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GUARANTY  INSURANCE.  (See  also  the  title  FIDELITY  AND  GUARANTY 
INSURANCE,  vol.  13,  p.  3.)  —  The  business  of  guaranteeing  the  fidelity  of  per- 
sons  holding  public  or  private  places  of  trust,  and  the  performance  by  persons, 
firms,  and  corporations,  of  contracts,  bonds,  recognizances,  and  other  under- 
takings, is  guaranty  insurance.1 


1.  People  v.  Rose,  174  111.  310.  The  court 
further  said:  "  It  is  said  in  9  Am.  and 
Eng.  Encyc.  of  Law  65  {cited  in  People  v. 
Fidelity  and  Casualty  Co.,  153  111.  25): 
'  Guaranty  insurance  is,  in  its  practical  sense, 
a  guaranty  or  insurance  against  loss  in  case  a 
person  named  shall  make  a  designated  default 
or  be  guilty  of  specified  conduct.  It  is  usually 
against  the  misconduct  or  dishonesty  of  an 
employee  or  officer,  though  sometimes  against 
the  breach  of  a  contract.  This  branch  of  in- 
surance is  so  much  more  modern  in  origin  and  * 
development  than  fire,  marine,  life,  and  acci- 
dent insurance,  that  there  are  few  decisions 
upon  the  subject;  but  the  business  is  gradually 
increasing,  and  is  doubtless  destined  to  take 
an  importanl  place  in  the  commercial  world. 
It  may  be  confidently  stated,  notwithstanding 
the  comparative  absence  of  specific  decisions, 
that  the  general  principles  applicable  to  other 
classes  of  insurance  are  applicable  here  as 
well.  Thus  the  general  doctrine  of  warranty, 
representation,  and  concealment,  as  applied  lo 
tire,  life,  and  marine  insurance,  is  applicable 
also  to  the  subject  of  guaranty  insurance.  It 
was  held  in  a  Canadian  case  that  a  company 
was  liable  on  a  policy  guaranteeing  the  faith- 
ful and  diligent  performance  of  the  duty  of  a 
clerk,  where  such  clerk  went  to  lunch  leaving 
a  large  sum  of  money  in  open  bags  in  his 
room,  which  money  disappeared  while  he  was 
gone.  Over-drafts  allowed  without  security, 
by  collusion  with  the  party  making  the  over- 
15  C.  of  L.—  1  1 


drafts,  are  within  a  policy  which  insures 
against  loss  "  by  the  want  of  integrity,  hon- 
esty, and  fidelity,  or  by  the  negligence,  de- 
fault, or  irregularities,  of  the  manager."  '  In 
Shakman  v.  U.  S.  Credit  System  Co.,  92  Wis. 
366,  it  was  held  that  a  contract  to  indemnify  a 
merchant  against  loss  from  insolvency  of  cus- 
tomers was  acontractof  insurance,  and  it  was 
said:  '  We  regard  the  contract  before  us  as 
unquestionably  a  contract  of  insurance.  An 
insurance  contract  is  a  contract  whereby  one 
party  agrees  to  wholly  or  partially  indemnify 
another  for  loss  or  damage  which  he  may 
suffer  from  a  specified  peril.  The  peril  of  loss 
by  the  insolvency  of  customers  is  just  as  defi- 
nite and  real  a  peril  to  a  merchant  or  manu- 
facturer as  the  peril  of  loss  by  accident,  fire, 
lightning,  or  tornado,  and  is  in  fact  much 
more  frequent.  No  reason  is  perceived  why  a 
contract  of  indemnification  against  this  ever- 
present  peril  is  not  just  as  legitimately  a  con- 
tract of  insurance  as  a  contract  which  indemni- 
fies against  the  more  familiar,  but  less  fre- 
quent, peril  by  fire.  This  very  contract  has 
been  (sub  silentio)  construed  as  a  policy  of  in- 
surance by  the  Supreme  Court  of  New  Jersey. 
(Robertson  v.  U.  S.  Credit  System  Co.,  57  N. 
J.  L.  12.)  The  contract  being,  then,  a  con- 
tract of  insurance,  and  the  defendant's  busi- 
ness Veing  the  making  of  such  contracts,  it  fol- 
lows that  the  defendant  is  an  insurance 
corporation,  within  the  meaning  of  sections 
1977  and  1978  R.  S.'  " 
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GUARDIAN  AD  LITEM. 


By  Lomax  Pittman. 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  titles 
INFANTS,  vol.  10,  p.  581;  INSANE  PERSONS,  vol.  10,  p.  1169. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  GUARDIAN  AND  WARD,  post ; 
INFANTS;  INSANITY;  JUDGMENTS;  PROCHEIN  AMI. 


I.  Definitions —  1.  In  General.  —  A  guardian  ad  litem  is  not  a  party  to  the 
suit,1  but  is  an  officer  appointed  by  a  court  of  justice  in  a  cause  2  to  prose- 
cute 3  or  defend4  for,  or  otherwise  to  represent  and  look  after  the  interests  of, 
an  infant  or  an  insane  person  5  whose  property  rights  are  affected  by  the 
judgment  or  decree  the  rendition  of  which  is  contemplated.  His  powers 
fundamentally  differ  from  those  of  a  general  testamentary  or  natural  guardian, 
and  from  those  of  a  guardian  in  socage,  in  that  he  is  without  control  of  either 
the  person  or  property  of  the  infant.6 


1.  Guardian  ad  Litem  Not  Party  to  Suit.  —  In- 
gram v.  Little,  11  Q.  B.  D.  251;  McDonald  v. 
McDonald,  24  Ind.  68;  Dahoney  v.  Hall,  20 
Ind.  267;  Sanford  v.  Phillips,  68  Me.  431 ;  Bry- 
ant v.  Livermore,  20  Minn.  313. 

It  follows  that  the  relationship  of  such 
guardian  to  the  judge  will  not  disqualify  the 
latter  from  trying  the  cause.  Bryant  v.  Liver- 
more,  20  Minn.  313. 

2.  Guardian  ad  Litem  Officer  of  Court.  —  Austin 
v.  Bean,  101  Ala.  133;  Sharp  v.  Findley,  59 
Ga.  729;  Bulow  v.  Witte,  3  S.  Car.  322;  Tyson 


(Wis. 


79  N.  W.  Rep. 


this  section,  Guardian  ad  Litem 
I  mi  Distinguished. 
this  title,  Appointment  —  When 


v.  Richardson, 

439- 

3.  See  infra, 
and  Prochein  Ai 

4.  See  infra, 
Tecessary. 

5.  See  infra,  this  title,  Appointment —  When 
Necessary. 

6.  No  Control 
—  Burrill's  L. 

Duties,  Powers, 
Guardian  and 


over  Infant's  Person  or  Property. 

Diet.    See  infra,    this  title, 
and  Liabilities;  and  the  title 
Ward,  post. 
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When  Necessary. 


2.  Guardian  ad  Litem  and  Prochein  Ami  Distinguished.  —  At  common  law 
infants  were  required  to  sue  and  defend  by  guardian,  but  by  the  statutes  of 
Westminster  (3  Edw.  I.,  c.  49;  13  Edw.  I.,  c.  15)  they  were  authorized  to  sue  by 
prochein  ami.1  Though  in  a  few  states  infants  still  sue  by  guardian  ad  litem* 
in  most  jurisdictions  in  the  United  States  such  guardian  can  be  appointed  only 
for  infant  defendants;3  hence  it  is  commonly  said  that  "  an  infant  shall  sue 
by  next  friend,  and  defend  by  guardian."  4  The  duties,  powers,  and  liabili- 
ties of  the  two  officers  seem  to  be  substantially  the  same.5 

II.  Appointment  —  1.  When  Necessary  —  Actions  and  Suits  Against  infants.  — 
Where  an  infant  or  an  insane  person  is  sued  either  at  law  or  in  equity,  it  is, 
with  special  limitations  as  to  insane  persons,6  the  general  rule  that  he  should 


1.  Statute  Abolishing  Necessity  of  Guardian  ad 
Litem  for  Infant  Plaintiffs.  —  Co.  Litt.  135^, 
note  1.  See  also  Roy  v.  Louisville,  etc.,  R. 
Co.,  34.  Fed.  Rep.  276;  Chudleigh  v.  Chicago, 
etc.,  R.  Co.,  51  111.  App.  491;  Clarke  v.  Gil- 
manton,  12  N.  H.  515;  Green  v.  Harrison,  3 
Sneed  (Tenn.)  131. 

Though  the  appointment  of  a  guardian  ad 
litem  for  infant  plaintiffs  was,  after  the  passage 
of  the  above  acts,  no  longer  necessary,  and 
though  such  an  appointment  was  confined 
almost  uniformly  to  cases  where  the  infant 
was  defendant,  yet  it  was  still  optional  for 
suits  to  be  brought  by  a  guardian  ad  litem  or 
next  friend.  See  2  Steph.  Comm.  (13th  ed.) 
285;  Co.  Litt.  135^,  note  1;  Simpson  v.  Jack- 
son, Cro.  Jac.  640;  Younge  v.  Yonge,  W. 
Jones  177,  citing  Rawlyn's  Case,  4  Coke  53^. 
But  see  the  same  case  sub  nam.  Young  v. 
Young,  Cro.  Car.  86,  where  no  mention  is 
made  of  a  ruling  on  this  point. 

2.  Where  Statute  Authorizes  Appointment  of 
Guardian  ad  Litem  for  Infant  Plaintiff  —  Cali- 
fornia.—  Crawford  v.  Neal,  56  Cai.  321,  con- 
struing Code  Civ.  Pro.,  §  372,  authorizing  in- 
fants to  sue  by  guardian  ad  litem. 

Minnesota.  —  Peterson  'v.  Bailliff,  52  Minn. 
386;  Price  v.  Phoenix  Mut.  L.  Ins.  Co.,  17 
Minn.  407,  10  Am.  Rep.  166. 

New  York.  —  Hill  v.  Thacter,  (Supm.  Ct. 
Spec.  T.)  3  How.  Pr.  (N.  Y.)407;  Hoftailing  v. 
Teal.  (Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.) 
188;  Freyberg  v.  Pelerin,  (Supm.  Ct.  Spec.  T.) 
24  How.  Pr.  (N.  Y.)  202;  Sere  v.  Coit,  (Supm. 
Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)48i ;  Sparmann 
v.  Keim,  (NT.  Y.  Super.  Ct.  Spec.  T.)  6  Abb.  N. 
Cas.  (N.  Y.)  ^55;  Grantman  v.  Theall,  (Supm. 
Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  308;  Buer- 
mann  v.  Buermann,  (N.  Y.  Super.  Ct.  Spec. 
T.)  17  Abb.  N.  Cas.  (N.  Y.)  391;  Rutter  v. 
Puckhofer,  9  Bosw.  (N.  Y.)  638;  Grantman 
v.  Thrall,  44  Barb.  (N.  Y.)  173;  Segelken  v. 
Meyer,  14  Hun  (N.  Y.)  593;  Carr  v.  Huff,  57 
Hun  (N.  Y.)  18;  Segelken  v.  Meyer,  94  N.  Y. 
473- 

Before  the  enactment  of  the  Code  of  Civil 
Procedure  an  infant  sued  by  his  next  friend 
and  defended  by  guardian  ad  litem,  but  now 
he  must  appear  by  guardian  ad  litem  in  both 
instances.  Hoftailing  v.  Teal.  (Supm.  Ct. 
Spec.  T.)  it  How.  Pr.  (N.  Y.)  188. 

Tennessee.  —  Simpson  v.  Alexander,  6 
Coldw.  (Tenn.)  619. 

Texas.  — The  statute  in  force  in  1882  (Pasc. 
Dig.,  art.  6969,  6973;  Laws  15th  Leg.  187, 
§8  '34.  138)  required  that  minors  should  sue 
by  guardian  ad  litem  appointed  by  the  court. 
Brooke  v.  Clark,  57  Tex.  105;  Bond  v.  Dillard, 


50  Tex.  302.  See  also  Long  Behan,  19  Tex. 
Civ.  App.  325. 

Wisconsin.  —  See  Straka  v.  Lander,  60  Wis. 
Its;  Hepp  v.  Huefner,  61  Wis.  148. 

3.  See  infra,  this  title,  Appointment —  When 
Necessary. 

4.  Infant  Sues  by  Next  Friend,  and  Defends  by 
Guardian  ad  Litem.  —  Co.  Litt.  135^;  Bac.  Abr., 
tit.  Infancy  and  Age,  K  2,  Simpson  v.  Jack- 
son, Cro.  Jac.  640;  Clark  v.  Piatt,  30  Conn. 
285;  Ewing  v.  Armstrong,  4  J.  J.  Marsh.  (Ky.)> 
68;  Bustard  f.  Gates,  4  Dana(Ky.)429;  Wake- 
field v.  Marr,  65  Me.  341;  Bush  v.  Linthicum, 
59  Md.  344;  Lang  v.  Belloff,  53  N.  J.  Eq.  298; 
Bulow  v.  Witte,  3  S.  Car.  322;  Priest  v.  Ham- 
ilton, 2  Tyler  (Vt.)  49. 

Defendant  Appearing  by  Next  Friend.  —  But  in 
Cuyler  v.  Wayne,  64  Ga.  78,  it  was  held  that 
where  a  bill  was  served  on  a  minor  and  his 
stepfather  answered  as  prochein  ami,  he  was 
bound  by  the  decree  in  the  absence  of  fraud. 

In  Filmore  v.  Russell,  6  Colo.  171,  it  was 
held,  under  the  Colorado  statute,  that  where  no 
guardian  ad  litem  was  appointed,  but  the  rec- 
ord recited  that  the  minor  appeared  by  his 
next  friend  as  well  as  by  attorney,  the  appear- 
ance was  authorized,  the  presumption  being 
that  the  infant  was  over  fourteen  years  of  age. 

6.  Sharp  v.  Findley,  59  Ga.  729.  See  also 
the  title  Infants,  10  Encyc.  of  Pl.  and  Pr. 
616. 

Each  Officer  an  Appointee  of  the  Court  Subject  to> 
Its  Removal.  —  Chudleigh  v.  Chicago,  etc.,  R. 
Co.,  51  111.  App.  491;  Clarke  v.  Gilmanton,  12 
N.  H.  515. 

Neither  a  Party  to  the  Suit.  —  It  has  been  seer* 
that  a  guardian  ad  litem  is  not  a  party.  See 
supra,  this  section,  In  General.  The  same 
thing  is  true  with  reference  to  a  prochein  ami  _ 
In  this  respect  the  relation  of  each  officer  to 
the  court  is  identical.  Morgan  v.  Thorne,  J 
M.  &  W.  400;  Sinclair  v.  Sinclair,  13  M.  &  W_ 
640;  Leavitt  v.  Bangor,  41  Me.  458;  Sanborrt 
v.  Merrill,  41  Me.  467;  Brown  v.  Hull,  16  Vt. 
673- 

6.  How  Lunatics  Defend.  —  At  common  law  it 
appears  that  when  an  idiot  or  lunatic  a  nativi- 
tate  is  a  defendant,  he  must  appear  in  person 
and  not  by  guardian  or  attorney  Co.  Litt. 
135/' ;  Beverley's  Case,  4  Coke  124/'. 

But  a  person  who  becomes  non  compos  ap- 
pears by  attorney  if  of  full  age,  or  by  his 
guardi;in  if  a  minor.  Beverley's  Case,  4  Coke 
124/',-  Dennis  v.  Dennis,  2  S;iund.  333.  note 
4;  Van  Horn  v.  Hann,  39  N.  J.  L.  213. 

The  rule  in  chancery,  now  adopted  also  at 
law,  is  that  the  lunatic  defends  by  jruardiara 
ad  litem,  and  his  committee  is  appointed  sucb 
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be  represented  by  a  guardian  ad  litem, 
to  conduct  the  defense  for  him.1 

guardian  as  of  course,  in  ihe  absence  of  some 
disqualification.  Story's  Eq.  PI.,  §  70;  West- 
comb  v.  Westcomb,  1  Dick.  233;  Harrison  v. 
Rowan,  4  Wash.  (U.  S.)  207;  Van  Horn  v. 
Hann,  39  N.  J.  L.  213;  Heller  v.  Heller, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  194. 
See  also  Lang  v.  Whidden,  2  N.  H.  435. 

Or,  according  to  the  practice  prevailing  in 
some  jurisdictions  and  under  some  statutes, 
his  committee  defends  for  him  without  special 
appointment.  Symmes  v.  Major,  21  Ind.  443; 
Hinton  v.  Bland,  81  Va.  588.  So  in  England, 
but  the  committee  must  obtain  the  sanction  of 
the  lord  chancellor  or  lords  justices  in  the 
lunacy.  1  Daniell's  Ch.  PI.  and  Pr.  (6th  Am. 
ed.)  175.  ' 

The  distinction  between  the  practice  at  com- 
mon law  and  in  equity  no  longer  obtains,  and 
now,  generally  by  the  force  of  special  slatutes, 
a  lunatic  defends  both  at  law  and  in  equity  by 
committee  or  guardian  ad  litem.  Miichell  v. 
Kingman,  5  Pick.  (Mass.)  431.  See  Van  Horn 
v.  Hann,  39  N.  J.  L.  213. 

Where  the  committee  has  interests  conflict- 
ing with  those  of  the  lunatic,  or  where  there  is 
no  committee,  a  guardian  ad  litem  must  be 
appointed.  Story's  Eq.  PI.,  §  70;  Harrison  v. 
Rowan,  4  Wash.  (U.  S.)  207;  Hinion  v.  Bland, 
81  Va.  588. 

1.  Where  Infants  and  Insane  Persons  Should  Be 
Represented  by  Guardians  ad  Litem  —  England.  — 
Simpson  v.  Jackson,  Cro.  Jac.  640;  Colman  v. 
Northcote,  7  Jur.  528;  Jarman  v.  Lucas,  15  C. 
B.  N.  S.  474,  109  E.  C.  L.  474;  Hindmarsh  v. 
Chandler,  7  Taunt.  488,  2  E.  C.  L.  488,  1  Moo. 
250;  Stokes  v.  Oliver,  5  Mod.  209;  Wilson  v. 
Grace,  14  Ves.  Jr.  172;  Howlett».  Wilbraham, 
5  Madd.  423;  Needham  v.  Smith,  6  Beav.  130; 
Charlton  v.  West,  3  De  G.  F.  &  T-  156;  Bird 
v.  Pegg,  5  B.  4  Aid.  418,  7  E.  C.  L  153. 

United  States. — O'Hara  v.  MacConnell,  93 
U.  S.  150;  Carrington  v.  Brents,  1  McLean  (U. 
S.)  167;  Harrison  v.  Rowan,  4  Wash.  (U.  S.) 
202;  Fitch  v.  Cornell,  1  Sawy.  (U.  S.)  156;  U. 
S.  Bank  v.  Ritchie,  8  Pet.  (U.  S.)  128. 

Alabama.  —  Irwin  v.  Irwin,  57  Ala.  614; 
Griffith  v.  Ventress,  91  Ala.  366,  24  Am.  St. 
Rep.  918;  Stammers  v.  McNaughten,  57  Ala. 
277;  Roach  v.  Hix,  57  Ala.  576;  Rhett  v.  Mas- 
tin,  43  Ala.  86;  Mcintosh  v.  Atkinson,  63  Ala. 
241;  Ashford  v.  Patton,  70  Ala.  479;  Woods  v. 
Montevallo  Coal,  etc.,  Co.,  107  Ala.  364;  Aus- 
tin v.  Bean,  101  Ala.  133;  Walker  v.  Clay,  21 
Ala.  797. 

Arkansas.  —  Hodges  v.  Frazier,  31  Ark.  58; 
Bonner  v.  Little,  38  Ark.  397;  Morris  v.  Ed- 
monds, 43  Ark.  427. 

California. — Townsend  v.  Tallant,  33  Cal. 
45,  gt  Am.  Dec.  617;  Justice  v.  Ott,  87  Cal. 
530;  Security  L.  &  T.  Co.  v.  Kauffman,  108 
Cal.  214. 

Connecticut.  —  Fahay  v.  State,  25  Conn.  205; 
Clark  v.  Turner,  1  Root  (Conn.)  200.  But  see 
Colt  v.  Colt,  in  U.  S.  578,  discussing  the  Con- 
necticut practice. 

Florida.  —  Brock  v.  Doyle,  18  Fla.  172; 
Thompson  v.  McDermott,  19  Fla.  852;  Mc- 
Dermott  v.  Thompson,  29  Fla.  299. 

Georgia. —  Kilpatrick  v.  Strozier,  67  Ga.  247; 


appointed  by  the  court  in  the  action, 


Nicholson  v.  Wilborn,  13  Ga.  467;  Groce  v. 
Field,  13  Ga.  24. 

Illinois.  —  Enos  v.  Capps,  12  111.  255;  Mc- 
Daniel  v.  Correll,  19  111.  226,  68  Am.  Dec.  587; 
Quigley  v.  Roberts,  44  111.  503;  Hall  v.  Davis, 
44  111.  494;  Peak  v.  Shasted,  21  111.  137,  74 
Am.  Dec.  83;  Kesler  v.  Penninger,  59  111.  134; 
Tibbs  v.  Allen,  27  111.  119;  Lemon  v.  Sweeney, 
6  111.  App.  507;  Crocker  v.  Smith.  10  111.  App. 
376;  Fietsam  v.  Kropp,  6  111.  App.  144. 

Indiana. —  Hough  v.  Canby,  8  Blackf.  (Ind.) 
301;  Abdil  v.  Abdil,  26'  Ind.  287;  De  La  Hunt 
v.  Holderbaugh,  58  Ind.  285;  Timmons  v. 
Timmons,  6  Ind.  8;  Yount  v.  Turnpaugh,  33 
Ind.  46. 

Kansas.  —  Yoik  Draper  Mercantile  Co.  v. 
Hutchinson,  2  Kan.  App.  47. 

Kentucky.  —  Letcher  v.  Letcher,  2  A.  K. 
Marsh.  (Ky.)  158;  Newman  v.  Kendall,  2  A. 
K.  Marsh.  (Ky.)  234;  Irons  v.  Crist,  3  A.  K. 
Marsh.  (Ky.)  143 ;  Chalfant  v.  Monroe,  3  Dana 
(Ky.)  36;  Bustard  v.  Gates,  4  Dana  (Ky.)42g; 
Cook  v.  Totton,  6  Dana  (Ky.)  108;  Coving- 
ton, etc.,  R.  Co.  v.  Bowler.  9  Bush.  (Ky.) 
468;  Bedell  v.  Lewis,  4  J.  J.  Matsh.  (Ky.)  567; 
Ewing  v.  Armstrong,  4  J.  J.  Marsh.  (Ky.) 
69;  Rowland  v.  Cock,  1  J.  J.  Marsh.  (Ky.)453; 
Graham  v.  Sublett,  6  J.  J.  Marsh.  (Ky.)  45; 
Meredith  v.  Sanders,  2  Bibb  (Ky.)  101 ;  Shields 
v.  Bryant,  3  Bibb  (Ky.)  525;  Searcey  v.  Mor- 
gan, 4  Bibb  (Ky.)  96;  Chandler  v.  Com.,  4 
Met.  (Ky.)  66;  Greenup  v.  Bacon,  1  T.  B. 
Mon.  (Ky.)  109;  Jewell  v.  Kirk,  (Ky.  1898)  47 
S.  W.  Rep.  766. 

Maine.  —  Wakefield  v.  Marr,  65  Me.  341; 
Stinson  v.  Pickering,  70  Me.  273. 

Maryland.  —  Bush  v.  Linthicum,  59  Md. 
344;  Post  v.  Mackall,  3  Bland  (Md.)  486; 
Hewitt's  Case,  3  Bland  (Md.)  184. 

Massachusetts.  — Johnson  v.  Waterhouse,  152 
Mass.  585,  23  Am.  St.  Rep.  858;  Swan  v.  Hor- 
ton,  14  Gray  (Mass.)  179;  Crockett  v.  Drew,  5 
Gray  (Mass.)  399;  Parker  v.  Lincoln,  12  Mass. 
16;  Conto  v.  Silvia,  170  Mass.  152;  Farris  v. 
Richardson,  6  Allen  (Mass.)  118,  83  Am.  Dec. 
618;  Cassier's  Case,  139  Mass.  458;  Denny  v. 
Denny,  8  Allen  (Mass.)  311,  Davenport  v. 
Davenport,  5  Allen  (Mass.)  464;  Mitchell 
v.  Kingman,  5  Pick.  (Mass.)  431;  Mansfield 
v.  Mansfield,  13  Mass.  412. 

Michigan.  —  Bearinger  v.  Pelton,  78  Mich. 
109;  Prince  v.  Clark,  81  Mich.  167;  In  re  San- 
born, 109  Mich.  191. 

Mississippi.  —  Lee  v.  Jenkins,  30  Miss.  592. 

Missouri.  —  Lehew  v.  Brummell,  103  Mo. 
546,  23  Am.  St.  Rep.  895;  Gamache^-.  Prevost, 
71  Mo.  84;  Wells  v.t  Wells,  144  Mo.  198;  Ben- 
sieck  v.  Cook,  110  Mo.  173,  33  Am.  St.  Rep. 
422. 

Nebraska.  —  Manfull  v.  Graham,  55  Neb. 
645;  McAlister  v.  Lancaster  County  Bank,  15 
Neb.  295;  Kuhn  v.  Kilmer,  16  Neb.  699. 

New  Jersey.  —  Lang  v.  Belloff,  53  N.  J.  Eq. 
298;  Foulkes  v.  Young,  21  N.  J.  L.  438. 

New  York.  —  Fairweather  v.  Satterly,  7  Rob. 
(N.  Y.)  546;  McMurray  v.  McMurray,  (Supm. 
Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  315; 
Kellog  v.  Klock,  (Supm.  Ct.  Spec.  T.)  2  Code 
Rep.  (N.  Y.)  29;  Larkin  v.  Mann,  2  Paige  (N. 
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All  Proceedings  Where  Infant's  Property  Interests  Involved.  —  A  guardian  ad  litem 
must  be  appointed  to  defend  an  infant's  interests,  not  only  in  proceedings 
wherein  a  personal  judgment  is  sought  against  the  infant,1  but  in  every  case 
where  the  rendering  of  a  judgment  or  decree  in  a  matter  affects  the  infant's 
property  rights.2 

In  Criminal  Cases  an  infant  appears,  like  an  adult,  in  person  or  by  attorney, 
and  not  by  a  guardian.3  In  Connecticut,  however,  it  seems  that  an  infant 
must  appear  and  defend  in  criminal  cases  by  a  guardian  ad  litem* 

When  General  Guardian  May  Act.  —  An  infant  cannot  ordinarily  appear  and 
defend  by  his  general  guardian.5  In  some  states,  however,  where  the  infant 
has  a  general  guardian,  the  latter  may  be  summoned,  and  it  is  his  duty  to 
defend  for  the  infant.  In  such  case  the  appointment  of  a  guardian  ad  litem 
to  perform  that  duty  is  improper,  unless  the  general  guardian  fails  to  act  or 


Y.)  27;  Alderman  v.  Tirrell,  8  Johns.  (N.  Y.) 
418;  Frost  v.  Frost,  (County  Ct.)  15  Misc.  (N. 
Y.)  167;  Rogers  v.  McLean,  (Supm.  Ct.  Gen. 
T.)  11  Abb.  Pr.  (N.  Y.)  440;  Fox  v.  Fee,  24 
N.  Y.  App.  Div.  314;  Shepherd  v.  Hibbard, 
19  Wend.  (N.  Y.)  96;  Copous  v.  Kauffman,  3 
Edw.  Ch.  (N.  Y.)  370;  Hanley  v.  Brennan, 
(N.  Y.  City  Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 
186;  Markle  v.  Markle,  4  Johns.  Ch.  (N.  Y.) 
168;  New  v.  New,  6  Paige  (N.  Y.)  237;  Heller 
v.  Heller,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y.)  194;  Hunter  v.  Hatfield,  12  Hun  (N.  Y.) 
381;  Montgomery!/.  Montgomery,  3  Barb.  Ch. 
(N.  Y.)  132;  Wood  v.  Wood,  2  Paige  (N.  Y.) 
io3;  Boylen  v.  McAvoy,  (Supm.  Ct.  Spec.  T.) 
29  How.  Pr.  (N.  Y.)  278;  Dewitt  v.  Post,  11 
Johns.  (N.  Y.)  460;  McConnell  v.  Adams,  3 
Sandf.  (N.  Y.)  728. 

North  Carolina.  —  Harrison  v.  Harrison,  106 
N.  Car.  282. 

Ohio. — Sturges  -'.  Longworth,  1  Ohio  St. 
545- 

Pennsylvania.  —  Brown  v.  Downing,  137  Pa. 
St.  569. 

South  Carolina.  —  Carrigan  v.  Drake,  36  S. 
Car.  354;  Finley  v.  Robertson,  17  S.  Car.  435; 
Tederall  v.  Bouknight,  25  S.  Car.  275. 

Tennessee.  —  Rucker  v.  Moore,  I  Heisk. 
(Tenn.)  726;  Kelley  v.  Kelley,  15  Lea  (Tenn.) 
194;  Speak  v.  Metcalf,  2  Tenn.  Ch.  214;  Steifel 
v.  Clark,  9  Baxt.  (Tenn.)  466. 

Texas.  —  Montgomery  v.  Carlton,  56  Tex. 
361;  Taylor  v.  Rowland,  26  Tex.  293;  Taylor 
v.  Whitfield,  33  Tex.  181;  Buchanan  v. 
Thompson,  4  Tex.  Civ.  App.  236. 

Vermont.  —  Fall  River  Foundry  Co.  v.  Doty, 
42  Vt.  412;  Starbird  v.  Moore,  21  Vt.  529; 
Barber  v.  Graves,  18  Vt.  290. 

Virginia.  —  Roberts  v.  Stanton,  2  Munf. 
(Va.)  129,  5  Am.  Dec.  463. 

West  Virginia.  —  Hullz/.  Hull,  26  \V.  Va.  I; 
Alexanders.  Davis,  42  W.  Va.465;  McDonald 
v.  McDonald,  3  W.  Va.  676;  Myers  v.  Myers, 
6  W.  Va.  369. 

Wisconsin. — Gerster  v.  Hilbert,  38  Wis. 
609;  Marx  v,  Rowlands,  59  Wis.  no;  Tyson  v. 
Richardson.  (Wis.  1899)  79  N.  W.  Rep.  439 

1.  See  the  first  paragraph  of  this  subseciion. 

2.  Thus  on  the  Final  Settlement  of  the  Estate  of 
a  Decedent  it  is  error  to  proceed  without  mak- 
ing the  infant  heirs  parlies  and  appointing  a 
guardian  ad  litem  10  represent  them.  Willis  v. 
Willis,  16  Ala.  652;  King  v.  Collins,  21  Ala. 
363;  Morgan  v.  Morgan,  35  Ala.  303;  Searcy 
v.  Holmes,  43  Ala.  608;  Barwick  v.  Racklcy, 


45  Ala.  215;  Petty  v.  Britt,  46  All.  491;  Cason 
v.  Cason,  31  Miss.  578,  apparently  overruling 
Frisby  v.  Harrison,  30  Miss.  452.  But  see 
Balch  v.  Hooper,  32  Minn.  158. 

Upon  the  Final  Settlement  ol  the  Accounts  of  an 
Infant's  General  Guardian  who  is  applying  for  a 
discharge,  a  guardian  ad  litem  should  be  ap- 
pointed. Matter  of  Cutting,  38  N.  Y.  App. 
Div.  247. 

In  Condemnation  Proceedings  to  lay  out  a  pub- 
lic highway,  if  there  are  infant  owners,  they 
should  be  personally  notified  and  must  defend 
through  a  guardian.  Charleston,  etc.,  Bridge 
Co.  v.  Comstock,  36  W.  Va.  263. 

In  Partition  Proceedings,  where  one  of  the 
tenants  in  common  is  an  infant  and  the  other 
his  guardian,  the  former  should  be  represented 
by  a  guardian  ad  litem.  Prince  v.  Clark,  81 
Mich.  167;  Mace  v.  Scott,  (Supm.  Ct.)  17  Abb. 
N.  Cas.  (N.  Y.)  100. 

Appointment  in  Trustee  Process. —  Under  the 
statute  relative  to  trustee  process,  the  plaintiff 
must  at  his  peril  apply  to  the  court  to  appoint 
a  guardian  ad  litem.  Wilder  v.  Eldridge,  17 
Vt.  226. 

Where  an  Infant  Becomes  a  Party  to  Trustee 
Process  as  Claimant,  in  order  to  render  the  pro- 
ceedings conclusive  against  him  it  must  ap- 
pear that  he  appeared  by  guardian  or  by 
guardian  ad  litem.  Keeler  v.  Fassett,  21  Vt. 
539.  52  Am.  Dec.  71. 

In  Proceedings  for  the  Assignment  of  Dower  in- 
fants are  entitled  to  notice  of  application  there- 
for, and  guardians  ad  litem  should  be  appointed 
for  them.  P'ierson  v.  Hitchner,  25  N.  J.  Eq. 
129. 

See  generally  as  to  the  subject  of  this  note 
the  title  Infants,  10  Encyc.  of  Pl.  and  Pr. 
618  el  sea. 

3.  Reg.  v.  Tanner,  2  Ld.  Raym.  1284;  Word 
v.  Com.,  3  Leigh  (Va.)  748;  1  Chitty's  Crim. 
Law  41 1;  1  Bish.  New  Crim.  Pro.,  §  VS*)'. 

4.  Fahay  v.  Slate,  25  Conn.  205;  State  v. 
James,  37  Conn.  355. 

5.  Cannot  Appear  and  Defend  by  General 
Guardian.  —  Thompson  v.  McDermott,  19  Fla. 
852;  Bearinger v.  Pelton,  78 Mich,  no;  Gibson 
v.  Chouteau,  39  Mo.  536;  Matter  of  Stratton, 
1  Johns.  (N.  Y.)  509;  Sharp  v.  Pell,  10  Johns. 
(N.  Y.)  486;  McKinncy  v.  Jones,  55  Wis. 
30- 

The  Appearance  and  Hearing  of  a  General  Guar- 
dian Have  Been  Held  Equivalent  to  His  Appoint- 
ment as  Guardian  ad  Litom.  —  Price  v.  Winter,  15 
Fla.  66. 
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unless  he  is  adversely  interested  in  the  proceedings  in  which  the  infant  is 
defendant. 1 

2.  Power  to  Appoint  — ■  Power  Incident  to  Every  Court.  — -  The  power  to  appoint  a 
guardian  ad  litem  to  represent  the  interests  of  an  infant  defendant  (or  of  an 
insane  defendant  where  necessary)  is  incident  to  the  jurisdiction  of  every  court 
of  justice,  whether  of  law  or  of  equity,8  and  of  inferior  courts3  as  well  as  of 
superior  ones. 

3.  Upon  Whose  Motion  Appointment  Is  Made.  —  If  the  defendant  himself 
does  not  move  for  the  appointment  of  a  guardian  to  represent  him,  the  court 
will,  on  a  motion  of  the  plaintiff,  appoint  a  guardian  for  such  purpose.4  In 
such  case,  however,  the  appointee  should  not  be  of  the  plaintiff's  selection.5 

Appointment  by  Court  Sua  Sponte.  —  Where  neither  the  plaintiff  nor  the  defendant 
asks  for  the  appointment,  the  court  will  ex  inero  motn  appoint  a  guardian 
ad  litem  to  represent  him.0 

4.  At  What  Stage  of  Proceeding  Appointment  Is  Made.  —  As  a  general  rule, 
until  the  defendant,  whether  an  infant,  an  idiot,  or  an  insane  person,  be  first 
brought  into  court,  either  by  personal  service  or  by  some  other  mode  of 
service  provided  by  statute,'  the  court  is  not  authorized  to  appoint,  on  the 


1.  Guardian  ad  Litem  for  Infants  Appointed 
Only  When  General  Guardian  Fails  to  Act  or  Is 
Incapacitated  to  Act — Arkansas.  —  Pinchback 
v.  Graves,  42  Ark.  222;  Moore  v.  Woodall,  40 
Ark.  42. 

California.  —  Gronfier  v.  Puymirol,  10.  Cal. 
629;  Smith  v.  McDonald,  42  Cal.  484;  Western 
Lumber  Co.  v.  Phillips,  94  Cal.  54;  Tovvnsend 
■v.  Tallant,  33  Cal.  45,  91  Am.  Dec.  617. 

Indiana.  —  Hughes  v.  Sellers,  34  Ind.  337. 

Kentucky.  —  McMakin  v.  Stratton,  82  Ky. 
226. 

Massachusetts.  —  Mansur  v.  Pratt,  101  Mass. 
60;  Swan  v.  Horlon,  14  Gray  (Mass.)  179. 

Mississippi.  —  Wells  v.  Smith,  44  Miss.  296; 
Winston  v.  McLendon,  43  Miss.  254;  Johnson 
v.  Cooper,  56  Miss.  608. 

North  Carolina.  —  Ward  v.  Lowndes,  96  N. 
Car.  367. 

Tennessee. — Simpson  v.  Alexander,  6  Coldw. 
(Tenn.)  619;  Cowan  :'.  Anderson,  7  Coldw. 
<Ter,n.)  284. 

Texas.  —  Pucket  v.  Johnson,  45  Tex.  550. 

It  will  be  observed  that  in  a  few  instances 
cases  cited  in  this  note  are  from  the  same 
states  as  are  those  cited  in  the  first  note  of  this 
•section.  The  failure  to  appoint  a  guardian 
ad  litem  in  such  cases  was  held  to  be  error  either 
because  there  was  no  general  guardian,  or  be- 
cause, if  there  was,  he  was  incapacitated  from 
acting  or  failed  or  refused  to  do  so. 

2.  Power  of  Court  to  Appoint  Guardian  ad 
Litem.  —  3  Black.  Com.  427;  2  Kent's  Com.  229. 

Alabama.  —  Austin  v.  Bean,  101  Ala.  133. 

Georgia.  — Jack  v.  Davis,  29  Ga.  219. 

Illinois.  —  Peak  v.  Shasled,  21  111.  137,  74 
Am.  Dec.  83;  Loyd  v.  Malone,  23  111.  43,  74 
Am.  Dec.  179;  Fielsam  v.  Kropp,  6  111.  App. 
144;  Rhoads  v.  Rhoads,  43  111.  239. 

Kentucky. — Covington,  etc.,  R.  Co.  v. 
Bowler,  9'Bush  (Ky.)  468. 

Massachusetts.  —  Davenport  v.  Davenport,  5 
Allen  (Mass.)  464;  Denny  v.  Denny,  8  Allen 
(Mass.)  311;  Mansfield  v.  Mansfield,  13  Mass. 
412. 

Minnesota.  —  Plympton  v.  Hall,  55  Minn.  22. 
Nebraska.  —  Kuhn  v.  Kilmer,  16  Neb.  699. 
New  Hampshire.  —  Clarke  v.  Gilmanton,  12 
N.  H.  515. 


New  York.  —  Brick's  Estate,  (Surrogate  Ct.) 
15  Abb.  Pr.  (N.  Y.)  12;  In  re  Monell,  (Supm. 
Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  377;  Ontario 
Bank  v.  Strong,  2  Paige  (N.  Y.)  301;  Bullard 
v.  Spoor,  2  Cow.  (N.  Y.)  430;  Montgomery  v. 
Montgomery,  3  Barb.  Ch.  (N.  Y.)  132;  Markle 
v.  Markle,  4  Johns.  Ch.  (N.  Y.)  168;  Hanley  v. 
Brennan,  (N.  Y.  City  Ct.  Gen.  T.)  19  Abb. 
N.  Cas.  (N.  Y.)  186;  Copous  v.  Kauftman,  3 
Edw.  Ch.  (N.  Y.)  370. 

Ohio.  —  Sturges  v.  Longworth,  1  Ohio  St. 
545- 

Texas.  — Smith  v.  Taylor,  34  Tex.  589. 

3.  Austin  v.  Bean,  101  Ala.  133. 

A  Justice  of  the  Peace  May  Appoint  Such  a 
Guardian.  —  Mockey  v.  Grey,  2  Johns.  (N.  Y.) 
192;  Bullard  v.  Spoor,  2  Cow.  (N.  Y.)  430. 

The  Surrogate  under  the  New  York  statute 
has  this  power.  Brick's  Estate,  (Surrogate 
Ct.)  15  Abb.  Pr.  (N.  Y.)  12.  See  also  In  re 
Monell,  (Supm.  Ct.  Gen.  T.)  22  Civ.  Pro.  (N. 
Y.)  377- 

4.  Guardian  ad  Litem  Appointed  on  Motion  of 
Plaintiff.  —  Jack  v.  Davis,  29  Ga.  219;  Peak  v. 
Shasted,  21  111.  137,  74  Am.  Dec.  83;  Coving- 
ton, etc.,  R.  Co.  v.  Bowler,  9  Bush  (Ky.)  470; 
Clarke  v.  Gilmanton,  12  N.  H.  515;  Ontario 
Bank  v.  Strong,  2  Paige  (N.  Y.)  301;  Mace  v. 
Scott,  (Supm.  Ct.)  17  Abb.  N.  Cas.  (N.  Y:) 
100;  Concklin  v.  Hall,  2  Barb.  Ch.(N.  Y.)  136; 
Montgomery  v.  Montgomery,  3  Barb.  Ch. 
(N.  Y.)  132;  Markle  v.  Markle,  4  Johns. 
Ch.  (N.  Y.)  168;  Hanley  Brennan,  (N.  Y. 
City  Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  186. 

5.  See  infra,  this  section,  Who  Should  Be 
Appointed. 

6.  Appointment    by    Court    Sua    Sponte.  — 

Rhoads  v.  Rhoads,  43  111.  239;  Loyd  :>.  Malone, 
23  111.  43,  74  Am.  Dec.  179;  Covington,  etc.,  R. 
Co.  v.  Bowler,  9  Bush  (Ky.)  470;  Bullard  v. 
Spoor,  2  Cow.  (N.  Y.)  430;  Mockey  v.  Grey,  2 
lohns.  (N.  Y.)  192;  Brick's  Estate,  (Surrogate 
Ct.)  15  Abb.  Pr.  (N.  Y.)  12;  In  re  Monell, 
(Supm.  Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  377; 
Montgomery  v.  Montgomery,  3  Barb.  Ch.  (N. 
Y.)  132. 

7.  Service  on  Infants    and    Lunatics.  —  The 

service  of  process  on  infants  is  regulated  by 
local  statutes.    The  subject  is  fully  discussed 
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motion  of  the  complainant  or  plaintiff  in  the  cause,  or  sua  spontc,  a  guardian 
ad  litem  to  represent  the  defendant,  and  the  appointee  in  such  case  is  without 
authority  to  act.1 

5.  Who  Should  Be  Appointed.  —  The  general  rule  is  that  no  person  ought  to 
be  selected  as  guardian  ad  litem  unless  he  be  the  general  guardian  of  the 
infant,  or  an  attorney  of  the  courts  of  record,  fully  competent  to  understand 
and  protect  the  rights  of  the  infant,  having  no  interest  adverse  to  his,  and  not 
connected  in  business  with  the  attorney  or  counsel  of  the  adverse  party.2 

General  Guardian,  Relative,  Attorney,  or  Officer  of  Court.  —  Ordinarily  the  general  or 
testamentary  guardian  of  the  infant  will  be  appointed.3  If  this  appointment 
is  improper,  the  infant's  nearest  relative  not  interested  in  the  matter  in  ques- 
tion is  usually  selected,4  but  the  appointment  of  a  relative  is  not  absolutely 
necessary.5    If  no  person  of  these  classes  is  available,  it  is  usual  to  appoint  a 


under  the  title  Infants,  io  Encyc.  of  Pl.  and 
Pr.  599  et  seq. 

As  to  service  on  lunatics,  see  the  title 
Insane  Persons,  io  Encyc.  of  Pl.  and  Pr. 
1227  et  seq. 

As  will  be  seen  by  consulting  the  references 
just  Riven,  in  some  states  service  on  the  gen- 
eral guardian  or  parent  of  infant  without  ser- 
vice on  the  infant  is  all  that  is  required.  And 
see  supra,  this  section,  When  [Appointment] 
Necessary,  the  paragraph  When  General  Guar- 
dian May  Act. 

1.  Process  Should  Be  Served  on  Minor  Before 
Guardian  Appointed  — United  Slates. — New  York 
L.  Ins.  Co.  v.  Bangs,  103  U.  S.  435;  Carring- 
ton  v.  Brents,  1  McLean  (U.  S  )  167. 

Alabama.  —  Mcintosh  v.  Atkinson,  63  Ala. 
241;  Rowland  v.  Jones,  62  Ala.  322;  Cook  v. 
Rogers,  64  Ala.  406. 

Arkansas.  —  Pinchback  v.  Graves,  42  Ark. 
222;  Boyd  v.  Roane,  49  Ark.  397. 

California. — Johnston  v.  San  Francisco 
Sav.  Union,  63  Cal.  554;  Boyd  v.  Dodson,  66 
Cal.  360  (guardian  ad  litem  for  insane  person). 

Florida.  —  Thompson  v.  McDermott,  19  Fla. 
852;  McDermott  v.  Thompson,  29  Fla.  299. 

Georgia.  —  Harvey  v.  Cubbedge,  75  Ga.  792. 
In  this  case  Ihe  general  rule  of  the  text  is  ad- 
mitted, but  that  rule  is  modified  by  statute  in 
Georgia,  and  in  certain  classes  of  cases  ihe 
praciice  is  not  to  notify  the  infant,  but  to  ap- 
point a  guardian  ad  litem  to  represent  him. 

Illinois.  —  Crocker  v.  Smith,  10  111.  App. 
376;  Clark  v.  Thompson,  47  111.  25,  95  Am. 
Dec.  457. 

Indiana.  —  Carver  v.  Carver,  64  Ind.  194. 

Iowa.  —  Good  v.  Norlcy,  28  Iowa  188;  Allen 
v.  Saylor,  14  Iowa  435;  Matter  of  Hunter,  84 
Iowa  388  (guardian  ad  litem  for  insane  person). 

Kansas. — Claypoole  v.  Houston,  12  Kan. 
324. 

Kentucky.  —  Allsmiller  v.  Frcutchcnicht,  86 
Ky.  198;  Wooldridgc  v.  Harding,  (Ky.  1899) 
51  S.  W.  Rep.  162. 

Mississippi.  —  Price  v.  Crone,  44  Miss.  571; 
Johnson  v.  Cooper,  56  Miss.  608. 

Missouri.  —  Nagel  v.  Schilling,  14  Mo.  App. 
576;  Fischer  v.  Sickmann,  125  Mo.  165. 

New  York.  —  Potter  v.  Ogden,  136  N.  Y. 
384;  Ingersoll  v.  Mangam,  84  N.  Y.  622. 

North  Carolina.  —  Moore  v.  Gidncy,  75  N. 
Car.  34;  Larkins  v  Bullard,  88  N.  Car.  35, 

Ohio.  —  Moore  v.  Starks,  1  Ohio  St.  369. 

South  Carolina.  —  Rikcr  v.  Vaughan,  23  S. 
Car.  187. 


Tennessee.  —  Bruce  v.  Bruce,  11  Heisk. 
(Tenn.)  760;  Rucker  v.  Moore,  1  Heisk.  (Tenn.) 
726;  Taylor  v.  Walker,  1  Heisk.  (Tenn.)  734. 

Texas. — Montgomery  v.  Carlton,  56  Tex. 
361;  Moore  v.  Prince,  5  Tex.  Civ.  App.  352. 

Wisconsin.  —  Helms  v.  Chad  bourne,  45 
Wis.  60. 

Canada.  —  Robinson  Dobson,     1  Ch. 

Chamb.  (Ont.)  257. 

This  Question  Is  Elaborately  Discussed  under 

the  title  Infants,  io  Encyc.  of  Pl.  and  Pr. 
638  el  seq. 

For  the  Effect  of  a  Premature  Appointment,  see 

Encyc  of  Pl.  and  Pr.,  ubi  supra. 

2.  Story  v.  Dayton,  22  Hun  (N.  Y.)  450.  See 
also  Walker  v.  Hallett,  1  Ala.  379;  Morris  v. 
Gentry,  89  N.  Car.  248. 

Appointee  Must  Be  Real  and  Not  Fictitious  Per- 
son.—  Bullard  v.  Spoor,  2  Cow.  (N.  Y.)  430. 
But  see  Van  Deusen  v.  Brovver,  6  Cow.  (N.  Y.) 
50,  and  Fearing  v.  Clawson,  1  Hall  (N.  Y.)  55, 
in  which  cases  it  was  held  that  a  nominal 
guardian  might  be  appointed  for  infants  who 
were  arrested  for  default  in  failing  to  appear 
in  actions  against  them  for  necessaries,  and 
where  they  failed  to  take  any  notice  of  the 
arrest. 

A  Person  Without  the  Jurisdiction  will  not  be 
selected.  v.  ,  18  Jur.  770. 

3.  General  Guardian.  —  Howard  v.  Aberga- 
venny, 1  Dick.  31;  Mathewson  v.  Sprague,  1 
Curt.  (U.  S.)  457;  Scott  v.  Winningham,  79  Ga. 
492;  Kesler  v.  Penninger,  59  111.  134;  Patter- 
son v.  Pullman,  104  111.  80;  Heller  v.  Heller, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  194; 
Cook  v.  Rawdon,  (Supm.  Ct.)  6  How.  Pr.  (N. 
Y.)  233;  Story  v.  Dayton,  22  Hun  (N.  Y.)  450. 

4.  Relative.  —  Jongsma  v.  Pfiel,  9  Vcs.  Jr. 
357;  U.  S.  Bank  v.  Ritchie,  8  Pet.  (U.  S.)  128; 
Rhoads  v.  Rhoads,  43  111.  239;  Grant  v.  Van 
Schoonhoven,  9  Paige  (N.  Y.)  255,  37  Am.  Dec. 
393.  See  also  Cantrcll  v.  Ford,  (Tenn.  Ch. 
1898)  46  S.  W.  Rep.  581. 

There  Should  Bo  Somo  Interest,  either  relation- 
ship or  the  like,  to  show  that  the  person  claim- 
ing to  be  guardian  is  not  a  mere  volunteer. 
Foster  v.  Cantlcy,  17  Jur.  370. 

Next  of  Kin  Entitled  to  Be  Heard.  —  Where  a 
father  or  natural  guardian  of  an  infant  defend- 
ant is  complainant  in  a  suit,  the  next  nearest 
relative  is  entitled  to  a  hearing  as  to  the  selec- 
tion of  a  guardian  ad  litem.  Grant  Van 
Schoonhoven,  9  Paige  (N.  Y.)  255,  37  Am. 
Dec.  393. 

6.  RboadB  V,  Rhoads,  43  III.  239. 
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solicitor  or  attorney  of  the  court,1  or  sometimes  the  selection  falls  on  an 
officer  of  the  court  making  the  appointment.8 

Should  Have  No  Interest  Adverse  to  Defendant.  —  The  person  appointed  guardian 
ad  litem  should  have  no  interest  adverse  to  the  defendant  3  in  the  subject- 
matter  of  the  litigation.  The  court  should  not  appoint  either  the  plaintiff  or 
his  attorney  or  a  connection  of  either  of  them,4  nor  any  other  person  whose 
interests  are  adverse  to  those  of  the  infant.5 

Financial  Responsibility  of  Appointee.  —  The  person  appointed  guardian  ad  litem 
must  have  sufficient  financial  ability  to  respond  to  the  infant  in  damages  for 
any  neglect  or  default  in  the  performance  of  his  duties.6 

Should  Not  Be  Selection  of  Adverse  Party.  —  Although  a  guardian  ad  litem  may  be 
appointed  upon  the  application  of  the  plaintiff,7  the  court  will  not  permit  the 
adverse  party  or  his  attorney  to  select  the  person  to  be  appointed.8 


The  Appointment  of  a  Stranger  Has  Been  De- 
clared to  Be  a  Circumstance  of  Suspicion.  —  U.S. 
Bank  v.  Ritchie,  8  Pet.  (U.  S.)  128. 

1.  Solicitor  or  Attorney. —  Cookson  v.  Lee,  15 
Sim.  302;  Robinson  v.  Aston,  9  Jur.  224;  Ben- 
nett v.  Wheeler,  I  Ir.  Eq.  16;  Thomas  v. 
Thomas,  7  Beav.  47;  Thomas  v.  Gwyn,  13  L. 
J.  Ch.  79;  Bentley  v.  Robinson,  9  Hare  (ap- 
pendix) lxxvi;  Story  v.  Dayton,  22  Hun  (N. 
Y.)  450;  Cook  v.  Rawdon,  (Supm.  Ct.)  6  How. 
Pr.  (N.  Y.)  233;  Carter  v.  Montgomery,  2 
Tenn.  Ch.  455. 

2.  Officer  of  Court.  —  Smith  v.  Edwardson,  1 
Dick.  234;  Morgan  v.  Morgan,  2  Molloy  362; 
Greenup  v.  Bacon,  I  T.  B.  Mon.  (Ky.)  109. 

The  court  will  appoint  Ihe  clerk  of  the  court 
or  an  attorney.  Cook  v.  Rawdon,  (Supm.  Ci.) 
6  How.  Pr.  (N.  Y.)  233;  Carter  v.  Montgom- 
ery, 2  Tenn.  Ch.  455.  See  also  Maloney  vi 
Dewey,  127  111.  395,  n  Am.  St.  Rep.  131. 

3.  Improper  that  Guardian  Selected  Should  Have 
Interests  Adverse  to  Defendant.  —  Estes  v.  Bridg- 
forth,  114  Ala.  221;  Ralston  v.  Lahee,  8  Iowa 
17,  74  Am.  Dec.  291;  Parker  v.  Lincoln,  12 
Mass.  16;  Damouth  v.  Klock,  29  Mich.  289; 
Hecker  v.  Sexton,  43  Hun  (N.  Y.)  593;  Matter 
of  Frits,  2  Paige  (N.  Y.)  374;  Story  v.  Dayton, 
22  Hun  (N.  Y.)  450;  George  v.  High,  85  N. 
Car.  113. 

Same  Person  Should  Not  Be  Appointed  to  Repre- 
sent Infants  Whose  Interests  Are  Antagonistic.  — 

In  a  proceeding  where  there  are  minors  whose 
interests  are  directly  antagonistic  —  for  in- 
stance, where  some  would  take  as  heirs  if  a 
will  were  not  probated,  and  others  would  take 
as  beneficiaries  if  it  were  —  it  is  improper  to 
appoint  the  same  person  guardian  ad  litem  to 
represent  the  interests  of  both  classes.  Estes 
v.  Bridgforth,  114  Ala.  221. 

If  the  General  Guardian  Is  Interested,  Another 
Should  Be  Appointed.  —  Where  the  funds  of  an 
infant  having  a  legal  guardian  are  secuied  by 
a  mortgage  on  real  estate,  and  the  mortgagor 
desires  to  redeem,  the  infant  and  his  legal 
guardian  are  proper  defendants  to  a  bill  filed 
for  that  purpose.  The  court  should,  however, 
appoint  some  other  suitable  person,  who  is 
without  any  interest  in  the  business,  guardian 
ad  litem  to  the  infant,  to  defend  his  interests  in 
the  suit.    Parker  v.  Lincoln,  12  Mass.  16. 

Prima  Facie  Showing  of  Fitness  Held  Sufficient. 
—  When  a  prima  facie  case  is  made  showing 
that  no  conflicting  interest  exists  between  the 
infant  and  the  proposed  guardian,  or  the  party 
proposing  him,  the  court  will  not  go  into  the 


question  of  the  fact  or  extent  of  interest. 
Ferguson  v.  Langtry,  2  Ch.  Chamb.  (Ont.)  473. 

4.  Plaintiff  or  Complainant  Improper  Appointee. 
—  Hecker  v.  Sexton,  43  Hun  (N.  Y.)  593. 

Improper  to  Appoint  Plaintiff's  Attorney  Guard- 
ian ad  Litem. —James  v.  Robertson,  1  Ch. 
Chamb.  (Ont.)  197;  Sargeanl  v.  Rowsey,  89 
Mo.  617. 

In  Walters  v.  Hermann,  99  Mo.  529,  the  court 
held,  where  infants  were  defendants  in  a  tax 
suit  and  the  general  attorney  of  the  tax  col- 
lector was  appointed  guardian  ad  litem  to  de- 
fend the  suit  for  them,  that  such  appointment 
did  not  invalidate  a  judgment  against  them 
where  the  attorney  was  not  employed  by  the 
collector  in  that  special  case. 

Plaintiff's  Husband,  though  Father  of  Defendant, 
Improper  Appointee.  —  Bicknell  v.  Bicknell,  in 
Mass.  265. 

Nephew  of  Plaintiff  and  Employee  in  His  Office 
Improper  Appointee.  —  Story  v.  Dayton,  22  Hun 
(N.  Y.)  450. 

Must  Not  Be  Connected  in  Business  with  Plain- 
tiff's Attorneys.  —  It  is  said  that  the  guardian 
ad  litem  must  be  "  in  no  way  connected  in 
business  with  the  attorneys  for  the  adverse 
party."  Tyson  v.  Richardson,  (Wis.  1899)  79 
N.  W.  Rep.  439. 

Thus  the  agent  of  the  plaintiff's  solicitor 
should  not  be  appointed.  Fletcher  v.  Bos- 
worth,  5  Grant  Ch.  (U.  C.)  458. 

5.  Adverse  Interest  —  Where  Attorney  of  Co- 
defendant  Improper.  —  Where  a  father  and  his 
infant  children  are  codefendants,  if  it  appears 
that  the  interests  of  the  father  conflict  with 
those  of  the  children  the  court  will  not  ap- 
point his  solicitor  guardian  ad  litem  to  the 
infanls.  Aikins  v.  Blain,  1  Ch.  Chamb.  (Ont.) 
249. 

6.  Financial  Ability.  —  Young  v.  Whitaker,  1 
A.  K.  Marsh.  (Ky.)  398;  Story  v.  Dayton,  22 
Hun  (N.  Y.)  450;  McDonald  v.  Brass  Goods 
Mfg.  Co.,  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.) 
434;  Ten  Broeck  v.  Reynolds,  (Supm.  Ct.  Spec. 
T.)  13  How.  Pr.  (N.  Y.)  462;  Matter  of  Mang, 
50  N.  Y.  Super.  Ct.  96;  Cook  v.  Rawdon, 
(Supm.  Ct.)6  How.  Pr.  (N.  Y.)  233;  Tyson  v. 
Richardson,  (Wis.  1899)  79  N.  W.  Rep.  439. 
See  also  In  re  Daly,  (Marine  Ct.  Spec.  T.)  1 
City  Ct.  (N.  Y.)  437- 

7.  See  supra,  this  section,  Upon  Whose  Mo- 
lion  Appointment  Is  Made. 

8.  Not  Nominee  of  Adverse  Party.  —  Clements 
v.  Arnold,  3  Ch.  Chamb.  (Ont.)  75;  Fletcher  v. 
Bosworth,  5  Grant  Ch.  (U.  C.)  458;  Rhoads  v. 
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Consulting  infant  as  to  Appointee.  —  If  the  infant  is  over  fourteen  years  of  age, 
the  court  may  in  its  sound  discretion  1  consult  him  in  the  appointment  of  a 
guardian  ad  litem."1  No  person  should  be  appointed  on  his  own  motion  with- 
out the  consent  of  the  infant.3 

6.  Effect  of  Failure  to  Appoint  or  of  Irregular  Appointment  —  Failure  to  Appoint 
—  Judgment  or  Decree  Erroneous.  —  If  the  court,  after  the  service  of  process  on  the 
defendant,  fails  to  appoint  a  guardian  ad  litem,  the  judgment  rendered  in  the 
cause  is  irregular  and  reversible  by  a  proceeding  in  error,  but  is  not  void.  * 
This  is  true  whether  the  defendant  in  such  action  be  an  insane  person5  or  an 
infant.6  It  follows,  therefore,  that  such  judgment  is  not  subject  to  impeach- 
ment upon  collateral  attack.7 


Rhoads,  43  111.  239;  Ralston  v.  Lahee,  8  Iowa 
17,  74  Am.  Dec.  291;  Sargeant  v.  Rowsey,  89 
Mo.  617;  Hecker  v.  Sexton,  43  Hun  (N.  Y.) 
593;  Knickerbacker  v.  De  Freest,  2  Paige  (N. 
Y.)  304;  Story  v.  Dayton,  22  Hun  (N.  Y.)  450; 
Matter  of  Cutting,  38  N.  Y.  App.  Div.  247. 

Immaterial  that  Adult  Codefendant  Also  Con- 
sented to  Appointment.  —  Where  the  plaintiff's 
attorney  was  made  guardian  ad  litem  for  an 
infant  defendant,  such  appointment  was  un- 
authorized by  the  court;  and  it  does  not  help 
matters  that  an  adult  defendant  and  the  plain- 
tiff in  the  suit  consented  of  record  to  the  ap- 
pointment.   Sargeant  v.  Rowsey,  89  Mo.  617. 

1.  Consulting  Infant.  —  Walker  v.  Halletl,  I 
Ala.  379. 

It  is  not  necessary  to  consult  the  infant  as 
to  the  appointee.  Beddinger  v.  Smith,  (Ark. 
1890)  13  S.  W.  Rep.  734;  Brick's  Estate,  (Sur- 
rogate Ct.)  15  Abb.  Pr.  (N.  Y.)  12. 

2.  Walker  v.  Hallett,  1  Ala.  379;  Stammers 
v.  McNaughten,  57  Ala.  277;  Roach  v.  Hix,  57 
Ala.  576. 

3.  E.  B.  v.  E.  C.  B.,  28  Barb.  (N.  Y.)  299,  8 
Abb.  Pr.  (N.  Y.)  44- 

4.  Judgment  in  Case  Where  Guardian  ad  Litem 
Not  Appointed  Erroneous  but  Not  Void  —  United 
States.  —  O'Hara  v.  MacConnell,  93  U.  S.  150. 

Alabama.  —  Levystein  v.  O'Brien,  106  Ala. 
352,  54  Am.  St.  Rep.  56;  Rowland  v.  Jones,  62 
Ala.  322. 

Arkansas.  —  Trapnall  v.  State  Bank,  18  Ark. 
53;  Pinchback  v.  Graves,  42  Ark.  222. 

Connecticut.  —  Fahay  v.  State,  25  Conn.  205; 
State  v.  James,  37  Conn.  361. 

Georgia.  —  Groce  v.  Field,  13  Ga.  24. 

Illinois.  —  Lemon  v.  Sweeney,  6  111.  App. 
507;  Quigley  v.  Roberts,  44  III.  503;  Peak  v. 
Shasted,  21  111.  137,  74  Am.  Dec.  83;  Millard 
v.  Marmon,  116  111.  649. 

Indiana.  —  Blake  v.  Douglass,  27  Ind.  416. 

Iowa.  —  Drake  v.  Ilanshaw,  47  Iowa  291; 
Webster  v.  Page,  54  Iowa  461;  Myers  v. 
Davis,  47  Iowa  325;  Hoover  v.  Kinscy  Plow 
Co.,  55  Iowa  668. 

Kansas.  —  Walkenhorst  v.  Lewis,  24  Kan. 
420;  Halloway  .'.  Mcintosh,  7  Kan.  App.  37. 

Kentucky.  —  Simmons  v.  McKay,  5  Bush 
(Ky.)  25;  Allison  v.  Taylor,  6  Dana  (Ky.)  87, 
32  Am.  Dec.  68;  Pond  v.  Doneghy,  18  B.  Mon. 
(Ky.)  558;  Smith  v.  Ferguson,  3  Met.  (Ky.) 
424;  Porter  v.  Robinson,  3  A.  K.  Marsh.  (Ky.) 
254,  13  Am.  Dec.  153;  Darby  v.  Richardson,  3 
I.  J.  Marsh.  (Ky.)  544;  Irons  v.  Crist,  3  A.  K. 
Marsh.  (Ky.)  143. 

Maryland.  —  Kemp  v.  Cook,  18  Md.  130,  79 
Am.  Dec.  681. 

Afassaeliutctts. — Conto  v.  Silvia,  170  Mass. 


152;  Austin  v.  Charlestown  Female  Seminary, 
8  Met.  (Mass.)  196,  41  Am.  Dec.  497;  Knapp  v. 
Crosby,  I  Mass.  479;  Hill  v.  Keyes,  10  Allen 
(Mass.)  258;  Swan  v.  Horton,  14  Gray  (Mass.) 
179;  Crockett  v.  Drew,  5  Gray  (Mass.)  399; 
Valier  v.  Hart,  11  Mass.  300;  Goodridge  v. 
Ross,  6  Met.  (Mass.)  487. 

Missouri.  —  Bailey  v.  McGinniss,  57  Mo. 
362;  Powell  v.  Gott,  13  Mo.  458,  53  Am.  Dec. 
153;  Charley  v.  Kelley,  120  Mo.  134;  Creech 
v.  Creech,  10  Mo.  App.  586. 

Nebraska.  —  Manfull  v.  Graham,  55  Neb. 
645;  Parker  v.  Starr,  21  Neb.  680;  McAlister 
v.  Lancaster  County  Bank,  15  Neb.  295. 

A'ew  York.  —  Fox  v.  Fee,  24  N.  Y.  App.  Div. 
314;  Sims  v.  New  York  College,  35  Hun  (N.  Y.) 
344;  McMurray  v.  McMurray,  66  N.  Y.  175. 

North  Carolina.  —  Larkins  v.  Bullard,  88  N. 
Car.  35;  England  v.  Garner,  90  N.  Car.  197. 

Ohio. — St.  Clair  v.  Smith,  3  Ohio  355; 
Johnson  v.  Pomeroy,  31  Ohio  St.  247. 

Pennsylvania.  —  Moore  v.  McEwen,  5  S.  & 

R.  (Pa.)  373- 

Texas.  —  Montgomery  v.  Carlton,  56  Tex. 
361;  Taylor  v.  Rowland,  26  Tex.  293;  Wallis 
v.  Stuart,  92  Tex.  568. 

Vermont.  —  Barber  v.  Graves,  18  Vt.  290. 

Virginia. —  Roberts  v.  Stanton,  2  Munf. 
(Va.)  129,  5  Am.  Dec.  463. 

West  Virginia.  —  Piercy  v.  Piercy,  5  W.  Va. 
199;  Myers  v.  Myers,  6  W.  Va.  369;  McDonald 
v.  McDonald,  3  W.  Va.  676. 

5.  Judgment  Rendered  Against  Insane  Person 
Without  Appointment  of  Guardian  ad  Litem  Not 
Void.  —  Allison  v.  Taylor,  6  Dana  (Ky.)  87,  32 
Am.  Dec.  68;  McAlister  v.  Lancaster  County 
Bank,  15  Neb.  295;  Johnson  v.  Pomeroy,  31 
Ohio  St.  247. 

6.  See  the  cases  cited  in  the  first  note  to  this 
subsection  other  than  those  also  cited  in  the 
last  note,  in  which  the  defendants  were 
infants. 

7.  Such  Judgment  Not  Subject  to  Impeachment 
upon  Collateral  Attack. —  Levystein  v.  O'Brien, 
106  Ala.  352,  54  Am.  St.  Rep.  56;  Trapnall  v. 
State  Bank,  18  Ark.  53;  Lemon  v.  Sweeney,  6 
111.  App.  507;  Drake  v.  Hanshaw, 47  Iowa  291; 
Myers  v.  Davis,  47  Iowa  325;  Hoover  v.  Kin- 
scy Plow  Co.,  55  Iowa  668;  Walkhenhorst  v. 
Lewis,  24  Kan.  420;  Halloway  v.  Mcintosh,  7 
Kan.  App.  37;  Porter  v.  Robinson,  3  A.  K. 
Marsh.  (Ky.)  253,  13  Am.  Dec.  153;  Allison  v. 
Taylor,  6  Dana  (Ky.)  87,  32  Am.  Dec.  68;  Aus- 
tin v.  Charlestown  Female  Seminary,  8  Mot. 
(Mass.)  196,  41  Am.  Dec.  497;  Bailey  v. 
McGinniss,  57  Mo.  362;  Parker  r.  Starr, 
21  Neb.  680;  Johnson  v.  Pomeroy,  31  Ohio 
St.  247;  Montgomery  v.  Carlton,  56  Tex.  361. 
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of  Guardian  ad  Litem. 


Richardson, 
Duncan  v. 
See  also  2 


Appointment  of  Improper  Person.  —  Where  the  person  appointed  by  the  court  is 

some  member  of  that  class  heretofore  indicated  as  an  improper  one  from 
which  to  make  selection,  on  appeal  the  cause  will  generally  be  reversed  for 
ei  ror, 1  if,  indeed,  the  court  does  not  direct  a  rehearing.2  When  a  decree  has 
actually  been  rendered  in  the  cause,  however,  such  an  improper  appointment 
will  not  of  itself  warrant  setting  the  decree  aside  as  fraudulent  or  construct- 
ively fraudulent.3 

III.  Court's  Control  of  Guardian  ad  Litem.  —  Infants  and  persons  non 
compotes  mentis  whose  property  rights  are  in  litigation  are  regarded  as  the 
wards  of  the  court,4  and  the  court  will  exercise  the  most  vigilant  care  in  seeing 
that  their  rights  are  properly  asserted  and  protected.  For  this  purpose  the 
guardian  ad  litem  is  under  the  direct  control  of  the  court,  and  it  will  compel 
him  to  perform  his  duties  in  protecting  the  rights  of  the  person  whom  he  is 
appointed  to  represent,  and  will  not  suffer  the  latter  to  be  prejudiced  by  his 
guardian's  acts  or  omissions.5 

Enforcement  of  Such  Judgment  Not  Restrained 
by  Injunction.  —  Lemon  v.  Sweeney,  6  111. 
App.  507;  Drake  v.  Hanshaw,  47  Iowa  291; 
Halloway  v.  Mcintosh,  7  Kan.  App.  37. 

Such  Judgments  Not  Avoided  by  Act  in  Pais.  — 
Trapnall  v.  State  Bank,  18  Ark.  53. 

Such  Judgment  Cannot  Be  Vacated  by  Audita 
Querela.  —  Barber  v.  Graves,  18  Vt.  290. 

1.  Where  Error  of  Court  Corrected  by  Appellate 
Tribunal.  —  Ralston  v.  Lahee,  8  Iowa  17,  74 
Am.  Dec.  291;  Damouth  v.  Klock,  29  Mich. 
289;  Bullard  v.  Spoor,  2  Cow.  (N.  Y.)  430; 
Hecker  v.  Sexton,  43  Hun  (N.  Y.)  593. 

2.  Guardian  ad  Litem  Removed  and  Rehearing 
Directed.  —  A  suit  had  been  instituted  by  a 
creditor  for  the  administration  of  the  estate  of 
a  decedent,  and  the  agent  of  the  plaintiff's 
solicitor  was  appointed  guardian  ad  litem  to 
the  infant  defendants.  After  a  sale  of  the 
lands  under  the  decree,  at  which  the  plaintiff 
by  leave  of  the  court  had  bid  off  a  portion  of 
the  lands,  a  motion  was  made  to  change  the 
name  of  the  purchaser.  The  court  refused  the 
application  and  directed  that  a  new  guardian 
should  be  appoinied,  who,  unless  the  parties 
consented  thereto,  was  to  take  measures  to  set 
the  proceedings  aside.  Fletcher  v.  Bosworth, 
5  Grant  Ch.  (U.  C.)  458. 

3.  Not  Ordinarily  Ground  for  Vacating  Decree. 

—  Ralston  v.  Lahee,  8  Iowa  17,  74  Am.  Dec. 
291;  Story  v.  Dayton,  22  Hun  (N.  Y.)  450. 
See  also  Ward  v.  Lowndes,  96  N.  Car.  367. 

Where  One  of  Complainants  through  Concealment 
Induces  Court  to  Appoint  Him.  —  In  an  action  to 
foreclose  a  mortgage,  one  of  the  complainants 
was  the  general  guardian  of  an  infant  defend- 
ant, and  was  upon  his  own  petition  appointed 
guardian  ad  litem  to  defend  the  cause  for  the 
infant,  by  the  concealment  of  the  fact  that  he 
was  a  party  plaintiff.  The  court  said  that  if 
indeed  the  decree  rendered  in  such  cause  was 
not  absolutely  void  so  as  to  render  it  assailable 
collaterally,  it  was  certainiy  "  so  far  voidable 
as  to  enable  any  party  to  the  action  or  any 
person  interested  therein,  as,  for  instance,  a 
purchaser  at  a  foreclosure  sale,  to  raise  the 
objection  to  ii  by  motion  and  to  call  upon 
the  court  to  undo  the  inadvertence  which  it  fell 
into  through  the  concealment  of  one  of  the 
parties."  Hecker  v.  Sexlon,  43  Hun  (N.  Y.) 
593- 

4.  Persons  under  Disability  Are  Wards  of  Courts. 

—  This  doctrine  is  asserted  in  courts  of  chan- 


cery. As  to  infants,  see  U.  S.  Bank  v.  Ritchie, 
8  Pet.  (U.  S.)  12S;  Branch  v.  Mitchell,  24  Ark. 
431;  Richards  v.  East  Tennessee,  etc.,  R.  Co., 
106  Ga.  614;  Turner  v.  Jenkins,  79  111.  228; 
Lloyd  v.  Kirkwood,  112  111.  329;  Neblett  v. 
Neblett,  70  Miss.  572;  Stephens  v.  Van  Buren, 
1  Paige  (N.  Y.)  479;  Long  v.  Mulford,  17  Ohio 
St.  485,  93  Am.  Dec.  638;  Milly  v.  Harrison,  7 
Coldw.  (Tenn.)  191;  Tyson 
(Wis.  1899)  79  N.  W.  Rep.  439; 
Ross,  2  Ch.  Chamb.  (Ont.)  443. 
Story's  Eq.  Jur.  (13th  ed.),  §  1352. 

As  to  lunatics,  see  Austin  v.  Bean,  101  Ala. 
133- 

5.  Court  Controls  Guardian  in  Ward's  Interest. 

—  Austin  v.  Bean,  101  Ala.  133;  Lloyd  v. 
Kirkwood,  112  111.  329;  Cavender  v.  Smith,  5 
Iowa  157;  Neblett  v.  Neblett,  70  Miss.  572; 
Howell  v.  Mills,  53  N.  Y.  322;  Milly  v.  Har- 
rison, 7  Coldw.  (Tenn.)  191;  Tyson  v.  Richard- 
son, (Wis.  1899)  79  N.  W.  Rep.  439.  See  also 
U.  S.  Bank  v.  Ritchie,  8  Pet.  (U.  S.)  128. 

It  is  the  duty  of  a  court  to  protect  the  inter- 
ests of  minors,  whether  the  proper  defense  be 
made  or  not;  and  in  order  to  accomplish  this 
purpose,  it  should  look  to  the  record  in  all  of 
its  parts,  and,  ex  mero  motu,  give  to  such  de- 
fendants the  benefit  of  all  objections  and  ex- 
ceptions, as  fully  as  if  they  had  been  specially 
pleaded  by  their  guardian  ad  litem.  Price  v. 
Crone,  44  Miss.  571. 

The  Benefit  of  All  Defenses  of  which  the  ward 
could  have  availed  himself  by  demurrer  or  by 
denials  of  the  allegations  of  the  bill  will  be 
secured  to  him  by  both  the  iria)  court  and  the 
appellate  court.  Branch  v.  Mitchell,  24  Ark. 
432. 

An  appellate  court  will  protect  the  rights  of 
such  defendants  when  a  case  comes  before  it 
on  appeal,  evert  though  they  themselves  are 
not  parties  to  the  appeal.  Tillarw  Cleveland, 
47  Ark.  287;  Kempner  v.  Dooley,  60  Ark.  525. 

Compelling  Guardian  to  Answer.  —  Where  some 
of  the  defendants  in  a  chancery  cause  are  in- 
fants, it  is  error  to  hear  the  cause  without  an- 
swer from  them.  The  court  should  coerce  the 
answer  from  the  guardian  ad  litem  or  appoint 
a  new  one  and  defer  the  hearing  until  the  an- 
swer comes  in.  Henly  v.  Gore,  4  Dana  (Ky.) 
133.  And  see  Richards  v.  Richards,  17  Ind. 
636. 

Permitting  Withdrawal  of  Guardian's  Plea.  — 

It  is  the  duty  of  the  court  to  see  that  the 
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IV.  Duties,  Powers,  and  Liabilities  —  1.  General  Duty  in  Making  Defense. 

—  It  is  the  duty  of  the  guardian  ad  litem  thoroughly  to  examine  into  the  case 
in  which  he  is  appointed,  to  ascertain  the  rights  of  his  ward,  and  to  interpose 
such  defenses  as  his  ward's  interests  demand  and  the  nature  of  the  case 
admits.1 

2.  Extent  of  Authority  to  Bind  Infant  —  a.  GENERAL  STATEMENT  AS  TO 
His  Powers.  —  The  court  is  charged  with  the  duty  of  protecting  infants  and 
incompetent  persons  whose  rights  are  in  controversy  before  it,2  and  the 
guardian  ad  litem  is  its  agent  in  the  discharge  of  this  duty.3  The  court  is  the 
only  source  of  the  guardian's  power,4  and  the  authority  committed  to  him  is 
a  limited  one,  confined  solely  to  the  duty  of  defending  the  rights  of  his  ward 
in  the  action  in  which  he  is  appointed.5  He  may  employ  the  ordinary  and 
customary  means  to  bring  it  if  possible  to  a  successful  termination,0  and  may 
bind  his  ward  by  admissions  and  waivers  in  the  course  of  the  litigation  which 


proper  defense  is  interposed  by  the  guardian 
ad  litem,  and  it  is  error  for  the  court  to  permit 
the  guardian  to  withdraw  the  plea  and  allow  a 
judgment  to  be  entered  against  the  defendant. 
Peak  v.  Pricer.  21  111.  164. 

1.  Energy  and  Vigilance  Should  Be  Used  in  De- 
fense.—  Pillow  v.  Sen  telle,  39  Ark.  61;  Varner 
v.  Rice,  44  Ark.  236;  Rhoads  v.  Rhoads,  43  111. 
239;  Sprague  v.  Beamer,  45  111.  App.  17; 
Stunz  v.  Slunz,  131  111.  210;  Mercer  v.  Wat- 
son, 1  Watts  (Pa.)  330;  Tyson  v.  Tyson,  94 
Wis.  225;  Tyson  v.  Richardson,  (Wis.  1899)  79 
N.  W.  Rep.  439. 

In  Tyson  v.  Richardson,  (Wis.  1899)  79  N. 
W.  Rep.  439,  in  amplification  of  the  rule  staled 
in  the  text,  it  was  said  that  it  is  the  duty  of 
the  guardian  ad  litem  "  to  take  nothing  for 
granted  in  plaintiff's  favor  that  by  any  reason- 
able probability  could  be  the  subject  of  contest, 
to  make  no  admissions  regarding  such  matters 
adverse  to  the  defendants,  but  to  put  the  plain- 
tiff to  proof  of  the  facts  as  to  every  such 
malter  upon  which  relief  in  her  behalf  was 
demanded,  to  make  a  vigorous  defense  against 
plaintiff 's  claim  where  defense  was  reasonable 
in  any  vie*  of  the  case,  to  bring  all  the  facts 
and  the  law  in  defendant's  behalf,  so  far  as 
practicable,  to  the  attention  of  the  court,  not 
stopping  even  with  an  adverse  decision  if 
reasonable  doubt  as  to  its  justice  existed." 

The  mere  perfunctory  performance  of  duty 
does  not  meet  the  requirements  of  the  position 
of  guardian  ad  litem.  Tyson  v.  Tyson,  94  Wis. 
225.  See  also  Greenup  v.  Bacon,  1  T.  B.  Mon. 
(Ky.)  108. 

Sufficiency  of  Answer.  —  In  some  states  it  is 
the  rule  that  the  answer  of  the  guardian 
ad  litem  must  specifically  deny  all  the  maicrial 
allegations  of  the  bill  or  complaint.  Pillow  v. 
Sentelle,  39  Ark.  61;  Varner  v.  Rice,  44  Ark. 
236;  Brenner  v.  Bigelow,  8  Kan.  496.  See 
also  Randall  v.  Turner,  17  Ohio  St.  262. 

But  according  to  the  practice  in  chancery 
the  answer  is  usually  a  merely  formal  one, 
disclaiming  all  knowledge  or  information  with 
respect  to  the  matters  alleged  in  the  complaint 
and  requiring  strict  proof  thereof  and  invoking 
(he  protection  of  the  court.  Proctor  v. 
Scharpff,  80  Ala.  229;  Tucker  v.  Bean,  65  Me. 
352;  Walsh  v.  Walsh,  116  Mass.  377,  17  Am. 
Rep.  102;  Johnson  v.  McCabe,  42  Miss.  255; 
Rcvely  v.  Skinner,  33  Mo.  100;  Mills  v.  Den- 
nis, 3  Johns.  Ch.  (N.  Y.)  368;  Ridgcly  v.  Ben- 
nett, 13  Lea  (Tcnn.)  210. 
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Such  an  answer,  however,  is  taken  as  a  de- 
nial so  as  to  put  the  complainant  upon  proof 
of  all  the  material  allegations  of  his  bill. 
Carnall  v.  Wilson,  14  Ark.  482;  Gregory  v. 
Orr,  61  Miss.  307;  Wood  v.  Butler,  23  Ohio  St. 
520.  And  it  is  sufficient  to  let  in  any  defense 
to  which  the  infant  appears  entitled  on  the 
evidence.  Skaggs  v.  Kincaid,  48  III.  App. 
608;  Stark  v.  Brown,  101  111.  395. 

The  answer  of  an  infant  cannot  be  excepted 
to  for  insufficiency.  Copeland  v.  Wheeler,  4 
Bro.  C.  C.  256;  Lucas  v.  Lucas,  13  Ves.  Jr. 
274;  Price  v.  Crone,  44  Miss.  571;  Leggett  v. 
Sellon,  3  Paige  (N.  Y.)  84. 

See  further  on  this  subject  the  title  Infants, 
10  Encyc.  of  Pl.  and  Pr.  687  el  sea. 

2.  See  supra,  this  title,  Court's  Control  of 
Guardian  ad  Litem. 

3.  Cole  v.  Superior  Ct.,  63  Cal.  86,  49  Am. 
Rep.  78;  Seaton  v.  Tohill,  11  Colo.  App.  216; 
Rogers  v.  McLean,  34  N.  Y.  540;  Tyson  v. 
Richardson,  (Wis.  1899)  79  N.  W.  Rep.  439. 

4.  Edsall  v.  Vandemark,  39  Barb.  (N.  Y.) 
599- 

5.  McClure  v.  Farthing,  51  Mo.  109. 

"  The  only  authority  of  the  guardian  to  ap- 
pear is  by  virtue  of  the  appointment,  and  the 
appointment  limits  theeffectof  the  appearance 
to  the  subject-matter  of  the  suit  in  which  the 
appearance  is  made."  Waterman  v.  Law- 
rence,  19  Cal.  218,  79  Am.  Dec.  212,  per  Bald, 
win,  J. 

The  Guardian  ad  Litem  Cannot  Authorize  the 
Disbursement  of  Moneys  coining  from  a  source 
distinct  from  the  litigation  in  which  he  is  ap- 
pointed.   Matter  of  Kennedy,  120  Cal.  458. 

6.  Per  Campbell,  P.  J.,  in  Edsall  v.  Vande- 
mark. 39  Barb.  (N.  Y.)  599. 

May  Employ  Attorney.  —  Taylor  v.  Hill,  115 
Cal.  149. 

A  Guardian  ad  Litem  May  File  a  Cross-bill 

whete  necessary  to  protect  his  ward's  in- 
terests.   Sprague  v.  Reamer,  45  111.  App.  17. 

May  Consent  to  Arrangements  in  Cause  Looking 
to  Orderly  Management  and  Trial  of  Cause.  — 
Ncwins  v.  Baird,  19  Hun  (N.  Y.)  306;  Lcm- 
mon  v.  Herbert,  92  Va.  653. 

May  Consent  to  Removal  of  Case  from  One  Cir- 
cuit Court  to  Another. —  I.cmmon  v.  Herbert, 
92  Va.  653. 

May  Accept  Short  Notico  of  Trial  under  the 
New  York  practice.  Newins  v.  Baird,  19  Hun 
(N.  Y.)  306,  holding  that  Code  Civ.  Pro.  N".  Y., 
$  1218,  applies  only  to  default  judgments. 

Volume  XV. 


Duties,  Powers, 


G I W RDIA N  AD  LI TEM. 


and  Liabilities. 


merely  facilitate  the  trial  and  do  not  prejudice  the  ward.1 

b.  Admissions,  Answers,  and  Judgments  by  Consent  —  infant  Not 

Bound  by  Guardian's  Admissions  or  Stipulations.  —  The  rule  is  elementary  that  an  infant 

cmnot  be  bound  by  the  admissions  of  his  guardian  ad  litem  unless  they  are 
for  his  benefit,2  nor  by  his  omissions  in  failing  to  object  to  incompetent  evi- 
dence. :t  So  the  guardian's  stipulations  prejudicing  his  ward's  rights  are 
invalid.4 


1.  May  Admit  Facts  Tending  to  Facilitate  Trial 
and  Not  Prejudicing  Ward. — Kingsbury  v.  Buck- 
ner,  13+  U.  S.  650;  Ralston  v.  Lahee,  8  Iowa 
17,  74  Am.  Dec.  291. 

As  to  the  Guardian's  Admissions  Generally,  see 
infra,  this  section,  Admissions,  Answers,  and 
Judgments  by  Consent. 

May  Waive  Service  of  Process  on  Himself  in 
Order  to  Accelerate  Trial.  —  Pollock  v.  Buie,  43 
Miss.  140;  Hannum  v.  Wallace,  9  Humph. 
(Tenn.)  129. 

May  Consent  to  Rendition  of  Decree  by  Chancery 
Court  in  Vacation  under  the  Virginia  statute 
(Code  1873,  c.  167,  §  53).  Morriss  v.  Virginia 
Ins.  Co..  85  Va.  588. 

2.  Admissions  or  Stipulations  Cannot  Prejudice 
Infants  —  England.  —  Holden  v.  Hearn,  1 
Beav.  445. 

United  States.  —  Kingsbury  v.  Buckner,  134 
U.  S.  650. 

Alabama.  —  Matthews  v.  Dowling,  54  Ala. 
202;  Ashford  v.  Patton,  70  Ala.  479. 

California. — Waterman  v.  Lawrence,  19 
Cal.  210,  79  Am.  Dec.  212. 

Colorado.  — Seaton  v.  Tohill,  11  Colo.  App. 
211. 

Illinois.  —  Fischer  v.  Fischer,  54  111.  231; 
Turner  v.  Jenkins,  79  111.  228;  Johnson  v. 
Johnston,  138  111.  385. 

Indiana.  —  McEndree  v.  McEndree,  12  Ind. 
97;  Hough  v.  Doyle,  8  Blackf.  (Ind.)  300. 

Iowa.  —  Ralston  v.  Lahee,  8  Iowa  17,  74 
Am.  Dec.  291. 

.  Kentucky.  —  Melton  v.  Brown,  (Ky.  1898)  47 
S.  W.  Rep'.  764. 

Michigan.  —  Cooper  v.  Mayhew,  40  Mich. 
528;  Sanborn  v.  Mitchell,  94  Mich.  519;  Peck 
v.  Adsit,  9S  Mich.  639. 

Mississippi. — Johnson  v.  McCabe,  42  Miss. 
255- 

Missouri. — Collins  v.  Trotter,  81  Mo.  275. 

New  York.  —  Litchfield  v.  Burwell,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  341;  Mills  v. 
Dennis,  3  Johns.  Ch.  (N.  Y.)  367;  Wright  v. 
Miller,  1  Sandf.  Ch.  (N.  Y.)  103;  Buffalo  Loan, 
etc.,  Co.  v.  Knights  Templar,  etc.,  Assoc.,  126 
N.  Y.  450,  22  Am.  St.  Rep.  839;  Newins  v. 
Baird,  19  Hun  (N.  Y.)  306, 

Virginia.  —  Daingerfield  v.  Smith,  83  Va.  81 ; 
Ewing  v.  Ferguson,  33  Gratt.  (Va.)  548. 

West  Virginia.  —  Fowler  v.  Lewis,  36  W. 
Va.  128. 

See  also  the  title  Infants,  10  Encyc.  of  Pl. 
AND  PR.  675  et  sea. 

In  Partition  Proceedings  under  statute  in 
some  states  a  guardian  ad  litem  may  admit 
material  facts  and  may  bind  his  ward  by  a 
stipulation  in  the  nature  of  a  waiver  of  proof. 
In  such  a  proceeding  he  "  seems  to  be  clothed 
with  the  full  power  of  his  ward  after  removal 
of  disabilities."  Le  Bourgeoise  v.  McNamara, 
82  Mo.  189.  See  also  San  Fernando  Farm 
Homestead   Assoc.    v.  Porter,    58   Cal.  81; 


Althause  v.  Radde,  3  Bosw.  (N.  Y.)4io;  Mc- 
Larty  v.  Broom,  67  N.  Car.  311;  Kronier  v. 
Friday,  10  Wash.  621. 

Guardian  Cannot  Admit  Service  of  Summons  or 
Other  Process  on  Infant  Defendant.  —  Clark  v. 
Thompson,  47  111.  25,  95  Am.  Dec.  457;  Rob- 
bins  v.  Robbins,  2  Ind.  74. 

Prejudicial  Admissions  Susceptible  of  Direct 
Proof.  —  In  Rarick  v.  Vandevier,  11  Colo.  App. 
116,  it  was  held  not  error  to  allow  the  guardian 
ad  litem  even  to  make  a  prejudicial  admission 
where  the  fact  sought  to  be  established  thereby 
was  otherwise  unquestionably  susceptible  of 
direct  proof.  The  decision  in  this  case  seems, 
however,  to  tread  dangerously  close  to  con- 
flicting with  the  general  rule  debarring  him 
from  making  prejudicial  admissions. 

3.  Johnston  v.  Johnston,  138  111.  385;  Neb- 
lett  v.  Neblett,  70  Miss.  572. 

The  Guardian  Can  neither  Waive  Proof  nor  Con- 
sent to  the  Use  of  Illegal  Evidence  as  Such.  — 
Litchfield  v.  Burwell,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)  341.  See  also  Crotty  v. 
Eagle,  35  W.  Va.  143. 

4.  Guardian  ad  Litem  Cannot  Submit  Claim 
Against  His  Ward  to  Arbitration.  —  Fort  v. 
Battle,  13  Smed.  &  M.  (Miss.)  133;  Hannum 
v.  Wallace,  9  Humph.  (Tenn.)  129.  As  to  the 
application  of  the  same  rule  to  a  next  friend, 
see  Isaacs  v.  Boyd,  5  Port.  (Ala.)  388. 

Cannot  Agree  that  Decision  Shall  Abide  That  in 
Another  Cause.  —  McClure  v.  Farthing,  51  Mo. 
109. 

Cannot  Consent  to  Foreclosure  of  Mortgage  on 
Ward's  Land  Before  Maturity  of  Note. —  Melton 
v.  Brown,  (Ky.  1898)  47  S.  W.  Rep.  764. 

Cannot  Execute  Release  Discharging  Interest  of 
Witness.  —  The  guardian  ad  litem  cannot  ex- 
ecute a  release  discharging  the  interest  of  a 
person  so  as  to  render  him  a  competent  wit- 
ness in  the  cause.  Fraser  v.  Marsh,  2  Stark 
41 ,  3  E.  C.  L.  308 ;  Walker  v.  Ferrin,  4  Vt.  523. 

Compromising  Cause.  —  He  cannot,  of  his  own 
motion  and  without  an  order  of  court,  make 
an  absolute  settlement  of  the  whole  matter  in 
controversy,  so  as  to  bind  the  infant  whom  he 
represents  in  the  cause.  Edsall  v.  Vande- 
mark,  39  Barb.  (N.  Y.)  589. 

But  the  court  may  sanction  a  compromise 
by  the  guardian.  King  v.  King,  15  111.  1S8; 
Savage  v.  McCorkle,  17  Oregon  42. 

An  Absolute  Agreement  Fixing  the  Compensa- 
tion of  the  Attorney  employed  to  represent  the 
infant  is  beyond  the  power  of  a  guardian  and 
will  not  bind  the  court,  for  to  the  court  itself 
belongs  the  right  of  fixing  his  disbursements 
and  such  compensation.  Cole  v.  Superior  Ct.. 
63  Cal.  86,  49  Am.  Rep.  78. 

Agreement  by  Which  Infant's  Property  Sold  for 
Less  than  Its  Value.  —  In  a  partition  suit,  the 
guardian  ad  litem  cannot  bind  the  infant  whom 
he  represents  by  an  agreement  by  which  the 
property  is  bid  off  for  less  than  its  value, 
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Admissions  Disregarded — Whole  Case  Must  Be  Proved.  —  Admissions  actually  made 
by  the  guardian  will  be  disregarded,1  and  the  whole  case  against  the  infant 
must  be  established  by  proof.2 

Answer  Not  Evidence  Against  Infant.  —  The  answer  put  in  by  a  guardian  ad  litem 
for  an  infant  defendant  is  regarded  as  the  answer  of  the  guardian,  and  the 
infant  is  not  bound  by  it,  and  it  cannot  be  read  against  him  for  any  purpose.3 

A  Decree  or  Judgment  Founded  on  the  Admissions  of  the  Guardian  is  erroneous,4  and 
such  a  decree  may  be  reversed  on  appeal.5 

Judgments  or  Decrees  by  Consent.  —  The  general  rule  is  that  a  guardian  ad  litem 
cannot  consent  to  a  judgment  or  decree  against  his  ward,6  and  such  a  judg- 
ment, while  not  void,  is  erroneous.7  Where,  however,  it  clearly  appears  that 
a  decree  is  for  the  benefit  of  the  infant,  it  may  be  pronounced  by  the  consent 
of  the  infant  and  all  other  parties.8  It  is  usual  to  refer  the  matter  to  deter- 
mine the  course  beneficial  to  the  infant.'  Even  in  the  absence  of  such  a 
reference  there  is  authority  to  the  effect  that  a  decree  pronounced  against  an 


whatever  advantages  to  the  infant  he  may 
have  had  in  view  at  the  time  of  making  such 
agreement.    Howell  v.  Mills,  53  N.  Y.  322. 

1.  Seaton  v.  Tohill,  ir  Colo.  App.  211. 

2.  Whole  Case  Must  Be  Proved  —  England.  — 
Holden  v.  Hearn,  1  Beav.  445;  Wilkinson  v. 
Beal,  4  Madd.  408. 

United  States.  —  Walton  v.  Coulson,  1  Mc- 
Lean (U.  S.)  120. 

Alabama.  —  Matthews  v.  Dowling,  54  Ala. 
202;  Ashford  v.  Patton,  70  Ala.  482. 

Arkansas.  —  Stale  v.  Atkins,  53  Ark.  307. 

Illinois.  —  Tuttle  v.  Garrett,  16  111.  354. 

Indiana.  —  Hough  v.  Doyle,  8  Blackf.  (Ind.) 
300;  Crain  v.  Parker,  1  Ind.  374;  Martin  v. 
Starr,  7  Ind.  224. 

Iowa.  —  Ralston  v.  Lahee,  8  Iowa  17,  74 
Am.  Dec.  291. 

Maine.  — Tucker  v.  Bean,  65  Me.  352;  Stin- 
son  v.  Pickering,  70  Me.  275. 

Mississippi.  — Johnson  v.  McCabe,  42  Miss. 
255. 

Missouri.  —  Revely  v.  Skinner,  33  Mo.  98; 
Collins  v.  Trotter,  81  Mo.  275. 

New  York.  —  Mills  v.  Dennis,  3  Johns.  Ch. 
(N.  Y.)  367. 

Ohio.  —  Massie  v.  Donaldson,  8  Ohio  377. 

Rhode  Island.  —  Eaton  v.  Tillinghast,  4  R.  I. 
284. 

See  also  the  title  Infants,  10  Encyc.  of  Pl. 
and  Pr.  719. 

The  guardian  ad  litem  of  infant  heirs  cannot 
consent  to  a  sale  of  real  property  on  account 
of  the  deficiency  of  assets  of  the  infants'  tes- 
tator, without  proof  of  the  creditor's  claim 
against  the  estate.  Daingerficld  v.  Smith,  83 
Va.  81. 

3.  Answer    Not    Evidence  Against  Infant.  — 

Wrottesley  v.  Bendish,  3  P.  Wms.  235;  John- 
son v.  McCabe,  42  Miss.  255;  Mills  v.  Dennis, 
3  Johns.  Ch.  (N.  Y.)  367;  Wright  v.  Miller.  I 
Sandf.  Ch.  (N.  Y.)  103;  Bulkley  v.  Van  Wyck, 
5  Pai^e  (N.  Y.)  536;  Alexandria  Bank  v.  Pat- 
ton.  1  Rob.  (Va.)  535;  Fowler  v.  Lewis,  36  W. 
Va.  128;  t  Daniell's  Ch.  PI.  and  Pr.  (6th  Am. 
ed.)  169. 

The  declaration  of  a  guardian  is  not  cvi- 
dencc  against  his  ward.  Cowling  v.  Ely,  2 
Siark.  366,  3  E.  C.  L.  447. 

See  also  the  title  Answkrs  in  Equity  PLEAD- 
ING, 1  Encyc.  of  Pl.  and  Pr.  955,  also  in  the 
same  work  the  title  Infants,  vol.  10,  p.  723. 


4.  Crain  v.  Parker,  1  Ind.  374;  Hough  v. 
Canby,  8  Blackf.  (Ind.)  301.  See  also  the  last 
note  but  one  supra,  and  the  title  Infants,  10 
Encyc.  of  Pl.  and  Pr.  721.  But  see  English 
v.  Savage,  5  Oregon  518;  Kromer  v.  Friday, 
10  Wash. "62 1. 

5.  Ashford  v.  Patton,  70  Ala.  479.  And  see 
the  last  note  to  the  next  paragraph  of  text 
infra. 

6.  Guardian   Cannot  Consent  to   Judgment  ■ — 

United  States.  —  Walton  v.  Coulson,  1  McLean 
(U.  S.)  120;  U.  S.  Bank  v.  Ritchie,  8  Pet.  (U. 
S.)  128. 

Florida.  —  Brasswell  v.  Downs,  11  Fla.  62. 

Illinois.  —  Bennett  v.  Bradford,  132  111.  269; 
Gooch  v.  Green,  102  III.  507;  Allison  v.  Drake, 
145  111.  500;  Reddick  v.  State  Bank,  27  111. 
145;  Hitt  v.  Ormsbee,  12  111.  169;  Hamilton  i'. 
Gilman,  12  111.  260;  Tuttle  v.  Garrett,  16  111. 
354;  Greenough  v.  Taylor,  17  111.  602. 

Indiana.  —  Martin  v.  Starr,  7  Ind.  226. 

Louisiana.  —  Aiken  v.  Gatlin,  48  La.  Ann. 
877. 

Maine.  —  Tucker  v.  Bean,  65  Me.  352. 

Michigan.  —  Burt  v.  McBain,  29  Mich.  260; 
Wood  v.  Truax,  39  Mich.  628;  Claxton  v. 
Claxton,  56  Mich.  557;  Bearinger  v.  Pelton, 
78  Mich.  114. 

Mississippi. — Johnson  v.  McCabe,  42  Miss. 
255. 

New  York.  —  Litchfield  Burwell,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  341. 

7.  Judgments  Founded  on  Consent  Erroneous.  — • 

San  Fernando  Farm  Homestead  Assoc.  v.  Por- 
ter, 58  Cal.  81;  Porter  v.  Robinson,  3  A.  K. 
Marsh.  (Ky.)  253,  13  Am.  Dec.  153;  Bloom  v. 
Burdick,  1  Hill  (M.  Y.)  143;  White  v.  Albert- 
son,  3  Dev.  L.  (14  N.  Car.)  241,  22  Am.  Dec. 
719;  Hollis  v.  Dashiell,  52  Tex.  187;  Guntcr 
v.  Fox,  51  Tex.  383;  Barber  v.  Graves,  18  Vt. 
290. 

8.  Beneficial  Decree  May  Be  Pronounced  by 
Consent. —  Pulliam  v.  Pulliam,  4  Dana  (Ky.) 
123;  Allen  v.  McCullough,  2  Hcisk.  (Tenn.) 
174,  5  Am.  Rep.  27. 

A  consent  decree  will  not  be  set  aside  where 
it  appears  that  it  was  beneficial  to  the  infants. 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed.  Rep. 
854;  Morriss  ;•.  Virginia  Ins.  Co.,  85  Va.  588. 

9.  Reference  to  Determine  Beneficial  Course.  — 
Dow  v.  Jewell,  21  N.  H.  470:  Milly  v.  Har- 
rison, 7  Coldw,  (Tenn.)  191. 
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infant  by  consent  is  binding  upon  him  except  in  a  case  of  fraud  or  collusion.1 
3.  Liability  to  Ward  for  Damage  Occasioned  by  Fraud  or  Negligence.  —  There 
are  a  number  of  dicta  to  the  effect  that  a  guardian  ad  litem  is  responsible  in 
damages  to  his  ward  when  he  has  been  guilty  of  fraudulent  or  negligent  acts 
of  commission  or  of  omission  in  the  cause  he  has  been  appointed  to  defend, 
by  which  the  financial  interests  of  his  ward  are  made  to  suffer,8  and  there  can 
be  no  doubt  of  the  truth  of  the  proposition,  though  adjudications  enforcing 
the  liability  directly  are  wanting.3 

States  Requiring  Bond  of  Guardians  ad  Litem  —  Partition  Proceedings.  —  It  is  the  prac- 
tice in  several  states,  at  least  when  the  action  in  which  the  guardian  ad  litem 
represents  the  defendant  is  one  for  the  partition  of  real  estate,  to  require  him 
to  execute  a  bond,  that  the  effect  of  any  bad  faith  or  negligence  of  which  he 
may  be  guilty  may,  so  far  as  his  wards  are  concerned,  be  the  more  effectually 
provided  against.4 

V.  Compensation.  —  A  guardian  ad  litem  is  entitled  to  a  reasonable  com- 
pensation for  his  services  in  the  cause.  The  amount  of  his  compensation  is 
fixed  by  the  court  appointing  him,  having  regard  to  the  character  of  the  liti- 
gation and  the  service  actually  rendered.  The  statutes  generally  provide 
that  the  amount  allowed  to  the  guardian  ad  litem  shall  be  taxed  as  costs  in 
the  suit  in  which  he  is  appointed.  Where  not  regulated  by  statute  these 
several  matters  are  governed  by  rules  of  court  and  the  practice  prevailing 
thereunder  in  the  several  states.5 


1.  Decrees  Against  Infant  Held   Binding.  — 

Wall  v.  Bushby,  I  Bro.  C.  C.  484;  Walsh  v. 
Walsh,  116  Mass.  377,  17  Am.  Rep.  162;  Dow 
v.  Jewell,  21  N.  H.  470;  Savage  v.  McCorkle, 
17  Oregon  48.  See  also  Brooke  v.  Mostyn,  33 
Beav.  457,  2  De  G.  J.  &  S.  373,  L.  R.  4  H.  L. 
304- 

Under  the  statutes  of  Oregon  "  a  guardian 
ad  litem  has  full  power  to  bind  an  infant  de- 
fendant by  admissions,  even  to  the  confessions 
of  a  judgment."  Burnett,  J.,  in  English  v. 
Savage,  5  Oregon  518. 

"Although  the  court  does  not  usually, 
where  infants  are  concerned,  make  a  decree  by 
consent  without  an  inquiry  whether  it  is  for 
their  benefit,  yet  when  once  a  decree  has  been 
pronounced  without  that  previous  step,  it  is 
considered  as  of  the  same  authority  as  if  such 
an  inquiry  had  been  directed  and  a  certificate 
thereupon  made  that  it  would  be  for  their  ben- 
efit. *  *  *  An  infant  defendant  is  as  much 
bound  by  a  decree  in  equity  as  a  person  of  full 
age;  therefore,  if  there  be  an  absolute  decree 
made  against  a  defendant  who  is  under  age, 
he  will  not  be  permitted  to  dispute  it  unless 
upon  the  same  grounds  as  an  adult  might 
have  disputed  it;  such  as  fraud,  collusion,  or 
error."  1  Daniell's  Ch.  PL  and  Pr.  (6th  Am. 
ed.)  163. 

In  Mills  v.  Dennis,  3  Johns.  Ch.  (N.  Y.)  367, 
a  distinction  was  taken  between  a  decree  of 
strict  foreclosure  against  an  infant,  which  can 
be  valid  only  upon  proof,  and  a  decree  of  sale, 
which,  though  rendered  by  consent,  may. bind 
the  infant  absolutely,  and  it  was  shown  how 
in  the  English  chancery  the  practice  of  de- 
creeing a  sale  superseded  the  decreeing  a 
foreclosure  where  the  defendants  were  infants. 

A  decree  against  minors  may  be  attacked 
for  fraud,  and  such  an  attack  is  direct,  not 
collateral.    Kirby  v.  Kirby,  142  Ind.  419. 

2.  Liability  to  Ward  for  Damage  Occasioned  by 
Fraud  or  Negligence. —  Young  v.  Whitaker,  1 


A.  K.  Marsh.  (Ky.)  398;  Knickerbacker  v.  De- 
Freest,  2  Paige  (N.  Y.)  304;  Reed  v.  Reed,  46 
Hun  (N.  Y.)2I2;  Litchfield  v.  Burwell,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  341;  Tyton  v. 
Tyson,  94  Wis.  225. 

"  If  he  [a  guardian  ad  litem  for  a  defendant] 
misbehaves  himself,  an  action  of  deceit  lies 
against  him."  Bac.  Abr.,  tit.  Infancy  and 
Age,  K  2. 

3.  The  liability  of  a  guardian  is  similar  to 
that  of  an  agent  or  attorney.  See  the  titles 
Agency,  vol.  1,  p.  1058  et  sea;  Attorney  and 
Client,  vol.  3,  p.  379  et  seq. 

4.  States  Requiring  Bonds  of  Guardians  ad 
Litem  —  Partition  Proceedings. —  Kennedy  v. 
Arthur,  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N. 
Y.)  390;  Walter  v.  De  Graaf,  (N.  Y.  Super.  Ct. 
Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  407;  Minor 
v.  Betts,  7  Paige  (N.  Y.)  596;  Fisher  v.  Lyon, 
34  Hun  (N.  Y.)  183;  Hamilton  v.  Flume,  2 
Tex.  Unrep.  Cas.  694.  It  will  be  observed 
that  the  states  from  which  these  cases  are  cited 
are  two  in  which  the  general  guardian  of  the 
ward  is  the  proper  person  to  act  for  infant  de- 
fendants.   See  supra,  this  title,  Appointment. 

5.  See  the  title  Infants,  10  Encyc.  of  Pl. 
AND  Pr.  683  et  seq. 

The  Court  May  Make  the  Guardian's  Compensa- 
tion a  Lien  on  the  Property  Protected.  —  Wil  bur 
v.  Wilbur,  138  111.  446;  Weed  v.  Paine,  31 
Hun  (N.  Y.)  10;  Kerbaugh  v.  Vance,  5  Lea 
(Tenn.)  113;  Persons  v.  Young,  7  Lea  (Tenn.) 
293;  Tyson  v.  Richardson,  (Wis.  1899)  79  N. 
W.  Rep.  439.  See  also  Sheahan  v.  Wayne 
Circuit  Judge,  42  Mich.  69.  Compare  Walton 
v.  Yore,  58  Mo.  App.  562. 

Where  There  Is  No  Fund  Belonging  to  the  In- 
fant under  the  control  of  the  court,  it  has  been 
held  that  the  allowance  to  the  guardian 
ad  litem  must  be  limited  to  the  taxable  costs. 
Carter  v.  Montgomery,  2  Tenn.  Ch.  458.  See 
the  title  Infants,  10  Encyc.  of  Pl.  and  Pr. 
684. 
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Eight  to  Prosecute  Appeal. 


VI.  Termination  of  Office  —  1.  In  General.  —  When  a  guardian  ad  litem  is 
appointed,  his  authority  continues,  unless  he  is  sooner  removed  by  the  court, 
until  the  rendition  of  the  final  judgment  or  decree  in  the  cause,1  or  until  a 
dismissal  of  the  action, 2  unless  he  represents  an  infant  and  his  authority  is 
sooner  terminated  by  the  arrival  of  the  infant  at  the  age  of  majority.3 

2.  Right  to  Prosecute  Appeal.  —  The  guardian  ad  litem  does  not  become 
functus  officio  on  the  rendition  of  a  judgment  in  the  trial  court,  but  he  may, 
where  he  thinks  it  to  be  to  the  interest  of  the  defendant,  take  an  appeal 
therefrom,  and  his  duties  and  office  continue  until  the  final  determination  of 
the  cause  thereafter. 1 


1.  Authority  Continues  until  Final  Judgment  in 
Cause.  —  Matter  of  Stewart,  23  N.  Y.  App.  Div. 
17;  Davis  v.  Gist,  Dudley  Eq.  (S.  Car.)  1; 
Tyson  v.  Tyson,  94  Wis.  225;  Jones  v.  Rob- 
erts, 96  Wis.  427. 

2.  Authority  Terminates  by  Dismissal  of  Action. 
—  An  action  in  which  a  guardian  ad  litem  had 
been  appointed  was  dismissed.  Thereafter  he 
was  without  authority  to  make  an  application 
to  permit  the  plaintiff  to  sue  in  forma  pauperis 
in  another  action.  Rosso  v.  Second  Ave.  R. 
Co.,  13  N.  Y.  App.  Div.  375. 

3.  Expiration  of  Authority  of  Guardian  ad 
Litem  for  Infant  when  Ward  Attains  Majority.  — 
Lang  v.  Belloff,  53  N.  J.  Eq.  298. 
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4.  Authority  Continues  until  After  Decision  of 
Cause  on  Appeal.  —  Sprague  v.  Beamer,  45  111. 
App.  17;  Thomas  v.  Safe  Deposit,  etc.,  Co., 
73  Rid.  451;  Matter  of  Stewart,  23  N.  Y.  App. 
Div.  17;  Tyson  v.  Tyson,  94  Wis.  225;  Jones 
v.  Roberts,  96  Wis.  427;  Tyson  v.  Richardson, 
(Wis.  1899)  79  N.  W.  Rep.  439. 

A  guardian  ad  litem  is  appointed  for  all  the 
purposes  of  the  action,  including  an  appeal  if 
he  deems  such  advisable,  and  continues  until 
the  disability  ceases,  unless  he  is  sooner  dis- 
charged by  the  court.  Tyson  v.  Tyson,  94 
Wis.  225;  Jones  v.  Roberts.  96  Wis.  427:  Tyson 
v.  Richardson,  (Wis.  1899)  79  N.  W.  Rep. 
439- 
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(2)  Statutory  Modifications,  28. 
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(3)  Of  Statutory  Courts,  32. 

b.  Jurisdiction  of  Particular  Court,  33. 
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d.  Requisite  Procedure,  37. 
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(4)  Preference  of  Next  of  Kin,  39. 

(5)  Religiovs  Belief  of  Guardian,  40. 

(6)  Appointment  of  Corporations,  40. 

(7)  Appointment  of  Partnerships,  40. 

(8)  Appointment  of  Married  Women,  41. 

(9)  Appointment  of  Nonresidents,  41. 

(10)  Appointment  of  Executors  or  Administrators,  41. 
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(1)  I?i  General,  42. 
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a.  Rule  Stated,  47. 
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(1)  Of  Chancery,  47. 

(2)  Of  Probate  Courts,  48. 
*\  Mode  of  Removal,  48. 

</.  Cause  for  Removal,  48. 

( 1 )  General,  48. 

(2)  Removal  of  Guardian  s  Residence,  48. 

(3)  Unfitness  of  Guardian,  48. 

(4)  Malfeasance  in  Office,  49. 

(5)  Fraud  in  Procuring  Appointment,  50. 

V.  Powers  and  Duties  of  Guardian,  50. 

1.  As  to  Person,  50. 

a.  When  Guardianship  Extends  to  Person,  50. 

b.  Right  to  Custody  of  Ward,  51. 

c.  Right  to  Alter  Ward's  Domic il,  52. 

d.  Right  to  Consent  to  Marriage,  Adoption,  or  Enlistment,  53. 

2.  As  to  Estate,  53. 

a.  General  Nature  of  Guardian ' s  Interest,  53. 

b.  Guardian  s  Right  to  Possession,  54. 

(1)  In  General,  54. 

(2)  Right  to  Invest  Funds,  55. 

(3)  Right  to  Pay  Incumbrances,  55. 

c.  To  Collect  and  Settle  Choses  in  Action,  55. 

d.  To  Bring  and  Defend  Suits,  56. 

(1)  To  Bring  Suits,  56. 

(2)  To  Defend  Suits,  56. 

e.  To  Sell  Personal  Estate,  56. 
/.  To  Sell  Real  Estate,  57. 

( 1 )  Guardian  I  fas  No  Inherent  Power  to  Sell  Real  Estate, 

(2)  Pmver  by  Will  or  Deed,  58. 

(3)  Pmver  by  Special  legislative  Act,  58. 

(4)  Power  by  Order  of  Court,  58. 

(</)  ///  General,  58. 

(b)  What  Court  Has  Jurisdiction,  58. 
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{/)  Causes  Justifying  Sale,  58. 
(d)  What  Interest  May  Be  Sold,  59. 

(e)  Requisites  of  Valid  Sale,  Co. 
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{g)  Obligations  and  Rights  of  Purchaser,  64. 
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(3)  Estoppel  to  Deny  His  Appointment  or  His  Acts  There- 

under, 76. 

(4)  Obligations  of  Joint  Guardians,  77. 
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(b)  Of  One  Guardian  for  Several  Wards,  77. 

b.  To  Third  Persons,  77. 
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b.  Between  Ward's  Majority  and  Settlement,  86. 

c.  After  Majority  and  Settlement,  86. 
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(1)  Ward's  Right  to  Settle  Account,  87. 

(2)  Suspicion  Attaching  Thereto,  87. 

(3)  Confirmation  by  Long  Acquiescence,  88. 

b.  To  Succeeding  Guardian,  89. 

c.  To  Court,  89. 

(1)  What  Court  Has  jurisdiction,  89. 

(2)  Obligation  to  Account,  90. 

(3)  Who  May  Ask  for  Accounting,  90. 

(4)  Defenses  to  Demand  for  Account,  91. 

(a)  Statute  of  Limitations,  9 1 . 

(b)  Other  Defenses,  91. 

2.  Principles  on  Which  Accounting  Is  Had,  91. 

a.  Charges  Against  Guardian,  91. 

(1)  All  Property  Received,  91. 

(2)  Property  Which  He  Ought  to  Have  Received,  92. 

(<z)  Sums  Lost  by  His  Neglect,  92. 

(J>)  Sums  Due  from  Himself,  93. 

(^)  Funds  Held  by  Him  in  Other  Capacities,  94. 

(3)  Profits  on  Funds  Used  by  Guardian,  95. 

(4)  Lnterest  on  Funds,  95. 

(5)  Value  of  Ward's  Labor,  97. 
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(a)  Ln  General,  98. 

(b)  Expenses  of  Litigation  and  Counsel  Fees,  98. 

(2)  Support  and  Education  of  Ward,  99. 

\ci)  //;  General,  99. 

(b)  Limitation  to  Income,  100. 

(c)  When  Father  Is  Guardian,  102. 

aa.  General  Rule,  102. 

bb.  Exceptions  to  Rule,  102. 

cc.   Whether  Expenditures  Must  Be  Sanctioned 
by  Order  of  Court,  102. 

(d)  Allcnvance  of  Support  to  Mother,  103. 
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(b)  Applications  of  Rule,  107. 
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5.  Payment  of  Balance,  113. 

6.  Effect  of  Account  as  Res  Judicata,  114 

a.  As  to  Annual  Accounts,  114. 

b.  As  to  Final  Account,  115. 

7.  Opening  Account,  116. 

VIII.  Guardian's  Bonds,  116. 

1.  Their  Construction  and  Effect,  116. 

a.  Informalities  in  Bond,  116. 

b.  What  Constitutes  Breach,  117. 

What  Funds  Are  Covered  by  Bond,  117. 

d.  Additional  and  Substituted  Bonds,  118. 

e.  Joint  Bonds,  119. 

(1)  Of  Several  Guardians  for  Same  Ward,  119. 

(2)  One  Guardian  for  Several  Wards,  119. 

f.  Sale  Bonds,  120. 

2.  Suit  upon  Guardian 's  Bond,  120. 

a.  Cannot  Be  Maintained  in  Another  State,  120. 

b.  Settlement  of  Account  Must  Precede  Suit,  120. 
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d.  Burden  of  Proof  ,  121. 

e.  Measure  of  Damages,  121. 

f.  Defenses,  121. 

( 1 )  Statute  of  Limitations,  121. 

(2)  Waiver  or  Laches,  122. 

(3)  Ward's  Acts  During  Minority,  122. 

(4)  Default  of  Successor,  122. 

(5)  Release  of  Some  of  Sureties,  122. 

3.  Estoppel  by  Bond,  122. 

IX.  Guardian  de  Son  Tort,  123. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  GUARDIANS,  9  Encyclopedia  of 
Pleading  and  Practice,  886. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  EXECUTORS  AND  A  DMINIS  TRA  TORS, 
vol.  11,  p.  720;  FOREIGN  GUARDIANS,  vol.  13,  p.  965;  GUARDIAN 
AD  LITEM,  ante,  p.  2;  INFANTS  j  INVESTMENTS ;  INSANITY ; 
PARENT  AND  CHILD  ;  TRUSTS  AND  TRUSTEES. 

I.  Definitions  —  Guardian  —  Generally,  one  to  whom  the  law  intrusts  the 
care  of  the  person  or  property,  or  both,  of  another.1  More  specifically,  one 
to  whom  the  law  intrusts  the  care  of  the  person  or  property,  or  both,  of  an 
infant. 

Ward.  —  Generally,  one  whose  person  or  property,  or  both,  are  under  the 
control  of  a  guardian.  More  specifically,  a  minor  over  whose  person  or  prop- 
erty, or  both,  a  guardian  has  been  appointed  by  lawful  authority.  While  a 
father,  and  in  some  cases  a  mother,  is  guardian  by  nature  of  his  or  her  chil- 
dren during  their  minority,2  the  term  "  ward  "  is  not  usually  applied  to  such 
children  because  of  the  existence  of  natural  guardianship  alone. 

II.  Various  Kinds  of  Guardianship  —  1.  Guardianship  by  Common  Law.  — 
"  By  the  common  law  there  are  four  manner  of  guardians,  viz.,  guardian  in 
chivalry,    *    *    *    guardian  by  nature,  as  the  father  of  the  eldest  son, 


1.  Century  Diet.;  Civ.  Code  Cal.,  §  236.  Guardianship,    Their   Nature    and   Origin  — 

2.  See  infra,   this  title,   Modern   Forms  of     Guardianship  by  Nature. 
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*  *  *  guardian  in  socage,  *  *  *  and  guardian  per  cause  de  nurture; 
all  frequent  in  our  books."  1 

a.  Guardianship  in  Chivalry.  —  Guardianship  in  chivalry  was  one  of 
the  rights  of  the  feudal  lord.  If  a  tenant  by  knight  service  died,  leaving  an 
heir  male  under  the  age  of  twenty-one,  or  an  heir  female  under  the  age  of 
fourteen,  the  lord  had  the  custody  of  the  body  and  estate  of  the  heir,  and  the 
right  to  take  the  income  of  the  estate,  or  the  sum  to  be  realized  by  the  mar- 
riage of  the  ward,  for  his  own  benefit,  as  a  recompense  for  the  loss  of  the 
military  service  incident  to  the  tenure.2  This  differed  from  all  other  forms  of 
guardianship,  in  that  it  was  a  privilege  of  the  guardian  for  his  own  benefit, 
instead  of  a  trust  for  the  ward's  benefit.  It  was  abolished,  together  with  the 
whole  structure  of  military  tenures,  by  the  statute  12  Car.  II.,  c.  24. 3 

b.  Guardianship  in  Socage.  —  Guardianship  in  socage  was  incident  to 
tenure  in  socage,  as  guardianship  in  chivalry  was  to  tenure  by  knight  service. 
Whenever  an  infant  under  the  age  of  fourteen  years  inherited  an  estate  in 
socage,  his  nearest  relative  to  whom  the  estate  itself  could  not  descend  was 
guardian  of  the  land  until  the  infant  arrived  at  the  age  of  fourteen,  when  the 
trust  terminated.4  Since  tenure  in  socage  does  not  exist  in  the  United  States, 
this  species  of  guardianship  has  no  existence  there,5  except  in  a  modified 
form  in  Neiv  York.6 

c.  Guardianship  by  Nature.  —  The  father  was  guardian  by  nature  of 
the  person  of  his  heir  apparent  or  heiress  presumptive,  during  the  minority. 
This  guardianship  of  the  person  was  an  exception  to  the  powers  of  the  guard- 
ian in  chivalry,  so  long  as  the  father  lived.7 

d.  Guardianship  for  Nurture.  —  The  father,  and  after  his  death  the 
mother,  were  guardians  for  nurture  of  the  persons  of  all  their  children  up  to 
the  age  of  fourteen  years.8  The  last  two  species  of  guardianship  were  of  the 
person  only,  and  both  have  been  merged  in  the  modern  guardianship  by 
nature. 

2.  Guardianship  by  Local  Custom.  —  Guardianship  by  local  custom  existed 
in  London  and  in  Kent,  and  perhaps  in  other  places.  As  this  form  of  guard- 
ianship was  of  only  local  existence,  and  has  long  since  ceased  to  exist,  it  will 
not  be  necessary  to  examine  it  further.9 

1.  Co.  Litt.  88<5.  See  Lord  v.  Hough,  37  Cal.  by  descent.  Quadring  v.  Downs,  2  Mod.  176. 
657;  Kline  v.  Beebe,  6  Conn.  500;  Mauro  v.  If  a  female  guardian  in  socage  marries,  her 
Ritchie,  3  Cranch  (C.  C.)  147.  husband  takes  the  wardship  in  right  of  the 

2.  Guardianship  in  Chivalry.  —  Co.  Litt.  74*,  wife,  but  if  he  makes  a  lease  with  the  wife, 
§  103.  nevertheless  it  is  voidable  by  the  wife  after 

8,  2  Black.  Com.  77.  his  death.    Osborn  v.  Carden,  1  Plowd.  293. 

4.  Guardian  in  Socage.  —  Co.  Litt.  87^,  §  123;  The  guardian  in  socage  shall  not  take  any 

1  Black.  Com.  461 ;  2  Black.  Com.  88;  Egleton's  issues  or  profits  to  his  own  use,  but  only  to  the 

Case,  1  Roll.  Abr.  40;  Snook  v.  Sutton,  10  N.  use  and  profit  of  the  ward.    Co.  Litt.  87^. 

J.  L.  133.  5.  See  Kline  v.  Beebe,  6  Conn.  500;  Kinney 

The  guardian  in  socage  has  the  legal  pos-  7.  Harrett,  46  Mich.  87;  Mauro  v.  Ritchie,  3 

session  of  his  ward's  lands,  may  bring  tres-  Cranch  (C.  C.)  147. 

pass  or  ejectment  in  his  own  name  and  lease  6.  See  infra,  this  title,  Modern  Forms  of 

them  till  the  ward  is  fourteen,  and  is  to  be  re-  Guardianship,  Their  ATa/ure  and  Origin —  New 

garded  as  the  owner  and  occupier.    Rex  v.  York  Guardianship  in  Socage. 

Sutlon,  3  Ad.  &  El.  597,  30  E.  C.  L.  168.    He  7.  Century  Diet.;  Hargrave's  note  66  to  Co. 

is  dominus  pro  tempore,  and  has  an  interest  in  Litt.  88^;  Combs  v.  Jackson,  2  Wend.  (N.  Y.) 

the  land,  and  may  let  it  for  years,  and  avow  in  153,  19  Am.  Dec.  568. 

his  own  name  and  right.    Shopland      Ryoler.  8.  Guardian   for    Nurture. —  Century  Diet.; 

Cro.  Jac.  55,  98;  Rex  v.  Oakley,  10  East  491;  Ratcliffe's  Case,  3  Coke  37<j;  Lord  v.  Hough, 

Brisden  v.  Hussey,  2  Roll.  Abr.  41.    He  may  37  Cal.  657;  Kline  v.   Beebe,  6  Conn.  500; 

grant  a  copyhold,  ear  it  fuit  dominus  pro  tern-  In  re  Moore,  11  Ir.  C.  L.  1. 

pore.    2  Roll.  Abr.  41,  c.  10.  9.  Guardian  by  Local  Custom.  —  Century  Diet. ; 

Guardians  in  chivalry  and  in  socage  shall  Co.  Litt.  88(5;  2  Black.  Com.  462;  Mauro  v. 

have  an  action  of  ravishment  of  the  ward.    2  Ritchie,  3  Cranch  (C.  C.)  147. 

Roll.  Abr.  42.  A  custom  for  the  lord  of  the  manor  to  ap- 

Guardianship  in  socage  cannot  exist  where  point  will  prevail  over  the  right  of  the  mother 

there  is  no  descent,  as  if  the  grant  was  to  one  to  be  guardian  in  socage.    Wade  v.  Maker,  1 

in  tail,  so  that  his  title  is  by  purchase  and  not  Ld.  Raym.  131. 
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3.  Testamentary  Guardianship.  —  The  Act  12  Car.  II.,  c.  24,  which  abol- 
ished guardianship  in  chivalry,  provided  a  substitute,  and  also  supplied  the 
need  which  was  caused  by  the  termination  of  guardianship  for  nurture  at  the 
early  age  of  fourteen  years,  by  the  provision  that  a  father,  by  deed  executed 
in  his  lifetime,  or  by  his  last  will  and  testament  in  writing,  in  the  presence 
of  two  or  more  credible  witnesses,  might  dispose  of  the  custody  and  tuition  of 
his  child  or  children,  either  born  or  unborn,  for  and  during  such  time  as  they 
should  remain  under  twenty-one  years  of  age,  to  any  persons  other  than 
Popish  recusants.1  This  species  of  guardianship  is  still  in  force  in  England, 
and  generally  in  the  United  States,  and  will  be  fully  considered  hereafter.* 

4.  Guardianship  by  Judicial  Appointment.  —  By  far  the  most  important  class 
of  guardianships  is  that  comprising  guardianships  created  by  the  appointment 
of  some  judicial  tribunal,  authorized  by  law  to  make  such  appointment. 
These  are  of  three  kinds: 

a.  Guardianship  over  Minors.  —  Guardianships  over  minors  constitute 
the  great  body  of  modern  guardianships,  and  the  remainder  of  this  article  is 
chiefly  devoted  to  their  consideration. 

b.  Guardianship  over  Insane  and  Incompetent  Persons.  —  In 
England  and  the  United  States  provision  has  been  made  by  the  statutes  for 
the  appointment  of  persons  to  care  for  the  property  and  the  persons  of  insane 
persons,  and  of  those  of  insufficient  capacity  safely  or  prudently  to  care  for 
themselves.  Those  so  appointed  are  called  guardians  in  some  jurisdictions, 
in  others  conservators,  committees,  or  trustees.  These  quasi  guardianships 
are  not  within  the  scope  of  this  article.3 

c.  Guardianship  ad  Litem.  —  All  courts  before  which  actions  against 
minors  are  pending  have  power  to  appoint  guardians  ad  litem,  to  protect  such 
infants  in  their  defense,  or,  in  some  cases,  to  prosecute  actions  in  behalf  of 
infants.    This  class  of  guardianships,  also,  is  without  the  scope  of  this  article.4 

III.  Modern  Forms  of  Guardianship,  Their  Nature  and  Origin  — 
1.  Guardianship  by  Nature  —  a.  In  Whom  Vested  —  (1)  In  Father. —  By  the 
Common  Law,  as  a  general  rule,  the  father,  if  he  is  not  unfit,  is  recognized  as  the 
natural  guardian  of  his  legitimate  children,  during  their  minority,  and  is 
entitled  to  their  custody  and  control,  and  this  right  has  received  statutory 
recognition  in  most  of  the  United  States* 

1.  Testamentary  Guardian.  —  Stat.  12  Car.  II.,  Illinois.  —  Perry  v.  Carmichael,  95  111.  519; 
c.  24;  2  Black.  Com.  462.  Bedford  v.  Bedford,  136  111.  354. 

2.  See  infra,  this  title,  Modern  Forms  of  Iowa.  —  Shanks  v.  Seamonds,  24  Iowa  131, 
Guardianship,  Their  Nature  and  Origin —  Tes-  92  Am.  Dec.  465. 

tamentary  Guardianship.  Kentucky.  —  McKee  v.  Hann,  9  Dana  (Ky.) 

3.  See  the  title  Insanity.  526. 

4.  See  the  title  Guardian  ad  Litem,  Louisiana.  —  Matter  of  Upton,  16  La.  Ann. 
ante,  p.  2.  175;  Way  v.  Levy,  41  La.  Ann.  447;  Dauterive 

5.  Guardian  by  Nature  —  General  Rule  —  Eng-  v.  Shaw,  47  La.  Ann.  882. 

land. — Rex  v.  De  Manneville,  5   East  221;  Massachusetts.  —  May  v.  Calder,  2  Mass.  55 ; 

Reg.  v.  Smith,  16  Eng.  L.  &  Eq.  221;  Rex  v.  Miles  v.  Boyden,  3  Pick.  (Mass.)  213. 

Thorp,  5  Mod.  221.  Missouri.  —  McCarty  v.  Rountree,  19  Mo. 

United  States.  —  Mauro  v.  Ritchie,  3  Cranch  345;  Temple  -v.  Price,  24  Mo.  288;  Spillane  v. 

(C.  C.)  147.  Missouri  Pac.  R.  Co.,  111  Mo.  555;  Sherwood 

Alabama.  —  Isaacs  v.  Boyd,  5  Port.  (Ala.)  v.  Neal,  41  Mo.  App.  416. 

388;  Huie  v.  Ni*on,  6  Port.  (Ala.)  77;  Hall  v.  New  Jersey.  — State  v.  Baldwin,  5  N.  J.  Eq. 

Lay,  2  Ala.  529;  Wood  v.  Wood,  3  Ala.  756;  454,  45  Am.  Dec.  399. 

Lang  v.  Pettus,  11  Ala.  37;  Nelson  v.  Goree,  New  York.  —  People  v.  Mercein,  3  Hill  (N. 

34  Ala.  565.  Y.)  399,  38  Am.  Dec.  644;  Genet  v.  Tallmadge, 

Arkansas.  —  Bowles  v.  Dixon,  32  Ark.  92.  1  Johns.  Ch.  (N.  Y.)  3;  Williams  v.  Storrs,  6 

California.  —  Matter  of  Vance,  92  Cal.  195.  Johns.  Ch.  (N.  Y.)  353,  10  Am.  Dec.  340;  Sav- 

Connecticut.  —  Burk  v.  Phips,  1  Root  (Conn.)  age  v.  Olmstead,  2  Redf.  (N.  Y.)  478;  Combs 

487;   Kline  v.  Beebe,  6  Conn.  500;  Selden's  v.  JacVson,  2  Wend.  (N.  Y.)  153,  19  Am.  Dec. 

Appeal,  31  Conn.  548;  Johnsons.  Terry,  34  568,  affirming  7  Cow.  (N.  Y.)  36;  Fonda  v.  Van 

Conn.  259.  Home,  15  Wend.  (N.  Y.)  631,  30  Am.  Dec.  77. 

Georgia.  —  Taylor  v.  Jeter,  33  Ga.  195,  81  Tennessee.  —  Haynie   v.    Hall,    5  Humph. 

Am.  Dec.  202.  (Tenn.)  290,  42  Am.  Dec.  427. 
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(2)  In  Mother.  —  Upon  the  death  of  the  father,  or  upon  his  being 
adjudged  unfit,  the  guardianship  passes  to  the  mother.1  And  according  to 
some  authorities  the  mother's  title  is  paramount  where  the  child  is  in  tender 
infancy.2 

(3)  Father  and  Mother  Joint  Guardians  —  Statutes.  —  By  statute  in  several 
states  the  parents  are  declared  to  be  the  natural  guardians  of  their  minor 


Texas.  —  Byrne  v.  Love,  14  Tex.  87. 
West  Virginia.  —  Rust  v.  Vanvacter,  9  W. 
Va.  600. 

Father  Cannot  Transfer  Custody  of  Infant.  — 

The  right  which  the  father  has  to  the  custody 
of  his  minor  children  cannot,  at  common  law, 
be  alienated  by  him  to  their  mother;  and  a 
separation  agreement  by  which  she  is  to  retain 
a  child  to  a  given  time  will  be  no  bar  to  a 
habeas  corpus  by  him  for  the  child.  People  v. 
Mercein,  3  Hill  (M.  Y.)  399,  38  Am.  Dec.  644. 
See  also  Johnson  v.  Terry,  34  Conn.  259. 

Still  less  can  the  father  transfer  the  custody 
to  an  uncle,  Reg.  v.  Smith,  16  Eng.  L.  &  Eq. 
221;  or  to  a  stranger,  State  v.  Baldwin,  5  N.  J. 
Eq.  454,  45  Am.  Dec.  399;.  Byrne  v.  Love,  14 
Tex.  87. 

The  father  as  natural  tutor  cannot  relieve 
himself  of  obligation  by  refusing  the  tutorship, 
and  omitting  to  take  the  oath.  Way  v.  Levy, 
41  La-.  Ann.  447. 

For  the  general  rights  and  duties  between 
father  and  child,  see  the  title  Parent  and 
Child. 

1.  When  Natural  Guardianship  Passes  to  Mother 

—  England.  —  Mellish  v.  De  Costa,  2  Atk.  14; 
Reg.  v.  Clarke,  7  El.  &  Bl.  186,  90  E.  C.  L. 
186;  Villareal  v.  Mellish,  2  Swanst.  533. 

Alabama.  —  Capal  v.  M'Millan,  8  Port. 
(Ala.)  198;  Striplin  v.  Ware,  36  Ala.  87. 

California.  —  Lord  v.  Hough,  37  CaL  657 
(based  on  statute). 

Connecticut.  —  Fields  v.  Law,  2  Root  (Conn.) 
320;  Matthewson  v.  Perry,  37  Conn.  435,  9 
Am.  Rep.  339.  But  see  Kline  v.  Beebe,  6 
Conn.  500;  Macready  v.  Wilcox,  33  Conn.  321. 

Georgia.  —  Perkins  v.  Dyer,  6  Ga.  401; 
Southwestern  R.  Co.  v.  Chapman.  46  Ga.  557; 
Beard  v.  Dean,  64  Ga.  258;  Hood  v.  Perry,  73 
Ga.  322. 

Illinois.  —  Pittsburg,  etc.,  R.  Co.  v.  Haley, 
170  III.  610. 

Iowa.  —  Cain  v.  Devitt,  8  Iowa  116;  Jones  v. 
Jones,  46  Iowa  466. 

Louisiana.  —  Berluchaux  v.  Berluchaux,  7 
La.  545. 

Maryland.  —  Jarrett  v.  State,  5  Gill  &  J. 
(Md.)  27;  Lefever  v.  Lefever,  6  Md.  472. 

Missouri.  —  De  Jarnctt  v.  Harper,  45  Mo. 
App.  415- 

New  Hampshire.  —  Hammond  v.  Corbett,  50 
N.  H.  501,  9  Am.  Rep.  288. 

New  Jersey.  —  Albert  v.  Perry,  14  N.  J.  Eq. 
540;  State  v.  Clover,  16  N.  J.  L.  419. 

New  York.  —  People  v.  Wilcox,  22  Barb.  (N. 
Y.)  184;  People  v.  Boice,  39  Barb.  (N.  Y.)  307. 

Textn.  — Cook  v.  Bybec,  24  Tex.  278. 

Remarriage  of  Mother.  —  In  some  jurisdic- 
tions it  has  been  held  that  if  the  mother  re- 
marries she  loses  her  right  to  the  guardianship. 
Com.  v.  Hamilton,  6  Mass.  273;  Worcester  v. 
Marchant,  14  Pick.  (Mass.)  510;  State  v.  Scott, 
30  N.  II.  274;  Spears  v.  Snell,  74  N.  Car.  210. 
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In  some  states  this  rule  has  been  enforced 
by  statute.  See  Rev.  Stat.  Me.  (1883),  c.  67, 
§  3;  Stat.  Wis.  (1898),  §  3964. 

For  the  peculiar  provisions  of  the  Louisiana 
statutes  upon  this  subject,  see  Rev.  Civ.  Code 
La.  (1900),  arts.  254,  255. 

Abandonment  by  Father.  —  A  father,  by 
abandoning  his  child,  and  ceasing  to  support 
it,  loses  his  right  to  custody,  and  the  natural 
guardianship  devolves  on  the  mother.  People 
v.  Dewey,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N. 
Y.)  267. 

Mother    Cannot  Assign    Her    Right.  —  The 

mother  cannot  assign  or  transfer  her  guardian- 
ship, and  any  agreement  by  her  for  the  re- 
linquishment of  its  custody  toothers  will  be  un- 
availing. Villareal  v.  Mellish,  2  Swanst.  533; 
Albert  v.  Perry,  14  N.  J.  Eq.  540;  Cook  v.  By- 
bee,  24  Tex.  278.  Still  more  is  this  true  of  a 
mere  consent  to  the  child's  going  to  live  with 
another  until  majority.  State  v.  Clover,  16 
N.  J.  L.  419. 

Superior  Right  of  Testamentary  Guardian.  — 
The  right  of  a  testamentary  guardian  ap- 
pointed by  the  father  to  the  custody  of  the 
child  is  superior  to  that  of  the  surviving 
mother.  Talbot  v.  Shrewsbury,  4  Myl.  &  C. 
673;  Macready  v.  Wilcox,  33  Conn.  321;  Slack 
v.  Perrine,  (D.  C.)  23  Wash.  L.  Rep.  853;  Mat- 
ter of  Van  Houten,  3  N.  J.  Eq.  220,  29  Am. 
Dec.  707;  Com.  v.  Hamilton,  1  Pittsb.  (Pa.) 
412.  Contra,  Lord  v.  Hough,  37  Cal.  657 
(under  statute);  Fields  v.  Law,  2  Root  (Conn.) 
320;  People  v.  Boice,  39  Barb.  (N.  Y.)  307 
(under  statute);  McKinney  v.  Noble,  37  Tex. 
731- 

A  Divorce  Judgment  Awarding  Custody  to  One. 
Parent  constitutes  that  parent  the  natural 
guardian  of  the  child.  Jordan  v.  Jordan,  4 
Tex.  Civ.  App.  559. 

2.  Children  of  Tender  Years.  —  Com.  v.  Smith, 
1  Brews.  (Pa.)  547;  Com.  v.  Hart,  14  Phila. 
(Pa.)  352,  37  Leg.  Int.  (Pa.)  72;  State  v  Kirk- 
patrick,  54  Iowa  375;  Paine  v.  Paine,  4 
Humph.  (Tenn.)  523. 

By  the  New  Jersey  Act  of  i860,  the  custody 
of  children  within  the  age  of  seven  years  is 
transferred  from  the  father'  to  the  mother. 
See  Bennct  v.  Bennet,  13  N.  J.  Eq.  114;  State 
v.  Baird,  18  N.  J.  Eq.  194.  And  there  are 
statutes  of  similar  import  in  other  jurisdic- 
tions.   See  the  local  statutes. 

In  Pennsylvania  the  rule  of  the  common  law 
has  never  been  rigidly  adhered  to,  but 'a  more 
liberal  application  has  been  given  to  the 
principle  of  the  controlling  power  of  the  state, 
as  parens  patrict,  and  it  has  been  held  that  in 
a  dispute  between  the  father  and  the  mother, 
the  court  will  make  such  disposition  of  a  minor 
child  as  the  circumstances  of  the  case  demand, 
having  always  in  consideration  as  its  guiding 
principle  the  welfare  of  the  infant.  If  the 
mother  is  worthy,  her  custody  is  preferred 
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Children,  with  equal  powers,  rights,  and  duties  in  regard  to  them.1 

(4)  In  Grandparents.  —  Though  several  eminent  authorities  lay  down  the 
rule  that  only  the  father  or  the  mother  of  an  infant  can  be  its  guardian  by 
nature,*  there  are  several  which  support  the  doctrine  that  after  the  death  of 
both  parents  the  grandfather  or  grandmother,  when  next  of  kin,  is  the 
guardian  by  nature.3 

(5)  Natural  Guardianship  over  Bastards.  — In  England  there  has  been  con- 
siderable conflict  of  authority  upon  the  question  whether,  in  the  case  of  ille- 
gitimate children,  the  mother  is  the  natural  guardian,  and  as  such  entitled  to 
their  custody.  But  it  now  seems  to  be  well  settled  that  though  the  mother 
has  not  the  same  legal  rights  to  the  guardianship  and  custody  of  her  illegiti- 
mate child  that  the  father  has  to  that  of  a  legitimate  child,  yet  the  court  in 
granting  the  custody  of  an  illegitimate  child  will  primarily  consider  the 
wishes,  of  the  mother,  provided  the  fulfilment  of  her  desires  in  the  matter  will 
not  be  detrimental  to  the  welfare  of  the  child.4 

in  the  United  states  it  has  been  generally  held  that  the  mother  is  the  natural 
guardian  of  her  illegitimate  children.5 

Putative  Father  Entitled  to  Custody  as  Against  All  but  Mother.  —  The  putative  father 
of  an  illegitimate  child,  if  a  fit  person,  is  entitled  to  its  custody  as  against  all 
but  the  mother.6  Therefore  it  has  been  held  that  after  the  death  of  the 
mother  he  is  entitled  to  the  custody  as  against  a  person  claiming  to  have  been 


during  the  years  in  which  the  health  and 
proper  care  of  the  child  require  her  oversight. 
See  the  cases  from  this  jurisdiction,  supra, 
this  note. 

1.  Statute  —  Joint  Guardianship  of  Parents.  — 

See,  for  example,  Rev.  Stat.  N.  Y.  (9th  ed., 
1896),  p.  1896,  §  1 ;  Code  Iowa  (1897),  §3192; 
Gen.  Stat.  Kan.  (1897),  c.  108,  §1;  Comp.  Stat. 
Neb.  (1899),  §  3217.  And  see  State  v.  Kirk- 
patrick,  54.  Iowa  373;  State  v.  Jones,  16  Kan. 
608. 

2.  1  Black.  Com.  461;  2  Kent's  Com.  219; 
Schouler  on  Domestic  Relations  (3d  ed.),  §  285 ; 
Woerner  on  Am.  Law  of  Guardianship,  §  19. 

3.  Grandparents  — When  Next  of  Kin.  —  Har- 
grave's  note  66  to  Co.  Litt.  88<£,-  Reeve  on 
Domestic  Relations  315 ;  Lamar  v.  Micou,  114 
U.  S.  218;  Matter  of  Benton,  92  Iowa  202,  54 
Am.  St.  Rep.  546. 

4.  Guardianship  over  Bastards  —  English  Rule. 
—  Barnardo  v.  McHugh,  (1891)  A.  C.  388,  65 
L.  T.  N.  S.  423,  40  W.  R.  97,  55  J.  P.  628;  Reg.  v. 
Nash,  10  Q.  B.  D.  454,  52  L.  J.  Q.  B.  442,  48 
L.  T.  N.  S.  447,  31  W.  R.  420;  In  re  Ullee,  54 
L.  T.  N.  S.  286.  See  also  Strange  ways  v.  Rob- 
inson, 4  Taunt.  498. 

Where  Child  is  in  Custody  of  Father.  —  It  has 
been  said  that  where  the  putative  father  of  an 
illegitimate  child  has  its  custody,  fairly  and 
peaceably,  the  court  will  not  take  it  away  from 
him  and  give  ^t  to  the  mother.  Lord  Kenyon, 
C.  J.,  in  Rex  v.  Moseley,  5  East  224,  note  a. 
See  also  the  opinion  of  Lord  Ellenborough,  in 
Rex  v.  Hopkins,  7  East  579.  And  see  In  re 
Lloyd,  3  M.  &  G.  547,  42  E.  C.  L.  288;  Bar- 
nardo v.  McHugh,  (1891)  A.  C.  388.  But  see 
Ex  p.  Knee.  1  B.  &  P.  N.  R.  148. 

But  where  the  father  has  obtained  posses- 
sion of  the  child  by  force  or  fraud,  the  court 
will  interfere  to  put  matters  in  the  same  situ- 
ation as  before.  Lord  Kenyon,  C.  J.,  in  Rex 
v.  Moseley,  5  East  224,  note  a;  Rex  v.  Soper, 
5  T.  R.  278;  Rex  v.  Hopkins,  7  East  579; 
Barnardo  v.  McHugh,  (1891)  A.  C.  388. 

Where  a  Child  Is  Old  Enough  to  Exercise  a  Dis- 
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cretion  the  court  will  allow  it  to  choose  for 
itself,  and  will  not  permit  the  mother  to  take 
it  by  force  against  its  will.  In  re  Lloyd,  3  M. 
&  G.  547,  42  E.  C.  L.  288. 

6.  American  Rule  —  Georgia.  —  Adams  v.  Mc- 
Kay, 36  Ga.  440. 

Indiana.  —  Dalton  v.  State,  6  Blackf.  (Ind.) 
357- 

Massachusetts.  —  Wright  v.  Wright,  2  Mass. 
109. 

New  Hampshire.  —  Hudson  v.  Hills,  8  N.  H. 
417. 

New  Jersey.  —  Friesner  v.  Symonds,  46  N.  J. 
Eq.  521. 

New  York.  —  People  v.  Kling,  6  Barb.  (N. 
Y.)  366;  Robalina  v.  Armstrong,  15  Barb.  (N. 
Y.)  247;  People  v.  Mitchell,  44  Barb.  (N.  Y.) 
245;  Matter  of  Doyle,  Clarke  (N.  Y.)  154; 
People  v.  Landl,  2  Johns.  (N.  Y.)  375;  Carpen- 
ter v.  Whitman,  15  Johns.  (N.  Y.)  208. 

Oregon.  —  Nine  v.  Starr,  8  Oregon  49. 

Pennsylvania.  —  Com.  v.  Fee,  6  S.  &  R.  (Pa.) 
255- 

Under  the  Louisiana  Code  the  father  of  an 
illegitimate  child  could  not  compel  the  mother 
to  surrender  it  into  his  custody.  Acosta  v. 
Robin,  7  Mart.  N.  S.  (La.)  387. 

In  Texas  it  has  been  held  that  after  a  bastard 
attains  the  age  of  seven  years,  the  father  has 
an  equal  right  to  the  guardianship  with  the 
mother.    Byrne  v.  Love,  14  Tex.  87. 

A  Contract  between  the  superintendents  of 
the  poor  and  the  putative  father  of  a  bastard, 
by  which  the  mother  is  required  to  give  up  the 
control  to  the  putative  father,  in  consideration 
of  his  supporting  the  child,  is  invalid,  and  no 
bar  to  the  mother's  right.  People  v.  Mitchell, 
44  Barb.  (N.  Y.)  245. 

6.  Right  of  Custody  in  Father  as  Against  All 
but  Mother.  —  Com.  v.  Anderson,  1  Ashm.  (Pa.) 
55;  Pote's  Appeal,  106  Pa.  St.  574,  51  Am. 
Rep.  540;  Moritz  v.  Garnhart,  7  Watts  (Pa.) 
302,  32  Am.  Dec.  762;  Barela  v.  Roberts,  34 
Tex.  554;  Burwell's  Case,  1  Vent.  48;  Sher- 
man's Case,  1  Vent.  210. 
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appointed  guardian  by  the  mother  1  or  as  against  the  maternal  relatives.8 

b.  Controlled  by  Courts.  —  The  right  of  the  natural  guardian  to  the 
custody  and  control  of  the  ward  is  always  subject  to  control  by  the  courts, 
and  he  will  be  removed  from  guardianship,  or  refused  the  custody  of  the 
child  in  habeas  corpus  3  or  other  proceedings  to  determine  the  right  of  cus- 
tody, for  such  unfitness  or  misconduct  as  imperils  the  child's  welfare,  which 
is  always  the  supreme  consideration,  and  prevails  over  any  legal  right  of  the 
guardian.4 


1.  In  re  Kerr,  24  L.  R.  Ir.  59.  See  also  Ord 
v.  Blackett,  9  Mod.  116. 

2.  Com.  v.  Anderson,  1  Ashm.  (Pa.)  55; 
Pote's  Appsal,  106  Pa.  St.  574,  51  Am.  Rep. 
540;  Barela  v.  Roberts,  34  Tex.  554. 

In  Alabama  it  has  been  held  that  the  father 
of  a  bastard  child,  merely  as  such,  has  no 
right  to  its  custody,  but  that  if  such  a  child  is 
above  seven  years  of  age  and  has  no  mother 
or  guardian  to  receive  it,  and  is  of  sufficient 
health  and  discretion,  it  should  be  permitted 
to  select  its  own  custodian.  Matthews  v. 
Hobbs.  51  Ala.  210. 

In  New  Jersey  it  has  been  held  that  after  the 
mother's  death  her  illegitimate  child  is  an 
orphan,  and  a  guardian  may  be  appointed  for 
it,  though  such  appointment  is  opposed  by  the 
acknowledged  father.  Friesner  -'.  Symonds, 
46  N.  J.  Eq.  521. 

3.  See  the  title  Habeas  Corpus, /W. 

4.  In  England,  Courts,  in  the  Exercise  of  Their 
Common-Law  Jurisdiction,  could  not  deprive  the 
natural  guardian  of  a  child  of  its  custody,  un- 
less by  gross  misconduct  he  or  she  had  for- 
feited the  right  to  it.  A  child  would  not  be 
given  to  its  natural  guardian  if  it  would  there- 
by be  exposed  to  cruelty  or  gross  corruption. 
Rex  v.  Greenhill,  4  Ad.  v.  El.  624,  31  E.  C.  L. 
153.  But  the  immoral  conduct  of  such  a 
guardian,  10  authorize  the  court  in  depriving 
him  of  the  custody  of  his  child,  must  have 
been  of  such  a  nature  as  would  be  liable  to 
contaminate  and  corrupt  the  morals  of  the 
child.  In  re  Spence,  2  Phill.  247;  In  re  Moore, 
11  Ir.  C.  L.  1. 

So  a  father  was  held  to  be  entitled  to  the 
custody  of  the  children  as  against  the  mother, 
though  he  was  living  in  adultery,  where  it  ap- 
peared that  he  never  brought  his  mistress  to 
his  house  or  into  contact  with  his  children, 
Rex  v.  Greenhill,  4  Ad.  &  El.  624,  31  E.  C.  L, 
153;  Ball  v.  Ball,  2  Sim.  35;  and  though  he 
refused  to  the  mother  access  to  the  child, 
and  kept  it  concealed  from  her,  Ball  v.  Ball, 
2  Sim.  35. 

A  court  of  chancery,  in  the  exercise  of  a 
common-law  jurisdiction  on  habeas  corpus, 
will  not  interfere  with  the  father's  right  to  the 
control  and  education  of  his  children,  unless 
(1)  by  gross  moral  turpitude  he  forfeits  his 
rights,  or  (2)  he  has  abdicated  his  parental 
authority  by  his  conduct,  or  (3)  he  seeks  to  re- 
move the  wards  of  court  from  its  jurisdiction. 
In  re  Agar-Ellis,  24  Ch.  D.  317,  explained  in 
Reg.  v.  Gyngall,  (1893;  2  Q.  B.  241. 

In  England  Certain  Statutes  Havo  Been  Enacted 
which  authorize  the  courts,  under  certain  cir- 
cumstances, to  grant  the  custody  of  a  child 
away  from  its  natural  guardian,  though  such 
guardian  has  not  been  guiliy  of  misconduct 
that  would  have  disentitled  him  or  her  to  the 
custody  of  the  child  at  common  law.    Reg.  v. 


Gyngall,  (1S93)  2  Q.  B.  232;  In  re  A  and  B, 
(1897)  1  Ch.  786. 

A  Court  Having  Chancery  Jurisdiction  is  not 
confined  by  the  strict  rule  of  the  common  law, 
but  may  remove  a  child  from  the  custody  of 
its  natural  guardian  when  it  is  shown  that  such 
guardian  has  so  conducted  himself,  or  has 
shown  himself  to  be  a  person  of  such  a  de- 
scription, or  is  placed  in  such  a  position,  as  to 
render  it  not  merely  better,  but  clearly  right 
for  the  welfare  of  the  child  in  some  serious 
and  important  respect,  that  his  rights  should 
be  suspended  or  superseded.  In  re  Fynn,  2 
De  G.  &  Sm.  457;  In  re  McGrath.  (1893)  1  Ch. 
143;  Reg.  v.  Gyngall,  (1893)  2  Q.  B.  232.  See 
also  Barry  v.  Barry,  1  Molloy  210. 

Chancery  has  taken  the  custody  of  infants 
from  the  father  for  the  father's  unfitness, 
Exp.  Mountfort,  15  Ves.  Jr.  445;  Wellesley  v. 
Wellesley,  2  Bligh  N.  S.  128;  where  he  was  in 
co'Stant  habits  of  drunkenness  and  blas- 
phemy, poisoning  the  infants'  minds  with 
irreligion,  De  Manneville  v.  De  Manncville,  10 
Ves.  Jr.  52;  for  open  immorality  of  life  and 
immoral  training,  Wellesley  v.  Beaufort,  2 
Russ.  28;  where  he  had  deserted  them,  and 
was  notof  ability  to  maintain  them,  Matter  of 
England,  1  Russ.  &  M.  499. 

Where  an  uncle  had  maintained  his  niece  in 
his  house,  and  left  her  a  legacy  of  ten  thou- 
sand pounds,  and  she  continued  to  live  there, 
and  preferred  to  do  so,  the  chancellor,  while 
recognizing  the  father's  legal  right  to  her  cus- 
tody as  natural  guardian,  refused  to  enforce  it 
by  an  order.    Ex  p.  Hopkins,  3  P.  Wms.  152. 

The  American  Cases  pay  less  regard  to  the 
legal  rights  of  the  parent  than  to  the  child's 
welfare.  See  Prime  v.  Footc,  63  N.  H.  52; 
Huie  v.  Nixon,  6  Port.  (Ala.)  77;  Matter  of 
Vance,  92  Cal.  195;  Cowls  v  Cowls,  8  111. 
435,  44  Am.  Dec.  708;  State  v.  Banks,  25 
Ind.  495;  Van  Walters  v.  Children's  Guard- 
ians, 132  Ind.  567;  State  v.  Richardson, 
40  N.  H.  272;  Luppie  v.  Winans,  37  N.  ].  Eq. 
245;  People  v.  Kling,  6  Barb.  (N.  Y.)  366; 
People  v.  Landt,  2  Johns.  (N.  Y.)  375;  Bur- 
mester  v.  Orth,  5  Redf.  (N.  v\)  259;  Hcine- 
mann's  Appeal,  96  Pa.  St.  112,  42  Am.  Rep. 
532. 

The  father  is  entitled  to  the  care  and  educa- 
ion  of  the  child,  in  the  absence  of  good  cause 
for  removing  the  child  from  his  custody,  such 
as  ill  usage,  or  grossly  immoral  principles  or 
habits.    Rust  v.  Vanvacter,  9  W.  Va.  600. 

Where  the  child  has  been  long  in  its  grand- 
father's family,  where  it  has  every  opportunity 
and  refinement,  and  the  mother  has  long 
abandoned  it,  the  grandfather  will  be  ap- 
pointed guardian.  Albert  v.  Perry,  14  N.  J. 
Eq.  540. 

If  the  mother  has  been  addicted  to  habits  of 
intoxication,  the  court  will  not  commit  the 
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c.  Is  oyer  Person  On  LY.  —  At  Common  Law  Natural  Guardianship  Is  over  the  Per- 
son Only,  and  the  natural  guardian,  as  such,  has  no  right  to,  or  control  over, 
the  property  of  the  ward.1  This  rule  of  the  common  law  is  enforced  by 
statute  in  most  of  the  United  States*  It  follows  that  the  natural  guardian 
cannot  collect  and  discharge  3  nor  compromise  4  claims  due  to  the  ward,  make 


custody  of  the  children  to  her,  although  she 
has  abandoned  the  habit,  until  her  abandon- 
ment is  teslcd  by  time  and  found  to  be  com- 
plete.   Com.  v.  Smith,  I  Brews.  (Pa.)  547. 

In  New  York  the  Supreme  Court,  like  the 
former  Court  of  Chancery,  has  a  general  juris- 
diction over  the  custody  of  minors,  to  be  exer- 
cised for  the  child's  benefit,  rather  than  in 
support  of  any  merely  legal  right.  If  the  father 
has  voluntarily  committed  the  child  to  a  third 
person,  the  court  will  not  enforce  the  father's 
right  to  reclaim  it,  unless  required  by  the 
child's  interests.  People-'.  Erbert,  (Supm.  Ct. 
Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  395. 

By  Statute  in  Indiana  children  may  be  taken 
from  the  custody  of  parents  whose  course  of 
life  or  evil  conduct  unfits  them  to  rear  chil- 
dren, and  may  be  committed  to  the  custody  of 
a"  board  of  children's  guardians."  This  stat- 
ute is  constitutional.  Van  Walters  v.  Chil- 
dren's Guardians,  132  Ind.  567. 

The  action  of  the  court  in  awarding  the  cus- 
tody of  a  child  of  ten  years  of  age  will  not  be 
controlled  by  the  wishes  of  the  child.  State 
v.  Richardson,  40  N.  H.  272. 

1.  Natural  Guardianship  Is  over  the  Person 
Only — England.  —  Dagley  v.  Tolferry,  1  P. 
VVms.  285. 

United  States.  —  Mauro  v.  Ritchie,  3  Cranch 
(C.  C.)  147. 

Alabama.  —  Isaacs  v.  Boyd,  5  Port.  (Ala.) 
388;  Capal  v.  M'Millan,  8  Port.  (Ala.)  198; 
Lang  v.  Pettus,  11  Ala.  37  [disapproving  dicta 
in  Hall  v.  Lay,  2  Ala.  529,  and  Wood  v.  Wood, 
3  Ala.  756];  Alston  v.  Alston,  34  Ala.  15;  Nel- 
son v.  Goree,  34  Ala.  565. 

Arkansas.  —  Guynn  v.  McCauley,  32  Ark.  97. 

California.  —  Kendall  v.  Miller,  9  Cal.  591. 

Connecticut.  —  Kline  v.  Beebe,  6  Conn.  500. 

Delaware.  —  Spruance  v.  Darlington,  (Del. 
Ch.  1894)  30  Atl.  Rep.  663. 

Georgia.  —  Perkins  v.  Dyer,  6  Ga.  401;  South- 
western R.  Co.  v.  Chapman,  46  Ga.  557; 
Beard  v.  Dean,  64  Ga.  258. 

Illinois.  —  Perry  v.  Carmichael,  95  111.  519; 
Bedford  v.  Bedford,  136  111.  354;  Pittsburg, 
eic,  R.  Co.  v.  Haley,  170  111.  610. 

Iowa.  —  Shanks  v.  Seamonds,  24  Iowa  131, 
92  Am.  Dec.  465;  Jones  v.  Jones,  46  Iowa  466. 

Massachusetts.  —  May  v.  Calder,  2  Mass.  55; 
Miles  v.  Boyden,  3  Pick.  (Mass.)  213. 

Michigan.  —  Kinney  v.  Harrett,  46  Mich.  87; 
Power  v.  Harlow,  57  Mich.  107. 

Missouri.  —  McCarty  v.  Rountree,  19  Mo. 
345;  Duncan  v.  Crook,  49  Mo.  116;  Spillane  v. 
Missouri  Pac.  R.  Co.,  in  Mo.  555;  Sherwood 
v.  Neal,  41  Mo.  App.  416. 

Nebraska.  —  Myers  v.  McGavock,  39  Neb. 
843,  42  Am.  St.  Rep.  627. 

New  Jersey.  —  Graham  v.  Houghtalin,  30  N. 
J.  L.  552. 

New  York.  — Jackson  v.  Combs,  7  Cow.  (N. 
Y.)  36,  affirmed  2  Wend.  (N.  Y.)  153,  19  Am. 
Dec.  568;  Genet  v.  Tallmadge,  1  Johns.  Ch. 
(N.  Y.)  3;  Williams  v.  Storrs,  6  Johns.  Ch.  (N. 
Y.)  353,  10  Am.  Dec.  340;  Savage  v.  Olmstead, 
2  Redf.  (N.  Y.)  478;  Hyde  v.  Stone,  7  Wend. 
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(N.  Y.)  354,  22  Am.  Dec.  582;  Fonda  v.  Van 
Home,  15  Wend.  (N.  Y.)  631,  30  Am.  Dec.  77. 

Tennessee. —  Haynie  v.  Hall,  5  Humph. 
(Tenn.)  290,  42  Am.  Dec.  427;  Ross  v.  Cobb, 

9  Yerg.  (Tenn.)  463. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Bradley, 

45  Tex.  171. 

West  Virginia.  —  McDodrill  v.  Pardee,  etc., 
Lumber  Co.,  40  W.  Va.  564. 

2.  See  the  statutes  of  the  several  states. 
But  by  Statute  in  Several  States  control  of  the 

property  of  their  wards  has  been  given  to 
natural  guardians. 

United  States.  —  Mauro  v.  Ritchie,  3  Cranch 
(C.  C.)  147. 

Connecticut.  —  Selden's  Appeal,  31  Conn.  553. 
louisiana.  —  Dauterive  v.  Shaw,  47  La.  Ann. 
882. 

Maryland.  —  Lefever  v.  Lefever,  6  Md.  472. 

Missouri.  —  McCarty  v.  Rountree,  19  Mo. 
346;  Higgins  v.  Hannibal,  etc.,  R.  Co.,  36 
Mo.  418;  Sherwood  v.  Neal,  41  Mo.  App.  416; 
Rhoades  v.  McNulty,  52  Mo.  App.  301;  Spil- 
lane v.  Missouri  Pac.  R.  Co.,  ill  Mo.  555. 

Under  the  Maryland  Statute  the  natural 
guardian  was  required  to  qualify  and  give 
bond,  and  a  failure  to  do  so  acted  as  a  renun- 
ciation.   Lefever  v.  Lefever,  6  Md.  472. 

Under  the  Missouri  Statute  (Rev.  Stat.  1879, 
§  2560,  substantially  re-enacted  in  Rev.  Stat. 
1889,  §  5279),  a  parent,  as  the  natural  guardian 
of  his  child,  has  no  control  over  the  property 
of  such  child  which  is  not  derived  from  him, 
unless  he  has  qualified  by  giving  bond  in  ac- 
cordance with  the  statute.  McCarty  v,  Roun- 
tree, 19  Mo.  345;  Temple  v.  Price,  24  Mo.  288; 
Higgins  v.  Hannibal,  etc.,  R.  Co.,  36  Mo.  418; 
Sherwood  v.  Neal,  41  Mo.  App.  416;  Spillane 
v.  Missouri  Pac.  R.  Co.,  in  Mo.  555.  But 
under  this  statute  a  parent,  as  the  natural 
guardian  of  his  child,  is,  without  giving  bond, 
entitled  to  the  possession  and  control  of  such 
personal  property  belonging  to  the  child  as 
was  derived  from  him.  Rhoades  v.  McNulty, 
52  Mo.  App.  301. 

By  the  Texas  Act  of  1848,  parents,  as  the 
natural  guardians  of  their  children,  were  en- 
titled to  the  custodv  of  such  property  as  had 
been  given  by  them  to  the  children.  Byrne  v. 
Love,  14  Tex.  81;  Harris  v.  Petty,  66  Tex.  514. 
But  this  statute  was  repealed  by  the  Act  of 
Aug.  15,  -1870,  under  the  provisions  of  which 
a  natural  guardian  was  only  entitled  to  be  ap- 
pointed guardian  of  the  estates  of  his  child, 
although  the  estates  might  have  been  given  by 
such  parent.    Harris  v.  Petty,  66  Tex.  514. 

3.  Natural  Guardian  Cannot  Collect  and  Dis- 
charge Claims  Due  to  Ward.  —  Dagley  v.  Tol- 
ferry, 1  P.  Wms.  2S5;  Isaacs  v.  Boyd,  5  Port. 
(Ala.)  388;  Southwestern  R.  Co.  v.  Chapman, 

46  Ga.  557;  Miles  v.  Boyden,  3  Pick.  (Mass.) 
213;  Jackson  v.  Combs,  7  Cow.  (N.  Y.)  36; 
Genet  v.  Tallmadge,  1  Johns.  Ch.  (N.  Y.)  3; 
Williams  v.  Storrs,  6  Johns.  Ch.  (N.  Y.)  353, 

10  Am.  Dec.  340;  Savage  v.  Olmstead,  2  Redf. 
(N.  Y.)  478. 

4.  Cannot  Compromise  Claims. — Pittsburg,  etc.. 
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contracts  in  regard  to  his  estate,1  lease*  or  take  statutory  proceedings  to 
sell  3  his  land,  sell  personal  property,1  nor  bring  suit  to  recover  his  estate,5 
except  in  those  states  where  he  is  authorized  by  statute  to  do  so,  and  then 
only  upon  complying  with  the  requirements  of  the  statute.6 

2.  Testamentary  Guardianship  —  a.  Is  OF  Statutory  Origin. — At  com- 
mon law  there  was  no  power  in  any  person  to  appoint  a  testamentary  guard- 
ian ;  in  England,  therefore,  the  power  rested  (until  the  Guardianship  of 
Infants  Act  of  1886)  upon  the  terms  of  the  statute  12  Car.  II.,  c.  24,  §  8, 
already  cited.7  In  the  United  States,  also,  the  power  is  regarded  as  purely 
statutory,  resting  either  on  local  statutes  or  on  the  statute  12  Car.  II., 
regarded  as  a  part  of  the  English  law  existing  by  adoption  in  the  colonies.8 
In  Iowa,  however,  the  statute  has  never  been  adopted  by  the  legislature  nor 
recognized  by  the  courts,  and  this  species  of  guardianship  does  not  exist 
there.9 

b.  Power  of  Appointment  —  (1)  General  Rule.  —  Where  the  statute  of 
12  Car.  II.  is  in  force,  or  where  its  provisions  as  to  the  power  of  appointment 
have  been  literally  re-enacted,  the  power  to  appoint  a  testamentary  guard- 
ian for  legitimate  children  is  in  the  father  only,10  and  neither  the  mother,11 


R.  Co.  v.  Haley,  170  111.  610;  Houston,  etc., 
R.  Co.  v.  Bradley,  45  Tex.  171. 

1.  Cannot  Make  Contracts  in  Regard  to  Ward's 
Estate.  —  Jones  v.  Jones,  46  Iowa  466. 

2.  Cannot  Lease  Ward's  Land.  —  May  v. 
Calder,  2  Mass.  55;  Anderson  v.  Darby,  I  Nott 
&  M.  (S.  Car.)  369;  Ross  v.  Cobb,  9  Yerg. 
(Tenn.)  463. 

A  guardian  for  nurture  can  make  only  a 
lease  at  will.  Pigot  v.  Garnish,  Cro.  Eliz. 
678-734. 

3.  Cannot  Take  Statutory  Proceedings  to  Sell 
Ward's  Land.  —  Guynn  v.  McCauley,  32  Ark. 
97;  Shanks  :•.  Seamonds,  24  Iowa  131,  92  Am. 
Dec.  465;  Myers  McGavock,  39  Neb.  843,  42 
Am.  St.  Rep  627;  Wells  v.  Steckleberg,  50  Neb. 
670;  Graham  v.  Houghtalin,  30  N.  J.  L.  552; 
Fonda  v.  Van  Home,  15  Wend.  (N.  Y.)  631,  30 
Am.  Dec.  77;  ludson  v.  Sierra,  22  Tex.  365. 

In  Kentucky  it  has  been  held  that  a  father, 
as  the  natural  guardian  of  his  children,  they 
having  no  other  guardian,  is  a  guardian  with- 
in the  meaning  of  a  stature  authorizing  sales 
of  the  real  estate  of  infants,  and  requiring  the 
proceedings  to  be  founded  upon  the  petition  of 
their  "  guardian."  McKee  v.  Hann,  9  Dana 
(Ky.)  526. 

4.  Cannot  Sell  Ward's  Personal  Property.  —  Mc- 

Carty  v.  Rountree,  19  Mo.  345. 

5.  Cannot  Bring  Suit  to  Recover  Ward's  Estate. 

—  Kinney  1.  Harrctt,  46  Mich.  87. 

6.  Statuto-y  Authority  of  Natural  Guardians.  — 
Lefever  i>.  Lefever,  6  Md.  472;  McCarty  v. 
Rountree,  19  Mo.  345;  Higgins  v.  Hannibal, 
etc.,  R.  Co.,  36  Mo.  418;  Sherwood  v.  Neal,  41 
Mo.  App.  416;  Rhoades  v.  McNuliy,  52  Mo. 
App.  301;  Spillanez/.  Missouri  Pac.  R.  Co.,  Ill 
Mo.  555;  Duncan  v.  Crook,  49  Mo.  116.  Com- 
pare Temple  v.  Price,  24  Mo.  288. 

7.  Powor  to  Appoint  Testamentaiy  Guardian 
of  Statutory  Origin.  —  Rcddall  v.  Leddlard,  3 
Phil!.  Ecc.  256;  Bedel  v.  Constable,  Vaugh. 
177;  Ex  p.  Ilchestcr,  7  Vcs.  Jr.  348. 

8.  Mauro  7/.  Ritchie,  3  Cranch  (C.  C.)  147; 
Lord  v.  Hough,  37  Cal.  657;  Ingalls  v.  Camp- 
bell, 18  Oregon  461;  Balch  v.  Smith,  12  N.  H. 
437;  Thomson  v.  Thomson,  (Supm.  Ct.  Spec. 
T.)  55  How.  Pr.  (N.  Y.)  495. 


The  statute  of  12  Car.  II.  is  in  force  in  New 
Hampshire,  Balch  v.  Smith,  12  N.  H.  437;  and 
in  the  District  of  Columbia,  Mauro  v.  Ritchie, 
3  Cranch  (C.  C.)  147;  but  it  was  never  in  force 
in  Massachusetts.  There  the  power  rests  on  the 
statute  of  the  state  only.  Wardwell  v.  Ward- 
well,  9  Allen  (Mass.)  518. 

Subject  of  Testamentary  Guardianship  under 
Legislative  Control.  — "As  the  right  to  appoint 
a  testamentary  guardian  depends  on  statute, 
it  follows  that  the  whole  subject  is  within  the 
control  of  the  legislature,  and  lhat  it  may  not 
only  regulate  and  restrict  the  power  of  ap- 
pointment, but  may  define,  limit,  and  regulate 
the  authority  of  the  guardian,  and  prescribe 
the  conditions  under  which  the  authority  shall 
be  exercised."  Wuesthoff  v.  Germania  L.  Ins. 
Co.,  107  N.  Y.  580. 

9.  Testamentary  Guardianship  Does  Not  Exist  in 
Iowa,  — -  Matter  of  Johnson,  87  Iowa  130;  Mat- 
ter of  O'Connell,  102  Iowa  355. 

10.  Power  of  Appointment  in  Father  Only.  — 
Statute  12  Car.  II.,  c.  24,  §  9,  cited  supra,  this 
title,  Various  Kinds  of  Guardianship —  Testa- 
mentary Guardianship ;  Matter  of  Turner,  19  N. 
J.  Eq.  433;  Matter  of  Pierce,  (Supm.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)  532;  Ingalls  v.  Camp- 
bell, 18  Oregon  461;  Ex  p.  Bell,  2  Tenn.  Ch. 
327- 

If  in  Divorce  Proceedings  an  order  has  been 
made,  giving  custody  of  the  child  to  the 
father,  but  giving  to  the  mother  the  right  10 
visit  the  child  at  certain  times,  the  power  of  a 
testamentary  guardian  appointed  by  the  father 
will  be  subject  to  the  right  reserved  to  the 
mother  in  the  decree.  Hill  v.  Hill,  49  Md.  450, 
33  Am.  Rep.  271. 

11.  Mother  Cannot  Appoint  Testamentary 
Guardian.  —  Exp  Edwards,  3  Aik.  519;  ///  re 
Hunt,  2  Con.  &  Law.  373;  //;  re  Johnstons,  3 
J.  &  La.  T.  222;  Villarcal  -'.  Mellish,  2  Swanst. 

536;  /;/  re  Kaye,  L.  R.  I  Ch.  387;  In  reG  , 

(1892)  1  Ch.  296;  Matter  of  Turner,  19  N.  J. 
Eq.  433;  Matter  of  Pierce,  (Supm.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)  532;  Ingalls  v.  Camp- 
bell, [8  Oregon  461;  Ex  p.  Bell.  2  Tenn.  Ch. 
327- 

A    Divorce  Docreo  Giving  tho  Custody  of  the 
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the  grandfather,1  nor  any  other  person  a  can  make  such  appointment. 

But  the  Designation  of  One  as  Guardian  in  a  Will  which  devises  or  bequeaths  prop- 
erty to  a  minor  may  be  construed,  when  the  language  will  permit,  as  an 
appointment  of  a  trustee  for  the  property  given.3 

In  the  Case  of  Illegitimate  Children  the  father  has  no  authority  to  appoint  a  tes- 
tamentary guardian,'4  nor  can  the  mother,  except  in  those  states  where  she  is 
authorized  by  statute  to  do  so,  appoint  a  guardian  for  such  children.5 

How  Father's  Right  of  Appointment  May  Be  Lost.  —  It  would  seem  that  the  father's 
right  to  appoint  a  testamentary  guardian  for  his  child  may  be  lost  by  aban- 
doning the  child  or  by  legally  committing  its  custody  and  control  to  others.6 

(2)  Statutory  Modifications.  —  The  increased  regard  for  the  rights  of  women 
which  has  characterized  modern  legislation  has  led  to  the  adoption  of  statutes 
in  England"1  and  in  many  of  the  United  States  which  have  equalized,  or  par- 
tially equalized,  the  rights  of  father  and  mother  in  regard  to  the  power 
to  appoint  guardians  for  their  minor  children.  In  some  states  the  power  to 
appoint  testamentary  guardians  is  given  to  the  surviving  parent;8  in  others 
the  father  cannot  appoint  such  a  guardian  unless   the  mother  consents 

4.  Father  Not  Authorized  to  Appoint  Testa- 
mentary Guardian   for  Illegitimate  Children.  — 

Ward  v.  St.  Paul,  2  Bro.  C.  C.  583;  Sleeman 
v.  Wilson,  L.  R.  13  Eq.  36;  Ramsay  v.  Thomp- 
son, 71  Md.  315;  Holbtook's  Estate,  3  Pa.  Co. 
Ct.  265;  Peckham  v.  Peckham,  2  Cox  Ch.  46; 
Blacklaws  v.  Milne,  82  111.  505,  25  Am.  Rep. 
339- 

But  the  Court  Will  Appoint  the  person  named 
by  the  putative  father  as  testamentary  guard- 
ian, without  reference  to  a  master.  Ward  v. 
St.  Paul,  2  Bro.  C.  C.  583;  Peckham  v.  Feck- 
ham,  2  Cox  Ch.  46;  Chatteris  v.  Young,  1  Jac. 
&  W.  106. 

In  Maryland  it  has  been  held  that  while  the 
appointing  court  will  often  be  guided  by  the 
wishes  of  a  putative  father,  the  observance  of 
such  wishes  is  a  matter  of  discretion,  and  an 
appointment  of  the  mother  instead  of  the 
guardian  named  in  the  father's  will  will  not  be 
set  aside.    Ramsay  v.  Thompson,  71  Md.  315. 

5.  Mother  Cannot  Appoint  Guardian  for  Illegiti- 
mate Children.  —  Ex  p.  Glover,  4  Dowl.  P.  C. 
291;  In  re  Kerr,  24  L.  R.  Ir.  59;  Ord  v.  Black- 
ett,  9  Mod.  116. 

6.  How  Eight  to  Appoint  Testamentary  Guardian 
May  Be  Lost.  —  Com.  v.  Hearne,  10  Phila.  (Pa.) 
199,  31  Leg.  Int.  (Pa.)  28. 

7.  England.  —  By  the  Guardianship  of  In- 
fants Act,  1886  (49  &  50  Vict.,  c.  27),  the 
mother,  on  the  death  of  the  father,  is  guardian 
either  alone  or  jointly  with  such  guardian, 
as  the  father  or  mother  shall  appoint.  The 
mother  may  appoint  a  testamentary  guardian 
to  act  after  the  death  of  herself  and  the  father, 
or  provisionally,  to  act  jointly  with  the  father, 
if  the  court  finds  the  father  unfit  to  act  alone. 
This  does  not  prevent  the  court,  in  a  proper 
case,  from  displacing  the  father  altogether. 
In  re  G  ,  (1892)  I  Ch.  292. 

8.  Statutes  Authorizing  Surviving  Parent  to  Ap- 
point Guardian.  —  Sand.  &  H.  Dig.  Stat.  Ark. 
(1894),  §  3574:  Rev.  Stat.  Idaho  (1887),  §  5781; 
Starr  &  Curt.  Annot.  Stat.  111.  (1896),  c.  64, 
par.  5;  Gen.  Stat.  Kan.  (1897),  c.  108,  §  2; 
Rev.  Civ.  Code  La.  (  1900),  art-  257;  Comp. 
Stat.  Neb.  (1899),  §  3222;  Bates's  Annot.  Stat. 
Ohio  (1897),  §  6266;  Code  W.  Va.  (1891),  c.  82. 

§*■ 

In  Louisiana  "  the  right  of  appointing  a  tutor 
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Child  to  the  Mother  does  not  empower  her  to 
appoint  a  testamentary  guardian.  Taylor  v. 
Jeter,  33  Ga.  195,  81  Am.  Dec.  202.  Contra, 
Wilkinson  v.  Deming,  80  111.  342,  22  Am.  Rep. 
192. 

1.  Grandfather  Cannot  Appoint  Testamentary 
Guardian.  —  Blake  v.  Leigh,  Ambl.  306;  Wil- 
liamson v.  Jordan,  Busb.  Eq.  (45  N.  Car.  46; 
Hoyt  v.  Hilton,  2  Edw.  (N.  Y.)  202;  Fullerton 
v.  Jackson,  5  Johns.  Ch.  (N.  Y.)  278;  Vanarts- 
dalen  v.  Vanartsdalen,  14  Pa.  St.  384. 

2.  Grimsley  v.  Grimsley,  79  Ga.  397;  Bush 
v.  Bush,  2  Duv.  (Ky.)  269;  Brigham  v. 
Wheeler,  8  Met.  (Mass.)  127;  Matter  of  Licht- 
enstadter,  5  Dem.  (N.  Y.)  214;  Camp  v.  Pitt- 
man,  90  N.  Car.  615;  Taliaferro  v.  Day,  82 
Va.  79. 

3.  Will  Leaving  Property  to  Minor  and  Desig- 
nating One  as  Guardian.  —  Grimsley  v.  Grims- 
ley, 79  Ga.  397;  Bush  v.  Bush,  2  Duv.  (Ky.) 
269;  Matter  of  Lichtenstadter,  5  Dem.  (N.  Y.) 
214;  Fullerton  v.  Jackson,  5  Johns.  Ch.  (N.  Y.) 
278;  Camp  v.  Pittman,  go  N.  Car.  615. 

Where  it  appears  that  it  is  intended  that  the 
person  erroneously  designated  guardian  is  to 
have  the  control  and  management  of  the 
funds,  the  instrument  is  to  be  regarded  as 
creating  a  trust.  Vanartsdalen  v.  Vanarts- 
dalen, 14  Pa.  St.  384;  Luken's  Appeal,  47  Pa. 
St.  358;  Holbrook's  Estate,  3  Pa.  Co.  Ct.  265. 
But  a  trust  will  not  be  implied  ex  zi  termini 
from  the  mere  appointment  of  a  "  guardian  " 
by  one  not  having  the  power  to  appoint.  Hol- 
brook's Estate,  3  Pa.  Co.  Ct.  265. 

If  a  grandfather  makes  a  will  giving  10  a  child 
a  bequest  on  the  condition  that  a  certain  per- 
son shall  be  guardian,  and  the  father  accepts 
a  benefit  under  the  will,  he  cannot  insist  on  his 
parental  rights  against  the  guardian  named. 
Blake  v.  Leigh,  Ambl.  306;  Vanartsdalen  v. 
Vanartsdalen,  14  Pa.  St.  384. 

But  in  Massachusetts  it  has  been  held  that 
where  one  gives  property  by  will  to  grand- 
nephews,  and  appoints  their  father  to  be 
guardian  without  bond  "  for  the  purpose  of 
receiving  and  managing  said  property  so 
given,"  the  appointment  is  invalid,  and  the 
clause  will  not  be  regarded  as  creating  a 
trust.  Brigham  v.  Wheeler,  8  Met.  (Mass.) 
127. 
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thereto;  1  while  some  statutes  authorize  the  mother  to  appoint  a  testamentary 
guardian  to  her  minor  children  if  the  father  dies  without  appointing  such 
a  guardian.2 

c.  Method  of  Appointment  —  (i)  May  Be  by  Deed  or  Will.  —  Under 
the  statute  of  12  Car.  II.,3  and  under  the  local  statutes  in  most  of  the  United 
States  a  testamentary  guardian  may  be  appointed  either  by  deed  or  by  will.4 
But  under  the  statutes  of  some  of  the  states  the  power  of  appointment  can  be 
exercised  by  will  only.5 

(2)  Requisites  of  Deed  or  Will —  Execution.  —  The  deed  or  will  by  which  the 
appointment  of  a  testamentary  guardian  is  made  must  be  validly  executed.6 

Probate.  —  In  England  and  in  the  United  States,  in  the  absence  of  a  statu- 
tory provision  requiring  it,  a  will  merely  appointing  a  testamentary  guardian 
need  not  be  probated.7  But  under  the  statutes  of  most  of  the  United  States  a 
probate  of  the  will  is  necessary  to  entitle  the  testamentary  guardian  to  act.8 

(3)  Necessary  Language.  —  No  particular  form  of  language  is  necessary  to 
the  validity  of  the  appointment  of  a  testamentary  guardian,9  not  even  the  use 


[by  will]  *  *  *  belongs  exclusively  to  the 
father  or  mother  dying  last."  Rev.  Civ.  Code 
La.  (1900),  art.  257.  See  Farrelly's  Succession, 
47  La.  Ann.  1667. 

The  New  York  Legislation. —  Under  the  stat- 
ute of  i860,  making  the  father  and  mother 
joint  guardians,  the  mother's  guardianship 
continued  after  the  father's  death,  and  the 
father  had  no  right  to  appoint  a  testamentary 
guardian  with  title  superior  to  hers.  People 
v.  Boice,  39  Barb.  (N.  Y.)  307.  In  1862,  the 
legislature  enacted  that  "  no  man  shall  create 
any  testamentary  guardian  for  his  child  unless 
the  mother,  if  living,  shall  in  writing  signify 
her  assent  thereto.""  Laws  1862,  c.  172,  §  2; 
Ruppert's  Estate,  Tuck.  (N.  Y.)  480.  This 
provision  was  repealed  by  Laws  1871,  c.  32. 
Matter  of  Fitzgerald,  (Supm.  Ct.  Gen.  T.)  61 
How.  Pr.  (N.  Y.)  59.  Laws  1896,  c.  272,  §  51, 
p.  223,  makes  the  father  and  mother  joint 
guardiansof  their  infant  children,  and  provides 
that  the  surviving  parent  may  appoint  a  testa- 
mentary guardian  for  such  children.  Under 
this  statute,  the  father  cannot  make  any  ap- 
pointment of  a  testamentary  guardian  which 
will  be  effective  unless  he  survives  the  mother. 
Matter  of  Schmidt,  77  Hun  (N.  Y.)  201;  Mat 
ter  of  Howard,  (Surrogate  Ct.)  5  Misc.  (N.  Y.) 
293;  Matter  of  Zwickert,  (Surrogate  Ct.)  5 
Misc.  (N.  V.)272;  People  v.  Brugman,  3  N.  Y. 
App.  Div.  155.  Such  appointment  is  not  vali- 
dated by  her  subsequent  assent.  Matter  of 
Schmidt,  77  Ilun  (N.  Y.)  201. 

In  Texas  only  the  surviving  parent  has  the 
right  to  appoint  a  testamentary  guardian. 
This  is  so  although  the  parents  lived  separate, 
and  the  mother  had  been  awarded  the  custody 
of  the  child,  and  then  died  before  the  father. 
McKinney  v.  Noble,  37  Tex.  731.  But  where 
a  general  guardian  has  already  been  appointed 
by  consent  of  the  mother,  she  loses  her  right, 
and  cannot  supersede  him  by  appointing  a 
testamentary  guardian.  Potts  v.  Terry,  8 
Tex.  Civ.  App.  394. 

1.  Statutes  Requiring  Mother's  Consent  to  Ap- 
pointment. —  See  Civ.  Code  M ont.  (1895),  ^  335 ; 
Gen.  Slat.  N.  J.  (1895),  p.  1615;  Rev.  Codes  N. 
Oak.  (1895),  §  2812;  Comp.  L.  Dak.  (1887), 

2.  Statutes  Authorizing  Mother  to  Appoint 
Ouardian  Where  Father  Dies  Without  Appointing. 
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—  Mills's  Annot.  Stat.  Colo.  (1891),  §  2090;  2 
Code  Ga.  (1895),  §  2515;  Taylor  v.  Jeter,  33 
Ga.  195,  81  Am.  Dec.  202;  Pub.  Stat.  Mass. 
(1882),  c.  139,  §  5;  Gen.  Stat.  Nev.  (1885), 
§  558;  Gen.  Stat.  N.  J.  (1895),  p.  1616;  Code 
N.  Car.  (18S3),  §  1562. 

For  Other  Statutory  Modifications  of  the  rule 
established  by  the  statute  of  12  Car.  II.,  see 
the  statutes  of  the  several  states. 

3.  12  Car.  II.,  c.  24. 

4.  See  the  statutes  of  the  several  states. 

5.  Desribes  v.  Wilmer,  69  Ala.  25,  44  Am. 
Rep.  501.  And  see  for  example,  Starr  &  Curt. 
Annot.  Stat.  111.  (1896),  c.  64,  par.  5;  Bright. 
Purd.  Dig.  Laws  Pa.  (1894).  p.  579,  par.  44  ct 
set/. 

The  Appointment  by  the  Probate  Court  of  an 
Administrator  de  Bonis  Non  with  the  will  an- 
nexed, confers  no  authority  on  the  person 
appointed  to  act  as  testamentary  guardian  of 
the  decedent's  infant  children.  Dunham  v. 
Hatcher,  31  Ala.  483. 

6.  The  Will  Must  Be  Validly  Executed  under 
the  requirements  for  the  execution  of  wills 
generally.  Wardwell  v.  Wardwell,  9  Allen 
(Mass.)  518. 

It  must  be  written.  Dorsey  v.  Sheppard,  12 
Gill  &  J.  (Md.)  192,  37  Am.  Dec.  77  (see  also 
Johnstone  v.  Beattie,  10  CI.  &  F.  42).  And 
under  the  language  of  the  statute  of  12  Car.  II. 
it  must  be  attested  by  two  witnesses.  Reddall 
V.  Leddiard,  3  Phill.  Ecc.  256. 

A  testamentary  appointment  is  not  revoked 
by  a  codicil  making  a  different  appointment, 
but  not  legally  executed,  nor  expressly  revok- 
ing the  former  appointment.  Ex  p.  Ilchester, 
7  Ves.  Jr.  348. 

7.  Will  Need  Not  Be  Probated.  —  2  Kent's 
Com.  225;  Gilliat  v.  Gilliaf,  3  Phill.  Ecc.  222; 
Slack  v.  Perrine,  (D.  C.)  23  Wash.  L.  Rep.  853; 
Brigham  v.  Wheeler,  8  Met.  (Mass.)  127;  Hoyt 
v.  Hilton.  2  Edw.  (N.  Y.)  202;  ///  re  Hunt,  2 
Con.  &  Law.  375;  Chester's  Case,  I  Vent.  207. 

8.  Probate  Required  by  Statute  in  the  United 
States.  —  Desribes  :■.  Wilmer,  69  Ala.  25,  44 
Am.  Rep.  501;  Wardwell  v.  Wardwell,  9  Allen 
(Mass.)  518. 

9.  No  Particular  Languago  Necessary.  —  Miller 
v.  Harris,  9  Jur.  388,  14  Sim.  540;  Gaines  v. 
Spann,  2  Brock.  (U.  S.)  81;  Desribes  v.  Wil- 
mer, 69  Ala.  25,  44  Am.  Rep.  501 ;  Corrigan  v. 
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of  the  word  "  guardian,"  1  if  it  clearly  appears  that  the  person  is  to  have 
the  custody  of  the  child's  person  and  property,  or  either.2  Illustrations  of  the 
language  held  necessary  to  create  a  testamentary  guardianship  will  be  found 
in  the  note.3 

d.  Necessity  of  Qualification.  —  As  the  authority  is  derived  from 
the  will,  and  the  statute  of  12  Car.  II.  required  no  qualification  to  complete  the 
appointment,  it  was  not  originally  deemed  necessary  for  the  guardian  to  file  a 
bond,  receive  letters  of  guardianship,  or  in  any  way  qualify  for  the  trust ;  4  but 
it  is  now  generally  required,  in  some  cases  under  statutes  and  in  some  with- 
out statutory  provisions,  that  the  guardian  appointed  by  will  shall  accept,  file 
a  bond,  and  receive  letters  of  guardianship.5 


Kicrnan,  1  Bradf.  (N.  Y.)  208;  People  v.  Kear- 
ney, (Supm.  Cl.  Gen.  T.)  19  How.  Pr,  (N.  Y.) 
493;  Kevan  v.  Waller,  11  Leigh  (Va.)43i.  See 
also  Capps  v.  Hickman,  97  111.  429. 

1.  Appointment  of  Testamentary  Guardian  May 
Be  Made  by  Implication. — -Gaines  v.  Spann,  2 
Brock.  (U.  S.)  81;  Desribes  v.  Wilmer,  69  Ala. 
25,  44  Am.  Rep.  501. 

But  the  Intention  Should  Be  Unequivocally  In- 
dicated where  the  term  "  guardian  "  is  not  used. 
Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  (22  N.  Car.) 
325:  Matter  of  Van  Houten,  3  N.  J.  Eq.  220, 
29  Am.  Dec.  707. 

2.  The  Words  Used  Must  Convey  the  Powers 
Essential  to  the  Office.  —  Gaines  v.  Spann,  2 
Brock.  (U.  S.)  81;  Desribes  v.  Wilmer,  69  Ala. 
25,  44  Am.  Rep.  501. 

3.  Language  Held  Sufficient.  —  In  the  follow- 
ing cases  the  language  used  was  held  sufficient 
to  constitute  the  persons  named  testamentary 
guardians:  "  I  desire  that  my  son  and 
daughter  ma-y  be  under  the  care  and  direction 
of  "  a  person  named.  Bridges  v.  Hales, 
Mosely  108. 

"  I  desire  and  will  thai  my  beloved  wife,  E. 
S.,  *  *  *  take  and  have  possession  of  all 
my  effects,  both  real  and  personal,  and  to  use 
and  live  off  of  the  profits  of  the  same  as  a  sup- 
port for  herself  and  minor  children,  *  *  * 
and  *  *  *  the  same  is  to  be  under  her 
exclusive  control  for  the  comfort  and  con- 
venience of  herself  and  maintenance  and  edu- 
cation of  our  minor  children,  my  executors 
looking  alone  to  the  protection  of  the  estate." 
Southern  Marble  Co.  v.  Stegall,  90  Ga.  236. 

A  provision  that  the  testator's  sons  and  resid- 
uary legatees  should"  maintain  and  support, 
in  sickness  and  health,  their  brothers  during 
their  minority,  *  *  *  and  their  sisters, 
until  they  arrive  at  the  age  of  twenty-one 
years,  or  are  married,  in  the  same  manner  as 
fathers  or  guardians,  my  said  children  render- 
ing due  subjection  as  children,  by  labor  and 
obedience."    Balch  v.  Smith,  12  N.  H.  437. 

Language  Held  Insufficient.  —  "  I  respectfully 
request  the  managers  of  the  Protestant  Orphan 
Asylum  of  this  city  to  place  my  said  children 
in  the  custody  of  D.,"  was  held  to  be  insuffi- 
cient to  constitute  D.  a  testamentary  guardian. 
Desribes  v.  Wilmer,  69  Ala.  25,  44  Am.  Rep. 
501. 

A  direction  that  the  use  of  the  property  shall 
be  with  the  testator's  wife,  for  the  support  of 
herself  and  the  children,  subject  to  the  super- 
vision of  the  executors,  until  it  can  be  con- 
veniently divided  between  wife  and  children, 
does  not  constitute  the  executors  guardians. 
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Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  (22  N.  Car.) 
325- 

A  will  gave  specific  portions  of  the  testator's 
estate  to  his  wife  and  each  of  his  children,  and 
gave  his  accounts  to  the  widow  for  the  sup- 
port and  maintenance  of  herself  and  children, 
and  the  education  of  the  children.  It  was  held 
that  the  will  did  not  create  a  testamentary 
guardianship.  Massingale  v.  Tate,  4  Hayw. 
(Tenn.)  30. 

A  will  which  gave  certain  property  to 
Charles  T.  and  a  child,  adding:  "  When  this 
child  is  old  enough  to  be  sent  to  school,  I  wish 
Charles  to  educate  and  give  her  ($5,000)  five 
thousand  dollars  as  her  portion  of  this  estate," 
was  held  not  to  constitute  T.  guardian  of  the 
child.    Taliaferro  v.  Day,  82  Va.  79. 

For  other  instances  see  Hare  v.  Hare,  5 
Beav.  629;  In  re  Norbury,  Ir.  R.  9  Eq.  134; 
Gaines  v.  Spann,  2  Brock.  (U.  S.)  81;  Smith  v. 
Kennard,  38  Ala.  695;  Kevan  v.  Waller,  11 
Leigh  (Va.)  431. 

4.  Formerly  Testamentary  Guardian  Was  Not 
Required  to  Qualify.  —  Norris  v.  Harris,  15  Cal. 
256;  Southern  Marble  Co.  v.  Stegall,  90  Ga. 
236,  citing  Code  Ga.  (1882),  §  1804. 

In  New  York,  before  the  Act  of  1877,  c.  206, 
a  guardian's  right  was  derived  solely  from 
the  will,  and  no  qualification  was  required. 
Geoghegan  v.  Foley,  5  Redf.  (N.  Y.)  501. 

When  Equity  Will  Require  Security.  —  But 
though  the  statute  requires  no  bond  from  a 
testamentary  guardian,  equity  will  require 
him  to  give  security  where  he  is  engaged  in 
active  building  operations,  and  has  used  the 
ward's  money  in  his  operations.  Stanton's 
Estate,  13  Phila.  (Pa.)  213,  36  Leg.  Int.  (Pa.) 
148. 

5.  Qualification    Now  Generally  Required.  — 

Murphy  v.  Superior  Ct.,  84  Cal  592;  Poe  v. 
Schley,  16  Ga.  367;  Wadsworth  v.  Connell, 
104  111.  369;  Davidsons.  Koehler,  76  Ind.  398; 
Geoghegan  v.  Foley,  5  Redf.  (N.  Y.)soi;  Mat- 
ter of  Constanline,  2  Connoly  (N.  Y.)  1; 
Wuesthoff  v.  Germania  L.  Ins.  Co.,  107  N.  Y. 
580. 

Where  Guardian  Fails  to  Qualify.  —  It  is  the 

duty  of  the  court,  if  the  guardian  appointed 
fails  to  qualify,  to  appoint  some  other  person 
as  guardian.  Wadsworth  v.  Connell,  104  111. 
369;  Davidson  v.  Koehler,  76  Ind.  398; 
M'Alister  v.  Olmstead,  1  Humph.  (Tenn.)  210. 

Under  the  New  York  statute,  Code  Civ. 
Pro.,  §  2852,  a  guardian  who  does  nbt  qualify 
within  thirty  days  after  probate  of  the  will  is 
deemed  to  have  renounced  the  appointment. 
Geoghegan  v.  Foley,  5  Redf.  (N.  Y.)  501. 
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e.  Incidents  of  Testamentary  Guardianship.  —  Testamentary  guard- 
ianship,1 unless  limited  by  the  will,  extends  to  the  person  and  estate  of 
the  ward,8  and  in  its  nature  and  extent  is  identical  with  general  guardianship 
conferred  by  appointment  of  a  court.3 

It  Is  Not  Assignable.4  —  If  several  are  appointed,  their  title  is  joint  and  several, 
and  in  case  of  the  refusal  5  or  death  6  of  a  part  the  power  survives  to  the 
others. 

Removal.  —  A  testamentary  guardian  is  subject  to  removal  for  cause.7 
3.  Guardianship  by  Judicial  or  Legislative  Appointment  —  a.  General 
Power  —  (i)  Of  Chancery.  —  The  king,  as  parens  patriae,  or  in  the  United 
States  the  state,  as  exercising  those  paternal  powers  necessary  to  the  public 
welfare,  has  the  right  and  owes  the  duty  to  care  for  the  persons  and  property 
of  infants.  In  Englatid  this  jurisdiction  was  delegated  to  the  Court  of  Chan- 
cery, and  has  become  a  settled  part  of  chancery  jurisprudence.8  Chancery 
guardianship  was  generally  adopted  in  the  United  States.  In  nearly  all  the 
states,  in  the  absence  of  countervailing  statutes,  courts  having  equity  powers 
have  a  jurisdiction  over  guardianships  similar  to  that  possessed  by  the  Eng- 
lish Court  of  Chancery.  The  jurisdiction  of  chancery  is  very  broad.  It  has 
authority  to  appoint  a  guardian  to  orphaned  children,  where  no  testamentary 
guardian  has  been  appointed,  or  to  those  owning  property  and  having  only  a 
natural  guardian,9  to  remove  natural  or  other  guardians  for  unfitness  or  mis- 


In  Florida,  while  the  authority  of  a  testa- 
mentary guardian  emanates  directly  from  the 
will,  it  extends  only  to  the  custody  of  the  per- 
son; to  entitle  him  to  act  as  guardian  of  the 
estate  he  must  be  appointed  by  the  court. 
Thomas  v.  Williams,  9  Fla.  289. 

In  Mississippi  a  testamentary  guardian  must 
appear  before  the  Probate  Court  and  declare 
his  acceptance,  but  a  petition  for  probate  of 
the  will  by  one  who  is  named  both  executor 
and  guardian  is  a  sufficient  acceptance,  though 
there  is  no  order  of  appointment  and  he  does 
not  take  the  oath.  Gregory  v.  Field,  63  Miss. 
323. 

Will  May  Absolve  Guardian  from  Giving  Bond. 

—  A  will  appointing  a  testamentary  guardian 
may  provide  that  he  shall  not  be  required  to 
give  bond.    Carpenters.  Harris,  51  Mich.  223. 

Appointment  Refused  to  Nonresident  Alien.  —  A 
letter  of  guardianship  will  not  be  issued  to  a 
nonresident  alien,  though  duly  appointed  by 
will.    Matter  of  Taylor,  3  Redf.  (N.  Y.)  259. 

That  a  Testamentary  Guardian  Has  Begun  to 
Act  Without  Having  Qualified  or  given  bond,  if 
in  good  faith,  is  nat  cause  for  refusal  to  con- 
firm the  testamentary  appointment.  Stone  v. 
Dorsett,  18  Tex.  700. 

1.  Testamentary  Guardianship  May  Be  Granted 
to  Widow  During  Widowhood  Only. —  Holmes 
v.  Field,  12  111.  424;  Corrigan  v.  Kiernan,  1 
Bradf.  (M.  Y.)  208. 

2.  But  under  the  Florida  Statute,  testamentary 
guardianship  is  only  over  the  person,  and 
gives  no  power  over  the  estate  of  the  ward. 
Thomas  1.  Williams,  9  Fla.  289. 

3.  Powers  Identical  with  Those  of  Guardian  Ap 
pointed  by  Court.  —  The  powers  of  a  testa- 
mentary guardian  supersede  and  override 
those  of  any  other  guardian,  to  the  person,  and 
to  the  real  and  personal  estate,  until  the  full 
•KC  of  the  minor.  Shectz's  Estate,  6  Pa.  Dist. 
•467;  People  v  Kearney,  (Supm.  Ct.  Gen.  T.) 
19  How.  Pr.  (N.  Y.)  493,  31  Harb.  (N.  Y.)  430. 

The  office  is  left  the  same  as  the  law  had 
prescribed  and  settled  of  guardians  in  socage, 
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except  that  it  continues  to  the  age  of  twenty 
one  instead  of  to  the  age  of  fourteen,  and  that 
it  is  not  limited  to  any  person,  but  the  selection 
is  made  by  the  father.  Bedel  v.  Constable, 
Vaugh.  178. 

By  the  New  York  Statute,  a  testamentary 
guardian  (whogives  no  security)  is  not  entitled 
to  receive  a  legacy  due  to  the  ward,  which  by 
the  act  is  to  be  paid  to  "  the  general  guardian." 
Sackett's  Estate,  Tuck.  (N.  Y.)  84. 

4.  Testamentary  Guardianship  Not  Assignable. 

—  Mellish  v.  De  Costa,  2  Atk.  14;  Reynolds  v. 
Tenham,  9  Mod.  40;  Taylor  v.  Jeter,  33  Ga. 
195,  81  Am.  Dec.  202;  Balch  v.  Smith,  12  N. 
H.  437- 

6.  Where  Several  Are  Appointed  Power  Remains 
in  Survivors.  —  Matter  of  Reynolds,  11  Hun 
(N.  Y.)  41;  Kevan  v.  Waller,  11  Leigh  (Va.) 
431- 

6.  Eyre  v.  Shaftsbury,  2  P.  Wms.  103. 
Under  the  statute  of  12  Car.  II.  a  father  may 

authorize  the  survivor  of  two  guardians  ap- 
pointed by  him  to  nominate  a  successor. 
Goods  of  Parnell,  L.  R.  2  P.  &  D.  379. 

7.  Testamentary  Guardian  May  Be  Removed  for 
Cause.  —  Matter  of  King,  42  Hun  (N.  Y.)  607; 
Damarell  v.  Walker,  2  Redf.  (N.  Y.)  198;  Mc- 
Phillips  v.  McPhillips,  9  R.  I.  536. 

Only  for  Good  Cause.  —  A  testamentary 
guardian  cannot  be  removed,  nor  any  other 
guardian  appointed,  except  for  good  cause. 
Copp  v.  Copp,  20  N.  H.  2S4. 

The  court  will  not  interfere  or  remove  him, 
unless  it  is  absolutely  necessary.  /;/  re  Goode, 
I  Ir.  Ch.  256.  See  also  infra,  this  title.  Ter- 
mination of  Guaxiianship — By  Removal  from 
Trust. 

8.  By  the  Judicature  Act  power  to  exercise  the 
chancery  jurisdiction  over  guardianships  is 
given  to  the  judges  of  the  Queen's  Bench. 
Reg.  v.  Gyngall,  (1893)  2  Q.  B.  232. 

9.  Jurisdiction  of  Chancery  to  Appoint  Guardians 

—  England.  —  Mellish  v.  Dc  Costa,  2  Atk.  14; 
Ex  p.  Birchcll,  3  Atk.  813;  Wclleslcy  v.  Welles- 
Icy,  2  Bligh  N.  S.  128;  Ex  p.  Salter.  3  Bro.  C. 
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behavior,1  and  to  control  and  direct  all  guardians  in  the  performance  of  their 
trust,  so  as  to  insure  the  proper  care  of  the  infant's  person  *  and  property.3 

(2)  Of  the  Legislature.  —  The  legislature,  which  primarily  represents  the 
power  of  the  state,  can  also,  by  a  special  legislative  act,  provide  a  guardian 
for  an  infant,  in  the  absence  of  any  constitutional  restriction.4 

(3)  Of  Statutory  Courts.  —  But  the  power  of  the  legislature  is  more  com- 
monly exercised  by  the  creation  of  special  courts  to  which  the  probate  of 
wills,  the  administration  of  estates,  and  the  like  trusts  are  committed,  and  to 


C.  500;  Johnstone  v.  Beattie,  10  CI,  &  F.  85; 
Ex  p.  Champney,  I  Dick.  350;  In  re  Bond,  n 
Jur.  114;  Eyre  v.  Shaftsbury,  2  P.  Wms.  118; 
Ex  p.  Watkins,  2  Ves.  470;  Ex  p.  Mountfort, 
15  Ves.  Jr.  445;  Reg.  v.  Gyngall,  (1893)2  Q. 
B.  232. 

United  States.  —  Williamson  v.  Berry,  8 
How.  (U.  S.)  555. 

Alabama.  —  Hall  v.  Lay,  2  Ala.  529;  Wood 
v.  Wood,  3  Ala.  756;  Lang  v.  Pettus,  11  Ala. 
37;  Lee  v.  Lee,  55  Ala.  590. 

Arkansas.  —  Myrick  v.  Jacks,  33  Ark.  425. 

Illinois.  —  Cowls  v.  Cowls,  8  111.  435,  44  Am. 
Dec.  708. 

Indiana.  —  Childrens'  Guardians  v.  Shatter, 
139  Ind.  268. 

Kentucky.  —  Com.  v.  Henshaw,  2  Bush  (Ky.) 
286. 

New  York.  —  Matter  of  Hosford,  2  Redf. 
(N.  Y.)  168. 

Tennessee.  —  Lake  v.  McDavitt,  13  Lea 
(Tenn.)  26. 

Virginia.  —  Durrett  v.  Davis,  24  Gratt.  (Va.) 
302;  Ficklin  v.  Ficklin,  2  Va.  Cas.  204. 

Wisconsin.  —  Glasscott  v.  Warner,  20  Wis. 
654;  In  re  Klein,  95  Wis.  246. 

1.  See  infra,  this  title,  Termination  of 
Guardianship  —  By  Removal  from  Trust  — 
Jurisdiction  to  Remove  —  Of  Chancery. 

2.  The  power  of  chancery  is  not  limited  to 
cases  where  the  infants  have  property  to  pro- 
tect. In  re  Spence,  2  Phil.  247.  But  see 
Wellesley  v.  Beaufort,  2  Russ  1. 

3.  Power  of  Chancery  to  Control  Guardians  in 
Performance  of  Their  Trust  —  England.  —  John- 
stone v.  Beattie,  10  CI.  &  F.  85. 

Arkansas.  —  Myrick  v.  Jacks,  33  Ark.  425. 

California.  —  Lord  v.  Hough,  37  Cal.  657. 

Illinois.  — Cowls  v.  Cowls,  8  111.  435,  44  Am. 
Dec.  708;  Lynch  v.  Rotan,  39  111.  14;  Grattan 
v.  Grattan,  18  111.  171;  Smith  v.  Sackett,  10 
111.  534- 

Indiana.  —  Children's  Guardians  v.  Shutter, 
139  Ind.  268. 

Kentucky.  —  Com.  v.  Henshaw,  2  Bush  (Ky.) 
286;  Clark  v.  Layne,  97  Ky.  290. 

Maryland.  —  Crain  v.  Barnes,  I  Md.  Ch.  151. 

New  York.  —  Disbrow  v.  Henshaw,  8  Cow. 
(N.  Y.)  349;  Matter  of  Andrews,  1  Johns.  Ch. 
<N.  Y.)99;  Matter  of  Dyer,  5  Paige  (N.Y.)  534. 

Pennsylvania.  —  Shollenberger's  Appeal,  21 
Pa.  St.  340. 

Tennessee.  —  Talbot  v.  Provine,  7  Baxt. 
(Tenn.)  502;  Thompson  v.  Mebane,  4  Heisk. 
(Tenn.)370;  Lake  v.  McDavitt,  13  Lea  (Tenn.) 
26;  Lancaster!'.  Lancaster,  13  Lea  (Tenn.)  132; 
Hurt  v.  1  ong,  90  Tenn.  445. 

See  also  People  v.  Wilcox,  22  Barb.  (N.  Y.) 
184;  People  v.  Erbert,  (Supm.  Ct.  Gen.  T.)  17 
Abb.  Pr.  (N.  Y.)  395;  Townsend  v.  Kendall,  4 
Minn.  412,  77  Am.  Dec.  534. 


Chancery  May  Order  Mother  to  Deliver  Infant  to 
Guardians. —  Wright  v.  Naylor,  5  Madd.  77. 

So  Chancery  Has  Jurisdiction  to  Restore  Custody 
of  an  Infant  to  the  Father,  if  a  guardian  has  been 
illegally  appointed  without  notice  to  him. 
Collins  v.  Warner,  32  Ark.  87;  Bowles  v. 
Dixon,  32  Ark.  92. 

Chancery  May  Oblige  a  Guardian  to  Give 
Security.  —  Per  North,  C.  J.,  in  Quadring  v. 
Downs,  2  Mod.  176. 

Where  one  guardian  is  insolvent,  and  the 
other  and  the  sureties  are  of  very  doubtful 
credit,  and  the  trust  has  many  years  yet  to 
run,  the  court  will  order  further  security,  or 
the  funds  brought  into  court,  to  be  paid  out 
only  by  its  order.  Monell  v.  Monell,  5  Johns. 
Ch.  (N.  Y.)  2S3,  9  Am.  Dec.  298. 

Under  the  Alabama  rule,  by  which  the  father 
ha3  control  of  the  estate  as  well  as  of  the  per- 
son of  his  child,  equity  will  interpose  its  aid 
to  prevent  the  estate  from  being  squandered, 
and  will  require  the  father  to  give  security. 
Hall  v.  Lay,  2  Ala.  529;  Wood  v.  Wood,  3  Ala. 
756. 

Chancery  Has  Jurisdiction  of  a  Demand  by  a 
Ward's  Heirs  against  the  guardian,  though  for 
money  only.    Armstrong  v.  Miller,  6  Ohio  118. 

Chancery  Has  Jurisdiction  Though  No  Cause  Is 
Pending.  —  The  chancery  jurisdiction  over  in- 
fants in  England  does  not  depend  upon  the 
pendency  of  any  bill  in  chancery,  but  may  be 
exercised  on  the  presentation  of  a  petition  to 
the  chancellor,  without  any  bill  pending. 
Mellish  v.  De  Costa,  2  Atk.  14;  Ex  p.  Whit- 
field, 2  Atk.  315;  Ex  p.  Birchell,  3  Atk.  813; 
Exp.  Kent,  3  Bro.  C.  C.  88;  Exp.  Salter,  3 
Bro.  C.  C.  500;  Ex  p.  Champney,  1  Dick.  350; 
In  re  M'Cullochs,  Drury  276;  In  re  Bond,  11 
Jur.  114;  Eyre  v.  Shaftsbury,  2  P.  Wms.  118; 
In  re  Spence,  2  Phil.  247;  Villareal  v.  Mellish, 
2  Swanst.  533;  Ex  p.  Watkins,  2  Ves.  470; 
Ex  p.  Mountfort,  15  Ves.  Jr.  445.  Contra, 
Exp.  Hopkins,  3  P.  Wms.  152. 

So  chancery  may  act  upon  an  application  to 
fix  the  maintenance  of  an  infant,  though  no 
cause  is  pending.  Ex  p.  Whitfield,  2  Atk.  315; 
Ex  p.  Kent,  3  Bro.  C.  C.  88;  Ex  p.  Salter,  3 
Bro.  C.  C.  500;  Ex  p.  Green,  1  Jac.  &  W.  253. 

In  Tennessee  it  has  been  held  that  chancery 
has  the  right  to  determine  the  custody  of  in- 
fants, without  a  cause  pending.  Villareal  v. 
Mellish,  2  Swanst.  533. 

4.  Guardianship  by  Legislative  Appointment.  — 
Henderson  v.  Dowd,  116  N.  Car.  795.  See 
Hoyt  v.  Sprague,  103  U.  S.  613. 

But  a  legislative  act  authorizing  M.,  guardian 
of  F.,  to  sell  the  real  estate  of  said  minor  does 
not  constitute  her  such  guardian,  but  assumes 
her  capacity,  and  she  must  be  appointed 
guardian  by  the  proper  court  before  she  can 
use  the  power.  Paty  v.  Smith,  50  Cal.  153. 
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these  courts,  variously  entitled  Probate,  Orphans'  or  Surrogates'  Courts,  the 
appointment  of  guardians  is  now  generally  committed  in  the  United  States. 

Concurrent  Jurisdiction  with  Courts  of  Chancery.  —  It  has  been  generally  held  that 
where  the  statute  creating  these  courts  does  not  expressly  give  exclusive 
jurisdiction  to  them,  the  authority  conferred  upon  them  is  simply  cumulative, 
and  their  jurisdiction  is  concurrent  with  that  of  courts  of  chancery.1  Gen- 
erally guardians  appointed  by  these  statutory  courts  are,  like  all  other  guard- 
ians, subject  to  the  supervision  and  control  of  courts  of  chancery,  and  liable 
to  removal  by  them  for  incompetence  or  misbehavior.2  Practically,  however, 
the  jurisdiction  to  appoint  guardians  to  infants  and  to  control  them  in  the 
administration  of  their  property  is  confined  to  the  statutory  courts.  Courts 
of  chancery  rarely  exercise  their  jurisdiction  to  appoint  guardians,3  nor  will  a 
chancery  court  take  upon  itself  the  management  of  the  estate  of  a  ward  for 
whom  a  guardian  has  been  appointed  by  a  statutory  court,  and  thus  supersede 
that  court,  except  in  extraordinary  cases  and  for  special  reasons.4 

b.  Jurisdiction  of  Particular  Court  —  (i)  Arising  from  Ward's 
Domicil.  —  The  particular  court,  whether  a  court  of  chancery  or  a  statutory 
court,  which  has  the  right  and  owes  the  duty  to  appoint  a  general  guardian, 
that  is,  a  guardian  over  both  the  person  and  the  estate  of  the  ward,  is  the  one 
within  whose  territorial  jurisdiction  the  ward  is  domiciled.5  But  as  a  guard- 
ian's authority,  as  a  matter  of  strict  legal  right,  is  restricted  to  the  country 
and  in  the  United  States  to  the  state  in  which  he  was  appointed,6  if  an  infant 
resides  in  a  country  or  state  other  than  that  of  his  domicil  it  may  be  necessary 
for  his  protection  to  have  a  legal  guardian  there.  In  such  a  case,  the  resi- 
dence of  the  infant  within  the  state  is  sufficient  to  give  to  the  courts  of  the 
state  jurisdiction  to  appoint  a  guardian.7  In  such  cases,  however,  the  courts 
will  generally,  in  a  spirit  of  comity,  recognize  the  authority  of  the  guardian 
appointed  in  the  state  or  country  of  the  infant's  domicil.8 

What  Constitutes  Domicil  for  the  Purpose  —  Infant's  Domicil  Primarily  That  of  Father.  — 
The  domicil  of  an  infant,  for  the  purpose  of  conferring  jurisdiction  to  appoint 


1.  Jurisdiction  of  Statutory  Courts  Generally 
Concurrent  with  That  of  Chancery.  —  Lee  v.  Lee, 
55  Ala.  590;  Myrick  v.  Jacks,  33  Ark.  425; 
Shumard  v.  Phillips,  53  Ark.  37;  Wilson  v. 
Roach,  4  Cal.  362;  Children's  Guardians  v. 
Shutter,  139  Ind.  268;  Corrie's  Case,  2  Bland 
(Md.)  488;  Crain  v.  Barnes,  1  Md.  Ch.  151 ; 
Taff  7/.  Hosmer,  14  Mich.  249;  Wilcox  v. 
Wilcox,  14  N.  Y.  575;  Lake  v.  McDavitt,  13 
Lea  (Tenn.)  26  (but  see  Webb  v.  Fritls,  8  Baxt. 
(Tenn.)  218);  Durrett  v.  Davis.  24  Gratt.  (Va.) 
302;  Glasscott  v.  Warner,  20  Wis.  654.  See 
also  Sterritt  v.  Robinson,  17  Iowa  61;  llarlin 
v.  Stevenson,  30  Iowa  371. 

2.  Power  of  Chancery  over  Guardians  Appointed 
by  Statutory  Courts.  —  Cowls  v.  Cowls,  8  111. 
435,  44  Am.  Dec.  708:  Disbrow  v.  Henshaw, 
8  Cow.  (N.  Y.)  349,  Matter  of  Andrews,  1 
Johns.  Ch.  (N.  Y.)99;  Matter  of  Dyer,  5  Paige 
(N.  Y.)  534;  Shollenbergcr's  Appeal,  21  Pa.  St. 
340;  Willis  :•.  Fox,  25  Wis.  646. 

3.  Chancery  Courts  Barely  Appoint  Guardians. — 
Schoulcron  Domestic  Relations  (3d  ed.).  £  3°3- 

4.  When  Chancery  Will  Supersede  Statutory 
Court.  —  Ames  v.  Ames,  148  111.  321;  Willis  v. 
Fox,  25  Wis.  646. 

ft.  General  Guardian  Appointed  by  Court  of 
Ward's  Domicil  —  England,  —  Johnstone  v. 
Beattie,  10  CI.  &  F.  42. 

Georgia.  —  Ross  v.  Southwestern  R.  Co.,  53 
Ga.  514. 

Illinois.  —  Barnsback  v.  Dewey,  13  III.  App. 
581;  Wackcrle  v.  People,  65  III.  App.  423. 
15  C.  of  L.  — 3 
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Louisiana.  —  Shaw's  Succession,  13  La.  Ann. 
265. 

New  York.—  Ex  p.  Bartlett,  4  Bradf.  (N.  Y.) 
221. 

Ohio.  —  Maxsom  v.  Sawyer,  12  Ohio  195. 

But  by  Statute  in  Several  States  the  jurisdic- 
tion to  appoint  a  guardian  is  given  to  the  court 
of  the  county  in  which  the  ward  resides. 
Matter  of  Raynor,  74  Cal.  421;  Harding  v. 
Weld,  128  Mass.  587;  Herring  v.  Goodson,  43 
Miss.  392;  Duke  v.  State,  57  Miss.  229;  Mat- 
ter of  Pierce,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr. 
(N.  Y.)  532;  Ex  p.  Bartlett,  4  Bradf.  (N.  Y.) 
221;  Mintzer's  Estate,  2  Pa.  Dist.  584. 

Under  the  Ohio  statute  it  was  held  that  a 
County  Court  had  jurisdiction  to  appoint  a 
guardian  for  a  minor  when  the  minor  had 
either  an  actual  or  a  constructive  residence 
in  the  county.  Maxsom  v.  Sawyer,  12  Ohio 
195- 

A  Statute  Authorizing  the  Grant  of  Guardianship 

by  the  court  of  a  county  other  than  that  where 
the  ward  is  domiciled  or  resides  is  not  uncon- 
stitutional.   Shine  v.  Brown,  20  Ga.  375. 

6.  Seethe  title  FOREIGN  GUARDIANS,  vol.  13, 
p.  905. 

7.  Residence  in  State  Confers  Jurisdiction  to  Ap 
point  Guardian.  —  Johnstone  v.  Beattie,  10  CI. 
&  F.  42;  Ross  v.  Southwestern  R.  Co.,  53  Ga. 
514;  Farrington  v.  Wilson,  29  Wis.  383.  Corn- 
pan-  Matter  of  Hubbard,  82  N.  Y.  90. 

8.  Sec  the  title  Foreign  GUARDIANS,  vol.  13, 
p.  967. 
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a  general  guardian,  primarily  arises  from  the  domicil  of  the  father,  or,  if  the 
father  be  dead,  from  his  domicil  at  the  time  of  death.1 

When  Domicil  of  Mother  Determines  That  of  Infant.  —  But  if,  since  the  father's 
death,  the  mother,  without  fraudulent  intent,  has  removed  her  residence  and 
that  of  the  child  to  another  jurisdiction,  the  infant's  domicil  will  be  deemed 
to  follow  that  of  the  mother.3  And  even  before  the  father's  death,  if  he 
abandons  his  child  and  ceases  to  support  it,  and  thereby  loses  his  right  to  its 
custody,  and  the  natural  guardianship  devolves  upon  the  mother,  her  domicil 
will  thereafter  determine  that  of  the  child.3 

Effect  of  Removal  of  Infant  by  Guardian.  —  It  has  been  held  that  under  certain 
conditions  the  removal  of  an  infant  by  a  guardian  other  than  its  natural 
guardian  will  change  its  domicil.  But  upon  this  question  there  is  great  con- 
flict of  authority.4    It  is  well  settled,  however,  that  in  case  of  the  removal  of 


1.  Domicil  of  Infant  Primarily  That  of  Father. 

—  United  States.  —  Sprague  v.  Litherberry,  4 
McLean  (U.  S.)  442. 

Alabama.  —  Daniel  v.  Hill,  52  Ala.  430;  Des- 
ribes  :.  Wilmer,  69  Ala.  31,  44  Am.  Rep.  501; 
Allgood  v.  Williams,  92  Ala.  551. 

Indiana.  —  Warren  v.  Hofer,  13  Ind.  167 

Iowa.  —  Jenkins  v.  Clark,  71  Iowa  552;  Mat- 
ter of  Johnson,  87  Iowa  130. 

Louisiana.  —  Stephen's  Succession,  19  La. 
Ann.  499;  Vennard's  Succession,  44  La.  Ann. 
1076. 

Mississippi. — Wells  v.  Andrews,  60  Miss. 

373- 

Missouri.  — Lewis  v.  Castello,  17  Mo.  App. 
593;  De  Jarnett  v.  Harper,  45  Mo.  App.  415. 

New  York. — Guardianship  of  Hughes, 
Tuck.  (N.  Y.)  38. 

Pennsylvania.  —  Taylor's  Estate,  9  Pa.  Co. 
Ct.  122. 

Under  the  English  Rules  as  to  national  domicil, 
the  Chancery  Court  in  England  took  jurisdic- 
tion to  determine  the  custody  of  infants  of 
English  parentage,  although  they  were  born 
and  had  always  lived  in  Paris,  their  mother 
living  there  with  them,  but  the  father  living  in 
England.  Hope  v.  Hope,  27  Eng.  L.  &  Eq. 
249. 

Where  the  Father  Died  a  Resident  of  Iowa,  and 

■■his  will  was  probated  there,  it  was  held  that 
that  was  the  jurisdiction  for  appointment  of 
a  guardian,  though  the  child  was  actually 
resident  in  another  state.  Matter  of  Johnson, 
87  Iowa  130. 

Domicil  of  Illegitimate  Infant. —  But  the  rule 
stated  in  the  text  applies  only  to  legitimate 
children.  The  domicil  of  an  illegitimate  in- 
fant is  that  of  the  mother.  Jacobson  Domicil, 
§  105. 

2.  Removal  of  Infant  by  Surviving  Mother  — 

England. —  Potinger  v.  Wightman,  3  Meriv. 

79' 

United  States.  —  Lamar  v.  Micou,  112  U.  S. 
452. 

Kentucky.  —  Swayzee  v.  Miller,  17  B.  Mon. 
(Ky.)  565. 

Louisiana. — Winn's  Succession,  3  Rob. 
(La.)  303;  Bailey  v.  Morrison,  4  La.  Ann.  523; 
Lewis's  Succession,  10  La.  Ann.  789,  63  Am. 
Dec.  600. 

Massachusetts.  —  Dedham  v.  Natick,  16 
Mass.  135. 

Missouri.  —  Lacy  v.  Williams,  27  Mo.  2S0. 
Nebraska.  —  Myers  w.  McGavock,  39  Neb. 
843,  42  Am.  St.  Rep.  627. 
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Ohio.  —  Commercial  Gazette  Co.  v.  Dean,  25 
Cine.  L.  Bui.  250,  11  Ohio  Dec.  (Reprint)  207. 

Texas.  —  Munson  v.  Newson,  9  Tex.  109. 

In  Alabama  the  rule  that  formerly  prevailed 
was  that  if  after  the  death  of  the  father  a 
guardian  had  been  appointed,  the  mother 
could  not  change  the  domicil  of  the  infant 
without  such  guardian's  consent,  but  she 
might  change  it  during  her  widowhood,  if  the 
child  was  of  tender  years,  and  no  guardian 
had  been  appointed.  Carlisle  v.  Tuttle,  30 
Ala. .613;  Johnson  v.  Copeland,  35  Ala.  521; 
Moses  v.  Faber,  81  Ala.  445.  But  under  the 
Act  of  Feb.  26,  1881,  amending  section  2800  of 
the  Code  of  1876,  if  the  surviving  mother  of 
an  infant  under  fourteen  years  of  age,  for 
whom  a  guardian  had  been  appointed  in  the 
county  of  his  father's  last  domicil,  removed 
with  him  into  another  county  in  Ihe  state,  an- 
other guardian  might  be  appointed  for  him 
there.    Moses  v.  Faber,  81  Ala.  445. 

Effect  of  Remarriage  of  Mother.  —  There  is 
some  conflict  of  authority  upon  the  question 
whether  the  infant's  domicil  follows  the 
mother's  where  she  acquires  a  new  domicil  by 
remarriage.  The  better  opinion  seems  to  be 
that  it  does  not.  Lamar  v.  Micou,  112  U.  S. 
452;  Freetown  v.  Taunton,  16  Mass.  52;  John- 
son v.  Copeland,  35  Ala.  521;  Mears  v.  Sin- 
clair, 1  W.  Va.  185.  But  this  exception  to  the 
genera]  rule  is  denied  in  some  states.  Winn's 
Succession,  3  Rob.  (La.)  303;  Lewis's  Succes- 
sion, 10  La.  Ann.  789,  63  Am.  Dec.  600;  Mun- 
son v.  Newson,  9  Tex.  109. 

Where  the  ward  resided  in  Tennessee  with 
a  testamentary  guardian,  and  his  mother,  hav- 
ing remarried,  removed  him  by  force  to  Mis- 
sissippi and  procured  her  appointment  as 
guardian  there,  the  child  was  restored  to  the 
custody  of  the  Tennessee  guardian  on  habeas 
corpus.  Alston  v.  Foster,  Freem.  (Miss.)  732, 
6  How.  (Miss.)  406. 

In  ATew  York  it  has  been  held  that  if  after 
the  death  of  the  father  the  mother  remarries 
and  moves  to  her  husband's  home,  but  leaves 
the  child  in  the  domicil  of  its  origin,  the  dom- 
icil of  the  child  will  not  follow  hers.  Brown 
v.  Lynch,  2  Bradf.  (N.  Y.)  214. 

3.  Where  Father  Abandons  Infant.  —  People 
v.  Dewey,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N. 
Y.)  267. 

4.  As  to  when  the  guardian  has  power  to 
change  the  ward's  domicil,  see  infra,  this  title. 
Powers  and  Duties  of  Guardian ,  subdiv.  T.  c. 

Right  to  Alter  Ward's  Domicil. 
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an  infant  from  its  former  domicil  by  a  person  wholly  unauthorized,  or  by  the 
infant's  own  act,  without  the  consent  of  parent  or  guardian,  no  change  of 
domicil  occurs.' 

When  Domicil  of  Person  Standing  in  Loco  Parentis  Determines  Infant's  Domicil.  —  Where, 
however,  the  parents  are  dead,  or  have  relinquished  the  custody  of  their 
infant,  and  it  is  living  with  other  relatives  acting  in  loco  parentis,  this  residence 
will  be  deemed  sufficient  to  confer  jurisdiction  to  appoint  a  guardian.2 

When  a  Court  Has  Taken  Jurisdiction  over  a  Ward  by  appointing  a  guardian,  its 
jurisdiction  continues  though  the  ward  change  his  residence,  and  if  the 
guardian  die  or  be  removed  the  same  court  should  appoint  his  successor.3 
In  such  a  case  the  relation  of  the  ward  to  the  court  of  the  prior  domicil  is 
itself  a  decisive  fact  in  determining  whether  the  change  of  residence  amounts 
to  a  change  of  domicil.  But  it  should  always  be  borne  in'  mind  that  a  guard- 
ian appointed  in  the  country  or  state  of  the  infant's  domicil  has,  as  a  matter 
of  strict  legal  right,  no  authority  as  guardian  in  any  other  country  or  state.4 

Under  the  Statutes  of  Several  of  the  United  States,  in  case  a  guardianship  becomes 
vacant  by  death,  removal,  or  resignation,  the  court  of  the  county  in  which  the 
ward  then  resides  has  jurisdiction  to  appoint  another  guardian,  notwithstand- 


1.  Unauthorized  Removal  or  Kemoval  by  Infant's 
Own  Act.  —  Stuart  v.  Bute,  9  H.  L.  Cas.  440; 
Grimmett  v.  Witherington,  16  Ark.  377,  63 
Am.  Dec.  66;  Taylor  v.  Jeter,  33  Ga.  195,  81 
Am.  Dec.  202  {compare  Dampier  v.  McCall,  78 
Ga.  607);  Warren  v.  Hofer,  13  Ind.  167:  Matter 
of  Johnson,  87  Iowa  130;  Munday  v.  Baldwin, 
79  Ky.  121;  Stephens's  Succession,  19  La. 
Ann.  499;  Ex  p.  Dawson,  3  Bradf.  (N.  Y.)  130; 
Matter  of  Daniels,  71  Hun  (N.  Y.)  195;  Tay- 
lor's Estate,  9  Pa.  Co.  Ct.  122. 

The  domicil  of  origin  can  be  changed  only 
by  choice;  and  that  cannot  be  exercised  by  a 
minor,  nor  by  any  one  except  his  parent  or 
guardian.    Ex  p.  Dawson,  3  Bradf.  (N.  Y.)  130. 

Clandestine  or  Fraudulent  Removal.  —  Where 
an  infant  has  property  in  both  England  and 
Scotland,  and  the  English  court  has  been  the 
first  to  appoint  a  guardian,  and  the  infant  is 
afterwards  clandestinely  removed  to  Scotland 
without  the  guardian's  consent,  the  Scotch 
courts  will  direct  the  restoration  of  the  infant 
to  the  English  guardian.  Stuart  v.  Bute,  9  H. 
L.  Cas.  440. 

The  courts  of  New  York  have  jurisdiction  to 
appoint  a  guardian  to  a  ward  resident  there, 
though  domiciled  elsewhere,  or  having  prop- 
erty there;  but  if  the  infant  has  neither  domi- 
cil, residence,  nor  property  there,  there  is  no 
jurisdiction.  That  the  infant  has  been  tempo- 
rarily brought  to  the  state  by  stratagem  will 
not  avail.    Matter  of  Hubbard,  82  N.  Y.  90. 

Where  the  infant's  residence  was  fixed  by 
the  parents  in  Connecticut,  and  its  property 
was  there,  its  unauthorized  removal  to  New 
York  after  their  death,  with  intent  to  prevent 
the  Connecticut  courts  from  selecting  the 
guardian,  does  not  give  to  the  New  York 
courts  jurisdiction  to  appoint  him.  Matter  of 
Daniels,  71  Hun  (N.  Y.)  195. 

2.  When  Infant's  Domicil  Determined  by  That 
of  Persons  Acting  in  Loco  Parentis.  —  Lamar  v. 
Micou,  114  U.  S.  218;  Matter  of  Vance,  92  Cal. 
195;  Kclscy  v.  Green,  69  Conn.  291;  Darden 
v.  Wyatt,  15  Ga.  414;  Matter  of  Benton,  92 
Iowa  202,  54  Am.  St.  Rep.  546;  Matter  of 
Storkman,  71  Mich.  180;  Mintzer's  Estate,  13 
Pa.  Co.  Ct.  465;  Taney's  Appeal,  97  Pa.  St.  74. 


In  Iowa  it  has  been  held  that  after  the  death 
of  an  infant's  parents  the  paternal  grandfather 
and  next  of  kin  becomes  its  natural  guardian, 
and  may  in  good  faith  change  its  domicil,  so 
as  to  give  to  a  Probate  Court  jurisdiction  to 
appoint  a  guardian  for  it.  Matter  of  Benton, 
92  Iowa  202,  54  Am.  St.  Rep.  546. 

But  in  the  same  slate,  where  the  parents  of 
an  infant  were  dead,  and  an  aunt,  at  the  re- 
quest of  the  mother  in  her  will,  took  the  child 
out  of  the  state  where  the  parents  had  been 
domiciled,  but  assumed  no  legal  obligations 
towards  it,  it  was  held  that  the  domicil  of  the 
infant,  for  the  appointment  of  a  guaruian,  was 
where  the  parents  had  lived,  and  not  in  the 
state  in  which  the  aunt  had  her  domicil. 
Jenkins  v.  Clark,  71  Iowa  552. 

In  Alabama  a  doctrine  contrary  to  that  stated 
in  the  text  prevails.  There  the  domicil  of  the 
father,  while  living,  continues  to  be  the  child's 
only  legal  domicil  after  the  father's  death, 
though  the  child  is  living  elsewhere  with  a 
relative  to  whom  the  father  had  intrusted' it. 
Allgood      Williams,  92  Ala.  551. 

So  in  Missouri  it  has  been  held  that  the  juris- 
diction for  the  appointment  of  a  guardian  is 
where  the  father  lived  and  the  mother  still 
lives,  though  the  father  intrusted  the  child  to 
the  care  of  one  living  in  another  country,  and 
the  mother  is  insane.  De  Jarnett  v.  Harper, 
45  Mo.  App.  415. 

3.  Court  Appointing  Guardian  Retains  Its  Juris- 
diction Notwithstanding  Ward's  Change  of  Resi- 
dence.—  Dorman  v.  Ogbourne,  16  Ala.  759; 
Shorter  v.  Williams,  74  Ga.  539;  Marhcineke 
v.  Grothaus,  72  Mo.  204;  Garrison  v.  Lyle,  33 
Mo.  App.  558.  Sec  also  People  v.  Wamsley, 
(Supm.  Ct.  Spec.  T.)  15  Abb.  Pr.  (N.  Y.)  323; 
Wackerle  v.  People,  65  111.  App.  423;  McGale 
v.  McGale,  18  R.  I.  675. 

In  Louisiana  removal  of  the  father  and  tutor 
to  another  state  docs  not  change  the  domicil 
of  the  wards  who  remain,  so  as  to  oust  the 
court  which  appointed  a  guardian  of  jurisdic- 
tion to  remove  him.  Lyons  r.  Andrews,  13 
La.  Ann.  685. 

4.  Sec  the  title  FOREIGN  GUARDIANS,  vol. 
13,  p.  965. 
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ing  the  fact  that  the  former  guardian  was  appointed  by  the  court  of  another 
county  in  which  the  ward  formerly  resided  or  had  his  domicil.1 

(2)  Arising  from  Ward's  Oivncrship  of  Property  Within  fur  isdiction. — In 
addition  to  the  general  jurisdiction  vested  in  the  courts  of  the  ward's  domicil, 
a  special  jurisdiction  exists  wherever  the  ward  has  property,  for  the  appoint- 
ment of  a  guardian  to  secure  and  administer  that  property.2  Such  a  guardian- 
ship gives  no  authority  over  the  person  of  the  ward,  nor  over  any  property 
except  that  within  the  jurisdiction.3  An  appointment  of  a  guardian  by  a 
court  within  whose  jurisdiction  the  ward  is  not  domiciled,  does  not  reside,  and 
has  no  property,  is  wholly  void.* 

c.  Facts  Necessary  to  Justify  Appointment. — Jurisdictional  facts 
that  must  appear  to  make  any  appointment  legal  are  the  infancy  of  the  ward,5 
the  lack  of  any  guardian  within  the  jurisdiction,6  and  the  death  of  the  father, 
except  in  cases  where  he  is  found  to  be  unfit,  or  where  he  is  residing  abroad, 
or  where  the  infant  owns  property.7 


1.  Rule  under  Statutes  of  Certain  States.  — 

Matter  of  Raynor,  74  Cal.  421;  Harding  v. 
Welds,  12S  Mass.  587;  Ex  p.  Bartlett,  4  Bradf. 
(N.  Y.)  221.  See  also  Moses  v.  Faber,  81  Ala. 
445- 

2.  Special  Jurisdiction  to  Appoint  Guardian  to 
Administer  Ward's  Property.  —  Maxwell  v. 
Campbell,  45  Ind.  361;  Gaines's  Succession, 
42  La.  Ann.  699;  Kraft  v.  Wickey,  4  Gill  &  J. 
(Md.)  332,  23  Am.  Dec.  569;  Clarke  v.  Cordis, 
4  Allen  (Mass.)  466;  Davis  v.  Hudson,  29 
Minn.  27;  West  Duluth  Land  Co.  v.  Kurtz,  45 
Minn.  380;  McLoskey  v.  Reid,  4  Bradf.  (N. 
Y.)  334;  Neal  v.  Bartleson,  65  Tex.  478.- 

Trust  Property.  —  Where  an  infant  resides 
without  the  state,  but  has  an  interest  in  a  trust 
the  trustee  whereof  resides  within  the  state, 
the  residence  of  the  trustee  is  the  situs  of  the 
property  and  the  jurisdiction  for  the  appoint- 
ment of  a  guardian.  Clarke  v.  Cordis,  4 
Allen  (Mass.)  466. 

Property  Acquired  by  Will  or  Inheritance.  — 
The  court  which  proves  the  will,  appoints  the 
executor,  and  receives  his  returns,  has  power 
to  appoint  a  guardian  for  a  minor  legatee. 
Trumbo  v.  Reigne,  11  Rich.  L.  (S.  Car.)  189. 

A  Probate  Court  has  power  to  appoint  a 
guardian  to  a  ward  residing  in  another  county 
and  having  no  guardian,  if  the  necessity  for 
one  arises  within  the  territory  of  the  court,  as 
by  the  fact  that  the  father's  estate  is  being  ad- 
ministered there.  Probate  Judge  v.  Hinds,  4 
N.  H.  464. 

Guardian  to  Recover  Concealed  Property.  —  A 

guardian  may  be  appointed,  although  there  is 
no  property  in  possession,  if  there  is  claimed 
to  be  concealed  property,  and  a  guardian  is 
sought  for  the  purpose  of  recovering  it.  Seff's 
Appeal,  (Pa.  1887)  9  Atl.  Rep.  282. 

Formerly,  under  the  New  York  Statutes,  the 
surrogate  had  no  power  to  appoint  a  guardian 
for  a  nonresident  minor  having  property 
within  the  jurisdiction;  but  the  general  power 
of  the  chancellor  extended  to  such  a  case. 
Matter  of  Hosford,  2  Redf.  (N.  Y.)  168.  But 
this  lack  of  power  was  afterwards  corrected  by 
statute.    Matter  of  Fitch,  3  Redf.  (N.  Y.)  457. 

3.  Extent  of  Guardian's  Authority.  —  Moise  v. 
Mutual  Reserve  Fund  L.  Assoc.,  45  La.  Ann. 
736;  Divis  v.  Hudson,  29  Minn.  27;  West  Du- 
luth Land  Co.  v.  Kurtz,  45  Minn.  380;  Kraft 
v.  Wickey,  4  Gill  &  J.  (Md.)  332,  23  Am.  Dec. 
569. 
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4.  Appointment  Void  Where  There  Is  Neither 
Domicil,  Residence,  nor  Property.  —  Norton  v. 
Miller,  25  Ark.  109;  Grier  v.  McLendon,  7  Ga. 
362;  Boyd  v.  Glass,  34  Ga.  253,  89  Am.  Dec. 
252;  Matter  of  Hubbard,  82  N.  Y.  90. 

But  if  the  Record  Shows  the  Fact  of  Residence, 
it  cannot  be  inquired  into  collaterally.  De- 
quindre  v.  Williams,  31  Ind.  444;  Derome  v. 
Vose,  140  Mass.  575;  Dutton  v.  Dutton, 
(Supm.  Ct.)  8  How.  Pr.  (N.  Y.)  99.  See  infra, 
this  section,  When  Appointment  May  Be 
Attacked  Collaterally. 

5.  Facts  Essential  to  Justify  Appointment  —  In- 
fancy of  Ward.  —  State  v.  McLaughlin,  77  Ind. 
335- 

The  Chancery  Court  may  appoint  a  guard- 
ian to  a  female  over  eighteen  and  under 
twenty-one  years  of  age.  Waring  v.  Waring, 
2  Bland  (Md.)  673. 

6.  A  Former  Guardian  Must  Have  Been  Re- 
moved Before  a  Successor  Can  Be  Appointed. — Du- 
pree  v.  Perry,  18  Ala.  34;  Justices  v.  Selman, 
6  Ga.  432;  Leavel  v.  Bettis,  3  Bush  (Ky.)  74; 
Cotton  v.  Wolf,  14  Bush  (Ky.)  238;  Thomas  v. 
Burrus,  23  Miss.  550,  57  Am.  Dec.  X54;  Bled- 
soe v.  Britt,  6  Yerg.  (Tenn.)  458. 

Where  There  Is  a  Testamentary  Guardian  who 
has  not  been  removed,  the  appointment  of  a 
guardian  by  the  Orphans'  Court  is  a  nullity. 
Robinson  v.  Zollinger,  9  Watts  (Pa.)  169; 
Murphy  v.  Superior  Ct.,  84  Cal.  592.  See  also 
Haley's  Succession,  49  La.  Ann.  709. 

But  the  mother's  agreement  to  surrender  to 
a  man  and  his  wife  her  right  of  custody  will 
not  bar  the  proper  court,  in  its  discretion, 
from  appointing  a  different  person  guardian. 
Gloucester  v.  Page,  105  Mass.  231. 

The  right  of  an  incorporated  charitable  in- 
stitution to  take  the  custody  of  a  child  by 
grant  from  the  father  does  not  bar  the  appoint- 
ment of  a  guardian,  since  its  powers  are  not 
coextensive  with  those  of  a  general  guardian. 
Kearney  v.  Brooklyn  Industrial  School  Assoc., 
1  Redf.  (N.  Y.)  292. 

A  Motion  to  Remove  a  Guardian  Who  Was  Ap- 
pointed when  No  Vacancy  Existed  is  in  effect  a 
motion  to  revoke  his  illegal  appointment,  and 
it  should  be  received  and  granted,  so  as  to 
leave  no  excuse  for  collision.  Leavel  v. 
Bettis,  3  Bush  (Ky.)  74.  See  also  Haley's 
Succession,  49  La.  Ann.  709. 

7.  When  Death  of  Father  Essential  to  Appoint- 
ment.—  Friesner  v.  Symonds,  46  N.  J.  Eq.  521; 
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When  Property  Is  in  Hands  of  Testamentary  Trustee.  —  A  guardian  will  not  be 
appointed  where  the  infant's  property  is  in  the  hands  of  a  testamentary 
trustee  who  is  properly  caring  for  it,  unless  the  circumstances  of  the  ward 
require  a  guardian  of  the  person  to  be  appointed.1 

Removal  of  Ward  to  a  Foreign  Country.  —  A  Probate  Court  has  no  power  to 
appoint  a  guardian  for  the  purpose  of  removing  the  ward  to  a  foreign  country; 
and  an  appointment  made  on  application  which  shows  that  to  be  the  purpose 
should  be  revoked.2 

d.  Requisite  Procedure.  —  The  procedure  to  be  followed  in  appointing 
a  guardian  is  very  largely  a  matter  of  local  practice  and  legislation,  but  cer- 
tain principles  are  generally  recognized.  Thus,  a  guardian  should  not  be 
appointed  without  notice  to  the  natural  guardian  or  near  relatives  of  the 
infant,  and  for  errors  committed  by  the  court  in  making  the  appointment 
there  is  a  right  of  appeal.3 

c  When  Appointment  May  Be  Attacked  Collaterally. — The 
appointment  of  a  guardian  by  a  court  not  having  jurisdiction  is  void, 
and  where  the  want  of  jurisdiction  appears  upon  the  record  of  the  court  the 
appointment  may  be  impeached  in  an)'  collateral  proceeding.4  But  where 
the  appointment  has  been  made  by  a  court  having  jurisdiction,  it  cannot  be 
attacked  collaterally.* 


Harris  v.  Petty,  66  Tex.  514;  In  re  Thomas, 
21  Eng.  L.  &  Eq.  524.  In  this  case  two  in- 
fants having  been  sent  to  England  for  their 
education  by  their  father,  who  was  resident 
in  India,  the  court  appointed  a  guardian  for 
them,  to  act  for  the  father  during  his  absence 
abroad,  notwithstanding  the  fact  that  their 
mother  was  residing  in  England. 

Under  the  Kentucky  Statute  in  force  in  1832,  a 
guardian  could  not  be  appointed  while  the 
father  was  living,  though  the  father  declined 
appointment,  and  the  child  had  a  valuable 
estate  derived  from  the  mother.  Poston  v. 
Young,  7  J.  J.  Marsh.  (Ky.)  501. 

Under  a  Constitutional  Provision  giving  to  the 
Probate  Court  power  over  "  orphans'  busi- 
ness," it  cannot  appoint  a  guardian  to  a  child 
whose  father  is  living,  Stewart  v.  Morrison,  38 
Miss.  417;  Earle  v.  Crum,  42  Miss.  165;  nor 
can  the  legislature  authorize  it  to  make  such 
an  appointment,  Ex  p.  Atkinson,  40  Miss.  17. 

The  Appointment  of  a  Guardian  to  Free  Colored 
Minors  was  held  to  be  legal  under  the  Kentucky 
statute  in  force  in  i860.  Clinkinbeard  v. 
Clinkinbeard.  3  Met.  (Ky.)  330. 

1.  Vaccaro  v.  Cicalla,  89  Tenn.  63. 

2.  Desribes  v.  Wilmer,  69  Ala.  25,  44  Am. 
Rep.  501.  But  see  In  «  Thomas,  21  Eng.  L. 
&  Eq.  524. 

3.  As  to  these  and  other  questions  of  proce- 
dure, see  the  title  Gi  ardians,  9  Encyc.  of 
Pl.  and  Pr.  886. 

4.  Appointment  by  Court  Not  Having  Jurisdic- 
tion.—  Dorman  v.  Ogbourne,  16  Ala.  759; 
Shaw's  Succession,  13  La.  Ann.  265;  Palmer 
v.  Oakley,  2  Dougl.  (Mich.)  433,  47  Am.  Dec. 
41;  Gillett  v.  Necdham,  37  Mich.  143;  Davis 
v.  Hudson,  29  Minn.  27;  Lacy  v.  Williams, 
27  Mo.  280;  Dc  Jarnett  v.  Harper,  45  Mo. 
Ap|>.  415;  Maxsom  v.  Sawyer,  12  Ohio  195. 

5.  Appointment  by  Court  Having  Jurisdiction  — 
California.  —  Warner  v.  Wilson,  4  Cal.  313; 
Burroughs!/.  De  Couts,  70  Cal.  361 ;  Hodgdon 
r.  Southern  Pac.  R.  Co.,  75  Cal.  642;  Ex  p. 
Miller,  109  Cal.  643. 

Florida.  —  Simpson  v.  Gonzales,  15  Fla.  9. 


Illinois.  —  People  v.  Medart,  63  111.  App. 
in,  166  111.  348. 

Indiana.  —  Dequindre  v.  Williams,  31  Ind. 
444- 

Louisiana.  —  Winn's  Succession,  3  Rob.  (La.) 
305;  Hoover  v.  Sellers,  5  La.  Ann.  180;  Thibo- 
deaux  v.  Thibodeaux,  5  La.  Ann.  598;  Martin 
v.  Jones,  12  La.  Ann.  168;  Cailleteau  v.  In- 
gouf,  14  La.  Ann.  634;  Keller's  Succession,  39 
La.  Ann.  579;  Arlaud's  Succession,  42  La. 
Ann.  320;  New  England  Mortg.  Security  Co. 
V.  Metcalfe,  49  La.  Ann.  347. 

Maine.  —  Raymond  v.  Wyman,  18  Me.  385. 
Maryland.  —  Fridge  v.  State,  3  Gill  &  J. 
(Md.)  103,  20  Am.  Dec.  463;   Lefever  v.  Le- 
fever,  6  Md.  472. 

Massachusetts.  —  Derome  v.  Vose,  140  Mass. 
575- 

New  York.  —  People  -•.  Wilcox,  22  Barb.  (N. 
\.)  186;  Dutton  v.  Dutton,  (Supm.  Ct.)  8 
How.  Pr.  (N.  Y.Jgg. 

North  Carolina.  —  Howerton  v.  Sexton,  104 
N.  Car.  75. 

Ohio.  —  Shroyer  v.  Richmond,  16  Ohio  St. 
455- 

Texas.  —  Fitts  v.  Fitts,  21  Tex.  511. 
Virginia.  —  Durrett  v.  Davis,  24  Gratt.  (Va.) 
302. 

West  Virginia.  —  Maihews  v.  Wade,  2  W. 
Va.  464. 

Where  the  clerk  has  issued  letters  of  guard- 
ianship and  taken  a  bond,  and  the  guardian 
has  filed  accounts  and  beer,  recognized  by  the 
court,  the  validity  of  the  appointment  cannot 
be  questioned  collaterally.  Shumard  v.  Phil- 
lips, 53  Ark.  37. 

The  act  of  a  court  in  appointing  a  guaidian 
will  be  supported  by  every  legal  intendment. 
Slattery  v.  Smiley,  25  Md.  389. 

The  appointment  cannot  be  reviewed  collat- 
erally, even  by  the  court  that  made  it.  Kel- 
ler's Succession,  39  La.  Ann.  579. 

Where  the  Probate  Court  having  jurisdiction 
removes  one  guardian  and  appoints  another, 
the  acts  cannot  be   questioned  collaterally. 
Simpson  v.  Gonzalez,  15  Fla.  9. 
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/.  SELECTION  OF  Guardian  —  (i)  Is  Discretionary  with  Trial  Court. — 
The  choice  of  the  person  to  be  appointed  as  guardian  is  peculiarly  a  matter  for 
the  discretion  of  the  appointing  court;  and  the  exercise  of  this  discretion  will 
not  be  reviewed  on  appeal,  except  for  manifest  legal  errors.1 

(2)  Infant's  Welfare  Controls.  —  The  welfare  of  the  infant  is  the  primary 
[deration,  to  which  all  others  yield,2  but  the  mere  wishes  of  an  infant 

under  fourteen  years  of  age  have  no  controlling  weight.3 

(3)  Parents'  Wishes.  —  The  wishes  of  the  deceased  parents  of  an  orphan 
child  will  have  careful  consideration,  but  will  not  be  conclusive  upon  the 
court.4 


The  appointment  of  a  guardian  by  the 
proper  court  cannot  be  attacked  collaterally 
by  showing  that  there  was  a  natural  guardian, 
nor  that  the  guardian  appointed  was  one  of 
the  judges  of  the  court.  Fridge  v.  State,  3 
Gill  &  J.  (Md.)  103,  20  Am.  Dec.  463. 

Appointment  Cannot  Be  Attacked  Collaterally 
for  Fraud.  —  An  order  appointing  a  guardian, 
regular  on  its  face  and  made  by  a  court  hav- 
ing jurisdiction,  cannot  be  attacked  collater- 
ally for  fiaud  or  collusion.  Hodgdon  v. 
Southern  Pac.  R.  Co.,  75  Cal.  642.  But  such 
an  order  may  be  declared  null  and  void 
ab  initio  by  the  court  which  made  it,  in  a  direct 
proceeding  to  vacate  it,  on  the  ground  that  it 
was  procured  by  fraud,  provided  the  rights  of 
innocent  third  parties  will  not  be  injuriously 
affected  thereby.  Pease  v.  Roberts,  16  111. 
App.  634. 

Rule  Prohibiting  Collateral  Attack  Does  Not 
Bar  Appeal.  —  The  rule  that  the  appointment  of 
a  guardian  cannot  be  attacked  collaterally 
does  not  apply  to  bar  an  appeal,  since  that  is 
the  direct  means  of  testing  the  legality  of  the 
appointment,  and  is  not  a  collateral  attack. 
Haley's  Succession,  49  La.  Ann.  709. 

As  to  Estoppel  of  Guardian  and  Sureties  to 
altack  the  appointment,  see  infra,  this  title, 
Rights  and  Duties  Arising  from  Relation  of 
Guardian  and  Ward — Obligations  of  Guardian — 
Estoppel  to  Deny  His  Appointment  or  His  Acts 
Thereunder;  and  Guardian's  Bonds — Estoppel 
by  Bond. 

1.  Choice  of  Guardian  Discretionary  with  Court 

—  Arkansas.  —  Sadler  v.  Rose,  18  Ark.  600; 
Nelson  v.  Green,  22  Ark.  367. 

Indiana.  —  Bernhamer  v.  Miller,  114  Ind. 
50X. 

Kansas.  —  Adams  v.  Specht,  40  Kan.  387. 
Louisiana.  — State  v.  Houston,  32  La.  Ann. 
1305. 

Maine.  — Lunt  v.  Aubens,  39  Me.  392. 
Maryland.  —  Ramsay  v.  Thompson,  71  Md. 
315. 

Michigan.  —  Matter  of  Stockman,  71  Mich. 
180. 

New  York.  —  Matter  of  Vandewater,  115  N. 
Y.  669;  Ex  p.  Dawson,  3  Bradf.  (N.  Y.)  130. 

North  Carolina.  —  Batlle  v.  Vick,  4  Dev.  L. 
(15  N.  Car.)  294;  Wynne  v.  Always,  1  Murph. 
(5  N.  Car.)  38;  Long  v.  Rhymes,  2  Murph.  (6 
N.  Car.)  122. 

Pennsylvania.  —  Senseman's  Appeal,  21  Pa. 
St.  331;  Pote's  Appeal,  106  Pa.  St.  574,  51 
Am   Rep.  540;  Gray's  Appeal.  96  Pa,  St.  243. 

The  surrogate's  discretion  is  entirely  unlim- 
ited, except  by  such  principles  as  control  his 
conscience.  Relatives  have  no  com rol  or  in- 
terest, except  to  inform  the  court  as  to  the 


38 


welfare  and  interest  of  the  child.  Ex  p.  Daw- 
son, 3  Bradf.  (N.  Y.)  130. 

The  Supreme  Court  Will  Not  Appoint  a  Guard- 
ian, though  it  reverses  a  decree  of  the  Probate 
Court  refusing  such  appointment,  but  will  re- 
mand the  case  to  the  Probate  Court  to  make 
the  selection.  Congdon  v.  Hersey,  2  R.  I. 
153- 

Rules  Governing  the  Choice  of  a  Guardian  Are 
Codified  in  a  few  of  the  United  Slates.  See  for 
example  Civ.  Code  Cal.,  §  24c. 

2.  Infant's  Welfare  Controlling  Consideration  — 

Alabama.  —  Desribes  v.  Wilmer,  69  Ala.  28,  44 
Am.  Rep.  501. 

Georgia.  —  Watson  v.  Warnock,  31  Ga.  716. 

Lozdsiana.  —  Fuqua's  Succession,  27  La. 
Ann.  271. 

Maryland. — Compton  v.  Compton,  2  Gill 
(Md.)  241. 

Michigan.  —  Matter  of  Stockman,  71  Mich. 
180. 

ATevada.  —  Badenhoof  v.  Johnson,  nNev.  87. 

Nerv  York.  —  Bennetl  v.  Byrne,  2  Barb.  Chi. 
(N.  Y.)  216;  Foster  v.  Mott,  3  Bradf.  (N.  Y.) 
409;  Griffin  v.  Sarsfield,  2  Dem.  (N.  Y.)  4; 
Smith  v.  Smith,  2  Dem.  (N.  Y.)  43;  Matter  of 
Annan,  74  Hun  (N.  Y.)  19;  Holley  v.  Cham- 
berlain,  I  Redf.  (N.  Y.)  333. 

The  court  will  take  into  account  not  merely 
the  infant's  temporary  welfare,  but  his  affec- 
tions, attachments,  training,  education,  and 
morals.    Foster  v.  Mott,  3  Bradf.  (N.  Y.)  409. 

The  interests  of  the  infant  as  viewed  by  the 
court,  rather  than  its  wishes,  aie  to  be  re- 
garded. Compton  v.  Compton,  2  Gill  (Md.) 
241. 

3.  In  appointing  aguardian  to  a  child  under 
fourteen  years  old  the  court  may  in  its  discre- 
tion inquire  into  the  child's  wishes;  but  it  is 
no  legal  error  to  disregard  them.  Walton  v. 
Twiggs,  91  Ga.  90. 

4.  Parents'  Wishes  Considered.  —  In  re  Kaye, 
L.  R.  1  Ch.  387;  Bennett  v.  Byrne,  2  Barb. 
Ch.  (N.  Y.)  216;  Watson  v.  Warnock,  31  Ga. 
716;  Matter  of  Johnson,  87  Iowa  130;  Matter 
of  O'Connell,  102  Iowa  355;  Goss  v.  Stone,  63 
Mich.  319;  Matter  of  De  Marcellin,  24  Hun  (N. 
Y.)  207,  4  Redf.  (N.  Y.)  299. 

The  parental  wishes  will  prevail,  unless 
good  reason  to  the  contrary  is  shown. 
Fuqua's  Succession,  27  La.  Ann.  271;  Baden- 
hoof v.  Johnson,  n  Nev.  87. 

A  Contract  by  the  Father  giving  the  custody 
of  ihe  child  to  an  applicant  may  be  proved, 
not  as  conveying  a  legal  right  to  the  applicant, 
but  as  showing  the  father's  wishes,  and  there- 
fore of  assistance  to  the  court  in  exercising 
its  discretion.  Janes  v.  Cleghorn,  63  Ga.  335, 
68  Ga.  87. 
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(4)  Preference  of  Next  of  Kin.  —  In  making  the  selection,  if  there  are  no 
good  reasons  for  varying  the  natural  order,  the  father  (except,  of  course,  where 
the  appointment  is  being  made  because  of  his  own  unfitness)  will  have  the 
preference,1  then  the  mother,2  then  the  nearest  relatives.3  There  is  no  prefer- 
ence'as  between  paternal  and  maternal  relatives."1  But  the  welfare  of  the 
infant  being  the  primary  consideration,  the  court,  in  appointing  a  guardian  of 
his  estate,  is  not  restricted  to  the  relatives.  It  may  appoint  a  stranger  who  is 
shown  to  be  competent.5  Other  things  being  equal,  however,  a  relative  will 
always  be  preferred  to  a  stranger.6 


Weight  to  Be  Given  to  Mother's  Wishes.  — 

Though  ihe  mother  has  no  power  to  appoint  a 
testamentary  guardian,  her  expressed  wishes 
will  receive  great  attention.  In  re  Kaye,  L. 
R.  1  Ch.  387;  Matter  of  Turner,  19  N.  J.  Eq. 
433- 

Where  the  father  promised  the  mother  on 
her  deathbed  thai  the  infant's  grandparents 
should  have  its  custody,  and  it  lived  vvith  the 
grandparents  accordingly  for  seven  years,  it 
was  held  after  the  father's  death  that  the 
grandfather  should  be  appointed  guardian, 
notwithstanding  the  fact  that  the  father,  be- 
fore dying,  expressed  a  desire  to  have  his 
brother  appointed.  Foster  v.  Mott,  3  Bradf. 
(N.  Y.)  409. 

Where  the  mother  and  two  others  were 
appointed  testamentary  guardians,  and  the 
others  declined,  and  the  mother  accepted, 
upon  her  death  the  olher  two,  though  not  en- 
titled as  of  right,  will  be  preferred  to  persons 
named  in  the  mother's  will.  In  re  Johnston, 
3  J.  &  La  T.  222. 

Illegitimate  Children.  —  Though  the  putative 
father  has  no  power  to  appoint  a  guardian  to 
an  illegitimate  child,  the  person  named  by 
him  has  been  appointed  by  the  court,  without 
a  reference.  Ward  v.  St.  Paul,  2  Bro.  C.  C. 
583;  Peckham  v.  Peckham,  2  Cox  Ch.  46; 
Chatteris  v.  Young,  1  Jac.  &  W.  106. 

While  the  court  will  often  be  guided  by  the 
wishes  of  the  putative  father,  it  is  a  matter  of 
discretion,  and  an  appointment  of  the  mother 
instead  of  the  guardian  named  will  not  be  set 
aside.    Ramsay  v.  Thompson,  71  Md.  315. 

1.  Father  Entitled  in  Absence  of  Cause  to  Con- 
trary. —  Griffin  v.  Sarsfield,  2  Dem.  (N.  Y.)  4. 

Contra.  —  On  the  other  hand,  in  Senseman's 
Appeal,  21  Pa.  St.  331,  the  court  declared  it 
improper  to  appoint  the  father  guardian  of  his 
child's  estate,  saying:  "  To  place  its  property 
or  money  in  his  hands  has  been  found  unfavor- 
able to  the  interests  and  happiness  of  both." 

A  Judgment  Rendered  in  Another  State  Award- 
ing the  Custody  to  the  Mother  is  not  conclusive 
against  the  father's  appointment.  Griffin  v. 
Sarsfield,  2  Dem.  (M.  Y.)  4. 

Natural  Father  Preferred  to  Testamentary 
Guardian  Appointed  by  Adopting  Father.  —  My 
the  laws  of  Louisiana  the  adoption  of  a  child 
does  not  divest  the  father's  natural  guardian- 
ship; and  after  the  death  of  the  adopting 
father  the  natural  father  will  be  preferred  as 
tutor  to  a  testamentary  guardian  appointed  by 
the  adopting  father.  Matter  of  Upton,  16  La. 
Ann.  175.  See  Matter  of  Johnson,  87  Iowa 
130. 

2.  Mothor  Preferred  Next  to  Father. —  1  e  ivel 
v.  Bettis,  3  Bush  (Ky.)  74;  Isaacs  v.  Taylor,  3 
Dana  (Ky.)  600;  Bcrluchaux  v.  Bcrluchaux,  7 


La.  545;  Read  v.  Drake,  2  N.  J.  Eq.  78;  Eld- 
ridge  v.  Lippincott,  I  N.  J.  L.  455. 

The  mother's  preference  will  be  disregarded 
only  for  some  substantial  reason  satisfactory 
to  the  court.  Read  v.  Drake,  2  N.  J.  Eq.  78; 
Eldtidge  v.  Lippincott,  I  N.  J.  L.  455;  Albert 
v.  Perry,  14  N.  J.  Eq.  540. 

If  the  Mother  Is  Fit,  another  person  will  not 
be  appointed  on  the  ground  that  the  ward  now 
lives  with  him  and  is  too  ill  to  be  moved;  that 
is  a  matter  for  the  mother's  judgment. 
Weisne's  Appeal,  39  Conn.  538. 

Mother's  Immorality  Sufficient  Cause  for  Not 
Appointing  Her.  —  Le  Blanc's  Succession,  37 
La.  Ann.  546. 

Mother  Cannot  Alienate  Her  Right.  —  Albert 
v.  Perry,  14  N.  J.  Eq.  540.  Though  she  relin- 
quish the  right,  and  another  is  appointed,  she 
can  afterwards  apply  for  the  removal  of  the 
other,  and  her  own  appointment.  Cook  v. 
By  bee,  24  Tex.  278,  overruled,  as  to  guardian- 
ship of  the  estate,  in  Kahn  v.  Israelson,  62 
Tex.  221. 

Where  the  Mother  Declined  the  Appointment, 

and  another  was  appointed,  after  the  death  of 
the  latter  her  right  revives,  and  she  is  entitled 
to  be  appointed.  Jarrelt  v.  State,  5  Gill  &  J. 
(Md.)  27. 

As  to  the  effect  of  the  mother's  remarriage, 
see  infra,  this  section.  Appointment  of  Married 
Women. 

3.  Next  to  Mother  Nearest  Relative  Preferred. 

—  Matter  of  Stockman,  71  Mich.  180;  Allen  v. 
Peete,  25  Miss.  29;  Read  v.  Drake,  2  N.  J.  Eq. 
78;  Eldridge  v.  Lippincott,  1  N.  J.  L.  455; 
White  v.  Pomeroy,  7  Barb.  (N.  Y.)  640. 

As  Between  Mere  Relatives,  a  less  objection 
will  be  sufficient  to  bar  the  nearest  than  would 
bar  the  mother.  Albert  v.  Perry,  14  N.  J.  Eq. 
540. 

4.  No  Preference  as  Between  Paternal  and  Ma- 
ternal Relatives.  —  Matter  of  Turner,  19  N.  J. 
Eq.  433: 

This  is  so  though  the  ward's  property  came 
from  the  paternal  side.  Albert  v.  Perry,  14 
N.  J.  Eq.  540;  Undcrhill  v.  Dennis,  9  Paige 
(N.  Y.)  202. 

But  in  Pennsylvania  it  has  been  held  that  the 
paternal  grandparent  or  his  nominee  will,  by 
analogy,  be  given  the  preference  in  appoint- 
ment over  the  maternal  grandparent's  nomi- 
nee.   Mintzer's  Estate,  2  Pa.  Dist.  584. 

5.  Court  Not  Bound  to  Appoint  Relative.  — 
Ilolley  v.  Chamberlain,  1  Redf.  (N.  Y.)  333. 

6.  Rolativo  Preferred  to  Stranger.  —  Johnson 
v.  Kelly,  44  Ga.  485;  Goss  v.  Stone,  63  Mich. 
319;  Morehouse  v.  Cooke,  Hopk.  (N.  Y.)  226. 

In  Louisiana  it  has  been  held  that  though  a 
relative,  if  resident  in  that  state,  would  have 
been  entitled  to  be  tutor,  he  will  not  displace  a 
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(5)  Religious  Belief  of  Guardian  —  Koman  Catholics  Formerly  Excluded.  —  In  the 
intolerant  spirit  which  dominated  English  legislation  and  judicial  action  prior 
to  the  present  century,  Roman  Catholics  were  excluded  from  holding  the  trust 
of  guardianship,1  and  this  rule  of  exclusion  was  inserted  in  the  act  for  the 
creation  of  testamentary  guardianships.2 

Present  Rule  in  England.  —  But  the  more  tolerant  spirit  of  modern  days  has 
abolished  this  discrimination,3  and  the  rule  prevails  in  England  to  appoint  a 
guardian  of  the  faith  in  which  the  father  died,  and  in  which  he  wished  his 
chili!  to  be  brought  up.4 

Rule  in  the  United  states.  —  In  the  United  States,  religious  discrimination  has 
never  been  exercised  in  appointing  guardians,  and  the  only  purpose  of  the 
courts  has  been  to  carry  out  the  expressed  or  presumed  wishes  of  the  parents 
in  this  respect.5 

(6)  Appointment  of  Corporations.  —  The  appointment  of  a  corporation  as 
guardian  is  permitted,  and  is  very  common  in  recent  times,  when  the  circum- 
stances of  the  ward  do  not  require  personal  supervision  of  his  education  and 
conduct.6 

(7)  Appointment  of  Partnerships. — A  partnership  is  not  a  suitable 
appointee,  and  no  case  is  found  of  a  partnership  guardian.* 


regularly  appointed  tutor  by  afiervvards  com- 
ing into  the  state.  Bronson's  Succession,  11 
La.  Ann.  24. 

1.  Roman  Catholics  Formerly  Excluded  from 
Guardianship.  —  See  Blake  v.  Leigh,  Ambl.  306. 

Under  the  Irish  Act,  2  Anne,  no  "  papist  " 
could  be  a  guardian,  but  the  appoini ment  of 
the  nearest  relative  to  whom  the  estate  could 
nol:  descend,  being  a  Protestant,  was  required. 
Preston  v.  Ferrard,  4  Bro.  P.  C.  (Toml.  ed.) 
298. 

2.  Stat.  12  Car.  II.,  c.  24,  cited  supra,  this 
title,  Various  Kinds  of  Guardianship —  Testa- 
mentary Guardianship. 

3.  Now  neither  a  dissenter  (Corbett  v.  Tot- 
tenham, 1  Ball  &  B.  59)  nor  a  Roman  Catho- 
lic priest  {In  re  Byrnes,  Ir.  R.  7  C.  L.  199)  is 
disqualified  to  be  appointed  a  guardian. 

4.  English  Rule  to  Appoint  Guardian  of  Father's 
Religion.  —  In  re  McGrath,  (1893)  1  Ch.  143, 
(1892)  2  Ch.  496;  In  re  Clarke,  21  Ch.  D.  817; 
In  re  Nevin,  (1891)  2  Ch.  299. 

The  father  has  the  absolute  right  in  his  life- 
time to  decide  what  religious  education  the 
child  shall  receive,  and  after  his  death  the 
guardians  are  to  follow  out  his  wish.  In  re 
Scanlan,  40  Ch.  D.  200. 

If  the  Mother  Is  of  a  Religion  Different  from  That 
of  the  Father,  the  courl,  will  appoint  others  as 
joint  guardians  with  her  to  bring  up  the  child 
in  the  father's  faith.  In  re  Scanlan,  40  Ch.  D. 
200.  And  this  is  so  though  the  father  leaves 
no  directions,  it  being  presumed  that  he  de- 
sired the  child  educated  in  his  own  faith. 
Matter  of  North,  11  Jur.  7.  But  this  last  case 
is  questioned,  and  the  right  of  the  mother,  as 
against  a  mere  presumption  of  the  father's 
wishes,  is  asserted,  in  Reg.  v.  Clarke,  7  El.  & 
Bl.  202,  90  E.  C.  L.  202. 

For  Other  Cases  Applying  the  General  Rule  to 
Varying  Facts,  see  Teynham  v.  Lennard,  4  Bro. 
P.  C.  (Toml.  ed.)  302;  In  re  Walsh,  13  L.  R.  Ir. 
269;  In  re  Nevin,  (1891)  2  Ch.  299.  See  fur- 
ther infra,  this  title,  Powers  and  Duties  of 
Guardian,  subdiv.  I.  b.,  paragraph  Subject  to 
Control  oj  Court. 

5.  No  Religious  Discrimination  in  the  United 
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States  —  Courts  Guided  by  Parents'  Wishes.  — 

Cozine  v.  Horn,  1  Bradf.  (N.  Y.)  143;  Underhill 
v.  Dennis,  9  Paige  (N.  Y.)  202;  Matter  of  De 
Marcellin,  24  Hun  (N.  Y.)  207,  4  Redf.  (N.  Y.) 
299;  Matter  of  Turner,  19  N.  J.  Eq.  433.  See 
also  Boiling  v.  Coughlin,  5  Redf.  (N.  Y.)  116. 

The  Provision  in  the  Pennsylvania  Act  of 
March  29,  1832,  that  persons  of  the  same  relig- 
ious persuasion  as  the  parents  shall  be  pre- 
ferred by  the  court  in  the  appointment  of 
guardians,  should  be  observed  when  practi- 
cable, but  a  guardian  should  not  be  removed 
for  mere  difference  of  religious  belief  from 
thai  of  the  parents.  If,  however,  he  attempts 
by  any  harsh  or  unfair  means  to  eiase  the  re- 
ligious impressions  made  by  the  parents  or  to 
constrain  the  ward's  conscience,  he  should  be 
removed.  Nicholson's  Appeal,  20  Pa.  St.  50. 
In  a  recent  case  in  the  District  Court  the  ap- 
pointment of  a  guardian  was  vacated  under 
this  act,  where  the  appointment  was  inadvert- 
ently made,  and  the  appointee  was  a  Protest- 
ant, and  persisted  in  having  the  minor  placed 
in  a  Protestant  church  home,  although  the 
mother  had  been  a  Roman  Catholic,  and 
the  father,  though  a  Protestant,  had  not  been 
a  member  of  any  church,  and  had  consented  to 
the  minor's  being  baptized  and  brought  up 
in  the  Roman  Catholic  church,  the  relatives  of 
the  mother,  professing  her  faith,  being  read}' 
to  provide  a  home  for  the  minor.  Parks's 
Estate,  7  Pa.  Dist.  700. 

6.  Appointment  of  Corporations  as  Guardians.  — 
Ledwith  v.  Ledwith,  1  Dem.  (N.  Y.)  154;  Mat- 
ter of  Cordova,  4  Redf.  (N.  Y.)  66;  Matter  of 
Beebe,  58  Hun  (N.  Y.)  604,  n  N.  Y.  Supp.  522. 

In  New  York  it  has  been  held  that  when  a 
corporation  is  authorized  by  the  law  of  its  own 
state  to  act  as  guardian  without  bonds,  its 
capital  being  regarded  as  supplying  the  requi- 
site securitv,  it  will  be  so  appointed  in  New 
York.    Matter  of  Cordova,  4  Redf.  (N.  Y.)  66. 

The  Laws  of  Michigan  do  not  provide  for  cor- 
porate guardianships.  Matter  of  Rice,  42 
Mich.  528. 

7.  Partnership  Not  Suitable  Appointee.  —  See 

De  Mazar  v.  Pybus,  4  Ves.  Jr.  644. 
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(8)  Appointment  of  Married  Women.  —  Formerly  a  married  woman  could 
not  be  appointed,  and  if  appointed  guardian  of  her  own  children,  her  trust 
ceased  at  remarriage;  1  but  since  the  modern  enlargement  of  the  legal  status 
of  married  women,  this  discrimination  has  little  recognition.2 

(9)  Appointment  of  Nonresidents.  —  The  guardian  should  be  within  the 
summons  and  effective  control  of  the  court,  and  therefore  nonresidents  of  the 
jurisdiction  will  not  be  appointed  except  under  special  circumstances  of  neces- 
sity.3 But  the  court  is  the  sole  judge  of  this  necessity ;  4  therefore  the  appoint- 
ment of  a  nonresident  is  not  void.5 

(10)  Appointment  of  Executors  or  Administrators.  —  It  is  regarded  as  inex- 
pedient to  appoint  as  guardian  the  executor  or  administrator  of  an  estate  from 
which  the  ward  is  to  receive  a  portion,  since  it  will  be  the  guardian's  duty  to 
represent  the  ward's  interests  in  the  care  and  distribution  of  the  estate.6 

(11)  Other  Considerations.  — There  are  certain  other  matters,  proper  to  be 
considered  in  the  appointment  of  a  guardian,  which  have  received  the  atten- 
tion of  the  courts.7 

In  Louisiana  a  nonresident  mother  (Gaines's 
Succession,  42  La.  Ann.  699)  or  grandfather 
(Dobb  v.  Massey,  9  La.  Ann.  354)  may  be  ap- 
pointed guardian  where  the  infant  has  property 
in  that  state,  but  if  the  nonresident  mother 
marries  again  she  cannot  be  appointed.  Matter 
of  Foley,  34  La.  Ann.  129. 

5.  The  appointment  of  a  nonresident  is  not 
void,  bul  at  the  most  is  only  irregular.  Mar- 
tin v.  Tally,  72  Ala.  23. 

6.  Appointment  of  Executor  or  Administrator 
Inexpedient.  —  Isaacs  v.  Taylor,  3  Dana  (Ky.) 
500;  Ex  p.  Crutchficld,  3  Yerg.  (Tenn.)  336. 

In  some  states  such  an  appointment  has 
been  forbidden  by  slatute.  Sawyer  v.  Knowles, 
33  Me.  208;  Deering  v.  Adams,  34  Me.  41; 
Scobey  v.  Gano,  35  Ohio  St.  550. 

The  Husband  of  an  Executrix  should  not  be 
appointed  guardian  to  the  heirs,  especially 
where  she  has  power  to  set  aside  sums  for  her 
support  and  that  of  the  children.  Massingale 
v.  Tate,  4  Hayw.  (Tenn.)  30. 

Trustee  of  Funds  for  Infant's  Support  Favored. 
—  That  the  applicant  was  already  trustee  of 
funds  producing  an  income  for  the  ward's 
support  was  held  in  Bennett  v.  Byrne,  2  Barb. 
Ch.  (N.  Y.)  216,  to  be  a  consideration  in  favor 
of  his  appointmenl. 

7.  Whether  Guardianship  of  Person  and  Estate 
Can  Be  Separated.  —  In  New  Jersey  guardianship 
of  the  person  cannot  be  given  to  one  and 
guardianship  of  the  estate  to  another.  Ten- 
brook  v.  McColm,  12  N.  J.  L.  97.  Such  a  sep- 
aration is  inadvisable,  and  the  court  will  not 
grant  an  applicalion  to  appoint  the  mother 
guardian  of  the  person  alone,  with  a  view  to 
appoinling  a  corporate  guardian  for  the  estate. 
Matter  of  Ross,  53  N.  J.  Eq.  344. 

But  under  the  Iowa  Code  the  guardianships 
of  the  person  and  estate  may  be  given  to 
different  persons.  Lawrence  v.  Thomas,  84 
Iowa  362. 

Appointment  of  Joint  Guardians.  —  An  order 
appointing  an  aunt  and  a  grandmother  joint 
guardians,  each  to  have  the  custody  every 
other  six  months,  was  disapproved.  Matter 
of  Annan,  74  Hun  (N.  Y.)  19. 

The  Probability  of  an  Early  Change,  by  reason 
of  the  applicant's  age,  will  count  against  a 
proposed  appointment.  Bennett  -■.  Byrne,  2 
Barb.  Ch.  (N.  Y.)  216. 

Applicant's  Moans.  —  The  larger  means  of  one 
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1.  Formerly  Married  Women  Could  Not  Be  Ap- 
pointed. —  Sivartwout  v.  Swartwout,  2  Redf. 
(N.  Y.)  52;  Holley  v.  Chamberlain,  I  Redf. 
(N.  Y.)  333. 

2.  A  Married  Woman  May  Now  Be  Appointed  a 
Guardian.  —  Goss  v.  Stone,  03  Mich.  319;  Far- 
rer  v.  Clark,  29  Miss.  195;  Ex  p.  Maxwell,  19 
Ind.  88.  But  it  should  appear  that  her  hus- 
band consents,  and  that  he,  as  well  as  she,  is 
a  suitable  person.  Ex  p.  Maxwell,  19  Ind. 
88. 

But  in  England  it  has  been  held  that  the  ap- 
pointment of  a  feme  covert  to  be  sole  guardian 
is  improper.    In  re  Kaye,  L.  R.  I  Ch.  387. 

In  Alabama  it  has  been  held  that  a  widow 
may  be  appointed  a  guardian,  but  it  was 
doubted  whether  a  married  woman  may  be  so 
appointed  during  the  lifetime  of  her  husband. 
King  v.  Seals,  45  Ala.  415. 

The  Remarriage  of  the  Mother  is  no  objection 
to  her  appointment.  Matter  of  Hermance,  2 
Dcm.  (N.  Y.)  1  (declaring  the  rule  in  Holley  v. 
Chamberlain,  1  Redf.  (N.  Y.)  333,  to  be  obso- 
lete). Nor  is  she  barred  by  the  birth  of  chil- 
dren by  the  second  marriage.  Corbett  v. 
Tottenham,  1  Ball  &  B.  59. 

Illegitimate  Children.  —  In  Wallis  v.  Camp- 
bell, 13  Ves.  Jr.  517,  a  married  woman  was 
appointed  guardian  of  an  illegitimate  child. 

3.  Nonresidents  Appointed  Only  under  Special 
Circumstances  of  Necessity.  —  Stuart  v.  Bute,  9 
H.  L.  Cas.  440;  Johnstone  v.  Bcattie,  10  CI.  & 
F.  42;  Hanbest's  Estate,  n  Phila.  (Pa.)  63,  32 
Leg.  Int.  (Pa.)  135. 

That  the  person  desired  by  the  deceased 
father  is  a  nonresident  is  sufficient  reason  for 
refusing  the  appointment.  Matter  of  John- 
son, 87  Iowa  130. 

A  person  without  the  jurisdiction  will  not  be 
appointed  guardian,  though  the  wards  be  resi- 
dent at  the  same  place.  Logan  v.  Fairlee, 
Jac.  193. 

But  where  residents  of  Ireland  had  been 
appointed  guardians  there  to  infants  domiciled 
there,  the  English  court  appointed  them 
guardians  of  funds  situated  in  England. 
Daniel  v.  Newton,  8  Beav.  485;  Johnstone  v. 
Brattie,  10  CI.  &  F.  42. 

4.  The  power  of  the  court  is  not  limited  to 
the  appointment  of  residents.  Berry  v.  John- 
son, 53  Me.  401.  Sec  also  Gaines's  Succession, 
42  La.  Ann.  699. 
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g.  Right  OF  Nomination  by  Ward  — (i)  In  General.  —  At  common 
law,  upon  the  termination  of  guardianship  in  socage,  the  ward  had  the  right  to 
appoint  his  own  guardian.1  This  power  of  the  ward  in  socage  does  not  exist 
in  the  United  States,  but  in  most,  if  not  all,  of  the  states  statutes  have  been 
enacted  under  the  provisions  of  which  an  infant  who  has  reached  the  age  of 
fourteen  years,  and  requires  a  guardian,  is  entitled  to  choose  his  own  guardian.2 

(2)  Is  Subject  to  Control  by  Court.  —  This  right  of  choice  is  subject  to 
control  by  the  court,  to  insure  a  suitable  appointment,3  but  the  choice  of  the 
infant  must  prevail,  unless  the  court  finds  substantial  cause  for  its  disapproval.4 

(3)  Whether  Existing  Guardian  Is  Superseded.  —  This  right  of  choice  does 
not  extend  towards  who  have  a  natural  guardian,  or  a  testamentary  guardian, 
or  a  guardian  appointed  in  chancery.5  Upon  the  question  whether  an  infant 
having  a  guardian  appointed  by  a  statutory  court  can,  upon  reaching  the  age 
of  fourteen  years,  choose  a  guardian  who  shall  supersede  that  guardian,  there 
is  considerable  conflict  of  authority.  In  some  states  it  has  been  held  that 
when  the  ward  arrives  at  the  age  of  fourteen  years,  the  former  guardian  is  ipso 
facto  superseded,  and  a  new  guardian  should  be  appointed  on  the  nomination 
of  the  ward.6  In  other  jurisdictions  the  ward  at  fourteen  years  has  the  right 
to  have  the  former  guardian  removed,  to  permit  him  to  exercise  his  choice,7 


applicani  is  proper  for  consideration.  Walton 
v.  Twiggs,  91  Ga.  90. 

It  is  proper  to  refuse  the  appoiniment  of  a 
grandmother  who  lives  in  the  ward's  house, 
has  little  means  of  her  own,  and  evidently 
hopes  to  be  partially  supported  from  the  ward's 
property.  Matter  of  Beebe,  58  Hun  (N.  Y.) 
604,  11  N.  Y.  Supp.  522. 

Practice  of  Appointing  Master  of  Court.  —  In 
In  re  Sullivan,  I  Molloy  225,  an  existing  practice 
of  appointing  one  of  the  masters  of  the  court 
guardian  was  followed  with  reluctance.  The 
court  said:  "  It  was  right  enough  when  there 
was  a  total  want  of  family  connections,  as  a 
last  resort  to  make  the  master  a  guardian;  but 
to  do  it  as  the  general  course  is  mischievous." 

Where  Sureties  Sign  Bond  upon  Certain  Con- 
ditions. —  No  j  udge  should  appoint  a  guardian 
if  he  knew  that  the  guardian's  sureties  signed 
the  bond  on  the  agreement  that  the  guardian 
should  commit  the  funds  to  a  certain  company, 
and  should  resign  at  the  end  of  a  year.  Lee 
v.  Lee,  67  Ala.  406. 

If  a  Guardian  Resigns  and  Applies  for  Re- 
appointment with  Different  Sureties,  the  judge 
should  inquire  into  the  cause,  and  should, 
prima  facie,  refuse  the  appointment.  Lee  v. 
Lee,  67  Ala.  406. 

1.  Right  of  Infant  to  Choose  His  Own  Guardian. 
—  Anonymous,  2  Ves.  375;  Ex  p.  Watkins,  2 
Ves.  470;  Mauro  v.  Ritchie,  3  Cranch  (C.  C.) 
147.  Compare  Curtis  v.  Rippon,  4  Madd.  462; 
Coham  v.  Coham,  13  Sim.  639;  Mauro  v. 
Ritchie,  3  Cranch  (C.  C.)  147;  Smoot  v.  Bell,  3 
Cranch  (C.  C.)  343. 

2.  Campbell  v.  English,  Wright  (Ohio)  119; 
Perry  v.  Brainard,  11  Ohio  442;  Silver's 
Estate,  5  Pa.  Dist.  415.  See  also  the  cases 
cited  in  notes  following. 

Under  the  Michigan  Statute  the  Probate  Court 
has  no  power  to  appoint  a  guardian  to  a  ward 
over  fourteen  years  of  age  without  giving 
him  notice  to  make  his  choice;  and  though  the 
application  stated  him  to  be  less  than  fourteen 
years  old,  if  he  was  really  over  that  age  the 
appointment  is  void.  Palmer  v.  Oakley,  2 
Dougl.  (Mich.)  433,  47  Am.  Dec.  41. 


In  Ohio  the  Age  of  Choice  for  a  Female  Ward  is 

twelve  years.  Campbell  v.  English,  Wright 
(Ohio)  119;  Perry  v.  Brainard,  11  Ohio  442. 

3.  Right  of  Choice  Subject  to  Control  by  Court. 
—  Grant  v.  Whitaker,  1  Murph.  (5  N.  Car.)  231. 

The  ward  must  present  a  fit  person,  who  is 
willing  to  accept.    Bryce  v.  Wynn,  50  Ga.  332. 

A  minor  should  not  be  permitted  to  change 
his  guardian  after  reaching  fourteen  years  of 
age,  where  the  change  would  be  disadvantage- 
ous to  him.  Berryman's  Estate,  17  Phila. 
(Pa.)  463,  42  Leg.  Int.  (Pa.)  142. 

4.  Discretion  of  Court  Not  Reviewable  on  Ap- 
peal. —  The  discretion  of  the  court  in  refusing 
or  confirming  the  choice  of  the  infant  is  not 
reviewable  on  appeal.  Adams's  Appeal,  38 
Conn.  304;  Cramer  v.  Forbis,  31  111.  App.  259; 
Arthurs's  Appeal,  I  Grant  Cas.  (Pa.)  55;  Mc- 
Cann's  Appeal,  49  Pa.  St.  304. 

5.  Wards  to  Whom  Right  of  Choice  Does  Not 
Extend.  —  Newton  v.  Janvrin,  62  N.  H.  440; 
Ledwith  v.  Ledwith,  1  Dem.  (N.  Y.)  154;  Mat- 
ter of  Reynolds,  11  Hun  (N.  Y.)  41;  Matter  of 
Nicoll,  1  Johns.  Ch.  (N.  Y.)  25;  Sessions  v. 
Kell,  30  Miss.  458;  Jordan  v.  Jordan,  4  Tex. 
Civ.  App.  559. 

At  common  law,  where  there  was  a  guardian 
in  chivalry,  by  nature,  or  by  statute,  the  ward 
had  no  right  of  choice.  It  was  only  when  the 
guardianship  was  in  socage,  which  terminated 
at  fourteen.  Mauro  v.  Ritchie,  3  Cranch  (C. 
C)  147- 

6.  Guardian  Appointed  by  Statutory  Court  Is 
Superseded.  —  Kelly  v.  Smith,  15  Ala.  687; 
Montgomery  v.  Smith,  3  Dana  (Ky.)  599;  Ses- 
sions v.  Kell,  30  Miss.  458;  Campbell  v.  Eng- 
lish, Wright  (Ohio)  119;  Perry  v.  Brainard,  11 
Ohio442;  Arthurs's  Appeal,  1  Grant  Cas.  (Pa.) 
55;  Lewry's  Estate,  12  Phila.  (Pa.)  120,  35 
Leg.  Int.  (Pa.)  234. 

7.  Inferior  Ct.  v.  Cherry,  14  Ga.  594; 
Bryce  v.  Wynn,  50  Ga.  332;  Young  v.  Lorain, 
11  111.  624,  52  Am.  Dec.  463;  Lee's  Appeal,  27 
Pa.  St.  229;  Arthurs's  Appeal,  1  Grant  Cas. 
(Pa.)  55:  Lewry's  Estate,  12  Phila.  (Pa.)  120, 
35  Leg.  Int.  (Pa.)  234. 

In  Illinois  and  Pennsylvania  it  has  been  held 
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while  in  quite  a  number  of  states  the  guardian  appointed  by  the  statutory 
court  before  the  infant  reached  the  age  of  fourteen  years  continues  in  office 
until  the  ward  arrives  at  his  majority,  and  the  ward  has  no  right  to  choose  a 
new  guardian  to  supersede  him.1 

h.  Necessity  of  Qualification. — The  giving  of  a  probate  bond  is 
required  to  complete  a  judicial  appointment  of  a  guardian  in  most  jurisdic- 
tions. The  giving  of  the  bond  is  a  condition  precedent  to  the  existence  of 
the  guardian's  authority,  and  acts  done  without  such  qualification  are  void.3 
But  in  some  jurisdictions  the  giving  of  a  bond  is  not  essential  to  complete  the 
guardian's  appointment,  and  his  acts  are  valid  though  no  bond  be  given.3 
The  receipt  of  the  formal  letters  of  guardianship,  taking  the  oath,4  and  filing 
the  inventory  5  are  not  essential  prerequisites  to  the  exercise  of  authority  as  a 
guardian.  The  amount  of  the  bond  is  often  regulated  by  statute,  the  usual 
requirement  being  twice  the  amount  of  the  personal  property.6  Under  recent 
acts  chartering  corporations  to  hold  probate  trusts,  the  capital  of  the  corpora- 


that  where  the  court  appoints  a  guardian  to 
act  until  the  ward  shall  reach  majority,  though 
the  waid  has  power  to  make  a  different  ap- 
pointment when  reaching  fourteen  years  of 
age,  if  he  does  not  act,  the  guardian  appointed 
by  the  court  will  continue  in  office.  Young  v. 
Lorain,  n  III.  624,  52  Am.  Dec.  463;  Lee's 
Appeal,  27  Pa.  St.  229. 

The  Former  Guardian  Is  Entitled  to  Notice  and 
to  controvert  the  fact  of  the  ward's  having 
reached  the  age  of  fourteen  years.  Mont- 
gomery v.  Smith,  3  Dana  (Ky.)  599. 

But  in  Alabama,  where  it  was  conceded  that 
the  infant  was  fourteen  years  old  when  he 
chose  his  guardian,  it  was  held  not  to  be  error 
for  the  court  to  appoint  such  guardian  without 
notice  to  the  former  guardian.  Kelly  v. 
Smith,  T5  Ala.  687. 

1.  Guardian  Appointed  by  Statutory  Court  Not 
Superseded —  Unittd  States.  —  Mauroz/.  Ritchie, 
3  Cranch  (C.  C.)  147;  Smoot  v.  Bell,  3  Cranch 
(C.  C.)  343- 

Connecticut.  —  May  v.  Webb,  Kirby  (Conn.) 
287. 

Indiana.  —  Dibble  v.  Dibble,  8  Ind.  307. 

New  York.  —  Matter  of  Nicoll,  I  Johns.  Ch. 
(N.  Y.)  25;  Matter  of  Dyer,  5  Paige  (N.  Y.)  534. 

South  Carolina.  —  Ex  p.  De  Graffenreid, 
Harp.  Eq.  (S.  Car.)  107. 

Virginia.  —  Ross  v.  Gill,  4  Call  (Va.)  250,  I 
Wash.  (Va.)  87;  Ham  v.  Ham,  15  Gratt. 
(Va.)  74- 

In  North  Carolina  the  choice  of  a  guardian  by 
minors  over  fourteen  years  of  age  does  not  of 
itself  remove  the  former  guardian.  The  re- 
moval of  the  former  guardian  and  confirmation 
of  the  ward's  choice  arc  matters  of  discretion 
with  the  appointing  court.  Bray  v.  Brumsey, 
1  Murph.  (5  N.  Car.)  227. 

2.  Giving  of  Bond  Essential  to  Complete  Ap- 
pointment.—  Hatch  v.  Ferguson,  57  Fed.  Rep. 
966.  68  Fed.  Rep.  43:  Clarke  v.  State,  8  Gill  & 
J.  (Md.)  in;  State  v.  Sloanc,  so  Ohio  327. 

Bond  Given  for  One  Appointment  Cannot  Stand 
as  Security  for  Another  Appointment.  —  Vander- 
burg  v.  Williamson,  52  Miss.  233.  But  one 
bond  may  be  taken  for  two  wards.  Call  v. 
Ruffin,  1  Call  (Va.)  333.  See  infra,  this  title, 
Guardian  s  Bonds— Joint  Bonds — Of  One  Guard- 
ian for  Several  Wards. 

Bond  Cannot  Be  Canceled  While  Guardianship 
Duties  Are  Unperformed.  —  Newcomer's  Appeal, 
43  P*.  St.  43- 


43 


Where  One  of  the  Sureties  Has  Become  Insolvent, 

the  court  will  not  suffer  additional  funds  to  be 
paid  to  the  guardiai  before  he  gives  further 
security.  Genet  v.  Tallmadge,  1  Johns.  Ch. 
(N.  Y.)  561. 

Personal  Liability  of  Judge.  —  By  the  Virginia 
Act  of  1S19,  the  judge  of  the  court  was  person- 
ally liable  for  resulting  loss  if  he  omitted  to 
require  a  bond.  Austin  v.  Richardson,  1 
Gratt.  (Va.)  310. 

Where  the  Statute  Requires  a  Bond  "  with  Free- 
hold Sureties,"  the  fact  that  the  bond  contains 
only  one  surety  does  not  make  the  acts  of  the 
guardian  void.  Arrowsmith  v.  Gleason,  129 
U.  S.  86. 

3.  Bond  Not  Essential  to  Complete  Appointment. 

—  The  giving  of  a  bond  is  not  a  condition 
precedent  to  entering  on  the  duties  of  guatdian- 
ship  under  the  Michigan  statute.  Palmer  v. 
Oakley,  2  Dougl.  (Mich.)  433,  47  Am.  Dec. 
41. 

The  same  rule  prevails  in  Massachusetts,  it 
being  in  the  power  of  the  court  to  remove  a 
guardian  if  he  fails  to  comply  w  ith  orders  for 
bond.  Russell  v.  Coffin,  8  Pick.  (Mass.)  143. 
Compare  Fay  v.  Hurd,  8  Pick.  (Mass.)  528. 

In  Kansas  the  appointment  of  a  guardian 
who  takes  the  oath,  receives  his  letters,  and  is 
recognized  by  the  court  is  not  void  though  he 
fails  to  give  bond.  Hunt  v.  Insley,  56  Kan. 
213. 

In  Georgia  letters  of  guardianship  issued 
without  taking  a  bond  are  not  void  as  against 
a  bona  fide  purchaser  under  the  guardian  with- 
out notice  of  the  defect.  Cuyler  v.  Wavne,  64 
Ga.  88. 

4.  Whyler  v.  Van  Tiger,  (Cal.  1887)  14  Pac. 
Rep.  846. 

5.  Lee      Ice,  22  Ind.  384. 

6.  Amount  of  Bond. —  Bennett  v.  Byrne,  2 
Barb.  Ch.  (N.  Y.)  216. 

A  Guardian  for  Wards  Having  a  Pension  should 
be  required  to  give  a  bond  sufficient  to  cover 
the  entire  amount  of  the  pension  until  the 
majority  of  the  wards,  though  the  pension 
money  may  be  used  from  time  to  time  for  their 
support.    West  v.  Forsythe,  34  Ind.  418. 

Where  the  Estate  Is  Very  Large,  the  amount 
of  the  bond  will  be  limited  in  the  court's  dis- 
cretion, and  suitable  orders  to  limit  the  periods 
and  mode  of  accounting  will  be  made,  so  as  to 
render  the  security  ample.  Matter  of  Hedges, 
1  Edw.  (N.  Y.)  57. 
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tion  is  commonly  regarded  as  sufficient  security,  and  the  execution  of  a  special 
bond  is  not  required.1 

4.  New  York  Guardianship  in  Socage.  —  The  common-law  guardianship  in 
socage  was  retained  in  New  York,  with  some  modifications,  the  nearest  rela- 
tive who  could  by  no  possibility  inherit  being  entitled  to  the  guardianship  of 
the  infant's  socage  land  until  the  ward  reached  the  age  of  fourteen  years.* 
By  the  Revised  Statutes  this  peculiar  species  of  guardianship  has  been  contin- 
ued, but  without  the  exclusion  of  possible  heirs,  and  subject  to  being  super- 
seded by  a  general  guardianship.3 

5.  Louisiana  System  of  Guardianship,  —  The  Louisiana  law  of  tutorship, 
derived  from  the  civil  instead  of  from  the  common  law,  differs  so  greatly  from 
the  law  of  the  other  states  as  to  need  a  separate  statement. 

The  Natural  Tutorship  of  the  Father  and  Mother  is  recognized,  as  is  also  the  right  of 
the  parents  to  appoint  a  testamentary  tutor.  The  authority  of  the  natural 
tutor  extends  to  the  property  as  well  as  to  the  person  of  the  ward.4 

Where  the  Minor  Has  Lost  Both  Father  and  Mother,  and  no  tutor  by  will  has  been 
appointed,  the  judge  appoints  to  be  tutor  the  next  of  kin,  determined  accord- 
ing to  rules  stated  in  the  code.5 

Where  No  Relative  Exists  or  Will  Take  the  Tutorship,  a  dative  tutor  may  be  appointed 
by  the  judge  with  the  advice  of  a  family  meeting.6 

Undertutor.  —  In  every  tutorship  there  is  required  to  bean  undertutor,  whom 
the  judge  appoints  at  the  same  time  with  the  tutor.  His  duty  is  to  act  for 
the  minor  whenever  the  interest  of  the  minor  is  in  opposition  to  that  of  the 
tutor,7  as  in  settling  the  tutorship  account,  or  in  proceedings  for  the  tutor's 
removal. 

Mortgage  on  Tutor's  Real  Estate  as  Security  for  Trust.  —  The  entire  immovable  prop- 
erty (real  estate)  of  every  tutor  is  subject  to  a  so-called  tacit  mortgage,  which 
continues  to  the  termination  of  the  guardianship,  and  secures  the  payment  of 
the  final  balance  to  the  person  entitled  thereto.8    The  father,  mother,  grand- 


1.  Matter  of  Cordova,  4  Redf.  (N.  Y  )  66. 

2.  Guardianship  in  Socage  in  New  York.  — 

Jackson  v.  Combs,  7  Cow.  (N.  Y.)  36,  affirmed 
in  Combs  v.  Jackson,  2  Wend.  (N.  Y.)  153,  19 
Am.  Dec.  568. 

But  the  common-law  rules  for  the  appoint- 
ment of  a  guardian  in  socage  were  never  rec- 
ognized in  chancery.  Morehouse  v.  Cooke, 
Hopk.  (N.  Y.)  226. 

3.  See  Rev.  Stat.  N.  Y.  (gth  ed.  1896),  p. 
T783,  §§  5,  7;  2  Kent's  Com.  224;  Emerson  v. 
Spicer,  46  N.  Y.  594;  Torry  v.  Black,  58  N. 
Y.  185;  Matter  of  Hynes,  105  N.  Y.  560;  Foley 
v.  Mutual  L.  Ins.  Co.,  138  N.  Y.  335,  34  Am. 
St.  Rep.  456;  Sylvester  v.  Ralston,  31  Barb.  (N. 
Y.)  286. 

Extends  Only  over  Real  Estate.  —  This 
guardianship  extends  only  over  the  real 
estate,  and  the  guardian  cannot  surrender  a 
life-insurance  policy.  Foley  v.  Mutual  L.  Ins. 
Co.,  138  N.  Y.  335,  34  Am.  St.  Rep.  456. 

A  Widow  Who  Takes  Possession  of  Her  Hus- 
band's Eeal  Estate  after  his  death  will  be 
deemed  to  hold  as  guardian  in  socage  for  the 
children;  if  she  buys  an  adverse  title,  it  will 
inure  to  the  benefit  of  the  children  at  their 
election.  General  Synod  v.  O'Brien,  (Supm. 
Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  729;  and  her 
tenants  hold  by  a  title  subordinate  to  the  chil- 
dren's, and  are  estopped  to  deny  their  title, 
Jackson  v.  De  Walts,  7  Johns.  (N.  Y.)  157. 

Interest  and  Powers  of  Guardian.  —  A  guardian 
in  socage  has  an  interest  in  the  real  estate,  is 
entitled  to  the  profits  thereof,  may  lease  it 
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until  the  expiration  of  his  own  trust,  and  may 
maintain  trespass,  ejectment,  and  summary 
process.  Byrne  v.  Van  Hoesen,  5  Johns.  (N. 
Y.)  66;  Emerson  v.  Spicer,  55  Barb.  (N.  Y.) 
428,  38  How.  Pr.  (N.  Y.)ii4;  Holmes  v.  Seely, 
17  Wend.  (N.  Y.)  75;  Gallagher  v.  David  Ste- 
venson Brewing  Co.,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  Y.)  40. 

Termination  of  Guardianship.  —  Upon  the  ap- 
pointment of  a  general  guardian  by  choice  of 
the  ward  or  appointment  of  the  court,  the  rights 
and  powers  of  the  guardian  in  socage  cease; 
but  if  no  other  guardian  is  appoinied,  his  title 
continues  until  the  majority  of  the  ward. 
Byrne  v.  Van  Hoesen,  5  Johns.  (N.  Y.)  66; 
Beecher  v.  Crouse,  19  Wend.  (N.  Y.)  306. 

4.  Dauterive  v.  Shaw,  47  La.  Ann.  882. 

5.  Rev.  Civ.  Code  La.  (1900),  art.  263-269. 

6.  Rev.  Civ.  Code  La.  (1900),  art.  270-272. 
None  but  a  resident  of  the  parish  can  be  ap- 
pointed a  dative  tutor  without  bonds.  Matter 
of  Foley,  34  La.  Ann.  129. 

7.  Rev.  Civ.  Code  La.  (1900),  art.  273-280. 

8.  Tacit  Mortgage  on  Tutor's  Real  Estate.  — 
Holmes  v.  Hemken,  6  Rob.  (La.)  51;  La- 
branche  v.  Trepagnier,  4  La.  Ann.  558;  Wool- 
folk  v.  Woolfolk,  20  La.  Ann.  513;  McHugh 
v.  Stewart,  12  La.  Ann.  361;  Mille  v.  Dupuy, 
21  La.  Ann.  53;  Hatcher  v.  Jackson,  21  La. 
Ann.  737;  Skipwith  v.  Glathary,  34  La.  Ann. 
28;  Cochran  v.  Violet,  37  La.  Ann.  221 ;  Bredell 
v.  Calder,  37  La.  Ann.  805;  Way  v.  Levy,  41 
La.  Ann.  447;  Schneiders.  Burns,  45  La.  Ann. 
875. 
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father,  or  grandmother  of  a  ward  may  give  a  special  mortgage  as  security  for 
the  trust  and  procure  from  the  court  a  release  of  the  tacit  mortgage.1 

Tutor's  Eight  of  Administration.  —  The  Louisiana  tutor  also  has  the  exceptional 
right  of  administering  the  succession  (estate)  of  the  ward's  ancestor,  when  the 
ward  is  the  sole  party  in  interest,  or  the  adult  heirs  and  creditors  do  not 
demand  an  administrator.2 

Family  Meeting.  —  Another  peculiarity  of  the  Louisiana  law  is  the  institution 
of  the  family  meeting,  which  is  convened  to  pass  upon  questions  affecting  the 
ward's  interest,  and  the  action  of  which  is  a  substitute  for  the  discretion  of 
the  court  relied  upon  in  other  jurisdictions. 

Minor  Peculiarities  of  the  Louisiana  law  and  practice  will  appear  in  many  of 
the  notes  to  this  article. 

IV.  Termination  of  Guardianship — 1.  By  Death  or  by  Ward's  Arrival  at 
Full  Age.  —  Guardianships,  however  constituted,  terminate  upon  the  death  of 
the  guardian,  the  death  of  the  ward,  or  the  arrival  of  the  ward  at  full  age.3 

2.  By  Ward's  Arrival  at  Age  of  Choice.  —  Whether  a  guardianship  created 
before  the  ward  reaches  the  age  of  fourteen  years,  the  age  of  choice,  is  termi- 
nated by  his  arrival  at  that  age  or  by  the  exercise  of  his  choice  has  been 
already  discussed.4 

3.  By  Marriage  of  Female  Guardian.  —  At  the  common  law  the  marriage  of 
a  feme  sole  guardian  terminated  the  guardianship  ipso  facto,  and  this  rule  was 
followed  in  some  of  the  early  American  cases;5  but  with  the  more  extended 

and  the  general  mortgage  is  effective  against 
a  creditor  with  notice,  though  the  substitution 
was  approved  by  a  family  meeting  and  ordered 
by  the  court.  Elliott's  Succession,  31  La. 
Ann.  35. 

But  in  the  Absence  of  Fraud,  third  parlies  will 
be  protected  by  the  action  of  a  family  meeting 
and  the  court.  Casanova  v.  Avegno,  9  La. 
iq2;  Le  Blanc  v.  His  Creditors,  16  La.  120. 

2.  When  Tutor  May  Administer  Estate  of 
Ward's  Ancestor.  —  Bryan  v.  Atchison,  2  La. 
Ann.  462;  Story's  Succession,  3  La.  Ann.  502; 
Labranche  v.  Trepagnier,  4  La.  Ann.  558; 
Hoover  v.  Sellers,  5  La.  Ann.  180;  Hair  v. 
McDade,  10  La.  Ann.  534;  Martin  v.  Dupre,  1 
La.  Ann.  23c;;  Dumestre's  Succession,  40  La. 
Ann.  571;  Tutorship  of  Scarborough,  43  La. 
Ann.  315. 

3.  Termination  by  Death  or  by  Ward's  Arrival 
at  Full  Age.  —  These  causes  for  the  termina- 
tion are  too  evident  to  require  citation,  or  to 
have  been  directly  affirmed  in  the  cases.  The 
cases  in  which  they  are  assumed  are  far  too 
numerous  to  cite. 

Guardianship  Cannot  Be  Continued  After  Majority 
by  Agreement.  —  Guardianship  does  not  con- 
tinue after  the  ward's  majority,  though  the 
former  guardian  and  the  ward  agree  that  it 
shall  continue.    Matter  of  Kincaid,  120  Cal. 


Lien  Prior  to  All  Incumbrances  Imposed  After 
Date  of  Appointment.  —  This  lien  takes  effect 
from  the  day  of  the  appointment,  and  is  prior 
to  all  incumbrances  imposed  after  that  date, 
Mille  v.  Dupuy,  21  La.  Ann.  53;  even  as  to 
property  which  the  tutor  sold  before  the  rights 
of  the  minor  had  begun  to  exist,  Skipwith  v. 
Glathary,  34  La.  Ann.  28. 

But  a  ward  who  has  received  the  benefit  of 
funds  raised  by  mortgaging  the  tutrix's  prop- 
erty, after  proceedings  to  postpone  the  ward's 
tacit  mortgage  for  the  purpose,  cannot  attack 
the  validity  of  these  proceedings  and  claim 
priority  for  the  tacit  mortgage.  Beauregard 
v.  Leveau,  30  La.  Ann.  302. 

When  Tacit  Mortgage  Can  Be  Enforced.  —  This 
tacit  inortgage  can  be  enforced  only  after  ter- 
mination of  the  guardianship.  Holmes  v. 
Hemken,  6  Rob.  (La.)  51. 

If  the  Tutrix  Marries  and  continues  to  hold 
the  funds,  all  the  property  of  her  husband, 
who  by  law  is  co-tutor,  becomes  subject  to  the 
tacit  mortgage.  Keene  v.  Guier,  27  La.  Ann. 
232.  This  seems  to  reverse,  upon  that  point. 
Hatcher  v.  Jackson,  21  La.  Ann.  737. 

If  a  Guardian  Appointed  in  Another  State  Comes 
into  Louisiana,  and  brings  the  ward,  the  tacit 
mortgage  is  thereby  cast  upon  his  real  estate. 
Lcverich  v.  Adams,  15  La.  Ann.  310. 

1.  How  Release  of  Tacit  Mortgage  May  Be 
Secured.  —  Rev.  Civ.  Code  La.  (19,00),  art.  325- 
332;  Lesassier  v.  Dashiell,  17  La.  194;  Barnard 
v.  Erwin,  2  Rob.  (La.)  407.  See  Guillet  v. 
Jure,  15  La.  Ann.  417. 

The  Substituted  Special  Mortgage  Is  Security 
Only  for  Its  Amount,  but  if  the  wards  have  col- 
lected a  part  of  their  claim,  the  mortgage  is 
still  liable  to  its  full  amount  for  the  balance 
remaining  due.  Kunt/'s  Succession,  34  La. 
Ann.  852. 

Whoro  Special  Mortgage  and  Release  Are  Based 
on  Fraudulent  Account.  —  If  it  appears  that  the 
special  mortgage  and  release  were  based  on  a 
fraudulent  account,  they  are  null  and  void, 
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203. 

Statute  Held  Not  to  Extend  Guardian's  Power 
Beyond  Ward's  Majority.  —  A  statute  that  the 
guardian's  control  of  the  ward's  person  and 
estate  shall  continue  until  the  minor  reaches 
twenty-one,  "  or  until  the  guardian  is  legally 
discharged,"  docs  not  extend  his  power  be- 
yond the  ward's  majority  in  any  case.  Cur- 
tis v.  Devoe,  121  Cal.  468. 

4.  Sec  supra,  this  title,  Modtm  Forms  of 
Guardianship,  Their  Xature  am/  Origin, 
subdiv.  3.  ,;'.  (3)  Whether  Existing  Guardian  Is 
Supersede,/. 

5.  Termination  of  Guardianship  of  Feme  Solo  by 
Marriage.  —  Carr  v.  Spannagel,  4  Mo.  App. 
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status  of  married  women  in  modern  times  the  rule  has  ceased  to  be  generally- 
recognized.1 

4.  By  Marriage  of  Female  Ward.  —  The  marriage  of  a  female  ward  to  a  man 
of  full  age  terminates  the  guardianship,  as  the  marital  rights  of  the  husband 
are  inconsistent  with  the  powers  of  a  guardian;  2  and  guardianship  of  the  per- 
son terminates  by  her  marriage,  though  the  husband  be  a  minor.3  But 
whether,  where  the  husband  is  a  minor,  the  guardianship  of  the  estate  termi- 


285:  Swartwout  v.  Swartwout,  2  Redf.  (N.  Y.) 
52;  Field  v.  Torrey,  7  Vt.  372. 

It  is  matter  of  course  to  appoint  a  new 
guardian  if  a  female  guardian  marries. 
Anonjmous,  8  Sim.  346.  Hut  if  the  master 
finds  both  the  former  guardian  and  her  hus- 
band to  be  suitable  persons,  he  may  continue 
her  in  the  trust.    In  re  Gornall,  I  Beav.  348. 

In  Morgan  v.  Dillon,  9  Mod.  135,  the  chan- 
cellor having  appoinled  a  new  guardian  on  the 
marriage  of  the  former  guardian,  the  House 
of  Lords,  on  appeal,  reversed  the  decree  and 
continued  the  former  appointment. 

In  Louisiana  the  mother  upon  remarriage 
ipso  facto  loses  her  tutorship,  but  she  may  be 
retained  by  the  advice  of  a  family  meeting. 
Rachal  v.  Rachal,  10  La.  460;  Smith  v.  Dick- 
erson,  2  La.  Ann.  401;  Gaudet  v.  Gaudet,  14 
La.  Ann.  112;  Hatcher  v.  Jackson,  21  La.  Ann. 
737;  Keene  v.  Guier,  27  La.  Ann.  232;  Grant 
v.  Maier,  32  La.  Ann.  51.  If  such  consent  is 
given,  her  husband  becomes  co-tutor  with  her. 
Hatcher  v.  Jackson,  21  La.  Ann.  737. 

Where  a  tutrix,  about  to  be  married,  applied 
to  a  family  meeting  for  her  continuance  in  the 
tutorship,  and  it  was  voted  that  she  be  con- 
tinued, and  that  she  make  all  drafts  to  the 
undertutor,  by  whom  they  should  be  indorsed, 
it  was  held  that  these  restrictions  on  her 
power  were  unavailing.  Stone  v.  Payne,  12 
La.  Ann.  726. 

In  Georgia  the  mother's  guardianship  of  the 
person,  as  natural  guardian,  does  not  abate  by 
the  marriage,  but  the  guardianship  of  the 
estale  does  abate.  Beard  v.  Dean,  64  Ga.  258; 
Hood  v.  Perry,  73  Ga.  322. 

1.  Rule  that  Marriage  Terminates  Guardianship 
Not  Now  Recognized.  —  Carlisle  v.  Tuttle,  30 
Ala.  613;  Martin  v.  Foster,  38  Ala.  688;  Leavel 
v.  Bettis,  3  Bush  (Ky.)  74;  Cotton  v.  Wolf,  14 
Bush  (Ky.)  238;  Wood  v.  Stafford,  50  Miss. 
370.    See  also  Hood  v.  Perry,  73  Ga.  319. 

Husband  Becomes  Joint  Guardian.  —  Upon  the 
marriage  of  a  feme  sole  guardian,  her  husband 
becomes  joint  guardian  with  her.  Carlisle  v. 
Tuttle,  30  Ala.  613;  Martin  v.  Foster,  38  Ala. 
688.  And  he  may  exercise  the  powers  of  a 
guardian.    Wood  v.  Stafford,  50  Miss.  370. 

If  the  second  husband  of  the  ward's  mother, 
after  being  appointed,  resigns  the  guardian- 
ship, this  operates  as  a  relinquishment  of  the 
mother's  right,  and  the  next  of  kin  is  entitled 
to  be  appointed.  Spaun  v.  Collins,  10  Smed. 
&  M.  (Miss.)  624. 

2.  Marriage  to  Adult  Terminates  Guardianship 
—  Alabama.  —  Wise  v.  Norton,  48  Ala.  214. 

Arkansas.  —  Price  v.  Peterson,  38  Ark.  494. 
Georgia.  —  Nicholson   v.    Wilborn,   13  Ga. 
467. 

Indiana.  —  Kidwell  v.  State,  45  Ind.  27; 
State  v.  Joest,  46  Ind.  235;  Exp.  Post,  47  Ind. 
142;  Haines  v.  State,  60  Ind.  41;  Spicer  v. 
Hockman,  72  Ind.  120;  Swihart  v.  Shaffer,  87 
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Ind.  208;  Burkam  v.  State,  88  Ind.  200; 
Decker  v.  Fessler,  146  Ind.  16. 

Kentucky.  —  Beazley  v.  Harris,  I  Bush  (Ky.) 
533;  Finnell  v.  O'Neal,  13  Bush.  (Ky.)  176; 
Barnet  v.  Com.,  4  J.  J.  Marsh.  (Kv.)  389,  5  J. 
J.  Marsh.  (Ky.)  286. 

Mississippi.  —  Bickerstaff  v.  Marlin,  60  Miss. 
509,  45  Am.  Rep.  418. 

New  Jersey.  —  Porch  v.  Fries,  18  N.  J.  Eq„ 
204. 

New  Mexico.  —  Montoya  De  Antonio  v. 
Miller,  7  N.  Mex.  289. 

New  York.  —  Brick's  Estate,  (Surrogate  Ct.) 
15  Abb.  Pr.  (N.  Y.)  12;  Matter  of  Whitaker,  4. 
Johns.  Ch.  (N.  Y.)  378.  But  by  the  Revised 
Statutes  (gth  ed.  1896,  p.  3621,  §  54)  marriage 
of  a  female  ward  terminates  the  guardianship 
as  to  her  person,  but  not  as  to  properly. 

North  Carolina.  —  Shutt  v.  Carloss,  1  Ired. 
Eq.  (36  N.  Car.)  232;  Mebane  v.  Mebane,  66 
N.  Car.  334. 

Pennsylvania.  —  Dyer  v.  Cornell,  4  Pa.  St. 
359- 

Tennessee.  —  Lane  v.  Farmer,  nLea(Tenn.) 
568;  Jones  v.  Ward,  10  Yerg.  (Tenn.)  160. 

Texas.  —  Carpenter  v.  Soloman,  (Tex.  App. 
1889)  14  S.  W.  Rep.  1074. 

Virginia.  —  Armstrong  v.  Walkup,  12  Gratt. 
(Va.)  608. 

In  England  this  question  has  not  been  very 
satisfactorily  determined.  In  Roach  v.  Gar- 
van,  1  Ves.  157,  which  was  tried  before  Lord 
Hardwicke,  there  was  a  petition  by  two  female 
infants  to  be  taken  from  the  custody  of  their 
mother,  who  had  been  appointed  their 
guardian,  and  to  have  some  other  proper  per- 
son appointed  guardian.  One  of  the  infants 
had  married  a  minor.  It  does  not  appear  from 
the  report  whether  the  husband  had  reached 
his  majority  at  the  time  of  the  trial.  The 
court  refused  to  discharge  the  order  appointing 
the  mother  guardian,  but  made  an  order  upon 
her  to  let  the  children  be  placed  with  a  proper 
person  named  by  the  court.  But  see  the  opinion 
of  the  same  judge  in  Mendes  v.  Mendes,  I 
Ves.  89.  Compare  the  report  of  the  same  case 
in  3  Atk.  619. 

If  the  Guardian  Turns  Over  to  the  Kushand  & 
Note  Payable  to  Him  as  Guardian,  the  guardian- 
ship will  be  deemed  to  continue  sufficiently  to 
enable  the  name  of  the  guardian  to  be  used  in 
a  suit  on  the  note.  Mebane  v.  Mebane,  66  N. 
Car.  334. 

A  Statute  providing  that  guardianship  ter- 
minates at  the  ward's  marriage  does  not  give 
to  the  ward,  upon  marrying,  the  right  to  re- 
ceive a  trust  fund,  limited  in  terms  to  be  paid 
when  she  comes  of  age.  Montoya  De  Antonio 
v.  Miller,  7  N.  Mex.  2S9. 

3.  Marriage  to  Minor  Terminates  Guardianship 
of  Person.  —  Decker  v.  Fessler,  146  Ind.  16; 
Nicholson  v.  Wilborn,  13  Ga.  467;  State  v. 
Joest,  46  Ind.  235. 
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nates,  is  a  question  upon  which  the  cases  are  not  agreed,  some  holding  that  it 
does  not,1  and  others  holding  that  it  does,  and  that  the  control  of  the  wife's 
estate  passes  to  the  husband's  guardian.3 

5.  By  Marriage  of  Male  Ward.  —  The  marriage  of  a  male  ward  terminates 
the  guardianship  over  his  person,3  but  not  over  his  estate.4 

6.  By  Resignation.  —  An  appointment  of  a  guardian  is  a  nullity  if  he 
declines  to  act  and  does  not  enter  upon  the  office.5  But  a  guardian  who  has 
accepted  and  entered  upon  the  trust  cannot  relieve  himself  of  it  by  a  mere 
resignation.  He  must  properly  account  and  be  discharged  before  his  respon- 
sibility as  guardian  ceases.6 

7.  By  Death  of  Surety.  —  The  death  of  a  surety  does  not  ipso  facto  terminate 
the  guardianship.7 

8.  By  Removal  from  Trust  —  a.  Rule  Stated.  —  Guardianship  may  be  ter- 
minated by  the  removal  of  the  guardian  from  his  trust  by  a  competent  court. 

b.  Jurisdiction  to  Remove  —  (i)  Of  Chancery. — The  general  power 
of  chancery  over  the  estates  and  interests  of  infants  includes  the  power  to 
remove  any  guardian  for  sufficient  cause,  whether  he  was  appointed  by  chan- 
cery or  by  a  statutory  court.8  Some  doubt  once  existed  whether  chancery 
had  the  power  to  remove  testamentary  guardians,9  but  the  power  has  long 


1.  Marriage  to  Minor  Does  Not  Terminate 
Guardianship  of  Estate.  —  State  v.  Joest,  46  Ind. 
235;  Decker  v.  Fessler,  146  Ind.  16.  See  also 
Roach  v.  Garvan,  1  Ves.  157,  set  out  in  the 
last  note  but  one,  supra. 

2.  Control  of  Wife's  Estate  Passes  to  the  Hus- 
band's Guardian.  —  Ware  v.  Ware,  28  Gratt. 
(Va.)  670.  See  also  Nicholson  v.  Wilborn,  13 
Ga.  467. 

3.  Marriage  of  Male  Ward  Terminates  Guardian- 
ship over  His  Person. —  Reeves  on  Domestic 
Relations  323;  2  Kent's  Com.  226. 

4.  Guardianship  over  Estate  Not  Terminated. — 

Eyre  v.  Shaftsbury,  2  P.  Wms.  103;  Mendes  v. 
Msndes.  3  Atk.  619,  1  Ves.  89;  Shutt  v.  Car- 
loss,  I  Ired.  Eq.  (36  N.  Car.)  232;  Brick's 
Estate,  (Surrogate  Ct.)  15  Abb.  Pr.  (N.  Y.)  12; 
Jones  v.  Ward,  10  Yerg.  (Tenn.)  160;  Ware  v. 
Ware.  23  Gratt.  (Va.)  670. 

5.  Appointment  Null  if  Guardian  Declines  to 
Act.  —  O'Keefe  v.  Casey,  1  Sch.  &  Lef.  106; 
M'Alister  v.  Olmstead,  1  Humph.  (Tenn.)  210. 

Where  one  is  appointed  testamentary 
guardian,  but  renounces  the  appointment,  it 
does  not  take  effect,  and  the  court  should 
appoint  another,  though  the  former  may  have 
done  acts  appropriate  to  his  character  as 
guardian.  M'Alister  v.  Olmsiead,  1  Humph. 
(Tenn  )  210. 

6.  Mere  Resignation  Will  Not  Relieve  Guardian 
from  Liability.  —  Wackerle  v.  People,  65  111. 
App.  423. 

So  in  Louisiana  the  Adoption  of  a  Ward  by  the 
guardian,  though  lawfully  made,  does  not  re- 
lieve the  tulor  from  responsibilii y,  as  such, 
nor  from  liability  to  account.  Unforsake's 
Succession,  48  La.  Ann.  546. 

Statute  Requiring  Guardian  to  Account  Con- 
strued.—  A  statute  providing  that  no  resigna- 
tion shall  be  accepted  until  the  guardian  shall 
have  settled  his  accounts  docs  not  apply  where 
the  guardian  had  received  no  property.  Mc- 
Gale  v.  McGale,  iR  R.  I.  675. 

Guardian's  Liability  to  Account  Not  Affected  by 
His  Appointment  in  Another  County.  —  Wackerle 
v.  People,  168  III.  250. 

Resignation  Is  a  Sufficient  Ground  for  Removal, 
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and  it  makes  no  difference  whether  the  form 
of  the  order  is  that  the  resignation  is  accepted 
or  that  the  guardian  is  removed.  Brown  v. 
Huntsman,  32  Minn.  466;  Young  v.  Lorain, 
11  111.  624,  52  Am.  Dec.  463. 

In  Louisiana,  on  the  Other  Hand,  the  tutor's 
consent  to  a  petition  for  removal,  and  his  filing 
an  account  and  receiving  a  discharge,  will  be 
regarded  as  a  resignation  and  the  trust  as 
vacated,  though  no  order  of  removal  is  found. 
Colomb  v.  Jones,  8  La.  Ann.  442. 

When  Two  Guardians  Are  Appointed  and  One 
of  Them  Resigns,  the  title  of  the  survivor  con- 
tinues, and  a  decree  removing  him  on  the 
ground  that  the  joint  guardianship  had  been 
terminated  is  erroneous.  Pepper  v.  Stone,  10 
Vt.  427. 

7.  Prine  v.  Mapp,  80  Ga.  137. 

8.  Jurisdiction  of  Chancery  to  Remove  Guardians 
—  England.  —  Wellesley  v.  VVellesley,  2  Bligh 
N.  S.  128;  Hanbury  v.  Walker,  3Ch.  Rep.  58; 
Morgan  v.  Dillon,  9  Mod.  135;  Beaufort  v. 
Berty,  1  P.  Wms.  705. 

Alabama.  —  Lee  v.  Lee,  55  Ala.  590. 
California.  —  Lord  v.  Hough,  37  Cal.  657. 
Florida.  —  Thomas  v.  Williams,  9  Fla.  289. 
Illinois.  —  Cowls  v.  Cowls,  8  111  435,  44  Am. 
Dec.  708. 

New  York.  —  Disbrow  v.  Henshaw,  8  Cow. 
(N.  Y.)  349;  Ex  p.  Crumb,  2  Johns.  Ch.  (N.  Y.) 
439;  Matter  of  Andrews,  I  Johns.  Ch.  (N.  Y.) 
99;  Matter  of  Dyer,  5  Paige  (N.  Y  )  534. 

Wisconsin.  —  In  re  Klein,  95  Wis.  246. 

Chancery  may  discharge  or  change  a  guard- 
ian appointed  by  the  surrogate,  but  it  will 
not  do  this  except  in  a  special  case.  Exp. 
Crumb,  2  Johns.  Ch.  (N.  Y.)  439. 

As  to  the  power  to  remove  custody  from 
natural  guardians,  sec  supra,  this  title,  Modern 
Forms  of  Guardianship ,    Their  Nature  and 

Origin,  subdiv.  I.  /'.  Controlled  ly  Courts. 

9.  In  Several  Cases  It  Was  Held  that  Chancery 
Could  Not  Remove  a  Testamentary  Guardian,  Fos- 
ter v,  Denny.  2  Ch.  Cas.  237;  Ingham  v.  Bick- 
crdikc.  (>  Madd.  275;  but  would  restrain  him 
from  marrying  the  infant  without  the  consent 
of  the  court,  Foster  v.  Denny,  2  Ch.  Cas.  237; 
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been  firmly  established.1 

(2)  Of  Probate  Courts.  —  The  probate  and  other  courts  to  whom  by  statute 
the  jurisdiction  over  infants'  estates  has  been  committed  have  the  power  to 
remove  the  guardians  by  them  appointed.2  Whether,  in  any  jurisdiction,  this 
statutory  authority  has  superseded  and  ousted  the  power  of  chancery  is  a  ques- 
tion depending  on  the  local  legislation  and  practice. 

c.  Mode  OF  Removal.  —  In  the  -absence  of  statutory  provisions  to  the 
contrary,  the  proceedings  for  the  removal  of  a  guardian  are  usually  instituted 
by  petition  or  bill  filed.  The  application  should  be  made  by  the  next  friend 
of  the  ward,  or  by  some  relative  or  interested  person.  The  guardian  is  entitled 
to  notice  and  a  hearing.  But  notice  to  an  infant  ward  is  not  necessary  unless 
some  special  reason  exists  therefor.  The  final  determination  of  the  trial  court 
may  be  reviewed  at  the  instance  of  a  person  aggrieved,  but  where  the  deter- 
mination below  is  based  on  facts  supported  by  legal  evidence,  or  where  there 
has  been  an  exercise  of  discretion  which  has  not  been  abused,  the  reviewing 
court  will  not  interfere.3 

d.  Cause  for  Removal  —  (1)  In  General.  —  Guardians  can  be  removed 
only  for  some  definite  cause;  a  finding  that  the  interest  of  the  ward  would  be 
promoted  by  a  change  is  not  sufficient.4 

(2)  Removal  of  Guardian' s  Residence.  —  It  is  essential  that  the  guardian 
should  be  under  the  effective  control  of  the  supervising  court ;  removal  of 
residence  from  the  jurisdiction  and  reach  of  process  of  the  court  is  sufficient 
ground  for  removal  from  the  guardianship.5 

(3)  Unfitness  of  Gtiardian.  —  If  the  guardian,  after  appointment,  shows 


and  would,  in  a  proper  case,  appoint  a  fit  per- 
son to  superintend  the  maintenance  and 
education  of  the  infant  and  restrain  the 
testamentary  guardian  from  interfering  with 
his  person  or  estate,  In  re  M'Cullochs,  Drury 
276;  Ingham  v.  Bickerdike,  6  Madd.  275. 

1 .  Chancery  Has  Power  to  Remove  Testamentary 
Guardians.  —  Wellesley  v.  Wellesley,  2  Bligh 
N.  S.  128;  Dillon  v.  Mount-Cashell,  4  Bro.  P. 
C.  (Toml.  ed.)  306;  Smith  v.  Bate,  2  Dick.  631; 
Morgan  v.  Dillon,  9  Mod.  135;  In  re  Swift,  2 
Molloy  330;  Beaufort  v.  Berty,  1  P.  Wms.  705; 
McPhillips  v.  McPhillips,  9  R.  I.  536;  Massin- 
gale  v.  Tate,  4  Hayw.  (Tenn.)  30;  In  re  Klein, 
95  Wis.  246.  See  In  re  McGrath,  (1893)  I  Ch. 
143,  affirming  (1892)  2  Ch.  496,  under  the  Eng- 
lish Guardianship  of  Infanls  Act,  1886. 

In  Roach  v.  Garvan,  1  Ves.  160,  Lord  Chan- 
cellor Hardwicke  said:  "The  court  some- 
times, though  rarely,  removes  a  testamentary 
guardian;  but  if  he  behaves  not  to  the  satis- 
faction of  the  court,  orders  regulating  his  con- 
duct are  frequently  made  upon  him."  See 
also  Lecone  v.  Sheires,  1  Vern.  442. 

Chancery  may  remove  all  guardians, 
whether  guardians  by  nature,  guardians  ap- 
pointed by  itself,  by  the  court  of  probate,  by 
testament,  or  even  by  special  act  of  the  legis- 
lature, whenever  there  has  been  an  abuse  of 
trust  or  the  interest  of  the  ward  requires  it. 
Cowls      Cowls,  8  111.  435,  44  Am.  Dec.  708. 

2.  Jurisdiction  of  Statutory  Courts  to  Remove 
Guardians.  —  Pickens  v.  Clayton,  7  Blackf. 
(Ind.)  321;  Young  v.  Young,  5  Ind.  513;  Piat 
v.  Allaway,  2  Bibb  (Ky.)  554;  Macgill  v. 
McEvoy,  85  Md.  286;  Matter  of  Clement,  25 
N.  J.  Eq.  508;  Cherry  v.  Wallis,  65  Tex.  442; 
State  v.  McKown,  21  Vt.  503. 

Order  Removing  Guardian  Appointed  by  Chancery 
Void.  —  The  surrogate  has  only  the  power 
given  by  statute,  and  an  order  of  removal 
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by  the  surrogate  of  a  guardian  appointed  by 
chancery  is  void.  Matter  of  Dyer,  5  Paige 
(N.  Y.)  534;  Matter  of  Andrews,  1  Johns.  Ch. 
(N.  Y.)  99. 

3.  See  the  title  Guardians,  9  Encyc.  of  Pl. 
and  Pr.  886. 

4.  Must  Be  Definite  Cause  for  Removal.  —  Led- 
with  v.  Union  Trust  Co.,  2  Dem.  (N.  Y.)  439. 

A  Guardian  Must  Be  Removed  to  Qualify  Him 
to  Act  as  Witness  for  the  Ward.  —  Nicoll^-.  Hunt- 
ington, 1  Johns.  Ch.  (N.  Y.)  166. 

Insufficiency  of  Security. —  In  Indiana  under 
Rev.  Stat.  1838,  a  guardian  could  be  removed 
for  the  insufficiency  of  the  security  given  by 
him.  Morgan  v.  Anderson,  5  Blackf.  (Ind.) 
503;  Pickens  v.  Clayton,  7  Blackf.  (Ind.)  321. 

Refusal  to  Give  Additional  Bond. —  Under  the 
Rhode  Island  statutes  it  was  held  that  a  guard- 
ian could  be  removed  for  refusal  to  give  an 
additional  bond  ordered.  McPhillips  v.  Mc- 
Phillips, 9  R.  I.  536. 

6.  Removal  from  Jurisdiction  of  Supervising 
Court.  —  Eiland  v.  Chandler,  8  Ala.  781; 
Speight  v.  Knight,  11  Ala.  461;  Cockrell  v. 
Cockrell,  36  Ala.  673;  Farrington  v.  Secor,  91 
Iowa  606;  Bookter's  Succession,  18  La.  Ann. 
157;  Cass's  Succession,  42  La.  Ann.  381;  Fin- 
ney v.  State,  9  Mo.  227;  Cooke  v.  Beale,  11 
Ired.  L.  (33  N.  Car.)  36. 

Under  the  Indiana  Statute  of  1852,  removal 
from  the  state  was  a  sufficient  cause,  in  the 
discretion  of  the  couit,  for  the  removal  of  a 
guardian.  Nettleton  v.  State,  13  Ind.  159. 
The  cases  of  Morgan  v.  Anderson,  5  Blackf. 
(Ind.)  503,  and  Pickens  v.  Clayton,  7  Blackf. 
(Ind.)  32T,  were  decided  under  an  earlier  stat- 
ute, which  made  no  provisions  for  the  removal 
of  a  guardian  on  the  ground  of  his  removal 
from  the  jurisdiction  of  the  court. 

In  Louisiana  the  removal  of  a  guardian  from 
the  state  terminates  his  trust  ipso  facto,  and  no 
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himself  or  is  found  to  be  unfit  for  the  trust,  he  may  be  removed.  This  unfit- 
ness need  not  necessarily  have  arisen  since  the  appointment.1  Unfitness  war- 
ranting removal  may  consist  of  immorality  of  character,3  intemperance,3  igno- 
rance so  great  as  to  prevent  a  proper  performance  of  the  trust,4  insanity  or 
other  incapacitating  illness,5  insolvency  6  or  such  poverty  as  will  render  him 
unable  properly  to  care  for  the  ward's  interests,7  or  any  hostility  of  interests 
between  the  guardian  and  ward.8  The  marriage  of  a  female  guardian  has 
been  held  in  some  cases  to  be  good  cause  for  removal,9  but  this  rule  is  prob- 
ably obsolete  now. 10 

(4)  Malfeasance  in  Office.  —  Actual  misconduct  in  the  performance  of  the 
trust  will  demonstrate  the  guardian's  unfitness  and  constitute  an  independent 
ground  for  removal.     Thus,  any  neglect  11  of  or  injury  to  the  ward's  interest,18 


order  of  removal  is  necessary.  Bookter's  Suc- 
cession, 18  La.  Anr:.  157;  Cass's  Succession, 
42  La.  Ann.  381. 

But  a  mother  and  natural  tutrix  has  a  right 
to  remove  from  the  slate  and  take  the  child 
with  her,  and  she  will  not  be  removed  from 
her  guardianship  therefor.  Delacroix  v.  Bois- 
blanc,  4  Mart.  (La.)  717. 

Though  a  relative  would  have  been  entitled 
to  be  appointed  if  she  had  been  a  resident,  she 
does  not  oust  a  regularly  appointed  guardian 
by  coming  into  the  state.  Bronson's  Succes- 
sion, 1 1  La.  Ann.  24. 

In  England  Testamentary  Guardians  Will  Not 
Be  Removed  for  Residing  Abroad.  —  In  re  Lewis, 
2  Molloy  485. 

In  Spencer  v.  Chesterfield,  Ambl.  146,  the 
court  refused  to  discharge  testamentary  guard- 
ians on  their  own  application  because  they 
were  going  abroad:  but  afterwards,  on  the 
application  of  the  infant,  and  by  consent  of  his 
relatives  and  guardians,  appointed  other  per- 
sons to  have  charge  of  the  person  and  educa- 
tion of  the  infant  until  further  order. 

1.  Guardian's  Unfitness  for  Trust.  —  Crooker  v. 
Smith,  47  Neb.  102. 

2.  Immorality  of  Character. — Ruohsf.  Backer, 
6  Heisk.  (Tenn.)  395,  19  Am.  Rep.  598;  Soley's 
Estate.  13  Phila.  (Pa.)  402,  37  Leg.  Ini.  (Pa.) 
486.  See  supra,  this  title,  Modem  Forms  of 
Guardianship,  Their  Nature  and  Origin,  subdiv. 
I.  b.  Controlled  by  Courts. 

3.  Intemperance  So  Extreme  as  to  Produce  Oc- 
casional Insanity  is  good  cause  for  removal  of 
a  guardian ;  and  it  is  im proper  that  the  wife  of 
such  intemperate  person  should  be  guardian, 
since  she  is  subject  to  his  control.  Ketlletas 
v.  Gardner,  1  Paige  (N.  Y.)  488. 

4.  Extreme  Ignorance.  —  Nicholson's  Appeal, 
20  Pa.  St.  50. 

5.  Insanity  or  Other  Incapacitating  Illness.  — 
Modawell  v.  Holmes,  40  Ala.  391. 

A  guardian  should  not  be  removed  because 
he  was  absent  for  several  months  from  illness, 
if  the  estate  was  properly  administered  by  his 
subordinates  in  his  absence,  and  he  is,  at  the 
time  of  the  proceedings  for  his  removal,  fully 
recovered  and  competent  to  execute  the  trust. 
Maci{ill  v.  McEvoy,  85  Md.  286. 

6.  Insolvency. — Smith  v.  Bate,  2  Dick.  631; 
Matter  of  Cooper,  2  Pai^c  (N.  Y.)  34;  Massin- 
gale  v.  Tate,  4  llayw.  (Tenn.)  30. 

Insolvency  of  the  husband  will  nol  ipso  facto 
effect  the  removal  of  the  wife.  Rachal  v. 
Rachal,  10  La.  460. 

7.  Poverty.  —  Senior  v.  Ackcrman,  2  Redf. 
(N.  Y.)  302;  King  t.  King.  73  Mo.  App.  78. 
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The  incompetency  justifying  removal  of  a 
guardian  does  not  refer  alone  to  mental  con- 
dition and  moral  status,  but  the  relative  social 
and  pecuniary  position  of  the  guardian  may 
be  taken  into  account.  Where  the  child  is 
living  with  her  aunt,  a  lady  of  wealth,  refine- 
ment, and  social  position,  the  court  will  re- 
move a  testamentary  guardian  appointed  by 
the  father,  who  is  a  nurse  having  no  means 
and  little  education,  who  has  been  at  times 
insane,  and  is  in  no  wav  related  to  the  child. 
Damarell  v.  Walker,  2  Redf.  (N.  Y.)  198. 

But  lack  of  means  to  support  the  child  is 
not  sufficient  cause  for  the  removal  from  the 
mother  of  the  custody  of  the  ward's  person. 
Ramsay  v.  Ramsay,  20  Wis.  507. 

8.  Hostility  of  Interests  Between  Guardian  and 
Ward.  —  Windsor  v.  McAtee,  2  Met.  (Ky.)  430; 
Gray  v.  Parke,  155  Mass.  433;  Silver's  Estate, 
5  Pa.  Dist.  415,  18  Pa.  Co.  Ct.  340. 

9.  Marriage  of  Female  Guardian.  —  Morgan  v. 
Dillon,  9  Mod.  135;  Swartwout  v.  Swartwout, 
2  Redf.  (N.  Y.)  52;  Guardianship  of  Elgin, 
Tuck.  (N.  Y.)  97. 

In  Kentucky  it  was  held  that  the  mariiage  of 
a  female  guardian  may  be  cause  for  her  re- 
moval if  her  husband  does  not  consent  lo  her 
retaining  the  guardianship.  Cotton  v.  Wolf, 
14  Bush  (Ky.)  238. 

Where  the  father  appoints  his  widow  testa- 
mentary guardian,  chancery  has  no  right  to 
remove  her  unless  on  proof  of  misbehavior. 
That  she  is  young,  and  remarried  in  six 
months,  is  not  sufficient  cause  for  removal. 
Dillon  v.  Mount  Cashell,  4  Bro.  P.  C.  (Toml. 
ed.)  306. 

10.  See  supra,  this  title,  Modern  Forms  of 
Guardianship,  Their  Nature  and  Origin, 
subdiv.  3.  /.  (8)  Appointment  of  Married 
Women;  supra,  this  section,  By  Marriage  of 
Female  Guardian. 

11.  Neglect  of  Ward's  Interest.  —  Lefever  v. 
Lefcvcr,  6  Md.  472. 

A  guardian  who  has  assets  producing  an  in- 
come of  two  thousand  dollars  per  year,  and 
who  refuses  to  expend  anything  for  the  main- 
tenance of  his  wards,  should  be  removed. 
Matter  of  Swift,  47  Cal.  629. 

Failure  to  Protect  the  Ward's  Interests  Need 
Not  Be  Corrupt,  to  justify  removal.  Crooker  v. 
Smith,  47  Neb.  102. 

Misconduct  in  making  investments  is  cause 
for  removal,  and  it  is  no  defense  that  (he 
guardian  left  the  entire  management  to  his 
counsel,  and  knew  nothing  of  the  acts  of  the 
latter.   Accounting  of  O'Neil,  Tuck.  (N.  Y.)  34. 

12.  Acts  Hold  to  Justify  Removal.  -The  follow* 
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neglecting  to  file  an  inventory  1  or  to  keep  and  file  accounts, 58  or  neglecting; 
to  obey  the  orders  of  the  court  3  will  justify  removal.  Any  effort  to  interfere 
with  or  change  the  ward's  inherited  religious  belief  will  be  checked  and  pun- 
ished by  removal  of  the  guardian.4 

(5)  Fraud  in  Procuring  Appointment.  —  If  the  guardian  procured  his- 
appointment  by  misrepresentation  or  concealment  of  material  facts  from  the 
court,  his  letters  will  be  revoked.5 

V.  Powers  and  Duties  of  Guardian  —  1.  As  to  Person  —  a.  When  Guard- 
[ANSHIP  EXTENDS  TO  PERSON.  —  A  guardian  appointed  generally  over  an 
orphan  child  is  guardian  of  both  his  person  and  his  estate.6  But  when  the 
father  is  living,  the  appointment  will  be  construed  to  be  only  over  the  estate, 
unless  the  father  is  found  to  be  unfit  to  have  the  child's  custody.7 


ing  acts  have  been  held  to  justify  removals 
from  guardianship: 

111  treatment  of  the  ward.  Ruohs  v.  Backer, 
6  Heisk.  (Tenn.)  395,  19  Am.  Rep.  598;  Le- 
fever  v.  Lefever,  6  Md.  472. 

Taking  the  ward  from  school  at  the  age  of 
nine  and  marrying  her  to  the  guardian's  son, 
who  had  no  property.  Goodall  v.  Harris,  2  P. 
Wms.  561. 

Fraud  on  the  ward  by  corrupt  and  collusive 
acts.    Marks  ?.  Witkouski,  16  La.  Ann.  341. 

Trying  to  alienate  the  affections  of  the  ward 
from  her  mother,  who  was  of  good  character. 
Perkins  v.  Finnegan,  105  Mass.  501. 

Wasting  the  estate,  King  v.  King,  73  Mo. 
App.  78;  Massingale  v.  Tate,  4  Hayw.  (Tenn.) 
30;  or  applying  it  to  the  guardian's  own 
benefit,  Ripitoe  v.  Hall,  1  Stew.  (Ala.)  166. 

In  a  South  Carolina  case  it  was  held  that  the 
guardian  will  not  be  removed  for  applying 
his  ward's  funds  to  his  own  use,  since  he  is 
charged  with  interest  as  a  borrower,  and  there 
is  no  loss  of  lime  in  investment,  and  his  bond 
secures  the  ward  against  loss.  Sweet  v. 
Sweet,  Spears  Eq.  (S.  Car.)  309.  But  this 
decision  was  disapproved  in  Spear  v.  Spear,  9 
Rich.  Eq.  (S.  Car.)  184. 

Guardian  of  Person  Only  May  Be  Removed  for 
Misapplying  Property.  —  Cherry  v.  Wallis,  65 
Tex.  442. 

Court  Has  Large  Discretion.  —  Large  discre- 
tion must  necessarily  be  reposed  in  the  trial 
court,  and  where  the  guardian  retained  all  the 
funds,  amounting  to  five  thousand  dollars, 
himself,  keeping  no  account,  charging  board, 
and  allowing  nothing  for  the  ward's  labor,  his 
removal  was  sustained.  Snavely  v.  Harkrader, 
29  Gratt.  (Va.)  112. 

The  Conversion  of  Real  into  Personal  Estate  is 
cause  for  removal,  particularly  where  the 
guardian  himself  bought  the  real  estate,  and 
its  retention  would  have  been  beneficial  to  the 
ward.    Exp.  Crutchheld,  3  Yerg.  (Tenn.)  336. 

Acts  Held  Not  to  Justify  Removal.  —  That  a 
guardian  has  unnecessarily  incurred  large 
counsel  fees  will  not  justify  his  removal,  since 
the  charge  will  be  disallowed;  nor  that  he  had 
used  a  small  part  of  the  ward's  funds  in  his 
business,  where  he  is  abundantly  able  to  pay 
it  on  demand.  Matter  of  Flinn,  31  N.  J.  Eq. 
640. 

1.  Neglect  to  File  Inventory. —  Markel  v. 
Phillips,  5  Ind.  510;  Kimmel  v.  Kimmel,  4S 
Ind.  203;  Windsor  7'.  McAtee,  2  Met.  (Ky.) 
430;  Prince  v.  Ladd,  (Tex.  1890)  15  S.  W.  Rep. 
159- 
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But  in  New  York  it  has  been  held  that  mere 
neglect  to  file  an  inventory  is  no  cause  for  re- 
moval, unless  an  order  has  been  made  for 
such  inventory.  Ledwith  v.  Union  Trust  Co., 
2  Dem.  (N.  Y.)  439. 

And  a  guardian  will  not  be  removed  for 
failure  to  file  an  inventory  where  he  had  re- 
ceived no  personal  property  nor  income  from 
the  real  estate.  Johnson  v.  Metzger,  95  Ind. 
307- 

Failure  to  File  an  Inventory  at  the  Required 
Time  may  be  cause  for  removal,  though  it  was 
filed  before  the  application  for  removal. 
Barnes  v.  Powers,  12  Ind.  341. 

2.  Neglect  to  Keep  and  File  Accounts.  —  Ripi- 
toe v.  Hall,  1  Stew.  (Ala.)  166. 

A  Guardian  of  Several  Wards  Having  an  Estate 
in  Common  should  keep  separate  accounts;  and 
if  he  neglects  .this,  though  through  ignorance, 
he  should  be  removed.  Wood  v.  Black,  84 
Ind.  279. 

But  Mere  Failure  to  File  Accounts  Will  Not  Be 
Cause  for  Removal  where  no  order  therefor  had 
been  made,  and  there  has  been  no  waste,  sub- 
stantial neglect,  or  probability  of  loss.  San- 
derson :■.  Sanderson,  79  N.  Car.  369. 

3.  Failure  to  File  Accounts  After  Being  Ordered 
to  Do  So  is  ground  for  removal.  Deegan  v. 
Deegan,  22  Nev.  202. 

Selling  Bonds  under  Mistaken  Belief  that  Sale 
Has  Been  Ordered,  —  A  guardian  should  not  be 
removed  for  selling  bonds  without  an  order  of 
court,  though  such  sale  is  prohibited  by  stat- 
ute, when  he  bona  fide  believed  that  such  sale 
had  been  ordered,  and  his  bond  is  ample  to 
secure  the  estate  from  loss.  Macgill  v.  Mc- 
Evoy,  85  Md.  286. 

4.  Effort  to  Change  Ward's  Inherited  Religious 
Belief.  —  In  ie  Hunt,  2  Con.  &  Law.  373; 
Nicholson's  Appeal,  20  Pa.  St.  50.  See  supra, 
this  title,  Modern  Forms  of  Guardianship,  Their 
Nature  and  Origin,  subdiv.  3.  f.  (5)  Religious 
Belief  of  Guardian;  infra,  this  title,  Powers 
and  Duties  of  Guardian,  subdiv.  I.  6.,  para- 
graph Su/'jeet  to  Control  of  Court. 

5.  Fraud  in  Procuring  Appointment  Cause  for 
Revoking  Letters. —  Matter  of  Clement,  25  N. 
J.  Eq.  508;    Matter  of  Pieice,    (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  532;  Mintzer's. 
Estate,  163  Pa.  St.  484. 

6.  Guardianship  over  Orphan.  —  Wade  v.  Car- 
penter, 4  Iowa  361;  Burger  v.  Frakes,  67  Iowa 
460;  Com.  v.  Dugan,  2  Pa.  Dist.  772. 

7.  When  Father  Is  Living. —  McDowell  v. 
Bonner,  62  Miss.  278;  Brooke  v.  Logan,  112 
Ind.  183,  2  Am.  St.  Rep.  177. 
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b.  Right  to  Custody  of  Ward.  —  When  the  guardianship  extends  to 
the  person,  the  guardian  has  a  legal  right  to  the  custody  and  control  of  the 
ward  superior  to  that  of  any  other  person.1  He  can  enforce  this  right  by 
habeas  corpus  2  or  by  action  of  trespass  for  taking  away  the  ward.3 

Subject  to  Control  of  Court.  —  This  legal  right,  however,  is  subordinate  to  the 


1.  Guardian's  Eight  to  Custody  and  Control  — 

England.  —  Rex  v.  Isley,  5  Ad.  &  El.  441,  31 
E.  C.  L.  376;  Reg.  v.  Clarke,  7  El.  &  Bl.  193, 
90  E.  C.  L.  193;  Talbot  v.  Shrewsbury,  4  Myl. 
&  C.  673;  Rex  v.  Johnson,  I  Slra.  579,  2  Ld. 
Raym.  1333;  Matter  of  Andrews,  L.  R.  S  Q. 
B.  153. 

Connecticut.  —  Macready  v.  Wilcox,  33  Conn. 
328. 

Indiana.  —  Bounell  v.  Berryhill,  2  Ind.  613; 
Johns  v.  Emmert,  62  Ind.  533;  Grimes  v. 
Butsch,  142  Ind.  113. 

Iowa.  —  Burger  v.  Frakes,  67  Iowa  460; 
Jenkins  v.  Clark,  71  Iowa  552. 

Louisiana.  —  Percy  v.  Provan,  15  La.  74. 

Maine.  —  Coltman  v.  Hall,  31  Me.  196. 

Compare  Com.  v.  Dugan,  7  Kulp  (Pa.) 
66;  Ward  v.  Roper,  7  Humph.  (Tenn.).ni; 
Mathews  v.  Wade,  2  W.  Va.  464. 

Thus  the  guardian's  legal  rights  have  been 
declared  to  be  superior  to  those  of  the  follow- 
ing persons: 

The  grandparents.  Rex  v.  Isley,  5  Ad.  & 
El.  441,  31  E.  C.  L.  376;  Percy  v.  Provan,  15 
La.  74;  Com.  v.  Keisel,  13  Montg.  Co.  Rep. 
(Pa.)  172;  Mathews  v.  Wade,  2  W.  Va.  464. 
See  also  Ex  p.  Ralston,  R.  M.  Charlt.  (Ga.) 
119. 

The  step-parents.  Bounell  Berryhill,  2 
Ind.  613;  Com.  v.  Dugan,  7  Kulp  (Pa.) 
66. 

The  mother.  People  v.  Wilcox,  22  Barb. 
(N.  Y.)  178.  See  supra,  this  title,  Modem 
Forms  of  Guardianship,  Their  Nature  and  Ori- 
gin, subdiv.  1.  a.  (2)  In  Mother,  notes. 

An  aunt.    Jenkins  v.  Clark,  71  Iowa  552. 

A  sister.    Grimes  v.  Butsch,  142  Ind.  113. 

One  to  whom  the  parents  had  informally 
committed  the  child.  Johns  v.  Emmert,  62 
Ind.  533;  Burger  v.  Frakes,  67  Iowa  460;  Jen- 
kins v.  Clark,  71  Iowa  552;  Coltman  v.  Hall, 
31  Me.  j 96. 

The  court  will  not  give  children  to  the  cus- 
tody of  grandparents  where  there  is  a  testa- 
mentary guardian,  not  found  to  be  unsuitable, 
though  the  guardian  has  hitherto,  under  the 
express  terms  of  the  will,  left  the  children  in 
the  care  of  an  incompetent  person.  In  re 
Young,  120  N.  Car.  151. 

Tho  Unwillingness  of  Young  Children  to  Leave 
Their  Present  Custodians  will  not  prevail  against 
the  guardian's  right.  Bounell  v.  Berryhill,  2 
Ind.  613;  Johns  v.  Emmert,  62  Ind.  533 f  Rex 
v.  Johnson,  1  Stra  579,  2  I.d.  Raym.  1333. 

Foreign  Guardians.  —  Where  infants  domiciled 
in  a  foreign  country  have  been  sent  to  Eng- 
land for  education,  equity  will  not  interfere 
with  the  discretion  of  the  foreign  guardian  to 
recall  them  to  their  home,  for  a  supposed 
benefit  to  the  infants  of  remaining  in  England. 
Nugent  v.  Vetzcra,  L.  R.  2  Eq.  704.  ' 

In  Indiana  it  has  been  held  that  a  guardian, 
even  in  another  state,  will  be  preferred  to  a 
sister  in  Indiana  to  whom  the  ward  has  run 
away,  if  such  guardian  is  perfectly  lit  for  the 


trust  and  the  sister  is  not.  Grimes  v.  Butsch, 
14.2  Ind.  113. 

A  guardian  can  never  be  held  guilty  of  false 
imprisonment  for  taking  possession  of  the 
ward's  person,  though  he  takes  her  from  the 
mother,  who  has  removed  to  another  state. 
Townsend  v.  Kendall,  4  Minn.  412,  77  Am. 
Dec.  534.  See  the  title  Foreign  Guardians, 
vol.  13,  p.  965. 

It  Is  the  Ward's  Duty  to  live  with  and  sut  mit 
to  the  guardian,  and  if  he  leaves  him,  and  re- 
turns only  on  the  guardian's  promise  to  board 
him  free,  the  promise  is  without  consideration. 
Keith  v.  Miles,  39  Miss.  442,  77  Am.  Dec.  685. 

But  a  guardian's  primary  duty  is  to  promote 
the  ward's  interests,  rather  than  to  assert  his 
own  rights;  and  he  is  not  justified  in  refusing 
suppoit  to  the  ward  because  the  latter  refuses 
to  leave  a  proper  home  and  live  with  him. 
Matter  of  Wenlz,  (Surrogate  Ct.)  9  Misc.  (N. 
Y.)  240. 

Guardian's.  Power  to  Protect  Ward  from  Bad 
Companionship.  —  The  guardian  can  order  per- 
sons of  bad  character  who  have  formed  com- 
panionships with  the  ward  to  leave  his  prem- 
ises, and  can  compel  them  to  go  in  case  of 
refusal.  Wood  v.  Gale,  10  N.  H.  247,  34  Am. 
Dec.  150. 

Guardian  May  Detain  Female  Ward's  Clothes  to 
Prevent  Her  Elopement.  —  Guardians  of  a  girl 
are  justified  in  stopping  her  elopement  by  seiz- 
ing and  detaining  her  clothes;  and  their  order 
will  justify  a  carrier  in  delivering  the  clothes 
to  them.  Barker  v.  Taylor.  I  C.  &  P.  101,  11 
E.  C.  L.  330. 

As  to  the  rights  of  parents  as  guardians  by 
nature,  see  supra,  this  title,  Modem  Forms  of 
Guardianship,  Their  Nature  and  Origin  — 
Guardianship  by  Nature;  also  the  title  Parknt 
and  Child. 

2.  Guardian  Can  Enforce  His  Right  by  Habeas 
Corpus. —  Rex  v.  Johnson,  1  Stra.  579,  2  Ld. 
Raym.  1333;  Reg.  v.  Gyngall,  (1893)  2  Q.  B. 
232;  Com.  v.  Dugan,  7  Kulp  (Pa.)  66,  2  Pa. 
Disl.  772;  Fields  v.  Law,  2  Root  (Conn. )  320; 
Matter  of  Wollstonecraft,  4  Johns.  Ch.  (N.Y.)8o. 

3.  Action  of  Trespass.  —  Reg.  v.  Clarke,  7  El. 
&  Bl.  193,  90  E.  C.  L.  193,  2  Roll.  Abr.  42. 

But  in  Connecticut  it  has  been  held  that  no 
action  lies  by  a  guardian  to  recover  damages 
for  the  taking  away  of  his  ward,  unless  loss  of 
services  is  alleged;  otherwise  his  remedy  is  by 
habeas  corpus.  Fields  v.  Law,  2  Root  (Conn.), 
320. 

Suit  for  Seduction  of  Ward.  —  The  prevailing 
doctrine  seems  to  be  that  a  guardian  may 
maintain  an  action  for  the  seduction  of  his 
female  ward.  Ball  v.  Bruce,  21  III.  161; 
Certwell  ;>.  Iloyt,  6  Hun  (N.  Y.)  575;  Ingersoll 
v.  Jones,  5  Barb.  (N.  Y.)  661;  Bracv  V.  Kibbe, 
31  Barb.  (M.  Y.)  273;  Fcrnslcr  v.  Moyt  r,  3  W. 
&  S.  (Pa.)  416,  39  Am.  Dec.  33.  But  in  A/as- 
tachusetti  a  different  rule  prevails.  Blanrhard 
v.  I  Isley,  120  Mass.  487,  21  Am.  Rep.  535.  See 
the  title  Seduction. 
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welfare  of  the  ward,  and  will  be  disregarded  by  the  court  whenever  necessary 
in  the  ward's  interest.1  The  courts  will  also  restrain  the  guardian  from  using 
his  power  to  alter  the  child's  religious  belief  from  that  of  his  father.8 

c.  Right  TO  Alter  Ward's  Domicil.  — The  right  of  a  guardian,  other 
than  a  natural  guardian,  to  change  the  domicil  of  his  ward  from  one  state  to 
another,  is  generally  denied.3  It  has  sometimes  been  held,  however,  that  a 
testamentary  guardian  so  far  represents  the  father  that  he  has  power  to  make 
such  a  change.4  But  removal  of  the  ward  from  one  town,  parish,  or  county 
to  another  within  the  same  state  is  within  the  power  of  the  guardian.5 


1.  Guardian's  Right  Subordinate  to  Ward's 
Welfare  —  England,  —  Talbot  v.  Shrewsbury,  4 
Myl.  &  C.  673. 

Connecticut.  —  Kclsey  v.  Green,  69  Conn. 
291. 

Indiana. — Garner  v.  Gordon,  41  Ind.  92; 
Bryan  v.  Lyon,  104.  Ind.  227,  54  Am.  Rep.  309. 

Iowa.  — Jenkins  v.  Clark,  71  Iowa  552. 

Michigan.  —  Matter  of  Heather,  50  Mich. 
261;  Matter  of  Stockman,  71  Mich.  180. 

New  York.  —  People  v.  Wilcox,  22  Barb.  (N. 
Y.)  184;  Wilcox  v.  Wilcox,  14  N.  Y.  575;  Mat- 
ter of  Welch.  74  N.  Y.  299;  People  v.  Walts, 
122  N.  Y.  238. 

Pennsylvania.  —  Brown's  Estate,  166  Pa.  St. 
249. 

Tennessee. — Ward  v.  Roper,  7  Humph. 
(Tenn.)  nr. 

If  the  Child  Is  Competent  to  Declare  an  Election, 

the  court  will  suffer  it  to  go  where  it  pleases; 
but  if  it  is  too  young,  the  court  is  to  exercise 
its  own  judgment  for  the  ward's  interest. 
Matter  of  Wollstonecraft,  4  Johns.  Ch.  (N. 

Y.)  80. 

In  a  Contest  Between  Two  Guardians  claiming 
under  appointment  in  different  states,  the 
superior  legal  title  of  the  plaintiff  will  not 
necessarily  entitle  him  to  recover  the  custody 
of  the  child  in  habeas  corpus,  but  the  interestof 
the  child  should  bean  important  element  in 
determining  the  question.  Kelsey  v.  Green, 
6g  Conn.  291. 

Circumstances  under  Which  Custody  Will  Be 
Refused  to  Guardian.  —  Custody  of  the  child 
will  not  be  given  to  a  testamentary  guardian 
appointed  by  the  father,  where  the  maternal 
grandparents  have  taken  the  child  at  the  re- 
quest of  both  parents,  and  are  caring  for  it 
without  expense,  and  the  testamentary  guard- 
ian has  no  knowledge  of  or  care  for  the  child, 
and  was  appointed  to  gratify  the  father's  spite 
against  the  grandparents.  Matter  of  Stock- 
man, 71  Mich.  r8o. 

Where  the  mother  is  unfit  to  have  the  child's 
custody,  and  the  defendants  have  taken  the 
child  from  her  and  are  caring  for  it  properly, 
the  court  will  not  order  it  given  up  to  a  guard- 
ian of  whose  good  faith  they  are  not  satisfied, 
and  who  has  placed  another  ward  in  the 
mother's  care.    In  re  Clancy,  108  Mich.  427. 

If  the  Ward's  Wants  Are  Carefully  Attended  to 
by  the  legal  guardian,  the  court  will  not  re- 
move the  child  from  him.  Macready  v.  Wil- 
cox, 33  Conn.  328.  See  supra,  this  title, 
Modern  Forms  of  Guardianship,  Their  Nature 
and  Origin,  subdiv.  I.  b.  Controlled  by  Courts. 

2.  Interference  with  Ward's  Religious  Belief 
May  Be  Restrained.  —  The  fact  that  it  would  be 
for  the  child's  pecuniary  advantage  to  be  edu- 
cated as  a  Protestant  will  not  induce  the  court 


to  interfere  with  his  education  by  his  testa- 
mentary guardian,  a  Roman  Catholic  priest, 
where  the  father  was  also  a  Roman  Caiholic. 
Talbot  v.  Shrewsbury,  4  Myl.  &  C.  673. 

For  Other  Cases  where  the  religious  training 
of  a  child  by  the  guardian  has  been  passed 
upon,  see  Hill  v.  Hill,  10  W.  R.  400;  Reg.  v. 
Clarke,  7  El.  &  Bl.  202,  90  E.  C.  L.  202;  An- 
drews v.  Salt,  L.  R.  8  Ch.  622.  See  also  supra, 
this  title,  Modern  Forms  of  Guardianship,  Their 
Nature  and  Origin,  subd.  3.  f.  (5)  Religious 
Belief  of  Guardian;  supra,  this  title,  Termina- 
tion of  Gup-rdianship,  subdiv.  8.  d.  (4)  Malfea- 
sance in  Office. 

3.  Guardian  Cannot  Change  Ward's  Domicil 
from  One  State  to  Another.  —  Lamar  v.  Micou, 
112  U.  S.  452;  Daniel  v.  Hill,  52  Ala.  430; 
Wynn  v.  Bryce,  59  Ga.  529;  Vennard's  Succes- 
sion, 44  La.  Ann.  1076;  Fulton's  Estate,  14 
Phila.  (Pa.)  298,  38  Leg.  Int.  (Pa.)  224;  Mears 
v.  Sinclair,  I  W.  Va.  185. 

A  guardian  cannot  take  advantage  of  a 
change  of  the  ward's  domicil  illegally  effected 
by  himself.  Trammell  v.  Trammell,  20  Tex. 
406. 

A  guardian  being  about  to  remove  the  ward 
from  the  state  was  required  to  give  bond  to 
return  him  to  the  state  for  education,  and 
whenever  ordered  by  the  Probate  Court. 
Ex  p.  Martin,  2  Hill  Eq.  (S.  Car.)  71. 

In  Wheeler  v.  Hollis,  19  Tex.  522,  70  Am. 
Dec.  363,  a  mother  and  her  second  husband, 
being  guardians,  were  declared  to  have  the 
right  to  remove  the  ward's  domicil,  if  bona 
fde,  and  not  with  intent  fraudulently  to 
change  the  succession  to  the  ward's  propertj  ; 
and  it  was  held  that  the  desire  of  the  guardian 
to  avoid  payment  of  his  own  debts  by  a. re- 
moval would  not  render  the  removal  fraudu- 
lent as  to  the  ward.  But  this  case  can  be 
rested  on  the  power  of  the  mother. 

4.  Right  of  Testamentary  Guardian  to  Change 
Ward's  Domicil.  —  See  Lamar  v.  Micou,  112  U. 
S.  452. 

Parents  or  testamentary  guardians  have  the 
right  to  change  the  residence  of  wards  from 
one  state  to  another.  But  the  court  will  re- 
strain a  removal  in  derogation  of  the  rights  of 
the  surviving  mother.  Therefore  a  testament- 
ary guardian  will  not  be  allowed  to  take  the 
child  to  another  state  against  the  mother's 
wish,  though  the  father's  will  contemplated 
such  a  removal.  Wood  v.  Wood,  5  Paige  (N. 
Y.)  596,  28  Am.  Dec.  451. 

5.  Guardian's  Power  of  Removal  Within  State. 
—  State  v.  Judge,  2  Rob.  (La.)  418;  State  v. 
Bermudez,  14  La.  484;  State  v.  Pettit,  14  La. 
Ann.  565;  Stephens's  Succession,  19  La.  Ann. 
499;  Kirkland  v.  Whately,  4  Allen  (Mass.)  462; 
Townsend  v.  Kendall,  4  Minn.  412,  77  Am. 
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d.  Right  to  Consent  to  Marriage,  Adoption,  or  Enlistment.  — 
By  the  statutes  regulating  marriage,  adoption,  enlistment,  etc.,  guardians  are, 
in  many  jurisdictions,  in  the  absence  of  parents,  to  give  or  withhold  consent 
to  the  ward's  entering  into  such  relations.  For  these  powers  reference  must 
be  had  to  the  several  statutes.1 

Eight  to  Bind  Out  Ward  as  Apprentice.  —  The  guardian  also  had  power,  under  the 
early  statutes,  when  apprenticeships  were  common,  to  bind  out  the  ward  as 
an  apprentice,  and  it  was  often  held  to  be  his  duty  to  do  so,  when  the  ward's 
income  was  insufficient  to  support  him.2 

2.  As  to  Estate  —  a.  General  Nature  of  Guardian's  Interest.  —  The 
guardian  has  the  general  control  and  management  of  the  ward's  property.3 


Dec.  534;  Exp.  Bartlett,  4  Bradf.  (N.  Y.)  221; 
Wilkins's  Guardian,  146  Pa.  St.  585. 

The  Least  Suspicion  of  Fraud  would  cause  care- 
ful scrutiny  in  the  Court  of  Chancery;  but  this 
goes  only  to  the  exercise  of  the  power,  not  to 
its  existence.  Townsend  v.  Kendall,  4  Minn. 
412,  77  Am.  Dec.  534. 

But  in  Missouri  even  this  limited  power  of 
removal  is  denied.  Marheineke  v.  Grothaus, 
72  Mo.  204;  Garrison  v.  Lyle,  38  Mo.  App.  558. 

The  Domicil  of  Guardian  Is  Not  Necessarily  That 
of  the  Ward.  —  So  if  the  minors  reside  with 
their  own  mother,  and  have  a  guardian  in  an- 
other county,  their  funds  are  taxable  where 
they  themselves  reside.  School  Directors  v. 
James,  2  W.  &  S.  (Pa.)  568,  37  Am.  Dec.  525. 

1.  Marriage  —  English  Marriage  Act.  —  The 
guardian's  power  to  consent  to  the  marriage 
of  the  ward  under  the  English  marriage  act 
was  considered  and  recognized  in  Matter  of 
Woolscombe,  1  Madd.  213,  and  in  Reddall  v. 
Leddiard,  3  ['hill.  Ecc.  256. 

A  Guardian  Has  No  Authority  to  Enter  into 
Marriage  Articles  imposing  liabilities  on  the 
ward's  property.  Mealy  v.  Rowan,  5  Gratt. 
(Va.)  414,  52  Am.  Dec.  94. 

Adoption.  —  Under  the  Iowa  Code  a  ward  can- 
not be  adopted  without  the  consent  of  its 
guardian.  Whether  it  can  be  adopted  with 
the  guardian's  consent,  quart.  Burger  w. 
Frakes,  67  Iowa  460. 

Enlistment.  —  Under  the  United  States  Statute 
requiring  the  consent  of  tht  parent  or  guard- 
ian to  a  minor's  enlistment,  such  consent 
cannot  be  given  by  a  guardian  appointed  after 
the  enlistment.  In  re  Perrone,  89  Fed.  Rep. 
150. 

2.  Power  to  Apprentice  Ward  —  Connecticut. — 
Hewit  v.  Morgan,  2  Root  (Conn.)  363;  Clement 
v.  Wheeler,  2  Root  (Conn.)  466;  Paddock  v. 
Higgins,  2  Root  (Conn.)  316.  482. 

Kentucky.  —  Campbell  v.  Golden,  79  Ky.  544. 

Maine.  — Chapman  7.  Crane,  20  Me.  172. 

Massachusetts.  —  Blunt  v.  Melcher,  2  Mass. 
228;  Holbrook  v.  Billiard,  10  Pick.  (Mass.)  68. 

New  York.  —  Ackley  v.  Hoskins,  14  Johns. 
(N.  Y.)  374- 

North  Carolina.  —  Long  v.  Norcom,  2  Ired. 
Eq,  (37  N.  Car.)  354;  Johnston  v.  Coleman,  3 
Jones  Eq.  (56  N.  Car.)  290. 

Pennsylvania.  —  Vclde  v.  Levering,  2  Rawle 
(Pa.)  269;  Leech  v.  Agnew,  7  Pa.  St.  2r. 

Virginia.  —  Anderson  v.-  Thompson,  11 
Leigh  (Va.)  458. 

The  Guardian  Cannot  Bind  Out  the  Ward  as  a 
Servant.  —  Respublica  v.  Kcppclc,  1  Ycatcs(Pa.) 
233- 

But  if  the  ward  has  little  means  and  is  able 


to  earn  her  support  the  guardian  has  authority 
to  place  her,  without  any  fixed  term,  in  a 
family  who  will  board  and  educate  her  for  her 
woik.    Brown  v.  Yaryan,  74  Ind.  305. 

3.  Power  of  Guardian  over  Ward's  Property.  — 
The  guardian,  upon  the  death  of  the  father, 
stands  in  loco  parentis;  possesses  all  the  father's 
control  and  authority,  and  is  subject  to  all  his 
duties  except  that  of  maintaining  the  ward 
out  of  his  own  funds.  Maclay  v.  Equitable  L. 
Assur.  Soc,  152  U.  S.  499;  U.  S.  Mortgage 
Co.  v.  Sperry,  24  Fed.  Rep.  83S;  Fernsler  v. 
Moyer,  3  W.  &  S.  (Pa.)  416,  39  Am.  Dec.  33; 
Homstead  v.  Loomis,  53  Me.  549. 

Powers  Limited  in  Iowa. —  Under  the  Iowa 
Code,  a  guardian  cannot  lease  lands,  loan 
money,  or  make  investments,  without  orders 
of  court.    Bates  v.  Dunham,  58  Iowa  308. 

Guardian's  Powers  Cannot  Be  Restricted. —  In 
appointing  a  guardian,  the  surrogate  has  no 
power  to  order  that  he  shall  notify  the  father 
of  all  matters  affecting  the  ward's  person  or 
estate,  permit  him  to  visit  her,  and  consult 
with  him  as  to  his  own  acts.  Matter  of  Lind- 
ley,  1  Connolly  (N.  Y.)  500.  Nor  that  he  shall 
keep  the  funds  in  a  certain  bank,  and  pay 
them  only  on  orders  of  court.  De  Greayer  v. 
Superior  Ct.,  117  Cal.  640,  59  Am.  St.  Rep.  220. 

An  act  of  the  legislature  authorizing  a  third 
person  to  sell  the  ward's  estate  and  apply  the 
proceeds  to  the  ward's  maintenance  and  edu- 
cation is  void  as  judicial  in  its  nature.  Lin- 
coln v.  Alexander,  52  Cal.  482,  28  Am.  Rep. 
639- 

But  in  Hoyt  v.  Sprague,  103  U.  S.  613,  it 
was  held  that  in  the  case  of  guardians  for 
property  of  nonresident  persons,  the  legisla- 
ture has  the  right  to  prescribe  their  powers 
and  duties,  and  that  an  act  authorizing  a  par- 
ticular guardian  to  invest  in  the  stock  of  a  cor- 
poration named  was  valid. 

A  guardian  cannot  be  garnished  for  the 
ward's  debts,  since  that  would  deprive  him  of 
the  control  of  the  ward's  property  and  the 
right  to  pay  his  debts.  Homstead  v.  Loomis, 
53  Me.  549. 

Special  Trusts  Not  Included  in  Guardian's  Con- 
trol. —  Where  land  has  been  devised  to  the 
ward  under  special  trusts  created  by  the  will, 
the  general  guardian  cannot  claim  the  man- 
agement thereof  which  has  been  conferred  on 
the  trustees.  Findlcy  v.  Wilson,  3  Litt.  (Ky.) 
390,  14  Am.  Dec.  72;  Ware  v.  Coleman,  6  J.  J. 
Marsh.  (Ky.)  198;  Hindman  v.  State,  61  "Md. 
471  Bradley  v.  Amidon,  10  Paige  (N.  Y.)  235; 
Young's  Estate,  17  Phila.  (Pa.)  511,  42  Leg. 
Int.  (Pa.)  454. 
And  if  the  same  man  is  testamentary  trustee 
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As  to  the  theoretical  question  whether  the  legal  title  is  vested  in  him,  or 
whet  her  he  has  a  power  not  coupled  with  an  interest,  the  cases  are  in  conflict;1 
but  as  to  the  practical  extent  of  his  powers  over  the  ward's  personal  property, 
and  over  the  use  of  his  real  estate,2  there  is  general  agreement. 

Guardian's  Right  to  Possession  —  (i)  In  General.  —  He  is,  there- 
fore, entitled  to  possession  of  the  ward's  real  and  personal  estate,3  and  his 
possession  is  regarded  as  the  possession  of  the  ward.* 


and  general  guardian,  he  will  hold  the  trust 
property  as  trustee  and  not  as  guardian. 
Ativood  v.  Frost,  57  Mich.  229. 

Authority  Cannot  Be  Exercised  in  Derogation  of 
the  Trust.  —  If  a  guardian  for  several  heirs  re- 
ceives their  money  and  gives  all  or  most  of  it 
to  one,  or  conveys  real  estate  to  one  in  deroga- 
tion of  the  rights  of  the  others,  the  title  will 
not  pass  thereby,  but  the  property  will  still 
bilong  to  all  alike.  Hampton's  Appeal,  17  S. 
&  R.  (Pa.)  144- 

1.  Naked  Power  Not  Coupled  with  Interest.  — 
It  is  held  in  Connecticut,  Maine,  Massachusetts, 
Mississippi,  and  New  Hampshire  that  the 
guardian  has  a  naked  power  not  coupled  with 
an  interest.  Welles  v.  Cowles,  4  Conn.  189, 
10  Am.  Dec.  115;  Hutchins  v.  Dresser,  26  Me. 
76;  Mansjn  v.  Felton,  13  Pick.  (Mass.)  206; 
Hicks  v.  Chapman,  10  Allen  (Mass.)  463;  Sim- 
mons v.  Almy,  100  Mass.  239;  Rollins  v. 
Marsh,  128  Mass.  116;  Grist  v.  Forehand,  36 
Miss.  69;  Newton  v.  Nutt,  58  N.  H.  599. 

Vested  Interest.  —  But  in  California,  New 
Jersey,  New  York,  Pennsylvania,  Vermont,  and 
Virginia  it  is  held  that  he  has  not  only  an  au- 
thority, but  also  a  vested  interest  in  the  prop- 
erty of  the  ward.  Lincoln  v.  Alexander,  52 
Cal.  482,  23  Am.  Rep.  639;  Jones  v.  Jones,  71 
Cal.  89;  Van  Doren  v.  Everitt,  5  N.  J.  L.  528; 
People  v.  Byron,  3  Johns.  Cas.  (N.  Y.)  53; 
Fernsler  v.  Moyer,  3  W.  &  S.  (Pa.)  416,  39 
Am.  Dec.  33;  Pepper  v.  Stone,  10  Vt.  427; 
Truss  v.  Old,  6  Rand.  (Va.)  556,  18  Am.  Dec. 
743. 

Legal  Title  to  Notes.  —  A  note  made  to  a 
guardian  in  his  own  name  confers  title  on  him 
and  not  on  the  ward.  Gentry  v.  Owen,  14 
Ark.  396,  60  Am.  Dec.  549.  Though  he  has 
been  removed  from  the  guardianship,  the 
legal  title  is  prima  facie  in  him,  and  he  can 
sue  on  it.    Chambless  v.  Vick,  34  Miss.  109. 

The  right  of  action  on  a  note  payable  to  "  A, 
guardian,"  passes  at  his  death  to  his  succes- 
sor, not  to  his  administrator.  Cocke  v.  Rucks, 
34  Miss.  105. 

See  further,  as  to  the  title  to  choses  in  ac- 
tion, infra,  this  section.  To  Bring  and  Defend 
Suits. 

2.  Guardian's  Control  over  Real  Estate  Confined 
to  Rents  and  Profits.  —  The  law  never  allows  to 
a  guardian  any  control  over  the  ward's  real 
estate,  except  as  to  the  rents  and  profits. 
Genet  v.  Tallmadge,  1  Johns.  Ch.  (N.  Y.)  564. 

The  guardian's  power  over  the  real  estate  is 
limited  to  leasing  it  and  collecting  the  rents 
and  profits.  He  cannot  sign  a  petition  for  a 
public  improvement,  so  as  to  make  one  in  the 
number  of  resident  property  owners  required. 
Aplin  v.  Fisher,  84  Mich.  128.  But  he  is  an 
"  owner  and  occupier  "  liable  by  statute  for 
the  repair  of  a  bridge.  Rex  v.  Sutton,  3  Ad. 
&  El.  597,  30  E.  C.  L.  168. 

Under  the  Rhode  Island  Statutes,  if  the  guard- 
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ian  can  most  advantageously  to  the  ward 
manage  his  farm  and  support  him  from  its 
produce,  he  will  be  permitted  to  do  so.  It  is 
not  an  absolute  requirement  that  the  farm 
should  be  leased  rather  than  managed  for  the 
ward's  direct  support.  Remington  v.  Field, 
16  R.  I.  509. 

3.  Guardian  Entitled  to  Possession  of  Ward's 
Estate.  —  Rex  v.  Sutton,  3  Ad.  &  El.  597,  30  E. 
C.  L.  168;  Bonner  v.  Evans,  89  Ga.  656;  Boruff 
v.  Stipp,  126  Ind.  32;  Hutchins  v.  Dresser,  26 
Me.  76;  Baltimore  v.  Norman,  4  Md.  352; 
Matter  of  Hynes,  105  N.  Y.  560;  Beecher  v. 
Crouse,  19  Wend.  (N.  Y.)  306;  Hudgins  v. 
Sansom,  72  Tex.  229. 

Agreement  that  Surety  Shall  Hold  Ward's  Funds 
Against  Public  Policy.  —  Rogers  v.  Hopkins,  70 
Ga.  454;  Poultney  v.  Randall,  9  Bosw.  (N.  Y.) 
232. 

The  Ward  Cannot  Sue  for  the  Products  of  Real 
Estate,  since  the  right  of  possession  is  in  the 
guardian.  Beecher  v.  Crouse,  19  Wend.  (N. 
Y.)  306. 

A  Next  Friend  Suing  for  Waste  Committed,  or 
Money  Received,  by  the  guardian,  cannot  re- 
cover unless  the  guardian  be  removed.  Bon- 
ner v.  Evans,  89  Ga.  656. 

Guardian  of  Person  Cannot  Be  Excluded  from 
Occupying  Ward's  Home.  —  Hudgins  v.  Sansom, 
72  Tex.  229. 

Where  Guardian  Is  Not  Entitled  to  Possession 
of  Ward's  Will.  —  The  assets  of  the  ward  to  the 
possession  of  which  the  guardian  is  entitled  do 
not  include  a  will  made  by  the  ward  and  de- 
livered to  another  person  to  keep  until  the 
ward's  death,  and  then  to  deliver  to  the  execu- 
tor named.  Mastick  v.  Superior  Ct.,  94  Cal. 
347- 

Funds    Transmitted    to   Foreign  Country.  — 

Where  the  wards  have  gone  to  a  foreign  coun- 
try to  reside,  and  an  insurance  company  has 
transmitted  the  funds  to  the  consul  there  for 
disposition  by  the  proper  tribunal,  the  domes- 
tic guardian  cannot  maintain  an  action  for 
them.  Ameisen  v.  National  Slavonic  Assoc., 
20  Pa.  Co.  Ct.  59. 

On  an  Account  Settled  Without  the  Removal  of 
the  Guardian  there  is  no  warrant  for  an  order 
requiring  him  to  pay  the  balance  into  court. 
Hughes  v.  Ringstaff,  n  Ala.  564. 

4.  The  Ward  Can  Trace  Title  by  Possession 
Through  Possession  by  His  Guardian,  —  Davis  v. 
Mitchell,  5  Yerg.  (Tenn.)  282;  Williams  v. 
Walton,  8  Yerg.  (Tenn.)  387,  29  Am.  Dec.  122. 

Guardian's  Recovery  of  Possession  of  Ward's 
Choses  in  Action.  —  The  recovery  of  possession 
by  the  guardian  constitutes  reduction  to  pos- 
session of  a  ward's  choses  in  action,  so  that 
the  marital  right's  of  the  ward's  husband 
attach  thereto.  Magee  v.  Toland,  8  Port. 
(Ala.)  36;  Chambers  v.  Perry,  17  Ala.  726; 
Sallee  v.  Arnold,  32  Mo.  532,  82  Am.  Dec.  144; 
Davis  v.  Rhame,  1.  McCord  Eq.  (S.  Car.)  191. 
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(2)  Right  to  Invest  Funds.  —  This  duty  of  possession  and  control  implies 
and  includes  the  power  of  investing  the  ward's  funds,1  subject  to  all  the  regu- 
lations imposed  by  statute  upon  the  investment  of  trust  funds  and  to  the  duty 
of  due  diligence  and  caution  in  selecting  investments.2 

(3)  Right  to  Pay  Incumbrances.  —  The  guardian  has  also  the  right  to  clear 
off,  with  any  available  funds,  incumbrances  resting  upon  the  ward's  property.3 

c  To  Collect  and  Settle  Choses  in  Action.  —  The  guardian  has 
power  to  collect  and  reduce  to  possession  the  ward's  choses  in  action,  and  to 
discharge  them  on  settlement.'4 


And  the  husband's  guardian  may  reduce  the 
wife's  choses  in  action  to  possession,  and  will 
thereby  be  entitled  to  possession  in  the  right 
of  the  husband.  Ware  v.  Ware,  28  Gratt.  (Va.) 
670. 

In  Louisiana,  When  the  Tutrix  Takes  Possession 
of  and  Administers  the  Ancestor's  Estate  in  the 

ward's  behalf,  the  ward  constructively  takes 
possession,  and  cannot  assert  a  claim  as  cred- 
itor without  restoring  the  possession.  Lem- 
mon  v.  Clark,  36  La.  Ann.  744. 

1.  Guardian's  Right  to  Invest  Ward's  Funds.  — 
Beasley  v.  Watson,  41  Ala.  234;  Newman  v. 
Reed,  50  Ala.  297;  Thompson  v.  Thompson, 
92  Ala.  545;  Fidelity  Trusi.e'tc,  Co.  v.  Glover, 
9°  Ky.  355;  Willick  v.  Taggart,  17  Hun  (N. 
Y.)5". 

But  in  California,  Illinois,  Iowa,  and  Maryland 

a  guardian  cannot  make  any  investment  of 
funds  without  an  order  of  court.  Matter  of 
Carver,  118  Cal.  73;  Mclntyre  v.  People,  103 
III.  142;  Bates  v.  Dunham,  58  Iowa  308;  Car- 
lysle  v.  Carlysle,  10  Md.  440. 

If  the  Guardian  Changes  the  Investment  of 
funds  which  are  already  securely  invested,  the 
burden  of  proof  to  show  a  reasonable  cause 
for  the  change  is  on  him.  State  v.  Washburn, 
67  Conn.  187. 

Sending  Ward's  Funds  out  of  State.  —  In 
Louisiana  the  tutor  has  no  right  to  send  ihe 
ward's  funds  out  of  the  state,  and  such  an  act 
will  justify  intervention  by  the  undertutor. 
Welch  v.  Baxter,  45  La.  Ann.  1062. 

Eight  to  Extend  Time  of  Payment  of  Mortgage. 
—  The  guardian  has  power,  at  the  maturity  of 
a  mortgage,  to  receive  interest  in  advance  and 
extend  the  time  of  payment.  Willick  v.  Tag- 
gart, 17  Hun  (N.  Y.)  511. 

2.  See  infra,  this  title,  Accounting  by  Guar- 
dian, subdiv.  2.  b.  (5)  Losses  Not  Attributable  to 
Guardian' s  Negligence. 

3.  Guardian'B  Right  to  Pay  Incumbrances.  — 
Ronald  v.  Barkley,  1  Brock.  (U.  S.)  356; 
Cheney  v.  Roodhouse,  135  111.  257;  Wright  v. 
Comley,  14  III.  App.  551;  Fuller's  Appeal,  98 
Pa.  St.  534;  Merkel's  Estate,  154  Pa.  St.  285. 

Hut  in  Missouri,  where  such  a  paymcnl  was 
made  under  an  order  of  court,  it  was  held  that 
the  justification  of  it  depended  not  on  the 
necessity  or  resulting  benefit,  but  on  the  juris- 
diction of  the  court  to  make  the  order.  Win- 
dleton  v.  O'Brien,  68  Mo.  App.  675. 

4.  Guardian'B  Right  to  Collect  and  Settle  Choses 
in  Action  —  England. —  M'Creight  v.  M'Crcight, 
13  Ir.  Eq.  314. 

Alabama.  —  Mason  v.  Buchanan,  62  Ala. 
Iio. 

Louisiana.  —  Dolhondc  v.  Lcmoine,  32  La. 
Ann.  251;  Riddcll  v.  Vizard,  35  La.  Ann.  310. 
Mississippi.  —  Gammagc  v.  Noble,  24  Miss. 
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150;  Keith  v.  Jolly,  26  Miss.  131;  Longino  v. 
Delta  Bank,  75  Miss.  407. 

New  York.  —  Chapman  v.  Tibbets,  33  N.  Y. 
289;  Torry  v.  Black,  58  N.  Y.  185,  reversing  65 
Barb.  (N.  Y.)  414;  Matter  of  Moody,  2  Dem. 
(N.  Y.)  624;  Wall  v.  Bulger,  46  Hun  (N.  Y.) 
346;  Dakin  v.  Demming,  6  Paige  (N.  Y.)  95. 

Tennessee. —  Hubbard  v.  Ewing,  4  Baxt. 
(Tenn.)  404. 

Payment  by  an  Executor  of  a  Vested  Legacy  to 
the  Guardian  of  the  legatee  is  valid,  though 
made  during  minority,  and  the  will  directed  it 
to  be  paid  at  the  ward's  coming  of  age. 
M'Creight  v.  M'Creight,  13  Ir.  Eq.  314. 

Contra.  —  In  Michigan  such  a  payment  is 
not  valid.  Hinckley  v.  Harriman,  45  Mich. 
343.  See  infra,  this  title,  Guardian' s  Bonds  — 
What  Funds  Are  Covered  by  Bond,  note. 

Acceptance  of  Real  Estate  in  Payment  of  Debt. 

—  In  Alabama  it  has  been  held  that  parties 
dealing  with  a  guardian  in  good  faith  are  pro- 
tected if  he  accepts  real  estate  in  payment  of 
a  debt  due  to  the  ward.  Mason  v.  Buchanan, 
62  Ala.  110. 

But  in  Michigan  it  has  been  held  that  where 
an  order  has  been  made  for  the  payment  of 
a  sum  into  court  for  the  ward,  her  guardian 
has  no  power  to  accept  a  deed  of  land  in 
lieu  thereof.  Westbrook  v.  Comstock,  Walk. 
(Mich.)  314. 

Debt  to  Deceased  Ancestor.  —  A  guardian  can 
collect  by  suit  a  debt  to  a  deceased  ancestor 
whose  estate  has  been  settled,  where  ihe  note 
has  been  delivered  to  the  guardian  as  the 
ward's  portion  of  the  estate,  Walter  v.  Walter, 
10  Neb.  123;  or  where  the  ward  is  the  sole  heir, 
and  no  administration  has  been  taken,  Roberts 
v.  Sacra,  38  Tex.  580. 

But  Payment  to  a  Guardian  of  Money  Due  to 
His  Ward  as  Administrator  is  no  defense  against 
the  ward,  though  there  were  no  debts,  and  the 
ward  was  the  sole  heir.  Ryan  v.  North  End 
Sav.  Bank,  168  Mass.  215. 

The  Guardian  Can  Demand  of  the  Executor  of 
the  Ancestor's  Estate  sufficient  funds,  from  the 
ward's  share,  for  his  support  and  education. 
Miller  v.  Duy,  36  Ind.  521. 

Payment  of  Life  Insurance  to  Guardian.  —  A 
provision  in  a  life-insurance  policy  that  pay- 
ment may  be  made  to  the  guardian  of  a 
minor's  beneficiaries  justifies  payment  to  any 
guardian  legally  authorized  to  receive  it,  e.g., 
a  guardian  ad  litem  duly  appointed,  but  not  to 
a  guardian  duly  appointed  by  will  but  who 
has  not  qualified.  Wucsthoff  v.  Germania  L. 
Ins.  Co.,  107  N.  Y.  580. 

Payment  to  Guardian  in  Notes  of  Third  Party. 

—  Payment  to  a  guardian  will  be  effective 
though  made  in  notes  of  a  third  party,  if  the 
guardian  collected  the  notes  and  used  the  pro- 
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d.  To  Bring  and  Defend  Suits  —  (i)  To  Bring  Suits.  —  An  infant 
usually  brings  suit  by  prochein  ami,  or  next  friend,  but  in  many  of  the  United 
States  the  general  guardian  is  authorized  by  statute  to  bring  suit  without 
being  appointed  prochein  ami.  Where  the  appointment  is  necessary,  the  gen- 
eral guardian  will  as  a  rule  be  appointed  prochein  ami  where  his  interests  do 
not  conflict  with  those  of  the  ward,  and  in  that  capacity  he  may  not  only  bring 
suits  to  obtain  possession  of  the  ward's  property  and  to  collect  his  choses  in 
action,  but  he  may  institute  any  litigation  necessary  for  the  protection  of  the 
ward's  personal  or  property  rights.1 

In  Whose  Name  Suit  Must  Be  Brought.  —  If  such  suits  concern  merely  the  posses- 
sion of  the  ward's  property,  the  right  to  which  is  in  the  guardian,  or  if  they 
are  upon  contracts  made  by  the  guardian  himself,  they  may  be  brought  in  the 
guardian's  own  name,  but  generally  the  guardian  must  sue  in  the  name  of  the 
ward  and  not  in  his  own  name.2 

Right  to  Employ  Counsel  and  Contract  for  Contingent  Fee.  —  The  right  to  sue  neces- 
sarily implies  the  right  to  employ  counsel,3  and  in  some  cases,  especially  those 
of  claims  against  the  government,  the  right  of  the  guardian  to  contract  to  pay 
counsel  by  a  portion  of  the  property  recovered  is  recognized.4 

(2)  To  Defend  Suits.  —  As  a  general  rule,  an  infant  defends  suits  brought 
against  him,  by  a  guardian  ad  litem.  But  the  general  guardian  will  almost 
always  be  appointed  guardian  ad  litem  if  his  interests  do  not  conflict  with 
those  of  the  ward,  and  in  some  of  the  United  States  he  is  authorized  by  statute 
to  defend  without  being  appointed  guardian  ad  litem.6 

e.  To  Sell  Personal  Estate.  —  The  guardian  has  the  power  to  sell  the 
ward's  personal  property,  without  an  order  of  court,6  except  where  the  statute 


ceeds  for  the  ward's  benefit.  Jones  v.  Jones, 
20  Iowa  388. 

A  Guardian's  Settlement  of  an  Account  by  Cred- 
iting His  Own  Debt  thereon  is  void.  Baughn 
v.  Shackleford,  48  Miss.  255;  Lancaster  v. 
Allen,  1  Head  (Tenn.)  326. 

Release  of  Mortgage  on  Receiving  Other  Secur- 
ity.—  A  guardian  authorized  by  the  court  to 
release  a  mortgage  on  receiving  other  security 
on  unencumbered  real  estate  cannot  release  it 
without  such  substitution,  and  his  release 
without  it  is  void.  Swarthout  v.  Curtis,  5  N. 
Y.  302  55  Am.  Dec.  345. 

The  Husband  of  a  Guardian  Has  No  Authority 
to  Receive  Funds  of  the  ward,  and  payment  to 
him  is  no  defense  unless  it  was  specially  au- 
thorized by  the  guardian.  Holmes  v.  Field, 
12  111.  424. 

1.  Guardian's  Right  to  Sue — California. — 
Gronfier  v.  Puymirol,  19  Cal.  632;  Spear  v. 
Ward,  20  Cal.  673;  Fox  v.  Minor,  32  Cal.  m, 
9T  Am.  Dec.  566;  Carrillo  v.  McPhillips,  55 
Cal.  130. 

Indiana.  —  Kinsley  v.  Kinsley,  150  Ind.  67; 
Bowen  v.  Swander,  121  Ind.  164;  Shepherd  v. 
Evans,  9  Ind.  260;  Louisville,  etc.,  R.  Co.  v. 
Goodykoontz,  119  Ind.  m,  2  Am.  St.  Rep. 
371;  Cleveland,  etc.,  R.  Co.  v.  Moneyhun,  146 
Ind.  147;  Schee  v.  McQuilken,  59  Ind.  269. 

Louisiana.  —  Dolhonde  v.  Lemoine,  32  La. 
Ann.  251. 

Maine.  —  Hutchins  v.  Dresser,  26  Me.  76. 

Massachusetts.  —  Winslow  v.  Winslow,  7 
Mass.  96;  Jennings  v.  Collins,  99  Mass.  29,  96 
Am.  Dec.  687. 

Michigan.  —  Sheahan  v.  Wayne  Circuit 
Judge,  42  Mich.  69. 

Mississippi.  —  Wade  v.  Bridewell,  38  Miss. 
420. 


Nebraska.  —  Walter  v.  Wala,  10  Neb.  123. 

New  York.  —  Wall  v.  Bulger,  46  Hun  (N.  Y.) 
346;  Torry  v.  Black,  58  N.  Y.  185;  Thomas  v. 
Bennett,  56  Barb.  (N.  Y.)  197;  Carr  v.  Huff,  57 
Hun  (N.  Y.)  18;  Perkins  v.  Stimmel,  114  N.  Y. 
359,  11  Am.  St.  Rep.  659,  42  Hun  (N.  Y.)  520; 
Coakley  v.  Mahar,  36  Hun  (N.  Y.)  157;  Segel- 
ken  v.  Meyer,  14  Hun  (N.  Y.)  593.  Compare 
Seaton  v.  Davis,  1  Thomp.  &  C.  (N.  Y.)  91. 

South  Carolina.  —  Pepoon  v.  Clarke,  I  Mill 
L.  (S.  Car.)  137. 

Tennessee.  —  Murphy  v.  Green,  2  Baxt. 
(Tenn.)  403. 

Texas.  —  Roberts  v.  Sacra,  38  Tex.  580. 

Virginia.  —  Truss  v.  Old,  6  Rand.  (Va.)  556, 
18  Am.  Dec.  748. 

West  Virginia.  —  Burdett  v.  Cain,  8  W.  Va. 
282. 

2.  See  the  title  Guardians,  9  Encyc.  of  Pl. 
and  Pr.  886. 

3.  See  infra,  this  title,  Accounting  by  Guardian, 
subdiv.  2.  b.  (1)  (/>)  Expenses  of  Litigation  and 
Counsel  Fees. 

4.  Right  to  Contract  to  Pay  Contingent  Fee.  — 
Taylor  v.  Bemiss,  110  U.  S.  42;  Semmes  v. 
Whitney,  50  Fed.  Rep.  666;  Goldthwaile  v. 
Whitney,  50  Fed.  Rep.  568;  Matter  of  Hynes, 
105  N.  Y.  560;  Wren  v.  Harris,  78  Tex.  349; 
Ellis  v.  Stone,  4  Tex.  Civ.  App.  157. 

But  if  the  ward  has  a  vested  title  to  land, 
as  distinguished  from  a  mere  certificate,  the 
guardian  cannot  contract  to  pay  counsel  for 
recovering  possession  thereof  by  conveying  a 
portion.  Glassgow  v.  McKinnon,  79  Tex.  116. 
And  see  House  v.  Brent,  69  Tex.  27. 

5.  Guardian's  Right  to  Defend  Suits.  —  See  the 
title  Guardian  ad  Litem,  ante,  p.  2. 

6.  Guardian  May  Sell  Personal  Property  Without 
Order  of  Court  —  United  States.  —  Maclay  v. 
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prohibits  such  sale.1 

/.  To  Sell  Real  Estate  —  (i)  Guardian  Has  No  Inherent  Power  to  Sell 
Real  Estate.  —  A  guardian  has  no  inherent  power  to  sell  real  estate,  and  as  a 
general  rule  can  make  such  a  sale  only  by  virtue  of  some  special  grant  of 
power.    A  deed  made  without  such  authority  is  void.2 

No  Inherent  Power  to  Make  Contract  of  Sale.  —  A  contract  by  a  guardian  to  sell  the 
ward's  real  estate,  made  in  advance  of  any  legal  authority,  is  contrary  to 
public  policy  and  void.3 

Equitable  L.  Assur.  Soc,  152  U.  S.  499;  Wal- 
lace v.  Holmes,  9  Blatchf.  (U.  S.)  65,  5  Fish. 
Pat.  Cas.  37. 

Alabama.  —  Woodward  v.  Donally,  27  Ala. 
198,  overruling  Hudson  v.  Helmes,  23  Ala.  585. 

Georgia.  —  Fountain  v.  Anderson,  33  Ga. 
372. 

Louisiana.  —  Hawkins's  Succession,  35  La. 
Ann.  591. 

Minnesota.  —  Humphrey     v.    Buisson,  19 
Minn.  221. 

New  York.  —  Field  v.  Schieffelin,  7  Johns. 
Ch.  (N.  Y.)  150,  11  Am.  Dec.  441. 

Vermont.  —  Fletcher  v.  Fletcher,  29  Vt.  98. 

Virginia.  —  Hunter  v.  Lawrence,  11  Gratt. 
(Va.)  111  62  Am.  Dec.  640;  State  Bank  v. 
Craig,  6  Leigh  (Va.)  399. 

Contra.  —  Bailey  v.  Patterson,  3  Rich.  Eq. 
(S.  Car.)  156;  Moore  v.  Hood,  9  Rich.  Eq.  (S. 
Car.)  322,  70  Am.  Dec.  210;  McDuffie  v.  Mc- 
Intyre,  11  S.  Car.  551,  32  Am.  Rep.  500. 

The  Power  to  Sell  Includes  the  Power  to  Ex- 
change. —  Freeman  v.  Wilson,  74  N.  Car.  369. 

A  Guardian  Is  Always  Bound  to  Obey  the  Orders 
of  Court;  and  if  he  sells  in  violation  of  an 
order,  the  sale  is  void,  though  he  had  power 
to  sell  without  an  order.  Cox  v.  Manvel,  56 
Minn.  358. 

1.  Statutes. —  Kendall  v.  Miller,  9  Cal.  591; 
De  La  Montagnie  v.  Un'on  Ins.  Co.,  42  Cal. 
290;  Baltimore  v.  Norman,  4  Md.  352;  Washa- 
baugh  v.  Hall,  4  S.  Dak.  168. 

Statute  Authorizing  Court  to  Order  Sale.  —  But 
it  was  held  in  Wallace  v.  Holmes,  9  Blatchf. 
(U.  S.)  65,  that  a  statute  authorizing  the  court 
to  order  a  sale  does  not  take  away  the  guard- 
ian's power  to  sell  without  an  order. 

A  Sale  under  Order  of  Court  Is  Not  Valid  until 
Confirmation.  —  Harrison  v.  Ilgner,  74  Tex.  86. 

2.  Special  Grant  of  Power  Essential  to  Authorize 
Sale  of  Eeal  Estate.  —  Wells  v.  ChafAn,  60  Ga. 
677;  Cooter  v.  Dearborn,  115  111.  509;  White 
v.  Clawson,  79  Ind.  188;  Dumestrc's  Succes- 
sion, 40  La.  Ann.  571;  Matter  of  Dorr,  Walk. 
(Mich.)  145;  Morrison  v.  Kinstra,  55  Miss.  71; 
Jackson  v.  Todd,  25  N.  J.  L.  121;  State  v. 
Commissioners,  39  Ohio  St.  58;  Johns  v.  Tiers, 
114  Pa.  St.  611;  Washabaugh  v.  Hall,  4  S. 
Dak.  168;  House  v.  Brent,  69  Tex.  27. 

Whether  a  Bona  Fide  Buyer  Obtains  Even  Color 
of  Title  by  a  deed  from  a  guardian  without 
legal  authority,  gturre.  If  he  bought  mala 
fide,  he  does  not  obtain  even  color  of  title. 
Cooter  v.  Dearborn,  115  111.  509. 

Consent  of  Ward  Gives  No  Validity  to  Sale.  — 
Antonidas  v.  Walling,  4  N.  J.  Eq.  42,  31  Am 
Dec.  248;  Dcllingcr  v.  Foltz,  93  Va.  729. 

If  tho  Ward  Himself  Makes  a  Deed  of  His  Land, 
it  cannot  be  validated  by  guardian,  except  by 
a  sale  regularly  made  on  an  order  of  court. 
Doty  f.  Hubbard,  55  Vt.  278. 

Authority  Not  Prosumod  from  Long  Lapse  of 
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Time.  —  See  House  v.  Brent,  69  Tex.  27; 
Mitchell's  Succession,  33  La.  Ann.  353. 

Right  to  Convey  or  Dedicate  Land  for  a  Public 
Use.  —  A  guardian  cannot,  without  an  order  of 
court,  convey  a  strip  of  land  to  the  county 
for  highway  purposes.  State  v.  Commission- 
ers, 39  Ohio  St.  58.  But  under  an  order  to  cut 
up  a  strip  of  land  into  town  lots  and  sell  them 
he  has  authority  to  dedicate  the  necessary 
highway  strips.  Indianapolis  v.  Kingsbury, 
101  I  rid.  200,  51  Am.  Rep.  749. 

Under  an  order  to  sell,  however,  the  guard- 
ian cannot  donate  a  strip  of  land  to  a  railroad 
company,  in  consideration  of  the  benefits  to  be 
derived  from  the  construction  of  the  railroad. 
Indiana,  etc.,  R.  Co.  v.  Brittingham,  98  Ind. 
294. 

An  Order  to  Mortgage  Lands  does  not  justify 
inserting  a  power  of  sale  in  the  mortgage, 
since  that  would  authorize  a  sale  without  the 
required  proceedings.  Barry  v.  Clarke,  13 
R.  I.  65. 

Statutory  Authority  to  Unite  with  Cotenants  in 
a  Sale  does  not  authorize  a  sale  of  a  ward's 
land  to  cotenants.  Matter  of  Congdon,  2 
Paige  (N.  Y.)  566. 

A  Guardian  Has  No  Power  to  Give  a  Power  of 
Attorney  to  sell  the  ward's  lands.  Gaylord  v. 
Stebbins,  4  Kan.  42. 

An  Agreement  of  a  Guardian  for  Partition  of 
Lands  in  which  his  ward  has  an  interest  does 
not  estop  the  minor  unless  ordered  or  sanc- 
tioned by  a  proper  court.  Rainey  v.  Cham- 
bers, 56  Tex.  17. 

Easement  in  Ward's  Lands.  —  A  guardian  can- 
not grant  an  easement  in  the  ward's  lands  be- 
yond the  term  of  his  office;  nor  can  title  to 
such  an  easement  be  gained  by  prescription. 
Watkins  v.  Peck,  13  N.  H.  360. 

Under  Certain  Exceptional  Circumstances  a 
Guardian  May  Sell  or  Convey  Real  Estate  Without 
a  Special  Grant  of  Power.  —  Thus  a  general 
guardian  having  foreclosed  in  her  own  name 
a  mortgage  of  the  ward  can  sell  the  property 
acquired,  arid  standing  in  her  name  as  guard- 
ian, without  an  order.  Bayer  v.  Phillips, 
(Supm.  Ct.  Gen.  T.)  10  Civ.  Pro.  (N.  Y.)  227. 

3.  Guardian  Cannot  Contract  to  Sell  Real  Estate 
Unless  Legally  Authorized.  —  Downing  v.  Pea- 
body,  56  Ga.  40;  Rome  Land  Co.  v.  Eastman, 
80  Ga.  683;  Worth  v.  Curtis,  15  Me.  228;  Johns 
v.  Tiers,  114  Pa.  St.  611;  Doughty  v.  Coi- 
traux,  8  Tex.  Civ.  App.  125;  Judson  v.  Sierra, 
22  Tex.  365. 

Guardian's  Contract  May  Pass  Chattel  Interest. 
—  In  New  York  it  has  been  held  that  while  a 
guardian's  contract  to  sell  the  ward's  real 
estate  is  wholly  void  as  to  the  fee,  it  will  pass 
the  reversionary  interest  after  the  termination 
of  a  lease,  during  the  ward's  minority,  if  ap- 
proved by  the  court.  Thackcr  v.  Henderson,. 
63  Barb.  (N.  Y.)  271. 
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(2)  Power  by  Will  or  Deed.  —  Power  to  convey  real  estate  may  be  conferred 
on  the  guardian  by  the  terms  of  the  deed  or  will  by  which  he  is  appointed  or 
the  land  given  to  the  ward;  and  when  power  is  so  given,  no  order  of  the  court 
is  necessary.1 

(3)  Potvcr  by  Special  Legislative  Act.  —  It  has  been  generally  held  that  the 
legislature  has  power  by  special  act  to  confer  upon  a  guardian  authority  to 
sell  his  ward's  real  estate.2  But  in  New  Hampshire  and  Tennessee  a  contrary 
doctrine  prevails.3 

(4)  Poiver  by  Order  of  Court  —  (a)  In  General.  —  The  legislative  power  is 
usually  exercised  by  general  act,  to  be  applied  in  a  particular  case  only  on  the 
order  of  some  court  having  jurisdiction. 

(b)  What  Court  Has  Jurisdiction  —  Chancery  Courts.  —  In  some  jurisdictions  it  has 
been  held  that  the  power  to  order  a  sale  of  a  minor's  real  estate  exists  only  by 
virtue  of  a  statute,  and  that  the  inherent  power  of  chancery  over  the  estates 
of  infants  does  not  extend  to  ordering  sales  of  their  real  estate,  on  general 
considerations  of  advantage  to  them;  4  but  the  cases  are  not  uniform  as  to  this 
limitation  of  the  power  of  chancery.5 

Probate  Courts.  —  The  power  to  order  a  sale  is  usually  vested  in  the  probate 
court  having  general  power  over  the  guardianship;  or,  if  the  guardianship  be 
foreign,  in  the  probate  court  having  jurisdiction  over  the  situs  of  the  land.6 

(c)  Causes  Justifying  Sale'.  —  The  statutes  also  fix  the  grounds  on  which  a  sale 

M.  must  be  appointed  guardian  by  the  proper 
court  before  she  can  use  the  power.  Paty  v. 
Smith,  50  Cal.  153. 

3.  In  these  states  acts  of  the  legislature  au- 
thorizing the  sale  of  a  particular  ward's  lands 
have  been  held  to  be  void  as  judicial  acts,  and 
also  as  depriving  the  ward  of  property  without 
due  process  of  law.  Opinions  of  Justices,  4 
N.  H.  572;  Jonejj  v.  Perry,  10  Yerg.  (Tenn.) 
59,  30  Am.  Dec.  430. 

4.  No  Inherent  Power  in  Chancery  to  Order  Sale 

of  Real  Estate.  —  Matter  of  ,  an  Infant,  1 

Molloy  528;  Calvert  v.  Godfrey,  6  Beav.  97; 
Rogers  v.  Dill,  6  Hill  (N.  Y.)4I5;  Piercer. 
Trigg,  10  Leigh  (Va.)  423;  Faulkner  v.  Davis, 
18  Gratt.  (Va.)  651,  98  Am.  Dec.  69S.  See  also 
Garland  v.  Loving,  1  Rand.  (Va.)  396. 

5.  Chancery  Has  an  Inherent  Power  to  Order  the 
Sale  of  an  Infant's  Heal  Estate  whenever  it  is  for 
its  interest  to  do  so.  Ex  p.  Jewett,  16  Ala. 
409;  Smith  v.  Sackett,  10  111.  534;  Dodge  v. 
Cole,  97  111.  338,  37  Am.  Rep.  ill;  Thompson 
v.  Mebane,  4  Heisk.  (Tenn.)  370;  Lancaster  v. 
Lancaster,  13  Lea  (Tenn.)  132;  Hurt  v.  Long, 
90  Tenn.  445. 

6.  Power  of  Probate  Courts  to  Order  Sale.  — 
Spellman  v.  Dowse,  79  111.  66;  Nelson  v.  Lee, 
10  B.  Mon.  (Ky.)  495;  Menage  v.  Jones,  40 
Minn.  254;  Neal  v.  Bartleson,  65  Tex.  478. 
See  also  Thaw  v.  Ritchie,  136  U.  S.  519. 

Foreign  Guardian  Required  to  Give  Bond  — 
Tennessee.  —  McClelland  v.  McClelland,  7  Baxt. 
(Tenn.)  210;  Hickman  v.  Dudley,  2  Lea 
(Tenn.)  375. 

Judge  in  Chambers  May  Order  Guardian's  Sale. 
—  Stewart  v.  Daggy,  13  Neb.  290. 

Jurisdiction  Acquired  by  Special  Act  Dividing 
Town.  —  A  court  to  which  has  been  given 
jurisdiction  of  an  estate  by  a  special  act  divid- 
ing a  town  may  order  a  sale  of  the  real  estate, 
though  the  residence  of  the  ward  and  the  real 
estate  are  outside  its  general  limit  of  jurisdic- 
tion.   McGale  v.  McGale,  18  R.  I.  675. 

Court  Cannot  Order  Exchange  of  Lands,  — 
Meyer  v.  Rousseau,  47  Ark.  460. 
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Lands  in  Which  Both  Guardian  and  Ward  Have 
Interest.  —  An  agreement  by  a  guardian  to  ex- 
change lands  in  which  both  he  and  the  ward 
owned  a  share,  for  other  lands,  and  that  he 
would  procure  an  order,  make  the  sale,  and 
that  the  price  should  not  exceed  three  thou- 
sand dollars,  is  void  and  binds  neither  the 
ward  nor  the  guardian  personally.  Zander  v. 
Feely,  47  111.  App.  659. 

1.  Power  May  Be  Conferred  by  Will  or  Deed.  — 
Norris  v.  Harris,  15  Cal.  226;  Thurmond  v. 
Faith,  69  Ga.  832. 

A  Sale  Cannot  Be  Ordered  Against  the  Provi- 
sions of  the  Will  under  which  the  infant  holds 
the  land.    Rogers  v.  Dill,  6  Hill  (N.  Y.)  415. 

2.  Power  May  Be  Conferred  by  Special  Legisla- 
tive Act—  United  Slates.  —  De  Mill  v.  Lock- 
wood,  3  Blalchf.  (U.  S.^  56;  Ward  v.  New 
England  Screw  Co.,  1  Cliff.  (U.  S.)  565. 

Mississippi.  —  McComb  v.  Gilkey,  29  Miss. 
146;  Boon  v.  Bowers,  30  Miss.  246,  64  Am. 
Dec.  159;  Burrus  d.  Burrus,  56  Miss.  92. 

Missouri.  —  Stewart  v.  Griffith,  33  Mo.  13,  82 
Am.  Dec.  148. 

New  York.  —  Brevoort  v.  Grace,  53  N.  Y. 
245;  Clark  v.  Van  Surlay,  15  Wend.  (N.  Y.) 
436;  Cochran  v.  Van  Surlay,  20  Wend.  (N.  Y.) 
365,  32  Am.  Dec.  570. 

Rhode  Island.  —  Thurston  v.  Thurston,  6  R. 
I.  296. 

So  a  legislative  act  authorizing  a  particular 
guardian  to  convey  land  in  fulfilment  of  a  con- 
tract of  the  former  owner  is  valid.  Estep  v. 
Hutchman,  14  S.  &  R.  (Pa.)  435. 

Whether  a  special  act  authorizing  a  stranger 
to  sell  the  ward's  land,  or  the  guardian  to  sell 
it  without  complying  with  the  general  law, 
are  valid,  qucere.    Paty  v.  Smith,  50  Cal.  153. 

Special  Act  Valid  though  a  General  Law  Exists, 

—  Brenham  v.  Davidson,  51  Cal.  352;  Rice  v. 
Parkman,  16  Mass.  326. 

Act  Held  to  Assume  Not  to  Confer  Guardianship. 

—  If  the  act  authorizes  "  M.,  the  mother  and 
guardian  of  F.,"  to  sell,  it  assumes  the  fact  of 
the  guardianship,  but  does  not  confer  it,  and 
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may  be  ordered.  These  are  ordinarily  to  raise  funds  for  the  maintenance  of 
the  ward,  or  for  the  necessary  expenses  of  the  estate ;  in  some  jurisdictions 
the  better  investment  of  the  funds,  or  the  general  interest  of  the  ward  as 
determined  by  the  court,  is  made  a  statutory  ground  for  a  sale;  but  the  power 
of  the  courts  is  always  strictly  limited  to  the  grounds  fixed  by  statute.1 

(d)  What  Interest  May  Be  Sold.  —  The  power  of  sale  of  the  ward's  real  estate 
(unless  limited  by  statute)  extends  to  future  a  and  even  to  contingent  3  inter- 
ests. But  great  caution  will  be  exercised  in  ordering  a  sale  of  such  estates,  in 
order  that  the  ward's  interests  may  not  be  sacrificed.4 


1.  Grounds  on  Which  Sale  May  Be  Ordered. — 

Smith  v.  Biscailuz,  83  Cal.  344;  Dumestre's 
Succession,  40  La.  Ann.  571;  Fitzpatrick  v. 
Beal,  62  Miss.  244;  Glassgow  v.  McKinnon, 
79  Tex.  116.  And  see  the  statutes  of  the  sev- 
eral states. 

As  to  whether  chancery  has  inherent  power 
to  order  a  sale  of  the  ward's  real  estate  on 
general  considerations  of  advantage  to  him, 
see  supra,  the  next  pteceding  subdivision  of 
this  section. 

But  in  Maryland  it  has  been  held  that  a  sale 
for  better  investment  is  a  matter  of  specula- 
tive judgment,  and  not  of  judicial  discretion, 
and  tha  t  neither  a  court  nor  the  legislature  has 
a  right  to  dispose  of  an  infani 's  land  except  for 
necessary  reasons;  thai  a  statute  authorizing 
a  sale  "  for  the  interest  and  advantage  of  such 
infani  "  must  be  qualified  by  adding  "  for  the 
maintenance  and  education  of  the  said  in- 
fant," and  that  unless  so  construed  the  act 
would  be  unconstitutional  and  void.  Wil- 
liams's Case,  3  Bland  (Md.)  186. 

Where  Father  Is  Able  to  Support  Infant.  —  The 
lands  of  a  minor  will  not  be  sold  even  for  sup- 
port where  the  father  is  able  to  support  him. 
M  irris  v.  Morris,  15  N.  J.  Eq.  239.  See  injra, 
this  title,  Accounting  by  Guardian,  subdiv.  2. 
b.  (2)  (c)  When  Father  Is  Guardian. 

To  Pay  Incumbrances.  —  Chancery  may  order 
a  sale  to  pay  off  an  incumbrance,  though  the 
encumbered  land  be  in  another  state.  Allman 
v.  Taylor,  101  111.  185. 

A  sale  should  not  be  ordered  to  pay  a  mort- 
gage, unless  it  is  shown  to  be  more  desirable 
to  sell  the  land  than  to  have  it  sold  on  fore- 
closure. Greenbaurn  v.  Greenbaum,  81  111. 
367. 

To  Make  Improvements.  —  The  ward's  land 
cannot  be  sold  to  pay  for  improvements,  even 
if  they  were  ordered  by  the  court.  Payne  v. 
Stone,  7  Smed.  &  M.  (Miss.)  367.  But  in  U. 
S.  Mortgage  Co.  v.  Spcrry,  24  Fed.  Rep.  838, 
it  was  said  that  where  the  power  of  sale  is 
granted,  and  the  objects  are  not  limited,  the 
court  may  order  a  sale  for  the  purpose  of  im 
proving  other  real  estate. 

To  Pay  Debts.  —  Where  the  heirs  are  in- 
debted, but  the  debts  are  not  being  pressed, 
and  there  is  other  property  from  the  income  of 
which  the  debts  can  be  paid  in  a  reasonable 
tiinj,  a  sale  to  pay  the  debts  and  to  invest  the 
surplus  proceeds  differently  will  not  be  ordered 
against  the  opposition  of  the  ward's  relatives. 
Lindcr  v.  Holmes,  2  Ind.  629. 

In  Louisiana  a  sale  of  an  entire  estate  owned 
by  adults  and  minors,  to  pay  debts  and  settle 
the  interests  and  claims  of  the  adults,  cannot 
be  granted,  since  it  docs  not  fall  within  the 
provisions  for  either  an  administrator's  or  a 


tutor's  sale.  Dumestre's  Succession,  40  La. 
Ann.  571. 

To  Repay  Guardian's  Advances.  —  A  guardian 
who  has  exceeded  the  available  funds  in  his 
expenditures  cannot  have  an  order  of  sale  to 
pay  his  advances,  where  such  order  is  not 
necessary  for  the  ward's  future  necessities 
Harkrader  v.  Bonham,  88  Va.  247;  Phelps  v, 
Buck,  40  Ark.  219. 

A  Statute  Authorizing  the  Sale  of  Land  Belong 
ing  to  Heirs  or  Devisees  Jointly,  being  minors 
does  not  authorize  a  sale  where  the  minors  are 
co-owners,  but  not  by  descentor  legacy.  Fitz 
patrick  v.  Beal,  62  Miss.  244. 

Sale  for  Partition  Void  Unless  Authorized  by 
Statute. —  If  the  statute  gives  no  power  to  sell 
the  ward's  estate  for  partition,  such  sale, 
though  confirmed,  is  void.  Glassgow  v.  Mc- 
Kinnon, 79  Tex.  116. 

If  the  Sale  Is  for  the  Purpose  of  Raising  Money 
for  the  Ward's  Necessities,  the  ward's  needs  and 
his  entire  estate  must  be  shown;  but  if  it  is 
for  the  purpose  of  making  a  better  investment 
of  the  funds,  only  the  condition  of  the  estate 
to  be  sold  need  be  set  up.  Smith  v.  Biscailuz, 
83  Cal.  344. 

2.  Power  of  Sale  Extends  to  Future  Interests. 
—  Nunn  v.  Hancock,  L.  R.  6  Ch.  850;  Jenkins 
v.  Fahey,  73  N.  Y.  355,  reversing  11  Hun  (N. 
Y.)  351;  Cooper  v.  Hepburn,  15  Gratt.  (Va. 
55i  - 

Illustration. —  So  under  a  statutory  power  to 
mortgage  the  ward's  land,  a  reversion  may  be 
mortgaged.    Foster  v.  Young,  35  Iowa  27. 

Interests  Not  Divested  by  Sale.  —  A  guardian's 
sale  divests  only  the  interest  then  possessed 
by  the  ward,  and  not  an  interest  thereafter  in- 
herited by  him.  Erwin  v.  Garner,  108  Ind. 
488. 

And  in  Louisiana,  where  a  tutor  sells,  under 
an  ord'.T  to  sell  the  ward's  immovable  prop- 
erty, a  piece  of  land  half  of  which  the  tutor 
owns,  her  interest  being  mortgaged  to  the 
ward,  and  half  of  which  the  ward  owns,  the  sale 
does  not  divest  the  ward's  mortgage  interest. 
Lyman  v.  Stroudbach,  47  La.  Ann.  71. 

3.  Power  of  Sale  Extends  to  Contingent  In- 
terests.—  Goodman  v.  Winter,  64  Ala.  410,  38 
Am.  Rep.  13;  Hovey  v.  Nellis,  98  Mich.  374; 
Matter  of  Dodge,  105  N.  Y.  585,  solving  the 
doubt  stated  in  Dodge  v.  St.  John,  96  N.  Y. 
260,  and  reversing  Baker  v.  Lorillard,  4  N.  Y. 
257. 

4.  Caution  Will  Bo  Exercised  to  Protect  Ward's 
Interest.  —  Good  man  v.  Winter,  64  Ala.  410,  38 
Am.  Rep.  13;  Cooper  v.  Hepburn,  15  Gratt. 
(Va.)ssi. 

If  no  fair  sale  can  be  made  on  account  of 
possible  future  claimants  with  superior  title, 
a  sale  should  not  be  ordered.    Garland  r.  Lov- 
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And  the  Interest  of  Unborn  Heirs  cannot  b 
express  legislative  authority.1 

fe)  Requisites  of  Valid  Sale.  —  To  make 
purchaser  and  divest  the  ward's  title,  the 
stantially  complied  with.2  Under  most 
guardian,8  a  petition  filling  substantially 

ing,  i  Rand.  (Va.)  396.  Nor  will  a  sale  be 
ordered  where  a  sacrifice  is  probable,  on  ac- 
count of  llaws  in  the  title.  Moore's  Estate,  9 
Phila.  (Pa.)  326,  30  Leg.  Int.  (Pa.)  176. 

A  reversion  will  not  be  sold  to  raise  funds 
for  repairs  which  it  is  the  life-tenant's  duty  to 
make.  The  question  is  whether  it  will  or  will 
not  sell  better  after  the  lapse  of  the  life  estate. 
Matter  of  Heaton,  21  N.  J.  Eq.  221. 

1.  Interests  of  Unborn  Heirs.  —  Massie  v. 
Hiatt,  82  Ky.  314;  Downin  v.  Sprecher,  35  Md. 
474;  Baker  v.  Lorillard,  4  N.  Y..  257;  Garland 
v.  Loving,  1  Rand.  (Va.)  396. 

2.  Provisions  of  Statute  Must  Be  Substantially 
Complied  With.  — •  Ortnan  v.  Bowles,  18  Colo. 
463;  Strouse1  v.  Drennan,  41  Mo.  289;  Edwards 
-'.  Taliafero,  34  Mich.  13;  Weld  v.  Johnson 
Mfg.  Co.,  84  Wis.  537. 

In  some  states  it  is  held  that  all  the  require- 
ments must  be  strictly  complied  with,  to  divest 
the  ward's  title  by  a  guardian's  sale. 

Kentucky.  —  Wells  v.  Cowherd,  2  Met.  (Ky.) 
514;  Bell  v.  Clark,  2  Met.  (Ky.)  573;  Mattingly 
v.  Read,  3  Met.  (Ky.)  524,  79  Am.  Dec.  565; 
Watts  v.  Pond,  4  Met.  (Ky.)  62;  Woodcock 
v.  Bowman,  4  Met.  (Ky.)  40;  Carpenter  v. 
Strother,  16  B.  Mon.  (Ky.)  292;  Barrett  v. 
Churchill,  18  B.  Mon.  (Ky.)  387. 

New  York.  —  Ellwood  v.  Northrup,  106  N. 
Y.  172. 

North  Carolina.  —  Leary  v.  Fletcher,  I  Ired. 
L.  (25  N.  Car.)  259;  Ducket  v.  Skinner,  ]  ]  Ired. 
L.  (33  N.  Car.)  431;  Spruill  v.  Davenport,  3 
Jones  L.  (48  N.  Car.)  42;  Pendleton  v.  True- 
blood,  3  Jones  L.  (48  N.  Car.)  96. 

In  Louisiana  a  sale  cannot  be  made  without 
the  advice  of  a  family  meeting,  and  an  order 
of  court.  Bailey  v.  Morrison,  4  La.  Ann.  523; 
Lemoine  v.  Ducote,  45  La.  Ann.  857;  Weber's 
Succession,  16  La.  Ann.  420.  But  the  pur- 
chaser is  not  bound  to  look  to  the  constitution 
of  the  meeting.  Lemoine  v.  Ducote,  45  La. 
Ann.  857. 

A  Compliance  with  the  Statute  Must  Affirma- 
tively Appear  on  the  Record.  —  Ellwood  v. 
Northrup,  106  N.  Y.  172;  Orman  v.  Bowles,  18 
Colo.  463. 

Requirements  Have  No  Applications  to  Adminis- 
trator's Sales.  —  The  requirements  of  the  law 
in  regard  to  guardian's  sales  have  no  applica- 
tion where  the  sale  is  by  an  administrator  and 
the  wards  are  interested  only  as  heirs  of  the 
estate.    Lange's  Succession,  46  La.  Ann.  1017. 

3.  Requisites  of  Valid  Sale  —  Lawful  Guardian. 
—  Hatch  v.  Ferguson,  68  Fed.  Rep.  43;  Sea- 
verns  v.  Gerke,  3  Sawy.  (U.  S.)  353;  Dooley  v. 
Bell,  87  Ga.  74;  State  v.  McLaughlin,  77  Ind. 
335;  McKee  v.  Thomas,  g  Kan.  343;  Higin- 
bjtham  v.  Thomas,  9  Kan.  328;  Wyatt  v. 
Mansfield,  18  B.  Mon.  (Ky.)  779;  Palmer  v. 
Oakley,  2  Dougl.  (Mich.)  433,  47  Am.  Dec.  41; 
Matter  of  Winkleman,  11  Nev.  87;  Perry  v. 
Brainard,  11  Ohio  442. 

Natural  Guardian  Cannot  Sell.  —  A  deed  made 


z  divested  by  such  a  sale,  except  by 

a  sale  which  will  confer  title  on  the 
provisions  of  the  statute  must  be  sub- 
of  the  statutes  there  must  be  a  lawful 
at  least  the  requirements  of  the  law,4 

by  a  father  as  natural  guardian  of  his  child  is 
void,  though  oidered  by  the  proper  court.  See 
supra,  this  title,  Modern  Forms  of  Guardianship, 
Their  Nature  and  Origin  —  Guardianship  by 
Nature  —  Is  over  Person  Only. 

A  Husband  Is  Not  the  Wife's  Guardian,  within 
the  statute  authorizing  a  sale  on  the  guardian's 
application,  though  her  guardianship  was  ter- 
minated by  the  marriage.  Dengenhart  v. 
Cracraft,  36  Ohio  St.  549. 

The  Curator  Provided  for  by  the  Arkansas  Stat 
utes,  whose  duty  is  ad  interim  only,  and  ceases 
on  the  appointment  of  a  guardian,  has  no 
power  to  make  a  sale  even  if  ordered  by  th« 
court.    Summers  v.  Howard,  33  Ark.  490. 

Appointment  of  Foreign  Guardian  Must  Be 
Proved.  —  One  who  buys  at  a  sale  made  on 
petition  of  a  foreign  guardian  cannot  be  re- 
quired to  complete  the  purchase  without  proof 
of  the  actual  appointment  of  the  foreign  guard- 
ian.   Williams  v.  Duncan,  92  Ky.  125. 

Guardian  May  Pursue  Petition  Filed  by  His 
Predecessor.  —  A  petition  of  sale  does  not  abate 
by  the  resignation  of  the  guardian,  but  his 
successor  may  pursue  it.  Wade  v.  Carpenter, 
4  Iowa  361. 

Irregularities  in  Appointment  of  Guardian  — 
Statute  Construed.  —  A  provision  in  a  statute 
that  a  sale  shall  not  be  invalidated  by  any 
irregularity  in  the  proceedings  extends  to 
irregularities  in  the  appointment  of  the  guard- 
ian. Walker  v.  Goldsmith,  14  Oregon  125. 
See  Davis  v.  Hudson,  29  Minn.  27. 

Partition  Sale  by  Guardian  Who  Has  Not  Filed 
Inventory  or  Received  Commission.  —  The  other 
owners  have  a  right  to  object  to  a  partition 
sale  where  the  guardian  of  a  minor  owner, 
though  appointed  and  sworn,  hps  never  filed 
an  inventory  or  received  a  commission,  as  the 
doubt  as  to  his  power  might  affect  the  price  or 
induce  litigation.  Hewes  v.  Baxter,  45  La. 
Ann.  1049,  1059. 

There  Is  No  Such  Thing  as  a  Guardian  De  Facto. 
—  The  deed  of  one  not  legally  appointed  is 
null,  and  can  be  attacked  by  one  claiming  un- 
der a  deed  given  by  the  heirs  themselves  when 
of  age.    Bell  v.  Love,  72  Ga.  125. 

Guardian  Formerly  Executor  of  Ancestor's  Es- 
tate.—  A  decree  of  sale  cannot  be  attacked 
against  bona  fide  purchasers  because  the  guard- 
ian had  fourteen  years  before  been  executor  of 
the  estate  of  an  ancestor,  where  his  duties  as 
such  had  long  been  ended,  all  parties  asked 
his  appointment,  and  there  was  no  fraud  or 
wrongdoing  as  to  the  appointment  or  sale. 
Kramer  v.  Mugele,  153  Pa.  St.  493. 

4.  Petition.  —  Fitch  v.  Miller,  20  Cal.  352; 
Frazier  v.  Steenrod,  7  Iowa  339,  71  Am.  Dec. 
447;  Vowless  v.  Buckman,  6  Dana  (Ky.)  466; 
Tracy  v.  Roberts,  88  Me.  310,  51  Am.  St.  Rep. 
394- 

Petitions  Held  Insufficient  to  Support  Sale.  — 

A  petition  by  next  friend,  instead  of  by  guard, 
ian  (Vowless  v.  Buckman,  6  Dana  (Ky.)  466)t 
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a   proper  sale  bond  given   by  the 

or  one  which  misdescribes  the  land  (Frazier  v. 
Steenrod,  7  Iowa  339,  71  Am.  Dec.  447;  contra, 
Scarf  v.  Aldrich,  97  Cal.  360,  33  Am.  St.  Rep. 
190),  or  which  is  returnable  on  no  return 
or  term  day  (Haws  v.  Clark,  37  Iowa  355),  is 
insufficient  to  support  a  sale. 

But  the  Truth  or  Untruth  of  the  Matters  Stated 
in  the  Petition  cannot  be  inquired  into  to  attack 
a  sale.  Lynch  v.  Kirby,  36  Mich.  238;  Durrett 
v.  Davis,  24  Gratl.  (Va.)  302. 

Filing  of  Petition  or  of  Particular  Form  of 
Petition  Not  Essential.  —  But  while,  undermost 
of  the  statutes,  the  filing  of  a  proper  petition 
is  esseniial  to  the  validity  of  the  sale,  under 
some  of  them  a  different  rule  prevails.  Thus 
it  has  been  held  that  the  filing  of  a  proper 
petition  need  not  be  shown  (McKeever  v.  Ball, 
71  Ind.  39S;  Blanchard  v.  De  Graff,  60  Mich. 
107;  compare  Ryder  v.  Flanders,  30  Mich.  336); 
that  no  particular  form  of  petition  is  necessary 
to  support  an  order  of  sale  made  by  a  proper 
court  (Thaw  v.  Ritchie,  5  Mackey  (D.  C.)  200); 
that  the  failure  to  sign  or  swear  to  the  petition 
will  not  invalidate  the  sale  (Ellsworth  v.  Hall, 
48  Mich.  407;  Williamson  v.  Warren,  55  Miss. 
199);  that  the  fact  of  the  petition  being  made 
in  the  name  of  the  guardian  instead  of  the 
ward  will  not  render  the  sale  invalid  (Newbold 
v.  Schlens,  66  Md.  585);  and  that  the  sale  will 
not  be  in  validated  by  the  fact  that  the  petition 
asked  for  an  order  to  exchange  land,  instead 
of  to  sell  it,  if  the  order  was  right  (Nesbit  v. 
Miller,  125  Ind.  106). 

Not  Essential  that  Petition  Be  Supported  by 
Evidence.  —  Under  the  Indiana  Revised  Stat- 
utes of  1843  it  was  not  necessary  for  a  guard- 
ian's application  to  sell  to  be  supported  by 
evidence  to  authorize  an  order.  Adkins  v. 
Sidener,  5  Ind.  228. 

In  Maryland  it  has  been  held  that  an  order 
is  admissible  as  a  link  in  the  title,  though  no 
evidence  was  introduced  to  support  the  peti- 
tion, and  it  was  granted  on  the  admissions  of 
the  infant's  answer.  House  v.  Wiles,  12  Gill 
&  J.  (Md.)  338. 

1.  Proper  Sale  Bond  Requisite  —  Kentucky. — 
Barber  v.  Hopewell,  I  Met.  (Ky.)  260; 
Megowan  v.  Way,  1  Met.  (Ky.)  418;  Carpenter 
V.  Strother,  16  B.  Mon.  (Ky.)  296;  Barrett  v. 
Churchill,  18  B.  Mon.  (Ky.)  391;  Wyatt 
v .  Mansfield,  18  B,  Mon.  (Ky.)  779;  Barnett  v. 
Bull,  81  Ky.  127;  Kelly  v.  Muir,  17  Ky.  L. 
Rep.  167;  Loeb  v.  Struck,  19  Ky.  L.  Rep.  935, 
42  S.  W.  Rep.  401.  But  see  Thornton  v.  Mc- 
Graih,  1  Duv.  (Ky.)  349;  Power  v.  Power,  12 
Ky.  L.  Rep.  793. 

Maine.  —  Williams  v.  Morton,  3S  Me.  47,  61 
Am.  Dec.  229;  Tracy  v.  Roberts,  88  Me.  310, 
51  Am.  St.  Rep.  394. 

Massachusetts. —  Williams  v.  Reed,  5  Pick. 
{Mm.)  480 

Michigan.  —  Stewart  v.  B  lilcy,  28  Mich.  251; 
Ryder  v.  Flanders,  30  Mich.  336. 

Mississippi.  —  Vanderburg  v.  Williamson,  52 
Miss.  233. 

Wisconsin.  —  Weld  v.  Johnson  Mfg.  Co.,  84 
Wis.  537. 

Where  the  statute  provides  that  the  sale 
■•hall  be  absolutely  void  unless  bond  is  given, 
•uch  a  sale  is  void  though  the  land  was  a  re- 
investment made  under  a  will  giving  to  the 


guardian,1  an   oath    administered  to 

mother  power  to  sell  land  and  reinvest  the 
proceeds.  Fritsch  v.  Klansing,  11  Ky.  L. 
Rep.  788. 

In  Indiana  a  sale  can  be  set  aside  against  the 
purchaser  in  a  direct  proceeding  for  the  pur- 
pose, if  the  guardian  never  gave  a  sale  bond, 
and  has  not  accounted  for  the  proceeds.  Mc- 
Keever v.  Ball,  71  Ind.  398.  But  the  sale  can- 
not be  set  aside  on  this  account  in  a  collateral 
proceeding.  Davidson  v.  Bates,  ill  Ind.  391; 
Davidson  v.  Hutchins,  112  Ind.  322;  Marquis 
v.  Davis,  113  Ind.  219. 

In  Wisconsin  a  sale  confirmed  by  the  court  is 
not  void  though  the  sale  bond  fails  in  almost 
every  particular  to  conform  to  the  statute. 
McKinney  v.  Jones,  55  Wis.  39. 

And  in  Michigan  it  has  been  held  that  where 
the  guardian  gave  no  sale  bond,  but  properly 
accounted  for  the  proceeds,  if  the  sale  is  void 
at  all,  it  may  be  affirmed  by  the  ward.  Fen- 
der v.  Powers,  62  Mich.  324. 

Kentucky  Statute  —  Sale  of  Land  Owned  Jointly. 

—  It  is  not  esseniial  to  the  validity  of  a  sale  of 
real  estate,  owned  jointly  with  an  infant,  un- 
der the  provisions  of  Bullitt's  Civ.  Code  Ky. 
(1895),  §  490,  subsec.  2,  that  the  guardian 
should  execute  the  bond  required  by  section 
493,  as  it  is  provided  in  section  497  that  the  in- 
fant's share  shall  not  be  paid  to  the  purchaser, 
but  shall  remain  a  lien  on  the  land,  bearing 
interest,  until  the  infant  becomes  of  age,  or  un- 
til the  guardian  executes  the  bond.  Shelby 
v.  Harrison,  84  Ky.  144. 

Sureties.  —  A  sale  for  reinvestment,  under 
Bullitt's  Civ.  Code  Ky.  (1895),  §  493,  subsec.  1, 
is  void  if  there  is  only  one  surety  on  the 
guardian's  bond,  instead  of  two  as  required 
by  the  statute.  Barnett  v.  Bull,  81  Ky.  127. 
Compare  Isert  v.  Davis,  17  Ky.  L.  Rep.  686,  32 
S.  W.  Rep.  294. 

But  under  the  Indiana  statute,  Rev.  Stat. 
1 88 x ,  §  2532,  a  sale  ordered  by  the  proper 
court,  upon  a  bond  approved  by  the  court,  will 
not  be  set  aside  against  a  bona  fide  purchaser, 
though  the  sale  bond  had  only  one  surety  in- 
stead of  two.    Marquis  v.  Davis,  113  Ind.  219. 

Giving  Bond  After  Order.  —  Under  a  Kentucky 
statute  it  has  been  held  that  giving  bond  after 
the  order  docs  not  cure  the  defect.  Barber  v. 
Hopewell,  I  Met.  (Ky.)  260;  Megowan  v.  Way, 
1  Met.  (Ky.)  418.  But  see  McKce  v.  Hann,  9 
Dana  (Ky.)  526. 

But  under  a  New  York  statute  a  contraty 
rule  has  been  held  to  prevail.  Kelly  v. 
Pitcher,  (Brooklyn  City  Ct.  Gen.  T.)  4  N.  Y. 
Supp.  3. 

Who  Can  Question  Sale  for  Lack  of  Proper  Bond. 

—  No  one  except  the  ward  or  some  one  claim- 
ing under  him  can  question  a  sale  for  lack  of 
a  proper  bond.  Goldsmith  v.  Gilliland,  10 
Sawy.  (U.  S.)  606,  23  Fed.  Rep.  645. 

Bond  Not  Essential.  —  Under  the  statutes  of 
some  of  the  United  States  a  failure  to  give 
bond  docs  not  render  the  sale  void.  Bunce  v. 
Bunce,  59  Iowa  533;  Hamicl  v.  Donnelly,  75 
Iowa  93;  Watts  v.  Cook,  24  Kan.  278;  How 
bert  v.  Heylc,  47  Kan.  58;  Mauarr  v.  Parrish. 
26  Ohio  St.  636;  Arrowsmith  v.  llarmoning,  42 
Ohio  St.  354,  followed  in  Arrowsmith  r.  (Ilea 
son,  129  U.  S.  86. 

Under  tho  Mississippi  Statute,  Code  1857,  art. 
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him,1  an  order  of  the  court  for  the  sale  of  the  land,2  a  sale  in  compliance 
therewith  and  in  substantial  conformity  to  the  requirements  of  the  statute,3 
a  report  of  the  sale  to  and  confirmation  by  the  court,4  and  an  actual  convey- 


151  a  special  sale  bond  was  not  essential  un- 
less the  court  required  it.  Morton  v.  Carroll, 
68  Miss.  699.  Compare  Vanderburg  v.  William- 
son, 52  Miss.  233. 

1.  Oath. — Cooper  v.  Sunderland,  3  Iowa 
114;  Rlaekman  v.  Baumann,  22  Wis,  611; 
Wilkinson  v.  Filby,  24  Wis.  441;  Weld  v.  John- 
son Mfg.  Co.,  84  Wis.  537.  The  oalh  is  stated 
as  a  requisite,  with  other  requirements,  in 
Tracy  v.  Roberts,  88  Me.  310,  51  Am.  St.  Rep. 
394;  Williams  v.  Reed,  5  Pick.  (Mass.)  480. 

2.  Order  of  Court  Essential.  —  Weld  v.  John- 
son Mfg.  Co.,  84  Wis.  537. 

Under  the  California  statute,  Code  Civ. 
Pro.,  $  1544,  the  order  was  required  lo  contain 
a  definite  and  certain  description  of  the  land. 
The  description  contained  in  the  order  could 
nol  be  helped  out  by  reference  to  documents 
not  contained  in  the  order  itself.  Hill  v.  Wall, 
66  Cal.  130. 

3.  The  Sale  Is  Generally  Required  to  Be  Public. 

—  Thus,  in  Florida,  under  a  general  order  to 
sell  the  ward's  real  estate,  the  guardian  can- 
not sell  it  at  private  sale.  Leuders  v.  Thomas, 
35  Fla.  518,  48  Am.  St.  Rep.  255. 

So  under  the  Oregon  Act  of  1S53,  a  guard- 
ian's sale  was  void  unless  it  appeared  that  it 
was  made  at  public  auction  after  due  notice  of 
the  time  and  place.  Hobart  v.  Upton,  2  Sawy. 
(U.  S.)  302.  But  a  public  adjournment  from 
the  time  and  place  published  did  not  avoid  the 
sale.    Gager  v.  Henry,  5  Sawy.  (U.  S.)  237. 

That  a  private  sale  was  ordered  where  the 
value  was  such  as  to  require  a  public  sale  will 
not  invalidate  the  sale  if  confirmed  by  the 
proper  court.  Eliason  v.  Bronnenberg,  147 
Ind.  248. 

The  change  of  the  order  of  sale,  so  as  to  re- 
quire a  public  instead  of  a  private  sale,  does 
not  vitiate  the  bond  nor  invalidate  the  sale 
already  made.  Stevenson  v.  State,  69  Ind. 
257,  71  Ind.  52. 

Appraisal.  —  Some  of  the  statutes  require 
that  an  appraisal  be  made  of  the  property  to 
be  sold.  Wyatt  v.  Mansfield,  18  B.  Mon.  (Ky.) 
779;  Strouse  v.  Drennan,  41  Mo.  289. 

A  Guardian  Can  Sell  for  Nothing  but  Cash,  and 
if  he  sells  property  in  which  the  ward  owns  a 
half,  and  his  (the  guardian's)  wife  the  other 
half,  receiving  pay  by  the  cancellation  of  his 
own  debt,  the  payment  so  made  will  be  re- 
garded as  being  for  the  wife's  part,  and  he 
must  account  in  money  for  the  ward's  half. 
Brenham  v.  Davidson,  51  Cal.  352. 

Fraud  to  Misrepresent  Sale  as  Made  for  Cash.  — 
It  is  fraud  in  law,  whatever  the  intent,  for  the 
guardian  to  represent  the  sale  as  made  for 
cash  when  no  cash  has  been  paid,  and  a  deed 
made  in  pursuance  of  such  a  sale  will  not  pass 
the  title.    Wohlscheid  v.  Bergrath,  46  Mich.  46. 

Inadequacy  of  Price.  —  Mere  inadequacy  of 
price,  without  more,  is  not  a  sufficient  cause 
for  setting  aside  the  sale.  The  English  prac- 
tice of  opening  the  biddings  has  not  been 
adopted  in  the  United  States.  Ayers  v.  Baum- 
garten,  15  111.  444. 

4.  Report  and  Confirmation  of  Sale  —  Arkansas. 

—  Guynn  v.  McCauley,  32  Ark.  97;  Reid  v. 
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Hart,  45  Ark.  41;  Apel  v.  Kelsey,  47  Ark.  413; 
Ambleton  v.  Dyer,  53  Ark.  224;  Alexander  v. 
Hardin,  54  Ark.  480;  Lumkins  v.  Johnson,  61 
Ark.  80;  Greer  v.  Anderson,  62  Ark.  213. 

Illinois.  —  Mason  v.  Wait,  5  111.  127;  Young 
v.  Keogh,  11  111.  642;  Rawlings  v.  Bailey,  15 
111.  178;  Chapin  v.  Curtenius,  15  111.  427; 
Ayers  v.  Baumgarten,  15  111.  444;  Matter  of 
Harvey,  16  111.  127;  Musgrave  v.  Conover,  85 
111.  374.  But  see  Mulford  v.  Beveridge,  78  111. 
455- 

Indiana.  —  Maxwell  v.  Campbell,  45  Ind. 
360;  Hammann  v.  Mink,  99  Ind.  279. 

Michigan.  —  People  v.  Judge,  19  Mich.  296; 
Edwards  v.  Taliafero,  34  Mich.  13. 

Mississippi.  —  State  v.  Cox,  62  Miss.  786. 

Missouri.  —  Strouse  v.  Drennan,  41  Mo.  289; 
McVey  v.  McVey,  51  Mo.  406;  Bone  v.  Tyrrell, 
113  Mo.  175.  But  see  Robert  v.  Casey,  25  Mo. 
584,  under  a  statute  since  repealed. 

New  Jersey.  —  Titman  v.  Riker,  43  N.  J.  Eq. 
122. 

New  York.  —  Ellwood  v.  Norlhrup,  106  N. 
Y.  172. 

Texas.  —  Robertson  v.  Johnson,  57  Tex.  62. 

The  Same  Requirement  Applies  to  a  Mortgage 
by  Order  of  the  Court.  —  Battell  v.  Torrey,  65  N. 
Y.  294. 

Conveyance  Before  Confirmation  Inoperative  — 
Effect  of  Subsequent  Confirmation.  —  A  convey- 
ance made  before  the  sale  is  reported  and  con- 
firmed is  inoperative,  and  conveys  no  title  to 
the  purchaser,  but  subsequent  confirmation 
gives  an  equitable  title  which  is  good  against 
collateral  attack.  Alexander  v.  Hardin,  54 
Ark.  480;  Maxwell  v.  Campbell,  45  Ind. 
360. 

Approval  of  Prior  Deed  After  Confirmation.  — 

And  if  a  deed  made  before  confirmation  of  the 
sale  is  after  such  confirmation  reported  to  and 
approved  by  the  court,  it  will  become  effectual 
to  convey  the  title.  Hammann  v.  Mink,  99 
Ind.  279;  Dawson  v.  Helmes,  30  Minn.  107. 

Sale  Lacking  in  Legal  Requirements  Validated 
by  Confirmation.  —  It  has  been  held  that  the 
court  may,  by  its  order  of  confirmation,  give 
validity  to  a  sale  although  it  was  entirely  lack- 
ing in  the  legal  requirements  of  a  sale.  Elliott 
v.  Blair,  5  Coldw.  (Tenn.)  185;  Ex  p.  Kirk- 
man,  3  Head  (Tenn  )  517;  Cralle  *,  Meem,  8 
Gratt.  (Va.)  496;  Daniel  v.  Leitch,  13  Gratt. 
(Va.)  195. 

Recording  Not  Essential. —  If  the  order  of 

confirmation  was  actually  made,  it  is  not  fatal 
to  the  sale  that  it  was  not  recorded.  The  fact, 
and  not  the  e\idence,  is  looked  to.  Calloway 
v.  Nichols,  47  Tex.  331. 

The  Confirmation  Need  Not  Be  Formal;  the 
acceptance  of  the  account,  which  shows  the 
sale,  and  the  disposition  made  of  the  proceeds, 
may  be  sufficient.  Robertson  v.  Johnson,  57 
Tex.  62. 

Confirmation  Not  Essential. —  Under  statutes 

in  California  and  Ohio  it  has  been  held  that 
confirmation  is  not  essential  to  the  validity  of 
the  conveyance  to  the  purchaser.  Scarf  v. 
Aldrich,  97  Cal.  360,  33  Am.  St.  Rep.  190;  Stall 
v.  Macalester,  9  Ohio  19. 
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ance  by  deed. 1 

Notice  to  the  Ward  of  the  petition  for  a  sale  is  not  usually  required,  since  the 
proceeding  is  not  adversary  to  his  rights,  and  the  guardian  represents  him;  8 
but  notice  must  be  given  to  whatever  persons  in  interest  are  made  parties  by 
the  statute.3 

(f)  Sale  Cannot  Be  Collaterally  Attacked  for  Mere  Irregularities  of  Procedure.  — ■  A  sale 
cannot  be  collaterally  attacked  for  mere  irregularities  of  procedure  if  the  court 
having  jurisdiction  of  the  matter  ordered  and  confirmed  the  sale.4 


1.  Conveyance  by  Deed  Essential.  —  A  sale, 
followed  by  confirmation  and  payment  of  the 
price,  is  not  enough  to  pass  the  title.  Doe  v. 
Jackson,  51  Ala.  514. 

But  a  Contract  of  Sale,  Duly  Confirmed,  Passes 
an  Equitable  Title  if  in  writing;  and  if  by  parol, 
payment  of  the  price,  possession,  and  the  mak- 
ing of  improvements  complete  the  equitable 
title.    Wood  v.  Mather,  38  Barb.  (N.  Y.)  473. 

The  Execution  of  the  Deed  Is  a  Ministerial  Act, 
which  may  be  performed  by  the  guardian 
afterwards,  though  her  authority  has  ceased 
by  her  marriage.  Carr  v.  Spannagel,  4  Mo. 
App.  285. 

Requirements  of  Deed.  —  Where  one  described 
himself  as  guardian,  and  recited  the  "  license 
and  authority  lo  me  granted  by  the  Court  of 
Probate  for  the  district  of  E.,"  it  was  held 
to  be  a  sufficient  recital  of  the  order.  Howard 
v.  Lee,  25  Conn.  1,65  Am.  Dec.  550. 

A  mortgage  executed  by  the  guardian  on  a 
regular  order,  and  which  shows  its  nature  on 
its  face,  is  effectual,  though  she  erroneously 
signs  "A.,  widow."  Middleton  v.  Parke,  3 
App.  Cas.  (D.  C.)  149. 

2.  Notice  to  Ward  Generally  Not  Essential  — 
California.  —  Scarf  v.  Aldrich,  97  Cal.  360,  33 
Am.  St.  Rep.  190. 

Georgia.  —  Prine  v.  Mapp,  80  Ga.  137. 

Indiana.  —  Davidson  v.  Lindsay,  16  Ind. 
186;  Williams  v.  Williams,  18  Ind.  345. 

Kentucky.  —  Howard  v.  Singleton,  94  Ky. 
336. 

Nebraska.  —  Myers  v.  McGavock,  39  Neb. 
843,  42  Am.  St.  Rep.  627. 

New  York.  —  Matter  of  VVhitlock,  32  Barb. 
(N.  Y.)  43. 

Texas.  —  Barnes  v.  Hardeman,  15  Tex.  366. 

Wisconsin.  —  Mohr  v.  Porter,  51  Wis.  487, 
overruling  Mohr  v.  Tulip,  40  Wis.  66,  and 
following  Mohr  v.  Manierre,  101  U.  S.  417. 
These  Wisconsin  cases  were  of  an  insane 
ward. 

The  ward  is  not  entitled  to  a  review  of  ihe 
proceedings.  Davidson  v.  Lindsay,  16  Ind. 
186;  Williams  v.  Williams,  18  Ind.  345. 

But  in  Some  Jurisdictions  proceedings  for  the 
sale  of  ihe  ward's  lands  are  void,  unless  the 
ward  has  notice  •thereof.  M  usgrave  v.  Cono- 
vcr,  85  III.  374:  Washburn  v.  Carmichael,  32 
Iowa  475;  Lyon  v.  Vanatta,  35  Iowa  521; 
Rankin  v.  Miller,  43  Iowa  ir. 

In  Mississippi  the  ward  is  a  necessary  party 
to  a  probate  order  of  sale,  M'AIIisler  7/.  Moye, 
30  Miss.  258;  Kennedy  Gaines,  51  Miss. 
625;  Rule  v.  Broach,  58  Miss.  552;  but  not  in 
proceedings  in  chancery  for  a  sale.  Moody  v. 
McDuff,  58  Miss.  751  [res/ri,ting  Hamilton  v. 
Lockhart,  41  Miss.  460];  Morton  v.  Carroll,  68 
Miss.  699;  Louisville,  etc.,  R.  Co.  v.  Blythc, 
69  Miss.  939,  30  Am.  St.  Rep.  599.  But  the 
legislature  may  by  special  act  authorize  a  sale 
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of  the  infant's  land  without  notice  to  him. 
Burrus  v.  Burrus,  56  Miss.  92. 

In  Maryland  proceedings  in  equity  for  a  sale 
by  the  guardian,  to  which  the  ward  was  not  a 
party,  are  not  binding  on  her.  But  if  she  and 
her  husband  enter  in  the  case,  and  ask  con- 
firmation of  the  sale,  they  are  concluded. 
Hunter  v.  Hatton,  4  Gill  (Md.)  115,  45  Am. 
Dec.  117. 

3.  Notice  to  Persons  Made  Parties  by  the  Stat- 
ute Essential.  —  Stampley  v.  King,  51  Miss. 
728;  Wells  v.  Steckleberg,  50  Neb.  670. 

In  Lufkin's  Petition,  3  Mass.  398,  notice  was 
given  to  the  presumptive  heirs  of  ihe  ward  on 
a  petition  for  sale  to  pay  debts.  But  in  K el- 
ley  v.  Morrell,  29  Fed.  Rep.  736,  it  was  held 
that  a  sale  ordered  by  a  court  of  superior  juris- 
diction will  not  be  disregarded  because  no- 
tice to  interested  parties  does  not  appear  on 
record. 

4.  Mere  Irregularities  of  Procedure  Not  Ground 
for  Collateral  Attack —  United  States.  — Gager 
v.  Henry,  5  Sawy.  (U.  S.)  237;  Kelley  v.  Mor- 
rell, 29  Fed.  Rep.  736;  Arrowsmith  v.  Glea- 
son,  46  Fed.  Rep.  256. 

Alabama.  —  Doe  :•.  Jackson,  51  Ala.  514; 
Daughtry  v.  Thweatt,  105  Ala.  615,  53  Am.  St. 
Rep.  146. 

Arkansas.  —  Fleming  v.  Johnson,  26  Ark. 
421;  Beidler  v.  Friedell,  44  Ark.  41 1 ;  Alexan- 
der v.  Hardin,  54  Ark.  480. 

California.  —  Fitch  v.  Miller,  20  Cal.  352. 

Illinois.  —  Young  v.  Lorain,  11  111.  624,  52 
Am.  Dec.  463;  Fitzgibbon  v.  Lake,  29  111.  165, 
81  Am.  Dec.  302;  Mulford  v.  Stalzenback,  46 
111.  303;  Mulford  v.  Beveridge,  78  111.  455; 
Spring  v.  Kane,  86  111.  580;  Allman  v.  Taylor, 
IOI  111.  185;  Benefield  v.  Albert,  132  111.  665. 

Indiana.  —  Worthington  v.  Dunkin,  41  Ind. 
515;  Davidson  v.  Koehler,  76  Ind.  421:  Ham- 
mann  v.  Mink,  99  Ind.  279;  Walker  v.  Hill, 
in  Ind.  223;  Meikel  v.  Borders,  129  Ind.  529; 
Eliason  v.  Bronnenberg,  147  Ind.  248. 

Iowa.  —  Pursley  v.  Hayes,  22  Iowa  11,  92 
Am.  Dec.  350;  Bunce  v.  Bunce,  59  Iowa  533; 
Hamiel  v.  Donnelly,  75  Iowa  93. 

Kansas.  —  Ilowbcrt  v.  Ileyle,  47  Kan.  58. 

Louisiana.  —  Wisenor  v.  Lindsay,  33  La. 
Ann.  I2XZ. 

Maine.  —  See  Tracy  v.  Roberts,  S8  Me.  310, 
51  Am.  St.  Rep.  394. 

Maryland.  —  Downin  v.  Sprecher,  35  Md. 
474;  Gregory  v.  Lenning,  54  Md.  51;  Mumma 
v.  Brinton,  77  Md.  197. 

Massachusetts. —  Brigham  v.  Boston,  etc., 
R.  Co.,  102  Mass.  14. 

Michigan.  —  Marvin  v.  Schilling,  12  Mich. 
356;  Dexter  v.  Cranston,  41  Mich.  448;  Schaale 
v.  Wasey,  70  Mich.  414.  Sec  also  Blancliard 
v.  I)e  Graff,  60  Mich.  107. 

Minnesota.  —  Montour  v.  Purdy,  11  Minn. 
384,  83  Am.  Dec.  88. 

Volume  XV. 


Powers  and  Duties  GUARDIAN  AND   WARD.  of  Guardian. 


(g)  Obligations  and  Rights  of  Purchaser.  —  The  purchaser  is  bound  to  look  to  the 
proceedings  for  a  sale  and  see  that  an  order  has  been  properly  made  by  a  com- 
petent court:  and  so  far  the  maxim  caveat  emptor  applies.1  But  if  he  pays 
the  purchase  money  in  good  faith,  without  actual  notice  of  defects,  the  ward 
will  be  required  to  do  him  equity  if  he  attacks  the  sale.8  The  purchaser  is 
not  bound  to  inquire  into  irregularities  not  appearing  of  record,3  nor  as  to  the 
application  of  the  purchase  money  by  the  guardian.4  If,  however,  he  had 
actual  knowledge  of  the  defects,5  or  was  himself  guilty  of  any  collusion  with 
the  guardian,6  or  if  he  failed  to  pay  the  purchase  price  in  cash,7  he  can  claim 


Mississippi .  —  Morton  v.  Carroll,  68  Miss. 
699.  ' 

Missouri.  —  Exendinez'.  Morris,  76  Mo.  416. 

Nebraska.  —  Larimer  v.  Wallace,  36  Neb. 
444;  Myers  v.  McGavock,  39  Neb.  843,  42  Am. 
St.  Rep.  627. 

New  Hampshire.  —  Kenniston  v.  Leighton, 
43  N.  II.  309. 

North  Carolina.  —  Williams  v.  Harrington, 
11  I  red.  L.  (33  N.  Car.)  616,  53  Am.  Dec.  421; 
Bryan  v.  Manning,  6  Tones  L.  (51  N.  Car.)  334. 

Ohio.  —  Mauarr  v.  Parrish,  26  Ohio  St.  636. 

Oregon.  —  Walker  v.  Goldsmith,  14  Oregon 
125;  McCulloch  v.  Estes,  20  Oregon  349. 

Pennsylvania.  —  Merklein  v.  Trapnell,  34  Pa. 
St.  42,  75  Am.  Dec.  634;  Gilmore  v.  Rodgers, 
41  Pa.  St.  120. 

Texas.  —  Berry  v.  Young,  15  Tex.  369; 
Brown  v.  Christie,  27  Tex.  73,  84  Am.  Dec. 
607;  Butler  v.  Stephen,  77  Tex.  599;  Weems 
v.  Masterson,  80  Tex.  49;  Kendrick  v.  Wheeler, 
85  Tex.  247;  Williams  v.  Pollard,  (Tex.  Civ. 
A  pp.  1894)  28  S.  W.  Rep.  1020. 

Virginia.  —  Pennybacker  v.  Switzer,  75  Va. 
671.  See  also  Cooper  v.  Hepburn,  15  Gratt. 
(Va.)  551. 

Washington.  —  Brazee  v.  Schofield,  2  Wash. 
Ter.  209. 

Wisconsin.  —  Emery  v.  Vroman,  19  Wis.  689; 
Farrell  v.  Hennesy,  21  Wis.  632.  Mohr 
Tulip,  40  Wis.  66,  held  that  a  shortage  of  two 
days  in  the  four  weeks'  notice  of  sale  required 
was  a  jurisdictional  and  fatal  defect;  but  this 
is  overruled  in  Mohr  v.  Porter,  51  Wis.  487. 

Where  There  Is  a  Special  Statute  of  Limitations 
as  to  suits  to  recover  land  sold  by  guardian's 
sale,  the  statute  applies,  no  matter  how  irreg- 
ular the  procedure  may  have  been,  if  there 
■was  an  actual  sale  ordered  by  the  jurisdic- 
tional court.    Smith  v.  Swenson,  37  Minn.  1. 

As  to  Fraud  in  Sale.  —  The  order  of  the  court 
will  not  suppott  a  sale  if  there  was  fraud  and 
collusion  to  which  the  buyer  was  a  party. 
Arrowsmith  v.  Gleason,  46  Fed.  Rep.  256; 
Loyd  v.  Malone,  23  111.  43,  74  Am.  Dec.  179; 
Gregory  v.  Lenning,  54  Md.  51;  Tong  v.  Mar- 
vin, 26  Mich.  35.  But  a  third  person  cannot 
set  up  such  fraud  or  collusion.  Only  the 
ward,  orone  claiming  under  him,  can  take  ad- 
vantage of  it.  Marvin  v.  Schilling,  12  Mich. 
35°- 

1.  How  Far  Maxim  Caveat  Emptor  Applies.  — 

Black  v.  Walton,  32  Ark.  321;  Leuders  v. 
Thomas,  35  Fla.  518,  48  Am.  St.  Rep.  255; 
Dooley  v.  Bell,  87  Ga.  74;  Mason  v.  Wait,  5 
111.  127;  James  v.  Meyer,  41  La.  Ann.  1100; 
Stewart  v.  Bailey,  28  Mich.  251;  Strouse  v. 
Drennan,  41  Mo.  289. 

But  a  purchaser  is  not  affected  by  error  in 
the  decree,  as  not  having  given  a  day  to  infant 


defendants,  or  having  ordered  the  sale  with- 
out an  account  of  the  personal  property,  if  all 
parties  interested  were  before  the  court. 
Bennett  v.  Hamill,  2  Sch.  &  Lef.  566. 

2.  Ward  Required  to  Do  Equity.  —  The  better 
rule  seems  to  be  that  the  ward  can  avoid  the 
sale,  but  only  on  paying  back  the  purchase 
price.  Bone  v.  Tyrrell,  113  Mo.  175;  Antoni- 
das  v.  Walling,  4  N.  J.  Eq.  42,  31  Am.  Dec. 
248;  Harrison  v.  Ilgner,  74  Tex.  86;  Kendrick 
v.  Wheeler,  85  Tex.  247.  Compare  Penn  v. 
Heisey,  19  111.  295,  68  Am.  Dec.  597. 

3.  Purchaser  Not  Bound  to  Inquire  into  Irregu- 
larities Not  Appearing  of  Record.  —  Fleming  v. 
Johnson,  26  Atk.  421;  Thaw  v.  Ritchie,  5 
Mackey  (D.)C.)j2O0;  Pursley  v.  Hayes,  22  Iowa 
28,  92  Am.  Dec.  350;  James  v.  Meyer,  41  La. 
Ann.  1100;  Palmer  v.  Oakley,  2  Dougl. 
(Mich.)  433,  47  Am.  Dec.  41;  Morrison  v.  Nel- 
lis,  115  Pa.  St.  41;  Robertson  v.  Johnson,  57 
Tex.  62;  Durrett  v.  Davis,  24  Gratt.  (Va.)  302. 

When  the  Guardian  Obtained  an  Order  of  Sale  for 
Debts,  and,  after  obtaining  all  the  funds  needed 
for  that  purpose,  sold  other  lands,  the  sale 
will  not  be  void  if  the  purchaser  had  no  knowl- 
edge and  paid  a  fair  value.  Arrowsmith  v. 
Gleason,  46  Fed.  Rep.  256. 

In  Louisiana  a  sale  without  a  family  meeting 
is  void,  but  the  purchaser  need  not  inquire 
into  the  constitution  of  the  meeting.  Lemoine 
v.  Ducote,  45  La.  Ann.  857. 

The  Death  of  the  Guardian  After  the  Sale  is 
ordered,  made,  reported,  and  confirmed  does 
not  affect  the  rights  of  the  purchaser,  and  the 
successor  should  complete  the  sale.  Lynch  v. 
Kirby,  36  Mich.  238. 

4.  Purchaser  Need  Not  Inquire  into  Application 
of  Purchase  Money.  —  Fitzgibbon  v.  Lake,  29  111. 
176,  81  Am.  Dec.  302;  Mulford  v.  Stal/enback, 
46  111.  303;  Hickman's  Succession,  13  La. 
Ann.  364;  Exendine  v.  Morris,  8  Mo.  App.  383. 

5.  Where  Purchaser  Has  Actual  Knowledge  of 
Defects.  —  Branch  v.  Du  Bose,  55  Ga.  21. 

6.  Where  Purchaser  Is  Guilty  of  Collusion.  — 
Where  the  purchasers  assisted  the  guardian 
to  misapply  the  purchase  price  by  paying  the 
amount  to  his  creditors,  they  take  no  title. 
Grimsley  v.  Grimsley,  79  Ga.  397. 

Where  a  guardian  obtained  an  order  of  sale 
without  necessity  for  or  notice  of  it,  the  pro- 
ceeding being  a  contrivance  to  get  the  ward's 
land  for  sinister  purposes,  a  vendee  who  was 
cautioned  at  the  sale,  and  who  had  a  collusive 
agreement  not  to  compete  at  the  bidding,  and 
to  share  the  profit,  takes  only  a  voidable  title. 
Loyd  v.  Malone,  23  111.  43,  74  Am.  Dec.  179. 

7.  Purchase  Price  Must  Be  Paid  in  Cash.  —  A 
purchaser  who  pays  for  the  land  in  the  guard- 
ian's own  notes  is  liable  to  repay  the  price  if 
the  guardian  fails  to  account  for  it.  Ambleton 
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no  protection  against  the  full  assertion  of  the  ward's  rights. 

But  a  Bona  Fide  Purchaser  from  the  Vendee  is  not  affected  even  by  the  latter's 
collusion. 1 

The  Purchaser  May  Refuse  to  Complete  the  Sale  if  he  discovers  any  cloud  on  the  title 
because  of  irregularities.2 

Ward's  Lien  for  Purchase  Price.  —  In  some  jurisdictions  it  is  held  that  the  Ward 
has  a  lien  on  the  land  for  the  purchase  price  until  it  is  paid.3 

(h)  Ratification  of  Sale  by  Ward.  —  If  a  sale  is  so  illegally  made  as  not  to  be 
binding  on  the  ward,  he  has  the  option  at  majority  to  avoid  or  confirm  it; 
and  if  he  accepts  the  proceeds  of  the  sale,  with  full  knowledge  of  the  facts,4 
or  permits  the  vendee  to  retain  the  land  without  objection  for  an  unreasonable 
time  after  his  majority,5  or  otherwise  expressly  or  impliedly  acquiesces  in  the 


v.  Dyer,  53  Ark.  224;  Wallace  v.  Brown,  41 
Ind.  436.  Payment  in  Confederate  notes  is  no 
protection  to  the  purchaser.  White  v.  Nesbit, 
21  La.  Ann.  600. 

Liability  for  Rents  and  Profits.  —  A  purchaser 
who  never  paid  the  price  is  liable  to  account 
for  rents  and  profits.  Ambleton  v.  Dyer,  53 
Ark.  224. 

Where  the  guardian  conveys  the  ward's 
lands  in  payment  of  his  own  debts  and  those 
of  the  ward's  ancestor,  the  deed  will  be  set 
aside,  but  the  vendee  will  be  allowed  the  an- 
cestor's debt,  repairs,  and  valuable  improve- 
ments as  a  set-off  to  rents  and  profits. 
Thomas  v.  Hite,  5  B.  Mon.  (Ky.)  590. 

Payment  to  Administrator  of  Ancestor's  Estate 
Not  Sufficient.  —  Payment  to  the  guardian  dis- 
charges the  vendee,  though  the  guardian  had 
given  no  bond;  but  not  payment  to  an  admin- 
istrator of  an  ancestor's  estate.  Herndon  v. 
Lancaster,  6  Bush  (Ky.)  483. 

1.  Bona  Fide  Purchaser  from  Vendee.  —  Worth- 
ington  v.  Dunkin,  41  Ind.  515;  White  v.  Iselin, 
26  Minn.  487. 

The  Fact  that  the  Purchaser,  Six  Months  After 
the  Sale,  Deeds  to  the  Guardian,  is  not  sufficient 
to  put  a  purchaser  on  notice  of  the  collusion. 
White  v.  Iselin,  26  Minn.  487. 

2.  When  Purchaser  May  Refuse  to  Complete  Sale. 
—  Woodcock  v.  Bowman,  4  Met.  (Ky.)  40; 
Williams  v.  Duncan,  92  Ky.  125;  Dumestre's 
Succession,  40  La.  Ann.  571. 

But  if  infants  after  coming  of  age  affirm  a 
defective  sale,  and  the  purchasers  have  had 
possession  for  thirteen  years,  they  cannot  re- 
fuse to  pay  unpaid  instalments  of  the  price 
because  of  irregularities.  Nelson  v.  Lee,  10 
B.  Mon.  (Ky.)  495. 

Under  an  act  permitting  the  chancellor  to 
perfect  a  defective  sale,  if  the  guardian  takes 
proper  steps  for  such  an  order,  the  purchaser 
will  not  be  heard  to  object.  Mahoncy  v.  Mc- 
Gec,  4  Bush  (Ky.)  527. 

A  purchaser  who  has  allowed  the  sale  to  be 
confirmed  cannot  have  it  set  aside  for  a  mere 
irregularity.  Cooper  v.  Hepburn,  15  Gratt. 
(Va.)  551. 

3.  Lien  for  Purchase  Price.  —  Murrill  v. 
Humphrey,  88  N.  Car.  138;  Matter  of  Macy, 
84  N.  Car.  59;  Ferguson  7/.  Shepherd,  58  Miss. 
801. 

If  after  the  completion  of  the  sale  and  giv- 
ing of  a  sale  note  the  guardian,  with  the  ap- 
proval of  the  court,  surrenders  the  sale  note, 
and  takes  another  note  with  security,  this  di- 
Yests  the  lien,  and  the  vendee's  title  is  good 
15  C.  of  L. — 5 


against  a  claim  by  the  ward  for  the  price. 
Flemming  v.  Roberts,  84  N.  Car.  532.  But 
the  mere  taking  of  the  sale  note  does  not  di- 
vest the  lien.    Matter  of  Macey,  84  N.  Car.  59. 

4.  Acceptance  of  Proceeds  by  Adult  Ward  — 
Indiana.  — Test  v.  Larsh,  76  Ind.  462. 

Iowa.  —  Pursley  v.  Hays,  17  Iowa  310;  De- 
ford  v.  Mercer,  24  Iowa  118,  92  Am.  Dec.  460. 

Maine.  —  Williamson  v.  Woodman,  73  Me. 
163;  Kingsley  v.  Jordan,  85  Me.  137;  Tracy  v. 
Roberts,  88  Me.  310,  51  Am.  St.  Rep.  394. 

Mississippi.  —  Scott  v.  Freeland,  7  Smed.  & 
M.  (Miss.)  409;  Handy  v.  Noonan,  51  Miss. 
166;  Douglas  v.  Bennett,  51  Miss.  6S0;  Par- 
mele  v.  McGinty,  52  Miss.  476. 

Ohio.  —  Bohart  v.  Atkinson,  14  Ohio  228. 

Pennsylvania.  —  Wilson  v.  Bigger,  7  W.  &  S. 
(Pa.)  in. 

Tennessee.  —  O'Conner  v.  Carver,  12  Heisk. 
(Tenn.)  436. 

But  in  Michigan  it  has  been  held  that  plain- 
tiffs in  ejectment  are  not  estopped  from  setting 
up  their  title  as  heirs  against  the  purchaser  at 
a  sale  made  by  their  guardian  during  their 
minority,  by  reason  of  their  having  accepted 
the  proceeds  of  such  sale  after  they  became  of 
age, with  full  knowledge  of  all  the  facts;  that 
if  such  acceptance  of  the  proceeds  can  have 
any  force  at  all,  it  will  operate  only  as  an 
equitable  estoppel,  and  will  not  be  available 
in  an  action  of  ejectment.  Ryder  v.  Flanders, 
30  Mich.  336. 

Where  the  Guardian  Sold  the  Property  to  Him- 
self, the  ward's  act  ought  not  to  be  construed 
too  strongly  against  him,  if  he  acted  without 
due  precaution.  Scott  v.  Freeland,  7  Smed.  & 
M.  (Miss.)  409;  Rist  v.  Hartner,  44  La.  Ann. 
378,  430. 

Wards  Are  Not  Estopped  to  claim  land  ille- 
gally sold  by  their  having  received  the  benefit 
of  the  proceeds  in  their  nurture  and  education. 
Wilkinson  v.  Filby,  24  Wis.  441. 

Ratification  Not  Implied  unless  Ward  Was 
Fully  Informed  of  Facts. —  Ratification  of  a  sale 
is  not  implied  by  receipt  of  the  purchase  price, 
unless  the  ward  was  fully  informed  of  the 
facts,  Self  v.  Taylor,  33  La.  Ann.  769;  and  in- 
tended to  cure  the  defect,  Rist  v.  Hartner,  44 
La.  Ann.  378,  430.  Sec  infra,  this  title.  Rights 
and  Duties  Arising  from  Relation  of  Guardian 
and  Ward,  subdiv.  3.  a.  (3)  (/>)  Ward's  Right  of 
Election  in  Case  of  Conversion  or  Misuse  of 
funds. 

5.  Long  Acquiescence  in  Retention  of  Possession 
by  Vendee. —  Davie  v.  Davie,  (Ark.  iSoc)  1^  S. 
«.  935;  Burroughs  v.  Dc  Couts,  70  Cal.  361; 
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sale,1  the  defects  will  be  regarded  as  waived. 

(i)  Sale  to  Guardian.  —  If  a  guardian  directly  or  indirectly  buys  the  property 
at  guardian's  sale,  the  purchase  is  voidable,  and  the  ward  may  hold  him  as  a 
trustee  of  the  land,2  whether  the  purchase  was  with  or  without  actual  fraudu- 
lent intent.3    But  if  the  sale  was  nominally  to  a  third  person,  a  bona  fide  pur- 

Where  a  Guardian  and  a  Third  Person  Buy  the 
Land  Jointly,  neither  acquires  title  as  against 
the  ward.  Brockett  v.  Richardson,  61  Miss. 
766. 

Whether  Ward  Must  Repay  Consideration.  —  In 

New  York  it  has  been  held  that  where  the 
guardian  buys  the  ward's  land,  and  pays  the 
consideration,  the  ward  will  not  be  required 
to  repay  the  consideration  on  disallowing  the 
sale.    Green  v.  Green,  7  Hun  (N.  Y.)  492. 

In  Louisiana  it  has  been  held  that  the  ward 
is  not  required  to  tender  the  price  as  a  condi- 
tion precedent,  but  that  the  guardian  will  be 
allowed  to  set  up  his  claim  in  reconvention. 
Aronstein  v.  Irvine,  48  La.  Ann.  301. 

What  Allowed  to  Guardian  and  What  Charged 
Against  Him.  —  A  guardian  whose  purchase 
has  been  avoided  will  be  allowed  for  commis- 
sions, repairs,  and  improvements  which  in- 
crease the  salable  value,  and  will  te  charged 
for  rents.  Hudson  v.  Strickland,  58  Miss.  186. 
See  also  In  re  Pierce,  68  Vt.  639. 

Bona  Fide  Sale  to  One  Subsequently  Appointed 
Guardian.  —  Where  one  who  bought  the  ward's 
land  regularly,  and  was  afterwards  appointed 
guardian  without  collusion  or  fraud,  after- 
wards sold  the  land  at  a  profit,  he  was  not 
liable  to  account  for  the  profit.  Winborne  v. 
White,  69  N.  Car.  253. 

A  Guardian  Who  Buys  in  Good  Faith  to  Prevent 
a  Sacrifice  must  account  for  the  amount  of  his 
bid  to  one  of  the  wards  who  is  entitled  to  re- 
ceive his  portion,  by  reason  of  his  having  come 
of  age.    Burtis  v.  Brush,  1  Redf.  (N.  Y.)  448. 

Guardian  Not  Incapacitated  to  Purchase  from 
Administrator  of  Ward's  Ancestor.  —  Barber  v. 
Bovven,  47  Minn.  118.  See  infra,  this  title. 
Rights  and  Duties,  etc.,  subdiv.  3.  a.  (3)  (6) 
Ward's  Right  of  Election  in  Case  of  Conversion 
or  M isuse  o f  Funds. 

3.  Sale  Voidable  Though  There  Was  No  Fraudu- 
lent Intent.  —  Brockett  v.  Richardson,  61  Miss. 
766;  Patton  v.  Thompson,  2  Jones  Eq.  (55  N. 
Car.)  285. 

But  in  Tennessee  it  has  been  held  that  if  a 
sale  was  made  by  order  of  court,  and  the 
guardian  purchased  fairly,  in  entire  good  faith, 
without  benefit  to  himself  at  the  ward's  ex- 
pense, the  sale  will  te  held  valid.  Blackmore 
v.  Shelby,  8  Humph.  (Tenn.)  439;  Ex  p. 
Crump,  16  Lea  (Tenn.)  732;  Elrod  v.  Lancas- 
ter, 2  Head  (Tenn.)  571,  75  Am.  Dec.  749. 

If,  however,  the  guardian  buys  at  consider- 
ably less  than  the  appraisal  value,  he  should 
be  required  to  prove  that  the  price  was  reason- 
able.   Ex  p.  Crump,  16  Lea  (Tenn.)  732. 

Sale  to  Guardian's  Attorney.  —  A  sale  of  real 
estate  by  a  guardian  is  voidable  if  the  guard- 
ian's attorney  bought  it,  and  then  conveyed  it 
to  the  guardian,  though  he  paid  a  good  price, 
and  the  guardian  did  not  know  of  his  inten- 
tion to  buy.    Walker  v.  Walker,  101  Mass.  169. 

A  Sale  to  One  Who  Was  Virtually  Guardian  of 
the  Person,  the  minor  having  been  commiited 
to  his  care  by  will  and  the  Probate  Court  hav- 
ing recognized  the  relation,  will  be  set  aside. 
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Webster  v.  Bebinger,  70  Ind.  9;  Fraser  v. 
Zylicz,  29  La.  Ann.  534;  Bostwick  v.  Atkins,  3 
N.  Y  53;  Brazee  v.  Schofield,  2  Wash.  Ter.  209. 

Where  land  was  regularly  sold,  and  the 
funds  properly  applied  to  the  ward's  benefit, 
he  cannot,  after  long  acquiescence,  set  aside 
the  sale  against  innocent  purchasers,  although 
it  was  never  confirmed.  Penn  v.  Heisey,  19 
111.  295,  68  Am.  Dec.  597. 

Where  a  fund  was  really  available  for  mate- 
rially less  than  its  face,  and  there  was  an  out- 
standing title  by  curtesy,  and  the  ward's 
interest  was  sold  for  a  price  generally  deemed 
to  be  fair,  and  the  ward  made  no  complaint 
for  many  years,  nor  until  the  death  of  the  life 
tenant,  the  court  refused  to  set  aside  the  sale 
against  a  bona  fide  purchaser.  Myrick  v. 
Jacks,  39  Ark.  293. 

1.  Execution  of  Deed  by  Ward  in  Accordance 
with  Bond  Illegally  Given  by  Guardian.  —  Mason 
v.  Caldwell,  10  111.  196,  48  Am.  Dec.  330. 

Receipt  in  Full  Discharging  Guardian  from  All 
Liability.  —  Seward  v.  Didier,  16  Neb.  58. 

Uniting  with  Guardian  in  Suing  for  Price. — 
Evans  v. Williamson,  79  N.  Car.  86. 

Prayer  for  Confirmation  of  Proceedings  in  Equity 
by  Ward  and  Her  Husband.  —  Hunter  v.  Hatton, 
4  Gill  (Md.)  115,  45  Am.  Dec.  117. 

A  Sale  Without  an  Order  of  Court  is  not  cured 
by  subsequent  judicial  approval,  nor  by  the 
ward's  receipt  of  the  property  purchased  with 
the  proceeds,  unless  an  account  has  been  ren- 
dered to  him.  Mitchell's  Succession,  33  La. 
Ann.  353. 

Right  to  Assert  Vendor's  Lien,  —  Ratification 
relates  back  to  the  sale,  and  the  ward  can 
assert  the  vendor's  lien.  Shorter  v.  Frazer,  64 
Ala.  74. 

Doctrine  of  Ratification  Denied.  —  In  Virginia 
it  has  been  held  that  a  sale  made  by  the 
guardian  without  an  order  of  court  is  void, 
and  cannot  be  ratified  or  confirmed  by  the 
ward  after  coming  of  age.  Dellinger  v. 
Foltz,  93  Va.  729. 

2.  Purchase  by  Guardian.  —  Coffey  v.  Green- 
field, 62  Cal.  602;  Downs  v.  Rickards,  4  Del. 
Ch.  416;  Lane  v.  Taylor,  40  Ind.  495;  Winter 
v.  Truax,  87  Mich.  324,  24  Am.  St.  Rep.  160; 
Beal  v.  Harmon,  38  Mo.  435;  Hoskins  v.  Wil- 
son, 4  Dev.  &  B.  L.  (20  N.  Car.)  243;  Patton  v. 
Thompson,  2  Jones  Eq.  (55  N.  Car.)  285; 
Jones's  Estate,  179  Pa.  St.  36;  Messervey  v. 
Barelli,  2  Hill  Eq.  (S.  Car.)  567;  Hampton  v. 
Hampton,  9  Tex.  Civ.  App.  497;  In  re  Pierce, 
68  Vt.  639. 

The  guardian  holds  title  subject  to  a  irust 
for  payment  of  the  purchase  money,  which  is 
good  against  his  trustee  for  creditors.  Small 
v.  Small,  74  N.  Car.  16. 

Ward's  Lien  Against  Purchaser  with  Notice.  — 
If  the  guardian  sells  the  ward's  land  to  a  third 
person,  who  then  conveys  it  to  the  guardian, 
and  the  guardian  discharges  the  security  given 
for  the  price,  the  ward  can  hold  the  land  to  a 
lien  for  the  price  against  a  purchaser  with 
notice.    Willey  v.  Tindal,  5  Del.  Ch.  194. 
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chaser  from  him  without  knowledge  of  the  guardian's  interest  will  take  a  good 
title.1 

If  the  Ward  Ratifies  the  Sale,  it  cannot  be  repudiated  by  the  guardian  a  nor  by- 
third  persons.3 

Sale  by  Master  or  Commissioner.  —  If  the  sale  is  properly  made  by  a  master  or 
commissioner  appointed  by  the  court,  the  incapacity  of  the  guardian  to  buy 
does  not  exist.4 

(j)  Proceeds  Regarded  as  Real  Estate.  —  The  rights  of  subsequent  parties  are  care- 
fully guarded  in  case  of  a  sale  of  real  estate  by  treating  the  proceeds  as  real 
estate,  for  the  purpose  of  descent  or  determining  the  rights  of  any  subsequent 
parties.5 

(k)  Covenants  in  Guardian's  Deed.  —  A  guardian's  deed  carries  no  implied  cove- 
nant of  title,  and  express  covenants,  if  inserted,  bind  the  guardian  only,  and 
not  the  ward's  estate.    An  after-acquired  title  will  not,  therefore,  be  divested.6 

(l)  Other  Incidents  of  Sale.  — A  Guardian's  Sale  Does  Not  Relate  Back  to  the  Order,  SO  as  to 
give  precedence  over  a  judgment  sale  made  in  the  interim.7 

Sale  of  Land  to  Pay  Debts.  —  When  the  guardian  sells  more  land  than  is  neces- 


though  no  actual  fraud  or  imposition  is  shown, 
and  though  the  sale  was  made  by  a  curator  of 
the  estate.  Hindman  v.  O  Connor,  54  Ark. 
627. 

1.  Bona  Fide  Purchaser  from  Third  Person  to 
Whom  Sale  Was  Nominally  Made.  —  Wallace  v. 
Jones,  Q3  Ga.  419;  VVyman  v.  Hooper,  2  Gray 
(Mass.)  141 ;  White  v.  Iselin,  26  Minn.  487. 

But  in  Texas  it  has  been  held  that  a  sale  by 
a  guardian,  indirectly  to  himself,  is  voidable 
even  against  innocent  third  parties.  But  the 
ward  must  restore  to  the  holder  the  price  paid 
to  the  guardian,  and  must  look  to  the  guardian 
for  reimbursement.  Hampton  v.  Hampton,  9 
Tex.  Civ.  App.  497.  See  infra,  this  title. 
Rights  and  Duties,  etc.  —  Remedies  of  Ward  — 
Ri^hl  to  Reclaim  I  lis  Property  from  Third 
Persons. 

A  Subsequent  Purchaser  Is  Not  Charged  with 
Notice  by  the  fact  that  six  months  after  the 
sale  the  purchaser  conveyed  to  the  guardian. 
White  v.  Iselin.  26  Minn.  487. 

2.  If  Ward  Ratifies  Sale,  Guardian  Cannot  Re- 
pudiate It.  —  Redd  v.  Jones.  30  Gratt.  (Va.)  123. 

A  sale  to  the  guardian,  confirmed  by  the 
court  and  ratified  by  the  ward  is  binding  on 
the  guardian;  and  if  by  fraudulent  representa- 
tions he  procures  it  to  be  set  aside,  the  ward 
can  repudiate  the  latter  transaction  and  hold 
the  guardian  to  the  purchase.  Schur's  Ap- 
peal, (Pa.  1886)  2  Atl.  Rep.  336. 

3.  Sale  Ratified  by  Ward  Cannot  Be  Attacked  by 
Third  Persons.  —  The  surety  of  the  guardian 
cannot  attack  a  sale  to  the  guardian  confirmed 
by  the  court  and  ratified  by  the  ward.  Schur 
v.  Schwartz,  140  Pa.  St.  53. 

Though  a  guardian  bought  the  ward's  land 
with  fraudulent  intent,  yet  if  the  ward  after 
maturity  has  given  a  full  release  to  him,  the 
guardian's  title  cannot  be  attacked  by  third 
parties  having  no  privity  to  the  ward.  Peadro 
v.  Carriker,  168  III.  570. 

4.  Where  Sale  Is  by  Master  or  Commissioner.  — 
Doe  v.  Hasscll,  68  N.  Car.  213;  Lee  v.  Howell, 
69  N.  Car.  200;  Clements  v.  Ramsey,  (Ky. 
1887)  4  S.  W.  R-p  311. 

In  Missouri,  under  the  Old  Spanish  Laws,  the 
guardian  might  purchase  by  permission  of  the 
judge.    McNair  v.  Hunt,  5  Mo.  301. 
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In  Arkansas  a  Sale  Made  by  a  Curator  of  the 
Estate  to  a  virtual  guardian  of  the  person, 
though  without  actual  fraud,  was  set  aside. 
Hindman  v.  O'Connor,  54  Ark.  627. 

5.  Proceeds  of  Sale  Treated  as  Real  Estate.  — 
Ware  v.  Polhill,  11  Ves.  Jr.  278;  Horton  v. 
McCoy,  47  N.  Y.  21;  Matter  of  Bolton,  (Surro- 
gate Ct.)  20  Misc.  (N.  Y.)  532;  McCabe's  Peti- 
tion. 15  R.  I.  330;  Rinker  v.  Strait,  33  Gratt. 
(Va.)  667. 

Rule  Applies  Only  During  Ward's  Minority.  — 

This  rule  (embodied  in  statute)  applies  only 
during  the  minority;  and  if  at  the  age  of 
twemy-one  years  the  ward  receives  a  bond  and 
mortgage  given  for  the  price  of  land,  and  dis- 
charges the  guardian,  it  becomes  personal 
property.    Forman  v.  Marsh,  11  N.  Y.  544. 

Rule  in  Pennsylvania,  —  If  the  ward's  land  is 
sold  for  his  maintenance  and  education,  and 
he  dies  leaving  a  surplus,  the  surplus  will  de- 
scend as  money  and  not  as  land.  Dyer  v. 
Cornell,  4  Pa.  St.  359. 

6.  Covenants  in  Guardian's  Deed.  —  Chestnut 
v.  Tyson,  105  Ala.  149,  53  Am.  St.  Rep.  101; 
Black  v.  Walton,  32  Ark.  321;  Young  v.  Lo- 
rain, 11  111.  624,  52  Am.  Dec.  463;  Nichols  v. 
Sargent,  125  111.  309,  8  Am.  St.  Rep.  378; 
Webster  v.  Conley,  46  111.  13,  92  Am.  Dec.  234; 
Foster  v.  Young,  35  Iowa  27;  Whiting  v. 
Dewey,  15  Pick.  (Mass.)  428;  Donahoe  :•. 
Emery,  9  Met.  (Mass.)  63. 

If  the  Guardian  Makes  a  Contract  to  Sell  Land 
Without  Legal  Authority,  and  covenants  to  make  I 
a  good  and  sufficient  deed,  he  is  personally 
bound  thereby.    Mason  -'.  Caldwell,   10  111. 
196,  48  Am.  Dec.  330. 

Where  a  Guardian  by  Mistake  Included  in  His 
Deed  Land  Not  Belonging  to  the  Ward,  he  is  per- 
sonally liable  on  the  covenants  purporting  to 
bind  himself.  Holyokc  v.  Clark,  54  N.  II. 
578. 

A  Covenant  of  Right  to  Sell  estops  the  guard- 
ian from  setting  up  his  own  prior  right. 
Heard  v.  Hall,  16  Pick.  (Mass.)  457. 

As  to  the  Covenants  in  Indentures  of  Apprentice- 
ship, sec  infra,  this  title,  Rights  and  Dutits,  etc. 
—  Obligations  of  Guardian  —  To  Third  Persons. 

7.  Shaffner  v.  Briggs,  36  Ind.  55.  10  Am. 
Rep.  1. 
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sary  to  raise  the  sum  needed  for  debts,  the  sale  of  so  much  as  was  sold  before 
the  limit  was  reached  is  not  invalidated  by  the  error.1 

Sale  by  widow  as  Guardian.  —  A  deed  of  the  interest  of  heirs  made  by  the 
widow  as  guardian  does  not  release  her  dower  interest.2 

V.  To  Purchase  Real  Estate.  —  in  England  the  guardian  may  change 
the  character  of  the  ward's  estate  by  buying  real  estate  with  his  funds,  where 
it  is  manifestly  for  his  advantage.3 

in  the  United  states  the  prevailing  rule  is  that  the  guardian  has  no  such  power, 
unless  the  purchase  be  ordered  by  the  court  under  statutory  authority.  If 
he  makes  such  a  purchase,  the  ward  has  the  election,  at  his  majority,  to  hold 
the  land  or  to  demand  the  money.4 

It.  To  Lease  Real  Estate.  —  The  guardian's  general  power  of  control 
over  the  ward's  property,  and  his  duty  to  produce  an  income  from  it,  involve 
the  right  to  make  leases  for  a  period  not  extending  beyond  his  term  of 
office;  5  but  if  the  guardianship  terminates,  either  by  expiration  of  the  term 


1.  Emery  v.  Vroman,  19  Wis.  689. 

2.  Jones  v.  Hollopeter,  10  S.  &  R.  (Pa.)  326. 

3.  Guardian's  Right  to  Purchase  Real  Estate  — 
English  Rule.  —  Invvood  v.  Twyne,  Ambl.  419, 
2  Eden  14S. 

4.  Rule  in  United  States  —  Arkansas.  —  Shel- 
ton  v.  Lewis,  27  Ark.  190. 

Illinois.  —  Attridge  71.  Billings,  57  111.  489. 

Indiana.  —  Sherry  v.  Sansberry,  3  Ind.  320. 

Kentucky.  —  Edmonds  v.  Morrison,  5  Dana 
(Ky.)  223;  Moore  v.  Moore,  12  B.  Mon.  (Ky.) 
651. 

Michigan. — -Rowley  v.  Towsley,  53  Mich. 
329. 

New  York.  —  White  v.  Parker,  8  Barb.  (N. 
Y.)48;  Cromwell  v.  Kirk,  1  Dem.  (N.  Y.)  599; 
Matter  of  Bolton,  (Surrogate  Ct.)  20  Misc.  (N. 
Y.)  532;  Eckford  v.  De  Kay,  8  Paige  (N.  Y.)  89. 

South  Carolina.  —  Huger  v.  Huger,  3 
Desaus.  (S.  Car.)  18. 

Tennessee.  —  Gannaway  v.  Tarpley,  I  Coldw. 
(Tenn.)  573. 

Vermont.  —  Hendee  v.  Cleaveland,  54  Vt. 
142. 

Virginia.  —  Boisseau  v.  Boisseau,  79  Va.  73, 
52  Am.  Rep.  616. 

Under  the  Missouri  Statute,  the  guardian  has 
no  power  to  invest  money  in  land,  nor  the 
court  to  authorize  it:  and  such  a  purchase  is 
void.    Woods  v.  Boots,  60  Mo.  546. 

In  Pennsylvania,  as  a  general  rule,  the  guard- 
ian cannot  without  authority  from  the  proper 
court  convert  money  into  realty.  Bonsall's 
Appeal,  1  Rawle  (Pa.)  266;  School  Directors  v. 
James,  2  W.  &  S.  (Pa.)  568,  37  Am.  Dec.  525; 
Davis's  Appeal,  60  Pa.  St.  118.  But  in  a  case 
where  the  guardian  bought  in  a  part  of  land  in 
which  the  ward  had  an  interest  on  sale  for 
debts,  and  the  transaction  then  seemed  clearly 
beneficial,  it  was  supported  as  against  the 
ward,  though  subsequent  depreciation  resulted 
in  loss.  Bonsall's  Appeal,  1  Rawle  (Pa  )  266. 
And  it  was  held  that  a  guardian  has  power  to 
buy  in  land  for  the  ward  on  a  partilion  sale, 
especially  where  he  gets  it  below  the  ap- 
praisal. Bowman's  Appeal,  3  Watts  (Pa.)  369; 
Gelbach's  Appeal,  8  S.  &  R.  (Pa.)  205;  Bon- 
sall's Appeal.  1  Rawle  (Pa.)  266. 

Under  the  Alabama  Statute,  Code  1876, 
§§  2788,  2789  (Civ.  Code  1896,  §§  2305,  2306),  a 
guardian  may,  without  an  order  of  court,  in- 
vest his  ward's  money  in  real  estale;  but  the 


title  must  be  taken  in  the  ward's  name. 
Robinson  v.  Prbworth,  71  Ala.  240. 

Third  Persons  Cannot  Question  Guardian's  Au- 
thority.—  The  authority  of  guardians  to  buy 
land  cannot  be  questioned  by  third  persons  in 
a  suit  to  recover  the  land  by  the  guardian, 
especially  where  the  ward  has  become  of  age 
and  joined  in  the  suit.  Collins  v.  Dixon,  72 
Ga.  475. 

Inheritable  Character  of  Property  Preserved.  — 

Courts  of  equity,  in  authorizing  a  guardian  to 
invest  personal  property  in  the  purchase  of 
real  estate,  are  strenuous  in  preserving 
through  all  mutations  the  descendible  or  in- 
heritable character  of  the  original  property. 
Matter  of  Bolton,  (Surrogate  Ct.)  20  Misc.  (N. 
Y.)  532. 

By  the  Pennsylvania  statute  authorizing  con- 
version of  money  into  land,  the  rights  of  in- 
heritance as  to  personal  property  are  preserved. 
Davis's  Appeal,  60  Pa.  St.  118. 

A  General  Guardian  Has  Authority  to  Accept  a 
Deed  of  Land  for  his  ward.  Barney  v.  Seeley, 
38  Wis.  381.  See  infra,  this  title,  Eights  and 
Duties,  etc.,  subdiv.  3.  a.  (3)  (b)  Ward' s  Right  of 
Election  in  Case  of  Conversion  or  Misuse  of 
Funds. 

5.  Guardian's  Power  to  Make  Leases  —  Eng- 
land. —  Rex  v.  Sutton,  3  Ad.  &  El.  597,  30  E. 
C.  L.  168;  Brisden  v.  Hussey,  2  Roll.  Abr.  41; 
Wade  v.  Baker,  1  Ld.  Raym.  131. 

United  States.  —  Ronald  v.  Barkley,  1  Brock. 
(U.  S.)  356. 

Indiana.  —  Huff  v.  Walker,  I  Ind.  193. 

Kentucky.  —  Graham  v.  Chatoque  Bank.  5 
B.  Mon.  (Ky.)  45. 

Maine.  —  Hutchins  v.  Dresser,  26  Me. 
76. 

Michigan.  —  Weldon  v.  Lytle,  53  Mich.  1. 
Missouri.  —  Richardson   v.  Richardson,  49 
Mo.  29. 

New  Jersey.  —  Snook  v.  Sutton,  ro  N.  J.  L. 

133.  :  4&i  . 

New  York.  —  Emerson  v.  Spicer,  55  Barb. 
(N.  V.)  428,  38  How.  Pr.  (N.  Y.)  114,  affirmed 
46  N.  Y.  594;  Byrne  v.  Van  Hoesen,  5  Johns. 
(N.  Y.)  66;  Gallagher  v.  Stevenson  Brewing 
Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  40; 
Thacker  v.  Henderson,  63  Barb.  (N.  Y.)  271: 
People  v.  Ingersoll,  20  Hun  (N.  Y.)  316,  5S 
How.  Pr.  (N.  Y.)  351;  In  re  Stafford,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  106;  Putnam 
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or  for  other  cause,  the  lease  becomes  revocable  by  the  ward  or  the  succeeding 
guardian,  as  the  case  may  be.1 

i.  To  Assign  Dower.  —  The  right  of  the  guardian  to  assign  dower  has 
ahead)*  been  discussed.2 

j.  To  Mortgage  Real  Estate.  —  The  guardian  has  no  inherent  power 
to  make  a  mortgage  of  the  ward's  real  estate.3  But  in  many  jurisdictions 
power  to  do  so  is  conferred  upon  him  by  statute,  upon  his  obtaining  an  order 
from  the  proper  court.4  When  the  authority  is  so  conferred,  the  statute  must 
be  strictly  followed.5    As  to  the  incidents  of  this  power,  the  decisions  gener- 


Ritchie,  6  Paige  (N.  Y.)  390;  Pond  v.  Curtiss, 
7  Wend.  (N.  Y.)  45. 

Pennsylvania.  —  Hughes's  Appeal,  53  Pa. 
St.  500. 

Virginia.  —  Ross  v.  Gill,  I  Wash.  (Va.)  87. 
West  Virginia.  —  Windon  v.  Stewart,  43  W. 
Va.  711. 

But  under  Statutes  in  Illinois  and  Iowa  it  was 
held  that  a  guardian  could  not  make  a  lease 
without  an  order  of  court.  Field  v.  Herrick,  5 
111.  App.  54;  Bates  v.  Dunham,  58  Iowa  308; 
Alexander  v.  Buffington,  66  Iowa  360. 

Power  Confined  to  Guardians  of  Estate.  —  This 
power,  of  course,  is  confined  to  guardians  of 
the  estate,  and  does  not  extend  to  natural 
guardians.  See  supra,  this  title,  Modern 
Forms  of  Guardianship,  Their  Nature  and 
Origin  —  Guardianship  by  Nature  —  Is  over 
Person  Only. 

A  guardian  for  nurture,  though  the  will  by 
which  the  land  is  given  empowers  him  to  "  set 
and  let  "  the  said  land,  cannot  make  any  lease 
except  at  will.  Pigot  v.  Garnish,  Cro.  Eliz. 
678,  734. 

He  may  make  a  lease  to  try  the  title  in 
ejectment.  Magruder  v.  Peter,  4  Gill  &  J. 
(Md.)  323. 

The  Guardian  May  Lease  the  Land  on  Shares, 

and  such  a  lease  will  be  good  against  a  subse- 
quent purchaser.  Weldon  v.  Lytle,  53  Mich.  1. 
But  he  cannot  make  an  "  oil  lease,"  with 
right  to  take  the  oil,  as  that  would  be  to  take 
the  corpus  of  the  land.  Stoughton's  Appeal, 
88  Pa.  St.  198;  Wilson  v.  Youst,  43  W.  Va.  826. 

A  Long-term  Lease,  with  Building  Rights,  can- 
not, in  England,  be  made  even  by  order  of 
chancery,  but  the  guardian  must  obtain  an 
Act  of  Parliament.  Russell  v.  Russell,  1 
Molloy  525. 

Contracts  for  Protection,  Preservation,  and  En- 
hancement of  Estate.  —  But  chancery  may  au- 
thorize and  confirm  leasehold  contracts  for  the 
protection,  preservation,  and  enhancement  of 
the  real  estale  which  are  manifestly  advanta- 
geous.   Talbot  v,  Provine,  7  Biixt.  (Tenn.)  502. 

1.  Upon  Termination  of  Guardianship  Lease  Is 
Bevocable.  —  Thus  the  lease  maJe  by  an  ordi- 
nary guardian  must  not  extend  beyond  the 
ward's  arrival  at  the  age  of  twenty-one  years. 
Roe  v .  Hodgson,  2  Wils.  C.  PI.  129;  Emerson 
v.  Spicer,  55  Barb.  (N.  Y.)  428,  38  How.  Pr. 
(N.  Y.)  114,  46  N.  Y.  594:  In  re  Stafford,  (C. 
PI.  Gen.  T.)  3  Misc.  (X.  Y.)  106;  People  v.  In- 
gersoll,  20  Hun  (N.  Y.)  316,  58  How.  Pr.  (N. 
Y.)  351;  Putnam  v.  Ritchie,  6  Paige  (N.  Y.) 
390;  Ross  v.  Gill,  1  Wash.  (Va.)  87.  And  a 
lease  by  a  guardian  in  socage,  or  one  whose 
office  expires  when  the  wan)  becomes  fourteen 
years  of  age,  must  be  limited  to  that  period. 
Snook  v.  Sutton,  10  N.  J.  L.  133;  Emerson  v. 


Spicer,  46  N.  Y.  594;  Putnam  v.  Ritchie,  6 
Paige  (N.  Y.)  390. 

If  the  lease  be  made  for  a  term  without  lim- 
itations, but  if  the  guardian's  office  be  termi- 
nated by  his  removal,  the  lease  is  avoidable 
by  the  new  guardian.  In  re  Stafford,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  106;  Emerson  v. 
Spicer,  46  N.  Y.  594;  Snook  v.  Sutton,  10  N.  J. 
L.  133. 

And  if  the  guardianship  terminated  by  the 
ward's  death,  the  lease  is  available  by  the  suc- 
cessor in  title.  Welles  v.  Cowles,  4  Conn. 
189. 

A  lease  of  land  belonging  to  several  heirs, 
subject  to  a  dower  right,  signed  by  the  widow 
and  the  several  guardians,  is  good  as  to  a  one- 
third  interest  until  the  death  of  the  dowress,  and 
as  to  each  heir's  portion  until  he  comes  of  age 
and  chooses  to  avoid  it.  Graham  v.  Chatoque 
Bank,  5  B.  Mon.  (Ky.)  45. 

Ward  May  Ratify  Lease  After  Coming  of  Age.  — 
If  the  lease  extends  beyond  the  ward's  major- 
ity, the  ward  may  ratify  it  after  coming  of  age 
and  collect  the  future  rents.  People  v.  Inger- 
soll,  20  Hun  (N.  Y.)  316,  58  How.  Pr.  (N.  Y.) 
35i. 

A  License  from  a  Guardian  to  Enter  on  the 
Ward's  Lands  expires  upon  the  death  of  the 
guardian.    Johnson  v.  Carter,  16  Mass.  443. 

2.  Guardian's  Power  to  Assign  Dower.  —  See 

the  title  Dower,  vol.  10,  p.  172. 

3.  Guardian  Has  No  Inherent  Power  to  Mort- 
gage.—  Tyson  v.  Latrobe,  42  Md.  325;  Sample 
v.  Lane,  45  Miss.  556.  See  also  Robinson  v. 
Pebworth,  71  Ala.  240. 

Mortgage  Merely  Exchanging  One  Creditor  for 
Another  to  Ward's  Benefit.  —  The  absence  of  a 
statute  authorizing  a  mortgage  by  the  guard- 
ian does  not  render  void  a  mortgage  made  by 
a  guardian  under  an  order  of  court,  where  it 
creates  no  new  debt  or  incumbrance,  but  sim- 
ply gains  an  extension  of  time  and  a  reduction 
of  interest  by  exchanging  one  creditor  for  an- 
other. Northwestern  Guaranty  Loan  Co.  v. 
Smith,  15  Mont.  101,  48  Am.  St.  Rep.  662. 

4.  See  the  statutes  of  the  several  states. 

Implied  Authority.  —  In  the  District  of  Colum- 
bia it  has  been  held  that  statutory  power  in  a 
court  to  order  the  sale  of  a  ward's  real  estate 
implies  the  power  to  order  a  mortgage.  Mid- 
dleton  v.  Parke,  3  App.  Cas.  (D.  C.)  149.  But 
in  Oregon,  on  the  other  hand,  it  has  been  held 
that  a  statute  authorizing  the  "  renting,  sale, 
or  other  disposal  "  of  a  ward's  land  by  order 
of  court  gives  no  power  to  mortgage.  Trutch 
v.  Bunnell,  11  Oregon  58,  50  Am.  Rep.  456. 

5.  Statute  Must  Bo  Strictly  Followed.  -  •Thus, 
under  Illinois  statutes  which  limit  thcleimof 
a  mortgage  given  by  the  guardian  to  the  mi- 
nority of  the  ward  (U.  S.  Mortgage  Co.  v. 
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ally  follow  those  on  the  power  to  sell  land.1 

k.  To  Make  Contracts.  —  The  prevailing  doctrine  is  that  a  guardian  has 
no  power  to  make  a  contract  binding  upon  the  ward  or  upon  his  estate,  how- 
ever proper  and  beneficial  the  contract  may  be ;  but  that  contracts  made  by 
him  impose  a  personal  liability  upon  himself,  and  his  protection  from  loss  lies 
in  his  right  to  charge  the  expenditures  to  the  ward's  estate  in  his  account.8 


Sperry,  138  U.  S.  313),  a  mortgage  given  in  fee 
is  void.    Merritt  <".  Simpson,  41  111.  391. 

A  petition  for  an  order  of  sale  does  not  jus- 
tify an  order  of  mortgage.  McMannis  v. 
Rice,  48  Iowa  361. 

In  Louisiana,  borrowing  on  mortgage  having 
been  approved  by  a  family  meeting,  the  guard- 
ian cannot  waive  appraisal  unless  expressly 
permitted  by  the  meeting.  Scottish-American 
Mortg.  Co.  v.  Ogden,  49  La.  Ann.  8. 

Constitutional  Limitation  on  Authority  of  Legis- 
lature. —  The  right  of  the  legislature,  as  parens 
patriae,  to  protect  the  property  of  infants  exists 
for  their  benefit  alone,  and  does  not  authorize 
taking  their  rights  away  without  compensa- 
tion. An  order  of  court,  in  pursuance  of  a 
special  legislative  act,  authorizing  a  ward's 
lands  to  be  mortgaged  to  pay  for  improve- 
ments already  put  upon  his  lands  without 
legal  authority,  is  void,  as  the  ward  had  legal 
title  to  the  improved  lands,  and  the  obligation 
to  pay  for  them  was  only  moral.  Burke  v. 
Mechanics'  Sav.  Bank,  12  R.  I.  513. 

1.  See  supra,  this  section.  To  Sell  Real  Estate. 
General  Authority  Includes  Reversion.  —  Under 

a  statute  authorizing  the  morigaging  of  an  in- 
fant's lands,  a  reversion  may  be  so  mortgaged. 
Foster  v.  Young,  35  Iowa  27. 

An  Order  to  Mortgage  on  Application  of  One 
Falsely  Representing  Himself  as  Guardian  Is  Void. 
—  Grier's  Appeal,  101  Pa.  St.  412. 

Mortgage  for  Money  Borrowed  by  Natural 
Tutor.  —  In  Louisiana  the  ward  cannot  be 
made  liable  for  money  borrowed  by  a  natural 
tutor  for  a  partnership  in  which  the  ward  had 
no  interest,  though  a  mortgage  to  pay  such 
loan  was  approved  by  a  family  meeting  and 
ordered  by  the  court.  Querin  v.  Carlin,  30 
La.  Ann.  113T. 

A  Mortgage  Made  by  a  Special  Guardian  is  void 
without  report  and  confirmation.  Battell  v. 
Torrey,  65  N.  Y.  294. 

A  Mortgage  Cannot  Be  Collaterally  Attacked 
because  the  guardian,  who  petitioned  for  the 
sale,  was  a  creditor  of  the  ward,  and  obtained 
the  order  to  pay  his  own  debt,  Battell  v.  Tor- 
rey, 65  N.  Y.  294;  nor  because  the  general 
attorney  of  the  creditor  was  appointed  special 
guardian  to  make  the  sale,  Warren  v.  Union 
Bank,  28  N.  Y.  App.  Div.  7. 

No  Deficiency  Decree  can  be  taken  on  a  bond 
and  mortgage  given  by  a  guardian.  Wood  v. 
Truax,  39  Mich.  628. 

2.  Contracts  by  Guardian  —  England. — 
Hooper  v.  Eyles,  2  Vern.  480. 

Alabama. — Westmoreland  v.  Davis,  1  Ala. 
299;  Simms  v.  Norris,  5  Ala.  42;  St.  Joseph's 
Academy  v.  Augustini,  55  Ala.  493. 

California.  —  Hunt  v.  Maldonado,  89  Cal. 
636;  Fish  v.  McCarthy,  96  Cal.  484,  31  Am.  St. 
Rep.  237;  Sweigert's  Estate,  Myr.  Prob.  (Cal.) 
152. 

Colorado.  —  Lusk  v.  Patterson,  2  Colo.  App. 
306;  Lusk  v.  Kershow,  17  Colo.  487. 


Connecticut.  —  Brown  v.  Eggleston,  53  Conn. 

"9-  • 

Georgia.  —  Poole  v.  Wilkinson,  42  Ga.  539; 
Rice  v.  Paschal,  59  Ga.  637. 

Lllinois.  — Sperry  v.  Fanning,  80  111.  371. 

Lndiana.  —  Stevenson  v.  Bruce,  10  Ind.  397; 
Lewis  v.  Edwards,  44  Ind.  333;  Turner  v. 
Flagg,  6  Ind.  App.  563. 

Kentucky.  —  Lindsey  v.  Stevens,  5  Dana 
(Ky.)  105. 

Massachusetts.  —  Thacher  v.  Dinsmore,  5 
Mass.  299,  4  Am.  Dec.  61;  Forster  v.  Fuller,  6 
Mass.  58,  4  Am.  Dec.  87;  Simmons  v.  Almy, 
100  Mass.  239;  Wallis  v.  Bardwell,  126  Mass. 
366;  Rollins  v.  Marsh,  128  Mass.  116;  Massa- 
chusetts Gen.  Hospital  v.  Fairbanks,  132  Mass. 
414;  Bicknell  v.  Bicknell,  in  Mass.  265. 

Michigan.  —  Wood  v.  Truax,  39  Mich.  628. 

Mississippi.  —  McKee  v.  Whitten,  25  Miss. 
32;  Steen  v.  Steen,  25  Miss.  513;  Wade  v. 
Bridewell,  38  Miss.  423;  Scott  v.  Porter,  44 
Miss.  365;  McGavock  v.  Whitfield,  45  Miss. 
452;  Dalton  v.  Jones,  51  Miss.  585. 

Missouri.  —  Adams  v.  Jones,  8  Mo.  App. 
602. 

New  Hampshire.  —  Phelps  v.  Worcester,  11 
N.  H.  51;  Tenney  v.  Evans,  14  N.  H.  343,  40 
Am.  Dec.  194;  Hardy  v.  Citizens'  Nat.  Bank, 
61  N.  H.  34. 

New  Jersey.  —  Reading  v.  Wilson,  38  N.  J. 
Eq.  446. 

New  York.  —  Meyers  v.  Cohn,  (C.  PI.  Gen. 
T.)4  Misc.  (N.  Y.)  185;  Copley  v.  O'Niel,  57 
Barb.  (N.  Y.)  299. 

North  Carolina.  —  Fessenden  v.  Jones,  7 
Jones  L.  (52  N.  Car.)  14,  75  Am.  Dec.  445; 
Hussey  v.  Roundtree,  Busb.  L.  (44  N.  Car.) 
no. 

South  Carolina.  —  Tobin  v.  Addison,  2 
Strobh.  L.  (S.  Car.)  3. 

Under  the  Virginia  Code,  §  2605,  the  court  may 
order  the  sale,  or  confirm  a  sale  already  made, 
of  any  personal  estate  for  necessary  expendi- 
tures; but  neither  the  ward  personally  nor  his 
real  estate  shall  be  liable  for  such  expendi- 
tures. Gayle  v.  Hayes,  79  Va.  542;  Harkrader 
v.  Bonham,  88  Va.  247. 

Under  an  Indiana  Statute  which  imposed  upon 
the  guardian  the  duty  to  manage  the  ward's 
estate  for  his  best  interest,  and  to  pay  all  just 
charges  of  the  ward  out  of  the  estate  in  his 
hands,  money  borrowed  by  the  guardian 
under  order  of  court  to  remove  liens  from  the 
ward's  lands  was  recoverable  from  the  ward's 
estate  by  suit  against  the  guardian  as  such. 
Ray  v.  McGinnis,  81  Ind.  451. 

When  Question  of  Guardian's  Personal  Liability 
Should  Be  Submitted  to  Jury.  —  In  a  suit  against 
the  guardian  for  the  tuition  and  board  of  his 
ward  it  was  held  that  the  guardian  who  enters 
his  ward  in  a  school  is  presumably  liable  for 
the  charges  personally,  but  if  he  alleged  that 
he  did  not  intend  to  be  personally  bound,  and 
that  the  plaintiff  knew  that,  and  gave  credit  to 
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But  in  some  jurisdictions  it  has  been  held  that  the  guardian  has  power  to  bind 
the  ward's  estate  by  any  contract  proper  and  necessary  to  be  made  in  the  fulfil- 
ment of  his  office. 1 

Rule  in  Equity.  —  In  some  cases  it  has  been  held  that  where  a  debt  incurred 
by  a  guardian  was  essential  to  the  welfare  of  the  ward  or  to  the  preservation 
of  his  property,  equity  will  enforce  the  claim  against  the  ward's  estate.8 

Acts  of  Guardian  Before  Appointment,  or  of  Third  Person  Assuming  to  Act  as  Guardian.  — 
The  ward's  estate  can  be  bound  only  by  the  acts  of  a  guardian  legally 
appointed,3  and  the  fraudulent  or  mistaken  representations  of  one  who  with- 
out authority  assumes  to  act  as  guardian  lay  no  foundation  for  an  equitable 
estoppel  against  the  infant,  or  against  a  guardian  subsequently  appointed,  so 
as  to  bind  the  infant  or  charge  his  property.4 

/.  To  Release  or  Waive  Ward's  Rights.  —  A  guardian  has  no 
power  to  relinquish,  abandon,  or  release,  without  consideration,  any  right 
or  interest  of  the  ward,5  nor  to  bind  him  by  admissions  contrary  to  his 

a  family  meeting;  but  such  a  transaction  is 
not  absolutely  a  nullity,  and  if  the  proceeds 
were  really  used  for  the  ward  the  holder's 
title  will  be  good.  Woodbridge  v.  Pope,  22 
La.  Ann.  293. 

The  tutor  cannot  bind  his  pupil  as  surety, 
and  all  obligations  of  that  character  made  by 
the  tutor  are  null  and  void.  Shiff  v.  Shiff,  20 
La.  Ann.  269. 

A  merchant  who  has  supplied  the  ward  with 
necessaries  on  the  guardian's  order  can  re- 
cover from  the  minor  when  of  age,  if  the 
amount  did  not  exceed  the  ward's  revenues, 
and  was  not  included  in  the  guardian's  settle- 
ment.   Giquel  v.  Daigre,  22  La.  Ann.  137. 

The  consideration  of  a  note  given  by  the 
tutor  may  be  queslioned  by  the  ward,  after 
majority,  in  the  hands  of  the  payee  or  of  a 
taker  after  maturity  of  the  paper.  Clement 
v.  Sigur,  29  La.  Ann.  798. 

See  also  supra,  this  section,  subdiv.  2.  d.  (1) 
To  Bring  Suits,  paragraph  Right  to  Employ 
Counsel  and  Contract  for  Contingent  Fee ;  subdiv. 
2.  f.  (4)  (A)  Covenants  in  Guardian'' s  Deed,  etc. ; 
and  infra,  this  title.  Rights  and  Duties,  etc. — 
Obligations  of  Guardian  —  To  Third  Persons. 

2.  When  Equity  Will  Enforce  Claim  Against 
Ward's  Estate.  —  James  v.  Lane,  33  N.  J.  Eq. 
30;  Barnum  v.  Frost,  17  Gratt.  (Va.)  398. 

But  contracts  of  a  guardian  touching  the 
ward's  property  will  not  be  specifically  en- 
forced unless  they  are  strictly  equitable  and 
for  the  ward's  interest.  Sherman  v.  Wright, 
49  N.  Y.  227. 

And  where  a  guardian,  having  the  money  of 
another  person  in  his  hands,  agreed  to  borrow 
it  for  the  ward,  and  to  give  a  mortgage,  but 
never  executed  the  mortgage,  nor  expended 
the  money  for  the  ward's  benefit,  it  was  held 
that  the  owner  had  no  equitable  lien  on  the 
ward's  land.    Noble  v.  Runyan,  85  111.  618. 

3.  Ilolden  v,  Curry,  85  Wis.  504. 

4.  Sherman  v.  Wright,  49  N.  Y.  227. 

5.  Guardian  Cannot  Relinquish,  Abandon,  or  Re- 
lease a  Right  Without  Consideration. —  RatclitT 
v.  Davis,  64  Iowa  467;  Pond  v.  Hopkins,  154 
Mass.  38;  Water  Valley  Mfg.  Co.  v.  Seaman, 
53  Miss.  655;  Swarthout  v.  Curtis,  5  N.  Y.  302, 
55  Am.  Dec.  345,  affirming  7  Barb.  (N.  Y). 
354;  Roland  v.  Thompson,  73  N.  Car.  419; 
Witman's  Appeal,  28  Pa.  St.  376;  Smith  v. 
Dibrcll,  31  Tex.  239,  98  Am.  Dec.  526;  Frei- 
berg v.  Dc  Lamar,  7  Tex.  Civ.  App.  2O3;  Ban- 
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the  estate  only,  the  case  turns  on  the  issue  of 
fact,  and  should  be  submitted  to  the  jury. 
Salem  Female  Academy  v.  Phillips,  68  N.  Car. 
491. 

1.  Davis  v.  Kerr,  17  Can.  Sup.  Ct.  235; 
Robinson  v.  Hersey,  60  Me.  225;  Price's  Ap- 
peal. 116  Pa.  St.  410. 

In  Texas  it  has  been  held  that  a  minor  takes 
his  estate  subject  to  all  liabilities  incurred  by 
his  guardian  in  its  management,  Owens  v. 
Mitchell,  38  Tex.  588;  that  where  guardians 
act  in  behalf  of  minors  in  a  contract,  the 
minors  cannot,  while  enjoying  the  benefit  of 
the  contract,  deny  its  obligations,  in  the  ab- 
sence of  fraud,  folly,  or  negligence,  Hartwell 
v.  Jackson,  7  Tex.  578;  but  that  the  guardian 
can  by  express  contract  bind  himself  person- 
ally: and  if  he  so  contracts  for  supplies  for  two 
wards,  he  may  be  sued  in  one  suit,  leaving 
him  to  apportion  the  charges  between  them, 
Young  v.  Smith,  22  Tex.  345. 

In  Louisiana  one  who  seeks  to  recover  from 
wards  on  their  guardian's  contract  must  show 
either  a  fulfilment  of  all  the  requirements  of 
the  law  or  that  the  contract  inured  to  the 
ward's  benefit  to  the  amount  claimed.  Mil- 
tenberger  v.  Elam,  11  La.  Ann.  667;  Payne  v. 
Scott,  14  La.  Ann.  773. 

If  the  guardian  contracted  a  debt  without 
due  authority,  or  in  excess  of  the  ward's  in- 
come, the  creditor  must  show  that  it  was  ab- 
solutely necessary  for  the  ward's  support  or 
the  preservation  of  his  property,  and  that  it 
actually  inured  to  his  benefit.  Payne  z/.  Scott, 
14  La.  Ann.  773;  Urquhart  v.  Scott,  12  La. 
Ann.  674;  Sanford  v.  Waggaman,  14  La.  Ann. 
865;  Randlett  v.  Gordy,  32  La.  Ann.  904. 

A  note  made  in  the  guardian's  own  name 
may  be  shown  to  have  been  in  the  ward's  be- 
half, and  for  a  debt  due  by  him,  in  order  to 
charge  the  ward's  estate.  Leonard  v.  Hud- 
son. 12  La.  Ann.  840. 

One  who  lends  to  the  tutor  borrowing  under 
the  order  of  a  competent  court  can  recover  the 
amount,  whether  the  proceeds  were  or  were 
not  used  for  the  ward.  Cane  v.  Cawthon,  32 
La.  Ann.  954;  Gilmer"  v.  Winter,  47  La. 
Ann.  37. 

The  natural  tutrix  can  borrow  money  by  the 
advice  of  a  family  meeting  and  the  order  of 
court.    Sadler  v.  Henderson,  35  La.  Ann.  826. 

The  tutor  has  no  power  to  indorse  commer- 
cial paper  for  the  ward  without  the  advice  of 
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interest ;  1  nor  can  the  ward  be  divested  of  such  rights  by  waiver  of  the 
guardian  8  or  estoppel  resting  on  his  acts  or  omissions.3 

in.  To  Make  Election  for  Ward.  —  But  where  the  ward  has  an  elec- 
tion between  alternative  rights  or  remedies,  the  guardian  can  exercise  the 
necessary  election  on  his  behalf.'4 

n.  To  Arbitrate  or  Compromise  Disputed  Claims.  —  And  where 
the  ward  has  claims  which  are  a  matter  of  fair  dispute,  the  guardian  has 
authority  to  submit  them  to  arbitration,5  or  to  make  a  reasonable  compromise.6 

out  order  of  court  or  power  under  the  will. 
Jones  v.  Massey,  9  S.  Car.  376. 

Where  an  order  has  been  made  in  chancery 
for  the  payment  of  money  into  court  for  the 
ward,  the  guardian  cannot  accept  a  deed  of 
land  in  lieu  thereof.  Westbrook  v.  Comstock, 
Walk.  (Mich.)  314. 

3.  Ward  Not  Estopped  by  Guardian's  Acts  or 
Omissions.  —  A  minor  cannot  be  estopped  by 
the  silence  of  his  guardian  while  one  is  en- 
croaching upon  his  rights.  Shamleffer  v. 
Council  Grove  Peerless  Mill  Co.,  18  Kan.  32. 

A  guardian  cannot  defeat  (he  title  of  the 
ward  to  lands  improperly  soid  by  the  adminis- 
trator for  division,  by  his  receipt  of  a  share  of 
the  price.    Whitehead  v.  Jones,  56  Ala.  152. 

The  act  of  a  guardian  in  levying  on  the 
ward's  lands,  which  had  been  illegally  sold 
for  taxes,  for  a  claim  due  to  the  ward  from  the 
purchaser  will  not  affect  the  ward's  title. 
Cummings  v.  Bird,  33  Ohio  L.  J.  332. 

4.  Right  of  Guardian  to  Make  Election.  —  Thus 
the  guardian  can  elect  whether  to  keep  an  in- 
surance policy  in  force,  or  to  surrender  it  and 
take  the  accrued  value,  Maclay  v.  Equitable 
L.  Assur.  Soc,  152  U.  S.  499;  to  avoid  or 
affirm  a  deed  made  by  the  ward,  Chandler  v. 
Simmons,  97  Mass.  508,  93  Am.  Dec.  117; 
Warfield  y.  Fisk,  136  Mass.  219;  or  to  repudi- 
ate a  purchase  of  the  ward's  property  by  a 
preceding  guardian  for  his  own  interest,  Mc- 
Avoy's  Estate,  2  Pa.  Dist.  609. 

"  The  powers  of  guardians  to  make  an  elec- 
tion on  behalf  of  their  wards  have  been  pretty 
liberally  construed  in  Massachusetts,  when 
otherwise  the  wards  would  lose  important 
rights."    Warfield  v.  Fisk,  136  Mass.  219. 

As  to  the  election  to  avoid  a  lease,  see 
supra,  this  section,  subdiv.  2.  h.  To  Lease  Real 
Estate. 

5.  Guardian's  Authority  to  Submit  Claims  to 
Arbitration.  —  See  the  title  Arbitration  and 
Award,  vol.  2,  p.  629. 

6.  Guardian's  Power  to  Compromise  Claims.  — 

Maclay  v.  Equitable  L.  Assur.  Soc,  152  U.  S. 
499;  Lunday  v.  Thomas,  26  Ga.  537;  Schee 
v.  McQuilken,  59  Ind.  269;  Hagy  v.  Avery,  69 
Iowa  434;  Manion  v.  Ohio  Valley  R.  Co.,  99 
Ky.  504;  Worlhington  v.  Worthington.  (Ky. 
1896)  35  S.  W.  Rep.  1039;  Lowery's  Estate,  9 
Pa.  Co.  Ct.  88.  But  see  Forbes  v.  Mitchell, 
1  J.  J.  Marsh.  (Ky.)  440. 

Statutes  Authorizing  Compromise.  —  A  statute 
authorizing  guardians  to  compromise  any 
claims  for  or  against  the  ward  under  the  di- 
rection of  the  court  justifies  an  agreement  by 
which  the  ward  received  the  entire  real  estate 
in  dispute,  and  assumed  certain  debts  to  which 
he  was  not  otherwise  liable.  Smith  v.  Angell, 
14  R.  I.  192. 

Where  a  statute  permits  partition  by  one 
heir's  taking  the  real  estate  and  paying  propor- 
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nister  v.  Bannister,  44  Vt.  624;  Hite  v.  Hite,  2 
Rand.  (Va.)  409. 

But  in  Indiana  it  has  been  held  that  a 
guardian  has  power  to  release  the  guarantor 
o'l  a  note  payable  to  himself,  but  part  of  his 
ward's  estate.  Ditmar  v.  We.U,  7  Ind.  App. 
637- 

Release  of  Debt  to  Qualify  Holder  to  Testify.  — 

Guardians  have  not  the  power  to  release  a 
debt  due  to  their  wards  in  order  to  qualify  the 
holder  to  testify  in  a  suit.  Horine  v.  Horine, 
11  Mo.  649.  Contra,  Capehart  v.  Huey,  1  Hill 
Eq.  (S.  Car.)  405. 

Relinquishment  of  Ward's  Interest  as  Heir  to 
Surviving  Owner  of  Community  Property.  —  A 
guardian  cannot  relinquish  the  interest  of  the 
ward  as  heir  of  a  deceased  owner  of  com- 
munity property  to  the  survivor,  without  an 
order  of  court.  Stephenson  v.  Chappell,  12 
Tex.  Civ.  App.  296. 

A  Natural  Guardian  Has  No  Power  to  Release 
the  Claim  of  the  Ward  to  an  Inheritance,  without 
the  sanction  of  some  court.  Naeglin  v.  De 
Cordova,  171  U.  S.  638. 

A  Guardian  Can  Do  No  Act  Harmful  to  the  In- 
terest of  the  Ward,  as,  e.  g.,  to  attorn  to  one 
erroneously  claiming  superior  title.  Jackson 
v.  Sears,  10  Johns.  (N.  Y.)  435. 

So  a  guardian  cannot  consent  to  the  institu- 
tion of  a  suit  so  as  injuriously  to  affect  his 
ward's  interest.  Fovvlerz/.  Lewis,  36  W.  Va.  112. 

Guardian's  Release  Prima  Facie  Valid.  —  A 
guardian's  release  under  seal  expressing  a 
valuable  consideration  of  a  claim  for  injuries 
to  the  real  estate  of  the  ward  is  prima  facie 
valid,  and  the  burden  of  impeaching  it  is  on 
the  attacking  party.  Torry  v.  Black,  58  N.  Y. 
185,  reversing  65  Barb.  (N.  Y.)  414. 

1.  Guardian  Cannot  Bind  Ward  by  Admissions 
Contrary  to  His  Interest.  —  Driver  v.  Evans,  47 
Ark.  297;  Cochran  v.  McDowell,  15  111.  10. 

A  guardian  cannot  bind  the  ward  by  a  con- 
fession of  judgment,  Metcalfe  v.  Alter,  31  La. 
Ann.  389;  or  by  a  consent  decree,  Braswell  v. 
Downs,  11  Fla.  62;  Bearinger  v.  Pelton,  78 
Mich.  109. 

A  guardian  cannot  make  a  stipulation  ad- 
mitting in  evidence  facts  occurring  since  the 
pendency  of  the  suit,  and  not  legally  admissi- 
ble.   Wood  v.  Truax,  39  Mich.  628. 

2.  Guardian  Cannot  Waive  Ward's  Rights,  — 
A  guardian  cannot  waive  the  bar  of  the  stat- 
ute of  limitations  which  has  already  run. 
Clement  v.  Sigur,  29  La.  Ann.  798.  Nor  can 
he  waive  notice  to  a  ward  of  proceedings  in  the 
settlement  of  an  estate.  Wade  v.  Bridewell, 
38  Miss.  420. 

As  to  waiver  of  service  of  process  by  a  guard- 
ian, see  supra,  this  section,  subdiv.  2.  d.  (2)  To 
Defend  Suits,  note. 

A  guardian  cannot  consent  to  executors 
making  partition  of  an  ancestor's  estate  with- 
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But  a  compromise  is  binding  only  when  it  is  made  in  good  faith.1 

o.  To  Act  in  Other  Jurisdictions.  —  By  the  law  of  England  and  of 
the  United  States  a  guardian  appointed  by  the  courts  of  one  state  has 
no  authority  over  the  ward's  person  or  property  in  another  state,  except  so  far 
as  is  allowed  by  the  comity  of  that  state  as  expressed  through  its  legislation 
or  its  courts;  but  the  tendency  of  modern  statutes  and  decisions  is  to  defer  to 
the  law  of  the  domicil,  and  to  support  the  authority  of  the  guardian 
appointed  there.  In  the  exercise  of  such  comity  the  funds  in  the  hands  of  a 
guardian  not  of  the  domicil  are  often  ordered  to  be  transmitted  to  the  guard- 
ian of  the  domicil,  or  the  guardian  of  the  locus  of  the  property  is  ordered  to 
pay  over  to  the  guardian  of  the  domicil  sufficient  funds  for  the  ward's 
support.3 

p.  To  Act  After  Expiration  of  His  Office.  —  Upon  the  death  or 
maturity  of  the  ward,  or  the  removal  of  the  guardian,  the  latter's  active 
authority  ceases,  and  he  has  no  further  power  over  the  person  of  the  ward, 
nor  over  his  estate,  except  to  keep  it  safely,  render  an  account,  and  turn  over 
the  balance  of  the  property  to  the  person  entitled.3  He  may,  however,  as  a 
necessary  incident  to  the  closing  of  the  estate,  reduce  to  possession  choses  in 
action  standing  in  his  own  name.4 

VI.  Rights  and  Duties  Arising  from  Relation  of  Guardian  and  Ward  — 
1.  Obligations  of  Guardian  —  a.  To  Ward  —  (i)  Generally  —  Measure  of  Care 
Required.  —  The  guardian,  in  the  performance  of  his  duties,  is  required  to 
exercise  that  degree  of  diligence  and  care  that  a  prudent  business  man  would 
exercise,  under  like  circumstances,  in  his  own  affairs.  Such  a  degree  of 
strictness  is  not  to  be  used  in  measuring  his  conduct  as  would  deter  responsible 
men  from  accepting  such  a  trust.5    He  is  bound  to  manage  the  estate  him- 


tional  sums  therefor  to  the  others,  a  guardian 
may  accept  the  estate  for  his  ward  on  such 
terms.  Gelbach's  Appeal,  8  S.  &  R.  (Pa.)  205. 
But  see  Sweigert's  Estate,  Myr.  Prob.  (Cal.) 
152. 

Statute  Held  to  Be  Constitutional.  —  An  act 
empowering  guardians  to  agree  with  a  rail- 
road company  as  to  the  compensation  for  land 
taken  was  held  not  unconstitutional.  Louis- 
ville, etc.,  R.  Co.  v.  Blythe,  69  Miss.  939,  30 
Am.  St.  Rep.  599. 

Statute  Requiring  Approbation  of  Court.  — 
Where  the  statute  authorizes  a  guardian  to 
compromise  claims  of  the  ward  "  with  the  ap- 
probation of  the  court,"  he  cannot  release  an 
insurance  policy  for  less  than  its  face  with- 
out such  approbation.  Hayes  v.  Massachusetts 
Mut.  L.  Ins.  Co..  125  111.  626. 

Rule  in  Louisiana.  —  In  Louisiana  tutors  can- 
not compromise  a  claim  of  the  ward  without 
the  approval  of  a  family  meeting  and  the 
order  of  the  court.  Graham  v.  Hester,  15  La. 
Ann.  148;  Burnry  v.  Ludeling,  47  La.  Ann. 
73;  Calloway's  Succession,  49  La.  Ann.  968. 

1.  Compromise  Must  Be  Bona  Fide.  —  Lunday 
v.  Thomas,  26  Ga.  537;  Underwood  v.  Brock- 
man,  4  Dana  (Ky.)  309,  29  Am.  Dec.  407. 

2.  See  the  title  Foreign  Guardians,  vol.  13, 
p.  965 

3.  Guardian's  Power  After  Expiration  of  His 
Office.  —  Silvers  v.  Hedges,  3  Dana  (Ky.)  439; 
Barrett  v.  Provincher,  39  Neb.  773;  Sommcrs 
v.  Boyd,  48  Ohio  St.  648. 

The  Admission  of  Ono  of  Two  Guardians,  after 
his  letters  had  been  revoked,  is  incompetent 
against  the  other.  Freeman  -■.  Brewster,  93 
Ga.  648. 

A  Settlement  Made  by  a  Ward,  After  Ho  Came 
•f  Age,  of  a  claim  against  a  third  person  is  a 
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defense  to  a  suit  thereon  by  the  guardian, 
though  he  had  not  settled  his  account  when 
the  settlement  was  made.  Cheever  v.  Cong- 
don,  34  Mich.  296. 

Acts  Preceding  Appointment.  —  An  appoint- 
ment cannot  be  carried  back  so  as  to  validate 
acts  already  done  by  the  guardian,  nor  will 
proof  of  a  parol  appointment  and  approval 
of  the  bond  be  admitted.  Holden  v.  Curry,  85 
Wis.  504. 

4.  Reduction  to  Possession  of  Choses  in  Action 
Standing  in  Guardian's  Name.  —  Chambless  v. 
Vick,  34  Miss.  109. 

Guardian's  Duty  to  Collect  from  Attorney  Em- 
ployed by  Him.  —  If  an  attorney  employed  by 
him  has  collected  money  of  the  ward,  it  is  the 
guardian's  duty  to  collect  it  from  the  attorney, 
and  he  can  sue  therefor  in  his  own  name 
though  the  ward  has  come  of  age.  Huntsman 
v.  Fish,  36  Minn.  148. 

Assignment  of  Note.  —  An  assignment  by  a 
guardian  of  a  note  made  to  him  in  his  own 
name,  as  guardian,  will  be  valid  between  third 
parties,  if  the  ward  raises  no  objection,  though 
made  after  the  termination  of  the  guardian- 
ship.   Hippee  v.  Pond,  77  Iowa  235. 

If  Guardians  Were  Interested  Jointly  with  An- 
other, they  may  join  with  him  in  a  suit,  though 
thcirguardianship  has  terminated.  Shearman 
:■.  Akins,  4  Pick.  (Mass.)  283. 

Ward's  Maturity  Pending  Suit.  —  A  suit  by  the 
guardian  on  a  note  payable  to  him  by  name  is 
not  abated  by  the  ward's  maturity  pending 
the  suit.  Gard  v.  NcfT,  39  Ohio  St.  607. 
Compare'  Richmond  v.  Adams  Nat.  Bank,  152 
Mass.  359. 

5.  Measure  of  Diligence  and  Caro  Required  of 
Guardian  —  Connecticut.  —  llolbrook  v.  Brooks, 
33  Conn.  347. 
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self,  and  has  no  right  to  divest  himsell 
rule,  of  the  reasonable  diligence  of  a  pr 
the  ward's  assets,*  their  investment/ 

Illinois.  —  Whitney  v.  Peddicord,  63  III.  249; 
Kingsbury  z:  Powers,  131  111.  182;  Hughes  v. 
People,  10  111.  App.  148;  Means  v.  Earls,  15 
111.  App.  273. 

Indiana.  —  Marquess  v.  La  Baw,  82  Ind.  550; 
SI  niter  v.  Favorite,  107  Ind.  291,  57  Am.  Rep. 
106. 

Kentucky.  — Smith  v.  Smith,  7  J.  J.  Marsh. 
(Ky.)  238;  Boaz  v.  Milliken,  83  Ky.  634;  Han- 
cock v.  Cooper,  (Ky.  1897)  38  S.  W.  Rep.  883. 
See  also  Hemphill  v.  Lewis,  7  Bush  (Ky.J  214. 

Louisiana.  —  Lay  v.  O'Neil,  29  La.  Ann.  722. 

Massachusetts.  —  See  Pierce  v.  Prescott,  128 
Mass.  140. 

Michigan.  — Gott  v.  Culp,  45  Mich.  265. 

Missouri.  —  Taylor  v.  Hite,  61  Mo.  142; 
State  v.  Slevin,  93  Mo.  253,  3  Am.  St.  Rep. 
526;  Finley  v.  Schlueter,  54  Mo.  App.  455; 
Reynolds's  Appeal,  70  Mo.  App.  576. 

New  York.  —  White  v.  Parker,  8  Barb.  (N. 
Y.)  48;  Accounting  of  Jackson,  Tuck.  (N. 
Y)7i. 

North  Carolina.  —  Covington  v.  Leak,  67  N. 
Car.  363;  Atkinson  v.  Whitehead,  66  N.  Car. 
296;  Luton  v.  Wilcox,  83  N.  Car.  20. 

Pennsylvania.  —  Lechler's  Appeal,  (Pa.  1888) 
14  Atl.  Rep.  451;  Jones's  Appeal,  8  W.  &  S. 
"(Pa.)  143,  42  Am.  Dec.  282;  Eyster's  Appeal, 
16  Pa.  St.  372;  Konigmacher  v.  Kimmel,  1  P. 
&  W.  (Pa.)  207,  21  Am.  Dec.  374;  Long's  Es- 
tate, 7  Lane.  L.  Rev.  (Pa.)  323;  Worrell's 
Estate,  14  Phila.  (Pa.)  311,  38  Leg.  Int.  (Pa.) 
270. 

South  Carolina.  —  Glover  v.  Glover,  McMull. 
Eq.  (S.  Car.)  153;  Boggs  v.  Adger,  4  Rich.  Eq. 
(S.  Car.)  408. 

Vermont.  —  Barney  v.  Parsons,  54  Vt.  623, 
'41  Am.  Rep.  858. 

Virginia.  —  Elliott  v.  Howell,  78  Va.  297. 

West  Virginia.  —  Windon  v.  Stewarl,  43  W. 
Va.  711. 

See  also  Willis  v.  Fox,  25  Wis.  646;  Shurtleff 
v.  Rile,  140  Mass.  213;  Perrin  v.  Lepper,  72 
Mich.  454. 

Duty  of  Guardian  in  Leasing  Ward's  Property. 

—  The  court  will  not  hold  a  guardian  liable 
for  renting  premises  at  a  smaller  rental  than 
he  could  have  obtained  if  he  had  leased  the 
premises  for  a  saloon,  where  a  statute  im- 
posed personal  responsibility  upon  him  for  all 
damage  done  in  a  saloon  hired  from  him. 
In  re  Stafford,  (C.  PL  Gen.  T.)  3  Misc.  (N.  Y.) 
106. 

Under  a  statute  requiring  all  sales  and  rent- 
ings  to  be  public,  a  guardian  who  rents  his 
ward's  property  privately  is  liable  for  ihe 
statutory  penally.  Pate  v.  Kennedy,  104  N. 
Car.  234. 

Protection  of  Probate  Orders.  —  To  make  a 
guardian  responsible  for  loss  by  a  sale  ordered 
by  the  court,  it  must  be  shown  that  he  prac- 
ticed deception  on  the  court  in  procuring  the 
order.  Harrison  v.  Bradley,  5  Ired.  Eq.  (40 
N.  Car.)  136. 

Orders  of  probate  directing  the  guardian  in 
the  performance  of  his  duty  cannot  be  im- 
peached collaterally,  except  for  fraud.  Sherry 
v.  Sansberrv,  3  Ind.  320. 

Eesponsibility  After  Trust  Ceases.  —  The  duty 


of  its  supervision  and  control.1  This 
ident  man,  applies  to  the  collection  of 
and  the  employment  of  necessary 

of  a  guardian  does  not  cease  with  the  abating 
of  the  letters,  as  by  her  marriage;  if  she  hdlds 
on  to  the  property,  and  her  husband  uses  it 
up,  she  is  liable.  Hood  v.  Perry,  73  Ga.  319. 
See  infra,  this  title,  Accounting  by  Guardian, 
subdiv.  2.  b.  (9)  Transactions  After  Ward's 
Majority. 

1.  Guardian  Must  Manage  Ward's  Estate  Him- 
self. —  Lee  v.  Lee,  67  Ala.  406;  Eichelberger's 
Appeal,  4  Watts  (Pa.)  84;  Matter  of  Plumb,  52 
Hun  (N.  Y.)  119. 

An  Agreement  that  the  Guardian's  Surety  Shall 
Himself  Hold  the  Funds  for  his  security  is  against 
public  policy.  Rogers  v.  Hopkins,  70  Ga.  454; 
Poultney  v.  Randall,  9  Bosw.  (N.  Y.)  232. 

A  Deposit  in  a  Bank  on  a  Two  Weeks'  With- 
drawal Agreement  renders  the  guardian  respon- 
sible. He  is  allowed  to  deposit  the  ward's 
funds  in  a  bank  for  safe  keeping  only,  and  is 
not  permitted  to  put  them  out  of  his  control, 
even  temporarily.  Law's  Estate,  9  Pa.  Co. 
Ct.  225.  But  see  contra,  9  Lane.  L.  Rev. 
(Pa.)  13. 

A  Guardian  Cannot  Set  Up  the  Ward  in  Business, 

except  at  his  own  risk.  Eichelberger's  Ap- 
peal, 4  Watts  (Pa.)  84. 

A  Guardian  Cannot  Account  for  the  Proceeds  of 
Property  Sold  by  showing  that  he  turned  it  over 
to  the  ward.  Hiestand  v.  Kuns,  8  Blackf. 
(Ind.)  545,  46  Am.  Dec.  481. 

Permitting  Mother  to  Receive  Rent  for  Ward's 
Support.  —  But  where  the  guardian  permitted 
the  rents  of  a  small  place  to  be  received  by 
the  ward's  mother  and  used  for  the  ward's 
support,  and  the  amount  was  not  unreason- 
able, he  was  held  not  liable.  Eyster's  Appeal, 
16  Pa.  St.  372. 

Family  Agreement.  —  In  &  California  case  it 
was  held  that  only  under  extraordinary  cir- 
cumstances would  other  persons  than  the 
guardian  be  permitted  to  manage  the  ward's 
business,  but  it  was  permitted  in  pursuance  of 
a  family  agreement  desired  by  all  parties. 
Racouillat  v.  Requena,  36  Cal.  651. 

2.  Measure  of  Diligence  Required  in  Collecting 
Assets.  —  Pierce  v.  Prescott,  128  Mass.  140; 
Glover  v.  Glover,  McMull.  Eq.  (S.  Car.)  153; 
Konigmacher  v.  Kimmel,  I  P.  &  W.  (Pa.)  207. 
21  Am.  Dec.  374. 

The  guardian  is  not  bound  to  collect  debts 
well  secured  and  not  needed  for  maintenance 
or  education.  If  he  forces  collection  by  sale 
of  the  security  at  an  unfavorable  time,  he  will 
be  liable  for  the  resulting  loss.  Taylor  v. 
Hite,  61  Mo.  142. 

Taking  Administrator's  Bond  Without  Security. 
—  Though  the  guardian  would  be  responsible 
for  loaning  without  security  funds  that  he  had 
actually  received,  he  will  not  be  liable  where 
the  funds  were  in  the  hands  of  an  administra- 
tor who  was  in  good  credit  and  had  a  large 
amount  of  visible  property,  and  where  he  took 
such  administrator's  bond  without  security. 
Konigmacher  v.  Kimmel,  1  P.  &  W.  (Pa.)  207, 
21  Am.  Dec.  374.  See  also  infra,  this  title, 
Accounting  by  Guardian,  subdiv.  2.  a.  (2)  (<i) 
Sums  Lost  by  His  Neglect. 

3.  Measure  of  Care  Bequired  in  Making  Invest- 
ments.—  Hughes  v.  People,  10  111.  App.  148; 
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agents  1  and  legal  counsel.2 

(2)  Is  under  Trust  Obligations.  —  The  guardian  sustains  in  the  fullest  sense 
a  trust  relation  to  his  ward.  In  all  dealings  with  the  ward's  property  he  is 
bound  to  look  only  to  the  ward's  interest.  He  will  not  be  permitted,  there- 
fore, to  occupy  a  hostile  position  to  that  of  the  ward,  nor  to  pursue  personal 
interests  antagonistic  to  those  of  the  ward.3  He  cannot  make  a  contract  with 
himself  so  as  to  gain  any  individual  rights  against  the  ward.4  For  any  profit 
accruing  to  him  from  his  management  of  the  ward's  affairs,  he  is  bound  to 
account  to  the  ward,3  and  any  property  which  he  may  acquire  with  the  ward's 


Slauter  v.  Favorite,  107  Ind.  291,  57  Am.  Rep. 
106;  Smith  v.  Smith,  7  J.  J.  Marsh.  (Ky.)  238; 
Harding  v.  Larned,  4  Allen  (Mass.)  426;  State 
v.  Slevin,  93  Mo.  253,  3  Am.  St.  Rep.  526; 
Boggs  v.  Adger,  4  Rich.  Eq.  (S.  Car.)  408. 

It  is  the  duly  of  a  guardian  to  loan  or  other- 
wise invest  the  money  of  the  ward  in  his 
hands,  so  as  to  keep  it  all  the  time  at  interest, 
so  far  as  practicable,  and  to  use  due  care  in 
making  the  investment  as  to  safety.  State  v. 
Sanders,  62  Ind.  562.  30  Am.  Rep.  203. 

Burden  of  Proof.  —  If  the  guardian  does  Jnot 
oblain  the  approval  of  the  court,  the  burden 
of  showing  due  care  resis  on  him.  Hughes  v. 
People,  10  111.  App.  148.  See  also  infra,  this 
title,  Accounting  by  Guardian,  subdiv.  2.  b.  (5) 
Losses  Not  Attributable  to  Guardian  s  Negligence. 

1.  Employment  of  Necessary  Agents. —  Hole- 
man  v.  Blue,  10  111.  App.  130;  Beach  vK  Moser, 
4  Kan.  App.  66. 

2.  Employment  of  Legal  Counsel.  —  Harris  v. 
Berry,  82  Ky.  137;  Hancock  v.  Cooper,  (Ky. 
1897)  38  S.  VV.  Rep.  883. 

3.  Thus  One  Who  Is  Appointed  Guardian  While 
He  Has  a  Suit  Pending  Against  the  Ward  will  be 
required  by  chancery  either  to  withdraw  the 
suit  or  to  resign  the  trust.  Smith  v.  Dudlev, 
I  Dev.  Eq.  (16  N.  Car.)  358. 

And  Where  the  Guardian  Brings,  with  Others, 
an  Action  Against  the  Ward,  and  procures  his 
own  appointment  as  guardian  ad  litem,  the 
judgment  obtained  is  wholly  void.  Hecker  v. 
Sexton,  43  Hun  (N.  Y.)  593. 

A  Guardian  Cannot  Bring  a  Partition  Suit  for 
the  Ward  where  he  is  himself  the  other  owner. 
Roodhouse  v.  Roodhouse,  132  111.  360. 

Nor  Can  He  8ubmit  a  Controversy  to  Arbitra- 
tion where  he  is  himself  the  adverse  party. 
Fortune  v.  Killebrew,  86  Tex.  172. 

One  Who  Is  Both  Administrator  and  Guardian 
Cannot  Settle  His  Account  in  Probate.  —  So  if  the 
same  person  is  administrator  of  an  estate  and 
guardUn  for  the  heirs,  he  cannot  settle  his 
account  in  probate,  because  of  his  representing 
b  »th  sides  of  the  question,  and  a  settlement 
made  is  a  nullity.  Hays  v.  Cockrcll,  41  Ala. 
75;  Tankersly  v.  Pettis,  61  Ala.  354;  Vaughan 
v.  Suggs,  82  Ala.  357;  Cleere  v.  Cleere,  82  Ala. 
581,  60  Am.  Rep.  750;  Aronstein  v.  Irvine,  48* 
La.  Ann.  301.  And  it  makes  no  difference  that 
a  guardian  ad  litem  is  appointed  for  the  minor. 
Vaughan  v.  Suggs,  82  Ala.  357.  Hut  in  Cali- 
fornia it  has-been  held  that  the  guardian  can, 
as  administrator  of  an  estate,  apply  for  an 
order  to  sell  the  ward's  estate,  if  a  guardian 
ad  litem  is  appointed.  Townscnd  v.  Tallan, 
33  Cal.  45,  91  Am.  Dec.  617. 

Guardian  Restrained  from  Executing  Fraudulent 
Contract.  —  Clark  v.  I.avne,  97  Ky.  290. 

Guardian  May  Represent  Ward  Whero  Thoir 


Interests  Are  Identical.  —  Ross  v.  Enaut,  46  La. 
Ann.  1250. 

Suit  by  Undertutor  in  Louisiana. —  In  Louisiana 
the  tutor  is  not  incapacitated  to  be  a  party  ad- 
verse to  the  ward  in  litigation,  since  the  under- 
tutor acts  for  the  ward  in  such  event.  James 
v.  Meyer,  41  La.  Ann.  1100;  Meyer's  Succes- 
sion, 42  La.  Ann.  634. 

4.  Downs  v.  Rickards,  4  Del.  Ch.  416;  Lan- 
ier v.  Chappell,  2  Fla.  621;  Bush  v.  Bush,  33 
Kan.  556;  Piatt  v.  Wyche,  41  La.  Ann.  856; 
Hay  ward  v.  Ellis,  13  Pick.  (Mass.)  272;  Spar- 
hawk  v.  Allen,  21  N.  H.  9;  Spelman  v.  Terry, 
74  N.  Y.  448;  White  v.  Parker,  8  Barb.  (N.  Y. 
48;  Copley  v.  O'Niel.  57  Barb.  (N.  Y.  299; 
Smith  v.  Gilmer,  64  N.  Car.  546;  Love  v.  Lea, 
2  Ired.  Eq.  (37  N.  Car.)  627 ;  Hendee  v.  Cleave- 
land,  54  Vt.  142.  But  see  Paxton  v.  Game- 
well,  82  Va.  706. 

Mortgage  on  Guardian's  Property  Securing  Loan 
to  Himself.  —  A  guardian  who  has  loaned  the 
funds  of  the  estate  to  himself,  and  recorded  a 
mortgage  on  his  own  property  to  secure  the 
loan,  cannot  release  the  mortgage  without 
payment  or  order  of  court,  so  as  to  give  clear 
title  to  one  claiming  under  him,  though  by  a 
bona  fide  deed.  But  his  mortgage  will  be 
deemed  valid,  both  as  having  a  sufficient  con- 
sideration and  as  having  been  validly  deliv- 
ered.   Jennings  v.  Jennings,  104  Cal.  150. 

A  Guardian  Has  No  Right  to  Receive  His  Own 
Notes  for  a  claim  of  the  ward,  and  if  he  takes 
such  a  note  for  the  purchase  price  of  the 
ward's  land  he  is  liable  on  his  bond.  Heflin 
v.  Hevis,  82  Ind.  388. 

The  Rule  Stated  in  the  Text  Will  Not  Be  Ap- 
plied So  Strictly  as  to  prevent  a  guardian  from 
recovering  for  necessary  goods  sold  from  his 
own  store  at  the  regular  price.  Moore  v. 
Shields,  69  N.  Car.  50. 

As  to  a  sale  of  land  by  the  guardian  to  him- 
self, see  supra,  this  title.  Powers  and  Duties  of 
Guardian,  subdiv.  2./.  (4)  (/)  Sale  to  Guardian. 

5.  Guardian  Must  Account  to  Ward  for  Profits. 

—  Holbrook  v.  Brooks,  33  Conn.  351;  I'inkard 
v.  Smith,  Litt.  Sel.  Cas.  (Ky.)  331;  White  1/. 
Parker,  8  Barb.  (N.  Y.)48;  Moore  v.  Shields, 
69  N.  Car.  50;  Mann  v.  McDonald,  10  Humph. 
(Tenn.)  275. 

Where  a  Guardian  Paid  a  Claim  Against  the 
Ward  in  Confederate  Money,  he  can  claim  credit 
only  for  the  actual  value  of  the  money  at  the 
time.  Slate  v.  Peebles,  70  N.  Car.  10;  Darby 
v.  Stribling.  24  S.  Car.  422. 

Where  Guardian  Buys  and  Resells  Ward's  Land. 

—  Where  the  guardian  personally  buys  the 
ward's  land,  at  guardian's  or  other  sale,  and 
sells  at  a  profit,  he  will  be  held  to  account  to 
the  ward  for  the  profit  Hayward  v.  Ellis,  13 
Pick.  (Mass.)  272;   Spelman  v.  Terry,  8  II uo 
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funds,  or  in  the  course  of  the  ward's  business,  is  subject  to  a  resulting  trust 
in  favor  of  the  ward.1 

(3)  Estoppel  to  Deny  His  Appointment  or  His  Acts  Thereunder.  —  One  who 
has  been  appointed  guardian,  or  who  has  acted  and  received  funds  as  such,  is 
estopped  to  avoid  liability  therefor  by  denying  the  guardianship  relation ; a 
and  if  he  has  done  acts  as  guardian,  he  is  estopped  to  deny  the  validity  of  such 


(N.  Y.)  205,  Jones's  Estate,  179  Pa.  St.  36.  ■ 
And  it  makes  no  difference  that  he  sold  a 
small  piece  of  his  own  land  with  the  ward's,  if 
he  furnishes  no  evidence  to  separate  the  two. 
Jones's  Estate,  179  Pa.  St.  36.  But  where  one 
bought  a  ward's  land  at  guardian's  sale,  there 
being  no  ground  of  attack  on  the  sale,  and 
gave  his  bond  for  the  price,  and  he  was  after- 
wards appointed  guardian,  and  then  sold  the 
land  at  a  profit,  the  ward  cannot  claim  any- 
thing more  than  payment  of  the  bond.  Win- 
borne  v.  White,  69  N.  Car.  253. 

As  to  profits  made  by  the  use  of  ward's 
funds,  see  infra,  this  title,  Accounting  by  Guard- 
ian, subdiv.  2.  a.  (3)  Profits  on  Funds  Used  by 
Guardian. 

1.  Land  Purchased  Held  in  Trust  for  Ward.  — 

Thus  the  land  bought  by  the  guardian, 
whether  in  his  own  name  or  the  ward's,  at  a 
guardian's  tax,  or  other  sale,  is  held  on  a  trust 
for  the  ward. 

Arkansas.  — Shelton  v.  Lewis,  27  Ark.  190. 

Georgia.  —  Groover  v.  King,  46  Ga.  101; 
Alexander  v.  Alexander,  46  Ga.  283;  Sterling 
v.  Arnold,  54  Ga.  690. 

Illinois.  —  McFarland  v.  Conlee,  44  111. 
455- 

Iowa.  —  Rankin  v.  Miller,  43  Iowa  11. 
Kentucky.  —  Smith  v.  Maxwell,  7  T.  B.  Mon. 
(Ky.)  602. 

Mississippi.  — Wise  v.  Hyatt,  68  Miss.  714. 
Missouri.  —  Patterson   v.   Booth,   103  Mo. 
402. 

New  York.  —  General  Synod  v.  O'Brien, 
(Supm.  Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  729. 

North  Carolina.  —  Younce  v.  McBride,  68  N. 
Car.  532;  Small  v.  Small,  74  N.  Car.  16. 

Tennessee.  —  Gordon  v.  English,  3  Lea 
(Tenn.)  634. 

And  if  it  appears  in  the  deed  that  he  bought 
as  guardian  the  trust  will  prevail  against  a 
purchaser  from  him.  Rankin  v.  Miller,  43 
Iowa  11;  Morrison  v.  Kinstra,  55  Miss.  71; 
Patterson  v.  Booth,  103  Mo.  402. 

Purchase  for  Infants  hy  One  Subsequently  Ap- 
pointed Guardian.  —  One  who,  in  behalf  of  in- 
fants, purchased  land  of  their  father,  and 
declared  at  and  after  the  sale  that  his  purchase 
was  for  such  infants,  and  who  was  afterwards 
appointed  guardian  for  the  same  infants,  is 
bound  to  account  to  them  for  any  profit  on  a 
resale  of  the  land.  Hayman's  Appeal,  65  Pa. 
St.  433.  But  see  Kisler  v.  Kisler,  2  Watts 
(Pa.)  323,  27  Am.  Dec.  308. 

A  Guardian  Who  Buys  the  Estate  of  His  Ward, 
in  order  to  get  possession  and  postpone  pay- 
ment until  the  ward's  majority,  commits  a 
fraudulent  breach  of  trust,  and  holds  the 
property  on  a  constructive  trust.  Downs  v. 
Rickards,  4  Del.  Ch.  416. 

Where  a  Guardian  Buys  Land  on  Which  the 
Ward  Holds  a  Mortgage,  he  will  be  deemed  to 
.  have  bought  for  the  ward's  benefit,  and  the 
ward  can  compel  a  conveyance  on  paying  to 


him  the  amount  of  disbursements  over  rent 
received.    Taylor  v.  Calvert,  138  Ind.  67. 

Where  a  Guardian  Bought  In  the  Ward's  Land 
at  a  Foreclosure  Sale,  the  presumption  is  that 
he  bought  with  the  ward's  funds,  the  foreclos- 
ure title  merges  with  (he  ward's  equity,  and 
the  guardian  cannot  sell  the  land  except  by 
the  regular  proceedings  of  probate  sale.  But 
if  he  used  his  own  funds,  he  can  hold  the  title 
until  reimbursed  for  the  cost.  Low  v.  Purdy, 
2  Lans.  (N.  Y.)  422. 

Trust  Results  Only  Where  Conversion  of  Funds 
Is  Coeval  with  Conveyance.  —  In  order  to  create 
a  resulting  trust  the  conversion  of  the  funds 
must  be  coeval  with  the  conveyance.  When  a 
person  borrows  money  from  the  guardian,  to 
be  used  in  paying  his  notes  for  land  which  he 
has  purchased,  upon  an  agreement  between 
them  that  on  the  guardian's  resignation  in  a 
short  time  the  borrower  would  take  out  letters 
of  guardianship,  and  receive  his  own  notes 
from  the  former  guaidian  as  money,  and  this 
agreement  is  carried  into  effect,  and  the  money 
is  so  used,  the  transaction  does  not  create  an 
equity  in  the  ward  to  charge  the  lands  with  the 
payment  of  the  money  so  borrowed  and  used. 
Coles  v.  Allen,  64  Ala.  98. 

Purchase  of  Land  with  Land  Scrip.  —  A  guard- 
ian who  in  good  faith  converted  land  scrip  of 
the  ward  into  money  by  buying  land  with  it 
for  himself  and  others,  and  crediting  the  ward 
with  the  amount,  will  not  be  treated  as  a  trus- 
tee. Davies  v.  Lowrey,  15  Ohio  655.  But  see 
Stoddard  v.  Smith,  11  Ohio  St.  581. 

2.  Estoppel  to  Deny  Appointment  —  Alabama. 
—  Alston  v.  Alston,  34  Ala.  15;  Corbitt  v.  Car- 
roll, 50  Ala.  315;  Harbin  v.  Bell,  54  Ala.  389; 
Vaughan  v.  Suggs,  82  Ala.  357. 

California.  —  Fox  v.  Minor,  32  Cal.  ill,  91 
Am.  Dec.  566. 

Georgia.  —  Hines  v.  Mullins,  25  Ga.  696. 

Illinois.  —  People  v.  Medart,  63  111.  App. 
Ill,  affirmed  166  111.  348. 

Indiana.  —  Hiestand  z.  Kuns,  8  Blackf. 
(Ind.)  345,  46  Am.  Dec.  481;  State  v.  Parrish, 
1  Ind.  App.  441. 

Kentucky.  —  Taylor  v.  Taylor,  6  B.  Mon. 
(Ky.)  561. 

Missouri.  —  Bombeck  v.  Bombeck,  18  Mo. 
App.  26. 

North  Carolina.  —  Latham  v.  Wilcox,  99  N. 
Car.  367. 

Pennsylvania.  —  McClure  v.  Com.,  So  Pa. 
St.  167. 

Tennessee.  —  M'Alister  v.  Olmstead,  I 
Humph  (Tenn.)  210. 

Wisconsin.  —  Hazelton  v.  Douglas,  97  Wis. 
214. 

Receipt  of  Funds  After  Ward's  Majority.  —  If  a 

guardian  receives  funds  under  color  of  his 
office,  he  is  estopped  to  deny  that  he  received 
them  as  guardian,  though  the  receipt  was 
after  the  ward's  majority.  Bombeck  v.  Bom- 
beck, 18  Mo.  App.  26. 
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acts  or  to  assert  claims  in  conflict  therewith.1 

(4)  Obligations  of  Joint  Guardians- — -(a)  Of  Several  Guardians  for  Same  Estate. — 
Where  two  or  more  guardians  are  appointed  over  the  same  estate,  each  has 
the  power  of  a  guardian  ;  but  they  must  exercise  their  powers  in  harmony,  and 
neither  has  the  right  to  act  in  defiance  of  the  will  of  the  other.*  They  are 
jointly  responsible  for  acts  done  jointly,  and  separately  for  their  separate  acts 
and  defaults.3 

(b)  Of  One  Guardian  for  Several  Wards.  —  If  one  is  appointed  guardian  for  several 
wards,  though  by  a  single  decree,  his  relation  to  the  wards  is  several  and  not 
joint.1  He  must  keep  a  separate  account  with  each  one;  all  receipts  of  com- 
mon funds  must  be  apportioned  between  them,  and  credited  to  each,  and  all 
payments  charged  to  the  one  for  whose  benefit  they  were  made,  or  properly 
apportioned  if  they  were  for  the  common  benefit.5 

b.  To  THIRD  PERSONS  —  (1)  For  His  Own  Acts  and  Contracts. — The 
guardian  is  personally  liable  to  third  persons  with  whom  he  has  made  con- 
tracts, though  they  were  made  properly,  and  for  the  ward's  benefit.6 


1.  Estoppel  to  Deny  Validity  of  Official  Acts.  — 

Thus  he  cannot  attack  the  validity  of  a  sale 
that  he  has  made.  Williamson  v.  Woodman, 
73  Me.  163;  State  v.  Weaver,  92  Mo.  673; 
Dodge  v.  St.  John,  96  N.  Y.  260. 

A  guardian  who  has  receipted  as  such  to 
himself  as  administrator  for  the  ward's  funds 
is  estopped  thereby.  Pfeiffer  v.  Knapp,  17 
Fla.  144:  Cranford  v.  Brewster,  57  Ga.  226; 
State  v.  Roeper,  9  Mo.  App.  21. 

So,  also,  by  charging  himself  with  the  funds 
as  received  from  his  predecessor,  he  is 
estopped  to  deny  the  receipt.  Byrd  v.  Stale, 
44  Md.  492;  Flickinger  v.  Hull,  5  Gill  (Md.)  60. 

One  who  has  been  appointed  guardian,  and 
receipted  as  such  for  funds  received,  cannot 
claim  that  he  has  a  right  to  them  as  husband. 
In  re  Camp,  (Supm.  Ct.  Gen.  T.)  10  N.  Y. 
Supp.  141;  Matter  of  Camp,  91  Hun  (N.  Y.) 
204;  State  v.  Parrish,  I  Ind.App.  441;  nor  that 
they  belong  toothers.  Humble  v.  Mebane,  89 
N.  Car.  410;  Carr  v.  Askew,  94  N.  Car.  194. 

One  who  has  received  funds  as  the  ward's, 
and  receipted  for  them  as  guardian,  cannot 
withhold  them  and  question  the  source  from 
which  they  came.  Morrison's  Estate,  5  Pa. 
Dist.  571. 

He  may  explain  by  parol  a  patent  error  as 
to  the  interest  and  amount  received;  but  he  is 
estopped  to  deny  the  interest  of  the  ward  in 
lands  sold  by  him  as  guardian.  In  re  Steele, 
65  111.  322.  See  infra,  this  title.  Guardian' s 
Bonds  —  Estoppel  by  Bond. 

2.  Several  Guardians  for  Same  Estate  —  Powers. 
—  Gilbert  v.  Schwcnck,  14  M.  &  W.  488.  In 
this  case  it  was  held  that  trespass  lies  by  one 
joint  guardian  against  the  other  for  forcibly 
removing  the  ward  from  his  lawful  service 
without  his  consent. 

It  is  competent,  however,  lor  one  of  two 
guardians  to  receive  payment  of  a  debt  due  to 
the  ward.    Raymond  v.  Wyman,  18  Me.  385. 

3.  Liability.  —  Kirby  v.  Turner,  Hopk.  (N. 
Y.)  3"9- 

Whore  Two  Guardians  Join  in  a  Receipt  for 
Money,  it  is  presumptive  evidence  that  the 
money  came  into  possession  of  both;  and  both 
arc  answerable  for  it.  Moncll  v.  Moncll,  5 
Johns.  Ch.  (N.  Y.)  283. 

Where  a  Husband  and  Wife  Woro  Guardians, 
the  btisband  is  liable  for  funds  received  by  the 
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wife,  unless  it  appears  that  she  applied  them 
to  her  own  separate  use.  Gardner  v.  Gardner, 
7  Paige  (N.  Y.)  1 12. 

Where  Guardians  Apportion  Custody  and  Man- 
agement of  Property.  —  Where  joint  guardians 
in  affluent  circumstances  and  good  repute  ap- 
portion the  custody  and  management  of  the 
property  between  them,  but  without  surren- 
dering the  right  of  either  to  deal  with  any  part 
of  the  property,  each  is  chargeable  with  only 
what  he  received,  unless  he  stood  supinely  by 
while  the  other  was  manifestly  impairing  the 
estate.  Jones's  Appeal,  8  W.  &  S.  (Pa.)  143, 
42  Am.  Dec.  282. 

Allowing  Co-Guardian  to  Control  Property.  — 
Where  one  guardian  negligently  left  the  funds 
in  the  other's  hands,  when  he  knew  that  the 
latter  was  using  them  in  his  own  business  and 
there  was  reason  to  deem  them  insecure,  he  is 
liable.    Pirn  v.  Downing,  11  S.  &  R.  (Pa.)  66. 

A  guardian  is  liable  for  property  which  he, 
when  about  to  be  removed,  voluntarily  deliv- 
ered to  his  co-guardian.  Clark's  Appeal,  18 
Pa.  St.  175.  See  infra,  this  title,  Guardian' s 
Bonds  —  Joint  Bonds. 

4.  One  Guardian  for  Several  Wards.  —  Tate  v. 
Stevenson,  55  Mich.  320;  Weyand's  Appeal, 
62  Pa.  St.  198. 

5.  Crow  v.  Reed.  38  Ark.  482;  Wood  v. 
Black,  84  Ind.  279;  Foteaux  v.  Lepage,  6  Iowa 
123;  Pursley  v.  Hayes,  22  Iowa  28;  Freeman 
v.  Mohrman,  1  Dem.  (N.  Y.)  461;  Falconer's 
Estate,  11  Pa.  Co.  Ct.  354:  Stanton's  Estate, 
13  Phila.  (Pa.)  213.  36  Leg.  Int.  (Pa.)  148;  Wid- 
doe's  Estate,  17  Phila.  (Pa.)  477,  42  Leg.  Int. 
(Pa.)  236;  Weyand's  Estate,  62  Pa.  St.  198; 
Cranston  v.  Spra^ue,  3  R.  I.  205;  Armstrong 
v.  Walkup,  9  Gratt.  (Va.)  372;  Hescht  v.  Cal- 
vert, 32  W.  Va.  215. 

A  settlement  of  a  guardian's  account  which 
finds  a  certain  amount  due  to  the  three  wards 
will  be  set  aside  for  error,  since  it  should  find 
the  amount  due  to  each  one.  Croft  v.  Terrell, 
15  Ala.  652.  See  infra,  this  title,  Guardian' s 
Bonds  —  Joint  Bonds, 

6.  Sec,  for  a  full  discussion  and  citation  of 
authority  on  this  point,  supra,  this  title,  /'elvers 
and  Duties  of  Guardian,  subdiv.  2.  k.  7\>  Mate 
Contrails,  where  it  is  shown  that  the  primary 
responsibility  to  third  persons  for  contracts 
mads  by  the  guardians  rests  upon  the  guard- 
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When  One  Has  Paid  Money  to  the  Guardian  by  Mistake  the  guardian  is  not  liable 
therefor,  if  he  has  paid  it  to  the  ward.1 

(2)  For  Ward's  Contracts  and  Torts.  —  A  guardian  is  not  personally  liable 
for  any  contract  made  by  the  ward,2  except  where  it  was  authorized  by  him- 
self ;  3  nor  for  a  tort  committed  by  the  ward.4  Even  his  previous  authority  to 
the  ward  to  make  a  particular  contract  will  not  ordinarily  make  a  later  con- 
tract of  the  same  kind  binding  on  him.5 

(3)  For  Necessaries  Furnished  to  Ward.  —  Nor  is  the  guardian  personally 
liable  for  necessaries  furnished  to  the  ward  without  his  order,  since  his  duty 
is  not  a  general  one,  like  the  father's,  to  support  the  ward.6  But  one  who 
furnishes  necessaries  may  have  the  ward's  income,  if  it  is  sufficient,  subjected 
to  the  satisfaction  of  his  claim,  by  a  suit  against  the  guardian  in  his  fiduciary 
capacity.7    As  a  general  rule,  however,  the  guardian  is  the  proper  judge  of 


ian  personally,  and  not  upon  the  estate  of  the 

ward. 

Contract  to  Support  Ward.  —  A  guardian  who 
contracts  with  another  person  to  support  his 
ward,  and  does  not  expressly  limit  the  right  of 
recovery  to  the  estate  of  the  ward,  is  person- 
ally liable.  Hutchinson  v.  Hutchinson,  19  Vt. 
437. 

A  Mother,  Being  Also  Guardian,  who  engages 
board  for  a  child,  is  liable  personally  and  not 
as  guardian.  McNabb  v.  Clipp,  5  Ind.  App. 
204. 

A  Guardian  Who  Has  Given  a  Note  as  Guardian 

is  personally  liable  thereon.  Forster  v.  Fuller, 
6  Mass.  58,  4  Am.  Dec.  87;  Gibson  v.  Irby, 
17  Tex.  173.  But  in  Louisiana  it  has  been 
held  that  a  note  given  by  the  tutor  does  not 
bind  him  personally  after  his  resignation. 
Ford  v.  Miller,  18  La.  Ann.  571. 

A  Replevin  Bond  Signed  by  the  Guardian's  Own 
Name  binds  him  personally.  Oliver  v.  Towns- 
end,  16  Iowa  430. 

Liability  for  Ground  Rent.  —  A  guardian  who 
receives  a  conveyance  made  to  him  as  guard- 
ian reserving  ground  rents  is  personally  liable 
for  the  rents.    Hannen  v.  Ewalt,  18  Pa.  St.  9. 

Where  a  Guardian  Executes  with  His  Ward  an 
Indenture  of  Apprenticeship,  the  covenants 
therein  do  not  bind  him  personally,  so  as  to 
make  him  liable  for  the  ward's  breach  thereof. 
Chapman  v.  Crane,  20  Me.  172;  Holbrook  v. 
Bullard,  10  Pick.  (Mass. )68;  Blunt  v.  Melcher, 
2  Mass.  228;  Ackley  v.  Hoskins,  14  Johns.  (N. 
Y.)  374;  Velde  v.  Levering,  2  Rawle  (Pa.)  269; 
Leach  v.  Agnew,  7  Pa.  St.  21. 

Contra  in  Connecticut.  —  Paddock  v.  Higgins, 
2  Root  (Conn.)  316,  482;  Hevvit  v.  Morgan,  2 
Root  (Conn.)  363;  Clement  v.  Wheeler,  2  Root 
(Conn.)  466. 

Services  Rendered  Without  Authority  Before 
Guardian's  Appointment.  —  A  guardian  suing  an 
attirney  for  moneys  collected  by  him  in  jthe 
guardian's  name,  but  in  the  ward's  behalf, 
cannot  be  charged  by  the  attorney  with  serv- 
ices rendered  to  the  ward's  estate  before  the 
plaintiff's  appointment,  and  without  authority. 
Huntsman  v.  Fish,  36  Minn.  148. 

Tradesman  Not  Bound  to  Inquire  Whether  In- 
come Is  Sufficient.  —  Though  the  guardian  has 
no  right  to  use  the  principal  of  the  ward's 
estate,  yet  a  tradesman  from  whom  he  orders 
goods  is  not  bound  to  inquire  whether  the  in- 
come is  sufficient.  Broadus  v.  Rosson,  3  Leigh 
(Va  )  12. 

Consideration  for  Promise  to  Pay  Amount  Due  to 
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Predecessor.  —  Receipt  of  the  ward's  assets  from 
a  preceding  guardian  is  a  good  consideration 
for  the  new  guardian's  promise  to  pay  the 
amount  due  to  the  predecessor.  French  v. 
Thompson,  6  Vt.  54. 

1.  Massey  v.  Massey,  2  Hill  Eq.  (S.  Car.) 
492. 

2.  Guardian  Not  Personally  Liable  for  Ward's 
Contract.  —  Camp  v.  Dill,  27  Ala.  553;  Ed- 
munds v.  Davis,  1  Hill  L.  (S.  Car.)  279; 
Kraker  v.  Byrum,  13  Rich.  L.  (S.  Car.)  163. 

3.  Unless  Authorized  by  Him.  —  If  the  ward's 
contract  is  made  with  the  guardian's  consent 
and  approbation,  it  is  binding  on  him  person- 
ally, as  if  he  had  made  it  himself.  May  v. 
Webb,  Kirby  (Conn.)  287. 

But  that  the  guardian  knew  that  the  ward 
had  made  a  contract,  and  expressed  no  dis- 
sent, is  not  sufficient.  Edmunds  v.  Davis,  I 
Hill  L.  (S.  Car.)  279. 

4.  Garrigus  v.  Ellis,  95  Ind.  598. 

5.  Camp  v.  Dill,  27  Ala.  553;  Rossiter  v. 
Marsh,  4  Conn.  196;  Prescott  v.  Cass,  9  N. 
H.  93- 

6.  Guardian  Not  Personally  Liable  for  Necessa- 
ries Furnished  to  Ward  Without  His  Order  — 

Arkansas.  —  Overton  v.  Beavers,  19  Ark.  623, 
70  Am.  Dec.  610. 

Connecticut.  —  Penfield  v.  Savage,  2  Conn. 
387. 

Florida.  —  Baird  v.  Steadman,  39  Fla.  40. 

Indiana.  —  Clark  v.  Casler,  1  Ind.  243; 
Turner  v.  Flagg,  6  Ind.  App.  563. 

Massachusetts.  —  Spring  v.  Woodworth,  4 
Allen  (Mass.)  326;  Cole"  v.  Eaton,  8  Cush. 
(Mass.)  587. 

North  Carolina.  —  State  v.  Cook,  12  Ired.  L. 
(34  N.  Car.)  67.  , 

Pennsylvania.  —  Call  v.  Ward,  4  W.  &  S. 
(Pa.)  118,  39  Am.  Dec.  64. 

South  Carolina.  —  Tucker  v.  M'Kee,  I  Bailey 
L.  (S.  Car.)  344;  Edmunds  v.  Davis,  I  Hill  L. 
(S.  Car.)  279;  Kraker  v.  Byrum,  13  Rich.  L. 
(S.  Car.)  163. 

Virginia.  —  Barnum  v.  Frost,  17  Gratt. 
(Va.)  398. 

7.  Liability  of    Guardian  in  His  Fiduciary 

Capacity.  —  Meyers.  Temme,  72  111.  574;  Tur- 
ner v.  Flagg,  6  Ind.  App.  563;  Rooker  v. 
Rooker,  60  Ind.  550;  Hastings  v.  Bachelor,  27 
Tex.  259. 

But  in  Pennsylvania  it  has  been  held  that  the 

action  must  be  brought  against  the  ward  and 
not  against  the  guardian.  Call  »,  Ward,  4  W. 
&  S.  (Pa.)  n8,  39  Am.  Dec.  64. 
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what  are  necessaries  for  his  ward,  and  if  he  makes  reasonable  provision  for  the 
ward's  wants,  one  who  assumes  to  furnish  necessaries  without  his  authority  or 
consent  cannot  recover  therefor.1 

(4)  For  Ward's  Debts.  — It  is  the  guardian's  duty  to  pay  all  lawful  debts 
of  the  ward  if  he  has  funds,2  but  they  do  not  become  his  personal  debts,  and 
the  remedy  for  his  failure  to  pay  them  is,  in  most  of  the  United  States,  by 
suit,  not  on  the  debt,  but  on  his  bond.3 

2.  Rights  of  Guardian.  —  The  guardian's  rights  have  occasioned  very  little 
litigation.  It  is  settled,  however,  that  when  he  has  fully  discharged  his  obli- 
gations to  the  ward,  he  is  entitled  to  protection  from  personal  loss.4  But  his 
acts  will  be  construed  strictly  against  him,  whenever  it  is  a  question  of  right 
between  him  and  the  ward.5 


Under  the  Massachusetts  Statutes  the  proper 
remedy  was  a  suit  on  the  guardian's  bond. 
Cole  v.  Eaton,  8  Cush.  (Mass.)  587. 

Eight  to  Set  Off  Ward's  Labor  Against  Claim  for 
Necessaries. —  In  a  suit  against  a  guardian  in 
his  fiduciary  capacity  for  necessaries  furnished 
to  his  wards,  he  may  prove  that  the  wards 
have  worked  for  the  plaintiff,  and  the  value 
thereof,  and  set  it  off  against  his  claim;  but 
the  jury  cannot  take  into  consideration  any 
labor  that  such  wards  may  do  for  the  plaintiff 
in  the  future,  and  for  the  court  to  instruct 
them  that  they  may  do  so  is  error.  Meyer  v. 
Temme,  72  111.  574. 

1.  Guardian  Generally  Judge  of  What  Are  Neces- 
saries.—  Nicholson  v.  Spencer,  11  Ga.  607; 
McKanna  v.  Merry,  61  111.  177;  Gwaltney  v. 
Cannon,  31  Ind.  227;  Turner  v.  Flagg,  6  Ind. 
App.  563;  Hussey  v.  Roundtree,  Busb.  L.  (44 
N.  Car.)  no;  Bredin  v.  Dwen,  2  Watts  (Pa.) 
95;  Kraker  v.  Byrum,  13  Rich.  L.  (S.  Car.)  163. 
See  also  Hastings  v.  Bachelor,  27  Tex.  259. 

In  North  Carolina  it  has  been  held  that  if  a 
stranger,  without  a  contract  with  the  guardian, 
furnishes  the  ward  with  board,  or  anything 
else,  he  cannot  recover  therefor,  except  under 
very  peculiar  circumstances.  State  v.  Cook, 
12  I  red.  L.  (34  N.  Car.)  67. 

2.  Guardian's  Duty  to  Pay  Ward's  Debts.  — 
Rolfe  v.  Rolfe,  15  Ga.  451;  Rooker  v.  Rooker, 
60  Ind.  550;  Raymond  v.  Sawyer,  37  Me.  406; 
Conant  v.  Kendall,  21  Pick.  (Mass.)  36. 

A  guardian  cannot  avoid  beneficial  contracts 
of  his  ward,  especially  where  they  were 
assented  to  by  him.  Oliver  v.  Houdlei,  13 
Mass.  237,  7  Am.  Dec.  134. 

3.  Raymond  v.  Sawyer,  37  Me.  406;  Conant 
v.  Kendall,  21  Pick.  (Mass.)  36;  Pendexter  v. 
Cole,  66  N.  H.  556;  Arnold  v.  Angell,  1  R.  I. 
289;  Willard  v.  Fairbanks,  8  R.  I.  1;  Allen  v. 
Hoppin,  9  R.  I  258. 

Debt  Contracted  by  Former  Guardian.  —  A 
guardian  against  whom  a  judgment  has  been 
obtained  for  goods  ordered  by  a  former  guard- 
ian is  not  personally  bound  to  pay  it,  unless 
he  has  funds.  Stumph  v.  Gcepper,  76  Ind. 
323- 

He  cannot  be  sued  for  necessaries  ordered 
by  his  predecessor  unless  he  expressly  prom- 
ised to  pay  for  them.  Young  v.  Warne, 
2  Rob.  (Vn.)  420. 

Remedy  in  Equity  Where  Guardian  Has  Wasted 
Ward's  Estate.  —  A  creditor  of  the  ward  may 
proceed  against  the  guardian  in  equity,  if  he 
has  wasted  the  estate,  and  may  hold  the  sure- 
ties of  the  guardian,  though  he  took  the  guard- 
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ian's  bond  for  the  debt,  without  intending  to 
release  the  estate.  Barnum  v.  Frost,  17  Gratt. 
(Va.)  398. 

Guardian's  Promise  to  Pay  Ward's  Debts  Need 
Not  Be  in  Writing.  —  The  promise  of  a  guard- 
ian to  pay  a  debt  contracted  by  his  ward  is  an 
original  and  not  a  collateral  undertaking  with- 
in the  statute  of  frauds,  and  need  not  be  in 
writing.  Roche  v.  Chaplin,  1  Bailey  L.  (S. 
Car.)  419. 

Liability  for  Taxes.  —  Under  the  Massachusetts 
tax  acts  it  was  held  that  a  guardian  might  be 
assessed  personally  for  taxes  on  the  ward's 
estate  in  his  possession.  Payson  v.  Tufts,  13 
Mass.  493. 

4.  Guardian's  Right  to  Protection  from  Personal 
Loss. —  Thus  where  a  guardian  loans  his 
ward's  money,  taking  a  note  and  mortgage  to 
himself  as  guardian,  and  afterwards  accounts 
to  the  ward  and  pays  the  amount,  the  note  and 
mortgage  become  his  own  properly.  Wright 
v.  Robinson,  94  Ala.  47g. 

So  with  a  debt  which  he  neglects  for  several 
years  to  collect,  and  for  which  he  accounts  to 
his  ward.  Breneman's  Appeal,  121  Pa.  St. 
641. 

Where  the  guardian  has  recovered  a  judg- 
ment for  the  ward  for  a  libel,  and  the  ward  on 
coming  of  age  discharges  the  judgment,  the 
discharge  will  beset  aside  to  enable  the  guard- 
ian to  recover  his  expenditures  in  obtaining  it, 
where  he  is  without  other  funds.  Curran  v. 
Abbott.  141  Ind.  492,  50  Am.  St.  Rep.  337. 

A  guardian  who  has  incurred  personal  re- 
sponsibility in  the  proper  discharge  of  his  duty 
has  a  right  to  be  protected  against  loss  by  the 
funds  remaining  to  the  custody  of  the  court. 
Woodward's  Appeal,  38  Pa.  St.  322. 

But  a  tutor  who  has  collected  a  note  due  to 
the  ward  and  applied  the  proceeds  to  his  indi- 
vidual debt  cannot  sue  the  creditor  to  recover 
from  him  the  sum  paid.  Scmple  v.  Scar- 
borough, 44  La.  Ann.  257.  See  infra,  this 
title,  Rights  and  Duties  Arising  from  Relation 
of  Guardian  and  Ward — Liabilities  of  Ward. 

5.  Guardian's  Acts  Construed  Strictly  Against 
Him.  —  Thus  new  buildings  erected  by  a 
guardian  on  the  ward's  land  will  be  construed 
to  be  a  permanent  addition  to  the  land, 
especially  where  the  guardian  is  also  the 
ward's  father.  Copley  v.  O'Niel,  (Supm.  Ct. 
Gen.  T.)  39  How.  Pr.  (N.  Y.)  41. 

If  a  guardian,  under  a  mistake  of  law  as  to 
the  title,  rctu rns  h is  own  property  as  the  prop- 
erty of  his  ward,  and  continues  so  to  treat  it 
for  a  period  of  eight  years,  his  right  will  be 
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3.  Remedies  of  Ward  —  a.  Ward's  Right  of  Action  Against  Guard- 
IAN  —  (i)  During  Guardianship.  —  It  has  generally  been  held  that  during  the 
guardianship  the  ward  cannot  maintain  any  action  at  law  or  in  equity  against 
the  guardian.  The  continuing  trust  between  the  parties  and  the  jurisdiction 
of  the  Probate  Courts  over  its  fulfilment  are  inconsistent  with  the  maintenance 
of  any  action  in  the  ordinary  courts.  In  case  of  malfeasance,  the  removal  of 
the  guardian  should  first  be  obtained.1 

(2)  Upon  Termination  of  Guardianship.  —  But  when  the  guardianship  ter- 
minates, the  ward  can  maintain  in  the  proper  court  any  action  required  to 
secure  his  full  rights  from  the  former  guardian.8  In  many  cases,  however,  it 
is  held  that  the  accounting  in  the  probate  court  is  a  necessary  prerequisite  to 
the  maintenance  of  assumpsit,  or  any  similar  action,  for  the  balance  due.3 

(3)  Incidents  of  Ward's  Right  of  Action  —  (a)  What  Constitutes  Conversion. — 
An}'  commingling  by  the  guardian  of  the  ward's  funds  with  his  own,  by  which 
their  identity  is  lost,4  or  any  use  of  such  funds  for  his  own  benefit,5  is  a  con- 
version. 


barred  by  the  statute  of  limitations,  and  the 
title  to  ihe  property  will  vest  in  the  ward. 
Magee  v.  Keegan,  35  Miss.  244,  72  Am.  Dec. 
123. 

1.  No  Right  of  Action  While  Guardianship 
Exists.  —  Ely  v.  Hawkins,  15  Ind.  230;  Gibbs  v. 
Lum,  29  La.  Ann.  526;  Pickering  v.  De  Roche- 
mont,  45  N.  H.  67. 

Right  to  Sue  hy  Next  Friend.  —  But  in  some 
jurisdictions  it  has  been  held  that  though  an 
infant  himself  cannot  require  his  guardian  to 
account  during  the  guardianship,  yet  a  third 
person  may,  during  the  subsistence  of  the 
trust,  bring  a  bill  in  equity  for  an  account  in 
the  ward's  behalf.  Eyre  v.  Shaftsbury,  2  P. 
Wms.  119;  Swan  v.  Dent,  2  Md.  Ch.  in. 

And  in  North  Carolina  it  has  been  held  that 
a  debt  by  a  person  to  a  ward  is  not  suspended 
by  his  own  appointment  as  guardian,  but  that 
the  infant  may  sue  thereon  by  next  friend. 
Winborn  v.  Gorrell,  3  Ired.  Eq.  (38  N.  Car.) 
117,  40  Am.  Dec.  456. 

In  a  Massachusetts  case  it  was  held  that  a 
Spendthrift  ward  cannot  sue  his  guardian 
while  the  relation  exists.  The  court  refused 
to  express  an  opinion  as  to  whether  an  infant 
ward  could  in  certain  cases  sue  his  guardian 
by  next  friend.  Mason  v.  Mason,  19  Pick. 
(Mass.)  506. 

2.  Ward's  Right  of  Action  upon  Termination  of 
Guardianship.  —  Lataillade  v.  Orena,  91  Cal. 
565,  25  Am.  St.  Rep.  219;  Booth  v.  Starr,  5 
Day  (Conn.)  427;  Linton  v.  Walker,  8  Fla.  144, 
71  Am.  Dec.  105;  Pfeiffer  v.  Knapp,  17  Fla. 
144;  Pickering  v.  De  Rochemont,  45  N.  H. 
67;  Armstrong  v.  Miller,  6  Ohio  118;  Pedan  v. 
Robb,  8  Ohio  227;  Rinker  v.  Streit,  33  Gratt. 
(Va.)  663. 

But  in  Massachusetts  the  ward  cannot  sue  in 
assumpsit,  the  right  of  action  being  on  the 
bond  only.  Brooks  v.  Brooks,  n  Cush. 
(Mass.)  18. 

The  Ward  at  Majority  can  sue  the  guardian 
either  alone  or  on  his  bond  without  procuring 
his  removal.  Stroup  v.  State,  70  Ind.  495; 
Hays  v.  Walker,  90  Ind.  105. 

That  an  Account  Has  Been  Had  Will  Not  Bar 
in  Action  for  Negligence  in  failing  to  collect  a 
note,  unless  it  appears  that  the  question  of 
negligence  was  passed  upon  in  the  account- 
ing.   Potter  v.  Hiscox,  30  Conn.  508. 

If  the  Guardian  Has  Paid  the  Funds  to  the 


So 


Ward's  Husband,  with  her  assent,  both  being 
minors,  she  can  sue  him  after  coming  of  age, 
without  tendering  to  him  the  amount  so  paid. 
State  v.  Joest,  46  Ind.  235. 

Where  Ward  Allows  His  Wages  to  Be  Used  for 
Family  Support. —  If  a  minor  lives  with  a 
brother  who  is  his  guardian,  and  a  sister,  and 
allows  his  wages  to  go  for  the  common  family 
support,  he  cannot  recover  from  the  guardian 
the  surplus  of  wages  over  his  own  support. 
Shurtleff  v.  Rile,  140  Mass.  213. 

Defense  to  Partition  Proceedings  Instituted  hy 
Widow  as  Guardian.  —  When  of  age,  the  ward 
may  claim  the  amount  of  his  estate  in  the 
hands  of  his  mother  as  guardian,  as  a  defense 
to  partition  proceedings  instituied  by  her  as 
widow.  Moore  v.  Moore,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  532. 

3.  Accounting  in  Prohate  Court  Necessary  Pre- 
requisite to  Suit.  —  Ludowig  v.  Weber,  35  La. 
Ann.  579;  Murray  v.  Wood,  144  Mass.  195; 
Jacobs  v.  Fouse,  23  Minn.  51;  Critchett  v. 
Hall,  56  N.  H.  324;  Davis  v.  Drew,  6  N.  H. 
399,  25  Am.  Dec.  467;  Bowman  v.  Herr,  1  P. 
&  W.  (Pa.)  282;  Denison  v.  Cornwell,  17  S.  & ' 
R.  (Pa.)  377;  Nutz  v.  Reutter,  1  Watts  (Pa.) 
229;  In  re  Maybin,  15  Nat.  Bankr.  Reg.  468. 

Contra.  —  Stannard  v.  Whittlesey,  9  Conn. 
559.  But  see  Robertson  v.  Robertson,  1  Root 
(Conn.)  51;  Davenport  v.  Olmstead,  43  Conn. 
67;  Field  v.  Torrey,  7  Vt.  372. 

As  to  a  similar  rule  requiring  a  settlement 
in  probate  as  a  condition  precedent  to  suit  on 
the  bond,  see  infia,  this  title,  Guardian's 
Bonds,  subdiv.  2.  b.  Settlement  oj  Account  Must 
Precede  Suit. 

4.  Covey  v.  Neff,  63  Ind.  395. 

Taking  a  Note  in  Guardian's  Name  is  not  in 
itself  a  conversion,  but  only  evidence  tending 
to  show  a  conversion.  Richardson  v.  State, 
55  Ind.  381. 

"  That  case  is  of  doubtful  soundness." 
.state  v.  Greensdale,  106  Ind.  364,  55  Am.  Rep. 
753. 

5.  Use  of  Funds  by  Guardian  for  His  Own 
Benefit.  —  State  v.  Sanders,  62  Ind.  562,  30 
Am.  Rep.  203;  Lowry  v.  State,  64  Ind.  421; 
Asher  v.  Slate,  88  Ind.  215;  Hogshead  v. 
State,  120  Ind.  327;  Myers  v.  State,  4  Ohio 
Cir.  Ct.  570,  2  Ohio  Cir.  Dec.  712;  Burvvell  v. 
Burwell,  78  Va.  574. 

To  Loan  the  Funds  and  Take  Securities  in  His 
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(b)  Ward's  Eight  of  Election  in  Case  of  Conversion  or  Misuse  of  Funds.  —  Whenever  the 
guardian  converts  the  ward's  property  to  his  own  use,  or  without  right  changes 
its  character,  as  from  real  to  personal  estate,  or  vice  versa,  the  ward  has  the 
election  to  repudiate  the  transaction  and  hold  the  guardian  to  account  as  if 
the  conversion  or  change  had  not  been  made;  or  he  can  affirm  it  and  claim 
the  resulting  benefits;  1  but  he  cannot  assert  inconsistent  claims,  and  the  elec- 
tion of  either  course  concludes  him  from  afterwards  following  the  other.2 

(c)  statute  of  Limitations.  —  The  general  rule  is  that  the  statute  of  limitations 
begins  to  run  against  the  maintenance  of  an  action  by  the  ward  against  his 


Own  Name  is  prima  facie  a  conversion;  but  this 
may  be  rebutted  by  proof.  Sanders  v.  For- 
gasson,  3  Baxt.  (Tenn.)  249.  See  infra,  this 
title,  Accounting  by  Guardian,  subdiv .  2.  b.  (5) 
(b)  (ee)  Investments  in  Guardian' s  Own  Name. 

It  Makes  No  Difference  that  the  Guardian  Is 
Solvent  at  the  time  of  the  conversion,  and 
afterwards  gives  a  new  bond  with  sufficient 
surety.  The  right  of  action  exists  immedi- 
ately upon  the  conversion.  State  s.  Sanders, 
62  Ind.  562,  30  Am.  Rep.  203. 

It  Does  Not  Constitute  the  Crime  of  Embezzle- 
ment for  a  guardian  10  use  the  ward's  money 
in  his  own  business,  where  it  was  done  in 
good  faith,  and  with  honest  intention,  and  in 
full  expectation  of  fully  paying  the  debt, 
though  il  was  lost  wilhout  the  guardian's 
fault.  Myers  v.  State,  4  Ohio  Cir.  Ct.  570,  2 
Ohio  Cir.  Dec.  712. 

1.  Ward's  Eight  of  Election  —  United  States. 
—  Yerger  v.  Jones,  16  How.  (U.  S.)  30. 

Alabama.  —  Kyle  v.  Barnett,  17  Ala.  306; 
Martin  v.  Raborn,  42  Ala.  648;  Shorter  v. 
Frazer,  64  Ala.  74. 

Arkansas.  —  Shelton  v.  Lewis,  27  Ark.  190. 

California.  — Curtis  v.  Devoe,  121  Cal.  468. 

Illinois.  —  Padfield  v.  Pierce,  72  111.  500. 

Iowa.  —  Robinson  v.  Robinson,  22  Iowa  427. 

Kansas.  —  Bush  v.  Bush,  33  Kan.  556. 

Kentucky.  —  Edmonds  v.  Morrison,  5  Dana 
(Ky.)  223;  Irvine  v.  McDowell,  4  Dana  (Ky.) 
629. 

Michigan.  —  Rowley  v.  Towsley,  53  Mich. 
329. 

Mississippi.  —  Wood  v.  Stafford,  50  Miss. 
370;  Fant  v.  Dunbar,  71  Miss.  576. 

New  Jersey.  —  Durling  v.  Hammar,  20  N.  J. 
Eq.  220. 

New  York.  —  White  v.  Parker,  8  Barb.  (N. 
Y.)48;  Cromwell  v.  Kirk,  I  Dem.  (N.  Y.)  599; 
Eckford  v.  De  Kay,  8  Paige  (N.  Y.)  89. 

North  Carolina.  —  Hoskins  v.  Wilson,  4 
Dev.  &  B.  L.  (20  N.  Car.)  243;  Beam  v.  Frone- 
bcrger,  75  N.  Car.  540 

Pennsylvania.  —  McAvoy's  Estate,  2  Pa. 
Dist.  609;  Lukens's  Appeal,  7  VV.  &  S.  (Pa.) 
48;  Royer's  Appeal,  u  Pa.  St.  36. 

South  Carolina.  —  Richardson  v.  Day,  20  S. 
Car.  412. 

Tennessee.  — Gannaway  v.  Tarpley,  1  Coldw. 
(Tcnn.)  572;  Singleton  v.  Love,  1  Head  (Tenn.) 
357;  Caplinger  v.  Stokes,  Meigs  (Tenn.)  175; 
Tealey  v.  Hoyte,  3  Tcnn.  Ch.  561. 

Texas.  —  Smoot  v.  Richards,  8  Tex.  Civ. 
App.  146;  Hampton  v.  Hampton,  9  Tex.  Civ. 
A  pp.  497. 

Tho  Court  May  Exercise  the  Election  for  Him 
Daring  Minority.  —  Tealey  v.  Hoyte,  3  Tenn. 
Ch.  561.    Or  the  ward's  husband,  after  her 
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death,  may  elect.  Matter  of  Bolton,  (Surro- 
gate Ct.)  20  Misc.  (N.-  Y.)  532. 

Guardian's  Successor  Cannot  Affirm  Unlawful 
Purchase  of  Land. —  But  if  the  guardian  dies 
before  the  ward  comes  of  age,  the  successor 
cannot  affirm  an  unlawful  purchase  of  land, 
but  can  only  claim  the  sum  so  used,  with  in- 
terest. Cromwell  v.  Kirk,  I  Dem.  (N.  Y.)  599. 
See  McAvoy's  Estate,  2  Pa.  Dist.  609;  Clay- 
ton v.  McKinnon,  54  Tex.  211. 

The  Ward  Can  Demand  an  Account  Both  Ways, 
so  as  to  enable  him  to  make  his  election. 
Fant  v.  Dunbar,  71  Miss.  576. 

Where  the  Guardian  Trades  the  Ward's  Land  for 
Other  Land,  without  authority,  the  ward  can 
repudiate  the  transaction  and  recover  the  land 
traded  away;  or  he  can  hold  the  land 
acquired;  but  he  cannot  demand  from  the 
guardian  the  value  of  the  land  conveyed,  ten- 
dering to  him  a  deed  of  that  received.  Mor- 
gan v.  Johnson,  68  111.  190.  See  supra,  this 
title,  Powers  and  Duties  of  Guardian,  subdiv. 
2.  f.  (4)  (h)  Ratification  of  Sale  by  IVatd; 
subdiv.  2.  g.   To  Purchase  Real  Estate. 

2.  Ward  Cannot  Assert  Inconsistent  Claims.  — 
Kyle  v.  Barnett,  17  Ala.  306;  Padfield  v.  Pierce, 
72  111.  500;  Cassedy  v.  Casey,  58  Iowa  326; 
Rowley  v.  Towsley,  53  Mich.  329;  Wood  v. 
Stafford,  50  Miss.  370;  Fant  v.  Dunbar,  71 
Miss.  576;  Matter  of  Wood,  71  Mo.  623;  Cap- 
linger  v.  Stokes,  Meigs  (Tenn.)  175. 

Ward  Concluded  by  Acts  of  Guardian's  Successor. 
—  So  if  the  successor  of  a  guardian  accepted 
the  sum  for  which  the  ward's  property  was 
sold  to  the  guardian,  and  it  was  paid  without 
fraud,  concealment,  or  ignorance  of  the  facts, 
the  ward  is  concluded.  McAvoy's  Estate,  2 
Pa.  Dist.  609. 

Where  a  guardian  bought  land  for  himself 
with  the  ward's  funds,  and  the  successor  sued 
for  the  money  and  obtained  judgment,  which 
he  levied  on  the  land,  the  ward  is  barred  from 
claiming  the  land.  Clayton  v.  McKinnon,  54 
Tex.  211. 

If  a  Guardian  Was  Afterwards  Appointed  Trus- 
tee, and  receipted  as  such  to  himself  as  guard- 
ian, and  ihe  ward,  then  of  age,  knowing  all 
the  facts,  and  represented  by  counsel,  brought 
a  suit  to  charge  him  as  trusiee,  he  will  be 
estopped  to  claim  against  him  as  guardian. 
State  v.  Branch,  134  Mo.  592,  56  Am.  St.  Rep. 
533- 

The  Ward  Cannot  Ratify  in  Part  and  Disaffirm 
in  Part;  and  by  adoption  of  a  part  of  the  tians- 
action,  his  representative  is  concluded  as  to 
the  whole.  Singleton  v.  Love,  I  Head  (Tenn.) 
357.  See  supra,  this  title,  Powers  and  Duties 
of  Guardian,  subdiv.  2./.  (4)  (//)  Ratification  of 
Sale  by  Ward. 
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guardian  at  his  majority,1  or  other  termination  of  the  guardianship.* 

a  Measure  of  Damages.  —  The  sum  which  the  ward  should  receive  and  the 
guardian  pay  is  that  which  the  former  has  lost  by  the  failure  of  the  latter  to 
execute  the  trust  honestly  and  properly.  Where  the  guardian  has  misappro- 
priated the  fund,  or  neglected  to  invest  it,  the  ward  will  be  presumed  to  have 
lost  at  least  the  legal  interest;  and  if  it  has  been  so  used  that  the  accumula- 
tions exceed  the  interest,  the  court  will  award  whatever  may  have  been 
received.  If  the  guardian  fails  or  refuses  to  account,  he  may  be  charged  with 
such  accumulations  as  the  best  management  of  a  successful  business  would  be 
likely  to  secure,  even  to  allowing  compound  interest  at  the  highest  lawful 
rate.3 

(e)  Notice  Imputed  to  Ward.  —  The  ward  will  be  charged  with  knowledge  of  any 
facts  which  are  disclosed  by  the  records.4 

b.  Right  of  Following  His  Property  into  Estate  of  Guardian.  — 
As  long  as  the  property  of  the  ward  retains  its  identity,  or  can  be  specifically 


1.  Statute  of  Limitations  Begins  to  Run  at 
Ward's  Majority  —  Alabama.  —  Alston  v.  Als 
ton,  34  Ala.  15;  Glass  v.  Woolf,  82  Ala.  281. 

Indiana. — Jones  v.  Jones,  91  Ind.  378; 
Peelle  v.  State,  118  Ind.  512;  Lambert  v.  Bill- 
heimer,  125  Ind.  519. 

Louisiana. — Sewell  v.  McVay,  30  La.  Ann. 
673;  Cochran  v.  Violet,  37  La.  Ann.  221; 
Bedell  v.  Calder,  37  La.  Ann.  805. 

Maryland.  —  State  v.  Henderson,  54  Md.  332. 

Michigan.  —  Tate  v.  Stevenson,  55  Mich.  320. 

Missouri.  —  State  v.  Willi,  46  Mo.  236; 
Cohen  v.  Atkins,  73  Mo.  163;  State  v.  Miller, 
44  Mo.  App.  118. 

North  Carolina.  —  Williams  v.  McNair,  98 
N.  Car.  332. 

Pennsylvania.  —  Bull  v.  Towson,  4  W.  &  S. 
(Pa.)  557;  Bones's  Appeal,  27  Pa.  St.  492. 

Texas.  —  Hampton  v.  Hampton,  9  Tex.  Civ. 
App.  497.  Compare  Hagerty  v.  Scott,  10  Tex. 
525- 

2.  Or  at  Termination  of  Guardianship  from 
Other  Cause.  —  Alston  v.  Alston,  34  Ala.  15. 

Thus  the  statute  begins  to  run  upon  the 
marriage  of  a  female  ward  to  an  adult  hus- 
band, Finnell  v.  O'Neal,  13  Bush  (Ky.)  176; 
Bull  v.  Towson,  4  W.  &  S.  (Pa.)  557;  Langston 
v.  Shands,  23  S.  Car.  149;  Lane  v.  Farmer,  n 
Lea  (Tenn.)  568;  at  the  death  of  the  ward, 
Glass  v.  Woolf,  82  Ala.  281 ;  or  at  the  death  of 
the  guardian,  Sewell  v.  McVay,  30  La.  Ann. 

Final  Settlement  of  Account  Starting  Point  in 
Some  States.  —  Connelly  v.  Weatherl  y,  33  Ark. 
658;  Cobb  v.  Kempton,  154  Mass.  266;  Nun- 
nery v.  Day,  64  Miss.  457.  If  not  from  major- 
ity, at  least  from  the  settlement  of  the  account 
and  order  to  pay  the  balance  over.  Probate 
Ct.  v.  Child,  51  Vt.  82. 

In  South  , Carolina  it  has  been  held  that  the 
statute  begins  to  run,  where  a  guardian  is. 
removed,  upon  his  settlement  with  his  suc- 
cessor.   Long  v.  Cason,  4  Rich.  Eq.  (S.  Car.)  60. 

Settlement  and  Receipt  in  Full.  —  Where  a 
ward,  through  an  attorney  in  fact,  made  a  set- 
tlement with  the  guardian,  and  gave  to  him  a 
receipt  in  full,  receiving  money  and  a  claim  in 
judgment,  being  at  the  time  acquainted  with 
all  the  facts  urged  in  the  suit,  it  was  held  that 
the  statute  of  limitations  began  to  run  from 
the  giving  of  the  receipt.  Owens  v.  Watts,  24 
S.  Car.  76. 

Where  the  guardian  and  the  ward  made  a 


seltlement  two  months  before  the  ward's  ma- 
jority, and  it  was  regularly  filed,  and  the  ward 
gave  a  receipt  in  full,  the  statute  runs  from 
that  time.    Motes  v.  Madden,  14  S.  Car.  488. 

Where  a  Curator  Gave  a  Mortgage  on  the 
Ward's  Land  for  His  Own  Debt,  which  the  ward 
by  suit  procures  to  be  removed,  an  action  to 
recover  the  cost  of  the  suit  is  barred  only  from 
the  time  when  the  cost  was  incurred.  State  v. 
Tittman,  54  Mo.  App.  490,  affirmed  134  Mo. 
162. 

If  the  Guardian  Is  Also  Life  Tenant,  the  statute 
will  not  run  until  the  termination  of  his  life 
estate,  since  the  ward  could  not  have  de- 
manded the  funds  before  then.  In  re  Camp, 
126  N.  Y.  377.  See  also  infra,  this  title. 
Guardian' s  Bonds,  subdiv.  2.  /.  (1)  Statute  of 
Limitations. 

3.  Measure  of  Damages.  —  Perrin  v.  Lepper, 
72  Mich.  454. 

The  highest  rate  of  interest  which  could 
have  been  obtained  by  due  diligence  may  be 
allowed.    Hays  v.  Walker,  90  Ind.  105. 

In  California  the  rule  has  been  held  to  be 
the  return  of  the  principal,  with  interest  com- 
pounded annually  at  the  legal  rate,  unless  it 
is  shown  that  more  was  realized  by  the  guard- 
ian. A  judgment  fixing  a  higher  rate  of  inter- 
est than  the  legal  rate  is  erroneous,  though  it 
was  the  current  commercial  rate.  Cousins's 
Estate,  in  Cal.  441. 

Damages  for  Conversion  of  Stocks.  —  Where  a 
guardian  sold  his  ward's  stocks,  but  kept  his 
accounts  as  if  he  still  had  them,  he  should  be 
charged  the  highest  price  they  attained  after 
the  conversion.    Lamb's  Appeal,  58  Pa.  St.  142. 

Where  a  guardian  converted  his  ward's 
Confederate  funds,  he  was  chargeable  with 
the  actual,  not  the  nominal,  value  at  the  time 
of  conversion.    Brand  y.  Abbott,  42  Ala.  499. 

The  Cost  of  the  Necessary  Litigation  to  Recover 
the  Ward's  Funds  may  be  recovered  from  the 
guardian  guilty  of  conversion.  State  v.  Titt- 
mann,  134  Mo.  162. 

Statutes.  —  In  Indiana  there  is  a  statutory 
penalty  of  ten  per  cent,  in  addition  to  the  sum 
converted.    Potter  v.  State,  23  Ind.  550,  607. 

In  Mississippi  ten  per  cent,  interest  is 
allowed;  and  this  does  not  cease  at  maturity, 
but  continues  to  run  until  actual  payment. 
Boyd  v.  Hawkins,  60  Miss.  277. 

4.  Parish  v.  Alston,  65  Tex.  194.  See  Rob- 
ert v.  Morrin,  27  Mich.  306. 
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traced  into  particular  funds  in  the  hands  of  the  guardian,  the  ward  can  follow 
it  into  the  guardian's  estate;  but  if  its  identity  has  become  lost,  so  that  no 
property  in  the  guardian's  hands  can  be  specifically  identified  as  the  ward's, 
he  has  no  lien  on  the  guardian's  property,  nor  right  of  preference  in  case  of 
administration  or  insolvency.1 

c.  Right  to  Reclaim  His  Property  from  Third  Persons.  —  If  the 
ward's  property  has  passed,  by  the  voidable  act  of  the  guardian,  into  the  hands 
of  third  persons  who  have  received  it  bona  fide  and  on  good  consideration,  the 
ward  cannot  reclaim  it  from  them.2  But  if  they  acquired  it  in  collusion  with 
the  guardian,3  with  knowledge  of  the  wrong,1  or  of  facts  putting  them  on 


1.  Following  Ward's  Property  —  Connecticut.  — 
State  v.  Osborne,  69  Conn.  257. 

Georgia.  —  Vason  v.  Bell,  53  Ga.  416. 

Indiana.  —  Covey  v.  Neff,  63  Ind.  391. 

Kentucky.  —  Hemphill  v.  Lewis,  7  Bush 
(Ky.)  215;  Chanslor  v.  Chanslor,  11  Bush  (Ky.) 
665:  Beaven  v.  Citizens'  Nat.  Bank,  19  Ky.  L. 
Rep.  1261,  (Ky.  1897)  43  S.  W.  Rep.  242. 

Louisiana.  —  Burdeau  v.  Davey,  43  La. 
Ann.  585. 

Maryland.  —  Hartsock  v.  Russell,  52  Md. 
619. 

Massachusetts.  —  Brown  v.  Dunham,  11 
Gray  (Mass.)  42. 

Money  Deposited  in  Bank,  Payable  to  One  "  as 
Guardian,"  does  not  become  part  of  his  estate, 
and  the  title  of  the  ward  is  superior  to  that  of 
the  guardian's  executor  or  administrator. 
Gary  v.  People's  Nat.  Bank,  26  S.  Car.  538,  4 
Am.  St.  Rep.  733,  overruling  McColl  v.  Weath- 
erly,  5  Strobh.  L.  (S.  Car.)  72.  In  Chitwood  v. 
Cromwell,  12  Heisk.  (Tenn.)  658,  the  contrary 
doctrine  is  held  as  to  a  note  payable  to  "  S., 
guardian  of  R." 

Bank  Stock  Subscribed  to  in  the  Name  of  "  C, 
Guardian  of  B.,"  is  the  property  of  the  ward, 
and  at  maturity  he  can  compel  the  bank  to 
transfer  it  to  him  on  the  books,  though  the  ad- 
ministrator of  the  guardian  claims  it.  Bris- 
bane v.  Harrisburg  Bank,  4  Walts  (Pa.)  92. 

Where  a  Guardian  Takes  a  Deed  of  the  Ward's 
Land  in  His  Own  Name,  but  inventories  it  as  the 
ward's,  and  charges  expenses  and  credits  pro- 
ceeds thereof  to  the  ward,  equity  will  compel 
the  administrator  to  convey  the  land  to  the 
ward  and  account  for  earnings  received  by 
himself.    Fogler  v.  Buck,  66  Me.  205. 

Where  a  Guardian  Mingled  the  Ward's  Money 
with  His  Own  in  the  Purchase  of  a  Farm,  and 
took  title  in  his  own  name,  the  equity  of  the 
infants  will  prevail  over  the  title  of  the  guard- 
ian's trustee,  though  he  has  made  a  judicial 
sale  of  the  property,  if  the  sale  is  not  com- 
pleted, nor  the  price  paid.  Sheetz  v.  Neagley, 
13  Phila.  (Pa.)  506,  35  Leg.  Int.  (Pa.)  340. 

Land  Purchased  by  Father  with  Ward's  Funds. 
—  If  the  guardian  furnishes  the  ward's  father 
with  funds  of  the  ward  to  buy  real  estate,  the 
claim  of  the  ward  to  the  land  is  superior  to 
that  of  the  father's  creditors.  Robinson  v. 
Robinson,  22  Iowa  427. 

Where  the  Guardian's  Wife  Invested  the  Ward's 
Funds  in  Her  Own  Name,  the  ward  is  entitled  to 
the  accruing  profits,  and  his  title  is  superior 
to  that  of  the  guardian's  creditors.  Kepler  v. 
Davis,  80  Pa.  St.  153. 

Ward's  Right  to  Deed  Mado  to  Him.  —  Where 
the  guardian,  being  largely  indebted  to  the 
ward,  executes  a  deed  to  him  of  a  mortgage 


less  than  the  amount  due,  the  ward  can  com- 
pel a  trustee  in  insolvency  to  deliver  the  deed 
to  him,  though  he  did  not  know  of  the  deed. 
Moore  v.  Hazelton,  9  Allen  (Mass.)  102. 

Where  the  Ward  Owned  a  Farm  Which  Was 
Carried  on  by  the  Guardian,  the  stock  and  tools 
will  be  presumed,  prima  facie,  but  not  conclu- 
sively, to  be  the  ward's.  Tenney  v.  Evans,  11 
N.  H.  346. 

Funds  Used  for  Paying  Debt  for  or  Lien  on 
Guardian's  Land.  —  That  a  guardian  has  used 
his  ward's  funds  in  paying  his  own  debt  for 
land  already  owned  by  him,  or  paying  off  a 
lien  on  it,  does  not  give  to  the  wards  a  trust  in 
the  land  or  a  right  to  be  subrogated  to  the 
lien.  French  v.  Sheplor,  83  Ind.  266,  43  Am. 
Rep.  67.  See  supra,  this  section,  Obligations  of 
Guardian —  To  Ward  —  Is  under  Trust  Obliga- 
tions. 

2.  Ward  Cannot  Reclaim  Property  from  Bona 
Fide  Holder  for  Good  Consideration.  —  Wallace  v. 
Jones,  93  Ga.  419.  But  see  Carter  v.  Lipsey, 
70  Ga.  417;  Goldstein  v.  Goldstein,  11  111. 
App.  530;  McFarland  v.  Conlee,  44  111.  455; 
Wyman  v.  Hooper,  2  Gray  (Mass.)  141;  White 
v.  Iselin,  26  Minn.  487;  Gordon  v.  English,  3 
Lea  (Tenn.)  634. 

But  in  Indiana  it  has  been  held  that  a  guard- 
ian may  follow  his  ward's  funds  and  recover 
them  from  one  who  received  them  from  a  for- 
mer guardian  under  a  contract  made  by  him 
individually  and  not  as  guardian.  Fox  v. 
Kerper,  51  Ind.  148. 

A  Minor  Whose  Guardian  Has  Improperly  Paid 
Attorney  Fees  cannot  by  bill  or  ctoss-bill  compel 
repayment  by  the  attorney,  but  his  remedy  is 
against  his  guardian.  Dougherty  v.  Hughes, 
165  111.  384. 

Though  a  Guardian  Sold  His  Ward's  Note  With- 
out Legal  Authority,  and  the  maker  paid  it  with 
knowledge  of  the  facts,  yet  if  the  guardian 
actually  accounted  to  the  ward  for  the  sum 
received,  neither  the  purchaser  nor  the  maker 
is  liable  to  the  ward.  Gum  v.  Swearingen,  69 
Mo.  553. 

A  Sale  by  a  Guardian  Indirectly  to  Himself  is 

voidable  even  against  innocent  parties. 
Hampton  v.  Hampton,  9  Tex.  Civ.  App.  497. 

3.  Collusion  with  Guardian. —  Myrick  v. 
Jacks,  33  Ark.  425,  39  Ark.  293, 

4.  Knowledge  of  Wrong. —  Robinson  v.  Peb- 
worth,  71  Ala.  240;  Porter  v.  Tudor,  9  Conn. 
416;  Alspaugh  v.  Adams,  80  Ga.  345;  Mathis 
v.  Barnes,  I  Ind.  App.  164;  Hcnrv  v.  Penning- 
ton, 11  B.  Mon.  (Ky.)  55;  Lockhart  v.  Philips, 
1  Ired.  Eq.  (36  N.  Car.)  342;  Lancaster  v. 
Allen,  1  Head  (Tenn.)  326;  Turner  v.  Peti- 
Krcw,  6  Humph.  (Tenn.)  438;  Boisscau  v. 
Boisscau,  75  Va.  73,  52  Am.  Rep.  616;  Asbcrry 
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inquiry,1  or  if  the  facts  appear  on  the  face  of  the  papers,2  or  if  the  holders 
gave  no  present  consideration  for  their  title,3  the  ward  can  set  aside  their  title 
and  recover  his  property. 

d.  Defenses  of  Third  Parties  Against  Ward  —  Payment  to  supposed 

Guardian  Is  at  Payer's  Peril.  —  One  who  pays  the  ward's  debt  to  a  supposed  guard- 
ian is  bound  to  know  the  authority  of  the  payee  at  his  peril.  So  where  a 
woman  who  was,  during  her  widowhood,  guardian  durante  viduitate,  subse- 
quently marries,  payment  to  her  after  her  marriage  is  a  nullity  and  no  defense.4 

A  Ward  Cannot  Sue  on  an  Administration  Bond  to  recover  sums  which  were  due  to 
the  guardian  during  the  minority,  and  which  were  barred  by  the  statute  of  lim- 
itations during  such  minority.* 

Debt  Paid  to  Natural  Guardian.  —  Though  the  mother  as  natural  guardian  has 
no  right  to  collect  a  debt,  yet  if  she  does  so,  and  properly  expends  the  amount 
for  the  ward's  benefit,  he  cannot  compel  the  debtor  to  pay  it  again.6 

e.  Ratification  or  Laches  by  Ward.  —  The  acceptance  by  the  ward, 
after  attaining  his  majority,  of  the  resulting  benefits  of  the  guardian's  voidable 
act,  will  be  treated  as  a  ratification  thereof,7  if  made  with  full  knowledge  of 
the  facts. M  Long  acquiescence  and  neglect  to  assert  his  claims  may  also  be 
equivalent  to  a  ratification.9 


v.  Asberry,  33  Gratl.  (Va.)  470.  See  supra, 
this  section,  Obligations  of  Guardian — To 
Ward — Is  under  Trust  Obligations. 

A  ward  whose  guardian  is  insolvent,  and  his 
sureties  irresponsible,  can  follow  his  property, 
by  bill  in  equity,  into  the  hands  of  any  one 
who  obiained  possession  with  notice  of  his  in- 
terest. Hill  v.  Mclntire,  39  N.  H.  410,  75  Am. 
Dec.  229. 

1.  Knowledge  of  Facts  Sufficient  to  Put  Pur- 
chaser on  Inquiry.  —  Evertson  v.  Evertson,  5 
Paige  (N.  Y.)  644;  Field  v.  Schieffelin,  7  Johns. 
Ch.  (N.  Y.)  150,  ri  Am.  Dec.  441. 

Payment  to  the  Guardian  in  His  Own  Notes  for 
Property  of  the  Ward  gives  to  the  buyer  suffi- 
cient notice  of  ihe  ward's  equities.  Porter  v. 
Tudor,  9  Conn.  416;  Bevis  v.  Heflin,  63  Ind. 
129;  Henry  v.  Pennington,  11  B.  Mon.  (Ky.) 
55;  Lancaster  v.  Allen,  1  Head  (Tenn.)  326; 
Turner      Petigrew,  6  Humph.  (Tenn.)  438. 

A  Subsequent  Purchaser  of  Land  Sold  Indirectly 
to  the  Guardian  is  not  charged  with  knowledge 
by  the  fact  that  the  nominal  buyer  conveyed 
to  the  guardian  six  months  after  the  sale. 
While  v.  Iselin,  26  Minn. .487. 

One  Who  Took  a  Deed  from  Guardian  of  Land  on 
a  Pretended  Consideration,  but  really  to  prevent 
it  from  being  attached  and  to  preserve  it  for 
the  wards,  and  who  then  sold  it  and  paid  over 
the  money  to  the  guardian,  is  not  liable  to  the 
ward  for  the  amount,  since  these  facts  do  not 
impute  to  him  knowledge  that  the  guardian 
intended  to  convert  the  money  to  his  own  use. 
Armitage  v.  Snowden,  41  Md.  119. 

2.  Facts  Appearing  on  Face  of  Papers.  —  Thus, 
if  a  guardian  assigns  a  note  which  on  its  face 
shows  the  ward's  interest,  the  court  will  fol- 
low the  proceeds  into  the  assignee's  hands. 
Carpenter  v.  McBride,  3  Fla.  292,  52  Am.  Dec. 
379.  So  of  a  bond,  Lemly  v.  Atwood,  65  N. 
Car.  46;  or  a  mortgage,  Villalonga  v.  Hicks, 
13  S.  Car.  163.  Or  if  a  deed  is  to  the  guardian 
as  such,  or  as  trustee,  a  purchaser  from  him 
on  private  account  is  bound  by  knowledge  of 
the  ward's  interest.  Rankin  v.  Miller,  43 
Iowa  11;  Morrison  v.  Kinstra,  55  Miss.  71; 
Patterson  v.  Booth,  103  Mo.  402. 


3.  Where  No  Present  Consideration  Was  Given. 

—  Thus  the  title  may  be  set  aside  if  the  ad- 
verse party  was  a  mere  creditor,  Robinson  v. 
Ro  inson,  22  Iowa  427;  or  an  assignee  for 
creditors,  Small  v.  Small,  74  N.  Car.  16;  or  a 
judgment  lienor,  unless  he  was  induced  to  give 
credit  by  the  apparent  title  to  ward's  property. 
Sterling  v.  Arnold,  54  Ga.  690;  or  a  grantee 
for  precedent  debts,  Hill  v.  Johnston,  3  Ired. 
Eq.  (38  N.  Car.)  432;  Shelton  v.  Lewis,  27  Ark. 
190. 

4.  Holmes  v.  Field,  12  111.  424. 

5.  Beavers  v.  Brewster,  62  Ga.  574. 
As  to  defenses  arising  from  settlement  with 

the  guardian,  see  supra,  this  title,  Powers  and 
Duties  of  Guardian —  To  Collect  and  Settle  Choses 
in  Action. 

6.  Southwestern  R.  Co.  v.  Chapman,  46  Ga. 

7.  Ratification  by  Ward.  —  Ashley  v.  Martin, 
50  Ala.  537;  Howard  v.  Tucker,  65  Ga.  323; 
Sherry  v.  Sansberry,  3  Ind.  320;  Barnaby  v. 
Barnaby,  1  Pick.  (Mass.)  221;  Caffey  v.  Mc- 
Michael,  64  N.  Car.  507.  See  also  Greagan  v. 
Buchanan,  (Supm.  Ct.  Spec.  T.)  15  Misc.  (N. 
Y.)  580;  Robinson  v.  Pebworth,  71  Ala.  240. 
And  see  supra,  this  title,  Powers  and  Duties 
of  Guardian,  subdiv.  2.  /.  (4)  (h)  Ratification  of 
Sale  by  Ward;  supra,  this  section.  Remedies 
of  Ward,  subdiv.  a.  (3)  (b)  Ward's  Right  of 
Election  in  Case  of  Conversion  or  Misuse  of 
Funds. 

8.  Knowledge  of  Facts  Essential  to  Ratification. 

—  Worrell's  Appeal,  23  Pa.  St.  44;  Wills's  Ap- 
peal, 22  Pa.  St.  325. 

9.  Laches  Equivalent  to  Ratification.  —  Johns- 
ton v.  Furnier,  69  Pa.  St.  449. 

But  Five  Years'  Delay  After  Majority  was 
held  insufficient  in  Gilbert  v.  Guptill,  34  111. 
112. 

Receipt  by  Ward  upon  Settlement  of  Account. — 

If  a  guardian  who  has  made  unauthorized  in- 
vestments in  land  files  his  accounts,  deducting 
the  amount,  and  the  account  is  settled,  the 
balance  paid,  and  a  receipt  given,  the  ward 
waives  his  right  to  reclaim  the  money.  Myer 
v.  Rives,  11  Ala.  760. 
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4.  Liabilities  of  Ward  —  a.  To  GUARDIAN  —  (i)  During  Guardianship.—* 
No  action  can  be  maintained  by  the  guardian  against  the  ward  during  the  con- 
tinuance of  the  guardianship,  either  at  law  or  in  equity,  the  sole  remedy  being 
in  the  probate  court.1 

(2)  After  Termination  of  Guardianship.  —  Nor  will  the  settlement  of  the 
account  and  the  fixing  of  the  balance  due  to  the  guardian  give  to  the  latter  a 
right  of  action  for  recovery  of  the  amount  against  the  ward,  since  he  has  no 
right  to  make  even  proper  expenditures  in  excess  of  his  funds  on  the  general 
credit  of  the  ward.2  But  if  he  furnishes  necessaries  to  the  ward,  who  has  no 
means  of  procuring  them,  the  ward  will  be  liable  to  him  therefor,  on  the  gen- 
eral principles  of  law  relating  to  infants.3 

Sale  by  Guardian  Subsequently  Vacated  by  Ward  —  Guardian's  Eight  to  Eecover  Proceeds.  — 
If  a  guardian  has  settled  with  his  ward,  and  paid  to  him  the  balance,  including 
the  proceeds  of  real  estate,  and  the  ward  afterwards  vacates  the  sale  by  suit, 
the  guardian  can  recover  back  from  him  the  amount  of  such  proceeds.4 

b.  TO  THIRD  PARTIES  —  Not  Liable  on  Contracts  Made  by  Guardian.  —  The  ward 
is  not  liable  to  third  parties  on  contracts  made  by  the  guardian.5 

A  Stranger  Who  Furnishes  Goods  to  the  Ward  Against  the  Command  of  the  Guardian  cannot 
recover  against  the  ward  without  showing  strict  necessity.6 

Eemedies  of  One  Having  Claim  Against  Ward.  —  If  one  has  a  just  legal  or  equitable 
claim  against  the  ward,  besides  the  general  remedies  he  can  procure  an  order 
for  its  payment  from  the  court  in  charge  of  the  estate.7 

A  Judgment  Against  the  Guardian  does  not  bind  the  ward,  and  his  property  can- 
not be  taken  thereon.8 

5.  Contracts  Between  Guardian  and  Ward  —  a.  Duri\(.  W  ard's  Minority. 
—  No  legal  contract  can  be  made  between  the  guardian  and  the  ward  during 
the  ward's  minority.  This  results  both  from  the  ward's  disability  of  infancy 
and  from  the  trust  relation  between  the  parties,  which  is  inconsistent  with  the 
formation  of  contract  relations.9 


1.  Guardian's  Sole  Eemedy  Against  Ward  Is  in 
Probate  Court.  —  Hapgood  v.  Wesson,  7  Pick. 
(Mass.)  47;  McLane  v.  Curran,  133  Mass.  531, 
43  Am.  Rep.  535;  Smith  v.  Philbrick,  2  N.  H. 
395;  Davis  v.  Ford,  7  Ohio  (pt.  ii.)  104;  Carl  v. 
Wonder,  5  Walls  (Pa.)  97. 

The  Statute  of  Limitations  on  a  suit  to  recover 
for  disbursements  does  not  run  until  the  ter- 
mination of  the  guardianship.  Taylor  v.  Kil- 
gore,  33  Ala.  214. 

2.  After  Settlement  Guardian  Cannot  Eecover  in 
Excess  of  Ward's  Funds.  —  Duval  v.  Chaudron, 
.10  Ala.  391;  Preble  v.  Longfellow,  48  Me.  279, 
77  Am.  Dec.  227;  Moore  v.  Cason,  1  How. 
(Miss.)  53. 

A  ward  is  not  liable  for  expenditures  made 
by  the  guardian  in  excess  of  the  estate,  with- 
out an  express  promise  to  pay.  Wyatt  v. 
Woods,  31  Mo.  351;  Frost  v.  Winston,  32  Mo. 
489. 

A  Guardian  Who  Is  Also  Stepfather,  and  who 

has  supported  the  ward  in  his  family,  does  not 
thereby  gain  a  ri^ht  of  action  against  him. 
Giilett  v.  Camp,  27  Mo.  541. 

Guardian's  Eight  to  Commissions.  —  A  guardian 
who  has  expended  properly  the  entire  income 
received  by  him,  and  is  without  funds,  may 
have  an  order  for  the  payment  of  his  commis- 
sions by  his  successor.  Oakley  v.  Oaklev,  3 
Dem.  (N.  Y.)  140. 

3.  Ward's  Liability  for  Necessarios.  —  Mills  v. 
St.  John.  2  Root  (Conn.)  188. 

The  accounting  by  the  guardian  and  settle- 
ment of  the  balance  due  create  a  liability 


which  equity  will  enforce.  Shollenbcrger's 
Appeal,  21  Pa.  St.  337;  Bellamy  v.  Thornton, 
103  Ala.  404. 

4.  Burleigh  v.  Bennett,  9  N.  H.  15,  31  Am. 
Dec.  213. 

5.  See  supra,  this  title.  Powers  and  Duties  of 
Guardian,  subdiv.  2.  k.   To  Make  Contracts. 

6.  Bredin  v.  Dwen,  2  Watts  (Pa.)  95. 

7.  Turner  v.  Flagg,  6  Ind.  App.  563. 

8.  Baird  v.  Steadman,  39  Fla.  40;  Este  v. 
Strong,  2  Ohio  401. 

9.  Ward  Cannot  Contract  with  Guardian  During 
Minority. —  Howard  v.  Tucker,  65  Ga.  323; 
Piatt  v.  Wyche,  41  La.  Ann.  856;  Fridge  v. 
State,  3  Gill  &  J.  (Md.)  103,  20  Am.  Dec.  463; 
Tenney  v.  Evans,  14  N.  H.  343,  40  Am.  Dec. 
194;  Jones  v.  Parker,  67  Tex.  76. 

Though  by' statute  a  female  ward  may  re- 
ceive her  funds  at  the  age  of  sixteen  years, 
she  has  no  power  to  contract,  and  her  release 
of  the  guardian  will  not  be  binding.  Fridge 
V.  State,  3  Gill  &  J.  (Md.)  103,  20  Am.  Dec.  463. 

Where  the  Guardian  Paid  Funds  of  the  Ward  to 
Her  Husband,  while  she  was  still  a  minor,  and 
the  husband  thereupon  made  a  bill  of  sale  to 
the  ward,  stated  to  be  the  residue  of  the 
amount  due  to  her,  her  acceptance  of  the  bill 
of  sale  will  not  conclude  her,  unless  it  is 
shown  to  have  been  made  with  full  knowledge 
of  the  facts  and  understanding  of  her  rights. 
Trader  v.  Lowe,  45  Md.  1. 

Exchange  by  Order  of  Court.  —  An  order  of 
court  properly  made  for  the  exchange  of 
ward's  land  for  tutor's  land  will  be  conclusive 
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/'.  Between  Ward's  Majority  and  Settlement.  —  After  the  ward 
attains  majority,  but  before  the  guardian's  accounts  have  been  settled,  while 
the  disability  of  infancy  has  been  removed,  that  arising  from  the  trust  relation 
is  slightly,  if  at  all,  diminished,  and  contracts  between  the  guardian  and  the 
ward  are  either  conclusively  1  or  presumptively  8  deemed  to  be  void. 

c.  After  Majority  and  Settlement.  —  Even  after  the  trust  is  ter- 
minated by  the  settlement  of  the  accounts  and  delivery  of  the  ward's  funds  to 
him,  transactions  occurring  soon  after  between  the  guardian  and  the  ward  will 
be  scrutinized  with  great  care  by  the  courts;  and  if  the  guardian  derives  a 
benefit,  or  the  ward  a  loss,  by  the  transaction,  it  will  not  be  sustained  without 
affirmative  and  satisfactory  proof  of  the  utmost  fairness  and  good  faith.3 


between  the  tutor  and  the  ward.  Rawlins  v. 
Giddens,  46  La.  Ann.  1136. 

Ratification.  —  A  contract  made  by  a  ward 
with  his  guardian  during  minority  may  be 
ratified  by  the  act  of  the  ward  after  attaining 
majority,  upon  full  knowledge  of  the  facts 
and  free  deliberation.  Howard  v.  Tucker,  65 
Ga.  323;  Tenney  v.  Evans,  14  N.  H.  343,  40 
Am.  Dec.  194.  See  also  Sherry  v.  Sansberry, 
3  Ind.  320.  And  see  supra,  this  section,  Reme- 
dies of  Ward —  Ratification  or  Laches  by  Ward. 

1.  Deeds  of  Gift  or  of  Release  made  by  the 
ward  to  the  guardian  between  his  majority 
and  the  settlement  are  void,  on  grounds  of 
public  policy,  without  actual  fraud.  Waller 
v.  Armistead,  2  Leigh  (Va.)  14,  21  Am.  Dec. 
594.  See  also  the  title  Gifts,  vol.  14,  p. 
1014. 

By  Statute  in  Louisiana,  any  agreement  be 
tween  guardian  and  ward  after  majority,  but 
before  settlement  of  accounts,  is  null  and 
void.  Vanwickle  v.  Matta,  16  La.  Ann.  325; 
White  v.  Gleason,  15  La.  Ann.  479. 

2.  Contracts  After  Majority  but  Before  Settle- 
ment Presumptively  Void.  —  Willey  v.  Tindal,  5 
Del.  Ch.  194;  McParland  v.  Larkin,  155  111.  84. 
As  to  settlement  between  guardian  and  ward 
by  agreement,  see  infra,  this  title,  Accounting 
by  Guardian,  subdiv.  I.  a.  (2)  Suspicion  Attach- 
ing Thereto. 

3.  Contracts  Between  Guardian  and  Ward  After 
Majority  and  Settlement  —  England.  —  Dawson 
v.  Massey,  I  Ball  &  B.  219;  Aylward  v.  Kear- 
ney, 2  Ball  &  B.  463;  Archer  v.  Hudson,  7 
Beav.  551;  Mulhallen  v.  Maram,  3  Dr.  &  War. 
317;  Espey  v.  Lake,  15  Eng.  L.  &  Eq.  579; 
Sanderson's  Case,  cited  in  Wright  v.  Proud,  13 
Ves.  Jr.  138. 

Alabama.  —  Jackson  v.  Harris,  66  Ala.  565. 
Connecticut.  —  Hall  v.  Coae,  5  Day  (Conn.) 
549- 

Illinois. — Gillett  v.  Wiley,  126  111.  310,  9 
Am.  St.  Rep.  587;  Condon  v.  Churchman,  32 
111.  App.  317. 

Indiana.  —  Sherry  v.  Sansberry,  3  Ind.  320; 
Wainwright  v.  Smith,  106  Ind.  239. 

Iowa.  —  Tucke  v.  Buchholz,  43  Iowa  415. 

Kentucky.  —  Richardson  v.  Linney,  7  B. 
Mon.  (Ky.)  571. 

Missouri.  —  Goodrich  v.  Harrison,  130  Mo. 
263. 

New  York.  — Bergen  v.  Udall,  31  Barb.  (N. 
Y.)  9. 

North  Carolina.  —  Williams  v.  Powell,  1 
Ired.  Eq.  (36  N.  Car.)  460. 

Ohio.  —  Berkmeyer  v.  Kellermann,  32  Ohio 
St.  240. 

Great  Inadequacy  in  the  Price  of  Land  bought 
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by  the  guardian  from  the  ward  soon  after  his 
majority  isper  se  evidence  of  fraud.  Eberts  v. 
Eberts,  55  Pa.  St.  no. 

Indorsement  of  Guardian's  Note  by  Ward  Imme- 
diately After  Majority.  —  A  guardian  who  pro- 
cures the  ward,  immediately  after  majority,  to 
indorse  his  individual  note  can  take  no  benefit 
therefrom;  nor  can  the  payee  take  any  benefit 
where  he  knew  of  the  relation  and  urged  the 
procuring  of  the  indorsement.  Gale  v.  Wells, 
12  Barb.  (N.  Y.)  84. 

An  Agreement  by  the  Ward  to  Extend  the 
Guardian's  Time  for  Settlement,  upon  the  guard- 
ian's agreement  to  pav  ten  per  cent,  interest, 
is  void  for  want  of  consideration,  the  usurious 
interest  being  uncollectible,  and  legal  interest 
being  due  without  the  agreement.  Douglass 
v.  State,  44  Ind.  67. 

False  Representations  by  Guardian.  —  Where 
the  guardian  procured  a  conveyance  of  land 
worth  one  thousand  three  hundred  dollars  for 
six  hundred  dollars,  by  falsely  representing 
that  it  was  mortgaged  for  seven  hundred  dol- 
lars, the  transaction  was  set  aside.  Wickiser 
v.  Cook,  85  111.  68. 

Where  the  guardian  told  the  ward  that  he 
would  say  nothing  about  compensation,  nor 
about  the  interest  which  he  had  received,  and 
that  he  supposed  that  he  was  entitled  to  the 
interest,  but  did  not  tell  her  the  amount,  there 
was  both  a  suppressio  veri  and  a  suggestio  falsi. 
Hall  v.  Cone,  5  Day  (Conn.)  549. 

Quasi  Guardians.  —  Chancery  has  jurisdiction 
of  transactions  between  quasi  guardians  and 
wards.  Indorsement  by  a  ward  of  the  note  of 
her  stepfather,  shortly  after  majority,  with  the 
knowledge  of  the  payee,  will  not  be  permitted 
to  bind  the  ward.  Espey  v.  Lake,  15  Eng.  L. 
&  Eq.  579. 

So  of  a  gift  by  a  daughter  to  her  father,  im- 
mediately after  majority,  Bergen  v.  Udall,  31 
Barb.  (N.  Y.)  9;  or  of  a  ward  to  one  who  has 
been  placed  in  control  of  her  bv  the  guardian, 
Mulhallen  v.  Maram,  3  Dr.  &  War.  317. 

Lapse  of  Time. —  In  Mulhallen  v.  Maram,  3 
Dr.  &  War.  317,  a,  lease  was  set  aside  eleven 
years  after  its  execution. 

In  Aylward  v.  Kearney,  2  Ball  &  B.  463, 
thirty  years'  time  did  not  prevent  the  granting 
of  relief,  where  the  ward  was  of  weak  mind, 
and  continued  all  his  life  under  the  guardian's 
influence. 

Where  the  ward  was  a  deaf  mute,  and  gave 
a  deed  to  the  guardian  soon  after  her  majority, 
and  he  continued  to  support  her  until  her 
marriage  four  years  later,  relief  was  granted 
to  her  even  sixteen  years  after  the  marriage. 
Hatch  v.  Hatch,  9  Ves.  Jr.  292. 
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The  Same  Principle  Applies  to  a  Will  1  or  a  Gift  8  made  by  the  ward  in  favor  of  the 
guardian,  during  or  soon  after  the  trust  relation. 

VII.  Accounting  by  Guardian  —  1.  To  Whom  Made  —  a.  To  Ward  — 
(i)  Ward's  Right  to  Settle  Account.  —  On  reaching  majority  the  ward  has  the 
legal  right  himself  to  settle  the  accounts  of  the  guardianship  with  the  guard- 
ian, and  by  his  release  to  discharge  him  from  further  liability.3 

(2)  Suspicion  Attaching  Thereto.  —  But  the  considerations  which  cause  sus- 
picion upon  a  contract  between  guardian  and  ward  made  soon  after  the  ward's 
majority  4  apply  with  at  least  equal  force  to  a  settlement  of  the  guardian's 
account  agreed  upon  between  them;  and  the  courts  will  not  sustain  such  a 


Guardian  Not  Allowed  for  Improvements.  — 

Where  a  guardian,  immediately  after  the 
ward's  majority,  obtained  a  deed  from  the 
ward  which  the  court  set  aside  as  construct- 
ively fraudulent,  the  guardian  will  not  be 
allowed  for  improvements  made  by  him.  Mc- 
Parland  v.  Larkin.  155  111.  84. 

1.  Will.  —  Morris  v.  Stokes,  21  Ga.  552; 
Richmond's  Appeal,  59  Conn.  226,  21  Am.  St. 
Rep.  85;  Breed  v.  Pratt,  18  Pick.  (Mass.)  115; 
Meek  v.  Perry,  36  Miss.  190;  Garvin  v.  Wil- 
liams, 44  Mo.  465,  100  Am.  Dec.  314. 

2.  Gift.  —  Pierce  v.  Waring,  cited  in  Crary  v. 
Mansfield,  I  Ves.  380;  Hylton  v.  Hylton,  2  Ves. 
547;  Hatch  v.  Hatch,  9  Ves.  Jr.  297. 

3.  Ward's  Right  on  Reaching  Majority  to  Settle 
Account  —  Alabama.  —  Satterfield  v.  John,  53 
Ala.  127. 

Connecticut.  —  Davenport  v.  Olmstead,  43 
Conn.  75. 

Georgia.  —  Steadham  v.  Sims,  68  Ga.  741. 

Kansas.  —  Davis  v.  Hagler,  40  Kan.  187. 

Louisiana. — Haydelz/.  Roussel,  I  La.  Ann.  38. 

Maine.  —  Ela  v.  Ela,  84  Me.  423. 

Maryland.  —  McClellan  v.  Kennedy,  8  Md. 
230,  3  Md.  Ch.  234. 

Massachusetts.  —  Boynton  v.  Dyer,  18  Pick. 
(Mass.)  1. 

Mississippi.  —  Bickerstaff  v.  Marlin,  60  Miss. 
509,  45  Am.  Rep.  418;  Gilleylen  v.  McKinney, 
74  Miss.  764. 

New  Hampshire.  —  Kittredge  v.  Betton,  14 
N.  H.  401. 

New  York.  —  Douglass  v.  Ferris,  138  N.  Y. 
192,  34  Am.  St.  Rep.  435;  Kirby  v.  Taylor,  6 
Johns.  Ch.  (N.  Y.)  242;  Downing  v.  Smith,  4 
Redf  (N.  Y.)  310. 

North  Carolina.  —  State  v.  Cordon,  8  Ired. 
L.  (30  N.  Car.)  179;  Whedbee  v.  Whedbee,  5 
Jones  Eq.  (58  N.  Car.)  392. 

Pennsylvania.  —  Strykcr's  Estate,  17  Phila. 
(Pa.)  507,  42  Leg.  Int.  (Pa.)  454;  Lukens's  Ap- 
peal. 7  W.  &  S.  (Pa.)  48;  Hawkins's  Appeal, 
32  Pa.  St.  263. 

South  Carolina.  —  Dunsford  v.  Brown,  19  S. 
Car.  566.  Sec  also  Lewis  v.  Browning,  111 
Pa.  St.  493. 

In  Louisiana  a  ward  cannot  attack  the  final 
settlement  of  his  tutor,  for  the  amount  of 
which  he  has  given  a  receipt,  without  first 
bringing  an  action  to  annul  his  receipt.  Kel- 
lar  v.  O'Neal,  13  La.  Ann.  472. 

Payment  of  Ward  Made  in  Good  Faith  at  His 
Majority,  in  county  bonds  which  were  then 
good,  will  be  sustained  though  the  bonds 
afterwards  became  worthless.  Hardin  v. 
Taylor.  78  Ky.  593. 

Notwithstanding  a  Statute  making  void  agree- 
ments between  guardian  and  ward  between 


majority  and  settlement,  the  ward  cannot  re- 
pudiate payments  made  and  accepted  on  the 
tutor's  account.  Chapman  v.  Chapman,  13 
La.  Ann.  228;  Frost  v.  McLeod,  19  La.  Ann.  80. 

Settlement  Cannot  Be  Attacked  by  Creditors  Be- 
cause Accounts  Were  Not  Kept.  —  Notes  given 
by  a  guardian  to  his  ward  in  settlement  of  his 
guardianship,  and  not  proved  to  be  exorbitant, 
cannot  be  attacked  as  fraudulent  by  other 
creditors  because  no  accounts  had  been  kept. 
Hanford  v.  Prouty,  133  111.  339. 

Settlement  After  Ward's  Marriage. —  In  Indi- 
ana, after  the  marriage  of  a  female  ward,  the 
guardian  is  authorized  by  statute  to  account  to 
ihe  husband,  with  the  ward's  assent,  Haines 
v.  State,  60  Ind.  41;  or  to  the  wife  with  her 
husband's  assent,  Swihart  v.  Shaffer,  87  Ind. 
208. 

At  common  law,  upon  such  marriage,  the 
funds  of  the  ward  vested  absolutely  in  the 
husband,  and  payment  to  him  was  a  discharge. 
Beazley  v.  Harris,  1  Bush  (Ky.)  533. 

If  a  Married  Woman  and  Her  Husband  Join  in 
a  Receipt  to  the  Guardian,  it  is  binding  upon 
the  wife,  in  the  absence  of  mistake  or  fraud, 
though  the  payment  was  made  in  land  and 
Confederate  money.  Vaughan  v.  Bibb,  46 
Ala.  153.  She  is  emancipated  by  marriage,  so 
as  to  permit  her  to  receive  her  funds.  If  she 
desires  to  make  a  gift,  and  the  guardian, 
without  collusion,  pays  over  the  sum  on  her 
order,  taking  her  receipt,  it  is  a  good  defense 
to  him.  Bickerstaff  v.  Marlin,  60  Miss.  509, 
45  Am.  Rep.  418. 

Where  Ward  Fraudulently  Claims  to  Be  of  Age. 

—  Where  a  ward  falsely  declared  himself  to  be 
of  age,  and  procured  a  settlement  thereby, 
taking  certain  real  estate  at  a  valuation,  and 
the  guardian  took  no  advantage  of  him,  and 
relinquished  securities  relying  on  the  settle- 
ment, the  infant  will  not  be  permitted  by 
equity  to  attack  it.  Hayes  v.  Parker,  41  N.  J. 
Eq.  630.  See  also  Maulfair's  Appeal,  110  Pa. 
St.  402. 

Mistake  in  Settlement.  —  A  sealed  receipt  by 
the  ward  to  the  guardian  will  not  avail  against 
a  mistake  admitted  to  have  been  made  in  it. 
Felton  v.  Long,  8  Ired.  Eq.  (43  N.  Car.)  224. 

Settlement  Either  Valid  or  Wholly  Null. —  If 
the  settlement  is  honest,  it  discharges  both 
guardian  and  sureties.  But  if  it  is  tainted 
with  fraud,  and  is  afterwards  set  aside,  it  is 
wholly  void,  and  cannot  be  treated  as  an  ex- 
tension of  time  to  the  guardian,  so  as  to  dis- 
charge the  sureties.  Douglass  v.  Ferris,  138 
N.  Y.  192,  34  Am.  St.  Rep.  435. 

4.  See  supra,  this  title,  Rights  and  Puties 
Arising  from  Relation  of  Guardian  and  Ward 

—  Contracts  Rctwccn  Guardian  and  Ward. 
87  Volume  XV. 


Accounting  by  Guardian.         GUARDIAN  AND  WARD. 


To  Whom  Made. 


settlement  as  a  bar  to  the  ward's  rights  unless  it  is  clearly  shown  that  the 
settlement  was  a  fair  one,  and  that  the  ward  acted  in  entire  freedom  from  the 
guardian's  influence  and  upon  full  knowledge  as  to  the  facts  and  his  rights 
thereupon. 1 

(3)  Confirmation  by  Long  Acquiescence.  —  Long  acquiescence  by  the  ward 
in  the  settlement,  after  he  has  become  wholly  free  from  the  guardian's  influ- 
ence, will  be  treated  as  a  confirmation  of  the  settlement,  and  will  cast  upon 
the  ward  who  attacks  it  the  burden  of  showing  fraud  or  error.2 


1.  What  Essential  to  Valid  Settlement  Between 
Guardian  and  Ward  —  Alabama. — Andrews  v. 
Jones,  10  Ala.  400;  Malone  v.  Kelley,  54  Ala. 
532;  Ferguson  v.  Lowery,  54  Ala.  510,  25  Am. 
Rep.  718. 

Georgia.  —  Briers  v.  Hackney,  6  Ga.  419. 

Illinois.  —  Bruce  v.  Doolittle,  81  111.  103; 
Carter  v.  Tice,  120  111.  277;  Gillett  v.  Wiley, 
126  111.  310,  9  Am.  St.  Rep.  587;  People  v. 
Borders,  31  111.  App.  426. 

Indiana.  —  Beedle  v.  State,  62  Ind.  26. 

Kentucky.  —  Brewer  v.  Vanarsdale,  6  Dana 
(Ky.)  204;  Clay  v.  Clay,  3  Met.  (Ky.)  548; 
Chapline  v.  Moore,  7  T.  B.  Mon.  (Ky.)  150; 
Wright  v.  Arnold,  14  B.  Mon.  (Ky.)  513; 
Fielder  v.  Harbison,  93  Ky.  482. 

Maryland.  —  McClellan  v.  Kennedy,  8  Md. 
230;  McConkey  v.  Cockey,  69  Md.  286;  Spald- 
ing v.  Brent,  3  Md.  Ch.  411. 

Massachusetts.  —  Wade  v.  Lobdell,  4  Cush. 
(Mass.)  510. 

Mississippi.  —  Sullivan  v.  Blackwell,  28 
Miss.  737;  Gregory  v.  Orr,  61  Miss.  307; 
Fowlks  v.  Lombard,  (Miss.  1892)  11  So.  Rep. 
724- 

New  Hampshire.  —  Stark  v.  Gamble,  43  N. 
H.  465. 

New  Jersey.  —  Runkle  v.  Gale,  7  N.  J.  Eq. 
101. 

New  York.  —  Fish  v.  Miller,  Hoffm.  (N. 
Y.)  267;  Douglass  v.  Low,  36  Hun  (N.  Y.)  497, 
affirmed  107  N.  Y.  628. 

North  Carolina.  —  Graham  v.  Davidson,  2 
Dev.  &  B.  Eq.  (22  N.  Car.)  155;  Boyett  v. 
Hurst,  1  Jones  Eq.  (54  N.  Car.)  166;  Harris 
v.  Carstarphen,  69  N.  Car.  416. 

Ohio.  —  Lindsay  v.  Lindsay,  28  Ohio  St 
157;  Berkmeyer  v.  Kellerman,  32  Ohio  St.  240. 

Pennsylvania.  —  Say  v.  Barnes,  4  S.  &  R. 
(Pa.)  112,  8  Am.  Dec.  679;  Hickman's  Appeal, 
7  Pa.  St.  464;  Stanley's  Appeal,  8  Pa.  St.  431, 
49  Am.  Dec.  530;  Hawkins's  Appeal,  32  Pa. 
St.  263;  Mulholland's  Estate,  154  Pa.  St.  491. 

South  Carolina. — Johnson  v.  Johnson,  2 
Hill  Eq.  (S.  Car.)  277;  Womack  v.  Austin,  1  S. 
Car.  421. 

Virginia.  —  Waller  v.  Armistead,  2  Leigh 
(Va.)  14,  21  Am.  Dec.  594.' 

Receipt  May  Be  Impeached.  —  A  receipt  by  a 
ward  to  a  guardian  is  no  more  conclusive  than 
any  other  receipt,  and  may  be  impeached. 
Powell  v.  Powell,  52  Mich.  432. 

A  receipt  in  full  given  by  a  ward  to  a  guard- 
ian will  not  bar  a  suit  to  establish  a  trust  in 
land  bought  by  the  guardian  in  his  own  name, 
but  with  the  ward's  funds.  Groover  v.  King, 
46  Ga.  101;  Alexander  v.  Alexander,  46  Ga. 
283. 

Receipt  Without  Accounting  or  Upon  Erroneous 
Account. — A  receipt  will  not  be  binding  if  it 
was  given  without  any  accounting.  Briers  v. 
Hackney,  6  Ga.  419;  Graham  v.  Davidson,  2 


Dev.  &  B.  Eq.  (22  N.  Car.)  155;  Hickman's 
Appeal,  7  Pa.  St.  464;  Johnson  v.  Johnson,  2 
Hill  Eq.  (S.  Car.)  277.  Nor  if  the  account  was 
erroneous.  Bruce  v.  Doolittle,  81  111.-  103; 
Lindsay  v.  Lindsay,  28  Ohio  St.  157. 

The  Acts  of  a  Ward  Who  Has  Long  Acted  for 
Himself,  has  not  been  under  the  immediate 
control  of  his  guardian,  and  is  well  acquainted 
with  the  estate,  are  to  be  taken  much  more 
strongly  against  him  than  where  none  of  those 
facts  exist.  Caplinger  v.  Stokes,  Meigs 
(Tenn.)  175. 

Where  Ward  Unites  in  a  Family  Agreement.  — 
Where  a  ward,  on  coming  of  age,  united  with 
his  mother,  sisters,  and  brothers  in  a  family 
agreement  by  which  a  farm  was  released  to 
his  former  guardian,  the  usual  presumptions 
against  such  a  release  do  not  apply.  Cowan's 
Appeal,  74  Pa.  St.  329. 

A  Settlement  Made  with  a  Ward  Who  Is  Intel- 
ligent, Three  Years  After  Majority,  will  not  be 
presumed  to  be  unfair.  The  burden  of  proof 
is  on  the  ward  to  falsify  it.  Kittredge  v.  Bet- 
ton,  14  N.  H.  401. 

Release  Made  with  Full  Knowledge  of  Facts.  — 
Where  the  ward  was  fully  informed  before  his 
majority  as  to  all  the  facts  affecting  his  estate, 
and  executed  a  release,  and  fourteen  months 
later,  when  he  had  just  come  of  age,  he  ex- 
ecuted a  second  release,  the  information 
already  received  validated  the  later  release. 
Forbes  v.  Forbes,  5  Gill  (Md.)  29. 

Expenditures  Made  in  Good  Faith,  at  the  Re- 
quest of  the  Ward's  Sister  and  Physician,  who 
deemed  them  necessary  for  his  health,  and  ap- 
proved by  the  ward  with  full  knowledge  at 
maturity,  will  be  sustained.  Fielder  v.  Har- 
bison, 93  Ky.  482. 

2.  Long  Acquiescence  Treated  as  Confirmation 
of  Settlement.  —  Whedbee  v.  Whedbee,  5  Jones 
Eq.  (58  N.  Car.)  392;  Smith  v.  Davis,  49  Md. 
471. 

Length  of  Delay  Essential  to  Ratification.  —  The 

rule  of  ratification  of  the  account  by  delay  to 
question  it  has  been  applied  when  the  period 
of  delay  was  four  years,  in  Steadham  v.  Sims, 
68  Ga.  741;  Aaron  v.  Mendel,  78  Ky.  427,  39 
Am.  Rep.  248;  Lukens's  Appeal,  7  W.  &  S. 
(Pa.)  48;  Exp.  Cress,  2  Whart.  (Pa.)  494.  In 
the  last-cited  case  the  ward  has  been  assisted 
in  the  original  accounting  by  two  competent 
friends. 

Where  it  was  five  years,  in  Alexander's 
Estate,  156  Pa.  St.  368,  reversing  10  Lane.  L. 
Rev.  (Pa.)  153. 

Where  it  was  six  years,  in  Stryker's  Estate, 
17  Phila.  (Pa.)  507,  42  Leg.  Int.  (Pa.)  454; 
Kelly  v.  McQuinn,  42  W.  Va.  774. 

Seven  years  (the  ward  having  been  twenty- 
five  years  old,  and  an  educated  and  experi- 
enced business  man,  at  the  time  of  the  ac- 
count), in  Ela  v.  Ela,  84  Me.  423. 
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b.  To  Succeeding  Guardian.  —  Upon  a  change  of  guardians,  the  newly 
appointed  guardian  has  the  power  and  owes  the  duty  of  procuring  an  account 
from  his  predecessor  and  collecting  the  amount  thereof.1  The  account  should 
ordinarily  be  sought  in  the  probate  court  and  adjusted  there;  but  the  succeed- 
ing guardian  has  the  legal  power  himself  to  adjust  the  account. a 

c.  To  COURT  —  (i)  What  Court  Has  Jurisdiction.  —  The  courts  of  equity 
and  the  probate  courts  have  each  inherent  jurisdiction  of  the  matter  of  guard- 
ian's accounts,  and  in  the  absence  of  statute  or  settled  local  practice  the  ward 
may  proceed  in  either.3  But  the  modern  practice,  sometimes  made  impera- 
tive by  statute,4  is  to  adjust  such  accounts  in  the  probate  court,  unless  other 


Eight  years,  in  Beck's  Estate,  17  Phila.  (Pa.) 
471,  42  Leg.  Int.  (Pa.)  192. 

Ten  years,  in  Springer's  Estate,  4  Pa.  Dist. 
232,  16  Pa.  Co.  Ct.  326  (though  items  not  for 
the  ward's  support,  but  for  other  family  pur- 
poses, were  allowed  in  the  account);  Southall 
v.  Clark,  3  Stew.  &  P.  (Ala.)  338;  Jackson  v. 
Harris,  66  Ala.  565 . 

Thirteen  and  seventeen  years,  in  Chorpen- 
ning's  Appeal,  32  Pa.  St.  315,  72  Am.  Dec. 
789. 

Nineteen  years,  in  Gress's  Appeal,  14  Pa.  St. 
463;  Roth's  Estate,  150  Pa.  St.  261  (both  par- 
ties to  the  disputed  item  being  dead  and  the 
facts  in  doubt,  and  the  original  account  hav- 
ing been  made  from  books  and  papers  in  the 
presence  of  a  reputable  justice  of  the  peace); 
Maulfair's  Appeal,  110  Pa.  St.  402  (the  original 
account  having  been  made  when  the  ward  was 
not  of  age.  but  fraudulently  pretended  to  be). 

Nearly  twenty-five  years,  in  Railsback  v. 
Williamson,  88  111.  494. 

When  Delay  la  No  Ratification.  —  A  ward 
whose  father  and  guardian  obtains  from  her  a 
release  by  fraud,  without  paying  anything  to 
her,  will  not  be  barred  by  a  delay  of  nine  years 
after  majority  and  four  years  after  discovery 
of  the  facts,  if  the  legal  limitation  has  not 
elapsed.  Carter  v.  Tice,  120  111.  277.  See 
also  Voltz  v.  Voltz,  75  Ala.  555. 

Two  years'  delay  is  no  bar,  if  the  ward  dur- 
ing that  time  was  still  being  misinformed  by 
the  guardian  as  to  the  value  of  the  stock  he 
received.    McConkey  v.  Cockey,  69  Md.  286. 

A  guardian  obtained  a  release  from  three 
wards  without  making  an  account  or  turning 
over  the  funds.  Their  delay  until  the  ages  of 
twenty-three,  twenty-six,  and  twenty-eight 
years  respectively  before  demanding  an  ac- 
count was  held  not  to  bar  them.  Alexander's 
Estate,  8  Lane  L.  Rev.  (Pa.)  52. 

A  ward  released  the  guardian  without  any 
explanation  or  knowledge  of  the  contents  of 
his  account.  She  married  on  the  same  day, 
and  lived  with  her  husband  until  his  death, 
more  than  twenty  years.  It  was  held  that  this 
period  did  not  bar  her  right  to  impeach  the 
release.  Waller  v.  Armistead,  2  Leigh  (Va.) 
11,  21  Am.  Dec.  594. 

See  also  supra,  this  title.  Rights  and  Duties 
Arising  from  Relation  of  Guardian  and  Want, 
subdiv.  3.  e.  Ratification  or  Laches  by  Ward, 
and  the  cross-references  there  given. 

1.  Guardian  Can  Sue  Hia  Precedeaaor  Without 
Previoua  Demand.  —  A  guardian  can  sue  his 
predecessor,  or  his  sureties,  for  the  funds  of 
the  ward,  without  a  previous  demand.  Voris 
v.  State,  47  Ind.  345. 

Whore  the  Preccdcssor  Is  Dead,  the  prcdcccs- 
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sor's  administrator  may  be  sued.  Iglehart  v. 
State,  2  Gill  &  J.  (Md.)  235. 

The  successor  of  a  deceased  guardian  who 
had  converted  the  funds  can  sue  on  the  bond 
or  sue  his  estate.  Harshman  v.  McBride,  2 
Ind.  App.  382. 

Guardian's  Fault  Will  Not  Prevent  Recovery 
from  Predecessor.  —  A  guardian,  before  her 
marriage,  loaned  the  funds  to  her  future  hus- 
band and  otherwise  wasted  them.  After  the 
marriage  the  husband  was  appointed  guardian 
and  agreed  to  pay  the  entire  amount  due  to  the 
wards,  but  died,  and  the  wife  was  again  ap- 
pointed. It  was  held  that  her  right  to  recover 
the  wards'  entire  funds  from  her  husband's 
estate  was  not  affected  by  her  own  fault  as 
guardian.    West  v.  West,  75  Mo.  204. 

After  Ward's  Majority  Settlement  Must  Be  with 
Him.  —  Where  the  guardian  was  removed  and 
a  successor  appointed,  but  the  former  guard- 
ian did  not  turn  over  the  funds,  and  nine  years 
later  the  ward  comes  of  age,  the  one  then 
authorized  to  settle  with  and  release  him  is  the 
ward.    McClellan  v.  Kennedy,  8  Md.  230. 

2.  How  Account  Should  Be  Adjusted.  —  Porche 
v.  Ledoux,  12  La.  Ann.  350. 

The  Account  Settled  by  a  Guardian  on  Removal 
la  Only  Tentative,  and  his  successor,  on  ap- 
pointment, has  a  right  to  a  new  accounting. 
Matter  of  Wright,  2  Connoly  (N.  Y.)  108. 

Settlement  with  Ward  Represented  by  Guardian 
ad  Litem.  —  A  settlement  made  with  an  infant 
ward  who  is  represented  by  a  guardian  ad 
litem  is  as  binding  as  if  made  with  an  adult. 
Stabler  v.  Cook,  57  Ala.  22. 

3.  Inherent  Jurisdiction  in  Equity  and  Probate 
Courts.  —  llailey  v.  Boyd,  C4  Ala.  399;  Booth 
v.  Starr,  5  Day  (Conn.)  427;  Stannard  v.  Whit- 
tlesey, 9  Conn.  559;  Davenport  v.  Olmstead, 
43  Conn.  67;  Linton  v.  Walker,  8  Fla.  144; 
Pfeiffer  v.  Knapp,  17  Fla.  144;  Armstrong  v. 
Miller,  6  Ohio  118;  Field  v.  Torrey,  7  Vt. 
372. 

Jurisdiction  of  Probate  Courta  After  Ward's 
Majority.  —  The  Probate  Courts  have  power  to 
require  and  take  an  account  as  well  after  as 
before  the  majority  of  the  ward.  Jacobs  v. 
Fouse,  23  Minn.  51;  Wills's  Appeal,  9  Pa.  St. 
103.  Contra,  Matter  of  Ilopson,  1  Edw.  (N. 
Y.)  8. 

See  supra,  this  title,  Rights  and  Duties  Aris- 
ing from  Relation  of  Guardian  and  Ward, 
subdiv.  3.  a.  Ward's  Right  of  Action  Against 
Guardian  ;  also  Modern  Forms  of  Guardianship, 
Their  Nature  and  Origin  —  Guardianship  by 
Judicial  or  Legislative  Appointment — General 
Power  —  Of  Chancery. 

4.  Graff  v.  Mcsmcr,  52  Cal.  636;  Allen  v. 
Tiffany,  53  Cal.  [6. 
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elements  than  those  of  ordinary  account  are  to  be  adjusted,1  or  the  parties 
have  removed  from  the  jurisdiction  of  the  proper  probate  court.2  The  par- 
ticular court  of  probate  by  which  the  account  must  be  settled  is  the  one  by 
which  the  guardian  was  appointed.  A  settlement  in  any  other  probate  court 
is  a  nullity.3 

(2)  Obligation  to  Account.  —  It  is  the  duty  of  every  guardian,  upon  the 
termination  of  his  trust,  to  render  an  account  of  the  entire  trust  to  the  court 
by  which  he  was  appointed.4  The  annual  or  other  accounts  filed  during  the 
pendency  of  the  guardianship  do  not  obviate  this  requirement,  even  partially, 
since  all  matters  included  in  them  are  subject  to  re-examination  on  final 
account.5 

(3)  Who  May  Ask  for  Accoiinting.  —  The  application  for  an  account  may 


1.  When  Equity  Will   Take   Jurisdiction.  — 

Courts  of  equity  have  jurisdiction  over  guard- 
ians, and  may  compel  them  to  account;  but 
they  should  not  exercise  this  jurisdiction  ex- 
cept in  extraordinary  cases,  or  where  there  are 
special  reasons  for  withdrawing  the  account 
from  probate. 

But  where  the  guardian  had  wasted  the 
estate,  and  used  it  for  his  own  benefit,  causing 
depreciation,  the  matter  is  not  clearly  one  of 
probate  account,  and  equity  will  take  jurisdic- 
tion and  charge  the  guardian  with  the  loss. 
Willis  v.  Fox,  25  Wis.  646.  See  Lataillade  v. 
Orefia,  91  Cal.  565,  25  Am.  St.  Rep.  219. 

2.  Pickering  v.  De  Rochemont,  45  N.  H.  67; 
Davis  v.  Davis,  (N.  J.  1898)  41  Atl.  Rep.  353; 
Pedan  v.  Robb,  8  Ohio  227;  Moore  v.  Hood, 
9  Rich.  Eq.  (S.  Car.)  322,  70  Am.  Dec.  210; 
Stallings  v.  Barrett,  26  S.  Car.  474. 

Equity  has  jurisdiction  to  call  a  guardian  to 
account  though  he  lives  out  of  the  state  and 
has  r.o  property  within  it.  Pratt  v.  Wright,  13 
Gratt.  (Va.)  175,  67  Am.  Dec.  767. 

3.  Robb  v.  Perry,  35  Fed.  Rep.  102. 

A  Guardian  Appointed  in  a  County  Where  He 
Does  Not  Reside  becomes  an  officer  of  that  court, 
and  may  be  summoned  to  account  in  it, 
though  otherwise  he  could  not  be  summoned 
out  of  his  county.    Usry  v.  Usry,  82  Ga.  198. 

The  Court  Will  Not  Take  Jurisdiction  of  a 
Foreign  Guardian's  Account.  —  Bell  v.  Suddeth, 
2  Smed.  &  M.  (Miss.)  533.  Even  by  consent  of 
both  guardian  and  ward.  Anderson  v.  Story, 
53  Neb.  259. 

But  a  Contrary  Rule  Prevails  in  Louisiana.  — 
Leverich  v.  Adams,  15  La.  Ann.  310. 

Duty  to  Account  in  Country  of  Appointment.  — 
Where  a  guardian  appointed  in  one  country 
receives  money  in  another,  he  must  account  in 
the  country  of  his  appointment  for  the  amount, 
unless  he  shows  affirmatively  that  he  ac- 
counted in  the  othercountry.  Secchi's  Estate, 
Myr.  Prob.  (Cal.)  225. 

Account  of  Funds  from  Sale  of  Land  in  Another 
State.  —  The  appointing  court  will  take  juris- 
diction of  the  guardian's  account  of  funds  held 
within  its  jurisdiction  though  they  were  the 
proceeds  of  sale  of  land  in  another  state.  U. 
S.  v.  Bender,  5  Cranch  (C.  C.)  620;  U.  S.  v. 
Nicholls,  4  Cranch  (C.  C.)  191,  290. 

A  Guardian  Appointed  in  Two  States  is  not 
bound  to  account  in  one  for  money  received 
in  the  other.  Smoot  v.  Bell,  3  Cranch  (C  C.) 
343- 

Removal  from  State.  —  A  guardian  was  not  dis- 
charged from  liability  10  account  in  the  courts 
of  New  York,  by  which  he  was  appointed,  by 
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the  outbreak  of  the  rebellion,  and  bv  the  resi- 
dence of  himself  and  the  ward  in  a  Confederate 
state.  Micou  v.  Lamar,  17  Blatchf.  (U.  S.)  378, 
112  U.  S.  452. 

A  guardian  appointed  by  will  in  another 
state,  who  has  removed  to  Pennsylvania  with 
the  ward  and  the  funds,  may  be  cited  to  file  his 
account  in  Pennsylvania;  but  an  exemplifica- 
tion of  the  will  should  be  filed  and  letters 
issued  in  Pennsylvania.  Mayer's  Estate,  14 
Phila.  Pa.)  299,  38  Leg.  Int.  (Pa.)  224. 

4.  Obligation  of  Guardian  to  Account.  —  Gail- 
lard  v.  Foster,  15  La.  Ann.  121;  In  re  Camp, 
126  N.  Y.  377;  Baskin's  Appeal,  34  Pa.  St.  272; 
Lewis  v.  Browning,  ill  Pa.  St.  493;  Marr's 
Appeal,  78  Pa.  St.  66;  Bumpas  v.  Dotson,  7 
Humph.  (Tenn.)  310,  46  Am.  Dec.  81. 

Order  to  Pay  Funds  to  Administrator  Without 
Accounting  Erroneous.  —  An  order  which  orders 
a  guardian  to  pay  over  the  balance  of  funds  in 
his  hands  to  the  ward's  administrator,  without 
ordering  an  accounting,  is  erroneous.  Egner 
v.  McGuire,  7  Ark.  107. 

The  Failure  of  a  Guardian  to  Make  Annual  Ac- 
counts constitutes  either  negligence  or  fraud. 
Hutcheson  v.  Mudd,  6  J.  J.  Marsh.  (Ky.) 
580. 

One  Appointed  in  Probate  to  Sell  a  Minor's  Real 
Estate  is  bound  to  account  under  oath  in  the 
Probate  Court,  though  the  ward  has  given  to 
him  a  power  of  attorney  to  discharge  the  mort- 
gages for  the  purchase  money.  Pope  v.  Jack- 
son, 11  Pick.  (Mass.)  113. 

Where  the  Guardian  Has  Left  the  State,  and 
Has  Appointed  an  Agent  to  manage  the  ward's 
estate,  the  Orphans'  Court  has  power  to  call 
on  the  agent  to  make  an  account.  Matter  of 
Getts,  2  Ashm.  (Pa.)  441. 

Though  the  Guardian  Received  No  Funds,  he 
may  file  an  account  for  the  purpose  of  having 
the  balance  due  to  him  determined.  Portuon- 
do's  Estate,  14  Phila.  (Pa.)  271,  38  Leg.  Int. 
(Pa.)  139. 

If  the  Guardian  Is  Tenant  by  the  Curtesy  of  the 

funds  which  the  ward  owns  in  fee,  he  may  be 
required  at  the  ward's  majority  to  account,  to 
determine  the  amount  in  his  hands,  but  can- 
not be  ordered  to  pav  it  over.  In  re  Camp. 
126  N.  Y.  377- 

Where  the  Ward's  Funds  Are  Charged  with  a 
Trust  for  Another,  the  guardian  must  first  ac- 
count with  the  cestuis  que  trustent,  in  the  proper 
tribunal,  and  then  account  in  the  probate  for 
the  balance  belonging  to  the  ward.  Baskin's 
Appeal,  34  Pa.  St.  272. 

5.  See  infra,  this  section,  Effect  of  Account  as 
Res  Judicata. 
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be  made  by  the  ward  or  any  person  properly  acting  in  his  interest,  or  by  any 
other  person  interested  in  the  determination  of  the  amount  due.1 

(4)  Defenses  to  Demand  for  Account  —  (a)  Statute  of  Limitations.  —  The  statute 
of  limitations  does  not  run  against  a  demand  for  an  accounting  as  long  as  the 
trust  is  subsisting  —  that  is,  until  the  guardianship  ceases,  the  account  is 
settled,  and  the  property  is  surrendered,  or  until  the  existence  of  the  trust  is 
denied  or  repudiated  by  the  guardian.* 

(b)  other  Defenses.  —  No  laches  on  the  part  of  the  ward,  nor  any  agreement 
or  act  of  his  or  of  any  other  person,  will  act  as  a  bar  to  a  demand  for  an 
accounting,  unless  it  is  of  such  a  nature  as  to  show  that  the  ward  has  received 
full  justice,  and  that  injustice  will  be  done  to  the  guardian  by  requiring  an 
account  from  him.3 

2.  Principles  on  Which  Accounting  Is  Had  —  a.  Charges  Against  Guard- 
ian—  (1)  All  Property  Received.  — The  guardian's  account  should  begin,  as  a 
matter  of  course,  by  charging  him  with  all  funds  received  by  him  as  guardian. 
No  irregularity  as  to  the  source  or  manner  of  receipt  will  excuse  him  from 
accounting  for  sums  actually  received  as  the  ward's.4 


1.  Who  May  Apply  for  Account.  —  Gaillard  v. 
Foster,  15  La.  Ann.  121 ;  Swan  v.  Dent,  2  Md. 
Ch.  xxx. 

The  Right  to  an  Annual  Account  Cannot  Be 
Denied  to  the  Ward;  and  appeal  will  lie  from  a 
refusal  to  order  it.  Moore  v.  Askew,  85  N. 
Car.  199. 

A  Creditor  of  the  Ward  may  cite  the  guardian 
to  account.    Carr's  Estate,  4  Pa.  Co.  Ct.  128. 

Where  One  Was  Appointed  by  a  Single  Order 
Guardian  for  Three  Infants,  and  two  have  died, 
leaving  the  other  their  heir,  the  curator  of  the 
third  appointed  in  another  state  may  demand 
an  accounting  for  the  entire  fund.  McCleary 
v.  Menke,  log  111.  294. 

2.  From  When  Statute  of  Limitations  Will  Run. 
—  Kimball  v.  Ives,  17  Vt.  430;  Tavlor  o.  Hill, 
86  Wis.  99. 

New  York  Rule.  —  The  statute  runs  from  the 
majority  of  the  ward,  and  he  cannot  demand 
an  account  after  ten  years.  Matter  of  Van 
Derzee,  73  Hun  (N.  Y.)  532.  Nor  after  eleven 
years  from  the  majority  of  one  and  eight  from 
that  of  the  other.  Bertine  v.  Varian,  I  Edw. 
(N.  Y.)  343- 

But  where  the  guardian  never  filed  an  in- 
ventory nor  an  account,  and  never  informed 
the  heirs  of  the  existence  of  the  funds,  they 
will  not  be  barred  from  demanding  an  account 
by  the  lapse  of  ten  and  six  years  after  they 
came  of  age.  Matter  of  Camp,  50  Hun  (N.  Y.) 
388,  10  N.  Y.  Supp.  141. 

3.  An  Agreement  by  a  Husband,  in  the  Marriage 
Contract,  that  he  would  release  the  guardian 
from  all  liability  to  account  is  void.  Hamilton 
v.  Mohun,  1  P.  Wms.  118. 

A  Receipt  to  a  Guardian  Appointed  in  One  State 
by  a  Guardian  in  Another  for  the  funds  turned 
over  to  him  is  no  bar  to  a  demand  for  an  ac- 
counting for  sums  lost  by  his  mismanagement. 
Lamar  v.  Micou,  112  U.  S.  452. 

A  Settlement  Agreed  to  by  the  Ward,  after 
Marriago,  but  During  Minority,  is  no  bar  to  an 
order  to  account.    Wing  7/.  Kowc,  69  Me.  282. 

Mere  Lap90  of  Time  Furnishos  No  Bar  to  a  De- 
mand for  an  Accounting. —  But  where  the  ward 
made  no  claim  for  thirty  years  after  majority, 
and  the  guardian  showed' that  the  ward  had 
been  ill  during  the  minority,  and  proved  sime 
payments  for  that  cause,  it  was  held  that  ■ 
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full  account  would  not  be  ordered.  Gregg  v. 
Gregg,  15  N.  H.  190.  See  also  In  >v  Pierce,  68 
Vt.  639. 

Where  a  guardian  received  less  than  fifty 
dollars  and  paid  it  over  to  the  ward's  mother 
and  there  was  no  evidence  that  the  infant  did 
not  receive  the  benefit  of  it,  and  ten  years  had 
elapsed  since  the  payment,  a  bill  for  an  ac- 
count was  denied.  Maguire  v.  Doonan,  24  W. 
Va.  507. 

Where  the  Guardian  Has  Received  the  Proceeds 
of  a  Life-insurance  Policy  pavable  to  the  widow 
and  children,  he  is  bound  to  account  to  the 
heirs  for  their  shares,  and  it  is  no  defense  that 
he  has  paid  it  to  the  widow  in  good  faith,  nor 
that  the  company  had  no  right  to  issue  policies 
except  to  the  widow.  Taylor  v.  Hill,  86  Wis.  99. 

As  to  the  Effect  of  an  Accounting  with  the  Ward, 
see  supra,  this  section,  To  Whom  Made —  To 
Ward. 

4.  Guardian  Must  Account  for  All  Property  Re- 
ceived—  Connecticut.  —  Davenport  v.  Olmstead, 
43  Conn,  67. 

Georgia.  —  Freeman  v.  Brewster,  93  Ga.  648. 

Indiana.  —  Jennings  v.  Kee,  5  Ind.  257; 
Warwick  v.  State,  5  Ind.  350. 

Kentucky. — Taylor  v.  Hemingray,  81  Ky. 
158. 

Maryland.  — Gunther  v.  State,  31  Md.  21. 
Massachusetts.  —  Brooks  v.  Tobin,  135  Mass. 
69. 

Mississippi.  —  Martin  z>.  Stevens,  30  Miss. 
159- 

New  Jersey.  —  McGill  v.  O'Connell,  33  N.  J. 
Eq.  256. 

'Tennessee.  —  Pearson  v.  Dailey,  7  Lea 
(Tenn.)  674. 

Liability    for   Stocks    and    Dividends.  —  The 

puardian  is  liable  for  all  stocks  received  by 
him,  at  the  prices  at  which  he  received  them, 
and  also  for  all  dividends  received  by  him  as 
guardian;  and  if  he  has  sold  any  stocks  he  is 
liable  for  the  price  received.  French  v.  Cur- 
rier, 47  N.  H.  88. 

Where  the  Guardian  Has  Engaged  the  Ward's 
Estate  in  Planting  in  Partnership  with  Another, 
the  plantation  expenses  must  first  be  separated 
from  the  proceeds,  then  the  balance  divided 
and  the  ward's  individual  expenses  charged  on 
his  half.    Matter  of  Scott,  21  La.  Ann.  187. 
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(2)  Property  Which  He  Ought  to  Have  Received — (a)  Sums  Lost  by  His  Neglect. 
—  Any  funds  which  by  the  exercise  of  due  diligence  he  would  have  received, 
as,  fur  instance,  sums  due  to  the  ward  which  he  negligently  failed  to  collect,1 


If  the  Guardian  Is  Dowress  of  the  Ward's  Real 
Estate,  and  she  is  ordered  to  sell  the  Ward's  in- 
terest, and  makes  a  deed  of  such  interest,  she 
cannot  retain  the  value  of  the  dower  on  the 
ground  that  the  price  received  included  dower. 
Bean  v.  Bumpus,  22  Me.  549. 

If  the  Guardian  Makes  a  Gift  to  the  Ward,  he 
cannot  afterwards  recall  it  and  charge  it  back. 
Pratt  v.  Mcjunkin,  4  Rich.  L.  (S,  Car.)  5; 
Bond  v,  Lockwood,  33  111.  212. 

Receipts  Not  Charged.  —  The  guardian  cannot 
be  charged  with  sums  sent  to  him  by  a  foreign 
guardian  to  use  for  the  ward,  before  his  ap- 
pointment. Rait  v.  Rait,  1  Bradf.  (N.  Y.)  345. 
Nor  can  he  be  charged  with  moneys  received 
before  appointment  as  cotenant  of  the  ward. 
Cheney  v.  Roodhouse,  135  III.  257. 

A  guardian  and  his  sureties  are  not  liable  to 
the  ward  for  money  received  by  mistake  and 
not  belonging  to  the  ward's  estate,  though  the 
guardian  became  insolvent,  and  did  not  repay 
the  sums  to  the  real  owner.  Ballard  v.  Brum- 
mitl,  4  Strobh.  Eq.  (S.  Car.)  171. 

Money  Repaid  to  Claimant  with  Better  Title.  — 
If  the  guardian  inventories  certain  moneys  as 
his  ward's,  but  is  afterwards  compelled  to  re- 
pay them  to  a  claimant  with  better  title,  he 
can  correct  his  inventory  or  be  allowed  for  the 
amount  on  account.  Martin  v.  Sheridan,  46 
Mich.  93. 

If  a  Guardian  Received  the  Share  of  the  Widow 
with  That  of  the  Ward,  by  her  assent,  it  does 
not  constitute  a  part  of  the  guardianship 
funds,  and  should  not  be  included  in  the 
guardianship  account.  Evans's  Estate,  7  Pa. 
Super.  Ct.  146. 

As  to  the  Estoppel  of  the  Guardian  to  deny  the 
receipt  of  sums  for  which  he  has  given  receipt, 
etc.,  see  supra,  this  title,  lights  and  Duties 
Arising  from  Relation  of  Guardian  and  Ward, 
subdiv.  1.  a.  (3)  Estoppel  to  Deny  His  Appoint- 
ment or  His  Acts  Thereunder ;  infra,  this  title, 
Guardian  s  Bonds  —  Estoppel  by  Bond. 

1.  Guardian  Charged  with  Funds  Which  He 
Negligently  Fails  to  Collect  —  United  States.  — 
U.  S.  v.  Bender,  5  Cranch  (C.  C.)  620. 

Alabama.  —  Hughes  v.  Mitchell,  19  Ala.  268; 
Lane  v.  Mickle,  43  Ala.  109,  46  Ala.  .600; 
Stewart  v.  McMurray,  82  Ala.  269;  Crumpler 
v.  Deens,  85  Ala.  149. 

Illinois.  —  Bond  v.  Lockwood,  33  111.  212. 

Massachusetts.  —  Pierce  v.  Prescott,  128  Mass. 
140. 

Michigan.  —  Dodson  v.  McKelvey,  93  Mich. 
263. 

Mississippi.  —  Ames  v.  Williams,  74  Miss. 
404. 

New  Jersey.  —  Stothoff  v.  Reed,  32  N.  ].  Eq. 
213. 

"North  Carolina.  —  Armfield  v.  Brotvn,  73  N. 
Car.  81;  Covington  v.  Leak,  65  N.  Car.  594; 
Culp  v.  Lee,  109  N.  Car.  675;  Alexander  v. 
Alexander,  120  N.  Car.  472. 

Texas.  —  Reed  v.  Timmins,  52  Tex.  84. 

Missouri  Rule.  —  The  guardian  is  bound  to 
use  such  diligence  and  prudence  as  men  of 
discretion  and  intelligence  use  in  their  own 
affairs.    He  is  not  liable  for  funds  not  re- 
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ceived,  except  for  gross  negligence.  Taylor 
v.  Hite,  61  Mo.  142;  Finley  v.  Schlueter,  54 
Mo.  App.  455;  Reynolds's  Appeal,  70  Mo. 
App.  576- 

Neglect  to  Collect  Choses  in  Action  —  Guardian 
Liable.  —  Potter  v.  Hiscox,  30  Conn.  520;  Com. 
v.  Miller,  5  T.  B.  Mon.  (Ky.)  205;  Ames  v. 
Williams,  74  Miss.  404;  McNeill  v.  Hodges,  83 
N.  Car.  504;  Coggins  v.  Flythe,  113  N.  Car. 
102;  Webber's  Estate,  133  Pa.  St.  338. 

The  guardian  is  presumptively  liable  for  all 
accounts  remaining  uncollected,  and  if  any 
were  not  collectible  it  is  for  him  to  show  it. 
Stewart  v.  McMurray,  82  Ala.  269;  Seigler  v. 
Seigler,  7  S.  Car.  317.  It  is  no  excuse  that  the 
ward  requested  him  not  to  collect  it,  Com.  v. 
Miller,  5  T.  B.  Mon.  (Ky.)  205.  Nor  that  it  was 
owed  by  a  resident  of  another  state,  where  the 
guardian  could  not  bring  suit  himself;  it  was 
his  duty  to  institute  proper  proceedings  to 
obtain  it,  Potter  v.  Hiscox,  30  Conn.  520. 

Negligence  in  Collecting  Funds  from  Predeces- 
sor, Executor,  or  Administrator.  —  A  guardian 
who  knows  that  his  predecessor  used  the 
ward's  money  for  his  own  purposes,  but 
suffers  his  accounts  to  be  passed  without 
charging  this  sum  to  him,  Burke  v.  Turner,  85 
N.  Car.  500;  or  who  accepts  from  the  adminis- 
trator (Bescher  v.  State,  63  Ind.  302)  or  from 
his  predecessor  (State  v.  Greensdale,  106  Ind. 
364,  55  Am.  Rep.  753)  a  note,  instead  of 
money,  is  liable. 

But  the  guardian  is  not  liable  for  a  note 
taken  by  the  executor  which  came "  into  the 
guardian's  hands  as  part  of  the  estate,  except 
upon  a  finding  of  negligence.  Sanders  v. 
State,  49  Ind.  228. 

Where  the  Guardian  Suffered  the  Administrator 
to  Retain  the  Ward's  Funds,  invest  them  and 
support  the  ward,  the  guardian  doing  nothing, 
he  is  chargeable  with  the  ward's  funds,  with 
reasonable  allowance  for  his  support.  Kee- 
nan's  Estate,  6  Kulp  (Pa.)  67.  See  also 
Wills's  Appeal,  22  Pa.  St.  325. 

If  the  Guardian,  upon  Being  Removed,  Took  the 
Ward's  Property  out  of  the  state,  it  is  his  suc- 
cessor's duty  to  sue  the  suieties.  Horton  v. 
Horton,  4  Ired.  Eq.  (39  N.  Car.)  54. 

Where  the  Ward  Was  Entitled  to  a  Pension, 
but  the  guardian  took  no  steps  to  secure  it, 
whereby  it  was  lost,  the  guardian  is  liable  for 
the  amount  to  which  the  ward  was  entitled. 
Boaz  v.  Milliken,  83  Ky.  634;  Clodfelier  v. 
Bost,  70  N.  Car.  733. 

Collection  of  Money  from  Attorney.  —  And 
where  an  attorney  had  collected  by  suit  two 
thousand  dollars  for  the  ward,  and  the  guard- 
ian suffered  him  to  retain  one  thousand  dollars 
out  of  it,  the  guardian  was  charged  with  six 
hundred  dollars,  the  court  holding  four  hun- 
dred dollars  to  be  the  utmost  reasonablt  allow- 
ance.   Butler  v.  Legro,  62  N.  H.  350. 

But  if  a  lawyer  in  good  standing  embezzled 
the  ward's  money,  the  guardian  will  not  be 
held  liable  for  mere  failure  to  institute  crimi- 
nal or  disbarment  proceedings,  there  being  no 
chance  of  collection  by  suit.  Landmesser's 
Appeal,  126  Pa.  St.  115,  12  Am.  St.  Rep.  854. 
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or  income  which  was  lost  by  his  failure  properly  to  invest  the  funds  or  rent 
the  real  estate,1  will  also  be  charged  to  him. 

(b)  Sums  Due  from  Himself.  —  If  he  himself  was  indebted  to  the  ward's  estate, 
his  duty  to  collect  the  debt  makes  it  immediately  an  asset  by  implication  of 
law,  and  it  is  treated,  not  as  a  mere  debt,  but  as  a  part  of  the  ward's  estate, 
held  by  hirn  as  guardian,  and  for  which  his  sureties  are  liable.2 


Where  a  Guardian  Accepted  Half  the  Amount  of 
a  Good  Note  on  the  hasty  advice  of  the  debtor's 
lawyer,  he  was  held  liable.  Culp  v.  Stanford, 
■  112  N.  Car.  664. 

Where  the  Guardian  Had  Individual  Claims 
Against  a  Debtor  Who  Also  Owed  the  Ward,  and 
he  collected  his  own  claim  but  neglected  to 
collect  the  ward's,  he  is  liable  for  the  debt. 
Royer's  Appeal,  11  Pa.  St.  36. 

Collection  of  Part  by  Successor  No  Defense.  — 
Where  the  guardian  negligently  failed  to  col- 
lect a  note,  but  delivered  it  to  his  successor,  it 
is  no  defense  that  the  successor  obtained  a 
judgment  and  collected  a  part.  Ames  v.  Wil- 
liams, 74  Miss.  404.  Compare  Maltox  v.  Pat- 
terson, 60  Iowa  434;  State  v.  Bolte,  4  Mo.  App. 
599.  72  Mo.  272. 

Loss  of  Debts  Caused  by  War. —  Where  the 
guardian  made  efforts  in  good  faith  to  collect 
debts,  and  the  debts  were  lost  by  the  confu- 
sion and  loss  of  war,  he  is  not  liable.  Coving- 
ton v.  Leak,  65  N.  Car.  594;  Love  v.  Logan,  69 
N.  Car.  70;  White  v.  Robinson,  64  N.  Car. 
698;  Coggins  v.  Flythe,  113  N.  Car.  102.  See 
also  Clark  v.  Tompkins,  I  S.  Car.  119. 

Where  the  Guardian  Received  from  His  Prede- 
cessor a  Note,  which  might  have  been  collected 
by  immediate  action,  but  was  soon  lost  by  the 
debtor's  insolvency,  he  was  held  not  liable,  the 
court  saying:  "  He  is  not  bound  instantly  to 
sue  in  all  directions."  Stem's  Appeal,  5 
Whart.  (Pa.)  472,  34  Am.  Dec.  569. 

When  Failure  to  Proceed  Against  Predecessor  or 
Executor  Creates  No  Liability.  —  Where  a  former 
guardian  had  settled  his  account  and  had  been 
discharged  three  months  before  the  guardian 
was  appointed,  he  will  not  be  charged  for  fail- 
ure to  attack  the  account  for  excessive  allow- 
ances, the  facts  as  to  which  are  doubtful. 
Wonders's  Estate,  9  Pa.  Co.  Ct.  271. 

Nor  will  he  be  charged  for  funds  lost  by  the 
insolvency  of  an  executor,  if  by  the  will  the 
guardian  was  not  entitled  to  possession. 
Johnson's  Appeal,  12  S.  <S  R.  (Pa.)  317. 

He  cannot  be  charged  for  failure  to  proceed 
against  his  predecessor  until  the  latter  has 
filed  an  account  showing  the  loss.  Watson's 
Estate,  8  Kulp  (Pa.)  280. 

A  Guardian  Who  Permits  an  Executor  to  Retain 
Funds  to  Defend  a  Suit  in  which  the  ward  is  in- 
terested will  not  be  held  liable.  Bethune  v. 
Green,  27  Ga.  56.  See  also  supra,  this  title, 
Rights  and  Duties  Arising  from  Relation  of 
Guardian  and  IVard,  subdiv.  1.  a.  (1)  Gener- 
ally—  Measure  of  Care  Required. 

The  Guardian  Is  Not  Liable  for  Not  Suing  the 
Sureties  of  His  Predecessor  for  sums  which  he 
had  fairly  used  for  the  ward,  though  he  had 
no  proper  vouchers.  Young  v.  Gray,  65 
Tex.  99. 

1.  Loss  from  Failure  Properly  to  Invest  Funds 
or  Rent  Roal  Estate.  — ■  Thompson  v.  Thompson, 
92  Ala.  545;  Mcavers  v.  Harvey,  102  Ga.  1S4; 
Gross's  Succession,  23  La.  Ann.  105;  Shurtlcff 
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v.  Rile,  140  Mass.  213;  Smith  v.  Gummere,  39 
N.  J.  Eq.  27;  Knothe  v.  Kaiser,  2  Hun  (N.  Y.) 
515,  5  Thomp.  &  C.  (N.  Y.)  4.  As  to  charging 
interest,  see  infra,  this  section  and  subsection, 
Interest  on  Funds. 

Guardian  Must  Collect  Rents  Regularly.  —  It  is 
no  defense  that  upon  the  majority  of  the  ward, 
the  account  for  several  years'  arrears  of  rent  is 
still  collectible  and  not  barred  by  the  statute 
of  limitations,  since  it  was  the  guardian's  duty 
to  collect  the  rents  regularly.  Scott  v.  Car- 
ruth,  9  Yerg.  (Tenn  )  418. 

Where  the  Ward's  Land  Is  Encumbered  by  Out- 
standing Dower,  it  is  the  guardian's  duty  lo 
assign  the  dower  and  make  a  rental  from  the 
rest  of  the  land,  and  he  is  liable  for  neglect  of 
this  duty.    Clark  v.  Burnside,  15  111.  62. 

Statutory  Penalty  in  Indiana.  —  The  guardian 
will  be  charged  with  the  principal  and  interest 
that  could  have  been  realized,  with  the  statu- 
tory penalty  of  ten  per  cent,  added.  Colburn 
v.  State,  47  Ind.  310. 

Measure  of  Liability.  —  Where  the  guardian 
leased  a  hotel  at  a  certain  rental,  and  the  ten- 
ant sublet  at  an  increased  rental,  receiving  a 
bonus  of  one  thousand  three  hundred  and  fifty 
dollars  for  the  good  will,  it  was  held  that  the 
guardian  should  not  be  charged  with  that  sum, 
but  should  be  charged  with  the  increased 
rental  which  might  have  been  obtained. 
Thackray's  Appeal,  75  Pa.  St.  132. 

Practicability  of  Profitably  Investing  Funds 
Ultimately  Decided  by  Court.  —  While  the  prac- 
ticability of  profitably  investing  the  ward's 
funds  is  necessarily  left  to  the  guardian  in  the 
first  instance,  it  is  ultimately  to  be  decided  by 
the  court  on  settlement  of  the  account. 
Thompson  v.  Thompson,  92  Ala.  545. 

Justifying  Circumstances.  —  The  guardian  will 
not  be  liable  for  renting  a  farm  to  a  desirable 
tenant  for  a  term  of  years,  with  the  approval 
of  the  court,  for  a  smaller  sum  than  he  could 
have  obtained  for  it  by  the  year.  McElheny 
v.  Musick,  63  III.  328. 

He  will  be  liable  only  for  actual  revenue, 
when  the  estate  was  rendered  unproductive  by 
war.    Lay  v.  O'Neil,  29  La.  Ann.  722. 

He  will  be  liable  for  loss  of  rent  only  when 
his  delay  was  unreasonable;  and  the  liability 
will  not  be  placed  above  the  legal  rate  of  in- 
terest.   Gotl  v.  Culp,  45  Mich.  265. 

2.  Guardian's  Liability  for  Sums  Due  from  Him- 
self—  Alabama.  — Jay  v.  Martin,  49  Ala. 
192. 

Florida.  —  Williams  v.  Moseley,  2  Fla.  327; 
Pfeiffer  v.  Knapp,  17  Fla.  144. 

Kentucky.  —Clement  v.  Hughes,  (Ky.  1891) 
16  S.  W.  Rep.  358.  (Ky.  1891)  17  S.  W  Rep. 
285;  Black  v.  Kaiser,  91  Ky.  422;  Johnson  v. 
Hicks,  97  Ky.  116. 

Louisiana.  —  Hcbert's  Succession,  27  La. 
Ann.  300. 

Afassai  husetts.  —  Maltoon  v.  Cowing,  13 
Gray  (Mass.)  387. 
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(o)  Funds  Held  by  Him  in  other  Capacities.  - —  Where  the  guardian  was  also  admin- 
istrat  or,  e  xecutor,  or  trustee,  and  as  such  held  trust  funds  to  which  the  ward 
eventually  became  entitled,  he  will  be  regarded  as  holding  the  funds  as  guard- 
ian from  the  time  when  any  act  of  transfer  took  place,1  or  from  the  time  when 
he  credited  his  prior  trust  accounts  and  charged  himself  as  guardian,3  or  from 
the  time  when  his  final  accounts  in  the  prior  trust  were  settled,  showing  a 
balance  due  to  him  as  guardian,3  though  in  the  latter  cases  no  act  of  transfer 
ever  took  place.4  In  some  cases  it  is  held  that  the  mere  arrival  of  the  time 
when  the  ward  becomes  entitled  to  the  funds,  and  it  is  the  guardian's  duty  to 
settle  the  prior  account  and  transfer  the  funds,  is  sufficient  to  charge  the 
guardian  as  such.5 


Mississippi.  —  Neill  v.  Neill,  31  Miss.  36; 
State  v.  Hull,  53  Miss.  626. 

New  Jersey.  —  McGill  v.  O'Connell,  33  N.  J. 
Eq.  256. 

North  Carolina.  —  Avent  v.  Womack,  72  N. 
Car.  397;  Harris  v.  Harrison,  78  N.  Car.  202. 

South  Carolina.  —  O'Neall  v.  Herbert,  Mc- 
Mull.  Eq.  (S.  Car.)  495. 

Vermont.  —  Haskell  v.  Jewell,  59  Vt.  91. 

Wisconsin.  —  Martin  v.  Davis,  80  Wis.  376. 

Where  the  Present  Guardian  Had  Given  His 
Note  to  a  Predecessor,  he  is  liable  for  the 
amount,  though  the  predecessor's  administra- 
tor refuses  to  give  up  the  note,  claiming  that 
the  ward  owes  the  estate.  Jay  v.  Martin,  49 
Ala.  192. 

Where  Guardian  Was  Surety  for  His  Predeces- 
sor. —  But  where  the  guardian  never  received 
any  funds  from  his  predecessor,  and  the  wards 
have  released  the  predecessor,  he  is  not  liable 
because  he  was  surety  of  the  predecessor. 
Flinn  v.  Carler,  59  Ala.  364. 

Sums  Received  Before  Appointment,  as  Cotenant 
of  Ward.  —  In  Cheney  v.  Roodhouse,  135  111. 
257,  a  guardian  was  held  not  liable  as  such  for 
sums  that  he  had  received  before  his  appoint- 
ment as  cotenant  of  the  ward. 

1.  Acts  charging  the  guardian  as  such  take 
place  when  he  sells  lands  under  a  power  in  the 
will  and  takes  bonds  payable  to  himself  as 
guardian,  Broadus  v.  Rosson,  3  Leigh  (Va.) 
12;  or  writes  to  the  obligor  in  a  bond  specifi- 
cally bequeathed  to  the  ward  that  he  hence- 
forth owes  the  ward,  Alston  v.  Munford,  1 
Brock.  (U.  S.)  266. 

2.  Davis  v.  Davis,  10  Ala.  299;  Weaver  v. 
Thornton,  63  Ga.  655;  Crenshaw  v.  Crenshaw, 
4  Rich.  Eq.  (S.  Car.)  14;  In  re  Scott,  36  Vt. 
297.    See  also  Wilson  v.  Knight,  18  Ala.  129. 

If  He  Has  Receipted  as  Guardian  to  Himself  as 
Administrator  for  the  funds,  he  is  concluded 
thereby.  Pfeiffer  v.  Knapp,  17  Fla.  144; 
Cranford  v.  Brewster,  57  Ga.  226;  State  v. 
Roeper,  9  Mo.  App.  21.  See  supra,  this  title. 
Rights  and  Duties  Arising  from  Relation  of 
Guardian  and  Ward,  subdiv.  I.  a.  (3)  Estoppel  to 
Deny  His  Appointment  or  His  Acts  Thereunder. 

But  in  Massachusetts  the  guardian  will  not 
render  himself  liable  as  such  merely  by  charg- 
ing himself  as  guardian.  A  settlement  of  the 
prior  trust  accounts  is  essential  to  his  liability. 
Conkey  v.  Dickinson,  13  Met.  (Mass.)  51. 

3.  Guardian  Liable  from  Time  of  Settlement  of 
Former  Trust. —  Tutorship  of  Scarborough,  43 
La.  Ann.  315;  Graham  v.  Davidson,  2  Dev.  & 
B.  Eq.  (22  N.  Car.)  155;  Drane  v.  Bayliss,  ] 
Humph.  (Tenn.)  174;  Myers  v.  Wade,  6  Rand. 
(Va.)  444. 
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If  on  final  settlement  of  the  administration 
he  is  ordered  to  pay  the  balance  to  himself  as 
guardian,  he  is  liable  as  guardian  therefor, 
though  the  funds  have  already  been  wasted. 
Matter  of  Noll,  10  N.  Y.  App.  Div.  356. 

Liability  of  Foreign  Guardian  on  Receiving  Do- 
mestic Appointment.  —  So  where  one  had  been 
guardian  in  another  state,  and  his  accounts 
settled  there  showed  a  certain  amount  due  to 
the  ward,  he  will  be  charged  with  that  amount 
on  being  afterwards  appointed  in  another 
jurisdiction.  State  v.  Stewart,  36  Miss.  652; 
Jefferson  v.  Glover,  46  Miss.  510. 

Guardian  Liable  for  Judgment  Previously  Re- 
covered Against  Him  as  Administrator.  —  Harris 
v.  Harrison,  78  N.  Car.  202. 

Where  One,  Being  Both  Executor  and  Guardian, 
Mingled  the  Two  Funds  Together,  it  will  be  pre- 
sumed that  the  infant  heirs  were  supported 
from  the  estate,  and  that  the  proceeds  of  in- 
surance payable  to  them  were  kept  intact. 
Matter  of  Hill,  8  Wash.  330. 

Where  One  Who  Is  Both  Executor  and  Guardian 
Dies.  —  In  Pennsylvania  it  has  been  held  that 
where  one  who  is  both  executor  and  guardian 
dies  before  completion  of  administration,  it  is 
error  to  settle  both  accounts  together,  charging 
the  guardian  with  the  balance  of  the  execu- 
tion account,  but  that  the  actual  amount 
which  came  to  him  as  guardian  must  be  ascer- 
tained. Fish's  Appeal,  (Pa.  1886)  7  Atl.  Rep. 
222. 

4.  Matter  of  Brown,  72  Hun  (N.  Y.)  160; 
Adams  v.  Gleaves,  10  Lea  (Tenn.)  367. 

5.  Guardian  Liable  as  Such  When  Ward  Be- 
comes Entitled  to  Funds.  —  Karr  ?'.  Karr,  6  Dana 
(Ky.)  3;  Watkins  v.  Slate,  2  Gill  &  J.  (Md.) 
220;  Clancy  v.  Dickey,  2  Hawks  (9  N.  Car.) 
497;  Stanley's  Appeal,  8  Pa.  St.  431,  49  Am. 
Dec.  530;  Johnson  v.  Johnson,  2  Hill  Eq.  (S. 
Car.)  277;  Gray  v.  Brown,  1  Rich.  L.  (S.  Car.) 
351;  Carroll  v.  Bosley,  6  Yerg.  (Tenn.)  220,  27 
Am.  Dec.  460. 

But  in  Delaware  it  has  been  held  that  in 
order  to  charge  as  guardian  one  who  was  also 
administrator  there  must  have  been  some  defi- 
nite act  transferring  the  liability  to  the  guard- 
ianship.   Burton  v.  Tunnell,  4  Harr.  (Del.)  424. 

Where  the  guardian  was  one  of  two  admin- 
istrators, it  was  held  that  he  was  liable  as 
guardian  for  all  funds  in  his  hands  as  adminis- 
trator and  due  to  the  ward,  and  for  half  of  the 
sum  which  the  two  administrators  had  in  the 
hands  of  their  agent.  Coleman  v.  Smith,  14 
S.  Car.  511.  Compare  Watkins  v.  State,  2  Gill 
&  J.  (Md.)  220. 

Where  a  Legacy  Is  Payable  at  a  Certain  Time, 
and  the  executor  is  also  guardian,  he  cannot 
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(3)  Profits  on  Funds  Used  by  Guardian.  —  If  the  guardian  has  himself  used 
the  ward's  property,  he  will  be  charged  with  the  fair  value  of  the  use; 1  and 
if  he  has  used  the  ward's  funds  in  his  own  business,  he  will  be  charged  with 
all  the  profits  made  therefrom,8  or  with  legal  interest,  as  the  ward  may  elect, 
or  as  may  be  most  to  his  advantage.3 

(4)  Interest  on  Funds.  —  In  addition  to  interest  actually  received,  the  guard- 
ian will  be  charged  with  interest  on  all  sums  which  he  negligently  failed  to 
invest  so  as  to  produce  an  income,  or  which  he  has  mingled  with  his  own 
funds,  or  of  which  he  has  failed  to  render  proper  accounts.4    This  will  be 


discharge  himself  as  executor,  or  charge  him- 
self as  guardian,  before  the  legacy  is  payable. 
Livermore  v.  Bemis,  2  Allen  (Mass.)  394; 
Swope  v.  Chambers,  2  Gratt.  (Va.)  319. 

1.  Guardian's  Liability  for  Using  Ward's  Prop- 
erty.—  Owen  v.  Peebles,  42  Ala.  338;  In  re 
Kopp,  (Surrogate  Ct.)  15  Civ.  Pro.  (N.  Y.)  282. 

But  Where  the  Guardian  Was  the  Ward's  Hus- 
band, lie  will  not  be  required  to  account  for  the 
rem  of  premises  which  they  occupied  togelher 
as  a  home,  nor  with  rentals  for  other  property 
which  were  applied  to  family  expenses  by  her 
consent.    State  v.  Parrish,  1  Ind.  A  pp.  441. 

If  the  Guardian  Occupied  the  Ward's  Farm  and 
allowed  to  him  a  rent  below  the  real  value, 
but  made  no  charge  for  his  services  and  only 
very  low  charges  for  other  things,  the  court 
will  charge  him  a  reasonable  rent,  and  will 
allow  credits  to  him  onlv  as  charged  by  him. 
Taylor  v.  Taylor,  (Ky.  1S92)  19  S.  W.  Rep.  528. 

2.  Where  Guardian  Uses  Ward's  Funds  in  His 
Business.  —  Clarkson  v.  De  Peyster,  Hopk.  (N. 
Y.)  424;  Carr  v.  Askew,  94  N.  Car.  194. 

The  guardian  is  liable  for  the  actual  value 
of  funds  used  in  his  own  business,  which  will 
be  scaled  to  the  real  value  at  the  time  when 
they  were  used,  if  they  were  Confederate 
funds.    Winstead  v.  Stanfield,  68  N.  Car.  40. 

3.  Bond  v.  Lockwood,  33  111.  212;  Foteaux 
v.  Lepage,  6  Iowa  123;  Seguin's  Appeal,  103 
Pa.  St.  139;  Spear  v.  Spear,  9  Rich.  Eq.  (S. 
Car.)  184;  Reed  v.  Timmins,  52  Tex.  84. 

Allowance  to  Guardian  for  Skill  and  Labor  — 
Funds  Invested  in  Partnership.  —  In  estimating 
profits,  an  allowance  should  be  made  to  the 
guardian  for  ihe  skill  and  labor  put  into  the 
business  (one-third  of  the  gross  profits  was 
allowed  in  this  case);  and  where  the  funds 
were  invested  in  a  partnership  of  which  the 
guardian  was  one  member,  only  his  profits 
were  allowed  to  the  ward,  although  the  other 
partner  knew  of  the  facts.  Seguin's  Appeal, 
103  Pa.  St.  139. 

Where  Guardian  Allows  Interest  to  Ward.  — 
Where  the  guardian  in  good  faith  and  in  the 
ward's  interest  used  the  funds  in  his  own 
business,  leaving  his  own  funds  idle  mean- 
while, and  made  full  reports  allowing  legal 
interest  to  ihe  ward,  it  was  held  that  if  the 
ward  should  demand  an  account  of  profits,  he 
would  be  charged  also  with  losses  and  ex- 
penses.   Small's  Estate,  144  Pa.  St.  293/ 

A  guardian  v. ho  made  unavailing  efforts  to 
invest  his  ward's  money,  and  then  invested  it 
in  his  own  business,  making  full  reports  and 
charging  interest  against  himself,  will  not  be 
charged  for  interest  before  he  used  the  ward's 
funds.    Spath's  Estate,  144  Pa.  St.  383. 

If  a  guardian  has  used  his  ward's  funds  in 
his  own  business,  but  credited  the  ward  with 


interest  compounded  annually,  the  reporl  will 
be  accepted.  Cheney  v.  Roodhouse,  135  111. 
257- 

4.  On  What  Funds  Guardian  Will  Be  Charged 
with  Interest  —  England.  —  Dawson  v.  Massey, 
1  Ball  &  B.  219. 

United  States.  —  Bourne  v.  Maybin,  3  Woods 
(U.  S.)  724. 

Alabama.  —  Bryant  v.  Craig,  12  Ala.  354; 
Thompson  v.  Thompson,  92  Ala.  545. 

California.  —  Guardianship  of  Cardwell,  55 
Cal.  137. 

Illinois.  —  Steyer  v.  Morris,  39  111.  App.  382; 
Rawson  v.  Corbett,  43  111.  App.  127;  Winslow 
v.  People,  117  111.  152. 

Indiana.  —  Stumph  v.  Pfeiffer,  58  Ind.  472. 

Alaine.  —  Starrett  v.  Jameson,  29  Me.  504. 

Massachusetts.  —  Boynton  v.  Dyer,  18  Pick. 
(Mass.)  1. 

Michigan.  —  Jacobia  v.  Terry,  92  Mich.  275. 

North  Carolina.  —  McNeill  v.  Hodges,  83  N. 
Car.  304;  Wilson  v.  Lineberger,  88  N.  Car. 
416. 

Pennsylvania.  —  Huffer's  Appeal,  2  Grant 
Cas.  (Pa.)  341;  Watson's  Estate,  8  Kulp  (Pa.) 
280;  Widdoes's  Estate,  17  Phila.  (Pa.)  469,  42 
Leg.  Int.  (Pa.)  161;  In  re  Noble,  26  Pittsb. 
Leg.  T-  N.  S.  (Pa.)  365;  Hughes's  Appeal,  53 
Pa.  St.  500;  Baker's  Appeal,  8  S.  &  R.  (Pa.) 
12;  McCahan's  Appeal,  7  Pa.  St.  56;  Penny- 
packer's  Appeal,  41  Pa.  St.  494;  Mulholland's 
Estate,  175  Pa.  St.  411. 

Tennessee.  —  Sanders  v.  Forgasson,  3  Baxt. 
(Tenn.)  249. 

Texas.  — Smythe  v.  Lumpkin,  62  Tex.  242. 

Virginia.  —  Snavely  v.  Harkraker,  29  Gratt. 
(Va.)  112. 

Wisconsin.  —  Olsen  v.  Thompson,  77  Wis. 
666. 

If  a  Guardian  Lends  Ward's  Money  Without 
Sufficient  Security  he  is  regarded  as  having 
used  it  in  his  own  behalf,  and  is  chargeable 
with  interest.    Brewer  v.  Ernest,  Si  Ala.  435. 

Mississippi  Rule. —  In  Mississippi  a  guaidian 
cannot  be  charged  with  interest  unless  he  has 
consented  to  take  the  funds  at  interest,  has 
loaned  them  out,  or  has  used  or  made  a  profit 
from  them.  Hendricks  v.  Huddleston,  5 
Smed.  &  M.  (Miss.)  422;  Austin  v.  Lamar,  23 
Miss.  189;  Reynolds  v.  Walker,  29  Miss.  262; 
Roach  v.  Jelks,  40  Miss.  754;  Crump  v.  Ger- 
ock,  40  Miss.  765;  Coffin  v.  Bramlitt,  42  Miss. 
194,  97  Am.  Dec.  449;  Jefferson  Glover,  46 
Miss.  510;  Garland  v.  Norman,  50  Miss.  238; 
Fitz-Gcrald  v.  Bailey,  58  Miss.  658.  Brown  v. 
Mullins,  24  Miss.  204,  followed  the  general 
rule,  overruling  Hendricks  v.  Huddleston,  5 
Smed.  &  M.  (Miss.)  422,  and  Austin  v.  Lamar, 
23  Miss.  1R9,  but  was  itself  overruled  in  Rey- 
nolds v.  Walker,  29  Miss.  250. 

Volume  XV. 


Accounting  by  Guardian. 


GUARDIAN  AND  WARD. 


Principles  on  Which  Had, 


computed  at  the  legal  rate  1  from  the  time  when  by  the  use  of  reasonable  dili- 
gence the  funds  should  have  been  invested.2  Six  months  is  the  period  for 
investment  most  commonly  allowed,3  but  it  may  be  doubted  whether,  with 
the  increased  facilities  for  investment,  so  long  a  period  should  be  allowed.4 
Consideration  will  always  be  given  to  the  peculiar  circumstances  of  each  par- 
ticular casc.s 

Compound  interest. — In  some  courts  the  interest  is  computed  with  annual  rests;6 


But  if  a  guardian  fails  to  account  as  ordered, 
he  will  be  charged  with  interest.  Reynolds  v. 
Walker,  29  Miss.  262. 

The  Fact  that  the  Guardian  Took  a  Loan  in  His 
Own  Name,  where  it  was  done  bona  fide,  does 
not  render  him  liable  for  the  sum,  with  inter- 
est, if  lost.  Cousins's  Estate,  111  Cal.  441,  in 
which  case,  no  question  being  made  as  to  the 
principal  sum,  it  was  allowed,  but  without 
interest. 

Exceptions  to  and  Qualifications  of  Rule.  —  The 

guardian's  commissions  will  be  deducted 
from  moneys  as  received,  and  inlerest  charged 
only  on  the  balance.  Snavely  v.  Harkrader, 
29  Gratt.  (Va.)  112. 

A  guardian  is  entitled  to  hold  each  year  a 
sufficient  sum  for  his  year's  disbursements, 
without  liability  for  interest.  Royston  v. 
Royston,  29  Ga.  83. 

Where  the  guardian  had  only  a  small  sum, 
and  he  boarded,  clothed,  and  educated  the 
ward  without  charge,  he  was  not  charged  with 
inlerest.    Sayers  v.  Cassell,  23  Gratt.  (Va.)  525. 

Sum  Kept  for  Expenses  or  Too  Small  to  Invest.  — 
The  guardian  will  be  charged  with  interest  not 
received,  only  in  case  of  neglect;  and  keeping 
a  sum  for  expenses,  or  too  small  to  invest,  is 
no  neglect.  But  if  he  mixes  the  money  with 
his  own,  and  keeps  no  account,  he  must  be 
charged  with  interest.  Knowlton  v.  Bradley, 
17  N.  H.  458,  43  Am.  Dec.  609. 

Where  Receipts  and  Disbursements  Are  About 
Equal,  and  are  kept  on  open  account,  no  inter- 
est should  be  charged  either  way.  Matter  of 
Livernois,  78  Mich.  330. 

Interest  Not  Allowed  on  Furniture  and  Plate.  — 
A  guardian  of  several  heirs  who  permits  cer- 
tain of  them  to  take  the  furniture  and  plate  is 
liable  to  the  others;  but  interest  will  not  be 
allowed  on  such  articles.  Baker's  Appeal,  8 
S.  &  R.  (Pa.)  12. 

Where  Guardian  Could  Not  Invest  with  Rea- 
sonable Safety. —  A  guardian  is  not  chargeable 
with  interest  on  funds  which  he  could  not  loan 
with  reasonable  safety.  Owens  v.  Peebles,  42 
Ala.  33S;  Brand  v.  Abbott,  42  Ala.  499. 

1.  Where  the  Guardian  Could  Not  Invest  So  as 
to  Obtain  the  Legal  Rate,  the  court  ordered  an 
investment  in  a  savings  bank  at  a  lower  rale, 
without  prejudice  to  the  ward's  right  to  ques- 
tion the  facts  on  coming  of  age.  Wherry's 
Estate,  19  Pa.  Co.  Ct.  664. 

Where  the  Guardian  Kept  No  Separate  Account 
of  His  Investments  of  his  ward's  funds,  allow- 
ing the  guardianship  accounts  to  become  con- 
fused with  his  own,  but  acted  in  good  faith 
and  on  a  strict  accounting  would  have  been 
entitled  for  his  expenses  to  the  whole  income 
of  the  ward's  funds,  he  was  charged  with  only 
the  legal  rate  of  interest  though  in  some  in- 
stances he  had  received  a  rate  three  per  cent, 
higher.    Moyer  v.  Fletcher,  56  Mich.  508. 

2.  Steyer  v.  Morris,  39  111.  App.  382;  Boyn- 
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ton  v.  Dyer,  18  Pick.  (Mass.)  1;  Baker's 
Appeal,  8  S.  &  R.  (Pa.)  12;  Hooper  v.  Royster, 
1  Munf.  (Va.)  119. 

3.  White  v.  Parker,  8  Barb.  (N.  Y.)  48;  De- 
Peyster  v.  Clarkson,  2  Wend.  (N.  Y.)  77; 
Huffer's  Appeal,  2  Grant  Cas.  (Pa.)  341;  Say 
v.  Barnes,  4  S.  &  R.  (Pa.)  112,  8  Am.  Dec.  679; 
Hooper  v.  Royster,  1  Munf.  (Va.)  119;  Arm- 
strong v.  Walkup,  12  Gratt.  (Va.)  608. 

4.  In  Rawson  v.  Corbett,  43  111.  App.  127, 
only  sixty  days  were  allowed;  and  in  In  re 
Noble,  178  Pa.  St.  460,  the  court  declared  that 
the  doctrine  of  a  six  months'  period  is  in- 
applicable at  the  present  time. 

5.  One  Who  for  Twelve  Years  Received  Two 
Hundred  to  Seven  Hundred  Dollars  Annually,  and 
used  it  in  his  own  business,  was  charged  with 
interest  from  each  period  when  one  thousand 
dollars  had  accumulated.  Rapalje  v.  Hall,  1 
Sandf.  Ch.  (N.  Y.)  399. 

If  the  Guardian  Retains  the  Funds  in  His  Own 
Hands  he  will  be  charged  from  the  date  of 
their  receipt  without  allowing  a  period  for  in- 
vestment; and  if  the  estate  consisted  of  his 
own  bond  at  twelve  per  cent.,  he  will  be 
charged  at  that  rate  to  the  end  of  his  guard- 
ianship. Snavely  v.  Harkrader,  29  Gratt.  (Va.) 
112. 

Where  Appeal  from  Allowance  of  Account  is 
Pending. —  Interest  should  not  be  charged 
while  an  appeal  from  the  allowance  of  the  ac- 
count is  pending.  Matter  of  Mott,  26  N.  J. 
Eq.  509;  McElhenny's  Appeal,  46  Pa.  St.  347. 
But  if  the  guardian  uses  the  funds  meanwhile, 
he  should  be  charged  with  interest.  Matter  of 
Mott,  26  N.  J.  Eq.  509. 

Allowance  of  Period  for  Investment  Held  Discre- 
tionary with  Court. —  Matter  of  Thurston,  57 
Wis.  104. 

6.  Compound  Interest  Charged.  —  Bradford  v. 
Bodfish,  39  Iowa  681;  Frost  v.  Winston,  32 
Mo.  489;  Stark  v.  Gamble,  43  N.  H.  465; 
French  v.  Currier,  47  N.  H.  88;  Davis  v. 
Combs,  38  N.  J.  Eq.  473;  Matter  of  Dissinger, 
39  N.  J.  Eq.  227. 

Where  the  guardian  held  large  sums,  and 
rendered  no  account  for  many  years,  regularly 
receiving  the  rents  and  income,  the  account 
was  ordered-  settled  with  annual  rests,  adding 
the  accumulated  income  whenever  the  amount 
was  so  large  that  a  prudent  trustee  could  have 
invested  it.  Fay  v.  Howe,  I  Pick.  (Mass.)  529, 
and  note.  Compare  Reed  v.  Timmins,  52 
Tex.  84. 

Where  a  Statute  Requires  an  Annual  Account 
and  Adjustment  of  the  Balance,  the  interest  will 
be  annually  compounded.  Jones  v.  Ward,  10 
Yerg.  (Tenn.)  160;   Garrett  v.  Carr,  I  Rob. 

(Va.)  208 

Where  the  Guardian  Mingles  the  Trust  Funds 
with  His  Own,  so  that  the  investment  cannot  be 
traced,  he  will  be  charged  with  interest,  and 
the  surplus  income   will    be  compounded, 
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but  the  general  rule  is  to  allow  simple  interest  only,1  unless  there  was  gross 
negligence,2  fraud,3  or  a  wilful  or  extreme  disregard  of  the  duties  of  the  trust,4 
in  which  cases  the  interest  will  be  compounded. 

Interest  Compounded  to  Termination  of  Trust.  — ■  The  guardian  will  be  charged  with 
compound  interest  only  to  the  termination  of  the  trust.5 

(5)  Value  of  Ward's  Labor.  —  For  such  reasonable  labor  as  is  incident  to 
the  ward's  training  in  habits  of  industry,  or  to  his  position  in  the  guardian's 
family,  the  guardian  is  not  liable  to  account  to  him  ;  6  but  if  the  labor  entirely 
or  partially  compensates  the  guardian  for  the  board  furnished,  it  should  be 
taken  into  account  in  fixing  the  allowance  for  such  board.7    And  if  the  ward 


though  it  does  not  appear  that  he  made  any 
profit  from  the  use  of  the  money.  In  re  Noble, 
178  Pa.  St.  460. 

Where  the  guardian  received  some  securities 
bearing  annual  interest,  and  some  bearing 
simple  interest,  and  he  mingled  both  with  his 
own  funds,  and  made  investments  on  some  of 
which  he  received  more  than  legal  interest,  he 
should  be  charged  with  annual  interest.  Far- 
well  v.  Steen,  46  Vt.  678. 

1.  Simple  Interest  Only  Charged.  —  Tyson  v. 
Sanderson,  45  Ala.  364;  Starling  v.  Balkum, 
47  Ala.  314;  Mover  v.  Fletcher,  56  Mich.  508; 
Matter  of  Ward,  73  Mich.  220. 

Where  the  annual  receipts  exceed  the  ex- 
penditures, the  expenditures  will  be  applied 
primaiily  to  the  extinguishment  of  current  in- 
come, and  the  balance  of  interest  will  not  be 
added  to  the  principal  for  future  computations 
of  interest;  but  the  claim  that  all  expenditures 
should  be  charged  on  the  principal,  so  as  to 
leave  the  entire  income  to  accumulate  as 
a  non-interest-bearing  fund,  cannot  be  sus- 
tained. Huggins  v.  Blakely,  9  Rich.  Eq.  (S. 
Car.)  408. 

Conflicting  Cases  in  Kentucky.  —  The  rule  of 
compounding  the  interest  every  two  years  is 
laid  down  in  Karr  v.  Karr,  6  Dana  (Ky.)  3, 
and  Alsop  v.  Barbee,  14  B.  Mon.  (Ky.)  419; 
recognized  in  Tanner  v.  Skinner,  11  Bush  (Ky.) 
120,  and  Finnell  v.  O'Neal,  13  B  ush  (Ky.)  176; 
but  denied  in  Crooks  v.  Turpen,  1  B.  Mon. 
(Ky.  183,  and  Campbell  v.  Golden,  79  Ky.  544. 

2.  Interest  Compounded  Where  There  Was  Gross 
Negligence.  —  Calhoun  v.  Calhoun,  41  Ala.  369; 
Brand  v.  Abbott,  42  Ala.  499;  Vaughan  v. 
Bibb,  46  Ala.  153;  Childress  v.  Childress,  49 
Ala.  237;  Slate  v.  Washburn,  67  Conn.  196; 
Royston  v.  Royston,  29  Ga.  82;  Starrett  v. 
Jameson,  29  Me.  504;  Boynton  v.  Dyer,  18 
Pick.  (Mass.)  1;  Clarkson  v.  De  Peyster. 
Hopk.  (N.  Y.)  424;  Hughes's  Appeal,  53  Pa. 
St.  500. 

What  Is  Such  Gross  Negligence  as  to  Warrant 
Compounding  Interest.  —  Buying  unauthorized 
investments,  but  such  as  were  commonly 
bought  by  private  investors,  is  not  sufficient. 
Slate  v.  Washburn,  67  Conn.  196. 

A  guardian  who  negligently,  but  in  good 
faith,  mixes  the  funds  with  his  own,  and  does 
not  invest  them,  but  makes  no  profit,  will  be 
charged  with  simple  interest,  compound  in- 
terest being  allowed  for  gross  delinquency 
only.  Clarkson  v.  Dc  Peyster,  Hopk.  (N.  Y.) 
424.  See  also  Dietterich  v.  Heft,  5  Pa.  St.  87; 
Pcnnypacker's  Appeal,  41  Pa.  St.  494. 

3.  Interest  Compounded  Whore  Thero  Was 
Fraud. —  Bryant  7'.  Craig,  t2  Ala.  354;  Roys- 
ton v.  Royston,  29  Ga.  82;  Pccllc  v.  State,  118 
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Ind.  512;  Crump  v.  Gerock,  40  Miss.  765; 
Matter  of  Harland,  5  Rawle  (Pa.)  323;  Matter 
of  Thurston,  57  Wis.  104. 

Interest  Will  Be  Compounded  Where  There  Was 
Collusion  or  Gross  Delinquency.  —  Crooks  v. 
Turpen,  1  B.  Mon.  (Ky.)  183. 

4.  Interest  Compounded  for  Wilful  or  Extreme 
Disregard  of  Duty.  —  Cousin's  Estate,  m  Cal. 
441;  State  v.  Richardson,  29  Mo.  App.  595; 
State  v.  Gilmore,  50  Mo.  App.  353;  Latham  v. 
Wilcox,  99  N.  Car.  367;  Lukens's  Appeal,  7 
W.  &  S.  (Pa  )  48.  Compare  Johnson  v.  John- 
son, 6  Heisk.  (Tenn.)  240. 

Long  Retention  of  Funds  and  Refusal  to  Ac- 
count when  Summoned.  —  One  who  has  retained 
the  funds  for  many  years,  and  has  refused  to 
render  an  account,  even  when  summoned, 
should  be  charged  with  compound  interest. 
Price  v.  Peterson,  38  Ark.  494. 

One  Who  Has  Used  His  Ward's  Money  for  His 
Own  Purposes,  and  neglected  to  make  any  ac- 
counts, will  be  charged  with  compound  in- 
terest.   Matter  of  Eschrich,  85  Cal.  98. 

Loaning  Without  Security  or  Interest.  —  Where 
the  guardian  loaned  the  ward's  funds  to  his 
mother-in-law,  from  year  to  year,  without 
security  or  payment  of  interest,  compound 
interest  was  charged.  Gilbert  v.  Guptill,  34 
111.  112. 

5.  Carr  v.  Askew,  94  N.  Car.  194,  where  the 
trust  was  terminated  by  the  death  of  the  ward. 

6.  Bass  v.  Cook,  4  Port.  (Ala.)  390;  Tutor- 
ship of  Hollingsworth,  45  La.  Ann.  134;  Shurt- 
leff  v .  Rile,  140  Mass.  213;  Moyer  v.  Fletcher, 
56  Mich.  508;  Phillips  v.  Davis,  2  Sneed 
(Tenn.)  520,  62  Am.  Dec.  472;  Armstrong  v. 
Walkup,  12  Gratt.  (Va.)  608. 

7.  Ward's  Labor  Considered  in  Fixing  Allow- 
ance for  Board  —  Alabama.  —  Montgomery  v. 
Givhan,  24  Ala.  568;  Calhoun  v.  Calhoun,  41 
Ala.  369. 

Arkansas,  —  Campbell  v.  Clark,  63  Ark.  450. 

Illinois.  —  Meyer  v.  Temme,  72  111.  574. 

Indiana.  —  Marquess  v.  La  Baw,  82  Ind.  550. 

Iowa.  —  Foteaux  v.  Lepage,  6  Iowa  123. 

Kentucky.  —  Haydcn  v.  Stone,  I  Duv.  (Ky.) 
396;  Clement  v.  Hughes,  (Ky.  1891)  16  S.  W. 
Rep.  358. 

Louisiana.  —  Gross's  Succession,  23  La. 
Ann.  105. 

Michigan.  —  Matter  of  Livernois,  78  Mich. 
330. 

Pennsylvania.  —  Beam's  Appeal,  96  Pa.  St. 
74;  Simon's  Appeal,  (Pa.  1887)  8  Atl.  Rep.  34. 

Tennessee.  —  Phillips  v.  Davis,  2  Sneed 
(Tenn.)  520,  62  Am.  Dec.  472. 

But  it  is  erroneous  to  charge  the  jury  to  take 
into  consideration  the  future  value  of  the 
ward's  work.    Meyer      Temme,  72  III.  574. 
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regularly  w  orks  for  the  guardian,  so  as  to  earn  substantial  wages,  no  doubt 
the  guardian  will  be  held  liable  to  pay  him  therefor.1 

b.  Credits  Allowed  to  Guardian— (i)  Expenses  of  Administering 
Trust  —  (a)  In  General.  —  The  guardian  is  allowed  all  expenses  properly  incurred 
in  the  execution  of  his  trust,2  and  all  sums  rightfully  chargeable  upon  the 
ward's  property  and  paid  by  the  guardian.3 

(b)  Expenses  of  Litigation  and  Counsel  Fees.  —  A  guardian  who  has  instituted  litiga- 
tion, or  defended  actions,  if  he  has  acted  reasonably  and  prudently  in  suing 
or  defending,  can  charge  in  his  guardian's  account  the  proper  and  necessary) 
expenses  incurred  in  such  litigation,4  including  counsel  fees.5    He  may  also 


A  guardian  who  treats  the  wards  as  mem- 
bers of  his  family,  and  has  them  help  in  the 
family  work,  though  he  has  servants  sufficient 
to  do  all  necessary  work,  will  not  be  charged 
with  their  labor,  although  he  has  allowance 
for  board  and  clothing.  Armstrong  v.  Walk- 
up,  12  Gratt.  (Va.)  608.  See  also  Moyer  v. 
Fletcher,  56  Mich.  508;  Tutorship  of  Hollings- 
worth,  45  La.  Ann.  134. 

1.  See  Beam's  Appeal,  96  Pa.  St.  74. 

2.  Reducing  Estate  to  Possession.  —  The  ex- 
pense of  reducing  the  estate  to  possession,  in 
addition  to  commissions  for  managing  it,  may 
be  allowed  to  the  guardian.  Bickerstaff  v. 
Marlin,  60  Miss.  509,  45  Am.  Rep.  418. 

A  Trust  Company  Acting  as  Guardian  may  em- 
ploy agents  to  collect  the  rents  and  charge  the 
sums  paid  to  the  estate.  Garvey  v.  Owens, 
(Super.  Ct.  Gen.  T.l  12  N.  Y.  Supp.  349. 

Where  Three  Wards  Are  Owners  of  a  Fund,  each 
should  be  charged  one-third  of  the  general  ex- 
penses, and  each  the  expenses  peculiar  to  him- 
self.   Whitford  v.  Foy,  65  N.  Car.  265. 

Expenses  in  Managing  Farm.  —  Under  the 
Rhode  Island  statute  (Pub.  Stat.,  c.  168,  §  33; 
Gen.  Laws  1896,  c.  196,  §  34)  providing  that  a 
guardian  shall  improve  his  ward's  estate 
frugally,  and  apply  the  income  and  profits  to 
his  support,  if  the  guardian  can  most  ad- 
vantageously to  the  ward  manage  the  farm 
and  support  him  from  its  proceeds,  instead  of 
renting  it,  expenditures  in  its  necessary  opera- 
tion will  be  allowed.  Remington  v.  Field,  16 
R.  I.  509. 

Expenses  of  and  Losses  in  Business.  —  A  guard- 
ian cannot  engage  the  estate  in  business  and 
charge  it  with  losses,  Corcoran  v.  Allen,  11 
R.  I.  567. 

But  if  such  business  is  done,  and  the  profits 
have  gone  into  the  estate,  or  are  claimed  by 
the  ward,  the  necessary  expenses  and  inci- 
dental losses  will  be  deducted  from  the  profits. 
Corcoran  v.  Allen,  11  R.  I.  567;  Murphy  v. 
Walker,  131  Mass.  341. 

The  Prohibition  Against  Exceeding  the  Minor's 
Income  applies  to  expenditures  for  the  manage- 
ment and  preservation  of  the  ward's  estate,  as 
well  as  to  personal  expenditures  for  the  ward. 
Payne  v.  Scott,  14  La.  Ann.  773. 

3.  Claims  Against  Ancestor. —  Whether  the 
guardian  is  compellable  to  pay  the  bond  debts 
of  an  ancestor  from  the  ward's  estate,  qucere. 
March  71.  Bennett,  1  Vern.  428. 

The  guardian  is  not  compellable  to  apply  the 
profits  of  the  ward's  estate  to  pay  the  ances- 
tor's debts.    Waters  v.  Ebrall,  2  Vern.  606. 

Credit  will  not  be  allowed  to  a  guardian  for 
paying  a  note  of  the  ward's  deceased  father, 
where  such  note  was  barred  by  the  statute  of 
limitations  and  was  in  no  way  binding  upon 
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the  ward's  estate.  In  re  Wordell,  (N.  J.  1888) 
12  Atl.  Rep.  133. 

But  if  the  guardian  receives  from  the  admin- 
istrator the  funds  of  the  ward's  father's  estate, 
and  from  it  pays  debts  due  from  that  estate, 
he  is  entitled  to  credit  therefor.  Foreman  v. 
Murray,  7  Leigh  (Va.)  412. 

If  he  pays  such  claims  before  their  ap- 
proval, he  runs  the  risk  of  their  disapproval, 
or  of  the  estate  being  insolvent,  but  he  is  not 
guilty  of  a  wrong  which  will  prevent  the  pay- 
ments being  credited  to  him,  if  they  are  finally 
approved.    Corcoran  v.  Allen,  11  R.  I.  567. 

A  guardian  has  no  right  to  use  the  money 
derived  from  the  sale  of  the  estate  of  the  ward's 
grandmother  to  pay  debts  due  from  the  estate 
of  the  ward's  grandfather,  though  the  ward 
had  the  same  interest  in  each  estate.  Matter 
of  Kennedy,  120  Cal.  458. 

Making  Good  Defective  Title. —  A  guardian 
who  has  sold  his  ward's  land,  which  is  after- 
ward taken  and  sold  to  pay  an  ancestor's  debt, 
cannot  protect  the  purchaser  by  buying  in  the 
land  out  of  the  ward's  funds,  and  a  payment 
made  for  that  purpose  will  not  be  allowed. 
State  v.  Clark,  28  Ind.  138. 

Payments  for  Joint  Benefit  of  Guardian  and 
Ward,  —  Where  the  guardian  is  also  life  tenant 
of  land  of  which  the  ward  owns  the  remainder, 
he  cannot  remove  incumbrances  with  the 
ward's  funds,  and  charge  the  entire  payment 
to  him;  but  the  ward's  interest  will  be  com- 
puted by  the  life  tables,  and  his  proportion  of 
the  burden  allowed.  Bourne  v.  Maybin,  3 
Woods  (U.  S.)  724. 

Where  a  Guardian  Is  Dowress  in  Her  Ward's 
Lands,  but  takes  no  steps  to  have  her  dower 
assigned,  she  cannot  charge  the  ward  with 
one-third  of  the  rents.  Rawson  v.  Corbett,  15a 
111.  466. 

4.  Expenses  of  Litigation.  —  Alexander  v. 
Alexander,  5  Ala.  517;  Taylor  v.  Kilgore,  33 
Ala.  214;  Kingsbury  v.  Powers,  131  111.  1S2; 
Smith  v.  Bean,  8  N.  H.  15;  Ex  p.  Dawson,  3 
Bradf.  (N.  Y.)  130;  M'Dowell  v.  Caldwell,  2 
McCord  Eq.  (S.  Car.)  43. 

If  a  Guardian  Institutes  Suits  Without  Any 
Pretense  of  Right  or  possibility  of  success,  he  is 
not  permitted  to  charge  the  ward  with  the 
cost.  Even  the  advice  of  counsel  will  not  pro-  - 
tect  him,  if  it  was  so  manifestly  wrong  as  to 
show  the  total  incompetence  of  the  counsel . 
employed.    Savage  v.  Dickson,  16  Ala.  257. 

Where  Litigation  Is  Rendered  Necessary  by  the 
Guardian's  Negligent  and  irregular  (though  not 
dishonest)  acts,  he  will  be  charged  with  the 
entire  cost.  Mulholland's  Estate,  154  Pa.  St. 
491;  Steyer  v.  Morris,  39  111.  App.  382. 

5.  Counsel  Fees  Incident  to  Litigation.  —  Chap- 
line  v.  Moore,  7  T.  B.  Mon.  (Ky.)  150;  Mc- 
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charge  counsel  fees  for  advice  and  other  legal  assistance,  if  the  services  were 
necessary  and  the  amount  paid  reasonable.1  If  his  own  accounts  are  attacked, 
and  litigation  results,  he  will  be  allowed  to  charge  the  expenses  of  his  defense, 
if  the  controversy  was  not  due  to  his  own  fault,  and  he  is  sustained,  or  sub- 
stantially so,  in  the  result.2 

(2)  Support  and  Education  of  Ward — -(a)  In  General.  —  The  first  duty  of  the 
guardian  is  to  provide  for  the  proper  maintenance  and  education  of  the  ward ; 
and  if  the  ward  has  sufficient  means  to  make  it  proper,  or  if  his  circumstances 
make  it  necessary,  to  support  him  from  the  estate,  proper  charges  for  board 
and  education  furnished  or  procured  by  the  guardian  will  be  allowed.3 


Williams  v.  McWilliams,  15  La.  Ann.  88; 
Brown  v.  Mullins,  24  Miss.  204;  Mathes  v. 
Bennett,  21  N.  H.  204;  Mauer  of  Hynes,  105 
N.  Y.  560;  Evan's  Estate,  13  Lane.  L.  Rev. 
(Pa.)  409. 

But  When  the  Administrator  of  an  Estate  Had 
Employed  Competent  Counsel  to  represent  the 
estate,  an  heir  who  personally  employs  coun- 
sel to  look  after  his  interests  cannot  charge  a 
part  of  the  fees  to  other  heirs  to  whom  he  is 
afterward  appointed  guardian.  Chapline  v. 
Moore,  7  T.  B.  Mon.  (Ky.)  150. 

A  Guardian  Who  Himself  Prosecuted  a  Claim 
Against  the  Ward's  Estate  which  was  disallowed 
has  no  right  to  an  allowance  for  counsel  fees. 
Smythe  v.  Lumpkin,  62  Tex.  242. 

1.  Counsel  Fees  for  Advice  and  Legal  Assist- 
ance.—  Alexander  v.  Alexander,  8  Ala.  796; 
Royston  v.  Royston,  29  Ga.  82;  Epperson  v. 
Nugent,  57  Miss.  45,  34  Am.  Rep.  434;  Pyatt 
v.  Pyatt,  44  N.  J.  Eq.  491;  Moore  v.  Shields, 
69  N.  Car.  50;  Burke  v.  Turner,  85  N.  Car.  500; 
McElhenny's  Appeal,  46  Pa.  St.  347;  McGary 
V.  Lamb,  3  Tex.  342. 

Fees  Must  Have  Been  Paid.  —  Counsel  fees 
will  not  be  allowed  to  a  guardian  unless  it  ap- 
pears that  he  has  paid  them.  Modawell  v. 
Holmes,  40  Ala.  391. 

Advice  as  to  Payment  of  Claim  Where  No  Legal 
Question  Is  Involved.  —  A  guardian  who  has 
paid  a  claim  of  five  hundred  dollars  incurred 
by  his  predecessor  for  the  ward's  education  is 
not  entitled  to  a  credit  for  auditing  such  claim 
and  advising  whether  it  should  be  paid,  if  no 
legal  question  was  involved.  Brewer  --. 
Ernest,  81  Ala.  435. 

Assistance  of  Counsel  in  Preparing  Accounts.  — 
The  guardian's  commissions  cover  ihe  keep- 
ing of  proper  accounts,  and  no  allowance  to 
him  will  be  made  for  the  assistance  of  counsel 
10  prepare  them.  Pyatt  v.  Pyatt,  44  N.  J.  Eq. 
491. 

Where  the  employment  of  an  attorney  was 
rendered  necessary  by  the  confusion  of  the 
guardian's  accounts,  due  to  negligence,  the 
attorney's  fees  will  be  disallowed.  Rawson  v. 
Corbctt,  43  III.  App.  127,  150  III.  466. 

Allowance  Discretionary.  —  The  allowance  of 
attorney  fees,  it  has  been  held,  is  in  the  dis- 
cretion of  the  trial  court.  Matter  of  Beisel, 
1 10  Cal.  267. 

2.  Expenses  of  Defending  Guardian's  Accounts. 
—  Ncilson  v.  Cook,  40  Ala.  49K;  Ashley  7'. 
Martin,  50  Ala.  537;  Kingsbury  v.  Powers.  131 
111.  182;  ///  re  Carman,  (Super.  Ct.  Gen.  T.)  4 
N.  Y.  Supp.  690;  McElhenny's  Appeal,  46  Pa. 
St.  347- 

In  North  Carolina  it  has  been  held  that  the 
guardian  is  entitled  to  a  reasonable  allowance 


for  counsel  in  stating  his  account,  and  for  ad- 
vice and  professional  services  if  there  is 
special  difficulty;  but  that  the  expense  of  de- 
fending the  account  should  be  charged  to  the 
ward  only  in  exceptional  cases.  Whitford  v. 
Foy,  65  N.  Car.  265. 

Where  Controversy  Results  from  Guardian's 
Fault.  —  But  a  guardian  will  not  be  allowed  to 
charge  the  expense  of  litigating  the  settlement 
of  the  account  where  the  controversy  was 
largelv  due  to  his  own  fault.  Blake  v.  Pe- 
gram,  109  Mass.  541. 

Where  maladministration  by  the  guardian 
is  found  on  the  accounting  he  may  properly 
be  charged  with  the  cost  of  the  proceedings. 
In  re  Kopp,  (Surrogate  Ct.)  15  Civ.  Pro.  (N. 
Y.)  282. 

In  Removal  Proceedings,  the  allowance  of 
counsel  fees  to  a  guaidian  for  resisting  pro- 
ceedings for  his  removal  depends  not 
altogether  on  the  result,  but  on  whether  he 
proceeded  in  good  faith  and  exercised  a  sound 
discretion  in  making  the  defense.  Dearborn 
v.  Batten.  64  N.  H.  568.  But  if  the  accusa- 
tions against  him  were  sustained,  and  the  in- 
fant was  not  in  fault,  the  costs  will  be  charged 
against  the  guardian  personally.  Silver's 
Estate,  6  Pa.  Dist.  267. 

3.  Allowance  for  Support  and  Education  of 
Ward.  —  Martin  v.  Foster,  38  Ala.  688;  Owen 
v.  Peebles,  42  Ala.  338;  Bond  v.  Lockwood,  33 
111.  212;  Mahony  v.  Mahony.  41  La.  Ann.  135; 
Brent  v.  Grace,  30  Mo.  253;  Scott's  Estate,  15 
Pa.  Co.  Ct.  316;  Wildoner's  Appeal,  (Pa.  1887) 
9  Atl.  Rep.  272;  Albert's  Appeal,  128  Pa.  St. 
613. 

Where  Ward  Is  Out  of  the  Jurisdiction.  —  The 

court  has  power  to  order  maintenance  of  an 
infant  out  of  the  jurisdiction,  and  though  the 
father  has  taken  him  to  another  country,  and 
will  not  bring  him  back,  the  guardian  will  be 
ordered,  in  a  proper  case,  to  support  him  there. 
Stephens  v.  James,  1  Myl.  &  K.  627. 

When  Maintenance  Will  Be  Charged  on  Real 
Estate.  —  The  maintenance  of  a  ward  who  has 
no  personal  property  will  be  charged  on  his 
real  estate,  though  the  estate  would  pass  to 
others  if  the  infant  should  die  before  the  age 
of  twenty-one  years.  In  re  Howarth,  L.  R.  8 
Ch.  415. 

A  Reversionary  Interest  May  Be  Charged  with 
the  Maintenance  of  Infants,  though  some  of  them 
may  not  ultimately  be  entitled  to  the  estate. 
In  such  a  case  the  court  will  order  the  protec- 
tion of  the  integrity  of  the  estate  by  requiring 
insurance  on  the  life  of  the  infants.  De  Witte 
v.  Palin,  I..  R.  14  Eq.  2SI. 

Under  the  Mississippi  Statute  a  guardian  has 
no  right  to  contract  for  education  and  main- 
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(b)  Limitation  to  income.  —  Expenditures  for  the  ward's  support  should  be  lim- 
ited, if  possible,  to  the  income,  and  it  has  been  held  in  England  and  in  many 
of  the  United  States  that  expenditures  in  excess  of  the  income  will  not  be 
allowed  unless  they  had  been  ordered  by  the  court,1  except  in  cases  of 


tenance  without  an  order  of  court,  and  if  he 
does  so  he  is  personally  liable,  and  cannot 
charge  the  expense  thereof  to  the  ward.  Dal- 
ton      Jones,  51  Miss.  585. 

A  Ward  Should  Be  Required  to  Earn  His  Own 
Support  if  Possible;  but  if  he  be  physically  un- 
able to  do  so,  or  cannot  do  it  without  using  the 
time  needed  for  a  good  English  education,  the 
guardian  may  use  the  funds  for  his  support. 
State  v.  Clark,  16  Ind.  97;  Clark  v.  Clark,  8 
Paige  (N.  Y.)  152,  35  Am.  Dec.  676. 

What  Must  Be  Shown  to  Authorize  Allowance. 
—  A  claim  of  a  guardian  for  allowances  for 
board  and  education  will  not  be  allowed  unless 
it  appears  that  ihere  were  no  parents  willing 
to  support  the  ward,  and  that  the  estate  justi- 
fied the  rate  of  expenditure.  State  v.  Roche, 
91  Ind.  4.06,  94  Ind.  372. 

Income  Cannot  Be  Used  for  Support  of  Ward's 
Relatives.  —  The  income  of  a  child's  fortune 
will  not  be  allowed  to  be  used  to  maintain  his 
father,  and  others  of  the  family,  in  a  way 
suited  to  the  ward's  fortune,  but  not  to  theirs. 
McKnight  v.  Walsh,  23  N.  J.  Eq.  136.  See 
also  Hume  v.  Warters,  13  Lea  (Tenn.)  554. 

1.  Expenditures  in  Excess  of  Income  Not  Allowed 
Unless  Ordered  by  Court  —  England.  —  Anstis  v. 
Gandy,  4  Bro.  P.  C.  186;  Carmichael  v.  Wil- 
son, 3  Molloy  84;  Beasley  v.  Magrath,  2  Sch. 
&  Lef.  35 ;  Walker  v.  Wetherell,  6  Ves.  Jr.  474. 

Alabama.  —  Stewart  v.  Lewis,  16  Ala.  734; 
Starling  v.  Balkum,  47  Ala.  314;  Bellamy  v. 
Thornton,  103  Ala.  404. 

Arkansas.  —  Campbell  v.  Clark,  63  Ark.  450. 

Florida.  —  Osborne  v.  Van  Horn,  2  Fla.  360. 

Georgia.  —  Rolfe  v.  Rolfe,  15  Ga.  451;  Free- 
man v.  Tucker,  20  Ga.  6;  Rolf  v.  Rolf,  20  Ga. 
325;  Royston  v.  Royston,  29  Ga.  82;  Smith  v. 
Hilly,  29  Ga.  5S2;  Speer  v.  Tinsley,  55  Ga.  89; 
Cook  v.  Rainey,  61  Ga.  452;  Dowling  z: 
Feelev,  72  Ga.  557;  Poullain  v.  Poullain,  76 
Ga.  448. 

Illinois.  —  Davis  v.  Harkness,  6  111.  173,  41 
Am.  Dec.  184;  Cummins  v.  Cummins,  15 
111.  33. 

Indiana.  —  State  v.  Clark,  16  Ind.  97. 

Iowa.  —  Foteaux  v.  Lepage,  6  Iowa  123. 

Kentucky.  —  Whitledge  v.  Callis,  2  J.  J. 
Marsh.  (Ky.)  403;  Chapline  v.  Moore,  7  T.  B. 
Mon.  (Ky.)  150;  Bybee  v.  Tharp,  4  B.  Mon. 
(Ky.)  313;  Withers  v  Hickman,  6  B.  Mon. 
<Ky.)  292;  Campbell  v.  Golden,  79  Ky.  544. 

Louisiana.  —  Barbarin  v.  Barbarin,  3  La. 
Ann.  264;  Hubbell  v.  Hubbell,  5  La.  Ann. 
524;  Samuels's  Succession,  21  La.  Ann.  15; 
Webre's  Succession,  36  La.  Ann.  312;  Mahony 
v.  Mahony,  41  La.  Ann.  135;  Tutorship  of 
Crane,  47  La.  Ann.  906. 

Mississippi.  —  Moore  v.  Cason,  1  How. 
(Miss.)  53;  Davis  v.  Roberts,  Smed.  &  M.  Ch. 
(Miss.)  543;  Austin  v.  Lamar,  23  Miss.  189; 
Brown  v.  Mullins,  24  Miss.  204;  Frelick  v. 
Turner,  26  Miss.  393;  Gilbert  v.  McEachen,  38 
Miss.  469;  Scotl  v.  Porter,  44  Miss.  365; 
Sample  v.  Lane,  45  Miss.  556;  Wiggle  v.  Owen, 
45  Miss.  691;  Boyd  v.  Hawkins,  60  Miss.  277. 


North  Carolina.  —  Hussey  v.  Roundtree, 
Busb.  L.  (44  N.  Car.)  no;  Long  v.  Norcom,  2 
Ired.  Eq.  (37  N.  Car.)  354;  Johnston  v.  Cole- 
man, 3  Jones  Eq.  (56  N.  Car.)  290;  Caffey  v. 
McMichael,  64  N.  Car.  507;  Johnston  v. 
Haynes,  68  N.  Car.  514;  Tharington  v.  Thar- 
ington,  99  N.  Car.  118. 

South  Carolina.  —  McDowell  v.  Caldwell,  2 
McCord  Eq.  (S.  Car.)  43,  16  Am.  Dec.  635; 
Teague  v.  Dendy,  2  McCord  Eq.  (S.  Car.)  211; 
Prince  v.  Logan,  Spears  Eq.  (S.  Car.)  29;  Vil- 
lard  v.  Robert,  2  Strobh.  Eq.  (S.  Car.)  40,  49 
Am.  Dec.  654;  Holmes  v.  Logan,  3  Strobh. 
Eq.  (S.  Car.)  31. 

Tennessee.  —  Roseborough  v.  Roseborough, 
3  Baxt.  (Tenn.)  314;  Beeler  v.  Dunn,  3  Head 
(Tenn.)  87,  75  Am.  Dec.  761 ;  Owens  v.  Pearce, 
10  Lea  (Tenn.)  45;  Hobbs  v.  Harlan,  10  Lea 
(Tenn.)  268;  Phillips  v.  Davis,  2  Sneed  (Tenn.) 
520,  62  Am.  Dec.  472;  Cohen  v.  Shyer,  1  Tenn. 
Ch.  192. 

Texas. — Smythe  v.  Lumpkin,  62  Tex.  242; 
Jones  v.  Parker,  67  Tex.  76. 

Virginia. — Jackson  v.  Jackson,  1  Gratt. 
(Va.)  143;  Anderson  v.  Thompson,  11  Leigh 
(Va.)  458;  Hooper  v.  Roysler,  1  Munf.  (Va.) 
119;  Myers  v.  Wade,  6  Rand.  (Va.)  444. 

West  Virginia.  —  Windon  v.  Stewart,  43  W. 
Va.  711. 

Whether  Mean  Income  May  Be  Used.  —  In 

Georgia  it  has  been  held  that  if  there  is  prop- 
erty not  immediately  productive,  or  if  the  in- 
come is  fluctuating,  the  ward's  support  will 
not  be  confined  to  the  actual  receipts  of  each 
year,  but  to  the  mean  income.  Carmichael  v. 
Wilson,  3  Molloy  79;  Speer  v.  Tinsley,  55 
Ga.  89. 

But  in  Kentucky,  on  the  other  hand,  it  has 
been  held  that  a  guardian  should  not  expend 
more  than  the  year's  income,  though  he  re- 
place it  from  the  excess  of  other  years.  Bybee 
v.  Tharp,  4  B.  Mon.  (Ky.)  313. 

When  Courts  Will  Order  Use  of  Principal.  — 
The  courts  will  order  the  use  of  the  principal, 
even  for  necessities,  only  with  great  caution, 
and  in  clearly  urgent  cases.  Walker  v. 
Wetherell,  6  Ves.  Jr.  474;  Davis  v.  Harkness, 
6  111.  173,  41  Am.  Dec.  184;  Cummins?'.  Cum- 
mins, 15  111.  33;  Chapline  v.  Moore,  7  T.  B. 
Mon.  (Ky.)  150. 

An  order  for  the  use  of  the  principal  will  be 
granted  when  the  smallnessof  the  income  and 
the  needs  of  the  ward  make  it  imperative. 
Ex  p.  Green,  1  Jac.  &  W.  253;  Barlow  v. 
Grant,  1  Vern.  255;  Osborne  v.  Van  Horn,  2 
Fla.  360;  Rolf  v.  Rolf,  20  Ga.  325;  Withers 
v.  Hickman,  6  B.  Mon.  (Ky.)  292. 

By  Statute  in  Maryland  the  courts  could  order 
the  use  of  the  principal,  but  such  use  was 
strictly  limited  to  the  ward's  maintenance  and 
education  in  a  manner  suited  to  his  prospects. 
Brodess  v.  Thompson,  2  Har.  &  G.  (Md.) 
120. 

Approval  by  Court  of  Use  of  Principal.  —  Ap- 
proval by  the  court  of  a  return  showing  ex- 
penditures in  excess  of  income  constitutes  a 
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extreme  necessity.1  But  in  some  of  the  United  States  the  rule  limiting 
expenditures  to  the  income  is  merely  one  of  caution,  and  such  expenditures 
as  are  required  for  the  proper  support  and  education  of  the  ward  will  be 
approved  though  they  involve  an  encroachment  upon  the  principal  of  his 
funds.2 


ratification  of  such  expenditures.  Cook  v. 
Rainey,  Oi  Ga.  452;  Smith  z.  Hilly,  29  Ga.  582. 

But  in  Arkansas  the  court  is  forbidden  by 
statute  to  approve  the  use  of  the  principal  for 
maintenance  without  an  order,  though  such 
order  would  have  been  granted  if  applied  for. 
Campbell  v.  Clark,  63  Ark.  450. 

1.  Stewart  v.  Lewis,  16  Ala.  734;  Mont- 
gomery v.  Givhan,  24  Ala.  568;  Calhoun  v. 
Calhoun,  41  Ala.  369;  Bellamy  v.  Thornton, 
103  Ala.  404;  State  v.  Clark,  16  Ind.  97;  Jar- 
ret  v.  Andrews,  7  Bush  (Ky.)  311;  Campbell 
v.  Golden,  79  Ky.  544;  Overfield  v.  Overfield, 
(Ky.  1895)  30  S.  W.  Rep.  994;  Holmes  v. 
Logan,  3Strobh.  Eq.  (S.  Car.)  31;  Weathersbee 
v.  Blanton,  31  S.  Car.  604;  Roseborough  v. 
Roseborough,  3  Baxt.  (Tenn.)  314;  Owens  v. 
Pearce,  10  Lea  (  Tenn.)  45. 

In  Massachusetts  it  has  been  held  that  if  the 
sale  of  real  estate  for  reinvestment  is  ordered, 
and  the  proceeds  are  used  for  the  ward's  sup- 
port, the  guardian,  in  order  to  have  such  use 
allowed,  must  clearly  show  the  necessity  there- 
for.   Strong  v.  Moe,  8  Allen  (Mass.)  125. 

In  North  Carolina  it  has  been  held  that  ex- 
penditures beyond  the  principal  without  an 
order  will  be  approved  where  the  necessiiy  is 
extreme,  arising  from  bodily  or  mental  weak- 
ness of  the  ward.  Long  v.  Xorcom,  2  Ired. 
Eq.  (37  N.  Car.)  354;  Johnston  v.  Coleman,  3 
Jones  Eq.  (56  N.  Car.)  290;  Tharington  v. 
Tharington,  99  N.  Car.  118. 

la  Tennessee  it  seems  to  be  the  better  opinion 
that  expenditures  in  excess  of  the  income  will 
not  be  allowed  without  an  order  of  court,  un- 
less both  necessiiy  for  the  expenditures  and 
a  good  cause  why  the  order  was  not  applied 
for  in  advance  are  shown.  Hobbs  v.  Harlan, 
10  Lea  (Tenn.)  268;  Cohen  v.  Shyer,  I  Tenn. 
Ch.  192.  If  the  estate  is  meagre,  the  income 
small,  and  the  expenditures  less  than  the  ex- 
pense of  procuring  an  order,  the  absence  of  an 
order  will  be  excused.  Hobbs  v.  Harlan,  10 
Lea  (Tenn.)  268. 

In  Virginia  it  has  been  held  that  charges  in 
excess  of  the  income  will  be  allowed  under 
very  special  circumstances.  Jackson  v.  Jack- 
son, 1  Gratt.  (Va.)  143;  as  where  such  disburse- 
ments were  unavoidable  without  culpable 
neglect  on  the  part  of  the  guardian,  Hooper  v. 
Royster,  1  Munf.  (Va.)  119. 

It  has  been  held  in  this  state  that  equity  will 
approve  the  use  of  the  principal  of  personal 
property  for  the  ward's  support  and  education, 
where  it  would  have  ordered  the  expenditure 
beforehand,  if  application  iheefor  had  been 
made.  Barton  v.  Bowen,  27  Gratt.  (Va.)  849; 
Rinker  v.  Streii,  33  Gratt.  (Va.)  663.  Jitter, 
as  to  the  principal  fund  derived  from  the  sale 
of  real  estate.  Rinker  v.  Strcit,  33  Gratt.  (Va.) 
663. 

But  under  a  statute  it  was  held  that  the 
principal  of  the  proceeds  of  real  ;state  could 
be  used  only  upon  an  order  of  court,  and  that 
the  order  was  required  in  every  case  to  pre- 
cede the  expenditure.    Gayle  v.  Hayes,  79  Va. 
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542;  Whitehead  v.  Bradley,  87  Va.  676;  Cum- 
ming  v.  Simpson,  (Va.  1887)  1  S.  E.  Rep. 
657. 

The  guardian  will  not  be  allowed  for  ex- 
penditures in  excess  of  the  income  from  an 
entire  estate,  part  of  which  is  still  in  the  hands 
of  the  administrator.  Foreman  v.  Murray,  7 
Leigh  (Va.)  412. 

Power  Implied  from  Will.  —  Where  a  will  di- 
rected that  the  testator's  children  be  sent  to 
"  sudi  school  as  will  enable  them  to  acquire 
the  best  education,"  it  was  held  that  the 
guardian  might  exceed  the  income,  if  neces- 
sary to  educate  them  in  the  manner  prescribed. 
Maclin  v.  Smith,  2  Ired.  Eq.  (37  N.  Car.)  371. 

2.  Gott  v.  Culp,  45  Mich.  265;  Chubb  r. 
Bradley,  58  Mich.  268;  hire  Hough,  1  Ohio 
Dec.  699. 

In  Pennsylvania  it  has  been  held  that  the 
principal  may  be  used  for  the  medical  educa- 
tion of  the  ward,  Smith's  Appeal,  30  Pa.  St. 
397;  and  that  it  may  be  used  for  the  education 
of  a  deaf  mute,  Gilfillen's  Estate,  170  Pa.  St. 
185,  50  Am.  St.  Rep.  760.  But  no  part  of  the 
principal  can  be  used  if  the  guardian  receives 
or  might  receive  sufficient  interest.  Huffer's- 
Appeal,  2  Grant  Cas.  (Pa.)  341. 

Rule  in  New  York  —  When  Guardian  May  Use 
Principal  IVitlwut  Order.  —  The  general  rule 
is  that  a  guardian  cannot  encroach  on  the 
ward's  principal  without  an  order  of  court. 
Black's  Estate,  Tuck.  (N.  Y.)  145;  Matter  of 
Paton,  (Surrogate  Ct.)  7  Misc.  (N.  Y.)  377. 
But  this  rule  is  not  inflexible,  and  if  the  in- 
come is  not  sufficient  and  the  ward's  welfare 
requires  it,  the  guardian  may  tesort  to  the 
principal.  Matter  of  Bostwick,  4  Johns.  Ch. 
(N.  Y.)  100;  Browne  v.  Bedford,  4  Dem.  (N. 
Y.)  304.  However,  if  the  guardian  takes  this 
responsibility,  he  must  make  out  as  clear  a 
case  as  if  he  had  applied  for  an  order  in  ad- 
vance. Oakley  v.  Oakley,  3  Dem.(N.  Y.)  140; 
Hyland  v.  Baxter,  98  N.  V.  610. 

It  is  not  sufficient  that  the  expenditures  were 
suited  to  the  ward's  social  position,  if  they 
were  beyond  his  means.  Oakley  v.  Oakley,  3 
Dem.  (N.  Y.)  140. 

Where  by  will  the  income  of  a  fund  is  de- 
voted to  the  ward's  support,  the  guardian  is 
strictly  limited  to  that,  and  cannot  be  reim- 
bursed, even  for  necessary  expenditures,  from 
the  principal.  Smith  v.  Bixby,  5  Redf.  (N.  Y.) 
196. 

When  Court  Will  Permit  Use  of  Principal.  — 
Permission  to  encroach  on  the  principal  should 
be  given  cautiously,  and  only  when  the  neces- 
sity is  apparent.  Matter  of  Wandell,  32  I  Inn 
(N.  Y.)  545. 

The  court  has  no  power  to  order  the  princi- 
pal to  be  used  for  maintenance  while  there  is. 
uncollected  income  in  the  hands  of  solvent 
debtors.    Matter  of  Plumb,  52  II  un  (N.  Y. )  119. 

The  guardian  should  not  be  allowed  to  ex- 
ceed the  income  where  the  wards  arc  able  to 
earn  their  own  support  and  the  father  is  liv- 
ing.   Kelahcr  v.  McCahill,  26  Hun  (N.  Y.)  148. 
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(o)  When  Father  Is  Guardian  —  aa.  General  Rule.  —  If  the  guardian  be  also  the 
ward's  father,  he  will  not  ordinarily  be  allowed  to  charge  the  account  with 
expenditures  for  the  support  or  education  of  the  ward,  since  it  is  the  father's 
duty  himself  to  support  his  minor  child.1  The  same  consideration  will  pre- 
vent the  allowance  to  a  guardian  of  sums  paid  to  the  ward's  father  for  board 
furnished  by  him.3 

bb.  Exceptions  to  Rule.  —  But  if  the  father  is  so  poor  as  to  be  unable  to  sup- 
port the  ward,  or  if  the  ward's  fortune  is  so  far,  superior  to  the  father's  means 
that  he  is  able  to  afford  a  better  maintenance  and  education  than  the  father 
is  able  to  give  him,  the  court  will  make  an  allowance  to  the  father  from  the 
ward's  estate.3 

,  .  Whether  Expenditures  Must  Be  Sanctioned  by  Order  of  Court.  —  In  some  of 
the  older  cases  an  order  preceding  the  expenditure  is  held  to  be  an  absolute 
prerequisite  to  the  allowance  to  the  father  of  expenditures  for  the  ward's  sup- 
port, and  this  still  seems  to  be  the  rule  in  a  few  of  the  United  States ;  4  but  the 

1.  Father  Not  Ordinarily  Allowed  for  Support 
and  Education —  United  States.  —  Bourne  v. 
Maybin,  3  Woods  (U.  S.)  724. 

District  of  Columbia.  —  Rhodes  v.  Robie,  9 
App.  Cas.  (D.  C.)  305. 

G  ^rgia.  —  Hines  v.  Mullins,  25  Ga.  696. 

Illinois.  —  Bedford  v.  Bedford,  136  111.  354. 

Indiana.  —  Haase  v.  Roehrscheid,  6  Ind.  66; 
Corbaley  v.  State,  81  Ind.  62;  Kinsey  v.  State, 
98  Ind.  351. 

Kentucky.  —  Clement  v.  Hughes,  (Ky.  1891) 
16  S.  W.  Rep.  358. 

Massachusetts.  —  Dawes  v.  Howard,  4  Mass. 

97- 

New  Jersey.  —  Tompkins  v.  Tompkins,  18 
N.  J.  Eq.  303. 

New  York.  —  Matter  of  Kane,  2  Barb.  Ch. 
(N.  Y.)  375- 

North  Carolina. — Walker  v.  Crowder,  2  Ired. 
Eq.  (37  N.  Car.)  478;  Burke  v.  Turner,  85  N. 
Car.  500. 

Ohio.  —  In  re  Gould,  2  Ohio  Dec.  398. 
Pennsylvania.  —  Matter  of  Harland,  5  Rawle 
(Pa.)  323. 

Texas.  —  Buckley  v.  Howard,  35  Tex.  565; 
Kendrick  v.  Wheeler,  85  Tex.  247;  Moore  v. 
Moore,  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  532. 

2.  Guardian  Not  Allowed  for  Payments  to  Father 
for  Ward's  Board.  —  Jackson  v.  Jackson,  1  Atk. 
514;  Butler  v.  Butler,  3  Atk.  60;  Pulsford  v. 
Hunter,  3  Bro.  C.  C.  416;  Wellesley  v.  Beau- 
fort, 2  Russ.  9;  Fuller  v.  Fuller,  23  Fla.  236; 
Windon  v.  Stewart,  43  W.  Va.  711.  And  see 
Suttle  v.  Calwell,  34  Ga.  551;  /«  re  Lizman, 
14  Lane.  L.  Rev.  (Pa.)  38. 

3.  Where  Allowance  Will  Be  Made  to  Father  — 
England. — Ex  p.  Williams,  2  Coll.  Ch.  Cas. 
740;  Buckworth  v.  Buckworth,  1  Cox  Ch.  80. 

United  States.  —  Bourne  v.  Maybin,  3  Woods 
<U.  S.)  724. 

Alabama. — Watts  v.  Steele,  19  Ala.  656,  54 
Am.  Dec.  207;  Alston  v.  Alston,  34  Ala.  15; 
Beasley  v.  Watson,  41  Ala.  234;  Baines  v. 
Barnes,  64  Ala.  375;  Waldron  v.  Waldron,  76 
Ala.  285;  Englehardt  v.  Yung,  76  Ala.  534. 

Florida.  —  Fuller  v.  Fuller,  23  Fla.  236. 

Georgia.  —  Prine  v.  Mapp,  80  Ga.  137. 

Illinois.  —  Bedford  v.  Bedford,  136  111.  354. 

Indiana.  —  Kinsey  v.  State,  71  Ind.  32;  Cor- 
baley v.  State,  81  Ind.  62. 

Kentucky.  —  Chapline  v.  Moore,  7  T.  B. 
Mon.  (Ky.)  150;  Crooks  v.  Turpen,  1  B.  Mon. 
(Ky.)  183;  Patton  v.  Patton,  3  B.  Mon.  (Ky.) 


161;  Clement  v.  Hughes,  (Ky.  1891)  16  S.  W. 
Rep.  358;  Ovetfield  v.  Overfield,  (Ky.  1895)  30 
S.  W.  Rep.  994. 

Massachusetts.  —  Dawes  v.  Howard,  4  Mass. 
97- 

Michigan.  —  Chubb  v.  Bradley,  58  Mich.  268. 
Missouri.  — Otte  v.  Becton,  55  Mo.  99;  State 
v.  Martin,  18  Mo.  App.  468. 

New  Jersey.  —  Morris  v.  Morris,  15  N.  J.  Eq. 
239;  Tompkins  v.  Tompkins,  18  N.  J.  Eq.  303. 

New  York.  —  Clark  v.  Montgomery,  23  Barb. 
(N.  Y.)  464;  Harring  v.  Coles,  2  Bradf.  (N.  Y.) 
349;  Voessing  v.  Voessing,  4  Redf.  (N.  Y.)  360; 
Matter  of  Burke,  4  Sandf.  Ch.  (N.  Y.)  617. 

Pennsylvania.  —  Newport  v.  Cook,  2  Ashm. 
(Pa.)  332;  Seaver's  Estate,  n  Phila.  (Pa.)  I,  32 
Leg.  Int.  (Pa.)  28. 

Tennessee.  —  Trimble  v.  Dodd,  2  Tenn.  Ch. 
500. 

Texas.  —  Buckley  v.  Howard,  35  Tex.  565; 
Kendrick  v.  Wheeler,  85  Tex.  247. 

Virginia.  —  Cunningham  v.  Cunningham,  4 
Gratt.  (Va.)  43. 

No  Allowance  for  Support  of  Others  than  Ward, 
—  The  father  will  not  be  allowed  sufficient  to 
support  other  children  and  a  second  wife  in  a 
condition  suited  to  the  ward's  fortune;  to 
allow  his  ward's  proportionate  part  of  such  an 
establishment  is  the  utmost  that  will  be  done. 
McKnight  v.  Walsh,  23  N.  J.  Eq.  136. 

Income  Bequeathed  with  Directions  for  Accumu- 
lation.—  An  order  will  be  made  to  apply  the 
ward's  income  to  his  support  where  his  father 
is  unable  to  support  him,  though  the  income 
was  bequeathed  with  directions  for  accumula- 
tion. But  the  order  will  be  granted  only  after 
judicial  inquiry  into  the  facts.  Tompkins  v. 
Tompkins,  18  N.  J.  Eq.  303. 

4.  Order  Must  Precede  Expenditure.  —  Hughes 
v.  Hughes,  1  Bro.  C.  C.  387;  Hill  v.  Chap- 
man, 2  Bro.  C.  C.  231;  Simon  v.  Barber,  Tarn- 
lyn  22;  Darter  v.  Speirs,  61  Miss.  148;  Ex  p. 
George,  63  Miss.  143;  Burke  v.  Turner,  85  N. 
Car  500;  Presley  v.  Davis,  7  Rich.  Eq.  (S. 
Car.)  105,  62  Am.  Dec.  396;  Myers  v.  Wade,  6 
Rand.  (Va.)  444. 

Past  Maintenance  will  be  allowed  only  in  a 
special  case,  Ex  p.  Bond,  2  Myl.  &  K.  439; 
under  very  particular  circumstances,  Andrews 
v.  Partington,  3  Bro.  C.  C.  60,  2  Cox  Ch.  223; 
only  upon  the  clearest  proof  that  justice  re- 
quires it,  Evans  v.  Pearce,  15  Gratt.  (Ya.)  513, 
78  Am.  Dec.  635;  Stigler  v.  Stigler,  77  Va.  163. 
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better  rule  is  to  make  such  allowance  in  the  account,  if  the  expenditure  is 
found  to  be  justified  by  the  relative  circumstances  of  the  father  and  of  the 
ward,  though  no  order  had  been  obtained.1 

(d)  Allowance  of  Support  to  Mother.  —  The  rule  of  allowance  for  the  ward's  sup- 
port is  more  favorable  to  the  mother  than  to  the  father ;  she  is  under  no  obli- 
gation to  support  from  her  own  resources  a  child  who  has  means  of  his  own, 
and  she  is  therefore  permitted  to  charge  the  ward's  estate  for  the  expenses  of 
his  board  and  education.3    This  extends,  in  a  proper  case,  to  expenditures 


1.  Justifiable  Expenditures  Allowed  though  No 
Order  Was  Obtained  —  England.  —  Reeves  v. 
Brymer,  6  Ves.  Jr.  425;  Sherwood  v.  Smith,  6 
Ves.  Jr.  454;  Maberly  v.  Turton,  14  Ves.  Jr. 
499  {overruling  Hill  v.  Chapman,  and  Andrews 
v.  Parrington,  cited  in  preceding  note). 

Alabama.  —  Alston  v.  Alston,  34  Ala.  15; 
Beasley  v.  Watson,  41  Ala  234;  Baines  v. 
Barnes,  64  Ala.  384 

Florida.  —  Fuller  v.  Fuller,  23  Fla.  236. 

Missouri.  —  Otte  :'.  Becton,  55  Mo.  99;  State 
v.  Marlin,  18  Mo.  App.  468. 

New  York.  —  Voessing  v.  Voessing,  4  Redf. 
<N.  Y.)  360;  Matter  of  Miller,  34  Hun  (N.  Y.) 
268;  Matter  of  Bostwick,  4  Johns.  Ch.  (N.  Y.) 
105. 

Tennessee.  —  Trimble  v.  Dodd,  2  Tenn,  Ch. 
500. 

But  see  Matter  of  Kane,  2  Barb.  Ch.  (N.  Y.) 
375- 

Expenditures  by  the  Father  Before  His  Appoint- 
ment as  Guardian  may  be  allowed  in  his  ac- 
count, where  he  was  not  able  to  support  the 
ward.  Matter  of  Wright,  I  Connoly  (N.  Y.) 
281. 

Such  expenditures  were  allowed  though  the 
father  was  of  abundant  means  when  they  were 
made,  he  being  bankrupt  at  the  time  of  the 
allowance.  Bourne  v.  Maybin,  3  Woods  (U. 
S.)  724.  Contra,  Griffith  v.  Bird,  22  Gratt. 
(Va.)  73- 

The  Burden  of  Proof  is  upon  the  parent  to 
establish  such  a  state  of  facts  as  entitles  him 
to  the  allowance,  and  the  proof  should  be 
clear  when  the  allowance  is  at  all  extrava- 
gant. Trimble  v.  Dodd,  2  Tenn.  Ch.  500; 
Hoose  v.  Roehrscheid,  6  Ind.  66. 

Expenditures  Not  Charged  in  Account  Regarded 
as  Gratuitous.  —  Reynolds  v.  Reynolds  (Ky. 
1892)  18  S.  W.  Rep.  517. 

Father's  Right  in  Suit  on  His  Bond.  —  In  cer- 
tain cases  the  father  has  been  allowed  to  set 
up  his  equity  to  have  the  support  of  the  ward 
credited  to  him,  even  in  a  suit  on  the  bond, 
though  no  order  had  been  made.  Kinsey  v. 
State,  71  Ind.  32;  Corbaley  v.  State,  81  Ind. 
62;  Overfield  v.  Ovcrfield,  (Ky.  1895)  30  S.  W. 
Rep.  994. 

2.  Mother  Allowed  for  Board  and  Education  — 

England.  —  Fawkner  v.  Watts,  1  Atk.  406; 
Ex  p.  Swift,  1  Russ.  &  M.  575;  Billingsly  v. 
Critchet,  1  Bro.  C.  C.  269;  Haley  v.  Bannis- 
ter, 4  Madd.  275;  Fcntiman  v.  Fentiman,  13 
Sim.  171;  Roach  v.  Garvan,  1  Ves.  158;  Exp. 
Petre,  7  Ves.  Jr.  403. 

Alabama.  —  Stewart  v.  Lewis,  16  Ala.  734; 
Englchardt  v.  Yung,  76  Ala.  534. 

California.  —  Matter  of  Bciscl,  110  Cal.  267. 

Florida.  —  Osborne  v.  Van  Horn,  2  Fla.  360. 

Illinois.  —  Mowbry  v.  Mowbry,  64  111.  383. 

Kentucky.  —  Chapline  v.  Moore,  7  T.  B. 
Mon.  (Ky.)  150. 


Louisiana.  —  Tutorship  of  Crane,  47  La. 
Ann.  896. 

Massachusetts.  —  Whipple  v.  Dow,  2  Mass. 
418;  Dawes  v.  Howard,  4  Mass.  97;  Melanefy 
v.  O'Driscoll,  164  Mass.  422. 

New  York.  —  Gladding  v.  Folleit,  2  Dem. 
(N.  Y.)  58;  Matter  of  Winsor,  5  Dem.  (N.  Y.) 
340;  Wilkes  v.  Rogers,  6  Johns.  (N.  Y.) 
567. 

Pennsylvania.  —  Bellas's  Estate,  6  Kulp 
(Pa.)  189. 

Texas.  —  Freybe  v.  Tiernan,  76  Tex.  286. 
But  compare  Ailing  v.  Ailing,  52  N.  J.  Eq. 
92,  distinguishing  Pyatt  v.  Pyatt,  46  N.  J.  Eq. 
285. 

In  South  Carolina  it  has  been  held  that  a 
mother  having  means  sufficient  only  for  her- 
self may  have  an  allowance  from  the  estates 
of  children  which  are  considerable;  but  that 
this  should  look  only  to  her  expenditures,  and 
not  to  repaying  her  for  care  and  attention.  Hey- 
ward  v.  Cuthbert,  4  Desaus.  (S.  Car.)  445.  See 
also  Ailing  v.  Ailing,  52  N.  J.  Eq.  92. 

Excessive  Charges  Disallowed.  —  See  Matter  of 
Guernsey,  21  111.  443. 

The  mother  cannot  claim  for  past  support 
more  than  might  then  have  been  reasonably 
allowed,  though  the  ward  has  since  received  a 
greater  fortune.  Chaplin  v.  Chaplin,  3  P. 
Wms.  365;  Ailing  v.  Ailing,  52  N.  J.  Eq.  92. 
Nor  may  she  claim  more  than  she  actually  ex- 
pended,  though  the  ward's  means  would  have 
warranted  a  larger  allowance.  Bruin  v. 
Knott,  1  Phil.  572,  9  Jur.  979. 

Where  the  guardian  paid  over  a  pension  of 
twelve  dollars  a  month  to  the  ward's  mother, 
who  was  very  poor,  and  supported  the  entire 
family  with  it,  only  the  ward's  proportion  was 
allowed  to  the  guaidian.  Hume  v.  Warteis, 
13  Lea  (Tenn.)  554. 

No  Allowance  Unless  Claimed  by  Mother.  — 
Where  a  mother  voluntarily  maintains  and 
educates  her  children  and  wards  at  her  own 
cost,  she  cannot  be  compelled  to  charge  them 
therefor  in  the  interest  of  her  creditors.  Han- 
ford  v.  Prouty,  133  111.  339.  Nor  can  her  ad- 
ministrator claim  an  allowance,  where  there 
is  no  evidence  that  she  intended  to  make  a 
charge.  Guion  v.  Guion,  16  Mo.  4S,  57  Am. 
Dec.  223. 

Where  a  guardian  loans  money  to  the 
mother  on  her  promise  to  charge  the  wards  for 
board  and  apply  the  amount  on  the  loan,  such 
agreement  gives  to  the  guardian  no  right 
against  the  wards,  and  if  the  mother  makes 
no  charge  the  guardian  cannot  claim  an  allow- 
ance.   Wyckoff  v,  Hulse,  32  N.  J.  Eq.  697. 

Where  a  guardian  wrongfully  paid  the 
ward's  share  of  insurance  to  the  mother,  he 
cannot  recoup  by  claiming  credit  for  board 
furnished  by  her,  which  she  never  claimed. 
Taylor  v.  Hill,  86  Wis.  99. 
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made  without  an  order  of  court,  or  before  such  order,  as  well  as  after  it.1 

(e)  To  Other  Persons  in  Loco  Parentis.  —  If  the  guardian  takes  the  ward  into  his 
own  family,2  or  if  he  lives  in  the  family  of  a  stepfather,3  an  uncle  or  aunt,4 


1.  Proper  Expenditures  Made  Without  Order 
Allowed  —  England. —  Fentiman  v.  Fentiman, 
13  Sim.  171;  Exp.  Petre,  7  Ves.  Jr.  403. 

Alabama.  — Stewart  v.  Lewis,  iG  Ala.  734. 

California.  —  Matter  of  Beisel,  no  Cal.  267. 

Kentucky,  —  Hughart  v.  Spratt,  78  Ky.  313. 

Louisiana.  —  Tutorship  of  Crane,  47  La. 
Ann.  896  (but  see  Samuels's  Succession,  21  La. 
Ann.  15). 

New  York.  —  Browne  v.  Bedford,  4  Dem. 
(N.  Y.)  304;  Matter  of  Winsor,  5  Dem.  (N.  Y.) 
340;  Wilkes  v.  Rogers,  6  Johns.  (N.  Y.)  567; 
Matter  of  Bostwick,  4  Johns.  Ch.  (N.  Y.)  100; 
Matter  of  Ogg,  1  Connoly  (N.  Y.)  10. 

Texas.  —  Freybe  v.  Tiernan,  76  Tex.  286. 

In  Iowa  it  has  been  held  that'  an  order  of 
allowance  to  the  mother  for  past  support  will 
be  made  only  under  special  circumstances, 
which  must  appear  in  the  application.  Welch 
v.  Burris,  29  Iowa  186. 

Undes  the  Statutes  of  California  the  Probate 
Court  (as  distinguished  from  chancery)  had  no 
authority  to  compel  a  guardian  to  repay  neces- 
sary disbursements  made  for  the  ward  by  the 
mother,  though  the  ward's  income  was  ample. 
Swift  v.  Swift,  40  Cal.  456. 

The  Mother  May  Support  the  Child  Gratui- 
tously; but  if  she  has  the  control  of  the  prop- 
erty her  expenditures  will  be  charged  thereon 
unless  there  is  proof  of  her  intent  to  make  no 
charge.  Englehardt  v.  Yung,  76  Ala.  534. 
See  also  Bellas's  Estate,  6  Kulp  (Pa.)  189. 

2.  Where  Guardian  Takes  Ward  into  His  Own 
Family. — -Reynolds  v.  Jones,  63  Ark.  259; 
Campbell  v.  Clark,  63  Ark.  450;  Stout  v. 
Wood,  59  111.  App.  122;  Marquess  v.  La  Baw, 
82  Ind.  550  (but  see  Doan  v.  Dow,  8  Ind.  App. 
324);  Snover  v.  Prall,  38  N.  J.  Eq.  207;  Otis  v. 
Hall.  117  N.  Y.  131;  Shuey's  Estate,  1  Pa. 
Super.  Ct.  405;  Booth  v.  Sineath,  2  Strobh. 
Eq.  (S.  Car.)  31. 

Where  a  ward's  services,  after  she  reached 
ten  years  of  age,  were  worth  her  maintenance, 
and  an  uncle  offered  to  take  care  of  her  with- 
out charge,  the  court  refused  to  allow  the 
guardian  for  her  maintenance.  Simon's  Ap- 
peal, (Pa.  1887)  8  Atl.  Rep.  34. 

Mere  Gratuitous  Declarations  of  an  intention 
not  to  charge  for  board,  not  made  to  any  one 
having  authority,  nor  to  secure  appointment, 
will  not  estop  the  guardian  from  making  such 
charge  in  a  proper  case.  Cunningham  v. 
Pool,  9  Ala.  615;  Armstrong  v.  Walkup,  9 
Gratt.  (Va.)  372;  Hooper  v.  Royster,  1  Munf. 
(Va.)  119. 

Declarations  Made  in  Court  to  Secure  Appoint- 
ment.—  But  where  there  was  a  contest  over 
the  appointment,  and  the  person  afterwards 
appointed  guardian  declared  in  court  that  if  he 
were  appointed  he  would  maintain  and  educate 
the  ward  gratuitously,  charges  for  such  ex- 
penses were  disallowed.  Barg's  Estate,  Myr. 
Prob.,(Cal.)  69;  State  v.  Baker,  8  Md.  44. 

The  Charge  for  Board  on  Annual  Accounts  is  a 
sufficient  evidence  of  the  guardian's  intent  to 
justify  an  allowance  therefor  on  final  account. 
Bond  v.  Lockwood,  33  111.  212;  Latham  v. 
Myers,  57  Iowa  519. 


If  a  Guardian,  Without  Informing  the  Coart 
that  the  Ward  Has  Lived  in  His  Family,  Charges 
Him  for  Board,  the  settlemeni  is  liable  to  be  set 
aside.    Doan  v.  Dow,  8  Ind.  App.  324. 

Where  the  Guardian  Is  Insolvent,  and  by  bad 
management  has  become  liable  for  the  ward's 
entire  estate,  the  court  will  allow  credit  to 
him  for  actual  disbursements,  though  he  stood 
in  loco  parentis.  Tucker  v.  Bond,  74  Mo.  App. 
331.  See  also  Alsop  v.  Barbee,  14  B.  Mon. 
(Ky.)  419. 

3.  Where  Ward  Lives  with  Stepfather  —  Eng- 
land. —  Cooper  v.  Martin,  4  East  77. 

Alabama.  —  Englehardt  v.  Yung,  76  Ala. 
534- 

Illinois.  —  Brush  v.  Blanchard,  18  111.  46; 
Bond  v.  Lockwood,  33  111.  212;   Mowbry  v. 
Mowbry,  64  111.  383;   Rawson  v.  Corbett,  43 
111.  App.  127;  Meyer  v.  Temme,  72  111.  574. 
Indiana.  —  Glidewell  v.  Snyder,  72  Ind.  528. 
Iowa.  —  Bradford  v.  Bodfish,  39  Iowa  681. 
Michigan.  —  Matter  of  Ward,  73  Mich.  220. 
Minnesota,  —  Matter  of  Besondy,  32  Minn. 
385,  50  Am.  Rep.  579. 

New  York.  —  Matter  of  Ackerman,  116  N. 
Y.  654,  26  N.  Y.  St.  Rep.  666;  Hill  v.  Han- 
ford,  11  Hun  (N.  Y.)  536. 

Oregon.  —  Gerber  v.  Bauerline,  17  Oregon 
"5- 

Pennsylvania.  —  Brown's  Appeal,  112  Pa.  St. 
18;  Douglas's  Appeal,  82  Pa.  St.  169. 

Application  of  Rule  to  Particular  Circumstances. 
—  A  stepfather  maintained  a  child  between  the 
ages  of  four  and  fifteen  years  as  his  own;  he 
received  as  guardian  its  pension,  and  mingled 
this  with  his  own  funds,  keeping  no  account. 
It  was  held  that  he  was  entitled  to  charge  board 
against  the  amount  received,  especially  since 
the  ward  left  his  home  when  his  services  be- 
came valuable.  Pratt  v.  Baker,  56  Vt.  70. 
But  board  was  disallowed  on  very  similar 
facts  in  Dissenger's  Case,  39  N.  J.  Eq.  227. 

A  stepfather  who  takes  the  children  into  his 
own  family,  supports  them  by  his  labor,  and 
uses  real  estate  in  which  they  own  an  interest, 
will  not  be  charged  with  rent,  nor  allowed  for 
board  or  for  ordinary  education;  but  he  may 
be  allowed  for  education  in  a  boarding  school 
elsewhere.  Mulhern  v.  McDavitt,  16  Gray 
(Mass.)  404. 

Board  Furnished  by  Stepfather  Before  His  Ap- 
pointment as  Guardian. —  In  North  Carolina  it 
has  been  held  that  where  a  stepfather  becomes 
guardian  he  cannot  charge  for  board  furnished 
prior  to  his  appointment.  Barnes  v.  Ward, 
Busb.  Eq.  (45  N.  Car.)  93,  57  Am.  Dec.  590. 

After  a  Stepfather  Has  Been  Removed  from  the 
Guardianship,  it  is  too  late  to  claim  an  allow- 
ance for  the  first  time.  State  v.  Preetorius, 
11  Mo.  App.  593. 

4.  Where  Ward  Lives  with  Uncle  or  Aunt.  — 
Chapline  v.  Moore,  7  T.  B.  Mon.  (Kv.)  150; 
Flynn  v.  Walsh,  (Md.  1885)  3  Atl.  Rep.  245; 
Moyer  v.  Fletcher,  56  Mich.  508;  Jacobia  v. 
Terry,  92  Mich.  275;  State  v.  Slevin,  93  Mo. 
253,  3  Am.  St.  Rep.  526;  Horton's  Appeal,  94 
Pa.  St.  62;  Crosby  v.  Crosby,  1  S.  Car.  337; 
Olsen  v.  Thompson,  77  Wis.  666. 
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or  other  person  assuming  a  parental  relation  to  him,1  the  question  is  one  of 
more  difficulty.  Prima  facie  the  obligation  to  support  the  ward  does  not  rest 
upon  such  persons,  and  they  may  be  allowed  for  the  expenses  of  his  main- 
tenance; but  if  from  the  relationship  of  the  parties,  the  mode  in  which  the 
ward  was  treated,  the  benefit  received  from  his  labor,  the  statements  of  the 
one  caring  for  him,  and  the  other  circumstances  of  the  case,  an  intention 
not  to  charge  for  the  maintenance  is  reasonably  to  be  imputed  to  the 
quasi  parent,  he  will  not  be  allowed  afterwards  to  recall  the  gift  and  claim  an 
allowance. 

(f)  Items  of  Support  Allowed.  —  The  items  of  expenditure  allowed  for  the  ward's 
maintenance  and  education  differ  so  much  with  the  amount  of  the  estate  and 
the  circumstances  of  the  ward  that  no  general  rules  can  be  stated.  Economy 
is  not  to  be  regarded  as  the  sole  or  primary  consideration,  but  rather,  if  the 
estate  permits  it,  the  bringing  the  ward  up  so  as  to  be  fitted  for  the  position 
in  life  which  he  is  to  fill.2  Where  the  circumstances  and  fortune  of  the  ward 
warrant  it,  traveling  expenses,3  the  purchase  of  a  piano,4  and  the  purchase  or 
hiring  of  a  horse  5  are  proper  items  of  expenditure.     But  a  guardian  will  not 


1.  A  Ward's  Grandmother,  also  guardian,  who 
received  moneys,  but  spent  very  much  more 
for  board,  education,  and  medical  care,  but 
kept  no  account,  and  also  provided  by  will  for 
the  ward's  future  support,  will  not  be  charged 
with  the  sums  received.  Laffertv's  Estate,  147 
Pa.  St.  283. 

Brother-in-law.  —  A  guardian  cannot  charge 
for  board  furnished  to  his  sisters-in-law, 
where  he  invited  them  to  live  with  him  gratui- 
tously. M' Do  well  v.  Caldwell,  2  McCord  Eq. 
(S.  Car.)  43,  16  Am.  Dec.  635. 

Brother.  —  Where  a  brother,  before  appoint- 
ment as  guardian,  had  supported  the  wards, 
and  after  appointment  received  the  proceeds 
of  land,  the  past  support  may  be  taken  into 
account  in  fixing  the  allowance  for  the  future, 
where  he  did  not  intend  to  donate  the  support. 
Hovell  v.  Noll,  (Brooklyn  City  Ct.  Gen.  T.)  10 
Misc.  (N.  Y.)  546. 

Where  One  Cared  for  Children  Out  of  Friendship 
to  Their  Mother  for  fifteen  years,  keeping  no 
account  thereof,  and  was  then  appointed 
guardian,  it  was  held  that  no  allowance  for 
the  past  support  would  be  made.  Davis  v. 
Roberts,  Smed.  &  M.  Ch.  (Miss.)  543. 

Bringing  Ward  Up  as  Member  of  Family  With- 
out Expectation  of  Reward.  —  A  payment  of 
board  to  one  who  took  the  ward  and  brought 
her  up  as  a  member  of  his  family,  without 
claim  or  expectation  of  reward,  will  not  be 
allowed.    Folger  v.  Heidel,  60  Mo.  285. 

Guardian  Not  Allowed  for  Money  Paid  for  Board 
Where  None  Was  Claimed.  —  If  a  guardian,  by 
loaning  money  without  security,  has  become 
responsible  for  its  loss,  he  cannot  defend  on 
the  ground  that  the  borrower  had  boarded  the 
ward,  where  she  never  made  any  claim  for 
such  board.  Post's  Estate,  Myr.  Prob.  (Cal.) 
230. 

So  where  a  guardian,  on  being  cited  to  ac- 
count, gave  to  his  brother,  with  whom  the 
ward  had  lived,  a  note  for  her  board,  where 
there  had  been  no  agreement  to  pay,  nor  any 
demand  for  it,  the  note  was  disallowed.  Mat- 
ter of  Eschrich,  85  Cal.  98. 

2.  Items  of  Support  Primary  Consideration. 
—  Farrancc  v.  Viley,  9  Eng.  L.  &  Eq.  219; 
Ex  p.  Pcjre,  7  Vcs.  Jr.  403;  Ex  p.  Swift,  1 
Russ.  &  M.  575;  Barnes  v.  Ross,  (1896)  A.  C. 


625;  Bybee  v.  Tharp,  4  B.  Mon.  (Ky.)  313; 
Gott  v.  Culp,  45  Mich.  265;  Ailing  v.  Ailing, 
52  N.  J.  Eq.  92;  Matterof  Burke,  4  Sandf.  Ch. 
(NT.  Y.)  617. 

The  Louisiana  Code  declares  that  "  the  ex- 
penses for  the  support  and  education  of  the 
minor  ought  to  be  so  regulated  that  nothing 
decent  or  necessary  shall  be  wanting  to  him 
according  to  his  condition  in  life."  Tutorship 
of  Crane,  47  La.  Ann.  906. 

A  Guardian  Cannot  Defend  Extravagant  Ex- 
penditures Out  of  the  Principal  by  the  fact  that 
the  ward's  eldest  sister  and  their  physician  ad- 
vised and  urged  the  expenditures.  Fielder  v. 
Harbison,  93  Ky.  482. 

Guardian  or  Parent  Not  Permitted  to  Make 
Profit.  —  Ailing  v.  Ailing,  52  N.  J.  Eq.  92; 
Phillips  v.  Towles,  73  Ala.  406;  Bannister  v. 
Bannister,  44  Vt.  624. 

With  Whom  Determination  of  Amount  of  Ex- 
penditures Rests. —  In  Mississippi  it  has  been 
held  that  the  amount  of  the  expenditures  is 
not  in  the  discretion  of  the  guardian,  but  is  in 
that  of  chancery.  Dalton  v.  Jones,  51  Miss. 
585. 

In  England  it  has  been  held  that  where  the 
infant's  maintenance  has  been  settled  by  the 
court  and  the  guardian  exceeds  the  allowance, 
the  court  will  not  allow  the  extra  expenditure 
except  under  special  circumstances.  It  was 
allowed,  however,  in  this  case.  Rainsford  v. 
Freeman,  1  Cox  Ch.  417. 

But  in  New  York  it  has  been  held  that  an 
order  by  which  the  guardian  is  to  pay  bills 
incurred  by  the  waul  for  tuition  and  school 
expenses  to  a  specified  limit  cannot  be  sus- 
tained, since  the  incurring  of  the  bills  must  be 
on  the  guardian's  discretion  and  not  on  the 
ward's.    Matterof  Plumb,  52  Hun  (N.  Y.)  1 19. 

3.  Traveling  Expenses.  —  In  re  Clarke,  17 
Eng.  L.  <V  Eq.  599;  Clay  ->.  Pennington,  8 
Sim.  359;  Cummins  v.  Cummins,  29  111.  452. 

4.  Piano.  — ■  Pierce  v.  Prescott,  128  Mass.  140. 

5.  Purchase  or  Hiring  of  Horse. —  Harbin  v. 
Bell,  54  Ala.  389;  Owen  v.  Peebles,  42  Ala. 
338;  Owens  -'.  Walker,  2  Strobh.  Eq.  (S.  Car.) 
289;  Wallis  v.  Ncale,  43  W.  Va.  529.  Sec  also 
Ruble  v.  Cottrell,  57  Ark.  190. 

Though  tho  Purchase  of  a  81ave  was  unauthor- 
ized, yet  if  the  ward  has  received  the  slave, 
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be  allowed  for  cash  given  to  the  ward  during  his  minority,  unless  there  is  clear 
proof  that  the  ward  ratified  the  act  after  reaching  his  majority.1 

(3)  Repairs,  Taxes,  and  Insurance.  —  Since  it  is  the  guardian's  duty  to 
keep  the  ward's  estate  from  depreciation,  proper  expenditures  for  repairs, 
taxes,  and  insurance  will  be  allowed  to  him.* 

(4)  Improvements.  —  The  guardian  has  no  inherent  right  to  expend  the 
ward's  money  for  improvements,  and  if  he  makes  such  improvements  without 
an  order  it  is  at  his  own  risk;  yet  in  many  cases  such  expenditures,  though 
not  ordered,  have  been  allowed,  where  they  appeared  to  have  been  judicious 
and  beneficial  to  the  ward.3 


the  sum  paid  should  be  allowed  to  the  guard- 
ian.   Brown  v.  Mullins,  24  Miss.  204. 

1.  Cash  Given  to  Ward.  —  Hescht  v.  Calvert, 
32  W.  Va.  215;  Kelaher  v.  McCahill,  26  Hun 
(N.  Y.)  148. 

A  guardian  can  recover  from  the  ward 
money  advanced  for  furnishing  a  house,  if 
after  majority  the  articles  were  accepted,  so 
as  to  ratify  the  loan.  Matter  of  Plumb,  (Sur- 
rogate Ct.)  24  Misc.  (N.  Y.)  249. 

Money  Furnished  to  a  Ward  to  Engage  in  Busi- 
ness, impairing  his  capital,  will  not  be  allowed 
Shaw  v.  Coble,  63  N.  Car.  377;  hi  re  Mells,  64 
Iowa  391. 

But  in  Indiana  it  has  been  held  that  a  guard- 
ian has  some  discretion  in  allowing  to  the 
ward  money  to  spend;  and  where  the  estate 
was  one  hundred  and  seventy  dollars,  and  the 
ward  was  cared  for  by  relatives  gratuitously, 
the  guardian  was  held  not  liable  for  giving  to 
him  sums  of  five  dollars,  by  which  the  entire 
estate  was  exhausted  in  six  and  a  half  years. 
Karney  v.  Vale,  56  Ind.  542. 

2.  Allowance  to  Guardian  for  Repairs,  Taxes, 
and  ^Insurance.  —  Waldrip  v.  Tulley,  48  Ark. 
297;' Matter  of  Beisel,  110  Cal.  267;  Mahony 
v.  Mahony,  41  La.  Ann.  135;  Cromwell  v. 
Kirk,  1  Dem.  (N.  Y.)  599;  Hobbs  v.  Harlan, 

10  Lea  (Tenn.)  268. 
Where  the  Guardian  Expends  Money  in  Eepairs 

Without  an  Order,  he  runs  the  risk  of  the  ex- 
penditures being  approved;  but  if  they  are 
found  to  be  proper,  the  expense  will  be 
allowed.  Cheney  v.  Roodhouse,  32  111.  App. 
49;  Frankenfield's  Appeal,  102  Pa.  St.  589. 

If  the  Guardian  Is  a  Life  Tenant  and  primarily 
liable  to  make  repairs,  he  will  not  be  permit- 
ted to  charge  them  to  the  ward.  In  re  Wor- 
dell,  (N.  J.  1888)  12  Atl.  Rep.  133.  But  the 
court  may  order  repairs  made,  though  the 
ward  is  a  remainderman  after  the  mother's 
life  estate,  where  the  life  tenant  is  willing  to 
join  in  the  expenditures.    Hood  v.  Bridport, 

11  Eng.  L.  &  Eq.  271. 

3.  United  States.  — [Williams  v.  Barrett,  2 
Cranch  (C.  C.)  673. 

California.  —  Guy  v.  Du  Uprey,  16  Cal.  195, 
76  Am.  Dec.  518;  Matter  of  Beisel,  no  Cal. 
267. 

Georgia.  —  Royston  v.  Royston,  29  Ga.  82. 

Illinois.  —  Cheney  v.  Roodhouse,  32  111.  App. 
49,  135  111.  257. 

Maryland.  —  Brodess  v.  Thompson,  2  Har. 
&  G.  (Md.)  120. 

New  Jersey.  —  Haggerty  v.  McCanna,  25  N. 
J.  Eq.  48. 

New  York.  —  Hassard  v.  Rowe,  11  Barb. 
(N.  Y.)  22;  Cromwell  v.  Kirk,  1  Dem.  (N.  Y.) 
599- 


Oregon.  — Gerber  v.  Bauerline,  17  Oregon 
115- 

Pennsylvania.  —  Matter  of  Kearnes,  1  Pa. 
St.  326;  Eberts  v.  Eberts,  55  Pa.  St.  no;  Kill- 
patrick's  Appeal,  113  Pa.  St.  46. 

Virginia.  —  Jackson  v.  Jackson,  1  Gratt. 
(Va.)  143. 

Where  Court  Fixes  Limit  of  Improvements.  — 

The  making  of  improvements  may  be  author- 
ized by  the  Probate  Court;  and  if  that  court 
orders  improvements  to  a  certain  limit,  the 
limit  fixes  the  extent  of,  the  guardian's 
authority,  but  is  not  an  absolute  prohibition  to 
go  beyond  it,  and  if  the  guardian  exceeds  the 
limit,  and  the  court  finds  the  excess  to  have 
been  necessary  and  useful,  it  will  be  allowed. 
May  v.  Skinner,  149  Mass.  375,  152  Mass.  328. 

But  where  the  amount  of  expenditure  for 
improvements  was  fixed  by  the  court,  and  the 
guardian  made  contracts  to  that  limit,  which 
omitted  many  necessary  things,  and  afterwards 
supplied  them  beyond  the  limit  fixed,  credit 
for  the  excess  was  not  allowed.  Snodgrass's 
Appeal,  37  Pa.  St.  377. 

Interest  Allowed  on  Money  Borrowed  under 
Order  Afterwards  Eeversed.  —  Kingsbury  v. 
Powers,  131  111.  182. 

Guardian's  Right  to  Rent  for  Building  Put  on 
Ward's  Land. —  Where  a  guardian  put  up  a 
building  on  his  ward's  land  for  his  business, 
and  the  court  disallowed  the  charge,  the  guard- 
ian was  treated  as  owning  the  building,  and 
was  allowed  to  charge  rental  to  the  ward 
therefor  if  it  was  valuable  to  the  estate. 
Murphy  v.  Walker,  131  Mass.  341. 

Right  to  Cost  of  Profitable  Improvements  from 
Increased  Income  Obtained  Thereby.  —  Where  the 
guardian  makes  profitable  improvements,  he 
can  charge  the  cost  to  the  increased  income 
obtained  thereby,  but  not  to  the  principal,  nor 
can  he  have  a  judgment  for  the  sum.  Hobbs 
v.  Harlan,  10  Lea  (Tenn.)  268. 

Power  of  Court  to  Order  Continuance  of  Partner- 
ship and  Completion  of  Works.  —  It  is  within  the 
power  of  the  Probate  Court  to  order  a  continu- 
ance of  a  partnership,  and  the  expenditure  of 
funds  to  complete  an  unfinished  distillery; 
and  the  order  will  justify  prudent  expenditures 
therefor.  Powell  v.  North,  3  Ind.  392,  56  Am. 
Dec.  513. 

Where  the  Guardian  Paid  the  Ward's  Stepmother 
for  Improvements  which  she  had  made  on  the 
land,  the  payment  cannot  be  allowed,  though 
made  bona  fide,  unless  the  stepmother  had  a 
legal  lien  for  her  expenditures.  Cassedy  v. 
Casey,  58  Iowa  326. 

Improvements  on  Land  Fraudulently  Bought 
from  Wards.  —  A  guardian  will  not  be  allowed 
for  improvements  on  land  which  he  fraudu- 
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(5)  Losses  Not  Attributable  to  Guardians  Negligence  —  (a)  Rule  stated.  —  If 
funds  of  the  ward  are  lost  by  reasons  not  chargeable  to  the  guardian's  fault, 
he  can  credit  his  account  with  the  amount  of  the  losses;1  but  if  the  loss 
resulted  from  a  failure  to  exercise  that  measure  of  diligence  and  prudence 
required  of  the  guardian,  he  will  not  be  permitted  to  throw  it  upon  the  ward 
by  charging  it  in  his  account.* 

(b)  Applications  of  Rule  —  aa.  Loans  Without  Sufficient  Security.  —  A  loan  of  the 
ward's  funds,  on  the  sole  credit  of  the  borrower,  without  security,  is  never 
proper,  and  the  guardian  is  liable  for  any  loss  therefrom.3  So  if  the  security 
was  inadequate.4 

66.  Loans  on  Personal  Security.  —  All  loans  on  personal  security  were  disap- 
proved in  the  older  cases,5  but  the  application  of  this  rule  has  ceased  with  the 


lently  bought  from  the  wards.  Eberts  v. 
Eberts,  55  Pa.  St.  no. 

A  Guardian  Who  Is  Cotenant  with  His  Wards 
has  no  right  to  charge  them  with  contribution 
to  improvements  made  by  him.  Lane  v.  Tay- 
lor, 40  Ind.  495. 

A  guardian  who  owns  a  half  interest  with 
his  ward  cannot  expend  sums  wholly  dispro- 
portionate to  the  ward's  means,  and  charge 
half  of  them  to  the  ward.  But  on  partition 
sale  he  may  have  the  increased  amount  result- 
ing from  the  improvements  credited  to  him. 
Jessup  v.  Jessup,  102  111.  480. 

1.  Credit  Allowed  to  Guardian  for  Losses  Not 
Attributable  to  His  Fault  —  Alabama.  —  New- 
man v.  Reed,  50  Ala.  297;  Thompson  v. 
Thompson,  92  Ala.  545. 

California,  —  Post's  Estate,  Myr.  Prob. 
(Cal.)  230;  Cousin's  Estate,  in  Cal.  441;  Cur- 
tis v.  Devoe,  121  Cal.  468. 

Georgia.  —  Haddock  v.  Planters'  Bank,  66 
Ga.  496. 

Indiana. — Slauteri'.  Favorite,  107  Ind.  291. 
Kentucky.  —  Durrett  v.  Com.,  90  Ky.  312. 
Maryland.  —  O'Hara  v.  Shepherd,  3  Md.  Ch. 
306. 

North  Carolina.  —  Christman  v.  Wright,  3 
Ired.  Eq.  (38  N.  Car.)  549;  State  v.  Foy,  65  N. 
Car.  265;  Covington  v.  Leak,  65  N.  Car.  594. 

Pennsylvania. — Ogle's  Estate,  5  Pa.  St.  15; 
Jack's  Appeal,  94  Pa.  St.  367. 

South  Carolina.  —  Boggs  v.  Adger,  4  Rich. 
Eq.  (S.  Car.)  408. 

2.  Credit  Not  Allowed  for  Losses  Resulting  from 
Negligence. —  McLean  v.  Hosea,  14  Ala.  194, 
48  Am.  Dec.  94;  State  v.  Washburn,  67  Conn. 
187;  Skelton  v.  Ordinary,  32  Ga.  266;  Slauter 
v.  Favorite,  107  Ind.  291;  Garner  v.  Hendry, 
95  Iowa  44:  Smith  v.  Smith,  7  J.  J.  Marsh. 
(Ky.)  238;  French  v.  Currier,  47  N.  H.  88; 
Hurdle  v.  Leath,  63  N.  Car.  597;  Lcchler's 
Appeal,  (Pa.  1888)  14  All.  Rep.  451;  Worrell's 
Appeal,  9  Pa.  St.  508;  Evan's  Estate,  7  Pa. 
Super.  Ct.  142.  See  supra,  this  title,  Rights 
and  Duties  Arising  from  Relation  of  Guardian 
and  Ward  —  Obligations  of  Guardian  —  Gen- 
erally —  Measure  of  Care  Required. 

A  Guardian  Appointed  in  Another  State  will  not 
be  held  to  a  stricter  rule  of  investment  than 
that  prescribed  by  the  law  of  the  ward's  domi- 
cil.    Lamar  v.  Micou,  114  U.  S.  218. 

3.  Guardian  Liable  for  Losses  Arising  from 
Loans  Without  Security  —  Alabama.  —  Ncilson 
v.  Cook,  40  Ala.  498;  Harbin  v.  Hell,  54  Ala. 
389;  Lee  v.  Lec,  55  Ala.  590;  May  v.  Duke,  61 
Ala.  53. 


Illinois.  —  Gilbert  v.  Guptill,  34  111.  112. 
Kentucky.  —  Clay  V.  Clay,  3  Met.  (Ky.)  54S. 
Massachusetts.  —  Clark  v.  Garfield,  8  Allen 
(Mass.)  427;  Richardson  v.  Boynton,  12  Allen 
(Mass.)  138. 

North  Carolina.  —  Boyett  v.  Hurst,  1  Jones 
Eq.  (54  N.  Car.)  166;  Covington  v.  Leak,  65  N. 
Car.  594;  Freeman  v.  Wilson,  74  N.  Car.  368; 
Collins  v.  Gooch,  97  N.  Car.  186,  2  Am.  St. 
Rep.  284. 

Pennsylvania.  —  Dietterich  v.  Heft,  5  Pa. 
St.  87. 

South  Carolina.  —  Spear  v.  Spear,  9  Rich. 
Eq.  (S.  Car.)  184;  Nance  v.  Nance,  1  S.  Car. 
209;  Allen  v.  Gaillard,  1  S.  Car.  279. 

Mere  Promise  to  Give  Security  Not  Sufficient.  — 
Post's  Estate,  Myr.  Prob.  (Cal.)  230,  57  Cal. 
273- 

In  Vermont  it  has  been  held  that  a  guardian 
is  not  liable  for  loss  by  the  bankruptcy  of  a 
borrower,  though  he  took  an  unsecured  note, 
and  included  sums  due  to  himself  and  to  the 
ward,  if  the  referee  finds  no  negligence  or 
want  of  care.  Barney  v.  Parsons,  54  Vt.  623, 
41  Am.  Rep.  858. 

And  in  North  Carolina  a  guardian  who  bona 
fide  sold  the  ward's  cotton  on  twenty  days' 
credit,  taking  an  unsecured  note,  and  sold  his 
own  in  the  same  way,  was  held  not  liable  for 
loss.    State  v.  Morrison,  68  N.  Car.  162. 

4.  Inadequate  Security.  —  Lee  v.  Lee,  55  Ala. 
590;  Atkinson  v.  Wittig,  (Ky.  1897)  40  S.  W. 
Rep.  457;  Harding  v.  Larned,  4  Allen  (Mass.) 
426;  Hindle  v.  Leath,  63  N.  Car.  597;  Lechler's 
Appeal,  (Pa.  1888)  14  All.  Rep.  451. 

In  Lending  the  Ward's  Money  on  Mortgage,  the 
guardian  should  see  not  only  that  the  security 
is  sufficient,  but  that  the  money  will  probably 
be  paid  without  litigation,  or  else  he  should 
provide  in  the  mortgage  for  the  expenses  of  a 
suit.    Brewer  v.  Ernest,  81  Ala.  435. 

The  Taking  of  a  Second  Mortgage  is  not  con- 
clusively a  breach  of  trust,  but  throws  on  the 
guardian  the  burden  of  showing  that  his  act 
was  prudent  or  unavoidable.  Monroe  v. 
Osborne,  43  N.  J.  Eq.  248. 

Where  Borrower  and  Surety  Are  Partners.  — 
Where  the  law  requires  investments  to  be 
secured  by  the  bond  and  note  of  some  person 
other  than  the  borrower,  it  does  not  constitute 
actionable  negligence  that  the  borrower  and 
surety  were  partners,  where  both  were  solvent, 
and  both  afterwards  failed.  Watson  v.  IIol- 
ton,  115  N.  Car.  36. 

5.  Loans  on  Personal  Security  Formerly  Disap- 
proved.—  Smith  v.  Smith,  7  J.  J.  Marsh.  (Ky.) 
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modern  changes  in  business.1 

re  Investments  Without  Order  of  Court. — So  also  it  has  been  held  in  some 
cast  s  that  any  investment  not  reported  to  and  approved  by  the  court  is  at  the 
guardian's  risk,2  but  this  rule  has  not  been  generally  adopted.3 

,/,/.  Investments  Outside  of  Jurisdiction.  —  It  is  ordinarily  more  prudent  for  the 
guardian  to  invest  funds  within  the  jurisdiction,  where  they  are  under  his  own 
observation  and  the  jurisdiction  of  the  domestic  courts;  and  by  statute  in 
some  states  this  has  been  made  an  absolute  requirement,  so  that  investments 
out  of  the  state,  unless  ordered  by  the  court,  are  a  violation  of  duty,  making 
the  guardian  liable  for  any  loss.4 

t-e.  Investments  in  Guardian's  Own  Name.  —  If  the  guardian  makes  investments 
or  deposits  funds  in  his  own  name,  he  will  not  be  permitted  to  charge  them  to 
the  ward  upon  their  loss.5 

//.  Investments  in  Confederate  Funds.  —  Peculiar  difficulties  arose  in  the 
Southern  states  by  reason  of  the  total  extinction  of  the  Confederate  currency 
and  bonds,  in  which  many  trust  estates  were  held.  It  was  formerly  held  by 
the  Supreme  Court  of  the  United  States  and  by  the  courts  of  a  few  of  the 
states  that  a  guardian  would  not  be  allowed  to  credit  his  account  with  invest- 
ments in  Confederate  bonds,  on  the  ground  that  such  an  investment  was 
illegal,  as  being  an  act  in  aid  of  rebellion.  Statutes  of  the  states  in  rebellion 
expressly  sanctioning  such  investments,  and  decrees  of  court  sanctioning  them, 
were  alike  held  to  be  null  and  to  afford  no  protection  to  the  guardian.6  But 
the  now  universally  accepted  doctrine  is  that  the  receipt  of  Confederate  mone}r 
in  the  ordinary  course  of  business,  or  even  the  purchase  of  Confederate  bonds, 
while  they  were  a  valuable  and  usual  investment,  sanctioned  by  the  de  facto 
law  of  the  state,  were  not  necessarily  wrongful  acts.7    This  rule  has  very 


238;  Smith  v.  Smith,  4  Johns.  Ch.  (N.  Y.)  281; 
Torry  v.  Frazer,  2  Redf.  (N.  Y.)  486;  Nance  v. 
Nance,  1  S.  Car.  209;  Spear  v.  Spear,  9  Rich. 
Eq.  (S.  Car.)  184. 

1.  Guardian  May  Now  Accept  Personal  Security. 
—  Newman  v.  Reed,  50  Ala.  297;  Thompson 
v.  Thompson,  92  Ala.  545;  Smith  v.  Smith,  7 
J.  J.  Marsh.  (Ky.)  238;  Lovell  v.  Minot,  20 
Pick.  (Mass.)  116. 

Where  a  testator  left  funds  invested  in 
notes,  and  the  guardian  continues  the  practice, 
and  the  notes  are  still  perfectly  good  at  the 
time  of  accounting,  the  guardian  will  not  be 
required  to  account  for  them  in  cash.  Smith 
v.  Smith,  4  Johns.  Ch.  (N.  Y.)  281. 

2.  Investments  Without  Order  of  Court.  —  Mat- 
terof  Carver,  118  Cal.  73;  Mclntyre  v.  People, 
103  111.  142;  Bates  v.  Dunham,  58  Iowa  308; 
Carlyle  v.  Carlyle,  10  Md.  440. 

3.  See  Beasley  v.  Watson,  41  Ala.  234;  Dur- 
rett  v.  Com.,  90  Ky.  312;  Fidelity  Trust,  etc., 
Co.  v.  Glover,  90  Ky.  355,  where  the  necessity 
of  procuring  an  order  is  expressly  denied;  and 
the  cases  cited  in  the  previous  notes,  passim, 
where  it  is  not  required  for  the  guardian's 
justification. 

4.  Investment  Out  of  Jurisdiction.  —  Lyne  v. 
Perrin,  97  Ky.  738  (under  statute);  Welch  v. 
Baxter,  45  La.  Ann.  1062;  Collins-'.  Gooch,  97 
N.  Car.  186,  2  Am.  St.  Rep.  284.  See  also 
State  v.  Washburn,  67  Conn.  187. 

5.  Investments  and  Deposits  in  Guardian's  Own 
Name.  —  Matter  of  Bane,  120  Cal.  533  (under 
statute) ;  Allen  v.  Leach,  7  Del.  Ch.  83  ; 
McWhorter  v.  Tarpley,  54  Ga.  291;  Byne  v. 
Anderson,  67  Ga.  466;  Speer  v.  Tinsley,  55 
Ga.  89;  Jenkins  v.  Walter,  8  Gill  &  J.  (Md.) 
218  ;   Knowlton  v.  Bradley,  17  N.   H.  458  ; 


Otlo  v.  Van  Riper,  31  N.  Y.  App.  Div.  278; 
White  v.  Parker,  8  Barb.  (N.  Y.)  48;  Cum- 
mings  v.  Mebane,  63  N.  Car.  315;  Stanley's 
Appeal,  8  Pa.  St.  431;  Booth  v.  Wilkinson,  78 
Wis.  652,  23  Am.  St.  Rep.  443. 

It  Makes  No  Difference  that  by  an  Indorsement 
on  the  Certificate  of  Deposit  he  has  declared  it  to 
be  the  ward's.  Jenkins  v.  Walter,  8  Gill  &  J. 
(Md.)  218. 

Where  a  Sum  Was  Bequeathed  to  a  Father  and 
Guardian  on  condition  of  his  giving  bond  to 
pay  the  principal,  but  without  interest,  to  the 
son  when  he  should  come  of  age,  if  he  places 
the  money  at  interest,  since  the  investment  is 
for  his  own  benefit  only,  he  will  bear  the  risk 
and  be  liable  for  it  if  lost.    Walker  v.  Walker, 

42  Ga.  135.  See  supra,  this  title,  Rights  and 
Duties  Arising  from  Relation  of  Guardian  and 

Ward ,  subdiv.  3.  a.  (3)  (a)  -What  Constitutes 

Conversion. 

Contra — Loss  Resulting  from  War.  —  In  Vir- 
ginia where  the  guardian  deposited  money  in 
his  own  name,  but  without  mingling  it  with 
his  own  funds,  and  it  was  lost  by  the  general 
collapse  of  the  war,  the  form  of  the  deposit  not 
affecting  it,  he  was  held  not  liable.  Parsley  v. 
Martin,  77  Va.  376,  46  Am.  Rep.  733. 

6.  Investments  in  Confederate  Funds.  —  Horn  v. 
Lockhart,  17  Wall.  (U.  S.)  570,  followed  in 
Lamar  v.  Micou,  112  U.  S.  452;  Hall  v.  Hall, 

43  Ala.  488,  94  Am.  Dec.  703;  Houston  v. 
Deloach,  43  Ala.  364,  94  Am.  Dec.  689;  Powell 
v.  Knighton,  43  Ala.  626;  Newman  v.  Reed, 
50  Ala.  297;  Corbitt  v.  Carroll,  50  Ala.  315; 
Bailey  v.  Fitz  Gerald,  56  Miss.  578,  58  Miss. 
658,  reversing  Trotter  v.  Trotter,  40  Miss.  704. 

7.  Investments  in  Confederate  Funds  Not  Neces- 
sarily Wrongful —  Alabama.  —  Watson  v.  Stone, 
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recently  been  accepted  by  the  Supreme  Court  of  the  United  States,  reversing 
its  former  position.1  The  question  then  becomes  one  of  negligence  ;  and  it  is 
held  that  to  accept  Confederate  funds  unnecessarily  after  they  had  become 
discredited  by  the  course  of  the  war,  was  such  a  lack  of  prudence  as  to  make 
the  guardian  liable  for  loss.2 

statutory  Scales  of  Depreciation.  —  In  some  states  there  are  statutory  scales  of 
depreciation  to  ascertain  the  amount  for  which  the  guardian  should  be  held 
liable  for  the  loss  of  Confederate  funds.3  And  the  same  method  was  also 
resorted  to  in  cases  of  loss  by  the  Continental  currency.4 

(6)  Compensation  for  Services.  —  The  guardian  is  entitled  to  credit  himself 
with  a  reasonable  compensation  for  his  services.5  In  some  jurisdictions  the 
compensation  is  a  fixed  commission,  provided  by  statute.6    In  the  absence  of 


40  Ala.  451,  91  Am.  Dec.  484;  Neilson  v.  Cook, 
40  Ala.  498;  Beasley  v.  Watson,  41  Ala.  234; 
Owen  v.  Peebles,  42  Ala.  338;  Walthall  v. 
Walthall,  42  Ala.  450;  Elston  v.  Wyley,  42 
Ala.  640;  Hoffman  v.  Stoudemire,  42  Ala.  593; 
Newman  v.  Reed,  50  Ala.  297;  Ferguson  v. 
Lowery,  54  Ala.  510,  25  Am.  Rep.  718;  Stew- 
art v.  McMurray,  82  Ala.  269;  Bentley  v. 
Dailey,  87  Ala.  406. 

Georgia.  —  Nelms  v.  Summers,  54  Ga.  605; 
Baldy  v.  Hunter,  98  Ga.  170;  Franklin  v.  Mc- 
Elroy,  99  Ga.  123. 

Mississippi. — Coffin  v.  Bramlitt,  42  Miss. 
194. 

North  Carolina.  —  State  v.  Foy,  65  N.  Car. 
265;  Cummings  v.  Mebane,  63  N.  Car.  315; 
Longmire  v.  Herndon,  72,  N.  Car.  629;  Free- 
man v.  Wilson,  74  N.  Car.  368;  Green  v.  Roun- 
tree,  88  N.  Car.  164. 

South  Carolina.  —  Wilson  v.  Braddy,  16  S. 
Car.  517;  Brabham  v.  Crosland,  25  S.  Car.  525. 
Compare  Waller  v.  Cresswell,  4  S.  Car.  353. 

1.  Baldy  v.  Hunter,  171  U.  S.  388,  which 
limits  Lamar  v.  Micou,  112  U.  S.  452,  to  the 
precise  facts  of  that  case,  that  of  a  resident  of 
New  York,  who  removed  his  residence  and  the 
ward's  funds  into  the  Confederacy  from  sym- 
pathy therewith,  and  ignores  Horn  v.  Lock- 
hart,  17  Wall.  (U.  S.)  570. 

2.  Guardian  Liable  if  He  Did  Not  Exercise  Proper 
Prudence.  —  Neilson  v.  Cook,  40  Ala.  498; 
Venable  v.  Howard,  68  Ga.  167;  Gibbs  v. 
Gibbs,  Phil.  L.  (61  N.  Car.)  471;  Pursers. 
Simpson,  65  N.  Car.  497;  Suddcrth  v.  Mc- 
Combs,  65  N.  Car.  186,  79  N.  Car.  398; 
Robertson  v.  Wall,  85  N.  Car.  283;  Coggins  v. 
Flythe,  113  N.  Car.  102;  McNeill  v.  Hodges, 
83  N.  Car.  504;  Cureton  v.  Watson,  3  S.  Car. 
451;  McClure  v.  Johnson,  14  W.  Va.  432. 

That  Debts  Collected  in  Confederate  Money  Were 
Ante-Bcllum  Debts  is  an  important  fact  against 
the  allowance.  Pursers.  Simpson,  65  N.  Car. 
497;  Robertson  v.  Wall,  85  N.  Car.  283;  Brab- 
ham v.  Crosland,  25  S.  Car.  525;  Ammon  v. 
Wolfe,  26  Gratt.  (Va.)  621 ;  Crawford  v.  Shovcr, 
29  Gralt.  (Va.)  69. 

In  Georgia  it  was  held  that  though  a  guard- 
ian might  be  justified  in  collecting  a  note  in 
Confederate  money,  he  would  not  be  permitted 
to  make  a  sale  for  such  money,  without  an 
order  of  court.  Johnson  v.  McCullough,  59 
Ga.  212. 

Burden  of  Proof.  —  The  receipt  of  Confederate 
funds  throws  on  the  guardian  the  burden  of 
showing  due  care  and  prudence.  Lewis 
Allrcd,  57  Ala.  628;  Wcstbrook  v.  Davis,  48 


Ga.  471 ;  King  v.  Hughes,  52  Ga.  600;  Johnson 
v.  McCullough,  59  Ga.  212;  Byne  v.  Anderson, 
67  Ga.  466. 

The  Confederate  Bonds  or  Money  Must  Be  Clearly 
Identified  as  Those  of  the  Ward,  and  must  have 
been  kept  separate  from  the  guardian's  own 
funds.  Byne  v.  Anderson,  67  Ga.  466;  Mc- 
Whorter  v.  Tarpley,  54  Ga.  291;  McCook  v. 
Harp,  81  Ga.  236;  Burke  v.  Turner,  85  N.  Car. 
500;  Adams  v.  Lathan,  14  Rich.  Eq.  (S.  Car.) 
304;  Ammon  v.  Wolfe,  26  Gratt.  (Va.)  621. 

3.  Stewart  v.  McMurray,  82  Ala.  269;  Mc- 
Neill v.  Hodges,  83  N.  Car.  504;  Coggins  v. 
Flythe,  113  N.  Car.  102;  Barton  v.  Bowen,  27 
Gratt.  (Va.)  849. 

4.  Hooper  v.  Royster,  1  Munf.  (Va.)  119; 
Sallee  v.  Yates,  1  Wash.  (Va.)  226;  Call  v. 
Rufhn,  1  Call  (Va.)  333. 

5.  Commissions  on  Receipts  and  Disbursements. 
—  A  guardian  is  entitled,  on  final  settlement, 
to  commissions  on  his  receipts  and  disburse- 
ments; and  no  vouchers  except  the  record  are 
necessary.    Newman  v.  Reed,  50  Ala.  297. 

Where  the  Guardian  Dies,  and  His  Administrator 
Pays  Over  the  Sum  Due  to  the  Ward,  he  cannot 
charge  a  guardian's  commission  on  the  pay- 
ment. Floyd  v.  Priester,  8  Rich.  Eq.  (S.  Car.) 
248. 

Agreement  to  Charge  No  Commission.  —  The 

fact  that  the  guardian,  in  the  ward's  interest, 
left  the  management  of  the  funds  to  the  ward's 
father,  agreeing  to  charge  no  commission,  will 
not  prevent  him  from  receiving  reasonable 
compensation  for  the  services  that  he  did  per- 
form.   Williams's  Appeal,  119  Pa.  St.  87, 

When  Commissions  Will  Be  Credited.  —  Allow- 
ances for  guardian's  compensation  should  be 
made  annually,  Matlock  v.  Rice,  6  Hcisk. 
(Tenn.)  33;  or  from  time  to  time,  as  they  are 
earned,  Hnffer's  Appeal,  2  Grant  Cas.  (Pa.) 
341. 

If  Interest  Is  Compounded  Against  the  Guardian, 

he  should  have  credit  for  commissions,  on  each 
annual  rest.  Vanderheyden  v.  Vanderhcyden, 
2  Paige  (N.  Y.)  287,  21  Am.  Dec.  86;  Fisher  v. 
Britton,  2  Rcdf.  (N.  Y.)  524. 

6.  Statutory  Provisions  Construed  —  Commis- 
sions on  Receipts  and  Disbursements.  —  Where 
the  statutory  commission  is  two  per  cent,  on 
receipts  and  disbursements,  it  will  not  be 
allowed  on  the  amount  remaining  in  the  guard- 
ian's hands  for  distribution,  that  not  being  B 
disbursement.     Allen  v.  Martin,  34  Ala.  442. 

The  reinvestment  of  the  ward's  funds  is  not 
such  a  receipt  and  disbursement  as  entitles  the 
guardian  to  commissions,  under  the  Afow  York 
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a  statutory  rule,  it  is  in  the  discretion  of  the  court  to  which  the  account  is 
rendered,  in  view  of  the  services  rendered  and  the  circumstances  of  the  estate.1 
If  the  guardian  has  grossly  violated  his  duty,  by  failing  to  render  the  accounts 
required  by  statute  or  by  the  order  of  the  court,2  or  by  other,  serious  breach 
of  his  duty,3  commissions  will  be  disallowed. 


statutes.    Matter  of  Kellogg,  7  Paige  (N.  Y.) 

265. 

Allowance  for  Services  Usually  Confined  to  Stat- 
utory Commission. —  Where  the  commission  is 
based  on  the  receipts  and  disbursements,  an 
extra  charge  for  the  mere  custody  of  the  estate 
will  not  be  allowed.  Alexander  v.  Alexander, 
S  Ala.  796. 

Nor  for  lending  out  the  funds,  and  comput- 
ing the  interest.  Allen  v.  Martin,  34  Ala.  442, 
36  Ala.  330. 

A  guardian  may  employ  a  clerk  or  agent  at 
the  estate's  expense,  where  the  circumstances 
require  it;  but  for  his  own  services  he  is  con- 
fined to  the  statutory  commission.  Vander- 
heyden  v.  Vanderheyden,  2  Paige  (N.  Y.)  287, 
21  Am.  Dec.  86. 

Thus  the  guardian  cannot  charge  for  his 
own  services  as  an  attorney,  nor  for  personal 
services  in  repairing  buildings,  etc.,  and  an 
allowance  of  such  charges  by  the  surrogate's 
court  is  invalid.  Morgan  v.  Hannas,  (Ct. 
App.)  13  Abb.  Pr.  N.  S.  (N.  Y.)36i,  affirmed  49 
N.  Y.  667.  But  see  Morgan  v.  Morgan,  39 
Barb.  (N.  Y.)  20. 

But  the  guardian's  compensation  as  fixed  by 
ihe  South  Carolina  statute  does  not  contemplate 
his  going  beyond  the  state,  and  if  he  is  re- 
quired to  do  so  he  is  entitled  to  extra  compen- 
sation. Huson  v.  Wallace,  1  Rich.  Eq.  (S. 
Car.)  r. 

1.  Amount  of  Compensation  Discretionary  with 
Court  —  Guiding  Considerations.  —  Richardson  v. 
State,  55  Ind.  381;  May  v.  May,  109  Mass.  252; 
Pierce  v.  Prescott,  128  Mass.  140;  Gott  v. 
Gulp,  45  Mich.  265;  State  v.  Foy,  65  N.  Car. 
265;  Scott's  Estate,  15  Pa.  Co.  Ct.  316;  Mat- 
lock v.  Rice,  6  Heisk.  (Tenn.)  33.  See  also 
McElhenny's  Appeal,  46  Pa.  St.  347. 

Commissions  on  Payments.  —  A  guardian  is  en- 
titled to  commissions  on  payments  made  to  a 
firm  of  which  he  was  a  member,  but  not  on  his 
own  charges  for  board.  Williamson  v.  Wil- 
liams, 6  Jones  Eq.  (59  N.  Car.)  62.  Contra  as 
to  board,  letter's  Estate,  14  Phila.  (Pa.)  319, 
38  Leg.  Int.  (Pa.)  392. 

A  guardian  will  not  be  allowed  to  charge 
commissions  on  any  payments  made  after  the 
ward  became  of  age.  McNeill  v.  Hodges,  83 
N.  Car.  504. 

Whether  in  Case  the  Guardian  Does  Not  Allow 
Interest  on  the  Ward's  Funds  in  his  account,  and 
the  court  adds  the  interest,  commissions  on 
the  addition  should  be  allowed  to  him,  is  a 
question  on  which  there  is  some  conflict  of 
authority.  In  Georgia  and  New  York  it  has 
been  held  that  such  commissions  should  be 
allowed.  Cartledge  v.  Cutliff,  29  Ga.  758; 
Rapalje  v.  Hall,  1  Sandf.  Ch.  (N.  Y.)  399. 
But  a  contrary  rule  prevails  in  Pennsylvania. 
Say  v.  Barnes,  4  S.  &  R.  (Pa.)  112,  8  Am. 
Dec.  679. 

Where  the  Same  Person  Is  Both  Trustee  and 
Guardian  of  the  same  estate,  full  compensation 
in  both  capacities  will  not  be  allowed.  Blake 
v.  Pegram,  101  Mass.  592. 


An  Agreement  Between  the  Guardian  and  the 
Ward  Immediately  After  the  Ward's  Majority,  as 

to  the  amount  of  the  guardian's  compensation, 
will  be  scrutinized  suspiciously;  but  if  the 
court  finds  it  to  be  fair  and  reasonable,  it  will 
be  followed.    Huff  v.  Wolfe,  48  111.  App.  589. 

2.  Commissions  Disallowed  Where  Guardian 
Fails  to  Bender  Account.  —  Starrett  z.  Jameson, 
29  Me.  504;  Blake  v.  Pegram,  109  Mass.  542; 
Matter  of  Marcy,  24  N.  J.  Eq.  451;  Matter  of 
Dissenger,  39  N.  J.  Eq.  227;  Pyatt  v.  Pyatt,  44 
N.  J.  Eq.  491 ;  Topping  v.  Windley,  99  N.  Car. 
4;  Albert's  Appeal,  128  Pa.  St.  613;  Trimble 
v  Dodd,  2  Tenn.  Ch.  500;  In  re  Pierce,  68  Vt. 
639;  Hescht  v.  Calvert,  32  W.  Va.  215. 

But  if  the  Failure  to  File  Accounts  Was  Due  to 
Mere  Negligence,  and  there  was  no  fraud  or  bad 
faith,  and  no  loss  resulted  to  the  estate,  com- 
missions will  not  be  forfeited.  Neilson  v. 
Cook,  40  Ala.  498;  Spies  v.  Stikes,  112  Ala. 
584;  Magruder  v.  Darnall,  6  Gill  (Md.)  269; 
Matter  of  Ward,  73  Mich.  220 ;  Matter  of 
Bowie,  74  Mo.  App.  191;  Elston  v.  Carpenter, 
(N.  J.  1885)  3  Atl.  Rep.  357;  McNeill  v. 
Hodges,  83  N.  Car.  504;  Baker  v.  Lafiue,  4 
Rich.  Eq.  (S.  Car.)  392. 

3.  Guardian  Guilty  of  Gross  Violation  of  Duty 
Not  Allowed  Commissions  —  Arkansas.  —  Reed 
v.  Ryburn,  23  Ark.  47. 

Illinois.  —  Bond  v.  Lockwood,  33  111.  212. 

Iowa.  —  Foteaux  v.  Lepage,  6  Iowa  123. 

Missouti.  —  State  v.  Richardson,  29  Mo. 
App.  595;  State  v.  Gilmore,  50  Mo.  App.  353. 

Netv  York.  —  Martin  v.  Hann,  32  N.  Y.  App. 
Div.  602. 

North  Carolina.  —  Burke  v.  Turner,  85  N. 
Car.  500. 

Pennsylvania.  —  Watson's  Estate,  8  Kulp 
(Pa.)  280;  Schurr's  Estate,  13  Phila.  (Pa.)  353, 
37  Leg.  Int  .(Pa.)  194;  Haviland's  Appeal,  (Pa. 
1887)  8  Atl.  Rep.  858;  McCahan's  Appeal,  7 
Pa.  St.  56;  Seguin's  Appeal,  103  Pa.  St.  139; 
Mulholland's  Estate,  175  Pa.  St.  411 ;  In  re 
Noble,  178  Pa.  St.  460. 

Vermont.  —  Farwell  v.  Steen,  46  Vt.  678. 

Where  the  Guardian  Was  Also  Executor  of  the 
Ward's  Ancestor,  and  lost  the  funds  by  defaults 
as  executor,  commissions  as  g  uardian  will  not 
be  allowed  to  him,  since  as  guardian  it  was 
his  duty  to  see  that  the  executor's  account  was 
properly  settled  and  the  amount  collected  from 
him.  Fish's  Appeal,  (Pa.  1886)  7  Atl.  Rep. 
222. 

Disallowance  of  Commissions  in  the  Surrogate's 
Discretion.  —  In  New  York  it  has  been  held  that 
in  case  of  maladministration,  the  disallowance 
of  commissions  is  in  the  surrogate'sdiscretion. 
In  re  Kopp,  (Surrogate  Ct.)  15  Civ.  Pro.  (N. 
Y.)  282. 

If  the  Guardian,  by  Keeping  No  Accounts,  In- 
volves the  Account  in  Obscurity,  only  the  least 
compensation  will  be  allowed.  M'Dowell  v. 
Caldwell,  2  McCord  Eq.  (S.  Car.)  43- 

In  a  Case  of  Gross  Negligence  and  Extravagant 
Wasting  of  the  Estate,  all  compensation  to  the 
guardian,  except  to  forbear  charging  him 
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(7)  Interest  on  Credits.  —  If  the  guardian  has  advanced  funds  to  the  estate, 
interest  thereon  will  be  allowed  to  him ; 1  and  in  any  case  when  interest  is 
charged  upon  the  funds  received  by  him,  it  should  also  be  credited  on  his 
disbursements.2 

(8)  Indebtedness  of  Ward  to  Guardian.  —  The  allowance  on  account  of  a 
debt  due  to  the  guardian  from  the  ward  will  be  made  only  where  the  obliga- 
tion is  unquestionable,  and  no  unfair  advantage  will  be  obtained  by  the  guard- 
ian by  the  allowance.  Thus,  an  unliquidated  claim  for  a  tort  committed  by 
the  ward  will  not  be  allowed,  but  must  be  accomplished  by  suit,  and  must 
then  take  its  course  with  other  debts.3  But  a  liquidated  debt,*  or  an  incum-  . 
brance  on  the  ward's  estate,5  as  of  dower,6  if  clearly  proved,  may  be  credited 
against  the  funds  held  by  the  guardian. 

Expenditures  Made  and  Support  Furnished  Prior  to  Guardianship.  —  It  has  generally 

been  held  that  charges  for  expenditures  made  by  the  guardian  for  the  ward 
prior  to  the  guardianship  cannot  be  allowed,7  except  where  such  expenditures 
were  made  for  necessaries.8  And  where  the  relative  of  a  child  has  supported 
it,  and  is  afterwards  appointed  its  guardian,  he  will  not  be  allowed  to  charge 
for  such  prior  support'.9 

(9)  Transactions  After  Ward's  Majority. — Generally  the  accounting 
covers  only  transactions  during  the  ward's  minority,  and  not  later  dealings 
between  the  guardian  and  the  ward  ;  10  but  in  some  cases  transactions  after  the 
ward's  majority,  but  while  the  guardian  still  retained  the  funds,  and  in  com- 
pletion of  the  guardianship  trust,  have  been  taken  into  the  account.11  The 


wilh  compound  interest,  was  denied.  Chap- 
line  v.  Moore,  7  T.  B.  Mon.  (Ky.)  150. 

Where  Guardian  Uses  Ward's  Money  in  His 
Own  Business.  —  A  guardian,  after  vain  efforts 
to  invest  the  ward's  money,  used  it  in  his  own 
business,  rendering  accounts  and  paying  in- 
terest. Commissions  for  the  care  of  the 
money  were  refused,  but  they  were  allowed 
for  the  care  of  the  person.  It  was  held  that 
the  ward  had  no  cause  of  complaint.  Spath's 
Elate,  144  fa.  St.  383. 

1.  Hay  ward  v.  Ellis,  13  Pick.  (Mass.)  272. 

2.  Cunningham  v.  Pool,  9  Ala.  615;  Bryant 
v.  Craig,  12  Ala.  354;  Johnston  v.  Haynes,  68 
N.  Car.  514. 

Where  a  guardian  of  a  large  estate  made  a 
monthly  balance,  and  charged  each  time  a 
month's  interest  on  the  balance  due  10  him  the 
previous  month,  it  was  allowed.  May^.  May, 
109  Mass.  252.  This  ruling  was,  in  May  v. 
Skinner,  152  Mass.  328,  commented  upon  un- 
favorably, but  was  allowed  to  stand. 

3.  Brown  v.  Howe,  9  Gray  (Mass.)  84. 

4.  Wallis  v.  Neale,  43  W.  Va.  529. 

5.  Snowhill  v.  Snowhill,  2  N.  J.  Eq.  38. 

6.  Mathes  v.  Bennett,  21  N.  H.  204;  Matter 
of  Lenahan,  (Supm.  Ct.)  21  Abb.  N.  Cas.  (N. 
Y.)  282. 

7.  Charges  for  Expenditures  Prior  to  Guardian- 
ship Not  Allowed. — Spcddcn  v.  State,  3  Har. 
&  J.  (Md.)  251;  Clowes  v.  Van  Antwerp,  4 
Barb.  (N.  Y.)  416. 

In  a  Kentucky  case  it  was  held  that  one  who 
himself  had  a  half  interest  in  an  estate,  and 
traveled  to  another  state  and  spent  much  time 
looking  after  it,  could  not  afterwards,  upon 
his  own  appointment  to  succeed  to  the  guard- 
ianship, charge  half  of  his  time  and  expense 
to  the  minor  heirs  of  the  other  half,  who  had 
a  guardian  in  the  state  where  the  estate  was. 
Chaplinc  v.  Moore,  7  T.  B.  Mon.  (Ky.)  150. 

8.  Matter  of  Miller.  34  Hun  (N.  Y.)  267. 

9.  8upport  Furnished  by  Relative  Subsequently 


Appointed  Guardian. —  Flynn  v.  Walsh,  (Md. 
1885)  3  Atl.  Rep.  245;  Hovell  v.  Noll,  (Brook- 
lyn City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  546; 
Barnes  v.  Ward,  Busb.  Eq.  (45  N.  Car.)  93,  57 
Am.  Dec.  590;  Crosby  v.  Crosby,  1  S.  Car. 
337;  Olsen  v.  Thompson,  77  Wis.  666. 

Gift  Made  by  Relative  Prior  to  Appointment  as 
Guardian.  —  Where  one  purchased  shares  in  a 
building  and  loan  association  in  his  own  name 
as  guardian  for  a  nephew,  and  made  the  pay- 
ments thereon,  and  when  the  shares  matured 
was  appointed  guardian  to  the  ward,  he  can- 
not convert  the  gift  to  a  debt,  and  charge  his 
payments.  Matter  of  Beirne,  (Surrogate  Ct.) 
57  N.  Y.  St.  Rep.  714;  Matter  of  Mulligan, 
(Surrogate  Ct.)  6  Misc.  (N.  Y.)  546. 

Debt  Barred  by  Statute  of  Limitations.  —  A 
guardian  cannot  charge  his  ward  with  a  debt 
existing  prior  to  the  guardianship,  but  which 
has  been  barred  by  the  statute  of  limitations. 
Bondie  v.  Bourassa,  46  Mich.  321. 

10.  Accounting  Generally  Covers  Only  Transac- 
tions During  Ward's  Minority.  —  Matter  of  All- 
gicr,  65  Cal.  228;  Matter  of  Kincaid,  120  Cal. 
203;  Woodbury  v.  Hammond,  54  Me.  332; 
Pyatt  v.  Pyatt,  44  N.  J.  Eq.  491  (reversed  in 
Pyatl  v.  Pyatt,  46  N.  J.  Eq.  285,  cited  next 
note);  In  re  Kopp,  (Surrogate  Ct.)  15  Civ.  Pro. 
(N.  Y.)  282;  Crowell's  Appeal,  2  Watts  (Pa.) 
295;  Leonard's  Appeal,  95  Pa.  St.  196. 

Sureties  Not  Responsible  for  Funds  Received 
After  Ward's  Majority. —  If  a  husband,  ap- 
pointed guardian  for  his  wife,  receives  no 
funds  until  after  her  majority,  he  does  not  re- 
ceive them  as  guardian,  and  his  sureties  are 
not  responsible  therefor.  Re  Marck's  Estate. 
8  Lane.  L.  Rev.  (Pa.)  306.  See  infra,  this 
title.  Guardian' s  Bonds  —  Their  Construction 
and  Effect —  What  Fundi  Are  Covered  by  Bond. 

11.  Transactions  After  Majority  in  Completion  of 
Trust.  —  Mcllish  v.  Mellish,  I  Sim.  &  St.  13S; 
Pyatt  v.  Pyatt,  46  N.  J.  Eq.  285. 

But  transactions  after  the  guardian  has 
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later  transactions  create  the  relation  of  debtor  and  creditor,  and  any  balance 
ill  favor  of  the  guardian  is  a  proper  set-off  to  the  balance  established  against 
him  by  the  accounting.1 

c.  Requirement  of  Vouchers  and  Proof.  —  The  burden  is  upon  the 
guardian  to  prove  the  credits  claimed  by  him;8  but  if  he  has  proved  the  fur- 
nishing of  board,  which  the  ward  claims  to  have  been  fully  offset  by  his  labor, 
the  burden  on  this  latter  claim  is  on  the  ward.3  Full  items,  with  vouchers,  of 
all  expenditures  claimed  will  ordinarily  be  required,  and  credits  will  not  be 
allowed  without  them;4  though  they  may  be  dispensed  with  in  a  clear  case, 
where  there  is  no  doubt  of  the  expenditures  having  been  made,  nor  of  the 
guardian's  good  faith.5 

If  the  Guardian  Held  Many  Notes,  the  inventory  of  which  gives  no  information 
as  to  their  goodness,  and  he  has  collected  some  of  them,  but  cannot  tell  the 
amount,  the  total  sum  will  be  charged  to  him.6 

The  Statute  of  Limitations  will  not  bar  the  guardian  from  claiming  a  credit  to 
which  he  is  entitled  in  his  account.7 

Guardian  Not  Concluded  by  Consideration  in  Deed.  —  A  guardian  who  buys  land  for 
his  ward  is  not  concluded  by  the  consideration  in  the  deed,  but  may  prove  the 
true  amount  paid.8 

Account  Obviously  Improper  Not  Allowed.  —  The  Probate  Court  will  refuse  to  allow 
any  account  obviously  improper,  though  no  opposition  is  made.9 

3.  Accounting  in  Case  of  Guardian's  Death  or  Disability.  —  Where  the  guardian 
has  died,  or  become  non  compos,  before  settlement  of  his  account,  it  is  the 
duty  of  his  administrator  or  other  representative  to  file  an  account  of  the 
guardianship  in  probate,  and  procure  settlement  thereof ; 10  and  the  Probate 
Court  has  power  to  summon  him  to  make  such  account.11 


ceased  to  have  possession  of  the  ward's  prop- 
erty should  not  be  included.  Pyatt  v.  Pyatt, 
46  N.  J.  Eq.  285. 

It  Is  the  Duty  of  a  Guardian  Who  Is  Removed 
to  turn  over  all  funds,  including  choses  in 
action,  to  his  successor;  and  if  he  continues  to 
prosecute  a  claim,  and  finally  collects  it,  he 
must  account  therefor  as  guardian,  though  it 
was  received  after  the  ward's  majority.  Sage 
v.  Hammonds,  27  Gratt.  (Va.)  651. 

1.  Crowell's  Appeal,  2  Watts  (Pa.)  295;  Gar- 
rett v.  Carr,  1  Rob.  (Va.)  208. 

2.  Burden  on  Guardian  to  Prove  Credits  Claimed. 

—  Newman  v.  Reed,  50  Ala.  297;  Hutton  v. 
Williams,  60  Ala.  133;  May  v.  Duke,  61  Ala. 
53;  Bentley  v.  Dailey,  87  Ala.  406;  Hescht  v. 
Calvert,  32  W.  Va.  215.  See  infra,  this  title, 
Guardian's  Bonds — Suit  upon  Guardian's  Bond 

—  Burden  of  Proof '. 

3.  Thompson  v.  Hartline,  84  Ala.  65. 

4.  Full  Items  with  Vouchers  of  All  Expendi- 
tures Ordinarily  Required.  —  Alexander  v.  Alex- 
ander, 8  Ala.  796;  Dowling  v.  Feeley,  72  Ga. 
557;  Hudson  v.  Hawkins,  79  Ga.  274;  Emer- 
son, Appellant,  32  Me.  159;  In  re  Bushnell, 
(Surrogate  Ct.)  4  N.  Y.  Supp.  472;  Boyett  v. 
Hurst,  1  Jones  Eq  (54  N.  Car.)  166;  Carr's 
Estate,  14  Phila.  (Pa.)  265,  38  Leg.  Int.  (Pa.) 
102;  Haviland's  Appeal,  (Pa.  1887)  8  Atl.  Rep. 
858;  Albert's  Appeal,  128  Pa.  St.  613;  Hescht 
v.  Calvert,  32  W.  Va.  215;  Conant  v.  Souther, 
80  Wis.  656. 

Where  Guardian  Kept  No  Accounts  until  Long 
After  Transactions.  —  When  a  guardian  made  no 
pretense  of  keeping  accounts  until  long  after 
transactions  had  taken  place,  he  will  be 
charged  to  the  last  cent,  and  will  not  be  per- 
mitted to  receive  any  benefit  from  the  uncer- 


tainty. Elston  v.  Carpenter,  (N.  J.  1885)  3 
Atl.  Rep.  357. 

5.  La  Follette  v.  Higgins,  129  Ind.  412;  Mat- 
ter of  Livernois,  78  Mich.  330;  Tudhope  v. 
Avery,  106  Mich.  149;  Matter  of  Plumb,  (Sur- 
rogate Ct.)  24  Misc.  (N.  Y.)  249. 

6.  Crump  v.  Gerock,  40  Miss.  765. 

7.  Cunningham  v.  Pool,  9  Ala.  615. 

8.  Smith  v.  Davis,  49  Md.  470. 

9.  Crow  v.  Reed,  38  Ark.  482. 

10.  Administrator  or  Other  Representative  Must 
File  Account  in  Probate. —  Modawell  v.  Holmes, 
40  Ala.  391;  Connelly  v.  Weatherly,  33  Ark. 
658;  Ord  way  v.  Phelps,  45  Iowa  279;  Pennell's 
Estate,  2  Pa.  Co.  Ct.  436;  Waterman  v. 
Wright,  36  Vt.  164. 

The  Administrator  of  a  Deceased  Guardian  Has 
No  Right  to  Invest  the  Ward's  Funds,  and 
where,  after  the  guardian's  death,  he  collected 
a  note  and  invested  the  proceeds  in  Confed- 
erate bonds,  he  was  held  liable  for  the  result- 
ing loss.  Moorehead  v.  Orr,  1  S.  Car. 
304- 

Creditors  of  a  Deceased  Guardian  can  attack  the 
settlement  made  by  his  administrator  and  have 
it  opened.  Alsop  v.  Barbee,  14  B.  Mon.  (Ky.) 
419. 

11.  Probate  Court  May  Summon  Guardian  to  Ac- 
count.—  Tudhope  v.  Potts,  91  Mich.  490;  Peel 
v.  McCarthy,  38  Minn.  451,  8  Am.  St.  Rep. 
681;  Matter  of  Wiley,  119  N.  Y.  642,  affirming 
55  Hun  (N.  Y.)  248;  Miller's  Estate.  26  Pittsb. 
L.  J.  N.  S.  (Pa.)  344;  Waterman  v.  Wright,  36 
Vt.  164. 

Accounting  in  Case  of  Guardian's  Death.  —  An 

action  for  an  account  may  be  brought  against 
the  executor  of  a  foreign  guardian  deceased. 
Ong  v.  Whipple,  3  Wash.  Ter.  233. 
12  Volume  XV. 


Accounting  by  Guardian. 


GUARDIAN  AND  WARD.       Principles  on  Which  Had. 


Where  the  Guardian  Leaves  No  Funds,  his  surety  may  be  summoned  to  file  the 
account. 1 

But  in  Some  Jurisdictions  the  remedy  in  case  of  the  guardian's  death  is  only  by 
bill  in  equity.2 

4.  Judgment  Rendered  on  Accounting.  —  A  specific  order  of  payment  of  the 
balance  found  due  is  not  essential,  but  is  implied  from  the  finding  of  the  bal- 
ance; 3  but  the  payment  may  be  ordered,  and  the  order  enforced  by  con- 
tempt proceedings.4 

5.  Payment  of  Balance.  —  The  guardian  is  not  discharged  from  liability  until 
he  has  paid  over  the  balance  found,  either  in  cash  5  or  in  securities  in  which 
the  estate  had  been  properly  invested,6  to  the  ward  or  his  legal  agent.7 

if  the  Ward  is  still  a  Minor,  payment  should  be  made  to  the  successor  in  the 
guardianship.** 


1.  Miller's  Estate,  26  Pittsb.  L.  J.  N.  S.  (Pa.) 
344- 

And  the  Administrator  of  a  Surety  may  settle 
the  guardian's  account,  where  the  guardian 
will  not.    Curtis  v.  Bailey,  1  Pick.  (Mass.)  19S. 

2.  Bill  in  Equity  Only  Remedy.  —  Matter  of 
Allgier,  65  Cal.  228;  Peck  v.  Braman,  2  Blackf. 
(Ind.)  141. 

Formerly  this  was  the  rule  in  Alabama  and 
New  York.  Snedicor  v.  Carnes,  8  Ala.  655; 
Farnsworth  v.  Oliphant,  19  Barb.  (N.  Y.)  30. 
But  under  ths  statutes  now  in  force  in  those 
states  the  accounting  is  had  in  probate.  See 
the  preceding  notes. 

3.  Smith  v.  Smithson,  48  Ark.  261;  Jarrett 
v.  State,  5  Gill  &  J.  (Md.)  27. 

4.  Seaman  v.  Duryea,  10  Barb.  (N.  Y.)  523, 
affirmed  ii  N.  Y.  324. 

But  such  an  order  cannot  be  enforced  by 
attachment  or  contempt  where  the  amount  due 
was  not  for  moneys  received,  but  a  debt  due 
to  the  ward  from  the  guardian,  which  the 
guardian  was  not  able  to  pay.  Browning  v. 
Hadley,  33  Ga.  271. 

5.  A  Succeeding  Guardian's  Having  Charged 
Himself  with  the  Amount  will  not  discharge  the 
predecessor,  unless  he  makes  actual  payment. 
Byrd  v.  State.  44  Md.  492. 

The  Acceptance  of  the  Guardian's  Report,  and 
His  Discharge,  constitute  no  evidence  that  the 
amount  was  actually  paid  to  the  ward. 
Naugle  v.  State,  101  Ind.  284. 

The  Release  of  a  Surety  upon  Payment  of  a  Part 
does  not  discharge  the  guardian,  except  to  the 
amount  of  the  payment.  Carroll  v.  Corbitl, 
57  Ala.  579. 

6.  Falconer's  Estate,   11   Pa.  Co.  Ct.  354; 
Matlock  v.  Rice,  6  Heisk.  (Tenn.)  33. 

Turning  Over  a  Note  Payable  to  the  Guardian 
Individually  Is  Not  a  Proper  Payment,  unless  it 
clearly  appears  that  it  was  part  of  the  ward's 
estate.    Cranford  7/.  Brewster,  57  Ga.  227. 

But  Whero  Notes  Had  Been  Properly  Taken  by 
the  Guardian,  as  Such,  he  may  discharge  him- 
self by  turning  them  over.  State  v.  Foy,  71 
N.  Car.  527. 

If  the  Guardian  Turned  Over  to  His  Successor 
the  Latter's  Note,  which  the  latter  accepted,  and 
there  was  no  collusion,  and  the  note  was  con- 
sidered perfectly  good,  the  first  guardian  is  not 
liable,  though  the  successor  becomes  insolv- 
ent. Hill  v.  Lancaster,  88  Ky.  338.  Contra, 
Manning  p.  Manning,  6l  Ga.  137. 

Payment  in  Confederate  Notes  Was  No  Settle- 
ment, where  the  ward  refused  to  receive  them, 
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and  the  judge  received  them  "  to  hold  until 
the  question  whether  he  is  bound  to  take  them 
or  not  is  decided."  Shackleford  v.  Cunning- 
ham, 41  Ala.  203. 

The  Transfer  to  the  Ward  on  the  Day  of 
Majority,  of  County  Bonds,  though  they  after- 
wards became  worthless,  was  held  binding  on 
him.    Hardin  v.  Taylor,  78  Ky.  593. 
Invested  Funds  Improperly  Inventoried  as  Cash. 

—  A  guardian  who  has  received  invested 
funds  should  be  credited  with  the  same  funds 
turned  over  to  his  successor,  though  he  im- 
properly inventoried  them  as  cash.  Patton's 
Appeal,  62  Pa.  St.  I43. 

7.  Wardell's  Estate,  14  Phila.  (Pa.)  290,  38 
Leg.  Int.  (Pa.)  214. 

Payment  to  Ward's  Husband.  —  At  common 
law,  payment  may  be  made  to  the  ward's  hus- 
band. Mobley  v.  Leophart,  47  Ala.  257;  State 
v.  Joest,  46  Ind.  235.  Aliter,  where  the  hus- 
band is  an  infant.    State  v.  Joest,  46  Ind.  235. 

Where  the  husband  was  trustee  of  his  wife's 
property  under  a  marriage  settlement,  pay- 
ment to  him  by  the  guardian  by  a  note  is  a 
discharge,  if  he  accepted,  and  he  and  the  wife 
gave  a  receipt  in  full.  Coleman  v.  Davies,  45 
Ga.  489. 

Persons  to  Whom  Payment  Cannot  Be  Made.  — 

But  payment  without  legal  authority  to  the 
county  clerk.  State  v.  Fleming,  46  Ind.  206,  or 
to  one  not  legally  qualified  but  acting  as  suc- 
cessor to  the  guardianship  in  good  faith,  Jen- 
nings v.  Copeland,  go  N.  Car.  572,  is  no 
defense. 

If  the  Guardian  Has  Funds  of  a  Deceased  Ward, 

he  must  account  for  them  to  her  administrator, 
though  he  claims  to  be  himself  the  heir,  and 
there  are  no  debts.  Bean  v.  Bumpus,  22  Me. 
540- 

8.  Cheney  v.  Roodhouse,  13s  111.  257,  re- 
versing 32  111.  App.  49;  Finney  v.  State,  9  Mo. 
229;  Favorite  v.  Booher,  17  Ohio  St.  548. 

In  Louisiana,  though  an  undertutor  is  the 
proper  person  to  contest  and  settle  the  ac- 
counts, a  new  tutor  must  be  appointed  to  re- 
ceive payment.  Holmes  v.  Hemken,  0  Rob. 
(La.)  53. 

But  in  Alabama  it  has  been  held  that  an 
order  granting  execution  for  the  balance  due 
on  the  account  should  not  be  to  the  successor, 
but  to  the  ward.  M'Leod  v.  Mason,  5  Port. 
(Ala.)  223. 

Burden  of  Proof  to  8how  Payment  to  Successor. 

—  In  a  suit  by  a  succeeding  guardian,  the  bur- 
den of  proving  payment    is  on  the  former 

Volume  X\'. 


Accounting  by  Guardian.         GUARDIAN  AND   WARD.       Principles  on  Which  Had. 


If  the  Guardian  Gives  His  Note,  or  in  Any  Other  Way  Postpones  the  Actual  Payment  of  the 
Balance,  his  liability  is  not  released.1 

Where  Guardian  Is  Appointed  Ward's  Executor  or  Administrator.  —  If  the  guardianship 
ceases  by  the  ward's  death,  and  the  guardian  is  appointed  administrator  or 
executor,  the  duty  implies  its  performance,  and  payment  will  be  considered  to 
have  been  made  for  the  purpose  of  holding  him  liable  as  administrator,2  but 
he  will  not  be  discharged  as  guardian.3 

6.  Effect  of  Account  as  Res  Judicata  —  a.  As  TO  ANNUAL  ACCOUNTS.  —  The 
annual  or  other  stated  accounts  which  are  required  to  be  made  during  the 
guardianship  have  not  the  characteristics  of  a  lis  inter  partes.  The  party  in 
adverse  interest  is  still  a  minor,  there  is  usually  no  requirement  of  notice  and 
hearing,  and  the  account  filed  is  primarily  for  the  information  of  the  court. 
The  settlement  on  such  account  is  not,  therefore,  res  judicata,  and  on  final 
account  the  ward  has  a  right  to  investigate  the  guardian's  dealings  with  the 
estate  from  the  beginning.4     But  the  annual  settlements  are  prima  facie 


guardian,  and  no  demand  and  refusal  need  be 
proved  by  the  plaintiff.  Baldridge  v.  State,  69 
Ind.  166. 

1.  Neel  v.  Com..  (Pa.  1886)  7  Atl.  Rep.  74; 
Wardlaw  v.  Gray,  2  Hill  Eq.  (S.  Car.)  644; 
Hamlin  v.  Atkinson,  6  Rand.  (Va.)  574.  But 
see  Wise  v.  Norton,  48  Ala.  214. 

But  if  the  Guardian's  Note  Is  Accepted,  and  the 
Account  Discharged,  without  fraud  or  imposi- 
tion, it  will  be  a  binding  settlement.  Pierce  v. 
Irish,  31  Me.  254;  Coleman  v.  Davies,  45  Ga. 
489. 

Loss  of  Tacit  Mortgage  by  Acceptance  of  Indi- 
vidual Obligation. — By  acceptance  of  the  guard- 
ian's individual  obligation,  the  ward  loses  her 
right  to  a  tacit  mortgage,  as  against  third  per- 
sons.   Kelly  v.  Sandidge,  30  La.  Ann.  1190. 

Guardian  Not  Liable  for  Compound  Interest  on 
Funds  Left  in  His  Hands.  —  If  the  ward,  with- 
out fraud,  gave  (o  the  guardian  a  receipt  in 
full,  and  then  left  the  funds  in  his  hands,  he  is 
not  liable  for  compound  interest,  as  for  a 
wrongful  act.  Katielman  v.  Guthrie,  142  111. 
357. 

Payment  of  Note  Partly  in  Lumber  Ordered  by 
Successor.  —  Where  a  guardian  gave  his  note  to 
a  successor,  and  afterwards  paid  part  in, cash, 
and  part  in  lumber  ordered  by  the  successor 
for  the  ward's  real  estate,  he  is  entitled  to 
credit,  and  is  not  responsible  for  the  suc- 
cessor's expenditures.  Mortimer  v.  People, 
49  HI.  473- 

Eedeposit  in  Same  Bank  by  Reappointed  Guard- 
ian. —  If  a  guardian  obtains  sureties  by  agree- 
ing to  deposit  the  funds  with  certain  bankers, 
and  to  resign  at  the  end  of  a  year,  which  he 
does,  and  he  is  then  reappointed  with  new 
sureties,  settling  his  account,  the  fact  that  the 
bankers  then  tender  to  him  the  amount, 
which  he  at  once  redeposits  by  agreement, 
constitutes  no  payment  of  the  balance;  and 
the  original  sureties  are  still  liable.  Lee  v. 
Lee,  67  Ala.  406. 

2.  Baker  v,  Wood,  42  Ala.  664;  Hutton  v. 
Williams,  60  Ala.  107. 

3.  State  v.  Branch,  112  Mo.  661,  126  Mo.  448, 
134  Mo.  592,  56  Am.  St.  Rep.  533,  overruling 
Tittman  v.  Green,  108  Mo.  22. 

4.  Settlement  on  Annual  Accounts  Not  Kes  Judi- 
cata—  United  Stales.  —  Bourne  v.  Maybin,  3 
Woods  (U.  S).  724  (applying  the  law  of  Mis- 
sissippi). 
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Alabama.  —  Cunningham  v.  Pool,  9  Ala.  615 ; 
Lewis  v.  Allred,  57  Ala.  628;  Hutton  c.  Wil- 
liams, 60  Ala.  133;  May  v.  Duke,  6r  Ala.  53; 
Radford  v.  Morris,  66  Ala.  283.  By  the  stat- 
ute in  force  in  Alabama  between  1843  and 
1850,  annual  settlements,  if  made  upon  proper 
hearing,  were  conclusive,  unless  impeached 
for  fraud,  mistake,  or  error.  Moore  v.  Baker, 
39  Ala.  704;  Ashley  v.  Martin,  50  Ala.  537. 

California.  —  Cardwell's  Guardianship,  55 
Cal.  137. 

Georgia. — Johnson  v.  McCullough,  59  Ga. 
212;  Adams  v.  Reviere,  59  Ga.  793. 

Illinois.  —  Bond  v.  Lockwood,  33  111.  212. 

Indiana.  —  Bescher  v.  State,  63  Ind.  302; 
Candy  v.  Hanmore,  76  Ind.  125. 

Louisiana.  —  Stafford  v.  Villain,  10  La.  329; 
Bry  v.  Dowell,  I  Rob.  (La.)  112;  Barnard  v. 
Erwin,  2  Rob.  (La.)  407;  McGehee  v.  Dupuy, 
7  Rob.  (La.)  229;  Tucker's  Succession,  13  La. 
Ann.  464;  Lay  v.  O'Neil,  29  La.  Ann.  725; 
Tutorship  of  Scarborough,  43  La.  Ann.  315. 

Maryland.  —  Jenkins  v.  Whyte,  62  Md.  427. 

Massachusetts.  —  Blake  v.  Pegram,  101  Mass. 
592,  109  Mass.  541.  But  see  Bovnton  v.  Dyer, 
18  Pick.  (Mass.)  1. 

Missouri.  —  Folger  v.  Heidel,  60  Mo.  285; 
State  v.  Hoster,  61  Mo.  544;  Kidd  v.  Guibar, 
63  Mo.  342;  West  v.  West,  75  Mo.  204;  State  v. 
Roeper,  9  Mo.  App.  21,  affirmed  82  Mo.  57: 
Flach  v.  Fassen,  3  Mo.  App.  561;  State  v. 
Booth,  9  Mo.  App.  583;  State  v.  Richardson, 
29  Mo.  App.  595;  State  v.  Miller,  44  Mo.  App. 
118;  Windleton  v.  O'Brien,  68  Mo.  App.  675. 

New  York.  —  Diaper  v.  Anderson,  37  Barb. 
(N.  Y.)  168;  Matter  of  Hawley,  104  N.  Y.  250. 

Pennsylvania.  —  Bowman  v.  Herr,  I  P.  &  W. 
(Pa.)  282;  Yeager's  Appeal,  34  Pa.  St.  173; 
Foltz's  Appeal,  55  Pa.  St.  428;  Douglas's  Ap- 
peal, 82  Pa.  St.  169. 

Texas.  —  Oldham  v.  Brooks,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  648. 

Wisconsin.  —  Willis  v.  Fox,  25  Wis.  646; 
Olsen  v.  Thompson,  77  Wis.  666. 

In  Maine  it  has  been  held  that  if  a  matter  in. 
a  guardian's  account  was  before  the  judge  and 
was  passed  upon  in  a  prior  account,  it  cannot 
be  re-examined  later;  but  if  an  item  actually 
received  by  the  guardian,  or  for  which  he  is 
liable,  was  omitted,  the  account  is  not  res  judi- 
cata as  to  that.  Starrett  v.  Jameson,  29  Me. 
504- 
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evidence  of  the  state  of  the  account.1 

b.  As  TO  Final  Account.  —  On  the  other  nand,  the  settlement  of  the 
final  account,  if  regularly  made,  constitutes  a  judgment  conclusive  between  the 
ward  on  one  side  and  the  guardian  and  his  sureties  on  the  other,  unless  it  is 
impeached  by  proof  of  fraud  or  such  other  defect  as  would  invalidate  judg- 
ments of  other  courts.2 


In  Mississippi  it  has  been  held  that  annual 
accounts  are  conclusive  against  the  guardian, 
unless  set  aside  by  direct  proceedings.  If 
they  show  a  certain  balance  in  dollars  and 
cents,  he  cannot  show  that  it  was  in  Confeder- 
ate money.  Coffin  v.  Bramlitt,  42  Miss.  194, 
97  Am.  Dec.  449.  But  see  Austin  v.  Lamar, 
23  Miss.  189;  Heard  v.  Daniel,  26  Miss.  451. 

Under  the  Ohio  Act  of  1858,  biennial  accounts 
were  final  between  the  parties,  unless  regu- 
larly opened  for  cause.  Woodmansie  v.  Wood- 
mansie,  32  Ohio  St.  18. 

Palpable  Clerical  Errors  in  Prior  Account  May 
Be  Corrected.  —  Cfumpz/.  Gerock,  40  Miss.  765: 
StarK  v.  Gamble,  43  N.  H.  465.  See  also 
Blake  v.  Pegram,  109  Mass.  541. 

Triennial  Accounts  are  not  conclusive  on  the 
ward,  though  they  may  be  on  the  guardian. 
Yeager's  Appeal,  34  Pa.  St.  173. 

1.  Annual  Account  Prima  Facie  Evidence  of 
State  of  Account  —  Alabama.  —  Radford  v.  Mor- 
ris, 66  Ala.  283;  Bentley  v.  Dailey,  87  Ala.  406; 
Thompson  v.  Thompson,  92  Ala.  545. 

California.  —  Cardwell's  Guardianship,  55 
Cal.  137. 

Georgia. — Johnson  v.  McCullough,  59  Ga. 
212. 

Illinois.  —  Bond  v.  Lockwood,  33  111.  212. 

Louisiana. — Stafford  v.  Villain,  10  La.  329. 

Mississippi.  —  Austin  v.  Lamar,  23  Miss.  189; 
Heard  v.  Daniel,  26  Miss.  451;  Roach  v.  Jelks, 
40  Miss.  754. 

Missouri.  —  State  v.  Jones,  89  Mo.  470;  State 
v.  Engelke,  6  Mo.  App.  356;  State  v.  Roeper, 
9  Mo.  App.  21;  State  v.  Booth,  9  Mo.  App. 
583;  State  v.  Richardson,  29  Mo.  App.  595." 

Wisconsin.  —  Olsen  v.  Thompson,  77  Wis. 
666. 

Ex  Parte  Statement  Without  Hearing  or  Adjudi- 
cation. —  A  partial  settlement  already  made  is 
presumed  to  be  correct,  but  if  it  be  merely  an 
ex  parte  statement,  filed  and  recorded  without 
hearing  or  adjudication,  it  creates  not  even  a 
prima  facie  presumption.  Gravett  v.  Malone, 
54  Ala.  19;  Radford  v.  Morris,  66  Ala.  283; 
State  v.  Roeper,  82  Mo.  57;  Burnham  v.  Dal- 
ling,  16  N.  J.  Eq.  144.  But  sec  Hutton  v. 
Williams,  60  Ala.  107. 

Interlocutory  Reports  Are  Only  Prima  Facie 
Correct,  subject  to  revision  on  final  settlement; 
but  they  cannot  be  attacked  collaterally. 
Candy  v.  Ilanmore,  76  Ind.  125. 

2.  Settlement  on  Final  Account — Alabama. 
—  Chilton  v.  Parks,  15  Ala.  671;  Hughes  v. 
Mitchell,  19  Ala.  268;  Foust  v.  Chamblee,  51 
Ala.  75;  Lewis  v.  Allrcd,  57  Ala.  628;  Jones 
v.  Fellows,  58  Ala.  343;  Waldron  v.  Waldron,  76 
Ala.  285;  Crumplcr  v.  Decns,  85  Ala.  149. 
Compare  Gravett  v.  Malone,  54  Ala.  19. 

Arkansas.  —  Reed  v.  Rvburn,  23  Ark.  47; 
Norton  v.  Miller,  25  Ark.  108. 

California.  —  Brodrib  v.  B  rod  rib,  56  Cal.  563; 
Lataillade  v.  Orena,  91  Cal.  565,  25  Am.  St. 
Rep.  219;  Trumplcr  v.  Cotton,  109  Cal.  250. 


Georgia.  —  Poullain  v.  Poullain,  76  Ga.  420. 
Compare  Rolfe  v.  Rolfe,  15  Ga.  452. 

Illinois.  —  Ammons  v.  People,  11  111.  6; 
Wickiser  v.  Cook,  85  111.  68;  Kattelman  v. 
Guthrie,  142  111.  357:  Gillett  v.  Wiley,  126  111. 
310,  9  Am.  St.  Rep.  587;  Ryan  v.  People,  165 
111.  143,  affirming  62  111.  App.  355;  Ream  v. 
Lynch,  7  111.  App.  161;  Seago  v.  People,  21  111. 
App.  283. 

Indiana.  —  States.  Peckham,  136  Ind.  198; 
Holland  v  State,  48  Ind.  391;  Briscoe  v.  John- 
son, 73  Ind.  573;  Candy  z.  Hanmore,  76  Ind. 
125;  State  v.  Slauter,  80  Ind.  597;  Castetter  v. 
State,  112  Ind.  445;  State  v.  Bond,  121  Ind. 
187.  Compare  State  v.  Strange,  I  Ind.  538; 
Glidewell  v.  Snyder,  72  Ind.  528. 

Iowa.  —  McWilliams  v.  Kalbach,  55  Iowa 
no;  Knox  v.  Kearns,  73  Iowa  286;  Knepper 
v.  Glenn,  73  Iowa  730. 

Kentucky.  —  Cameron  v.  Branden,  15  Ky.  L. 
Rep.  777-  Compare  Campbell  v.  Williams,  3 
T.  B.  Mon.  (Ky.)  122. 

Louisiana.  —  Kellar  v.  O'Neal,  13  La.  Ann. 
472;  Lay  v.  O'Neil,  29  La.  Ann.  722. 

Mississippi.  —  Austin  v.  Lamar,  23  Miss.  189; 
Hooker  v.  Hooker,  31  Miss.  448;  Johnson  v. 
Miller,  33  Miss.  553.  Compare  State  v.  Hull, 
53  Miss.  626. 

Missouri.  —  Oldham  v.  Trimble,  15  Mo.  225; 
Mitchell  v.  Williams.  27  Mo.  399;  Brent  ik 
Grace,  30  Mo.  253;  Smith  v.  Denny,  34  Mo. 
219;  State  v.  Drury,  36  Mo.  281;  Garton  v. 
Botts,  73  Mo.  274;  State  v.  Leslie,  83  Mo.  60; 
Slate  v.  Bilby,  50  Mo.  App.  162.  Compare 
Brown  v.  Chad  wick,  79  Mo.  587;  State  v. 
Grace,  26  Mo.  87;  State  v.  Rosswaag,  3  Mo. 
App.  11;  State  v.  Martin,  18  Mo.  App.  468. 

New  York.  —  Dodge  v.  St.  John,  96  N.  Y. 
260;  Smith  v.  Lusk,  2  Dem.  (N.  Y.)  595 ;  Doug- 
lass v.  Low,  36  Hun  (N.  Y.)  497,  affirmed  107 
N.  Y.  628. 

Ohio.  —  Braiden  ?/.  Mercer,  44  Ohio  St.  339; 
Lynch  v.  Cogswell,  7  OhioCir.  Dec.  12.  Com- 
pare Davis  v.  Ford,  Wright  (Ohio)  200. 

Pennsylvania. — Shollenberger's  Appeal,  21 
Pa.  St.  337  [overruling  Richard's  Case,  6  S.  & 
R.  (Pa.)  465;  McCormick  v.  Joyce,  7  Pa.  Si. 
248;  Com.  v.  Moltz,  10  Pa.  St.  527,  51  Am. 
Dec.  499];  Com.  v.  Graccy,  96  Pa.  St.  70. 

Wisconsin.  —  Shepard  v.  Peebles,  38  Wis. 
373- 

In  Connecticut  it  has  been  held  that  the  ac- 
ceptance of  an  account  by  the  Probate  Court 
is  not  conclusive  that  the  guardian  has  not 
been  guilty  of  negligence  in  failing  to  collect 
a  note.    Potter  v.  Hiscox,  30  Conn.  520. 

In  Maryland  and  Tennessee  it  has  been  held 
that  a  guardian's  final  settlement  is  priniti 
facie,  but  not  conclusively,  correct.  Crapster 
v.  Griffith,  2  Bland  (Md.)S;  Gunby  v.  Selby,  2 
Har.  &  J.  (Md.)244;  State  v.  Baker,  8  Md.  44: 
McClcllan  v.  Kennedy.  3  Md.  Ch.  234;  Mat- 
lock v.  Rice,  6  Hcisk.  (Tenn.)  33;  McCown  v. 
Moorcs,  12  Lea  (Tenn.)  635;  Henley  v.  Robb, 
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7.  Opening  Account.  —  The  account  of  the  guardian  may  be  reopened  and 
corrected  or  set  aside  in  equity  if  its  approval  was  obtained  by  misstatement 1 
or  concealment  2  of  material  facts,  and  if  it  is  erroneous  and  inequitable.3 
But  if  the  ward  has  acquiesced  in  the  account  for  a  long  period,  a  clear  case 
of  fraud  must  be  made  out  to  justify  opening  the  account.4 

VIII.  Guardian's  Bonds  —  1.  Their  Construction  and  Effect  —  a.  Informali- 
ties IN  Bond.  —  Though  the  guardian's  bond  be  irregular,  and  not  in  the 


86  Tenn.  474;  Newton  v.  Poole,  12  Leigh  (Va.) 
112. 

But  in  Maryland  it  has  been  held  that  such 
settlement  is  conclusive  against  the  guardian, 
if  he  exceeded  the  income,  and  that  he  will  be 
estopped  thereby  from  claiming  that  the  ex- 
cess should  have  been  greater.  Spedden  v. 
State,  3  Har.  &  J.  (Md.)  251. 

In  North  Carolina  it  has  been  held  that  an  ex 
parte  settlement  accepted  by  the  court  is  prima 
facie,  but  not  conclusively,  correct.  Luton  v. 
Wilcox,  83  N.  Car.  20;  Turner  v.  Turner,  104 
N.  Car.  566. 

In  South  Carolina  it  has  been  held  that  the 
final  settlement  concludes  the  guardian,  but 
not  his  surety.  Pratt  v.  Mcjunkin,  4  Rich.  L. 
(S.  Car.)  5. 

A  Settlement  of  the  Guardian's  Account  Assented 
to  by  Both  Parties  and  established  by  the  de- 
cree of  court  is  conclusive  by  reason  of  the 
agreement  of  the  parties,  though  the  judgment 
was  irregular.    Brown  v.  Snell,  57  N.  Y.  286. 

How  Far  Fraud  Invalidates  Settlement.  —  Fraud 
in  the  settlement  invalidates  it  only  so  far  as 
the  fraud  extends.  Bonner  v.  Evans,  89  Ga. 
656. 

A  Matter  Not  Raised  or  Considered  in  the  settle- 
ment of  the  guardian's  accouni  is  not  con- 
cluded thereby.  Butler  v.  Legro,  62  N.  H. 
350,  13  Am.  St.  Rep.  573. 

Collateral  Matters  Not  Properly  Before  Court 
Not  Concluded.  —  Patterson  v.  Booth,  103  Mo. 
402. 

Requisites  of  the  Account.  —  A  guardian's  ac- 
count which  does  not  state  the  ward's  age,  ask 
a  discharge,  nor  claim  commissions  cannot  be 
regarded  as  a  final  account  and  settlement. 
Bennett  v.  Hanifin,  87  111.  31. 

A  final  account  filed  by  the  guardian,  but 
never  accepted  by  the  court,  is  not  admissible 
in  behalf  of  the  guardian.  Beedle  v.  State,  62 
Ind.  26. 

If  the  notice  of  the  final  account  required  by 
law  was  not  given,  the  account  does  not  con- 
clude the  ward.  Murphy  v.  Murphy,  2  Mo. 
App.  156. 

Where  Guardian  of  Deceased  Ward  Is  His  Ad- 
ministrator. —  A  judgment  settling  the  account 
of  the  guardian  of  a  deceased  ward  is  a  nullity, 
if  he  is  also  the  administrator  of  the  ward,  as 
the  same  party  was  on  both  sides;  the  remedy 
is  by  bill  of  equity  against  him  in  both  capaci- 
ties, asking  adjustment  of  both  accounts. 
Carswell  v.  Spencer,  44  Ala.  204. 

1.  Where  Approval  of  Account  Was  Obtained  by 
Misstatement  of  Material  Facts.  —  Campbell  v. 
Clark,  63  Ark.  450;  Favorite  v.  Slauier,  79 
Ind.  562;  Slauter  v.  Favorite,  107  Ind.  291,  57 
Am.  Rep.  106;  Wainwright  v.  Smith,  106  Ind. 
239,  117  Ind.  414;  Line  v.  Lawder,  122  Ind. 
548;  Klemp  v.  Winter,  23  Kan.  699;  State  v. 
Leslie,  83  Mo.  60. 

The  facl  that  a  guardian  credited  his  ward 
with  only  six  per  cent,  interest,  when  he  re- 


ceived ten  per  cent.,  is  sufficient  cause  for  an 
action  to  set  aside  ihe  settlement.  Doan  71. 
Dow,  8  Ind.  App.  324. 

2.  Where  Approval  Was  Obtained  by  Conceal- 
ment.—  Slauter  v.  Favorite,  107  Ind.  291,  57 
Am.  Rep.  106;  Doan  v.  Dow,  8  Ind.  App.  324; 
Marquess  v.  La  Baw,  82  Ind.  550. 

3.  Account  Will  Not  Be  Opened  Unless  It  Is 
Erroneous  and  Inequitable.  —  Purslow  v.  Brune, 
43  Kan.  175;  Stevenson's  Appeal,  32  Pa.  St. 
318.    Compare  Ellis  v.  Scott,  75  N.  Car.  108. 

Settlement  Will  Not  Be  Set  Aside  Because  of 
Ward's  Inexcusable  Ignorance. —  A  ward  cannot 
set  aside  a  settlement  by  simply  showing  that 
he  was  ignorant  that  the  rentals  of  certain 
land  were  too  low,  but  he  must  show  that  his 
ignorance  was  excusable.  Stoudenmire  v.  De 
Bardelaben,  72  Ala.  300. 

Where  a  Ward  Immediately  After  His  Majority 
entered  in  the  Probate  Court  his  satisfaction 
with  the  guardian's  account,  and  the  court 
thereupon  approved  it  without  examination  or 
hearing,  the  ward  can  have  it  opened  and  set 
aside.    Mead  v.  Bakewell,  8  Mo.  App.  549. 

Burden  of  Proof.  —  Where  a  guardian  con- 
tracts with  his  ward,  the  burden  is  on  him  to 
show  affirmatively  that  he  dealt  fairly;  but  in 
a  suit  to  set  aside  a  settlement,  no  such  bur- 
den rests  on  the  guardian.  Wainwright  v. 
Smith,  106  Ind.  239. 

4.  After  Long  Acquiescence  Account  Will  Be 
Opened  Only  for  Fraud.  —  High  v.  Snedicor,  57 
Ala.  403;  Brown  v.  McWilliams,  29  Ga.  194; 
Durell  v.  Gibson,  (Me.  1887)  9  Atl.  Rep.  353; 
Morganstern  v.  Shuster,  66  Md.  250;  Mc- 
Avoy's  Estate,  2  Pa.  Dist.  609;  Epes  v.  Wil- 
liams, (Va.  1897)  27  S.  E.  Rep.  427. 

The  Settlement  Is  Binding  if  the  Ward  Ac- 
cepted It  with  Full  Knowledge,  and  without 
mistake,  imposition,  or  fraud;  if  he  was 
ignorant  of  the  facts,  or  mistaken,  or  de- 
frauded, he  will  not  be  concluded.  Adams  v. 
Reviere,  59  Ga.  793.  Compare  Monnin  v. 
Beroujon,  51  Ala.  196. 

Where  the  Ward  Waives  His  Right  to  Settle 
the  Account  Himself,  and  joins  the  guardian  in 
application  for  his  discharge,  which  is  heard 
and  granted,  the  account  cannot  be  opened 
without  proof  of  fraud.  Marr's  Appeal,  78 
Pa.  St.  66. 

Limitation  of  Bill  to  Open  Account.  —  Under 

the  North  Carolina  statute  a  bill  to  reopen  a 
settlement  of  a  guardian's  account  must  be 
brought  within  three  years.  Timberlake  v. 
Green,  84  N.  Car.  658. 

Action  Barred  After  Guardian's  Discharge  and 
Settlement  of  Ward's  Estate  by  Administration.  — 
Where  a  guardian  has  filed  his  report  and  has 
been  discharged,  and  an  adminisirator  has 
been  appointed  for  the  ward,  who  has  settled 
his  estate  and  been  discharged,  an  action 
upon  the  guardian's  bond,  or  to  set  aside  his 
report,  is  barred.  Horton  v.  Hastings,  128 
Ind.  103. 
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form  prescribed  by  the  statute,  it  will  nevertheless  be  held  effective  as  a.  com- 
mon-law bond,  to  the  extent  of  its  terms.1 

b.  What  Constitutes  Breach.  —  The  obligation  of  the  guardian's 
bond  is  (i)  to  preserve  and  manage  the  ward's  property;  (2)  properly  to 
appropriate  so  much  as  is  necessary  for  his  support;  (3)  to  account  for  the 
balance  to  the  Probate  Court  when  required,  and  to  the  ward  when  of  age. 
A  failure  to  do  any  of  these  things  will  be  a  breach  of  the  bond.2 

c.  What  Funds  Are  Covered  bv  Bond. — The  bond  of  a  guardian 
covers  all  funds  received  by  him  as  guardian  during  the  existence  of  the 
guardianship  3  except  those  derived  from  the  sale  of  real  estate.  A  special 
bond  is  required  upon  making  such  a  sale,4  and  the  general  bond  is  not  holden 
for  the  proceeds  thereof.5 

1.  Slate  v.  Britton,  102  [nd.  214;  Britton  v. 
State,  115  Ind.  55;  Ordinary  v.  Heishon,  42 
N.  J.  L.  15;  Probate  Ct.  v.  Strong,  27  Vt.  202, 
65  Am.  Dec.  190;  Pratt  v.  Wright,  13  Gratt. 
(Va.)  175.  67  Am.  Dec.  767. 

A  Guardian's  Bond  Is  Not  Rendered  Invalid  by 
Provisions  Not  Required  by  Statute,  but  within 
the  duty  of  a  guardian  as  denned  by  law. 
McFadden  v.  Hewett,  78  Me.  24. 

Voluntary  Substitution  of  Sufficient  for  Insuffi- 
cient Bond.  —  If  a  guardian,  upon  complaint 
bsing  made  of  the  insufficiency  of  the  bond, 
gives  another  voluntarily,  it  is  as  binding  as 
if  substituted  by  an  order  of  court.  Potter  v. 
State,  23  Ind.  550;  Elam  v.  Barr,  14  La.  Ann. 
682. 

2.  Obligations  of  Bond.  —  Matter  of  Allgier,  65 
Cal.  228;  Olmsted  v.  Olmsted,  38  Conn.  317; 
People  v.  Seelye,  146  111.  189,  affirming  40  III. 
App.  449;  Moody  v.  State,  84  Ind.  433;  Black 
v.  Kaiser,  91  Ky.  422;  Pierce  v.  Irish,  31  Me. 
254;  Schoenleber  v.  Burkhardt,  94  Wis.  575. 
See  supra,  this  title,  Accounting  by  Guardian, 
subdiv.  1.  c.  (2)  Obligation  to  Account. 

Failure  to  Notify  Creditors  to  exhibit  their 
claims  under  an  order  of  court  is  a  breach  of 
the  bond.    Probate  Ct.  v.  Caswell,  18  R.  I. 


Failure  to  Pay  Debt  Contracted  by  Guardian.  — 

Sureties  of  the  guardian  are  not  liable  for  his 
failure  to  pay  a  debt  contracted  by  him  for  the 
ward's  board  and  tuition.  McKinnon  v.  Mc- 
Kinnon,  81  N.  Car.  201. 

Judgment  on  Note.  —  Nor  are  sureties  liable 
for  a  judgment  rendered  against  the  guardian 
individually  on  a  note  signed  by  him  in  his 
own  name,  but  saying,  "  I,  as  guardian,  prom- 
ise."   Lovelace  v.  Smith,  39  Ga.  130. 

3.  Funds  Covered  by  Bond.  —  Davenport  v. 
Olmstead,  43  Conn.  67;  Huson  v.  Green,  88 
Ga.  722:  Potter  v.  State,  23  Ind.  607;  Hunt  v. 
Slate,  53  Ind.  321;  Hartman  v.  Com.,  (Pa. 
1888)  13  All.  Rep.  780. 

Under  the  New  Jersey  Statutes  a  guardian  is 
liable  on  his  bond  only  for  sums  actually  re- 
ceived. Ordinary  v.  Ilopler,  (N.  J.  1896)  36 
Atl.  Rep.  769. 

The  Bond  Secures  Funds  Received  from  Another 
State,  McDonald  v.  Meadows,  1  Met.  (Ky  )  507; 
though  the  guardian  was  required  to  give  a 
bond  in  that  state  for  the  funds,  State  v.  Wil- 
liams, 77  Mo.  463. 

Tho  Bond  Secures  a  Sum  Received  After  Ap- 
pointment, but  Before  Signing  the  Bond. —  Mc- 
Dowell v.  Caldwell,  2  McCord  Eq.  (S.  Car.)  43, 
16  Am.  Dec.  635.  And  see  Bockcnstedt  v. 
Perkins,  73  Iowa  23,  5  Am.  St.  Rep.  652. 
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And  if  a  Guardian  When  Appointed  Owed  the 
Ward,  and  Was  Solvent,  his  sureties  are  liable 
for  the  amount  as  if  it  had  been  paid.  Black 
v.  Kaiser,  91  Ky.  422. 

Illegal  Possession  and  Disposition  of  Ward's 
Estate  by  Guardian  Before  Appointment.  —  While 
the  sureties  are  not  responsible  for  the  guard- 
ian's acts  before  appointment,  yet  if  before  that 
time  he  had  illegally  taken  possession  of  the 
ward's  estate  and  disposed  of  it,  and  when 
appointed  charged  himself  with  the  amount, 
he  will  be  assumed  to  have  paid  it  to  himself, 
and  the  sureties  will  be  liable.  Sargent  v. 
Wallis,  67  Tex.  483.  See  supra,  this  title, 
Accounting  by  Guardian,  subdiv.  2.  a.  (2)  (b) 
Sums  Due  from  Himself. 

Money  Received  Without  Legal  Authority.  — 
A  surety  is  not  liable  for  any  money  which 
the  guardian  received  without  legal  authority, 
and  to  which  the  minor  had  no  right  during 
his  minority.  Gunther  v.  State,  31  Md.  21; 
Perkins  v.  Tooley,  74  Mich.  220;  Allen  v. 
Crosland,  2  Rich.  Eq.  (S.  Car.)  68. 

But  if,  by  order  of  court,  the  executor  paid 
over  to  the  guardian  funds  which  by  the  will 
were  to  go  to  the  ward  on  reaching  majorily, 
the  payment  is  legal  and  the  funds  are  cov- 
ered by  the  bond.  Gunther  v.  Stale,  31 
Md.  21. 

But  sureties  are  not  liable  for  funds  given 
to  wards  by  a  will  which  has  been  set  aside, 
though  the  guardian  collected  and  converted 
the  amount.    State  v.  Radcliff,  09  Mo.  609. 

4.  See  supra,  this  title,  Powers  and  Duties  of 
Guardian,  subdiv.  2.  f.  (4)  (e)  Requisites  of 
Valid  Sale. 

5.  General  Bond  Not  Liable  for  Proceeds  of  Sale 
of  Real  Estate  —  Indiana.  —  Warwick  v.  State, 
5  Ind.  350;  Colburn  v.  State,  47  Ind.  310; 
Bescher  v.  State,  63  Ind.  302;  Yost  v.  State,  8r> 
Ind.  350. 

Iowa. —  Madison  County  v.  Johnston,  51 
Iowa  152;  Bunce  v.  Buncc,  65  Iowa  106. 

Kansas.  —  Morris  v.  Cooper,  35  Kan.  156. 

Kentucky.  —  Irvine  v.  McDowell,  4  Dana 
(Ky.)  629;  Grimes  v.  Com.,  4  Lilt.  (Ky.)  1. 
Compare  Withers  v.  Hickman,  (>  B.  Mon.  (Ky.) 
294;  Taylor  v.  Taylor,  6  B.  Mon.  (Ky.)  561. 

Maine.  —  Williams  v.  Morton,  38  Me.  47,  61 
Am.  Dec.  229. 

Missouri.  —  State  V.  Harbridge,  43  Mo. 
App.  16. 

Nevada.  —  Henderson  v.  Coover,  4  New  429. 
New  fersey.  — Smith  r.  Gummcre,  39  N.  J. 
Eq.  27. 

Pennsylvania.  —  Blauser  v.  Dichl,  90  Pa.  St. 
350;  Com.  v.  Pray,  125  Pa.  St.  542.  Compare 
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Funds  Received  by  the  Guardian  After  the  Termination  of  His  Trust  are  not  covered  by 
the  bond. 1 

d.  Audi  [TONAL  and  Substituted  Bonds.  —  Where  additional  bonds  are 
required  and  given,  the  former  bond  continues  to  be  security  for  the  entire 
management  of  the  estate.8  If  the  new  bond  is  a  substitution  for  the  old, 
instead  of  an  addition  to  it,  though  the  old  bond  may  be  discharged  upon  the 
substitution,  the  sureties  continue  to  be  liable  for  any  default  already  com- 
mitted,3 but  not  for  subsequent  defaults.-4    The  carrying  forward  into  later 


Com.  v.  Lovd,  12  Phila.  (Pa.)  221,  34.  Leg.  Int. 
(Pa.)  248. 

Tennessee.  —  Shelton  v.  Smith,  3  Baxt. 
(Tenn.)  82;  Andrews's  Case,  3  Humph. 
(Tenn.)  592. 

West  Virginia.  —  Findley  v.  Findley,  42  W. 
Va.  372;  Kester  v.  Hill,  42  W.  Va.  611. 

But  in  some  jurisdictions  the  general  bond 
is  held  to  secure  the  proceeds  of  real  estate  in 
the  guardian's  hands.  State  y.  Hull,  53  Miss. 
626;  State  v.  Cox,  62  Miss.  786;  Tuttle  v. 
Northrop,  44  Ohio  St.  178;  Gray  v.  Brown,  1 
Rich.  L.  (S.  Car.;  351;  Pratt  v.  Mcjunkin, 
4  Rich.  L.  (S.  Car.)  5. 

Settlement  of  an  Account  in  Which  the  Guardian 
Charges  Himself  with  Proceeds  of  Real  Estate  does 
not  discharge  the  sale  bond,  nor  make  the 
general  bond  liable;  the  question  is  still  from 
what  source  the  money  came.  Lyman  v. 
Conkey,  1  Met.  (Mass.)  317;  Mattoon  v.  Cow- 
ing, 13  Gray  (Mass.)  387.  Contra,  Fay  v.  Tay- 
lor, 11  Met.  (Mass.)  529,  and  Brooks  v.  Brooks, 
11  Cush.  (Mass.)  18,  under  a  statute  expressly 
requiring  the  general  bond  to  include  the  pro- 
ceeds of  all  real  estate  sold  by  the  guardian. 

Where  Funds  Are  So  Mixed  that  They  Cannot 
Be  Separated.  —  Regularly  the  general  bond 
secures  general  funds,  and  the  sale  bond  the 
proceeds  of  sale;  but  if  the  funds  are  mixed 
so  that  they  cannot  be  separated,  both  bonds 
are  liable,  at  least  for  a  pro  rata  share.  Yost 
v.  State,  80  Ind.  350.  And  see  Bescher  v. 
State,  63  Ind.  302. 

Proceeds  of  Partition  Sale.  —  Sureties  on  a 
guardian's  general  bond  are  not  liable  for  the 
proceeds  of  land  received  by  him  as  guardian 
ad  litem  in  a  partition  suit.  Muir  v.  Wilson, 
Hopk.  (N.  Y.)  512.  But  the  general  bond  is 
liable  where  another  person  applied  for  and 
made  the  sale,  and  paid  the  proceeds  to  the 
general  guardian,  Colburn  v.  State,  47  Ind. 
310;  or  where  the  guardian  was  ordered  by  the 
court  to  transfer  the  proceeds  to  the  general 
account,  Smith  v.  Gummere,  39  N.  J.  Eq.  27; 
or  where  the  land  was  sold  before  the  bond 
was  given,  McClendon  v.  Harlan,  2  Heisk. 
(Tenn.)  337;  or  where  the  proceeds  of  the  sale 
were  ordered  paid  to  the  guardian  without  a 
special  bond,  Reed  v.  Hedges,  16  W.  Va.  167. 

Single  Bond  Substituted  for  General  and  Sale 
Bond3.  —  Where  a  guardian  had  given  a  gen- 
eral bond  and  also  a  sale  bond,  and  after- 
wards a  single  bond  was  substituted  for  both, 
and  the  two  former  bonds  were  discharged, 
the  sureties  in  the  last  one  were  held  liable  for 
all  the  funds,  whether  they  came  from  real  or 
personal  estate.    Moody  v.  State,  84  Ind.  433. 

If  the  Legislature  Authorized  a  Sale  Without 
Special  Bond,  the  general  bond  will  be  liable. 
State  v.  Bilby,  50  Mo.  App.  162. 

Where  Guardian  Fails  to  Give  Special  Bond.  — 
The  guardian   is  not  liable  on  his  general 


bond  though  he  failed  to  give  a  special  bond. 
Warwick  v.  State,  5  Ind.  350;  Williams  v. 
Morton,  38  Me.  47,  6r  Am.  Dec.  229;  Shelton 
v.  Smith,  3  Baxt.  (Tenn.)  82.  Contra  in  Illi- 
nois, Wann  v.  People,  57  111.  202. 

Nor  can  the  failure  to  give  the  special  bond 
be  set  up  as  a  breach  of  the  general  bond. 
Williams  v.  Morton,  38  Me.  47,  61  Am.  Dec. 
229. 

1.  Funds  Received  After  Termination  of  Guard- 
ianship.—  Merrells  v.  Phelps,  34  Conn.  109; 
Garrett  v.  Reese,  99  Ga.  494;  People  v.  Seelye, 
146  111.  189;  Shelton  v.  Smith,  3  Baxt.  (Tenn.) 
82;  Stinson  v.  Leary,  69  Wis.  269. 

In  Louisiana  it  has  been  held  that  if  after 
the  ward's  marriage  the  tutor  collects  sums 
due  to  the  ward,  and  there  is  no  necessary 
connection  between  the  transaction  and  the 
tutorship,  but  the  tutor  had  implied  authority 
from  the  former  ward  to  make  the  collection, 
the  sum  collected  is  not  secured  by  the  tutor- 
ship mortgage.  Romero's  Succession,  31  La. 
Ann.  721. 

In  Virginia  it  has  been  held  that  if  the 
guardian  has  possession  of  the  ward's  funds 
as  such,  the  bond  secures  interest  and  profits 
received  by  him,  as  well  after  as  before  ma- 
jority; but  after  termination  of  the  trust  the 
account  will  be  settled  as  between  debtor  and 
creditor,  and  only  simple  interest  charged. 
Armstrong  v.  Walkup,  12  Gratt.  (Va.)  608. 

See  also  supra,  this  title,  Accounting  by 
Guardian,  subdiv.  2.  b.  (9)  Transactions  After 
Ward' s  Majority. 

2.  Additional  Bond  Does  Not  Relieve  Former 
Bond.  —  State  v.  Mitchell,  132  Ind.  461; 
Hu'tchcraft  v.  Shrout,  I  T.  B.  Mor..  (Ky.)  208; 
15  Am.  Dec.  100;  Loring  v.  Baccn,  3  Cush. 
(Mass.)  465;  Jones  v.  Hays,  3  Ired.  Eq.  (38  N. 
Car.)  502,  44  Am.  Dec.  78;  Jones  v.  Blanton, 
6  Ired.  Eq.  (41  N.  Car.)  115,  51  Am.  Dec.  415; 
Tennessee  Hospital  v.  Fuqua,  1  Lea  (Tenn.) 
60S;  McGlothlin  v.  Wyatt,  I  Lea  (Tenn.)  717; 
Collins  v.  Knight,  3  Tenn.  Ch.  183. 

3.  Liability  under  Old  Bond  Where  There  Is  a 
Substitution.  —  Justices  v.  Woods,  I  Ga.  84; 
Bryant  v.  Owen,  I  Ga.  355;  State  v.  Page,  63 
Ind.  209;  State  v.  Paul,  21  Mo.  51;  Matter  of 
Conover,  35  N.  J.  Eq.  108;  Eichelberger  v. 
Gross,  42  Ohio  St.  549. 

Nor  is  the  liability  of  sureties  on  the  old 
bond  affected  by  judgment,  without  satisfac- 
tion, on  the  new  one.  State  v.  Page,  63  Ind. 
209;  State  v.  Drury,  36  Mo.  281. 

But  in  Virginia  it  has  been  held  that  if  the 
guardian  voluntarily  appears  in  court  and  files 
a  new  bond  with  sureties,  it  supersedes  the 
former  one,  and  relates  back  to  the  appoint- 
ment of  the  guardian,  and  the  sureties  in  for- 
mer bonds  are  discharged.  Savers  v,  Cassell, 
23  Gratt.  (Va.)  525. 

4.  Spencer  v.  Houghton,  68  Cal.  82. 
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balances  sums  already  converted  or  lost  will  not  relieve  the  sureties  on  the 
former  bond  from  liability.1  In  either  case  the  new  bondsmen  are  liable  for 
all  defaults  which  occur  after  the  giving  of  their  bond,  and  if  the  guardian 
still  has  the  funds  in  his  power,  though  he  had  already  wrongfully  invested  or 
converted  them,  he  will  be  liable  for  them  on  the  new  bond;2  so  he  will  be 
liable  on  such  bond  for  a  former  misappropriation  if  he  carried  forward  the 
balance  to  his  later  accounts.3  But  whether  the  guardian  is  in  any  event 
liable  on  the  new  bond  for  the  entire  funds  of  the  estate,  though  the  loss 
occurred  before  the  giving  of  the  new  bond,  and  though  the  balance  was  not 
carried  forward  to  the  later  accounts,  is  a  question  upon  which  the  authorities 
are  not  entirely  harmonious.  The  prevailing  rule  holds  him  liable  on  the 
ground  of  his  obligation  to  make  true  account,4  but  in  a  few  jurisdictions  the 
contrary  rule  prevails.*  In  the  case  of  substituted  bonds,  the  sureties  on 
the  successive  bonds,  as  between  themselves,  are  liable  to  indemnify  each 
other,  in  the  inverse  order  of  their  bonds;  6  but  if  the  new  bonds  are  merely 
additional,  both  bonds  are  primary  and  of  concurrent  obligation.7 

e.  Joint  Bonds  —  (i)  Of  Several  Guardians  for  Same  Ward.  —  If  several 
guardians  for  the  same  ward  execute  a  bond  together,  they  are  not  sureties 
for  each  other,  but  each  is  liable  only  for  his  own  defaults. H  But  a  surety  to 
the  joint  bond  is  responsible  for  the  acts  of  all  the  guardians.9 

(2)  One  Guardian  for  Several  Wards.  —  A  bond  is  valid  though  given 
for  the  estates  of  several  wards, 10  and  secures  the  obligation  of  the  guardian  to 


1.  Yost  v.  State,  80  Ind.  350;  Bell  v.  Ru- 
dolph, 70  Miss.  234;  State  v.  Drury,  36  Mo. 
281. 

Liability  for  Waste  of  Sureties  on  Former  Bond. 

—  The  fact  that  a  guardian,  upon  new  sure- 
ties being  required,  was  of  means  sufficient  to 
pay  the  sums  he  then  owed  to  the  ward  for 
waste  already  committed,  is  not  lo  be  regarded 
as  a  payment  so  as  to  discharge  the  former 
sureties.  Foye  v.  Bell,  1  Dev.  &  B.  L.  (18  N. 
Car.)  475. 

But  vvhere  the  guardian  invested  part  of  the 
ward's  funds  in  bank  stock,  and  deposited 
the  rest  in  her  own  name,  and  afterwards  her 
bond  was  released  and  a  new  one  given,  after 
which  she  wasted  the  funds,  the  second  one 
only  was  held  liable,  since  the  funds  were  in 
existmce  and  traceable  when  given.  Cassilly 
v.  Cochran,  (Ky.  1890)  13  S.  W.  Rep.  844. 

2.  Parker  v.  Medsker,  80  Ind.  155;  State  v. 
Dennis,  58  Mo.  App.  568;  Clark  v.  Wilkinson, 
59  Wis.  543. 

3.  State  v.  Bilby,  50  Mo.  App.  162. 

But  in  Indiana  it  has  been  held  that  where  at 
the  date  of  a  supplemental  bond  the  guardian 
had  no  assets  in  his  hands,  having  already 
converted  them,  the  surety  is  not  liable, 
though  the  guardian  charged  himself  with  the 
funds  as  if  in  his  possession.  Lowry  v.  State, 
64  Ind.  421,  overruling  State  v.  Grammer,  29 
Ind.  530;  Bagot  v.  State,  33  Ind.  262;  Wilmcr 
v.  Stale,  44  Ind.  223,  and  State  v.  Prather,  44 
Ind.  287. 

4.  New  Bond  Covers  All  Prior  Losses  —  Arkan- 
sas.—  State  v.  Buck,  63  Ark.  218.  Compare 
Sebastian  v.  Bryan,  21  Ark.  447. 

Connecticut.  —  Mcrrells  v.  Phelps,  34  Conn. 
109. 

Georgia.  —  Justices  v.  Woods,  I  Ga.  84; 
Bryant  v.  Owen,  1  Ga.  355. 

Iowa.  —  Douglass  v.  Kcsslcr,  57  Iowa  63; 
Knox  v.  Kearns,  73  Iowa  286. 

Massachusetts.  —  Loring  v.  Bacon,  3  Cush. 
^Mass.)  465. 
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Missouri.  — State  v.  Paul,  21  Mo.  51. 

North  Carolina.  —  Bell  v.  Jasper,  2  Ired.  Eq. 
(37  N.  Car.)  597;  Jones  v.  Hays,  3  Ired.  Eq.  (38 
N.  Car.)  502,  44  Am.  Dec.  78. 

Pennsylvania.  —  Com.  v.  Cox,  36  Pa.  St.  442. 

South  Carolina.  —  Field  v.  Pelot,  McMull. 
Eq.  (S.  Car.)  369. 

Tennessee.  —  Crook  v.  Hudson,  4  Lea  (Tenn.) 
448;  Steele  v.  Reese,  6  Yerg.  (Tenn.)  263. 

Virginia.  —  Sayers  v.  Cassell,  23  Gratt.  (Va.) 
525. 

5.  Parker  v.  Medsker,  80  Ind.  155 ;  State  'v. 
Shackleford,  56  Miss.  648;  Mc Williams  v.  Nor- 
fleet,  60  Miss.  987.  Compare  Armstrong,  v. 
State,  7  Blackf.  (Ind.)  81;  State  v.  Hull,  53 
Miss.  626. 

6.  Tennessee  Hospital  v.  Fuqua,  1  Lea 
(Tenn.)  608;  Crook  v.  Hudson,  4  Lea  (Tenn.) 
448;  Collins  v.  Knight,  3  Tenn.  Ch.  183. 

7.  Allen  v.  State,  61  Ind.  268,  28  Am.  Rep. 
673;  State  v.  Mitchell,  132  Ind.  461;  Loring 
v.  Bacon,  3  Cush.  (M  ass.)  4^5",  McGlothlin  v. 
Wyatt,  1  Lea  (Tenn.)  717;  Hutchcraft  v. 
Shrout,  1  T.  B.  Mon.  (Ky.)  208,  15  Am.  Dec.  100. 

8.  Guardians  Not  Sureties  for  Each  Other.  — 
Kirby  v.  Turner,  Hopk.  (N.  Y.)  309;  Hocker 
v.  Woods,  33  Pa.  St.  466;  Hurlburt  v.  State,  71 
Ind.  154.  In  this  last  case  two  guardians  for 
different  heirs  gave  a  single  bond. 

But  in  Alabama  and  Georgia  the  contrary  rule 
prevails.  Williams  v.  Harrison,  19  Ala.  277; 
Freeman  v.  Brewster,  93  Ga.  648. 

See  also  supra,  this  title,  Rights  and  Duties 
Arising  from  Relation  of  Guardian  and  IVard, 
subdiv.  1.  a.  (4)  (a)  Of  Several  Guardians  for 
Same  Estate. 

9.  People  r.  Byron,  3  Johns.  Cas.  (N.  Y.)  53; 
Hocker  v.  Woods,  33  Pa.  St.  466. 

10.  Single  Bond  for  the  Estates  of  Several  Wards 
Valid. —  Mrunson  v.  Brooks,  68  Ala.  248; 
Winslow  v.  People,  117  111.  152;  Walsh  v 
State,  53  Md.  539;  Dccgan  v.  Decgan,  22  Ncv. 
202;  Probate  Ct.  v.  Sprague,  3  R.  I.  205;  Call 
v.  Rutfin,  1  Call  (Va.)  333. 
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each  one,  as  if  it  were  a  separate  bond.1  But  neither  one  can  enforce  the 
bond  for  more  than  his  proportion  of  the  penalty,  unless  the  others  are  made 
parties  and  it  appears  that  they  will  not  be  prejudiced.2 

/.  Sale  Bonds.  —  A  bond  given  on  the  sale  of  real  estate  is  not  subsidiary 
to  the  general  bond,  but  is  a  primary  obligation,  attaching  to  the  proceeds  of 
sale  and  securing  their  proper  management  until  final  accounting  and  disburse- 
ment.3 

2.  Suit  upon  Guardian's  Bond  —  a.  Cannot  Be  Maintained  in  Another 
State.  —  A  guardian's  bond  required  and  given  under  the  laws  of  one  state 
is  purely  local  in  its  obligation,  and  will  not  be  enforced  by  suit  in  another 
state.4 

b.  Settlement  of  Account  Must  Precede  Suit. — The  prevailing 
rule  is  that  a  suit  cannot  ordinarily  be  maintained  on  the  guardian's  bond  to 
recover  the  balance  due  to  the  ward  until  the  account  has  been  settled  and 
the  balance  due  to  the  ward  determined  in  the  Probate  Court.  A  contrary 
rule  would  bring  those  questions  which  are  particularly  committed  to  the 
jurisdiction,  and  in  some  cases  to  the  discretion,  of  the  Probate  Court,  such  as 
the  guardian's  diligence  and  the  proper  charges  and  allowances,  before  the 
regular  law  courts  for  decision.5  In  certain  exceptional  cases,  however,  suit 
may  be  brought  on  the  bond  before  the  settlement.6    But  the  rule  stated 


Where  a  Guardian  for  Three  Wards  Gave  a  Bond 
Naming  Only  Two,  the  third  cannot  recover 
upon  it,  though  the  guardian  had  acted  and 
filed  accounts  for  all.  Greenly  v.  Daniels,  6 
Bush  (Ky.)  41. 

1.  Winslow  v.  People,  117  111.  152;  Bescher  v. 
State,  63  Ind.  302;  Cotton  v.  State,  64  Ind. 
573;  Walsh  v.  State,  53  Md.  539;  Probate  Ct.  v. 
Sprague,  3  R.  I.  205;  Roberson  v.  Tonn,  76 
Tex.  535.  See  supra,  this  title,  Rights  and 
Duties  Arising  from  Relation  of  Guardian  and 
Ward,  subdiv.  1.  a.  (4)  (v)  Of  One  Guardian 

for  Several  Wards. 

2.  Bescher  v.  State,  63  Ind.  302;  Hooks  v. 
Evans,  68  Iowa  52;  Knox  v.  Kearns,  73  Iowa 
286;  Edmonds  v.  Edmonds,  73  Iowa  427. 

3.  Obligation  of  Sale  Bond.  —  State  v.  Steele, 
21  Ind.  207,  83  Am.  Dec.  346;  Cogswell  v. 
State,  65  Ind.  I;  McKim  v.  Morse,  130  Mass. 
439;  State  v.  Colman,  73  Mo.  684. 

If  a  license  to  sell  is  properly  granted,  the 
bond  covers  all  acls  of  the  guardian,  as  well 
as  neglects  and  omissions  to  proceed  legally  in 
the  sale,  but  not  any  irregularities  prior  to  the 
sale.    Schlee  v.  Darrow,  65  Mich.  362. 

If  a  guardian  receives  purchase  money  be- 
fore the  sale  is  confirmed,  it  is  without  author- 
ity, and  sureties  who  are  released  on  the  mak- 
ing of  the  sale  are  not  liable  therefor.  State 
v.  Cox,  62  Miss.  786. 

4.  Probate  Judge  v.  Hibbard,  44  Vt.  597,  8 
Am.  Rep.  396. 

5.  Suit  Cannot  Be  Maintained  until  Account  Is 
Settled  —  Alabama.  —  Eiland  v.  Chandler,  8 
Ala.  781;  Chapman  v.  Chapman,  32  Ala.  106; 
Hailey  v.  Boyd,  64  Ala.  399. 

Arkansas.  —  Sebastian  v.  Bryan,  21  Ark. 
447;  Norton  v.  Miller,  25  Ark.  109;  Connelly 
v.  Weatherly,  33  Ark.  658;  Vance  v.  Beattie, 
35  Ark.  93;  Moore  v.  Nichols,  39  Ark.  145; 
Padgett  v.  State,  45  Ark.  495;  Smith  v.  Smith- 
son,  48  Ark.  261.  / 

California.  —  Graff  v.  Mesmer,  52  Cal.  636. 

Iowa. — O'Brien  v.  Strang,  42  Iowa  643; 
Vermilya  v.  Bunce,  61  Iowa  605;  Gillespie  v. 
See,  72  Iowa  345. 


Louisiana.  —  McHugh  v.  Stewart,  12  La. 
Ann.  361;  Lay  v.  O'Neal,  27  La.  Ann.  643; 
Edwards's  Succession,  32  La.  Ann.  457. 

Massachusetts.  —  Cobb  v.  Kempton,  154. 
Mass.  266;  Thorndike  v.  Hinckley,  155  Mass. 
263. 

Michigan.  —  Tudhope  v.  Potts,  91  Mich.  490. 
Minnesota.  —  Hantzch  v.  Massolt,  61  Minn. 
361. 

Nebraska.  —  Ball  v.  La  Clair,  17  Neb.  39;. 
Bisbee  v.  Gleason,  21  Neb.  534. 

New  Jersey.  — Ordinary  v.  Heishon,  42  N.  J. 
L.  15. 

New  York.  —  Perkins  v.  Stimmel,  114  N.  Y. 
359,  ir  Am.  St.  Rep.  659;  Bieder  v.  Steinhauer, 
(Supm.  Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.) 
428;  Stilwell  v.  Mills,  19  Johns.  (N.  Y.)  304. 
Compare  Salisbury  v.  Van  Hoesen,  3  Hill  (N. 
Y.)  77- 

North  Carolina.  —  Barret  v.  Munroe,  4  Dev. 
&  B.  L.  (20  N.  Car.)  194. 

Ohio.  —  Newton  v.  Hammond,  38  Ohio  St. 
430  [overruling  State  v.  Humphreys,  7  Ohio 
(pt.  i.)  224];  Gorman  v.  Taylor,  43  Ohio  St. 
86. 

Pennsylvania.  —  Com.  v.  Raser,  62  Pa.  St. 
436. 

South  Carolina.  —  Anderson  v.  Maddox,  3 
McCord  L.  (S.  Car.)  237. 

Vermont.  —  Probate  Ct.  v.  Slason,  23  Vt. 
306. 

Wisconsin.  —  Kugler  v.  Prien,  62  Wis.  248. 

But  see  Robb  v.  Perry,  35  Fed.  Rep.  102. 

6.  Where  Guardian  Died  Hopelessly  Insolvent. 
—  Suit  will  lie  on  the  bond  without  settlement 
of  the  accounts  if  the  guardian  is  dead  and  his 
estate  is  hopelessly  insolvent.  Cummings  v. 
Erwin,  15  T.a.  Ann.  269;  Farrington  v.  Secor, 
91  Iowa  606. 

But  in  New  York  it  has  been  held  that  ac- 
tion on  the  bond  cannot  be  maintained  with- 
out an  accounting  though  the  guardian  has 
died  without  assets,  and  no  administrator  has 
been  appointed,  unless  some  special  circum- 
stances take  the  case  out  of  the  general  rule. 
Bieder  v.  Steinhauer,  (Supm.  Ct.  Spec.  T.)  15 
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above  has  been  denied  in  some  jurisdictions,  and  it  has  been  held  that  suit 
may  be  brought  on  the  bond,  and  the  liability  of  the  guardian  and  sureties 
determined,  without  a  precedent  settlement  of  account  in  probate.1 

c.  Sureties  May  Be  Sued  Without  Prior  Suit  and  Judgment 
Against  Guardian.  —  It  is  not  necessary  that  suit  should  be  brought 
against  the  guardian,  and  a  judgment  obtained  against  him,  before  suing  the 
sureties  on  the  bond.2 

d.  Burden  of  Proof.  —  In  an  action  on  the  bond  the  ward  cannot  rest 
his  case  after  producing  the  bond,  without  other  evidence;  but  when  he  has 
proved  the  receipt  of  property  by  the  guardian,  the  onus  is  on  the  guardian 
to  show  the  disposition  of  it.3 

e.  MEASURE  OF  DAMAGES.  —  When  the  indebtedness  of  the  guardian  to 
the  ward  has  already  been  fixed  by  an  accounting  in  probate,  the  amount  so- 
fixed  is  the  measure  of  recovery  on  the  bond,4  limited,  of  course,  by  the  pen- 
alty of  the  bond.5  Where  it  is  permitted  to  bring  suit  on  the  bond  without 
a  previous  accounting,  the  same  rules  will  be  applied  to  determine  the  amount 
due  on  the  bond  as  are  applied  in  settling  the  account  in  probate,  subject  to 
the  limit  of  the  penalty.6 

/.  DEFENSES  —  (i)  Statute  of  Litnitations. — The  statute  of  limitations 
runs  against  a  suit  on  the  guardian's  bond  from  the  termination  of  the 


Abb.  N.  Cas.  (N.  Y.)  428.  Compart  Perkins  v. 
Stimmel,  42  Hun  (N.  Y.)  520. 

Where  Liability  Can  Be  Definitely  Determined. 

—  An  accounting  is  not  necessary  before  suit 
where  the  liability  can  be  as  definitely  deter- 
mined as  by  an  accounting,  as  where  the 
guardian  has  toniously  converted  the  entire 
fund,  Long  v.  Long,  142  N.  Y.  545;  Girvin  v. 
Hickman,  21  Hun  (N.  Y.)  316,  58  How.  Pr.  (N. 
Y.)  244;  or  where  there  is  only  one  item,  the 
amount  whereof  is  definite.  Sage  v.  Ham- 
mond, 27  Gratt.  (Va.)  651. 

Where  the  Guardian  Died  Immediately  After 
Filing  an  Inventory,  and  before  any  other  act, 
suit  may  be  brought  without  a  settlement. 
Wolfe  v.  State,  50,  Miss.  338. 

Suit  for  Specific  Fraud.  —  The  rule  that  a 
guardian's  bond  cannot  be  sued  without  an 
accounting  does  not  apply  to  a  suit  for  a  spe- 
cific fraud,  as  where  the  guardian  and  his 
surety  conspired  to  sell  the  ward's  estate 
below  value  and  share  the  profits  of  a  resale. 
Koch  v.  Le  Frois,  61  Hun  (N.  Y.)  205. 

1.  Suit  May  Be  Brought  Without  Precedent  Set- 
tlement of  Account  —  Colorado.  —  Gebhard  v. 
Smith,  1  Colo.  App.  342. 

Connecticut.  —  Davenport  v.  Olmstead,  43 
Conn.  67. 

Georgia.  —  Ragland  v.  Justices,  10  Ga. 
65. 

Illinois.  —  Wann  v.  People,  57  111.  202;  Bon- 
ham  v.  People,  102  111.  434;  Mclntyre  v.  Peo- 
ple, 103  111.  142;  Winslow  v.  People,  117  III. 
152. 

Indiana.  —  Bescher  v.  State,  63  Ind.  302; 
English  v.  State,  81  Ind.  455. 

Missouri. — Garton  v.  Botts,  73  Mo.  274; 
State  v.  Roepcr,  9  Mo.  App.  21,  affirmed  82 
Mo.  57;  State  v.  Slevin,  93  Mo.  253,  3  Am.  St. 
Rep.  526;  Flach  v.  Fassen,  3  Mo.  App.  561; 
State  v.  Miller,  44  Mo.  App.  118. 

Tennessee. — Justices  v.  Willis,  3  Yerg.  (Tcnn.) 
461. 

As  to  maintaining  assumpsit  before  a  settle- 
ment sec  supra,  this  title,  Rights  and  Duties 
Arising  from  Relation  oj  Guardian  and  Ward 


—  Remedies  of  Ward —  Ward" s  Right  of  Action 
Against  Guardian —  Upon  Termination  of 
Guardianship. 

2.  State  v.  Strange,  I  Ind.  538  [overruling 
Hunt  v.  White,  1  Ind.  105];  Cuddeback  v. 
Kent,  5  Paige  (N.  Y.)  92;  Foster  v.  Maxey,  6 
Yerg.  (Tenn.)  224;  Call  v.  Ruffin,  1  Call  (Va.) 
333- 

After  the  Guardian's  Death  it  is  not  necessary 
that  the  wards  should  pursue  the  estate  of  the 
principal  before  suing  the  sureties.  State  v. 
Thorn,  28  Ind.  306;  Spottswood  v.  Dandridge, 
4  Munf.  (Va.)  289. 

But  Sureties  Will  Not  Be  Held  Liable  for  Loss 
by  Loaning  on  Insufficient  Security  until  the  loss 
has  been  determined  by  foreclosure.  Slate  v. 
Slevin,  12  Mo.  App.  321. 

In  Georgia  it  has  been  held  that  there  must 
be  a  binding  judgment  against  the  guardian 
individually,  before  the  sureties  can  be  sued, 
unless  the  guardian  be  joined  in  the  suit,  or 
be  absent  or  dead.  Forrester  v.  Vason,  71 
Ga.  49. 

3.  Howell  v.  Williamson,  14  Ala.  419; 
Peelle  v.  State,  118  Ind.  512.  See  supra,  this 
title,  Accounting  by  Guardian,  subdiv.  2.  c. 
Requirement  of  Vouchers  and  Proof. 

4.  As  to  the  conclusiveness  of  the  final  ac- 
count upon  the  surety,  see  supra,  this  title, 
Accounting  by  Guardian  —  Effect  of  Account  as 
Res  Judicata  —  As  to  Final  Account. 

5.  Anthony  v.  Estes,  101  N.  Car.  541. 

6.  Same  Rules  Applied  as  in  Settling  Account 
in  Probate.  —  Thus  the  rules  stated  in  the  pre- 
vious section  as  applicable  to  accounting  by 
guardians  have  been  applied  in  suits  on  bond 
in  regard  to  allowances  for  support,  State  v. 
Miller,  44  Mo.  App.  118;  allowances  where  the 
guardian  is  a  near  relative,  Kinscy  v.  State, 
71  Ind.  32;  Corbalcy  v.  State,  81  Ind.  62; 
Overficld  v.  Overficld,  (Ky.  1895)  30  S.  W. 
Rep.  994;  Shurtlcff  v.  Rile,  140  Mass.  213;  to 
expenditures  before  appointment,  Speddcn  v. 
State,  3  liar.  &  J.  (Md.)  251;  to  improvident 
investments,  Kichardson  »/.  Boynton,  12  Allen 
(Mass.)  138,  90  Am.  Dec.  141. 
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guardianship  1  or  the  settlement  of  the  guardian's  account.2 

(2)  Waiver  or  Laches.  —  The  ward  may  waive  his  rights  against  the  sure- 
tics,  x  and  in  some  cases  unreasonable  delay  in  instituting  suit  has  been  held 
to  be  itself  a  waiver.4 

(3)  Ward's  Acts  During  Minority.  —  Neither  the  consent  of  the  ward, 
during  minority,  to  improper  expenditures  5  nor  his  agreement  to  release  the 
guardian  for  a  less  sum  than  the  full  amount  6  will  be  any  protection  to  the 
guardian. 

(4)  Default  of  Successor.  —  Nor  will  additional  defaults  on  the  part  of  a 
succeeding  guardian  excuse  his  predecessor.7 

(5)  Release  of  Some  of  Sureties.  —  A  release  of  a  part  of  the  sureties  by  the 
court  does  not  discharge  the  others.** 

3.  Estoppel  by  Bond.  —  Where  one  has  given  bond  as  guardian,  and  has 
received  the  funds  and  acted  as  such,  the  bond  will  estop  both  him  and  the 
sureties  from  denying  his  legal  capacity  as  guardian,9  even  if  the  question 
involved  be  of  the  jurisdiction  of  the  court.10  Though  the  bond,  if  regarded 
simply  as  a  part  of  the  guardianship  proceedings,  might  be  void  if  the  appoint- 
ment itself  was  void,  its  validity  as  a  common-law  contract  is  sufficient  to 
create  the  estoppel.11  So  also  the  guardian  and  sureties  cannot  attack  the 
validity  of  a  sale  in  a  suit  on  the  bond  to  recover  the  proceeds,12  and  a  surety 


1.  State  v.  Buck,  63  Ark.  218;  Loring  v. 
Alline,  9  Cush.  (Mass.)  68;  McKim  v.  Mann, 
141  Mass.  507;  Johnson  v.  Taylor,  I  Hawks  (8 
N.  Car.)  271;  Hodges  v.  Council,  86  N.  Car. 
181;  Magruder  v.  Goodwyn,  2  Patt.  &  H.  (Va.) 
56r. 

2.  People  v.  Seelye,  146  111.  189;  State  v, 
Hughes,  15  Ind.  104;  State  v.  Parsons,  147 
Ind.  579;  Bell  v.  Rudolph,  70  Miss.  234. 

Where  a  Bond  Was  Conditioned  for  Rendering 
a  True  Account  to  the  Court  of  Probate,  the  stat- 
ute will  not  begin  to  run  if  such  an  accounting 
is  not  had,  nor  will  the  laches  of  the  judge  of 
probate  impair  the  remedy.  Olmsted  v.  Olm- 
sted, 38  Conn.  323. 

Suit  for  Omitting  Certain  Items  from  Account.  — 
W  here  a  guardian  resigns  and  files  an  account, 
from  which  he  omits  certain  items,  the  statute 
runs  from  the  filing  of  the  account.  Stale  v. 
Parsons,  147  Ind.  579. 

The  Death  of  the  Ward  Does  Not  Constitute  a 
Discharge  within  a  statute  limiting  a  period 
after  discharge,  but  a  discharge  by  a  court 
is  meant.  Marlow  v.  Lacy,  68  Tex.  154. 
Compare  Hudson  v.  Bishop,  32  Fed.  Rep. 
519. 

Ward  Is  Bound  to  Know  Facts  of  Record.  —  A 

ward,  after  reaching  majority,  is  bound  by 
notice  of  facts  which  appear  on  the  probate 
records,  and  cannot  reply  to  a  plea  of  the  stat- 
ute ignorance  of  facts  appearing  thereon. 
Robert  v.  Morrin,  27  Mich.  306.  See  Parish 
v.  Alston,  65  Tex.  194. 

A  Ward,  by  Affirming  a  Sale  and  giving  a  con- 
firming deed,  upon  receipt  of  an  additional 
consideration  from  the  purchaser,  does  not 
lose  his  right  to  hold  the  guardian  on  the  bond 
for  the  purchase  money.  Schlee  v.  Darrow, 
65  Mich.  362. 

3.  What  Constitutes  Waiver.  —  Settlement  of 
the  account  with  the  guardian  in  probate  and 
acceptance  from  him  of  a  note  in  payment  will 
constitute  a  waiver  of  the  ward's  rights 
against  the  sureties.  Pierce  v.  Irish,  31  Me. 
254;  State  v.  Cordon,  8  Ired.  L.  (30  N.  Car.) 
179- 


Acceptance  of  an  agreed  sum  from  the  sure- 
ties, by  a  ward  who  has  reached  majority,  in 
the  presence  of  her  mother  and  on  legal  ad- 
vice, justifies  a  verdict  for  the  sureties  in  a 
later  action.  Dean  v.  Ragsdale,  80  N.  Car. 
215. 

Foreclosure  of  Mortgage  Given  as  Additional 
Security  No  Bar.  —  The  foreclosure  by  a  ward 
of  a  mortgage  given  to  him  by  the  guardian 
as  additional  security  is  no  bar  to  an  action 
on  the  bond.    Lanierw.  Griffin,  11  S.  Car.  565. 

4.  Unreasonable  Delay  in  Instituting  Suit.  — 
Aaron  v.  Mendel,  78  Ky.  427,  39  Am.  Rep. 
248;  Hardin  v.  Taylor,  78  Ky.  593;  Brandes 
v.  Carpenter,  68  Minn.  388.  Compare  Matter 
of  Walling,  35  N.  J.  Eq.  105. 

5.  Probate  Judge  v.  Cook,  57  N.  H.  450; 
Matter  of  Teyn,  2  Redf.  (N.  Y.)  306. 

6.  Magruder  v.  Goodwyn,  2  Patt.  &  H.  (Va., 
56r. 

7.  State  v.  Gilmore,  50  Mo.  App.  353;  Com. 
v.  Julius,  173  Pa.  St.  322. 

8.  Frederick  v.  Moore,  13  B.  Mon.  (Ky.) 
470. 

9.  Estoppel  to  Deny  Legal  Capacity  as  Guardian. 

—  Corbitt  v.  Carroll,  50  Ala.  315;  Stale  v. 
Mills,  82  Ind.  126;  Welch  v.  Van  Auken,  76 
Mich.  464;  Field  v.  Pelot,  McMull.  Eq.  (S. 
Car.)  369;  M'Alister  v.  Olmstead,  I  Humph. 
(Tenn.)  210;  Findlev  v.  Findley,  42  W.  Va. 
372;  Vincent  v.  Starks,  45  Wis.  458.  Compare 
Shroyer  v.  Richmond,  16  Ohio  St.  455. 

An  Order  of  Court  Appointing  the  Judge  as 
Guardian  is  good  as  against  his  surety.  Barnes 
v.  Lewis,  73  N.  Car.  138.  See  also  supra,  this 
title,  Rights  and  Duties  Arising  from  Relation 
of  Guardian  and  Ward,  subdiv.  I.  a.  (3)  Estop- 
pel to  Deny  His  Appointment  or  His  Acts  There- 
tinder. 

10.  U.  S.  v.  Bender,  5  Cranch  (C.  C.)  620; 
Edmonds  v.  Morrison,  5  Dana  (Ky.)  223; 
McClure  v.  Com.,  80  Pa.  St.  167;  Hazelton  v. 
Douglas,  97  Wis.  214. 

11.  Alston  v.  Alston.  34  Ala.  15;  Cotton  v. 
Wolf,  14  Bush  (Ky.)  238. 

12.  Williamson  v.  Woodman,  73  Me.  163; 
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Definitions. 


in  a  bond  conditioned  for  the  rendering  of  a  just  and  true  account  by  the 
guardian  cannot  attack  the  settlement  of  the  guardian's  account  for  the  fraud 
of  the  guardian.1 

IX.  Guardian  de  Son  Tort.  —  One  who  without  legal  authority  takes  the 
possession  and  management  of  the  property  of  an  infant  will  be  regarded  as 
holding  it  in  a  fiduciary  capacity,  and  will  be  subject  to  all  the  obligations 
and  liabilities  of  a  guardian.3  His  rights  will  also  be  recognized  so  far  as  to 
entitle  him  to  an  equitable  credit  for  expenditures  which  he  made  for  the 
ward,  and  which  would  have  been  allowed  if  he  had  been  a  legal  guardian.3 


GUBERNATORIAL.  —  See  the  title  GOVERNOR,  vol.  14,  p.  1095. 
GUEST.  —  See  the  title  INNS  AND  INNKEEPERS. 

GUIDON.  —  A  guidon  is  a  small  flag  or  streamer  used  for  a  variety  of  pur- 
poses, among  others  as  a  flag  of  a  guild  or  fraternity.  It  is  broad  at  the  end 
next  the  staff,  and  pointed,  rounded,  or  notched  at  the  other  end.4 

GUILTY.  (See  Encyc.  of  Pl.  and  Pr.,  titles  General  Issue,  vol.  9,  p. 
881  ;  Assignment  and  Plea,  vol.  2,  p.  770;  and  see  in  this  work  the  title 
VERDICT.)  —  The  word  "guilty"  is  defined  to  mean  having  guilt;  justly 
chargeable  with  a  crime;  not  innocent;  criminal.  Hence  it  is  said  that  a 
man  is  guilty  of  an  offense  when  he  has  committed  such  an  offense.5 

GULF.  (See  also  the  titles  Marine  Insurance  ;  Navigable  Waters.)  — 
A  gulf  is  usually  an  arm  of  the  sea  which  seems  to  encroach  upon  the  land, 
such  as  the  Gulf  of  Mexico.6 

GUN  (See  also  the  titles  Assault  and  Battery,  vol.  2,  p.  952  ;  Carry- 
ing Weapons,  vol.  5,  p.  729;  Explosions  and  Explosives,  vol.  12,  p.  499; 
HOMICIDE;  SELF-DEFENSE.)  —  A  gun,  in  the  usual  sense  of  the  word,  is  a 


Schlee  v.  Darrow,  65  Mich.  362;  State  v. 
Weaver,  92  Mo.  673;  Dodge  v.  Si.  John,  96  N. 
Y.  260. 

1.  Corbin  v.  Westcott,  2  Dem.  (N.  Y.)  559. 

2.  Guardian  deSon  Tort  —  England.  —  Quinton 
v.  Frith,  Ir.  R.  2  Eq.  396;  Morgan  v.  Morgan, 
1  Atk.489;  Newburgh  v.  Bickerstaffe,  I  Vern. 
296. 

Illinois.  —  Wadsworth  v.  Connell,  104  111. 
369;  Bedford  v.  Bedford,  136  1)1.  354. 

Kentucky.  —  Hanna  v.  Spotts,  5  B.  Mon. 
(Ky.)  365;  Bush  v.  White,  3  T.  B.  Mon.  (Ky.) 
100. 

Maryland. — Chaney  v.  Smalhvood,  1  Gill 
(Md.)  367. 

Missouri.  —  Johnson  v.  Smith,  27  Mo.  591. 

New  Jersey.  —  Pennington  v.  L'Hommedieu, 
7  N.  J.  Eq.  343. 

Mew  York.  —  Sherman  v.  Ballou,  8  Cow.  (N. 
Y.)  304;  Cromwell  v.  Kirk,  I  Dem.  (N.  Y.)  599; 
Van  Epps  v.  Van  Deusen,  4  Paige  (N.  Y.)  64, 
25  Am.  Dec.  516. 

Virginia.  —  Evans  v.  Pearce,  15  Gratt.  (Va.) 
513,  78  Am.  Dec.  635;  Peale  v.  Thurmond,  77 
Va.  753. 

Ono  Whose  Appointmont  Was  Void  for  Lack  of 
Jurisdiction,  but  who  acted  in  good  faith,  will 
be  treated  as  an  ordinary  trustee,  so  far  as  his 
liability  is  concerned.  Crooks  v.  Turpen,  t  B. 
Mon.  (Ky.)  183. 

A  Receiver  Appointod  to  Hold  a  Ward's  Estate 
pending  an  action  on  the  guardian's  bond  is 
a  quasi  guardian,  and  responsible  as  such. 
Collins  v.  Gooch,  97  N.  Car.  186,  2  Am.  St. 
Rep.  284. 

An  Executor  Who  as  Such  Has  Rightful  Posses- 
sion of  an  Infant's  Property  cannot  be  charged 


as  guardian  de  son  tort.  Bibb  v.  M'Kinley,  9 
Port.  (Ala.)  636. 

3.  Matter  of  Beiscl,  110  Cal.  267.  Compare 
Aldrich  v.  Willis,  55  Cal.  81  ;  Gilfillen's 
Estate,  170  Pa.  St.  1S5,  50  Am.  St.  Rep  760; 
Peale  v.  Thurmond,  77  Va.  753. 

4.  Caldwell  v.  Powell,  71  Fed.  Rep.  971. 
This  was  a  patent  case. 

5.  Com.  v.  Walter,  83  Pa.  St.  108,  in  which 
case  the  court  distinguished  the  term  from 
"  convicted." 

Guilty  Circumstances.  —  In  People  v.  Abbott, 
101  Cal.  645,  it  was  held  that  it  was  no  error 
to  instruct  lhat  the  unexplained  possession  of 
stolen  property  was  a  guilty  circumstance. 
The  court  said:  "  These  two  instructions  are 
in  effect  the  same.  The  principle  embodied 
therein  covers  the  same  ground,  and  we  think 
the  law  is  correctly  declared.  People  v. 
Etting,  99  Cal.  577.  'A  circumstance  tending 
to  show  guilt  '  would  be  a  more  appropriate 
expression  than  the  phrase  '  a  guilty  circum- 
stance,' yet  their  manifest  meaning  is  the 
same.  The  one  is  the  equivalent  of  Ihe  other, 
and  this  court  has  so  declared  in  People  v. 
Rodundo,  44  Cal.  541." 

Guilty  Possession.  —  See  such  titles  as  Burc- 

lary,  vol.  5,  p.  44;  Counterfeiting,  vol.  7,  p. 
875;  Larceny;  Receiving  Stolen  Property. 

6.  The  Orient,  16  Fed.  Rep.  920,  in  which 
case  it  was  held  lhat  the  Gulf  ot  Mexico  was 
a  part  of  the  Atlantic  Ocean.  And  for  a  hold- 
ing that  the  Gulf  of  Finland  is  a  part  of  the 
Baltic,  sec  Uhde  v.  Walters,  3  Campb.  16 

Under  a  grant  of  a  gulf  both  the  water  and 
the  land  were  held  to  pass.  Goodrich  v.  East- 
ern R.  Co.,  37  N.  il.  164,  citing  Co.  Litt.  5. 
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Definitions. 


weapon  which  throws  a  projectile  or  missile  to  a  distance;  a  firearm  for 
throwing  a  projectile  with  gunpowder.1 

GUNPOWDER.  (See  also  the  titles  EXPLOSIONS  AND  EXPLOSIVES,  vol.  12, 
p.  499;  Nuisances.)  —  See  note  2. 

GUTTER  —  GUTTERING.  (See  also  the  titles  Drains  AND  Sewers,  vol. 
10,  p.  220;  Special  or  Local  Assessments  ;  Streets  and  Sidewalks.)  — 
See  note  3. 


1.  Harris  v.  Cameron,  81  Wis.  243. 
Airgun.  —  An  airgun  is  a  gun.    Campbell  v. 

Hadley,  40  J.  P.  756. 

2.  Gunpowder  —  insurance.  (See  also  the  title 
Fire  Insurance,  vol.  13,  p.  292.) — A  policy 
of  insurance  permitted  the  insured  to  keep 
seventy-five  pounds  of  gunpowder  for  sale. 
In  construing  this  provision  the  court  said: 
"  Perhaps  the  word  gunpowder,  as  used  in 
this  policy,  should  be  regarded  as  a  generic 
term,  including  also  blasting  powder,  both 
being  highly  explosive.  But  it  is  not  neces- 
sary to  determine  that  point."  State  Ins.  Co. 
v.  Hughes,  10  Lea  (Tenn.)  468. 

3.  Grading.  —  The  term  "  grading  "  includes 


curbing,  guttering,  and  grubbing.  Spokane 
v.  Brown,  8  Wash.  322. 

Gutter.  —  A  statute  provided  that  the  ex- 
pense of  repairing  sidewalks  should  be 
assessed  upon  the  abutters,  but  no  part  of  the 
expense  of  grading  the  street,  setting  the  curb- 
stones, or  paving  the  gutters,  should  be  so 
assessed.  In  construing  this  provision  the 
court  said:  "  By  '  curbstones  and  gutters  '  in 
the  ordinance  are  meant  the  curbstones  and 
gutters  which  lie  between  the  sidewalk  and  the 
part  of  the  street  devoted  to  carriage  travel." 
Dickinson  v.  Worcester,  138  Mass.  562.  The 
term  was  held  not  to  include  a  blind  ditch  or 
culvert. 
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V.  Nature  and  Scope  of  Remedy,  i  54. 
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2.  Civil  or  Criminal  Proceeding,  157. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
title  HABEAS  CORPUS,  vol.  9,  p.  998. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ABDUCTION,  vol.  1,  p.  162;  APPREN- 
T/CES,  vol.  2,  p.  488;  ARREST,  vol.  2,  p.  832;  BAIL  AND  RECOGNI- 
ZANCE {IN  CRIMINAL  CASES),  vol.  3,  p.  651;  CONSTITUTIONAL 
LAW,  vol.  6,  p.  882;  ELECTIONS,  vol.  10,  p.  815;  GUARDIAN  AND 
WARD,  ante;  HUSBAND  AND  WIFE,  post;  INFANTS;  PARENT 
AND  CHILD;  SENTENCE  AND  IMPRISONMENT 

I.  Definition.  —  The  writ  of  habeas  corpus  is  defined  as  a  writ  directed  to 
the  person  detaining  another,  commanding  him  to  produce  the  body  of  the 
prisoner  at  a  certain  time  and  place,  with  the  day  and  cause  of  his  caption  and 
detention,  to  do,  submit  to,  and  receive  whatsoever  the  court  or  judge  award- 
ing the  writ  shall  consider  in  that  behalf.1 

The  Name  Is  Derived  from  the  Significant  Words  which  it  contained  when  the  writs 
issued  by  the  English  courts  were  in  the  Latin  language.3 

II.  History  of  Writ  —  1.  In  England  —  a.  History  of  Habeas  Corpus 
AT  Common  Law.  —  The  date  of  the  origin  of  the  writ  of  habeas  corpus 
cannot  be  precisely  ascertained.  It  seems  that  until  Magna  Charta  was 
assented  to  by  King  John  at  Runnymede  (June  15,  1215),  and  for  some  time 
thereafter,  various  other  writs  were  used  for  the  purpose  of  enforcing  the  right 
of  personal  liberty,  such  as  the  writs  de  odio  et  atia,  de  homine  replcgiando,  and 
de  manncaptione  capienda,  or  the  writ  of  mainprize.  After  the  date  of  Magna 
Charta  these  ancient  writs  were  gradually  superseded  by  the  more  summary 
and  effective  writ  of  habeas  corpus,  which  is  now  regarded  as  the  greatest 
and  most  important  remedy  known  to  the  law.  Traces  of  its  existence  are 
found  in  the  reign  of  Edward  III.  (1326-1377),  and  in  the  time  of  Henry  VI. 
(1422-1461)  it  seems  to  have  been  well  known  and  in  common  use;  but  at  that 
time,  and  until  the  reign  of  Henry  VII.  (1485-1509),  it  was  used  only  in  cases 
where  one  subject  was  restrained  of  his  liberty  by  another  subject,  that  is,  it 
was  a  remedy  only  for  private  restraints.  In  the  last-menti»ned  reign  occur 
the  first  instances  of  its  use  as  between  the  subject  and  the  crown,  and  it  was 
finally  admitted  to  be  a  constitutional  remedy.3  In  the  course  of  time  the 
efficiency  of  the  remedy  was  greatly  impaired  by  certain  decisions  of  the  Court 
of  King's  Bench  as  to  the  cases  to  which  the  writ  was  applicable.  Thus  it 
was  held  early  in  the  reign  of  Charles  I.  that  the  court  could  not,  on  habeas 
corpus,  either  bail  or  deliver  a  prisoner,  though  committed  without  any  cause 
assigned,  in  case  he  was  committed  by  the  special  command  of  the  king  or  by 
the  lords  of  the  Privy  Council.4 

1.  Habeas  Corpus  Defined.  —  Bouv.  L.  Diet.  5  Pa.  L.  J.  377,  28  Fed.  Cas.  No.  16,726, 
"  An  habeas  corpus  is  a  writ  for  bringing      Kane,  J.,  speaking  of  the  origin  of  the  writ, 

the  body  of  him  who  is  imprisoned  before  the  said:  "  The  writ  of  habeas  corpus  is  of  imme- 

court,  cum  causa  detentionis.'"    Com.  Dig.,  tit.  morial  antiquity.    It  is  deduced  by  the  stand- 

Habeas  Corpus,  A.  ard  writers  on  the  English  law  from  the  great 

2.  The  Latin  Form  of  the  Writ  is  as  follows:  charter  of  King  John.  It  is  unquestionable, 
"  Pracipimus  tibi  quod  corpus  A  B,  in  custodia  however,  that  it  is  substantially  of  much 
vestra  detentum,  ut  dicitur  una  cum  causa  earlier  date;  and  it  may  be  referred,  without 
captionis  et  detentionis  sua;,  quocunque  improbability,  to  the  period  of  the  Roman  in- 
nomine  idem  A  B  censeatur  in  eadem,  habeas  vasion.  Like  the  trial  by  jury,  it  entered  into 
coram  nobis  apud  Westm.,"  etc.,  "  ad  subjici-  the  institutions  of  Rome  before  the  Christian 
endum  et  recipiendum  ea  qua;  curia  nostra  de  era,  if  not  as  early  as  the  times  of  the  reput- 
eo  ad  tunc  et  ibidem  ordinari  contigerit  in  hac  lie.  *  *  *  It  commanded,  almost  in  the 
parte,"  etc.  Bouv.  Law  Diet.,  tit.  Habeas  words  of  the  Roman  edict,  de  libcro  homine 
Corpus.  exhibendo,    *    *    *    that  the  party  under  de- 

3.  Early  History  of  Writ.  —  3  Black.  Com.  tention  should  be  produced  before  the  court, 
129  et seq.\  2  Kent's  Com.  26e/ sea.;  Hurd  on  there  to  await  its  decree." 

Habeas  Corpus  145:  Church  on  Habeas  Cor-  4.  Commitment  by  Special  Command  of  King  or 

pus  3,  4;  Bouv.  L.  Diet.  Privy  Council.  —  See  3  Black.  Com.  134.  The 

In  U.  S.  v.  Williamson,  4  Am.  L.  Reg.  5,  case  referred  to  in  the  text  is  the  famous 
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b.  History  of  Habeas  Corpus  under  English  Statutes. — A  par- 
liamentary inquiry  followed  the  decision  that  the  court  could  not  discharge  or 
bail  a  person  committed  by  special  command  of  the  king  or  Privy  Council, 
and  resulted  in  the  Petition  of  Right  (3  Car.  I.),  which  recited  the  illegal 
judgment  in  the  case  above  referred  to,  and  enacted  that  no  freeman  should 
thereafter  be  so  imprisoned  or  detained.  To  this  important  statute  the  king 
gave  his  assent  on  June  7,  1628.*  In  the  following  year,  however,  Mr.  Selden 
and  others  were  committed  by  the  lords  of  the  Privy  Council,  in  pursu- 
ance of  the  king's  special  command,  under  the  general  charge  of  "  notable 
contempts  and  stirring  up  sedition  against  the  king  and  government."  The 
judges  delayed  for  tw  o  terms  to  deliver  an  opinion  as  to  how  far  such  a  charge 
was  bailable,  and  when  at  length  they  agreed  that  it  was  bailable  they 
annexed  a  condition  of  finding  sureties  for  good  behavior,  which  still  pro- 
tracted the  imprisonment,  the  chief  justice,  Sir  Nicholas  Hyde,  at  the  same 
time  declaring  that  "  if  the)'  were  again  remanded  for  that  cause,  perhaps  the 
court  would  not  afterwards  grant  an  habeas  corpus,  being  already  made 
acquainted  with  the  cause  of  the  imprisonment."  2  There  were  other  abuses 
which  came  into  frequent  practice  which  in  some  measure  defeated  the  benefit 
of  the  remedy.  Thus  the  party  imprisoning  was  at  liberty  to  delay  his  obedi- 
ence to  the  first  writ,  and  wait  until  a  second  and  third,  called  an  alias  and 
pluries,  were  issued,  before  he  produced  the  prisoner.3  These  evasions  gave 
rise  to  a  statute  enacted  in  the  year  1640,  providing  that  if  any  person  be 
committed  by  the  king  himself  in  person,  or  by  his  Privy  Council  or  by  any 
members  thereof,  he  shall  have  granted  unto  him,  without  any  delay,  upon 
any  pretense  whatsoever,  a  writ  of  habeas  corpus,  upon  demand  or  motion 
made,  by  the  Court  of  King's  Bench  or  Common  Pleas,  who  shall  thereby, 
within  three  days  after  the  return  is  made,  examine  and  determine  the  legality 
of  such  commitment,  and  do  what  to  justice  shall  appertain  in  delivering, 
bailing,  or  remanding  such  prisoner.  4  After  the  enactment  of  this  statute,  and 
in  the  year  1676,  one  Jenks  was  committed  by  the  king  in  council  for  an  alleged 
turbulent  speech  at  Guildhall,  and  new  devices  were  resorted  to  for  the  pur- 
pose of  preventing  his  enlargement  on  habeas  corpus.  Both  the  chancellor 
and  the  chief  justice  refused  to  grant  the  writ  in  vacation.5  Following 
closely  on  this  case  was  the  famous  Habeas  Corpus  Act  of  31  Car.  II.,  c.  2 
(1680),  by  which  the  right  of  the  subject  to  that  remedy  was  affirmed  and 
secured,  and  the  practice  in  obtaining  it  was  minutely  prescribed.0  This 

Knights'  Case,  in  which  Sir  Thomas  Darnel,  request  in  writing  by  or  on  behalf  of  any  per- 
Sir  John  Corbet,  Sir  Wallace  Earl,  Sir  John  son  committed  and  charged  with  any  crime 
Heveningham,  and  Sir  Edmund  Hampden  (unless  committed  for  treason  or  felony  ex- 
were  committed  for  refusal  to  comply  with  pressed  in  the  warrant;  or  as  accessory,  or  on 
the  order  of  Charles  I.  in  regard  to  the  suspicion  of  being  accessory,  before  the  fact, 
"'forced  loans."  For  the  particulars  of  this  to  any  petit  treason  or  felony;  or  "any  suspi- 
case  the  reader  is  referred  to  3  How.  St.  Tr.  1;  cion  of  such  petit  treason  or  felony,  plainly 
1  Hallam's  Const.  Hist.  Eng.  375  ft  seq.\  expressed  in  the  warrant;  or  unless  he  is  con- 
Hale's  Hist.  C.  L.  268.  victed  or  charged  in  execution  by  legal  pro- 

1.  Petition  of  Right.  —  1  Black.  Com.  128;  1  cess),  the  lord  chancellor  or  any  of  the  twelve 
Hallam's  Const.  Hist.  Eng.  383.  judges,  in  vacation,  upon  viewing  a  copy  of 

2.  Contempt  Case  of  Mr.  Selden  and  Others. —  the  warrant,  or  an  affidavit  that  a  copy  is  de- 
3  Black.  Com.  134;  7  How.  St.  Tr.  240.  For  nied,  shall  (unless  the  party  has  neglected  for 
a  full  account  of  this  memorable  case,  see  2  two  terms  to  apply  to  any  court  for  his  en- 
Cobbett's  Pari.  Hist.  Eng.  487  el  seq.  largement)  award  a  habeas  corpus  for  such 

3.  Delay  in  Obeying  Writ.  —  3  Black.  Com.  prisoner,  returnable  immediately  before  him- 
135.  self  or  any  other  of  the  judges;  and  upon  the 

4.  Stat.  16  Car.  I.,  c.  10,  §  8;  3  Black.  Com.  return  made  shall  discharge  the  party,  if  bail- 
•  34-  able,  upon  giving  security  to  appear  and  an- 

5.  The  Jenks  Case. —  7  How.  St.  Tr.  471;  6  swer  to  the  accusation  in  the  proper  court  of 
Cobb.  St.  Tr.  1193;  Amos  Eng.  Const.  184;  3  judicature.  2.  That  such  writs  shall  be  in- 
Black.  Com.  135.  dorscd  as  granted  in  pursuance  of  this  act, 

6.  Habeas  Corpus  Act  of  31  Car.  II.,  c.  2.  —  This  and  signed  by  the  person  awarding  them, 
great  and  important  statute  provides  in  sub-  3.  That  the  writ  shall  be  returned  and  the 
stance  as  follows:    1    That  on  complaint  and  prisoner  brought  up  within  a  limited  time, 
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statute,  says  the  learned  author  of  Blackstone's  Commentaries,  was  the  result 
of  the  Jenks  case;1  but  a  different  view  is  taken  by  Mr.  Hallam  in  his  Consti- 
tutional Law  of  England,  and  he  shows  that  the  real  cause  of  the  act  is  to  be 
found  in  the  arbitrary  proceedings  of  Lord  Clarendon,  and  that  the  Jenks 
affair  was  in  fact  trifling  in  its  influence.2  The  attention  of  Parliament 
having  been  called,  in  the  latter  part  of  the  reign  of  George  II.,  to  the  insuffi- 
ciency of  the  Act  of  31  Car.  II.,  in  that  it  applied  only  to  cases  of  commit- 
ment on  a  charge  of  crime,  a  bill  was  proposed  extending  the  act  to  all  cases 
of  illegal  confinement.  This  bill  failed  to  pass  in  the  House  of  Lords.  The 
judges  were  then  directed  by  the  lords  to  prepare  a  bill  in  the  place  of  this  one 
that  had  just  been  defeated.  A  bill  was  brought  in  accordingly,  but  no  action 
was  taken  on  it.  This  was  in  the  year  1758.  Fifty-eight  years  afterwards 
the  matter  was  again  taken  up,  and  a  bill  substantially  the  same  as  that  pro- 
posed by  the  judges  in  1758  was  passed.3 

2.  In  the  United  States  —  a.  Habeas  Corpus  in  the  Colonies.  —  The 
rights,  liberties,  and  immunities  of  the  subject  under  the  English  law  have 
always  been  considered  as  a  birthright  by  the  English  people,  and  this  birth- 
right, including  the  remedy  by  habeas  corpus,  was  always  claimed  by  the 
American  colonists.4    Instances  of  the  use  of  the  writ  are  to  be  found  in  early 


according  to  the  distance,  not  exceeding  in 
any  case  twenty  days.  4.  That  officers  and 
keepers  neglecting  to  make  due  returns,  or 
not  delivering  to  the  prisoner  or  his  agent 
within  six  hours  after  demand  a  copy  of  the 
warrant  of  commitment,  or  shifting  the  cus- 
tody of  a  prisoner  from  one  to  another,  with- 
out sufficient  reason  or  authority  (specified  in 
the  act),  shall  for  the  first  offense  forfeit  one 
hundred  pounds,  and  for  the  second  offense 
two  hundred  pounds,  to  the  party  aggrieved, 
and  be  disabled  to  hold  office.  5.  That  no 
person  once  delivered  by  habeas  corpus  shall 
be  recommitted  for  the  same  offense,  on  pen- 
alty of  five  hundred  pounds.  6.  That  every 
person  committed  for  treason  or  felony  shall, 
if  he  requires  it  the  first  week  of  the  next 
term,  or  the  first  day  of  the  next  session  of 
oyer  and  terminer,  be  indicted  in  that  term  or 
session,  or  else  admitted  to  bail,  unless  the 
king's  witnesses  cannot  be  produced  at  that 
time;  and  if  acquitted,  or  if  not  indicted  and 
tried  in  the  second  term  or  session,  he  shall  be 
discharged  from  his  imprisonment  for  such 
imputed  offense;  but  that  no  person,  after  the 
assizes  shall  be  open  for  the  county  in  which 
he  is  detained,  shall  be  removed  by  habeas 
corpus  uniil  after  the  assizes  are  ended,  but 
shall  be  left  to  the  justice  of  the  judges  of 
assize.  7.  That  any  such  prisoner  may  move 
for  and  obtain  his  habeas  corpus,  as  well  out 
of  the  Chancery  or  Exchequer  as  out  of  the 
King's  Bench  or  Common  Pleas;  and  the  lord 
chancellor  or  judges  denying  the  writ,  on 
sight  of  the  warrant,  or  oath  that  the  same  is 
refused,  forfeit  severally  to  the  party  ag- 
grieved the  sum  of  five  hundred  pounds. 
8.  That  this  writ  of  habeas  corpus  shall  run 
into  the  counties  palatine,  cinque  ports,  and 
other  privileged  places,  and  the  islands  of  Jer- 
sey and  Guernsey.  9.  That  no  inhabitant  of 
England  (except  persons  contracting  or  con- 
victs praying  to  be  transported,  or  having 
committed  some  capital  offense  in  the  place  to 
which  they  are  sent)  shall  be  sent  prisoner  to 
Scotland,  Ireland,  Jersey,  Guernsey,  or  any 
places  beyond  the  seas,  within  or  without  the 


king's  dominions,  on  pain  that  the  party  com- 
mitting, his  advisers,  aiders,  and  assistants, 
shall  forfeit  to  the  party  aggrieved  a  sum  not 
less  than  five  hundred  pounds,  to  be  recovered 
with  treble  costs;  shall  be  disabled  to  bear 
any  office  of  trust  or  profit;  shall  incur  the 
penalties  of  prcemunire;  and  shall  be  incapable 
of  the  king's  pardon. 

No  New  Principle  Introduced  or  Eight  Con- 
ferred.—  "The  Habeas  Corpus  Act  was  in 
fact  but  a  confirmation  and  extension  of  the 
common-law  writ  of  habeas  corpus  to  all  cases 
of  imprisonment  on  every  charge  except  that 
of  treason  or  felony;  but  it  was  drawn  up  in 
such  a  definite  manner  as  to  remove  all  the 
doubts  that  had  existed  in  the  former  reign." 
Crabb's  Hist.  Eng.  Law  525.  See  also  3  Hal- 
lam's  Const.  Hist.  Eng.  19. 

1.  3  Black.  Com.  135. 

2.  3  Hallam's  Const.  Hist.  Eng.  18. 

3.  Amendment  of  31  Car.  II.,  c.  2.  —  Stat.  56 
Geo.  III.,  c.  100. 

The  circumstances  which  brought  up  the 
discussion  leading  to  the  amendment  of  31 
Car.  II.,  c.  2,  were  as  follows:  A  gentleman 
had  been  impressed  before  the  commissioners 
under  a  pressing  act  passed  in  the  preceding 
session.  His  friends  made  application  for  a 
writ  of  habeas  corpus,  which  produced  some 
hesitation  and  difficulty,  for,  according  to  the 
statute,  the  privilege  related  only  to  persons 
committed  for  criminal,  or  supposed  criminal, 
matters,  and  this  gentleman  did  not  stand  in 
that  predicament.  Before  the  question  could 
be  determined,  he  was  discharged  in  conse- 
quence of  an  application  to  the  secretary  of 
war.    Bac.  Abr.,  tit.  Habeas  Corpus,  B  13. 

This  statute  is  not  in  force  in  Canada.  In  re 
Hawkins,  9  U.  C.  L.  J.  298;  In  re  Bigger,  IO 
U.  C.  L.  J.  329. 

4.  Habeas  Corpus  Brought  to  America  by  Colo- 
nists. ■ — "The  right  of  deliverance  from  all 
unlawful  imprisonment,  to  the  full  extent  of 
the  remedy  provided  by  the  Habeas  Corpus 
Act,  is  a  common-law  right;  and  it  is  un- 
doubtedly true  *  *  *  that  the  common 
law  of  England,  so  far  as  it  was  applicable  to 
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colonial  history,1  though  it  has  been  asserted  that  the  colonists  did  not  pos- 
sess this  remedy  until  the  privilege  of  the  writ  was  expressly  extended  to 
them  during  the  reign  of  Queen  Anne  (1702-1714).2 

b.  Habeas  Corpus  in  the  States.  —  When  the  American  colonies 
renounced  their  allegiance  to  the  British  crown,  and  became  independent 
states,  the  right  of  the  citizen  to  his  remedy  by  habeas  corpus  in  case  of 
unlawful  imprisonment  was  recognized  by  constitutional  provisions  and 
secured  by  various  statutes  modeled  on  the  English  statute  of  31  Car.  II.3 

III.  Several  Kinds  of  Habeas  Corpus  Enumerated.  —  There  are  several 
different  kinds  of  habeas  corpus,  as  follows:  (1)  Habeas  corpus  ad  responden- 
dum, which  is  employed  when  a  man  has  a  cause  of  action  against  one  who  is 
confined  by  the  process  of  some  inferior  court,  in  order  to  remove  the  prisoner 
and  charge  him  in  the  new  action  in  the  court  above.  (2)  Habeas  corpus  ad 
satisfaciendum,  which  is  used  when  a  prisoner  had  a  judgment  against  him  in 
an  action,  and  the  plaintiff  is  desirous  to  bring  him  up  to  some  superior  court 
to  charge  him  with  process  of  execution.  (3)  Habeas  corpus  ad  prosequen- 
dum, testificandum,  deliberandum,  etc.,  which  issue  when  necessary  to  remove 
a  prisoner  in  order  to  prosecute  or  bear  testimony  in  any  court,  or  to  be  tried 
in  the  proper  jurisdiction  wherein  the  fact  was  committed.  (4)  Habeas 
corpus  ad  faciendum  et  recipiendum,  which  issues  out  of  any  of  the  courts  of 
Westminster  Hall  when  a  person  is  sued  in  some  inferior  jurisdiction  and  is 
desirous  to  remove  the  action  into  the  superior  court,  commanding  the 
inferior  judges  to  produce  the  body  of  the  defendant,  together  with  the  day 
and  cause  of  his  caption  and  detainer  (whence  the  writ  is  frequently  denomi- 
nated a  habeas  corpus  cum  causa),  to  do  and  receive  whatever  the  king's  court 
shall  consider  in  that  behalf.    This  writ  is  grantable  of  common  right,  with- 


out circumstances,  was  brought  over  by  our 
ancestors  upon  their  emigration  to  this  coun- 
try." 2  Kent's  Com.  27.  See  also  Cooley's 
Const.  Law  6-8;  Hurd  on  Habeas  Corpus  (2d 
ed.)  116;  and  the  title  Common  Law,  vol.  6, 
pp.  277,  286. 

The  Colonial  Charters  generally  contained  an 
express  declaration  that  the  colonists  and  their 
descendants  should  be  entitled  to  all  the  lib- 
erties and  immunities  of  natural-born  British 
subjects.  Poore's  Fed.  and  State  Constitu- 
tions and  Colonial  Charters. 

The  Pennsylvania  Charter  granted  to  William 
Penn  seems  to  have  omitted  this  declaration, 
but  it  was  not  considered  that  the  omission 
affected  the  rights  of  the  Pennsylvania  colo- 
nists, because  the  reservation  of  allegiance  to 
the  crown  implied  that  they  were  all  subjects, 
and  therefore  entitled  to  all  the  rights  of  sub- 
jects. Church  on  Habeas  Corpus,  §  38,  citing 
I  Story's  Constitution,  5$  122. 

1.  Instances  of  Habeas  Corpus  in  the  Colonies. 
—  For  an  interesting  account  of  the  writ  of 
habeas  corpus  in  the  American  colonies,  and 
instances  of  its  early  use,  see  Church  on 
Habeas  Corpus,  §  38  et  seq. 

2.  Habeas  Corpus  in  Colonies  Questioned.  — 
Hurd  on  Habeas  Corpus  (2d  ed.)  109,  citing  1 
Chalmers's  Annals  677. 

3.  Statutes  Relating  to  Habeas  Corpus  in  United 
States.  —  2  Kent's  Com.  27;  Church  on  Habeas 
Corpus,  §  47  et  seq.  Sec  also  the  constitutions 
and  statutes  of  the  several  states. 

The  Articles  of  Confederation  contained  no  pro- 
vision in  regard  to  the  writ  of  habeas  corpus. 
Church  on  llab'-as  Corpus,  j  47. 

Constitution  of  the  United  States.  —  The  only 
provision  in  the  Federal  Constitution  relating 
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to  the  writ  of  habeas  corpus  is  that  contained 
in  art.  I,  §  9,  subdiv.  2,  that  "  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  sus- 
pended unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it." 
In  regard  to  this  provision  of  the  constitution, 
Kane,  J.,  said:  "  When  the  federal  conven- 
tion was  engaged  in  framing  a  constitution  for 
the  United  Stales,  a  proposition  was  submitted 
to  it  by  one  of  the  members,  that  '  the  priv- 
ileges and  benefits  of  the  writ  of  habeas  cor- 
pus shall  be  enjoyed  in  this  government  in  the 
most  expeditious  and  ample  manner;  and 
shall  not  be  suspended  by  the  legislature, 
except  upon  the  most  urgent  and  pressing 
occasions.'  See  the  Madison  Papers,  vol.  3, 
p.  1365.  The  committee  to  whom  this  was 
referred  for  consideration  would  seem  to  have 
regarded  the  privilege  in  question  as  loo  defi- 
nitely implied  in  the  idea  of  free  government 
to  need  any  formal  assertion  or  confirmation, 
for  they  struck  out  that  part  of  the  proposed 
article  in  which  it  was  affirmed,  and  retained 
only  so  much  as  excluded  the  question  of  its 
suspension  from  the  ordinary  range  of  con- 
gressional legislation.  The  convention  itself 
must  have  concurred  in  their  views;  for  in  the 
constitution  as  digested  and  finally  ratified, 
and  as  it  stands  now,  there  is  neither  enact 
mcnt  nor  recognition  of  the  privilege  of  this 
writ,  except  as  it  is  implied  in  the  provision 
that  it  shall  not  be  suspended.  It  stands, 
then,  under  the  Constitution  of  the  United 
States,  as  it  was  under  the  common  law  of 
English  America,  an  indefeasible  privilege, 
above  the  sphere  of  ordinary  legislation." 
U.  S.  v.  Williamson,  4  Am.  L.  Reg.  5,  5  Pa. 
L.  J.  377,  28  Fed.  Cas.  No.  16,726. 
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out  any  motion  in  court,  and  it  instantly  supersedes  all  proceedings  in  the 
court  below.  (5)  Habeas  corpus  ad  subjiciendum  is  the  great  and  efficacious 
writ  in  all  manner  of  illegal  confinement.  It  is  directed  to  the  person  detain- 
ing another,  and  commands  him  to  produce  the  body  of  the  prisoner,  with  the 
day  ami  cause  of  his  caption  and  detention,  ad  faciendum,  subjiciendum,  et 
recipiendum,  and  to  submit  to  and  receive  whatever  the  judge  or  court  issuing 
such  writ  shall  consider  in  that  behalf.1 

IV.  Jurisdiction — 1.  In  England  —  a.  Jurisdiction  at  Common  Law. 
-  The  writ  of  habeas  corpus  ad  subjiciendum,  being  one  of  the  high  preroga- 
tive writs,  issued  at  common  law  out  of  either  the  Court  of  King's  Bench  or 
the  Court  of  Chancery.2  It  seems  to  be  well  settled  that  the  writ  could  be 
issued  by  the  Court  of  King's  Bench,  not  only  in  term  time,  but  also  during 
vacation,3  but  there  are  authorities  to  the  contrar)'.4  It  was  also  said  that 
the  Court  of  Chancery  had  authority  to  issue  the  writ  in  vacation,  as  well  as 
in  term  time,  because  that  court  is  always  open.5  The  Court  of  Common 
Pleas  and  the  Court  of  Exchequer  also  have  power,  at  common  law,  to  grant 
the  writ  of  habeas  corpus  ad  subjiciendum,  but,  according  to  some  authorities, 
only  in  cases  in  which  the  party  was  privileged  in  those  courts.  In  case  the 
imprisonment  was  palpably  illegal,  they  might  have  discharged  him,  but  if  he 
were  committed  for  any  criminal  matter  they  could  only  have  remanded  him 
or  taken  bail  for  his  appearance  in  the  Court  of  King's  Bench,  which  occa- 
sioned the  Court  of  Common  Pleas  sometimes  to  discountenance  such 
application.0 


1.  Several  Kinds  of  Habeas  Corpus  Enumerated. 

—  3  Black.  Com.  129-131. 

2.  Jurisdiction  of  Court  of  King's  Bench  and 
Court  of  Chancery.  —  3  Black.  Com.  131,  132; 
Com.  Dig.,  tit.  Habeas  Corpus,  A;  Bac.  Abr., 
tit.  Habeas  Corpus,  B.  I. 

A  writ  of  habeas  corpus  ad  subjiciendum , 
granted  by  a  judge  of  the  yueen's  Bench, 
must  issue  from  the  crown  side  of  the  court, 
where  the  prisoner  is  in  custody  for  a  criminal 
matter.  Easton's  Case,  4  Per.  &  Dav.  558,  12 
Ad.  &  El.  645,  40  E.  C.  L.  147,  9  Dotvl.  P.  C. 
207,  1  Woll.  P.  C.  49,  5  Jur.  117. 

3.  Power  of  King's  Bench  to  Issue  Writ  in  Vaca- 
tion Asserted.  —  3  Black.  Com.  131. 

"  Lord  Coke,  4  Inst.  81,  indeed,  and  Lord 
Hale,  2  PI.  Cr.  147,  and  Lord  Chief  Baron 
Comyns,  tit.  Habeas  Corpus,  A,  as  text  writers 
upon  this  subject,  appear  to  confine  to 
chancery,  which  is  at  all  times  open,  the 
officina  justitia,  the  power  of  issuing  a  habeas 
corpus  in  time  of  vacation.  But  Tremaine's 
Pleas  of  the  Crown  contain  four  precedents  of 
writs  in  the  exact  form  of  that  now  before 
us,  earlier  than  31  Car.  II.,  one  as  early  as 
43  Eliz. ' '  Lord  Denman,  C.  J.,  in  Watson's 
Case,  9  Ad.  &  El.  731,  36  E.  C.  L.  278,  sub 
twin.  Reg.  v.  Batcheldor,  2  W.  W.  &  H.  19,  1 
Per.  &  Dav.  516.  See  also  Rex  v.  Mead,  1 
Burr.  542. 

Lord  Chief  Justice  Rainsford  refused  to 
grant  a  writ  of  habeas  corpus  in  vacation  in 
the  famous  Jenks  case,  but  Lord  Denman  says 
that  it  is  far  more  likely  that  he  refused  to 
grant  the  writ  because  he  did  not  choose  to 
enter  into  a  controversy  with  the  Privy  Coun- 
cil, by  whom  Jenks  had  been  committed,  than 
because  he  doubted  his  power  to  do  so.  "  In 
fact,"  says  the  last-mentioned  judge,  "  there 
is  no  decision  against  this  doctrine  [as  to  the 
power  of  court  in  vacation],  and  in  its  favor 
great  authority,  principle,  necessity,  and  very 
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early  precedents,  continued  to  the  present 
hour."  Watson's  Case,  9  Ad.  &  El.  731,  36  E. 
C.  L.  279. 

4.  Power  of  King's  Bench  to  Issue  Writ  in 
Vacation  Denied. —  Bac.  Abr.,  tit.  Habeas  Cor- 
pus, B  I;  Com.  Dig.,  tit.  Habeas  Corpus,  A; 
2  Hale  P.  C.  147;  4  Co.  Inst.  81. 

6.  The  Court  of  Chancery  in  England  has,  by 
its  common-law  jurisdiction,  authority  as  gen- 
eral as  the  common-law  courts  have  to  issue 
a  writ  of  habeas  corpus.  Re  Belson,  7  Moo. 
P.  C.  114,  14  Jur.  631. 

If  the  Courts  of  Common  Law  Are  Sitting  at  the 
time  when  an  application  to  ihe  chancellor  for 
a  writ  of  habeas  corpus  ad  subjiciendum  is 
made,  though  the  chancellor  may  not  refuse 
the  application,  he  will  refer  it  to  the  courts  of 
law,  because  the  time  of  the  Court  of  Chancery 
belongs  peculiarly  to  suitors  in  equity.  Such 
practice  is  approved  as  reasonable  and  con- 
venient, not  for  the  ease  of  the  chancellor,  but 
to  facilitate  the  administration  of^  justice. 
Rowe's  Case,  1  Molloy  280. 

Writ  Issued  by  Court  of  Chancery  in  Vacation. 

—  Re  Belson,  7  Moo.  P.  C.  114,  14  Jur.  631; 
Crowley's  Case,  2  Swanst.  1,  1  Buck  264;  Bac. 
Abr.,  tit.  Habeas  Corpus,  B.  1;  4  Co.  Inst.  182; 
2  Hale  P.  C.  147. 

The  lord  chancellor  can  issue  the  writ  of 
habeas  corpus  at  common  law  in  vacation. 
Crowley's  Case,  2  Swanst.  1,  1  Buck  264. 

6.  Jurisdiction  of  Exchequer  and  Common  Pleas. 

—  3  Black.  Com.  131;  2  Co.  Inst.  55;  4  Co. 
Inst.  290;  2  Hale  P.  C.  144. 

In  Jones's  Case,  2  Mod.  198,  the  chief  j  ustice 
doubted  whether  a  habeas  corpus  could  be 
granted  by  the  Court  of  Common  Pleas  in  a 
criminal  cause,  of  which  that  court  had  no 
jurisdiction,  and  he  leferred  to  the  opinion  of 
Lord  Coke  (2  Inst.  55),  where  it  was  said  that 
the  writ  lies  for  any  officer  or  privileged  per- 
son of  the  court.  The  doubt,  however,  has 
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b.  Jurisdiction  under  English  Statutes.  —  Various  statutes  have 
been  enacted  from  time  to  time  declaring  by  what  courts  or  judges  the  writ 
of  habeas  corpus  may  be  granted,  and  settling  the  disputes  which  had  arisen 
in  regard  thereto.  The  first  of  these  statutes,  passed  in  the  reign  of  King 
Charles  I.,  provided  that  the  application  might  be  made  to  the  King's  Bench 
or  Common  Pleas,  and  it  was  held  to  give  to  the  subject  the  right  to  apply 
for  relief  to  either  of  those  courts  at  his  option.1  Afterwards  the  power  of 
the  judges  in  vacation  was  settled  by  the  Habeas  Corpus  Act  passed  in  the 
reign  of  Charles  II.,  providing  that  the  application  might  be  made  to  the  lord 
chancellor,  or  lord  keeper,  or  any  one  of  his  majesty's  justices,  either  of  the 
one  bench  or  the  other,  or  the  barons  of  the  exchequer  of  the  degree  of 
the  coif.2 

c.  Places  to  Which  Writ  Runs.  —  The  writ  of  habeas  corpus,  being 
one  of  the  high  prerogative  writs,  at  common  law  runs  into  any  part  of  the 
king's  dominions,  including  the  channel  islands,  the  colonies,  and  other  pos- 
sessions which  do  not  constitute  a  part  of  the  realm  of  England,  and  the  juris- 
diction of  the  English  courts  has  in  some  instances  been  confirmed  and 
extended  by  statute.3  In  regard  to  the  foreign  possessions,  it  is  now  pro- 
vided by  statute  that  no  writ  of  habeas  corpus  shall  issue  out  of  England  by 
authority  of  any  judge  or  court  of  justice  therein,  into  any  colony  or  foreign 
dominion  of  the  crown  where  her  majesty  has  any  lawfully  established  court 
or  courts  of  justice  having  authority  to  grant  and  issue  the  said  writ  and  to 
insure  the  due  execution  thereof  throughout  such  colony  or  dominion.4 

2.  In  Canada.  —  In  Canada  the  judges  of  the  superior  courts  of  law  may 
issue  writs  of  habeas  corpus  ad  subjiciendum,  returnable  either  in  term  time  or 
in  vacation.5 


been  resolved  in  favor  of  the  jurisdiction  of 
the  court.  In  Bushell's  Case,  Vaugh.  155,  it 
was  held  that  the  Court  of  Common  Pleas  had 
the  power  to  issue  the  writ  at  common  law 
even  though  no  privilege  were  involved.  See 
also  Wood's  Case,  3  Wils.  C.  PI.  172;  Crow- 
ley's Case,  2  Swanst.  I;  Wilson's  Case,  7  Q. 
B.  984,  53  E.  C.  L.  984. 

If  a  Prisoner  Is  in  Custody  under  Process  of  the 
Court  of  Chancery,  the  Court  of  Common  Pleas 
has  no  power  to  discharge  him  on  habeas  cor- 
pus, or  to  entertain  any  question  as  to  the 
irregularity  of  such  process.  Matter  of  An- 
drews, 4  C.  B.  226,  56  E.  C.  L.  226;  Matter  of 
Cobbett,  7  Q.  B.  187,  53  E.  C.  L.  187. 

1.  Statutory  Jurisdiction  of  Common  Pleas.  — 
Stat.  16  Car.  I.,  c.  10,  £  6. 

The  Court  of  Common  Pleas  Has  a  General  Juris- 
diction under  16  Car.  1.,  c.  10,  §  6,  to  grant 
writs  of  habeas  corpus  in  all  cases  what- 
soever. Wood's  Case,  3  Wils.  C.  PI.  172,  2  W. 
Bl.  745.  See  also  Rex  v.  Wiikes,  2  Wils.  C. 
PI.  I5t. 

2.  Power  Conferred  on  Judges  in  Vacation.  — 
Slat.  31  Car.  II.,  c.  2. 

A  Baron  of  the  Exchequer  may,  in  vacation 
time,  under  1  &  2  Vict.,  c.  45,  §  1,  and  in  ex- 
ercise of  the  common-law  power  possessed  be- 
fore that  statute  by  the  Queen's  Bench,  issue 
such  writ  under  the  seal  of  that  court,  return- 
able in  term  time.  Wilson's  Case,  7  Q.  B. 
984,  53  E.  C.  L.  984,  14  L.  J.  Q.  B.  105,  9  Jur. 
303- 

3.  Writ  Runs  to  Any  Part  of  King's  Dominions. 

—  Bourn's  Case,  Cro.  Jac.  543;  Rex  v.  Pell,  3 
Keb.  279;  Rex  v.  Cowle,  2  Burr.  R5M;  Anony- 
mous, 1  Vent.  357;  Vin.  Abr.,  til.  Habeas  Cor- 
pus, E  2,  pi.  2,  3. 
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Canada.  —  At  common  law  the  superior  courts 
in  England  had  a  right  to  issue  a  habeas 
corpus  into  the  colonies,  to  bring  up  persons 
illegally  imprisoned,  unless  their  jurisdiction 
was  taken  away  by  statute.  The  court  there- 
fore issued  a  habeas  corpus  to  Canada.  In  re 
Anderson,  7  Jur.  N.  S.  122,  30  L.  J.  Q.  B.  129, 
3  El.  &  El.  487,  107  E.  C.  L.  487,  9  W.  R.  255, 
3  L.  T.  N.  S.  622.  But  see  the  statute  25 
Vict.,  c.  20. 

Island  of  Jersey.  —  The  writ  of  habeas  corpus 
ad  subjiciendum  runs  into  Jersey.  Wilson's 
Case,  7  Q.  B.  984,  53  E.  C.  L.  984,  o  Jur.  393, 
14  L.  J.  Q.  B.  105;  Re  Belson,  7  Moo.  P.  C. 
114,  14  Jur.  631. 

Statutory  Provisions.  —  The  Habeas  Corpus 
Act,  31  Car.  II.,  c.  2,  §  10,  provides  that  the 
writ  of  habeas  corpus,  within  the  meaning  of 
that  act,  may  be  directed  and  run  into  any 
county  palatine,  the  cinque  ports,  or  other  priv- 
ileged places  within  England,  Wales,  or  the 
town  of  Berwick-upon-Tweed,  and  the  islands 
of  Jersey  and  Guernsey,  any  law  or  usage  to 
the  contrary  notwithstanding. 

In  the  Isle  of  Man,  the  writ  runs  from  the 
English  courts.  Habeas  Corpus  Act  1 816,  58 
Geo.  III.,  c.  100;  In  re  Brown,  10  Jur.  N.  S. 
945.  33  L.  J.  Q.  B.  193,  12  W.  R.  821,  10  L.  T. 
N.  S.  458;  Matter  of  Crawlord,  13  Q.  B  613, 
C6  E.  C.  L.  613,  13  Jur.  955,  18  L.  J.  Q.  B.  225. 

4.  Power  to  Issuo  Writ  to  Foreign  Dominions 
Abrogated.  —  Slat.  25  Vict.,  c.  20. 

5.  Jurisdiction  in  Canada.  —  ///  re  Paton.  4 
Grant  Ch.  (U.  C.)  147;  Matter  of  Hawkins,  3 
Ont.  Pr.  239. 

A  Judge  in  the  Practice  Court  ran  not  grant  .1 
rule///'/  for  a  habeas  corpus  ad  subjiciendum. 
Reg.  v.  Smith,  24  U.  C.  Q.  B.  480. 
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3.  In  the  United  States  —  a.  Federal  Courts — (i)  Source  of  Federal 
Jurisdiction.  —  The  jurisdiction  of  the  federal  courts  and  judges  to  grant 
writs  of  habeas  corpus  is  purely  of  statutory  creation,  having  been  conferred 
on  them  by  the  Judiciary  Act  of  September  24,  1789,  and  subsequent  acts 
amendatory  thereof  and  supplementary  thereto,1  for  the  declared  purposes  of 
enabling  them  first  to  exercise  their  respective  jurisdictions,  and  second  to 
inquire  into  the  cause  of  the  detention  of  a  person  who  should  be  deprived 
of  his  liberty.2  The  power  of  these  courts  to  inquire,  by  means  of  the  writ  of 
habeas  corpus,  into  the  cause  of  the  detention  of  a  person,  was  extremely 
limited  under  the  original  Judiciary  Act,  being  confined  to  cases  where  the 
detention  was  under  or  by  color  of  federal  authority,  and  did  not  extend,  in 
any  case,  to  persons  who  were  in  custody  under  the  process  of  a  state  court ; 
but  their  powers  were  extended  in  this  direction  by  successive  statutes,  the 
scope  and  effect  of  which  will  be  considered  presently.3 

(2)  Extent  of  Federal  Jurisdiction  in  General.  —  The  provisions  of  the  Judi- 


In  New  Brunswick  the  judges  of  the  Supreme 
Court  are  given  the  exclusive  power  to  issue 
writs  of  habeas  corpus  to  inquire  into  the 
legality  of  the  imprisonment  of  a  person  con- 
fined in  the  Dominion  penitentiary,  though  he 
was  committed  by  the  court  of  another  pro- 
vince.   Ex  p.  Stather,  25  New  Bruns.  374. 

1.  Federal  Jurisdiction  Is  Statutory.  —  Ex  p. 
Bollman,  4  Cranch  (U.  S.)  93;  Ex  p.  Dorr,  3 
How.  (U.  S.)  103;  In  re  McDonald,  9  Am.  L. 
Reg.  661,  16  Fed.  Cas.  No.  8,751;  Ex  p.  Far- 
ley, 40  Fed.  Rep.  66;  Judiciary  Act  of  Sept. 
24,  1789,  §  14,  1  U.  S.  Stat,  at  L.  81. 

"  No  principle  can  be  more  definitively 
settled  than  that  the  courts  of  the  Union,  from 
the  highest  to  the  lowest,  are  courts  of  limited 
jurisdiction,  in  the  sense  that  they  can  call 
into  action  no  powers  not  expressly  conferred 
by  law  or  incidental  to  those  granted."  Ex  p. 
Everts,  1  Bond  (U.  S.)  197,  7  Am.  L.  Reg.  79, 
8  Fed.  Cas.  No.  4,581. 

2.  Terms  of  Judiciary  Act.  —  The  14th  section 
of  the  Judiciary  Act  provides  that  the  "  courts 
of  the  United  States  shall  haire  power  to 
issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  ex- 
ercise of  their  respective  jurisdictions  and 
agreeable  to  the  principles  and  usages  of  law; 
and  that  either  of  the  justices  of  the  Supreme 
Court,  as  well  as  judges  of  the  District  Courts, 
shall  have  power  to  grant  writs  of  habeas  cor- 
pus for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment.  Provided,  that  writs  of 
habeas  corpus  shall  in  no  case  extend  to  pris- 
oners in  gaol,  unless  where  they  are  in  cus- 
tody under  or  by  color  of  the  authority  of  the 
United  Stales,  or  are  committed  for  trial  be- 
fore some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify."  Act  of 
Sept.  24,  1789,  §  14,  1  U.  S.  Stat,  at  L.  81; 
In  re  McDonald,  9  Am.  L.  Reg.  661,  16  Fed. 
Cas.  No.  8,751. 

Authority  to  Grant  Habeas  Corpus  When  Neces- 
sary to  Exercise  of  Jurisdiction.  —  When  the  pro- 
visions of  the  Judiciary  Act  relating  to  the 
writ  of  habeas  corpus  came  under  judicial  con- 
sideration in  an  early  case  it  was  argued  that 
the  power  given  by  the  first  clause  of  the  stat- 
ute to  all  the  federal  courts  was  not  limited 
by  the  restrictive  words  "  which  may  be  neces- 
sary for  the  exercise  of  their  respective  ju- 
risdictions," but  that  such  restrictive  words 
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applied  only  to  the  clause  immediately  preced- 
ing them,  viz.:  "  all  other  writs  not  specially 
provided  for  by  statute."  But  the  question 
was  notdisposed  of.  Ex  p.  Bollman,  4  Cranch 
(U.  S.)  75.  See  also  In  re  McDonald,  9  Am. 
L.  Reg.  661,  16  Fed.  Cas.  No.  8,751. 

In  a  later  case  this  question  came  under 
consideration,  and  it  was  expressly  held  that 
the  intent  of  the  first  clause  of  the  statute  was 
to  give  to  all  the  federal  courts  jurisdiction  to 
gratit  writs  of  habeas  corpus  when  necessary 
to  enable  them  to  exercise  their  respective 
jurisdictions,  and  that  the  writs  authorized 
under  that  clause  were  such  only  as  were  nec- 
essary to  the  just  exercise  of  the  jurisdiction 
of  those  courts.  Ex  p.  Everts,  1  Bond  (U.  S.) 
197,  7  Am.  L.  Reg.  79,  8  Fed.  Cas.  No. 
4.581. 

Authority  to  Grant  Habeas  Corpus  to  Inquire 
into  Cause  of  Detention.  —  The  second  clause  of 
section  14  of  the  Judiciary  Act  relates  to  the 
writ  of  habeas  corpus  ad  sttbjiciendum,  author- 
izing an  inquiry  into  the  cause  of  detention; 
and  jurisdiction  to  grant  this  writ  is  conferred 
by  the  statute  on  the  Circuit  and  District 
Courts  in  the  exercise  of  their  original  juris- 
diction, on  the  Supreme  Court  in  the  exercise 
of  its  appellate  jurisdiction,  and  on  the  justices 
and  judges  of  said  courts.  Exp.  Bollman,  4 
Cranch  (U.  S.)  75;  Ex  p.  Everts,  1  Bond  (U. 
S.)  197,  7  Am.  L.  Reg.  79,  8  Fed.  Cas.  No. 
4-58r. 

Though  this  provision  of  the  statute  names 
only  the  justices  and  judges  of  the  federal 
courts,  and  not  the  courts  as  such,  the  purpose 
and  intent  of  the  statute  is  to  vest  the  power 
either  in  the  court  or  in  a  judge  or  justice 
thereof  in  a  proper  case.  Ex  p.  Bollman,  4 
Cranch  (U.  S.)  75- 

The  United  States  Statutes  as  They  Now  Stand 
provide  that  the  Supreme  Court  and  the  Cir- 
cuit and  District  Courts  and  the  several 
justices  and  judges  of  the  said  courts  shall 
have  power  to  issue  writs  of  habeas  corpus, 
and  the  classes  of  cases  in  which  this  jurisdic- 
tion exists  are  particularly  specified.  Rev. 
Stat.  U.  S.,  §§  751-753,  and  see  §  716. 

As  to  the  effect  of  the  rearrangement  in  the 
Revised  Statutes  of  the  provisions  of  the  Judi- 
ciary Act  touching  writs  of  habeas  corpus,  see 
King  v.  McLean  Asylum,  21  U.  S.  App.  503. 

3.  See  infra,  this  section,  Limitation  of 
Federal  Jurisdiction. 
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ciary  Act  relating  to  the  writ  of  habeas  corpus  were  always  regarded  as  pos- 
sessing some  obscurity.1  At  first  it  was  denied  that  the  writs  specified  in  tha  t 
statute  included  the  great  writ  ad  subjiciendum;  then  it  was  claimed  that  the 
writ  could  be  made  use  of  by  the  federal  courts  only  as  incidental  to  their 
jurisdiction  in  pending  causes;  and  finally  it  was  contended  that  their  juris- 
diction was  limited  to  cases  of  custody  under  legal  process.  All  these  ques- 
tions were,  however,  decided  in  favor  of  the  jurisdiction  of  the  courts,  and  it 
is  now  well  settled  that  they  have  full  authority  to  issue  the  writ  in  all  cases 
falling  properly  within  the  jurisdiction  of  the  national  government.2  At  a 
later  period  a  question  arose  as  to  whether  the  power  given  to  the  federal 
courts  could  be  invoked  where  the  right  to  the  custody  of  the  person  by 
virtue  of  the  relation  of  master  and  servant,  guardian  and  ward,  parent  and 
child,  or  husband  and  wife  was  claimed,  and  the  parties  were  citizens  of  differ- 
ent states,  within  the  provision  of  the  statute  relating  to  the  jurisdiction  of  the 
federal  courts,  or  whether  it  was  intended  to  protect  against  only  those  inva- 
sions of  personal  liberty  which  are  perpetrated  under  color  of  official  author- 
ity; and  several  cases  arose  involving  this  question,  but  they  were  decided  on 
other  points.3  The  decisions  in  the  few  cases  wherein  the  point  has  been 
directly  presented  are  not  harmonious,1  but  the  latest  adjudication  in  a  case 
before  the  United  States  Circuit  Court  of  Appeals  is  to  the  effect  that  the 
jurisdiction  of  the  federal  courts  to  issue  writs  of  habeas  corpus  extends  to 
every  class  of  restraint  to  which  the  judicial  power  of  the  United  States 
extends,  including  that  based  on  the  mere  matter  of  diverse  citizenship.5 
But  it  has  been  held  by  the  Supreme  Court  of  the  United  States  that  when  an 
application  has  been  made  to  a  state  court  the  matter  cannot  be  afterwards 
removed  to  a  federal  court  on  the  ground  of  diverse  citizenship.6 


1.  Judiciary  Act  Regarded  as  Obscure.  —  Ex  p. 
Burford,  3  Cranch  (U.  S.)  448;  King  v.  Mc- 
Lean Asylum,  21  U.  S.  App.481;  In  re  Burrus, 
136  U.  S.  586. 

2.  Extent  of  Federal  Jurisdiction  in  General.  — 
Ex  p.  Bollman,  4  Cranch  (U.  S.)  75;  Ex  p. 
Yerger,  8  Wall.  (U.  S.)85;  Bennetts.  Bennetl, 
Deady  (U.  S.)  299,  3  Fed.  Cas.  No.  1,318;  King 
v.  McLean  Asylum,  21  U.S.  App.  481.  In  the 
case  last  cited  Judge  Putnam,  in  an  elaborate 
opinion,  gives  the  history  of  the  development 
of  the  doctrine  touching  the  jurisdiction  of  the 
federal  courts  to  issue  writs  of  habeas  corpus. 

The  Power  to  Issue  Habeas  Corpus  ad  Subjicien- 
dum was  settled  in  Ex  p.  Bollman,  4  Cranch 
(U.  S.)  75- 

Detention  under  Criminal  Process  was  formerly 
considered  the  only  species  of  unlawful  re- 
straint that  could  be  remedied  by  the  federal 
courts  by  means  of  the  writ  of  habeas  corpus, 
under  the  Judiciary  Act.  Ex  p.  Wilson,  6 
Cranch  (U.  S.)  52.  But  this  narrow  interpre- 
tation was  afterwards  held  to  be  untenable  in 
a  case  where  the  Circuit  Court  discharged  the 
petitioner  from  custody  in  which  he  was  held 
under  a  treasury  warrant.  Ex  p.  Randolph,  2 
Brock.  (U.  S.)  447,  20  Fed.  Cas.  No.  11,558. 

The  Change  of  Phraseology  effected  by  sub- 
stituting, in  the  Revised  Statutes,  the  words 
"  cause  of  restraint  of  liberty,"  in  place  of  the 
words  "  cause  of  commitment  "  contained  in 
the  Judiciary  Act,  authorizes  the  use  of  the 
writ  of  habeas  corpus  for  all  unlawful  re- 
straints, whether  under  color  of  process  or 
through  the  acts  of  individuals,  or  olherwise. 
King  v.  McLean  Asylum,  21  U.  S.  App.  505. 

3.  Power  to  Grant  Habeas  Corpus  on  Ground  of 
Diverse  Citizenship  Loft  Unsettled.  —  1 11  Ex  p. 


Barry,  2  How.  (U.  S.)  65,  5  How.  (U.  S.)  103, 
an  application  to  the  Supreme  Court  was  re- 
fused on  the  ground  of  want  of  original  juris- 
diction. 

In  U.  S.  v.  Green,  3  Mason  (U.  S.)  482,  the 
writ  was  granted  in  the  Circuit  Court  by  Judge 
Story,  but  the  question  of  jurisdiction  was  not 
presented,  and  before  final  action  by  the  court 
there  was  a  settlement  by  the  parties.  See 
also  the  remarks  of  Miller,  J.,  in  In  re  Burrus, 
136  U.  S.  586. 

4.  Earlier  Decisions.  —  Ex  p.  Everts,  I  Bond 
(U.  S.)  197,  7  Am.  L.  Reg.  79,  8  Fed.  Cas.  No. 
4,581  [disapproving  U.  S.  v.  Williamson,  (U.  S. 
Dist.  Ct.  1855)  4  Am.  L.  Reg.  5],  a  case  in  the 
Circuit  Court  in  1858,  denies  such  jurisdiction 
to  the  federal  courts.  A  few  years  later  the 
opposite  conclusion  was  reached  in  a  case 
before  a  district  court.  Bennett  v.  Bennett, 
Deady  (U.  S.)  299.  See  also  Lee  v.  Lee,  8  Pet. 
(U.  S.)  44;  Pratt  v.  Fitzhugh,  I  Black.  (U.  S.) 
271;  De  Krat'ft  v.  Barney,  2  Black.  (U.  S.)  704. 

6.  Rule  laid  Down  by  Circuit  Court  of  Appeals. 
—  King  v.  McLean  Asylum,  21  U.  S.  App. 
481.  In  this  case  the  jurisdiction  of  federal 
courts  to  issue  a  writ  of  habeas  corpus  on  the 
ground  of  diverse  citizenship  was  carefully 
limited  to  an  inquiry  into  the  ri^ht  of  custody, 
and  it  was  expressly  declared  that  such  courts 
could  not  exercise  any  duties  ordinarily  vested 
in  a  superior  court  of  common  law,  or  in  the 
chancellor  as  parens  patriir ;  and  previous  de- 
cisions denying  the  jurisdiction  of  the  federal 
courts  were  distinguished  on  this  ground. 

6.  Removal  from  State  to  Federal  Court.  —  In 
Kurtz  v.  Motlm,  115  U.  S.  487,  it  was  held  thai 
a  habeas  corpus  proceeding  could  not  be  re- 
moved from  a  state  court  to  a  federal  court 
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(3)  Limitation  of  Federal  Jurisdiction  —  (a)  Former  Rule.  —  The  power  given 
to  the  federal  courts  by  the  Judiciary  Act  to  issue  writs  of  habeas  corpus  to 
inquire  into  the  cause  of  detention  was  originally  restricted  to  very  narrow 
limits.  That  act  provided  that  the  writ  should  in  no  case  extend  to  prisoners 
in  jail,  unless  they  were  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  were  committed  for  trial  before  some  court  thereof,  or  were 
necessary  to  be  brought  into  court  to  testify;  so  that  those  courts  could  not 
grant  the  writ  where  a  person  was  in  custody  under  the  process  of  a  state 
court,  except  in  the  single  case  when  he  was  required  as  a  witness  in  a  federal 
court.1 

(b)  Present  Rule  —  aa.  Custody  under  Federal  Authority.  —  In  the  course  of 
time  it  became  obvious  that  it  was  necessary  to  extend  the  power  of  the 
federal  courts  in  this  respect,  to  avoid  embarrassments  and  hindrances  that 
sometimes  occurred  in  the  conduct  of  the  federal  government,  and  accord- 
ingly statutes  were  passed  at  various  periods  removing  some  of  the  restrictions 
contained  in  the  Judiciary  Act,  or,  speaking  more  exactly,  enlarging  the  power 
of  the  federal  courts,  so  that  in  certain  specified  cases  they  could  grant  the 
writ  of  habeas  corpus  to  inquire  into  the  cause  of  the  detention  of  a  person 
under  the  process  of  the  state  court,  as  well  as  when  he  was  detained  under 
the  authority  of  the  United  States.  There  are  now  five  classes  of  cases  in 
which  the  statutes  extend  the  writ  to  a  prisoner  in  jail,  "  for  the  purpose  of 
an  inquiry  into  the  cause  of  restraint  of  liberty."  The  first,  which  was  one 
of  those  specified  in  the  original  Judiciary  Act  of  1789,  is  where  the  prisoner 
is  in  custody  under  or  by  color  of  the  authority  of  the  United  States,  or  is 
committed  for  trial  before  some  court  thereof.3    This  class  includes  detention 


under  the  Act  of  March  3,  1875,  c.  137,  §  2,  be- 
cause that  statute,  by  its  terms,  applies  only 
to  a  "  suit  of  a  civil  nalure,  at  law  or  in 
equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,"  and  therefore  includes  no 
case  in  which  the  right  of  neither  party  is 
capable  of  being  valued  in  money.  See  also 
Jones  v.  Seward,  3  Grant  Cas.  (Pa.)  431. 

1.  Original  Limitation  of  Jurisdiction  of  Federal 
Courts.  —  In  re  McDonald,  9  Am.  L.  Reg.  661, 
16  Fed.  Cas.  No.  8,751;  U.  S.  v.  French,  1 
Gall.  (U.  S.)  r;  Whitten  v.  Tomlinson,  160  U. 
S.  231;  In  re  Burrus,  136  U.  S.  586;  Ex  p. 
Dorr,  3  How.  (U.  S.)  103;  Act  of  Sept.  24, 
1789,  §  14,  1  U.  S.  Stat,  at  L.  81. 

The  Phrase  "  Prisoner  in  Jail  "  refers  to  im- 
prisonment in  a  proceeding  in  which  the  state 
is  interested,  and  this  restriction  of  the  au- 
thority of  the  federal  courts  to  grant  a  writ 
of  habeas  corpus  is  not  applicable  where  the 
imprisonment  is  in  a  civil  proceeding  in  which 
private  citizens  only,  and  not  the  state,  are  in- 
terested, as  in  the  case  of  imprisonment  of  an 
absconding  debtor  under  execution.  In  re 
Mineau,  45  Fed.  Rep.  188. 

2.  Custody  under  or  by  Color  of  Federal 
Authority  or  Commitment  by  Federal  Court.  — 
Rev.  Stat.  U.  S.,§753;  Exp.  Terry,  128  U.  S. 
289;  Ex  p.  Parks,  93  U.  S.  18;  Exp.  Siebold, 
100  U.  S.  371;  Ex  p.  Virginia,  100  U.  S.  339; 
Robb  v.  Connolly,  111  U.  S.  624;  Ex  p.  Dorr, 
3  How.  (U.  S.)  103;  Ex  p.  Milligan,  4  Wall. 
(U.  S.)  2;  Ex  p.  Yerger,  8  Wall.  (U.  S.)  85; 
Exp.  Lange,  18  Wall.  (U.  S.)  163;  U.  S.  v.  Ham- 
ilton, 3  Dall.  (U.  S.)  17;  Ex  p.  Burford,  3 
Cranch  (U.  S.)448;  Ex  p.  Bollman,  4  Cranch 
(U.  S.)  75;  Ex  p.  Kearney,  7  Wheat.  (U.  S.) 
39;  Ex  p.  Watkins,  3  Pet.  (U.  S.)  193;  In  re 


Kaine,  14  How.  (U.  S.)  146;  Ex  p.  Wells,  18 
How.  (U.  S.)  307;  Ex  p.  Farley,  40  Fed.  Rep. 
66;  U.  S.  v.  Hanchett,  18  Fed.  Rep.  26;  In  re 
Doo  Woon,  18  Fed.  Rep.  898;  /;/  re  Stupp,  12 
Blatchf.  (U.  S.)  501;  Seavey  v.  Seymour,  3 
Cliff.  (U.  S.)  439- 

An  Alien  Immigrant  Detained  by  Order  of  the 
Collector  of  the  Port  on  board  the  ship  in  which 
he  had  come  to  this  country,  because  he  did 
not  have  a  proper  certificate  entitling  him  to 
land,  is  in  custody  under  and  by  color  of  the 
authority  of  the  United  States,  so  as  to  give  to 
the  United  States  courts  jurisdiction  to  issue 
a  writ  of  habeas  corpus;  and  this  jurisdiction 
is  not  affected  by  the  fact  that  the  collector  of 
the  port  had  passed  on  the  question  of  allow- 
ing such  alien  to  land,  or  that  the  treaty  be- 
tween his  government  and  the  United  States 
provided  for  diplomatic  action  in  case  of  hard- 
ship in  the  operation  of  the  immigration  laws 
of  the  United  Slates.  U.  S.  v.  Jung  Ah  Lung, 
124  U.  S.  621;  U.  S.  v.  Chung  Shee,  71  Fed. 
Rep.  277;  Nishimura  Ekiu  v.  U.  S.,  142  U.  S. 
651. 

A  Person  Imprisoned  in  a  State  Prison  under  Fed- 
eral Sentence  is  in  federal  custody,  and  the 
state  courts  cannot  interfere  therewith  by 
habeas  corpus.    Ex  p.  Le  Bur,  49  Cal.  159. 

A  Person  Imprisoned  for  Contempt  by  a  federal 
court  is  in  custody  under  federal  authority, 
and  a  state  court  cannot  discharge  him  on 
habeas  corpus  whether  the  federal  court  had 
or  had  not  jurisdiction.  Williamson's  Case, 
26  Pa.  St.  9,  12  Leg.  Int.  (Pa.)  246,  3  Am.  L. 
Reg.  741. 

Custody  Obtained  in  Extradition  Proceedings.  — 

In  the  case  of  interstate  extradition,  it  is 
held  that  the  right  of  one  state  of  the  Union  to 
demand  from  another  the  deli  very  of  a  person 
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by  the  military  authority  of  the  United  States.  It  is  now  settled  that  in  such 
cases  the  federal  courts  have  exclusive  jurisdiction,1  though  it  was  formerly 
claimed  that  the  state  courts  had  jurisdiction  to  issue  a  writ  of  habeas  corpus 
to  release  a  person  unlawfully  detained  in  such  custody.2 

66.  Custody  for  Acts  Done  or  Omitted  by  Federal  Authority.  —  The  second  class 
is  where  the  prisoner  is  in  custody  for  an  act  done  or  omitted  in  pursuance  of 
a  law  of  the  United  States,  or  of  an  order,  process,  or  decree  of  a  court  or 
judge  thereof.  This  provision,  now  contained  in  the  Revised  Statutes  of  the 
United  States,  is  substantially  a  re-enactment  of  the  Act  of  Congress  of  1833, 
commonly  known  as  the  "  Force  Bill,"  which  was  adopted  in  view  of  nullifi- 
cation laws  of  South  Carolina,  by  which  an  attempt  had  been  made  to  punish 
officers  of  the  United  States  for  executing  the  laws  of  Congress  in  that  state; 
but  it  is  now  settled  that  it  gives  relief  to  one  in  state  custody,  not  only  when 
he  is  held  under  the  laws  of  the  state  which  seek  expressly  to  punish  him  for 
executing  a  law  or  process  of  the  United  States,  but  also  when  he  is  in  such 
custody  under  a  general  law  of  the  state  which  applies  to  all  persons  equally, 
where  it  appears  that  he  is  justified  for  the  act  done  because  it  was  done  in 
pursuance  of  federal  authority.3 

who  has  tied  from  justice  depends  on  the  Con- 
stitution of  the  United  States,  and  the  mode  of 
proceeding  and  the  evidence  necessary  to  sup- 
port such  a  demand  are  prescribed  by  the  stat- 
utes of  the  United  States.  Consequently,  it  is 
a  case  arising  under  the  Constitution  and  laws 
of  the  United  States  in  which  the  prisoner  is 
in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  and  a  writ  of  habeas  cor- 
pus may  be  issued  by  a  federal  court  to  dis- 
charge him  before  he  has  been  returned  to  the 
state  by  which  he  was  demanded,  if  the  ex- 
tradition proceedings  were  not  in  accordance 
with  the  law.  So  far  there  does  not  seem  to 
be  any  conflict  of  authority.  In  re  Doo 
Woon,  18  Fed.  Rep.  898;  Ex  p.  Smith,  3  Mc- 
Lean (U.  S.)  121,  22  Fed.  Cas.  No.  12,968. 

But  the  agent  of  the  demanding  state  ap- 
pointed to  receive  and  transport  the  prisoner 
is  not  an  officer  of  the  United  States,  and 
therefore  the  federal  courts  have  not  exclusive 
jurisdiction  to  grant  a  writ  of  habeas  corpus  to 
inquire  into  the  validity  of  the  detention. 
Robb  v.  Connolly,  111  U.  S.  624,  approving  In 
rt  Robb,  64  Cal.  431,  and  disapproving  In  re 
Robb,  19  Fed.  Rep.  26.  See  also  the  title  Ex- 
tradition, vol.  12,  p.  608. 

After  the  Prisoner  Has  Been  Returned  to  the 
Demanding  State  and  placed  in  the  custody  of 
its  officers,  another  question  arises,  viz., 
whether  he  can  be  taken  out  of  that  custody 
by  a  writ  of  habeas  corpus  from  a  federal 
court,  in  case  the  extradition  proceeding  was 
invalid,  or  in  case  the  state  assumes  to  try  him 
for  an  offense  other  than  that  specified  in  the 
requisition.  This  question  will  be  considered 
presently.  See  infra,  this  section,  Custody  in 
Violation  of  Constitution,  Laws,  or  Treaties  of 
the  United  States. 

While  the  Prisoner  Is  in  Transit  from  the  state 
in  which  he  was  arrested  to  the  state  by  which 
he  was  extradited,  the  courts  of  another  state 
through  which  he  is  being  carried  have  no 
power  to  discharge  him  on  habeas  corpus.  In 
re  Burke,  19  Alb.  I..  J.  509,  4  Fed.  Cas.  No. 
2,158. 

Custody  in  International  Extradition  Proceed- 
ing!. —  Where  a  person  is  in  the  custody  of  a 
United  States  marshal  in  a  proceeding  of  In- 
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ternational  extradition,  he  is  in  custody  under 
federal  authority,  and  the  state  courts  have  no 
jurisdiction.  People  v.  Fiske,  (Supm.  Ct. 
Spec.  T.)  45  How.  Pr.  (N.  Y.)  294. 

1.  Custody  under  Military  Authority  of  United 
States  —  Jurisdiction  of  Federal  Courts  Exclusive. 
—  Tarble's  Case,  13  Wall.  (U.  S.)  397;  In  re 
Neill,  8  Blatchf.  (U.  S.)  156.  See  also  Matter 
of  Beswick,  (Supm.  Ct.)  25  How.  Pr.  (N.  Y.) 
149.  Compare  In  re  Reynolds,  20  Fed.  Cas. 
No.  11,721,  citing  and  reviexving  numerous 
authorities,  federal  and  state. 

2.  Jurisdiction  in  Cases  of  Detention  by  Military 
Authority  Formerly  Claimed  by  State  Courts  — 
Connecticut.  —  Lanahan  v.  Birge,  30  Conn.  438. 

Iowa. — Ex  p.  Anderson,  16  Iowa  595;  Ex 
p.  Holman,  28  Iowa  88,  4  Am.  Rep.  159. 

Massachusetts.  —  McConologue's  Case,  107 
Mass.  157. 

New  York.  —  People  v.  Gaul,  44  Barb.  (N. 
Y.)  98;  Matter  of  Barrett,  42  Barb.  (N.  Y.)  479; 
Matter  of  Carlton,  7  Cow.  (N.  Y.)  471;  Matter 
of  Dobbs,  (N.  Y.  Super.  Ct.)  21  How.  Pr.  (N. 
Y.)  68. 

Ohio.  —  Matter  of  Disinger,  12  Ohio  St.  256. 
Pennsylvania.  —  Com.    v.    Blake,    8  Phila. 
(Pa.)  523. 

Wisconsin.  —  In  re  Tarble,  25  Wis.  390,  3 
Am.  Rep.  85;  In  re  Higgins,  16  Wis.  351. 

3.  Acts  Done  or  Omitted  Pursuant  to  Federal 
Law,  Etc.  —  Rev.  Stat.  U.  S.,  §  753;  In  re  Fit- 
ton,  45  Fed.  Rep.  471;  Ex  p.  Conway,  48  Fed. 
Rep.  77;  In  r^Huttman,  70  Fed.  Rep.  699;  Ex 
p.  Turner.  3  Woods  (U.  S.)  603;  Ex  p.  Robin- 
son, 1  Bond  (U.  S.)  39;  In  re  Buli,  4  Dill.  (U. 
S.)  323;  Matter  of  Titus,  8  Ben.  (U.  S.)  411; 
Ex  p.  Smith,  3  McLean  (U.  S.)  121 ;  Ex  /•. 
Jenkins.  2  Wall.  Jr.  (C.  C.)  521;  Ex  p.  Sifforcl, 
(U.  S.  Dist.  Ct.  1856)  5  Am.  L.  Reg.  659;  U.  S. 
v.  Jailer,  2  Abb.  (U.  S.)  265;  Electoral  College 
Case,  1  Hughes  (U.  S.)  571;  U.  S.  v.  Morris, 
(U.  S.  Dist.  Ct.  1854)  2  Am.  L.  Reg.  348. 

Force  Bill  of  1833.  —  U.  S.  v.  Jailer,  2  Abb. 
(U.  S.)  277;  Ex  p.  Thompson,  (U.  S.  Dist.  Ct. 
1876)  15  Am.  L.  Reg.  N.  S.  522.  Sec  also  ///  re 
Ncagle,  135  U.  S.  1. 

Commitment  for  Contempt  by  a  State  Court.  — 
Federal  courts  have  jurisdiction  to  grant  a  writ 
of  habeas  corpus  in  case  of  a  commitment  by  a 
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The  Arrest  of  United  States  Marshals  by  State  Authority  for  acts  done  in  the  perform- 
ance of  the  duties  of  their  office,  but  alleged  to  be  in  violation  of  the  laws  of 
the  state,  furnishes  one  of  the  ordinary  instances  of  the  exercise  of  the  federal 
jurisdiction  under  this  head.1 

cc.  Custody  in  Violation  of  Constitution,  Laws,  or  Treaties  of  the  United  States. 
—  The  third  class  of  cases  is  where  the  prisoner  is  in  custody  in  violation  of  the 
Constitution,  or  of  a  law  or  treaty,  of  the  United  States.  This  provision  was 
.  added  by  the  Act  of  Congress  of  February  5,  1867.  It  gives  power  to  inquire 
into  the  validity  of  any  imprisonment,  whether  under  state  or  federal  author- 
ity, and  was  designed  to  protect  the  citizen  in  his  enjoyment  of  the  rights, 
privileges,  and  immunities  given  by  the  Constitution  and  laws  of  the  United 
States,  and  to  secure  the  paramount  authority  of  the  federal  courts  in  all 
matters  where  the  jurisdiction  of  the  United  States  is  exclusive.2    This  class 


state  court  for  contempt,  where  the  acts  con- 
stituting the  alleged  contempt  were  committed 
in  the  performance  of  duties  created  by  the 
laws  of  the  United  States.  Electoral  College 
Case,  1  Hughes  (U.  S.)  571. 

1.  United  States  Marshals  Arrested  by  State 
Authority  for  Official  Acts. —  In  Kelly  z:  Georgia, 
68  Fed.  Rep.  652,  it  was  held  that  where  a 
United  States  marshal  found  it  necessary  to 
kill  a  person  on  whom  he  was  attempting  to 
serve  the  process  of  a  federal  court,  in  conse- 
quence of  which  he  was  arrested  by  state 
authority  on  a  charge  of  murder,  the  federal 
courts  had  jurisdiction  to  grant  a  writ  of 
habeas  corpus  and  summarily  hear  and  dis- 
pose of  the  accusation  against  the  marshal  as 
law  and  justice  might  require.  See  also  Mat- 
ter of  Engle,  1  Hughes  (U.  S.)  592;  Ex  p. 
Jenkins,  2  Wall.  Jr.  (C.  C.)  521;  Exp.  Sifford, 
(U.  S.  Dist.  Ct.  1856)  5  Am.  L.  Reg.  659;  U. 
S.  v.  Jailer,  2  Abb.  (U.  S.)265;  U.  S.  v.  Kirby, 
7  Wall.  (U.  S.)  482;  U.  S.  ex  rel.  of  Weeden,  2 
Flipp.  (U.  S.)  76;  U.  S.  v.  Fullhart,  47  Fed. 
Rep.  802. 

The  Mere  Fact  that  an  Act  Is  Done  by  One  as  a 
United  States  "Marshal  does  not  authorize  the 
federal  courts  to  grant  him  a  writ  of  habeas 
corpus  when  he  is  arrested  by  state  authority 
because  of  such  act,  but  the  act  must  have 
been  done  under  the  authority  of  some  law  of 
the  United  States.  Thus  it  was  held  that 
where  a  marshal,  without  an  order  of  deporta- 
tion, seized  a  Chinaman  and  carried  him  out 
of  the  country,  for  which  act  he  was  arrested 
on  a  charge  of  kidnapping  under  the  laws  of 
the  state,  the  federal  court  would  not  grant  a 
writ  of  habeas  corpus,  because  such  act  was 
not  authorized  by  the  laws  of  the  United 
States.    In  re  Marsh,  51  Fed.  Rep.  277. 

The  Neagle  Case.  —  In  re  Neagle,  39  Fed. 
Rep.  833,  affirmed  135  U.  S.  I,  is  one  of  the 
latest  cases  in  regard  to  the  power  of  the  fed- 
eral courts  to  discharge  from  state  custody 
federal  officers  held  on  criminal  charges  based 
on  official  acts,  as  well  as  one  of  the  most  im- 
portant and  far-reaching  in  its  effect.  In 
this  case,  Neagle  was  a  deputy  United  States 
marshal  specially  commissioned  under  orders 
from  the  department  of  justice  to  protect  Mr. 
Justice  Field  from  any  violence  on  the  part  of 
Judge  Terry,  who  had  threatened  to  take  his 
life.  Neagle  was  instructed  that  he  should 
protect  Justice  Field  at  all  hazards,  and, 
knowing  the  violent  and  desperate  character 
of  Terry,  that  he  should  be  active  and  alert, 
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and  fully  prepared  for  any  emergency,  but  not 
to  be  rash.  While  Neagle  was  accompanying 
Justice  Field  in  this  capacity,  a  meeting  with 
Terry  occurred,  in  which  Terry  made  a  violent 
assault  on  Justice  Field,  striking  two  heavy 
blows  in  quick  succession.  Neagle  called  on 
him  to  desist  and  as  he  was  striking  the  third 
time  shot  and  killed  him.  Neagle  was 
arrested  by  the  state  authoriiies  of  California, 
in  which  state  the  homicide  occurred,  and  ap- 
plied to  the  Circuit  Court  of  the  United  States 
for  a  writ  of  habeas  corpus.  The  writ  was 
granted  and  Neagle  was  discharged  on  the 
ground  that  the  killing  of  Judge  Terry  was  an 
act  which  was  to  be  deemed  a  part  of  the  per- 
formance of  a  duty  devolved  on  him  by  the 
laws  of  the  United  States,  and  therefore  was 
not  an  offense  against  the  state  of  California. 
The  decision  in  the  Neagle  case  has  been 
severely  criticised.  See  Spelling  on  Extra- 
ordinary Relief,  §  1172. 

2.  Custody  in  Violation  of  Constitution,  etc.,  of 
United  States.  —  Rev.  Stat.  U.  S.,  §  753;  In  re 
Frederich,  149  U.  S.  70;  Ex  p.  Terry,  128  U. 
S.  289;  Ex  p.  Royall,  117  U.  S.  241;  Ex  p. 
Fonda,  117  U.  S.  516;  In  re  Loney,  134  U.  S. 
372;  In  re  Wood,  140  U.  S.  278;  Cook  v.  Hart, 
146  U.  S.  183;  New  York  v.  Eno,  155  U.  S.  89; 
Pepke  v.  Cronan,  155  U.  S.  100;  Whitten  v. 
Tomlinson,  160  U.  S.  232;  Griffin's  Case, 
Chase  (U.  S.)  364;  In  re  Devoe,  I  Lowell  (U. 
S.)  251;  Whitehouse,  Petitioner,  1  Lowell  (U. 
S.)  429;  Matter  of  Seymour,  1  Ben.  (U.  S.)  348; 
Exp.  Kenyon,  5  Dill.  (U.  S.)38s;  Exp.  Rey- 
nolds, 3  Hughes  (U.  S.)  559;  In  re  Rosdeitscher, 
33  Fed.  Rep.  657;  Ex  p.  Farley,  40  Fed. 
Rep.  66;  Exp.  Conway,  48  Fed.  Rep.  77;  Exp. 
Hanson,  28  Fed.  Rep.  127;  Ex  p.  Yung  Jon, 
28  Fed.  Rep.  308;  In  7<?  Spickler,  43  Fed.  Rep. 
653;  U.  S.  v.  Chapel,  54  Fed.  Rep.  140;  In  re 
Flinn,  57  Fed.  Rep.  496;  /;/  re  Neagle,  135  U. 
S.  r,  affirming  39  Fed.  Rep.  833. 

State  Custody  in  Violation  of  Treaty.  —  Wilden- 
hus's  Case,  120  U.  S.  I,  affirming  28  Fed.  Rep. 
924;  In  re  Race  Horse,  70  Fed.  Rep.  598;  In 
re  Wong  Yung  Quy,  6  Sawy.  (U.  S.)  237. 

In  Wildenhus's  Case,  120  U.  S.  I,  affirming 
28  Fed.  Rep.  924,  Joseph  Wildenhus  stabbed 
and  killed  one  Fijens  on  board  a  Belgian  ship 
moored  to  her  wharf  in  Jersey  City.  Both 
parties  were  subjects  of  the  kingdom  of  Bel- 
gium and  domiciled  therein.  The  affair  oc- 
curred below  the  deck  of  the  vessel,  and  no 
one  but  members  of  the  crew  was  present. 
Wildenhus  was  arrested  and  committed  to  jail 
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includes  prisoners  in  state  custody  for  violating  state  laws  or  municipal  ordi- 
nances which  conflict  with  the  Constitution  or  any  law  or  treaty  of  the  United 
States,1  persons  who  are  restrained  of  their  liberty  by  a  state  without  due 
process  of  law,2  and  persons  imprisoned  by  state  authority  for  crimes  within 
the  exclusive  jurisdiction  of  the  courts  of  the  United  States.3 


by  the  public  authorities  of  Jersey  Citv,  and 
an  application  was  made  to  the  Circuil  Court 
of  the  United  States  for  a  writ  of  habeas 
corpus  to  procure  his  surrender  to  the  Belgian 
authorities,  but  it  was  held  that  the  homi- 
cide was  an  offense  against  the  laws  of  the 
state  of  New  Jersey,  within  whose  territorial 
limits  it  occurred,  and  that  Wildenhus  was 
not  within  the  provisions  of  the  statute  re- 
cited in  the  texi,  and  also  that  he  was  not  in 
custody  in  violation  of  the  treaty  between  the 
United  States  and  the  king  of  Belgium.  See 
further  the  titles  Consuls,  vol.  7,  p.  19,  note; 
Aliens,  vol.  2,  p.  66,  note. 

Persons  Held  in  Slavery  by  Alaska  Indians  are 
restrained  of  their  liberty  contrary  to  the  Con- 
stitution and  laws  of  the  United  States,  and 
may  be  discharged  by  the  courts  of  the  United 
States  on  habeas  corpus.  In  re  Sah  Quah,  31 
Fed.  Rep.  327.  See  further  the  title  Consti- 
tutional Law,  vol.  6,  p.  964,  note  r. 

1.  Custody  under  State  Statutes  in  Conflict  with 
Federal  Constitution.  —  Minnesota  v.  Barber, 
136  U.  S.  313,  affirming  39  Fed.  Rep.  641; 
Medley,  Petitioner,  134  U.  S.  160;  Savage, 
Petitioner,  134  U.  S.  176;  Exp.  Royall,  117 
U.  S.  241;  In  re  Wong  Yung  Quy,  6  Sawy. 
(U.  S.)  237;  In  re  Brosnahan,  18  Fed.  Rep. 
62;  In  re  Van  Vliet,  43  Fed.  Rep.  764;  Exp. 
lervey,  66  Fed.  Rep.  957;  In  re  Christian,  39 
Fed.  Rep.  636. 

If  a  State  Statute  Is  ex  Post  Facto,  a  person 
•sentenced  under  it  may  obtain  a  writ  of 
habeas  corpus  from  the  federal  court,  because 
in  such  case  his  detention  is  in  violation  of  the 
Constitution  of  the  United  States.  In  re 
Murphy,  87  Fed.  Rep.  549. 

Where  a  Constitutional  Act  Is  Amended  by 
One  That  Is  Unconstitutional,  and  the  amending 
act  does  not  in  terms  repeal  the  original  act,  a 
federal  court  will  not  discharge  a  person  con- 
victed under  the  original  act,  because  it  will 
not  assume  that  the  state  courts  will  hold  the 
amending  act  constitutional.  Exp.  Davis,  21 
Fed.  Rep.  396. 

Custody  by  the  State  Authorities  under  a  Statute 
in  Conflict  with  the  State  Constitution  does  not 
authorize  the  federal  courts  to  grant  a  writ  of 
habeas  corpus,  unless  the  statute  also  conflicts 
with  the  Constitution  of  the  United  States. 
Andrews  v.  Swartz,  156  U.  S.  272;  In  re 
Brosnahan,  18  Fed.  Rep.  62,  4  McCrary  (U. 
S.)  1. 

The  Imprisonment,  by  State  Authority,  of  Pilots 

who  have  a  right,  under  the  laws  of  the  United 
States,  to  pilot  vessels  in  and  out  of  the 
Mississippi  riv^r  to  the  sea  through  South 
Pass,  though  Ihey  are  not  duly  licensed  and 
commissioned  branch  pilots  under  the  laws  of 
Louisiana  is  imprisonment  in  violation  of  the 
laws  of  the  United  States.  U.  S.  ex  rel. 
Spink,  19  Fed.  Rep.  631. 

An  Irreconcilable  Antagonism  Between  the  Fed- 
eral Law  and  the  8tate  Law  11  ruler  which  the  pris- 
oner is  in  custody  must  be  shown  in  order  to 
authorize  the  United  States  court  to  grant  a 


writ  of  habeas  corpus  to  procure  his  discharge 
on  that  ground.    In  re  Hoover,  30  Fed.  Rep.  51. 

Custody  under  Municipal  Ordinances  in  a  Con- 
flict with  Federal  Constitution.  —  Yick  Wo.  v. 
Hopkins,  118  U.  S.  356;  In  r^AhJow,  29  Fed. 
Rep.  181;  Stockton  Laundry  Case,  26  Fed. 
Rep.  611 ;  In  re  Lee  Tong,  9  Sawy.  (U.  S.)  333 ; 
In  re  Parrott,  6  Sawy.  (U.  S.)  349;  Laundry 
Ordinance  Case,  7  Sawy.  (U.  S.)  526;  In  re 
Wan  Yin,  10  Sawy.  (U.  S.)  532. 

2.  Imprisonment  Without  Due  Process  of  Law 
by  state  authority  deprives  the  person  of  his 
liberty  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States, 
which  provides  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due 
process  of  law.  Laundry  License  Case,  22 
Fed.  Rep.  701.  See  also  In  re  Parrott,  6  Sawy. 
(U.  S.)  376,  1  Fed.  Rep.  481;  In  re  Ah  Lee,  6 
Sawy.  (U.  S.)  410,  5  Fed.  Rep.  899;  Laundry 
Ordinance  Case,  7  Sawy.  (U.  S.)  526,  13  Fed. 
Rep.  229;  In  re  Lee  Tong,  18  Fed.  Rep.  255; 
In  re  Monroe,  46  Fed.  Rep.  52. 

But  the  denial  of  due  process  of  law  must 
be  such  that,  by  reason  thereof,  the  sentencing 
court  was  without  jurisdiction  to  pronounce 
the  sentence,  and  not  such  as  to  constitute  a 
mere  error  which  could  be  cured  by  an  appeal 
or  writ  of  error.  In  re  McKnight,  52  Fed. 
Rep.  799.  See  also  In  re  Taylor,  12  Chicago 
Leg.  N.  17,  13  West.  Jur.  505,  23  Fed.  Cas. 
No.  13,774;  In  re  Wood,  140  U.  S.  278;  In  re 
Jugiro,  140  U.  S.  291. 

An  Error  in  Passing  Sentence  in  a  criminal 
case  as  to  the  construction  of  statutes,  etc.,  is 
not  a  denial  of  due  process  of  law  which  can 
be  corrected  by  habeas  corpus  in  a  federal 
court.    In  re  Maldonado,  63  Fed.  Rep.  825. 

A  Denial  of  Due  Process  of  Law  or  a  depriva- 
tion of  any  right,  privilege,  or  immunity 
secured  by  the  Constitution  of  the  United 
States  which  will  authorize  interference  by 
habeas  corpus  from  a  federal  court  does  not 
occur  where  a  reprieve  extending  beyond  the 
time  authorized  by  the  state  constitution  has 
been  granted  to  a  person  under  sentence  of 
death,  and  the  sentence  is  afterwards  ordered 
to  be  carried  out.  Lambert  -■.  Barrett,  157  U. 
S.  697. 

Custody  After  the  Vacation  of  tho  Judgment  of 
the  State  Court  under  which  the  prisoner  was 
held  is  not  in  violation  of  a  law  of  the  United 
States,  whatever  may  have  been  the  ground  of 
the  judgment.    In  re  Shancr,  39  Fed.  Rep.  869. 

Defective  Indictment  in  State  Court.  —  The  in- 
sufficiency of  an  indictment  in  a  state  court  to 
charge  the  crime  of  which  the  defendant  was 
convicted  is  not  a  ground  for  a  federal  court  to 
interfere  by  writ  of  habeas  corpus.  Kohl  v. 
Lchlback,  if o  U.S.  293;  Bcrgemann -■.  Backer, 
157  U.  S.  655. 

3.  Imprisonment  by  State  Authorities  for  Crime 
Committed  in  a  Navy  Yard  over  which  the 
United  States  has  exclusive  jurisdiction  is  a 
detention  in  violation  of  the  laws  of  the  Unile<J 
States,  and  the  prisoner  will  be  released  by  a 
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Custody  Obtained  in  Extradition  Proceedings.  —  Where  a  state  has  obtained  the  Cus- 
tody of  a  prisoner  under  proceedings  of  interstate  extradition,  the  question 
has  frequently  been  raised  whether  the  federal  courts  have  power  to  discharge 
him  by  means  of  a  writ  of  habeas  corpus,  on  the  ground  that  he  is  held  in  vio- 
lation of  the  Constitution  and  laws  of  the  United  States,  in  case  the  extradi- 
tion proceedings  were  illegal,  or  in  case  the  state  assumes  to  try  the  prisoner 
on  a  charge  other  than  that  specified  in  the  requisition.  There  has  been  some 
conflict  of  opinion  in  regard  to  this  question,  but  it  now  seems  to  be  the  well- 
settled  rule  that  in  such  case  the  federal  courts  have  no  jurisdiction,  but  that 
the  remedy  of  the  prisoner,  if  any,  is  by  appeal  or  writ  of  error.1 

In  a  Case  of  International  Extradition  the  matter  is  usually  regulated  by  the 
extradition  treaty.* 

</</.  Custody  of  Foreigners  Where  Law  of  Nations  Is  Involved.  —  The  fourth  class, 
created  by  the  Act  of  Congress  of  August  29,  1842,  is  where  a  person  who  is 
a  subject  or  citizen  of  a  foreign  state,  and  domiciled  therein,  is  in  custody  for 
any  act  done  or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption  claimed  under  the  commission,  order,  or  sanction  of 
any  foreign  state,  or  under  color  thereof,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations.3 


federal  court  on  habeas  corpus.  Ex  p.  Tatem, 
1  Hughes  (U.  S.)  588. 

Counterfeiting  United  States  Money  is  a  ciime 
of  which  the  federal  courts  have  exclusive 
jurisdiction,  and  a  person  imprisoned  under 
a  conviction  of  this  crime  by  a  state  court 
will  be  discharged  on  habeas  corpus.  Ex  p. 
Houghton,  7  Fed.  Rep.  657. 

Perjury  Committed  in  a  Judicial  Proceeding  un- 
der Federal  Authority  is  within  the  same 
principle.  Ex  p.  Dock  Bridges,  2  Woods  (U. 
S.)  428,  4  Fed.  Cas.  No.  1,862.  See  also  In  re 
Loney,  134  U.  S.  372. 

1.  Custody  Obtained  in  Extradition  Proceedings. 
—  The  case  of  Lascelles  v.  Georgia,  148  U.  S. 
537.  affirming  go  Ga.  347,  seems  to  settle 
authoritatively  the  proposition  that  where  a 
person  has  been  extradited  from  one  state  to 
another  and  put  on  trial  in  the  demanding 
state  on  a  charge  other  than  that  specified  in 
the  requisition  he  is  not  held  in  custody  by 
the  state  in  violation  of  the  Constitution  and 
laws  of  the  United  States.  See  also  the  title 
Extradition,  vol.  12,  p.  606. 

In  In  re  Moore,  75  Fed.  Rep.  821,  a  District 
Court  of  the  United  States  refused  to  grant 
a  writ  of  habeas  corpus  to  discharge  the 
petitioner  from  custody  on  the  ground  that 
his  extradition  had  been  obtained  by  means  of 
false  affidavits  showing  that  he  was  a  fugitive 
from  justice,  because,  said  the  court,  "  the 
executive  warrant  has  performed  its  office. 
The  petitioner  is  not  held  in  virtue  of  it.  His 
imprisonment  is  not  illegal  unless  his  extra- 
dition makes  it  so,  and  an  illegal  extradition 
is  no  greater  violation  of  his  rights  of  person 
than  his  forcible  abduction.  If  a  forcible 
abduction  from  another  state,  and  conveyance 
within  the  jurisdiction  of  the  court  holding 
him,  is  no  objection  to  his  detention  and  trial 
for  the  offense  charged,  as  held  in  Mahon  v. 
Justice,  127  U.  S.  712,  and  in  Ker  v.  Illinois, 
119  U.  S.  437,  no  more  is  the  objection  allowed 
if  the  abduction  has  been  accomplished  under 
the  forms  of  law."  See  also  U.  S.  v.  Johnson, 
1  N.  J.  L.  J.  162,  26  Fed.  Cas.  No.  15,487; 
Eaton  v.  West  Virginia,  91  Fed.  Rep.  760;  Ex 


p.  Skiles,  50  Fed.  Rep.  524.  In  the  case  last 
cited  it  was  held  that  where  the  prisoner  has 
been  convicted  in  the  state  court  on  a  charge 
other  than  that  specified  in  the  requisition, 
his  remedv  is  by  appeal  or  writ  of  error  and 
not  by  a  writ  of  habeas  corpus  to  a  federal 
court. 

As  to  the  opposite  view,  see  In  re  Fitton,  45 
Fed.  Rep.  471 ;  In  re  Baruch,  41  Fed.  Rep.  472; 
U.  S.  v.  Lawrence,  13  Blatchf.  (U.  S.)  295. 

For  a  Full  Discussion  of  the  question  as  to 
whether  a  person  who  has  been  extradited  from 
one  state  to  another  can  be  tried  for  an  offense 
other  than  that  for  which  he  was  extradited, 
see  the  title  Extradition,  vol.  12,  p.  606. 

2.  International  Extradition.  —  Cosgrove  v. 
Winney,  174  U.  S.  64.  See  also  U.  S.  v. 
Rauscher,  119  U.  S.  407. 

3.  Custody  of  Foreigners  Where  law  of  Nations 
Is  Involved.  —  Rev.  Stat.  U.  S.,  §  753. 

This  provision  arose  out  of  the  celebrated 
case  of  People  v.  McLeod,  1  Hill  (N.  Y.)  377, 
37  Am.  Dec.  328,  25  Wend.  (N.  Y.).  483,  in 
which  Alexander  McLeod,  charged  in  a  state 
court  of  New  York  with  murder,  had  pleaded 
that  he  was  a  British  subject;  that  what  he 
had  done  was  under  the  authority  of  his 
government,  and  should  be  a  matter  of  inter- 
national adjustment:  and  that  he  was  not  sub- 
ject to  be  tried  by  a  court  of  New  York.  The 
federal  government  acknowledged  the  force  of 
this  reasoning,  and  undertook  to  obtain  from 
the  government  of  the  state  of  New  York  the 
release  of  the  prisoner,  but  failed.  He  was 
afterwards  tried  and  acquitted.  Congress 
than  passed  the  act  conferring  on  the  federal 
courts  power  to  issue  a  writ  of  habeas  corpus 
in  all  cases  where  the  prisoner  claimed  that 
the  act  for  which  he  was  held  in  custody  was 
done  under  the  sanction  of  any  foreign  power, 
and  where  the  validity  and  effect  of  this  plea 
depended  on  the  law  of  nations.  In  re  Neagle, 
135  U.  S.  1. 

Acts  Done  under  Extradition  Warrant.  —  In  In 
re  Bull,  4  Dill.  (U.  S.)  323,  it  was  held  that 
carrying  a  person  out  of  a  state  under  a  war- 
rant of  interstate  extradition  was  an  act  done 
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ee.  Habeas  Corpus  ad  Testificandum.  —  The  fifth  and  last  class,  which,  like  the 
first,  was  one  of  those  specified  in  the  original  Judiciary  Act,  is  where  it  is 
necessary  to  bring  the  prisoner  into  court  to  testify.1 

ff.  State  Custody'  in  Other  Cases  Involving  Rights  under  United  States  Constitu- 
tion, etc.  —  The  power  of  the  United  States  courts,  by  means  of  a  writ  of 
habeas  corpus,  to  discharge  a  person  imprisoned  under  the  process  of  a  state 
court,  rests  solely  on  the  special  grounds  enumerated  above;8  and  those 
special  grounds  do  not  exist  merely  because  the  case  involves  questions 
arising  under  the  Constitution  and  laws  of  the  United  States,  if  the  state 
court  has  jurisdiction  of  the  person  of  the  prisoner  and  of  the  offense  with 
which  he  is  charged,  because  the  state  courts  are  under  the  same  high  obliga- 
tion to  support,  construe,  and  give  effect  to  the  Constitution  of  the  United 
States  that  the  federal  courts  are,  and  an  erroneous  decision  of  such  questions 
no  more  affects  the  jurisdiction  of  the  court  than  would  an  erroneous  ruling 
on  any  other  question  of  law  arising  in  the  case.3  The  difference  between 
cases  falling  within  this  rule,  and  cases  where  the  prisoner  is  held  for  trial  in  a 
state  court  under  a  state  statute  which  conflicts  with  the  Constitution  of  the 
United  States,  is  that  in  the  one  case  the  denial  by  the  state  court  of  any  right 
which  the  prisoner  may  have  under  the  Constitution  or  laws  of  the  United 
States  involves  only  an  error  of  law  which  he  may  have  corrected  by  an  appeal 
or  writ  of  error  in  the  highest  court  of  the  state,,  and  finally  in  the  Supreme 
Court  of  the  United  States;  while  in  the  other  the  state  court  is  entirely 
without  jurisdiction  to  detain  him,  because  an  unconstitutional  law  is  abso- 
lutely void,  and  a  conviction  under  it  is  not  merely  erroneous,  but  is  illegal 
and  void.4 


in  pursuance  of  a  law  of  the  United  States 
within  the  meaning  of  the  laws  relating  to  the 
writ  of  habeas  corpus.  In  this  case  the  re- 
lator was  the  messenger  appointed  to  receive 
one  Blair,  under  a  requisition  made  by  the 
governor  of  Illinois  on  the  governor  of  Ne- 
braska. Instead  of  taking  Blair  directly  to 
Illinois,  the  relator  carried  him  to  the  city  of 
St.  Louis,  Mo.,  thence  to  New  York,  and 
thence  to  England,  where  he  was  arrested. 
On  his  discharge  by  the  English  authorities, 
Blair  returned  to. Nebraska  and  procured  an 
indictment  against  the  relator  on  a  charge  of 
kidnapping.  The  relator  thereupon  obtained 
a  writ  of  habeas  corpus  from  a  judge  of  the 
District  Court  of  the  United  States,  and  he  was 
discharged  from  the  custody  of  the  state 
authorities  on  the  ground  that  what  he  did  in 
the  slate  of  Nebraska  was  done  under  the 
authority  of  the  extradition  proceedings,  the 
evidence  showing,  in  the  opinion  of  the  dis- 
trict judge,  that  the  relator's  subsequent  act 
in  carrying  Blair  to  England  was  pursuant  to 
a  plan  conceived  after  he  had  taken  Blair  out 
of  Nebraska. 

Acts  Done  by  Military  Officer  of  Confederate 
States.  —  In  Ex  p.  McCann,  5  Am.  L.  Keg.  N. 
S.  158,  note,  15  Fed.  Cas.  No.  8,679,  the 
petitioner,  McCann,  was  a  major  in  the  Con- 
federate army,  and  after  the  war  took  the  oath 
prescribed  in  the  amnesty  proclamation  of  the 
President,  of  Mav  29,  1865.  Subsequently  he 
was  arrested  and  committed  to  jail  by  the 
state  authorities  of  Tennessee  to  answer  an 
Indictment  for  the  murder  of  one  Haun,  who 
during  the  war  was  tried  by  a  court  martial 
of  which  the  petitioner  was  a  member,  and 
was  executed  for  being  a  secret  active  enemy 
of  the  Confederate  slates,  and  as  such  having 
engaged  in  acts  not  of  regular  warfare.  Mc- 


Cann thereupon  applied  to  the  District  Court 
of  the  United  States  for  a  writ  of  habeas  cor- 
pus, but  the  application  was  denied  on  the 
ground  that  none  of  the  circumstances  existed 
which  would  give  jurisdiction  to  a  federal 
court  where  the  custody  was  under  the  process 
of  a  state  court. 

1.  Bringing  Prisoner  into  Court  to  Testify. — 
Rev.  Slat.  U.  S.,  §  753;  Exp.  Dorr,  3  How. 
(U.  S.)  103. 

United  States  commissioners,  under  the  Act 
of  1812,  c.  25,  §  1,  and  the  Act  of  1817,  c.  203, 
have  no  power  to  issue  a  writ  of  habeas  cor- 
pus ad  testificandum .  Ex  p.  Barnes,  1  Sprague 
(U.  S.)  133. 

2.  Federal  Courts  May  Issue  Writ  Only  in  Cases 
Specified  by  Statute. —  In  re  Humason,  46  Fed. 
Rep.  388. 

3.  Federal  Question  Alone  Does  Not  Give  Juris- 
diction to  Discharge  Prisoner  Held  by  State 
Authority.  —  Robb  v.  Connolly,  m  U.  S.  624; 
Exp.  Bigelow,  113  U.  S.  328;  Ex  p.  Harding, 
120  U.  S.  782;  Exp.  Ulrich,  43  Fed.  Rep.  661. 
See  also  Ex  p.  Watkins,  3  Pet.  (U.  S.)  193;  Ex 
p.  Parks,  93  U.  S.  18;  Ex  p.  S'arbrough,  110 
U.  S.  651;  Exp.  Crouch,  112  U.  S.  178;  In  re 
Enslow,  45  Fed.  Rep.  351. 

For  a  further  discussion  of  the  proposition 
that  the  writ  of  habeas  corpus  will  not  lie  to 
correct  mere  errors  in  a  judgment  or  proceed- 
ing, where  the  court  had  jurisdiction,  sec  in- 
fra, this  title,  Grounds  oj  Remedy —  Custody 
Utlder  Judgments  or  Orders  oj  Court — Errors 
and  Irregularities. 

4.  Distinction  Between  Cases  Involving  Federal 
Question  and  Cases  under  Unconstitutional  State 
Statutes.  —  Ex  />.  Royall,  117  U.  S.  241;  E*  p. 
Bigelow,  113  U.  S.  328;  Ex  p.  Yarbrough,  110 
U.  S.  651:  Ex  p.  Siebold,  100  U.  S.  371;  Exp. 
Ulrich,  43  Fed.  Rep.  661. 
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(4)  Discretionary  Poiver  to  Refuse  Writ.  —  While  the  courts  of  the  United 
States  have  power  on  habeas  corpus  to  inquire  into  the  cause  of  the  detention 
of  any  one  claiming  to  be  restrained  of  his  liberty  in  violation  of  the  Consti- 
tution, laws,  or  treaties  of  the  United  States,  it  was  not  intended  by  Congress 
that  they  should  thereby  obstruct  the  ordinary  administration  of  the  criminal 
laws  of  the  states  through  their  own  tribunals;  and  therefore,  where  a  person 
is  in  custody  under  process  from  a  state  court  of  original  jurisdiction,  for  an 
alleged  offense  against  a  statute  of  such  state,  and  it  is  claimed  that  he  is 
restrained  of  his  liberty  in  violation  of  the  Constitution  of  the  United  States, 
because  such  state  statute  is  unconstitutional,  the  federal  court  has  a  discre-  * 
tion,  subordinate  to  any  special  circumstances  requiring  immediate  action, 
whether  it  will  discharge  him  on  habeas  corpus  in  advance  of  his  trial  in 
the  state  court.  When  the  state  court  shall  have  finally  acted  on  the  case,  the 
federal  court  still  has  a  discretion  whether,  under  all  the  circumstances,  the 
accused,  if  convicted,  shall  be  put  to  his  writ  of  error  from  the  highest  court 
of  the  state,  or  whether  it  will  proceed  by  writ  of  habeas  corpus  summarily  to 
determine  whether  he  is  restrained  of  his  liberty  in  violation  of  the  Constitu- 
tion of  the  United  States.  And  so,  too,  after  the  final  disposition  of  the  case 
by  the  highest  court  of  the  state,  the  federal  court  may  in  its  discretion  put 
the  party  to  whom  has  been  denied  a  right,  privilege,  or  immunity  claimed 
under  the  Constitution  or  laws  of  the  United  States,  to  his  writ  of  error  from 
the  Supreme  Court  of  the  United  States,  rather  than  interfere  by  writ  of 
habeas  corpus.1  Especially  is  this  true  where  the  federal  court  to  which  the 
application  for  the  writ  is  made  is  in  doubt  as  to  whether  the  petitioner  has 
been  deprived  of  his  liberty  in  violation  of  the  Constitution  of  the  United 
States.2  And  where  the  petitioner  is  in  custody  under  a  state  statute  which 
has  never  been  declared  constitutional  by  the  state  courts,  the  federal  court 
may  in  its  discretion  refuse  to  grant  a  writ  of  habeas  corpus  until  relief  has 
been  denied  in  the  state  courts;3  but  if  the  state  courts  have  already  held 
that  the  statute  is  constitutional,  a  person  imprisoned  under  it  is  entitled  to 
his  remedy  by  habeas  corpus  from  a  federal  court  without  resorting  to  an 
appeal  to  or  writ  of  error  from  the  court  of  last  resort  of  the  state.4  In  other 
cases,  where  the  federal  courts  have  jurisdiction,  and  it  is  shown  that  the 
petitioner  is  illegally  restrained  of  his  liberty,  it  seems  that  no  discretion  can 

1.  Discretionary  Power  of  Federal  Courts  to  writ  of  error  from  the  Supreme  Court  of  the 

Refuse  Writs  of  Habeas  Corpus.  —  In  re  Wood,  United  States,  under  Rev.  Stat.  U.  S.,  §  709, 

140  U.  S.  278;  Whitten  v.  Tomlinson,  160  U.  than  to  award  him  a  writ  of  habeas  corpus. 

S.  231;   Ex  p.  Royall,   117  U.  S.  241;  Mc-  In  re  Frederich,  149  U.  S.  70.    See  also  Baker 

Elvaine  v.  Brush,  142  U.  S.  155;  In  re  Fried-  v.  Grice,  169  U.  S.  284,  and  the  remarks  of 

rich,  51  Fed.  Rep.  747,  149  U.  S.  70;  New  York  Mr.  Chief  Justice  Waite  in  Exp.  Crouch,  112  U. 

v.  Eno,  155  U.  S.  89;  Bergemann  v.  Backer,  S.  178.    Compare  Medley,  Petitioner,  134  U.  S. 

157  U.  S.  655;  Pepke  v.  Cronan,  155  U.  S.  too;  160,  in  which  a  proceeding  by  habeas  corpus 

In  re  Duncan,  139  U.  S.  449:  Ex  p.  Hanson,  was  entertained,  though  a  writ  of  error  could 

28  Fed.  Rep.  127;  Ex  p.  Yung  Jon,  28  Fed.  have  been  prosecuted. 

Rep.  308;  In  re  Ah  Jow,  29  Fed.  Rep.  181 ;  U.         As  to  What  Constitute  Special  Circumstances  1 

S.  v.  Fiscus,  42  Fed.  Rep.  395;  In  re  King,  51  within  the  rule  stated  in  the  text,  so  as  to 

Fed.  Rep.  434;  U.  S.  !•.  Chapel,  54  Fed.  Rep.  justify  a  federal  court  in  granting  a  writ  of 

140;  In  re  Flinn,  57  Fed.  Rep.  496;  Nesbit  v.  habeas  corpus  to  a  person  who  is  in  custody 

Hert,  91  Fed.  Rep.  123,  Eaton  v.  West  Vir-  under  a  process  of  a  state  court,  on  a  charge 

ginia,  gi  Fed.  Rep.  760;  U.  S.  v.  McAleese,  93  of  violating  the  state  laws,  see  In  re  Loney, 

Fed.  Rep.  656.  134  U.  S.  372;  Exp.  Kieffer,  40  Fed.  Rep.  399; 

When  no  reason  is  shown  why  the  prisoner  Ex  p.  Jervey,  66  Fed.  Rep.  957. 
may  not  fully  and  fairly  present  the  question         2.  Doubt  as  to  Whether  State  Custody  Is  in 

by  appeal  or  otherwise  to  the  state  courts,  and  Violation  of  United  States  Constitution.  —  In  re 

carry  it  thence,  should  the  decision  be  adverse,  Spickler,  43  Fed.  Rep.  653. 
to  the  United  States  Supreme  Court  by  writ  of        3.  Exhausting  Remedy  in  State  Courts  When 

error,  the  writ  of  habeas  corpus  will  be  denied.  Statute  Has  Not  Been  Held  Constitutional.  —  U. 

Ex  p.  Fonda,  117  U.  S.  516;  In  re  Wood,  140  S.  v.  Ronan,  33  Fed.  Rep.  117.    See  also  Baker 

U.  S.  286;  Cook  v.  Hart,  146  U.  S.  183    In  re  v.  Grice,  169  U.  S.  285. 

Welch,  57  Fed.  Rep.  576.  4.  Rule  when  Statute  Has  Been  Upheld  by  State 

It  Is  Certainly  the  Better  Practice  in  cases  of  Courts. —  Dreyer  v.  Pease,  88  Fed.  Rep.  978. 

this  kind  to  put  the  prisoner  to  his  remedy  by  See  also  Crowley  v,  Chrisiensen,  137  U.  S.  86. 
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be  exercised  against  granting  the  writ ; 1  but  the  rule  is  laid  down  by  the 
federal  courts  that  it  is  with  hesitation  that  they  will  interfere  at  any  time 
with  convictions  which  have  been  had  before  state  courts  of  general  juris- 
diction.2 

(5)  What  Federal  Courts  May  Issue  Writ  —  (a)  Circuit,  District,  and  Territorial 
Courts.  —  The  Circuit  and  District  Courts  of  the  United  States  are  expressly 
authorized  by  statute  to  issue  writs  of  habeas  corpus.3 

Most,  if  Not  All,  of  the  Territories  have  enacted  statutes  conferring  such  author- 
ity on  their  courts,4  and  the  existence  of  this  jurisdiction  is  recognized  by  a 
provision  of  the  Revised  Statutes  of  the  United  States  for  the  review  by  the 
Supreme  Court  of  the  decisions  of  the  territorial  court  or  judges  in  habeas 
corpus  cases.5 

(b)  Circuit  Court  of  Appeals.  —  The  statute  creating  the  Circuit  Court  of 
Appeals  does  not  mention  the  writ  of  habeas  corpus,6  but  the  court  has 
declared  that  it  has  jurisdiction  to  issue  the  writ.7 

(c)  Supreme  Court.  —  In  order  to  determine  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  issue  writs  of  habeas  corpus,  the  acts  of  Con- 
gress relating  to  the  subject  must  be  considered  in  connection  with  the  provi- 
sion of  the  constitution  defining  the  jurisdiction  of  that  court.  The  statutes 
provide  merely  that  the  Supreme  Court  and  the  Circuit  and  District  Courts 
and  the  several  justices  and  judges  of  said  courts  shall  have  power  to  issue 
writs  of  habeas  corpus.**  The  constitution,  in  declaring  the  judicial  power  of 
the  United  States,  and  the  original  and  appellate  jurisdiction  of  the  Supreme 
Court,9  makes  no  mention  of  the  writ  of  habeas  corpus,  but  its  existence  as  a 
remedy  in  a  proper  case  is  recognized  by  the  provision  in  regard  to  its  sus- 
pension.10 It  is  accordingly  held  that  the  jurisdiction  of  the  Supreme  Court 
to  issue  writs  of  habeas  corpus,  except  in  "  cases  affecting  ambassadors  or 
other  public  ministers  and  consuls,"  etc.,  is  appellate  in  its  nature;  that  is, 
its  jurisdiction  exists  only  where  the  detention  of  the  party  is  under  the 
authority  of  a  tribunal  whose  proceedings  are  subject  to  review  by  the 

1.  When  Court  Has  No  Discretion  to  Refuse  preme  Court  of  the  District  of  Columbia  may 
Writ.  —  In  Ex  p.  Farley,  40  Fed.  Rep.  66,  the  issue  a  wilt  of  habeas  corpus  at  chambers  and 
petitioner  was  indicted  by  a  grand  jury  im-  in  vacation.  In  re  Poole,  2  MacArthur  (D.  C.) 
paneled  by  the  federal  court,  without  authority  583,  29  Am.  Rep.  628. 

of  law.    It  was  held  that  a  conviction  under  5.  Jurisdiction  of  Territorial  Courts  Recognized 

such  indictment  and  a  sentence  of  imprison-  by  Federal  Statutes. —  Rev.  Stat.  U.  S.,  §  1909; 

ment  constituted  a  restraint  of  liberty  without  U.  S.  v.  Union  Pac.  R.  Co.,  105  U.  S.  263; 

due  process  of  law  and  contrary  to  the  Con-  Ex  p.  Kenyon,  5  Dill.  (U.  S.)  385. 

stitution  and  laws  of  the  United  States;  that  6.  Circuit  Court  of  Appeals — Not  Expressly 

the  writ  of  habeas  corpus  in  such  case  became  Authorized  by  Statute  to  Issue  Writ  of  Habeas 

a  writ  of  right,  and  that  the  court  having  the  Corpus.  —  26  U.  S.  Stat,  at  L.  826,  c.  517. 

power  to  issue  it  could  exercise  no  discretion  7.  Jurisdiction  of  Circuit  Court  of  Appeals  to 

in  regard  thereto.  Issue  Writ  Asserted.  —  In  re  Buskirk,  25  U.  S. 

2.  //;  re  Jordan,  49  Fed.  Rep.  238.  App.  613.    See  the  earlier  case  of  In  re  Boles, 

3.  Jurisdiction  of  Circuit  and  District  Courts.  —  48  Fed.  Rep.  75,  where  the  question  was  raised 
Baker  v.  Grice,  169  U.  S.  284;  Ex  p.  Milligan,  but  not  determined. 

4  Wall.  (U.  S.)  2;  In  re  Bryant,  Deady  (U.  S.)  8.  Supreme  Court  Authorized  by  Statute  to  Issue 
118;  Matter  of  McDonald,  q  Am.  L.  Reg.  66i;  Writs  of  Habeas  Corpus. —  Rev.  Stat.  U.  S., 
Ex  p.  Kenyon,  5  Dill.  (U.  S.)  385,  14  Fed.  Cas.  §§  751,  752;  Ex  p.  Bollman,  4  Cranch  (U.  S.) 
No.  7,720;  Laundry  License  Case,  22  Fed.  75;  Ex  p.  Walkins,  3  Pet.  (U.  S.)  193.  See 
Rep.  701;  Ex  p.  Reardon,  2  Cranch  (C.  C.)  also  U.  S.  v.  Hamilton,  3  Dall.  (U.  S.)  17;  Ex 
639;  Matter  of  Allen,  13  Blatchf.  (U.  S.)  271;  /.  Kearney,  7  Wheat.  (U.  S.)  38;  Ex  p.  Mil- 
Bennett  v.  Bennett,  Deady  (U.  S.)  299;  U.  S.  v.  burn,  9  Pel.  (U.  S.)  704;  Exp.  Walkins,  3  Pet. 
Crook,  5  Dill.  (U.  S.)  453;  Matter  of  Quong  (U.  S.)  193. 

Woo,  9  Pac.  Coast  L.  J.  815;  In  re  Bucll,  3  9.  Const.  U.  S.,  art.  3,  §  2,  paragraphs  1  and 

Dill.  (U.  S.)  116;  Matter  of  Winder,  2  Cliff  (U.  2.    See  the  title  UNITED  STATES  COURTS. 

S.)  89;  Nelson  7/.  Cutter,  3  McLean  (U.  S.)  326;  10.  The  Only  Mention  of  tho  Writ  in  the  Consti- 

Ex  p.  Des  Rochcrs,  1  McAll.  (U.  S.)  68.  tution  is  contained  in  the  clause  which  pro- 

4.  Jurisdiction  of  Territorial  Courts.  —  See  the  vides  that  "  the  privilege  of  the  writ  cf  habeas 
various  territorial  codes  and  statutes.  See  corpus  shall  not  be  suspended,  unless  when, 
also  U.  S.  v.  Burdick,  1  Dak.  142;  U.  S.  v.  in  cases  of  rebellion  or  invasion,  the  public 
Imorla,  4  Mont.  38.  safety  may  require  it."    Const.  U.  S.,  art.  1, 

District  of  Columbia.  —  Any  justice  of  the  Su-  S  9,  par.  2. 
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Supreme  C  ourt,'  and  not  where  the  detention  is  by  a  private  person  in  his  or 
her  individual  capacity.8  It  is  not  necessary,  however,  that  the  commitment 
should  have  been  made  by  a  tribunal  whose  decisions  are  subject  to  review  by 
the  Supreme  Court,  but  it  is  sufficient  if  such  inferior  tribunal  has  examined 
into  the  cause  of  detention  and  remanded  the  prisoner  in  custody,  though 
the  original  detention  was  not  by  the  authority  of  any  tribunal  over  which  the 
Supreme  Court  exercised  revisory  powers.3  Neither  is  it  necessary  that  the 
proceeding  against  the  prisoner  in  the  inferior  court  should  be  one  which  may 
be  reviewed  on  an  appeal  or  writ  of  error.  It  is  the  general  revisory  power  of 
the  Supreme  Court  which  gives  jurisdiction  to  it  to  review  the  acts  of  inferior 
courts  in  depriving  persons  of  their  liberty,  in  order  to  see  that  none  may  be 
unlawfully  detained.'* 

But  the  Writ  Cannot  Be  Used  as  a  Mere  Writ  of  Error  for  the  correction  of  errors  in 
the  judgment  or  proceedings  under  and  by  virtue  of  which  a  party  has  been 
imprisoned.* 

1.  Supreme  Court  Issues  Writs  of  Habeas  Corpus 
Only  in  Exercise   of  Appellate  Jurisdiction.  — 

Ex  p.  Kearney,  7  Wheat.  (U.  S)  38;  Ex  p. 
Milburn,  9  Pet.  (U.  S.)  704;  Ex  p.  Hung 
Hang,  108  U.  S.  552;  Exp.  Siebold,  100  U.  S. 
371;  Ex  p.  Virginia,  100  U.  S.  339;  Ex  p. 
Parks,  93  U.  S.  18;  Exp.  Lange,  18  Wall.  (U. 
S.)  163;  Ex  p.  Yerger,  8  Wall.  (U.  S.)  85; 
Exp.  Watkins,  3  Pet.  (U.S.)  193,  7  Pet.  (U.  S.) 
568;  Marbury  v.  Madison,  1  Cranch  (U.  S.) 
175;  Ex  p.  Burford,  3  Cranch  (U.  S.)  448; 
Ex  p.  Bollman,  4  Cranch  (U.  S.)  75;  Ex  p. 
Barry,  2  How.  (U.  S.)  65 ;  Matter  of  Metzger, 
5  How.  (U.  S.)  189;  Ex  p.  Wilson,  114  U.  S. 
4T7,  4  Am.  Crim.  Rep.  283;  Osborn  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738;  Ex  p.  Madrazzo,  7 
Pet.  (U.  S.)  627;  U.  S.  v.  Hamilton,  3  Dall.  (U. 
S.)  17;  In  re  Kaine,  14  How.  (U.  S.)  103. 

The  doctrine  of  the  constitution  and  of  the 
decisions  under  it  as  to  the  exercise  of  appel- 
late jurisdiction  by  means  of  the  writ  of 
habeas  corpus  may  be  summed  up  in  these 
prepositions:  (1)  The  original  jurisdiclion  of 
the  court  cannot  be  extended  by  Congress  to 
any  other  cases  than  those  expressly  denned 
by  the  constitution.  (2)  The  appellate  juris- 
diction conferred  by  the  constitution  extends 
to  all  other  cases  within  the  judicial  power  of 
the  United  States.  (3)  This  appellate  juris- 
diction is  subject  to  such  exceptions,  and  must 
be  exercised  under  such  regulations,  as  Con- 
gress, in  the  exercise  of  its  discretion,  has 
made  or  may  see  fit  to  make.  (4)  Congress 
not  only  has  not  excepted  writs  of  habeas  cor- 
pus and  mandamus  from  this  appellate  juris- 
diclion, but  has  expressly  provided  for  the 
exercise  of  this  jurisdiction  by  means  of  these 
writs.    Ex  p.  Yerger,  8  Wall.  (U.  S.)  85. 

Commitment  by  United  States  Commissioner.  — 
In  In  re  Kaine,  14  How.  (U.  S.)  103,  it  was  said 
that  since  the  Supreme  Court  of  the  United 
States  has  no  appellate  jurisdiction  by  means 
of  an  appeal,  writ  of  error,  or  other  proceeding 
over  a  United  States  commissioner,  acting 
under  the  authority  of  an  Act  of  Congress,  or 
under  color  of  such  authority,  it  has  no  power 
to  issue  a  writ  of  habeas  corpus  on  the  appli- 
cation of  a  person  committed  by  such  commis- 
sioner. But  see  Ex  p.  Yerger,  8  Wall.  (U.  S.) 
85,  in  which  case  it  was  said  that  in  Kaine's 
case  all  the  judges  except  one  asserted  directly 
or  indirectly  the  jurisdiction  of  the  Supreme 
Court  to  give  relief  in  a  case  where  the  deten- 
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tion  was  by  order  of  a  United  States  commis- 
sioner. 

Commitment  by  District  Judge  Exercising  Spe- 
cial Powers.  —  In  Matter  of  Metzger,  5  How. 
(U.  S.)  176,  it  was  held  that  a  writ  of  habeas 
corpus  could  not  be  allowed  by  the  Supreme 
Court  to  examine  a  commitment  by  a  district 
judge  at  chambers  under  the  extradition 
treaty  between  the  United  States  and  France, 
because  such  judge,  in  ordering  the  commit- 
ment, exercised  a  special  authority  and  the  law 
had  made  no  provision  for  a  revision  of  his 
judgment. 

2.  Detention  by  Private  Persons.  —  In  Ex  p. 

Barry,  2  How.  (U.  S.)  65,  the  petitioner,  a 
British  subject,  applied  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  habeas  corpus 
to  bring  up  the  body  of  his  infant  daughter 
alleged  to  be  unlawfully  detained  from  him 
by  Mrs.  Mary  Mercein,  a  grandmother  of  the 
child,  in  New  York.  It  was  held  that  inas- 
much as  the  case  was  one  of  a  private  individ- 
ual who  was  an  alien  seeking  redress  for  the 
supposed  wrong  done  to  him  by  another  pri- 
vate individual  who  was  a  citizen  of  New 
York,  ii  was  plain  that  the  Supreme  Court  had 
no  jurisdiction,  because  the  case  did  not  come 
within  either  of  the  classes  of  cases  in  which 
the  constitution  gives  original  jurisdiction  to 
the  Supreme  Court. 

3.  Detention  by  Tribunal  Not  Reviewable  by 
Supreme  Court  —  Court  Martial.  —  Ex  p.  Yerger, 
8  Wall.  (U.  S.)  85. 

4.  Judgment  Not  Reviewable  on  Appeal  or 
Error.  —  Ex  p.  Siebold,  100  U.  S.  371.  See 
also  Ex  p.  Reed,  100  U.  S.  13. 

In  Criminal  Cases  the  Supreme  Court  of  the 
United  States  has  no  jurisdiction  to  review,  on 
appeal  or  writ  of  error,  judgments  of  the  Cir- 
cuit or  District  Courts  of  the  United  States. 
Such  judgments  may  be  reviewed  by  writs  of 
habeas  corpus,  but  the  jurisdiction  of  the  Su- 
preme Court  is  limited  to  the  question  of  the 
power  of  the  court  below  to  try  or  commit  the 
prisoner  for  the  act  of  which  he  has  been  con- 
victed, and  mere  errors  or  irregularities  in  the 
proceeding  or  the  judgment  cannot  be  consid- 
ered. Ex  p.  Curtis,  106  U.  S.  371;  Ex  p. 
Carll,  106  U.  S.  521;  Ex  p.  Reed,  100  U.  S.  13; 
Ex  p.  Virginia,  100  U.  S.  339;  Ex  p.  Harding, 
120  U.  S.  782;  Ex  p.  Rowland,  IC4  U.  S.  604; 
Exp.  Lange,  18  Wall.  (U.  S.)  163. 

5.  Habeas  Corpus  Cannot  Be  Used  for  Purposes 
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If  a  Justice  of  the  Supreme  Court  Grants  the  Writ  in  a  case  involving  the  exercise  of 
appellate  power,  and  he  finds  the  questions  involved  to  be  of  great  moment 
and  difficulty,  he  may  postpone  the  case  for  the  consideration  of  the  whole 
court,  instead  of  hearing  and  disposing  of  it  himself.1 

Discretionary  Power  to  Refuse  Writ.  —  Since  the  enactment  of  the  statute  author- 
izing appeals  to  the  Supreme  Court  from  the  judgments  of  the  Circuit  Courts 
in  habeas  corpus  cases,  the  Supreme  Court  will  not  issue  such  a  writ,  even  if 
it  has  power,  in  cases  where  it  may  as  well  be  done  in  the  proper  Circuit 
Court,  if  there  are  no  special  circumstances  in  the  case  making  direct  action 
or  intervention  by  the  Supreme  Court  necessary  or  expedient.2  Nor  will  the 
writ  be  awarded  where  it  appears  on  the  petitioner's  own  showing  that  if  he 
were  brought  into  court  and  the  cause  of  his  commitment  inquired  into, 
he  would  be  remanded  to  prison.3 

(6)  Power  of  Federal  Judges  Out  of  Court.  —  The  Revised  Statutes  of 
the  United  States  expressly  provide  that  the  several  justices  and  judges  of  the 
Supreme  Court  and  the  Circuit  and  District  Courts  shall  have  power  within 
their  respective  jurisdictions  to  grant  writs  of  habeas  corpus  for  the  purpose 
of  an  inquiry  into  the  cause  of  restraint  of  liberty,  and  this  provision  gives  to 
them  the  power  to  issue  the  writ  in  vacation  and  at  chambers.4 

b.  State  COURTS  —  (i)  In  Genera/.  —  The  state  courts  of  general  original 
jurisdiction  are  common-law  courts  of  record,  and,  therefore,  have  jurisdiction 
to  issue  writs  of  habeas  corpus  independently  of  any  statutory  authorization,5 
wherein  they  differ  from  the  federal  courts,  which,  as  has  already  been 
"observed,  are  purely  of  statutory  creation  and  have  only  such  powers  as  are 
conferred  on  them  by  statute.6  But  in  most  if  not  in  all  of  the  states  of  the 
Union  the  various  constitutions  and  statutes  expressly  designate  the  courts 
and  judicial  officers  by  whom  the  writ  may  be  issued.7 

(2)  State  Courts  and  Judicial  Officers  Authorized  to  Issue  Writ  —  (a)  Courts 
of  Original  Jurisdiction  and  Judges  Thereof.  —  It  is  generally  provided  by  the  various 
state  constitutions  and  statutes  that  all  the  courts  of  general  original  juris- 
diction and  the  judges  thereof  at  chambers  or  in  vacation  ma)'  issue  writs  of 
habeas  corpus,  and  this  power  is  usually  conferred  on  inferior  courts  and 
judges  also.8    In  some  states  the  statutes  do  not  specify  the  cases  in  which 


of  Writ  of  Error.  —  See  infra,  this  litle,  Grounds 
of  Remedy  —  Custody  under  Judgments  or  Order 
of  Court  —  Errors  and  Irregularities. 

1.  Justices  of  Supreme  Court  —  Postponing  Case 
for  Consideration  of  Whole  Court.  —  Ex  p.  Clarke, 
100  U.  S.  399. 

2.  Discretionary  Power  to  Refuse  Writ  —  Effect 
of  Statute  Authorizing  Appeals.  —  Ex  p.  Mir/an, 
HQ  U.  S.  584;  In  re  Huntington,  137  U.  S.  63 
See  also  Wales  v.  Whitney,  114  U.  S.  564; 
Exp.  Royall,  117  U.  S.  241. 

3.  Refusal  When  It  Appears  that  Writ  Will  Be 
Unavailing.  —  Ex  p.  Terry,  128  U.  S.  289; 
Ex  p.  Kearney,  7  Wheal.  (U.  S.)  38;  Ex  p. 
Watkins,  3  Pet.  (0.  S.)  193;  Ex  p.  Milligan,  4 
Wall.  (U.  S.)  2. 

4.  Power  of  Federal  Judges  in  Vacation  and  at 
Chamber!. —  Matter  of  McDonald,  9  Am.  L. 
Reg.  661;  Ex  p.  Clarke,  ico  U.  S.  403;  Rev. 
Stat.  U.  S.,  S  752. 

Jurisdiction  of  Judges  Out  of  Court  Limited  to 
Their  Geographical  Divisions.  —  Ex  p.  Graham, 
4  Wash.  (U.  SO  311;  Rev.  Stat.  if.  S.,  §  752. 
Compare  Ex  p.  Sloan,  4  Sawy.  (U.  S.)  330;  Col 
lier's  Case,  6  Op  Atty.-Gen.  103;  Ex  p.  Ilcb- 
ard,  4  Dill.  (U.  S.)  380;  Ex  p.  Kcnyon,  5  Dill. 

(U.  s  )  385. 

Circuit  Judge  Has  Power  to  Issue  the  Writ  at 
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Chambers  and  in  Vacation.  —  In  re  Callicot,  8 
Blatchf.  (U.  S.)  89. 

A  Justice  of  the  Supreme  Court  is  not  subject 
to  any  geographical  limitation  in  his  power  to 
issue  the  writ  of  habeas  corpus,  but  he  may 
exercise  such  power  wherever  he  may  hear 
the  case,  though  he  is  not  in  the  circuit  to 
which  he  has  been  assigned.  If  questions  of 
great  moment  and  difficulty  are  involved  and 
the  case  is  one  within  the  jurisdiction  of  the 
Supreme  Court,  he  may  postpone  it  to  be 
heard  by  the  court,  but  he  has  the  power  10 
hear  and  determine  it  alone.  Ex  p.  Clarl:e, 
100  U.  S.  399.  See  also  Ex  p.  Barnes,  1 
Spraguc  (U.  S.)  133;  In  re  Kaine,  14  How.  (U. 
S.)  103. 

5.  Jurisdiction  of  State  Courts  of  General  Origi- 
nal Jurisdiction.  —  Sec  the  title  JURISDICTION. 

6.  Sec  supra,  this  section.  Federal  Courts  — 
Source  of  Federal  Jurisdiction. 

7.  Sec  infra,  this  section,  Stat'  Courts  and 
Judicial  Officers  Authorized  to  Issue  Writ. 

8.  State  Courts  of  Original  Jurisdiction  — Ala- 
bama. —  Power  to  issue  the  writ  of  habeas 
corpus  is  given,  by  the  Alabama  statute,  to  the 
judges  of  the  following  courts,  the  Circuit 
Court,  Ex  p.  State,  51  Ala.  60;  Ex  p.  Chancy, 
8  Ala.  424;    the  Court  of  Chancery,   Ex  p. 
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the  writ  may  be  granted,  but  merely 

Chancy,  8  Ala.  424;  and  the  County  Court, 
Morrow  v.  Bird,  0  Ala.  S34;  except  in  the 
case  of  a  prisoner  committed  for  a  felony, 
State  v.  Guest,  6  Ala.  778.  The  probate 
judge  also  is  authorized  to  issue  the  writ. 
Ex  p.  Champion,  52  Ala.  311 ;  Ex  p.  Ray,  45 
Ala.  15;  Ex  p.  Hill,  38  Ala.  429;  Ex  p.  Ma- 
hone  30  Ala.  49,  68  Am.  Dec.  III.  Compare 
Hale  v.  State,  24  Ala.  80. 

Arkansas.  —  A  judge  of  the  Circuit  Court 
has  full  power,  either  as  a  chancellor  or  a 
common  law  judge,  to  issue,  hear,  and  deter- 
mine a  habeas  corpus  either  in  vacation  or 
term  time.  Wright  v.  Johnson,  5  Ark.  687; 
Ex  p.  Jackson,  45  Ark.  158. 

California. — Jurisdiction  in  habeas  corpus 
proceedings  is  given  to  the  judge  of  every 
court  of  record  in  California.  Matter  of  Per- 
kins, 2  Cal.  424. 

Colorado.  —  General  jurisdiction  in  habeas 
corpus  cases  is  given  to  the  District  Courts 
of  Colorado  and  the  judges  thereof.  Cooper 
v.  People,  13  Colo.  368.  By  a  statute  of  1879 
power  to  issue  the  writ  was  conferred  on 
the  County  Courts  in  certain  specified  cases. 
Evans  v.  Bowers,  13  Colo.  511. 

Florida.  —  The  Circuit  Court  or  a  judge 
ihereof  may  issue  the  writ  under  the  Florida 
statute.    Ex  p.  Harfourd,  16  Fla.  283. 

Georgia.  —  Besides  the  judges  of  the  Supe- 
rior Courts  to  whom  is  given  general  jurisdic- 
tion in  the  matter  (2  Code  Ga.  1895,  §  4321, 
subd.  1),  writs  of  habeas  corpus  may  be  issued 
by  County  Court  judges,  Chapman  v.  Wood- 
ruff, 34  Ga.  91;  Broomhead  v.  Chisholm,  47 
Ga.  390;  and  the  Ordinaries,  Moore  v.  Rober- 
son,  63  Ga.  506.  But  the  power  of  the  Ordi- 
nary does  not  include  cases  of  persons  charged 
with  felony,  and  it  is  not  vested  in  the  Court 
of  Ordinary,  but  is  vested  in  the  Ordinary  as 
an  inferior  judicatory  or  special  habeas  corpus 
court.    Moore  v.  Roberson,  63  Ga.  506. 

Idaho.  —  The  district  judges  at  chambers 
have  power  to  issue  the  writ.  In  re  Dowling, 
(Idaho  1896)  43  Pac.  Rep.  871. 

Illinois.  — The  Illinois  statutes  confer  juris- 
diction on  the  Circuit  Courts  and  the  judges 
thereof  in  vacation.  Matson  v.  Swanson,  131 
111.  255.  ' 

The  Criminal  Court  of  Cook  county  also  has 
jurisdiction  to  issue  the  writ  in  cases  of  per- 
sons held  under  criminal  charges.  People  v. 
Bradley,  60  111.  390. 

Indiana.  —  The  Circuit,  Superior,  and  Crimi- 
nal Courts  of  Indiana,  and  the  judges  thereof, 
are  authorized  to  issue  the  writ  of  habeas  cor- 
pus. John  v.  Emmert,  62  Ind.  533;  Copeland 
v.  State,  60  Ind.  394;  Ex  p.  Wiley,  36  Ind.  528; 
Horner's  Stat.  Ind.  (1896),  §§  1109,  mo.  For- 
merly this  power  was  vested  in  the  Court  of 
Common  Pleas,  whose  jurisdiction  was  trans- 
ferred to  the  Circuit  Court  by  Horner's  Stat. 
Ind.  (1896),  §  1335.    Miller  v.  Snyder,  6  Ind.  1. 

Kansas.  —  The  Probate  Court  of  Kansas  has 
full  authority  to  allow  writs  of  habeas  corpus 
and  to  inquire  into  the  legality  of  proceedings 
under  which  a  person  is  restrained  of  his 
liberty.  In  that  respect  it  has  equal  power 
with  the  District  and  the  Supreme  Courts. 
In  re  Crandall,  59  Kan.  671. 

Kentucky.  —  The  Habeas  Corpus  Act  pro- 


name  the  courts  and  judges  who  may 

vides  that  the  writ  may  be  issued  by  a  judge 
of  a  Circuit  Court,  or  any  Chancery  Court, 
during  the  sitting  of  the  respective  courts,  or 
in  vacation.  Bethuram  v.  Black,  11  Bush 
(Ky.)  628. 

If  there  is  no  judge  of  the  Circuit  or  Chan- 
cery Court  at  the  time  in  the  county,  a  police 
judge  of  any  city  or  town,  or  a  judge  of  the 
County  Court,  is  authorized  to  issue  the  writ. 
Haggard  v.  Com.,  79  Ky.  366;  Bethuram  v. 
Black,  11  Bush  (Ky.)  b2S.  But  a  police  judge 
has  no  power  to  discharge  a  prisoner  who  has 
been  convicted  in  the  Circuit  Court.  Haggard 
v.  Com.,  79  Ky.  366. 

Justices  of  the  peace,  in  the  absence  from 
the  county  of  all  the  judges  enumerated 
above,  may  grant  the  writ  in  Kentucky,  and 
formerly  they  could  do  so  though  the  circuit 
judge  was  in  the  county  at  the  time  when  the 
application  was  made.  Com.  v.  Leight,  1  B. 
Mon.  (Ky.)  107;  Ready  v.  Com.,  9  Dana 
(Ky.)  38.  But  under  the  present  statute  they 
can  exercise  this  power  only  when  all  the 
judges  named  in  the  statute  are  absent  from 
the  county.  Bethuram  v.  Black,  11  Bush  (Ky.) 
628;  Bullitt's  Crim.  Code  Ky.  (1895),  §  399. 

As  to  the  courts  and  judges  generally  to 
whom  power  to  issue  the  writ  of  habeas  cor- 
pus is  given  by  the  Kentucky  statutes,  see 
Bullitt's  Crim.  Code  Ky.  (1895),  §  399. 

Louisiana. — Judges  of  the  District  Court 
may  issue  the  writ.  In  re  Strickland,  41  La. 
Ann.  324. 

Maryland.  —  The  Circuit  Courts  for  the  re- 
spective counties  of  the  state  and  the  several 
judges  thereof  out  of  court,  the  Superior 
Court  of  the  city  of  Baltimore,  the  Court  of 
Common  Pleas  of  said  city,  the  Circuit  Court 
of  said  city,  and  the  Baltimore  City  Court, 
and  the  judges  of  said  courts  out  of  court,  are 
authorized  to  issue  writs  of  habeas  corpus. 
Glenn's  Petition,  54  Md.  572;  Ex  p.  Maulsby, 
13  Md.  625;  Ex  p.  O'Neill,  8  Md.  227;  State 
v.  Mace,  5  Md  337;  Pub.  Gen.  Laws  Md. 
(1888),  art.  42,  §  1. 

Massachusetts. — The  Revised  Statutes,  c.  ill, 
§  8,  gave  authority  to  a  judge  of  a  Court  of 
Common  Pleas,  a  judge  of  probate,  or  two 
justices  of  the  quorum  to  issue  writs  of  habeas 
corpus,  returnable  before  the  Supreme  Judi- 
cial Court,  or  any  justice  thereof;  but  a  judge 
of  a  Court  of  Common  Pleas  could  issue  the 
writ  only  when  no  one  of  the  justices  of 
the  Supreme  Judicial  Court  was  known  to  be 
within  ten  miles.  Com.  v.  Moore,  19  Pick. 
(Mass.)  339;  Wyeth  v.  Richardson,  10  Gray 
(Mass.)  240. 

The  present  statute  is  substantially  the 
same;  that  is,  it  provides  that  the  writ  may  be 
issued  by  the  Supreme  Judicial  Court  or  Su- 
perior Court,  by  a  Probate,  Police,  District,  or 
Municipal  Court,  or  by  a  judge  of  eitherof  the 
before-mentioned  courts,  or  by  a  justice  of  the 
peace  if  no  one  of  the  judges  before  referred 
to  is  known  to  such  justice  to  be  within  five 
miles  of  the  place  where  the  party  is  impris- 
oned or  restrained.  Pub.  Stat.  Mass.  (1882), 
c  185,  §  3- 

Michigan.  —  The  circuit  judges  are  author- 
ized to  issue  the  writ.    Goodchild  -•.  Foster,  51 
Mich.  599;  Faust  ?'.  Calhoun  Circuit  Judge,  30 
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Mich.  266;  Matter  of  Buddington,  29  Mich. 
472. 

The  action  of  a  circuit  judge  in  a  habeas 
corpus  proceeding  is  strictly  judicial  where 
no  jury  is  required  and  the  judge  acts  person- 
ally, and  it  need  not  be  in  open  court  or  dur- 
ing a  term.  Goodchild  v.  Foster,  51  Mich. 
599.  Compare  Matter  of  Buddington,  29  Mich. 
472;  Matter  of  Burger,  39  Mich.  203. 

The  recorder  of  the  city  of  Detroit  is  not  au- 
thorized to  take  from  the  reform  school  a  pris- 
oner who  has  been  legally  sentenced  thereto, 
except,  to  testify  as  a  witness.  Matter  of 
Mason,  8  Mich.  70. 

Circuit  Court  commissioners  have  power  10 
issue  the  writ  in  certain  cases,  but  not  where 
the  inquiry  contemplates  the  review  and  in- 
vestigation of  the  proceedings  of  a  court. 
Matter  of  Buddington,  29  Mich.  472;  Matter 
of  Burger,  39  Mich.  203.  Nor  can  such  com- 
missioner issue  the  writ  for  the  purpose  of  de- 
termining the  right  to  the  custody  of  minor 
children.    Rowe  v.  Rowe,  28  Mich.  353. 

Justices  of  the  peace  are  not  authorized  to 
issue  writs  of  habeas  corpus  to  admit  to  bail 
by  the  Michigan  statute  which  provides  that 
a  person  who  has  been  convicted  of  being  dis- 
orderly and  committed  for  not  finding  sureties 
for  good  behavior  may  be  discharged  by  any 
of  the  justices  of  the  peace  on  giving  sureties 
as  were  originally  required.  Matter  of  Fowler, 
49  Mich.  234. 

Minnesota.  —  A  District  Court,  or  any  judge 
thereof  in  vacation,  may  issue  the  writ.  Mat- 
ter of  Doll,  47  Minn.  518;  State  v.  Bechdel,  38 
Minn.  278;  State  v.  Hill,  10  Minn.  63. 

Judges  of  probate  are  invested  with  no 
powers  which  authorize  them  to  issue  writs  of 
habeas  corpus  in  Minnesota.  Ex  p.  Lee,  I 
Minn.  60. 

Mississippi.  —  Every  judge  in  the  state  is 
authorized  to  issue  and  try  writs  of  habeas 
corpus.  Ex  p.  Hamilton,  65  Miss.  98;  Steele 
v.  Shirley,  9  Smed.  &  M.  (Miss.)  382;  Ex  p. 
Hickey,  4  Smed.  &  M.  (Miss.)  751. 

Missouri.  —  The  Circuit  Court,  or  a  judge 
thereof  in  vacation,  has  authority  to  issue  the 
writ  of  habeas  corpus.  Martin  v.  State,  12 
Mo.  471. 

The  Criminal  Court  of  the  city  of  St.  Louis 
may  issue  the  writ.  Ex  p.  Marmaduke,  91 
Mo.  228,  60  Am.  Rep.  250. 

The  St.  Louis  Court  of  Criminal  Correction 
is  authorized  to  issue  writs  of  habeas  corpus, 
but  this  power  is  withheld,  in  the  case  of  a 
person  indicted  for  murder,  if  cither  of  the 
judges  of  the  Criminal  Court  is  in  the  city. 
State  v.  Murphy,  132  Mo.  382,  53  Am.  St.  Rep. 
491. 

New  Jersey. — Justices  of  the  Supreme 
Court,  the  chancellor,  and  the  vice-chancellors 
have  power  to  issue  the  writ.  Buckley  v.  Per- 
rine,  54  N.  J.  Eq.  285.  But  a  judge  at  cham- 
bers will  not  grant  the  writ  where  the  process 
on  which  the  prisoner  is  held  in  custody  is 
legal  and  proper.  Peltier  v.  Pennington,  14 
N.  J.  L.  312. 

New  York.  —  The  Supreme  Court,  at  a  gen- 
eral or  special  term  thereof,  may  grant  a  writ 
of  habeas  corpus  where  the  prisoner  is  de- 
tained within  the  judicial  district  in  which  the 
term  is  held.  Ex  p.  Bcatty,  12  Wend.  (N.  Y.) 
229;  People  v.  Cooper,  (Supm.  Ct,  Spec.  T.)  8 


How.  Pr.  (N.  Y.)  288;  Code  Civ.  Pro.  N.  Y., 
§  2017. 

A  justice  of  the  Supreme  Court  in  any  part 
of  the  state  may  allow  the  writ  though  he  is 
not  sitting  in  the  county  where  the  prisoner  is 
detained.  People  v.  Cowles,  (Supm.  Ct.  Spec. 
T.)  59  How.  Pr.  (N.  Y.)  287;  People  v.  Clarke, 
(Supm.  Ct.  Spec.  T.)  64  How.  Pr.  (N.  Y.)  7,  4 
N.  Y.  L.  Bui.  85;  Jurisdiction  of  Justices,  3 
How.  Pr.  (N.  Y.)  39;  People  v.  Cooper,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  288;  People 
v.  Jefferds,  (Supm.  Ct.  Spec.  T.)  5  Park.  Crim. 
(N.  Y.)  518;  Yates  v.  Lansing,  5  Johns.  (N.  Y.) 
282,  6  Johns.  (N.  Y.)  337,  9  Johns.  (N.  Y.)  395, 
6  Am.  Dec.  290. 

The  judges  of  the  Superior  Court  of  New 
York  were  authorized  to  grant  writs  of  habeas 
corpus.    People  v.  Porter,  1  Duer  (N.  Y.)  709. 

The  county  judges  have  the  same  jurisdic- 
tion in  habeas  corpus  as  the  justices  of  the  Su- 
preme Court  at  chambers.  Powers  of  County 
Judges,  3  How.  Pr.  (N.  Y.)  32;  People  v. 
Tucker,  (Supm.  Ct.  Spec.  T.)  16  Civ.  Pro.  (N. 
Y.)  126;  Wattles  v.  Marsh,  5  Cow.  (N.  Y.)  176. 

The  city  judge  of  the  city  of  New  York  was 
not  authorized  to  issue  writs  of  habeas  corpus 
by  the  act  creating  that  office  and  conferring 
on  the  citv  judge  all  the  judicial  powers  vested 
by  law  in  the  recorder  of  the  city,  where  such 
power  did  not  belong  to  the  office  of  the  re- 
corder per  se,  but  was  given  to  him  only  by 
virtue  of  a  statute  giving  to  all  city  recorders 
the  powers  of  Supreme  Court  commissioners.  • 
Nash  v.  People,  36  N.  Y.  607,  overruling  Peo-  4 
pie  v.  Russell,  46  Barb.  (N.  Y.)  27,  29  How.  ^ 
Pr.  (N.  Y.)  177,  1  Abb.  Pr.  N.  S.  (N.  Y.)  230. 
See  Laws  N.  Y.  1882,  c.  410,  §  1521. 

The  city  judge  of  Brooklyn  was  authorized 
to  issue  a  writ  of  habeas  corpus  running  into 
another  county  only  on  proof  that  there  was, 
in  such  county,  no  person  authorized  to  grant 
the  writ.  Dooley's  Case,  (Supm.  Ct.  Gen.  T.) 
8  Abb.  Pr.  (N.  Y.)  iSS. 

Under  the  statutes  giving  to  city  recorders 
the  powers  of  Supreme  Coutt  justices  at  cham- 
bers, they  were  authorized  to  issue  writs  of 
habeas  corpus.  People  v.  Hosier,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  414. 

The  Court  of  Oyer  and  Terminer  had  exclu- 
sive jurisdiction,  during  the  sessions  thereof, 
where  the  prisoner  was  detained  in  the  com- 
mon jail  on  any  criminal  chaige;  that  is,  the 
writ  must  either  have  been  issued  by  the 
Court  of  Oyer  and  Terminer  or  made  return- 
able before  it;  but  this  provision  did  not  apply 
where  the  prisoner  was  in  custody  in  cxecu- 
lion  of  a  sentence  already  pronounced  on  him 
by  the  court.  People  v.  Heflernan.  (N.  Y. 
Super.  Ct.)  38  How.  Pr.  (N.  Y.)  402.  But 
where  the  party  was  in  custody  of  a  sheriff 
under  an  extradition  warrant  issued  by  the 
governor,  the  Court  of  Oyer  and  Terminer 
could  not  issue  the  writ.  People  v.  Reilley,  11 
Hun  (N.  Y.)  89.  See  also,  as  to  the  jurisdic- 
tion of  the  Court  of  Oyer  and  Terminer,  Peo- 
ple v.  Fanchcr,  2  Hun  (N.  Y.)  226,  4  Thomp. 
&  C.  (N.  Y.)  467,  reversing  15  Abb.  Pr.  N.  S. 
(N.  V.,  38;  Matter  of  Taylor,  (Supm.  Ct.)  8 
Misc.  (N.  Y.)  159:  People  v.  Jefferds,  (Supm. 
Ct.  Spec.  T.)  5  Park.  Crim.  (N.  Y.)  518;  People 
V.  Rulloff,  (Supm.  Ct.  Spec.  T.)  5  Park.  Crim. 
(N.  Y.)  77;  People  v.  Leonard,  74  N.  Y.  443. 

Where  the  custody  of  minor  children  is  in- 
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act  in  the  matter,1  while  in  other  states  the  statutes  also  specify  the  cases  in 
which  the  writ  will  lie.* 

i  in  Appellate  Courts  and  Judges  Thereof.  —  In  probably  all  of  the  states  of  the 
Union  the  appellate  courts  and  the  judges  thereof  are  authorized  to  issue 


volveil,  neither  a  justice  of  the  Supreme  Couri 
nor  a  county  judge  has  jurisdiction.  In  such 
cases  the  jurisdiction  is  exclusively  in  the  Su- 
preme Court.  People  v.  Parr,  121  N.  Y.  679; 
People  v.  Humphreys,  24  Barb.  (N.  Y.)  521; 
People  v.  Wilcox,  22  Barb.  (N.  Y.)  178,  14  N. 
Y.  575;  People  v.  Ward,  (Supm.  Ct.  Spec.  T.) 
59  How.  Pr.  (N.  Y  )  174;  People  v.  Osborne, 
(Supm.  Ct.  Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  299. 

North  Carolina.  —  The  superior  judges, 
either  at  term  time  or  in  vacation,  may  grant 
the  writ.    ///  re  Schcnck,  74  N.  Car.  607. 

Ohio.  —  The  judges  of  the  several  courts 
separaiely  and  at  chambers  may  allow  the 
writ.  Matter  of  Collier,  6  Ohio  St.  58;  Bates's 
Annot.  Stat.  Ohio  (1897),  §  5727.  See  also 
Exp.  Shean,  25  Ohio  St.  440. 

The  Court  of  Common  Pleas  and  not  the  Su- 
perior Court  has  jurisdiction  to  grant  a  writ  of 
habeas  corpus  in  case  of  a  commitment  for 
contempt  by  the  Probate  Court,  because  the 
power  to  review  the  orders  of  the  Probate 
Court  is  in  the  Court  of  Common  Pleas.  But- 
terfield  v.  O'Connor,  2  Wkly.  L.  Gaz.  192,  3 
Ohio  Dec.  (Reprint)  34. 

Oklahoma. — Any  court  of  record  or  any 
judge  thereof,  either  in  term  time  or  in  vaca- 
tion, may  grant  the  writ.  Stat.  Okla.  (1893), 
§  4569;  Matter  of  McMaster,  2  Okla.  435. 

Pennsylvania.  — ■  A  single  judge  of  the  Court 
of  Common  Pleas  has  no  power,  on  habeas 
corpus,  to  discharge  a  defendant  in  execution 
on  process  from  that  court,  without  notice  to 
the  plaintiff.  Hecker  v.  Jarret,  3  Binn.  (Pa.) 
404;  Gosline  v.  Place,  32  Pa.  St.  520. 

The  jurisdiction  of  the  Superior  Court  to 
grant  a  writ  of  habeas  corpus  on  the  applica- 
tion of  a  person  who  is  imprisoned  under  a 
judgment  or  order  of  an  inferior  court  exists 
only  where  it  has  revisory  powers.  Com.  v. 
McAleer,  10  Pa.  Super.  Ct.  286,  44  W.  N.  C. 
(Pa.)  207. 

The  several  courts  and  judges  authorized  to 
grant  the  writ  in  Pennsylvania  are  specified  in 
Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p.  976. 
See  also  Com.  v.  Gibbons,  9  Pa.  Super.  Ct. 

527- 

South  Carolina. — Justices  of  the  peace  have 
jurisdiction  where  the  party  is  in  custody  for 
"  criminal  'or  supposed  criminal  matter." 
Harvey  v.  Huggins,  2  Bailey  L.  (S.  Car.)  266. 

The  Court  of  Common  Pleas  has  no  power 
to  discharge  on  habeas  corpus  a  person  in  cus- 
tody under  a  writ  of  ne  exeat  issued  from  the 
Court  of  Equity.  Ex  p.  Gilchrist,  4  McCord 
L.  (S.  Car.)  233. 

Tennessee.  —  The  writ  may  be  granted  by 
any  judge  of  the  Circuit,  common  law,  or 
criminal  courts,  or  by  any  chancellor  in  cases 
of  equi'.able  cognizance.  Annot.  Code  Tenn. 
(1896),  £  5503;  McLendon  v.  State,  92  Tenn. 
520;  State  v.  Galloway,  5  Coldw.  (Tenn.)  336, 
98  Am.  Dec.  404. 

Texas.  —  The  District  and  County  Courts 
and  the  judges  thereof  in  vacation  are  author- 
ized by  the  Constitution  of  Texas  to  issue  the 
writ.    Legate  v.  Legate,  87  Tex.  248;  Holman 


v.  Austin,  34  Tex.  668;  Ex  p.  Trader,  24  Tex. 
App.  393;  Ex  p.  Lynn,  19  Tex.  App.  120; 
Ex  p.  Japan,  36  Tex.  Crim.  482;  Letcher  v. 
Crandell,  18  Tex.  Civ.  App.  62. 

The  application  may  be  made  to  the  Court 
of  Criminal  Appeals  in  any  case  where  it  could 
not  be  made  to  the  County  Court.  Ex  p. 
Japan,  36  Tex.  Crim.  4S2.  Accordingly,  the 
Court  of  Criminal  Appeals  has  jurisdiction  to 
issue  the  writ  at  the  instance  of  a  person  who 
has  been  committed  by  a  District  Court  for  a 
contempt  in  the  trial  of  a  civil  cause  in  such 
District  Court.  Ex  p.  Warfield,  (Tex.  Crim. 
1899)  50  S.  W.  Rep.  933. 

Virginia.  —  The  writ  may  be  granted  by 
any  Circuit,  Corporation,  or  County  Court,  or 
any  judge  of  either  in  vacation  (Code  Va. 
1887,  §  3029),  except  in  the  case  of  minors 
committed  to  the  Prison  Association  of  Vir- 
ginia, in  which  case  exclusive  jurisdiction  is 
given  by  Act  Feb.  27,  1896,  to  the  Circuit 
Court  of  the  city  of  Richmond.  Prison  Assoc. 
v.  Ashby,  93  Va.  667. 

Washington.  —  Every  judge  in  the  state  is 
authorized  to  issue  the  writ.  Matter  of  Gra- 
ham, 7  Wash.  237. 

West  Virginia.  —  The  Circuit  Court  or  any 
judge  thereof  in  vacation  may  issue  the  writ. 
Rust  v.  Vanvacter,  9  W.  Va.  600. 

Wisconsin.  —  The  Circuit  and  County  Courts 
and  the  judges  thereof  may  issue  the  writs. 
Matter  of  Booih,  3  Wis.  157;  Bagnall  v.  Able- 
man,  4  Wis.  163;  Matter  of  Blair,  4  Wis.  522. 

See  also  the  provisions  of  the  constitutions 
and  statutes  of  the  several  states  relevant  to 
the  subject. 

1,  Common-law  Power  of  Courts  of  Record.  —  In 
People  v.  Sebring,  (Supm.  Ct.)  14  Misc.  (N.  Y.) 
31,  it  was  said  that  the  power  of  the  court  to 
issue  a  writ  of  habeas  corpus  to  bring  up  a 
prisoner  to  testify  in  a  proceeding  pending 
before  it  did  not  come  into  existence  by  virtue 
of  any  statute  of  the  state,  but  is  an  original 
power  inherent  in  the  court.  See  also  the 
constitutions  and  statutes  of  the  various 
states. 

2.  The  Illinois  Statute  names  seven  classes  of 
cases  in  which  the  writ  of  habeas  corpus  may 
be  issued.    Matson  v.  Swanson,  131  111.  255. 

The  Kansas  Statute  provides  that  "  no  court 
or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process  whereby  the  party  is  in 
custody,  or  discharge  him,  when  the  term  of 
commi'tmeni  has  not  expired,  in  either  of  the 
cases  following."  Ex  p.  Phillips,  7  Kan.  48; 
Gen.  Stat.  Kan.  (1897),  c.  96,  §  91. 

Maryland. — -If  the  jurisdiction  of  a  court  is 
limited  and  defined  by  the  constitution  of  the 
state,  and  power  is  not  given  thereby  to  issue 
writs  of  habeas  corpus,  a  statute  assuming  to 
confer  such  power  is  unconstitutional.  State 
v.  Mace,  5  Md.  337. 

Under  the  South  Carolina  Statute,  an  applica- 
tion for  the  writ  must  be  denied  where  a  per- 
son is  committed  or  detained  by  the  final 
order,  judgment,  or  decree  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction,  or  by 
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writs  of  habeas  corpus.  In  some  states  this  power  exists  only  by  virtue  of 
their  appellate  jurisdiction;  that  is,  they  may  issue  the  writ  for  the  purpose 
of  reviewing  the  decisions  of  inferior  tribunals  in  proper  cases,  or  when  it  may 
be  necessary  to  the  exercise  of  their  appellate  powers;  1  while  in  many  states 
original  jurisdiction  to  issue  the  writ  is  expressly  given  to  such  courts  and 
judges.2 

Louisiana.  —  State  v.  Levy,  38  La.  Ann.  918; 
In  re  Strickland,  41  La.  Ann.  324;  State  v. 
Scott,  39  La.  Ann.  943,  43  La.  Ann.  857; 
State  v.  Duson,  36  La.  Ann.  855;  State  v. 
Fagin,  28  La.  Ann.  887;  State  v.  Parish 
Prison  Keeper,  15  La.  Ann.  347.  See  also 
State  v.  Judge,  48  La.  Ann.  92;  State  ex  rel. 
Johnson,  48  La.  Ann.  1405;  State  v.  Lang- 
ridge,  44  La.  Ann.  1014;  State  v.  Sauvinet,  24 
La.  Ann.  119,  13  Am.  Rep.  115.  But  it  is 
held  that  the  Supreme  Court  of  Louisiana  has 
no  power  to  issue  a  writ  of  habeas  corpus  in 
cases  not  appealable  to  it.  State  v.  Mauber- 
ret,  47  La.  Ann.  334;  State  v.  Houston,  35  La. 
Ann.  1194;  Matter  of  Ross,  38  La.  Ann.  523; 
State  v.  Rose,  29  La.  Ann.  755. 

Massachusetts.  —  Burnham  v.  Morrissey,  14 
Gray  (Mass.)  226,  .74  Am.  Dec.  676;  Sanborn 
v.  Carleton,  15  Gray  (Mass.)  399;  Sanborn's 
Case.  23  Law  Rep.  (Mass.)  7  and  20,  22  Law 
Rep.  (Mass.)  730. 

Michigan.  —  Matter  of  Jackson,  15  Mich. 
417.  The  Supreme  Court  may  also  use  the 
writ  as  one  means  of  exercising  its  supervisory 
power.  Hamilton's  Case,  51  Mich.  174.  See 
also  Corrie  v.  Corrie,  42  Mich.  509. 

Minnesota.  —  In  re  Snell,  31  Minn.  1 10; 
Stale  v.  Bechdel,  38  Minn.  278;  State  v.  Grant, 
10  Minn.  39. 

Mississippi.  —  In  Mississippi  any  one  of  the 
judges  of  the  High  Court  of  Errors  and  Ap- 
peals was  authorized  to  issue  the  writ,  but 
they  did  not  have  power  to  act  thereon  as  a 
court  in  the  first  resort.  Ex  p.  Hickey,  4 
Smed.  &  M.  (Miss.)  751. 

Missouri. — Ex  p.  Jilz,  64  Mo.  205,  27  Am. 
Rep.  218;  Exp.  Bethurum,  66  Mo.  545;  Lowe 
v.  Summers,  69  Mo.  App.  637;  Matter  of  Mc- 
Donald, 19  Mo.  App.  370. 

Nebraska.  — In  re  White,  33  Neb.  812,  hold- 
ing that  the  Supreme  Court,  but  not  a  judge 
thereof  out.  of  court,  has  original  jurisdiction. 

Ohio.  —  Ex  p.  Shean,  25  Ohio  St.  440;  Exp. 
Shaw,  7  Ohio  St.  8r,  70  Am.  Dec.  55. 

Oklahoma.  —  Matter  of  McMaster,  2  Okla. 
435- 

Pennsylvania.  —  Goslinc  v.  Place,  32  Pa.  St. 
520;  Ex  p.  Walton,  2  Whart.  (Pa.)  501;  Com. 
v.  Holloway,  5  Binn.  (Pa.)  512;  Com.  Sher- 
iff, 7  W.  &  S.  (Pa.)  108.  And  sec  Com.  v. 
Hocy,  3  Brews.  (Pa.)  514;  Const.  Pa.,  art.  5, 
§  105;  Bright.  Purd.  Dig.  Laws  Pa.  (1894), 
p.  976. 

Texas.  —  Holman  v.  Austin,  34  Tex.  668; 
Ex  p.  Lambert,  37  Tex.  Crim.  435;  Ex  /. 
Kcarby,  35  Tex.  Crim.  531;  Ex  /.  Lynn,  tg 
Tex.  App.  120;  Const.  Tex.,  art.  5,  £  3;  Rev. 
Stat.  Tex.  (1895),  art.  946. 

Vermont.  — In  re  Cooper,  32  Vt.  258;  Hath- 
away V.  Holmes,  1  Vl.  405. 

Virginia.  —  Const.  Va. ,  art.  6,  £  2;  Rich- 
mond Mayoralty  Case,  19  Gratt.  (Va.)  '176; 
Leftwich  v.  Com.,  20  Gratt.  (Va.)  716.  Ex  p. 
Meredith,  33  Gratt.  (Va.)  119,  36  Am.  Kip. 
77'- 


virtue  of  an  execution  issued  upon  such  final 
order,  judgment,  or  decree,  and  under  this 
statute  it  has  been  held  that  a  person  who  was 
sentenced  to  the  penitentiary  instead  of  to  the 
county  jail  was  not  entitled  to  the  writ, 
though  the  court  had  no  power  to  impose  such 
sentence.    In  re  Schenck,  74  N.  Car.  607. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

1.  Appellate  Courts  and  Judges  Authorized  to 
Issue  Habeas  Corpus  by  Virtue  of  Appellate  Juris- 
diction —  Alabama.  —  Exp.  Brown,  63  Ala.  187; 
Ex  p.  Burnett,  30  Ala.  461;  Ex  p.  Croom,  19 
Ala.  561;  Ex  p.  Chaney,  8  Ala.  424;  Ex  p. 
Simonton,  9  Port.  (Ala.)  383;  Ex  p.  Cleveland, 
36  Ala.  306.  See  also  Ex  p.  Jones,  94  Ala.  33; 
Kirby  v.  State,  62  Ala.  51;  Ex  p.  Hunter,  39 
Ala.  560. 

Arkansas. — Ex  p.  Marr,  12  Ark.  84;  Ex  p. 
Allis,  12  Ark.  101;  Carnall  v.  Crawford 
County,  11  Ark.  617;  Ex  p.  Robins,  15  Ark. 
402;  Ex  p.  Good,  19  Ark.  410;  Ex  p.  Kittrel, 
20  Ark.  499;  Ex  p.  Harbour,  39  Ark.  126; 
Ex  p.  Jackson,  45  Ark.  158;  State  v.  Neel,  48 
Ark.  283.  See  also  Ex  p.  White,  9  Ark.  222; 
Ex  p.  Royster,  6  Ark.  28;  Washavv  v.  Gimble, 
50  Ark.  351.  Compare  Matter  of  Beard,  4  Ark. 
9;  Exp.  Hunt,  10  Ark.  284. 

Illinois.  —  People  v.  Taylor,  2  111.  202,  hold- 
ing that  the  Supreme  Court  has  no  jurisdiction 
unless,  in  the  exercise  of  its  appellate  powers 
to  issue  the  writ  of  habeas  corpus,  but  that 
original  jurisdiction  may  be  exercised  by  one 
of  the  judges  of  that  court.  See  also  People 
v.  Pirfenbrink,  96  111.  68. 

Maryland. — Sevinskey  v.  Wagus,  76  Md. 
335;  Ex  p.  O'Neill,  8  Md.  227.  But  the  indi- 
vidual judges  of  the  Court  of  Appeals,  whether 
the  court  is  in  session  or  not,  may  grant  the 
writ  of  habeas  corpus  during  the  vacation  of 
the  Circuit  Courts.  Ex  p.  O'Neill,  8  Md.  227. 
See  also  Exp.  Maulsby,  13  Md.  625. 

North  Carolina.  —  In  re  Schenck,  74  N. 
Car.  607;  Matter  of  Bryan,  1  Winst.  L.  (60  N. 
Car.)  1. 

2.  Appellate  Courts  and  Judges  Having  Original 
Jurisdiction  to  Issue  Habeas  Corpus  —  California. 
—  People  v.  Booker,  51  Cal.  317;  Tyler  v. 
Houghton,  25  Cal.  26;  Ex  p.  Ellis,  11  Cal.  222. 
As  to  the  former  rule  in  California,  see  People 
v.  Turner,  1  Cal.  143,  52  Am.  Dec.  295. 

Colorado.  —  Matter  of  Farrcll,  22  Colo.  461. 
Formerly  single  justices  of  the  Supreme  Court 
out  of  term  could  not  issue  writs  of  habeas 
corpus,  or  hear  matters  arising  thereon.  In  re 
Garvey,  7  Colo.  502. 

District  of  Columbia.  —  In  re  Poole,  2  Mac- 
Arthur  (D.  C.)  583,  29  Am.  Rep.  628. 

Elorida.  —  Ex  p.  Pells,  28  Fla.  67;  Ex  p. 
Eagan,  18  Fla.  194;  Ex  p.  J.  C.  H.,  17  Fla.  362; 
State  v.  Johnson,  13  Fla.  33;  State  v.  Gleason, 
12  Fla.  190,  citing  and  distinguishing  Ex  p. 
White,  4  Fla.  165. 

Kansas.  —  Matter  of  Gunn,  50  Kan.  155; 
Ex  p.  Phillips,  7  Kan.  48. 
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(o)  Court  Officers.  —  In  some  states,  in  addition  to  the  several  courts  and 
judges,  certain  court  officers,  as  commissioners,  clerks,  and  masters,  are  author- 
ized by  statute  to  issue  writs  of  habeas  corpus.1 

c.  Conflicting  Jurisdiction  —  (i)  Custody  under  Federal  Authority. — 
At  one  period  of  the  judicial  history  of  the  United  States  there  was  a  sharp 
conflict  of  opinion  between  the  federal  judges  and  some  of  the  state  judges  as 
to  how  far  the  jurisdiction  of  the  federal  courts  in  matters  of  habeas  corpus 
was  exclusive  of  that  possessed  by  the  state  courts.  In  some  states  it  was 
held  that  state  courts  had  jurisdiction  in  any  case  where  a  person  was  held  in 
custody  within  the  state,  even  though  such  custody  was  under  the  authority 
of  the  United  States.2  The  Circuit  and  District  Courts  of  the  United  States, 
on  the  other  hand,  denied  that  the  state  courts  had  jurisdiction  to  discharge 
a  prisoner  who  was  held  in  custody  under  federal  authority,  and  asserted  that 
in  such  cases  the  jurisdiction  of  the  federal  courts  was  exclusive;3  and  the 


Washington.  —  Matter  of  Graham,  7  Wash. 
237;  Matter  of  Rafferty,  1  Wash.  382, 

West  Virginia.  —  Rust  v.  Vanvacter,  9  W. 
Va.  600. 

Wisconsin.  —  In  re  Pierce,  44  Wis.  411 ;  In  re 
Crow,  60  Wis.  349;  Bagnall  v.  Ableman,  4 
Wis.  163;  Matter  of  Booth,  3  Wis.  1;  Matter 
of  Booih,  3  Wis.  157;  State  v.  Ryan,  99  Wis. 
123. 

Wyoming.  —  Ex  p.  Bergman,  3  Wyo.  396. 

1.  Court  Officers  Authorized  to  Issue  Writs  of 
Habeas  Corpus  —  Illinois.  —  Masters  in  chancery 
may  order  the  clerk  of  the  Circuit  Court  of  the 
proper  county  to  issue  the  writ.  People  v. 
Town,  4  111.  19;  Starr  &  Curt.  Annot.  Stat. 
111.  (1896),  c.  90,  par.  6. 

Indiana.  —  Clerks  of  the  Circuit  Courts  of 
Indiana  were  formerly  authorized  to  issue  the 
writ  (Acl  January  3,  1852),  but  that  statute  has 
since  been  repealed  and  the  clerks  have  now 
no  such  power.    Gregg  v.  Wynn,  22  Ind.  373. 

Michigan.  —  Circuit  Court  commissioners 
have  power  to  issue  writs  of  habeas  corpus. 
Matter  of  Burger,  39  Mich.  203.  They  can- 
not, however,  under  such  writ  adjudicate  the 
right  to  custody  of  children.  Rowe  v.  Rowe, 
28  Mich.  353.  Nor  can  they  issue  the  writ 
where  the  inquiry  contemplates  the  review  or 
investigation  of  the  proceedings  of  a  judicial 
tribunal,  or  on  any  grounds  involving  judicial 
action.  Matter  of  Buddington,  29  Mich.  472; 
Matter  of  Burger,  39  Mich.  203. 

Minnesota. — Court  commissioners  are  au- 
thorized by  the  Minnesota  statute  to  issue  the 
writ.  State  v.  Bechdel,  38  Minn.  278;  State  v. 
Barnes,  17  Minn.  341;  State  v.  Hill,  10  Minn. 
63. 

Oklahoma.  —  The  clerk  of  the  Supreme 
Court  may  issue  writs  of  habeas  corpus  on  the 
order  of  the  court.  Matter  of  McMaster,  2 
Okla.  435. 

South  Carolina.  —  The  clerk  of  the  Circuit 
Court  may  issue  the  writ  under  the  order  of 
the  chief  justice.  State  v.  Jones,  32  S.  Car. 
583. 

Wisconsin.  —  Power  to  issue  writs  of  habeas 
corpus  is  given  by  the  Wisconsin  statute  to 
Circuit  Court  commissioners.  In  re  Crow, 
60  Wis.  349. 

2.  Jurisdiction  Asserted  by  State  Courts  to  In- 
quire into  Detention  by  Federal  Authority  — 
Georgia.  —  State  v.  Wederstrandt,  T.  U.  P. 
Charlt.  (Ga.)  213.  But  see  State  v.  Plime,  T. 
U.  P.  Charlt.  (Ga.)  142. 
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Iowa.  —  Ex  p.  Holman,  28  Iowa  88,  4  Am. 
Rep.  159. 

Massachusetts.  —  Com.  v.  Downes,  24  Pick. 
(Mass.)  227 ;  Ex  p.  Kimball,  9  Law  Rep.  (Mass.) 
500;  Kenniston's  Case,  9  Law  Rep.  (Mass.)  548; 
Com.  v.  Harrison,  11  Mass.  63;  Com.  v.  Gush- 
ing, 11  Mass.  67,  6  Am.  Dec.  156;  Sims's  Case, 
7  Cush.  (Mass.)  285;  Sanborn  v.  Carleton,  15 
Gray  (Mass.)  399. 

New  Hampshire.  —  State  v.  Dimick,  12  N. 
H.  194,  37  Am.  Dec.  197. 

New  Jersey. — State  v.  Brearly,  5  N.  J.  L. 
639. 

New  York.  —  Matter  of  Carlton,  7  Cow.  (N. 
Y.)  471;  Ex  p.  Wilson,  4  City  Hall  Rec. 
(N.  Y.)  47;  Almeida's  Case,  2  Wheel.  Crim.  (N. 
Y.)  576;  Matter  of  Ferguson,  9  Johns.  (N.  Y.) 

239- 

North  Carolina.  — Ex  p.  Mason,  I  Murph.  (5 
N.  Car.)  336. 

Ohio .  —  Matter  of  Collier,  6  Ohio  St.  55. 

Pennsylvania.  —  Olmsted's  Case,  Bright. 
(Pa.)  9;  Lockington's  Case,  Bright.  (Pa.)  269; 
Com.  v.  Blake,  8  Phila.  (Pa.)  523;  Com.  v. 
Camac,  1  S.  &  R.  (Pa.)  87;  Com.  v.  Gamble, 
11  S.  &  R.  (Pa.)  93;  Com.  v.  Wright,  3  Grant 
Cas.  (Pa.)  437;  Com.  v.  Gane,  3  Grant  Cas. 
(Pa.)  447;  Com.  v.  Murray,  4  Binn.  (Pa.)  487, 
5  Am.  Dec.  412;  Com.  v.  Barker,  5  Binn.  (Pa.) 
423;  Com.  v.  Callan,  6  Binn.  (Pa.)  255;  Com. 
v.  Fox,  7  Pa.  St.  336;  Williamson  v.  Lewis,  39 
Pa.  St.  9. 

Virginia.  —  Ex  p.  Pool,  2  Va.  Cas.  276. 

Wisconsin.- — Matter  of  Booth,  3  Wis.  1;  In 
re  Higgins,  16  Wis.  351;  In  re  Tarble,  25  Wis. 
390,  3  Am.  Rep.  85. 

For  a  Strong  Argument  in  favor  of  concurrent 
state  jurisdiction,  see  the  opinion  of  Chief 
Justice  Tilghman  in  Lockington's  Case, 
Bright.  (Pa.)  269. 

3.  Jurisdiction  of  State  Courts  Denied  by  Federal 
Courts,  —  Ex  p.  Robinson,  1  Bond  (U.  S.)  39; 
Matter  of  Farrand,  1  Abb.  (U.  S.)  140;  Ex  p. 
Jenkins,  2  Wall.  Jr.  (C.  C.)  521;  In  re  Vere- 
maitre,  3  Am.  L.  J.  N.  S.  438,  28  Fed.  Cas.  No. 
16,915;  In  re  Neill,  8  Blatchf.  (U.  S.)  156; 
Norris  v.  Newton,  5  McLean  (U.  S.)  92;  U.  S. 
v.  Rector,  5  McLean  (U.  S  )  174;  Thomas  v. 
Crossin,  (Pa.  1854)  3  Am.  L.  Reg.  207;  Exp. 
Sifford,  (U.  S.  Dist.  Ct.  1856)  5  Am.  L.  Reg. 
659;  Matter  of  Keeler,  Hempst.  (U.  S.)  306; 
Collier's  Case,  6  Op.  Atty»-Gen.  103;  Belliger- 
ent Asylum,  7  Op.  Atty.-Gen.  123;  William- 
son's Case,  7  Op.  Atty.-Gen.  482. 
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decisions  of  some  of  the  state  courts  were  to  the  same  effect.1  The  law 
remained  in  this  condition  until  the  year  1858,  when  the  matter  came  before 
the  Supreme  Court  of  the  United  States,  and  that  court  held  that  while  state 
courts  and  judges  have  the  power  to  issue  a  writ  of  habeas  corpus  in  any  case 
where  the  party  is  imprisoned  within  the  territorial  limits  of  the  state  to 
inquire  for  what  cause  and  by  what  authority  he  is  confined,  provided  it  does 
not  appear  when  the  application  is  made  that  the  prisoner  is  in  custody  under 
"  the  authority  of  the  United  States,"  they  have  no  power  to  issue  the 
writ  when  the  application  shows  that  the  custody  is  under  such  authority, 
and  a  return  showing  that  fact,  when  it  did  not  appear  by  the  applica- 
tion, terminates  their  jurisdiction  in  the  matter.2  This  case,  however,  did 
not  entirely  settle  the  dispute,  but  various  questions  were  raised  as  to  the 
meaning  of  the  court  in  the  use  of  the  words  "  authority  of  the  United 
States."  In  some  cases  it  was  held  that  these  words  contemplated  only  law- 
ful and  undisputed  authority,3  and  that  the  state  courts  still  possessed  the 
power,  by  means  of  the  writ  of  habeas  corpus,  to  discharge  from  custody  per- 
sons who  were  illegally  detained  by  federal  officers  acting  under  a  claim  or 
color  of  authority  of  the  United  States,  but  without  judicial  process  or  other 
warrant  of  law;4  while  in  other  states  the  decision  of  the  Supreme  Court  of 
the  United  States,  above  referred  to,  was  accepted  as  establishing  the  exclu- 

"  It  is  a  matter  of  notoriety  that  in  the  Dis- 
trict Courts  of  the  United  States  the  jurisdic- 
tion of  a  state  court  to  discharge  on  habeas 
corpus  a  soldier  or  sailor  held  under  a  law  of 
the  United  States  has  generally,  if  not  uni- 
formly, been  denied."  Matter  of  Hopson,  40 
Barb.  (N.  Y.)  51. 

The  Opinion  of  the  Federal  Judiciary  Has  Not 
Always  Been  Unanimous,  however,  in  respect  to 
this  matter.  See  the  dissenting  opinion  of  the 
chief  justice  of  the  United  States  in  Tarble's 
Case.  13  Wall.  (U.  S.)  412. 

1.  Jurisdiction  Refused  by  State  Courts  Where 
Detention  Was  by  Federal  Authority.  —  State  v. 
Plime,  T.  U.  P.  Charlt.  (Ga.)  142;  Matter  of 
Spangler,  11  Mich.  298;  State  v.  Zulich,  29 
N.  J.  L.  409;  Ex  p.  Hill,  5  Nev.  154;  Ex  p. 
Rhodes,  2  Wheel.  Crim.  (N.  Y.)  559;  Husted's 
Case,  1  Johns.  Cas.  (N.  Y.)  136;  Roberts'  Case, 
2  Am.  L.  J.  192.  See  also  Ex  p.  Le  Bur,  49 
Cal.  159,  2  Cent.  L.  J.  122;  Ex  p.  Kelly,  37 
Ala.  474;  State  v.  M'Bride,  Rice  L.  (S.  Car.)40O. 

In  Ex  p.  Hill,  38  Ala.  429,  the  same  ques- 
tion was  raised  as  between  a  state  court  and 
the  Confederate  government. 

2.  Decision  of  Supreme  Court  Against  State 
Jurisdiction.  —  Ableman  v.  Booth,  21  How.  (U. 
S.)  506. 

3.  Limited  Interpretation  of  Ableman  v.  Booth. 

—  In  Ohio,  etc.,  R.  Co.  n.  Fitch,  20  Ind.  498, 
it  was  held  that  the  rule  laid  down  in  ihe  case 
of  Ableman  v.  Booth,  21  How.  (U.  S.)  506, 
cited  in  the  next  preceding  note,  applied  only 
where  a  person  was  in  custody  on  process 
duly  issued  by  the  judicial  authority  of  the 
United  States. 

In  Com.  v.  Wright,  3  Grant  Cas.  (Pa.)  437, 
Lowrie,  C.  J.,  said  that  the  case  of  Ableman 
v.  Booth,  21  How.  (U.  S.)  506,  "  decides  only 
that  a  prisoner  cannot  be  taken  out  of  the  cus- 
tody of  the  jurlicial  department  of  the  federal 
government  by  means  of  a  habeas  corpus 
issued  by  a  state  court,"  and  that  if  the  chief 
justice  of  the  United  Stales,  who  delivered  the 
opinion  in  that  case,  meant  more  than  this, 
"  he  meant  more  than  the  case  called  for,  and 
all  beyond  is  mere  obiter  dictum  and  cannot  be 
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taken  by  itself  as  sufficient  authority  for  so 
important  a  principle."  See  also  Ex  p.  Kelly, 
37  Ala.  474;  McConologue's  Case,  107  Mass. 
154;  Matter  of  Barrett,  42  Barb.  (N.  Y.)  479. 

4.  Custody  by  Federal  Officers  Without  Judicial 
Process  —  Jurisdiction  Claimed  by  State  Courts. 
—  Numerous  cases  arising  both  before  and 
after  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Ableman  v.  Booth,  21  How. 
(U.  S.)  506,  presented  the  question  whether  a 
state  court  had  the  power,  by  habeas  corpus, 
to  take  a  person  out  of  the  custody  of  a  fed- 
eral officer  who  acted  by  virtue  of  his  office  in 
detaining  the  prisoner,  but  without  judicial 
process  or  express  statutory  authority,  and  the 
detention  appearing  to  be  illegal  and  unauthor- 
ized. This  question  was  frequently  raised 
where  minors  unlawfully  enlisted  in  the  army 
or  navy  of  the  United  Stales  were  detained  by 
their  commanding  officers,  and  it  was  held, 
almost  without  exception,  that  in  such  cases 
the  state  courts  had  jurisdiction. 

Connecticut.  —  Lanahan  v.  Birge,  30  Conn. 
438. 

Indiana. —  Skccn  v.  Monkeimer,  21  Ind.  I; 
Griffin  v.  Wilcox,  21  Ind.  370. 

Iowa.  —  Ex  p.  Anderson,  16  Iowa  595;  Ex  p. 
Holman,  28  Iowa  89,  4  Am.  Rep.  159. 

Massachusetts.  —  Com.  v.  Harrison,  11  Mass. 
63;  Com.  v.  Cushing,  11  Mass.  67,  6  Am.  Dec. 
156;  Com.  v.  Downes.  24  Pick.  (Mass.)  227. 

New  Hampshire.  —  State  v.  Dimick,  12  N. 
H.  194,  37  Am.  Dec.  197. 

New  Jersey.  —  State  v.  Brearly,  5  N.  J.  L.  639. 
New  York.  —  Matter  of  Barrett,  42  Barb. 
(N.  Y.)  479;  People  v.  Gaul.  44  Barb.  (N.  Y.) 
98;  Matter  of  Martin,  45  Barb.  (N.  Y.)  142; 
Matter  of  Dobbs,  (N.  Y.  Super.  Ct.)  21  How. 
Pr.  (N.  Y.)  68;  Matter  of  Webb,  (Supm.  Ct. 
Spec.  T.)  24  How.  Pr.  (N.  Y.)  247;  Phclan  s 
Case,  (C.  PI.)  9  Abb.  Pr.  (N.  Y.)  286;  Dabb's 
Case,  (N.  Y.  Super.  Ct.)  12  Abb.  Pr.  (N.  Y.) 
113;  U.  S.  v.  Wyngall,  5  Hill  (N.  Y.)  16:  Mat- 
ter of  Stacy,  10  Johns.  (N.  Y.)  328;  Matter  of 
Carlton,  7  Cow.  (N.  Y.)  471 ;  Matter  of  Jordan, 
(N.  Y.  1863)  2  Am.  L.  Reg.  N.  S.  74c).  In  an 
earlier  decision  in  New  York  the  jurisdiction 
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sive  jurisdiction  of  the  federal  courts  in  all  cases  where  the  custody  was  under 
the  authority  of  the  United  States,  whether  by  judicial  process  or  otherwise.1 
This  conflict  was  finally  settled'  by  a  decision  of  the  Supreme  Court  of  the 
United  States  in  1871,  holding  that  state  courts  have  no  authority  on  habeas 
corpus  to  discharge  a  person  who  is  confined  under  the  authority,  or  claim  and 
color  of  the  authority,  of  the  United  States,  by  an  officer  of  that  government.2 
(2)  Custody  under  State  Authority.  —  If  a  person  is  in  custody  under  state 
authority,  the  federal  courts  have  power  to  interfere  on  habeas  corpus  only  in 
cases  where  the  power  to  do  so  has  been  given  by  statute.  Where  a  person 
had  been  committed  to  jail  by  a  state  court,  the  federal  courts,  under  the 
Judiciary  Act  of  1789,  had  jurisdiction  only  when  they  required  the  presence 
of  the  prisoner  as  a  witness.3  By  various  statutes  the  power  of  the  federal 
courts  has  been  extended,  and  they  may  now  discharge  a  prisoner  who  has 
been  committed  to  jail  by  a  state  court  in  any  case  where  the  commitment 
was  for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  or 


of  the  state  conns  was  doubted.  Matter  of 
Ferguson,  9  Johns.  (N.  Y.)  239.  And  in  a 
later  case  the  jurisdiction  of  the  state  courts 
in  this  respect  was  denied.  Rielly's  Case,  (C. 
PI.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  334. 

Ohio.  —  Matter  of  Disinger,  12  Ohio  St. 
256. 

Pennsylvania.  — Com.  v.  Fox,  7  Pa.  St.  336; 
Com.  v.  Gamble,  11  S.  &  R.  (Pa.)  93;  Com.  v. 
Murray,  4  Binn.  (Pa.)  487,  5  Am.  Dec.  412; 
Com.  v.  Callan,  6  Binn.  (Pa.)  255;  Com.  v. 
Camac,  I  S.  &  R.  (Pa.)  87;  Com.  v.  Wright,  3 
Grant  Cas.  (Pa.)  437;  Com.  v.  Gane,  3  Grant 
Cas.  (Pa.)  447;  Com.  v.  Self  ridge,  7  Phila. 
(Pa.)  76;  Com.  v.  Blake,  8  Phila.  (Pa.)  523. 

Wisconsin.  —  Matter  of  Gregg,  15  Wis.  479; 
In  re  Higgins,  16  Wis.  351;  In  re  Tarble,  25 
Wis.  390,  3  Am.  Rep.  85. 

In  Skeen  v.  Monkeimer,  21  Ind.  1,  the  state 
courts  of  Indiana  discharged  on  habeas  corpus 
a  person  who  was  arrested  by  the  military 
authorities  of  the  United  States  under  a  special 
order  of  the  commanding  general  to  arrest  and 
send  to  headquarters  all  persons  engaged  in 
stealing,  concealing,  or  preventing  the  deliv- 
ery of  any  government  property. 

Soldiers  and  Sailors  Held  for  Trial  by  Court 
Martial.  —  Within  the  rule  laid  down  in  Able- 
man  v.  Booth,  21  How.  (U.  S.)  506,  it  has  been 
held  that  even  though  the  enlistment  of  a 
soldier  is  void  because  he  was  under  the  pre- 
scribed age,  yet  if  he  has  been  arrested  by 
the  military  authorities  for  a  military  offense, 
e.  g.,  desertion,  and  is  held  for  trial  by  court 
martial,  he  is  in  custody  under  "  the  authority 
of  the  United  States,"  and  therefore  a  state 
court  has  no  power,  so  long  as  he  is  held  on 
such  charge,  to  discharge  him 'from  the  cus- 
tody of  the  military  authorities  on  the  ground 
that  his  enlistment  was  void,  because  in  such 
case  the  prisoner  is  in  custody  Ly  virtue  of  the 
process  issued  under  the  laws  of  the  United 
States  for  an  offense  against  those  laws.  Exp. 
Anderson,  16  Iowa  595;  State  v.  Zulich,  29 
N.  J.  L.  409;  Matter  of  Beswick,  (Supm.  Ct.) 
25  How.  Pr.  (N.  Y.)  149;  Matter  of  Hopson, 
40  Barb.  (N.  Y.)  34;  Shirk's  Case,  5  Phila. 
(Pa.)  333,  20  Leg.  Int.  (Pa.)  260.  See  also 
Com.  v.  Gamble,  11  S.  &  R.  (Pa.)  93. 

Previously,  however,  the  state  courts  exer- 
cised the  power  to  discharge  a  soldier  who  was 
held  under  an  invalid  enlistment,  even  though 
he  was  in  custody  awaiting  trial  by  court  mar- 


tial for  a  military  offense.  Com.  v.  Cushing, 
11  Mass.  67,  6  Am.  Dec.  156. 

The  Enlistment  Acts  of  1862  and  1864,  author- 
izing a  secreiary  of  war  to  discharge  enlisted 
minors  on  certain  terms  and  conditions,  were 
construed  as  giving  to  the  secretary  of  war  ex- 
clusive power  in  the  matter,  and  to  take  away 
the  jurisdiction  formerly  exercised  by  state 
courts  to  grant  writs  of  habeas  corpus  in  order 
to  procure  the  discharge  of  minors  who  had 
enlisted  under  age.  Matter  of  O'Connor,  48 
Barb.  (N. .  Y.)  258.  But  these  enlistment  acts 
did  not  affect  the  jurisdiction  of  the  federal 
courts  in  such  cases.  In  re  McDonald,  I  Low- 
ell (U.  S.)  100,  16  Fed.  Cas.  No.  8,752. 

1.  Doctrine  of  Ableman  v.  Booth  Accepted  by 
State  Courts.  —  Matter  of  Spangler,  11  Mich. 
298;  Matter  of  Hopson,  40  Barb.  (N.  Y.)  34; 
Matter  of  Beswick,  (Supm.  Ct.)  25  How.  Pr. 
(N.  Y.)  149.    See  also  Ex  p.  Hill,  5  Nev.  154. 

2.  Tarble's  Case,  13  Wall.  (U.  S.)  397.  The 
effect  of  this  case  is  to  overrule  all  the  cases 
cited  in  the  preceding  part  of  this  section 
which  assert  the  power  of  state  courts,  in  any 
case,  to  discharge  a  person  from  the  custody 
of  a  federal  officer  who,  in  detaining  the  pris- 
oner, acts  under  the  authority,  or  undera  claim 
or  color  of  the  authority,  of  the  LTnited  States. 

Decision  in  Tarble's  Case  Acquiesced  in  by  State 
Courts.  —  In  In  re  Copenhaver,  118  Mo.  377,  40 
Am.  St.  Rep.  382,  Black,  C.  J.,  delivering  the 
opinion  of  the  court,  after  referring  to  Tarble's 
Case,  13  Wall.  (U.  S  )  397,  and  Ableman  v. 
Booth,  21  How.  (U.  S.)  506,  said:  "  From  the 
foregoing  authorities  it  must  be  taken  as  now 
well-established  law  that  state  courts  and  the 
judges  thereof  have  no  jurisdiction  or  power 
to  discharge  persons  who  are  held  in  custody 
by  authority  of  the  federal  courts,  or  by  the 
authority  of  the  commissioners  of  such  courts, 
or  by  officers  of  the  United  States  acting  under 
the  laws  thereof;  and  this  is  true  though  the 
judgments  or  orders  of  the  federal  courts  or 
commissioners  are  illegal.  The  remedy  in  all 
such  cases  is  in  the  courts  of  the  United 
Stales.  Adherence  to  these  rules  is  absolutely 
necessary  to  prevent  conflict  of  jurisdiction 
and  to  maintain  and  uphold  the  stability  of 
both  the  national  and  state  governments." 

3.  Custody  under  State  Process  —  Original  Juris- 
diction of  Federal  Courts.  —  See  supra,  this  sec- 
tion, Limitation  of  Federal Jurisdiction — Former 
Rule. 
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an  order,  process,  or  decree  of  a  court  or  judge  thereof,  or  where  the  custody 
is  in  violation  of  the  Constitution,  laws  or  treaties  of  the  United  States,  or 
where  the  prisoner  is  a  citizen  or  subject  of  a  foreign  state  and  his  detention 
involves  questions  of  international  law;  and  so,  too,  they  may  temporarily 
take  a  prisoner  out  of  state  custody  where  he  is  needed  as  a  witness. 1  But 
while  the  federal  courts  are  undoubtedly  vested  with  this  power,2  it  is  held 
that  it  should  be  exercised  only  in  a  clear  case,  and  when  justice  demands 
prompt  action.3 

If  a  PersoD  Held  to  Bail  in  a  Federal  Court  Is  Imprisoned  by  State  Authority,  it  would 
seem  that  the  power  of  the  federal  court  to  proceed  with  the  prosecution  is 
not  thereby  postponed  to  the  proceeding  in  the  state  court,  the  general  rule 
being  that  where  both  a  state  and  a  federal  court  have  jurisdiction  of  the  same 
person  or  thing,  the  jurisdiction  is  exclusive  in  the  court  by  which  it  was  first 
acquired.4  But  the  priority  of  the  federal  jurisdiction  in  such  case  may  be 
insisted  on  only  by  the  federal  authorities,  and  habeas  corpus  will  not  lie  in 
the  federal  court  as  a  matter  of  personal  right,  at  the  instance  of  the  prisoner 
or  of  his  bail,  for  his  release  from  such  custody,  on  the  ground  that  his  case 
in  the  federal  court  is  first  triable.5 

d.  Concurrent  Jurisdiction.  —  Cases  in  which  the  federal  and  state 
courts  have  concurrent  jurisdiction  to  issue  the  writ  of  habeas  corpus  are  of 
frequent  occurrence.  This  concurrent  jurisdiction  exists  in  all  cases  except 
where  a  party  is  held  in  custody  under  the  authority  of  the  United  States.6 
Thus,  either  a  state  or  a  federal  court  may  issue  the  writ  to  inquire  into  the 
legality  of  the  detention  of  a  person  who  is  held  under  a  warrant  of  interstate 


1.  Extension  of  Federal  Jurisdiction  to  Cases  of 
Custody  under  State  Authority.  —  See  supra,  this 
section,  Limitation  of  Federal  Jurisdiction  — 
Present  Rule. 

2.  The  Question  of  the  Power  or  Jurisdiction  of 
a  Federal  Court  to  inquire  into  the  cause  of  the 
commitmeni  of  a  person,  and  todischarge  him 
if  he  be  restrained  of  his  liberty  in  violation  of 
the  Constitution  of  the  United  States,  cannot 
be  affected  by  the  fact  that  he  is  held  under 
the  authority  of  a  state.  Exp.  Royall,  117  U. 
S.  241. 

3.  Paramount  Power  of  Federal  Courts  to  Be 
Exercised  with  Caution.  —  See  Taylor  v.  Carryl, 
20  How.  (U.  S.)  583;  Covell  v.  Heyman,  m 
U.  S.  176. 

The  Courts  of  the  United  States  Have  Great  Re- 
spect for  State  Authority,  and  it  is  only  after 
full  and  most  careful  investigation  and  con- 
sideration, although  acting  within  the  un- 
doubted scope  of  its  jurisdiction,  that  a  federal 
court  will  take  from  a  state  officer  a  person 
committed  to  him  by  a  stale  court  and  charged 
with  an  offense  against  state  laws  which  are 
attacked  as  in  conflict  with  the  Federal  Consti- 
tution. In  re  Jordan,  49  Ted.  Rep.  238.  See 
also  Whitien  v.  Tomlinson,  160  U.  S.  232; 
Pepke  v.  Cronan,  155  U.  S.  100;  Cook  v.  Hart, 
146  U.  S.  183;  //;  re  Duncan,  139  U.  S.  449; 
Ex  p.  Fonda,  117  U.  S.  516;  Mew  York  v.  Eno, 
155  U.  S.  89;  ///  re  Wood,  140  U.  S.  278;  ///  re 
Maldonado,  63  Fed.  Rep.  825;  /;/  re  Flinn,  57 
Fed.  Kep.  496;  In  re  King,  51  Fed.  Rep.  434; 
Ex  p.  Yung  Jon,  28  Fed.  Rep.  308;  Ex  f>. 
Hanson,  2S  Fed.  Rep.  127. 

4.  Jurisdiction  Exclusive  in  Court  First  Acquir- 
ing It.  —  Taylor  v.  Tain  lor,  16  Wall.  (I',  s.) 
366.  See  also  the  titles  Jurisdiction;  Unitud 
States  Courts. 

5.  Priority  of  Federal  Jurisdiction  Not  Availablo 
to  Prisoner  or  His  Bail.  —  In  re  Fox,  51  F"cd. 


Rep.  427;  U.  S.  v.  French,  1  Gall.  (U.  S.)  1; 
Mackin  v.  People,  (111.  1886)  8  N.  E.  Rep.  178. 

No  Principle  of  Comity  requires  a  federal  court 
from  which  a  writ  of  habeas  corpus  has  been 
obtained  by  a  person  arrested  under  a  state 
law  alleged  to  be  in  violation  of  the  Constitu- 
tion of  the  United  States,  to  remand  the  pris- 
oner to  the  custody  of  the  state  officers.  It  is 
only  when  no  special  circumstances  exist 
which  justify  federal  interference  that  the 
questions  involved  will  be  left  with  the  de- 
termination of  the  state  court,  and  that  is  a 
matter  within  the  discretion  of  the  federal 
court.    Ex  p.  Jervey,  66  Fed.  Rep.  957. 

6.  Concurrent  Jurisdiction  of  Federal  and  State 
Courts.  —  See  Robb  v.  Connolly,  in  U.  S.  624, 
disapproving  In  re  Robb,  19  Fed.  Rep.  26. 

When  Federal  Jurisdiction  Is  Exclusive.  —  The 
right  of  state  courts  is  subject  to  the  exclusive 
and  paramount  authority  of  the  national  gov- 
ernment by  its  own  judicial  tribunals  to  de- 
termine whether  persons  arc  legally  held  in 
custody  by  the  authority  of  the  courts  of  the 
United  States,  or  by  the  commissioners  of  such 
courts,  or  by  the  officers  of  the  general  gov- 
ernment acting  under  the  laws  of  the  United 
Slates.  Robb  v.  Connolly,  111  U.  S.  639;  Ex 
p.  Hoi  man,  28  Iowa  88,  4  Am.  Rep.  159.  See 
also  supra,  this  section.  Conflicting  Jurisdiction 
—  Custody  under  Federal  Authority. 

When  State  Jurisdiction  Is  Exclusive.  —  Cus- 
tody under  the  process  of  a  stale  court  cannot 
be  interfered  with  by  a  federal  court,  unless 
such  custody  is  in  violation  of  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States,  or 
unless  the  prisoner  is  required  as  a  witness 
in  a  federal  court.  //;  re  Hrosnahan,  tS  Fed. 
Rep.  62.  See  also  Ex  p.  I'lrich,  43  Fed.  Rep. 
661;  U.  S.  v.  Rector,  5  McLean  (U.  S.)  174; 
In  re  Enslow,  45  Fed.  Rep.  35 1 ;  In  >e  Taylor, 
13  West.  Jur.  505,  25  Int.  Rev.  Rcc.  321;  In  re 
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extradition,1  or  where  the  detention  under  state  authority  is  alleged  to  be  in 
violation  of  the  Constitution  or  laws  of  the  United  States;2  and,  where  a  per- 
son who  is  a  citizen  of  one  state  is  restrained  of  his  liberty  by  a  citizen  of 
another  state,  but  the  custody  is  not  under  the  process  of  a  state  court,  the 
diverse  citizenship  of  the  parties  gives  to  the  federal  courts  jurisdiction  which 
may  be  exercised  concurrently  with  the  courts  of  the  state.3  Cases  also  occur 
in  which  concurrent  jurisdiction  over  the  same  subject-matter  exists  in  several 
state  courts  or  in  several  federal  courts,  and  in  such  cases  the  jurisdiction  of 
the  court  which  first  takes  cognizance  of  the  matter  becomes  exclusive,  and 
no  other  court  will  interfere  so  long  as  that  proceeding  is  pending.4 

V.  Nature  and  Scope  of  Remedy  —  1.  In  General.  —  The  writ  of  habeas 
corpus  is  a  high  prerogative  writ,5  given  by  the  common  law,6  and  of  authority 


Alsberg,  16  Nat.  Bankr.  Reg.  116;  U.  S.  v. 
French,  I  Gall.  (U.  S.)  i;  Exp.  Touchman,  i 
Hughes  (U.  S.)  601. 

1.  Concurrent  Jurisdiction  in  Extradition  Cases 

—  United  States.  —  Roberts  v.  Reilly,  116  U.  S. 
80;  Ex  p.  Reggel,  114  U.  S.  642;  Robb  v.  Con- 
nolly, in  U.  S.  624;  Matter  of  Titus,  8  Ben. 
(U.  S.)  411;  Exp.  Whitten,  67  Fed.  Rep.  230; 
In  re  Cook,  49  Fed.  Rep.  833;  hi  re  Fitton,  45 
Fed.  Rep.  471;  Ex  p.  Brown,  28  Fed.  Rep. 
654;  In  re  Roberts,  24  Fed.  Rep.  133;  Ex  p. 
Morgan,  20  Fed.  Rep,  298;  In  re  Doo  Woon, 
18  Fed.  Rep.  898;  Ex  p.  McKean,  3  Hughes 
(U.  S.)  23;  Ex  p.  Smith,  3  McLean  (U.  S.)  121; 
Ex  p.  Jenkins,  2  Wall.  Jr.  (C.  C.)  521.  See 
also  Iasigi  v.  Van  De  Carr,  166  U.  S.  391. 

Alabama.  —  Ex  p.  State,  73  Ala.  503,  49  Am. 
Rep.  63. 

Massachusetts.  —  Com.  v.  Hall,  9  Gray 
(Mass.)  262,  69  Am.  Dec.  285. 

Ohio.  —  Wilcox  v.  Nolze,  34  Ohio  St.  520. 

Texas.  —  Ex  p.  Thornton,  g  Tex.  635. 

When  Federal  Courts  Will  Not  Interfere.  — 
That  the  federal  courts  have  jurisdiction  in 
cases  of  interstate  extradition  has  never  been 
questioned.  Undoubtedly  the  courts  of  the 
United  States  have  jurisdiction,  on  habeas  cor- 
pus, to  discharge  from  custody  a  person  who  is 
restrained  of  his  liberty  in  violation  of  the  Con- 
stitution or  laws  of  the  United  States.although 
he  may  be  held  under  state  process  for  an  al- 
leged offense  against  the  laws  of  such  state.  A 
federal  .  court  will  not,  however,  on  habeas 
corpus,  discharge  a  prisoner  charged  with  a 
violation  of  the  laws  of  one  state,  and  appre- 
hended in  another,  where  it  appears  by  the 
recitals  the  warrant  under  which  he  was  ar- 
rested, and  the  record  of  the  extradition  pro- 
ceedings, that  no  constitutional  right,  will  be 
violated  by  remanding  him  to  the  custody  of 
the  agent  of  the  state  demanding  him.  Exp. 
Dawson,  83  Fed.  Rep.  306,  49  U.  S.  App.  674. 

Exhausting  Remedy  in  State  Court  Before  In- 
terference by  Federal  Court.  —  In  Exp.  Whitten, 
67  Fed.  Rep.  230,  it  was  held  that  where  a  per- 
son in  slate  custody  had  been  extradited  from 
another  state,  a  federal  court  would  not  inter- 
fere to  discharge  him  on  habeas  corpus  on  the 
ground  that  the  extradition  proceedings  were 
invalid,  it  being  claimed  that  the  indictment 
was  procured  by  mistake,  and  that  the  prisoner 
was  not  in  fact  a  fugitive  from  justice  until 
that  question  had  been  raised  and  determined 
in  the  state  court. 

2.  Custody  by  State  Authority  in  Violation  of 
the  Constitution  or  Laws  of  United  States.  —  In  re 
Wo  Lee,  26  Fed.  Rep.  471.    See  also  supra. 


this  section,  Limitation  of  Federal  Jurisdiction 
—  Custody  in  Violation  of  Constitution,  Laws,  or 
Treaties  of  the  United  States. 

3.  Concurrent  Jurisdiction  in  Case  of  Diverse 
Citizenship.  —  King  v.  McLean  Asylum,  21  U. 
S.  App.  481. 

4.  Jurisdiction  of  Court  First  Acting  Is  Exclu- 
sive —  United  States.  —  Mahon  v.  Justice,  127 
U.  S.  700;  Horner  v.  U.  S.,  143  U.  S.  570; 
Taylors.  Taintor,  16  Wall.  (U.  S.)  366;  Taylor 
v.  Carryl,  20  How.  (U.  S.)  583;  Ex  p.  Whitten, 
67  Fed.  Rep.  230;  U.  S.  v.  Jailer,  2  Abb.  (U. 
S.)  265;  U.  S.  v.  Rector,  5  McLean  (U.  S.)  174; 
Exp.  Robinson,  6  McLean  (U.  S.)  355;  U.  S. 
v.  Doss,  (U.  S.  Dist.  Ct.  1872)  11  Am.  L.  Reg. 
N.  S.  320;  Ex  p.  Sifford,  (U.  S.  Dist.  Ct.  1856) 
5  Am.  L.  Reg.  659. 

Colorado.  —  Cooper  v.  People,  13  Colo.  337; 
Matter  of  Farrell,  22  Colo.  461;  People  v.  Dis- 
trict Ct.,  8  Colo.  App.  519.  See  also  In  re 
Doyle,  (Colo.  1899)  55  Pac.  Rep.  1080. 

Iowa.  —  Ex  p.  Holman,  28  Iowa  88,  4  Am. 
Rep.  159;  Ex  p.  McRoberts,  16  Iowa  600. 

Louisiana.  — State  v.  Levy,  38  La.  Ann.  918; 
State  v.  Morales,  38  La.  Ann.  919;  In  re 
Strickland,  41  La.  Ann.  324;  State  v.  Scott,  43 
La.  Ann.  857. 

Missouri.  —  State  v.  Murphy,  132  Mo.  382. 
53  Am.  St.  Rep.  491. 

New  York.  —  People  v.  Fiske,  (Supm.  Ct. 
Spec.  T.)45  How.  Pr.  (N.  Y.)  294. 

North  Carolina.  —  State  v.  Miller,  97  N. 
Car.  451. 

Ohio.  — Ex  p.  Bushnell,  8  Ohio  St.  600; 
Keating  v.  Spink,  3  Ohio  St.  105. 

South  Carolina.  —  Ex  p.  Gilchrist,  4  McCord 
L.  (S.  Car.)  233. 

As  to  the  General  Rule  that  where  two  courts 
have  concurrent  jurisdiction  over  the  same 
subject-matter  the  court  in  which  the  case  is 
first  commenced  is  entitled  to  retain  it,  see  the 
title  Courts,  vol.  8,  p.  33,  and  the  title  Juris- 
diction. See  also  the  title  Jurisdiction,  12 
Encyc.  of  Pl.  and  Pr.  151. 

5.  Habeas  Corpus  a  Prerogative  Writ.  —  Crow- 
ley's Case,  2  Swanst.  68;  Ex  p.  Watkins,  3 
Pet.  (U.  S.)  193;  In  re  Barry,  42  Fed.  Rep.  113; 
Case  of  Twelve  Commitments,  (C.  PI.)  19 
Abb.  Pr.  (N.  Y.)  394,  1  Daly  (N.  Y.)  512;  3 
Black.  Com.  131 ;  Bac.  Abr.,  tit.  Habeas  Corpus, 
A;  2  Kent's  Com.  26;  2  Story  on  Const.  207. 

Appellate  Character  of  Writ. —  Proceedings  un- 
der a  writ  of  habeas  corpus,  as  in  all  preroga- 
tive writs,  were  regarded  as  appellate  in  their 
character.  Case  of  Twelve  Commitments,  (C. 
PI.)  19  Abb.  Pr.  (N.  Y.)  394,  1  Daly  (N.  Y.)  512. 

6.  Habeas  Corpus  of  Common-law  Origin.  —  Ex 
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paramount  to  that  of  all  other  writs,1  for  the  purpose  of  effecting  a  speedy 
release  of  the  subject  or  citizen,  whether  an  infant  or  a  person  of  full  age, 
from  any  illegal  restraint  of  his  liberty;2  but  it  is  not  designed  to  punish  the 
person  imposing  the  restraint,  or  to  furnish  redress  for  the  unlawful  deten- 
tion,3 nor  can  it  be  used  as  a  writ  of  quo  warranto,4  or  as  a  writ  of  error  or  an 


p.  Basset,  i  N.  Sess.  Cas.  337,  6  Q.  B.  481,  51 
E.  C.  L.  481,  14  L.  J.  M.  C.  17,  9  Jur.  66; 
Matter  of  Keeler,  Hempst.  (U.  S.)  306;  Kirby 
v.  State,  62  Ala.  51;  Deckard  v.  State,  38  Md. 
186;  Dickinson  v.  State  Bank,  16  N.  J.  L.  354; 
Morris  Canal,  etc.,  Co.  v.  Vannatta,  17  N.  J.  L. 
159;  People  v.  Liscomb,  60  N.  Y.  559,  19  Am. 
Rep.  211.  See  also  supra,  this  title,  History  of 
Writ. 

When  Jurisdiction  Need  Not  Appear  on  Face  of 
Proceeding.  —  Since  the  writ  of  habeas  corpus 
is  a  common-law  remedy,  it  is  held  that, 
though  it  is  summary  in  character,  it  is  not  a 
special  proceeding  under  the  Maryland  statute 
conferring  jurisdiction  on  the  courts  of  that 
state,  in  the  sense  that  an  attachment  is  a 
special  proceeding;  and  therefore  the  jurisdic- 
tion of  the  court  or  judge  issuing  the  writ  need 
not  appear  on  the  face  of  the  proceeding  in 
order  to  authorize  a  prosecution  for  perjury 
in  testifying  falsely  on  the  hearing.  Deckard 
v.  State,  38  Md.  186. 

1.  Authority  of  Habeas  Corpus  Paramount  to 
That  of  All  Other  Writs.  —  Haley's  Case,  I  Mod. 

1  195;  Fazacharly  v.  Baldo,  1  Salk.  352;  Matson 
v.  Swanson,  131  111.  255,  citing 9  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  200. 

By  the  production  of  a  prisoner  under  a  writ 
of  habeas  corpus  the  court  acquires  absolute 
jurisdiction  of  the  person,  and  the  original 
cause  of  commitment  is  suspended  until  the 
case  is  disposed  of.  Stale  v.  Sparks,  27  Tex. 
705.  And  the  custody  is  not  on  the  original 
warrant,  but  is  under  the  authority  of  the  writ 
of  habeas  corpus.  Rex  v.  Bethel,  5  Mod.  22; 
Barth  v.  Clise,  12  Wall.  (U.  S.)  401;  In  re 
Kaine,  14  How.  (U.  S.)  103;  Matson  v.  Swan- 
son,  131  111.  255,  citing  9  Am.  and  Eng.  Encyc. 
of  Law  (isi  ed.)  200.  See  also  Bac.  Abr.,  tit. 
Habeas  Corpus,  B.  13;  Hurd  on  Habeas  Cor- 
pus (2d  ed.)  324. 

2.  Purpose  of  Writ  —  Release  from  Any  Illegal 
Detention  —  Alabama.  —  Kirby  v.  State,  62  Ala. 
51 ;  Ex  p.  McKivett,  55  Ala.  236. 

Arkansas.  —  State  v.  Neel,  48  Ark.  283;  Ex 
p.  Jones,  27  Ark.  349. 

California.  —  Ex  p.  McCullough,  35  Cal.  97; 
Ex  p.  Queen  of  the  Bay,  1  Cal.  157. 

Louisiana. — State  v.  Duson,  36  La.  Ann. 
856;  Stale  v.  Morales,  38  La.  Ann.  9x9. 

Pennsylvania. — Com.  v.  Lecky,  I  Watts 
(Pa.)  66,  26  Am.  Dec.  37. 

South  Carolina.  —  Matter  of  Kottman,  2 
Hill  L.  (S.  Car.)  363,  27  Am.  Dec.  390. 

Canada.  —  Morency  v.  Fortier,  12  Quebec 
Super.  Ct.  68. 

"  The  Writ  of  Habeas  Corpus  Is  Applicable  to 
Two  Distinct  Classes  of  Cases.  —  First,  where  the 
restraint  or  detention  is  by  private  authority; 
and,  second,  when  the  detention  is  by  commit- 
ment under  legal  process."  Exp.  Mooncy,  26 
W.  Va.  36,  53  Am.  Rep.  59,  citing  Ex  p.  Boll- 
man,  4  Cranch(U.  S.)  75. 

Temporary  Custody  after  conviction  and  be- 
fore a  sentence  of  imprisonment  is  passed  for 
nonpayment    of  the   fine    imposed    will  not 
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authorize  the  prisoner's  discharge  on  habeas 
corpus.    Ex  p.  Russellville,  95  Ala.  19. 

Aliens  are  entitled  to  the  benefit  of  the  writ, 
when  unlawfully  restrained  of  their  liberty. 
Ex  p.  Besset,  6  Q.  B.  481,  51  E.  C.  L.  481,  9 
Jur.  66,  14  L.  J.  M.  C.  17,  I  N.  Sess.  Cas.  337. 
See  also  The  Hottentot  Venus's  Case,  13  East 
195. 

Alien  Enemies,  however,  who  are  prisoners  of 
war  cannot  be  discharged  on  habeas  corpus, 
however  ill-used  or  deceived.  Anonymous,  2 
W.  Bl.  1324,  2  Ken.  K.  B.  473;  Rex  v.  Schiever, 
2  Burr.  765. 

Use  of  Writ  for  Purpose  of  Discovery.  —  It  is 
an  abuse  of  the  writ  of  habeas  corpus  to  use  it 
with  the  knowledge  that  the  child,  control  of 
which  is  sought,  was  not  in  the  custody  of  him 
against  whom  the  writ  is  taken  out,  the  only 
objectof  the  petitioner  being  to  obtain  evidence 
as  to  the  whereabouts  of  the  child.  Matter  of 
Larson,  31  Hun  (N.  Y.)  539. 

Immediate  Action  Not  Always  Required.  —  The 
duty  of  the  court,  in  a  habeas  corpus  proceed- 
ing, is  to  do  what  is  right  between  the  pris- 
oner and  the  public;  and  though  the  writ 
issues  as  a  matter  of  right,  the  prisoner  is  not 
entitled  to  immediate  action  on  it,  without 
regard  to  the  circumstances.  State  v.  Roger, 
7  La.  Ann.  382.  See  also  People  v.  Donohue, 
14  Hun  (N.  Y.)  133. 

3.  Punishment  of  Offender  and  Redress  of  Injury 
Not  Within  Scope  of  Writ.  —  Ex  p.  Coupland,  26 
Tex.  386. 

4.  Habeas  Corpus  Not  Available  as  Writ  of  Quo 
Warranto  —  United  Stales.  —  Griffin's  Case, 
Chase  (U.  S.)  364. 

Iowa.  —  Ex  p.  Strahl,  16  Iowa  369. 
Kentucky.  —  Hoglan  v.  Carpenter,  4  Bush 
(Ky.)  89. 

Louisiana.  —  State  v.  Pertsdorf,  33  La.  Ann. 
141 1 ;  State  v.  Fenderson,  28  La.  Ann.  82. 

Massachusetts.  —  Sheehan's  Case,  122  Mass. 
445,  23  Am.  Rep.  374. 

Michigan.  —  Matter  of  Corrigan,  37  Mich.  66. 

Montana.  —  Parks,  Petitioner,  3  Mont.  426. 

New  Jersey.  —  Miles  v.  Westcott,  15  N.  J.  L. 
J-  175- 

New  Yotk.  —  Matter  of  Wakker,  3  Barb.  (N. 
Y.)  162;  Matter  of  Prime,  1  Barb.  (N.  Y.)  340; 
People  v.  Carrique,  2  Hill  (N.  Y.)  93;  People 
v.  Stevens,  5  Hill  (N.  Y.)630;  Green  v.  Burke, 
23  Wend.  (N.  Y.)  490;  People  v.  White,  24 
Wend.  (N.  Y.)  520. 

North  Carolina.  —  Russell  v.  Whiting,  1 
Winst.  L.  (60  N.  Car.)  463. 

Ohio.  —  Ex  p.  Strang,  21  Ohio  St.  610. 

Pennsylvania.  —  Clark  v.  Com.,  29  Pa.  St. 
129. 

Texas.  —  P.x  p.  Call,  2  Tex.  App.  497. 

Wisconsin.  —  State  v.  Bloom,  17  Wis. 
In  re  Boyle,  9  Wis.  264. 

Compare    Richmond    Mayoralty  Case 
Gratt.  (Va.)  673;  Ex  p   Meredith,  33  Gratt. 
(Va.)  119,  36  Am.  Rep.  771. 

Acts  of  Usurpers. —  If  the  person  issuing  the 
warrant  under  which  the  prisoner  is  restrained 
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appeal,1  or  to  determine  the  right  of  guardianship,2  or  to  try  rights  of  prop- 
erty, as  where  the  question  of  slaver)'  vcl  non  was  to  be  tested  by  a  negro 
against  a  person  who  claimed  the  negro  as  a  slave,3  or  where  a  master  seeks  to 
recover  the  custody  of  his  apprentice.4  Neither  is  it  within  the  province  of 
this  writ  to  determine  a  dispute  as  to  a  state  boundary  line,5  or  to  decide  as 
to  conflicting  rights  to  personal  custody,6  though  where  infants  of  tender 
ye  u  s  are  wrongfully  detained  from  their  parents  or  guardians  it  is  the  practice 
of  the  courts  not  only  to  remove  the  illegal  restraint,  but  to  order  the  deliv- 
ery of  the  infant  to  the  person  entitled  to  its  custody,  because  such  infants 
are  regarded  as  incapable  of  exercising  any  will  as  to  the  selection  of  their 


is  a  mere  usurper,  without  color  of  office,  the 
rule  that  official  authority  cannot  be  questioned 
on  habeas  corpus  does  not  applj.  Ex  p. 
Strahl,  16  Iowa  369.  See  also  Matter  of 
Raker,  (Supm.  Ct.)  11  How.  Pr.  (N.  Y.)  418 ; 
Devlin's  Case,  (C.  PI.)  5  Abb.  Pr.  (N.  Y.)  281. 

1.  Functions  of  Appeal  or  Writ  of  Error  Not 
Within  Scope  of  Writ.  —  See  infra,  this  title, 
Grounds  of  Rcmrdy —  Custody  under  Judgt?ients 
or  Orders  of  Court. 

2.  Eight  of  Guardianship  Not  Triable  on  Habeas 
Corpus  —  England. —  Rex  v.  Delaval,  3  Burr. 
1434;  Rex  v.  Johnson,  1  Stra.  579,  2  Ld. 
Raym.  1333;  Rex  v.  Smith,  2  Stra.  982,  7  Mod. 
234,  Ridg.  Rep.  200;  Villareal  v.  Mellish,  2 
Swanst.  538;  Rex  v.  Hopkins,  7  East  579;  Ex 
p.  Hopkins,  3  P.  Wms.  155;  De  Manneville  v. 
De  Manneville,  10  Ves.  Jr.  52;  Ex  p.  Skinner, 
9  Moo.  278,  17  E.  C.  L.  122;  In  re  Taylor,  4 
Ch.  D.  157;  Matter  of  Andrews,  L.  R.  8  Q.  B. 
153- 

District  of  Columbia.  — In  re  Poole,  2  Mac- 
Arthur  (D.  C.)  583,  29  Am.  Rep.  628. 

Indiana.  — Children's  Guardians  v.  Shutter, 
139  lnd.  268;  State  v.  Banks,  25  Ind.  495. 

Iowa.  —  Burger  v.  Frakes,  67  Iowa  460. 

Massachusetts.  —  Com.  v.  Hamilton,  6  Mass. 
273;  Com.  v.  Hammond,  10  Pick.  (Mass.)  274; 
McConologue's  Case,  107  Mass.  171. 

Mississippi. — Foster  v.  Alston,  6  How. 
(Miss.)  406. 

Missouri.  —  Ferguson  v.  Ferguson,  36  Mo. 
197;  Ex  p.  Toney,  11  Mo.  662. 

New  Jersey. — State  v.  Clover,  16  N.  J.  L. 
419;  State  v.  Cheeseman,  5  N.  J.  L.  511. 

New  York.  —  People  v.  Wilcox,  22  Barb. 
(N.  Y.)  178;  Mercein  v.  People,  25  Wend.  (N. 
Y.)  91,  35  Am.  Dec.  653;  People  v.  Mercein,  8 
Paige  (N.  Y.)47;  Matter  of  Wollstonecraft,  4 
Johns.  Ch.  (N.  Y.)  80. 

Pennsylvania. — Com.  v.  Smith,  1  Brews. 
(Pa.)  547;  Com.  71.  Barney,  4  Brews.  (Pa.)  408; 
Com.  v.  Addicks,  5  Binn.  (Pa.)  520,  2  S.  &  R. 

(Pa.)  174- 

Texas.  —  Fills  v.  Fitts,  21  Tex.  511. 

Virginia. — Armstrong  v.   Slone,  9  Gratt. 
(Va.)  102. 

West  Virginia.  —  Mathews  v.  Wade,  2  W. 
Va.  464. 

3.  Eight  of  Property  Not  Triable  on  Habeas 
Corpus  —  Slavery  Vel  Non  —  Alabama.  —  Field 
v.  Walker,  17  Ala.  80. 

Florida.  —  Clark  v.  Gautier,  8  Fla.  360. 

Georgia.  —  State  v.  Fraser,  Dudley  (Ga.)  42. 

Kentucky.  —  Weddington  v.  Sloan,  15  B. 
Mon.  (Ky.)  154. 

Mississippi.  —  Foster  v.  Alston,  6  How. 
(Miss.)  406;  Thornton  v.  Demoss,  5  Smed.  & 
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M.  (Miss.)  617;  Sam  v.  Fore,  12  Smed.  &  M. 
(Miss.)  413. 

South  Carolina.  —  Huger  v.  Barnwell,  5 
Rich.  L.  (S.  Car.)  277. 

Virginia.  —  Shue  v.  Turk,  15  Gratt.  (Va.) 
256;  Ruddle  v.  Ben,  10  Leigh  (Va.)  487;  De- 
Lacy  v.  Antoine,  7  Leigh  (Va.)  438. 

But  see  contra,  State  v.  Lyon,  1  N.  J.  L.  462, 
in  which  case  a  negro  woman  was  discharged 
on  habeas  corpus  from  a  person  who  claimed 
her  as  a  slave. 

A  White  Person  Claimed  as  a  Slave  could  estab- 
lish his  freedom  by  habeas  corpus,  because 
such  a  person  could  not  be  a  slave,  and  there- 
fore no  question  of  property  could  be  involved. 
Guilfoid  v.  Hicks,  36  Ala.  95. 

In  Mississippi  the  owner  of  a  slave  which  had 
been  taken  and  was  detained  from  him  by 
force,  stratagem,  or  fraud,  was  allowed, 
by  statute,  to  recover  possession  by  means  of 
the  writ  of  habeas  corpus.  See  as  to  the 
remedy  and  its  limitalions,  Steele  v.  Shirley,  13 
Smed.  &  M.  (Miss.)  196;  Scudderv.  Seals,  Walk. 
(Miss.)  154;  Hardy  v.  Smith,  3  Smed.  &  M. 
(Miss.)  316;  Buckingham  v.  Levi,  23  Miss. 
590;  Nations  v.  Alvis,  5  Smed.  &  M.  (Miss.) 
338;  Covington  v.  Arrington,  32  Miss.  144. 

4.  Master  and  Apprentice  —  Eight  of  Property 
Not  Triable  on  Habeas  Corpus.  —  Com.  <>.  Robin- 
son, 1  S.  &  R.  (Pa.)  353. 

5.  Dispute  as  to  Boundary  line  of  State.  —  In 
In  re  Chavez,  72  Fed.  Rep.  1006,  the  prisoner 
was  sentenced  in  Arizona  to  the  penitentiary 
of  that  territory,  situated  at  Yuma.  He  ap- 
plied to  the  Circuit  Court  of  the  United  States 
in  California  for  a  writ  of  habeas  corpus,  on 
the  ground  that  Yuma  was  not  in  fact  within 
the  territory  of  Arizona,  but  was  about  five 
hundred  feet  across  the  line  and  in  the  state 
of  California.  The  writ  was  denied  on  the 
ground  that  a  dispute  in  respect  to  such 
boundary  line  could  not  be  determined  in  a 
habeas  corpus  proceeding. 

6.  Determination  of  Conflicting  Eights  to  Per- 
son. —  The  object  of  the  writ  of  habeas  corpus 
is  to  relieve  from  restraint  and  imprisonment. 
Wherever  there  is  no  imprisonment,  there  is 
no  ground  for  the  writ,  and  it  is  said  that  no 
case  can  be  cited  where  this  writ  was  used  to 
determine  either  a  question  of  property  or  con- 
flicting rights  to  the  possession  of  the  person; 
but  if  there  is  illegal  restraint,  the  writ  steps 
in  and  relieves  from  the  restraint,  leaving  the 
contest  as  to  the  right  of  custody  between 
the  parties  to  be  decided  in  another  mode. 
State  v.  Cheeseman,  5  N.  J.  L.  511.  See  also 
Morency  v.  Fortier,  12  Quebec  Super.  Ct.  68; 
Com.  v.  Addicks,  5  Binn.  (Pa.)  520. 

Volume  XV. 


Nature  and  Scope  of  Remedy. 


HABEAS  CORPUS. 


Civil  or  Criminal  Proceeding. 


custodian.1  The  writ  issues  ex  debito  justifies,  as  a  matter  of  right,8  but  not 
as  a  matter  of  course,  for  the  authorities  are  uniform  in  holding  that  sufficient 
probable  cause  must  be  shown  to  enable  the  court  to  form  some  judgment  in 
the  case,  and  if  it  appears  from  the  petitioner's  statement  that  there  is  no 
sufficient  ground  for  his  discharge,  the  court  should  not  issue  the  writ.3 

2.  Civil  or  Criminal  Proceeding.  —  A  proceeding  by  habeas  corpus  is  con- 
sidered by  some  authorities  as  a  civil  proceeding  for  the  enforcement  of  a  civil 
right,  viz.,  the  right  of  personal  liberty,  whether  the  detention  in  the  particu- 
lar case  is  on  a  criminal  charge  or  is  a  private  restraint,  as  where  a  third  per- 
son detains  an  infant  from  its  parent  or  guardian,  and  it  has  sometimes  been 
designated  as  a  "  cause  "  or  "  action,"4  though  it  seems  that  ordinarily  this 
designation  is  applied  in  a  somewhat  qualified  sense.5    On  the  other  hand, 

West  Virginia.  —  Quarrier's  Case,  5  W. 
Va.  48. 

Wisconsin. — In  re  Griner,  16  Wis.  423; 
Matter  of  Gregg,  15  Wis.  479;  Bagnall  v. 'Able- 
man,  4  Wis.  163;  McCormick's  Petition,  24 
Wis.  492,  1  Am.  Rep.  197;  Semler's  Petition, 
41  Wis.  517. 

Wyoming.  —  Ex  p.  Bergman,  3  Wyo.  396. 
Where  It  Appears  that  the  Prisoner  Must  Nec- 
essarily Be  Remanded  if  the  writ  is  granted  and 
he  is  brought  into  court,  it  will  be  refused. 

England.  —  Penrice's  Case,  2  Mod.  306; 
Slater  v.  Slater,  Lev.  1 ;  Rex  v.  Marsh,  3  Bulst. 
27;  White  v.  Wiltsheire,  2  Rolle  138. 

United  States.—  Ex  p.  Terry,  128  U.  S.  289; 
Ex  p.  Mil  burn,  9  Pet.  (U.  S.)  706;  Ex  p. 
Watkins,  3  Pet.  (U.  S.)  201;  Exp.  Milligan,  4 
Wall.  (U.  S.)  2;  Ex  p.  Bollman,  4  Cranch  (U. 
S.;  75;  Ex  p.  Kearney,  7  Wheat.  (U.  S.)  38; 
In  re  King,  51  Fed.  Rep.  434;  In  re  Barry,  42 
Fed.  Rep.  113. 

Massachusetts.  —  Sims's  Case,  7  Cush. 
(Mass.)  285;  Exp.  Bushnell,  8  Ohio  St.  599. 

See  also  Bac.  Abr.,  tit.  Habeas  Corpus,  B  4; 
Com.  Dig.,  tit.  Habeas  Corpus,  C;  Hallam's 
Const.  Law  20. 

4.  Habeas  Corpus  Considered  a  Civil  Proceeding. 

—  Ex  p.  Tom  Tong,  108  U.  S.  556;  State  v. 
Collins,  54  Iowa  441;  Drumbp.  Keen,  47  Iowa 
435;  People  v.  Dewey,  (Supm.  Ct.  Spec.  T.)  23 
Misc.  (N.  Y.)  267;  In  re  Barker,  56  Vt.  1. 

Where  the  defendant  in  a  criminal  prosecu- 
tion has  obtained  a  writ  of  habeas  corpus  to 
inquire  into  the  legality  of  his  detention  it  is 
not  a  proceeding  in  such  criminal  prosecution, 
but  is  a  new  suit  to  enforce  a  civil  right. 
Exp.  Tom  Tong,  108  U.  S.  556. 

A  habeas  corpus  proceeding  being  a  civil 
action  and  not  a  criminal  proceeding,  the  pris- 
oner may  testify  in  his  own  behalf  under  Act 
Cong.  July  2,  1864.  In  re  Reynolds,  20  Fed. 
Cas.  No.  11,721. 

Proceeding  by  Habeas  Corpus  Held  a  "  Cause." 

—  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2;  Robb  v. 
Connolly,  m  U.  S.  624;  Barranger  v.  Baum, 
103  Ga.  465. 

In  Kline  v.  Kline,  57  Iowa  386,  42  Am.  Rep. 
47,  a  petition  for  habeas  corpus  was  said  to  be 
an  action  at  law, 

5.  Qualification  of  Designation. —  In  Kurtz  v. 
Moffitt,  115  U.  S.  487,  it  was  held  that  a  habeas 
corpus  proceeding  was  not  within  the  Act  of 
Congress  of  March  3,  1875,  providing  for  the 
removal  of  causes  from  state  to  federal  courts. 

In  Com.  v .  Lancaster  County,  6  Binn.  (Pa.) 
5,  it  was  held  that  a  statute  relating;  to  the 
jurisdiction  of  a  certain  court  in  "  civil  rases  " 
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1.  Awarding  Custody  of  Infants.  —  See  infra, 
this  title,  Grounds  of  Remedy —  Custody  of  In- 
fants. 

2.  Writ  Issues  Ex  Debito  Justitiae  —  Alabama. 
—  Ex  p.  Campbell,  20  Ala.  89. 

Illinois.  —  People  v.  Bradley,  60  111.  390. 

Mississippi.  —  White  v.  State,  1  Smed.  &  M. 
(Miss.)  149. 

Missouri.  —  State  v.  Dobson,  135  Mo.  z. 

New  York.  —  People  v.  Mayer,  16  Barb.  (N. 
Y.)  362. 

Virginia.  —  Cardoza  v.  Epps,  (Va.  1895)  23 
S.  E.  Rep.  296. 

3.  Probable  Cause  for  Writ  Must  Be  Shown  — 
England.  —  Rex  v.  Hobhouse,  2  Chit.  207,  8  E. 
C.  L.  309,  3  B.  &  Aid.  420,  5  E.  C.  L.  330; 
Rex  v.  Suddis,  I  East  314;  Exp.  Partington,  13 
M.  &  W.  682. 

Canada. — Exp.  Gauvreau,  1  Montreal  Leg. 
N.  53- 

United  States.  —  In  re  Boardman,  169  U.  S. 
39;  In  re  Kaine,  14  How.  (U.  S.)  103;  Exp. 
Milligan,  4  Wall.  (U.  S.)  no;  Ex  p.  Watkins, 
3  Pel.  (U.  S.)  193;  In  re  Jordan,  49  Fed.  Rep. 
238;  U.  S.  v.  Ronan,  33  Fed.  Rep.  117;  U.  S. 
v.  Lawrence,  4  Cranch  (C.  C.)  518;  Ex  p.  Rob- 
inson, 6  McLean  (U.  S.)  360;  Exp.  Davis,  14 
Law  Rep.  301,  9  West.  L.  J.  14,  7  Fed.  Cas. 
No.  3,613;  Ex  p.  Vallandigham,  5  West.  L. 
Month.  37,  28  Fed.  Cas.  No.  16,816;  Matter  of 
Winder,  2  Cliff.  (U.  S.)  89;  Matter  of  Keeler, 
Hempst.  (U.  S.)  311. 

Alabama.  —  Exp.  Campbell,  20  Ala.  89. 
•Georgia.  —  Benily  v.  Terry,  59  Ga.  555,  27 
Am.    Rep.    399;    State    v.    Philpot,  Dudley 
<Ga.)  46. 

Kentucky.  —  Bethuram  v.  Black,  11  Bush 
(Ky.)  629. 

Maine.  —  O'Malia  v.  Wentvvorth,  65  Me.  129. 

Massachusetts. — Sims's  Case,  7  Cush. 
(Mass.)  291. 

Minnesota.  —  Hoskins  v.  Baxter,  64  Minn. 
226. 

Missouri.  — Slate  v.  Dobson,  135  Mo.  1. 

Nevada.  —  Ex  p.  Deny,  10  Nev.  212. 

New  York.  —  Mercein  7/.  People,  25  Wend. 
(N.  Y.)  64,  35  Am.  Dec.  653;  Hustcd's  Case, 
1  Johns.  Cas.  (N.  Y.)  136;  Yates  v.  Lansing,  5 
Johns.  (N.  Y.)  282;  Matter  of  Ferguson,  9 
Johns.  (N.  Y.)  239. 

Ohio.  —  Ex  p.  Bushnell,  8  Ohio  St.  599. 

Pennsylvania.  —  Williamson's  Case,  26  Pa. 
St.  15,  67  Am.  Dec.  374. 

Texas. — Jordan  v.  State,  14  Tex.  436;  Ex 
p.  Ainsworth,  27  Tex.  731. 

Virginia.  —  Cardoza  v.  Epps,  (Va.  1895)23 
S.  E.  Rep.  296. 


Nature  and  Scope  of  Remedy. 


HABEAS  CORPUS. 


Legality  of  Detention. 


there  are  cases  holding  that  when  the  object  of  the  writ  is  to  procure  the  dis- 
charge of  the  defendant  in  a  criminal  prosecution,  it  is  not  a  civil  case,  but  a 
criminal  proceeding,  or  a  proceeding  incident  to  criminal  or  quasi-cr\mma\. 
matters.1 

3.  Original  Legality  or  Illegality  of  Detention.  —  A  detention  which  was  illegal 
in  its  inception  may  afterwards  become  legal,  and  thus  bar  the  prisoner's  right  to 
a  discharge  on  habeas  corpus.2  This  is  the  case  where,  a  defective  warrant  of 
commitment  is  replaced  by  a  valid  and  sufficient  warrant  before  service  of  the 
writ,3  or  where  a  valid  amended  mittimus  is  substituted  in  place  of  a  defective 
mittimus  issued  pursuant  to  a  valid  conviction,  though  the  amended  mittimus 
was  received  by  the  officer  after  a  writ  of  habeas  corpus  had  issued,4  or  where 
a  fugitive  from  justice  is  kidnapped  or  otherwise  unlawfully  taken  in  a  foreign 
country  or  state,  and  delivered  to  the  authorities  of  the  country  or  state  in 
which  the  alleged  crime  was  committed.5  So,  too,  detention  which  was  law- 
ful in  its  inception  may  afterwards  become  unlawful,  and  the  prisoner  is  then 
entitled  to  be  discharged  on  habeas  corpus.6    But  where  a  person  is  lawfully 


related  only  to  actions  and  did  nol  include 
writs  of  habeas  corpus  and  the  like. 

1.  Habeas  Corpus  Considered  Criminal  Proceed- 
ing. —  People  v.  Bradley,  60  111.  390;  Milligan 
v.  State,  97  Ind.  355;  McGlennan  v.  Margjow- 
ski,  90  Ind.  150;  Garners.  Gordon,  41  Ind.  92; 
Baker  v.  Gordon,  23  Ind.  204;  Sturgeon  v. 
Gray,  96  Ind.  166;  Willis  v.  Bayles,  105  Ind. 
363;  Hutchinson  v.  Trauerman,  112  Ind.  21. 

A  habeas  corpus  proceeding  is  not  a  civil 
action  within  the  Indiana  statute  authorizing 
a  change  of  venue,  nor  within  the  bill  of  rights 
relating  to  trial  by  jury.  Garner  v.  Gordon, 
41  Ind.  92;  Baker  v.  Gordon,  23  Ind.  204. 

2.  The  Legality  or  Illegality  of  the  Original 
Caption  does  not  determine  the  right  of  a  per- 
son to  a  writ  of  habeas  corpus,  but  such  right 
depends  on  the  character  of  the  detention. 
Exp.  Coupland,  26  Tex.  386. 

Subsequent  Legalization  of  Detention.  —  In  Ex 
p.  Clark.  85  Cal.  203,  while  the  petitioner  was 
imprisoned  in  the  state  prison  on  a  conviction 
of  felony  had  in  the  county  of  San  Diego,  he 
was  taken  therefrom  by  an  order  of  the  Su- 
perior Court  of  San  Francisco  county,  brought 
before  a  magistrate,  and  committed  for  trial 
on  a  charge  of  murder.  He  was  afterwards 
tried  00  that  charge,  convicted,  and  sentenced 
to  be  hanged,  and  he  was  then  committed  to 
the  jail  of  San  Francisco  to  await  the  execu- 
tion of  the  death  sentence.  On  an  application 
for  a  writ  of  habeas  corpus  it  was  held  that  he 
was  lawfully  in  the  custody  of  the  keeper  of 
the  jail  of  San  Francisco  under  the  sentence  of 
the  Superior  Court  of  that  county,  and  that  it 
was  immaterial  whether  that  court  had  the 
right  to  order  the  petitioner  out  of  the  custody 
of  the  warden  of  the  state  prison  or  not.  See 
also  People  v.  Grant,  50  Hun  (N.  Y.)  243, 
reversing  13  Civ.  Pro.  N.  Y.  305,  and  holding 
that  a  person  is  not  entitled  to  a  discharge  on 
habeas  corpus  merely  because  he  was  taken 
by  the  wrong  person,  if  he  was  rightfully  un- 
der arrest  when  the  application  for  the  writ 
was  made. 

3.  Substituting  Valid  Warrant  in  Place  of  In- 
valid Warrant.  —  Reg.  v.  Richards,  5  Q.  B.  926, 
48  E.  C.  L.  926.  See  also  Ex  p.  Cross,  2  H.  & 
N.  354,  26  L.  J.  M.  C.  201;  Matter  of  Elmy,  1 
Ad.  &  El.  843,  28  E.  C.  L.  224  ;  Ex  p.  Welsh,  4 
Rev.  de  Jur.  (Can.)  437- 


The  Detention  Must  Be  Legal  at  the  Time  of 

Service,  in  order  to  withstand  the  writ,  and  a 
return  showing  a  detention  under  valid  pro- 
cess issued  after  the  writ  was  served  is  not 
sufficient.    In  re  Doo  Woon,  18  Fed.  Rep.  898. 

4.  Amendment  of  Insufficient  Mittimus.  —  Kel- 
ley  v.  Thomas,  15  Gray  (Mass.)  192. 

5.  Fugitive  Kidnapped,  etc  —  Ex  p.  Ker,  18 
Fed.  Rep.  167.  For  the  same  point  presented 
in  this  litigation  in  a  different  way,  see  Ker  v. 
Illinois,  119  U.  S.  436,  affirming  Ker  v.  People, 
no  111.  627,  51  Am.  Rep.  706.  See  also  Ex  p. 
Ah  Men,  77  Cal.  198,  n  Am.  St.  Rep.  263; 
People  v.  Pratt,  78  Cal.  345;  State  v.  Brooks, 
92  Mo.  542;  Kingen  v.  Kelley,  3  Wyo.  566. 
And  see  the  title  Extradition,  vol.  12,  pp. 
598,  607. 

6.  Detention  Becoming  Unlawful  After  Its  In- 
ception.—  In  Matter  of  Lewinski,  (Supm.  Ct.) 
66  How.  Pr.  (N.  Y.)  175,  it  was  held  that  if  the 
house  of  refuge  refuses  to  receive  a  child  un- 
der sixteen  years  of  age  who  has  been  sen- 
tenced to  imprisonment  there,  such  child 
cannot  be  detained  in  the  city  jail,  but  must 
be  discharged.  See  also  Kirby  v.  State,  62 
Ala.  51;  Ex  p.  State,  76  Ala.  482;  Ex  p.  Cam- 
eron, 81  Ala.  87,  holding  the  writ  of  habeas 
corpus  grantable  in  the  case  of  a  prisoner  de- 
tained beyond  a  reasonable  time  in  a  county 
jail  after  sentence  to  the  penitentiary.  With 
these  cases  compare  Pember's  Case,  1  Whart. 
(Pa.)  439;  Reddill's  Case.  1  Whart.  (Pa.)  445: 
Ex  p.  Geary,  2  Biss.  (U.  S.)  485. 

The  Refusal  of  the  County  Judge  to  Hire  a  Con- 
vict who  has  been  imprisoned  for  nonpayment 
of  a  fine  does  not  entitle  him  to  a  discharge  on 
habeas  corpus.  Ex  p.  Thompson,  32  Tex. 
Crim.  274. 

The    Unreasonable  Detention  of  a  Witness, 

where  there  have  been  several  continuances  of 
the  case  which  have  not  been  satisfactorily 
accounted  for,  entitles  him  to  his  discharge  on 
habeas  corpus.    Exp.  Dressier,  67  Cal.  257. 

As  to  Failure  to  Indict  or  Try  the  Accused 
Within  the  Time  Limited  by  Statute,  see  infra, 
this  title.  Grounds  of  Remedy — Custody  under 
Warrant  or  Commitment  on  Criminal  Charge. 

For  Other  Instances  of  the  application  of  the 
rule  stated  in  the  text,  see  infra,  this  title. 
Grounds  of  Remedy  — Judgments  Becoming 
Inoperative  After  Rendition. 
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HABEAS  CORPUS. 


Anticipating  Decision  of  Court. 


in  custody,  the  existence  of  facts  which  will  entitle  him  to  a  discharge  on  a 
petition  and  showing,  as  prescribed  by  statute,  will  not  entitle  him  to  a  writ 
of  habeas  corpus,  unless  he  has  exhausted  the  statutory  remedy.1 

4.  Necessity  of  Actual  Restraint.  —  In  order  to  make  a  case  for  habeas  cor- 
pus, there  must  be  an  actual  confinement,  or  the  present  means  of  enforcing 
it,  as  distinguished  from  mere  moral  restraint.2  It  is  not  sufficient,  for 
instance,  that  the  prisoner  has  entered  into  a  recognizance  or  given  a  bond  to 
appear  at  a  certain  time  and  place  in  a  proceeding  against  him  ;  3  but  there  is 
actual  restraint,  within  this  rule,  if  he  is  taken  by  his  bail  and  delivered  into 
custody,4  though  the  rule  is  different  in  case  a  person  on  bail  voluntarily  sur- 
renders himself  and  is  taken  into  actual  custody.8 

5.  Anticipating  Decision  of  Trial  Court.  —  The  writ  will  not  be  granted  on  the 
application  of  a  person  who  is  not  under  restraint,  for  the  purpose  of  making 
a  moot  case,  in  order  that  a  speedy  decision  may  be  obtained  on  a  question 
of  the  validity  of  the  proceeding  against  the  petitioner.6 


1.  Necessity  of  Pursuing  Statutory  Eemedy.  — 

Bass  v.  Hightower,  94  Ga.  602. 

2.  Necessity  of  Actual  Restraint — United  States. 
—  Wales  v.  Whitney,  114  U.  S.  564;  Matter  of 
Esseiborn,  20  Blatchf.  (U.  S.)  1;  In  re  Grice, 
79  Fed.  Rep.  627.  See  also  Wilson  v.  District 
of  Columbia,  1  Cranch  (C.  C.)  608. 

California.  —  Ex  p.  Henion,  (Cal.  1898)  55 
Pac.  Rep.  326. 

Louisiana.  —  Dodge's  Case,  6  Mart.  (La.) 
569. 

Nebraska.  —  Spring  v.  Dahlman.  34  Neb.  692, 
citing  9  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
178. 

New  York.  —  Matter  of  Lampert,  21  Hun 
(N.  Y.)  154;  People  v.  Biggart,  25  N.  Y.  App. 
Div.  20. 

Pennsylvania.  —  Respublica  v.  Arnold,  3 
Yeates  (Pa.)  263;  Com.  v.  Glenn,  48  Leg.  Int. 
(Pa.)  34;  Com.  v.  Doran,  15  Pa.  Co.  Ct.  385; 
Com.  v.  Connell,  13  Pa.  Co.  Ct.  103;  Com.  v. 
Gill,  10  Pa.  Co.  Ct.  71,  27  W.  N.  C.  (Pa.)  311. 

South  Carolina.  —  State  v.  Buyck,  1  Brev. 
(S.  Car.)  460. 

Texas.  —  Exp.  Cole,  14  Tex.  App.  579;  Ex  p. 
Peyton,  2  Tex.  App.  296;  Ex  p.  Cohn,  2  Tex. 
App.  380;  Dirks  v.  State,  33  Tex.  227;  Griffin 
v.  State,  5  Tex.  App.  457. 

Utah.  —  Ex  p.  Meears,  3  Utah  50. 

Sec  also  Rex  v.  Davis,  I  Burr.  638,  note. 

Men  in  the  Military  or  Naval  Forces  are  neces- 
sarily subject  to  restraint  by  their  superiors, 
and  the  writ  will  not  be  issued  in  the  case  of  a 
person  so  situated  unless  it  is  made  clear  that 
some  unusual  restraint  upon  liberty  of  per- 
sonal movement  exists.  Wales  v.  Whitney, 
114  U.  S.  564.  In  this  case  it  was  held  not 
sufficient  that  the  petitioner  had  been  ordered 
by  his  superior  officer  to  remain  within  desig- 
nated limits,  if  he  could  disregard  such  order 
at  will. 

Mere  Nominal  Custody,  not  enforced  in  good 
faith  by  the  proper  officer,  does  not  afford 
ground  for  a  writ  of  habeas  corpus.  In  re 
Dill,  (Kan.  1S8O)  11  Pac.  Rep.  672. 

A  Prisoner  Released  on  His  Parol  is  not  under 
such  restraint  as  entitles  him  to  a  writ  of 
habeas  corpus.  Exp.  Cole,  14  Tex.  App.  579. 
See  also  Com.  v.  Doran,  15  Pa.  Co.  Ct.  385. 

A  Person  Allowed  to  Go  at  Largo  Subject  to  Re- 
arrest if  Ordered  is  not  cnlillrrl  |r>  a  writ  of 
habeas  corpus.  Matter  of  Esseiborn,  20 
Blatchf.  (U.  S.)  1. 


Wherever  There  Is  No  Imprisonment  there  is 
no  ground  for  the  writ  of  habeas  corpus. 
State  v.  Cheeseman,  5  N.  J.  L.  511 ;  State  v. 
Baird,  18  N.  J.  Eq.  195;  State  v.  Ward,  8  N. 
J.  L.  120.  See  also  Matterof  Troutman,  24  N. 
J.  L.  634;  State  v.  Farlee,  1  N.  J.  L.  49. 

3.  Persons  at  Large  on  Bail  or  Recognizance 
Not  Entitled  to  Habeas  Corpus  —  United  States. 
—  Exp.  Burford,  1  Cranch  (C.  C.)  456. 

Mississippi.  —  Ex  p.  Walker,  53  Miss.  366. 
Nebraska.  —  Spring   v.  Dahlman,  34  Neb. 
692,  citing  9  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  178. 

New  York.  —  People  v.  Biggart,  25  N.  Y. 
App.  Div.  20;  Matter  of  Lampert,  21  Hun  (N. 
Y.)  154. 

Pennsylvania.  — Com.  v.  Connell,  13  Pa.  Co. 
Ct.  103;  Com.  v.  Sheriff,  2  Pa.  Dist.  319;  Com. 
v.  Gill,  10  Pa.  Co.  Ct.  71,  27  W.  N.  C.  (Pa.) 
311. 

South  Carolina.  —  State  v.  Buyck,  1  Brev. 
(S.  Car.)  460. 

A  Debtor  Who  Has  Given  Bond  not  to  leave 
the  state  is  under  mere  moral  restraint,  and  is 
not  entitled  to  habeas  corpus  to  test  the  regu- 
larity of  the  proceedings  against  him.  Dodge's 
Case,  6  Mart.  (La.)  570. 

In  Case  of  an  Appeal  by  the  petitioner  in  a 
habeas  corpus  proceeding,  actual  imprison- 
ment is  necessary,  in  Texas,  in  order  to  give 
jurisdiction  to  the  appellate  court.  If  the 
petitioner  procures  his  enlargement  on  bail, 
he  cannot  maintain  an  appeal.  Exp.  Branch, 
36  Tex.  Crim.  384;  Exp.  Talbutl.  (Tex.  Crim. 
App.  1898)  44  S.  W.  Rep.  832. 

4.  Surrender  by  Bail.  —  Ex  p.  Burford,  I 
Cranch  (C.  C.)  456;  Com.  v.  McFadden,  9 
Lane.  Bar  (Pa.)  129;  Ex  p.  Ilcnsley,  (Tex. 
Crim.  App.  1893)  24  S.  W.  Rep.  295. 

It  is  immaterial  that  the  petitioner's  sur- 
render was  by  collusion  with  his  sureties. 
hi  re  Grice,  79  Fed.  Rep.  627. 

Surrender  After  Date  of  Petition. —  In  In  re 
Brydon,  (N.  Mex.  1889)  43  Pac.  Rep.  691,  it 
was  held,  where  the  petitioner  was  at  large  at 
the  date  of  the  petition  and  did  not  surrender 
himself  into  custody  until  afterwards,  that  he 
was  not  entitled  to  a  discharge. 

5.  Voluntary  Surrender  by  Porson  on  Bail.  — 
Com.  v.  Fenicle,  20  Pa.  Co.  Ct.  68;  Com.  v. 
Green,  1S5  Pa.  St.  641. 

6.  Moot  Case.  —  Ex  p.  Henion,  (Cal.  1898)  55 
Pac.  Rep.  326. 
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6.  Custody  under  Civil  Process.  —  It  seems  to  have  been  considered  at  one 
time  that  when  the  custody  was  under  the  process  of  a  court,  it  was  only  in 
criminal  cases  that  relief  could  be  had  on  habeas  corpus,1  but  it  is  now  well 
settled  by  the  authorities  that  the  writ  will  be  granted  to  relieve  from  impris- 
onment in  civil  cases  as  well  as  where  the  imprisonment  is  under  criminal 
process.8 

VI.  Grounds  of  Remedy  —  1.  In  General.  —  The  writ  of  habeas  corpus  is  a 
remedy  designed  to  remove  illegal  restraints  of  liberty,  of  whatever  kind,  char- 
acter, or  description,  whether  the  restraint  be  under  color  of  official  authority 
or  by  private  persons.3    Various  doubts  and  uncertainties  which  arose  at  an 


1.  Custody  under  Civil  Process  —  Former  Opin- 
ion. —  Ex  p.  Wilson,  6  Cranch  (U.  S.)  52; 
Cable  v.  Cooper,  15  Johns.  (N.  Y.)  152. 

2.  Imprisonment  in  Civil  Cases  Relievable  by 
Habeas  Corpus  —  England.  —  Matter  of  Egging- 
ton,  2  El.  &  Bl.  717,  75  E.  C.  L.  717,  13  Jiir. 
224,  23  L.  J.  M.  C.  41;  Ex  p.  Griffiths,  5  B.  & 
Aid.  730,  7  E.  C.  L.  243. 

Canada.  — Graham  v.  KingsmUl,  6  U.  C.  Q. 
B.  O.  S.  584. 

United  States. — Ex  p.  Randolph,  2  Brock. 
(U.  S.)  447,  20  Fed.  Cas.  No.  11,558. 

Alabama.  —  Morrow  v.  Bird,  6  Ala.  834. 

California.  —  In  re  Vinich,  86  Cal.  70;  Ex  p. 
McCullough,  35  Cal.  97. 

Connecticut.  —  Chapman  v.  Welles,  Kirby 
(Conn.)  137. 

Louisiana.  —  Hyde  v.  Jenkins,  6  La.  436. 

Massachusetts.  —  Com.  v.  Moore,  19  Pick. 
(Mass.)  339;  Movvry's  Case,  112  Mass.  394. 

New  York.  —  People  v.  Willett,  (Supm.  Ct. 
Spec.  T.)  15  How.  Pr.  (N.  Y.)  213.  Compare 
Cable  v.  Cooper,  15  Johns.  (N.  Y.)  152. 

Pennsylvania.  —  Hecker  v.  Jarret,  3  Binn. 
(Pa.)  404;  Martin's  Case,  Purd.  Pa.  Dig.  (10th 
ed.)  851. 

South  Carolina.  — Gilliam  v.  Mcjunkin,  2  S. 
Car.  442. 

Vermont.  —  Ex  p.  Kellogg,  6  Vt.  509;  In  re 
Cazin,  56  Vt.  297. 

3.  Grounds  of  Remedy  in  General  —  Any  Illegal 
Restraint  —  Alabama.  —  Kirby  v.  State,  62  Ala. 
51;  Ex  p.  McKivett,  55  Ala.  236. 

Arkansas.  — State  v.  Neel,  48  Ark.  283;  Exp. 
Jones,  27  Ark.  349. 

CaliJ 'ornia.  —  Ex  p.  Queen  of  the  Bay,  1  Cal. 
157'- 

Indiana. — Ex  p.  Lawler,  28  Ind.  241. 
Kansas.  —  Matter  of   Chapman,   4  Kan. 
App.  49- 

Louisiana.  —  State  v.  Duson,  36  La.  Ann. 
856;  State  v.  Morales,  38  La.  Ann.  919. 

Massachusetts.  —  Com.  v.  Sumner,  5  Pick. 
(Mass.)  360;  Stone  v.  Carter,  13  Gray  (Mass.) 
575- 

Mississippi.  — White  v.  State,  I  Smed.  &  M. 
(Miss.)  149. 

New  Jersey.  —  Peltier  v.  Pennington,  14  N. 
J.  L.  312,  Hornblovver,  C.  J. 

Pennsylvania. — Com.  v.  Lecky,  1  Watts 
(Pa.)  66,  26  Am.  Dec.  37;  Williamson  v. 
Lewis,  39  Pa.  St.  9;  Com.  v.  Ridgway,  2 
Ashm.  (Pa.)  247. 

South  Carolina.  —  Matter  of  Kottman,  2  Hill 
L.  (S.  Car.)  353,  27  Am.  Dec.  390. 

West  Virginia.  —  Ex  p.  Mooney,  26  W.  Va. 
36,  53  Am.  Rep.  59. 

Canada.  —  Reg.  v.  Mosier,  4  Ont.  Pr.  64. 

A  Person  Arrested  Without  Warrant,  on  the 


faith  of  a  telegram  from  an  officer  of  another 
state,  may  be  discharged  on  habeas  corpus. 
Simmons  v.  Vandyke,  138  Ind.  380,  46  Am.  St. 
Rep.  411.    See  the  title  Arrest,  vol.  2,  p.  882. 

Unauthorized  Delegation  of  Authority  to  Make 
Arrest  may  entitle  the  arrested  person  to  dis- 
charge on  habeas  corpus.  Sanborn  v.  Carle- 
ton,  15  Gray  (Mass.)  399.  See  the  title 
Arrest,  vol.  2,  p.  868. 

A  Person  Who  Is  Arrested  in  Violation  of  Priv- 
ilege may  be  discharged  on  habeas  "corpus. 
Ex  p.  Dakins,  16  C.  B.  77,  81  E.  C.  L.  77,  1 
Jur.  N.  S.  378,  24  L.  J.  C.  PL  131,  3  C.  L.  R. 
602;  Wood  v.  Neale,  5  Gray  (Mass.)  538;  May 
v.  Shumway,  16  Gray  (Mass  )  86,  77  Am.  Dec. 
401;  Thompson's  Case,  122  Mass.  428,  23  Am. 
Rep.  370;  State  v.  Holden,  64  N.  Car.  829. 
But  see  contra,  State  v.  Polacheck,  101  Wis. 
427. 

If  a  Debtor  Who  Has  Been  Discharged  under  the 
Insolvent  Law  be  arrested  upon  a  capias  ad  sat- 
isfaciendum for  a  debt  accruing  before  his  dis- 
charge, he  may  be  discharged  on  habeas  cor- 
pus. Ex  p.  Reardon,  2  Cranch  (C.  C.)  639,  20 
Fed.  Cas.  No.  11,615;  State  v.  Ward,  8  N.J. 
L.  120.  See  also  Peltier  v.  Pennington,  14 
N.  J.  L.  312.  Compare  Whitehouse,  Petitioner, 
1  Lowell  (U.  S.)  429;  Minon  v.  Van  Nostrand,  1 
Lowell  (U.  S.)  458;  Cable  v.  Cooper,  15  Johns. 
(N.  Y.)  152. 

Taking  a  Convicted  Prisoner  Temporarily  Out  of 
a  State,  in  order  to  reach  the  state  penitentiary, 
does  not  entitle  him  to  a  discharge  on  habeas 
corpus  in  the  state  through  which  he  passes. 
Matter  of  Maney,  20  Wash.  509. 

Mistake  as  to  Person.  —  The  court  will  dis- 
miss a  prisoner  at  once,  where  it  clearly  ap- 
pears that  he  has  been  arrested  by  mistake. 
Respublica  v.  Gaoler,  2  Yeates  (Pa.)  258.  See 
also  Ex  p.  Durocher,  7  Rev.  Leg.  436. 

Lunatics.  —  A  person  who  has  been  wrong- 
fully committed  to  a  lunatic  asylum,  or  who 
has  recovered  his  sanity  since  his  commit- 
ment, may  be  set  at  liberty  on  habeas  corpus. 
Palmer  v.  Buck,  83  Mich.  528;  Matter  of  Dix- 
on, (Supm.  Ct.)  it  Abb.  N.  Cas.  (N,  Y.)  118,  4 
N.  Y.  L.  Bui.  84.  But  not  while  proceedings 
are  pending  to  determine  the  question  of  san- 
ity, with  the  aid  of  a  jury.  Matter  of  Laurent, 
(Supm.  Ct.)  11  Abb.  N.  Cas.  (N.  Y.)  120. 

Inebriates.  —  A  voluntary  patient  in  the  slate 
inebriate  asylum  cannot  be  forcibly  detained 
therein,  though  he  has  signed  an  agreement  to 
remain  for  a  certain  time.  Matter  of  Baker, 
(Supm.  Ct.)  29  How.  Pr.  (N.  Y.)  485. 

An  Apprentice  Held  under  an  Invalid  Indenture 
will  be  discharged  from  the  custody  of  his 
master  on  habeas  corpus.  Rex  v.  Delaval,  3 
Burr.  1434;  Cannon  v.  Stuart,  3  Houst.  (Del.) 
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early  day  in  England  in  regard  to  the  cases  to  which  the  writ  was  applicable, 
resulting  in  some  instances  from  wilful  perversions  of  the  law  by  servile 
judges,  were  removed  by  statutes,  the  most  important  of  which  was  enacted  in 
the  reign  of  King  Charles  the  Second  (31  Car.  II.,  c.  2).  This  statute,  by  its 
terms,  relates  only  to  cases  where  the  imprisonment  was  by  official  authority, 
for  criminal  or  supposed  criminal  matters;  but  subsequent  statutes  included 
other  grounds  of  detention  by  such  authority.1  In  the  United  States  the 
habeas  corpus  acts  are  generally  modeled  on  the  English  statute  of  31  Car. 
II.,  though  some  of  them  particularly  enumerate  the  grounds  on  which  the 
writ  may  be  issued.2 

2  Custody  under  Warrant  or  Commitment  on  Criminal  Charge  —  a.  Before 
INDICTMENT.  —  A  person  who  is  in  custody  under  a  warrant  or  commitment 
on  a  criminal  charge,  before  indictment,  may  have  a  writ  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the  legality  of  his  detention  and  to  procure  his 
release,  in  case  it  appears  that  he  is  illegally  detained.3    The  grounds,  among 


223;  Comas  v.  Reddish,  35  Ga.  236;  Ballenger 
v.  McLain,  54  Ga.  159;  Matter  of  M'Dowle, 
8  Johns.  (N.  Y.)  328;  Matter  of  Brennan, 
1  Sandf.  (N.  Y.)  711;  Musgrove  v.  Kornegay,  7 
Jones  L.  (52  N.  Car.)  71;  Com.  v.  Atkinson,  8 
Phila.  (Pa.)  37*  See  also  People  v.  Weissen- 
bach, 60  N.  Y/385. 

As  to  the  discharge  from  custody  of  third 
persons  at  the  instance  of  the  master,  see  in- 
fra, this  section.  Custody  of  Infants  —  Detention 
of  Apprentices  from  Masters. 

Forcible  Detention  by  Relatives.  —  An  aged 
person  who  has  been  removed  from  her  resi- 
dence by  her  relatives,  forcibly  and  against 
her  remonstrance,  will  be  relieved  by  habeas 
corpus.  Com.  v.  Curby,  3  Brewst.  (Pa.)  610, 
8  Phila.  (Pa.)  372. 

As  to  Prisoners  Kidnapped  or  Otherwise 
Brought  from  Foreign  Jurisdictions,  see  supra, 
this  title,  Nature  and  Scope  of  Remedy  —  Orig- 
inal Legality  or  Illegality  of  Detention;  and 
infra,  this  section,  Custody  in  Extradition 
Proceedings. 

1.  Scope  of  English  Habeas  Corpus  Acts.  —  In 
re  Shaughnessy,  21  NT.  Bruns.  182.  See  also 
supra,  this  title,  History  of  Writ — In  England. 

A  person  in  custody  under  a  commission  of 
rebellion,  issued  out  of  a  court  of  equity,  is 
not  in  custody  for  any  ctiminal  or  supposed 
criminal  matter  within  31  Car.  II.,  c.  2.  Cob- 
bett  v.  Slowman,  4  Exch.  747,  19  L.  J.  Exch. 
270,  affirmed  <)  Exch.  633,  23  L.  J.  Exch.  144. 

2.  Habeas  Corpus  Acts  in  the  United  States.  — 
See  supra,  this  sectio'n,  History  of  Writ  —  In 
the  United  States;  and  the  various  local  codes 
and  statutes. 

In  Illinois  a  person  imprisoned  or  detained 
by  virtue  of  legal  process  can  be  discharged 
on  habeas  corpus  only  on  some  one  or  more  of 
the  grounds  enumerated  in  the  habeas  corpus 
act.  People  v.  Foster,  104  111.  156;  People  v. 
Jonas,  173  III.  316. 

3.  Custody  under  Commitment  Before  Indict- 
ment—  England.  —  Rex  v.  Marks,  3  East  157; 
Van  Boven's  Case.  9  Q.  B.  676,  58  E.  C.  L. 
'>76;  Rex      Horner,  I  Leach  C.  C.  270. 

United  States.  —  U.  S.  v.  Lawicncc,  4 
Cranch  (C.  C.)  518;  Ex  p.  Bennett,  2  Cranch 
(C.  C.)  612;  Ex  p.  Jenkins,  2  Wall.  [r.  (C.  C.) 
528;  U.  S.  v.  Johns,  4  Ball.  (U.  S.)4i2;  Ex  p. 
Rickclt,  61  Fed.  Rep.  203;  In  re  Barber,  75 
Fed.  Rep.  980;  Horner  v.  U.  S..  143  U.  S.  570; 
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Ex  p.  Burford,  3  Cranch  (U.  S.)  448;'^^ /. 
Bollman,  4  Cranch  (U.  S.)  75;  Ex  p.  Watkins, 
3  Pet.  (U.  S.)  201;  Ex  p.  Jones,  96  Fed.  Rep. 
200. 

Alabama. — Ex  p.  Mahone,  30  Ala.  49,  68 
Am.  Dec.  ill;  Ex  p.  Champion,  52  Ala.  311; 
Ex  p.  Riley,  94  Ala.  82;  Ex  p.  Charleston,  107 
Ala.  688;  Ex  p.  West,  100  Ala.  65. 

Arkansas.  —  Ex  p.  Rohe,  5  Ark.  104;  Ex  p. 
Jackson,  45  Ark.  158. 

California.  —  People  v.  Smith,  ]  Cal.  9; 
Ex  p.  Walpole,  85  Cal.  362. 

Florida.  —  Ex  p.  Ilarfourd,  16  Fla.  283. 

Georgia.  —  Stale  v.  Asselin,  T.  U.  P.  Charlt. 
(Ga.)  184. 

Indiana.  —  Davis  v.  Bible,  134  Ind.  108. 
Mississippi.  —  State  v.  Doty,  Walk.  (Miss.) 
230. 

New  York.  —  Ex  p.  Tayloe,  5  Cow.  (N.  Y.) 
29;  People  v.  Fullerton,  10  Hun  (N.  Y.)  63; 
People  v.  McLoed,  1  Hill  (N.  Y.)  377,  37  Am. 
Dec.  328;  People  v.  Cassels,  5  Hill  (N.  Y.)  164; 
People  v.  Sheriff,  29  Barb.  (N.  Y.)  622;  People 
v.  Kelly,  35  Barb.  (N.  Y.)  444;  People  v.  Raw- 
son,  61  Barb.  (N.  Y.)  619;  People  v.  Willett, 
(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  210; 
People  !'.  Riley,  (Supm.  Ct.  Spec.  T.)  21  How. 
Pr.  (N.  Y.)45i;  People  v.  Martin,  (Supm.  Ct.) 
1  Park  Crim.  (N.  Y.)  187;  People  v.  Tompkins, 
(Supm.  Ct.)  1  Park  Crim.  (N.  Y.)  224;  People 
v.  McCormack,  (Supm.  Ct.  Gen.  T.)  4  Park. 
Crim.  (N.  Y.)  9;  People  v.  Richardson,  (Supm. 
Ct.)  4  Park.  Crim.  (N.  Y.)  656,  18  How.  Pr.  (N. 
Y.)92;  People  v.  Divine,  (Supm.  Ct.)  5  Park. 
Crim.  (N.  Y.)  62,  21  How.  Pr.  (N.  Y.)  80,  11 
Abb.  Pr.  (N.  Y.)  90. 

Pennsylvania.  —  Com.  v.  Ridgway,  2  Ashm. 
(Pa.)  247. 

Texas.  —  Ex  p.  Hensley,  (Tex.  Crim.  1893) 
24  S.  W.  Rep.  295. 

Virginia.  —  Ex  p.  Pool,  2  Va.  Cas.  276. 

Wisconsin. — State  v.  Bloom,  17  Wis.  521. 

See  also  infra,  this  title,  /fearing  and  Deter- 
mination —  Extent  of  Inquiry  on  Hearing  — 
Where  Custody  Is  under  Judicial  Process. 

A  Bastardy  Proceeding,  being  quasi  criminal, 
is  within  the  Alabama  statute  which  provides 
that  "  any  person  who  is  imprisoned  or  re- 
strained of  his  liberty  in  this  state,  on  any 
criminal  charge  or  accusation,  or  under  any 
other  pretense  whatever,  except,"  etc.,  "  may 
prosecute  the  writ  of  habeas  corpus  according 
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others,  on  which  a  discharge  will  be  granted  under  this  head  are  want  of  juris- 
diction or  power  in  the  committing  magistrate  to  make  the  commitment;1 
failure  to  indict  for  the  offense  charged  within  the  time  prescribed  by  statute;  2 
that  no  criminality  is  attached  by  law  to  the  acts  charged ; 3  and  radical 
defects  in  the  commitment.4  But  a  discharge  will  not  be  granted  merely  on 
the  ground  that  the  commitment  is  irregular,5  or,  as  a  general  rule,  on  any 
ground  that  anticipates  the  determination  by  the  grand  jury  of  matters  within 
its  province,  or  involves  a  review  of  the  action  of  the  committing  magistrate  in 
determining  questions  within  his  jurisdiction,6  though  in  some  jurisdictions 

to  the  provisions  of  this  chapter,  to  inquire 
into  the  cause  of  such  imprisonment  and  re- 
straint."   Ex  p.  Charleston,  107  Ala.  688. 

Accusation  Before  Magistrate  —  Failure  to  Give 
Bond  for  Jury  Trial. — A  person  who,  accused 
before  a  justice  of  the  peace,  demands  a  trial 
by  jury,  but  fails  to  give  the  bond  required  by 
the  Alabama  slatute  for  his  appearance  at  the 
next  term  of  court,  and  who  is  therefore  com- 
muted to  jail,  is  not  entitled  to  a  writ  of 
habeas  corpus.    Ex  p.  Dunklin,  72  Ala.  241. 

Commitment  on  Charge  of  Perjury.  —  A  person 
is  not  subject  to  a  prosecution  for  perjury 
until  the  suit  in  which  the  perjury  was  alleged 
to  have  been  committed  has  been  determined, 
and  if  he  is  arrested  before  such  time  he  may 
be  discharged  on  habeas  corpus.  Com.  v. 
Dickinson,  5  Pa.  L.  J.  164,  3  Clark  (Pa.)  265; 
Com.  v.  Davis,  10  Pa.  Co.  Ct.  596. 

1.  Want  of  Jurisdiction  in  Committing  Magis- 
trate.—  Fisher  v.  McGirr,  1  Gray  (Mass.)  1,  61 
Am.  Dec.  381;  Matter  of  Wooldridge,  30  Mo. 
App.  612;  Golding's  Petition,  57  N.  H.  146,  24 
Am.  Rep.  66;  In  re  Barker,  56  Vt.  14. 

Prejudice  of  Magistrate.  —  A  prisoner  com- 
mitted on  a  preliminary  examination  by  a 
magistrate  against  whom  a  sufficient  affidavit 
of  prejudice  has  been  filed  may  be  discharged 
on  habeas  corpus  in  Missouri.  Ex  p.  Bedard, 
106  Mo.  616. 

Want  of  Legal  Capacity  to  Act.  —  If  a  person 
who  has  been  commissioned  as  a  justice  of  the 
peace  is  a  minor,  he  is  disqualified,  and  a 
commitment  made  by  him  is  void.  Golding's 
Peiition,  57  N.  H.  146,  24  Am.  Rep.  66. 

2.  Failure  to  Indict  Within  Limited  Time  — 
California, —  Ex  p.  Bull,  42  Cal.  196. 

Mississippi.  —  Byrd  v.  State,  1  How.  (Miss.) 
163;  Ex  p.  Caples,  58  Miss.  358;  Ex  p.  Jeffer- 
son, 62  Miss.  223. 

ATevada.  —  Ex  p.  Isbell.  11  Nev.  295. 

Ohio.  —  State  v.  Lott,  Prob.  Ct.  5  Ohio  N.  P. 
469. 

South  Carolina.  —  State  v.  Fasket,  5  Rich.  L. 
(S.  Car.)  255. 

As  to  the  rule  in  Louisiana,  see  State  v. 
Criminal  Sheriff,  37  La.  Ann.  617. 

The  State  Must  Be  in  Default  in  order  to  bring 
a  case  within  the  rule  that  the  accused  is  en- 
titled to  be  discharged  on  habeas  corpus  if  two 
terms  of  court  have  elapsed  without  an  indict- 
ment being  found  against  him;  and  if  no 
terms  of  court  have  been  held  the  state  is  not 
in  default,  and  the  prisoner  is  not  entitled  to 
a  discharge.  Byrd  v.  State,  1  How.  (Miss.) 
163. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

3.  Commitment  Charging  Acts  Not  Criminal  in 
Law.  —  Ex  p.  Bailey,  39  Fla.  734;  Dodd's 
Case,  2  De  G.  &  J.  510,  4  Jur.  N.  S.  291. 


4.  Defects  in  Warrant  of  Commitment.  —  Ex  p. 

Sprout,  1  Cranch  (C.  C.)  424;  Sipple  v.  Adams, 
5  Harr.  (Del.)  149;  People  v.  Reese,  (Surrogate 
Ct.)  24  Misc.  (N.  Y.)  528. 

Failure  of  Commitment  to  State  Offense.  —  Ex  p. 
Rohe,  5  Ark.  104;  Com.  v.  Jones,  1  Lack.  L. 
Rec.  (Pa.)  415. 

Commitment  for  Examination  at  Future  Day.  — 
Ex  p.  Ah  Kee,  22  Nev.  374,  applying  Gen. 
Stat.  Nev.  (1885),  §  4032. 

An  Exception  to  the  rule  that  a  discharge  will 
be  granted  in  case  of  a  defective  commitment 
exists  where  the  court  is  satisfied  from  the  evi- 
dence that  the  prisoner  ought  to  be  committed 
for  the  offense  charged,  or  any  other.  In  such 
a  case  he  will  be  remanded  into  custody,  and 
a  proper  order  will  be  made  in  regard  to  the 
matter.    Jackson  v.  Boyd,  53  Iowa  536. 

5.  Mere  Irregularity  in  Commitment  Not 
Ground  for  Discharge.  —  Ex  p.  McGlawn,  75 
Ala.  38;  Davis  v.  Bible,  134  Ind.  108;  State  v. 
Harmon,  47  La.  Ann.  949;  Hamilton's  Case, 
51  Mich.  174;  Snowden  v.  State,  8  Mo.  483; 
In  re  Bouquette,  14  Mo.  App.  576;  Matter  of 
Percy,  2  Daly  (N.  Y.)  530. 

Surplusage  in  the  Commitment  does  not  entitle 
the  prisoner  to  discharge.  People  r.  Smith,  1 
Cal.  9. 

So  the  Omission  of  the  Name  of  the  Deceased  in 

a  commitment  on  a  charge  of  murder  under 
the  California  statute.  Ex  p.  Bull,  42  Cal. 
196. 

A  Commitment  Which  Does  Not  Bun  in  the 
Name  of  the  State  is  void  in  Arkansas,  and  the 
prisoner  will  be  discharged  on  habeas  corpus. 
Ex  p.  Rohe,  5  Ark.  104. 

If  Sufficient  Grounds  Are  Shown  for  detaining 
the  prisoner,  he  is  not  to  be  discharged  for  de- 
fects in  the  original  arrest  or  commitment. 
Nishimura  Ekiu  v.  U.  S.,.142  U.  S.  651. 

See  also  infra,  this  section,  Errors  and 
Irregularities. 

6.  Matters  Properly  Determinable  by  Committing 
Magistrate  or  Grand  Jury.  —  Ex  p.  Rickelt,  61 
Fed.  Rep.  203;  In  re  Barber,  75  Fed.  Rep.  980, 
Horner  v.  U.  S.,  143  U.  S.  570;  Ex  p.  Barnett, 
51  Ark.  215;  Turner  v.  Conkey,  132  Ind.  248, 
32  Am.  St.  Rep.  251,  overruling  Smelzer  v. 
Lockhart,  97  Ind.  315;  Smith  v.  Clausmeier. 
136  Ind.  105,  43  Am.  St.  Rep.  311;  Matter  of 
Balcom,  12  Neb.  316;  Ex  p.  Winston,  9  Nev.  . 
71;  In  re  Peraltareavis,  8  N.  Mex.  27. 

Only  Badical  or  Jurisdictional  Defects  in  the  _ 
warrant   are   available    on    habeas  corpus. 
State  v.  Harmon,  47  La.  Ann.  949. 

If  the  Warrant  and.  Affidavits  Are  Sufficient,  a 
prisoner  regularly  committed  for  a  felony  will 
not  be  discharged  on  habeas  corpus  on  the 
ground  that  no  felony  has  been  committed. 
State  v.  Asselin.  T.  U.  P.  Charlt.  (Ga.)  184. 
If  the  Prisoner  Is  Regularly  in  Custody  under  a- 
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the  court  will  consider  the  evidence  before  the  committing  magistrate,1  at 
least  to  the  extent  of  determining  whether  there  was  any  evidence  before  the 
magistrate  on  which  he  might  properly  hold  the  accused.2  In  no  case,  how- 
ever, can  the  writ  be  granted  while  the  proceeding  is  pending  before  the 
examining  magistrate,  but  the  remedy  by  habeas  corpus  is  available  only 
where  the  magistrate  has,  after  examination,  refused  to  discharge  the  accused.3 
The  writ  will  also  be  issued  in  favor  of  a  person  who  has  been  committed  on 
a  criminal  charge,  for  the  purpose  of  bringing  him  up,  in  order  that  he  may 
give  bail,  if  the  offense  charged  be  bailable.4 

b.  AFTER  INDICTMENT  —  (i)  In  General.  —  Even  after  an  indictment  has 
been  found,  and  the  party  is  held  in  custody  to  respond  to  the  charge  against 
him,  he  may  still  question  the  legality  of  such  detention  by  means  of  the  writ 
of  habeas  corpus,  and  may  procure  his  discharge  if  it  appears  that  he  is  illegally 
detained,  as  where  the  offense  charged  was  not  committed  within  the  jurisdic- 
tion where  the  indictment  was  found,5  or  where  the  court  in  which  the  prose- 
cution is  pending  has  no  jurisdiction  of  the  offense  charged;6  but  no  matter 
of  defense  on  the  facts,  however  clear,  can  be  thus  determined  in  advance.7 

The  Fact  that  the  Accused  Had  Been  Admitted  to  Bail  after  his  commitment  on  his 
preliminary  examination  does  not  entitle  him  to  a  discharge,  where  an  indict- 
ment is  afterwards  found  against  him,  and  he  is  taken  into  custody  under  it.8 

(2)  Defects  or  Irregularities  in  Drawing  Grand  Jury.  —  Defects  or  irregu- 
larities in  making  up  the  list  from  which  grand  jurors  are  drawn,  or  in  draw- 
ing the  names,  must  be  taken  advantage  of  in  the  trial  court  by  the  proper 
procedure,  and  cannot  be  questioned  by  habeas  corpus.9 

(3)  Insufficiency  of  Indictment.  —  In  the  case  of  a  defective  or  insufficient 
indictment,  there  is  some  confusion  of  opinion  as  to  when  the  prisoner  will  be 
discharged  on  habeas  corpus.    There  are  authorities  which  seem  to  indicate 


commitment  duly  issued  by  a  police  judge,  he 
will  not  be  discharged,  where  no  good  reason 
is  shown  therefor.  Ex  p.  Ho  Quan,  59  Cal. 
404;  Ex  p.  Ah  Sing,  59  Cal.  404;  Ex  p.  Lee 
Bang,  59  Cal.  405. 

Refusal  to  Grant  a  Change  of  Venue  by  the 
committing  magistrate  is  not  ground  for  the 
discharge  of  the  accused.  Matter  of  Garst,  10 
Neb.  78. 

Clerical  Errors.  —  Inserting  the  phrase 
"  grand  larceny  "  instead  of  "  petit  larceny  " 
is  a  harmless  error  which  might  have  been 
corrected  on  motion  before  the  committing 
magistrate,  and  cannot  be  attacked  collaterally 
by  habeas  corpus.  Davis  v.  Bible,  134  Ind. 
108. 

1.  Review  of  Evidence  Given  Before  Committing 
Magistrate.  —  See  Ex  p.  Allen,  12  Nev.  87,  ap- 
plying the  Nevada  statute.  Compare  the  stat- 
utes in  other  jurisdictions. 

2.  If  No  Evidence  Was  Given  before  the  com- 
mitting magistrate  that  the  accused  committed 
the  crime  with  which  he  is  charged,  he  may 
be  discharged  on  habeas  corpus  under  the  New 
York  statute,  but  if  there  be  any  evidence  that 
he  committed  the  crime  it  is  sufficient.  Matter 
of  Henry.  (Supm.  Ct.  Spec.  T.)  13  Misc.  (N. 
Y.)  734;  People  v.  Hagan,  (Supm.  Ct.  Spec.  T.) 
25  Misc.  (N.  Y.)  125.  See  also  State  v.  Hay- 
den,  35  Minn.  283.  And  sec  infra,  this  title, 
Hearing  and  Determination  —  Extent  of  Inquiry 
on  Hearing. 

3.  Pendency  of  Proceeding  Before  Examining 
Magistrate. —  Ex  p.  Kittrel,  20  Ark.  499;  Mat- 
ter of  Peoples,  47  Mich.  626;  Ex  p.  McCorkle, 
29  Tex.  App.  20,  25  Am.  St.  Rep.  715;  Robert- 
Bon  v.  Slate,  30  Tex.  346. 
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4.  See  infra,  this  section,  Habeas  Corpus  to 
Admit  to  Bail. 

5.  Offense  Not  Committed  Within  Jurisdiction 
Where  Indictment  Was  Found. —  U.  S.  v.  Fowkes, 
49  Fed.  Rep.  50,  affirmed  53  Fed.  Rep.  13,  3  U. 
S.  App.  247;  U.  S.  v.  Rogers,  23  Fed.  Rep. 
658;  In  re  Buell,  3  Dill.  (U.  S.)  116;  Ex  p. 
Slater,  72  Mo.  102. 

6.  Want  cf  Jurisdiction  in  Court  in  Which 
Prosecution  Is  Pending.  —  Com.  v.  Ketner,  92 
Pa.  St.  372,  37  Am.  Rep.  692. 

7.  Interfering  with  Province  of  Jury.  —  Where 
an  indictment  for  homicide  has  been  found, 
the  court  will  not  discharge  on  habeas  corpus 
though  death  was  the  result  of  justifiable  vio- 
lence, because  that  is  a  question  for  a  jury. 
Com.  f.  Megary,  8  Phila.  (Pa.)  607,  disapprov- 
ing Com.  v.  Crawford,  8  Phila.  (Pa.)  490,  and 
Com.  v.  Mann,  2  Leg.  Gaz.  (Pa.)  329,  in  which 
a  judge  discharged  on  such  ground,  without 
trial. 

However  Clear  the  Proof  of  Innocence,  a  person 
who  has  been  committed  on  an  indictment  for 
murder  cannot  be  discharged  on  habeas  cor- 
pus without  trial.  People  v.  McLcod,  1  Hill 
(M.  Y.)  377,  37  Am.  Dec.  328.  Sec  also  People 
v.  Rulloff  (Supm.  Ct.  Spec.  T.)  5  Park.  Crim. 
(N.  Y.)  77. 

8.  Effect  of  Bail  Taken  After  Commitment  but 
Before  Indictment.  —  Ex  p.  Cook,  35  Cal.  107. 

9.  Defects  or  Irregularities  in  Drawing  Grand 
Jury.  —  Ex  p.  Warris,  28  Fla.  371;  Stale  v. 
Fenderson,  28  La.  Ann.  82;  In  re  Belts,  36 
Neb.  282.  Sec  also  Ex  p.  Prince,  27  Fla.  196, 
26  Am.  St.  Rep.  67;  Ex  p.  Bowen,  25  Fla.  214; 
Potsdamcr  v.  State,  17  Fla.  895;  Gallahcr  V. 
State.  17  Fla.  370;  Burroughs  v.  State,  17  Fla. 
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that  where  an  essential  Ingredient  of  an  offense  intended  to  be  charged  is 
omitted  from  the  indictment,  the  writ  of  habeas  corpus  is  the  proper  remedy 
for  relief  from  imprisonment  under  it;  1  but  the  true  rule  seems  to  be  that  it 
is  only  where  the  facts  stated  in  the  indictment  are  not  and  cannot  be  so 
stated  .is  to  charge  an  offense  that  the  prisoner  may  be  discharged,  and  where 
the  m  liters  are  of  such  a  character  that  the  indictment,  though  defective  for 
lack  ol  .i  statement  of  an  essential  ingredient  of  the  offense,  may  be  perfected 
into  a  sufficient  accusation  of  crime,  the  prisoner  should  be  held  to  abide  the 
judgment  or  order  of  the  court.2 

If  There  Was  No  Legal  Evidence  Before  the  Grand  Jury  to  support  the  indictment,  it 
has  been  held  in  New  York  that  it  is  void,  and  that  the  accused  may  be  dis- 
charged on  habeas  corpus.3 

(4)  Delay  in  Bringing  Indictment  to  Trial.  —  It  is  the  right  of  every  person 
accused  of  crime  to  demand  a  speedy  trial,4  and  if  this  right  is  denied,  after  a 
demand  therefor  has  been  made  by  the  accused,  it  becomes  unlawful  to  hold 
him  longer  in  custody,  and  he  may  obtain  his  discharge  on  habeas  corpus;5 


643;  Gladden  v.  State,  13  Fla.  623;  Savage  v. 
State,  18  Fla.  909. 

1.  Matter  of  Corryell,  22  Cal.  178;  Church 
on  Habeas  Corpus,  §  245. 

2.  Rule  as  to  Defective  Indictments  —  United 
States.  —  Bergemann  v.  Backer,  157  U.  S.  655; 
In  re  Hacker,  73  Fed.  Rep.  464;  In  re  Johnson, 
46  Fed.  Rep.  477;  In  re  Greene,  52  Fed.  Rep. 
104;  Matter  of  Clark,  2  Ben.  (U.  S.)  540. 

Alabama.  — Ex  p.  Whitaker,  43  Ala.  323. 

California. — Ex  p.  Maier,  103  Cal.  476,42 
Am.  St.  Rep.  129;  Ex  p.  McNulty,  77  Cal.  164; 
Ex  p.  Kearny,  55  Cal.  212;  Ex  p.  Harrold,  47 
Cal.  129.  See  also  Ex  p.  Rosenheim,  83  Cal. 
388. 

Florida.  — Exp.  Prince,  27  Fla.  196,  26  Am. 
St.  Rep.  67. 

Idaho.  — In  *v  Marshall,  (Idaho  1899)56  Pac. 
Rep.  470. 

Mississippi.  —  Emanuel  v.  State,  36  Miss. 
627. 

Nevada.  —  Exp.  Kitchen,  19  Nev.  178. 

Ohio.  —  Ex  p.  McKnight,  3  Ohio  N.  P.  255, 
4  Ohio  Dec.  284. 

Allegation  of  Place  of  Commitment  of  Crime.  — 
In  In  re  Buell,  3  Dill.  (U.  S.)  116,  it  was  held 
that  where  a  prisoner  had  been  indicted  in  the 
District  of  Columbia  for  libel,  and  was  com- 
mitted by  a  United  States  commissioner  in 
Missouri  for  removal  for  trial  in  the  District  of 
Columbia,  it  was  a  ground  for  his  discharge 
on  habeas  corpus  that  the  indictment  did  not 
allege  a  publication  of  the  libel  in  the  District 
of  Columbia. 

Failure  to  Allege  Offense  Within  Jurisdiction  of 
Court.  —  A  person  in  custody  under  an  indict- 
ment is  entitled  to  be  discharged  on  habeas 
corpus  if  the  indictment  does  not  sufficiently 
describe  an  offense  of  which  the  court  in  which 
it  is  to  be  tried  has  jurisdiction.  In  re  Coy, 
127  U.  S.  731. 

3.  Indictment  Not  Founded  on  Any  Legal  Evi- 
dence.—  Matter  of  Klein,  (Supm.  Ct.  Spec.  T.) 
17  Misc.  (N  Y.)  107. 

4.  Right  of  Accused  to  Special  Trial.  —  See  the 
title  Constitutional  Law,  vol.  6,  p.  992. 

5.  Delay  in  Bringing  Indictment  to  Trial  — 
England.  —  Reg.  v.  Bowen,  9  C.  &  P.  509,  38 
E.  C.  L.  199;  Stat.  31  Car.  II.,  c.  2,  §  7. 

Arkansas.  —  Ex  p.  Jones,  49  Ark.  110. 
Colorado.  —  In  re  Garvey,  7  Colo.  502. 

164 


Georgia.  —  State  v.  Segar,  T.  U.  P.  Charlt. 
(Ga.)  24. 

Indiana.  —  McGuire  v.  Wallace,  109  Ind. 
284. 

Kansas.  —  Matter  of  McMicken,  39  Kan. 
406. 

Massachusetts.  —  Glover's  Case,  109  Mass. 
340. 

Mississippi.  —  See  Ex  p.  Jefferson,  62  Miss. 
223. 

Montana.  —  U.  S.  v.  Fox,  3  Mont.  512. 

New  York.  —  People  v.  Jefferds,  (Supm.  Ct. 
Spec.  T.)  5  Park.  Crim.  (N.  Y.)  518.  Compare 
People  v.  Rulloff,  (Supm.  Ct.  Spec.  T.)  5  Park. 
Crim.  (N.  Y.)  77. 

New  Jersey.  —  Patterson  v.  State,  49  N.  J.  L. 
326,  50  N.  J.  L.  421. 

South  Carolina.  —  State  v.  Fasket,  5  Rich.  L. 
(S.  Car.)  255. 

See,  however,  Ex  p.  McGehan,  22  Ohio  St. 
444,  decided  under  a  statute  providing  for  an 
entire  discharge  from  liability,  and  not  for  a 
discharge  from  imprisonment  merely. 

If  There  Has  Been  No  Demand  for  a  Trial,  and 
failure  or  refusal  on  the  part  of  the  prosecu- 
tion to  comply  therewith,  the  prisoner  has  not 
been  denied  any  constitutional  right,  and  is, 
therefore,  not  entitled  to  be  discharged  on  the 
ground  of  delay  in  bringing  his  case  to  trial. 
Patlerson  v.  State,  49  N.  J.  L.  326,  50  N.  J.  L. 
421;  Hernandez  v.  State,  4  Tex.  App.  425. 

Failure  of  Statute  to  Provide  for  Time  of  Hold- 
ing Court.  —  Where  a  person  indicted  based  his 
application  for  a  habeas  corpus  on  the  fact 
that  a  statute  purporting  to  divide  the  county 
into  two  parts  failed  to  provide  a  time  for 
holding  court  in  the  part  where  his  case  would 
be  triable,  and  so  deprived  him  of  a  speed}' 
trial,  the  court  held  the  statute  unconstitu- 
tional and  null  and  refused  to  discharge  him. 
Ex  p.  Jones,  49  Ark.  110. 

Failure  of  the  Government  to  Make  an  Appro- 
priation to  Pay  for  Serving  Process  entitles  a 
prisoner  whose  trial  is  postponed  as  a  result 
to  his  discharge.    U.  S.  v.  Fox,  3  Mont.  512. 

Dismissal  of  Indictment  Was  Held  a  Prerequisite 
to  Discharge  on  Habeas  Corpus  for  failure  to 
bring  to  trial  after  indictment  in  Ex  p.  Strong, 
(Cal.  1892)  31  Pac.  Rep.  574,  construing  Pen. 
Code  Cal.,  §  1382.  Compare  Ex  p.  Vinton, 
(Cal.  1897)  47  Pac.  Rep.  1019. 
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but  this  rule  does  not  so  operate  as  to  deny  to  the  prosecution  a  reasonable 
time  to  prepare  for  trial,1  nor  does  it  deprive  the  legislative  department  of  the 
power  to  enact  laws  which  will  guard  against  undue  haste  to  the  detriment  of 
the  public  interests,  as  well  as  prevent  procrastination  to  the  denial  of  the  sub- 
stantial rights  of  the  accused,  and  he  is  not  entitled  to  a  discharge  on  account 
of  the  failure  of  the  law,  while  reasonably  adapted  to  secure  a  speedy  trial,  to 
provide  against  every  contingency  which  may  occasion  delay  in  any  particular 
case,  or  on  account  of  any  delay  made  necessary  by  the  law  itself.2  It  is  also 
held  that  the  statutes  and  constitutional  provisions  giving  the  right  to  a 
speedy  trial  are  intended  to  provide  against  the  abuse  of  delay  on  the  part  of 
the  prosecution,  but  not  to  shield  a  prisoner  from  the  consequences  of  any 
delay  of  which  he  was  himself  the  cause,3  or  any  delays  for  which  the  prose- 
cution was  not  in  any  wise  responsible.'* 

if  One  Trial  Has  Been  Had,  resulting  in  a  conviction,  and  a  new  trial  is  granted 
on  the  application  of  the  prisoner,  or  if  a  mistrial  has  resulted,  the  rule  as  to 
speedy  trial  is  satisfied,  and  delay  in  bringing  on  a  second  trial  is  not  ordina- 
rily a  ground  of  discharge.5 

Forfeiture  of  Right  to  Speedy  Trial.  —  The  accused,  by  evading  arrest  and  becom- 
ing a  fugitive  from  justice,  forfeits  his  right  to  be  tried  within  the  time  desig- 
nated by  statute,  because  it  is  contrary  to  the  policy  of  the  law  that  he  should 
be  thus  permitted  to  select  the  time  for  his  trial.6 

(5)  Former  Jeopardy.  —  If  the  accused  has  been  once  in  jeopardy,  it  is  held 
that  his  immunity  from  another  trial  on  the  same  charge  is  a  matter  of  defense 
which  can  be  presented  for  adjudication  only  by  a  proper  plea,  and  does  not 
furnish  a  ground  for  his  release  on  habeas  corpus,7  especially  after  a  trial  has 


Trial  on  One  of  Two  Indictments.  —  In  State  v. 
Stalnaker,  2  Brev.  (S.  Car.)  44,  there  were  two 
indiclments  against  the  defendant  for  a  felony. 
He  demanded  trial  on  both,  bui  was  tried  on 
one  only,  upon  which  he  was  convicted  and 
sentenced,  but  he  was  afterwards  pardoned. 
Being  again  arrested,  it  was  held  that  he 
could  not  be  tried  on  the  other  indictment, 
having  been  entitled  either  to  trial  or  dis- 
charge at  the  second  court  after  his  original 
demand  for  trial,  and  he  was  liberated  on 
habeas  corpus. 

1.  Reasonable  Time  for  Prosecution  to  Prepare 
for  Trial.  —  Matter  of  McMicken,  39  Kan.  406; 
Ex p.  Jefferson,  62  Miss.  223;  Logan  v.  Slate,  3 
Brev.  (S.  Car.)  415,  1  Treadw.  (S.  Car.)  493. 

Statutory  Authority  to  Postpone  Trial. —  It  is 
usually  provided  by  statute  that  the  court  mav 
for  just  cause  allow  further  time  for  the  trial. 
Matter  of  McMicken,  39  Kan.  406;  Patterson 
v.  Slate,  49  N.  J.  L.  326,  50  N.  j.  L.  421.  See 
also  the  statutes  in  other  jurisdictions. 

2.  Validity  of  Laws  Authorizing  Reasonable 
Delay.  —  Ex  p.  State,  76  Ala.  482.  See  also 
Com.  v.  Sheriff,  16  S.  &  K.  (Pa.)  304;  Clark 
v.  Com.,  29  Pa.  St.  129.  Compaif  Com.  v. 
Prophet,  1  Browne  (Pa.)  135,  which  Judge 
Woodward,  in  the  case  last  cited,  says  is  "  an 
unreasoned  judgment,"  which  "  scarcely  de- 
serves to  be  mentioned." 

3.  Delay  Caused  by  Prisoner  Docs  Not  Entitle  to 
Discharge. —  McGuirc  v.  Wallace,  109  Ind.  289; 
Matter  of  McMicken.  39  Kan.  406  (under  the 
Kansas  statute  expressly  excepting  delay 
caused  fcy  the  prisoner). 

So  where  the  accused  prevents  the  attendance 
of  witnesses  for  the  prosecution,  Kespublica 
t.  Arnold,  3  Yeatcs  (Pa.)  263;  or  where  the 
delay  is  by  the  request  or  with  the  consent 
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of  the  accused.  Ex  p.  Walton,  2  Whart.  (Pa.) 
501;  Com.  v.  County  Prison,  97  Pa.  St.  211. 

4.  Delay  Without  Fault  of  Prosecution  Not 
Ground  of  Discharge.  —  Com.  v.  Sheriff,  16  S.  & 
R.  (Pa.)  304;  Ex  p  Walton,  2  Whart.  (Pa.) 
501;  Com.  v.  Jailer,  7  Watts  (Pa.)  366;  Clark 
v.  Com.,  29  Pa.  St.  129;  Com.  v.  Philadelphia  , 
County  Prison,  4  Brewst.  (Pa.)  320;  Com.  v. 
Brown,  32  Leg.  Int.  (Pa.)  430,  2  W.  N.  C.  (Pa.) 
153- 

This  rule  applies  in  case  of  the  fraudulent 
absence  of  a  witness,  though  the  prisoner  had 
nothing  to  do  with  it.  Com.  Carter,  n 
Pick.  (Mass.)  277. 

Inability  to  Obtain  a  Jury,  and  a  consequent 
delay,  have  been  held  to  constitute  no  ground 
for  release  on  habeas  corpus.  Ex p  Stanley, 
4  Nev.  113. 

If  No  Term  of  Court  Has  Been  Held  since  the 
commitment  at  which  the  prisoner  could  have 
been  tried,  he  is  not  entitled  to  a  discharge 
because  of  the  delay,  Com.  v.  Brown,  11  Phila. 
(Pa.)  370,  32  Leg.  Int.  (Pa.)  430;  unless  no 
lime  (or  holding  court  has  been  provided  for 
by  statute,  Ex  p.  Jones,  49  Ark.  no. 

5.  New  Trial  After  Conviction.  —  Com.  v. 
County  Prison,  97  Pa.  St.  211,  9  W.  N.  C  (Pa.) 
402.    See  also  Ex  p.  Bowcn,  46  Cal.  112. 

Mistrial  —  Subsequent  Delay  Not  Ground  of  Dis- 
charge.—  State  v.  Spergcn,  1  McCord  I..  (S. 
Car.)  563.  See  also  Glover's  Case,  109  Mass. 
340. 

6.  Forfeiture  of  Right  -  Fugitive  from  Justice. 
—  Com.  v.  Hale,  13  Phila.  (Pa.)  452,  36  Leg. 
Int.  (Pa.)  285;  Com.  v.  Pulte,  14  Phila.  (Pa.) 
398,  37  Leg.  Int.  (Pa.)  493. 

7.  Former  Jeopardy  Not  Ground  for  Habeas  Cor- 
pus—  United  States.  —  Ex  p.  Bigelow,  113  U. 
S.  328;  ///  re  Bogart,  2  Sawy.  (U.  S.)  396. 
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been  had  without  raising  such  defense.1  On  the  other  hand,  there  seems  to 
be  authority  for  the  proposition  that,  when  the  accused  has  been  once  put  in 
jeopardy,  to  hold  him  for  trial  on  the  same  charge  is  an  unlawful  restraint  of 
his  liberty,  for  which  the  writ  of  habeas  corpus  is  an  appropriate  remedy.2 

c.  After  Acquittal  or  the  Equivalent  Thereof.  —  Where  the 
accused  has  been  acquitted,  or  a  verdict  rendered  which  is  the  equivalent  of 
an  acquittal,  but  no  order  is  made  for  his  discharge,  his  remedy  is  by  motion 
and  not  by  habeas  corpus.3 

3.  Custody  under  Judgments  or  Orders  of  Court  —  a.  General  Rule.  —  It 
is  generally  provided  by  the  habeas  corpus  acts  in  the  various  jurisdictions  that 
the  writ  shall  not  lie  to  discharge  a  prisoner  who  is  in  custody  by  virtue  of  a 
judgment,  sentence,  order,  or  decree  of  a  court  of  competent  jurisdiction.4 

Void  Judgments  and  Process —  (i)  In  General.  —  A  person  who  is 
in  custody  by  virtue  of  any  judgment  or  order  of  court  may  be  discharged 
therefrom  on  habeas  corpus  in  any  case  where  the  court,  whether  it  was  one 
of  general  or  of  limited  jurisdiction,  did  not  for  any  reason  have  jurisdiction 
of  the  person  of  the  defendant,  or  of  the  subject-matter  involved,  civil  or 
criminal,  so  that  the  judgment  would  be  held  void  on  collateral  attack,5  or  if 


Kansas.  —  In  re  Terrill,  58  Kan.  815,  49  Pac. 
Rep.  158;  Matter  of  Miller,  7  Kan.  App.  686. 

Louisiana.  —  State  v.  Klock,  45  La.  Ann.  316. 

Missouri.  — Ex  p.  Ruthven,  17  Mo.  541; 
Ex  p.  Snyder,  29  Mo.  App.  256. 

Nevada. — Exp.  Maxwell,  11  Nev.  428. 

Texas.  —  Ex  p.  Crofford,  (Tex.  Crim.  1898) 
47  S.  W.  Rep.  533;  Pitner  v.  State,  44  Tex. 
578;  Perry  v.  State,  41  Tex.  488;  Brill  v.  State, 
1  Tex.  App.  152;  Griffin  v.  State,  5  Tex.  App. 
457- 

Washington.  —  Steiner  v.  Nerton,  6  Wash.  23. 

For  a  Full  Discussion  of  former  jeopardy,  see 
the  title  Jeopardy,  in  this  work,  and  Former 
Conviction  or  Acquittal,  9  Encyc.  of  Pl. 
and  Pr.  630. 

1.  Trial  Without  Raising  Defense  of  Former 
Jeopardy.  — In  re  Maughan,  6  Utah  167;  In  re 
Barton,  6  Utah  264. 

2.  Habeas  Corpus  Entertained  on  Ground  of 
Former  Jeopardy.  —  See  Ex  p.  McLaughlin,  41 
Cal.  211,  10  Am.  Rep.  272,  where  the  pris- 
oner's discharge  was  refused  because  it  was 
held  that  the  facts  of  the  case  did  not  show 
former  jeopardy,  but  no  question  seems  to 
have  been  made  as  to  the  propriety  of  the 
remedy. 

If  It  Appears  on  the  Record  that  there  has  been 
a  former  conviction  for  the  same  offense,  the 
prisoner  may  be  discharged  on  habeas  corpus. 
Nielsen,  Petitioner,  131  U.  S.  176;  In  re  Snow, 
120  U.  S.  274. 

3.  Custody  After  Acquittal,  or  the  Equivalent 
Thereof.  —  Wright  v.  State,  7  Ind.  324. 

4.  Custody  under  Judgment,  etc.,  of  Competent 
Court  Not  Relievable  by  Habeas  Corpus  —  Eng- 
land.—Ex  p.  Lees,  El.  Bl.  &  El.  828,  96  E.  C. 
L.  828,  6  W.  R.  660,  27  L.  J.  Q.  B.  403. 

Canada.  —  Reg.  v.  Crabbe,  11  U.  C.  Q.  B. 
447- 

United  States.  —  Ex  p.  Bigelow,  113  U.  S. 
328. 

Alabama.  — Ex  p.  Roberson,  (Ala.  1899)  26 
So.  Rep.  645. 

Minnesota.  —  State  v.  Kinmore,  54  Minn. 
135,  40  Am.  St.  Rep.  305. 

Mississippi.  —  Ex  p.  Phillips,  57  Miss.  357. 

Missouri.  —  Stoner  v.  State,  4  Mo.  614. 


Nevada.  —  Ex  p.  Gafford,  (Nev.  1899)  57  Pac. 
Rep.  484;  Ex  p.  Smith,  2  Nev.  338. 

New  jersey.  —  Clifford  v.  Heller,  (N.  J.  1899) 
42  All.  Rep.  155. 

New  York.  —  People  v.  Baker,  89  N.  Y.  460; 
People  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep. 
211;  People  v.  Wilson,  88  Hun  (N.  Y.)  258; 
People  v.  New  York  Soc,  etc.,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  457. 

North  Carolina.  —  Matter  of  Brittain,  93  N. 
Car.  587;  In  re  Schenck,  74  N.  Car.  607. 

Ohio.  —  Matter  of  Collier,  6  Ohio  St.  55. 

Oklahoma.  —  Matter  of  Patswald,  5  Okla. 
789. 

Pennsylvania.  —  Williamson  v.  Lewis,  39  Pa. 
St.  9;  Com.  v.  Jail  Keeper,  26  Pa.  St.  279; 
Dickinson  v.  Purvis,  8  S.  &  R.  (Pa.)  71;  Res- 
publica  v.  Gaol  Keeper,  2  Yeates  (Pa.)  349; 
Com.  v.  Lecky,  1  Watts  (Pa.)  66,  26  Am.  Dec. 
37;  Graham's  Petition,  46  Leg.  Int.  (Pa.)  88. 

South  Carolina.  —  State  v.  Everett,  Dudley 
L.  (S.  Car.)  295. 

Texas.  —  Ex  p.  Ezell,  40  Tex.  451,  19  Am. 
Rep.  32;  Ex  p.  Fuller,  19  Tex.  App.  241; 
Ex  p.  Pate,  21  Tex.  App.  190. 

Utah.  —  Exp.  Hays,  15  Utah  77. 

Washington.  —  Matter  of  Lybarger,  2  Wash. 
131- 

What  Constitutes  Judgment.  —  A  commitment 
to  a  charitable  institution,  pursuant  to  the 
New  York  statute,  of  a  child  under  the  age  of 
sixteen  years  who  is  employed  as  a  gymnast 
and  acrobat,  is  a  final  judgment,  not  review- 
able by  habeas  corpus.  Matter  of  Donohue, 
(Supm.  Ct.)  52  How.  Pr.  (N.  Y.)  251,  1  Abb.  N. 
Cas.  (N.  Y.)  r. 

The  English  Statute  excepts  from  the  benefit 
of  the  writ  a  person  who  "  is  convicted  or 
charged  in  execution  by  legal  process."  See 
supra,  this  title.  History  of  Writ  —  History  of 
Habeas  Corpus  under  English  Statutes. 

See  also  the  habeas  corpus  acts  of  the  sev- 
eral states,  and  infa,  this  section.  Errors  and 
Irregularities. 

5.  Custody  under  Void  Judgment  —  Release  on 
Habeas  Corpus  —  England.  —  In  re  Authers,  5S 
L.  J.  M.  C.  62,  22  Q.  B.  D.  345,  60  L.  T.  N.  S. 
454.  37  W.  R.  320,  16  Cox  C.  C.  5S8,  53  J.  P. 
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the  process  under  which  the  party  is  in  custody  is  void  for  any  reason ;  1  but 
in  criminal  cases  the  mere  fact  that  the  mittimus  is  defective  is  not  a  ground 


116;  Reg.  v.  Tordoft,  5  Q.  B.  933,  48  E.  C.  L. 
933;  Matter  of  Hammond,  9  Q.  B.  92,  5S  E.  C. 
L.  92. 

Canada.  —  McNeice  v.  Foss,  9  Quebec  64; 
Ex  p.  Dallaire,  4  Quebec  201;  Ex  p.  Gauthier, 
10  Rev.  Leg.  536;  Ex  p.  Martin,  22  L.  C. 
Jur.  88. 

United  States.  —  In  re  Bonner,  151  U.  S.  242; 
In  re  Swan,  150  U.  S.  637;  Nielsen,  Petitioner, 
131  U.  S.  176;  Ex  p.  Wilson,  114  U.  S.  417; 
Ex  p.  Yarbrough,  no  U.  S.  651;  Ex  p.  Row- 
land, 104  U.  S.  604;  Ex  p.  Virginia,  100  U.  S. 
339;  Ex  p.  Siebold,  100  U.  S.  371;  Exp.  Yer- 
ger,  8  Wall.  (U.  S.)  85;  Exp.  Lange,  iS  Wall. 
(U.  S.)  163;  U.  S.  v.  Patterson,  29  Fed.  Rep. 
775;  A  re  Green wald,  77  Fed.  Rep.  590;  In  re 
Christian,  82  Fed.  Rep.  199. 

Alabama.  —  Ex  p.  Hardy,  68  Ala.  303;  Ex  p. 
Brown,  63  Ala  187;  Ex  p.  Moore,  62  Ala.  471; 
Ex  p.  McKivett,  55  Ala.  236;  Ex  p.  Burnett, 
30  Ala.  461;  Morrow  v.  Bird,  6  Ala.  834. 

Arkansas.  —  Exp.  Martin,  27  Ark.  467. 

California. — Ex  p.  Mirande,  73  Cal.  365; 
Ex  p.  Kearny,  55  Cal.  212;  Ex  p.  Hollis,  59 
Cal.  405. 

Colorado.  —  In  re  Allison,  13  Colo.  525;  Gar- 
vey's  Case,  7  Colo.  384,  49  Am.  Rep.  358; 
Exp.  Farnham,  3  Colo.  545. 

Florida. — Ex  p.  Bowen,  25  Fla.  214;  Exp. 
Hunter,  16  Fla.  575;  Ex  p.  Martini,  23  Fla. 
343- 

Georgia.  —  Daniels  v.  Towers,  79  Ga.  785. 

Illinois.  —  People  v.  Foster,  104  111.  156; 
People  v.  Whitson,  74  111.  20. 

Indiana.  —  Miller  v.  Snyder,  6  Ind.  I. 

Iowa. — Ex  p.  Grace,  12  Iowa  208,  79  Am. 
Dec.  529. 

Louisiana.  —  State  v.  Washington,  33  La. 
Ann.  1473. 

Massachusetts.  —  Herrick  v.  Smith,  1  Gray 
(Mass.)  50;  Jones  v.  Robbins,  8  Gray  (Mass.) 
330. 

Michigan. —  Hamilton's  Case,  51  Mich.  174. 

Mississippi.  —  Ex  p.  Phillips,  57  Miss.  357; 
Scott  v.  State,  70  Miss.  247,  35  Am.  St.  Rep. 
649. 

Missouri. — Exp.  Page,  49  Mo.  291 ;  hx  p. 
Renshaw,  6  Mo.  App.  474;  Ex  p.  Craig,  130 
Mo.  590;  Exp.  Kaufman,  73  Mo.  588. 

Nevada.—  Ex  p.  Webb,  (Nev.  1898)  51  Pac. 
Rep.  1027;  Ex  p.  Roberts,  9  Nev.  44,  16  Am. 
Rep.  1. 

New  Hampshire.  —  State  v.  Towle,  42  N.  H, 
540. 

New  Jersey.  —  David  v.  Blundcll,  39  N.  J.  L. 
617. 

New  York.  —  Peoples.  Liscomb,  60  N.  Y. 
559,  19  Am.  Rep.  211,  reversing  3  Hun  (N.  Y.) 
760.  6  Thomp.  &  C.  (N.  Y.)  258;  People  v. 
Stock,  26  N.  Y.  App.  Div.  564;  People  v.  New 
York  Catholic  Protectory,  106  N.  Y.  604,  5  N. 
Y.  Crim.  499,  affliminif  (Supm.  Ct.  Spec.  T.)  19 
Abb.  N.  Cas.  (N.  Y.j  142;  People  v.  Sadler 
(Supm.  Ct.)  2  N.  Y.  Crim.  438  People  v.  Stock, 
26  N.  Y.  App.  Div.  564,  affirmed  51  N.  E.  Rep. 
1092;  People  v.  Walters,  (Supm.  Ct.  Spec.  T.) 
15  Abb.  N.  Cas.  (N.  Y.)46i,  7  Civ.  Pro.  (N.  Y.) 
406. 

Ohio.  — Exp.  McKnight,  48  Ohio  St.  588; 
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In  re  George,  5  Ohio  Cir.  Ct.  207,  3  Ohio  Cir. 
Dec.  104. 

Oklahoma.  —  Matter  of  Patswald,  5  Okla. 
789. 

Pennsylvania.  —  Com.  v.  Irwin,  2  Pa.  L.  J. 
329,  1  Clark  (Pa.)  344;  Com.  v.  Smith,  11  W. 
N.  C.  (Pa.)  34;  Com.  v.  Keeper,  11  W.  N.  C. 
(Pa.)  341;  Com.  v.  Scott,  8  Pa.  Dist.  367;  Gey- 
ger  v.  Stoy,  1  Dall.  (Pa.)  135. 

Tennessee.  —  McLendon  v.  State,  92  Tenn. 
520. 

Texas.  —  Ex  p.  Degener,  30  Tex.  App.  566; 
Exp.  Slaren,  3  Tex.  App.  662;  Exp.  Branch, 
36  Tex.  Crim.  384;  Ex  p.  Scwartz,  2  Tex. 
App.  75- 

Vermont.  —  Re  Harris,  68  Vt.  243;  Ex  p. 
Tracy,  25  Vt.  93. 

Virginia.  —  Cropper  v.  Com.,  2  Rob.  (Va.) 
842. 

West  Virginia.  —  Ex  p.  Evans,  42  W.  Va. 
242. 

Wisconsin.  —  State  v.  Sloan,  65  Wis.  651; 
Semler's  Petition,  41  Wis.  523;  Crandail's 
Petition,  34  Wis.  177. 

See  further  the  titles  Judgments;  Jurisdic- 
tion. 

The  prohibition  by  a  statute  of  any  inquiry 
on  habeas  corpus  into  the  legality  or  justice  of 
any  process,  judgment,  decree,  or  execution 
does  not  preclude  an  inquiry  as  to  whether  the 
judgment  or  process  emanated  from  a  court 
of  competent  jurisdiction,  and  whether  the 
court  had  power  to  render  the  judgment  or 
issue  the  process.  People  v,  Liscomb,  60  N. 
Y.  559,  19  Am.  Rep.  2X1. 

Arrest  of  Foreign  Seamen  for  Deserting.  —  A 
magistrate  has  no  power,  in  the  absence  of 
statutory  authority,  to  arrest  a  seaman  shipped 
in  a  foreign  port  who  has  deserted  in  a  port  of 
the  United  States,  and  commit  him  to  prison 
until  he  finds  security  to  proceed  on  the  voy- 
age, though  he  has  contracted  to  submit  to 
certain  statutes  which,  in  the  foreign  country, 
authorize  such  imprisonment.  The  Act  of 
Congress  of  July  20,  1790(1  U.  S.  Stat,  at  L, 
J34.  §  7)i  authorizing  the  arrest  of  deserting 
seamen  who  enlisted  in  a  port  of  the  United 
States,  has  no  application  to  such  a  case. 
Com.  v.  Holloway,  1  S.  &  R.  (Pa.)  392. 

The  Court  Which  Eendered  the  Void  Judgment 
may  discharge  the  prisoner  on  habeas  corpus. 
In  re  Greathouse,  4  Sawy.  (U.  S.)  487,  2  Abb. 
(U.  S.)  382,  10  Fed.  Cas.  No.  5,741;  Exp. 
Joyce,  23  Int.  Rev.  Rec.  297,  25  Pitlsb.  Leg.  J. 
(Pa.)  17,  13  Fed.  Cas.  No.  7,556. 

Omission  to  Adjudge  Defendant  Guilty.  —  The 
fact  that  a  judgment  of  conviction,  entered  on 
a  verdict  of  guilty,  merely  adjudges  that  the 
defendant  be  confined  in  the  state  penitentiary, 
without  any  recital  as  to  his  guilt,  docs  not 
render  it  void.  The  sentence  involves  a  de- 
termination of  the  defendant's  guilt.  Exp. 
Roberson,  (Ala.  1899)  26  So.  Rep.  645. 

1.  Void  Process. —  People  v.  Wlllett,  26  Barb. 
(N.  Y.)  78,  15  How.  Pr.  (N.  Y.)  210;  People  .-. 
Kelly,  35  Barb.  (N.  Y.)  444,  13  Abb.  Pr.  (N.  Y.) 
405;  Ex  p.  Davis,  18  Vt.  401;  Ex  p.  Hatch,  2 
Aik.  (Vt.)  28.  Sec  also  Blake's  Case,  106 
Mass.  501,  ///  n  McLaughlin,  58  Vt.  136. 
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for  discharge,  if  it  appears  from  the  judgment  or  sentence  that  the  imprison- 
ment is  legal,1  and  a  valid  amended  mittimus  received  by  the  officer  who  has 
the  prisoner  in  custody  after  the  writ  was  issued  renders  the  imprisonment 
valid.  - 

If  the  Prisoner  Is  Detained  under  Several  Judgments,  one  of  which  is  valid,  he  is  not 
entitled  to  be  discharged  on  account  of  the  invalidity  of  the  others,  until  he 
has  served  out  the  valid  judgment.3 

(2)  Defective  Organization  of  Court.  —  A  duly  constituted  court  is  essential 
to  the  validity  of  a  judgment  of  conviction,  and  if  this  requisite  does  not  exist 
a  prisoner  in  custody  under  the  judgment  will  be  discharged.4 

(3)  Unauthorized  Time  and  Place  of  Holding  Court.  —  Where  the  court  is 


The  Provision  of  the  New  York  Statute  that  a 
person  detained  by  an  execution  or  other  pro- 
cess issued  on  a  judgment  shall  not  be  entitled 
to  a  writ  of  habeas  corpus  does  not  apply 
to  the  case  of  a  void  execution.  Winne  v. 
Houghtaling,  84  Hun  (N.  Y.)  166. 

Illustrations. —  In  accordance  with  this  prin- 
ciple, the  prisoner  may  be  discharged  when 
the  order  for  his  arrest  was  issued  on  an 
insufficient  affidavit.  In  re  Vinich,  86  Cal. 
70.  Or  in  case  of  arrest  on  unauthorized  pro- 
cess to  enforce  a  judgment,  when  the  statute 
prescribed  a  different  remedy.  Hanson  on 
Habeas  Corpus,  36  Me  425.  Compare  Phin- 
ney,  Petitioner,  32  Me.  440.  Or  where  the 
arrest  was  on  an  escape  warrant  illegally 
issued.  M'Clintic  v.  Lockridge,  11  Leigh 
(Va.)  262.  Or  in  case  of  illegal  imprisonment 
for  debt.  Matter  of  Blair,  4  Wis.  522.  See 
also  David  v.  Blundell,  39  N.  J.  L.  612. 

Warrant  for  Militia  Fine.  —  If  a  warrant  for 
the  collection  of  a  militia  fine  shows  no  foun- 
dation for  the  proceeding,  the  relator  will  be 
discharged.  Com.  v.  Alexander,  6  Binn.  (Pa.) 
176. 

Time  of  Return  of  Execution.  —  If  an  execu- 
tion is  returnable  in  one  hundred  and  twenty 
days,  when  it  should  by  law  be  returnable  in 
sixty  days,  and  the  arrest  is  made  after  the 
sixty  days,  the  prisoner  will  be  discharged  on 
habeas  corpus.    Ex  p.  Hatch,  2  Aik.  (Vt.)  28. 

Want  of  Jurisdiction  or  Power  to  Issue  Process. 

—  If  the  court  or  officer  by  which  the  process 
was  issued  was  without  jurisdiction  or  power 
to  issue  it,  the  prisoner  will  be  discharged  on 
habeas  corpus.  Butterfield  v.  O'Connor,  2 
Wkly.  L.  Gaz.  195,  3  Ohio  Dec.  (Reprint)  37; 
Gilliam  v.  Mcjunkin,  2  S.  Car.  442;  Bagnall 
v.  Ableman,  4  Wis.  163;  In  re  Eldred.  46 
Wis.  530.  See  also  Adams  v.  Vose,  1  Gray 
(Mass.)  51. 

The  fact  that  an  incorrect  copy  of  an  execu- 
tion was  delivered  to  the  jailer  does  not  afford 
ground  for  the  discharge  on  habeas  corpus  of 
a  defendant  committed  on  the  execution  where 
a  correct  copy  was  afterwards  furnished. 
Com.  v.  Waite,  2  Pick.  (Mass.)  445. 

A  Commitment  by  an  Inferior  Court  must  show 
on  its  face  that  the  court  had  jurisdiction; 
otherwise  the  person  arrested  thereon  may  be 
discharged.  Clavborn  v.  Tompkins,  141 
Ind.  19. 

1.  Defective  Mittimus  Issued  on  Valid  Sentence. 

—  Howard  v.  U.  S.,  75  Fed.  Rep.  986,  43  U.  S. 
App.  678;  Ex  p.  Wilson,  114  U.  S.  422:  Sen- 
nott's  Case,  146  Mass.  489,  4  Am.  St.  Rep.  344; 
Ex  p.  Johnson,  15  Neb.  512;  People  v.  Baker, 
89  N.  Y.  461;  In  re  Thayer,  69  Vt.  314. 


Variance  Between  Mittimus  and  Judgment.  — 

The  fact  that  the  mittimus  commands  the 
jailer  to  receive  the  defendant  into  the  cell  of 
the  jail,  while  the  judgment  merely  directs 
that  he  be  confined  in  the  jail  until  payment  of 
the  fine  imposed,  does  not  entitle  him  to  a 
discharge  on  habeas  corpus,  on  the  ground 
that  the  confinement  was  illegal,  if  he  was  not 
actually  imprisoned  in  a  cell,  or  otherwise 
than  as  prisoners',  are  usually  confined.  Ex  p. 
Maule,  19  Neb.  273. 

2.  Amendment  of  Mittimus  After  Issue  of 
Habeas  Corpus.  —  Ex  p.  Cross,  2  H.  &  N.  354; 
Reg.  v.  House,  (Manitoba  1885)  6  Crim.  L. 
Mag.  500;  Kelley  v.  Thomas,  15  Gray  (Mass.) 
192.  Compare  Matter  of  Elmy,  I  Ad.  &  El.  843, 
28  E.  C.  L.  224,  in  which  case,  under  peculiar 
circumstances,  a  second  commitment  was  not 
allowed. 

3.  Detention  under  Several  Judgments.  —  Ex  p. 

Gibson,  89  Ala.  174. 

4.  Duly  Constituted  Court  Essential.  —  Ex  p. 
Stout,  5  Colo.  509. 

Where  a  Jury  Is  a  Necessary  Constituent  Part 
of  the  Court,  a  conviction  by  a  judge  without  a 
jury,  though  a  jury  was  demanded  by  the  de- 
fendant, is  void,  and  the  defendant  will  be  dis- 
charged from  custody  on  habeas  corpus.  Ex 
p.  Wong  You  Ting,  106  Cal.  296.  See  also  In 
re  Staff,  63  Wis.  285,  53  Am.  Rep.  285. 

But  it  is  otherwise  if  a  jury  is  not  a  nec- 
essary constituent  part  of  the  court,  as  in 
the  case  of  petty  offenses  under  municipal 
ordinances,  which  offenses  may  be  tried  in  a 
summary  manner.  Ex  p.  Brandon,  49  Ark. 
143;  In  re  Fife,  no  Cal.  8;  Exp.  Miller,  82 
Cal.  454.  See  also  infra,  this  section,  Errors 
and  Irregularities. 

Absence  of  Member  of  Court.  —  In  Rex  v.  Car- 
lile,  4  C.  &  P.  415,  19  E.  C.  L.  450,  it  was  held 
that  a  conviction  at  a  commission  of  oyer  and 
terminer  was  not  void  where  only  one  of  the 
commissioners  composing  the  court  was  pres- 
ent when  the  verdict  was  returned,  instead  of 
two. 

But  in  Matter  of  Divine,  (Supm.  Ct.  Spec. 
T.)  21  How.  Pr.  (N.  Y.)  80,  11  Abb.  Pr.  (N.  Y.) 
90,  it  was  held  that  where  one  of  the  three 
justices  composing  a  court  of  special  sessions 
was  absent  when  the  prisoner  was  arraigned, 
tried,  and  sentenced,  a  conviction  and  com- 
mitment were  void,  and  that  the  prisoner 
should  be  discharged  on  habeas  corpus, 
though  the  commitment  named  such  justice  as 
present. 

De  Facto  Judge.  —  There  is  not  a  want  of 

jurisdiction  because  the  judge  presiding  was 
not  such  de  jure,  where  he  was  the  judge  de 
168  Volume  XV. 


Grounds  of  Remedy. 


HABEAS  CORPUS. 


Custody  under  Judgments. 


held  at  a  time  or  place  not  authorized  by  law,  all  of  its  proceedings  are  void, 
and  a  person  sentenced  to  the  penitentiary  on  a  trial  and  conviction  at  such 
time  and  place  will  be  discharged  from  the  custody  of  the  keeper  of  the  peni- 
tentiary, and  remanded  to  the  custody  of  the  sheriff,  to  be  proceeded  against 
according  to  law.1 

(4)  Conviction  Without  Indictment.  —  A  person  may  be  discharged  on  habeas 
corpus,  where  he  is  in  custody  under  a  judgment  of  conviction  rendered  with- 
out the  constitutional  requisite  of  an  indictment  or  an  information  by  a  grand 
jury,"'*  or  under  an  indictment  which  is  void.3 

(5)  Former  Jeopardy.  —  It  has  been  held  that  where  there  had  been  a 
former  conviction  of  the  same  offense,  and  that  fact  appears  of  record,  the 
accused  may  be  discharged  on  habeas  corpus  from  custody  under  the  second 
conviction, 4  though  the  general  rule  is  that  former  jeopardy  is  a  defense  which 
must  be  raised  at  the  trial  and  cannot  be  made  the  ground  of  an  application 
for  a  writ  of  habeas  corpus.5 

(6)  Conviction  lender  Unconstitutional  Statute. — A  conviction  under  an 
unconstitutional  statute  is  generally  considered  void,  so  that  the  prisoner  may 
be  discharged  from  custody  under  it  by  habeas  corpus.6 

(7)  Conviction  under  Void  Municipal  Ordinance.  —  A  conviction  under  a 
void  municipal  ordinance  is  void,  and  a  person  imprisoned  under  it  will  be 
discharged  on  habeas  corpus.' 

(8)  Conviction  of  Acts  Not  Criminal  in  Law.  —  If  the  acts  of  which  the 
defendant  was  convicted  are  not  criminal  in  law,  the  judgment  is  void,  and  a 


facto,  acting  under  color  of  his  office;  and 
therefore  a  person  in  custody  in  pursuance  of 
the  sentence  of  such  judge  is  not  entitled  to  be 
discharged  on  habeas  corpus.  Ex  p.  Ward,  173 
U.  S.  452;  Griffin's  Case,  Chase  (U.  S.)  364; 
Matter  of  Wakker,  3  Barb.  (N.  Y.)  162;  Exp. 
Strang,  21  Ohio  St.  610;  Ex  p.  Call,  2  Tex.  App. 
497;  In  re  Boyle,  9  Wis.  264. 

For  a  Full  Discussion  as  to  the  validity  and 
effect  of  the  acts  of  de  facto  officers,  see  the  title 
De  Facto  Officers,  vol.  8,  p.  771. 

1.  Time  and  Place  of  Holding  Court.  —  Ex  p. 
Jones,  27  Ark.  349;  Ex  p.  Stow,  27  Ark.  354; 
In  re  Allison,  13  Colo.  525. 

2.  Conviction  Without  Presentment  or  Indict- 
ment by  Grand  Jury.  —  Ex  p.  Wilson,  114  U.  S. 
417;  Lott  v.  State,  18  Tex.  App.  627.  See  also 
Ex  p.  Bain,  121  U.  S.  1  (indictment  changed 
by  court  without  resubmission  to  grand  jury); 
Ex  p.  Farley,  40  Fed.  Rep.  06  (indictment  by 
grand  jury  impaneled  by  court  not  authorized 
to  do  so). 

3.  Conviction  under  Void  Indictment  —  Dis- 
charge on  Habeas  Corpus.  —  Exp.  Reynolds,  35 
Tex.  Crim.  437,  60  Am.  St.  Rep.  54  But  see 
contra.  Ex  p.  Fuller,  19  Tex.  App.  241. 

4.  Former  Conviction  Apparent  of  Record.  — 
Nielsen,  Petitioner,  131  U.S.  176;  In  re  Snow, 
120  (J.  S.  274.  Sec  also  Ex /.  McLaughlin,  41 
Cal.  2ii,  10  Am.  Rep.  272. 

Commitment  for  Nonpayment  of  Alimony  After 
Taking  Insolvent  Oath.  —  An  order  committing 
the  defendant  in  a  divorce  suit  for  nonpayment 
of  alimony  and  counsel  fees,  after  he  had  been 
discharged  from  a  previous  order  of  commit- 
ment on  taking  the  oath  of  insolvency,  is  void 
and  he  will  be  discharged  on  habeas  corpus. 
Ex  p.  Batcheldcr,  96  Cal.  233. 

6.  Former  Joopardy  —  General  Rulo.  —  Sec 
supra,  this  section.  Former  Jeopardy. 

6.  Conviction  undor  Unconstitutional  Statutes  — 
Discharge  on  Habeas  Corpus. —  E*  p.  Smith,  135 
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Mo.  223,  58  Am.  St.  Rep.  576,  overruling 
Matter  of  Harris,  47  Mo.  164;  Exp.  Boenning- 
hausen,  21  Mo.  App.  267,  affirmed  91  Mo.  301; 
Exp.  Bowler,  16  Mo.  App.  14;  Ex  p.  Rosen- 
blatt, 19  Nev.  439,  3  Am  St.  Rep.  901;  Exp. 
Rodriguez,  39  Tex.  705;  State  v.  Rvan,  70 
Wis.  676. 

In  Exceptional  Cases  questions  of  constitution- 
ality may  be  considered.  Bishop,  Petitioner, 
172  Mass  35;  Com.  v.  Huntley,  156  Mass. 
236.  See  also  infra,  this  title,  Hearing  and 
Determination  —  Extent  of  Inquiry  on  Hearing 
—  Constitutionality  of  Statutes.  See  contra. 
People  v.  Jonas,  173  111.  316,  holding  that,  un- 
der the  Illinois  statute  specifying  the  grounds 
on  which  a  writ  of  habeas  corpus  may  be 
granied  where  the  custody  is  under  legal  pro- 
cess, the  remedy  in  case  of  a  conviction  under 
an  unconstitulional  statute  is  by  writ  of  error 
or  appeal,  and  that  habeas  corpus  will  not  lie. 

7.  Conviction  under  Void  City  Ordinance  — 
Arkansas.  —  Exp.  Martin,  27  Ark.  467. 

California.  — Exp.  Keeney,  84  Cal.  304. 

Minnesota.  —  In  re  White,  43  Minn.  250. 

Ohio.  —  Ex  p.  Clamp,  16  Cine.  L.  Bui.  229,  9 
Ohio  Dec.  (Reprint)  672. 

Oklahoma.  —  Matter  of  Gribbcn,  5  Okla. 
379- 

Texas.  —  Ex  p.  Grace,  9  Tex.  App.  381. 

But  see  contra,  Piatt  v.  Harrison,  6  Iowa  79, 
71  Am.  Dec.  389. 

If  a  complaint  for  violating  a  city  ordinance 
states  lacts  which  constitute  a  public  offense, 
both  under  the  ordinance  and  under  the  gen- 
eral stalute,  and  both  the  offense  and  the  pen- 
alty are  within  the  jurisdiction  of  the  court, 
and  the  judgment  is  not  in  excess  of  that 
authorized  bv  the  general  statute,  a  person 
committed  for  such  offense  cannot  be  dis- 
charged on  habeas  corpus,  whether  the  or- 
dinance was  valid  or  not.  Ex  p.  Taylor,  87 
Cal.  91. 
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person  who  is  imprisoned  under  it  may  be  discharged  on  habeas  corpus.1 

(9)  Want  of  Pozver  to  Render  Particular  Judgment.  —  Jurisdiction  is  said 
to  be  of  two  kinds:  first,  the  power  to  hear  and  determine  the  particular 
matter  and  render  some  judgment  thereon,  and  second,  the  power  to  render 
the  particular  judgment  which  was  rendered;  3  and  the  idea  seems  formerly  to 
have  prevailed  that  the  jurisdiction  of  courts  consisted  entirely  of  the  former 
of  these  powers,  and  that  a  discharge  on  habeas  corpus  could  not  be  granted 
merely  because  the  court  had  no  power  to  render  the  particular  judgment,  if 
it  had  jurisdiction  of  the  offense  and  of  the  person  accused.3 

The  Modern  Rule  is  that  even  where  a  court  has  jurisdiction  of  the  offense 
charged  and  of  the  person  of  the  accused,  it  may  so  far  transcend  its  powers 
in  assessing  the  penalty  for  the  offense,  by  imposing  a  punishment  of  a  char- 
acter different  from  that  prescribed  by  law,  or  otherwise,  that  the  sentence 
will  be  void  and  furnish  no  authority  for  holding  the  accused  in  custody, 
though  the  conviction  on  which  the  sentence  was  entered  was  valid  and  cor- 
rect ;  and  in  such  a  case  the  accused  may  be  discharged  on  habeas  corpus.4 
But  it  is  only  when  the  court  pronounces  a  judgment  which  is  not  authorized 
by  law  under  any  circumstances  in  the  particular  case  made  by  the  pleadings, 
whether  the  trial  has  proceeded  regularly  or  otherwise,  that  such  judgment 
can  be  said  to  be  void,  so  as  to  justify  the  discharge  of  the  defendant  held  in 
custody  by  it,5  and  a  judgment  is  not  considered  void,  according  to  what 
seems  to  be  the  preponderance  of  authority,  merely  because  it  is  excessive,  if 
it  is  of  the  kind  or  character  authorized  by  law,6  though  it  has  been  said  that 
an  excessive  judgment  is  one  that  the  court  did  not  have  power  to  render,  and 
is  therefore  void.7  The  discharge,  however,  in  case  a  void  sentence  has  been 
entered  on  a  valid  conviction,  should  be  without  prejudice  to  the  right  of  the 
prosecution  to  have  the  prisoner  sentenced  according  to  law,8  unless  the  case 


1.  Imprisonment  for  Acts  Not  Criminal  in  Law. 

—  Ex  p.  Kearny,  515  Cal.  212;  Exp.  Mirande, 
73  Ca!.  365. 

2.  Kinds  of  Jurisdiction  Stated.  —  Exp.  Dege- 
ner,  30  Tex.  App.  566. 

3.  Former  Rule  —  Want  of  Power  to  Render 
Particular  Judgment  Not  Ground  for  Discharge.  — 
Ex  p.  Watkins,  3  Pet.  (U.  S.)  193;  Ex  p.  Parks, 
93  U.  S.  18;  In  re  Callicot,  8  Blatchf.  (U.  S.) 
89;  People  v.  Shea.  (Supm.  Ct.  Gen.  T.)  3 
Park.  Crim.  (N.  Y.)  562;  Ev p.  Bond,  9  S.  Car. 
80,  30  Am.  Rep.  20;  Jordan  v.  State,  14  Tex. 
441;  Casey  v.  Stale,  25  Tex.  380;  State  v. 
Thurmond,  37  Tex.  340. 

In  Ex  p.  Bond,  9  S.  Car.  80,  30  Am.  Rep.  20, 
it  was  held  thai  a  sentence  of  imprisonment 
in  ihe  penitentiarv  for  an  offense  which  was 
not  so  punishable  was  merely  erroneous  and  nol 
void,  and  therefore  the  prisoner  was  not  en- 
titled to  be  discharged  on  habeas  corpus. 

4.  Modern  Rule  —  Want  of  Power  to  Render 
Particular  Judgment  Held  Ground  for  Discharge  — 
United  States.  — In  re  Bonner,  151  U.  S.  242; 
In  re  Coy,  127  U.  S.  731;  Exp.  Rowland,  104 
U.  S.  604;  Nielsen,  Petitioner,  131  U.  S.  184. 

Florida.  — Ex  p.  Bowen,  25  Fla.  214. 
Idaho.  —  Ex  p.  Cox,  (Idaho  1893)  32  Pac. 
Rep.  197. 

Oklahoma.  —  Matter  of  Patswald,    5  Okla. 

789. 

Texas.  —  Ex  p.  Degener,  30  Tex.  App.  566. 

Wisconsin.  —  State  v.  Sloan,  65  Wis.  647. 

Variance  Between  Sentence  and  Statute  Prescrib- 
ing Punishment.  —  Judgment  in  a  criminal  case 
musi  conform  strictly  to  the  provisions  of  the 
statute  prescribing  the  punishment,  and  any 


variation  therefrom  will  render  the  judgment 
void. 

United  States.  — In  re  Mills,  135  U.  S.  263; 
In  re  Graham,  138  U.  S.  461;  Nielsen,  Peti- 
tioner, 131  U.  S.  176;  Ex  p.  Karstendick,  93 
U.  S.  396;  In  re  Johnson,  46  Fed.  Rep.  477; 
Harman  v.  U.  S.,  50  Fed.  Rep.  922;  In  re 
Christian,  82  Fed.  Rep.  igg. 

California. — Exp.  Kelly,  65  Cal.  154;  Exp. 
Bulger,  60  Cal.  438. 

Imprisonment  in  Default  of  Payment  of  a  Fine  is 
impliedly  authorized  by  the  Revised  Statutes 
of  the  United  States.  In  re  Greenwald,  77 
Fed.  Rep.  590.  See  also  the  title  '.Fines  and 
Penalties,  vol.  13,  p.  66. 

5.  When  Judgment  Is  Void  for  Want  of  Power 
to  Render  It —  United  States.  — Ex  p.  Lange,  18 
Wall.  (U.  S.)  163. 

California.  — Ex  p.  Gibson,  31  Cal.  628,  91 
Am.  Dec.  546. 

New  York.  —  People  v.  Liscomb,  60  N.  Y. 
571,  91  Am.  Rep.  211. 

Wisconsin.  —  In  re  Eckart,  85  Wis.  681; 
State  v.  Sloan,  65  Wis.  647;  Semler's  Petition, 
41  Wis.  517;  Crandall's  Petition,  34  Wis.  177; 
Hauser  v.  State,  33  Wis.  678;  In  re  Perry,  30 
Wis.  268. 

6.  See  infra,  this  section,  Excessive  Judg- 
ments. 

7.  Excessive  Judgment  Considered  Void  for 
Want  of  Power  to  Render  It.  —  Ex  p.  Cox, 

(Idaho  1893)  32  Pac.  Rep.  197. 

8.  Power  to  Resentence  After  Discharge.  —  In 

such  a  case,  jurisdiction  of  the  prisoner  may 
be  reassumed  by  the  court  that  imposed  sen- 
tence in  order  that  its  defect  may  be  corrected, 
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is  such  that  the  prisoner  cannot  be  remanded  for  resentence.1 

c.  Judgments  Becoming  Inoperative  After  Rendition.  —  A  person 
in  custody  under  a  judgment  is  entitled  to  be  discharged  on  habeas  corpus  if 
the  judgment  has  ceased  to  be  operative  because  of  any  matter  ex  post  facto,"1 
as  where  the  prisoner  has  been  pardoned,3  or  the  period  of  imprisonment  to 
which  he  was  sentenced  has  expired,4  or  where  the  judgment  by  virtue  of 
which  he  was  confined  has  been  reversed  or  otherwise  superseded.5 

d.  Excessive  Judgments.  —  In  the  case  of  a  judgment  or  sentence 
which  is  merely  excessive,  it  seems  to  be  well  settled  that,  if  the  court  was 

.  one  of  general  jurisdiction,  such  judgment  or  sentence  is  not  void  ab  initio 
because  of  the  excess,  but  that  it  is  good  so  far  as  the  power  of  the  court 
extends,  and  is  invalid  only  as  to  the  excess,  and  therefore  that  a  person  in 
custody  under  such  a  sentence  cannot  be  discharged  on  habeas  corpus  until 
he  has  suffered  or  performed  so  much  of  it  as  it  was  within  the  power  of  the 
court  to  impose.  This  condition  exists  whenever  the  punishment  imposed  is 
of  the  nature  or  kind  prescribed  by  law  and  merely  exceeds  the  quantity 
authorized,  as  where  the  offender  is  sentenced  to  a  longer  term  of  imprison- 
ment than  is  prescribed  for  the  particular  offense,  or  where  he  is  condemned 
to  pay  a  fine  and  be  imprisoned  for  an  offense  which  is  punishable  by  fine  or 
imprisonment;  or  where  the  sentence  is  severable,  and  a  part  of  it  is  of  the 
nature  prescribed  by  law  and  the  other  part  is  not,  as  where  an  offender  is 
sentenced  to  imprisonment  in  the  penitentiary  and  to  pay  a  fine,  when  the 
punishment  authorized  by  law  for  the  particular  offense  is  a  fine  and  imprison- 


and  the  discharge  should  be  delayed  for  such 
reasonable  time  as  may  be  necessary  to  have 
the  prisoner  taken  before  the  court  for  that 
purpose.  In  re  Bonner,  151  U.  S.  242.  See 
also  In  re  Mills,  135  U.  S.  263;  In  re  Christian, 
82  Fed.  Rep.  199;  Garvey's  Case,  7  Colo.  384, 
49  Am.  Rep.  358;  Wentworth  v.  Alexander,  £6 
Ind.  39;  People  v.  Kelly,  97  N.  Y.  212. 

1.  Discharge  Granted  if  Sentence  Cannot  Be  Cor- 
rected.—  People  v.  Riseley,  38  Hun  (N.  Y.) 
280. 

2.  Matters  Arising  Since  Commitment.  —  It  is 

always  competent  to  inquire  whether  anything 
to  put  an  end  to  the  imprisonment  has  arisen 
since  the  commiiment.  Ex  p.  Maulsby,  13 
Md.  625;  People  v.  Cassels,  5  Hill  (NT.  Y.)  164; 
F'eople  v.  Cavanagh,  (Supm.  Ct.  Gen.  T.)  2 
Park.  Crim.  (N.  Y.)  650,  2  Abb.  Pr.  (N.  Y.)  84. 

Permitting  Day  of  Execution  of  Death  Sentence 
to  Pass.  —  One  convicted  of  murder  and  sen- 
tenced to  be  executed  will  nol  be  discharged 
on  habeas  corpus  because  the  sheriff  permitted 
the  day  assigned  for  the  execution  to  elapse. 
Ex  p.  Nixon,  2  S.  Car.  4. 

3.  Pardon  of  Prisoner.  —  Greathouse's  Case,  2 
Abb.  (U.  S.)  382,  4  Sawy.  (U.  S.)  487;  Ex  p. 
Wells,  18  How.  (U.  S.)  307;  Ex  p.  Gregory,  56 
Miss.  164;  In  re  Edymoin,  8  How.  Pr.  (N.  Y.) 
478.  Compare  In  re  CM'icot,  8  Blatchf.  (U.  S.)  89. 

4.  Expiration  of  Period  of  Imprisonment.  — 
In  re  Green  wald,  77  Fed.  Rep.  590. 

Even  Though  the  Prisoner  Has  Not  Suffered  Ac- 
tual Imprisonment,  if  it  happened  without  his 
fault,  the  expiration  of  the  full  term  of  im- 
prisonment is  ground  for  a  writ  of  habeas 
corpus.    /;/  re  Crow,  60  Wis.  349. 

Commutation  for  Oood  Behavior. — The  court 
will  not,  on  habeas  corpus,  interfere  with  a 
discretion  granted  to  the  inspectors  of  the 
penitentiary  to  discharge  a  convict  before 
the  expiration  of  his  sentence  in  case  of  good 


behavior.  Com.  v.  Halloway,  42  Pa.  St.  446, 
82  Am.  Dec.  526. 

When  Several  Sentences  Have  Been  Passed  at 
the  Same  Time,  if  they  run  concurrently,  the 
prisoner  is  entitled  to  his  discharge  at  the  ex- 
piration of  the  longest  one.  U.  S.  v.  Patterson, 
2g  Fed.  Rep.  775;  People  v.  Liscomb,  60  N.  Y. 
559,  19  Am.  Rep.  211.  But  if  the  sentences 
are  successive,  that  is,  if  they  run  one  after 
the  other,  the  prisoner  is  not  entitled  to  his 
discharge  until  the  aggregate  time  has  run. 
Ex  p.  Peters,  4  Dill.  (U.  S.)  169,  19  Fed.  Cas. 
No.  11,027;  Ex  p.  Peters,  12  Fed.  Rep.  461; 
In  re  Greenwald,  77  Fed.  Rep.  590;  Ex  p.  Dal- 
ton,  49  Cal.  463;  In  re  Packer,  18  Colo.  525; 
In  re  Walsh,  37  Neb.  454;  Mat ter  of  Wilson, 
11  Utah  114. 

As  to  the  effect  of  serving  so  much  of  a  term 
of  imprisonment  as  is  authorized  by  law  when 
the  term  imposed  is  greater  than  the  law 
allows,  see  infra,  this  section,  Excessive  Judg- 
ments. As  to  when  several  sentences  are 
cumulative  and  when  concurrent,  see  the  title 
Sentence. 

5.  Reversal  of  Judgment.  —  Leftwich  v.  Com., 
20  Gratt.  (Va.)  716. 

Writ  of  Error  from  Supreme  Court  of  United 
States.  —  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court 
operates  as  a  supersedeas  of  the  j udgment  of 
the  state  court,  but  a  person  imprisoned  under 
such  judgment  will  not  be  discharged  on 
habeas  corpus  where  it  appears  that  the  case 
was  not  reviewable  by  that  court,  and  that  the 
writ  of  error  must  be  dismissed  as  improvi- 
dently  granted.  Fleming  v.  Clark,  12  Allen 
(Mass.)  191;  Naucr  v.  Thomas,  13  Allen 
(Mass.)  572. 

If  an  Order  Granting  a  New  Trial  Is  Void, 
habeas  corpus  will  not  lie  because  the  warden 
of  a  penitentiary  refused  to  deliver  the  pris- 
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ment  in  the  county  jail.1  On  the  other  hand,  there  are  authorities  holding 
that  an  excessive  sentence  is  invalid  in  toio,  and  a  discharge  on  habeas  corpus 
has  been  granted  on  that  ground,2  but  the  cases  in  which  such  sentences  have 
been  declared  wholly  invalid  have  generally  been  on  a  writ  of  error  or  appeal.3 
An  Excessive  Judgment  Rendered  by  a  Court  of  Inferior  Jurisdiction,  however,  is  void, 

because  the  powers  of  such  courts  are  limited  and  may  be  exercised  only 
within  the  limits  prescribed.4 

e.  Errors  and  Irregularities.  — The  authorities  are  uniform  and  very 
numerous  in  holding  that  the  writ  of  habeas  corpus  cannot  be  made  to  perform 
the  functions  of  a  writ  of  error  or  an  appeal,  and  that  a  person  in  custody 
under  a  judgment  or  order  of  a  court  of  competent  jurisdiction,  whether  it  be 
a  superior  or  an  inferior  court,  in  either  a  criminal  or  a  civil  proceeding,  can- 
not obtain  his  discharge  on  habeas  corpus  on  account  of  mere  errors  or  irregu- 
larities, however  gross,  in  the  judgment  or  in  the  proceedings  on  which  the 
judgment  was  founded,  or  in  the  process  under  which  he  is  held,  but  that  this 
is  the  appropriate  remedy  only  where  the  court  was  without  jurisdiction  in  the 
premises,  or  where  it  exceeded  its  jurisdiction  in  making  the  order  or  render- 
ing the  judgment  by  virtue  of  which  the  party  is  imprisoned,  so  that  the  judg- 
ment is  not  merely  erroneous,  but  is  absolutely  void.5    While  this  doctrine 


oner  to  the  county  authorities  as  directed  by 
the  order.    Ex  p.  Holmes,  21  Neb.  324. 
1.  Excessive  Sentence,  Valid  Except  as  to  Excess 

—  Performance  of  Valid  Portion  —  United  States 

—  U.  S.  v.  Pridgeon,  153  U.  S.  48;  In  re  Bon 
ner,  151  U.  S.  258;  In  re  Swan,  150  U.  S.  637 
In  re  Greenwald,  77  Fed.  Rep.  590;  Ex  p, 
Watkins,  7  Pet.  (U.  S.)  568;  Ex  p.  Parks,  93 
U.  S.  18;  Ex  p.  Lange,  18  Wall.  (U.  S.)  163. 
Bigelow  v.  Forrest,  9  Wall.  (U.  S.)  339. 

California.  —  Ex  p.  Henshavv,  73  Cal.  486; 
Ex  p.  Max,  44  Cal.  579;  People  v.  Markham, 
7  Cal.  208. 

Massachusetts.  —  Feeley's  Case,  12  Cush. 
(Mass.)  598;  Sennott's  Case,  146  Mass.  489,  4 
Am.  St.  Rep.  344. 

Missouri.  — Ex  p.  Crenshaw,  80  Mo.  447. 

Nebraska.  — In  re  Fanton,  55  Neb.  703. 

New  York.  —  People  v.  Jacobs,  66  N.  Y.  8; 
People  v.  Baker,  89  N.  Y.  460;  People  v. 
Kelly,  97  N.  Y.  212;  People  v.  Liscomb,  60  N. 
Y.  559,  19  Am.  Rep.  211,  11  Alb.  L.  J.  396; 
People  v.  Kinney,  24  N.  Y.  App.  Div.  309; 
People  v.  Woodworth,  78  Hun  (N.  Y.)  586. 

North  Carolina.  —  In  re  Schenck,  74  N.  Car. 
607. 

Ohio. — Ex  p.  Shaw,  7  Ohio  St.  81,  70  Am. 
Dec.  55;  Ex  p.  Van  Hagan,  25  Ohio  St.  427. 

South  Carolina.  —  State  v.  Lundy,  19  S.  Car. 
601. 

Vernio>H.  —  Re  Harris,  68  Vl.  243. 

West  Virginia.  — Ex  p.  Mooney,  26  W.  Va. 
36,  53  Am.  Rep.  59. 

Wisconsin. — Crandall's  Petition,  34  Wis. 
177;  In  re  Graham,  74  Wis.  450,  76  Wis.  366, 
138  U.  S.  461;       re  Pikulik,  81  Wis.  158. 

If  the  Unauthorized  Portion  of  the  Sentence  Is 
Inseparable  from  that  which  the  court  had  au- 
thority to  impose,  the  whole  judgment  is  with- 
out jurisdiction  and  void,  and  therefore  the 
prisoner  may  be  discharged  on  habeas  corpus. 
Exp.  Kelly,  65  Cal.  154. 

Discretion  of  Court.  —  Under  the  Massachusetts 
statute  the  court  may,  in  its  discretion,  dis- 
charge a  prisoner  who  has  been  sentenced  to  a 
punishment  not  warranted  by  law,  as  fine  and 
imprisonment  instead  of  fine  or  imprisonment. 


when  the  fine  has  been  paid.  Feeley's  Case, 
12  Cush.  (Mass.)  598. 

2.  Excessive  Sentence  Held  Void  on  Habeas  Cor- 
pus.—  Ex  p.  Page,  49  Mo.  291.  This  case  was 
decided  under  a  statute  providing  that  when  a 
prisoner  is  brought  up  on  habeas  corpus,  if  it 
appears  that  he  is  in  custody  by  virtue  of  or 
process  from  any  court  or  judicial  officer,  he 
can  be  discharged  only  in  one  of  the  following 
cases:  "  First,  where  the  jurisdiction  of  such 
court  or  officer  has  been  exceeded,  either  as  to 
matter,  place,  sum,  or  person.  *  *  *  Sixth, 
where  the  process  is  not  authorized  by  any 
judgment,  order,  or  decree,  nor  by  any  provi- 
sion of  law."  See  also  the  comments  on  the 
case  last  above  cited  in  Ex  p.  Mooney,  26  W. 
Va.  36,  53  Am.  Rep.  59. 

In  Ex  p.  Cox,  (Idaho  1893)  32  Pac.  Rep.  197, 
the  validity  of  a  sentence  for  a  longer  period 
than  that  authorized  by  law  was  exhaustively 
considered  and  many  authorities  were  cited. 
The  conclusion  reached  by  the  court  was  that 
such  a  sentence  was  absolutely  void  within 
the  modern  rule  that  jurisdiction  to  render  the 
particular  judgment  is  as  essential  to  its  valid- 
ity as  jurisdiction  of  the  person  or  the  subject- 
matter,  and  that  the  party  imprisoned  under 
it  should  be  discharged  on  habeas  corpus. 

3.  Invalidity  of  Excessive  Sentences  Generally 
Declared  on  Writ  of  Error  or  Appeal.  —  See  Ex  p. 
Page,  49  Mo.  291. 

For  a  Full  Discussion  as  to  the  validity  and 
effect  of  an  excessive  sentence,  see  the  title 
Sentence. 

4.  Excessive  Judgment  or  Sentence  of  Inferior 
Court.  —  People  v.  Riseley,  38  Hun  (N.  Y.)  280, 
4  N.  Y.  Crim.  109;  People  v.  Carter,  48  Hun 
(N.  Y.)  165,  14  Civ.  Pro.  (N.  Y.)  241;  In  re 
Fury,  19  N.  J.  L.  J.  14. 

5.  Mere  Errors  or  Irregularities  Not  Reviewable 
on  Habeas  Corpus  —  England.  —  Matter  of  New- 
ton, 16  C.  B.  97,  81  E.  C.  L.  97,  24  L.  J.  C. 
PI.  148,  3  C.  L.  R.  1122,  1  Jur.  N.  S.  591:  In  re 
Dunn,  5  Dowi.  &  L.  345,  5  C.  B.  215,  57  E.  C. 
L.  215,  12  Jur.  99,  17  L.  J.  C.  PI.  105;  Rex  v. 
Carlile,  4  C.  &  P.  415,  19  E.  C.  L.  450;  Dodd's 
Case,  2  De  G.  &  J.  510,  4  Jur.  N.  S.  291; 
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has  long  since  passed  beyond  the  domain  of  dispute,  and  is  now  reckoned 
among  the  fundamentals  of  the  law  relating  to  the  subject  in  hand,  cases 
involving  its  application  are  of  frequent  occurrence.  All  of  these  cases  pre- 
sent for  determination  the  question  whether  the  judgment  or  process  under 
which  the  party  is  imprisoned  is  absolutely  void,  or  whether  it  is  only  void- 


Brenan's  Case,  10  Q.  B.  492,  59  E.  C.  L.  492; 
Bethell  s  Case,  I  Salk.  348;  In  re  Baines,  I 
Cr.  &  Ph.  31. 

Canada. —  Ex  p.  Thompson,  1  Montreal  Leg. 
N.  102;  Matter  of  Munn,  25  U.  C.  Q.  B.  24; 
Reg.  v.  Powell,  21  U.  C.  Q.  B.  215;  Ex  p. 
Jones,  1  Dorion  (Quebec)  100;  Ex  p.  Pollock,  2 
Dorion  (Quebec)  60,  5  Montreal  Leg.  N.  293; 
Ex  p.  Healy,  I  Montreal  Leg.  N.  103;  Ex  p. 
Cutler.  22  L.  C.  Jur.  85;  In  re  Bigger,  10  U. 
C.  L.  J.  329;  Runciman  v.  Armstrong,  2  U.  C. 
L.  J.  N.  S.  165;  Reid  v.  Drake,  4  Ont  Pr.  141; 
Exp.  Sanderson,  8  Rev.  Leg.  108. 

United  States. — Andersen  v.  Treat,  172  U. 
S.  24;  In  re  Boardman,  169  U.  S.  39;  In  re 
Lennon,  166  U.  S.  548;  Kohl  v.  Lehlback,  160 
U.  S.  293;  In  re  Belt,  159  U.  S.  95;  Andrews 
v.  Swartz,  156  U.  S.  272;  In  re  Swan,  150  U.  S. 
637;  In  re  Frederich,  149  U.  S.  70;  In  re  Tyler, 
149  U.  S.  164;  In  re  Jugiro,  140  U.  S.  291 ;  In  re 
Wood,  140  U.  S.  278;  In  re  Wilson,  140  U.  S. 
575;  In  re  Graham.  138  U.  S.  461;  In  re  Lan- 
caster, 137  U.  S.  393;  In  re  Luis  Oteiza  y 
Cortes,  136  U.  S.  330;  Stevens  v.  Fuller,  136 
U.  S.  468;  In  re  Lane,  135  U.  S.  443;  In  re 
Wight,  134  U.  S.  136;  In  re  Green,  134  U.  S. 
377;  Davis  v.  Beason,  133  U.  S.  333;  Nielsen, 
Petitioner,  131  U.  S.  176;  Savin,  Petitioner,  131 
U.  S.  267;  Ex  p.  Terry,  128  U.  S.  289;  In  re 
Coy,  127  U.  S.  731;  In  re  Snow,  120  U.  S.  274; 
Ex  p.  Harding,  120  U.  S.  782;  Ex  p.  Royall, 
117  U.  S.  241;  Ex  p.  Fonda,  117  U.  S.  516; 
Ex  p.  Wilson,  114  U.  S.  417;  Wales  v.  Whitney, 
114  U.  S.  564;  Ex  p.  Bigelow,  113  U.  S.  328; 
Ex  p.  Crouch,  112  U.  S.  178;  Ex  p.  Yarbrough, 
no  U.  S.  651;  Ex  p.  Curtis,  106  U.  S.  371; 
Exp.  Carll,  106  U.  S.  521;  Exp.  Reed,  100  U. 
S.  13;  Ex  p.  Siebold,  100  U.  S.  371;  Ex  p 
Parks.  93  U.  S.  18;  Ex  p.  Lange,  18  Wall.  (U. 
S )  163;  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2; 
Ex  p.  Kearney,  7  Wheat.  (U.  S.)  38;  Ex  p. 
Watkins,  3  Pet.  (U.  S.)  193,  7  Pet.  (U.  S.)  568; 
Ableman  v.  Booth,  21  How.  (U.  S.)  506;  Mat- 
ter of  Metzger,  5  How.  (U.  S.)  176;  Ex  p. 
Parks,  1  Hughes  (U.  S.)  604;  In  re  Callicot,  8 
Blatchf.  (U.  S.)  89;  Ex  p.  Shaffenburg,  4  Dill. 
(U.  S.)  271 ;  Johnson  v.  U.  S.,  3  McLean  (U.  S.) 
89;  In  re  Boyd,  4  U.  S.  App.  73;  re  King, 
5t  Fed.  Rep.  434;  In  re  Blackbird,  66  Fed. 
Rep.  541;  Ex  p.  Ulrich,  43  Fed.  Rep.  661. 

Alabama.  —  Ex  p.  Chandler,  114  Ala.  8; 
Exp.  Gayles,  108  Ala.  514;  Ex  p.  Brizzell,  112 
Ala.  210;  Ex  p.  State,  71  Ala.  371;  Dover  v. 
State,  75  Ala.  40;  Exp.  Hubbard,  65  Ala.  473; 
Ex  p.  Montgomery,  64  Ala.  463;  Ex  p.  Whita- 
ker,  43  Ala.  323;  Ex  p.  Simmons,  62  Ala.  416; 
Ex  p.  Sam,  51  Ala.  34. 

Arizona.  —  In  re  Waldrip,  I  Ariz.  482. 

Arkansas.  —  Ex  p.  Adams,  60  Ark.  93;  Ex  p. 
Brandon,  49  Ark.  143,  State  v.  Nccl,  48  Ark. 
283;  In  re  Burrow,  55  Ark.  275;  Ex  p.  Barnett, 
51  Ark.  215. 

California. — Ex  p.  Wright,  119  Cal.  401; 
Ex  p.  Miller,  109  Cal.  643;  In  re  Fife,  110  Cal. 
8;  Ex  p.  Wong  You  Ting,  106  Cal.  296;  Ex  p. 
Gallagher,  101  Cal.  113;  Ex  p.  Noble,  96  Cal. 
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362;  Ex  p.  Liddell,  93  Cal.  633;  Ex  p.  Miller, 
89  Cal.  41;  Ex  p.  Walpole,  85  Cal.  362;  Exp. 
Rosenheim,  83  Cal.  388;  Exp.  McConnell,  83 
Cal.  558;  Ex  p.  Ah  Sam,  83  Cal.  620;  Ex  p. 
Miller,  82  Cal.  454;  Exp.  Sternes,  77  Cal.  156; 
Ex  p.  Wilson,  73  Cal.  94;  Matter  of  Kowalsky, 
73  Cal.  120;  Exp.  Mirande,  73  Cal.  365:  Exp. 
Henshaw,  73  Cal.  486;  Ex  p.  Lehmkuhl,  72 
Cal.  53;  Ex  p.  Moan,  65  Cal.  216;  Ex  p.  Cot- 
trell,  59  Cal.  420;  Ex  p.  Granice,  51  Cal.  375; 
Ex  p.  Max,  44  Cal.  579;  Ex  p.  Hartman,  44 
Cal.  32;  Ex  p.  Murray,  43  Cal.  455;  Ex  p.  Mc 
Cullough,  35  Cal.  98;  Ex  p.  Gibson,  31  Cal. 
619,  91  Am.  Dec.  546;  Exp.  Bird,  19  Cal.  130. 

Colorado.  —  In  re  Tyson,  21  Colo.  78;  Exp. 
Farnham,  3  Colo.  545;  People  v.  District 
Ct.,  22  Colo.  422. 

Connecticut.  — In  re  Bion,  59  Conn.  372. 

District  of  Columbia.  —  Ex  p.  Dries,  3  App. 
Cas.  (D.  C.)  165. 

Florida. — Ex  p.  Bowen,  25  Fla.  214;  Exp. 
Prince,  27  Fla.  196,  26  Am.  St.  Rep.  67. 

Georgia.  —  Lark  v.  State,  55  Ga.  435. 

Illinois.  —  People  v.  Allen,  160  111.  400;  Peo- 
ple v.  Foster,  104  111.  156;  Ex  p.  Smith,  117 
111.  63:  Ex  p.  Thompson,  93  111.  89;  People  v. 
Whitson,  74  111.  20. 

Indiana.  —  Smith  v.  Clausmeier,  136  Ind. 
105,  43  Am.  St.  Rep.  31 1;  McLaughlin  v. 
Elchison,  127  Ind.  474,  22  Am.  St.  Rep.  658; 
Lucas  v.  Hawkins,  102  Ind.  64;  Holderman  v. 
Thompson,  105  Ind.  112;  Willis  v.  Bayles,  105 
Ind.  363;  Smith  v.  Hess,  91  Ind.  424;  Wright 
v.  State,  5  Ind.  290,  61  Am.  Dec.  90,  7  Ind.  324. 

Iowa.  —  State  v.  Orton,  67  Iowa  554;  Shaw  v. 
McHenry,  52  Iowa  182;  Piatt  v.  Harrison,  6 
Iowa  79,  71  Am.  Dec.  389. 

Kansas.  —  Matter  of  Black,  52  Kan.  64,  39 
Am.  St.  Rep.  331;  Matter  of  Morris,  39  Kan. 
28,  7  Am.  St.  Rep.  512;  Matter  of  Edwards,  35 
Kan.  99;  In  re  Petty,  22  Kan.  477;  Prohibitory 
Amendment  Cases,  24  Kan.  700;  Matter  of 
Rolfs,  30  Kan.  759;  Matter  of  Dill,  32  Kan. 
682,  49  Am.  Rep.  505;  In  re  Payson,  23  Kan. 
757;  Matter  of  Chapman,  4  Kan.  App.  49. 

louisiana.  —  State  ex  rel.  Courtney,  49  La. 
Ann.  685;  State  v.  Klock,  45  La.  Ann.  316; 
State  v.  Fenderson,  28  La.  Ann.  82. 

Maine.  —  O'Malia  v.  Wentworth,  65  Me. 
129;  Phinney,  Petitioner,  32  Me.  440. 

Maryland.  —  Glenn's  Petition,  54  Md.  572; 
Bell  v.  State,  4  Gill  (Md.)  301,  45  Am.  Dec. 
130. 

Massachusetts.  —  Sennott's  Case,  146  Mass. 
489,  4  Am.  St.  Rep.  344;  Com.  v.  Whitney,  10 
Pick.  (Mass.)  434;  Riley's  Case,  2  Pick. 
(Mass.)  172;  Nauer  v.  Thomas,  13  Allen 
(Mass.)  572;  Fleming  v.  Clark,  12  Allen  (Mass.) 
191;  Fisher  v.  McGirr,  1  Gray  (Mass.)  I,  Ci 
Am.  Dec.  381;  Adams  7'.  Vosc,  1  Gray 
(Mass.)  56. 

Michigan.  —  Matter  of  Bushcy,  105  Mich. 
64;  Matter  of  Ellis,  79  Mich.  322;  Hamilton's 
Case,  51  Mich.  174;  Bisscll's  Case,  40  Mich. 
63;  Matter  of  Coffeen,  38  Mich.  3x1;  Matter  of 
Eaton,  27  Mich.  1. 
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able  because  of  some  error  or  irregularity  which,  according  to  well-known 
principles,  must  be  corrected  either  by  a  motion  for  that  purpose  or  by  the 
appropriate  revisory  process;  and  unless  there  is  a  defect  of  a  radical  and 


Minnesota.  —  State  v.  McMahon,  69  Minn. 
265;  State  v.  Kinmore,  54  Minn.  135,  40  Am. 
St.  Rep.  305;  State  v.  Sheriff,  24  Minn.  87. 

Mississippi.  —  Murrah  v.  State,  51  Miss.  652; 
Donnell  v.  State,  48  Miss.  661,  12  Am.  Rep. 
375;  Emanuel  v.  State,  36  Miss.  627. 

Missouri.  —  In  re  Copenhaver,  118  Mo.  377, 
40  Am.  St.  Rep.  3S2;  State  v.  Dobson,  135  Mo. 
I;  Ex  p.  Kenney,  105  Mo.  535;  Exp.  Mitchell, 
104  Mo.  121,  24  Am.  St.  Rep.  324;  Ex  p.  Clay, 
qS  Mo.  578;  Exp.  Kaufman,  73  Mo.  588;  Exp. 
Jilz,  64  Mo.  205,  27  Am.  Rep.  218;  In  re  Tru- 
man, 44  Mo.  181 ;  Matter  of  Spradlend,  38  Mo. 
547;  Ex  p.  Ruthven,  17  Mo.  541;  Ex  p.  Toney, 
11  Mo.  661;  Stoner  v.  State,  4  Mo.  614;  Exp. 
Snyder,  29  Mo.  App.  256;  Ex  p.  Boenning- 
hausen,  21  Mo.  App.  267. 

Montana.  — In  re  Thompson,  9  Mont.  381. 

Nebraska.  — In  re  Ream,  54  Neb.  667;  In  re 
Fanton,  55  Neb.  703;  In  re  Langston,  55  Neb. 
310;  In  re  Betts,  36  Neb.  282;  In  re  Havlik,  45 
Neb.  747;  State  v.  Leidigh,  47  Neb.  126;  Exp. 
Davis,  17  Neb.  436;  Ex  p.  Fisher,  6  Neb.  309. 

Nevada.  —  Ex  p.  Bergman,  18  Nev.  331; 
Ex  p.  Tvvohig,  13  Nev.  302;  Ex  p.  Maxwell; 
11  Nev.  428;  Ex  p.  Edgington,  10  Nev.  215, 
Ex  p.  Winston,  9  Nev.  71;  Ex  p.  Smith,  2 
Nev.  338. 

New  Hampshire.  —  State  v.  Shattuck,  45  N. 
H.  205. 

New  Jersey.  —  State  v.  Heller,  (N.  J.  1899)  42 
Atl.  Rep.  155;  Peltier  v.  Pennington,  14  N.  J. 
L.  313;  Selz  v.  Presburger,  49  N.  J.  L.  396. 

New  Mexico.  —  Matter  of  Sloan,  5  New  Mex. 

590. 

New  York.  —  People  v.  Baker,  89  N.  Y.  460; 
People  v.  Markell,  92  Hun  (N.  Y.)  286;  Peo- 
ple v.  Norton,  76  Hun  (N.  Y.)  7;  People  v. 
Seaton,  25  Hun  (N.  Y.)  305;  Benedict,  etc.,  Mfg. 
'Co.  v.  Thayer,  20  Hun  (N.  Y.)  547;  People  v. 
Neilson,  16  Hun  (N.  Y.)  214;  People  v.  Oyer, 
etc.,  Ct.,  14  Hun  (N.  Y.)  21;  Peck  v.  Schantz, 
(County  Ct.)  13  Misc.  (N.  Y.)  563;  People  v. 
Dunn,  38  N.  Y.  App.  Div.  112;  People  v. 
Sheriff,  29  Barb.  (N.  Y.)  622,  7  Abb.  Pr.  (N.  Y.) 
96;  Bennac  v.  People,  4  Barb.  (N.  Y.)  31; 
Wiles  v.  Brown,  3  Barb.  (N.  Y.)  37;  Matter 
of  Prime,  1  Barb.  (N.  Y.)  340;  Matter  of 
Miller,  1  Daly  (N.  Y.)  562;  Stewart's  Case, 
(C.  PI.)  1  Abb.  Pr.  (N.  Y.)  210;  Davison's  Case, 
(Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.)  129;  Matter  of 
Moses,  (Supm.  Ct.  Gen.  T.)  13  Abb.  N.  Cas. 
(N.  Y.)  189,  66  How.  Pr.  (N.  Y.)  296;  People  v. 
Penitentiary  Keeper,  (N.  Y.  Super.  Ct.  Spec.  T.) 
37  How.  Pr.  (N.  Y.)  494;  People  v.  Walters, 
(Supm.  Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.) 
461 ;  Matter  of  Nichols,  (Supm.  Ct.  Gen.  T.)  19 
Abb.  N.  Cas.  (N.  Y  )  138;  People  v.  McCor- 
mack,  (Supm.  Ct.  Gen.  T.)  4  Park.  Crim.  (N. 
Y.)  9;  People  v.  Shea,  (Supm.  C.  Gen.  T.)  3 
Park.  Crim.  (N.  Y.)  562;  People  v.  Cavanagh, 
(Supm.  Ct.  Gen.  T.)  2  Park.  Crim.  (N.  Y.)  650, 
2  Abb.  Pr.  (N.  Y.)  84,  reversing  1  Park.  Crim. 
(N.  Y.)  588,  10  How.  Pr.  (N.  Y.)  27;  People  v. 
Cassels,  5  Hill  (N.  Y.)  164;  U.  S.  Bank  v. 
Jenkins,  18  Johns.  (N.  Y.)  305;  Yates's  Case, 
4  Johns.  (N.  Y.)  317;  People  v.  Goodhue,  2 
Johns.  Ch.  (N.  Y.)  198. 
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North  Carolina.  —  In  re  Schenck,  74  N.  Car. 
607. 

North  Dakota.  —  State  v.  Barnes,  3  N.  Dak. 
131. 

Ohio. — Exp.  Van  Hagan,  25  Ohio  St.  426; 
Exp.  McGehan,  22  Ohio  St.  442;  Exp.  Shaw, 
7  Ohio  St.  81,  70  Am.  Dec.  55;  Ex  p.  Wage-  • 
ner,  1  Disney  (Ohio)  10;   Madden  v.  Smeltz,  2 
Ohio  Cir.  Ct.  168,  1  Ohio  Cir.  Dec.  424. 

Oklahoma. — Ex  p.  Harlan,  1  Okla.  48; 
Ex  p.  Murphy,  1  Okla.  288. 

Oregon.  —  Barton  v.  Saunders,  16  Oregon 
51,  8  Am,  St.  Rep.  261;  Merriman  v.  Morgan, 
7  Oregon  68;  Norman  v.  Zieber,  3  Oregon  197; 
Fleming  v.  Bells,  3  Oregon  286. 

Pennsylvania.  —  Com.  v.  Wright,  126  Pa.  St. 
464;  Williamson's  Case,  26  Pa.  St.  9,  67  Am. 
Dec.  374;  Com.  v.  McCabe,  22  Pa.  St.  450; 
Com.  v.  Deacon,  8  S.  &  R.  (Pa.)  72;  Mertz's 
Case,  8  W.  &  S.  (Pa.)  374;  Com.  v.  Jail 
Keeper,  26  Pa.  St.  279;  Com.  v.  Keeper,  I 
Ashm.  (Pa.)  10;  Com.  v.  Lecky,  I  Watts  (Pa.) 
68,  26  Am.  Dec.  37;  Com.  Clemons,  2  Lack. 
Leg.  N.  (Pa.)  327,  18  Pa.  Co.  Ct.  447,  5  Pa. 
Dist.  670. 

South  Carolina. — Ex  p.  Keeler,  45  S.  Car. 
537,  55  Am.  St.  Rep.  785;  State  v.  Lundy,  19 
S.  Car.  601;  Ex  p.  Bond,  9  S.  Car.  80,  30 
Am.  Rep.  20;  Exp.  Nixon,  2  S.  Car.  4. 

Texas.  —  Darrah  v.  Westerlage,  44  Tex.  388; 
Pitner  v.  State,  44  Tex.  578;  Perry  v.  Stale,  41 
Tex.  488;  Matter  of  Griffin,  25  Tex.  Supp.  623, 
5  Tex.  App.  457;  Ex  p.  Matthews,  (Tex.  Crim.. 
1899)  49  S.  W.  Rep.  623;  Ex  p.  Barfield,  (Tex. 
Crim.  1898)  44  S.  W.  Rep.  1095;  Exp.  Ketton, 
(Tex.  Crim.  1895)  30  S.  W.  Rep.  798;  Ex  p. 
Dickerson,  30  Tex.  App.  448;  Ex  p.  Boland, 
11  Tex.  App.  159;  Ex  p.  McGill,  6  Tex.  App. 
498;  Ex  p.  Mabry,  5  Tex.  App.  93;  Exp.  Oli- 
ver, 3  Tex.  App.  345;  Ex  p.  Slaren,  3  Tex. 
App.  662;  Ex  p.  Schwartz,  2  Tex.  App.  74; 
Ex  p.  Call,  2  Tex.  App.  497;  Ex  p.  Eckhart, 
(Tex.  Crim.  1899)  50  S.  W.  Rep.  349. 

Utah.— Ex  p.  Hays,  15  Utah  77;  Ex  p. 
Douglass,  1  Utah  108. 

Vermont. — In  re  Greenough,  31  Vt.  285; 
In  re  Dougherty,  27  Vt.  325;  In  re  Hosley,  22 
Vt.  363;  Ex  p.  Davis,  18  Vt.  401;  Ex  p.  Kel- 
logg, 6  Vt.  509. 

Virginia. — Exp.  Rollins,  80  Va.  314. 
Washington.  —  Ex  p.  Williams,  1  Wash.  Ter. 
240;   Matter  of  Rafferty,  1  Wash.  382;  In  re 
Nolan,  (Wash.  1899)  58  Pac.  Rep.  222. 

West  Virginia.  — Ex  p.  Evans,  42  W.  Va.  242. 
Wisconsin.  —  In  re  French,  81  Wis.  597; 
In  re  Graham,  76  Wis.  366;  State  v.  Stewart, 
60  Wis.  587,  50  Am.  Rep.  388;  In  re  Milburn. 
59  Wis.  24;  Semler's  Petition,  41  Wis.  517; 
Crandall's  Petition,  34  Wis.  177;  In  re  Perry, 
30  Wis.  268;  In  re  O'Connor,  6  Wis.  288; 
Matter  of  Blair,  4  Wis.  522. 

Wyoming.  —  /;/  re  McDonald,  4  Wyo.  150. 
If  a  Body  Execution  Is  in  Due  Form,  the  defend- 
ant cannot  be  discharged  on  habeas  corpus 
because  the  judgment  was  irregular,  but  his 
remedy  is  to  move  to  correct  the  judgment. 
People  v.  Gorman,  (Supm.  Ct.  Gen.  T.)  38  N. 
Y.  St.  Rep.  891,  affirmed  129  N.  Y.  638. 
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jurisdictional  character  habeas  corpus  will  not  lie.1 

Generally  Speaking,  the  erroneous  determination  by  the  court  of  any  question 
within  its  province,  or  any  irregularity  of  procedure,  falls  within  the  rule 
above  stated,  and  habeas  corpus  is  not  the  proper  remedy.3 

Objections  to  indictment,  etc.  —  A  discharge  from  imprisonment  under  a  crimi- 
nal conviction  cannot  be  granted  on  habeas  corpus  because  the  indictment, 
information,  or  complaint  was  defective,3  or  was  found  on  improper  evidence  4 
or  by  an  improperly  constituted  grand  jury.5 


1.  Ex  p.  Tice,  32  Oregon  179. 
Only  Defects  of  a  Jurisdictional  Character,  which 

render  the  proceedings  absolutely  void,  are 
available  on  habeas  corpus.  State  v.  Mc- 
Mahon,  69  Minn.  265.  See  also  infra,  this 
title.  Hearing  and  Determination  —  Extent  of 
Inquiry  on  Hearing. 

2.  Mere  Errors  and  Irregularities  Do  Not 
Authorize  Discharge  on  Habeas  Corpus  —  Illustra- 
tions. —  It  has  been  held  that  a  judgment 
was  merely  erroneous,  and  not  void  so  as  to 
authorize  the  discharge  on  habeas  corpus  of  a 
person  in  custody  under  it,  where  the  offense 
charged  was  committed  at  a  place  out  of  the 
jurisdiction  of  the  court.  Matter  of  Newton, 
16  C.  B.  97,  81  E.  C.  L.  97,  24  L.  J.  C.  PI.  148, 
3  C.  L.  R.  1122,  1  Jur.  N.  S.  591.  Compare  In 
re  Terrill,  58  Kan.  815,  49  Pac.  Rep.  158.  Or 
where  the  defendant  was  denied  compulsory 
process  for  witnesses.  Ex  p.  Harding,  120 
U.  S.  782.  Or  where  the  record  of  a  judg- 
ment of  a  United  States  court,  sentencing  a 
person  convicted  in  one  state  to  imprisonment 
in  another  state,  did  not  show  that  there  was 
no  suitable  prison  in  the  state  where  the  con- 
viction was  had.  Ex  p.  Wilson,  114  U.  S.  417. 
Or  where  there  is  an  apparent  defect  of  juris- 
diction for  lack  of  a  matter  in  controversy  of 
sufficient  pecuniary  value.  In  re  Tyler,  149 
U.  S.  164.  Or  where  the  writ  and  the  judg- 
ment on  which  it  was  issued  run  in  the  wrong 
name.  Hammond  v.  People,  32  111.  446,  83 
Am.  Dec.  286;  Sturgeon  v.  Gray,  96  Ind. 
166. 

The  same  ruling  has  been  made  where  a 
minor  was  bound  out  as  an  apprentice  with- 
out notice  to  his  parents.  Ackley  v.  Tinker, 
26  Kan.  485. 

In  the  Following  Cases  Habeas  Corpus  Has  Been 
Not  the  Proper  Remedy  : 

Where,  Though  a  Statute  Required  the  Testi- 
mony of  Two  Witnesses  to  Convict,  a  conviction 
was  had  on  the  testimony  of  only  one.  State 
v.  Phillips,  73  Minn.  77. 

Where  Proceedings  Were  Had  in  the  Absence 
of  the  Prisoner,  in  a  Criminal  Case.  Turney 
v.  Barr,  75  Iowa  758;  State  v.  Sheriff,  24  Minn. 
87;  People  v.  Rulloff,  (Supm.  Ct.  Spec.  T.)  5 
Park.  Crim.  (N.  Y.)  77. 

Where  the  Jury  Was  Discharged  Before  Ver- 
dict. Ex  p.  McLaughlin,  41  Cal.  211,  10  Am. 
Rep.  272.  See  also  State  v.  Sheriff,  24  Minn. 
87;  Ex  p.  Tice,  32  Oregon  179.  As  to  the 
effect  of  discharging  the  jury  in  a  criminal 
case  because  the  time  fixetl  by  law  for  the  con- 
tinuance of  the  term  had  expired,  see  Wright 
v.  State,  5  Ind.  290,  61  Am.  Dec.  90. 

Where  there  Was  a  Failure  to  Record  the  Cer- 
tificate of  Conviction,  as  required  by  the  New 
York  statute.  In  re  Dorfman,  (Surm.  Cl. 
Spec.  T.)  1  N.  Y.  Supp.  154;  People  -•.  Baker 
(Buffalo  Super.  Ct.  Spec.  T.)  3  N.  Y.  Supp.  536. 


Where  a  Slip  or  Misprision  of  the  Clerk  Oc- 
curred in  Recording  the  Sentence.  Com.  v. 
Wright,  126  Pa.  St.  464. 

Where  a  Change  of  Vemie  Was  Improperly 
Granted  or  Refused.  Zelle  v.  Mcllenry,  51 
Iowa  572;  In  re  Terrill.  58  Kan.  815,  49  Pac. 
Rep.  158;  State  v.  Crinklaw,  40  Neb.  759. 

Where  an  Officer  Selling  Intoxicating  Liquors 
under  Execution  was  convicted  of  an  illegal 
sale.    Adams  v.  Vose,  1  Gray  (Mass.)  51. 

Where  There  Was  a  Failure  to  Issue  Execution 
in  Time.    Ex  p.  Burns,  7  Mo.  App.  563. 

Where  There  Was  a  Failure  to  A  flow  the  Pris- 
oner a  Preliminary  Examination  in  accordance 
with  the  North  Dakota  statute.  State  v. 
Barnes,  3  N.  Dak.  131. 

Where  After  the  Accused  Was  Acquitted  as 
Insane,  He  Was  Committed  to  Prison.  Matler 
of  Underwood,  30  Mich.  502.  See  also  In  re 
Maguire,  114  Mich.  80. 

Where  the  Conviction  Was  Had  under  Law 
Not  Legally  Adopted.  Ex  p.  Mitchell,  104  Mo. 
121,  24  Am.  St.  Rep.  324. 

Where  the  Court  Errs  Merely  in  Regard  to  the 
Punishment.    Bishop,  Petitioner,  172  Mass.  35. 

Where  the  Length  of  Imprisonment  for  Non- 
payment of  a  Fine  Is  Arot  Specified.  Eisner  v. 
Shrigley,  80  Iowa  30;  Matter  of  Johnson,  104 
Mich.  343. 

Where  the  Court  Fails  to  Impose  Solitary  Con- 
finement in  a  case  where  it  is  required  by  law. 
Stalker,  Petitioner,  167  Mass.  II. 

Where  a  Juvenile  Offender  Is  Committed  to  the 
Wrong  Institution.  Sennott's  Case,  146  Mass. 
489,  4  Am.  St.  Rep.  344.  See  also  Ex  p.  Wil- 
liams, 87  Cal.  78;  Exp.  Kaufman,  73  Mo.  588; 
Buchanan  v.  Mallalieu,  25  Neb.  201. 

3.  Defective  Indictment  Not  Ground  for  Dis- 
charge on  Habeas  Corpus.  —  Prohibitory  Amend- 
ment'Cases.  24  Kan.  700;  Emanuel  v.  State, 
36  Miss.  627;  Ex  p.  Harlan,  1  Okla.  48. 

Within  this  principle  the  prisoner  is  not  en- 
titled to  a  discharge  because  the  degree  of  the 
crime,  when  divided  into  degrees,  with  pun- 
ishment varying  according  to  the  degree,  was 
not  specified  in  the  indictment.  In  re  Eckart, 
166  U.  S.  481.  Nor  can  he  be  discharged  be- 
cause of  a  misjoinder  of  offenses.  ///  re 
Green,  134  U.  S.  377;  In  re  Lane,  135  U.  S. 
443;  Ex  p.  Peters,  12  Fed.  Rep.  461. 

4.  Indictment  Found  on  Improper  Evidence.  — 
Harkrader  v.  Wadley,  172  U.  S.  148. 

5.  Improper  Constitution  of  Grand  Jury  Not  a 
Ground  for  Discharge  on  Habeas  Corpus.  —  /  .1 
Harding,  120  U.  S.  782;  In  re  Wilson,  140  U. 
S.  575- 

Arbitrary  Exclusion  from  tho  Panel  <>f  persons 
of  the  race  of  the  accused  docs  not  defeat  the 
jurisdiction  of  the  court  so  as  to  warrant  a  writ 
of  habeas  corpus,  though  such  persons  were 
excluded  solely  because  of  their  race.  An- 
drews J'.  Swartz,  156  U.  S.  272. 
175  Volume  XV. 


Grounds  of  Remedy. 


HABEAS  CORPUS. 


Custody  under  Judgments. 


The  Denial  of  a  Trial  by  Jury  is  merely  an  error,  and  not  a  jurisdictional  defect 
in  the  proceeding,  if  a  jury  is  not  a  necessary  constituent  part  of  the  court, 
that  is,  in  any  case  in  which  a  jury  trial  may  be  waived;1  and  the  result  is 
the  same  in  any  case  where  the  court  erroneously  overrules  challenges  for 
cause,  in  consequence  of  which  the  defendant  is  deprived  of  his  constitutional 
right  to  a  trial  by  an  impartial  jury.2 

An  Excessive  Sentence  is  generally  considered  to  be  merely  erroneous,  and  a 
person  in  custody  under  it  cannot  obtain  relief  by  habeas  corpus.3 

Existence  of  Remedy  by  Appeal,  etc.,  as  Affecting  Habeas  Corpus.  —  It  has  been  said 
that,  ordinarily,  the  writ  of  habeas  corpus  will  not  lie  where  there  is  a  remedy 
by  writ  of  error  or  appeal,  though  in  rare  and  exceptional  cases  it  may  be 
issued  notwithstanding  the  existence  of  such  remedy;4  but  this  seems  to 
be  only  another  way  of  stating  the  rule,  noticed  above,  that  mere  errors  or 
irregularities  cannot  be  corrected  by  this  process,  because  a  judgment  may 
be  erroneous  because  it  is  void,  and  therefore  reversible  by  the  proper  appel- 
late proceeding,5  while  it  is  well  settled,  as  has  already  been  seen,  that  when- 
ever a  judgment  is  void  for  want  of  power  or  jurisdiction  in  the  court  to 
render  it,  a  person  who  is  imprisoned  under  such  judgment  may  be  discharged 
on  habeas  corpus.6 

The  Distinction  Between  Void  and  Voidable  Judgments  will  be  fully  discussed  else- 
where in  this  work.7 

/.  Judgments  of  Courts  Martial.  —  A  court  martial  is  a  special  tri- 
bunal, with  jurisdiction  of  a  particular  class  of  cases.  If  such  a  court  has  no 
jurisdiction  over  the  subject-matter  of  the  charge  which  it  has  been  convened 
to  try,  or  inflicts  a  punishment  forbidden  by  law,  though  its  sentence  be 
approved  by  the  reviewing  officers,  the  civil  courts  may,  on  habeas  corpus, 
inquire  into  the  question  of  jurisdiction  and  discharge  the  prisoner.  To  war- 
rant a  discharge,  however,  the  sentence  must  be  absolutely  void,  and  not 
merely  erroneous  and  voidable.  Where  courts  martial  have  jurisdiction, 
their  proceedings  cannot  be  collaterally  impeached  on  habeas  corpus  for  any 
mere  error  or  irregularity  committed  within  the  sphere  of  their  authority.8 

1.  Denial  of  Trial  by  Jury  —  When  Not  Ground  In  Sellers  v.  People,  6  111.  183.it  was  said 
for  Discharge  on  Habeas  Corpus  —  Arkansas. —  that  where  the  accused  voluntarily  pleads 
Ex  p.  Brandon,  49  Ark.  143.  guilty  with  full  knowledge  of  all  the  facts,  and 

California. —  In  re  Fife,  110  Cal.  8;  Ex  p.  is  sentenced  to  a  term  in  the  penitentiary, 

Miller,  82  Cal.  454;  Ex  p.  Wong  You  Ting,  habeas  corpus  will  not  issue,  a  writ  of  error 

106  Cal.  296.  not  being  yet  barred. 

Iowa.  —  Zelle  v.  McHenry,  51  Iowa  572.  5.  Review  of  Void  Judgments  and  Orders.  —  See 

Ohio.  —  Madden  v.  Smeltz,  2  Ohio  Cir.  Ct.  Encyc.  of  Pl.  and  Pr.,  titles  Appeals,  vol.  2, 

168,  1  Ohio  Cir.  Dec.  424.  p.  103;  Error,  Writ  of,  vol.  7,  p.  835. 

As  to  waiver  of  trial  by  jury  under  a  statute  "A  judgment  may  be  erroneous  and  not 

which  is  claimed  to  be  unconstitutional,  see  void,  and  it  may  be  erroneous  because  it  is 

In  re  Belt,  159  U.  S.  95.  void."    Ex  p.  Lange,  18  Wall.  (U.  S.)  175. 

Fixing  the  Punishment  for  Murder  Without  the  In  People  v.  Riseley,  38  Hun  (N.  Y.)  2S0, 

Intervention  of  a  Jury  is  erroneous,  but  not  void,  the  court  admitted  that  the  accused  could  have 

where  the  judgment  of  conviction  was  entered  the  judgment  of  conviction  set  aside  on  ap- 

on  a  plea  of  guilty,  and  therefore  it  cannot  be  peal,  but  it  granted  a  discharge  on  habeas  cor- 

attacked  collaterally  on  habeas  corpus.    Low-  pus  on  the  ground  that  the  judgment  was  void, 

ery  v.  Howard,  103  Ind.  440.  6.  See  cases  cited  supra,  this  section,  note 

2.  Deprivation  of  Right  to  Trial  by  Impartial  Custody  under  Void  Judgment  —  Release  on 
Jury  —  Erroneously   Overruling   Challenges    for  Habeas  Corpus,  pp.  84,  85. 

Cause.  —  In  re  Schneider,  148  U.  S.  162.  7.  Distinction  Between  Void  and  Voidable  Judg- 

3.  See  supra,  this  section,  Excessive  Judg-  ments.  —  See  the  titles  Judgments;  Sentence. 
merits.  8.  Custody  under  Judgment  of  Court  Martial  — 

4.  Effect  of  Remedy  by  Writ  of  Error  or  Appeal.  United  States.  — Ex  p.  Milligan,  4  Wall.  (U. 
—  in  re  Blackbird,  66  Fed.  Rep.  541;  In  re  S.)  2;  Exp.  Reed,  100  U.  S.  13;  Exp.  Mason, 
Belt,  159  U.  S.  95;  Ex  p.  Matthews,  (Tex.  105  U.  S.  696;  Wise  v.  Withers,  3  Cranch  ( U. 
Crim.  1899)49  S.  W.  Rep.  623;  Exp.  Barfield,  S.)  331;  Barretts.  Hopkins,  2  McCrary  (U.  S.) 
(Tex.  Crim.  1898)  44  S.  W.  Rep.  1095.  129;  Ex  p.  Henderson,  11  Fed.  Cas.  No.  6,349; 

In  Bell  v.  State,  4  Gill  (Md.)  305,  45  Am.  Exp.  Hewitt,  3  Am.  L.  Rev.  382,  12  Fed.  Cas. 

Dec.  130,  cited  with  approval  in  State  v.  Mace,  No.  6,442;  /;/  re  Bogart,  2  Sawy.  (U.  S.)  396; 

5  Md.  337,  it  was  said  that  where  an  appeal  In  re  Crain,  84  Fed.  Rep.  788;  In  re  Davison, 

will  lie,  habeas  corpus  will  not  lie.  21  Fed.  Rep.  618. 
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g.  Commitments  for  Contempt  —  (i)  In  Genera/.  —  Every  court  of 
justice  has  inherent  power  to  punish  for  contempts  committed  in  its  presence 
or  against  its  process,1  and  its  decision  in  exercising  such  power  cannot  be 
attacked  collaterally  by  habeas  corpus  in  any  case  where  the  commitment  is 
regular  on  its  face  and  the  court  had  jurisdiction.2  No  matter  how  erroneous 
an  order,  judgment,  or  decree  of  a  court  may  be,  a  person  committed  for  con- 
tempt in  refusing  to  comply  with  it  cannot  attack  it  on  habeas  corpus.3 


District  of  Columbia.  —  In  re  Esmond,  (D.  C. 
1886)  8  Crim.  L.  Mag.  455. 

Massachusetts.  —  In  re  Wall,  12  Law  Rep. 
(Mass.)  322. 

New  York.  —  People  v.  Fullerton,  10  Hun 
(N.  Y.)  63;  People  v.  Warden,  100  N.  Y.  20, 
reversing^  Hun  (N.  Y.)  393 ;  Meade  v.  Deputy 
Marshal,  2  Wheel.  Crim.  (N.  Y.)  569. 

Pennsylvania.  —  Com.  v.  Corn  man,  4  S.  &  R. 
(Pa.)  83;  Com.  v.  Gamble,  11  S.  &  R.  (Pa.)  93. 

Civil  courts  may  discharge  a  prisoner  who 
is  in  custody  under  a  judgment  of  a  court 
martial,  if  it  appears  that  he  was  not  amenable 
toils  jurisdiction  or  that  the  court  transcended 
its  powers.    In  re  Grimley,  137  U.  S.  147. 

The  Question  of  Jurisdiction  is  the  only  one 
open  to  inquiry  by  the  civil  courts.  In  re 
Esmond,  (D.  C.  1886)  8  Crim.  L.  Mag.  455. 

It  has  been  held,  however,  that  a  judgment 
of  a  court  martial,  when  questioned  collater- 
ally, is  of  no  force  or  effect,  unless  accompa- 
nied by  proof  of  the  jurisdiction  of  facts  on 
which  authority  to  render  the  judgment  de- 
pends, and  that  the  mere  recital  of  such  facts 
of  record  is  not  sufficient.  People  v.  Warden, 
100  N.  Y.  20,  7  Crim.  L.  Mag.  534,  reversing  34 
Hun  (N.  Y.)  393. 

1.  Power  to  Punish  for  Contempt.  —  See  the 
title  Contempt,  vol.  7,  p.  25. 

2.  Commitment  for  Contempt  Not  Impeachable 
by  Habeas  Corpus  Where  Court  Had  Jurisdiction 
—  Eng land,  t-  Crosby 's  Case,  3  Wils.  C.  PI. 
204,  and  cases  cited;  Murray's  Case,  1  Wils. 
C.  PI.  299;  Hobhouse's  Case,  3  B.  &  Aid.  420, 
5  E.  C.  L.  330;  Sheriff's  Case,  11  Ad.  &  El. 
273,  39  E.  C  L.  80;  Rex  v.  Carlile,  4  C.  &  P. 
415,  19  E.  C.  L.  450;  Chamber's  Case,  Cro. 
Car.  168. 

United  States.  —  Ex  p.  Yarbrough,  no  U.  S. 
651;  Ex  p.  Terry,  128  U.  S.  289;  Cuddy,  Pe- 
titioner, 131  U.  S.  280;  U.  S.  v.  Pridgcon,  153 
U.  S.  48;  In  re  Swan,  150  U.  S.  637;  In  re 
Tyler,  149  U.  S.  164;  Ex  p.  Kearney,  7  Wheat. 
(U.  S.)  43- 

Alabama.  —  Exp.  Hardy,  68  Ala.  305. 

California.  — Exp.  Vance,  88  Cal.  281;  Exp. 
Acock,  84  Cal.  50;  Ex  p.  Perkins,  18  Cal.  60; 
Ex  p.  Cottrell,  59  Cal.  417;  Ex  p.  Smith,  53  Cal. 
204;  Exp.  Cohn,  55  Cal.  193;  Matterof  Cohen, 
5  Cal.  494;  In  re  Clarke,  125  Cal.  388. 

Florida.  —  Exp.  Edwards,  u  Fla.  174. 

Illinois.  —  Exp.  Smith,  117  111.  63. 

Iowa.  —  Piatt  v.  Harrison,  6  Iowa  79,  71  Am. 
Dec.  389;  Ex  p.  Holman,  28  Iowa  88,  4  Am. 
Rep  159;  Robb  v.  McDonald,  29  Iowa  330,  4 
Am.  Rep.  211. 

Kansas.  —  Matter  of  Gunn,  50  Kan.  155. 

Michigan.  —  Bissell's  Case,  40  Mich.  63. 

Mississippi.  —  Ex  p.  Adams,  25  Miss.  883,  59 
Am.  Dec.  234. 

Missouri.  —  Ex  p.  Goodin,  67  Mo.  637;  Ex  p. 
McKee,  18  Mo.  599;  Ex  p.  Mason,  16  Mo. 
App.  41;  Ex  p.  Millett,  37  Mo.  App.  76. 
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Arevada.  —  Phillips  v.  Welch,  12  Nev.  158. 
New  Hampshire.  —  State  v.  Towle,  42  N".  H. 
540. 

New  York.  —  People  v.  Spalding,  10  Paige 
(N.  Y.)  284,  affirmed-]  Hill  (N.  Y.)  301;  People 
•v.  Sheriff,  29  Barb.  (N.  Y.)  622;  People  v.  Cas- 
sels,  5  Hill  (N.  Y.)  164;  Kahn's  Case,  (N.  Y. 
Super.  Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  147, 
19  How.  Pr.  (N."Y.)475;  People  v.  Fancher,  2 
Hun  (N.  Y.)  226;  Matter  of  Percy,  2  Daly  (N. 
Y.)  530;  Kearney's  Case,  (Supm.  Ct  )  13  Abb. 
Pr.  (N.  Y.)  459;  Yates  v.  Lansing,  9  Johns.  (N. 
Y.)  395,  6  Am.  Dec.  290;  People  v.  Tamsen, 
(Supm.  Ct.  Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  141, 
15  Misc.  (N.  Y.)  364,  17  Misc.  (N.  Y.)  212. 

Pennsylvania. — Jack  v.  Twyford,  10  Pa. 
Super.  Ct.  475. 

South  Carolina.  —  Ex  p.  Keeler,  45  S.  Car. 
537,  55  Am.  St.  Rep.  785. 

Texas.  —  Jordan  v.  State,  14  Tex.  436;  Exp. 
Warfield,  (Tex.  Crim.  1899)  50  S.  W.  Rep.  933. 

Utah.  —  Matter  of  Whetstone,  9  Utah  156; 
In  re  Harris,  4  Utah  5. 

Vermont.  —  In  re  Cooper,  32  Vt.  253. 

Wisconsin.  —  In  re  Perry,  30  Wis.  268:  Mat- 
ter of  Blair,  4  Wis.  522;  In  re  Milburn,  59 
Wis.  24;  In  re  Rosenberg,  90  Wis.  581. 

If  the  Jurisdiction  Is  Undoubted  and  the  Com- 
mitment Is  Sufficient  in  Form,  in  a  contempt 
case,  a  writ  of  habeas  corpus  will  be  dis- 
charged and  the  prisoner  remanded,  because 
the  court  has  no  power  to  inquire  into  the 
justice  or  the  propriety  of  the  commitment. 
People  v.  Sheriff,  29  Barb.  (N.  Y.)  622;  Matter 
of  Percy,  2  Daly  (N.  Y.)  530;  Kearney's  Case, 
(Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.)  459. 

It  Is  Expressly  Provided  by  Statute  in  some 
jurisdictions  that  no  court  or  judge  shall  in- 
quire into  the  legality  of  any  judgment  or 
process  for  any  contempt  of  court.  Matter  of 
Dill,  32  Kan.  668,  49  Am.  Rep.  505;  Ex  p. 
O'Brien,  127  Mo.  477;  People  v.  Hannah,  92 
Hun  (N.  Y.)  476;  In  re  Van  Alstine,  (Wash. 
1899)  57  Pac.  Rep.  348.  See  also  the  various 
local  codes  and  statutes  in  the  United  States. 

3.  Commitment  for  Disobeying  Erroneous  Judg- 
ment or  Order — California.  —  Exp.  Cottrell, 
59  Cal.  417;  Ex  p.  Cohn,  55  Cal.  193;  Ex  p. 
Perkins,  18  Cal.  60;  Matter  of  Wilson,  75  Cal. 
580. 

Iowa.  —  Robb  v.  McDonald,  29  Iowa  330,4 
Am.  Rep.  211,  6  Am.  L.  Rev.  320;  Ex  p.  Hol- 
man, 28  Iowa  88,  4  Am.  Rep.  159;  Ex  p. 
Grace,  12  Iowa  208,  79  Am.  Dec.  529. 

Kansas.  —  Matter  of  Morris,  39  Kan.  28,  7 
Am.  St.  Rep.  512. 

Michigan.  —  Bissell's  Case,  40  Mich.  63. 

Mississippi.  —  Watson  v.  Williams,  36  Miss. 
331- 

Missouri.  —  In  re  Copcnhavcr,  1 18  Mo.  377, 
40  Am.  St.  Rep.  382;  Ex  p.  Goodin,  67  Mo.  637. 

Nevada.  —  Phillips  v.  Welch,  11  Nev.  187, 
12  Nev.  158. 
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But  if  the  Court  Did  Not  Have  Jurisdiction  of  either  the  party  or  the  subject- 
m. titer,  or  if,  having  jurisdiction  in  both  respects,  it  exceeded  its  powers  in 
making  any  order  or  determination  the  disobedience  of  which  was  the  con- 
tempt charged,  or  in  making  a  commitment,  habeas  corpus  is  the  proper 
mode  of  obtaining  relief,  as  in  case  of  other  void  judgments.1  Thus,  where  a 
contempt  is  predicated  on  the  disobedience  of  an  order  or  process  of  the 
court,  the  commitment  is  void  if  the  court  did  not  have  jurisdiction  of  the 
proceeding  in  which  the  order  was  made  or  the  process  issued;3  or  if  it 
exceeded  its  powers  in  making  the  order  which  the  party  disobeyed,3  or  in 
making  the  commitment;  4  or  if  the  act  charged  was  not  one  which  the  court 


Arew  Hampshire.  —  State  v.  Towle,  42  N.  H. 
540. 

New  York.  —  People  v.  Jacobs,  66  N,  Y.  8, 
5  II un  (N.  Y.)  428,  reversing  49  How.  Pr.  (N. 
Y.)  370;  Anonymous,  (Supm.  Ct.)  18  Abb.  N. 
Cas.  (N.  Y.)  216;  Kearney's  Case,  (Supm.  Ct.) 
13  Abb.  Pr.  (N.  Y.)  459,  22  How.  Pr.  (N.  Y.) 
309;  Davison's  Case,  (Supm.  Ct.)  13  Abb.  Pr. 
(N.  Y.)  129;  Kahn's  Case,  (N.  Y.  Super.  Ct. 
Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  147;  Wicker  v. 
Dresser,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 
Y.)  331;  People  v.  Nevins,  1  Hill  (N.  Y.)  154. 

South  Carolina.  — Gilliam  v.  Mcjunkin,  2  S. 
Car.  442. 

Vermont.  —  In  re  Cooper,  32  Vt.  253. 

Wisconsin. — In  re  Perry,  30  Wis.  268; 
Matter  of  Blair.  4  Wis.  522. 

1.  Commitment  Void  for  Want  of  Jurisdiction 
—  United  States.  —  Ex  p.  Terry.  128  U.  S.  289; 
In  re  Ayers,  123  U.  S.  443;  Ex  p.  Rowland, 
104  U.  S.  604;  Ex  p.  Perkins,  29  Fed.  Rep. 
900. 

Alabama. — Exp.  Hardy,  68  Ala.  303. 

California.  — Ex  p.  Hollis,  59  Cal.  406;  Ex  p. 
Rowe,  7  Cal.  181. 

Colorado.  —  In  re  Brown,  4  Colo.  438;  Wyatt 
v.  People,  17  Colo.  252. 

Illinois.  —  People  v.  Pirfenbrink,  96  111.68. 

Iowa.  — Ex  p.  Grace,  12  Iowa  208,  79  Am. 
Dec.  529. 

Maryland.  — Ex  p.  Maulsby,  13  Md.  625. 

Massachusetts. — Com.  v.  Sumner,  5  Pick. 
(Mass.)  360. 

Michigan.  —  Matter  of  Morton,  10  Mich. 
208;  Matter  of  Hall,  10  Mich.  210. 

Missouri.  —  Ex  p.  Crenshaw,  80  Mo.  447. 

New  York.  —  People  v.  Liscomb,  60  N.  Y. 
559,  19  Am.  Rep.  211 ;  People  v.  Oyer,  etc., 
Ct.,  101  N.  Y.  245,  54  Am.  Rep.  691;  People  v. 
Gilmore,  26  Hun  (N.  Y.)  1;  Matter  of  Watson, 
3  Lans.  (N.  Y.)  408,  affirmed  5  Lans.  (N.  Y.) 
466;  Shanks's  Case,  (Supm.  Ct.)  15  Abb.  Pr. 
N.  S.  (N.  Y.)  38. 

Pennsylvania.  —  Com.  v.  Perkins,  124  Pa. 
St.  36. 

Rhode  Island.  —  Matter  of  Hammel,  9  R.  I. 
248. 

South  Carolina.  —  James  v.  Smith,  2  S.  Car. 
183;  Gilliam  v.  Mcjunkin,  2  S.  Car.  442. 

Tennessee.  —  State  v.  Galloway,  5  Coldw. 
(Tenn.)  326,  98  Am.  Dec.  404. 

Vermont.  —  In  re  Leach,  51  Vt.  630. 

Wisconsin.  —  Matter  of  Blair,  4  Wis.  522. 

Jurisdiction  is  not  obtained  merely  by 
asserting  it.    Holman  v.  Austin,  34  Tex.  668. 

Conflicting  State  and  Federal  Jurisdiction.  — 
Where  a  state  court  assumes  to  act  in  a  mat- 
ter as  to  which  the  federal  courts  have  exclu- 
sive jurisdiction,  a  commitment  for  contempt 


therein  is  void,  and  the  federal  courts  will  dis- 
charge the  prisoner  on  habeas  corpus.  Elec- 
toral College  Case,  1  Hughes  (U.  S.)  571; 
Ex  p.  Turner,  3  Woods  (U.  S.)  603;  In  re  Neill, 
8  Blatchf.  (U.  S.)  156;  Ex  p.  Robinson,  (U.  S. 
Disl.  Ct.  1856)  4  Am.  L.  Reg.  617. 

But  a  slate  court  cannot  interfere  with  the 
commitment  made  by  a  federal  court.  Wil- 
liamson's Case,  26  Pa.  St.  9,  67  Am.  Dec.  374; 
Ex  p.  Holman,  28  Iowa  88,  4  Am.  Rep.  159. 
See  also  supra,  this  title,  Jurisdiction  —  Con- 
flicting Jurisdiction. 

2.  Order  Made  in  Proceeding  of  Which  Court 
Had  No  Jurisdiction.  —  In  re  Burrus,  136  U.  S. 
586;  In  re  Ayers,  123  U.  S.  443;  Ex  p.  Wim- 
berly,  57  Miss.  437;  James  v.  Smith,  2  S.  Car. 
183;  Ex  p.  Kilgore,  3  Tex.  App.  247. 

3.  Contempt  Predicated  on  Disobedience  of  Un- 
authorized Order.  —  Ex  p.  Fisk,  113  U.  S.  713; 
In  re  Spencer,  82  Cal.  110;  Ex  p.  Arnold,  128 
Mo.  256,  49  Am.  St.  Rep.  557;  People  v.  Riley, 
25  Hun  (N.  Y.)  587;  hi  re  Brainerd,  56  Vt.  - 
495;  In  re  Remington,  7  Wis.  643. 

Where  a  Contempt  Has  Been  Purged  and  the 
Party  Discharged  Without  Bail,  the  court  is  with- 
out jurisdiction  to  take  any  further  action  in, 
or  make  any  further  order  on,  the  contempt 
proceeding,  and  a  subsequent  order  commit- 
ting the  party  to  prison  is  without  authority 
of  law  and  utterly  void.  In  te  Brown,  4  Colo. 
438. 

Nunc  pro  Tunc  Order.  —  A  court  has  no 
authority  to  make  a  nunc  pro  tunc  order  so  as 
to  render  persons  liable  to  punishment  for 
contempt  in  committing  acts  which  were  not 
prohibited  before  the  order  was  made,  and  a 
commitment  for  contempt  under  the  order, 
because  of  such  previous  acts,  may  be  relieved 
against  on  habeas  corpus.  Ex  p.  Buskirk,  72 
Fed.  Rep.  14,  25  U.  S.  App.  613. 

4.  Unauthorized  Commitment  —  Release  on 
Habeas  Corpus  —  United  States.  —  In  re  Swan, 
150  U.  S.  637. 

Florida.  —  Exp.  Edwards,  11  Fla.  174. 

Kansas.  —  Matter  of  Smith,  52  Kan.  13. 

Massachusetts.  —  Clarke's  Case,  12  Cush. 
(Mass.)  320. 

Missouri.  — Ex  p.  O'Brien,  127  Mo.  477. 

Nebraska.  —  In  re  Havlik,  45  Neb.  747. 

Neu>  York.  —  Matter  of  Swenarton,  40  Hun 
(N.  Y.)  41,  9  Civ.  Pio.  (N.  Y.)  402. 

Texas.  —  Ex  p.  Degener,  30  Tex.  App.  566; 
Ex  p.  Kilgore,  3  Tex.  App.  247. 

Vermont.  —  Ex  p.  Langdon,  25  Vt.  6S0. 

Wisconsin.  —  In  re  Pierce,  44  Wis.  411. 

If  the  Commitment  Was  for  a  Greater  Period 
than  the  court  could  lawfully  impose,  the  pris- 
oner is  not  entitled  to  a  discharge  until  the 
authorized  period  has  expired.    In  re  Swan, 
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had  power  to  punish  as  a  contempt,  that  is,  if  it  did  not,  as  a  matter  of  lawr 
constitute  a  contempt.1 

If  a  Public  Officer  Is  Directed  to  Perform,  in  His  Official  Capacity,  an  act  which  the  law 
relating  to  his  office  does  not  require,  a  commitment  for  contempt  in  disobey- 
ing such  a  mandate  of  the  court  is  void,  and  he  will  be  discharged  on  habeas 
corpus.2 

(2)  Refusal  of  Witness  to  Take  Oath  or  to  Testify.  —  A  witness  who  has 
been  committed  for  contempt  in  refusing  to  take  a  proper  oath,  or  to  answer 
any  legal  and  proper  question  about  a  matter  over  which  the  court  had  juris- 
diction, cannot  obtain  relief  on  habeas  corpus;3  but  it  is  otherwise  if  the 
court  had  no  jurisdiction  of  the  proceeding,4  or,  according  to  some  authori- 
ties, if  the  question  which  the  witness  refuses  to  answer  was  impertinent  or 
one  which  could  not  properly  be  asked,5  though  some  cases  hold  that  no  dis- 


150  U.  S.  637.  See  al^o  supra,  this  section, 
Excessive  Judgments. 

Where  a  Commitment  Is  by  an  Inferior  Court, 
the  person  committed  may  show  that  the  court 
acted  without  authority,  and  he  may  attack  the 
jurisdictional  recitals  in  the  commitment. 
Ex  p.  O'Brien,  127  Mo.  477. 

1.  Acts  Not  Constituting  Contempt — Florida. 
—  Ex  p.  Senior,  37  Fla.  1. 

Iowa.  — State  v.  Seaton,  61  Iowa  563. 

Kansas.  —  Matter  of  Dill,  32  Kan.  668,  49 
Am.  Rep.  505. 

Mississippi.  —  Ex  p.  Hickey,  4  Smed.  &  M. 
(Miss.)  751. 

Tennessee.  —  State  v.  Galloway,  5  Coldw. 
(Tenn.)  326,  98  Am.  Dec.  404. 

The  Sufficiency  of  the  Facts  to  justify  punish- 
ment as  for  contempt  for  acts  committed  in  the 
presence  of  the  court  cannot  ordinarily  be  in- 
quired into  on  a  writ  of  habeas  corpus.  Ex  p. 
Terry,  128  U.  S.  289. 

But  an  act  cannot  be  made  a  contempt  by  a 
court  or  judge  simply  by  styling  it  as  such. 
Ex  p.  Grace,  12  Iowa  208,  79  Am.  Dec.  529. 

And  if  the  facts  on  which  the  contempt  is 
predicated  are  stated,  and  they  appear  on  the 
face  of  the  return  to  be  clearly  insufficient,  the 
prisoner  is  entitled  to  his  discharge.  Burdett  v. 
Abbott,  14  East  1811;  Bushell's  Case,  Vaugh 
156;  Stockdale  v.  Hansard,  9  Ad.  &  El.  1,  36 
E.  C.  L.  13;  Sheriff's  Case,  11  Ad.  &  El.  273,  39 
E.  C.  L.  80.  See  also  Reg.  v.  Paly,  2  Ld. 
Raym.  1105,  2  Salk.  504.  But  see  Rex  v. 
Hobhouse,  2  Chit.  210,  18  E.  C.  L.  310. 

Unless  it  appears  as  a  matter  of  law  that  the 
act  constituting  the  alleged  contempt  was  not  a 
contempt,  habeas  corpus  will  not  lie.  State  v. 
Seaton,  61  Iowa  563.  See  also  In  re  Cheese- 
man,  49  M.  J.  L.  115,  60  Am.  Rep.  596. 

2.  Requiring  Officers  to  Perform  Acts  Beyond 
Scope  of  Official  Duty.  —  Ex  p.  Rowland,  104  U. 
S.  604. 

3.  Refusal  of  Witness  to  Answer  Legal  and 
Proper  Questions —  California.  —  Exp.  Perkins, 
18  Cal.  60;  Ex  p.  Rowe,  7  Cal.  175;  Ex  p.  Mc- 
Donald, (Cal.  1888)  17  Pac.  Rep.  234. 

Mississippi.  —  Ex  p.  Adams,  25  Miss.  883, 
59  Am.  Dec.  234. 

New  Hampshire.  —  State  v.  Towlc,  42  N.  II. 
540. 

New  York.  —  People  v.  Kelly,  24  N.  Y.  74; 
People  v.  Sheriff,  (Supm.  Ct.  Gen.  T.)  7  Abb. 
Pr.  (N.  Y.)  96,  29  Barb.  (N.  Y.)  622:  People 
v.  Kelly,  (Supm.  Ct.  Gen.  T.)  21  Mow.  Pr. 
(N.  Y.)  54. 


Pennsylvania.  —  Com.  v.  Bell,  145  Pa.  St.  374. 
Texas.  —  Holman  v.  Austin,  34  Tex.  668. 
Compare  Ex  p.  Kearney,  7  Wheat.  (U.  S.) 
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Refusal  of  Witness  to  Take  Oath.  —  Lockwood- 
v.  State,  1  Ind.  161. 

Refusal  to  Testify  Before  Grand  Jury  ■ —  Illinois. 
— Ex  p.  Smith,  117  111.  63. 

Missouri. — Ex  p.  McKee,  18  Mo.  599. 
New  York.  —  People  v.  Kelly,  24  N.  Y.  74. 
Utah.  — Ex  p.  Harris,  4  Utah  5. 
A  Person  Refusing  to  Testify  Before  a  Grand 
Jury  recognized  by  the  court  as  a  lawful  grand 
jury  cannot  show  on  habeas  corpus  that  it  was 
not  a  lawfully  constituted  body.    Ex  p.  Hay- 
mond,  0.1  Cal.  545. 

A  Person  Who  Fails  to  Attend  as  a  Witness  for 
the  commonwealth  in  a  criminal  case  before  a 
justice  of  the  peace  cannot  be  committed  for 
contempt  by  such  magistrate  after  the  original 
case  has  been  finally  heard  and  determined. 
Clarke's  Case,  12  Cush.  (Mass.)  320. 

4.  If  the  Court  Had  No  Jurisdiction  of  the  pro- 
ceeding in  which  the  "witness  was  required  to 
testify,  the  commitment  because  of  his  refusal 
is  unauthorized  and  void.  Matter  of  Morton, 
10  Mich.  208;  Matter  of  Hall,  10  Mich.  210;. 
People  v.  Hannah,  92  Hun  (N.  Y.)  476. 

Even  though  the  Jurisdictional  Facts  Be  Set 
Forth  in  the  Commitment,  a  witness  committed 
for  contempt  in  refusing  to  answer  may  show 
the  absence  of  jurisdiction.  People  v.  Cas- 
sels,  5  Hill  (N.  Y.)  164;  Myers  v.  Janes, 
(Supm.  Ct.)  3  Abb.  Pr.  (N.  Y.)  301. 

An  Order  for  the  Examination  of  a  Witness  Be- 
fore Trial,  Made  by  a  Federal  Court,  which  has  no 
authority  to  make  such  an  order,  though  sit- 
ting in  a  state  where  such  an  order  is  author- 
ized under  the  local  statute,  will  not  warrant 
imprisonment  for  contempt  for  disobedience, 
and  one  so  imprisoned  may  be  discharged  on 
habeas  corpus     Ex  p.  Fisk,  113  U.  S.  713. 

After  a  Suit  Has  Abated,  there  is  no  case  in 
whi«h  a  question  can  be  asked,  and  a  witness 
committed  for  refusing  to  answer  questions  on 
a  previous  examination  in  the  case  may  then 
be  discharged  on  habeas  corpus.  Ex  p. 
Rowe,  7  Cal.  175. 

5.  Refusal  to  Answer  Improper  Questions  —  Dis- 
charge on  Habeas  Corpus. —  Ex  p.  Zeehandelaai 
71  Cal.  238;  Bradley  v.  Veazie,  47  Mc.  85. 
Sec  also  ///  rt  Bcardslcy,  37  Kan.  666;  Ex  p. 
Kric^cr,  7  Mo.  App.  367;  Holman  v.  Austin, 
34  Tex.  668. 

A  Witnoss  Refusing  to  Testify  as  to  Irrelcvnnt 
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charge  can  be  granted  on  the  ground  that  the  questions  asked  were  not 
proper.1 

(3)  Indefinite  Commitments.  —  Commitments  for  an  indefinite  time,  as 
until  discharged  by  due  course  of  law,"  or"  until  further  order  of  the 

court,"  and  the  like,  are  generally  bad,  and  the  prisoner  will  usually  be  dis- 
charged  on  habeas  corpus,  unless  the  due  course  of  law,  or  other  good  reason 
for  his  detention,  is  shown  to  exist.2 

(4)  Commitments  by  Legislative  Bodies.  —  Legislative  bodies  have  power  to 
make  commitments  for  contempts  in  certain  cases,3  and  the  validity  of  such 
a  commitment  may  be  inquired  into  on  habeas  corpus,  and  a  discharge 
granted  if  the  commitment  was  unauthorized.4 

//.  Decisions  of  Quasi-judicial  Officers.  —  Sometimes  the  functions 
of  boards  or  officers  involve  the  exercise  of  powers  which  are,  in  a  measure, 
of  a  judicial  nature,  and  in  such  cases  the  same  rule  applies  to  their  decisions 
as  to  the  judgments,  orders,  or  decrees  of  courts  and  judges.  Thus  it  has 
been  held  that  where  the  officer  charged  under  the  immigration  laws  with  the 
duty  of  excluding  objectionable  persons  refuses  to  allow  an  immigrant  to 
land,  or  orders  that  he  be  deported  on  the  ground  that  he  is  within  the  prohi- 
bition of  the  law,  the  courts,  on  habeas  corpus,  can  only  inquire  whether  such 
officer  acquired  jurisdiction  of  the  matter,  whether  he  exceeded  his  jurisdic- 
tion, and  whether  he  had  before  him  any  legal  or  competent  evidence  of  facts 
on  which  to  exercise  his  judgment.5  But  if  it  is  found  that  such  conditions 
exist  and  that  the  immigrant  has  the  right  to  land,  such  right  may  be  enforced 
by  habeas  corpus.6    It  is  now  provided  by  an  Act  of  Congress  that  in  ever)' 


Matter  has  been  discharged  on  habeas  corpus. 
Ex  p.  Jennings,  60  Ohio  St.  3ig. 

Imprisonment  for  a  Refusal  to  Appear  and  Make 
an  Affidavit,  when  lawfully  subpoenaed  by  a 
justice  of  the  peace,  under  the  Iowa  statute, 
cannot  be  relieved  against  by  habeas  corpus. 
Robb  v.  McDonald,  29  Iowa  330,  4  Am.  Rep. 
2ti.  See  also  State  v.  Seaton,  61  Iowa  563. 
But  the  statute  contemplates  process  to  obtain 
affidavits  only  in  the  case  of  proceedings 
actually  pending.  Dudley  v.  McCord,  65  Iowa 
671. 

1.  Impropriety  of  Question  Held  Not  Ground  for 
Discharge.  —  People  v.  Cassels,  5  Hill  (N.  Y.) 
164;  People  v.  Fancher,  2  Hun  (N.  Y.)  226,  re- 
versing 15  Abb.  Pr.  N.  S.  (N.  Y.)  38. 

2.  Indefinite  Commitments  —  England.  —  Rex 
v.  James,  1  Dowl.  &  R.  559,  5  B.  &  Aid.  894, 
7  E.  C.  L.  292;  Hollingshead's  Case,  1  Salk. 
351;  Rex  v.  Hall,  3  Burr.  1636;  Goff's  Case,  3 
M.  &  S.  203;  Matter  of  Crawford,  13  Q.  B.  629, 
66  E.  C.  L.  629;  Rex  v.  Hobhouse,  2  Chit.  207, 
18  E.  C.  L.  309;  Bracy's  Case,  1  Ld.  Raym. 
Too;  Reg.  v.  Paty,  2  Ld.  Raym.  1108.  Com- 
pare Stockdale  v.  Hansard,  9  Ad.  &  El.  r,  36 
E.  C.  L.  13;  Burdett  v.  Abbott,  14  East  1811; 
Sheriff's  Case,  11  Ad.  &  El.  273,  39  E.  C.  L. 
80. 

Colorado.  —  In  re  Brown,  4  Colo.  438. 

District  of  Columbia.  —  Matter  of  Marsh, 
MacArthur  &  M.  (D.  C.)  32. 

Illinois.  —  People  v.  Pirfenbrink,  96  111.  68. 

Kentucky. — Ex  p.  Alexander,  (Ky.  1853)  2 
Am.  L.  Reg.  44. 

Maryland.  —  Ex  p.  Maulsby,  13  Md.  625. 

New  York.  —  Shanks's  Case,  (Supm.  Ct.)  15 
Abb.  Pr.  N.  S.  (N.  Y.)  38. 

Rhode  Island.  —  Matter  of  Hammel,  9  R.  I. 
248. 

Vermont.  —  In  re  Leach,  51  Vt.  630. 


3.  See  the  title  Contempt,  vol.  7,  p.  25. 

4.  Commitment  by  Legislative  Bodies  —  United 
States.  —  Kilbourn  v.  Thompson,  103  U.  S.  199. 

Kansas.  —  Matter  of  Gunn,  50  Kan.  155. 

Massachusetts.  —  Emery's  Case,  107  Mass. 
180,  9  Am.  Rep.  22;  Burnham  v.  Morrissey,  1  j. 
Gray  (Mass.)  226,  74  Am.  Dec.  676,  68r,  notes. 

Ohio. — Ex  p.  Dalton,  44  Ohio  St.  142,  58 
Am.  Rep.  800. 

Wisconsin.  —  In  re  Falvey,  7  Wis.  630. 

Compare  Yates's  Case,  4  Johns.  (N.  Y.)  318; 
Yates  v.  People,  6  Johns.  (N.  Y.)  337;  Yates  v. 
Lansing,  9  Johns.  (N.  Y.)  395,  6  Am.  Dec.  290. 
commented  on  in  Exp.  Alexander,  (Ky.  1853)  2 
Am.  L.  Reg.  44. 

5.  Decisions  of  Quasi-judicial  Officers  —  Exclu- 
sion of  Immigrants.  —  U.  S.  v.  Don  On,  49  Fed. 
Rep.  569;  In  re  Leo  Hem  Bow,  47  Fed.  Rep. 
302;  In  re  Cummings,  32  Fed.  Rep.  75 ;  People 
v.  Hurlburt,  (Supm.  Ct.)  67  How.  Pr.  (N.  Y.) 
356. 

"  The  General  Doctrine  of  the  law  in  such 
cases  is  that  where  the  determination  of  the 
facts  is  lodged  in  a  particular  officer  or  tri- 
bunal, the  decision  of  that  officer  or  tribunal 
is  conclusive,  and  cannot  be  reviewed  except 
as  authorized  by  law."  In  re  Day,  27  Fed. 
Rep.  678. 

6.  Habeas  Corpus  to  Enforce  Right  of  Immi- 
grant to  Land.  —  In  re  O'Sullivan,  31  Fed.  Rep. 
447- 

Persons  Claiming  Citizenship.  —  Where  a  per- 
son claiming  to  be  a  citizen  of  the  United 
States  is  refused  permission  to  land  on  his  re- 
turn after  an  absence,  he  may  have  a  writ  of 
habeas  corpus  to  procure  a  judicial  determin- 
ation of  the  matter  involved.  Gee  Fook  Sing 
v.  U.  S.,  49  Fed.  Rep.  146,  7  U.  S.  App.  27; 
Lem  Hing  Dun  v.  U.  S.,  49  Fed.  Rep.  148,  7 
U.  S.  App.  31. 
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case  where  an  alien  is  excluded  from  admission  into  the  United  States,  under 
any  law  or  treaty  now  existing  or  hereafter  made,  the  decision  of  the  appro- 
priate immigration  or  customs  officers,  if  adverse  to  the  admission  of  such 
alien,  shall  be  final,  unless  reversed  on  appeal  to  the  secretary  of  the  treas- 
ury;1 and  this  statute  has  been  construed  by  the  Supreme  Court  of  the 
United  States  as  entirely  taking  away  the  authority  of  the  courts  to  review 
the  decisions  of  the  executive  officers  charged  with  the  duty  of  carrying  out 
the  law.2 

4.  Custody  of  Husband  or  Wife  —  a.  Remedy  of  Husband  ok  Wife 
Against  Third  Persons.  —  A  husband  may  have  a  writ  of  habeas  corpus  to 
procure  the  release  of  his  wife  from  the  custody  of  a  third  person,  if  she  is 
detained  from  him  by  such  person  against  her  will.3  The  only  function  of 
the  writ  in  such  case,  however,  is  to  remove  the  illegal  restraint,  if  an)',  and 
put  the  woman  at  liberty  to  go  vvhere  she  pleases.  It  cannot  be  used  as  a 
means  of  compelling  a  wife  to  perform  her  marital  duties  ;  and  therefore  where 
she  is  voluntarily,  of  her  own  desire,  and  without  any  restraint,  living  apart 
from  her  husband,  the  court  will  not  grant  a  habeas  corpus  on  his  application 
for  the  purpose  of  restoring  her  to  his  custody.4 

If  a  Husband  Is  Unlawfully  Restrained  of  His  Liberty,  SO  that  his  society  is  denied  to 
his  wife,  she  may  have  a  writ  of  habeas  corpus  to  obtain  his  release.5 

b.  Remedy  of  Wife  Against  Husband.  — A  husband  has  the  undoubted 
right,  at  common  law,  to  the  custody  of  his  wife,  and  to  control  her  actions  in 
certain  respects,  so  long  as  he  has  not  relinquished  his  marital  authority  by 
any  contract  or  agreement,  and  has  not  forfeited  it  by  misconduct.8  But 
where  she  refuses  to  live  with  him  he  has  no  right  to  compel  her,  by 
imprisonment  or  confinement,  to  do  so,  and  she  may  be  released  from  such 
imprisonment  or  confinement  on  habeas  corpus,7  though  a  different  view  of 
this  question  was  formerly  taken  by  the  English  courts.8  It  has  long  been 
settled  that  a  wife  who,  after  the  execution  of  a  deed  of  separation,  was 

1.  28  U.  S.  Stat,  at  L.  390.  c.  301.  Husband.  —  Ex  p.  Sandilands,  12  Eng.  L.  & 

2.  Power  of  Courts  to  Review  Decisions  of  Im-  Eq.  463;  Reg.  v.  Leggatt,  18  Q.  B.  781,  83  E. 
migration  Officers  Taken  Away  by  Statute.  —  Lem      C.  L.  781;  Rex  v.  Mead,  1  Burr.  542. 

Moon  Sing  v.  U.  S.,  158  U.  S.  538.  But  see  6.  Right  of  Husband  to  Custody  and  Control  of 
In  re  Leong  Yonk  Tong,  90  Fed.  Rep.  648;  Wife.  —  See  the  title  Husband  and  Wife,  post. 
In  re  Gin  Fung,  89  Fed.  Rep.  153;  In  re  Gott-  7.  Habeas  Corpus  Issued  in  Behalf  of  Wife  Re- 
fried,  89  Fed.  Rep.  9;  In  re  Kornmehl,  87  strained  by  Husband. —  Reg.  :■.  Jackson,  [1891] 
Fed.  Rep.  314;  /'/  re  Maiola,  67  Fed.  Rep.  114;  1  Q.  B.  671,  overruling  In  re  Cochrane,  8 
In  re  Monaco,  86  Fed.  Rep.  117.  See  also  the  Dowl.  P.  C.  630.  In  delivering  judgment  in 
title  Immigration.  Reg.  v.  Jackson,  Lord  Halsbury,  L.  C.,  dis- 

3.  Habeas  Corpus  by  Husband  to  Obtain  Custody  claimed  laying  down  that  there  might  not  be 
of  Wife. —  In  re  Newton,  2  Smith  617;  Rex  v.  "  acts  of  proximate  approach  to  some  miscon- 
Wiseman,  2  Smith  617;  Rex  v.  Winton,  5  T.  duct,  which  might  give  the  husband  some 
R.  89;  Rex  v.  Mead,  1  Burr.  542;  Rex  v.  right  of  physical  interference  with  the  wife's 
Clarkson,  1  Sira.  445;  Sanders  v.  Rod  way,  13  freedom." 

Eng.  L.  &  Eq.  463,  16  Jur.  1005;  U.  S.  v.  An-  8.  In  In  re  Cochrane,  8  Dowl.  P.  C.  630,  the 

derson,  Cooke  (Tenn.)  143.  court  refused  on  habeas  corpus  to  release  a 

Detention  Must  Be  Against  Wife's  Will. —  Rex  wifs  who,  after  absenting  herself  from  her 

v.  Wiseman,  2  Smith  617.  husband,  had  been  taken  by  him  by  stratagem 

Where  the  111  Treatment  of  the  Wife  by  the  and  was  being  kept  in  confinement  until  she 
Husband  led  to  her  leaving  him  and  taking  should  return  to  a  performance  of  her  con- 
refuge  with  her  mother  and  uncle,  the  court  jugal  duties.  As  stated  in  the  last  note,  this 
refused  on  habeas  corpus  to  order  the  mother  case  is  now  overruled.  /;/  re  Price,  2  F.  &  F. 
and  uncle  to  deliver  her  to  the  husband.  263,  seems  in  accord  with  the  Cochrane 
Rex  v.  Brooke,  4  Burr.  1991.  case. 

4.  Husband  Cannot  Coerce  Wife  by  Habeas  Cor-  Refusal  to  Allow  Persons  to  See  Wife.  —  In 
us. —  Reg.  v.  Jackson,  [1891]  I  Q.  B.  671;  Ex  p.  Rex  v.  Middlcton,  I  Chit.  654.  18  E.  C.  L.  192, 
Sandilands,  12  Eng.  L.  Si  Eq.  463,  17  Jur.  317,  ii  was  held  that  the  court  would  not  grant  a 
21  L.  J.  Q.  B.  312;  Reg.  v.  Leggatt,  18  Q.  habeas  corpus  to  bring  up  the  body  of  a  feme 
B.  781,  83  E.  C.  L.  781;  Rex  v,  Mead,  1  Burr.  covert  on  an  affidavit  that  she  was  desirous  of 
542;  Rex  v.  Wiseman,  2  Smith  617;  Rex  v.  disposing  of  her  separate  property,  that  her 
Clarkson,  I  Stra.  444.  And  sec  Berkley's  husband  would  not  admit  the  necessary  pcr- 
Case.  3  St.  Tr.  78.  sons  to  sec  her,  and  that  she  was  confined  by 

5.  Remody  of  Wife  for  Unlawful  Detention  of  illness,  and  not  likely  to  live  long, 
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restrained  by  her  husband,  might  have  a  writ  of  habeas  corpus  against  him.1 
5.  Custody  of  Infants  —  a.  Detention  of  Children  from  Parents.  —  As 
eneral  rule,  a  father  has  the  right  to  the  custody  and  control  of  his  infant 
children,  and  at  common  law  this  right  was  unlimited,  subject  only  to  the 
control  of  the  courts  in  cases  of  gross  breach  of  duty.  When  the  father 
abused  his  right  to  the  detriment  of  the  child,  the  court  would  protect  the 
child,  but  where  no  such  abuse  was  shown,  the  father  was  entitled  to  have 
his  child  restored  to  him.  Modern  legislation  has  made  some  innovations  on 
this  paternal  right,  which  will  be  full)7  treated  in  another  part  of  this  work.* 
».  >ne  of  the  well-recognized  and  often  applied  purposes  of  the  writ  of  habeas 
corpus  is  to  remove  children  at  the  instance  of  their  parents  from  the  custody 
of  any  person  by  whom  they  may  be  wrongfully  detained,  and  since  the  father 
is  the  person  usually  entitled,  the  proceeding  is  more  frequently  brought  by 
him,3  but  it  may  be  brought  by  the  mother  in  any  case  where  the  right  of 
custody  is  in  her,4  and  when  the  parents  are  living  apart  either  parent  may 
proceed  against  the  other  by  means  of  this  writ  to  obtain  the  custody  of  their 
infant  children.5    In  such  a  proceeding  the  court  is  bound  only  to  free  the 


1.  Effect  of  Separation.  —  Lister's  Case,  8 
iSIod.  22;  Vane's  Case,  13  East  173,  note. 

2.  Right  to  Custody  of  Infant  Children.  —  See 

the  title  Parent  and  Child. 

3.  Habeas  Corpus  by  Father  of  Infant  Child  — 

United  States.  —  In  re  Barry,  42  Fed.  Rep.  113. 

Alabama.  —  Brinster  v.  Compton,  68  Ala. 
.299;  Ex  p.  Boaz,  31  Ala.  425. 

Connecticut.  —  Lanahan  v.  Birge,  30  Conn. 
438. 

Georgia.  —  Matter  of  Mitchell,  R.  M.  Charlt. 
(Ga.)  489. 

Indiana. — Jones  v.  Darnall,  103  Ind.  569, 
53  Am.  Rep.  545;  McGlennan  v.  Margovvski, 
90  Ind.  150;  Speer  v.  Davis,  38  Ind.  271 ;  Lee  v. 
Back,  30  Ind.  148;  State  v.  Banks,  25  Ind.  495. 

Iowa.  —  Ex  p.  Anderson,  16  Iowa  595. 

Massachusetts.  —  Holyoke  v.  Haskins,  5  Pick. 
^Mass.)  26,  16  Am.  Dec.  372;  Day  v.  Everett, 
7  Mass.  145. 

Ne-M  Hampshire.  —  State  v.  Ray,  63  N.  H. 
406,  56  Am.  Rep.  529;  State  v.  Richardson,  40 
3tf.  H.  272. 

New  Jersey.  — Stale  v.  Stigall,  22  N.  J.  L. 
.286;  State  v.  Baldwin,  5  N.  J.  Eq.  454,  45  Am. 
.Dec.  399. 

New  York.  —  People  v.  Moss,  6  N.  Y.  App. 
;Div.  414;  Matter  of  Bliss,  39  Hun  (N.  Y.)  594; 
.People  v.  Mercein,  3  Hill  (N.  Y.)  399,  38  Am. 
Dec.  644;  Dabb's  Case,  (N.  Y.  Super.  Ct.)  12 
Abb.  Pr.  (N.  Y.)  113,  21  How.  Pr.  (N.  Y.)  68; 
Phelan's  Case,  (C.  PI.)  9  Abb.  Pr.  (N.  Y.)  286; 
JMatterof  Webb,  (Supm.  Ct.  Spec.  T.)  24  How. 
Pr.  (N.  Y.)  247;  People  v.  Cooper,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  288;  People  v. 
Gaul,  44  Barb.  (N.  Y.)  98. 

Ohio.  —  Matter  of  Disinger,  12  Ohio  St.  256. 

Pennsylvania.  —  Com.  v.  Fox,  7  Pa.  St.  336; 
Com.  v.  Callan,  6  Binn.  (Pa.)  255;  Com.  v.  Ad- 
dicks,  5  Binn.  (Pa.)  520,  2  S.  &  R.  (Pa.)  174; 
Com.  v.  Bla'.t,  165  Pa.  St.  213. 

Rhode  Island.  —  Vetterlein's  Petition,  14  R. 
T.  378. 

South  Carolina. — Ex  p.  Williams,  11  Rich. 
L.  (S.  Car.)  452;  Exp.  Schumpert,  6  Rich.  L. 
(S.  Car.)  344. 

Tennessee.  —  State  v.  Paine,  4  Humph. 
*Tenn.)  523;  U.  S.  v.  Anderson,  Cooke  (Tenn.) 
C43- 

1 


West  Virginia.  —  Rust  v.  Vanvacter,  9  W. 
Va.  600. 

Wisconsin.  —  In  re  Tarble,  25  Wis.  390,  3 
Am.  Rep.  85;  In  re  Higgins,  16  Wis.  351. 

4.  Habeas  Corpus  by  Mother  of  Infant  Child  — 

England.  —  Reg.  v.  Clarke,  21  Jur.  335. 

Connecticut.  —  Macready  v.  Wilcox,  33  Conn. 
328. 

Indiana.  —  Curtis  v.  Curtis,  131  Ind.  489; 
Copeland  v.  State,  60  Ind.  394;  Wishard  v. 
Medaris,  34  Ind.  168;  Sears  v.  Dessar,  28  Ind. 
472. 

Kansas.  —  Matter  of  Freeman,  54  Kan.  493. 

Massachusetts.  —  Com.  v.  Hammond,  10 
Pick.  (Mass.)  274. 

Mississippi.  —  Moore  v.  Chrisitan,  56  Miss. 
408,  31  Am.  Rep.  375;  Maples  v.  Maples,  49 
Miss.  393. 

New  Jersey.  —  Buckley  v.  Perrine,  54  N.  J. 
Eq.  285,  55  N.  J.  Eq.  514;  State  v.  Clover,  16 
N.  J.  L.  419. 

New  York.  —  People  v.  Manley,  (Supm.  Ct. 
Spec.  T.)  2  How.  Pr.  (N.  Y.)6i;  People  v.  Wil- 
cox, 22  Barb.  (N.  Y.)  178;  Matterof  Larson,  31 
Hun  (N.  Y.)  539,  96  N.  Y.  381. 

Pennsylvania. — Com.  v.  Barney,  4  Brews. 
(Pa.)  408. 

Virginia.  —  Armstrong  v.  Stone,  9  Gratt. 
(Va.)  102. 

West  Virginia.  —  State  v.  Reuff,  29  W.  Va. 
751,  6  Am.  St.  Rep.  676. 

The  Mother  of  a  Bastard  is  entitled  to  its  cus- 
tody as  against  all  other  persons,  including 
the  putative  father,  and  in  a  proper  case  the 
custody  of  it  will  be  awarded  to  her  on  habeas 
corpus.  Rex  v.  Moseley,  5  East  224,  note  a; 
Copeland  v.  State,  60  Ind.  394.  Bustamento  v. 
Analla,  1  N.  Mex.  255.  Compare  Matthews  v. 
Hobbs,  51  Ala.  210,  holding  that  the  court  of 
chancery  is  the  proper  fotum  to  determine  the 
right  to  the  custody  of  a  bastard  child  as  be- 
tween the  mother  and  the  putative  father. 

5.  Habeas  Corpus  by  One  Parent  Against  the 
Other — United  States.  —  In  re  Barry,  42  Fed. 
Rep.  113. 

Connecticut.  —  Nickols  v.  Giles,  2  Root 
(Conn.)  461. 

Florida.  —  Miller  v.  Miller,  38  Fla.  227,  56 
Am.  St.  Rep.  166. 
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child  from  any  illegal  restraint  to  which  it  may  be  subject,  and  not  to  decide 
who  is  entitled  to  the  custody.  When  the  child  is  old  enough  and  has  suffi- 
cient mental  capacity  to  determine  for  itself  with  whom  it  will  go,  the  court 
will  only  remove  the  restraint,  without  making  any  order  as  to  the  right  of 
custody;  but  if  the  child,  because  of  its  tender  years  or  for  other  cause,  cannot 
make  such  determination,  the  court  may  decide  as  to  the  right  of  custody  and 
alter  the  custody  in  its  discretion.1 

Transfer  or  Forfeiture  of  Parental  Right.  —  The  custody  of  infant  children  is  given 
to  the  parent  not  for  his  gratification,  but  on  account  of  his  duties,  and  it  is 
generally  held  that  contracts  for  the  surrender  of  the  care  and  custody  of  chil- 
dren are  void,  as  against  public  policy,  and  do  not  bar  an  attempt  by  the 
parent,  on  habeas  corpus,  afterwards  to  regain  the  custody.  So,  too,  it  is 
held  that  an  abandonment  of  the  custody  does  not  bar  the  parent's  right.3 
In  many  cases,  however,  where  a  parent  has  made  a  contract  transferring  the 
custody  of  the  child,  or  where  he  has  relinquished  or  abandoned  it,  and  by 
his  conduct  has  allowed  a  condition  of  affairs  to  arise  which  cannot  be  altered 
without  risking  the  happiness  and  best  interests  of  the  child,  he  cannot  after- 
wards recover  the  custody  of  it  on  habeas  corpus ;  but  the  refusal  of  the  court 
to  assist  him  in  such  case  is  not  based  on  the  contract  or  on  the  loss  of  his 
right,  but  on  equitable  grounds  relating  to  the  welfare  of  the  child.3  And 
this  principle  (the  welfare  of  the  child)  has  been  carried  so  far  that  even  where 


Georgia.  —  Lindsey  v.  Lindsey,  14  Ga.  657; 
Lowrey  v.  Lowrey.  (Ga.  1899)  33  S.  E.  Rep. 
421;  Haire  v.  McCardle,  (Ga.  1899)  33  S.  E. 
Rep.  683. 

Maine.  — State  v.  Smith,  6  Me.  462,  20  Am. 
Dec.  324. 

Massachusetts.  —  Com.  v.  Briggs,  16  Pick. 
(Mass.)  203;  Pool  v.  Gott,  14  Law  Rep. 
{Mass.)  269. 

Mississippi.  —  McShan  v.  McShan,  56  Miss. 
413. 

New  York.  —  People  v.  Sternberger,  12  N. 
Y.  App.  Div.  398,  153  N.  Y.  684;  People  v. 
Mercein,  3  Hill  (N.  Y.)  399,  38  Am.  Dec.  644; 
Davis  v.  Davis,  75  N.  Y.  221. 

Pennsylvania.  —  Com.  v.  Sage,  160  Pa.  St. 
399- 

South  Carolina.  —  Exp.  Reed,  19  S.  Car.  604. 

The  New  York  Statute  (1  Laws  1896,  c.  272, 
§  40,  p.  222)  expressly  provides  that  either  a 
husband  or  wife,  residents  of  the  state,  who  are 
living  separately,  may,  by  habeas  corpus  pro- 
ceedings, recover  the  custody  of  their  children 
from  the  other.  Matter  of  Colebrook,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  139. 

1.  See  infra,  this  division  of  this  section. 
Principles  Governing  Award  of  Custody  on 
Habeas  Corpus. 

2.  Custody  of  Child  Recoverable  on  Habeas  Cor- 
pus Notwithstanding  Transfer  or  Surrender  — 
England.  —  Reg.  v.  Smith,  16  Eng.  L.  &  Eq. 
221. 

Canada.  —  Barlow  v.  Kennedy,  17  L.  C.  Jur. 
253. 

Arkansas.  —  Verser  v.  Ford,  37  Ark.  27. 

Indiana.  —  Dalton  v.  State,  6  Blackf.  (Ind.) 
357;  Wishard  -'.  Mcdaris,  34  Ind.  16S;  Cope- 
land  v.  State,  60  Ind.  394;  Speer  v.  Davis,  38 
Ind.  271. 

Kansas.  —  Chapsky  v.  Wood,  lU  Kan.  650, 
40  Am.  Rep.  321. 

Maine.  —  State  v.  Smith,  6  Me,  462,  20  Am. 
Dec.  324. 

Massachusetts.  —  Pool  v.  Gott,  14  Law  Rep. 
(Mass.)  269. 
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New  Hampshire.  —  State  v.  Libbey,  44  N.  H. 
321,  82  Am.  Dec.  223. 

New  Jersey.  —  State  v.  Baldwin,  5  N.  J.  Eq. 
454,  45  Am.  Dec.  399;  State  v.  Clover,  16  N.  J. 
L.  4)9.  See  also  State  v.  Baldwin,  5  N.  J.  Eq. 
454,  45  Am.  Dec.  399. 

Texas.  —  Legate  v.  Legate,  87  Tex.  248. 

In  State  v.  Libbey,  44  N.  H.  321,  82  Am. 
Dec.  223,  the  custody  of  the  child  was  restored 
to  the  father  on  the  father's  refunding  certain 
money  expended  for  the  child  by  the  person  to 
whom  the  father  had  delivered  her. 

See  also  the  title  Parent  and  Child,  where 
a  full  discussion  of  the  proposition  stated  in 
the  text  will  be  found. 

3.  Restoration  of  Custody  After  Release  or 
Abandonment  Denied  —  England.  —  Lyons  v. 
Blenkin,  Jac.  243;  In  re  Turner,  41  L.  J.  Q.  B. 
142. 

United  States. —  U.  S.  v.  Greene,  3  Mason 
(U.  S.)  482. 

Alabama.  —  Brinster  v.  Compton,  6S  Ala. 
299. 

Arkansas.  —  Washaw  v.  Gimble,  50  Ark. 
351;  Verser  v.  Ford,  37  Ark.  27. 

Georgia.  —  Miller  v.  Wallace,  76  Ga.  479,  2 
Am.  St.  Rep.  48;  Smith  v.  Bragg,  68  Ga.  650; 
Bently  v.  Terry,  59  Ga.  555,  27  Am.  Rep.  399; 
Janes  v.  Cleghorn,  54  Ga.  9;  Taylor  v.  Jeter, 
33  Ga.  195,  81  Am.  Dec.  202. 

Illinois.  —  People  v.  Porter,  23  111.  App.  196. 

Indiana.  —  Jones?/.  Darnall,  103  Ind.  569,  53 
Am.  Rep.  545;  Bryan  v.  Lyon,  104  Ind.  227, 
54  Am.  Rep.  309;  Kerwin  v.  Wright,  59  Ind. 
369;  Young  v.  State,  15  Ind.  480. 

Iowa.  —  Bonnctt  v.  Bonnett,  61  Iowa  199,  47 
Am.  Rep.  810;  Drumb  v.  Keen,  47  Iowa  435. 

Kansas.  —  Chapsky  v.  Wood,  26  Kan.  650, 
40  Am.  Rep.  321;  Matter  of  Bcckwith,  43  Kan. 
159. 

Kentucky.  —  Ellis  v.  Jcsup,  n  Bush  (Kv.) 
403. 

Massachusetts.  —  Com.  v.  Hammond,  10 
Pick.  (Mass.)  274;  Curtis  :\  Curtis,  5  Gray 
(Mass.)  535. 
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the  parent  lost  the  control  of  his  child  through  no  fault  of  his  own,  he  was  not 
allowed  to  reclaim  the  custody,  where  the  child  had  formed  new  relations  that 
could  not  be  severed  without  detriment  to  it.1 

b.  Di  1 1  \  m  >\  of  Wards  from  Guardians.  —  A  writ  of  habeas  corpus 
lies  at  the  instance  of  a  guardian  to  inquire  into  the  legality  of  his  ward's 
detention  by  a  third  person.  In  such  a  proceeding  it  is  in  the  discretion  of 
the  court  to  award  the  custody  of  the  infant  to  the  guardian,  if  he  is  a  proper 
person,  and  if  the  court  is  not  of  opinion  that  it  is  for  the  best  interests  of  the 
infant  to  remain  with  such  third  person,  though  a  transfer  of  custody  is  not  a 
part  of  the  relief  to  which  the  guardian  is  entitled,2  because  it  is  well  settled 


Mi  •:•„,;//.  —  Matter  of  Stockman,  71  Mich. 
180;  Sword  v.  Keith,  31  Mich.  248. 

Mississippi.  —  McShan  v.  McShan,  56  Miss. 
413- 

Nebraska. — Sturtevant  v.  State,  15  Neb. 
459,  48  Am.  Rep.  349. 

New  Hampshire. — State  v.  Barrett,  45  N. 
H.  15. 

New  Jersey.  —  Richards  v.  Collins,  45  N.J. 
Eq.  283. 

New  York.  —  Matter  of  Waldron,  13  Johns. 
(N.  Y.)  418;  Wilcox  v.  Wilcox,  14  N.  Y.  575; 
Matter  of  Murphy,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  513;  Paddock  v.  Eager 
(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  710; 
People  v.  Erbert,  (Supm.  Ct.  Gen.  T.)  17  Abb. 
Pr.  (N.  Y.)  395- 

North  Carolina.  —  Spears  v.  Snell,  74  N.  Car. 
210. 

Ohio.  —  Clark  v.  Bayer,  32  Ohio  St.  299,  30 
Am.  Rep.  593. 

Pennsylvania.  —  Com.  v.  Gilkeson,  1  Phila. 
(Pa.)  194,  8  Leg.  Int.  (Pa.)  86;  Com.  v. 
Dougherty,  1  Leg.  Gaz.  (Pa.)  63;  Com.  v.  Bar- 
ney, 4  Brews.  (Pa.)  408;  Com.  v.  Ashton,  8  W. 
N.  C.  (Pa.)  563,  22  Alb.  L.  J.  183. 

Rhode  Island.  —  Hoxsie  v.  Potter,  16  R.  I. 
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South  Carolina.  —  Ex  p.  Schumpert,  6  Rich. 
L.  (S.  Car.)  344. 

Tennessee. — Gardenhire  v.  Hinds,  1  Head 
(Tenn.)  402. 

Virginia.  —  Coffee  v.  Black,  82  Va.  567; 
Merritt  v.  Swimley,  82  Va.  433,  3  Am.  St.  Rep. 
115;  Armstrong  v.  Stone,  9  Gratt.  (Va.)  102. 

West  Virginia.  —  Green  v.  Campbell,  35  W. 
Va.  6g8,  29  Am.  St.  Rep.  843. 

Wisconsin.  —  Matter  of  Goodenough,  19 
Wis.  274;  Sheers  v.  Stein,  75  Wis.  44. 

See  further  the  title  Parent  and  Child. 

1.  Custody  Lost  Without  Fault  of  Parent. — 
Matter  of  O'Neal,  (Mass.)  3  Am.  L.  Rev. 
578.  See  also  Dumain  v.  Gwynne,  10  Allen 
(Mass.)  270.  In  this  case  a  father  was  impris- 
oned for  felony,  and  the  mother,  being  unable 
to  support  her  children,  gave  her  daughter 
(two  years  old)  to  a  charitable  institution  to  be 
placed  in  some  good  family.  Some  years 
afterwards  the  father  was  discharged  and  ac- 
quired some  property,  and  an  application  was 
then  made  by  both  parents  for  the  restoration 
of  the  child,  but  the  application  was  denied  on 
the  ground  that  the  welfare  of  the  child  re- 
quired that  there  should  not  be  a  change  of  the 
custody. 

2.  Habeas  Corpus  by  Guardian  —  England.  — 
Matter  of  Andrews,  L.  R.  8  Q.  B.  153,  4  Moak 
261;  Rex  v.  Smith,  7  Mod.  234;  Villareal  v. 
Mellish,  2  Swanst.  533. 


Arkansas.  —  Wright  v.  Johnson,  5  Ark.  687. 
Connecticut.  —  Macready  v.  Wilcox,  33  Conn. 
321. 

Georgia.  — Ex  p.  Ralston,  R.  M.  Charlt.  (Ga.) 
119;  Payne  v.  Payne,  39  Ga.  174. 

Indiana.  —  Bounell  v.  Berryhill,  2  Ind.  613, 
Garner  v.  Gordon,  41  Ind.  92;  Gregg  v.  Wynn, 
22  Ind.  373;  Hovey  v.  Morris,  7  Blackf.  (Ind.) 
559- 

Massachusetts.  —  Com.  v.  Downes,  24  Pick. 
(Mass.)  227;  Com.  v.  Hammond,  10  Pick. 
(Mass.)  274. 

Michigan.  —  Matter  of  Jackson,  15  Mich. 
417;  Matter  of  Heather,  50  Mich.  261. 

Minnesota.  —  Townsend  v.  Kendall,  4  Minn. 
412,  77  Am.  Dec.  534. 

Mississippi.  —  Foster  v.  Alston,  6  How. 
(Miss.)  406. 

Missouri.  —  Ferguson  v.  Ferguson,  36  Mo. 
197. 

New  Jersey.  —  State  v.  Cheeseman,  5  N.  J. 
L.  511;  State  v.  Clover,  16  N.  J.  L.  419. 

Netv  York.  —  People  v.  Wilcox,  22  Barb.  (N. 
Y.)  178;  Matter  of  Ferguson,  9  Johns.  (N.  Y.) 
239;  Matter  of  Stacy,  10  Johns.  (N.  Y.)  328; 
People  v.  Pillow,  1  Sandf.  (N.  Y.)  672;  People 
v.  Walts,  122  N.  Y.  238. 

Pennsylvania.  —  Com.  v.  Dugan,  13  Pa.  Co. 
Ct.  83;  Com.  v.  Smith,  1  Brews.  (Pa.)  547; 
Com.  v.  Barney,  4  Brews.  (Pa.)  408;  Com.  v. 
Addicks,  5  Binn.  (Pa.)  520,  2  S.  &  R.  (Pa.)  174; 
Com.  v.  Reed,  59  Pa.  St.  425. 

Tennessee.  —  Ward  v.  Roper,  7  Humph. 
(Tenn.)  in. 

West  Virginia.  —  Mathews  v.  Wade,  2  W. 
Va.  464. 

A  Nonresident  Guardian  may  by  habeas  cor- 
pus obtain  the  custody  of  his  wards,  where 
they  are  taken  from  his  home  by  third  persons 
without  authority.  Wells  v.  Andrews,  60 
Miss.  373. 

The  Guardian  of  an  Illegitimate  Orphan  Child  is 

entitled  to  its  custody,  and  may  recover  the 
same,  by  a  writ  of  habeas  corpus,  as  against 
one  with  whom  the  mother  had  intrusted  the 
child  until  majority.  Johns  v.  Emmert,  62 
Ind.  533. 

A  Corporation  Authorized  to  Take  Charge  of 
Destitute  Children  and  provide  homes  for  them 
transferred  to  the  defendant,  bv  written  con- 
tract, the  care  and  custody  of  a  child,  and 
afterwards,  under  its  statutory  authority, 
deeming  the  home  unsuitable,  made  demand 
for  the  return  of  the  child,  which  the  defend- 
ant refused.  It  was  held  that  the  corporation 
was  entitled  to  recover  the  custody  of  the 
child  by  habeas  corpus.  Milligan  v.  State,  97 
Ind.  355. 

A  Testamentary  Guardian  may  recover  the 
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that  the  right  of  guardianship  cannot  be  tried  on  habeas  corpus. 

c.  Detention  of  Apprentices  from  Masters.  —  The  authorities  are 
not  uniform  as  to  whether  a  master  may  have  a  writ  of  habeas  corpus  where 
his  apprentice  is  unlawfully  detained  from  him.  Some  cases  hold  that  the 
writ  cannot  issue  at  the  instance  of  the  master,  but  that  he  will  be  left  to  his 
remedy  by  an  action  at  law  for  damages.2  On  the  other  hand,  there  are 
cases  in  which  this  remedy  has  been  allowed  to  the  master;3  but  the  extent 
of  the  relief  which  may  be  had  seems  to  be  the  removal  of  the  restraint,  so 
that  the  apprentice  may  return  to  his  master  if  he  so  desires.4 

d.  Principles  Governing  Award  of  Custody  on  Habeas  Corpus.  — 
Since  the  proper  office  of  the  writ  of  habeas  corpus  is  merely  to  remove  unlaw- 
ful restraints  that  may  be  put  on  the  liberty  of  the  subject  or  citizen,  the  court 
will  ordinarily  go  no  further  than  to  place  an  infant  at  liberty  to  go  with 
whom  he  pleases,  if  he  is  of  sufficient  age  and  intelligence  to  choose  for  him- 
self, or  it  may  award  the  custody  to  the  person  so  chosen  ;5  but  consulting  the 


custody  of  his  ward  on  habeas  corpus,  if  he 
be  a  fit  person  and  the  child  too  young  to 
choose  for  itself.  But  if  the  validity  of  the 
testamentary  appointment  is  disputed,  the 
court  will  direct  the  issue  to  be  tried  by  a 
jury.  Matter  of  Andrews,  L.  R.  8  Q.  B.  153, 
4  Moak  261.  See  also  Ret*,  v.  Clarke,  7  El.  & 
Bl.  186,  90  E.  C.  L.  186,  26  L.  J.  Q.  B.  169. 

1.  See  supra,  this  title,  Nature  and  Scope  of 
Remedy  —  In  General,  note  Right  of  Guardian- 
ship Not  Triable  on  Habeas  Corpus. 

2.  Rule  that  Master  Cannot  Have  Habeas  Corpus 
for  Apprentices. —  In  Ex  p.  Landsdown,  5  East 
38,  Lord  Ellenborough  Said:  '"The  writ  of 
habeas  corpus  is  for  the  protection  of  the  per- 
sonal liberty  of  the  subject.  If  the  party  him- 
self, being  of  competent  years  of  discretion,  do 
not  complain,  we  cannot  issue  the  writ  on  the 
prayer  of  the  master,  who  has  his  remedy  by 
action  if  his  apprentice  have  been  improperly 
taken  from  him."  In  this  opinion  the  other 
judges  concurred;  two  of  them  observed  that 
of  late  years  similar  applications  had  been  re- 
peatedly refused.  See  also  Rex  v.  Reynolds, 
6  T.  R.  497,  Rex  v.  Edwards,  7  T.  R.  741;  Lea 
v.  White,  4  Sneed  (Tenn.)73,67  Am.  Dec.  599. 

3.  Habeas  Corpus  Allowed  to  Master  for  Deten- 
tion of  Apprentice — Massachusetts.  —  Com.  v. 
Harrison,  11  Mass.  63. 

New  Jersey. — State  v.  Brearly,  5  N.  J.  L. 
639. 

New  York.  —  People  v.  Pillow,  1  handf.  (N. 
Y.)  672. 

Pennsylvania.  —  Com.  v.  Beck,  1  Browne 
(Pa.)  277;  Graham  v.  Graham.  I  S.  &  R.  (Pa.) 
331;  Com.  v.  Beck,  1  Browne  (Pa.)  277:  Com. 
v.  Barker,  5  Binn.  (Pa.)  423.  Compare  Com.  v. 
Harris,  7  Pa.  L.  J.  283. 

4.  See  the  cases  cited  in  the  next  preceding 
no'.c;  and  infra,  this  division  of  this  section. 
Principles  Governing  Awird  of  Custody  on 
Habeas  Corpus. 

5.  Removal  of  Restraint  —  Right  of  Infant  to 
Choose  Custodian —  England,  —  Kcx  v.  Dclaval, 
3  Burr.  1434;  Rex  v.  Smith,  2  Stra.  982;  Blis- 
set's  Case,  Lofft  748. 

Canada.  —  Reg.  v.  Hull,  3  Quebec  136. 
United  States.  —  U.  S.  v.  Green,  3  Mason  (U. 
S.)  482. 

District  of  Columbia.  —  In  re  Poole,  2  Mac- 
Arthur  (D.  C.)  583,  29  Am.  Rep.  628. 

Florida.  —  Miller  v.  Miller,  38  Fla.  227,  56 
Am  St.  Rep.  166. 


Georgia.  —  Roberts  v.  Walker,  18  Ga.5;  Ex  p. 
Ralston,  R.  M.  Charlt.  (Ga.)  119;  Matter  of 
Mitchell,  R.  M.  Charlt.  (Ga.)  489. 
Indiana.  —  State  v.  Banks,  25  Ind.  495. 
Iowa.  — Shaw  v,  Nachtwey,  43  Iowa  653. 
Maine.  —  State  v.  Smith,  6  Me.  462,  20  Am. 
Dec.  324. 

Massachusetts.  —  Com.  v.  Hammond,  10 
Pick.  (Mass.)  274;  Com.  v.  Hamilton,  6  Mass. 
273- 

Mississippi.  —  Foster  v.  Alston,  6  How. 
(Miss.)  406. 

Missouri.  —  Dowling  v.  Todd,  26  Mo.  267; 
In  re  Doyle,  16  Mo.  App.  159. 

New  jersey.  —  State  v.  Cheeseman,  5  N.  J. 
L.  511;  State  v.  Stigall,  22  N.  J.  L.  286;  State 
v.  Baldwin,  5  N.  J.  Eq.  454,  45  Am.  Dec.  399; 
Bennet  v.  Bennet,  13  N.  J.  Eq.  114. 

New  York.  —  Matter  of  VVollstonecraft,  4 
Johns.  Ch.  (N.  V.)  80;  Matter  of  M'Dowle. 
8  Johns.  (N.  Y.)  328;  Matter  of  Waldron,  13 
Johns.  (N.  Y.)  418;  People  v.  Mercein.  8  Paige 
(N.  Y.)  47;  Mercein  v.  People,  2f>  Wend.  (N. 
Y.)  64,  35  Am.  Dec.  653;  People  v.  Pillow,  1 
Sandf.  (N.  Y.)672;  People  v.  Wilcox,  22  Barb. 
(N.  Y.)  187;  Matter  of  Hansen,  1  Edm.  Sel. 
Cas.  (N.  Y.)  9. 

Pennsylvania.  —  Williamson's  Case,  2C  Pa. 
St.  9,  67  Am.  Dec.  374. 

South  Carolina.  —  Exp.  Schumpert,  6  Rich. 
L.  (S.  Car.)  344. 

Virginia. — Armstrong  v.  Stone,  9  Gratt. 
(Va.)  102. 

Wisconsin.  —  Matter  of  Goodenough,  19  Wis. 
274. 

See  also  Forsyth  on  Custody  of  Infants  54; 
McPherson  on  Infants  152. 

Jurisdiction  to  Award  Custody  of  Infants.  — 

The  power  of  the  court  on  habeas  corpus  to 
determine  the  right  of  custody,  and,  in  proper 
cases,  lo  award  it  accordingly,  is  well  estab- 
lished by  adjudged  cases  in  both  the  English 
and  American  courts.  State  v.  Richardson, 
40  N.  H.  272.  Sec  also  State  v.  Baldwin,  5 
N.  J.  Eq.  454,  45  Am.  Dec.  399;  People  v. 
Cooper,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  288;  Com.  v.  Barney,  4  Brews.  (Pa.)  408 
But  the  exercise  of  this  power  is  discretionary. 
People  v.  Manley,  (Supm.  Ct.  Spec.  T.I  2 
How.  Pr.  (N.  Y.)  61;  Matter  of  Waldron,  13 
Johns.  (N.  Y.)4i8;  People  v.  Kling,  6  Barb. 
(N.  Y.)  366;  People  7'.  Cooper,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  288;  Com.  v.  Ad- 
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wishes  of  the  infant  seems  to  be  merely  a  rule  of  procedure  which  the  court 
will  follow  or  not  at  its  discretion,  and  is  not  founded  on  any  legal  right.1 

No  Exact  Rule  Can  Be  Laid  Down  as  to  the  Age  at  which  an  infant's  wishes  in  regard 
to  its  custodian  will  be  consulted.  In  England  the  general  practice  is  to  con- 
sider the  child  as  not  of  sufficient  discretion  to  choose  for  itself  until  it  attains 
the  age  of  nurture,  viz.,  fourteen  years.2  In  the  United  States  the  rule  is 
somewhat  different.  Whether  the  court  will  regard  the  child's  preferences  or 
not  depends  on  the  reasonableness  of  its  wishes  and  the  intelligence  which  it 
manifests,  mental  capacity  and  not  age  being  the  criterion  for  determining 
whether  an  infant  has  sufficient  judgment  and  discretion  to  choose  for  itself.3 

Custody  of  the  Child  Is  Withheld  from  the  person  entitled  to  it,  and  habeas  corpus 
will  issue,  wherever  a  third  person  harbors  it  and  prevents  the  parent  or 
guardian  from  using  proper  authority  to  compel  its  return,  though  the  child 
is  at  liberty  to  return  and  stays  from  preference.4  If  a  child  is  of  very  tender 
years  the  detention  of  it  from  the  person  entitled  to  its  custody  amounts  to 
an  illegal  restraint,5  and  in  such  a  case,  as  the  child  is  not  competent  to  make 
a  judicious  selection  for  itself,  the  court,  representing  the  sovereign  or  the 
state,  as  parens  patrice,  and  acting  on  the  assumption  that  its  parentage 
supersedes  all  authority  conferred  by  birth  on  the  natural  parents,  takes  on 


dicks,  5  Binn.  (Pa.)  520;  Com.  v.  Williams,  9 
Kulp  (Pa.)  289. 

1.  No  Absolute  Right  in  Infant  to  Choose  Custo- 
dian.—  A  writ  of  habeas  corpus  proceeds  on 
the  ground  of  an  illegal  restraint,  and  if  such 
restraint  is  found  to  exist  it  is  the  duty  of  the 
court  to  free  the  person ;  but  it  is  not  bound  to 
deliver  the  custody  of  an  infant  to  any  partic- 
ular person,  though  this  will  be  done  in  any 
case  where  it  ought  to  be  done  under  the  cir- 
cumstances. State  v.  Banks,  25  Ind.  495. 
See  also  Rex  v.  Delaval,  3  Burr.  1436;  Rex  v. 
Isley,  5  Ad.  &  El.  441,  31  E.  C.  L.  376;  U.  S. 
v.  Sauvage,  91  Fed.  Rep.  490. 

In  Ex  p.  Williams,  n  Rich.  L.  (S.  Car.)  452, 
it  was  held  that  even  where  the  infant  was  of 
the  age  of  choice,  the  court  might  order  that 
he  be  delivered  to  his  father,  who  had  brought 
habeas  corpus  to  obtain  possession. 

2.  Age  of  Discretion  in  England.  —  Reg.  v. 
Clarke,  7  El.  &  Bl.  186,  90  E.  C.  L.  186,  40 
Eng.  L.  &  Eq.  109.  See  also  In  re  Lloyd,  3 
M.  &  G.  547,  42  E.  C.  L.  288;  Rex  v.  Johnson, 
1  Stra.  579;  In  re  Preston,  5  Dowl.  &  L.  247; 
Rex  v.  Greenhill,  4  Ad.  &  El.  624,  31  E.  C.  L. 
153;  In  re  Moore,  11  It.  C.  L.  1;  In  re' Con- 
nor, 16  Ir.  C.  L.  112. 

3.  Age  of  Discretion  in  United  States  —  Dela- 
ware.—  Slate  v.  Bratton,  (Del.  1876)  15  Am. 
L.  Reg.  N.  S.  359. 

District  of  Columbia.  — In  re  Poole,  2  Mac- 
Arthur  (D.  C.)  583,  29  Am.  Rep.  628. 

Georgia.  —  Ex  p.  Ralston,  R.  M.  Charlt. 
(Ga.)  119. 

Indiana.  —  State  v.  Banks,  25  Ind.  495. 
Iowa.  —  Shaw  v.  Nachtwey,  43  Iowa  653. 
Kentucky.  —  Ellis  v.  Jesnp,  11  Bush  (Ky.) 
403. 

Maine.  —  State  v.  Smith,  6  Me.  462,  20  Am. 
Dec.  336. 

Massachusetts .  —  Com.  v.  Hamilton,  6  Mass. 
273;  Com.  v.  Hammond,  10  Pick.  (Mass.)  274. 

Mississippi.  —  Moore  v.  Christian,  56  Miss. 
408,  31  Am.  Rep.  375. 

New  Hampshire.  —  State  7'.  Richardson,  40 
N.  H.  272;  State  v.  Scott,  30  N.  H.  274. 

New  Jersey.  —  State  v.  Stigall,  22  N.  J.  L. 


286;  State  v.  Baird,  18  N.  J.  Eq.  194;  Bennet 
v.  Bennet,  13  N.  J.  Eq.  114. 

New  Mexico.  —  Bustamento  v.  Analla,  1  N. 
Mex.  255. 

New  York.  —  People  v.  Wilcox,  22  Barb.  (N. 
Y.)  178;  Matterof  Wollstonecraft,  4  Johns.  Ch. 
(N.  Y.)  80;  People  v.  Mercein,  8-  Paige  (N.  Y.) 
47;  Matter  of  Hansen,  1  Edm.  Sel.  Cas.  (N.  Y.) 
9;  People  v.  Porter,  1  Duer  (N.  Y.)  709; 
People  -'.  Weissenbach,  60  N.  Y.  385. 

Ohio.  — Gishvviler  v.  Dodez,  4  Ohio  St.  615. 
South  Carolina. — Ex  p.  Schumpert,  6  Rich. 
L.  (S.  Car.)  344. 

Virginia.  —  Armstrong  v.  Stone,  9  G'ratt. 
(Va.)  102. 

Wisconsin.  —  Matter  of  Goodenough,  19  Wis. 
274. 

In  People  v.  Chegaray,  18  Wend.  (N.  Y.)  637, 
three  children,  fifteen,  thirteen,  and  nine  years 
old  respectively,  were  allowed  to  choose  with 
whom  they  would  go.  See  also  People  v.  Pil- 
low, 1  Sandf.  (N.  Y.)  672.  To  the  same  effect 
was  Matter  of  M'Dowle,  8  Johns.  (N.  Y.)  328. 

In  State  v.  Richardson,  40  N.  H.  276,  the 
court  refused  to  be  controlled  by  the  wishes  of 
a  girl  ten  years  old.  Where  the  infant  is  old 
enough  to  choose,  the  court  will  often  advise 
and  instruct  him  as  to  the  choice  he  should 
make;  but  if  he  is  under  that  age,  or  is,  from 
mental  incapacity,  incapable  of  choosing,  it 
will  substitute  its  discretion  for  his  choice. 
Ex  p.  Schumpert,  6  Rich.  L.  (S.  Car.)  344. 

If  the  Court  Does  Not  Deem  the  Child  Compe- 
tent to  Make  a  Judicious  Selection,  in  any  case, 
the  court  will  not  regard  its  wishes.  People 
7j.  Cooper,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  288. 

4.  What  Constitutes  Withholding  Custody  — 
Harboring  Absconding  Child.  —  Moore  v.  Chris- 
tian, 56  Miss.  408,  31  Am.  Rep.  375. 

5.  Detention  of  Young  Child  from  Person  En- 
titled to  Custody  Held  Illegal  Restraint. —  Rex 
v.  Johnson,  2  Ld.  Raym.  1333;  Rex  v.  Dela- 
val, 3  Burr.  1436;  Verser  v.  Ford,  37  Ark.  27; 
State  v.  Banks,  25  Ind.  495;  People  v.  Kling, 
6  Barb.  (N.  Y.)  366;  Church  on  Habeas  Cor- 
pus, §439. 
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itself  the  power  and  the  right  to  dispose  of  the  custody  of  the  child  as  it  shall 
judge  best  for  the  child's  welfare.1 

The  Welfare  of  the  Infant  Is  the  Primary  Consideration  which  governs  the  court  in 
taking  the  custody  of  an  infant  from  one  person  and  giving  it  to  another,  and 
the  decision  will  always  be  made  in  view  thereof,  though  it  operates  as  a 
denial  of  the  right  of  custody  to  the  person  who  is  entitled  to  it  by  law;  3  but 
due  regard  will  always  be  given  to  this  right,  especially  in  the  case  of  a  parent,3 
and  if  other  things  are  equal,  the  legal  right  will  prevail  and  the  court  will 
make  an  order  accordingly.4 


1.  Custody  of  Young  Children  Awarded  on 
Habeas  Corpus  —  Georgia.  —  Ex  p.  Ralston. 
R.  M.  Charlt.  (Ga.)  119;  Matter  of  Mitchell, 
R.  M.  Charlt.  (Ga.)  489. 

Indiana.  — State  v.  Banks,  25  Ind.  495. 
New  Jersey. — State  v.  Baird,  18  N.J.  Eq. 
194. 

New  York.  —  People  v.  Kling,  6  Barb.  (N. 
Y.)  366;  People  v.  Cooper,  (Supm.  Ct.  Spec. 
T.)8  How.  Pr.  (N.  Y.)  288;  Matter  6(  Woll- 
stonecraft,  4  Johns.  Ch.  (N.  Y.)  80. 

Pennsylvania. — Com.  v.  Barney,  4  Brews. 
(Pa.)  408. 

Virginia.  —  Armstrong  v.  Stone,  9  Gratt. 
(Va.)  102. 

West  Virginia.  —  Rust  v.  Vanvacter,  9  W. 
Va.  600. 

Court  Acts  as  Parens  Patriae  in  Adjudicating 
Bight  to  Custody  of  Infants.  —  Wellesley  v. 
Wellesley,  2  Bligh  N.  S.  124,  31  Rev.  Rep.  15, 
2  Russ.  i;  De  Manneville  v.  De  Manneville, 
10  Ves.  Jr.  52;  Butler  v.  Freeman,  Ambl.  302; 
Blisset's  Case,  Lofft  748;  In  re  Barry,  42  Fed. 
Rep.  113;  People  v.  Chegaray,  18  Wend.  (N. 
Y.)  642. 

2.  Welfare  of  Infant  Is  Primary  Consideration 

—  England. — Rex  v.  De  Manneville,  5  East 
223;  Ex  p.  Skinner,  9  Moo.  278,  17  E.  C.  L. 
122;  Lyons  v.  Blenkin,  Jac.  245;  Rex  v. 
Smith,  2  Stra.  982;  Rex  v.  Delaval,  3  Burr. 
I436- 

Alabama.  —  Brinsier  v.  Complon,  68  Ala. 
299. 

Connecticut.  —  Nickols  v.  Giles,  2  Root 
(Conn.)  461;  Mac  ready  v.  Wilcox,  33  Conn.  328. 

Florida.  —  Miller  v.  Miller,  38  Fla.  227,  56 
Am.  St.  Rep.  166. 

Georgia.  —  State  v.  King,  Ga.  Dec.  (pt.  i.)  93; 
Hairc  v.  McCardle,  (Ga.  1899)  33  S.  E.  Rep. 
683. 

Indiana.  —  Bryan  v.  Lyon,  104  Ind.  227,  54 
Am.  Rep.  309;  Jones  v.  Darnall,  103  Ind.  569, 
53  Am.  Rep.  545;  Joab  v.  Sheets,  99  Ind.  328. 

Iowa.  —  Fouts  v.  Pierce,  64  Iowa  71;  Shaw 
v.  Nachtwey,  43  Iowa  653;  Drumb  v.  Keen, 
47  Iowa  435;  Bonnett  v.  Bonnett,  61  Iowa 
199,  47  Am.  Rep.  810;  Jenkins  v.  Clark,  71 
Iowa  552. 

Kansas.  —  In  re  Bullcn,  28  Kan.  781. 

Maine.  —  State  v.  Smith,  6  Me.  462,  20  Am. 
Dec.  324. 

Massachusetts. — Com.  v.  Briggs,  16  Pick. 
(Mass.)  203;  Wares,  Petitioner,  161  Mass.  70. 

Michigan.  —  Matter  of  Heather,  50  Mich. 
261.    Sec  also  Corrie  v.  Corric,  42  Mich.  509. 

Mississippi.  —  Maples  v.  Maples,  49  Miss. 
393;  Foster  v.  Alston,  6  How.  (Miss.)  406;  Mc- 
Shan  v.  McShan,  56  Miss.  413. 

Missouri.  —  In  re  Doyle,  16  Mo.  App.  159; 
Matter  of  Delano,  37  Mo.  App.  185;  Matter  of 
Nofsinger,  25  Mo.  App.  116. 
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New  Jersey.  —  State  v.  Stigall,  22  N.  J.  L. 
286. 

New  Mexico.  —  Bustamento  v.  Analla,  I  N. 
Mex.  255. 

New  York.  —  People  -'.  Weissenbach,  60  N. 
Y.  385;  People  v.  Kling,  6  Barb.  (N.  Y.)  366; 
People  v.  Mercein,  8  Paige  (N.  Y.)47:  Matter 
of  Waldron,  13  Johns.  (N.  Y.)  418;  Matter  of 
Hansen,  I  Edm.  Sel.  Cas.  (N.  Y.)  9:  Mercein 
v.  People,  25  Wend.  (N.  Y.)  73,  35  Am.  Dec. 
653;  People  v.  Landt,  2  Johns.  (N.  Y.)  375. 

North  Carolina.  —  Matter  of  Lewis,  88  N. 
Car.  31. 

Ohio.  —  Cincinnati  House  of  Refuge  v.  Ryan, 
37  Ohio  St.  197. 

Pennsylvania.  —  Com.  v.  Sage,  160  Pa.  St. 
399,  34  W.  N.  C.  (Pa.)  225;  Com.  v.  Smith,  I 
Brews.  (Pa.)  547;  Com.  v.  Barney,  4  Brews. 
(Pa.)  408;  Com.  v.  Addicks,  5  Binn.  (Pa.)  520; 
Com.  v.  Williams,  9  Kulp  (Pa.)  289:  Fitz- 
patrick's  Case,  9  Kulp  (Pa.)  309;  Com.  v. 
Wise,  3  Pa.  Dist.  289;  Com.  v.  Dougherty,  1 
Leg.  Gaz.  (Pa.)  63;  Com.  v.  Moore,  1  Pitts. 
(Pa.)  312;  Wharton's  Case,  9  Kulp  (Pa.)  435. 

Tennessee.  —  State  v.  Paine,  4  Humph. 
(Tenn.)  523. 

Virginia.  —  Merritt  v.  Swimley,  82  Va.  433, 
3  Am.  St.  Rep.  115. 

West  Virginia.  —  State  v.  Reuff,  29  W.  Va. 
751,  6  Am.  St.  Rep.  676;  Green  v.  Campbell, 
35  W.  Va.  698,  29  Am.  St.  Rep.  843. 

The  character  of  the  respective  parents, 
the  age,  health,  sex,  and  number  of  the  chil- 
dren, and  the  pecuniary  resources  liable  to 
contribution  for  their  maintenance  and  educa- 
tion are  all  considerations  to  exert  more  or 
less  influence  on  the  judicial  result.  State  v. 
Baird,  21  N.  J.  Eq.  384. 

Only  the  Temporal  Welfare  of  the  Child  Will  Be 
Considered,  all  questions  of  religion,  as  affect- 
ing its  spiritual  interests,  being  disregarded; 
but  if  the  temporal  interests  of  the  child  may 
be  as  well  conserved  by  giving  it  in  charge  of 
a  person  of  the  same  religious  belief  as  its 
parents,  it  will  be  so  disposed  of.  In  re  Doyle, 
16  Mo.  App.  159. 

3.  Rights  of  Parents  Considered.  —  Bryan  v. 
Lyon,  104  Ind.  227,  54  Am.  Rep.  309:  Shaw 
v.  Nachtwey,  43  Iowa  653;  Foster  v.  Alston,  6 
How.  (Miss.)  406;  Merritt  v.  Swimley,  82  Va. 
433.  3  Am.  St.  Rep.  115.  Sec  also  Brinstcr  v. 
Compton,  68  Ala.  299. 

This  is  true,  however  poor  and  humble  the 
father  may  be,  if  he  is  able  to  support  the 
child  in  his  own  style  of  living,  and  is  of  good 
moral  character.  Verscr  v.  Ford,  37  Ark  27. 
But  if  a  parent  is  unable  to  support  his  child, 
the  court  will  not  interfere  in  his  behalf. 
Com.  v.  Miller,  8  Pa.  Co.  Ct.  525. 

4.  Award  of  Custody  to  Person  Having  Legal 
Right.  —  Matter  of  Mitchell,   R.   M.  Charlt. 
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6.  Custody  in  Extradition  Proceedings.  —  A  person  who  is  in  custody  under 
process  in  extradition  proceedings,  whether  international  or  interstate,  may 
always  test  the  validity  of  his  detention  by  a  writ  of  habeas  corpus,1  and  he 
will  be  discharged  if  there  was  not  a  sufficient  charge  of  crime  against  him 
ma  le  by  the  papers,  because  this  is  a  question  of  law  and  is  always  open  on 
the  face  of  the  papers  to  judicial  inquiry  on  an  application  for  a  writ  of  habeas 
corpus.8  In  regard  to  any  question  of  fact  which  must  be  determined  in  an 
extradition  case,  it  is  obvious  that  if  there  is  no  competent  evidence  of  the 
fact,  a  finding  that  such  fact  existed  can  furnish  no  just  ground  for  holding 
the  accused;  but  if  any  competent  evidence  has  been  adduced,  the  rule  estab- 
lished by  the  cases  seems  to  be  that  a  discharge  cannot  be  granted  on  the 
ground  that  it  was  insufficient,3  though  there  have  been  decisions  in  which  the 
opposite  view  was  taken. 1 


(Ga.)  489;  Exp.  Ralsion,  R.  M.  Charlt.  (Ga.) 
119.    See  also  Bounell  v.  Berryhill,  2  Ind.  613. 

1.  Custody  in  Extradition  Proceedings  —  Rem- 
edy by  Habeas  Corpus  — United  States.  —  Roberts 
v.  Reilly,  116  U.  S.  80;  Benson  v.  McMahon, 
127  U.  S.  457;  In  re  Luis  Oteiza  y  Cortes,  136 
U.  S.  330;  Ornelas  v.  Ruiz,  161  U.  S.  502; 
Robb  v.  Connolly,  ill  U.  S.  624;  In  re  Stupp, 
12  Blatchf.  (U.  S.)  501;  Matter  of  Van- 
dervelpen,  14  Blatchf.  (U.  S.)  137;  Matter 
of  Wiegand,  14  Blatchf.  (U.  S.)  370;  Matter  of 
Wahl,  15  Blatchf.  (U.  S.)  334;  Matter  of 
Fowler,  18  Blatchf.  (U.  S.)  430;  Ex  p.  Mc- 
Kean,  3  Hughes  (U.  S.)  23;  Ex  p.  Smith,  3 
McLean  (U.  S.)  130;  In  re  Wadge,  16  Fed. 
Rep.  332;  In  re  Doo  Woon,  18  Fed.  Rep.  898; 
Ex  p.  Morgan,  20  Fed.  Rep.  298;  In  re 
Bahrendt,  22  Fed.  Rep.  699;  In  re  Roberts,  24 
Fed.  Rep.  133;  Ex  p.  Brown,  28  Fed.  Rep. 
654;  In  re  Cook,  49  Fed.  Rep.  833. 

Alabama.  —  Ex  p.  State,  73  Ala.  503,  49  Am. 
Rep.  63. 

California.  —  Matter  of  Manchester,  5  Cal. 
237;  In  re  Robb,  64  Cal.  434. 

Iowa.  —  Jones  v.  Leonard,  50  Iowa  106,  32 
Am.  Rep.  116. 

Michigan.  —  People  v.  Fairman,  59  Mich. 
570 

New  York.  —  People  v.  Brady,  56  N.  Y.  183; 
People  v.  Pinkerton,  77  N.  Y.  245;  People  v. 
Donohue,  84  N.  Y.  441. 

Ohio.  —  Work  v.  Corrington,  34  Ohio  St.  73, 
32  Am.  Rep.  345;  Wikox  v.  Nolze,  34  Ohio  St. 
520. 

Texas.  —  Hibler  v.  State,  43  Tex.  197. 
Custody  Pending  Requisition.  —  A  federal 
court  will  not  issue  a  writ  of  habeas  corpus  for 
the  discharge  of  a  prisoner  who  is  held  pend- 
ing a  requisition  from  another  state  in  which 
he  is  charged  with  a  criminal  offense.  In  re 
Hoyle,  9  Am.  L.  Rec.  65,  1  Crim.  L.  Mag.  472, 
12  Chicago  Leg.  N.  279. 

2.  Sufficiency  of  Charge  of  Crime  in  Inter- 
national Extradition. — In  re  Macdonnell,  11 
Blatchf.  (U.  S.)  79;  ///  re  Farez,  7  Blatchf.  (U. 
S.)  345;  In  re  Henrich,  5  Blatchf.  (U.  S.)  414; 
In  re  Adutt,  55  Fed.  Rep.  376;  In  re  Charles- 
ton, 34  Fed.  Rep.  531;  In  re  Roth,  15  Fed. 
Rep.  506;  Ex  p.  Van  Hoven,  4  Dill.  (U.  S.) 
411,  3  Cent.  L.  J.  366.  See  also  the  title  Ex- 
tradition, 8  Encyc.  of  Pi.,  and  Pk.  805. 

Sufficiency  of  Charge  of  Crime  in  Interstate  Ex- 
tradition.—  A  requisition  for  interstate  extra- 
dition must  show  that  a  crime  against  the  laws 
of  the    demanding   state  has  been  charged 


either  by  an  indictment  or  by  an  affidavit 
made  before  a  magistrate,  so  that  the  court 
may  determine  the  fact  on  the  face  of  the 
papers,  though  the  technical  sufficiency  of  an 
indictment  will  not  be  considered  on  habeas 
corpus. 

United  States.  —  Robert  v.  Reilly,  116  U.  S. 
80;  Ex  p.  Reggel,  114  U.  S.  642;  Pearce  v. 
Texas,  155  U.  S.  311 ;  In  re  Roberts,  24  Fed. 
Rep.  133. 

California.  —  Ex  p.  Spears,  88  Cal.  640;  In- 
re  Robb,  64  Cal.  433. 

Massachusetts. — Davis's  Case,  122  Mass.  324. 
Michigan. — People  v.  Fairman,  59  Mich.  570. 
Minnesota. — State  v.  O'Connor,  38  Minn. 
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New  Jersey.  —  Matter  of  Voorhees,  32  N.  J. 
L.  141. 

New  York.  —  People  v.  Conlin,  (Supm.  Ct. 
Spec.  T.)  15  Misc.  (N.  Y.)  303;  People  v. 
Brady,  56  N.  Y.  182;  People  v.  Pinkerton,  77 
N.  Y.  247;  People  v.  Donohue,  84  N.  Y.  441; 
Maiter  of  Briscoe,  (Supm.  Ct.)  51  How.  Pr. 
(N.  Y.)  422. 

Ohio.  — Ex  p.  Sheldon,  34  Ohio  St.  319;  Wil- 
cox v.  Nolze,  34  Ohio  St.  524;  Work  v.  Cor- 
rington, 34  Ohio  St.  73,  32  Am.  Rep.  345. 

Insufficient  Affidavit.  —  An  alleged  fugitive 
from  justice  may  be  discharged  on  habeas 
corpus  if  the  affidavit  on  which  the  requisition 
is  founded  is  defective  and  insufficient. 
People  v.  Brady,  56  N.  Y.  182. 

The  Fact  that  an  Indictment  Has  Been  Found  in 
the  demanding  state  is  taken  as  prima  facie 
evidence,  at  least,  that  the  accused  is  charged 
with  a  crime  under  the  laws  of  that  state. 
State  v.  Schlemn,  4  Harr.  (Del.)  577;  In  re 
Van  Sciever,  42  Neb.  772,  47  Am.  St.  Rep. 
730;  Matter  o|  Fetter,  23  N.  J.  L.  320;  Ex  p. 
Swearingen,  13  S.  Car.  74;  In  re  Greenough. 
31  Vt.  279;  In  re  Hooper,  52  Wis.  699. 

3.  Insufficiency  of  Evidence  Not  Ground  for  Dis- 
charge.—  Ornelas  v.  Ruiz,  161  U.  S.  502;  Bry- 
ant v.  U.  S..  167  U.  S.  104;  In  re  Luis  Oteiza 
y  Cortes,  136  U.  S.  330;  Sternaman  v.  Peck, 
80  Fed.  Rep.  883;  Ex  p.  Van  Aernam,  3 
Blatchf.  (U.  S.)  160;  State  v.  Schlemn,  4  Harr. 
(Del.)  577;  Matter  of  Veremaitre,  9  N.  Y.  Leg. 
Obs.  137;  In  re  Kaine,  10  N.  Y  Leg.  Obs. 
257;  In  re  Heilbronn,  12  N.  Y.  Leg.  Obs.  65. 

For  a  Full  Discussion  as  to  what  matters  may- 
be considered  on  the  hearing,  see  infra,  this 
title,  Hearing  and  Determination. 

4.  Insufficiency  of  Evidence  Considered  Ground 
for  Discharge.  —  In  Ex  p.  Kaine,  3  Blatchf.  (U. 
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Trial  for  an  Offense  Other  than  That  for  Which  the  Fugitive  Was  Surrendered,  and  the 
effect  of  such  a  proceeding  both  in  cases  of  international  and  interstate  extra- 
dition, have  been  considered  elsewhere.1 

7.  Custody  by  Military  Officers.  —  A  person  who  is  held  in  custody  by  mili- 
tary or  naval  officers  as  an  enlisted  soldier  or  sailor  may  have  a  writ  of  habeas 
corpus  to  inquire  into  the  validity  of  his  detention,  and  if  it  appears  that  he 
is  held  without  warrant  of  law,  because  the  enlistment  was  void,  or  for  any 
other  reason,  he  will  be  discharged.2  But  imprisonment  by  the  commanding 
officer  of  a  person  regularly  in  the  service  is  a  matter  for  the  determination  of 
the  military  authorities,  and  the  civil  authorities  cannot  interfere  by  habeas 
corpus.3 

8.  Habeas  Corpus  to  Admit  to  Bail.  —  At  common  law  the  writ  of  habeas 
corpus  was  the  proper  remedy  for  the  purpose  of  bringing  up  the  body  of  a 
prisoner  in  order  that  he  might  be  admitted  to  bail  in  any  bailable  case,4  and 
such  is  still  the  practice,  in  both  criminal  and  civil  cases,5  even  in  those  juris- 


S.)  r,  the  opinion  of  Mr.  Justice  Nelson  was  to 
the  effect  that  the  court  had  the  power  to  dis- 
charge on  the  ground  of  the  insufficiency  of 
the  evidence,  though  that  point  was  not  de- 
cided.   See  also  In  re  Henrich,  5  Blatchf.  (U. 

S.)  414. 

1.  See  the  title  Extradition,  vol.  12,  pp. 
596,  6j6. 

2.  Illegal  Detention  by  Military  or  Naval  Offi- 
cers—  United  States.  —  Schmeider  v.  Barney, 
13  Blatchf.  (U.  S.)  37;  Ex  p.  Schmeid,  I  Dill. 
(U.  S.)  587;  In  re  McDonald,  I  Lowell  (U.  S.) 
100;  U.  S.  v.  Hanchett,  18  Fed.  Rep.  26; 
Seavey  v.  Seymour,  3  Cliff.  (U.  S.)  439:  Stin- 
gle's  Case,  23  Fed.  Cas.  No.  13,458;  In  re- Rey- 
nolds, 20  Fed.  Cas.  No.  11,721. 

Alabama.  —  Exp.  Hill,  38  Ala.  458. 
Connecticut.  —  Lanahan  v.  Birge,  30  Conn. 
438.  • 

District  of  Columbia.  —  In  re  Von  Dieselskie, 
5  Mackey  (D.  C.)  485. 

Georgia.  —  Nims  v.  Wimberly,  33  Ga.  587. 

Indiana.  —  Skeen  v.  Monkeimer,  21  Ind.  1; 
Griffin  v.  Wilcox,  21  Ind.  370. 

Iowa.  —  Ex  p.  Anderson,  16  Iowa  595;  Ex  p. 
Holman,  28  Iowa  89,  4  Am.  Rep.  159. 

Massachusetts.  — Com.  v.  Harrison,  11  Mass. 
63;  Com.  v.  Cashing,  11  Mass.  67,  6  Am.  Dec. 
I5'j;  Com.  v.  Downes,  24  Pick.  (Mass.)  227. 

New  Hampshire. — State  v.  Dimick,  12  N. 
H.  194,  37  Am.  Dec.  197. 

New  Jersey. — State  v.  Brearly,  5  N.J.  L. 
639. 

New  York.  —  Matter  of  Barrett.  42  Barb.  (N. 
YJ479;  People  v.  Gaul,  44  Barb.  (N.  Y.)  98; 
Matter  of  Martin,  45  Barb.  (N.  Y.)  142;  Matter 
of  Dobbs,  (N.  Y.  Super.  Ct.)  21  How.  Pr.  (N. 
Y.)68;  Matter  of  Webb,  (Supm.  Ct.  Spec.  T.) 
24  How.  Pr.  (N.  Y.)  247;  Phelan's  Case.  (C. 
PI.)  9  Abb.  Pr.  (N.  Y.)  286;  U.  S.  v.  Wyngall, 
5  Hill  (N.  Y.)  16;  Matter  of  Stacy,  10  Johns. 
(N.  Y.)  323;  Matter  of  Carkon,  7  Cow.  (N.  Y.) 
471;  Matter  of  Jordan,  (N.  Y.  1863)  2  Am.  L. 
Reg.  N.  S.  749- 

Ohio.  —  Matter  of  Disingcr.  12  Ohio  St.  256. 

Pennsylvania.  — Com.  v.  Fox,  7  Pa.  St.  336; 
Com.  v.  Gamble,  ri  S.  &  R.  (Pa.)  93;  Com.  v. 
Murray,  4  Binn.  (Pa.)  487,  5  Am.  Dec.  412; 
Com.  v.  Callan,  6  Binn.  (Pa.)  255;  Com.  v. 
Camac,  1  S.  k  R.  (Pa.)  87;  Com.  v.  Wright.  3 
Grant  Cas.  (Pa.)  437;  Com.  v.  Gane,  3  Grant 
Cas.  (Pa.)  447;  Com.  v.  Selfridge,  7  Phila. 
(Pa.)  76;  Com.  v.  Blake,  8  Phila.  (Pa.)  523. 
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Tennessee.  —  U. 
(Tenn.)  143. 

Virginia.  —  Mann  v.  Parke,  16  Gratt.  (Va.) 
443- 

Wisconsin.  —  Matter  of  Gregg,  15  Wis.  479; 
In  re  Higgins,  16  Wis.  351;  In  re  Tarble,  25 
Wis.  390,  3  Am.  Rep.  85. 

The  enlistment  acts  of  1862  and  1864,  au- 
thorizing  the  secretary  of  war  to  discharge  en- 
listed minors  on  certain  terms  and  conditions, 
did  not  affect  the  jurisdiction  of  the  federal 
courts  in  such  cases  to  grant  a  discharge  on 
habeas  corpus.  In  re  McDonald,  1  Lowell  (U. 
S.)  100;  Seavey  v.  Seymour,  3  Cliff.  (U.  S.) 
439- 

As  to  cases  of  detention  under  the  judgment 
of  a  court  martial,  see  supra,  this  section,  Cus- 
tody under  Judgments  or  Orders  oj  Court  — 
Judgments  of  Courts  Martial. 

3.  Imprisonment  by  Commanding  Officer  Not 
Relievable  by  Habeas  Corpus.  —  Closson  v.  U. 
S.,  7  App.  Cas.  (D.  C.)  460;  Ex  p.  Anderson, 
16  Iowa  595;  Cox  v.  Gee,  2  Winst.  L.  (60  N. 
Car.)  131 ;  Matter  of  Graham,  8  Jones  L.  (53 
N.  Car.)  416. 

4.  Habeas  Corpus  to  Admit  to  Bail  at  Common 
Law.  —  4  Co.  Inst.  290;  4  Black.  Com.  297. 

The  Right  to  Give  Bail  is  fully  treated  under 
the  titles  Bail  (in  Civil  Cases),  vol.  3,  p.  587, 
and  Bail  and  Rf.cogmzance  (in  Criminal 
Cases),  vol.  3,  p.  651. 

5.  Habeas  Corpus  to  Admit  to  Bail  in  Modern 
Practice  —  Alabama.  —  Ex  p.  Ray.  45  Ala.  15. 

Arkansas.  —  Ex  p.  White,  9  Ark.  223. 

California. — Ex  p.  Curtis,  92  Cal.  188; 
Ex  p.  Smith,  89  Cal.  79;  People  v.  Tinder,  19 
Cal.  539,  81  Am.  Dec.  77;  People  v.  Smith.  1 
Cal.  9. 

Indiana.  —  Ex  p.  Hcffrcn,  27  Ind.  87;  State 
v.  Best,  7  Blackf.  (Ind.)  61 1;  Exp.  Suiherlin, 
56  Ind.  595;  Ex  p.  Hock,  63  Ind.  206;  Lumm 
v.  State,  3  Intl.  293. 

Massachusetts.  —  Belgard  v.  Morse,  2  Gray 
(Mass.)  406. 

New  York.  —  Gorslinc's  Case,  (Supm.  Ct.) 
10  Abb.  Pr.  (N.  Y.)  282,  21  How.  Pr.  (N.  Y.) 
85;  People  v.  Folmsbee,  60  Barb.  (N.  Y.)  480. 


North  Carolina.  —  Stale 
L.  (60  N.  Car.)  7r. 

Oklahoma.  —  Matter  of 
417- 

South  Carolina.  —  Stale 
L.  (S.  Car.)  295;   State  v. 


v.  Edncy,  2  Winst. 

Raidlcr.    4  Okla. 

v.  Everetl,  Dudley 
Potter,  Dudley  L. 
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dictions  where  the  habeas  corpus  acts  do  not  seem  to  contemplate  the  use  of 
the  writ  for  this  purpose,1  and  the  right  to  sue  out  a  writ  of  habeas  corpus 
in  order  to  give  bail  is  not  affected  by  the  fact  that  the  matter  may  be  raised 
by  motion.3 

9.  Habeas  Corpus  to  Procure  Temporary  Enlargement  for  Special  Purposes  — 

a.  In  General.  —  There  are  many  cases  in  which  the  writ  of  habeas  corpus 
is  used,  not  for  the  purpose  of  procuring  a  prisoner's  discharge  on  the  ground 
that  he  is  wrongfully  in  custody,  nor  to  enable  him  to  give  bail,  but  in  order 
that  he  may  be  brought  up  temporarily  for  some  special  purpose,  either  at  his 
own  instance  or  at  the  instance  of  a  third  person;3  but  in  all  such  cases  the 
writ  is  allowed  only  for  the  purpose  of  'securing  some  legal  right,  or  in  order 
to  assist  in  the  administration  of  justice.4 

If  the  Presence  of  a  Prisoner  in  Court  Is  Necessary  in  any  proceeding  against  him  or 
to  which  he  is  otherwise  a  party,  he  may  be  brought  up  on  a  writ  of  habeas 
corpus;5  but  the  granting  of  the  writ  is  in  the  discretion  of  the  court  or 
judge,  and  not  a  matter  of  course,6  unless  the  prisoner  has  a  legal  right  to 
appear  personally,7  or  satisfies  the  court  that  substantial  justice  cannot  be 


(S.  Car.)  296;  State  v.  Jones,  32  S.  Car.  583, 
36  S.  Car.  607. 

Texas.  —  Ex  p.  Walker,  3  Tex.  App.  668. 

Vermont.  —  In  re  Cazin,  56  Vt.  297. 

Where  Bail  Has  Been  Denied  such  denial  may 
be  reviewed  on  a  writ  of  habeas  corpus. 
Ex  p.  Croom,  19  Ala.  561. 

Where  Excessive  Bail  Has  Been  Required, 
habeas  corpus  will  lie  to  admit  the  prisoner  to 
bail  in  a  proper  amount. 

California.  —  People  v.  Schuster,  40  Cal. 
627;  Exp.  Duncan,  54  Cal.  75. 

Illinois.  —  People  v.  Town,  4  111.  19. 

Louisiana.  —  State  v.  Ancoin,  47  La.  Ann. 
1677;  State  ex  rel.  Chandler,  45  La.  Ann. 
696. 

Massachusetts. — Jones  v.  Kelly,  17  Mass. 
116;  Whiting  v.  Putnam,  17  Mass.  175. 

Mississippi.  —  Luckett  v.  State,  51  Miss.  799. 

New  Hampshire.  —  Evans  v.  Foster,  1  N.  H. 
374- 

Texas.  —  Miller  v.  State,  43  Tex.  579;  Ex  p. 
Wilson,  20  Tex.  App.  498;  Ex  p.  Hutchings, 
11  Tex.  App.  28. 

1.  Habeas  Corpus  Acts' Not  Authorizing  Writ  to 
Admit  to  Bail.  —  Under  the  habeas  corpus  acts 
of  certain  of  the  states,  it  is  doubtful  whether 
habeas  corpus  can  be  resorted  to  in  all  cases 
to  admit  to  bail.  See  Hurd  on  Habeas  Corpus 
(2d  ed.)  435. 

As  to  the  Matters  Which  May  Be  Considered  on 
the  hearing  of  a  writ  of  habeas  corpus  to 
admit  to  bail,  see  the  title  Bail  and  Recogni- 
zance (in  Criminal  Cases),  vol.  3,  p.  651. 

2.  Remedy  by  Motion.  —  Ex  p.  Walker,  3  Tex. 
App.  669.  See  also  the  title  Bail  and  Recog- 
nizance (in  Criminal  Cases),  vol.  3,  p.  651. 

3.  Habeas  Corpus  for  Special  Purposes.  —  See 
supra,  this  title,  Several  Kinds  of  Habeas  Corpus 
Enumerated. 

4.  Habeas  Corpus  to  Change  the  Place  of  Con- 
finement was  refused  when  asked  on  the 
ground  that,  the  prisoners  being  divided  into 
different  classes  by  statute,  the  prisoner  was 
improperly  classed.  Ex  p.  Rogers,  7  Jur.  992; 
Ex  p.  Cobbett,  5  C.  B.  418,  57  E.  C.  L.  418. 

Habeas  Corpus  to  Enable  a  Prisoner  in  a  County 
Jail  to  Vote  at  an  election  of  a  member  of  Par- 
liament will  not  lie.    Matter  of  Jones,  4  N.  & 


M.  340,  2  Ad.  &  El.  436,  29  E.  C.  L.  136,  1 
Hurl.  &  W.  7. 

5.  Right  to  Appear  in  Court  Enforceable  by 
Habeas  Corpus.  —  Any  .-Gen.  v.  Cleave,  2  Dowl. 
P.  C.  668;  Donnelly  v.  State,  26  N.  J.  L.  463. 

In  Walsh  v.  Wilson,  2  Ir.  Ch.  79,  where  a 
solicitor  was  in  custody  under  an  attachment, 
the  court  granted  a  writ  of  habeas  corpus  di- 
rected to  the  marshal  to  bring  him  before  the 
taxing  master,  to  enable  him  to  attend  the 
taxation  of  bills  of  costs. 

6.  Discretion  of  Court  to  Grant  or  Refuse  Writ. 
—  Ford  v.  Graham,  10  C.  B.  369,  70  E.  C.  L. 
69,  1  L.  M.  &  P.  604;  Ex  p.  Cobbett,  3  H.  &  N. 
155,  27  L.  J.  Exch.  199,  4  Jur.  N.  S.  145,  6  W. 
R.  282. 

In  Ford  v.  Nassau,  9  M.  &  W.  793,  6  Jur. 
374,  11  L.  J.  Exch.  287,  a  writ  of  habeas  cor- 
pus to  bring  up  the  body  of  the  plaintiff  in 
order  that  he  might  be  enabled  to  move  in 
person  to  set  aside  two  writs  of  attachment 
under  which  he  was  in  custody  was  denied, 
the  court  saying  that  the  writ  must  be  for 
some  specified  purpose,  either  ad  testificandum 
or  ad  respondendum,  as  the  case  might  be,  and 
that  there  was  no  general  form  for  the  writ. 

The  writ  has  been  denied  when  sought  to 
enable  the  prisoner  to  appear  in  person  and 
conduct  his  defense  in  court.  Atty.-Gen.  v. 
Hunt,  9  Price  147:  Rex  v.  Parkyns,  3  B.  & 
Aid.  679,  note.    See  also  Benns  v.  Mosley,  2 

C.  E.  N.  S.  116,  89  E.  C.  L.  116,  3  Jur.  N.  S. 
694,  and  compare  Atty.-Gen.  v.  Cleave,  2  Dowl. 
P.  C.  668. 

So  the  writ  was  denied  where  it  was  asked 
to  secure  the  prisoner's  presence  before  the 
grand  jury  for  identification,  it  appearing  that 
the  prisoner  could  be  otherwise  identified. 
Matter  of  Cook,  7  Q.  B.  653,  53  E.  C.  L.  653,  9 
Jur.  869.  But  compare  Atty.-Gen.  w.  Fadden, 
1  Price  403,  where  the  prisoner,  the  defendant 
to  an  information,  was  brought  up  on  habeas 
corpus  ad  testificandum,  his  identity  being  in 
question,  to  be  present  at  the  trial,  he  paying 
the  costs. 

7.  Legal  Right  to  Appear  Personally  in  Court.  — 

Donnelly  v.  State,  26  N.  J.  L.  463.  See  also 
Weldon  v.  Neal,  54  L.  J.  Q.  B.  399,  15  Q.  B. 

D.  471,  33  W.  R.  581. 
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done  without  his  presence;1  and  if  the  prisoner  is  in  custody  under  judicial 
process,  the  application  must  be  made  to  the  court  by  whose  authority  he  is 
confined,  and  not  to  the  court  in  which  his  presence  is  desired.2 

Habeas  Corpus  to  Charge  Prisoner  in  Civil  Proceeding.  —  Among  the  grounds  at  Com- 
mon law  for  the  writ  of  habeas  corpus  was  the  bringing  up  of  a  prisoner  in 
order  to  charge  him  in  a  new  action  or  with  process  of  execution  in  a  superior 
court.3 

Habeas  Corpus  to  Surrender  Prisoner  in  Discharge  of  Bail.  —  Where  a  prisoner  who  has 
given  bail  in  one  proceeding  against  him  is  afterwards  arrested  and  imprisoned 
in  another  proceeding,  his  bail  may  have  a  writ  of  habeas  corpus  to  bring  him 
up  in  order  that  they  may  surrender  him  in  discharge  of  their  obligation.4 

Habeas  Corpus  to  Bring  Up  Accused  in  Pending  Criminal  Proceedings.  —  A  prisoner  in 

custody  may  be  removed  by  habeas  corpus  to  try  him  in  a  criminal  case,5  or 
to  examine  him  from  day  to  day  respecting  any  criminal  charge,6  or  to  impose 
a  proper  sentence  in  case  the  sentence  under  which  he  is  confined  is  defect- 
ive,7 but  not  in  order  to  take  him  before  a  magistrate  in  another  county  to 
prefer  another  charge  against  him.s 

b.  Habeas  Corpus  ad  Testificandum.  —  One  of  the  well-known  forms 
of  the  writ  of  habeas  corpus  is  the  writ  ad  testificandum,9  the  purpose  of 
which  is  to  bring  into  court  as  a  witness  any  person  who  is  a  prisoner,  or  is  in 
the  military  or  naval  service.10  It  is  available  where  the  person  under  deten- 
tion wishes  to  testify  for  himself,  as  well  as  where  his  testimony  is  desired  by 


1.  Necessity  of  Personal  Appearance  to  Secure 
Substantial  Justice.  —  Clark  v.  Smith.  3  C.  B. 
982,  54  E.  C.  L.  982. 

2.  Detention  under  Judicial  Process  —  What 
Court  May  Grant  Writ.  —  Any. -Gen.  v.  Hunt,  9 
Price,  147;  Rogers  v.  Kirkpatrick,  3  Ves.  Jr. 
573- 

3.  Habeas  Corpus  to  Charge  Prisoner  in  Civil 
Proceeding.  —  See  supra,  this  section.  Several 
Kinds  of  Habeas  Corpus  Enumerated. 

A  Debtor  under  Military  Arrest  cannot  be 
brought  up  on  habeas  corpus  for  the  purpose 
of  charging  him  in  execution.  Jones  v.  Dan- 
vers,  5  M.  &  VV.  234,  7  Dowl.  P.  C.  394,  2  H. 
&  H.  84. 

4.  Habeas  Corpus  to  Surrender  Prisoner  in  Dis- 
charge of  Bail.  —  Bigclow  v.  Johnson,  16  Mass. 
218;  Anonymous,  2  N.  J.  L.  368. 

In  Folkein  v.  Crilcro,  13  East  457,  where  a 
person  was  in  the  custody  of  a  messenger 
under  an  order  of  the  secretary  of  state,  for 
the  purpose  of  being  sent  out  of  the  kingdom 
by  virtue  of  the  Alien  Act  (43  Geo.  III.,  c.  155), 
the  court  refused  to  issue  a  habeas  corpus 
on  the  application  of  his  bail  to  bring  him 
up  to  be  rendered,  on  account  of  the  public  in- 
convenience, and  of  the  probable  risk  of  losing 
his  passage,  which  had  been  taken  in  a  ship 
immediately  about  to  sail. 

5.  Habeas  Corpus  to  Bring  Up  Prisoner  for 
Trial.  —  Re  Wetion,  I  Tyrw.  385,  I  Cromp.  & 

.  459;  Reg.  v.  Day,  3  F.  &  F.  526;  In  re 
lardwick,  W.  W.  &  D.  167;  State  v.  Wilson, 
38  Conn.  126;  People  v.  Mason,  9  Wend.  (M. 
Y.)  505. 

When  a  person  was  committed  for  trial  by 
the  magistrates  at  the  assizes,  but  after  com- 
mittal was  removed  by  them  to  the  county 
lunatic  asylum,  the  judge  of  assize  had  power 
to  issue  a  habeas  corpus  to  bring  him  up  for 
trial.    Reg.      Peacock,  12  Cox  C.  C.  21. 

If  the  Defendant  in  an  Attachment  Bo  in  Arrest 
in  Execution  the  court  will  award  a  habeas  cor- 


pus to  bring  up  the  body.  Anonymous,  22 
Wend.  (N.  Y.)  635 

6.  Examination  of  Accused  Held  under  Civil 
Process.  —  Ex  p.  Griffiths,  5  B.  &  Aid.  730,^7  E. 
C.  L.  243. 

7.  Habeas  Corpus  to   Resentence  Prisoner.  — 

Cornwall  v.  Reg.,  33  U.  C.  Q.  B.  106. 

8.  Prisoner  Not  Removable  on  Habeas  Corpus  to 
Have  Criminal  Charge  Preferred  Against  Him.  — 

Reg.  v.  Day,  3  F.  &  F.  526;  //;  re  Hardwick, 
W.  W.  &  D.  167. 

9.  See  supra,  this  title.  Several  Kinds  of 
Habeas  Corpus  Enumerated. 

10.  Habeas  Corpus  ad  Testificandum  — England. 
—  Rex  v.  Burbage,  3  Burr.  1440;  Rex  v.  Rod- 
dam,  2  Cowp.  672;  Browne  v.  Gisborne,  2 
Dowl.  N.  S.  963;  Rex  v.  Pilgrim,  4  Dowl.  P. 
C.  89;  Graham  v.  Glover,  5  El.  &  Bl.  591,  85 
E.  C.  L.  591;  Geery  v.  Hopkins,  2  Ld.  Raym. 
851;  Marsden  v.  Overbury,  18  C.  B.  34,  86  E. 
C  L.  34. 

United  States.  —  Ex  p.  Barnes,  1  Sprague  (U. 
S.)  133. 

Arkansas.  —  Giboney  v.  Rogers,  32  Ark.  462. 

California.  —  Willard  v.  Superior  Ct.,  82  Cal. 
456;  People  v.  Willard,  92  Cal.  482. 

Maryland.  —  State  v.  Mace,  5  Md.  337. 

Missouri. — Ex  p.  Marmaduke,  91  Mo.  228, 
60  Am.  Rep.  250. 

New  York. — Shanks's  Case,  (Supm.  Ct.)  15 
Abb.  Pr.  N.  S.  (N.  Y.)  38. 

North  Carolina.  —  State  v.  Adair,  6S  N.  Car. 
68;  Ex  p.  Harris,  73  N.  Car.  65. 

See  also  Bac.  Abr.,  tit.  Habeas  Corpus,  A; 
3  Black.  Com.  130. 

Testimony  Before  Legislative  Committee.  — 
The  writ  of  habeas  corpus  ad  testificandum 
may  be  granted  to  bring  up  a  prisoner  to  give 
cviflcnce  before  a  committee  of  a  legislative 
body.  Matter  0/  Price,  4  East  587,  1  Smith 
284  Matter  of  Pilgrim,  3  Ad.  &  El  485.  y>  E. 
C.  L.  133,  1  Hurl.  &  W.  319. 

Prisoner   in  Custody  for  High  Treason. —  In 
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another,1  anil  unless  otherwise  provided  by  statute,  where  the  prisoner  is 
undergoing  sentence,  as  well  as  where  he  is  in  custody  awaiting  trial.8  All 
courts  have  power  to  issue  it,  because  such  a  power  is  indispensable  to  the 
trial  of  causes,3  but  its  exercise  rests  in  the  discretion  of  the  court,  and  the 
writ  is  not  a  writ  of  right,  like  the  habeas  corpus  ad  subjiciendum..* 

VII.  The  Application  —  1.  Requisites  and  Sufficiency.  —  The  requisites  and 
sufficiency  of  applications  for  habeas  corpus  have  been  fully  considered  in 
another  place.5 

2.  Who  May  Apply  for  Writ  —  a.  PERSON  UNDER  RESTRAINT.  —  Since  the 
writ  of  habeas  corpus  is  a  remedy  designed  for  the  removal  of  any  unlawful 
restraint  of  liberty,  it  is  obvious  that  an  application  therefor  may  be  made 
by  the  person  under  restraint,  unless  the  restraint  is  of  such  a  character  as  to 
deprive  him  of  all  opportunity  to  move  in  the  matter.6 

b.  Application  by  Third  Person  on  Behalf  of  Person  Detained. 
—  The  detention  or  imprisonment  may  sometimes  be  of  such  character  that 
it  is  inconvenient  or  impossible  for  the  person  detained  to  make  the  applica- 
tion, and  in  that  event  it  may  be  made  by  any  person  on  his  behalf.7  But  it 
has  been  held  that  a  third  person  may  apply  only  at  the  request  or  with  the 


Langsion  v.  Cotton,  Peake  Add.  Cas.  21,  it 
was  held  that  a  habeas  corpus  ad  testificandum 
■should  not  be  granted  to  bring  up  a  prisoner 
in  custody  for  high  treason. 

Prisoner  under  Sentence  of  Death.  —  In  State  v. 
Adair,  68  N.  Car.  68,  it  was  held  that  the  state 
was  entitled  to  a  writ  of  habeas  corpus  ad  testi- 
ficandum to  bring  up  a  felon  under  sentence  of 
death  to  testify  on  behalf  of  the  state,  though 
it  was  said  that  parlies  litigant  would  not  be 
entitled  to  the  writ  in  such  a  case.  See  also 
Ex  p.  Harris,  73  N.  Car.  65. 

A  Prisoner  Confined  on  Civil  Process  may  be 
brought  up  on  a  writ  of  habeas  corpus  ad  testi- 
ficandum. Chapman  v.  Welles,  Kirby  (Conn.) 
137. 

Where  Minor  Witnesses  Are  Lawfully  at  School 
in  Another  State,  and  have  not  been  sent  away 
to  avoid  service  of  a  subpoena,  their  attend- 
ance cannot  be  enforced  by  writ  of  habeas  cor- 
pus ad  testificandum,  directed  to  their  father. 
Koecker  v.  Koecker,  7  Phila.  (Pa.)  364,  371. 

In  California  the  court  in  a  criminal  case  may 
make  an  order  in  the  nature  of  a  habeas  cor- 
pus ad  testificandum,  requiring  a  prisoner  in  a 
state  prison  to  attend  and  testify  in  behalf  of 
either  the  defendant  or  the  state.  Willard  v. 
Superior  Ct.,  82  Cal.  456;  People  v.  Willard, 
<52  Cal.  482. 

The  statute  43  Geo.  III.,  c.  140,  §  I,  applies 
only  to  judicial  inquiries,  and  does  not  author- 
ize the  court  to  grant  a  habeas  corpus  for  the 
purpose  of  bringing  a  military  officer,  in  prison 
for  debt,  before  a  medical  board  which  is  to  re- 
port on  his  health.  In  re  Galway,  19  L.  T.  N. 
S.  262. 

1.  Prisoner  Desiring  to  Testify  in  His  Own  Be- 
half.—  Ex  p.  Cobbett,  27  L.  J.  Exch.  199,  4 
Jur.  N.  S.  145,  3  H.  &  N.  155;  Wattles  v. 
Marsh,  5  Cow.  (N.  Y.)  176. 

2.  Habeas  Corpus  ad  Testificandum  to  Bring  Up 
Prisoner  Undergoing  Sentence.  —  Ex  p.  Marma- 
duke,  91  Mo.  228,  60  Am.  Rep.  250. 

Under  the  Missouri  Statute  a  convict  in  the 
penitentiary  undergoing  a  sentence  for  felony 
cannot  be  brought  up  on  a  Writ  of  habeas  cor- 
pus ad  testificandum ,  except  where  a  fellow 
convict  is  charged  with  a  crime,  though  the 
common-law  disqualification  has  been  removed 
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in  that  state.  Ex  p.  Marmaduke,  91  Mo.  228, 
60  Am.  Rep.  250. 

3.  All  Courts  Have  Power  to  Issue  Habeas  Cor- 
pus ad  Testificandum.  —  State  v.  Mace,  5  Md. 
337;  Matter  of  Mason,  8  Mich.  70. 

4.  Discretion  of  Court.  —  Giboney  v.  Rogers, 
32  Ark.  462;  Ex  p.  Marmaduke,  91  Mo.  228,  60 
Am.  Rep.  250. 

5.  Requisites  and  Sufficiency  of  Application.  — 
See  the  title  Habeas  Corpus,  9  Encyc.  of  Pl. 
and  Pr.  1018. 

6.  Application  by  Person  Restrained.  —  The 
right  of  a  person  under  restraint  to  apply,  in 
his  own  name,  for  a  writ  of  habeas  corpus  has 
probably  never  been  questioned,  and  it  is  suffi- 
cient for  the  support  of  the  proposition  ad- 
vanced in  the  text  to  refer  to  the  numerous 
cases  cited  throughout  this  article  in  which 
such  applications  have  been  entertained. 

Not  Only  the  Subject  or  Citizen,  but  any  person 
who  may  be  unlawfully  deprived  of  his  liberty, 
may  apply  for  the  writ  of  habeas  corpus.  Thus 
an  American  Indian  is  held  to  be  "  a  person  " 
within  the  meaning  of  the  habeas  corpus  act, 
and  therefore  entitled  to  make  the  application. 
U.  S.  v.  Crook,  5  Dill.  (U.  S.)  453. 

Application  by  Alien.  —  Ex  p.  Besset,  6  Q.  B. 
481,  51  E.  C.  L.  481,  9  Jur.  66,  14  L.  J.  M.  C. 
17,  1  N.  Sess.  Cas.  337;  Hottentot  Venus's 
Case,  13  East  195. 

But  Alien  Enemies  who  are  prisoners  of  war 
have  no  standing  to  apply  for  the  writ. 
Anonymous,  2  W.  Bl.  1324,  2  Ken.  K.  B.  473; 
Rex  v.  Schiever,  2  Burr.  765. 

7.  Application  by  Third  Person  on  Behalf  of  Per- 
son Detained — England.  — In  re  Dalev,  2  F.  & 
F.  258;  Cobbett  v.  Hudson,  15  Q.  B.  988,  69  E. 
C.  L.  988;  In  re  Thompson,  30  L.  J.  M.  C.  19. 

United  States.  —  U.  S.  v.  Williamson,  4  Am. 
L.  Reg.  5,  28  Fed.  Cas.  No.  16,726;  Matter  of 
Feriens,  3  Ben.  (U.  S.)  442,  8  Fed.  Cas.  No. 
4.746. 

Georgia.  —  Broomhead  v.  Chisolm,  47  Ga. 

390. 

Kentucky.  —  Weddington  v.  Sloan,  15  B. 
Mon.  (Ky.)  147. 

Pennsylvania.  —  Com.  v.  Killacky,  3  Brews. 
(Pa.)  565;   Com.  v.  Hoffman,  4  Kulp  (Pa.) 

428. 
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consent  of  the  person  in  whose  behalf  he  assumes  to  act,  and  that  a  mere 
stranger  has  no  standing  to  ask  for  the  writ,1  though  there  are  also  cases  hold- 
ing that  such  request  or  consent  is  not  necessary.2 

c.  Application  by  Third  Person  Having  Right  of  Custody.  —  One 
who  has,  or  claims  to  have,  the  right  to  the  custody  of  another  who  is 
restrained  or  taken  from  him  may  have  a  writ  of  habeas  corpus  to  inquire  into 
the  legality  of  the  detention.3  Thus  the  writ  will  lie  at  the  instance  of  a  hus- 
band whose  wife  is  kept  away  from  him  against  her  will,4  of  a  parent  for  his 
child,5  of  a  guardian  for  his  ward,6  of  a  master  for  his  servant  or  apprentice,* 
or  of  an  officer  holding  a  warrant  for  the  prisoner's  arrest  in  another  pro- 
ceeding.8 

3.  Court  or  Judge  to  Whom  Application  Must  Be  Made.  —  The  question  as  to 


Virginia.  —  Armstrong  v.  Stone,  9  Gratt. 
(Va.)  102. 

Hawaii.  —  Matter  of  Tatsu,  10  Hawaii  701, 
1  Am.  Pr.  Rep.  104;  Matter  of  Ukichi,  10 
Hawaii  710,  I  Am.  Pr.  Rep.  115. 

Third  Person  Acting  from  Motives  of  Eumanity. 
—  "  The  American  books  are  full  of  cases  — 
they  are  within  the  experience  of  every  practi- 
tioner at  the  bar  —  in  which  the  writ  has 
issued  at  the  instance  of  third  parties  who 
had  no  other  interest  or  right  in  the  matter  than 
what  every  man  concedes  to  sympathy  with 
the  oppressed."  U.  S.  v.  Williamson,  4  Am.  L. 
Reg.  5,  28  Fed.  Cas.  No.  16,726.  See  Hotten- 
tot Venus's  Case,  13  East  195. 

A  Wife  may  apply  for  the  writ  on  behalf  of 
her  husband.  Cobbett  v.  Hudson,  15  Q.  B. 
988,  69  E.  C.  L.  988;  Matter  of  Ferrens,  3  Ben. 
(U.  S.)  442,  8  Fed.  Cas.  No.  4,746. 

The  Sister  of  an  Orphan  confined  in  an  asylum 
may  apply  for  the  writ.  In  re  Daley,  2  F.  & 
F.  258. 

The  Next  Friend  of  an  Infant  May  Apply  for  the 
Writ.  —  Armstrong  v.  Stone,  9  Gratt.  (Va.)  102. 

Application  by  Counsel. —  In  Matter  of  New- 
ton, 16  C.  B.  97,  81  E.  C.  L.  97,  3  C.  L.  R. 
H22,  24  L.  J.  C.  PI.  148,  the  court  declined  to 
allow  a  motion  for  a  habeas  corpus  to  be  made 
by  the  father  of  a  prisoner  in  custody,  but  re- 
quired it  to  be  made  by  counsel. 

A  Duly  Appointed  Attorney  in  Fact  may  insti- 
tute a  habeas  corpus  proceeding  for  the  benefit 
of  his  principal,  and  make  the  necessary  affi- 
davit, etc.    State  v.  Giroux,  15  Mont.  137. 

The  English  Statute  31  Car.  II.  authorizes  the 
granting  of  the  writ  on  request  in  writing  by 
the  prisoner  "  or  any  on  his,  her,  or  their  be- 
half." See  In  re  Carmichael,  1  U.  C.  L.  J.  N. 
S.  243. 

In  Oeorgia  any  person  may  sue  out  a  writ  of 
habeas  corpus  to  inquire  into  the  legality  of 
the  detention  of  another,  under  the  statute 
which  provides  that  any  person  alleging  that 
another  in  whom,  for  any  cause,  he  is  inter- 
ested is  restrained  of  his  liberty  may  sue- 
out  the  writ.  Interest  arising  from  humanity 
alone,  it  is  said,  comes  within  boih  the  letter 
and  the  spirit  of  the  law.  Broomhcad  v.  Chis- 
olm,  47  Ga.  390.  And  see  3  Code  Ga.  (1895), 
£  I2IO. 

See  also  the  various  local  codes  and  statutes 
In  the  United  States. 

1.  Consent   of  Party  in  Interest  Required. — 

Fx  t>.  Child,  15  C.  B.  238,  80  E.  C.  L.  238. 

No  person  has  a  right  to  sue  out  a  writ  of 
habeas  corpus  on  behalf  of  a  minor,  unless 
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he  has  a  right  to  the  custody  or  control  of  ihe 
minor,  or  has  been  invited  by  the  minor  or  by 
his  guardian  or  parents,  or  by  some  one  enti- 
tled to  interfere  with  his  custody,  to  sue  out 
the  writ.  In  re  Poole,  2  MacArthur  (D.  C.) 
583,  29  Am.  Rep.  628. 

If  the  Party  in  Interest  Disclaims  after  the  writ 
has  been  issued  on  his  behalf  at  the  instance 
of  a  third  person,  it  will  be  quashed.  Com.  v. 
Killacky,  3  Brews.  (Pa.)  565. 

2.  Knowledge  of  Party  in  Interest  Not  Required. 

—  VVeddington  v.  Sloan,  15  B.  Mon.  (Ky.)  147. 

3.  Custody  of  Poor  Orphans  by  County  Super- 
visors. —  In  Lowndes  County  v.  Leigh,  69  Miss. 
754,  it  was  held  that  where  the  county  board 
made  an  order  directing  one  of  its  members  to 
procure  a  home  for  certain  poor  orphans  in 
the  county,  and  their  custody  was  withheld 
from  him,  he  could,  under  the  Mississippi  stat- 
ute, obtain  the  custody  of  the  children  by 
habeas  corpus,  in  order  that  they  might  be 
dealt  with  according  to  law. 

Application  by  Bail.  —  Bail  whose  principal 
has  been  taken  out  of  his  custody  may  apply 
for  the  writ.  Holsey  v.  Trevillo,  6  Watts 
(Pa.)  402. 

The  Lessee  of  the  State  Penitentiary  may  have 
a  writ  of  habeas  corpus  to  obtain  the  custody 
of  convicts  unlawfully  hired  out  by  a  previous 
lessee.    State  v.  Neel,  48  Ark.  283. 

An  Indian  Agent  has  no  right  to  the  custody  of 
the  children  of  Indians  who  have  never  surren- 
dered to  the  United  Stales  the  right  to  compel 
their  children  to  attend  school;  and  there- 
fore it  was  held  that  a  writ  of  habeas  corpus 
would  not  lie  in  his  favor  to  recover  the  cus- 
tody of  such  Indian  children  taken  from  an 
agency  school  by  a  priest,  when  it  did  not  ap- 
pear that  they  had  been  taken  without  the 
consent  of  their  parents.  U.  S.  v.  Imoda,  4 
Mont  38. 

4.  Application  by  Husband.  —  See  the  cases 
cited  supra,  this  title,  Grounds  of  Remedy  — 
Custody  of  Husband  or  Wife. 

5.  Application  by  Parent.  —  See  supra,  this 
title.  Grounds  of  Remedy —  Custody  of  Infants — 
Detention  of  Children  from  Parents. 

6.  Application  by  Guardian.  —  Sec  supra,  this 
title,  Grounds  of  Remedy —  Custody  of  Infants 

—  Detention  of  Wards  from  Guardians. 

7.  Application  by  Master. —  See  supra,  this 
title,  Grounds  of  Remedy — Custody  of  Infants 
— Detention  of  Apprentiees  from  Masters. 

8.  Officer  Holding  Warrant  for  Arrest  of  Pris- 
oner in  Another  Proceeding.  —  In  1  ,■  Mineau,  45 
Fed.  Rep.  188. 
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what  courts  and  judges  have  power  to  issue  writs  of  habeas  corpus  has  already- 
been  considered  from  one  point  of  view,  and  it  has  been  shown  that,  as  a  gen- 
eral rule,  the  power  is  vested  in  all  the  judges  of  the  superior  courts,  and  in 
some  instances  in  the  judges  of  inferior  courts  also.1  But  it  is  not  ordinarily- 
permissible  to  present  the  application  to  any  judge  of  a  court  of  original  juris- 
diction anywhere  in  the  state;  it  should  be  made  to  a  court  or  judge  in  the 
county  where  the  party  is  imprisoned  or  detained,2  unless  there  is  no  judge  or 
other  officer  in  that  county  to  whom  the  application  may  be  made,  in  which 
event  the  application  may  be  made  in  another  county.3 

VIII.  To  Whom  Writ  Is  to  Be  Directed.  —  A  writ  of  habeas  corpus  must 
be  directed  to  whomsoever  has  the  custody  of  the  person  alleged  to  be  illegally 
imprisoned  or  detained,  whether  the  imprisonment  or  detention  be  by  virtue 
of  official  authority  or  by  a  private  person.4 

IX.  The  Return  —  1.  Necessity.  —  The  officer  or  individual  to  whom  a  writ 
of  habeas  corpus  is  directed  must,  when  service  has  been  had  on  him,  make  a 
return  showing  the  cause  of  the  detention,5  and,  until  a  proper  return  is  made,. 


1.  See  supra,  this  title,  Jurisdiction. 

2.  Application  to  Local  Court  or  Judge  Required 

—  California.  —  Ex  p.  Ellis,  1 1  Cal.  222;  Ex  p. 
Curtis,  92  Cal.  188. 

Florida.  —  Roberts  v.  State,  27  Fla.  244. 

Georgia.  —  Hunt  v.  Hunt,  94  Ga.  257. 

Indiana.  —  Exp.  Wiley,  36  Ind.  528. 

Iowa.  — Thompson  v.  Oglesby,  42  Iowa  598; 
Rivers  v.  Mitchell,  57  Iowa  193. 

Minnesota.  —  Matter  of  Doll,  47  Minn.  518,, 

Missouri.  —  State  v.  Field,  112  Mo.  554. 

Nevada.  —  See  Ex  p.  Deny,  10  Nev.  212. 

New  York.  —  People  v.  Burtnett,  (N.  Y. 
Super.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  8,  5 
Park.  Crim.  (N.  Y.)  113;  Shanks's  Case, 
(Supm.  Ct.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  38.  In 
People  v.  Cowles,  (Supm.  Ct.  Spec.  T.)  59 
How.  Pr.  (N.  Y.)  287,  it  was  held  that  the 
restriction  as  to  locality  is  not  applicable  where 
the  writ  is  sought  from  the  Supreme  Court  or 
a  justice  thereof. 

North  Dakota.  —  Carruth  v.  Taylor,  (N. 
Dak.  1898)  77  N.  W.  Rep.  617. 

Ohio.  — Ex  p.  Everts,  2  Disney  (Ohio)  33. 

South  Carolina.  —  Ex  p.  Parker,  6  S.  Car. 
472. 

South  Dakota. — In  re  Hammill,  9  S.  Dak. 

390. 

Texas.  —  Ex  p.  Lynn,  19  Tex.  App.  120. 
See  also  Ex  p.  Trader,  24  Tex.  App.  393; 
Ex  p.  Springfield,  28  Tex.  App.  27;  Ex  p. 
Angus,  28  Tex.  App.  293. 

Wyoming.  — Ex  p.  Brenner,  3  Wyo.  412. 

See  also  the  title  Habeas  Corpus,  9  Encyc. 
of  Pl.  and  Pr.  1015. 

A  Different  Rule  Obtains  in  Maryland,  where  it 
is  held  that  under  the  statutes  of  that  state  a 
judge  of  the  Circuit  Court  has  jurisdiction  to 
grant  the  writ,  though  directed  to  the  superin- 
tendent of  a  prison  beyond  the  limits  of  his 
circuit.    Glenn's  Petition,  54  Md.  572. 

3.  Absence  or  Disqualification  of  Local  Judge  — 
California.  —  Exp.  Ellis,  11  Cal.  222. 

Florida.  —  Roberts  v.  State,  27  Fla.  244. 

Indiana. — Exp.  Wiley,  36  Ind.  528. 

Minnesota.  —  Matter  of  Doll,  47  Minn.  518. 

New  Yo?k.  —  People  v.  Burtnetl,  (N.  Y. 
Super.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  8; 
Jurisdiction  of  Justices,  3  How.  Pr.  (N.  Y.)  39; 
People  v.  Folmsbee,  60  Barb.  (N.  Y.)  480. 

If  the  Local  Judge  Refuses  to  Act,  then  resort 
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may  be  had  to  officers  oul  of  the  county. 
Ex  p.  Ellis,  11  Cal.  222. 

Proof  of  Disqualification.  —  To  authorize  an 
application  for  a  habeas  corpus  to  an  officer  of 
an  adjoining  county,  it  must  be  shown  that 
the  proper  county  judge  was  absent  or  inca- 
pable of  acting,  at  the  time  of  the  application, 
and  an  affidavit  sworn  to  three  days  previ- 
ously is  not  sufficient.  People  v.  Burtnett, 
(N.  Y.  Super.  Ct.)  5  Park.  Crim.  (N.  Y.)  113, 
13  Abb.  Pr.  (N.  Y.)  8.  But  see  Jurisdiction  of 
Justices,  3  How.  Pr.  (N.  Y.)  39;  People  v. 
Folmsbee,  60  Barb.  N.  Y.)  480. 

Nonexistence  of  Local  Court.  —  In  Ex  p.  Ken- 
yon,  5  Dill.  (U.  S.)  385,  it  was  held  that  a  writ 
of  habeas  corpus  from  the  Circuit  Court  for 
the  Western  District  of  Arkansas  would  run  to- 
the  Indian  Territory  to  inquire  into  the  cause 
of  imprisonment  of  a  person  convicted  by  an 
Indian  court  without  jurisdiction. 

Application  to  Trial  Court.  —  An  application 
for  a  discharge  on  the  ground  that  the  pris- 
oner has  not  had  a  speedy  trial,  as  provided 
by  law,  should  first  be  made  to  the  trial  court. 
Ex  p.  Fennessy,  5  Pac.  Coast  L.  J.  496,  1 
Crim.  L.  Mag.  532;  Patterson  v.  State,  49  N. 
J.  L.  326.  See  also  In  re  Lancaster,  137  U.  S. 
393- 

4.  To  Whom  Writ  Is  to  Be  Directed.  —  Nichols 
v.  Cornelius,  7  Ind.  611;  Com.  v.  Ridgway,  2 
Ashm.  (Pa.)  247;  Matter  of  Booth,  3  Wis.  1; 
Bac.  Abr.,  til.  Habeas  Corpus,  B  6. 

If  a  Prisoner  Is  Transferred  from  the  jail  of 
the  county  in  which  his  trial  is  to  be  had,  a 
writ  of  habeas  corpus  must  be  directed  to  the 
sheriff  of  the  county  to  which  he  was  so  trans- 
ferred.   Holcombe  v.  State,  99  Ala.  185. 

Under  Officers.  —  The  writ  may  be  directed 
to  the  sheriff  and  the  keeper  of  the  jail  where 
the  prisoner  is  confined,  but  service  on  the 
jailer  alone  is  not  sufficient,  unless  the  sheriff 
cannot  be  found,  because  the  sheriff  has  the 
legal  custody  of  the  prisoner.  People  v. 
Walsh,  (Supm.  Ct.  Spec.  T.)  15  Civ.  Pro. 
(N.  Y.)  19. 

Persons  Assisting  in  Wrongful  Detention.  — 

A  habeas  corpus  lies  against  a  person  who 
aids  the  mother  of  a  child  in  wrongfully  de- 
taining it  from  its  father.  People  v.  Mercein, 
3  Hill  (N.  Y.)  399,  38  Am.  Dec.  644. 

5.  Necessity    of    Return.  —  Bac.    Abr.,  tiu 
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the  court  cannot  take  any  action  on  the  writ.1 

If  the  Writ  Is  Issued  by  a  State  Court  Where  the  Detention  Is  by  Federal  Authority,  it  is 
still  necessary  that  a  return  should  be  made  showing  such  authority.* 

The  Body  of  the  Person  Detained  Must  Be  Produced  with  the  return,3  unless  the  return 
shows  that  the  person  is  not  in  the  custody  of  the  respondent,  *  or  that  for  any 
other  reason  the  production  of  the  body  is  impossible  or  impracticable,5  or 
has  been  dispensed  with  by  agreement.6 

2.  By  Whom  Made.  —  Since  the  return  is  the  answer  to  the  writ,  it  obvi- 
ously must  be  made  by  the  person  to  whom  the  writ  is  directed.7 

3.  Time  and  Mode  of  Making  —  a.  When  Made.  —  It  has  already  been  seen 
that  the  effectiveness  of  the  writ  of  habeas  corpus  was,  at  one  time,  much 
impaired  in  England  by  the  practice  which  grew  up  there  of  permitting  the 
person  to  whom  it  was  directed  to  disregard  it  until  a  pluries  writ  had  been 
served  on  him.    This  abuse  was  corrected  by  the  statute  of  31  Car.  II.,  c.  2,8 


Habeas  Corpus,  B  7;  Ex  p.  Zeehandelaar,  71 
Cal.  238. 

If  the  writ  is  issued  by  an  officer  of  compe- 
tent authority  and  is  not  void  on  its  face,  the 
person  to  whom  it  is  directed  is  bound  to  obey 
it.    Wattles  v.  Marsh,  5  Cow.  (N.  Y.)  176. 

1.  Beturn  Necessary  to  Enable  Court  to  Act  on 
Writ.  —  Lowndes  County  v.  Leigh,  69  Miss. 
754;  Matter  of  Haller.  (Supm.  Ct.)  3  Abb.  N. 
Cas.  (N.  Y.)  65. 

2.  Beturn  to  State  Writ  by  Federal  Officer.  — 
Tarble's  Case,  13  Wall.  (U.  S.)  397;  Ableman 
v.  Booth,  21  How.  (U.  S.)  506;  Ex  p.  Sifford, 
(U.  S.  Dist.  Ct.  1856)  5  Am.  L.  Reg.  659; 
Shirk's  Case,  5  Phila.  (Pa.)  333,  20  Leg.  Int. 
(Pa.)  260;  Bagnall  v.  Ableman,  4  Wis.  163; 
Matter  of  Booth,  3  Wis.  1. 

3.  Producing  Body  of  Person  Detained.  —  Robb 
v.  Connolly,  ill  U.  S.  624,  affirming  In  re 
Robb,  64  Cal.  431;  Ed  p.  Young.  50  Fed.  Rep. 
526;  Rivers  v.  Mitchell,  57  Iowa  193;  Lowndes 
County  v.  Leigh,  69  Miss.  754;  People  v. 
Heffernan,  (N.  Y.  Super.  Ct.)  38  How.  Pr.  (N. 
Y.)  402;  People  v.  Winston,  31  N.  Y.  App. 
Div.  121,  25  Misc.  (N.  Y.)  676;  Com.  v. 
Friends'  Home  for  Children,  7  Pa.  Dist.  653; 
Ex  p.  Coupland,  26  Tex.  386. 

4.  Production  of  Body  Dispensed  With  —  Persons 
Not  in  Custody  of  Bespondent  —  England.  —  Bar- 
nardo  v.  Ford,  (1892)  A.  C.  326,  61  L.  J.  Q.  B. 
728;  Barnardo  v.  Mcllugh,  61  L.  J.  Q.  B.  721; 
Ex  p.  Benedict,  4  West.  L.  Month.  449,  3  Fed. 
Cas.  No.  1,292. 

Alabama.  —  Exp.  Shaudies,  66  Ala.  134. 
Kansas.  —  Territory    v.    Cutler,  McCahon 
(Kan.)  152. 

New  York.  —  Matter  of  Forsyth,  (Supm. 
Ct.)  66  How.  Pr.  (N.  Y.)  180. 

Ohio.  —  Ammon  v.  Johnson,  3  Ohio  Cir.  Ct. 
263,  2  Ohio  Cir.  Dec.  149. 

Pennsylvania.  —  Com.  v.  Hoffman,  4  Kulp 
(Pa.)  428;  Com.  v.  Kirkbride,  r  Brews.  (Pa.) 
541,  7  Phila.  (Pa.)  2. 

The  rule  stated  in  the  text  has  been  applied 
even  where  the  person  to  whom  the  writ  was 
directed  had,  before  the  proceedings  were 
begun,  illegally  disposed  of  the  custody. 
Barnardo  v.  Ford,  (1892)  A.  C.  326,  6r  L.  J.  Q. 
B.  728,  disapproving  Reg.  v.  Barnardo.  24  Q. 
B.  I).  283;  Reg.  v.  Barnardo,  23  Q.  B.  D.  305, 
58  L.  J.  Q.  B.  553.  61  L.  T.  N.  S.  547,  37  W. 
R-  789,  54  J.  P.  132.  Unless  it  was  in  antici- 
pation of  the  issuing  of  the  writ,  and  for  the 
purpose  of  defeating  the  jurisdiction  of  the 


court,  thai  the  party  disposed  of  the  custody. 
U.  S.  v.  Davis,  5  Cranch  (C.  C.)  622;  Ex  p. 
Young,  50  Fed.  Rep.  526.  See  also  Com.  v. 
Friends'  Home  for  Children,  7  Pa.  Dist.  653; 
Matter  of  Jackson,  15  Mich.  417. 

Ability  to  Begain  Custody. —  In  Rivers  v. 
Mitchell,  57  Iowa  193,  it  was  held  that  where 
a  writ  was  sought  to  recover  the  custody  of  a 
child  from  its  father,  it  was  not  a  sufficient  an- 
swer that  he  had  sent  the  child  out  of  the 
state,  but  it  did  not  appear  that  he  could  not 
secure  its  return  if  he  desired  to  do  so. 

Where  Minor  Witnesses  Are  Lawfully  at  School 
in  Another  State,  and  have  not  been  sent  away 
to  avoid  service  of  a  subpoena,  their  attendance 
cannot  be  enforced  by  writ  of  habeas  corpus 
ad  testificandum,  directed  to  their  father. 
Koecker  v.  Koecker,  7  Phila.  (Pa.)  371. 

6.  A  Sick  Prisoner  need  not  be  produced  in 
court,  if  his  illness  is  such  that  he  cannot  be 
brought  up  without  endangering  his  life. 
Ex  p.  Bryant,  2  Tyler  (Vt.)  269. 

Instructions  from  Superior  Officer  Not  to  Obey 
Writ.  —  In  Ex  p.  Kerr,  64  N.  Car.  816,  it  was 
held  that  a  military  officer  was  not  liable  to  be 
attached  for  not  producing  the  body  of  a  per- 
son arrested  in  a  county  declared  to  be  in  in- 
surrection, where  he  made  return  to  the  writ 
that  he  held  the  prisoner  under  the  order  of 
the  governor,  who  had  ordered  him  not  to 
obey  the  writ. 

The  Production  of  a  Lunatic  may  be  excused 
where  the  return  shows  that  a  commission  of 
lunacy  is  about  to  issue.  Rex  v.  Clarke,  3 
Burr.  1362. 

6.  Production  of  Body  Dispensed  With  by  Agree- 
ment of  Counsel. —  Medley,  Petitioner,  134  U.  a 
S.  160. 

7.  Return  Must  Be  Made  by  Person  to  Whom 
Writ  Is  Directed.  —  Bac.  Abr.,  tit.  Habeas 
Corpus,  B  7. 

8.  Speedy  Beturn  Bequired  by  Statute  in  Eng- 
land. —  See  supra,  this  til le.  History  of  Writ  — 
History  of  Habeas  Corpus  under  English  Stat- 
utes, note  Habeas  Corpus  Act  of  jf  Car.  II., 
c.  2.  Sec  also  Stockdalc  v.  Hansard,  8  Dowl. 
P.  C.  474- 

Enlarging   Time   of    Beturn.  —  In    Rex  v. 

Clarke,  3  Burr.  1362,  it  was  held  that  an  affi- 
davit from  the  attending  physician  of  a  private 
lunatic  asylum,  that  the  person  sought  was  a 
lunatic  and  not  fit  to  be  brought  into  court, 
could  be  used  to  enlarge  the  time  of  the  re- 
turn. 
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and  the  American  habeas  corpus  acts,  probably  without  exception,  contain 
the  same  or  similar  provisions.1 

b.  At  What  Place.  —  The  place  at  which  the  return  is  to  be  made,  as 
well  as  the  court  or  judge  who  is  to  hear  the  case,  is  specified  in  the  writ.3 

c.  To  What  Court  or  Judge.  —  The  return  must  be  made  to  the  court, 
judge,  or  officer  designated  in  the  writ,  and  this  ordinarily  is  the  one  by  whom 
the  writ  was  granted,3  though  convenience  or  necessity  often  requires  that 
the  return  should  be  made  to  another,  and  provision  is  usually  made  therefor 
by  statute.4 

4.  Requisites  and  Sufficiency.  —  The  requisites  and  sufficiency  of  the  return 
do  not  fall  within  the  scope  of  this  work.5 

5.  Effect  of  Return — a.  Rule  at  Common  Law.  —  It  seems  to  have  been 
the  rule  at  common  law,  to  which,  however,  there  were  some  exceptions,  that 
no  one  could  in  any  case  controvert  the  truth  of  the  return  to  a  writ  of  habeas 
corpus,  or  plead  or  suggest  any  matter  repugnant  to  it,  whether  the  imprison- 
ment or  restraint  was  for  criminal  or  supposed  criminal  matters  or  not,6  except 
in  cases  where  the  writ  was  sued  out  for  the  purpose  of  giving  bail  in  a  crim- 
inal case,7  though  even  in  such  cases  extrinsic  evidence  was  not  always 
admitted.8 

The  Only  Remedy  of  the  Party  Injured,  according  to  this  rule,  was  by  an  action  for 
a  false  return,  in  which  he  might  recover  damages  commensurate  with  the 
injury  done  him.9 

But  One  Might  Confess  and  Avoid  the  Return  by  admitting  the  truth  of  the  matters 
contained  in  it  and  suggesting  others  not  repugnant  which  take  off  the  effect 
of  them.10 


1.  Speedy  Return  Required  by  Statute  in  United 
States.  —  See  the  habeas  corpus  acts  of  the  sev- 
eral states.  See  also  U.  S.  v.  Bollman,  I 
Cranch  (C.  C.)  373;  Rev.  Stat.  U.  S.,  §  756. 

2.  Place  of  Return  Designated  in  Writ.  —  See 
the  Latin  form  of  the  writ  given  supra,  this 
title,  Definition,  note  2.  See  also  the  forms 
given  in  the  habeas  corpus  acts  of  the  several 
states  of  the  Union. 

The  Mississippi  Statute  provides  that  the  writ 
of  habeas  corpus  in  criminal  cases  shall  be  re- 
turnable within  the  county  where  the  crime 
was  committed,  unless  it  interferes  with  the 
holding  of  a  term  of  court  by  the  judge  or 
chancellor  granting  it.  Patterson  v.  State,  71 
Miss.  675. 

Under  the  Texas  Statute  the  writ  must  be 
made  returnable  in  a  criminal  case  in  the 
county  in  which  the  alleged  offense  was  com- 
mitted. Ex  p.  Trader,  24  Tex.  App.  393;  Ex  p. 
Springfield,  28  Tex.  App.  27. 

3.  Return  Ordinarily  to  Court  or  Judge  Issuing 
Writ. — Ex  p.  Angus,  28  Tex.  App.  293. 

4.  Return  to  Court  or  Judge  Other  than  One 
Granting  Writ.  —  People  v.  Booker,  51  Cal. 
317;  Matter  of  Taylor,  (Supm.  Ct.)  8  Misc.  (N. 
Y.)  159;  Shanks's  Case,  (Supm.  Ct.)  15  Abb. 
Pr.  N.  S.  (N.  Y.)38;  Morganfield  v.  Archibald, 
10  Ohio  Cir.  Ct.  40,  6  Ohio  Cir.  Dec.  391; 
Com.  v.  Hoey,  3  Brews,  (Pa.)  514;  Com.  v. 
Sheriff,  7  W.  &  S.  (Pa.)  108.  See  also  Exp. 
Deny,  10  Nev.  212. 

A  Justice  of  the  Supreme  Court  of  the  United 
States  may  make  the  writ  returnable  to  the 
whole  court,  if  there  are  important  or  difficult 
questions  involved,  instead  of  making  it  re- 
turnable before  himself.  Ex  p.  Clarke,  100 
U.  S.  399. 

See  further  the  various  local  codes  and  stat- 
utes. 


5.  Requisites  and  Sufficiency  of  Return.  —  For 

a  full  treatment  of  these  matters,  see  the  title 
Habeas  Corpus,  9  Encyc.  of  Pl.  and  Pr.  1034. 

6.  Effect  of  Return  at  Common  Law  —  Conclu- 
siveness as  to  Facts.  —  2  Hawk.  P.  C,  c.  15, 
§  78;  Bac.  Abr.,  tit.  Habeas  Corpus,  B  11; 
Renney  v.  Mayfield,  4  Hayw.  (Tenn.)  165. 
See  also  Rex  v.  Clerk,  1  Salk.  349;  Rex  v. 
Suddis,  1  East  306;  Ex  p.  Krans,  r  B.  &  C. 
258,  8  E.  C.  L.  110;  Crowley's  Case,  2Swanst. 
82;  Goldswain's  Case,  2  W.  Bl.  1207;  Exp. 
Oliver,  2  Ves.  &  B.  245;  De  Vine's  Case,  cited 
in  Hutchins  v.  Player,  O.  Bridg.  288;  Chan- 
cey's  Case,  12  Coke  82;  Swallow  v.  London, 

1  Sid.  287. 

Exceptions  to  General  Rule.  —  In  Hutchins  v. 
Player,  O.  Bridg.  272,  the  court  looked  into 
numerous  matters  extrinsic  to  the  return  to 
see  whether  the  custom  set  out  in  the  return 

was  good. 

7.  Controverting  Return  on  Habeas  Corpus  for 
Bail.  —  2  Hawk.  P.  C,  c.  15,  §  79. 

8.  Extrinsic  Evidence  Not  Always  Admitted  on 
Habeas  Corpus  for  Bail.  —  1  Chitty's  Crim.  Law 
130. 

9.  Remedy  by  Action  for  False  Return.  —  Com. 
v.  Biddle,  Bright.  (Pa.)  447,  4  Clark  (Pa.)  35, 
6  Pa.  L.  J.  287;  Renney  v.  Mayfield,  4  Hayw. 
(Tenn.)  165. 

10.  Confession  and   Avoidance  of    Return.  — 

2  Hawk.  P.  C,  c.  15,  §  78.  See  also  Saint 
John's  Case,  5  Coke  71^.,  sub  nom.  Gardener's 
Case,  Cro.  Eliz.  821;  Rex  v.  Gardner,  Trem. 
P.  C.  354;  Swallow  v.  London,  1  Sid.  287. 

In  Ex  p.  Dakins,  29  Eng.  L.  &  Eq.  331,  16 
C.  B.  77,  81  E.  C.  L.  77,  3  C.  L.  R.  602,  1  Jur. 
N.  S.  378,  24  L.  J.  C.  PI.  131,  it  was  held  that 
a  person  who  had  been  arrested  under  execu- 
tion of  debt  could  show  that  he  was  privileged 
from  arrest  in  civil  cases. 
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b.  Rule  under  English  Statutes.  —  It  will  be  observed  that  the  stat- 
ute of  31  Car.  II.,  c.  2,  so  far  as  it  relates  to  cases  of  commitments  for  crim- 
inal or  supposed  criminal  matters,  contemplates  only  a  discharge  of  the  party 
on  bail,  and,  therefore,  in  such  cases  the  court  may  go  behind  the  return  to 
ascertain  whether  the  party  ought  to  be  admitted  to  bail.1  The  practice  in 
England  was  settled  by  a  later  statute  passed  to  supply  and  remedy  omission's 
and  defects  in  the  statute  of  31  Car.  II.,  and  providing  that  "  in  all  case^| 
provided  for  by  this  act  *  *  *  it  shall  be  lawful  for  the  said  court  to' 
proceed  to  examine  into  the  truth  of  the  facts  set  forth  in  the  return  in  a  sum- 
mary way  by  affidavit  or  affirmation  (in  cases  where  by  law  affirmation  is' 
allowed),  and  to  order  and  determine  touching  the  discharging,  bailing,  dV 
remanding  the  party."  2 

c.  RULE  IN  Canada.  —  In  Ontario  the  rule  seems  to  be  that  the  prisoner 
may  contradict  the  return  to  a  writ  of  habeas  corpus.3 

d.  Rule  in  United  States  —  (1)  In  Federal  Courts.  —  Under  the  Judi- 
ciary Act  of  1789,  by  which  the  federal  courts  were  given  power  to  issue  writs 
of  habeas  corpus  "  agreeable  to  the  principles  and  usages  of  law,"  the  federal 
courts,  following  the  rule  of  common  law,  held  that  a  return  showing  a  com- 
mitment under  judicial  process  was  conclusive;4  but  subsequent  Acts  of 
Congress  extended  the  power  of  the  federal  courts  in  regard  to  this  writ,  the 
first  of  which  was  the  Force  Bill  of  1833, 5  and  since  the  enactment  of  that 
statute  it  has  been  held  that  the  return  may  be  controverted  on  the  hearing.6 

(2)  In  State  Courts.  —  In  some  of  the  states  of  the  Union,  the  rule  of  the 
common  law  that  the  truth  of  the  return  to  a  writ  of  habeas  corpus  cannot  be 
controverted  has  been  recognized,7  but  the  subject  is  now  generally  regulated 
by  statutes  which  provide,  in  one  form  or  another,  that  the  return  to  the  writ 
shall  not  be  taken  to  be  conclusive  as  to  the  facts  stated  therein,  but  that  the 
party  imprisoned  or  restrained  may  deny  any  of  the  facts  set  forth  in  the 
return  and  may  allege  any  other  facts  that  may  be  material  in  the  case,  and 
that  the  court  may  hear  evidence,  both  in  support  of  the  imprisonment  or 
restraint,  or  against  it,  and  thereupon  dispose  of  the  party  as  law  and  justice 
may  require.**  If,  however,  the  return  is  not  denied  or  contradicted  in  any 
way,  its  recitals  are  to  be  taken  as  true,  and  the  case  will  be  determined  in 
accordance  therewith.9 

In  Matter  of  Eggington,  2  El.  &  Bl.  717,  75  Cutter,  3  McLean  (U.  S.)  326;  Ex  p.  Smith,  3 

E.  C.  L.  717,  18  Jur.  224,  24  Eng.  L.  &  Eq.  McLean  (U.  S.)  121;  U.  S.  v.  Green,  3  Mason 

146,  it  was  held  that  where  the  return  showed  (U.  S.)  482;  Ex  p.  Jenkins,  2  Wall.  Jr.  (C.  C.) 

a  commitment  under  civil  process  the  prisoner  521. 

could  show  that  the  warrant  of  arrest  was  ex-  7.  Common-law    Rule    Recognized    by  State 

ecuted  on  Sunday.  Courts.  —  Com.  v.  Biddle,  Bright.  (Pa.)  447,  4 

1.  Rule  under  Statute  31  Car.  II.,  c.  2.—  See  Clark  (Pa.)  35,  6  Pa.  L.  J.  287;  Renney  v. 
supra,  this  title,  History  of  Habeas  Corpus  under  Mayfield,  4  Hayw.  (Tenn.)  165. 

English  Statutes,  where  the  substance  of  the  8.  Contradicting  Return  Authorized  by  Statute 

statute  of  31  Car.  II.  is  set  out.     Sec  also  — Florida. — Ex  p.  Pitts,  35  Fla.  149;  Benja- 

Church  on  Habeas  Corpus,  §  166;  Bac.  Abr.,  min  v.  State,  25  Fla.  675;  Holley  v.  State,  15 

tit.  Habeas  Corpus,  B  n.  Fla.  6S8;  Finch  v.  State,  15  Fla.  633. 

2.  Statute  56  Geo.  III.,  c.  100,  §  3.  Indiana.  —  Speer  v.  Davis,  38  Ind.  271. 

8.  Rule  in  Canada.  —  Reg.  v.  Boyle,  4  Ont.  Minnesota.  —  State  v.  Billings,  55  Minn.  467, 

Pr.  25O,  in  which  the  prisoner  was  allowed  to  43  Am.  St.  Rep.  525. 

show  that  one  of  the  persons  who  signed  the  New  Hampshire.  —  State  v.  Scott,  30  N.  H. 

warrant  under  which  he  was  arrested  was  not  274. 

a  duly  qualified  justice  of  the  peace.  New  York.  —  People  v.  Martin,  2  Edm.  Sel. 

4.  Former  Rule  in    Federal    Courts  —  Return  Cas.  (N.  Y.)  28. 

Held  Conclusive.  —  Ex  p.  Jenkins,  2  Wall.  Jr.  Oregon.  —  Ex   p.    Howe,    26   Oregon  181; 

(C.  C.)  521;   Ex  p.  Sifford,  (U.  S.   Dist.  Ct.  Mcrriman  v.  Morgan,  7  Oregon  68. 

1856)  5  Am.  L.  Reg.  659.  Vermont.  —  In  re  Powers,  25  Vt.  261;  In  re 

5.  Extension  of  Power  of  Federal  Courts.  —  Sec  Hardigan,  57  Vt.  100. 

supra,  this  title,  Jurisdiction  —  In  the  United  Wisconsin. —  In  re  Milburn,  59  Wis.  24. 

States — Federal  Courts.  Sec  also  the  various  local  codes  and  statutes 

8.  Present  Rule  in  United  States  -  Return  May  in  the  United  States. 

Be  Controverted. —  U.S.  v.  Williamson,  3  Am.  9.  Failure    to  Contradict   Return.  —  Si.  ue  v. 

L.  Reg.  729,  5  Pa.  L.  J.  Rep.  365;  Nelson  v.  Billings,  55  Minn.  467,  43  Am.  St.  Rep.  525J 
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X.  Hearing  and  Determination  —  1.  Extent  of  Inquiry  on  Hearing  —  a.  In 

GENERAL. — The  subject  of  the  grounds  on  which  a  writ  of  habeas  corpus 
may  be  granted  evidently  includes  in  a  measure  a  consideration  of  the  mat- 
ters which  may  be  inquired  into  on  the  hearing,  which  subject  has  been  dis- 
cussed in  another  part  of  this  article.1  Comprehensively  speaking,  the  power 
of  the  court  extends  to  an  inquiry  into  the  legality  of  the  detention,  that  is, 
for  what  cause  and  by  what  authority  the  party  is  detained,  and  also  his  iden- 
tity, for  the  purpose  of  removing  any  illegal  restraint  that  may  be  found  to 
exist,2  and  the  inquiry  ordinarily  extends  no  further  than  this,3  though  in 
certain  cases  the  court  may,  on  a  writ  of  habeas  corpus,  adjudicate  the  right 
to  the  custody  of  infants,  and  restore  the  custody  to  the  person  legally  entitled 
thereto.* 

b.  Where  Custody  Is  under  Judicial  Process  —  (i)  Commitment  on 
Criminal  Charge  Before  Indictment.  —  Where  the  return  shows  that  the  pris- 
oner is  in  custody  under  a  commitment  by  a  magistrate  or  other  proper  officer 
on  an  accusation  of  crime,  the  court  may  always  inquire  into  the  jurisdiction 
or  power  of  the  committing  officer,5  and  the  validity  of  the  commitment  on 
its  face  ;  6  but  no  inquiry  can  be  had  into  any  question  which  it  was  within  the 


Ex  p.  Durbin,  102  Mo.  100;  In  re  Milburn,  59 
Wis.  24. 

If  No  Evidence  Is  Adduced  by  Either  Party  on 

the  hearing  on  a  habeas  corpus,  the  return  is 
presumed  to  be  true;  and  the  averments  of 
the  petition  for  the  writ,  though  not  denied  or 
controverted  by  the  return,  cannot  be  consid- 
ered as  thereby  admitted.  Ex  p.  Hunter,  39 
Ala.  560. 

1.  See  supra,  this  title,  Grounds  of  Remedy. 

2.  Inquiry  into  Cause  and  Authority  for  Deten- 
tion. —  Ableman  v.  Booth,  21  How.  (U.  S.)  506. 

The  court  will  examine  into  the  legality  of 
the  prisoner's  confinement,  without  regard  to 
whether  his  right  of  appeal  has  been  lost 
by  delay.  Ex  p.  Thamm,  10  Mo.  App.  595. 
See  also  supra,  this  title,  A'ature  and  Scope  of 
Remedy,  and  the  various  habeas  corpus  acts  in 
the  United  States. 

The  Identity  of  the  Prisoner  with  the  person 
named  in  the  warrant  is  always  open  on 
habeas  corpus.  Matter  of  Leary,  10  Ben.  (U. 
S.)  197,  15  Fed.  Cas.  No.  8,162. 

3.  Limitations  as  to  Subject  of  Inquiry  on  Hear- 
ing.—  See  supra,  this  title,  Arature  and  Scope  of 
Remedy. 

The  Inquiry  Is  Generally  Limited  to  the  ques- 
tion whether  the  process  under  which  the  pris- 
oner is  held  was  issued  by  a  court  of  compe- 
tent jurisdiction  and  in  a  case  allowed  by  law. 
Ex  p.  Mason,  16  Mo.  App.  41. 

4.  Right  to  Custody  of  Infants.  —  See  supra, 
this  title,  Grounds  of  Remedy —  Custody  of  In- 
fants. 

5.  Inquiry  into  Jurisdiction  or  Power  of  Com- 
mitting Officer.  —  England.  —  Ex  p.  Gillespie, 

7  Quebec  Q.  B.  422. 

United  States.  —  In  re  Kaine,  10  N.  Y.  Leg. 
Obs.  257,  14  Fed.  Cas.  No.  7,598;  In  re  Li 
Sing,  86  Fed.  Rep.  896;  In  re  Morris,  40  Fed. 
Rep.  824. 

Arkansas.  —  See  State  v.  Neel,  48  Ark.  289. 
Massachusetts.  —  Herrick  v.  Smith,  1  Gray 
(Mass.)  12. 

Missouri.  —  Ex  p.  Bedard,  106  Mo.  616; 
Matter  of  Wooldridge,  30  Mo.  App.  612. 

New  Hampshire.  —  Golding's  Petition,  57  N. 
H.  146,  24  Am.  Rep.  66. 

Vermont.  —  In  re  Barker,  56  Vt.  14. 


Finding  of  Committing  Officer  in  Favor  of  His 
Jurisdiction  Not  Conclusive.  —  In  re  Newman, 

79  Fed.  Rep.  622. 

Evidence  Aliunde  the  Record  may  be  received 
to  show  the  incompetency  of  the  committing 
magistrate  to  grant  the  writ,  or  that  the  sub- 
ject-matter was  not  brought  within  his  juris- 
diction, if  these  facts  do  not  appear  on  the  face 
of  the  proceeding.  In  re  Kaine,  10  N.  Y.  Leg. 
Obs.  257,  14  Fed.  Cas.  No.  7,598;  Com.  v. 
Walker,  14  Pa.  Co.  Ct.  586. 

But  Where  the  Writ  Is  Issued  under  the  Force 
Bill  (Act  March  2,  1833),  the  court  may  inquire 
whether  the  imprisonment  is  in  fact  for  an  act 
done  or  omitted  under  the  authority  of  the 
United  States.  Ex  p.  Sifford,  5  Am.  L.  Reg. 
659,  22  Fed.  Cas.  No.  12,848. 

6.  Validity  of  Commitment  on  Its  Face  —  United 
States. — Ex  p.  Sprout,  1  Cranch  (C.  C.)  424; 
Ex  p.  Benneit,  2  Cranch  (C.  C.)  612;  In  re  Li 
Sing,  86  Fed.  Rep.  896;  Nishimura  Ekiu  v. 
U.  S.,  142  U.  S.  651. 

Alabama.  — Ex  p.  Cameron,  81  Ala.  87;  Exp. 
McGlawn,  75  Ala.  38. 

Arkansas.  —  Ex  p.  Jackson,  45  Ark.  158; 
Ex  p.  Rohe,  5  Ark.  104. 

California.  —  Ex  p.  Bull,  42  Cal.  196;  People 
v.  Smith,  1  Cal.  9. 

Delaware.  —  Sipple  v.  Adams,  5  Harr.  (Del.) 
149. 

Indiana.  —  Davis  v.  Bible,  134  Ind.  108. 
Iowa.  — Jackson  v.  Boyd,  53  Iowa  536. 
Louisiana.  —  State  v.  Harmon,  47  La.  Ann. 
949. 

Michigan.  —  Hamilton's  Case,  51  Mich.  174. 

Missouri.  —  Snowden  -v.  State,  8  Mo.  483; 
In  re  Bouquet te,  14  Mo.  App.  576. 

New  York.  —  People  v.  Reese,  (Surrogate 
Ct.)  24  Misc.  (N.  Y.)  528;  Squires's  Case,  (N. 
Y.  Super.  Ct.)  12  Abb.  Pr.  (N.  Y.)  38;  Matter 
of  Percy,  2  Daly(N.  Y.)  530;  People  v.  Sheriff, 
(County  Ct.)  ir  Civ.  Pro.  (N.  Y.)  172. 

Pennsylvania.  —  Com.  v.  Jones,  I  Lack.  L. 
Rec.  (Pa.)  415. 

Probable  Cause.  —  The  court  will  inquire  only 
whether  the  commitment  states  sufficient  prob- 
able cause  to  believe  the  accused  guilty  of  the 
offense  charged.  U.  S.  v.  Johns,  4  Dall.  (U.  S.) 
412;  U.  S.  v.  Bates,  24  Fed.  Cas.  No.  14,544- 
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province  of  the  committing  officer  to  determine  in  reaching  the  conclusion 
that  the  prisoner  should  be  committed  for  trial  1  or  which  is  a  matter  of 
defense  to  be  determined  by  the  trial  court  when  the  case  shall  come 
before  it.2 

Examination  of  Evidence  Before  Committing  Officer.  —  It  is  well  settled  that  the  court, 
on  the  hearing  in  a  habeas  corpus  proceeding,  may  inquire  whether  there  is 
any  legal  evidence  to  support  the  commitment,3  but  the  authorities  are  not  in 
accord  as  to  whether  the  weight  and  sufficiency  of  evidence  tending  to  sup- 
port the  commitment  may  be  considered.  In  the  federal  courts  the  present 
rule  is  that  that  matter  cannot  be  inquired  into,4  though  there  have  been 
decisions  to  the  contrary.5  In  the  state  courts  there  are  two  lines  of  deci- 
sions on  this  subject,  one  holding  that  the  weight  and  sufficiency  of  the  evi- 
dence is  not  open  to  review,6  while  the  other  holds  that  the  court  may  examine 

4.  Sufficiency  of  Evidence  Before  Committing 
Officer  Not  Inquired  into  by  Federal  Courts.  —  Ex 

p.  Jones,  96  Fed.  Rep.  200;  In  re  Morris,  40 
Fed.  Rep.  824;  In  re  Byron,  18  Fed.  Rep.  722; 
In  re  Kaine,  10  N.  Y.  Leg.  Obs.  257,  14  Fed. 
Cas.  No.  7,598:  In  re  Macdonnell,  11  Blatchf. 
(U.  S.)  170,  16  Fed.  Cas.  No.  8,772;  In  re 
Stupp,  12  Blatchf.  (U.  S.)  501,  23  Fed.  Cas. 
No.  13,563;  Exp.  Van  Aernam,  3  Blatchf.  (U. 
S.)  160,  28  Fed.  Cas.  No.  16,824;  J*  re  Vere- 
maitre,  3  Am.  L.  J.  N.  S.  438,  28  Fed.  Cas. 
No.  16,915. 

5.  Weight  of  Evidence  Formerly  Considered  by 
Federal  Courts. —  U.  S.  v.  Bates,  24  Fed.  Cas. 
No.  14,544;  Matter  of  Van  Campen,  2  Ben.  (U. 
S.)  419,  28  Fed.  Cas.  No.  16,835;  re  Martin, 
5  Blatchf.  (U.  S.)  303,  16  Fed.  Cas.  No.  9,151. 
See  also  In  ie  Henrich,  5  Blatchf.  (U.  S.)  414, 
11  Fed.  Cas.  No.  6,369. 

In  Ex  p.  Bennett,  2  Cranch  (C.  C.)  612,  the 
court  decided  that  they  would  examine  the 
witnesses  as  they  were  all  present,  but  said 
that  they  would  not  consider  themselves 
bound  by  this  case  as  a  precedent. 

6.  State  Decisions  Holding  Evidence  Before  Com- 
mitting Officer  Not  Reviewable  —  Arkansas. — 
Ex  p.  Perdue,  58  Ark.  285;  Ex  p.  Jackson,  45 
Ark.  158. 

Georgia.  —  State  v.  Asselin,  T.  U.  P.  Charlt. 
(Ga.)  184. 

Indiana.  —  Farmer  v.  Lewis,  92  Ind.  444,  47 
Am.  Rep.  153.  See  also  Wentworth  v.  Alex- 
ander, 66  Ind.  39;  Stewart  v.  Jessup,  51  Ind. 
413,  19  Am.  Rep.  739;  Wright  v.  State,  5  Ind. 
290,  61  Am.  Dec.  90.  But  where  the  commit- 
ment is  defective,  the  statute  authorizes  the 
judge  who  issues  the  writ  to  call  witnesses 
before  him,  inquire  into  the  guilt  of  the 
prisoner,  and  to  remand,  recognize,  or  dis- 
charge him,  as  he  may  judge  proper.  State 
v.  Best,  7  Blackf.  (Ind.)  611. 

Louisiana.  —  State  v.  Scott,  39  La.  Ann.  943. 
Maine.  —  Phinney,  Petitioner,  32  Me.  440. 
Missouri.  —  Matter  of  Harris,  47  Mo.  164. 
Nebraska. — State  v.   Banks,  24  Neb.  322; 
Matter  of  Balcom,  12  Neb.  316. 

New  Jersey.  —  Peltier  v.  Pennington,  14  N. 
J.  L.  312. 

Oregon.  —  Merriman  v.  Morgan,  7  Oregon  68. 
Pennsylvania.  —  Com.  v.  Kintzer,  16  Pa.  Co. 
Ct.  453;  Com.  v.  Warden,  4  Pa.  Dist.  605; 
Com.  v.  Carlisle,  Bright.  (Pa.)  36;  Com.  v. 
Taylor,  n  Phila.  (Pa.)  386,  32  Leg.  Int.  (Pa.) 
142;  Schofield  v.  Root,  12  Phila.  (Pa.)  333,  35 
Leg.  Int.  (Pa.)  384. 

Vermont.  —  Hathaway  v.  Holmes,  I  Vt.  405; 
99  .  Volume  XV. 


And  if  it  complies  with  this  requirement, 
the  court  will  not  consider  any  mere  irregu- 
larities or  informalities.  Price  v.  McCarty,  89 
Fed.  Rep.  84;  Ex  p.  Granice,  51  Cal.  375; 
Jones  v.  Timberlake,  6  Rand.  (Va.)  678;  State 
v.  Plant.  25  W.  Va.  119  52  Am.  Rep.  211. 

Commitment  Charging  Acts  Not  Criminal.  — 
The  court  in  a  habeas  corpus  case  may  con- 
sider whether  the  acts  charged  in  the  com- 
mitment constitute  a  crime  in  law.  Dodd's 
Case,  2  "De  G.  &  J.  510,  4  Jur.  N.  S.  291 ;  Ex  p. 
Bailey,  39  Fla.  734. 

Failure  to  Show  Venue.  —  A  commitment  is 
fatally  defective  where  it  fails  to  show  the 
j  venue.    Ex  p.  Brenner,  3  Wyo.  412. 

1.  Questions  Determinable  by  Committing 
Officer.  —  In  ie  Boyd,  49  Fed.  Rep.  48,  4  U.  S. 
App.  73;  Ex  p.  Thompson,  93  111.  89.  See 
also  supra,  this  title.  Grounds  of  Remedy  — 
Custody  under  Warrant  or  Commitment  on 
Criminal  Charge  —  Before  Indictment,  note, 
Matters  Properly  Determinable  by  Committing 
Magistrate  or  Grand  Jury. 

2.  Matters  of  Defense.  —  Ex  p.  Collier,  (Miss. 
1893)  12  So.  Rep.  597;  People  v.  Rulloff, 
(Supm.  Ct.  Spec.  T.)  3  Park.  Crim.(N.  Y.)  126. 

Which  of  Two  Bepugnant  Sections  of  a  Statute 
Applies  to  a  case  is  a  question  for  the  trial 
court  to  determine,  and  does  not  arise  in  a 
habeas  corpus  proceeding.  In  re  Bouquette, 
14  Mo.  App.  576. 

3.  Inquiry  as  to  Whether  Commitment  Is  Sup- 
ported by  Any  Legal  Evidence.  —  In  re  Stupp,  12 
Blatchf.  (U.  S.)  501,  23  Fed.  Cas.  No.  13,563; 
State  v.  Hayden,  35  Minn.  283;  People  v. 
Hagan,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
125;  Matter  of  Henry,  (Supm.  Ct.  Spec.  T.)  13 
Misc.  (N.  Y.)  734;  Com.  v.  Kintzer,  16  Pa.  Co. 
Ct.  453;  Com.  v.  Warden,  4  Pa.  Dist.  605. 

If  the  Prisoner  Waives  a  Preliminary  Examina- 
tion, and  is  committed  without  the  introduc- 
tion of  any  testimony,  he  cannot  be  dis- 
charged on  habeas  corpus,  on  the  ground  that 
there  is  no  evidence  to  sustain  the  commit- 
ment. Ex  p.  Ah  Bau,  10  Nev.  264;  State  v. 
Jones,  113  N.  Car.  669,  citing  9  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  197.  But  see  Cowcll 
v.  Patterson,  49  Iowa  514. 

Proof  of  Corpus  Delicti.  —  In  Rex  v.  Marks,  3 
East  157,  it  was  held  that  on  the  return  to  a 
writ  of  habeas  corpus,  the  court  might  go  be- 
yond the  warrant  of  commitment  and  look  at 
the  depositions  to  see  whether  there  was  a 
eorpus  delicti  justifying  the  detention.  See 
also  Matter  of  Anderson,  20  U.  C-.  Q.  B.  162; 
Ex  p.  Page,  1  B.  &  Aid.  568. 
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the  evidence  given  before  the  committing  magistrate  for  the  purpose  of  deter- 
mining whether  it  was  sufficient;  1  but  this  is  generally  by  virtue  of  statutory 
provisions  authorizing  the  court  to  inquire  whether  there  is  reasonable  or 
probable  cause  for  believing  that  the  prisoner  is  guilty  of  the  offense  with 
which  he  is  charged.2 

(2)  A fter  Indictment  and  Before  Conviction.  —  Where  a  person  in  custody 
under  an  indictment  seeks  relief  by  habeas  corpus,  the  court  on  the  hearing 
may  inquire  into  the  jurisdiction  of  the  grand  jury  by  which  the  indictment 
was  found,  and  of  the  court  in  which  the  accused  is  held  to  answer,  and  may 
discharge  him  if  a  want  of  jurisdiction  in  either  appears.3  The  court  may 
also  inquire  whether  the  grand  jury  which  found  the  indictment  existed  by 
authority  of  law,4  but  it  will  not  consider  any  irregularities  in  making  up  the 
list  of  grand  jurors,  or  in  drawing  the  grand  jury,  or  the  alleged  disqualifica- 
tion of  any  member  thereof.5 

The  Sufficiency  of  the  indictment  may  be  inquired  into  so  far  as  to  ascertain  whether 
it  charges  the  commission  of  any  act  which  is  an  indictable  offense  in  law,6 


Ex  p.  Kellogg,  6  Vt.  509;  In  re  Powers,  25  Vt. 
261;  Ex  p.  Tracy,  25  Vt.  96;  In  re  Hosley,  22 
Vt.  363;  In  re  Hackett,  53  Vt.  354. 

Wisconsin.  —  State  v.  Bloom,  17  Wis.  521; 
In  re  Eldred,  46  Wis.  530;  Matter  of  Booth,  3 
Wis.  1,  157;  Matter  of  Blair,  4  Wis.  522;  In  re 
O'Connor,  6  Wis.  288;  In  re  Falvey,  7  Wis. 
630;  In  re  Boyle,  9  Wis.  264;  In  re  Tarble,  25 
Wis.  390,  3  Am.  Rep.  85;  In  re  Perry,  30  Wis. 
268;  Crandall's  Petition,  34  Wis.  177;  Sem- 
ler's  Petition,  41  Wis.  517;  In  re  Pierce,  44 
Wis.  411. 

1.  State  Decisions  Holding  Evidence  Before  Com- 
mitting Officer  Reviewable  —  A  labama.  —  Ex  p. 
King,  102  Ala.  182;  Ex  p.  Champion,  52  Ala. 
311;  Ex  p.  Mahone,  30  Ala.  49,  68  Am.  Dec. 
in. 

California. — Ex  p.  Walpole,  85  Cal.  362; 
Ex  p.  Palmer,  86  Cal.  631;  Ex  p.  Sternes,  82 
Cal.  245;  Matter  of  Troia,  64  Cal.  152;  People 
v.  Smith,  i  Cal.  9. 

Florida.  —  Exp.  Harfourd,  16  Fla.  283. 

Illinois.  —  Matter  of  Mclntyre,  10  111.  422. 

Iowa.  —  Cowell  v.  Patterson,  49  Iowa  514. 

Kansas.  —  Matter  of  Clyne,  52  Kan.  441; 
Matter  of  Snyder,  17  Kan.  542. 

Minnesota.  —  In  re  Snell,  31  Minn.  110. 

Nevada.  —  Ex  p.  Allen,  12  Nev.  87. 

New  York.  —  People  v.  Martin,  (Supm.  Ct.) 
1  Park.  Crim.  (N.  Y.)  187,  2  Edm.  Sel.  Cas. 
(N.  Y.)  28;  People  v.  Tompkins,  (Supm.  Ct.)  1 
Park.  Crim.  (N.  Y.)  224;  People  v.  Richardson, 
(Supm.  Ct.)  4  Park.  Crim.  (N.  Y.)  656,  18  How. 
Pr.  (N.  Y.)  92,  9  Abb.  Pr.  (N.  Y.)  393,  note ;  Peo- 
ple v.  Stanley,  (Supm.  Ct.  Spec.  T.)  18  How.  Pr. 
(N.  Y.)  179;  People  *.  McFarline,  25  N.  Y. 
App.  Div.  629,  49  N.  Y.  Supp.  599;  Matter  of 
Henry,  (Supm.  Ct.  Spec.  T.)  13  Misc.  (N.  Y.) 
734- 

Texas. — The  Texas  Statute  (Code  Crim. 
Pro.,  art.  195),  provides  that  if  it  appears  that 
there  is  probable  cause  to  believe  that  an 
offense  has  been  committed  by  the  prisoner, 
he  shall  not  be  discharged,  but  shall  be  com- 
mitted or  held  for  bail  by  the  court  or  judge 
trying  the  application.  But  it  is  held  that  the 
court  will  not  discuss  the  evidence  in  a  habeas 
corpus  case.  Sharp  v.  State,  1  Tex.  App.  299; 
Williams  v.  State,  I  Tex.  App.  465;  Ex  p. 
Cook,  2  Tex.  App.  388:  Ex  p.  Rothschild,  2 
Tex.  App.  560;  Ex  p.  Day,  3  Tex.  App.  328; 


Ex  p.  Rucker,  6  Tex.  App.  81;  Ex  p.  McKin- 
ney,  5  Tex.  App.  500;  Ex  p.  Winters,  (Tex. 
Crim.  1895)  32  S.  W.  Rep.  897. 

Virginia.  — Ex  p.  Pool,  2  Va.  Cas.  276,  hold- 
ing that  it  is  a  matter  of  discretion  with  the 
judge,  to  be  regulated  by  the  circumstances 
of  the  case,  whether  he  will  look  beyond  the 
warrant  of  commitment. 

Where  There  Is  Some  Evidence  Other  than  the 
Extrajudicial  Admissions  of  the  Accused  that  an 
offense  has  been  committed,  the  accused 
charged  will  not  be  released  on  habeas  corpus 
before  trial  on  the  ground  of  a  want  of  reason- 
able or  probable  cause  for  the  commitment. 
Ex  p.  Becker,  86  Cal.  402. 

Impeachment  of  Witnesses.  —  The  statute  au- 
thorizing the  court  to  review  the  evidence 
given  before  the  committing  magistrate  does 
not  give  the  accused  the  right  to  a  writ  of 
habeas  corpus  for  the  sole  purpose  of  impeach- 
ing the  witnesses  who  testified  against  him  at 
his  examination.    Exp.  Allen,  12  Nev.  87. 

2.  Statutory  Authority  to  Review  Evidence  Be- 
fore Committing  Officer.  —  See  the  cases  cited  in 
the  next  preceding  note,  and  also  the  various 
local  codes  and  statutes  in  the  United  States. 

3.  Jurisdiction  of  Grand  Jury  —  Locality  of  Com- 
mission of  Crime.  —  U.  S.  v.  Fowkes,  49  Fed. 
Rep.  50,  affirmed  53  Fed.  Rep.  13,  3  U.  S.  App. 
247;  U.  S.  v.  Rogers,  23  Fed.  Rep.  658;  In  re 
Buell,  3  Dill.  (U.  S.)  116;  Ex  p.  Slater,  72  Mo. 
102. 

Want  of  Jurisdiction  in  Court  in  Which  Accused 
Is  Held  to  Answer.  —  U.  S.  v.  Fowkes,  53  Fed. 
Rep.  13,  3  U.  S.  App.  247,  affirming  49  Fed. 
Rep.  50;  Com.  v.  Ketner,  92  Pa.  St.  372,  37 
Am.  Rep.  692. 

4.  Legality  of  Grand  Jury.  —  Ex  p.  Farley,  40 
Fed.  Rep.  66. 

5.  Irregularities  or  Defects  in  Constitution  of 
Grand  Jury.  —  Ex  p.  Warris,  28  Fla.  371;  State 
v.  Fenderson,  28  La.  Ann.  82;  In  re  Betts,  36 
Neb.  282.  Compare  Stout  v.  Utah,  20  U.  S. 
(L.  ed.)  512,  in  which  the  court  were  equally 
divided  as  to  whether,  on  habeas  corpus,  the 
court  could  discharge  a  prisoner  for  irregulari- 
ties in  the  summons  of  the  grand  jury. 

6.  Sufficiency  of  Indictment  —  Charging  Acts 
Not  Criminal  in  Law.  —  In  re  Hacker,  73  Fed. 
Rep.  467;  Ex  p.  Maier,  103  Cal.  476,  42  Am. 
St.  Rep.  129;  Ex  p.  McNulty,  77  Cal.  164; 
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but  mere  defects  of  form  will  not  be  considered,1  unless  the  indictment  is 
so  defective  in  the  material  averments  that  it  would  be  the  manifest  duty 
of  the  court  in  which  it  might  be  brought  to  trial  to  decline  to  take  any  action 
on  it.3 

The  Guilt  or  Innocence  of  the  Accused,  when  an  indictment  has  been  found  against 
him,  is  a  question  which  the  trial  court  alone  can  consider,  and  cannot  be 
determined  on  habeas  corpus,  however  clear  the  proof  of  innocence  may  be.3 

The  Identity  of  an  Offender  who  has  been  indicted  in  a  federal  court  and  is 
arrested  in  another  district,  under  a  warrant  issued  on  such  indictment,  is  a 
matter  for  the  determination  of  the  United  States  commissioner  before  whom 
he  is  brought  for  trial,  and  is  not  open  to  inquiry  on  habeas  corpus.4 

The  Question  of  Former  Jeopardy  as  a  ground  of  relief  of  a  person  under  indict- 
ment has  been  treated  in  another  part  of  this  article.5 

(3)  After  Conviction.  —  Where  a  prisoner  in  custody  under  a  sentence  of 
conviction  seeks  to  be  discharged  on  habeas  corpus,  it  is  well  settled  as  a 
general  rule  that  the  inquiry  is  limited  to  the  question  whether  the  court  in 
which  the  prisoner  was  convicted  had  jurisdiction  in  the  premises,6  and  the 


Ex  p.  Kearny,  55  Cal.  212;  Ex  /.  Harrold,  47 
Cal.  129;  Matter  of  Corryell,  22  Cal.  178; 
Ex  p.  Prince,  27  Fla.  196,  26  Am.  St.  Rep.  67; 
Com.  v.  Ketner,  92  Pa.  St.  372,  37  Am.  Rep. 
692.  See  also  U.  S.  v.  McClay,  4  Cent.  L.  J. 
255,  26  Fed.  Cas.  No.  15,660.  But  see  Hatch 
v.  St.  Clair,  1  Ohio  Cir.  Dec.  421,  2  Ohio  Cir. 
Ct.  163,  in  which  case  it  was  held  that  the  fact 
that  an  indictment  charges  no  crime  known  to 
the  law  cannot  be  tried  by  habeas  corpus  from 
the  Circuit  Court,  because  a  demurrer  to  the 
indictment  would  raise  the  question,  and,  if 
wrongly  decided,  it  could  be  reviewed  on  error. 

Whether  the  Facts  Alleged  Constitute  the  Crime 
Charged,  as  whether  a  scheme  is  a  lottery  and 
so  constitutes  an  offense  against  the  lottery 
law,  is  a  question  for  the  trial  court,  and  will 
not  be  considered  on  habeas  corpus.  Horner 
v.  U.  S.,  143  U.  S.  570. 

1.  Mere  Defects  of  Form  Not  Considered  — 
United  Stales.  —  Matter  of  Clark,  2  Ben.  (U. 
S.)  540.  Compare  U.  S.  v.  Fowkes,  49  Fed. 
Rep.  50,  affirmed  53  Fed.  Rep.  13,  3  U.  S.  App. 
247- 

Alabama.  —  Ex  p.  Whitaker,  43  Ala.  323. 

Florida.  —  Ex  p.  Prince,  27  Fla.  196,  26  Am. 
St.  Rep.  67. 

Mississippi.  —  Emanuel  v.  State,  36  Miss. 
627. 

Nevada.  —  Exp.  Kitchen,  19  Nev.  178. 

Oklahoma.  —  Matter  of  Le  Roy,  3  Okla.  322. 

Texas.  —  Ex  p.  Beverly,  34  Tex.  Crim.  644. 

The  Texas  Statute  expressly  provides  that  the 
sufficiency  or  validity  of  an  indictment  cannot 
be  appropriately  presented  by  a  writ  of  habeas 
corpus.    Parker  v.  State,  5  Tex.  App.  579. 

The  Indiana  Statute  forbids  any  inquiry  in 
habeas  corpus  proceedings  into  the  legality  of 
any  process  issued  from  the  Circuit  Court  on 
an  indictment  or  information.  KinninRham 
v.  Dickey,  125  Ind.  180. 

2.  Indictment  Fatally  Defective  in  Material 
Averments.  —  Matter  of  Clark,  2  Ben.  (U.S.) 
540. 

Uncertainty  in  the  Description  of  the  Offense 
Charged  has  been  held  a  proper  matter  for  the 
court  to  consider  in  passing  on  the  sufficiency 
of  the  intlictment  when  questioned  on  habeas 
corpus.    Republic  v.  liynum,  Dall.  (Tex.)  376. 

3.  Question  of  Ouilt  or  Innocence  Cannot  Bo  Con- 


sidered.—  People  v.  McLeod,  25  Wend.  (N.  Y.) 
483,  1  Hill  (N.  Y.)  377,  37  Am.  Dec.  328. 

In  New  York  it  is  held  that,  on  habeas  cor- 
pus, an  indictment  may  be  held  void  on  the 
ground  that  it  was  found  on  no  legal  evidence, 
as  such  objection  raises  a  question  of  jurisdic- 
tion, and  calls  for  a  consideration  as  to  whether 
there  was  any  evidence.  Matter  of  Klein, 
(Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  107. 

4.  Identity  of  Offender. —  Horner  v.  U.  S., 
143  U.  S.  207. 

5.  Former  Jeopardy.  —  See  supra,  this  title, 
Grounds  of  Remedy —  Custody  under  Warrant 
or  Commitment  on  Criminal  Charge  —  A  fter  In- 
dictment—  Former  Jeopardy. 

6.  Extent  of  Inquiry  on  Habeas  Corpus  —  Juris- 
diction of  Trial  Court  —  United  States.  —  Ex  p. 
Parks,  93  U.  S.  18;  Ex  p.  Carll,  106  U.  S.  521; 
Ex  p.  Yarbrough,  no  U.  S.  651;  Ex  p.  Bige- 
low,  113  U.  S.  328;  Cuddy,  Petitioner,  131  U. 
S.  280;  Ex  p.  Fisk,  113  U.  S.  713;  In  re  May- 
field,  141  U.  S.  107;  Craemer  v.  Washington, 
168  U.  S.  124;  Ex  p.  Shaffenburg,  4  Dill.  (U. 
S.)27i. 

Alabama.  —  Exp.  Bizzell,  112  Ala.  2IO. 

Arkansas.  —  Ex  p.  Brandon,  49  Ark.  143. 

California.  —  Ex  p.  Hollis,  59  Cal.  405; 
Exp.  McCullouRh,  35  Cal.  97;  Exp.  Cohn,  55 
Cal.  193;  Ex  p.  Sternes,  77  Cal.  156;  Ex  p.  Ah 
Men,  77  Cal.  198,  n  Am.  St.  Rep.  263;  Ex  p. 
Spencer,  83  Cal.  460;  People  v.  O'Neil,  47 
Cal.  log. 

Colorado.  —  People  v.  District  Ct.,  6  Colo. 
534;  Teller  v.  People,  7  Colo.  451. 

Iowa.  — Turney  v.  Barr,  75  Iowa  758. 

Massachusetts.  —  Clarke's  Case,  12  Cush. 
(Mass.)  321. 

Michigan.  —  Romeyn  v.  Caplis,    17  Mich. 

45S- 

Minnesota.  —  State  v.  Kinmore,  54  Minn. 
135,  40  Am.  St.  Rep.  305;  State  v.  McMahon, 
69  Minn.  265. 

Mississippi.  —  Donncll  v.  State,  48  Miss.  66t, 
12  Am.  Rep.  375. 

Missouri.  —  State  v.  Dobson,  135  Mo.  r; 
Ex  p.  O'Brien,  127  Mo.  477;  Ex  p.  Snyder,  64 
Mo.  58;  Exp.  Bedard,  106  Mo.  616. 

Alew  York.  —  People  v.  Protestant  Episcopal 
House  of  Mercy,  128  N.  Y.  180,  625.  reversing 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  399,  4">; 
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validity  of  the  sentence  or  process  on  its  face;  1  but  no  inquiry  can  be  had 
into  the  sufficiency  of  the  evidence  to  support  the  conviction,3  or  into  any 
question  which  it  was  the  province  of  the  trial  court  to  determine,  because  it 
is  not  the  province  of  the  writ  to  retry  issues  of  fact  or  to  review  the  rulings 
of  the  trial  court.3 

The  Court  May  Go  Behind  the  Record  in  its  inquiry  into  this  question  where  the 

People  v.  Durston,  no,  N.  Y.  569,  16  Am.  St. 
Rep.  859;  People  v.  Stout,  81  Hun  (N.  Y.)  336; 
People  v.  Wilson,  88  Hun  (N.' Y.)  258;  People 
v.  Liscomb.  60  N.  Y.  559,  19  Am.  Rep.  211; 
People  v.  Warden,  100  N.  Y.  20;  People  v. 
Webster,  75  Hun  (N.  Y.)  278;  People  v.  Raw- 
son,  61  Barb  (N.  Y.)  619;  People  v.  Divine, 
(Supm.  Ct.)  5  Park.  Crim.  (N.  Y.)  62,  21  How. 
Pr.  (N.  Y.)  80,  11  Abb.  Pr.  (N.  Y.)  90;  Decker 
v.  Ekelman,  (County  Ct.)  17  Misc.  (N.  Y.)  665; 
Matter  of  Prime.  I  Barb.  (N.  Y.)  340,  5  N.  Y. 
Leg.  Obs.  409;  Matter  of  Baker,  (Supm.  Ct.) 
11  How.  Pr.  (N.  Y.)  418;  Matter  of  Moses, 
(Supm.  Ct.  Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.) 
189,  66  How.  Pr.  (N.  Y.)  296,  1  N.  Y.  Crim.  509; 
People  v.  Markell,  (County  Ct.)  22  Misc.  (N. 
Y.)  607;  People  v.  Neilson,  16  Hun  (N.Y.)  214; 
People  v.  Bowe,  (Supm.  Ct.  Spec.  T.)  58  How. 
Pr.  (N.  Y.)  393;  Matter  of  Place,  (C.  PI.)  34 
How.  Pr.  (N.  Y.)  259;  Gray's  Case,  (Supm. 
Ct.)  11  Abb.  Pr.  (N.  Y.)  56,  sub  nom.  People  v. 
Gray,  (Supm.  Ct.)  4  Park.  Crim.  (N.  Y.)  616. 

Ohio.  —  Ex  p.  Bushnell,  9  Ohio  St.  77; 
'Exp.  Wagener,  1  Disney  (Ohio)  10. 

Pennsylvania.  —  Williamson's  Case,  26  Pa. 
St.  9,  67  Am.  Dec.  374;  Com.  v.  Debtors' 
Apartment,  1  Ashm.  (Pa.)  10. 

Texas.  —  Darrah  v.  Westerlage,  44  Tex.  388. 

Washington.  —  Matter  of  Lybarger,  2  Wash. 
131. 

Wisconsin.  — In  re  McDonald,  74  Wis.  450; 
In  re  Eldred,  46  Wis.  530.  See  also  supra,  this 
title,  Grounds  of  Remedy —  Custody  under  Judg- 
ments or  Orders  of  Court. 

The  Reasons  of  the  Attorney-General  for  Ap- 
pointing an  Assistant  to  enforce  the  Kansas 
liquor  law,  as  he  is  authorized  to  do  whenever 
the  county  attorneys  cannot  or  will  not  act,  are 
not  open  to  examination  on  habeas  corpus  by 
a  person  tried  and  convicted  on  an  information 
filed  by  such  assistant.  Matter  of  Gilson,  34 
Kan.  641. 

1.  Validity  of  Sentence  —  Defective  Record.  — 

Ex  p.  Phillips,  57  Miss.  357;  Ex  p.  Gafford, 
(Nev.  1899)  57  Pac.  Rep.  484;  Bennac  v.  Peo- 
ple, 4  Barb.  (N.  Y.)~3i;  Stewart's  Case,  (C. 
PI.)  1  Abb.  Pr.  (N.  Y.)  210;  People  v.  New 
York  Juvenile  Asylum,  (Supm.  Ct.  Spec.  T.)  12 
Abb.  Pr.  (N.  Y.)  92;  People  v.  Whitney, 
(County  Ct.)  22  Misc.  (N.  Y.)  226;  People  v. 
Markell,  (County  Ct.)  22  Misc.  (N.  Y.)  607; 
People  v.  Willett,  26  Barb.  (N.  Y.)  78,  6  Abb. 
Pr.  (N.  Y.)  37,  15  How.  Pr.  (N.  Y.)  210;  Peo- 
ple v.  Kelly,  35  Barb.  (N.  Y.)444;  In  re  O'Con- 
nor, 6  Wis.  288. 

Certainty  and  Definiteness  of  Sentence.  —  Ex  p. 
Murray,  43  Cal.  455. 

Contradictory  Copies  of  Record  of  Judgment  — 
Which  Valid  Not  Determined  on  Habeas  Corpus.  — 
Ex  p.  Williams,  89  Cal.  421. 

The  Jurisdiction  of  a  Judge  of  the  Supreme  Court 
of  Canada  in  matters  of  habeas  corpus,  where 
there  has  been  a  conviction  in  criminal  cases, 
is  limited  to  an  inquiry  into  the  cause  of  im- 
prisonment as  disclosed  by  the  warrant  of 


commitment.    Ex  p.  Macdonald,  27  Can.  Sup. 

Ct.  683. 

2.  No  Inquiry  into  Sufficiency  of  Evidence  — 

United  States.  —  In  re  Jordan,  49  Fed.  Rep. 
238;  In  re  Haskell,  52  Fed.  Rep.  795. 

California.  —  Ex  p.  Long,  114  Cal.  159; 
Ex  p.  Spencer,  83  Cal.  460. 

Connecticut.  —  In  re  Bion,  59  Conn.  372. 
Minnesota.  —  State  v.  Norby,  69  Minn.  451. 
Mississippi.  —  Donnell  v.  State,  48  Miss.  661, 
12  Am.  Rep.  375. 

Nevada.  — Ex  p.  Winston,  9  Nev.  71;  Ex  p. 
Crawford,  (Nev.  1897)  49  Pac.  Rep.  1038. 

New  York.  —  People  v.  Markell,  (County 
Ct.)  22  Misc.  (N.  Y.)  607;  People  v.  Hagan, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  125; 
Matter  of  Miller,  (Supm.  Ct.  Spec.  T.)  1  Abb. 
N.  Cas.  (N.  Y.)  4,  note;  Matter  of  Prime,  1 
Barb.  IN.  Y.)  340;  Matter  of  Baker,  (Supm. 
Ct.)  11  How.  Pr.  (N.  Y.)  418;  People  v.  New 
York  Catholic  Protectory,  38  Hun  (N.  Y.)  127, 
101  N.  Y.  195;  Matter  of  Serafino,  (Supm.  Ct.) 
66  How.  Pr.  (N.  Y.)  178;  People  v.  Protestant 
Episcopal  House  of  Mercy,  128  N.  Y.  180,  re- 
versing Matter  of  Danziger,  59  Hun  (N.  Y.) 
624,  37  N.  Y.  St.  Rep.  50,  and  Matter  of  Simon, 
59  Hun  (N.  Y.)  624,  37  N.  Y.  St.  Rep.  48; 
People  v.  Sisters  of  St.  Dominick,  34  Hun 
(N.  Y.)  463,  2  N.  Y.  Crim.  528,  1  How.  Pr. 
N.  S.  (N.  Y.)  132;  In  re  Diss  Debar,  (Supm. 
Ct.  Spec.  T.)  3  N.  Y.  Supp.  667;  Matter  of 
Wright,  29  Hun  (N.  Y.)  357,  65  How.  Pr.  (N. 
Y.)  119. 

Virginia.  —  Marx  v.  Milstead,  (Va.  1889)  9 
S.  E.  Rep.  617;  Ex  p.  Marx,  86  Va.  40. 

Compare  Gerdemann  v.  Com.,  11  Phila.  (Pa.) 
374,  32  Leg.  Int.  (Pa.)  13,  holding  that  on  an 
application  for  a  writ  of  habeas  corpus,  the 
court  will  examine  the  proceedings  and  the 
evidence,  but  it  is  sufficient  if  the  court  can  see 
that  a  verdict  would  be  not  without  evidence 
to  sustain  it.  See  also  Com.  v.  M'Keagy,  1 
Ashm.  (Pa.;  248. 

3.  No  Inquiry  into  Matters  Within  Province  of 
Trial  Court  to  Determine.  —  See  supra,  this  title, 
Grounds  of  Remedy —  Custody  under  Jtidgments 
or  Orders  of  Court  —  Errors  and  Irregularities. 

An  Issue  as  to  the  Age  of  a  person  alleged  to 
have  been  sentenced  illegally  because  of  his 
age  cannot  be  considered  on  habeas  corpus. 
Exp.  Kaufman,  73  Mo.  588;  People  v.  House 
of  Refuge,  (Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  N. 
S.  (N.  Y.)  112. 

Validity  of  Statute  Relating  to  Crime  Charged. 
—  In  Ex  p.  Mitchell,  104  Mo.  121,  24  Am.  St. 
Rep.  324,  it  was  held  that  it  was  a  question  for 
the  trial  court  whether  the  statute  relating  to 
the  offense  charged  had  ever  been  legally 
adopted,  and  could  not  be  considered  on 
habeas  corpus. 

As  to  Inquiry  into  the  Constitutionality  of  Stat- 
utes, see  infra,  this  section.  Constitutionality  of 
Statutes. 

Whether  an  Indictment  Was  Ever  Found  by  a 
Grand  Jury  cannot  be  considered  on  habeas 
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tribunal  is  one  of  appellate  jurisdiction  in  respect  to  the  court  by  which  the 
commitment  was  made,1  or  where  the  latter  court  was  one  of  inferior  and 
limited  jurisdiction,2  though  it  seems  that  in  case  of  courts  of  co-ordinate 
jurisdiction,  only  the  record  of  the  trial  can  be  considered.3 

(4)  Commitments  for  Contempt.  —  Where  the  party  seeking  relief  by  habeas 
corpus  from  imprisonment  is  in  custody  by  virtue  of  a  commitment  for  con- 
tempt, the  court  or  judge  by  whom  the  matter  is  heard  may  inquire  into  the 
jurisdiction  of  the  court  or  body  by  which  the  commitment  was  made,  as  in 
other  cases  of  custody  under  judicial  process,4  and  the  inquiry  may  be 
extended  to  matters  outside  the  record,  but  not  inconsistent  with  it.5  The 
presumption,  however,  in  the  absence  of  anything  in  the  record,  or  of  any 
showing  by  extrinsic  evidence,  is  in  favor  of  the  validity  of  a  commitment 
by  a  court  of  general  jurisdiction,6  but  a  decision  by  a  court  or  judge  in  favor 
of  his  jurisdiction  to  make  the  commitment  is  not  conclusive.7 

The  Form  of  the  Commitment  also,  may  be  looked  to,  in  order  to  see  that  it 
specially  and  plainly  charges  the  contempt,  and  is  otherwise  sufficient  to 
authorize  the  detention  of  the  prisoner.8 


corpus,  where  the  indictment  was  regular  upon 
its  face.    Ex  p.  Twohig,  13  Nev.  302. 

As  to  the  Insufficiency  of  the  Indictment  as  a 
ground  for  discharge  on  habeas  corpus,  see 
supra,  this  title,  Grounds  of  Remedy — Custody 
under  Warrant  or  Commitment  on  Criminal 
Charge. 

Whether  a  De  Facto  Penitentiary  Is  Such  De  Jure 

cannot  be  considered  on  habeas  corpus.  Kin- 
gen  v.  Kelley,  3  VVyo.  566. 

The  Regularity  of  the  Proceedings  which  re- 
sulted in  the  judgment  under  which  the  pris- 
oner is  detained  cannot  be  inquired  into  on 
habeas  corpus.    In  re  Truman,  44  Mo.  181. 

1.  Going  Behind  Record  —  To  Inquire  as  to  In- 
ferior Court's  Jurisdiction.  —  In  re  May  field,  141 
U.  S.  107;  Cuddy,  Petitioner,  131  U.  S.  280. 

To  Determine  Whether  Act  Charged  Was  Crimi- 
nal.—  Ex  p.  Kearny,  55  Cal.  212.  See  also 
Ex  p.  Hollis,  59  Cal.  405;  Ex  p.  Halsted,  89 
Cal.  471. 

A  Person  Who  Was  Not  a  Party  to  a  proceed- 
ing cannot  attack  the  jurisdiction  of  the  court 
collaierally  by  evidence  dehors  the  record  on 
habeas  corpus.    In  re  Lennon,  166  U.  S.  548. 

Facts  Inconsistent  with  the  Record  cannot  be 
considered  where  the  jurisdiction  of  the  court 
is  attacked  on  habeas  corpus.  In  re  Mayfield, 
141  U.  S.  107.  See  also  Murrah  v.  State,  51 
Miss.  652. 

2.  Commitment  by  Court  of  Inferior  and  Limited 
Jurisdiction.  —  Smith  v.  Clausmeier,  136  Ind. 
105,  43  Am.  St.  Rep.  311. 

3.  Court  of  Co  ordinate  Jurisdiction  Not  Author- 
ized to  Go  Behind  Record.  —  Ex  p.  Alexander, 
14  Fed.  Rep.  680. 

After  Affirmance  of  a  Conviction  by  the  Su- 
preme Court,  only  a  want  of  jurisdiction 
apparent  on  the  face  of  the  record  can  be 
considered  on  habeas  corpus.  Daniels  v. 
Towers,  79  Ga.  785. 

4.  Inquiry  into  Jurisdiction  of  Court  Making 
Commitment.  —  See  supra,  this  title,  (hounds  of 
Remedy  —  Custody  under  Judgments  or  Orders  of 
Court — Commitments  for  Contempt — In  General, 
note  Commitment  Void  for  Want  oj  Jurisdic- 
tion. 

Commitment  of  Witness  by  Legislature  —  Legis- 
lative  Powers  Examined  on  Habeas   Corpus.  — 


In  re  Falvey,  7  Wis.  630;  Burnham  v.  Morris- 
sey,  14  Gray  (Mass.)  226,  74  Am.  Dec.  676. 

The  Principle  Applicable  in  case  the  custody 
is  under  a  commitment  for  contempt  is  sub- 
stantially the  same  as  where  it  is  under  any 
other  judgment,  so  far  as  concerns  the  ques- 
tion of  collateral  review  or  impeachment. 
In  re  Jordan,  49  Fed.  Rep.  238. 

5.  Inquiry  into  Matters  Outside  Record.  — 
Cuddy,  Petitioner,  131  U.  S.  280;  hi  re  George, 
3  Ohio  Cir.  Dec.  104,  5  Ohio  Cir.  Ct.  207. 

Record  Imports  Verity.  —  The  record  of  a  pro- 
ceeding for  contempt  imports  absolute  verity 
and  cannot  be  questioned  on  habeas  corpus. 
Ex  p.  Bcrifman,  3  Wyo.  396. 

Where  the  Commitment  Is  by  an  Inferior  Court, 
the  jurisdictional  recitals  in  the  commitment 
may  be  attacked  on  habeas  corpus.  Ex  p. 
O'Brien,  127  Mo.  477. 

6.  Presumption  as  to  Jurisdiction.  —  Cuddy, 
Petitioner,  131  U.  S.  280;  Tolleson  v.  Greene, 
83  Ga.  499;  Robb  v.  McDonald,  29  Iowa  330,  4 
Am.  Rep.  211. 

Commitment  by  Inferior  Court.  —  Where  the 
commitment  is  by  an  inferior  court,  the  juris- 
dictional facts  recited  may  be  contradicted. 
Ex  p.  O'Brien,  127  Mo.  477. 

A  Commitment  by  a  Notary  Public,  taking  dep- 
ositions for  a  contempt  on  the  part  of  a  wit- 
ness in  refusing  to  answer  interrogatories, 
raises  no  presumption  of  jurisdiction,  and  it  is 
the  duty  of  the  court  to  examine  whether  the 
commitment  is  within  the  meaning  and  spirit 
as  well  as  the  letter  of  the  law.  Ex /.  Krieger, 
7  Mo.  A  pp.  367. 

7.  Decision  of  Court  in  Favor  of  Its  Own  Juris- 
diction Not  Conclusive.  —  Devlin's  Case,  (C.  PI.) 
5  Abb.  Pr.  (N.  Y.)  281. 

A  Judge  at  Chambers  will  not,  on  habeas  cor- 
pus, review  the  decision  of  the  general  term  of 
the  court  that  it  had  jurisdiction  of  the  action 
in  which  the  order  of  commitment  by  it  was 
made.  People  v.  Orser,  (Supm.  Ct.)  12  How. 
Pr  (N.Y.)5So. 

8.  Form  of  Commitment,  —  People  v.  Sheriff, 
29  Barb.  (N.  Y.)  O22;  Matter  of  Percy,  2  Daly 
(N.  Y.)  530;  People  v.  Kelly,  (Supm.  Ct.  Gen. 
T.)  21  How.  Pr.  (N.  Y.)  54,  103,  24  N.  Y.  745 
Matter  of  Baker,  (Supm.  Ct.)  11  How.  Pr.  (N. 

Volume  XV. 


Hearing  and  Determination.  HABEAS  CORPUS.        Extent  of  Inquiry  on  Hearing. 


The  Existence  of  the  Facts  Recited  in  the  Commitment  is  deemed  to  be  conclusively 
established  and  cannot  be  questioned  on  habeas  corpus,1  but  the  court  may 
determine  whether  they  are  such  as  in  law  will  constitute  a  contempt.8 

Contempts  by  Witnesses.  —  Where  the  commitment  is  predicated  on  the  refractory 
conduct  of  a  witness,  the  court,  on  habeas  corpus  to  procure  his  release,  may 
inquire,  as  in  other  contempt  cases,  whether  the  court  by  which  he  was  com- 
mitted had  jurisdiction  of  the  proceeding  in  which  the  commitment  was  made.3 
It  is  generally  held,  also,  that  the  court  may  inquire  whether  the  question 
which  the  witness  refuses  to  answer  was  pertinent  or  was  one  which  could 
properly  be  asked,'*  though  it  has  been  held  that  the  court  cannot  inquire 
whether  the  questions  put  to  the  witness  were  proper,  or  whether  he  was 
privileged  from  answering.5 

(5)  Constitutionality  of  Statutes.  —  The  present  weight  of  authority  is  to 
the  effect  that  where  a  party  is  in  custody  by  virtue  of  a  statute  or  ordinance, 
the  court  may  inquire  into  the  constitutionality  thereof  on  habeas  corpus, 
whether  the  application  was  made  before  or  after  conviction,  and  may  dis- 
charge the  prisoner  if  it  is  of  opinion  that  such  statute  or  ordinance  is  uncon- 
stitutional, because  an  unconstitutional  law  is  void,  and  a  conviction  under  it 
is  not  merely  erroneous,  but  is  illegal  and  void,6  though  in  some  jurisdictions 


Y.)  418.  See  also  supra,  this  title,  Grounds  of 
Remedy — Commitments  for  Contempt — Indefi- 
nite Commitments. 

1.  Facts  Recited  in  Commitment  Not  Reviewable 
on  Habeas  Corpus  —  United  States.  —  Ex  p. 
Terry,  128  U.  S.  289. 

California.  —  Ex  p.  Clark,  110  Cal.  405. 

Colorado.  —  In  re  Popejoy,  (Colo.  1899)  55 
Pac.  Rep.  1083. 

Florida.  — Ex  p.  Senior,  37  Fla.  1. 

New  York.  —  People  v.  Cassels,  5  Hill  (N.  Y.) 
164;  People  v.  Fancher,  2  Hun  (N.  Y.)  226, 
reversing  15  Abb.  Pr.  N.  S.  (N.  Y.)  38. 

North  Dakota.  —  State  v.  Barnes,  5  N.  Dak. 
350. 

Sufficiency  of  Affidavits  in  Supplementary  Pro- 
ceedings.—  Where  a  defendant  is  committed 
for  contempt  in  supplementary  proceedings, 
the  sufficiency  of  the  affidavits  cannot  be  re- 
viewed on  habeas  corpus.  Matter  of  Smeth- 
urst,  2  Sandf.  (N.  Y.)  724,  4  How.  Pr.  (N.  Y.) 

2.  Sufficiency  of  Facts  to  Constitute  Contempt  — 

England.  —  Burdett  v.  Abbotl,  14  East  1811; 
Bushell's  Case,  Vaugh.  156;  Stockdale  v.  Han- 
sard, 9  Ad.  &  El.  1,  36  E.  C.  L.  13;  Sheriff's 
Case,  ir  Ad.  &  El.  273,  39  E.  C.  L.  80. 

Florida.  —  Ex  p.  Senior,  37  Fla.  r. 

Iowa.  —  State  v.  Seaton,  61  Iowa  563. 

Kansas.  —  Matter  of  Dill,  32  Kan.  668,  49 
Am.  Rep.  505. 

Mississippi. — Ex  p.  Hickey,  4  Smed.  &  M. 
(Miss.)  751. 

Pennsylvania.  —  Com.  v.  Gibbons,  9  Pa. 
Super.  Ct.  527. 

Tennessee.  —  State  v.  Galloway,  5  Coldw. 
(Tenn.)  326,  98  Am.  Dec.  404. 

3.  Inquiry  into  Jurisdiction  to  Commit  Refrac- 
tory Witnesses.  —  Ex  p.  Fisk,  113  U.  S.  713; 
Ex  p.  Pearce,  111  Ala.  99;  Matter  of  Hall,  10 
Mich.  210;  People  v.  Hannah,  92  Hun  (N.  Y.) 
476;  People  v.  Cassels,  5  Hill  (N.  Y.)  164; 
Myers  v.  Janes,  (Supm.  Ct.)  3  Abb.  Pr.  (N.  Y.) 
301. 

The  Validity  of  an  Indictment  on  the  trial  of 
which  a  witness  has  refused  to  testify  cannot 
be  considered  on  petition  for  a  writ  of  habeas 


corpus  to  release  him  from  imprisonment 
under  a  commitment  for  contempt.  Com.  v. 
Bell,  145  Pa.  St.  374- 

4.  Inquiry  into  Propriety  of  Questions.  —  Ex  p. 
Zeehandelaar,  71  Cal.  238;  Bradley  v.  Veazie, 
47  Me.  85;  Holman  v.  Austin,  34  Tex.  668. 

Such  an  inquiry  is  necessary  to  insure  the 
protection  of  the  constitutional  provision  that 
no  person  "  shall  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself." 
Counselman  v.  Hitchcock,  142  U.  S.  547; 
Ex  p.  Irvine,  74  Fed.  Rep.  954. 

5.  Rule  Forbidding  Inquiry  into  Propriety  of 
Questions. —  People  v.  Fancher,  2  Hun  (N.  Y.) 
226,  reversing  15  Abb.  Pr.  N.  S.  (N.  Y.)  38; 
People  v.  Cassels,  5  Hill  (N.  Y.)  J64. 

6.  Inquiry  into  Constitutionality  of  Statute 
Allowed —  United  States. — Ex  p.  Siebold,  100 
U.  S.  371;  Ex  p.  Yarbrough,  no  U.  S.  651; 
Medley,  Petitioner,  134  U.  S.  160;  Savage, 
Petitioner,  134  U.  S.  176;  In  re  Brosnahan,  18 
Fed.  Rep.  62,  4  McCrary  (U.  S.)  1;  Dreyer  v. 
Pease,  88  Fed.  Rep.  978;  In  re  Wong  Yung 
Quy,  6  Sawy.  (U.  S.)  237,  47  Fed.  Rep.  717; 
Marks  v.  Pease,  4  Chicago  L.  J.  75.  But  see 
U.  S.  v.  Ames,  95  Fed.  Rep.  453,  in  which 
Jenkins,  J.,  sitting  in  the  Circuit  Court,  said 
that  where  it  was  a  fairly  debatable  and 
doubtful  question  whether  an  Act  of  Congress 
was  constitutional,  he  would  sustain  it,  and 
let  the  parties  carry  the  question  to  the 
Supreme  Court. 

Florida.  —  Exp.  Pitts,  35  Fla.  149. 
Iowa.  —  Brown    v.    Duffus,   66   Iowa  193. 
Formerly  the  rule  was  otherwise   in  Iowa. 
See  Piatt  v.  Harrison,  6  Iowa  79,  71  Am.  Dec. 
389- 

Massachusetts. —  Com.  v.  Huntley,  156 
Mass.  236. 

Mississippi.  —  Donnell  v.  State,  48  Miss.  661, 
12  Am.  Rep.  375. 

Missouri.  —  Ex  p.  Smith,  135  Mo.  223,  58 
Am.  St.  Rep.  576,  overruling  Matter  of  Harris, 
47  Mo.  164;  Ex  p.  Boenninghausen,  21  Mo. 
App.  267,  affirmed  gl  Mo.  301,  and  Ex  p. 
Bowler,  16  Mo.  App.  14,  in  which  the  opposite 
doctrine  was  laid  down. 
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it  is  held  that  this  is  a  question  for  the  determination  of  the  trial  court.1 

(6)  Custody  in  Extradition  Proceedings.  —  Where  a  prisoner  in  custody 
under  a  warrant  of  arrest  in  an  extradition  proceeding  applies  for  a  writ  of 
habeas  corpus,  the  court,  on  the  hearing,  may  inquire  into  the  validity  of  the 
warrant,2  the  jurisdiction  of  the  officer  by  whom  it  was  issued,3  the  identity 
of  the  prisoner. 4  whether  he  is  substantially  charged  with  a  crime  in  the 
demanding  state,5  and  generally  whether  the  papers  show  sufficient  cause  for 
his  detention'.6  The  court  may  also  inquire  whether  the  prisoner  was  a  fugi- 
tive from  justice  within  the  extradition  laws,  but  this  can  be  done  only  on 
evidence  to  overcome  the  finding  of  the  governor  as  to  that  fact.7 


Nevada.  —  Ex  p.  Rosenblatt,  19  Nev.  439,  3 
Am.  St.  Rep.  901. 

New  York.  —  People  v.  Durston,  (County 
Ct.)  7  N.  Y.  Crim.  350.  affirmed  55  Hun  (N.  Y.) 
64,  119  N.  Y.  569.  16  Am.  St.  Rep.  859;  People 
v.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep  211. 
See  contra.  Matter  of  Donohue,  (Supm.  Ct.)  1 
Abb.  N.  Cas.  (N.  Y.)  1,  52  How.  Pr.  (N.  Y.)  251. 

Ohio.  —  Matter  of  Kline,  6  Ohio  Cir.  Ct.  215, 
3  Ohio  Cir.  Dec.  422. 

Texas.  —  Ex  p.  Rodriguez,  39  Tex.  705; 
Exp.  Mato,  19  Tex.  App.  112;  Exp.  Kramer, 
19  Tex.  App.  123.  The  above  cases  following 
the  decision  of  the  Supreme  Court  of  the 
United  Stales  in  Ex  p.  Siebold,  100  U.  S.  371, 
without,  however,  assenting  to  its  correctness, 
overrule  the  case  of  Parker  v.  Slate,  5  Tex. 
App.  579,  which  held  that  the  constitutionality 
of  a  statute  could  not  be  inquired  into  on 
habeas  corpus. 

Virginia.  —  Ex  p.  Rollins,  80  Va.  314. 

Wisconsin.  —  Ex  p.  Booth,  3  Wis.  145;  State 
v.  Ryan,  70  Wis.  676. 

If  a  Conviction  Might  Have  Been  under  Either 
One  of  Two  Clauses  of  a  Statute,  but  the  record 
does  not  show  which,  the  court  will  not  in- 
quire on  habeas  corpus  inio  the  constitution- 
ality of  one  of  such  clauses,  because  it  will 
not  assume  that  the  conviction  was  under  that 
particular  clause.  Ex  p.  Morrison,  88  Cal. 
112. 

1.  Inquiry   into   Constitutionality  of  Statutes 

Denied.  —  People  v.  Jonas,  173  111.  316;  Matter 
of  Underwood,  30  Mich.  502;  Ex  p.  Fisher,  6 
Neb.  309. 

It  was  formerly  held  in  Iowa,  Missouri,  New 
York,  and  Texas  that  the  court  could  not  on 
habeas  corpus  inquire  into  the  constitutional- 
ity of  a  statute,  but  later  cases  in  those  states 
have  established  the  rule  to  the  contrary.  See 
the  next  preceding  note,  Inquiry  into  Constitu- 
tionality of  Statute  Allowed. 

2.  Inquiry  into  Validity  of  Warrant.  —  In  re 
Macdonnell,  11  Blatch.  (U.  S.)  79;  Com.  v. 
McCandlass,  7  Pa.  Co.  Ct.  51;  Com.  v.  Trach, 
3  Pa.  Co.  Ct.  65;  Ex  p.  Butler,  7  Luz.  L.  Reg. 
(Pa.)  209.  See  also  Ex  p.  Van  Hovcn,  4  Dill. 
(U.  S.)4i5- 

Revocation  of  Warrant.  —  If  the  warrant 
issued  by  the  governor  for  the  arrest  of  the 
alleged  fugitive  from  justice  has  been  re- 
voked, as  it  may  be,  the  grants  of  the  revoca- 
tion cannot  be  inquired  into.  State  v.  Toole, 
69  Minn.  104. 

3.  Inquiry  into  Jurisdiction.  —  In  re  Adult,  55 
Fed.  Rep.  376;  Sternaman  v.  Peck,  80  Fed. 
Rep.  883. 

4.  Inquiry  as  to  Identity  of  Prisonor. —  Kurtz 
v.  Stale,  22  Fla.  36,  1  Am.  St.  Rep.  173. 
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Recital  of  Return  as  to  Identity.  —  If  the  iden- 
tity of  the  prisoner  is  expressly  alleged  in  the 
return,  that  question  can  only  be  tried  in  the 
state  that  issued  the  requisition.  Robinson  v. 
Flanders,  29  Ind.  10;  People  v.  Conlin,  (Supm. 
Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  303;  People  v. 
Warden,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Crim. 
370;  Com  v.  McCandlass,  7  Pa.  Co.  Ct.  51. 

5.  Whether  the  Alleged  Fugitive  Is  Substan- 
tially Charged  with  a  Crime  —  United  States.  — 
Roberts  v.  Reilly,  116  U.  S.  95.  See  also 
Pearce  v.  Texas,  155  U.  S.  311 ;  Exp.  Reggel, 
114  U.  S.  643;  Webb  v.  York,  79  Fed.  Rep. 
616. 

California.  —  Ex  p.  Spears,  88  Cal.  640. 
Georgia.  —  Barranger  v.  Baum,  103  Ga.  465. 
Massachusetts.  —  See     Davis's    Case,  122 
Mass.  324. 

Mississippi. — Ex  p.  Devine,  74  Miss.  715, 
citing  7  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
630  et  seq. 

Nebraska.  —  See  In  re  Van  Sciever,  42  Neb. 
772,  47  Am.  St.  Rep.  730. 

New  York.  —  People  v.  Conlin,  (Supm.  Ct. 
Spec.  T.)  15  Misc.  (N.  Y.)  303;  People  v. 
Brady,  56  N.  Y.  182;  People  v.  Pinkerton,  77 
N.  Y.  245.  See  also  Matter  of  Heilbonn, 
(Supm.  Ct.)  1  Park.  Crim.  (N.  Y.)  429. 

North  Carolina.  —  Matter  of  Hughes,  Phil. 
L.  (61  N.  Car.)  57. 

Ohio.  —  Ex  p.  Larney,  (Cine.  Super.  Ct.)  4 
Ohio  N.  P.  304. 

The  Validity  of  the  Affidavit  on  which  the 
requisition  in  an  extradition  proceeding  was 
founded  cannot  be  impeached  by  the  prisoner, 
if  it  distinctly  charged  the  commission  of  an 
offense.  Kurtz  v.  State,  22  Fla.  36,  I  Am.  St. 
Rep.  173. 

Mode  of  Proving  Law  of  Demanding  State.  —  In 

a  judicial  investigation  as  to  whether  the  pris- 
oner is  substantially  charged  with  the  com- 
mission of  a  crime  in  the  demanding  state,  the 
court  should  not  be  held  down  to  the  rigid 
rule  of  considering  only  such  proof  of  the  laws 
of  that  state  as  has  been  formerly  tendered  in 
evidence,  but  it  may  proceed  on  its  knowledge 
of  the  laws  of  such  state.  Barranger  v. 
Baum,  103  Ga.  465.  See  also  Craven  v.  Bates, 
96  Ga.  78;  Hcrschfcld  v.  Dcxcl,  12  Ga.  582; 
Chattanooga,  etc.,  R.  Co.  v.  Jackson,  86  Ga. 
676. 

6.  Sufficiency  of  Papers  to  Authorize  Detention. 

—  Ex  p.  Powell,  20  Fla.  806;  Kurtz  v.  State,  23 
Fla.  36,  1  Am.  St.  Rep.  173. 

1.  Inquiry  as  to  Whether  Prisoner  Is  a  Fugitive 
from  Jnstico — United  States.  —  Roberts  v. 
Reilly,  1  if)  U.  S.  80;  Ex  p.  Reggel,  114  U.  S. 
642;  /;/  re  Jackson,  2  Flipp.  (U.  S.)  1S3;  In  rt 
Bloch,  87  Fed.  Rep.  981;  Ex  p.  Smith,  3  Mo 
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The  Guilt  or  innocence  of  the  alleged  fugitive,  however,  cannot  be  considered  in 
a  habeas  corpus  proceeding,  because  that  question  is  exclusively  for  the  deter- 
mination of  the  court  by  which  the  charge  is  triable,  and  it  cannot  be  thus 
decided  in  advance  of  the  trial.1 

(7)  Custody  under  Military  Authority. — Where  a  prisoner  is  in  custody 
under  a  sentence  of  a  court-martial,  or  is  held  for  trial  by  such  a  court,  the 
only  inquiry  on  a  writ  of  habeas  corpus  sued  out  by  the  prisoner  or  in  his 
behalf,  is  as  to  the  jurisdiction  of  the  court  and  the  regularity  of  its  proceed- 
ings.2 In  the  case  of  a  person  held  in  custody  by  an  officer  of  the  army  or 
navy  as  an  enlisted  soldier  or  sailor,  or  otherwise  in  the  military  or  naval  serv- " 
ice,  the  court,  on  habeas  corpus,  may  inquire  into  the  facts  on  which  the  claim 
of  authority  is  predicated,  e.  g. ,  the  validity  of  the  enlistment.3 

(8)  Custody  under  Civil  Process.  —  Where  a  party  in  custody  under  a  body 
execution,  or  other  process  against  the  person  in  a  civil  action,  applies  for  a 
writ  of  habeas  corpus  to  obtain  his  discharge  on  the  ground  that  he  is  illegally 
detained,  the  court  by  which  the  matter  is  heard  may  inquire  into  the  juris- 
diction of  the  court  in  which  such  civil  action  was  brought,4  and  the  validity 
of  the  process  under  which  the  party  is  detained,5  but  this  does  not  involve 
an  examination  into  the  regularity  of  the  proceedings  in  the  action  in  which 
the  process  was  issued.* 


Lean  ("J.  S.)  121.  See  also  In  re  Adutt,  55 
Fed.  Rep.  376. 

Alabama.  —  Ex  p.  State,  73  Ala.  503,  49  Am. 
Rep.  63,  5  Crim.  L.  Mag.  539. 

California. — Matter  of  Manchester,  5  Cal.  237. 

Florida.  —  Kurtz  v.  State,  22  Fla.  36,  1  Am. 
St.  Rep.  173. 

Indiana.  —  Hartman  v.  Aveline,  63  Ind.  344, 
30  Am.  Rep.  217. 

Iowa. — Jones  v.  Leonard,  50  Iowa  106,  32 
Am.  Rep.  116. 

New  York.  —  People  v.  Byrnes,  33  Hun  (N. 
Y  )  99,  2  N.  Y.  Crim.  398;  People  v.  Warden, 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Crim.  370. 

1.  No  Inquiry  into  Guilt  or  Innocence  of  Prisoner 
—  United  States.  —  In  re  Roberts,  24  Fed.  Rep. 
132;  In  re  Bryant,  80  Fed.  Rep.  282,  167  U.  S. 
104;  Ornelas  v.  Ruiz,  161  U.  S.  502;  In  re 
Luis  Oteiza  y  Cortes,  136  U.  S.  330;  In  re 
Bloch,  87  Fed.  Rep.  981. 

Delaware.  —  State     v.    Schlemn,    4  Harr. 
(Del.)  577- 

Indiana.  —  Hartman  v.  Aveline,  63  Ind.  344, 
30  Am.  Rep.  217. 

Mississippi.  —  Ex  p.  Devine,  74  Miss.  715. 

New  York.  —  Matter  of  Clark,  9  Wend.  (N, 
Y.)  212. 

Ohio.  —  Work  v.  Corrington,  34  Ohio  St.  64, 
32  Am.  Rep.  345;  Exp.  Larney,  (Cine.  Super. 
Ct.)  4  Ohio  N.  P.  304. 

2.  Imprisonment  by  Court  Martial.  —  See  supra, 
this  title.  Grounds  of  Remedy —  Custody  under 
Judgments  or  Orders  of  Court  —  Judgments  of 
Courts  Martial. 

3.  Validity  of  Enlistment  in  Army  or  Navy.  — 
See  supra,  this  title,  Grounds  of  Remedy  — 
Custody  by  Military  Officers. 

The  Right  of  Exemption  from  Service  May  Be 
Considered.  —  Antrim's  Case,  5  Phila.  (Pa.)  278, 
20  Leg.  Int.  (Pa.)  300,  1  Fed.  Cas.  No.  495. 

Officer  Acting  under  Orders  of  Superior.  — 
Where  a  military  officer  made  return  10  the 
writ  that  he  declined  to  obey  it  at  the  present 
time  under  orders  from  his  superior,  which 
were  produced,  the  court  refused  to  take  fur- 
ther action  in  the  matter.    Ex  p.  McQuillon,  3 
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West.  L.  Month.  440,  9  Pittsb.  Leg.  J.  (Pa.) 
27,  16  Fed.  Cas.  No.  8,924. 

4.  Custody  under  Civil  Process  —  An  Inquiry 
into  Jurisdictions.  —  See  supra,  this  title, 
Grounds  of  Remedy —  Custody  under  Judgments 
or  Orders  of  Court  —  Void  Judgments  and 
Process. 

5.  Inquiry  into  Validity  of  Civil  Process  — 

Maine.  —  Hanson  on  Habeas  Corpus,  36  Me. 
425. 

Massachusetts.  —  Blake's  Case,  106  Mass. 
501;  Com.  v.  Waite,  2  Pick.  (Mass.)  445. 

New  York.  —  Winne  v.  Houghtaling,  84  Hun 
(N.  Y.)  166;  People  v.  Willett,  26  Barb.  (N.  Y.) 
78,  15  How.  Pr.  (N.  Y.)  210;  People  v.  Kelly, 
35  Barb.  (N.  Y.)  444,  13  Abb.  Pr.  (N.  Y.)  405. 

South  Carolina.  —  Gilliam  v.  Mcjunkin,  2  S. 
Car.  442. 

Vermont.  —  Ex  p.  Davis,  18  Vt.  401 ;  Ex  p. 
Hatch,  2  Aik.  (Vt.)  28. 

Wisconsin.  —  Matter  of  Blair,  4  Wis.  522; 
Bagnall  v.  Ableman,  4  Wis.  163. 

Evidence  to  Support  Order  for  Capias  Cannot  Be 
Examined.  —  Selz  v.  Presburger,  49  N.  J.  L.  396. 

The  Sufficiency  of  the  Affidavit  on  Which  a 
Capias  Was  Issued  will  be  considered  on  habeas 
corpus.  Nelson  v.  Cutter,  3  McLean  (U.  S.) 
326,  17  Fed.  Cas.  No.  10,104;  J»  re  Vinich,  86 
Cal.  70.  4 

Where  a  Bankrupt  Is  Imprisoned  for  Debt 
under  state  laws,  and  applies  to  a  federal 
court  for  a  writ  of  habeas  corpus,  that  court 
must  determine  whether  or  not  the  debt  is  one 
which  would  be  affected  by  a  discharge  in 
bankruptcy.  In  re  Alsberg,  16  Nat.  Bankr. 
Reg.  116. 

The  Commitment  of  a  Defendant  to  Prison  for 
Nonpayment  of  a  Decree  is  void  under  the  Con- 
stitution of  Wisconsin,  which  provides  that  no 
person  shall  be  imprisoned  for  a  debt  arising 
out  of  or  founded  on  a  contract,  unless  the  de- 
fendant was  first  convicted  of  contempt  in  fail- 
ing to  make  the  payment.  Matter  of  Blair,  4 
Wis.  522. 

6.  No  Inquiry  into  Regularity  of  Proceedings.  — 

See  supra,  this  title,  Grounds  of  Remedy —  Cus- 
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(9)  Habeas  Corpus  for  Admission  to  Bail.  —  The  extent  of  the  inquiry  on 
the  hearing  in  a  habeas  corpus  proceeding  for  admission  to  bail  has  been  fully 
treated  in  another  part  of  this  work.1 

c  Conflicting  State  and  Federal  Jurisdiction.  —  The  federal 
courts  determine  the  question  of  their  own  jurisdiction,  and  no  state  court  can 
make  any  inquiry  into  it,  after  the  return  to  a  habeas  corpus,  apprising 
the  state  court  or  judge  that  the  party  is  in  custody  under  the  authority  of  the 
United  States. *  But  where  a  party  is  imprisoned  by  state  authority  for  an 
act  done  in  pursuance  of  a  law  of  the  United  States,  he  may  obtain  relief 
by  application  to  the  federal  tribunals;  and  those  courts  will  inquire  into  the 
jurisdiction  or  power  of  a  state  court  to  sentence  a  party  or  to  commit 
him  to  prison,  under  an  act  of  the  legislature  creating  or  attempting  to  create 
the  offense  for  which  the  prisoner  is  convicted  and  for  which  he  is  held  in 
custody,  and  which  is  in  violation  of  any  provision  of  the  Constitution  of  the 
United  States,  a  law  thereof,  or  the  provisions  of  a  valid  treaty.3  But  if  a 
person  be  imprisoned  under  the  criminal  or  civil  process  of  a  state  for  acts 
which  do  not  involve  any  such  conflict  of  jurisdiction,  a  federal  court  cannot 
take  him  from  such  custody  for  any  purpose  whatever.4 

2.  Evidence  —  a.  In  General.  —  Because  of  the  summary  character  of 
habeas  corpus  proceedings,  the  ordinary  rules  of  evidence  which  obtain  in 
actions  are  not  here  applicable  in  all  their  strictness.5  But  this  principle  operates 
to  relax  the  technical  rules  of  evidence  and  not  to  render  inadmissible  any 
evidence  which  would  ordinarily  be  admitted  in  a  judicial  proceeding.  Thus, 
the  presumption  of  the  legality  and  regularity  of  judicial  proceedings  attaches 


tody  under  Judgments  or  Orders  of  Court  — 
Errors  and  Irregularities. 

Due  Service  of  Summons.  —  The  court,  in  a 
habeas  corpus  proceeding  by  a  debtor  in  cus- 
tody under  a  body  execution,  cannot  examine 
into  the  question  whether  the  summons  was 
duly  served  on  the  defendant.  People  v. 
Dunn,  (Supm.  Ct.  Spec.  T.)  54  N.  Y.  Supp. 

The  Existence  or  Corporate  Capacity  of  the 
Plaintiff  in  whose  name  a  judgment  has  been 
recovered  cannot  be  inquired  into  on  habeas 
corpus  by  the  debtor  to  obtain  his  discharge 
from  arrest  under  the  execution.  Ex  p.  Sar- 
geant,  17  Vt.  425. 

1.  Habeas  Corpus  for  Admission  to  Bail.  —  See 
the  title  Bail  and  Recognizance,  vol.  3,  p.  666 
et  set/. 

2.  Inquiring  into  Jurisdiction  of  Federal  Courts. 
—  Ableman  v.  Booth,  21  How.  (U.  S.)  506; 
TarMe's  Case,  13  Wall.  (U.  S.)  397. 

3.  Inquiry  into  Jurisdiction  of  State  Courts.  — 
Ableman  v.  Booth,  21  Mow.  (U.  S.)  506;  Tar- 
ble's  Case,  13  Wall.  (U.  S.)  397;  In  re  Wong 
Yung  Quy,  6  Sawy.  (U.  S.)  237;  Ex  p.  Jen- 
kins, 2  Wall.  Jr.  (C.  C.)  521. 

The  question  of  jurisdiction  is  not  affected 
by  the  fact  that  there  has  been  no  formal  com- 
mitment or  that  the  prisoner  is  not  in  jail,  but 
the  cause  of  detention  will  be  inquired  into  al- 
though there  has  been  no  commitment.  In  re 
McDonald,  9  Am.  L.  Reg.  67c,  16  Fed.  Cas. 
No.  8,751. 

The  Inquiry  Is  Limited,  where  a  federal  officer 
petitions  for  a  writ  of  habeas  corpus  for  re- 
lease from  custody  under  state  process,  lo  the 
question  whether  the  acts  for  which  he  was 
arrested  were  done  in  pursuance  of  his  author- 
ity as  such  officer  under  the  laws  of  the  United 
States.    In  re  Marsh.  51  Fed.  Rep.  277. 

4.  State  Custody  for  Acts  Not  Involving  Conflict 
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of  Jurisdiction.  —  U.  S.  v.  Jailer,  2  Abb.  (U.  S.) 
267. 

The  federal  courts  have  no  power  to  issue  a 
writ  of  habeas  corpus  to  bring  up  a  party  serv- 
ing out  a  life  sentence  passed  by  a  state  court, 
for  a  state  offense,  for  any  other  purpose  than 
to  be  used  as  a  witness.  This  fact  appearing 
in  the  return,  the  inquiry  ceases.  Those 
courts  interfere  only  where  the  party  is  in 
state  custody  for  violating  some  federal  law, 
constitution,  or  treaty.  Ex  p.  Dorr,  3  How. 
(U.  S.)  103. 

5.  Strict  Rules  of  Evidence  Not  Enforced  in 
Habeas  Corpus  Proceedings.  —  Matter  of  Hey- 
ward,  1  Sandf.  (N.  Y.)  701. 

"  The  General  Principle  in  the  Admission  of 
Evidence  is  not  that  courts  are  restricted  by 
narrower  rules  in  receiving  testimony  than 
juries  are,  but  that  they,  being  able  to  discrimi- 
nate between  that  which  ought  10  be  listened 
to  and  that  which  should  be  disregarded,  are 
not  prohibited  from  hearing  any  .  evidence 
which  they  may  think  calculated  to  illustrate 
the  subject  before  them."  State  v.  Lyon,  1 
N.  J.  L.  462.  See  also  Matter  of  Mason,  8 
Mich.  70;  Street  v.  State,  43  Miss.  1;  People 
v.  Messing,  28  111.  410;  Ex  p.  Brown,  63  Ala. 
187;  Ex  p.  Croom,  19  Ala.  561.  Compare 
Copeland  v.  State,  60  Ind.  394,  in  which  a 
judgment  in  a  habeas  corpus  proceeding  was 
reversed  because  the  judge  on  the  hearing 
permitted  the  husband  of  the  petitioner  to  tes- 
tify in  her  behalf. 

Hearsay  Evidence  may  be  admitted  in  a 
habeas  corpus  proceeding,  under  some  cir- 
cumstances. Matter  of  Carleton,  it  Neb.  99; 
State  v.  M'Donald,  I  N.  J.  L.  382. 

The  Best  Evidence  Obtainable  will  be  consid- 
ered by  the  court  on  habeas  corpus  to  deter- 
mine whether  the  debt  for  which  the  petitioner 
was  imprisoned  under  a  state  law  was  affected 
Vol u me  XVi 
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when  a  party,  imprisoned  under  an  order  or  process  of  court,  seeks  relief 
therefrom  on  habeas  corpus  as  well  as  in  other  cases.1  So,  too,  a  prisoner 
may  testify  in  his  own  behalf  under  a  statute  authorizing  the  parties  to  civil 
actions  to  testify  in  their  own  behalf,2  and  the  burden  is  on  the  petitioner  to 
prove  his  allegation  that  the  imprisonment  or  restraint  is  illegal.3  As  a  gen- 
eral rule,  however,  all  the  testimony  received  on  the  hearing  of  a  habeas 
corpus  should  be  competent,  material,  relevant,  and  pertinent  to  all  the  issues 
of  fact  involved.4 

b.  Averments  of  Petition.  —  In  a  petition  for  a  writ  of  habeas  corpus, 
verified  by  the  oath  of  the  petitioner,  facts  duly  alleged  are  ordinarily  taken 
to  be  true,  unless  denied  by  the  return  or  controlled  by  other  evidence.5 

c.  Averments  of  Return.  —  The  effect  of  the  return  as  evidence  of  the 
matters  recited  in  it  has  already  been  considered.6 

d.  Oral  and  Written  Evidence.  —  Oral  testimony  as  well  as  written 
may  be  received  in  habeas  corpus  proceedings,7  but  oral  evidence  is  not  admis- 
sible to  contradict  a  record  or  to  show  error  in  a  judicial  proceeding.8 

e.  Affidavits.  —  The  use  of  affidavits  in  evidence  is  now  authorized  by 
statute  both  in  England  and  in  the  United  States,9  though  the  practice 
existed  in  England  before  the  enactment  of  the  statute.10  Thus,  affidavits 
may  be  used  to  enlarge  the  time  of  the  return,11  to  fortify  the  return,13  or  to 
controvert  the  truth  of  its  recitals; 13  but  not  to  deny  the  existence  of  any 


by  his  discharge  in  bankruptcy.  In  re  Als- 
berg,  16  Nat.  Bankr.  Reg.  116. 

1.  Presumptions.  —  Cuddy,  Petitioner,  131  U. 
S.  280;  Ex  p.  Bizzell,  112  Ala.  210;  Ex  p. 
Morrison,  88  Cal.  112;  Ex  p.  Nicholas,  91  Cal. 
640;  In  re  Popejoy,  (Colo.  1899)  55  Pac.  Rep. 
1083;  State  on  Relation  of  Rhodes,  48  La. 
Ann.  1363. 

2.  Eight  of  Prisoner  to  Testify  in  His  Own  Be- 
half. —  In  re  Reynolds,  20  Fed.  Cas.  No. 
11,721. 

3.  Burden  of  Proof.  —  Davis  v.  Bible,  134  Ind. 
108;  Ex  p.  Richards,  102  Ind.  261;  Ex  p. 
Heffren,  27  Ind.  87;  Ex  p.  Jones,  55  Ind.  176; 
Matter  of  Hey  ward,  1  Sandf.  (N.  Y.)  701; 
State  v.  Jones,  113  N.  Car.  669;  Ex  p.  White, 
(Tex.  Crim.  1898)  46  S.  W.  Rep.  639. 

4.  The  Evidence  Should  Be  Competent,  Material, 
Relevant,  and  Pertinent.  —  Broomhead  v.  Chis- 
holm,  47  Ga.  390;  American  Express  Co.  v. 
Patterson,  73  Ind.  430;  Matter  of  Snyder,  17 
Kan.  542;  People  v.  McCormack,  (Supm.  Ct. 
Gen.  T.)  4  Park.  Crim.  (N.  Y.)  9. 

The  Identity  of  the  Prisoner  is  established  by 
the  testimony  of  a  detecti  ve  that  he  was  pres- 
ent at  the  session  of  the  grand  jury  at  which 
one  J.  was  indicted,  and  that  the  said  J.  there 
referred  to  was  the  prisoner.  Matter  of  Leary, 
10  Ben.  (U.  S.)  197,  15  Fed.  Cas.  No.  8,162. 

In  an  Extradition  Case  a  recital  in  the  gov- 
ernor's warrant  that  the  party  is  a  fugitive 
from  justice  is  conclusive  of  that  fact  until  it 
is  rebutted  by  other  evidence.  In  re  Bloch, 
87  Fed.  Rep.  981;  People  v.  Pinkerton,  77  N. 
Y.  245. 

5.  Averments  of  Petition.  —  Whitten  v.  Tom- 
linson,  160  U.  S.  231.  See  also  Ex  p.  Hunter, 
39  Ala.  560. 

6.  Effect  of  Return.  —  See  supra,  this  title, 
The  Return. 

7.  Oral  Evidence  Admitted.  —  Seavey  v.  Sey- 
mour, 3  Cliff.  (U.  S.)  439;  Ex  p.  Jenkins,  2 
Wall.  Jr.  (C.  C.)  546;  State  v.  Lyon,  I  N.  J.  L. 
462;  State  v.  Brearly,  5  N.  J.  L.  639. 
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8.  Oral  Evidence  Not  Admissible  to  Contradict 
Record  —  Alabama.  —  Ex  p.  Davis,  95  Ala.  9. 

Connecticut.  —  Whitten  v.  Spiegel,  67  Conn. 
551- 

Florida.  —  Ex  p.  Powell,  20  Fla.  806. 

Kansas.  —  Matter  of  Watson,  30  Kan.  753. 

Mississippi.  —  Scott  v.  State,  70  Miss.  247,  35 
Am.  St.  Rep.  649. 

Missouri.  —  Exp.  Hollwedell,  74  Mo.  395. 

Nevada.  —  Ex  p.  Smith,  2  Nev.  338. 

Where  a  certified  copy  of  the  minutes  of 
the  court  gives  an  imperfect  description  of  the 
crime  of  which  the  prisoner  was  convicted,  the 
prisoner  may,  on  the  return  of  a  writ  of  habeas 
corpus,  show  by  the  records  of  the  court  what 
the  precise  crime  was,  but  he  cannot  do  this 
by  parol  evidence.  People  v.  Baker,  89  N.  Y. 
460. 

9.  English  Statute  Authorizing  Use  of  Affidavits 
in  Evidence.  —  56  Geo.  III.,  c.  100,  §  3. 

Statutes  Authorizing  Use  of  Affidavits  in  United 

States.  — Ex  p.  Pitts,  35  Fla.  149;  Ex  p.  Marx, 
86  Va.  40.  See  also  the  various  local  codes 
and  statutes  in  the  United  States. 

10.  Affidavit  Used  in  Practice  Before  Enactment 
of  Statute.  —  Rex  v.  Delaval,  3  Burr.  1434,  1 
W.  Bl.  412;  State  v.  Lyon,  1  N.  J.  L.  462. 
See  also  1  Tidd's  Pr.  347. 

11.  Affidavits  to  Enlarge  Time  of  Return. — Rex 
v.  Clarke,  3  Burr.  1363. 

12.  Affidavits  to  Fortify  Return. — Reg.  v.  Rob- 
erts, 2  F.  &  F.  272;  Matter  of  Power,  2  Russ. 
583;  Matter  of  Clarke,  2  Gale  &  D.  7S0,  2  Q. 
B.  619,  42  E.  C.  L.  835;  People  v.  Baker,  89 
N.  Y.  460. 

13.  Return  May  Be  Contradicted  by  Affidavit. — 

Watson's  Case,  9  Ad.  &  El.  731.  36  E-  C.  L. 
254;  Reg.  v.  Batcheldor,  1  Per.  &  Dav.  516; 
Ex  p.  Lampon,  3  Deac.  &  C.  751 ;  Ex  p.  Beech- 
ing,  3  App.  from  Mag.  to  K.  B.  174,  4  B.  &  C. 
136,  10  E.  C.  L.  293;  Matter  of  Eggington,  2 
El.  &  Bl.  717,  75  E.  C.  L.  717.  See  also  the 
express  provision  of  statute  56  Geo.  III.,  c. 
roo,  §  3. 
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facts  found  by  the  court.1  So,  too,  affidavits  are  admissible  in  proof  of  facts 
which,  conceding  the  return  to  be  true,  will  show  the  detention  to  be  illegal;  2 
and  the  court  may  also  examine  the  circumstances  of  a  case  where  the  pris- 
oner has  been  indicted  in  order  to  determine  whether  or  not  it  be  reasonable 
to  bail  him.3 

3.  Decision  on  Hearing  —  a.  Remand  or  Discharge  of  Party.  —  The 
general  rule  is  that  if  there  is  no  illegal  detention,  the  court  must  remand  the 
party  to  the  custody  from  which  release  is  sought,  while  in  the  contrary  event 
he  is,  of  course,  entitled  to  be  discharged:4  and  he  is  entitled  to  his  discharge 
forthwith  on  the  return  to  the  writ,  if  no  notice  of  any  opposition  to  the 
motion  for  discharge  has  been  given.5  The  various  circumstances  and  con- 
ditions which  characterize  detention  as  legal  or  illegal,  and  therefore  require 
the  court  to  remand  the  party,  or  authorize  it  to  discharge  him,  have  already 
been  considered  at  length.6  It  does  not  follow,  however,  from  the  fact  that 
the  process  under  or  the  cause  for  which  a  party  is  detained  is  insufficient  to 
justify  his  detention,  that  he  will  be  released  as  a  matter  of  course.  If  the 
commitment  on  a  criminal  accusation  be  insufficient,  but  the  evidence  shows 
sufficient  cause  for  holding  the  accused,  either  for  the  same  or  another  crime, 
the  court  or  judge  before  whom  he  is  brought  on  habeas  corpus  may  hold  him 


1.  Facts  Found  by  Court  Not  to  Be  Contradicted 
by  Affidavit. —  Matter  of  Clarke,  2  Q.  B.  6ig, 
42  E.  C.  L.  835,  2  Gale  &  D.  780. 

Facts  Alleged  in  Articles  of  the  Peace  cannot 
be  controverted  on  affidavits  on  a  writ  of 
habeas  corpus  bringing  up  a  party  committed 
by  justices  for  not  finding  sureties  of  the 
peace.  Reg.  v.  Dunn,  12  Ad.  &  El.  599,  40  E. 
C.  L.  124,  4  Per.  &  Dav.  405. 

2.  Affidavits  in  Confession  and  Avoidance.  — 
Bac.  Abr.,  tit.  Habeas  Corpus,  B  n.  See  also 
London  v.  Swallow,  Sid.  287,  2  Keb.  50.  Com- 
pare Reg.  v.  Douglas,  7  Jur.  39,  12  L.  J.  Q. 

B.  49- 

Facts  Not  Appearing  on  the  Face  of  the  Return 

may  be  shown  by  affidavit.  ///  re  Martin,  4 
Do-vl.  &  L.  768. 

Proof  by  Affidavit  of  Circumstances  of  Arrest.  — 
Where  a  return  states  that  a  prisoner  is  de- 
tained under  civil  process,  it  is  competent  to 
him  to  show  by  affidavit  lhat  he  was  originally 
arrested  on  a  Sunday.  Matter  of  Eggington, 
2  El.  &  Bl.  717,  75  E.  C.  L.  717,  18  Jur.  224, 
23  L.  J.  M.  C.  41. 

Arrest  in  Violation  of  Privilege.  —  Where  a 
return  discloses  a  legal  imprisonment  of  a  per- 
son under  civil  process,  it  is  competent  to  him 
to  show  by  affidavit  that  the  detainer  is  illegal 
by  reason  of  his  privilege  from  such  arrest. 
Ex  p.  Dakins,  29  Eng.  L.  &  Eq.  331,  16  C.  B. 
77,  81  E.  C.  L.  77,  3  C.  L.  R.  602,  1  Jur.  N.  S. 
37«.  24  L.  J.  C.  PI.  131. 

Want  of  Jurisdiction.  —  It  has  been  held  that 
want  of  jurisdiction  may  be  shown  by  affi- 
davit. Matter  of  Bailey,  3  El.  &  Bl.  607,  77 
E.  C.  L,  607,  25  Eng.  L.  &  Eq.  240.  But  see 
contra,  In  re  Smith,  3  II.  &  N.  227,  27  L.  J.  M. 

C.  186;  In  re  Baker,  2  II.  &  N.  239;  Brenan's 
Case,  ro  Q.  B.  492,  59  E.  C.  L.  492. 

3.  Examination  of  Circumstances  to  Determine 
Propriety  of  Taking  Bail.  —  Barney's  Case,  5 
Mod.  323;  Kirk's  Case,  5  Mod.  454.  See  also 
Bac.  Abr.,  tit.  Habeas  Corpus,  B  11. 

4.  Oenoral  Rule  —  No  Illegality  of  Detention. 
Matter  of  Peoples,  47  Mich.  626;  People  v. 

Conlin,  (Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.) 
303;    Matter  of  Prime,  1   liarb.  (S.  Y.)  340; 
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People  v.  Spalding,  10  Paige  (N.  Y.)  2S4, 
affirmed  7  Hill  (N.  Y.)  301,  4  How.  (U.  S.)  21. 

Irregular  Imprisonment  under  a  Valid  Sentence 
is  not  sufficient  to  entitle  a  prisoner  to  be  dis- 
charged. The  court  should  make  such  order 
as  is  consistent  with  law  and  justice.  Reg. 
v.  Mount,  L.  R.  6  P.  C.  283,  12  Moak  181. 

Identity  of  Prisoner.  —  Where  the  identity  of 
the  prisoner  arrested  as  a  deserter  is  estab- 
lished on  a  traverse  to  a  return  that  he  was  a 
regularly  enlisted  soldier,  he  will  be  remanded. 
Matter  of  Hamilton,  1  Ben.  (U.  S.)  455,  11  Fed. 
Cas.  No.  5.976. 

If  the  Petitioner  Be  Found  Not  Entitled  to  a 
Discharge,  the  judge  has  no  power  to  make 
any  other  order  than  one  remanding  him  to 
his  former  custody.  People  v.  Cowles,  4 
Keyes  (N.  Y.)  38,  3  Abb.  App.  Dec.  (N.  Y.) 
507,  reversing  (Supm.  Ct.  Gen.  T.)  34  How.  Pr. 
(N.  Y.)  481. 

The  Only  Authority  of  the  Court  Is  to  Remand 
or  Discharge  the  prisoner  restrained.  It  has 
no  authority  to  determine  the  rights  of  the 
parties.  Ferguson  v.  Ferguson,  36  Mo.  197; 
Com.  v.  Carlisle,  Bright.  (Pa.)  36;  Com.  v. 
Megary,  8  Phila.  (Pa.)  607;  Gerdemann  v. 
Com.,  11  Phila.  (Pa.)  374,  32  Leg.  Int.  (Pa.)  13. 

If  There  Be  Two  Causes  of  Imprisonment  the 
court  may  discharge  as  to  one  and  remand  as 
to  the  other.  Ex  p.  Badgley,  7  Cow.  (N.  Y.) 
472. 

If  No  Legal  Right  of  Custody  Is  Shown  or 
Claimed  in  respect  to  persons  brought  before 
the  court  on  return  to  a  writ  of  habeas  corpus, 
they  will  be  discharged.  Ex  p.  Queen  of  the 
Bay,  1  Cal.  157. 

All  questions  which  the  writ  presents  may 
be  fully  examined  by  the  court,  and  if  the  im- 
prisonment be  found  to  be  illegal  the  prisoner 
may  be  discharged.  Matter  of  Booth,  3  Wis. 
157- 

5.  Prisoner  Entitled  to  Discharge  Forthwith  on 
Return  to  Writ.  —  ///  re  Howard,  2  Dowl.  v'v  I.. 

536. 

6.  Sec  supra,  this  title,  Grounds  oj  Remedy, 
and  supra,  this  section,  Extent  of  Inquiry  on 
Hearing,         .  , 
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for  further  proceedings  or  may  commit  him  de  noz'o,1  provided  such  court  or 
judge  has  the  power  of  a  committing  magistrate  in  respect  to  the  offense 
shown,  without  which  the  accused  must  be  discharged,*  and  generally  to  dis- 
pose of  the  party,  in  any  case,  as  law  and  justice  may  require.3 

In  Case  of  a  Void  Conviction,  and  commitment  to  the  penitentiary  pursuant 
thereto,  the  commitment  will  be  set  aside  on  habeas  corpus,  but  the  prisoner 
will  be  remanded  to  the  sheriff  of  the  proper  county  to  be  proceeded  against 
according  to  law  for  the  offense  with  which  he  is  charged.4 

317,  1  Clark  (Pa.)  436,  3  Pa.  L.  J.  86;  Exp. 
Burriss,  (Tex.  Crim.  1897)  40  S.  W.  Rep.  730. 

2.  Power  to  Recommit  Prisoner.  —  Ex  p.  Bes- 
set,  6  Q.  B.  481,  51  E.  C.  L.  481. 

In  Pennsylvania  all  the  judges  of  the  Court 
of  Common  Pleas  are  ex  officio  magistrates 
when  authorized  to  hold  to  bail  or  commit  any 
one  charged  with  crime.  Com.  v.  Hickey,  2 
Pars.  Eq.  Cas.  (Pa.)  317. 

3.  Disposition  of  Party  as  Law  and  Justice  Re- 
quire.—  Rev.  Stat.  U.  S.,  §  761;  Gut  Lun,  84 
Fed.  Rep.  323;  Russell  v.  Tatum,  104  Ga.  332; 
Com.  v.  Wetherhold,  2  Clark  (Pa.)  476,  4  Pa. 
L.  J.  265.  See  also  the  various  local  codes  and 
statutes  in  the  United  States. 

Remanding  Case  to  State  Court.  —  Where  a 
habeas  corpus  is  sued  out  of  a  federal  court 
for  the  purpose  of  releasing  persons  confined 
under  a  state  law  alleged  to  be  in  violation  of 
the  Constitution  of  the  United  States,  such 
court  will  not  consider  itself  bound  to  remand 
the  case  to  the  state  court,  where  the  circum- 
stances are  such  that  delay  in  obtaining  a  de- 
cision on  the  validity  of  the  law  would  cause 
great  injury  to  commerce.  Ex  p.  Jervey,  66 
Fed.  Rep.  957,  following  Minnesota  v.  Barber, 
136  U.  S.  313;  In  re  Van  Vliet,  43  Fed.  Rep. 
764. 

Lunatics  Confined  Without  Legal  Commitment. 

—  On  habeas  corpus  for  the  release  of  a  person 
who  is  confined  on  the  ground  of  insanity  with- 
out a  legal  commitment,  the  court  may  refuse 
to  discharge  him  if  his  enlargement  would  be 
perilous  to  himself  or  others.  Matter  of  Shut- 
tleworth,  9  Q.  B.  651,  58  E.  C.  L.  651. 

This  question  has  also  been  considered  in 
Pennsylvania,  where  it  was  held  that  if  there 
had  not  been  any  inquisition  of  lunacy,  the 
judge  should  not  remand  the  alleged  lunatic, 
except  upon  an  evident  and  stern  necessity  for 
continuing  the  confinement,  which  was  not 
found  to  exist  in  either  of  the  cases  before  the 
court.  Com.  v.  Kirkbride,  2  Brews.  (Pa.)  400; 
Com.  v.  Kirkbride,  2  Brews.  (Pa.)  419.  See  also 
King  v.  McLean  Asylum,  64  Fed.  Rep.  331,  21 
U.  S.  App.  481,  holding  that  where  a  person 
had  been  committed  to  a  lunatic  asylum,  the 
court  should  not  discharge  him  because  of  de- 
fects in  the  commitment,  unless  it  was  shown 
that  he  was  sane  at  the  time  of  the  hearing. 
And  in  Exp.  Greenwood,  1  Jur.  N.  S.  522,  24 
L.  J.  M.  C.  137,  it  was  held  that  if  a  person  is 
detained  as  an  alleged  lunatic,  in  a  private 
house  licensed  for  the  reception  of  lunatics 
under  16  &  17  Vict.,  c.  96,  sched.  A,  No.  2, 
by  virtue  of  a  medical  certificate  which  is  bad 
in  form,  he  will  be  discharged  on  habeas  cor- 
pus, on  the  ground  that  the  detention  is  illegal, 
unless  it  is  shown  that  it  would  be  injurious 
to  himself  or  others  to  set  him  at  liberty. 

4.  Void  Conviction  —  Remand  for  Further  Pro- 
ceedings. —  Ex  p.  Jones,  27  Ark.  349. 
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1.  Recommitment  of  Prisoner  —  England. — 
Rex  v.  Marks,  3  East  157;  Bethell's  Case,  I 
Salk.  348;  Ex  p.  Krans,  I  B.  &  C.  258,  8  E.  C. 
L.  no,  2  Dowl.  &  R.  411,  1  Chit.  Crim.  L.  132; 
Rex  v.  Judd,  2  T.  R.  255;  Matter  of  Parker,  5 
M.  &  W.  32. 

United  States.  —  Iasigi  v.  Van  De  Carr,  166 
U.  S.  391;  Nishimura  Ekiu  v.  U.  S.,  142  U.  S. 
651 ;  Ex  p.  Bennett,  2  Cranch  (C.  C.)  612,  3  Fed. 
Cas.  No.  1,311;  U.  S.  v.  Johns,  4  Dall.  (U.  S.) 
412,  1  Wash.  (U.  S.)  363;  Ex  p.  Burford,  3 
Cranch  (U.  S.)  448;  U.  S.  v.  Johnson,  1  N.  J. 
L.  J.  162,  26  Fed.  Cas.  No.  15,487. 

California.  — Ex  p.  Branigan,  19  Cal.  133. 

Colorado.  —  In  re  Smith,  4  Colo.  532. 

Florida. — Ex  p.  Harfourd,  16  Fla.  283,  13 
Am.  L.  Rev.  543. 

Indiana. — State  v.  Best,  7'Blackf.  (Ind.) 
611. 

Iowa.  —  Stale  v.  Ross,  21  Iowa  467. 
Maryland.  —  Parrish  v.  State,  14  Md.  238. 
Nebraska.  —  Matter  of  Balcom,  12  Neb.  316. 
Nevada.  —  Ex  p.  Ricord,  11  Nev.  287. 
New  Jersey.  —  Nicholls  v.  State,  5  N.  J.  L. 
621. 

New  York.  —  Ex  p.  Tayloe,  5  Cow.  (N.  Y.) 
39;  Ex  p.  Smith,  5  Cow.  (N.  Y.)  273;  Matter  of 
Percy,  2  Daly  (N.  Y.)  530;  People  v.  Rhoner, 
(Supm.  Ci.)  4  Park.  Crim.  (N.  Y.J  166. 

Pennsylvania.  — Com.  v.  Crans,  3  Pa.  L.  J. 
442,  2  Clark  (Pa.)  172;  Com.  v.  Carlisle, 
Bright.  (Pa.)  36;  Dow's  Case,  18  Pa.  St.  37. 

Wisconsin.  —  State  v.  Bloom,  17  Wis.  521. 

In  order  to  enable  a  judge  to  remand  a  pris- 
oner brought  before  him  on  habeas  corpus, 
where  the  commitment  is  insufficient  to 
authorize  his  detention,  the  testimony  must  be 
before  the  judge  on  the  return  of  the  writ  or 
at  the  hearing  thereon.  It  is  too  late  to  pre- 
sent the  testimony  on  a  subsequent  day  when 
the  judge  announces  his  decision  to  discharge 
the  prisoner.  Matter  of  Heyward,  I  Sandf. 
(N.  Y.)  701. 

If  the  Proceeding  Is  Brought  in  the  Wrong 
County,  the  prisoner  may  be  recognized  to  ap- 
pear before  the  court  having  jurisdiction  of 
the  offense.    Parrish  v.  State,  14  Md.  238. 

Where  an  Indictment  Is  Quashed  or  a  Nolle  Pros 
Is  Entered,  the  indictment,  though  functus 
officio,  remains  a  sworn  accusation,  and  is 
sufficient  to  warrant  the  court  in  remanding 
the  prisoner  to  answer  a  new  indictment. 
In  re  Smith,  4  Colo.  532. 

Holding  Accused  for  Prosecution  on  New  Charge. 
—  Where  the  petitioner  was  committed  for 
kidnapping,  and  though  there  was  no  evidence 
thereof  there  was  evidence  of  false  imprison- 
ment and  assault,  the  court  held  him  under 
the  commitment  pending  the  filing  of  proper 
informations  by  the  district  attorney.  Ex  p. 
Keil,  85  Cal.  309.  See  also  People  v.  Smith,  1 
Cal.  9;  Com.  v.  Hickey,  2  Pars.  Eq.  Cas.  (Pa.) 
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If  the  Judgment  Is  Unauthorized,  while  the  conviction  is  valid,  the  court,  on 
habeas  corpus,  will  not  discharge  the  prisoner,  but  will  remand  him  to  the 
custody  of  the  proper  officer,  in  order  that  further  proceedings  may  be  had 
according  to  law,  or  at  least  will  delay  a  discharge  so  as  to  allow  a  reasonable 
time  for  the  prosecuting  officer  to  have  the  judgment  corrected.1 

b.  Effect  of  Decision  —  (i)  Remanding  Prisoner.  —  A  decision,  in  a 
habeas  corpus  proceeding,  refusing  to  discharge  a  prisoner  and  remanding 
him  to  custody,  is  generally  held,  in  the  absence  of  any  statutory  regulation 
of  the  subject,  not  to  operate  as  res  judicata,  and  therefore  not  to  bar  the 
issuing  of  other  successive  writs  by  any  court  or  magistrate  having  jurisdiction,2 
and  a  fortiori  is  not  a  bar  to  a  subsequent  action  based  on  the  alleged 
illegality  of  the  imprisonment;  3  though  some  authorities  regard  it  as  an  open 
question  whether  or  not  the  decision  operates  as  res  judicata,*  while  others 
hold  that  the  decision  is  a  bar  to  subsequent  applications  involving  the 
same  question,5  and  in  some  jurisdictions  the  matter  is  subject  to  statutory 
regulation.6    But,  notwithstanding  the  rule  that  the  doctrine  of  res  judicata 


1.  Void  Sentence   under  Valid   Conviction.  — 

In  re  Bonner,  151  U.  S.  242;  In  re  Mills,  135 
U.  S.  263;  In  re  Christian,  82  Fed.  Rep.  199; 
Garvey's  Case,  7  Colo.  384,  49  Am.  Rep.  358; 
Wentworth  v.  Alexander,  66  Ind.  39;  People 
v.  Kelly,  97  N.  Y.  212,  affirming  32  Hun  (N. 
Y.)  536;  Re  Harris.  68  Vt.  243. 

If  the  Trial  Court  Becomes  Functus  Officio  When 
the  Sentence  Is  Pronounced,  as  in  case  of  the 
Court  of  Special  Sessions  in  New  York,  an  ex- 
cessive sentence  is  void,  and,  on  habeas  cor- 
pus, no  other  order  than  for  the  discharge  of 
the  prisoner  can  be  made.  People  v.  Carter, 
48  Hun  (N.  Y.)  165,  14  Civ.  Pro.  (N.  Y.)  241; 
People  v.  Riseley,  3S  Hun  (N.  Y.)  280,  4  N.  Y. 
Crim.  109.  See  also  ///  re  Fury,  19  N.  J.  L.  J.  14. 

2.  Refusal  to  Discharge  Not  a  Bar  to  Subsequent 
Applications — England. — Rex  v.  Suddis,  1  East 
306;  Ex  p.  Partington,  2  Dowl.  &  L.  650,  13 
M.  &  W.  679;  Cox  v.  Hakes,  15  App.  Cas.  506. 

United  States.  —  Ex  p.  Kaine,  3  Blatchf.  (U. 
S.)  1,  14  Fed.  Cas.  No.  7,597;  Matter  of  Rey- 
nolds, (U.  S.  Dist.  Ct.)  6  Park.  Crim.  (N.  Y.) 
276;  In  re  Reynolds,  20  Fed.  Cas.  No.  11,721; 
Ex  p.  Cuddy,  40  Fed.  Rep.  65. 

California.  —  Matter  of  Ring,  28  Cal.  247; 
Matter  of  Perkins,  2  Cal.  424. 

Kentucky. — Ex  p.  Alexander,  (Ky.  1853)  2 
Am.  L.  Reg.  44;  Maria  v.  Kirby,  12  B.  Mon. 
(Ky.)  542. 

Louisiana.  —  Ex  p.  Mitchell,  1  La.  Ann.  413. 

Maryland.  — Coston  v.  Coston,  25  Md.  500; 
Bell  v.  State,  4  Gill  (Md.)  301,  45  Am.  Dec. 
130. 

Minnesota. —  In  re  Sncll,  31  Minn.  110. 

Missouri.  —  Ex  p.  Turner,  36  Mo.  App.  75, 
reciting  the  Missouri  statute  which  provides 
that  if  a  prisoner  who  has  been  remanded 
shall  obtain  a  second  writ  of  habeas  corpus,  it 
shall  be  the  duty  of  the  officer  or  other  person 
on  whom  the  same  shall  be  served  to  return 
therewith  the  order  remanding  the  prisoner, 
and  if  it  appears  that  the  prisoner  was  re- 
manded for  an  offense  adjudged  not  bailable, 
the  prisoner  shall  be  forthwith  remanded  with- 
out further  proceedings. 

New  York.  —  People  v.  Brady,  56  N.  Y.  182; 
People  v.  Hurlburt,  (Supm.  Ct  )  67  How.  Pr. 
(N.  Y.)  362.  Sec  also  People  -'.  I.iscomb,  60 
N.  Y.  559,  19  Am.  Rep.  211.  Some  earlier  de- 
cisions in  New  York  hold  that  the  principle  of 


res  judicata  applies  to  decisions  in  habeas  cor- 
pus proceedings.  Matter  of  Da  Costa,  (Supm. 
Ct.)  1  Park.  Crim.  (N.  Y.)  129;  People  v. 
Burtnett,  (N.  Y.  Super.  Ct.)  5  Park.  Crim.  (N. 
Y.)  113,  13  Abb.  Pr.  (N.  Y.)  8;  Matter  of 
Place,  (C.  PI.)  34  How.  Pr.  (N.  Y.)  259.  See 
also  People  v.  Fancher,  1  Hun  (N.  Y.)  27,  3 
Thomp.  &  C.  (N.  Y.)  189.  On  examination  of 
these  cases,  however,  it  appears  that  all  except 
the  last  one  were  decided  on  the  authority  of 
Mercein  v.  People,  25  Wend.  (N.  Y.)  64,  35 
Am.  Dec.  653,  where  the  controversy  related^ 
merely  to  the  right  to  the  custody  of  an  infant 
child,  and  the  subsequent  decision  of  the 
Court  of  Appeals  (People  v.  Brady,  56  N.  Y. 
182),  laying  down  the  rule  stated  in  the  text, 
calls  attention  to  this  distinguishing  fact,  and 
in  effect  overrules  these  cases. 

Pennsylvania.  —  Com.  v.  Biddle,  Bright. 
(Pa.)  447,  4  Clark  (Pa.)  35,  6  Pa.  L.  J.  287. 
See  also  Ex  p.  Lawrence,  5  Binn.  (Pa.)  304. 

Wisconsin.  —  Matter  of  Blair,  4  Wis.  532. 

3.  Effect  as  to  Subsequent  Action.  —  Bradley  v. 
Beetle,  153  Mass.  154. 

4.  Effect  of  Decision  Refusing  to  Discharge  Con- 
sidered an  Open  Question.  —  Ex  p.  Robinson,  6 
McLean  (U.  S.)  355,  20  Fed.  Cas.  No.  11,935, 
in  which  case  Judge  McLean  said  that  every 
one  who  examines  the  authority  in  this  coun- 
try and  in  England  will  find  that  there  has 
been  diversity  of  judgments  on  the  point 
whether  the  decision  on  a  habeas  corpus  is 
final. 

5.  Refusal  to  Discharge  Held  a  Bar  to  Subse- 
quent Applications.  —  In  re  Simmons,  45  Fed. 
Rep.  241.  See  also  Ex  p.  West,  100  Ala. 
65. 

6.  Decision  on  Habeas  Corpus  Made  Conclusive 
by  Statute  —  Mississippi.  —  Ex  p.  Pattison,  56 
Miss.  161;  Annot.  Code  Miss.  (1S92),  §  2247. 
But  this  statute  applies  only  as  to  matters 
which  were  or  might  probably  have  been  in- 
vestigated on  the  hearing.  A  second  applica- 
tion may  be  maintained  on  subsequently 
occurring  facts,  but  not  merely  on  a  claim  of 
newly  discovered  evidence  as  to  old  facts. 
Ex  p.  Pattison,  56  Miss.  161 ;  Exp.  Bridewell, 
57  Miss.  177;  Ex  p.  Hamilton,  65  Miss.  98; 
Ex  p.  Nichols,  62  Miss.  158. 

The  7'exas  statute  confers  the  right  to  make 
a  second  application  in  two  classes  of  cases: 
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docs  not  apply,  it  is  held  that  the  officer  before  whom  the  second  application 
was  made  may  take  into  consideration  the  fact  that  a  previous  application  had 
been  made  and  refused,  and  in  some  instances  that  may  justify  a  refusal  of 
the  second.1 

Remedy  by  Appeal.  —  When  the  right  is  given  to  appeal  from  the  decision  of 
the  court  in  a  habeas  corpus  case,  it  is  held  that  such  a  judgment  is  res 
judicata  as  to  all  points  which  are  necessarily  involved  in  the  general  question 
of  the  legality  or  illegality  of  the  detention,  whether  all  of  them  were  actually 
presented  or  not.a 

(2)  Discharge  of  Prisoner.  —  The  decision  of  a  court  or  judge  discharging 
a  prisoner  on  habeas  corpus  stands  on  an  entirely  different  footing  from  a 
decision  refusing  to  discharge  him.  The  authorities,  probably  without  excep- 
tion, hold  that  when  a  discharge  has  been  granted,  the  issues  of  law  and  fact 
involved  are  res  judicata,  and  that  the  person  so  discharged  cannot  lawfully 
be  again  arrested  for  the  same  cause,3  unless  the  discharge  was  void  for  some 


first,  where  important  testimony  has  been  ob- 
tained, which,  though  not  newly  discovered, 
or  which,  though  known  to  him,  it  was  not  in 
the  power  of  the  party  to  produce  at  the  former 
hearing;  second,  where  the  evidence  is  newly 
discovered.  Ex  p.  Foster,  5  Tex.  App.  625, 
32  Am.  Rep  577;  Ex  p.  Rosson,  24  Tex.  App. 
226;  Code  Crim.  Pro.  Tex.  (1895),  art.  209. 

1.  Effect  of  Previous  Refusal  Considered  on 
Second  Application.  —  Ex  p.  Cuddy,  40  Fed. 
Rep.  62;  Ex  p.  Campbell,  20  Ala.  89;  Ex  p. 
Lawrence,  5  Binn.  (Pa.)  304.  See  also  Exp. 
Alexander,  (Ky.  1853)  2  Am.  L.  Reg.  44. 

2.  Effect  of  Remedy  by  Appeal. —  Perry  v.  Mc- 
Lendon,  62  Ga.  598;  Miller  v.  State,  43  Tex. 
581. 

3.  Effect  of  Discharge  —  Res  Judicata  —  United 
States.  —  U.  S.  v.  Chung  Shee,  71  Fed.  Rep. 

277- 

Alabama.  —  Ex  p.  Cameron,  100  Ala.  395. 
California.  —  Grady  v.  Superior  Ct.,  64  Cal. 
155. 

Kansas.  — In  re  Crandall,  59  Kan.  671. 
Massachztsetts.  —  McConologue's    Case,  107 
Mass.  154. 

Minnesota.  —  State  v.  Helm,  37  Minn.  405. 

Missouri.  — Ex  p.  Jilz,  64  Mo.  205,  27  Am. 
Rep.  218.  overruling  the  decision  of  the  Court 
of  Appeals  in  the  same  case,  3  Mo.  App.  243, 
so  far  as  the  two  decisions  are  conflicting. 

New  York.  —  Yates  v.  People,  6  Johns.  (N. 
Y.)  337;  Snyder  v.  Van  Ingen,  9  Hun  (N.  Y.) 
569,  holding  that  after  a  discharge  from  a 
commitment  for  contempt,  it  is  error  to  re- 
convict for  the  same  contempt  and  impose  new 
penalties. 

Pennsylvania.  —  Com.  v.  McBride,  2  Brews. 
(Pa.)  545- 

Wisconsin.  —  In  re  Crow,  60  Wis.  349. 

A  person  who  has  been  discharged  on  habeas 
corpus  by  a  valid  order  of  a  court  having  juris- 
diction of  the  writ  cannot  lawfully  be  re- 
arrested under  the  same  process.  Bagnall  v. 
Ableman,  4  Wis.  163. 

Exoneration  of  Officer.  —  The  officer  having 
charge  of  a  prisoner  whose  release  has  been 
ordered  on  habeas  corpus  may  discharge  him, 
and  he  will  not  be  liable  for  so  doing  however 
improper  or  erroneous  such  order  may  be. 
Martin  v.  State,  12  Mo.  471.  See  also  Hatha- 
way v.  Holmes,  1  Vt.  405. 

Discharge  Because  of  Privilege  from  Arrest  while 
in  attendance  at  court  is  no  bar  to  a  subse- 


quent arrest  for  the  same  cause.  Eldred  v. 
Wright,  2  Vt.  462. 

The  Discharge  of  a  Prisoner  for  Delay  in  Bring- 
ing the  Charge  to  Trial  operates  as  an  acquittal 
of  the  offense,  and  he  cannot  afterwards  be 
arrested  on  the  same  charge.  McGuire  v. 
Wallace,  109  Ind.  284. 

A  Distinction  in  Extradition  Cases  has  been 
recognized,  and  it  has  been  held  that  the 
principle  of  res  judicata  could  not  be  applied 
where  a  fugitive  from  justice  was  arrested  a 
second  time  on  a  second  warrant  issued  by  the 
governor  in  an  extradition  proceeding,  though 
the  offense  charged  in  each  warrant  was  the 
same.  Kurtz  v.  State,  22  Fla.  36,  I  Am.  St. 
Rep.  173- 

The  Right  of  a  Slave  to  Freedom  in  Virginia 

was  held  not  to  be  established  by  a  discharge 
of  the  slave  on  habeas  corpus  in  Ohio,  where 
she  was  staying  temporarily  with  the  consent 
of  her  master.  Lewis  v.  Fullerton,  1  Rand. 
(Va.)  15. 

The  Right  of  a  Chinese  Person  to  Come  into  the 
United  States  is  conclusively  adjudicated  by  a 
decision  in  habeas  corpus  discharging  her  from 
detention  on  board  ship,  where  she  was  kept 
on  the  ground  that  she  had  no  right  to  land. 
U.  S.  v.  Chung  Shee,  71  Fed.  Rep.  277. 

Conflict  of  Jurisdiction.  —  Where  a  United 
States  marshal  is  discharged  by  a  federal 
court  from  the  custody  of  state  officers  by 
whom  he  is  held  for  an  alleged  violation  of 
state  laws  while  acting  in  the  performance  of 
his  duty  as  such  marshal,  his  exemption  from 
liability  to  prosecution  in  the  state  courts 
is  thereby  conclusively  determined.  In  re 
Neagle,  135  U.  S.  I. 

Statutes.  —  The  English  Habeas  Corpus  Act 
of  31  Car.  II.  provides  that  no  person  once  de- 
livered by  habeas  corpus  shall  be  recommitted 
for  the  same  offense  on  a  penalty  of  five  hun- 
dred pounds.  See  supra,  this  title.  History  of 
Habeas  Corpus  under  English  Statutes. 

But  this  provision  applies  only  when  the 
second  arrest  is  substantially  for  the  same 
cause  as  the  first.  Atty.-Gen.  v.  Knock-a- 
Sing,  42  L.  J.  C.  PI.  64,  29  L.  T.  N.  S.  114. 

Statutes  with  provisions  more  or  less  similar 
are  found  in  the  United  States.  See  Ex  p. 
Cameron,  100  Ala.  395;  Ex  p.  Jilz,  64  Mo.  205, 
27  Am.  Rep.  218;  Barbee  v.  Weatherspoon,  SS 
N.  Car.  19.  See  also  the  various  local  codes 
and  statutes  in  the  United  States. 
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reason.1  But  usually  this  rule  is  applicable  only  when  the  facts  on  which 
the  charge  is  based  are  the  same  as  those  which  had  been  adjudged  insufficient 
in  the  habeas  corpus  proceeding,  and  this  must  appear.3  The  effect,  as  res 
judicata,  of  an  order  discharging  a  prisoner  held  on  a  criminal  charge  does 
not  operate  in  any  case  as  an  acquittal  of  the  crime,  and,  though  it  terminates 
the  pending  proceeding,  it  does  not  prevent  the  institution  of  a  subsequent 
prosecution  on  the  same  charge.3  Therefore,  a  discharge  from  a  commitment 
after  a  preliminary  examination  will  not  bar  a  second  commitment  at  another 
preliminary  examination,  unless  it  appears  that  the  evidence  was  the  same 
on  both  examinations.4  So,  too,  a  discharge  from  custody  under  a  warrant 
or  commitment  which  is  void  on  its  face  will  not  bar  another  arrest  and 
commitment  under  a  valid  and  legal  warrant.5 

(3)  Awarding  Custody  of  Children.  —  Where  the  purpose  of  a  writ  of  habeas 
corpus  is  to  obtain  the  custody  of  children,  the  decision  of  the  court  in  regard 
to  the  right  of  custody  becomes  res  judicata  and  bars  a  second  application 
on  the  same  facts,6  but  if  a  different  state  of  facts  and  circumstances  can  be 
shown  a  second  application  may  be  entertained.7 

XI.  Custody  Pending  Hearing.  —  It  has  already  been  observed  that  the 
writ  of  habeas  corpus  is  paramount  to  and  supersedes  all  other  writs  and  pro- 
cesses under  which  the  party  may  be  detained.8    Therefore,  the  rule  at  com- 

1.  Void  Discharge  NotBarto  Rearrest.  —  Ex  p. 
Montgomery,  64  Ala.  463;  Vorce  v.  Oppen- 
heim,  37  N.  Y.  App.  Div.  69. 

If  a  commissioner  without  authority  to  do 
so  discharge  a  party  from  imprisonment  for  a 
contempt,  his  order  is  a  nullity,  and  the  court 
may  direct  a  recommitment.  People  v.  Spald- 
ing, 10  Paige  (N.  Y.)  284,  affirmed  7  Hill  (N. 
Y.)  301,  4  How.  (U.  S.)  21. 

Discharge  from  Custody  under  Civil  Process.  — 
If  a  judge  discharge  a  defendant  in  custody 
under  execution  in  a  civil  suit,  without  no- 
tice to  the  plaintiff,  the  discharge  is  void  and 
the  defendant  may  be  retaken  in  execution. 
Heckcr  v.  Jarret,  3  Binn.  (Pa.)  404. 

2.  Limitation  of  Rule  —  Proof  of  Similar  Facts. 
—  Ex  p.  Powell,  20  Fla.  806;  Walker  v.  Mar- 
tin, 43  111.  508;  Morganfield  v.  Archibald,  10 
Ohio  Cir.  Cl.  40,  6  Ohio  Cir.  Dec.  391. 

In  order  for  a  discharge  under  habeas  cor- 
pus to  operate  as  res  judicata,  the  process  must 
be  for  the  same  offense  and  issued  under  the 
same  judgment.  Res  judicata,  in  such  case, 
cannot  be  pleaded  when  the  discharge  in  any 
case  has  been  ordered  on  account  of  the  non- 
observance  of  any  of  the  forms  required  by 
law,  and  the  party  is  again  arrested  for  im- 
prisonment by  legal  process  for  sufficient 
cause,  according  to  the  forms  required  by 
law.    State  v.  Schierhoff,  103  Mo.  47. 

3.  Discharge  Not  a  Bar  to  a  Subsequent  Prose- 
cution on  Same  Charge.  —  Matter  of  Clync,  52 
Kan.  441;  State  v.  Fley,  2  Brev.  (S.  Car.)  338, 
4  Am.  Dec.  583;  Ex  p.  Booth,  3  Wis.  145. 

A  prisoner  who  has  been  discharged  on 
habeas  corpus,  because  the  extradition  com- 
missioner had  no  jurisdiction  to  act  judicially 
on  the  complaint  before  him,  may  be  again 
arrested  and  tried  before  a  commissioner  hav- 
ing jurisdiction  over  the  complaint.  Ex  p. 
Seitz,  8  Quebec  Q.  B.  392. 

If  an  Indictment  Bo  Found  Against  tho  Pris- 
oner After  He  Has  Been  Discharged  on  habeas 
corpus,  he  may,  by  express  statutory  pro- 
vision in  some  jurisdictions,  be  again  arrested 
notwithstanding  such  discharge.  Ex  p.  Cam- 
eron, 100  Ala.  395,  Walker  v.  Martin,  43  111. 


508.  See  also  the  various  local  codes  and 
statutes  in  the  United  States. 

4.  New  Facts  Arising  After  Discharge.  — 
People  v.  Smith,  79  Cal.  554. 

Where  a  Prisoner  Is  Discharged  from  Custody 
for  Want  of  Sufficient  Evidence,  if  other  evidence 
of  the  defendant's  guilt  is  afterwards  found 
and  produced  he  may  still  be  prosecuted,  and 
the  former  proceeding  constitutes  no  bar. 
Matter  of  Clyne,  52  Kan.  441.  See  also  Weir 
v.  Marley,  99  Mo.  484. 

6.  Discharge  from  Custody  under  Void  Warrant 
or  Commitment — Canada.  —  In  re  Carmichael, 
1  U.  C.  L.  J.  N.  S.  243. 

Alabama.  —  Ex  p.  Cameron,  100  Ala.  395. 

Michigan.  —  Matter  of  Reinheimer,  97  Mich. 
619. 

North  Carolina.  —  Barbee  v.  Weatherspoon, 
88  N.  Car.  ig. 

Pennsylvania.  —  Com.  v.  Little,  33  W.  N.  C. 
(Pa.)  486. 

Vermont.  —  In  re  Dnrant,  60  Vt.  176. 

6.  Decision  as  to  Custody  of  Children  —  Opera- 
tion as  Res  Judicata  —  District  of  Columbia. — 
Slack  v.  Perrine,  9  App.  Cas.  (D.  C.)  128. 

Iowa.  —  Kuhn  v.  Breen,  101  Iowa  065;  Bon- 
nett  v.  Bonnett,  61  Iowa  199,  47  Am.  Rep. 
810;  Drumb  v.  Keen,  47  Iowa  435;  Shaw  v. 
Nachtwey,  43  Iowa  653. 

Michigan.  —  Matter  of  Sneden,  105  Mich.  61, 
55  Am.  St.  Rep.  435,  citing  9  Am.  and  Eng. 
Lncyc.  ok  Law  (1st  ed.)  238. 

Minnesota.  —  Stater.  Bechdel,  37  Minn.  360. 
5  Am.  Si.  Rep.  854. 

New  York.  —  People  v.  Mercein,  3  Hill  (IsT. 
Y.)  399,  38  Am.  Dec.  644;  People  v.  Moss, 
n  N.  Y.  App.  Div.  414;  People  v.  Dewey, 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  267; 
Matter  of  Price,  12  Hun  (N.  Y.)  50S;  Mercein 
:\  People,  25  Wend.  (N.  Y.)  64,  35  Am.  Dec. 
<>53- 

7.  Application  Made  on  Now  Facts.-    Pei  1  le 

v.  Cooper,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  288;  People  v.  Mercein,  3  Hill  (N.  Y.)  309, 
38  Am.  Dec.  644. 

8.  Sec  supra,  this  title,  Araturc  and  Scope  of 
A'e/nedy  —  In  General. 
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rtion  law  is  that  on  the  return  of  the  writ  and  the  production  of  the  body  of 
the  party  by  whom  or  for  whose  benefit  it  is  sued  out,  the  authority  under 
which  the  original  commitment  took  place  is  superseded.  After  that  time, 
and  until  the  case  is  finally  disposed  of,  the  safekeeping  of  the  prisoner  is 
entirely  under  the  control  and  direction  of  the  court  to  which  the  return  is 
made.  The  prisoner  is  detained,  not  under  the  original  commitment,  but 
under  the  authority  of  the  writ  of  habeas  corpus.  Pending  the  hearing  he 
may  be  bailed  de  die  in  diem,  or  be  remanded  to  the  jail  whence  he  came,  or 
be  committed  to  any  other  suitable  place  of  confinement  under  the  control  of 
the  court.  He  may  be  brought  before  the  court  from  time  to  time  by  its 
order  until  it  is  determined  whether  he  shall  be  discharged  or  absolutely 
remanded.1  In  some  jurisdictions  the  matter  of  the  custody  of  a  prisoner 
pending  habeas  corpus  proceedings  is  regulated  by  statute.2 

XII.  Compelling  Obedience  to  Writ.  —  Obedience  to  the  writ  of  habeas 
corpus  may  always  be  compelled  by  the  process  of  attachment  for  contempt, 
and,  at  common  law,  this  was  the  only  coercive  process  available.3  The 


1.  Writ  of  Habeas  Corpus  Terminates  Original 
Custody.  —  Rex  v.  Bethel,  5  Mod.  22;  Barth  v. 
Clise,  12  Wall.  (U.  S.)  400;  In  re  Kaine,  14 
How.  (U.  S.)  103;  Matter  of  Hamilton,  r  Ben. 
(U.  S.)  455;  Matson  v.  Swanson,  131  111.  255, 
citing  g  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  200;  State  v.  Sparks,  27  Tex.  705.  Com- 
pare State  v.  Wilson,  38  Conn.  126.  In  this 
case  the  prisoner,  while  in  the  state  prison 
under  sentence,  killed  the  warden.  An  in- 
dictment for  murder  having  been  found 
against  him,  he  was  brought  up,  on  a  writ  of 
hapeas  corpus,  for  trial  on  that  indictment. 
In  regard  to  the  question  whether  the  writ 
took  the  prisoner  out  of  the  custody  of  the 
warden,  it  was  said  that  when  an  officer  pro- 
duces the  body  of  a  prisoner  before  the  court, 
pursuant  to  the  command  of  a  writ  of  habeas 
corpus  cum  causa,  both  are  subject  to  the  order 
of  the  court,  but  the  custody  of  the  prisoner  is 
unaffected  until  determined  by  an  order  of  the 
court.  If  the  court  decides  the  custody  to  be 
lawful,  there  is  usually,  in  form,  an  order  of 
remand,  but  it  is  a  form  of  dismissing  the 
cases  merely,  for  the  officer  in  contemplation 
of  law  has  not  been  deprived  of  that  custody. 

Liability  for  Escape.  —  In  Barth  v.  Clise,  12 
Wall.  (U.  S.)  400,  it  was  held  that  where  a 
sheriff  produced  the  body  of  a  prisoner  before 
a  judge,  on  a  writ  of  habeas  corpus,  his  duties 
as  the  custodian  of  Ihe  prisoner  ceased  until 
he  was  remanded,  and  the  flight  of  the  pris- 
oner while  before  the  judge  was  not  an  escape 
from  the  custody  of  the  sheriff. 

The  Power  of  the  Court  by  which  the  Original 
Commitment  Was  Made  ceases  on  the  return  to 
a  writ  of  habeas  corpus,  by  express  provision 
of  the  Texas  statute,  and  such  court  cannot 
thereafter  make  any  order  in  the  matter. 
Ex  p.  Kearby,  35  Tex.  Crim.  531. 

2.  Statutory  Provisions  as  to  Custody.  —  The 
Idaho  statute  (Rev.  Stat.  1887,  §  8361)  provides 
that  until  judgment  is  given  on  the  return,  the 
court  or  judge  before  whom  any  party  may  be 
brought  on  a  writ  of  habeas  corpus  may  com- 
mit him  to  the  custody  of  the  sheriff  of  the 
county,  or  place  him  in  such  care  or  under 
such  custody  as  his  age  or  circumstances  may 
require.  In  re  Dowling,  (Idaho  1896)  43  Pac. 
Rep.  871.  See  also  In  re  Miller,  (Idaho  1896) 
43  Pac.  Rep.  870. 
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To  the  same  effect  is  the  New  York  statute 
(Code  Civ.  Pro.,  §  2037).  People  v.  Grant, 
(Supm.  Ct.)  19  N.  Y.  St.  Rep.  906. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

Custody  Pending  Appeal  to  a  Supreme  Court  of 
the  United  States.  —  Rev.  Stat.  U.  S.,  §  765, 
provides  that  the  appeals  allowed  by  the  two 
preceding  sections  shall  be  taken  under  such 
regulations  and  orders,  inter  alia,  for  the  cus- 
tody and  appearance  of  the  person  alleged  to 
be  in  prison,  or  confined,  or  restrained  of  his 
liberty,  as  may  be  prescribed  by  the  Supreme 
Court.  Pursuant  to  this  statute,  rule  34  of 
the  Supreme  Court  provides  that  pending  an 
appeal  from  the  final  decision  of  any  court  or 
judge  declining  to  grant  the  writ  of  habeas 
corpus,  custody  of  the  prisoner  shall  not  be 
disturbed.  Under  this  statute  and  rule  of 
court,  it  has  been  held  that  where  a  person  in 
a  state  prison  under  sentence  of  the  state 
court  has  appealed  to  the  Supreme  Court  of 
the  United  States  from  the  refusal  of  the  Cir- 
cuit Court  to  grant  a  writ  of  habeas  corpus,  he 
cannot  base  a  second  application  on  the  fact 
that  he  is  kept  by  the  warden  at  hard  labor,  an 
alleged  violation  of  section  766  of  the  Revised 
Statutes.    In  re  McKane,  61  Fed.  Rep.  205. 

3.  Compelling  Obedience  to  Writ  —  Attachment 
for  Contempt  —  England.  —  Ex  p.  Bosen,  Ken. 
K.  B.  289;  Crowley's  Case,  2  Swanst.  68,  I 
Buck.  264;  Reg.  v.  Barnardo,  58  L.  J.  Q.  B. 
553,  23  Q.  B.  D.  305,  61  L.  T.  N.  S.  547,  37  W. 
R.  789,  54  J.  P.  132;  Ex  p.  Harrison,  2  Smith 
408. 

United  States.  —  U.  S.  v.  Green,  3  Mason  (U. 
S.)  482;  U.  S.  v.  Bollman,  1  Cranch  (C.  C.) 
373;  U.  S.  v.  Williamson,  (U.  S.  Dist.  Ct.  1854) 
3  Am.  L.  Reg.  729,  4  Am.  L.  Reg.  5. 

Georgia.  —  State  v.  Philpot,  Dudley  (Ga.) 
46. 

Indiana.  —  Speer  v.  Davis,  38  Ind.  271. 

Nebraska.  —  Nebraska  Children's  Home  Soc. 
v.  State,  (Neb.  1899)  78  N.  W.  Rep.  267. 

New  Jersey.  —  State  v.  Raborg,  5  N.  J.  L. 
628;  Patterson  v.  State,  49  N.  J.  L.  326. 

New  York.  —  U.  S.  Bank  v.  Jenkins,  18 
Johns.  (N.  Y.)  305;  Cable  v.  Cooper,  15  Johns. 
(N.  Y.)  152;  Matter  of  Stacy,  10  Johns.  (N.  Y.) 
328;  People  v.  Winston,  31  N.  Y.  App.  Div. 
121 ;  People  v.  Gaul,  44  Barb.  (N.  Y.)  98. 
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attachment  originally  issued,  it  seems,  immediately  the  disobedience 
occurred,1  but  in  the  course  of  time  it  became  the  practice  to  delay  obedience 
until  a  pluries  writ  issued,  and  this  practice  continued  until  the  passage  of  the 
great  Habeas  Corpus  Act  of  31  Car.  II.2  By  that  statute  obedience  within  a 
time  specified  was  required,3  and  since  then  it  has  been  held  that  if  the  first 
writ  be  not  obeyed,  an  attachment  must  issue  immediately.4  The  English 
statutes  also  prescribe  a  penalty  to  go  to  the  person  injured,5  and  this  pro- 
vision is  usually  incorporated  in  the  American  statutes  on  the  subject.6 

XIII.  Remedy  foe  Denial  of  Weit.  —  If  the  judge  before  whom  a  habeas 
corpus  proceeding  is  pending  refuses  to  proceed  to  hear  and  determine  it,  he 
may  be  compelled  to  act  by  a  writ  of  mandamus,7  and  it  has  been  held  that 
mandamus  will  lie  to  compel  the  granting  of  a  writ  of  habeas  corpus,8 
apparently  on  the  theory  that  granting  the  writ  is  merely  a  ministerial  act.9 
This  view  would  seem,  however,  to  be  at  variance  with  the  numerous  cases 
cited  elsewhere  in  this  article,  to  the  effect  that  the  writ  is  not  grantable  of 
course,  but  only  on  probable  cause  shown,10  and  it  has  been  expressly  held 
that  mandamus  will  not  lie  to  compel  a  judge  to  grant  a  writ  of  habeas 
corpus.11 

Penalty  for  Eefusal  to  Grant  Writ.  —  In  England  and  in  many  of  the  United 
States  it  is  provided  by  statute  that  if  the  judge  refuses  to  grant  the  writ  when 
he  should  have  granted  it,  or  is  guilty  of  delay,  he  shall  forfeit  a  certain  sum 
to  the  person  injured.18  In  some  jurisdictions  it  is  held  that  the  penalty  does 


Pennsylvania.  —  Com.  z.  Reed,  59  Pa.  St. 
425. 

Wisconsin.  —  Matter  of  Booth,  3  Wis.  I; 
In  re  Kemp,  16  Wis.  379. 

Peers  Are  Not  Privileged  to  Disobey  the  Writ, 
and  an  attachment  may  issue  in  such  a  case. 
Rex  v.  Ferrers.  1  Burr.  631. 

A  Jailer  Who  Acted  as  a  Mere  Servant  of  the 
officer  in  disobeying  the  writ  is  not  punishable 
for  contempt.  Ex  p.  Field,  5  Blatchf.  (U.  S.) 
63. 

Conflict  Between  Civil  and  Military  Authority. 

—  In  Matter  of  Winder,  2  Cliff.  (U.  S.)  89, 
where  the  service  of  a  writ  of  habeas  corpus 
was  prevented  by  armed  soldiers  of  the  United 
States,  under  the  command  of  the  officer  to 
whom  the  writ  was  directed,  the  court  ordered 
that  it  be  placed  on  the  files  to  be  served  when 
opportunity  might  offer. 

1.  Immediate  Attachment  at  Common  Law  for 
Disobedience.  —  Exp  Bosen,  2  Ken.  K.  B.  289. 

2.  Obedience  Not  Compelled  until  Issue  of  Plu- 
ries Writ.  —  See  supra,  this  title.  History  oj 
Habeas  Corpus  under  English  Statutes. 

3.  The  Substance  of  the  Habeas  Corpus  Act  is 
set  out  supra,  this  title,  History  of  Habeas  Cor- 
pus under  English  Statutes. 

4.  Euling  that  Attachment  Must  Issue  on  Dis- 
obedience of  First  Writ.  —  Rex  v.  Winton,  5  T. 
R.  89;  Rex  v.  Ferrers,  1  Burr.  631;  Rex  v. 
Wright,  2  Stra.  915. 

5.  Penalty  Prescribed  by  English  8tatute.  — 
See  supra,  this  title,  History  of  Habeas  Corpus 
under  English  Statutes,  where  the  substance  of 
the  provisions  of  31  Car.  II.  is  recited. 

By  56  Geo.  1 1 1 . ,  c.  100,  power  was  given  to  the 
judge  issuing  the  writ  in  vacation  to  issue  his 
warrant  for  the  arrest  of  the  disobedient  party, 
and  to  require  him  to  enter  into  a  recognizance 
with  Ihe  sureties  to  appear  and  answer  the 
matter  of  his  contempt.  See  also  Ex  p. 
Wyatt,  5  Dowl.  P.  C.  389,  W.  W.  &  I).  76. 

8.  Penalty  for  Disobedience  Prescribed  by  8tat- 


215 


ute  in  United  States.  —  Bethuram  v.  Black,  11 
Bush  (Ky.)  628;  Hecker.z/.  Jarrett,  1  Binn. 
(Pa.)  374;  Schofield  v.  Root,  12  Phila.  (Pa.) 
333.  35  Leg.  Int.  (Pa.)  384;  Beyer  v.  Vander- 
kuhlen,  48  Wis.  320.  See  also  the  various 
local  codes  and  statutes  in  the  United  States. 

7.  Mandamus  to  Compel  Judge  to  Hear  and  De- 
termine Proceeding. —  Ex  p.  Charleston,  107 
Ala.  688;  Ex  p.  Champion,  52  Ala.  31 1;  Ex  p. 
Mahone,  30  Ala.  49,  68  Am.  Dec.  III. 

8.  Mandamus  to  Compel  Issue  of  Habeas  Corpus. 

—  Wright  v.  Johnson,  5  Ark.  687;  Ex  p.  Allis, 
12  Ark.  101;  Ex  p.  Good,  19  Ark.  410. 

9.  Issuing  Writ  of  Habeas  Corpus  Considered 
Ministerial  Act. —  People  v.  Nash,  (Supm.  Ct. 
Gen.  T.)  5  Park.  Crim.  (N.  Y.)  473,  16  Abb. 
Pr.  (N.  Y.)  281,  25  How.  Pr.  (N.  Y.)  307.  But 
see  contra.  People  v.  Russel,  (Supm.  Ct.  Gen. 
T.)  1  Abb.  Fr.  N.  S.  (N.  Y.)  230. 

10.  See  supra,  this  title,  Nature  and  Scope  of 
Remedy  —  In  General. 

11.  Rule  that  Granting  of  Writ  Cannot  Be  Com- 
pelled by  Mandamus.  —  Ex  p.  Jones,  94  Ala.  33; 
People  v.  Russel,  (Supm.  Ct.  Gen.  T.)  1  Abb. 
Pr.  N.  S.  (N.  Y.)  230.  See  also  Wade  v. 
Judge,  5  Ala.  130;  Ex  p.  Champion,  52  Ala. 
311;  Exp.  Shaudies,  66  Ala.  134;  Exp.  Dunk- 
lin, 72  Ala.  241. 

12.  Penalty  Prescribed  by  Statutes  in  England.— 
See  supra,  this  title.  History  of  Habeas  Corpus 
under  English  Statutes,  note  Habeas  Corpus  Act 
of  j/  Car.  II.,  c.  2. 

Penalty  Prescribed  by  Statutes  in  United  8tates. 

—  State  v.  Dobson,  135  Mo.  1;  Yates  v.  Lans- 
ing. 5  Johns.  (N.  Y.)  282,  9  Johns.  (N.  Y.)  395, 
6  Am.  Dec.  2<jo;  People  v.  Nash,  (Supm.  Ct 
Gen.  T.)  5  Park.  Crim.  (N.  Y.)  473,  16  Abb. 
Pr.  (N.  Y.)  281,  25  How.  Pr.  (N.  Y.)  307,  36  N. 
Y.  607;  Williamson  v.  Lewis,  39  Pa.  St.  9. 

It  Is  Only  When  the  Writ  May  Lawfully  Issue 
that  the  Missouri  statute  makes  the  judge 
liable  for  a  penalty  for  refusing  to  issue  it. 
State  v.  Dobson,  135  Mo.  1. 
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not  attach  when  the  application  is  made  in  term,1  while  in  others  it  is  held 
that  a  refusal  either  in  term  time  or  in  vacation  renders  the  judge  liable,2  and 
some  of  the  statutes  expressly  so  provide.3 

XIV.  Suspension  of  Writ  —  1.  In  England.  —  Notwithstanding  the  jealous 
care  with  which  the  English  people  have  always  guarded  the  writ  of  habeas 
corpus  as  the  great  bulwark  of  personal  liberty,  and  the  firmness  with  which 
they  have  resisted  all  attempted  encroachments  on  their  right,  by  means  of 
this  writ,  to  have  an  inquiry  into  the  legality  of  any  imprisonment  or  restraint, 
still  occasions  have  arisen  when  it  was  deemed  necessary  to  suspend  the  opera- 
tion of  the  habeas  corpus  laws  for  a  limited  time,  and  the  Parliament  has, 
accordingly,  in  several  instances  passed  suspension  acts.4 

2.  In  the  United  States  —  a.  CONSTITUTIONAL  PROVISIONS.  —  It  is  provided 
by  the  Constitution  of  the  United  States  that  "  the  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it,"  5  and  the  same  provision  is 
ordinarily  contained  in  the  constitutions  of  the  several  states,6  though  in  some 
instances  suspensions  are  absolutely  prohibited.7  But  in  no  case  can  the 
power  be  exercised,  under  either  the  federal  constitution  or  the  constitution 
of  a  state,  unless  the  conditions  specified  therein  exist.** 

b.  In  Whom  Authority  Is  Vested  —  (i)  Under  Constitution  of  United 
States.  —  Though  the  federal  constitution  has  been  in  operation  for  more  than 


1.  Rule  that  Penalty  Does  Not  Attach  for  Re- 
fusal in  Term  Time.  —  Rex  v.  Hobhouse,  2 
Chit.  207,  18  E.  C.  L.  309,  3  B.  &  Aid.  420,  5 
E.  C.  L.  330;  Yates'  v.  Lansing,  5  Johns.  (N. 
Y.)  282;  Matter  of  Ferguson,  9  Johns.  (N.  Y.) 
239;  Ex  p.  Ellis,  11  Cal.  226. 

2.  Penalty  for  Refusal  Either  in  Term  or  in  Va- 
cation. —  Williamson  v.  Lewis,  39  Pa.  St.  9. 

3.  See  the  various  local  codes  and  statutes 
in  the  United  States. 

4.  English  Suspension  Acts.  —  The  statute  of 
9  Geo.  L,  c.  1,  suspended  the  habeas  corpus 
act  for  a  certain  time  and  directed  that  no 
judge  or  justice  should  bail  or  try  any  pris- 
oner without  an  order  from  the  king.  Rex  v. 
Orrery,  8  Mod.  98. 

Other  Instances  of  suspension  acts  are  34 
Geo.  III.,  c.  54;  57  Geo.  III.,  c.  3;  57  Geo. 
III.,  c.  55;  11  &  12  Vict.,  c.  35;  29  &  30  Vict., 
c.  1 ;  44  &  45  Vict.,  c.  4. 

A  suspension  act  is  almost  invariably  fol- 
lowed by  an  act  of  indemnity,  indemnifying 
persons  who  have  acted  in  pursuance  of  the 
suspension  act.  See  for  example  41  Geo.  III., 
c.  66. 

Power  to  Suspend  Habeas  Corpus  Act  in  Eng- 
land Is   Vested  Exclusively  in   Parliament.  — 

1  Black.  Com.  136. 

Operation  of  English  Suspension  Acts.  —  It  will 
be  observed  that  the  practice  in  England  is  to 
suspend  the  habeas  corpus  act  itself  and  not 
merely  the  privilege  of  the  writ.  See  Stat.  9 
Geo.  I.,  c.  1.  See  also  the  several  statutes  re- 
ferred to  in  4  Green's  Hist.  Eng.  130,  315,  320. 

5.  Suspension  Authorized  by  Constitution  of 
United  States.  —  Const.  U.  S.,  art.  1,  §  9,  cl.  2. 

This  provision  of  the  Federal  Constitution 
relates  exclusively  to  habeas  corpus  proceed- 
ings in  federal  courts,  and  does  not  authorize 
either  the  President  or  Congress  to  suspend 
the  issuing  of  writs  of  habeas  corpus  by  state 
courts.  Griffin  -'.  Wilcox,  21  Ind.  370;  Israel 
v.  Silsbee,  57  Wis.  222;  Bagnall  v.  Ableman,  4 
Wis  163;  Matter  of  Booth,  3  Wis.  157. 
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Suspension  of  Habeas  Corpus  by  Confederate  Con- 
gress.—  See  Matter  of  Roseman,  1  Winst.  L. 
(60  N.  Car.)  443;  Matter  of  Cain,  2  Winst.  L. 
(60  N.  Car.)  141;  Matter  of  Long,  2  Winst. 
L.  (60  N.  Cat.)  150;  Matter  of  Rafter,  2  Winst. 
L.  (60  N.  Car.)  153;  Matter  of  Spivey,  2 
Winst.  L.  (60  N.  Car.)  156;  State  v.  Sparks,  27 
Tex.  705. 

6.  See  the  constitutions  of  the  several  states, 
except  those  mentioned  in  the  next  note  infra. 

7.  See  the  constitutions  of  Alabama,  Georgia, 
Maryland,  Missouri,  North  Carolina,  Texas, 
West  Virginia,  Vermont. 

In  North  Carolina  the  governor  is  not  author- 
ized to  suspend  the  writ  of  habeas  corpus  by 
the  provision  of  the  state  constitution  (art.  12, 
§  3)  giving  to  him  "  power  to  call  out  the 
militia  to  execute  the  law  [or]  suppress  riots  or 
insurrection,"  and  Act  1869-70,  c.  27,  £  1,  au- 
thorizing him  to  declare  a  county  in  a  state  of 
insurrection  whenever,  in  his  judgment,  the 
civil  authorities  are  unable  to  protect  the  citi- 
zens. Ex  p.  Moore,  64  N.  Car.  802;  Ex  p. 
Kerr,  64  N.  Car.  816. 

8.  Power  of  Suspension  Exists  Only  under  Cir- 
cumstances Named  in  Constitution.  —  Cannon  v. 
Stuart,  3  Houst.  (Del.)  223;  Matter  of  Collier, 
6  Ohio  St.  55. 

Reasonable  Delay  that  may  be  occasioned  in 
the  disposition  of  habeas  corpus  cases  by  pro- 
ceedings in  error  on  the  original  judgment  is 
not  a  suspension  of  the  benefit  of  the  writ 
within  the  meaning  of  the  constitutional  pro- 
vision.   Macready  v.  Wilcox,  33  Conn.  321. 

Staying  Operation  of  Writ.  —  There  is  no  in- 
herent power  in  any  court  to  make  an  order 
staying  the  operation  of  a  writ  of  habeas  cor- 
pus discharging  one  who  has  been  illegally 
confined.  People  v.  Stout,  (Supm.  Ct.  Spec. 
T.)  10  Misc.  (N.  Y.)  247,  a  ffirmed 144  N.  Y.  699. 

There  Is  a  Distinction  beteen  the  suspension 
of  the  privilege  of  the  writ  of  habeas  corpus 
under  the  Constitution  of  the  United  States, 
art.  1,  §  9,  and  the  right  of  a  military  corn- 
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a  century,  it  was  only  during  the  period  of  the  civil  war  that  the  authority  to 
suspend  the  privilege  of  the  writ  of  habeas  corpus  was  exercised  by  the  gov- 
ernment, and  therefore  this  provision  of  the  constitution  has  not  been  the 
subject  of  judicial  consideration  as  frequently  as  have  many  of  the  other 
important  provisions,  and  until  the  occasion  just  referred  to  there  had  been 
no  adjudication  as  to  whether  the  power  of  suspension  was  vested  in  Congress 
or  in  the  President.  Eminent  jurists  at  an  early  day,  however,  had  expressed 
the  opinion  that  the  power  was  committed  to  Congress  alone,1  and  during 
President  Jefferson's  administration  the  necessity  of  suspending  the  privilege 
of  the  writ  came  under  consideration,  but  no  claim  was  then  made  that  the 
President  could  exercise  this  power.8  Up  to  this  point,  it  seems,  the  only 
opinion  that  had  been  expressed  was  that  the  power  could  not  be  exercised 
by  the  President,  but  was  vested  exclusively  in  Congress.  When  the  civil 
war  broke  out,  the  attorney-general  of  the  United  States  gave  it  as  his 
opinion  that  the  President  did  have  such  power.3  It  was  then,  for  the  first 
time,  asserted  by  Mr.  Lincoln,  acting  on  that  opinion  of  the  attorney-general, 
and  in  some  cases  the  courts,  influenced  perhaps  by  the  excitement  of  the 
times,  sustained  him.4  Other  and  better-considered  cases  denied  the  exist- 
ence of  such  authority,5  though  the  decisions,  so  far  as  the  cases  in  which 


mander  to  refuse  obedience  loit  when  justified 
by  the  exigenc  es  of  war.  or  that  ipso  facto  sus- 
pension which  takes  place  where  war  actually 
exists.    In  re  Kemp,  16  Wis.  379. 

1.  Opinion  of  Chief  Justice  Marshall. —  In 
Ex  p.  Bollman,  4  Cranch  (U.  S.)  101,  Chief 
Justice  Marshall  uttered  a  dictum  to  the  effect 
thai  if  at  any  time  the  public  safety  should  re- 
quire the  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus  it  is  for  the  legislature 
to  say  so;  that  the  question  depends  on  politi- 
cal considerations  on  which  the  legislature  is 
to  decide. 

Opinion  of  Justice  Story.  —  Mr.  Justice  Story, 
speaking  of  the  habeas  corpus  clause  in  the 
constitution,  said:  "  It  is  obvious  that  cases  of 
a  peculiar  emergency  may  arise  which  may 
justify,  nay,  even  require,  the  temporary  sus- 
pension of  any  right  to  the  writ.  Bui,  as  it 
has  frequently  happened  in  foreign  countries, 
and  even  in  England,  thai  the  writ  has  upon 
various  pretexts  and  occasions  been  sus- 
pended, whereby  persons  apprehended  upon 
suspicion  have  suffered  a  long  imprisonment, 
sometimes  from  d:sign  and  sometimes  be- 
cause they  were  forgotten,  the  right  to  sus- 
pend it  is  expressly  confined  to  cases  of 
rebellion  cr  invasion,  where  the  public  safety 
may  require  it.  *  *  *  Hitherto  no  suspen- 
sion of  the  writ  has  ever  been  aulhorized  by 
Congress  since  the  establishment  of  the  consti- 
tution. It  would  seem,  as  the  power  is  given 
to  Congress  lo  suspend  the  writ  of  habeas  cor- 
pus in  rises  of  rebellion  or  invasion,  that  the 
right  to  judge  whether  the  exigency  had  arisen 
must  exclusively  belong  to  that  body." 
3  Story  on  Const.,  §  1336. 

2.  Opinion  During  Jefferson's  Administration.  — 
The  incident  referred  to  in.  the  lext  was  the 
conspiracy  of  which  Aaron  Burr  was  the  head. 
When  this  became  so  formidable  and  was 
so  extensively  ramified  as  to  justify,  in  Mr. 
Jefferson's  opinion,  the  suspension  of  the  writ, 
he  claimed,  on  his  part,  no  power  lo  suspend 
It,  but  communicated  his  opinion  to  Congress, 
with  all  the  proofs  in  his  possession,  in  order 
that  Congress  mighi  exercise  ils  discretion 


upon  the  subject  and  determine  whether  the 
public  safety  required  it.  And  in  the  debate 
which  took  place  upon  the  subject,  no  one 
suggested  that  Mr.  Jefferson  might  exercise 
the  power  himself,  if,  in  his  opinion,  the  pub- 
lic safety  demanded  it.  Per  Taney,  C,  J.,  in 
Ed  p.  Merryman,  Taney  (U.  S.)  246. 

3.  Power  of  Suspension  Declared  by  Attorney- 
General  to  Be  in  President.  —  Opinon  of  Attorney- 
General  Edward  Bates,  10  Op.  Alty.  Gen.  74. 

4.  Cases  Asserting  Authority  of  President.  — 
Ex  p.  Field,  5  Blatchf.  (U.  S.)  63;  re 
Dugan,  6  D.  C.  131.  In  the  case  last  cited  the 
court,  in  reaching  the  conclusion  that  the  con- 
stitution confers  the  power  of  suspension  on 
the  President,  extensively  reviews  the  history 
of  the  clause  in  question. 

5.  Cases  Denying  Authority  of  President.  — 
Ex  p.  Merryman,  Taney  (U.  S.)  246,  9  Am.  L. 
Reg.  524,  17  Fed.  Cas.  No.  9,487;  McCall  v. 
McDowell,  1  Abb.  (U.  S.)  212,  15  Fed.  Cas.  No. 
8,673;  Exp.  Benedict,  4  West.  L.  Month.  449, 
3  Fed.  Cas.  No.  1,292;  U.  S.  v.  Porter,  2  Hayw. 
&  H.  (D.  C.)  394,  27  Fed.  Cas.  No.  16,074a. 
See  also  Warren  v.  Paul,  22  Ind.  276;  ///  re 
Kemp,  16  Wis.  359. 

Ex  p.  Merryman,  Taney  (U.  S.)  246,  9  Am. 
L.  Reg.  524,  17  Fed.  Cas.  No.  9,487,  is  ihe 
leading  case  on  this  question.  In  it  Chief 
Justice  Taney  reached  the  conclusion  thai 
Congress  alone  had  power  under  the  constitu- 
tion to  suspend  the  privilege  of  the  writ,  be- 
cause, f>sl,  the  ariiclc  containing  the  clause 
relating  to  the  suspension  of  the  writ  is  de- 
voted 10  the  legislative  department  of  the 
United  States  and  has  no  reference  to  the  ex- 
ecutive department,  and  second,  because  the 
article  relating  to  the  executive  dcparlmenl 
enumerates  powers  conferred  on  it  and  pre- 
scribes its  duty,  but  is  entirely  silent  on  the 
question  of  suspending  the  writ  of  habeas 
corpus.  The  chief  justice  was  further  of  the 
opinion  that  no  argument  could  be  drawn 
from  the  nature  of  sovereignty  or  the  neces- 
sity of  government  for  self-defense  in  times  of 
tumult  and  danger,  because  the  government 
of  the  United  States  is  one  of  delegated  and 
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they  were  rendered  were  concerned,  amounted  to  no  more  than  a  protest 
against  usurpation,  because  the  courts  were  powerless  to  enforce  their  process 
against  the  vast  military  forces  then  under  the  command  of  the  President; 1 
but  the  views  of  the  judges  by  whom  these  cases  were  decided  seem  to  have 
been  accepted  by  the  other  departments  of  the  government,  as  is  evidenced 
by  subsequent  measures  in  reference  to  the  subject.8 

(2)  Under  State  Constitutions.  —  It  has  already  been  shown,  by  a  reference 
to  the  constitutions  of  the  various  states,  that  in  the  majority  of  them  the 
provision  in  relation  to  the  subject  in  hand  is  the  same  as  that  contained  in 
the  Constitution  of  the  United  States.3  It  would  accordingly  seem  that  in 
such  states  the  power  of  suspension  should  be  considered  legislative,  not 
executive,  and  it  has  been  so  held ; 4  but  in  some  states  all  doubt  on  this 
point  is  removed  by  the  language  of  the  constitutional  provision  which  in 
terms  declares  that  the  power  is  to  be  exercised  only  by  the  legislature.5 

c  Validity  and  Effect  of  Suspension  Acts. — The  constitu- 
tionality of  the  Suspension  Act  of  1863  was  questioned  on  the  ground  that, 
though  the  power  of  suspension  is  purely  a  legislative  function,  the  act  did 
not  exercise  the  power  directly,  but  provided  that  during  "  the  present  rebel- 
lion "  the  President  of  the  United  States  might,  whenever  in  his  judgment 
the  public  safety  should  require  it,  suspend  the  privilege  of  the  writ  of  habeas 
corpus;  but  it  seems  always  to  have  been  upheld  either  directly  or  indirectly.6 


limited  powers,  deriving  its  existence  and  au- 
thority altogether  from  the  constitution.  See 
also  McCall  v.  McDowell,  1  Abb.  (U.  S.)  212, 
15  Fed.  Cas.  No.  8,673. 

1.  Inability  of  Courts  to  Kesist  Executive  Usur- 
pation.—  In  the  Merryman  case,  cited  in  the 
next  preceding  note,  the  military  officer  in 
command  of  the  fort  where  the  petitioner  was 
imprisoned  refused  to  obey  the  writ  issued  by 
the  chief  justice  of  the  United  States,  and  pre- 
vented, by  force,  the  service  of  a  writ  of 
attachment  issued  against  him  for  contempt. 
Thereupon  the  chief  justice,  in  view  of  the 
fact  that  his  judicial  power  had  been  resisted 
by  a  force  too  strong  for  him  to  overcome, 
ordered  that  a  copy  of  all  the  proceedings  in 
the  case  and  his  opinion  be  transmitted  to  the 
President.  See  also  U.  S.  v.  Porter,  2  Hayw. 
&  H.  (D.  C.)  394,  27  Fed.  Cas.  No.  16.074s,  in 
which  the  court,  finding-  itself  without  physi- 
cal power  to  enforce  its  lawful  process  against 
the  military  subordinates  of  the  President,  en- 
tered on  its  records  a  protest  against  what  it 
considered  a  usurpation  of  authority  by  the 
President. 

2.  Subsequent  Recognition  of  Want  of  Executive 
Authority.  —  By  Act  of  Congress  of  March  3, 
1863,  the  President  was  authorized  to  suspend 
the  privilege  of  the  writ  of  habeas  corpus 
whenever,  in  his  judgment,  the  public  safety 
required  it,  and  he  did,  by  proclamation,  bear- 
ing date  September  15,  1863,  reciting,  among 
other  things,  the  authority  of  this  statute,  sus- 
pend it.  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2; 
McCall  v.  McDowell,  1  Abb.  (U.  S.)  212,  15 
Fed.  Cas.  No.  8,673;  In  re  Fagan,  2  Sprague 
(U.  S.)  91,  8  Fed.  Cas.  No.  4,604.  From  this 
Ad  of  Congress,  and  the  President's  procla- 
mation under  it,  it  would  seem,  in  view  of  the 
fact  that  the  authority  of  the  President  to 
declare  a  suspension  had  been  asserted  and 
had  been  sustained  by  force  of  arms  notwith- 
standing the  opinions  of  the  judiciary  to  the 
contrary,  that  the  executive  and  legislative 
departments  of  the  government  had  finally 
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acquiesced  in  the  proposition  that  this  power 
did  not  pertain  to  the  presidential  office. 

In  People  v.  Gaul,  44  Barb.  (N.  Y.)  98,  Peck- 
ham,  J.,  referring  to  the  suspension  act  passed 
after  the  chief  justice  of  the  United  States  had 
decided  that  the  President  did  not  possess, 
under  the  constitution,  the  power  which  he 
assumed  of  suspending  the  privilege  of  the 
writ  of  habeas  corpus,  said  that  "  Congress, 
also,  seemed  to  have  coincided  with  the  chief 
justice,  and,  recognizing  the  necessity  of 
passing  a  law  to  that  end,  have  substantially 
defined  when  and  where  the  privilege  of  this 
writ,  so  vital  to  personal  liberty,  may  be  sus- 
pended." 

3.  See  supra,  this  section,  Constitutional  Pro- 
visions. 

Only  in  One  Instance  has  the  privilege  of  the 
writ  of  habeas  corpus  ever  been  suspended  by 
state  authority,  and  this  was  in  Massachusetts, 
during  Shays'  Rebellion  (1786-1787).  Spelling 
on  Extraordinary  Relief,  §  1160. 

4.  Decisions  of  State  Courts  that  Power  of  Sus- 
pension Is  Legislative.  —  Wright  v.  Johnson,  5 
Ark.  687;  Cannon  v.  Stuart,  3  Houst.  (Del.) 
223.  But  see  contra,  In  re  Boyle,  (Idaho  1899) 
57  Pac.  Rep.  706. 

5.  Power  of  Suspension  Expressly  Committed  to 
Legislature.  —  See  the  constitutions  of  Arkan- 
sas, Connecticut,  Massachusetts,  Michigan,  Mis- 
sissippi, New  Hampshire,  Rhode  Island,  and 
Tennessee. 

6.  Constitutionality  of  Suspension    Act.  —  In 

McCall  v.  McDowell,  1  Abb.  (U.  S.)  212,  the 
court  considered  the  constitutionality  of  this 
statute,  which,  it  is  said,  "  must  be  admitted 
without  argument."  The  court  said  further 
that,  in  the  exercise  of  the  power,  Congress 
may  suspend  the  writ  generally,  or  may  limit 
the  suspension  to  particular  cases,  and  that  it 
may  do  this  directly  or  commit  the  matter  to 
the  judgment  of  the  President. 

In  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2,  the  Su- 
preme Court  of  the  United  States,  though  it 
did  not  pass  directly  on  the  question,  seems  to 
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Duration  of  Act.  —  The  duration  of  the  act  was  limited  to  the  period  of  the 
existence  of  the  conditions  which  were  deemed  to  render  it  necessary,  and 
when  they  ceased  to  exist,  the  privilege  of  the  writ  was  ipso  facto  restored  and 
the  President  no  longer  had  any  authority  to  suspend  it.1 

What  is  Suspended.  —  Under  the  constitutional  provisions  in  the  United  States 
regarding  the  suspension  of  "  the  benefit  of  the  writ  of  habeas  corpus,"  it  is 
not  the  writ  itself  that  is  suspended,2  but  a  suspension  operates  merely  as  a 
denial  to  the  party  of  the  effect  of  the  writ,  and  therefore,  where  a  writ  had 
been  granted  before  the  suspension  and  came  on  for  hearing  afterwards,  the 
court  had  no  authority  to  grant  a  discharge.3 

Persons  Affected  by  Suspension  Act.  —  The  language  of  the  Suspension  Act  of 
1863  has  been  held  broad  enough  to  deprive  of  the  privilege  of  the  writ  a  per- 
son held  for  military  duty  as  a  soldier,  when  it  is  claimed  that  the  detention 
is  illegal,  though  a  contrary  opinion  has  been  expressed.4 


HABENDUM.  —  See  the  title  Deeds,  vol.  9,  p.  139  et  seq. 

HABERE  FACIAS  POSSESSIONEM.  (See  also  Encyc.  OF  PL.  AND  PR., 
titles  Ejectment,  vol.  7,  p.  351  ;  Possession,  Writ  Of,  vol.  16,  p.  744.)  — 
"That  you  cause  to  have  possession."  The  name  of  the  process  commonly 
resorted  to  by  the  successful  party  in  an  action  of  ejectment,  for  the  purpose 
of  being  placed  by  the  sheriff  in  the  actual  possession  of  the  land  recovered. 
It  is  commonly  termed  simply  "  habere  facias,"  or  "  hab.  fa." 

HABERE  FACIAS  SEISINAM.  (See  also  the  title  Possession,  Writ  Of, 
16  ENCYC.  OF  Pl.  AND  Pr.  744.) —  "  That  you  cause  to  have  seizin."  The  writ 
'of  execution  in  real  actions,  directing  the  sheriff  to  cause  the  demandant  to 
have  seizin  of  the  lands  recovered.  It  was  the  proper  process  for  giving  seizin 
of  a  freehold,  as  distinguished  from  a  chattel  interest  in  lands. 

HABERE  FACIAS  VISUM.    (See  also  ENCYC.  of  Pl.  AND  Pr.,  title  View.) 


have  acted  on  the  assumption  that  the  act  was 
constitutional. 

In  Matter  of  Oliver,  17  Wis.  681,  it  was  said 
that  serious  doubts  existed  whether  the  act 
was  not  obnoxious  to  the  objection  that  it  only 
delegated  a  legislative  power  to  the  President. 
The  court,  after  reviewing  several  cases  in- 
volving the  delegation  of  legislative  powers, 
reached  the  conclusion,  though  with  some 
hesitation,  that  on  the  doctrine  of  those  cases 
the  Act  of  Congress  under  consideration  could 
be  sustained. 

1.  Duration  of  Suspension  Act.  —  By  the  terms 
of  the  act  the  power  of  suspension  was  made 
to  depend  on  the  fact  of  rebellion  and  its  con- 
tinuance, and  this  fact  was  held  to  be  one  to 
be  judicially  determined  like  any  other  fact. 
The  President  could  not,  by  proclamation,  de- 
termine that  a  rebellion  existed  and  thus  fix 
the  status  of  the  country.  And  therefore, 
when  the  rebellion  ceased,  the  right  of  the 
President  to  continue  the  suspension  ceased 
also,  and  the  courts  then  became  bound  to 
give  to  the  citizen  his  rights  under  the  privi- 
lege. Com.  v.  Frink,  (Pa.  1865)  4  Am.  L. 
Reg.  N.  S.  700. 

2.  Suspension  of  Privilege  of  Writ  Not  a  Suspen- 
sion of  Writ  Itself.  —  Ex  f>.  Milligan,  4  Wall. 
(U.  S.)2. 

3.  Hearing  After  Suspension  on  Writ  Previously 
Oranted.  —  hi  re  l  agan,  2  Sprague  (U.  S.)  01 ; 
Im  rr  Dunn,  (U.  S.  Dist.  Ct.)  25  How.  Pr.  (N. 
Y.)4<)7,  8  Fed.  Cas.  No.  4,171. 

4.  Suspension   Held   Opcrativo  as   to  Persons 
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Held  for  Military  Service.  —  In  re  Fagan,  2 
Sprague  (U.  S.)c;i;  Matter  of  Oliver,  17  Wis. 
681. 

To  the  Contrary,  see  People  v.  Gaul,  44  Barb. 
(N.  Y.)  98.  In  this  case  a  writ  of  habeas  cor- 
pus was  sued  out  to  procure  the  discharge  of 
one  Starkweather,  who  was  held  by  the  de- 
fendant, a  major  in  the  army,  as  an  enlisted 
soldier,  and  obedience  to  the  writ  was  refused 
by  virtue  of  the  President's  proclamation 
under  the  Suspension  Act  of  1863.  The  court 
considered  that  the  use  of  the  word  "  pris- 
oner "  in  the  act  excluded  soldiers  who  had 
been  either  enlisted  or  drafted,  and  it  accord- 
ingly held  that  the  defendant  was  obliged  to 
obey  the  writ  and  directed  that  an  attachment 
issue  against  him  to  compel  obedience. 
"  The  provisions  of  the  whole  act,  taken  to- 
gether," said  Peckham,  J.,  "  show  that  it  was 
designed  to  enable  the  President  to  arrest  and 
detain  as  prisoners  persons  charged  with  or 
suspected  of  some  offense  against  the  govern- 
ment, persons  deemed  dangerous  to  the  gov- 
ernment, and  to  suspend  the  privilege  of  the 
writ  of  habeas  corpus  as  to  all  such  persons. 
The  act  was  obviously  aimed  at  '  state  or 
political  prisoners.'  "  As  further  evidence 
that  the  act  was  not  intended  to  apply  to 
soldiers,  it  was  said  that  otherwise  they  would 
have  no  relief,  though  they  were  kidnapped 
and  their  names  forged  to  the  enlistment 
papers,  and  that  they  would  be  worse  off  than, 
criminals  or  persons  charged  with  crime 
against  the  United  States. 
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Definitions. 


—  "  That  you  cause  to  have  a  view."  The  emphatic  words  in  a  writ  directing 
the  sheriff  to  have  lands  viewed  by  a  jury. 

HABIT.  (See  also  Habitual,  post;  and  see  the  titles  Habitual  Drunk- 
ards, post;  USAGES  and  Customs.)  —  Habit  is  defined  as  fixed  or  established 
custom  ;  ordinary  course  of  conduct.1 

HABITABLE.  —  Sec  note  2. 

HABITATION  —  HABITANCY.  —  See  note  3. 

HABITUAL.  (See  also  Habit,  ante.)  —  The  word  "  habitual  "  is  defined  as 
constant;  customary;  accustomed;  usual;  common;  ordinary;  regular; 
familiar. 1 

HABITUAL   CRIMINALS.  —  See  the  titles  Cumulative  Punishment, 

vol.  8,  p.  479;  Prisons. 


1.  Habit.  —  Tatum  v.  State,  63  Ala.  152.  See 
to  the  same  effect,  State  v.  Skillicorn,  104  Iowa 
97;  State  v.  Savage, '89  Ala.  8;  State  v.  Rob- 
inson, in  Ala.  482. 

Single  Act.  —  In  Knickerbocker  L.  Ins.  Co. 
v.  Foley,  105  U.  S.  354,  it  was  said:  "  It 
would  be  incorrect  to  say  that  a  man  has  a 
Jiabit  of  anything  from  a  single  act."  See  also 
Conner  v.  Citizens'  St.  R.  Co.,  146  Ind.  430; 
Lynch  v.  Bates,  139  Ind.  206. 

Habits  of  Intemperance.  —  See  the  titles  Acci- 
dent Insurance,  vol.  1,  p.  284;  Life  Insur- 
ance.   And  see  generally  the  title  Insurance. 

Habit  and  Repute  to  Establish  Marriage.  —  See 
the  title  Marriage. 

2.  Habitable  Repair.  —  In  construing  a  cove- 
nant by  a  tenant  to  put  the  premises  into 
"  habitable  repair,"  the  court  said:  "  It  was 
difficult  to  suggest  any  material  difference  be- 
tween the  term  '  habitable  repair  '  used  in  lhis 
agreement  and  the  more  common  expression 
'  tenantable  repair;  '  they  must  both  import 
such  a  state,  as  to  repair,  that  the  premises 
might  be  used  'and  dwelt  in  not  only  with 
safety,  but  with  reasonable  comfort,  by  the 
class  of  persons  by  whom  and  for  the  sort  of 
purposes  for  which  they  were  to  be  occupied." 
Belcher  v.  M'Intosh,  2  M.  &  Rob.  186.  See 
also  Proudfoot  v.  Hart,  25  Q.  B.  D.  51.  And 
see  the  titles  Eviction,  vol.  ri,  p.  472;  Land- 
lord and  Tenant. 

3.  Habitation.  —  A  habitation  is  a  place  of 
abode;  a  place  to  dwell  in.  Holmes  v.  Ore- 
gon, etc.,  R.  Co.,  5  Fed.  Rep.  526.  See  also 
the  title  Domicil,  vol.  10,  p.  16;  and  see  In- 
habitants. 

A  statute  of  Virginia  provided  as  follows: 
"  No  nuncupative  will  shall  be  established  un- 
less it  be  made  in  the  time  of  the  last  sickness 
of  the  deceased,  at  his  or  her  habitation,  or 
where  he  or  she  hath  resided  for  ten  days  next 
preceding,  except  where  the  deceased  is  taken 
sick  from  home,  and  dies  before  he  or  she  re- 
turns to  such  habitation;  nor  where,"  etc.  It 
was  held  that  habitation,  as  used  in  the  act, 
meant  "  dwelling  house."  Nowlin  v.  Scott,  10 
Gratt.  (Va.)  64.  See  also  2  Black.  Com.  4,  and 
4  Black.  Com.  220,  where  the  word  is  used  in 
the  same  sense.  And  see  the  title  Nuncupa- 
tive Wills. 

Habitancy.  —  In  Lyman  v.  Fiske,  17  Pick. 
(Mass.)  234,  the  court  said:  '  It  is  difficult  to 
give  an  exact  definition  of  habitancy.    In  gen- 


eral terms,  one  may  be  designated  as  an  in- 
habitant of  that  place  which  constitutes  the 
principal  seat  of  his  residence,  of  his  business, 
pursuits,  connections,  attachments,  and  of  his 
political  and  municipal  relations.  It  :s  mani- 
fest, therefore,  that  it  embraces  the  fact  of 
residence  at  a  place,  with  the  intent  to  regard 
it  and  make  it  his  home.  The  act  and  intent 
must  concur  and  the  intent  may  be  inferred 
from  declarations  and  conduct.  It  is  often  a 
question  of  great  difficulty,  depending  upon 
minute  and  complicated  circumstances,  leav- 
ing the  question  in  so  much  doubt  that  a  slight 
circumstance  may  tarn  the  balance." 

4.  Peltz  v.  Printz,  186  Pa.  St.  347. 

Habitual  —  Residence.  (See  also  the  title 
Residence.) — Residence  is  defined  as  mean- 
ing a  person's  habitual  physical  presence  in  a 
place  or  country.  In  re  Banff  Provincial 
Election,  19  Can.  L.  T.  123.  The  court  said: 
"  But  in  that  definition  the  word  habitual 
must  not  be  given  too  restricted  a  sense. 
Dicey  on  Conflict  of  Laws,  p.  80,  says:  '  The 
word  habitual,  in  a  definition  of  residence, 
does  not  mean  presence  in  a  place  either  for 
a  long  or  shorl  time,  but  the  presence  there 
for  the  greater  part  of  the  period,  whatever 
that  period  may  be  (whether  ten  years  or 
ten  days),  referred  to  in  each  particular 
case. '  " 

Habitually  —  Exclusively.  —  For  construction 
of  the  term  habitually  as  used  in  an  exemp- 
tion statute,  see  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  104,  note  3. 

Adultery.  (See  also  the  titles  Adultery  (as 
a  Crime),  vol.  1,  p.  752;  Lewd  and  Lascivious 
Cohabitation  and  Conduct.)  —  A  statute  de- 
fined adultery  as  habitual  carnal  inlercourse 
between  a  man  and  a  woman,  when  either  is 
lawfully  married.  Under  this  statule  it  was 
held  no  error  that  the  trial  court  charged  that 
the  intercourse  must  have  been  habitual, 
"  that  is,  frequent;  occasional  acts  will  not  be 
sufficient,"  and  left  it  to  the  jury  to  determine 
how  frequently  the  act  must  be  committed  to 
make  it  habitual.  State  v.  Carroll,  30  S.  Car. 
85.  See  also  Collum  v.  State,  10  Tex.  App. 
708. 

Where  the  proof  showed  only  four  acts  of 
carnal  inlercourse  and  negatived  any  other,  it 
was  held  that  this  was  not  habitual  inter- 
course. Hilton  v.  State,  (Tex.  Crim.  1899)  53 
S.  VV.  Rep.  115. 
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2.  No  Numerical  Rule  as  to  Frequency  of  Intoxication,  225. 
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1.  As  a  Criminal  Offense,  227. 

a.  Punishable  When  Publicly  Exhibited,  227. 
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2.  As  a  Defense  to  Prosecution  for  Crime,  227. 

V.  Jurisdiction  and  Authority  of  Civil  Courts  over  Habitual  Drunk- 

ards, 227. 

1.  Origin  and  History,  227. 

2.  What  Courts  Exercise  jurisdiction  over  Habitual  Drunkards,  228. 

a.  Generally  Regulated  by  Statute,  228. 

b.  Courts  Having  'jurisdiction  in  Lunacy  Usually  Have  jurisdiction 

over  Habitual  Drunkards,  229. 

c.  Courts  of  Chancery,  229. 

d.  Courts  of  Probate,  of  Ordinary,  Orphans'  Courts,  etc.,  229. 

3.  Purpose  of  Authority —  To  Benefit  Drunkard,  229. 

4.  Nature  of  Authority,  229. 

a.  Equitable  in  Character  and  Administration,  229. 

b.  Analogous  to  That  Exercised  over  Lunatics,  230. 

5.  Over  Whom  jurisdiction  Extends,  230. 

a.  Residents,  230. 

b.  Nonresidents,  230. 

6.  How  Exercised  to  Determine  Habitual  Drunkenness,  231. 

a.  By  Court  or  Judge  Alone,  231. 

b.  By  Court  and  Jury,  231. 

VL  Civil  Status  of  Habitual  Drunkard  Prior  to  Inquisition,  232. 
E.  Presumed  to  Be  Sui  Juris,  232. 

2.  Incompetency  Must  Usually  Be  Specifically  Established,  232. 

3.  Exceptions  to  Application  of  Presumption  of  Competency,  232. 

4.  Courts  Will  Extend  Protection  Prior  to  Adjudication  of  Disability,  232. 
VII.  Inquisition  of  Habitual  Drunkenness,  233. 

1.  Definition,  233. 

2.  Petition  or  Application  for  Inquisition,  233. 

3.  Commission  de  Inebrieto  Inquirendo,  233. 

4.  Organization  of  Inquisition,  233. 
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b.  By  Counsel,  234. 
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7.  Evidence  Before  Inquisition,  235. 

a.  What  Evidence  Necessary,  235. 

b.  Competency  of  Evidence,  235. 

8.  Finding  or  Verdict,  236. 

9.  Traverse  of  Finding  of  Inquisition,  237. 

VIII.  Effect  of  Inquisition  Finding  Habitual  Drunkenness,  237. 

1.  Equivalent  Usually  to  Finding  of  Lunacy,  237. 

2.  Habitual  Drunkard  Rendered  Non  Sui  Juris,  238. 

a.  Generally,  238. 

b.  Revokes  Authority  of  All  Agents  to  Act  for  Drunkard,  238. 

c.  Revokes  Authority  of  Drunkard  to  Act  as  Agent  for  Another,  238. 

d.  Disqualification  of  Habitual  Drunkard  for  Public  Office,  239. 

e.  Removal  from  Position  of  Trust,  239. 

f.  Ground  for  Dissolution  of  Partnership,  239. 

3.  Civil  Liability  and  Responsibility  Cease,  239. 

a.  General  Rule,  239. 

b.  Exceptions,  239. 

(1)  Liability  for  Torts,  239. 

(2)  Liability  for  Necessaries,  239. 

(3)  Marriage  After  Lnquisition  May  Be  Legal,  240. 

(4)  Will  or  Testament  May  Be  Valid,  240. 

4.  Conclusiveness  of  Finding  of  Habitual  Drunkenness,  240. 

a.  As  to  Overreached  Period,  240. 

b.  After  Adjudication  of  Habitual  Drunkenness,  240. 

5.  When  Legal  Disability  Begins,  241. 

a.  Conflict  of  Authority,  241. 

b.  Upon  Notice  Filed  or  Served,  or  Filed  and  Served,  that  Application 

Will  Be  Made,  241. 

c.  At  Presentation  of  Petition  and  Order  for  Lssuing  of  Commission, 

242. 

d.  Upon  Finding  or  Agreement  of  Lnquest,  242. 

e.  At  Filing  of  Return  Finding  Habitual  Drunkenness,  242. 

f.  Upon  Decree  of  Court  Confirming  Finding  of  Habitual  Drunken- 

ness, 242. 

g.  Upon  Appointment  of  Committee  for  Habitual  Drunkard,  242. 

h.  Doctrine  of  Lis  Pendens,  242. 

IX.  Medical  Treatment  of  Habitual  Drunkard,  243. 

1.  ///  General,  243. 

2.  Cottimitment  to  L?isane  Asylum,  243. 

3.  Treatment  in  '■'■Cures,'"  Lnebriate  Hospitals,  and  Similar  Lnstitutiojis^ 

243-  ' 

X.  Committee  of  Habitual  Drunkard  —  Powers  and  Duties,  244. 

1.  Different  Designations,  244. 

2.  Selection  or  Appointment  of  Committee,  244. 

a.  Relative  Preferred,  244. 

b.  Welfare  of  Lnebriate  First  Consideration,  244. 

3.  Committee  of  Person  —  Care  of  Lnebriate,  244. 

4.  Committee  of  Estate,  245. 

a.  L)i  General,  245. 

b.  Control  of  Personalty,  245. 

c.  Powers  Respecting  Real  Estate,  245. 

d.  Mortgage  or  Sale  of  Real  Estate,  245. 

e.  Duties  to  Fatnily  of  Lnebriate,  245. 

5.  Failure  to  Appoint  Committee — Effect  of  Such  Omission,  245. 

6.  Removal  of  Cotnmittee,  245. 

XL  Suits  By,  For,  or  Against  Habitual  Drunkards,  246. 

1.  Similar  to  Actions  Where  Lunatic  Ls  Party  in  Lnterest,  246. 

2.  Liability  of  Lnebriale's  Property  for  His  Debts,  246. 

3.  Compulsory  Payment  of  Debts,  247. 
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247- 

1.  Superseding  Commission —  When  Permitted,  247. 
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a.  Proof  of  Voluntary  Abstinence,  247. 

b.  Period  of  Abstinence,  247. 

3.  Decree  of  Rehabilitation,  248. 


CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  title  INSANE  PERSONS  in  the  Encyclo- 
pedia of  Pleading  and  Practice,  vol.  10,  p.  1169. 

As  to  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  following  titles  in  this  work:  CIVIL  DAMAGE  ACTS,  vol.  6,  p.  43; 
CRIMINAL  LAW,  vol.8,  p.  296;  DIVORCE,  vol.  9,  p.  813;  INSAN- 
ITY; INTOXICATING  LIQUORS;  INTOXICATION;  PUBLIC 
OFFICERS;  SPENDTHRIFTS  AND  SPENDTHRIFT  TRUSTS; 
TESTAMENTARY  CAPACITY;  TORTS. 


I.  Scope  of  Title.  —  It  is  designed  to  treat  the  topic  with  strict  reference 
to  the  habitual  drunkard  himself,  and  not  relatively  as  to  the  legal  consequences 
to  other  persons  of  his  infirmity  and  its  resulting  disability.  The  scope  of  the 
article  is  further  restricted  by  reason  of  the  fact  that  the  substantive  law  and 
rules  of  evidence  relating  and  applicable  to  certain  important  branches  of  the 
topic  are  fully  treated  in  separate  articles  under  appropriate  titles.  References 
to  these  articles  and  to  all  other  titles  bearing  upon  the  subject  will  be  found 
in  the  table  of  cross-references  above. 

II.  Definitions  and  Distinctions.  —  a  Habitual  Drunkard  is  a  person  given  to 
inebriety,  or  the  excessive  use  of  intoxicating  drink,  who  has  lost  the  power  or 
the  will,  by  frequent  indulgence,  to  control  his  appetite  for  it.1 

One  Who  Has  Become  So  Confirmed  in  customary  intoxication  as  to  render  him  a 
proper  subject  of  legal  guardianship  analogous  to  that  exercised  over  insane 
persons.2 

The  Terra  "Inebriate,"  as  commonly  used,  is  synonj'mous  with  "habitual 
drunkard."  3 

in  England  the  interchangeable  character  of  the  two  expressions  seems  to  be 
recognized  by  statute.4 

"Common  Drunkard"  is  a  term  often  used  as  equivalent  to  "  habitual  drunk- 
ard," and  "common  drunkenness"  to  "habitual  drunkenness."  Such  use  per- 
haps lacks  exactness,  as  under  most  statutes  a  common  drunkard  is  a  person 
of  intemperate  habits  who  is  guilty  of  a  public  exhibition  of  intoxication  to 
the  scandal  of  the  community.  While,  therefore,  a  common  drunkard  is  usually 
a  habitual  drunkard  in  the  legal  sense  of  the  term,  a  habitual  drunkard  is  not 


1.  Habitual  Drunkard  —  Definition.  —  Bou- 
vier's  L.  Diet.  This  definition  seems  to  be  de- 
duced from  the  rules  in  Magahay  v.  Magahay, 
35  Mich.  210;  Com.  v.  Whitney,  5  Cray  (Mass.) 
86;  Ludwick  v.  Com.,  18  Pa.  St.  172,  and  other 
leading  cases.  See  also  Miller  v.  Gleason,  10 
Ohio  Cir.  Dec.  20. 

2.  Abbott's  L.  Diet.  The  definition  is  given 
as  being  that  long  in  statutory  use  in  New 
York.  It  seems  now  to  be  generally  accepted. 
Sec  Griswold  v.  Butler,  3  Conn.  231;  Kannclls 
v.  Gcrner,  80  Mo.  479;  Sill  v.  M'Knight,  7  W. 
&  S.  (Pa.)  244;  Robertson  v.  Lyon,  24  S.  Car. 
272:  Matter  of  Wctmore,  6  Wash.  274. 

In  England,  under  the  Inebriates  Acts  of 
1879(42  &  43  Vict.,  c.  19)  and  18*8(51  &  52 
Vict.,  c.  10),  a  habitual  drunkard,  for  the  pur- 


poses of  such  acts,  is  "  a  person  who,  not 
being  amenable  to  any  jurisdiction  in  lunacy, 
is  notwithstanding,  by  reason  of  habitual 
intemperate  drinking  of  intoxicating  liquors, 
at  times  dangerous  to  himself  or  herself  or 
others,  or  incapable  of  managing  himself  or 
herself  and  his  or  her  affairs." 

3.  Inebriate.  —  Century  Diet.;  Webster's 
Diet.;  Com.  r.  Whitney,  11  Cush.  (Mass.)  479; 
Matter  of  Baker,  (Supm.  Ct.)  29  How.  Pr.  (N. 
Y.)  488. 

4.  Habitual    Drunkard     Inebriate  —  England. 

—  The  Habitual  Drunkards  Act  of  1879  (42  & 
43  Vict.,  c.  19)  was  modified  and  made  perma- 
nent by  the  Inebriates  Act  of  1888  (51  &  52 
Vict.,  c.  19),  and  by  a  provision  of  the  latter  act 
both  statutes  arc  known  as  the  I ncbriatcs  Acts. 
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Habitual  Drunkenness. 


necessarily  a  common  drunkard,  for  the  practice  of  habitual  drunkenness  may 
be  pursued  without  publicity.' 

The  Terms  "  Habitual  Drunkenness,"  "  Habitual  Intemperance,"  and  "  Habitual  Intoxication," 

as  ordinarily  used  and  as  construed  when  appearing  in  statutes,  are  equivalent 
and  synonymous.* 

Lunatic  and  Habitual  Drunkard.  —  In  most  of  the  states  the  statutes  and  decisions 
closely  assimilate  habitual  drunkards  to  lunatics.3 

Spendthrift.  —  By  statute  in  several  states  habitual  drunkards  are  differen- 
tiated from  lunatics  or  insane  persons,  and  are  included  in  the  class  desig- 
nated "spendthrifts."  * 

"Habitual  Drunkard"  and  "Dipsomaniac"  are  not  equivalent  terms.5 

III.  What  Constitutes  Habitual  Drunkenness  —  1.  In  General.  —  The  Term 
"Habitual  Drunkenness,"  in  both  its  legal  and  its  popular  signification,  denotes  not 
only  the  practice  of  intemperance  in  the  use  of  alcoholic  beverages,  but  also 
the  consequences  and  effects  of  such  excessive  indulgence  upon  the  mental 
and  physical  system  of  the  person  addicted  to  the  habit.6    Habitual  drunken- 


1.  Common  Drunkard.  —  To  constitute  the  of- 
fense of  common  drunkenness  the  intoxica- 
tion must  be  "  under  such  circumstances  as  to 
amount  to  a  violation  of  decency."  State  v. 
Kelly,  12  R.  I.  535;  State  v.  Flynn,  16  R.  1. 
10.  See  also  Com.  v.  Whitney,  5  Gray  (Massj 
87;  Com.  v.  McNamee,  112  Mass.  285;  State 
v.  Ryan,  70  Wis.  685. 

In  Barnes  v.  State,  19  Conn.  404,  a  distinc- 
tion was  recognized  between  "  a  person  ad- 
dicted to  habits  of  intoxication  "  and  "  a 
common  drunkard." 

Common  Drunkard  —  New  Hampshire.  —  State 
v.  Otis,  42  N.  H.  71,  held  that  the  Act  of  i860, 
c.  2371,  §  1,  providing  thai  no  person  shall 
be  fined  or  imprisoned  for  drunkenness  except 
as  a  common  drunkard,"  repealed  all  former 
acts  punishing,  or  apparently  intended  to 
punish,  all  public  acts  or  exhibitions  of  drunk- 
enness; but  the  court  did  not  define  the  term 
"  common  drunkard  "  in  any  way. 

2.  Habitual  Drunkenness,  Habitual  Intemper- 
ance, Habitual  Intoxication,  Synonymous  Terms. 

—  Elam  v.  State,  25  Ala.  55;  Stanley  v.  State, 
26  Ala.  27;  Mahone  v.  Mahone,  19  Cal.  628,  81 
Am.  Dec.  91 ;  Gallagher  v.  People,  120  111. 
183;  Mack  v.  Handy,  39  La.  Ann.  498;  Mis- 
key's  Appeal,  107  Pa.  St.  626. 

3.  Habitual  Drunkard  and  Lunatic  Assimilated. 

—  Rannells  v.  Gerner,  80  Mo.  478;  Griswold 
v.  Miller,  15  Barb.  (N.  Y.)  520;  Imhoff  1.  Wit- 
mer,  31  Pa.  St.  244.  See  also  Ridgeway  v. 
Darwin,  8  Ves.  Jr.  66;  Bac.  Abr.,  tit.  Idiots 
and  Lunatics,  A. 

Dwight,  in  his  Law  of  Persons  (p.  307),  says 
that  when  a  person  is  adjudged  a  habitual 
drunkard,  he  is  legally  a  lunatic,  whether  he 
is  one  in  fact  or  not. 

4.  Spendthrift.  —  Such  class  is  recognized  by 
statute  in  Illinois,  Massachusetts,  Michigan, 
Minnesota ,  Nebraska,  New  Hampshire,  Oregon, 
Vermont,  and  Wisconsin ;  also,  perhaps,  in 
Alabama.  And  see  Pinkston  v.  Semple,  92 
Ala.  564. 

In  Illinois  lunatics,  insane  persons,  idiots, 
drunkards,  and  spendthrifts  are  classed  to- 
gether, so  far  as  the  method  of  procedure  in 
relation  to  them  is  concerned,  and  a  conserva- 
tor may  be  appointed  for  any  person  included 
within  such  class. 

The  definition  of  "  spendthrift  "  is  purely 
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statutory.  The  definition  as  given  in  the  stat- 
utes of  Minnesota ,  Michigan,  and  Wisconsin  is 
substantially  the  same:  "  Every  person  who 
is  liable  to  be  put  under  guardianship  on  ac- 
count of  excessive  drinking,  gaming,  idleness, 
or  debauchery."    See  Stat.  Wis.  (1898),  §  3994. 

In  Oregon  the  statute  (Hill's  Annot.  Laws 
1892,  §  2891)  provides  that  "  when  any  per- 
son by  excessive  drinking,  gaming,  idleness, 
or  debauchery  of  any  kind  shall  so  spend, 
waste,  or  lessen  his  estate  as  to  expose  him- 
self or  his  family  to  want  or  suffering,  or  the 
county  to  charge  and  expense  for  the  support 
of  himself  and  family,  the  County  Court  for 
such  county  of  which  such  spendthrift  is  a 
resident  or  inhabitant  shall  present  a  com- 
plaint to  the  county  judge,"  and  have  a  guard- 
ian appointed. 

The  Idea  of  Mental  Unsoundness  does  not 
prominently  enter  into  the  statutory  definition 
of  spendthrift.  See  in  this  connection  In  re 
Brown,  45  Mich.  326,  where  Cooley,  J.,  distin- 
guished between  the  appointment  of  a  guard- 
ian for  a  person  who  "  by  reason  of  extreme 
old  age  or  other  cause  is  mentally  incompe- 
tent to  have  the  charge  and  management  of 
his  property,"  and  such  appointment  for  a 
"  spendthrift." 

In  order  to  give  to  the  Probate  Court  the 
right  to  appoint  a  guardian  for  an  alleged 
spendthrift,  the  evidence  must  eslablish  that 
such  person  comes  within  the  statutory  defini- 
tion by  being  addicted  to  excessive  drinking, 
gaming,  idleness,  debauchery,  or  other  vicious 
habits.    Morey's  Appeal,  57  N.  H.  54. 

See  also  the  title  Spendthrifts  and  Spend- 
thrift Trusts. 

5.  Dipsomania.  —  Dipsomania  may  be  caused 
by  alcoholic  intemperance,  but  it  may  also 
have  its  origin  in  the  excessive  use  of  fluid  or 
nonfluid  drugs  or  chemical  preparations  con- 
taining no  alcohol,  and,  perhaps,  received  into 
the  system  hypodermically,  by  inhalation,  or 
in  some  manner  other  than  by  swallowing  or 
drinking.  See  Ditsomania,  vol.  9,  p.  457. 
See  also  Gen.  Stat.  Conn.  (18S8),  §  3688. 

6.  What  Constitutes  Habitual  Drunkenness  — 
England.  —  Southcombe  v.  Merriman,  C.  &  M. 
2S6,  41  E.  C.  L.  159. 

Alabama.  —  Elam  v.  State,  25  Ala.  55;  Stan- 
ley v.  State,  26  Ala.  27;   Atkins  v.  State,  60 
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ness  is  the  fixed  practice  of  intemperance  in  the  use  of  liquid  intoxicants 
having  alcohol  as  their  basis.1  It  is  the  custom  of  getting  drunk;2  not  the 
ordinary  use,  but  the  habitual  abuse,  of  alcoholic  liquors.3  It  is  likewise  the 
effect  or  condition  produced  upon  the  body  and  mind  of  the  inebriate  by 
such  continued  excessive  use  of  intoxicating  liquors.'4  It  is  habituation 
to  intemperance,  resulting  in  the  involuntary  and  irresistible  propensity  to 
become  intoxicated  whenever  an  opportunity  offers.5 

2.  No  Numerical  Rule  as  to  Frequency  of  intoxication.  —  There  is  no  rule  of 
general  application  to  determine  how  numerous  must  be  the  distinct  instances 
of  intoxication  to  justify  a  finding  of  habitual  drunkenness.  When  the  ques- 
tion of  habitual  drunkenness  has  been  left  to  juries,  the  courts  usually, 
although  not  uniformly,  have  declined  to  charge  that  a  particular  number  of 
distinct  acts  or  occurrences  of  intoxication  did  or  did  not  establish  habitual 
drunkenness.6 


Ala.  49;  Tatum  v.  State,  63  Ala.  149;  State  v. 
Savage,  89  Ala'.  8;  State  v.  Robinson,  m  Ala. 
483. 

Arkansas.  —  Brown  v.  Brown,  38  Ark.  328. 

California.  —  Dunn  v.  Dunn,  62  Cal.  176. 

Florida.  —  Burns  v.  Burns,  13  Fla.  376;  Mc- 
Gill  v.  McGill,  19  Fla.  348. 

Illinois  — Menkins  v.  Lightner,  18  111.  285; 
Murphy  v.  People,  90  111.  60;  Youngs  v. 
Youngs,  130  111.  230,  17  Am.  St.  Rep.  313; 
Richards  v.  Richards,  19  111.  App.  465. 

Indiana.  — Devlin  v.  Scott,  34  Ind.  70;  Gur- 
ley  v.  Butler,  83  Ind.  501. 

Iowa.  —  Wheeler  v.  Wheeler,  53  Iowa  512, 
36  Am.  Rep.  240;  Miller  v.  Mutual  Ben. 
Ins.  Co.,  34  Iowa  224;  Miller  v.  Mutual  Ben. 
L.  Ins.  Co.,  39  Iowa  305. 

Kentucky. — Cook  v.  Newton,  14  Ky.  L. 
Rep.  860. 

Louisiana.  —  Mack  v.  Handy,  39  La.  Ann. 
498;  Williams  v.  Goss,  43  La.  Ann.  872;  De. 
Lesdernier  v.  De  Lesdernier,  45  La.  Ann.  1366 

Massachusetts.  —  Com.  v.  Whitney,  11  Cush. 
(Mass.)  479;  Blaney  v.  Blaney,  126  Mass.  205. 

Michigan.  —  Magahay  v.  Magahay,  35  Mich. 
210;  Berryman  v.  Berryman,  59  Mich.  608. 

Missouri.  —  Rannells  v.  Gerner,  80  Mo.  479; 
Dawson  v.  Dawson,  23  Mo.  App.  173. 

New  Hampshire.  —  Batchelder  v.  Batchelder, 
14  N.  H.  380. 

New  Jersey.  —  Crane  v.  Conklin,  I  N.  J.  Eq. 
355,  22  Am.  Dec.  519. 

New  York.  — Gardner  v.  Gardner,  22  Wend. 
(N.  Y.)  533,  34  Am.  Dec.  340;  Manna  v.  Con. 
necticul  Mut.  L.  Ins.  Co.,  (M.  Y.  Super.  Ct. 
Gen.  T.)8  Misc.  (N.  Y.)43i;  Matter  of  Tracy, 
1  Paige  (N.  Y.)  582;  Matter  of  Hoag,  7  Paige 
(N.  Y.)  313. 

Ohio.  —  Brockway  v.  Jewell,  52  Ohio  St.  199. 

Oregon.  —  McHee  v.  McBec,  22  Oregon  329, 
29  Am.  St.  Rep.  615. 

Pennsylvania.  —  Ludwick  v.  Com.,  18  Pa.  St. 
174;  Miskey's  Appeal,  107  Pa.  St.  626. 

Texas.  — Trigg  v.  State,  49  Tex.  646. 

Vermont.  —  Bliss  v.  Connecticut,  etc.,  R. 
Co.,  24  Vt.  425;  State  v.  Pratt,  34  Vt.  323. 

Washington.  —  Matter  of  Wetmorc,  6  Wash. 
274- 

1.  Fixed  Practice  of  Intemperance.  —  Tatum  v. 
State,  63  Ala.  151 ;  State  v.  Savage,  89  Ala.  8; 
Brown  v.  Brown,  38  Ark.  328;  Mahonc  v.  Ma- 
hone,  19  Cal.  628,  81  Am.  Dec.  91;  Walton  v. 
Walton,  34  Kan.  198;  Ludwick  v.  Com.,  18 
Pa.  St.  174;  Miskey's  Appeal,  107  Pa.  St.  626. 
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2.  Custom  of  Getting  Drunk.  —  Knickerbocker 
L.  Ins.  Co.  v.  Foley,  105  U.  S.  353;  Northwest- 
ern L.  Ins.  Co.  v.  Muskegon  Bank,  122  U.  S. 
507;  Tatum  v.  State,  63  Ala.  151;  Mack  v. 
Handy,  39  La.  Ann.  498;  Union  Mut.  L.  Ins. 
Co.  v.  Reif,  36  Ohio  St.  596,  38  Am.  Rep.  613; 
State  v.  Pratt,  34  Vt.  323. 

3.  Not  Ordinary  Use  but  Habitual  Abuse  — 
United  States.  —  Brockway  v.  Mutual  Ben.  L. 
Ins.  Co.,  9  Fed.  Rep.  253;  Swick  v.  Home  L. 
Ins.  Co.,  2  Dill.  (U.  S.)  164;  Knickerbocker 
L.  Ins.  Co.  v.  Foley,  105  U.  S.  353;  Northwest- 
ern L.  Ins.  Co.  v.  Muskegon  Bank,  122  U.  S. 
507. 

Alabama.  —  Elam  v.  State,  25  Ala.  55. 
Kansas.  — Walton  v.  Walton,  34  Kan.  198. 
Louisiana.  —  Mack  v.  Handy,  39  La.  Ann. 
498. 

Michigan.  —  Meathe  v.  Meathe,  83  Mich. 
150. 

Nebraska.  —  Powers  v.  Powers,  20  Neb.  536. 

Ohio.  —  Union  Mut.  L.  Ins.  Co.  v.  Reif,  36 
Ohio  St.  596,  38  Am.  Rep.  613. 

Oregon.  —  McBee  v.  McBec,  22  Oregon  329, 
29  Am.  St.  Rep.  615. 

Rhode  Island.  —  Mowry  v.  Home  L.  Ins.  Co., 
9  R.  I.  355;  Gourlay  v.  Gourlay,  16  R.  I.  706. 

Texas.  —  Trigg  v.  State,  49  Tex.  664. 

Wisconsin.  —  Rude  v.  Nass,  79  Wis.  330,  24 
Am.  St.  Rep.  717. 

4.  Effect  Produced  upon  Mind  and  Body.  — 
Stale  v.  Savage,  89  Ala.  8;  Gurley  v.  Butler, 
83  Ind.  501;  Menkins  v.  Lighlner,  18  111.  284; 
Stirling  v.  Hinckley,  (Pa.  1886)  2  Cent.  Rep. 
825;  Miskey's  Appeal,  107  Pa.  St.  612;  Trigg 
v.  State,  49  Tex.  646;  Bliss  v.  Connecticut, 
etc.,  R.  Co.,  24  Vt.  425. 

5.  Habituation  to  Intemperance.  —  Elam  v. 
State,  25  Ala.  55;  State  v.  Savage,  89  Ala.  8; 
Menkins  v.  Lightner,  18  III.  284;  Magahay  v. 
Magahay,  35  Mich.  210;  McBec  v.  McBee,  22 
Oregon  329,  29  Am.  St.  Rep.  615;  Ludwick 
v.  Com.,  18  Pa.  St.  174;  Miskev's  Appeal,  107 
Pa.  St.  626. 

6.  No  Numerical  Rule  as  to  Frequency  of  In- 
toxication—  United  States.  —  Northwestern  L. 
Ins.  Co.  -j.  Muskegon  Bank,  122  U.  S.  507. 

Alabama.  —  Tatum  v.  Stale,  63  Ala.  149. 

Arkansas.  —  Brown  v.  Brown,  38  Ark.  328. 

Illinois.  —  Murphy  V.  People,  90  111.  60; 
Kamman  v.  People,  24  III.  App.  389;  Birr  v. 
People,  24  III.  App.  390;  C,allaf>htr  i'.  People, 
120  III.  183,  affirming  29  111.  App.  397. 

Massachusetts. — Com.  v.  Whitney,  5  Gray 
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Where  Appellato  Courts  Have  Decided  Law  and  Fact  in  Habitual  Drunkenness.  —  There  are 
cases  where  the  highest  appellate  courts,  exercising  original  jurisdiction,  as 
judges  of  both  law  and  fact,  and  without  the  assistance  of  a  master,  have 
determined  how  frequently  intoxication  occurred  and  decided  whether  or  not 
a  habit  of  drunkenness  was  established.  By  statute  in  some  states  such  course 
is  adopted  in  certain  proceedings  of  impeachment  and  removal  from  public 
office. 1 

Excess  Should  Be  as  Frequent  as  Opportunity  —  Habit  Must  Be  Beyond  Control.  —  As  a  gen- 
eral proposition  —  without  considering  the  instances  of  intoxication  numerically 

—  in  order  to  constitute  the  fixed  custom  of  intemperance,  the  intoxication 
of  the  individual  should  occur  as  frequently  as  does  the  opportunity  of 
gratification.  The  unnatural  craving  to  drink  to  excess  must  be  so  dominant 
and  overmastering  as  to  render  its  control  beyond  the  power  of  the  individual 
to  resist.  Where,  therefore,  the  evidence  shows  that  the  intemperate  person,, 
although  often  drunk,  can  and  does  at  times  overcome  temptation,  and  that 
he  retains  and  exerts  the  power  of  abstinence  from  excess  in  the  use  of 
intoxicating  drinks  when  the  means  and  opportunity  of  indulging  his  pro- 
pensity are  offered,  it  is  apparent  that  such  appetite  has  not  become  so 
inordinate  as  to  be  irresistible.2 

Occasional  Drunkard. — An  intemperate  person  who  frequently  controls  his- 
appetite  belongs  to  the  class  of  occasional  drunkards,  as  distinguished  from 
habitual  drunkards,  and  is  still  to  be  intrusted  with  his  civil  rights.3 

3.  Duration,  of  Habit.  —  The  length  of  time  such  practice  has  existed  is  not 
usually  important  so  long  as  the  habit  has  become  fixed  and  established.4 

4.  What  Is  Meant  by  Intoxicating  Liquor  —  a.  Liquids  to  Be  Drunk  or 
SWALLOWED.  —  By  the  term  "intoxicating  liquor,"  when  used  with  reference 
to  habitual  drunkenness,  in  the  absence  of  any  statutory  provision  enlarging  its 
legal  acceptation,  only  such  liquids  are  included  as  may  be  taken  into  the 
human  system  by  the  process  of  drinking  or  swallowing.5 

Limited  to  Alcoholic  Beverages.  — There  seems  to  be  no  adjudi- 
cation in  habitual  drunkenness  where  such  habit  was  produced  by  any  non- 
alcoholic beverage. 

c.  Excessive  Use  of  Drugs.  —  Unless  made  so  by  statute,  neither  the 
excessive  use  of  opium,  narcotics,  sedatives,  or  other  drugs  or  chemical  com- 
pounds in  which  alcohol  does  not  form  the  basic  or  active  principle,  nor  the 
effect  produced  by  such  deleterious  indulgence,  constitutes  habitual  drunken- 
ness.6 In  a  number  of  states  the  condition  produced  by  the  habitual  and 
excessive  use  of  opiates,  cocaine,  and  other  drugs  of  similar  effect  is  declared 
to  be  habitual  drunkenness,  and  a  person  so  affected  may  be  proceeded  against 
as  a  habitual  drunkard.    Such  statutes  have  usually  been  enacted  either  to 

(Mass.)  87;  Com.  v.  McNamee,  112  Mass.  285;  Ala.  8  (dissenting  opinion);  State  v.  Robinson, 

Blaney  v.  Blaney,  126  Mass.  205.  in  Ala.  483;  Meathe  v.  Meathe,  83  Mich.  151; 

Pennsylvania.  —  Ludwick  v.  Com.,  18  Pa.  St.  Trigg  v.  State,  49  Tex.  646. 

174.  4.  Duration  of  Habit  —  When  Important.  —  In 

Wisconsin.  —  Rude  v.  Nass,  79  Wis.  330,  24  states  where  habitual  drunkenness  is  ground 

Am.  St.  Rep.  717.  (or  divorce,  the  statutes  frequently  prescribe 

1.  Where  Appellate  Courts  Have  Exercised  how  long  the  habit  must  continue  in  order 
Original  Jurisdiction.  —  See  State  -•.  Savage,  89  legally  to  constitute  such  cause.  See  the  title 
Ala.  8;  State  v.  Robinson,  m  Ala.  4831    See  Divorce,  vol.  9,  p.  Sr4. 

also  Trigg  v.  State,  49  Tex.  646,  where  the  5.  What  Is  Meant  by  Intoxicating  liquor. —  . 

evidence  was  carefully  reviewed  by  the  court.  Youngs  v.  Youngs,  130  111.  232,  17  Am.  St. 

2.  Excess  Should  Be  as  Frequent  as  Opportunity  Rep.  313,  affirming  33  111.  App.  223;  Daw?or. 

—  Habit  Beyond  Control. —  Menkins  v.  Lightner,  v.  Dawson,  23  Mo.  App.  170;  Com.  v.  Whit-' 
18  111.  284;   Mack  v.  Handy,  39  La.  Ann.  493;  ney,  11  Cush.  (Mass.)  480.    See  generally  the 
Magahay  v.  Magahay,  35  Mich.  210;  Matter  ot  title  Intoxicating  Liquors. 

Hoag,  7  Paige  (N.  Y.)  313;  McBee  v.  McBee,  6.  Excessive    Use    of    Drugs    Not  Habitual 

22  Oregon  334.  29  Am.  St.  Rep.  615;  Miskey's  Drunkenness.  —  Youngs    v.   Youngs,    130  111. 

Appeal,  107  Pa.  St.  626;  Ludwick  v.  Com.,  18  232,  17  Am.  St.  Rep.  313,  affirming  33  111.  App. 

Pa.  St.  174.    Compare  State  v.  Savage,  89  Ala. .8.  223;   Dawson  v.  Dawson,  23  Mo.  App.  170; 

3.  Occasional  Drunkard.  —  State  v.  Savage,  89  Barber  v.  Barber,  14  Law  Rep.  375;  Com.  p. 
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make  "  the  drug  habit  "  a  cause  for  divorce  or  else  to  provide  for  the  treat- 
ment of  the  person  affected  in  an  asylum  or  hospital.1 

IV.  Habitual  Drunkenness  under  Criminal  Laws  —  1.  As  a  Criminal 
Offense  —  a.  Punishable  When  Publicly  Exhibited.  —  Drunkenness  is 
punishable  under  the  general  police  power  of  the  state  whenever  a  person 
becomes  intoxicated  in  public  or  openly  exhibits  his  intoxication  to  the  scandal 
of  the  community,  in  violation  of  public  propriety  and  good  order.  Where 
such  exhibition  of  drunkenness  is  frequently  repeated,  each  exposure  aggravates 
the  offense,  and  the  person  so  offending  is  amenable  to  the  criminal  law,  not 
strictly,  perhaps,  as  a  habitual  drunkard,  but  as  a  common  and  notorious 
drunkard  whose  habitual  intoxication,  by  reason  of  its  open  and  offensive 
exhibition,  has  become  a  public  nuisance.2 

b.  Not  Punishable  When  Practiced  in  Private. — The  practice  of 
habitual  drunkenness  when  practiced  in  private  is  regarded  by  the  law  as  a 
deplorable  vice,  or  in  many  jurisdictions  as  an  indication  or  the  result  of 
mental  disease,  productive,  under  all  circumstances,  of  consequences  so 
calamitous  as  to  warrant  the  interference  and  restraining  action  of  any  court 
having  jurisdiction.  But  where  such  habit  is  privately  indulged  and  practiced, 
and  its  exercise  does  not  infringe  upon  nor  outrage  public  propriety,  it  can  be 
dealt  with  by  civil  tribunals  alone ;  it  is  not  then  a  misdemeanor  cognizable  by 
a  criminal  court.3 

2.  As  a  Defense  to  Prosecution  for  Crime.  —  Under  what  circumstances 
habitual  drunkenness  may  properly  be  interposed  as  a  defense  to  a  prosecu- 
tion for  crime,  and  the  partial  or  complete  criminal  immunity  of  habitual 
drunkenness,  are  fully  treated  under  other  titles.4 

V.  Jurisdiction  and  Authority  of  Civil  Courts  over  Habitual  Drunk- 
ards—  1.  Origin  and  History.  — The  laws  now  existing  in  the  United  States, 
England,  and  Canada,  relating  to  proceedings  in  habitual  drunkenness,  and 


Whitney,  n  Cush.  (Mass.)  480;  Holland  v. 
Holland,  4  Leg.  Gaz.  (Pa.)  372;  Bean  v.  Bean, 
11  Lane.  Bar  (Pa.)  138;  Harris's  Appeal,  2  W. 
N.  C.  (Pa.)  331.  Compare  Burt  v.  Burt,  168 
Mass.  205. 

1.  "  Drug  Habit  "  Made  Habitual  Drunkenness 
by  Statute.  —  See,  for  example: 

Colorado.  —  Laws  180,5,  C.  74,  §  6.  This  act 
was  held  constitutional  in  In  re  House,  23  Colo. 
94.  See  infra,  this  title,  Medical  Treatment  of 
Habitual  Drunkard —  Treatment  in  "Cures," 
Inebriate  Hospitals,  and  Similar  Institutions. 

Connecticut.  —  Gen.  Stat.  (1888),  §  3638. 

Louisiana.  —  Acts  1894,  No.  157  (Wolff's 
Rev.  Laws  La.  1897,  p.  424). 

Maryland.  —  Laws  1894,  c.  247,  §  5.  This 
act  was  held  constitutional  in  Baltimore  v. 
Keelcy  Institute,  81  Md.  107.  See  infra,  this 
title,  Medical  Treatment  of  Habitual  Drunkard 
—  Treatment  in  "Cures,"  Inebriate  Hospitals, 
and  Similar  Institutions. 

Massachusetts.  —  Laws  1889,  c.  447.  See  Burt 
v.  Burt,  168  Mass.  205. 

Minnesota. — Laws  1895,  c.  156,  §  6.  This 
act  was  declared  unconstitutional  because  of 
an  unlawful  delegation  of  power.  Foreman 
v.  Hennepin  County,  64  Minn.  374.  See  infra, 
this  title,  Medical  Treatment  of  Habitual 
Drunkard —  Treatment  in  "  Cures,"  Inebriate 
Hospitals,  and  Similar  Institutions. 

Mississippi.  — Code  (1892),  §  2215. 

North  Dakota.  —  Laws  1895,  c.  68,  §  3.  See 
the  title  Divorce,  vol.  9,  p.  §14,  in  relation  to 
habitual  drunkenness  by  drugs  as  a  cause  of 
divorce  in  North  Dakota. 

Oklahoma.  —  Laws  1895,  c.  29,  §  4. 


Wisconsin.  —  Laws  1895,  c.  203,  §  6.  This 
act  was  declared  unconstitutional  in  Wisconsin 
Keeley  Institute  Co.  v.  Milwaukee,  95  Wis. 
161,  60  Am.  St.  Rep.  105,  seemingly  on  the 
ground  that  public  money  could  not  be  used 
for  such  purpose.  See  infra,  this  title,  Medi- 
cal 'Treatment  of  Habitual  Drunkard —  'Treat- 
ment in  "  Cures,"  Inebriate  Hospitals,  and 
Similar  Institutions. 

2.  Drunkenness  Must  Be  Publicly  Exhibited  — 
Indiana.  —  Low  v.  Evans,  16  Ind.  489. 

Massachusetts.  —  Com.  v.  Boon,  2  Gray 
(Mass.)  75;  Com.  v.  Whitney,  5  Gray  (Mass.) 
88;  Com.  v.  Foley,  99  Mass.  500. 

New  Hampshire.  —  State  v.  Otis,  42  N.  H.  73. 
New  York.  —  People  v.  Mulkins,  (County 
Ct.)  25  Misc.  (N.  Y.)  599. 

North  Carolina.  —  State  v.  Waller,  3  Murph. 
(7  N.  Car.)  229. 

Rhode  Island.  —  State  v.  Kelly,  12  R.  I.  536; 
State  v.  Flynn,  16  R.  I.  10. 

South  Carolina.  —  O'Hanlon  v.  Myers,  I0> 
Rich.  L.  (S.  Car.)  134. 

Tennessee.  — Tipton  v.  State,  2  Yerg.  (Tcnn.) 
543;  Smith  v.  Slate,  1  Humph.  (Tcnn.)  398. 
Wisconsin.  —  State  v.  Ryan,  70  Wis.  686. 
Canada.  —  /;/  re  Livingstone,  6  Ont.  Pr.  17;' 
Reg.  v.  Blakeley,  6  Ont.  Pr.  244. 

3.  Not  Punishable  When  Practiced  in  Private. 
—  State  v.  Otis,  42  N.  H.  73;  Slate  v.  Waller. 
3  Murph.  (7  N.  Car.)  229;  O'Hanlon  v.  Myers, 
10  Rich.  L.  (S.  Car.)  134;  Tipton  v.  Slate,  2 
Yerg.  (Tcnn.)  543;  Smith  v.  State,  1  Humph. 
(Tcnn.)  398;  In  re  Livingstone,  6  Ont.  Pr.  17; 
Reg.  v.  Blakeley,  6  Ont.  Pr.  244. 

4.  See  the  titles  Insanity;  Intoxication. 
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the  control  and  management  of  the  persons  and  estates  of  habitual  drunkards, 
are  developed  from  the  principle  of  the  English  law  by  which  the  care  of 
idiots  and  lunatics  devolved  upon  the  sovereign  as  parens  patrice,  both  as  a 
prerogative  of  the  crown  and  also  as  a  duty  that  the  king  owed  to  his  subjects.1 

Early  Custom  —  Special  Delegation  in  Each  Case.  —  Prior  to  and  during  the  reign  of 
Edward  II.  (A.  D.  1 307- 1 326),  and  perhaps  for  some  years  after  such  reign, 
when  action  was  taken  by  the  crown  in  respect  to  any  lunatic,  it  was  custom- 
ary for  the  king  in  every  instance  to  delegate  his  authority  in  the  premises  to 
some  person  in  whom  he  had  confidence.  Ordinarily,  the  lord  chancellor  was, 
for  obvious  reasons,  best  qualified  to  act,  and  it  usually  was  to  him  that  special 
power  under  the  sign  manual  was  given  to  represent  the  king  in  the  matter 
that  had  arisen.  Such  authority  was  occasionally  conferred  upon  some  other 
officer,  and  when  granted  to  the  lord  chancellor  was  exercised  by  him  as  a 
personal  trust  and  not  as  the  head  of  the  High  Court  of  Chancery.2 

Later  Kule  ■ —  Delegation  to  Lord  Chancellor  Only.  —  In  process  of  time  the  appoint- 
ment of  the  lord  chancellor  became  the  practice,  and  eventually,  when  a  new 
lord  chancellor  entered  into  office,  a  general  delegation  of  authority  to  act  for 
the  king  in  relation  to  inquiries  into  idiocy  and  lunacy  and  the  appointment 
of  guardians  for  persons  found  to  be  under  mental  disability  was  granted  to 
him.  The  issuing  of  the  commission  under  the  sign  manual  in  each  case  was 
discontinued.3  Except  during  the  existence  of  the  Court  of  Wards  —  created 
by  32  Hen.  VIII.,  c.  46,  and  abolished  by  12  Car.  II.,  c.  24  —  the  lord 
chancellor  was  for  four  centuries  and  upward  the  delegate  of  the  crown  to 
exercise  in  the  first  instance  the  royal  prerogative  over  persons  alleged  to  be 
idiots  and  lunatics,  to  determine  the  truth  of  the  matter  by  means  of  a  jury 
specially  summoned,  and,  in  the  event  of  the  finding  of  lunacy,  to  select  and 
appoint  a  suitable  guardian  or  guardians  of  such  incompetent  person.4 

Where  Exclusive  Jurisdiction  of  Chancellor  Terminated.  —  The  question  whether  or  not 
lunacy  existed  was  for  the  lord  chancellor  to  decide  through  the  proper  inquest 
or  jury;  likewise  the  selection  of  a  guardian  was  for  him  alone;  but  after  the 
finding  of  lunacy  and  the  appointment  of  a  committee  for  the  incompetent 
person,  the  Court  of  Chancery  had  full  jurisdiction  over  such  committee,  as 
over  all  other  trustees.5 

In  the  United  states  the  principle  of  the  English  chancery  in  relation  to  the 
care  and  protection  of  persons  non  compotes  mentis  is  recognized,  wholly  or  in 
part,  in  probably  every  state.  Generally,  all  regulations  relative  to  habitual 
drunkards  are  prescribed  by  statute.6 

2.  What  Courts  Exercise  Jurisdiction  over  Habitual  Drunkards  —  a.  Gen- 
erally Regulated  by  Statute.  —  To  ascertain  what  court,  in  any  particu- 
lar state,  has  jurisdiction  over  habitual  drunkards,  the  statutes  of  such  state 
should  be  consulted;  the  matter  is  almost  always  governed  by  statute.7 

1.  Origin  and  History  —  Crown  Charged  with  505;  Latham  v.  Wiswall,  2  Ired.  Eq.  (37  N. 
Care  of  Lunatic  —  England.  —  Beverley's  Case,  Car.)  299;  Meurer's  Appeal,  119  Pa.  St.  130; 
4  Coke  126;  Ex  p.  Grimstone,  Ambl.  707;  Cathcart  v.  Sugenheimer,  18  S.  Car.  127.  And 
Ex  p.  Phillips,  19  Ves.  Jr.  123;  Eyre  v.  Shafts-  see  the  title  Insane  Persons,  10  Encyc.  of 
bury,  2  P.  Wms.  120;   Burford  v.  Lenthall,  2  Pl.  and  Pr.  1173. 

Atk.  553.  3.  Latham  v.  Wiswall,  2  Ired.  Eq.  (37  N. 

Illinois.  —  Dodge  v.  Cole,  97  111.  354.  Car.)  299. 

Maine.  —  Hovey  v.  Harmon,  49  Me.  271.  4.  Burford  v.  Lenthall,  2  Atk.  553;  Ex  p. 

New  York.  —  Matter  of  Barker,  2  Johns.  Ch.  Phillips,  19  Ves.  Jr.  121;   Eyre  v.  Shaftsbury, 

(N.  Y.)  237.  2  P.  Wms.  120. 

North   Carolina.  —  Latham    v.    Wiswall,    2  5.  Eyre  v.  Shaftsbury,  2  P.  Wms.  120. 

Ired.  Eq.  (37  N.  Car.)  298;  Dowell  v.  Jacks,  5  6.  In  United  States.  —  See  Matter  of  Barker, 

Jones  Eq.  (58  N.  Car.)  419.  2  Johns.  Ch.  (N.  Y.)  233;  Hughes  v.  Jones,  116 

Pennsylvania.  —  Meurer's  Appeal,  119  Pa.  N.  Y.  75,  15  Am.  St.  Rep.  386.    See  also  Rob- 

St.  130.  ertson   v.    Lyon,  24  S.  Car.    272.  Compare 

See  also  the  title  Insanity.  Whetstone  v.  Whetstone,  75  Ala.  499;  In  re 

2.  Exp.  Grimstone,  Ambl.  706;  Oxenden  v.  Alexander,  53  N.  J.  Eq.  97. 

Compton,  2  Ves.  Jr.  72;  Ex  p.  Phillips,  19  7.  See  the  title  Insane  Persons,  10  Encyc. 

Ves.  Jr.  122;  In  re  Devausney,  52  N.  J.  Eq.  of  Pl.  and  Pr.  1173  et  sea. 
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b.  Courts  Having  Jurisdiction  in  Lunacy  Usually  Have  Jurisdic- 
tion over  Habitual  Drunkards.  —  The  rule  that  the  custody  of  habitual 
drunkards  is  intrusted  to  the  tribunal  having  jurisdiction  in  cases  of  lunacy 
and  insanity  seems  to  be  of  general  application.1 

c.  COURTS  OF  Chancery.  —  Where  separate  courts  of  chancery  still  exist, 
such  courts  have  jurisdiction  over  habitual  drunkards,  in  the  absence  of  any 
statutory  provision  to  the  contrary.2 

d.  Courts  of  Probate,  of  Ordinary,  Orphans'  Courts,  etc.  —  In 
many  states,  jurisdiction  over  habitual  drunkards  has  been  granted  to  courts 
of  common  pleas  exercising  equity  through  common-law  forms;3  to  Courts 
of  Probate,  Courts  of  Ordinary,  Orphans'  Courts,  County  Courts,  and  similar 
tribunals  of  statutory  creation,  designation,  and  powers.4 

3.  Purpose  of  Authority —  To  Benefit  Drunkard.  —  The  jurisdiction  of  courts 
respecting  habitual  drunkenness  is  not  ordinarily  considered  adverse  to  the 
habitual  drunkard,  but  rather  for  his  benefit.  In  chancery  there  are  no  parties 
litigant  in  a  proceeding  to  determine  habitual  drunkenness.5  The  purpose  of 
the  court  is  beneficent.  Its  power  is  exerted  in  order  to  save  the  inebriate 
from  his  own  evil  propensities;  to  preserve  his  property  from  waste  and 
destruction,  so  that  it  may  inure  to  his  benefit  and  that  of  those  dependent 
upon  him  ;  and  to  protect  his  relatives,  his  creditors,  and  society  from  the 
destructive  consequences  of  his  pernicious  habit.  And  this  humane  principle 
seems  to  pervade  all  statutes  relating  to  habitual  drunkards  and  to  govern 
judicial  action  in  the  premises,  irrespeciive.of  the  fact  whether  the  court  is  one 
of  chancery  powers,  distinctively,  or  a  creation  of  statute,  unknown  to  the 
common  law.6 

4.  Nature  of  Authority  —  a.  Equitable  in  Character  and  Administra- 
tion. —  The  nature  of  the  authority  exercised  by  the  courts  in  determining 
whether  any  person  is  or  is  not  a  habitual  drunkard  and  in  the  course  of  the 
salutary  supervision  and  control  of  inebriates  is,  therefore,  essentially  equita- 
ble in  character,  irrespective  of  the  diversity  in  the  designation,  formation,  and 
general  powers  of  the  tribunals  exercising  such  authority.7 

Constitutionality  of  Statutes  Granting  Jurisdic-  v.  Semple,  92  Ala.  564;   Griswold  v.  Butler,  3 

tion  over  Drunkenness. —  In  Devin  v.  Scott,  34  Conn.  231;   Hovey  v.  Harmon,  49  Me.  272; 

Ind.  67,  the  Act  of  March  9,  1867  (Acts  1S67,  Matter  of  McLaughlin,  1  Clarke  (N.  Y.)  115; 

p.  109).  "  to  provide  for  the  care  and  custody  Matter  of  Lynch,  5  Paige  (N.  Y.)  120;  L'Amour- 

of  the  person  and  estate  of  habitual  drunk-  eux  v.  Crosby,  2  Paige  (N.  Y.)  427,  22  Am. 

ards,"  was  held  to  be  valid.    The  court  said:  Dec.  655;   Wadsworth  v.  Sharpsteen,  8  N.  Y. 

"  We  think  there  is  no  doubt  as  to  the  power  390,  59  Am.  Dec.  499;   Ludwick  v.  Com.,  18 

of  the  legislature  to  pass  such  a  law,  or  as  Pa.  St.  175;  Shaffer  v.  List,  114  Pa.  St.  488; 

to  the  duty  of  the  courts  to  enforce  it  in  all  Matter  of  Wetmore,  6  Wash.  274. 

proper  cases."      _  6.  Hovey  v.  Harmon,  49  Me.  272;  L'Amour- 

1.  Courts  Having"  Jurisdiction  in  Lunacy  Usu-  eux  v.  Crosby,  2  Paige  (N.  Y.)  427,  22  Am. 
ally  Have  Jurisdiction  over  Habitual  Drunkards.  Dec.  655;  Matter  of  Lynch,  5  Paige  (N.  Y.) 
—  Cockrill  v.  Cockrill,  79  Fed.  Rep.  144;  120;  Wadsworth  v.  Sharpsteen,  8  N.  Y.  390,  59 
Copenrath  v.  Kienby,  83  Ind.  24;  Howard  v.  Am.  Dec.  499. 

Howard,  87  Ky.  617;  Tome  v.  Stump,  (Md.  7.  Authority  Equitable    in    Character  —  A la- 

1899)42  Atl.  Rep.  902;  Rannells  v.  Gcrner,  80  bama.  —  Fore  v.  Fore,  44  Ala.  483;  Pinkslon 

Mo.  478;  Griswold  v.  Miller,  15  Barb.  (N.  Y.)  v.  Scmplc,  92  Ala.  564. 

520;   Matter  of  McLaughlin,  I  Clarke  (N.  Y.)  Connecticut. — Griswold  v.  Butler,  3  Conn.  231. 

115;  Steel  v.  Young,  4  Watts  (Pa.)  459;  Imhoff  Illinois.  —  Snyder  v.  Snyder,  142  111.  64. 

v.  Witmcr,  31  Pa.  St.  244;  Matter  of  Wetmore,  Indiana.  —  Devin  v.  Scott,  34  Ind.  67;  Copen- 

6  Wash.  274.    And  see  generally  the  statutes  rath  v.  Kienby,  83  Ind.  24. 

of  the  particular  state.  Maine.  —  Hovey  v.  Harmon,  49  Me.  272. 

2.  Corrie's  Case,  2  Bland  (Md.)  488;  Ashley  New  York.  —  Matter  of  Lynch,  5  Paige  (N. 
v.  Holman,  15  S.  Car.  107;  Nailor  v.  Nailor,  4  Y.)  122;  Matter  of  Barker,  2  Johns.  Ch  (N. 
Dana  (Ky.)  341.  Y.)  234. 

3.  Scribner  v.  Quallrough,  44  Barb.  (M.  Y.)  Pennsylvania.  —  Shaffer  v.  List.  114  Pa.  St. 
431;  Matter  of  Blc.viu,  m  N.  Y.  541;  Bright.  488. 

Purd.  Dig.  Laws  Pa.  (1894),   pp.  775,   1270;  Vermont.  —  Bliss  v.  Connecticut,  etc.,  R. 

Shaffer  v.  List,  114  Pa.  St.  488.  Co..  24  Vt.  425. 

4.  Sec  the  title  Insane  Persons,  10  Encyc.  op  Washington.  —  Matter  of  Wetmore,  6  Wash, 
Pl.  and  Pk.  1 173  <-/ fry.  274. 

5.  Purpose  Is  to  Bonefit  Drunkard.  —  Pinkslon  Wisconsin,  —  Barbo  v.  Rider,  07  Wis.  607. 
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Analogous  to  That  Exercised  over  Lunatics.  —  The  jurisdiction 

and  authority  of  civil  courts  over  habitual  drunkards,  as  developed  from  the 
common  law  respecting  lunatics,  and  now  regulated  by  statute,  when  not 
identical  with  that  exercised  over  insane  persons  and  lunatics,  is  closely  analo- 
gous thereto. 1  In  some  states  no  distinction  exists ;  a  lunatic  and  an  adjudged 
habitual  drunkard  are  in  the  same  class.8  And  even  in  states  where  the  law 
does  not  regard  a  habitual  drunkard  as  insane,  generally,  but  rather  as  a  person 
under  statutory  disability,  the  preponderance  of  decisions  tends  to  show  that 
such  habitual  drunkard  is  judicially  considered  a  person  of  unsound  mind, 
whenever  such  view  is  requisite  to  promote  and  sustain  the  humane  purposes 
of  the  law,  for  the  welfare  of  the  drunkard  himself  and  for  the  benefit  of  those 
legally  dependent  upon  him.3 

Adjudications  in  Lunacy  —  When  Applicable  in  Habitual  Drunkenness.  ■ — ■  Adjudications 
in  lunacy,  ordinarily,  are  pertinent  and  applicable  to  habitual  drunkards,  in  all 
matters  of  procedure  to  determine  whether  or  not  a  person  is  a  habitual  drunk- 
ard, except  where  local  practice  governs;  in  the  appointment  of  a  committee 
for  the  adjudged  inebriate;  in  much  respecting  the  guardianship  of  the  person 
of  the  inebriate,  and  in  everything  relative  to  the  care  and  control  of  his  estate, 
whether  personalty  or  realty,  as  such  guardianship  is  exercised  by  the  court 
directly  or  through  an  individual  guardian  as  its  appointee;  in  all  things  con- 
cerning suits  by,  for,  or  against  the  drunkard;  and,  last,  in  every  question  or 
contention  involving  the  suspension- or  removal  of  the  contractual  capacity 
and  powers  of  such  adjudged  inebriate.4 

5.  Over  Whom  Jurisdiction  Extends  —  a.  Residents.  —  Every  resident  of  a 
judicial  district  is  of  course  amenable  to  the  court  having  jurisdiction  therein. 

b.  Nonresidents.  —  Where  a  person  non  compos  mentis  owns  real  estate 
•situated  within  the  territorial  jurisdiction  of  a  court,  but  is  himself  a  nonresi- 
dent, an  inquisition  may  be  granted  to  inquire  as  to  his  sanity,5  and  the  rule 
has  been  recognized  where  such  nonresident  owned  personal  property,  only, 
within  the  district.6    Apparently  no  instance  is  reported  where  jurisdiction 


1.  Griswold  v.  Butler,  3  Conn.  231;  Devin 
v.  Scott,  34  Ind.  70;  Rannells  v.  Gerner,  80 
Mo.  478;  L'Amoureux  v.  Crosby,  2  Paige  (N. 
Y.)  422,  22  Am.  Dec.  655;  Griswold  v.  Miller, 
15  Barb.  (N.  Y.)  520;  Wadsworth  v.  Sharp- 
sceen,  8  N.  Y.  392,  59  Am.  Dec.  499.  See  the 
title  Insanity. 

2.  Clark  v.  Caldwell,  6  Watts  (Pa.)  139;  Sill 
u.  M'Knight,  7  W.  &  S.  (Pa.)  245;  Ruffner  v. 
Luther,  6  Pa.  Dist.  588. 

3.  Thackrah  v.  Haas,  119  U.  S.  500;  Pinks- 
ton  v.  Semple,  92  Ala.  570;  Menkins  v.  Light- 
tier,  18  111.  284;  Crane  v.  Conklin,  1  N.  J.  Eq. 
355,  22  Am.  Dec.  519;  Bliss  v.  Connecticut, 
etc.,  R.  Co.,  24  Vt.  425. 

4.  Adjudications  in  Lunacy  —  Applicable  in 
Habitual  Drunkenness  —  United  States.  —  Cock- 
rill  v.  Cockrill,  79  Fed.  Rep.  144. 

Alabama.  —  Pinkston  v.  Semple,  92  Ala.  570. 
Connecticut. — Gates  v.  Bingham,  49  Conn. 
278. 

Illinois.  —  Menkins  v.  Lightner,  18  111.  284. 

Indiana.  —  Devin  v.  Scott,  34  Ind.  70;  Gur- 
ley  z.  Butler,  83  Ind.  501. 

Kentucky. — Cook  v.  Newton,  14  Ky.  L. 
Rep.  860. 

Michigan.  —  Magahay  v.  Magahay,  35  Mich. 
210. 

Missouri.  —  Rannells  v.  Gerner,  80  Mo.  479. 

New  Jersey.  — Crane  v.  Conklin,  1  N.  J.  Eq. 
355,  22  Am.  Dec.  519. 

New  York.  —  Wadsworth  v.  Sherman,  14 
Barb.  (N.  Y.)  173;  Griswold  v.  Miller,  15  Barb. 
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(N.  Y.)  520;  Matter  of  Tracy,  I  Paige  (N.  Y.) 
582;  L'Amoureux  v.  Crosby,  2  Paige  (N.  Y.) 
422,  22  Am.  Dec.  655;  Matter  of  Lynch,  5 
Paige  (N.  Y.)  122;  Matter  of  Hoag,  7  Paige 

(N.Y.)3I3. 

Oregon.  —  McBee  v.  McBee,  22  Oregon  329, 
29  Am.  St.  Rep.  615. 

Pennsylvania.  —  Hannum's  Appeal,  9  Pa. 
St.  472;  Ludwick  v.  Com.,  18  Pa.  St.  174; 
Noel  v.  Karper,  53  Pa.  St.  99;  Imhoff  v.  Wit- 
mer,  31  Pa.  St.  243;  McGinnis  v.  Com.,  74  Pa. 
St.  247;  Miskey's  Appeal,  107  Pa.  St.  628; 
Stirling  v.  Hinckley,  (Pa.  1886)  2  Cent.  Rep. 
825;  In  re  Sampson,  5  Pa.  Dist.  717;  Ruffner 
v.  Luther,  6  Pa.  Dist.  589;  Clark  v.  Caldwell, 
6  Watts  (Pa.)  139;  Sill  v.  M'Knight,  7  W.  &  S. 
(Pa.)  245. 

South  Carolina.  —  Robertson  v.  Lyon,  24  S. 
Car.  272. 

Vermont.  —  Bliss  v.  Connecticut,  etc.,  R. 
Co.,  24  Vt.  425. 

Washington.  —  Matter  of  Wetmore,  6  Wash. 
274. 

5.  Nonresident  Lunatic  Owning  Real  Estate 
Within  Jurisdiction.  —  Ex  p.  Southcote,  Ambl. 
109;  Matter  of  Child,  )6  N.  J.  Eq.  499;  In  re 
Devausney,  52  N.  J.  Eq.  502;  Matter  of  Per- 
kins, 2  Johns.  Ch.  (N.  Y.)  124;  Matter  of  Petit, 
2  Paige  (N.  Y.)  174;  Matter  of  Fowler,  2  Barb. 
Ch.  (N.  Y.)  305.    See  the  title  Insanity. 

6.  Nonresident  Owning  Personal  Property.  — 
Matter  of  Ganse,  9  Paige  (N.  Y.)  416,  wherein 
a  commission  issued  against  a   person  who 
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was  exercised  in  this  manner  over  a  nonresident  habitual  drunkard,  but  the 
principle  seems  applicable  to  such  a  case. 

6.  How  Exercised  to  Determine  Habitual  Drunkenness  —  a.  By  Court  or 
Judge  ALONE.  —  By  statute  in  certain  states  authority  to  determine  lunacy 
and  habitual  drunkenness  is  sometimes  conferred  upon  courts  alone,  without 
requiring  the  assistance  of  a  jury.1  This  is  consistent  with  the  principle  that 
a  proceeding  in  lunacy  or  habitual  drunkenness  does  not  partake  of  the  nature 
of  litigation  before  an  application  to  traverse,  to  quash,  or  some  motion  of  a 
like  character  is  entertained  and  granted.  It  is  an  inquiry,  not  a  judicial 
contest;  a  proceeding  in  rem,  not  a  contention  between  adverse  parties.8 
Courts,  therefore,  when  duly  empowered  by  statute,  investigate  and  determine, 
sitting  as  judges  of  law  and  fact,  whether  a  person  is  or  is  not  a  habitual 
drunkard  or  a  lunatic.  A  jury  trial  is  not  demandable  as  of  right  where  the 
statute  intrusts  the  jurisdiction  to  the  court  alone.3 

By  Chancellor  Alone.  —  In  chancery  the  function  and  province  of  a  jury  in  ques- 
tions of  lunacy  is  advisory  only,  and  not  indispensable.  Nevertheless,  for 
convenience,  if  for  no  other  reason,  a  jury  or  inquisition  is  called  to  find  the 
facts  and  inform  the  conscience  of  the  court  in  perhaps  every  case  brought 
directly  for  the  purpose  of  ascertaining  whether  or  not  a  person  should  be 
placed  under  the  protection  of  the  courts  because  of  habitual  drunkenness  or 
lunacy.4 

Collateral  Proceeding.  —  In  proceedings  where  the  question  arises  collaterally, 
where  the  judgment  affects  only  the  matter  and  parties  immediately  before 
the  court  or  chancellor  and  does  not  extend  to  a  finding  of  incompetency  gen- 
erally, the  court  or  chancellor  acts  alone.5 

b.  By  Court  and  Jury. — Jurisdiction  to  determine  the  existence  of 
lunacy  or  habitual  drunkenness  is  now  commonly  exercised  through  the 
instrumentality  of  court  and  jury,  as  in  ordinary  causes  at  law.6  And  even  in 
states  where  commissions  in  lunacy  or  in  the  nature  of  lunacy  issue,  it  is  some- 
times provided  that  under  certain  circumstances  the  court  may  call  in  a  jury 
where  such  determination  of  the  question  is  desired  by  applicants.  Such  a 
course  is  usually  adopted  where  economy  is  an  object  to  be  considered.7 

Advantage  of  Trial  over  Inquisition.  —  A  trial  before  the  court,  with  or  without  a 

jury,  sometimes  possesses  a  merit  of  inestimable  value;  the  court  hears  the 
testimony  as  adduced,  and  in  the  event  of  an  application  for  traverse  can  act 
with  clear  knowledge  of  the  facts.  The  testimony  taken  at  an  inquisition 
generally  forms  no  part  of  the  record.8 

while  deranged  wandered  away  to  some  place  appear  before  them,  or  else  that  a  trial  by  jury 

unknown,  leaving  personal  property,  but  no  may  be  had  before  the  proper  court,  in  which 

real  estate,  within  the  jurisdiction  of  the  court.  such  question  shall  be  determined. 

1.  The  subject  is  fully  treated  under  the  title  Master  in  Lunacy.  —  In  England  the  general 
Insane  Persons,  io  Encyc.  of  Pi.,  and  Pr.  appointment  and  control  of  inquisitions,  etc., 
1 1 73.  and  also  in  a  large  degree  the  control  of  the 

2.  Hovey  v.  Harmon,  49  Me.  272;  Wads-  persons  and  estates  of  lunatics,  are  conferred 
worth  v.  Sharpsteen,  8  N.  Y.  392,  59  Am.  Dec.  upon  masters  in  lunacy  appointed  by  the  lord 
499.  chancellor.    Lunacy  Act,  1890. 

3.  Trial  by  Jury  Not  Demandable  as  of  Right.  4.  Matter  of  Tracy,  1  Paige  (N.  Y.)  582; 
—  At  common  law  the  right  of  trial  by  jury  Howard  v.  Howard,  87  Ky.  617. 

did  not  exist  in  cases  of  this  nature,  except  in  5.  Clarkson  v.  Hanway,  2  P.  Wms.  203; 

so  far  as  an  inquisition,  being  an    inquiry  Harding  v.  Handy,  ir  Wheat.  (U.  S.)  121 ; 

made  "  by  the  oaths  of  good  and  lawful  men,"  Kennedy  v.  Kennedy,  2  Ala.  624;  Alexander 

may  be  considered  a  trial  by  jury.    Hagany  v.  Alexander,  5  Ala.  518;  Brown  v.  Miner,  128 

v.  Cohncn,  29  Ohio  St.  82;  Shroycr  v.  Rich-  111.  154;  Smith  v.  Carll,  5  Johns.  Ch.  (N.  Y.) 

mond,  16  Ohio  St.  467;   Matter  of  Bresee.  82  118. 

Iowa  578.  6.  See  the  title  Insane  Persons,  10  Encyc. 

Trial  by  Jury  or  Commission  —  Now  York. —  or  Pi.,  and  Pr.  1174. 

Code  Civ.  Pro.  N.  Y.,  §  2327,  provides  that  7.  See  Bright.  Purd.  Dig.  Laws  Pa.  (1894), 

habitual    drunkenness    may    be    determined  p.  1270. 

cither  by  the  issuing  of  a  commission  to  in-  8.  Neither  the  testimony  of  the  witnesses 

quire  into  the  facts,  the   commissioners   to  before  the  inquisition  nor  the  rulings  of  the 

'direct  the  sheriff  to  summon  the  proper  jury  to  commission  in  passing  upon  the  competency 

231  Volume  XV. 


Civil  Status  of 


HA  HI  TUAL  DR  UNKA  RDS. 


Prior  to  Inquisition. 


VI.  Civil  Status  of  Habitual  Drunkard  Prior  to  Inquisition  —  1.  Pre- 
sumed to  Be  Sui  Juris.  —  While  the  presumption  of  law  that  every  person  is 
sane,  and,  if  neither  a  feme  covert  nor  a  minor,  is  under  no  legal  disability,  is 
generally  applicable  to  inebriates  who  have  not  been  legally  adjudged  habitual 
th  unk, nils,  it  is  subject  to  certain  exceptions  and  modifications. 

2.  Incompetency  Must  Usually  Be  Specifically  Established.  —  Where  mental 
incapacity  arising  from  or  caused  by  habitual  drunkenness  is  alleged,  the 
burden  is  upon  the  side  asserting  such  incapacity  to  establish  the  existence  of 
habitual  drunkenness  at  the  time  claimed,  unless  the  inebriate  has  been 
adjudged  a  habitual  drunkard  from  a  date  anterior  to  the  period  of  such  alleged 
mental  incapacity.1 

3.  Exceptions  to  Application  of  Presumption  of  Competency.  —  Apart  from  the 
Civil  Damage  Acts  and  statutes  of  similar  nature  and  purpose,  the  interdiction 
interposed  in  some  states  upon  saloon  keepers  and  other  dealers  in  alcoholic 
liquors  by  which  they  are  debarred  from  selling  or  furnishing  intoxicating 
drinks  to  any  inebriate  or  intemperate  person,  although  such  person  may  not 
have  been  adjudged  a  habitual  drunkard,  constitutes  an  exception  to  the  rule 
that  every  adult  male  and  every  unmarried  woman  of  legal  age  are  presumed  to 
be  sui  juris  until  proved  to  be  otherwise.  Under  the  Civil  Damage  Acts  and 
analogous  statutes  designed  to  render  persons  interested  in  the  liquor  traffic 
pecuniarily  liable  to  those  injured  by  illegal  sales  or  gifts  of  intoxicating  drinks, 
the  prescribed  notice  to  the  liquor  dealer,  when  properly  served,  apparently 
overcomes,  at  least  for  the  purpose  desired,  the  presumption  of  competency 
in  the  person  to  whom  such  liquor  dealer  is  prohibited  to  sell,  although  such 
notice  is  usually  and  necessarily  ex  parte,  and  the  allegation  of  intemperance 
therein  contained  may  be  exaggerated,  or  possibly  without  foundation.2 

4.  Courts  Will  Extend  Protection  Prior  to  Adjudication  of  Disability.  —  Under 
the  beneficent  and  comprehensive  equity  powers  of  courts,,  whether  exercised 
in  chancery  or  through  common-law  forms  and  methods,  judicial  authority 
may,  upon  proper  occasion,  be  invoked  to  avert  the  consequences  of  improvi- 
dent acts  and  transactions  performed  or  entered  into  by  an  inebriate,  although 
he  may  not  have  been  adjudged  a  habitual  drunkard.3  But  courts  are  not 
disposed  to  intervene,  unless  in  a  case  of  palpable  fraud  and  injustice,  where 
the  effect  of  the  act  or  transaction  complained  of  is  beneficial  to  the  inebriate 
by  promoting  his  true  interests  and  benefiting  those  dependent  upon  him.4 

of  the  evidence  form  any  portion  of  the  record;        3.  Courts  Will  Protect  Drunkard  or  His  Heirs 

therefore  the  court  has  no  way  of  reviewing  from  Improvident  Act — United  States.  —  Thack- 

such  testimony  and  rulings.     Re  Burr,  (C.  rah  v.  Haas,  119  U.  S.  500. 
PI.)  3  Lack.  Leg.  N.  (Pa.)  162.  Alabama.  —  Hale  v.  Brown,  11  Ala.  87;  Hol- 

1.  Incompetency  Must  Be  Proven —  California.  land  v.  Barnes,  53  Ala.  83,  25  Am.  Rep.  595. 
—  Matter  of  Gharky,  57  Cal.  278;   Matter  of        Illinois.  —  Ronan  v.  Bluhm,  173  III.  277. 
Johnson,  57  Cal.  530;  Lang's  Estate,  65  Cal.         Iowa.  —  Mansfield  v.  Watson,  2  Iowa  115. 
20.  New  Jersey.  —  Crane  v.  Conklin,  1  N.  J.  Eq. 

Missouri.  —  Wells  v.  Covenant  Mut.  Ben.  357,  22  Am.  Dec.  519. 

Assoc.,  126  Mo.  637;   Rhoades  v.  Fuller,  139  Pennsylvania.  —  Wilson  v.  Bigger,  7  W.  & 

Mo.  187.  S.  (Pa.)  124;  Stirling  v.  Hinckley,  (Pa.  1886)  2 

New  Jersey.  —  Matthiesen,  etc.,  Refining  Co.  Cent.  Rep.  S25;  Miskey's  Appeal,  107  Pa.  St. 

v.  McMahon,  38  N.  J.  L.  536.  612. 

New  York.  —  Peck  v.  Cary,  27  N.  Y.  9,84  Tennessee. — White  v.  Cox,  2  Hayw.  (Tenn.)  79. 

Am.  Dec.  220;  Van  Wyck  v.  Brasher,  8i  N.  Y.  Vermont.  —  Conant  v.  Jackson,  16  Vt.  335; 

261;  Gardner  v.  Gardner,  22  Wend.  (N.  Y.)  Bliss  v.  Connecticut,  elc.  R.  Co.,  24  Vt.  425. 

526,  34  Am.  Dec  340.  4.  When  Courts  Will  Not  Intervene.  —  Cockrill 

Pennsylvania.  —  Tozer  v.  Saturlee,  3  Grant  v.    Cockrill,    79    Fed.    Rep.    144;  Reinicker 

Cas.  (Pa.)  163;   Wilson  v.  Bigger,  7  W.  &  S.  v.  Smith,  2  Har.  &  J.  (Md.)  421;  Wright  z: 

(Pa.)  124;    Lancaster  County  Nat.  Bank   v.  Fisher,  65  Mich.  279,  8  Am.  St.  Rep.  886; 

Moore,  78  Pa.  Si.  407,  21  Am.  Rep.  24.  Youn  v.  Lamont,  56   Minn.  221;    Eaton  v. 

2.  See  the  title  Civil  Damage  Acts,  vol.  6,  Perry,  29  Mo.  98;  Propst  v.  Cass  County, 
p.  38.  51  Neb.  736;  Ritter's  Appeal,  59  Pa.  St.  12; 

Pawnbrokers  Forbidden  to  Deal  with  Habitual  Stockett  v.  Ryan,  176  Pa.  St.  71.  See  also 
Drunkards.  —  See  Grand  Rapids  v.  Braudy,  105  Hutchinson  v.  Tindall,  3  N.  J.  Eq.  361;  Moore 
Mich.  677,  55  Am.  St.  Rep.  472.  v.  Carling,  29  N.  J.  Eq.  435. 
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VII.  Inquisition  of  Habitual  Drunkenness — 1.  Definition.  —  An  inquisi- 
tion of  habitual  drunkenness  is  an  inquiry  made  under  an  order  of  chancery,  or 
court  having  jurisdiction,  and  by  the  oaths  of  competent  men,  to  determine 
whether  or  not  a  person  is  a  habitual  drunkard;  and  if  he  is,  to  ascertain  all 
such  facts  concerning  the  condition  of  such  drunkard,  his  family  and  depend- 
ents, property  and  possessions,  as  shall  enable  the  court  to  act  intelligently 
and  equitably  in  the  premises.1  An  inquisition  of  habitual  drunkenness  is  so 
closely  assimilated  to  the  ordinary  inquisition  of  lunacy  as  in  most  cases  to  be 
apparently  identical  with  it.2 

2.  Petition  or  Application  for  Inquisition.  —  The  holding  of  an  inquisition  is 
discretionary  with  the  court,  unless  the  statute  provides  otherwise. 3  Ordina- 
rily the  proceeding  is  instituted  only  upon  the  proper  and  legally  sufficient 
petition  of  some  person  related  by  blood  or  marriage  to  the  supposed  inebriate, 
or  having  a  vested  interest  in  his  estate.  The  statutes  have  greatly  extended 
this  rule.4  Quite  generally,  where  the  continued  intoxication  of  a  person  will 
probably  result  in  his  becoming  a  public  charge,  or  will  pauperize  any  one 
whom  it  is  his  duty  to  support,  the  poor  authorities  are  qualified  to  ask  for 
an  inquisition.5  In  order  to  warrant  judicial  action,  a  prima  facie  case  of 
habitual  drunkenness,  actually  existing,  should  be  established,  ex  parte,  to  the 
satisfaction  of  the  court.6 

3.  Commission  de  Inebrieto  Inquirendo. — The  writ  directing  the  holding  of 
the  inquisition  is  usually  designated  a  commission  in  habitual  drunkenness.7 
This  writ  is  not  a  writ  of  lunacy,  but  a  writ  in  the  nature  of  a  writ  of  lunacy.8 
The  commission  is  directed  to  one  or  more  persons,  selected  by  the  court,  as 
commissioner  or  commissioners  ;  issues  under  the  seal  of  the  court ;  and  clothes 
the  person  or  persons  to  whom  it  is  directed  with  the  full  power  and  authority 
of  the  court,  to  secure  the  impaneling  of  a  jury  by  the  sheriff  or  proper  officer, 
to  issue  subpoenas  for  witnesses  and  the  production  of  books  and  papers,  in 
some  cases  to  compel  the  appearance  of  the  alleged  inebriate  before  the  inqui- 
sition, and,  in  general,  to  do  and  perform  all  things  necessary  to  carry  out  the 
requirements  of  the  writ.9 

4.  Organization  of  Inquisition.  —  The  method  of  procedure  to  be  followed  in 
summoning  the  jury  and  organizing  the  inquisition  is  not  within  the  scope  of 
this  title.10 

1.  Inquisition.  —  The  stai  utes  of  the  different  5.  This  is  usually  regulated  by  slatute.  For 
states  set  fori h  the  form  and  phraseology  of  illustrations,  see  Pub.  Stal.  N.  II.  (1891),  c.  179, 
the  writ,  and  the  full  duties  of  the  inquisition  §  3;  Hill's  Annot.  Laws  Oregon  (1892),  §  2891. 
are  generally  expressed  therein.  For  an  illus-  6.  See,  supra,  this  title,  What  Constitutes 
tration,  see  the  form  of  the  writ  in  Bright.  Habitual  Drunkenness.  See  also  the  title  Insane 
Purd.  Dig.  Laws  Pa.  (1894),  p.  1270.  Persons,  10  Encyc.  of  Pl.  and  Pr.  1179. 

2.  VVadsworth  v.  Sharpsteen,  8  N.  Y.  390,  59  9,  Commission.  —  The  term  "  commission," 
Am.  Dec.  499;  Sill  v.  M'Knight,  7  VV.  &  S.  like  the  word  "  inquisition,"  is  inexactly  and 
(Pa.)  244.  And  see  the  title  Insane  Persons,  loosely  used.  Strictly  speaking,  it  means  the 
10  Encyc.  of  Pl.  and  Pr.  1169.  writ  issued  out  of  chancery;   but  it  is  com- 

3.  Granting  Inquisition  Discretionary  with  monly  employed  to  denote  the  commissioners 
Court.  —  There  seems  to  be  no  reported  case  or  persons  to  whom  the  writ  is  directed,  and 
in  habitual  drunkenness  involving  the  point,  by  enlargement  the  commissioners,  jurors, 
but  the  principle  recognized  in  lunacy  cases  and  personnel  of  the  tribunal  or  body  organ- 
undoubtedly  applies.    See  the  title  INSANITY.       ized  under  such  writ. 

4.  See  the  title  Insane  Persons,  10  Encyc.  8.  The  writ  is  not  de  iunatico  inquirendo, 
of  Pl.  and  Pr.  1169.  neither  is  the  commission  that  of  lunacy;  the 

Dispensing  with  Legal  Proceedings-  Appoint-  process  is  in  the  nature  of  a  writ  de  Iunatico 
ment  of  Committee  —  Salo  of  Lands  by  Court. —  inquirendo,  and  it  is  not  necessary  that  lunacy 
Under  the  Maryland  Code  one  charged  with  should  be  established  to  warrant  a  finding 
habitual  drunkenness  may  dispense  with  the  under  such  writ;  it  is  sufficient  that  the  party 
legal  proceedings  to  establish  such  condition,  is  incapable  of  managing  his  own  affairs.  Per 
and  with  the  court's  approval  appoint  his  own  Chancellor  K<nt,  in  Matter  of  Barker,  2 
committee.    And  the  court  has  authority  to     Johns.  Ch.  (N.  Y.)  235. 

decree  the  sale  of  the  lands  of  a  habitual        9.  For  the  form  and  nature  of  the  rommis- 
drunkard  who  has  availed  himself  of  this  pro-     sion  in  any  particular  state,  the  statutes  of 
cedure  equally  as  in  the  case  of  one  regularly      such  state  must  be  consulted. 
"  declared  "  to  be  a  habitual  drunkard.    Tome        10.  Sec  the  title  Insane  Persons,  10  Encyc. 
v.  Stump,  (Md.  1899)  42  All.  Rep.  902.  of  Pl.  and  Pr.  1169. 
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5.  Right  of  Party  to  Appear  —  a.  In  Person. — The  right  of  the  person 
proceeded  against  to  appear  personally  before  the  inquisition,  in  opposition  to 
the  proceeding,  is  unquestionable.1 

Not  Obliged  to  Appear  in  Person.  —  Unless  the  statutes  require  the  personal 
presence  of  the  party  proceeded  against,  he  need  not  appear  before  the  inqui- 
sition.  His  appearance  is  within  his  own  volition.  Still  it  has  been  held  that 
in  all  proceedings  relating  to  mental  disability  it  is  eminently  proper  that  the 
jury  of  inquest  should  see  and  hear  the  party  proceeded  against.3 

By  Counsel.  —  The  preponderance  of  recent  authority  has  established 
the  principle  that,  irrespective  of  any  statute  or  rule  of  practice  authorizing 
the  appearance  of  counsel,  the  part)'  proceeded  against  has  a  constitutional 
right  to  appear  by  counsel  before  the  inquisition  or  court  and  interpose  his 
defense  through  counsel;  that  as  matter  of  personal  and  indefeasible  right  he 
is  entitled  to  all  the  benefit  which  may  accrue  to  him  through  the  professional 
skill  of  his  counsel;  and  that  a  refusal  upon  the  part  of  the  inquisition  to 
permit  counsel  to  cross-examine  witnesses,  to  sum  up,  or  to  perform  any  other 
office  legitimately  adapted  to  the  orderly  and  proper  presentation  of  his  client's 
cause,  is  unlawfully  to  deprive  such  client  of  an  inherent  right,  and  constitutes 
ground  for  setting  aside  a  finding  of  incompetency.3 

Compensation  of  Counsel.  —  The  development  of  this  doctrine  has  modified  the 
former  theory  that  since  a  finding  of  incompetency  usually  invalidates  all 
contracts  entered  into  by  the  lunatic  from  the  inception  of  the  proceeding, 
the  right  of  counsel  to  recover  for  his  services,  when  depending  upon  a  sup- 
posed contractual  relation  within  the  period  overreached  by  the  finding,  is 
defeated.  The  tendency  now  is  to  consider  such  services  in  the  light  of 
necessaries  furnished,  and  as  such  they  are  ordinarily  regarded  by  the  court. 
The  principle  that  the  property  of  a  person  non  sui  juris  is  liable  upon  a  quan- 
tum meruit  for  necessaries  furnished  in  good  faith  to  such  lunatic  or  for  his 
benefit  is  considered  applicable.4 

6.  Party  Must  Have  Notice  of  Inquisition.  —  The  person  proceeded  against 

1.  Right  to   Appear  —  Alabama.  —  McCurry  North  Carolina.  —  Bethea  v.  McLennon,  I 

v.   Hooper,  12  Ala.  823,  46  Am.  Dec.  280;  Ired.  L.  (23  N.  Car.)  527. 

■  Eslava  v.  Le  Pretre,  21  Ala.  504,  56  Am.  Dec.  Pennsylvania.  —  Matter  of  O'Brien,  I  Ashm. 

266;  Molton  v.  Henderson,  62  Ala.  430.  (Pa.)  83;  In  re  Lincoln,  1  Brews.  (Pa.)  394; 

Arkansas.  —  Arrington  v.  Arrington,  32  Ark.  May's  Case,  10  Pa.  Co.  Ct.  283;  Com.  v.  Groh, 

674.  10  Pa  Co.  Ct.  557;  Willis  v.  Willis,  12  Pa.  St. 

Connecticut. —  Hutchins     v.     Johnson,     12  161;  In  re  Rust,  177  Pa.  St.  343. 

Conn.  382,  30  Am.  Dec.  622.  Vermont.  —  Shumway  v.  Shumway,  2  Vt. 

Illinois.  —  Eddy  v.  People,  15  111.  387;  Beh-  339. 

rensmeyer  v.  Kreitz,  135  111.  638.  West  Virginia.  —  Lance  v.  McCoy,  34.  W. 

Kansas.  —  Matter  of  Wellman,  3  Kan.  App.  Va.  419;  Evans  v.  Johnson,  39  W.  Va.  302,  45 

103.  Am.  St.  Rep.  912. 

Kentucky.  —  Mason  v.  Beazley,  10  Ky.  L.  2.  Whether  there  shall  be  an  examination  of 

Rep.  154.  the  person  proceeded  against  is  considered 

Louisiana.  —  Stafford  v.  Stafford,  1  Mart.  N.  discretionary  with  the  inquisition,  although  in 

S.  (La.)  552.  practice  it  is  not  often  dispensed  with.  Mat- 

Maine.  —  Hovey  v.  Harmon,  49  Me.  271;  ter  of  O'Brien,  1  Ashm.  (Pa.)  82.    See  also 

Holman  v.  Holman,  80  Me.  142.  Exp.  Southcote,  Ambl.  109. 

Massachusetts.  —  Chase    v.    Hathaway,    14  3.  Party  Entitled  to  Full  Benefit  of  Counsel.  — 

Mass.    222;    Hathaway   v.    Clark,    5    Pick.  Matter  of  Church,  (County  Ct.)  64  How.  Pr. 

(Mass.)  491.  (N.  Y.)  393.    See  also  In  Matter  of  Dickie, 

New  Jersey.  —  Matter  of  Whitenack,  3  N.  J.  (Supm.  Ct.  Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.) 

Eq.  253;   Matter  of  Jewell,  26  N.  J.  Eq.  298;  422. 

Matter  of  Lindsley,  46  N.  J.  Eq.  358.  4.  Compensation    of    Counsel.  —  Hallett  v. 

New  York.  —  Matter  of  Dickie,  (Supm.  Ct.  Oakes,  1   Cush.  (Mass.)  299;    Darby  v.  Ca- 

Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.)  422;   Matter  banne,  I  Mo.  App.   130;  Matter  of  Tracv,  I 

of  Russell.  1  Barb.  Ch.  (N.  Y.)  39;   Matter  of  Paige  (N.  Y.)  582;  Carter  v.  Beckwith,  128'  N. 

Janes,  (Supm.  Ct.)  30  How.  Pr.  (N.  Y.)  453;  Y.  322;  Matter  of  Hardy,  26  N.  Y.  App.  Div. 

Matter  of  Tracy,  1  Paige  (N.  Y.)  580;  In  re  166;   Sidebotham  v.  Young,  4  W.  N.  C.  (Pa.) 

Bennett,  (Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp.  442;  Freeman's  Appeal,  22  W.  N.  C.  (Pa.)  173. 

373;  Matter  of  Egan,  36  N.  Y.  App.  Div.  47;  See  also  Tarr's  Estate,  21  Pa.  Co.  Ct.  35S. 

Matter  of  Baird,  (Supm.  Ct.  Spec.  T.)  8  N.  Y.  And  see  the  title  Attorney  and  Client,  vol. 

St.  Rep.  493.  3,  p.  416. 
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is  entitled  to  due  notice  of  the  time  and  place  of  holding  the  inquisition. 
Failure  to  give  such  notice  has  been  considered  sufficient  to  set  aside  the  com- 
mission, even  where  no  statutory  provision  existed  requiring  such  notice.1 

Seasonable  Time  to  Prepare.  —  It  is  likewise  held  that  such  party  is  entitled  as 
matter  of  right  to  an  allowance  of  a  reasonable  time  in  which  to  procure  wit- 
nesses and  prepare  his  cause.8 

7.  Evidence  Before  Inquisition  —  a.  What  Evidence  Necessary. — An 
existing  condition  of  habitual  drunkenness  must  be  proven.3  The  evidence 
should  always  be  sufficient  to  enable  the  inquisition  to  make  an  intelligent  and 
full  return  to  every  question  of  fact  contained  in  the  commission. 

b.  Competency  of  Evidence. — A  considerable  degree  of  latitude  is 
permitted  in  the  examination  of  ordinary  or  nonexpert  witnesses.  It  has  been 
held,  and  it  is  now  a  general  rule,  that  whether  a  person  is  drunk  or  sober  can 
be  better  determined  by  the  direct  answer  of  those  cognizant  of  the  facts  than 
by  a  description  of  his  conduct.4    It  is  also  competent  for  a  witness  to  testify 


1.  Notice  as  Matter  of  Eight  —  Alabama. — 
McCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec. 
280;  Eslava  v.  Le  Pretre,  21  Ala.  504,  56  Am. 
Dec.  266;  Molton  v.  Henderson,  62  Ala.  430. 

Arkansas.  — Arrington  v.  Arrington,  32  Ark. 
676. 

Connecticut.  —  Hutchins  v.  Johnson,  12 
Conn.  382,  30  Am.  Dec.  622. 

Georgia.  —  Morion  v.  Sims,  64  Ga.  303. 

Illinois.  —  Eddy  v.  People,  15  111.  387;  Beh- 
rensmeyer  v.  Kreitz,  135  111.  638. 

Kansas.  —  Matter  of  Wellman,  3  Kan.  App. 
103. 

Kentucky.  —  Mason  v.  Beazley,  10  Ky.  L. 
Rep.  154. 

Louisiana.  —  Segur  v.  Pellerin,  16  La.  63; 
Stafford  v.  Stafford,  1  Mart.  N.  S.  (La.)  552. 

Maine.  —  Hovey  v.  Harmon,  49  Me.  271; 
Holman  v.  Holman,  80  Me.  142. 

Massachusetts.  —  Chase  v.  Hathaway,  14 
Mass.  222;  Hathaway  v.  Clark,  5  Pick.  (Mass.) 

49»-  .  . 

Michigan.  —  North  v.  Joslin,  59  Mich.  647. 

Missouri.  —  Matter  of  Marquis,  S5  Mo. 
618. 

New  Jersey.  —  Matter  of  Whitenack,  3  N.  J. 
Eq.  253;  Matter  of  Jewell,  26  N.  J.  Eq.  298. 

New  York.  —  Matier  of  Janes,  (Supm.  Ct.) 
30  How.  Pr.  (N.  Y.)  453;  Matter  of  Egan,  36 
N.  Y.  App.  Div.  47. 

Pennsylvania.  —  Willis  v.  Willis,  12  Pa.  St. 
161;  In  re  Rust,  177  Pa.  St.  341;  May's  Case, 
10  Pa.  Co.  Ct.  283;  Com.  v.  Groh,  10  Pa.  Co. 
Ct.  557- 

Tennessee. — Ex  p.  Dozier,  4  Baxt.  (Tcnn.) 
82:  Albright  v.  Rader,  13  Lea  (Tenn.)  576; 
Davis  v.  Norvell.  87  Tenn.  36. 

Vermont.  —  Shumway  v.  Shumway,  2  Vt. 
339- 

West  Virginia.  —  Lance  v.  McCoy,  34  W. 
Va.  419;  Evans  v.  Johnson,  39  W.  Va.  302,  45 
Am.  St.  Rep.  912. 

Exceptions  to  General  Application  of  Rule.  — 
There  are  a  number  of  reported  cases  form- 
ing exceptions  to  the  general  application  of 
the  rule.  These  exceptions  are  usually  based 
upon  some  provision  in  a  statute  permitting 
the  court  to  exercise  discretion  in  dispensing 
with  notice,  where  it  is  satisfied  that  the  con- 
dition of  the  party  proceeded  against  is  such 
that  service  of  notice  would  be  injurious  to 
him.    Matter  of  Russell,  1  Barb.  Ch.  (N.  Y.) 
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38;  Southern  Tier  Masonic  Relief  Assoc.  v. 
Laudenbach,  (Supm.  Ct.  Spec.  T.)  5  N.  Y. 
Supp.  901;  Matter  of  Blewitt,  131  N.  Y.  547; 
Medlock  v.  Cogburn,  I  Rich.  Eq.  (S.  Cat.)  477; 
Smith  v.  Burnham,  1  Aik.  (Vt.)  84. 

2.  Reasonable  Time  to  Prepare.  —  Matter  of 
Jewell,  26  N.  J.  Eq.  298. 

3.  See  supra,  this  title,  What  Constitutes 
Habitual  Drunkenness. 

4.  When  Ordinary  Witness  Competent.  — 
Where  a  nonexpert  or  ordinary  witness  is  con- 
versant with  the  supposed  inebriate's  drinking 
habits,  and  the  possession  of  such  knowledge 
is  established,  it  is  competent  for  a  witness, 
having  first  given  the  facts  and  reasons  upon 
which  his  opinion  is  based,  to  state  whether  or 
not  such  alleged  drunkard  was  intoxicated  or 
is  of  intemperate  habits. 

Alabama.  —  Smith  v.  State,  55  Ala.  I. 

California.  —  People  v.  Monteith,  73  Cal.  8 
People  v.  Sehorn,  116  Cal.  511. 

Georgia.  —  Choice  v.  Stale,  31  Ga.  424 
Pierce  v.  State,  53  Ga.  365. 

Illinois.  —  Dimick  v.  Downs,  82  111.  570 
Aurtra  v.  Hillman,  90  111.  61;  Gallagher  v. 
People,  120  111.  179. 

Indiana.  —  Wright  v.  Crawfordsville,  142 
Ind.  642. 

Iowa.  —  State  v.  Iluxford,  47  Iowa  16. 
Kansas.  —  State  v.  Mayberry,  33  Kan.  445. 
Maine. — Stacy  v.  Portland  Pub.  Co.,  68 
Mc.  279. 

Massachusetts.  —  Gahagan  v.  Boston,  etc., 
R.  Co.,  1  Allen  (Mass.)  190,  79  Am.  Dec.  724; 
Com.  v.  Sturtivant,  117  Mass.  134,  10  Am. 
Rep.  401;  Com.  v.  Dowling,  114  Mass.  259; 
Cox  v.  Central  Vermont  R.  Co.,  170  Mass. 
139-  . 

Michigan.  —  Cook  v.  Standard  L.,  etc.,  Ins. 
Co.,  84  Mich.  20. 

Minnesota. —  McKillop  v.  Duluth  St.  R.  Co., 
53  Minn.  534. 

New  Hampshire.  —  State  v.  Pike,  49  N.  H. 
407;  Hardy  v.  Merrill,  56  N.  H.  241,  22  Am. 
Rep.  441. 

New  Jersey.  —  Castncr  v.  Slikcr,  33  N.  J.  L. 
509,  affirming  Castncr  p.  Slikcr,  33  N.  J.  L.  96. 

New  York.  —  People  v.  Eastwood,  14  N.  Y. 
562;  Fclska  v.  New  York  Cent.,  etc.,  R.  Co., 
152  N.  Y.  344. 

Witness  May  Testify  as  to  Appearance.  —  Cook 
v.  Standard  L.,  etc.,  Ins.  Co.,  84  Mich.  20. 
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as  to  whether  or  not  a  person  is  of  intemperate  habits.1  It  is  considered  that 
what  is  seemingly  an  expression  of  opinion  in  such  a  case  is  in  effect  evidence 
of  a  fact  and  not  an  expression  of  an  opinion.  To  this  general  ruling  there 
are  but  very  few  reported  exceptions.2 

Competency  of  Family  Physician.  —  The  decisions  are  in  conflict  as  to  whether  or 
not  the  testimony  of  the  physician  usually  employed  by  the  party  proceeded 
against  is  admissible  in  evidence.3 

8.  Finding  or  Verdict  — Should  Be  Responsive  to  Writ.  —  The  finding  should  con- 
form and  be  responsive  to  the  commands  and  requirements  of  the  writ.  The 
fact  whether  the  person  proceeded  against  is  or  is  not  a  habitual  drunkard 
should  appear;  also,  when  necessary,  whether  he  is  wasting  or  squandering 
his  property.  The  information  and  facts  in  relation  to  the  circumstances  of 
life,  property,  family,  and  general  relations  of  the  drunkard,  where  a  finding 
of  habitual  drunkenness  is  had,  should  be  returned  as  required  by  the  writ.4 

Retrospective  Finding.  —  In  a  few  states,  where  an  inquisition  finds  a  person 
a  habitual  drunkard  it  must  also  ascertain  and  return  how  long  he  has  been  a 
habitual  drunkard.  Frequently  such  finding  overreaches  months,  and  some- 
times years.    Retrospective  findings  are  not  recognized  in  most  states.5 


1.  Intemperate  Habits.  —  See  Smith  v.  State, 
55  Ala.  I  [overruling  Stanley  v.  State,  26  Ala. 
26];  Tatum  v.  State,  63  Ala.  152;  Choice  v. 
Stale,  31  Ga.  467;  Gallagher  v.  People,  120  111. 
182;  State  v.  Huxford,  47  Iowa  17;  Stale  v. 
Pratt,  34  Vt.  323. 

People  v.  Eastwood,  14  N.  Y.  562,  is  cited 
more  than  any  other  case,  perhaps,  upon  the 
point  involved.  In  this  case  a  witness  was 
asked  whether  from  the  defendant's  conduct 
and  deportment  he  was  (in  the  judgment  of 
the  witness)  to  any  considerable  extent  under 
the  influence  of  intoxicating  liquors.  Objec- 
tion was  taken  that  it  was  not  competent  for 
the  witness  to  state  his  opinion.  The  question 
was  excluded  on  this  account,  and  the  defend- 
ant excepted.  Still  the  witness  did  testify  to 
facts  tending  to  show  that  the  prisoner  was 
probably  intoxicated.  The  court,  by  Mitchell, 
J.,  held  the  question  competent.  This  case 
has  been  cited  with  approval  in  the  following 
decisions:  Hopt  v.  Utah,  120  U.  S.  437;  Yahn 
v.  Oltumwa,  60  Iowa  433;  State  v.  Mayberry, 
33  Kan.  445;  Hardenburgh  v.  Cockroft,  5  Daly 
(N.  Y.)  79;  De  Witt  v.  Barly,  17  N.  Y.  340; 
People  v.  Fernandez,  35  N.  Y.  61;  Blake  v. 
People,  73  N.  Y..587. 

2.  Rulings  Contrary  to  General  Doctrine.  —  See 
Stevens  v.  San  Francisco,  etc.,  R.  Co.,  100  Cal. 
570;  Golding  v.  Golding,  74  Mo.  123;  Batch- 
elder  v.  Batchelder,  14  N.  H.  380;  Home  v. 
Home,  1  Tenn.  Ch.  260. 

3.  Competency  of  Family  Physician.  —  In  Mat- 
ter of  Hoyt,  (Supm.  Ct.  Gen.  T.)  20  Abb.  N. 
Cas.  (N.  Y.)  163,  it  was  held  that  the  affidavit 
or  other  testimony  of  the  physician  who  had 
been  employed  by  the  party  proceeded  against 
in  an  inquisition  de  inebriato  inquirendo  in  sup- 
port of  the  application  cannot  be  used.  The 
confidential  relation  existing  between  patient 
and  physician  renders  the  use  of  such  evidence 
against  public  policy.  This  doctrine  is  con- 
tradicted in  the  later  case  of  In  re  Benson, 
(County  Ct.)  16  N.  Y.  Supp.  m,  where  the 
testimony  of  "  the  regular  physician  of  the 
supposed  lunatic  "  was  held  to  be  competent 
in  a  proceeding  de  lunatico  inquirendo.  The 
court,  by  Werner,  J.,  held  that  the  statutory 
provision  forbidding  any  physician  or  surgeon 


to  disclose  any  informaiion  which  he  acquired 
in  attending  a  patient  in  a  professional  capac- 
ity, and  which  was  necessary  to  enable  him  to 
act  in  that  capacity,  did  not  apply  to  a  proceed- 
ing of  this  kind.  "  No  physician  can  be  better 
qualified  to  testify  to  the  sanity  or  insanity  of 
a  person  than  he  who  has  for  some  time 
attended  such  person  in  a  professional  capac- 
ity. Indeed,  the  cases  are  not  rare  where 
none  but  an  attending  physician  could  intelli- 
gently testify  to  a  person's  mental  condition." 

4.  Finding  Should  Be  Responsive  to  Writ.  — 
Although  the  form  and  language  are  pre- 
scribed by  statute,  yet  perhaps  as  good  an 
illustration  of  the  old  common-law  writ  to 
which  the  finding  must  conform  as  can  be 
found  is  that  in  Bright.  Purd.  Dig.  Laws  Pa. 
(1894),  p.  1270.  See  McGinnis  v.  Com.,  74  Pa. 
St.  249. 

Where  Mental  and  Physical  Faculties  Only 
Estate.  —  In  Shuck  v.  Shuck,  7  Bush  (Ky.) 
306,  the  court,  by  Robertson,  C.  J.,  in  review- 
ing the  testimony  in  the  case,  referred  to  it  as 
sufficiently  proving  a  wasting  by  the  habitual 
drunkard  "  of  his  only  estate,  which  consisted 
of  his  mental  and  physical  faculties."  See 
also  McKay  v.  McKay,  18  B.  Mon.  (Ky.)  8. 

5.  Retrospective  Finding — England. —  In  Eng- 
land a  finding  or  verdict  in  lunacy  cannot  be 
made  so  as  to  have  a  retrospective  effect,  un- 
less by  special  order.  25  and  26  Vict.,  c.  86, 
§  3;  Lunacy  Regulation  Act  1862,  §  3;  In  re 
Danby,  30  Ch.  D.  323. 

New  York.  —  By  statute  in  New  York  the 
inquiry  must  be  confined  to  the  question 
whether  the  person  proceeded  against  is  in- 
competent at  the  time  of  the  inquiry;  and  tes- 
timony respecting  anything  said  or  done  by 
him,  or  his  demeanor  or  state  of  mind,  more 
than  two  years  before  the  hearing  or  trial,  shall 
not  be  received  as  proof  of  lunacy,  unless  spe- 
cially submitted  by  the  court.  Code  Civ. 
Pro.,  §  2335;  Matter  of  Demelt,  27  Hun  (N.  Y.) 
482;  Matter  of  Cook,  (Supm.  Ct.  Gen.  T.)  25 
N.  Y.  St.  Rep.  64.  Compare  Dominick  v. 
Dominick,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  St. 
Rep.  33. 

Pennsylvania.  —  It  has  been  held  that  under 
the  Pennsylvania  statute   an  inquisition  in 
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9.  Traverse  of  Finding  of  Inquisition  —  Procedure.  —  The  practice  or  procedure 
in  traverse  is  not  within  the  scope  of  this  article.1 

Traverse  at  Common  Law.  —  A  traverse  of  an  inquisition  of  lunacy,  or  of  habitual 
drunkenness,  with  which  it  is  identical,  is  at  common  law,  and  by  statute  in 
some  states,  closely  assimilated  to  cases  of  traverse  upon  "  untrue  inquisitions 
of  office  found."  2  The  old  common-law  proceeding  of  inquest  of  office  was 
purely  ex  parte,  and  an  appeal  lay  therefrom.  A  traverse  of  a  finding  of 
habitual  drunkenness  is,  therefore,  a  proceeding  by  which  the  fact  of  habitual 
drunkenness  passed  upon  by  an  inquisition  may  be  considered  de  novo  by  a 
court  of  record  sitting  with  a  jury.3 

Traverse  as  Matter  of  Eight.  —  In  England  traverse  is  a  matter  of  right.1  In 
the  United  States  the  rule  varies  in  different  jurisdictions.5 

Who  May  Traverse.  —  The  party  proceeded  against  and  any  person  aggrieved 
by  the  finding  may  ask  leave  to  traverse.6  But  such  application  must  be 
made  within  reasonable  time.7  Sometimes  the  court  may  require  a  party 
other  than  the  person  proceeded  against,  asking  leave  to  traverse,  to  agree 
that  the  verdict  in  traverse  shall  be  binding  and  conclusive.8 

VIII.  Effect  of  Inquisition  Finding  Habitual  Deunkenness  —  1.  Equiva- 
lent Usually  to  Finding  of  Lunacy.  —  A  finding  of  habitual  drunkenness  is,  in 
many  states,  closely  analogous  to  a  finding  of  lunacy.9  It  is  generally  held 
equivalent  to  a  finding  of  lunacy  when  such  construction  is  necessary  for  the 
welfare  of  the  drunkard  himself,  his  family,  or  those  dependent  upon  him.10 


habitual  drunkenness  was  not  authorized  to 
ascertain  how  long  a  person  had  been  a  habit- 
ual drunkard,  the  object  of  the  commission 
being  simply  to  ascertain  whether  he  is  oris 
not  a  habitual  drunkard,  and  if  he  is  to  protect 
him  and  his  family  thereafter  from  the  conse- 
quences thereof.  This  seems  to  have  been 
directly  held  in  Ex  p.  Haviland,  I  W.  N.  C. 
(Pa.)  345.  See  also  In  re  Sampson,  5  Pa.  Dist. 
717.  But  such  a  construction  is  at  variance 
with  the  rulings,  opinions,  and  general  rea- 
soning in  Klohs  v.  Klohs,  61  Pa.  St.  245; 
Hutchinson  v.  Sandt,  4  Rawle  (Pa.)  234,  26 
Am.  Dec.  127;  Clark  v.  Caldwell,  6  Watts 
(Pa.)  139;  Silt  v.  M'Knight,  7  W.  &  S.  (Pa.) 
244;  Rogers  v.  Walker,  6  Pa.  St.  371,  47  Am. 
Dec.  470;  Beals  v.  See,  10  Pa.  Si.  56,  49  Am. 
Dec.  573;  Willis  v.  Willis,  12  Pa.  St.  159;  In  re 
Gangwere,  14  Pa.  St.  417,  53  Am.  Dec.  554; 
Luchvick  v.  Com.,  18  Pa.  St.  172;  Nace  v. 
Boyer,  30  Pa.  St.  99;  Imhoff  v.  Witmer,  31  Pa. 
St.  243;  Noel  v.  Karper,  53  Pa.  St.  97;  Lancas- 
ter County  Nat.  Bank  v.  Moore,  78  Pa.  St.  413, 
21  Am.  Rep.  24;  Moore  v.  Hershey,  90  Pa.  St. 
201;  Draper's  Estate,  26  W.  N.  C.  (Pa.)  218. 

1.  Traverse  of  Finding.  —  See  the  title  In  -  am 
Persons,  10  Encyc.  ok  Pi.,  anij  Pr.  1202. 

2.  McGinnis  v.  Com.,  74  Pa.  St.  248. 

3.  Matter  of  Tracy,  I  Paige  (N.  Y.)  582;  Mc- 
Ginnis v.  Com.,  74  Pa.  St.  248. 

4.  Traverse  as  Matter  of  Right.  —  Ex  p. 
Wragg,  5  Ves.  Jr.  451;  Ex  p.  Feme,  5  Vcs.  Jr. 
833;  Matter  of  Bridge,  Cr.  &  Ph.  338. 

5.  Court  May  Exercise  Discretion  in  Allowing 
Traverse.  —  Matter  of  Vanauken,  10  N.  J.  Eq. 
186;  Matter  of  Lindsley,  46  N.  J.  Eq.  358;  Dc 
Hart  v.  Condil,  51  N.  J.  Eq.  612,  40  Am.  St. 
Rep.  545;  Matter  of  Tracy.  1  Paige  (N.  Y.) 
580;  Matter  of  Christie,  5  Paige  (N.  Y.)  242: 
Mailer  of  Mason,  I  Barb.  (N.  Y.)  436;  Matter 
of  M'Clcan,  6  Johns.  Ch.  (N.  Y.)  440;  Matter 
of  Russell,  1  Barb.  Ch.  (N.  Y.)  38;  Matter  of 
Clapp,  (Supm.  Ci.  Gen.  T.)  20  How.  Pr.  (N. 


Y.)  385.  See  also  Shumway  v.  Shumway,  2 
Vt.  339- 

In  Pennsylvania  a  different  rule  obtains. 
Traverse  is  matter  of  right,  provided  it  is 
brought  within  three  months  after  return  of 
the  inquisition.  Afterwards  it  is  allowed  in 
the  discretion  of  the  court.  Benedict's  Lu- 
nacy, 3  Kulp(Pa.)9&;  Gumaer's  Lunacy,  I  Wil- 
cox (Pa.)  1;  McGinnis  v.  Com.,  74  Pa.  St. 
245- 

6.  Who  May  Traverse. —  Matter  of  Tracy,  1 
Paige  (N.  Y.)  582;  McGinnis  v.  Com.,  74  Pa. 
St.  248;  Walker  v.  Russell,  10  S.  Car.  82. 

7.  McGinnis  v.  Com.,  74  Pa.  St.  245;  Bene- 
dict's Lunacy,  3  Kulp  (Pa.)  96.  And  as  in- 
volving the  doctrine  of  laches,  see  Wright  v. 
Fisher,  65  Mich.  283,  8  Am.  St.  Rep.  886. 

8.  Yauger  v.  Skinner,  14  N.  J.  Eq.  395; 
Matter  of  Christie,  5  Paige  (N.  Y.)  243;  Matter 
of  Giles,  11  Paige  (N.  Y.)  244;  Medlock  v. 
Cogburn,  1  Rich  Eq.  (S.  Car.)  477. 

Such  proceedings  are  frequently  instituted 
by  persons  injured  by  a  retrospective  finding. 
The  remedy  gives  them  their  day  in  court  and 
will  relieve  them  from  any  unjust  or  oppressive 
consequence  of  such  finding.  Yauger?'.  Skin- 
ner, 14  N.  J.  Eq.  395. 

9.  Closely  Analogous  to  Finding  of  Lunacy.  — 
Devin  v.  Scott,  34  Ind.  70;  Tome  v.  Stump, 
(Md.  1899)42  Atl.  Rep.  902;  Rannells  v.  Ger- 
ner,  80  Mo.  478;  L'Amoureux  v.  Crosby,  2 
Paige  (N.  Y.)  422,  22  Am.  Dec.  655;  Wads- 
worth  v.  Sharpsteen,  8  N.  Y.  390,  59  Am.  Dec. 
499;  Bror.kway  v.  Jewell,  52  Ohio  St.  199; 
Clark  v.  Caldwell,  6  Watts  (Pa.)  139.  Sec  also 
the  title  Insanity. 

10.  Identical  with  Finding  of  Lunacy  So  Far  as 
Relates  to  Control  of  Property.  —  In  the  early 
case  of  Sill  v.  M'Knight,  7  W.  &  S.  (Pa.)  244, 
in  speaking  of  legislation  then  in  existence  re- 
specting habitual  drunkards,  which  legislation 
has  been  in  no  way  limited  by  more  recent 
statutes,  it  was  said:   "  It  must  be  admitted 
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Legal  Lunatic.  —  A  habitual  drunkard  has  been  defined  to  be  a  "  legal  luna- 
tic." 1  In  states  where  habitual  drunkards  are  classed  with  spendthrifts  and 
not  with  the  insane,  the  definition  is  peculiarly  applicable.* 

Immunities  of  Habitual  Drunkard  as  Distinguished  from  Disabilities  of  Lunatic.  —  The 
mental  incapacity  of  a  lunatic  exists  in  fact  as  well  before  as  subsequent  to 
the  adjudication.  Where,  however,  after  adjudication,  the  means  of  indulg- 
ing his  appetite  are  removed  from  an  inebriate,  there  is  ordinarily  a  rapid 
improvement  in  what  may  have  been  his  morbid  or  abnormal  mental  condition. 
A  habitual  drunkard,  after  abstinence  for  a  reasonable  time,  although  still 
under  guardianship,  is  in  no  sense,  as  a  general  rule,  a  lunatic,  except  as  he  is 
a"  legal  lunatic."  Unlike  a  lunatic,  his  personal  liberty  is  not  liable  to  be 
restrained.3 

2.  Habitual  Drunkard  Rendered  Non  Sui  Juris  —  a.  Generally.  —  A  finding 
of  habitual  drunkenness  renders  a  drunkard  non  sui  juris  in  the  ordinary  sense 
of  the  term.4 

b.  Revokes  Authority  of  All  Agents  to  Act  for  Drunkard.  —  As 
in  insanity,  an  adjudication  of  habitual  drunkenness  revokes  the  right  of  any 
person  to  act  as  the  agent  or  representative  of  the  drunkard  by  virtue  of 
authority  given  before  the  adjudication.  This,  of  course,  applies  to  cases 
where  an  agent  is  merely  a  representative  without  an  interest.  A  committee 
alone,  after  decree,  can  act  for  the  drunkard.5 

c.  Revokes  Authority  of  Drunkard  to  Act  as  Agent  for  Another. 
—  Although  there  seems  to  be  no  direct  decision  upon  the  point,  it  would 


that  the  Act  of  1819,  with  its  amendments,  and 
the  Act  of  1836  which  supplanted  it,  have  in 
terms  put  lunatics  and  habitual  drunkards  on 
a  level  so  far  as  concerns  their  own  estates." 
See  also  Imhoff  v.  Wilmer,  31  Pa.  St.  244. 

In  Rannells  v.  Gerner,  80  Mo.  478,  a  person 
was  found  incapable  of  managing  his  own 
affairs  because  of  habitual  drunkenness,  and 
a  guardian  was  appointed  lor  him.  In  passing 
upon  the  effect  of  a  contract  entered  into  by 
such  incompetent  person  after  inquisition 
found,  the  court,  by  Sherwood,  J.,  held  such 
contract  absolutely  void  and  placed  the  per- 
son himself  within  the  class  of  "  nonsane  per- 
sons." 

1.  Legal  Lunatic.  —  Dwight  on  Law  of  Per- 
sons 307. 

2.  Massachusetts  —  Spendthrifts.  —  See  Man- 
son  v.  Felton,  13  Pick.  (Mass.)  210. 

Alabama. — Civ.  Code  Ala.  (1896),  §§  836, 
837,  is  an  act  of  such  an  anomalous  character 
as  to  require  consideration.  It  provides  that 
when  any  man  over  twenty-one  years  of  age, 
or  any  man  under  twenty-one  years  who  has 
been  relieved  of  the  disabilities  of  nonage,  is 
by  reason  of  intemperance  unfit  to  manage  his 
estate,  or  is  wasting  or  squandering  it,  and 
thereby  in  danger  of  being  reduced  to  poverty 
and  want,  etc.,  his  wife,  brother,  sister,  or 
next  of  kin  may  file  a  bill  in  chancery  to  pre- 
serve the  estate  of  such  intemperate  person 
from  further  waste.  The  bill  must  "  specify 
*  *  *  the  estate  proposed  to  be  secured." 
If  the  facts  are  found  in  accordance  with  the 
allegations  of  the  bill,  a  truslee  is  appoinled, 
but  the  duties  of  such  trustee,  so  far  as  the 
property  of  his  ward  is  concerned,  are  limited 
to  the  schedule  of  property  specified  in  the 
bill.  It  has,  therefore,  been  held  that  while 
the  disability  and  contractual  incapacity  of 
such  intemperate  person  are  absolute  and  un- 
qualified so  far  as  concerns  ihe  property  spe- 
cified in  such  bill,  yet  any  chattel  or  any  real 
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estate  not  so  mentioned,  or  any  after-acquired 
property,  is  not  within  the  management  of  the 
trustee,  but  the  adjudged  inebriate  has  full 
power  and  control  thereof,  precisely  as  though 
such  adjudications  had  never  been  made. 
Jones  v.  Semple,  91  Ala.  182;  Pinkston  v. 
Semple,  92  Ala.  564. 

3.  Habitual  Drunkard  Should  Not  Be  Confined  as 
Lunatic  Without  Process  of  Law.  —  "Lunatics 
may  be  rightfully  restrained  of  their  liberty 
without  legal  process  and  vithout  the  inter- 
vention of  a  committee,  and  they  are  not 
always  to  be  let  loose  on  habeas  corpus  when 
confined  by  strangers.  But  inebriates  cannot 
be  treated  as  lunatics  unless  they  are  lunatics 
as  well  as  inebriates;  and  whoever  confines  an 
inebriate  must  do  so  by  due  process  of  law." 
Balcom,  J.,  in  Matter  of  Janes,  (Supm.  Ct.)  30 
How.  Pr.  (N.  Y.)  453. 

4.  Rendered  Non  Sui  Juris.  —  Cockrill  v.  Cock- 
rill,  92  Fed.  Rep.  811;  Devin  v.  Scott,  34  Ind. 
70;  L'Amoureux  v.  Crosby,  2  Paige  (N.  Y.) 
422,  22  Am.  Dec.  655;  Ruffner  v.  Luther,  6  Pa. 
Dist.  588. 

5.  Revokes  Authority  of  Agents.  —  See  the  title 

Agency,  vol.  1,  p.  1226. 

Motley  v.  Head,  43  Vt.  633,  holds  that  when 
a  person  loses  the  power  to  bind  himself  by 
his  own  acts,  the  general  principle  is  true  that 
that  loss  works  a  like  loss  to  all  those  upon 
whom  he  has  conferred  the  power  to  bind  him. 
While  the  principle  is  beyond  dispute,  and  the 
case  was  one  of  habitual  drunkenness,  yet 
the  facts  in  that  case  were  so  unusual  that  the 
court  held  that  the  authority  of  an  agent  ap- 
pointed by  the  drunkard  continued  and  was 
not  revoked.  The  case  is  peculiar,  however, 
in  many  respects.  There  was  no  adjudication 
of  drunkenness  in  the  state  where  the  agency 
existed  and  which  was  the  home  of  the  drunk- 
ard, but  the  drunkard,  who  had  gone  into 
another  state  to  an  "  asylum  for  such  folks,"' 
had  been  there  placed  under  guardianship. 
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seem  that  an  adjudication  of  habitual  drunkenness  operates  to  revoke  and 
terminate  all  authority  to  act  as  the  agent  of  another  which  the  drunkard 
previously  held.1 

d.  Disqualification  of  Habitual  Drunkard  for  Public  Office.  — 
The  habitual  drunkenness  of  a  person  holding  a  public  office  of  honor,  trust,  or 
profit  is  perhaps  in  every  state  cause  for  his  removal  from  such  office.  The 
statutes  of  the  several  states  ordinarily  provide  for  the  impeachment  of  such 
officer  or  prescribe  the  manner  in  which  he  shall  be  proceeded  against  and 
removed.* 

e.  Removal  from  Position  of  Trust.  —  Habitual  drunkenness  is  a 
legal  ground  for  dismissal  from  the  office  of  executor,  administrator,  guardian, 
receiver,  or  other  position  of  trust.  It  is  usually  unnecessary  to  await  an 
adjudication  or  finding  of  habitual  drunkenness.  If  it  is  established  to  the 
satisfaction  of  the  court  or  tribunal  having  jurisdiction  over  such  office  that 
the  person  has  become  a  habitual  drunkard,  he  may  be  deprived  of  such  trust.3 

/.  Ground  for  Dissolution  of  Partnership.  —  The  habitual  drunken- 
ness of  one  member  of  a  business  copartnership  may  constitute  ground  for  a 
court  having  equity  jurisdiction,  and  upon  proper  application  made,  to  decree 
the  dissolution  of  the  copartnership.'4 

3.  Civil  Liability  and  Responsibility  Cease  —  a.  GENERAL  Rule.  —  The  gen- 
eral rule  is  that  an  adjudication  of  habitual  drunkenness  deprives  a  person  so 
found  of  all  civil  liability  and  responsibility.  This  follows  as  a  necessary  corol- 
lary of  his  becoming  non  sui juris.* 

b.  EXCEPTIONS. — There  are,  as  already  indicated,  certain  exceptions  to 
this  general  rule. 

(1)  Liability  for  Torts.  — As  in  the  case  of  lunatics,  minors,  and  others 
under  disability,  a  habitual  drunkard  is  liable  for  all  torts  committed  by  him.6 

(2)  Liability  for  Necessaries.  —  A  habitual  drunkard  is  liable  for  necessaries 
furnished  in  good  faith  to  him  or  to  those  dependent  upon  him.7 

1.  See  the  title  Agency,  vol.  1,  p.  1226.  4.  Dissolution    of    Partnership.  —  Habitual 

2.  Disqualifies  for  Public  Office.  —  State  v.  Sav-  drunkenness  may  constitute  ground  for  a 
age.  89  Ala.  8;  State  v.  Robinson,  in  Ala.  court  of  equity,  upon  application  made,  to  de- 
483.  See  also  Pennsylvania  v.  Keffcr,  Add.  cree  a  dissolution  of  a  business  copartnership. 
(Pa.)  20,0;  Com.  v.  Alexander,  1  Va.  Cas.  156;  Howell  v.  Harvey,  5  Ark.  279,  39  Am.  Dec.  376. 
Com.  v.  Mann,  1  Va.  Cas.  308.  See  also  Light  v.  Light,  25  Beav.  248;  Beall  v. 

3.  Removal  from  Position  of  Trust.  —  This  is  Smith,  L.  R.  9  Ch.  85;  Jones  v.  Lloyd,  L.  R. 
usually  regulated  by  statutes  providing    in  18  Eq.  265. 

effect  that  the  habitual  drunkenness  of  a  per-  5.  Civil  Liability  and  Responsibility  Cease.  — 

son  acting  as  executor,  administrator,  guard-  Wadsworth  v.  Sharpsteen,  8  N.  Y.  390,  59  Am. 

ian,  committee,  trustee,  or  holding  any  other  Dec.  499,  affirming  Wadsworlh  v.  Sherman,  14 

fiduciary  position  or  relation,  shall  constitute  Barb.  (N.  Y.)  169;  Devin  v.  Scott,  34  Ind.  67. 

ground  for  his  removal  from  such  trust.    See,  Connecticut  —  Disability  Extends  Only  Within 

by  way  of  illustration,  Code  Civ.  Pro.  N.  Y.,  State. —  A  person  was  found  incapable,  under 

§§  2612,2661;  and  see  the  statutes  of  there-  the   Connecticut   statute,    of   managing  his 

spective  states.    See  also  Gurley  v.  Butler,  83  affairs,  and  a  conservator  was  appointed  for 

Ind.  501.  him.    During  such  guardianship  he  removed 

Removal  of  Habitual  Drunkard  from  Office  of  to  Massachusetts  and  incurred  a  debt  for  rent 
Ouardian.  —  In  Kcttletas  u.  Gardner,  1  Paige  in  that  state.  It  was  held  that  the  creditor 
(N.  Y.)  488,  the  guardianship  of  two  minors  could  recover  against  such  incapable  person 
had  been  intrusted  to  a  certain  man  and  his  by  suit  brought  against  him  personally  upon 
wife.  The  husband  became  a  habitual  drunk-  his  return  to  Connecticut,  and  that  the  disabil- 
ard,  and  the  chancellor  directed  his  removal  as  ity  imposed  by  the  Connecticut  statute  ex- 
guardian,  and  likewise  that  of  his  wife  as  tended  only  within  the  territorial  limits  of  that 
being  "  subject  to  his  control."  state.    Gates  v.  Bingham,  49  Conn.  278. 

Contrary  Ruling.  —  A  ruling  contrary  to  the  6.  See  the  titles  Insanity;  Torts. 

statement  of  the  text  appears  in  the  early  case  7.  Liability     for     Necessaries  —  Alabama.  — 

Of  Sill  v.  M'Knlght,  7  W.  &  S.  (Pa.)  244,  where  Ex  p.   Northington,   37  Ala.   498,   79  Am. 

Chief  Justice  Gibson  held  that  an  adjudication  Dec.  67. 

of  habitual  drunkenness  and  the  appointment  Arkansas.  —  Henry  v.  Fine,  23  Ark.  419. 

of  a  trustee  for  the  drunkard  did  not  alone  Illinois. —  McCormick  v.  Littler,  85  III.  62, 

constitute  sufficient  ground  for  the  removal  of  28  Am.  Rep.  610. 

the  drunkard  from  his  office  as  sole  surviving  Maine,  —  Sawyer  v.  Lufkin,  56  Me.  308. 

executor  of  an  estate.  Massachusetts,  —  Hallett  :'.  Oakcs,  1  Cush. 
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(3)  Marriage  .  Xfter  Inquisition  May  Be  Legal.  —  The  marriage  of  a  habitual 
drunkard  after  adjudication  has  been  held  valid.  Such  marriage  cannot  be 
attacked  collaterally.  When  the  contract  of  marriage  is  directly  attacked  the 
effect  of  the  adjudication  is  merely  to  throw  the  burden  of  proof  upon  the 
parties  desiring  to  establish  the  validity  of  the  marriage.1 

(4)  Will  or  Testament  May  Be  Valid.  —  A  will  is  not  a  contract,  therefore 
a  will  of  a  habitual  drunkard  is  not  necessarily  invalid.  It  is  a  question  of 
fact,  on  the  probate  of  the  will,  whether  or  not  the  mental  incompetency  of 
the  testator  arising  from  his  habitual  drunkenness  was  so  extensive  as  to  destroy 
his  testamentary  capacity.  The  adjudication  in  itself  is  merely  prima  facie 
evidence  of  incompetency.* 

4.  Conclusiveness  of  Finding  of  Habitual  Drunkenness  —  a.  As  TO  O VER- 
REACHED  PERIOD.  —  An  inquisition  finding  a  pefson  to  be  a  habitual  drunk- 
ard and  likewise  that  he  has  been  such  for  a  specified  period  prior  to  the 
inquisition  is,  in  jurisdictions  where  retrospective  findings  may  be  made,  pre- 
sumptive evidence  against  the  validity  of  any  act  done  or  performed  by  him 
within  the  period  "  overreached"  by  the  finding.  Therefore,  any  gift  made 
by  him  during  such  time  would  not  necessarily  be  binding  upon  him  or  upon 
his  committee  subsequently  appointed;  and  any  contract,  whether  by  parol 
or  under  seal,  or  any  agreement  or  undertaking  entered  into  by  him  during 
such  "  overreached  "  period,  is  presumptively  invalid  and  void.3 

b.  After  Adjudication  of  Habitual  Drunkenness.  —  The  principle 
that  when  the  court,  by  confirming  the  return  of  the  inquisition  or  by  any 
definitive  decree,  has  adjudged  a  person  to  be  a  habitual  drunkard,  such 


Kendall 


May,    10  Allen 


v.  Cabanne,  1  Mo.  App. 
McCrillis  v.  Bartlett,  8 


(Mass.)  299; 
(Mass.)  66. 

Missouri.  —  Darby 
130. 

New  Hampshire.  — 
N.  H.  569. 

New  Jersey.  —  Van  Horn  v.  Hann,  39  N.  J. 
L.  207. 

North  Carolina.  —  Surles  v.  Pipkin,  69  N. 
Car.  521;  Tally  v.  Tally,  2  Dev.  &  B.  Eq.  (22 
N.  Car.)  387;  Richardson  v.  Strong,  13  Ired. 
L.  (35  N.  Car.)  107,  55  Am.  Dec.  430. 

Ohio.  —  Brockway  v.  Jewell,  52  Ohio  St.  188. 

Pennsylvania.  —  Lancaster  County  Nat. 
Bank  v.  Moore,  78  Pa.  St.  407.  21  Am.  Rep. 
24;  La  Rue  v.  Gilkyson,  4  Pa.  St.  375,  45  Am. 
Dec.  700. 

See  also  the  title  Insanity. 

What  Are  Necessaries.  —  The  term  "  necessa- 
ries," while  primarily  signifying  indispensable 
articles  or  requisites,  is  not  in  legal  accepta- 
tion restricted  to  such  meaning.  When  ap- 
plied to  the  case  of  a  person  non  sui  juris  it 
has  been  held  to  embrace  everything  proper 
or  suitable  for  such  person's  condition,  having 
due  regard  to  his  situation  in  life  and  the 
value  or  extent  of  his  property  or  means.  La 
Rue  v.  Gilkyson,  4  Pa.  St.  375,  45  Am.  Dec. 
700;  Pearl  v.  M'Dowell,  3  J.  J.  Marsh.  (Ky.) 
658,  20  Am.  Dec.  199. 

1.  Marriage  May  Be  Valid.  —  Imhoff  v.  Wit- 
mer,  31  Pa.  St.  245;  Banker  v.  Banker,  63  N. 
Y.  409.    And  see  the  title  Marriage. 

2.  Lewis  v.  Jones,  50  Barb.  (N  Y.)  645. 
And  see  the  title  Testamentary  Capacity.^ 

3.  Inquisition  Is  Presumptive  Evidence  Against 
Validity  of  Acts  "Within  Period  Overreached  by 
Finding.  —  Where  a  man  is  found  to  be  a 
habitual  drunkard,  and  the  inquisition  also 
finds  that  such  condition  of  habitual  drunken- 
ness has  existed  for  some  specified  period  of 


time  prior  to  the  commission,  such  retrospect- 
ive finding  is  presumptive,  although  not  con- 
clusive, evidence  against  the  validity  of  all 
acts  performed  by  such  drunkard  within  the 
overreached  period. 

New  Jersey.  —  Yauger  v.  Skinner,  14  N.  J. 
Eq.  395;  Covenhoven's  Case,  1  N.  J.  Eq. 
20. 

New  York.- — Van  Wyck  v.  Brasher,  81  N. 
Y.  261  [compare  Mutual  L.  Ins.  Co.  v.  Hunt,  79 
N.  Y.  545];  Hughes  v.  Jones,  116  N.  Y.  67,  15 
Am.  St.  Rep.  386;  Hirsch  v.  Trainer,  (Supm. 
Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  274; 
Demilt  v.  Leonard,  (Supm.  Ct.  Gen.  T.)  n 
Abb.  Pr.  (N.  Y.)  253;  Griswold  v\  Miller,  15 
Barb.  (N.  Y.)  520;  Lewis  v.  Jones,  50  Barb. 
(N.  Y.)  645;  Jackson  v.  Gumaer,  2  Cow.  (N. 
Y.)  552;  Osterhout  v.  Shoemaker,  3  Hill  (N. 
Y.)  513;  Matter  of  Patterson,  (Supm.  Ct.  Gen. 
T.)  4  How.  Pr.  (N.  Y.)  36;  Hicks  v.  Marshall, 
8  Hun  (N.  Y.)  329;  Jackson  v.  Burchin,  14 
Johns.  (N.  Y.)  125;  L'Amoureux  v.  Crosby,  2 
Paige  (N.  Y.)  427,  22  Am.  Dec.  655;  Matter  of 
Christie,  5  Paige  (N.  Y.)  242;  Matter  of  Giles, 
11  Paige  (N.  Y.)  243;  Hart  v.  Deamer,  6 
Wend.  (N.  Y.)  499. 

Pennsylvania.  —  Rogers  v.  Walker,  6  Pa.  St. 
373,  47  Am.  Dec.  470;  Willis  v.  Willis,  12  Pa. 
St.  161 ;  re  Gangwere,  14  Pa.  St.  429,  53 
Am.  Dec.  554;  Noel  v.  Karper,  53  Pa.  St.  100; 
Klohs  v.  Klohs,  61  Pa.  St.  247;  Moore  v.  Her- 
shey,  90  Pa.  St.  202;  Miskey's  Appeal,  107  Pa. 
St.  628;  In  re  Sampson,  5  Pa.  Dist.  717;  Ruff- 
ner  v.  Luther,  6  Pa.  Dist.  589;  Koons  v.  Ben- 
scoter,  2  Kulp  (Pa.)  451;  Gresh  v.  Tamany,  2 
Kulp  (Pa.)  453;  Hutchinson  v.  Sandt,  4  Ravvle 
(Pa.)  238,  26  Am.  Dec.  127;  Tozer  v.  Saturlee, 
3  Grant  Cas.  (Pa.)  163;  Sill  v.  M'Knight,  7  W. 
&  S.  (Pa.)  245;  Draper's  Estate,  26  W.  N.  C. 
(Pa.)  219;  Donehoo's  Appeal,  (Pa.  1888)  15 
Atl.  Rep.  924. 
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adjudication  renders  void  all  gifts,  deeds,  or  contracts  subsequently  made  by 
such  drunkard,  has  been  strenuously  denied  and  contested,  but  the  pre- 
ponderance of  authority  has  established  the  principle  and  it  seems  now  beyond 
controversy.  Such  adjudication  is  not  merely  prima  facie  evidence  of 
incapacity;  it  is,  as  a  general  proposition,  conclusive  evidence  against  the 
validity  of  all  acts  performed  by  the  drunkard  which  require  contractual 
capacity.  Courts  seem  to  recognize  the  absolute  necessity  of  the  rule  in  order 
to  protect  the  drunkard  or  lunatic.1 

Application  of  Principle  May  Sometimes  Be  Relaxed  in  Equity.  —  Courts  may,  through 
equitable  methods,  relax  the  application  of  the  rule  that  all  acts  performed 
by  adjudged  drunkards  are  invalid  ;  but  such  a  case  should  possess  features  of 
unusual  merit.2 

5.  When  Legal  Disability  Begins  —  a.  CONFLICT  OF  AUTHORITY.  — 
Important,  certain,  and  far-reaching  in  its  consequences  as  is  the  principle 
that  an  adjudged  habitual  drunkard  loses  his  contractual  capacity  and  many 
of  his  civil  rights  and  privileges,  there  is  much  confusion  and  lack  of  uniformity 
among  the  authorities  in  deciding  when  such  deprivation  occurs  —  in  fixing 
the  exact  stage  in  a  proceeding  in  habitual  drunkenness  when  the  transforma- 
tion takes  place  and  the  person  affected  ceases  to  be  sui juris.  By  statute  in 
many  states  the  time  when  a  habitual  drunkard,  in  contemplation  of  law, 
becomes  non  sui  juris  is  distinctly  prescribed,  but  there  is  little  harmony 
among  the  states.  Either  at  common  law,  under  the  statutes,  or  by  various 
notable  adjudications,  the  incompetency  of  the  habitual  drunkard,  so  far  as  it 
is  affected  by  any  proceedings  instituted  to  have  him  so  found,  begins  or  is 
complete  at  some  particular  one  of  the  periods  below  mentioned. 

b.  Upon  Notice  Filed  or  Served,  or  Filed  and  Served,  that  Appli- 
cation Will  Be  Made.  —  The  statutes  of  a  few  states  provide  in  effect  that 
when  a  person  lawfully  authorized  to  present  an  application  in  habitual 
drunkenness  shall  file  in  the  proper  office  a  notice  of  his  intention  to  make 
such  application  in  a  particular  case  and  upon  a  date  certain,  persons  dealing 
with  the  alleged  inebriate  are  chargeable  with  knowledge  that,  in  the  event 


1.  Adjudication  Conclusive  Evidence  Against 
Validity  of  All  Gifts,  Deeds  or  Contracts  Subse- 
quently Made —  Connecticut.  —  Griswold  v.  But- 
ler, 3  Conn.  231. 

Indiana.  —  Devin  v.  Scott,  34  Ind.  70;  Red- 
den v.  Baker,  86  Ind.  194. 

Kentucky.  —  Pearl  v.  M'Dowell,  3  J.  J. 
Marsh.  (Ky.)  658,  20  Am.  Dec.  199. 

Maine.  —  Hovey  v.  Hobson,  53  Me.  453,  89 
Am.  Dec.  705. 

Massachusetts.  —  Leonard  v.  Leonard,  14 
Pick.  (Mass.)  283;  Wait  v.  Maxwell,  5  Pick. 
(Mass.)  219,  16  Am.  Dec.  391. 

Missouri.  —  Rannells  v.  Gerner,  80  Mo.  478; 
Kiehne  v.  Wessell,  53  Mo.  App.  669. 

New  York.  —  Matter  of  Patterson,  (Supm. 
Ct.  Gen.  T.)  4  How.  Pr.  (N.  Y.)  34;  Matter  of 
Tracy,  I  Paige  (N.  Y.)  582;  L'Amoureux  v. 
Crosby,  2  Paige  (N.  Y.)  422,  22  Am.  Dec.  655; 
Fitzhugh  v.  Wilcox,  12  Barb.  (N.  Y.)  235; 
Wadsworth  v.  Sharpsteen,  8  N.  Y.  388,  59  Am. 
Dec.  499;  Goodell  v.  Harrington,  3  Thomp.  & 
C.  (N.  Y.)  346;  Van  Deusen  v.  Sweet,  51  N.  Y. 
384. 

Ohio.  —  Brockway  v.  Jewell,  52  Ohio  St.  199. 

Pennsylvania.  —  Clark  v.  Caldwell,  6  Watts 
(Pa.)  139;  Imhoff  v.  Witmer,  3t  Pa.  St.  243. 

In  Clark  v.  Caldwell,  6  Watts  (Pa.)  139,  it 
was  distinctly  held  that  a  drunkard's  con- 
tracts made  after  the  finding  of  an  inquisition 
are  void,  and  that  this  applies  even  before  the 

15  C.  of  L. — 16  5 


final  confirmation  of  such  inquisition,  where  a 
traverse  is  taken. 

In  Matter  of  Patterson,  (Supm.  Ct.  Gen.  T.) 
4  How.  Pr.  (N.  Y.)  35,  a  habitual  drunkard, 
having  remained  abstinent  for  some  months 
after  adjudication,  obtained  an  order  permit- 
ting him  to  make  a  will.  The  court  quoted 
with  approval  the  doctrine  laid  down  in  the 
leading  case  of  L'Amoureux  v.  Crosby,  2 
Paige  (N.  Y.)  422,  22  Am.  Dec.  655,  that  all 
gifts  of  the  goods  and  chattels  of  a  drunkard, 
and  all  bonds,  or  other  contracts,  made  by  him 
after  the  actual  finding  of  the  inquisition  de- 
claring his  incompetency,  and  until  he  is  per- 
mitted to  assume  the  control  of  his  property 
by  permission  of  the  court,  are  utterly  void. 

Contrary  Views.  —  See,  as  stating  a  doctrine 
contrary  to  that  of  the  text  above.  Field  v. 
Lucas,  21  Ga.  447,  68  Am.  Dec.  465;  Lucas  v. 
Parsons,  23  Ga.  267;  Molt  v.  Mott,  49  N.J.  Eq. 
193;  Kern  v.  Kern,  51  N.  J.  Eq.  583;  Reeves 
v.  Morgan,  48  N.  J.  Eq.  417;  Hill  v.  Day,  34 
N.  J.  Eq.  151 ;  Den  v.  Clark,  10  N.  J.  L.  219,  18 
Am.  Dec.  417;  Hart  v.  Deamer,  6  Wend.  (X. 
Y.)4q8;  Rippy  v.  Grant,  4  Ired.  Eq.  (3q  N. 
Car.)  444:  Armstrong  t.  Short,  1  Hawks  (8  N. 
Car.)  it;  Tozer  v.  Saturlee,  3  Grant  Cas.  (Pa.) 
162.    Sec  also  Hunt  v.  Hunt,  13  N.  J.  Eq.  161. 

2.  Lancaster  County  Nat.  Bank  v.  Moore.  78 
Pa.  St.  414,  21  Am.  Rep.  24;  Moore  v.  Her- 
shey,  90  Pa.  St.  201. 
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of  his  inebriation  being  established,  the  disability  will  date  back  from  the  time 
when  such  notice  was  filed,  or  other  time  legally  provided  for.1  In  some 
states  provision  is  made  for  the  service  of  such  notice,  or  a  copy  thereof,  upon 
certain  persons  who,  the  petitioner  may  perhaps  fear,  are  liable  to  carry  oa 
business  or  have  financial  dealings  with  the  supposed  inebriate.  In  this  case 
the  notice  is  express  as  well  as  constructive.2 

c.  At  Presentation  of  Petition  and  Order  for  Issuing  of  Com-  • 
mission.  —  It  has  been  held,  in  the  absence  of  any  statutory  provision,  that 
the  presentation  to  the  proper  tribunal  of  a  sufficient  application  or  petition 
for  the  issuing  of  the  commission  in  habitual  drunkenness  or  lunacy  destroys 
the  contractual  competency  of  a  person  proceeded  against,  provided  such 
commission  eventually  finds  habitual  drunkenness  or  lunacy.  In  such  case 
the  disability  dates  back  and  is  absolute  from  the  time  when  the  application  is 
presented  to  and  filed  or  received  in  court.3 

d.  Upon  Finding  or  Agreement  of  Inquest.  —  It  was  held  many 
years  ago  in  an  important  case,  and  perhaps  the  rule  is  still  in  many  places 
unquestioned,  that  where  a  j-iry  of  inquest  makes  up  its  return,  or  agrees 
thereto,  provided  the  return  or  agreement  sustains  the  contention  of  habitual 
drunkenness,  a  person  proceeded  against  is  under  disability  from  the  time  of 
such  return  or  agreement  of  the  jury;  and  this  though  the  return  of  the  inqui- 
sition has  not  been  filed  and  there  is  no  official  knowledge  of  what  such 
inquisition  has  found.4 

e.  At  Filing  of  Return  Finding  Habitual  Drunkenness.  —  It  has- 
likewise  been  held  that  when  the  return  of  a  commission  finding  habitual 
drunkenness  is  duly  filed  in  the  office  of  the  court,  the  disability  of  the  drunk- 
ard begins,  such  filing  being  open  and  notorious  and  the  return  itself  a  public 
record,  with  the  existence  of  which  every  one  may  be  acquainted.5 

/.  Upon  Decree  of  Court  Confirming  Finding  of  Habitual- 
Drunkenness.  —  In  some  of  the  states,  in  the  absence  of  statutory  provision 
to  the  contrary,  the  time  of  the  formal  confirmation  of  the  return  finding 
habitual  drunkenness  is  the  period  from  which  the  disability  of  the  drunkard 
begins.  This  view  seems  in  consonance  with  the.  doctrine  of  the  common  law 
that  after  "  office  found  "  upon  a  proceeding  in  rem,  every  person,  whether 
stranger,  privy,  or  party,  is  chargeable  with  notice ;  it  would  seem  to  be  the 
very  first  step  when  an  order  in  the  nature  of  a  definitive  decree,  an  order 
which  a  person  aggrieved  would  properly  pray  for  leave  to  traverse,  is  made 
by  the  court.® 

g.  Upon  Appointment  of  Committee  for  Habitual  Drunkard.  — 
In  some  jurisdictions  the  disability  of  the  drunkard  begins  when  his  committee 
is  appointed.7 

h.  Doctrine  of  Lis  Pendens.  —  The  familiar  equitable  principle  of  lis 

1.  See  Comp.  Stat.  Neb.  (1899),  §  3230.  confirmed.    See  Lewis  v.  Jones,  50  Barb.  (N, 

2.  Brockway  v.  Jewell,  52  Ohio  St.  188.         ■  Y.)  648;  Southern  Tier  Masonic  Relief  Assoc.. 

3.  Griswold  v.  Miller,  15  Barb.  (N.  Y.)  v.  Laudenbach,  (Supm.  Ct.  Spec.  T.)  5  N.  Y. 
520.  Supp.  905;   Goodell  v.  Harrington,  3  Thomp. 

4.  Wads  worth  v.  Sharpsteen,  8  N.  Y.  388,  &  C.  (N.  Y.)  346;  Matter  of  Lapham,  (Surro- 
affirming  14  Barb.  (N.  Y.)  169,  59  Am.  Dec.  gate  Ct.)  19  Misc.  (N.  Y.)  73;  Carter  v.  Beck- 
499.  Although  this  case  has  repeatedly  been  with,  128  N.  Y.  316;  Matter  of  McGarvey, 
cited  since  its  adjudication  in  support  of  the  (Supm.  Ct.  Spec.  T.)  64  How.  Pr.  (N.  Y.)  137; 
proposition  that  after  the  return  of  an  inquisi-  Redden  v.  Baker,  86  Ind.  194. 

tion  and  the  appointment  of  a  committee  all         5.  Clark   v.  Caldwell,  6  Watts  (Pa.)  139; 

contracts  entered  into  by  the  party  proceeded  L'Amoureux  v.  Crosby,  2  Paige  (N.  Y.)  423,- 

against  are  absolutely  void,  or  after   office  22  Am.  Dec.  655. 

found  and  adjudication  of  disability,  it  ap-        6.  Rannells  v.  Gerner,  80  Mo.  474;  Imhoff 

parently  stands  alone  in  holding,  even  in-  v.  Witmer,  31  Pa.  St.  243. 

ferentially,  that  as  a  proceeding  in  rem  the         7.  Griswold  v.  Butler,  3  Conn.  227;  Baker 

inquisition  is  conclusive  and  binding  upon  all  v.  Potter.  51  Conn.  79;   Wait  v.  Maxwell,  5 

persons,  whether  strangers  or  not,  before  the  Pick.  (Mass.)  219,  16  Am.  Dec.  391;  Manson  v. 

finding  of  such  inquisition  has  been  filed  and  Felton,  13  Pick.  (Mass.)  210. 
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pendens,  although  apparently  entering  into  many  of  the  decisions  which  hold 
invalid  the  contract  of  a  habitual  drunkard  or  lunatic  made  or  attempted  to  be 
made  after  the  institution  of  proceedings  in  lunacy,  is,  as  a  distinct  and  perti- 
nent principle,  rarely  referred  to  by  name  in  any  of  such  actions.  The  few 
decisions  in  which  it  is  mentioned  by  name  are  apparently  conflicting.1 

IX.  Medical  Treatment  of  Habitual  Drunkard  —  1.  In  General.  —  The 
modern  tendency  to  regard  alcoholic  intemperance  as  a  disease  has  led  to 
much  legislation  respecting  the  medical  treatment  of  habitual  drunkards.  As 
a  general  proposition  it  may  be  said  that  such  treatment  can  never  be  forced 
upon  the  drunkard.2 

2.  Commitment  to  Insane  Asylum.  —  Statutes  authorizing  the  commitment  of 
habitual  drunkards  to  insane  asylums  for  custody,  care,  and  medical  treatment 
were  formerly  not  uncommon.  Some  have  been  repealed,  some  declared  non- 
constitutional.3  Ordinarily,  a  habitual  drunkard  cannot  be  confined  as  a 
lunatic  unless  he  is  a  lunatic  as  well  as  a  drunkard.4 

3.  Treatment  in  "Cures,"  Inebriate  Hospitals,  and  Similar  Institutions.  —  In 
England  there  is  a  general  law  by  which  "  inebriates  "  may  be  "  voluntarily 
committed  "  to  "  retreats."  Although  the  entrance  is  voluntary,  detention 
may  be  enforced.5  In  the  United  States  statutes  exist  in  a  number  of  states 
regarding  the  medical  treatment  of  habitual  drunkards  in  inebriate  asylums, 
"  cures,"  "  hospitals,"  and  similar  institutions.  In  some  instances  the  statutes 
provide  for  medical  treatment  at  public  expense,  when  the  patient  is  poor. 
The  constitutionality  of  such  statutes  has  been  differently  decided.6  Gen- 
erally, the  drunkard  can  neither  be  committed  to  an  inebriate  asylum,  nor 
detained  therein,  against  his  volition.7 


1.  See  Baker  v.  Potter,  51  Conn.  79;  Gris- 
wold  v.  Miller,  15  Barb.  (N.  Y.)52o;  L'Amour- 
eux  v.  Crosby,  2  Paige  (N.  Y.)  426,  22  Am. 
Dec.  655;  Moore  v.  Hershey,  qo  Pa.  St.  196. 

2.  Matter  of  Baker,  (Supm.  Ct.)  29  How.  Pr. 
(N.  Y.)  4S8;  In  re  House,  23  Colo.  88.  The 
statutes  popularly  known  as  the  "  Gold  Cure 
Acts,"  adopted  in  some  states,  providing  for 
medical  treatment  of  inebriates,  as  a  rule  re- 
quire the  consent  of  the  inebriate  to  such 
treatment. 

"  Jag  Cure  "  Act  —  Michigan.  —  The  so-called 
"Jag  Cure  Act"  (Laws  M>ch.  1893,  No.  207), 
which  empowered  certain  courts  and  police 
magistrates  to  adjourn  cases  against  any  per- 
son charged  as  "disorderly"  on  account  of 
drunkenness  or  intoxication,  upon  condition 
that  such  person  enter  a  special  recognizance 
binding  him  immediately  to  "  take  treatment 
for  the  cure  of  such  drunkenness  or  intoxica- 
tion," etc. ,  is  unconstitutional.  Happy  Home 
Clubs  v.  Alpena  County,  90  Mich.  117,  the 
court  holding  that  "  it  is  not  within  the  prov- 
ince of  the  legislature  to  delegate  to  private 
corporations  the  power  to  make  laws  for  the 
discharge  of  offenders." 

3.  Matter  of  Janes,  (Supm.  Ct.)  30  How.  Pr. 
(N.  Y.)  453;  State  v.  Ryan,  70  Wis.  676. 

4.  Matter  of  Janes,  (Supm.  Ct.)  30  How.  Pr. 
(N.  Y.)453- 

5.  Medical  Treatment  —  England.  —  Inebriates 
Acts  of  1879  (42  &  43  Vict.,  c.  19)  and  1888  (51 
&  52  Vict.,  c.  19). 

6.  Constitutionality  of  Statutes  Providing  for 
Treatment  of  Inebriates  at  Public  Expense  — 
Constitutional.  —  In  re  House,  23  Colo.  88; 
Baltimore  v.  Kcclcy  Institute,  81  Sid.  106. 

Unconstitutional.  —  Foreman  t.  Hennepin 
County,  64  Minn.  372;   Wisconsin  Kcclcy  In- 


stitute Co.  v .  Milwaukee,  95  Wis.  153,  60  Am. 
St.  Rep.  105.  See  also  Washingtonian  Home 
v.  Chicago,  157  111.  415;  People  v.  Brooklyn, 
11  N.  Y.  App.  Div.  115,  affirmed  152  N.  Y.  400, 
upon  the  point  that  public  money  should  not 
be  appropriated  for  the  benefit  of  inebriates  in, 
private  asylums. 

7.  Inebriate  May  Exercise  Volition  as  to  Enter- 
ing Asylum.  —  Matter  of  Baker,  (Supm.  Ct.)  29 
How.  Pr.  (N.  Y.)  485,  holds  that  the  ATew  York 
act  empowering  the  New  York  state  inebriate 
asylum  "  to  receive  and  retain  all  inebriates 
who  enter  said  asylum,  either  voluntarily  or 
by  the  order  of  the  committee  of  any  habitual 
drunkard  "  (Laws  1857,  vol.  1,  p.  431,  £  9),  is 
unconstitutional,  and  that  even  where  such 
habitual  drunkard  signed  a  contract  by  which 
he  voluntarily  agreed  to  remain  in  such  insti- 
tution for  a  fixed  length  of  time,  such  contract 
could  not  be  enforced  against  him.  Although 
it  does  not  seem  that  habitual  drunkenness  was 
considered  in  regard  to  its  criminal  or  non- 
criminal aspect  in  this  case,  it  seems  to  have 
been  assumed  thai  the  inebriate  lobe  received 
and  retained  was  guilty  of  no  criminal  offense 
known  to  the  county  or  statute  law. 

In  Matter  of  Janes,  (Supm.  Ct.)  30  How.  Pr. 
(N.  Y.)  446,  the  New  York  statute  (Laws  1S65, 
p.  427)  which  authorized  the  commitment  of 
inebriates  under  certain  circumstances  to  the 
New  York  Inebriate  Asylum  upon  proceedings 
ex  parte  was  held  unconstitutional. 

Exceptions  to  General  Application  of  Proposition 
Stated  in  Toxt. —  By  statute  in  several  states 
the  inebriate  can  exercise  no  volition  in  the 
matter,  but  upon  being  adjudged  a  habitual 
drunkard  he  may  be  committed  to  an  inebriate 
asylum  for  care,  custody,  and  treatment,  and 
his  detention  therein  may  be  enforced. 
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X.  Committee  of  Habitual  Drunkard  —  Powers  and  Duties  —  1.  Different 

Designations.  —  The  person  appointed  by  the  court  to  assume  guardianship 
over  a  habitual  drunkard  is  designated  by  different  appellations  in  different 
jurisdictions.  He  is  known  as  a  "  committee,"  "  overseer,"  "  conservator," 
tutor,"  "  guardian,"  "  trustee,"  etc. 1  Throughout  this  article,  such  officer 
is  uniformly  termed  "  committee,"  such  being  his  designation  at  common  law, 
and  the  same  term  still  being  used  in  England  as  Avell  as  in  the  states  which 
furnish  nearly  all  the  adjudications  in  habitual  drunkenness. 

2.  Selection  or  Appointment  of  Committee  —  a.  Relative  Preferred.  —  The 
power  of  appointment  is  absolutely  within  the  sound  discretion  of  the  court. 
Other  things  being  equal,  the  court  will,  however,  prefer  a  relative  to  a  stranger 
in  making  the  appointment.2 

b.  Welfare  of  Inebriate  First  Consideration.  —  The  court,  in  mak- 
ing the  appointment,  regards  the  welfare  of  the  inebriate,  and  all  other  con- 
siderations are  subservient  thereto.3 

3.  Committee  of  Person  —  Care  of  Inebriate.  —  Usually,  but  not  necessarily, 
the  committee  of  the  person  is  also  committee  of  estate.  The  most  important 
duty,  perhaps,  of  the  committee  of  the  person  is  to  do  all  in  his  power  to 
restrain  the  inebriate  from  the  indulgence  of  his  appetite  and  to  prevent  him 
from  obtaining  intoxicants,  or  the  means  of  securing  them.  Consistently 
therewith,  it  would  seem  that  the  utmost  liberty  should  be  given  the  inebriate.4 


For  illustration,  see  Pub.  Stat.  Mass.,  Supp. 
(1889-1895),  p.  152,  c.  414,  §  6.  See  also  Gen. 
Stat.  Conn.  (1888),  §  3688. 

1.  See  the  local  statutes.  In  Connectictit 
such  officer  is  termed  a  conservator.  The 
powers  and  duties  of  conservators  are  consid- 
ered in  Grisvvold  v.  Butler,  3  Conn.  231; 
Hutchins  v.  Johnson,  12  Conn.  382,  30  Am. 
Dec.  622;  Brown  v.  Eggleston,  53  Conn,  ill; 
Palmer  v.  Cheseboro,  55  Conn.  114;  Looby  v. 
Redmond,  66  Conn.  447;  State  v.  Washburn, 
67  Conn.  195. 

Committee  the  Common-law  Designation.  — 
The  king  was  bound  to  provide  for  the  safe- 
keeping of  the  property  and  the  maintenance 
of  the  lunatic.  He  was  compelled  to  do  this 
by  agents.  These  agents  were  termed  com- 
mittees, and  were  merely  the  receivers  or 
bailiffs  of  the  crown.  As  such,  they  were 
controllable  by  and  accountable  to  the  chan- 
cellor, as  keeper  of  the  king's  conscience. 
Van  Horn  v.  Hann,  39  N.  J.  L.  209. 

2.  Relative  Ordinarily  Preferred  for  Committee. 
—  The  governing  principle  has  always  been 
that  if  a  suitable  person  of  kin  to  the  non  com- 
pos mentis  can  be  found  to  serve  as  committee, 
the  influence  of  the  family,  which  ought  to  be 
confined  to  its  own  circle,  is  not  to  be  trans- 
ferred to  a  stranger.  Lord  Chancellor  Eldon, 
in  Ex  p.  Le  Heup,,  18  Ves.  Jr.  227.  See  also 
In  re  Hussey,  1  Molloy  226;  In  re  Persse,  I 
Molloy  439.    See  generally  the  title  Insanity. 

3.  Welfare  of  Inebriate  First  Consideration.  — 
The  selection  of  a  committee  is  within  the 
sound  discretion  of  the  court,  and  although 
the  court  will  not  without  adequate  cause  pre- 
fer a  stranger  to  a  suitable  person  related  to 
the  party  under  disability,  yet  the  court  will 
make  the  appointment  best  suited  to  promote 
the  true  welfare  of  such  incompetent  person. 
Matter  of  Lamoree,  32  Barb.  (N.  Y.)  122;  Mat- 
ter of  Owens,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N. 
Y.)  160;  Matter  of  Taylor,  9  Paige  (N.  Y.)  618; 
Matter  of  Livingston,  1  Johns.  Ch.  (N.  Y.)  436; 
Neal's  Case,  2  P.  Wms.  545;  Ex  p.  Ludlow,  2 


P.  Wms.  638;  Dormer's  Case,  2  P.  Wms.  264. 
See  the  title  Insanity. 

4.  Care  of  Inebriate.  —  In  Stephens  v.  Mar- 
shall, 23  Hun  (N.  Y.)  641,  the  committee  of  a 
habitual  drunkard,  upon  settling  his  account, 
claimed  credit  for  thirty  dollars  a  month, 
allowed  by  him  to  such  habitual  drunkard  as 
"  spending  money."  The  court  refused  to 
sanction  any  such  allowance,  saying:  "  Not  a 
penny  should  have  been  allowed  to  the  inebri- 
ate for  spending  money." 

In  the  early  case  of  Matter  of  Heller,  3  Paige 
(N.  Y.)  201,  irrespective  of  any  statute  upon 
the  subject,  the  court  held  that  where  the  com- 
mittee of  a  habitual  drunkard  finds  that  any 
person  is  furnishing  such  drunkard  with  the 
means  of  intoxication,  even  gratuitously,  the 
committee  should  apply  to  the  court  for  an 
order  restraining  all  persons  from  furnishing 
his  ward  with  ardent  spirits  or  the  means  of 
obtaining  them.  The  court  added  that  in  the 
particular  case  before  it,  if,  after  notice  of  such 
order,  any  person  should  be  guilty  of  a  viola- 
tion thereof  he  would  be  held  responsible  not 
only  for  a  contempt  of  court,  but  for  all  dam- 
ages which  might  be  done  by  the  drunkard  to 
the  property  of  individuals  while  under  the  in- 
fluence of  the  liquor  thus  furnished  to  him. 

Selection  of  Residence  for  Drunkard.  —  The 
committee  of  a  habitual  drunkard  has  the 
right,  subject  only  to  the  superintending  con- 
trol of  the  court,  to  decide  as  to  the  proper 
residence  of  the  drunkard,  as  he  is  responsible 
for  the  consequences  of  neglect  to  take  proper 
care  of  such  person.  And  it  is  the  duty  of  the 
court  to  lend  its  aid  to  protect  him  in  the 
proper  exercise  of  that  right,  and  to  give  him 
directions  on  the  subject  when  necessary. 
Matter  of  Lynch,  5  Paige  (N.  Y.)  120.  See 
also  Wood  v.  Wood,  5  Paige  (N.  Y.)  605,  28 
Am.  Dec.  451;  Hill  -■.  Horton,  4  Dem.  (N.  Y.) 
91;  Anderson  v.  Anderson.  42  Vt.  352,  I  Am. 
Rep.  334;  Holyoke  v.  Haskins,  5  Pick.  (Mass.) 
26,  16  Am.  Dec.  372;  Payne  v.  Dunham,  29 
111.  129;  Lamar  v.  Micou,  112  U.  S.  472;  Hall 
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4.  Committee  of  Estate  —  a.  In  General.  — The  committee,  so  far  as  con- 
cerns the  property  of  the  inebriate,  is  simply  the  officer  or  bailiff  of  the  court; 
he  has  no  title  to  such  property,  although  he  has  possession  thereof;  the  title 
and  ownership  remain  undisturbed.1  The  title  is  in  the  inebriate;  the 
possession  is  in  the  committee;  but  the  possession  of  the  committee  is  the 
possession  of  the  court.2 

b.  Control  of  Personalty.  —  It  is  the  duty  of  the  committee  to 
administer  the  personal  property  and  out  of  it  to  support  the  inebriate  and  his 
family;  his  powers  are  similar  in  many  respects  to  those  of  the  guardian  of  a 
minor  over  the  personalty  of  his  ward,3  and  they  are  identical  with  the  powers 
of  the  committee  of  a  lunatic  in  like  case.4 

c.  Powers  Respecting  Real  Estate.  — The  powers  and  control  of  the 
committee  of  an  inebriate  over  the  real  estate  of  his  ward  are  ordinarily  pre- 
scribed by  statute.  Commonly,  such  committee  oversees  or  supervises  the 
real  estate  in  order  to  guard  it  against  casualty,  waste,  or  perhaps  vandalism, 
but  he  can  neither  sell,  lease,  nor  in  any  manner  affect  the  real  estate,  except 
as  the  statutes  provide  and  the  court  directs.* 

d.  Mortgage  or  Sale  of  Real  Estate.  —  Where  the  personal  property 
of  the  inebriate  is  insufficient  to  support  him  and  those  dependent  upon  him, 
or  to  pay  his  debts,  the  court  is  usually  empowered  by  statute  to  order  the 
mortgage  or  sale  of  so  much  of  the  real  estate  as  will  be  adequate  for  the  pur- 
pose; all  the  real  estate,  if  necessary.  Such  powers  are  entirely  statutory, 
and  the  statutes  of  the  different  states  must  be  consulted  in  reference  thereto.6 

c.  Duties  to  Family  of  Inebriate.  —  In  some  states  the  committee  of 
an  inebriate  is  charged  not  only  with  the  custody  and  control  of  the  inebriate 
himself,  but  also  with  the  care  of  his  minor  children  or  dependents.7 

5.  Failure  to  Appoint  Committee  —  Effect  of  Such  Omission. — -  Where  it  is  the 
duty  of  the  persons  prosecuting  the  proceeding  to  move  for  the  appointment 
of  an  individual  guardian,  their  neglect  so  to  do  may,  after  lapse  of  time,  be 
considered  tantamount  to  an  abandonment  of  the  proceeding  upon  their  part. 
And  it  has  been  held  that  such  abandonment  may  operate  to  relieve  the 
inebriate  of  his  contractual  disability  in  certain  cases  where  the  equities  of 
third  persons  were  involved.8 

6.  Removal  of  Committee.  —  The  committee  of  a  habitual  drunkard  is  liable 
to  be  removed  from  his  office  for  the  same  causes  that  would  warrant  the  court 
in  removing  a  guardian  of  a  minor  or  other  trustee  acting  in  behalf  of  a  person 
non  sui  juris.9 

v.  Hall,  3  Atk.  721;  Freeman's  Case,  2  Stra.  4.  Rannells  v.  Gerncr,  80  Mo.  478;  L'Amour- 
882;  Ex  p.  Cranmer,  12  Ves.  Jr.  455.  eux  v.  Crosby,  2  Paige  (N.  Y.)  422,  22  Am. 

1.  Committee  Is  Mere  Bailiff  Without  Title  to  Dec.  655;  Clark  v.  Caldwell,  6  Watts  (Pa.)  139. 
Property.  —  See  Walker  v.  Clay,  21  Ala.  807;  5.  Powers  Respecting  Real  Estate  —  Exercisable 
Cameron  v.  Pottinger,  3  Bibb  (Ky.)  11;  Crane  under  Direction  of  Court. —  Pinkston  v.  Semple, 
V.  Anderson.  3)  Dana  (Ky.)  119;  Matter  of  Pat-  92  Ala.  570;  Rannells  v.  Gerncr,  80  Mo.  47S; 
terson,  (Supm.  Ct.  Gen.  T.)  4  Mow.  Pr.  (N.  Matter  of  Otis,  101  N.  Y.  585;  Pilaris  v.  Gere, 
Y.)  36;  Matter  of  Otis,  101  N.  Y.  5S5;  People  no  N.  Y.  347;  Shaffer  v.  List,  114  Pa.  St.  489. 
v.  Tax  Com'rs,  100  N.  Y.  215  [Carter.*.  Beck-  6.  Mortgage  or  Sale  of  Real  Estate  Regulated 
with,  128  N.  Y.  316;  Matter  of  Strasburgcr,  by  Statute. —  Matter  of  Pettit,  2  Paige  (N.  Y.) 
132  N.  Y.  132;  Petrie  v.  Shoemaker.  24  Wend.      597;  Matter  of  Heller,  3  Paige  (N.  Y.)  202. 

(N.  Y.)  85;  Matter  of  Heller,  3  Paige  (N.  Y.)        7.  Sec  the  local  statutes. 

199;  Noc  v.  Gibson.  7  Paige  (M.  Y.)  514;  In  Com.  v.  Coxe,  I  Ashm.  (Pa.)  71,  the 
Brooks  v.  Brooks,  3  Ired.  L.  (25  N.  Car.)  389;  court,  by  King,  P.  J.,  held  that  the  mother  of 
Shaffer  v.  List,  114  Pa.  St.  4S6;  Cathcart  v.  a  minor  child  of  a  habitual  drunkard  and  the 
Suifenheimer,  18  S.  Car.  127;  Isaacs  v.  committee  of  such  habitual  drunkard  could  law- 
Chinery,  74  L.  T.  N.  S.  320.  See  generally  fully  apprentice  such  child  to  learn  some  useful 
the  title  Insanity.  occupation,  although  the  father  was  "in  full  life, 

2.  Possession   of  Committee   Is   Possession   of     and  the  binding  made  without  his  consent." 
Court.  —  Matter  of  Otis,  101  N.  Y.  585;  Matter        8.  McCormick  -'.  Littler,  85  III.  64,  28  Am. 
of  Heller,  3  Paige  (N.  Y.)  200;  Petrie  v.  Shoe-      Rep.  610;   Bixler  v.  Gillcland,  4  Pa.  St.  159; 
maker,  24  Wend.  (N.  Y.)  85;   Pharis  v.  Gere,      Lcckey  V.  Cunningham,  56  Pa.  St.  370.  See 
110  N'.  Y.  347.  also  Black's  Estate,  132  Pa.  St.  135. 

3.  Makepeace  v.  Bronncnbcrg,  146  Ind.  248.         9.  Removal  of  Committee.  —  /•">  p.  Proctor,  t 
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Resignation.  —  While  a  committee  may,  with  the  permission  of  court,  resign 
his  trust,  it  h.is  been  held  that  such  withdrawal  should  never  be  allowed  except 
upon  sufficient  cause  shown.  That  the  duties  of  his  position  have  become 
irksome  and  distasteful,  is  not  a  legal  ground  for  permitting  an  efficient  com- 
mittee to  resign.1 

XI.  Suits  By,  For,  or  Against  Habitual  Drunkards  —  1.  Similar  to  Actions 

Where  Lunatic  Is  Party  in  Interest.  —  The  general  rules  and  practice  applica- 
ble to  causes  where  insane  persons  are  parties  in  interest  are  applicable  to  suits 
where  habitual  drunkards  are  similarly  interested  or  concerned;3  and  this 
applies  as  well  to  actions  at  law  as  to  proceedings  in  equity,  or  to  matters 
before  courts  of  probate  or  tribunals  of  like  character.3 

Practice  and  Procedure.  —  The  entire  subject  of  actions  by,  for,  and  against 
habitual  drunkards  is  largely  statutory  and  lies  principally  within  the  field  of 
practice.'4 

Contracts  and  Torts.  —  Where  questions  of  substantive  law  do  arise  in  actions 
or  proceedings  by,  for,  or  against  habitual  drunkards,  they  ordinarily  originate 
in  contracts  or  torts  —  actions  ex  contractu  or  actions  ex  delicto  —  all  of  which 
are  fully  treated  under  appropriate  titles.5 

2.  Liability  of  Inebriate's  Property  for  His  Debts.  —  At  common  law,  although 
an  adjudged  lunatic,  and,  therefore,  a  habitual  drunkard,  might  be  sued,  and 
the  judgment  obtained  upon  such  suit,  or  the  execution  issued  upon  such 
judgment,  might  be  a  lien  upon  the  property  of  such  incompetent  person, 
there  was  no  method  of  enforcing  payment  of  such  lien  after  chancery  had 
assumed  control.  A  creditor  might,  perhaps,  obtain  from  the  chancellor,  as 
matter  of  grace,  a  decree  authorizing  the  committee  to  pay  the  debt,  but  such 
indulgence  was  never  granted  unless  the  property  of  the  ward  was  more  than 
sufficient  for  his  support.6 


Swanst.  531;  Ex  p.  Mildmay,  3  Ves.  Jr.  2; 
Kettletas  v.  Gardner,  1  Paige  (N.  Y.)  488; 
Matter  of  Griffin.  (Supm.  Ct.  Gen.  T.)  5  Abb. 
Pr.  N.  S.  (N.  Y.)  96;  Black's  Case,  18  Pa.  St. 
434;  Dean's  Appeal,  90  Pa.  St.  106. 

1.  Resignation  of  Committee.  —  In  Matter  of 
Lytle,  3  Paige  (N.  Y.)  251,  the  court  held  that 
where  a  committee  had  voluntarily  entered 
upon  the  duties  of  his  trust,  the  fact  that  the 
discharge  of  such  duties  had  become  very 
unpleasant  and  disagreeable  to  him  because  of 
controversies  between  members  of  the  family 
of  his  ward  would  not  warrant  his  discharge 
as  committee  on  his  application.  But  in 
Morgan's  Case,  3  Bland  (Md.)  332,  the  written 
withdrawal  of  the  resignation  of  a  trustee  of 
a  lunatic  seems  to  have  been  accepted  as  of 
course.    See  the  title  Insanity. 

2.  Similar  to  Actions  Where  Lunatic  Is  Party  in 
Interest.  —  Griswold  v.  Butler,  3  Conn.  231; 
Hovey  v.  Harmon,  49  Me.  272;  Rannells  v. 
Gerner.  80  Mo.  478;  Matter  of  McLaughlin,  1 
Clarke  (N.  Y.)  114;  Imboff  v.  Witmer,  31  Pa. 
St.  244.  And  generally,  when  regulated  by 
statute,  the  proceedings  are  identical  with 
those  for  or  against  lunatics.  See  the  title 
Insane  Persons,  10  Encyc.  of  Pl.  and  Pr. 
1169. 

3.  Walker  v.  Clay,  21  Ala.  807;  Leonard  v. 
The  Times,  51  111.  App.  429;  Chicago,  etc.,  R. 
Co.  v.  Munger,  78  111.  301;  Speck  v.  Pullman 
Palace  Car  Co.,  121  111.  50;  Cameron  v.  Pot- 
tinger,  3  Bibb  (Ky.)  12;  Stigers  v.  Brent,  50 
Md.  220,  33  Am.  Rep.  317;  Hewitt's  Case,  3 
Bland  (Md.)  184;  Ingersoll  v.  Harrison,  48 
Mich.  235;  WeDer  v.  Weitling,  18  N.  J.  Eq. 
443;  Robertson  v.  Lain,  19  Wend.  (N.  Y.)  650; 


Petrie  v.  Shoemaker,  24  Wend.  (N.  Y.)  85; 
Rankin  v.  Warner,  2  Lea  (Tenn.)304;  Bagster 
v.  Portsmouth,  7  Dowl.  &  R.  614,  16  E.  C.  L. 
304.  See  also  the  title  Insane  Persons,  10 
Encyc.  of  Pl.  and  Pr.  1169.  , 

4.  See  the  title  Insane  Persons,  10  Encyc. 
of  Pl.  and  Pr.  1169. 

5.  See  the  titles  Contracts,  vol.  7,  p.  88; 
Torts. 

6.  Liability  for  Debts.  —  See  I.'Amoureux  v. 
Crosby,  2  Paige  (N.  Y.)  422,  22  Am.  Dec.  655. 

Even  to  begin  a  suit  against  a  person  want- 
ing in  capacity,  and  who  was  a  ward  in  chan- 
cery, as  in  the  case  of  a  habitual  drunkard 
after  adjudication,  was  a  contempt  of  court. 
Matter  of  Heller,  3  Paige  (N.  Y.)  199.  See 
also  Matter  of  Hopper,  5  Paige  (N.  Y.)  490; 
Noe  v.  Gibson,  7  Paige  (N.  Y.)  516. 

In  Matter  of  McLaughlin,  1  Clarke  (N.  Y.) 
113,  the  committee  of  a  habitual  drunkard 
came  into  the  vice-chancellor's  court,  and 
prayed  for  relief  from  a  certain  judgment 
which  had  been  recovered  in  the  Supreme 
Court  of  New  York,  against  the  habitual 
drunkard  and  two  other  persons  as  joint  de- 
fendants. Whittlesey,  V.  C,  denied  the  ap- 
plication of  the  committee,  upon  the  ground 
that  "  it  does  not  appear  from  the  papers  what 
was  the  subject-matter  of  the  suit  at  law; 
whether  it  was  upon  contract  or  for  a  tort;  if 
a  contract,  whether  M.  [the  habitual  drunkard] 
was  principal,  surety,  or  partner;  how  much 
of  the  debt  he,  as  an  individual,  was  equitably 
bound  to  pay;  or  whether  his  property  re- 
ceived any,  and  what,  advantage  from  the  debt. 
*  *  *  jt  wjjj  ke  time  enough  for  this  court 
to  interfere  when  the  facts  of  the  case  are 
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3.  Compulsory  Payment  of  Debts  —  Laws  Permitting  Compulsory  Payment  Almost  General. 

—  In  nearly  every  state,  by  statute,  the  creditor  is  now  protected,  and  his  just 
claims  may  be  enforced  even  if  such  enforcement  exhausts  the  property  of 
the  inebriate  and  causes  him  to  become  a  public  charge.1 

Nature  of  Proceeding.  — ■  The  principle  of  the  former  doctrine  is  still  sufficiently 
dominant  to  prevent,  as  a  general  rule,  any  judgment  creditor  issuing  execu- 
tion against  the  property  of  the  inebriate  after  such  property  has  passed  into 
the  control  of  the  court.3  The  statutes  of  nearly  all  the  states  provide  for  the 
sale  of  real  estate,  or  preferably  for  the  mortgage  thereof,  if  such  mortgage 
will  accomplish  the  desired  purpose,  when  the  personal  property  is  inadequate 
to  pay  debts.  As  a  general  rule,  ordinary  creditors  have  no  preference  among 
themselves.  The  proceeding  is  similar  to  that  of  the  sale  of  the  property  of 
a  decedent  to  pay  debts.3 

XII.  Removal  of  Disability  and  Rehabilitation  of  Habitual  Drunkard 

—  1.  Superseding  Commission  —  When  Permitted.  — There  is  but  one  ground  for 
the  rehabilitation  of  a  habitual  drunkard  —  his  actual  reformation.  In  the 
event  of  such  reformation  the  commission  will  be  superseded  or  other  action 
taken  for  his  rehabilitation;  otherwise  the  disability  continues  until  death.4 

2.  What  Evidence  Required  to  Rehabilitate  —  a.  Proof  OF  VOLUNTARY 
Abstinence.  —  Courts  exercise  extreme  care  in  the  matter  of  restoring 
habitual  drunkards  to  civil  rights.  It  is  a  rule  that  the  drunkard  must  have 
abandoned  not  only  the  habit  of  intoxication,  but  also  the  use  of  alcoholic 
stimulants  in  any  form.5  Stress  is  laid  upon  the  importance  of  such  cessation 
being  voluntary.  It  is  not  sufficient  that  the  inebriate  has  abstained  because 
such  intoxicants  were  unobtainable.6 

b.  Period  of  Abstinence.  —  Unless  the  period  is  fixed  by  statute,  there 
is  no  positive  rule  determining  how  long  such  abstinence  must  be  continued 
in  order  to  satisfy  the  court  that  the  drunkard  has  regained  his  power  of  self- 


more  fully  presented,  and  when  the  plaintiffs 
attempt  to  enforce  their  judgment." 

In  Ex  p.  Dowe,  54  Ala.  253,  it  was  held  that 
a  trustee  appointed  for  an  inebriate  had  no 
power  to  sell  any  of  his  ward's  real  estate  for 
the  payment  of  debts,  and  that  no  authority  was 
conferred  upon  the  court  to  cause  the  sale  of 
any  of  the  real  property  of  the  inebriate  to  pay 
debts.  The  primary  duty  of  the  courl  having 
the  property  under  its  charge  is  "  the  preser- 
vation of  the  estate,  support  of  the  husband, 
wife,  and  children,  and  education  of  the  latter," 
which  should,  if  possible,  be  discharged  out  of 
(he  income.  Civ.  Code  Ala.  (1896),  §  2317, 
probably  modifies  or  changes  the  doctrine 
-stated  in  the  above  case,  although  there  seems 
to  be  no  distinct  ruling  upon  the  subject. 

1.  Statutes  Authorize  Salo  of  Inebriate's  Real 
Estate  for  Payment  of  Debts.  —  Wright's  Appeal, 
8  Pa.  St.  63;  Frost  v.  Redford,  54  Mo.  A  pp. 
356.  And  see  the  statutes  of  the  respective 
states. 

2.  Matter  of  Hopper,  5  Paige  (N.  Y.)  400; 
Wright's  Appeal,  8  Pa.  St.  63.  This  is  usually 
regulated  by  statute. 

3.  Wright's  Appeal,  8  Pa.  Si.  63.  And  see 
the  title  Judicial  Sales. 

4.  The  statutes  of  the  several  states  recog- 
nize no  ground  for  removal  of  disability  except 
complete  reformation.  As  illustrative  of  such 
statutes,  generally,  sec  Code  Civ.  Pro.  (M.  Y.), 
§  2343;  Horner's  Stat.  Ind.  (1896),  $  4320; 
Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p.  1280, 
S  78. 

Who  May  Institute  Inquiry  as  to  Continued 
Disability— Notice— Missouri.  —  Kcv.  Stat.  1889, 


§  5549,  which  permits"  any  person  "  to  inaugu- 
rate an  inquiry  as  to  whether  one  "  declared  to 
be  of  unsound  mind,  has  been  restored  to  his 
right  mind,"  has  been  construed  to  entitle  one 
under  guardianship  as  an  habitual  drunkard, 
by  his  own  petition,  to  institute  such  inquiry. 
Cockrill  v.  Cockrill,  92  Fed.  Rep.  811.  In  this 
case  it  was  also  held  that  where  such  a  peti- 
tion is  made  to  a  probate  court  of  the  state, 
notice  thereof  to  the  petitioner's  guardian  or 
family  is  not  a  prerequisite  to  jurisdiction,  and 
failure  to  give  such  notice  is  a  mere  irregularity 
which  cannot  be  taken  advantage  of  in  a  col- 
lateral proceeding;  and  further,  that  where 
the  petitioner  is  released  from  guardianship, 
he  may  not  assail  Jthe  judgment  of  the  court 
on  the  ground  of  lack  of  notice  to  his  guar- 
dian. 

Discharge    of    Guardian — Presumption. —  In 

Makepeace  v.  Bronnenberg,  146  Ind.  243,  it 
was  held  that  the  discharge  of  the  guardian  of 
an  habitual  drunkard  would  be  presumed  to  be 
the  result  of  a  finding  in  accordance  with 
Burns's  Annot.  Stat.  Ind.  (1894),  §  5745,  that 
the  ward  had  reformed  by  abstaining  from  the 
use  of  intoxicating  liquors. 

5.  Use  of  Intoxicants  Must  Be  Abandoned.  — 
Devin  v.  Scott,  34  Ind.  69;  In  re  Lynch, 
(Supm.  Ct.)  39  N.  Y.  Supp.  1127;  Ex  f>.  Wor- 
rall,  1  Del.  Co.  Rep.  (Pa.)  148;  In  re  Rasely,  1 
Northam  Co.  Rep.  (Pa.)  354. 

8.  Abstinence  Must  Bo  Voluntary.  —  Matter  of 
Hoag,  7  Paige  (N.  Y.)  313;  ///  re  Lynch, 
(Supm.  Ct.)  30  N.  Y.  Supp.  1127;  Ex  /.  Wor- 
rall,  1  Del.  Co.  Rep.  (Pa.)  148;  In  re  Rasely,  I 
Northam  Co.  Rep.  (Pa.)  354. 
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control.  In  an  early  case  the  court  said  that  proof  of  voluntary  abstinence  for 
at  least  one  year  must  be  shown.1  This  ruling  exists  as  a  statutory  provision 
in  some  states.2  As  to  the  weight  of  evidence  required,  it  is  sufficient  to  say 
that  the  evidence  must  satisfy  the  court.3 

3.  Decree  of  Eehabilitation.  —  Two  forms  of  decree  are  known.  The  one 
simply  suspends  the  commission  or  adjudication  of  habitual  drunkenness  and 
puts  the  party  on  pr6bation.4  The  other,  and  most  common,  effects  the 
complete  emancipation  and  rehabilitation  of  the  drunkard.  He  is  again  what 
he  ceased  to  be  at  the  adjudication  of  drunkenness.  He  is  sui  juris  and 
responsible.5 

HACK-HORSE.    See  note  6. 

HACKS  AND  HACK  LINES.  (See  also  the  titles  CARRIERS  OF  PASSENGERS, 
vol.  5,  p.  481;  Highways,  post;  License;  Municipal  Corporations; 
Nuisances;  Occupation,  Business  and  Privilege  Taxes ;  Railroads; 
Stations.)  —  "  Hack  "  and  "  hackney  coach  "  are  synonymous  terms  and  mean 
a  carriage  kept  for  hire.' 

HAD.    (See  also  Have,  post)  —  See  note  8. 


1.  Period  of  Abstinence.  —  Matter  of  Hoag,  7 

Paige  (N.  Y.)  312. 

In  In  re  Lynch,  (Supm.  Ct.)  39  N.  Y.  Supp. 
1127,  the  Supreme  Court  sustained  the  court 
below  in  its  refusal  to  supersede  an  inquisition 
upon  the  petition  of  the  habitual  drunkard. 
It  appeared  from  the  evidence  that  the  peti- 
tioner had  continued  in  his  habits  of  intoxica- 
tion "  down  to  a  short  period  prior  to  the  time 
at  which  he  made  this  application."  He  had 
been  grossly  intemperate  in  the  past,  having 
several  times  had  delirium  tremens.  The  Su- 
preme Court  held  that  to  justify  an  order 
superseding  the  inquisiiion  and  restoring  him 
to  his  property  it  must  appear  that  his  habits 
had  changed  so  that"  the  danger  of  his  resum- 
ing his  former  vice  and  squandering  his  prop- 
erty was  removed. 

2.  Devin  v.  Scotl,  34  lnd.  69. 

3.  Matter  of  Weis,  16  N.  J.  Eq.  318;  In  re 
Lynch,  (Supm.  Ct.)  39  N.  Y.  Supp.  1127. 

4.  Suspending  Commission.  —  See  Bright.  Purd. 
Dig.  Laws  Pa.  (1894),  p.  1280,  §  78.  And  see 
In  Matter  of  Burr.  2  Barb.  Ch.  (N.  Y.)  208. 

5.  The  decree  has  all  the  effect  of  a  writ  of 
supersedeas  in  respect  to  the  estate  or  rights 
and  privileges  of  the  former  drunkard. 
Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p.  1280, 
§  79.  See  also,  as  illustrative  of  the  statutes 
generally  in  force,  Bates's  Annot.  Stat.  Ohio 
(1897),  §  6319. 

6.  Hack-Horse.  —  A  race  was  open  to  all  li- 
censed hackmen.  It  was  held  that  a  thorough- 
bred horse  in  bona  fide  use  by  a  hackman  in 
the  ordinary  course  of  his  business  came  within 
the  meaning  of  the  word  hack-Horse,  Robin- 
son v.  Provincial  Exhibition  Commission,  32 
Nova  Scoiia  220. 

7.  Hack  or  Hackney  Coach  Defined.  —  3  Century 
Diet.  2675. 

"  Hackney  coaches  standing  in  the  streets 
have  existed  so  universally  in  England,  and 
for  so  long  a  period  (certainly  since  1700,  and 
perhaps  further  back),  that  the  term  '  hackney 
coach ' conveys  the  idea  to  the  mind  of  a  coach 
standing  in  the  street  for  hire.  Thus,  an  emi- 
nent lexicographer  (Webster)  defines  a  hack- 
ney coach  to  be  '  a  coach  let  for  hire,  com- 
monly  at    stands   in    the   streets.'  When, 


therefore,  the  legislature  uses  the  term  '  hack- 
ney coach,'  it  must  be  deemed  to  use  it  in 
such  sense  as  to  cover  coaches  for  hire 
standing  in  the  streets,  as  well  as  those  kept 
in  stables  for  hire."  Masterson  v.  Short,  (N. 
Y.  Super.  Ct.  Spec.  T.)  33  How.  Pr.  (N.  Y.> 
486. 

A  Hackney  Coach  Is  Not  a  Wagon.  —  See  Quig- 
ley  v.  Gorham,  5  Cal.  418,  63  Am.  Dec.  139; 
Edgecombe.  His  Creditors,  19  Nev.  154. 

Hackney  Carriage.  —  A  hackney  carriage  is  a 
carriage  exposed  for  hire  to  the  public, 
whether  standing  in  the  public  street  or  ex- 
posed for  public  in  a  private  gateway.  The 
test  is  whether  the  carriage  is  held  out  for  the 
general  accommodation  of  the  public.  Per 
Lush,  J.,  in  Bateson  v.  Oddy,  43  L.  J.  M.  C. 
131,  30  L.  T.  712,  22  W.  R.  703. 

All  vehicles  used  for  the  conveyance  of  per- 
sons for  hire  within  a  city,  whether  standing 
in  public  places  or  in  the  stables  of  their  own- 
ers, are  hackney  carriages  within  the  meaning 
of  a  municipal  regulation  which  provides  that 
every  vehicle  "  used]for  the  conveyance  of  per- 
sons for  hire  from  place  to  place  within  the 
city,  except  a  horse  car,  shall  be  deemed  a 
hackney  carriage."  Com.  v.  Page,  155  Mass. 
227. 

Certain  English  statutes  regulating  and 
providing  for  the  licensing  of  hackney  car- 
riages, define  a  hackney  carriage  as  "  any  car- 
riage standing  or  plying  for  hire."  See  Case 
v.  Storey,  L.  R.  4  Exch.  322;  Skinner  v. 
Usher,  L.  R.  7  Q.  B.  423;  Hickman  v.  Birch, 
24  Q.  B.  D.  172;  Ex  p.  Kippins,  (1897)  I  Q. 
B.  3. 

An  ordinary  omnibus,  running  along  a  fixed 
route,  is  a  hackney  carriage,  within  the  mean- 
ing of  these  statutes.  Hickman  v.  Birch,  24 
Q.  B.  D.  172. 

In  Allen  v.  Tunbridge,  L.  R.  6  C.  P.  4S1,  it 
was  held  that  a  brougham,  the  owner  of  which, 
by  agreement  with  a  railway  company,  at- 
tended their  station  for  the  conveyance  of 
passengers  who  chose  to  hire  it,  was  a  hack- 
ney carriage.  See  also  Clarke  v.  Stanford,  L. 
R.  6  Q.  B.  357- 

8.  Had.  —  In  Jenkins  v.  State,  97  Ala.  67,  it 
was  said:    "  The  form  given  in  the  code  for  a. 
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HAIL  INSURANCE.    (See  also  the 
HAIR.  —  See  note  2. 
HALF.  —  See  note  3. 

charge  of  this  character  and  which  has  been 
adjudged  sufficient  is  as  follows:  'A  B  did 
falsely  pretend  to  C  D  with  intent  to  defraud, 
that  he  had  ten  bales  of  cotton  packed  and 
ready  for  delivery,  and  by  means  of  such  false 
pretense,'  etc.  In  construing  the  indictment, 
drawn  in  accordance  with  the  form  prescribed, 
in  the  case  of  Franklin  v.  State,  52  Ala.  414, 
this  court  held  that  the  word  had  meant  more 
than  to  assert  ownership,  and  held  a  charge 
correctly  refused  which  called  for  an  acquittal 
if  the  proof  showed  that  defendani  had  pos- 
session of  the  mule,  although  he  may  not  have 
owned  the  mule.  We  do  not  feel  at  liberty  to 
relax  the  strictness  required  in  criminal  plead- 
ing further  than  that  fixed  by  our  statute  and 
the  forms  given." 

Had  in  the  Sense  of  Obtained.  —  See  Newlands 
v.  Holmes,  4  Q.  B.  D.  858,  45  E.  C.  L.  858. 

1.  Hail  Insurance.  —  A  contract  of  insuiance 
provided  that  in  case  of  damage  to  the  prop- 
erty insured  by  hail  the  amount  thereof  should 
be  ascertained  by  three  appraisers  to  be  ap- 
pointed by  the  agent  of  the  company,  and  in 
case  the  appraisement  should  be  less  than  a 
twenty-fifth  part  of  the  value  of  the  property 
no  claim  should  be  made  by  the  insured  upon 
the  company,  and  the  insured  should  pay  the 
expenses  of  the  appraisement;  and  it  was 
further  agreed  that  on  demand  of  the  agent 
managing  the  assessment  the  necessary  costs 
should  be  deposited  by  the  insured,  before  the 
assessment  should  be  made.  It  not  appearing 
to  the  agent  that  any  damage  at  all  had  been 
done  to  the  crop  by  hail,  security  for  the  costs 
of  an  assessment  was  duly  demanded,  which 
the  insured  refused  to  give.  Thereupon  the 
insurance  company  requested  the  court  to 
charge  the  jury  in  effect  that  if  it  found  that 
such  security  was  demanded  the  plaintiff  must 
prove  that  he  gave  in  order  to  recover.  It 
was  held  that  the  instruction  as  requested  was 
ri^ht  and  ought  to  have  been  given.  Mutual 
Hail  Ins.  Co.  v.  Wilde,  8  Neb.  427. 

2.  See  the  (erm  Bristles,  vol.  4,  p.  957. 

In  the  absence  of  a  settled  designation  of  a 
cloth  by  merchants  and  importers  its  designa- 
tion as  hair,  silk,  cotton,  or  woollen  for  the 
purposes  of  customs  revenue  depends  upon 
the  predominance  of  such  article  in  its  com- 
position, and  not  upon  ih<j  absence  of  any  other 
material.    Arthur  v.  Buttrrfield,  125  U.  S.  70. 

3.  Half  -  Description  of  Lands. — The  word 
half,  when  used  in  describing  lands,  should  be 
construed  as  meaning  halt'  quantity,  unless 
the  context  or  surrounding  facts  should  show  a 
contrary  intention.  Dart  v.  Barbour,  32  Mich. 
271;  Au  Ores  Boom  Co.  Whitney,  26  Mich. 
42;  Heyer  v.  Lee,  40  Mich.  353;  Jones  v. 
Pashby,  62  Mich.  614;  People's  Sav.  Bank  v. 
Galvin,  81  Mich.  11;  Hartford  Iron  Min.  Co. 
:».  Cambria  Min.  Co.,  80  Mich.  491;  Owen  v. 
Henderson,  16  Wash.  39. 

So  in  Jones  v.  Pashby,  48  Mich.  ('134,  it  was 
said:  "  There  can  be  no  universal  rule  that 
the  word  shall  be  so  interpreted,  for  it  is  often 
used  in  conveyances  when  the  context  in- 
dicates a  sense  quite  different.    Two  parts  of 


Insurance.) —  See  note  i. 


a  farm  separated  by  a  river  or  a  highway  may 
be  called  the  two  halves  without  much  regard 
to  their  relative  quantity;  and  in  surveys  the 
word  half  is  often  used  quite  as  loosely,  but 
without  the  least  confusion.  In  all  such  cases 
the  word  must  be  taken  in  the  sense  intended, 
if  that  is  evident;  and,  if  not,  the  accompany- 
ing circumstances  and  the  subsequent  acts  of 
the  parties  may,  perhaps,  direct  us  to  the  true 
meaning."  And  see  Prentiss  v.  Brewer,  17 
Wis.  635;  Schmitz  v.  Schmitz,  19  Wis.  207; 
Brown  v.  Hardin,  21  Ark.  325  (set  out  infra, 
this  note);  Grandy  v.  Casey,  93  Mo.  595. 

Undivided  Half.  —  In  construing  a  convey- 
ance of  half  of  a  tract  of  land,  the  court  said: 
"  It  is  alleged  however,  that  the  parties  in- 
tended thereby  the  undivided  half,  and  the 
demurrer  admits  that  such  was  the  intention. 
Such,  too,  we  hold  to  be  the  legal  effect  of  a 
conveyance  by  one  to  another  of  the  half  of 
any  particular  piece  of  property.  As  it  could 
not  be  said  that  the  grantee  in  such  a  case 
takes  any  particular  half,  he  would  take  an 
undivided  half  of  each  and  every  part." 
Baldwin  v.  Winslow,  2  Minn.  2t6. 

Half-section.  (See  also  the  title  Public 
Lands.)  —  In  Brown  v.  Hardin,  21  Ark.  325,  it 
was  said:  "  The  general  and  proper  accepta- 
tion of  the  terms  '  section,'  half  and  '  quarter 
section,'  as  well  as  their  construction  by  the 
general  land  department,  denotes  the  land  in 
the  sectional  and  subdivisional  lines,  and  not 
the  exact  quantity  which  a  perfect  admeasure- 
ment of  an  unobstructed  surface  v  ould  de- 
clare." 

A  conveyance  of  a  half  of  a  quarter  section 
in  Wisconsin  would  ordinarily  be  presumed  to 
refer  to  a  /m//"-section  whose  corners  were  de- 
fined by  the  government  surveys.  But  it  may 
be  shown  by  extrinsic  evidence  that  the  par- 
ties intended  by  such  description  one-half  of 
the  area  of  the  quarter-section.  Prentiss  v. 
Brewer,  17  Wis.  C35. 

Half  a  Month.  —  When  parties  contract  for 
the  performance  of  an  act  during  the  first  half 
of  any  month  containing  thirty-one  days,  they 
contract  that  it  shall  be  performed  by  noon  of 
the  sixteenth  day.  Grosvenor  v.  Magill,  37 
111.  239.  Sec  also  the  title  Time,  Computa- 
tion of. 

Half  a  Year.  —  In  legal  computation,  a  period 
of  one  hundred  and  eighty-two  days,  the  odd 
hours  in  the  half  of  the  calendar  being  re- 
jected. Co.  Litt.  135  b:  Peterborough  v. 
Catesby,  Cro.  Jac.  167,  Yelv.  100;  2  Shars- 
wood's  Black.  Com.  140,  Chitly's  note.  See- 
also  Rev.  Stat.  N.  Y.,  pt.  I,  c.  19,  p.  1,  §  3. 
And  see  the  litlc  Time,  Computation  of. 

Half-yearly.  —  A  power  to  lease  provided  that 
rent  should  be  served  by  /»«//"-ycarly  payments. 
It  was  held  that  this  required  a  division  of  the 
rent,  as  nearly  as  possible,  in  two  equal  half 
yearly  payments.  Doc  v .  Morse,  3  L.  J.  Exch. 
70;  Doc  v.  Lock,  4  L.  J.  K.  B.  118. 

Half  —  Part.  —  For  an  example  of  the  word 
"  part  "  used  in  the  sense  of  half  by  a  tes- 
tator, see  Williams  v.  Lane,  2  Law  Repos.  (4 
N.  Car.)  266. 
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HALF  BLOOD.  (See  also  Blood,  vol.  4,  p.  585;  and  see  the  title  Succes- 
sion;.)— term  denoting  the  degree  of  relationship  which  exists  between 
those  who  have  one  parent  only  in  common.1 

HALL  PURPOSES.  —  See  note  2. 

HALLUCINATION.      (See   also   the   titles   INSANITY;  Testamentary 
CAPACITY.)  —  A  hallucination  is  a  morbid  error  in  one  or  more  senses.3 
HAM.  —  See  note  4. 

HAMLET.  —  "  Hamlet  "   and    "  vill  "    in  old 
synonymously.5 

HAMMER.  —  See  note  6. 
HAND.  —  See  note  7. 


English   law  are 


used 


1.  Bouv.  Law  Did. 

Half-sister. —  In  Wood  v.  Mitcham,  92  N.  Y. 
379,  it  was  said:  "  Bouvier's  Law  Dictionary 
defines  '  sister '  as  a  '  woman  who  has  the 
same  father  and  mother  with  another,  or  one 
of  them  only.  In  the  first  case,  she  is  called 
sister,  simply;  in  the  second,  half-sister." 

2.  Hall  Purposes.  —  In  Hanrahan  v.  O'Reilly, 
102  Mass.  201,  it  was  held  that  bowling  alleys 
erected  by  a  tenant  with  the  consent  of  the 
landlord  for  the  purpose  of  profit  in  a  room 
leased  for  hall  puri>oses  were  trade  fixtures 
which  the  tenant  might  remove.  See  also  the 
title  Fixtures,  vol.  13,  p.  594. 

3.  McNett  v.  Cooper,  13  Fed.  Rep.  590.  See 
also  Foster  v.  Dickerson,  64  Vt.  233. 

4.  Ham. —  In  an  indictment  for  larceny  the 
words  "  one  ham  of  the  value,"  etc.,  are  a 
sufficient  description.  Reg.  v.  Gallears, 
Temp.  &  M.  196.  In  this  case  it  was  objected 
by  counsel  for  the  prisoner  that  the  prisoner 
could  not  be  convicted  of  felony,  inasmuch  as 
it  did  not  sufficiently  appear  by  the  indictment 
that  the  article  stolen  was  the  subject  of 
larceny,  it  being  urged  that  for  anything  that 
appeared  on  the  face  of  the  indictment  it 
might  have  been  the  ham  of  an  animal  fern 
natures  which  had  been  stolen. 

5.  Rex  v.  Morris,  4  T.  R.  552;  Anonymous, 
12  Mod.  546;  Rex  v.  Hewson,  12  Mod.  18b; 
Chorley's  Case,  Holt  153;  Rex  v.  Horton,  1  T. 
R.  374- 

6.  Hammer.  —  A  statute  provided  that  a  rail- 
road company  should  be  liable  for  any  dam- 
age done  to  persons'  by  the  running  of  the 
locomotives,  of  cars,  or  other  machinery  of  the 
company.  It  was  held  that  a  hammer  was  not 
machinery  within  this  section.  Georgia  Pac. 
R.  Co.  v.  Brooks,  84  Ala.  138;  Georgia  R., 
etc.,  Co.  v.  Nelms,  83  Ga.  74.  See  the  titles 
Fellow  Servants,  vol.  12,  p.  987;  Master 
and  Servant. 

7.  Possession  or  Ownership.  —  In  Geyer  j-. 
Wentzel,  68  Pa.  St.  87,  the  court  said:  "  The 
expression  '  shall  come  into  her  hands  '  evi- 
dently intends  full  ownership.  It  cannot 
signify  mere  possession,  for  the  prior  gift  of 
the  life  estate  to  the  wife  had  secured  that. 
Both  German  and  English  lexicographers 
concur  in  giving  power,  control,  or  ownership 
as  one  of  the  meanings  of  the  word  hand, 
especially  in  the  plural." 

Logs  on  Hand.  —  A  clause  in  a  lease  of  a 
sawmill  providing  for  its  termination  gave  to 
the  lessee  the  privilege  of  continuing  in  pos- 
session "  till  logs  on  hand  are  sawed,"  etc. 
It  was  held  that  the  words  "  logs  on  hand,"  as 
used  in  the  lease,  included  not  only  the  logs 


in  the  millyard,  but  also  all  those  purchased 
in  the  usual  course  of  business.  Crouch  v. 
Parker,  56  N.  Y.  597. 

Stock  on  Hand.  —  A  sold  to  B  a  quantity  of 
goods  by  a  contract  containing  the  following 
clause:  "  Sold  to  B  the  entire  manufactured 
stock,  in  good  condition,  consisting  of  pipes, 
fittings,  fines,  etc.,  now  on  hand  at  foundry 
and  storerooms."  Upon  receiving  the  in- 
ventory B  objected  that  a  part  of  the  stock  in 
the  foundry  and  storerooms  at  the  time  of  the 
sale  was  not  included.  This  A  admitted;  but 
he  claimed  that  the  goods  had  been  sold  to 
other  parties  prior  to  the  sale  to  B,  although 
not  delivered  at  that  time,  and  that  they  were 
not  meant  to  be  included  in  the  sale  to  B.  In 
an  action  brought  by  A  to  recover  the  contract 
price,  the  court,  against  the  defendant's  ob- 
jection, left  it  to  the  jury  to  determine  what 
the  parties  meant  by  the  use  of  the  term 
"  stock  now  on  hand ;  "  i.  e.,  whether  it  meant 
all  of  the  goods  .vhich  were  in  the  foundry  and 
storerooms  at  the  time  of  the  sale,  or  only 
such  as  the  plaintiffs  still  owned.  This  was 
held  to  have  been  an  error,  on  the  ground  that 
there  was  no  ambiguity  in  the  term,  and  that, 
therefore,  it  should  have  been  construed  by 
the  court.  It  properly  included  the  entire 
stock  in  the  foundry  and  storerooms  at  the 
time  of  the  sale.  Brady  v.  Cassidy,  104  N.  Y. 
147. 

Money  on  Hand.  —  A  legacy  of  "  all  the  money 
on  hand  or  in  bank  at  the  time  of  my  de- 
cease "  will  pass  money  in  the  hands  of  an 
agent,  and  such  sum  is  not  liable  to  reduction 
by  reason  of  the  agent's  claim  for  commissions 
for  past  services.  Copia's  Estate,  5  Phila. 
(Pa.)  214,  20  Leg.  Int.  (Pa.)  197.  See  also  the 
title  Wills. 

Notes  of  Hand.  (See  also  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
65.)  —  A  will  by  which  the  testator  divided  his 
property  among  his  five  children  contained  the 
following  provision  in  regard  to  advance- 
ments: "And  it  is  my  will,  as  I  have  made 
some  advances  of  money  and  other  property 
[to  my  children]  as  will  appear  by  notes  of 
hand  and  my  book  accounts,  I  hold,  of  long  or 
short  standing,  [that  such  advances  shall]  be 
considered  as  so  much  of  their  portion  individu- 
ally." It  was  held  that  the  description  of  the 
advances  to  be  deducted  from  the  portions  did 
not  include  a  debt  due  from  one  of  the  children 
to  the  testator  evidenced  by  a  bond  and  mort- 
gage, and  that,  therefore,  such  debt  might  be 
collected  by  the  executor.  Hopkins  v.  Holt, 
9  Wis.  228. 

A  testator  bequeathed  to  his  grandchildren 
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HANDCARS.  —  See  note  r. 
HANDICRAFT.  —  See  note  2. 
H.  AND  L.  —  See  note  3. 
HAND  LABORERS.  —  See  note  4. 
HANDLING.  —  See  note  5. 
HANDSOME.  —  See  note  6. 

all  his  "  notes  of  hand."  It  was  held  that  this 
bequest  did  not  include  a  judgment  upon  a 
bond.  Perry  v.  Maxwell,  2  Dev.  Eq.  (17  N. 
Car.)  4.96.  . 

Under  Their  Hands.  (See  also  the  title  HAND- 
WRITING, post.)  — Where  the  declaration  in  an 
action  on  a  promissory  note  alleged  that  the 
defendants  in  and  by  a  certain  writing  or  note, 
under  their  hands,  by  them  well  executed, 
promised,  etc.,  and  the  proof  was  that  after 
one  of  the  defendants  signed  the  note  in  his 
proper  handwriting,  the  other  defendant, 
acting  freely  and  voluntarily,  made  his  mark 
between  his  name  written  by  another,  and  the 
word  "  mark,"  thus,  "  E.  A.'s  X  mark,"  it 
was  held  that  there  was  no  essential  variance. 
Nor  would  it  have  made  any  difference  if 
it  had  been  shown  that,  in  making  such  mark, 
the  hand  of  the  writer  had  been  guided  by  the 
hand  of  another  person.  VValbridge  v.  Arnold, 
21  Conn.  424.    See  also  the  title  Mark. 

Same  —  Attorney.  —  Where  the  declaration  in 
an  action  on  a  promissory  note  stated  that  the 
defendants,  by  a  note  "  under  their  hands," 
promised  to  pay,  and  the  note  exhibited  in  evi- 
dence appeared  to  have  been  signed  for  the 
defendants  by  their  attorney,  it  was  held 
that  this  was  no  variance,  the  allegation  being 
according  to  the  operation  of  law.  Phelps  v. 
Riley,  3  Conn.  266. 

The  leaseholds  of  a  debtor  liquidating  under 
the  English  Bankruptcy  Act  of  1869  are  vested 
absolutely  in  the  trustee  on  his  appointment, 
subject  to  the  right  to  disclaim,  and  the  trustee 
is  personally  liable  on  the  covenants  unless  he 
has  made  a  valid  disclaimer.  By  section  23  of 
the  act  this  disclaimer  must  be  "  by  writing 
under  his  hand."  It  was  held  that  a  letter 
signed  by  (he  solicitor  of  the  trustee  in  his  own 
name  is  not  a  writing  under  the  trustee's  hand 
sufficient  for  the  purposes  of  disclaimer. 
Wils  n  v.  Wallani,  49  L.  J.  Exch.  437. 

Same  —  Writing.  —  In  Salazar  v.  Taylor,  18 
Colo.  538,  it  was  said:  "  The  averment  of  a 
promise  by  defendant,  under  his  hand,  is 
equivalent  to  an  averment  of  a  promise  in 
writing,  signed  by  defendant.  The  word 
hand,  in  legal  parlance,  is  often  used  to 
denote  handwriting  or  a  written  signature, 
as  '  witness  my  hand  and  seal,'  or  '  witness  my 
hand  '  if  the  instrument  be  not  under  seal. 
The  word  is  thus  used  in  our  statutes.  In  cer- 
tain cases  a  judge  or  justice  of  the  peace 
is  authorized  to  issue  a  warrant  '  under  his 
hand.'  This  undoubtedly  means  a  writ  or 
process  in  writing,  signed  by  the  judge  or 
justice,  and  when  thus  issued  it  is  declared  to 
be  valid  without  any  seal." 

Die  by  His  Own  Hand.  —  Sec  the  title  Life 
Insurance. 

With  a  Strong  Hand.  —  In  an  indictment  for 
forcible  entry  it  has  been  held  sufficient  to 
state  that  the  defendant  entered  with  a  strong 
hand,  it  being  considered  that  those  words  im- 
plied that  the  entry  was  accomplished  with  the 


terror  and  violence  which  constituted  the 
offense.  "  With  a  strong  hand  '  impliesamore 
criminal  degree  of  force  than  vi  et  armis.  Rex 
v.  Wilson,  8  T.  R.  362;  Bande's  Case,  Cro. 
Jac.  41.  See  also  Harvey  v.  Brydges,  14  M. 
&  W.  442;  Lawe  v.  King  1  Saund.  81.  And 
see  the  title  Forcible  Entry  and  Detainer,  9 
Encyc.  of  Pl.  and  Pr.  19. 

In  Butts  v.  Voorhees,  13  N.  J.  L.  18,  it  was 
said:  "The  term  'strong  hand'  is  thus 
explained  by  Ryder,  C.  J.,  in  Rex  v.  Bathurst, 
Say.  225:  '  The  words  manu  forti  are  under- 
stood to  import  something  criminal  in  its 
nature,  something  more  than  is  meant  by  the 
words  vi  et  armis.'  And  Rolle  had  previously 
said,  Style  135:  '  These  words  distinguish  this 
kind  of  entry  from  an  ordinary  trespass  by 
entering  into  another's  land,  which  is  not  so 
violent  as  a  forcible  entry  is  supposed  to  be.' 
The  like  doctrine  was  repeated  by  the  court  in 
Rex  v.  Wilson,  8  T.  R.  361." 

1.  Handcars.  —  A  statute  provided  that  all 
railroad  companies  should  be  liable  for  in- 
juries sustained  by  the  running  of  the  cars  or 
engines  of  the  company.  It  was  held  that 
cars  included  handcars.  Thomas  v.  Georgia 
R.,  etc.,  Co.,  38  Ga.  222.  See  also  the  title 
Fellow  Servants,  vol.  12,  p.  986;  Master 
and  Servant. 

2.  Handicraft.  —  An  English  labor  act  defines 
handicraft  to  mean  any  manual  labor  exer- 
cised by  way  of  trade  or  for  purpose  of  gain 
in  or  incidental  to  the  making  any  article  or 
part  of  an  article,  or  in  or  incidental  to  the 
altering,  repairing,  ornamenting,  finishing,  or 
otherwise  adapting  for  sale  any  article.  Mak- 
ing straw  plait  by  a  child  under  the  age  of 
eight  years,  who  is  being  taught  such  plaiting, 
is  a  handicraft  within  this  definition.  Beadon 
v.  Parrott,  40  L.  J.  M.  C.  200,  L.  R.  6  Q.  B.  718. 

3.  H.  and  L.  —  For  11.  and  J.,  as  abbrevia- 
tion of  "  house  and  lot  "  see  State  v.  Newark,  36 
N.  J.  L.  288;  Auditor-Gen.  v.  Sparrow,  116 
Mich.  588. 

4.  Hand  Laborers.  —  Laborers  employed  in 
peeling  bark  and  squaring  timber  are  hand 
laborers.  Weed  v.  Robinson,  14  Pa.  Co. 
Ct.  7.    See  also  the  title  Mechanics'  Liens. 

5.  Handling  —  Hauling.  —  In  State  v.  Adams, 
49  S.  Car.  518,  it  was  held  that  an  indictment 
charging  the  hauling  of  liquors  was  not  with- 
in a  statute  prohibiting  the  handling  of 
liquors.    See  also  State  v.  Pickett,  47  S.  Car. 

roi. 

6.  Handsome  Present.  —  A  request  to  a  trades- 
man to  show  the  defendant's  house  and  a 
promise  that  the  defendant  would  make  him 
a  handsome  present  were  held  evidence  of  a 
contract  to  pay  a  reasonable  compensation  for 
the  work  and  labor  bestowed  in  the  seriice. 
Jewry  v.  Busk,  5  Taunt.  302,  I  E.  C.  L.  113. 

Handsome  Gratuity.  —  A  bequest  by  a  testator 
that  a  handtonte  ^ ra. 1 11  i t y  should  be  ^ivrn  to 
each  of  his  executors  was  held  void  for  uncer- 
tainty in  Jubber  v.  lubber,  9  Sim.  503. 
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I.  Definition,  253. 
II.  Proof  of  Handwriting,  253. 

1.  Necessity  for  Proof,  253. 

2.  Modes  of  Proof  ,  253. 

a.  Generally,  253. 

b.  By  Writer  Himself,  254. 

c.  By  Nonexpert  Witnesses,  254. 

(1)  Who  Saw  Instrument  Written,  254. 

(2)  Who  Are  Familiar  with  Writer" ' s  Handwriting,  254. 

(a)  Generally,  254. 

(b)  From  Having  Seen  Him  Write,  255. 

(c)  From  Having  Seen  Papers  Known  to  Be  in  His  Hand- 

writing, 256. 
aa.  Generally,  256. 
bb.   Through  Correspondence,  257. 
cc.  Ancient  Writings,  258. 

(d)  Competency  and  Testimony  of  Witnesses,  258. 

aa.   Witness  Must  Be  Familiar  with  Person's  Hand- 
writing, 258. 
(aa)  Generally,  258. 
(bb)  Extent  of  Knowledge,  259. 
(cc)  Cross-examination  —  Testing  Witness, 

259- 

bb.  Where  Witness  Has  Acquired  His  Knowledge 
After  Controversy  Arose,  261. 
(aa)  Generally,  261. 
(bb)  For  Purpose  of  Testifying,  261. 
cc.  Effect  of  Interest  on  Competency  of  Witness,  261. 
dd.  Testimony  from  Opinion  and  Belief,  261. 
ee.  Right  of  Witness  to  Refresh  His  Memory,  262. 
ff.  Considerations  Affecting  Value  of  Witness's  Tes- 
timony, 262. 
gg.  Function  of  Court  and  yury,  262. 
hh.  Sufficiency  of  Proof  ,  263. 

d.  By  Comparison  of  Handwriting,  263. 

(1)  Definition,  263. 

(2)  Historical  Statement,  264. 

(3)  In  Absence  of  Statute,  264. 

(a)  Generally,  264. 

(b)  With  Papers  Already  in  Case,  266. 

(c)  With  Irrelevant  Papers,  267. 

aa.  Decisions  Not  Harmonious,  267. 

bb.  Classification  of  Decisions,  267. 

cc.  Grounds  for  Exclusion  of  Such  Evidence,  269. 

dd.  Comparison  by  Consent  of  Parties,  270. 

(d)  To  Prove  Ancient  Writings,  270. 

(e)  By  Witness  in  Corroboration  of  His  Testimony,  270. 

(4)  Under  Statutes,  270. 

(5)  The  Standard  of  Comparison,  272. 

(a)  Generally,  272. 

(b)  Proof  of  Genuineness,  272. 
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(f)  Use  of  Letter-press  or  Photographic  Copies,  273. 
(</)  Writings  Specially  Prepared —  Writing  by  Witness  on 
Stand,  274. 

(^)  Standard  Must  Be  Produced  in  Court,  275. 

(6)  Who  May  Make  Comparison,  275. 

(a)  Generally,  275. 

(p)  Previous   Knowledge  of  Person's  Handwriting  Not 
Essential,  276. 

(7)  Similarity  of  Handwriting  as  Evidence  of  Forgery,  277. 
e.  By  Expert  Witnesses,  277. 

(1)  Generally,  277. 

(2)  Who  Are  Experts,  277. 

(3)  Competency  and  Testimony  of  Experts,  278. 

(a)  Witness  Must  Be  Expert,  278. 

(b)  Cross-examination —  Testing  Expert,  278. 

\c)  To  What  Expert  May  Testify  —  Aids  to  Testimony, 
278. 

(d)  Value  of  Expert  Testimony,  281. 

(e)  Function  of  Court  and  Jury,  281. 

3.  Proof  of  Handwriting  of  Documents  Not  Produced  in  Court,  282. 

4.  Proof  of  Mark,  282. 

5.  Value  of  Evidence  as  to  Handwriting,  283. 

III.  Proof  of  Identity  by  Comparison  of  Handwriting,  283. 


CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see  the 
titles  ANCIENT  DOCUMENTS,  vol.  2,  p.  322;  EVIDENCE,  vol.  11, 
p.  484;  EXECUTION  AND  PROOF  OF  DOCUMENTS,  vol.  11,  p.  583; 
EXPERT  AND  OPINION  EVIDENCE,  vol.  12,  p.  414;  FORGERY, 
vol.  13,  p.  1081;  MARK;  SIGNATURE;  WILLS;  WRITING. 

1.  Definition.  —  The  term  "handwriting"  denotes  the  cast  or  form  of 
writing  peculiar  to  each  hand  or  person;  also,  that  which  is  written  by  hand.' 

II.  Proof  of  Handwriting  —  1.  Necessity  for  Proof.  —  A  discussion  of  the 
various  cases  in  which  proof  of  the  handwriting  of  written  instruments  is 
required  or  held  unnecessary  would  be  impracticable  and  useless  in  this  con- 
nection, but  will  be  found  under  the  several  appropriate  titles  throughout  this 
work.2 

2.  Modes  of  Proof  —  a.  GENERALLY.  —  The  genuineness  of  handwriting  may 
be  proved  by  the  testimony  of  the  writer  himself,  by  the  testimony  of  wit- 
nesses who  saw  the  document  in  question  written  or  who  are  familiar  with  the 
writer's  handwriting,  or  by  a  comparison  of  the  disputed  writing  with  other 
papers  proved  or  admitted  to  have  been  written  by  the  person  whose  hand- 
writing is  in  dispute.3 

Rules  the  Same  in  Civil  and  Criminal  Cases.  —  So  far  as  the  principles  governing 
the  admissibility  of  evidence  in  proving  handwriting  arc  concerned  there  is  no 
distinction  between  civil  and  criminal  cases. '*    The  sufficiency  of  the  evidence, 

1.  Definition  of  Handwriting. — Century  Diet. ;  of  chirograph)'.    Com.  v.  Webster,  5  Cush. 

Webster's  Did.  (Mass.)  295,  52  Am.  Dec.  711. 

Handwriting   is   "  anything  written  by  a  2.  Sec  particularly  the  titles  Documentary 

person;  the  manner  in  which  a  person  writes.  Evidence,    vol.  9,  p.  877;    Execution  and 

including  the  formation  of  the  characters,  the  Proof  OF  Documents,  vol.  11,  p.  583,  and 

separation  of  the  words,  and  other  features  cross-references  there  found, 

distinguishing    the    written     matter,    as    a  3.  Sec  the  sections  of  this  article  immediately 

mechanical  result,  from  the  writing  of  other  following. 

persons."    Bouv.  L.  Diet.  4.  Rules  as  to  Admissibility  of  Evidence  Same  in 

The  term  "handwriting"  includes  what-  Civil  and  Criminal  Cases.  —  Dc  la  Mottc's  Case, 

«ver   a   person  has  written  with  his  hand,  21  How.  St.  Tr.  810;  Rex  v.  Cator,  4  Esp.  117; 

and  not  merely  his  common  and  usual  style  Rex  v.  Hcnscy,  2  Ken.  K.  B.  368,  1  Burr.  643; 
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however,  in  each  case  will  obviously  have  to  be  determined  according  to  the 
different  rules  on  this  subject  obtaining  in  civil  and  in  criminal  cases.1 

b.  By  Writer  Himself —  Proof  by  writer's  Own  Testimony.  —  The  genuineness 
of  handwriting  may  be  proved  by  the  testimony  of  the  writer  himself,  and 
this  is  evidently  the  simplest  mode  of  proof.3 

Writer's  Testimony  Not  of  Higher  Grade  than  That  of  Other  Witnesses.  —  The  testimony 
of  the  writer,  however,  with  respect  to  the  genuineness  of  his  handwriting  is 
not  of  a  higher  grade  than  that  of  a  witness  who  saw  the  instrument  written 
or  who  is  familiar  with  the  handwriting  of  the  supposed  writer ;  hence  it  is 
not  a  violation  of  the  rule  of  evidence  requiring  the  production  of  the  best 
evidence  obtainable  to  permit  proof  of  handwriting  by  witnesses,  without  call- 
ing for  the  testimony  of  the  writer,  although  the  latter  may  be  within  the 
jurisdiction  of  the  court.3 

c.  By  Nonexpert  Witnesses  —  (i)  Who  Saw  Instrument  Written.  —  The 
handwriting  of  a  written  instrument  may  be  proved  by  any  person  who  saw 
the  instrument  written.4 

(2)  Who  Are  Familiar  with  Writer's  Handwriting  —  (a)  Generally.  —  The 
genuineness  or  falsity  of  a  disputed  writing  may  be  proved  by  witnesses  who 
are  personally  acquainted  with  the  handwriting  of  the  supposed  writer.5 


Bradford  v.  People,  ?2  Colo.  157;  Jumpertz  v. 
People,  21  111.  375;  Hammond's  Case,  2  Me. 
35,  11  Am.  Dec.  39;  West  v.  State,  22  N.  J.  L. 
212.  And  see  numerous  criminal  cases  cited 
throughout  this  article  in  which  the  principles 
governing  proof  of  handwriting  have  been  ap- 
plied without  reference  to  the  character  of  the 
case. 

1.  Different  Rules  as  to  Weight  of  Evidence. — 

See  generally  the  title  Evidence,  vol.  11,  pp. 
491-493.  _ 

There  is  a  great  distinction  between  a  civil 
and  a  criminal  case,  when  a  question  of  forgery 
arises.  In  a  civil  case  the  onus  of  proving  the 
genuineness  of  a  deed  is  cast  upon  the  party 
who  produces  it  and  asserts  its  validity.  If 
there  be  conflicting  evidence  as  to  the  genuine- 
ness, either  by  reason  of  alleged  forgery  or 
otherwise,  the  party  asserting  the  deed  must 
satisfy  the  jury  that  it  is  genuine.  The  jury 
must  weigh  the  conflicting  evidence,  consider 
all  the  probabilities  of  the  case,  not  excluding 
the  ordinary  presumption  of  innocence,  and 
must  determine  the  question  according  to  the 
balance  of  those  probabilities.  In  a  criminal 
case  the  onus  of  proving  the  forgery  is  cast  on 
the  prosecutor  who  asserts  it,  and  unless  he 
can  satisfy  the  jury  that  the  instrument  is 
forged,  to  the  exclusion  of  reasonable  doubt, 
the  prisoner  must  be  acquitted.  Per  Sir  John 
Patteson,  in  Doe  v.  Wilson,  10  Moo.  P.  C.  502. 

2.  Proof  of  Handwriting  by  Writer  Himself.  — 
Chant  v.  Brown,  9  Hare  790.  See  numerous 
cases  cited  throughout  this  article  in  which  the 
writer's  admission  was  regarded  as  sufficient 
proof  of  genuineness. 

A  person's  signature  may  be  proved  by  his 
acknowledgment,  although  after  suit  brought. 
Philadelphia,  etc.,  R.  Co.  v.  Hickman,  28  Pa. 
St.  318. 

In  Louisiana  it  has  been  held  that  when  a 
person  has  denied  his  signature,  evidence  of 
his  previous  acknowledgment  thereof  is  in- 
admissible. Plicque  v.  Labranche,  9  La.  559. 
But  see  City  Bank  v.  Foucher,  g  La.  405. 

3.  Testimony  of  Writer  Not  of  Higher  Grade 
than  That  of  Witness.  —  McCaskle  v.  Amarine, 


12  Ala.  17;  Royce  v.  Gazan,  76  Ga.  79;  Smith 
v.  Prescott,  17  Me.  277;  Lefferts  v.  State,  49  N, 
J.  L.  26;  Ainsworth  v.  Greenlee,  1  Hawks  (8 
N.  Car.)  190;  McCully  v.  Malcom,  9  Humph. 
(Tenn.)  187;  Foulkes  v.  Com.,  2  Rob.  (Va.) 
836.  See  also  Reg.  v.  Hurley,  2  M.  &  Rob. 
473- 

The  cases  of  Cheritree  v.  Roggen,  67  Barb. 
(N.  Y.)  124,  McKee  v.  Myers,  Add.  (Pa.)  31, 
and  Haun  v.  State,  13  Tex.  App.  383,  44  Am. 
Rep.  706,  if  not  distinguishable,  are  clearly 
overborne  by  the  weight  of  authority. 

4.  Proof  by  Witness  of  Execution.  —  Jones  v. 
Hough,  77  Ala.  437;  Seibold  v.  Rogers,  110 
Ala.  438;  Riordan  v.  Guggerty,  74  Iowa  68S; 
Stoddard  v.  Hill,  38  S.  Car.  385.  See  the  title 
Execution  and  Proof  of  Documents,  vol.  11, 
P-  583. 

The  Testimony  of  Such  a  Witness  Is  Not  Con- 
clusive when  opposed  by  evidence  tending  to  a. 
contrary  conclusion,  based  upon  the  opinion 
of  witnesses  familiar  with  the  person's  hand- 
writing, as  to  its  genuineness.  Sarvent  v. 
Hesdra,  5  Redf.  (N.  Y.)  47. 

But  the  affirmative  testimony  of  an  eye- 
witness to  a  signature  is  not  outweighed  by 
the  negative  testimony  of  two  witnesses  based 
upon  general  knowledge  of  the  party's  signa- 
ture and  from  comparison.  Bell  v.  Norwood, 
7  La.  95.  See  also  Newton  v.  Ricketls,  g  H. 
L.  Cas.  262. 

The  Mistake  of  a  Witness  as  to  the  Time  When 
He  Saw  the  Instrument  Signed  has  been  held  not 
materially  to  affect  his  testimony  as  to  the 
genuineness  of  the  signature,  as  mistakes  in 
reference  to  dates  are  liable  to  occur.  Root  v. 
Strang,  77  Hun  (N.  Y.)  14. 

5.  Proof  by  Witnesses  Acquainted  with  Writer's 
Handwriting  —  England.  —  Eagleton  v.  Kings- 
ton, 8  Ves.  Jr.  438. 

United  States.  —  Rogers 
(U.  S.)  322. 

Alabama.  —  McCaskle  v. 
17. 

Colorado.  —  Hinchman 
App.  300. 

Georgia.  —  Royce    v.    Gazan,    76  Ga. 
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Modes  of  Acquiring  Knowledge  of  Handwriting.  —  The  witness's  personal  acquaint- 
ance with  the  party's  handwriting  may  have  been  acquired  either  by  seeing 
him  write  or  by  seeing  other  papers  known  to  be  in  his  handwriting.1  These 
modes  will  now  be  considered  in  detail. 

( b )  From  Having  Seen  Him  Write  —  Proof  of  Handwriting  by  Witness  Who  Has  Seen  Party 
Write.  —  A  person's  handwriting  may  be  proved  by  witnesses  who  have  become 
acquainted  therewith  from  having  seen  him  write.3 

Considerations  Affecting  Value  of  Such  Testimony.  —  Obviously  this  acquaintance  will 
be  more  or  less  intimate  according  to  the  number  of  times,  the  amount  of 
writing,  and  the  circumstances  under  which  the  witness  has  seen  the  person 
write;  but  these  matters  affect  the  weight  of  his  testimony,  and  not  its 
competency.3 

Writing  Once.  —  Thus  a  witness  who  has  seen  a  person  write  only  once  has 
been  held  competent  to  identify  that  person's  handwriting.4 


Bruce  v.  Crews,  39  Ga.  544,  99  Am.  Dec.  467, 
quoting  Code  Ga.  1882,  §  3839. 

Kansas.  —  Ort  v.  Fowler,  31  Kan.  478. 

Nebraska.  —  Omaha  First  Nat.  Bank  v.  Lier- 
man,  5  Neb.  247. 

New  York.  —  Robinson  Consol.  Min.  Co.  v. 
Craig,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep. 
478. 

North  Carolina. — State  v.  Allen,  1  Hawks 
(8  N.  Car.)  6,  9  Am.  Dec.  616. 

Rhode  Island.  —  Kinney  v.  Flynn,  2  R.  I.  319. 

South  Carolina.  —  State  v.  Sralmaker,  2 
Brev.  (S.  Car.)  1. 

Vermont.  —  Redding  v.  Redding,  69  Vt.  500. 

Washington.  —  Poncin  v.  Furth,  15  Wash. 
201. 

See  the  cases  cited  in  the  sections  following. 

On  the  queslion  of  the  genuineness  of  a 
holographic  will  a  witness  familiar  with  the 
handwriting  of  the  propounder,  bui  nol  with 
that  of  the  alleged  testator,  may  testify  as  to 
whether  the  will  is  in  the  handwriting  of  the 
propounder.    Biown  v.  Hall,  85  Va.  146. 

1.  Modes  of  Acquiring  Knowledge  of  Person's 
Handwriting.  —  See  the  sections  immediately 
following. 

The  leading  case  on  the  subject  of  the  proof 
of  handwriting  by  witnesses  mentioning  the 
modes  of  acquiring  knowledge  stated  in  the 
text  is  Doe  v.  Suckermore,  5  Ad.  &  El.  703,  31 
E.  C.  L.  406.  See  also  Allen  v.  State,  3 
Humph.  (Tenn.)  367,  where  it  was  said  by 
Green,  J.,  that  the  means  of  knowledge  here 
pointed  out  are  merely  Illustrative,  not  ex- 
clusive. 

2.  Proof  by  Witness  Who  Has  Seen  Person 
Write  —  England.  —  Rex  v.  Henscy,  1  Burr. 
642,  19  How.  St.  Tr.  1341;  Garrells  v,  Alexan- 
der, 4  Esp.  37;  Eagleton  v.  Kingston,  8  Ves. 
Jr.  438. 

Alabama.  —  Karr  v.  State,  106  Ala.  1. 

Colorado.  —  Salazar  v.  Taylor,  18  Colo.  538. 

Connecticut.  —  Lyon  v.  Lyman,  9  Conn.  55. 

/•'lorida.  —  Thalheim  v.  State,  38  Fla.  169. 

Georgia.  —  Rumph  v.  Stale,  91  Ga.  20. 

Illinois.  —  Pate  v.  People,  8  111.  644;  Long 
v.  Little,  119  111.  600;  Riggs  v.  Powell,  142 
111.453- 

Indiana.  —  Hayncs  v.  Thomas,  7  lnd.  38; 
Clark  7-.  VVyatt,  15  lnd.  271,  77  Am.  Dec.  90. 

Kentucky.  —  Kendall  v.  Collier,  97  Ky.  446. 

Louisiana.  —  Morvant's  Succession,  45  La. 
Ann.  207. 

Maine.  —  Hopkins  v.  Mcgf|uirc,  35  Me.  78. 

255 


Massachusetts.  —  Com.  v.  Hall,  164  Mass. 
152. 

Missouti. —  State  v.  Stair,  87  Mo.  268.  56 
Am.  Rep.  449;  Lachance  v.  Loeblein,  15  Mo. 
App.  460. 

New  Hampshire.  —  Hoitt  v.  Moulton,  21  N. 
H.  586. 

New  Jersey. —  Cook  v.  Smith,  30  N.  J.  L. 
387. 

New  York.  —  Titford  v.  Knott,  2  Johns.  Cas. 
(N.  Y.)  211;  Hartung  v.  People,  (Supm.  Ct. 
Gen.  T.)  4  Park.  Crim.  (N.  Y.)  319;  Magee  v. 
Osborn,  32  N.  Y.  669;  Bruyn  v.  Russell,  52 
Hun  (N.  Y.)  17;  Matterof  Ollemann,  1  Connoly 
(N.  Y.)  441;  Root  v.  Strang,  77  Hun  (N.  Y.) 
14. 

North  Carolina.  —  State  v.  Gay,  94  N.  Car. 
814. 

Pennsylvania.  —  Travis  v.  Brown,  43  Pa.  St. 
9,  82  Am.  Dec.  540;  Wilson  v.  Van  Leer,  127 
Pa.  St.  371,  14  Am.  St.  Rep.  854. 

Rhode  Island.  —  Kinney  v.  Flynn,  2  R.  I.  319. 

South  Carolina.  — Commissioners  of  Poor  v. 
Hanion,  1  Nott  &  M.  (S.  Car.)  554. 

Texas.  —  Haynie  v.  State,  2  Tex.  App.  168; 
Williams  v.  Deen,  5  Tex.  Civ.  App.  575. 

Virginia.  —  Sharp  v.  Sharp,  2  Leigh  (Ya.) 
249;  Chahoon  v.  Com.,  20  Gratt.  (Va.)  733. 

Washington.  —  Poncin  v.  Furth,  15  Wash. 
201. 

And  see  cases  cited  in  the  notes  immediately 
following. 

This  has  been  slated  to  be  the  best  evidence 
of  handwriting.  Robson  v.  Rocke,  2  Add. 
Ecc.  80. 

3.  /VrPatteson,  J.,  in  Doe  v.  Suckermore,  5 
Ad.  &  El.  703,  31  E.  C.  L.  406. 

4.  Seeing  Person  Write  Once  Qualifies  —  Eng- 
land. —  Willraan  v.  Worrall,  8  C.  &  P.  380,  34 
E.  C.  L.  438.  Sec  also  Eagleton  v.  Kingston, 
8  Ves.  Jr.  438;  Garrells  v.  Alexander,  4  Esp. 
37;  Burr  v.  Harper,  Holt  N.  P.  420,  3  E.  C.  L. 
168. 

Alabama.  —  Hopper  v.  Ashley,  15  Ala.  457. 

Illinois.  —  Woodford  7>.  McClcnahan,  9  III. 
85;  Cross  v.  People,  47  III.  152,  95  Am.  Dec. 
474;  Massey  v.  Farmers'  Nat.  Bank,  104  111. 
327. 

Maryland.  —  Smith  r.  Walton,  8  Gill  (Md.) 
77;  Edclcn  v.  Gough,  8  Gill  (Md.)  87. 

New  Hampshire.  —  Ridcout  V.  Newton,  17 
N.  II.  71. 

New  York. —  Hammond?'.  Varian,  ^4  N.  Y. 
398. 
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Writing  Surname.  —  Again,  it  has  been  held  sufficient  to  render  a  witness 
competent  that  he  has  seen  the  person  write  his  surname  only.1 

The  Length  of  Time  That  Has  Elapsed  since  the  witness  saw  the  person  write  is 
wholly  immaterial  so  far  as  his  competency  is  concerned,  and  goes  only  to  the 
weight  of  his  testimony.2 

(o)  From  Having  Seen  Papers  Known  to  Be  in  His  Handwriting  —  aa.  Generally.  —  A 
witness  may  testify  as  to  a  person's  handwriting  from  knowledge  thereof 
derived  from  having  seen  papers  known  to  be  in  his  handwriting.3 

Handwriting  Acknowledged  by  Writer  to  Be  Genuine.  —  Thus  the  witness  may  have 
acquired  his  knowledge  by  seeing  papers  acknowledged  by  such  person  to  be 
in  his  handwriting,  or  which  he  is  estopped  to  deny.4  It  is  not  necessary  that 
the  writer's  acknowledgment  of  the  genuineness  of  the  writings  seen  by  the 
witness  should  be  express;  it  may  be  implied  from  his  conduct  with  reference 
to  them.5 

Handwriting  Seen  in  Usual  Course  of  Business.  — ■  A  witness  who  has  become 
acquainted  with  a  person's  handwriting  from  having  seen  and  acted  upon  it  in 
the  usual  course  of  business  is  competent  to  testify  thereto.0 


Ohio.  —  Brachmann  v.  Hall,  I  Disney  (Ohio) 

539- 

Pennsylvania.  —  McNair  v.  Com.,  26  Pa.  St. 

388. 

South  Carolina.  —  Means  v.  Means,  7  Rich. 
L.  (S.  Car.)  533. 

Tennessee.  —  Demonbreun  v.  Walker,  4  Baxt. 
(Tenn.)  199. 

Vermont.  — In  re  Diggins,  68  Vt.  198. 

Virginia.  —  Pepper  v.  Barnett,  22  Gratt. 
(Va.)  405. 

See  also  Com.  v.  Nefus,  135  Mass.  533.  But 
see  U.  S.  v.  Crow,  1  Bond  (U.  S.)  51. 

This  is  true  though  the  words  written  were 
merely  the  writer's  name.  Burr  v.  Harper, 
Holt  N.  P.  420,  3  E.  C.  L.  168;  Smith  v.  Wal- 
ton, 8  Gill  (Md.)  77;  Rideout  v.  Newton,  17 
N.  H.  71;  Brachmann  v.  Hall,  1  Disney  (Ohio) 
539;  In  re  Diggins,  68  Vt.  198;  Pepper  v.  Bar- 
nett, 22  Gratt.  (Va.)  405. 

1.  Surname.  —  Lewis  v.  Sapio,  M.  &  M.  39, 
22  E.  C.  L.  242,  repudiating  Powell  v.  Ford,  2 
Stark.  164,  3  E.  C.  L.  360. 

2.  Length  of  Time  Since  Witness  Saw  Party 
Write  Immaterial.  —  Eagleton  v.  Kingston,  8 
Ves.  Jr.  438;  Willson  v.  Betts,  4  Den.  (N.  Y.) 
210;  Wilson  v.  Van  Leer,  127  Pa.  St.  371,  14 
Am.  St.  Rep.  854;  Brachmann  v.  Hall,  1  Dis- 
ney (Ohio)  539. 

On  the  question  of  the  genuineness  of  a  deed 
purporting  to  have  been  executed  by  a  man 
who  at  the  time  of  the  trial  had  been  dead  for 
nearly  fifty  years,  it  was  held  that  the  testi- 
mony of  a  witness  who  said  that  he  had  fre- 
quently seen  the  grantor  write, ibut  had  seen 
neither  the  man  nor  his  writing  for  more  than 
sixty  years,  and  that  he  believed  the  signature 
to  be  his,  was  competent  to  be  submitted  to 
the  jury  for  whatever  it  was  worth,  upon 
proof  that  the  subscribing  witnesses  to  the  deed 
could  not  be  found.  Willson  v.  Betts,  4  Den. 
(N.  Y.)  210. 

3.  Knowledge  Acquired  by  Seeing  Papers  Writ- 
ten by  Party.  —  Ennor  v.  Hodson,  28  111.  App. 
445;  Morvant's  Successor,  45  La.  Ann.  207; 
Sprague  v.  Sprague,  80  Hun  (N.  Y.)  285;  and 
cases  cited  in  the  notes  immediately  following. 

4.  Knowledge  Acquired  by  Seeing  Writings  Ac- 
knowledged to  Be  Genuine  —  England. — Smith 
v.  Sainsbury,  5  C.  &  P.  196,  24  E.  C.  L.  275. 


Compare  Greaves  v.  Hunter,  2  C.  &  P.  477,  12 
E.  C.  L.  225. 

Delaware. — State  v.  Spence,  2  Harr.  (Del.) 
348. 

Maine.  —  Hammond's  Case,  2  Me.  33,  11 
Am.  Dec.  39;  Woodman  v.  Dana,  52  Me.  9. 

Minnesota.  —  Berg  v.  Peterson,  49  Minn.  420, 
citing  9  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 

269  it  sea. 

New  Hampshire.  —  State  v.  Hastings,  53  N. 
H.  452. 

New  York.  —  Donoghoe  v.  People,  (Supm. 
Ct.  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  120;  John- 
son v.  Daverne,  19  Johns.  (N.  Y.)  134,  10  Am. 
Dec.  198;  Hammond  v.  Varian,  54  N.  Y.  398; 
Hynes  v.  McDermott,  82  N.  Y.  41,  37  Am. 
Rep.  538. 

North  Carolina.  —  Gordon  v.  Price,  10  Ired. 
L.  (32  N.  Car.)  385. 

Pennsylvania.  —  Cabarga  v.  Seeger,  17  Pa. 
St.  514. 

Virginia.  —  Cody  v.  Conly,  27  Gratt.  (Va.) 
3*3- 

A  witness  who  has  formed  an  opinion  of  a 
party's  handwriting  from  having  observed  it 
in  the  signature  to  an  affidavit  used  in  the 
cause,  is  competent  to  testify  thereto.  Smith 
v.  Sainsbury,  5  C.  &  P.  196,  24  E.  C.  L.  275. 

5.  Acknowledgment  Need  Not  Be  Express.  — 
State  v.  Hastings,  53  N.  H.  452;  Allen  v.  State, 
3  Humph.  (Tenn.)  367. 

Thus  the  payment  by  one  of  notes  purport- 
ing to  be  signed  by  him  is  a  sufficient  acknowl- 
edgment of  their  genuineness.  Johnson  v. 
Daverne,  19  Johns.  (N.  Y.)  134,  10  Am.  Dec. 
198;  Gordon  v.  Price,  10  Ired.  L.  (32  N.  Car.) 
385. 

6.  Handwriting  Seen  in  the  Usual  Course  of 
Business.  —  Murieta  v.  Wolfhagen,  2  C.  &  K. 
744,  61  E.  C.  L.  744;  3,109  Cases  of  Cham- 
pagne, 1  Ben.  (U.  S.)  241;  Com.  v.  Webster,  5 
Cush.  (Mass.)  295,  52  Am.  Dec.  711 ;  Baker 
v.  Squier,  1  Hun  (N.  Y.)  448;  Armstrong  v. 
Fargo,  8  Hun  (N.  Y.)  175;  Coffey's  Case,  4 
City  Hall  Rec.  (N.  Y.)  52;  Finch  v.  Gridley, 
25  Wend.  (N.  Y.)  469;  Hess  v.  State,  5  Ohio  5, 
22  Am.  Dec.  767. 

An  Officer  of  a  Bank  who  has  seen  a  deposit- 
or's signature  and  paid  checks  signed  by  him 
is  competent  to  prove  his  signature.  Murieta 
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The  Signature  of  a  Public  Officer  may  be  proved  by  a  witness  who  has  become 
familiar  therewith  from  having  inspected  official  papers  signed  by  the  officer.1 

Handwriting  of  intestate.  —  Similarly  the  handwriting  of  a  deceased  person  may 
be  proved  by  his  administrator  who  has  acquired  a  knowledge  of  his  hand- 
writing from  an  examination  of  his  papers  after  his  death.2 

Genuineness  of  Papers  Must  Be  Clearly  Established.  —  Before  a  witness  will  be  per- 
mitted to  testify  as  to  a  person's  handwriting  from  knowledge  derived  from 
seeing  papers  purporting  to  have  been  written  by  him  it  must  be  clearly  shown 
that  such  papers  were  in  his  handwriting.3 

bb.  Through  Correspondence. — Again,  the  witness  may  have  acquired  his  knowl- 
edge of  the  person's  handwriting  by  having  corresponded  with  him.1 

Where  Witness  Was  Confidential  Clerk  of  Person  Addressed.  —  It  is  not  necessary  that 
the  letters  should  have  been  addressed  to  the  witness  himself.  Thus,  a  clerk 
through  whose  hands  correspondence  between  his  employer  and  the  person 
whose  handwriting  is  in  question  has  passed  in  the  ordinary  course  of  business 
is  a  competent  witness  to  prove  the  handwriting  of  the  latter.5 

Knowledge  Acquired  through  Family  Correspondence.  —  Similarly,  a  member  of  a 
family  who  became  acquainted  with  the  family  correspondence  while  it  was 


v.  Wolfhagen,  2  C.  &.  K.  744.  6r  E.  C.  L.  744; 
Warren  v.  Anderson,  8  Scott  384;  Coffey's 
Case,  4  City  Hall  Rec.  (N.  Y.)  52.  But  where 
some  of  the  checks  paid  were  forgeries  the 
officer  was  held  to  be  incompetent.  Brigham 
v.  Peters,  1  Gray  (Mass.)  139.  Nor  is  an  offi- 
cer of  a  bank  a  competent  witness  to  prove  the 
signature  of  a  person  not  a  depositor  in  his 
bank  from  having  paid  a  check  on  another 
bank  purporting  to  be  drawn  by  such  person, 
but  not  proved  to  be  genuine.  Cunningham 
v.  Hudson  River  Bank,  21  Wend.  (N.  Y.)  557. 

The  Signatures  to  a  College  Diploma  may  be 
proved  by  a  witness  who  has  received  a 
diploma  from  the  same  institution,  and  bear- 
ing the  same  signatures,  Finch  v.  Gridley,  25 
Wend.  (N.  Y.)  469;  or  by  a  witness  who  has 
been  employed  to  fill  up  the  blanks  in  such 
diplomas  after  they  had  been  signed,  Com.  v. 
Webster,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  711. 

1.  Signature  of  Public  Officer.  —  Rogers  v.  Rit- 
ter,  12  Wall.  (U.  S.)  317;  Amherst  Bank  v. 
Root.  2  Met.  (Mass.)  522;  Commonwealth 
Bank  v.  Mudgett,  44  N.  Y.  514;  Duncan  v. 
Beard,  2  Nott  &  M.  (S.  Car.)  400. 

A  clerk  of  a  court  who  in  the  course  of  his 
business  has  often  seen  what  he  believed  to  be 
the  official  signature  of  a  certain  person  as 
justice  of  (he  peace,  and  has  certified  the  sig- 
natures as  such,  may  be  called  upon  to  prove 
the  handwriting  of  such  person  although  he 
has  never  seen  him  write.  .Amherst  Bank  v. 
Root.  2  Met.  (Mass.)  522.  See  also  in/ra,  this 
section,  Ancient  Writings. 

2.  Proof  of  Intestate's  Handwriting  by  His  Ad- 
ministrator.—  Tucker  v.  Kellogg,  8  Utah  n; 
Sharp  v.  Sharp,  2  Leigh  (Va.)  249. 

3.  Papers  Seen  by  Witness  Must  Be  Clearly  Gen- 
uine. —  Drew  v.  Prior,  5  M.  &  G.  264,  44  E.  C. 
L.  146;  Gibson  v.  Trowbridge  Furniture  Co., 
96  Ala.  357;  Brip;ham  v.  Peters,  1  Gray  (Mass.) 
139;  Cunningham  v.  Hudson  River  Bank,  21 
Wend.  (N.  Y.)  587;  Kinney  v.  Flynn,  2  R.  I. 
319;  Sartor  v.  Bolingcr,  59  Tex  411;  Guyettc 
v.  Bolton,  46  Vt.  228.  See  also  Randolph  v. 
Gordon,  5  Price  312.  And  sec  infra,  this  sec- 
tion. Through  Correspondence. 

A  witness  who  has   merely  seen  writings 

15  C.  of  L.  — 17  257 


purporting  to  have  been  written  by  a  certain 
person  is  not  competent  to  testify  as  to  the 
handwriting  of  such  person.  Gibson  v.  Trow- 
bridge Furniture  Co.,  96  Ala.  357. 

Having  seen  writings  by  a  person  of  the 
same  name,  but  not  proved  to  be  the  same 
person,  is  not  sufficient  to  qualify  a  witness. 
Kinney  v.  Flynn,  2  R.  I.  319.  See  also  Har- 
rington v.  Fry,  R.  &  M.  90,  21  E.  C.  L.  388. 

4.  Proof  by  Witness  Who  Has  Corresponded  with 
Alleged  Writer  —  England.  —  Gould  v.  Jones,  I 
W.  Bl.  384,  Buller's  N.  P.  236;  Tharpce  v.  Cis- 
burne,  2  C.  &  P.  21,  12  E.  C.  L.  8;  Murieta  1. 
Wolfhagen,  2  C.  &  K.  744,  61  E.  C.  L.  744. 
See  also  Wade  v.  Broughton,  3  Ves.  &  B.  172. 

United  States.  —  Reid  v.  Hodgson,  1  Cranch 
(C.  C.)  491. 

Alabama.  —  Campbell  v.  Woodstock  Iron 
Co.,  83  Ala.  351. 

Colorado.  —  Atlantic  Ins.  Co.  v.  Manning,  3 
Colo.  224. 

Georgia.  —  Pearson  v.  McDaniel,  62  Ga.  100; 
Rumph  v.  State,  91  Ga.  20. 

Indiana.  —  Thomas  v.  State,  103  Ind.  419. 

Massachusetts.  —  Russell  v.  Coffin,  8  Pick. 
(Mass.)  143;  Chaffee  v.  Taylor,  3  Allen  (Mass.) 
598. 

Michigan.  —  Empire  Mfg.  Co.-/.  Stuart,  46 
Mich.  482. 

Mississippi.  —  Southern  Express  Co.  v. 
Thornton,  41  Miss.  216. 

A'ebraska.  —  Violet  v.  Rose,  39  Neb.  660. 

North  Carolina.  —  McKonkey  v.  Gaylord,  I 
Jones  L.  (46  N.  Car.)  94. 

Pennsylvania.  —  Com.  v.  Smith,  6  S.  &  R. 
(Pa.)  568;  U.  S.  v.  Simpson,  3  P.  &  W.  (Pa.) 
437,  24  Am.  Dec.  331;  Clark  v.  Fieeman,  25 
Pa.  St.  133. 

Texas.  —  Sartor  v.  Bolinger,  59  Tex.  411. 

Wisconsin.  —  Parker  t.  Amazon  Ins.  Co.,  34 
Wis.  363. 

5.  Proof  by  Clerk  in  Charge  of  Correspondence. 

—  Rex  v.  Slancy,  5  C.  &  P.  213,  24  E.  C.  L. 
285;  Reid  v.  Hodgson,  1  Cranch  (C.  C.)  491 ; 
Reyburn  v.  Bclotti.  10  Mo.  597;  Titford  v. 
Knott,  2  Johns.  Cas.  (N.  Y.)  211.  See  also 
EagletOD  v.  Kingston,  8  Ves.  Jr.  438.  But  see 
Bruce  :>.  Crews,  39  Ga.  544,  99  Am.  Dec.  467. 
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in  progress  can  prove  the  handwriting  of  a  correspondent  although  he  himself 
took  no  part  in  the  correspondence.' 

Genuineness  of  Letters  Must  Be  Clearly  Established.  —  Where  a  witness's  knowledge 

of  a  person's  handwriting  is  derived  solely  from  an  examination  of  letters  pur- 
porting to  have  been  written  by  such  person,  it  must  clearly  appear  that  such 
letters  were  actually  in  his  handwriting.*  Where  the  witness  has  mailed 
letters  to  a  person  directed  to  a  certain  place,  and  has  received  replies  purport- 
ing to  come  from  such  place  and  to  be  signed  by  such  person,  this  is  sufficient 
evidence  of  the  genuineness  of  the  replies  in  the  absence  of  evidence  to  the 
contrary.3 

cc  Ancient  Writings.  —  The  handwriting  of  a  person  long  deceased  may  be 
proved  by  the  testimony  of  a  witness  who  has  become  familiar  therewith  from 
an  examination  of  other  writings  known  to  be  in  his  handwriting.4  It  has 
been  so  held  in  a  number  of  cases  where  the  writer  had  held  an  official  position 
and  the  witness  had  acquired  a  knowledge  of  his  handwriting  from  an  inspec- 
tion of  official  documents,  in  official  custody,  purporting  to  be  signed  by  him.5 

(d)  Competency  and  Testimony  of  Witnesses  —  aa.  Witness  Must  Be  Familiar  with  Per- 
son's Handwriting  —  {aa)  Generally.  —  Before  a  witness  can  be  permitted  to  testify 
as  to  a  person's  handwriting  it  must  be  made  to  appear  that  he  has,  in  some 
manner  recognized  by  law,  acquired  a  knowledge  of  such  person's  handwriting 
sufficient  to  enable  him  to  form  some  opinion  as  to  its  genuineness  when  he 
sees  it.6 

557,  a  person  accustomed  to  ancient  manu- 
scripts was  held  to  be  a  competeni  witness 
where  he  testified  that  by  a  careful  examina- 
tion of  certain  signatures  he  had  in  his  mind 
such  a  distinct  knowledge  of  the  handwriting 
as  to  be  able  to  say,  without  immediate  refer- 
ence to  them,  whether  any  letter  shown  to 
him  was  or  was  not  written  by  the  same 
person. 

5.  Proof  of  Ancient  Writings  Where  Writer 
Held  Official  Position  —  Church  Rector.  —  Taylor 
v.  Cook,  8  Price  650;  Doe  v.  Davies,  10  Q.  B. 
314,  59  E.  C.  L.  314. 

County  Judge  and  Clerk.  —  Willson  v.  Betts, 
4  Den.  (N.  Y.)  210. 

Justice  of  the  Peace.  —  Sill  v.  Reese,  47  Cal. 
294;  Doe  v.  Roe,  31  Ga.  593. 

Official  Surveyor. — Jackson  v.  Murray, 
Anth.  N.  P.  (N.  Y.)  105;  Jones  v.  Huggins,  I 
Dev.  L.  (12  N.  Car.)  223,  17  Am.  Dec.  567; 
Goddard  v.  Gloninger,  5  Watts  (Pa )  209; 
Sweigart  v.  Richards,  8  Pa.  St.  436;  Turnip- 
seed  v.  Hawkins,  1  McCord  L.  (S.  Car.)  272. 

6.  Witness  Must  Be  Acquainted  with  Party's 
Handwriting  —  Alabama.  —  Nelms  v.  State,  91 
Ala.  97;  Richardson  v.  Stringfellow,  100  Ala. 
416. 

Georgia.  —  Bruce  v.  Crews,  39  Ga.  544,  99 
Am.  Dec.  467. 

Illinois.  —  Pate  v.  People,  8  111.  644;  Putnam 
v.  Wadley,  40  111.  346. 

Kansas.  —  Arthur  v.  Arthur,  38  Kan.  691. 
Massachusetts.  —  Brigham  v.  Peters,  1  Gray 
(Mass.)  139. 

Ne7u  York.  —  Boyle  v.  Colman,  13  Barb.  (N. 
Y.)  42. 

Pennsylvania.  —  Slaymaker  v.  Wilson,  I  P. 
&  W.  (Pa.)  216;  Porter  v.  Wilson,  13  Pa.  St. 
641;  Fullam  v.  Rose,  181  Pa.  St.  138. 

South  Carolina.  —  Weaver  v.  Whilden,  33  S. 
Car.  190. 

Texas.  —  Mapes  v.  Leal,  27  Tex.  345 ;  Sartor 
v.  Bolinger,  59  Tex.  411;  Haun  v.  State,  13 
Tex.  App.  383,  44  Am.  Rep.  706. 
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1.  Family  Correspondence.  —  Tuttle  v.  Rainey, 
98  N.  Car.  513. 

2.  Letters  Seen  by  Witness  Must  Be  Shown  to 
Be  Genuine.  —  Bruce  v.  Crews,  39  Ga.  544,  99 
Am.  Dec.  467;  Nunes  v.  Perry,  113  Mass.  274; 
Haynie  v.  State,  2  Tex.  App.  168. 

Where  the  Letters  Beceived  Had  No  Relation  to 
a  Business  Transaction,  but  consisted  merely 
of  friendly  correspondence,  some  acknowledg- 
ment of  handwriting  on  the  part  of  the  writer 
must  be  shown,  independent  of  the  receipt  and 
contents  of  the  letters.  Flowers  v.  Fletcher, 
40  W.  Va.  103,  citing  9  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  271. 

Where  Letters  Received  Were  Not  All  in  Same 
Handwriting.  —  A  witness  whose  knowledge  of 
a  person's  handwriting  is  derived  solely  from 
the  receipt  of  letters  purporting  to  have  been 
written  by  him,  but  not  all  in  the  same  hand- 
writing, is  incompetent  to  testify  as  to  such 
person's  handwriting.  Flowers  v.  Fletcher, 
40  W.  Va.  103. 

Knowledge  Derived  from  Letters  Written  to 
Other  Persons  and  seen  by  the  witness  has  been 
held  not  sufficient  to  qualify  the  witness  to 
prove  the  writer's  handwriting.  Philadelphia, 
etc.,  R.  Co.  v.  Hickman,  28  Pa.  St.  318;  Des- 
brow  v.  Farrow,  3  Rich.  L.  (S.  Car.)  382.  But 
see  cases  cited  supra,  this  section,  as  to  proof 
by  a  clerk  in  charge  of  correspondence. 

3.  Receipt  of  Letters  Prima  Facie  Evidence  of 
Genuineness.  —  Harrington  v.  Fry,  I  C.  &  P. 
289,  2  Bin£f.  179,  9  E.  C.  L.  370;  Campbell  v. 
Woodstock  Iron  Co.,  83  Ala.  351;  Atlantic 
Ins.  Co.  v.  Manning,  3  Colo.  224.  See  also  the 
title  Letters. 

4.  Proof  of  Handwriting  of  Ancient  Documents, 
—  Fitz waiter  Peerage,  10  CI.  &  F.  193;  Jack- 
son v.  Brooks,  8  Wend.  (N.  Y.)  426,  affirmed  15 
Wend.  (N.  Y.)  ill;  Thomas  v.  Horlocker,  1 
Dall.  (Pa.)  14;  Sweigart  v.  Richards,  8  Pa.  St. 
436;  and  cases  cited  in  the  note  immediately 
following. 

In  Crawford,  etc.,  Peerages,  2  H.  L.  Cas. 
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Witness  Must  claim  to  Have  Knowledge.  —  The  witness  must  claim  to  be  acquainted 
with  the  person's  handwriting;  it  is  insufficient  for  him  simply  to  state  that 
the  disputed  writing  was  or  was  not  executed  by  the  person  by  whom  it  pur- 
ports to  have  been  executed.1  It  is  not  necessary,  however,  that  the  witness 
should  claim  in  express  terms  that  he  is  familiar  with  the  person's  handwriting 
if  this  sufficiently  appears  from  his  testimony.2  Nor  need  he  claim  positively 
to  have  such  knowledge;  it  is  sufficient  if  he  thinks  that  he  has.3  Moreover, 
a  witness  who  testifies  that  he  has  seen  the  person  write,  but  that  he  is  not 
sufficiently  familiar  with  such  person's  handwriting  to  determine  whether  the 
disputed  writing  is  genuine  except  by  comparing  it  with  other  writings  known 
to  be  genuine,  is  competent.4 

Statement  of  Fact  of  Acquaintance  Sufficient.  —  It  is  sufficient  if  the  witness  States 
that  he  is  familiar  with  the  person's  handwriting,  v/ithout  further  stating  how 
his  knowledge  was  acquired.  He  may  then  be  interrogated  as  to  the  sources 
of  his  knowledge,  but  if  this  is  not  done  its  sufficiency  will  be  presumed.5 

(66)  Extent  of  Knowledge.  —  The  extent  of  the  witness's  knowledge  is  imma- 
terial so  far  as  his  competency  is  concerned,  and  affects  only  the  weight  of  his 
testimony.6  Obviously,  however,  the  extent  of  the  witness's  acquaintance 
with  the  party's  handwriting  is  of  the  greatest  importance  in  determining  the 
value  of  his  testimony. 

(ec)  Cross-examination  —  Testing  Witness.  — Where  a  witness  has  testified  that  he 
is  familiar  with  a  person's  handwriting  he  may  be  cross-examined  as  to  the 
extent  and  sources  of  his  knowledge;7  but  if  this  is  not  done,  the  sufficiency 


Vermont.  —  Guyette  v.  Bolton,  46  Vt.  228. 

Witness  Must  Testify  from  Knowledge  of  Hand- 
writing Alone.  —  The  witness  must  base  his 
opinion  upon  his  knowledge  of  the  person's 
handwriting,  and  not  upon  extraneous  circum- 
stances. Thus  a  witness  who  testified  that  he 
believed  some  writing  on  the  margin  of  a  let- 
ter had  been  written  by  a  certain  person  be- 
cause it  was  on  the  lelier,  but  that  he  would 
not  otherwise  have  recognized  it,  was  held  in- 
competent. Tayloi  v.  Sutherland,  24  Pa.  St. 
333.  See  also  Mendes  Da  Costa  v.  Pym, 
Peake  Add.  Cas.  144. 

L  Witness  Must  Claim  Acquaintance.  —  Wim- 
bish  v.  State,  89  Ga.  294;  Watson  v.  M'Allis- 
ter,  7  Mart.  (La.)  368;  Carrier  v.  Hampton,  11 
Ired.  L.  (33  N.  Car.)  307;  Slaymaker  v.  Wil- 
son, 1  P.  &  W.  (Pa.)  216.  But  in  Goodhue  v. 
Bartlett,  5  McLean  (U.  S.)  186,  ii  was  held  that 
it  is  sufficient  if  a  witness  swears  positively  to 
a  person's  handwriting,  without  stating  that 
he  is  acquainted  therewith,  and  that  the  ques- 
tion as  to  the  source  of  his  knowledge  mu6t 
come  from  the  other  side. 

2.  Riggs  v.  Powell,  142  III.  453. 

3.  Witness  Need  Not  Claim  Knowledge  in  Posi- 
tive Terms.  —  Where,  on  the  question  of  the 
genuineness  of  a  signature,  a  witness  did  not 
swear  positively  that  he  had  seen  the  person 
wriie,  but  believed  that  he  had,  and  that  he 
knew  the  person's  handwriting,  and  that  the 
signature  was  his,  it  -vas  held  that  this  was 
strong  persuasive  evidence  to  the  jury  to 
prove  the  signature.  Fash  v.  Blake,  38  111. 
363. 

Where  a  witness,  upon  being  asked  if  he 
knew  a  party's  handwriting,  answered  that  he 
thought  he  did,  it  was  held  that  he  was  com- 
petent.   Com.  v.  Mcehan,  170  Mass  362. 

4.  Witness  Who  Requires  Comparison.  —  Lyon 
v.  Lyman.  9  Conn.  55.  See  infra,  this  section, 
Right  of  Witness  to  Rejresh  His  Memory. 
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5.  Source  of  Knowledge  Not  Required.  —  Bar- 
wick  v.  Wood,  3  Jones  L.  (48  N.  Car.)  306  [dis- 
tinguishing Carrier  v.  Hampton,  n  Ired.  L.  (33 
N.  Car.)  307];  Davis  v.  Higgins,  91  N.  Car. 
382;  Anderson  v.  Logan,  99  N.  Car.  474.  See 
also  infra,  this  section,  Cross-examination  — 
Testing  Witness, 

In  McCracken  v.  West,  17  Ohio  16,  it  was 
held  error  to  permit  a  witness  to  testify  as  to 
handwriting  without  first  laying  the  proper 
foundation  by  stating  his  means  of  knowledge. 
It.  does  not  appear  from  the  report  of  this  case 
whether  the  witness  had  or  had  not  claimed  to 
be  familiar  with  the  party's  handwriting. 

6.  Extent  of  Knowledge  Immaterial  So  Far  as 
Competency  Is  Concerned. —  Lyon  v.  Lyman,  9 
Conn.  55;  Hartung  v.  People,  (Supm.  Ct. 
Gen.  T.)  4  Park.  Ciim.  (N.  Y.)  319. 

A  witness  who  has  any  personal  knowledge 
of  a  signature  in  controversy,  however  slight, 
has  the  right  to  give  his  opinion,  and  the 
weight  of  that  opinion  is  for  the  jury.  Flow- 
ers v.  Fletcher,  40  W.  Va.  103. 

Familiar  with  Signature  Alone.  —  A  witness 
familiar  with  a  person's  signature  may  testify  ^ 
to  that,  although  not  familiar  with  his  general 
handwriting.  McKonkey  v.  Gaylord,  1  Jones 
L.  (46  N.  Car.)  94.  And  see  Rideout  v.  New- 
ton, 17  N.  H.  71. 

Proving  Surname  Alone. —  Where,  as  to  the 
genuineness  of  a  signature,  a  witness  testified 
that  he  believed  the  signature  of  the  surname 
to  be  genuine,  but  could  not  say  so  as  to  the 
Christian  name,  and  therefore  could  not  prove 
the  whole  signature,  it  was  held  that  his  tes- 
timony was  competent.  Smith  v.  Walton,  8 
Gill  (Md.)  77. 

7.  Witness  May  Be  Cross-examined  as  to  Extent 
and  Sources  of  Knowledge. —  Bruce  v.  Crews,  39 
Ga.  544,  99  Am.  Dec.  467;  Hcrrick  v.  Swom- 
Icy,  56  Aid.  439;  Commonwealth  Bank  v. 
Mndgett,  44  N-  Y.  514;  Bardin  v.  Stevenson, 
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of  his  knowledge  will  be  presumed.1 

Testing  Witness  by  Use  of  Other  Writings.  —  Where  a  witness  has  testified  that  he 
is  familiar  with  a  person's  handwriting,  it  is  not  permissible  on  cross-examina- 
tion to  test  his  knowledge  by  showing  to  him  other  papers  irrelevant  to  the 
casr  and  asking  of  him  his  opinion  as  to  their  genuineness.2  It  has  been  held, 
however,  that  papers  already  in  evidence  may  be  so  used  for  the  purpose  of 
testing  the  witness.3 

Under  statutes  allowing  the  introduction  of  irrelevant  writings  for  purposes 


7s  N.  Y.  164;  Whittier  v.  Gould,  8  Watts  (Pa.) 
4S5.    See  also  Snell  v.  Bray,  56  Wis.  156. 

The  Nature  of  the  Writings  which  the  witness 
saw  the  person  whose  handwriting  is  disputed 
sign  may  be  inquired  into,  to  test  the  amount 
of  attention  given  by  the  witness  to  the  signa- 
ture.   Bardin  v.  Stevenson,  75  N.  Y.  164. 

Hypothetical  Questions  Calling  for  Opinions 
on  Subjects  Not  Proper  for  Expert  Evidence  —  for 
instance,  whether  the  witness  would  act  on 
his  belief  of  a  writing's  genuineness  as 
against  the  writer's  denial  thereof  —  are  im- 
proper. Commonwealth  Bank  v.  Mudgett, 
44  N'.  Y.  514. 

That  the  Form  of  the  Party's  Signature  Differs 
in  the  disputed  writing  from  that  found  in  the 
writings  which  the  witness  saw  him  sign  and 
upon  which  his  knowledge  is  based  may  be 
shown  on  cross-examination.  Bevan  v.  At- 
lanta Nat.  Bank,  142  111.  302. 

A  Change  in  the  Party's  Handwriting  since  the 
disputed  signature  may  be  shown  on  the 
cross-examination  of  a  witness  who  has  stated 
that  the  signature  is  not  genuine.  Armstrong 
v.  Thruston,  11  Md.  148. 

Variance  in  Different  Specimens  of  the  Hand- 
writing of  a  Subscribing  Witness  cannot  be 
shown  on  cross-examination,  as  a  basis  for  an 
argument  thai  the  signature  of  the  person 
whose  writing  is  disputed  also  varied,  so  that 
the  subscribing  witness  might  be  mistaken  in 
his  identification.  Brown  v.  Tourtelotte,  24 
Colo.  204. 

1.  Sufficiency  of  Witness's  Knowledge  Presumed 
Where  He  Is  Not  Cross-examined.  —  Henderson 
v.  Montgomery  Bank,  11  Ala.  855;  Hinchman 
v.  Keener,  5  Colo.  App.  300;  Egan  v.  Murray, 
80  Iowa  180;  Berryman  v.  Dahlgren,  6  Rob. 
(La.)  189;  Smith  v.  Walton,  8  Gill  (Md.)  77; 
Whittier  v.  Gould,  8  Watts  (Pa.)  485;  Pradiere 
v.  De  la  Combe,  3  Brev.  (S.  Car.)  481,  2 
Treadw.  (S.  Car.)  625.  See  also  Moody  v. 
Rowell,  17  Pick.  (Mass.)  490,  28  Am.  Dec.  317. 

The  adverse  party  cannot  object  that  the 
witness  was  not  cross-examined,  if  he  has  had 
the  opportunity  to  cross-examine  and  did  not 
avail  himself  of  it.  Com.  v.  Hall,  164  Mass.  152. 

2.  Testing  Witness  by  Use  of  Irrelevant  Papers 
Not  Permissible  —  England.  —  Griffits  v.  I  very, 
11  Ad.  &  El.  322,  39  E.  C.  L.  104;  Hughes  v. 
Rogers,  8  M.  &  W.  123. 

Connecticut.  —  Tyler  v.  Todd,  36  Conn.  218. 

Illinois.  —  Massey  v.  Farmers'  Nat.  Bank, 
104  111.  327. 

Kansas.  —  Gaunt  v.  Harkness,  53  Kan.  405, 
42  Am.  St.  Rep.  297. 

Kentucky.  —  Andrews  v.  Hayden,  88  Ky. 
455- 

Massachusetts.  —  Bacon  v:  Williams,  13  Gray 
(Mass.)  525. 

Michigan.  —  Howard  v.  Patrick,  43  Mich. 
121. 
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Missouri.  —  Rose  v.  Springfield  First  Nat. 
Bank,  91  Mo.  399,  60  Am.  Rep.  258. 

New  York.  —  Van  Wyck  v.  Mcintosh,  14  N. 
Y.  439;  Commonwealth  Bank  v.  Mudgett,  44 
N.  Y.  514,  affirming  45  Barb.  (N.  Y.)  663;  Hils- 
ley  v.  Palmer,  32  Hun  (N.  Y.)  472. 

Tennessee.  —  Fogg  v.  Dennis,  3  Humph. 
(Tenn.)  47. 

Wisconsin.  —  Pierce  v.  Northey,  14  Wis.  10. 

See  also  Nuckols  v.  Jones,  8  Gratt.  (Va.)  267, 
and  see  infra,  this  section,  By  Expert  Wit- 
nesses—  Cross-examination —  Testing  Expert. 

Requiring  a  Witness  on  Cross-examination  to 
Pick  Out  the  False  and  the  Genuine  from  a  num- 
ber of  specially  prepared  signatures  of  the 
person  whose  writing  is  disputed  is  improper. 
Gaunt  v.  Harkness,  53  Kan.  405,  42  Am.  St. 
Rep.  297;  Andrews  v.  Hayden,  88  Ky.  455. 
See  also  Massey  v.  Farmers'  Nat.  Bank,  104 
111.  327. 

Such  Test  Allowed.  —  The  admission  of  a  test 
of  a  witness  by  other  papers  was  held  not  to 
be  a  sufficient  ground  for  reversal  in  Page  v. 
Homans,  14  Me.  478.  See  also  Kirksey  v. 
Kirksey,  41  Ala.  626.  In  this  case  it  was  held 
that  where  a  witness  has  testified  as  to  the 
genuineness  of  a  signature,  it  is  competent  on 
cross-examination  to  test  his  knowledge  by 
showing  to  him  a  part  of  another  signature 
purporting  to  be  by  the  same  person,  the  rest 
being  concealed  from  him,  and  asking  him  in 
whose  handwriting  the  part  shown  to  him  is. 

In  Young  v.  Honner,  2  M.  &  Rob.  536,  it 
was  held  that  a  witness  who  had  denied  the 
genuineness  of  a  signature  in  dispute  might  be 
tested  on  cross-examination  by  questioning 
him  as  to  other  signatures  admitted  by  him  to 
be  genuine,  though  it  would  be  otherwise  if 
the  witness  had  denied  the  genuineness  of 
such  signatures. 

3.  Testing  Witness  by  Papers  Already  in  Evi- 
dence.—  Hornellsville  First  Nat.  Bank  v.  Hy- 
land,  53  Hun  (N.  Y.)  108. 

Where  a  party  denies  his  signature  he  may 
be  asked  on  cross-examination,  for  the  purpose 
of  testing  his  knowledge,  whether  his  signa- 
ture to  another  document,  used  in  the  case  for 
comparison,  is  genuine.  Neal  v.  Neal,  5S  Cal. 
287. 

Testing  Witness  with  Signature  to  Plea.  —  A 

witness  testifying  as  to  a  person's  signature 
from  familiarity  with  his  handwriting  may  be 
tested  on  cross-examination  by  asking  him  his 
opinion  as  to  the  genuineness  of  the  party's 
signature  to  the  plea  filed  in  the  case.  Melvin 
v.  Hodges.  71  III.  422. 

Asking  the  Witness  to  Point  Out  the  Difference 
Between  the  Disputed  Signature  and  a  Genuine 
Signature  already  in  evidence  has  been  held 
admissible  on  cross-examination,  where  on 
direct  examination  the  witness  had  declared 
the  disputed  writing  a  forgery.  State  v.  Hop- 
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of  comparison,  the  use  of  irrelevant  papers  on  cross-examination  has  been 
permitted  to  impeach  the  witness.* 

bb.  Where  Witness  Has  Acquired  His  Knowledge  After  Controversy  Arose  —  (ad) 
Generally.  — The  mere  fact  that  the  witness  acquired  his  knowledge  of  the  per- 
son's handwriting  after  the  controversy  arose  goes  to  the  weight  and  not  to 
the  competency  of  his  evidence.2  But  a  witness  who  has  acquired  his  knowl- 
edge post  litem  motam,  and  for  the  express  purpose  of  being  able  to  testify,  is 
incompetent. s 

{bb)  For  Purpose  of  Testifying.  —  Nonexpert  witnesses  who  have  acquired  their 
knowledge  of  the  handwriting  of  the  person  whose  signature  is  disputed,  for 
the  express  purpose  of  enabling  them  to  testify,  are  usually  held  incompetent, 
such  testimony  being  excluded  by  the  general  rule  against  opinions4  or  upon 
the  ground  that  it  is  necessarily  biased.5  It  has  been  held,  however,  that  the 
mere  fact  that  the  witness  induced  the  party  to  write  for  the  purpose  of 
obtaining  a  knowledge  of  his  handwriting  will  not  render  him  incompetent 
where  the  writer  had  no  motive  for  disguising  the  handwriting.6 

ec.  Effect  of  Interest  on  Competency  of  Witness.  —  The  question  whether  a  wit- 
ness otherwise  incompetent  to  testify  in  a  cause  by  reason  of  interest  is  com- 
petent to  prove  the  handwriting  of  an  instrument  in  suit  is  not  entirely  settled. 
The  prevailing  view  seems  to  be  that  an  interested  witness  is  incompetent  to 
prove  handwriting  as  for  other  purposes.7 

dd.  Testimony  from  Opinion  and  Belief.  —  The  witness  is  not  required  to  state 
in  positive  terms  that  a  disputed  writing  is  or  is  not  genuine;  it  is  sufficient  if 
he  testifies  that  he  believes  it  to  be  so.8  Moreover,  where  a  witness  claims 
to  be  familiar  with  a  person's  handwriting  it  is  competent  for  him  to  give  his 
opinion  as  to  whether  or  not  a  disputed  writing  was  by  such  person,  although 


kins,  50  Vt.  316.  See  also  Winnie  v.  Tousley, 
36  Hun  (N.  Y.)  190. 

1.  Royal  Canadian  Bank  v.  Brown,  27  U.  C. 
Q.  B.  41.  See  further  infra,  this  section,  By 
Comparison  of  Handwriting. 

2.  Pate  v.  People,  8  111.  644;  Keith  v.  Lothrop, 
10  Cush.  (Mass.)  453. 

3.  See  infra,  this  section,  For  Purpose  of 
Testifying. 

4.  Brookbard  v.  Woodley,  Peake  N.  P.  (ed. 
1795)  21,  note  a. 

6.  Fitz  waiter  Peerage,  10CI.  &  F.  193;  Town- 
ship 13  S.  R.  3  W.  v.  Misenhcimer,  78  111.  22- 
Snyder  v.  McKeever,  10  111.  App.  188;  Gales- 
burg  First  Nat.  Bank  v.  Hovell,  24  111.  App. 
594;  Tome  v.  Parkersburg  Branch  R.  Co.,  39 
lid.  36,  17  Am.  Rep.  540;  Herrick  v.  Swom- 
ley,  56  Md.  439;  Hynes  v.  McDermott,  82  N. 
Y.  41,  37  Am.  Rep.  538. 

The  Maryland  cases  quoted  above  and  per- 
haps some:  others  in  the  same  list  would  appear 
to  exclude  expert  testimony  by  comparison. 
Such  testimony  was  at  one  time  excluded 
(see  30  Am.  L.  Rev.  494,  article  by  Prof.  Wig- 
more),  and  the  influence  of  the  early  decisions 
was  long  felt  in  American  jurisprudence. 

Where  Party  Writes  Before  Witness  Expressly 
to  Qualify  Him.  —  A  witness  is  ordinarily  in- 
competent if  his  only  knowledge  of  the  hand- 
writing of  the  person  whose  handwriting  is  in 
question  is  derived  from  seeing  him  write  for 
the  express  purpose  of  showing  to  the  witness 
his  manner  of  writing  in  order  to  enable  the 
witness  to  testify  thereto.  Stranger  v.  Searle, 
I  Esp.  14;  Territory  v.  O'Harc,  1  N.  Dak.  30. 
citing  r)  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
277;  Reese  v.  Reese,  90  Pa.  St.  89,  35  Am. 
Rep.  634. 
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6.  Witness  Who  Induced  Party  to  Write  Held 
Competent.  —  Reid  v.  State,  20  Ga.  681. 

Such  witnesses  were  admitted  in  Philadel- 
phia, etc.,  R.  Co.  v.  Hickman,  28  Pa.  St.  318, 
and  Haynie  v.  State,  2  Tex.  App.  168.  In  the 
case  last  cited  the  witness  had  induced  the 
person  whose  handwriting  was  in  dispute  to 
write  a  letter,  for  the  express  purpose  cf  obtain- 
ing a  specimen  of  his  handwriting.  It  does 
not  appear  that  the  writer  knew  the  purpose  of 
the  witness  in  having  him  write.  Compare 
Reg.  v.  Crouch,  4  Cox  C.  C.  163. 

7.  Effect  of  Interest  on  Competency  of  Witness. 
—  Kirksey  v.  Kirksey,  41  Ala.  626;  Rideout  v. 
Newton,  17  N.  H.  71;  Truitt's  Estate,  10 
Phila.  (Pa.)  16,  30  Leg. "Int.  (Pa.)  84.  See  also 
Robinson  v.  Robinson,  20  S.  Car.  567. 

In  Ford  v.  Holmes,  61  Ga.  419,  an  interested 
witness  was  held  incompetent  to  deny  the 
genuineness  of  letters  purporting  to  be  written 
by  him  to  a  decedent. 

In  North  Carolina  it  is  held  that  a  party  in- 
terested in  the  event  of  a  suit  is  not  an  incom- 
petent witness  to  prove  the  handwriting  of  a 
deceased  person,  although  he  would  be  incom- 
petent to  prove  the  actual  signing,  or  the  con- 
tents of  the  paper  in  question.  Peoples  v. 
Maxwell,  64  N.  Car.  313;  Rush  Steed.  91  N. 
Car.  220;  Husscy  v.  Kirkham,  95  N.  Car.  63. 
Sec  also  Ferebce  v.  Pritchard,  112  N.  Car.  83; 
Daniels  v.  Foster,  26  Wis.  686. 

Sec  generally  the  title  Witnesses. 

8.  Witness  May  Testify  as  to  Belief.  —  Hopper 
?'.  Ashley,  15  Ala.  457;  Haynes  Thomas,  7 
Ind.  38;  Bradford  v.  Cooper,  1  La.  Ann.  325; 
Com.  v.  Andrews,  143  Mass.  23;  Stater-.  Stair, 
87  Mo.  268.  56  Am.  Rep.  449;  Hoitt  v.  Moul- 
lon,  21  N.  H.  5S6;  Stevens  v.  Seibold,  (Supm. 
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he  expressly  disclaims  the  ability  to  give  positive  testimony  on  the  subject.1 
But  the  witness  must  in  all  cases  profess  to  be  able  to  express  an  opinion  or 
belief.2 

Testimony  Must  Be  Direct.  —  The  witness  must  testify  directly  as  to  whether  or 
not  the  disputed  writing  was  by  the  person  alleged  to  have  written  it.  It  is 
not  competent  to  ask  him  his  opinion,  based  upon  familiarity  with  such  per- 
son's handwriting,  as  to  whether  or  not  he  could  have  written  it.3 

ee.  Right  of  Witness  to  Refresh  His  Memory.  —  Where  a  witness  has  shown 
himself  to  be  familiar  with  the  handwriting  of  the  person  whose  handwriting 
is  in  dispute,  he  may,  either  before  or  at  the  trial,  refresh  his  memory  by 
reference  to  the  papers  upon  which  his  knowledge  is  based,  or  other  papers 
known  to  be  in  the  party's  handwriting;  and  he  may  also  compare  the  disputed 
writing  with  such  other  papers  on  the  trial.4 

//.  Considerations  Affecting  Value  of  Witness's  Testimony.  —  The  value  to  be 
given  to  the  opinion  of  a  witness  as  to  the  genuineness  of  handwriting  depends 
upon  his  opportunity  and  capacity  of  acquiring  a  knowledge  of  the  person's 
handwriting.  The  jury  should  consider  the  times,  places,  opportunity,  and 
circumstances  under  which  the  witness  has  acquired  his  knowledge,  and  also 
his  capacity  and  experience.  If  he  be  an  illiterate  man,  or  one  whose  business 
seldom  brings  him  into  contact  with  writing,  his  opinion  is  entitled  to  much 
less  weight  than  if  he  be  an  educated  man,  accustomed  to  correspondence  and 
to  seeing  people  write.5  But  it  has  been  held  that  the  mere  fact  that  the 
witness  is  illiterate  affects  merely  the  weight  of  his  testimony,  and  not  its 
competency.6 

gg.  Function  of  Court  and  Jury.  —  In  accordance  with  the  general  rule  of 
evidence,  the  competency  of  a  witness  testifying  as  to  the  genuineness  of 
handwriting  is  a  matter  to  be  determined  by  the  trial  judge,  and  his  ruling  will 
not  ordinarily  be  reviewed  unless  clearly  erroneous.7    The  weight  of  such 


Ct.  Gen.  T.)  5  N.  Y.  St.  Rep.  258;  Watson  v. 
Brewster,  1  Pa.  St.  381;  Chahoon  v.  Com.,  20 
Gratt.  (Va.)  733- 

1.  Testimony  from  Belief  Where  Witness  Is  Un- 
able to  Give  Positive  Testimony.  —  People  v. 
Bidleman,  104  Cal.  608;  Fash  v.  Blake,  38  111. 
363;  Hopkins  v.  Megquire,  35  Me.  78;  Shitler 
v.  Bremer,  23  Pa.  St.  413. 

A  witness  who  testifies  that  a  disputed  sig- 
nature is  like  one  he  saw  written  by  the  party 
is  competent  although  he  has  no  belief  as  to 
whether  the  signature  is  genuine.  Garrells  v. 
Alexander,  4  Esp.  37.  The  authority  of  this 
case  was  doubted  by  Lord  Eldon  in  Eagleton 
v.  Kingston,  8  Ves.  Jr.  438. 

2.  Witness  Must  Be  Able  to  Express  Opinion.  — 
Hopper  v.  Ashley,  15  Ala.  457;  Nelms  v.  State, 
91  Ala.  97;  Foster  v.  Jenkins,  30  Ga.  477;  Put- 
nam v.  Wadley,  40  111.  346;  Wiggin  v.  Plumer, 
31  N.  H.  251;  Burnham  v.  Ayer,  36  N.  H.  182; 
Carter  v.  Connell,  1  Whart.  (Pa.)  392;  Guyette 
v.  Bolton,  46  Vt.  228. 

The  witness  must  express  a  belief  as  to 
whether  the  disputed  writing  is  genuine,  ex- 
isting at  the  time  when  he  is  testifying,  under 
the  circumstances  there  existing.  Foster  v. 
Jenkins,  30  Ga.  477. 
■  3.  Boyle  v.  Colman,  13  Barb.  (N.  Y.)  42; 
Burress  v.  Com.,  27  Gratt.  (Va.)  934. 

4.  Witness  May  Refresh  His  Memory.  —  BuYr 
v.  Harper,  Holt  N.  P.  420,  3  E.  C.  L.  168; 
Lyon  ?'.  Lyman,  9  Conn.  55;  Cross  v.  People, 
47  111.  152,  95  Am.  Dec.  474;  Massey  v.  Farm- 
ers' Nat.  Bank,  104  111.  327;  Clark  v.  Wyatt, 
15  Ind.  271,  77  Am.  Dec.  90;  Thomas  v.  State, 
103  Ind.  419;  Smith  v.  Walton,  8  Gill  (Md.)  77; 


National  Bank  v.  Armstrong,  66  Md.  113,  59 
Am.  Rep.  156;  Worth  v.  McConnell,  42  Mich. 
473;  McNair  v.  Com.,  26  Pa.  St.  388;  Redford 
v.  Peggy,  6  Rand.  (Va.)  316;  Pepper  v.  Bar- 
nett,  22  Gratt.  (Va.)  405. 

Where  a  witness  called  to  prove  a  person's 
signature  testified  that  he  had  seen  such  per- 
son write  only  once,  and  then  only  to  make  his 
signature,  and  that  this  made  so  slight  an  im- 
pression upon  him  that  he  could  not  therefrom 
recognize  such  person's  signature,  but  that 
from  having  compared  the  signature  in  dis- 
pute with  the  one  he  saw  written  he  was  of 
opinion  that  the  disputed  signature  was  genu- 
ine, it  was  held  that  he  was  a  competent  wit- 
ness, and  that  his  testimony  was  admissible. 
Burr  v.  Harper,  Holt  N.  P.  420,  3  E.  C.  L. 
168;  Pepper  v.  Barnett,  22  Gratt.  (Va.)  405. 

Introducing  Documents  to  Substantiate  Testi- 
mony.—  Witnesses  who  are  familiar  with  the 
handwriting  of  a  person  and  who  swear  to 
peculiarities  therein  may  produce  to  the  jury 
documents  in  their  possession  written  by  such 
person  and  upon  which  their  acquaintance 
with  his  handwriiing  is  founded,  for  the  pur- 
pose of  substantiating  by  these  documents 
their  own  testimony  as  to  such  peculiarities  in 
the  person's  handwriting.  Smith  v.  Fenner,  1 
Gall.  (U.  S.)  170.  See  also  State  Bank  v. 
Haldeman,  1  P.  &  W.  (Pa.)  161. 

5.  U.  S.  v.  Gleason,  37  Fed.  Rep.  331.  See 
also  Strong  v.  Brewer,  17  Ala.  706;  Rideout  v. 
Newton,  17  N.  H.  71. 

6.  Foye  v.  Patch,  132  Mass.  105. 

7.  Competency  of  Witness  Question  for  Court.  — 
Nunes  v.  Perry,  113  Mass.  274;  Wilson  v. 
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testimony  is  for  the  jury.1 

hh.  Sufficiency  of  Proof.  —  Where  a  witness  states  that  he  is  acquainted 
with  the  party's  handwriting  and  that  he  believes  the  disputed  writing  to 
be  his,  this  is  sufficient  proof  in  the  absence  of  evidence  to  the  contrary.58 

Number  of  Witnesses  Not  Controlling.  —  Where  the  witnesses  are  divided  in  opinion 
as  to  the  genuineness  of  a  written  instrument,  the  number  of  witnesses  on  a 
side  will  not  always  control ;  the  weight  to  be  given  to  the  testimony  of  each 
witness  must  in  all  cases  be  considered.3 

d.  By  Comparison  of  Handwriting  —  (1)  Definition. —  Comparison 
of  handwriting  is  a  mode  of  deducing  evidence  of  the  authenticity  of  a  written 
instrument,  by  showing  the  likeness  of  the  handwriting  to  that  of  another 
instrument  proved  to  be  that  of  the  party  whom  it  is  sought  to  establish  as 
the  author  of  the  instrument  in  question.*  In  a  sense  all  evidence  of  hand- 
writing, except  where  the  witness  saw  the  document  written,  is  in  its  nature 
comparison,  inasmuch  as  a  witness  called  upon  to  testify  as  to  whether  a  docu- 
ment is  in  the  handwriting  of  a  particular  person  must  necessarily  arrive  at  his 
conclusion  by  a  comparison  of  the  writing  in  question  with  other  writing 
proved  or  admitted  to  be  that  of  such  person,  or  with  an  exemplar  of  such 
writing  in  his  own  mind,  derived  from  previous  knowledge.5  By  comparison 
of  handwriting,  however,  in  a  strict  or  technical  sense,  is  meant  an  actual 
production  and  comparison  of  two  or  more  instruments  or  signatures  as  a 
means  of  ascertaining  whether  they  were  written  by  the  same  person." 


Van  Leer,  127  Pa.  St.  371,  14  Am.  St.  Rep. 
854. 

1.  Weight  of  Testimony  for  Jury.  —  Willman 
v.  Worrall,  8  C.  &  P.  380,  34  E.  C.  L.  438; 
Hoppers.  Ashley,  15  Ala.  457;  Pate  v.  People, 
8  III.  644;  Utica  Ins.  Co.  v.  Badger,  3  Wend. 
(N.  Y.)  102;  Donoghoe  v.  People,  (Supm.  Ct. 
Gen.  T.)  6  Park.  Crim.  (N.  Y.)  120;  Magee  v. 
Osoorn,  32  N.  Y.  669;  Watson  v.  Brewster,  1 
Pa.  St.  381;  Wilson  v.  Van  Leer,  127  Pa.  St. 
371,  14  Am.  St.  Rep.  854;  Kinney  v.  Flynn,  2 
R.  I.  319;  Cody  v.  Conly,  27  Gratt.  (Va.)  313. 

2.  Sufficiency.  —  Cook  v.  Smith,  30  N.J.  L. 
387;  Hartung  v.  People,  (Supm.  Ct.  Gen.  T.) 
4  Park.  Crim.  (N.  Y.)  319;  Commissioners  of 
Poor  v.  Hanion,  1  Nott  &  M.  (S.  Car.)  554. 

Proof  by  Presiding  Judge.  —  Where  the  presid- 
ing judge  is  familiar  with  the  signature  of  the 
person  whose  signature  is  in  dispute,  and 
upon  inspection  is  satisfied  that  the  disputed 
signature  is  genuine,  this  is  sufficient  prima 
facie  evidence  of  the  genuineness  of  such  sig- 
nature.   Brown  v.  Lincoln,  47  N.  H.  468. 

3.  Number  of  Witnesses  Not  Controlling  in  Case 
of  Conflict.  —  Long  v.  Little,  119  111.  600;  Mer- 
chant's Will,  Tuck.  (N.  Y.)  151. 

But  where  nine  witnesses  testified  that  a  dis- 
puted signature  was  not  genuine,  and  one,  less 
competent  than  the  others,  testified  that  it  was 
genuine,  it  was  held  that  a  verdict  sustaining 
the  genuineness  of  the  signature  was  palpably 
against  the  weight  of  the  evidence.  Bell  v. 
Shields,  19  N.  J.  L.  93. 

The  Testimony  of  Ono  Witness  deposing  posi- 
tively to  the  handwriting  of  a  paper  is  suffi- 
cient lo  render  il  admissible  in  evidence,  and 
it  matters  not  how  many  other  witnesses  may 
deny  it  or  what  circumstances  may  be  proved 
to  cast  doubt  upon  it.  K  riser.  Neason,  66  Pa. 
St.  253. 

4.  Dofinition.  —  Bouvier's  L.  Diet. 
6.  All  Indirect  Evidence  of  Handwriting  in  Its 

Nature  Comparison.  —  /',■>  Patteson,  J.,  in  Doc 


v.  Suckermore,  5  Ad.  &  El.  703,  31  E.  C.  L. 
406.  This  language  has  been  frequently  ap- 
proved by  the  American  courts.  See  Keyser 
v.  Pickrell,  4  App.  Cas.  (D.C.)igS;  Macomber 
v.  Scott,  10  Kan.  335;  McDonogh's  Succes- 
sion, 18  La.  Ann.  419;  State  v.  Scott,  45  Mo. 
302;  Hicks  v.  Person,  19  Ohio  426;  Travis  v. 
Brown,  43  Pa.  St.  9,  82  Am.  Dec.  540. 

Comparison  of  Handwriting  May  Be  Made  in 
Two  Ways  :  first,  by  witnesses  who  have  ac- 
quired personal  knowledge  of  the  handwriting 
of  the  person  whose  handwriting  is  in  issue,  by 
having  seen  him  write  or  by  having  received 
writings  from  him,  and  who  have  thus  formed 
in  their  minds  an  exemplar  of  his  genuine 
handwriting,  with  which  they  compare  the  dis- 
puted writing,  and  thus  form  their  opinion; 
and,  second,  by  witnesses  who  have  no  previ- 
ous knowledge  of  the  genuine  handwriting, 
and  make  their  comparison  by  placing  that 
which  is  established  as  genuine  in  juxtaposi- 
tion with  that  which  is  disputed,  and  thus 
form  their  opinion  as  to  whether  the  writings 
were  made  by  the  same  person.  These  latter 
witnesses  are  admitted  when  it  is  shown  that 
they  have  special  skill  and  experience  in  mak- 
ing such  comparisons.  Matter  of  Gordon,  50 
N.  J.  Eq.  397. 

6.  Technical  Comparison  of  Handwriting  De- 
fined.—  Burdick  v.  Hunt,  43  Ind.  381;  Wood- 
man v.  Dana,  52  Me.  9;  Smith  v.  Walton,  8 
Gill  (Md  )77;  Com.-'.  Smith.  6  S.  &  R.  (Pa.)  568. 

"  Now  this  [technical  comparison  of  hand- 
writing] is  as  distinct  and  separate  a  thing 
from  that  comparison  which  a  w itness  called 
to  testify  to  handwriting  makes  between  the 
writing  in  question  and  the  exemplar  in  his 
mind,  as  an  external,  visible,  and  tangible  ob- 
ject is  distinct  from  a  mental  impression  or 
memory.  It  is  the  distinction  between  what 
is  objective  and  what  is  subjective."  Wood- 
ward, J.,  in  Travis  v.  Brown,  43  Pa.  St.  9,  8a 
Am.  Dec.  540. 
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(2)  Historical  Statement  —  Roman  Law.  —  Proof  of  handwriting  by  compari- 
son was  permitted  under  the  Roman  law.1 

French  Law.  —  So  also  in  France  under  the  Code  of  Civil  Procedure.2 
English  Law.  —  In  England  such  proof  was  allowed  from  an  early  period  in 
the  ecclesiastical  courts.3  In  the  courts  of  common  law  the  decisions  have 
not  been  entirely  uniform,  but  the  law  as  deduced  from  the  later  decisions 
seems  to  be  that  no  comparison  between  the  disputed  writing  and  other  writ- 
ings not  already  properly  in  evidence  in  the  cause  was  allowed;  but  that  a 
jury  might  make  such  comparison  with  documents  already  so  in  evidence  for 
other  purposes  when  proved  to  be  genuine,  comparison  by  witnesses  being  in 
no  case  permissible,'1  except  where  the  witness  had  previous  knowledge  of  the 
person's  handwriting  and  made  such  comparison  in  confirmation  of  his  own 
testimony.5 

(3)  In  Absence  of  Statute  —  (a)  Generally  —  Comparison  of  Handwriting  Not  Allowed 
at  Common  Law.  —  The  general  rule  of  the  common  law,  as  has  been  already 
stated,  was  that  proof  of  handwriting  by  comparison  was  not  permissible.6 


1.  Roman  Law. —  1  Wharton  on  Evidence, 
§  711,  citing  Buchner's  De  Probatione  de 
Literarum  Comparationem,  1.  20,  c.  4,  21. 

2.  The  French  Law  was  stated  by  Coleridge, 
J.,  in  Doe  v.  Suckermore,  5  Ad.  &  El.  703,  31 
E.  C.  L.  406,  citing  Code  de  Procedure  Civile, 
pt.  1,  1.  2,  tit.  10,  §  200;  Pothier's  Traite  de  la 
Procedure  Civile,  pt.  1,  c.  3,  sect.  2,  art.  1,  §  2 
(CEuv.  Posth.,  torn.  3,  p.  46,  ed.  1809). 

3.  Comparison  in  English  Ecclesiastical  Courts. 
—  Beaumont  v.  Perkins,  1  Phill.  Ecc.  78; 
Saph  v.  Atkinson,  1  Add.  Ecc.  162;  Lock  v.  Den- 
ner,  1  Add.  Ecc.  360;  Robson  v.  Rocke,  2  Add. 
Ecc.  53;  Machin  v.  Grindon,  2  Add.  Ecc.  91 
note. 

4.  English  Common-law  Decisions.  —  The  earli- 
est reported  case  in  which  proof  of  hand- 
writing by  comparison  was  permitted  seems 
to  be  Sidney's  Trial,  9  How.  Si.  Tr.  818.  It  is 
a  much  disputed  question  whether  the  report 
of  this  case  is  correct.  Sidney  was  tried  be- 
fore Lord  Jeffreys  in  1683,  and  Jeffreys  is 
charged  with  falsifying  the  reports  in  the  state 
trials  in  some  instances.  But  the  attainder  of 
Sidney  was  subsequently  reversed  by  an  Act 
of  Parliament  (Stat.  1  W.  &  M.,  sess.  1,  c.  7) 
which  recites  that  he  was  unjustly  convicted 
and  attainted  "  without  sufficient  legal  evi- 
dence of  any  treasons  committed  by  him  ;  there 
being  at  that  time  produced  a  paper  found  in 
the  closet  of  the  said  Algernon,  supposed  to  be 
his  handwriting,  which  was  not  proved  by  the 
testimony  of  any  one  witness  to  be  written  by 
him;  but  the  jury  was  directed  to  believe  it  by 
comparing  it  with  other  writings  of  the  said 
Algernon."  "  The  act,"  said  Lord  Denman, 
C.  J.,  in  Doe  v.  Suckermore,  5  Ad.  &  El.  703, 
31  E.  C.  L.  406,  "  is  a  legislative  declaration, 
sanctioned,  as  we  must  believe,  by  Somers  and 
the  other  great  lawyers  then  in  office,  that  com- 
parison of  hands,  in  the  sense  in  which  they  un- 
derstood it,  was  not  a  legitimate  mode  of  judg- 
ing of  handwriting."  Comparison  of  hand- 
writing was  again  permitted  by  Jeffreys  in 
1684  in  Hayes  v.  Case,  10  How.  St.  Tr.  312. 
See  also  Seven  Bishops'  Case,  12  How.  St.  Tr. 
183;  Osbourne  v.  Hosier,  6  Mod.  167,  Holt 
194;  Rix  v.  Crosby,  12  Mod.  72;  Reg.  v.  Tay- 
lor, 6  Cox  C.  C.  58;  Ealon  v.  Jervis,  8  C.  &  P. 
273,  34  E.  C.  L.  387.  For  full  historical  in- 
formation   on    this  subject,  see  "  Proof  by 


Comparison  of  Handwriting;  Its  History,"  by 
Prof.  J.  H.  Wigmore,  30  Am.  L.  Rev.  481. 

The  early  English  cases  were  exhaustively 
reviewed  in  Doe  v.  Suckermore,  5  Ad.  &  El. 
703,  31  E.  C.  L.  406  (1837),  in  which  case  the 
effect  of  these  decisions  was  summed  up  by 
Patteson,  J.,  as  follows:  "A  direct  compari- 
son of  handwriting  by  a  witness  has  been, 
with  the  exception  of  one  or  two  supposed 
cases,  uniformly  rejected;  and  it  is  only  in 
very  recent  times  that  a  jury  has  been  allowed 
to  institute  such  a  direct  comparison;  and  even 
that  has  been  confined  to  a  comparison  be- 
tween documents  proved  and  given  in  evidence 
in  the  cause,  being  relevant  to  the  issues  raised 
on  the  record,  and  which  being  before  the 
jury,  it  is  hardly  possible  to  prevent  a  com- 
parison being  instituted.  Griffith  v.  Williams, 
1  Cromp.  &  J.  47;  Solita  v.  Yarrow,  1  M.  & 
Rob.  133;  Rex  v.  Morgan,  I  M.  &  Rob.  134, 
note;  Allport  v.  Meek,  4  C.  &  P.  267,  19  E.  C. 
L.  378;  Bromage  v.  Rice,  7  C.  &  P.  548,  32  E. 
C.  L.  625.  One  authority  to  the  contrary  is  to 
be  found  in  Allesbrook  v.  Roach,  1  Esp.  351. 
But  this  court  recently,  in  the  case  of  Doe  v. 
Newton,  N.  &  P.  1,  5  Ad.  &  El.  514,  31  E.  C. 
L.  382,  has  expressly  determined  that  docu- 
ments irrelevant  to  the  issues  on  the  record 
shall  not  be  received  in  evidence  at  the  trial  in 
order  to  enable  a  jury  to  institute  such  a  com- 
parison. Much  less  can  it  be  permitted  to 
introduce  them  in  order  to  enable  a  witness 
to  do  so." 

5.  See  infra,  this  section,  In  Absence  of  Stat- 
ute —  By  Witness  in  Corroboration  of  His  Tes- 
timony. 

6.  Comparison  of  Handwriting  Not  Allowed  at 
Common  Law.  —  See  supra,  this  section,  His- 
torical Statement.  See  also  Rex  v.  Hensey,  1 
Burr.  642,  19  How.  St.  Tr.  1341;  Strother  v. 
Lucas,  6  Pet.  (U.  S.)  763;  Martin  v.  Taylor,  1 
Wash.  (U.  S.)  1;  U.  S.  v.  Craig,  4  Wash.  (U. 
S.)  729. 

Rule  Criticised. —  It  has  been  suggested  that 
there  is  an  inconsistency  in  the  rule  of  the 
common  law  permitting  proof  of  handwriting 
by  a  witness  familiar  with  the  party's  hand- 
writing, and  refusing  to  permit  such  proof  by 
comparison,  the  method  of  proof  being  essen- 
tially the  same  in  both  cases;  that  is,  a  com- 
parison by  the  witness  of  the  disputed  writing 
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Reasons  for  Rule.  —  The  principal  reasons  assigned  for  this  rule  were  that 
jurors  were  often  unable  to  read  and  write,  and  hence  could  not  intelligently 
make  the  comparison;  1  that  there  was  danger  of  fraud  and  unfairness  in  the 
selection  of  the  writings  offered  as  standards;  and  especially  that  collateral 
issues  tending  to  distract  the  jury  would  be  raised  if  the  genuineness  of  the 
standards  themselves  should  be  disputed.* 

Exceptions  to  General  Rule.  —  To  the  rule  above  stated  there  are  two  exceptions 
[equally  well  recognized  with  the  rule  itself :  First,  where  the  paper  proved  or 
admitted  to  be  in  the  handwriting  of  the  person  whose  handwriting  is  in 
dispute,  and  offered  for  the  purpose  of  comparison,  is  already  properly  in  evi- 
dence in  the  case  for  some  other  purpose;  and  second,  where  the  disputed 
document,  though  not  of  such  antiquity  as  to  be  self-proving,  is  yet  so  old 
that  living  witnesses  of  its  execution  cannot  be  produced,  and  other  ancient 
documents  admitted  to  be  genuine,  or  shown  to  have  been  treated  and  acted 
upon  as  such,  are  offered  as  standards  of  comparison.  In  both  these  cases 
comparison  of  handwriting  has  been  allowed.  To  these  may  be  added  a  third 
exception,  where  a  witness  testifying  as  to  the  genuineness  of  a  disputed  writ- 
ing from  familiarity  with  the  handwriting  of  the  alleged  writer  is  permitted  to 
compare  such  writing  with  other  writings  known  to  be  genuine  for  the  pur- 
pose of  corroborating  his  own  testimony.3 

American  Decisions.  —  The  decisions  of  the  American  courts  on  this  subject 
have  not  been  entirely  uniform,  but  the  great  weight  of  authority  is  in  favor 
of  the  law  as  just  stated.  The  advantage  to  be  derived  from  the  admission  of 
this  kind  of  evidence  in  certain  cases,  and  the  smallness  of  the  danger  and 
inconvenience  to  be  anticipated  from  its  admission  under  proper  precautions, 
are  becoming  more  and  more  generally  recognized,  and  the  present  tendency 
of  the  courts  seems  to  be  towards  the  adoption  of  more  liberal  rules  on  the 
subject ;  and  comparison  of  handwriting,  either  generally  or  in  special  cases, 
is  now  freely  resorted  to  in  probably  every  state  in  the  Union. 1 

Law  in  Pennsylvania  and  South  Carolina.  —  In  Pennsylvania  and  South  Carolina 
comparison  of  handwriting  is  not  allowed  as  independent  proof;  but  where 
other  evidence  as  to  the  genuineness  of  the  disputed  writing  has  already  been 
adduced,  comparison  with  other  writings  proved  or  admitted  to  be  genuine, 
whether  relevant  to  the  cause  or  not,  is  then  permitted  as  corroborative 
evidence.* 

in  the  one  case  with  an  exemplar  of    the      Harper,  Holt  N.  P.  420,  3  E.  C.  L.  168;  Mac- 
party's  handwriting  existing  in  his  own  mind,      ferson  v.  Thoytes,  Pcake  N.  P.  (ed.  1795)  20. 
and  in  the  other  with  another  specimen  of  his         2.  These  objections  will  be  found  fully  dis- 
handwriting  placed  before  him.     It  is  con-      cussed  infra,  this   section,    With  Irrelevant 
tended  that  from  the  vagueness  of  the  exem-  Papers. 

plar  that  may  exist  in  the  mind  of  the  witness  3.  For  the  statement  of  these  exceptions, 
the  direct  comparison  with  a  genuine  writing  see  I  Greenleaf  on  Evidence,  578-581. 
is  a  much  more  satisfactory  mode  of  proof.  These  exceptions  are  treated  separately  infra. 
Sir  VV.  D.  Evans,  quoted  by  Williams,  J.,  in      this  section. 

Doe  v.  Suckermore,  5  Ad.  &  El.  703,  31  E.  C.  4.  Sec  the  following  subdivisions  of  this  title. 
L.  406;  Dickinson,  J.,  in  Morrison  z>.  Porter,  5.  Pennsylvania  Law.  —  The  comparison  must 
35  Minn.  425,  59  Am.  Rep.  331.  Sec  also  2  be  made  by  the  jury,  and  not  by  experts. 
Starkie  on  Evidence  (2d  cd.)  375;  2  Phillipps  There  seems  to  be  no  distinction  made  betw  een 
on  Evidence  610.  relevant  and  irrelevant  papers  as  standards  of 

It  is  answered,  however,  that  the  genuine-  comparison.  Farmers'  Bank  v.  Whitehill,  10 
ness  of  a  disputed  wiiting  is  not  to  be  deter-  S.  &  R.  (Pa.)  no;  State  Bank  v.  Haldcman,  I 
mined  so  much  by  its  exact  similarity  to  an-  P.  &  VV.  (Pa.)  161;  Callan  v.  Gaylord.  3  Watts 
other  writing,  which  may  be  the  work  of  a  (Pa.)  321;  Guffey  v.  Deeds,  29  Pa.  St.  378; 
skilful  forger,  as  by  its  general  resemblance  to  Travis  v.  Brown,  43  Pa.  St.  9,  82  Am.  Dec. 
the  party's  handwriting,  of  which  a  witness  540;  Haycock  v.  Greup,  57  Pa.  St.  43S; 
familiar  therewith  is  the  best  judge.  Seethe  Aumick  v.  Mitchell,  82  Pa.  St.  211;  Borryhill 
judgments  of  Lord  Dcnman,  C.  J.,  and  Cole-  v.  Kirchner,  96  Pa.  St.  489;  Rockcy's  Estate, 
fidgc,  J.,  in  Doe  v.  Suckermore,  5  Ad.  &  El.  155  Pa.  St.  453;  State  v.  McKee,  Add.  (Pa.)  33. 
703,  31  E.  C.  L.  406;  also  2  Phillipps  on  EvI-  Sec  also  Nickroy  v.  Skellcy,  14  S.  &  R.  (Pa.) 
dencc  f.io.  372;  Udderzook  v.  Com.,  76  Pa.  St.  340. 

1.  No  Comparison  by  Illiterate  Jury.  —  Burr  v.         For  additional  cases  holding  that  no  com- 
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(b)  With  Papers  Already  in  Case  —  Comparison  Allowed.  —  In  most  jurisdictions  the 
rule  is  well  settled  that  for  the  purpose  of  determining  whether  or  not  a  signa- 
ture or  other  writing  alleged  to  have  been  written  by  a  certain  person  is  genu- 
ine it  may  be  compared  with  other  writings  by  such  person  proved  or  admitted 
to  be  genuine  and  already  properly  before  the  court  for  other  purposes,  either 
as  evidence  in  the  case  1  or  as  a  part  of  the  record.2 

Reason  for  Rule.  —  The  reason  assigned  for  permitting  such  comparison  with 
u  ritings  already  in  evidence  is  that  inasmuch  as  such  papers  are  already  before 
the  jury  and  the  jurors  are  entitled  to  examine  them  as  a  part  of  the  evidence, 
it  is  practically  impossible  to  prevent  their  making  the  comparison  between 
them  and  the  disputed  writing,  and  it  is  therefore  better  to  permit  them  to 
use  such  papers  for  this  purpose  also,  under  proper  instructions,  than  to 
embarrass  them  with  impracticable  distinctions  as  to  their  use.3 

Comparison  of  One  Part  of  Instrument  with  Another.  —  Where  there  is  a  question 


parison  can  be  made  by  experts  unacquainted 
with  the  party's  handwriting,  see  Power  v. 
Frick,  2  Grant  Cas.  (Pa.)  306;  Clayton  v.  Sie- 
bert,  3  Brews.  (Pa.)  176;  Lodge  v.  Pipher,  n 
S.  &  R.  (Pa.)  334;  Nickroy  v.  Skelley,  14  S.  & 
R.  (Pa.)  372;  Slate  Bank  v.  Haldeman,  1  P.  & 
W.  (Pa.)  161 ;  Travis  v.  Brown,  43  Pa.  St.  9,  82 
Am.  Dec.  540;  Miles's  Will,  4  Pa.  Dist.  179; 
O'Connor  v.  Layton,  (Pa.  1853)  2  Am.  L.  Reg. 
120. 

But  a  witness  acquainted  with  the  party's 
handwriting  may  make  a  comparison.  State 
Bank  v.  Haldeman,  1  P.  &  W.  (Pa.)  161; 
Power  v.  Frick,  2  Grant  Cas.  (Pa.)  306. 

South  Carolina  Law.  —  In  this  state  compari- 
son of  handwriting  may  be  made  by  the  jury 
or  by  witnesses  in  the  aid  of  doubtful  proof. 
There  is  no  distinction  made  between  the  use 
of  relevant  and  irrelevant  papers  as  standards 
of  comparison.  Boman  v.  Plunkett,  2  Mc- 
Cord  L.  (S.  Car.)  518;  Bird  v.  Millar,  1  Mc- 
Mull.  L.  (S.  Car.)  123;  Desbrow  v.  Farrow,  3 
Rich.  L.  (S.  Car.)  382;  Bennett  v.  Mathewes, 
5  S.  Car.  478;  Benedicts.  Flanigan,  18  S.  Car. 
506,  44  Am.  Rep.  583;  Graham  v.  Nesmith,  24 
S.  Car.  285;  State  v.  Ezekiel,  33  S.  Car.  115. 

The  genuineness  of  the  writing  in  dispute 
cannot  be  established  by  a  comparison  of 
handwriting  alone.  Richardson  v.  Johnson,  3 
Brev.  (S.  Car.)  51. 

Whether  the  direct  evidence  is  or  is  not  so 
conflicting  and  doubtful  as  to  justify  the  ad- 
mission of  comparison  of  handwritings  is  a 
question  for  the  trial  judge,  and  his  ruling 
will  not  be  disturbed  unless  error  is  very  pat- 
ent. Benedict  v.  Flanigan,  18  S.  Car.  506,  44 
Am.  Rep.  583;  Graham  v.  Nesmith,  24  S.  Car. 
285;  State  v.  Ezekiel,  33  S.  Car.  115. 

1.  Comparison  Allowed  with  Papers  Already  in 
Evidence  —  England.  —  See  supra,  this  section, 
Historical  Statement. 

United  States.  —  U.  S.  v.  Chamberlain,  12 
Blatchf.  (U.  S.)  390;  Moore  v.  U.  S.,  91  U.  S. 
270;  Williams  v.  Conger,  125  U.S.  397;  Stokes 
v.  U.  S.,  157  U.  S.  187;  Green  v.  Terwilliger, 
56  Fed.  Rep.  384. 

Alabama.  —  Crist  v.  State,  21  Ala.  137;  Kirk- 
sey  v.  Kirksey,  41  Ala.  626. 

Delaware.  —  Welch  v.  Coulborn,  3  Houst. 
(Del.)  647. 

District  of  Columbia.  —  Keyser  v.  Pickrell,  4 
App.  Cas.  (D.  C.)  198. 

Georgia.  —  Henderson  v.  Hackney,  16  Ga. 
521. 


Illinois.  —  Brobston  v.  Cahill,  64  111.  356; 
Rogers  v.  Tyley,  144  111.  652;  Himrod  v.  Gil- 
man,  147  111.  293;  Northneld  Farmers'  Tp. 
Mut.  F.  Ins.  Co.  v.  Sweet,  46  111.  App.  598. 

Indiana.  —  Swales  v.  Grubbs,  126  Ind.  106; 
Tucker  v.  Hyatt,  144  Ind.  635. 

Kansas. — Joseph  v.  Eldorado  First  Nat. 
Bank,  17  Kan.  256. 

Maryland.  —  Williams  v.  Drexel,  14  Md.  566. 
Michigan.  —  Houghton  First  Nat.  Bank  v. 
Robert.  41  Mich.  709;  Worth  v.  McConnell,  42 
Mich.  473;  People  v.  Parker,  67  Mich.  222,  11 
Am.  St.  Rep.  578.  See  also  Mallory  v.  Ohio 
Farmers'  Ins.  Co.,  90  Mich.  112. 

Missouri.  —  State  v.  Tompkins,  71  Mo.  613: 
State  v.  David,  131  Mo.  380;  Elsenrath».  Kall- 
meyer,  61  Mo.  App.  430. 

New  Hampshire.  —  Bowman  v.  Sanborn,  25 
N.  H.  87;  State  v.  Shinborn,  46  N.  H.  497. 

New  York.  —  Rogers  v.  Shaler,  Anth.  N.  P. 
(N.  Y.)  109;  Hunt  v.  Lawless,  (N.  Y.  Super. 
Ct.)  7  Abb.  N.  Cas.  (N.  Y.)  113;  Merchant's 
Will,  Tuck.  (N.  Y.)  151;  Dubois  v.  Baker,  30 
N.  Y.  355;  Pontius  v.  People,  82  N.  Y.  339; 
Miles  v.  Loomis,  75  N.  Y.  288,  31  Am.  Rep. 
470;  Shaw  v.  Bryant,  90  Hun  (N.  Y.)  374. 

North  Carolina.  —  Yates  v.  Yates,  76  N.  Car. 
142;  Kornegay  v.  Kornegay,  117  N.  Car.  242. 

Texas.  —  See  Kennedy  v.  Upshaw,  64  Tex. 
411. 

Utah.  —  Durnell  v.  Sowden,  5  Utah  216. 
Wisconsin.  —  See  Smith  v.  Ehnert,  47  Wis. 
479- 

2.  Papers  on  File  in  Case.  —  All  writings  made 
by  a  pariv  constituting  a  part  of  the  record  in 
the  case,  such  as  signatures  to  pleadings, 
affidavits,  bonds,  etc.,  which  he  is  estopped 
to  deny,  may  be  used  as  standards  with  which 
to  compare  a  disputed  writing.  Dunlop  v. 
Silver,  r  Cranch  (C.  C.)  27:  Medway's  Case, 
6  Ct.  CI.  421;  Blewett's  Case,  10  Ct.  CI.  235; 
Wilber  v.  Ercholtz,  5  Colo.  240;  McCafferty  v. 
Heritage,  5  Houst.  (Del.)  220;  Thomas  v. 
State,  103  Ind.  419;  Northern  Bank  v.  Buford, 
1  Duv.  (Ky.)  335;  Vinton  v.  Peck,  14  Mich. 
287;  State  v.  De  Graff,  113  N.  Car.  68S. 

But  comparison  of  the  disputed  signature 
with  a  power  of  attorney  filed  in  the  case  was 
not  allowed  where  the  genuineness  of  the 
power  of  attorney  was  not  proved.  Shannon 
v.  Fox,  1  Cranch  (C.  C.)  133. 

3.  Grounds  for  Permitting  Comparison  with 
Papers  Already  in  Evidence.  —  1  Greenleaf  on 
Evidence,  §  578;  Crist  v.  State,  21  Ala.  137: 
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whether  the  whole  of  an  instrument  is  in  the  same  handwriting  it  is  competent 
to  compare  one  part  with  another  in  order  to  determine  whether  the  whole 
instrument  was  written  by  the  same  person.1 

Comparison  of  Two  Disputed  Instruments.  —  Where  two  instruments  purporting  to 
have  been  executed  by  the  same  person  are  offered  in  evidence  by  the  con- 
testing parties  as  constituting  the  foundation  of  their  respective  claims,  it  has 
been  held  competent  for  an  expert  witness  to  testify  to  facts  showing  that 
they  were  executed  by  different  persons,  as  bearing  upon  the  question  which, 
if  either,  was  genuine  or  forged.3 

(c)  With  Irrelevant  Papers  —  aa.  Decisions  Not  Harmonious.  —  The  decisions  of 
the  several  states  are  not  entirely  uniform  as  to  whether,  on  the  question  of 
the  genuineness  of  a  writing  whose  authenticity  is  in  controversy,  other  writings 
by  the  same  person  not  connected  with  the  case  may  be  introduced  for  the 
sole  purpose  of  comparison.  It  will  frequently  be  found,  however,  upon  a 
careful  examination,  that  the  conflict  is  not  substantial,  and  that  cases  may 
often  be  reconciled  by  a  reference  to  the  general  principles  of  law  upon  which 
each  was  decided. 

bb.  Classification  of  Df.cisions  —  Introduction  of  Irrelevant  Writings  as  Standards  Permitted. 
—  In  a  number  of  cases  the  rule  is  laid  down  broadly  that  irrelevant  papers 
proved  or  conceded  to  be  genuine  may  be  introduced  in  evidence  for  the  sole 
purpose  of  comparison  with  the  disputed  writing.3 

Irrelevant  Writings  Excluded.  —  In  other  cases  the  rule  is  laid  down  equally 
broadly  that  no  comparison  between  the  disputed  writing  and  other  writings 
by  the  alleged  author  not  already  properly  in  evidence  for  other  purposes  is 
permissible.4 


Bishop  v.  State,  30  Ala.  34;  McAllister  v.  Mc- 
Allister, 7  B.  Mon.  (Ky.)  269;  Clay  v.  Robin- 
son, 7  W.  Va.  348. 

In  Illinois,  while  a  disputed  paper  may  be 
compared  with  other  writings  by  the  same 
person  proved  or  admitted  to  be  genuine 
which  are  already  properly  before  the  court 
and  jury  as  evidence  in  the  case  (see  the  lasi 
nole  supra),  no  such  comparison  may  be  made 
with  the  party's  signature  to  affidavits,  etc., 
filed  in  the  case,  although  the  genuineness  of 
the  latter  is  admitted  or  cannot  be  denied. 
Kernin  v.  Hill,  37  III.  209;  Snow  v.  Wiggin, 
19  111.  App.  542;  Gitchell  v.  Ryan,  24  111. 
App.  372;  Frank  v.  Taubman,  31  111.  App. 
592. 

1.  Comparison  of  One  Part  of  Instrument  with 

Another.  —  Hawkins  v.  Grimes,  13  B.  Mon. 
(Ky.)  257.  See  also  Stale  *.  Scott,  45  Mo. 
302. 

Two  signatures  on  the  same  paper  may  be 
compared  by  the  jury.  Williams  v.  Drexel, 
14  Md.  566. 

An  expert  may  testify  as  to  whether,  in  his 
opinion,  the  body  of  an  instrument  and  the 
signature  are  in  the  same  handwriting,  where 
this  fact  is  controverted.  Reese  v.  Reese,  90 
Pa.  St.  £9,  35  Am.  Rep.  634;  Graham  t.  Spang, 
(Pa.  1888)  16  All.  Rep.  91 ;  Haughey  v.  Wrighl, 
12  Hun  (N.  Y.)  179. 

2.  Bell  v.  Hutchings,  (Tex.  Civ.  App.  1S97) 
41  S.  W.  Rep.  200. 

3.  Cases  Holding  that  Other  Writings  May  Be 
Instituted  for  Bole  Purpose  of  Comparison  —  Con- 
neclicut. — State  v.  Hrunson,  I  Root  (Conn.) 
307;  State  v.  Nettlcton,  I  Root  (Conn.)  308; 
Lyon  v.  Lyman,  9  Conn.  55;  Tyler  v.  Todd,  30 
Conn.  218. 

Kansas.  —  Ort  v.  Fowler,  31  Kan.  478.  Sec 


Holmberg  v.  Johnson,  45  Kan.  197;  Gilmore 
v.  Swisher,  59  Kan.  172. 

Maine.  —  Woodman  v.  Dana,  52  Me.  9;  State 
v.  Thompson,  80  Me.  194,  6  Am.  St.  Rep.  172. 

Massachusetts.  —  Hall  v.  Huse,  10  Mass.  39; 
Homer  v.  Wallis,  11  Mass.  309,  6  Am.  Dec. 
169;  Moody  v.  Rowell,  17  Pick.  (Mass.)  490,  28 
Am.  Dec.  317;  Richardson  v.  Newcomb,  21 
Pick.  (Mass.)  315;  Demerritt  v.  Randall,  116 
Mass.  331;  Com.  v.  Andrews,  143  Mass.  23. 
See  also  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1,  9  Am.  Dec.  111. 

Mississippi.  —  Wilson  v.  Beauchamp,  50 
Miss.  24.  See  also  Garvin  v.  State,  52  Miss. 
207. 

New  Hampshire.  —  Staler/.  Hastings,  53  N. 
H.  452;  State  v.  Clark,  54  N.  H.  456;  Carter  *. 
Jackson,  58  N.  H.  156.  For  the  earlier  rule  in 
this  state  see  Myers  v.  Toscan,  3  N.  H.  47. 

Ohio.  —  Calkins  v.  State,  14  Ohio  St.  222; 
Koons  v.  State,  36  Ohio  St.  195. 

Utah.  —  Tucker  v.  Kellogg,  8  Utah  II. 
Vermont.  —  Gifford    v.    Ford,    5    Vt.  532; 
Adams  v.  Field,  21  Vt.  256;  Slate  v.  Ward,  39 
Vt.  225;  Slate  v.  Hopkins,  50  Vt.  316;  Rowell 
v.  Fuller,  59  Vt.  688. 

Virginia.  —  Hanriot  v.  Sherwood,  82  Va.  I. 
Washington.  —  Moore  v.  Palmer,  14  Wash. 
134- 

4.  Irrelevant  Papers  Held  Inadmissible  for  Pur- 
pose of  Comparison.  —  In  several  of  the  juris- 
dictions named  in  the  following  list  statutes 
abrogating  the  rule  laid  down  have  been  en- 
acted since  the  cases  here  cited  were  decided. 
These  cases,  therefore,  are  no  longer  authori- 
tative in  their  respective  jurisdictions.  Such 
statutes  arc  found  in  Great  Britain,  Kentucky, 
New  York,  7'cnnessee,  and  Wisconsin.  See 
infra,  this  section,  Under  Statutes. 
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Intermediate   Rule  —  Irrelevant   Writings   Admitted    under   Limitations.  —  In  several 

states  the  courts,  having  in  mind  the  objections  urged  against  this  kind  of 
evidence,  have  pursued  an  intermediate  course  and  have  adopted  what  seems 
to  be  the  better  rule,  that,  in  general,  irrelevant  papers  are  not  admissible 
in  evidence  for  the  sole  purpose  of  furnishing  a  standard  of  comparison  but  that 
to  this  rule  exceptions  are  made  in  those  cases  in  which  the  objections  urged 
could  not  apply;  that  is,  where  the  papers  offered  are  conceded  by  the 
opposite  party  to  be  genuine,  or  are  such  as  he  is  estopped  to  deny,  or  where 
for  other  reasons  no  collateral  issues  can  be  raised  by  their  introduction.1 
This  rule  is  established  by  decisions  in  the  United  States  District  Court2 
and   in    the  courts    of   the    District    of   Columbia*    Indiana,*"  Kansas,6 


England.  —  Stranger  v.  Searle,  I  Esp.  14; 
Bromage  v.  Rice.  7  C.  &  P.  548,  32  E.  C.  L. 
625;  Doe  v.  Newton,  5  Ad.  &  El.  514,  31  E.  C. 
L.  382;  Doe  v.  Wilson,  10  Moo.  P.  C.  502. 

Canada.  —  Gleeson  v.  Wallace,  4  U.  C.  Q. 
B.  245. 

United  States.  —  Macubbin  v.  Lovell,  1 
Cranch  (C.  C.)  184;  Turner  v.  Foxall,  2  Cranch 
(C.  C.)  324;  U.  S.  v.  Prout,  4  Cranch  (C.  C.) 
301;  U.S.  v.  Jones,  10  Fed.  Rep.  469.  See 
also  Elliot  v.  Hayman,  2  Cranch  (C.  C.) 
678. 

Alabama.  —  Little  v.  Beazley,  2  Ala.  703,  36 
Am.  Dec.  431;  State  v.  Givens,  5  Ala.  747; 
Bishop  v.  State,  30  Ala.  34;  Kirksey  v.  Kirk- 
sey,  41  Ala.  626;  Bestor  -■.  Roberts,  58  Ala. 
331;  Moon  v.  Crowder,  72  Ala.  79;  Snider  v. 
Burks,  84  Ala.  53;  Gibson  v.  Trowbridge  Fur- 
niture Co.,  96  Ala.  357. 

Arkansas.  —  Miller  v.  Jones,  32  Ark.  337. 

Illinois.  —  Jumpertz  v.  People,  21  111.  375; 
Putnam  v.  Wadley,  40  111.  346;  Bevan  v.  At- 
lanta Nat.  Bank,  142  111.  302;  Riggs  v.  Pow- 
ell, 142  111.  453;  Himrod  v.  Gilman,  147  111. 
293;  Snyder  v.  McKeever,  10  111.  App.  188; 
Snow  v.  Wiggin,  19  111.  App.  542;  Gitchell  v. 
Ryan,  24  111.  App.  372;  Frank  v.  Taubman,  31 
111.  App.  592. 

Kentucky.  —  Woodward  v.  Spiller,  I  Dana 
(Ky.)  180,  25  Am.  Dec.  130;  McAllister  v.  Mc- 
Allister, 7  B.  Mon.  (Ky.)  269;  Fee  v.  Taylor,  83 
Ky.  259. 

Louisiana. — State  v.  Fritz,  23  La.  Ann.  55. 
This  case  appears  to  have  been  decided  with- 
out reference  to  the  Louisiana  statute. 

Maryland.  —  Armstrong  v.  Thruston,  11 
Md.  149;  Miller  v.  Johnson,  27  Md.  6. 

New  Mexico.  —  Staab  v.  Jaramillo,  3  N. 
Mex.  33. 

New  York. — Titford  v.  Knott,  2  Johns. 
Cas.  (N.  Y.)  211;  Haskins  v.  Stuyvesant, 
Anth.  N.  P.  (N.  Y.)  97;  Wilson  v.  Kirkland,  5 
Hill  (N.  Y.)  182;  People  v.  Spooner,  1  Den  (N. 
Y.)  343;  Hutchins'  Case.  4  City  Hall  Rec.  (N. 
Y.)  119;  Ellis  v.  People,  (Supm.  Ct.  Gen.  T.)  21 
How.  Pr.  (N.  Y.)  356;  Gilbert  v.  Simpson,  6 
Daly  (N.  Y.)  29;  Merchant's  Will,  Tuck.  fN. 
Y.)  151;  Glover  v.  New  York,  7  Hun  (N.  Y.) 
232;  Morey  v.  Safe  Deposit  Co.,  34  N.  Y. 
Super.  Ct.  154;  Frank  v.  Chemical  Nat.  Bank, 
37  N.  Y.  Super.  Ct.  26;  Jackson  v.  Phillips,  9 
Cow.  (N.  Y.)  94;  Goodyear  v.  Vosburgh,  63 
Barb.  (N.  Y.)  154;  Van  Wyck  v.  Mcintosh, 
14  N.  Y.  439;  Commonwealth  Bank  v.  Mud- 
gett,  44  N.  Y.  514;  Randolph  v.  Loughlin.  48 
N.  Y.  456. 

Tennessee.  —  Clark    v.    Rhodes,    2  Heisk. 


(Tenn.)  206;  Wright  v.  Hessey,  3  Baxt. 
(Tenn.)  42. 

Wisconsin.  —  Pierce  v.  Northey,  14  Wis.  10; 
Hazelton  v.  Union  Bank,  32  Wis.  34;  State  v. 
Miller,  47  Wis.  530. 

Duplicate  Writing  Obtained  from  Suspected  Per- 
son After  Arrest.  —  Where  on  the  trial  of  an  in- 
formation for  arson  it  appeared  that  after  the 
arrest  of  the  defendant  the  police  officers  in- 
duced him  to  write  at  their  dictation  a  letter 
containing  threats  of  arson,  it  was  held  that 
the  letter  so  written  was  not  admissible  for  the 
purpose  of  comparing  it  with  the  original  let- 
ter and  determining  thereby  the  authorship  of 
the  original.  State  v.  Miller,  47  Wis.  530. 
This  decision  was  based  upon  the  rule  that 
comparison  with  papers  not  already  properly 
in  evidence  is  incompetent. 

1.  See  1  Greenleaf  on  Evidence,  §  581. 

2.  United  States  District  Court. —  U.  S.  v.  Mc- 
Millan, 29  Fed.  Rep.  247. 

3.  District  of  Columbia.  —  Irrelevant  papers 
are  not  admissible  for  the  sole  purpose  of  com- 
parison. Keyser  v.  Pickrell,  4  App.  Cas.  (D. 
C.)  198.  But  such  papers  may  be  so  used 
when  the  opposite  party  is  estopped  to  deny 
their  genuineness.  Keyser  £\  Pickrell,  4  App. 
Cas.  (D.  C.)  198. 

4.  Indiana. —  Irrelevant  papers  not  admitted 
to  be  genuine  are  not  admissible  for  the  sole 
purpose  of  comparison.  It  is  not  competent 
to  establish  the  genuineness  of  such  papers  by 
other  evidence  for  the  purpose  of  using  them 
as  standards  of  comparison.  Burdick  v. 
Hunt,  43  Ind.  381;  White  Sewing  Mach.  Co. 
v.  Gordon,  124  Ind.  495,  19  Am.  St.  Rep.  109; 
Hazzard  v.  Vickery,  78  Ind.  64;  Shorb  v.  Kin- 
zie,  80  Ind.  500;  Walker  v.  Steele,  121  Ind. 
436;  Moore  v.  Staser,  6  Ind.  App.  364;  Bowen 
v.  Jones,  13  Ind.  App.  193.  But  such  papers 
may  be  so  ustd  by  expert  witnesses  when  con- 
ceded by  the  opposite  party  to  be  genuine. 
Chance  v.  Indianapolis,  etc.,  Gravel  Road  Co., 
32  Ind.  472,  overruling  Clark  v.  Wyatt,  15  Ind. 
271,  77  Am.  Dec.  90;  Burdick  v.  Hunt,  43  Ind. 
381;  Huston  v.  Schindler,  46  Ind.  38;  Forgey 
v.  Cambridge  City  First  Nat.  Bank,  66  Ind. 
123;  Shorb  v.  Kinzie,  100  Ind.  429.  But  see 
Jones  v.  State,  60  Ind.  241. 

The  witnesses  must  be  experts.  Chance  v. 
Indianapolis,  etc.,  Gravel  Road  Co.,  32  Ind. 
472;  Forgey  v.  Cambridge  City  First  Nat. 
Bank,  66  Ind.  123 ;  Shorb  v.  Kinzie,  100  Ind.  429. 

5.  Kansas.  —  Irrelevant  papers  are  admissi- 
ble for  the  purpose  of  comparison  by  the  jury 
or  witnesses  when  admitted  to  be  genuine,  and 
generally  when  no  collateral  issues  can  arise 
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Michigan,1  Minnesota,2  Missouri  (prior  to  the  statute  of  1895),3  North  Caro- 
lina* and  Texas?  and  is  recognized  also  in  West  Virginia.6 

The  General  Tendency  of  the  Recent  Decisions  is  to  a  relaxation  of  the  earlier  rule 
prevailing  in  some  jurisdictions  under  which  such  evidence  Avas  excluded 
absolutely,  and  to  the  admission  of  irrelevant  papers  for  the  purpose  of  com- 
parison in  accordance  with  the  rule  just  stated.  An  examination  of  the 
grounds  upon  which  this  kind  of  evidence  has  been  excluded  will  generally 
furnish  a  satisfactory  principle  for  the  decision  of  a  particular  case. 

cc.  Grounds  for  Exclusion  of  Such  Evidence.  —  The  principal  grounds  for 
excluding  irrelevant  writings  as  standards  of  comparison  are  first,  danger  of 
bias  or  unfairness  in  the  selection  of  specimens,  and  second,  the  danger  of 
raising  collateral  issues.7  The  force  of  the  first  ground  of  objection  is  small 
when  it  is  remembered  that  the  standards  selected  must  be  submitted  to  the 
court,  which  may  exclude  them  when  their  introduction  would  work  injustice.8 
The  validity  of  the  second  ground  of  objection  is  conceded  even  in  jurisdic- 


fropi  their  introduction.  Macomber  v.  Scott, 
10  Kan.  335;  State  v.  Zimmerman,  47  Kan. 
242. 

1.  Michigan.  —  In  general,  irrelevant  papers 
are  not  admissible  for  the  sole  purpose  of  com- 
parison. Vinton  v.  Peck,  14  Mich.  287;  Mat- 
ter of  Foster,  34  Mich.  21;  Houghton  First 
Nat.  Bank  v.  Robert,  41  Mich.  709;  Howard 
v.  Patrick,  43  Mich.  121 ;  People  v.  Parker,  67 
Mich.  222,  11  Am.  St.  Rep.  578;  Weidman  v. 
Symes,  116  Mich.  619. 

Writings  admitted  by  the  party  who  denies 
the  signature  of  an  instrument  in  suit  have 
been  allowed  to  go  to  the  jury  for  the  purpose 
of  comparison.  Dietz  v.  Grand  Rapids  Fourth 
Nat.  Bank,  69  Mich.  287. 

So  also  a  witness  who  has  in  his  possession 
a  note  which  he  saw  the  party  sign  may  com- 
pare the  disputed  writing  therewith.  Worth 
v.  McConnell,  42  Mich.  473. 

2.  Minnesota.  —  Irrelevant  papers  conceded 
to  be  genuine  may  be  used  for  the  purpose  of 
comparison.  Morrison  v.  Porter,  35  Minn. 
425,  59  Am.  Rep.  331. 

3.  Missouri.  —  The  law  in  this  state,  prior  to 
the  enactment  of  the  statute  of  1895  upon  the 
subject,  was  as  stated  in  the  text.  Dow  v. 
Spenny,  29  Mo.  386;  State  v.  Clinton,  67  Mo. 
380,  29  Am.  Rep.  506;  Rose  v.  Springfield  First 
Nat.  Bank,  91  Mo.  399,  60  Am.  Rep.  258;  State 
v.  Thompson,  132  Mo.  301;  Lachance  v.  Loeb- 
lein,  15  Mo.  App.  460;  Edmonston  v.  Henry, 
45  Mo.  App.  346;  Singer  Mfg.  Co.  v.  Clay,  53 
Mo.  App.  412;  Doud  v.  Reid,  53  Mo.  App. 
553;  McCombs  v.  Foster,  62  Mo.  App.  303;  De 
Arman  v.  Taggart,  65  Mo.  App.  82. 

4.  North  Carolina.  —  In  this  state  an  expert, 
in  the  presence  of  the  jury,  may  be  allowed  to 
compare  the  disputed  paper  with  such  papers 
not  connected  with  the  case  as  the  person 
whose  handwriting  is  in  controversy  is 
estopped  to  deny  to  be  genuine,  or  concedes 
to  be  genuine,  but  no  others;  and  no  compari- 
son by  the  jury  is  permitted.  Tunstall  v. 
Cobb,  109  N.  Car.  316;  State  v.  Noc,  119  N. 
Car.  849.  See  also  Jarvis  v.  Vandcrford,  116 
N.  Car.  147. 

An  Original  Will  Taken  from  the  Records  of 
the  Court,  whose  execution  the  party  asserting 
the  genuineness  of  the  instrument  in  suit  was 
estopped  to  deny,  was  admitted  as  a  standard 
of  comparison  in  Croom  v.  Sugg,  110  N.  Car. 
259.    For  a  similar  decision  in  the  District  of 


Columbia  see  Keyser  v.  Pickrell,  4  App.  Cas. 
(D.  C.)  198. 

5.  Texas. —  Papers  admitted  as  standards 
must  be  admitted  to  be  genuine  or  such  as  the 
party  is  estopped  to  deny,  or  as  are  estab- 
lished by  the  most  satisfactory  proof.  Mardes 
v.  Meyers,  8  Tex.  Civ.  App.  542  [citing  9  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  285];  Eborn 
v.  Zimpelman,  47  Tex.  503,  26  Am.  Rep.  315; 
Kennedy  v.  Upshaw,  64  Tex.  411;  Smyth  v. 
Caswell,  67  Tex.  567;  Wagoner  v.  Ruply,  69 
Tex.  700;  Jester  v.  Steiner,  86  Tex.  415;  Can- 
non v.  Sweet,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  947. 

In  general  irrelevant  papers  are  not  admissi- 
ble. Hanley  v.  Gandy,  28  Tex.  211,  91  Am. 
Dec.  315;  Matlock  v.  Glover,  63  Tex.  231; 
Smyth  v.  Caswell,  67  Tex.  567;  Hatch  v. 
State,  6  Tex.  App.  384;  Cook  v.  Granbuty  First 
Nat.  Bank,  (Tex.  Civ.  App.  1896),  33  S.  W. 
Rep.  998,  distinguishing  Mardes  v.  Meyers,  8 
Tex.  Civ.  App.  542. 

In  an  action  by  a  bank  to  recover  money 
paid  to  the  defendant  on  a  forged  check,  it  was 
held  that,  for  the  purpose  of  showing  the 
plaintiff's  negligence  in  not  detecting  the  for- 
gery, expert  witnesses  might  testify  as  to  the 
dissimilarity  of  the  signatures  to  the  forged 
check  and  genuine  checks  drawn  by  the  person 
whose  name  had  been  forged,  where  both 
genuine  and  forged  checks  had  been  offered  in 
evidence  and  submitted  to  the  jurors  for  their 
inspection.  Iron  City  Nat.  Bank  v.  Peyton, 
15  Tex.  Civ.  App.  184. 

6.  West  Virginia. —  The  general  inadmissibil- 
ity of  irrelevant  writings  for  comparison  is 
established.  Clay  v.  Robbinson,  7  W.  Va.  34S, 
10  W.  Va.  49;  State  v.  Henderson,  29  W.  Va. 
147;  State  v.  Koonlr,  31  W.  jVa.  127.  Obiter 
expressions  of  the  court  are  in  favor  of  the  ex- 
ceptions mentioned  in  the  text  to  the  rule  of 
exclusion.  Sec  the  opinion  of  Haymond,  J.,  in 
Clay  :•.  Aldcrson,  10  VV.  Va.  49. 

7.  Grounds  for  Exclusion  of  Irrelevant  Instru- 
ments.—  Doe  v.  Suckermore,  5  Ad.  &  El.  703, 
31  E.  C.  L.  406;  Keyser  v.  Pickrell,  4  App. 
Cas.  (D.  C.)  198;  McDonald  v.  McDonald. 
142  Ind.  55;  Vinton  v.  Peck,  14  Mich.  2S7; 
Morrison  v.  Porter,  35  Minn.  425,  59  Am.  Rep. 
331;  Jackson  v.  Phillips,  9  Cow.  (N.  Y.)  94; 
Tunstall  v.  Cobb,  109  N.  Car.  316. 

8.  The  Evils  Possible  from  the  Selection  of  Par- 
ticular Writings  may  be  left,  as  all  unfair  and 

269  Volume  XV. 


Proof  of  Handwriting. 


HANDWRITING. 


Modes  of  Proof. 


tions  where  irrelevant  writings  are  admitted.1  The  evil  is  minimized,  how- 
ever, where  clear  proof  by  witnesses  who  testify  directly  and  positively  is 
required  to  the  genuineness  of  the  standards,2  and  the  danger  disappears 
where  the  writings  admitted  are  conceded  by  the  opposite  party  or  he  is 
estopped  to  deny  them.3 

dd.  Comparison  by  Consent  of  Parties. — Even  in  jurisdictions  in  which  irrelevant 
papers  are  held  inadmissible  for  the  sole  purpose  of  comparison,  they  may  be 
so  used  by  the  consent  of  the  parties.4 

(d)  To  Prove  Ancient  Writings.  —  Comparison  of  handwriting,  either  by  jurors 
or  by  witnesses,  has  been  uniformly  allowed  in  order  to  prove  writings  not  old 
enough  to  be  self-proving,  but  yet  too  old  to  admit  of  direct  proof  by  living 
witnesses,  such  mode  of  proof  being  allowed  from  the  necessity  of  the  case  on 
account  of  the  impossibility  of  producing  better  evidence.® 

(e)  By  Witness  in  Corroboration  of  His  Testimony.  —  A  witness  testifying  as  to  the 
genuineness  of  handwriting  from  familiarity  with  the  handwriting  of  the 
alleged  writer  may,  on  the  trial,  compare  the  disputed  writing  with  other 
writings  known  to  be  genuine,  for  the  purpose  of  refreshing  his  memory  and 
in  corroboration  of  his  testimony.6 

(4)  Under  Statutes  —  Proof  by  Comparison  Authorized  by  Statute.  —  Proof  of  hand- 
writing by  comparison,  including  comparison  with  writings  otherwise  irrelevant, 
was  authorized  by  statute  in  Great  Britain  in  1854. 7  Similar  statutes  have 
since  been  enacted  in  several  of  the  states  of  the  American  Union,  and  the 
tendency  of  recent  legislation  has  generally  been  to  establish  more  liberal 
rules  as  to  the  competency  of  this  kind  of  evidence.  Statutes  providing  for 
the  admission  of  such  evidence  are  now  in  force  in  California?  Georgia? 


misleading  evidence  musl  be,  to  be  corrected 
by  other  evidence  and  by  the  intelligent  judg- 
ment of  court  or  jury.  Morrison  v.  Porter,  35 
Minn.  425,  59  Am.  Rep.  331. 

The  same  objection  applies  to  some  extent 
when  witnesses  are  called  who  lestify  from 
their  own  knowledge  as  to  handwriting.  In 
both  cases  selections  are  made  most  favorable 
to  the  party  offering  them;  but  all  this  is  open 
to  inquiry  and  observation.  Calkins  v.  State, 
14  Ohio  St.  222. 

1.  See  cases  cited  supra,  this  section,  Classi- 
fication of  Decisions. 

2.  Danger  of  Raising  Collateral  Issues  Slight 
Where  Proof  of  Standard  Is  Clear.  —  Calkins  v. 
State,  14  Ohio  St.  222;  Baker  v.  Haines,  6 
Whart.  (Pa.)  2S4,  36  Am.  Dec.  224.  See  also 
Moody  v.  Rowell,  17  Pick.  (Mass.)  490,  28  Am. 
Dec.  317. 

3.  No  Danger  Where  Genuineness  of  Standard  Is 
Admitted.  —  Dietz  v.  Grand  Rapids  Fourth 
Nat.  Bank,  6g  Mich.  287;  Morrison  v.  Porter, 
35  Minn.  425,  59  Am.  Rep.  331;  Munkers  v. 
Farmers'  Ins.  Co.,  30  Oregon  211. 

4.  Use  of  Irrelevant  Papers  by  Consent.  —  Tit- 
ford  v.  Knott,  2  Johns.  Cas.  (N.  Y.)  2ti;  Kan- 
non  v.  Galloway,  2  Baxt.  (Tenn.)  230. 

5.  Comparison  Allowed  to  Prove  Ancient  Writ- 
ings. —  Doe  v.  Tarver,  R.  &  M.  141,  21  E.  C. 
L.  399;  Roe  v.  Rawlings,  7  East  279;  More- 
wood  v.  Wood,  14  East  328,  note;  West  v. 
State,  22  N.  J.  L.  212;  Cantey  v.  Piatt,  2  Mc- 
Cord  L.  (S.  Car.)  260.  See  also  Code  Civ.  Pro. 
Mont.  (1895),  §  3236;  Hill's  Annot.  Laws  Ore- 
gon (1892),  §  766. 

6.  Hopkins  v.  Simmons,  1  Cranch  (C.  C.) 
250;  U.  S.  v.  Larned,  4  Cranch  (C.  C  )  312; 
State  Bank  v.  Haldeman,  1  P.  &  W.  (Pa.)  161. 

7.  The  English  Statute,  from  which  several  of 


the  American  acts  have  been  exactly  or  sub- 
stantially copied,  is  as  follows:  "  Comparison 
of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  judge  to  be  genuine 
shall  be  permitted  to  be  made  by  witnesses; 
and  such  writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be  submitted 
to  the  court  and  jury  as  evidence  of  the  genu- 
ineness, or  otherwise,  of  the  writing  in  dis- 
pute." Stat.  17  &  18  Vict.,  c.  125,  §  27;  28  & 
29  Vict.,  c.  18,  §  8.  See  Wilson  v.  Thornbury, 
L.  R.  17  Eq.  517,  43  L.  J.  Ch.  356;  Scard  v. 
Jackson,  24  W.  R.  159;  Birch  v.  Ridgway,  I 
F.  &  F.  270;  Cresswell  v.  Jackson,  2  F.  &  F.  24. 

Although  the  statute  does  not  in  terms  ex- 
tend to  a  committee  for  privileges  in  the 
House  of  Lords,  the  rule  established  by  the 
statute  has  been  adopted  by  such  committee. 
Shrewsbury  Peerage,  7  H.  L.  Cas.  I. 

Canada.  —  The  same  statute  was  applicable 
in  Ontario.    King  v.  King,  30  U.  C.  Q.  B.  26. 

On  cross-examination  irrelevant  writings  , 
may  be  used  to  test  the  knowledge  of  a  wit- 
ness who  has  expressed  the  opinion  that  the 
paper  in  suit  is  not  the  writing  of  the  defend- 
ant, and  such  irrelevant  writings,  being  before 
the  jury  for  the  purpose  of  arriving  at  the 
weight  of  the  witness's  testimony,  may  be 
used  for  arriving  at  a  conclusion  on  the  genu- 
ineness of  the  disputed  paper.  Royal  Cana- 
dian Bank  v.  Brown,  27  U.  C.  Q.  B.  41. 

8.  California.  —  Code  Civ.  Pro.  Cal.,  §  1944; 
Cartery's  Estate,  56  Cal.  470;  Marshall  v.  Han- 
cock, 80  Cal.  82. 

9.  Georgia.  —  2  Code  Ga.  (1895),  §  5247; 
Kelly  v.  Keese,  102  Ga.  700;  Goza  v.  Brown- 
ing, 96  Ga.  421. 

Papers  not  first  submitted  to  the  opposite 
party  are  not  admissible.    Georgia  Masonic 
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Iowa,1  Kentucky,11  Louisiana,3  Missouri,*  Montana*  Nebraska,6  New  Jersey,"7 
New  York*  Oregon,9  Rhode  Island,10  Tennessee,11  and  Wisconsin.12  In  Texas 
comparison  of  handwriting  is  authorized  in  criminal  cases. 13 

No  Distinction  Between  Relevant  and  Irrelevant  Writings.  —  The  Statutes  do  not  in 
terms  make  any  distinction  as  to  their  admissibility  as  standards  of  comparison 
between  relevant  and  irrelevant  writings,  though  all  provide  that  the  genuine- 
ness of  the  standard  must  be  acknowledged  or  satisfactorily  proved.  It  has 
been  repeatedly  held  under  these  statutes  that  irrelevant  papers,  when  satis- 
factorily proved,  may  be  used  as  standards. 14  The  contrary  rule  seems  to 
obtain  in  Louisiana.16 

statutes  Construed  strictly.  —  It  has  been  held  that  such  statutes  are  in  dero- 
gation of  the  common  law  and  should  be  strictly  construed.16 

Effect  of  State  Statute  in  Federal  Courts.  —  The  federal  courts  will  ordinarily  be 


Mat.  L.  Ins.  Co.  v.  Gibson,  52  Ga.  640;  Axson 
v.  Belt,  103  Ga.  578.  See  also  Bruce  v.  Crews, 
39  Ga.  544,  99  Am.  Dec.  467.  But  this  re- 
quirement may  be  waived.  Thomas  v.  State, 
59  Ga.  784. 

1.  Iowa.  —  Code  Iowa  (1897),  §  4620;  Hyde 
v.  Woolfolk,  1  Iowa  159;  Baker  v.  Mygatt,  14 
Iowa  131;  Morris  v.  Sargent,  18  Iowa  90;  Lay 
v.  Wissman,  36  Iowa  305;  Whitaker  v.  Parker, 
42  Iowa  585;  Singer  Mfg.  Co.  v.  McFarland, 
53  Iowa  540;  State  v.  Calkins,  73  Iowa  128; 
Riordan  v.  Guggerty,  74  Iowa  688;  Hammond 
v.  Wolf,  78  Iowa  227. 

2.  Kentucky.  —  Stat.  Ky.  (1894),  §  1649;  An- 
drews v.  Hayden,  88  Ky.  455;  Froman  v. 
Com..  (Ky.  1897)42  S.  W.  Rep.  728. 

3.  Louisiana.  —  Proof  of  handwriting  may  be 
made  by  experts  or  by  comparison.  Rev. 
Civ.  Code,  art.  2245;  Garland's  Rev.  Code 
Prac.  La.  (1894),  art.  325;  Sauve  v.  Dawson,  2 
Mart.  (La.)  202;  Clark  v.  Cochran,  3  Mart. 
(La.)  353;  Harris  v.  Patten,  2  La.  Ann.  217; 
City  Bank  v.  Foucher,  9  La.  405;  Plicque  v. 
Labranche,  9  La.  559;  Temple  v.  Smith,  7  La. 
Ann.  562;  Whitney  v.  Bunnell,  8  La.  Ann.  429; 
McDonogh's  Succession,  18  La.  Ann.  419; 
State  v.  Barrow,  31  La.  Ann.  691. 

If  the  two  experts  disagree,  the  court  has  no 
power  to  appoint  a  third,  Barfield  v.  Hewlett, 
6  Mart.  N.  S.  (La.)  78;  though  by  consent  of 
the  parties  a  third  acted  in  Lecarpentier  v. 
Dclery,  4  Mart.  (La.)  454. 

The  expert  must  decide  from  comparison 
alone,  and  not  from  outside  information.  Le- 
carpentier v.  Delery,  4  Mart.  (La.)  454. 

There  must  be  more  than  one  paper  with 
which  to  make  the  comparison.  Barfield  v. 
Hewlett,  6  Mart.  N.  S.  (La.)  78. 

4.  Missouri.  —  The  English  statute  is  re-en- 
acted in  this  state.  Laws  1895,  p.  284  ;  Burns's 
Prac.  Code  Mo.  (1896),  §  1398;  State  v.  God- 
dard,  146  Mo.  177. 

5.  Montana.  —  Code  Civ.  Pro.  Mont.  (1895), 
63235.  For  decision  prior  to  the  statute,  see 
Davis  v.  Fredericks,  3  Mont.  262. 

6.  Nebraska.  —  Code  Civ.  Pro.  Neb.,  S  344; 
Huff  v.  Nims,  11  Neb.  363;  Grand  Island 
Banking  Co.  v.  Shoemaker,  31  Neb.  124; 
Madison  First  Nat.  Bank  v.  Carson,  48  Neb. 
763.  Sec  also  Capital  Nat.  Bank  v.  Williams, 
35  Neb.  410. 

7.  Now  Jersey. —  2  Gen.  Stat.  N.  J.  (1895),  p. 
1400:  Mutual  Ben.  I..  Ins.  Co.  v.  Brown,  30  N. 
J.  l>|.  193;  Yeomans  v.  Petty,  40  N.  J.  Eq. 
495- 
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8.  New  York.  —  Act  of  Feb.  28,  1880,  Laws 
1880,  c.  36,  amended  by  Laws  1888,  c.  555 
(Rev.  Stat.  N.  Y.,  9th  ed.,  p.  2469).  As  to  the 
purpose  and  scope  of  the  amendatory  act,  see 
Shaw  v.  Bryant,  90  Hun  (N.  Y.)  374.  For  de- 
cisions under  the  act  of  1880,  see  Peck  v.  Cal- 
laghan,  95  N.  Y.  73;  Bruyn  v.  Russell,  52  Hun 
(N.  Y.)  17.  See  generally  Winnie  v.  Tousley, 
36  Hun  (N.  Y.)  190;  Mutual  L.  Ins.  Co.  v. 
Suiter,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
404;  Mortimer  v.  Chambers,  63  Hun  (N.  Y.) 
335;  Meyers  v.  Hunt,  (Supm.  Ct.  Gen.  T.)  17 
N.  Y.  Supp.  637;  Sprague  v.  Sprague,  80  Hun 
(N.  Y.)  285. 

9.  Oregon.  —  Hill's  Annot.  Laws  Oregon 
(1892),  §  765;  Holmes  v.  Goldsmith,  147  U.  S. 
150;  Green  v.  Terwilliger,  56  Fed.  Rep.  384; 
Munkers  v.  Farmers'  Ins.  Co.,  30  Oregon  211; 
State  v.  Tice,  30  Oregon  457. 

10.  Rhode  Island.  — Gen.  Laws  R.  I.  (1896),  c. 
244,  §  44.  For  cases  prior  to  the  statute,  see 
Kinney  v.  Flynn,  2  R.  I.  319;  State  v.  Brown, 
4  R.  I.  528.  70  Am.  Dec.  168. 

11.  Tennessee.  —  Annot.  Code  Tenn.  (1896), 
§  5560.  This  act  is  constitutional.  Powers  v. 
McKenzie,  90  Tenn.  167. 

The  statute  does  not  authorize  the  introduc- 
tion of  writings  by  persons  other  than  the  per- 
son whose  handwriting  is  in  dispute,  and 
hence  the  writing  of  an  alleged  forger  is  not 
admissible  for  the  purpose  of  comparing  it 
with  the  writing  charged  to  be  a  forgery. 
Franklin  v.  Franklin,  90  Tenn.  44,  following 
Peck  v.  Callaghan,  95  N.  Y.  73;  Powers  v. 
McKenzie,  90  Tenn.  167. 

12.  Wisconsin.  —  Stat.  Wis.  (1896),  §  4189a. 

13.  Texas. — Code  Crim.  Pro.  Tex.  (1895),  art. 
794;  Phillips  v.  State,  6  Tex.  App.  364;  Jones 
v.  State,  7  Tex.  App.  457. 

14.  Irrelevant  Papers  Admissible  under  Statutes 
—  England.  —  Birch  v.  Ridgway,  1  F.  &  F.  270. 

California.  —  People  v.  Bibby,  91  Cal.  470. 
See  also  People  v.  Mitchell,  92  Cal.  590. 

New  York.  —  Peck  v.  Callaghan,  95  N.  Y.  73; 
Mutual  L.  Ins.  Co.  v.  Suiter,  131  N.  Y.  557,  42 
N.  Y.  St.  Rep.  394. 

Oreeon. —  Holmes  v.  Goldsmith,  147  U.  S. 
150;  Munkers  v.  Farmers'  Ins.  Co.,  30  Oregon 
211. 

Tennessee  —  Powers  v.  McKenzie,  90  Tenn. 
167. 

15.  See  State  v,  Fritz,  23  La.  Ann.  55,  ap- 
parently decided  without  reference  to  the  stat- 
ute. 

16.  Franklin  v.  Franklin,  go  Tenn.  44. 
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governed  by  a  state  statute  authorizing  proof  of  handwriting  by  comparison,1 
but  such  statutes  have  no  effect  upon  criminal  proceedings  in  the  courts  of  the 
United  States.2 

(5)  The  Standard  of  Comparison  —  (a)  Generally.  —  The  general  doctrine  as 
to  what  papers  may  be  used  as  standards  with  which  to  compare  a  disputed 
writing  in  order  to  determine  its  genuineness  or  falsity  has  already  been  con- 
sidered in  effect  in  former  sections  of  this  article  in  which  the  competency  of 
comparison  of  handwriting  in  evidence  has  been  discussed.  It  has  been  seen 
that  in  all  jurisdictions  papers  already  in  evidence  for  other  purposes,  proved 
or  admitted  to  be  genuine,  as  well  as  undisputed  papers  forming  part  of  the 
record  of  the  case,  are  held  to  be  proper  standards  of  comparison ;  but  that  as 
to  irrelevant  papers  the  decisions  are  not  uniform.  By  some  courts  such 
papers  are  received  as  standards  when  their  genuineness  is  admitted  or  proved, 
while  other  courts  reject  such  evidence  except  in  certain  cases,  and  by  still 
others  they  are  rejected  in  all  cases.  There  remain  now  to  be  discussed 
certain  principles  governing  the  admission  of  writings  as  standards  apart  from 
the  question  of  their  relevancy  to  the  issues  before  the  court. 

(b)  Proof  of  Genuineness  —  Standard  Must  Be  Proved  Genuine.  —  Before  a  written 
instrument  can  be  used  as  a  standard  of  comparison  its  genuineness  must  be 
satisfactorily  established,  either  by  other  evidence  or  by  the  admission  of  the 
adverse  party.3 

Character-of  Evidence  Kequired.  —  While  it  is  universally  declared  that  the  evi- 


1.  Holmes  v.  Goldsmith,  147  U.  S.  150; 
Green  v.  Terwilliger,  56  Fed.  Rep.  384. 

2.  U.  S.  v.  Jones,  10  Fed.  Rep.  469. 

3.  Genuineness  of  Standard  Must  Be  Established 
—  United  States.  —  Shannon  v.  Fox,  1  Cranch 
(C.  C.)  133;  Green  v.  Tervvilliger,  56  Fed.  Rep. 
334. 

California. — Spottiswood  v.  Weir,  80  Cal. 
448. 

Connecticut.  —  Tyler  v.  Todd,  36  Conn.  218. 
Georgia.  —  McVicker    v.    Conkle,    96  Ga. 
584. 

Iowa.  —  Hyde  v.  Woolfolk,  1  Iowa  159;  Wil- 
son v.  Irish,  62  Iowa  260;  Winch  v.  Norman, 
65  Iowa  186.  See  State  v.  Van  Tassel,  103 
Iowa  6. 

Kansas.  —  Gilmore  v.  Swisher,  59  Kan.  172. 
Louisiana.  —  Conrad  v.  Slate  Bank,  10  Mart. 
(La.)  700. 

Maine.  —  Stale  v.  Thompson,  80  Me.  194,  6 
Am.  St.  Rep.  172. 

Massachusetts.  —  Com.  v.  Eastman,  1  Cush. 
(Mass.)  189,  48  Am.  Dec.  596;  Martin  v. 
Maguire,  7  Grav  (Mass.)  177;  Com.  v.  Coe,  115 
Mass.  481;  Costello  v.  Crowell,  133  Mass.  352, 
139  Mass.  588. 

Michigan.  —  People  v.  Cline,  44  Mich.  290. 

New  Jersey.  —  Crissman  v.  Schoonover,  3  N. 
J.  L.  116. 

New  York.  —  Clark  v.  Douglass.  5  N.  Y. 
App.  Div.  547. 

North  Carolina.  —  Jarvis  v.  Vanderford,  116 
N.  Car.  147. 

Oregon.  —  Under  the  Oregon  statute  the 
standards  must  be  admitted  or  treated  as  gen- 
uine.   State  v.  Tice,  30  Oregon  457. 

Pennsylvania.  —  Baker  v.  Haines,  6  Whart. 
(Pa.)  284,  36  Am.  Dec.  224;  Depue  v.  Place,  7 
Pa.  St.  428. 

South  Carolina.  —  Desbrow  v.  Farrow,  3 
Rich.  L.  (S.  Car.)  382;  State  v.  Ezekiel,  33  S. 
Car.  115. 

Texas.  —  Eborn  v.  Zimpelman,  47  Tex.  503, 
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26  Am.  Rep.  315;  Sartor  v.  Bolinger,  59  Tex. 
411;  Phillips  v.  State,  6  Tex.  App.  364;  Hatch 
v.  State,  6  Tex.  App.  384. 

Vermont.  —  Adams  v.  Field,  21  Vt.  256; 
State  v.  Horn,  43  Vt.  20;  Rowell  v.  Fuller,  59 
Vt.  688. 

A  mortgage,  though  duly  acknowledged,  is 
not  a  standard,  unless  the  signature  be 
proved.  Hyde  v.  Woolfolk,  1  Iowa  159.  Nor 
is  an  answer  to  a  letter,  without  other  proof 
of  genuineness  than  its  receipt,  a  standard. 
McKeone  v.  Barnes,  108  Mass.  344.  Nor  the 
writing  in  a  diary  which  the  party  admits  is 
his  diary,  unless  the  writing  be  proved.  Van 
Sickle  v.  People,  29  Mich.  61. 

A  Person's  Signatures  to  Documents  on  File  in 
the  general  land  office  are  admissible  as  stand- 
ards with  which  to  compare  an  alleged  forged 
signature  purporting  to  be  his.  Rogers  v. 
State,  it  Tex.  App.  608. 

The  Signature  of  a  Justice  of  Peace  in  His 
Docket  Book  is  admissible  as  a  standard. 
Marshall  v.  Hancock,  80  Cal.  82. 

The  Signature  to  an  Appeal  Bond  filed  in  the 
case  is  admissible  as  a  standard  of  compari- 
son. Sauve  v.  Dawson,  2  Mart.  (La.)  202. 
See  supra,  this  section,  With  Papers  Already 
in  Case. 

An  Ancient  Document,  received  in  evidence  as 
such,  but  the  handwriting  of  which  is  not 
otherwise  proved,  may  be  admitted  as  a  stand- 
ard of  comparison.  Thompson  v.  Bennett,  22 
U.  C.  C.  P.  393,  by  Gwynne,  J. 

Indorsement  on  Note  as  Standard.  —  In  Reg.  ». 
Tower,  20  N.  Bruns.  168,  in  order  to  prove  the 
contents  of  a  writing  signed  by  R.,  it  was  held 
admissible  to  introduce  as  a  standaid  for  R.'s 
signature  a  bill  of  exchange  which  R.  had  in- 
dorsed to  the  defendant,  and  which  the  de- 
fendant had  subsequently  indorsed,  it  being 
considered  that  the  defendant's  indorsement 
created  an  estoppel  with  respect  to  R.'s. 
Weldon,  J.,  dissented. 
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dence  of  genuineness  must  be  of  a  satisfactory  character,1  there  is  some  differ- 
ence of  opinion  as  to  what  amounts  to  satisfactory  proof.  It  is  held  by  some 
courts  that  the  genuineness  of  the  standard  should  be  proved  by  the  testimony 
of  a  witness  or  witnesses  who  saw  it  written,  by  the  admission  of  the  other 
party,  or  by  other  evidence  of  equal  certainty.8  Other  courts  hold  that  the 
court  is  to  be  governed  by  the  usual  rule  as  to  the  proof  of  facts  in  civil  cases 
generally,  and  it  is  sufficient  if  the  genuineness  of  the  standard  be  established 
by  a  fair  balance  of  the  testimony.3 

Proof  of  standard  by  Comparison.  —  It  has  been  held  that  the  genuineness  of  the 
instrument  offered  as  the  standard  of  comparison  cannot  be  proved  by  com- 
paring it  with  some  other  writing.  * 

Proof  of  Genuineness  Question  for  Court.  —  The  question  whether  the  genuineness 
of  the  standard  is  satisfactorily  established  is  for  the  trial  judge,5  and  his 
decision  is  not  subject  to  review  unless  based  upon  an  error  of  law  or  upon 
evidence  which,  as  a  matter  of  law,  was  insufficient  to  justify  his  finding.6 

(c)  Use  of  Letter-press  or  Photographic  Copies.  —  The  general  rule  is  that  the  instru- 
ment used  as  a  standard  of  comparison  must  be  in  the  original  handwriting  of 
the  person  whose  handwriting  is  in  issue. 


1.  Genuineness  of   Standard  Must  Be  Clearly 

Proved  —  England. —  Beaumont  v.  Perkins,  i 
Phill.  Ecc.  78. 

Iowa.  —  Hyde  v.  Woolfolk,  I  Iowa  159; 
Wilson  v.  Irish,  62  Iowa  260;  Winch  v.  Nor- 
man, 65  Iowa  186;  Sankey  v.  Cook,  82  Iowa  125. 

Massachusetts.  —  Com.  v.  Eastman,  1  Cush. 
(Mass.)  189,  48  Am.  Dec.  596;  McKeone  v. 
Barnes.  108  Mass.  344. 

New  York.  —  Clark  v.  Douglass,  5  N.  Y. 
App.  Div.  547;  People  v.  Corey,  148  N.  Y.  476. 

Pennsylvania.  —  Baker  v.  Haines,  6  Whart. 
(Pa.)  284,  36  Am.  Dec.  224;  Depue  v.  Place,  7 
Pa.  St.  428;  Cohen  v.  Teller,  93  Pa.  St.  123. 

Texas.  —  Eborn  v.  Zimpelman,  47  Tex.  503, 
26  Am.  Rep.  315. 

Vermont.  —  Adams  v.   Field,  21    Vt.  256; 
Rowell  v.  Fuller,  59  Vi.  688. 

For  cases  in  which  the  genuineness  of  the 
standard  was  held  to  be  sufficiently  established, 
see  Goza  v.  Browning,  96  Ga.  421;  Hall  v. 
Van  Vrankin,  (Supm.  Cl.  Gen.  TJ64  How.  Pr. 
(N.  Y.)407,  28  Hun  (N.  Y.)  403;  Mortimers. 
Chambers,  63  Hun  (N.  Y.)  335;  Brant  v.  Den- 
nison,  (Pa.  1885)  5  Atl.  Rep.  869;  Walker  v. 
State,  14  Tex.  App.  609. 

Circumstantial  Evidence  of  Genuineness.  —  I  n  an 
action  against  an  administrator  on  a  promis- 
sory note  purporting  to  have  been  signed  by 
his  intestate,  who  was  illiterate,  by  his  mark, 
it  was  held  that  other  notes  so  signed  and  paid 
by  the  decedent,  found  among  his  papers, 
might  be  used  for  the  purpose  of  determining 
the  genuineness  of  the  signature  to  the  note  in 
issue,  and  that  it  was  not  essential  that  the 
execution  of  such  notes  should  be  shown  by 
direct  proof,  but  that  it  might  be  inferred  from 
the  circumstances.    Little?'.  Rogers,  99  Ga.  95. 

Proof  of  Standard  by  Witnesses.  —  The  genu- 
ineness of  the  writing  offered  as  a  standard  of 
comparison  may  be  proved  by  the  testimony 
of  a  qualified  witness.  Manning  v.  State,  37 
Tex.  Crim.  180. 

Bui  the  genuineness  of  the  proposed  standard 
cannot  be  proved  by  the  opinion  of  a  witness 
derived  9olcly  from  his  general  knowledge  of 
the  handwriting  of  the  person  whose  hand- 
writing it  purports  to  be.    Com.  v.  Eastman, 
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1  Cush.  (Mass.)  1S9,  48  Am.  Dec.  596,  followed 
in  Sankey  v.  Cook,  82  Iowa  125;  Eborn  v. 
Zimpelman,  47  Tex.  503,  26  Am.  Rep.  315; 
Phillips  v.  State,  6  Tex.  App.  364;  Hatch  v. 
State,  6  Tex.  App.  384;  Heacock  v.  State,  13 
Tex.  App.  97.  See  also  Heard  v.  State,  9  Tex. 
App.  1;  Chester  v.  State,  23  Tex.  App.  577. 

An  Acknowledgment  by  a  Convict  of  the  genu- 
ineness of  a  writing,  the  convict  being  incom- 
petent as  a  witness,  will  not  render  such  writ- 
ing admissible  as  a  standard  for  such  convict's 
handwriting.    Long  7'.  State,  10  Tex.  App.  186. 

2.  Proof  by  Direct  or  Equivalent  Evidence  Re- 
quired. —  Hyde  v.  Woolfolk,  1  Iowa  159;  Baker 
v.  Haines,  6  Whart.  (Pa.)  284,  36  Am.  Dec. 
224;  Cohen  v.  Teller,  93  Pa.  St.  123.  See  also 
Power  v.  Frick,  2  Grant  Cas.  (Pa.)  306;  Brant 
v.  Dennison,  (Pa.  1885)  5  Atl.  Rep.  869. 

In  Ohio,  where  the  standard  is  not  a  paper 
already  in  the  case,  or  admitted  to  be  genuine, 
its  genuineness  must  be  proved  by  persons 
who  testify  directly  and  positively  to  its  hav- 
ing been  written  by  the  party.  Calkins  v. 
State,  14  Ohio  St.  222;  Bragg  v.  Col  well,  19 
Ohio  St.  407;  Pavey  v.  Pavey,  30  Ohio  St.  600. 

3.  Proof  by  Preponderance  of  Evidence  Held 
Sufficient.  —  Rowell  v.  Fuller,  59  Vt.  688. 

It  has  been  declared  that  genuineness  should 
be  established  by  proof  so  clear  that,  were  it  an 
issue  in  the  case,  a  verdict  would  be  directed 
for  the  paper's  genuineness.  Clark  v.  Doug- 
lass, 5  N.  Y.  App.  Div.  547.  See  also  Sankey 
v.  Cook,  82  Iowa  125. 

But  the  mode  of  proof  of  genuineness  is  to 
be  regulated  by  the  general  rules  of  evidence 
applicable  to  the  proof  of  any  handwriting. 
McKay  v.  Lasher,  121  N.  Y.  482. 

4.  Winch  v.  Norman,  65  Iowa  186. 

5.  Proof  of  Genuineness  Question  for  Court.  — 
Egan  v.  Cowan,  50  Ir.  L.  T.  223;  Hughes  v. 
Dinorbcn,  32  L.  T.  271;  State  v.  Thompson,  80 
Me.  194,  6  Am.  St.  Rep.  172;  Com.  v.  Coe,  115 
Mass.  481;  Costelo  v.  Crowell,  139  Mass.  588; 
Hall  v.  Van  Vrankin,  (Supm.  Ct.  Gen.  T.)  64 
How.  Pr.  (N.  Y.)  407,  28  Hun  (N.  Y.)  403; 
Rowell  v.  Fuller,  59  Vt.  688. 

6.  Costelo  :\  Crowell,  139  Mass.  588.  But 
sec  Egan  v.  Cowan,  30  Ir.  L.  T.  223. 
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Letter-press  Copies.  —  Thus  letter-press  copies  have  been  held  incompetent  as 

standards. 1 

Photographic  Copies  —  Photographs  Generally  Inadmissible.  —  According  to  the  weight 
of  authority  photographic  reproductions  of  the  genuine  handwriting  of  the 
person  whose  handwriting  is  in  controversy  cannot  be  used  as  standards  with 
which  to  compare  the  disputed  writing.3 

Photographs  of  Documents  on  File  in  Public  Archives.  —  But  the  use  for  this  purpose 
of  photographic  copies  of  signatures  to  instruments  on  file  in  the  public  archives 
has  been  permitted,  the  production  of  the  originals  in  such  case  being  impracti- 
cable.3 In  such  case  it  must  be  shown,  however,  that  the  photographic  copy 
is  an  exact  reproduction  of  the  original  signature.4 

Where  the  Original  Documents  Are  in  Evidence,  it  seems  well  settled  that  photo- 
graphic copies  and  enlargements  of  the  disputed  writing  and  of  other  writings 
proved  or  admitted  to  be  genuine  may  be  used  in  evidence  b)^  the  jury  or  by 
experts  as  aids  in  determining  the  genuineness  or  falsity  of  the  writing  in  dis- 
pute,5 provided  they  be  made  with  the  requisite  care.6 

(d)  Writings  Specially  Prepared  —  Writing  by  Witness  on  Stand,  —  The  general  rule 
seems  to  be  well  settled  that  where  the  genuineness  of  a  person's  handwriting 
is  in  dispute  he  cannot  offer  in  his  own  favor  other  specimens  of  his  writing 
made  after  the  controversy  arose,  and  for  the  purpose  of  being  so  used,  as 
standards  with  which  to  compare  the  disputed  writing.  He  is  confined  to  the 
production  for  this  purpose  of  papers  written  by  him  before  the  controversy 
commenced,  or  of  those  subsequently  written  by  him  in  the  usual  course  of 
business  and  under  such  circumstances  as  to  negative  all  idea  that  they  were 
written  for  the  purpose  of  being  used  as  evidence  in  his  own  favor.7 

A  Writing  by  a  Witness  on  the  Stand  is  not  admissible  as  a  standard  in  favor  of 
such  witness.8    But  where  a  witness  has  denied  what  purports  to  be  his  hand- 


1.  Use  of  Letter-press  Copies  Incompetent.  — 

Com.  v.  Eastman,  I  Cush.  (Mass.)  189,  48  Am. 
Dec.  596;  Cohen  v.  Teller,  93  Pa.  St.  123.  See 
also  Com.  v.  Jeffries,  7  Allen  (Mass.)  548,  83 
Am.  Dec.  712. 

2.  Photographic  Copies  Not  Admissible  as  Stand- 
ards. —  Tome  v.  Parkersburg  Branch  R.  Co. 
39  Md.  36,  17  Am.  Rep.  540;  Maclean  v. 
Schripps,  52  Mich.  214;  Hynes  v.  McDermott, 
82  N.  Y.  41,  37  Am.  Rep.  538;  Vanderslice  v. 
Snyder,  4  Pa.  Dist.  424;  Eborn  v.  Zimpelman, 
47  Tex.  503,  26  Am.  Rep.  315;  Geer  v.  Mis- 
souri Lumber,  etc.,  Co.,  134  Mo.  85,  55  Am. 
St.  Rep.  489;  Houston  v.  Blythe,  60  Tex.  506. 
See  also  Matter  of  Foster,  34  Mich.  21;  Crane 
v.  Horton,  5  Wash.  479. 

For  a  general  treatment  of  the  use  and  ad- 
missibility in  evidence  of  photographs,  see  the 
title  Photographs. 

Photographic  copies  of  genuine  handwriting 
are  not  admissible  as  standards  of  comparison 
if  the  originals  can  be  produced.  Maclean  v. 
Scripps,  52  Mich.  214. 

In  Matter  of  Gordon,  50  N.  J.  Eq.  397,  the 
court  compared  photographic  copies  of  dis- 
puted and  genuine  signatures. 

3.  Photographic  Copies  of  Public  Documents  Held 
Admissible.  — See  Re  Stephens,  L.  R.  9  C.  P. 
187,  8  Moak48i;  Luco  v.  U.  S.,  23  How.  (U. 
S.)  515;  Mardes  v.  Meyers,  8  Tex.  Civ.  App. 
542. 

4.  Photographic  Copy  Must  Be  Exact  Reproduc- 
tion of  Original.  —  Geer  v.  Missouri  Lumber, 
etc.,  Co.,  134  Mo.  85,  56  Am.  St.  Rep.  489; 
Houston  v.  Blythe,  60  Tex.  506;  Buzard  v. 
McAnulty,  77  Tex.  438. 

5.  Photographs  Admissible  Where  Original  Is  in 
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Evidence.  —  Green  v.  Terwilliger,  56  Fed.  Rep. 
384;  Riggs  v.  Powell,  142  111.  453;  Marcy  v. 
Barnes,  16  Gray  (Mass.)  161,  77  Am.  Dec.  405; 
Frank  v.  Chemical  Nat.  Bank,  37  N.  Y.  Super. 
Ct.  26;  Rowell  v.  Fuller,  59  Vt.  688.  But  see 
Tome  v.  Parkersburg  Branch  R.  Co.,  39  Md. 
36,  17  Am.  Rep.  540. 

In  an  action  involving  the  genuineness  of 
the  signature  to  a  written  instrument,  it  was 
held  that  photographs  of  the  disputed  signature 
and  of  two  other  signatures  purporting  to  be 
by  the  same  person,  already  in  evidence,  and 
of  another  signature  admitted  to  be  genuine, 
were  competent  evidence.  Rowell  v.  Fuller, 
59  Vt.  688. 

6.  Enlargements  Must  Be  Made  with  Requisite 
Care.  —  Crane  v.  Horton,  5  Wash.  479. 

7.  Writings  Specially  Prepared  Not  Admissible 
as  Standards.  —  Hickory  v.  U.  S.,  151  U.  S.  303; 
Travers  b.  Snyder,  38  111.  App.  379;  Com.  v. 
Allen,  128  Mass.  46,  35  Am.  Rep.  356;  Springer 
v.  Hall,  83  Mo.  693,  53  Am.  Rep.  598;  Sander- 
son v.  Osgood,  52  Vt.  309. 

This  rule  has  been  held  to  prevent  a  party 
who  denies  the  signature  to  an  instrument  in 
suit,  from  giving  in  evidence  his  sworn  signa- 
ture to  the  pleadings  in  the  case.  Springer  v. 
Hall,  83  Mo.  693,  53  Am.  Rep.  598;  Travers  v. 
Snyder,  38  111.  App.  379. 

It  has  been  held,  however,  that  the  fact  that 
the  writing  offered  as  a  standard  was  written 
after  the  commencement  of  the  action  will  not 
render  it  incompetent,  but  may  be  considered 
by  the  jury  as  affecting  its  weight.  Singer 
Mfg.  Co.  v.  McFarland,  53  Iowa  540. 

8.  Witness  Not  Permitted  to  Write  for  Purpose 
of  Making  Evidence  in  His  Own  Favor.  —  U.  S.  v. 
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writing,  he  may  on  cross-examination  be  called  upon  to  write  in  order  that 
such  writing  may  be  compared  with  the  disputed  writing  for  the  purpose  of 
contradicting  him.1 

(e)  Standard  Must  Be  Produced  in  Court.  —  It  is  obviously  essential,  in  order  that 
there  may  be  a  comparison  of  handwriting  in  the  technical  sense,  that  the 
standard  of  comparison  should  be  produced  in  court.2 

(6)  Who  May  Make  Comparison  —  (a)  Generally  —  In  Great  Britain.  —  At  com- 
mon law,  as  has  been  seen,  comparison  of  a  disputed  writing  was  allowed  only 
with  other  writings  already  properly  in  the  case,  no  comparison  with  irrelevant 
writings  being  permitted.  This  comparison  could  be  made  only  by  the  jury.3 
Under  the  statute  now  in  force  in  Great  Britain  authorizing  comparison  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine,  the  com- 
parison may  be  made  by  witnesses  or  by  the  jury  without  the  intervention  of 
witnesses.4 

In  the  United  states.  —  The  rules  adopted  in  the  various  states  of  the  Ameri- 
can Union  as  to  who  may  make  the  comparison  when  permissible  are  not 
entirely  uniform.  In  some  of  the  states  the  question  does  not  seem  to  have 
been  directly  raised. 

Comparison  by  Jury  or  Witnesses.  —  In  a  number  of  states,  particularly  in  those 
where  the  matter  is  regulated  by  statute,  the  comparison  may  be  made  by  the 


Jones,  10  Fed.  Rep.  469;  Williams  v.  State, 
61  Ala.  33;  King  v.  Donahue,  110  Mass.  155,  14 
Am.  Rep.  589,  Com.  v.  Allen,  128  Mass.  46, 
35  Am.  Rep.  356;  McGlasson  v.  State,  37  Tex. 
Crim.  620;  Slate  v.  Koonlz,  31  W.  Va.  127. 
See  also  Hutchins's  Case,  4City  Hall  Rec.  (N. 
Y.)  119. 

But  in  Williams's  Case,  I  Lewin  C.  C.  123, 
on  the  trial  of  an  indictment  for  forgery,  the 
court  called  upon  the  person  whose  name  was 
alleged  to  have  been  forged,  to  write  his  name 
for  the  jury  to  compare  the  alleged  forged  sig- 
nature therewith. 

Writing  to  Show  Nerves  Affected.  —  It  is  error 
to  permit  one  who  claims  that  his  nerves  were 
affected  by  an  injury,  to  write  his  signature 
before  the  jury  for  the  purpose  of  comparing 
such  signature  with  one  written  shortly  after 
the  accident.    Gulzoni  v.  Tyler,  64  Cal.  334. 

Where  Handwriting  Has  Changed  Since  Disputed 
Signatures.  —  Where  an  adult  witness  testified 
that  she  had  written  the  indorsements  on  cer- 
tain notes  when  a  child  and  that  her  handwrit- 
ing had  since  very  much  changed  and 
improved,  it  was  held  that  it  was  not  error 
to  refuse  to  compel  her  to  rewrite  such  in- 
dorsements at  the  trialjfor  the  purpose  of  com- 
parison.   Williams  v.  Riches,  77  Wis.  569. 

Party  Estopped  to  Object  to  Witness  Writing  on 
Stand. —  Where  a  witness,  at  the  instance  of  the 
plaintiff,  had  been  permitted,  over  the  defend- 
ant's objection,  to  write  on  the  stand  for  the 
purpose  of  comparison,  and  the  defendant 
afterwards  on  cross-examination  also  asked 
the  witness  to  write,  it  was  held  that  the  de- 
fendant could  not  on  appeal  be  heard  to  com- 
plain of  the  introduction  of  such  evidence  by 
the  plaintiff.    Allen  v.  Gardner,  47  Kan.  337. 

1.  Writing  Name  by  Witness  Permissible  on 
Crois-oxamination.  —  Osborne  71.  Hosier,'.  Mod. 
167,  I  loll  194;  Doe  v.  Wilson,  10  Moo.  P.  C. 
S02;  Cobbelt  v.  Kilminster,  4  F.  &  F.  490; 
Reg.  v.  Taylor,  6  Cox  C.  C.  58;  Bradford  v. 
People,  22  Colo.  157:  Chandler  v.  Le  Barron, 
45  Me.  534;  Roe  v.  Roc,  40  N.  Y.  Super.  Ct.  1; 
Bronncr  v.  Loomls,  14  llun(N.  Y.)34i;  San- 


275 


derson  v.  Osgood,  52  Vt.  309.  See  also  Griffin 
v.  State,  90  Ala.  596;  Smith  v.  King,  62  Conn. 
515. 

In  Houghton  First  Nat.  Bar.k  v.  Robert,  41 
Mich.  709,  and  Gilbert  v.  Simpson,  6  Daly  (N. 
Y.)  29,  the  contrary  was  held,  upon  the  princi- 
ple that  irrelevant  papers,  of  which  such  writ- 
ing would  be  one,  are  not  admissible  for  the 
sole  purpose  of  comparison. 

Where  a  Witness  on  Direct  Examination  Admits 
the  Genuineness  of  a  Disputed  Signature,  a  writ- 
ing made  by  him  on  cross-examination  may 
be  used  to  test  his  veracity.  People  v.  De 
Kroyfi,  49  Hun  (N.  Y.)  71;  Huff  v.  Nims,  11 
Neb.  363. 

2.  Standard   Must   Be   Produced  in  Court.  — 

Tyler  v.  Todd,  36  Conn.  218;  Woodman  v. 
Dana,  52  Me.  9. 

But  it  has  been  held  that  a  witness  may 
testify  as  to  the  similarity  of  a  disputed  signa- 
ture with  other  signatures  of  the  same  person 
with  which  he  has  compared  it,  although  the 
latter  signatures  are  not  produced  in  court. 
Baily  v.  State,  (Tex.  Crim.  1897)  38  S.  W.  Rep. 
992. 

3.  No  Comparison  by  Witnesses  at  Common  Law 
—  Great  Britain.  —  See  supra,  this  section, 
Historical  Statement/  Garrells  V.  Alexander,  4 
Esp.  37;  Rex  v.  Cator,  4  Esp.  117;  Greaves  v. 
Hunter,  2  C.  &  P.  477,  12  E.  C.  L.  225;  Cler- 
mont v.  Tullidge,  4  C.  &  P.  1,  19  E.  C.  L.  247. 

4.  Consult  the  English  statute.  Sec  supra, 
this  section,  Under  Statutes. 

In  Cobbctt  v.  Kilminsicr,  4  F.  &  F.  490,  the 
jurors  were  permitted  to  make  ihe  comparison 
apparently  without  the  aid  of  witnesses. 

In  King  v.  King,  30  U.  C.  Q.  B.  26,  a  case 
heard  before  two  justices,  the  chief  justice 
being  absent,  the  court  was  equally  divided. 
Wilson,  J.,  was  "  content  to  follow  "  Cobbctt 
v.  Kilminsicr,  4  F.  &  F.  490;  Morrison.  J.,  re- 
fused to  be  bound  by  a  nisi  pnus  decision,  and 
thought  that  under  the  statute  the  disputed 
writing  and  the  standard  could  not  be  submit- 
ted directly  to  the  jury,  when  no  comparison 
had  been  made  by  witnesses. 
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jury,  by  witnesses,  or  by  both.1 

Comparison  by  witnesses  Only.  —  In  North  Carolina  comparison  of  handwriting, 
when  permissible,  may  be  made  by  witnesses  only,  no  comparison  by  the  jury 
being  allowed.2  In  Indiana  it  is  held  that  the  jury  may  make  the  comparison, 
with  or  without  the  aid  of  experts,  with  papers  .already  in  the  case,  but  that 
only  expert  witnesses  may  make  the  comparison  with  irrelevant  papers.3 

Comparison  by  Jury  Only.  —  In  Pennsylvania  the  jury  alone  may  make  the 
comparison.4 

Comparison  by  Court.  —  In  trials  without  a  jury  the  comparison  may  be  made 
by  the  court.5  And  in  all  cases  it  seems  that  in  its  discretion  the  court  may 
compare  the  genuine  and  the  disputed  writings.6 

By  Appellate  Court.  —  Moreover,  where  an  appellate  court  tries  a  case  de  novo 
upon  the  evidence,  the  comparison  may  be  made  by  such  court.' 

Comparison  by  Referee.  —  In  a  trial  before  a  referee  the  comparison  maybe 
made  by  him.8 

Witness  Must  Be  Expert.  —  A  witness  called  to  prove  handwriting  by  compari- 
son must  be  an  expert  in  handwriting.9 

Right  of  Jury  to  Make  Comparison  in  Jury  Room.  —  Where  comparison  by  the  jury 
is  permitted  it  seems  competent  for  the  jurors  to  take  the  genuine  and  dis- 
puted writings  into  the  jury  room  for  the  purpose  of  making  the  comparison.10 

Use  of  Magnifying  Glass  by  Jury.  — The  jurors  may  make  use  of  a  magnifying 
glass  to  aid  them  in  making  the  comparison.11 

(b)  Previous  Knowledge  of  Person's  Handwriting  Not  Essential.  —  In  cases  in  which 
a  comparison  of  handwriting  by  experts  is  permitted,  it  is  not  necessary  that 
the  person  by  whom  the  comparison  is  made  should  have  had  any  previous 
knowledge  of  the  handwriting  of  the  person  whose  handwriting  is  in  question.12 


1.  Comparison  by  Jury  or  Witnesses.  —  Such  is 

the  rule  in  Connecticut,  Kansas,  South  Carolina, 
and  Texas.  See  Tyler  v.  Todd,  36  Conn.  218; 
Macomber  v.  Scott,  10  Kan.  335;  Benedict  v. 
Flanigan,  18  S.  Car.  506,  44  Am.  Rep.  5S3; 
Kennedy  v.  Upshaw,  64  Tex.  411.  And  it  is 
so  provided  by  statute  in  California,  Iowa, 
Montana,  Nebraska,  and  Oregon. 

Under  the  New  York  statute  writings  may 
nol  be  submilted  to  the  jury  for  comparison 
without  any  comparison  by  witnesses.  Glenn 
v.  Roosevelt,  62  Fed.  Rep.  550;  People  v. 
Pinckney,  67  Hun  (N.  Y.)  428. 

2.  No  Comparison  by  Jury  —  North  Carolina. 
—  Pope  v.  Askew,  1  Ired.  L.  (23  N.  Car.)  16,  35 
Am.  Dec.  729;  Outlaw  v.  Hurdle,  1  Jones  L. 
(46  N.  Car.)  150;  Otey  v.  Hoyt,  3  Jones  L.  (48 
N.  Car.)  407;  Watson  z:  Davis,  7  Jones  L.  (52 
N.  Car.)  178;  Fuller  v.  Fox,  101  N.  Car.  119,  9 
Am.  St.  Rep.  27;  Tunstall  v.  Cobb,  109  N.  Car. 
316. 

3.  Indiana. — Chance  v.  Indianapolis,  etc., 
Gravel  Road  Co.,  32  Ind.  472;  Huston  v. 
Schindler,  46  Ind.  38. 

4.  Comparison  by  Jury.  —  See  Pennsylvania 
cases  cited  supra,  p.  265,  note  5. 

5.  Comparison  by  Judge.  —  See  Redford  v. 
Peggy,  6  Rand.  (Va.)  317. 

In  a  trial  without  a  jury,  the  judge  is  not 
precluded  by  the  fact  that  experts  have  testi- 
fied in  the  case,  from  making  a  comparison 
between  a  disputed  writing  and  other  writings 
admitted  to  be  genuine.  Millington  v.  Mill- 
ington,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
320. 

6.  See  Henderson  v.  Hackney,  16  Ga.  521; 
Moodv  ».  Rowell,  17  Pick.  (Mass.)490,  28  Am. 
Dec.  317;  Yeomans  v.  Petty,  40  N.  J.  Eq.  495; 


Merchant's  Will,  Tuck.  (N.  Y.)  151.  And  see 
the  statutes  of  several  of  the  states  in  which 
the  submission  of  the  writings  to  the  court  is 
authorized. 

7.  Comparison  by  Appellate  Court.  —  Morris  v. 
Sargent,  18  Iowa  90.  See  Matter  of  Gordon, 
50  N.  J.  Eq.  397. 

In  Burdick  v.  Hunt,  43  Ind.  381,  it  was  held 
that  the  Supreme  Court  could  decide  nothing 
as  to  the  genuineness  of  a  signature  from  a 
comparison  of  signatures.  The  decision  of 
the  court  seems  to  have  been  based  upon  the 
fact  that  the  documents  were  not  regularly 
brought  up  before  it. 

8.  By  Referee.  —  Hunt  v.  Lawless,  (N.  Y. 
Super.  Ct.)  7  Abb.  N.  Cas.  (N.  Y.)  113.  See 
Sutton  v.  Campbell,  2  Thomp.  &  C.  (N.  Y.)  595. 

9.  Witness  Must  Be  Expert.  —  Griffin  v.  State, 
90  Ala.  596;  Spottiswood  v.  Weir,  80  Cal.  448; 
Wimbish  v.  State,  89  Ga.  294;  Woodman  v. 
Dana,  52  Me.  9;  Omaha  First  Nat.  Bank 
v.  Lierman,  5  Neb.  247;  McKay  v.  Lasher,  42 
Hun  (N.  Y.)  270. 

10.  Right  of  Jury  to  Make  Comparison  in  Jury 
Room.  —  See  Udderzook  v.  Com.,  76  Pa.  St. 
340;  Bird  v.  Millar,  1  McMull.  L.  (S.  Car.)  123. 
Compare  Matter  of  Foster,  34  Mich.  21. 

The  jury  may  take  the  genuine  and  disputed 
writings  into  the  jury  room  for  comparison 
where  this  is  not  objected  to.  Bailey  v.  State, 
(Tex.  Crim.  1897)  38  S.  W.  Rep.  992. 

11.  Kannon  v.  Galloway,  2  Baxt.  (Tenn.)  230; 
Hatch  v.  State,  6  Tex.  App.  384. 

12.  Previous  Knowledge  of  Handwriting  on  Part 
of  Person  Making  Comparison  Not  Necessary.  — 
Keyser  v.  Picknell,  4  App.  Cas.  (D.  C.)  198; 
Macomber  v.  Scott,  10  Kan.  335;  Woodman  v, 
Dana,  52  Me.  9;  Moody  v.  Rowell,  17  Pick. 

276  Volume  XV. 


Proof  of  Handwriting. 


HANDWRITING. 


Modes  of  Proof. 


(7)  Similarity  of  Handwriting  as  Evidence  of  Forgery.  —  Where  a  disputed 
and  a  genuine  signature  are  found  upon  comparison  to  be  precisely  alike  in 
every  respect,  this  is  ordinarily  regarded  as  strong  evidence  that  the  disputed 
signature  is  a  forgery,1  inasmuch  as  a  person  will  almost  never  write  twice  in 
exactly  the  same  manner. 

e.  By  Expert  Witnesses  —  (1)  Generally.  —  The  discussion  of  expert 
testimony  here  presented  is  confined  to  matters  relating  exclusively  to  experts 
in  handwriting  as  distinguished  from  expert  witnesses  generally,  the  general 
subject  of  expert  and  opinion  evidence  being  fully  treated  elsewhere  in  this 
work.2 

(2)  Who  Are  Experts.  —  There  is  no  rule  of  law  fixing  the  precise  amount 
of  experience  or  degree  of  skill  necessary  to  constitute  one  an  expert  in  hand- 
writing. It  is  not  necessary  that  the  witness  should  be  engaged  in  any 
particular  occupation,  or  claim  to  be  a  professional  expert.  Any  person  who 
has  had  such  experience  in  the  examination  of  handwriting  as  to  enable  him 
to  note  and  distinguish  the  characteristics  of  handwriting  is  competent  to 
testify  as  an  expert.3  Thus,  attorneys  at  law,4  bank  officers,5  bookkeepers,6 
business  men,7  county  officials,8  teachers  of  writing,9  and  other  persons  ,0who 


(Mass.)  490,  28  Am.  Dec.  317;  Moye  v.  Hern- 
don,  30  Miss,  no;  Miles  v.  Loomis,  75  N.  Y. 
288,  31  Am.  Rep.  470;  Hicks  v.  Person,  19 
Ohio  426;  Calkins  v.  State,  14  Ohio  St.  222. 
But  see  Page  v.  Homans,  14  Me.  478;  Mer- 
chant's Will,  Tuck.  (N.  Y.)  151. 

1.  Exact  Similarity  of  Writings  Evidence  that 
One  Is  Forged.  —  Howland  Will  Case,  4  Am.  L. 
Rev.  625;  Day  v.  Cole,  65  Mich.  129;  Hunt  v. 
Lawless,  (N.  Y.  Super.  Ct.)  7  Abb.  N.  Cas.  (N. 
Y.)  113.  See  also  Tavlor  Will  Case,  (Surrogate 
Ct.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  300. 

2.  See  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  414. 

Testimony  of  Expert  and  Nonexpert  Witnesses 
Contrasted.  —  No  witness  except  an  expert  is 
competent  to  give  an  opinion  as  to  the  genu- 
ineness of  handwriting  simply  by  comparison 
of  hands,  and  this  is  done  by  the  production 
of  the  standard  in  open  court.  Nonexperts 
can  give  opinions  only  in  cases  where  they 
have  previous  acquaintance  and  knowledge  of 
the  handwriiing  by  which  the  genuineness  of 
the  controverted  specimen  is  to  be  tested. 
The  expert  need  have  no  previous  acquaint- 
ance or  knowledge  of  the  standard  to  authorize 
him  to  express  an  opinion  from  comparison. 
The  nonexpert  cannot  express  an  opinion 
without  such  previous  acquaintance  or  knowl- 
edge. Woodman-/.  Dana,  52  Me.  9.  See  also 
Travis  v.  Brown,  43  Pa.  St.  9,  82  Am.  Dec.  540. 

3.  Who  Are  Experts  —  Need  Not  Be  Professional. 
—  Christman  v.  Pearson,  100  Iowa  634;  Ort  v. 
Fowler,  31  Kan.  478;  Sweetser  v.  Lowell,  33 
Mc.  446;  Com.  v.  Williams,  105  Mass.  62; 
Murphy  v.  Hagerman,  Wright  (Ohio)  293; 
BeneJict  -'.  Flanigan,  18  S.  Car.  506,  44  Am. 
Rep.  583.  Sec  generally  the  title  Expert  and 
Opinion  Evidence,  vol.  12,  p.  414. 

A  witness  giving  evidence  under  the  English 
statute  need  not  be  a  professional  expert,  or  a 
person  whose  skill  in  the  comparison  of  hand- 
writing has  been  gained  in  the  way  of  his  pro- 
fessional business.  Reg.  v.  Silvcrlock,  [  1 894] 
2  Q,  I'..  766 

4.  Attorneys  at  Law.  —  Eisfield  v.  Dill,  71 
Iowa  442;  Abbott  v.  Coleman,  22  Kan.  250; 
State  v.  Phair,  48  Vt.  366. 


But  an  attorney  who  shows  no  special  ex- 
perience and  does  not  claim  to  be  able  to  give 
an  opinion  upon  which  any  great  reliance  can 
be  placed  is  not  an  expert.  Ellingvvood  v. 
Bragg,  52  N.  H.  488. 

5.  Bank  Officers.  —  Green  v.  Terwilliger,  56 
Fed.  Rep.  384;  Hendrix  v.  Gillett,  6  Colo. 
App.  127;  Lyon  v.  Lyman,  9  Conn.  55;  Forgey 
v.  Cambridge  City  First  Nat.  Bank,  66  Ind. 
123;  Stone  Hubbard,  7  Cush.  (Mass.)  595; 
Dubois  v.  Baker,  30  N.  Y.  355;  Hadcock  v. 
O'Rourke,  (Buffalo  Super.  Ct.  Gen.  T.)  6  N.  Y. 
Supp.  549;  Kennedy  v.  Upshaw,  66  Tex.  442; 
Speiden  v.  State,  3  Tex.  App.  156,  30  Am. 
Rep.  126;  Walker  v.  State,  14  Tex.  App.  609; 
Bratt  y.  State,  38  Tex.  Crim.  121;  Riley  v. 
State,  (Tex.  Crim.  1898)  44  S.  W.  Rep.  498; 
Tucker  v.  Kellogg,  8  Utah  n. 

But  the  testimony  of  a  bank  cashier  is  not 
entitled  to  any  more  credit  than  that  of  another 
person  of  equal  skill.  Murphy  v.  Ilagerman, 
Wright  (Ohio)  293. 

6.  Bookkeepers.  —  Bradford  v.  People,  22 
Colo.  157;  Vinton  v.  Peck,  14  Mich.  287;  Ken- 
nedy v.  Upshaw,  66  Tex.  442;  State  v.  Ward, 
39  Vt.  225. 

7.  Business  Men  of  Experience  in  Handwriiing. 

—  Hyde  v.  Woolfolk,  1  Iowa  159;  Edmunston 
v.  Henry,  45  Mo.  App.  346;  Korncgay  v. 
Kornegay,  117  N.  Car.  242;  Kennedy  v.  Up- 
shaw, 66  Tex.  442. 

8.  County  Officials  —  Officers  of  Court  —  County 
Auditor.  —  Eisfield  v.  Dill,  71  Iowa  442. 

Clerk  of  Court.  —  Yates  v.  Yates,  76  N.  Car. 
142;  Kennedy  v.  Upshaw,  66  Tex.  442;  Bratt 
?'.  State,  38  Tex.  Crim.  121.  But  sec  People 
V.  Spooner,  1  Den.  (N.  Y.)  343. 

Register  of  Deeds.  —  State  v.  Dc  Graff,  113  N. 
Car.  688;  Korncgay  v.  Korncgay,  117  N.  Car. 
242. 

9.  Teachers  of  Writing.  —  Eisfield  r.  Dill.  71 
Iowa  442;  Bacon  v.  Williams,  13  Gray  (Mass.) 
525;  Vinton  v.  Peck,  14  Mich.  287. 

10.  For  Other  Examples  of  persons  held  to  be 
experts  in  handwriiing,  sec  Withee  p.  Rowe, 
45  Mc.  571;  Man  y  v.  Barnes,  16  Grav  (Mass.) 
161,  77  Am.  Dec.  405;  Com.  ?•.  Ncfus,  135 
Mass.  533;    State  V.    David,    131    Mo.  380; 
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in  their  business  or  occupation  have  had  large  experience  in  the  examination 
and  study  of  handwriting,  have  been  held  to  be  experts. 

(3)  Competency  and  Testimony  of  Experts- — (a)  witness  Must  Be  Expert.  —  In 
order  to  render  a  witness  competent  to  testify  as  an  expert  in  handwriting,  he 
must  be  shown  to  possess  skill  and  experience.1  The  witness  need  not  claim 
in  express  terms  to  be  an  expert ;  it  is  sufficient  if  he  states  facts  showing  that 
from  his  experience  he  is  competent  to  express  an  opinion  as  to  handwriting.2 
He  must,  however,  claim  to  have  had  such  experience  as  to  qualify  him  to 
express  an  opinion.3 

(b)  Cross-examination  —  Testing  Expert.  —  For  the  purpose  of  determining  whether 
a  witness  is  an  expert,  it  is  proper  to  ask  him  any  question  tending  to  show 
his  experience  and  skill.4 

Testing  Expert  with  Other  Papers.  —  The  decisions  as  to  whether  it  is  or  is  not 
competent  to  test  the  skill  of  an  expert  by  asking  his  opinion  as  to  the  identity 
of  the  handwriting  in  dispute  with  that  of  other  papers,  are  few  in  number  and 
generally  conflicting.  It  has  been  held  that  the  expert  may  be  tested  on 
cross-examination  by  so  asking  his  opinion  as  to  other  writings  not  already  in 
the  case  and  not  admitted  to  be  genuine.5  There  are  several  decisions,  how- 
ever, that  the  expert  may  not  be  tested  with  other  papers  not  relevant  to  the 
case.6 

(c)  To  What  Expert  May  Testify  —  Aids  to  Testimony  —  Generally.  —  It  seems  that  an 

Wheeler,  etc.,  Mfg.  Co.  v.  Buckhout,  60  N.  J. 
L.  102;  Chester  v.  State,  23  Tex.  App.  577. 

A  Secretary  and  Treasurer  of  a  City  whose  duty- 
it  was  to  compare  handwriting  was  held  to  be 
an  expert.    State  v.  De  Graff,  113  N.  Car.  688. 

An  Inspector  of  Franks  in  the  post  office  was 
held  competent  to  testify  as  an  expert.  Rex  v. 
Cator,  4  Esp.  117. 

J .  Witnesses  Must  Be  Shown  to  Be  Expert.  — 
Goldstein  v.  Black,  50  Cal.  462;  Tyler  v.  Todd, 
36  Conn.  218;  Mixer  v.  Bennett,  70  Iowa  329; 
Page  v.  Homans,  14  Me.  478;  Wagner  v. 
Jacoby,  26  Mo.  530;  State  v.  Tompkins,  71  Mo. 
613;  State  v.  Owen,  73  Mo.  440;  Ellingwood 
v.  Bragg,  52  N.  H.  488. 

Witnesses  who  have  no  expert  knowledge  on 
the  subject  are  incompetent  to  testify  whether 
a  written  instrument  can  be  so  altered  by  the 
use  of  chemicals  as  to  show  no  trace  of  such 
alteration.  Birmingham  Nat.  Bank  v.  Brad- 
ley, 116  Ala.  142. 

Witness  Must  Have  Had  Experience.  —  The 
mere  fact  that  a  witness  has  been  engaged  in 
an  occupation  in  which  he  might  have  gained 
experience  is  not  sufficient  to  qualify  him  as 
an  expert  unless  it  further  appears  that  he  has 
had  such  experience.  Ort  v.  Fowler,  31  Kan. 
478.  See  also  Winch  v.  Norman,  65  Iowa 
186. 

Testimony  as  to  Erasure  by  Nonexpert  Witness. 

—  A  witness  need  not  be  an  expert  to  testify 
as  to  an  erasure  in  a  written  instrument  where 
the  question  is  not  one  of  skill  or  science  but 
is  simply  one  of  vision.  Yates  v.  Waugh,  1 
Jones  L.  (46  N.  Car.)  483. 

2.  Witness  Need  Not  Claim  to  Be  Expert.  — 
Glover  v.  Gentry,  104  Ala.  222:  Hyde  v.  Wool- 
folk,  1  Iowa  159. 

Where  a  witness  testified  that  he  was  not  a 
professional  expert  in  handwriting,  but  that 
he  had  had  some  experience  in  examining 
handwriting,  and  while  not  claiming  to  have 
any  extra  skill  over  business  men,  thought  he 
was  as  good  a  judge  as  business  men  gen- 
erally, it  was  held  that  he  was  competent  as 


an  expert.  Hyde  v.  Woolfolk,  1  Iowa  159. 
See  supra,  this  section,  Who  Are  Experts. 

3.  Witness  Must  Claim  to  Have  Had  Experience. 
—  Where  a  witness  testified  that  he  had  never 
before  been  called  upon  to  testify  on  the  ques- 
tion of  the  similarity  or  dissimilarity  of  hand- 
writings, and  had  never  been  employed  in 
making  such  comparisons,  though  he  had 
sometimes  compared  signatures  of  other  per- 
sons when  disagreements  as  to  their  genuine- 
ness had  arisen  in  the  course  of  business,  it 
was  held  that  he  was  incompetent  as  an  expert. 
Goldstein  v.  Black,  50  Cal.  462. 

4.  Witness  May  Be  Interrogated  as  to  His  Ex- 
perience.—  Tyler  v.  Todd,  36  Conn.  218;  Roe 
v.  Roe,  40  N.  Y.  Super.  Ct.  1. 

For  the  purpose  of  determining  whether  a 
witness  is  an  expert  it  is  proper  to  inquire  of 
him  as  to  his  residence,  his  occupation,  and  the 
length  of  time  he  has  been  engaged  in  busi- 
ness that  would  qualify  him  to  judge  of  hand- 
writing, and  also  as  to  his  actual  experience 
in  such  matters  as  a  witness.  Tyler  v.  Todd, 
36  Conn.  218. 

5.  Testing  Expert  with  Irrelevant  Papers  Not 
Admitted  to  Be  Genuine.  —  Thomas  v.  State,  103 
Ind.  419;  Travelers  Ins.  Co.  v.  Sheppard,  85 
Ga.  751. 

Expert  witnesses  who  have  testified  as  to  the 
genuineness  of  a  signature  may  be  tested  by 
asking  them  to  make  comparisons  between 
signatures  of  another  witness  in  the  case,  one 
genuine  and  the  other  written  by  an  agent. 
Johnston  Harvester  Co.  v.  Miller,  72  Mich.  265, 
16  Am.  St.  Rep.  536. 

8.  Eight  to  Test  Expert  with  Irrelevant  Papers 
Denied.  —  U.  S.  v.  Chamberlain,  12  Blatchf. 
(U.  S.)  390;  Rose  v.  Springfield  First  Nat. 
Bank,  91  Mo.  399,  60  Am.  Rep.  25S.  But  see 
West  v.  State,  22  N.  J.  L.  212,  in  which  case 
the  propriety  of  such  a  test  seems  to  have 
been  admitted,  the  question  before  the  court 
being  whether  the  witness  might  be  tested  by 
showing  him  only  a  part  of  the  writing,  the 
res',  being  concealed. 
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expert  may  testify  as  to  any  matter  bearing  upon  the  genuineness  of  a  disputed 
writing  regarding  which  an  opinion  can  be  formed  from  an  inspection  of  the 
writing  itself. 

illustrations.  —  Thus  he  may  testify  as  to  the  characteristics  of  the  hand- 
writing in  question  as  to  whether  the  writing  is  natural  or  feigned  ; 2  as  to 
alterations,  additions,  or  erasures;  3  as  to  whether  the  whole  of  an  instrument 
was  written  by  the  same  hand,  with  the  same  pen  and  ink,  and  at  the  same 
time;4  as  to  whether  two  instruments  or  signatures  were  written  with  the 
same  ink;5  as  to  whether  an  instrument  was  written  with  a  pen;6  or  as  to 


1.  Testimony  of  Experts  as  to  Characteristics  of 
Handwriting.  —  An  expert  may  testify  as  to  the 
condition  and  appearance  of  the  words  and  of 
the  letters  and  characters  in  a  disputed  writing 
and  may  point  out  and  explain  similarities  and 
differences.  U.  S.  v.  Chamberlain,  12  Blatchf. 
(U.  S.)390;  Riordan  v.  Guggerty,  74  Iowa  688; 
Hawkins  v.  Grimes,  13  B.  Mon.  (Ky.)  257; 
Frank  v.  Chemical  Nat.  Bank,  37  N.  Y.  Super. 
Ct.  26;  Roe  v.  Roe,  40  N.  Y.  Super.  Ct.  1; 
Dryer  v.  Brown,  52  Hun  (N.  Y.)  321;  Good- 
year v.  Vosburgh,  63  Barb.  (N.  Y.)  154. 

Crowded  Appearance  of  Words.  —  An  expert 
acquainted  with  the  handwriting  of  the  alleged 
writer  was  allowed  to  testify  that  the  writing  on 
a  note  was  more  crowded  than  the  maker's 
usual  writing,  as  bearing  on  the  question 
whether  the  note  was  written  before  or  after 
the  signature.  Dubois  v.  Baker,  30  N.  Y.  355, 
affirming  40  Barb.  (N.  Y.)  556.  But  in  Jewett 
v.  Draper,  6  Allen  (Mass.)  434,  it  was  held  in- 
competent for  an  expert  to  testify  as  to  his 
opinion,  founded  upon  the  situation  and 
crowded  appearance  of  certain  words,  that 
they  were  interpolated  in  a  written  instrument 
after  the  signature. 

2.  Whether  Writing  Is  Natural  or  Feigned  — 
England.  —  The  opinion  of  a  post-office  in- 
spector of  franks  as  to  whether  a  signature 
was  natural  or  feigned  has  been  held  compe- 
tent. Goodtitle  v.  Braham,  4  T.  R.  497;  Rex 
v.  Cator,  4  Esp.  117.  But  see  Gurney  v.  Lang- 
lands,  5  B.  K  Aid.  330,  7  E.  C.  L.  118;  Carey 
v.  Pitt,  Peake  Add.  Cas.  130.  Such  evidence 
has  been  admitted  in  the  ecclesiastical  courts. 
Saph  v.  Atkinson,  1  Add.  Ecc.  218. 

Indiana.  —  Cox  v.  Dill,  85  Ind.  334. 

A/aine.  —  Withec  v.  Rowe,  45  Me.  571. 

Massachusetts.  —  Moody  v.  Rowell,  17  Pick. 
(Mass.)  490,  28  Am.  Dec.  317;  Com.  v.  Web- 
ster. 5  Cush.  (Mass.)  295,  52  Am.  Dec.  711. 

New  York.  —  People  v.  Hewit,  (Oyer  &  T. 
Ct.)  2  Park.  Crim.  (N.  Y.)  20;  Hunt  v.  Law- 
less, (N.  Y.  Super.  Ct.)  7  Abb.  N.  Cas.  (N.  Y.) 
113;  Goodyear  v.  Vosburgh,  63  Barb.  (N.  Y.) 
154;  Miles  v.  Loomis,  75  N.  Y.  288,  31  Am. 
Rep.  470;  Sudlow  v.  Warshing,  108  N.  Y.  520, 
distinguishing  Kownig  v.  Manly,  49  N.  Y.  192, 
10  Am.  Rep.  346.  Compare  the  early  case  of 
People  v.  Spooner,  1  Den.  (N.  Y.)  343. 

Pennsylvania.  — Travis  v.  Brown.  43  Pa.  St. 
9,  82  Am.  Dec.  540;  Burkholder  v.  Plank,  69 
Pa.  St.  229. 

The  opinion  of  an  expert  is  competent  as  to 
whether  a  signature  is  in  a  genuine  or  an  imi- 
tated hand,  but  such  evidence  is  in  general  de- 
serving of  but  little  consideration,  and  is  often 
wholly  immaterial.  Moody  v.  Rowell,  17 
Pick.  (Mass.)  490,  28  Am.  Dec.  317. 

Thus  an  expert  was  allowed  to  Rive  his 
opinion  that  a  mark  could  not  have  been  that 


of  a  very  aged  man,  but  was  simulated. 
Lansing  v.  Russell,  3  Barb.  Ch.  (N.  Y.)  325. 

3.  Alterations,  Additions,  or  Erasures. —  Reg. 
v.  Williams,  8  C.  &  P.  434,  34  E.  C.  L.  466; 
Kruse  v.  Chester,  66  Cal.  353;  Hendrix  v.  Gil- 
lett,  6  Colo.  App.  127;  Pate  v.  People,  8  111. 
644;  Hawkins  v.  Grimes,  13  B.  Mon.  (Ky.) 
257;  Edelin  v.  Sanders,  8  Md.  118;  Vinton  v. 
Peck,  14  Mich.  287;  Moye  v.  Ilerndon,  30 
Miss,  no;  Dubois  v.  Baker,  30  N.  Y.  355; 
Hadcock  v.  O'Rourke,  (Buffalo  Super.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  549;  Ballentine  v. 
White,  77  Pa.  St.  20. 

On  a  question  of  the  genuineness  of  a  writ- 
ten instrument  the  opinions  of  experts  as  to 
alterations  and  additions  alleged  to  have  been 
made  in  and  to  such  writing  are  competent 
though  such  experts  be  unacquainted  with  the 
handwriting  of  the  writer  of  the  instrument; 
but  such  evidence  is  intrinsically  weak  and 
ought  to  be  rece;ved  by  the  jury  with  great 
caution.    Moye  r.  Herndon,  30  Miss.  no. 

4.  Whether  All  on  Single  Occasion  with  Same 
Pen. —  Fulton  v.  Hood,  34  Pa.  St.  365,  75  Am. 
Dec.  664.  See  also  Ellingvvood  i*.  Bragg,  52 
N.  H.  488. 

An  expert  may  testify  as  to  whether  the 
whole  of  an  instrument  was  written  at  the 
same  time.  Cooper  v.  Bockett,  4  Moo.  P.  C. 
419;  Quinsigamond  Bank  v.  Hobbs,  11  Gray 
(Mass.)  250;  Dubois  v.  Baker,  30  N.  Y.  356. 

Whether  Words  Were  Written  Before  Paper 
Folded.  —  Bacon  z.  Williams,  13  Gray  (Mass.) 
526. 

5.  Whether  Writings  Are  in  Same  Ink.  —  Farm- 
ers', etc.,  Bank  v.  Young,  36  Iowa  44;  Vinton 
v.  Peck,  14  Mich.  287. 

Whether  particular  words  are  in  the  same 
ink  as  the  rest  of  a  paper  is  a  matter  for  the 
opinion  of  a  person  whose  business  has  neces- 
sitated the  handling  of  many  letters,  checks, 
etc.    Glover  v.  Gentry,  104  Ala.  222. 

Effect  of  Blotter.  —  On  this  question  the  ex- 
pert may  testify  as  to  the  effect  of  the  use  of  a 
blotter  on  the  appearance  of  the  writing. 
Farmers',  etc..  Bank  v.  Young,  36  Iowa  44. 

Identity  of  Ink  as  Bearing  on  Dates  of  Two 
Documents.  —  The  similarity  of  the  ink  used  in 
the  execution  of  two  different  instruments  of 
different  dates  may  be  considered  on  the  ques- 
tion whether  the  instruments  were  in  fact  exe- 
cuted at  the  same  time.  Shclden  v.  Warner, 
45  Mich.  638.  See  also  Allaire  v.  Allaire,  37 
N.  J.  L.  312. 

Witness  Need  Not  Be  Expert  in  Regard  to  Color. 
—  An  experienced  witness  may  testify  that 
two  notes  were  not  written  in  ihc  same  ink, 
and  it  is  no  objection  to  his  compclcnry  that 
he  was  not  shown  to  be  an  expert  in  regard  to 
color.    Vinton  v.  Peck,  14  Mich.  287. 

6.  Whether  a  Writing  Was  Writton  with  a  Pen 
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the  age  of  a  writing.1 

To  Decipher  Obscure  Writings.  —  When  the  characters  in  which  a  paper  is  written 
are  obscure  and  difficult  to  decipher,  the  testimony  of  an  expert  in  handwriting 
is  competent  to  aid  the  court  or  jury  in  arriving  at  the  true  reading  of  the 
instrument.8 

To  Compare  Handwriting.  —  The  purpose  for  which  experts  in  handwriting  are 
most  frequently  called  upon  to  testify  is  to  decide,  from  a  comparison  of  a 
disputed  and  a  genuine  writing,  whether  the  two  were  written  by  the  same 
person.3 

An  Expert  Must  Give  His  Opinion  as  to  Facts  and  not  as  to  his  inferences  deduced 
from  the  facts.4 

Reasons  for  Opinion.  —  The  expert  may  in  all  cases  give  reasons  for  his 
opinion.5 

Use  of  Microscope.  —  An  expert  in  the  use  of  a  microscope  may  examine  the 
disputed  writing  under  the  microscope  and  testify  as  to  the  result  of  his 
examination.6  It  has  been  held,  however,  that  where  such  expert  is  not  also 
an  expert  in  handwriting  he  may  testify  only  as  to  what  he  sees  upon  such 
examination,  and  will  not  be  permitted  to  give  an  opinion  as  to  whether  the 
writing  examined  has  been  altered.7 

Use  of  Photography.  —  It  is  generally  held  that  experts  may  make  use  of 
photographic  enlargements  of  the  disputed  and  genuine  writings  as  aids  in  the 


or  with  a  certain  instrument  found  in  the  de- 
fendant's possession  is  a  matter  upon  which 
an  expert  may  testify.  Com.  v.  Webster,  5 
Cush.  (Mass.)  295,  52  Am.  Dec.  711. 

1.  Age  of  Writing.  —  See  Tracy  Peerage,  10 
CI.  &  F.  154;  Crouch  v.  Hooper,  16  Beav.  182. 

Where  witnesses,  one  of  whom  had  been  a 
county  auditor,  anoiher  a  teacher  of  penman- 
ship, and  the  others  attorneys  at  law,  stated 
that  they  were  familiar  with  old  papers  and 
writings,  and  thought  that  they  were  capable 
of  giving  an  opinion  upon  the  question,  it  was 
held  that  they  might  testify  that  an  instru- 
ment purporting  to  be  thirty  years  old  had 
been  recently  written.  Eisfield  v.  Dill,  71 
Iowa  442.  Such  evidence,  however,  was  held 
incompetent  in  Cheney  v,  Dunlap,  20  Neb. 
265,  57  Am.  Rep.  828;  Sackett  v.  Spencer,  29 
Barb.  (N.  Y.)  180. 

In  Clark  v.  Bruce,  12  Hun  (N.  Y.)  271,  the 
competency  of  such  testimony  seems  to  have 
been  admitted,  but  it  was  held  that  the  witness 
called  did  not  appear  to  be  an  expert  in  the 
matter. 

2.  Expert  Testimony  as  to  Obscurities.  —  Goblet 
v.  Beechey,  3  Sim.  24;  Masters  v.  Masters,  1 
P.  Wms.  421;  Stone  v.  Hubbard,  7  Cush. 
(Mass.)  595;  Kux  v.  Central  Michigan  Sav. 
Bank,  93  Mich.  511.  See  also  Norman  v. 
Morrell,  4  Ves.  Jr.  769. . 

What  is  the  true  reading  is  a  question  of 
fact  for  the  jury  Kux  v.  Central  Michigan 
Sav.  Bank,  93  Mich.  511 ;  Armstrong  v.  Bur- 
rows, 6  Watts  (Pa.)  266.  See  also  Jackson  v. 
Ransom,  18  Johns.  (N.  Y  )  107.  Compare 
Remon  v.  Hayward,  2  Ad.  &  El.  666,  29  E.  C. 
L.  173- 

3.  See  supra,  this  section,  By  Comparison  of 
Handwfiting. 

4.  Expert  Must  Testify  to  Pacts.  —  Kruse  v. 
Chester,  66  Cal.  353.  See  also  McGibbon  v. 
Burpee,  25  N.  Bruns.  81. 

In  People  v.  Severance,  67  Hun  (N.  Y.)  182, 
It  was  held  that  an  expert  witness,  unfamiliar 
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with  the  handwriting  of  the  person  whose 
handwriting  was  in  dispute,  could  not,  from  a 
comparison  of  the  disputed  with  genuine 
handwriting,  testify  as  to  the  genuineness  of 
the  former,  but  that  his  evidence  should  be 
confined  to  a  comparison  of  the  writings,  and 
to  his  opinion  as  to  whether  or  not  they  were 
written  by  the  same  person.  But  see  Hadcock 
v.  O'Rourke,  (Buffalo  Super.  Ct.  Gen.  T.)  6  N. 
Y.  Supp.  549. 

An  Expert  Will  Not  Be  Permitted  to  Testify  as 
to  whether  a  man  unable  to  write  could  have 
made  a  copy  of  a  signature,  Thayer  v.  Chesley, 
55  Me.  393;  nor  as  to  a  person's  ability  to  im- 
prove his  handwriting,  McKeone  v.  Barnes, 
108  Mass.  344;  nor  as  to  the  ease  with  which  a 
person's  signature  may  be  forged,  Thomas  v. 
State,  18  Tex.  App.  213. 

5.  Expert  May  Give  Reasons  for  His  Opinion.  — 
Kendall  v.  Collier,  97  Ky.  446;  Com.  7.  Web- 
ster, 5  Cush.  (Mass.)  295,  52  Am.  Dec.  711; 
Keith  v.  Lothrop,  10  Cush.  (Mass.)  453;  De- 
merritt  v.  Randall,  116  Mass.  331.  See  also 
Farmers,  etc.,  Bank  v.  Young,  36  Iowa  44; 
Winnie  v.  Tousley,  36  Hun  (N.  Y.)  190. 

All  the  Facts  upon  Which  the  Expert  Bases  His 
Opinion  should  be  before  the  court  and  jury  in 
order  that  they  may  determine,  as  far  as  pos- 
sible, whether  the  opinion  given  is  well 
founded,  and  that  the  opposing  counsel  may 
have  an  opportunity  to  cross-examine  as  to 
such  facts.    Koons  v.  State,  36  Ohio  St.  195. 

6.  Examination  of  Disputed  Writing  under 
Microscope.  —  Hadcock  v.  O'Rourke,  (Buffalo 
Super.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  549;  Steven- 
son v.  Gunning,  64  Vt.  601.  See  also  Riggs  v. 
Powell,  142  111.  453. 

An  expert  in  handwriting  and  in  the  use  of 
a  microscope  may  testify  as  to  the  result  of  an 
examination  by  him  of  a  written  instrument 
under  a  microscope,  although  both  the  writ- 
ing and  the  microscope  are  in  court.  Bridg- 
man  v.  Corey,  62  Vt.  1. 

7.  Stevenson  v.  Gunning,  64  Vt.  601. 
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study  and  explanation  of  the  characteristics  of  the  handwriting  in  controversy.1 
Use  of  Blackboard.  —  An  expert  testifying  as  to  handwriting  may  make  use  of 
blackboard  illustrations  for  the  purpose  of  illustrating  and  explaining  his 
testimony.2 

Plates  and  Tables.  —  So  also  plates  and  tables  prepared  by  an  expert  by  the 
aid  of  a  microscope  and  camera  lucida,  showing  comparisons  of  genuine  and 
disputed  signatures,  are  admissible  in  evidence.3 

(d)  Value  of  Expert  Testimony  — ■  Of  Slight  Value. —  That  the  testimony  of  experts  in 
handwriting  may  often  be  of  great  assistance  to  the  court  and  jury  in  deter- 
mining the  genuineness  of  a  disputed  signature  or  other  writing  is  generally 
recognized.4  Such  evidence,  however,  is  usually  regarded  as  of  little  weight, 
and  should  be  received  with  caution.5 

Considerations  Determining  Value.  —  Its  value  will  obviously  depend  upon  the 
knowledge  and  experience  of  the  witness,  his  general  character  and  reputation, 
and  also  more  or  less  upon  the  facts  stated  by  him  which  form  the  basis  of  his 
judgment,  and  the  reasons  given  for  his  opinion.6 

Bias  of  Witness  in  Favor  of  Party  Employing  Him. —  Another  circumstance  to  be  con- 
sidered in  determining  the  value  of  an  expert's  testimony  is  the  fact  of  his 
being  in  the  employ  of  the  party  offering  him  as  a  witness.7 

(e)  Function  of  Court  and  Jury  —  Competency  of  Witness.  —  The  question  whether  a 
witness  is  competent  to  testify  as  an  expert  is  for  the  judge,  and  his  decision 
is  not  subject  to  revi.ew  unless  clearly  erroneous.8 


1.  See  supra,  this  section.  Use  of  Letter-press 
or  Photographic  Copies.  Compare  Tavlor  Will 
Case,  (Surrogate  Ct.)  10  Abb.  Pr.  N.  S.  (N.  Y.) 
300. 

2.  Expert  May  Use  Blackboard.  —  McKay  v. 
Lasher,  121  N.  Y.  482;  Dryer  v.  Brown,  52 
Hun  (N.  Y.)  321. 

3.  Plates  and  Tables.  —  Green  v.  Terwilliger, 
56  Fed.  Rep.  384.  For  a  similar  case,  illus- 
trated with  numerous  reproductions  of  the 
writings  compared,  see  Sharon  v.  Hill,  (U.  S. 
Cir.  Ct.)  4  West  Coast  Rep.  1. 

4.  Expert  Testimony  Admissible  and  Often 
Necessary.  —  See  the  remarks  of  Hawley,  J.,  in 
Green  v.  Terwilliger,  56  Fed.  Rep.  384. 

5.  Expert  Testimony  as  to  Handwriting  of 
Slight  Value — England.  —  See  Lord  Eldon's 
remarks  in  Eaglcton  v.  Kingston,  8  Ves.  Jr. 
476. 

United  States.  —  U.  S.  v.  Pendergast.  32  Fed. 
Rep.  19S. 

District  of  Columbia.  —  Cowan  v.  Beall,  I 
MacArthur  (D.  C.)  270. 

Iowa.  —  Borland  v.  Walrath,  33  Iowa  130; 
Whitaker  v.  Parker,  42  Iowa  585;  Hammond 
v.  Wolf.  78  Iowa  227;  Bruncr  v.  Wade,  84 
Iowa  698;  State  v.  Van  Tassel,  ro3  Iowa  6. 

Louisiana.  —  Temple  v.  Smith,  7  La.  Ann. 
562. 

Mississippi.  —  Moye  v.  Hcrndon,  30  Miss, 
no. 

New  Jersey.  —  Mutual  Ben.  L.  Ins.  Co.  v. 
Brown,  30  N.  J.  Eq.  193,  32  N.  J.  Eq.  809. 

i\'ew  York.  —  Taylor  Will  Case,  (Surrogate 
Cl.J  10  Abb.  Pr.  N.  S.  (N.  Y.)  300;  Sarvcnt  v. 
Hcsdra.  5  Red'.  (M.  Y.)  47. 

Ohio.  —  Koons  v.  Stale,  36  Ohio  St.  195. 

Pennsylvania.  —  Depue  v.  Place,  7  Pa.  St. 
428. 

Vermont.  —  Adams  v.  Field,  21  Vt.  265; 
Pratt  v.  Rawson,  40  Vt.  183. 

Wisconsin.  —  Daniels  v.  Foster,  26  Wis.  686. 
The  testimony  of  an  expert  as  to  handwrit- 
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ing  is  simply  an  expression  under  oath  of  his 
opinion,  and  the  jurors  are  not  tound  by  it 
any  further  than  it  coincides  with  their  own 
opinion,  or  that  they  think  it  deserves  to  be 
ciedited  on  account  of  the  experience  of  the 
witness.  U.  S.  v.  Molloy,  31  Fed.  Rep.  19; 
Temple  v.  Smith,  7  La.  Ann.  562. 

In  Luce  v.  Coyne,  36  U.  C.  Q.  B.  305.  an 
action  upon  a  promissory  note,  the  defendant 
denied  the  signature;  an  expert  testified  that 
it  was  his.  The  jury  found  for  the  plaintiff. 
It  was  held  no  ground  for  a  new  trial  that  the 
court  did  not  instruct  the  jury  that  expert  evi- 
dence was  of  little  weight,  especially  when 
contradicted  by  direct  testimony. 

6.  Considerations  Determining  Value  of  Expert's 
Testimony.  —  Green  v.  Terwilliger,  56  Fed. 
Rep.  384.  See  also  Matter  of  Gordon,  50  N. 
J.  Eq.  397. 

The  intelligence,  skill,  and  experience  of  the 
witness  go  to  the  weight  of  his  testimony,  not 
to  his  competency.  Benedict  v.  Flanigan,  18 
S.  Car.  506,  44  Am.  Rep.  583. 

Credibility.  —  The  credibility  of  the  witness 
does  not  affect  his  competency  as  an  expert. 
It  can  therefore  be  inquired  into  only  after  his 
testimony  as  an  expert  has  been  given. 
Smyth  v.  Caswell,  67  Tex.  567. 

7.  Bias  of  Witness  in  Favor  of  Party  Employing 
Him. —  Sharon  v.  Hill,  (U.  S.  Cir.  Ct.)  4  West 
Coast  Rep.  1,  26  Fed.  Rep.  357;  Green  v. 
Terwilliger,  56  Fed.  Rep.  384;  Sarvent  v. 
Hcsdra,  5  Rcdf.  (N.  Y.)  47. 

8.  Whether  Witness  Competent  as  Expert  Ques- 
tion for  Judge.  —  Fairbank  -■.  Hughson,  58  Cal. 
314;  Bradford  v.  People,  22  Colo.  157; 
Forgcy  v.  Cambridge  City  First  Nat.  Bank,  66 
Ind.  123;  Quinsigamond  Bank  ?•.  Hobbs,  11 
Gray  (Mass.)  250;  Bacon  -■.  Williams.  13  Gray 
(Mass.)  525;  Com.  v.  Williams,  105  Mass.  62; 
Com.  v,  Nefus,  135  Mass.  533;  Com.  v.  Hall, 
164  Mass.  152;  Com.  v.  Mechan,  170  Mas9. 
362;  Ellingwood  v.  Bragg,  52  N.  H.  4S8;  Had- 
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Proof  of  Mark. 


The  Weight  of  Expert  Testimony  as  to  handwriting  is  a  question  for  the  jury,1  or 
for  the  court  in  equity  cases  or  in  trials  without  a  jury.2 

3.  Proof  of  Handwriting  of  Documents  Not  Produced  in  Court  —  Document  to  Be 
Proved  Should  Be  Produced.  —  It  is  obvious  that  where  the  handwriting  of  a  written 
instrument  is  to  be  proved  the  instrument  itself  should  be  produced  in  court 
wherever  this  is  practicable.3 

Proof  of  Handwriting  of  Lost  Paper  hy  Witness  Who  Has  Seen  It.  —  But  where  for  any 
reason  the  paper  cannot  be  produced,  as  where  it  is  lost  or  destroyed,  or  is  in 
the  hands  of  the  adverse  party,  it  is  permissible  to  prove  the  handwriting  by  a 
witness  who  has  seen  the  instrument  and  testifies  as  to  its  genuineness  from 
familiarity  with  the  handwriting  of  the  alleged  writer;*  or,  when  the  witness 
is  an  expert,  he  has  been  allowed  to  testify  by  a  comparison  of  his  recollection 
of  the  disputed  paper  with  other  writings  known  to  be  genuine.5 

Clear  Proof  Required.  —  It  has  been  held  that  more  stringent  proof  is  required 
in  such  cases  than  when  the  instrument  is  produced  in  court.6 

Witness  Must  Be  Qualified.  —  And  it  must  clearly  appear  that  the  witness  is 
qualified  to  express  an  opinion.7 

4.  Proof  of  Mark.  —  It  has  been  held  that  an  illiterate  person's  signature  by 
his  mark,  being  in  its  nature  incapable  of  identification,  cannot  be  proved.8 
But  a  mark  presenting  peculiarities  which  a  witness  claims  to  be  able  to  recog- 


cock  v.  O'Rourke,  (Buffalo  Super.  Ct.  Gen.  T.) 
6  N.  Y.  Supp.  54q;  Koons  v.  State,  36  Ohio  St. 
195;  Bratt  v.  State,  38  Tex.  Crim.  121;  State 
v.  Ward,  39  Vt.  225;  Wright  v.  Williams,  47 
Vt.  222. 

1.  Weight  of  Expert's  Testimony  for  Jury.  — 

U.  S.  v.  Malloy,  31  Fed.  Rep.  19;  U.  S.  v. 
Pendergast,  32  Fed.  Rep.  198;  Bradford  v. 
People,  22  Colo.  157;  Forgey  v.  Cambridge 
City  First  Nat.  Bank,  66  Ind.  123;  Christman 
v.  Pearson,  100  Iowa  634;  Ort  v.  Fowler,  31 
Kan.  478;  Com.  v.  Williams,  105  Mass.  62; 
Koons  v.  Stale,  36  Ohio  St.  195. 

2.  Weight  of  Evidence  for  Court  in  Trial  With- 
out Jury.  —  Green  v.  Terwilliger,  56  Fed.  Rep. 
384;  Lay  v.  Wissman,  36  Iowa  305. 

3.  Instrument  to  Be  Proved  Must  Be  Produced 
in  Court.  —  Muggie  v.  Adams,  76  Tex.  448. 

Handwriting  cannot  be  proved  by  a  com- 
parison of  a  deiailed  description  by  an  expert 
of  the  disputed  writing  with  a  similar  descrip- 
tion of  genuine  writings  not  in  evidence. 
Morey  v.  Safe  Deposit  Co.,  34  N.  Y.  Super.  Ct. 

x54-  •  . 

As  to  when  the  production  of  written  instru- 
ments will  be  excused,  see  the  title  Produc- 
tion of  Documents. 

4.  Proof  of  Lost  Instruments  by  Witness  Famil- 
iar with  Party's  Handwriting.  —  Alexander  v. 
Vye,  16  Can.  Sup.  Ct.  501;  Spottiswood  v. 
Weir,  80  Cal.  448;  State  v.  Bieckenridge,  67 
Iowa  204;  Porter  v.  Wilson,  13  Pa.  St.  641. 
See  also  Sayer  v.  Glossop,  2  Exch.  409  (witness 
admitted  to  prove  the  signature  of  party  in  a 
marriage  register,  the  original  not  being 
obtainable). 

A  person  who  has  had  possession  of  a  docu- 
ment and  destroyed  it  may  prove  that  it  was 
written  by  a  particular  individual,  although  he 
only  acquired  knowledge  of  the  handwriting 
of  such  person  some  weeks  after  the  document 
was  destroyed,  and  can  only  say  that  from  his 
recollection  of  such  document  that  it  was  writ- 
ten by  such  person.  Alexander  v.  Vye,  16 
Can.  Sup.  Ct.  501. 


Where,  in  a  case  .of  probate,  a  witness  un- 
able to  attend  the  court  was  examined  by  dep- 
osition as  to  the  handwriting  of  a  testament- 
ary paper  which  had  been  shown  to  him  by  the 
propounder  of  the  will,  but  which  was  not 
before  him  at  the  time  when  he  gave  his 
deposition,  it  was  held  that  the  testimony 
was  admissible,  its  weight  depending  upon 
the  certainty  of  the  proof  that  the  paper  pro- 
pounded for  probate  was  the  paper  that  was 
shown  to  the  witness.  Nuckols  v.  Jones,  8 
Gratt.  (Va.)  267. 

5.  Proof  by  Experts.  —  Hammond  v.  Wolf,  78 
Iowa  227;  Abbott  v.  Coleman,  22  Kan  250; 
State  v.  Shinborn,  46  N.  H.  497;  Koons  v. 
State,  36  Ohio  St.  195;  Riley  v.  State,  (Tex. 
Crim.  1898)  44  S.  W.  Rep.  498. 

6.  Clear  Proof  Required. —  Porter  v.  Wilson, 
13  Pa.  St.  641. 

The  testimony  of  experts  in  regard  to  the 
handwriting  of  a  lost  instrument  is  regarded 
as  of  less  value  than  their  testimony  as  to 
writings  produced  in  court.  Hammond  v. 
Wolf,  78  Iowa  227. 

But  in  Bradley  v.  Long,  2  Strobh.  L.  (S.  Car.) 
160,  it  was  held  that  the  fact  that  a  note  had 
been  destroyed  would  dispense  with  strict 
proof  of  the  handwriting. 

7.  Spottiswood  v.  Weir,  80  Cal.  448;  Koons 
v.  State,  36  Ohio  St.  195;  Porter  v.  Wilson,  13 
Pa.  St.  641. 

8.  Mark  Cannot  Be  Proved.  —  Watts  v.  Kil- 
burn,  7  Ga.  356;  Travers  v.  Snyder,  38  111. 
App.  379;  Allen  v.  Moss,  27  Mo.  354;  Carrier 
v.  Hampton,  11  Ired.  L.  (33  N.  Car.)  307;  Gil- 
liam v.  Perkinson,  4  Rand.  (Va.)  325.  See 
also  Jones  v.  Hough,  77  Ala.  437;  Jackson  v. 
Van  Dusen,  5  Johns.  (N.  Y.)  144,  4  Am.  Dec. 
330. 

Although  in  extraordinary  instances  the 
mark  of  an  illiterate  person  may  become  so 
well  known  as  to  be  susceptible  of  proof  like 
handwriting,  yet  generally  a  mark  cannot  be 
identified.  Carrier  v.  Hampton,  11  Ired.  L. 
(33  N.  Car.)  307. 
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Definition. 


nize  may  be  proved  by  such  witness.1 

5.  Value  of  Evidence  as  to  Handwriting.  —  Evidence  as  to  the  genuineness  of 
handwriting  is  generally  regarded  as  of  a  weak  and  unsatisfactory  character, 
not  only  from  the  exactness  with  which  handwriting  may  be  imitated,  but  also 
on  account  of  the  dissimilarities  to  be  found  in  different  specimens  of  the 
handwriting  of  the  same  person  executed  at  different  times  and  under  different 
circumstances.2  Notwithstanding  this,  however,  it  is  well  recognized  that  a 
person's  handwriting,  however  it  may  be  changed  or  affected  by  time  or 
circumstances,  like  his  face  or  voice,  will  ordinarily  exhibit  certain  distinctive 
peculiarities  by  which  it  may  be  recognized.3  Upon  principle,  therefore,  as 
well  as  from  the  necessity  of  the  case,  proof  of  handwriting,  under  proper 
restrictions,  is,  as  has  been  seen,  everywhere  admitted.  Moreover,  as  has 
been  well  said,  it  seems  that  this  kind  of  evidence,  like  all  other  probable  evi- 
dence, admits  of  every  degree  of  certainty,  from  the  lowest  presumption  to 
the  highest  moral  certainty.* 

III.  Proof  of  Identity  by  Comparison  of  Handwriting.  —  Two  writings, 
ordinarily  purporting  to  have  been  written  by  different  persons,  but  both 
shown  to  be  genuine,  may  be  compared  with  a  view  to  determining  whether 
or  not  the  writer  of  the  one  and  the  writer  of  the  other  are  in  fact  one  and  the 
same  person.  Comparison  of  handwriting  for  this  purpose  has  been  held 
competent,  though  the  attention  of  the  courts  has  been  but  seldom  directed 
to  the  subject.5 


HAPPEN.  —  See  note  6. 


1.  Proof  of  Mark  When  Peculiar.  —  George  v. 
Surrey,  M.  &  M.  516,  22  E.  C.  L.  371;  Strong 
v.  Brewer,  17  Ala.  706;  Nelius  v.  Brickell,  1 
Hayw.  (2  N.  Car.)  19;  Fogg  v.  Dennis,  3 
Humph.  (Tenn.)  47. 

In  State  v.  Tice,  30  Oregon  457,  a  witness 
who  claimed  to  be  familiar  with  the  mark  of 
an  illiterate  person  was  permitted  to  give  an 
opinion  as  to  the  genuineness  of  a  disputed 
mark  from  comparing  it  with  a  genuine  mark. 

See  generally  the  titles  Mark;  Signature. 

2.  Evidence  as  to  Handwriting  Inconclusive.  — 
Robson  v.  Rocke,  2  Add.  Ecc.  53;  Robinson  v. 
Arnet,  15  La.  262;  Matter  of  Gordon,  50  N.  J. 
Eq.  397;  Jones  v.  State,  7  Tex.  App.  457.  See 
also  supra,  this  section.  Value  of  Expert  Testi- 
mony. 

The  opinions  of  witnesses  that  an  instru- 
ment is  a  forgery,  based  upon  familiarity  with 
the  handwriting  of  the  alleged  writer,  are  the 
weakest  and  least  reliable  of  all  evidence  as 
against  direct  proof  of  the  execution  of  the  in- 
strument. Turner  v.  Hand,  3  Wall.  Jr.  (C. 
C.)  88. 

The  sworn  statement  of  a  man  of  admiited 
truth  that  he  did  not  write  certain  memoranda 
will  outweigh  the  conflicting  testimony  of  wit- 
nesses, some  of  whom  recognize  a  resemblance 
to  his  hand  writing  in  that  of  the  memoranda 
and  some  of  whom  do  not.  Bayly  v.  Fourchy, 
32  La.  Ann.  136. 

Evidence  Held  Insufficient.  —  Where,  on  the 
question  of  the  genuineness  of  a  signature, 
witnesses  testified  that  it  resembled  another 
signature  by  the  same  person  admitted  to  be 
genuine,  but  that  they  could  not  slate  that  the 
two  were  made  by  the  same  person,  it  was 
held  that  this  was  insufficient  proof  to  arlmit 
the  paper  in  evidence.  Ballard  v.  Perry,  28 
Tex.  348. 

>.  Strong  v.  Brewer,  17  Ala.  706;   Jones  v 


Hough,  77  Ala.  437;  Matter  of  Gordon,  50  N. 
J.  Eq.  397;  Plunket  v.  Bowman,  2  McCord  L. 
(S.  Car.)  13S;  Gilliam  v.  Perkinson,  4  Rand. 
(Va.)  325;  Hanriot  v.  Sherwood,  S2  Va.  I. 

4.  Per  Dargan,  C.  J.,  in  Strong  v.  Brewer, 
17  Ala.  7C6,  citing  1  Phillips  on  Ev.  484;  and 
per  Williams,  J  ,  in  Doe  v.  Suckermore,  5  Ad. 
&  El.  703,  31  E.  C.  L.  406. 

5.  Comparison  of  Handwriting  to  Prove  Identity. 
—  In  the  famous  Tichborne  trial,  handwriting 
was  admitted  as  strong  evidence  bearing  on 
the  question  of  identity.  See  The  Tichborne 
Trial,  (London  ed.)  762-783.  And  see  the  arti- 
cle "  Handwriting  as  Evidence  of  Identity," 
reprinted  from  the  Solicitors'  Journal,  in  22 
Cent.  L.  J.  316. 

Where,  in  an  action  on  an  insurance  policy, 
the  main  defense  was  that  the  insured  was  not 
dead,  but  had  absconded  in  order  to  defraud 
the  insurance  company  into  paying  the 
amount  of  the  policy  under  the  belief  that  he 
was  dead,  and  there  was  evidence  tending  to 
identify  the  insured  with  a  person  calling  him- 
self by  a  different  name  who  appeared  in  an- 
other state  a  short  lime  after  the  disappearance 
of  the  insured,  a  comparison  between  letters 
written  by  such  person  and  certain  documents 
written  by  the  insured  was  permitted  as  bear- 
ing upon  the  question  of  the  identity  of  the 
two  persons.  Travelers  Ins.  Co.  v.  Shcppard, 
85  Ga.  751. 

Upon  an  issue  of  fact  as  to  whether  A  and  B 
were  the  same  person,  it  was  held  competent 
to  compare  the  genuine  writings  of  A  and  B 
for  the  purpose  of  proving  their  identity. 
Bell  v.  Brewster,  44  Ohio  St.  690. 

6.  Happening  of  a  Vacancy.    (See  also  the 

titles  Public  Officers;  Legislature.)  —  The 

Constitution  of  the  United  States  provides  lhat 
when  a  vacancy  ImptM  in  the  representation 
from  any  state,  the  executive  authority  thereof 
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HA  PPINESS  —  HA  RBOR. 


Definitions. 


HAPPINESS.  —  As  to  the  meaning  of  this  word  as  used  in  the  Declaration 

of  Independence,  which  enumerates  among  the  inalienable  rights  of  mankind 
"the  pursuit  of  happiness,"  see  the  titles  Labor  Regulations  ;  Occupa- 
tion, Business,  and  Privilege  Taxes. 
HARASS.  —  Sec  note  I. 

HARBOR.  (Sec  also  the  titles  Marine  Insurance  ;  Navigable  Waters  ; 
NA\  IGATION;  and  see  PORT.)  —  I.  The  word  "  harbor"  in  its  usual  and  ordi- 
nary sense  means  an  indentation  in  the  coast  of  a  lake,  sea,  or  ocean,  extending 


shall  issue  writs  of  election  to  fill  such 
vacancy.  In  In  re  Representation  Vacancy, 
15  R.  I.  623,  it  was  held  that  an  illegal  election 
was  the  happening  of  a  vacancy,  within  this 
provision. 

Section  2,  art.  2,  of  the  Constitution  of  the 
United  States  provides  that  "  the  President 
shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  senate, 
by  granting  commissions,  which  shall  expire 
at  the  end  of  their  next  session."  The  phrase 
"  vacancies  that  may  happen"  used  in  this 
section,  has  been  construed  to  mean  vacancies 
that  may  exist,  including  those  lhai  may  have 
occurred  before  as  well  as  those  that  may  have 
occurred  during  the  recess.  Matterof  Farrow, 
3  Fed.  Rep.  112.  The  court  quoted  the  opinion 
of  Mr.  William  Wirt,  attorney-general  of  the 
United  States  under  President  Monroe,  as  fol- 
lows: "  In  reason  it  seems  to  me  perfectly 
immaterial  when  the  vacancy  first  arose,  for, 
whether  it  arose  during  the  session  of  the  sen- 
ate or  during  their  recess,  it  equally  requires 
to  be  filled.  The  constitution  does  not  look  to 
the  moment  of  the  origin  of  the  vacancy,  but 
to  the  state  of  things  at  the  point  of  time  at 
which  the  President  is  called  on  to  act.  *  *  * 
This  seems  to  me  the  only  construction  of  the 
constitution  which  is  compatible  with  its 
spirit,  reason,  and  purpose,  while  at  the  same 
time  it  offers  no  violence  to  its  language,  and 
these  are,  I  think,  the  governing  points  to 
which  all  sound  construction  lonks." 

The  Constitution  of  New  Jersey  provides 
that  "  when  a  vacancy  happens  during  the  re- 
cess of  the  legislature  in  any  office  which  is  to 
be  filled  by  the  governor  and  senate,  or  by  the 
legislature  in  joint  meeting,  the  governor 
shall  fill  such  vacancy,  and  the  commission 
shall  expire  at  the  end  of  the  next  session  of 
the  legislature,  unless  a  successor  shall  be 
sooner  appointed."  It  was  held  that  under 
the  clause  the  governor  may,  in  the  recess, 
make  an  appointment  to  fill  the  office  tem- 
porarily, where  the  vacancy  first  began  during 
the  session  of  the  legislature.  Fritts  v.  Kuhl, 
51  N.  J.  L.  191. 

Same  —  Creation  of  New  Circuit  or  County.  — 
Under  a  constitutional  provision  that  the  gov- 
ernor might  fill  any  vacancy  that  might  hap- 
pen in  any  office  which  he  was  authorized  to 
fill,  it  was  held  that  a  vacancy  in  a  county 
office  happened  when  a  new  county  was 
erected.  Walsh  v.  Com.,  89  Pa.  St.  419,  33 
Am.  Rep.  771. 

But  a  provision  of  the  Constitution  of  Wis- 
consin that  "  when  a  vacancy  shall  happen  in 
the  office  of  judge  of  the  Supreme  or  Circuit 
Courts,  such  vacancy  shall  be  filled  by  an 
appointment  by  the  governor,  which  shall  con- 
tinue until  a  successor  is  elected  and  quali- 
fied "  was  held  not  applicable  to  a  case  where 
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a  vacancy  existed  in  the  office  of  circuit  judge 
by  reason  of  the  creation  of  a  new  circuit  by 
the  legislature.  State  v.  Messmore,  14  Wis. 
178. 

Same  — Occur. —  In  Miller  v.  Washington,  2 
Hayw.  &  H.  (D.  C.)  244,  it  was  said:  "  The 
only  difference  in  the  two  provisions,  as  to  fill- 
ing vacancies,  is  that  in  the  city  charter  the 
power  is  to  fill  vacancies  which  may  '  occur  ' 
in  the  recess,  and  in  the  Constitution  of  the 
United  States,  to  fill  the  vacancies  which  may 
happen  in  the  recess.  In  both  the  appoint- 
ments are  to  continue  till  the  end  of  the  next 
session.  There  may  be  a  difference  in  the 
meaning  of  the  words  '  occur  '  and  happen, 
but  I  shall  indulge  in  no  verbal  criticism,  but 
treat  the  two  provisions  as  in  substance  the 
same."    See  also  Walsh  v.  Com.,  89  Pa.  St.  419. 

Happening.  —  By  a  will  made  November  15, 
1866,  the  testatrix  devised  all  her  estate  to  her 
husband  in  fee.  In  January,  1876,  she  and 
her  husband  being  about  to  travel  abroad,  she 
made  a  will,  beginning  with  the  words,  "  In 
case  of  anything  happening  us,  I  would  wish," 
etc.,  and  devising  her  estate  to  her  sister.  It 
was  held  that  the  second  will  was  contingent; 
that  the  contingency  provided  for  was  not  the 
death  of  her  husband  before  herself,  nor  the 
death  of  both  by  the  same  accident,  but  was 
the  death  of  both  while  upon  their  travels. 
The  court  said:  "  The  phrase  '  in  case  of  any- 
thing happening  us  '  is  equivalent  to  '  in  case 
of  the  death  of  myself  and  my  husband." 
Cowley  v.  Knapp,  42  N.  J.  L.  297,  302. 

Happens  to  Be.  —  A  statute  provided  that  for 
the  purpose  of  proceeding  under  it,  every 
cause  or  complaint  should  be  deemed  to  have 
arisen  in  any  place  in  which  the  person 
charged  or  complained  against  happened  to 
be.  In  construing  this  provision  Blackburn, 
J.,  in  Johnson  v.  Colam,  L.  R.  10  Q.  B.  548, 
said:  "  I  am  further  of  opinion  that  the 
words  '  happens  to  be  '  must  mean  in  any 
place  in  which  he  is  after  the  offense  is  com- 
plete." 

1.  Injuring  and  Harassing.  (See  also  the  title 
Attachment,  vol.  3,  p.  206.)  —  A  statute  re- 
quired that  the  affidavit  in  attachment  should 
state  that  the  attachment  was  not  sued  out  for 
the  purpose  of  injuring  or  Jiarassing  the  de- 
fendant. It  was  held  that  the  affidavit  stating 
that  the  attachment  was  not  sued  out  for  the 
purpose  of  injuring  and  harassing  the  defend- 
ant was  not  in  compliance  with  the  statute. 
The  court  said  that  to  comply  with  the  require- 
ments of  the  statute  the  affidavit  must  show 
"  that  the  attachment  was  not  sued  out  for  the 
purpose  of  either  injuring  the  defendant,  or 
of  harassing  him.  The  affidavit  in  question 
was  that  the  writ  was  not  sued  for  both  the 
one  and  the  other  purpose."  Moody  v.  Levy, 
58  Tex.  533. 
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into  the  country  in  such  a  manner  as  to  form  an  inlet  or  bay  sufficiently  nar- 
row between  the  headlands  to  afford  protection  to  vessels  against  wind  and 
storm  upon  the  waters.'  II.  In  the  law  of  torts,  to  harbor  is  to  receive  clan- 
destinely, or  without  lawful  authority,  a  person  for  the  purpose  of  so  conceal- 
ing him  that  another,  having  a  right  to  the  lawful  custody  of  such  person, 
shall  be  deprived  thereof ;  for  example,  the  harboring  of  a  wife  or  an  appren- 
tice in  order  to  deprive  the  husband  or  the  master  of  them  ;  or  in  a  less  tech- 
nical sense,  it  is  the  reception  of  persons  improperly.2 
HARD.  —  See  note  3. 


1.  Harbor.  —  People  v.  Kirsch,  67  Mich.  539; 
Direct  U.  S.  Cable  Co.  v.  Anglo-American  Tel. 
Co.,  2  A  pp.  Cas.  394;  New  England  Marine 
Ins.  Co.  v.  Dunham,  11  Wall.  (U.  S.)  I;  The 
Schooner  Fame,  3  Mason  (U.  S.)  147 ;  De  Lovio 
v.  Bait,  2  Gall.  (U.  S.)  398. 

A  harbor  is  a  station  for  ships;  a  place  of 
refuge,  shelter,  rest.  The  Aurania  and  The 
Republic,  29  Fed.  Rep.  103. 

In  Reg.  v.  Hannam,  2  Times  Rep.  234, 
Esher,  M.  R  ,  said:  "A  harbor,  in  its  or- 
dinary sense,  is  a  place  to  shelter  ships  from 
the  violence  of  the  sea,  and  where  ships  are 
brought  for  commercial  purposes  to  load  and 
unload  goods.  The  quays  are  a  necessary 
part  of  a  harbor."    See  also  Quay. 

A  body  of  water  need  not  be  landlocked  or 
absolutely  safe  from  every  wind  that  blows  in 
order  to  be  a  haven  or  harbor.  The  Aurania 
and  The  Republic,  29  Fed.  Rep.  103;  Hunting- 
ton v.  Lowndes,  40  Fed.  Rep.  625,  affirmed  153 
U.  S.  1.  In  the  latter  case  it  was  held  that 
H  untington  Bay,  a  body  of  water  lying  be- 
tween Lloyd's  Neck  and  Eaton's  Neck,  on  the 
north  side  of  Long  Island,  in  the  state  of  New 
York,  was  a  haven  or  harbor. 

Harbor  and  Port.  —  Harbor  and  "  port  "  are 
commonly  used  as  synonymous  terms,  but 
sometimes  "  port  "  is  used  in  a  more  general 
sense.    Martin  v.  Hilton,  9  Met.  (Mass.)  377. 

The  Grand  Eiver,  in  Michigan,  at  a  point  three 
miles  upstream  from  the  mouth,  is  not  a  har- 
bor in  the  sense  in  which  that  word  is  used  in 
the  statute  of  Michigan,  making  it  unlawful 
to  catch  fish  in  a  certain  way,  except  in  cer- 
tain places,  inter  alia,  the  harbors  connected 
with  Lake  Michigan.  People  v.  Kirsch,  67 
Mich.  542. 

Land  —  Wills.  —  In  Nichols  v.  Lewis,  15 
Conn.  137,  it  was  held  that  harbor  as  used  in 
a  will  referred  to  the  land  about  a  bay  rather 
than  to  the  bay  itself;  and  the  court  said  that 
this  was  not  an  uncommon  meaning. 

Harbor  Fees.  —  The  power  to  lay  a  tax  on 
commerce  in  the  form  of  a  tonnage  duty  on 
vessels  is  vested  in  Congress  alone;  hence  an 
ordinance  of  the  corporation  of  Washington 
which,  under  the  name  of  "  harbor  fees,"  im- 
poses such  a  duiyon  vessels  coming  to  its  port 
is  void.    Washington  v.  Barnes,  6  I).  C.  230. 

Sec  also  the  title  Taxation. 

2.  Sec  also  the  titles  APPRENTICES,  vol.  2,  p. 
507;  Haiif.as  Corpus,  ante;  Husband  and 
W 1  i  k,  post;  Parent  and  Child;  and  sec  Jones 
v.  Van  Zandt,  5  How.  (U.  S.)  227. 

Conceal -- Harboring  81aves.  —  Upon  the  con- 
struction of  the  word  harbor  as  used  in  the 
Fugitive  Slave  Act,  Grier,  J.,  in  charging  the 
jury  in  Van  Metre  v.  Mitchell,  2  Wall.  Jr.  (C. 
C.)  311.  said:    "  The  word  harbor  is  defined 


285 


by  Dr.  Johnson  and  other  lexicographers,  '  to 
entertain,'  '  to  permit  to  reside,'  '  to  shelter,' 
'  to  secure,'  and  Dr.  Webster  adds '  to  secrete.' 
It  has  various  shades  of  meaning  not  exactly 
defined  by  any  synonym.  *  *  *  The  Act 
of  Congress,  by  using  the  terms  '  harbor  or 
conceal,'  assumed,  I  think,  that  the  terms  are 
not  synonymous  and  that  there  might  be  a 
harboring  without  concealment.  *  *  * 
But  neither  in  legal  use  nor  in  common  par- 
lance is  the  word  harbor  precisely  defined  by 
the  words  '  entertain  '  or  '  shelter'  given  by 
Dr.  Johnson  as  two  of  its  meanings.  It  im- 
plies impropriety  in  the  conduct  of  the  person 
giving  the  entertainment  or  shelter,  in  conse- 
quence of  some  imputations  on  the  character 
of  the  person  who  receives  it."  And  upon  the 
construction  of  the  term  in  this  connection  see 
also  Driskill  v.  Parrish,  3  McLean  (U.  S.)  631, 
5  McLean  (U.  S.)  64;  Jones  v.  Vanzandt,  2  Mc- 
Lean (U.  S  )  614,  5  How.  (U.  S.)  215;  Ray  v. 
Donnell,  4  McLean  (U.  S.)  504;  Cook  v.  Slate, 
26  Ga.  603;  McElhaney  v.  State,  24  Ala.  71; 
Eells  v.  People,  5  111.  498. 

Same  —  Harboring  Seamen. —  In  U.  S.  v. 
Grant,  55  Fed.  Rep.  414,  it  was  held  that  a  de- 
fendant might  be  guilty  under  a  statute 
against  harborina  and  secreting  seamen, 
although  there  was  no  concealment  of  his  acts. 
The  court  said:  "  Various  shades  of  mean- 
ing may  be  found  for  the  word  to  harbor, 
and,  while  it  may  be  aptly  used  to  describe  the 
furnishing  of  shelter,  lodging,  or  food  clan- 
destinely or  with  concealment,  it  may  also, 
under  certain  circumstances,  be  equally 
applicable  to  those  acts  divested  of  any  accom- 
panying secrecy.  In  the  statute  under  con- 
sideration the  inhibition  is  against  both 
harboring  and  secreting.  The  intention  evi- 
dently was  to  declare  unlawful  other  acts  than 
the  mere  concealment  of  deserting  seamen." 
See  also  the  title  Seamkn. 

Thieves.  —  The  English  Crimes  Act  of  32  & 
33  Vict,  made  it  criminal  to  harbor  thieves. 
It  was  held  that  to  harbor  meant  to  give  shel- 
ter to  persons,  or  to  permit  them  to  congre- 
gate.   Marshall  :\  Fox,  L.  R.  0  Q.  B.  370. 

3.  Hard  Labor.  (See  also  the  titles  Prisons; 
Sentence  and  IMPRISONMENT.) — A  sentence 
to  five  mouths'  imprisonment  at  hartl  labor 
was  held  valid,  although  a  later  act  excluded 
the  word  hard.  The  court  held  that  hartl 
might  be  treated  as  surplusage.  Weaver  v. 
Com.,  29  Pa.  St.  44S. 

A  statute  provided  that  any  person  con- 
victed of  manslaughter  might,  at  the  discretion 
of  the  jury,  be  imprisoned  in  the  penitentiary 
or  sentenced  to  /i«r</  labor  in  the  county  jail 
for  not  less  than  one  year.  It  was  held  that 
a  sentence  of  the  jury  on  conviction  of  man- 
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HARDPAN.  (See  also  the  title  Working  CONTRACTS.) — Hardpan  is 
defined  as  a  hard  stratum  of  earth.1 

HARMLESS  ERROR.  —  See  2  Encyc.  of  Pl.  and  Pr.  499,  title  Appeals  ; 
and  the  specific  titles  of  that  work,  as  CONTINUANCES,  vol.  4,  p.  822;  New 
Trial,  vol.  14,  p.  707,  etc. 

HARMONY.  —  See  note  2. 

HARVEST.  —  The  word  "  harvest  "  designates  the  time  when  crops  of  grain 
and  grass  are  gathered,  and  does  not  apply  to  second  crops,  cut  out  of  harvest 
season.3 

HAS. —  See  Yi  AVE,  post. 

HATH. —See  Have, post. 

HAUL.  —  See  note  4. 


slaughter  to  thirty  months  at  hard,  labor 
authorized  a  sentence  of  imprisonment  in  the 
penitentiary  for  thirty  months.  The  words 
"  hard  labor  "  are  not  necessarily  to  be  con- 
strued to  import  hard  labor  for  the  county  and 
not  for  the  state.  Gunter  v.  State,  83  Ala.  96, 
10  Crim.  L.  Mag.  428. 

Hard  Cider  —  Intoxicating  Liquors.  (See  also 
the  title  Intoxicating  Liquors;  and  see 
Cider,  vol.  6,  p.  10.)  —  In  holding  hard  cider 
to  be  within  the  prohibition  of  a  statute 
against  the  sale  of  intoxicating  liquors,  in 
State  v.  Schaefer,  44  Kan.  94,  the  court  said: 
"  Therefore  all  the  courts  will  take  judicial 
notice  that  when  the  phrase  '  hard  cider  '  is 
used  in  court  by  a  witness,  it  means  fer- 
mented cider  or  liquor,  and  is  within  the 
prohibition  of  the  statute.  If  the  witnesses 
for  the  state  had  testified  that  they  drank 
cider,  not  hard  cider,  then,  under  the  defini- 
tions of  Webster  and  some  of  the  other  lexicog- 
raphers, we  would  not  presume  that  the  cider 
was  fermented  and  intoxicating.  Bard  cider 
is  cider  excessively  fermented;  and  therefore, 
presumptively,  hard  cider  is  not  only  a  fer- 
mented liquor,  but  intoxicating."  See  also 
State  v.  McLafferty,  47  Kan.  141. 

1.  Earth  or  Bock.  —  Dickinson  v.  Poughkeep- 
sie,  75  N.  Y.  76,  2  Hun  (N.  Y.)  615,  in  which 
case  it  was  held  that  hardpan  was  to  be  classi- 
fied as  earth  rather  than  as  rock,  where  the 
contract  provided  for  the  excavation  of  earth 
and  rock  only. 

Hardpan  and  Indurated  Earth  or  Gravel  Synony- 
mous. —  Blair  v.  Corby,  37  Mo.  318;  Mansfield, 
etc.,  R.  Co.  v.  Veeder,  17  Ohio  397. 

Quantum  Meruit.  —  A  party  entered  into  a 
contract  for  the  construction  of  a  section  of  a 
canal,  by  the  terms  whereof  he  was  to  receive 
a  given  price  per  cubic  yard  for  ordinary  ex- 
cavation, and  an  increased  sum  per  cubic  vard 
for  excavation  of  rock,  but  no  compensation 
was  provided  for  excavation  of  hardpan.  In 
the  progress  of  the  work  a  large  quantity  of 
hardpan  was  excavated,  a  fair  remuneration 
for  which  exceeded  the  highest  price  specified 
in  the  contract  for  any  species  of  work.  The 
parties,  while  the  section  was  being  con- 
structed, treated  the  excavation  of  hardpan  as 
not  embraced  in  the  contract,  and  after  the 
completion  of  the  work  it  was  conceded  by  the 
canal  company,  for  whom  the  work  was  done, 
that  the  contractor  was  entitled  to  compensa- 
tion for  such  work  beyond  the  price  fixed  for 
ordinary  excavation,  but  the  parties  did  not 
agree  as  to  the  amount.    It  was  held  that  the 
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contractor  was  entitled  to  recover  for  such 
work,  upon  a  quantum  meruit,  whatever  he 
could  show  the  work  to  be  worth  Dubois  v. 
Delaware,  etc..  Canal  Co.,  12  Wend.  (N.  Y.) 
334,  affirmed  15  Wend.  (N.  Y.)  87. 

Expert.  —  What  hardpan  is,  and  whether 
any  was  found  in  excavating,  are  not  ques- 
tions relating  to  a  matter  of  science,  art,  or 
skill;  and  it  is  not  necessary  that  a  witness 
should  be  shown  to  be  qualified  as  an  expert 
before  he  can  be  thus  interrogated.  Currier  v. 
Boston,  etc.,  R.  Co.,  34  N.  H.  498.  See  gen- 
erally the  title  Expert  and  Opinion  Evidence, 
vol.  12,  p.  414. 

2.  Harmony.  — ■  The  charter  of  the  city  of  St. 
Louis  was  formed  by  a  board  of  freeholders, 
under  a  constitutional  requirement  that  it 
should  be  "in  harmony  with  and  subject  to 
the  Constitution  and  laws  of  Missouri."  In 
construing  this  provision  the  court  said:  "  By 
the  word  harmony,  in  this  connection,  is  not 
to  be  understood  an  exact  coincidence  in  all 
possible  points  of  comparison.  Its  meaning 
is,  clearly,  that  no  regulation  established  by 
the  charter,  nor  any  made  by  its  authority, 
shall  do  violence  either  to  the  declared  laws  or 
to  the  policy  or  manifest  governmental  pur- 
poses of  the  state,  as  shown  in  her  constitu- 
tion and  statutory  enactments."  In  re  Dunn, 
9  Mo.  App.  259. 

3.  Harvest.  —  A  sold  a  reaping  and  mowing 
machine  to  B,  and  warranted  it  to  do  good 
work  of  a  certain  character.  But  in  the  con- 
tract of  warranty  it  was  provided  as  follows: 
"  Keeping  the  machine  during  harvest, 
whether  kept  in  use  or  not,  without  giving  no- 
tice as  above,  shall  be  deemed  conclusive  evi- 
dence that  the  machine  fills  the  warranty." 
In  an  action  by  the  purchaser  against  the  ven- 
dor, based  on  this  warranty,  the  court  charged 
the  jury  as  follows:  "  The  word  harvest,  as 
used  in  the  warranty  in  this  case,  means  the 
usual  time  of  harvesting  small  grain  and 
grass,  and  should  not  be  construed  as  includ- 
ing the  cutting  of  a  second  crop  of  grass  in  the 
fall  of  the  year,  after  the  usual  time  for  cut- 
ting small  grain  and  grass."  On  appeal  this 
portion  of  the  charge  was  held  to  have  been 
correct.    Wendall  v.  Osborne,  63  Iowa  99. 

4.  Haul  and  Carry.  —  A  statute  of  Indiana 
provides  that  "  whoever  shall  feloniously 
steal,  take  and  carry,  lead,  or  drive  away  the 
personal  goods  of  another  "  shall  be  guilty  of 
larceny.  An  indictment  in  a  prosecution 
under  the  act  charged  that  the  defendant  "  did 
feloniously  steal,  take,  and  haul  away  fifty 
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HAVE,  HAVING,  ETC.  —  See  note  I 

pounds  of  tobacco,"  etc.  It  was  held  that  the 
use  of  the  word  haul  instead  of  "  carry  "  did 
not  render  the  indictment  bad.  Spittorff  v. 
State,  108  Ind.  171. 

Handling  and  Hauling.  —  See  Handling,  ante. 

1.  Ownership  or  Possession.  —  It  is  said  that 
the  word  having  imports  two  things,  ownership 
and  time  of  ownership.  Butler's  Case,  3 
Coke  30;  George  v.  Green,  13  N.  H.  528; 
Chapman  v.  Turner,  I  Call  (Va.)  294.  See 
also  Franklin  v.  State,  52  Ala.  415. 

Same  —  Receive.  (See  also  Receive.)  —  A 
statute  provided  that  a  purchaser  at  a  judicial 
sale  should  be  entitled  to  "  receive  "  the  rent 
until  the  redemption.  In  construing  this  pro- 
vision in  Knipe  v.  Austin,  13  Wash.  189,  the 
court  said:  "  We  do  not  think  that  the  legis- 
lature indulged  in  any  fine  distinctions  be- 
tween the  word  '  receive  '  and  the  word  have, 
as  is  contended  by  the  respondents;  that  if 
they  had  said  '  he  shall  be  entitled  to  have,' 
they  would  not  have  said  any  more  than  was 
said  by  the  expression  '  shall  be  entitled  to  re- 
ceive.' " 

Same  —  Fee  Simple.  —  Where  the  testator  de- 
vised that  one  should  have  his  land,  it  was  held 
that  the  devisee  took  the  land  in  fee  simple. 
Fairclaim  v.  Guthrie,  I  Call  (Va.)  13. 

Same  —  Legal  Estate.  —  Where  a  statute  pro- 
vided that  none  should  be  qualified  for  a  cer- 
tain office  that  have  not  four  hundred  acres,  it 
was  held  that  the  mere  legal  estate  qualified. 
Childers  v.  Childers,  1  De  G.  &  J.  482. 

Same  —  "  Having  and  Holding  "  Lands,  etc.  — 
For  a  construction  of  this  phrase  as  used  in 
the  English  Land  Tax  Act  of  38  Geo.  III.,  c. 
5,  see  Ward  v.  Const,  10  B.  &  C.  635,  21  E. 
C.  L.  141. 

Same  —  "  Have  or  Keep  "  —  "  Have  or  Convey." 
—  The  term  have  has  been  held  to  be  synony- 
mous with  the  terms  "  keep  "  and  "  convey," 
as  used  in  the  statute  12  Geo.  III.,  c.  661, 
11  and  18,  prohibiting  the  having,  etc.,  of 
gunpowder.  Biggs  v.  Mitchell,  2  B.  &  S. 
523,  no  E.  C.  L.  523.     See  also  the  title 

Ex  I'LOSIONS"  AND  EXPLOSIVES,  vol.    12,  p.  507, 

note  6. 

Same  —  Fire  Insurance.  —  As  to  clauses  in  in- 
surance policies  in  regard  to  having  or  keeping 
inflammable  articles  on  the  premises  insured, 
see  the  title  Fire  Insurance,  vol.  13,  p.  290  et 
tei/.,  and  especially  note  3,  p.  293. 

Same  —  Having  or  Conveying.  —  Of  these 
words,  as  used  in  a  statute  against  receiving 
stolen  goods,  Blackburn,  J.,  said:  "  '  Having 
in  his  possession  '  may  perhaps  have  been  in- 
troduced to  meet  the  case  of  the  person  who 
arrested  the  man  when  he  came  to  offer  the 
goods  for  sale  or  pledge.  But'  having  or  con- 
veying '  I  think  must  be  limited,  making  the 
one  coextensive  with  the  other,  and  confining 
it  tO  having  ejusdem  qeneris  with'  conveying.'  " 
Hadlcy  r:  IVrks.  I..  R.  1  (_>.  B.  457. 

Same  —  A  Court  Having  a  Seal.  —  A  statute  of 
California  authorized  the  clerk  of  a  "  court 

having  a  s •  ■ .  1 1  "  In  take  arknov.  I'-dgments.  An 
acknowledgment  was  taken  by  a  clerk  of  a 
court  required  by  statute  to  haw  a  seal,  but  for 
whirh  no  official  seal  had  as  yet  been  provided. 
It  was  held  that  the  acknowledgment  was 
valid.     The  court  said :    "  This  general  phrase 


'  having  a  seal  '  was  only  intended  to  denote  a 
court  of  record,  which  is  defined  to  be  a  court 
having  a  seal.  The  power  of  the  clerk  was 
never  intended  to  be  made  to  depend  upon  the 
fact  of  his  having  procured  this  article,  or  the 
care  with  which  he  preserved  it."  Ingoldsby 
v.  Juan,  12  Cal.  564. 

Leaving  —  Die  Without  Having  Children  or 
Issue.  (See  also  the  title  Wills.)  —  A  testator 
bequeathed  personal  property  to  A,  but  pro- 
vided that  if  A  should  die  "  without  having 
child  or  children,"  the  said  properly  should  go 
to  B.  A  had  a  child  that  died  in  her  lifetime. 
It  was  contended  that  the  word  having,  in  the 
phrase  above  quoted,  ought  to  be  construed  as 
synonymous  with  "  leaving,"  and  that,  there- 
fore, upon  the  death  of  A,  the  bequest  over  to 
B  took  effect.  But  it  was  held  by  the  court, 
in  order  to  carry  out  what  appeared  from  the 
evidence  to  have  been  the  testator's  intention, 
that  the  absolute  interest  vested  in  A  upon  the 
birth  of  her  child.  Lord  Kenyon,  C.  J.,  de- 
clared this  to  be  "  also  the  fair  grammatical 
construction,  for  the  meaning  of  the  word 
'  leaving  '  is  essentially  different  from  that  of 
having."    Weakley  v.  Rugg,  7  T.  R.  322. 

The  several  general  expressions,  " having  no 
issue,"  "  leaving  no  issue,"  and  "  without 
issue,"  when  used  in  relation  to  real  estate, 
mean,  according  to  the  settled  legal  construc- 
tion, an  indefinite  failure  of  issue,  and  must, 
whenever  found  in  a  will,  be  taken  in  their 
technical  sense,  unless  a  different  intention 
clearly  appears.  Newton  v.  Griffith,  1  Har.  & 
G.  (Md.)  125;  Tongue  v.  Nutwell,  13  Md.  425. 
See  also  Lee's  Case,  I  Leon.  385;  Cole  v. 
Goble,  13  C.  B.  445,  76  E.  C.  L.  445;  Eastwood 
v.  Lockwood,  L.  R.  3  Eq.  487. 

A  testator  devised  real  estate  to  A,  without 
any  words  of  limitation;  but  there  was  a  de- 
vise over  in  the  event  of  A's  "  dying  without 
having  any  lawful  issue."  It  was  held  that 
the  devise  over  would  take  effect  only  on  an 
indefinite  failure  of  A's  issue;  and  that,  there- 
fore, A  took  an  estate  tail.  Having,  in  the 
phrase  quoted,  was  construed  as  equivalent  to 
the  word  "  leaving."  Cole  v.  Goble,  13  C.  B. 
445,  76  E.  C.  L.  445. 

Upon  a  person's  dying  without  having  chil- 
dren, certain  property  was  to  pass  into  re- 
mainder. In  construing  this  provision  in 
Wiley  v.  Smith,  3  Ga.  563,  the  court  said: 
"Having  children  I  think  is  synonymous  with 
'  leai  ing  '  children." 

Tense.  —  In  the  following  letter:  "  Messrs. 
B.,  S.  &  Co.  —  Gentlemen:  In  consideration 
of  your  having  indorsed  the  under- mentioned 
notes,  drawn  by  D.  T.  in  your  favor,  we  hereby 
hold  ourselves  accountable  to  you  for  them  in 
the  same  manner  as  though  said  notes  were 
drawn  by  us,"  signed,  "  S.,  T.  &  Co.,"  the 
words  "  your  having  indorsed  "  were  held  by 
a  divided  court  to  import  a  past  consideration. 
Bulkley  v.  Landon,  2  Conn.  404. 

Same  -  Having  Agreed.  —  A  declaration  in 
assumpsit  stated  that  T.  had  commenced  an 
action  against  M.  for  one  hundred  and  sixty- 
five  pounds;  and  that  in  consideration  of  T.'s 
"  agreeing  to  stay  the  said  action,"  the  de- 
fendant promised  10  pay  to  T.  the  one  hundred 
and  sixty-five  pounds  within  six  months  next 
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HAVEN.  (See  also  HARBOR,  ante,  and  the  references  there  given.)  —  A 
place  of  a  large  receipt  and  safe  riding  of  ships,  so  situate  and  secured  by  the 
lands  circumjacent  that  the  vessels  thereby  ride  and  anchor  safely,  and  are 
protected  by  the  adjacent  land  from  dangerous  and  violent  winds.1 


after  the  decease  of  A.  The  promise,  as 
proved,  was  to  pay  as  above  in  consideration 
of  T.'s  "having  agreed"  to  stay  the  action. 
It  was  held  that  there  was  no  variance,  and 
that  a  valid  consideration  was  proved.  Tan- 
ner v.  Moore,  9  Q.  B.  r,  58  E.  C.  L.  1. 

Same  —  Having  This  Day  Advanced.  —  The 
following  guaranty  was  addressed  to  the  plain, 
tills  and  signed  by  the  defendants:  "  In  con- 
sideration of  your  having  this  day  advanced  to 
our  client,  Mr.  V.  D.,  *  *  *  £750,  *  *  * 
we  hereby  jointly  and  severally  undertake  to 
pay  the  same  *  *  *  in  case  default  should 
be  made."  In  ah  action  on  such  guaranty  it 
was  held  that  the  words  "  your  having  this  day 
advanced  "  were  sufficiently  ambiguous  to 
render  evidence  admissible  to  show  that  the 
advance  was  not  a  past  one,  but  was  made 
simultaneously  with  the  execution  of  the 
guaranty.  Alderson,  B.,  said:  "  The  words 
4  your  having  this  day  advanced,'  no  advance 
having  been  made,  show  that  they  do  not  refer 
to  a  past  event.  If  the  words  had  been 
'  having  advanced  yesterday,'  the  evidence 
would  not  have  been  admissible,  as  it  would 
have  been  a  contradiction."  Goldshede  v. 
Swan.  1  Exch.  154.  See  also  King  v.  Cole,  2 
Exch.  628. 

Same  —  Having  Resigned,  —  The  defendant 
sent  to  the  plaintiff  the  following  letter:  "  In 
consideration  of  your  having  resigned  the  office 
of  deacon  and  your  connection  with  the  Bap- 
tist church  and  congregation  at  C,  I  hereby 
agree  to  hold  myself  responsible  to  you  for  the 
payment  of  the  sum  of  one  hundred  and  fifty 
pounds  due  to  the  Rev.  J.  E.  by  the  Baptist 
church,  C,  *  *  *  for  which  you  and  M., 
deacons  of  the  said  church,  became  responsible 
to  the  Rev.  J.  E.  by  an  instrument  bearing 
date,"  etc.  It  was  held,  on  argument  of  a 
special  case,  in  an  action  on  this  promise,  that 
the  letter  showed  a  valid  consideration.  The 
court  said:  "  We  think  that  the  words  [hav- 
ing resigned],  in  their  ordinary  acceptation,  are 
capable  of  expressing  either  a  past  or  a  con- 
current consideration;  and  as  upon  one  con- 
struction the  instrument  is  void,  the  other  is  to 
be  adopted,  which  makes  it  valid."  Steele  v. 
Hoe,  14  Q.  B.  431,  68  E.  C.  L.  431.  See  also 
Payne  v.  Wilson,  7  B.  &  C.  423,  14  E.  C.  L.  69; 
Butcher  v.  Stuart,  ir  M.  &  W.  857. 

Same  —  Have  Given.  —  In  Pierson  v.  Arm- 
strong, 1  Iowa  282,  63  Am.  Dec.  440,  it  was 
held  that  the  words  "  have  given  and  granted  " 
would  pass  a  present  estate,  either  the  past  or 
present  tense  being  sufficient.  See  also  the 
title  Deeds,  vol.  9,  p.  138. 

Same  — "Has"  Held  Equivalent  to  "May  Have." 
—  A  statute  forbidding  sales  of  goods  within  a 
certain  distance  of  a  camp  meeting  contained 
a  proviso  that  "  whosoever  has  his  regular 
place  of  business  within  such  limits  is  not 
hereby  required  to  suspend  his  business." 
The  court  held  that  the  protection  of  the  pro- 
viso was  not  confined  to  persons  "  who  might 
have  a  business  within  the  designated  limits 
at  the  time  the  act  was  passed,"  but  was  in- 


tended to  extend  also  to  those  "  who  might 
engage  in  regular  business,  within  the  des- 
ignated limits,  after  the  passage  of  the  act." 
The  court  said:  "  We  think  the  word  has  in 
the  proviso  should  be  read  '  may  have.'  " 
Meyers  v.  Baker,  120  111.  567. 

Same  —  Hath  Absconded.  —  A  statute  provided 
that  a  writ  of  attachment  might  issue  where  a 
creditor  should  make  complaint  on  oath  that 
his  debtor  "  so  absconds"  that  the  ordinary 
process  of  law  could  not  be  served  on  him.  In 
construing  this  provision  in  Wallisr.  Wallace, 
6  How.  (Miss.)  255,  the  court  said:  "The 
statement  in  the  affidavit  is  that  the  debtor 
'  hath  absconded,'  so  that  the  ordinaiy  process 
of  the  law  cannot  be  served  on  him.  Hence  it 
is  urged  that  the  affidavit,  by  using  the  past 
tense  instead  of  the  present,  does  not  cor- 
respond to  the  statute.  But  we  do  not  con- 
sider it  necessary  that  the  affidavit  should 
adopt  the  precise  language  of  the  law;  it  is 
sufficient  if  the  substantial  requirements  of  the 
act  are  complied  with.  If  the  debtor  '  hath 
absconded,'  it  may  be  assumed  that  he  still 
absconds." 

Same  —  Has  Been.  —  A  statute  of  limitations 
provided  that  a  prosecution  should  be  legal 
when  the  indictment  has  been  or  may  be  found 
within  five  years  from  the  commission  of  the 
offense.  The  court  said:  "  The  Act  of  1S79 
is  doubtless  retrospective,  but  every  word  of  it, 
save  two,  may  have  effect,  and  yet  reach  only 
past  offenses  still  subject  to  punishment  when 
it  was  enacted.  These  two  words  make  the 
prosecution  legal  where  '  the  indictment  has 
been  found  within  five  years  from  the  time  of 
committing  the  offense.'  This  provision  is 
nugatory,  unless  it  was  meant  to  legalize  in- 
dictments theretofore  found  more  than  two 
years  after  the  crime."  Moore  v.  State,  43  N. 
J.  L.  224.  See  generally  the  title  Limitation 
of  Actions. 

Have  Judgment.  —  Where  the  record  in  a 
cause,  after  reciting  the  trial  and  verdict,  pro- 
ceeded, "  therefore  it  is  considered  and  ad- 
judged by  the  court  that  the  plaintiff  in  this 
action  have  judgment,"  etc.,  it  was  held  that 
this  was  a  judgment,  and  not  merely  an  order 
for  judgment;  and  the  court  did  not  err  in 
refusing  to  set  aside  the  docketing  thereof, 
and  subsequent  proceedings  thereon,  on  the 
ground  that  there  was  no  judgment.  The 
court  said:  "  The  words  '  have  judgment,'  in 
the  entry  here,  are  equivalent  to  '  hereby  have 
judgment, 'or  '  recover,'  as  found  in  the  same 
connection  in  ordinary  entries  or  forms  of 
judgment."    Potter  v.  Eaton,  26  Wis.  382. 

And  it  has  been  held  that  a  recital  in  an 
order  that  the  justices  "have  adjudged"  is 
equivalent  to  a  recital  that  they*'  doadjudge." 
Rex  v.  St.  Nicholas,  3  Ad.  &  El.  79,  30  E.  C. 
L.  36.  To  the  same  effect  see  Rex  v.  Maul- 
den,  8  B.  &  C.  78,  15  E.  C.  L.  155. 

1.  Haven.  —  Hale,  De  Jure  Maris,  quoted  in 
U.  S.  v.  Morel,  13  Am.  Jur.  279,  1  Brun.  Col. 
Cas.  373,  where  a  haven  was  held  not  to  be  in- 
cluded in  the  term  "  high  seas  "  in  an  act  de- 
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fining  the  criminal  jurisdiction  of  the  United 
States  courts. 

"  The  admiralty  has  never  held  that  the 
waters  of  havens,  where  the  tide  ebbs  and 
flows,  are  properly  the  high  seas,  unless  those 
waters  are  without  low-water  mark."  U.  S.  v. 
Hamilton,  I  Mason  (U.  S.)  152. 

"  Sir  Francis  Moore,  who  drew  up  the  stat- 
ute of  charitable  uses  of  43  Eliz.,  c.  4,  says  in 
his  reading  thereon  that  '  common  ponds  or 
watering  places  are  within  the  equity  of  '  the 
words  '  ports  and  havens'  in  that  statute." 
Paine  v.  Woods,  108  Mass.  169. 

Haven  and  Harbor.  —  In  Lowndes  v.  Hunting- 
ton, 153  U.  S.  23,  the  court  said:  "  The  word 
haven  has  perhaps  a  broader  signification  than 
1  harbor.'  At  any  rate,  the  use  of  both  words 
in  the  same  grant  suggests  that  all  bodies  of 
water  which  might  come  within  the  reach  of 
either  term  were  intended  to  be  included  in 
the  grant.  In  Webster  the  first  definition 
given  to  the  word  haven  is  '  a  bay,  recess,  or 
inlet  of  the  sea,  or  the  mouth  of  a  river,  which 
affords  good  anchorage  and  a  safe  station  for 
ships.'  "  In  giving  the  decision  in  the  court 
below,  which  was  affirmed,  Lacombe,  J.,  said: 
"  In  this  particular  case,  however,  I  do  not 
think  it  necessary  to  determine  precisely  what 
would  be  the  north  and  south  limits  of  this 
patent,  if  we  only  had  the  words  '  by  the 
Sound  '  and  '  by  the  sea.'  The  use  of  the 
words  '  harbor  '  and  haven  seems  to  be  suffi- 
cient to  carry  this  particular  body  of  water.  I 
do  not  know  that  there  is  any  rule  of  law,  or 
any  principle  or  practice  of  common  speech, 
which  requires  that  a  harbor  shall  be  land- 
locked, or  that  a  haven  shall  be  absolutely  safe 
15  C.  of  L. — 19 


from  every  wind  that  blows.  Grants  from  the 
sovereign,  as  well  as  acts  of  legislatures  or 
documents  generally,  are  to  be  interpreted  by 
giving  to  the  words  which  they  contain,  in  the 
absence  of  anything  to  indicate  a  contrary 
meaning,  the  plain  ordinary  meaning  which 
they  have  in  the  educated  speech  of  people  by 
whom  the  language  is  employed.  This  par- 
ticular body  of  water  geographically  indicates 
that  it  may  be  used  as  a  haven  or  harbor,  and 
the  geographical  appearance  of  the  land  is  to 
be  taken  largely  into  consideration  here;  for 
these  grants  were  made  at  a  time  when,  I 
infer,  the  north  shore  of  Long  Island  was  not 
used  to  any  particular  extent  for  the  purposes 
of  navigation,  it  not  being  much  settled  at 
that  time.  The  geographical  appearance, 
then,  of  this  body  of  water,  bounded  on  three 
sides  by  land,  would  indicate  its  appropriate- 
ness as  a  harbor  or  haven;  and  experience  — 
as  to  which  we  have  been  advised  through  the 
testimony  of  the  witnesses,  leaving  out  of  view 
any  points  of  dispute  between  them  —  goes  to 
show  that  it  has  been  used  as  a  harbor  or 
haven.  It  is  not  a  perfectly  safe  harbor,  nor 
an  absolutely  secure  haven.  It  is  a  place 
which,  when  the  wind  is  blowing,  or  is  threat- 
ening to  blow,  from  a  northerly  point,  it  is 
desirable,  perhaps,  to  leave;  but  when  the 
wind  comes  from  the  east  or  south  or  west  it 
is  a  place  which,  in  those  circumstances,  will 
afford  a  reasonably  secure  place  of  harbor,  and 
a  reasonable  haven  for  ships.  It  seems  that 
under  the  language  of  these  grants,  then,  the 
title  to  the  land  in  controversy  was  given  to 
the  town  of  Huntington."  Huntington  v. 
Lowndes,  40  Fed.  Rep.  629. 
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CROSS-REFERENCES. 

See  also  the  titles  COMMERCIAL  TRAVELERS  OR  DRUMMERS,  vol.  6, 
p.  223;  LICENSE ;  MUNICIPAL  CORPORATIONS ;  OCCUPATION, 
BUSINESS,  AND  PRIVILEGE  TAXES;  POLICE  POWER. 

I.  Definitions  and  Distinctions.  —  Hawkers  and  Peddlers  are  persons  who 
practice  carrying  merchandise  about  from  place  to  place  for  sale,  as  opposed 
to  traders  who  sell  at  established  shops.  Throughout  the  United  States  and 
Canada,  generally,  the  words  "hawker"  and  "peddler"  are  considered 
equivalent  in  law,  the  term  "  peddler  "  being  more  used  at  the  present  day.' 

Differentiated  in  England.  —  The  terms  are  not  synonymous  in  England,  but 
are  distinguished  by  Act  of  Parliament.  A  hawker  is  any  itinerant  trader  who 
travels  with  any  beast  bearing  or  drawing  burden,  or  who  employs  any  arti- 
ficial method  of  locomotion  in  order  to  travel.  A  peddler  travels  and  trades 
on  foot  and  without  any  beast  bearing  burden.2 

The  Essential  Difference  Between  a  Peddler  and  the  Ordinary  Merchant  is  that  the  latter 
maintains  a  fixed  or  established  place  of  business  where  goods  are  displayed 
and  to  which  purchasers  may  resort,  while  the  former  transports  his  com- 
modities about  the  country,  seeking  customers.3 

The  Distinction  Between  a  Peddler  and  a  Commercial  Traveler  or  Drummer  is  that  the 
former  delivers  the  goods  sold  at  the  time  of  contract  of  sale,  while  the  latter 
solicits  orders  for  future  delivery.  A  peddler  sells  directly  to  the  consumer; 
the  drummer  usually  deals  with  the  retail  trade.4  A  peddler,  unless  permitted 
by  statute,  so  far  as  the  public  is  concerned,  is  never  an  agent,  but  acts  for 
himself,  while  a  drummer  is  generally  merely  an  agent  for  the  sale  of  his 
principal's  merchandise.5 

Itinerant  Vendors  or  Transient  Merchants.  —  Itinerants  of  another  class  are  some- 
times confounded  with  hawkers  and  peddlers,  although  there  is  manifestly  a 
distinction  between  them.  Persons  in  this  class  are  commonly  known,  and 
are  usually  designated  in  the  statutes,  as  "  licensed  vendors  or  transient 
merchants."  Like  hawkers  and  peddlers,  they  travel  from  place  to  place  sell- 
ing goods  at  retail,  and  usually  as  principals  and  not  as  agents  of  others;  but 
unlike  hawkers  and  peddlers,  they  do  not  sell  from  a  pack  or  vehicle,  but  at  a 
store  or  building  established  in  each  locality  as  a  temporary  place  of  business. 
The  dealers  are  itinerants,  but  their  goods  are  sold  in  the  customary  mercantile 
manner.6 

1,  Hawkers  and  Peddlers  Defined. —  Hall  v.  3.  Distinction  Between  Peddler  and  Ordinary 
Slate,  39  Fla.  668;  Com.  v.  Ober,  12  Cush.  Merchant.  —  Graffly  v.  Rushville,  107  Ind.  506, 
(Mass.)  495.  57  Am.  Rep.  128;  South  Hend  v.  Martin,  142 

In  Ford  v.  M'Arthur,  37  U.  C.  Q.  B.  542,  Ind.  40;  Com.  v.  Ober,  12  Cush.  (Mass.)  495; 
the  court,  by  Wilson,  J.,  in  considering  the  Com.  v.  Gardner,  133  Pa.  St.  289,  19  Am.  St. 
question  whether  the  license  to  a  hawker  and  Rep.  645;  Com.  v.  Ilarmel,  166  Pa.  St.  94. 
peddler  granted  under  the  municipal  acts  was  4.  Distinction  Between  Peddler  and  Drummer, 
confined  to  the  licensee  only,  used  the  terms  —  Emmons  v.  Lewistown,  132  III.  380;  Kansas 
"hawking"  and  "peddling"  throughout  the  v.  Collins,  34  Kan.  434;  Ex  p.  Taylor,  58 
opinion  as  equivalent.  See  also  Randolph  v.  Miss.  478,  38  Am.  Rep.  336. 
Yellowstone  Kit,  83  Ala.  472;  Olncy  v.  Todd,  6.  Wrought  Iron  Range  Co.  v.  Johnson,  84 
47  III.  App.  440;  South  Mend  v  Martin,  142  Ind.  Ga.  755;  Mabry  v.  Bullock,  7  Oana  (Ky.)  337; 
40.    And  sec  Emert  v.  Missouri,  156  U.  S.  306.      Temple  v.  Sumner,  51  Miss.  15,  24  Am.  Rep. 

2.  Differentiated  in  England.  —  Seethe  Hawk-  615;  Ex  f>.  Taylor,  58  Mi<s.  481,  38  Am.  Rep. 
ers  Act,  1888,  51  &  52  Vict.,  c.  33;  also  the  336;  Gibson  v.  Kauflicld,  63  Pa.  St.  169.  But 
Pedlars  Act,  187 1 ,  34  &  35  Vict.,  c.  96.  The  compare  the  transaction  before  the  court  in 
English  cases  cited  in  this  article  which  were  Keller  v.  State.  (Ala.  1899)  26  So.  Rep.  323. 
decicled  upon  the  Act  of  50  Geo.  III.,  c.  41,  6.  Itinerant  Vendors  or  Transient  Merchants. — 
and  older  statutes,  arc  still  applicable.  The  State  v.  Harrington,  68  Vt.  624.  See  also  Car- 
Hawkers  Act  of  1888  and  the  Pedlars  Act  of  rollton  v.  Bazzctte,  159  III.  284;  Peoria  v. 
1871  effected  a  consolidation  of  the  law  rclat-  Gugcnhcim,  61  III.  App.  375;  Ottumwa  -'. 
ing  to  the  subject,  and  the  words  or  terms  Zekind,  95  Iowa  622,  58  Am.  St.  Rep.  447; 
upon  which  such  decisions  were  based  were  Wolf  v.  Runnels,  90  Me.  253;  Greensboro  ~: 
repeated  and  re-enacted  by  the  later  acts.  Williams,  (N.  Car.  1899)  32  S.  E.  Rep.  492. 
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Traveling  Agents.  -  There  are  also  itinerant  traders  who,  while  they  are  often 
confounded  both  with  commercial  travelers  or  drummers  and  with  peddlers, 
arc,  by  their  method  of  traffic,  distinct  from  either  class.  They  are  agents  or 
employees  of  others,  and  do  not  vend  their  own  goods;  but  they  sell  to  indi- 
viduals or  consumers,  and  not  to  the  retail  trade.  Such  sales  are  sometimes 
m  ule  by  sample,  but  frequently  the  goods  are  concurrently  sold  and  delivered. 
In  this  class,  where  the  exercise  of  their  calling  is  not  declared  by  statute  to 
be  peddling,  sewing-machine  agents  would  seem  to  be  included;  also  book 
canvassers,  and  dealers  of  like  description.1 

Confusion  in  Designating  Terms.  —  The  diversity  and  lack  of  precision  in  statutory 
language  employed  in  the  enumeration  or  classification  of  occupations  render 
it  necessary,  for  a  proper  comprehension  of  such  terms  as  "  itinerant  vendor," 
"traveling  vendor,"*  "transient  merchant,"  and  expressions  apparently 
similar,  to  ascertain  the  technical  meaning  of  the  expression  in  the  locality 
where  it  is  used. 

II.  What  Constitutes  Hawking  and  Peddling  —  1.  Itinerant  Retail  Traffic 

—  a.  IN  General. — Any  trader  who  practices  carrying  merchandise  from 
place  to  place  for  sale,  as  opposed  to  one  who  sells  at  an  established  shop  or 
store,  is  a  hawker  or  peddler.3 

Sale  May  Be  by  Barter.  —  Such  sales  need  not  be  for  money,  but  may  be  by 
barter  or  exchange.* 

Traveling  Generally  Necessary.  —  Ordinarily  the  term  "  peddling"  imports  or 
carries  with  it  the  idea  of  itinerant  vending  —  of  going  about  from  place  to 
place  with  goods  and  concurrently  selling  and  delivering  them  5  —  but  this 
conception  of  the  term  is  sometimes  modified  or  altered  by  statute.6 


As  to  what  constitutes  an  "  itinerant  person  " 
within  the  Kentucky  Statutes,  §  4216,  see 
Bohon  v.  Brown,  (Ky.  1899)  49  S.  W.  Rep. 
450. 

There  are  definitions  of  these  terms  that 
would  necessarily  include,  within  their  scope, 
certain  hawkers  and  peddlers.  See  Pacific 
Junct'on  v.  Dyer,  64  Iowa  38. 

1..  See  the  .  title  Commercial  Travelers  or 
Drummers,  vol.  6,  p.  223;  Com.  v.  Farnum, 
114  Mass.  267;  State  v.  Moorehead,  42  S.  Car. 
215,  46  Am.  St.  Rep.  719. 

2.  Traveling  Vendor  —  Louisiana.  —  As  used 
in  a  Louisiana  tax  law  (Acts  1890,  No.  150, 
P  13),  the  term  "  traveling  vendor  "  is  synony- 
mous with"  peddler."  Pegues  v.  Ray,  50  La. 
Ann.  574,  where  the  court,  by  Blanchard,  J., 
in  passing  upon  that  statute,  said:  "A  travel- 
ing vendor  is  a  peddler  on  an  enlarged  scale. 
The  term  seems  to  convey  that  idea.  Never- 
theless, he  is  a  peddler,  because  he  carries 
wares  which  he  sells  and  delivers  at  the  same 
time,  going  from  place  to  place  for  the  pur- 
pose." 

3.  What  Constitutes  —  England.  -r-  Druce  v. 
Gabb,  6  W".  R.  497;  Dean  .v.  King,  4  B.  &  Aid. 
517,  6  E.  C.  L.  584;  Manson  v.  Hope,  2  B.  & 
S.  498,  no  E.  C.  L.  498;  Atty.-Gen.  v.  Wool- 
house,  1  Y.  &  J.  463,  12  Price  65. 

Connecticut.  —  Merriam  v.  Langdon,  10 
Conn.  461. 

District  of  Columbia.  —  In  re  Wilson,  19  D. 
C.  348. 

Florida.  —  Hall  v.  State,  39  Fla.  674. 

Georgia.  —  Gould  v.  Atlanta,  55  Ga.  686; 
Davis  v.  Macon,  64  Ga.  136;  Burr  v.  Atlanta, 
64  Ga.  228;  Wrought  Iron  Range  Co.  v.  John- 
son, 84  Ga.  757. 

Illinois.  — Chicago  v.  Bartee,  100  111.  61. 

Indiana. — Graffty  v.  Rushville,  107  Ind. 
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506,  57  Am.  Rep.  128;  Martin  v.  Rosedale,  130 
Ind.  112;  South  Bend  v.  Martin,  142  Ind.  54. 

Kentucky.  —  Mabry  v.  Bullock,  7  Dana  (Ky.) 
337;  Rash  v.  Farley,  91  Ky.  345,  34  Am.  St. 
Rep.  233. 

Maine. —  Andrews  v.  White,  32  Me.  389;  State 
v.  Montgomery,  92  Me.  433. 

Alassachusetts.  —  Com.  v.  Ober,  12  Cush. 
(Mass.)  496;  Com.  v.  Newhall,  164  Mass.  340. 

Michigan.  —  People  v.  Sawyer,  106  Mich. 
430;  People  v.  Baker,  115  Mich.  199. 

Minnesota.  —  Duluth  v.  Krupp,  46  Minn.  43S. 

Missouri.  —  State  v.  Emert,  103  Mo.  241,  23 
Am.  St.  Rep.  874;  State  v.  Smithson,  106  Mo. 
154;  State  v.  Snoddy,  128  Mo.  528. 

New  York.  —  Best  v.  Bauder,  (Supm.  Ct. 
Spec.  T.)  29  How.  Pr.  (N.  Y.)  492;  People  v. 
Mulholland,  82  N.  Y.  324,  37  Am.  Rep.  568, 
affirming  19  Hun  (N.  Y.)  548. 

Pennsylvania.  —  Com.  v.  Dunham,  4  Pa. 
Super.  Ct.  74;  Fisher  v.  Patterson,  13  Pa.  St. 
336;  Warren  v.  Geer,  117  Pa.  St.  212;  Com.  v. 
Gardner,  133  Pa.  St.  291,  -9  Am.  St.  Rep.  645; 
Titusville  v.  Brennan,  143  Pa.  St.  647,  24  Am. 
St.  Rep.  580;  Com.  v.  Harmel,  166  Pa.  St.  89. 

Tennessee. — State  v.  Wilson,  2  Lea  (Tenn.)  28. 

Vermont.  —  State  v.  Hodgdon,  41  Vt.  140. 

4.  Peddling  May  Be  by  Barter.  —  In  Druce  v. 
Gabb,  6  W.  R.  497,  it  was  held  that  a  person 
who  goes  about  the  country  and  barters 
needles,  thread,  and  tapes,  for  bones,  rags,  and 
other  similar  articles,  is  a  hawker  and  peddler, 
and  requires  a  license  under  the  statute. 

5.  Traveling  Usually  Necessary.  —  Pallou  v. 
State,  87  Ala.  146;  State  v.  Hoffman,  50  Mo. 
App.  586.  See  also  Jones  v.  Berry,  33  N.  H. 
209;  Morrill  v.  State,  38  Wis.  430,  20  Am.  Rep. 
12;  (1842)  Op.  Atty.-Gen.,  (N.  Y.)  III. 

6.  See  Graffty  v.  Rushville,  107  Ind.  506,  57 
Am.  Rep.  128. 
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Single  Act  of  Selling  Not  Peddling.  —  A  single  act  of  selling,  although  performed 
in  the  characteristic  manner  of  peddlers,  will  not  in  itself  constitute  the  act 
of  hawking  and  peddling.  It  is  the  practice  rather  than  a  sporadic  act  of 
peddling  that  the  law  regards.1 

Ownership  of  Goods  —  Selling  for  Livelihood  or  Profit. —  Under  the  Alabama  statute 
it  is  immaterial  that  the  articles  being  peddled  are  or  are  not  the  property  of 
the  defendant ;  it  suffices  if  he  goes  about  with  the  owner,  assisting  him  in 
making  sales,  receiving  therefor  payment  of  his  expenses.  Under  this  statute, 
it  is  enough  if  the  business  is  prosecuted  for  either  "a  profit  or  a  livelihood,"  it 
not  being  necessary  that  it  should  be  for  the  twofold  purpose  of  profit  and 
livelihood.8 

•  b.  Selling  on  Instalment  Plan.  —  When  the  price  of  goods  sold  by 
an  itinerant  trader  is  not  paid  at  the  time  of  the  contract  of  sale,  but  the  goods 
are  then  delivered  and  the  purchase  price  thereof  is  paid  in  periodical  instal- 
ments, such  dealer  is  usually  held  to  be  a  hawker  and  peddler.3 

2.  Mode  of  Transporting  Merchandise.  —  Except  in  England,  the  real  status 
of  a  hawker  and  peddler  is  not  generally  affected  or  altered  by  the  method 
adopted  by  him  to  transport  his  stock  of  merchandise,  although  the  amount 
of  the  license  fee  may,  perhaps,  be  graded  thereby.4  A  person  who  travels 
with  his  wares  from  place  to  place,  selling  at  retail,  is,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  a  hawker  and  peddler,  although  his  goods 
may  be  transported  by  common  carriers,  by  his  own  or  by  hired  conveyance, 
or  by  himself  personally.5 

3.  Exceptions  and  Exemptions  —  a.  Manufacturers,  Real  Workers, 
and  Manufacturing  Mechanics.  — A  manufacturer,  real  worker,  or  manu- 
facturing mechanic  selling  his  own  products  is  not  considered  a  hawker  and 
peddler,  unless  declared  so  by  statute.6 

Extended  in  Great  Britain  and  Canada.  —  In  Great  Britain  this  exemption  extends 
to  the  children,  apprentices,  and  servants  of  any  real  worker  or  maker  of  <^oods, 
usually  residing  in  the  same  house  with  him,  selling  or  seeking  orders  for 
wares  made  by  him.7  In  Canada  this  same  exemption  seems  to  exist  except 
where  changed  by  provincial  legislation  or  local  laws.8 


1.  Single  Act  of  Selling  Does  Not  Constitute 
Peddling. —  In  re  Houston,  47  Fed.  Rep.  540; 
Bythwood  v.  State,  20  Ala.  47;  Spencer  v. 
Whiting,  68  Iowa  678;  Kansas  v.  Collins,  34 
Kan.  434;  Com.  v.  Farnum,  114  Mass.  267; 
State  v.  Belcher,  1  McMull.  L.  (S.  Car.)  40; 
Stale  v.  Moorehead,  42  S.  Car.  214,  46  Am.  St. 
Rep.  719.  Sse  also  infra,  this  section.  Sellers 
by  Sample  and  Sellers  for  Future  Delivery. 

But  a  Single  Act,  Coupled  with  the  Intent  to 
Continue  Such  Acts,  will,  it  has  bsen  held,  con- 
stitute the  offense.  Keller  v.  State,  (Ala.  1899) 
26  So.  Rep.  323. 

2.  Keller  v.  State,  (Ala.  1899)26  So.  Rep.  323. 

3.  Selling  on  Instalment  Plan.  —  South  Bend 
v.  Martin,  142  Ind.  54;  People  v.  Sawyer,  106 
Mich.  430;  Com.  v.  Ilarmel,  166  Pa.  St.  89; 
Com.  v.  Dunham,  4  Pa.  Super.  Ct.  74. 

4.  See  infra,  this  title,  Licenses. 

5.  Method  of  Transporting  Goods  Not  Important, 
unless  Made  So  by  Statute.  —  Dean  v.  Kin^.  4  B. 
&  Aid.  517,  6  E.  C.  L.  584;  Ballou  v.  State,  87 
Ala.  146;  Cole  v.  Randolph,  31  La.  Ann.  537; 
Fisher  v.  Patterson,  13  Pa.  St.  336. 

6.  Manufacturers,  Real  Workers,  and  Manufac- 
turing Mechanics.  —  People  v.  Sawyer,  106 
Mich.  430;  Ezell  v.  Thrasher,  76  Ga.  818;  Rex 
v.  Mainwaring,  10  B.  &  C.  66,  21  E.  C.  L.  27; 
Rex  v.  Faraday,  1  B.  &  Ad.  275,  20  E.  C.  L. 
387. 
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A  Watchmaker  and  Jeweler,  whose  custom  it 
was  to  buy  and  assemble  the  various  parts  of 
watches  and  then  put  them  in  marketable  con- 
dition as  watches,  was  held  not  to  be  a  manu- 
facturer, within  the  Pennsylvania  Act  of  April  2, 
1830  (P.  L.  147,  §  2).  Com.  v.  Percival,  11  Pa. 
Super.  Ct.  608. 

Real  Worker  Defined.  —  The  expression  "  real 
worker  "  is  not  common  in  the  United  States. 
As  employed  in  England  it  seems  to  be  equiv- 
alent to  the  term  "  maker,"  and,  when  used  in 
relation  to  peddling,  to  denote  a  mechanic  who 
traffics  in  commodities  or  products  made  by 
himself,  or  substantially  so.  It  seems  equiv- 
alent to  "manufacturing  mechanic  "  or  "  small 
manufacturer."  Rex  v.  Mainwaring,  10  B.  & 
C.  66,  21  E.  C.  L.  27;  Hawkers  Act,  188S,  51 
&  52  Vict.,  c.  33. 

7.  Sec  Hawkers  Act.  1888,  51  <x  52  Vict.,  c. 
33.  Under  50  Geo.  III.,  c.  41,  this  exemption 
also  applied  to  the  "  known  agents  "  of  such 
maker  or  real  worker.  These  words  are  omit- 
ted from  the  present  Hawkers  Art.  See  also 
Rex  v.  Main  waring,  10  B.  &  C.  66.  21  E. 
C.  L.  27. 

8.  It  exists  (except  in  the  province  of 
Quebec),  unless  changed  by  provincial  stat- 
utes, under  the  Actof  50  Geo.  III.,  c.  41,  £  23. 
In  the  province  of  Ontario  hawking  and 
peddling  is  governed  by  imperial  statute  24  & 
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Iu  United  States  Bestricted  to  Individuals.  —  In  the  United  States  while  as  a  gen- 
eral rule  a*  person  who  sells  his  own  products  is  not  required  to  take  out  a 
license  in  the  absence  of  a  statutory  provision  to  the  contrary,  yet  such 
exemption  does  not  ordinarily  extend  beyond  such  person  himself.1 

b.  FARMERS  and  Gardeners.  —  A  farmer  or  gardener,  although  he  may 
vend  his  commodities  at  retail,  from  door  to  door  and  from  town  to  town,  is 
not  regarded  as  a  hawker  or  peddler  so  long  as  he  confines  his  sales  to  the 
growth  or  productions  of  his  own  farm  or  garden.  The  sale  of  farm  or  garden 
produce  in  such  case  is  considered  merely  an  incident  in  the  principal  business 
of  farming  or  gardening.2 

c.  Vendors  for  Charitable  Purposes.  —  In  England  it  would  seem 
that  where  the  hawking  or  peddling  is  pursued  from  nonmercenary  and 
charitable  motives,  and  the  profits  of  the  undertaking  are  devoted  to  philan- 
thropic or  religious  objects,  the  license  act  does  not  attach.3 

d.  Sellers  by  Sample  and  Sellers  for  Future  Delivery  —  General 
Eule  in  United  states  and  Canada.  — -Throughout  the  United  States  and  Canada,  a 
person  who  goes  from  house  to  house,  either  for  himself  or  for  his  employer, 
soliciting  orders  for  the  purchase  of  goods  to  be  delivered  in  the  future,  or 
exhibiting  samples  of  merchandise  and  thereby  securing  such  orders,  is  not 
usually  considered  a  hawker  and  peddler.4 


25  Vict.,  c.  21.  And  see  the  statutes  of  the 
various  provinces.  See  also  Reg.  v.  Coutts,  5 
Ont.  644. 

1.  Does  Not  Extend  to  Employees.  —  Wrought 
Iron  Range  Co.  v.  Johnson,  84  Ga.  755;  State 
v.  Rhyne,  119  N.  Car.  907.  And  see  citations 
infra,  this  title.  Licenses — License  a  Personal 
and  Individual  Privilege. 

2.  Farmers  and  Gardeners.  —  Home  wood  v. 
Wilmington,  5  Houst.  (Del.)  123;  Burr  v.  At- 
lanta, 64  Ga.  228;  Davis  v.  Macon,  64  Ga.  132; 
Roy  v.  Schuff,  51  La.  Ann.  86;  People  v.  Saw- 
yer, 106  Mich.  430;  Com.  v.  Gardner,  133  Pa. 
St.  290,  19  Am.  St.  Rep.  645;  Lansford  v. 
Wertman,  18  Pa.  Co.  Ct.  469;  Irwin  v.  Doug- 
lass, 8  Pa.  Dist.  505. 

Butcher  Held  Not  a  Peddler.  —  State  v.  Rum- 
pel, 2  Marv.  (Del.)  464. 

3.  Vendors  for  Charitable  Objects.  —  Twelve 
women,  of  whom  the  respondent  was  one, 
having  purchased  materials  and  made  them 
up  into  articles  of  wearing  apparel,  each  in 
turn  for  one  month  carried  these  articles  about 
in  a  basket,  called  a  missionary  basket,  from 
house  to  house,  for  sale.  The  women  did  not 
find  the  money  to  purchase  the  materials,  but 
lhe  money  derived  from  the  sales  was  applied 
towards  the  purchase,  and  the  profits  of  the 
sales  were  devoted  to  a  village  school  and 
religious  purposes.  It  was  held  that  the  re- 
spondent did  not  come  within  the  definition  of 
a  peddler  given  in  section  3  of  the  Pedlars  Act 
of  1871  (34  &  35  Vict.,  c.  96).  Gregg  v.  Smith, 
L.  R.  8  Q.  B.  302. 

4.  Sellers  by  Sample  and  Sellers  for  Future  De- 
livery Not  Peddlers  —  Alabama.  —  Ballou  v. 
State,  87  Ala.  144. 

Colorado.  —  Kennedy  v.  People,  9  Colo.  App. 
494- 

Illinois. — Olney  v.  Todd,  47  111.  App.  440; 
Cerro  Gordo  v.  Rawlings,  135  111.  40. 

Iowa.  —  Spencer  v.  Whiting,  68  Iowa  678; 
Davenport  v.  Rice,  75  Iowa  77;  Stuart  v.  Cun- 
ningham, 88  Iowa  194. 

Kansas  —  Kansas  v.  Collins,  34  Kan.  434. 

Kentucky.  —  Com.  v.  Jones,  7  Bush  (Ky.)  502. 


Massachusetts.  —  Com.  v.  Ober,  12  Cush. 
(Mass.)  498;  Com.  v.  Farnum,  114  Mass.  267. 

Missouri. — State  v.  Hoffman,  50  Mo.  App. 
586.  Compare  State  v.  Emert,  103  Mo.  242,  23 
Am.  St.  Rep.  874;  Emert  v.  Missouri,  156  U. 
S.  296. 

New  Hampshire.  —  State  v.  Wells,  (N.  H. 
1899)  45  Atl.  Rep.  143. 

New  York.  —  Stamford  v.  Fisher,  140  N.  Y. 
187. 

North  Carolina.  —  State  v.  Lee,  113  N.  Car. 
682,  37  Am.  St.  Rep.  649. 

South  Carolina.  —  State  v.  Moorehead,  42  S. 
Car.  214,  46  Am.  St.  Rep.  719. 

Canada.  —  Reg.  v.  Coutts,  5  Ont.  644;  Reg. 
v.  Bassett,  12  Ont.  51;  Reg.  v.  Henderson,  18 
Ont.  145. 

Taking  or  Soliciting  Orders  for  Shirts  Not 
Peddling.  —  Elgin  v.  Picard,  24  111.  App.  340. 

Canvassing  for  Sewing  Machines  Not  Peddling 
Even  if  Sample  Machine  Is  Delivered.  —  Com.  v. 

Farnum,  114  Mass.  267. 

Established  Merchant  May  Solicit  and  Fill 
Orders  in  General  Vicinity.  —  Stamford  v.  Fisher, 
140  N.  Y.  187.  In  this  case  the  court  referred 
to  Rex  v.  M'Knight,  10  B.  &  C.  734,  21  E.  C. 
L.  158;  Com.  v.  Eichenberg,  140  Pa.  St.  160; 
Com.  v.  Ober,  12  Cush.  (Mass.)  498;  and  Bal- 
lou v.  State,  87  Ala.  144,  as  cases  analogous  to 
the  one  before  it  in  respect  to  the  point  that 
"  the  bargain  for  the  goods  and  the  delivery 
were  on  different  occasions."  Compare  Titus- 
ville  v.  Brennan,  143  Pa.  St.  647,  24  Am.  St. 
Rep.  580. 

Selling  Ranges  by  Sample,  Orders  Afterwards 
Filled,  Not  Peddling.  —  State  v.  Lee,  113  N.  Car. 

682,  37  Am.  St.  Rep.  649. 

One  Who  Delivers  Goods  Ordered  by  Sample  Not 
a  Peddler.  —  Stuart  v.  Cunningham,  88  Iowa 
194;  Greensboro  v.  Williams,  (N.  Car.  1899) 
32  S.  E.  Rep.  492. 

Sale  in  Law  Office  Not  Equivalent  to  Sale  in 
Public  Place.  —  Spencer  v.  Whiting,  68  Iowa 
678 

Ontario  —  Municipal    By-law.  —  In    Reg.  v. 
Coutts,  5  Ont.  644,  the  court  held  that  under 
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Distinction  Not  Uniformly  Recognized.  —  There  are  some  exceptions  to  this  rule, 
having  their  origin  in  statutes  or  local  ordinances  regulating  or  restricting 
hawking  and  peddling,  a  calling  often  regarded  with  suspicion  and  disfavor.1 

Are  Hawkers  in  England.  —  In  England,  by  Act  of  Parliament,  persons  selling 
by  samples  or  patterns  any  goods  to  be  afterwards  delivered  are  classed  as 
hawkers.8 

III.  Restrictions  upon  Hawking  and  Peddling  —  1.  Restrictions  Usually 
an  Exercise  of  Police  Power.  —  The  business  of  hawking  and  peddling  is  gen- 
erally the  subject  of  police  regulation,  and  when  license  fees  are  imposed  upon 
its  pursuit,  the  exaction  of  such  fees  is  usually  an  exercise  of  police  power.3 

2.  Employment  May  Be  Taxed  for  Revenue  Purposes.  —  The  occupation  may, 
like  other  employments,  be  subjected  to  a  tax  for  revenue  purposes,  but  the 
police  control  and  regulation  of  the  calling  itself  often  enters  into  such  revenue 
measure  and  constitutes,  although  perhaps  incidentally,  one  of  its  objects  and 
purposes.4 

3.  Purpose  of  Restriction  Important.  —  Whether  an  enactment  imposing 
license  fees  upon  hawking  and  peddling  is  or  is  not  to  be  considered  a  police 
regulation  is  not  infrequently  a  matter  of  much  importance  in  the  determina- 
tion and  disposition  of  cases  arising  from  the  violation  of  such  law.5 

4.  Calling  Taxed,  Not  Merchandise.  —  Generally  it  is  the  calling  or  occupa- 
tion, and  not  the  property  employed  in  such  calling,  that  is  deemed  the  sub- 
ject of  the  tax  or  license  fee,6  although  the  distinction  has  in  some  instances 
been  considered  of  little  consequence.7 

Residence  of  Peddler  immaterial.  —  Such  tax  or  license  fee  may  be  imposed 
whether  or  not  the  person  engaged  in  hawking  and  peddling  be  a  resident  of 
the  state  or  municipality  within  which  the  license  law  operates,  and  whether 


the  statute  in  force  in  Ontario  it  was  not  with- 
in the  power  of  a  municipality  to  pass  a  by- 
law prohibiting  unlicensed  traders  sending  out 
agents  to  take  orders  for  goods  from  private 
persons,  not  being  retail  dealers,  and  subse- 
quently delivering  the  goods  ordered. 

Sample-merchant  —  Virginia.  — ■  See  this  lerm 
dsfined  in  White  v.  Com.,  78  Va.  484;  Hender- 
son v.  Com.,  78  Va.  488.  See  also  Speer  v. 
Com.,  23  Gratt.  (Va.)  935,  14  Am.  Rep.  164; 
Myerdock  v.  Com.,  26  Gratt.  (Va.)  988. 

1.  Rule  Not  Uniformly  Recognized  —  Sellers  by 
8ample  Peddlers  in  Several  States.  —  Gould  v.  At- 
lanta, 55  Ga.  686;  Wrought  Iron  Range  Co.  v. 
Johnson,  84  Ga.  757;  Graffty  v.  Rushville,  107 
Ind.  506,  57  Am.  Rep.  128;  Warren  v.  Geer, 
117  Pa.  St.  212;  Titusville  v.  Brennan,  143  Pa. 
St.  647,  24  Am.  St.  Rep.  580;  Spanish  Fork 
City  v.  Mortensen,  7  Utah  33. 

In  Georgia  the  rule  seems  to  be  inflexible. 
In  Wrought  Iron  Range  Co.  v.  Johnson,  84  Ga. 
754,  the  court,  by  Bleckley,  C.  J.,  citing  the 
case  of  Howard  v.  Reid,  51  Ga.  328,  used  the 
following  language:  "  Every  itinerant  trader 
by  sample  is  treated  as  a  peddler.  Code, 
§  1631.  The  itinerant  trader  is  the  person  who 
actually  travels  or  passes  from  place  to  place 
for  the  purpose  of  trading  by  sample  or  other- 
wise. Within  the  sense  and  meaning  of  the 
code,  when  one  adopts  that  vocation  and  pur- 
sues it  he  becomes  a  peddler,  and  by  that 
name  or  description  is  to  be  licensed." 

2.  Hawkers  Act,  1888,  51  and  52  Vict.,  c. 
33- 

3.  Restrictive  Laws  Are  Usually  Exercises  of 
Police  Power. —  Laws  regulating  or  licensing 
hawking  and  peddling  arc  ordinary  exercises 


of  police  power,  nor  do  they  cease  to  be  such 
because  the  license  fees  are  required  to  be  paid 
into  the  state  treasury. 

Alabama.  —  Van  Hook  v.  Selma,  70  Ala.  363, 
45  Am.  Rep.  85. 

Michigan.  —  People  v.  Russell,  49  Mich.  619, 
43  Am.  Rep.  478;  Chaddock  v.  Day,  75  Mich. 
531,  13  Am.  St.  Rep.  468. 

Missouri.  —  State  v.  Emert,  103  Mo.  241,  23 
Am.  St.  Rep.  874. 

New  Jersey.  —  Muhlenbrinck  v.  Long 
Branch,  42  N.  J.  L.  369;  Clark  v.  New  Bruns- 
wick, 43  N.  J.  L.  176;  Mulcahy  v.  Newark,  57 
N.  J.  L.  515. 

New  York.  —  People  v.  Jarvis,  19  N.  Y. 
App.  Div.  467. 

Wisconsin.  —  Morrill  v.  State,  38  Wis.  429, 
20  Am.  Rep.  12. 

4.  See  infra,  this  title,  Licenses — License 
Tax  or  Fee. 

5.  See  infra,  this  tide,  Hawking  and  Peddling 
in  Violation  of  Law  —  Effect  upon  Contract  of 
Sale. 

6.  Calling  Taxed,  Not  Goods.  —  Temple  v. 
Sumner,  51  Miss.  13,  24  Am.  Rep.  615;  Cooley 
on  Taxation  (2d  ed.)  579. 

7.  Distinction  Sometimes  Immaterial.  —  In  Wcl- 
ton  v.  Missouri,  91  U.  S.  278,  the  court,  by 
Mr.  Justice  Field,  said:  "  The  license  charge 
exacted  is  sought  to  be  maintained  as  a  tax 
upon  a  calling.  It  was  held  to  be  such  a  lax 
by  the  Supreme  Court  of  the  state.  *  *  * 
Where  the  business  or  occupation  consists  in 
the  sale  of  goods,  the  license  tax  required  for 
its  pursuit  is  in  effect  a  tax  upon  the  goods 
themselves."  See  also  Leloup  v.  Mobile,  127 
U.  S.  640;  Brennan  v.  Titusville,  153  U.  S.  303. 
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or  not  he  already  pays  taxes  upon  the  property  or  commodities  used  in  such 
traffic.1 

5.  Licensee  Not  Exempt  from  Ordinary  Police  Regulations.  —  Nor  will  the  pos- 
session of  a  license  to  hawk  and  peddle  relieve  the  licensee  from  the  operation 
of  general  laws,  ordinances,  or  police  regulations,  even  in  instances  where 
such  enactments  interfere  with  the  convenient  or  profitable  exercise  of  his 
calling.2 

IV.  Constitutionality  and  Validity  of  Statutes— 1.  In  General.  —  While 
the  right  of  the  several  states  to  enact  laws  regulating,  restraining,  licensing, 
or  even  absolutely  prohibiting  hawking  and  peddling  is,  in  general,  limited 
only  to  the  provisions  of  the  respective  state  constitutions,3  yet  such  laws 
must  not  be  repugnant  to  the  Federal  Constitution  by  interfering  with  sub- 
jects over  which  Congress  has  exclusive  legislative  jurisdiction,  or  otherwise. 
Questions  involving  the  validity  of  such  state  lav/s  under  the  United  States 
Constitution  arise  for  the  most  part  under  the  interstate  commerce  regulations 
and  the  patent  laws. 

2.  Must  Not  Affect  Foreign  or  Interstate  Commerce.  —  State  laws  regulating 
hawking  and  peddling  cannot  apply  to  the  peddling  of  foreign  imports  or  of 
goods  brought  from  other  states,  if  such  imports  or  such  goods,  by  retaining 
their  original  and  distinctive  form  and  character,  are  still  under  federal 
protection. 

Goods  Not  Yet  in  State,  or  in  Original  Packages. — This  constitutional  question  most 
frequently  arises  in  cases  where  selling  by  sample  or  soliciting  the  sale  of 
goods  to  be  delivered  in  the  future  is  made  peddling  by  state  statutes  or 
municipal  enactment.  Where  the  goods  sold  are  not  within  the  territory 
of  the  state  at  the  time  when  the  order  is  given  and  the  contract  of  sale  is 
made,  but  are  shipped  into  such  state  from  another  state  or  foreign  country, 
or  from  an  Indian  tribe  which  still  maintains  its  tribal  relations,  or  if  such 
goods,  though  within  the  state  when  the  sale  is  made,  have  not  lost  their  dis- 
tinctive character  and  are  not  blended  into  and  become  part  of  the  common 
mass  of  property  therein,  but  still  preserve  their  original  form  and  remain  in 
the  exact  condition  in  which  they  were  shipped,  any  state  or  municipal  enact- 
ment interfering  with  such  sale  is  an  encroachment  upon  the  exclusive  right  of 
Congress  to  regulate  interstate  commerce,  and  such  enactment  is  therefore 
void.4 

1.  Residence  of  Peddler  Immaterial.  —  Davis  v.  U.  S.  502;  Asher  v.  Texas,  128  U.  S.  131; 
Macon,  64  Ga.  131;  Burr  v.  Atlanta,  64  Ga.  Brennan  v.  Tiiusville,  153  U.  S.  289;  In  re 
227;  Buffalo  v.  Webster,  10  Wend.  (N.  Y.)  102;  Watson,  15  Fed.  Rep.  513;  In  re  White,  43 
Edenton  v.  Capehart,  71  N.  Car.  159.  Fed.  Rep.  914;  In  re  Spain,  47  Fed.  Rep.  208; 

2.  Licensee  Must  Obey  Police   Regulations —     In  re  Nichols,  48  Fed.  Rep.  164;  Exp.  Hough, 
Prohibiting   Vehicles  from   Stopping  in    Street      69  Fed.  Rep.  330;  In  re  Hennick,  5  Mackey 
Beyond  Certain   Time.  —  Com.  v.  Fenton,  139      (D.  C.)  502;  In  re  Kimmel,  41  Fed.  Rep.  777. 
Mass.  197.  Alabama.  —  State  v.  Agee,  83  Ala.  110;  Exp. 

Prohibiting  Peddling  During  Certain  Hours.      Murray,  93  Ala.  79. 
—  Buffalo:/.  Schleifer,  (Buffalo  Super.  Ct.  Gen.         California.  — Ex  p.  Thomas,  71  Cal.  204. 
T.)  2  Misc.  (N.  Y.)  216.  Illinois.  —  Bloomington  v.  Bourland,  137  111. 

3.  Cooley  on  Constitutional  Limitations  (6th  537. 

ed.)  742,  states  the  principle  in  general  terms:         Indiana.  —  McLaughlin  v.  South  Bend,  126 
"  The  state  has  also  a  right  to  determine  what      Ind.  471;  Martin  :\  Rosedale,  130  Ind.  113; 
employments  shall  be  permitted,  and  to  forbid      Huntington  v.  Mahan,  142  Ind.  697. 
those  which  are  deemed  prejudicial  to  the  pub-         Iowa.  —  Marshalltown  v.  Blum,  58  Iowa  184, 
lie  good."    But  this  doctrine  is  to  be  applied     43  Am.  Rep.  116;  Pacific  Junction  v.  Dyer,  64 
in  consonance    with  the   provisions   of   the      Iowa  39;  McGregor  v.  Cone,  104  Iowa  471. 
national  and  state  constitutions  and  subject  to         Kansas.  —  Ft.  Scott  v.  Pelton,  39  Kan.  764. 
the  inherent  rights  of  the  citizen,  whether  such         louisiana.  —  McClellan  r.  Pettigrew,  44  La. 
employment  be  forbidden  directly  by  the  state      Ann.  360;  Simmons  Hard  ware  Co.  v.  McGuire, 
or  by  some  corporate  body  to  whom  the  state      39  La.  Ann.  852;  Pegues  v.  Ray,  50  La.  Ann. 
has  delegated  authority.  574. 

4.  Goods  Not  Within  State,  or  in  Original  Pack-         Maine.  —  State  v.  Furbush,  72  Me.  496. 
ages  —  United  States.  —  Welton  v.  Missouri,  91         Missouri.  —  State  v.  Browning,  62  Mo.  591. 
U.  S.  275;  Robbins  u.  Shelby  County  Taxing         Nevada. — Ex  p.  Rosenblatt,  19  Nev.  439,  3 
Dist.,  120  U.  S.  498;  Corson  v.  Maryland,  120     Am.  St.  Rep.  901. 
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When  Not  under  Federal  Protection.  —  Should  the  goods,  however,  actually  be 
within  the  territory  of  the  state  where  such  statute  or  ordinance  is  in  force, 
prior  to  the  securing  of  the  order  for  them,  or  before  such  sale  by  sample,  and 
have  lost  their  distinctive  character  as  original  packages,  even  though  such 
goods  were  shipped  from  another  state  or  from  a  foreign  country,  the  subject- 
matter  of  the  transaction  and  the  parties  thereto  are  properly  within  the 
jurisdiction  and  operation  of  the  local  regulations.  Such  commerce  is  then 
internal  and  domestic,  the  goods  having  become  incorporated  into  the  general 
wealth  or  substance  of  the  state  and  having  lost  their  original  character,  and 
the  peddling  thereof  may  be  the  subject  of  local  statute  or  ordinance.1 

3.  Must  Not  Affect  Patent  Rights.  —  What  is  commonly  known  as  a  "  patent 
right  "  — the  exclusive  right  of  the  patentee  to  make,  use,  or  sell  the  invention 
or  discovery  patented  —  being  an  incorporeal  right  granted  by  the  federal 
government,  cannot  be  taxed  in  any  manner  by  a  state.  State  laws  or 
municipal  enactments  imposing  license  fees  upon  the  peddling  of  "  patent 
rights  "  are  unconstitutional  and  invalid.2  Where  negotiable  paper  is  given 
in  payment  or  part  payment  of  a  patent  right,  by  statute  in  some  states,  the 
words  "  given  for  patent  right  "  or  some  equivalent  expression  must  appear 
conspicuously  upon  such  note.3 

Patented  Articles  Not  Privileged.  —  The  occupation  of  peddling  articles  manu- 
factured under  letters  patent,  as  distinguished  from  the  right  to  peddle  or 
vend  a  patent  right  itself,  is  unquestionably  subject  to  the  police  control  and 
revenue  laws  of  the  respective  states.4 

4.  Requirements  as  to  Uniformity  of  Operation  —  a.  Residents  or  Products 
of  Different  States.  —  No  state  or  municipality  can  lawfully  enact  a 
statute  or  ordinance  regulating  hawking  and  peddling  which  discriminates 
between  the  residents  or  products  of  different  states.5 


North  Caiolina. — State  v.  Bracco,  103  N. 
Car.  349. 

Vermont.  —  State  v.  Pratt,  59  Vt.  590. 

Virginia.  —  Com.  v.  Myer,  92  Va.  809. 

1.  When  Not  under  Federal  Protection —  United 
States.  —  Ex  p.  Hanson,  28  Fed.  Rep.  129; 
Hynes  v.  Briggs,  41  Fed.  Rep.  469;  In  re 
Houston,  47  Fed.  Rep.  542;  American  Harrow 
Co.  v.  Shaffer,  68  Fed.  Rep.  750;  Howe  Mach. 
Co.  v.  Gage,  100  U.  S.  676;  Emeri.  v.  Missouri, 
156  U.  S.  309;  In  re  Wilson,  19  D.  C.  341. 

Florida.  —  Hall  v.  State,  39  Fla.  676. 

Georgia.  —  Singer  Mfg.  Co.  v.  Wright,  97 
Ga.  115. 

Indiana.  —  Graffty  v.  Rushville,  107  Ind. 
502,  57  Am.  Rep.  128;  South  Bend  v,  Martin, 
142  Ind.  54. 

Iowa. — State  v.  Wheelock,  95  Iowa  583,  58 
Am.  St.  Rep.  442. 

Kentucky.  —  Rash  v.  Farley,  91  Ky.  347,  34 
Am.  St.  Rep.  233. 

Maine.  —  State  v.  Montgomery,  92  Me.  433. 

Massachusetts.  —  Com.  v.  Ober,  12  Cush. 
(Mass.)  497;  Com.  v.  Newhall,  164  Mass.  338. 

Michigan.  —  People  v.  Sawyer,  106  Mich. 
431- 

Missouri.  —  Tracy  v.  State,  3  Mo.  3;  State 
v.  Shaplcigh,  27  Mo.  345;  State  v.  Emert,  103 
Mo.  241,  23  Am.  St.  Rep.  874;  State  v.  Smith- 
son,  106  Mo.  154;  State  v.  Snoddy,  128  Mo.  524. 

Nevada.  —  Ex  p.  Robinson,  12  Nev.  268,  28 
Am.  Rep.  794. 

North  Carolina.  —  Wynne  v.  Wright,  1  Dev. 
&  B.  L.  (18  N.  Car.)  19;  State  v.  Wessell,  109 
N.  Car.  735;  Wrought  Iron  Range  Co.  v.  Car- 
ver, 118  N.  Car.  329. 


Pennsylvania.  —  Com.  v.  Gardner,  133  Pa. 
St.  284,  19  Am.  St.  Rep.  645. 

Tennessee.  —  Howe  Mach.  Co.  v.  Cage,  9 
Baxt.  (Tenn.)  519. 

Virginia.  —  Speer  v.  Com.,  23  Gratt.  (Va.) 
936,  14  Am.  Rep.  164. 

West  Virginia.  —  State  v.  Richards,  32  W. 
Va.  348. 

2.  Patent  Rights.  —  Ex  p.  Robinson,  2  Biss. 
(U.  S.)  314;  In  re  Sheffield,  64  Fed.  Rep.  836; 
Hollida  v.  Hunt,  70  111.  113;  State  v.  Butler,  3 
Lea  (Tenn.)  223.  See  generally  the  title 
Patents. 

3.  Note  Given  for  Patent  Right.  —  As  to  the 

validity  and  effect  of  such  provisions,  see  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  137.  And  see  the  recent  case 
of  Bohon  v.  Brown,  (Ky.  1899)49  S.  W.  Rep. 
450. 

4.  That  Article  Peddled  Is  Patented  Not  Mate- 
rial.—  The  tax  or  fee  imposed  upon  peddlers 
is  an  exercise  of  police  auihoriiy.  The 
ordinary  operation  of  federal  laws  does  not 
take  from  the  state  any  portion  of  its  general 
power  of  police.  A  patentee,  like  any  other 
vendor,  must  obey  all  regulations  made  for 
general  observation.  Patterson  r.  Kentucky, 
97  U.  S.  501;  Webber  v.  Virginia,  103  U.  S. 
344;  People  v,  Russell,  49  Mich.  617,  43  Am. 
Rep.  478;  Jordan  v.  Dayton,  4  Ohio  295;  State 
v.  Bell  Telephone  Co.,  36  Ohio  St.  311 ;  Palmer 
v.  Slate,  39  Ohio  St.  238. 

6.  See  supra,  ihis  section,  Must  Not  Affect 
Foreign  or  Interstate  Commerce ;  also  the  title 
Constitutional  Law,  vol.  6,  pp.  958,  966, 
970. 
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b.  RESIDENTS  OR  Products  of  Same  State.  —  Nor  should  there  be  any 
unjust  discrimination  between  the  residents  or  products  of  different  sections 
or  localities  of  the  same  state;  if  otherwise,  the  courts  may  declare  the 
ordinance  illegal  and  void.1 

c.  Uniformity  in  License  Tax  —  Fee  Imposed  under  Police  Power. 
A  charge  or  fee  upon  hawking  and  peddling  imposed  in  the  exercise  of 

\\  hat  is  distinctively  the  police  power  of  the  state  is  in  a  legal  sense  a  license 
charge  rather  than  a  tax,  and  as  such  should  be  uniform  within  the  same 
class.* 

d.  Fee  or  Tax  Imposed  under  Revenue  Laws.  —  And  while  such  fee 
is  a  tax  when  laid  under  laws  enacted  wholly  or  primarily  for  revenue  purposes, 
it  is  a  tax  upon  an  occupation  or  privilege,  and,  therefore,  does  not  come 
within  the  strict  application  of  the  usual  constitutional  provision  that  taxation 
must  be  uniform.3 

e.  Equal  Application  Within  Same  Class.  —  But  a  license  law  affect- 
ing hawking  and  peddling,  whether  imposed  for  revenue  or  for  any  other  pur- 
pose, should  operate  uniformly  within  the  same  class.4 

/.  Promotion  of  Special  Interests.  —  Laws  in  restraint  of  hawkirg 
and  peddling  enacted  to  benefit  the  business  or  conserve  the  interest  of  resi- 
dent and  established  merchants  or  other  persons  immediately  concerned  have 
usually  been  declared  invalid  and  condemned  as  unfairly  discriminating  class 
legislation.5    But  such  laws  have  sometimes  obtained  judicial  sanction.** 

g.  Exceptions  to  Application  of  Rule  Requiring  Uniformity  of 
Operation  — (i)  Veteran  Soldiers  Sometimes  Privileged.  —  In  some  jurisdic- 
tions, former  soldiers,  sailors,  or  marines  who  served  the  general  or  the  state 
government  are  by  statute  accorded  especial  privileges,  and  the  license  laws  are 
modified  or  relaxed  in  their  behalf.* 

(2)  Persons  Infirm  or  Disabled.  —  In  some  places,  also,  persons  who  by 
reason  of  physical  infirmity  or  disability  are  incapacitated  from  earning  a  liveli- 
hood by  ordinary  manual  labor  are  by  statute  permitted  to  hawk  and  peddle 
without  paying  a  license  fee  for  such  privilege.8     Statutes  making  the 


1.  Residents  or  Products  of  Same  State.  —  Gould 
v.  Atlanta,  55  Ga.  682;  Braceville  v.  Doherty, 
30  111.  App.  662;  Morgan  v.  Orange,  50  N.  J. 
L.  391;  People  v.  Jarvis,  19  N.  Y.  App.  Div. 
466;  Sayre  v.  Phillips,  148  Pa.  St.  482,  33  Am. 
St.  Rep.  842;  Com.  v.  Snyder,  182  Pa.  St.  633; 
Ex  p.  Overstreet,  (Tex.  Crim.  1898)  46  S.  W. 
Rep.  826;  Virgo  v.  Toronto,  22  Can.  Sup.  Ct. 
447- 

2.  License  Charge  Rather  than  Tax.  —  State  v. 
Glavin,  67  Conn.  34;  People?'.  Jarvis,  19  N.  Y. 
App.  Div.  469;  Cooley  on  Taxation  (2d  ed.) 
599.  See  also  State  v.  Montgomery,  92  Me. 
433;  North  Wales  v.  Brownback,  10  Pa.  Super. 
Ct.  227. 

3.  For  Revenue  Purposes.  —  Magneau  v.  Fre- 
mont, 30  Neb.  853,  27  Am.  St.  Rep.  436;  Mor- 
rill v.  State,  38  Wis.  428,  2o  Am.  Rep.  12;  Dil- 
lon on  Mun.  Corp.  (4th  ed.),  §  792.  See  also 
State  v  Montgomery,  92  Me.  433.  For  a  stat- 
ute held  unconstitutional,  see  State  v.  Klect- 
2en,  (N.  Dak.  1899)  78  N.  W.  Rep.  985. 

4.  Equal  Application  Within  Same  Class.  —  Mc- 
Clellan  v.  Pettigrew,  44  La.  Ann.  357;  People 
v.  Hotchkiss,  (Mich.  1898)  76  N.  W.  Rep.  142; 
State  v.  Wagener,  69  Minn.  206;  Ex  p.  Over- 
street,  (Tex.  Crim.  1898)  46  S.  W.  Rep.  826. 
And  see  infra,  this  title,  Licenses  —  License  Tax 
or  Fee. 

5.  Promotion  of  Special  Interests.  —  Braceville 
v.    Dohtrty,    30   111.  App.  662;    Morgan  v. 
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Orange,  50  N.  J.  L.  391;  People  v.  Jarvis,  19 
N.  Y.  App.  Div.  466;  Sayre  v.  Phillips,  148  Pa. 
St.  482,  33  Am.  St.  Rep.  842;  Com.  v.  Snyder, 
182  Pa.  St.  633;  Exp.  Overstreet,  (Tex.  Crim. 
1898)  46  S.  W.  Rep.  826. 

6.  Protection  of  Established  Dealers  Sometimes 
Sanctioned.  —  Graffty  v.  Rushville,  107  Ind.  506, 
57  Am.  Rep.  128;  South  Bend  v.  Martin,  142 
Ind.  40;  Cherokee  v.  Fox,  34  Kan.  16;  Temple 
v.  Sumner,  51  Miss.  15,  24  Am.  Rep.  615; 
Morrill  v.  State,  38  Wis.  433,  20  Am.  Rep. 
12. 

7.  Former  Soldiers,  Sailors,  or  Marines  Privi- 
leged. —  It  is  quite  usual,  in  enactments  regu- 
lating hawking  and  peddling,  to  exempt  from 
the  operation  of  the  license  laws  former 
soldiers,  sailors,  or  marines.  Each  enactment 
must  be  examined  for  itself.  In  some  in- 
stances, such  indulgence  to  this  particular 
class  is  manifested  by  imposing  a  smaller  fee 
than  is  otherwise  exacted,  instead  of  wholly 
relieving  such  applicants  from  the  tax.  The 
following  are  given  as  illustrations:  Stat. 
Cal.  1897,  c.  277,  §  25,  p.  465;  Laws  Mass. 
18S9,  c.  457.  p.  311;  Laws  N.  Y.  1898,  c.  538, 
§  184,  p.  1279;  Laws  N.  Car.  1893,  c.  311,  p. 
311;  Bates's  Annot.  Stat.  Ohio  (1897),  §§  439S- 
4398/';  Annot.  Code  Tenn.  (1896),  §  699. 

8.  Exemption  of  Infirm  from  Payment  of  License 
Fee. —  Pub.  Stat.  N.  H.  (1891),  c.  123,  g  2; 
Laws  N.  Car.  1893,  c.  294,  §  23,  p.  248. 
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physical  disability  of  an  applicant  a  requisite  or  indispensable  condition  for 
the  granting  of  a  license  to  hawk  and  peddle  have  been  sustained  in  at  least 
one  state,  the  effect  being  to  exclude  all  able-bodied  persons  from  practicing 
such  employment.1 

V.  Licenses  —  1.  In  General.  —  Whether  hawking  and  peddling  are  restricted 
by  police  or  by  revenue  laws,  the  result  is  attained  through  the  instrumentality 
of  licenses.2  The  form  of  license,  the  amount  of  the  tax  or  fee,  the  method 
of  securing  a  license  or  of  making  application  therefor,  and  its  duration,  privi- 
leges, and  restrictions,  are  wholly  statutory,  and,  because  of  local  influences 
and  exigencies,  greatly  vary  in  different  states,  and  frequently  in  different 
municipalities  of  the  same  state.  A  provision  common  to  most  states  requires 
a  person  following  the  calling  of  a  hawker  and  peddler  to  exhibit  his  license 
upon  the  demand  of  any  citizen  of  the  state  or  municipality  in  which  such 
peddler  is  doing  business,  and  imposes  a  penalty  for  a  refusal  to  produce  such 
license.3 

2.  Duration  of  License.  —  Usually  such  licenses  are  granted  for  the  period 
of  one  year.  Experience  has  demonstrated  the  wisdom  of  requiring  the  pay- 
ment of  a  full  year's  rate,  even  where  a  licensee  intends  to  peddle  for  a 
shorter  period.  And  where  there  is  no  provision  for  the  issuing  of  a  license 
for  a  shorter  period  an  officer  will  not  be  protected  in  accepting  any  fee  less 
than  the  annual  rate.4 

3.  License  a  Personal  and  Individual  Privilege.  —  Under  most  license  laws,  a 
license  to  hawk  and  peddle  is  a  special,  individual  privilege,  and  the  holder  of 
such  license  must  conform  to  its  requirements.  Such  license  is  not  suscepti- 
ble of  assignment  and  cannot  be  loaned  or  in  any  manner  transferred,  but 
must  be  personally  used  by  the  individual  named  as  licensee  and  by  him 
alone.5 

Corporations  or  Firms  Cannot  Be  Licensed.  —  A  corporation  or  a  business  firm  Can- 
not be  licensed  to  hawk  and  peddle,  unless  some  statutory  provision  permits 
such  license  to  be  issued.6 

4.  License  Tax  or  Fee  —  a.  Amount  Must  Be  Reasonable.  —  The 
amount  to  be  paid  for  a  license  to  hawk  and  peddle  is  necessarily  prescribed 
by  the  licensing  power.  It  is  an  established  principle  that  the  fee  should  be 
reasonable  in  amount.7 

1.  Physical  Disability  as  Requisite  to  Obtain  penalty  for  peddling  without  a  license.  Gib- 
License.  —  In  re  Application  for  Peddler's  son  v.  Kauffield,  63  Pa.  St.  169;  Temple  v. 
License,  22  W.  N.  C.  (Pa.)  35;  Com.  v.  Brin-  Sumner,  51  Miss.  15,  24  Am.  Rep.  615;  Mabry 
ton,  132  Pa.  St.  73.  v.  Kullock,  7  Dana  (Ky.)  337.    But  in  England, 

2.  Johnson  v.  Asbury  Park,  60  N.  J.  L.  431.  under  the  Hawkers  Act,  1888,  51  &  52  Vict.,  C. 

3.  As  illustrative  of  most  statutes  upon  the  33,  a  hawker  may  employ  a  servant, 
subject,  see  Acts  Va.  1898,  c.  201.  ^  32,  p.  224.  Principal  Held  Liable  for  the  Penalty. —  In  Ir- 

4.  Annual  Rate  Must  Be  Paid  Unless  Provision  win  v.  Douglass,  8  Pa.  Dist.  505,  it  is  held  that 
Is  Made  for  Less  Sum. —  Where  the  license  fee  is  where  an  ordinance  against  unlicensed  ped- 
fixed  for  one  year,  the  officer  or  board  collect-  dling  is  violated  the  employer  is  responsible  for 
ing  it  will  not  be  protected  in  accepting  a  the  penalty,  although  the  peddling  was  done 
smaller   sum    for  a   proportionately  shorter  through  an  agent. 

period  than  such  year,  unless  the  license  law  6.  Corporation  or  Business  Firm  Cannot  Be  Li- 

disunctly  permits  the  issuing  of  licenses  for  a  censed.  —  Wrought  Iron  Range  Co.  v.  Johnson, 

shorter  period,  and  at  a  reduced  rate.    Hart  84  Ga.  755;  Slate  v.  Rhyne,  119  N.  Car.  907. 

v.  Beauregard,  22  La.  Ann.   238.    See  also  See  also  Sh iff  v.  State,  84  Ala.  456;  Hill  v.  Thix- 

Cooley  on  Taxation  (2d  erl.)  579.  ton,  94  Ky.  96;  Ex  p.  Butin,  28  Tex.  App,  304. 

5.  License  a  Personal  and  Individual  Privilege.  7.  License  Fee  Must  Bo  Reasonable.  —  Ex  p. 
—  A  peddler's  license  is  usually  personal  with  Heylman,  92  Cal.  492;  Slate  v.  Glavin,  67 
the  individual.  It  cannot  be  sold,  loaned,  or  Conn.  34;  State  Center  v.  Barenstein,  66  Iowa 
in  any  manner  transferred.  Should  a  licensee  249;  Brooks  v.  Mangan,  86  Mich.  577,  24  Am. 
dispose  of  his  license,  he  may  in  some  states  St.  Rep.  137;  People  v.  Hotchkiss,  (Mich.  189S) 
render  himself  liable  criminally  (see  Act  Pa.  76  N.  W.  Rep.  142;  People  v.  Baker,  115  Mich. 
March  28,  1799).  But  such  transfer  or  disposi-  199;  Duluth  v.  Krupp,  46  Minn.  435.  Sec  also 
tion  of  such  license  is  a  nullity.  Therefore,  a  Cherokee  v.  Fox,  34  Kan.  16;  Ballston  Spa  v. 
peddler,  unless  permitted  by  statute,  cannot  Markham,  ?S  Hun  (N.  Y.)  239;  People  v.  Jar- 
employ  a  servant  to  drive  his  wagon  and  sell  vis,  19  N.  Y.  App.  Div.  470;  /;;  re  White,  43 
his  wares  without  exposing  such  servant  to  a  Minn.  252;  Chicago  v.  Bartcc,  100  III.  61. 
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b.  Reasonableness  —  How  Determined. — The  controlling  factor  in 
settling  the  amount  of  such  license  fee  when  it  is  imposed  is  ordinarily  the 
requirements  of  the  design  or  purpose  to  be  promoted  or  accomplished.  It 
is  therefore  necessary  before  determining  a  question  of  reasonableness  to 
ascertain  first  the  design  or  purpose  of  the  licensing  power  in  imposing  such 
license  fee;  second,  whether  or  not  the  licensing  power,  especially  if  acting 
under  delegated  authority,  possessed  the  right  to  impose  a  tax  of  any  amount 
whatever,  for  the  promotion  or  attainment  of  such  specific  design  or  purpose. 
If  legal  authority  to  impose  a  tax  for  the  purpose  contemplated  is  established 
in  the  licensing  power,  the  question  of  reasonableness  is  resolved  into  an 
inquiry  whether  or  not  the  fee  exacted  is  commensurate  with  the  attainment 
of  such  purpose.    If  greater  than  required,  it  is  excessive  and  unreasonable.1 

Discretion  Recognized.  —  Courts  are  disposed,  generally,  to  recognize  a  latitude 
of  discretion  in  the  licensing  power,  and  will  not  hold  an  ordinance  imposing 
a  license  fee  invalid  because  of  the  magnitude  of  such  fee,  unless  it  is  evident 
that  the  licensing  power  abused  such  discretion. 

When  for  Regulation  Alone.  —  Where  the  regulation  of  the  employment,  and 
not  the  production  of  revenue,  is  the  purpose  of  the  enactment,  it  has  been 
held  that  the  cost  of  issuing  a  license,  together  with  the  expenses  of  the  police 
supervision  of  such  business,  forms  a  proper  measure  by  which  to  estimate 
what  amount  of  tax  should  be  laid  or  license  fee  exacted.  This  rule  peculiarly 
applies  when  the  licensing  power  is  acting  by  delegated  authority. a 

5.  Requisites  to  Obtain  License.  —  The  enactments  of  most  states  or  munici- 
palities relating  to  licensing  hawkers  and  peddlers  coincide  in  requiring  that 
the  applicant  be  a  male  resident  of  full  age  and  of  good  moral  character,  and 
sometimes  citizenship  is  required ;  3  that  a  statement  be  made,  commonly  in 
the  form  of  a  written  application,  showing  precisely  the  manner  in  which  the 
applicant  purposes  to  travel  and  to  transport  his  wares  or  merchandise,  and 
the  general  character  or  description  of  the  goods  to  be  peddled;  and  that  a 
certain  sum  be  paid  before  the  license  is  granted.4 

Security  Required.  —  Security  may  also  be,  required  before  the  license  is 
granted,  conditioned  for  good  behavior  of  the  licensee  and  his  faithful  observ- 
ance of  license  laws  and  regulations.5 

VI,  Who  May  Restrict,  Regulate,  or  License  —  1.  States.  —  The  several 
states  of  the  Union,  in  the  exercise  of  their  constitutional  powers  or  sovereignty, 
may  restrict,  regulate,  or  license  any  calling  or  employment.  Statutory  regu- 
lation of  hawking  and  peddling  exists  in  nearly  all  the  states.6 

'  2.  Municipal  Corporations  —  Authority  Never  Inherent.  —  This  power  is  pos- 
sessed by  most  municipal  corporations,  but  is  never  inherent  in  a  municipality 
as  such  because  of  its  existence  as  a  municipal  corporation  or  by  reason  of  its 
ordinary  powers  of  local  government.7 

Must  Be  Delegated.  —  The  legislative  power  of  the  state  may  delegate  to 
municipal  corporations  right  and  authority  to  regulate,  restrict,  license,  or  tax 
certain  trades,  forms  of  business,  and  vocations;  and  an  ordinance  enacted  in 
pursuance  of  such  delegated  power  has  all  the  force  and  legal  effect  within  the 
jurisdiction  of  the  enacting  power  of  a  state  statute.8 

To  Be  strictly  Construed.  —  Such  authority  is  usually  contained  in  the  charter 

1.  People  v.  Jarvis,  19  N.  Y.  App.  Div.  467;  4.  As  illustrative  of  the  state  laws  upon  the 
State  v.  Glavin,  67  Conn.  34;  Muhlenbrinck  v.  subject,  see  Rev.  Stat.  N.  Y.  (gth  ed.,  1896),  p. 
Long  Branch,  42  N.  J.  L.  368.    And  see  the  3526,  §  60. 

cases  cited  in  the  note  immediately  preceding.  6.  See  Bright.  Purd.  Dig.  Laws  Pa.  (1894), 

2.  People  v.  Jarvis,  19  N.  Y.  App.  Div.  466;  p.  1654. 

State  v.  Glavin,  67  Conn.  34.  6.  Cooley  on  Const.  Lim.  (6th  ed.)  742-744. 

3.  Citizenship  Sometimes  Required.  —  Stat.  Vt.  7.  Power  Not  Inherent  in  Municipality.  —  Peo- 
(1894),  §  4734;  Act  Pa.  April  16,  1840,  §  1  pie  v.  Jarvis,  19  N.  Y.  App.  Div.  468;  Beach 
(Bright. Purd.  Dig.  Laws  Pa.,  1894,  p.  1654);  on  Pub.  Corp.,  §  1252. 

Act  Pa.  May  5,  1841,  §  7  (Bright.  Purd.  Dig.  8.  Power  Must  Be  Delegated  to  Municipality. — 

Laws  Pa.,  1894,  p.  1655).  Shelton  v.  Mobile,  30  Ala.  540,  68  Am.  Dec 
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of  every  municipality,  or  is  supplied  by  subsequent  legislation  ;  but  such  dele- 
gated power  must  be  strictly  construed,  and  cannot  be  extended  beyond  the 
language  of  the  instrument  or  statute  conferring  it,  or  the  necessary  implica- 
tion of  such  language.1 

Power  Cannot  Be  Redelegated.  —  And  generally  such  authority,  when  given  to  a 
municipality,  must  be  exercised  by  the  corporation  itself,  and  not  again  dele- 
gated to  any  person  or  board,  unless  power  so  to  do  is  explicitly  given  to  such 
municipality,  or  unless  such  power  is  necessarily  implied  from  the  language  of 
the  charter  or  statute  itself.2 

Ordinance  Must  Be  Reasonable.  —  Ordinances  and  municipal  enactments  regulating 
hawking  and  peddling  are  merely  by-laws  of  municipal  corporations;  therefore 
they  come  within  the  familiar  principle  that  a  corporate  by-law,  to  be  valid, 
must  be  reasonable,  and  of  such  reasonable  character  the  court  is  the  judge.3 

Does  Not  Imply  Power  to  Tax  for  Revenue  Purposes.  —  Authority  delegated  by  the 
state  to  restrict,  regulate,  or  license  hawking  and  peddling  does  not  of  itself 
confer  or  imply  a  power  to  tax  such  calling  for  revenue  purposes.  Any  duty, 
tax,  or  license  fee  imposed  upon  such  calling  in  such  case  should  be  for  the 
purpose  of  restriction  or  regulation.  4 

Nor  to  Prohibit  Directly  or  Indirectly.  —  Where  a  municipal  corporation  is 
empowered  to  restrict,  regulate,  or  license  hawking  and  peddling,  it  has  no 
implied  authority  to  prohibit  the  practice  of  such  calling.5 

Abuse  of  Power  should  Be  Palpable.  —  The  grievance,  however,  must  be  evident 
and  the  abuse  of  power  flagrant  to  warrant  judicial  intervention,  for  ordinarily 
it  is  not  the  province  of  the  judiciary  curiously  to  scrutinize  municipal  rates 
and  levies.6 

3.  Courts,  Boards,  and  Officers.  —  Although  when  the  state  delegates  its 
power,  or  any  portion  thereof,  to  restrict,  regulate,  or  license  hawking  and 
peddling,  it  usually  confers  such  authority  upon  a  municipal  corporation  as 
such,  yet  the  legislative  power  of  the  state  may,  unless  prevented  by  the  state 
constitution,  clothe  a  court,  board,  or  officer  with  authority  to  act  in  the 
premises.7 

143;  Van  Hook  v.  Selma,  70  Ala.  363,  45  Am.  45  Am.  Rep.  85;  Easterly  v.  Irwin,  99  Iowa 
Rep.  85.  See  also  Cairollton  v.  Bazzette,  159  697;  Dillon  on  Mun.  Corp.  (4th  ed.),  §  357; 
111.  284.  Cooley  on  Taxation  (2d  ed.)  597. 

1.  Delegated  Authority  Strictly  Construed. —  5.  Not  to  Prohibit. —  Under  a  late  New  York 
Kennedy  v.  People,  9  Colo.  App.  492 ;  St.  Paul  case  already  cited,  the  rule  is  stated  by  the 
v.  Stoltz,  33  Minn.  234;  Ex  p.  Taylor,  58  Miss.  court  to  be  as  follows:  "  It  is  a  fundamental  and 
478,  38  Am..  Rep.  336;  Dunham  v.  Rochester,  well-settled  principle  of  law  that  '  when  a  mu- 
5  Cow.  (N.  Y.)  465 ;  Cooley  on  Const.  Lim.  (Oih  nicipal  corporation  is  given  the  power  to  license 
ed.)  231-233.  useful  trades  or  occupations,  it  cannot  use  the 

2.  Cannot  Be  Redelegated.  —  Where  a  munici-  license  as  a  tax  to  raise  revenue,  nor  is  it  au- 
pal  corporation  is  charged  with  the  regulation  thorized  to  entirely  prohibit  the  exercise  of  the 
of  hawking  and  peddling,  such  authority,  trade  or  occupation  by  any  excessive  license 
being  in  its  nature  discretionary,  should  not  fee.'  "  People  v.  Jarvis,  19  N.  Y.  App.  Div. 
be  delegated  to  others,  but  must  be  exercised  469,  quoting  13  Am.  and  Eng.  Encyc.  ok  Law 
by  the  corporate  body,  or  by  the  proper  branch  (1st  ed.)  532.  See  also  Brooks  v.  Mangan,  86 
or  department  thereof.  State  v.  Glavin,  67  Mich.  577,  24  Am.  St,  Rep.  137;  Cooley  on 
Conn.  34;  Beach  on  Pub.  Corp.,  §  276;  Cooley      Taxation  (2d  ed.)  598. 

on  Const.  Lim.  (6th  ed.)  248.  But  the  delega-  6.  Abuse  of  Municipal  Discretion. —  People  v. 
lion  of  the  legislative  or  discretionary  author-  Russell,  49  Mich.  620,  43  Am.  Rep.  47S;  Du- 
ity  possessed  by  the  municipal  corporation  luth  v.  Krupp,  46  Minn.  435.  Sec  also  Little- 
should  not  be  confounded  with  the  right  of  field  v.  State,  42  Neb.  225,  47  Am.  Si.  Rep. 
such  corporation  to  appoint  persons  to  the  dis-  697. 

charge  of  duties  purely  ministerial.  ///  rt  7.  As  illustrations,  sec  2  Code  Ga.  (1895), 
White,  43  Minn.  251;  Bradley  v.  Rochester,  54  $  4238,  by  whicli  the  ordinary,  when  silting 
Hun  (N.  Y.)  142.  for  county  purposes,  has  original  and  cxclu- 

3.  Municipal  Ordinance  Regulating  or  Licensing  sivc  jurisdiction  in  regulating  peddling  and 
Peddling  Must  Be  Reasonable.  —  State  v.  Jersey  fixing  the  costs  of  licensing  such  calling;  Code 
City,  37  N.  J.  L.  349;   Beach  on  Pub.  Corp.,      Iowa  (1897),  £  1348,  by  which  the  countv  audi- 

90,  91.  tor,  upon  the  presentation  of  a  receipt  showing 

4.  Does  Not  Imply  Power  to  Tax  for  Revenue  the  payment  to  the  county  treasurei,  issues  a 
Purpose!.  —  Van  Hook  v.  Sclma,  70  Ala.  364,      license  for  the  county. 
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VII.  Hawking  and  Peddling  in  Violation  of  Law  —  1.  Effect  upon  Contract 

of  Sale.  — •  While  it  is  an  established  principle  that  a  contract  made  in  violation 
of  law  is  void,  and  no  action  can  be  maintained  to  enforce  it,1  the  application 
of  such  principle  to  the  validity  of  a  contract  made  in  practicing  a  prescribed 
employment  has  not  been  uniformly  construed  or  recognized. 

Contract  Sometimes  Valid.  —  In  the  case  of  a  hawker  and  peddler  who  in  viola-  - 
tion  of  law  pursues  his  calling  without  a  license  and  makes  sales  upon  credit 
or  enters  into  other  contracts  in  the  course  of  the  unlicensed  business,  such 
contracts  have  sometimes  been  held  to  be  valid  where  the  enactment  impos- 
ing such  license  tax  or  fee  partakes  more  of  the  nature  of  a  revenue  measure 
than  of  a  police  regulation,  and  where  the  peddling  itself  or  the  making  of 
such  contract  is  not  expressly  or  by  necessary  implication  forbidden  or  made 
void.  It  is  generally,  although  not  uniformly,  held  that  a  penalty  implies  a 
prohibition,  although  no  direct  words  of  prohibition  occur  in  the  enactment.2 

2.  Prosecution  of  Offenders.  —  The  prosecution  of  offenders  against  laws 
regulating  hawking  and  peddling  is  necessarily  a  matter  wholly  of  local  regu- 


1.  See  the  title  Illegal  Contracts, /w/. 

2.  Contracts  Sometimes  Valid.  —  Although  the 
decisions  upon  the  validily  of  contracts  of  sale 
made  by  hawkers  and  peddlers  doing  business 
in  violation  of  the  license  laws  are  few  and 
conflicting,  the  cases  in  which  "the  general 
principle  has  been  applied  to  contracts  made 
in  the  course  of  analogous  inhibited  employ- 
ments are  numerous.  See  the  title  Illegal 
Contracts,  post. 

The  Following  English  Decisions  are  often 
cited  in  the  consideration  of  the  application  of 
the  principle:  Law  v.  Hodgson,  2  Campb.  147; 
Johnson  v.  Hudson,  11  East  180;  Brown  v. 
Duncan,  10  B,  &  C.  93,  21  E.  C.  L.  29;  Weth- 
erell  v.  Jones,  3  B.  &  Ad.  221,  23  E.  C.  L.  58; 
Cope  v.  Rowlands,  2  M.  &  W.  149;  Smith  v. 
Mawhood,  14  M.  &  W.  463. 

Trover  to  Recover  Goods  to  Be  Used  in  Illegal 
Peddling  —  Not  Maintainable. —  In  Duffy  v. 
Gorman,  10  Cush.  (Mass.)  45,  the  plaintiff 
brought  trover  to  recover  certain  goods  left  in 
pledge  with  the  defendant  by  a  person  who 
had  received  them  from  the  plaintiff  for  the 
purpose  of  using  such  goods  in  peddling  with- 
out a  license.  It  was  shown  that  the  plaintiff 
was  privy  to  the  contemplated  illegal  peddling. 
It  was  held  that  as  the  plaintiff  could  claim 
only  through  his  own  unlawful  contract,  the 
action  could  not  be  mainlained.  It  did  not 
appear  that  peddling  was  expressly  forbidden 
by  statute  in  this  case,  nor  the  contract  itself 
directly  prohibited.  This  decision  was  cited 
with  approval  in  Pratt  v.  Burdon,  168  Mass. 
596,  where  it  was  held  that  no  action  could  be 
maintained  by  an  unlicensed  life-insurance 
broker  to  recover  commissions  for  services  in 
effecting  insurance.  See  also  Fosters.  Thurs- 
ton, 11  Cush.  (Mass.)  322.  But  compare  Mc- 
Kinnev  v.  Andrews,  41  Tex.  366. 

No  Recovery  for  Goods  Peddled  Without  License 
Where  Sale  Prohibited  by  Statute.  —  In  Best  v. 
Bauder,  (Supm.  Ct.  Spec.  T.)  29  How.  Pr.  (N. 
Y.)  489,  the  plaintiff,  whom  the  court  held  to 
be  a  peddler,  sued  for  the  price  of  certain 
"  wine  roots  or  plants  "  sold  to  the  defendant 
in  1863.  The  plaintiff  was  without  a  peddler's 
license,  required  by  the  United  States  Revenue 
Act  of  July  1,  1862,  and  this  was  interposed 
in  defense.  The  plaintiff  demurred  on  the 
ground  that  such  facts  were  no  defense  to  an 


action  for  the  price,  but  the  court,  by  Parker, 
J.,  overruled  the  demurrer.  It  will  be  noted 
that  in  this  case  the  revenue  law  contained  a 
direct  prohibition  against  selling  as  a  peddler 
without  a  license;  but  from  the  general  tenor 
of  the  decision  it  may  be  concluded  that  such 
demurrer  would  have  been  overruled  had 
there  been  no  direct  prohibition,  but  only  an 
imposition  of  a  penalty  for  doing  the  act. 

Kentucky  Statute.  —  In  Bull  v.  Harragan,  17 
B.  Mon.  (Ky.)  349,  it  was  held  that  under  the 
statutes  then  in  force  (Rev.  Stat.  554,  §  13),  a 
peddler  selling  without  a  license  goods  not 
manufactured  in  Kentucky  could  not  recover 
the  value  of  the  goods.  See  also  Mabry  v. 
Bullock,  7  Dana  (Ky.)  337.  And  in  Rash  v.  . 
Farley,  91  Ky.  344,  34  Am.  St.  Rep.  233,  it  was 
held  that  a  note  executed  to  a  peddler  for  . 
goods  sold  by  him  without  the  license  required 
by  statute  is  void  and  unenforceable.  To  the 
same  effect  is  Rash  v.  Halloway,  82  Ky.  674. 

Contra  —  Penalty  Attaches  to  Person  ;  Does  Not 
Affect  Contract.  —  In  Mandlebaum  v.  Grego- 
vich,  17  Nev.  92,  45  Am.  Rep.  433,  where  the 
statute  imposed  a  fine  for  selling  without  a 
license,  but  did  not  specifically  prohibit  the 
sale  of  goods  by  an  unlicensed  person,  it  was 
held  by  Hawley,  J.,  that  a  traveling  merchant 
who  had  sold  goods  without  having  procured 
the  license  required  by  such  act  could  main- 
tain an  action  for  such  goods. 

Where  License  Is  for  Revenue  Action  Will  Lie 
on  Note  Given  to  Unlicensed  Peddler.  —  In  Banks 
v.  McCosker,  82  Md.  521,  one  of  the  defenses 
set  up  in  an  action  to  recover  upon  a  promis- 
sory note  was  that  the  payee  in  such  note  had 
obtained  it  illegally,  he  being  engaged  in  ped- 
dling goods  without  a  license;  but  the  court 
declined  to  recognize  this  defense,  the  provi- 
sion of  the  code  on  the  matter  being  regarded 
as  a  revenue  measure,  and  as  not  affecting  the 
contract  between  an  unlicensed  peddler  and 
the  purchaser  of  goods  from  him. 

"  Peddler's  Note  "  — Kentucky  Statute.  —  A  note 
executed  to  an  "itinerant  person  "  for  a  patent 
right,  or  for  the  privilege  of  selling  a  patent 
right,  is  absolutely  void  unless  it  has  indorsed 
across  the  face  thereof  the  words,  "  Peddler's 
Note."  Bohon  v.  Brown,  (Ky.  1899)  49  S.  W. 
Rep.  450.  See  also  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  137. 
302  Volume  XV. 


Violating  Law. 


HAWKERS  AND  PEDDLERS  — HE. 


Definitions. 


lation.  Hawking  or  peddling  without  a  license  is  a  misdemeanor  in  perhaps 
all  of  the  states,  and  is  prosecuted  and  punished  accordingly.  Generally  such 
proceeding  assumes  the  form  of  a  summary  proceeding  before  a  magistrate; 
of  an  indictment  by  the  grand  jury  and  consequent  trial  in  the  Court  of 
Quarter  Sessions  of  the  place,  or  court  of  similar  character ;  of  an  action  of 
debt  instituted,  usually  by  a  public  official,  for  the  benefit  of  the  state  or 
municipality;  or  of  <a  proceeding  in  the  nature  of  a  qui  tarn  action,  brought 
by  or  through  a  complainant  who  under  the  enactment  will  receive  a  portion 
of  the  fine  imposed  upon  the  offender  should  such  fine  be  exacted  and 
collected. 1 

HAY.  —  Hay  is  grass  after  it  has  been  cut  and  dried  for  fodder.2 
HAZARD —  HAZARDOUS.    (See  also  the  title  Fire  Insurance,  vol.  13, 
p.  284.) —  See  note  3. 

HE.    (See  also  the  titles  STATUTES;  Wills.)  —  See  note  4. 


1.  See  generally  the  local  statutes. 

2.  Hay.  —  Baumgartner  v.  Sturgeon  River 
Boom  Co.,  (Mich.  1899)  79  N.  VV.  Rep.  566. 
But  in  that  case  it  was  held  that  where  the 
declaration  described  the  property  destroyed 
as  hay  growing  on  the  plaintiff's  land,  it  was 
not  error  to  refuse  to  direct  a  verdict  for  the 
defendant,  because  there  was  no  evidence 
showing  the  loss  of  cut  or  dried  hay,  the  court 
holding  that  it  was  manifest  that  the  word  hay 
was  not  used  in  its  ordinary  sense. 

In  Rex  v.  Good,  17  Ont.  727,  it  was  said: 
"  Hay  is  not  an  appropriate  word  to  designate 
grass  before  it  is  cut.  It  is  defined  to  be  '  grass 
cut  and  dried  for  fodder;  grass  prepared  for 
preservation.'  " 

Arson.  (See  also  the  title  Arson,  vol.  2,  p. 
924.) —  In  State  v.  Harvey,  141  Mo.  343,  it  was 
held  that  stacks  of  hay  were  included  within 
the  term,  "  gras's  *  *  *  standing  in  the 
field,"  in  a  statute  against  arson.  The  court 
said:  "  Now,  hay  is  but  grass  '  cut  and  cured 
for  fodder,"  Webst.  Internal.  Diet.,  and  so  the 
words,  '  grass  *  *  *  standing  in  the  field,' 
may  well  include  haystacks." 

Natural  Grass.  —  In  Reg.  v.  Good,  17  Ont. 
725,  the  defendant  was  convicted  of  removing 
hay  from  Indian  lands,  contrary  to  the  Cana- 
dian statute.  It  was  held  that  the  word  hay, 
as  used  in  the  statute,  did  not  necessarily 
mean  hay  from  natural  grass  onlv,  but  what  is 
commonly  known  as  hay,  namely,  either  from 
natural  grass  or  from  grass  sown  and  culti- 
vated. 

Same  —  Lien.  —  In  holding  that  a  laborer  had 
a  lien  on  hay  cut  and  cured  by  him,  the  court 
said:  "  Hay  is  grass  cut  and  dried  for  fodder 
—  grass  prepared  for  preservation.  Make  hay 
while  the  sun  shines.  (Webster.)  Wild  prairie 
grass  is  not  hay,  but  when  cut  or  mowed  and 
raked  it  becomes  hay,  the  drying  or  curing  oc- 
curring between  the  former  and  the  latter  pro- 
cess. Hay  may  therefore  with  propriety  be 
said  to  be  the  '  production  '  of  the  laborer  who 
cuts  and  rakes  it — in  other  words,  makes  it." 
Emerson  v.  Hedrick,  42  Ark.  265.  Sec  also 
the  title  MECHANICS'  LlKNS. 

3.  Board  of  Health.    (See  also  the  title  BOARD 

ok  Health,  vol.4,  p.  500. 1  —  The  appellant 

was  enjoined  at  the  suit  of  the  local  board  of 
health  from  discharging  the  re-fuse  of  his 
tomato-canning  factory  into  a  reservoir,  thence 
into  a  covered  sewer,  and  finally  into  a  small 


natural  stream,  on  proof  that  such  refuse  was 
offensive  in  odor  and  hazardous  to  the  public 
health.  The  court  said:  "  The  counsel  for 
defendant  seemed  to  think  that,  taking  the 
odors  complained  of  at  the  worst,  as  described, 
they  are  not  within  the  act.  In  his  mind,  the 
court  must  regard  the  word  hazardous  as 
synonymous  with  the  highest  or  greatest  ex- 
tremity. I  think  he  desired  to  lead  my  mind 
to  the  conclusion  that  the  word  was  not  used 
in  a  plain,  simple,  or  positive  sense,  but  in  a 
superlative  sense.  Reason  and  all  rules  of  in- 
terpretation reject  this  argument."  Butterfoss 
v.  State,  40  N.  J.  Eq.  330.  See  also  State  v. 
Neidt,  (N.  J.  1890)  19  All.  Rep.  320. 

Gaming.  —  A  statute  authorized  a  suit  for 
restitution  by  any  person  who  had  paid  money 
lost  on  any  "  game,  hazard,  or  sport. "  It  was 
held  that  this  statute  did  not  include  belling 
on  elections.  The  court  said :  "Considering 
the  avowed  purpose  and  the  general  scope  and 
phraseology  of  the  entire  statute,  we  are  not 
inclined  to  concede  to  the  word  hazard,  in  the 
first  section,  an  import  so  comprehensive  and 
incongruous.  First,  in  its  true  philological 
sense,  it  meanschance,  luck,  oraccident,  rather 
than  mere  uncertainty  or  contingency.  *  *  * 
And  consequently  hazard  should  be  under- 
stood, ejnsdcm  generis,  as  importing  some 
chance  or  risk  like  that  of  its  associate  terms, 
'  game,' '  sport,' '  pastime.'  "  Graves  v.  Ford, 
3  B.  Mon.  (Ky.)  114,  115.  See  also  the  title 
Gamino,  vol.  14,  p.  687. 

But  to  engage  in  a  wager  on  a  horse  race  has 
been  held  to  be  a  hazard  within  a  similar  stat- 
ute. Cheek  v.  Com.,  100  Ky.  1.  See  also 
Cheek  v.  Com.,  79  Ky.  359. 

4.  Masculine  and  Feminine.  —  The  use  of  the 
pronouns  he  and  his  in  a  written  instrument, 
in  referring  to  a  person  whose  Christian  name 
is  designated  therein  by  a  mere  initial,  is  not 
conclusive  that  the  person  referred  to  is  a 
male;  and  in  an  action  founded  on  such  in- 
strument, parol  evidence  is  admissible  to  show 
that  the  person  intended  is  a  female.  Ber- 
niaud  v.  Bcccher,  71  Cal.  38. 

Same  —  Admission  of  Woman  to  Bar. —  In 
Richardson's  Case,  3  Pa.  Dist.  299,  a  rule  of 
court  in  which  applicants  for  admission  to  the 
bar  were  referred  to  by  the  pronoun  hr  was 
construed  in  favor  of  the  admission  of  women. 
Sec  also  the  title  ATTORNEY  AND  CLIENT,  vol. 
3.  P.  285. 
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Same  —  Embezzlement  Act.  —  And  the  word 
hi*  has  been  held  to  include  a  woman  in  the 
phrase  "  take  into  his  possession  "  in  an  em- 
bezzlement act.    Rex  v.  Smith,  R.  &  R.  C.  C. 

267. 

Employee.  —  Under  an  act  making  it  unlaw- 
ful for  any  person  to  sell  spirituous  liquors  to 
be  used  in  or  about  his  house,  without  being 
duly  licensed,  a  hired  bartender  may  be  in- 
dicted. Com.  v.  Hadley,  11  Met.  (Mass.)  72. 
The  same  construction  was  put  upon  an  act 
making  it  a  misdemeanor  for  any  person  to 
keep  open  his  shop  on  the  Lord's  day,  under 
which  an  employee  who  had  the  management 
of  the  business,  and  could  and  did  decide  when 
the  shop  should  be  opened  and  when  closed, 
was  held  indictable.  Com.  v.  Dale,  144  Mass. 
363.  See  generally  the  titles  Intoxicating 
Liquors;  Master  and  Servant;  Sunday. 

Same  —  Concealed  Weapons  —  His  Own  Prem- 
ises. (See  also  the  title  Carrying  Weapons, 
vol.  5,  p.  742.)—  In  State  v.  Terry,  93  N.  Car. 
585.  53  Am.  Rep.  472,  it  was  held  that  a  mere 
servant  hired  by  the  prosecutor  to  assist  him 
in  the  cultivation  of  his  land,  being  on  such 
land,  was  not  on  his  own  premises  within  the 
statute  against  carrying  concealed  weapons. 

In  Lemmons  v.  State,  56  Ark.  559,  it  was 
held  that  the  fact  that  the  defendant  lived  with 
his  father  on  land  belonging  to  the  father  did 
not  make  the  premises  his  own  premises 
within  the  statute  against  concealed  weapons. 
See  also  Kinkead  z>.  State,  45  Ark.  536;  Clark 
v.  State,  49  Ark.  174. 

Partnership.  —  A  discharge  of  an  insolvent 
from  all  debts  "  founded  on  any  contract 
made  by  him,"  decreed  under  insolvency  pro- 
ceedings instituted  by  him  in  his  individual 
capacity,  and  also  as  a  member  of  a  firm,  re- 
leases him  from  liability  for  the  debts  of  the 
firm.    Lothrop  v.  Tilden,  8  Cush.  (Mass.)  375. 

Same  —  His  for  Them.  —  Where  a  petition  for 
a  mechanic's  lien  was  signed  by  only  one 
member  of  a  partnership,  and  the  petition 
claimed  a  lien  upon  the  logs  only  for  a  sum 
due  to  him,  but  the  partner  in  verification 
made  oath  in  behalf  of  himself  and  his  co- 
partner, it  was  held  that  this  was  sufficient  to 
give  a  lien  to  the  partnership.  The  court  said 
that  the  mistake  in  using  the  word  him  for 
"  them  "  did  not  vitiate  the  petition  and  should 
not  be  regarded.  Garland  v.  Hickey,  75  Wis. 
178. 

In  State  v.  Howell,  65  N.  Car.  63,  it  was 
said:  "  Him,  used  in  the  statute  instead  of 
'  them,'  is  only  bad  grammar,  which  does  not 
vitiate." 

His  Commercial  Paper.  —  An  accommodation 
indorser  of  negotiable  paper,  whose  indorse- 
ment was  in  no  way  connected  with  his  busi- 
ness, and  who  failed  to  pay  the  debt,  could  not 
be  forced  into  bankruptcy  for  having  "  sus- 
pended and  not  resumed  payment  of  his  com- 
mercial paper  within  a  period  of  fourteen 
days."  In  re  Clemens,  2  Dill.  (U.  S.)  533. 
See  generally  the  title  Insolvency  and  Bank- 
ruptcy. 

His  Natural  Life.  —  Where  A  demises  to  B 
for  the  term  of  his  natural  life,  the  demise  is 
prima  facie  for  the  life  of  B.  But  where  A 
demised  to  B,  his  executors  and  adminis- 
trators, for  the  term  of  his  natural  life,  and 
the  lease  contained  a  covenant  for  quiet  en- 


joyment by  B,  his  executors,  etc.,  during  the 
natural  life  of  A,  the  demise  was  for  the  life 
of  A.  Doe  v.  Dodd,  5  B.  &  Ad.  68g,  27  E.  C. 
L.  157- 

His  Heirs  and  Assigns.  —  A  deed  between 
William  M'Knighi  and  Nancy  his  wife,  of  the 
first  part,  and  James  Hardenbergh  and  Eliza 
his  wife,  of  the  second  part,  conveyed  "  to  the 
said  party  of  the  second  part,  his  heirs  and 
assigns,"  the  lands  and  tenements  in  contro- 
versy. On  the  construction  of  this  deed,  the 
court  said:  "  The  grantees  are  '  the  party  of 
the  second  part '  (that  is,  James  Hardenbergh 
and  Eliza  his  wife),  '  his  heirs  and  assigns.' 
The  term  '  party  '  embraces  both  grantees, 
and  is  used  for  that  purpose  with  strict  gram- 
matical accuracy;  and  the  word  Jtis  is  as 
definite  in  its  reference  to  only  one  of  them. 
More  formally  expressed  this  grant  would 
read,  'to  the  said  James  Hardenbergh  and 
Eliza  his  wife,  and  to  the  heirs  and  assigns  of 
the  said  James  Hardenbergh.'  "  Hardenbergh 
v.  Hardenbergh,  10  N.  J.  L.  48. 

In  Insurance  Policies.  (See  also  the  title  Fire 
Insurance,  vol.  13,  p.  136.)  —  "The  words 
his  or  '  their  '  used  in  a  policy,  as  descriptive 
of  the  property  of  the  assured,  do  not  render 
the  policy  void,  if  the  insured  has  an  insurable 
interest,  although  the  interest  may  be  a  quali- 
fied or  defeasible  or  even  an  equitable  in- 
terest." Fowle  v.  Springfield  F.  &  M.  Ins. 
Co.,  122  Mass.  194.  See  also  Franklin  F.  Ins. 
Co.  v.  Martin,  40  N.  J.  L.  568;  Martin  v.  Slate 
Ins.  Co.,  44  N.  J.  L.  490. 

But  where  the  policy  contained  a  condition 
that  "  if  the  interest  in  the  property  to  be  in- 
sured be  a  leasehold  interest,  or  other  interest 
not  absolute,  it  must  be  so  represented  to  the 
company  and  expressed  in  the  policy  in  writ- 
ing, otherwise  the  insurance  shall  be  void," 
and  there  was  no  written  application,  nor 
statement  in  the  policy  of  the  interest,  which 
was  a  leasehold,  but  the  property  was  de- 
scribed as  his,  it  was  held,  that  if  the  insured 
truly  represented  his  interest  to  the  company, 
its  failure  to  incorporate  it  did  not  avoid  the 
policy,  but  if  he  made  no  representation,  his 
acceptance  of  the  policy  amounted  to  a  dec- 
laration that  his  interest  was  absolute,  and 
avoided  the  policy.  Mers  v.  Franklin  Ins. 
Co.,  68  Mo.  127. 

A  policy  with  this  same  condition  was  held 
not  to  be  avoided  by  a  description  of  the  prop- 
erty as  his  where  the  interest  of  the  assured 
was  an  equitable  one  under  an  agreement  to 
purchase  and  part  payment  of  the  purchase 
money.  Hough  v.  City  F.  Ins.  Co.,  29  Conn.  10. 

Mechanic's  Lien. —  In  Rugg  v.  Hoover,  28 
Minn.  407,  in  holding  it  essential  to  the  validity 
of  a  mechanic's  lien  that  the  name  of  the 
owner  or  reputed  owner  of  the  building  should 
be  stated,  the  court  said:  "  There  is  no  di- 
rect, unequivocal  allegation  as  to  the  owner- 
ship of  that  [the  building].  The  only  word  in 
the  affidavit  that  could  by  possibility  be  con- 
strued to  imply  ownership  is  the  word  his  used 
in  a  clause  describing  or  identifying  the  build- 
ing. *  *  *  It  is  impossible  to  say  that  its 
use,  in  the  connection  in  which  it  is  used  in 
this  affidavit,  is  a  substantial  equivalent  for  an 
allegation  of  ownership."  See  also  Maker  v. 
Falcon  Min.  Co.,  18  Nev.  214,  And  see  the 
title  Mechanics'  Liens. 
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Definitions. 


HEAD.  — See  note  i. 

HEAD  OF  A  FAMILY.  (For  a  full  treatment  of  this  term  as  used  in 
exemption  laws,  see  the  title  EXEMPTIONS  (from  Execution),  vol.  12,  p.  89  ; 
as  used  in  homestead  laws,  see  the  title  HOMESTEAD,/^//  and  see  the  title' 
Family,  vol.  12,  p.  866.)  —  See  note  2. 


His  Land.  —  In  an  executory  contract  of  sale, 
the  grantor,  Rowland  Madison,  contracted  to 
convey  his  land  in  a  certain  county  and  again 
to  convey  his  land  willed  to  him  when  he 
came  to  possession  of  it.  In  construing  this 
provision  in  Lewis  v.  Madison,  I  Mu'nf.  (Va.) 
322,  the  court  said:  "  While  the  first  expres- 
sion in  this  contract,  his  land,  would  seem  to 
import  that  the  land  contemplated  was  land  of 
which  Rowland  Madison  was  then  possessed, 
or  to  which  he  was  at  least  entitled,  the  second 
expression  only  enlarges  that  description  to 
land  then  '  willed  '  to  him.  *  *  *  The 
contract  not  only  contemplates  a  tract  then 
willed  to  Rowland  Madison  by  the  terms  of  it, 
but  it  also  undoubtedly  contemplates  a  specific 
tract,  and  not  any  tract  which  might  there- 
after be  willed." 

Libel  and  Slander.  (See  also  the  title  Lihel 
and  Slander,  13  Encyc.  of  Pl.  and  Pr.  26.) — 
In  Harper  v.  Delp,  3  Ind.  225,  the  court  said: 
"  The  word  him  sufficiently  demonstrates  the 
person.  There  is  an  old  case  on  this  subject 
as  follows:  Action  for  these  words:  He  (in- 
nuendo the  plaintiff)  is  not  worthy,  etc.  Ex- 
ception was  taken  that  the  he  might  be  spoken 
of  any  other,  and  that  the  innuendo  would  not 
help  it.  But  the  court  held  that  the  action 
well  lay,  for  hie  and  ille  make  a  demonstration 
what  person  he  intended,  and  it  is  alleged  that 
he  spoke  de  querente  those  words.  Taylor  v. 
How,  Cro.  Eliz.  861." 

1.  Head  of  Bureau.  —  See  People  v.  Fire 
Com'rs,  86  N.  Y.  149. 

Head  of  Corporation.  —  Under  an  act  requiring 
service  on  the  head  of  a  corporation,  service 
on  the  president  is  proper.  Sacramento  v. 
Fowle,  21  Wall.  (U.  S.)  119.  See  also  Encyc. 
of  Pi.,  and  Pr.,  title  Service  of  Process. 

Head  of  a  Creek.  —  The  head  of  a  creek  is  the 
source  of  the  longest  branch.  Davis  v.  Bry- 
ant, 2  Bibb  fKy.)  no. 

Head  of  a  River. —  By  an  act  of  the  legisla- 
ture, commissioners  were  appoinied  to  settle 
the  boundary  line  between  several  counties. 
The  act  authorized  them  to  run,  survey,  mark, 
and  ascertain  the  lines  between  the  counties, 
beginning  at  the  head  of  a  certain  river.  The 
commissioners  adjudged  a  certain  stake  to  be 
at  or  about  the  head  of  the  river.  This  was 
objected  to,  but  the  court  held  that  it  was  suffi- 
cient, as  the  origin  of  a  river  or  branch  can 
seldom  bedelermincd  with  absolute  accuracy. 
Stale  v.  Coleman,  13  N.  J.      J.  103. 

Head  Money.  —  In  Matter  of  Farragut,  7  D. 
C.  97,  it  was  said:  "  Head  money  or  bounty  is 
not  prize  under  (he  law,  but  a  gratuity  which 
the  government  has  promised  to  distribute 
under  the  direction  of  the  secretary  of  the 
navy,  in  the  same  manner  as  prize  money  is 
distributed."    See  also  the  title  Prize. 

Water  Power.  —  In  Shearer  ?■.  Middlcton.  88 
Mich.  628,  it  was  said:  "  The  witness  did  not 
seem  to  know  what  is  meant  by  the  word 
head,  as  applied  to  water  power  in  moving 
water  wheels.  I  had  supposed  that  it  is  a 
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matter  of  common  knowledge  that  the  signifi- 
cation of  the  term  when  water  is  applied  to 
such  use  is  the  vertical  distance  between  the 
water  in  a  flume  or  place  from  whence  it  is 
drawn,  to  the  tail  water  of  the  wheel  by  which 
the  power  is  communicated  to  the  machinery; 
and,  unless  it  is  shown  that  the  water  at  the 
bottom  of  the  dam  is  on  the  same  level  as  the 
tail  water  of  the  wheel,  it  would  afford  no  evi- 
dence of  the  head." 

2.  In  General.  —  Any  individual  of  either  sex 
may  be  the  head  of  a  family.  Revalk  v. 
Kraemer,  8  Cal.  71. 

Exercise  of  Authority  Necessary  —  Qualification 
of  Juror.  —  See  Territory  v.  Lopez,  3  N.  Mex. 
104.    See  also  the  title  Jury  and  Jury  Trial. 

Two  Families  in  One.  —  A  woman  having  chil- 
dren living  with  her  has  been  held  to  be  the 
head  of  a  family  although  she  lived  in  her 
father's  house.  Bachman  v.  Crawford,  3 
Humph.  (Tenn.)  216. 

Residence. —  In  Wabash  R.  Co.  v.  Dougan, 
41  111.  App.  543,  affirmed  142  111.  248,  it  was 
held  that  to  constitute  one  the  head  of  a  fam- 
ily it  was  necessary  that  he  reside  with  his 
family.  See  also  Barnes  v.  Rogers,  23  111. 
350;  McMasters  v.  Alsop,  85  111.  157. 

In  Gibson  v.  Gross,  (Kan.  App.  1898)54  Pac. 
Rep.  796,  it  was  held  that  a  man  who  had 
placed  his  children  with  relatives,  and  lived  at 
different  places  as  a  boarder,  was  not  the  head 
of  a  jam  lly. 

But  in  Sallee  v.  Waters,  17  Ala.  486,  it  was 
held  that  a  father  who  boarded  with  his  child 
at  different  houses  was  the  head  of  the  family. 
Whitehead  v.  Tapp,  69  Mo.  415;  Brown  v. 
Brown,  68  Mo.  388;  Simonson  v.  Burr,  121 
Cal.  582. 

Husband  and  Wife.  —  Any  man  who  has  a 

wife  is  the  head  of  a  family.  Security  L.  &  T. 
Co.  v.  Kauffman,  108  "Cal.  214;  Kitchell  v. 
Burgwin,  21  111.  40. 

The  head  of  a  family  primarily  is  the  hus- 
band and  father.  Whalen  v.  Cadman,  11 
Iowa  227;  Parsons  v.  Livingston,  n  Iowa  104. 

In  Thompson  v.  King,  54  Ark.  11,  and 
Memphis,  etc.,  R.  Co.  v.  Adams,  46  Ark.  159, 
it  was  held  that  the  terms  "  married  "  and 
head  of  a  family  were  not  synonymous  in 
their  use. 

Same -- Support.  —  I  n  Barry  v.  Western 
Assur.  Co.,  19  Mont.  571,  a  husband  was  held 
to  be  the  head  of  the  family,  although  the 
wife  supported  herself  and  her  children. 

But  in  State  v.  Houck,  32  Neb.  525,  it  was 
held  that  a  wife  living  with  and  supporting 
her  disabled  husband  was  the  head  of  the 
family.  Sec  also  Schallcr  v.  Kurtz,  25  Neb. 
655. 

Same — Abandoned  Wife. —  In  Nash  v.  Nor- 
mant,  5  Mo.  App.  545,  6  Cent.  L.  J.  357,  it 
was  held  that  a  married  woman  living  with 
her  children  and  abandoned  by  her  husband 
was  the  head  of  a  family.  See  also  Frazier 
Syas,  10  Neb.  115;  Hamilton  v.  Fleming,  26 
Neb.  240;  State  v.  Wilson,  31  Neb.  462. 
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HEADQUARTERS.  —  See  note  I. 

HEALTH  —  HEALTHY.    (See  also  the  titles  ADULTERATION,  vol.  I ,  p.  738 ;. 

Boards  ok  Health,  vol.  4,  p.  596;  Cemeteries,  vol.  5,  p.  781 ;  Drains 
and  Sewers,  vol.  10,  p.  220;  Hospitals  and  Asylums,  post;  Injunc- 
tions; Life  Insurance;  Municipal  Corporations ;  Nuisances;  Physi- 
cians and  Surgeons;  Police  Power;  Quarantine;  Surface  Waters ; 


But  in  Roberts  v.  Moudy,  30  Neb.  683,  a 
divorced  husband  who  continued  to  furnish 
support  to  his  children  living  with  their 
mother  was  held  to  be  the  head  of  the  family. 

Same  —  Husband  Separated  from  Wife.  —  In 
Linton  v.  Crosby,  56  Iowa  386,  41  Am.  Rep. 
107,  it  was  held  that  a  husband  living  for  sev- 
eral years  separate  from  his  wife  and  not  con- 
tributing to  her  support,  they  having  no 
children,  was  not  the  head  of  a  family. 

Partnership.  —  In  In  re  Lentz,  97  Fed.  Rep. 
486,  it  was  held  that  a  partnership  could  not 
be  the  head  of  a  family.  See  also  Territory 
v.  Lopez,  3  N.  Mex.  104. 

Brother.  —  A  brother  supporting  his  minor 
brothers  and  sisters  has  been  held  to  be  the 
head  of  a  family.  Marsh  v.  Lazenby,  41 
Ga.  153;  Conaughton  v.  Sands,  32  Wis.  387; 
Greenwood  v.  Maddox,  27  Ark.  658;  Mc- 
Murray  v.  Shuck,  6  Bush  (Ky.)  111. 

In  Wade  v.  Jones,  20  Mo.  77,  it  was  held  that 
where  a  brother  had  his  widowed  sister  and 
her  children  living  with  him,  he  was  the  head 
of  a  family.  See  also  Marsh  v.  Lazenby,  41 
Ga.  153. 

But  in  Dendy  v.  Gamble,  64  Ga.  528,  it  was 
held  that  an  indigent  sister  and  her  children, 
though  mainly  dependent  on  the  brother  for 
support,  did  not  constitute  the  brother  the 
head  of  a  family.  The  court  said  that  to  con- 
stitute the  head  of  a  family  there  must  be 
some  legal  obligation  on  him  to  support  its 
members. 

Same  —  Adult.  —  An  unmarried  man  who 
has  residing  with  him  an  unmarried  brother 
who  is  unable  to  take  care  of  or  support  him- 
self is  the  head  of  a  family.  Webster  v. 
McGauvran,  (N.  Dak.  1899)  78  N.  W.  Rep. 
81. 

Unmarried  Man.  —  In  Sallee  v.  Waters,  17  Ala. 
488,  it  was  held  that  an  unmarried  man  hav- 
ing children  dependent  on  him  was  the  head 
of  a  family. 

But  a  bachelor  having  no  persons  depend- 
ing upon  him  and  no  persons  residing  with 
him  except  servants  and  employees  was  held 
not  to  be  the  head  of  a  family.  Garaty  v.  Du 
Bose,  5  S.  Car.  497. 

Unmarried  Woman.  —  In  Arnold  v.  Waltz,  53 
Iowa  706,  36  Am.  Rep.  248,  n  Cent.  L.  J.  95, 
it  was  held  that  an  unmarried  woman  living 
upon  premises  owned  by  her  and  having  with 
her  and  providing  for  two  children  of  a  de- 
ceased sister  was  a  head  of  a  family. 

Same  —  Illegitimate  Child.  —  In  Ellis  v. 
White,  47  Cal.  73,  an  unmarried  woman  with 
an  illegitimate  child  was  held  to  be  the  head 
of  a  family. 

Widow.  —  A  widow  keeping  a  boarding 
house  with  a  female  friend  residing  with  her, 
and  female  servants,  was  held  to  be  the  head 
of  a  family.  Race  v.  Oldridge,  90  111.  250,  32 
Am.  Rep.  27. 

But  in  Kidd  v.  Lester,  46  Ga.  231,  a  widow 


without  children  was  held  not  to  be  the  head 
of  a  family. 

Grandmother.  —  Within  a  United  States  statute 
apportioning  lands  to  the  heads  of  Indian 
families,  it  was  held  that  a  grandmother  living 
with  her  grandchildren  was  the  head  of  a 
family.  Ladiga  v.  Roland,  2  How.  (U.  S.> 
581.    See  also  the  title  Indians. 

Son  and  Mother.  —  In  Parsons  v.  Livingston, 
ir  Iowa  104,  it  was  held  that  a  widower  with- 
out children,  having  his  mother  living  with 
him,  who  was  a  widow  without  children  ex- 
cept such  widower,  was  the  head  of  a  family. 

In  Riley  v.  Hitzler,  49  Ohio  St.  653,  it  was 
held  that  a  debtor  residing  with  his  widowed 
mother  and  invalid  brother,  who  were  sup- 
ported by  him,  was  the  head  of  a  family. 

Uncle  and  Niece  by  Marriage.  —  Where  a  man 
lived  with  his  wife  and  an  orphan  boy  and  a 
little  girl,  the  wife's  niece,  and  the  boy  and  the 
wife  died,  but  the  man  still  continued  to  live 
with  and  support  the  niece,  it  was  held  that  he 
was  the  head  of  a  family.  Fant  v.  Gist,  36  S. 
Car.  576. 

Father  and  Adult  Child.  — A  father  who  had 
living  with  him  his  adult  son  and  the  son's 
wife  was  held  to  be  the  head  of  a  family. 
Tyson  v.  Reynolds,  52  Iowa  431,  10  Cent.  L. 
J.  74.  So  of  a  father  and  his  adult  daughter. 
Cox  v.  Stafford,  (County  Ct.)  14  How.  Pr.  (N. 
Y.)  521. 

A  father  supporting  his  widowed  daughter 
and  her  children  has  been  held  to  be  the  head 
of  a  family.    Blackwell  v.  Broughton,  56  Ga. 

390. 

1.  Headquarters.  —  A  municipality,  in  grant- 
ing aid  to  a  railroad,  stipulated  that  the  rail- 
road should  make  the  city  its  headquarters. 
The  court  said  that  by  this  term  was  meant 
something  more  than  having,  in  name  and 
form  only,  an  office  of  the  company  in  that 
city,  and  that  it  was  intended  that  the  "oper- 
ating "  headquarters  and  general  offices  of  the 
road,  after  construction,  should  be  established 
and  permanently  maintained  in  the  city. 
State  v.  Minneapolis,  32  Minn.  506.  See  gen- 
erally the  title  Municipal  Aid. 

But  in  Jossey  v.  Georgia,  etc.,  R.  Co.,  102 
Ga.  706,  it  was  said:  "  If  only  the  business  of 
the  company  which  appertains  to  its  manage- 
ment as  a  corporation  is  to  be  transacted  at 
the  headquarters  of  the  company,  then  the 
use  of  the  word  headquarters  does  not  signify 
more  than  the  term  '  principal  office,'  and 
could  not  exclude  the  discretionary  power  of 
the  board  of  directors  to  establish  administra- 
tive offices  for  the  conduct  of  the  business  of 
the  corporation  at  places  other  than  the  head- 
quarters of  the  company.  So  that,  however 
we  may  construe  the  terms  '  principal  office  ' 
and  headquarters,  we  are  led  inevitabiy  to  the 
conclusion  that  they  do  not  include  the  purely 
administrative  offices  of  the  company,  so  as  to 
fix  their  location  at  a  designated  point." 
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Underground  Waters;  Water  and  Watercourses.) — Health  means 
soundness  of  body;  freedom  from  disease,  sickness,  or  pain.1 
HEAR.    (See  also  Hearing, post.) —  See  note  2. 


1.  Health  and  Disease.  —  Hubbard  v.  Pater- 
son,  45  N.  J.  L.  312. 

Relative  Term. —  In  Peacock  v.  New  York  L. 
Ins.  Co.,  20  N.  Y.  296,  it  was  held  that  the 
word  health  as  ordinarily  used  is  a  relative 
term.  It  has  reference  to  the  condition  of  the 
body,  and  thus  it  is  frequently  characterized 
as  perfect,  as  good,  as  indifferent,  as  bad. 

Sound  Health.  —  In  Sieverts  v.  National 
Benev.  Assoc.,  95  Iowa  716,  it  was  said:  "  It 
would  be  most  unreasonable  to  construe  the 
term  '  sound  health,'  as  used  in  life  insurance, 
to  mean  that  the  assured  is  absolutely  free 
from  all  bodily  infirmities,  or  tendencies  to 
disease.  If  this  were  its  true  meaning,  few 
persons  of  middle  age  could  truthfully  say 
they  were  in  sound  health."  See  also  Mor- 
rison v.  Wisconsin  Odd  Fellows'  Mut.  L.  Ins. 
Co.,  59  Wis.  170;  Moulor  v.  American  L.  Ins. 
Co.,  111  U.  S.  335. 

Warranty.  (See  generally  the  title  War- 
ranty.)—  In  Bell  v.  Jeffreys,  13  Ired.  L.  (35 
N.  Car.)  356,  the  court  said  that  "  the  word 
healthy,  in  its  ordinary  acceptation,  means  free 
from  disease  or  bodily  ailment,  or  a  state  of  the 
system  peculiarly  susceptible  or  liable  to  dis- 
ease or  bodily  ailment."  In  that  case  it  was 
held  that  mere  shortness  of  sight  was  not  un- 
healthiness;  and  in  Harrell  v.  Norvill,  5  Jones 
L.  (50  N.  Car.)  32,  it  was  held  that  a  contrac- 
tion of  the  little  finger  of  each  hand  was  not  a 
breach  of  warranty  that  a  slave  was  in  sound 
mind  and  health. 

In  N'elson  v.  Biggers,  6  Ga.  206,  it  was  held 
that  a  warranty  that  a  slave  was  healthy  did 
not  extend  to  soundness  of  mind. 

Settlement.  —  Under  a  statute  giving  a  settle- 
ment to  every  healthy  and  able-bodied  person 
in  the  town  in  which  he  first  resided  for  a 
year,  the  test  of  health  and  ability  of  body  is 
not  ability  to  labor  and  support  one's  self  and 
family.  A  person  who  received  an  injury  re- 
sulting in  permanent  disability,  but  who  was 
not  incapacitated  for  labor  during  the  year, 
was  not  healthy  and  able-bodied.  Marlbor- 
ough v.  Sisson,  26  Conn.  57.  The  standard  is 
"  the  ordinary  condition  of  those  who  regard 
themselves  and  are  regarded  by  others  as 
healthy  and  robust  persons  possessing  their 
physical  powers  uninjured."  Starksboro  v. 
Ilinesburgh,  15  Vt.  200.  See  also  the  title 
Poor  and  Poor  Laws. 

Bill  of  Health.  —  As  to  a  certificate  from  the 
proper  authorities,  given  to  the  master  of  a 
ship  upon  clearing,  setting  forth  the  stale  of 
the  public  health  at  the  port  of  clearing,  sec 
the  titles  QUARANTINE;  Smrs  and  SHIPPING. 

2.  Hear  and  Determine.  —  To  hear  a  cause  or 
matter  means  to  hear  and  determine  it. 
Green  v.  Penzance,  6  A  pp.  Cas.  678,  wherein 
Lord  Blackburn  said:  "  Unless  there  be  some- 
thing which  by  natural  intendment  or  other- 
wise would  cut  down  the  meaning  and 
intention  of  the  legislature  and  make  it  less, 
I  apprehend  there  can  be  no  doubt  that  the 
legislature,  when  they  direct  a  particular  cause 
to  be  heard  in  a  particular  court,  mean  thai  it 
is  to  be  heard  and  finally  disposed  of  there. 
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And  further,  when  they  say  that  it  is  to  be 
heard  (meaning  heard  and  finally  disposed  of) 
in  a  particular  court,  they  mean,  unless  there 
is  something  in  the  context  which  either  by 
natural  interpretation  or  by  necessary  impli- 
cation would  cut  it  down,  that  in  all  matters 
which  are  not  provided  for  that  court  is  to  fol- 
low its  ordinary  procedure." 

Merits.  —  Where  a  statute  provided  that  a 
court  should  hear  and  determine  the  matter 
of  appeal  and  make  such  order  therein  with  or 
without  costs  to  either  party  as  to  the  court 
should  seem  meet,  it  was  held  that  to  hear  and 
determine  the  matter  of  appeal  meant  to  de- 
cide it  upon  its  merits.  In  re  Madden,  31  U. 
C.  Q.  B.  333.  See  also  Reg.  v.  Padwick,  8  EL 
&  Bl.  704,  92  E.  C.  L.  704. 

As  to  the  word  heard  importing  a  trial  upon 
the  merits  as  contradistinguished  from  dila- 
tory objections  for  want  of  parties,  sec  Mayo 
v.  Murchie,  3  Munf.  (Va.)  358. 

Applicability  to  Original  Proceedings.  —  In 
Com.  v.  Simpson,  2  Grant  Cas.  (Pa.)  439,  it 
was  said:  "  The  power  '  to  hear  and  deter- 
mine '  is  an  essential  ingredient  of  original 
jurisdiction,  and  the  authority  '  to  examine 
and  correct  errors  '  is  the  distinguishing  char- 
acteristic of  appellate  power.  To  1  hear  and 
determine  '  a  criminal  case  is  '  to  proceed  after 
bill  found,  and  to  try  the  issues  of  fact  and 
pass  sentence.'    4  Black.  Com.  270." 

Hear  and  Determine  —  Ex  Parte  Proceeding.  — 
A  statute  authorized  suits  to  be  brought 
against  the  United  States  to  recover  items  in 
the  account  of  a  district  attorney  suspended  or 
disallowed  by  an  accounting  officer,  and  pro- 
vided that  the  court  should  not  have  jurisdic- 
tion to  hear  and  determine  claims  which  had 
been  reported  adversely  by  any  court,  depart- 
ment, or  commission  authorized  to  hear  and 
determine  them.  It  was  held  that  the  district 
attorney  was  not  concluded  by  the  rejection  of 
items  in  his  bill  by  the  department  of  justice. 
The  court  said  of  the  words  "  hear  and  deter- 
mine: "  "  The  words  are  used  each  time  in 
the  same  sense;  that  is,  they  refer  to  judicial 
determination  after  a  hearing  and  weighing  of 
testimony  on  both  sides,  and  not  to  an  ex  parte 
accounting."  Stanton  v.  U.  S.,  37  Fed.  Rep. 
255.    But  see  HEARING,  post. 

Argument  of  Counsel.  (Sec  also  the  title 
Arguments  of  Counsel,  2  Encyc.  of  Pi.,  and 
Pr.  698.)  —  The  constitutional  right  of  a  pris- 
oner to  be  heard  by  himself  or  counsel,  so  far 
as  hearing  in  person  is  concerned,  applies  to 
trial  only,  and  not  to  an  appeal,  looke  v. 
State,  23  Tex.  App.  10.  A  reasonable  limit  of 
the  time  of  argument  is  not  an  infringement 
of  the  right.  Slate  v.  Hoyt,  47  Conn.  518; 
Slate  v.  Page,  21  Mo.  257. 

Same  —  Oral  Arguments. —  In  Schmidt  v. 
Boyle,  54  Neb.  3S7,  it  was  held  that  the  con- 
stitutional provision  declaring  thai  the  right 
to  be  heard  in  civil  cases  in  the  court  of  last 
resort  should  not  be  denied  did  not  prevent 
the  appellate  court  from  refusing  to  permit 
oral  arguments.  Sec  also  Niles  v.  Edwards, 
95  Cal.  41. 
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HEARING.  (See  also  the  title  Hearing,  io  Encyc.  of  Pl.  and  Pr.  8  ; 
and  see  Hear,  ante.)  —  The  stage  of  proceeding  in  a  cause  in  equity  which 
corresponds  to  the  trial  of  a  cause  at  law;  the  hearing  of  the  arguments  of 
counsel  for  the  parties  upon  the  pleadings,  or  pleadings  and  proof  ;  1  the  pre- 
liminary examination  of  a  prisoner  charged  with  a  crime,  and  of  witnesses  for 
the  prosecution  and  defense;8  a  judicial  examination  of  the  issues  between 
the  parties.3 


Heard  —  Trial.  —  The  Constitution  of  Cali- 
fornia provided  that  thirty  days  after  judgment 
pronounced  in  a  cause  by  a  department  of  the 
Supreme  Court  the  cause  might  be  ordered  to 
be  heard,  and  decided  in  banc.  In  construing 
this  provision  the  court  said:  The  term 
heard,  as  here  used,  is  taken  from  the  practice 
in  equity  procedure,  and  corresponds  to  the 
term  '  trial,'  as  used  in  cases  at  law.  It  signi- 
fies the  consideration  and  determination  of  a 
cause  by  the  court  or  by  a  judge,  as  distin- 
guished from  a  trial  of  a  cause,  which  is  a 
term  more  properly  predicated  of  its  determi- 
nation by  a  jury.  See  3  Black.  Com.  451,  453; 
Akerly  v.  Vilas,  24  Wis.  171 ;  Merritt  v.  Port- 
chester,  8  Hun  (N.  Y.)  45."  Niles  v.  Ed- 
wards, 95  Cal.  41.    See  also  Trial. 

1.  Equity —  United  States.  —  U.  S.  v.  Won- 
son,  1  Gall.  (U.  S.)  5;  Parsons  v.  Bedford,  3 
Pet.  (U.  S.)  440;  U.  S.  v.  Goodwin,  7  Cranch 
(U.  S.)  108;  Doughty  v.  West,  etc.,  Mfg.  Co., 
8  Blatchf.  (U.  S.)  107;  Waggener  v.  Cheek,  2 
Dill.  (U.  S.)  563;  Minnetl  v.  Milwaukee,  etc., 
R.  Co.,  3  Dill.  (U.  S.)  463,  464;  Home  L.  Ins. 
Co.  v.  Dunn,  19  Wall.  (U.  S.)  225;  Vannevar 
v.  Bryant,  21  Wall.  (U.  S.)  41;  Wooster  v. 
Handy,  23  Fed.  Rep.  53. 

Itidiana.  —  Burson  v.  National  Park  Bank, 
40  Ind.  179. 

Massachusetts. — Galpin  v.  Critchlow,  112 
Mass.  339,  13  Am.  L.  Reg.  N.  S.  137. 

Michigan.  —  Crane  v.  Reeder,  28  Mich.  534. 

New  Hampshire.  —  Whittier  v.  Hartford  F. 
Ins.  Co.,  55  N.  H.  141,  14  Am.  L.  Reg.  N.  S. 
621. 

Wisconsin.  —  Akerly  v.  Vilas,  24  Wis.  165. 

Hearing  on  Bill  and  Answer.  —  In  Fall  v.  Sim- 
mons, 6  Ga.  268,  it  was  said:  "  A  hearing,  in 
the  chancery  practice  on  the  bill  and  answer, 
has  a  definite  legal  meaning.  It  is  when  the 
complainant  files  no  replication  to  the  answer. 
In  that  case  the  complainant  takes  the  risk 
of  recovering  upon  his  allegations  and  the  de- 
fendant's answer;  all  the  statements  in  the 
answer  being  taken  as  true,  whether  respon- 
sive to  the  bill  or  not."  See  also  the  title 
Hearing,  10  Encyc.  of  Pl.  and  Pr.  8. 

2.  Preliminary  Examination.  —  U.  S.  v.  Patter- 
son, 150  U.  S.  68,  citing  9  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  324.  See  also  16  Encyc.  of 
Pl.  and  Pr.  818.  title  Preliminary  Examina- 
tion. 

3.  Hearing.  —  A  statute  provided  that  if  on 
hearing  it  appeared  that  the  warrant  was 
issued  without  proper  cause  the  plaintiff 
might  be  required  to  pay  costs.  In  constru- 
ing this  provision  in  Glennon  v.  Britton,  155 
111.  243,  the  court  said:  ';  The  words  '  trial  ' 
and  hearing,  as  here  used,  are  familiar  terms, 
and  are  generally  understood  as  meaning  a 
judicial  examination  of  the  issues  between  the 
parties,  whether  of  law  or  of  fact." 

Ex  Parte  Proceedings.  —  Under  a  statute  au- 
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thorizing  the  court  to  order  costs  upon  a  hear- 
ing of  a  cause,  the  attendance  of  a  defendant 
in  bastardy  process,  in  default  of  the  appear- 
ance of  the  prosecutors,  is  a  hearing.  Reg.  v. 
Stamper,  1  Q.  B.  119,  41  E.  C.  L.  464. 

A  cause  dismissed  for  want  of  proper  parties 
has  had  a  hearing.  "As  soon  as  the  case 
came  on  to  be  heard  there  was  a  hearing  for 
the  purpose  of  this  clause."  Reg.  v.  Exeter, 
5  Q,  B.  342,  48  E.  C.  L.  342. 

In  Hazlitt  v.  Morrow,  55  N.  J.  L.  547,  it  was 
held  that  if  a  defendant  in  attachment  in  a 
justice's  court  would  appear  he  must  file  a 
bond  to  the  plaintiff  on  or  before  the  day  ap- 
pointed for  the  hearing.  The  court  said:  "  As 
matters  stood,  the  hearing  might  lawfully 
consist  of  the  plaintiff's  case  alone."  But  see 
Stanton  v.  U.  S.,  37  Fed.  Rep.  255. 

Plaintiff  Declining  to  Proceed.  —  A  statute 
gave  to  justices  jurisdiction  of  assault,  and 
power,  upon  hearing,  to  discharge,  in  which 
case  the  plaintiff  was  precluded  from  other 
remedies.  A  plaintiff  appeared  before  the 
justices,  and  after  plea  declined  to  proceed, 
stating  that  he  meant  to  bring  an  action, 
whereupon  the  justices  discharged  the  defend- 
ant. It  was  held  that  there  had  been  a  hear- 
ing. Tunnicliffe  v.  Tedd,  5  C.  B.  553,  57  E. 
C.  L.  553.  See  also  Vaughton  v.  Bradshaw,  9 
C.  B.  N.  S.  103,  99  E.  C.  L.  103;  Reg.  v. 
Stamper,  1  Q.  B.  119,  41  E.  C.  L.  464. 

A  Nisi  Prius  Trial  is  a  hearing.  Wilson  v. 
Hood,  3  H.  &  C.  148. 

Bail,  Adjournments,  Etc.  —Hearings  on  the 
questions  of  bail,  adjournments,  arraign- 
ments, or  commitments  were  held  to  be  hear- 
ings within  a  statute  providing  for  the  fees  of 
United  States  marshals.  Kinney  v.  U.  S.,  54 
Fed.  Rep.  313;  U.  S.  v.  Jones,  134  U.  S.  487. 
See  also  U.  S.  v.  Patterson,  150  U.  S.  68. 

Hearing  of  a  Motion.  —  The  hearing  of  a  mo- 
tion includes  an  application  for  a  rule  nisi. 
Morgan  v.  Alexander,  L.  R.  10  C.  P.  184. 

Day  of  Hearing.  —  A  rule  requiring  notice  of 
demand  for  jury  trial  three  days  before  the 
"  day  of  hearing  "  means  day  appointed  for 
hearing,  and  not  dav  of  actual  hearing. 
Fletcher  v.  Baker,  L.  R.  9  Q.  B.  370. 

Same  —  Fees  of  Referees.  — ■  A  written  stipula- 
tion entered  into  by  the  attorneys  for  the  re- 
spective parties  declared  that  the  compensation 
of  a  referee  should  be  twenty  dollars  "  for 
every  hearing."  It  was  held  that  the  mean- 
ing of  the  word  hearing  could  not  be  extended 
so  as  to  include  days  appointed  for  a  hearing, 
but  on  which  in  fact  no  hearing  "Tas  held. 
Mead  v.  Tuckerman,  105  N.  Y.  557.  See  also 
the  title  References,  17  Encyc.  of  Pl.  and 
Pr.  1087. 

Final  Hearing.  —  See  Encyc.  of  Pl.  and 
Pr.,  titles  Hearing,  vol.  10,  p.  8;  Removal  of 
Causes,  vol.  18,  p.  150;  and  see  this  work,  title 
Final  Judgments  and  Decrees,  vol.  13,  p.  23. 

Volume  XV. 


HEARSAY  EVIDENCE. 


By  A.  S.  H.  Bristow. 

L  Definition,  309. 
II.  Admissibility,  309. 

1.  General  Rule,  309. 

2.  Effect  of  Death  of  Declarant,  313. 
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9.  Memoranda  to  Refresh  Memory  of  Witness,  316. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
title  EVIDENCE  and  the  cross-references  there  given,  and  the  specific  cross- 
references  given  in  the  body  of  this  title. 


I.  Definition.  —  Hearsay  evidence  has  been  said  to  denote  that  kind  of 
evidence  which  does  not  derive  its  value  solely  from  the  credit  to  be  given 
to  the  witness  himself,  but  rests  also  in  part  on  the  veracity  and  competency  of 
some  other  person.1 

II.  Admissibility  —  1.  General  Rule.  —  It  is  a  general  rule  that  hearsay 
evidence  is  incompetent  to  establish  any  specific  fact  which  is  in  its  nature 
susceptible  of  being  proved  by  witnesses  who  speak  from  their  own  knowledge,2 


1.  Hearsay  Evidence  Defined. —  i  Orccnl.  Ev\, 
g  99:  1  Phillips  Ev.  185;  Hopt  v.  Ulah,  no  U, 
is.  581 ;  Shaw  v.  People,  5  Thomp.  &  C.  (N.  Y.) 
444. 

2.  General  Rule  as  to  Admissibility  of  Hearsay 

—  United  Stales. — r  Queen  v.  Hepburn,  7 
Cranch  (U.  S.)  290. 

Alabama.  —  Scales  v.  Desha,  16  Ala.  308; 
Governor  v.  Campbell,  17  Ala.  566;  Pearson  v. 
Darrington,  32  Ala.  227;  Buckley  v.  Cunning- 
ham, 34  Ala.  69;  Smith  t.  Flagg,  46  Ala.  624; 
David  v.  David,  66  Ala.  139. 


Arkansas.  —  McNeill  v.  Arnold,  22  Ark.  477. 

California.  —  Lawrence  v.  Fultcn,  19  Cal. 
683;  Bornheimer  v.  Baldwin,  42  Cal.  27. 

Illinois.  —  Morse  v.  Thorsell,  78  111.  600; 
Capcn  v.  Dc  Stci^cr  Glass  Co.,  105  111.  185; 
Chicago,  etc.,  R.  Co.  v.  Johnson,  no  111.  206; 
Carpenter  v.  Joliet  First  Nat.  Bank,  119  111. 
352;  Kent  v.  Mason,  79  111.  540;  Hyde  v. 
Howes,  2  111.  App.  140;  Melody  v.  People,  8 
III.  App.  485;  Dcnccr  v.  Parsons,  8  HI.  App. 
625. 

Indiana.  —  Parker  v.  State,  8  Black  f.  (Ind.) 
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General  Rule. 


and  this  rule  obtains,  whether  the  evidence  be  oral  or  written.1 

The  Reason  is,  that  such  evidence  is  too  vague  and  unsubstantial  to  afford 
any  reasonable  presumption  as  to  the  recited  fact.  It  affords  too  great  a  lati- 
tude for  deception,  mistake,  or  misapprehension,  and  withal,  it  is  not  given 
under  the  solemn  obligation  of  an  oath.a 

Self-serving  Declarations.  —  Mere  self-serving  declarations  made  by  a  party  not 
as  a  witness  and  not  in  the  presence  of  the  other  party  affected  thereby,  are, 
as  a  general  rule,  hearsay  evidence,  and  are  not  to  be  given  in  evidence  by 
the  party  who  made  them,  unless  they  form  a  part  of  the  res  gestee,3  or  unless 


292;  Mershon  v.  State,  51  Ind.  14;  Schooler  v. 
Stale,  57  Ind.  127;  Meyer  v.  Bell,  65  Ind.  83; 
Reynolds  v.  Copeland,  71  Ind.  422. 

fo7va.  — State  v.  Henke,  58  Iowa  457. 

Kansas.  —  Simpson  v.  Smith,  27  Kan.  565; 
Tarbox  v.  Sughrue,  36  Kan.  225. 

/  uisiana.  —  Lynch  v.  Posllethwaite,  7  Mart. 
(La.)  61),  12  Am.  Dec.  495. 

Maine,  —  Gould  v.  Smith,  35  Me.  513;  Hunter 
v.  Randall,  69  Me.  190;  Smith  v.  Tarbox,  70  Me. 
127. 

Maryland.  — Williamson  v.  Dillon,  1  Har.  & 

G.  (Md.)  444. 
Massachusetts.  —  Chapin  v.  Taft,   18  Pick. 

(Mass.)  379;  Filley  v.  Angell,  102  Mass.  67; 
Stockwell  v.  Blarney,  129  Mass.  312;  Com.  v. 
Ricker,  131  Mass.  581. 

Michigan.  —  Atwood  v.  Cornwall,  28  Mich. 
336,  15  Am.  Rep.  219;  People  z>.  Mead,  50 
Mich.  228;  McCormick  Harvesting  Mach.  Co. 
v.  Cochran,  64  Mich.  636;  Brown  v.  Metropoli- 
tan L.  Ins.  Co.,  65  Mich.  306,  8  Am.  St.  Rep. 
894. 

Minnesota. —  King  v.  Frost,  28  Minn.  417. 
Mississippi.  —  Wells  v.  Shipp,  Walk.  (Miss.) 
353;  Melius  v.  Houston,  41  Miss.  59. 

Missouri.  —  Fougue  v.  Burgess,  71  Mo.  389. 
New  Hampshire.  —  Davis  v.  Sanders,  II  N. 

H.  259;  Page  v.  Parker,  40  N.  H.  47. 
New  Jersey.  —  Demoney  v.  Walker,  1  N.J. 

L.  37- 

New  York.  —  Wiggins  v.  People,  4  Hun  (N. 
Y.)  540;  People  v.  Cox,  21  Hun  (N.  Y.)  47, 
affirmed  83  N.  Y.  610;  Stickney  v.  Billings,  30 
Hun  (N.  Y.)  304;  Salmon  v.  Orser,  5  Duer  (N. 
Y.)  511;  Milbank  v.  Dennistoun,  10  Bosw.  (N. 
YO382;  People  v.  Beach,  87  N.  Y.  508;  Hol- 
combe  v.  Munson,  103  N.  Y.  682,  4  N.  Y.  St. 
Rep.  250. 

North  Carolina.  —  State  v.  Haynes,  71  N. 
Car.  79. 

Pennsylvania.  —  Robeson  v.  Schuylkill  Nav. 
Co.,  3  Grant  Cas.  (Pa.)  186. 

South  Carolina.  —  Everingham  v.  Messroon, 
2  Brev.  (S.  Car.)  461;  Bridger  v.  Asheville, 
etc.,  R.  Co.,  27  S.  Car.  456,  13  Am.  St.  Rep. 
653- 

Texas. — Campbell  v.  State,  8  Tex.  App.  84. 
Vermont.  —  Penniman  v.  Patchin,  6  Vt.  325. 
Virginia.  —  Claiborne  v.  Parrish,  2  Wash. 
(Va.)  146. 

If  hearsay  evidence  be  admitted,  though  the 
justice  direct  the  jury  to  pay  no  regard  to  it, 
it  is  error.    Demoney  v.  Walker,  I  N.  J.  L.  37. 

Facts  Which  in  Nature  of  Case  Could  Be  Known 
to  Witness.  —  Where  facts  stated  by  a  witness 
are  such  as  could  have  been  known  to  him,  the 
court  cannot  properly  assume  that  they  were 
not,  and  exclude  them  as  hearsay.  Heintz  v. 
O'Donnell  17  Tex.  Civ.  App.  21. 


Facts  Which  Could  Not  Be  Known  to  Witness. — 

But  where,  in  the  nature  of  things,  a  witness 
could  not  testify  to  a  fact  from  his  own  knowl- 
edge, a  declaration  by  him  of  such  fact  will  be 
inadmissible  in  evidence.  Thus,  where  the 
court  refused  to  permit  a  person  to  answer  this 
question:  "Stale  to  the  court  whether  or  not 
there  would  have  been  a  purchase  of  that 
place  if  Williams  had  not  told  you  to  the  con- 
trary," it  was  held  not  to  be  error  where  the 
witness  was  not  the  purchaser  of  the  place, 
and  could  not  therefore  be  presumed  to  know, 
unless  by  hearsay,  whether  there  had  been 
any  purchase  or  not.  Williams  v.  Harter,  53 
Pac.  Rep.  405,  121  Cal.  47.  To  the  same  effect 
see  Walker  v.  Stilson,  (Indian  Ter.  1898)  43  S. 
W.  Rep.  959. 

1.  Hearsay  in  Writing.  —  Xenia  Bank  v.  Stew- 
art, 114  U.  S.  232;  Loomis  z\  Stevens,  18  Ind. 
App.  184;  Patterson  v.  Maryland  Ins.  Co.,  3 
Har.  &  J.  (Md.)  71,  5  Am.  Dec.  419;  Webber 
v.  Hayes,  117  Mich.  256;  Hoskins  v.  Missouri 
Pac.  R.  Co.,  19  Mo.  App.  319;  Mclntyre  v. 
McCabe,  19  Mont.  333;  Willett  v.  People,  27 
Hun  (N.  Y.)  469;  Murdock  v.  Courtenay  Mfg. 
Co.,  52  S.  Car.  430. 

Letters  and  Declarations  out  of  court  showing 
reasons  which  led  a  judge  of  probate  to  pass 
a  decree  in  question,  are  mere  hearsay. 
Allen's  Appeal,  69  Conn.  702. 

A  Postal  Card  and  a  Letter  received  by  a  party 
to  a  suit,  from  a  third  person,  in  reply  to  letters 
by  such  party  in  relation  to  matters  in  litiga- 
tion, are  not  admissible  as  evidence  for  such 
party.  Capen  v.  De  Steiger  Glass  Co.,  105  111. 
185. 

The  Account  of  Sales  sent  to  a  shipper  by  his 
commission  merchant  is  not  admissible  in  evi- 
dence to  show  the  value  of  cattle  shipped  or  of 
their  weight,  in  an  action  against  a  third  per- 
son. Hoskins  z>.  Missouri  Pac.  R.  Co.,  19  Mo. 
App.  315;  State  v.  Sutton,  64  Mo.  III. 

Nor  can  a  witness  testify  as  to  the  amount 
for  which  such  cattle  were  sold,  where  it  ap- 
pears that  he  obtained  his  information  on  the 
subject  from  the  account  of  sales  made  by  the 
commission  merchant  who  sold  the  cattle. 
Gulf,  etc.,  R.  Co.  v.  Baugh,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  245. 

2.  Reason  for  Inadmissibility  of  Hearsay.  — 
Queen  v.  Hepburn,  7  Cranch  (U.  S.)  295; 
Wells  v.  Shipp,  Walk.  (Miss.)  353. 

3.  Inadmissibility  of  Self-serving  Declarations 
—  United  States.  —  Freeborn  v.  Smith,  2  Wall. 
(U.  S.)  160;  James  v.  Stookey,  1  Wash.  (U.  S.) 
330;  Saenger  v.  Nightingale,  48  Fed.  Rep.  708. 

Alabama.  —  Kennedy  v.  Meador,  I  Stew.  & 
P.  (Ala.)  220;  Brown  v.  Brown,  5  Ala.  508; 
Bradford  v.  Haggerthy,  11  Ala.  698;  Martin 
v.  Williams,  18  Ala.  190;  Wells  v.  Bransford, 
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they  form  part  of  a  connected  convei 

28  Ala.  200;  Gordon  v.  Clapp,  38  Ala.  357; 
Maynard  v.  State,  46  Ala.  85;  Atwell  v.  State, 
63  Ala.  61;  Downing  v.  Woodstock  Iron  Co., 
93  Ala.  262;  Espalla  v.  Richard,  94  Ala.  159; 
Hunt  v.  Johnson,  96  Ala.  130;  Alexander  v. 
Handley,  96  Ala.  220. 

Arkansas.  —  Hazen  v.  Henry,  6  Ark.  86; 
Johnson  v.  Brock,  23  Ark.  282. 

California.  —  Rice  v.  Cunningham,  29  Cal. 
492;  Poorman  v.  Miller,  44  Cal.  269;  Schultz 
v.  McLean,  76  Cal.  608;  Gardner  v.  Dennison, 
106  Cal.  190;  Shamp  v.  White,  106  Cal.  220; 
Rogers  v.  Schulenburg,  in  Cal.  281. 

Connecticut.  —  Bucknam  v.  Barnum,  15 
Conn.  68;  North  Stonington  v.  Stonington,  31 
Conn.  412;  Pinney  v.  Jones,  64  Conn.  545,  42 
Am.  St.  Rep.  209. 

Florida.  —  Sullivan  v.  McMillan,  26  Fla. 
543- 

Georgia.  —  Brown  v.  Upton,  12  Ga.  505; 
Heard  v.  McKee,  26  Ga.  332;  Alston  v.  Gram- 
ham,  26  Ga.  374;  Williams  v.  English,  64  Ga. 
546;  Arthur  v.  Gordon  County,  67  Ga.  220; 
Kelly  v.  McGehee,  67  Ga.  364;  Howard  v.  Sa- 
vannah, etc.,  R.  Co.,  84  Ga.  711;  Surles  v. 
State,  89  Ga.  167;  Harrison  v.  Richardson,  99 
Ga.  763. 

Illinois.  —  Morse  v.  Thorsell,  78  111.  600; 
Oliphant  r.  Liversidge.  (111.  1891)  27  N.  E. 
Rep.  921;  Tread  way  v.  Treadway,  5  111.  App. 
478;  Melody  v.  People,  8  111.  App.  485;  Coates 
v.  Harmon,  32  III.  App.  204;  Knobloch  v.  Ro- 
meis,  34  111.  App.  577;  Tewkesbury  v.  Beck- 
with,  46  111.  App.  323 

Indiana.  —  Scobey  v.  Armington,  5  Ind.  514; 
Meyer  v.  Bell,  65  Ind.  83;  Brown  v.  Kenyon, 
108  Ind.  283;  White  Sewing  Mach.  Co.  v.  Gor- 
don, 124  Ind.  495,  19  Am.  St.  Rep.  109;  Olvey 
v.  Jackson,  106  Ind.  286;  Shauver  v.  Phillips, 
7  Ind.  App.  12;  Wilson  v.  Smelser,  13  Ind. 
App.  31. 

Iowa.  —  Murray  v.  Cone,  26  Iowa  276;  State 
1/.  Miller,  53  Iowa  84;  Welsh  v.  Lemert,  92 
Iowa  116;  Corbel  v.  Beard,  92  Iowa  360. 

Kansas.  —  Western  Union  Tel.  Co.  v.  Getto- 
McClung  Bool,  etc.,  Co.,  3  Kan.  App.  56. 

Kentucky.  — Tipper  v.  Com.,  I  Met.  (Ky.)  6; 
Tucker  v.  Hood,  2  Bush  (Ky.)  85;  Talbot  v. 
Talbot,  2  J.  J.  Marsh.  (Ky.)  3;  Wright  v.  Had- 
dock, 7  Dana  (Ky.)  253;  Dixon  v.  Labry,  (Ky. 
1895)  29  S.  W.  Rep.  21. 

Maine.  —  Emerson  v.  Harmon,  14  Mc.  271; 
Gilbert  v.  Woodbury,  22  Me.  246;  Handly  v. 
Call,  30  Me.  9;  Russell  v.  Clark,  33  Me.  332. 

Maryland.  —  Brooks  v.  Dent,  I  Md.  Ch.  523; 
Nusbaum  v.  Thompson,  11  Md.  557;  Hagan  v. 
Hendry,  18  Md.  177;  Knight  v.  House,  29  Md. 
194,  96  Am.  Dec.  515. 

Massachusetts.  —  Hubbard  v.  Barker,  1  Allen 
(Mass.)  99;  Nutting  v.  Page,  4  Gray  (Mass.; 
581;  Com.  v.  Kent,  6  Met.  (Mass.)  221;  Kmer- 
son  v.  Lowell  Gas  Light  Co.,  6  Allen  (Mass.) 
146,  83  Am.  Dec.  621;  Thomas  v.  Waterman, 
7  Met.  (Mass.)  227;  Carter  v.  Gregory,  8  Pick. 
(Mass.)  165;  Jacobs  v.  Whilcomb,  10  Cush. 
(Mass.)  255;  Hcywood  v.  Heywood,  10 
Allen  (Mass.)  105;  Woodward  v.  I.cavitt,  107 
Mass.  453,  9  Am.  Rep.  49;  Noursc  v.  Noursc, 
116  Mass.  IOI;  W.hilney  v.  Houghton,  125 
Mass.  451;  Fiskc  v.  Cole,  152  Mass.  335. 

Michigan.  —  Hogsett  v.  Ellis,  17  Mich.  351; 


ition  or  writing  offered  in  evidence  as 

Ward  v.  Ward,  37  Mich.  253;  Eddy  v.  McCall, 
71  Mich.  497;  Dikeman  v.  Arnold,  83  Mich. 
218;  Evans  v.  Montgomery,  95  Mich.  497; 
Hodges  v.  Detroit  Electric  Light,  etc.,  Co.,  109 
Mich.  547. 

Minnesota.  —  King  v.  Frost,  28  Minn.  417; 
Griffin  v.  Bristle,  39  Minn.  456. 

Mississippi.  —  Baker  v.  Kelly,  41  Miss.  696, 
93  Am.  Dec.  274,  and  note;  Barber  v.  Kinard, 
(Miss.  1888)  4  So.  Rep.  120;  Wilkerson  v. 
MoffettWest  Drug  Co.,  (Miss.  1897)  21  So. 
Rep.  564. 

Missouri.  —  Mulliken  v.  Greer,  5  Mo.  489; 
Turner  v.  Belden,  9  Mo.  797;  Garesche  v. 
Chouteau,  37  Mo.  413;  Darrett  v.  Donnelly,  38 
Mo.  492;  Moore  v.  Sauborin,  42  Mo.  490;  Gen- 
try v.  Field,  143  Mo.  399;  Speer  v.  Burlingame, 
1  Mo.  App.  Rep.  322;  Blount  v.  Harney,  43 
Mo.  App.  644. 

New  Hampshire.  — Gordon  v.  Shurtliff,  8  N. 
H.  260;  Buswell  v.  Davis,  10  N.  H.  413; 
Bailey  v.  Woods,  17  N.  H.  365;  Wiggin  v. 
Plumer,  31  N.  H.  251;  Corser  v.  Paul,  41  N. 
H.  24,  77  Am.  Dec.  753;  Judd  v.  Brentwood, 
46  N.  H.  430. 

New  Jersey.  —  Wilson  v.  Hillyer,  I  N.  J. 
Eq.  63. 

New  York.  —  Smith  v.  Kerr,  1  Barb.  (N.  Y.) 
155;  Artcher  v.  McDuffie,  5  Barb.  (N.  Y.)  147; 
Ogden  v.  Peters,  15  Barb.  (N.  Y.)  560  ;  Wilson  v. 
Pope,  37  Barb.  (N.  Y.)  321;  Lynch  v.  McBeth, 
(Supm.  Ct.  Gen.  T.)  7  How.  Pr.  (N.  Y.)  113; 
Garnsey  v.  Rhodes,  138  N.  Y.  461;  Root  v. 
Borst,  142  N.  Y.  62;  Shankland  v.  Bartlett, 
(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N.  Y.)  24; 
Tompkins  v.  Sheehan,  82  Hun  (N.  Y.)  345; 
Mason  v.  Corbin,  88  Hun  (N.  Y.)  540. 

North  Carolina.  —  Green  v.  Harris,  3  Ired. 
L.  (25  N.  Car.)  210;  State  v.  Jefferson,  6  Ired. 
L.  (28  N.  Car.)  305;  White  v.  Green,  5  Jones  L. 
(50  N.  Car.)  47;  Devries  v.  Phillips,  63  N.  Car. 
207. 

Ohio.  —  Burridge  v.  Geauga  Bank,  Wright 
(Ohio)  688. 

Pennsylvania.  —  Kurtz  v.  Haines,  (Pa.  1888) 
15  All.  Rep.  716;  Kintzel  v.  Kintzel,  133  Pa. 
St.  71;  Stauffer  v.  Young,  39  Pa.  St.  455;  Gra- 
ham v.  Hollinger,  46  Pa.  St.  55;  Thomas  v. 
Maddan,  50  Pa.  St.  261;  Eureka  Ins.  Co. 
v.  Robinson,  56  Pa.  St.  256,  94  Am.  Dec.  65; 
Dempsey  v.  Dobson,  174  Pa.  St.  122;  Tarr  v. 
Robinson,  158  Pa.  St.  60;  Mueller's  Estate, 
159  Pa.  St.  590;  Thomas  v.  Miller,  165  Pa.  St. 
216. 

Texas. — Garvin  v.  Stover,  17  Tex.  292; 
Moke  v.  Fellman,  17  Tex.  36S,  67  Am.  Dec. 
656;  Johnson  v.  Richardson,  52  Tex.  481;  Tal- 
iaferro v.  Goudelock,  82  Tex.  521;  Cherry  v. 
Butler,  (Tex.  App.  1891)  17  S.  W.  Rep.  1090; 
Rankin  z\  Bell,  85  Tex.  28;  Masterson  v.  Jor- 
dan, (Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  549; 
Bailey  v.  State,  (Tex.  Crim.  1897)  38  S.  W. 
Rep.  992;  Sanders  v.  Bush,  (Tex.  Civ.  App. 
•897)  39  S.  W.  Rep.  203;  Jones  v.  Stale,  22 
Tex.  App.  324. 

Utah. —  Flint  v.  Nelson,  10  Utah  261. 

Vermont.  —  Penniman  v.  Patchin,  6  Vt.  325; 
Holbrook  v.  Murray,  20  Vt.  52;;  Wordcn  v. 
Powers,  37  Vt.  619;  Barber  v.  Bennett,  62  Vt. 
50;  Robinson  v.  Dodge,  66  Vt.  505;  Swcrdfcr- 
gcr  v.  Hopkins,  67  Vt.  136. 
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containing  admissions  or  confessions  on  his  part.1 

Declarations  of  Persons  Not  Parties  to  Suit.  —  It  is  a  general  rule  also  that  declarations 
out  of  court  of  third  persons  not  parties  to  the  suit  are  not  admissible  in  evi- 
dence for  the  purpose  of  furnishing  substantive  proof  of  matters  in  issue.2 


West  Virginia.  —  Deck  v.  Tabler,  41  W.  Va. 
332.  56  Am.  St.  Rep.  837. 

Wisconsin. — Conn  v.  Heimbauch,  86  Wis. 
176  Green  i<.  Hadfield,  89  Wis.  138;  Baker  v. 
State,  80  Wis.  416. 

See  also  the  title  Declarations  (in  Evi- 
dence), vol.  9,  p.  5. 

Declarations  in  Support  of  Title.  —  The  rule  of 
the  text  applies  to  declarations  as  to  title  to 
real  or  personal  estate.  Blount  v.  Hamey,  43 
Mo.  App.  644;  Crothers  v.  Crothers,  40  W.  Va. 
169;  Dixon  v.  Labry,  (Ky.  1895)  29  5.  W.  Rep. 
21;  Diel  v.  Stegner,  56  Mo.  App.  535. 

Self-serving  Declarations  by  Agent.  —  The  rule 
of  the  text  also  applies  to  self-serving  declara- 
tions made  by  the  agent  of  the  person  offering 
them  in  evidence.  Shiner  v.  Abbey,  77  Tex. 
1;  C,  etc..  Electric  Motor  Co.  v.  Frisbie,  66 
Conn.  67;  Sira  v.  Wabash  R.  Co.,  115  Mo.  127, 
37  Am.  St.  Rep.  386;  Harrington  v.  Bronson, 
161  Pa.  St.  296;  Mullanphy  Sav.  Bank  v. 
Schott,  135  111.  655,  25  Am.  St.  Rep.  401.  See 
also  the  titles  Declarations  (in  Evidence), 
vol.  9,  p.  5;  Res  Gest^;. 

1,  Bailey  v.  Pardridge,  35  111.  App.  121, 
affirmed  in  134  111.  188.  See  also  the  titles 
Admissions,  vol.  1,  p.  721;  Confessions,  vol. 
6,  p.  574- 

2.  Declarations  by  Third  Persons —  United 
States.  —  Sutherland  v.  Round,  16  U.  S.  App. 
30,  57  Fed.  Rep.  467;  Xenia  Bank  v.  Stewart, 
114  U.  S.  232. 

Alabama.  —  Hartshorn  v.  Williams,  31  Ala. 
149;  Jones  v.  Pelham,  84  Ala.  208;  Young  v. 
Arntze,  86  Ala.  116;  Morris  Min.  Co.  v.  Knox, 
96  Ala.  320;  H.  B.  Claflin  Co.  v.  Rodenberg, 
101  Ala.  213;  Mitcham  v.  Schuessler,  98  Ala. 
635;  Payne  v.  Crawford,  102  Ala.  387;  Cook 
v.  Thornton,  109  Ala.  523. 

California.  —  People  v.  Powell,  87  Cal.  348; 
Dawson  v.  Schloss,  93  Cal.  194;  People  v. 
Dixon,  94  Cal.  255;  Chapman  v.  Neary,  115 
Cal.  79. 

Colorado.  —  St.  Kevin  Min.  Co.  v.  Isaacs,  18  ■ 
Colo.  400;  Lee-Clark- Andreesen  Hardware  Co. 
v.  Yankee,  9  Colo.  App.  443. 

Connecticut.  — Chapin  v.  Pease,  10  Conn.  69 
25  Am.  Dec.  56;  Robinson  v.  Clapp,  65  Conn. 
365;  Smith  v.  Hall,  69  Conn.  651;  Porter  v. 
Ritch,  70  Conn.  235. 

Florida.  —  Jacksonville, |etc,  R.  Co;  v.  Penin- 
sular Land,  etc.,  Co.,  27  Fla.  I. 

Georgia.  —  Phillips  v.  Trowbridge  Furniture 
Co.,  86  Ga.  699;  Robinson  v.  Stevens,  93  Ga. 
535;  Clay  v.  Kagelmacher,  98  Ga.  149;  Hollis 
v.  Sales,  103  Ga.  75. 

Illinois.  — Jones  v.  Doe,  2  111.  276;  Aiken  v. 
Hodge,  61  111.  436;  Smith  v.  Mohler,  24  111. 
App.  407;  Huling  v.  Huling,  32  111.  App.  519; 
Grubey  v.  National  Bank,  35  111.  App.  354, 
affirmed  in  133  111.  79;  Henderson  v.  Miller,  36 
111.  App.  232;  Fisher  v.  Nubian  Iron  Enamel 
Co.,  60  111.  App.  568. 

Indiana.  —  Lynn  v.  Jeter,  7  Blackf.  (Ind.) 
300;  Schooler  v.  State,  57  Ind.  128;  Reynolds 
v.  Copeland,  71  Ind.  422;  Simpkins  v.  Smith, 
94  Ind.  470;   Pulaski  County  v.  Shields,  130 


Ind.  6;  Dye  v.  State,  130  Ind.  87;  Moelering 
v.  Smith,  7  Ind.  App.  451;  Treager  v.  Jackson 
Coal,  etc.,  Co.,  142  Ind.  164. 

Iowa.  —  District  Tp.  v.  Morehead,  51  Iowa 
99;  Stale  v.  Henke,  58  Iowa  457;  Harrington 
v.  Hamburg,  85  Iowa  272;  Leach  v.  Hill,  97 
Iowa  81;  Fielding  v.  La  Grange,  104  Iowa  530; 
Welch  v.  Norton,  73  Iowa  721. 

Kansas.  —  Simpson  v.  Smith,  27  Kan.  565; 
Ehrard  v.  McKee,  44  Kan.  715;  Holman  v. 
Raynesford,  3  Kan.  App.  676. 

Kentucky.  —  Shackelford  v.  Purket,  I  A.  K. 
Marsh.  (Ky.)  425;  Penn  v.  Fightmaster,  (Ky. 
1891)  17  S.  W.  Rep.  334;  Turner  v.  Harrison 
County,  (Ky.  1895)  32  S.  W.  Rep.  467;  Beatty- 
ville  Coal  Co.  v.  Hoskins,  (Ky.  1898)  44  S.  W. 
Rep.  363. 

Maine.  —  Battles  v.  Batchelder,  39  Me.  19; 
Gains  v.  Hasty,  63  Me.  361;  Hunter  v.  Ran- 
dall, 69  Me.  183;  Smith  v.  Tarbox,  70  Me.  127. 

Massachusetts.  —  Kimball  v.  Currier,  5  Gray 
(Mass.)  458;  Filley  v.  Angell,  102  Mass.  67; 
Com.  v.  Ricker,  131  Mass.  581;  Wallace  v. 
Story,  139  Mass.  115;  McKinnon  v.  Norcross, 
148  Mass.  533;  Old  South  Soc.  v.  Wainwright, 
156  Mass.  115. 

Michigan.  —  People  v.  Mead,  50  Mich.  228- 
Egan  v.  Grece,  79  Mich.  629;  Merritt  v.  Steb- 
bins,  86  Mich.  342;  Vyn  v.  Keppel,  108  Mich. 
244;  Van  Alstine  v.  Kaniecki,  109  Mich.  318. 

Minnesota.  —  Peck  v.  Snow,  47  Minn.  398. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Lang- 
don,  71  Miss.  146. 

Missouri.  —  St.  Louis  v.  Arnot,  94  Mo.  275; 
Davis  v.  Green,  102  Mo.  170;  Gordon  v.  Bur- 
ns, 141  Mo.  602;  Slate  v.  Fullerton,  143  Mo.  682. 

Montana.  —  Wiggin  v.  Fine,  17  Mont.  575; 
Mclntyre  v.  McCabe,  19  Mont.  333. 

New  Hampshire.  —  Davis  v.  Sanders,  11  N.- 
H.  259. 

New  York.  —  Kent  v.  Walton,  7  Wend.  (N. 
Y.)  256;  People  v.  Cox,  21  Hun  (N.  Y.)  47; 
Stickney  v.  Billings,  30  Hun  (N.  Y.)  304; 
Goldberg  v.  Wolff,  (C.  PI.  Gen.  T.)  10  N.  Y. 
Supp.  544;  Globe  v.  Rauch,  (Supm.  Ct.  App. 
T.)  21  Misc.  (N.  Y.)  48;  Saxton  v.  New  York 
El.  R.  Co.,  60  N.  Y.  Super.  Ct.  421;  Owen  v. 
Matthews,  (N.  Y.  City  Ct.  Gen.  T.)  19  N.  Y. 
Supp.  813;  Clason  v.  Baldwin,  56  Hun  (N*.  Y.) 
326;  Gross  v.  Moore,  68  Hun  (N.  Y.)  412; 
O'Neil  v.  Hudson  Valley  Ice  Co.,  74  Hun  (N. 
Y.)  163;  Kirkpatrick  v.  Briggs,  78  Hun  (N.  Y.) 
518;  Drake  v.  New  York  Cent.,  etc.,  R.  Co.,  80 
Hun  (N.  Y.)  490;  Ayer  v.  Colgrove,  Si  Hun 
(N.  Y.)  322;  Myers  v.  Commercial  Travelers' 
Mut.  Acc.  Assoc.,  85  Hun  (N.  Y.)  385;  Rawls 
v.  American  L.  Ins.  Co.,  36  Barb.  (N.  Y.)  357; 
Salmon  v.  Orser,  5  Duer  (N.  Y.)  511 ;  Brum- 
field  v.  Potter,  etc.,  Mfg.  Co.,  (C.  PI.  Gen. 
T.)  4  Misc.  (N.  Y.)  194,  reversing  (N.  Y.  City 
Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  92:  Courtney  v. 
New  York  El.  R.  Co.,  (C.  PI.  Gen.  T.)  10  Misc. 
(N.  Y.)  115;  Wilcox  v.  Howd,  25  N.  Y.  App. 
Div.  354;  People  v.  Beach,  87  N.  Y.  508; 
Doyle  v.  Trinity  Church  Corp.,  118  N.  Y.  678, 
28  N.  Y.  St.  Rep.  972;  White  v.  Jones,  155  N.  Y. 
475,  reversing  86  Hun  (N.  Y.)  57. 
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2.  Effect  of  Death  of  Declarant.  —  Wl 

North  Carolina.  —  Harper  v.  Dail,  92  N.  Car. 
394;  Spencer  v.  Fortescue,  112  N.  Car.  268; 
Crenshaw  v.  Johnson,  120  N.  Car.  270. 

Ohio.  —  Benster  v.  Powell,  11  Ohio  Cir.  Ct. 
491,  5  Ohio  Cir.  Dec.  206;  Voss  -u.  Murray,  50 
Ohio  St.  19. 

Oklahoma.  —  Richardson  v.  Evans,  5  Okla. 
803. 

Oregon.  —  Du  Bois  v.  Perkins,  21  Oregon 
189. 

Pennsylvania.  —  Mitchell  v.  Welch,  17  Pa. 
St.  339,  55  Am.  Dec.  557;  McCormick  v.  Robb, 
2%  Pa.  St.  44;  Nickols  v.  Jones,  166  Pa.  St. 
£99:  Dosch  v.  Diem,  176  Pa.  St.  603,  38  W.  N. 
C.  (Pa.)  533;  Floyd  v.  Hotchkiss,  5  Pa.  Super. 
Ct.  216;  Corser  v.  Hale,  149  Pa.  St.  274;  Evans 
v.  McKee,  152  Pa.  St.  89;  Burk  v.  Howley,  179 
Pa.  St.  539,  57  Am.  St.  Rep.  607. 

South  Carolina.  —  Morein  v.  Solomons,  7 
Rich.  L.  (S.  Car.)  97;  Wardlaw  v.  Hammond, 
9  Rich.  L.  (S.  Car.)  454;  Orr  v.  Orr,  34  S.  Car. 
275;  Dobson  v.  Cothran,  34  S.  Car.  518; 
Swearingen  v.  Hartford  Ins.  Co.,  52  S.  Car. 
309- 

Tennessee.  —  Britton  v.  State,  4  Coldw. 
(Tenn.)  173;  Lyons  v.  Wattenbarger,  1  Heisk. 
(Tenn.)  193;  Van  Vleet  v.  Sledge,  45  Fed.  Rep. 
743- 

Texas.  —  Kottwitz  v.  Bagby,  16  Tex.  656; 
Thurmond  v.  Trammell,  22  Tex.  257;  O'Brien 
v.  Hilburn,  22  Tex.  616;  Atwood  v.  Brooks, 
(Tex.  App.  1890)  16  S.  W.  Rep.  535;  Rankin  v. 
Bell,  85  Tex.  28;  Campbell  v.  State.  8  Tex. 
App.  84;  Davidson  v.  Wallingford,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  286,  827,  88  Tex.  619; 
Wilkins  v.  Ferrell,  10  Tex.  Civ.  App.  231 ;  Till- 
man v.  Wetsel,  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  433;  McCallon  v.  Cohen,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  973;  Dennis  v.  Sanger,  15 
Tex.  Civ.  App.  41 1;  Pittman  v.  Rotan  Grocery 
Co.,  15  Tex.  Civ.  App.  676;  Mahon  v.  Barnett, 
(Tex.  Civ.  App.  1897)  45  S.  W.  Rep.  24. 

Virginia.  —  French  v.  Chapman,  88  Va.  317. 

The  Testimony  of  a  Witness  that  He  Was 
Present  Just  After  the  Accident  at  a  Railway 
Crossing,  and  heard  the  bystanders  talking 
about  the  absence  of  the  flagman  and  that  he 
heard  it  said  by  some  one  in  the  crowd  that 
"  he  did  not  attend  to  his  business  good,"  was 
inadmissible  as  hearsay.  Felska  v.  New  York 
Cent.,  etc.,  R.  Co.,  152  N.  Y.  339. 

Movements  of  Trains.  —  In  an  action  against 
a  railroad  company  to  recover  damages  for 
personal  injuries,  it  is  not  competent  for  the 
plaintiff  to  give  in  evidence  the  statements  and 
declarations  of  a  stranger  in  relation  to  the  de- 
parture or  movements  of  the  defendant's  train, 
since  such  evidence  is  hearsay.  Haase  v.  Ore- 
gon R.,  etc.,  Co.,  19  Oregon  354. 

Where  a  witness,  upon  being  asked  how  he 
knew  that  a  switch  was  left  open,  replied, 
"  Because  they  told  us  so,"  it  was  held  that 
his  answer  was  hearsay.  Chicago,  etc.,  R. 
Co.  v.  Fietsam,  123  III.  518. 

Testimony  as  to  the  Description  Given  by  a  Per- 
■on  Who  Had  Been  Robbed,  of  the  parties  who 
made  the  assault  upon  him  with  the  intent  to 
rob,  is  hearsay.   People  v.  McCrca,  32  Cal.  98. 

Where  a  Witness  Merely  Glanced  at  a  Letter 
and  Heard  Another  Read  It,  and  Cannot  Remember 
Any  Sentences  Word  for  Word,  his  testimony  is 


it  a  man  has  said  when  not  under  oath 

merely  hearsay,  and  is  not  competent  to  prove 
the  contents  of  the  letter.  Coxe  v.  England, 
65  Pa.  St.  212. 

A  Witness  Cannot  Testify  as  to  Whether  He 
"  Had  Ever  Heard  "  of  a  Contract  Like  the  One  in 
Issue  Having  Been  Made  by  an  express  com- 
pany.   Adams  v.  Brown,  16  Ohio  St.  75. 

The  Testimony  of  a  Witness  in  Reply  to  a  Ques- 
tion as  to  the  Situation  of  a  Certain  Person  in  Re- 
gard to  Property,  that  "  he  was  considered  in 
good  circumstances  as  to  property,"  has  been 
held  to  be  hearsay,  and,  therefore,  incompe- 
tent. Sheldon  v.  Root,  16  Pick.  (Mass.)  567,  28 
Am.  Dec.  266. 

Conversations  Between  Two  Makers  of  a  Note,  in 
the  absence  of  the  payee,  are  clearly  not  bind- 
ing upon  the  latter.  Nelson  -'.  Flint,  166  U. 
S.  276.  To  the  same  effect  see  Dexter  v.  Clem- 
ans,  17  Pick.  (Mass.)  175. 

Statements  as  to  Sanity  or  Insanity. —  What 
persons  who  are  not  parties  to  the  suit  may 
say,  or  what  opinions  persons  who  are  not  wit- 
nesses may  express,  in  regard  to  the  sanity  or 
insanity  of  a  testator  or  grantor,  is  inadmis- 
sible as  being  hearsay.  Barker  v.  Pope,  91  N. 
Car.  169.  To  the  same  effect  see  Cook  v. 
Osborn,  2  Root  (Conn.)  31. 

Evidence  of  Motive  or  Intention.  —  It  has  been 
held  that  the  declaration  of  a  person  not  a 
party  to  the  suit,  as  to  his  motive  in  doing  an 
act,  where  not  made  at  the  time  of  the  act  and 
in  such  circumstances  as  lo  characterize  the 
act,  is  not  admissible  in  evidence  for  the  pur- 
pose of  proving  that  the  act  was  done  with  the 
motive  stated,  since  such  evidence  is  mere 
hearsay.  North  Stonington  v.  Stonington,  31 
Conn.  412.  To  the  same  effect  is  Chicago, 
etc.,  R.  Co.  v.  Chancellor,  165  111.  438. 

But  the  rule  is  otherwise  where  the  act 
forms  part  of  the  resgesla.  Besch  v.  Besch,  27 
Tex.  390.    See  also  the  title  Rks  GesT/F.. 

Declarations  of  Military  Officers.  —  It  has  been 
held  that  the  conversations  of  military  officers 
are  not  exempted  from  the  common-law  rules 
of  evidence,  and  are  excluded  as  being  mere 
hearsay,  as  are  the  conversations  of  ordinary 
citizens.  Thus,  where  a  witness  testified  that 
military  officers  had  stated  that  it  was  a  mili- 
tary necessity  that  certain  woods  should  be  cut 
down,  the  evidence  was  excluded  as  being  hear- 
say.   Merritt  v.  Nashville,  5  Coldw.  (Tenn.)  95. 

Statements  of  Physician.  —  A  plaintiff  cannot 
testify  as  to  what  a  physician  said  about  in- 
juries received  by  the  plaintiff.  Armstrong  v. 
Ackley,  71  Iowa  76;  Alabama  G.  S.  R.  Co.  v. 
Arnold,  80  Ala.  600. 

Nor  may  a  physician  testify  as  to  statements 
made  to  him  in  the  absence  of  the  plaintiff  by 
the  latter's  attending  physician  concerning  the 
character  of  the  injury  suffered  by  the  plaintiff. 
Ponca  v.  Crawford,  18  Neb.  551 

A  Person  Who  Can  Neither  Read  nor  Write  can 
not  testify  as  to  the  contents  of  a  lost  instru- 
ment, since  his  testimony  must  necessarily  be 
hearsay.    Russell  v.  Brosseau,  65  Cal.  605. 

One  who  has  but  a  very  imperfect  knowl- 
edge of  the  English  language  cannot  testify  to 
his  impression  of  the  conversation  gathered 
from  declarations  to  the  interpreter.  Plymouth 
Coal  Co.  71.  Kommiskcy,  116  Pa.  St.  365. 

Declarations  of  a  Witness  Out  of  Court  incon- 
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may  not  in  general  be  given  in  evidence,  even  when  he  is  dead.1  But  to  this 
general  rule  there  are  exceptions:  first,  declarations  accompanying  an  act ;  a 
second,  declarations  against  interest;3  third,  declarations  made  by  a  person 
in  the  course  of  business — those  which  it  is  his  duty  to  make;4  fourth, 
declarations  concerning  matters  of  public  or  general  interest;5  fifth,  declara- 
tions concerning  matters  of  pedigree;6  sixth,  dying  declarations.7 

3.  Effect  of  Sickness  of  Declarant.  —  The  fact  that  a  witness  was  taken  sick 
the  day  prior  to  the  trial  has  been  held  not  to  be  a  circumstance  sufficient  to 
render  his  declarations  admissible  on  the  ground  of  necessity.8 

4.  Statements  of  Persons  Incompetent  to  Testify  for  Want  of  Understanding.  — 
The  fact  that  a  person  is  excluded  from  being  a  witness  for  want  of  under- 
standing, whether  it  arises  from  immaturity  or  defect  of  intellect,  will  not 
render  his  unsworn  declarations  admissible  in  evidence,  and,  indeed,  where  a 
person  is  so  wanting  in  understanding  as  to  be  an  incompetent  witness,  it  fol- 
lows as  a  necessary  consequence  that  his  statements  out  of  court  are  inadmis- 
sible in  evidence.9 

5.  Evidence  Admitted  as  Not  Being  Hearsay  —  a.  Statements  of  Third 
Persons  Viewed  as  Facts  in  Controversy.  —  It  has  been  laid  down  as 
a  general  rule  that  where  the  fact  of  the  making  of  a  statement,  and  not  its 
truth  or  falsity,  is  the  question  in  controversy,  the  statement  may  be  admitted 
as  original  evidence.10 

General  Opinion  or  Reputation.  —  On  this  principle,  declarations  as  to  general 
reputation,  as  distinguished  from  hearsay  evidence,  are  admissible.11 

Commercial  Reports  as  to  Market  Prices.  —  In  the  same  way,  it  has  been  held  that, 
since  value  in  a  business  sense  consists  largely  of  the  opinions  of  persons 
familiar  with  the  market,  and  these  opinions  are  largely  made  up  of  what  is 
said  and  reported  by  others,  if  a  person  shows  that  his  business  is  such  that, 
by  commercial  reports  or  other  means  of  like  nature,  he  is  familiar  with  the 


sistent  with  his  testimony  are  not  admissible 
to  prove  the  truth  of  the  facts  stated,  but  may 
be  used  only  for  purposes  of  impeachment. 
Thiele  v.  Newman,  n6Cal.  571;  Eno  v.  Allen, 
113  Mich.  399. 

Testimony  of  a  witness,  S.,  who  conversed 
over  the  telephone  with  L.,  as  to  what  he,  S., 
repeated  to  some  third  person  as  the  answers 
he  received  from  L.,  is  inadmissible  in  evi- 
dence. German  Sav.  Bank  v.  Citizens'  Nat. 
Bank,  101  Iowa  530. 

1.  Effect  of  Death  of  Declarant.  —  Sugden  v.  St. 
Leonards,  1  P.  D.  154;  Woodward  v.  Goul- 
stone,  11  App.  Cas.  469;  Crump  v.  Starke,  23 
Ark.  131;  Welsh  v.  Barrett.  15  Mass.  380; 
Hammel  v.  State,  14  Tex.  App.  326. 

2.  Sugden  v.  St.  Leonards,  1  P.  D.  154.  See 
also  the  title  Res  Gestae. 

3.  Sugden  v.  St.  Leonards,  1  P.  D.  154.  See 
also  the  title  Declarations  (in  Evidence),  vol. 

9,  p.  8. 

4.  Sugden  v.  St.  Leonards,  1  P.  D.  154.  See 
also  the  titles  Declarations  (in  Evidence), 
vol.  9,  p.  12;  Documentary  Evidence,  vol.  9, 
P-  939- 

5.  Sugden  v.  St.  Leonards,  I  P.  D.  154.  See 
also  the  title  Declarations  (in  Evidence),  vol. 

<),  P-  9- 

6.  See  the  title  Pedigree. 

7.  See  the  title  Dying  Declarations,  vol. 

10,  p.  359- 

8.  Effect  of  Sickness  of  Declarant.  —  Gaither  v. 
Marlin,  3  Md.  146.  Compare  Griffith  v.  Sauls, 
77  Tex.  630. 

9.  Statements  of  Persons  Incompetent  to  Testify 
for  Want  of  Understanding.  —  Reg.   v.  Gut- 
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tridges,  9  C.  &  P.  471,  38  E.  C.  L.  188;  Wel- 
don  v.  State,  32  Ind.  81;  People  v.  McGee,  1 
Den.  (N.  Y.)  24;  Smith  v.  State,  41  Tex.  352. 

Thus,  it  has  been  held  that,  on  the  trial  of 
a  prosecution  for  assault  and  battery  with  in- 
tent to  commit  a  rape,  statements  made  in  the 
absence  of  the  defendant  by  the  female  alleged 
to  have  been  so  injured  and  not  allowed  to 
testify  on  account  of  her  immature  age, 
elicited  soon  after  the  transaction  by  ques- 
tions put  to  her  by  her  parents,  are  not  ad- 
missible in  evidence  to  prove  the  crime 
charged.    Weldon  v.  State,  32  Ind.  81. 

10.  Admissibility  of  Statements  of  Third  Persons 
Viewed  as  Facts  in  Controversy.  —  Welch  v. 
Spies,  103  Iowa  389;  State  v.  Fox,  25  N.  J.  L. 
602;  Murdock  v.  Courtenay  Mfg.  Co.,  52  S. 
Car.  428. 

Statement  of  Third  Persons  Admitted  to  Fix  a 
Date.  —  It  has  been  held  that  a  witness  may 
date  a  fact  which  he  knows  by  relating  it  to 
the  time  when  he  heard  another  fact,  and  in  so 
doing  may  state  not  only  that  he  heard  some- 
thing, but  what  that  something  was,  in  order 
to  let  the  jury  see  what  reason  he  had  to  ob- 
serve and  remember.  But  statements  so 
heard,  though  he  repeats  them  on  oath,  are 
not  evidence  of  the  occurrence  on  that  date  of 
the  facts  which  they  purport  to  affirm.  People 
v.  Zimmerman,  65  Cal.  307;  Harris  v.  Central 
R.,  etc.,  Co.,  78  Ga.  525;  Hill  v.  North,  34  Yt. 
604. 

11.  Admissibility  of  General  Opinion  or  Reputa- 
tion.—  Foulkesz/  Sellway,  3  Esp.  236;  Walker 
v.  Moors,  122  Mass.  501.  See  also  the  title 
Character  (in  Evidence),  vol.  5,  p.  850. 
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current  market  prices  of  an  article,  his  testimony  on  the  subject  is  competent, 
although  he  may  not  have  actual  personal  knowledge  of  any  particular  sales.1 

b.  Declarations  as  to  Bodily  or  Mental  Feelings.  —  Where  the 
bodily  or  mental  feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings  have  been  held  to  be  original  and  competent  evi- 
dence. Those  expressions  are  the  natural  reflexes  of  what  it  might  be  impos- 
sible to  show  by  other  testimony.  If  there  be  such  other  testimony,  this 
may  be  necessary  to  set  the  facts  thus  developed  in  their  true  light  and  to 
give  them  their  proper  effect.  Such  declarations  are  regarded  as  verbal  acts, 
and  are  as  competent  as  any  other  testimony  when  relevant  to  the  issue. 
Their  truth  or  falsity  is  an  inquiry  for  the  jury.2 

c.  Res  Gest^.  —  Where  an  act  of  a  party  is  admissible  in  evidence,  his 
declarations  at  the  time  explanatory  of  that  act  are  also  admissible  as  part  of 
the  res  gestce.3  This  class  of  evidence  is  generally  regarded  as  original  evi- 
dence.4 But,  in  a  late  authority,  it  has  been  classed  as  an  exception  to  the 
rule  making  hearsay  evidence  inadmissible.5  A  full  treatment  of  this  ques- 
tion will  be  found  in  a  subsequent  portion  of  this  work.6 

6.  Relaxation  of  General  Rule  —  a.  In  General.- — From  necessity  and 
from  the  impracticability  in  some  instances  of  other  proof,  exceptions  to  the 
general  rule  excluding  hearsay  evidence  have  been  made.7 

b.  Declarations  as  to  Pedigree.  —  The  proof  to  show  pedigree  forms 
a  well-settled  exception  to  the  rule  which  excludes  hearsay  evidence.  Since, 
in  inquiries  respecting  relationship  or  descent,  facts  must  often  be  proved 
which  occurred  many  years  before  the  trial  and  were  known  to  but  few  per- 
sons, it  is  obvious  that  the  strict  enforcement  in  such  cases  of  the  rule 
against  hearsay  evidence  would  frequently  occasion  a  failure  of  justice. 
Accordingly,  hearsay  evidence  of  declarations  of  deceased  members  of  a 
family  as  to  marriages,  as  well  as  births  and  deaths,  is  admissible.8 

c.  Declarations  Concerning  Matters  of  Public  or  General 
Interest.  — Another  exception  to  the  rule  excluding  the  declarations  of  third 
persons  as  hearsay,  exists  also  in  the  case  of  deceased  persons  or  persons  sup- 
posed to  be  dead,  showing  reputation  as  to  matters  of  public  or  general  interest.9 

1.  Admissibility  of  Commercial  Reports  as  to  sity  on  which  the  rule  is  founded."  Roosa 
Market    Prices.  —  Brackett    v.    Edgerton,    14      v.  Boston  Loan  Co.,  132  Mass.  439. 

Minn.  174,  100  Am.  Dec.  211;  Hoxsie  v.  Em-  Fora  Full  Discussion  of  This  Topic  see  the  title 

pire  Lumber  Co.,  41  Minn.  551 ;  Stolze  v.  Mani-  Rf.s  Gestve. 

towoc  Terminal  Co.,  100  Wis.  208.    See  also  3.  Lake  Shore,  etc.,  R.  Co.  v.  Herrick,  49 

the  title  Expert  and  Opinion  Evidence,  vol.  Ohio  St.  25. 

12,  p.  475.  4.  1  Phillips  on  Ev.  185;  1  Greenl.  on  Ev., 

But  it  has  been  held  that  a  witness  who  is  §  108. 
neither  a  manufacturer  of  nor  dealer  in  hard-  5.  Thayer's  Cases  on  Evidence,  p.  629. 
ware,  cannot  give  evidence  of  the  value  of  6.  See  the  title  Res  GesT/15. 
items  in  a  hardware  bill  based  on  information  7.  Exceptions  to  General  Rule  as  to  Hearsay.  — 
derived    from    buyers   and    sellers   of   such  See  Wcsttield  v.  Warren.  8  N.  J.  L.  251;  State 
articles,  as  such  evidence   is   but   hearsay.  v.  M'Donald,  1  N.  J.  L.  382;  Claiborne  v.  Par- 
Green  v.  Caulk,  16  Md.  556.    To  the  same  rish,  2  Wash.  (Va.)  146. 

effect  see  Southern  Pac.  R.  Co.  v.  Maddox,  75  8.  Admissibility  of  Declarations  as  to  Pedigree. 

Tex.  300;  Drucker  v.  Metropolitan  El.  R.  Co.,  — Goodright  v.  Moss,  2  Cowp.  592;  Vowles  v. 

73  Hun  (N.  Y.)  102.  Young,  13  Ves.  Jr.  140;  Rex  v.  Erith,  8  East 

Also,  it  has  been  held  that  accounts  of  sales  539    Berkeley  Peerage  Case,  4  Campb.  401; 

sent  toa  shipper  by  his  commission  merchants  Johnson  v.  Lawson,  2  Bing.  86.  9  E.  C.  L.  329; 

are  not  admissible  in  evidence  to  show  ihe  Monkton  v.  Atly.-Gen.,  2   Russ.  &  M.  147; 

value  of  stock  in  the  market,  as  it  is  clearly  Haines  v.  Guthrie,  13  Q.  B.  D.  818 ;  Fulkerson 

hearsay.    Hoskins  v.  Missouri  Pac.  R.  Co.,  19  v.  Holmes,  117  U.  S.  389;  Northrop  v.  Hale, 

Mo.  App.  315.  See  also  the  title  Market  Value.  76  Me.  306,  49  Am.  Rep.  615;  Westficld  v. 

2.  Declarations  as  to  Bodily  or  Mental  Feeling,  Warren,  8  N.  J.  L.  251;  Independence  v. 
—  Travellers'  Ins.  Co.  v.  Moslcy,  8  Wall.  (U.  Pompton,  9  N.  J.  L.  213;  Jackson  v.  Cook-y, 
S.)  397;  Mutual  L.  Ins.  Co.  v.  Hillmon.  145  U.  8  Johns.  (N.  Y.)  128;  Eiscnlord  v.  Clum,  126 
S.  285;  Collins  v.  Waters,  54  III.  485;  Jacobs  v.  N.  Y.  552. 

Whitcomb,  10  Cush.  (Mass.)  255.     Sec  also  For  a  Full  Discussion  of  this  Question,  sec  the 

Wilkinson  v.  Moseley,  30  Ala.  562.  title  PsDIGRl  E . 

"  Such    evidence,  however,"  it   has  been  9.  For  a  discussion  of  this  question,  sec  the 

said,  "  is  not  to  be  extended  beyond  the  neces-  title  Declarations  (in  EVIDENCE),  vol.  9,  p.  9. 
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Admissibility. 


HEARS  A  Y  EVIDENCE  —  HEARSE. 


Definition. 


,/.  Dying  DECLARATIONS.  —  The  question  of  dying  declarations  has  been 
fully  treated  in  another  portion  of  this  work.1 

(•.  Ancient  Documents.  —  The  question  of  the  admissibility  in  evidence 
of  ancient  documents  has  been  treated  elsewhere  in  this  work.2 

/.  PUBLIC  DOCUMENTS.  —  Documents  of  a  public  nature  and  of  public 
authority  are  generally  admissible  in  evidence,  although  their  authenticity  is 
not  confirmed  by  the  usual  tests  of  truth,  the  obligation  of  an  oath,  and  the 
power  of  cross-examination.3 

g.  Declarations  and  Entries  Against  Interest.  —  Discussions  of  the 
admissibility  of  declarations  and  entries  against  interest  will  be  found  else- 
where in  this  work.'* 

h.  Declarations  or  Entries  Made  by  Third  Persons  in  the  Usual 
Course  oe  Business.  —  The  rule  has  been  laid  down  that  entries  made  by 
a  person  in  the  ordinary  course  of  his  business,  of  acts  which  his  duty  in  such 
business  requires  him  to  do,  are,  in  case  of  his  death,  admissible  evidence  of 
the  act  so  done,  and  this,  though  the  entries  are  not  against  the  interest  of 
the  party  making  them.5  This  rule  is  sometimes  based  on  the  theory  that 
such  entries  are  part  of  the  res  gestee.6  But  by  other  authorities,  such  entries 
have  been  held  to  be  admissible,  apart  from  the  doctrine  of  res  gestcB.1 

i.  Evidence  in  a  Former  Proceeding.  —  Evidence  given  on  a  former 
trial  of  the  same  action  or  in  a  former  action  involving  the  same  issues  and 
between  the  same  parties  or  their  privies,  is  admissible  under  certain  circum- 
stances, as  where  it  is  shown  that  the  witness  giving  such  evidence  is  dead,  or 
insane,  or  sick  and  unable  to  attend,  or,  having  been  summoned,  has  been 
kept  away  by  the  adverse  party.8 

7.  Hearsay  to  Impeach  Testimony.  —  A  witness  may  be  impeached  by  proof 
that  he  has  upon  some  material  point  made  verbal  statements  out  of  court 
which  contradict  his  testimony  at  the  trial,  though  such  statements  are  not 
admissible  as  independent  evidence  on  the  merits  of  the  case.9 

8.  Hearsay  in  Corroboration  of  Testimony.  —  Also,  it  has  been  held  that 
statements  of  a  witness  on  some  former  occasion  out  of  court  may,  under 
certain  circumstances,  be  admitted  in  corroboration  of  his  testimony.10 

9.  Memoranda  to  Refresh  Memory  of  Witness.  —  The  question  of  the  admis- 
sibility of  memoranda,  etc.,  which  would  be  inadmissible  as  independent  evi- 
dence for  the  purpose  of  refreshing  the  memory  of  a  witness,  will  be  found 
discussed  in  another  portion  of  this  work. 11 


HEARSE.  — A  hearse  is  a  carriage 

1.  See  the  title  Dying  Declarations,  vol. 
io,  p.  359- 

2.  See  the  title  Ancient  Documents,  vol.  2, 
p.  322. 

3.  Admissibility  of  Public  Documents.  —  See 

the  title  Documentary  Evidence,  vol.  9,  p. 
880.  Compare  Thayer's  Cases  on  Evidence, 
p.  314,  note. 

4.  See  the  titles  Admissions,  vol.  1,  p.  670; 
Confessions,  vol.  6,  p.  520;  Declarations  (in 
Evidence),  vol.  9,  p.  7;  Documentary  Evi- 
dence, vol.  9,  pp.  904,  938. 

5.  Nicholls  v.  Webb,  8  Wheat.  (U.  S.)  328. 
See  also  the  title  Documentary  Evidence,  vol. 
9,  p.  938. 

6.  1  Greenl.  on  Ev.,  §  120. 

7.  See  the  title  Documentary  Evidence, 
vol.  9,  p.  938. 

8.  For  a  full  discussion  of  this  question,  see 
the  title  Evidence,  vol.  n,  p.  523.  See  also 
the  title  Depositions,  vol.  9,  p.  295. 

9.  Hearsay  Evidence  to  Impeach  Testimony.  — 


or  conveying  the  dead  to  the  grave.1'2 

For  a  discussion  of  this  question,  see  the  litle 

Witnesses. 

10.  Hearsay  in  Corroboration  of  Testimony.  — 

Baker  v.  Maloney,  (Tex.  1887)  4  S.  W.  Rep. 
469;  Clever  v.  Hilberry,  116  Pa.  St.  431.  For 
a  discussion  of  this  question,  see  the  title  Wit- 
nesses. 

11.  Memoranda  to  Refresh  Memory  of  Witness. 

—  See  the  title  Witnesses. 

In  Robeson  v.  Schuylkill  Nav.  Co.,  3  Grant 
Cas.  (Pa.)  186,  it  was  held  that  the  fact  that  a 
witness  had  refreshed  his  recollection  by  look- 
ing at  a  paper  in  which  the  facts  within  his 
knowledge  and  hearsay  are  both  set  down  to- 
gether, does  not  make  the  hearsay  evidence. 
The  court  in  this  case  said:  "A  land- 
surveyor  may  look  at  his  field  notes  when  he 
testifies  about  a  line  he  has  run,  but  if  he 
has  put  on  those  notes  the  declarations  of  a 
bystander,  it  has  never  been  heard  of  that  such 
declarations  are  thereby  made  good  evidence." 

12.  Webster's  Diet.,  followed  in  Spikes  v. 
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Definitions. 


HE  A  T  OF  PASSION—  HEIFER. 


Definitions. 


HEAT  OF  PASSION.  —  Iracundice  calorc ;  a  term  used  in  denning  man- 
slaughter. For  its  technical  meaning  see  the  titles  MURDER  AND  MAN- 
SLAUGHTER ;  Self-defense. 

HEAVY.  —  See  note  I. 

HEDGE.  —  See  note  2. 

HEIFER.  —  A  young  cow  that  has  not  had  a  calf.3 


Burgess,  65  Wis.  430,  in  which  case  it  was 
held  that  a  hearse  was  a  wagon,  and  as  such 
exempt  from  execution.  See  also  Wagon; 
and  see  generally  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  59. 

1.  Heavy.  —  In  a  charter  of  a  railroad  com- 
pany prescribing  a  maximum  rate  of  charge 
for  transportation  of  heavy  articles  by  the 
hundred  pounds  and  of  articles  of  measure- 
ment by  the  cubic  foot,  the  meaning  of  heavy 
must  be  determined  by  proof  of  the  custom  in 
practice  prevailing  at  the  time  of  granting  the 
charter.  Bonham  v.  Charlotte,  etc.,  R.  Co., 
13  S.  Car.  267,  16  S.  Car.  633. 

2.  Hedge.  —  Where  a  person  taking  a  lease 
of  a  quarter-section  of  land,  for  the  term  of 
five  years,  covenanted  to  plant  and  grow  a 
good  and  substantial  hedge  fence  bv  the  close 
of  the  term,  it  was  held  that  the  true  meaning 
of  the  com  ract  was  that  a  hedge  as  good  as  could 
reasonably  be  made  before  the  expiration  of 
the  lease  should  be  made.  It  did  not  impose 
the  duty  of  making  a  hedge  that  would  turn 
stock,  but  only  that  the  lessee  should  plant 


and  faithfully  cultivate  it  during  the  term. 
Gilchrist  v.  Gilchrist,  76  111.  281. 

3.  Heifer.  —  Johnson  v.  Babcock,  8  Allen 
(Mass.)  583;  Milligan  v.  Jefferson  County,  2 
Mont.  543;  People  v.  Soto,  49  Cal.  70;  Free- 
man v.  Carpenter,  10  Vt.  433,  33  Am.  Dec. 
210. 

Calf.  —  In  Milligan  v.  Jefferson  County,  2 
Mont.  545,  it  was  held  that  heifer  did  not  in- 
clude a  calf. 

Cow.  (See  also  Cow,  vol.  8,  p.  226.)  — 
A  heifer  has  been  held  to  fall  within  the  word 
"  cow."  Pomeroy  v.  Trimper,  8  Allen  (Mass.) 
403;  Parker  v.  State,  39  Ala.  365;  Garvin  v. 
State,  52  Miss.  209.  But  see  Rex  v.  Cook,  1 
Leach  C.  C.  105. 

Same  —  Exemption.  (See  also  the  title  Ex- 
emptions (from  Execution),  vol.  12,  p.  59.)  — 
So  a  heifer  has  been  held  to  be  a  cow  within 
exemption  statutes.  Pomeroy  v.  Trimper,  8 
Allen  (Mass.)  404;  Johnson  v.  Babcock,  S 
Allen  (Mass.)  583;  Carruth  v.  Grassie,  11  Gray 
(Mass.)  211;  Freeman  v.  Carpenter,  10  Vt.  433; 
Dow  v.  Smith,  7  Vt.  465. 
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HEIR,  HEIRS,  AND  THE  LIKE. 

By  Thomas  Johnson  Michie. 

Definition  in  General,  318. 
Technical  Sense  —  Word  of  Limitation,  320. 
Heirs  in  the  Sense  of  Heirs  of  the  Body  or  Issue,  323. 
Word  of  Purchase  —  Children,  323. 
Nemo  Est  Haeres  Viventis,  326. 
Personal  Property,  327. 
Husband  and  Wife,  329. 

Adopted  Children,  Representatives,  Bastards,  Etc.,  331. 
Conflict  of  Laws,  332. 

cross-references. 

See  the  titles  BENEFICIARIES  {IN  INSURANCE),  vol.  3,  pp.  964,  965,  971; 
CATCHING  BARGAIN,  vol.  5,  p.  764;  CHILD —  CHILDREN,  vol.  5, 
p.  1082;  CONTRIBUTION  AND  EXONERATION,  vol.  7,  p.  358; 
COVENANTS,  vol.  8,  pp.  164,  165;  DEATH  BY  WRONGFUL  ACT, 
vol.  8,  pp.  893,  905;  DEBTS  OF  DECEDENTS,  vol.  8,  pp.  1061,  1091,  1098; 
DEEDS,  vol.  9,  pp.  115,  132,  133;  DISTRESS,  vol.  9,  p.  631;  EJECT- 
MENT, vol.  10,  p.  518;  ESTOPPEL,  vol.  11,  pp.  398,  415;  FAMILY,  vol. 
12,  p.  870;  FIXTURES,  vol.  13,  p.  635;  ISSUE j  LEGACIES  AND 
DEVISES;  NEXT  OF  KIN;  REMAINDERS  AND  EXECUTORY 
INTERESTS;  SHELLEY'S  CASE;  SUCCESSION;  WILLS.  And  see 
BLOOD,  vol.  4,  P-  586;  BODILY  HEIRS,  vol.  4,  p.  611;  CREDITOR,  vol. 
8,  p.  247.    As  distinguished  f  rom  assign,  see  ASSIGNS,  vol.  3,  p.  157. 


I. 

n. 
in. 

IV. 

V. 
VI. 
VII. 
VIII. 
IX. 


I.  Definition  in  General.  —  At  common  law  an  heir  is  he  who  is  born  or 
begotten  in  lawful  wedlock,  and  upon  whom  the  law  casts  an  estate  in  lands, 
tenements,  or  hereditaments  immediately  upon  the  death  of  his  ancestor.1 


1.  Common-law  Definition.  —  Meadowcroft  v. 
Winnebago  County,  181  111.  509;  Adams  v. 
Akerlund,  168  111.  639,  citing  9  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  357;  Fletcher  v. 
Holmes,  32  Ind.  510;  State  v.  Engle,  21  N.  J. 
L.  361. 

The  heirs  of  a  decedent  are  those  of  his  kin- 
dred upon  whom  the  law  immediately  upon 
his  decease  casts  the  estate  in  real  property. 
Matter  of  Donahue,  36  Cal.  332;  Larabee  v. 
Larabee,  1  Root  (Conn.)  555;  Richards  v. 
Miller,  62  111.  417;  Gauch  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  88  Jll.  252;  Kelley  v.  Vigas,  112  111. 
242;  Dodge's  Appeal,  106  Pa.  St.  220;  Barclay 
v.  Cameron,  25  Tex.  241. 

For  other  definitions  see  Ruggles  v.  Randall, 
70  Conn.  44;  Gauch  v.  St.  Louis  Mut.  L.  Ins. 
Co.,  88  III.  252;  McKinney  v.  Stewart,  5  Kan. 
392;  Patterson  v.  Hawthorn,  12  S.  &  R.  (Pa.) 
114;  Sparks  v.  Wolff,  25  Ont.  App.  334. 

Succession.  —  The  word  "  heirs  "  refers  to  a 
class  of  persons  who  take  by  succession  from 
generation  to  generation.    Brooks  v.  Evetts, 
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33  Tex.  742;  Castro  v.  Tennent,  44  Cal.  262. 
See  also  Ward  v.  Stow,  2  Dev.  Eq.  (17  N.  Car.) 
509.  See  also  infra,  this  title,  Technical  Sense 
—  Word  of  Limitation. 

Under  the  word  "  heir  "  are  comprehended 
the  heir  or  heirs  ad  infinitum.  Crocker  v. 
Smith,  10  III.  App.  379;  Merrill  v.  Atkin,  59 
111.  19. 

Determined  by  Statute.  (See  also  the  title 
Succession.)  —  In  Kelley  v.  Vigas,  112  111.  245, 
it  was  said:  "  The  word  '  heir,'  it  is  said, 
when  uncontrolled  by  the  context,  designates 
the  person  appointed  by  law  to  succeed  to  ihe 
estate  in  question,  as  in  case  of  intestacy,  and 
so  the  authorities  seem  to  hold.  Who  are 
heirs  of  a  deceased  person  is  determined  and 
declared  by  statute."  See  also  Aspden's 
Estate,  2  Wall.  Jr.  (C.  C.)  368;  O'Brien  v. 
Bugbee,  46  Kan.  12;  Clark  v.  Scott,  67  Pa.  St. 
446;  Ryan's  Estate,  14  W.  N.  C.  (Pa.)  79; 
Walker  v.  Walker,  28  Pa.  St.  40;  Dodson  v. 
Ball,  60  Pa.  St.  500. 

Descendants  Distinguished  from  Heirs.  —  In 
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Definition  in  General.       HEIR,  HEIRS,  AND  THE  LIKE. 


Definition  in  General. 


in  the  Civil  Law  liacrcs  or  "heir  "  has  a  more  extended  signification  than  in  the 
common  law.  The  term  is  applied  to  all  persons  entitled  to  succeed  to  the 
estate  of  one  deceased,  whether  by  act  of  the  party  or  by  operation  of  law, 
and  whether  the  property  be  real  or  personal  in  its  nature.  In  the  Scotch  law 
"  heir  "  also  includes  those  who  succeed  to  personal  property.1 

Heir  of  the  Body.  —  The  heirs  of  a  man's  body  are  such  of  his  issue  or  offspring 
as  may  lawfully  inherit.2 


Tichenor  v.  Brewer,  98  Ky.  349,  it  was  said: 
"  While  it  may  b-:  that  the  same  persons  are 
often  both  the  descendants  and  heirs  at  law  of 
an  ancestor,  yet  it  by  no  means  follows  that 
the  terms  '  descendants  '  and  '  heirs  at  law  ' 
mean  always  one  and  the  same  person."  See 
also  Descendant,  vol.  9,  p.  399. 

But"  heirs  "  is  sometimes  used  in  the  sense 
of  descendants.  Maguire  v.  Moore,  108  Mo. 
267;  Canfield  v.  Fallon,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  345.  And  so  of  "  heirs  of  the 
body."    Tucker  v.  Adams,  14  Ga.  548. 

Mother.  —  In  McKinney  v,  Stewart,  5  Kan. 
392,  it  was  held  that  a  mother  was  the  heir  of 
her  deceased  son  who  left  neither  wife,  child, 
nor  father.    See  also  the  title  Succession. 

Children.  (See  also  the  title  Child — Chil- 
dren, vol.  5,  p.  1082.)  —  In  Erwin  v.  Ferguson, 
5  Ala  158,  it  was  held  that  an  allegation  that 
the  mortgagor  died  leaving  certain  children 
surviving  him  was  equivalent  to  the  allegation 
that  they  were  his  heirs  at  law. 

"To  Heir"  held  to  have  been  used  in  the 
sense  of  "  to  have,"  "  to  succeed  to,"  "  to  re- 
ceive."   Randolph  v.  Wright,  81  Va.  612. 

Sole  Heiress.  —  Where  the  testator  designated 
one  G.  as  his  sole  heiress,  and  died  leaving 
personal  property,  it  was  held  that  G.  was  en- 
titled to  the  whole  of  the  testator's  estate,  as  it 
was  his  intention  bv  the  words  "  sole  heiress  " 
to  give  to  her  everything  he  had  except 
the  property  specifically  devised.  Siemer  v. 
Siemer,  2  Gill  &  J.  (Md.)  107. 

Rule  that  Will  Should  Be  Construed  in  Favor  of 
Heir. —In  Walker  v.  Walker,  28  Pa.  St.  46,  it 
was  held  that  the  rule  which  in  England  re- 
quires preference  to  be  given  to  the  heir  at  law 
in  cases  of  doubt  does  not  obtain  in  Pennsyl- 
vania, for  the  reason  that  the  term  "  heir"  has 
different  meanings  in  the  two  jurisdictions;  in 
the  former  it  is  the  eldest  son,  in  the  latter  all 
the  children.    See  also  the  title  Wills. 

Patents.  (See  also  the  title  PATENTS.) — In 
De  La  Vergne  Refrigerating  Mach.  Co.  v. 
Featherstone,  147  U.  S.  222,  it  was  said: 
"  The  words  in  the  statute,  'the  patentee,  his 
heirs  or  assigns,'  whether  construed  according 
to  the  rules  of  grammar  or  to  the  evident 
intent  of  Congress,  mean  '  the  patentee  or 
his  heirs  or  assigns.'  They  comprehend  the 
legal  representatives,  assignees  in  law,  and 
assignees  in  fact,  and  the  phraseology  raises 
no  limitation  in  the  sense  of  the  strict 
common-law  rule  applied  to  realty." 

Conveyance  to  Trustee.  (Sec  also  the  title 
Trusts  and  TRUSTEES.) —  In  Brown  v.  Alden, 
14  B.  Mon.  (Ky.)  1 14,  the  word  "heirs"  inserted 
in  a  deed  or  trust  conveying  property  to  a 
trustee  was  construed  to  mean  nothing  more 
than  a  conveyance  of  a  complete  legal  title. 

Heirs  and  Issue.  (See  also  ISSUE.)—"  Heirs  " 
Is  more  comprehensive  than  "  issue,"  since  it 
embraces  collateral  kindred,  and  is  not  con- 


fined to  lineal  descendants.  Kingsland  v. 
Rapalye,  3  Edw.  (N.  Y.)  r,  9.  And  see  infra, 
this  title,  Heirs  in  the  Sense  of  Heirs  of  the  Body 
or  Issue. 

Heirship  and  Representation.  —  Representa- 
tion and  heirship,  though  they  may  produce 
the  same  result,  are  not  the  same  thing,  and 
it  is  not  necessary  that  a  person  should  be  the 
heir  of  another  in  order  to  be  his  representa- 
tive. Heirship  is  the  result,  while  representa- 
tion is  but  a  process  through  which  that  result 
is  produced.  Gaines  v.  Strong,  40  Vt.  354. 
See  also  the  title  Succession. 

Same  —  Children. — The  word  "  heirs  "  always 
carries  with  it  an  idea  of  representation,  but 
the  term  "  children  "  does  not.  Roome  v. 
Counter,  6  N.  J.  L.  114. 

"  Heir  "  a  Clerical  Mistake  for  "  Her."  —  See 
Huntington  v.  Lyman,  138  Mass.  205. 

Creditors  —  New  Hampshire  Statute.  —  In 
Graves  v.  Graves,  58  N.  H.  24,  it  was  held  that 
Gen.  Stat.,  c.  180,  §  12,  authorizing  the  pro- 
bate court  to  extend  the  time  of  '  creditors  " 
of  an  estate  to  prove  their  claims,  did  not 
authorize  an  extension  for  an  heir  to  contest  a 
creditor's  claim. 

Insurable  Interest.  —  A  statute  prohibited  the 
issuance  of  a  policy  of  insurance  "  upon  any 
life  in  which  the  beneficiary  named  has  not  an 
insurable  interest,"  but  provided  that  in  case 
of  a  violation  of  said  prohibition  the  insurance 
should  b°  payable  to  the  heirs  of  the  deceased. 
It  was  held  that  the  statute  embraced  heirs 
who  had  not  an  insurable  interest  in  the  life 
of  the  deceased.  Silvers  v.  Michigan  Mut. 
Ben.  Assoc.,  94  Mich.  39.  See  generally  the 
title  Life  Insurance. 

Aliens.  —  Aliens  are  not  within  the  term 
"heirs  at  law."  Orr  v.  Hodgson,  4  Wheat.  (U. 
S.)  453.  See  also  the  titles  Aliens,  vol.  2,  p. 
64;  Succession. 

1.  Civil  Law.  —  Adams  v.  Akerlund,  168  III. 
639,  citing  9  Am.  and  Eng.  Encyc.  ok  Law  (1st 
ed  )  357;  Meadovvcroft  v.  Winnebago  County, 
181  111.  509. 

Louisiana.  —  "The  term  'heir'  has  several 
significations.  Sometimes  it  refers  to  one  who 
has  formally  accepted  a  succession  and  taken 
possession  thereof;  sometimes  to  one  who  is 
called  to  succeed  but  still  retains  the  faculty 
of  accepting  or  renouncing,  and  it  is  frequently 
used  as  applied  to  one  who  has  formally  re- 
nounced." Mumford  v.  Bowman,  26  La.  Ann. 
417.    See  also  Heath  v.  Hewitt,  127  N.  Y.  166. 

Heirs  Female  in  Scotch  Law.  —  Sec  Mackenzie 
v.  Devonshire,  (1896)  A.  C.  400. 

2.  Heir  of  the  Body. —  Black  v.  Cortmell,  10 
B.  Mon.  (Ky.)  193;  Waters  7'.  Bishop,  122  Ind. 
520.    Sec  also  Bodily  Heirs,  vol.  4,  p.  611. 

In  Hampton  t.  Holman,  5  Ch.  D.  102,  it  is 
said:    "  The  words  '  heirs  of  the  body,'  prima 
facie,  mean  all  descendants;  and  it  is  likewise 
a  rule  of  law  that  all  descendants  should  take 
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Heir  Apparent  and  Heir  Presumptive.  —  An  heir  apparent  is  one  whose  right  of 
inheritance  is  indefeasible,  provided  he  outlives  the  ancestor,  as  the  eldest  son, 
who  must,  by  the  common  law  of  England,  become  the  heir  of  his  father  on 
the  death  of  the  latter.  An  heir  presumptive  is  one  who,  if  the  ancestor 
should  die  immediately,  would  succeed  to  the  estate,  but  whose  right  of 
inheritance  may  be  defeated  by  the  birth  of  a  nearer  heir.1 

II.  Technical  Sense  —  Word  of  Limitation.  — The  term  "  heir "  or  "  heir  of 
the  bod)r  "  has  assigned  to  it  by  judicial  determinations  its  appropriate,  peculiar, 
and  technical  import  and  meaning,  and  that  import  and  meaning  it  is  to 
receive  unless  there  is  something  in  the  instrument  clearly  excepting  it  from  this 
general  rule,  and  showing  that  when  used  it  was  designed  that  this  technical 
import  should  not  be  applied  to  it.  In  its  legal  import  or  signification  it  is 
not  a  word  of  purchase,  nor  a  designatio personce,  but  is  nomen  collectivum,  and 
used  as  a  word  of  limitation,  and  will  carry  the  land  devised  or  conveyed  not 
only  to  the  immediate  heir  or  issue,  but  to  all  those  who  descend  from  the 


devisee  or  grantee.* 

under  these  words,  unless  they  are  clearly 
qualified  and  restricted  by  other  words  so  as 
to  give  them  a  more  limited  sense." 

In  its  technical  sense  the  term  "  heirs  of  the 
body"  includes  all  persons  who  successively 
answer  the  description  of  heir  of  the  body,  and 
hence  it  embraces  the  whole  line  of  lineal  de- 
scendants, to  the  most  remote  generation. 
Technically  construed,  the  expression  is  one 
which  cannot  be  used  to  describe  the  children 
or  grandchildren  of  a  living  person,  for  nemo 
est  haeres  viventis.  Roberts  v.  Ogbourne,  37 
Ala.  178.  See  infra,  this  title,  Nemo  Est 
Haeres  Viventis. 

In  Sewall  v.  Roberts,  115  Mass.  276,  it  was 
said :  ' '  The  term  '  heir  of  the  body  '  is  a  well- 
established  technical  term,  with  which  the 
words  '  children,'  or  '  issue,'  or '  lawful  issue  ' 
are  not  synonymous."  See  infra,  this  title, 
Technical  Sense  —  Word  of  Limitation. 

In  Yarnall's  Appeal,  70  Pa.  St.  340,  it  was 
said :  "  Where  a  testator  intends  the  estate  to 
go  to  the  whole  body  of  persons  in  legal  suc- 
cession constituting  in  law  the  entire  line  of 
descent  lineal,  he  evidently  means  the  same 
thing  as  if  he  had  said  '  issue  '  or  '  heirs  of  the 
body;  '  or  if  he  intends  it  to  go  to  the  whole 
line  of  descent,  lineal  and  collateral,  he  means 
the  same  thing  as  if  he  had  used  the  term 
'  heirs,'  which  as  a  word  of  art  describes  pre- 
cisely the  same  line  of  descent." 

Natural  Heir.  —  In  Smith  v.  Pendell,  19 
Conn.  112,  the  court  said:  "  The  words 
'  natural  heirs  '  and  '  heirs  of  the  body,'  in  a 
will,  and  by  way  of  executory  devise,  are  con- 
sidered as  of  the  same  legal  import." 

Heirs  of  the  Body  and  Issue.  (See  also  Issue.) 
—  In  Hawkins  v.  Everett,  5  Jones  Eq.  (58  N. 
Car.)  44,  it  was  said:  "  '  Heirs  of  the  body  '  has 
a  more  extended  meaning  than  '  children.'  It 
is  synonymous  with  '  issue,'  and  includes 
childten  and  the  descendants  of  any  child 
that  may  be  dead."  See  also  Granger  v. 
Granger,  147  Ind.  95;  Raborg  v.  Hammond,  2 
Har.  &  G.  (Md.)  53. 

But  in  In  re  Jeaffreson,  L.  R.  2  Eq.  281,  it 
was  said  that  "  heirs  of  the  body  "  is  not  so 
flexible  a  term  as  "  issue."  See  also  Taylor 
v.  Taylor,  63  Pa.  St.  483;  Angle  v.  Brosius,  43 
Pa.  St.  189;  Nes  v.  Ramsay,  155  Pa.  St.  632; 
Bradford  v.  Griffin,  40  S.  Car.  471. 
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1.  Jones  v.  Fleming,  37  Hun  (N.  Y.)  230. 
The  court  further  said:  "  Neither  definition 
describes  the  interest  of  persons  whose  right 
to  inherit  may  be  defeated  by  conveyance  or 
devise.  Neither  heirs  apparent  nor  heirs  pre- 
sumptive have  a  legal  estate  or  interest, 
though  they  may,  in  equity,  bind  this  possi- 
bility by  -way  of  estoppel  as  against  them- 
selves." See  infra,  this  title.  Nemo  Est 
Haeres  Viventis. 

2.  Technical  Sense  Presumed  —  England.  — 
Mounsey  v.  Blamire,  4  Russ.  384;  In  re 
Thompson,  9  Ch.  D.  607;  Poole  v.  Poole,  3  B. 
&  P.  627;  Doe  v.  Chaffey,  16  M.  &  W.  656;  Doe 
v.  Smith,  7  T.  R.  527;  Winter  v.  Perratt,  9 
CI.  &  F.  669;  Holloway  v.  Holloway,  5  Ves. 
Jr.  401;  De  Beauvoir  v.  De  Beauvoir,  3  H.  L. 
Cas.  524,  553;  Doe  v.  Harvey,  4  B.  &  C.  610, 
10  E.  C.  L.  419;  Doody  v.  Higgins,  2  Kay  & 
J.  729;  Burley's  Case,  cited  in  Rex  v.  Melling, 
1  Vent.  230;  Doe  v.  Perratt,  5  B.  &  C.  48,  11 
E.  C.  L.  138;  Jones  v.  Morgan,  I  Bro.  C.  C. 
206;  Whiting  v.  Wilkins,  I  Bulst.  219. 

United  States.  —  Osborne  v.  Shrieve,  3  Mason 
(U.  S.)  391;  Daly  v.  James,  8  Wheat.  (U.  S.) 
534;  Aspden's  Estate,  2  Wall.  Jr.  (C.  C.)  368. 

Arkansas.  —  Moody  v.  Walker,  3  Ark.  147; 
Myar  v.  Snow,  49  Ark.  129. 

California.  —  Norris  v.  Hensley,  27  Cal.  449. 

Connecticut.  —  Ruggles  v.  Randall,  70  Conn. 
44;  Beers  v.  Narramore,  61  Conn.  14;  Walsh 
v.  McCutcheon,  71  Conn.  283;  Tingier  v. 
Chamberlin,  7]  Conn.  469. 

Delaware.  —  Roach  v.  Martin,  I  Harr.  (Del.) 
549,  27  Am.  Dec.  748. 

Georgia.  —  Wilkerson  v.  Clark,  80  Ga.  367. 

Illinois.  —  Rawson  v.  Rawson,  52  111.  62; 
Richards  v.  Miller,  62  111.  417;  Gauch  :\  St. 
Louis  Mut.  L.  Ins.  Co.,  88  111.  252;  Carpenter 

Van  Olinder,  127  111.  43;  Kellett  v.  Shepard, 
139  111.  433;  Meadowcroft  v.  Winnebago 
County,  181  111.  510;  Ewing  v.  Barnes,  156 
111.  61. 

Kentucky.  —  Williamson  v.  Williamson,  IS 
B.  Mon.  (Ky.)  329;  Johnson  v.  Johnson,  2  Met. 
(Ky.)33i;  Mitchell  v.  Simpson,  88  Ky.  126. 

Louisiana.  —  Sharp  v.  Kleinpeter,  7  La.  Ann. 
264. 

Maryland.  —  Simpers  v.  Simpers,  15  Md. 
188;  Mitchell  v.  Mitchell,  2  Gill  (Md.)  236; 
Home  v.  Lyeth,  4  Har.  &  J.  (Md.)  435. 
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Heir  and  Heirs.  —  It  is  immaterial  wt 

Massachusetts. — Sewall  v.  Roberts,  115 
Mass.  277;  Dove  v.  Torr,  128  Mass.  38;  Put- 
nam v.  Gleason,  99  Mass.  454;  Richardson  v. 
Wheatland,  7  Met.  (Mass.)  169;  Clarke  v.  Cor- 
dis, 4  Allen  (Mass.)  466. 

Michigan.  —  Hascall  v.  Cox,  49  Mich.  440. 

Mississippi.  —  Irvine  v.  Newlin,  63  Miss.  192. 

Missouri.  — Clarkson  v.  Hatton,  143  Mo.  47. 

New  Hampshire.  —  Crockett  v.  Robinson,  46 
N.  H.  454;  Wilkins  v.  Ordway,  59  N.  H.  378. 

New  Jersey.  —  Den  v.  Laquear,  4  N.  J.  L. 
342;  Den  v.  Hugg,  5  N.  J.  L.  491;  Den  v. 
Wortendyk.  7  N.  J.  L.  379,  380;  Den  v. 
Zabriskie,  15  N.  J.  L.  410;  Den  v.  Pierson,  16 
N.  J.  L.  185;  State  v.  Engle,  21  N.  J.  L.  347; 
Hand  v.  Marcy,  28  N.  J.  Eq.  62. 

New  York.  —  Campbell  v.  Rawdon,  18  N.  Y. 
412;  Cushman  v.  Horton,  59  N.  Y.  149;  Thur- 
ber  v.  Chambers,  66  N.  Y.  42;  Luce  v.  Dun- 
ham, 69  N.  Y.  37;  Tillman  v.  Davis,  95  N.  Y. 
17;  Schoonmaker  v.  Sheely,  3  Den.  (N.  Y.)  490; 
Matter  of  Sanders,  4  Paige  (N.  Y.)  293. 

North  Carolina. — Croom  t-.  Herring,  4 
Hawks  (11  N.  Car.)  398;  Nichols  v.  Gladden, 
117  N.  Car.  497;  Rogers  v.  Brickhouse,  5 
Jones  Eq.  (58  N.  Car.)  301;  Stith  v.  Barnes, 
1  Law.  Repos.  (4  N.  Car.)  484,  6  Am.  Dec.  547. 

Ohio.  —  Brasher  v.  Marsh,  15  Ohio  St.  112. 

Pennsylvania.  —  Auman  v.  Auman,  21  Pa. 
St.  347;  Campbell  v.  Jamison,  8  Pa.  St.  498; 
Angle  v.  Brosius,  43  Pa.  St.  189;  Ralston  v. 
Wain,  44  Pa.  St.  279;  Porter's  Appeal,  45  Pa. 
St.  201;  Eby's  Appeal,  50  Pa.  St.  311 ;  Clark 
v.  Scott,  67  Pa.  St.  446;  Doebler's  Appeal,  64 
Pa.  St.  15;  Gibson's  Estate,  14  Pa.  Co.  Ct.  244; 
Moyer's  Estate,  12  Pa.  Co.  Ct.  137;  Serfass 
v.  Serfass,  190  Pa.  St.  484;  Huss  v.  Stephens, 
51  Pa.  St.  282;  Warn  v.  Brown,  102  Pa.  Si. 
352;  Dodge's  Appeal,  106  Pa.  St.  220;  Smith 
v.  Folwell,  1  Binn.  (Pa.)  546;  Hall  v.  Vande- 
grift,  3  Binn.  (Pa.)  374;  Hauptman's  Estate, 
12  Phila.  (Pa).  103,  35  Leg.  Int.  (Pa.)  194;  Cris- 
well's  Appeal,  41  Pa.  St.  288. 

Rhode  Island.  —  Alverson  v.  Randall,  13  R. 
I.  73;  Pierce  v.  Pierce,  14  R.  I.  516. 

South  Carolina.  —  Shaw  v.  Robinson,  42  S. 
Car.  342;  Seabrook  v.  Seabrook,  McMuIl.  Eq. 
(S.  Car.)  201. 

Tennessee.  —  Kay  v.  Connor,  8  Humph. 
(Tenn.)  624,  49  Am.  Dec.  690. 

Virginia.  —  Wallace  v.  Minor,  86  Va.  550; 
Smith  v.  Chapman,  I  Hen.  &  M.  (Va.)  289; 
Dickinson  v.  Hoomes,  8  Gratt.  (Va.)  386. 

West  Virginia.  —  Milhollen  v.  Rice,  13  W. 
Va.  567;  Reid  v.  Stuarl,  13  W.  Va.  338;  Stuart 
v.  Stuart,  18  W.  Va.  689;  Chipps  v.  Hall,  23 
W.  Va.  504;  Tomlinson  v.  Nickell,  24  W.  Va. 
169. 

Same  —  Heirs  of  the  Body.  —  Webb  ?■.  Webb, 
I  P.  Wms.  132;  Bartlett  v.  Green,  13  Sim.  218: 
Sayer  v.  Masierman,  Ambl.  346;  Miller  v. 
Graham,  47  S.  Car.  288;  Bradley  v.  Mosby,  3 
Call  (Va.)  50;  Nye  v.  Lovitt,  92  Va.  710. 

8arae  —  Heirs  —  England.  — Whiting  v.  Wil- 
kins, 1  Bulst.  219;  Rex  v.  Cluer,  3  Kcb.  10?; 
Burley's  Case,  cited  in  Rex  v.  Mclling,  1  Vent. 
230. 

United  States.  —  Daly  v.  James.  8  Wheat.  (U. 
S.)  495 ;  Osborne  v.  Shricvc,  3  Mason  (U.  S.)3qi. 

Connecticut.  —  Landon  v.  Moore,  45  Conn. 
422. 
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ther  the  term  "  heir  "  or  "  heirs  "  be 

Delaware.  —  Roach  v.  Martin,  I  Harr.  (Del.) 
549- 

Georgia.  —  Kemp  v.  Daniel,  8  Ga.  387; 
Choice  v.  Marshall,  1  Ga.  97;  Wilkerson  v. 
Clark,  80  Ga.  367. 

Illinois.  —  Vangieson  v.  Henderson,  150  III. 
119. 

Indiana.  —  Lane  v.  Ulz,  130  Ind.  235. 
Massachusetts.  —  Knowlton   v.  Leavitt,  121 
Mass.  307. 

Missouri.  —  Chew  v.  Keller,  100  Mo.  362. 

New  York.  —  Brown  v.  Lyon,  6  N.  Y.  419; 
Thurber  v.  Chambers,  66  N.  Y.  42;  Rogers  v. 
Rogers,  3  Wend.  (N.  Y.)  521. 

North  Carolina.  —  Neal  v.  Nelson,  117  N. 
Car.  393. 

Ohio.  —  Linton  v.  Laycock,  33  Ohio  St.  136. 

Pennsylvania.  —  George  v.  Morgan,  16  Pa. 
St.  106;  Criswell's  Appeal,  41  Pa.  St.  29a; 
Curtis  v.  Longstrelh,  44  Pa.  St.  302;  Smith  v. 
Folwell,  1  Binn.  (Pa.)  546;  Hall  v.  Vandegrift, 
3  Binn.  (Pa.)  374. 

Rhode  Island.  —  Eaton  v.  Tillinghast,  4  R. 
I.  276. 

Same  —  Quantity  of  Estate.  —  When  the  term 
"heirs  "  or  "  heirs  of  the  body  "  is  used  by  a  tes- 
tator, the  law  presumes  that  he  used  it  in  their 
legal  sense,  that  he  intended  not  individuals, 
but  quantity  of  estate,  and  descent.  Whenever 
these  terms  are  employed,  therefore,  the  bur- 
den is  thrown  upon  him  who  contends  that 
they  are  words  of  purchase,  to  rebut  this  pre- 
sumption and  to  show  that  they  were  used  in 
the  particular  grant  or  devise  to  designate  per- 
sons.   Guthrie's  Appeal,  37  Pa.  St.  13. 

Same  —  Example.  —  A  devise  to  heirs  is  not 
ordinarily  equivalent  to  a  devise  to  children  or 
to  grandchildren  or  to  nephews  and  nieces. 
Johnson  v.  Jacob,  11  Bush  (Ky.) 646.  See  also 
Hunter  v.  Watson,  12  Cal.  376. 

Same  —  Not  Construed  as  Children. —  In  Cris- 
well's Appeal,  41  Pa.  St.  238,  it  was  held  that 
an  addition  by  the  testator  of  the  words  "  then 
living  "  to  the  word  "  heirs"  was  insufficient 
to  give  to  "  heirs  "  the  meaning  of  children. 

A  deed  by  a  husband  to  his  wife  provided 
that  afier  her  death  the  property  should  go 
to  their  children,  "  and  in  case  of  the  death 
of  any  of  such  children,  then  to  their  heir  or 
heirs."  It  was  held  that  the  words  "  heir  or 
heirs  "  were  used  technically  and  not  in  the 
sense  of  children.  Hochstein  v.  Berghauser, 
123  Cal.  681.  See  also  Weatherly  v.  Armrield, 
8  Ired.  L.  (30  N.  Car.)  26;  Wallace  v.  Minor, 
86  Va.  550. 

And  so  in  the  following  cases  the  court  has 
refused  to  construe  "  heirs  "  as  equivalent  to 
"  children:" 

United  States.  —  Boman  v.  Boman,  7  U.  S. 
App.  67;  Forest  Oil  Co.  v.  Crawford,  77  Fed. 
Rep.  no. 

Connecticut.  —  Beers  v.  Narramore,  61  Conn. 
14. 

Georgia.  —  Sharman  v.  Jackson,  30  Ga.  225. 

Indiana. — Taney  v.  Fahnley,  126  Ind.  88; 
Durbin  v.  Redman,  140  Ind.  694;  Hochsiedler 
v.  Hochsiedler,  10S  Ind.  506. 

Kentucky.  —  I.anham  v.  Wilson,  (Ky.  1893) 
22  S.  W.  Rep.  438;  Short  v.  Terry.  (Ky.  1893) 
22  S.  W.  Rep.  841;  Pritchard  v.  James,  93  Ky. 
306. 
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Technical  Sense  : 


HEIR,  HEIRS,  AND  THE  LIKE.        Word  of  Limitation. 


used,  asthe  law  has  assigned  to  each  of  these  the  same  import,  and  each 
embraces  the  same  class.1 

Parol  Evidence.  —  And  parol  evidence  is  not  admissible  to  show  that  the  word 
was  not  used  in  its  technical  sense.* 

Who  Shall  Take  and  the  Manner  of  Taking.  — -  A  devise  to  heirs,  whether  to  one's 
own  heirs  or  to  the  heirs  of  a  third  person,  designates  not  only  the  persons 
who  are  to  take,  but  the  manner  and  proportion  in  which  they  are  to  take. 
Where  there  are  no  words  to  control  the  presumption,  the  law  presumes  the 
intention  to  be  that  they  take  as  heirs  would  take  by  the  rules  of  descent.3 

Time.  —  It  is  well  settled  that  a  gift  to  the  heirs  of  one  will  be  construed  as 
referring  to  those  who  are  such  at  the  time  of  the  ancestor's  death.4 


Pennsylvania.  —  Charles's  Appeal,  2  Penny. 
(Pa.)  165,  13  W.  N.  C.  (Pa.)  89. 

South  Carolina.  —  Ramsay  v.  Joyce,  Mc- 
Mull.  Eq.  (S.  Car.)  236,  37  Am.  Dec.  550. 

Vermont.  — Smith  v.  Hastings,  29  Vi.  240. 

West  Virginia.  —  Tomlinson  v.  Nickell,  24 
W.  Va.  148. 

And  see  the  cases  cited  supra,  this  note. 

Same  —  Pretermitted  Children.  —  A  statute  pro- 
vided that  in  case  a  testator  did  not  name 
or  provide  for  a  child  or  children  in  his  will, 
he  should  be  deemed  to  die  intestate  as  to 
such  child.  It  was  held  that  a  will  devising 
"  to  each  of  my  heirs  at  law  the  sum  of  one 
dollar  "  was  within  this  statute.  The  court 
refused  to  read  "  heirs  at  law  "  in  the  sense 
of  "  children."  Boman  v.  Boman,  49  Fed. 
Rep.  329,  reversing  47  Fed.  Rep.  849.  See  also 
the  title  Wills. 

Same  —  Heirs  Not  Extended  to  Grandchildren. 
—  Burton  v.  Black,  30  Ga.  641. 

Same  —  Heirs  or  Heiresses.  —  In  Leathers 
v.  Gray,  101  N.  Car.  162,  the  court  said: 
"  The  phrase  '  her  heirs  or  heiresses  '  means 
no  more  than  that  the  testator  devised  the  land 
to  his  daughter  and  the  heirs  of  her  body,  male 
and  female,  and  the  course  of  descent  is  not 
changed  in  any  degree  from  what  it  would  be 
if  the  word  '  heiresses  '  did  not  appear,  nor 
does  that  word  suggest  or  imply  children  of 
the  testator  anymore  than  the  word  '  heirs.'  " 
Citing  Donnell  v.  Mateer,  5  Ired.  Eq.  (40 
N.  Car.)  7;  Coon  v.  Rice,  7  Ired.  L.  (29  N. 
Car.  217;  Folkw.  Whitley,  8  Ired.  L.  (30  N.  Car.) 
133;  Worrell  v.  Vinson,  5  Jones  L.  (50  N.  Car.) 
91 ;  Gillis  v.  Harris,  6  Jones  Eq.  (59  N.  Car.)  267; 
2  Minor's  Inst.  351;  Washburn  on  Real  Prop. 
274;  note  to  Shelley's  Case,  1  Coke  93  b. 

1.  Heir  in  the  Sense  of  Heirs.  —  Mounsey  v. 
Blamire,  4  Russ.  384;  Spark  v.  Purnel,  Hob. 
75;  Whiting  v.  Wilkins,  1  Bulst.  219;  Roach 
v.  Martin,  I  Harr.  (Del.)  549;  Den  v.  Cox,  9 
N.  J.  L.  14;  Hall  v.  Vandegrift,  3  Binn.  (Pa.) 
374;  Stokes  v.  Van  Wyck,  83  Va.  724;  Wallace 
v.  Minor,  86  Va.  550. 

But  where  property  is  devised  to  A.  and  his 
heir,  the  courts  are  probably  more  willing  to 
regard  the  word  "heir"  as  persona  designata. 
Greaves  v  Simpson,  33  L.  J.  Ch.  641. 

Same  —  Nearest  Heir.  —  "The  word  'near- 
est,' like  '  next '  or '  first,'  prefixed  to  the  term 
'  heirs  '  or  '  heir,'  without  the  use  of  other 
words  of  limitation  on  the  devise  to  the  heir, 
will  not  vary  the  effect  of  the  devise."  Thete- 
fore,  a  devise  to  the  nearest  heirs  of  a  person 
is  the  same  as  a  devise  to  his  heirs  generally. 
Ryan  v.  Allen,  120  111.  648. 

Same  —  Oldest  Male  Heir.  —  In  Brownell  v. 


Brownell,  10  R.  I.  509,  where  realty  was  de- 
vised to  one  during  her  life  and  at  her  death 
to  the  oldest  male  heir,  it  was  held  that  the 
devisee  took  an  estate  tail,  the  court  refusing 
to  construe  "  oldest  male  heir  "  as  meaning 
the  oldest  son  or  daughter  of  the  devisee. 
See  also  Dubber  v.  Trollope,  Ambl.  453; 
Cuffee  v.  Milk,  10  Met.  (Mass.)  366;  Canedy 
v.  Haskins,  13  Met.  (Mass.)  389. 

2.  Parol  Evidence  Not  Admissible.  —  (See  also 
the  title  Parol  Evidence.)  —  Aspden's  Estate, 
2  Wall.  Jr.  (C.  C.)  368;  Richards  v.  Miller,  62 
111.  417;  Stith  v.  Barnes,  1  Law  Repos.  (4  N. 
Car.)  484,  6  Am.  Dec.  547;  Huss  v.  Stephens, 
51  Pa.  St.  282. 

3.  Persons  Who  Take  and  Manner  of  Taking — 
England.  —  Bullock  v.  Downes,  9  H.  L.  Cas. 
1,  14,  22,  30. 

Illinois.  —  Kelley  v.  Vigas,  112  111.  242. 

Massachusetts.  —  Daggett  v.  Slack,  8  Met. 
(Mass.)  450;  Houghton  v.  Kendall,  7  Allen 
(Mass.)  72,  77,  78;  Holbrook  v.  Harrington,  16 
Gray  (Mass.)  102,  104;  Rand  v.  Sanger,  115 
Mass.  124,  128;  Cummings  v.  Cummings,  146 
Mass.  501,  507. 

New  York.  —  Clark  v.  Lynch,  46  Barb.  (N. 
Y.)  81. 

Tennessee.  —  Forrest  v.  Porch,  100  Tenn. 
391- 

4.  Time  of  Ancestor's  Death  —  England. — 
Wrightson  v.  Macaulay,  14  M.  &  W.  214; 
Dan  vers  v.  Clarendon,  1  Vern.  35;  Holloway 
v.  Holloway,  5  Ves.  Jr.  399;  Doe  v.  Spratt,  5 
B.  &  Ad.  731,  27  E.  C.  L.  166;  Vaux  v.  Hen- 
derson, cited  in  Horseman  v.  Abbey,  1  Jac.  & 
W.  388;  Rawlinson  v.  Wass,  9  Hare  673; 
Boydell  v.  Golightly,  14  Sim.  327. 

Illinois.  —  Kellett  v.  Shepard,  139  111.  433. 

Massachusetts.  —  Dove  v.  Torr,  128  Mass. 
38;  Wood  v.  Bullard,  151  Mass.  324;  Abbott 
v.  Bradstreet,  3  Allen  (Mass.)  587;  Minot  v. 
Tappan,  122  Mass.  535;  Minot  v.  Harris,  132 
Mass.  529. 

Pennsylvania.  —  Woods's  Appeal,  18  Pa.  St. 
481. 

In  Sparks  v.  Wolff,  25  Ont.  App  326,  a  tes- 
tator devised  land  upon  the  happening  of  cer- 
tain contingencies  unto  the  heirs  of  his  son. 
At  the  time  the  will  was  made  the  statute 
abolishing  heirships  by  primogeniture  had  not 
been  enacted,  but  before  the  happening  of  the 
contingency  named  this  statute  was  passed. 
It  was  held  that  all  the  brothers  and  sisters  of 
the  son  were  his  heirs. 

"Heirs  of  the  Body"  was  held  to  mean  the 
persons  who  answer  that  description  at  the 
time  at  the  death  of  the  living  tenant.  Shar- 
man  v.  Jackson,  30  Ga.  224. 
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III.  Heirs  in  the  Sense  of  Heirs  of  the  Body  or  Issue.  —  To  effectuate 
the  intention  of  the  maker  of  an  instrument  the  term  "  heirs"  has  frequently 
been  held  to  have  been  used  not  in  its  strictest  sense,  but  in  the  sense  of  heirs 
of  the  body,  or  issue.1 

IV.  Word  of  Purchase  —  Children.  —  The  rule  that  the  terms  "  heirs  "  and 
"  heirs  of  the  body  "  are  presumed  to  have  been  used  in  their  technical  sense  will 
yield  to  the  intention  of  the  maker  of  the  instrument.  Whenever  the  testator 
or  grantor  annexes  words  of  explanation  to  these  terms,  indicating  that  he 
means  to  use  them  in  a  qualified  sense,  as  mere  descriptio  personarum  or  par- 
ticular designation  of  certain  individuals,  or  where  such  an  intention  can  be 
clearly  gathered  from  the  instrument  itself  and  the  surrounding  circumstances, 
the  terms  "heirs,"  "heirs  of  the  body,"  etc.,  are  to  be  treated  as  words  of 
purchase  and  not  of  limitation.2 


Date  of  Execution.  —  In  In  re  Swenson,  55 
Minn.  300,  the  words  "  heirs  at  law  "  in  a  will 
were  construed  as  of  its  dale  of  execution,  and 
not  as  of  the  day  on  which  it  took  effect. 

Future  Date.  —  And  it  may  appear  that  some 
future  dale  was  intended.  Doe  v.  Frost,  3  IB. 
&  Aid.  546,  5  E.  C.  L.  373;  Wrightson  v.  Mac- 
aulay,  14  M.  &  W.  214;  Thorpe  v.  Thorpe,  1 
H.  &  C.  326. 

1.  Heirs  in  the  Sense  of  Issue  or  Heirs  of  the 
Body. —  Porter  v.  Bradley,  3  T.  R.  143;  Bra- 
den  v.  Cannon,  I  Grant  Cas.  (Pa.)  65;  Fahr- 
ney  v.  Holsinger,  65  Pa.  St.  392. 

Heirs  in  the  8ense  of  Heirs  of  the  Body  —  Con- 
necticut.—  Turrill  v.  Northrop,  51  Conn.  33. 

District  of  Columbia.  —  Dengel  v.  Brown,  I 
App.  Cas.  (D.  C.)  423. 

Kentucky.  —  Lee  v.  Lee,  7  B.  Mon.  (Ky.)  607. 

Maine.  —  Fisk  v.  Keene,  35  Me.  349. 

Maryland.  —  Gable  v.  Ellender,  53  Md.  31 1 ; 
Hardy  v.  Wilcox,  58  Md.  180;  Benson  v.  Lin- 
thicum,  75  Md.  141. 

Massachusetts.  —  Nightingale  v.  Burrell,  15 
Pick.  (Mass.)  104;  Albee  v.  Carpenter,  12 
Cush.  (Mass.)  386. 

New  Jersey.  —  Bruere  v.  Bruere,  35  N.  J. 
Eq.  434 

New  York.  —  Bundy  v.  Bundy,  38  N.  Y. 
410;  Snider  v.  Snider,  11  N.  Y.  App.  Div.  171; 
Tillman  v.  Davis,  95  N.  Y.  17. 

Pennsylvania.  —  Bassett  v.  Hawk,  118  Pa. 
St.  108.' 

West  Virginia.  —  Graham  v.  Graham,  4  W. 
Va.  320;  Tomlinson  v.  Nickell,  24  W.  Va.  148. 

Heirs  in  the  Sense  of  Issue  —  United  States 
Barber  v.  Pittsburgh,  etc.,  R.  Co.,  166 
S.  83;  Abbott  v.  Essex  Co.,  18  How.  (U 
202. 

Alabama.  —  Darden  v.  Burns,  6  Ala.  365. 

Georgia.  —  Forman      Troup,  30  Ga.  499. 

Illinois.  —  Butler  v.  Hueslis,  68  111.  603. 

Kentucky.  —  Whitaker    v.    Blair,    3  J. 
Marsh.  (Ky.)  236. 

Maine.  —  Fisk  v.  Keene,  35  Mc.  349. 

Maryland.  —  Pratt  v.  Flamer,  5  Har.  & 
(Md.)  ro;   Weybright  v.  Powell,  86  Md.  573 
Raborg  v.  Hammond,  2  Har.  &  G.  (Md.)  53; 
Gambrill  v.   Forest  Grove  Lodge  No.  4,  66 
Md.  27. 

Massachusetts.  —  Bowers  v.  Porter,  4  Pick. 
(Mass.)  198. 

Michigan.  — Goodell  v.  Hibbard,  32  Mich.  47. 

Missouri.  —  Maguire  v.  Moore, .108  Mo.  267. 

New  Jersey.  —  Randolph  v.  Randolph,  40  N. 
J.  Eq.  77. 
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New  York.  —  Terpening  v.  Skinner,  30  Barb. 
(N.  Y.)  373- 

North  Carolina.  —  Rollins  v.  Keel,  115  N. 
Car.  68;  Davidson  v.  Davidson,  1  Hawks  (8 
N.  Car.)  174. 

Ohio.  —  Niles  v.  Gray,  12  Ohio  St.  320. 
Pennsylvania.  —  Braden  v.  Cannon,  1  Grant 
Cas.  (Pa.)  60;  Bryan  v.  Spires,  3  Brews.  (Pa.) 
580;  Eby  v.  Eby,  5  Pa.  St.  461;  Seely  v.  Seely, 
44  Pa.  St.  437;  Moody  v.  Snell,  81  Pa.  St.  362. 

Tennessee.  —  Harwell  v.  Benson,  8  Lea 
(Tenn.)  348. 

Canada.  —  Zwicker  v.  Ernst,  29  Nova  Scotia 
258. 

Examples.  —  Where  land  is  devised  to  a  per- 
son and  his  heirs,  with  remainder  to  one  who 
would  be  a  collateral  heir  of  the  first  devisee,  the 
word  "  heirs"  will  be  construed  to  mean  heirs 
of  the  body  or  issue.  Bundy  v.  Bundy,  38  N. 
Y.  410;  Taggart  v.  Murray,  53  N.  Y.  233; 
Smith  v.  Scholtz,  68  N.  Y.  59. 

A  devise  to  one  and  his  heirs  and  assigns, 
but  if  he  should  die  without  issue,  over,  shows 
thai  by  heirs  was  meant  issue.  Ide  v.  Ide,  5 
Mass.  500;  Gifford  v.  Choate,  100  Mass.  345. 

In  Wall  v.  Maguire,  24  Pa.  St.  249,  it  was 
said:  "  It  is  very  plain  thai  the  clause  '  leave 
no  heirs  1  must  be  read  '  leave  no  issue;'  for 
the  devisees  being  all  related  lo  each  other, 
neither  of  them  could  die  without  leaving  an 
heir,  if  he  left  a  survivor."  See  also  Coles  v. 
Ayres,  156  Pa.  Si.  200;  Gambrill  v.  Forest 
Grove  Lodge  No.  4,  66  Md.  25. 

2.  Heirs  a  Word  of  Purchase  —  England. — 
Hodgcsen  v.  Bussey,  2  Atk.  89;  Doe  v.  Lam- 
ing, 2  Burr,  mi;  Legate  v.  Scwell,  1  P.  Wms. 
87;  Archer's  Case,  1  Coke  66  b. ;  Clerk  v.  Day, 
Cro.  Eliz.  313;  Luddington  v.  Kime,  1  Ld. 
Raym.  203,  1  Salk.  224;  Reading  v.  Rawsterne, 
2  Ld.  Raym.  829. 

Alabama. —  Robertson  v.  Johnston,  36  Ala. 
200. 

Connecticut.  —  Leake  v.  Watson,  60  Conn. 
499- 

Georgia.  —  Tucker  v.  Adams,  14  Ga.  552; 
Williams  v.  Allen,  17  Ga.  81. 

Illinois.  —  Butler  v.  Hucstis,  68  111.  594,  18 
Am.  Rep.  589. 

Indiana.  —  Shimer  v.  Mann,  99  Ind.  190; 
Ridgeway  v.  Lanphear,  99  I  rid .  251;  Rapp  v. 
Matthias,  35  Ind.  332;  Cleveland  v.  Spilman, 
25  Ind.  95;  Doe  v.  Jackman,  5  Ind.  283. 

K  entucky.  —  Prcscolt  v.  Prescott,  10  B.  Mon. 
(Ky.)  56;  Jarvis  v.  Quiglcy,  10  B.  Mon.  (Ky.) 
104. 
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Children. 


Children,  Grandchildren,  issue.  —  The  rule  that  the  technical  meaning  of  the 
terms  "  heirs"  and  "  heirs  of  the  body"  must  yield  to  the  evident  intent 
of  the  maker  of  the  instrument  is  most  frequently  exemplified  where 
the  word  "heirs"  is  used  in  the  sense  of  children.  In  a  long  line  of 
decisions  it  has  been  held  that  the  words  "heir,"  "heirs,"  and  "heirs 
of  the  body"  may  be  read  as  "child"  or  "children"  where  it  appears 
that  such  was  the  sense  in  which  they  were   obviously  used,1    and  so 


Mains.  —  Hamilton  v.  Wentvvorlh,  58  Me. 
101. 

Maryland.  —  Ware  v.  Richardson,  3  Md. 
505,  56  Am.  Dec.  762. 

Mississippi.  — Gray  v.  Bridgeforth,  33  Miss. 
342. 

New  Jersey.  —  Pillot  v.  Landon,  46  N.  J. 
Eq.  310. 

New  York.  —  Tanner  v.  Livingston,  12 
Wend.  (N.  Y.)  83;  Murphy  v.  Harvey,  4  Edw. 
(N.  Y.)  131;  Burtis  v.  Doughty,  3  Bradf.  (N. 
Y.)  287;  Lytle  v.  Beveridge,  58  N.  Y.  592. 

North  Carolina. — Slarnes  v.  Hill,  112  N. 
Car.  1. 

Ohio.  —  Richey  v.  Johnson,  30  Ohio  St.  288. 

Pennsylvania.  —  Clark  v.  Scott,  67  Pa.  St. 
452;  Robins  v.  Quinliven,  79  Pa.  St.  335; 
Urich's  Appeal.  86  Pa.  St.  386,  27  Am.  Rep.  707. 

South  Carolina.  —  Dukes  v.  Faulk,  37  S. 
Car.  255,  34  Am.  St.  Rep.  745;  Myers  v.  An- 
derson, 1  Strobh.  Eq.  (S.  Car.)  344,  47  Am. 
Dec.  537. 

Tennessee.  —  Aydlett  v.  Swope,  (Tenn.  1875) 
17  S.  W.  Rep.  208. 

My  Heirs.  —  Where  a  testator  devised  his 
real  estate  to  his  wife  for  life,  remainder  over, 
one-half  to  "  my  heirs,"  and  one-half  to  her 
heirs,  it  was  held  that  by  the  words  "  my 
heirs  "  the  testator  intended  those  of  his  own 
blood  who  would  inherit,  and  did  not  mean  to 
denote  succession,  but  to  describe  the  de- 
visees.   Furenes  v.  Severtson,  102  Iowa  322. 

No  Prior  Estate.  —  The  word  "  heirs"  is  a 
word  of  purchase  wherever  a  devise  of  an 
estate  to  "  heirs  "  is  not  preceded  by  any  prior 
estate  of  freehold  devised  to  their  ancestors. 
Ward  v.  Stow,  2  Dev.  Eq.  (17  N.  Car.)  509,  27 
Am.  Dec.  238. 

Not  Necessarily  Children.  —  When  construed 
as  a  word  of  purchase  the  term  "heirs  "or 
"  heirs  of  the  body  "  does  not  necessarily  mean 
children.  It  may  mean  persons  who  should 
answer  the  description  of  heirs  at  the  time  of 
the  death  of  the  testator,  or  the  first  taker  of 
the  property,  or  issue,  or  descendants,  or  it 
may  be  used  technically  as  nomen  collectivum, 
but  signifying  the  whole  line  of  succession. 
Sharman  v.  Jackson,  30  Ga.  226. 

1.  Heirs  in  the  Sense  of  Children  —  England. 
—  Crawford  v.  Trotter,  4  Madd.  361;  Matter 
of  Walton,  8  De  G.  M.  &  G.  173;  Goodright 
v.  White,  2  W.  Bl.  1010;  James  v.  Richardson, 
1  Vent.  334;  Doe  v.  Goff,  11  East  668;  Symers 
v.  Jobson,  16  Sim.  267;  Milroy  v.  Milroy,  14 
Sim.  48;  Gummoe  v.  Howes,  23  Beav.  184; 
Bull  v.  Comberbach,  25  Beav.  540;  Loveday  v. 
Hopkins,  Ambl.  273;  Roberts  v.  Edwards,  33 
Beav.  259;  Doe  v.  Laming,  2  Burr.  1100;  Doe 
v.  Ironmonger,  3  East  533;  Zwicker  v.  Ernst, 
29  Nova  Scotia  258. 

United  States. — Barber  v.  Pittsburgh,  etc., 
R.  Co.,  166  U.  S.  83;  Cutting  v.  Cutting,  6 
Sawy.  (U.  S.)  406. 

Alabama.  —  Ewing   v.    Standefer,    18  Ala. 


400;  Campbell  v.  Noble,  110  Ala.  382;  Shep- 
herd v.  Nabors,  6  Ala.  631;  Dunn  v.  Davis,  12 
Ala.  140;  Powell  v.  Glenn,  21  Ala.  458;  Rob- 
erts v.  Ogbourne,  37  Ala.  174;  May  v.  Ritchie, 
65  Ala.  604. 

Arkansas.  —  Bevens  v.  Baxter,  23  Ark.  387; 
Robinson  v.  Bishop,  23  Ark.  378;  Slaughter  v. 
Slaughter,  23  Ark.  356. 

Connecticut.  —  Anthony  v.  Anthony,  55 
Conn.  256. 

Georgia.  —  Goss  v.  Eberhart,  29  Ga.  549; 
Ford  v.  Cook,  73  Ga.  215;  Tharp  v.  Yar- 
brough,  79  Ga.  383;  Baxter  v.  Winn,  87  Ga. 
239;  Craig  v.  Ambrose,  80  Ga.  134;  Wilkerson 
v.  Clark,  80  Ga.  372.  See  also  Claxton  v. 
Weeks,  21  Ga.  269. 

Illinois.  —  Buller  v.  Huestis,  68  111.  603; 
Belslay  v.  Engel,  107  111.  182;  Bland  v.  Bland, 
103  111.  11;  Summers  v.  Smith,  127  111.  645; 
Carpenter  v.  Van  Olinder,  127  111.  42,  11  Am. 
St.  Rep.  92;  Ebey  v.  Adams,  135  111.  80;  Gris- 
wold  v.  Hicks,  132  111.  494;  Strain  v.  Sweeny, 
163  111.  603;  Smith  v.  Kimbell,  153  111.  374. 

Indiana.  —  Shimer  v.  Mann,  99  Ind.  202,  50 
Am.  Rep.  82;  Ridgevvay  v.  Lamphear,  99  Ind. 
251;  Hadlock :  v.  Gray,  104  Ind.  596;  Conger  z>. 
Lowe,  124  Ind.  368;  Earnhart  v.  Earnhart,  127 
Ind.  397,  22  Am.  St.  Rep.  652;  Brown  v.  Har- 
mon, 73  Ind.  412;  Underwood  v.  Robbins,  117 
Ind.  308;  Essick  v.  Caple,  131  Ind.  207;  Ste- 
vens v.  Flannagan,  131  Ind.  122;  Brumfield  v. 
Drook,  101  Ind.  190;  Hochstedler  v.  Hochsted- 
ler,  108  Ind.  506;  Allen  v.  Craft,  109  Ind.  476; 
Levengood  v.  Hoople,  124  Ind.  27;  Granger 
v.  Granger,  147  Ind.  95. 

Iowa.  —  Collins  v.  Phillips,  91  Iowa  210. 
Kentucky. — Tucker  v.  Tucker,  78  Ky.  503; 
Mitchell  v.  Simpson,  88  Ky.  126;  Blanken 
baker  v.  Woodruff,  97  Ky.  276;  Luttrell  v. 
Wells,  (Ky.  1895)  30  S.  W.  Rep.  11 ;  Turman 
v.  White,  14  B.  Mon.  (Ky.)  450;  Feltman  v. 
Butts,  8  Bush  (Ky.)  115;  Harper  v.  Wilson,  2 
A.  K.  Marsh.  (Ky.)  466;  Hughes  v.  Clark,  (Ky. 
1894)  26  S.  W.  Rep.  187;  Thomas  v.  White,  3 
Litt.  (Ky.)  177;  Righter  v.  Forrester,  1  Bush 
(Ky.)  279. 

Maryland.  —  Hardy  v.  Wilcox,  58  Md.  1S0; 
Albert  v.  Albert,  68  Md.  352;  Lvles  v.  Digges, 
6  Har.  &  J.  (Md.)  364. 

Massachusetts.  —  Bowers  v.  Porter,  4  Pick. 
(Mass.)  198;  Ellis  v.  Essex  Merrimack  Bridge, 
2  Pick.  (Mass.)  243;  Haley  v.  Boston,  108 
Mass.  576;  Bradlee  v.  Andrews,  137  Mass.  55. 
Michigan.  — See  v.  Derr,  57  Mich.  369. 
Missouri.  —  Waddell  v.  Waddell,  99  Mo. 
338;  Mercier  v.  West  Kansas  City  Land  Co., 
72  Mo.  492;  Chew  v.  Keller,  100  Mo.  362; 
Maguire  v.  Moore,  108  Mo.  267. 

New  Hampshire.  —  Forest  v.  Jackson,  56  N. 
H.  357;  Wiggin  v.  Perkins,  64  N.  H.  38. 

New  Jersey.  —  Den  v.  Wortendyk,  7  K.  J.  L. 
363;  Demarest  v.  Den,  22  N.  J.  L.  612;  Davis 
v.  Davis,  39  N.  J.  Eq.  13;   Eldridge  v.  Eld- 
ridge,  41  N.  J.  Eq.  89. 
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where  "heirs"  is  clearly  used  in  the 

New  York.  —  Scott  v.  Guernsey,  48  N.  Y. 
106,  122;  Lytle  v.  Beveridge,  58  N.  Y.  592; 
Johnson  v.  Brasington,  86  Hun  (N.  Y.)  108; 
Heaih  v.  Hewitt,  127  N.  Y.  166;  Terpening  v. 
Skinner,  30  Barb.  (N*.  Y.)  373;  Vannorsdall  v. 
Van  Deventer,  51  Barb.  (N.  Y.)  137;  Rogers 
v.  Rogers,  3  Wend.  (N.  Y.)  521;  Canfield  v. 
Fallon,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
345- 

North  Carolina.  —  Howell  v.  Knight,  100  N. 
Car.  254;  Howell  v.  Tyler,  91  N.  Car.  207; 
Bryant  v.  Deberry,  2  Hayw.  (3  N.  Car.)  356; 
Simms  v.  Garrot.  1  Dev.  &  B.  Eq.  (21  N.  Car.) 
393;  Payne  v.  Sale,  2  Dev.  &  B.  Eq.  (22  N. 
Car.)  455;  Hilliard  v.  Kearney,  Busb.  Eq.  (45 
N.  Car.)  221;  Harris  v.  Philpot,  5  Ired.  Eq. 
(40  N.  Car.)  324;  Trexler  v.  Miller,  6  Ired.  Eq. 
(41  N.  Car.)  248;  Knight  v.  Knight,  3  Jones 
Eq.  (56  N.  Car.)  167. 

Ohio.  —  Bunnell  v.  Evans,  26  Ohio  St.  409; 
King  v.  Beck,  15  Ohio  559;  McKelvey  v.  Mc- 
Kelvey,  43  Ohio  St.  213;  Stewart  v.  Powers,  9 
Ohio  Cir.  Ct.  143,  6  Ohio  Cir.  Dec.  101;  Dur- 
fee  v.  MacNeil,  58  Ohio  St.  238. 

Pennsylvania. — Zebach  v.  Smith,  3  Binn. 
(Pa.)  69,  5  Am.  Dec.  352;  Eby  v.  Eby,  5  Pa. 
St.  464;  Smith  y.  Folwell,  I  Binn.  (Pa.)  546; 
Fahrney  v.  Holsinger,  65  Pa.  St.  388;  Berg  v. 
Anderson,  72  Pa.  St.  87;  Haverstick's  Appeal, 
103  Pa.  St.  394;  Criswell  v.  Grumbling,  107 
Pa.  St.  408;  Miller's  Estate,  145  Pa.  St.  561; 
Brasington  v.  Hanson,  149  Pa.  St.  290.  Evans's 
Estate,  155  Pa.  St.  650;  Leech  v.  Robinson,  74 
Pa.  St.  276;  Warn  v.  Brown,  102  Pa.  St.  352; 
Affolter  v.  May,  115  Pa.  St.  59;  Stambaugh's 
Esiate,  135  Pa.  St.  595;  Oyster  v.  Knull,  137 
Pa.  St.  452:  Muhlenberg's  Appeal,  103  Pa.  St. 
587;  Richardson's  Appeal,  19  W.  N.  C.  (Pa.) 
175;  Braden  v.  Cannon.  24  Pa.  St.  168;  Allen 
v.  Henderson,  49  Pa.  St.  345;  Urich's  Appeal, 
86  Pa.  St.  386,  27  Am.  Rep.  707. 

South  Carolina.  —  Hoi  em  an  v.  Fort,  3 
Strobh.  Eq.  (S.  Car.)  66,  51  Am.  Dec.  665; 
Cruger  v.  Heyward,  2  Desaus.  (S.  Car.)  94; 
Hayne  v.  Irvine,,  25  S.  Car.  293;  Moone  v. 
Henderson,  4  Desaus.  (S.  Car.)  459;  Bailey 
v.  Palterson,  3  Rich.  Eq.  (S.  Car.)  156;  Lott  v. 
Thompson,  36  S.  Car.  38;  Lemacks  v.  Glover, 
1  Rich.  Eq.  (S.  Car.)  141. 

Tennessee.  —  Loving  v.  Hunter,  8  Yerg. 
(Tenn.)  4;  Aydlett  v.  Swope,  (Tenn.  1875)  17  S. 
W.  Rep.  208;  Arrants  v.  Crumley,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  343;  Read  v.  Fite,  8 
Humph,  (Tenn.)  328;  Franklin  v.  Franklin,  91 
Tenn.  119;  Ward  v.  Saunders,  3  Sneed  (Tenn.) 
391,  Blair  v.  Snodgrass,  1  Sneed  (Tenn.)  1; 
Boyd  v.  Robinson,  93  Tenn.  1. 

Vermont.  —  Blake  v.  Stone,  27  Vt.  475. 
Virginia,  —  Pryor  v.  Duncan,  6  Gratt.  (Va.) 
27;  Self  v.  Tune,  6  Munf.  (Va.)  470;  Bradley 
v.  Mosby,  3  Call  (Va.)  50. 

West  Virginia.  —  Reid  v.  Stuart,  13  W.  Va. 
347- 

Heirs  of  the  Body  in  the  8ense  of  Children  — 

England.  —  Right  v.  Creber,  5  B.  &  C.  866,  12 
E.  C.  L.  392;  Symers  v.  Jobson,  16  Sim.  267; 
Grctton  v.  Haward,  6  Taunt.  94,  1  E.  C.  L. 
320. 

United  States. — Sisson  v.  Scabury,  1  Sumn. 
(U.  S.)  251. 


sense  of  grandchildren  that  meaning 

Alabama.  —  Robertson  v.  Johnston,  36  Ala. 
200;  Roberts  v.  Ogbourne,  37  Ala.  174. 

Georgia.  —  Kemp  v.  Daniel,  8  Ga.  387;  Wil- 
kerson  v.  Clark,  80  Ga.  372. 

Illinois.  —  Butler  v.  Huestis,  68  111.  594,  18 
Am.  Rep.  589. 

Indiana.  —  Granger  v.  Granger,  147  Ind.  95. 

Kentucky. — Jarvis  v.  Quigley,  10  B.  Mon. 
(Ky.)  106. 

North  Carolina.  —  Allen  v.  Pass,  4  Dev.  & 
B.  L.  (20  N.  Car.)  85. 

Ohio.  —  Moore  v.  Lewis,  2  Ohio  Cir.  Dec. 
548,  4  Ohio  Cir.  Ct.  284. 

Tennessee.  —  Ward  v.  Saunders,  2  Swan 
(Tenn.)  174. 

Virginia.  —  Higgenbotham  v.  Rucker,  2 
Call  (Va.)  313. 

Bodily  Heirs  in  the  Sense  of  Children.  —  Ford 
v.  Cook,  73  Ga.  215. 

Legal  Heirs  in  the  Sense  of  Children.  —  Swann 
v.  Poag,  4  S.  Car.  18. 

Children  as  a  Family.  —  See  Morton  v.  Bar- 
rett, 22  Me.  257. 

Children  Subsequently  Born.  —  In  Tharp  v. 
Yarbrough,  79  Ga.  382,  ''heirs"  was  held  to 
mean  children  and  not  to  include  children 
subsequently  born. 

Present  and  Future  Heirs.  —  Where  provision 
is  made  for  both  present  and  future  heirs,  the 
word  "  heirs  "  will  be  taken  in  the  sense  of  chil- 
dren.   Read  v.  Fite,  8  Humph.  (Tenn.)  328. 

A  conveyance  was  made  to  one  as  trustee 
for  his  wife  and  her  present  heirs.  It  was 
held  that  "  heirs  "  was  used  in  the  sense  of 
children.  Chess-Carley  Co.  v.  Purtell,  74  Ga. 
467.  See  also  Fountain  County  Coal,  etc.,  Co. 
v.  Beckleheimer,  102  Ind.  82;  Prior  v.  Quack- 
enbush,  29  Ind.  475. 

Heirs  in  the  Sense  of  Daughters.  —  In  Pugh  v. 
Goodtitle,  3  Bro.  P.  C.  (Tcml.  ed.)  454,  a  tes- 
tator devised  property  to  his  heirs,  his  son  ex- 
cepted; his  daughters  claimed  that  they  were 
the  persons  designated  under  the  devise,  as 
the  son,  who  was  the  proper  heir,  was  plainly 
excluded,  and  Lord  Mansfield  and  the  resl  of 
the  Court  of  King's  Bench  were  of  the  same 
opinion,  but  their  decision  was  reversed  by  the 
House  of  Lords.  See  Jarman  on  Wills  (6th 
ed.)  921. 

Remainderman  Himself  an  Heir. —  Where  one 
who  is  to  take  in  the  case  of  the  death  of  a 
certain  person  wilhout  heirs  is  himself  an  heir 
of  that  person  within  the  technical  meaning  of 
the  word,  it  has  been  held  that  "  heirs  "  will  be 
construed  as  children.  Franklin  v.  Franklin, 
91  Tenn.  124;  Boyd  v.  Robinson,  93  Tenn.  1. 
And  sec  supra,  this  title,  Heirs  in  the  Sense  of 
Heirs  of  the  Body  or  Issue. 

Death  by  Wrongful  Act.  —  That  the  word 
"  heirs  "  in  statutes  giving  a  right  of  action  for 
wrongful  death  is  to  be  taken  to  mean  children, 
see  the  title  DEATH  by  Wkongfi'L  Act,  vol.  8, 
p.  905.  See  also  Cincinnati,  etc.,  R.  Co.  v. 
Adams,  (Ky.  1890)  13  S.  W.  Rep.  42S;  Hender- 
son v.  Kentucky  Cent.  R.  Co.,  86  Ky.  389. 
But  that  it  is  not  to  be  confined  to  minor  chil- 
dren, see  Pennsylvania  Co.  v.  Malia,  (Ky.  1800) 
49  S.  W.  Rep.  809. 

Tenants  in  Common  —  Share  and  Share  Alike. 
—  Where  heirs  at  the  death  of  the  first  devisee 
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will  be  given  to  it;  1  and,  as  has  been  seen,  the  term  "  heirs"  is  frequently 
read  "  issue.  "  2 

Deeds.  —  Although  a  stricter  construction  is  applied  to  deeds  than  to  wills, 
still  the  intention  of  the  grantor  must  govern  the  construction  of  the  deed, 
ami  the  word  "  heir"  will  be  construed  as  a  word  of  purchase  if  the  intent 
requires  it.3 

V.  Nemo  Est  Haeres  Viventis.  —  It  is  clear  that  no  person  can  sustain  the 
character  of  heir,  properly  so  called,  in  the  lifetime  of  the  ancestor,  a  rule 
embodied  in  the  maxim  nemo  est  haeres  viventis;  4  but  the  courts  will  sometimes, 
in  such  cases,  construe  the  word  "  heir  "  or  "  heirs  "  in  the  sense  of  heir  apparent 
or  heir  presumptive  5  or  children,6  where  such  appears  to  have  been  the  intent. 


were  to  take  the  estate  expressly,  share  and 
share  alike,  or  as  lenanls  in  common,  or 
where  it  was  to  be  equally  divided  among 
them,  this  has  been  held  sufficient  to  demon- 
strate that  the  testator  meant  children.  Doe 
v.  Laming,  2  Burr,  noo;  Doe  v.  Golf,  n  East 
668;  Gretton  v.  Haward,  6  Taunt.  94,  1  E.  C. 
L.  320;  Crump  v.  Norwood,  7  Taunt.  362,  2  E. 
C.  L.  362;  M'Nairs  v.  Hawkins,  4  Bibb  (Ky.) 
390;  Prescott  v.  Prescott,  10  B.  Mon.  (Ky.)  59; 
Eldridge  v.  Eldridge,  41  N.J.  Eq.  91.  But  see 
Jesson  v.  Wright,  2  Bligh  1;  Ross  v.  Toms,  4 
Dev.  L.  (15  N.  Car.)  376. 

Heirs  of  a  Living  Person.  —  See  infra,  this 
title,  Nemo  Est  Haeres  Viventis. 

1.  Grandchildren.  —  Bond's  Appeal,  31  Conn. 
183;  Maguire  v.  Moore,  108  Mo.  267;  Huss  v. 
Stephens,  51  Pa.  St.  282. 

2.  Issue.  —  See  supra,  this  title,  Heirs  in  the 
Sense  o f  Heirs  of  the  Body  or  Issue. 

Present  Heirs. — A  grantor  conveyed  prop- 
erty to  his  daughter  and  her  present  heirs  in 
consideration  of  natural  love  and  affection. 
The  court  said:  "  The  words  '  present  heirs  ' 
are  quite  as  expressive  and  clear  as  the  words 
'  heirs  now  living,'  and  it  is  obvious  that  the 
grantor  meant  to  grant  the  estate  to  living  per- 
sons for  whom  he  cherished  '  natural  love  and 
affection.'  "  Fountain  County  Coal,  etc.,  Co. 
v.  Beckleheimer,  102  Ind.  82.  See  also  Chess- 
Carley  Co.  v.  Purtell,  74  Ga.  467;  Prior  v. 
Quackenbush,  29  Ind.  475;  Read  v.  Fite,  8 
Humph.  (Tenn.)  328. 

3.  Deeds  —  Heir  as  Word  of  Purchase  —  Eng- 
land.—  Doe  v.  Laming,  2  Burr.  noo. 

Illinois.  —  Seymour  v.  Bowles,  172  111.  521. 

Indiana.  —  Fountain  County  Coal,  etc.,  Co. 
v.  Beckleheimer,  102  Ind.  76:  Stevens  v.  Flan- 
nagan,  131  Ind.  122. 

'ucky. — Jarvis  v.  Quigley,  10  B.  Mon. 
(Ky.)  106;  German  Nat.  Bank  v.  Waring,  (Ky. 
1896)  37  S.  W.  Rep.  64. 

Michigan.  —  See  v.  Derr,  57  Mich.  372. 

Missouri.  —  Waddell  v.  Waddell,  99  Mo. 
338. 

Pennsylvania.  —  Huss  v.  Stephens,  51  Pa.  St. 
282. 

Vermont  —  Blake  v.  Stone,  27  Vt.  475. 

4.  Nemo  Est  Haeres  Viventis.  —  Seymour  v. 
Bowles,  172  111.  521;  Mitchell  v.  Mitchell,  2 
Gill  (Md.)  236;  Miller's  Estate,  145  Pa.  St. 
566. 

As  no  one  can  be  the  heir  of  a  living  person, 
and  as  the  persons  who  will  be  heirs  are  un- 
certain while  the  ancestor  lives,  a  devise  to 
them  as  heirs,  in  the  proper  sense  of  the  term, 
cannot  take  effect,  and  is  therefore  void.  This 
is  obviously  so  if  the  devise  be  of  a  present 


estate,  which  must  vest,  if  ever,  as  soon  as 
created.  Campbell  v.  Rawdon,  18  N.  Y. 
412. 

In  Clark  v.  Mosely,  1  Rich.  Eq.  (S.  Car.) 
396,  it  was  held  that  a  devise  to  M.'s  heirs 
conveyed  no  property  unless  M.  died  before 
the  testator,  for  no  man  can  be  heir  during  the 
life  of  an  ancestor. 

A  testator  devised  a  life  estate  to  his  wife, 
with  remainder  after  her  death  to  her  nearest 
and  lawful  heirs.  It  was  held  that  the  word 
"  heirs  "  was  to  be  taken  in  its  technical  sense, 
and  did  not  mean  her  heirs  apparent  at  the 
testator's  death.  Reinders  v.  Koppelmann,  68 
Mo.  500. 

5.  Heirs  in  the  Sense  of  Heirs  Apparent  or  Pre- 
sumptive— England. — -James  v.  Richardson, 
1  Vent.  334;  Burchett  v.  Durdant,  2  Vent. 
311;  Rittson  v.  Stordy,  3  Smale  &  G.  230; 
Beaulieu  v.  Cardigan,  Ambl.  533;  Carne  v. 
Roch,  4  M.  &  P.  862,  7  Bing.  226,  20  E.  C.  L. 
in;  Darbison  v.  Beaumont,  I  P.  Wms.  229, 
3  Bro.  P.  C.  (Toml.  ed.)  60;  Goodright  v. 
White,  2  W.  Bl.  1010;  Doe  v.  Perratt,  10  Bing. 
198,  25  E.  C.  L.  92,  6  M.  &  G.  314,  46  E.  C.  L. 
314,  5  B.  &  C.  48,  11  E.  C.  L.  138. 

United  States.  —  Barber  v.  Pittsburgh,  etc.. 
R.  Co.,  166  U.  S.  83. 

Illinois.  —  Seymour    v.    Bowles,    172  111. 

Indiana.  —  Hadlock  v.  Gray,  104  Ind.  596. 
Kentucky.  —  Feltman  v.  Butts,  8  Bush  (Ky.) 
"5- 

Maine.  —  Morton  v.  Barrett,  22  Me.  263. 
Massachusetts.  —  Bowers  v.  Porter,  4  Pick. 
(Mass.)  198. 

New  York.  —  Heard  v.  Horton,  1  Den.  (N. 
Y.)  165;  Vannorsdall  v.  Van  Deventer,  51 
Barb.  (N.  Y.)  137;  Cushman  v.  Horton,  59  N. 
Y.  149- 

South  Carolina.  —  Cloud  v.  Calhoun,  10 
Rich.  Eq.  (S.  Car.)  376. 

West  Virginia.  —  Stuart  v.  Stuart,  18  W. 
Va.  675. 

Promissory  Note.  —  Where  a  note  was  made 
payable  on  demand  to  the  heirs  of  A,  he  being 
alive,  it  was  held  that  it  might  be  shown  that 
the  term  "heirs"  was  intended  to  mean  the 
presumptive  heirs.  Lockwood  v.  Jesup,  9 
Conn.  272;  Cox  v.  Beltzhoover,  11  Mo.  142. 

6.  Heirs  of  a  Living  Person  —  Heirs  Held  to 
Mean  Children  —  England.  —  Heath  v.  Hewitt, 
127  N.  Y.  166;  Carne  v.  Roch,  4  M.  &  P.  862; 
Darbison  v.  Beaumont,  )  P.  Wms.  229,  3  Bro. 
P.  C.  (Toml.  ed.)  60;  Goodright  v.  White,  2 
W.  Bl.  1010. 

Alabama.  —  Roberts  v.  Ogbourne,  37  Ala. 
174- 
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VI.  Personal  Property.  —  The  words  "inherit"  and  "heir"  in  their 
technical  sense,  relate  to  the  right  of  succession  to  the  real  estate  of  a  person 
dying  intestate;  and  when  used  in  a  statute,  will,  or  other  instrument  they 
will  be  taken  to  have  been  employed  in  their  legal  sense.1  Thus  under  a  gift 
to  one's  heirs,  unexplained,  it  has  been  held  that  the  technical  heirs  at  law 
will  take.2  But  a  clear  intention  to  the  contrary  will  repel  this  legal  presump- 
tion, and  the  term  heir  may  be  construed  as  applying  to  the  person  appointed 
by  law  to  succeed  to  personal  property,3  that  is  to  say,  the  next  of  kin,4  or 


Kentucky.  —  Williamson  v.  Williamson,  18 
B.  Mon.  (Ky.)  370. 

Massachusetts.  —  Bowers  v.  Porter,  4  Pick. 
(Mass.)  198. 

New  York.  —  Heard  v.  Horton,  1  Den.  (N. 
Y.)  168;  Vannorsdall  v.  Van  Deventer,  51  Barb. 
(N.  Y.)  137;  Campbell  v.  Rawdon,  18  N.  Y. 
418. 

North  Carolina.  —  Knight  v.  Knight,  3  Jones 
Eq.  (56  N.  Car.)  167;  Simms  v  Garrot,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  393. 

South  Carolina.  —  Holeman  v.  Fori,  3 
Strobh.  Eq.  (S.  Car.)  66,  51  Am.  Dec.  665. 

Vermont.  —  Flint  v.  Steadman,  36  Vt.  210. 

Children  Subsequently  Born.  —  A  deed,  the 
consideration  for  which  is  love  and  affection, 
from  A  of  the  one  part  to  the  heirs  of  B  of  the 
other  part,  there  being  three  children  of  B  in 
life  when  the  deed  was  executed,  was  held  to 
pass  the  title  to  those  three  children,  and  chil- 
dren of  B  subsequently  born  took  no  interest 
thereunder.    Tharp  v.  Yarbrough,  79  Ga.  382. 

Grant  to  Living  Person.  (See  also  the  title 
Deeds,  vol.  9,  p.  132.)  —  While  as  a  general 
rule  a  conveyance  to  the  heirs  of  a  person  liv- 
ing is  void  for  uncertainty,  as  before  his  death 
it  cannot  be  ascertained  who  will  ne  his  heirs, 
when  it  is  apparent  that  in  using  the  word 
"  heirs"  the  grantor  meant  children,  the  court 
will  so  construe  it  and  will  give  effect  to  the 
instrument.  Heath  v.  Hewitt,  127  N.  Y.  166; 
Umfreville  v.  Keeler,  1  Thomp.  &  C.  (N.  Y.) 
486;  Heard  v.  Horlon,  1  Den.  (N.  Y.)  165; 
Cushman  v.  Horton,  59  N.  Y.  149;  Vannors- 
dall v.  Van  Deventer,  51  Barb.  (N.  Y.)  137; 
Seymour  v.  Bowles,  172  111.  524;  See  v.  Derr, 
57  Mich.  373;  Grimes  v.  Orrand,  2  Heisk. 
(Tenn  )  298. 

But  in  Hall  v.  Leonard,  I  Pick.  (Mass.)  27; 
Morris  v.  Stephens,  46  Pa.  St.  200;  Huss  v. 
Stephens,  51  Pa.  St.  282,  and  Rivard  v.  Gisen- 
hof,  35  Hun  (N.  Y.)  247,  the  court  refused  to 
construe  "  heirs"  as  children,  but  held  the 
deed  void  for  uncertainty. 

In  Grimes  v.  Orrand,  2  Heisk.  (Tenn.)  298, 
it  was  held  that  a  deed  conveying  land  in  pra- 
senli  to  the  heirs  of  a  living  person  vested  the 
title  in  his  children. 

1.  Not  Applicable  to  Personalty.  —  De  La 
Vergne  Refrigerating  Mach.  Co.  v.  Feather- 
stone,  147  U.  S.  222;  Hopkins  v.  Miller,  92 
Ala.  515;  Matter  of  Donahue,  36  Cal  329; 
Glover  v.  Condell,  163  111.  566;  Bridges  v. 
Maxwell,  34  Miss.  318;  Luce  v.  Dunham,  69 
N.  Y.  36;  Swanson  v.  Swanson,  2  Swan 
(Tenn.)  457.  See  also  Henry  v.  Henry.  9  Ired. 
L  (31  N.  Car.)  279. 

But  in  Pace  n.  Klink,  51  Ga.  222,  it  was  said: 
"  Bui  under  our  law  all  take  under  the  statute 
of  distributions;  land  as  well  as  personal 
estate    is   assets;    and    '  heirs  '    and    '  dis- 


tributees '  are  synonymous  words."  And  see 
infra,  this  section. 

Treaty.  —  As  used  in  a  treaty  providing  that 
an  alien  heir  might  succeed  to  property,  it  was 
held  that  the  word  "  heirs  "  was  significant  as 
determining  the  question  whether  the  treaty  ex- 
tended to  real  as  well  as  to  personal  property. 
Adams  v.  Akerlund,  168  111.  638. 

In  Common  Parlance  —  Right  of  Relationship.  — 
In  common  parlance  the  term  "  heir"  is  em- 
ployed to  denote  the  person  who  acquires  or 
may  receive  property,  either  personal  or  real, 
by  right  of  blood  relationship.  Matter  of 
James,  So  Hun  (N.  Y.)  371. 

Lapse  of  Legacy  —  Word  of  Limitation.  —  In  a 
legacy  of  personal  property  to  a  legatee  named 
and  his  heirs,  the  word  "heirs,"  although  tech- 
nically appropriate  to  real  estate,  is  taken  to 
be  a  word  of  limitation  and  to  indicate  that  the 
whole  interest  of  the  testator  is  given  abso- 
lutely to  the  legatee;  and  if  the  legatee  dies 
before  the  testator,  the  legacy  lapses.  Wood 
v.  Seaver,  158  Mass.  41 1 ;  Kimball  v.  Story, 
108  Mass.  382;  Bryson  v.  Holbrook,  159  Mass. 
280.  See  also  Appleton  v.  Rowley,  L.  R.  8 
Eq.  139.  And  see  the  title  Legacies  and 
Devises. 

2.  Personal  Property  —  Technical  Sense  Pre- 
sumed.—  The  word  "  heir,"  unexplained  by  the 
context,  must  be  taken  to  be  used  in  its  techni- 
cal sense  of  the  person  entitled  to  inherit 
realty.  Danvers  v.  Clarendon,  1  Vern.  35; 
Mounsey  v.  Blamire,  4  Russ.  384;  Pleydell  v. 
Pleydell,  1  P.  Wms.  748;  Smith  v.  Butcher,  10 
Ch.  D  113;  De  Beauvoir  v.  De  Beauvoir,  15  L. 
J.  Ch.  N.  S.  305,  3  H.  L.  Cas.  524;  Southgate 
v.  Clinch,  27  L.  J.  Ch.  651;  A'c  Roots,  1  Dr.  & 
Sm.  228;  Smith  v.  Butcher,  10  Ch.  D.  113; 
Loring  v.  Thorndyke,  5  Allen  (Mass.)  257. 

In  In  re  McCrea,  180  Pa.  St.  81,  it  was 
held,  where  a  testator  created  a  trust  fund,  the 
interest  to  be  paid  to  his  wife  during  her  life, 
and  at  her  death  the  fund  to  be  paid  to  his 
right  heirs,  that  the  word  "  heirs  "  was  used  in 
its  strict  sense.  See  also  Hamilton  v.  Mills,  29 
Beav.  193;  and  see  infra,  this  section,  Mixed 
Gift. 

3.  Heir  Held  to  Refer  to  Personalty.  —  Knights 
Templars',  etc.,  Mut.  Aid  Assoc.  v.  Greene,  79 
Fed  Rep.  461;  Woodward  v.  James,  115  N.  Y. 
346;  Lawton  v.  Corlies,  127  N.  Y.  100;  Ivins's 
Appeal,  106  Pa.  St.  176;  Patterson  v.  Haw- 
thorn, 12  S.  &  R.  (Pa.)  112;  Buckley  v.  Reed, 
15  Pa.  St.  83;  Gibbons  v.  Fairlamb,  26  Pa.  St. 
217;  Eby's  Appeal,  84  Pa.  St.  241;  Northwestern 
Masonic  Aid  Assoc.  v.  Jones,  154  Pa.  St.  99; 
S\vanson  v.  Swanson,  2  Swan  (Tenn.)  457. 

4.  Personal  Property  —  Next  of  Kin  —  England. 
—  Pattcndcn  V.  Hobson,  17  Eng.  L.  &  Eq.  16, 
17  Jur.  406;  Holloway  v.  Holloway,  5  Vcs.  Jr. 
399;  Evans  V,  Salt,  6  Beav.  266;  Price  I.ock- 
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persons  who  would  take  under  the  statute  of  distributions.1 

Mixed  Gift.  — The  word  "  heirs  "  is  often  used  in  a  double  sense,  meaning  the 
heirs  at  law  in  relation  to  real  estate  and  those  persons  who  would  be  entitled 
under  the  statute  of  distributions  in  relation  to  personal  estate.    Thus  where 


ley,  6  Beav.  1S0,  2  Wms.  on  Executors  996; 
Lowndes  v.  Stone,  4  Ves.  Jr.  649;  Gittings  v. 
M'Dermott,  2  Myl.  &  K.  69;  Mounsey  v. 
Blamire,  4  Russ.  384;  In  re  Newton,  L.  R.  4 
Eq.  171 ;  In  re  Steevens,  L.  R.  15  Eq.  110; 
Vaux  Henderson,  cited  in  Horseman  v. 
Abbey,  1  Jac.  &  VV.  388;  In  re  Gamboa,  4  Kay 
&  J-  75°;  Price  v.  Lockley,  6  Beav.  180;  Wing- 
field  v.  Wingfield,  9  Ch.  D.  658;  Re  Porter,  4 
Kay  &  J.  1S8;  Parsons  v.  Parsons,  L.  R.  8  Eq. 
260;  Findlason  v.  Tatlock,  L.  R.  9  Eq.  258; 
In  re  Thompson,  9  Ch.  D.  607;  Jacobs  v. 
Jacobs,  16  Beav.  557;  In  re  Philps,  L.  R.  7  Eq. 
15 1;  Doody  v.  Higgins,  9  Hare,  Appendix 
xxxii. 

Alabama.  — Tompkins  v.  Levy,  87  Ala.  263. 

Georgia.  —  Hubbard  v.  Turner,  93  Ga.  752. 

Indiana.  —  Rusing  v.  Rusing,  25  Ind.  63. 

Maine.  —  Mace  v.  Cushman,  45  Me.  250. 

Massachusetts.  —  Houghton  v.  Kendall,  7 
Allen  (Mass.)  72;  Sweet  v.  Dutton,  109  Mass. 
589. 

Minnesota.  — hi  re  Swenson,  55  Minn.  300. 

Missouri.  —  Loos  v.  John  Hancock  Mut.  L. 
Ins.  Co.,  41  Mo.  538. 

New  Jersey.  — Scudder  v.  Vanarsdale,  13  N. 
J.  Eq.  109;  Hand  v.  Marcy,  28  N.  J.  Eq.  62; 
Welsh  v.  Crater,  32  N.  J.  Eq.  177,  affirmed  33 
N.  J.  Eq.  362;  Hayes  v.  King,  37  N.  J.  Eq.  1; 
Ward  v.  Dodd,  41  N.  J.  Eq.  414;  Reen  v.  Wag- 
ner, 51  N.  J.  Eq.  4;  Britton  v.  Supreme  Coun- 
cil, etc.,  46  N.  J.  Eq.  102. 

New  York.  —  Wright  v.  Methodist  Episcopal 
Church,  Hoffm.  (N.  Y.)  212;  Richmond  v. 
Railway  Register  Mfg.  Co.,  (Supm.  Ct.  Gen. 
T.)  12  N.  Y.  Supp.  358;  Browne  v.  Murdock, 
(Supm.  Ct.  Gen.  T.)  12  Abb.  N.  Cas.  (N.  Y.) 
360;  Drake  v.  Pell,  3  Edw.  (N.  Y.)  261;  Bishop 
v.  Grand  Lodge,  etc.,  112  N.  Y.  627. 

North  Carolina.  —  Corbitt  v.  Corbitt,  1  Jones 
Eq.  (54  N.  Car.)  114;  Henderson  v.  Henderson, 
1  Jones  L.  (46  N.  Car.)  221. 

Ohio.  —  Ferguson  v.  Stuart,  14  Ohio  141. 

Pennsylvania.  —  Hodge's  Appeal,  8  W.  N. 
C.  (Pa.)  209;  Walker  v.  Dunshee,  38  Pa.  St. 
438. 

South  Carolina.  —  Evans  v.  Godbold,  6  Rich. 
Eq.  (S.  Car.)  26;  Hey  ward  v.  Heyward,  7  Rich. 
Eq.  (S.  Car.)  295. 

Tennessee.  —  Ward  v.  Saunders,  3  Sneed 
(Tenn.)  387;  Ingram  v.  Smith,  I  Head  (Tenn.) 
426;  Ware  v.  Sharp,  1  Swan  (Tenn.)  497;  Gos- 
ling v.  Caldwell,  1  Lea  (Tenn.)  456. 

Virginia.  — Stokes  v.  Van  Wyck,  83  Va.  731. 

Policy  of  Insurance.  —  In  Hubbard  v.  Turner, 
93  Ga.  752,  it  was  held  that  the  word  "heirs  "  in 
a  policy  of  life  insurance,  payable  to  the  heirs 
or  assigns  of  the  insurer,  after  his  death,  was 
to  be  construed  as  meaning  next  of  kin,  ac- 
cording to  the  statute  of  distributions.  See 
also  Mullins  v.  Thompson,  51  Tex.  7;  Loos  v. 
John  Hancock  Mut.  L.  Ins.  Co.,  41  Mo.  538; 
Hodge's  Appeal,  9  Ins.  L.  J.  (Pa.)  709; 
Weisert  v.  Muehl,  81  Ky.  336;  Leavitt  v. 
Dunn,  56  N.  J.  L.  309.  And  see  the  title 
Beneficiaries  (in  Insurance),  vol.  3,  p.  971. 

Trust.  —  A  testator  gave  personal  property 


in  trust  for  E.  L.,  for  life,  and  after  her  death 
for  the  benefit  of  the  heirs  of  the  body  of  E.  L. 
It  was  held  that  by  heits  of  the  body  of  E.  L. 
were  meant  such  of  the  statutory  next  of  kin 
of  E.  L.  as  were  descended  from  her.  In  re 
Jeaffreson,  L.  R.  2  Eq.  276. 

Next  of  Kin  in  This  Connection  Means  Persons 
Who  Take  under  the  Statute  of  Distributions. — 
Leavitt  v.  Dunn,  56  N.  J.  L.  309;  Elmsley  v. 
Young,  2  Myl.  &  K.  780,  787.  See  also 
Parsons  v.  Parsons,  L.  R.8Eq.  260;  Doody  v. 
Higgins,  2  Kay  &  J.  729;  Low  v.  Smith,  2  Jur. 
N.  S.  344;  Neilson  v.  Monro,  27  W.  R.  936;  In 
re  Newton,  L.  R.  4  Eq.  171 ;  Re  Stannard,  52 
L.  J.  Ch.  355- 

1.  Heirs  in  the  Sense  of  Persons  Taking  under 
Statute  of  Distributions  —  England.  —  Re  Roots, 

1  Dr.  &  Sm.  228;  Vaux  v.  Henderson,  cited  in 
Horseman  v.  Abbey,  ijac.  &  W.  388;  Gittings 
v.  M'Dermott,  2  Myl.  &  K.  69;  Low  v.  Smith, 

2  Jur.  N.  S.  344;  Doody  v.  Higgins,  2  Kay  & 
J.  729;  Re  Porter,  4  Kay  &  J.  188;  De  Beauvoir 
v.  De  Beauvoir,  3  H.  L.  Cas.  524;  Holloway  v. 
Holloway,  5  Ves.  Jr.  3Q9;  Evans  v.  Salt,  6 
Beav.  266;  Jacobs  v.  Jacobs,  16  Beav.  557;  In 
re  Philps,  L.  R.  7  Eq.  151 ;  Finlason  v.  Tat- 
lock, L.  R.  9  Eq.  258;  In  re  Steevens,  L.  R.  15 
Eq.  no;  Wingfield  v.  Wingfield,  9  Ch.  D.  658. 

Alabama.  —  Eddings  v.  Long,  10  Ala.  203. 
Arkansas.  —  Johnson  v.  Knights  of  Honor, 
53  Ark.  255. 

Connecticut.  —  Mullen  v.  Reed,  64  Conn. 
240;  Ruggles  v.  Randall,  70  Conn.  44. 

Illinois.  —  Rawson  v.  Rawson,  52  111.  62; 
Richards  v,  Miller,  62  111.  423. 

Maine.  —  Morton  v.  Barrett,  22  Me.  257; 
Mace  v.  Cushman,  45  Me.  250. 

Massachusetts.  —  Clarke  v.  Cordis,  4  Allen 
(Mass.)466;  Lombard  v.  Boyden,  5  Allen  (Mass.) 
249;  Loring  v.  Thorndike,  5  Allen  (Mass.)  257; 
Houghton  v.  Kendall,  7  Allen  (Mass.)  72,  77; 
Sweet  v.  Dutton,  109  Mass.  589;  White  v.  Stan- 
field,  146  Mass.  424. 

Michigan.  —  Hascall  v.  Cox,  49  Mich.  441. 
Missouri.  —  Keener  v.  Grand  Lodge,  etc.,  38- 
Mo.  App.  543. 

New  Jersey.  — Scudder  v.  Vanarsdale,  13  N. 
J.  Eq.  109;  Welsh  v.  Crater,  32  N.  J.  Eq.  177, 
33  N.  J.  Eq.  362;  Hayes  v.  King,  37  N.  J.  Eq. 
1;  Ward  v.  Dodd,  41  N.  J.  Eq.  414;  Leavitt  v.. 
Dunn,  56  N.J.  L.  309;  Reen  v.  Wagner,  51  N. 
J.  Eq.  1.  i 

New  York.  —  Wright  v.  Methodist  Episcopal 
Church,  Hoffm.  (N.  Y.)  202;  Walsh  v.  Walsh, 
66  Hun  (N.  Y.)  297.  See  also  Tillman  v. 
Davis,  95  N.  Y.  17. 

North  Carolina.  —  Henderson  v.  Henderson, 
1  Jones  L.  (46  N.  Car.)  221;  Corbitt  ?\  Corbitt, 

1  Jones  Eq.  (54  N.  Car.)  114;  Kiser  v.  Kiser,  2 
Jones  Eq.  (55  N.  Car.)  28;  McCabe  v.  Spruil,  1 
Dev.  Eq.  (16  N.  Car.)  189;  Freeman  v.  Knight, 

2  Ired.  Eq.  (37  N.  Car.)  72;  Croom  v.  Herring, 
4  Hawks  (11  N.  Car.)  393. 

Ohio.  —  Collier  v.  Collier,  3  Ohio  St.  369. 
Pennsylvania.  —  Snyder's  Estate,  3  Pa.  Dist. 
382;  Baskin's  Appeal.  3  Pa.  St.  307;  Woods's 
Appeal,  18  Pa.  St.  481;  Eby's  Appeal,  84  Pa. 
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there  is  a  mixed  gift  of  real  and  personal  property  to  one's  heirs  it  has  been 
held  that  the  heirs  at  law  take  the  realty  and  the  next  of  kin  the  personalty.1 
But  where  the  gift  is  directly  to  the  heirs  of  a  person  as  a  substantive  gift  to 
them  of  something  which  their  ancestor  was  in  no  event  to  take,  and  it  is 
clear  that  but  one  set  of  persons  is  meant,  the  heir  at  law  will  take  both  the 
personal  and  the  real  property,2  or,  if  such  appears  to  have  been  the  intention 
of  the  testator,  the  persons  entitled  to  the  personalty  under  the  statute  of  dis- 
tributions may  also  take  the  real  property.3 

'  VII.  Husband  and  Wife.  —  A  widow  is  not  heir  to  her  deceased  husband, 
inor  is  a  widower  heir  to  his  deceased  wife,  within  the  ordinary  meaning  of  the 
iterm.4    But  where  by  statute  the  husband  or  wife  takes  an  absolute  interest 


St.  241:  McGill's  Appeal,  61  Pa.  St.  46;  Mc- 
Kee's  Appeal,  104  Pa.  St.  571;  Ashton's 
Estate,  134  Pa.  St.  390;  Comly's  Estate,  136 
Pa.  St.  154;  Northwestern  Masonic  Aid  Assoc. 
v.  Jones,  154  Pa.  St.  99. 

Tennessee.  —  Alexander  v.  Wallace,  8  Lea 
(Tenn.)  569. 

Texas. — Hanna  v.  1 1  anna,  10  Tex.  Civ. 
App.  97. 

Heirs  in  the  Sense  of  Distributees.  —  In  other 
words,  "  heirs  "  is  read  "  distributees."  Clay 
v.  Clay,  2  Duv.  (Ky.)  297;  Sweet  v.  Dutton, 
109  Mass.  589;  Ashton's  Estate,  134  Pa.  St. 
390;  McKee's  Appeal,  104  Pa.  St.  571;  Eby's 
Appeal,  84  Pa.  St.  241;  Northwestern  Masonic 
Aid  Assoc.  v.  Jones,  154  Pa.  St.  105.  See  also 
Tucker  v.  Adams,  14  Ga.  581. 

Heirs  in  the  Sense  of  Children  —  Personal  Prop- 
erty.—  So  when  children  would  take  under  the 
statute  the  word  "  heirs  "  is  construed  "  chil- 
dren." Roberts  v.  Edwards,  33  Beav.  259; 
Crawford  v.  Trotter,  4  Madd.  361;  Love  v. 
Francis,  63  Mich.  192;  Evans's  Estate,  155  Pa. 
Si.  650;  Ashton's  Estate,  134  Pa.  Si.  395. 

1.  Mixed  Property  —  Heirs  Take  Realty,  Next 
of  Kin  Personalty  —  England.  —  Kaye  v.  Bolton, 
6  T.  R.  134;  Wingfield  v.  Wingfield,  9  Ch.  D. 
658;  Vaux  v.  Hendersor\,  cited  in  Horseman  v. 
Abbey,  I  Jac.  &  W.  388;  Doody  v.  Higgins,  9 
Hare,  appendix  xxxii;  Keay  v.  Boulton,  25 
Ch.  D.  212;  Matter  of  Walton,  8  De  G.  M.  & 
G.  173;  Keay  v.  Boulton,  25  Ch.  D.  212. 

Massachusetts.  —  Minot  v.  Harris,  132  Mass. 
529;  Fabens  v.  Fabens,  141  Mass.  399. 

New  Jersey.  — Ward  v.  Dodd,  41  N.  J.  Eq. 
417;  Scudder  v.  Vanarsdale,  13  N.  J.  Eq.  109. 

New  York.  —  Woodward  v.  James,  115  N. 
Y.  358. 

Tennessee.  —  Alexander  v.  Wallace,  8  Lea 
(Tenn.)  569;  Ward  v.  Saunders,  3  Sneed 
(Tenn.)  387;  Ingram  v.  Smith,  1  Head  (Tenn.) 
412;  Goslings.  Caldwell,  1  Lea  (Tenn.)  454. 

2.  Mixed  Property  —  Heirs  at  Law  Held  to 
Take  —  England.  —  In  Goods  of  Dixon,  4  P.  D. 
81;  Smith  v.  Butcher,  10  Ch.  D.  113;  De  Bcau- 
voir  v.  De  Beauvoir,  3  H.  L.  Cas.  544;  Forster 
v.  Sierra,  4  Ves.  Jr.  766;  Swaine  v.  Burton,  15 
Ves.  Jr.  365;  Mounsey  v.  Blamire,  4  Russ. 
384;  Hamilton  v.  Mills,  29  Beav.  193;  Gwynne 
tv.  Muddock,  14  Ves.  Jr.  488;  Tetlow  v.  Ash- 
ton,  15  Jur.  213:  Haslcwood  v.  Green,  28 
Beav.  f;  Wright  v.  Atkyns,  Coop.  /.  Eld.  ill. 

Massachusetts. — Clarke  v.  Cordis,  4  Allen 
(Mass.)  46');  Lombard  v.  Boydcn,  5  Allen 
(Mass.)  249;  Fabens  v.  Fabens,  141  Mass.  395; 
Proctor  v.  Clark,  154  Mass.  45. 

North  Carolina.  —  Hackney  v.  Griffin,  6 
Jones  Eq.  (59  N.  Car.)  383. 


3.  Person  Entitled  to  Personalty  Taking  Both 
Real  and  Personal  Property.  —  Pyot  v.  Pyot,  1 
Ves.  335;  Lawrence  v.  Crane,  158  Mass.  392; 
Lincoln  v.  Perry,  149  Mass.  368. 

4.  Husband  and  Wife.  —  Ivins's  Appeal,  106 
Pa.  St.  176,  51  Am.  Rep.  516;  Dodge's  Ap- 
peal, 106  Pa.  St.  216,  51  Am.  Rep.  519;  Wil- 
kins  v.  Ordway,  59  N.  H.  378  47  Am.  Rep. 
215;  Tillman  v.  Davis,  95  N.  Y.  17,  47  Am. 
Rep.  1. 

Heirs  Held  Not  to  Include  Widow.  —  In  the 

following  cases  the  term  "  heirs  "  or  "  heirs  of 
the  body  "  was  held  not  to  include  the  widow 
of  a  decedent. 

Arkansas.  —  Johnson  v.  Knights  of  Honor, 
53  Ark.  255. 

Connecticut.  —  Ruggles  v.  Randall,  70 
Conn.  44. 

Indiana,  —  Brown  v.  Harmon,  73  Ind.  412. 
Iowa.  —  Journell  v.  Leighlon,  49  Iowa  601; 
Overdieck's  Will,  50  Iowa  244;  Blackman  v. 
Wadsworth.  65  Iowa  80;  Phillips  v.  Carpenter, 
79  Iowa  600. 

Kentucky.  —  Weisert  v.  Muehl,  81  Ky.  336. 
Maine.  —  Lord  v.  Bourne,  63  Me.  368. 
Michigan.  —  Bailey  v.  Bailey,  25  Mich.  185; 
Barnett  v.  Powers,  40  Mich.  319. 

New  Hampshire.  —  Richardson  r.  Martin,  55 
N.  H.  45- 

New  York.  —  Drake  v.  Pell,  3  Edw.  (N.  Y.) 
251;  Snider  v.  Snider,  11  N.  Y.  App.  Div.  172; 
Murdock  v.  Ward,  67  N.  Y.  387;  Keteltas  v. 
Keleltas,  72  N.  Y.  312;  Tillrnan  v.  Davis,  95  N. 
Y.  17. 

Pennsylvania.  —  Dodge's  A ppeal,  106  Pa.  St. 
216,  51  Am.  Rep.  519. 

In  Henderson  v.  Henderson,  1  Jones  L.  (46 
N.  Car.)  224,  the  court  held  that  from  the  con- 
text  the  word  "  heir  "  plainly  did  not  include 
the  widow. 

In  a  statute  concerning  the  succession  of 
personal  estate,  the  word  "  heirs  "  was  held  not 
to  include  the  widow  of  the  decedent.  Tillman 
v.  Davis,  95  N.  Y.  17,  47  Am.  Rep.  1. 

In  Jones  v.  Lloyd,  33  Ohio  St.  572,  8  Cent.  L. 
J.  136,  it  was  held  that  where  a  testator  made 
provision  for  his  wife  in  lieu  of  dower,  and  di- 
rected that  in  the  event  of  her  claiming  dower 
the  balance  of  certain  personal  property  be- 
queathed for  her  support  should  be  shared 
equally  among  "  mv  heirs,"  the  words  "  mv 
heirs  would  be  construed  as  meaning  the 
testator's  next  of  kin  according  to  the  statute 
of  distributions,  exclusive  of  his  wife, 
although  in  the  case  of  intestacy  his  wife 
would  have  taken  all  such  personal  property. 

Action   Against    Legal    Representatives.  —  A 
statute  provided  for  an  action  on  the  bond  of 
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in  the  estate  of  a  deceased  consort,  it  has  been  held  that  they  come  within 
the  technical  definition  of  heirs  and  if  such  was  'the  intention  must  be  included 
within  that  term.1 


legal  representatives,  in  favorof  the  decedent's 
heirs,  for  a  removal  out  of  the  state  of  property 
belonging  to  the  decedent.  It  was  held  that  it 
was  not  necessary  or  proper  for  the  widow  to 
join  in  such  an  action.  Bridges  v.  Maxwell, 
34  M  iss.  309. 

Dower  interest.  —  One  entitled  to  dower,  or 
an  interest  in  the  nature  of  dower,  or  any 
allowance  of  personal  property,  because  of 
survivorship  as  husband  or  wife,  is  not  in- 
cluded within  the  legal  definition  of  the  word 
"  heir."  Gauch  v.  St.  Louis  Mut.  L.  Ins.  Co., 
88  111.  252.  Compare  Alexander  v.  North- 
western Masonic  Aid  Assoc.,  126  111.  565. 

Bill  of  Revivor.  —  A  wife  is  neither  an  heir 
nor  a  legal  representative  of  her  husband  so 
as  to  entitle  her  to  bring  a  bill  of  revivor. 
Barnett  v.  Powers,  40  Mich.  317. 

Repeal  of  Statute.  —  In  Mace  v.  Cushman,  45 
Me.  262,  it  was  held  that  a  statute  by  which 
the  husband  of  one  who  died  intestate  was 
entitled  to  the  residue  of  her  personal  property 
after  the  payment  of  her  debts  was  not  re- 
pealed by  a  statute  which  provided  that  the 
real  and  personal  estate  of  a  married  woman 
who  died  intestate  should  descend  or  be  dis- 
tributed to  her  heirs.  But  this  case  was  ozer- 
ruled  in  Cushman  v.  Mace,  unreported.  See 
Lord  v.  Bourne,  63  Me.  368. 

Insurance.  (See  also  Beneficiaries  (in  In- 
surance), vol.  3,  p.  971.)  —  In  Hanson  v.  Min- 
nesota Scandinavian  Relief  Assoc.,  5g  Minn. 
123,  it  was  held  that  the  widow  of  a  deceased 
member  of  an  insurance  association  was  not 
an  heir  within  a  by-law  providing  that  the 
benefit  should  be  paid  to  such  person  or  per- 
sons as  the  member  might  have  designated, 
and  if  no  designation  had  been  made,  then  to 
his  legal  heirs.  See  also  Gauch  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  88  111.  251;  Johnson  v. 
Knights  of  Honor,  53  Ark.  255.  Compare 
Alexander  v.  Northwestern  Masonic  Aid 
Assoc.,  126  111.  558. 

Policy  of  Insurance  Taken  Out  by  Widower.  — 
In  Mearns  v.  Ancient  Order  of  United  Work- 
men, 22  Ont.  34,  it  was  held  that  where  a 
widower  who  had  two  children  took  out  a 
policy  payable  to  his  legal  heirs  and  after- 
wards married  and  died,  leaving  a  childless 
widow,  the  policy  was  payable  to  the  children 
and  not  to  the  widow.  But  see  Young  Men's 
Mut.  L.  Assoc.  v.  Pollard.  3  Ohio  Cir.  Ct.  577, 
2  Ohio  Cir.  Dec.  333,  where  the  court  arrived 
at  a  different  conclusion.  And  see  Day  v. 
Case,  43  Hun  (N.  Y.)  179. 

Personal  Property. —  In  the  following  cases 
the  widow  has  been  held  not  even  to  take  per- 
sonalty as  heir.  Wingfield  v.  Wingfield,  9 
Ch.  D.  658;  Fabens  v.  Fabens,  141  Mass.  395; 
Tillman  v.  Davis,  95  N.  Y.  17;  Jones  v.  Lloyd, 
33  Ohio  St.  572. 

Divorced  Wife.  — ■  In  Schonfield  v.  Turner,  75 
Tex.  324,  it  was  held  that  a  divorced  wife  was 
not  an  heir  of  a  member  of  a  mutual  benefit 
society.  See  also  Tyler  v.  Odd  Fellows'  Mut. 
Relief  Assoc.,  145  Mass.  134. 

Husband  Held  Not  to  Be  Heir.  —  In  the  follow- 
ing cases  the  husband  was  held  not  to  be  the 


heir  of  his  deceased  wife.  Matter  of  Walton, 
8  De  G.  M.  &  G.  174;  Mason  v.  Baily,  6  Del. 
Ch.  129;  Buck  v.  Paine,  75  Me.  582;  Wilkins 
v.  Ordway,  59  N.  H.  382;  Wright  v.  Methodist 
Episcopal  Church,  Hoffm.  (N.  Y.)  202;  Roland 
v.  Miller,  100  Pa.  St.  47. 

In  Ivins's  Appeal,  106  Pa.  St.  176,  51  Am. 
Rep.  516,  it  was  held  that  the  husband  was  not 
the  heir  or  next  of  kin  of  the  wife,  within  the 
ordinary  meaning  of  a  will.  See  also  Tyson 
v.  Tyson,  2  Hawks  (9  N.  Car.)  481.  And  see 
Next  of  Kin. 

In  Kent  v.  Deposit  Bank,  91  Ky.  77,  it  was 
said:  "  The  statute  uses  the  term  '  heirs.' 
Technically  this  means  those  upon  whom  the 
law  casts  the  inheritance,  and  while  the  stat- 
ute may  make  those  heirs  who  otherwise 
would  not  be  so,  because  the  lawmaking 
power  regulates  the  descent  of  property,  yet 
the  husband  as  to  the  wife's  property  is  a  dis- 
tributee, and,  generally  speaking,  not  an 
heir." 

A  testator  devised  certain  land  to  his  mar- 
ried daughter  for  life,  with  the  remainder  to 
her  heirs.  It  was  evident  that  ihe  children  of 
the  daughter  were  meant  by  the  word  "  heirs  " 
as  used  in  01  her  parts  of  the  will.  It  was  held 
that  the  word  "  heirs  "  would  be  considered 
as  meaning  the  daughter's  children  and  not  as 
including  her  husband.  Stewart  v.  Powers,  9 
Ohio  Cir.  Ct.  143,  6  Ohio  Cir.  Dec.  101,  2  Ohio 
Dec.  219. 

Surviving  Husband  and  Wife  Not  Heirs  under 
Louisiana  Statute.  —  Justus's  Succession,  44 
La.  Ann.  721;  Gee  v.  Thompson,  11  La.  Ann. 

657. 

1.  Widow  Included  —  England.  —  Doody  v. 
Higgins,  2  Kay  &  J.  729. 

United  States.  —  Forest  Oil  Co.  v.  Crawford, 
77  Fed.  Rep.  no. 

Connecticut,  —  Mullen  v.  Reed,  64  Conn.  240. 
Illinois.  • —  Lawwill  v.  Lawwill,  29  111,  App. 
647;  Rawson  v.  Rawson,  52  111.  62;  Richards 
v.  Miller,  62  111.  417;  Alexander  v.  Northwest- 
ern Masonic  Aid  Assoc.,  126  111.  558;  Covenant 
Mut.  Ben.  Assoc.  v.  Hoffman,  no  111.  603. 

Indiana. —  Frantz  v.  Harrow,  13  Ind.  507; 
Johnson  v.  Lybrook,  16  Ind.  473;  Murray  v. 
Mounts,  19  Ind.  364;  State  v.  Mason,  21  Ind. 
171;  McMakin  v.  Michaels,  23  Ind.  462;  Rock- 
hill  v.  Nelson,  24  Ind.  422;  Rusing  v.  Rusing, 
25  Ind.  63;  Fletcher  v.  Holmes,  32  Ind.  510; 
Wilburn  v.  Wilburn,  83  Ind.  55;  Eisman  v. 
Poindexter,  52  Ind.  401. 
Kansas.  —  McKinney  v.  Stewart,  5  Kan.  392. 
Kentucky.  —  Kentucky  Masonic  Mut.  L.  Ins. 
Co.  v.  Miller,  13  Bush  (Ky.)  489. 

Michigan.  —  Hascall  v.  Cox,  49  Mich.  441; 
Lyons  v.  Yerex,  100  Mich.  214. 

Minnesota. — Schultz  v.  Citizens'  Mut.  L. 
Ins.  Co.,  59  Minn.  308;  Hanson  v.  Minnesota 
Scandinavian  Relief  Assoc.,  59  Minn.  123. 

Missouri.  —  Keener  v.  Grand  Lodge,  etc.,  38 
Mo.  App.  543. 

New  Jersey.  —  Welsh  v.  Crater,  32  N.  J-  Eq. 
177. 

New  York.  —  Kaiser  ->.  Kaiser,  13  Daly  (N. 
Y.)  522;  Walsh  v.  Walsh,  66  Hun  (N.  Y.)  297. 
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VIIL  Adopted  Children,  Representatives,  Bastards,  Etc.  —  In  its  less 
technical  sense  "  heirs  "  may  include  adopted  children,1  legal  representatives,8 
legatees  and  devisees,3  or  bastards.4 


North  Carolina.  —  Henry  v.  Henry,  9  Ired. 
L.  (31  N.  Car.)  279;  Croom  v.  Herring,  4 
Hawks  (11  N.  Car.)  398;  Corbitt  v.  Corbitt, 
I  Jones  Eq.  (54  N.  Car.)  114;  Henderson  v. 
Henderson,  1  Jones  L.  (46  N.  Car.)  224. 

Ohio.  —  Ferguson  v.  Stuart,  14  Ohio  140; 
Weston  v.  Weston,  38  Ohio  St.  473;  Jamison 
v.  Knights  Templar,  etc.,  Mm.  Aid  Assoc.,  12 
Cine.  L.  Bui.  272,  9  Ohio  Dec.  (Reprint)  388. 

Pennsylvania,  —  Ryan's  Estate,  14  W.  N.  C. 
(Pa.)  79;  Clark  v.  Scott,  67  Pa.  St.  446. 

South  Carolina.  —  Seabrook  v.  Seabrook,  10 
Rich.  Eq.  (S.  Car.)  496. 

Hawaii.  —  Carter  v.  Carter,  10  Hawaii  689. 

Insurance.  (See  also  the  preceding  note.)  — 
In  Lyons  v.  Yerex,  100  Mich.  214,  ii  was  held 
that  the  widow  was  entitled  to  share  in  the 
proceeds  of  insurance  on  her  husband's  life 
which  was  payable  to  his  heirs  at  law,  when 
under  the  statute  she  was  a  distributee  of  his 
personal  estate.  See  also  Anderson  v.  Groes- 
beck,  (Colo.  1899)  55  Pac.  Rep.  1086;  Young 
Men's  Mut.  L.  Assoc.  v.  Pollard,  2  Ohio  Cir. 
Dec.  333,  3  Ohio  Cir.  Ct.  577;  Northwestern 
Masonic  Aid  Assoc.  v.  Jones,  154  Pa.  St.  99. 

Death  by  Wrongful  Act. —  In  St.  Louis,  etc., 
R.  Co.  v.  Needham,  52  Fed.  Rep.  371,  54  Am. 
&  Eng.  R.  Cas.  88,  it  was  held  that  the  widow 
and  all  other  persons  entitled  to  share  in  the 
personal  estate  of  a  person  dying  intestate 
were  heirs  at  law,  within  an  Arkansas  statute 
giving  a  right  of  action  to  the  heirs  at  law  of 
any  person  whose  death  was  caused  by  the 
wrongful  act  of  another. 

Husband  as  Heir.  —  A  testator  directed  the 
sale  of  his  real  estate  and  its  conversion  into 
cash  to  be  divided  between  his  daughter 
Esther  and  ihe  heirs  of  his  daughters  Elizabeth 
and  Mary.  It  was  held  that  the  husband  of 
Mary  was  entitled  to  her  share  of  the  fund  as 
the  heir  of  the  wife.  Eby's  Appeal,  84  Pa.  St. 
245.  See  also  Gibbons  v.  Fairlamb,  26  Pa. 
St.  217;  U.  B.  Mut.  Aid  Soc.  v.  Miller,  107 
Pa.  St.  162;  Patterson  v.  Hawthorn,  12  S.  & 
R.  (Pa.)  113;  McGill's  Appeal,  61  Pa.  St.  46; 
Richards  v.  Miller,  62  111.  417. 

By  Statute  in  Georgia  a  husband  is  heir  to  his 
wife,  and  vice  versa.  Pace  v.  Klink,  51  Ga. 
223;  Craig  v.  Ambrose,  80  Ga.  134;  Gibbon  v. 
Gibbon,  40  Ga.  575.  Compare  Brown  v.  Ran- 
sey,  74  Ga.  210. 

In  Massachusetts  it  has  been  held  that  the 
words  "  heirs  at  law  "  included  the  husband  or 
wife  as  statutory  heir.  Fabens  v.  Fabens,  141 
Mass.  395;  Olney  v.  Lovering,  167  Mass.  446; 
Addison  v.  New  England  Commercial  Travel- 
lers' Assoc.,  144  Mass.  591;  Lawrence  v. 
Crane,  158  Mass.  392.  Sec  also  Sweet  v.  Dut- 
ton,  109  Mass.  589. 

In  Lincoln  v.  Perry,  149  Mass.  374,  it  was 
said-  "  Under  the  decision  in  Lavery  v.  Egaa, 
143  Mass.  389,  the  husband  of  Judith  Perry 
must  be  considered  as  her  heir,  to  an  amount 
not  exceeding  five  thousand  dollars  in  value." 

In  Proctor  v.  Clark,  154  Mass.  45,  it  was 
held  that  a  widow  was  the  heir  of  her  husband 
to  the  extent  of  five  thousand  dollars,  up  to 
which  an  estate  in  fee  is  given  to  her  by  the 
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Massachusetts  statute,  but  not  in  respect  to 
the  life  estate,  which  is  her  dower  interest. 
Consequently  she  can  take  only  the  sum  of 
five  thousand  dollars  under  a  will  in  favor  of 
heirs. 

Hawaii.  —  In  Thurston  v.  Allen,  8  Hawaii 
392,  it  was  held  that  by  the  Hawaiian  statutes 
of  descent  a  widow  was  an  heir.  Compare 
Carter  v.  Carter,  10  Hawaii  689. 

1.  Adopted  Child. —  Pace  v.  Klink,  51  Ga. 
222. 

Adopted  Child  Held  Not  to  Take.  —  Where  a 
testator  gave  property  to  his  lawful  heirs,  it 
was  held  that  the  term  "lawful  heirs"  did 
not  include  his  adopted  child.  Morrison  v. 
Sessions,  70  Mich.  308.  See  also  Reinders  v. 
Koppelman,  94  Mo.  344;  Sunderland's  Estate, 
60  Iowa  732.    And  see  the  title  Succession. 

Same  —  Testator  Not  Adopting  Parent.  —  An 
adopted  child  was  held  not  to  take  under  a 
bequest  to  the  heirs  at  law  of  A.  The  court 
said:  "  Inasmuch  as  the  testator  is  not  the 
adopting  parent,  the  burden  is  upon  the  ten- 
ant to  show  that  it  was  the  intention  of  the  tes- 
tator to  include  an  adopted  child."  Wyeth  v. 
Stone,  144  Mass.  444.  See  also  Reinders  v. 
Koppelman,  94  Mo.  344. 

2.  Executors  and  Administrators. —  Rawson  v. 
Jones,  52  Ga.  458;  Forrest  v.  Price,  52  N.  J. 
Eq.  23;  Powell  v.  Boggis,  35  Beav.  535.  See 
also  Rice  v.  White,  8  Ohio  216;  Mull  v.  Mull, 
81  Pa.  St.  394;  Wiggin  v.  Perkins,  64  N.  H.  38. 

Personal  Representatives  Not  Included. — 
Schoep  v.  Bankers'  Alliance  Ins.  Co.,  104 
Iowa  354.  And  see  supra,  this  title,  Technical 
Sense  —  Word  of  Limitation ;  Personal  Prop- 
erly. 

3.  Heirs  in  the  Sense  of  Legatees  and  Devisees. 

—  Boydell  v.  Golightly,  14  Sim.  327;  Pibus  v. 
Mitford,  1  Vent.  381;  Graham  v.  De  Yampert, 
106  Ala.  279;  Eisman  v.  Poindexter,  52  Ind. 
401;  Meir's  Will,  9  Dana  (Ky.)  434;  Green- 
wood v.  Murray,  28  Minn.  120;  Scudder  v. 
Vanarsdale,  13  N.  J.  Eq.  109;  Cushman  v. 
Horton,  59  N.  Y.  149;  Collier  v.  Collier,  3  Ohio 
St.  375;  Richard's  Appeal,  100  Pa.  St.  51. 

In  Wilkjns  v.  Hukill,  115  Mich.  594,  it  was 
held  that  in  an  agreement  between  legatees, 
whereby  concessions  were  made  in  order  to 
secure  the  probate  of  a  will,  the  word  "  heirs  " 
would  be  held  to  be  a  word  of  description 
merely,  referring  to  none  outside  of  the  par- 
ties to  the  instrument.  See  also  Patterson's 
Appeal,  116  Pa.  St.  16. 

4.  Illegitimate  Children.  (See  generally  the 
title  Succession.) — In  Hutchinson  Invest.  Co. 
v.  Caldwell,  152  U.  S.  65,  it  was  held  that  in 
those  states  whose  laws  permit  illegitimate 
children  recognized  by  the  father  in  his  life- 
time to  inherit  from  him,  such  children  are 
heirs  within  the  meaning  of  the  United  States 
statute  which  provides  that  upon  the  deaih  of 
a  party  entitled  to  claim  the  benefits  of  the 
preemption  law,  an  entry  may  be  made  in 
favorof  his  heirs.  Sec  also  Caldwell  v.  Miller, 
44  Kan,  12.    And  see  the  title  Public  Lands. 

A  testator  devised  property  to  hi-;  niece, 
and  after  her  death  to  her  heirs  by  blood. 

Volume  XV. 


conflict  of  Laws.  HEIR,  HEIRS,  AND  THE  LIKE  —  HEIRLOOMS.  Definition. 


IX.  Conflict  of  Laws.  —  Where  a  controversy  arises  as  to  what  law  deter- 
mines the  question  who  are  the  heirs  of  a  given  person,  the  ordinary  rules 
governing  conflict  of  laws  apply.  Thus,  where  the  property  in  question  is 
personal  property,  it  is  governed  by  the  law  of  the  owner's  residence;  where 
it  is  real  property,  by  the  law  of  the  situs  of  the  property.1 

HEIRLOOMS.  (See  also  the  title  SUCCESSION.)  —  Such  goods  and  chattels 
as,  contrary  to  the  nature  of  chattels,  go  by  special  custom  to  the  heir,  along 
with  the  inheritance,  and  not  to  the  executor.3 


This  was  held  to  include  an  illegitimate  son  of 
the  niece.    Hayden  v.  Barrett,  172  Mass.  472. 

Legitimatized  Child.  —  A  testator  devised  land 
to  his  son  Thomas,  and  if  he  died  without  an 
heir  then  over.  Thomas  had  an  illegitimate 
daughter  who  was  legitimalized  by  an  Act  of 
Assembly  and  made  capable  to  inherit  as  fully 
as  if  she  had  been  born  in  lawful  wedlock.  It 
was  held  that  this  daughter  was  an  heir  as  the 
term  was  used  in  the  will.  McGunnigle  v. 
McKee,  77  Pa.  St.  85. 

Statute  Held  Not  to  Apply  to  Wills.  —  A  stat- 
ute provided  that  an  illegitimate  child  should 
be  heir  of  his  parents  if  they  should  intermarry, 
and  heir  of  his  mother  in  any  case,  and  it  was 
held  that  this  statute  could  not  apply  to  testate 
property.    Lyon  v.  Lyon,  88  Me.  395. 

Brothers  and  Sisters. —  In  Borroughs  v. 
Adams,  78  Ind.  160,  it  was  held,  where  a  stat- 
ute provided  that  the  property  of  a  man  dying 
Intestate,  without  heirs  at  the  time  of  his 
death,  should  descend  to  and  be  vested  in  his 
illegitimate  children,  that  the  brothers  and 
sisters  of  the  intestate  took  his  estate  as  heirs, 
to  the  exclusion  of  his  illegitimate  children. 
Counsel  had  contended  that  "  heirs  "  in  the 
Statute  meant  child  or  children,  and  did  not 
Include  brothers  and  sisters. 

1.  Conflict  of  Laws.  (This  subject  will  be 
treated  at  length  in  the  title  Private  Inter- 
national Law;  and  see  also  the  title  Wills.) 
—  Northwestern  Masonic  Aid  Assoc.  v.  Jones, 
154  Pa.  St.  99;  Brown  v.  Ransey,  74  Ga.  210; 
Roddy  v.  Cox,  29  Ga.  311;  Brown  v.  Bel- 
marde,  3  Kan.  41;  Hutchinson  Invest.  Co.  v. 
Caldwell,  152  U.  S.  68;  Cutting  v.  Cutting,  6 
Sawy.  (U.  S.)  396. 

Common  Law.  — In  Aspden's  Estate,  2  Wall. 
Jr.  (C.  C.)  368,  it  was  held  that  the  term  "  heir 
at  law,"  especially  when  found  in  connection 
with  the  term  "  lawful  heir"  as  a  synonym, 
means,  in  Pennsylvania,  the  person  on  whom 
the  laws  of  that  commonwealth  cast  the  real 
estate  of  an  intestate  at  the  time  of  his  death; 
and  it  does  not  mean  the  person  on  whom  the 
common  law  of  England,  as  dislinguished 
from  the  laws  of  Pennsylvania,  casts  such 
estate. 

Same  —  Public  Lands.  (See  also  the  title 
Public  Lands.)  —  Where  a  pre-emptioner  died 
before  consummating  his  claim,  and  his  ad- 
ministrator obtained  from  the  United  States  a 
ipatent  granting  the  land  unto  the  heirs  of  the 
deceased  pre-emptor,  the  word  "  heirs  "  in  the 
patent  was  construed  with  reference  to  the  laws 
of  the  state  where  the  land  was,  although  it  was 
contended  by  counsel  that  the  word  "  heirs  " 
must  be  determined  by  the  common  law  of 
England.  Caldwell  v.  Miller,  44  Kan.  18. 
See  also  Brown  v.  Belmarde,  3  Kan.  41;  De- 
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lashmutt  v.  Parrent,  40  Kan.  642;  McKinney 
v.  Stewart,  5  Kan.  391. 

Policy  of  Insurance. —  In  Knights  Templars', 
etc.,  Mut.  Aid.  Assoc.  1.  Greene,  79  Fed.  Rep. 
461,  it  was  held  thai  where  a  policy  was  issued 
in  Ohio  payable  to  the  heirs  of  the  insured, 
who  was  domiciled  in  New  York,  where  all 
possible  beneficiaries  lived,  the  meaning  of  the 
word  "  heirs  "  was  to  be  determined  by  the  law 
of  New  York. 

In  Mullen  v.  Reed,  64  Conn.  240,  it  was 
held  that  a  benefit  certificate  made  in  the  state 
where  the  parties  resided  would  be  construed 
according  to  the  laws  of  that  state  when 
brought  in  question  in  the  courts  of  another 
state. 

Deed  of  Trust.  —  Where  a  deed  of  trust  is 
executed  in  one  state  for  the  benefit  of  the 
heirs  at  law  of  the  settler,  who  afterwards  be- 
comes domiciled  in  another  state,  where  he 
dies,  the  laws  of  the  latter  state  will  govern  as 
to  who  were  contemplated  as  heirs.  Merrill 
v.  Preston  135  Mass.  451,  18  Cent.  L.  J.  74. 

2.  2  Bl.  Com.  427;  Bouv.  L.  Diet. 

The  popular  and  familiar  sense  of  the  word 
heirlooms  is  things  directed  to  descend  by  way 
of  inheritance.  Byng  v.  Byng,  10  H.  L.  Cas. 
183. 

Classes  of  Heirlooms.  —  In  Hill  v.  Hill,  (1897) 
1  Q.  B.  494,  it  was  said:  "  Its  primary  mean- 
ing is  chattels  which  cn  the  death  of  the  an- 
cestor pass  to  the  heir.  These  are  of  two 
classes.  The  first  is  where  they  pass  by 
special  custom,  such  as  the  best  bed  and  the 
like.  The  second  is  where  the  chattels,  to  use 
the  old  phrase,  savor  of  the  inheritance;  that 
is,  are  directly  connected  with  it.  This  class 
includes  title  deeds  and  the  chest  or  box  where 
they  are  usually  kept,  the  patent  creating  a 
dignity,  the  garter  and  collar  of  a  knight,  an 
ancient  horn  where  the  tenure  is  by  cornage, 
as  in  the  case  of  the  Pusey  horn,  and  the  an- 
cient jewels  of  the  crown." 

Trust  Estates  Created  in  Chattels.  —  In  Hill  v. 
Hill,  (1897)  1  Q.  B.  495,  it  was  said:  "  But 
there  is  a  secondary  sense  in  which  the  term 
heirlooms  is  used;  that  is,  where  chattels  are 
settled  by  deed  or  will  or  otherwise,  vesting 
them  in  trustees  upon  trusts  declared  whereby 
they  are  limited  to  go  along  with  corporeal  or 
incorporeal  hereditaments,  so  far  as  the  rules 
of  law  or  equity  will  permit.  This  secondary 
sense  is,  speaking  generally,  the  sense  in 
which  the  term  heirlooms  is  employed  popu- 
larly, and  also  by  lawyers  as  a  brief  descrip- 
tion." 

Tombstone.  —  A  monument  or  tombstone  has 
been  held  to  be  an  heirloom.  Spooner  v. 
Brewster,  3  Bing.  136,  11  E.  C.  L.  69. 

A  Wild  Deer  has  been  held  an  heirloom.  Ford 
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Definitions. 


HELD.  (See  also  HOLD, post)  —  As  a  technical  term,  "  held"  embraces  two 
ideas ;  that  of  actual  possession  of  some  subject  of  dominion  or  property,  and 
that  of  being  invested  with  legal  title  or  right  to  hold  or  claim  such  possession. 
We  speak  of  lands  being  held  in  fee,  or  for  a  term  of  years,  or  by  adverse 
possession,  meaning  that  possession  is  had  of  these  lands  under  claims  to  such 
possession  of  the  nature  described  by  these  terms.  So  we  speak  of  a  legal 
title  being  held  in  respect  of  lands,  that  expression  not  necessarily  implying 
the  actual  possession  of  the  lands  to  which  such  title  relates.1  For  examples 
of  the  use  of  the  term  in  a  less  technical  sense  see  note  2. 

HELP.  —  See  note  3. 


v.  Tynte,  2  Johns.  &  H.  150.  But  not  a  tame 
deer.  Morgan  v.  Abergavenny,  8  C.  B.  768, 
65  E.  C.  L.  768. 

Precatory  Trusts.  (See  the  title  Precatory 
Trusts.)  —  The  widow  of  a  peer  stated  in  a 
letter  or  memorandum  sent  to  her  solicitor  lhat 
upon  her  marriage  certain  diamonds  had  been 
given  to  her  by  the  mother  of  her  husband, 
then  heir  presumptive  to  the  peerage,  for  her 
life,  with  the  request  that  at  her  death  they 
might  be  left  as  heirlooms.  It  was  held  lhat 
the  terms  of  the  gift  as  stated  did  not  import  a 
precatory  trust,  and  therefore  that  the  absolute 
property  in  the  diamonds  passed  under  it  to 
the  donee.    Hill  v.  Hill,  (1897)  1  Q.  B.  483. 

1.  Witsell  v.  Charleston,  7  S.  Car.  100;  Tay- 
lor v.  Robinson,  72  Tex.  364. 

Possession.  (See  also  the  title  Partition".)  — 
A  partition  statute  applies  to  lands  held  by 
partitioners,  joint  tenants,  or  tenants  in  com- 
mon. The  court  said  that  the  word  held  de- 
noted present  possession,  either  actual  or 
constructive.  Smith  v.  Gaines,  39  N.  J.  Eq. 
547.  See  also  Stevens  v.  Enders,  13  N.  J.  L. 
271. 

Owned.  —  A  West  Virginia  statute  providing 
(or  the  reassessment  of  lands  for  taxation  pro- 
vided for  a  separate  assessment  of  the  surface 
of  lands  and  coal  privileges,  where  such  priv- 
ileges were  held  separate  from  the  ownership 
of  the  surface.  In  construing  this  provision 
the  court  said:  "  The  word  held  does  not  con- 
template the  holding  of  a  lessee  who  pays  a 
royalty  for  the  coal  mined  and  removed  to  the 
landowner,  the  title  remaining  in  the  lessor, 
but  it  does  contemplate  a  case  in  which  an- 
other party  has  become  the  owner  of  the  min- 
eral or  coal  and  holds  it  as  such  owner."  U. 
S.  Coal,  etc.,  Co.  v.  Randolph  County  Ct.,  38 
W.  Va.  205.  See  also  State  v.  South  Pcnn  Oil 
Co.,  42  W.  Va.  80. 

2.  Shares  of  Stock.  —  A  statute  provided  that 
no  contributor  of  a  company  should  be  capable 
of  presenting  a  petition  for  the  winding  up  of 
such  company  unless  his  shares  had  been  held 
by  him  and  registered  in  his  name  for  the 
period  of  at  least  six  months.  It  was  held 
that  the  word  held  in  this  seciion  had  no  other 
meaning  than  that  the  name  of  the  contributor 
had  been  on  the  register  as  the  holder  of 
shares  for  the  period  in  question,  hi  re  Wala 
Wynaad  Indian  Gold  Min.  Co.,  21  Ch.  I).  840. 

Insurance  -  Held  by  Contract.  —  An  applii  ant 
for  insurance  upon  a  building  staled  in  sub- 
stance that  he  was  ihe  owner  of  the  property, 
and  that  no  other  person  was  interested  there- 
in, but  also  that  it  was  held  by  contract.  The 
policy  made  such  statements  warranties.  He 
was  in  possession  under  a  contract  of  sale 


from  the  owners.  It  was  held  that  there  was 
no  breach  of  warranty.  McCulloch  v.  Nor- 
wood, 58  N.  Y.  562. 

Same  —  Held  in  Trust.  —  "  The  words  1  mer- 
chandise held  in  trust '  aptly  describe  the 
property  of  depositors.  The  warehouse  com- 
pany held  merchandise  in  trust  for  their  cus- 
tomers, not,  it  is  true,  as  technical  trustees, 
but  as  trustees  in  the  sense  that  goods  had 
been  intrusted  to  them."  Lucas  v.  Liverpool, 
etc.,  Ins.  Co.,  23  W.  Va.  277.  See  also  Hough 
v.  People's  F.  Ins.  Co.,  36  Md.  400.  See  also 
the  title  Fire  Insurance,  vol.  13,  p.  116. 

Held,  Perfect  Participle  of  Verb  to  Hold. — 
Articles  of  copartnership  excepted  from  the 
obligation  of  each  partner  to  give  his  time 
and  attention  to  the  interest  of  the  firm  "  such 
time  as  may  be  proper  for  the  fulfilling  of  the 
duties  of  any  office  or  agency  held  individually 
by  either  partner."  In  construing  this  article 
the  court  said:  "The  word,  whether  consid- 
ered grammatically  or  in  relation  to  other 
parts  of  the  contract,  cannot  legitimately  be 
limited  to  an  office  or  agency  in  the  possession 
of  one  of  the  partners  when  the  contract  was 
formed,  but  includes  any  office  or  agency  of 
which  a  partner  might  become  possessed  at 
any  time  during  the  continuance  of  the  copart- 
nership."   Starr  v.  Case,  59  Iowa  495. 

Held  and  Firmly  Bound.  —  In  Shattuck  v. 
People,  5  111.  478,  it  was  held  that  there  was 
no  difference  in  their  legal  effect  between  the 
words  "  is  held  and  firmly  bound  "  and  the 
words  "  owes  and  is  indebted." 

Held  for  Trial  —  Libel  and  Slander. —  In  Mc- 
Guire  v.  Vaughan,  106  Mich.  280,  the  trial 
court  left  the  meaning  of  the  words  "  held  for 
trial  "  to  the  jury  in  an  action  for  libel  charging 
that  the  plaintiff  was  arrested  and  held  for 
trial.    This  was  held  not  error. 

Held  Open.  —  A  prosecution  was  commenced 
before  a  justiccof  the  peace.  The  respondent 
apreared,  and  by  agreement  of  the  attorneys 
the  case  was  held  open.  The  appellate  court 
said:  "  We  think  by  the  use  of  these  words 
it  was  intended  that  the  cause  should  be  held 
open  for  a  time  not  exceeding  the  time  the 
justice  could  have  then  adjourned  it,  and  that 
at  the  expiration  of  this  time,  without  an  ad- 
journment, or  any  action  by  the  justice,  the 
cause  was  no  longer  pending."  State  v. 
Bruce.  68  Vt.  183. 

3.  Help.  —  Where  a  dealer  in  pianos  engages 
a  truckman  to  remove  pianos  and  agrees  to 
"  find  help  "  for  removing  them,  he  is  bound 
to  furnish  such  manual  labor  on  requrst  as  the 
truckman  may  reasonably  need  in  addition  to 
his  own  services  in  order  to  accomplish  the 
work  of  removal,  but  he  is  not  liable  for  com- 
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Definitions. 


HEMMED.  —  Sec  note  I. 
HEN.  —  See  note  2. 
HENCE.  —  See  note  3. 

HENCEFORWARD.  —  Henceforward  means  hereafter.4 

HENCHMAN.  —  See  note  5. 

HER.    (See  also  She.)  —  See  note  6. 

HERBAGE.  (See  also  the  title  Profits  a  Prendre.)  —  Herbage  is  the 
green  pasture  and  fruit  of  the  earth,  provided  by  nature  for  the  food  or  bite 
of  cattle.7 

HERD.  —  A  herd  is  defined  as  a  number  of  beasts  assembled  together.8 
HERDER.  —  See  note  9. 


pensation  for  the  use  of  a  machine  or  rigging 
invented  and  used  by  the  truckman,  whereby 
manual  labor  is  saved.  Ladd  v.  Patten,  66 
Me.  97. 

A  warden  of  a  prison  who  has  power  to  ap- 
poinl  "  all  necessary  help  "  is  the  proper  officer 
to  appoint  a  prison  physician,  and  not  com- 
missioners who  have  control  of  the  prison 
grounds,  property,  and  labor,  and  of  the  pur- 
chase of  supplies.  State  v.  Hobart,  13  Nev. 
419. 

Parol  Evidence.  —  A  offered  in  writing  to  pay 
one  thousand  dollars  to  B  if  the  latter  would 
help  him  to  effect  the  sale  of  certain  lands. 
In  an  action  by  B  to  recover  such  amount  it 
was  admitted  that  he  had  rendered  the  serv- 
ices required  of  him,  and  both  parties,  in  their 
pleadings,  construed  the  agreement  to  be  that 
B  should  use  his  best  efforts  to  bring  about  the 
sale.  It  was  held  that  parol  evidence  was  not 
admissible  to  explain  the  word  help.  Hooker 
v.  Hyde,  61  Wis.  204.  See  generally  the  title 
Parol  Evidence. 

1.  Hemmed  Handkerchief.  (See  also  the  title 
Revenue  Laws.)  —  The  term  "  hemmed  hand- 
kerchief," as  used  in  a  tariff  act,  was  held  to  be 
a  commercial  term,  and  not  to  mean  a  hand- 
kerchief which  has  been  cut  from  the  piece 
and  in  fact  hemmed,  but  to  mean  the  article 
commercially  known  as  a  hemmed  handker- 
chief, which  definition  excludes  the  hem- 
stitched article.  U.  S.  v.  H.  B.  Claflin  Co.,  1 
U.  S.  App.  667. 

2.  Hen. —  In  People  v.  Ferguson,  8  Cow.  (N. 
Y.)  107,  it  was  said:  "  Hen.  is  not,  strictly 
speaking,  a  name,  as  Henry  is;  but  the  fact 
is  that  the  letters  Hen.  are  an  abbreviation  for 
Henry."  See  generally  the  title  Abbrevia- 
tions, vol.  1,  p.  97. 

3.  Hence.  —  The  terms  hence  and  "there- 
fore "  are  sometimes  the  equivalents  of  "  so." 
Clem  v.  State,  33  Ind.  431. 

Hence  in  the  Sense  of  Therefore.  —  Alexander 
v.  People,  96  111.  101. 

4.  Henceforward  —  Perpetuity.  —  "The  word 
henceforward  does  not  necessarily  convey  the 
idea  of  perpetuity;  it  means  no  more  than 
'  hereafter,'  which  may  import  a  permanent 
or  temporary  arrangement,  according  to  the 
general  tenor  of  the  instrument  and  the  nature 
of  the  subject-matter  about  which  it  is  used." 
Opinion  of  Justice,  7  Pick.  (Mass.)  128,  note. 
See  also  Hereafter,  post. 

5.  Henchman.  —  In  Barnes  v.  State,  88  Md. 


347,  it  was  said:  "A  henchmanis  not,  accord- 
ing to  the  ordinary  meaning  of  the  word,  a 
policeman.  The  word  signifies  servant,  page, 
or  a  hanger-on."    This  was  a  libel  case. 

6.  Her  Mark.  —  See  the  title  Mark. 
Sex.  —  In  Warner  v.  State,  54  Ark.  663,  it 

was  said:  "  The  use  of  the  personal  pronoun 
her,  referring  to  Jennie  Jones,  in  the  indict- 
ment makes  it  sufficiently  certain  that  the 
offense  is  charged  to  have  been  committed 
upon  a  female." 

7.  Jacob's  L.  Diet. ;  Simpson  v.  Coe,  4  N.  H. 
303;  Johnson  v.  Hodgson,  8  East  38. 

Culling  Grass.  — "  Indeed,  it  is  very  clear 
that  the  word  herbage,  when  used  as  a  legal 
term,  means  now  precisely  what  it  meant  in 
Bracton's  time,  and  we  are  of  opinion  that  a 
right  to  herbage  does  not  include  a  right  to  cut 
grass,  or  dig  potatoes,  or  pick  apples,  and  that 
the  plea  in  this  case  is  insufficient."  Richard- 
son, C.  J.,  in  Simpson  v.  Coe,  4  N.  H.  303. 

Common  of  pasturage  and  herbage  does  not 
include  the  right  to  cut  and  carry  away  brakes, 
fern,  heather,  and  litter.  The  commoners 
have  "  a  right  in  respect  of  their  tenements  to 
feed  upon  this  waste  by  the  mouths  of  their 
cattle,  taking  not  merely  the  grass,  but  what- 
ever the  cattle  would  eat,  which  I  take  to  be 
included  under  the  word  herbage."  Brett,  L. 
J.,  in  De  la  Warr  v.  Miles,  17  Ch.  D.  589. 

Fee.  —  A  grant  of  herbage  or  feeding  of  land 
does  not  convey  a  fee.  The  grantees  have  no 
seizin  and  cannot  maintain  a  writ  of  entry. 
They  have  a  right  to  enter  to  take  care  of  the 
land  and  to  fit  it  for  production  of  grass,  etc.; 
and  perhaps  they  may  maintain  trespass  quart 
clausum,  etc.,  for  injury  to  the  herbage. 
Rehoboth  v.  Hunt,  r  Pick.  (Mass.)  224. 

8.  Herd.  —  Brimm  v.  Jones,  13  Utah  440, 
which  case  arose  upon  the  construction  of  a 
statute  providing  that  a  person  who  drives  a 
herd  of  animals  over  a  highway,  constructed 
on  a  hillside,  should  be  liable  for  all  damages 
done  by  such  animals  in  destroying  the  banks. 

9.  Herder.  —  A  statute  gave  to  a  herder  of 
cattle  a  lien  for  services  upon  the  animals  in 
his  charge.  It  was  held  that  "  herder  of 
cattle  "  referred  to  persons  who  were  in  the 
herding  business,  who  took  cattle  and  sheep 
into  their  possession  and  away  from  the  pos- 
session and  control  of  their  owner,  and  did  not 
apply  to  a  mere  hired  hand.  Hooker  v.  Mc- 
Allister, 12  Wash.  46.  See  generally  the  title 
Mechanics'  Liens. 
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HERD  LAWS. 

By  Walter  Carrington. 

I.  Scope  of  Title,  335. 

II  Laws  Forbidding  Removal  of  Live  Stock  Without  Owner's  Consent,  335. 

CROSS-REFERENCES. 

As  to  laws  relating  to  the  branding  and  marking  of  live  stock,  see  the  title  BRANDS 

AND  MARKS,  vol.  4,  p.  874. 
As  to  laws  relating  to  the  taking  up  and  impounding  of  estrays,  see  the  titles  ANIMALS, 

vol.  2,  p.  378;  FENCES,  vol.  12,  p.  1035;  IMPOUNDING. 
As  to  laws  relating  to  fences,  see  the  title  FENCES,  vol.  12,  p.  1035. 
As  to  laws  to  prevent  the  introduction  and  communication  of  contagious  diseases,  see  the 

title  ANIMALS,  vol.  2,  p.  380. 


1.  Scope  of  Title.  —  In  most  of  the  states  where  the  raising  of  live  stock 
is  an  important  industry,  especially  in  the  great  grazing  states  west  of  the 
Mississippi,  where  large  herds  of  cattle  are  permitted  to  roam  over  a  great 
range  of  territory,  stringent  police  regulations  have  been  enacted  for  the  pur- 
poses of  regulating  the  marking  and  branding  of  stock  and  the  taking  up  and 
impounding  of  estrays,  preventing  the  spread  of  contagious  diseases,  and 
otherwise  protecting  live  stock  and  the  property  of  the  owners  therein.,  The 
interpretation  of  many  of  these  statutes  has  been  more  appropriately  treated 
under  other  titles  in  this  work,  to  which  cross-references  will  be  found  in  the 
table  above.  This  title  will  treat  only  of  the  construction  of  statutes  prohibit- 
ing the  driving  of  live  stock  from  its  accustomed  range  or  pasture  without  the 
consent  of  the  owner. 

n.  Laws  Forbidding  Removal  of  Live  Stock  Without  Owner's  Consent. 
—  In  several  states  there  are  statutes  making  it  a  criminal  or  penal  offense  to 
drive  or  remove  live  stock  from  the  premises  of  the  owner,  or  from  its  accus- 
tomed range  or  pasture,  or  from  the  county,  without  the  owner's  consent. 
The  particular  provisions  of  some  of  these  statutes  have  received  the  interpre- 
tation of  the  courts.1 


1.  Section  22  of  the  Colorado  Statute  relating  to 
the  driving  away  of  cattle  (Mills's  Annot.  Stat. 
Colo.  1891,  §  271)  was  held  to  be  part  of  a 
special  act.  the  effect  of  which  was  not  to  lake 
a  larceny  of  any  of  the  animals  therein  named 
out  of  the  provisions  of  the  general  act,  but  to 
leave  it  indictable  under  either  act.  Kollcn- 
berger  v.  People,  9  Colo.  233. 

Proof  Sufficient  to  Convict  under  Illinois  Statute. 
—  In  Illinois  proof  that  while  the  defendant 
was  driving  his  herd  through  a  part  of  the 
state,  the  plaintiff's  cattle  got  into  the  drove: 
that  the  defendant  knew  they  were  in  the 
drove,  and  aided  in  branding  them  with  the 
initial  letter  of  his  name,  and  castrated  a  bull; 
that  he  drove  them  twenty-five  miles  from  the 
usual  range  through  a  thickly  settled  country, 
and  that  on  every  mile  of  his  route  there  was 
a  habitation,  was  held  sufficient  to  subject  him 
to  the  penalty  prescribed  by  the  statute  (Starr 
&  Curt.  Annot.  Stat.  111.  1896,  c.  44,  par.  1). 
Arnold  v.  Ludlam,  38  111.  190. 


Proof  Essential  to  Recovery  under  Iowa  Statute. 

—  Under  the  Iowa  Act  of  March  27,  1862  (Laws 
1862,  c.  34),  to  prevent  the  unlawful  driving 
away  of  cattle  or  other  stock  by  drovers,  re- 
covery cannot  be  had  unless  it  is  shown  that 
the  defendant  had  some  knowledge  that  the 
domestic  animal  of  another  had  entered  his 
drove  or  was  being  taken  away.  Chamber 
lain  v.  Gage,  2p  Iowa  303. 

Natural  Marks  upon  Cattle  Afford  No  Indication 
of  Ownership. —  In  a  prosecution  for  driving 
cattle  from  a  range,  it  was  held  error  for  the 
court  to  instruct  the  jury  that  natural  marks 
upon  the  cattle  were  sufficient  to  charge  the 
taker  with  knowledge  of  their  ownership. 
State  v.  Swayze,  n  Oregon  357. 

Statute  Penalizing  Driving  of  Live  Stock  Out  of 
County.—  Under  Pen.  Code  Texas,  art.  778 
(Pen.  Code  1895,  art.  929),  making  it  a  penal 
offense  to  drive  live  stock  out  of  a  county  with- 
out the  owner's  consent,  the  offense  is  com- 
plete the  instant  the  stock  is  driven  across  the 
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Definition. 


HEREAFTER  —  HERETOFORE.  (See  also  the  title  STATUTES.)  —  Here- 
after means  in  the  future.  Heretofore  means  in  time  past;1  in  the  time 
before  the  present ;  formerly  ;  2  before  this  time  ;  down  to  this  time;  hitherto.3 
In  statutes  and  constitutions  the  words  "  hereafter"  and  "  heretofore  "  usually 
relate  to  the  time  when  the  enactment  takes  effect,  and  not  to  the  time  of  its 
passage.4    But  the  terms  are  sometimes  held  to  refer  to  the  date  of  passage.5 


county  line,  and  under  Code  Crim.  Pro.,  art. 
209  (Code  1895,  art.  228),  may  be  prosecuted  in 
either  of  the  coterminous  counties.  Rogers 
v.  State,  9  Tex.  App.  43.  But  a  conviction 
cannot  be  had  under  this  statute  unless  it  be 
shown  that  the  stock  was  not  the  property 
of  the  defendant,  and  that  it  was  driven  out  of 
the  county  without  the  written  authority  of 
the  owner.  Covington  v.  State,  6  Tex.  App. 
512;  Heard  v.  State,  8  Tex.  App.  466. 

The  Word  "  Wilfully "  in  the  Texas  Statutes, 
Pen.  Code,  arts.  749,  767  (Pen.  Code  1895,  arts. 
884,  913),  making  it  a  criminal  offense  for  one 
wilfully  to  remove  or  drive  from  its  accus- 
tomed range  live  stock  not  his  own,  without 
the  consent  of  the  owner,  means  with  evil  in- 
tent or  without  reasonable  ground  to  believe 
that  the  act  is  lawful.  Owens  v.  State,  19 
Tex.  App.  243;  Yoakum  v.  State,  21  Tex.  App. 
260;  Wilson  v.  State,  (Tex.  App.  1892)  19  S.  W. 
Rep.  255;  Mahle  v.  State,  (Tex.  App.  1890)  13 
S.  W.  Rep.  999;  Wells  v.  State,  (Tex.  App. 
1890)  13  S.  W.  Rep.  889.  See  also  Sterling  v. 
State,  15  Tex.  App.  249.  Compare  Shubert  z. 
State,  20  Tex.  App.  320. 

Presumptions  —  Admission  of  Evidence, —  There 
is  no  presumption  that  the  taking  of  cattle  out 
of  a  range  with  intent  to  appropriate  the  entire 
dominion  over  them  and  convert  them  to  the 
taker's  use  is  a  felonious  taking,  where  it  is 
done  under  a  claim  that  the  cattle  are  lost  or 
abandoned  and  under  circumstances  that 
justify  the  belief  that  they  are  so,  although  in 
fact  the  owner  has  not  lost  the  cattle  nor 
abandoned  his  property  in  them.  State  v. 
Swayze,  11  Oregon  357. 

In  a  prosecution  under  the  Texas  Act  of 
Nov.  12,  1866  (Pen.  Code  1895,  arts.  884,  886), 
for  wilfully  removing  cattle  from  their  accus- 
tomed range  with  intent  to  defraud  the  owner, 
evidence  that  the  animals  were  removed  from 
their  accustomed  range  and  that  they  were 
estrays,  or  that  they  belonged  to  or  were  con- 
trolled by  a  person  other  than  the  accused,  is, 
by  the  express  provision  of  the  act,  sufficient 
to  make  out  a  prima  facie  case  against  the  ac- 
cused. Wills  v.  State,  40  Tex.  69;  Smith  v. 
State,  41  Tex.  168;  Kemp  v.  State,  38  Tex. 
no.  But  this  prima  facie  presumption  of 
guilt  may  be  rebutted  by  evidence  of  facts  and 
circumstances  tending  to  prove  that  there  was 
no  criminal  intent.  Wills  v.  State,  40  Tex.  69; 
Smith  v.  Slate,  41  Tex.  168.  Therefore,  in  a 
prosecution  under  this  statute,  directions 
given  by  the  defendant  to  his  employees  while 
collecting  the  cattle  are  admissible  in  evidence 
upon  the  question  of  intent.  Bawcom  v. 
State,  41  Tex.  189. 

1.  Andrews  v.  Thayer,  40  Conn.  156. 

2.  George  v.  People,  167  111.  447. 

3.  People  v.  Baltimore,  etc.,  R.  Co.,  117  N. 
Y.  150. 

Hereafter  Borrow.  —  A  statute  provided  that 
a  public  corporation  might  set  apart  a  sinking 


fund  to  pay  off  moneys  that  they  might 
"  hereafter  borrow."  It  was  held  that  "  here- 
after borrow  "  related  to  further  moneys  bor- 
rowed for  other  purposes,  and  did  not  apply 
lo  moneys  raised  at  a  cheaper  rate  to  pay  a 
prior  loan.  Local  Board  of  Health  v.  Roches- 
ter Pavement,  etc.,  Ccm'rs,  L.  R.  1  Q.  B. 
24. 

Hereafter  Valued  and  Declared  —  Marine  Insur- 
ance, (See  also  the  title  Marine  Insurance.) 
—  In  Inglis  v.  Stock,  10  App.  Cas.  269,  Lord 
Blackburn  said:  "The  meaning  of  to  be 
1  hereafter  valued  and  declared  '  is  that  if  the 
insured  has  several  adventures,  all  within  the 
description  in  the  policy,  out,  he  may  select  at 
his  pleasure  which  is  lo  be  protected  by  the 
policy,  and  on  his  giving  notice  of  such  a 
selection,  to  the  insurers,  the  policy  is  as  if  it 
had  named  that  adventure  from  the  begin- 
ning." 

4.  Referring  to  Time  at  Which  Enactment  Takes 
Effect.  —  Gerding  v.  Beall,  63  Ga.  562;  People 
v.  Cook  County,  176  111.  584;  Evansville,  etc., 
R.  Co.  v.  Barbee,  59  Ind.  593;  Charless  v. 
Lamberson,  1  Iowa  435;  Bennett  v.  Bevard,  6 
Iowa  82;  Thatcher  v.  Haun,  12  Iowa  303; 
Fairchild  v.  Masonic  Hall  Assoc.,  71  Mo.  527; 
Matawan  v.  Horner,  48  N.  J.  L.  445. 

In  List  v.  Wheeling,  7  W.  Va.  52G,  the  word 
hereafter  was  held  to  relate  to  the  day  of  the 
adoption  of  the  constitution  by  the  qualified 
voters  of  the  state. 

A  constitutional  provision  that  "  the  trial  by 
jury,  in  all  cases  in  which  it  has  heretofore 
been  used,  shall  remain  inviolate  forever," 
includes  in  its  application  all  cases  before  the 
date  of  the  constitution,  and  is  not  limited  to 
those  before  the  date  of  a  former  constitution 
from  which  this  provision  was  transcribed. 
Wynehamer  v.  People,  13  N.  Y.  427;  Sheppard 
v.  Steele,  43  N.  Y.  57. 

Amended  Act.  —  In  a  statute  which  is 
amendatory  of  a  former  statute,  enacting  that 
the  former  one  is  amended  "  so  as  to  read  " 
and  then  incorporating  the  changes  and 
additions  with  so  much  of  the  former  statute 
as  is  retained,  hereafter  means,  as  to  the 
original  provisions,  subsequent  to  their  orig- 
inal enactment,  and  as  to  the  new  provisions, 
subsequent  to  the  time  when  the  amendment 
went  into  effect.  Ely  v.  Holton,  15  N.  Y.  595; 
Moore  v.  Mausert,  49  N.  Y.  332. 

5.  Hereafter  Held  to  Relate  to  Date  of  Passage 
and  Not  to  Date  of  Taking  Effect. —  Kendig  v. 
Knight,  60  Iowa  29;  Parsons  v.  Wayne  Circuit 
Judge,  37  Mich.  287. 

Settlement.  —  In  a  statute  providing  that 
'  hereafter  any  person  of  the  age  of  twenty- 
one  years  having  the  other  qualifications  men- 
tioned *  *  *  shall  be  deemed  to  have 
thereby  gained  a  settlement,"  etc.,  hereafter 
applies  as  well  to  the  qualifications  as  to  being 
deemed  to  have  gained  a  settlement,  so  that 
both  are  prospective.  Com.  v.  Sudbury,  106 
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Definitions. 


The  word  "  hereafter,"  it  has  been  held,  will  of  itself  render  a  statute  prospective 
and  save  pending  actions.1 
HEREBY.  —  See  note  2. 

HEREDITAMENTS.  (See  also  the  titles  Real  Property  ;  Succession.) 
—  The  word  "hereditaments"  is  a  more  comprehensive  term  than  "lands"  or 
"tenements,"  and  includes  whatsoever  may  be  inherited,  be  it  corporeal,  real, 
personal,  or  mixed.3    Hereditaments  are  of  two  kinds,  corporeal  and  incor- 


Mass.  268.    See  generally  the  title  Poor  and 
Poor  Laws. 

Theretofore.  —  For  the  sake  of  a  sensible  con- 
struction, the  sense  of  "  theretofore  "  is  fre- 
quently given  to  heretofore,  meaning  time  past 
as  to  a  definite  point  of  future  time.  Whipple 
v.  Saginaw  Circuit  Judge,  26  Mich.  342;  State 
v.  Troth,  34  N.  J.  L.  377;  Perrine  v.  Farr,  22 
N.  J.  L.  356.  See  also  State  v.  Stites,  13  N.  J. 
L.  176. 

Hereafter  Constructed.  —  A  statute  applicable 
only  to  such  railroads  as  should  be  "  hereafter 
constructed  "  was  held  not  to  apply  to  a  rail- 
road which  prior  to  the  passage  of  the  statute 
had  located  its  lines  and  incurred  liabilities  for 
a  right  of  way,  and  was  in  course  of  actual 
construction.  Atty.-Gen.  z.  Ware  River  R. 
Co.,  115  Mass.  404. 

Hereafter  Held  Not  to  Denote  Perpetuity.  — 
Dobbins  v.  Cragin,  50  N.  J.  Eq.  640. 

Hereinbefore.  —  "Heretofore  given  "  ;n  a  will 
was  construed  "  hereinbefore  given  "  in  Alli- 
son v.  Chaney,  63  Mo.  279.  To  the  same 
effect  see  Crane's  Appeal,  2  Root  (Conn.)  487. 

Grant  of  Way.  —  In  1872  the  owner  of  two 
adjoining  pieces  of  land  granted  one  to  the 
plaintiff  and  the  other  to  the  defendant.  The 
grant  to  the  plaintiff  contained  the  general 
words  "  together  with  all  buildings,  ways, 
*  *  *  easements,  and  appurtenances  what- 
soever to  the  said  tenement  and  premises 
hereby  granted,  or  any  part  thereof,  now  or 
heretofore  held  or  enjoyed,  or  reputed  or 
known  as  part  or  parcel  thereof,  or  appurtenant 
thereto."  Prior  to  1852  the  occupiers  of  the 
two  tenements  had  used  in  common  a  formed 
private  road,  for  the  purpose  of  going  to  and 
from  their  respective  tenements  to  the  high 
road.  It  was  held  that  under  the  circum- 
stances the  inference  that  the  word  heretofore 
in  the  grant  to  the  plaintiff  was  used  in  its 
ordinary  grammatical  meaning  was  rebutted, 
and  that  no  right  to  the  use  of  the  private  road 
passed  to  him.  Roe  v.  Siddons,  22  Q.  B.  D. 
224. 

1.  Slate  v.  Hicks,  48  Ark.  520.    See  also  the 
titles  Retrospective  Laws;  Statutes. 

2.  Will  —  Whole  or  Section. —  In  the  residu- 
ary clause  of  a  will  whereby  the  testator  be- 
queathed all  the  rest  and  residue  of  his  "  other 
property  "  to  his  four  children,  and  directed 
that  if  any  of  his  daughters  should  die  with- 
out leaving  children  "  their  properly  hereby 
given  "  should  go  over,  the  word  hereby  re- 
ferred to  the  residue  mentioned  in  the  clause, 
and  not  to  the  dispositions  of  the  entire  will. 
Renwick  v.  Smith,  11  S.  Car.  294. 

Whole  Statute.  —  A  statute  provided  that  if  a 
grantee  should  fail  to  record  a  defeasance,  he 
should  not  be  entitled  to  enjoy  the  benefits 
and  advantages  "  hereby  given  to  a  mort- 
gagee." The  court  said:  "  By  the  word 
hereby  is  meant  not  that  particular  section 
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alone,  but  the  whole  act  of  which  it  is  a  part." 
Essex  County  Nat.  Bank  v.  Harrison,  57  N.  J. 
Eq.  91. 

A  Statute  proclaimed  that  the  office  of  com- 
missioner of  agriculture  "  be  hereby  declared 
an  elective  office."  The  court  said:  "The 
word  hereby  imparts  no  additional  meaning  to 
the  statute.  It  means,  by  this  act,  or  by  this 
statute;  nothing  more.  The  statute  would  re- 
ceive, and  necessarily  receive,  the  same  inter- 
pretation—  accomplish  the  same  result  — 
without  it  as  it  does  or  can  do  with  it."  Lane 
v.  Kolb,  92  Ala.  636. 

Executory  Contract  —  Hereby  Sell.  —  By  an 
agreement  between  the  parties,  the  plaintiff 
contracted  to  sell  to  the  defendant  the  ice  con- 
tained in  his  two  icehouses,  the  defendant 
agreeing  to  take  the  ice  during  the  month  of 
August  and  to  pay  therefor  a  certain  price  per 
ton.  Although  the  words  "  hereby  sell  "  were 
used  in  the  writing  between  the  parlies,  the 
agreement  was  held  to  be  executory.  Rien- 
deau  v.  Bullock,  (Supm.  Ct.  Gen.  T.)  20  N.  Y. 
Supp.  976,  66  Hun  (N.  Y.)  628. 

Same  —  Grant.  —  But  "  hereby  granted  "  has 
been  held  to  import  an  immediate  transfer  of 
title.    Wright  v.  Roseberry,  121  U.  S.  496. 

3.  Hereditament.  —  2  Black.  Com.  17;  Co. 
Litt.  6  a;  Challis  on  Real  Prop.  38;  Lloyd  v. 
Jones,  6  C.  B.  8r,  60  E.  C.  L.  81;  Owens 
v.  Lewis,  46  Ind.  508;  Oskaloosa  Water  Co.  v. 
Board  of  Equalization,  84  Iowa  412;  New  York 
v.  Mabie,  13  N.  Y.  159;  Canfield  v.  Ford,  28 
Barb.  (N.  Y.)  338;  Canal  Com'rs  v.  People,  5 
Wend.  (N.  Y.)  453;  Exp.  Leland,  1  Nott  &  M. 
(S.  Car.)  463;  Barton  v.  Rushton,  4  Desaus. 
(S.  Car.)  384;  Dunlap  v.  Gibbs,  4  Yerg. 
(Tenn.)  97. 

Double  Meaning.  —  The  word  has  to  some 
extent  a  double  meaning.  When  used  in  re- 
lation to  land  it  sometimes  denotes  the  land 
itself  as  a  physical  object,  and  sometimes  the 
estate  in  the  land.  Challis  on  Real  Prop.  38. 
"  When  applied  to  realty  it  generally  denotes 
the  subject  of  property,  apart  from  its  nature 
and  extent,  but  when  applied  to  personalty  it 
docs  not  then  denote  the  subject,  but  signifies 
some  inheritable  right  of  which  the  subject  is 
susceptible."    Wharton's  L.  Lex. 

Fee.  —  The  settled  sense  of  the  word  is  to 
denote  such  things  as  may  be  the  subject- 
matter  of  inheritance,  but  not  the  inheritance 
itself,  and  it  cannot  therefore,  by  its  own  in- 
trinsic force,  enlarge  an  estate  prima  facie  a 
life  estate  into  a  fee.  Moor  v.  Denn,  2  B.  & 
P.  251,  reversing  Denn  v.  Moor,  1  B.  &  P.  558, 
and  affirming  Denn  y,  Mellor,  5  T.  R.  558. 

Compared  with  Tenement.  (See  also  Tene- 
ment.)  —  "  It  is  not  so  strong  a  word  as'  tene- 
ment; '  it  is  merely  a  description  of  the  thing 
itself,  and  not  of  the  quality  of  it  or  the  in- 
terest in  it."  Lord  Kcnyon,  C.  J.,  in  Doe  v. 
Allen.  8  T.  R.  497. 
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porcal.  Corporeal  hereditaments,  which  lie  in  livery,  consist  of  those  which 
are  substantial  and  permanent,  visible,  and  tangible.  They  are  comprehended 
under  the  general  denomination  "land."1  Incorporeal  hereditaments  are 
heritable  rights  issuing  out  of  things  corporate,  or  concerning,  or  annexed  to, 
or  exercisable  within  the  same.2    These  are  classified  by  Blackstone  as  advow- 


In  Nellis  v.  Munson,  108  N.  Y.  458,  it  was 
said:  "  Thus  it  is  said  by  elementary  writers 
that  the  word  hereditaments  is  more  extensive 
in  its  signification  than  '  land  '  or  '  tenements,' 
and  signifies  anything  capable  of  being  in- 
herited; and  as  applied  to  realty  is  divided 
into  corporeal  and  incorporeal." 

Fixtures.  —  In  Bemis  v.  First  Nat.  Bank,  63 
Ark.  625,  it  was  said:  "  This  means  substan- 
tially (according  to  our  view  of  it)  the  same  as 
the  expression  '  and  all  the  improvements 
thereon,'  a  phrase  of  common  use  in  our  west- 
ern country  to  denote  whatever  has  the  char- 
acter of  a  physical  fixture  at  the  time,  and  is 
generally  comprehended  in  the  words  '  ap- 
purtenances,' hereditaments,  etc.,  and  in  this 
case  made  to  come  under  the  last  designation 
expressly  in  the  habendum  clause." 

Underground  Railroad.  —  A  railroad  company 
was  authorized  by  a  special  act  to  construct  an 
underground  railroad.  The  act  provided  that 
with  respect  to  any  land  which  was  the  road- 
way or  footway  of  any  street  the  company 
should  not  be  required  wholly  to  take  that  land 
or  any  part  of  the  surface  thereon,  but  might 
appropriate  and  use  the  subsoil  and  under  sur- 
face. The  company,  to  construct  a  tunnel 
under  a  roadway,  removed  the  subsoil  and  built 
an  arch  in  brickwork.  It  was  held  that  the 
interest  of  the  company  in  the  tunnel  was  a 
hereditament.  Metropolitan  R.  Co.  v.  Fowler, 
(1892)  I  Q.  B.  165,  affirmed  (1893)  A.  C.  416. 

Toll  Bridge  Held  a  Hereditament.  —  See 
Meason's  Estate,  4  Watts  (Pa.)  341. 

Hereditament  Held  Not  to  Include  Railroad 
Company's  Right  of  Way.  —  See  Great  Western 
R.  Co.  v.  Swindon,  etc..  Extension  R.  Co.,  22 
Ch.  D.  685,  9  App.  Cas.  792.  Compare  De- 
Camp  v.  Hibernia  Underground  R.  Co.,  47 
N.  J.  L.  52. 

Gas  Company.  —  In  Rex  v.  Shrewsbury,  3  B. 
&  Ad.  216,  23  E.  C.  L.  58,  it  was  held  that  a 
gas  company  was  ratable  as  an  occupier  of  the 
land  in  which  its  pipes  were  placed,  within  a 
power  to  rate  hereditaments. 

Market  Tolls.  —  In  Colebrooke  v.  Tickell,  4 
Ad.  &  El.  916,  31  E.  C.  L.  230,  it  was  held  that 
market  tolls  were  not  ratable  under  a  power 
to  rate  any  land,  house,  shop,  warehouse,  or 
other  building,  tenement,  or  hereditament. 

A  Privilege  of  Shooting  on  land  has  been  held 
not  to  be  a  hereditament.  Dayrell  v.  Hoare, 
12  Ad.  &  El.  356,  40  E.  C.  L.  67. 

Annuity.  —  In  Stafford  v.  Buckley,  2  Ves.  170, 
Lord  Hardwicke  said  that  an  annuity  in  fee 
granted  out  of  the  four  and  one-half  per  cent, 
duties  upon  goods  exported  from  the  West 
Indies  was  a  personal  hereditament. 

Condition  on  Bond  —  Heirloom. — Hereditament 
includes  whatever  may  be  inherited,  and  ex- 
tends to  a  movable,  such  as  an  heirloom,  and 
even  to  the  condition  of  a  bond  which  may  de- 
scend to  a  man  from  his  anceslor.  Mitchell 
v.  Warner,  5  Conn.  518.  See  also  Winchester's 
Case,  3  Coke  2  6. 


A  condition  the  benefit  of  which  may  de- 
scend to  a  man  from  his  ancestor  is  said  to  be 
a  hereditament.  Barton  v.  Rushlon,  4  Desaus. 
(S.  Car.)  384. 

Executory  Devise.  —  A  debtor  assigned  his 
property  for  the  benefit  of  his  creditors  in  the 
following  language:  "All  and  singular  the 
lands,  tenements,  and  hereditaments."  Upon 
the  queslion  whether  an  executory  devise 
passed,  the  court  said:  "  Nor  would  the  word 
hereditament  seem  to  be  sufficiently  specific 
or  comprehensive  to  pass  the  interest  of  the 
assignor  thus  acquired  under  the  will.  For 
this  term  has  relation  to  all  such  immova- 
ble things,  whether  corporeal  or  incorporeal, 
which  a  man  may  have,  to  him  and  his  heirs, 
by  way  of  inheritance;  and  although  a  word 
of  very  great  extent,  comprehending  whatever 
may  be  inherited,  or  come  to  the  heir,  be  it 
real,  personal,  or  mixed,  and  although  it  is 
not  holden,  or  lieth  not  in  tenure."  Rash's 
Estate,  2  Pars.  Eq.  Cas.  (Pa.)  161. 

A  Term  of  Years  is  not  a  hereditament.  New 
York  v.  Marble,  13  N.  Y.  159. 

But  the  term  has  been  extended  to  include 
leaseholds.  Tomkins  v.  Jones,  22  Q.  B.  D. 
599- 

Advowson  Held  a  Hereditament.  —  Westfailing 
v.  Westfaling,  3  Atk.  460;  Crompton  v.  Jar- 
ratt,  30  Ch.  D.  298. 

Ferry  Franchise.  —  See  Reg.  v.  Cambrian  R. 
Co.,  L.  R.  6  Q.  B.  427.  And  see  the  title  Fer- 
ries, Vol.  12,  pp.  I088,  IO98. 

1.  Land.  (See  also  Land,  and  the  title  Real 
Property.)  —  2  Black.  Com.  17;  3  Kent's 
Com.  401;  Wms.  Real  Prop.  10;  Rex  v. 
Shrewsbury,  3  B.  &  Ad.  216,  23  E.  C.  L.  58. 

"  The  phrase  [corporeal  hereditaments] 
therefore  includes  only  lands  regarded  as  a 
physical  object  and  legal  estates  of  inheritance 
in  possession."    Challis  on  Real  Prop.  41. 

Hereditament  Includes  Land.  —  Tomkins  v. 
Jones,  22  Q.  B.  D.  599. 

English  Statute  —  Hereditament  Confined  to 
Corporeal  Hereditament.  —  Pinchin  v.  London, 
etc.,  R.  Co.,  5  De  G.  M.  &  G.  851,  1  Kay  &  J. 
34.  See  also  Colebrooke  v.  Tickell,  4  Ad.  & 
El.  916,  31  E.  C.  L.  230.  But  see  Great  West- 
ern R.  Co.  v.  Swindon,  etc..  Extension  R.  Co., 
9  App.  Cas.  787,  792,  22  Ch.  D.  685;  Reg.  v. 
Cambrian  R.  Co.,  L.  R.  6  Q.  B.  422. 

2.  Incorporeal  Hereditaments.  —  2  Black.  Com. 
19;  3  Kent's  Com.  402;  Marshall  v.  White, 
Harp.  L.  (S.  Car.)  123. 

Easement  and  Hereditament.  (See  also  the 
title  Easements,  vol.  10,  p.  397.) — In  Metro- 
politan R.  Co.  v.  Fowler,  (1892)  1  Q.  B.  171, 
Lord  Esher,  M.  R.,  said:  "  Is  the  interest  a 
mere  easement,  or  is  it  a  hereditament  ?  The 
distinction  between  the  two  has  been  stated  in 
previous  cases;  but  I  think  it  has  been  as  well 
if  not  better  expressed  by  my  brother  Lopes 
than  by  any  judge,  in  Reilly  v.  Booth,  44  Ch. 
D.  26,  although  others  have  come  to  the  same 
conclusion,  viz.,  that  if  the  interest  which  the 
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sons,  tithes,  dignities,  pensions,  franchises,  offices,  commons,  ways,  annuities, 
and  rents.1    The  first  four  of  these  are  unknown  to  American  law.2  Incor- 
poreal hereditaments  lie  in  grant,  being  insusceptible  to  seizin.3  Heredita- 
ments are  also  divided  into  real,  mixed,  and  personal.4 
HEREDITARY.  —  See  note  5. 

HEREIN.  (See  also  the  titles  STATUTES;  Wills.)  —  "  Herein,"  as  used  in 
legal  phraseology,  is  a  locative  adverb,  and  its  meaning  is  to  be  determined 
by  the  context.  It  may  refer  to  the  sections,  the  chapters,  or  the  entire  enact- 
ment in  which  it  is  used  ;  and  this  rule  is  applicable  to  the  construction  of  a 
document  as  well  as  of  a  statute.6 

HEREINAFTER.  —  See  note  7. 

HEREINBEFORE.  —  See  note  8. 

HERETOFORE.  —  See  Hereafter  —  Heretofore,  ante,  p.  336. 
HERIOT.  —  Heriot  is  the  right  of  a  lord  of  a  manor  to  the  best  beast  upon 
the  copyhold  on  the  death  of  the  copyholder.9 

reference  to  the  provision  for  punishment  con- 
tained in  the  act,  and  not  to  that  mentioned  in 
the  Revised  Statutes.  Hartung  v.  People,  26 
N.  Y.  172,  28  N.  Y.  400. 

Previous  Act.  —  "  Not  otherwise  herein  pro- 
vided for,"  in  a  customs  act,  means  provided 
for  in  the  act  in  which  the  words  occur,  and 
not  by  some  previous  act.  Movius  v.  Arthur, 
95  U.  S.  144. 

Will.  —  A  reference  to  legacies  herein  given 
was  held  not  to  refer  to  those  given  in  a  codi- 
cil. Early  v.  Benbow,  2  Coll.  Ch.  Cas.  355. 
See  also  Edmonds  v.  Lowe,  3  Kay  &  J.  318; 
Radburn  v.  Jervis,  3  Beav.  450;  Fuller  v. 
Hooper,  2  Ves.  242;  Jauncey  v.  Any. -Gen.,  3 
Giff.  308;  Byne  v.  Currey,  2  Cromp.  &  M. 
603. 

7.  Hereinafter  will  be  construed  "  herein- 
before "  when  necessary  to  effectuate  the 
meaning  of  the  legislature,  Waring  v.  Cheraw, 
etc.,  R.  Co.,  16  S.  Car.  425;  Creighton  v. 
Pringle,  3  S.  Car.  94;  or  the  intent  of  a  tes- 
tator, Bengough  v.  Edridge,  1  Sim.  173. 

Will  —  Hereinafter  Held  Not  to  Apply  to  a  Cod- 
icil. —  Edmunds  v.  Lowe,  3  Kay  &  J.  318.  See 
Herein,  ante. 

8.  "  Hereinbefore  Contained  "  in  a  statute  has 
reference  to  matters  contained  in  the  section 
in  which  it  is  used,  and  does  not  extend  to 
earlier  portions  of  the  act.  In  re  Cambrian  R. 
Co.,  L.  R.  3  Ch.  278. 

"Hereinbefore  Mentioned,"  used  in  a  second  or 
subsequent  count  of  an  indictment,  does  not 
amount  to  an  allegation  that  qualities  so  de- 
scribed belong  to  the  subject  to  which  they 
are  averred  to  belong  in  a  previous  count,  un- 
less they  are  inseparable  from  it.  The  terms 
arc  merely  descriptive.  Reg.  v.  VVaverton,  17 
Q.  B.  562,  79  E.  C.  L.  562. 

Word  of  limitation. —  In  Taylor  v.  Umatilla 
County,  6  Oregon  404,  it  was  said:  "The 
word  hereinbefore  is  a  word  of  limitation,  and 
such  words,  when  of  unequivocal  meaning 
and  clearly  expressed,  will  prevail  to  limit 
what  goes  before,  to  which  such  words  refer." 

Hereinbefore  in  tho  Sense  of  As  It  Now  Exists. 
—  Sec  VVetmore  v.  Parker,  52  N.  Y.  464. 
8.  2  Black.  Com.  97. 

Heriot.  —  A  heriot  is  a  right  to  take  a  specific 
chattel,  a  right  arising  either  upon  death  or 
alienation  in  a  manor.  It  is  not  of  a  continu- 
ous nature.  Zouche  ?/.  Dalbiac,  L.  R.  10 
Exch.  177. 


owner  has  is  an  interest  in  land  it  is  a  here- 
ditament. An  easement  is  some  right  which 
a  person  has  over  land  which  is  not  his  own; 
but  if  the  land  is  his  own,  if  he  has  an  interest 
in  it,  then  his  right  is  not  an  easement.  You 
cannot  have  an  easement  over  your  own  land  ; 
and  if  your  right  is  an  interest  in  land  it  is  a 
hereditament."    Affirmed  in  (1893)  A.  C.  416. 

Pews.  (See  also  the  title  Pews.)  —  The  right 
to  use  a  pew  ha5  been  held  to  be  an  in- 
corporeal hereditament.  Marshall  v.  White, 
Harp.  L.  (S.  Car.)  123. 

1.  Classification.  —2  Black.  Com.  21.  Rever- 
sions and  remainders  are  by  some  included 
among  incorporeal  hereditamentu,  but  the 
classification  is  regarded  as  incorrect.  Rapalje 
&  Lawrence's  L.  Diet. ;  Williams  on  Real 
Prop.  241,  322.    And  see  Co.  Litt.  47  a. 

Pensions.  —  As  to  the  use  of  this  term  in 
American  law  see  the  title  Pensions. 

Franchises.  —  See  Franchises,  vol.  14,  p.  4, 
and  the  references  there  given. 

Annuities.  —  See  the  title  Annuities,  vol.  2, 
p.  386. 

Commons.  —  See  the  title  Profits  a  Prendre. 

Ways.  —  See  the  titles  Highways,  post; 
Private  Ways. 

Rents.  —  See  Rent  and  the  references  there 
given. 

2.  See  3  Kent's  Com.  403.  And  it  may  be 
questioned  whether  heritable  offices  and  fran- 
chises are  known  to  our  law.  3  Kent's  Com. 
454,  458.    See  the  title  Public  Officers. 

3.  Challis  on  Real  Prop.  41. 

4.  Challis  on  Real  Prop.  39,  40;  Wharton's 
L.  Lex. 

5.  Hereditary.  — "  Hereditary  real  estate  "  in 
a  statute  has  been  held  to  mean  real  estate  of 
an  inheritance.  Douglass  v.  Lewis,  3  N.  Mex. 
345. 

6.  Matter  of  Pearsons,  98  Cal.  608.  Sec  also 
State  v.  Glenn,  7  Heisk.  (Tcnn.)  475. 

So  in  McGill  v.  Municipal  Council,  12  U.  C. 
Q.  B.  44,  it  was  held  that  the  words  "  /<>  n  in 
contained  "  should  be  applied  only  to  the 
clause  of  the  statute  in  which  they  occurred, 
and  not  to  the  whole  act,  that  being  the  more 
obvious,  though  not  the  inevitable,  construc- 
tion. 

Same  —  Amendment.  —  In  'an  act  amendatory 
of  Rev.  Stat.  N.  Y.,  which  provided  that 
"  every  person,  etc.,  shall  be  punished  as 
herein    provide  I,"      '/.<»•<  in    provided"  has 
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HERITAGE.  —  See  note  i. 
HERITOR.  —  See  note  2. 

HIDE.  — The  word  "  hide  "  is  defined  to  be  the  skin  of  an  animal,  either  raw 
or  dressed,  but  more  generally  applied  to  the  undressed  skins  of  the  larger 
domestic  animals,  as  oxen,  horses,  etc.3    To  hide  is  to  conceal.4 

HIGH. —  Elevated;  prominent,  in  a  good  or  bad  sense;5  open;  public; 
common.0 

HIGH  CRIMES  AND  MISDEMEANORS.  —  See  note  7. 
HIGHEST  BIDDER.    (See  also  the  titles  Judicial  Sales;  Sheriff's 
Sales.)  —  See  note  8. 

HIGHROADS.  —  See  the  title  HIGHWAYS, /wf,  p.  343. 


1.  Heritage  —  Stamp  Act.  —  A  statute  pro- 
vided for  stamps  on  contracts  for  the  sale  of 
property  except  lands,  tenements,  heredita- 
ments, or  Heritages.  In  construing  this  pro- 
vision Bruce,  J.,  said:  "  The  word  heritages 
is  a  term  of  Scottish  property  law,  and  I  think 
it  is  used  here  to  include  all  such  rights  aris- 
ing out  of  land  as  are  known  to  and  recog- 
nized by  Scottish  law."  Smelting  Co.  of 
Australia  v.  Inland  Revenue  Com'rs,  (1896)2 
Q.  B.  186. 

2.  Heritor.  —  In  speaking  of  the  meaning  of 
this  word,  as  used  in  Scotch  law,  Halsbury,  L. 
C,  said:  "Whatever  may  be  the  technical 
phraseology,  and  however  it  may  be  cut  down 
by  some  archaeological  considerations  of  Scot- 
tish law,  it  is  admitted  at  the  bar  on  behalf  of 
the  appellants  that  at  all  events  what  we  call 
proprietorship  will  bring  the  person  who  is 
the  proprietor  within  the  caiegory  of  heritors 
under  the  ancient  act."  Glasgow  v.  M'Ewan, 
(1900)  A.  C.  95. 

3.  Healy  v.  Brandon,  66  Hun  (N.  Y.)  521, 
affirmed  142  N.  Y.  681.  See  also  Wads- 
worth  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.) 
41- 

4.  Hide  and  Conceal  Synonymous.  —  See  Cook 
v.  State,  26  Ga.  603;  Sandheger  v.  Hosey,  26 
W.  Va.  224;  and  Conceal  —  Concealment, 
vol.  6,  p.  420. 

5.  High  in  the  Sense  of  Prominent.  —  Massey 
v.  Dunlap,  146  Ind.  358. 

High  Sheriff.  —  See  the  title  Sheriffs,  Mar- 
shals, and  Constables. 

High  Treason.  —  See  the  title  Treason. 

Higher  Applies  to  One  of  Two  Things.  —  The 
trial  court  instructed  the  jurors  that  if  the  evi- 
dence warranted  it  they  might  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  or 
murder  in  the  second  degree,  or  manslaughter, 
and  should  they  entertain  a  reasonable  doubt 
as  to  the  grade  of  crime  of  which  the  defend- 
ant might  be  guilty,  they  should  give  the  de- 
fendant the  benefit  of  the  doubt  and  acquit 
him  of  the  higher  offense.  The  appellant  con- 
tended that  this  was  an  erroneous  statement, 
because  it  supposed  a  doubt  as  to  the  three 
degrees  and  merely  told  the  jurors  that  in 
such  event  they  should  acquit  of  the  highest 
of  the  three,  while  the  statute  referred  to  a 
doubt  as  to  any  of  the  degrees  and  declared  that 
there  could  be  a  conviction  of  only  the  lower. 
The  appellate  court  said:  "  This  criticism  is 
not  without  some  plausibility,  but  the  lan- 
guage of  the  instruction  cannot  be  magnified 
into  a  reversible  error.  In  its  grammatical 
meaning  the  word  higher  means  one  of  two 


things,  and  it  is  not  to  be  presumed  that  the 
jury  understood  it  in  any  other  sense,  or  were 
at  all  led  astray  by  the  instruction.  Of  course 
the  use  of  the  statutory  language  would  have 
been  better."  People  v.  Newcomer,  118  Cal. 
270. 

6.  In  U.  S.  v.  Rodgers,  150  U.  S.  258,  it  was 
said:  "  The  term  high,  in  one  of  its  significa- 
tions, is  used  to  denote  that  which  is  common, 
open,  and  puDlic.  Thus  every  road  or  way  or 
navigable  river  which  is  used  freely  by  the 
public  is  a  high  way." 

7.  High  Crimes  and  Misdemeanors.  —  "When 

the  words  high  crimes  ayid  misdemeanors  are 
used  in  prosecution  by  impeachment,  the 
words  high  crimes  have  no  definite  significa- 
tion, but  are  merely  used  to  give  greater  solem- 
nity to  the  charge."  Dissenting  opinion  in 
State  v.  Lazarus,  39  La.  Ann.  186,  citing  4 
Black.  Com.  5  and  note.  See  also  the  title 
Impeachment,  post. 

In  State  v.  Knapp.  6  Conn.  417,  it  was  said: 
"  Sigh  crimes  and  misdemeanors,  says  Rus- 
sell, '  are  such  immoral  and  unlawful  acts  as 
are  nearly  allied  and  equal  in  guilt  to  fel- 
ony, yet  owing  to  some  technical  circumstance 
do  not  fall  within  the  definition  of  felony.' 
1  Russell  on  Crimes  61." 

8.  Good  Faith.  —  The  highest  bidder  must  be 
understood  as  the  person  who  makes, "the 
highest  bid  in  good  faith.  Gray  z*.  Veirs,  33 
Md.  22. 

In  Fairfax  v.  Hopkins,  2  Cranch  (C.  C.)  13?, 
the  court  said :  "  The  land  was  to  be  sold  to  the 
highest  bidder;  meaning,  unquestionably,  the 
highest  bona  fide  bidder;  and  unless  there 
be  at  a  sale  more  than  one  such  bidder,  the 
sale  cannot  be  made  to  the  highest  bidder,  be- 
cause where  there  is  only  one  there  can  be  no 
comparison.  The  word  '  highest '  was  used 
in  order  that  there  should  be  no  sale  unless 
there  should  be  a  real  competition." 

In  Lovejoy  v.  Lunt,  48  Me.  377,  it  was  held 
that  the  term  highest  bidder  in  a  statute  au- 
thorizing collectors  to  sell  real  estate  for  unpaid 
taxes  meant  the  one  who  would  pay  the 
taxes  for  the  least  quantity  of  the  land.  See 
also  the  title  Tax  Sale. 

Money  Compensation.  —  A  statute  provided 
that  street- railroad  franchises  should  be  sold 
to  the  highest  bidder.  It  was  held  that  by 
highest  bidder  was  meant  the  bidder  bidding 
the  highest  in  money,  and  that  the  franchise 
could  not  be  sold  to  the  higjiest  bidder  in 
square  yards  of  gravel  pavement.  Buckner 
v.  Hart,  52  Fed.  Rep.  835,  affirmed  54  Fed. 
Rep.  925. 
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HIGH  SCHOOL.  (See  also  the  title  Schools,  Universities,  and  Col- 
leges.) —  A  high  school  may  be  defined  as  a  school  where  the  higher  branches 
of  a  common-school  education  are  taught.1 

HIGH  SEAS.  (See  also  the  titles  Admiralty  Jurisdiction,  vol.  i,  pp. 
649,  668 ;  Fish  and  Fisheries,  vol.  13,  p.  560;  Navigable  Waters.)  —  At 
common  law  the  expression  "  high  seas,"  when  used  in  reference  to  the  juris- 
diction of  the  court  of  admiralty,  included  all  oceans,  seas,  bays,  channels, 
rivers,  creeks,  and  waters  below  low-water  mark,  and  where  great  ships  could 
go,  with  the  exception  only  of  such  parts  of  such  oceans,  etc.,  as  were  within 
the  body  of  some  county.* 

HIGH-WATER  MARK.  (See  also  the  title  BOUNDARIES,  vol.  4,  pp.  818, 
825.)  —  The  term  "high  water,"  when  applied  to  the  sea  or  to  a  river  where 
the  tide  flows,  has  a  definite  meaning.  The  line  is  marked  by  the  periodical 
flow  of  the  tide,  excluding  the  advance  of  waters  above  this  line  in  the  one 
case  by  winds  and  storms,  and  in  the  other  by  freshets  or  floods.  But  in 
respect  to  fresh-water  rivers,  the  term  is  altogether  indefinite,  and  the  line 
marked  uncertain.  It  has  no  fixed  meaning  in  the  sense  of  high-water  mark 
when  applied  to  a  river  where  the  tide  ebbs  and  flows,  and  should  never  be 
adopted  as  a  boundary  in  the  case  of  fresh-water  rivers,  by  intendment  or  con- 
struction, whether  between  states  or  individuals.    It  may  mean  any  stage  of 


1.  Primary  School.  —  Whitlock  v.  State,  30 
Neb.  815.  In  this  case  it  was  held  that  the 
term  did  not  mean  a  mere  primary  school 
within  a  statute  dedicating  lands  to  a  city  for 
a  h  iijh  school. 

In  Atty.-Gen.  v.  Butler,  123  Mass.  306,  it 
was  said:  "  The  meaning  of  high  school  is 
well  settled,  in  the  laws  and  usages  of  the 
commonwealth,  to  be  a  school  in  which  higher 
branches  of  learning  are  taught  than  in  the 
common  schools." 

2.  High  Seas.  —  The  Mecca,  (1895)  P.  D.  107. 
Sec  also  Reg.  v.  Anderson,  L.  R.  I  C.  C.  161; 
Reg.  v.  Carr,  10  Q.  B.  D.  76. 

In  U.  S.  v.  Grush,  5  Mason  (U.  S.)  290,  it 
was  held  by  Mr.  Justice  Story,  in  the  United 
States  Circuit  Court,  that  the  term  high  seas, 
in  its  usual  sense,  expresses  the  uninclosed 
ocean  or  that  portion  of  the  sea  which  is  with- 
out the  fauces  terra  on  the  seacoast,  in  contra- 
distinction to  that  which  is  surrounded  or 
inclosed  between  narrow  headlands  or  prom- 
ontories. It  was  the  open  uninclosed  waters 
of  the  sea  which  constituted  the  high  sens,  in 
his  judgment.  See  also  U.  S.  v.  Rodgers,  150 
U.  S.  254;  U.  S.  v.  Morel,  13  Am.  Jur.  279; 
U.  S.  v.  Furlong,  5  Wheat.  (U.  S.)  184;  U.  S. 
v.  Wiltberger,  5  Wheat.  (U.  S.)  76;  U.  S.  v. 
Robinson,  4  Mason  (U.  S.)  307;  Manley  v. 
People,  7  N.  Y.  300. 

Tidal  Waters.  —  In  Morgan  v.  Nagodish,  40 
La.  Ann.  246,  it  was  held  that  high  setts  means 
that  portion  of  the  sea  which  washes  the  open 
coast,  and  docs  not  include  the  combined  salt 
and  fresh  waters  which,  at  high  tide.  Hood 
the  banks  of  an  adjacent  bay,  bayou,  or 
lake. 

Rivers,  Harbors,  Basins,  Bays,  etc.,  out  of  the 
limits  of  any  particular  country  arc  generally 
denominated  high  teat.  Anonymous,  Hempst. 
(U.  S.)  413,  1  Fed.  Cas.  No.  447,  citing  2  Hale 
P.  C.  12-16. 

"  If  the  words  be  taken  according  to  the 
common  understanding  of  mankind,  if  they 
be  taken  in  their  popular  and  received  sense, 
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the  high  seas,  if  not  in  all  instances  confined 
to  the  ocean  which  washes  a  coast,  can  never 
extend  to  a  river  about  half  a  mile  wide,  and 
in  the  interior  of  a  county."  U.  S.  v.  Wiltber- 
ger, 5  Wheat.  (U.  S.)  94.  * 

Port.  —  In  a  piracy  act  the  words  were  held 
by  Story,  J.,  to  mean  "  any  waters  on  the  sea- 
coast  which  are  without  the  boundaries  of  low- 
water  mark,  although  such  waters  may  be  in 
a  roadstead  or  bay  within  the  jurisdictional 
limits  of  a  foreign  government."  U.  S.  v. 
Ross,  1  Gall.  (U.  S.)  624. 

In  In  re  Ross,  140  U.  S.  471,  it  was  said: 
"Congress  has  provided  for  the  punishment  of 
murder  committed  upon  the  high  seas,  or  any 
arm  or  bay  of  the  sea  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular 
stale;  and  has  provided  that  the  trial  of  all 
offenses  committed  upon  the  high  seas,  out  of 
the  jurisdiction  of  any  particular  state,  shall 
be  in  the  district  where  the  offender  is  found  or 
into  which  he  is  first  brought.  The  term  high 
seas  includes  waters  on  the  seacoast  without  the 
boundaries  of  low-water  mark;  and  the  waters 
of  the  port  of  Yokohama  constitute,  within  the 
meaning  of  the  statute,  high  seas." 

Great  Lakes.  —  In  U.  S.  v.  Rodgers,  150  U. 
S.  249,  it  was  held  that  the  Great  Lakes  were 
high  seas  within  the  meaning  of  the  United 
States  Revised  Statutes.  Compare  F.x  p. 
Byers,  32  Fed.  Rep.  406;  Miller's  Case,  Brown 
Adm.  156;  Johnson  v.  21  Bales,  etc.,  2  Paine 
(U.  S.)  619. 

Long  Island  Sound  as  part  of  the  high  seas, 
see  Manley  v.  People,  7  N.  Y.  295. 

Ocean.  —  In  U.  S.  v.  New  Bedford  Bridge,  1 
Woodb.  &  M.  (U.  S.)  487,  it  was  said:  "But  I 
apprehend  that,  in  crimes,  the  seas  or  the  hfpA 
seas  or  the  ocean  mean  much  the  same." 

High  Seas  Seas.  —  In  Anonymous,  Hempst. 
(U.  S.)  413,  1  Fed.  Cas.  No.  447,  ii  was  said 
that  there  is  a  distinction,  correctly  speaking, 
between  high  seas  and  seas,  but  the  distinc- 
tion is  nice  and  not  frequently  attended  to. 
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the  water  above  its  ordinary  height,  and  the  line  will  fluctuate  with  every 
varying  freshet  or  flood  that  may  happen.1 

HIGHWAY  COMMISSIONERS.  —  See  the  title  Highway,  post,  and  refer- 
ences there  given. 

HIGHWAY  CROSSING.  —  See  the  title  CROSSINGS,  vol.  8,  p.  335. 

HIGHWAY  ROBBERY.  —  See  the  title  Robbery. 


1.  Howard  v.  Ingersoll,  13  How.  (U.  S.)  423. 

Tidal  Water.  —  In  Gerrish  v.  Union  Wharf, 
26  Me.  395,  it  was  said:  "  The  place  to  which 
tides  ordinarily  flow  at  high  water  becomes 
thereby  a  well-defined  line  or  mark,  which  at 
all  times  can  be  ascertained  without  diffi- 
culty." 

Ordinary  High-water  Mark.  —  High-water 
mark  means  ordinary  high-water  mark. 
Stover  v.  Jack,  60  Pa.  St.  339;  Galveston  v. 
Menard,  23  Tex.  349;  Webber  v.  Richards,  I 
G.  &  D.  114. 

In  New  Jersey  Zinc,  etc.,  Co.  v.  Morris 
Canal,  etc.,  Co.,  44  N.  J.  Eq.  398,  it  was  held 
that  the  high-water  line  is  determined  by  the 
flow  of  the  medium  high  tide  between  the 
spring  and  neap  tides. 

In  Plumb  v.  McGannon,  32  U.  C.  Q.  B.  14,  it 
was  said:  "  The  evidence  does  not  show  what 
the  limit  of  the  highest  ordinary  state  of  the 
river  is,  or  was,  as  that  would  seem  to  be 
the  proper  limit  of  high-water  mark,  and  not 
the  highest  limit  thai  the  water  reaches  in  the 
course  of  the  year;  for  the  great  flow  caused 
by  the  melting  of  the  snow  and  ice,  and  by 
the  spring  rains,  or  by  other  unusual  floods  or 
causes,  is  to  be  excluded  in  determining  the 
limit  of  high-water  mark.  The  true  limit 
would  appear  to  be,  by  analogy  to  tidal 
waters,  the  average  height  of  the  river  after 
the  great  flow  of  the  spring  has  abated  and 
the  river  is  in  its  ordinary  state."  See  also 
Blundell  v.  Catterall,  5  B.  &  Aid.  268,  7  E.  C. 


L.  91;  Atty.-Gen.  v.  Chambers,  18  Jur.  779; 
Grahame  v.  Brown,  12  U.  C.  C.  P.  418. 

Rivers.  —  The  term  high-water  mark,  when 
applied  to  a  nontidal  river,  means  the  highest 
limit  reached  by  the  water  when  the  river  is 
unaffected  by  freshets  and  contains  its  natural 
and  usual  flow.  Morrison  v.  Skowhegan  First 
Nat.  Bank,  88  Me.  155.  See  also  St.  Louis, 
etc.,  R.  Co.  v.  Ramsey,  53  Ark.  314;  Hough- 
ton v.  Chicago,  etc.,  R.  Co.,  47  Iowa  370. 

High-water  mark  as  a  line  between  the 
public  and  .  riparian  owners  on  navigable 
waters,  where  there  is  no  ebb  and  flow  of 
the  tide,  is  to  be  determined  by  examining 
the  bed  and  banks  and  ascertaining  where  the 
presence  and  action  of  the  water  are  so  com- 
mon and  usual  as  to  mark  upon  the  soil  of  the 
bed  a  character  distinct  from  that  of  the  banks 
in  respect  to  vegetation  as  well  as  the  nature 
of  the  soil.  It  is  co-ordinate  with  the  limit  of 
the  bed  of  the  water,  and  that  only  is  to  be 
considered  the  bed  which  the  water  occupies 
so  long  and  continuously  as  to  wrest  it  from 
vegetation  and  destroy  its  value  for  agricul- 
tural purposes.  In  re  Minnetonka  Lake  Im- 
provement, 56  Minn.  513;  Si.  Louis,  etc.,  R. 
Co.  v.  Ramsey,  53  Ark.  314.  See  also  Hough- 
ton v.  Chicago,  etc.,  R.  Co.,  47  Iowa  370. 

High-water  mark  is  the  line  which  the  river 
impresses  upon  the  soil  by  covering  it  for  suffi- 
cient periods  to  deprive  it  of  vegetation  and  to 
destroy  its  value  for  agriculture.  Paine  Lum- 
ber Co.  v.  U.  S.,  55  Fed.  Rep.  864. 
342  Volume  XV. 


HIGHWAYS. 


By  H.  T.  Tiffany. 

t  What  Constitutes  a  Highway,  350. 

1.  In  General,  350. 

2.  Characteristics  of  Highways,  351. 

a.  User  by  Individuals,  351. 

b.  Cul  de  Sac  as  Highway,  351. 

n.  Classes  of  Highways,  352. 

1.  City  Streets  and  Sidewalks,  352. 

2.  Footways,  352. 

3.  State  Roads,  352. 

4.  Neighborhood  Roads,  352. 

5.  Section-line  Roads,  352. 

6.  Pent  Roads,  353. 

7.  Town  Ways,  353. 

Ill  Evidence  as  to  Highway  Character,  353. 

IV.  Establishment  of  Highways,  353. 

1.  General  Considerations,  353. 

2.  Official  Proceedings  in  General,  354. 

3.  Necessity  or  Desirability  of  Highway,  354. 

a.  In  General,  354. 

b.  Benefit  to  Individuals,  355. 

c.  Expenses  Involved,  355. 

d.  Indemnity  to  Municipality ,  355 

e.  Terminus  of  Highway,  356. 

f.  Interference  with  Turnpike,  356 

g.  Legislative  Question,  356. 

h.  Who  May  Object,  356. 

4.  Where  Highway  May  Be  Located,  357. 

a.  On  Public  Property  Appropriated  to  Public  Use,  357. 

b.  Over  Navigable  Waters,  357. 

c.  On  Railroad  Property,  357. 

d.  On  Existing  Highway,  357. 

e.  Across  Private  Property,  358. 

(1)  ///  General,  358. 

(2)  Buildings  and  Fixtures,  358. 

(3)  Yards  and  I nclosures,  358. 

(4)  Orchards  and  Gardens,  358. 

5.  Width  of  Highway,  359. 

6.  Application  for  Highway,  359. 

a.  Necessity,  359. 

b.  Qualifications  of  Applicants,  359. 

c.  Sufficiency  of  Application,  360. 

( 1 )  ///  General,  360. 

(2)  Showing  as  to  jurisdiction,  361. 

(3)  Description  of  Proposed  Highway,  361. 

(4)  Showing  as  to  Qualifications  of  Applicants,  362. 

(5)  Names  of  Landowners,  362. 

(6)  Statement  of  Relief  Sought,  362. 

(7)  Duplicity,  363. 

(8)  Amendment,  363. 
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(a)  In  General,  363. 

(b)  Addition  or  Withdrawal  of  Names,  363. 
d.  Variance,  363. 

7.  Notice,  365. 

a.  Necessity,  365. 

(1)  In  General,  365. 

(2)  Waiver  of  Notice,  366. 

(3)  Notice  of  Adjournment,  366. 
Sufficiency  of  Notice,  366. 

(1)  7Y/«^  0/  Giving  Notice,  366. 

(2)  Formal  Requisites  —  Signature  and  Seal,  367. 

(3)  Statement  of  Time,  367. 

(4)  Statement  of  Place,  367. 

(5)  Statement  of  Proposed  Action,  367. 

(6)  Description  of  Route,  368. 

(7)  Description  of  Land  and  Landowners,  368. 

(8)  Personal  Notice,  368. 

(#)       General,  368. 
(£)  7#  Owners  of  Land,  369. 
(<-)  7^  Occupants  of  Land,  369. 
(//)  7^  Town,  369. 

(9)  Posting  of  Notice,  370. 
(10)  Actual  Notice,  370. 

Proof  of  Notice,  370. 

(1)  /«  General,  370. 

(2)  Affidavit,  371. 

(3)  <?/  Officers,  371. 

(4)  Recital  in  Order,  371. 

(5)  Recital  of  Facts,  371. 
Record  Must  Show  Notice,  371. 

8.  Commissioners  or  Viewers,  372. 

a.        General,  372. 
Necessity,  372. 
Order  for  View,  372. 

(1)  Description  of  Road,  372. 

(2)  Purpose  of  Road,  373. 
</.  Selection  and  Appointment,  373. 

Who  May  Act,  2,11- 

(1)  Petitioners,  373. 

(2)  Relationship  or  Affinity,  374. 

(3)  Taxpayers,  374. 

(4)  Freeholders,  375. 

(5)  Owners  of  Land  Affected,  375. 

(6)  Officers  in  Previous  Proceedings,  375. 

(7)  Waiver  of  Objections,  375. 

(8)  Showing  in  Record,  375. 

/.  Number  of  Officials  Who  Must  Act,  376. 
i?<?  Taken,  377. 

(1)  /;z  General,  377. 

(2)  Waiver  of  Defects,  377. 

(3)  Showing  in  Record,  378. 
^.  #;z^  Place  of  Action,  378. 
/.  Mode  of  Procedure,  378. 

Improper  Conduct,  379. 

(1)  Entertainment  by  Parties  Interested,  379. 

(2)  Parte  Communications,  379. 

(3)  ///^«/  379. 

(4)  7Y;/z^  <?/  Objection,  379. 
Adjournment,  379. 
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I.  Change  of  Decision,  379. 
m.  Reviewers,  379. 
9.  Report  or  Return,  380. 

a.  In  General,  380. 

b.  Time  of  Making,  380. 

c.  Description  of  Highway,  380. 

d.  Reference  to  Improiements,  381. 

e.  Statement  as  to  Necessity  of  Highway,  381. 

f.  Signing  of  Report,  382. 

g.  Modification  and  Amendment,  382. 
//.  Objections,  382. 

10.  Order  for  Establishment,  383. 

a.  In  General,  383. 

b.  Description  of  Highway,  383. 

c.  Statement  of  Necessity  of  Highway,  384. 
d   Conditional  Order,  384. 

e.  Time  of  Rendition,  385- 
/.  Filing,  385. 

g.  Rescission,  385. 

11.  Appeal  and  Certiorari,  385. 

12.  Record  of  Proceedings,  387. 

13.  Collateral  Attack,  387. 

14.  Successive  Petitions,  389. 

15.  Curative  Acts,  389. 

16.  Opening  of  Highway,  390. 

0.  /«  General,  390. 

7/W  /or  Opening,  390. 

f .  Description  in  Proceedings  to  Be  Followed,  390. 
Width  to  Be  Opened,  391. 

<r.  Removal  of  Buildings  and  Fences,  391. 
/.  Injunction,  391. 

17.  Establishment  by  Estoppel,  391. 

V.  Ascertainment,  Resurvey,  and  Record  of  Existing  Highways,  39? 

1.  Of  Highways  Created  by  User,  391. 

2.  Of  Highways  Established  by  Statutory  Proceedings,  392. 

3.  Evidence  of  Location,  392. 
VL  Alteration  of  Highways,  392. 

1.  ///  General,  392. 

2.  Conditional  Alteration,  393. 

3.  Proceedings,  393. 

<z.  Statute  to  Be  Followed,  393. 
^.  Application,  394. 
Notice,  394. 

Viewers  or  Commissioners,  395. 
<*•  CWf,  395- 

/.  Appeal  and  Certiorari,  395. 

4.  Relocation  and  Straightening  of  Road,  395. 

5.  Rights  of  landowners,  39 ij. 

VII.  Vacation  or  Discontinuance  of  Highways,  396. 

1.  Reasons  for  Vacation,  396. 

2.  What  Roads  May  Be  Vacated,  396. 

3.  Vacation  of  Part  of  Highway,  397. 

4.  Conditional  Vacation,  397. 

5.  W7//*?  J/ay  Vacate,  398. 

6.  Proceedings,  399. 

«.  Statutory  Method  to  Be  Folloiced  399. 

Petition,  399. 

Notice,  399. 
</.  Remonstrance,  400 
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e.  Commissioners  or  Viewers,  400. 

f.  Report  or  Return,  400. 

g.  Order  for  Vacation,  401. 

//.  Appeal  and  Certiorari,  401. 

7.  Effect  of  Vacation,  402. 

8.  Collateral  Attack,  402. 

9.  Injunction,  402. 

10.  Successive  Petitions,  402. 

11.  Rights  of  Abutting  Owners,  402. 

12.  Vacation  ////plied from  Alteration,  404. 
VIII.  Abandonment  and  Nonuser,  404. 

1.  In  General,  404. 

2.  Character  of  Nonuser,  405. 

3.  Duration  of  Nonuser,  405. 

4.  Acceptance  of  Other  Highway,  405. 

5.  Abandonment  of  /'art  of  Width,  405. 

6.  Statutory  Abandonment,  406. 

tf.  Cy  Unopened  Highway,  406. 

<y  Higliway  Already  Opened,  407. 

IX.  Estoppel  to  Claim  Highway,  408. 
X.  Improvements  and  Repairs,  408. 

1.  In  General,  408. 

2.  Petition  for  Improi>ement,  409. 

3.  Contract  for  Repairs,  409. 

4.  Injuries  to  Private  Property,  409. 

5.  Use  of  Materials,  410. 
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CROSS-REFERENCES. 


For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
title  STREETS  AND  HIGHWA  YS. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject  see  the 
following  titles  in  this  work:  ABUTTING  OWNERS,  vol.  1,  p.  224; 
ANIMALS,  vol.  2,  p.  341;  BICYCLES,  vol.  4,  P-  15;  BOUNDARIES,  vol. 
4,  p.  756;  BRIDGES,vo\.  4,  p.  918;  COUNTIES,  vol.  7,  p.  898;  COUNTY 
COMMISSIONERS,  vol.  7,  p.  975  ;  CROSSINGS,  vol.  8,  p.  335  ;  DEDICA- 
TION, vol.  9,  p.  20;  DRAINS  AND  SEWERS,  vol.  10,  p.  220;  EMINENT 
DOMAIN,  vol.  10,  p.  1043;  LAW  OF  THE  ROAD;  MUNICIPAL  COR- 
PORATIONS; NUISANCES;  PRESCRIPTION;  PRIVATE  WAYS; 
STREETS  AND  SIDEWALKS;  TAXATION;  TURNPIKES. 

I.  What  Constitutes  a  Highway  —  1.  In  General.  —  Every  thoroughfare 
which  is  used  by  the  public,  and  is,  in  the  language  of  the  English  books, 
"  common  to  all  the  king's  subjects,"  is  a  highway.1  The  term  "  highway  " 
includes  turnpikes  and  plank  roads,  they  differing  from  ordinary  highways 
merely  in  the  fact  that  the  cost  of  construction  and  maintenance  is  reimbursed 
by  a  toll.8  Railroads  are  also  highways,3  as  are  navigable  rivers,4  canals,6 
ferries,6  and  public  bridges  with  the  approaches  thereto.7  A  public  square  is 
likewise  stated  to  be  a  highway.8  These  peculiar  classes  of  highways  are, 
however,  all  considered  under  other  titles  in  this  work,9  and  this  article  will  be 
restricted  to  public  ways  intended  and  fitted  for  use  by  ordinary  vehicles  or 
foot  passengers. 

statutory  Use  of  Term.  —  The  meaning  of  the  term  "highway,"  when  used  in 
a  statute,  depends  upon  the  legislative  intent,  and  no  fixed  rule  in  regard 

1.  Definition.  —  3  Kent's  Com.  432;  Mobile,  New  Hampshire. — Thompson  v.  Androscog- 
etc,  R.  Co.  v.  Davis,  130  111.  146.  gin  River  Imp.  Co.,  54  N.  H.  549. 

2.  Turnpike  as  Highway.  —  Com.  v.  Wilkin-  Wisconsin.  —  Yates  v.  Judd,  18  Wis.  118. 
son,  16  Pick.  (Mass.)  175,  26  Am.  Dec.  654;  And  see  the  title  Navigable  Waters. 
Buncombe  Turnpike  Co.  v.  Baxter,  10  Ired.  L.  5.  Canal  as  Highway. —  Rex  v.  Kent  County, 
(32  N.  Car.)  222.    And  see  the  title  Turn-  13   East  220;    Farnum  v.  Blackstone  Canal 
pikes.  Corp.,  1  Sumn.  (U.  S.)  46;  Barnett  v.  Johnson, 

Plank  Roads. — Craig  v.  People,  47  111.  487;  15  N.  J.  Eq.  481;   Rogers  v.  Bradshaw,  20 

Plank-Road  Co.  v.  Thomas.- 20  Pa.  St.  91;  Ft.  Johns.  (N.  Y.)  735.    And  see  the  title  Canals. 

Edward,  etc.,  Plank  Road  Co.  v.  Payne,  17  vol.  5,  p.  ill. 

Barb.  (N.  Y.)  567;   Rensselaer,  etc.,  Plank  6.  Ferry  as  Highway.  —  Rex  v.  Nicholson,  12 

Road  Co.  v.  Wetsel,  21  Barb.  (N.  Y.)  56.  East  334;  Peter  v.  Kendal,  6  B.  &  C.  703,  13 

3.  Railroad  as  Highway.  —  Rex  v.  Severn,  E.  C.  L.  299;  Dundy  v.  Chambers,  23  111.  369; 
etc.,  R.  Co.,  2  B.  &  Aid.  646;  Flint,  etc.,  Mills  v.  Learn,  2  Oregon  215.  And  see  the 
R.  Co.  v.  Gordon,  41  Mich.  420;  Beekman  v.  title  Ferries,  vol.  12,  p.  1086. 

Saratoga,  etc.,  R.  Co.,  3  Paige  (N.  Y.)  74,  22  7.  Bridge  as  Highway.  —  Malone  v.  State. 

Am.  Dec.  679;   Erie,  etc.,  R.  Co.  v.  Casey,  51  Ala.  55;   Pittsburg,  etc..  Pass.  R.  Co.  v. 

26   Pa.  St.  287.     And   see   the   title   Rail-  Point  Bridge  Co.,  165  Pa.  St.  37,  35  W.  N.  C. 

roads.  (Pa.)  393.    See  the  title  Bridges,  vol.  4,  p.  918. 

4.  River  as  Highway  —  England.  —  Bourke  v.  8.  Public  Square. —  Com.  v.  Bowman,  3  Pa. 
Davis,  44  Ch.  D.  110.  St.  206;  State  v.  Long,  94  N.  Car.  896;  State 

United  States.  —  Georgetown  v.  Alexandria  -v.  Eastman,  109  N.  Car.  785;  State  v.  Wilkin- 

Canal  Co.,  12  Pet.  (U.  S.)  91.  son,  2  Vt.  480,  21  Am.  Dec.  560.    And  see 

Alabama.  —  Olive  v.  State,  86  Ala.  88.  Portland  f.  Whittle,  3  Oregon  126.    See  also 

Indiana.  —  Porter  v.  Allen,  8  Ind.  ],  65  Am.  the  title  Parks  and  Public  Squares. 

Dec.  750;  Sherlock  v.  Bainbridge,  41  Ind.  35,  9.  See  the  Titles  referred  to  in  the  preceding 

13  Am.  Rep.  302.  notes. 
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thereto  can  be  given; 1  and  so  it  may  be  decided  not  to  include  streets  in  a 
city  when  used  in  a  particular  statute.2 

The  Term  "  Road  "  is  frequently  used  as  synonymous  with  "highway,"  3  but 
it  does  not  appear  to  have  any  fixed  legal  meaning.4 

2.  Characteristics  of  Highways  —  a.  User  by  Individuals. — As  stated  in 
the  definition,  a  highway  must  be  open  generally  to  public  use,  this  being, 
indeed,  the  distinguishing  mark  of  a  highway  ;  5  but  if  it  is  so  open  it  is  imma- 
terial that  but  few  individuals  are  in  a  position  to  make  use  of  it,6  and  its 
character  as  a  highway  is  not  affected  even  by  the  fact  that  it  furnishes  access 
or  egress  to  but  a  single  property  owner.7 

b.  Cul  DE  Sac  as  Highway.  —  It  is  now  settled  that  a  cul  de  sac  may  be 
a  highway,  or,  in  other  words,  that  it  is  not  essential  that  the  highway  be 
open  at  both  ends  so  as  to  form  a  thoroughfare,  but  it  may  be  closed  at  one 
end  by  private  lands  or  buildings.8    But  it  has  been  decided  in  England  that 


1.  "  Highway  "  Used  in  Different  Senses  in  Stat- 
ute.—  See  Glass  v.  State,  30  Ala.  529;  Napier 
u.  State,  50  Ala.  169;  Comer  v.  State,  62  Ala. 
320;  Hickok  v.  Plattsburgh,  41  Barb.  (N.  Y.) 
130. 

2.  Not  Necessarily  Inclusive  of  Streets.  — 
Tucker  v.  Conrad,  103  Ind.  355;  Cleaves  v. 
Jordan,  34  Me.  9. 

So  the  term  "  highway  "  as  used  in  a  statute 
imposing  a  penalty  upon  a  railroad  com- 
pany for  failure  to  erect  signboards  at  high- 
way crossings  was  held  not  to  apply  to  streets 
in  a  city.  Mobile,  etc.,  R.  Co.  v.  State,  51 
Miss.  137.  But  see  Mobile,  etc.,  R.  Co.  v. 
Davis,  130  111.  146. 

3.  Term  "Road."  —  Holbrook  v.  McBridc,  4 
Gray  (Mass.)  215;  Stedman  v.  Southhridge, 
17  Pick.  (Mass.)  162;  Vantilburgh  v.  Shann,  24 
N.  J.  L.  740;  Brace  v.  N.  Y.  Cent.  R.  Co.,  27 
N.  Y.  269;  Heiple  v.  East  Portland,  13  Ore- 
gon 97. 

4.  Sec  Chollar-Potosi  Min.  Co.  v,  Kennedy, 
3  Nev.  361,  93  Am.  Dec.  409. 

5.  Must  Be  Open  to  Public  Use  —  England.  — 
Sutcliff  v.  Greenwood,  8  Price  535;  Rex  v. 
Cumberworth,  3  B.  &  Ad.  108,  23  E.  C.  L.  38. 

Connecticut.  —  Peck  v.  Smith,  I  Conn.  103,  6 
Am.  Dec.  216. 

Illinois.  —  Madison  v.  Gallagher,  159  111. 
105;  Schmisseur  v.  Penn,  47  111.  App.  278. 

Iowa.  —  Bankhead  v.  Brown,  25  Iowa  540. 

Massachusetts.  —  Jones  v.  Andover,  6  Pick. 
(Mass.)  62;  Parks  v.  Boston,  8  Pick.  (Mass.) 
227,  19  Am.  Dec.  322. 

Michigan.  —  People  v.  Jackson,  7  Mich.  432, 
74  Am.  Dec.  729;  People  v.  Beaubien.  2 
Dougl.  (Mich.)  256:  Macomber  v.  Nichols,  34 
Mich.  212.  22  Am.  Rep.  522. 

Missouri.  —  State  v.  Proctor,  90  Mo.  334. 

New  Hampshire.  —  Makepeace  v.  Worden,  I 
N.  II.  16. 

New  York. — Jackson  v.  Hathaway,  15 
Johns.  (N.  Y.)  447,  8  Am.  Dec.  263. 

So  a  road  that  can  be  advantageously  used 
by  the  public  only  by  trespassing  on  private 
properly  is  not  properly  a  public  highway. 
Ayrcs  v.  Richards,  41  Mich.  680. 

Right  to  Use  Not  Continuous.  —  It  has  been 
decided  that  a  municipality  mav  take  a  con- 
veyance of  a  right  to  use  a  road  as  a  public 
highway  during  the  winter  months  only,  with 
a  further  ri^ht  of  entering  (hereon  during 
other  portions  of  the  year  for  the  purpose  of 


making  repairs.  Hughes  v.  Bingham,  135 
N.  Y.  347. 

6.  Immaterial  that  Way  Accommodates  Few  In- 
dividuals. —  Washington  Ice  Co.  v.  Lay,  103 
Ind.  48;  Bankhead  v.  Brown,  25  Iowa  540; 
Metcalf  v.  Bingham,  3  N.  H.  459;  Clark  v. 
Boston,  etc.,  R.  Co.,  24  N.  H.  118;  Proctor  v. 
Andover,  42  N.  H.  348;  Decker  v.  Menard 
County,  (Tex.  Civ.  App.  1894)  25  S.  VV.  Rep. 
727.  Compare  Witter  v.  Harvey,  1  McCord  L. 
(S.  Car.)  67,  10  Am.  Dec.  650.  See  also  infra, 
this  title,  Establishment  of  Highways —  Arecessity 
or  Desirability  of  Highway  —  Benefit  to  Individ- 
uals. 

7.  Use  by  One  Person  Only.  —  Johnson  v.  Clay- 
ton County,  61  Iowa  89;  Pagels  v.  Oaks,  64 
Iowa  198;  Lazzell  v.  Garlow,  44  W.  Va.  466; 
Lewis  v.  Washington,  5  Gratt.  (Va.)  265; 
Varner  v.  Martin,  21  W.  Va.  534. 

But  Where  the  Object  of  a  proposed  highway 
was  to  make  an  outlet  for  a  property  owner 
who  had  already  access  toone  highway,  it  was 
held  that  the  second  way  must  be  considered 
as  a  private  way  and  not  a  highway.  Richards 
v.  Wolf,  82  Iowa  358,  31  Am.  St.  Rep.  501. 

8.  Cul  de  Sac  as  Highway  —  England.  — 
Rughby  Charity  v.  Merry  weather,  11  East  375, 
note  a;  Souch  v.  East  London  R.  Co.,  42  L.  J. 
Ch.  477,  L.  R.  16  Eq.  108,  21  W.  R.  590;  Bate- 
man  v.  Bluck,  18  Q.  B.  870,  83  E.  C.  L.  870,  14 
Eng.  L.  &  Eq.  69;  Young  v.  Cuthbertson,  1 
Macq.  H.  L.  455;  Reg.  v.  Burney,  31  L.  T.  N. 
S.  828;  Bourke  v.  Davis,  44  Ch.  D.  110,  62  L. 
T.  N.  S.  34,  38  W.  R.  167. 

Connecticut.  —  Pcckham  v.  Lebanon,  39 
Conn.  235;  Goodwin  v.  Wcthcrsfickl,  43  Conn. 
447- 

Illinois.  —  Sheaff  v.  People,  87  111.  189,29 
Am.  Rep.  49. 

Indiana.  —  Adams  v.  Harrington,  114  Ind. 
66;  Moore  v.  Angc,  125  Ind.  562. 

Kansas.  —  Masters  v.  McIIolland,  12  Kan. 
17;  City  Cemetery  Assoc.  v.  Mcninger,  14 
Kan.  312. 

Maine.  —  Bartlett  v.  Bangor,  67  Me.  460. 

Massachusetts.  —  Danforth  v.  Durell,  8  Allen 
(Mass.)  242. 

Michigan.  —  People  v.  Jackson,  7  Mich.  432 
74  Am.  Dec.  729;  Fields  v.  Colby,  102  Mich. 
449- 

New  Jersey.  —  State  v.  Bishop,  39  N.  J.  L. 
226. 

New  York.  —  People  v.  Kingman,  24  N.  Y. 
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HIGHWA  YS. 


Section-line  Eoads, 


a  way  cannot  be  a  public  highway  if  neither  end  connects  with  other  high- 
ways. 1 

II.  Classes  of  Highways  —  1.  City  Streets  and  Sidewalks.  —  Giving  to  the 
term,  for  the  purposes  of  this  article,  the  restricted  meaning  above  stated,  it 
will  include  streets  in  a  city  2  and  sidewalks  thereon.3  These  will,  however, 
be  here  considered  only  in  so  far  as  the  same  principles  are  applicable  to  them 
as  to  country  roads,  so  as  to  render  it  inadvisable  or  impracticable  to  treat 
them  separately,  and  questions  of  a  nature  peculiar  to  them  will  be  treated 
in  another  article.4 

2.  Footways.  —  The  term  "highway"  also  includes  footways  other  than 
sidewalks.5 

3.  State  Eoads.  —  What  is  known  in  some  sections  as  a  state  road  is  a  high- 
way laid  out  by  the  direct  authority  of  the  state,  generally  between  distant 
places  and  through  different  counties,  to  supply  a  want  felt  by  a  large  district 
of  country,  which  because  of  the  diversity  of  interests  the  local  authorities 
are  not  always  willing  to  supply.6 

4.  Neighborhood  Roads.  —  What  is  known  in  some  sections  as  a  "neighbor- 
hood road"  is  a  highway,  since  it  is  open  to  the  use  of  all,  though  it  is  kept  in 
repair  by  and  is  subject  to  the  control  of  the  persons  in  the  neighborhood.7 

5.  Section-line  Eoads.  —  Section-line  roads  are  highways  running  upon  sec- 
tion lines  under  statutory  provisions  that  such  lines  shall  be  public  highways.8 


559;  People  v.  Van  Alstyne.  3  Keyes  (N.  Y.) 
35;  McCarthy  v.  Whalen,  19  Hun  (N.  Y.)  503; 
Saunders  v.  Townsend,  26  Hun  (N.  Y.)  308; 
Vandemark  v.  Porter,  40  Hun  (N.  Y.)  397. 

Rhode  Island.  —  Greene  v.  O'Connor,  18  R. 
I.  56. 

Texas.  —  Decker  v.  Menard  County,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  727. 

Wisconsin.  —  Schatz  v.  Pleil,  56  Wis.  429. 

1.  Opening  at  Neither  End.  —  Young  v.  Cuth- 
bertson,  1  Macq.  H.  L.  455;  Bailey  v.  Jamie- 
son,  1  C.  P.  D.  329,  34  L.  T.  N.  S.  62.  See 
also  State  v.  Price,  21  Md.  449. 

2.  City  Streets  —  United  Stales.  —  Cincinnati 
v.  White,  6  Pet.  (U.  S.)  431. 

Florida.  —  State  v.  Putnam  County,  23  Fla. 
632;  Duval  County  v.  Jacksonville,  36  Fla. 
196. 

Illinois.  —  Mobile,  etc.,  R.  Co.  v.  Davis,  130 
111.  146;  Ohio,  etc.,  R.  Co.  v.  People,  39  III. 
App.  473- 

Indiana. — Indianapolis  v.  Croas,  7  Ind.  9; 
State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep. 
117;  Tucker  v.  Conrad,  103  Ind.  355. 

Massachusetts.  —  Davis  v.  Smith,  130  Mass. 
113;  Stone  v.  Bean,  15  Gray  (Mass. )42;  Drake 
*.  Lowell,  13  Met.  (Mass.)  292;  Fales  v.  Dear- 
born, 1  Pick.  (Mass.)  345. 

Michigan.  —  Detroit  v.  Blackeby,  21  Mich. 
84,  4  Am.  Rep.  450. 

New  York.  —  Brace  v.  New  York  Cent.  R. 
Co.,  27  N.  Y.  269. 

Ohio.  —  Morris  z>.  Bowers,  Wright  (Ohio) 
749- 

Oregon.  —  Heiple  v.  East  Portland,  13  Ore- 
gon 97. 

Pennsylvania.  —  Penny  Pot  Landing,  16  Pa. 
St.  79;  Road  from  Fitzwater  St.,  etc.,  4  S.  &  R. 
(Pa.)  106. 

Vermont.  —  State  v.  Wilkinson,  2  Vt.  480,  21 
Am.  Dec.  560. 

3.  Sidewalk  as  Highway  —  United  States.  — 
Providence  v.  Clapp,  17  How.  (U.  S.)  161. 

Connecticut.  —  Noyes  v.  Ward,  19  Conn.  263; 
Manchester  v.  Hartford,  30  Conn.  118. 


Illinois.  —  Bloomington  v.  Bay,  42  111.  503. 
Indiana.  —  Debolt  v.  Carter,  31  Ind.  355; 
State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep. 
117;  Taber  v.  Grafmiller,  109  Ind.  206. 

Massachusetts.  —  Drake  v.  Lowell,  13  Met. 
(Mass.)  292;  Boston,  etc..  R.  Co.  v.  Boston,  140 
Mass.  87. 

Minnesota.  —  Furnell  v.  St.  Paul,  20  Minn. 
117;  Young  v.  Waterville,  39  Minn.  196. 

New  Hampshire.  —  Hall  v.  Manchester,  40 
N.  H.  410. 

Wisconsin.  —  James  v.  Portage,  48  Wis.  677; 
Cronin  v.  Delavan,  50  Wis.  375. 

4.  Streets  and  Sidewalks,  —  See  the  title 
Streets  and  Sidewalks. 

5.  Footways.  —  Allen  v.  Ormond,  8  East  4; 
Rex  v.  Burgess,  2  Burr.  908;  Reg.  v.  Saintiff, 
6  Mod.  255;  Reg.  v.  Cluworth,  6  Mod.  163,  1 
Salk.  359;  Mercer  v.  Woodgate,  L.  R.  5  Q.  B. 
26;  Thrower's  Case,  1  Vent.  208;  Tyler  v. 
Sturdy,  108  Mass.  196;  Boston,  etc.,  R.  Co. 
v.  Boston,  140  Mass.  87. 

6.  State  Roads  —  Kansas.  —  State  v.  Shawnee 
County,  28  Kan.  431;  Topeka  v.  Russam,  30 
Kan.  550. 

Michigan.  —  People  v.  Ingham  County,  20 
Mich.  95;  Davis  v.  Ontonagon  County,  64 
Mich.  404;  Pearsall  v.  Eaton  County,  71  Mich. 
438;  Delta  LumberCo.  v.  Board  of  Auditors,  71 
Mich.  572;  Pearsall  z>.  Eaton  County,  74  Mich. 
558;  Davies  v.  Saginaw  County,  89  Mich.  295. 

Minnesota.  —  State  v.  Macdonald,  26  Minn. 
445- 

Pennsylvania.  —  Penn  Tp.  Road,  66  Pa.  St. 
461. 

Wisconsin.  —  Jensen  v.  Polk  County,  47  Wis. 
298. 

7.  Neighborhood  Roads. — Kissingers.  Hansel- 
man,  33  Ind.  80;  State  v.  Pettis,  7  Rich.  L.  (S. 
Car.)  390;  State  v.  Harden,  11  S.  Car.  360. 

8.  Section-line  Roads.  —  Casey  v.  Kilgore,  14 
Kan.  478;  Hughes  v.  Milligan,  42  Kan.  396; 
Rose  v.  Washington  County,  42  Neb.  1;  Barry 
v.  Deloughrey,  47  Neb.  354;  Oyler  v.  Ross,  48 
Neb.  211 ;  Henry  v.  Ward,  49  Neb.  392;  Wells  v. 
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6.  Pent  Roads.  —  The  fact  that  gates  may  be  legally  constructed  across  a 
highway,  thus  making  it  a  "pent  road,"  does  not  deprive  it  of  the  character 
of  a  highway.1 

7.  Town  Ways.  —  Though  the  term  "town  way,"  as  referring  to  ways  laid 
out  by  the  town  authorities,  is  occasionally  used  in  the  New  England  states  in 
contradistinction  to  the  term  "highway, "  meaning  by  the  latter  term  ways 
laid  out  by  the  county  authorities,  it  is  nevertheless  recognized  that  such  town 
ways  are  properly  highways,  they  being  freely  open  to  the  use  of  the  public.2 

HI  Evidence  as  to  Highway  Character.  —  While  the  existence  of  a  high- 
way at  a  certain  place  is  generally  to  be  shown  by  evidence  of  its  establish- 
ment by  statutory  proceedings  3  or  by  prescription  or  dedication,  evidence  that 
a  road  has  been  used  and  traveled  by  the  public  generally  as  a  highway,  and  is 
treated  and  kept  in  repair  as  such  by  the  local  authorities,  raises  a  legal  pre- 
sumption that  the  road  is  a  public  highway,4  though  this  presumption  is  not, 
it  seems,  conclusive.5  Conversely,  the  failure  of  the  authorities  to  make 
repairs  when  these  are  needed  may  tend  to  show  that  the  road  is  not  a  high- 
way,6 as  may  the  fact  that  the  land  has  never  been  used  by  the  public  and 
has  been  taxed  by  the  municipality  and  sold  for  such  taxes.7  So  the  institu- 
tion of  proceedings  by  the  commissioners  to  lay  out  a  highway  is  strong 
evidence  that  there  was  no  pre-existing  road.8  But  an  order  refusing  to 
discontinue  an  alleged  highway  on  the  ground  that  the  road  is  not  a  highway 
is  no  evidence  that  it  is  not  one.9 

IV.  Establishment  of  Highways  —  1.  General  Considerations.  —  A  highway 
may  become  such  by  various  methods.  The  principles  applying  to  the 
creation  of  highways  by  lapse  of  time  or  adverse  user  are  considered  under 
other  titles,10  as  is  the  question  of  the  dedication  of  lands  for  highways.11  A 
highway  may  also  be  created  by  direct  act  of  the  legislature, 12  and  in  certain 


Pennington  County,  2  S.  Dak.  I,  39  Am.  St. 
Rep.  758;  Smith  v.  Pennington  County,  2  S. 
Dak.  14;  Keen  v.  Fairview  Tp.,  S  S.  Dak.  558; 
Dowdle  v.  Cornue,  9  S.  Dak.  126. 

1.  Presence  of  Gates  Immaterial  —  Connecticut. 
—  Blakeslee  v.  Tyler,  55  Conn.  396. 

New  Hampshire.  —  Proctor  v.  Andover,  42 
N.  H.  348,  362. 

North  Carolina. — Andrews  z\  Beam,  97  N. 
Car.  315. 

Vermont.  —  Whitingham  v.  Bowen,  22  Vt. 
317;  Wolcott  v.  Whitc^mb,  40  Vl.  40;  French 
v.  Holt,  53  Vt.  364;  Bridgman  v.  Hardwick,  67 
Vt.  132. 

Virginia.  —  Tench  v.  Abshire,  90  Va.  768. 

2.  Town  Ways  —  Maine.  —  Cleaves  v.  Jordan, 
34  Me.  9;  Waterford  v.  Oxford  County,  59  Me. 
450. 

Massachusetts.  —  Flagg  v.  Flagg,  16  Gray 
(Mass.)  175;  Harding  v.  Med  way,  10  Met. 
{Mass.)  469;  Jones  v.  Andover,  6  Pick.  (Mass.) 
62,  9  Pick.  (Mass.)  154;  Parks  v.  Boston,  8 
Pick.  (Mass.)  227,  19  Am.  Dec.  322;  Com. 
v..  Boston,  16  Pick.  (Mass.)  444;  Valentine  v. 
Boston,  22  Pick.  (Mass.)  80;  Blackstone  v. 
Worcester  County,  108  Mass. -68. 

3.  Evidence.  —  See  infra,  this  title,  Establish- 
ment of  Highways  —  Record  of  Proceedings. 

4.  Presumption  from  Use  and  Recognition  — 
Arkansas.  —  Stater'.  Hester,  21  Ark.  193;  State 
v.  Moore,  23  Ark.  550;  State  v.  Hagood,  23 
Ark.  553. 

Illinois.  —  Daniels  v.  People,  21  III.  439. 
New  Jersey.  —  Stale   v.    Sncdcker,    30  N. 
J.  L.  80. 

Texas.  —  McWhorter  v.  State,  43  Tex.  666; 
Burns  v.  Slate,  12  Tex.  App.  269;  Michel  v. 
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State,  12  Tex.  App.  108;  Hall  v.  State,  13  Tex. 
App.  269. 

See  also  Oliver  v.  Loftin,  4  Ala.  240;  State 
v.  Ramsey,  76  Mo.  398,  and  cases  cited  in  the 
next  note.  See  also  infra,  this  title,  Obstruc- 
tions and  Encroachments  —  What  Are  Highways 
Subject  to  Obstruction  —  Evidence  of  Highway 
Character. 

5.  Presumption  Not  Conclusive — Arkansas. — 
McKibbin  v.  State,  40  Ark.  480;  Howard  v. 
State.  47  Ark.  438. 

Illinois.  —  Eyman  v.  People,  6  111.  4;  Nealy 
v.  Brown,  6  111.  10;  Chicago,  etc.,  R.  Co.  v. 
Adler,  56  111.  344;  Illinois  Cent.  R.  Co.  v. 
Benton,  69  111.  174;  Logan  County  v.  People, 
116  III.  466,  affirming-  17  111.  App.  49. 

Iowa.  —  Brown  v.  Jefferson  County.  16  Iowa 
330- 

Montana. — State  v.  Auchard,  (Mont.  1898) 
55  Pac.  Rep.  361. 

6.  Failure  to  Repair.  —  Lewiston  v.  Proctor, 
27  III.  414. 

7.  Nonuser  and  Taxation.  —  Trerice  v.  Bar- 
tcau,  54  Wis.  99. 

8.  Proceedings  to  Establish.  —  Shields  v.  Ross, 
158  III.  214. 

9.  Refusal  to  Discontinue.  —  Com.  v.  Petitclcr, 
110  Mass.  62. 

10.  Prescription.— See  the  titles  Adverse  Pos- 
session, vol.  1,  p.  787;  Prescription. 

11.  Dedication.  —  See  the  title  Dedication, 
vol.  9,  p.  20, 

12.  Creation  by  Legislature. —  Henry  v,  Ward, 
49  Neb.  392;  People  v.  Flagg,  46  N.  Y.  401; 
People  v.  Queens  County,  112  N.  Y.  585; 
Mailer  of  Central  Park  Com'rs,  51  Barb  (N. 
Y.)  277;  People  v.  McDonald.  4  II  un  (N.  Y.)  187. 
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Establishment  of  Highways.  HIGHWA  YS.      Necessity  or  Desirability  of  Highway, 

cases  temporary  highway  rights  may  exist  over  land  abutting  on  a  highway.1 
No  methods  of  establishing  a  highway  other  than  those  enumerated  are,  it 
seems,  recognized  by  the  law.8  The  creation  of  highways  by  statutory  pro- 
ceedings for  their  establishment  will  be  here  considered,  and  likewise  a  few 
cases  in  which,  as  regards  particular  persons,  their  existence  cannot  be  denied, 
on  principles  analogous  to  those  of  estoppel. 

The  Taking  of  Private  Property  for  highway  purposes  is  considered  elsewhere.3 

2.  Official  Proceedings  in  General.  —  The  question  what  officers  or  court  shall 
decide  upon  the  question  of  the  establishment  is  determined  wholly  by  the 
state  statute,  and  a  consideration  thereof  is  not  called  for  here. 

When  Questions  Considered.  —  It  has  been  decided  that  the  questions  involved 
may  be  considered  by  a  body  vested  with  jurisdiction  thereof  at  a  special  or 
extra  session  4  or  at  an  adjourned  meeting,5  and  that  the  hearing  of  the  appli- 
cation may  be  adjourned  to  a  subsequent  day,6  provided  this  involves  no 
violation  of  the  statute,7  and  provided  due  notice  of  the  time  and  place  of  the 
adjourned  meeting  is  given.8 

3.  Necessity  or  Desirability  of  Highway  —  a.  In  General.  — To  authorize 
the  establishment  of  a  highway  it  must  be  shown  to  be  of  public  convenience 
or  utility.9  It  need  not  be  shown  to  be  an  absolute  necessity;  that  it  is 
required  by  public  convenience  is  sufficient.10  In  view  of  the  varying  circum- 
stances of  each  particular  case,  no  general  rule  can  be  stated  for  determining 
the  propriety  of  establishing  the  highway,  but  the  existence  of  other  means  of 
communication,  whether  or  not  it  is  a  public  highway,  is  to  be  considered.11 
And  it  is  said  that  the  condition  of  population,  the  location  of  markets,  the 
character  of  the  soil,  and  the  physical  features  of  the  locality  are  all  to  be 
considered. 12    That  the  use  of  the  highway  will  be  for  purposes  of  pleasure 


1.  Highway  Rights  on  Abutting  Land.  —  See 

infra,  User  for  Passage  and  Transit  —  Right  of 
Traveler  to  Pass  on  Abutting  Land. 

2.  Highways  Established  Only  in  Recognized 
Ways.  —  See  U.  S.  v.  Schwarz,  4  Cranch  (C. 
C.)  t6o;  U.  S.  v.  Emery,  4  Cranch  (C.  C.)  270; 
Grube  v.  Nichols,  36  111.  92;  Louisville,  etc., 
R.  Co.  v.  Survant,  96  Ky.  197;  Rowell  v. 
Montville,  4  Me.  270:  Kennedy  v.  Williams, 
87  N.  Car.  6;  State  v.  Marble,  4  Ired.  L.  (26  N. 
Car.)  318;  Gaines  v.  Merryman,  95  Va.  660. 

3.  Taking  of  Private  Property.  —  See  the  title 
Eminent  Domain,  vol.  10,  p.  1043. 

4.  Special  or  Extra  Session.  —  White  v.  Flem- 
ing, 114  Ind.  560;  Fleenerz\  Claman,  126  Ind. 
166;  Loesnitz  v.  Seelinger,  127  Ind.  422. 

5.  Adjournment.  —  Burkleo  v.  Washington 
County,  38  Minn.  441;  Yankton  County  v. 
Klemisch,  (S.  Dak.  1898)  76  N.  W.  Rep.  312. 

6.  Iowa.  —  Woolsey  v.  Hamilton  County,  32 
Iowa  130. 

Kansas. —  Masters  v.  McHolland,  12  Kan. 
17. 

Maine.  —  Weymouth  v.  York  County,  86  Me. 
391;  Brown  v.  Mosher,  83  Me.  ru. 

New  Hampshire.  —  Hampstead's  Petition, 
19  N.  H.  343. 

New  Jersey.  —  State  v.  Vanbuskirk,  21  N.  J. 
L.  86. 

South  Dakota.  —  Issenhuth  v.  Baum,  (S. 
Dak.  1898)  76  N.  W.  Rep.  928. 

7.  Wilson  v.  Atkin.  80  Mich.  247;  State  v. 
Castle,  44  Wis.  670. 

8.  See  infra,  this  section,  AToticc. 

9.  Public  Convenience  —  Iowa.  —  Richards  v. 
Wolf,  82  Iowa  358,  31  Am.  St.  Rep.  501. 

Kansas.  —  Lockerman  v.  Chase  County,  27 


Kan.  659;  Butts  v.  Geary  County,  7  Kan.  App. 
302. 

Massachusetts.  —  Com.  v.  Sawin,  2  Pick. 
(Mass.)  547. 

New  Hampshire.  —  Dudley  v.  Cilley,  5  N.  H. 
558;  Dudley  v.  Butler,  10  N.  H.  281;  Goodwin 
v.  Milton,  25  N.  H.  458;  Underwood  v.  Bailey, 
59  N.  H.  480. 

New  York.  —  Matter  of  Lawton,  (County 
Ct.)  22  Misc.  (N.  Y.)  426. 

Virginia.  —  Linkenhoker  v.  Graybill,  80  Va. 
835. 

10.  Green  v.  Elliott,  86  Ind.  53;  Fritch  v. 
Patterson,  149  Ind.  455;  Com.  v.  Cambridge, 
7  Mass.  158. 

11.  Other  Means  of  Communication. — Opp  v. 

Timmons,  149  Ind.  236;  Haywaid  v.  Bath,  38 
N.  H.  179;  In  re  Alteration  of  Four-Corner 
Road,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  458, 
59  Hun  (N.  Y.)  618;  King  v.  Black  well,  96  N. 
Car.  322.  Compare  Bradford  v.  Cole,  8  Fla. 
263. 

12.  Other  Considerations.  —  Opp  v.  Timmons, 

149  Ind.  236. 

Special  Cases  Stated.  —  It  was  held  that  where 
the  desired  terminus,  a  body  of  water,  was 
reached  by  the  construction  of  part  of  the  pro- 
posed highway,  an  extension  thereof  of  over 
eight  hundred  feet  running  along  the  bank 
would  not  be  authorized.  In  re  East  Hamp-  , 
ton,  (Supm.  Ct.  App.  Div.)  47  N.  Y.  Supp.  269. 

But  where  a  gap  of  about  two  hundred  feet 
existed  between  two  highways,  it  was  held 
proper  to  establish  a  new  highway  to  close 
such  gap.  People  v.  Moore,  (Sunm.  Ct.  Gen. 
T.)  39  N.  Y.  St.  Rep.  881,  affirmed  129  N.  Y. 
639- 
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HIGH  IVA  YS.      Necessity  or  Desirability  of  Highway, 


merely  will  not  prevent  its  establishment.1  But  it  cannot  be  laid  out  merely 
for  purposes  of  ornament.3  The  fact  that  the  proposed  highway  is  upon  a 
road  which  might  otherwise  become  a  highway  by  prescriptive  use  is  imma- 
terial.3 

b.  Benefit  to  Individuals.  —  While  a  highway  cannot  be  established 
merely  for  the  benefit  of  an  individual,*  its  establishment  will  not  be  refused 
merely  because  the  primary  benefit  therefrom  will  inure  to  one  individual 
whose  property  will  be  reached  thereby.5 

c.  Expenses  Involved.  —  The  damages  which  will  be  incurred  and  all 
other  elements  of  expense  may  be  considered.6  And  in  this  connection  the 
financial  ability  of  the  municipality  to  bear  the  expense  may  be  considered.7 

d.  Indemnity  to'  Municipality.  —  While  the  highway  should  not  be 
established,  if  not  of  public  necessity,  merely  because  the  petitioner  or  another; 
person  agrees  to  indemnify  the  municipality  against  damages  and  costs,8  the 
fact  of  such  agreement  does  not  show  an  absence  of  public  necessity.9  In 


1.  Use  for  Pleasure  Purposes.  —  Higginson  v. 
Nahant,  II  Allen  (Mass.)  530,  where  it  was 
held  to  be  proper  to  lay  out  a  town  way  merely 
for  the  purpose  of  providing  access  to  places 
on  private  lands  for  the  purpose  of  affording 
to  the  public  an  opportunity  of  enjoying  the 
natural  scenery.  See  also  Bryan  v.  Branford, 
50  Conn.  246. 

2.  Ornamental  Purposes.  —  Woodstock  v.  Gal- 
lup, 28  Vt.  537,  where  it  was  held  that  a  high- 
way could  not  be  laid  out  merely  for  the 
purpose  of  ornament  and  improvement  of  the 
court-house  grounds,  though  these  matters 
might  be  considered  in  determining  its  con- 
venience and  necessity. 

3.  Possible  Existence  by  Prescription.  —  Opp  v. 
Timmons,  149  Ind.  236. 

4.  Benefit  of  Individuals.  —  Lockerman  v. 
Chase  County,  27  Kan.  659;  Underwood  v. 
Bailey,  59  N.  H.  480;  London  Britain  Road, 
13  Lane.  Bar  (Pa.)  207;  Snow  v.  Sandgate,  66 
Vt.  451. 

The  Right  to  a  Private  Road  to  furnish  a  prop- 
erty owner  with  access  or  egress  as  provided 
by  a  statute  seems  in  one  case  to  have  been 
considered  ground  for  refusing  to  establish  a 
public  highway  for  the  purpose  of  furnishing 
access  or  egress  to  two  or  three  individuals 
only.  Matter  of  Lawton,  (County  Ct.)  22 
Misc.  (N.  Y.)  426. 

5.  Individual  Benefit  Not  Ground  for  Refusing 
Highway  —  California.  —  Sherman  v.  Buick, 
32  Cal.  255. 

Iowa.  —  Bankhead  v.  Brown,  25  Iowa  540; 
Phillips  v.  Watson,  63  Iowa  28;  Pagels  :'. 
Oaks,  64  Iowa  198. 

Kansas. — Masters  v.  McIIolland,  12  Kan.  17. 

Massachusetts.  —  Denham  v.  Bristol  County, 
108  Mass.  202. 

New  York.  —  Matter  of  Whitcstown,  (County 
Ct.)  24  Misc.  (N.  Y.)  150. 

Ohio.  —  Ferris  v.  Bramble,  5  Ohio  St.  113. 

Texas.  —  Deckers'.  Menard  County,  (Tex. 
Civ.  App.  1898)  25  S.  W.  Rep.  727;  Galveston, 
etc.,  R.  Co.  v.  Baudat,  18  Tex.  Civ.  App.  595. 

Vermont.  —  Paine  v.  Leicester,  22  Vt.  44; 
Robinson  v.  Winch,  66  Vt.  110;  Brock  :•.  Bar- 
net,  57  Vt.  172. 

Virginia.  —  Lewis  v.  Washington,  5  Gralt. 
(Va.)  265. 

Sec  also  supra,  this  title,  What\Constitutes  a 
Highway —  Characteristics  of  Highways —  User 
by  Individuals. 


In  Johnson  v.  Clayton  County,  61  Iowa  89, 
it  was  held  that  a  public  highway  might  prop- 
erly be  established,  although  the  only  land- 
owner to  whose  property  it  furnished  access 
objected  thereto,  it  being  considered  that  the 
public  had  a  right  of  access  to  such  an  indi- 
vidual for  such  purposes  as  procuring  his  serv- 
ices as  a  juror  or  witness. 

6.  Expenses  of  Highway  —  Connecticut.  — 
Perkins  v.  Andover,  31  Conn.  603;  Hoadley  v. 
VVaterbury,  34  Conn.  38;  Howe  v.  Ridgefie'.d, 
50  Conn.  594. 

Indiana.  —  Crossley  v.  O'Brien,  24  Ind.  325, 
87  Am.  Dec.  329;  Rominger  v.  Simmons,  8& 
Ind.  453. 

Iowa.  —  Nelson  v.  Goodykoonlz,  47  Iowa  32.. 
Kansas.  —  Lockerman  v.  Chase  County,  27 
Kan.  659;  Butts  v.  Geary  County,  7  Kan.  App. 
302. 

Massachusetts .  —  Com.  v.  Cambridge,  7 
Mass.  158. 

New  Hampshire.  —  Dudley  v.  Cilley,  5  N.  H. 
560;  Stinson  v.  Dunbarton,  46  N.  H.  385. 

New  York.  —  In  re  Alteration  of  Four 
Corner-Road.  59  Hun  (N.  Y.)  618,  13  N.  Y. 
Supp.  458. 

Pennsylvania.  —  In  re  Road  in  Bern,  (Pa. 
1889)  17  Atl.  Rep.  205.  Compare  Road  im 
Kingston,  134  Pa.  St.  409. 

Repair  of  Connecting  Highway.  —  So  it  was 
decided  that  it  was  proper  to  consider  the 
additional  expenditure  which  would  be  ren- 
dered necessary  in  order  to  put  a  connecting 
highway  in  condition  appropriate  to  the  new 
travel  resulting  from  the  establishment  of  the 
new  road.    Howe  v.  Ridgefield,  50  Conn.  592-. 

7.  Financial  Ability  of  Municipality.  —  Bristol 
v.  Branford,  42  Conn.  323;  Hartford  v.  Day, 
64  Conn.  250;  Perry  Tp.  v.  John,  79  Pa.  St. 
412;  Road  in  Huntington,  8  Kulp  (Pa.)  152; 
Green  Tp.  Road,  3  Pa.  Dist.  256. 

8.  Indemnity  to  Municipality. —  Dudley  f„ 
Cilley,  5  N.  H.  55S;  Knowles's  Petition,  22  N. 
H.  361;  Com.  -\  Sawin,  2  Pick.  (Mass.)  547; 
Jones  v.  Andover,  g  Pick.  (Mass. J  153. 

9.  Butts  v.  Geary  County,  7  Kan.  App.  302; 
Parks  v.  Boston,  8  Pick.  (Mass.)  218,  Ig  Am. 
Dec.  322;  Copcland  v.  Packard,  16  Pick. 
(Mass.)  217;  Harrington  v,  Harrington,  I  Met.. 
(Mass.)  404;  Gurnscy  v.  Edwards,  2f>  N.  II. 
224;  Proctor  7>.  Andover,  42  N.  H.  34S ;  lit  re 
Road  in  Bern,  (Pa.  1889)  17  Atl.  Rep.  205; 
Watson  v.  Soutli  Kingstown,  5  R.  I.  562. 
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New  Jersey,  however,  it  was  held  that  the  proceedings  were  invalid  where  the 
opposition  to  the  highway  was  withdrawn  because  the  applicants  offered  to 
pay  the  costs.1 

c.  Terminus  of  Highway.  —  The  establishment  of  a  highway  will  not  be 
refused  because  only  one  end  thereof  connects  with  another  public  highway,* 
and  so  it  may  terminate  at  a  church,3  at  a  burying  ground,4  or  at  a  public 
stream.5  It  may  also  terminate  at  the  state  line,  though  there  is  no  highway 
connecting  with  it  in  the  adjoining  state,6  or  at  a  county  line,*  or  at  a  town 
line,  so  that  the  persons  in  the  adjoining  town  only  will  utilize  it.8 

/.  Interference  with  Turnpike. — The  fact  that  the  construction  of 
the  highway  will  interfere  with  the  receipts  of  an  existing  turnpike  is  not 
ground  for  refusing  to  establish  it,  provided  it  is  otherwise  necessary,9  but  it 
cannot  be  established  merely  for  the  purpose  of  avoiding  the  payment  of  tolls.10 

g.  Legislative  Question.  —  The  question  of  the  necessity  or  desirability 
of  a  highway  is  a  legislative  rather  than  a  judicial  one,  and  in  the  absence  of 
a  statutory  provision  to  the  contrary  the  matter  rests  within  the  discretion  of 
the  official  or  officials  to  whom  the  power  to  establish  is  delegated,  rather  than 
with  the  courts.11 

h.  Who  May  Object.  —  The  owner  of  land  through  which  it  is  proposed 
to  locate  the  highway  is  entitled  to  object  thereto, 158  but  a  mere  taxpayer  has 
been  held  not  to  be  entitled  to  object.13 


1.  Hampton  v.  Poland,  50  N.  J.  L.  367. 


Goodwin  v. 


87  111.  189, 

108  Ind. 
66. 


29 
90; 


2.  Cul  de  Sac — Connecticut. 
Wethersfield,  43  Conn.  447. 

Illinois.  —  Sheaff  v.  People, 
Am.  Rep.  49. 

Indiana.  —  Kyle  v.  Miller, 
Adams  v.  Harringlon,  114  Ind. 

Kansas. — Masters  v.  McHolland,  12  Kan.  17. 

Michigan.  —  Fields  v.  Colby,  102  Mich.  449. 

New  Jersey.  — State  v.  Bishop,  39  N.  J.  L. 
226. 

New  York.  —  People  v.  Van  Alstyne,  3 
Keyes  (N.  Y.)  35. 

Wisconsin.  —  Schatz  v.  Pfeil,  56  Wis.  429. 

See  also  supra,  this  title.  What  Constitutes  a 
Highway — Characteristics  of  Higlnvays — Cul 
de  Sac  as  Highway. 

In  Pennsylvania,  apparently,  this  rule  is  sub- 
ject to  limitations.  See  Road  in  Upper  Darby, 
2  Pa.  Co.  Ct.  366;  Plainfield  Tp.  Road,  6  Pa. 
Co.  Ct.  412;  Road  in  Lehman,  7  Kulp  (Pa.) 
404;  Road  in  Manchester,  8  York  Leg.  Rec. 
(Pa.)  169. 

3.  Terminus  at  Church.  —  Church  Road,  5 
W.  &  S.  (Pa.)  200;  West  Pikeland  Road,  63 
Pa.  St.  471. 

4.  At  Burial  Ground.  —  Kissinger  v.  Hansel- 
man,  33  Ind.  80. 

5.  At  Stream.  —  Moore  v.  Auge,  125  Ind.  562; 
Watson  v.  South  Kingstown,  5  R.  I.  562. 

6.  At  State  Line.  —  Crosby  v.  Hanover,  36  N. 
H.  404;  Rice  v.  Rindge,  53  N.  H.  530. 

7.  At  County  Line.  —  Peckham  v.  Lebanon, 
39  Conn.  234;  Millett  z/.  Franklin  County,  81 
Me.  257;  Road  in  Conyngham,  1  Wilcox  (Pa.) 
245- 

8.  At  Town  Line.  —  Oilman  v.  Westfield,  47 
Vt.  20. 

9.  Injury  to  Existing  Turnpike.  —  Hall  v.  Rags- 
dale,  4  Stew.  &  P.  (Ala.)  252;  Curtis  v.  More- 
house, 12  La.  Ann.  649.  See  also  the  title 
Turnpikes. 

10.  Third  Turnpike  Road  v.  Champney,  2  N. 
H.  199;  Cheshire  Turnpike  v.  Stevens,  10  N. 


H.  133;  Newburgh,  etc.,  Turnpike  Road  v. 
Miller,  5  Johns.  Ch.  (N.  Y.)  ior,  9  Am.  Dec. 
274;  White's  Creek  Turnpike  Co.  v.  David- 
son County,  3  Tenn.  Ch.  396;  Franklin,  etc., 
Turnpike  Co.  v.  Maury  County  Ct.,  8  Humph. 
(Tenn.)  342. 

11.  Discretion  of  Officers  —  Alabama.  —  Com 
missioners'  Ct.  v.  Bowie,  34  Ala.  461. 

California.  —  Sherman  v.  Buick,  32  Cal. 
241. 

Connecticut.  —  Harwinton  v.  Catlin,  19  Conn. 
520;  Ives  v.  East  Haven,  48  Conn.  272. 

Indiana.  —  Ralston  v.  Beall,  (Ind.  1892)  30 
N.  E.  Rep.  1095. 

Maine.  —  Baldwin  v.  Bangor,  36  Me.  518. 
Massachusetts.  —  Com.  v.  Roxbury,  8  Mass. 

457.  • .  r ., 

Missouri.  —  Bell  v.  County  Ct.,  61  Mo.  App. 
173- 

Nebraska.  —  Howard  v.  Clay  County,  54 
Neb.  443. 

New  Hampshire.  —  Groton's  Petition,  43  N. 
H.  91;  Thompson  v.  Conway,  53  N.  H.  622; 
Wardwell  v.  Tamworth,  62  N.  H.  696. 

New  Jersey.  —  State  v.  Bishop,  39  N.  J.  L. 
226;  Hoffman  v.  Rodman,  39  N.  J.  L.  252. 

Arew  York.  —  People  v.  Highway  Com'rs,  37 
N.  Y.  360;  Matter  of  Whitestovvn,  (County  Ct.) 
24  Misc.  (N.  Y.)  150. 

Oregon.  —  Vedder  v.  Marion  County,  28  Ore- 
gon 77. 

Pennsylvania.  —  Ohio,  etc.,  Tp.  Road,  166 
Pa.  St.  132;  Blakely  Road,  8  Pa.  Co.  Ci.  592; 
Com.  v.  Thompson,  126  Pa.  St.  614. 

Vermont.  —  Gallup  v.  Woodstock,  29  Vt. 
347- 

12.  Who  May  Object. 

15  Ark.  43;  Damrell  5 
40  Cal.  154;  Farmer 
Trudeau  v.  Sheldon,  62  Vt.  198; 
Barre,  63  Vt.  541. 

13.  Burnham  v.  Goffstown,  50  N.  H.  560. 
See  also  infra,  this  section,  Appeal  and  Cer- 
tiorari. 
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Where  Highway  May  Be  Located. 


4.  Where  Highway  May  Be  Located  —  a.  On  PUBLIC  Property  APPROPRI- 
ATED TO  Public  Use.  —  Without  special  legislative  authority  a  highway 
cannot  be  laid  out  through  property  appropriated  by  the  legislature  for  public 
use,  if  such  use  would  be  interrupted  by  the  presence  of  the  highway,1  and 
this  rule  applies  to  a  public  park.3 

b.  Over  Navigable  Waters.  —  And  generally  authority  to  lay  out  high- 
ways does  not  include  a  power  to  lay  one  out  over  navigable  waters.3  And 
without  special  legislative  authority  a  highway  cannot  be  laid  out  between 
high-water  and  low-water  marks;4  but  the  rule  is  different  in  case  of  land 
reclaimed  and  so  raised  above  high-water  mark,5  and  the  highway  may  be  laid 
across  a  navigable  canal.6 

c.  On  Railroad  Property.  —  While  a  highway  may  be  located  across 
the  track  of  a  railroad.7  it  cannot,  without  special  authority,  be  located  longi- 
tudinally on  a  railroad  right  of  way,8  nor,  by  the  weight  of  authority,  can  the 
depot  or  terminal  grounds  be  utilized  for  this  purpose.9 

d.  On  Existing  Highway.  — The  highway  may,  it  seems,  be  established 
so  as  to  run  in  part  upon  a  road  already  existing.10  In  Pennsylvania  it  is  stated 
that  while,  as  a  general  rule,  one  road  cannot  be  located  on  another  regularly 
laid  out  and  opened,  it  may  be  laid  on  another  so  far  as  may  be  necessary  to 
reach  a  particular  terminus. 11 

Location  on  Turnpike.  —  Though  a  highway  may  be  laid  out  longitudinally 
upon  an  existing  turnpike,12  special  legislative  authority  is  necessary  for  this 
purpose, 


13 


1.  Property  Appropriated  to  Public  Use.  —  At- 
lanta v.  Central  R.  Co.,  53  Ga.  120.  See  also 
ihe  litle  Eminent  Domain,  vol.  10,  p.  1043. 

The  Failure  to  Obtain  Consent  from  the  state 
prior  10  the  laying  out  of  the  highway  over  its 
land  does  not  invalidate  the  proceedings,  it 
being  sufficient  if  consent  is  thereafter  ob- 
tained. Clarke  v.  South  Kingstown,  18  R.  I. 
283. 

2.  Highway  Through  Park.  —  Wellington  et 
a/..  Petitioners,  16  Pick.  (Mass.)  88. 

3.  Navigable  Waters.  —  State  v.  Anthoine,  40 
Me.  435;  Cape  Elizabeth  v.  Cumberland 
County,  64  Me.  456;  Wells  v.  York  County, 
79  Me.  522;  Com.  v.  Coombs,  2  Mass.  489; 
Charlestown  v.  Middlesex  County,  3  Met. 
(Mass.)  202. 

What  Are  Navigable  Waters. —  It  has  been 
decided  that  tidewaters  in  a  creek  or  cove 
which  will  float  merely  the  smallest  class  of 
boats  are  not  navigable  waters  within  the  rule. 
Wethersfield  v.  Humphrey,  20  Conn.  218; 
Groton  v.  Hurlburt,  22  Conn.  178.  Compare 
Com.  v.  Charlestown,  1  Pick.  (Mass.)  180,  11 
Am.  Dec.  161.  And  sec  the  title  Navigahle 
Waters. 

4.  Land  Below  High-water  Mark.  —  Marble- 
head  v.  Essex  County,  5  Gray  (Mass.)  451; 
Kean  v.  Stetson,  5  Pick.  (Mass.)  492. 

5.  llenshaw  v.  Hunting,  1  Gray  (Mass.)  203; 
Clement  v.  Burns,  43  NL  II.  609. 

6.  Highway  Across  Canal.  —  Morris  Canal, 
etc.,  Co.  v.  Stale,  24  N.  J.  L.  62. 

7.  Railroad  Property.  —  See  the  litle  Cross- 
ings, vol.  8,  p.  377. 

8.  Bridgeport  v.  New  York,  etc.,  R.  Co.,  36 
Conn.  255,  4  Am.  Rep,  63;  New  Jersey  South- 
ern R.  Co.  v.  Long  Branch  Com'rs,  39  N.  J.  L. 
28.  Compare  Sackett  v,  Greenwich,  38  Conn. 
528. 

9.  Milwaukee,  etc.,  R.  Co.  t.  Fairibault,  23 
Minn.  167;   St.  Paul  Union  Depot  Co.  v.  St. 
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Paul,  30  Minn.  359;  Prospect  Park,  etc.,  R. 
Co.  v.  Williamson,  91  N.  Y.  552.  Contra  Chi- 
cago, etc.,  R.  Co.  v.  Lake,  71  111.  333;  Phila- 
delphia, etc.,  R.  Co.  v.  Philadelphia,  9  I'hila. 
(Pa.)  563,  29  Leg.  Int.  (Pa.)  404. 

10.  Establishment  on  Existing  Road — Main,-.  — 
Sanger  v.  Kennebec  County,  25  Me.  291; 
Wells  v.  York  County,  79  Me.  522. 

Massachusetts.  —  Folsom  v.  Middlesex 
County,  (Mass.  1899)  53  ,N.  E.  Rep.  155. 

New  Hampshire.  —  Raymond  v.  Griffin,  23 
N.  H.  340;  State  v.  Canterbury,  2S  N.  H.  195, 
40  N.  H.  31 1;  Hopkinton  v.  Winship,  35  N. 
H.  210;  Stinson  v.  Dunbarton,  46  N.  H. 
385. 

New  York.  —  People  v.  Highway  Com'rs,  37 
N.  Y.  360. 

Vermont.  —  Kelley  v.  Danby,  46  Vt.  504. 

11.  Pennsylvania  Decisions.  —  West  Chester 
Road  Case,  2  Rawle  (Pa.)  421;  Hess's  Mill 
Road,  21  Pa.  St.  217;  Southampton  Road,  21 
Pa.  St.  356;  Reserved  Tp.  Road,  80  Pa.  St. 
165;  In  re  Road  in  Sprin^dale  Tp.,  91  Pa.  St.  260; 
Road  in  Upper  Darby,  2  Del.  Co.  Rep.  (Pa.) 
472;  Road  in  Hilltown,  2  Del.  Co.  Rep.  (Pa.) 
480;  Road  in  Linsdalc,  1  Montg.  Co.  Rep. 
(Pa.)  31;  Road  in  Whitemarsh,  7  Monig.  Co. 
Rep.  (Pa.)  161;  Road  from  Willson's  Farm, 
etc.,  1  Pearson  (Pa.)  170;  Road  in  Blakelv,  2 
Lack.  Jur.  (Pa.)  313;  Matter  of  Ross  Tp.  Road, 

5  Pa.  Super.  Ct.  85;  ///  re  Road  in  Taylor,  etc., 
Tp.,  3  Lack.  Leg.  X.  (Pa.)  194;  Road  in  Ha/.lc. 

6  Kulp  (Pa.)  463. 

12.  Location  on  Turnpike.  —  Backus  v.  Leba- 
non. 11  N.  II.  19,  35  Am.  Dec.  466;  Third 
Div.  of  Kensington  Dist.,  2  Rawle  (Pa.)  445. 

13.  West  Boston  Bridge  v.  Middlesex 
County,  10  Pick.  (Mass.)  270;  Folsom  v.  Mid- 
dlesex County,  (Mass.  1899)  53  N.  E.  Rep. 
155;  Matter  of  Public  Highway,  22  N.  J.  L. 
304;  Barber  V.  Andovcr,  8  N.  II,  39S;  Road  in 
Franconia,  5  Montg.  Co.  Rep.  (Pa.)  43. 
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.  A.  ri  ISS  PRIV  \.TE  PROPERTY  — (i)  In  General.  —  In  the  absence  of  any- 
statutory  prohibition,  a  highway  may  generally  be  laid  out  across  property  of 
a  private  character,  whether  improved  or  unimproved,  and  accordingly  it  may 
be  laid  across  school  property.1  But  in  Pennsylvania  it  was  stated  that  it 
should  not  be  laid  through  a  man's  dwelling  house  unless  this  is  absolutely 
necessary.9  And  occasionally  the  fact  that  a  landowner  will  be  injured  by  the 
stablishmeht  of  a  particular  route  is  mentioned  as  ground  for  avoiding  that 
route.3 

(2)  Buildings  and  Fixtures.  —  A  statute  prohibiting  the  laying  out  of  a 
highway  through  a  building  or  fixture  was  held  to  include  a  cow  stable  and 
wagon  shed  ;  4  but  a  ditch  conducting  water  to  a  mill  is  not  a  building,  fixture, 
or  erection  within  such  a  statute,5  nor  is  a  building  erected  after  application 
for  the  highway  within  the  purview  thereof.6 

In  New  Jersey  it  is  provided  by  statute  that  no  dwelling  house  shall  be  pulled 
down  or  removed  for  the  purpose,  thus  in  effect  prohibiting  a  laying  out 
through  such  property,7  and  this  statute  has  been  held  to  apply  to  a  billiard 
saloon  attached  to  and  used  with  a  hotel.8  It  has  also  been  held  to  apply 
although  the  owner  of  the  house  was  an  applicant  for  the  highway,9  but  not 
when  the  order  for  the  laying  out  was  made  before  the  erection  of  the 
house.10 

(3)  Yards  and  Inclosnres.  —  The  statute  also  occasionally  prohibits  the  lay- 
ing out  of  a  highway  through  a  yard  or  inclosure  without  the  owner's  con- 
sent,11 or  without  a  special  proceeding  to  determine  the  necessity  of  so  doing.12 

(4)  Orchards  and  Gardens. — A  statute  prohibiting  the  laying  out  of  a 
highway  through  an  orchard  without  the  owner's  consent  applies  to  a  collec- 
tion of  fifteen  or  twenty  fruit  trees  set  out  for  farm  or  other  purposes,13  but 
not  to  a  few  broken  and  decayed  trees  not  protected  or  cared  for,14  nor  to  two 
or  three  wild  fruit  trees. 15  And  the  highway  cannot  pass  through  even  the 
borders  of  the  orchard  if  the  effect  thereof  is  to  deprive  the  owner  of  the  bene- 
ficial enjoyment  of  his  fruit  trees  in  whole  or  in  part.16    But  the  prohibition 

1.  School  Property.  —  Rominger  v.  Simmons,  ell,  24  N.  Y.  345;  Lansing  v.  Caswell,  4  Paige 
88  Ind.  453;  Belfast  Academy  v.  Salmond,  11  (N.  Y.)  519;  People  v.  Comes,  1  Hun  (N.  Y.) 
Me.  109.  530. 

2.  Dwelling-house.  —  Extension  of  Second  Ground  the  Limits  of  Which  Are  Not  Defined 
•St.,  23  Pa.  St.  346;  Pottsgrove  Tp.  Road,  5  by  a  fence  or  otherwise  was  held  not  to  be 
Pa.  Co.  Ct.  361.  within  a  statute  prohibiting  the  laying  out  of 

3.  Injury  to  Landowner.  —  Cross  v.  Police  a  road  through  a  millyard,  though  it  adjoined 
Jury,  7  Rob.  (La.)  121;  People  v.  Ireland,  75  a  sawmill  and  was  used  for  piling  logs,  but  it 
Hun  (N.  Y.)  600.  was  said  that  the  commissioners  must  leave  a 

4.  Buildings  and  Fixtures.  —  Smart  v.  Hart,  sufficieni  area  for  the  use  of  the  millowner. 
75  Wis.  471,  People  v.  Kingman,  24  N.  Y.  559. 

5.  People  v.  Kingman,  24  N.  Y.  559.  Departure  from  Route  Petitioned  for. —  In  In- 
Platforms  erected  along  a  railroad  track,  for      diana  an  act  providing  that  a  road  should  not 

•freight  or  passengers,  are  held  not  to  be  so  run  through  any  person's  inclosure  of  one 

essential  to  the  enjoyment  of  the  company's  year's  standing,  without  the  owner's  consent, 

franchise  as  not  to  be  removable  while  laying  unless  a  good  way  could  not  otherwise  be  had, 

out  a  highway.    New  York,  etc.,  R.  Co.  v.  was  held  to  be  applicable  only  when  its  appli- 

Druramond,  46  N.  J.  L.  644.  cation  did  not  involve  an  essential  departure 

6.  Carris  v.  Highway  Com'rs,  2  Hill  (N.  from  the  route  petitioned  for.  Crossley  v. 
V.)  443.  O'Brien,  24  Ind.  325,  87  Am.  Dec.  329;  Cum- 

7.  New  Jersey  Statute  —  Dwelling  Houses. —  mins  v.  Shields,  34  Ind.  154. 

State  v.  Stites,  13  N.J.  L.  172;  State  v.  Hale,  12.  Proceedings  to  Determine  Necessity. — Mat- 

25  N.  J.  L.  324;  Mowbray  v.  Allen,  58  N.  J.  L.  ter  of  James,  43  Hun  (N.  Y.)  67;   People  v. 

315.  Queens  County,  58  Hun  (N.  Y.)  371. 

8.  State  v.  Troth,  36  N.  J.  L.  422,  reversing  13.  Highway  Through  Orchard.  —  Nischen  v. 
34  N.  J.  L.  377.  Hawes,  15  Ky.  L.  Rep.  40,  (Ky.  1893)  21  S.  W. 

9.  Fredericks  v.  Hoffmeister,  62  N.  J.  L.  565.  Rep.  1049. 

10.  State  v.  Waldron,  17  N.  J.  L.  369;  Verga  14.  Wilson  v.  Creekmore,  16  Ky.  L.  Rep.  261, 
■v.  Miller.  45  N,  J.  Eq.  93.  (Ky.  1894)  27  S.  W.  Rep.  809. 

11.  Yards  and  Inclosures. — Crossley  v.  O'Brien,  15.  Ballou  v.  Elder,  95  Iowa  693;  People  v. 
24  Ind.  325,  87  Am.  Dec.  329;  Ex  p.  Clapper,  Schellenger,  (Supm  Ct.  Gen.  T.)  32  N.  Y.  St. 
3  Hill  (N.  Y.)  458:  Clark  v.  Phelps,  4  Cow.  Rep.  353. 

(H.  Y.)  190;  Albany  Northern  R.  Co.  v.  Brown-  16.  Seymour  v.  State,  19  Wis.  240.  Compare 
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of  a  highway  through  a  garden  does  not  apply  to  land  which  happens  to  be 
inclosed  with  a  garden.1  Such  a  statutory  prohibition  has  been  held  to  apply 
only  to  roads  established  under  the  general  provisions  of  the  highway  law,  and 
not  to  section-line  roads.2  The  question  as  to  the  character  of  the  land,  as 
being  within  such  statute,  is,  it  seems,  generally  a  question  of  fact.:l 

5.  Width  of  Highway.  —  A  statutory  provision  as  to  the  width  must  be 
complied  with,4  but  it  has  been  held  that  a  limitation  as  to  the  width  need  not 
be  observed  when  land  of  greater  width  was  donated  for  the  road  and  the 
increased  width  did  not  involve  a  greater  expense;5  and  the  fact  that  the 
statutory  width  is  exceeded  is  stated  not  to  render  the  proceedings  open  to 
collateral  attack.6 

6.  Application  for  Highway  —  a.  NECESSITY.  —  The  statutes  very  generally 
provide  that  the  order  for  the  road  shall  be  made  upon  application  by  free- 
holders or  taxpayers,  and  in  such  a  case  the  statutory  application,  generally 
termed  the  petition,  is  necessary  to  confer  jurisdiction  upon  the  court  or 
other  authority  vested  with  the  power  of  laying  out  roads.7  Accordingly,  a 
petition  for  an  alteration  of  a  highway  is,  it  seems,  insufficient  to  support  pro- 
ceedings for  the  establishment  of  a  new  highway,8  and  so  a  petition  for  an 
improvement  is  insufficient  for  the  purpose.9  If  there  is  no  statutory  require- 
ment as  to  the  application,  the  officials  may  establish  the  highway  entirely  of 
their  own  motion.10 

b.  Qualifications  of  Applicants.  —  The  statutory  provisions  as  to  the 
persons  who  must  apply  for  the  road  are  mandatory.11  The  record  of  the  pro- 
ceedings should  show  that  the  petitioners  for  the  road  have  the  statutory 
qualifications,  and  its  failure  to  do  so  is  fatal  to  the  sufficiency  of  the  proceed- 


Snyder  v.  Plass,  28  N.  Y.  465;  Snyder  v. 
Trumpbour,  38  N.  Y.  355. 

1.  Land  Inclosed  with  Garden. —  People  v. 
Highway  Com'rs,  57  N.  Y.  549;  People  v. 
Horton,  8  Hun  (N.  Y.)  357. 

2.  Section-Line  Boads. —  Howard  v.  Brown, 
37  Neb.  902. 

3.  Question  of  Fact.  —  People  v.  Moore, 
(Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  881, 
affirmed  129  N.  Y.  639. 

4.  Statutory  Requirement  as  to  Width.  —  State 
v.  Wagner,  45  Iowa  482;  Holmes  v.  Jersey 
City,  12  N.J.  Eq.  299;  Bridgman  v.  Hardwick, 
67  Vt.  132. 

Construction  of  Statute.  —  A  provision  that  a 
highway  shall  not  be  less  than  a  width  named 
has  been  held  not  to  prevent  the  establishment 
of  a  highway  of  greater  width.  Brown  v. 
Greenfield  Tp.  Board,  109  Mich.  557.  To  the 
same  effect  see  Humboldt  County  v.  Dinsmore, 
75  Cal.  604. 

5.  Donation  of  Land. —  Hays  v.  Lewis,  28 
Ohio  St.  326. 

6.  Knowles  v.  Muscatine,  20  Iowa  248. 

7.  Application  —  Alabama.  —  Commissioners' 
Ct.  v.  Bowie,  34  Ala.  461. 

Florida.  —  Bradford  v.  Cole,  8  Fla.  263. 
Iowa. — Curtis  v.   Pocahontas  County,  72 
Iowa  151. 

Kansas.  —  Shaffer  v.  Wccch,  34  Kan.  595; 
Hcntzlcr  v.  Bradbury,  5  Kan.  App.  1;  Mills  v. 
Neosho  County,  50  Kan.  635. 

Missouri.  —  Warren  v.  Gibson,  40  Mo.  App. 
469. 

Nebraska.  —  Robinson  v.  Mathwick,  5  Neb. 
252. 

New  Hampshire.  —  Prichard  v.  Atkinson,  3 
N.  H.  335;  Haywood  v.  Charlcstown,  34  N.  H. 
23;  Clement  7/.  Burns,  43  N.  II.  609;  State  v. 
Morse,  50  N.  H.  9. 
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Ohio.  —  Corry  v.  Gaynor,  22  Ohio  St.  584; 
Hays  v.  Jones,  27  Ohio  St.  218;  McGonnigle 
v.  Arthur,  27  Ohio  St.  251. 

Oregon.  —  Johns  v.  Marion  County,  4  Ore- 
gon 46. 

8.  Petition  for  Alteration  Insufficient.  —  Lowe 
v.  Brannan,  105  Ind.  247;  Livermore,  Peti- 
tioner, 11  Me.  275;  Com.  v.  Cambridge,  7 
Mass.  158. 

But  in  Bliss  v.  Deerfield,  13  Pick.  (Mass.) 
102,  Shaw,  C.  J.,  apparently  regarded  a  peti- 
tion for  an  alteration  as  sufficient  to  support 
ihe  establishment  of  a  highway,  if  the  word 
"  alteration  "  was  used  in  the  petition  not 
technically,  but  substantially  with  the  mean- 
ing of  establishing  a  new  highway.  And  see 
to  the  same  effect  Com.  v.  Berkshire  County, 
8  Pick.  (Mass.)  343,  and  Raymond  v.  Cumber- 
land County,  63  Me.  112. 

9.  Petition  for  Improvement  Insufficient.  — 
Lowe  v.  Brannan,  105  Ind.  247;  Com.  v.  Cam- 
bridge, 7  Mass.  158. 

10.  Application  Not  Required  by  Statute  — 
Maine.  —  Howard  v.  Hutchinson,  10  Me.  335. 

Nebraska.  —  Rose  v.  Washington  County,  42 
Neb.  1. 

New  York.  —  People  v.  Richmond  County, 
20  N.  Y.  252;  Marble  v.  Whitney,  28  N.  Y. 
297;  People  v.  Jones,  63  N.  Y.  310;  Gould  v. 
Glass,  19  Barb.  (N.  Y.)  179;  McCarthy  v. 
Whalen,  19  Hun  (N.  Y.)  503. 

Texas.  —  Decker  v.  Menard  County,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  727;  Kopccky 
v.  Daniels,  9  Tex.  Civ.  App.  305. 

11.  Qualifications  of  Applicants. —  People  v. 
Black  welder,  21  III.  App.  254:  Warne  v. 
Baker,  35  III.  382;  Little  v.  Thompson,  24  Ind. 
146;  Wabaunsee  County  v.  Muh'.cnbackcr,  18 
Kan.  129;  Williams  v.  Holmes,  2  Wis.  129; 
Damp  v.  Dane,  29  Wis.  419. 
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ings  upon  ilirect  attack.1  When  attacked  collaterally,  however,  the  fact  that 
the  petitioners  have  the  necessary  qualifications  may,  it  seems,  be  shown  by 
testimony  outside  the  record.* 

Roads  in  Different  Jurisdictions.  —  When  a  statute  provides  for  the  establishment 
of  a  road  through  two  or  more  counties  upon  the  application  of  a  certain  num- 
ber of  residents  in  such  counties,  the  petition  is,  it  has  been  held,  sufficient, 
though  all  the  signers  reside  in  one  of  such  counties. s 

c.  Sufficiency  of  Application  —  (i)  In  General.  —  The  requirements 
of  the  statute  as  to  the  contents  of  the  application  are  generally  such  as  by 
implication  to  render  a  petition  in  writing  necessary.  Whether,  in  the 
absence  of  express  or  implied  provisions  in  the  statute,  a  mere  oral  applica- 
tion would  be  sufficient,  the  cases  do  not  clearly  show.4    A  failure  of  the  peti- 


The  Death  of  a  petitioner  before  the  making 
of  the  final  order  does  not  affect  the  authority 
of  the  officials  to  count  his  name  as  that  of  a 
petitioner.  Makemson  v.  Kauffman,  35  Ohio 
St.  444. 

Tenants  in  Common  as  Petitioners.  —  Where  a 
statute  required  a  petition  to  be  signed  by  the 
majority  of  resident  landowners  who  would  be 
benefited  by  the  improvement,  it:  was  decided 
that  resident  tenants  in  common  of  undivided 
lands  not  holding  as  heirs  were  to  be  counled 
as  if  owners  in  severalty,  but  that  the  names 
of  those  who  signed  a  former  petition  for  a 
similar  improvement,  afterwards  abandoned, 
could  not  be  counted  in  favor  of  the  improve- 
ment. Makemson  v.  Kauffman,  35  Ohio  St. 
444- 

1.  Qualifications  of  Petitioners  Must  Be  Shown 
by  Record.  —  Wabaunsee  County  v.  Muhlen- 
backer,  18  Kan.  129;  Blize  v.  Castlio,  8  Mo. 
App.  290;  Chicago,  etc.,  R.  Co.  v.  Young,  96 
Mo.  39;  Jefferson  County  v.  Cowan,  54  Mo. 
234;  Daugherty  r.  Brown,  91  Mo.  26;  God- 
chaux  v.  Carpenter,  19  Nev.  415. 

In  Indiana,  however,  the  objection  that  the 
petition  is  not  signed  by  the  proper  person's  is 
waived  by  failure  to  present  it  promptly  in  the 
lower  court.  Sowle  v.  Cosner,  56  Ind.  276; 
Breitweiser  v.  Fuhrman,  88  Ind.  28;  Romin- 
ger  :•.  Simmons,  88  Ind.  453;  Forsythe  v. 
Kreuter,  100  Ind.  27;  Osborn  v.  Sutton,  108 
Ind.  443;  Robinson  v.  Rippey,  111  Ind.  112; 
Bronnenburg  v.  O'Bryant,  139  Ind.  17;  Miller 
v.  Burks,  146  Ind.  219;  Forsyth  v.  Wilcox,  143 
Ind.  144. 

Sufficiency  of  Showing.  —  Where  a  petition 
showed  upon  its  face  that  it  was  signed  by 
more  than  twelve  householders,  as  provided 
by  statute,  and  the  prayer  of  the  petition  was 
granted,  and  the  opening  of  the  road  was 
ordered,  it  was  held  that  there  was  a  sufficient 
showing  as  to  the  qualifications  of  the  peti- 
tioners, although  the  county  board  did  not 
make  an  express  finding  upon  the  question. 
Schade  v.  Theel,  45  Kan.  628.  See  to  the 
same  effect  Anderson  v.  Hamilton  Counly,  12 
Ohio  St.  635;  Stale  v.  Nelson,  57  Wis.  147. 

A  Finding  of  Record  that  the  signers  were 
duly  qualified  has  been  decided  to  be  unneces- 
sary, when  1  his  fact  is  shown  on  the  face  of 
the  petition.  Schade  v.  Theel,  45  Kan.  628; 
Howard  v.  Dakota  County,  25  Neb.  229;  Yank- 
ton County  v.  Klemisch,  (S.  Dak.  1898)  76  N. 
W.  Rep.  312;  Stale  v.  Nelson,  57  Wis.  147. 

Evidence.  —  Nor  need  the  journal  of  the  pro- 
ceedings of  the  board  contain  a  statement  that 
evidence  to  this  effect  was  offered,  the  peti- 


tion showing  the  qualifications  of  the  petition- 
ers upon  its  face,  and  the  board  finding  that  the 
law  had  been  complied  with.  Howell  v.  Red- 
Ion,  44  Kan.  558. 

2.  Collateral  Attack.  —  Willis  v.  Sproule,  13 
Kan.  257;  Oliphant  v.  Atchison  County,  18 
Kan.  386;  Banse  v.  Clark,  69  Minn.  53;  Austin 
t/.  Allen,  6  Wis.  134. 

But  in  Thatcher  v.  Crisman,  6  Colo.  App. 
49,  it  was  decided  that  where  the  order  estab- 
lishing a  highway  did  not  state  that  it  was 
issued  upon  a  petition  duly  signed,  and  the 
petition  as  shown  in  the  record  of  the  proceed- 
ings was  not  signed  as  required  by  statute, 
the  order  was  invalid  and  subject  to  collateral 
attack. 

If  no  testimony  is  offered  it  has  been  de- 
cided that  the  party  attacking  the  record  has 
made  out  a.  prima  facie  case  that  the  proceed- 
ings are  void  and  is  entitled  to  judgment 
accordingly.  Oliphant  v.  Atchison  Counly, 
18  Kan.  386.  But  see  Humboldt  County  v. 
Dinsmore,  75  Cal.  604. 

3.  Roads  in  Different  Jurisdictions.  —  State  v. 
Macdonald,  26  Minn.  445.  See  also,  as  lo  ap- 
plicants for  road  in  different  jurisdictions, 
People  v.  Keck,  90  Hun  (N.  Y.)  497;  Gilrran 
v.  Westfield,  47  Vt.  21. 

Road  on  Township  Line.  —  Where  the  statute 
authorized  the  highway  commissioners  to  lay 
out  roads  in  a  town  on  pethion  by  twelve  resi- 
dent landowners,  and  a  subsequent  section 
declared  that  roads  might  be  established  on 
township  or  county  lines  "  in  the  same  man- 
ner as  other  public  roads,"  except  that  a  copy 
of  the  petition  should  be  presented  to  the 
commissioners  of  each  town,  "  said  petition 
to  be  as  in  other  cases,"  it  was  held  that,  to 
obtain  a  road  along  a  county  line  adjoining 
three  towns,  the  proper  procedure  was  to  have 
three  copies  of  the  petition,  each  one  of  which 
should  be  signed  by  twelve  landowners  resi- 
dent in  one  of  the  towns  and  presented  to  the 
commissioners  of  that  town.  Wright  v.  High- 
way Com'rs,  145  111.  48. 

4.  Oral  Application. —  In  Hawkins  v.  Jus- 
tices, 12  Lea  (Tenn.)  351,  it  was  decided  that 
where  a  statute  did  not  absolutely  require  that 
the  application  should  be  made  by  a  petition, 
though  it  fairly  implied  this  by  refeience  to 
"  the  petition,"  if  ihe  court  entertained  an  in- 
formal oral  application,  and  made  an  order 
specifying  where  the  road  should  begin  and 
end,  and  its  general  direction,  that  would  be 
sufficient  to  give  jurisdiction  to  the  court, 
especially  when  no  objection  was  made  to  the 
form  of  the  application.    See  also  Com.  v. 
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tioners  to  sign  the  petition  is,  it  appears,  not  absolutely  fatal.1 

(2)  Showing  as  to  Jurisdiction.  — The  petition  need  not,  it  seems,  expressly 
state  that  the  road  will  be  in  the  county  in  which  the  proceedings  occur,  pro- 
vided the  location  is  clearly  defined.2 

(3)  Description  of  Proposed  Highway.  —  The  petition  must  contain  a 
description  of  the  proposed  road  in  order  to  confer  jurisdiction  to  establish  it.3 
And  generally  speaking  the  description  will  be  sufficient  if  the  road  may  be 
readily  and  certainly  located  therefrom.4  To  attain  this  certainty  it  is  neces- 
sary to  state  the  termini,  and  the  statute  frequently  provides  that  these  shall 
be  stated.5    But  in  one  state  it  has  been  held  that  the  petition  may  name 


Coombs,  2  Mass.  490,  where  it  is  stated  that 
the  application  "  regularly  "  ought  to  be  in 
writing. 

1.  Failure  to  Sign  Application. —  In  Smith  v. 
Goldsborough,  80  Md.  49,  it  was  held  that 
where  the  persons  named  as  petitioners  in  the 
petition  fail  to  sign  it,  but  they  adopt  it  as 
their  petition  in  the  proceedings  to  open  the 
road,  and  no  objection  is  made  by  the  persons 
opposing  the  road  until  after  appeal  to  the  Cir- 
cuit Court  from  the  finding  of  the  county  com- 
missioners, their  failure  to  sign  does  not  affect 
the  jurisdiction  of  the  commissioners  and  of 
such  court.  See  as  to  failure  of  one  of  the 
petitioners  to  sign,  Hays  v.  Parrish,  52  Ind. 
132. 

Addressee  of  Petition.  —  Where  the  statute  pro- 
vided that  a  petition  for  a  highway  should  run 
to  the  board  of  supervisors,  it  was  held  that  a 
petition  was  not  insufficient  though  it  was  ad- 
dressed, not  to  the  board,  but  to  the  county 
auditor,  who  was  a  clerk  of  the  board  and  had 
certain  powers  and  duties  in  relation  to  the 
establishment  of  roads.  State  v.  Barlow,  61 
Iowa  572. 

2.  Allegation  as  to  Jurisdiction.  —  Sutherland 
v.  Holmes,  73  Mo.  3yq.  But  see  Damrell  v. 
San  Joaquin  County,  40  Cal.  154. 

3.  Description. —  Highway  Com'rs  v.  Mallory, 
21  111.  App.  184;  Farmer  v.  Pauley,  50  Ind. 
583;  Shute  v.  Decker,  51  Ind.  241;  De  Long  v. 
Schimmel,  58  Ind.  64;  Hayford  v.  Aroostook 
County,  78  Me.  153. 

Illustrations  of  Insufficient  Description  —  A 
description  of  the  proposed  highway  as  begin- 
ning at  a  certain  point,  and  "  thence  southerly 
to  the  C.  river  to  low-water  mark,"  was  in- 
sufficient.   Clement  v.  Burns,  43  N.  H.  609. 

And  likewise,  a  description  reading,  "  thence 
bearing  southerly,  to  avoid  Flat  Creek,  and 
keeping  on  the  most  favorable  ground,  run- 
ning easterly  and  northerly,"  in  and  through 
the  land  of  A,  to  a  given  point,  was  too  indefi- 
nite.   Scraper  v.  Pipes,  59  Ind.  158. 

4.  Sufficient  if  Identification  Possible  —  Illinois. 
—  Henline  v.  People,  81  111.  269. 

Indiana.  —  Smith  v.  Weldon,  73  Ind.  454; 
Conaway  v.  Aschcrman,  94  Ind.  187;  Clift  v. 
Brown,  95  Ind.  53;  Adams  p.  Harrington,  114 
Ind.  66. 

Kansas.  — Casey  v.  Kilgore,  14  Kan.  478. 
Maine.  —  Bryant  v.  Penobscot  County,  79 
Me.  128. 

New  Hampshire.  —  Knowles's  Petition,  22 
N.  H.  361;  Wentworth  v.  Milton,  46  N.  II. 
449. 

New  Jersey.  —  State  v.  Northrop.  18  N.  J.  L. 
271;  State  v.  Waldron,  17  N.  J.  L.  369;  State 
v.  White,  35  N.  J.  L.  203. 


Oregon.  —  Ames  v.  Union  County,  17  Ore- 
gon 600. 

Pennsylvania.  —  Road  in  Abington,  2  Montg. 
Co.  Rep.  (Pa.)  92. 

South  Dakota.  —  Yankton  County  v.  Klem- 
isch,  (S.  Dak.  1898)  76  N.  W.  Rep.  312. 

Wisconsirt.  —  State  v.  O'Connor,  78  Wis.  2S2. 
A  Rule  of  Court  may,  in  the  absence  of  a 
statutory  provision  to  the  contrary,  provide 
that  the  petition  shall  give  the  termini,  with- 
out fixincr  any  intermediate  boundaries.  Wig- 
gin  v.  Exeter,  13  N.  H.  304;  Stevens  v. 
Goffstown,  21  N.  H.  454;  Eames  v.  Northum- 
berland, 44  N.  H.  67;  Baker  v.  Ashland,  50  N. 
H.  27. 

5.  Description  of  Termini  —  Illinois.  —  High- 
way Com'rs  v.  Mallory,  21  111.  App.  184. 

Indiana.  —  De  Long  v.  Schimmel,  58  Ind. 
64;  McDonald  v.  Wilson,  59  Ind.  54;  Wells  v. 
Rhodes,  114  Ind.  467;  Adams  v.  Harrington, 
114  Ind.  66. 

Maine.  —  Sumner  v.  Oxford  County,  37  Me. 
119;  Howland  v.  Penobscot  County,  49  Me. 
146. 

Massachusetts.  —  Com.  v.  Coombs,  2  Mass. 
490. 

New  Jersey.  —  State  v.  Green,  18  N.  I.  L. 
179- 

Oregon. — Johns  v.  Marion  County,  4  Ore- 
gon 46. 

Pennsylvania.  —  Ottercreek  Tp.  Public  Road, 
104  Pa.  St.  261;  Montgomery  Tp.  Road,  15  Pa. 
Co.  Ct.  384. 

Particular  Descriptions. —  It  was  held  that  a 
description  of  a  terminus  as  "  at  or  near  "  a 
certain  house  was  sufficiently  definite,  the 
house  in  such  case  being  considered  the  ter- 
minus.   Proctor  v.  Andover,  42  N.  H.  348. 

But  a  statement  that  a  starting  point  was 
"  south  of  and  adjacent  to  the  right  of  way  of 
the  Michigan  Central  railroad  was  too  in- 
definite.   McDonald  v.  Wilson,  59  Ind.  54. 

Terminus  on  Other  Highway.  —  The  terminus 
of  the  proposed  road  may  be  described  as  on 
an  existing  highway  at  a  named  point  thereon. 
State  -/.  Emmons,  24  N.  J.  L.  45;  Biddle  v. 
Dancer,  20  N.  J.  L.  634;  People  r.  Nash, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  29;  State 
v.  Rapp,  39  Minn.  65;  In  re  Road  in  Verona, 
(Pa.  1888)  12  All.  Rep.  456. 

So  it  was  held  that  a  petition  for  a  highway 
"  from  a  point  on  the  east  line  of  the  city  of 
Pittsburg,  at  the  intersection  of  Wavcrly  Lane 
and  Peebles  avenue,  in  said  city,  to  a  point  on 
the  Edgcwood  public  toad  at  or  near  the  Home 
for  Aged  Women,"  was  sufficiently  certain, 
the  first  terminus  being  mathematically  certain 
and  the  last  approximately  so.  In  re  Road  in 
Stcrrett  Tp.,  114  Pa.  St.  627. 
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alternative  points  for  the  termini.1 

Tho  Width  of  the  proposed  road  need  not  be  stated  unless  it  is  expressly 
required  by  statute.3 

(4)  Showing  as  to  Qualifications  of  Applicants.  —  It  has  been  decided  in 
several  cases  that  the  application  or  petition  need  not  itself  contain  any  aver- 
ment as  to  whether  the  applicants  possess  the  qualifications  required  by 
statute,  such  decision  being  generally  based  upon  the  omission  of  the  statute, 
in  naming  the  essentials  of  the  application,  to  include  such  recital.3  But 
other  courts  have  decided  that  the  application  must  show  that  the  signers 
have  the  necessary  qualifications.'4 

(5)  Names  of  Landoivners.  —  Where  the  statute  provides  that  the  petition 
shall  state  the  names  of  the  owners  of  the  land  over  which  the  proposed  high- 
way will  run,  a  failure  to  comply  therewith  renders  the  petition  defective.5 

(6)  Statement  of  Relief  Sought. — The  petition  should  state  the  character 
of  the  relief  which  is  sought ;  0  but  where  the  statute  provided  that  the  peti- 


And  a  description  of  the  terminus  as  a  point 
near  a  certain  person's  dwelling  house  on  a 
certain  road  was  sufficient.  VVestport  v.  Bris- 
tol County,  g  Allen  (Mass.)  203. 

But  the  terminus  on  the  existing  highway 
must  be  approximately  fixed.  Woodruff  v. 
Douglass  County,  17  Oregon  314;  Pembroke 
v.  Plymouth  County,  12  Cush.  (Mass.;  351; 
State  v.  Green,  18  N.  J.  L.  179. 

And  in  Sime  v.  Spencer,  30  Oregon  340,  it 
was  held  that  where  the  statute  required  the 
petition  to  specify  the  place  of  beginning  it 
was  not  sufficient  to  describe  the  road  as 
*'  commencing  in  the  centre  of  the  county  road 
leading  from  P.  to  A.  valley,  at  a  point  about 
one  hundred  and  fifty  yards  in  a  southwesterly 
course  from  the  dwelling  of  S." 

Terminus  on  Road  to  Be  Built.  —  The  terminus 
may  be  described  as  on  a  road  "  now  build- 
ing "  or  which  is  asked  for  by  the  same  peti- 
tion. Acton  v.  York  County,  77  Me.  128; 
West  Goshen  Roads,  7  Pa.  Co.  Ct.  250. 

Name  of  Township.  —  The  application  need 
not  state  in  what  township  the  beginning  and 
ending  of  the  road  are  located,  provided  these 
poinis  are  precisely  described.  Oxford  Tp.  v. 
Brands,  45  N.  J.  L.  332;  State  v.  Cake,  24  N. 
J.  L.  516. 

1.  Alternative  Termini.  —  Sumner  v.  Oxford 
County,  37  Me.  112;  Packard  v.  Androscoggin 
County,  80  Me.  43. 

2.  Width  of  Proposed  Road  —  California.  — 
Hill  v.  Ventura  County,  95  Cal.  239. 

Indiana.  —  Watson  v.  Crowsore,  93  Ind.  220. 
Iowa.  —  State  v.  Wagner,  45  Iowa  482. 
Missouri.  —  Matter  of  Gardner,  41  Mo.  App. 
589. 

New  Hampshire.  —  Raymond  7*.  Griffin,  23 
N.  H.  345;  Kennett's  Petition,  24  N.  H.  139; 
Proctor  v.  Andover,  42  N.  H.  348. 

3.  Need  Not  Recite  Qualifications  of  Applicants. 
—  Humboldt  County  v.  Dinsmore,  75  Cal. 
604;  Willis  v.  Sproule,  13  Kan.  257;  Oliphant 
v.  Atchison  County,  18  Kan.  386;  Fisher  v. 
Davis,  27  Mo.  App.  321;  Snoddy  v.  Pettis 
County,  45  Mo.  361;  Bewley  v.  Graves,  17 
Oregon,  274. 

4.  Contrary  Decisions.  — Nischen  v.  Hawes,  15 
Ky.  L.  Rep.  40,  (Ky.  1893)  21  S.  W.  Rep.  1049; 
Wilson  v.  Township  Board,  87  Mich.  240; 
Road  in  Sussex,  etc.,  Counties,  13  N.J.  L.  157. 
Compare  Matter  of  Highway,  3  N.  J.  L.  242. 
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See  also  Tehama  County  v.  Bryan,  68  Cal.  57; 
Conaway  v.  Ascherman,  94  Ind.  187. 

5.  Names  of  Landowners. —  Hays  v.  Camp- 
bell, 17  Ind.  430;  Vawter  v.  Gilliland,  55  Ind. 
278;  Conaway  v.  Ascherman,  94  Ind.  187; 
Thayer  v.  Burger,  100  Ind.  262;  Godchaux  v. 
Carpenter,  19  Nev.  415;  People  v.  Whitney's 
Point,  32  Hun  (N.  Y.)  508. 

It  is  not  a  sufficient  designation  of  the  own- 
ers to  name  them  as  the  heirs  of  a  certain  per- 
son.   Hughes  v.  Sellers,  34  Ind.  337. 

A  Collateral  Attack  on  the  proceedings  is  not 
justified  by  the  failure  of  the  petition  to  con- 
tain such  a  statement.  Crossley  v.  O'Brien, 
24  Ind.  325,  87  Am.  Dec.  329;  Mclntyre  v. 
Marine,  93  Ind.  193. 

As  to  the  Mode  of  Attacking  Proceedings  on  this 
ground  under  the  Indiana  statutes,  see  Vawter 
v.  Gilliland,  55  Ind.  278;  Meyers  v.  Brown,  55 
Ind.  596;  Schmied  v.  Keeney,  72  Ind.  309; 
Porter  v.  Stout,  73  Ind.  3;  Dillman  v.  Crooks, 
91  Ind.  158;  Mclntyre  v.  Marine,  93  Ind.  193. 

Schoolhouse  Site.  —  But  it  was  held  that  the 
failure  to  describe  a  schoolhouse  site  of  one 
acre  did  not  deprive  the  officials  of  jurisdiction, 
such  site  being  included  in  the  description  of 
a  forty-acre  tract,  the  description  of  the  road 
in  the  petition  readily  disclosing  what  lands 
were  affected,  and  the  school-district  officials 
assenting  to  its  location  in  accordance  with  the 
petition.  Woodworth  v.  Spirit  Mound  Tp.,  10 
S.  Dak.  504. 

Railroad  Track,  —  In  the  absence  of  any  stat- 
utory requirement  ihe  petition  need  not  state 
that  the  road  will  cross  a  railroad  track, 
though  the  railroad  company  is  entitled  to  a 
statutory  notice  of  the  pendency  of  the  peti- 
tion.   Weymouth  v.  York  County,  86  Me.  391. 

6.  Statement  of  Relief  Sought.  —  A  petition 

asking  that  a  described  highway"  be  ," 

without  stating  the  relief  desired,  was  held  to 
be  insufficient.  Lehmann  v.  Rinehari,  90  Iowa 
346- 

And  likewise  a  petition  that  the  highway 
"  be  opened  for  travel  "  was  held  to  be  insuffi- 
cient to  authorize  the  establishment  of  a  road. 
Curtis  v.  Pocahontas  County,  72  Iowa  151. 

Petition  for  Alteration.  —  The  sufficiency  of  a 
petition  for  the  alteration  of  a  road  to  sustain 
the  establishment  of  one  is  considered  supra, 
this  section,  Application  for  Highway  —  Neces- 
sity. 
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tion  should  be  for  the  "establishment  "  of  the  road,  a  petition  asking  for  the 
appointment  of  a  commissioner  "to  examine  into  the  expediency  of  establish- 
ing "  the  road,1  or  "  to  open  "  a  road,  was  held  to  be  sufficient.* 

(7)  Duplicity.  —  It  is  not  proper  in  one  petition  to  ask  for  the  establishment 
of  more  than  one  highway,3  and  it  seems  that  the  fact  that  the  highways  run 
into  each  other  does  not  render  such  a  procedure  proper.4  But  it  has  been 
decided  that  such  unauthorized  joinder  of  applications  for  different  roads  is 
not  jurisdictional,  and  is  not  ground  for  collateral  attack  upon  the  legality  of 
the  roads  laid  out  thereunder.5 

Vacation  and  Establishment  in  One  Proceeding.  —  It  has  been  decided  that  it  is 
proper  to  join,  in  the  same  petition,  a  request  for  the  vacation  of  the  highway 
and  for  the  establishment  of  another  highway,  when  this  latter  is  to  be  a  sub- 
stitute for  that  vacated,0  though  this  has  been  held  not  to  be  permissible 
under  the  Michigan  statute.7 

(8)  Amendment  —  (a)  In  General.  —  Considerable  freedom  in  amending  the 
petition  is  allowed.8 

(b)  Addition  or  Withdrawal  of  Names.  —  A  petition  may  be  amended  by  the  addi- 
tion of  petitioners'  names  thereto,9  or  by  the  withdrawal  of  names  therefrom.10 

d.  Variance.  —  The  description  as  given  in  the  application  is,  as  a  gen- 
eral rule,  to  be  followed  in  the  subsequent  proceedings,11  but  it  is  sufficient  if 


1.  Prayer  for  Establishment.  —  State  v.  Pit- 
man, 38  Iowa  252;  State  v.  Barlow,  61  Iowa 
572. 

2.  McCollister  v.  Shuey,  24  Iowa  362;  Ste- 
vens v.  Cerro  Gordo  County,  41  Iowa  341. 

3.  Duplicity.  —  Stoddard  ^.Johnson,  75  lnd. 
20;  Evans  v.  West,  138  lnd.  621.  See  also 
SaJsbury  Tp.  Roads,  147  Pa.  St.  471,  reversing 
9  Pa.  Co.  Ct.  521. 

4.  Connecting  Roads. —  In  Baker  v.  Ashland, 
50  N.  H.  27.  Sargent,  J.,  in  deciding  this  point, 
said  that  if  the  fact  that  one  road  runs  into  an- 
other can  make  them  both  the  same  highway 
so  as  to  allow  of  their  establishment  in  one 
proceeding,  then  all  the  highways  in  any  town 
established  constitute  but  one  highway,  and 
the  same  would  be  true  of  all  the  highways  in 
a  county,  and  of  all  or  of  nearly  all  in  the  state. 
But  see  Stoddard  v.  Johnson,  75  lnd.  20,  where 
the  court  decided  that  the  prohibition  of  more 
than  one  improvement  in  a  single  petition  did 
not  forbid  the  inclusion  therein  of  any  number 
of  roads,  provided  they  were  connected. 

5.  Defect  Is  Not  Jurisdictional.  —  Banse  v. 
Clark,  69  Minn.  53;  Hardy  v.  Keene,  54  N.  H. 
440. 

The  Statute  may,  of  course,  provide  for  the 
establishment  of  several  disconnected  roads. 
See  Monroe  County  v.  Harrell,  147  lnd.  500. 

6.  Vacation  and  Establishment  of  Road  in  One 
Petition.  —  Anderson  v.  Wood,  80  111.  15; 
Brown  v.  Roberts,  23  111.  App.  461;  Harris  v. 
Mahaska  County,  88  Iowa  219;  State  v.  Ber- 
gen, 21  N.  J.  L.  342. 

7.  Michigan  Decisions.  —  Shue  v.  Highway 
Com'r,  41  Mich.  638;  Cox  v.  Highway 
Com'r,  83  Mich.  193. 

8.  Amendment.  —  Goodwin  v.  Smith,  72  lnd, 
113,  37  Am.  Rep.  144;  Burns  v.  Simmons,  101 
lnd.  557;  Porter  v.  Stout,  73  lnd.  3;  Hedrick 
v.  Hedrick,  55  lnd.  78;  New  Marlborough  v. 
Berkshire  County,  g  Met.  (Mass.)  432;  Win- 
chester v.  Middlesex  County,  114  Mass.  482; 
Dartmouth  v.  Bristol  County,  153  Mass.  12; 
Young  -j.  Laconia,  59  N.   H.   534;  Howe  v. 


Jamaica,  19  Vt.  607.  See  Hempfield  Tp.  Road, 
2  Leg.  Chron.  (Pa.)  163. 

As  to  Route.  —  So  slight  changes  in  the  state- 
ment of  the  route  have  been  allowed.  Wind- 
ham v.  Litchfield,  22  Conn.  231;  Burns  v. 
Simmons,  101  lnd.  557;  Young  v.  Laconia,  59 
N.  H.  534. 

But  it  was  held  that  where  the  change  was 
such  as  to  deprive  a  petitioner  of  all  benefits 
from  the  road,  he  was  released  from  liability 
to  subscribe  to  the  cost  thereof.  Jewett  v. 
Hodgdon,  3  Me.  103. 

9.  Addition  of  Names. —  Bronnenburg  v. 
O'Bryant,  130,  lnd.  17. 

10.  Withdrawal  of  Names. —  Black  v.  Camp- 
bell. 112  lnd.  122;  Ralston  v.  Beall.  (Ind.  1892) 
30  N.  E.  Rep.  1095;  Webster  v.  Bridgewater, 
63  N.  H.  296;  Hays  v.  Jones,  27  Ohio  St.  218. 
But  see  Grinnell  v.  Adams,  34  Ohio  St.  44. 

11.  Correspondence  to  Description  in  Application 
—  California.  —  Damrell  v.  San  Joaquin 
County,  4oCal.  154;  Brannan  v.  Mecklenburg, 
49  Cal.  672. 

Iowa.  —  State  v.  Molly,  18  Iowa  525. 

Maine.  —  Orrington  v.  Penobscot  County, 
51  Me.  570;  Bryant  v.  Penobscot  County,  79 
Me.  128. 

Massachusetts.  —  Pembroke  v.  Plymouth 
County,  12  Cush.  (Mass.)  351. 

Michigan.  —  People  v.  Township  Board,  12 
Mich.  434. 

Minnesota.  —  Halverson  v.  Bell,  39  Minn. 
240. 

New  Hampshire.  —  Cole  v.  Canaan,  29  N.  H. 
88;  State  v.  Rye,  35  N.  H.  368;  Eames  v. 
Northumberland,  44  N.  H.  67. 

New  Jersey.  —  Stale  v.  Pierson,  37  N.  J.  L. 
363;  Slate  v,  Burnet,  14  N.  J.  L.  385;  Powell 
v.  Ilitchner,  32  N.  J.  L.  311;  Slate  v.  French, 
24  N.  J.  L.  736. 

New  York.  —  People  v.  Hildreth,  (Supm.  Ct. 
Gen.  TO  24  N.  Y.  St.  Rep.  458;  People  v. 
Whitney's  Point,  102  N.  Y.  81;  Matter  of 
Fecney,  (County  Ct.)  20  Misc.  (N.  Y.)  272; 
Hallock  v.  Woolscy,  23  Wend.  (N.  Y.)  328. 
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the  correspondence  is  substantial,1  and  it  is  stated  that  the  identity  of  the 
termini  will  be  presumed  unless  the  contrary  appears  or  is  shown  by  the  evi- 
dence.9 Greater  strictness  is  generally  required  in  locating  the  termini  as 
named  in  the  petition  than  in  following  the  course  between  the  termini  named 
therein.3 

The  Width  of  the  highway  being  generally  fixed  by  statute  or  being  within 
the  discretion  of  the  court  or  officers  laying  out  the  highway,  a  variance  in 
that  regard  is  not  as  a  rule  material/* 

The  Establishment  of  a  Part  of  the  Highway  applied  for  has  been  held  in  a  number 
of  cases  to  be  valid;5  but  a  contrary  view  has  been  taken  in  some  states  in 
view  of  the  particular  provisions  of  the  statute.6 

Ohio.  —  Robinson  v.  Logan,  31  Ohio  Si.  466. 

Pennsylvania.  —  Boyer's  Road,  37  Pa.  St. 
257;  Road  in  Jackson,  3  Lack.  Jur.  (Pa.)  44; 
Road  in  Lower  Chanceford,  8  York  Leg.  Rec. 
(Pa.)  165. 

Texas.  —  Cummings  v.  Kendall  County,  7 
Tex.  Civ.  App.  164. 

In  Maryland  it  is  expressly  provided  by  stat- 
ute that  the  commissioners  may  adopt  a  some- 
what different  loealion  from  that  named  in  the 
petition.    Smith  v.  Goldsborough,  80  Md.  49. 

1.  Substantial  Correspondence  Sufficient  —  Con- 
necticut. —  Clark  v.  Middlebury,  47  Conn.  334; 
Greene  v.  East  Haddam,  51  Conn.  547. 

Indiana.  —  Lowe  v.  Brannan,  105  Ind.  249; 
McDonald  v.  Payne,  114  Ind.  359. 

Iowa.  —  State  v.  Lane,  26  Iowa  223. 

Maine.  —  Wayne  v.  Kennebec  County,  37 
Me.  558. 

Montana.  —  Crowley  v.  Gallatin  County,  14 
Mont.  292. 

New  Hampshire.  —  Wiggin  v.  Exeter,  13  N. 
H.  309;  Bacheler  v.  New  Hampton,  60  N.  H. 
207. 

New  Jersey.  —  State  v.  Smith,  21  N.  J.  L.  91; 
Slate  v.  Vanbuskirk,  21  N.  J.  L.  86;  State  v. 
Hulick,  33  N.  J.  L.  307;  Oxford  Tp.  v.  Brands, 
45  N.  J.  L.  332. 

New  York.  —  People  v.  Carman,  69  Hun  (N. 
Y.)  118;  Hallock?'.  Woolsey,  23  Wend.  (N.  Y.) 
328. 

Pennsylvania.  —  Road  in  Kingston,  5  Kulp 
(Pa.)  235. 

Wisconsin.  —  Neis  v.  Franzen,  18  Wis.  537. 

2.  Presumption  of  Identity.  —  Gushing  v.  Gay, 
23  Me.  9;  Orono  v.  Penobscot  County,  30  Me. 
302;  Smith  v.  Conway,  17  N.  H.  586.  See  also 
State  v.  Stites,  13  N.  J.  L.  172. 

3.  Illustrations  of  Substantial  Correspondence. 
—  So  it  was  held  lhat  the  laying  out  was  not 
invalid  because  it  extended  the  line  twenty 
rods  farther  than  the  terminus  designated  in 
the  petition,  this  being  done  at  the  request  of 
the  owner  of  the  land  over  which  the  extension 
was  made,  he  releasing  all  claim  to  damages. 
State  v.  O'Connor,  78  Wis.  282. 

And  where  the  petition  described  one  ter- 
minus as  "  northerly  "  of  a  certain  monu- 
ment, and  the  report  said  "  northeasterly  "  of 
the  same  monument,  there  was  no  variance. 
State  v.  Rye,  35  N.  H.  368. 

Improper  Variance.  —  It  has  been  held  that  a 
variance  of  twenty-five  links  between  the  point 
of  commencement  as  prayed  for  and  as  estab- 
lished was  fatal.    Shinkle  v.  Magill,  58  111.  422. 

Junction  with  Other  Highway.  —  Where  a  high- 
way as  laid  out  struck  another  highway  more 
than  one  hundred  rods  north  of  the  terminus 


designated  in  the  petition,  there  was  held  to 
be  a  departure  rendering  the  laying  out  in- 
valid. Flanders  v.  Colebrook,  51  N.  H.  300. 
See  to  the  same  effect  Cole  v.  Canaan,  29  N. 
H.  88;  Hodgdon  v.  New  Hampton,  56  N.  H. 
332. 

But  it  was  held  that  the  fact  that  one  of  the 
termini  was  two  hundred  feet  and  the  other 
one  thousand  feet  from  the  points  named  in 
the  petition  did  not  render  the  action  of  the 
commissioners  illegal  where  the  object  sought, 
that  of  connecting  two  other  roads,  was  ac- 
complished. People  v.  Hildreth,  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  Supp.  308. 

Correspondence  in  Course  Between  Termini. — 
See  Greene  v.  East  Haddam,  51  Conn.  547. 

And  the  fact  that  the  petition  describes  a 
definite  and  particular  line  does  not  preclude 
a  reasonable  discretion  in  making  variations 
from  the  course  named.    State  v.  Thompson, 

46  Minn.  302.  But  see  Adams  v.  Rulon,  50  N. 
J.  L.  526. 

In  New  Hampshire  and  Pennsylvania  the  route 
between  the  termini  is  a  matter  for  the  view- 
ers, and  a  description  thereof  in  the  petition  is 
not  binding  on  them.  Wiggin  v.  Exeter,  13  N. 
H.  304;  Baker  v.  Ashland,  50  N.  H.  27;  In  re 
State  St.,  8  Pa.  St.  485;  McConnell's  Mill 
Road,  32  Pa.  St.  285;  Ottercreek  Tp.  Public 
Road,  104  Pa.  St.  261;  Sadsbury  Tp.  Roads, 
147  Pa.  St.  471 ;  West  Goshen  Roads,  7  Pa.  Co. 
Ct.  250.  But  the  departure  from  the  descrip- 
tion in  the  petition  must  not  be  so  great  that 
the  court  can  say  that  it  was  not  in  the  con- 
templation of  the  parties.  Flanders  v.  Cole- 
brook,  51  N.  H.  300. 

4.  Variance  in  Width.  —  In  re  Essex  Ave.,  121 
Mo.  98;  Raymond  v.  Griffin,  23  N.  H.  340; 
Proctor  v.  Andover,  42  N.  H.  348;  Ford  v. 
Danbury,  44  N.  H.  388;  In  re  State  St.,  8  Pa. 
St.  485.  See  also  Com.  v.  Boston,  etc.,  R. 
Corp.,  12  Cush.  (Mass.)  254;  Greene  v.  East 
Haddam,  51  Conn.  547, 

5.  Establishment  of  Part  of  Highway  Prayed 
For.  —  Windham  v.  Litchfield,  22  Conn.  226; 
Monroe  v.  Danbury,  24  Conn.  199;  Pierce  v. 
Southbury,  29  Conn.  490;  Clark  v.  Middlebury, 

47  Conn.  331;  Bryant  v.  Penobscot  County, 
79  Me.  128;  Princeton  v.  Worcester  County,  17 
Pick.  (Mass.)  154;  Com.  v.  West  Boston  Bridge, 
13  Pick.  (Mass.)  195;  Thorpe  v.  Worcester 
County,  9  Gray  (Mass.)  57;  Kelley  v.  Danby, 
46  Vt.  504. 

6.  Establishment  of  Part  Not  Allowable.  —  Lin- 

blom  v.  Ramsey,  75  111.  246;  Ford  v.  Danbury, 
44  N.  H.  388;  Highway  Com'rs  v.  Judges,  25 
Wend.  (N.  YO453;  Twenty-eighth  St.,  33  Leg. 
Int.  (Pa.)  64,  2  W.  N.  C.  (Pa.)  368. 
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7.  Notice  —  a.  NECESSITY  —  (i)  In  General.  —  It  is  quite  frequently  stated 
that  the  proceedings  in  a  particular  case  are  void  for  failure  to  give  the  statu- 
tory notice.1  This  statement  is,  however,  generally  made  in  cases  involving 
the  right  of  a  landowner  who  has  not  received  such  notice  to  attack  the  pro- 
ceedings on  the  ground  that  his  land  is  thereby  improperly  taken  for  public 
use,  and  the  absence  of  such  notice  does  not,  it  seems,  in  every  case  render 
the  proceedings  absolutely  void  for  all  purposes.2  And  accordingly  it  has 
been  decided  that  only  the  landowners  who  have  failed  to  receive  notice  are 
entitled  to  attack  the  proceedings  on  that  ground.3  In  some  cases,  however, 
the  failure  to  give  the  statutory  notice  seems  to  be  regarded  as  fundamentally 
affecting  the  jurisdiction.4 


So  it  was  held,  in  view  of  statutory  provi- 
sions to  the  effect  that  the  officials  should  de- 
termine the  propriety  of  the  "  proposed  "  loca- 
tion, or  of  "  such  "  highway  as  was  described 
in  ths  petition,  that  the  laying  out  of  only  a 
part  of  the  highway  prayed  for  was  illegal. 
Brannan  v.  Mecklenburg,  49  Cal.  672;  People 
v.  Township  Board,  12  Mich.  434. 

And  in  Robinson  v.  Logan,  31  Ohio  St.  466, 
it  was  held  that  where  the  petiiion  was,  as  re- 
quired by  statute,  made  by  the  majority  of  the 
landowners  whose  lands  would  be  assessed  to 
pay  for  the  highway,  the  improvement  was  an 
entirety,  and  to  allow  a  small  fraction  thereof 
only  to  be  made,  and  an  assessment  levied  to 
pay  for  it,  would  deprive  the  landowner  of  the 
protection  intended  by  the  statute. 

1.  Statutory  Notice  Must  Be  Given  —  Alabama. 
—  Barnett  v.  State,  15  Ala.  829. 

California.  —  Silva  v.  Garcia,  65  Cal.  591. 

Illinois. — Johnson  v.  Stephenson,  39  111.  App. 
88;  Highway  Com'rs  v.  Hoblit,  19  111.  App.  259; 
Highway  Com'rs  v.  People,  2  111.  App.  24; 
Hammon  v.  Highway  Com'rs,  38  111.  App. 
237;  Johnson  v.  Stephenson,  39  111.  App.  88. 

Indiana.  —  Little  v.  Thompson,  24  lnd.  146; 
Chicago,  etc.,  R.  Co.  v.  Sutton,  130  lnd.  405. 

Iowa.  —  State  v.  Weimer,  64  Iowa  243; 
McBurney  v.  Graves,  66  Iowa  314;  Chicago, 
etc.,  R.  Co.  v.  Ellithorpe,  78  Iowa  415. 

Kentucky.  —  Case  v.  Myers,  6  Dana  (Ky.) 
330;  Walker  v.  Corn,  3  A.  K.  Marsh.  (Ky.)  167; 
Fletcher  v.  Fugate,  3  J.  J.  Marsh.  (Ky.)  631; 
Morris  v.  Salle,  (Ky.  1892)  19  S.  W.  Rep.  527. 

Maine.  —  Ware  v.  Penobscot  County,  38  Me. 
492. 

Michigan.  —  Dixon  v.  Highway  Com'r,  75 
Mich.  225;  Welch  v.  Hodge,  94  Mich.  493; 
Wilson  v.  Township  Board,  87  Mich.  240; 
Blodgett  v.  Whaley,  47  Mich.  469;  Names  v. 
Highway  Com'rs,  30  Mich.  490;  Dupont  v. 
Highway  Com'rs,  28  Mich.  362;  Van  Auken 
v.  Highway  Com'rs,  27  Mich.  414. 

Missouri.  —  Daugherty  v.  Brown,  91  Mo.  26. 

New  York.  —  People  v.  Kniskern,  54  N.  Y. 
52;  People  v.  Allegany  Countv,  (Supm.  Ct. 
Spec.  T.)  36  How.  Pr.  (N.  Y.)'s44;  People  v. 
Smith.  7  Hun  (N.  Y.)  17. 

Ohio.  —  Fravert  v.  Finfrock,  43  Ohio  St.  335. 

Oregon.  —  Minard  v.  Douglas  County,  9 
Oregon  206. 

Pennsylvania.  —  Road  in  Lancaster  City,  68 
Pa.  St.  396. 

Rhode  Island.  —  Ross  v.  North  Providence, 
10  R.  I.  461. 

Texas.  —  Mclntire  v.  Luckcr.  77  Tex.  259; 
Vogt  v.  Bexar  County,  5  Tex.  Civ.  App.  272. 

Vermont.  —  La  Farrier  v.  Hardy,  66  Vt.  200; 
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Kidder  v.  Jennison,  21  Vt.  108;  Walbridge  v. 
Cabot,  67  Vt.  114. 

West  Virginia.  —  Adams  v.  Clarksburg,  23 
W.  Va.  203. 

Wisconsin.  —  Williams  v.  Mitchell,  49  Wis. 
284;  States.  Langer,  29  Wis.  68;  Roehrborn  v. 
Schmidt,  16  Wis.  519. 

2.  Want  of  Notice  Not  Absolutely  Fatal.  — 
Com.  v.  Weiher,  3  Met.  (Mass.)  445;  State  v. 
Richmond,  26  N.  H.  232.  See  also  Beebe  v. 
Scheidt,  13  Ohio  St.  406;  Rutland  v.  Worcester 
County,  20  Pick.  (Mass.)  71;  Lyle  v.  Chicago, 
etc.,  R.  Co.,  55  Minn.  223;  People  v.  Allen,  37 
N.  Y.  App.  Div.  24S;  Mclntire  v.  Lucker,  77 
Tex.  259. 

In  Kansas  it  was  decided  that  a  statute  mak- 
ing it  the  duty  of  one  of  the  petitioners  to  give 
notice  in  writing  to  the  landowners  of  the  time 
and  place  of  the  meeting  of  the  viewers  re- 
ferred not  so  much  to  the  laying  out  of  the 
road  as  to  the  compensation  of  the  landowner, 
and  thai,  consequently,  failure  to  give  such 
notice  did  not  render  the  proceedings  void. 
Leavenworth  County  v.  Epsen,  12  Kan.  531. 
Subsequently  the  "legislature  added  to  the  stat- 
ute a  provision  that  copies  of  the  notice  with 
affidavits  of  its  service  should  be  filed  in  the 
county  clerk's  office  "  before  said  road  shall 
be  established;  "  and  it  was  held  that,  in  view 
of  the  interpretation  given  to  the  statute 
before  the  amendment,  the  additional  words 
were  added  for  the  purpose  of  making  the 
notice  jurisdictional.  State  v.  Farry,  23  Kan. 
731;  Troy  v.  Doniphan  County,  32  Kan.  507; 
Crawford  :.  Elk  County,  32  Kan.  555;  Chase 
Countv  v.  Cartter,  30  Kan.  581. 

3.  Want  of  Notice  Not  Available  to  Persons 
Receiving  Notice. —  Nichols  v.  Salem,  14  Gray 
(Mass.)  490;  Com.  v.  Weiher,  3  Met.  (Mass.) 
445;  State  v.  Richmond,  26  N.  H.  232;  Grand 
Trunk  R.  Co.  v.  Berlin,  (N.  H.  1894)  3&  Atl. 
Rep.  554;  Pennsburg  v.  Alley,  12  Pa.  Co.  Ct. 
213. 

4.  Notice  Jurisdictional  —  Alabama.  —  Molett 
v.  Kcenan,  22  Ala.  484;  Commissioners'  Ct.  v. 
Bowie,  34  Ala.  461. 

Illinois.  —  Corley  :•.  Kennedy,  28  III.  143; 
Highway  Com'rs  v.  Harper,  38  111.  103;  Fri- 
zell  v.  Rogers,  82  111.  109;  Highway  Com'rs  :. 
Hoblit,  19  III.  App.  259;  Johnson  v.  Stephen- 
son, 39  111.  App.  88;  Schuchman  v.  Highway 
Com'rs,  52  111.  App.  497. 

Iowa.  —  State  v.  Berry,  12  Iowa  58;  McCoI- 
lister  v.  Shuev,  24  Iowa  362;  State  v.  Ander- 
son, 39  Iowa  274. 

Sec  also  infra,  this  subsection.  Actual  Notice. 

Want  of  Notice  Available  to  All  Partios.  —  So 
in  Anderson  -•.  Pcmberton,  89  Mo.  61,  it  was 
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(2)  Waiver  of  Notice.  —  In  confirmation  of  the  view  above  stated,  as  to  the 
purpose  of  the  notice  and  the  effect  of  a  failure  to  give  it  as  giving  cause  of 
complaint  only  to  those  not  receiving  notice,  is  the  fact  that  the  cases  gener- 
ally agree  that  a  landowner,  by  appearing  in  the  proceedings,  or  otherwise 
taking  part  therein,  waives  his  right  to  notice,  and  so  precludes  himself  from 
thereafter  attacking  the  proceedings  for  want  thereof.1 

(3)  Notice  of  Adjournment.  — ■  When  the  parties  interested  are  properly 
notified  of  the  time  and  place  of  a  proposed  meeting  of  the  commissioners  or 
other  tribunal,  no  new  notice  of  the  time  and  place  of  an  adjourned  meeting 
is  necessary,2  but  the  time  and  place  of  the  adjourned  meetingmust  be  named 
at  the  time  of  adjournment.3 

b.  Sufficiency  of  Notice  —  (1)  Time  of  Giving-  Notice.  —  The  provision 
of  the  statute  in  regard  to  the  time  of  giving  notice  must  be  complied  with,4 
and  a  provision  that  a  certain  number  of  days'  notice  shall  be  given  of  the 
proposed  action  has  been  construed  to  require  that  the  day  on  which  the 
notice  is  given  and  the  day  of  such  proposed  action  shall  be  excluded  in  com- 
puting the  time.5 


decided  that  if  the  proceeding  was  void  as  to 
one  landowner  for  failure  to  give  the  statutory 
notice  to  him  it  was  void  as  to  all  of  the  land- 
owners. Citing  Brush  v.  Detroit,  32  Mich.  43, 
which  latter  case,  however,  involved  the  right 
of  one  to  object  to  an  assessment  for  a  high- 
way on  the  ground  that  one  whose  land  was 
taken  therefor  was  not  notified. 

In  Wisconsin  it  was  held  that  the  failure  to 
give  the  statutory  notice  to  the  occupant  of 
land  invalidated  the  proceedings,  although  he 
received  notice  in  some  other  way  and  was 
present  at  the  meeting  of  the  supervisors  which 
decided  upon  the  application.  State  v.  Langer, 
29  Wis.  68;'  Seifert  v.  Brooks,  34  Wis.  443. 
See  also  Ruhland  v.  Hazel  Green,  55  Wis.  664. 
And  it  was  decided  that  even  one  who  signed 
the  petition  for  the  highway  could  avail  him- 
self of  the  objection  that  there  was  a  want  of 
the  statutory  notice,  State  v,  Logue,  73  Wis.  598; 
though  the  notice  need  not  be  served  upon 
owners  or  occupants  of  the  lands  to  be  affected 
who  themselves  sign  the  petition,  State  v. 
Nelson,  57  Wis.  147. 

1.  Waiver  of  Notice  —  Illinois.  —  Anderson  v. 
Wood,  80  111.  16;  Board  of  Supervisors  v. 
Magoon,  109  111.  142. 

Indiana. — Daggy  v.  Coats,  19  Ind.  259; 
Orton  v.  Tilden,  110  Ind.  131. 

Kansas.  — Akin  v.  Riley  County,  36  Kan. 
170;  Woodson  County  v.  Heed,  33  Kan.  34; 
State  v.  Hedeen,  47  Kan.  402;  Stephens  v. 
Leavenworth  County,  36  Kan.  664;  Hanson  v. 
Cloud  County,  (Kan.  App.  1898)  55  Pac.  Rep. 
468. 

Maine.  —  Condon  v.  County  Com'rs,  89  Me. 
409. 

Massachusetts.  —  Com.  v.  Westborough,  3 
Mass.  406;  New  Marlborough  <>.  Berkshire 
County,  9  Met.  (Mass.)  423;  Rutland  v.  Worces- 
ter County,  20  Pick.  (Mass.)  71;  Hancock  v. 
Boston,  1  Met.  (Mass.)  122;  New  Salem  et  al., 
Petitioners,  6  Pick.  (Mass.)  470,  cited  in  Brown 
v.  Essex  County,  12  Met.  (Mass.)  210;  Com.  v. 
Westborough,  3  Mass.  406, 

Michiga?i. —  Sherman  v.  Peterson,  91  Mich. 
480. 

Minnesota.  —  Anderson  v.  Decoria,  (Minn. 
1898)77  N.  W.  Rep.  229;  Kieckenapp  v.  Wheel- 
ing, 64  Minn.  547. 


366 


New  Hampshire.  —  State  v.  Richmond,  26  N. 
H.  232;  Gay  v.  Smith,  38  N.  H.  171;  Roberts 
v.  Stark,  47  N.  H.  223. 

New  York.  —  People  v.  Burton,  65  N.  Y. 
223. 

Pennsylvania.  —  Road  in  North  Hopewell,  6 
York  Leg.  Rec.  (Pa.)  10,  5  Del.  Co.  Rep.  (Pa.) 
85;  Road  in  Lower  Chanceford,  8  York  Leg. 
Rec.  (Pa.)  8,  165;  Rodgers  v.  Freemansburg.. 
1  Lehigh  Val.  L.  Rep.  (Pa.)  161,  2  Pa.  Co.  Ct. 
518;  Walnut  St.,  7  Kulp  (Pa.)  562. 

Rhode  Island.  —  Tingley  z-.  Providence,  9 
R.  I.  388. 

South    Dakota.  —  Issenhuth    v.   Baum,  (S. 
Dak.  1898)  76  N.  W.  Rep.  928;  Wood  worth  v.  ■ 
Spirit  Mound  Tp.,  10  S.  Dak.  504. 

Texas.  —  Onken  v.  Riley,  65  Tex.  468. 

Vermont.  —  Robinson  v.  Winch,  66  Vt.  110; 
Brock  v.  Barnet,  57  Vt.  172. 

Virginia.  —  Tench  v.  Abshire,  90  Va.  768. 

2.  Notice  of  Adjourned  Meeting.  —  Board  of 
Supervisors  v.  Magoon,  109  111.  142;  Wey- 
mouth v.  York  County,  86  Me.  391;  Westport 
v.  Bristol  County,  9  Allen  (Mass.)  203;  New 
Salem  et  al..  Petitioners,  6  Pick.  (Mass.)  470; 
Com.  v.  Berkshire  County,  8  Pick.  (Mass.)  343; 
In  re  Road  in  Peach  Bottom  Tp.,  3  Penny. 
(Pa.)  541. 

3.  McPherson  v.  Holdridge,  24  111.  38;  Peg- 
ler  v.  Highway  Com'rs,  34  Mich.  359;  Dixon 
v.  Highway  Com'r,  75  Mich.  225 

Posting  of  Notice  at  Different  Place.  —  Where 
the  statute  provided  that  a  meeting  of  com- 
missioners might  be  adjourned  by  public  an- 
nouncement and  by  the  posting  of  a  notice  at 
the  lime  and  place  named  for  the  first  meet- 
ing, it  was  held  that  posting  such  notice  at  a 
more  public  place,  a  mile  and  a  half  from  the 
place  of  the  original  meeting,  did  not  render 
invalid  the  action  taken  at  the  adjourned 
meeting.  Wright  v.  Highwav  Com'rs,  145  111. 
48. 

4.  Time  of  Giving  Notice,  —  Detroit  Sharp- 
shooters'Assoc.  v.  Highway  Com'rs,  34  Mich. 
36;  Corley  v.  Kennedy,  28  111.  143. 

5.  Computation  of  Time.  —  Public  Roads,  5 
Harr.  (Del.)  174;  People  v.  Highway  Com'r, 
38  Mich.  247;  Dixon  v.  Highway  Com'r,  75 
Mich.  225;  Cox  v.  Highway  Com'r,  83  Mich. 
193;  Coquard  v.  Boehmer,  81  Mich.  445. 
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(2)  Formal  Requisites  —  Signature  and  Sea/.  —  It  has  been  held  that  in  the 
absence  of  a  statutory  requirement  the  notice  need  not  be  signed,*  and  a  seal 
need  not  be  affixed  by  the  official  issuing  the  notice  unless  required  by 
statute.3 

(3)  Statement  of  Time.  —  Since  the  object  of  the  notice  is  to  inform  the 
persons  interested  of  proceedings  to  be  taken  in  connection  with  the  laying 
out  of  the  road,  it  is  defective  if  it  fails  to  state  the  time  of  such  proceedings. 3 
So  where  the  statute  required  the  notice  to  state  that  objections  to  the  high- 
way must  be  filed  by  a  day  named  therein,  a  notice  which  failed  to  name  such 
day  was  held  to  give  no  jurisdiction  to  the  county  commissioners.4 

(4)  Statement  of  Place.  —  The  notice  must  likewise  be  sufficiently  definite 
as  to  the  place  at  which  the  proposed  action  will  be  taken  to  enable  persons 
interested  to  be  present  thereat,5  and  a  notice  stating  that  a  meeting  will  take 
place  at  a  certain  village  or  town,  without  naming  any  particular  building  or 
locality  therein,  has  been  held  to  be  insufficient.*  And  the  proceeding  will 
be  invalid  if  it  is  conducted  at  a  place  substantially  different  from  that  named 
in  the  notice.7 

(5)  Statement  of  Proposed  Action.  —  The  statement  of  the  action  proposed 
to  be  taken  by  the  petitioners  is,  it  seems,  sufficient  if  it  clearly  shows  the 
nature  of  such  action  ;  and  accordingly  when  the  statute  directed  that  the 
notice  should  state  the  time  of  the  application  for  the  "appointment  of  a 
commissioner,"  it  was  sufficient  to  state  that  application  would  be  made 
for  the  "establishment  of  the  road  "  8  or  "  for  a  new  road."  9    Statutory  pro- 


Reasonable  Time.  —  Where  the  owners  of  the 
land  were  trustees  of  an  academy,  and  a 
majority  lived  in  the  town,  it  was  held  that 
seven  days'  notice  given  to  them  by  the  select- 
men was  sufficient.  Belfast  Academy  v.  Sal- 
mond,  11  Me.  109. 

1.  Signature  Unnecessary.  —  Wright  v.  Wells, 
29  Ind.  351;  Daugherty  v.  Brown,  91  Mo.  26; 
Warren  v.  Gibson,  40  Mo.  App  470. 

Contrary  Decision. —  But  in  Minard  v.  Doug- 
las County,  9  Oregon  206,  it  was  held  that 
where  the  statute  provided  for  the  posting  of 
a  notice  that  application  for  the  road  would  be 
made,  the  notic:  must  be  signed  by  the  peti- 
tioners, the  court  saying  that  the  fact  that  the 
notice  was  issued  by  persons  authorized  by  law 
lo  issue  it  must  be  shown  upon  the  face  of  the 
notice  by  proper  authentication,  as  in  the  case 
of  more  formal  process,  since  no  person  can 
be  summoned  before  a  legal  tribunal  but  in 
pursuance  of  law  and  by  persons  authorized 
by  law  to  summon  him.  See  also  Road  No- 
tices. 5  Harr.  (Del.)  324;  Road  in  Springfield, 
6  Del,  Co.  Rep.  (Pa  )  94. 

Notice  by  Commissioners  or  Supervisors.  —  It 
was  held  that  a  notice  of  a  commissioners' 
mecling  signed  "  by  order  of  the  commission- 
ers, A  B,  chairman,"  was  sufficient.  Com.  v. 
Berkshire  County,  8  Pick.  (Mass.)  343.  See 
also  Parish  v.  Gilmanton,  11  N.  H.  293; 
Peavey  v.  Wolfborough,  37  N.  H.  286.  And 
that  the  signatures  of  supervisors,  if  made  by 
the  town  clerk  under  their  direction,  were  suffi- 
cient, see  Williams  v.  Mitchell,  49  Wis.  284. 

Variance  in  Names.  —  That  the  names  signed 
to  the  petition  and  to  the  notice  that  applica- 
tion will  be  made  for  the  highway  arc  slightly 
different  will  not  render  the  proceedings  void, 
at  least  as  against  collateral  attack.  Bcwlcy 
v.  Graves,  17  Oregon  274.  Compare  King  V. 
Benton  County,  10  Oregon  512. 

2.  Seal  Unnecessary.  —  State  v  Chicago,  etc., 
R.  Co.,  80  Iowa  586. 
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3.  Statement  of  Time  of  Proceedings.  —  State  v. 
Waterman,  79  Iowa  360;  Pegler  v.  Highway 
Com'rs,  34  Mich.  359;  State  v.  Otoe  County,  6 
Neb.  129;  Matter  of  Johnson,  49  N.  J.  L.  381. 

4.  Beatty  v.  Beethe,  23  Neb.  210. 
Sufficiency  of  Statement  of  Time. —  In  State  v. 

Nelson,  57  Wis.  147,  it  was  held  that  a  notice 
made  June  13,  1881,  and  appointing  "Tues- 
day, the  28th  day  of  June,  at  one  o'clock 
P.  M.,"  as  a  time  for  the  meeting  of  the  super- 
visors, sufficiently  stated  the  time,  though  it 
did  not  name  the  year.  But  where  a  notice 
was  without  date  and  merely  stated  that  a 
petition  would  be  presented  at  the  next  regu- 
lar term  of  court,  there  was  no  sufficient  no- 
tice. Bitting  v.  Douglas  County,  24  Oregon 
406. 

Hour  of  Day. —  In  Matter  of  Highway,  3  N. 
J.  L.  242.  it  was  stated  that  a  notice  of  a  pro- 
posed application  need  not  state  the  precise 
hour  of  the  day  at  which  it  would  be  made. 
Sec  also  West  Fallowfield  Road,  7  Pa.  Co.  Ct. 
645- 

5.  Statement  ofPlace. —  Hammon  v.  Highway 
Com'rs,  38  HI.  App.  237. 

6.  Highway  Com'rs  v.  Hoblit,  19  111.  App. 
259;  Matter  of  Johnson,  49  N.  J.  L.  381 ;  Whar- 
ton v.  Sorden,  59  N.  J.  L.  356.  See  also  Mt. 
Joy  Tp.  Road,  13  Lane.  L.  Rev.  (Pa.)  383. 

7.  Proceedings  at  Place  Different  from  That 
Named.  —  Matter  of  Johnson,  49  N.  J.  L.  381. 

But  where  the  notice  was  of  a  meeting  at 
the  west  end  of  the  proposed  road,  it  was  held 
to  be  sufficient  if  (he  commissioners  met  Ibere 
and  walked  over  the  proposed  route,  and  then 
heard  reasons  for  or  against  the  road.  Smith 
v.  Highway  Com'rs,  150  III.  385. 

8.  Statement  of  Proposed  Action.  —  Woolscy  v. 
Hamilton  County,  32  Iowa  130. 

9.  Stevens  v.  Cerro  Gordo  Countv,  41  Iowa 
34t. 

Name  of  Court.  —  A  notice  that  "  at  the  next 

session  of  the  County  Court  for  ouinty  " 
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visions,  however,  as  to  the  notice  to  be  given  by  officials  of  their  purpose  to 
decide  upon  the  application  or  to  lay  out  the  road,  have  been  strictly 
construed.1 

(6)  Description  of  Route.  —  Though  a  minute  description  of  the  proposed 
route  is,  it  is  said,  unnecessary  and  improper,2  the  beginning  and  end  thereof 
should  be  stated.3  And  if  the  statute  provides  that  the  notice  shall  specify 
the  intermediate  points  through  which  the  road  is  to  pass,  an  omission  thereof 
invalidates  the  proceedings.4  A  mistake  in  regard  to  the  proposed  location 
will,  it  has  been  held,  invalidate  the  proceedings  if  not  readily  discoverable, 
though  it  might  be  discovered  by  careful  examination  of  the  petition  and 
notice.5  A  reference  to  the  petition,  which  clearly  describes  the  route,  is 
sufficient  if  the  person  objecting  to  the  notice  has  not  been  misled.6 

(7)  Description  of  Land  and  Landowners.  — Where  the  statute  requires  the 
names  of  the  owners  of  the  land  involved  to  be  stated  in  the  notice,  the  failure 
to  do  so  renders  the  proceedings  invalid,  at  least  as  against  a  landowner  whose 
name  is  omitted.7  A  requirement,  however,  that  the  land  through  which  the 
highway  will  pass  should  be  stated  in  the  notice  is,  it  seems,  sufficiently  com- 
plied with  if  the  tracts  may  be  readily  identified.8 

(&)  Personal  Notice — (a)  In  General.  —  Personal  notice  upon  parties  affected 
by  the  laying  out  of  the  road  is  not  necessary  unless  expressly  required  by 
statute.9  And  a  statutory  requirement  of  "reasonable  notice  "  of  a  proposed 
view  has  been  held  not  to  render  personal  notice  necessary  if  the  usual  mode 


a  petition  would  be  presented  10  "  said  court  " 
to  establish  a  road  "  within  said  county,"  and 
then  describing  the  route  as  beginning  at  a 
certain  point  "in  H.  county,"  sufficiently 
showed  as  against  collateral  attack  that  the 
petition  would  be  presented  to  the  County 
Court  of  H.  county.  Sweek  v.  Jorgensen,  33 
Oregon  270. 

1.  Official  Action  —  Statement  as  to  Object  of 
Meeting.  —  It  was  held  in  Wisconsin  that  a 
statute  requiring  that  the  town  supervisors 
give  notice  of  the  time  and  place  at  which 
they  will  meet  to  decide  upon  an  application 
for  a  road  was  not  satisfied  by  a  notice  stating 
when  and  where  they  would  meet  "  to  make 
an  examination  and  survey  of  said  proposed 
road,"  Austin  v.  Allen,  6  Wis.  134;  or  by  one 
stating  the  time  and  place  of  a  meeting  to 
"  take  into  consideration  "  the  application  for 
the  road,  Babb  v.  Carver,  7  Wis.  124;  State 
v.  Castle,  44  Wis.  670. 

Notice  of  Intention  to  Lay  Out.  —  It  was  held 
that  where  the  statute  provided  that  the  road 
should  not  be  laid  out  unless  seven  days  pre- 
vious to  the  laying  out,  a  written  notice  of  the 
intention  of  the  selectmen  to  lay  it  out  was 
served  on  the  ovvners  of  land  over  which  they 
proposed  to  lay  it  out,  this  requirement  was 
not  satisfied  by  a  notice  that  on  a  certain  day 
the  selectmen  would  view  the  proposed  route 
and  hear  the  parties,  and  if  they  adjudged 
that  the  prayer  of  the  petition  ought  to  be 
granted,  they  would  then  proceed  and  lay  out 
the  road  over  said  route.  Fitchburg  R.  Co.  v. 
Fitchburg,  121  Mass.  132. 

2.  Description  of  Koute. — -Matter  of  Public 
Road  in  Middlesex,  etc.,  Counties,  4  N.  J. 
L-  34- 

3.  State  v.  Green,  18  N.  J.  L.  179. 

4.  Intermediate  Points.  —  Smithers  v.  Fitch, 
82  Cal.  153. 

5.  Error  Not  Readily  Discoverable.  —  Butter- 
field  v.  Pollock,  45  Iowa  257. 
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6.  Reference  to  Petition.  —  Behrens  v.  High- 
way Com'rs,  169  III.  558. 

7.  Names  of  Landowners.  —  State  v.  Iowa 
Cent.  R.  Co.,  91  Iowa  275.  Compare  McKin- 
ney  v.  Baker,  100  Iowa  362. 

But  such  omission  is  not  ground  for  collat- 
eral attack  if  the  description  of  the  route  was 
such  that  one  reading  it  must  know  the  loca- 
tion.   Mclntyre  v.  Marine,  93  Ind.  193. 

8.  Description  of  Land.- — A  requirement  that 
a  notice  of  a  meeting  to  decide  upon  the  peti- 
tion shall  specify  the  several  tracts  through 
which  the  highway  may  pass  was  satisfied  by 
a  notice  defining  the  proposed  route  and  refer- 
ring to  the  lines  of  government  subdivisions 
so  that  there  was  no  difficulty  in  ascertaining 
what  tracts  would  be  affected,  though  there 
was  no  express  enumeration  of  government 
subdivisions.  State  v.  Nelson,  57  Wis.  147; 
Jackson  v.  Rankin,  67  Wis.  285.  See  also 
State  v.  O'Connor,  78  Wis.  282. 

9.  Personal  Notice  Unnecessary.  —  Adams  v. 
Harrington,  114  Ind.  66;  Starry  v.  Treat,  102 
Iowa  449;  Wil:;on  v.  Hathaway,  42  Iowa  173; 
State  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  586; 
McKinney  v.  Baker,  100  Iowa  362;  State  v. 
Beeman,  35  Me.  242;  Taylor  v.  Hampden 
County,  18  Pick.  (Mass.)  309;  Healey  v.  New- 
ton, 119  Mass.  480;  Pawnee  County  v.  Storm, 
34  Neb.  735;  In  re  Road  in  Sterrett  Tp.,  114 
Pa.  St.  627;  In  re  Road  in  Upper  St.  Clair  Tp., 
20  W.  N.  C.  (Pa.)  369;  Clayton's  Case,  1  Walk. 
(Pa.)  527;  Wagner  v.  Salzburg  Tp.,  132  Pa.  St. 
636. 

Effect  on  Claim  for  Damages.  —  In  Pawnee 

County  v.  Storm,  34  Neb.  735,  it  was  said  that 
while  notice  in  a  newspaper  as  provided  by 
the  statute  is  sufficient  to  give  to  the  county 
board  jurisdiction  of  the  proceedings,  it  does 
not  deprive  a  landowner  who  had  no  actual 
notice  of  the  proceedings  of  the  right  to  re- 
cover damages  for  his  property  taken,  within 
a  reasonable  time  after  obtaining  actual  notice. 
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of  giving  official  notice  is  by  publication.1 

Requirement  by  Rule  of  Court. —  In  case  personal  notice  is  required  by  rule  of 
court,  but  not  by  statute,  its  absence,  though  ground  for  direct  attack  on  a 
report  by  viewers,  has  been  held  not  to  be  ground  for  impeaching  a  decree 
collaterally.8 

(b)  To  Owners  of  Land.  —  A  statute  sometimes  provides  expressly  for  notice  to 
the  owners  of  land  through  which  the  road  is  to  be  laid  out,3  or  to  the  agents 
of  such  owners.4  In  case  of  change  of  ownership  of  land  pending  the  pro- 
ceedings, it  is  not  necessary  that  the  subsequent  owner  be  notified.5  Each  of 
two  tenants  in  common  has  been  held  to  be  entitled  to  the  notice,6  and  notice 
to  a  husband  will  not  bind  his  wife.7  A  mortgagee  not  in  possession  is  not 
an  owner  within  the  meaning  of  such  a  statute,  the  mortgagor  being  the 
owner  entitled  to  the  notice.8  A  requirement  that  the  notice  be  served  "  per- 
sonally "  was  held  to  be  satisfied  by  the  reading  of  it  to  those  entitled.9 

(c)  To  Occupants  of  Land.  —  It  is  sometimes  required  that  the  notice  be  served 
upon  all  the  occupants  "  of  land  through  which  the  proposed  highway  is  to 
be  laid.'" 

(d)  To  Town.  —  It  is  sometimes  required  by  statute  or  rule  of  court  that 
notice  be  given  to  the  town  of  the  proposed  laying  out  of  a  road  therein, 11  and 


1.  "  Reasonable  Notice."  —  Freetown  v.  Bristol 
County,  q  Pick.  (Mass.)  46. 

2.  Requirement  by  Rule  of  Court. —  Road  in 
Lower  Swatara  Tp.,  6  Pa.  Dist.  686;  Mathew- 
son  v.  Clinton  Tp.,  8  Pa.  Co.  Ct.  204. 

3.  Notice  to  Landowners.  —  Road  from  App's 
Tavern,  17  S.  &  R.  (Pa.)  388;  Road  in  Lancas- 
ter City,  68  Pa.  St.  396;  Ryder  v.  Horsting, 
130  Ind.  104. 

In  Iowa  the  statute  provides  that  notice  shall 
be  given  to  owners  of  land  "  as  shown  by 
the  transfer  books,"  and  accordingly  notice  is 
not  required  in  the  case  of  one  whose  owner- 
ship is  not  so  shown.  Wilson  v.  Hathaway, 
42  Iowa  173;  State  v.  Chicago,  eic,  R.  Co., 
68  Iowa  135;  State  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  586.  And  it  is  held  that,  under  this  stat- 
ute, if  the  transfer  books  show  ownership  in  a 
decedent,  notice  need  not  be  given  to  his 
heirs,  though  his  death  and  the  names  of  his 
heirs  are  shown  by  the  county  records.  Starry 
v.  Treat,  102  Iowa  449. 

4.  Notice  to  Agent.  —  Where  the  statute  pro- 
vides that  notice  may  be  served  on  an  agent 
of  the  owner,  the  notice  is  not  binding  upon 
the  latter  unless  it  purported  to  be  served 
upon  the  agent  as  such,  and  the  notice  must 
be  directed  to  the  owner.  Evans  v.  Santana 
Live  Stock,  etc.,  Co.,  81  Tex.  622.  And  the 
fact  of  agency  must  be  shown.  Chase  County 
V.  Cartter,  30  Kan.  581. 

5.  Change  of  Ownership.  —  Pickford  v.  Lynn, 
98  Mass.  491;  Monson  v.  County  Com'rs,  84 
Me.  99. 

6.  Tenants  ir.  Common.  —  Whitcher  v.  Ben- 
ton, 48  N.  H.  157. 

7.  Notice  to  Husband.  —  Whitcher  Benton, 
48  N.  H.  157. 

8.  Notice  to  Mortgagee  Unnecessary.  —  Parish 
v.  Gilmanton,  11  N.  II.  294;  Gurnscy  v.  Ed- 
wards, 26  N.  II.  224;  Whiting  v.  New  Haven, 
45  Conn.  305;  Goodrich  v.  Atchison  County, 
47  Kan.  355;  Warren  v.  Gibson,  40  Mo.  App. 
469;  Cool  v.  Crommct,  13  Me.  250. 

A  Purchaser  at  Foreclosure  Sale  of  land  affei  ted 
by  the  highway  is  bound  by  any  notice  which 
was  binding  on  the  mortgagee.    Murphy  v. 
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Beard,  138  Ind.  560;  Monson  v.  County 
Com'rs,  84  Me.  99;  Pickford  -'.  Lynn,  98 
Mass.  491. 

9.  Personal  Service.  —  Green  v.  State,  56  Wis. 
583.  See  also,  as  to  what  constitutes  personal 
service,  Vogt  v.  Bexar  County,  16  Tex.  Civ. 
App.  567- 

10.  Notice  to  Occupants  of  Land.  —  Porter  v. 
Stout,  73  Ind.  3;  Austin  v.  Allen,  6  Wis.  134; 
State  v.  Lander,  29  Wis.  68. 

A  Station  Agent  at  a  depot  on  the  ground 
through  which  the  highway  is  to  run  is  an  oc- 
cupant within  such  statute.  State  v.  O'Con- 
nor, 78  Wis.  282. 

Notice  to  Overseer.  —  Where  the  law  required 
the  notice  to  be  given  to  the  owner  or 
"  holder,"  it  was  held  lhat  the  notice  might  be 
left  with  an  overseer  residing  on  the  farm. 
Kimmey's  Petition,  5  Harr.  (Del.)  18. 

The  Iowa  Statute  requires  that  notice  shall  be 
served  on  each  owner  or  occupier,  as  shown 
by  the  transfer  books,  who  resides  in  a 
county,  and  it  is  held  thereunder  that  if  the 
owner  be  a  nonresident  notice  must  be  served 
upon  the  occupier.  Alcott  v.  Acheson,  49 
Iowa  569. 

Railroad  Company  as  Occupant. —  And  under 

such  statute  it  is  held  that  a  railroad  company 
organized  under  the  laws  of  the  state  is  in 
possession  of  land  over  which  it  operates  its  line 
of  road  and  is  consequently  entitled  to  notice. 
Chicago,  etc.,  R.  Co.  v.  Ellithorpc,  78  Iowa 
415;  Slate  Iowa  Cent.  R.  Co.,  91  Iowa  275. 
But  a  railroad  company  not  organized  under 
the  laws  of  the  state  is  not  a  resident  within 
such  statute  and  is  not  entitled  to  notice.  State 
v.  Chicago,  etc.,  R.  Co.,  68  Iowa  135. 

11.  Notice  to  Town.  —  North  Reading  v.  Mid- 
dlesex County,  7  Gray  (Mass.)  109;  Com.  v. 
Chase,  2  Mass.  170;  Com.  v.  Peters,  3  Mass. 
229;  Com.  v.  Coombs,  2  Mass.  489;  Com.  v. 
Cambridge,  4  Mass.  627;  Com.  v.  Egrcmont, 
6  Mass.  491;  Knox  v.  Epsom,  56  N.  H.  14; 
Kcnnett's  Petition,  42  N.  H.  139;  Burnham  v. 
Goffstown,  50  N.  II.  560;  Home  v.  Rochester, 
62  N.  H.  347;  Roail  in  Ryan,  3  Kulp  (Pa.)  158; 
Road  in  Upper  Fairfield  Tp.,  1 1  Pa.  Co.  Ct.  396. 
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in  such  case  a  notice  to  the  selectmen  and  town  clerk  as  such  has  been  held 
to  be  sufficient.1  And  where  petitioners  for  a  highway  were  required  to  cause 
a  certified  copy  of  the  petition  to  be  given  to  the  town  officers  it  was  held 
that  such  service  might  be  made  by  the  petitioner  himself.3 

(9)  Posting  of  Notice.  —  A  requirement  as  to  the  posting  of  notice  must  be 
substantially  complied  with.3  Posting  copies  of  the  notice  is  stated  to  be 
sufficient  under  a  statute  requiring  notice  to  be  given  by  advertisement  posted 
at  certain  places.*  And  the  posting  of  copies  of  the  petition  has  been  held 
to  be  a  sufficient  compliance  with  a  requirement  of  notice  of  the  presentation 
of  the  petition.5 

(10)  Actual  Notice.  —  It  has  been  held  that  where  actual  notice  is  given  to 
parties  interested,  the  want  of  the  statutory  notice  will  not  affect  the  validity 
of  the  proceedings,  but  on  this  question  the  decisions  are  not  entirely  harmo- 
nious.6 

c.  PROOF  OF  NOTICE — -(1)  In  General. — Where  the  statute  requires 
notice  before  the  making  of  the  order,  proof  of  such  notice  is  a  prerequisite 
to  such  order.7  If  the  statute  is  sileut  as  to  the  manner  of  proving  notice, 
any  satisfactory  proof  thereof  is  sufficient,8  and  the  giving  of  notice  may  be 
shown  by  parol.9  But  it  has  been  held  that  the  mere  certificate  of  the  person 
posting  the  notice  is  not  sufficient,  the  statute  not  providing  therefor,  and 
this  not  being  a  recognized  legal  form  of  proof. 10 


1.  Whittredge  v.  Concord,  36  N.  H.  530. 

In  Pennsylvania  notice  must  be  given  to  a 
county  when  it  is  liable  for  the  damages  re- 
sulting from  the  laying  out  of  the  road.  Ryon 
Tp.  Road,  4  Pa.  Dist.  736;  Road  in  Friends- 
ville,  16  Pa.  Co.  Ct.  172.  See  Act  April  15, 
1 891. 

2.  Service  by  Petitioner.  —  McClure  v.  Groton, 
50  N.  H.  49;  Sanborn  v.  Meredith,  58  N.  H. 
150.    See  also  State  v.  Ai  kinson,  27  N.  J.  L.  420. 

3.  Posting  of  Notice.  —  Highway  Com'rs  v. 
People,  2  111.  App.  24;  Schuchman  v.  High- 
way Com'rs,  52  111.  App.  497;  Cassidy  v. 
Smith,  13  Minn.  129;  People  v.  Stedman,  57 
Hun  (N.  Y.)  280;  West  Manheim  Road,  1  Pa. 
Dist.  800,  Compare  Wright  v.  Highway 
Com'rs,  145  111.  48. 

Place  of  Po3ting  —  "  Public  "  Place.  —  In  Terri- 
tory v.  Lannon,  9  Mont.  1,  it  was  held  that  a 
notice  posted  at  a  railroad  station  about  seven 
hundred  feel  from  the  interseclion  of  the  pro- 
posed road  with  another  highway,  at  which 
latter  point  there  was  no  suitable  place  for 
posting  the  notice,  was  posted  at  a  "  public  " 
place  "  in  the  vicinity  of  "  the  proposed  road 
within  the  meaning  of  the  statute. 

Where  the  statute  made  it  the  duty  of  the 
clerk  to  post  a  copy  of  the  order  laying  out  a 
road,  on  the  door  of  the  building  where  the 
township  meeting  was  usually  held,  or,  if 
there  was  no  such  building,  then  in  one  of  the 
most  public  places  in  the  township,  it  was 
held  sufficient  to  post  the  copy  on  an  inner 
door  of  a  tavern  which  was  one  of  the  two 
places  where  the  meeting  was  held  alter- 
nately, this  being  one  of  ,the  most  public 
places  in  the  township.  People  v.  Township 
Board,  2  Mich.  187. 

4.  Posting  Copies. — Vedder  v.  Marion  County, 
22  Oregon  264. 

5.  Of  Copies  of  Petition.  —  Sutherland  v. 
Holmes,  78  Mo.  399.  Bat  under  a  later  stat- 
ute in  the  same  state  requiring  the  posting  of 
a  copy  of  the  petition  and  a  notice  stating 
when  the  petition  would  be  presented,  it  was 


held  that  the  mere  posting  of  the  petition  was 
not  sufficient  notice.  Peed  v.  Barker,  61  Mo. 
App.  556. 

If  the  Posting  Is  Defective  so  that  it  is  not  ob- 
served by  persons  passing,  the  report  may  be 
properly  set  aside.  Road  in  Manchester,  8 
York  Leg.  Rec.  (Pa.)  169. 

6.  Actual  Notice  Sufficient.  —  Sumner  v.  Ox-  ■ 
ford  County,  37  Me.  112;  Copeland  v.  Pack- 
ard, 16  Pick.  (Mass.)  217.    See  also  Humboldt 
County  v.  Dinsmore,  75  Cal.  604. 

Actual  Notice  Not  Substitute  for  Statutory  No- 
tice. —  Bitting  v.  Douglas  County,  24  Oregon 
406;  Grapevine  Road,  18  Pa.  Co.  Ct.  639.  See 
also  supra,  this  section,  Notice  —  Necessity  — 
In  General. 

7.  Proof  of  Notice  —  Necessity  —  Delaware.  — 
//;  re  Isaacs,  (Del.  1897)  39  Atl.  Rep.  588. 

Illinois. — Johnson  v.  Stephenson,  39  111. 
App.  88. 

Indiana.  —  Wild  v.  Deig,  43  Ind.  455,  13 
Am.  Rep.  399. 

Michigan.  —  Van  Auken  v.  Highway 
Com'rs,  27  Mich.  414. 

New  Jersey .  —  State  v.  Shreeve,  15  N.  J.  L.. 
57;  Matter  of  Highway,  16  N.  J.  L.  91. 

8.  Mode  of  Proof. —  Parish  v.  Gilmanton,  11 
N.  H.  293. 

9.  Parol  Evidence.  —  In  re  Isaacs,  (Del.  1897) 
39  Atl.  Rep.  588;  State  v.  Bergen,  24  N.  J.  L. 
548;  In  re  Road  in  Washington  Tp.,  (Pa.  1885) 
1  All.  Rep.  657;  Issenhuth  v.  Baum,  (S.  Dak. 
1898)  76  N.  W.  Rep.  928. 

Statutory  Presumption  of  Notice.  —  A  statutory 
provision  that  an  order  laying  out  a  highway 
shall  be  prima  facie  evidence  of  the  regularity 
of  prior  proceedings  raises  the '  presumption 
that  notice  was  properly  given.  Roehrborn  v. 
Schmidt,  16  Wis.  519;  Williams  v.  Mitchell,  49 
Wis.  284;  State  v.  Nelson,  57  Wis.  147;  State 
».  Logue,  73  Wis.  598;  State  v.  Harland,  74 
Wis.  11. 

10.  Certificate.  —  Frizell  v.  Rogers,  82  111.  109; 
Detroit  Sharpshooters'  Assoc.  v.  Highway 
Com'rs,  34  Mich.  36. 
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(2)  Affidavit.  —  An  affidavit  by  the  person  concerned  in  the  service  of  the 
notice  is  a  proper  form  of  proof,1  but  an  affidavit  need  not  he  filed  unless 
expressly  required.2  And  even  when  the  statute  required  affidavits  as  to  the 
posting  of  notice  to  be  filed  with  the  county  clerk,  it  was  held  that  the  fact 
that  such  affidavits  were  thereafter  found  to  be  absent  from  the  file  did  not 
affect  the  validity  of  the  proceedings,  but  that  the  posting  might  be  proven  by 
the  person  who  performed  it.3 

(3)  Return  of  Officers.  —  The  notice  may  also  be  shown  by  the  return  of 
commissioners  or  other  persons  vested  with  jurisdiction  to  conduct  the  pro- 
ceedings,4 but  the  return  need  not  show  the  giving  of  notice  unless  this  is 
especially  required  by  statute.5 

(4)  Recital  in  Order.  —  In  the  absence  of  a  statutory  requirement  of  other 
proof,  a  recital  of  notice  in  the  order  granting  or  denying  the  petition  is  suffi- 
cient proof  thereof.6 

(5)  Recital  of  Facts.  —  The  proof  of  notice  should  generally  state  the  par- 
ticular facts  involved  in  the  service  or  giving  of  notice  in  order  that  the  court 
or  other  tribunal  may  determine  its  sufficiency.7 

d.  Record  Must  Show  Notice.  —  The  record  of  the  proceedings  should 
show  that  the  notice  has  been  given  according  to  law.8    In  some  cases  it  has 


1.  Affidavit  of  Service.  —  Wright  v.  Wells,  29 
Ind.  35+;  State  v.  Otoe  County,  6  Neb.  129; 
State  v.  Waldron,  17  N.  J.  L.  369;  Sanborn  v. 
Meredith,  58  N.  H.  150. 

In  Wells  v.  Hicks,  27  111.  343,  it  was  stated 
that  the  proof  of  posting  notices  by  the«-  parte 
affidavits  of  the  persons  posting  them  is  a  bet- 
ter form  of  proof  than  verbal  evidence  of  such 
parties,  since  otherwise  the  death  or  removal 
of  the  latter  would  endanger  the  location  of 
the  road. 

In  Gaines  v.  Linn  County,  21  Oregon  425,  it 
was  held  that  when  the  statute  required  a 
petition  for  a  road  to  be  accompanied  by 
satisfactory  proof  of  notice  to  all  persons 
concerned,  the  proof  might  be  by  the  affidavit 
of  one  of  ths  petitioners  who  knew  that  such 
notice  had  been  given. 

2.  Not  Expressly  Required.  —  Pagels  v.  Oaks, 
64  Iowa  198,  where  it  was  decided  that  such 
affidavit  was  not  absolutely  required  by  a  stat- 
ute providing  that  the  auditor  should  establish 
the  road  when  satisfied  that  notice  had  been 
served. 

3.  Affidavits  Absent  from  Files.  —  Carron  v. 
Clark,  14  Mont.  301. 

4.  Return  of  Officers  —  Maine.  —  Southard  v. 
Ricker,  43  Me.  575. 

Massachusetts.  —  New  Salem,  at..  Petition- 
ers. 6  Pick.  (Mass.)  470. 

Michigan.  —  Peopl:  v.  Highway  Com'rs,  14 
Mich.  528;  Pegler  v.  Highway  Com'rs.  34  Mich. 
359;  Moetter  v.  Highway  Com'r,  39  Mich.  726; 
Grav  v.  Highway  Com'r,  40  Mich.  165;  Shuc 
■v.  Highway  Com'r,  41  Mich.  638;  Nielsen  v. 
Wakefield,  43  Mich.  434;  Wilson  v.  Township 
Board,  87  Mich.  240 

Pennsylvania.  —  In  re  Road  in  Springdalc 
Tp.,  91  Pa.  St.  260;  Wagner  v.  Sal /.burg  Tp., 
132  Pa.  St.  636;  In  re  Road  in  Verona,  (Pa. 
1888)  12  Atl.  Rep.  456. 

5.  Road  from  Cully's  Fishery,  13  S.  &  R. 
(Pa.)  25;  Road  in  Middle  Creek  Tp.,  9  Pa.  St. 
69;  ///  re  Road  in  South  Abington  Tp.,  109 
Pa.  St.  118. 

6.  Recital  in  Order. —  Huntington  v.  Hirch, 
12  Conn.  142;   Shinklc  v.  Magiil,  58  III.  422; 
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Frizell  v.  Rogers,  82  111.  109;  Board  of  Super- 
visors v.  Magoon,  109  111.  142;  Bruggerman  v. 
True,  25  Minn.  123;  State  v.  Lewis,  22  N.  J. 
L.  564. 

Necessity  of  Recital.  —  And  in  State  v. 
Shreeve,  15  N.  J.  L.  57,  it  was  stated  that 
when  the  authority  of  the  court  depends  on 
the  due  proof  of  the  posting  of  notices  the: 
order  must  show  that  such  proof  was  given. 

7.  Recital  of  Facts  Necessary  —  Maine.  — 
Southard  v.  Ricker,  43  Me.  575. 

Michigan.  —  People  v.  Highway  Com'rs,  14 
Mich.  528;  Dupont  v.  Highway  Com'rs,  28 
Mich.  362;  Truax  v.  Sterling,  74  Mich.  160; 
Schroeder  v.  Onekama,  95  Mich.  25. 

Montana.  —  State  v.  Auchard,  (Mont.  iSgS}> 
55  Pac.  Rep.  361. 

Nebraska.  —  State  v.  Otoe  County,  6  Neb. 
129. 

New  Jersey.  —  Road  in  Sussex,  etc..  Coun- 
ties, 13  N.  J.  L.  157. 

Oregon.  —  Minard  v.  Douglas  County,  9 
Oregon  206;  King  v.  Benton  County,  10  Ore- 
gon 512;  Sweek  v.  Jorgensen,  33  Oregon  270. 

Pennsylvania.  —  Road  in  Palmer,  11  W.  N. 
C.  (Pa.)  429. 

Contra.  —  New  Salem  el  at..  Petitioners,  6 
Pick.  (Mass.)  470;  In  re  Road  in  Springdale 
Tp.,  91  Pa.  St.  260:  In  re  Road  in  South 
Abington  Tp.,  log  Pa.  St.  118;  Locust  St.,  153 
Pa.  St.  276. 

See  also  infra,  this  section  and  subsection. 
Record  Must  Show  Notice. 

8.  Notice  Must  Appear  from  Record — Alabama, 
—  Road,  etc.,  Com'rs  v.  Thompson,  15  Ala. 
134;  Barnett  v.  Slate,  15  Ala.  829. 

Illinois.  —  Highway  Com'rs  v.  Harper,  38 
111.  103. 

Iowa.  — State  v.  Berry,  12  Iowa  58;  State  v. 
Anderson,  39  Iowa  274;  Alcott  v.  Acheson,  49 
Iowa  569;  McBurney  v.  Graves,  (>6  Iowa  317. 

Kansas.  —  Vcnard  v.  Cross,  8  Kan.  248. 

Maine.  —  Southard  v.  Ricker,  43  Me.  575. 

Michigan.  — Names  v.  Highway  Com'rs,  30 
Mich.  490;  Moetter  v.  Highway  Com'r,  39 
Mich.  726;  Cox  v.  Highway  Com'r,  83  Mich. 
»93- 
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been  held  that  a  mere  recital  or  rinding  in  the  record  that  notice  was  given  is 
sufficient ;  1  and  it  has  been  held  in  one  state  that  a  recital  that  all  the  require- 
ments of  the  law  have  been  complied  with  raises  a  presumption  that  the  neces- 
sary  notice  was  given,2  while  in  other  jurisdictions  it  has  been  determined  that 
the  particular  facts  involved  in  the  giving  of  notice  must  be  set  forth  in  the 
r  :cord.3  The  requirements,  however,  are  less  strict  on  a  collateral  attack  than 
on  a  direct  attack.4 

8.  Commissioners  or  Viewers  —  a.  In  General.  —  In  case  of  the  establish- 
ment of  a  highway  by  a  court,  and  frequently  in  other  cases,  the  statute  pro- 
vides for  reference  of  the  question  of  laying  out  the  highway  to  a  selected 
body  of  men  who  are,  in  different  jurisdictions,  called  commissioners,  viewers, 
jurors,  or  surveyors.  In  other  cases  the  question  is  decided  by  permanent 
officials,  generally  termed  commissioners  or  supervisors.  This  subsection  will 
be  devoted  chiefly  to  the  officers  of  the  first  class,  though  incidentally  officers 
of  the  second  class  will  be  referred  to. 

b.  Necessity.  —  If  the  statute  provides  for  the  appointment  of  viewers  or 
like  officers,  a  failure  to  make  such  an  appointment  will  generally  render  the 
proceedings  invalid.5 

c.  Order  for  View  —  (i)  Description  of  Road.  —  The  order  for  view  or 
appointing  viewers  should,  it  is  said,  give  a  general  description  of  the  proposed 
road  by  its  termini,  with  a  statement  of  its  general  direction.6 


Missouri.  —  Chicago,  etc.,  R.  Co.  v.  Young, 
96  Mo.  39;  Matter  of  Gardner,  41  Mo.  App. 
589. 

Nebraska. — State  v.  Otoe  County,  6  Neb. 
129. 

Ohio.  —  Ferris  v.  Bramble,  5  Ohio  St.  109; 
Frevert  v  Finfrock,  31  Ohio  St.  621,  43  Ohio 

St.  335- 

Oregon.  —  Grady  v.  Dundon,  30  Oregon 
333- 

Pennsylvania. — Central  R.  Co.'s  Appeal, 
102  Pa.  St.  39.  Compare  In  re  Road  in  South 
Abington  Tp.,  109  Pa.  St.  118. 

So  it  has  been  decided  that  where  the  record 
fails  to  show  service  of  the  notice  upon  a  land- 
owner as  required  by  statute,  he  cannot  be 
prosecuted  for  the  obstruction  of  the  road,  the 
proceedings  being  void  as  to  him.  State  v. 
Weimer,  64  Iowa  243. 

1 .  Recital  of  Giving  of  Notice  Sufficient. — H  obbs 
v.  Tipton  County,  116  Ind.  376;  McCollister  v. 
Shuey,  24  Ioiva  362;  Woolsey  v.  Hamilton 
County,  32  Iowa  130;  State  v.  Pitman,  38  Iowa 
252;  Crawford  v.  Elk  County,  32  Kan.  555; 
Limerick,  Petitioner,  18  Me.  183. 

2.  Recital  of  Compliance  with  Law.  —  Larson 
v.  Fitzgerald,  87  Iowa  402;  State  v.  Minneapo- 
lis, etc.,  R.  Co.,  88  Iowa  689. 

But  if  the  Record  Attempts  to  State  the  Facts 
involved  in  the  giving  of  notice,  it  will  be  pre- 
sumed that  it  states  all  the  facts,  and  if  these 
are  insufficient  to  show  legal  notice  it  will  be 
considered  that  the  courl  acted  without  juris- 
diction.   State  v.  Waterman,  79  Iowa  360. 

3.  Particular  Facts  Must  Be  Stated  in  Record.  — 
Van  Auken  v.  Highway  Com'rs,  27  Mich. 
414;  Detroit  Sharpshooters'  Assoc.  v.  High- 
way Com'rs,  34  Mich.  36;  Nielsen  v.  Wake- 
field, 43  Mich.  434;  Schroeder  v.  Onekama,  95 
Mich.  25;  People  v.  Smith,  7  Hun  (N.  Y.)  17; 
State  v.  Officer,  4  Oregon  180;  Cameron  v. 
Wasco  County,  27  Oregon  318.  And  see  Lati- 
mer v.  Tillamook  County,  22  Oregon  291.  See 
also  supra,  this  section,  Proof  of  Notice — Re- 
cital of  Facts. 
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In  Dupont  v.  Highway  Com'rs,  28  Mich. 
362,  it  was  said:  "  In  cases  of  this  nature, 
where  public  officers  are  proceeding  summarily 
to  deprive  owners  of  their  lands,  jurisdictional 
facts  must  be  distinctly  shown,  and  are  not  to 
be  made  out  by  a  general  averment  which 
amounts  to  no  more  than  a  statement  that  the 
law  has  been  complied  with.  The  record  must 
show  the  facts,  so  that  we  may  see  whether 
the  law  was  complied  with  or  not." 

4.  Collateral  and  Direct  Attack.  —  In  Missouri 
it  seems  that  while  a  recital  that  due  legal 
notice  had  been  given  is  not  sufficient  in  a 
direct  proceeding,  such  as  an  appeal,  Chicago, 
etc.,  R.  Co.  v.  Young,  96  Mo.  39;  Matter  of 
Gardner,  41  Mo.  App.  589;  on  a  collateral 
attack  such  a  recital  is  conclusive  of  a  compli- 
ance with  the  statute,  Daugherty  v.  Brown,  91 
Mo.  26;  Lingo  v.  Burford,  112  Mo.  149.  In  the 
last  case  it  was  said  that  the  County  Court  was 
the  tribunal  authorized  to  determine  the  suffi- 
ciency of  the  proof,  and  was  not  required  by 
law  to  spread  on  its  record  the  evidence  by 
which  it  ascertained  that  notice  had  been  given, 
this  being  merely  a  fact  in  pais  to  be  established 
by  evidence,  and  its  judicial  ascertainment  of 
the  question  must  be  considered  conclusive. 
See  also  Heagy  v.  Black,  90  Ind.  534. 

5.  Necessity  of  Viewers.  —  State  v.  Horn,  34 
Kan.  556;  Hughes  v.  Milligan,  42  Kan.  396; 
Warren  v.  Brown,  31  Neb.  8;  In  re  Road  in 
Plumcreek  Tp.,  110  Pa.  St.  544;  Missouri, 
etc.,  R.  Co.  v.  Austin,  (Tex.  Civ.  App.  1897) 
40  S.  W.  Rep.  35. 

But  in  Tennessee  the  appointment  of  a  jury  of 
view  is  regarded  as  merely  a  proceeding  to 
bring  the  facts  before  the  court,  which  may 
proceed  in  disregard  of  the  report  or  without 
receiving  any.  Justices  v.  Graham,  6  Baxt. 
(Tenn.)  77;  Hawkins  v.  Justices,  12  Lea 
(Tenn.)  351. 

6.  Order  for  View  —  Description  of  Road.  — 
Hubbard  v.  Wickliffe,  2  A.  K.  Marsh.  (Ky.) 
503,  1  Litt.  (Ky.)  80;  Wood  v.  Campbell,  14  B. 
Mon.  (Ky.)  339. 
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In  New  Jersey  and  Pennsylvania,  however,  the  route  between  the  termini  is 
regarded  as  a  matter  exclusively  for  the  viewers,  and  it  is  consequently  error 
for  the  court  to  designate  any  intermediate  point,1  though  in  the  former  state 
it  is  held  that  a  road  proceeding  will  not  be  set  aside  for  such  an  error  on  the 
part  of  the  court.2 

The  Width  of  the  road  need  not  be  stated  if  this  is  a  matter  within  the  discre- 
tion of  the  viewers.3 

(2)  Purpose  of  Road.  —  Where  the  statute  provided  that  the  roads  should 
be  opened  only  for  certain  purposes  it  was  held  that  the  order  appointing 
viewers  must  state  one  or  more  of  the  statutory  grounds  for  allowing  the 
application.4 

d.  Selection*  and  Appointment.  —  The  selection  of  viewers  or  similar 
officers  must  be  in  accordance  with  the  statutory  provisions,5  and  in  New  Jersey 
a  requirement  that  in  appointing  surveyors  regard  shall  be  had  to  the  perma- 
nent surveyors  of  highways  in  the  townships  wherein  the  road  is  to  be  laid  is 
mandatory.6  But  mere  irregularities  in  the  mode  of  choosing  jurors  to  pass 
upon  the  advisability  of  the  road  have  in  New  York  been  decided  not  to  affect 
the  validity  of  the  proceedings.7 

Effect  of  Vacancy.  —  The  question  of  the  effect  of  a  vacancy  in  the  board  upon 
the  power  of  the  other  members  to  act  is  necessarily  dependent  upon  the 
statutory  provisions  as  to  the  constitution  of  the  tribunal.  It  has  been  held 
in  New  Hampshire  that  on  the  death  of  one  of  three  commissioners  the  surviv- 
ors could  not  conduct  proceedings,  there  being  a  provision  empowering  the 
court  to  fill  the  vacancy.8  But  where  viewers  are  appointed  by  a  court  which 
retains  supervision  over  them,  it  seems  that  the  court  may  fill  vacancies  occur- 
ring before  action  by  the  viewers.9 

e.  Who  May  Act  —  (1)  Petitioners.  —  It  has  been  held  that  petitioners 
for  the  road  are  disqualified  to  act  as  commissioners  or  viewers  in  the  matter 
of  laying  out  the  road.10    And  petitioners  have  been  decided  not  to  be  within 

1.  New  Jersey  and  Pennsylvania  Rule.  —  Mat-  certain  names  and  to  draw  therefrom  twelve 
ter  of  Public  Road  in  Middlesex,  etc.,  Coun-  names,  these  to  constitute  the  jury,  and  it  was 
ties,  4  N.  J.  L.  34;  Sadsbury  Tp.  Roads,  147  held  that  any  error  in  the  preparation  of  the 
Pa.  St.  471,  29  W.  N.  C.  (Pa.)  481 ;  McConnell's  box  by  improperly  including  or  excluding 
Mill  Road.  32  Pa.  St.  285;  Caiharine  Tp.  names,  if  not  depriving  persons  interested  of 
Road,  76  Pa  St.  189.  any  substantial  right,  did  not  justify  a  re- 

2.  Hampton  v.  Poland,  50  N.  J.  L.  367.  versal  of  the  proceedings.    People  v.  Potter, 

3.  Width  of  Eoad.  —  Beigh's  Road,  23  Pa.  36  Hun  (N.  Y.)  181;  Buckley  v.  Drake,  41 
St.  302;  Boston,  etc.,  R.  Corp.  v.  Lincoln,  13  Hun  (N.  Y.)  384;  People  v.  Dolge,  45  Hun  (N. 
R.  I.  705.  Y.)  310,  affumcd  110  N.  Y.  680. 

4.  Statement  of  Purpose  of  Road.  —  Abney  v.  8.  Survivors  Cannot  Conduct  Proceedings. — 
Barnelt,  I  Bibb  (Ky.)  557;  Fletcher  v.  Fugate,  Palmer  v.  Conway,  22  N.  H.  144,  where  it  was 
3  J.  J.  Marsh.  (Ky.)  631;  Nischen  v.  Hawes,  held  that  a  statute  providing  that  "  all  words 
15  Ky.  L.  Rep.  40.  (Ky.  1893)  21  S.  W.  Rep.  purporting  to  give  a  joint  authority  to  three  or 
1049,  in  which  cases  it  was  held  that  since  the  more  public  officers  shall  be  construed  as  giv- 
statute  provides  for  opening  roads  only  for  ing  such  authority  to  a  majority  of  them  "  ap- 
conventence  of  travelers  to  the  county  court  plied  to  a  majority  of  the  full  board  only,  and 
house,  warehouse,  ferry,  etc.,  the  order  must  was  not  applicable  to  a  case  of  vacancy, 
state  for  which  one  of  these  purposes  the  road  In  Mitchell  v.  Holdcrness,  34  N.  H.  209, 
was  allowed.  and  Wcniworth  v.  Farmington,  49  N.  H.  119, 

As  to  Necessity  of  Naming  the  Time  and  Place  it  was  held  that  the  remaining  members  of  the 

of  action  to  be  taken  under  the  order,  see  board  could  not  act  although  there  was  noth- 

infra,  this  subsection,  Time  and  Place  of  Action.  ing  left  to  do  except   to  make    the  repoit. 

5.  Selection  of  Viewers.  —  Jonestown  Road,  Compare  People  v.  Syracuse,  63  N.  Y.  291, 
I  P.  Sr.  W.  (Pa.)  243,  where  it  was  held  that  if  where  it  was  held  that  upon  the  death  of  a 
the  statute  required  the  court  to  appoint  six  commissioner  appointed  by  a  special  act,  the 
viewers,  a  practice  of  appointing  twelve  view-  survivors  could  exercise  the  powers  if  no  pro- 
ers,  from  whom  the  parlies  were  allowed  to  vision  existed  for  filling  the  vacancy. 

strik;  six,  was  erroneous.  9.  Vacancy  Filled  by  Court.  —  Road  in  Little 

6.  New  Jersey  Practice.  —  Conovcr  v.  Bird,  56      Britain,  27  Pa.  St.  69. 

N.  J.  L.  228;  State  v.  liergen,  2t  N.  J.  L.  342;  10.  Disqualification    of    Petitioners.  —  Pub'ic 

Parsell  V.  State,  30  N.  J.  L.  530.  Road,  5   Harr.  (Del.)  242;    Road  in   Radnor,  5 

7.  Irregularities  in  Choosing  Jurors.  —  The  Binn.  (Pa.)  612;  May  Town,  etc.,  Road,  4 
utatutc  required  the  clerk  to  deposit  in  a  box  Ycates  (Pa.)  479;  Road  in  Green  Tp.,  129  Pa. 
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statutory  requirements  of  "  disinterested  "  1  or  "  indifferent  "  men.2  But  it 
h  is  been  decided  in  New  York,  under  a  statute  requiring  jurors  "  who  are  not 
1  in  the  lands  "  through  which  the  road  is  to  be  laid  out  to  certify  to 
its  necessity,  that  an  applicant. for  a  highway  may  act  as  such  juror.3  And  a 
ju  1  m  nt  of  a  commissioners'  court  laying  out  a  road  has  been  held  not  to  be 
void  because  petitioners  were  appointed  on  the  jury  of  view,  the  statute  not 
prohibiting  their  appointment  and  the  disqualification  of  jurors  not  usually 
invalidating  the  judgment  based  on  their  verdict.4  Nor  does  the  appointment 
of  petitioners  as  viewers  affect  the  validity  of  the  proceedings  when  the  viewers 
act  merely  in  an  advisory  capacity  to  the  county  commissioners,  who  may  dis- 
regard their  action.5 

(2)  Relationship  or  Affinity.  —  That  one  of  the  viewers  was  a  brother-in-law 
of  one  of  the  petitioners  for  the  road  is  sufficient  to  render  the  report  illegal.6 
And  the  uncle  of  the  petitioner  has  likewise  been  held  to  be  disqualified  under 
a  statute  requiring  the  appointment  of  "  disinterested  "  persons.7  Likewise 
the  brother-in-law  8  and  the  father-in-law  of  a  landowner9  have  been  held  to 
be  disqualified.  But  relationship  to  one  who,  while  active  in  urging  the  pro- 
ceedings, is  not  directly  interested  as  petitioner  or  adjoining  owner,10  or  to  the 
trustees  of  a  church  which  owns  land  which  will  be  taken  for  the  highway,11 
has  been  held  not  to  disqualify.  The  fact  that  two  of  the  viewers  are  related 
is  also  immaterial,12  and  an  official  charged  with  the  duty  of  drawing  the  jurors 
is  not  disqualified  by  the  fact  that  his  brother  signed  the  petition.13 

(3)  Taxpayers.  —  The  fact  that  one  is  a  taxpayer  of  the  town  which  will 
contribute  to  the  construction  and  maintenance  of  the  proposed  highway 
has  been  held  not  to  disqualify  him  to  act;14  but  the  contrary  has  been 


St.  527;  Ohio,  etc.,  Tp.  Road,  166  Pa.  St.  132; 
Delmar  Tp.  Road,  13  Pa.  Co.  Ct.  505.  But 
see  White  v.  Coleman,  6  Gratt.  (Va.)  138. 

As  Against  Collateral  Attack.  —  The  fact  that 
one  of  the  acting  commissioners  was  one  of 
the  petitioners,  and  interested  in  establishing 
the  road,  will  not  render  the  proceedings  void. 
Carroll  County  v.  Justice,  133  Ind.  89,  36  Am. 
St.  Rep.  528. 

1.  Epler  v.  Niman,  5  Ind.  459;  Thompson  v. 
Multnomah  County,  2  Oregon  34;  Williams  v. 
Mitchell,  49  Wis.  284. 

2.  Anthony  v.  South  Kingstown,  13  R.  I. 
129. 

3.  New  York  Rule. —  People  v.  Dains,  38 
Hun  (N.  Y.)  43;  Buckley  v.  Drake,  41  Hun 
(N.  Y.)  384.  Compare  People  v.  Poller,  36 
Hun  (M.  Y.)  181. 

4.  Judgment  Not  Void.  —  Vogt  v.  Bexar 
County,  16  Tex.  Civ.  App.  567. 

5.  Viewers  in  Advisory  Capacity.  —  Crowley  v. 
Gallatin  County,  14  Mont.  292. 

6.  Relationship  or  Affinity. —  Phillips  v. 
Tucker,  3  Met.  (Ky.)  69;  Road  in  Hellam,  6 
York  Leg.  Rec.  (Pa.)  149.  And  see  Hilltown 
Road,  18  Pa.  St.  233. 

7.  Clifford  v.  York  County,  59  Me.  262.  But 
see  Sadsbury  Road,  9  Pa.  Co.  Ct.  521. 

But  in  Massachusetts  and  Vermont,  it  seems, 
relationship  to  a  petitioner  does  not  disqualify 
one  from  acting.  Wilbraham  v.  Hampden 
County,  11  Pick.  (Mass.)  322;  Chase  v.  Rut- 
land. 47  Vt.  393. 

8.  Brother-in-law  of  Landowner.  —  Taylor  v. 
Worcester  County,  105  Mass.  225.  But  see 
Matter  of  Ogden  St.,  63  Hun  (N.  Y.)  188. 

9.  Father-in-law  of  Landowner.  —  Bradley  v. 
Frankfort,  99  Ind.  417. 

10.  Relationship  to  One  Not  Directly  Interested. 
—  Road  in  Lower  Windsor,  29  Pa.  St.  18. 


11.  People  v.  Cline,  23  Barb.  (N.  Y.)  197. 

12.  Relationship  of  Viewers.  —  Crowley  v.  Gal- 
latin County,  14  Mont.  292. 

13.  Official  Drawing  Names. — People  v.  Dains, 
38  Hun  (N.  Y.)  43- 

Statutory  Number  Competent.  —  Where  the 
statute  required  Ivvelve  freeholder:;  to  certify 
to  the  necessity  and  propriety  of  the  road,  but 
iwenty  actually  united  in  the  certificate,  the 
fact  that  five  of  these  twenty  were  "  of  kin  to 
the  owners  of  the  land  "  within  the  New  York 
statute  was  held  not  to  vitiate  the  certificate. 
Highway  Com'rs  v.  Judges,  7  Wend.  (N.  Y.) 
264. 

14.  Taxpayers.  —  Thompson  v.  Love,  42  Ohio 
St.  61;  Gray  y.  Middletown,  56  Vt.  53. 

In  Massachusetts  it  was  decided  that  the  fact 
that  a  county  commissioner  was  a  taxable  in- 
habitant of  a  town  through  which  a  contem- 
plated road  was  to  pass  did  not  prevent  him 
from  acting  as  such  commissioner  in  proceed- 
ings to  lay  out  the  road.  Wilbraham  v.  Hamp- 
den County,  11  Pick.  (Mass.)  322;  Danvers  v. 
Essex  County,  2  Met.  (Mass.)  186.  The  law 
has,  however,  since  then  been  changed  by- 
statute.  Hall  v.  Thayer,  105  Mass.  219,  7 
Am.  Rep.  513. 

Statutory  Provision.  —  It  was  decided  in  /Vew 
Jersey  that  a  statutory  prevision  that  the  offi- 
cers to  be  appointed  to  determine  the  question 
of  laying  out  a  road  should  be  residents  of  the 
township  through  which  the  road  was  to  run 
was  not  impliedly  repealed  or  in  any  way 
amended  by  a  subsequent  act  which  made  the 
township  liable  for  compensation  to  land- 
owners, though  this  would  involve  an  interest 
on  the  part  of  such  officers  as  taxpayers  in  the 
laying  out  of  the  road.  Parsell  v.  State,  30 
N.  J.  L.  530,  disapproving  State  v.  Atkinson,  27 
N.  J.  L.  420. 
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decided  in  New  Hampshire.* 

(4)  Freeholders.  —  One  having  a  remainder  interest  after  a  life  estate  in 
land  is  a  freeholder  within  a  statute  requiring  viewers  or  jurors  to  be  free- 
holders,2 as  is  one  whose  estate  is  liable  to  be  divested  by  the  execution  of  a 
power  of  sale.3 

(5)  Oivners  of  Land  Affected.  —  The  statute  sometimes  provides  that 
landowners  along  the  proposed  highway  shall  not  act.4  And  it  has  been 
decided  that  such  a  landowner  is  not  a  "  disinterested  "  person  within  the 
requirement  of  a  statute.5  Elsewhere  it  has  been  held  that,  apart  from  stat- 
ute, such  a  landowner  is  not  disqualified  to  act.6 

(6)  Officers  in  Previous  Proceedings.  —  It  has  been  decided  that  one  is  not 
disqualified  to  act  as  a  viewer  or  surveyor  because  he  has  acted  in  that  capacity 
in  former  proceedings  involving  the  same  road,  which  for  some  reason  have 
failed.7  And  a  member  of  the  County  Court  has  been  held  qualified  to  con- 
firm a  viewers'  report  made  by  him  and  others  before  he  became  a  member  of 
the  court.8 

(7)  Waiver  of  Objections.  —  The  objection  that  one  is  disqualified  to  act  as 
viewer  or  commissioner  must  be  made  promptly  or  it  will  be  considered  as 
waived.9  Accordingly  it  has  been  held  that  the  objection  must  be  made 
before  the  view  or  location  actually  takes  place;  10  and  in  other  cases  it  has 
been  decided  that  the  objection  cannot  be  made  after  the  filing  of  the  report 
or  the  return. 1 1 

(8)  Showing  in  Record.  —  It  has  been  held  that  the  record  of  the  proceed- 


1.  Taxpayer  Disqualified. —  In  New  Boston's 
Petition,  49  N.  H.  328,  it  was  held  that  a  com- 
missioner who  was  a  stockholder  in  a  corpora- 
tion paying  taxes  in  the  town  could  not  act. 

Disqualification  as  to  Part  of  Proceedings.  —  In 
Mitchell  v.  Holderness,  29  N.  H.  523,  it  was 
decided  that,  under  a  statute  providing  that  a 
town  adjoining  lhat  through  which  the  high- 
way should  pass  might  he  made  to  bear  a  part 
of  the  expense  of  the  road,  a  commissioner  re- 
siding in  such  town  could  act  in  determining 
the  question  whether  the  road  should  be  laid 
out,  but  that,  as  soon  as  the  question  arose 
whether  the  adjoining  town  should  contribute, 
he  became  disqualified  to  act  further. 

2.  Freeholders.  —  Garrett  v.  Hedges,  (Ky, 
1891)  17  S.  W.  Rep.  871. 

3.  People  v.  Scott,  8  Hun  (N.  Y.)  566. 
Incumbrances  on  real  estate  do  not  affect  the 

qualification  of  the  owner  of  the  land  as  a 
freeholder.  Harbaugh  Ave.,  10  Pa.  Co.  Ct. 
440. 

4.  Landowners  Disqualified. —  Daggy  v.  Green, 
12  Ind.  303. 

5.  State  v.  Delesdernier,  11  Me.  473.  See 
also  Wilson  v.  Township  Hoard,  87  Mich.  240. 

6.  Landowners  Not  Disqualified.  —  Webster  v. 
Washington  County,  26  Minn.  220;  Matter  of 
Southern  Boulevard,  (Supm.  Ct.  Spec.  T.)  3 
Abb.  Pr.  N.  S.  (N.  Y.)  447;  Foot  v.  Stiles,  57 
N.  Y.  399. 

Engineer  Assisting  Viewers. —  In  Thompson 
v.  Goldthwait,  132  Ind.  20,  it  was  held  that  the 
disqualification  of  interest  did  not  extend  to  an 
engineer  whom  the  statute  required  to  be  ap- 
pointed merely  to  aid  the  viewers  in  the  loca- 
tion of  the  work  and  in  making  estimates. 

Majority  of  Board  Disinterested. —  In  Kicckc- 
napp  v.  Wheeling,  64  Minn.  547,  in  dctcrmin- 
ing  that  the  proceeding  was  not  absolutely 
void  on  account  of  the  interest  of  one  member 
.as  a  landowner,  the  fact  that  the  majority  of 


the  board  was  disinterested  seems  to  have 
been  considered  as  important,  as  well  as  the 
fact  that  on  appeal  there  was  a  trial  de  novo  of 
the  whole  proceedings. 

7.  Officers  in  Previous  Proceedings.  —  Fulton 
v.  Cummings,  132  Ind.  453;  State  v.  Bergen, 
24  N.  J.  L.  548.  And  see  Road  in  Chartiers 
Tp.,  34  Pa.  St.  413.  Compare'  Locke  v.  High- 
way Com'r,  107  Mich.  631. 

8.  Viewer  Becoming  Member  of  Court.  —  Gal- 
braith  v.  Littiech,  73  111.  209. 

9.  Waiver  by  Failure  to  Make  Objection.  — 
Road  in  Kingston,  5  Kulp  (Pa.)  235;  Road  in 
Hazle,  6  Kulp  (Pa.)  463;  Williams  Mitch- 
ell, 49  Wis.  284;  State  v.  Nelson,  57  Wis.  147. 

In  Danvers  v.  Essex  County,  2  Met.  (Mass.) 
185,  however,  it  was  determined  that  where 
the  meeting  of  the  commissioners  to  view  the 
route  was  adjourned  without  any  proceedings 
having  taken  place,  an  objection  to  the  com- 
petency of  the  commissioner  was  made  in  time 
if  made  at  the  opening  of  the  hearing  on  the 
second  day  of  the  adjourned  meeting. 

10.  Kentucky. — Garrett  v.  Hedges,  (Ky.  1S91) 
t7  S.  W.  Rep.  871. 

Massachusetts.  —  Hallock  v.  Franklin  County, 
2  Met.  (Mass.)  558;  Ipswich  v.  Essex  County, 
10  Pick.  (Mass.1)  519. 

New  Hampshire.  —  Towns  v.  Stoddard,  30 
N.  H.  23. 

Pennsylvania.  —  Road  in  Limerick  Tp.,  16 
Pa.  Co.  Ct.  567. 

West  Virginia.  —  Doddridge  County  v. 
Stout,  9  W.  Va.  703. 

11.  Objection  After  Report  or  Return.— Stale  v. 
Bergen,  24  N.  J.  L.  548;  Road  in  Whitcmarsh, 
7  Montg.  Co.  Hep.  (Pa.)  161 ;  Road  in  Lower 
Saucon,  1  Northam.  Co.  Rep.  (Pa.)  41;  Road 
in  Upper  Leacock,  8  Lane.  L.  Rev.  (Pa.)  76; 
Millcreck  Road,  9  Pa.  Co.  Ct.  592;  Road  in 
Allen  Tp.,  iS  Pa.  St.  463;  Hilltown  Road.  IS 
Pa.  St.  233. 
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ings  must  show  that  the  viewers  were  found  to  possess  the  statutory  qualifica- 
tion-,.1 But  a  different  view  apparently  is  involved  in  the  decision  of  another 
court  that,  unless  the  contrary  appears,  the  viewers  will  be  presumed  to  have 
the  statutory  qualifications.3 

/.  Number  of  Officials  Who  Must  Act.  —  The  general  rule  that  if 
several  persons  are  authorized  to  exercise  powers  of  a  public  nature  all  must 
convene  and  deliberate,  but  the  majority  may  decide,  applies,  in  the  absence 
of  statute,  to  the  case  of  persons  intrusted  with  the  laying  out  of  a  road.3 
Generally,  however,  the  matter  is  regulated  by  statutory  provisions,  as  when 
it  is  provided  that  words  importing  joint  authority  to  three  or  more  persons 
shall  be  construed  as  giving  authority  to  the  majority  of  such  persons,  and 
such  a  statute  will  apply  to  road  commissioners  or  viewers.4 

Under  a  New  Jersey  Statute  providing  that  the  highway  shall  be  laid  out  by  six 
surveyors  appointed  by  the  court,  all  of  whom  must  have  notice  and  a  majority 
of  whom  may  act,  it  was  decided  that  all  must  have  an  opportunity  to  act,  and 
if  one  is  excluded  by  the  other  five  the  proceedings  will  be  void,5  and  that  the 
record  of  the  proceedings  must  show  that  notice  was  duly  served  on  all.6 

And  a  New  York  statute  providing  that  two  highway  commissioners  of  a  town 
may  make  an  order,  provided  the  order  shows  that  all  the  commissioners  met 
and  deliberated  or  were  notified  to  attend  the  meeting,  was  held  to  be  man- 
datory, so  as  to  render  an  order  made  by  two  out  of  three  commissioners  abso- 
lutely void,  if  it  did  not  show  that  the  third  commissioner  participated  in  their 
deliberations  or  was  notified  to  do  so.7 


1.  Showing  as  to  Qualifications. — Northern 
Pac.  Terminal  Co.  v.  Portland,  14  Oregon  24, 
where  it  was  determined  that  the  facts  show- 
ing the  qualifications  must  be  recited  in  detail. 

In  Crowley  v.  Gallatin  County,  14  Mont. 
292,  however,  it  was  held  that  the  recital  in  a 
resolution  of  county  commissioners  opening 
a  road,  that  in  accordance  with  their  order 
appointing  persons  possessing  the  statutory 
qualifications  as  viewers  the  road  was  ordered 
to  be  opened,  was  a  sufficient  showing  in  the 
record  that  the  viewers  possessed  these  quali- 
fications. 

2.  Presumption  of  Qualifications.  —  Road  from 
App's  Tavern,  17  S.  &  R.  (Pa.)  388. 

3.  Majority  May  Decide  After  Deliberation  by 
All—  Illinois,  — Louk  v.  Woods,  15  111.  256; 
Galbraith  v.  Littiech,  73  111.  209. 

Massachusetts.  —  Com.  v.  Ipswich,  2  Pick. 
(Mass.)  70. 

New  Hampshire.  —  Wentworth  v.  Farming- 
ton,  4Q  N.  H.  119. 

New  York.  —  Babcock  v.  Lamb,  1  Cow.  (N. 
Y. )  238. 

Ohio .  —  Matter  of  Wells  County  Road,  7 
Ohio  St.  16. 

Pennsylvania.  —  Road  and  Bridge  Viewers, 
8  Pa.  Co.  Ct.  557;  Paradise  Road,  29  Pa.  St. 
20;  State  Road  in  Lehigh,  etc..  Counties,  60 
Pa.  St.  330;  Turnpike  Road  Case,  5  Binn. 
(Pa.)  481;  In  re  Plains  Tp.,  7  Kulp  (Pa.)  234. 

See  also  Smith  v.  New  Haven,  59  Conn.  203. 

Majority  of  Selectmen.  —  It  has  been  decided 
that  when  a  board  of  selectmen  are  authorized 
to  lay  out  a  road,  they  may  lawfully  perform 
this  duty  by  a  major  part  of  the  whole  num- 
ber, such  a  body  being  generally  authorized 
and  intended  to  act  by  majorities.  Jones  v. 
Andover,  9  Pick.  (Mass.)  146;  Dartmouth  v. 
Bristol  County,  153  Mass.  12.  See  also  Crom- 
mett  v.  Pearson,  18  Me.  344.' 

And  the  same  effect  was  produced  by  statu- 
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tory  provision  that  a  majority  of  the  selectmen 
should  be  competent  to  act  in  all  cases.  Hall 
v.  Manchester,  39  N.  H.  295. 

4.  Statutory  Provision  —  Indiana.  —  Hays  v. 
Parrish,  52  Ind.  132;  Scraper  v.  Piper,  59  Ind. 
158;  Bronnenburg  v.  O'Bryant,  139  Ind.  17. 

Maine.  —  Acton  v.  York  County,  77  Me.  128. 

New  Jersey.  —  Eatontown  Tp.  v.  Wolley,  49 
N.  J.  L.  386. 

Oregon.  —  Beekman  v.  Jackson  County,  18 
Oregon  283. 

Wisconsin.  —  State  v.  James,  4  Wis.  408. 

Presumption  of  Validity.  —  And  where  an 
order  laying  out  the  road  has  been  made  upon 
a  report  signed  by  two  of  the  three  viewers,  it 
will  be  presumed,  in  the  absence  of  anything 
to  show  the  contrary,  that  the  third  viewer 
was  present  and  joined  in  the  deliberations. 
Louk  v.  Woods,  15  111.  256;  Galbraith  v.  Lit- 
tiech, 73  111.  209. 

5.  New  Jersey  Statute.  —  State  v.  Shreve,  4 
N.  J.  L.  337.  See  also  Matter  of  Highway, 
16  N.  J.  L.  391. 

6.  State  v.  Burnet,  14  N.  J.  L.  385;  State  v. 
Van  Geison,  15  N.  J.  L.  339;  Griscom  v.  Gil- 
more,  15  N.  J.  L.  475;  Ex  p.  Shough,  16  N. 
J.  L.  264. 

7.  New  York  Statute.  —  Fitch  v.  Highway 
Com'rs,  22  Wend.  (N.  Y.)  132;  People  v. 
Hynds,  30  N.  Y.  470,  affir/ning  27  Barb.  (N. 
Y.)  94;  People  v.  Williams,  36  N.  Y.  441;  Sim- 
mons v.  Sines,  4  Abb.  App.  Dec.  (N.  Y.)  246; 
Christy  v.  Newton,  60  Barb.  (N.  Y.)  332;  Chap- 
man v.  Swan,  65  Barb.  (N.  Y.)  210;  Stewart  v. 
Wallis,  30  Barb.  (N.  Y.)  344. 

The  Survey,  however,  was  held  to  be  a  mere 
ministerial  act  not  requiring  the  presence  of 
all  the  commissioners,  it  being  sufficient  if  all 
the  commissioners  met  and  viewed  the  pro- 
posed route  and  made  an  order  laying  out  the 
highway.    Marble  v.  Whithey,  28  N.  Y.  297. 

If  a  Disqualified  Person  Acts  on  a  jury  of 
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Under  a  Pennsylvania  statute  requiring  the  action  to  be  by  five  of  the  six  viewers, 
and  the  report  to  be  signed  by  four  of  such  five,  it  is  sufficient  if  the  record 
shows  or  satisfactory  proof  is  otherwise  given  that  the  view  was  by  five  of  the 
viewers,1  and  the  fact  that  one  who  does  not  act  is  disqualified  does  not  affect 
the  proceedings.2  But  if  one  disqualified  joins  with  the  other  five  in  the 
view,  the  proceeding  is  invalid.3 

g.  Oath  TO  Be  Taken  —  (i)  In  General.  —  Where  the  statute  prescribes 
an  oath  to  be  taken  by  viewers,  jurors,  or  commissioners  before  acting,  a  fail 
ure  to  take  such  oath  will  render  the  proceedings  invalid,  at  least  on  direct 
attack;4  but  a  statutory  requirement  that  the  report  be  under  oath  does  not 
render  it  necessary  that  the  commissioners  be  sworn  before  entering  upon 
their  duties.5  Where  the  form  of  the  oath  is  prescribed  by  statute,  it  must 
be  substantially  followed,6  though  a  slight  variance  will  be  immaterial.7  The 
oath  taken  by  viewers  need  not  be  subscribed  by  them,  unless  this  is  expressly 
required  by  statute.8 

(2)  Waiver  of  Defects.  —  It  has  been  held  that  the  failure  to  take  the  stat- 
utory oath,  or  defects  therein,  may  be  waived  by  proceeding  with  the  hearing 


view,  the  proceedings  are  invalid  though  the 
others  constitute  a  number  equal  to  that  re- 
quired by  the  statute  to  join  in  such  action. 
Tiffany  v.  Gifford,  (Supm.  Ct.  Spec.  T.)  7  N. 
Y.  Supp.  43.  See  to  the  same  effect  Cambria 
St.,  75  Pa.  St.  357. 

1.  Pennsylvania  Statute. — New  Hanover  Road, 
18  Pa.  St.  220;  Road  in  Little  Britain,  27  Pa. 
St.  69;  Road  from  Cully's  Fishery,  13  S.  & 
R.  (Pa.)  25;  Road  to  Ewing's  Mill,  32  Pa.  St. 
282;  Paradise  Road,  29  Pa.  St.  20. 

2.  Disqualification  of  Viewer. —  Paschall  St., 
81  Pa.  St.  118. 

3.  Cambria  St.,  75  Pa.  St.  357. 

4.  Necessity  of  Oath  —  Alabama.  —  Keenan  v. 
Commissioners'  Ct.,  26  Ala.  568. 

Georgia.  —  Frith  v.  Justices,  30  Ga.  723. 

Kentucky.  —  Grimes  v.  Doyle,  Sneed  (Ky.) 
58;  Daveiss  r.  County  Ct.,  1  Bibb  (Ky.)  514. 

Massachusetts.  —  Com.  v.  Coombs,  2  Mass. 
489. 

Minnesota.  —  State  v.  McLeod  County,  27 
Minn.  90. 

New  Jersey.  —  Fisher  v.  Allen,  8  N.  J.  L. 
301;  State  v.  Barnes,  13  N.  J.  L.  268;  Iloag- 
land  v.  Culvert,  20  N.  J.  L.  387;  State  v. 
Davis,  t3  N.  J.  L.  10;  Matter  of  Public  Road  in 
Middlesex,  etc.,  Counties,  4  N.  J.  L.  455; 
State  v.  Lawrence,  5  N.  J.  L.  981;  Matter  of 
Highway,  t6  N.  J.  L.  391. 

Pennsylvania.  —  Bryson's  Road,  2  P.  &  \V. 
(Pa.)  207;  Matter  of  Road  from  Morrison's 
Lane,  etc.,  3  S.  &  R.  (Pa.)  210;  Broad  St. 
Road  Case,  7  S.  &  R.  (Pa.)  444;  Cambria  St., 
75  Pa.  St.  357;  Pleasant  St.,  5  Luz.  Leg.  Reg. 
(Pa.)  221;    Road  in  Butler,  6  Kulp  (Pa.)  443. 

Tennessee.  —  Douglass  v.  Rawlins,  4  Ilayw. 
(Tenn.)  Ill, 

Texas. —  Davidson  v.  State,  16  Tex.  App. 
33»- 

Virginia.  —  Fisher  v.  Smith,  5  Leigh  (Va.) 
611. 

But  in  Woolsey  v.  Hamilton  County,  32 
Iowa  130,  it  was  decided  that  the  fact  that  the 
oath  was  administered  by  an  official  who  had 
no  power  to  administer  oaths  did  not  affect 
the  validity  of  the  proceedings  on  certiorari. 

Constitutional  Requirement  as  to  Public  Offi- 
wri. —  It  was  decided  that  persons  who  were 


especially  appointed  by  agreement  as  county 
commissioners  to  act  upon  a  single  petition  for 
a  highway  were  to  be  deemed  "  public  offi- 
cers "  within  a  constitutional  requirement  that 
all  public  officers  take  a  certain  prescribed 
oath.  Wentworth  v.  Farmington,  51  N.  H. 
128. 

5.  Report  under  Oath. — Sutherland  v.  Holmes, 
78  Mo.  399;  Warren  v.  Gibson,  40  Mo.  App.  469. 

6.  Substantial  Compliance  with  Statute  Neces- 
sary.—  It  was  decided  that  where  the  statute 
required  the  viewers  to  swear  to  perform  the 
duties  of  the  olfice  "  impartially  and  according 
to  the  best  of  their  judgment,"  an  oath  "  faith- 
fully to  discharge  their  duties  "  was  insuffi- 
cient, Cambria  St.,  75  Pa.  St.  357;  Nicetov.n 
Lane,  32  Leg.  Int.  (Pa.)  2S;  as  was  an  oath  to 
perform  their  duties  with  "  fidelity,"  Jefferson 
Tp.  Road,  2  Lack.  Leg.  N.  (Pa.)  32S.  To  the 
same  effect,  as  to  the  necessity  of  incorporat- 
ing in  the  oath  the  word  "  impartially  "  if  so 
provided  by  the  statute,  see  State  v.  McLeod 
County,  27  Minn.  90. 

Limitation  of  Statutory  Duties.  —  Where  the 
officer  was  chosen  as  such  for  all  the  town- 
ships in  the  county,  and  by  statute  his  duties 
were  not  limited  to  a  particular  township,  the 
oath  was  held  to  be  ineffective  if  the  statutory 
form  was  so  changed  as  to  limit  the  oath  to 
his  duties  in  that  particular  town.  State  v. 
Davis,  13  N.  J  L.  10;  State  v.  Ayres,  15  N.  J. 
L.  479;  Slate  v.  Hart,  17  N.  J.  L.  185. 

7.  Slight  Variance  Immaterial. —  VVhere  the 
statute  provided  that  the  oath  should  be  in 
the  form,  "  I  do  solemnly  and  sincerely  prem- 
ise and  affirm,"  it  was  held  that  an  oath  in  the 
form,  "  I  do  solemnly  and  sincerely  declare  and 
affirm,"  was  sufficient.  Bassett  v.  Den,  17  N. 
J.  L.  432.  And  sec  Slate  v.  Shrcve,  4  N.  J.  L. 
337- 

Where  the  Warrant  to  the  locating  committee 
particularly  described  their  whole  duty  it  was 
held  that  an  oath  "  faithfully  and  impartially 
to  perform  the  service  to  which  "  thev  were 
appointed,  or  "  faithfully  and  impartially  to 
discharge  the  trust  reposed  in"  them,  was  suffi- 
cient.   Com.  v.  Wcstborough,  3  Mass.  406. 

8.  Subscribing  Oath. —  Hays  v.  Parrish,  52 
Ind.  132. 
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with  know  ledge  of  the  defects  and  failing  to  make  the  objection.1 

(3)  Showing  in  Record.  —  The  taking  of  the  statutory  oath  should  be 
shown  by  the  record.*  By  some  courts  it  has  been  decided  that  the  showing 
is  sufficient  if  it  is  stated  that  the  viewers  or  commissioners  were  sworn,3  or 
sworn  according  to  law, 1  while  in  other  jurisdictions  it  has  been  held  that  a 
recital  that  the  viewers  or  commissioners  were  duly  sworn  before  acting,  with- 
out stating  the  particular  form  of  the  oath,  was  insufficient.5 

h.  Time  and  Place  oe  Action.  —  The  failure  of  the  order  for  view  to 
comply  with  the  statutory  requirement  that  it  shall  name  the  time  and  place 
of  the  action  to  be  taken  thereunder  has  been  stated  to  be  a  radical  error 
avoiding  the  whole  proceeding,0  and  the  meeting  or  other  action  of  the  viewers 
or  commissioners  must  be  at  the  time  and  place  named  in  the  order.7  If  the 
order  is  made  returnable  on  a  certain  day,  any  proceedings  by  the  viewers 
after  that  day,  without  notice  to  persons  interested,  are  invalid.8 

i.  Mode  of  Procedure.  —  Common-law  rules  in  regard  to  the  character 
of  evidence  admissible  have  been  decided  not  to  apply  in  the  case  of  proceed- 
ings before  commissioners  or  viewers,9  but  in  Nezv  Hampshire  the  rule  seems 
to  be  otherwise. 10  They  cannot  make  a  special  finding  of  the  facts  and  submit 
the  questions  of  law  arising  thereon  to  the  court.11  The  viewers  must  actually 
go  upon  the  land  and  lay  and  mark  it  out,12  but  a  statutory  requirement  as  to 


1.  Waiver  of  Defects.  —  Raymond  v.  Cumber- 
land County,  63  Me.  110;  Gilford's  Petition, 
25  N.  K.  124;  Wentvvorth  v.  Farmington,  51 
N.  H.  128.  And  see  Woolsey  v.  Hamilton 
County,  32  Iowa  130. 

Objection  on  Appeal.  ■ —  It  was  held  that  where 
from  a  County  Court  judgment  based  on  the 
report  of  the  viewers  an  appeal  was  taken  to 
the  Circuit  Court,  where  there  was  a  trial  de 
novo,  and  the  facts  were  there  fully  investi- 
gated by  the  introduction  of  witnesses,  the 
failure  to  swear  the  viewers  was  not  ground 
for  objection  on  appeal  to  the  Supreme  Court. 
Patton  v.  Clark,  9  Yerg.  (Tenn.)  268,  dis- 
tinguishing Douglass  v.  Rawlins,  4  Hayw. 
(Tenn.)  III. 

Collateral  Attack.  —  It  has  also  been  held 
that  if  such  defects  are  not  made  ground  for 
direct  attack  they  cannot  be  set  up  in  a  col- 
lateral attack  on  the  proceedings.  Ilenline  v. 
People,  81  111.  269;  Hankins  v.  Calloway,  88 
111.  155 

2.  Showing  in  Record.  —  Daveiss  -/.  County 
Ct.,  1  Bibb  (Ky.)  514;  Elliot  v.  Lewis,  1  A.  K. 
Marsh.  (Ky.)  453;  Polland  v.  Ferguson,  1  Litt. 
(Ky.)  196;  Breckinridge  v.  Ward,  1  T.  B.  Mon. 
(Ky.)  57;  State  v.  Hutchinson,  10  N.  J.  L.  242; 
State  v.  Green,  15  N.  J.  L.  88;  Matter  of  Road 
from  Morrison's  Lane,  etc.,  3  S.  &  R.  (Pa.) 
210,  and  cases  cited  in  next  two  notes.  Contra, 
Sneed  v.  Falls  County,  91  Tex.  168;  Galves- 
ton, etc.,  R.  Co.  v.  Baudat,  18  Tex.  Civ.  App. 
595- 

3.  Recital  of  Swearing  Sufficient.  —  Bronnen- 
burg  v.  O'Brvant,  139  Ind.  17;  Wood  v. 
Campbell,  14  B.  Mon.  (Ky.)  339;  In  re  Road 
in  East  Donegal  Tp.,  go  Pa.  St.  190. 

4.  Paschall  St.,  81  Pa.  St.  118;  Wayne  Tp. 
Road,  33  Leg.  Int.  (Pa.)  322. 

Record  Showing  Departure  from  Prescribed 
Form.  —  But  where  the  statute  required  the 
viewers  to  be  sworn  to  perform  their  duties 
"  impartially  and  according  to  the  best  of  their 
judgment  "  a  statement  in  the  record  that  they 
had  been  "  sworn  or  affirmed  to  the  faithful 
discharge  of  their  duties  "  showed  that  the 
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oath  was  insufficient.  Cambria  St.,  75  Pa.  St. 
357- 

5.  Statement  of  Form  of  Oath  Necessary.  —  Kee- 

nan  v.  Commissioners'  Ct.,  26  Ala.  568,  ap- 
parently overruling  Long  v.  Commissioners' 
Ct.,  18  Ala.  482,  52  Am.  Dec.  230;  Crossett  v. 
Owens,  no  111.  378. 

6.  Failure  to  Fix  Time  and  Place  in  Order.  — 
Matter  of  Johnson;  49  N.  J.  L.  381;  Whartcn 
v.  Sorden,  59  N.  J.  L.  356.  But  see  Larson  v. 
Fitzgerald,  87  Iowa  402. 

7.  Order  Must  Be  Complied  With.  —  Roberts  v. 
Williams,  13  Ark.  355;  Smith  v.  Highway 
Com'rs,  150  Hl.385;  Hobbs  v.  Tipton  County, 
103  Ind.  575;  State  v.  Conover,  7  N.  J.  L.  203; 
Wharton  v.  Sorden,  59  N.  J.  L.  356;  State  v. 
Scott.  9  N.  J.  L.  17. 

8.  Action  After  Return  Day.  —  Metzler,  etc.. 
Road,  62  Pa.  St.  151 ;  Road  in  Manchester  Tp., 
15  Pa.  Co.  Ct.  623;  Road  in  Stroud  Tp.,  6  Pa. 
Dist.  634;  Road  in  Fairview,  7  Kulp  (Pa.)  232. 
And  see  Windham,  Petitioner,  32  Me.  452; 
Anderson  v.  Pemberton,  89  Mo.  61. 

The  Statute  may,  of  course,  provide  for  pro- 
ceedings on  a  day  other  than  that  specified  in 
the  order.  Vogle  v.  Bridges,  (Ky.  1893)  22  S. 
W.  Rep.  82. 

Power  to  Change  Time. —  It  was  decided  in 
Indiana  that  where  a  statute  required  the  board 
of  county  commissioners  to  fix  the  time  for  the 
meeting  of  the  viewers,  the  board  could,  after 
fixing  the  time,  thereafter  change  it.  Black 
v.  Thomson,  107  Ind.  162. 

9.  Admissibility  of  Evidence.  —  Wethersfield 
v.  Humphrey,  20  Conn.  226;  Bristol  v.  Bran- 
ford,  42  Conn.  322.  See  also  Matter  of  Pugh, 
(County  Ct.)  22  Misc.  (N.  Y.)  43;  Commission- 
ers' Ct.  v.  Bowie,  34  Ala.  461. 

10.  Kenneit's  Petition,  24  N.  H.  139;  Watts 
Derry,  22  N.  H.  498;  Goodwin  v.  Milton,  25 

N.  H.  458;  Landaff's  Petition,  34  N.  H.  163. 

11.  Special  Findings.  —  Germantown,  etc.. 
Turnpike  Road  Co.'s  Case,  4  Rawle  (Pa.)  191; 
Point-No-Point  Road  Case,  2  S.  &  R.  (Pa.)  277. 

12.  Route  to  Be  Actually  Laid  Out.  —  A  bbott  v. 
Johnson  County,  5  Kan.  App.  162;  Hughes  v. 
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placing  stakes  or  other  monuments  to  mark  the  way  is  directory  merely,  and 
a  failure  to  do  so  will  not  affect  the  proceedings  if  the  route  is  otherwise 
indicated.1 

j.  Improper  Conduct  —  (i)  Entertainment  by  Parties  Interested.  —  In 
the  absence  of  any  intentional  impropriety  or  resulting  prejudice,  the  fact  that 
the  viewers  or  commissioners  are  entertained  by  persons  interested  in  the  pro- 
posed highway  will  not  invalidate  their  proceedings,3  but  such  entertainment, 
if  forbidden  by  rule  of  court,  will  have  that  effect,3  and  in  Pennsylvania  it  is 
stated  that  a  different  rule  would  apply  in  the  case  of  highways  in  cities.4  In 
New  Hampshire  it  was  held  that  the  fact  that  the  petitioners  furnished  spiritu- 
ous liquors  to  the  commissioners  was  sufficient  ground  for  setting  aside  the 
report,  without  inquiry  as  to  the  effect  of  such  liquors.5  That  the  meeting  is 
at  the  house  of  one  of  the  applicants  does  not  necessarily  render  their  proceed- 
ings void.6 

(2)  Ex  Parte  Communications.  —  Communications  with  the  officials  by  one 
of  the  parties  interested,  in  the  absence  of  the  others,  has  been  held  sufficient- 
ground  for  setting  aside  their  proceedings,7  though  a  different  view  is  taken 
when  the  communication  was  merely  to  urge  a  speedy  decision.8 

That  the  Report  Was  Drawn  by  the  Attorney  for  the  Petitioners  will  not  render  it 
invalid.9 

(3)  Illegal  Fees.  —  The  payment  of  illegal  fees  to  surveyors  by  interested 
parties  was  held  ground  for  setting  aside  their  return.10 

(4)  Time  of  Objection.  — An  objection  on  the  ground  of  improper  conduct 
must  be  promptly  taken.11 

k.  Adjournment.  —  The  special  tribunal  may  adjourn  from  time  to  time 
until  the  business  is  completed,12  provided  it  does  not  extend  the  adjournment 
so  as  to  be  unable  to  report  at  the  time  fixed.1'' 

/.  Change  of  Decision.  —  It  has  been  decided  that  after  the  tribunal 
has  decided  upon  the  application,  and  the  members  have  separated,  the 
decision  cannot  be  altered,11  but  a  contrary  view  has  also  been  taken.15 

in.  Reviewers.  —  In  Indiana  and  Pennsylvania  provision  is  made  for  the 

Sellers,  34  Ind.  337;  Ward  v.  State,  12  Lea  5.  Furnishing  of  Spirituous  Liquors. —  Petition 

(Tenn.)4oo,.  of  Newport  Highway,  48  N.  H.  433. 

1.  Placing  Monuments.  —  Galbraith  v.  Lit-  6.  Meeting  at  Applicant's  House.  —  Beardsley 
tiech,  73  III.  209;  McCollister  v.  Shuey,  24  v.  Washington,  39  Conn.  265;  Oxford  Tp.  v. 
Iowa  362;  Howland  v.  Penobscot  County,  49  Brands,  45  N.  J.  L.  332. 

Me.  143.  7.  Ex    Parte     Communications. —  Harris  v. 

2.  Entertainment  —  Connecticut.  —  Beardsley  Woodstock,  27  Conn.  567;  Peavey  v.  Wolf- 
v.  Washington,  39  Conn.  265;  Greene  v.  East  borough,  37  N.  H.  286. 

Haddam,  51  Conn.  547.  8.  Blake  v.  Norfolk  County,  114  Mass.  583. 

Massachusetts.  —  Blake  v.  Norfolk  County,  9.  Road  in  Lower  Macungie  Tp.,  26  Pa.  St. 

114  Mass.  583.  221. 

New  Jersey. — State  v.  Bergen,  21  N.  J.  L.  10.  Payment  of  Illegal  Fees.  —  States.  White, 

342;  State  v.  Justice,  24  N.  J.  L.  413;  States.  35  N.  J.  L.  203;  State  v.  Reckless,  38  N.  J.  L.  393. 

Reckless,  38  N.  J.  L.  393.  11.  Time  of  Taking  Objection.  —  Williams  v. 

Pennsylvania.  —  In  re  Road  in  Drumorc  Tp.,  Stonington,  49  Conn.  229;  Limming  v.  Bar- 

(Pa.  1886)  7  All.  Rep.  193;  Jefferson  Tp.  Road,  nett,  134  Ind.  332;  Re  Morcland  Tp.  Road,  13 

2  Lack.  Leg.  N.  (Pa.)  287;  Road  in  East  Earl,  Montg.  Co.  Rep.  (Pa.)  71. 

10  Lane.  L.  Rev.  (Pa.)  340;  Forks  Tp.  Road,  1  12.  Adjournment.  —  Goodwins.  Weihersfuld, 

Northam.  Co.  Rep.  (Pa.)  223;  East  Franklin  43  Conn.  437;  Allison  v.  Highway  Com'rs,  54 

Tp.  Road,  8  Pa.  Co.  Ct.  590;  Matter  of  Road  III.  170;  Wood  v.  1 1 ighway  Com'rs,  62  111.  391 ; 

in  Plymouth  Tp.,  5  Rawle  (Pa.)  150.    See  also  Weymouth    v.    York   County,    86    Me.  391; 

Londonderry  Tp.  Road,  6   Pa.  Co.  Ct.  391;  Westport  v.  Bristol  County,  9  Allen  (Mass.)  203. 

North    Branch    Road,  8    Pa.    Co.    Ct.    284;  Under  a  statute  authorizing  "  any  number 

Blakely  Road,  8  Pa.  Co.  Ct.  592.  of  the  six  surveyors  "  to  adjourn,  it  was  held 

8.  Forbidden  by  Rule  of  Court.  —  In  re  Road  in  that  all  might  adjourn.    State  v.  Vanbuskirk, 

Drumorc  Tp.,  (Pa.  1886)7  All.  Rep.  193;  Road  21  N.  J.  L.  86. 

in  Lykcns  Tp.,  19  Pa.  Co.  Ct.  145;  Sadsbury  13.  Butman  v.  Fowler,  I7  0hioioi;  Ruhland 

Road,  9  Pa.  Co.  Ct.  521.  v.  Hazel  Green,  55  Wis.  664. 

4.  Highways  in  Cities.  —  In  re  Road  in  Dru-  14.  Change  of  Decision. —  Matter  of  Highway, 

more  Tp.,  (Pa.  1886)  7  All.  Rep.  193;  Magnolia  16  N.  J.  L.  391. 

St.,  8  Phila.  (Pa.)  468.  15.  Butman  v.  Fowler,  17  Ohio  101. 
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appointment  of  a  second  body  of  viewers,  or  "  reviewers  "  as  they  are  called.1 
In  the  latter  state,  a  statute  requires  such  reviewers  to  be  appointed  on  a 
petition  filed  at  or  before  the  next  term  after  the  report  of  the  viewers,2  and 
in  case  of  a  conflict  between  the  report  of  the  viewers  and  that  of  the  review- 
ers, either  may  be  adopted  by  the  court.3 

Re-review.  —  In  Pennsylvania  a  third  view,  or  "  re-review,"  is  allowed,4  the 
report  of  which  the  court  may  or  may  not  adopt  in  preference  to  one  of  the 
previous  reports.5 

9.  Report  or  Return  —  a.  In  General. — The  report  or  return  by -the 
viewers,  commissioners,  or  other  officers  need  generally  contain  only  the  state- 
ments required  by  the  statute,  it  being  presumed  that  the  viewers  have  prop- 
erly performed  their  duty  in  respect  to  the  matters  not  referred  to.6  In  New 
Jersey,  however,  it  is  held  that  the  return  must  show  upon  its  face  a  compli- 
ance with  all  the  material  directions  of  the  statute.7  In  West  Virginia  it  is 
held  that  the  report  need  not  be  in  any  particular  form,  but  that  it  is  suffi- 
cient if  all  the  details  required  by  statute  are  recited  in  an  order  of  the  court 
made  on  such  report  and  contained  in  the  court  records.8 

b.  Time  of  Making. — The  report  or  return  must  be  made  within  the 
time  fixed  by  the  statute  9  unless  there  is  a  valid  order  extending  the  time.10 
Where  a  statute  provided  for  a  report  to  the  next  term  of  court,  it  was  held 
that  it  could  not  be  made  at  the  term  at  which  the  viewers  were  appointed.11 
The  failure  to  report,  however,  at  the  appointed  time  will  not  terminate  the 
proceedings. 13 

c.  Description  of  Highway.  — The  statute  generally  provides  that  the 
report  or  return  shall  describe  the  location  of  the  highway  as  fixed  by  the 
viewers  or  commissioners,  and  compliance  with  such  a  requirement  is  abso- 
lutely necessary,13  though  small  errors  and  omissions  not  affecting  the  cer- 


1.  Reviewers.  —  Suits  v.  Murdock,  63  Ind. 
73;  Doctor  v.  Hartman,  74  Ind.  221;  Bowman 
v.  fobs,  123  Ind.  44;  Charlotte  St.,  23  Pa.  St. 
286;  Heidelberg  Tp.  Road,  47  Pa.  St.  536; 
Road  in  Baldwin  Tp.,  36  Pa.  St.  9;  Leet  Tp. 
Road,  159  Pa.  St.  72. 

2.  Matter  of  Public  Road  in  Indiana  County, 
51  Pa.  St.  296;  FranconiaTp.  Road,  78  Pa.  St. 
316;  Road  in  Upper  Yoder  Tp.,  129  Pa.  St. 
640;  In  re  Road  in  Cheltenham  County,  (Pa. 
18S8)  13  Atl.  Rep.  93;  Church  Road,  5  W.  &  S. 
(Pa.)  200. 

3.  Conflicting  Reports. —  In  re  Road  in  Ralpho 
Tp  ,  (Pa.  1888)  15  Atl.  Rep  725;  Hatfield  Tp. 
Road.  1  Pa.  Dist.  820;  Buckvvalter's  Road 
Case.  3  S.  k.  R.  (Pa.)  236;  Bachman's  Road,  1 
Watts  (Pa.)  400;  Paradise  Road,  29  Pa.  St.  20. 

4.  Re-review.  —  Road  in  Upper  Yoder  Tp., 
129  Pa.  St.  640;.  Pomfret  St.  Road  Case,  2 
Rawle  (Pa.)  124;  Hellertown  Road,  5  W.  &  S. 
(Pa.)  202. 

5.  Road  in  Kingston  Tp.,  134  Pa.  St.  409;  In 
re  Road  in  Ralpho  Tp.,  (Pa,  188S)  15  Atl.  Rep. 
725. 

6.  Report  or  Return.  —  Campbell  v.  Fogg,  132 
Ind.  r;  Spurgeon  v.  Bartlett,  56  Mo.  App.  349; 
In  re  Road  in  South  Abington  Tp.,  109  Pa.  St. 
118;  In  re  Road  in  Drumore  Tp.,  (Pa.  1886)  7 
Atl.  Rep.  193. 

7.  New  Jersey  Requirements. — State  v.  Lip- 
pincott.  25  N.  J.  L.  434;  States.  Yauger,  29  N. 
J.  L.  384;  State  v.  Van  Geison,  15  N.  J.  L.  339; 
Griscom  v.  Gilmore,  16  N.  J.  L.  105;  Ex  p. 
Shough,  16  N.  J.  L.  264;  Bassett  v.  Clement, 
17  N.  J.  L.  166;  State  v.  Scott,  9  N.  J.  L.  17. 

8.  West  Virginia  Requirements.  —  Herron  v. 
Carson,  26  W.  Va.  62. 


9.  Time  of  Return  —  Maine.  —  Cushing  v. 
Gay,  23  Me.  9;  Parsonsfield  v.  Lord,  23  Me. 
511;  Belfast,  Appellants,  53  Me.  431;  Chap- 
man v.  York  County,  79  Me.  267. 

Missouri.  —  Rose  v.  Garrett,  91  Mo.  65. 
New  Jersey.  —  Matler  of  Highway,  3  N.  J.  L. 
244:  Martin  v.  Still  well,  50  N.  J.  L.  530. 

Pennsylvania.  —  Heidelberg  Tp.  Road,  47 
Pa.  St.  536;  Metzler,  etc.,  Road,  62  Pa.  St. 
151;  In  re  Road  in  Salem  Tp.,  103  Pa.  St.  250; 
Higgins  v.  Sharon,  5  Pa.  Super.  Ct.  92,  41  W. 
N.  C.  (Pa  )  9. 

10.  Extension  of  Time. —  Matter  of  Ross  Tp. 
Road,  5  Pa.  Super.  Ct.  85;  Sharpless's  Peti- 
tion, 5  Del.  Co.  Rep.  (Pa.)  196;  In  re  Knox  St., 
21  Pa.  Co.  Ct.  583;  Frankstown  Tp.  Road, 
26  Pa.  St.  472;  Chartiers  Tp.  Road,  48  Pa.  St. 
314;  Baldwin,  etc.,  Road,  3  Grant  Cas.  (Pa.) 
62;  Road  in  Byberry,  6  Phila.  (Pa.)  384,  24 
Leg.  Int.  (Pa.)  349. 

11.  Premature  Report. — Road  in  Baldwin  Tp., 
36  Pa.  St.  9. 

12.  Effect  of  Failure  to  Report.  —  Henline  v. 
People,  81  III.  269. 

13.  Description  of  Highway. — Shutez>.  Decker, 
51  Ind.  241;  Campbell  v.  Fogg,  132  Ind.  1; 
State  v.  Lippincott,  25  N.  J.  L.  434;  Griscom 
v.  Gilmore,"  16  N.  J.  L.  105;  Exp.  Shough.  16 
N.  J.  L.  264. 

As  to  Sufficiency  of  Particular  Descriptions  see 
Mossman  v.  Forrest,  27  Ind.  233;  McDonald 
v.  Payne,  114  Ind.  359;  Garrett  v.  Hedges,  13 
Ky.  L.  Rep.  647;  Rochester  v.  Sledge,  82  Ky. 
344,  6  Ky.  L.  Rep.  235;  Dartmouth  v.  Bristol 
County,  153  Mass.  12;  Woolsey  v.  Tompkins, 
23  Wend.  (N.  Y.)  324;  Hallock  v.  Woolsey,  25 
Wend.  (N.  Y.)  328. 
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tainty  of  the  location  may  be  regarded  as  immaterial.1  The  termini  must 
be  fixed  with  reasonable  certainty,3  and  the  courses  and  distances  should 
be  given,3  though  courses  will  be  controlled  by  monuments.4  A  description  of 
the  centre  line  of  the  road,  accompanied  by  a  statement  showing  its  width,  is 
sufficient.5 

Width  of  Highway.  —  Where  the  statute  fixes  a  width,  it  need  not  be  stated  in 
the  report  or  return  6  unless  there  is  an  express  requirement  to  that  effect.7 

A  Variance  from  the  description  in  the  petition  will  render  the  return  invalid, 
but  this  will  be  the  case  only  if  the  variance  is  substantial.8 

Plat  or  Draft.  —  The  statute  sometimes  requires  a  plat  or  draft  of  the  road  to 
accompany  the  return.9 

d.  Reference  to  Improvements.  — In  New  Jersey  and  Pennsylvania 
the  statutes  provide  that  the  plat  shall  make  reference  to  the  improvements 
through  which  the  highway  passes.  In  the  former  state  the  word  "  improve- 
ments "  was  held  to  refer  to  inclosed  fields,  and  not  to  barns  and  houses,10 
but  in  the  latter  state  a  broader  construction  is  given  to  the  term.11  It  has 
been  held  sufficient  if  there  be  a  reference  to  the  improvements  in  either  the 
draft  or  the  report,  though  the  statute  provides  for  its  incorporation  in  the 
draft.18  The  omission  to  refer  to  improvements  is  fatal  on  certiorari  or 
appeal,13  though  the  lower  court  could  refer  the  report  back  for  the  insertion 
of  such  reference.14 

e.  Statement  as  to  Necessity  of  Highway.  —  It  has  been  held  that 
where  the  statute,  in  prescribing  the  essentials  of  the  report,  does  not 
expressly  require  a  statement  of  the  necessity  or  utility  of  the  road,  such  a 
statement  is  unnecessary.15    A  specific  requirement  of  such  a  statement  must, 

A  Reference  to  a  Plat  accompanying  the  re- 
port may  be  sufficient  to  cure  omissions  in  the 
description.  Clarke  v.  South  Kingstown,  18 
R.  I.  283. 

1.  Immaterial  Errors.  —  Carr  v.  Berkley,  145 
Mass.  539;  State  v.  Schanck,  9  N.  J.  L.  107; 
Oxford  Tp.  v.  Brands,  45  N.  J.  L.  332;  Clarke 
v.  South  Kingstown,  18  R.  I.  283. 

2.  Termini  —  Kentucky.  —  Craig  v.  North,  3 
Mel.  (Ky.)  187. 

New  Jersey.  — State  v.  Woodruff,  36  N.  J.  L. 
204;  Ex  p.  Shough,  16  N.  J.  L.  264. 

Pennsylvania.  —  Bean's  Road,  35  Pa.  St.  280; 
Road  in  Lower  Merion,  58  Pa.  St.  66;  Spring- 
field Road,  73  Pa.  St.  127;  O'Hara  Tp.  Road, 
152  Pa.  St.  319;  Road  in  Cheltenham,  3  Montg. 
Co.  Rep.  (Pa.)  37;  Road  in  Windsor,  10  York 
Leg.  Rec.  (Pa.)  185;  Road  in  Union  Tp.,  17 
Pa.  Co.  Ct.  39. 

A  description  of  a  terminus  as  being  on  a 
certain  road  near  a  certain  house  or  building 
has  been  held  to  be  sufficient.  Blakeslee  v. 
Tyler,  55  Conn.  387;  Vogle  v.  Bridges,  (Ky. 
1893)  22  S.  W.  Rep.  82.  But  see  De  Long  v. 
Schimmel,  58  Ind.  64;  State  v.  Woodruff,  36 
N.  J.  L.  204;  Ex  p.  Shough,  16  N.  J.  L.  264; 
O'Hara  Tp.  Road,  152  Pa.  St.  319;  Road  in 
Union  Tp.,  17  Pa.  Co.  Ct.  39. 

3  Courses  and  Distances.  —  Wood  v.  Camp- 
bell, 14  B.  Mon.  (Ky.)  339;  Phillips  v.  Tucker. 
3  Met.  (Ky.)  70;  Craig  v.  North,  3  Met.  (Ky.) 
187;  Tingle  v.  Tingle,  12  Bush  (Ky.)  lot; 
State  v.  Clark,  1  N.  J.  L.  261;  Race  St.,  8  Pa. 
Co.  Ct.  95. 

4.  Woodman  v.  Somerset  County,  25  Me. 
300;  Knowlps's  Petition,  22  N.  II.  361. 

5.  Description  of  Centre  Line.  —  TinRle  v. 
Tingle,  12  Bush  (Ky.)  161 ;  People?'.  Highway 
Com'rs,  13  Wend.  (N.  Y.)  310.  Compare  Hop- 
kins v.  Crombie,  4  N.  H.  520. 
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6.  Width  of  Highway.  —  Campbell  v.  Fogg, 
132  Ind.  1.  Compare  Pennsgrove,  etc.,  Road, 
4  Yeates  (Pa.)  372;  Tench  v.  Abshire,  90  Va. 
768. 

7.  Matter  of  Feeney,  (County  Ct.)  20  Misc. 
(N.  Y.)  272.  And  see  Hayes  v.  Shackford,  3 
N.  H.  10;  Willis  v.  Sproule,  13  Kan.  257. 

8.  Variance  from  Petition.  —  McDonald  v. 
Payne,  114  Ind.  359;  Powell  v.  Hitchner,  32 
N.  I.  L.  an;  State  v.  Burnet,  14  N.  J.  L.  385; 
North  Lebanon  Tp.  Road,  3  Pa.  Co.  Ct.  401 ; 
Road  in  Cassville,  4  Pa.  Super.  Ct.  511. 

9.  Plat  or  Draft.  —  As  to  essentials  of  the 
plat  or  draft,  see  Tower  v.  Pitstick,  55  111.  115; 
State  v.  Hulick,  37  N.  J.  L.  70;  Slate  v.  Miller, 
23  N.  J.  L.  383;  State  v.  English,  22  N.  J.  L. 
291,  713;  Road  from  App's  Tavern.  17  S.  &  R. 
(Pa.)  388;  In  re  Road  in  South  Abington  Tp., 
109  Pa.  St.  118;  Matter  of  Ross  Tp.  Road,  5 
Pa.  Super.  Ct.  85. 

10.  Reference  to  Improvements. — State  v.  Hop- 
ping, 18  N.  J.  L.  423;  State  v.  Smith,  21  N.  J. 
L.  91;  State  v.  Hulick,  37  N.  J.  L.  70. 

11.  LeetTp.  Road,  159  Pa.  St.  72,  where  it  is 
stated  that  boundary  lines  are  not  "  improve- 
ments "  within  the  statute,  but  that  the  term 
includes  fences  upon  such  lines,  and  buildings 
and  clearings  upon  the  lands  inclosed  by  them. 

12.  Schuylkill  Falls' Road,  2  Binn.  (Pa.)  250; 
Road  from  Cully's  Fishery,  13  S.  &  R.  (Pa.)  25. 

13.  Effect  of  Omission. — State  v.  Lippincott,  25 
N.  J.  L.  434;  ///  re  Road  in  Belle  Vernon,  15 
W.  N.  C.  (Pa.)  232;  LeetTp.  Road,  159  Pa.  St. 
72;  O'Hara  Tp.  Road,  152  Pa.  St.  319.  Com- 
pare In  re  Road  in  Sterrctt  Tp.,  114  Pa.  St. 
637. 

14.  ///  re  Road  in  Springdalc  Tp.,  91  Pa.  St. 
260. 

15.  Necessity  of  Highway. —  Humboldt  County 
v.  Dinsmorc,  75  Cal.  604;  Heagy  v.  Black,  90 
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however,  be  complied  with  by  a  substantial  finding  to  that  effect,1  and  in 
Michigan  a  requirement  that  the  commissioner  ascertain  the  necessity  is  held 
to  render  a  statement  of  such  necessity  in  his  report  a  jurisdictional  requisite.2 
/.  Signing  of  Report.  —  The  signing  of  the  report  by  two  of  the  three 
commissioners,  the  third  being  present  and  consenting,  has  been  held  to  be 
sufficient,3  and  it  will  be  presumed,  in  the  absence  of  anything  to  show  the 
contrary,  that  a  third  viewer  who  failed  to  sign  the  report  was  nevertheless 
present  and  acting  with  his  colleagues.4 

g.  Modification  and  Amendment.  —  As  a  general  rule,  in  the  absence 
of  a  statutory  provision  to  the  contrary,  the  report  must  be  approved  or  dis- 
approved as  a  whole,  the  tribunal  to  which  it  is  made  having  no  power  to 
make  changes  therein.5  If  the  report  is  defective,  it  may  be  recommitted,6 
and  there  is  generally  a  right  of  amendment  subject  to  the  supervision  of  the 
tribunal  to  which  the  report  is  made.7 

h.  OBJECTIONS.  —  The  mode  of  presenting  objections  to  the  report  or 
return  is  purely  a  question  of  local  custom  or  statute,  and  accordingly  may 
take  the  form  of  exceptions,8  a  remonstrance,9  or  a  caveat.10  A  failure  to 
present  them  promptly  when  authorized  or  called  upon  to  do  so  will  generally 


Ind.  534;  Campbell  v.  Fogg,  132  Ind.  1;  Lim- 
erick, Petitioner,  18  Me.  183. 

1.  Substantial  Finding.  —  In  re  Road  in  Upper 
St.  Clair  Tp.,  (Pa.  1887)  7  Atl.  Rep.  772,  11  Atl. 
Rep.  625. 

A  statement  by  the  viewers  that  "  after  due 
consideration  and  diligent  inquiry  as  to  neces- 
sity of  said  road  "  they  "  are  of  opinion  that 
the  prayer  of  the  petitioners  should  be 
granted,"  and  have  therefore  located  and  do 
recommend  for  public  use  a  certain  road,  was 
held  to  be  a  substantial  finding  of  the  neces- 
sity of  the  road.-  In  re  Road  in  Sterrett  Tp., 
114  Pa.  St.  627. 

Sd  in  Pierce  v.  Southbury,  29  Conn.  490,  it 
was  held  that  a  report  stating  that  the  com- 
mittee found  that  a  certain  part  of  the  road 
prayed  for  was  not  required  by  common  con- 
venience and  necessity  and  that  that  portion 
should  not  be  laid  out,  but  that  they  found  an- 
other portion  that  "  ought  to  be  laid,"  and 
they  therefore  laid  it  out,  sufficiently  stated 
that  that  portion  was  required  by  common  con- 
venience and  necessity. 

2.  Michigan  Rule.  —  Truax  v.  Sterling,  74 
Mich.  160;  Cox  v.  Highway  Com'r,  83  Mich. 
193;  Cowing  v.  Ripley,  76  Mich.  650. 

The  Kentucky  Statute  requiring  a  statement  of 
the  "  conveniences  or  inconveniences  "  of  the 
proposed  road,  to  the  public  as  well  as  to 
individuals,  must  be  complied  with.  Daveiss 
v.  County  Ct.,  1  Bibb  (Ky.)  514;  Foreman  v. 
Allen,  2  Bibb  (Ky.)58i;  Wood  v.  Campbell,  14 
B.  Man.  (Ky.)  339. 

3.  Signing  of  Report.  —  Vassalborough,  Peti- 
tioner, 19  Me.  339.  And  see  Crommett  v. 
Pearson,  18  Me.  344. 

4.  Galbraith  v.  Littiech,  73  111.  209. 

As  to  the  signature  of  the  report  under  the 
Pennsylvania  statute,  see  New  Hanover  Road, 
18  Pa.  St.  220;  Road  in  Ross  Tp.,  36  Pa.  St. 
87;  Road  from  Cully's  Fishery,  13  S.  &  R. 
(Pa.)  25;  Road  in  Middle  Creek  Tp.,  9  Pa.  St. 
69;  Springbrook  Road,  64  Pa.  St.  451;  Green- 
lsaf  Case,  4  Whart.  (Pa.)  514. 

5.  Partial  Approval  Not  Permitted.  —  Dunstan 
v.  Jamestown,  7  N.  Dak.  1;  Catharine  Tp. 
Road,  76  Pa.  St.  189;  In  re  Public  Road  in 
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Benzinger  Tp.,  115  Pa.  St.  436;  Ohio,  etc., 
Tp.  Road,  166  Pa.  St.  132;  Cummings  v.  Ken- 
dall County,  7  Tex.  Civ.  App.  164.  But  see 
Winston  v.  Waggoner,  5  J.  J.  Marsh.  (Ky.)  41; 
Bennett  v.  Greenup  County,  13  Ky.  L.  Rep. 
349;  Peirce  v.  Somersworth,  10  N.  H.  369; 
Patten's  Petition,  16  N.  H.  278. 

6.  Recommittal — Connecticut.  —  Ives  v.  East 
Haven,  48  Conn.  272. 

Indiana.  —  Fulton  v.  Cummings,  132  Ind. 
453- 

New  Hampshire.  —  Peavey  v.  Wolfborough, 
37  N.  H.  287;  Berry  v.  Hebron,  38  N.  H.  196; 
Stinson  v.  Dunbarton,  46  N.  H.  3S5;  Under- 
wood v.  Bailey,  58  N.  H.  59. 

Pennsylvania.  —  Hilltown  Road,  18  Pa.  St. 
233;  Beigh's  Road,  23  Pa.  St.  302;  Road  in 
Hempfield  Tp.,  122  Pa.  St.  439. 

Vermont.  —  Walbridge  v.  Cabot,  67  Vt.  114. 

7.  Amendment.  —  Vogle  v.  Bridges,  15  Ky.  L. 
Rep.  6,  (Ky.  1893)  22  S.  W.  Rep.  82;  Andover 
v.  Essex  County,  5  Gray  (Mass.)  393;  Long  v. 
Talley,  91  Mo.  305;  Hayes  v.  Shackford,  3  N. 
H.  10;  Washington  v.  Fisher,  43  N.  J.  L.  377; 
Craig  v.  Brands,  46  N.J.  L.  521;  Mt.  Olive 
Tp.  v.  Hunt,  51  N.  J.  L.  274. 

8.  Exceptions.  —  Road  in  Stroud  Tp.,  6  Pa. 
Disl.  634;  Cherrytree  Tp.  Road,  10  Pa.  Co. 
Ct.  389;  Road  in  Collins  Tp.,  36  Pa.  St.  85; 
O'Hara  Tp.  Road,  152  Pa.  St.  319. 

9.  Remonstrance  —  Indiana.  —  Wilson  v. 
Whitsell,  24  Ind.  306;  Cummins  v.  Shields, 
34  Ind.  154;  Butterworth  v.  Bartlett,  50  Ind. 
537;  Bowers  v.  Snyder,  66  Ind.  340;  Peed  v. 
Brenneman,  72  Ind.  288;  Schmied  v.  Keeney, 
72  Ind.  309;  Brown  v.  Stewart,  86  Ind.  377; 
Denny  v.  Bush,  95  Ind.  315;  Wells  v.  Rhodes, 
114  Ind.  467;  Lake  Erie,  etc.,  R.  Co.  v.  Spidel, 
19  Ind.  App.  8. 

Oregon.  —  Vedder  v.  Marion  County,  28  Ore- 
gon 77. 

A  statement  in  a  remonstrance  that  the 
highway  would  not  be  of  sufficient  public 
utility  was  held  to  be  insufficient  as  a  denial 
of  such  utility,  it  being  a  negative  pregnant. 
Wells  v.  Rhodes,  114  Ind.  467. 

10.  Caveat.  —  Brands  v.  Craig,  49  N.  J.  L. 
185;  State  v.  Reckless  38  N.  J.  L.  393. 
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involve  a  waiver  of  the  right  to  make  them.1 

10.  Order  for  Establishment  —  a.  In  General. — An  order  establishing 
the  highway  is  generally  required  by  the  statute.2  Technical  terminology  is 
not  required  therein,3  and  it  has  been  decided  that  an  order  for  the  record  of 
the  highway  is  sufficient  as  an  order  of  establishment.4  The  order  need  not 
state  that  the  proposed  highway  connects  with  another  highway.5  The  stat- 
ute sometimes  provides  that  the  survey  of  the  highway  shall  be  incorporated 
in  the  order,  but  this  does  not,  it  seems,  require  the  incorporation  of  more 
than  a  sufficient  description  of  the  highway.6 

b.  Description  of  Highway. — The  order  establishing  the  highway 
must  describe  the  route  thereof  with  sufficient  certainty  to  enable  it  to  be 
located,7  and  if  the  description  is  insufficient  as  to  a  part  of  the  proposed 
highway  it  will,  it  seems,  be  insufficient  as  to  all.9  The  description  may, 
however,  be  aided  by  reference  to  the  application  if  the  latter  contains  a  suffi- 
cient description.9  It  is  generally  sufficient  if  the  proceedings  taken  as  a 
whole  sufficiently  indicate  the  route  and  termini  of  the  road  to  enable  it  to  be 
located  without  excessive  difficulty,10  and  it  seems  that  a  reference  to  a 


1.  Waiver  of  Objections.  —  Thayer  v.  Burger, 
100  Ind.  262;  Gill  v.  Scituate,  100  Mass.  200; 
Sullivan  v.  Lafayette  County,  58  Miss.  790. 

2.  Order  for  Establishment  —  Illinois.  —  Demp- 
sey  v.  Donnel'ly,  58  111.  40;  Pool  v.  Breese,  114 
111.  594- 

Iowa.  —  Carey  v.  Weitgenant,  52  Iowa  660. 

Michigan. —  Kruger  v.  Le  Blanc,  70  Mich.  76. 

Missouri.  —  State  v.  Cunningham,  61  Mo. 
App.  188;  Peed  v.  Barker,  1  Mo.  App.  Rep. 
446. 

Montana.  —  Pagel  v.  Fergus  County,  17 
Mont.  586. 

Nebraska.  —  Oyler  v.  Ross,  48  Neb.  211. 

New  York.  —  Pratt  v.  People,  13  Hun  (N. 
Y.)  664. 

Pennsylvania.  —  Road  in  Bucks  County,  3 
Whart.  (Pa.)  105. 

Wisconsin.  —  State  v.  James,  4  Wis.  408. 

Order  Unnecessary.  —  It  has  been  held  ihat 
where  the  statute  did  not  declare  what  should 
constitute  the  establishment  of  a  road,  but 
provided  that  no  road  established  should  be 
opened  until  recorded,  the  road  was  estab- 
lished upon  the  making  of  the  record,  though 
there  was  no  order  so  declaring,  the  record 
showing  an  adoption  of  the  report  of  the  view- 
ers. Sumner  v.  Peebles,  5  Wash.  471.  See 
also  State  :•.  Dover,  10  N.  H.  394. 

So  in  Pennsylvania  a  formal  order  to  open, 
which  the  clerk  issues  as  a  matter  of  course 
upon  the  final  confirmation  ot  a  report,  is  not 
necessary  to  complete  the  proceedings.  Road 
Case,  3  W.  &  S.  (Pa.)  559;  Nceld's  Road  Case, 
1  Pa.  St.  353;  Road  to  Ewing's  Mill,  32  Pa.  St. 
282;  Hibberd  v.  Delaware  County,  1  Pa. 
Super.  Ct.  204. 

3.  Sufficiency  of  Order.  —  Windham  v.  Cum- 
berland County,  26  Me  406. 

4.  Order  for  Record.  —  Larson  v.  Fitzgerald, 
87  Iowa  402.  But  see  contra,  Oyler  v.  Ross, 
48  Neb.  211. 

5.  Connection  with  Other  Highway.  —  Moore 
v.  Roberts,  64  Wis.  538. 

6.  Incorporation  of  Survey.  —  Tower  v.  Pit- 
stick,  55  111.  115;  Rousey  v.  Wood,  47  Mo. 
App.  405;  Matter  of  Dc  Camp,  19  N.  Y.  App. 
Div.  564.  Compare  Pratt  v.  People,  13  llun(N. 
Y.)  664. 


7.  Description  of  Road  —  California.  —  People 
v.  Whitaker,  101  Cal.  597. 

Massachusetts. —  Yeamansf.  Hampden  Coun- 
ty, 16  Gray  (Mass.)  36. 

Michigan.  —  Blodgett  v.  Whaley,  47  Mich. 
469. 

Minnesota. — Sonnek  v.  Minnesota  Lake,  50 
Minn.  558. 

Montana.  —  Pagel  v.  Fergus  County,  17 
Mont.  586. 

New  York.  1—  People  v.  Diver,  19  Hun  (N. 
Y.)  263;  Matter  of  De  Camp,  19  N.  Y.  App. 
Div.  564. 

Wisconsin.  —  Moll  v.  Benckler,  30  Wis.  584. 
Applications  of  Rule.  —  So  il  was  held  that  an 
order  laying  out  a  highway  from  a  certain 
point  "  running  nearly  in  a  northwesterly  di- 
rection, near  where  the  travel  is  now  seeking 
to  get  the  best  route,"  to  another  point  named, 
was  void  for  uncertainty.  Blodgett  7'.  Whaley, 
47  Mich.  469. 

And  a  description  of  the  highway  as  running 
on  specified  lines  "  as  near  as  practicable  " 
was  likewise  held  insufficient.  Sonnek  v. 
Minnesota  Lake,  50  Minn.  558. 

An  Order  Fifty  Years  Old  will  not,  however, 
be  rejected  in  a  collateral  proceeding  for  in- 
definiteness  in  description.  Dominick  v.  Hill, 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  329. 

8.  Partial  Insufficiency.  —  Barnes  v.  Fox,  61 
Iowa  18;  Sonnek  v.  Minnesota  Lake,  50  Minn. 
558. 

9.  Reference  to  Application.  —  Ruston  v. 
Grimwood.  30  Ind.  364;  Satterly  v.  Winne, 
101  N.  Y.  218;  Isham  v.  Smith,  21  Wis.  32. 

Location  in  Part.  —  But  it  was  held  that  such 
reference  was  not  sufficient  when  the  order 
was  to  the  effect  "  that  the  way  prayed  for 
should  be  located  in  part."  Danvcrs  v.  Essex 
County,  2  Met.  (Mass.)  185. 

10.  Description  to  Be  Gathered  from  Proceedings 
as  a  Whole —  California.  —  Humboldt  County 
v.  Dinsmorc,  75  Cal.  604. 

Illinois.  — Todcmicr  v.  Aspinwall,  43  III.  401. 
Indiana.  —  I  lays  v.  State,  8  Ind.  425;  Adams 
v.   Harrington,   114*  Ind.  66;    McDonald  v. 
Payne,  114  Ind.  359;   Wells  v.  Rhodes,  114 
Ind.  467. 

Iowa.  —  State  v.  Schilb,  47  Iowa  61 1. 
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particular  plan  as  showing  the  route  is  sufficient.1 

It  Is  Sufficient  to  State  the  Centre  Line  of  the  road  with  accuracy,  with  a  specifi- 
cation  of  the  width  on  each  side  thereof,8  and  if  it  is  not  stated  whether  the 
line  named  is  the  centre  line  or  a  side  line,  it  will  be  presumed  to  be  the 
former,3  unless  such  presumption  is  plainly  excluded,  as  when  the  line  named 
is  a  river  bank  or  the  boundary  of  a  railroad  right  of  way.4 

statement  of  Width  of  Highway.  —  It  has  been  held  that  where  the  statute  does 
not  absolutely  fix  the  width  of  the  highway  it  must  be  stated  in  the  order  or 
previous  proceedings,  and  the  omission  to  state  it  renders  the  order  void.5 
In  Illinois,  however,  it  is  held  that  an  order. not  specifying  the  width  will  be 
good  as  against  collateral  attack,6  and  in  Rhode  Island  an  order  of  a  town 
council  declaring  a  highway  necessary  and  appointing  a  committee  to  lay  it 
out  need  not  specify  the  width.7  It  has  been  held  that  a  reference  to  the 
petition  which  stated  the  width  was  a  sufficient  designation  thereof,8  though 
such  reference  was,  in  another  case,  held  insufficient  when  it  did  not  appear 
that  the  petition  stated  the  width  and  there  was  no  statutory  requirement  that 
it  should  do  so.9  In  Pennsylvania  the  omission  of  the  court  to  fix  the  width 
of  the  highway  on  approving  the  report  of  the  viewers,  as  provided  by  the 
statute,  is  fatal  to  the  proceedings, 10  and  the  width  cannot  be  fixed  by  a  gen- 
eral order  applicable  in  all  cases  not  otherwise  provided  for,11  nor  can  it  be 
fixed  subsequently,  nunc  pro  tunc. 12  Where  the  statute  names  a  width  it  is 
unnecessary  to  state  any  width  in  the  order.13 

c.  Statement  of  Necessity  of  Highway.  —  In  the  absence  of  a  statu- 
tory requirement  it  is  not  necessary  that  the  order  recite  any  determination  as 
to  the  necessity  of  the  highway.14 

d.  Conditional  Order.  —  An  order  making  the  opening  of  the  highway 
conditional  upon  the  payment  of  damages  or  expenses  by  the  petitioners  or 


Maine.  —  Selectmen  v.  Oxford  County,  86 
Me.  185. 

Massachusetts.  —  Henshaw  v.  Hunting,  I 
Gray  (Mass.)  203;  Gilkey  v.  Watertown,  141 
Mass.  317. 

Minnesota  — State  v.  Rapp,  39  Minn.  65; 
Banse  v.  Clark,  69  Minn.  53. 

Nebraska.  —  Warren  v.  Brown,  31  Neb.  8. 

North  Dakota.  —  Dunstan  v.  Jamestown,  7 
N.  Dak.  1. 

Texas.  —  Floyd  v.  Stale,  25  Tex.  277;  Gal- 
veston, etc.,  R.  Co.  v.  Baudat,  18  Tex.  Civ. 
App.  595- 

Vermont.  —  Robinson  v.  Winch,  66  Vt.  110. 
Wisconsin.  —  State  v.  Babcock,  42  Wis.  138. 

1.  Eeference  to  Plan.  — Stone  v.  Cambridge, 
6  Cush.  (Mass.)  270;  Gilkey  v.  Watertown,  141 
Mass.  317;  Hall  v.  Manchester,  39  N.  H. 
296. 

2.  Description  of  Centre  Line.  —  People  v. 
Highway  Com'rs,  13  Wend.  (N.  Y.)  310;  Peo- 
ple v.  Haverstraw,  (Supm.  Cl.  Gen.  T.)  20  N. 
Y.  Supp.  7,  65  Hun  (N.  Y.)  620. 

3.  Tingle  v.  Tingle,  12  Bush  (Ky.)  161; 
Terrell  v.  Tarrant  County,  8  Tex.  Civ.  App. 
563- 

4.  Hays  v.  State,  8  Ind.  425;  McDonald  v. 
Payne,  114  Ind.  359. 

5.  Statement  of  Width  of  Highway.  —  Beards- 
lee  v.  French,  7  Conn.  125,  18  Am.  Dec.  86; 
File  v.  Highway  Com'rs,  34  111.  App.  538; 
White  1.  Conover,  5  Blackf.  (Ind.)4&2;  Carlton 
v.  State,  8  Blackf.  (Ind.)  208;  Barnard  v. 
Haworth,  9  Ind.  103;  Erwin  v.  Fulk,  94  Ind. 
235;  State  v.  Leicester,  33  Vt.  653.  And  see 
Chicago,  etc.,  R.  Co.  v.  Sutton,  130  Ind.  405. 


6.  Alvord  v.  Ashley,  17  111.  363;  Morgan  -v. 
Green,  17  111.  395;  Pearce  v.  Gilmer,  54  111.  25; 
Highway  Com'rs  v.  Harrison,  108  111.  398. 

7.  Boston,  etc.,  R.  Corp.  v.  Lincoln,  13  R.  I. 
705;  Clarke  v.  South  Kingstown,  18  R.  I.  283. 

8.  Eeference  to  Petition.  —  Rose  v.  Kansas 
City,  128  Mo.  135. 

9.  Hudson  v.  Voreis,  134  Ind.  642. 

10.  Pennsylvania  Cases.  —  Road  Case,  3  W.  & 
S.  (Pa.)  559;  Road  Case,  4  W.  &  S.  (Pa.)  39; 
Matter  of  Road  in  Pitt  Tp.,  I  Pa.  St.  356;  Road 
to  Ewing's  Mill,  32  Pa.  St.  282. 

11.  Matter  of  Road  in  Norriton  Tp.,  4  Pa.  St. 
337;  In  re  Shaefferstown  Road,  5  Pa.  St.  515; 
Road  in  Hempfield  Tp.,  122  Pa.  St.  439. 

12.  In  re  Road  in  Lackawanna  Tp.,  112  Pa. 
St.  212;  Lower  Allen  Tp.  Road,  18  Pa.  Co.  Ct. 
298,  5  Pa.  Dist.  764. 

13.  Width  Fixed  by  Statute.  —  Crowley  v.  Gal- 
latin County,  14  Mont.  292;  Sumner  v.  Pee- 
bles, 5  Wash.  471. 

14.  Statement  as  to  Necessity  of  Highway.  — 
Barry  v.  Deloughrey,  47  Neb.  354;  McNair  v. 
State,  26  Neb.  257.  Compare  New  v.  Ewing,  1 
A.  K.  Marsh.  (Ky.)  55. 

In  Maine  and  Massachusetts  the  statutes  ex- 
pressly require  an  adjudication  that  the  road  is 
of  common  convenience  and  necessity.  See 
Harkness  v.  Waldo  County,  26  Me.  353;  Cush- 
ing  v.  Gay.  23  Me.  9;  Dan  vers  v.  Essex 
County,  2  Met.  (Mass.)  185. 

Substantial  Finding.  —  A  judgment  that  "  the 
public  convenience  requires  that  the  highway 
should  be  laid  out"  has  been  held  to  be 
equivalent  to  a  finding  that  the  highway  is 
necessary.  Hunter  v.  Newport,  5  R.  I.  325. 
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other  persons  benefited  by  the  road  has  been  held  valid,1  and  the  statute 
sometimes  expressly  provides  for  such  an  order.2  But  in  Pennsylvania  it  has 
been  decided,  in  view  of  the  wording  of  the  statutes,  that  a  condition  thus 
leaving  the  effect  of  the  order  in  abeyance  is  invalid.3  Other  conditions  have 
been  held  to  render  the  order  void,  as  when  there  was  an  attempt  to  impose 
thereby  an  illegal  burden  on  the  municipality,4  or  where  the  statute  expressly 
forbade  the  annexation  of  a  condition,5  or  where  it  was  provided  that  a  high- 
way should  be  used  only  during  a  certain  part  of  the  year.0  And  in  Maine  it 
has  been  decided  that  a  vote  by  the  town  to  accept  upon  conditions  a  way 
laid  out  by  the  selectmen  is  invalid.7 

e.  Time  OF  Rendition.  —  If  the  statute  provides  that  the  decision  upon 
the  application  shall  be  rendered  within  a  certain  time,  there  is  no  jurisdiction 
to  render  it  after  such  time;8  but  a  requirement  that  the  officials"  act" 
within  a  certain  time  does  not  require  them  to  render  a  decision  in  that  time, 
but  merely  to  begin  their  investigation.9  The  order  of  establishment  may,  in 
the  absence  of  any  statutory  prohibition,  be  entered  at  a  special  term.10  In 
Pennsylvania,  under  the  statute,  the  order  cannot  be  made  until  the  term 
after  that  at  which  the  width  is  fixed  by  the  court.11 

/.  Filing.  — A  requirement  that  the  order  be  filed  within  a  certain  time 
must  be  strictly  complied  with;  12  but  where  the  statute  does  not  specify  the 
time  of  filing  it  has  been  decided  to  be  sufficient  if  the  filing  be  within  a 
reasonable  time.13 

g.  Rescission.  —  It  has  been  decided  that  a  board  of  county  commission- 
ers cannot  set  aside  its  recorded  order  establishing  a  highway, 14  but  there  are 
likewise  adjudications  to  the  contrary.14 

11.  Appeal  and  Certiorari.  —  The  statute  generally  gives  the  right  of  appeal 
from  the  decision  of  the  tribunal  upon  the  application  to  establish  a  highway,16 


1.  Conditional  Order.  —  Jones  v.  Andover,  9 
Pick.  (Mass.)  146;  Harrington  v.  Harrington, 
1  Met.  (Mass.)  404;  Hancock  v.  Worcester,  62 
Vt.  106. 

2.  Statutory  Provision.  —  See  Horton  v.  Nor- 
walk,  45  Conn.  239;  Brown  v.  Ellis,  26  Iowa 
85;  State  v.  Glass,  42  Iowa  56;  Harris  v.  Ma- 
haska County,  88  Iowa  219;  Rawlings  v. 
Biggs,  85  Ky.  251;  Roe  v.  Union  County,  19 
Oregon  315;  Hancock  v.  Worcester,  62  Vt.  106. 
Compare  Rich  v.  Gow,  19  111.  App.  81. 

3.  Pennsylvania  Decisions.  —  Road  in  Laihrop 
Tp.  84  Pa.  St.  126;  In  re  Road  in  O'Hara  Tp., 
87  Pa.  St.  356.  Compare  Roads  in  Londonderry 
Tp.,  129  Pa.  St.  244. 

4.  Illegal  Conditions.  —  Braintree  v.  Norfolk 
County,  8  Cush.  (Mass.)  546,  where  the  mu- 
nicipality was  required  to  tend  the  draw  in  a 
bridge  on  a  highway.  So  in  Acton  v.  York 
County,  77  Me.  128,  a  condition  that  cattle 
passes  should  be  built  was  held  to  render  the 
order  void. 

5.  Brown  v.  Brown,  50  N.  H.  538,  51  N.  H. 
367,  where,  however,  it  was  held  that  the 
illegal  condition  did  not  render  the  establish- 
ment of  the  highway  invalid  as  against  collat- 
eral attack. 

6.  Holcomb  v.  Moore,  4  Allen  (Mass.)  529, 
where  the  way  was  to  be  used  only  during  the 
time  of  sleighing. 

7.  Maine  Decisions.  —  Christ's  Church  v. 
Woodward,  26  Me.  172;  State  v.  Cal  lis,  48 
Me.  456. 

8.  Time  of  Order. — State  v.  Castle,  44  Wis. 
670;  Ruhland  v.  Hazel  Green,  55  Wis.  664. 

9.  Wells  v.   1  licks,  27   III.  343.    And  see 
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Highway  Cpm'rs  v.  Harper,  38  111.  103;  Wood 
v.  Highway  Com'rs,  62  111.  391;  Anderson  v. 
Wood,  80  111.  15. 

10.  Term  of  Court. —  Terrell  v,  Tarrant 
County,  8  Tex.  Civ.  App.  563. 

11.  Road  in  Middle  Creek  Tp.,  9  Pa.  St.  69; 
Road  in  Lathiop  Tp.,  84  Pa.  St.  126. 

12.  Filing  of  Order.  —  Pool  v.  Breese,  114  111. 
594,  affirming  16  III.  App.  551;  Wright  v. 
Highway  Com  'rs,  145  III.  48 ;  Prescott  v.  Beyer, 
34  Minn   493;  Dolphin  v.  Pedley,  27  Wis.  469. 

13.  Town  v.  Blackberry,  29  111.  137;  Allison 
v.  Highway  Com'rs,  54  111.  170;  Highway 
Com'rs  v.  Barry,  66  111.  496;  Highway  Com'rs 
v.  People,  61  111.  App.  634. 

14.  Rescission  of  Order.  —  Badger  v.  Merry, 
139  Ind.  631. 

15.  New  Marlborough  v.  Berkshire  County, 
9  Met.  (Mass.)  423;  Thorpe  v.  Worcester 
County,  9  Gray  (Mass.)  57;  Makemson  v. 
Kauffman,  35  Ohio  St.  444. 

In  Higgins  v.  Curtis,  39  Kan.  283,  it  was 
held  that  after  a  board  of  county  commission- 
ers had  rejected  the  report,  it  could  reconsider 
its  action  in  so  doing,  and  continue  further 
action  to  a  future  day  of  that  session. 

16.  Right  of  Appeal  —  Arkansas.  —  Baughcr 
v.  Rudd,  53  Ark.  417. 

Illinois.  —  Whittaker  v.  Gutheridge,  52  111. 
App.  460;  Pool  v.  Breese,  114  III.  594;  Ravattc 
v.  Race,  152  111.  672. 

Indiana.  —  Yelton  v,  Addison,  101  Ind.  58; 
Potter  v.  McCormack,  127  Ind.  439;  Wilson  v. 
McClain,  131  Ind.  335;  Glassburn  v.  Deer,  143 
Ind.  174. 

Kentucky,  —  Grider  v.  Porter,  7  Ky.  L.  Rep. 
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but  the  right  of  appeal  exists  only  when  there  is  a  statutory  provision  to  that 
effect,1  and  it  has  been  decided  under  particular  statutes  that  there  is  no  right 
of  appeal  from  an  order  refusing  to  open  a  highway,  although  such  right  exists 
in  case  of  the  allowance  of  the  application.2  An  owner  of  land  affected  by 
the  proposed  road  is  generally  the  only  one  entitled  to  appeal,3  but  by  the 
terms  of  the  statute  other  persons  may  be  so  entitled.4  The  appeal  is  gener- 
ally allowed  to  a  tribunal  not  of  regular  appellate  jurisdiction,  and  on  appeal 
the  trial  is  generally  de  novo,5  though  it  is  not  always  so.6 

Notice  of  the  appeal  must  be  given  as  required  by  the  statute,7  though  this 


47;  Crittenden  County  Ct.  v.  Shanks,  88  Ky. 
475;  Harding  v.  Putnam  (Ky.  1893)  21  S.  W. 
Rep.  100. 

Louisiana.  —  Cross  v.  Police  Jury,  7  Rob. 
(La.)  121. 

Maine. — Gray  v.  Cumberland  County,  83 
Me.  429;  Eden  v.  Hancock  County,  84  Me.  52; 
Shaw  v.  County  Com'rs,  91  Me.  102. 

Michigan.  —  Tefft  v.  Township  Board,  38 
Mich.  558:  Brown  v.  Township  Board,  92 
Mich.  294. 

Minnesota. — State  v.  Rapp,  39  Minn.  65; 
State  v.  Flaherty,  46  Minn.  128;  State  v.  St. 
John,  47  Minn.  315. 

Missouri.  —  Nickerson  v.  Lynch,  135  Mo. 
471;  Bennett  v.  Woody,  137  Mo.  377. 

New  Hampshire.  —  Boston,  etc.,  R.  Co.  v. 
Cilley,  44  N.  H.  578;  Peirce  v.  Portsmouth,  58 
N.  H.  311. 

New  York.  —  Matter  of  Barrett,  7  N.  Y. 
App.  Div.  482. 

North  Carolina.  —  McDowell  v.  Western 
North  Carolina  Insane  Asylum,  101  N.  Car. 
656;  Lambe  v.  Love,  ioq  N.  Car.  305;  Russell 
v.  Leatherwood,  114  N.  Car.  683. 

Ohio.  —  Geddes  v.  Rice,  24  Ohio  St.  60. 

Oregon.  —  Towns  v.  Klamath  County,  33 
Oregon  225. 

Rhode  Island.  —  Bosworth  v.  Providence,  17 
R.  I.  58. 

South  Dakota.  —  Wayne  v.  Caldwell,  1  S. 
Dak.  483,  36  Am.  St.  Rep.  750;  Dell  Rapids  v. 
Irving,  9  S.  Dak.  222. 

Tennessee.  —  Merritt  v.  Pryor,  86  Tenn.  155. 

Texas.  —  Taylor  v.  Travis  County,  77  Tex. 
333;  Bell  v.  Palo  Pinto  County,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  929;  Galveston,  etc..  R. 
Co.  v.  Baudat,  18  Tex.  Civ.  App.  595. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Rasnake, 
90  Va.  170. 

Washington.  —  Pearson  v.  Island  County,  3 
Wash.  497. 

1.  Statutory  Authority  Necessary  —  Kansas.  — 
Kent  v.  Labette  County,  42  Kan.  534. 

Illinois.  —  Lockman  v.  Morgan  County,  32 
111.  App.  414. 

Maine.  —  Freeman  v.  County  Com'rs,  74 
Me.  326. 

Maryland.  —  Greenland  v.  Harford  County, 

68  Md.  59. 

New  York.  —  People  v.  Lawson,  17  Johns. 
(N.  Y.)  277;  People  v.  Nelson.  (Supm.  Ct. 
Gen.  T.)  26  How.  Pr.  _(N.  Y.)  346. 

Question  of  Jurisdiction.  —  A  statutory  provi- 
sion that  a  decision  by  a  court  confirming  or 
vacating  a  decision  of  commissioners  ap- 
pointed by  such  court  in  a  highway  proceed- 
ing should  be  final,  was  held  not  to  prevent  an 
appeal  when  the  question  involved  was  one  of 


jurisdiction.  Matter  of  De  Camp,  151  N.  Y 
557.  reversing  77  Hun  (N.  Y.)  478. 

2.  Order  Refusing  to  Establish  Highway.  — 
McKee  v.  Gould,  108  Ind.  107;  Tomlinson  v. 
Peters,  120  Ind.  237;  Jones  v.  Duffy,  119  Ind. 
440;  Wilson  v.  Township  Board,  87  Mich.  240, 
Aldridge  v..  Spears,  40  Mo.  App.  527. 

3.  Who  May  Appeal  —  Alabama.  —  Moore  v. 
Hancock,  11  Ala.  245;  Parnell  v.  Commission- 
ers' Ct..  34  Ala.  278. 

Delaware.  —  Long  Point  Road,  5  Harr.  (Del.) 
152. 

Iowa.  —  McNichols  v.  Wilson,  42  Iowa  385. 
Louisiana.  —  Vacoune    v.    Police    Jury,  1 
Mart.  N.  S.  (La.)  596. 

Ne7v  Hampshire.  —  Union  School  Dist.  v. 
Keene,  63  N,  H.  623. 

New  York.  —  People  v.  Schell,  5  Lans.  (N. 
Y.)  352. 

Oregon.  —  Gaines  v.  Linn  County,  21  Oregon 
430. 

4.  In  Illinois  "  any  person  or  persons  inter- 
ested "  may  appeal.  Whiimer  v.  Highway 
Com'rs,  96  111.  289;  Oswego  v.  Kellogg,  99 
111.  590;  Brown  v.  Roberts,  23  111.  App.  461. 
And  see  Gray  v.  Jones,  178  111.  169. 

In  Indiana  one  not  a  party  to  the  proceed- 
ings can  appeal  on  filing  an  affidavit  showing 
his  interest  in  the  matter.  Fleming  v.  Hight, 
95  Ind.  78;  Wilson  v.  Wheeler,  125  Ind.  173. 

5.  Trial  De  Novo  —  Illinois.  — Williamson  v. 
Cass  County,  84  111.  361;  Pool  v.  Breese,  114 
111.  594- 

Indiana.  — Turley  v.  Oldham,  68  Ind.  114; 
Grimwood  v.  Macke,  79  Ind.  100;  Clift  v. 
Brown,  95  Ind.  53;  Breitweiser  v.  Fuhrman, 
88  Ind.  28;  Fleming  v.  Hight,  95  Ind.  78;  Rey- 
nolds v.  Shults,  106  Ind.  291;  Hughes  v. 
Beggs,  114  Ind.  427;  Goodwine  v.  Evans,  134 
Ind.  262. 

Missouri.  —  Forsyth  v.  Heege,  61  Mo.  App. 
277;  Long  v.  Talley,  91  Mo.  305. 

North  Carolina.  —  McDowell  v.  Western 
North  Carolina  Insane  Asylum,  101  N. 
Car.  656. 

6.  Smith  -'.  McMeekin,  79  Ky.  24;  Rawlings 
v.  Biggs,  85  Ky.  251,  8  Ky.  L.  Rep.  919;  Crit- 
tenden County  Ct.  v.  Shanks,  88  Ky.  475; 
Morris  v.  Salle,  (Ky.  1S92)  19  S.  W.  Rep.  527. 

7.  Notice  of  Appeal  —  Illinois.  —  Highway 
Com'rs  v.  Newell,  53  111.  320. 

Iowa.  —  McNichols  v.  Wilson,  42  Iowa  385; 
Scott  v.  Lasell,  71  Iowa  1S0;  Finke  v.  Zeigel- 
miller,  77  Iowa  251;  Ellis  v.  Carpenter,  89 
Iowa  521. 

Michigan.  —  Tefft  v.  Township  Board  38 
Mich.  558;  Brazee  v.  Raymond,  59  Mich.  548. 

Minnesota.  —  Haven  v.  Orton,  37  Minn.  445; 
Andrews      Marion,  23  Minn.  372. 
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may  be  waived.1 

Certiorari  will  also  lie  to  review  the  proceedings,  subject  to  the  principles 
generally  applicable  to  that  writ.* 

12.  Record  of  Proceedings.  —  If  the  statute  requires  the  proceedings  or  a 
part  thereof  to  be  recorded,  such  record  is  essential  to  the  establishment  of  the 
highway.3  It  has  been  held,  however,  that  the  filing  of  a  report  by  selectmen 
laying  out  a  highway  was  a  sufficient  record,4  though  in  another  case  it  was 
held  that  a  requirement  of  the  record  of  the  establishment  involved  the  mak- 
ing of  a  copy  of  the  whole  proceedings  in  a  book  prepared  for  the  purpose.5 
Where  a  report  of  the  laying  out  of  a  highway  was  lost  after  being  filed,  but 
before  recording,  it  was  held  that  a  copy  thereof  might  be  recorded.6  And 
the  record  may  be  amended  to  accord  with  the  facts.7 

The  Existence  of  the  Highway  can  be  proved  only  by  the  production  of  the 
record  required  by  the  statute,8  and  to  be  admissible  the  record  must  be 
authenticated  as  required  by  the  statute.9  The  record  of  a  plat  of  the  high- 
way as  required  by  a  statute  in  case  of  establishment  is  not,  it  is  said,  evi- 
dence of  the  existence  of  the  highway,  but  merely  of  its  locality.10 

13.  Collateral  Attack.  —  An  order  establishing  a  highway  cannot  be  collat- 
erally attacked  provided  the  tribunal  making  the  order  had  jurisdiction  of  the 
subject-matter  and  of  the  parties.11    Accordingly  irregularities  in  the  proceed- 


New  York.  —  Rector  v.  Clark,  78  N.  Y.  21, 
reversing  12  Hun  (N.  Y.)  189. 

Wisconsin.  — State  v.  Nelson,  57  Wis.  147. 

1.  Waiver  of  Notice.  —  Anderson  v.  Wood,  80 
111.  1;,;  Board  of  Supervisors  v.  Magoon,  109 
111.  142;  Libbey  v.  Mclnlosh,  60  Iowa  329; 
Akin  v.  Riley  County,  36  Kan.  170;  Peirce  v. 
Portsmouth,  58  N.  H.  311. 

2.  Certiorari  —  Alabama.  —  Roads,  etc., 
Com'rs  v.  Thompson,  15  Ala.  134;  Barnett  v. 
State,  15  Ala.  829;  Commissioners'  Ct.  v. 
Thompson,  18  Ala.  694;  Ex  p.  Keenan,  21 
Ala.  558;  Molett  v.  Keenan,  22  Ala.  484. 

Illinois.  —  Trainer  v.  Lawrence,  36  111.  App. 
90;  Schuchman  v.  Highway  Com'rs,  52  111. 
App.  497;  Ravatte  v.  Race,  152  111.  672;  Beh- 
rens  v.  Highway  Com'rs,  169  111.  558.  Com- 
pare Wright  v.  Highway  Com'rs,  150  111.  138. 

Iowa.  —  McCrory  v.  Oris  wold,  7  Iowa  248; 
Tiedt  v.  Carstensen,  61  Iowa  334. 

Maine.  —  Phillips  v.  Franklin  County,  83 
Me.  541. 

Maryland.  —  Gaither  v.  Watkins,  66  Md.  576. 

Massachusetts.  —  Dwight  v.  Springfield,  4 
Gray  (Mass.)  107;  Parks  v.  Boston,  8  Pick. 
(Mass.)  218,  19  Am.  Dec.  322. 

Minnesota.  — State  v.  Fitch,  30  Minn.  532. 

New  Hampshire.  —  Grand  Trunk  R.  Co.  v. 
Berlin,  (M.  H.  1894)  36  All.  Rep.  554. 

New  York.  —  People  v.  Hildreth,  126  N.  Y. 
360;  People  v.  Heddon,  32  Hun  (N.  Y.)  299; 
People  v.  Dolge,  45  Hun  (N.  Y.)  310;  Patchin 
v.  Brooklyn,  2  Wend.  (N.  Y.)  377,  8  Wend.  (N. 
Y.)  47.  But  see  People  v.  County  Ct.,  152  N. 
Y.  214. 

Oregon.  —  Thompson  v.  Multnomah  County, 
2  Oregon  34. 

Pennsylvania.  —  In  re  Germantown  Ave.,  99 
Pa.  St.  479;  hi  re  Road  in  Palmer  Tp.,  109  Pa. 
St.  274;  Saucon  Tp.  v.  Broad  head,  (Pa.  1887)9 
Atl.  Rep.  63;  Road  in  Roaring  Brook  Tp.,  140 
Pa.  St.  632. 

Sec  also  the  title  Cf.k  i iorari,  4  Encvc.  of 
Pi.,  and  Pk.  1. 

3.  Record  of  Proceeding* —  United  Statu. — 

U.  S.  v.  Schw.trz,  4  Cranch  (C.  C.)  160;   U.  S. 


v.  Emery,  4  Cranch  (C.  C.)  270;  Burns  v.  Mult- 
nomah R.  Co.,  8  Sawy.  (U.  S.)  543. 

Illinois.  —  People  v.  Ruby,  59  111.  App.  653. 
Maine.  —  Todd  v.  Rome,  2  Me.  55. 
Massachusetts. — Com.  v.  Merrick.  2  Mass. 
529. 

Michigan.  —  Kruger  v.  Le  Blanc,  70  Mich.  76. 
Minnesota.  —  Teick    v.  Carver  County,  11 
Minn.  292;    Prescott  v.  Beyer,  34  Minn.  493. 
Compare  Banse  v.  Clark,  69  Minn.  53. 

Oregon.  —  Naylor  v.  Beeks,  I  Oregon  216. 
Compare  Fenvvick  Hall  Co.  v.  Old  Saybrook, 
69  Conn.  32.     And  see  also  ante.  Order  for 
Establishment —  Filing. 

Special  Matters  to  Appear  in  Record.  —  See 
supra,  this  section,  A?otice  —  Record  Must  Show 
Notice;  Commissioners  or  Viewers —  Who  May 
Act  —  Showing  in  Record;  Oath  to  Be  Taken 
—  Showing  in  Record;  also  infra,  this  title, 
Alteration  of  Highways  —  Proceedings  —  Notice; 
Vacation  or  Discontinuance  of  Highways  —  Pro- 
ceedings —  Notice. 

4.  Hardy  v.  Housion,  2  N.  H.  309. 

5.  State  v.  Carman.  Tappan  (Ohio)  194. 

6.  Loss  of  Paper.  —  Frame  v.  Boyd,  35  N.  J. 
L.  457. 

7.  Amendment.  —  Du  Page  County  v.  Martin, 
39  III.  App.  298;  Du  Page  County  v.  Highway 
Com'rs,  142  111.  607.  > 

8.  Proof  of  Existence  of  Highway.  —  U.  S.  v. 

King,  1  Cranch  (C.  C.)  444;  People  v.  Madison 
County,  125  111.  334,  affirming  23  III.  App.  386; 
Com.  v.  Logan,  5  Lilt.  (Ky.)  286;  Dudley  v. 
Butler,  10  N.  H.  281;  Slate  v.  Carman,  Tap- 
pan  (Ohio)  194;  Brander  v.  Justices,  5  Call 
(Va.)  548,  2  Am.  Dec.  606.  Compare  Haywood 
v.  Charkstown,  43  N.  H.  61;  Maysvillc.  etc., 
R.  Co.  v.  Greenup  County,  12  Ky.  L.  Rep.  46. 

9.  (iilletl  v.  Taylor,  48  111.  App.  403. 

10.  Naylor  v.  Beeks,  1  Oregon  216. 

11.  Collateral  Attack — California.—  Humboldt 
County  v.  Dinsmorc,  75  Cal.  604;  Siskiyou 
County      Gamlich,  no  Cal.  94. 

Connecticut.  —  Fcnwick  Hall  Co.  V.  Old  Sny- 
brook,  69  Conn.  32. 

Illinois.  —  Rich    v.  Gow,  19  111.   App.  81; 
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ings  for  establishment  cannot  be  made  ground  of  defense  to  an  indictment  or 
penal  action  for  the  obstruction  of  a  highway,1  nor  to  a  prosecution  for  refus- 
ing to  work  thereon;2  neither  can  such  irregularities  support  an  action  for 
trespass  by  the  landowner  against  the  officers  opening  the  road 3  nor  an 
injunction  to  restrain  the  opening.4  In  case,  however,  of  absence  of  jurisdic- 
tion the  order  is  absolutely  void  and  may  be  made  the  subject  of  collateral 
attack.5 

Affirmative  showing  of  Jurisdiction.  —  The  general  rule  is  that  the  facts  showing 
jurisdiction  to  make  the  order  establishing  the  highway  must  appear  on  the 
face  of  the  record  of  the  proceedings,6  but  it  seems  that  where  the  statute 


Hankins  v.  Calloway,  88  111.  155;  Gordon  v. 
Highway  Com'rs,  169  111.  510. 

Indiana.  —  Suits  v.  Murdock,  63  Ind.  75; 
Rassier  v.  Grimmer,  130  Ind.  219;  Strieb  v. 
Cox,  in  Ind.  299;  Burton  v.  State,  ill  Ind. 
600;  Bowen  v.  Hester,  143  Ind.  511;  Monroe 
County  v.  Hanell,  147  Ind.  500;  Evans  v. 
West,  138  Ind.  621. 

Iowa.  —  Hupert  v.  Anderson,  35  Iowa  578; 
State      Kinney,  39  Iowa  226. 

Kansas.  —  Willis  v.  Sproule,  13  Kan.  257; 
Hentzler  v.  Bradbury,  5  Kan.  App.  1. 

Maine.  —  Topsham  v.  Lisbon,  65  Me.  449; 
Cyr^.  Dufour,  68  Me.  492;  Higgins  v.  Hamor, 
88  Me.  25. 

Missouri. — Crenshaw  v.  Snyder,  117  Mo. 
167;  New  Madrid  County  v.  Phillips,  125  Mo. 
61;  Mitchell  v.  Kansas  City,  etc.,  R.  Co.,  138 
Mo.  326. 

New  Hampshire.  —  Robbins  v.  Bridgewater, 
6  N.  H.  524;  State  v.  Richmond,  26  N.  H.  232; 
State  v.  Canterbury,  28  N.  H.  195;  Haywood 
v.  Charlestown,  34  N.  H.  23;  State  v.  Rye,  35 
N.  H.  368;  Dana  v.  Craddock,  66  N.  H.  593; 
State  v.  Weare,  38  N.  H.  314;  Bryant  v.  Tam- 
worth,  (N.  H.  1896)  39  Atl.  Rep.  431. 

New  Jersey .  —  Tainter  v.  Morristown,  19  N. 
J.  Eq.  46;  Humphreys  v.  Woodstown,  48  N.  J. 
L.  588;  State  v.  Blauvelt,  34  N.  J.  L.  261. 

New  York.  —  Matter  of  Woolsey,  95  N.  Y. 
135;  Mayer  v.  New  York,  101  N.  Y.  284, 
affirming  28  Hun  (N.  Y.)  587;  People  v.  Mills, 
109  N.  Y.  69. 

North  Carolina.  —  State  v.  Davis,  68  N.  Car. 
297. 

Ohio.  —  McClelland  v.  Miller,  28  Ohio  St.  488. 

Oregon. — State  v.  Myers,  20  Oregon  442; 
Bewley  v.  Graves,  17  Oregon  274;  Cameron  v. 
Wasco  County,  27  Oregon  318;  Grady  v.  Dun- 
don,  30  Oregon  333. 

Pennsylvania.  —  Wagner  v.  Salzburg  Tp., 
132  Pa.  St.  636,  25  W.  N.  C.  (Pa.)  476. 

South  Carolina.  —  State  v.  Kendall,  54  S. 
Car.  192. 

South  Dakota.  —  Yankton  County  v. 
Klemisch,  (S.  Dak.  1898)  76  N.  W.  Rep.  312. 

Texas.  —  Vogt  v.  Bexar  County,  16  Tex. 
Civ.  App.  567. 

1.  Defense  to  Indictment.  —  Miller  v.  Porter, 
71  Ind.  521;  State  v.  Smith,  100  N.  Car.  550; 
Crouch  v.  State,  39  Tex.  Crim.  145.  See  also 
infra,  this  title,  Obstructions  and  Encroachments 

—  What  Are  Highways   Subject  to  Obstruction 

—  Mode  of  Creation. 

2.  Eefusal  to  Work.  —  State  v.  Joyce,  121  N. 
Car.  610;  State  v.  Witherspoon,  75  N.  Car.  222, 

3.  Trespass  Against  Officers. —  Hankins  v. 
Calloway,  88  111.  155;   Willis  v.  Sproule,  13 


Kan.  257;  Ogden  v.  Stokes,  25  Kan.  517;  Cyr 
v.  Dufour,  62  Me.  20. 

4.  Injunction  Will  Not  Lie  ■ —  Georgia.  — 
Nichols  v.  Sutton,  22  Ga.  369. 

Illinois.  —  Bailey  v.  McCain,  92  111.  277; 
Dickerson  v.  Highway  Com'rs,  18  111.  App.  88; 
Whittaker  v.  Gutheridge,  52  111.  App.  460. 

Indiana.  —  Adams  v.  Harrington,  114  Ind. 
66;  McDonald  v.  Payne,  114  Ind.  359;  Rassier 
v.  Grimmer,  130  Ind.  219;  Ryder  v.  Horsting, 
130  Ind.  104;  Gold  v.  Pittsburg,  etc.,  R.  Co., 
(Ind.  1899)  53  N.  E.  Rep.  285;  Chicago,  etc., 
R.  Co.  v.  Sutton,  130  Ind.  405;  Switzerland 
County  v.  Reeves,  148  Ind.  467. 

Missouri.  —  Baubie  v.  Ossman,  142  Mo.  499. 

Nebraska.  —  Hopkins  v.  Keller,  16  Neb.  569. 

Ohio. — Vondron  v.  Cranberry  Tp.,  6  Ohio 
N.  P.  534,  8  Ohio  Dec.  227. 

Texas.  —  Sneed  v.  Falls  County,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  121. 

5.  Void  Order  —  Illinois.  —  Whittaker  v. 
Gutheridge,  52  111.  App.  460. 

Indiana.  —  Hudson  v.  Voreis,  134  Ind.  642. 

Kansas.  —  Wabaunsee  County  v.  Muhlen- 
backer,  18  Kan.  129. 

Massachusetts.  —  Holcomb  v.  Moore,  4  Allen 
(Mass.)  529. 

Tennessee.  —  Ingram  v.  Warren,  Jackson, 
Tenn.  1876. 

Texas.  —  Evans  v.  Santana  Live  Stock,  etc., 
Co.,  81  Tex.  622. 

Special  Defects  Ground  for  Collateral  Attack.  — 
See  supra,  this  section,  Width  of  Highway; 
Application  for  Highway — Qualifications  of 
Applicants;  Sufficiency  of  Application  —  Du- 
plicity; Notice  —  Sufficiency  of  Notice  —  Descrip- 
tion of  Land  and  Landowners ;  Personal  Notice 
—  In  General;  Record  Must  Show  Notice;  Com- 
missioners or  Viezvers — Selection  and  Appoint- 
ment—  Oath  to  Be  Taken —  Waiver  of  Defects. 

6.  Jurisdiction  Must  Affirmatively  Appear  — 
Alabama.  —  Commissioners'  Ct.  v.  Thompson, 
18  Ala.  694. 

Illinois.  —  Highway  Com'rs  v.  People,  2  111. 
App.  24. 

Indiana.  —  Crossley  v.  O'Brien,  24  Ind.  325, 
87  Am.  Dec.  329. 

Kansas.  —  Wabaunsee  County  v.  Muhlen- 
backer,  18  Kan.  129;  Hentzler  v.  Bradbury,  5 
Kan.  App.  1. 

Michigan.  —  People  v.  Highway  Com'rs,  16 
Mich.  63;  Van  Auken  v.  Highway  Com'rs,  27 
Mich.  414. 

Missouri.  —  Jones  v.  Zink,  65  Mo.  App.  409; 
Whitely  v.  Platte  County,  73  Mo.  30;  Zim- 
merman v.  Snowden,  88  Mo.  218;  Daugherty 
v.  Brown,  gi  Mo.  30;  Lingo  v.  Burford,  112 
Mo.  155;  Zeibold  v.  Foster,  118  Mo.  349. 
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names  particular  matters  to  be  placed  on  the  record  it  is  not  necessary  to  set 
out  other  jurisdictional  facts  therein.1 

Presumption  of  Regularity.  — -  Where  the  jurisdiction  appears  it  will  be  presumed 
in  aid  of  the  order  that  every  fact  necessary  to  its  validity  existed  and  that  all 
necessary  preliminary  steps  were  taken.2 

14.  Successive  Petitions.  —  Apart  from  statute,  the  refusal  or  dismissal  of  an 
application  for  the  establishment  of  a  highway  will  not  bar  a  subsequent  pro- 
ceeding to  establish  one  over  the  same  route,3  especially  if  the  evidence  as  to 
the  necessity  of  the  road  is  different  in  the  two  proceedings.'*  And  it  was 
held  that  an  order  establishing  a  highway  might  be  made,  though  subsequent 
to  the  filing  of  the  petition  under  which  it  was  made  another  similar  but  less 
extensive  petition  was  filed  and  a  highway  was  ordered  thereunder,  which, 
however,  was  not  constructed  within  the  statutory  time.5  It  is  sometimes 
provided,  however,  by  statute  or  rule  of  court,  to  prevent  unwarrantable  repe- 
tition of  the  same  proceedings,  that  a  second  application  shall  not  be  made 
within  a  specified  time  after  the  refusal  of  the  first.6  An  order  establishing  a 
highway  is  conclusive,  and  a  subsequent  order  of  establishment  on  a  new  peti- 
tion, and  differing  from  the  other  merely  in  providing  for  smaller  compensa- 
tion to  the  landowner,  is  void.7 

15.  Curative  Acts.  —  Quite  frequently  statutes  have  been  passed  curing 
defects  and  irregularities  in  previous  proceedings  establishing  highways.8 
Such  statutes  do  not,  however,  validate  proceedings  which  were  originally 
void  for  want  of  jurisdiction.9 


New  York.  —  Miller  v.  Brown,  56  N.  Y.  386. 
Oregon.  —  State  v.  Officer,  4  Oregon  180. 

1.  Special  Statutory  Requirements  —  Illinois. 
—  Lowe  v.  Aroma,  21  Hi.  App.  598. 

Iowa.  —  State  v.  Prine,  25  Iowa  231. 

Kansas.  —  Willis  v.  Sproule,  13  Kan.  257; 
Crawford  v.  Elk  County,  32  Kan.  555. 

North  Carolina. —  McClelland  v.  Miller,  28 
Ohio  Si.  488. 

Ohio.  —  Anderson  v.  Hamilton  County,  12 
Ohio  St.  635. 

Texas.  —  Sneed  v.  Falls  County,  91  Tex. 
168,  (Tex.  Civ.  App.  1897)  42  S.  VV.  Rep.  121. 

2.  Presumption  of  Regularity  —  Illinois.  — 
Nealy  v.  Brown,  6  111.  10;  Ferris  v.  Ward,  9 
111.  499;  Dumoss  v.  Francis,  15  III.  543;  High- 
way Com'rs  v.  People,  69  111.  App.  326;  Gal- 
braith  v.  Littiech,  73  III.  209;  Shields  v.  Ross, 
158  III.  214. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Sutton, 
130  Ind.  405;  Ryder  v.  Horsting,  130  Ind.  104. 

Iowa.  —  Crisnion  v.  Deck,  84  Iowa  344. 

Kansas.  —  Willis  v.  Sproule,  13  Kan.  257; 
Hentzlcr  v.  Bradbury,  5  Kan.  App.  1. 

Nebraska.  —  Howard  v.  Dakota  County,  25 
Neb.  229. 

New  York.  —  People  v.  Heddon,  32  Hun 
(N.  Y.)  299. 

Ohio.  —  McClelland  v.  Miller,  28  Ohio  St. 
488. 

Vermont.  —  French  v.  Barre,  58  Vt.  567. 

Statutory  Provision. —  It  is  sometimes  pro- 
vided by  statute  that  the  order  of  establish- 
ment shall  be  prima  facie  evidence  of  the 
regularity  of  trie  proceedings.  Hankins  v. 
Calloway,  88  III.  155;  Trotter  v.  Barrett,  164 
111.  262;  Williams  v.  Giblin,  86  Wis.  147.  But 
such  a  provision  does  not  dispense  with  an 
affirmative  showing  of  jurisdiction.  Highway 
Com'rs  v.  People,  2  III.  App.  24;  Northern 
Pac.  Terminal  Co.  v.  Portland,  14  Oregon  24; 
Williams  v.  Giblin,  86  Wis.  147. 


3.  Successive  Petitions.  —  Pagels  v.  Oaks,  64 
Iowa  198;  Cole  v.  Cumberland  County,  78  Me. 
532;  Bruyn  v.  Graham,  1  Wend.  (N.  Y.) 
370;  Kamer  v.  Clatsop  County,  6  Oregon 
238. 

4.  Warlick  v.  Lowman,  m  N.  Car.  532. 
The  Illinois  statute  (Starr  &  Curt.  Annot. 

Stat.  111.  1896,  c.  121,  par.  48)  providing  that 
when  proceedings  to  open  a  road  are  revoked 
because  the  damages  assessed  are  excessive, 
no  other  petition  for  the  same  road  shall  be 
entertained  within  two  years,  does  not  bar  a 
second  petition  when  the  first  was  dismissed 
without  any  award  of  damages.  Smith  v. 
Highway  Com'rs,  150  III.  385;  Randecker  v. 
Highway  Com'rs,  61  111.  App.  426. 

5.  Folsom  v.  Middlesex  County,  (Mass. 
1899)  53  N.  E.  Rep.  155. 

6.  Statutory  Provision.  —  Waierford  v  Oxford 
County,  59  Me.  450;  Whitcher  v.  Landaff,  48 
N.  H.  153;  Matterof  Highway,  3  N.  J.  L.  242, 
590;  Slate  y.  Potts,  4  N.  J.  L.  396;  Towamen- 
cin  Road,  10  Pa.  St.  195;  Franconia  Tp.  Road, 
78  Pa.  St.  316;  Road  in  West  Manchester  Tp., 
10  Pa.  Co.  Ct.  429. 

7.  Order  of  Establishment  Conclusive. —  Hupert 
v.  Anderson,  35  Iowa  579. 

8.  Curative  Acts —  Colorado.  —  Thatcher  v. 
Crisman,  6  Colo.  App.  49. 

Illinois. — Canoe  Creek  v.  McEniry,  23  111. 
App.  227. 

Iowa.  —  Bennett  v.  Fisher,  26  Iowa  497. 
Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Com., 
(Ky.  1898)  46  S.  W.  Rep.  207. 

Minnesota.  —  State  v.  Bruggcrman,  31 
Minn.  493. 

Wisconsin.  —  Hunter  v.  Chicago,  etc.,  R. 
Co.,  99  Wis.  613. 

9.  Jurisdictional  Defects.  —  State  v.  Aurhard, 
(Mont.  1898)  55  Pac.  Rep.  361;  Grady  v.  Dun- 
don,  30  Oregon  333;  Williams  v.  Giblin,  86 
V\  is.  147. 
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16.  Opening  of  Highway  —  a.  In  General.  —  An  adjudication  locating  or 
establishing  a  highway  docs  not  generally  render  the  highway  actually  existent 
for  purposes  of  use  until  it  has  been  opened,1  though  it  is,  it  seems,  legally 
existent  upon  the  making  of  the  adjudication,  without  any  opening;*  and  no 
opening  is  necessary  if  the  highway  is  established  on  a  pre-existing  road  which 
is  already  in  condition  for  use.3  The  opening  generally  consists  in  the 
removal  of  obstructions  so  as  to  render  the  highway  passable  for  travelers,4 
but  it  is  not  essential  that  all  obstructions  be  removed,5  nor  need  an  overseer 
or  hands  be  assigned  to  it.6 

b.  Time  FOR  OPENING. — The  statute  generally  prescribes  a  time  within 
which  the  highway  must  be  opened,  failure  to  comply  with  which  constitutes 
an  abandonment  of  the  highway ;  7  or  it  may  be  left  to  the  officials  establish- 
ing the  road  to  fix  the  time  for  the  opening.8  If  the  time  is  not  fixed  in  one 
of  these  ways,  the  opening  must,  it  seems,  be  within  a  reasonable  time.9 
Under  the  Pennsylvania  statute  the  road  cannot  be  opened  until  the  term  after 
that  at  which  the  report  of  viewers  is  approved  and  the  order  fixing  the  width 
of  the  road  is  made. 10 

c  Description  in  Proceedings  to  Be  Followed.  —  The  description 
of  the  highway  in  the  proceedings  for  establishment  is  conclusive  upon  the 
officers  charged  with  the  opening  of  the  highway,  and  they  have  no  right  to 
deviate  from  the  route  so  designated; 11  and  it  has  been  held  that  an  officer 


1.  Necessity  of  Opening  —  Illinois.  —  Ottawa 
v  Yentzer,  160  111.  509. 

Iowa.  —  State  v.  Stoke,  80  Iowa  68. 
Maine.  —  Woodman  v.  Somerset  County,  25 
Me.  300. 

Massachusetts.  —  Loker  v.  Damon,  17  Pick. 
(Mass.)  284. 

Minnesota.  — State  v.  Leslie,  30  Minn.  533. 

Texas.  —  Dodson  v.  State,  (Tex.  Crim.  1899) 
49  S.  W.  Rep.  78. 

Wisconsin.  —  Kellar  v.  Earl,  98  Wis.  488. 

Effect  of  Failure  to  Open.  —  So  it  was  held 
that  a  landowner  could  forcibly  oppose  a  per- 
son riding  through  his  land  over  which  a  high- 
way had  been  established  but  not  opened. 
State  v.  Stoke,  80  Iowa  68. 

And  it  was  held  that  before  the  highway 
was  actually  constructed,  one  breaking  down 
fences  in  order  to  pass  over  it  was  liable  in 
trespass  to  the  owner  of  the  fence.  Loker  v. 
Damon,  17  Pick.  (Mass.)  284. 

But  a  different  decision  was  rendered  when 
the  person  breaking  down  the  fence  was 
merely  going  over  the  road  to  test  it  at  I  he 
request  of  the  contractor  for  its  construction. 
Wight  v.  Phillips,  36  Me.  551. 

Duty  to  Open.  —  An  officer  failing  to  obey  an 
order  to  open  a  highway  may  be  criminally 
liable  as  maintaining  a  nuisance  or  for  con- 
tempt. Graffins  v.  Com.,  3  P.  &  W.  (Pa.)  502; 
Road  in  Roaring  Brook  Tp.,  140  Pa.  St.  632, 
28  W.  N.  C.  (Pa.)  141;  Hamiltonban  Tp.,  11 
Pa.  Co.  Ct.  368. 

2.  Highway  Legally  Existent  Before  Opening.  — 
Ballard  v.  Butler,  30  Me.  94;  Milieu  v.  Frank- 
lin County,  80  Me.  427;  In  re  Railroad 
Com'rs,  91  Me.  135;  Hallock  v.  Franklin 
County,  2  Met.  (Mass.)  558;  Senter  v.  Pugh, 
9  Gratt.  (Va.)  260. 

3.  Opening  Unnecessary.  —  Heald  v.  Moore,  79 
Me.  271;  In  re  Railroad  Com'rs,  91  Me.  135; 
Grove  v.  Graham,  41  Ohio  St.  303;  Heddleston 
v.  Hendricks,  52  Ohio  St.  460. 

4.  What    Constitutes    Opening.  —  Wragg  v. 


Penn  Tp.,  94  111.  11,  34  Am.  Rep.  199;  State  v. 
Cornville,  43  Me.  427;  State  v.  Leslie,  30  Minn. 
533.  See  also  infra,  this  title,  Abandonment 
and  Nonuser — -Statutory  Abandon77ient — Of 
Unopened  Highway. 

5.  Wiley  v.  Brimfield,  59  111.  306;  Turner  v. 
Wright,  13  111.  App.  191. 

6.  Gilson  v.  State,  5  Lea  (Tenn.)  161. 

7.  Time  for  Opening.  —  See  infra,  this  title, 
Abandonment  and  Nonuser —  Statutory  Abandon- 
ment—  Of  Unopened  Highway. 

8.  Fixing  by  Officials.  —  See  State  v.  Rye,  35 
N.  H.  368;  Matter  of  Public  Road  in  Middle- 
sex, etc.,  Counties,  4  N.  J.  L.  329. 

9.  Reasonable  Time.  —  Blaisdell  v.  Portland, 
39  Me.  113.  In  Davies  v.  Huebner,  45  Iowa 
574,  it  was  held  that  under  the  circumstances 
the  failure  to  open  or  use  the  highway  for  ten 
years  did  not  defeat  the  public  right.  But  in 
Lemasters  v.  State,  10  Ind.  391,  it  was  held 
that  where  the  highway  was  in  fact  opened 
and  used  on  a  route  different  from  that  named 
in  the  order,  it  could  not  be  opened  in  accord- 
ance with  such  order  twenty-seven  years  after 
the  making  thereof. 

10.  Pennsylvania  Rule,  —  Matter  of  Road  in 
Pitt  Tp.,  1  Pa.  St.  356;  Gibson's  Mill  Road,  37 
Pa.  St.  255. 

11.  Following  Designated  Route — Delaware.  — 
Huey  v.  Hendrixen,  1  Harr.  (Del.)  145. 

Illinois.  —  Owens  v.  Crossett,  105  111.  354; 
Deer  v.  Highway  Com'rs,  109  111.  379;  Deere 
v.  Cole,  118  111.  165;  Farrelly  v.  Kane,  172  II!. 
415- 

Indiana.  —  Phipps  v.  State,  7  Blackf.  (Ind.) 

513- 

Kansas.  —  Shaffer     v.    Weech,    34  Kan. 

595- 

Missouri.  —  Butler  v.  Barr,  18  Mo.  357. 

Pennsylvania.  —  Calder  v.  Chapman,  8  Pa. 
St.  522;  Clark  v.  Com.,  33  Pa.  St.  112;  Mor- 
row v.  Com.,  48  Pa.  St.  305. 

Tennessee.  —  Ward  v.  State,  12  Lea  (Tenn.) 
469. 
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undertaking  to  change  the  route  while  opening  the  highway  is  liable  to  indict- 
ment.1 

d.  Width  to  Be  Opened.  —  The  municipality  is  not  bound  to  make  the 
highway  safe  and  convenient  for  travelers  throughout  its  whole  width,  it  being 
sufficient  to  open  a  reasonable  width.2 

e.  Removal  of  Buildings  and  Fences.  —  The  statute  sometimes  pro- 
vides for  notice  to  the  owner  to  remove  buildings  3  or  fences,4  and  without 
such  previous  notice  the  authorities  have  no  right  to  make  the  removal,5  though 
the  absence  of  such  notice  will  not,  it  seems,  render  the  establishment  of  the 
road  entirely  void.6 

/.  INJUNCTION.  —  Threatened  illegal  action  on  the  part  of  the  highway 
officers  in  opening  a  highway  may,  in  a  proper  case,  be  restrained  by  injunc- 
tion.7 So  injunction  will  issue  when  there  is  no  legally  established  highway,8 
or  when  the  opening  has  been  deferred  beyond  the  statutory  period,9  or  where 
adequate  compensation  to  the  landowner  has  not  been  paid.10  It  may  also  lie 
to  prevent  deviations  from  the  proper  line  of  the  highway,11  or  to  prevent  the 
removal  of  fences  without  first  giving  the  statutory  notice.12 

17.  Establishment  by  Estoppel.  —  If  the  owner  of  land  through  which  the 
alleged  highway  runs  sees  the  public  or  individuals  making  improvements  on 
the  assumption  that  there  is  such  a  highway,  and  makes  no  objection  thereto, 
he  is  estopped  thereafter  to  deny  its  existence.13 

V.  Ascertainment,  Resurvey,  and  Record  of  Existing  Highways  —  1.  Of 
Highways  Created  by  User.  —  In  some  states  the  statute  provides  for  the  ascer- 
tainment and  entry  of  record  by  officials  of  highways  which  have  become  such 
by  user  for  the  statutory  period.14  Such  action  by  the  highway  officials  can- 
not, it  is  said,  change  the  width  or  location  of  the  highway,  it  being  merely 
the  perpetuation  of  evidence  of  existing  rights. 15  And  the  statute  has  been 
held  in  Illinois  to  apply  only  to  highways  already  recognized  by  the  proper 
authorities.16  In  Indiana  notice  to  owners  of  land  through  which  the  highway 
runs  is,  it  seems,  a  necessary  preliminary. 17 

1.  Criminal  Liability.  —  Com.  v.  Johnson,  134  Mobile,  47  Ala.  163,  11  Am.  Rep.  768;  High- 
Pa.  St.  635.  way  Com'rs  v.  Durham,  43  111.  86;  Dinwiddie 

2.  Width  to  Be  Opened. —  Dickey  v.  Maine  v.  Roberts,  I  Greene  (Iowa)  363;  Carbon  Coal, 
Tel.  Co.,  46  Me.  483;  Weare  v.  Fkchburg,  110  etc.,  Co.  v.  Drake,  26  Kan.  345;  Cameron  v. 
Mass.  334;   Metcalf  v.  Boston,  158  Mass.  284.  Washington  County,  47  Miss.  264. 

See  also  infra,  this  title,  Defective  and  Unsafe  11.  To    Prevent   Deviations.  —  Wetherell  v. 

Highways — Defects  Outside  of  Traveled  Path.  Newington,  54  Conn.  74;  Highway  Com'rs  v. 

3.  Removal  of  Buildings.  —  Com.  v.  Noxon,  Harrison,  108  III.  398;  Kern  v.  Isgrigg,  132 
121  Mass.  42;  Colburn  v.  Kittridge,  131  Mass.  Ind.  4.  But  see  Highway  Com'rs  v.  Green, 
470.  156  111.  504. 

4.  Removal  of  Fences. —  Hall  v.  People,  57  12.  Removal  of  Fences.  —  Conley  v.  Grove,  124 
111.  307;  Conley  v.  Grove,  124  Ind.  208;  Mosier  Ind.  208. 

v.  Vincent,  34  Iowa  478;   State  v.  Leslie,  30  13.  Estoppel.  —  Campbell  v.  O'Brien,  75  Ind. 

Minn.  533;  Brock  v.  Hishen,  40  Wis.  674.  222;   Ross  v.  Thompson,  78  Ind.  90;  Sunder- 

5.  Effect  of  Failure  to  Give  Notice.  —  Taylor  t».  land  v.  Martin,  113  Ind.  411;  Reed  v.  Harlan, 
Marcy,  25  111.  518;  Ruston  v.  Grimwood,  30  3  West.  L.  Month.  632,  2  Ohio  Dec.  (Reprint) 
Ind.  364;  Suits  v.  Murdock,  63  Ind.  73;  Kelley  553.  And  see  the  title  Dedication,  vol.  9,  p. 
v.  Horton,  2  Cow.  (N.  Y.)  424;  Case  v.  Thomp-  34  et  seq. 

son,  6  Wend.  (N.  Y.)  634;   Kellar  v.  Earl,  98  14.  Record  of  Highways  Created  by  User.— Fresh- 

Wis.  488.  our  v.  Hihn,  99  Cal.  443;  Vandevcr  v.  Garsh- 

6.  Kidder  v.  Jcnnison,  21  Vt.  108;  Robinson  wiler,  63  Ind.  185;  Gibbons  v.  Copper,  67  Ind. 
v.  Winch,  66  Vt.  110.  81;  Iligham  v.  Warner,  69  Ind.  549;  Strong  v. 

7.  Injunction.  —  Kyle  v.  Kosciusko  County,  Makecver,  102  Ind.  578;  Washington  Ice  Co. 
94  Ind.  115;  Bills  v.  Belknap,  36  Iowa  583;  v.  Lay,  103  Ind.  48;   McKecn  v.  Porter,  134 
Grant  v.  Crow,  47  Iowa632;  Quinton v. Barton,  Ind.  483;  Simmons  7'.  Providence,  12  R.  I.  8. 
61  Iowa47i;  Bolton  v.  McShanc,  67  Iowa  20).  15.  Talmagc  v.   Iluntting,  29  N.    Y.  447; 

8.  Mclntyre  v.  Storey,  80  111.  127;  Frizell  v.  Ivory  v.  Decrpark,  116  N.  Y.  476;  Cole  v.  Van 
Rogers,  82  III.   109;    Morgan    v.    Miller,  59  Keurcn,  4  H un  (N.  Y.)  262,  64  N.  Y.  646. 
Iowa  481.    And  see  supra,  this  section,  Collat-  16.  People  v.  Highway  Com'rs,  52  III.  498. 
era/  Attack.  17.  Notice    to    Landowners.  -   Vandevcr  v. 

9.  Opening  Unduly  Dof erred.  —  C.rccn  v.  Garshwilcr.  63  Ind.  185;  Ye  ton  v.  Addison, 
Green,  31  III.  320.  101  Ind.  58.    Sec  also  Washington  Ice  Co.  v. 

10.  Compensation  to  Landowner.  —  Miller   7/.  Lay,  103  Ind.  48. 

391  Volume  XV. 


Alteration  of  Highways. 


IIIGIIWA  YS. 


In  General. 


2.  Of  Highways  Established  by  Statutory  Proceedings.  —  The  statutes  also 
occasionally  provide  for  the  resurvey  and  record  of  highways  which  were  prop- 
erly Laid  out,  but  which  have  become  uncertain  by  reason  of  the  loss  of  the 
records  of  establishment  or  through  other  contingencies.1  Such  proceeding 
is  based  upon  the  existence  of  previous  valid  proceedings  to  establish  the 
highway,  and  will  have  no  effect  in  the  absence  thereof.2  The  resurvey  need 
not  correspond  with  the  original  survey,3  but  it  is  not,  it  seems,  conclusive  as 
against  an  abutting  owner  claiming  that  it  includes  his  property.4 

3.  Evidence  of  Location.  —  In  determining  the  location  of  a  highway  it  is 
proper  to  consider  plats  and  surveys  made  by  authority  of  law.5  And  like- 
wise, in  case  of  uncertainty,  continuous  public  use  and  travel  may  be  consid- 
ered,6 and  the  testimony  of  any  one  acquainted  with  the  facts  may  be 
received.7  In  Massacliusetts  the  statute  provides  that  in  the  absence  of  other 
evidence  a  building  or  a  fence  which  has  existed  in  one  place  for  more  than 
twenty  years  upon  the  side  of  the  highway  shall  conclusively  fix  the  boundary 
of  the  highway;*  but  in  the  absence  of  such  a  provision  a  fence  is  merely 
evidence  of  the  proper  line.9  A  highway  is,  it  has  been  held,  presumed  to 
run  in  a  straight  line  in  the  absence  of  evidence  to  the  contrary.10 

VI.  Alteration  of  Highways  —  1.  In  General.  —  An  alteration  of  a  high- 
way, as  the  expression  is  used,  generally  refers  to  a  change  in  the  course 
thereof,11  and  therefore  necessarily  involves  to  some  extent  the  establishment 
of  a  new  highway  and  the  vacation  of  the  part  of  the  old  highway  for  which 


1.  Resurvey  of  Established  Highway  —  Indi- 
ana.—  Gibbons  v.  Copper,  67  Ind.  81;  Wash- 
ington Ice  Co.  v.  Lay,  103  Ind.  48. 

Iowa.  —  Balke  v.  Bailey,  20  Iowa  124;  Israel 
v.  Jewett,  29  Iowa  475;  Jewett  v.  Israel,  35 
Iowa  261;  Blair  v.  Boesch,  "59  Iowa  554; 
Ackerson  v.  Van  Vleck,  72  Iowa  57. 

New  York.  —  Snyder  v.  Plass,  28  N.  Y.  465; 
Wheatfield  v.  Shasley,  (Supm.  Ct.  Eq.  T.)  23 
Misc.  (N.  Y.)  100. 

Ohio.  —  Beckwith  v.  Beckwith,  22  Ohio  St. 
180;  Ludlow  v.  Dies,  7  Ohio  Cir.  Dec.  49. 

Vermont.  —  Hogaboon  v.  Highgate,  55  Vt. 
412;  Trudeau  v.  Sheldon,  62  Vt.  198. 

See  also  infra,  this  title,  Alteration  of  High- 
ways—  Relocation  and  Straightening  of  Road. 

2.  Based  on  Previous  Valid  Proceedings.  — 
Carey  v.  Weitgenant,  52  Iowa  660;  Barnes  v. 
Fox,  61  Iowa  18;  Kelsey  v.  Burgess,  (Supm. 
Ct.  Gen.  T.)  35  N.  Y.  St.  Rep.  368;  Trudeau 
v.  Sheldon,  62  Vt.  198. 

3.  Correspondence  with  Original  Survey.  — Cul- 
ver v.  Fail  Haven,  67  Vt.  163. 

4.  Effect  as  Against  Landowner.  —  Beckwith 
v.  Beckwith,  22  Ohio  St.  180. 

5.  Evidence  of  Location.  —  Hiner  v.  People,  34 
111.  297;  Merrill  v.  Kalamazoo,  35  Mich.  211; 
Naylor  v.  Beeks,  1  Oregon  216.  Compare  Dale 
v.  Metzmaker,  63  111.  38. 

6.  Taeger  v.  Riepe,  90  Iowa  484;  Vicksburg 
v.  Marshall,  59  Miss.  563;  Marlboro  Tp.  v. 
Van  Derveer,  47  N.  J.  L.  259. 

7.  Witherspoon  v.  Meridian,  69  Miss.  288; 
Morrow  v.  Com.,  48  Pa.  St.  305. 

8.  Abutting  Buildings  and  Fences.  —  Home  v. 
Haverhill,  110  Mass.  527;  Winslow  v.  Nayson, 
113  Mass.  411;  Pettingill  v.  Porter,  3  Allen 
(Mass.)  349;  Hollenbeck  v.  Rowley,  8  AHen 
(Mass.)  473;  Wood  v.  Quincy,  11  Cush.  (Mass.) 
487;  Holbrook  v.  McBride,  4  Gray  (Mass.) 
215;  Morton  v.  Moore,  15  Gray  (Mass.)  573; 
Plumer  v.  Brown,  8  Met.  (Mass.)  578. 

9.  Wetherell  v.  Newington,  54   Conn.  67. 
See  also  Rozell  v.  Andrews,  103  N.  Y.  150. 
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10.  Presumption  of  Straightness  of  Route.  — 

Seeley  v.  Bridgeport,  53  Conn.  1;  Butler  v. 
Barr,  18  Mo.  357.  But  see  Seisler  v.  Smith, 
150  Ind.  88,  in  which  case  it  is  stated  that  a 
highway  is  not  to  be  presumed  to  run  through- 
out its  whole  course  upon  a  section  line  merely 
because  some  portion  thereof  is  upon  such 
line. 

11.  Alteration  Refers  to  Change  of  Course.  — 

Harrison  v.  Milwaukee  County,  51  Wis.  645. 
See  also  In  re  Alston,  (Del.  1898)  40  Atl.  Rep. 
938,  construing  a  statute  giving  power  10 
"  change  "  public  roads  as  authorizing  merely 
a  change  of  course. 

A  Mere  Change  of  Grade  in  an  existing  way,  or 
change  in  the  material  with  which  a  way  is 
constructed,  was  stated  not  to  be  an  alteration 
of  the  way  within  the  meaning  of  the  statute, 
but  an  alteration  in  the  technical  sense  must 
involve  the  substitution  of  one  way  for  another. 
Bigelow  v.  Worcester,  169  Mass.  390,  citing 
Bliss  v.  Deerfield,  13  Pick.  (Mass.)  102;  Good- 
win v.  Marblehead,  1  Allen  (Mass.)  37,  and  Com. 
v.  Cambridge,  7  Mass.  158.  See  also  Dana  v. 
Boston,  170  Mass.  593.  To  the  same  effect  see 
Harrison  v.  Milwaukee  County,  51  Wis.  645. 
But  in  Waddell  v.  New  York,  8  Barb.  (N.  Y.) 
95,  it  was  held  that  a  power  to  "  alter  and 
amend  "  a  street  included  power  to  change  its 
grade. 

Change  of  Width.  —  In  Heiple  v.  Clackamas 
County,  20  Oregon  147,  it  was  held  that  a 
power  to  alter  a  road  included  a  power  to  re- 
duce the  width.  And  see  to  the  same  effect 
Lincoln  v.  Warren,  150  Mass.  309.  But  in 
New  Jerseys  contrary  decision  \was  rendered, 
in  view  of  the  preamble  of  the  statute  provid- 
ing for  alteration,  wherein  was  recited  the 
frequent  desirability  of  changes  in  public 
roads  "  by  vacating  short  pieces  of  such  roads 
and  relaying  them  in  other  places."  Park- 
hurst  v.  Van  Derveer,  48  N.  J.  L.  So.  And 
see  In  re  Alston,  (Del.  1898)  40  Atl.  Rep. 
938. 
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the  substitution  is  made.1  Consequently,  the  fact  that  the  petition,  in  pray- 
ing for  an  alteration,  asks  also  for  a  discontinuance  of  the  part  of  the  highway 
made  unnecessary  thereby  does  not  change  the  character  of  the  proceeding  as 
one  for  an  alteration ;  2  and  under  a  notice  of  the  alteration  of  a  road,  a  part 
of  the  old  road  rendered  unnecessary  thereby  may  be  discontinued.3  An 
alteration  is,  however,  a  separate  form  of  improvement,  which  is  to  be  dis- 
tinguished both  from  the  vacation  or  discontinuance  of  an  existing  highway* 
and  from  the  establishment  of  a  new  highway,  the  important  question  involved 
in  the  latter  distinction  being  the  extent  of  the  departure  from  the  old  road.* 

Reason  for  Alteration.  —  It  has  been  held  that  the  possible  danger  from  trains 
operated  on  a  railroad  track  or  the  frightening  of  horses  thereby  is  a  proper 
consideration  in  determining  the  expediency  of  the  proposed  alteration.6 

The  Width  of  the  highway  as  changed  will,  it  is  stated,  be  presumed  to  be 
the  same  as  that  of  the  original  highway,7  and  this  is  a  necessary  consequence 
of  a  statutory  provision  that  the  new  road  shall  equal  the  old  road  in  all 
respects.8 

2.  Conditional  Alteration.  —  It  has  been  held  that  the  order  for  the  altera- 
tion may  be  conditioned  upon  the  making  of  the  alteration  by  the  petitioner* 
or  upon  the  payment  by  him  of  damages  to  property  owners  injured  by  the 
alteration. 10 

3.  Proceedings  —  a.  Statute  to  Be  Followed.  —  A  road  cannot  be 
altered  except  by  proceedings  in  conformity  with  the  statute,11  and  this  applies 


1.  Alteration  Includes  Establishment  and  Vaca- 
tion.—  Brown  v.  Roberts,  23  111.  App.  461; 
Bowers  Snyder,  8S  Ind.  302;  People  v. 
Jones,  63  N.  Y.  306;  Millcreek  Tp.  v.  Reed,  29 
Pa.  St.  195;  Conrad  v.  Lewis  County,  10  W. 
Va.  784.  See  also  injra,  this  title,  Vacation  or 
Discontinuance  of  Highways —  Vacation  Implied 
from  Alteration. 

So  where  the  statute  provided  that  no  road 
should  be  opened  through  an  orchard,  it  was 
held  that  an  existing  road  could  not  be  altered 
so  as  to  cross  an  orchard.  Wilson  v.  Creek- 
more,  (Ky.  1894)  27  S.  W.  Rep.  809. 

2.  Hobart  v.  Plymouth  County,  100  Mass. 
159- 

3.  Ponder  v.  Shannon,  54  Ga.  187. 

4.  Alteration  Distinguished  from  Vacation.  — 

Thompson  v.  Crabb,  6  J.  J.  Marsh.  (Ky.)  222. 

So  it  was  decided  that  a  statute  authorizing 
a  town  meeting  to  discontinue  a  way  by  vote 
did  not  authorize  it  to  change  one  of  the 
boundary  lines  of  the  way  and  discontinue  the 
part  lying  outside  of  such  line,  this  action 
being  in  effect  an  alteration,  which  was  in- 
trusted by  statute  only  to  tribunals  proceeding 
judicially.    Lincoln  v.  Warren,  150  Mass.  309. 

5.  Distinguished  from  Establishment  of  New 
Road.  —  Brown  v.  Roberts,  23  111.  App.  461; 
Raymond  v.  Cumberland  County,  63  Me.  112; 
Green  v.  Loudcnslager,  54  N.  J.  L.  478;  Peo- 
ple v.  Jones,  63  N.  Y.  306;  Roads  in  London- 
derry Tp.,  129  Pa.  St.  244.  And  see  State  v. 
Canterbury,  40  N.  H.  307. 

Illustrations.  —  So  where  an  application  was 
filed  to  vacatera  road,  and  at  the  same  lime  an- 
other application  was  made  to  establish  a  nar- 
rower road  at  the  same  place,  it  was  held  that 
this  was  in  effect  an  application  to  alter  a  road 
and  should  be  presented  to  the  court  by  a 
single  application  for  an  alteration.  Green  v. 
Loudcnslager,  54  N.  I,  L.  478. 

But  in  Veddcr  v.  Marion  County,  28  Oregon 
77,  where  application  was  made  for  the  estab- 


lishment of  a  new  road  twenty-eight  chains  i» 
length  and  for  the  vacation  of  another  forty- 
one  chains  in  length,  they  diverging  from 
their  point  of  intersection  at  an  angle  of  more 
than  forty-five  degrees,  and  intersecting  an- 
other road  at  points  thirty  chains  apart,  it  was 
held  that,  in  view  of  the  lengths  of  the  two 
roads  and  their  marked  divergence,  one  could 
not  be  considered  as  intended  to  supersede  or 
render  unnecessary  the  other,  and  that  there- 
fore the  petition  must  be  considered  as  not  for 
an  alteration,  but  as  the  commencement  of 
two  proceedings,  the  one  for  the  location  and 
the  other  for  the  vacation  of  a  road. 

6.  Proximity  to  Railroad. —  Bennett  v. 
Greenup  County,  (Ky.  1891)  17  S.  W.  Rep. 
167;  Helm  v.  Short,  7  Bush  (Ky.)  628. 

7.  Width  of  Highway.  —  Wakeman  v.  Wilbur, 
147  N.  Y.  657. 

8.  Sumner  v.  Peebles,  5  Wash.  471. 

9.  Conditional  Alteration. —  Harris  v.  Ma- 
haska County,  88  Iowa  219;  M'llvoy  v.  Speed, 
4  Bibb  (Ky.)  85.  But  see  Cotting  v.  Culpep- 
per, 79  Ga.  792. 

10.  Th  urtnan  v.  Emmerson,  4  Bibb  (Ky .)  279. 
Noncompliance  with  Condition.  —  Where  the 

order  opening  a  highway  provided  that  it 
should  be  open  free  of  expense  to  the  county 
in  accordance  with  an  agreement  made  with 
one  of  the  petitioners,  it  was  held  that  after  the 
alteration  had  been  made,  and  the  road  as 
altered  had  been  used  for  two  years,  the  Com- 
missioners' Court  had  no  power  to  annul  its 
order  for  alteration  merely  because  the  peti- 
tioner had  not  complied  with  his  agreement. 
Robson  v.  Bylcr,  14  Tex.  Civ.  App.  374. 

11.  Statutory  Requirements  Must  Be  Followed. — 
Farrelly  Kane,  172  111.  415;  Pratt?'.  Lewis, 
39  Mich.  7;  Hcddleston  v.  Hendricks,  52  Ohio 
St.  460;  Hancock  v.  Wyoming,  148  Pa.  St. 
635;  Morrow  v.  Com.,  4$  Pa.  St.  305. 

The  Statute  may  expressly  provide  that  a 
road  shall  not  be  altered  except  by  an  order 
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although  there  was  a  mistake  in  the  survey  or  location  of  the  highway.1 

b.  APPl  [CATION.  — An  application  or  petition  for  an  alteration  must  be 
signed  by  the  persons  named  in  the  statute,*  and  must  state  with  reasonable 
certainty  the  part  of  the  highway  sought  to  be  changed  and  the  character  of 
such  change.3  It  has  also  been  decided  that  the  petition  must  allege  the 
n  icessity  or  utility  of  the  alteration,  this  being  a  condition  precedent  to  the 
jurisdiction  of  the  court.'1    But  a  contrary  decision  has  likewise  been  made.5 

c,  NOTICE.  —  A  failure  to  comply  with  a  statutory  requirement  of  notice 
renders  the  proceedings  invalid.6  In  New  Jersey  it  has  been  decided  that  the 
notice  must  name  the  township  in  which  the  road  lies,  as  in  that  state  the 
township  controls  in  the  appointment  of  surveyors,7  but  it  need  be  posted 
only  in  the  township  in  which  the  part  of  the  road  sought  to  be  altered  lies.** 
Only  a  general  statement  of  the  action  proposed  to  be  taken  is  necessary,9  but 
if  the  taking  of  land  is  involved,  the  notice  must  be  sufficient  to  inform  the 
owner  that  his  land  will  be  taken.10  The  giving  of  notice  may,  unless  there 
is  a  statutory  requirement  to  the  contrary,  be  proven  by  parol  evidence ; 11  and 
it  has  been  -held  that  the  notice  need  not  be  made  a  part  of  the  record.13 


made  in  a  regular  proceeding  for  that  pur- 
pose. James  v.  Hendree,  34  Ala.  488;  Stanley 
v.  Sharp,  1  Heisk.  (Tenn.)  417. 

Abutting  owners  cannot  change  the  high- 
way, although  the  new  road  is  shorter  and 
better  than  the  old  one.  Gross  v.  McNutt, 
(Idaho  1894)  38  Pac.  Rep.  935. 

1.  Mistake  in  Location.  —  Babcock  v.  Welsh, 
71  Cal.  400;  Patterson  v.  Munyan,g3  Cal.  128; 
Com.  v.  Dicken,  145  Pa.  St.  453;  Holden  v. 
Cole,  1  Pa.  St.  303;  McMurtrie  v.  Stewart,  21 
Pa.  St.  322;  Furniss  v.  Furniss,  29  Pa.  St.  15. 

2.  Petition  for  Alteration.  —  Taylor  v.  Lucas, 
8  Blackf.  (Ind.)  289;  Patton  v.  Creswell,  120 
Ind.  147;  Neis  v.  Franzen,  18  Wis.  537.  And 
see  Wilson  v.  Berkstresser,  45  Mo.  283; 
Bailey  v.  McCain,  92  111.  277. 

Petition  for  New  Road  Insufficient.  —  So  where 
the  petition  was  to  establish  a  new  road,  the 
court  had  no  authority  to  change  the  bound- 
aries of  an  old  road,  and  its  order  was  invalid 
although  the  statute  gave  to  it  power  to  make 
such  changes  and  provided  for  proceedings  for 
alterations  similar  to  those  in  the  case  of  the 
establishment  of  a  new  road.  State  v.  Far- 
relly,  36  Mo.  App.  282. 

3.  Description  of  Alteration. —  Harris  v.  Ma- 
haska County,  88  Iowa  219;  Wilson  v.  Berk- 
stresser, 45  Mo.  283;  Zeibold  v.  Foster,  118 
Mo.  349;  Chartiers  Tp.  Road,  48  Pa.  St.  314. 

In  Neis  v.  Franzen,  18  Wis.  537,  it  was  de- 
cided that  a  petition  which  requested  an  alter- 
ation between  two  specified  points,  "  to  avoid 
that  swampy  land,  and  lay  the  said  highway 
either  northward  or  southward,  *  *  *  at 
the  discretion  of  the  supervisors,  on  dry  and 
good  land,"  sufficiently  described  the  desired 
alteration,  the  supervisors  being  vested  with  a 
reasonable  discretion. 

Under  a  Massachusetts  Statute  giving  author- 
ity to  the  counly  commissioners  to  "  locate 
anew  "  a  road,  "  either  for  the  purpose  of 
establishing  the  boundary  lines  of  such  road 
or  making  alterations  in  ihe  course  and  width 
thereof,"  a  petition  to  relocate  "  R.  street," 
which  was  an  ancient  public  highway  known 
by  that  name,  and  slating  that  such  highway 
"  is  uncertain  in  several  places  and  generally 
needs  revision,"  sufficiently  described  the  ter- 
mini of   the  road.    Hyde  Park    v.  Norfolk 


County,  117  Mass.  416.  And  see  Taft  v. 
Com.,  158  Mass.  526. 

4.  Averment  of  Necessity  or  Utility.  —  Leath  v. 
Summers,  3  Ired.  L.  (25  N.  Car.)  108,  22  Am. 
Dec.  711. 

5.  Bowers  v.  Snyder,  88  Ind.  302. 

6.  Notice.  —  Peabody  v.  Sweet,  3  Ind.  514; 
Mitchell  v.  Bond,  11  Bush  (Ky.)  615;  Jeffries 
v.  Swampscott,  105  Mass.  535;  Chasmer  v. 
Con  very,  53  N.  J.  L.  588;  Williams  v.  Mitch- 
ell, 49  Wis.  284. 

Who  May  Complain  of  Omission.  —  The  failure, 
however,  to  post  a  copy  of  the  order  providing 
for  an  alteration  of  a  highway,  which  was  en- 
tirely on  one  person's  land,  was  held  not  to 
render  the  order  absolutely  void  as  to  other 
persons.  Engleman  v.  Longhorst,  120  N.  Y. 
332,  affirming  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St. 
Rep.  '322. 

Sufficiency  of  Notice.  —  In  Conrad  v.  Lewis 
County,  10  W.  Va.  784,  it  was  held  that  since 
a  petition  to  alter  a  road  is  in  effect  one  to 
establish  a  new  road  and  to  discontinue  the 
old  one,  the  notice  must  be  such  as  is  required 
by  statute  in  proceedings  to  establish  a  road 
and  also  in  proceedings  to  discontinue. 

7.  Name  of  Township.  —  State  v.  Allen,  n  N. 
J.  L.  103:  Parkhurst  v.  Van  Derveer,  48  N.  J. 
L.  80;  Chasmer  v.  Convery,  53  N.  J.  L.  588. 

8.  Place  of  Posting.  —  State  v.  Bassett,  33  N. 
J.  L.  26. 

9.  Statement  of  Proposed  Action.  —  Hyde  Park 

v.  Norfolk  County,  117  Mass.  416. 

10.  To  Owners  of  Land.  —  Potter  v.  Ames,  43 
Cal.  75. 

In  yuackenbush  v.  District  of  Columbia,  20 
D.  C.  300,  it  was  decided  that  under  a  statute 
providing  for  notice  calling  upon  persons  hav- 
ing objeciions  to  the  alteration  to  present  them 
at  the  next  meeting  of  the  commissioners,  the 
notice  was  insufficient  if  it  merely  stated  that 
it  was  proposed  to  alter  a  road  to  twice  its  for- 
mer width,  and  that  a  plat  of  the  alteration 
was  on  file,  since  Ihis  did  not  show  an  abutting 
owner  whether  or  not  the  proposed  alteration 
would  affect  his  land. 

11.  Evidence  of  Notice. — Larson  v.  Fitzgerald, 
87  Iowa  402;  Zeibold  v.  Foster,  118  Mo.  349. 

12.  Showing  in  Record.  —  Garrett  v.  Hedges, 
(Ky.  1891)  17  S.  W.  Rep.  871.    And  see  Wil- 
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d.  Viewers  or  Commissioners.  —  The  statute  commonly  provides  for  a 
reference  of  the  question  of  the  proposed  alteration  to  viewers  or  commission- 
ers, and  the  conclusiveness  of  their  report  or  return  is  a  matter  to  be  deter- 
mined by  the  language  of  such  provision.1  The  order  appointing  viewers 
must,  it  has  been  held,  describe  the  proposed  alteration  with  reasonable  cer- 
tainty,2 as  must  the  report  or  return,  either  by  actual  description  or  by  refer- 
ence to  other  parts  of  the  proceedings.3 

e.  ORDER.  —  An  order  for  the  alteration  of  a  highway  must  contain  a 
description  sufficient  to  identify  the  alteration,4  but  this  may  be  by  reference 
to  other  papers  filed  in  the  proceedings.5  The  fact  that  the  order  does  not 
show  on  its  face  any  connection  between  the  pre-existing  road  and  the  road 
as  altered,  as  that  the  latter  will  render  part  of  the  former  unnecessary,  does 
not  affect  the  validity  of  the  alteration,  if  such  connection  appears  from  the 
surveys  and  descriptions  of  the  new  and  old  roads.6 

f.  Appeal  and  Certiorari.  —  A  right  to  a  review  of  the  proceedings  by 
appeal  or  certiorari  is  generally  allowed  by  statute.  It  has  been  held,  how- 
ever, that  one  is  not  entitled  to  a  review  merely  because  he  owns  property  in 
the  vicinity  of  the  alteration,  since  his  injury  is  not  different  in  kind  from 
that  of  other  landowners.7  But  it  has  been  held  that  the  county  attorney,  as 
representative  of  the  public,  may  appeal  in  the  name  of  the  commonwealth 
from  a  judgment  establishing  an  alteration.* 

4.  Relocation  and  Straightening  of  Road.  — The  statute  may  also  provide  in 
terms  for  the  relocation  of  a  road  9  or  for  the  straightening  thereof, ,w  these 
involving  practically  the  same  character  of  improvement  as  an  alteration. 

5.  Rights  of  Landowners.  —  One  is  not  entitled  to  claim  damages  for  injuries 
caused  by  the  alteration  of  a  highway  if  these  are  merely  of  the  same  char- 
acter as  are  suffered  by  others  in  the  vicinity;  and  consequently  one  whose 
land  does  not  abut  on  the  part  of  the  highway  which  is  altered  is  not  entitled 
to  make  such  claim.11    But  persons  whose  lands  are  taken  for  the  purpose  of 

liams  v.  Mitchell,  49   Wis.  284,  where  the  having  been  used  and  worked  for  over  twenty 

statute  made  the  order  prima  facie  evidence  of  years.    Bailey  v.  McCain,  92  111.  277. 

the  regularity  of  the  proceedings,  and  it  was  6.  Levee  Dist.  No.  9  v.  Farmer,  101  Cal.  178. 

held  that  the  failure  to  give  notice  must  affirm-  7.  Eight  to  Review.  —  Davis  v.  Hampshire 

atively  appear  from  the  record.  County,  153  Mass.  218;   Conklin  v.  Fillmore 

A  Recital  in  the  Order  that  notice  had  been  County,   13  Minn.  454;    State  v.  Barton,  36 

published  as  required  by  law  was  held  to  fur-  Minn.  145.    And  see  Brown  v.  Roberts,  23  III. 

nish  no  presumption  that  persons  residing  on  App.  461,    affirmed  123    111.    631.    See  also 

their  abutting  lands  were  notified  in  writing  Emery  v.  Pembroke,  55  N.  H,  229. 

as  required  by  the  code.    Fulton  County  v.  8.  Com.  v.  Kimberlin,  8  Bush  (Ky.)  445. 

Amorous,  89  Ga.  614.  9.  Relocation  of  Road. —  Under  a  Massachu- 

1.  Viewers  or  Commissioners.  —  See  Cotting  v.  setts  statute  authorizing  commissioners  to 
Culpepper,  79  Ga.  792;  Bennett  v.  Greenup  locate  anew  a  road  for  the  purpose  of  estab- 
County,  (Ky.  1891)  17  S.  W.  Rep.  167;  Hamp-  lishing  its  boundary  lines  or  of  making  altera- 
stead's  Petition,  19  N.  H.  343;  Robson  v.  tions  in  its  course  or  width,  it  was  held  that 
Bylcr,  14  Tex.  Civ.  App.  374.  the  commissioners  may  widen  an  old  road  and 

2.  Order  Appointing  Viewers. —  Hawkins  v.  depart  entirely  from  its  boundary  lines  for 
Robinson,  5  J.J.  Marsh.  (Ky.)  9;  Poston  v.  short  distances.  Hobarti'.  Plymouth  County, 
Terry,  5  J.J.  Marsh.  (Ky.)  220.  100  Mass.   159;    Stockwell  v.  Fitchburg,  110 

3.  Report  or  Return.  —  Garrett  v.  Hedges,  Mass.  305.  And  that  under  a  petition  to  relo- 
(Ky.  1891)  17  S.  W.  Rep.  871;  Wilson  v.  Bev-  cate,  the  commissioners  might  widen  a  road 
erly,  103  Mass.  136;  Hopkinton's  Petition,  27  and  change  its  grade,  and  include  within  its 
N.  H.  133;  Carris  v.  Highway  Com'rs,  2  Hill  boundaries  new  strips  of  land  and  exclude 
(N.  Y.)  443.  And  see  Deering  v.  Cumberland  from  its  boundaries  other  strips  of  land. 
County,  87  Me.  151.  Hyde  Paik  v.  Norfolk  County,  117  Mass.  416; 

4.  Order  —  Description  of  Alteration.  —  Strong  Richards  v.  Bristol  County,  120  Mass.  401; 
v.  Makcever,  102  Ind.  578;  Rud  v.  Pope  Cambridge  v.  Middlesex  County,  167  Mass. 
County,  66  Minn.  358.  137. 

6.  Wooldridge  v.  Rentschlcr,  62  Mo.  App.         10.  Straightening  of  Roads. —  I'nder  a  power 

591;  Robson  v.  Byler,  14  Tex.  Civ.  App.  374.  10  straighten  a  highway,  it  has  been  decided 

It  is  stated  that  the  validity  of  the  order  is  that  the  existing  highway  may  be  entirely  dc- 

not  affected  by  the  fact  that  it  fails  properly  to  parted  from  in  places.    Gipson  v.  Heath,  98 

describe  the  alteration,  the  alteration  having  Ind.  100;  State  v.  Canterbury,  40  N.  H.  307. 
been  actually  made,  and  the  road  as  changed         11.  Damages  from  Alteration. —  Bailey  v.  Cul- 
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the  alteration  arc  entitled  to  compensation  as  in  other  cases  of  taking  prop- 
erty for  public  use.1 

VII.  Vacation  or  Discontinuance  of  Highways —  1.  Reasons  for  Vacation. 

—  The  question  whether  a  highway  should  be  vacated  or  discontinued  is 
determined  primarily  by  considerations  of  its  necessity  or  utility.2  Thus  it 
m  iy  be  vacated  because  of  its  comparative  uselessness  through  the  construc- 
tion of  other  roads,3  or  through  the  construction  of  a  railroad,  even  though 
this  w  as  contemplated  at  the  time  of  the  establishment  of  the  highway.4 
Vacation  will  not  be  refused  merely  because  it  may  possibly  cause  incon- 
venience to  an  individual,5  but  the  fact  that  the  road  is  useful  to  several 
families  is  a  consideration  adverse  to  its  vacation.6 

A  Diminution  in  the  Ability  of  a  Town  to  build  a  highway  may  be  a  sufficient 
change  of  circumstances  after  its  establishment  to  authorize  its  discontinuance 
before  it  is  actually  opened,  the  financial  ability  of  the  town  being  one  of  the 
considerations  determining  the  propriety  of  establishing  the  highway  in  the 
first  place.7  And  so  the  diminished  ability  of  the  town  to  maintain  the  road 
may  warrant  a  discontinuance.8  But  the  fact  that  the  road  hands  in  the  town- 
ship are  insufficient  to  maintain  all  the  roads  therein  is  not  ground  for  discon- 
tinuing any  particular  road.9 

2.  What  Roads  May  Be  Vacated.  —  As  a  foundation  for  a  proceeding  to 
vacate  there  must  be  a  highway  actually  existing. 10 


ver,  84  Mo.  531;  Jackson  v.  Jackson,  16  Ohio 
St.  163. 

1.  Compensation  for  Land  Taken.  —  Potter  v. 
Ames,  43  Cal.  75;  Fulton  County  v.  Amorous, 
89  Ga.  614;  Israel  v.  Jewetl,  29  Iowa  475;  Zei- 
bold  v.  Foster,  118  Mo.  349;  Bounds  v.  Kir- 
ven,  63  Tex.  159;  Llano  County  v.  Scott,  2 
Tex.  Civ.  App.  408.  See  also  the  title  Emi- 
nent Domain,  vol.  10,  p.  1043. 

The  Massachusetts  Statutes  require  that  notice 
of  the  intended  widening  of  a  way,  and  an  op- 
portunity to  remove  any  wood  or  trees  which 
would  interfere  with  such  widening,  be  given 
to  the  abutting  owner,  and  if  he  fails  to  re- 
move such  wood  or  trees  he  will  be  held  to 
have  relinquished  them;  and  it  is  likewise 
provided  thai,  if  he  fail  to  remove  buildings  or 
materials  after  due  notice  they  may  be  re- 
moved by  the  commissioners,  and  that  the 
expense  of  such  removal  shall  be  allowed  in 
reduction  of  his  damages.  White  v.  Foxbor- 
ough,  151  Mass.  28;  Murray  v.  Norfolk 
County,  149  Mass.  328. 

2.  Reasons  for  Vacation.  —  Cook  v.  Quick,  127 
Ind.  477;  Robertson  v.  McDowell,  (Ky.  1893) 
24  S.  W.  Rep.  7;  People  v.  Griswold,  67  N.  Y. 
59;  Palo  Alto  Road,  160  Pa.  St.  104;  Road  in 
Lehman,  7  Kulp  (Pa.)  404. 

The  fact  that  before  the  highway  was  actu- 
ally constructed,  but  after  its  establishment,  a 
considerable  portion  of  the  wood  and  timber 
near  it  at  the  time  of  its  establishment  was  cut 
and  carried  away,  might  be  properly  considered 
as  showing  such  a  diminution  of  necessity  as 
to  be  a  cause  for  discontinuance.  Candia  v. 
Chandler,  58  N.  H.  127. 

An  Agreement  by  a  Town  for  a  valuable  con- 
sideration 10  discontinue  a  highway  at  some 
future  time  is  invalid,  since  the  question  of 
discontinuance  is  to  be  determined  by  consid- 
erations of  the  utility  of  the  highway.  Crom- 
well v.  Connecticut  Brown  Stone  Quarry  Co., 
50  Conn.  470. 

"Useless"  Road.  —  Where  a  statute  provides 
for  the  discontinuance  of  a  "  useless  "  road, 


the  fact  that  it  is  merely  not  necessary,  or  that 
a  new  road  elsewhere  would  be  better,  is  not 
ground  for  discontinuance.  Matter  of  Coe, 
(County  Ct.)  19  Misc.  (N.  Y.)  549. 

That  the  Public  Necessity  or  Interest  Was  Con- 
sidered in  vacating  a  highway  must,  it  has 
been  decided,  appear  from  the  record.  Pear- 
sail  v.  Eaton  County,  71  Mich.  438;  Furman 
v.  Furman,  86  Mich.  391. 

3.  Construction  of  Other  Roads.  —  Com.  v. 
Roxbury,  8  Mass.  457;  Greenman  v.  Shiawas- 
see County,  38  Mich.  642;  Hampstead's  Peti- 
tion, 19  N.  H.  349;  Webster's  Petition,  60  N. 
H.  576.  Compare  Perkins  v.  Andover,  31 
Conn.  602. 

But  the  mere  pendency  and  reference  of  a 
petition  for  another  highway  which  might  be 
a  substitute  for  the  first  is  not  ground  for  va- 
cating the  latter.  Marlborough's  Pelition,  45 
N.  H.  556. 

4.  Construction  of  Railroad. —  Hopkinton's 
Petition,  27  N.  H.  133;  Bethlehem's  Petition, 
20  N.  H.  210. 

5.  Inconvenience  to  Individuals.  —  Cole  v. 
Shannon,  1  J.  J.  Marsh.  (Ky.)  218;  Kimball 
v.  Homan,  74  Mich.  699.  And  see  Hyde  v. 
Teal,  46  La.  Ann.  645;  De  Forest  v.  Wheeler, 
5  Ohio  St.  286. 

6.  Ashcraft  v.  Lee,  81  N.  Car.  135. 

7.  Diminution  in  Ability  of  Town.  —  Tufton- 
borough  v.  Fox  58  N.  H.  416. 

8.  Dudley  v.  Cillev,  5  N.  H.  561;  Winship  v. 
Enfield,  42  N.  H.  206;  Goffstown's  Petition,  43 
N.  H.  200;  Marlborough's  Petition,  45  N.  H. 
556. 

9.  Insufficient  Road  Hands.  —  Ashcraft  v.  Lee, 

81  N.  Car.  135. 

10.  Existing  Highway  Necessary.— Jersey  City 
v.  State,  30  N.  J.  L.  521;  Matter  of  Beck  St., 
(Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  571; 
Road  in  Brown,  42  Leg.  Int.  (Pa.)  406;  Vernon 
Tp.  Road,  70  Pa.  St.  23. 

Errors  in  the  Proceedings  to  Establish  the  Road 
do  not,  however,  affect  the  right  of  the  court 
subsequently  to  vacate  it.    Evers  v.  Vreeland, 
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A  Eoad  Recently  Established  will  generally  not  be  vacated  unless  new  facts  have 
arisen  since  its  establishment  rendering  it  unnecessary  or  undesirable.1  But 
the  fact  that  the  road,  though  its  opening  was  ordered,  has  never  been  actually 
opened  does  not  affect  the  right  to  proceed  to  vacate  it,2  and  it  has  been  held 
that  the  power  to  discontinue  is  not  affected  by  the  pendency  of  an  appeal 
from  the  order  of  establishment  3  or  of  a  mandamus  proceeding  to  compel  the 
opening  of  a  road  which  has  been  ordered.4 

3.  Vacation  of  Part  of  Highway.  —  A  statute  authorizing  the  vacation  of  a 
highway  will,  it  seems,  authorize  the  vacation  of  a  part  thereof;5  and  the 
statute  sometimes  expressly  authorizes  this  to  be  done.6 

4.  Conditional  Vacation.  —  Conditions  or  reservations  annexed  to  the  vote 
or  adjudication  vacating  a  highway  have  been  held  in  some  cases  to  be  valid, 
though  in  other  cases  a  contrary  decision  has  been  given,  the  question  depend- 
ing apparently  on  the  character  of  the  condition  or  reservation.7    The  annexa- 


50  N.  J.  L.  386;  State  v.  Adams,  (N.  J.  i8gi)  21 
Atl.  Rep.  937. 

A  Pennsylvania  Statute  provides  that  after  a 
road  has  been  laid  out  and  confirmed,  it  may 
be  vacated  upon  a  petition  of  a  majority  of  the 
original  petitioners  for  the  road.  Road  in  Au- 
gusta Tp.,  17  Pa.  St.  71;  Madison,  etc.,  School 
House  Road,  37  Pa.  St.  417.  But  the  statute 
provides  that  the  right  of  vacation  in  such 
way  shall  not  exist  if  the  road  has  been 
opened,  and  this  applies  if  it  has  been  par- 
tially  opened.  Road  in  Greenwich  Tp.,  11  Pa. 
St.  186.  A  road  was,  however,  held  not  to  be 
opened  in  part  merely  because  it  had  been 
worked  on  by  the  public  authorities,  if  it  was 
not  actually  opened  for  safe  and  convenient 
public  travel.  Road  in  Heath  Tp.,  21  Pa.  Co. 
Ct.  254. 

1.  Eoad  Eecently  Established.  —  People  v. 
Griswold,  67  N.  Y.  59,  where  the  court  said 
that  the  statute  manifestly  looks  to  stability  in 
the  determination  of  the  question  of  laying 
out  roads,  and  does  not  permit  vacillation  and 
wilful  and  capricious  change;  that  the  provi- 
sion for  the  discontinuance  of  a  road  when  it 
becomes  useless  or  unnecessary  implies  a  road 
which  has  lost  its  usefulness  by  change  of  cir- 
cumstances and  of  local  means  and  habits  of 
trade  and  intercourse,  and  that  the  question  of 
usefulness,  having  been  passed  upon  by  a  jury 
at  the  time  of  laying  it  out,  is  not  at  once  to  be 
submitted  to  another  jury.  To  the  same  effect, 
see  Cassville  Road,  21  Pa.  Co.  Ct.  212. 

And  in  Connecticut  the  refusal  to  vacate  a 
road  newly  laid  out  was  based  upon  the 
ground  that  the  question  of  its  necessity  was 
res  judicata.  Webb  v.  Rocky  Hill,  21  Conn. 
468. 

The  Statute  may  likewise  limit  the  time  after 
the  establishment  of  the  road  within  which  a 
proceeding  to  vacate  may  be  brought.  Adams 
v.  Ulmer,  91  Me.  47;  Brock  v.  Hishen,  40  Wis. 
674.  And  see  Smock  v.  Vanderveer,  41  N.  J. 
L.  303. 

2.  Road  Not  Actually  Opened.  —  I  uftonbor- 
ough  v.  Fox,  58  N.  H.  416;  Millett  v.  Franklin 
County,  80  Me.  427;  Hagemeicr  -'.  Kccnc,  8 
Mo.  App.  574;  Sentcr  v.  Pugh,  9  Gratt.  (Va.) 
260. 

In  Hallock  v.  Franklin  County,  2  Met. 
(Mass.)  558,  Shaw,  C.  J.,  said:  "  The  way  be- 
comes a  highway  from  the  adjudication,  and 
the  right  of  ihc  public  becomes  complete;  al- 
though before  the  liabilities  of  the  town,  for 


3<>7 


damages  which  may  be  sustained  by  travel- 
ers, attach  to  it,  some  time  must  necessarily 
be  allowed  to  fil  it  for  actual  travel,  and  some 
actual  or  constructive  notice  must  be  given 
that  it  is  so  fitted  and  opened  for  travel.  The 
subsequent  discontinuance  of  the  highway, 
whether  very  soon  after  it  has  been  established 
by  the  adjudication  or  after  a  long  lapse  of 
time,  is  a  new,  substantive,  distinct  official 
act.  It  does  not  rescind  nor  annul  the  former 
proceeding,  but  it  assumes  its  continued  exist- 
ence as  the  basis  of  the  discontinuance." 

In  New  Jersey  the  rule  stated  in  the  text  is 
based  on  a  statutory  provision  making  a  road 
a  public  highway  from  the  time  appointed  for 
opening  it,  and  not  from  the  time  at  which  it 
is  actually  opened.  Stale  v.  Judges,  9  K.  J. 
L.  246;  State  v.  Adams,  (N.  J.  1891)  21  Atl. 
Rep.  937. 

3.  Appeal    from    Establishment     Pending.  — 

Clarke  v.  Manchester,  56  N.  H.  502. 

4.  Pending  Mandamus  Proceeding.  —  State  v. 
Judges,  9  N.  J.  L.  246. 

5.  Vacation  of  Part.  —  State  v.  Bassett,  33  N. 
J.  L.  26. 

In  Swanson  St.,  163  Pa.  St.  323,  Greene,  J., 
after  referring  to  the  fact  that  the  general  road 
law,  as  distinguished  from  the  statute  ihen 
under  consideration,  specifically  gives  power 
to  vacate  the  whole  or  any  part  of  a  road, 
said:  "  But  it  does  not  follow  from  this  that  a 
power  to  vacate  part  of  a  road  cannot  be  de- 
duced from  legislation  which  gives  power  to 
vacate  the  whole  of  it.  In  all  ordinary  cir- 
cumstances the  power  to  do  a  greater  act  in- 
cludes the  power  to  do  the  lesser  act,  which  is 
a  part  of  the  greater.  In  the  interpretation  of 
the  doctrine  of  powers  this  is  well  understood. 
It  is  not  easy  to  see  why  it  is  not  true  of  the 
power  to  vacate  roads.  If  a  court  is  empow- 
ered to  vacate  the  whole  of  a  road,  why  may  it 
not  vacate  a  part  of  it  ?  " 

6.  Hughes  -\  Beggs,  114  Ind.  427;  Chasmer 
v.  Blew,  55  N.  J.  L.  67;  Union  Tp.  Road,  10 
Pa.  Co.  Ct.  433. 

7.  Vacation  on  Condition  Is  Valid.  —  McKenzie 
v.  Gilmore,  (Cal.  1893)  33  Pac.  Rep.  262;  Scars 
v.  Fuller,  137  Mass.  326;  Cooper  v.  Detroit,  42 
Mich.  584;  Buchholz  v.  New  York,  etc.,  R. 
Co..  148  NT.  Y.  640. 

Reservation  of  Private  Way.  —  It  has  been 
held  that  a  proviso  that  the  road  shall  be  kept 
open  as  a  private  way  is  valid.    Hatch  v. 
Monroe   County,    56    Miss.    26.     And  that, 
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tion  of  an  invalid  condition  or  reservation  has  been  adjudged  not  to  render  the 
vacation  void,  but  in  such  case  the  vacation  is  absolute.1 

5.  Who  May  Vacate.  —  The  legislature  ma)'  vacate  a  highway  by  direct 
enactment,3  but  the  power  is  generally  delegated.  Accordingly,  the  statute 
may  provide  for  vacation  by  county  officials,  such  as  commissioners  and  super- 
visors,3 or  by  the  selectmen  or  trustees  of  a  town,4  and  in  New  England  there 
is  usually  a  provision  for  the  vacation  of  certain  classes  of  highways  by  a  vote 
of  a  town  meeting.5  In  other  cases  it  is  provided  that  the  discontinuance 
shall  be  by  or  under  the  supervision  of  a  court.6 


where  an  order  was  made  adopting  a  report  of 
viewers  recommending  that  the  highway  be 
made  a  private  road  and  that  the  landowners 
give  a  deed  to  the  county  for  a  private  road, 
there  was  no  abandonment  of  the  road  until 
such  deeds  were  made.  McKenzie  v.  Gilmore, 
(Cal.  1S93)  33  Pac.  Rep.  262.  But  see  Coakley 
v.  Boston,  etc.,  R.  Co.,  159  Mass.  32. 

Vacation  Conditional  on  Completion  of  Other 
Soad.  —  It  is  proper  to  provide  that  the  road 
shall  not  be  actually  vacated  until  after  an- 
other road,  which  is  intended  to  take  its  place, 
is  actually  opened.  Coakley  v.  Boston,  etc., 
R.  Co.,  159  Mass.  32;  Bridgeport,  etc..  Turn- 
pike Road,  171  Pa.  St.  312;  Roads  in  London- 
derry Tp.,  129  Pa.  St.  244. 

Vacation  for  Special  Purposes.  —  Where  the  va- 
cation was  expressed  to  be  for  a  particular 
purpose,  it  was  held  that  even  if  this  rendered 
the  vacation  conditional,  the  land  would  not 
again  become  a  highway  on  the  suspension  of 
the  conditional  occupation.  Cooper  v.  De- 
troit, 42  Mich.  584. 

Conditions  Held  Invalid.  —  In  Hayes  v.  Tyler, 
85  Iowa  126,  it  was  held  that  where  the  peti- 
tion was  for  the  vacation  of  a  road,  the  board  of 
supervisors  had  no  authority  to  order  its  vaca- 
tion on  condition  that  a  landowner  dedicate  a 
right  of  way  on  the  land  over  which  the  road 
ran,  to  be  subsequently  used  as  a  highway, 
the  court  saying  that  the  petition  was  for  the 
vacation  of  the  road  and  not  for  its  exchange 
for  a  mere  right  of  way,  and  that  the  law  did 
not  authorize  a  transaction  of  that  kind. 

Eeservation  of  Eight  to  Reopen.  —  And  in 
Cheshire  Turnpike  v.  Stevens,  10  N.  H.  133,  it 
was  held  that  a  town  having  authority  to  dis- 
continue a  road  could  not,  in  discontinuing  it, 
reserve  a  right  to  reopen  it  at  any  time  with- 
out paying  damages  to  the  landowners. 

A  Condition  that  Gates  Be  Erected  upon  the 
closing  of  the  road  is  likewise  invalid.  People 
v.  Judges.  24  Wend.  (N.  Y.)  249. 

1.  Invalidity  of  Condition  Renders  Vacation 
Absolute.  —  In  Cheshire  Turnpike  v.  Stevens, 
10  N.  H.  133,  supra,  it  was  held  that  the  dis- 
continuance of  the  highway  was  absolute. 

So  in  Coakley  v.  Boston,  etc.,  R.  Co.,  159 
Mass.  32,  it  was  decided  that  a  discontinuance 
by  vote  of  a  town  was  not  rendered  ineffective 
by  the  possible  validity  of  a  proviso  reserving 
to  those  owning  abutting  land  the  right  to  use 
the  road  as  a  private  way. 

But  see  Hayes  v.  Tyler,  85  Iowa  126,  stated 
in  the  preceding  note,  and  People  v.  Judges, 
24  Wend.  (N.  Y.)  249. 

2.  Vacation  by  Legislature.  —  Haynes  v. 
Thomas,  7  Ind.  38;  State  v.  Hampton,  2  N.  H. 
22;  Haywood  v.  Charlestown,  34  N.  H.  23; 
Bauer  v.  Andrews,  7  Phila.  (Pa.)  359. 
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3.  Vacation  by  County  Officials  —  California. 
—  Keena  v.  Placer  County,  89  Cal.  11. 

Illinois.  —  Shields  v.  Ross,  158  111.  214. 

Indiana.  — Cook  v.  Quick,  127  Ind.  477. 

Iowa.  —  Hayes  v.  Tyler,  85  Iowa  126;  Grove 
v.  Allen,  92  Iowa  519;  Moffitt  v.  Brainard,  92 
Iowa  122. 

Kansas.  —  Mills  v.  Neosho  County,  50  Kan. 
635. 

Louisiana.  —  Hyde  v.  Teal,  46  La.  Ann.  645; 
Raxedale  v.  Seip,  32  La.  Ann.  435. 

Massachusetts.  —  Com.  v.  Boston,  etc.,  R. 
Co.,  150  Mass.  174. 

Michigan.  —  Pearsall  v.  Eaton  County,  71 
Mich.  438;  Corry  v.  Place,  99  Mich.  524;  Peo- 
ple v.  Highway  Com'rs,  15  Mich.  347. 

Minnesota.  —  Keyes  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  290. 

Mississippi. —  Hatch  v.  Monroe  Couaty,  56 
Miss.  26. 

Montana.  —  State  v.  Deer  Lodge  County,  19 
Mont.  582. 

New  York.  —  Marble  v.  Whitney,  28  N.  Y. 
297;  Buchholz  v.  New  York,  etc.,  R.  Co.,  148 
N.  Y.  640;  People  v.  Williams,  36  N.  Y.  441. 

Ohio.  —  Matter  of  Wells  County  Road,  7 
Ohio  St.  16. 

Washington.  —  Hull  v.  Stephenson,  19  Wash. 
572. 

4.  By  Town  Officials.  —  Scutt  v.  Southbury,  55 
Conn.  405;  Welton  v.  Thomaston,  61  Conn. 
398;  Ashcraft  v.  Lee,  81  N.  Car.  135;  Bu- 
chanan v.  Baker,  54  Ohio  St.  324;  McQuigg  v. 
Cullins,  56  Ohio  St.  649;  Atty.-Gen.  v.  Sherry, 
20  R.  I.  (pt.  i.)  44;  State  v.  Reesa,  59  Wis.  106. 

5.  By  Vote  of  Town  Meeting.  —  Bigelow  v. 
Hillman,  37  Me.  52;  State  v.  Brewer,  45  Me. 
606;  Latham  v.  Wilton,  23  Me.  125;  Sears  v. 
Fuller,  137  Mass.  326;  Coakley  v.  Boston,  etc., 
R.  Co.,  159  Mass.  32;  Thompson  v.  Major,  58 
N.  H.  242;  Drew  v.  Cotton,  (N.  H.  1894)  42 
Atl.  Rep.  239. 

6.  Vacation  by  Court  —  Indiana.  —  Hughes 
v.  Beggs,  114  Ind.  427. 

Kentucky.  —  Robertson  v.  McDowell,  (Ky. 
1893)  24  S.  W.  Rep.  7;  Bradbury  v.  Walton,  94 
Ky.  163,  14  Ky.  L.  Rep.  823. 

Missouri.  —  State  v.  Wells,  70  Mo.  635;  In  re 
Big  Hollow  Road,  111  Mo.  326. 

New  Hampshire.  —  Campton's  Petition,  41 
N.  H.  197;  Boscawen's  Petition,  33  N.  H.  421; 
Candia  v.  Chandler,  58  N.  H.  127. 

New  Jersey.  —  State  v.  Bassett,  33  N.  J.  L. 
26;  State  v.  Adams,  (N.  J.  1891)  21  Atl.  Rep. 
937- 

Oregon.  —  Beekman  v.  Jackson  County,  18 
Oregon  283;  Latimer  v.  Tillamook  County,  22 
Oregon  291. 

Pennsylvania.  —  Swanson  St.,  163  Pa.  St. 
323;  Vacation  of  Union  St.,  140  Pa.  St.  525; 
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Eoad  in  More  than  One  Jurisdiction.  —  The  right  of  authorities  of  one  municipal 
division,  such  as  a  county  or  town,  to  vacate  a  road  which  is  partly  in  another 
jurisdiction  is  purely  a  matter  of  statutory  control,  and  generally,  it  seems, 
such  power  is  not  given.1 

6.  Proceedings  —  a.  Statutory  Method  to  Be  Followed.  —  A  high- 
way can  be  vacated  or  discontinued  only  in  the  manner  provided  by  the  stat- 
ute:2 and  consequently,  when  the  statute  provides  for  a  proceeding  by 
petition  and  notice,  a  mere  ex  parte  order  or  resolution  is  ineffective,3  and  after 
a  highway  has  been  regularly  established  a  subsequent  order  in  the  same  pro- 
ceeding discontinuing  it  is  unauthorized  and  void.4 

b.  PETITION.  — The  requirements  of  the  petition  for  the  vacation  of  the 
road  are  generally  the  same  as  those  of  one  for  the  establishment  of  a  road, 
and  while  the  statutory  form  need  not  be  exactly  followed,5  the  petitioners 
must  have  the  qualifications  named  in  the  statute,®  and  the  petition  must 
contain  a  sufficient  description  of  the  road  or  part  of  the  road  sought  to  be 
vacated.7  It  is  sufficient  to  state  that  it  is  a  public  road  or  highway  which  is 
sought  to  be  vacated,  without  stating  by  what  authority  it  was  opened,**  but 
it  is  not  sufficient,  according  to  the  Pennsylvania  cases,  to  state  that  the  high- 
way has  become  inconvenient,  useless,  and  burdensome,  so  as  to  justify  its 
vacation;  the  petition  must  distinctly  state  the  facts  showing  the  truth  of 
such  allegation.9 

c.  NOTICE.  —  The  statute  generally  requires  notice  of  the  proposed  action, 
and  a  failure  to  give  such  notice  is,  it  seems,  a  jurisdictional  defect  rendering 
the  proceedings  void.10  But  it  has  been  held  that  where  notice  is  not  required 


Palo  Alto  Road,  160  Pa.  St.  104;  Hess's  Mill 
Road,  21  Pa.  St.  217;  Southampton  Road,  21 
Pa.  St.  356. 

West  Virginia.  —  Conrad  v.  Lewis  County, 
10  W.  Va.  784;  Yates  v.  West  Grafton,  33  W. 
Va.  507. 

1.  Road  in  More  than  One  Jurisdiction.  —  State 
v.  Oxford,  65  Me.  210;  Bigelow  v.  Brooks, 
(Mich.  1899)  77  N.  W.  Rep.  810;  Palo  Alto 
Road,  160  Pa.  St.  104. 

In  Drew  v.  Cotton.  (N.  H.  1894)  42  Atl.  Rep. 
239,  it  was  held  that  the  fact  that  a  statute  pro- 
vided that  a  highway  extending  beyond  the 
limits  of  a  town  "  may  "  be  discontinued  upon 
petition  to  the  Supreme  Court  did  not  prevent 
the  discontinuance  by  a  vote  of  the  town,  as 
in  other  cases,  of  a  highway  which  was  part 
of  a  continuous  thoroughfare  extending  to 
other  towns. 

Part  of  Road  Within  Jurisdiction.  —  Where  a 
road  extended  along  the  outer  limit  of  a  city, 
one-half  of  its  width  being  within  the  city  and 
one-half  outside,  it  was  held  that  the  fact  that 
the  county  commissioners  who  undertook  to 
vacate  the  whole  road  did  not  have  power  to 
do  so  as  regards  that  part  within  the  city  did 
not  affect  the  validity  of  their  action  as  re- 
gards that  part  outside  the  city.  Shields  v. 
Ross,  158  111.  214. 

2.  Statutory  Method  to  Be  Adopted.  People 
v.  Marin  County,  103  Cal.  223;  Rice  v. 
Chicago,  etc.,  R.  Co.,  30  111.  App.  481;  Shue 
v.  Highway  Com'r,  41  Mich.  638;  Miller  v. 
Corinna,  42  Minn.  391;  Currier  v.  Davis,  (N. 
H.  1896)41  Atl.  Rep.  239;  Excelsior  Brick  Co. 
v,  Havcrstraw,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 
Supp.  09;  Hughes  v.  Bingham,  135  N.  Y.  347; 
Silvcrthorn  v.  Parsons,  8  Ohio  Cir.  Dec.  349; 
Du  Bois  Cemrtrry  Co.  v.  Griffin,  16$  Pa.  St.  81. 

3.  Ex  Parte  Order  Insufficient.  —  Brine  V,  Sa- 
line County,  26  Mo.  262;   State  v.  Wells,  70 


399 


Mo.  635;  State  v.  Rhodes,  35  Mo.  App.  360; 
McNair  v.  State,  26  Neb.  257;  Excelsior  Brick 
Co.  v.  Haverstraw,  (Supm.  Ct.  Gen.  T.)  16  N. 
Y.  Supp.  681;  Conrad  v.  Lewis  County,  10  W. 
Va.  784. 

4.  Discontinuance  in  Proceedings  to  Establish. 

—  Reiff  v.  Conner,  10  Ark.  241;  Miller  v. 
Schenck,  78  Iowa  372;  Mills  v.  Neosho 
County,  50  Kan.  635;  Jones  v.  Oxford  County, 
45  Me.  419;  People  v.  Pike,  (Supm.  Ct.  Spec. 
T.)  18  How.  Pr.  (N.  Y.)  70. 

5.  Sufficiency  of  Petition. —  Devoe  v.  Smelt- 
zer,  86  Iowa  385.  See  also  In  re  Road  in  Mc- 
Candless  Tp.,  110  Pa.  St.  605. 

A  Petition  to  Establish  a  Road  will  not  support 
an  order  vacating  the  whole  or  part  of  an  old 
road.  Franklin,  etc.,  Road,  7  Pa.  Co.  Ct.  273; 
Blakely  Road,  8  Pa.  Co.  Ct.  498.  And  see  the 
preceding  subdivision  of  this  section,  Statutory 
Method  to  He  Followed. 

6.  Qualifications  of  Petitioners.  —  Shields  v. 
Ross,  158  111.  214;  Pearsall  v.  Eaton  County, 
71  Mich.  438;  Smith  v.  Frenzer,  12  Ohio  Cir. 
Ct.  250,  5  Ohio  Cir.  Dec.  658;  State  v.  Nelson, 
57  Wis.  147- 

7.  Description  of  Road.  —  Stephenson  v.  Far- 
mer, 49  Ind.  234;  Cook  v.  Quick,  127  Ind. 
477;  Milford's  Petition,  37  N.  H.  57;  State  v. 
Lippincott,  25  N.  J.  L.  434;  Vedder  v.  Marion 
County,  22  Oregon  264;  Ottcrcreck  Tp.  Public 
Road,  104  Pa.  St.  261;  Jefferson  Tp.  Road,  2 
Lack.  Leg.  N.  (Pa.)  287. 

8.  Character  as  Highway.  —  Swanson  St.,  163 
Pa.  St.  323. 

9.  Alleging  Dselessness  of  Road. —  Road  in 
Ross  Tp.,  36  Pa.  St.  87;  Ottercrcek  Tp.  Public 
Road,  104  Pa.  St.  261;  Abington  Road,  3  Pa. 
Dist.  226;  Hamiltonban  Tp.  Road,  19  Pa.  Co. 
Ct.  648;  In  re  Road  in  Shaler  Tp.,  5  Pa.  Super. 
Ct.  270. 

10.  Giving  of  Notico  Jurisdictional.  —  Muffin  v. 
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by  statute,  it  need  not  be  given,  no  rights  of  property  being  divested  by  the 
proceeding.1  The  notice  must  designate  the  highway  or  portion  thereof 
sought  to  be  vacated,2  and  the  giving  of  notice  should  appear  on  the  record 
of  the  proceedings.3  In  some  states  the  statute  provides  for  a  general  notice, 
to  be  posted  for  a  certain  length  of  time,4  while  in  other  states  personal  notice 
to  landowners  is  required.5 

Waiver  of  Notice.  —  Notice  of  the  latter  character  may,  it  seems,  be  waived 
by  the  individuals  entitled  to  it,6  while  that  by  posting,  being  for  the  benefit 
of  the  public  at  large,  cannot  be  waived.7 

d.  Remonstrance.  —  The  statute  sometimes  expressly  provides  for  a 
remonstrance  against  the  vacation  of  a  road  either  by  persons  whose  land 
abuts  thereon  or  by  other  persons  interested.8 

e.  Commissioners  or  Viewers.  —  When  the  vacation  is  to  be  made  by  a 
court,  the  statute  generally  provides  for  a  reference  of  the  question  of  its 
advisability  to  viewers  or  commissioners.9  The  fact  that  a  viewer  has  been 
one  of  the  petitioners  to  establish  the  road  does  not  disqualify  him,10  but  resi- 
dence in  a  town  petitioning  for  the  discontinuance  has  been  held  to  disqualify 
a  commissioner. 11 

/.  Report  or  Return.  —  The  decision  of  the  viewers  or  commissioners 


Brainard,  92  Iowa  122;  Troy  v.  Doniphan 
County,  32  Kan.  507;  Crawford  v.  Elk  County, 
32  Kan.  555;  Mitchell  v.  Bond,  11  Bush  (Ky.) 
614;  People  v.  Highway  Com'rs,  14  Mich.  528; 
Ross  v.  Highway  Com'rs,  32  Mich.  301;  Goss 
v.  Highway  Com'r,  63  Mich.  608;  Curry  v. 
Place,  99  Mich.  524;  Slate  v.  Otoe  County,  6 
Neb.  133;  Lazzell  v.  Garlow,  44  W.  Va.  466. 

In  Conrad  v.  Lewis  Counly,  10  W.  Va.  784, 
Green,  President,  referred  to  the  distinct  pro- 
visions of  the  statute  by  which,  in  the  case  of 
a  proceeding  to  establish,  notice  to  the  land- 
owners only  was  required,  as  they  were  the 
only  persons  who  would  be  injured  thereby, 
while  in  the  case  of  a  proceeding  to  vacate  a 
road  there  was  merely  a  requirement  that  no- 
tice thereof  be  posted,  since  the  public  is  the 
party  interested  in  the  discontinuance  of  an  ex- 
isting road;  and  then  went  on  to  say  that  a 
discontinuance  without  any  notice  to  the  pub- 
lic was  to  be  regarded  "  as  'a  mere  police 
order  which  might  be  set  aside  upon  motion 
at  a  subsequent  term.'  And  as  any  citizen, 
had  the  proper  public  notice  been  given,  could 
have  appeared  in  answer  to  such  public  notice, 
and  resisted  the  discontinuance  of  the  road,  it 
follows  that,  no  such  notice  having  been 
given,  any  citizen  of  the  county  had  a  right  to 
appear  at  a  subsequent  term  and  move  the 
court  to  set  aside  so  much  of  its  order  as  dis 
continued  a  portion  of  a  public  road." 

1.  Notice  Not  Required  by  Statute.  —  Nichol- 
son v.  Stockett,  Walk.  (Miss.)  67;  Abington 
Road,  3  Pa.  Dist.  226;  Haynes  v.  Lassell,  29 
Vt.  157- 

2.  Description  of  Highway.  —  State  v.  Green, 
j8  N.  J.  L.  179. 

3.  Showing  in  Record.  —  Milchell  v.  Bond,  11 
Bush  (Ky.)  615;  People  v.  Highway  Com'rs, 
14  Mich.  528;  People  v.  Highway  Com'rs,  16 
Mich.  63;  Yates  v.  West  Grafton,  33  W.  Va. 
507. 

4.  Posting  of  Notice.  —  Troy  v.  Doniphan 
Counly,  32  Kan.  507;  Mitchell  v.  Bond,  11 
Bash  (Ky.)  614;  Latimer  v.  Tillamook  County, 
22  Oregon  291;  Conrad  v.  Lewis  County,  10 
W.  Va.  784. 


5.  Notice  to  Landowners.  —  Where  the  statute 
provided  for  notice  to  the  owners  of  the  land 
through  which  the  highway  ran,  it  was  held 
that  notice  should  be  given  to  one  whose  prem- 
ises would  be  left  without  any  outlet  or  ap- 
proach on  one  side,  Goss  v.  Highway  Com'r, 
63  Mich.  608;  and  to  one  whose  land  did  not 
front  upon  any  highway,  and  whose  only  out- 
let was  a  private  way  belonging  to  him  which 
extended  to  the  highway  sought  to  be  vacated, 
Phillips  v.  Highway  Com'r,  35  Mich.  15. 

But  in  Rhode  Island  it  was  held  that  where  the 
statute  provided  for  notice  only  to  persons  who 
were  owners  of  or  interested  in  the  land  over 
which  the  highway  was  laid  out,  abutting 
owners  on  one  side  of  the  highway  were  not 
entitled  to  notice  if  the  highway  was  laid  out 
entirely  on  the  land  of  one  who  owned  the 
land  abutting  on  the  other  side.  Atty.-Gen. 
v.  Sherry,  20  R.  I.  (pt.  i.)  44. 

6.  Waiver  of  Notice.  —  Candia  v.  Chandler, 
58  N.  H.  127. 

7.  Mitchell  v.  Bond,  11  Bush  (Ky.)  614. 
But  see  Yates  v.  West  Grafton,  33  W.  Va.  507. 

8.  Remonstrance  —  Connectictif.  —  S  c  u  1 1  v. 
Southbury,  55  Conn.  407. 

Indiana. —  Buttervvorth  v.  Bartlett,  50  Ind. 
537;  Early  v.  Hamilton,  75  Ind.  376;  House  v. 
Greensburg,  93  Ind.  533;  Brandenburg  v. 
Hittel,  16  Ind.  App.  224. 

Missouri.  —  In  re  Big  Hollow  Road,  11 1  Mo. 
326,  affirming  40  Mo.  App.  363. 

New  York.  —  Matter  of  Coe,  (County  Ct).  19 
Misc.  (N.  Y.)  549. 

Washington.  —  Hull  v.  Stephenson,  19  Wash. 
572. 

9.  Commissioners  or  Viewers.  —  Thomas  v. 
Hawkins,  20  Ga.  126;  Millett  v.  Franklin 
County,  81  Me.  257;  Marlborough's  Petition, 
46  N.  H.  494;  Matter  of  Coe,  (County  Ct.)  19 
Misc.  (N.  Y.)  549;  Road  in  Ross  Tp.,  36  Pa. 
St.  87;  Union  Tp.  Road,  10  Pa.  Co.  Ct.  433. 

10.  Qualifications.  —  In  re  Road  in  McCand- 
less  Tp.,  no  Pa.  St.  605.  And  see  State  v.  Van- 
dervere,  25  N.  J.  L.  233,  669;  Moore  v. 
Sandown,  19  N.  H.  93. 

11.  Nashua's  Petition,  12  N.  H.  425. 
400  Volume  XV. 


Vacation  or  Discontinuance. 


HIGH  IV A  VS. 


Proceedings. 


is  embodied  in  a  report  or  return  made  to  the  court,1  and  this  should  show 
with  reasonable  certainty  the  road  or  part  of  a  road  vacated.2 

g.  Order  for  Vacation.  —  An  order  or  adjudication  vacating  a  highway 
is,  like  other  orders,  conclusive  until  set  aside  or  reversed ;  3  and  it  has  been 
held  that  such  an  order  cannot  be  set  aside  at  a  subsequent  term.4  Nor  can 
its  validity  be  inquired  into  by  a  bill  in  equity  to  require  the  owner  of  the 
land  over  which  the  way  ran  to  furnish  the  plaintiff  with  a  safe  and  suitable 
way  across  his  land.5 

h.  Appeal  and  Certiorari.  —  The  statute  generally  provides  for  a  right 
of  appeal  from  an  order  vacating  or  refusing  to  vacate  a  highway,0  and  on 
appeal  to  a  court  other  than  one  of  general  appellate  jurisdiction  the  proceed- 
ing is  frequently  de  novo.1  Certiorari  will  also  lie  in  a  proper  case  to  review 
the  proceedings.8 

Who  May  Ask  Review.  —  The  question  who  may  appeal  or  bring  certiorari  is 
determined  primarily  by  the  statute,  and  generally  the  right  has  been  denied 
to  such  persons  as  are  not  in  a  position  to  sustain  a  special  injury  or  dis- 
advantage from  the  vacation  not  common  to  the  community.9  Accordingly 
it  has  been  decided  that  a  statute  giving  a  right  of  appeal  to  "  any  person 
who  shall  feel  himself  aggrieved  "  was  not  to  be  taken  literally,  and  that  while 
a  person  through,  to,  or  along  whose  land  the  part  of  the  road  vacated  ran 
might  appeal,  one  whose  land  abutted  on  another  highway  could  not  com- 
plain.10 A  like  decision  was  made  under  a  statute  giving  a  right  of  appeal  to 
any  person  or  persons  "  interested  "  in  the  decision.11  But  where  the  statute 
allowed  a  remonstrance  against  the  vacation  by  any  twelve  freeholders  who 
were  residents  of  the  township,  it  was  held  that  any  one  of  the  remonstrants 
was  "  aggrieved  "  within  the  meaning  of  a  statute,  so  as  to  give  him  a 
right  to  appeal  from  the  order  vacating  the  road.12    And  in  New  Vork  a  resi- 


1.  Report  or  Return.  —  Scuit  v.  Southbury,  55 
Conn.  405;  Devoe  v.  Smeltzer,  86  Iowa  385; 
Furman  v.  Furman,  86  Mich.  391;  Mont- Ver- 
non's Petition,  37  N.  H.  516;  Goffstown's  Pe- 
tition, 43  N.  H.  199. 

2.  Description  of  Road.  —  Mont- Vernon's  Peti- 
tion, 37  N.  H.  515;  State  v.  Bassett,  33  N.  J. 
L.  26;  State  v.  Lippincott,  25  N.  J.  L.  434; 
Rutherford's  Road  Case,  10  S.  &  R.  (Pa.)  120; 
Road  in  Jackson  Tp.,  9  Pa.  St.  85;  In  re  Road 
in  Whiteley  Tp.,  (Pa.  1888)  15  All.  Rep.  895. 

3.  Conclusiveness  of  Adjudication.  —  Bradbury 
v.  Walton,  94  Ky.  163;  Lyle  v.  Lesia,  64 
Mich.  16. 

4.  Setting  Aside  of  Order.  —  Reiff  v.  Conner, 
10  Ark.  241 ;  Barr  v.  Stevens,  1  Bibb  (Ky.)  293. 
Bui  see  Mitchell  v.  Commissioners'  Ct.,  116 
Ala.  650. 

5.  Attack  in  Equity.  —  Ellis  v.  Blue  Mountain 
Forest  Assoc.,  (N.  H.  1898)41  Ail.  Rep.  856. 

6.  Right  of  Appeal — Connecticut.  —  Scult  v. 
Southbury,  55  Conn.  405. 

Illinois.  —  Highway  Com'rs  v.  Quinn,  136 
111.  604. 

Indiana.  — Conk  v.  Quick,  127  Ind.  477. 
Kentucky.  —  Cole  v.  Shannon,  i  J.  J.  Marsh. 
(Ky.)  220. 

Maine.  — Cambridge  v.  Piscataquis  County, 
86  Me.  141;  Coombs  v.  Franklin  County,  68 
Me.  484. 

Minnesota.  —  State  v.  Holman,  40  Minn.  369; 
Schuster  v.  Lemond,  27  Minn.  253;  State  v. 
Barton,  36  Minn.  145;  State  v.  Holman,  40 
Minn.  369. 

Missouri.  —  In  re  Big  Hollow  Road,  III  Mo. 
326,  affirming  40  Mo.  A  pp.  363. 

New   York.  —  People  v.  Nichols,  5:  N.  Y. 
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470;  Matter  of  Coe,  (County  Ct.)  19  Misc.  (N. 
Y.)  549- 

North  Carolina.  —  Ashcraft  v.  Lee,  81  N. 
Car.  135. 

Ohio.  —  Buchanan  v.  Baker,  54  Ohio  St.  324. 

Pennsylvania.  —  Swanson  St.,  163  Pa.  St. 
323,  35  VV.  N.  C.  (Pa.)  306. 

Virginia.  —  Senler  v.  Pugh,  9  Gratt.  (Va.) 
260. 

Washington.  —  Hull  v.  Stephenson,  19 
Wash.  572. 

7.  Proceeding  de  Novo. —  Hughes  v.  Beggs, 
114  Ind.  427;  Brandenburg  v.  Hittel,  (Ind. 
1894)  37  N.  E.  Rep.  329,  16  Ind.  App.  224; 
In  re  Big  Hollow  Road,  m  Mo.  326;  Bu- 
chanan v.  Baker,  54  Ohio  St.  324. 

8.  Certiorari.  —  Harris  v.  Mahaska  County, 
88  Iowa  219;  Hammond  v.  Worcester  County, 
154  Mass.  509;  Holden  v.  Berkshire  County,  7 
Met.  (Mass.)  561;  Greenman  v.  Shiawassee 
County,  38  Mich.  642;  State  v.  Adams,  (N.  J. 
1891)  2i  Ail.  Rep.  938. 

9.  Who  May  Ask  Review.  —  Cole  v.  Shannon, 
1  J.  J.  Marsh.  (Ky.)  218;  Davis  v.  Hampshire 
County,  153  Mass.  218;  Hammond  v.  Worces- 
ter County,  154  Mass.  509;  Kimball  v.  Homan, 
74  Mich.  699.  But  see  Hull  v.  Stephenson,  19 
Wash.  572. 

10.  Schuster  v.  Lemond,  27  Minn.  253,  cited  in 
Slate  v.  Barton,  36  Minn.  145;  State  v.  Hol- 
man, 40  Minn.  369. 

11.  Person  "  Interested."  —  Highway  Com'rs 
v.  Quinn,  136  111.  604,  overruling  Whitmcr  v. 
Highway  Com'rs,  96  111.  292. 

12.  Remonstrants. —  Matter  of  Big  Hollow 
Road,  40  Mo.  App.  363,  affirmed  111  Mo.  326. 
And  see  Hull  v.  Stephenson,  19  Wash.  572. 
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dent  taxpayer  of  the  town,  having  a  right  to  appeal  from  the  order  laying  out 
a  highway,  may  also  appeal  from  an  order  of  discontinuance.1 

7.  Effect  of  Vacation.  —  After  the  vacation  of  a  highway  it  is  as  if  it  had 
never  existed,  and  it  can  be  renewed  only  in  the  same  way  in  which  highways 
may  be  established  in  other  cases.* 

The  Discontinuance  Is  Complete,  it  seems,  upon  the  making  of  the  adjudication 
without  an  actual  shutting  up  of  the  road  or  an  exclusion  of  travel  therefrom,3 
but  where  a  new  highway  is  to  be  laid  out  to  take  the  place  of  an  old  high- 
way, the  latter,  it  has  been  decided,  cannot  be  fenced  up  by  the  owners  of 
the  land  until  the  new  highway  is  made  fit  for  travel.4 

8.  Collateral  Attack.  —  It  has  been  held  that  the  order  for  alteration  is  not 
subject  to  collateral  attack  because  it  fails  to  recite  the  facts  necessary  to  give 
jurisdiction  to  the  court  5  or  because  the  description  is  too  indefinite.6 

9.  Injunction.  —  It  has  been  held  that  an  injunction  will  not  lie  to  restrain 
the  vacation  of  a  highway  at  the  suit  of  one  whose  access  to  his  property  is 
not  interfered  with  and  whose  injury  will  be  the  same  as  that  of  other  prop- 
erty owners  in  the  vicinity.7 

10.  Successive  Petitions.  —  It  has  been  held  that  after  a  refusal  to  vacate  a 
road,  another  petition  for  the  vacation  of  the  same  road  will  not  be  considered 
unless  a  different  state  of  facts  as  to  the  necessity  or  desirability  of  the  road  is 
shown.8 

11.  Rights  of  Abutting  Owners.  —  It  is  generally  held  that  in  the  absence  of 
statutory  provision  one  whose  land  abuts  on  a  highway  is  not  entitled  to  dam- 
ages on  account  of  the  discontinuance  of  the  highway,  his  rights  therein  not 
being  considered  property  within  the  protective  clauses  of  the  constitution.9 


1.  Matter  of  Coe,  (County  Ct.)  ig  Misc.  (N. 
Y.)  549. 

2.  Re-establishment  of  Vacated  Highway.  — 

Reiff  v.  Conner,  io  Ark.  241;  Com.  v.  Western, 
1  Pick.  (Mass.)  136;  Cooper  v.  Detroit,  42  Mich. 
584;  Chestnut  St.,  15  Pa.  Co.  Ct.  115;  Yates  v. 
West  Grafton,  33  W.  Va.  507. 

3.  Discontinuance  Complete  from  Adjudication. 
—  Hallock  z.  Franklin  County,  2  Met.  (Mass.) 
558;  Tinker  v.  Russell,  14  Pick.  (Mass.)  279; 
Com.  v.  Western,  I  Pick.  (Mass.)  136;  Coakley 
v.  Boston,  etc.,  R.  Co.,  159  Mass.  32. 

4.  Preparation  of  New  Highway.  —  Witter  v. 
Damitz,  81  Wis.  385. 

The  Statute  sometimes  provides  that  when  a 
road  is  discontinued  and  another  substituted 
for  it,  the  former  shall  not  be  closed  until  the 
new  road  is  actually  made.  Roads  in  Lon- 
donderry Tp.,  129  Pa.  St.  244,  24  W.  N.  C.  (Pa.) 
327;  Phelps  v.  Pacific  R.  Co.,  51  Mo.  477.  And 
in  such  case  an  order  shutting  up  the  old  road 
before  the  new  one  is  open  is  void.  Bridge- 
port, etc..  Turnpike  Road,  171  Pa.  St.  312,  37 
W.  N.  C.  (Pa.)  199. 

5.  Collateral  Attack.  —  Stanley  v.  Sharp,  1 
Heisk.  (Tenn.)  417;  Robson  v.  Byler,  14  Tex. 
Civ.  App.  374. 

6.  Bailey  v.  McCain,  96  111.  277. 

7.  Injunction.  —  Hesing  v.  Scott,  107  111.  600  • 
Chicago  v.  Union  Bldg.  Assoc.,  102  111.  379,  40 
Am.  Rep.  598;  Heller  v.  Atchison,  etc.,  R. 
Co.,  28  Kan.  625. 

8.  Successive  Petitions.  —  Bath's  Petition,  22 
N.  H.  576;  Boscawen's  Petition,  33  N.  H.  421. 
But  see  to  the  contrary  People  v.  Nichols,  51 
N.  Y.  470. 

Statutory  Provision.  —  In  New  Jersey  a  statute 
provides  that  if  the  surveyors  shall  return  that 
they  think  the  laying  out,  vacation,  or  altera- 


tion of  the  road  to  be  unnecessary,  no  new 
application  touching  the  said  road  shall  be 
made  within  one  year;  and  it  was  decided  that 
this  precluded  a  second  proceeding  during  the 
pendency  of  a  previous  one.  Parker  v. 
Adams,  55  N.  J.  L.  334,  reversing  (N.  J.  1891) 
21  Atl.  Rep.  938. 

9.  Abutting  Owners  Not  Entitled  to  Damages  on 
Discontinuance  —  California.  —  Polack  v.  San 
Francisco  Orphan  Asylum,  48  Cal.  490. 

Illinois.  —  Fesser  v.  Achenbach,  29  111.  App. 
373.  Compare  East  St.  Louis  z.  O'Flynn,  119 
111.  200,  59  Am.  Rep.  795. 

Iowa.  —  Ellsworth  v.  Chickasaw  Count}',  40 
Iowa  571;  Brady  v.  Shinkle,  40  Iowa  576; 
Barr  v.  Oskaloosa,  45  Iowa  275;   Grove  v. 

McKinney  v.  Baker,  100 


Allen,  92  Iowa  519; 
Iowa  362. 

Kansas.  —  Coffey   County    v.    Venard,  10 
Kan.  95. 

Kentucky.  —  Elizabethtown,  etc.,  R.  Co.  v. 
Jackson,  9  Ky.  L.  Rep.  242. 

Montana.  —  State  w.  Deer  Lodge  County,  19 
Mont.  582. 

New  Jersey.  —  Kean  v.  Elizabeth,  54  N.  J.  L. 
462. 

Neiv  York.  —  Hollowav  v.  Delano,  (Supm. 
Ct.)  40  N.  Y.  St.  Rep.  702'. 

Pennsylvania.  —  McGee's  Appeal,    114  Pa. 
St.  470. 

In  Paul  v.  Carver,  24  Pa.  St.  207,  64  Am. 
Dec.  649,  Black,  J.,  said:  "  Surrendering  the 
right  of  way  over  a  public  road  to  the  owners 
of  the  soil  is  not  taking  private  property  for 
public  use,  and  the  proprietors  of  other  land 
incidentally  injured  by  the  discontinuance  of 
the  road  are  not  entitled  to  compensation. 
A  private  road  is  private  property,  and  an  Act 
of  Assembly  to  close  it  up  without  paying  for 
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But  occasionally  a  different  view  has  been  taken,  and  the  abutting  owner  has 
been  held  to  be  entitled  to  compensation.1  A  distinction  in  this  regard  has 
been  stated  to  exist  between  country  roads  and  city  streets,2  and  it  has  been 
decided  in  a  number  of  cases  that  the  owner  of  a  city  lot  cannot  be  deprived, 
without  payment  of  compensation,  of  access  to  thoroughfares  connecting  his 
property  with  other  parts  of  the  city.3 

A  statute,  in  some  states,  however,  provides  for  compensation  to  persons  or 
certain  classes  of  persons  injured  by  the  discontinuance  or  vacation  of  a  high- 
way; 4  but  such  provision  has  been  generally  construed  to  apply  only  to  per- 
sons owning  land  abutting  on  the  highway,  or  who  are  specially  injured, 
beyond  other  persons  in  the  neighborhood,  by  the  discontinuance.5 


it  would  be  depriving  the  owner  of  his  prop- 
erty. But  a  public  road  belongs  to  nobody 
bui  the  state;  and  when  the  government  sees 
proper  to  vacate  it,  the  consequential  loss,  if 
there  be  any,  must  be  borne  by  those  who 
suffer  it,  just  as  they  would  bear  what  might 
result  from  a  refusal  to  make  it  in  the  first 
place." 

1.  Contrary  Decisions.  —  In  Pearsall  v.  Eaton 
County,  74  Mich.  558,  Sherwood,  C.  J.,  said: 
"  The  benefits  to  be  received  by  a  person 
whose  land  is  taken  by  the  public  for  a  road 
are  a  part  of  the  consideration  for  the  release 
of  the  land,  or  its  condemnation  for  a  road, 
and  when  once  vested  in  him,  or  he  becomes 
entitled  thereto,  they  are  as  much  his  property 
as  the  land  itself,  and  neither  the  state  nor 
anv  of  its  subordinate  agencies  can  deprive 
him  of  them,  except  in  the  manner  pointed 
out  by  the  constitution,  and  that  has  not  been 
done  in  this  case.  Notice,  finding  of  public 
necessity  for  taking,  and  compensation  ascer- 
tained by  jury,  and  made,  are  wanting,  and 
without  these  the  proceedings  are  void."  To 
the  same  effect  see  McQuigg  v.  Cullins,  56 
Ohio  St.  649.  See  also  East  St.  Louis  v. 
O'Flynn,  119  111.  200,  59  Am.  Rep.  795. 

2.  Distinction  Between  Country  Roads  and  City 
Streets.  —  In  Bradbury  v.  Walton,  94  Ky.  167, 
it  was  said:  "  The  streets  of  a  town  or  city  are 
acquired  by  grant  with  the  implied  right  of  in- 
gress and  egress  to  the  abutting  lot-owner,  the 
grantor,  or  the  party  making  the  dedication, 
saying  to  the  owners  of  lots,  this  right  of  in- 
gress and  egress  you  shall  have.  But  not  so 
with  an  ordinary  public  road.  The  state 
creates  the  easement  for  the  entire  public;  its 
use  is  that  of  the  public,  one  citizen  having  as 
much  right  to  this  use  as  the  other,  and  when 
its  abandonment  or  nonuse  is  deemed  neces- 
sary for  the  public  good,  the  County  Court 
may  discontinue  it  altogether,  and  in  that  tri- 
bunal the  question  must  be  made." 

3.  Deprivation  of  Ingress  and  Egress  —  Indi- 
ana. —  Haynes  v.  Thomas,  7  Ind.  38;  Indian- 
apolis v.  Croas,  7  Ind.  9. 

Kansas. —  Heller  v.  Atchison,  etc.,  R.  Co., 
28  Kan.  625. 

Kentucky. —  Bannon  v.  Rohmeiser,  90  Ky. 
48,  29  Am.  St.  Rep.  355;  Transylvania  Univer- 
sity v.  Lexington,  3  B.  Mon.  (Ky.)  25,  38  Am. 
Dec.  173. 

Massachusetts. —  Smith  v.  Boston,  7  Cush. 
(Mass.)  254. 

Minnesota.  —  Brakkcn  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  4r. 

Missouri.  —  Lackland  v.  North  Missouri  R. 
Co.,  31  Mo.  180;  Glasgow  v.  St.  Louis,  107 
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Mo.  202;  Heinrich  v.  St.  Louis,  125  Mo.  424, 
46  Am.  St.  Rep.  490. 

Tennessee.  —  Anderson  v.  Turbevillc.  6 
Coldw.  (Tenn.)  150. 

West  Virginia.  —  Lazzell  v.  Garlow,  44  W. 
Va.  466. 

In  New  York  it  is  stated  that  though  one 
public  way  to  property  is  closed,  if  there  is 
another  left  the  property  owner  sustains  no 
actionable  damage.  Coster  1 .  Albany,  43  N. 
Y.  399;  Fearing  v.  Irwin,  55  N.  Y.  490;  Kings 
County  F.  Ins.  Co.  v.  Stevens,  101  N.  Y.  411. 

4.  Statutory  Provision  for  Compensation.  — 
Butterworth  v.  Barilett,  50  Ind.  537;  Cook  v. 
Quick,  127  Ind.  477;  Conkling  v.  Zerega,  72 
Hun  (N.  Y.)  134;  Matter  of  Barclay,  91  N.  Y. 
430. 

6.  East  St.  Louis  v.  O'Flynn,  119  111.  200,  59 
Am.  Rep.  795.  3 

Under  a  Massachusetts  statute  providing  for 
payment  of  any  damages  sustained  by  persons 
in  their  property  by  the  laying  out,  altering, 
or  discontinuing  of  any  highway,  it  was  held 
that,  in  general,  the  discontinuance  of  the 
highway  gives  no  right  to  recover  damages  to 
the  owner  of  land  not  abutting  on  the  way  dis- 
continued and  still  accessible  by  other  ways. 
Smith  v.  Boston,  7  Cush.  (Mass.)  254;  Castle 
v.  Berkshire  County,  11  Gray  (Mass.)  26; 
Davis  v.  Hampshire  County,  153  Mass.  218; 
Hammond  v.  Worcester  County,  154  Mass. 
509;  Stanwood  v.  Maiden,  157  Mass.  17. 

In  Nichols  v.  Richmond,  162  Mass.  170, 
Morton,  J.,  said:  "  The  line  has  to  be  drawn 
somewhere,  on  practical  grounds,  between 
those  who  may  and  those  who  may  not  recover 
for  damages  caused  by  the  discontinuance,  in 
whole  or  in  part,  of  a  street  or  way;  and  it  has 
been  drawn  so  as  to  limit  the  right  of  recov- 
ery to  damages  which  are  special  and  peculiar, 
and  different  in  kind  from  those  suffered  by 
the  public  at  large.  In  the  present  case,  al- 
though, owing  to  the  proximity  of  her  prem- 
ises to  the  discontinued  portion  of  the  way, 
and  to  the  use  which  she  made  of  them,  the 
inconvenience  and  damage  to  the  petitioner 
were  greater  than  to  others  having  occasion  to 
use  the  way,  the  difference  was  one  of  degree 
and  not  of  kind.  She  was  obliged  to  travel 
farther  than  before  in  passing  to  and  fro  be- 
tween the  different  portions  of  her  farm.  But 
every  one  who  passed  over  the  way  was  sub- 
jected to  a  similar  inconvenience." 

A  Bight  of  Way  running  from  one's  property 
to  the  highway  which  is  vacated  apparently 
gives  the  same  ri^ht  to  compensation  as  if  the 
property  abutted  on  the  highway.  Webster  v. 
Lowell,  14a  Mass.  324.  And  sec  remarks  of 
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12.  Vacation  Implied  from  Alteration.  —  It  is  generally  agreed  that  upon  the 
alteration  of  a  highway  by  the  construction  of  a  part  of  it  in  a  different  place, 
where  it  will  serve  the  same  purposes,  thus  rendering  a  part  of  the  old  road 
useless  or  unnecessary,  such  old  road  is  to  that  extent  discontinued,  without 
express  words  to  that  effect.1  Nor  does  the  fact  that  one  of  the  termini  of 
the  road  as  altered  is  different  from  the  terminus  in  the  same  direction  of  the 
old  road  affect  the  application  of  the  principle.2 

VIII.  Abandonment  and  Nonuser  —  1,  In  General.  —  The  question  whether 
title  to  highways  can  be  acquired  as  against  municipal  or  ^//^z-municipal 
corporations  by  adverse  possession,  a  point  upon  which  the  decisions  of  the 
different  states  are  in  direct  conflict,  is  considered  in  another  part  of  this 
work.3  Courts,  however,  occasionally  refer  to  the  abandonment  of  a  highway, 
as  shown  by  nonuser  thereof  by  the  public,  or  other  evidence,  apparently  with- 
out special  reference  to  the  principle  of  adverse  possession.4    In  other  states 


Shaw,  C.  J.,  in  Smith  v.  Boston,  7  Cush. 
(Mass.)  254. 

In  New  Hampshire,  under  a  practically  simi- 
lar statute,  it  was  stated  that  the  damages 
should  be  assessed  not  only  to  abutters  but  to 
olhers  who  have  suffered  a  special  damage 
from  ihe  discontinuance  of  the  highway  not 
common  to  the  general  public.  Concord's 
Petition,  50  N.  H.  530;  Candia  v.  Chandler, 
58  N.  H.  127. 

The  [Persons  "  Through  "  Whose  Land  the  road 
runs,  to  whom,  by  an  Indiana  statute,  a  right 
to  damages  upon  its  vacation  is  given,  were 
held  to  include  persons  whose  land  merely 
abutted  upon  the  highway.  Brandenburg  v. 
Hiltel,  (Ind.  1894)  37  N.  E.  Rep.  329. 

1.  Vacation  Implied  from  Alteration  —  Califor- 
nia. —  Brook  v.  Horton,  68  Cal.  554. 

Georgia.  —  Ponder  v.  Shannon,  54  Ga.  188. 

Illinois.  —  Champlin  v.  Morgan,  20  111.  183; 
Grube  v.  Nichols,  36  111.  99;  Brockhausen  v. 
Boehland,  36  111.  App.  224,  affirmed  137  111. 
547. 

Kentucky.  —  M'llvoy  v.  Speed,  4  Bibb 
(Ky.)  86. 

Massachusetts.  —  Com.  v.  Westborough,  3 
Mass.  406;  Com.  v.  Cambridge,  7  Mass.  158; 
Com.  v.  Boston,  etc.,  R.  Co.,  150  Mass.  174; 
Hobart  v.  Plymouth  County,  100  Mass. 
159;  Goodwin  v.  Marblehead,  1  Allen  (Mass.) 
37;  Bennett  v.  Clemence,  6  Allen  (Mass.)  10; 
Bowley  v.  Walker,  8  Allen  (Mass.)  21 ;  Johnson 
v.  Wyman,  9  Gray  (Mass.)  186;  Bliss  v.  Deer- 
field,  13  Pick.  (Mass.)  102. 

New  Jersey.  —  State  v.  Bergen,  21  N.  J.  L. 
342. 

Oregon.  —  Heiple  v.  Clackamas  County,  20 
Oregon  149. 

Pennsylvania.  —  Millcreek  Tp.  v.  Reed,  29 
Pa.  St.  195. 

Vermont.  —  Closson  v.  Hamblet,  27  Vt.  728. 

West  Virginia.  —  Yates  v.  West  Grafton,  33 
W.  Va.  507. 

Wisconsin.  —  Hark  v.  Glad  well,  49  Wis.  172. 

What  Constitutes  Alteration  Within  Rule.  —  So 
in  State  v.  Reesa,  59  Wis.  106,  where  the  high- 
way diverged  from  the  section  line,  on  which 
it  mostly  ran.  to  pass  around  a  slough,  and 
the  town  board,  on  petition  to  discontinue  the 
divergent  portjon  and  to  lay  it  on  a  straight 
line,  made  an  order  for  the  "  laying  out  of  a 
high  way  "  on  the  line  between  these  points  or 
diversions  from  the  section  line,  bul  no  order 
was  made   discontinuing   the   old  highway 


around  the  slough,  it  was  held  that  the  order 
involved  an  alteration  of  the  highway  so  as  to 
come  within  the  rule  that  in  such  a  case  the 
old  highway  should  be  considered  as  discon- 
tinued. 

Intention.  —  In  Com.  v.  Boston,  etc.,  R.  Co., 
150  Mass.  174,  a  county  road  entering  another 
at  right  angles  was  deflected  by  the  board  of 
commissioners  at  a  point  some  twenty-eight 
rods  from  the  point  of  intersection,  and  was 
made  to  enter  the  other  road  about  the  same 
distance  north  of  the  old  intersection;  and  it 
was  held  by  the  court  that  the  portion  of  the 
road  between  the  point  of  inflection  and  its  first 
terminus  was  thereby  intended  to  be  vacated. 
In  determining  the  matter  the  court  said: 
"  There  is  nothing  in  the  language  of  the 
petition  or  of  the  adjudication  to  suggest  that 
anything  else  was  contemplated  than  a  substi- 
tution of  a  new  piece  of  road  for  an  old  one  on 
the  same  general  line  of  travel." 

Way  to  Public  Landing.  —  But  it  was  held 
that  the  alteration  of  a  way  by  the  substitu- 
tion of  a  new  one  therefor  did  not  discontinue 
the  old  way  if  the  latter  was  necessary  to  fur- 
nish access  to  a  public  landing,  as  this  would 
in  effect  discontinue  a  landing,  which  the 
county  commissioners  had  no  authority  to  do. 
Bennett  v.  Clemence,  6  Allen  (Mass.)  10. 

2.  Change  of  Terminus.  —  Com.  v.  Boston, 
etc.,  R.  Co.,  150  Mass.  174;  Vedder  v.  Marion 
County,  28  Oregon  77. 

3.  Adverse  Possession  of  Highway.  —  See  the 
title  Adverse  Possession,  vol.  1,  p.  787. 

4.  Abandonment  of  Highway  —  Connecticut.  — 
Beardsley  v.  French,  7  Conn.  125,  18  Am. 
Dec.  86;  Benham  v.  Potter,  52  Conn.  248; 
Hartford  v.  New  York,  etc.,  R.  Co.,  59  Conn. 
259- 

Indiana. — Jeffersonville,  etc.,  R.  Co.  v. 
O'Connor,  37  Ind.  95;  Louisville,  etc.,  R.  Co. 
v.  White,  94  Ind.  257;  Louisville,  etc.,  R.  Co. 
v.  Shanklin,  94  Ind.  297,  98  Ind.  573;  Louis- 
ville, etc.,  R.  Co.  v.  Pixley,  94  Ind.  603. 

Iowa.  —  Lathrop  v.  Central  Iowa  R.  Co.,  69 
Iowa  105;  Lawson  v.  Fitzgerald,  87  Iowa  402. 

Massachusetts.  —  Holt  v.  Sargent,  15  Gray 
(Mass.)97;  Warner?'.  Holyoke,  112  Mass.  362; 
Cutter  v.  Cambridge,  6  Allen  (Mass.)  20. 

Michigan.  —  Lyle  v.  Lesia,  64  Mich.  16; 
Coleman  v.  Flint,  etc.,  R.  Co.,  64  Mich.  160; 
Devaux  v.  Detroit,  Harr.  (Mich.)  9S. 

Minnesota.  —  Miller  v.  Corinna,  42  Minn. 
391- 
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it  is  denied  that  the  public  right  to  use  the  highway  can  be  lost  by  nonuser.1 

2.  Character  of  Nonuser.  —  A  mere  partial  or  transient  nonuser  of  the  high- 
way  is  not  sufficient  to  show  an  abandonment,2  and  it  has  been  held  that  until 
a  highway  dedicated  to  the  public  is  needed  for  actual  use,  no  mere  nonuser, 
however  long  continued,  will  effect  an  abandonment.3 

3.  Duration  of  Nonuser.  —  In  none  of  the  cases  does  an  abandonment  appear 
to  have  been  considered  as  established  when  the  period  of  nonuser  was  less 
than  the  period  necessary  to  establish  adverse  possession,  except  when  a  new 
highway  has  been  opened  and  established  in  place  of  the  one  abandoned ; 4 
and  while  the  court  has  occasionally  refused  to  name  any  fixed  period  of  time 
as  necessary  to  constitute  an  abandonment  by  nonuser,5  in  some  cases  the 
statutory  period  of  prescription  has  been  stated  to  be  necessary.6 

4.  Acceptance  of  Other  Highway.  —  In  Illinois  an  abandonment  is  said  to 
exist  only  when  another  highway  is  accepted  in  place  of  the  pre-existing  one 
under  such  circumstances  as  to  give  to  the  public  a  valid  title  to  the  former;7 
a  mere  adoption  of  another  line  of  travel  by  the  public,  without  legal  right 
thereto,  being  insufficient.8  Provided,  however,  this  condition  is  complied 
with,  the  fact  that  the  new  highway  may  be  less  useful  to  the  public  is  said 
to  be  immaterial.9 

5.  Abandonment  of  Part  of  Width.  —  The  mere  fact  that  a  part  of  the  width 
of  the  highway  has  not  been  used  as  such,  or  has  been  obstructed  for  a  con- 
siderable length  of  time,  does  not  effect  a  narrowing  of  the  highway  as  by 
abandonment  of  the  part  so  disused.10 


Missouri.  —  Bruce  v.  Saline  County,  26  Mo. 
262. 

New  York.  —  Corning  v.  Gou'd,  16  Wend. 
(N.  Y.)  531;  Crain  v.  Fox,  16  Barb.  (N.  Y.) 
184;  Amsbey  v.  Hinds,  46  Barb.  (N.  Y.)  622, 
48  N.  Y.  57;  Woodruff  v.  Paddock,  130  N.  Y. 
618. 

North  Carolina.  —  Willey  v.  Norfolk  South- 
ern R.  Co.,  96  N.  Car.  40. 

Ohio.  —  Fox  v.  Han,  n  Ohio  414. 

South  Carolina.  —  Street  Com'rs  v.  Taylor,  2 
Bay  (S.  Car.)  282,  1  Am.  Dec.  647. 

Tennessee. — Shelby  v.  State,  10  Humph. 
(Tenn.)  165. 

Vermont.  —  Knight  v.  Heaton,  22  Vt.  480. 

See  also  the  title  Easements,  vol.  10,  p.  434 
et  seq. 

In  Beardsley  v.  French,  7  Conn.  125,  18  Am. 
Dec.  86,  Hosmer,  C.  J.,  said:  "  The  nonuser 
of  an  easement  of  this  kind,  for  many  years, 
is  prima  facie  evidence  of  a  release  of  the  right 
to  the  person  over  whose  land  the  highway 
once  ran;  and  although  the  precise  limit  of 
time  in  respect  of  the  public,  in  such  cases, 
has  not  been  established,  there  can  be  no 
doubt  that  the  desertion  of  a  public  road  for 
nearly  a  century  is  strong  presumptive  evi- 
dence that  the  right  of  way  has  been  ex- 
tinguished." 

Illustrations.  —  So  in  Holt  v.  Sargent,  15 
Gray  (Mass.)  97,  it  was  held  that  a  discon- 
tinuance of  a  highway  might  be  shown  by 
evidence  that  it  had  been  shut  up,  the  land  in- 
closed by  permanent  fences  or  walls,  and  con- 
tinuously occupied  or  improved,  for  over  forty 
years,  for  purposes  inconsistent  with  its  use  as 
a  highway. 

And  in  Woodruff  v.  Paddock,  $6  Hun  (N. 
Y.)  288,  a  nonuser  of  a  public  alley  for  over 
forty  years,  together  with  affirmative  evidence 
of  intention  to  abandon,  was  held  to  justify  a 
rinding  that  such  alley  was  no  longer  a  high- 
way. 
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The  Burden  of  Proof  of  the  abandonment  of  a 
highway  is  on  the  landowner  claiming  the 
land  free  from  the  burden  of  the  highway. 
Dingwall  v.  Weld  County,  19  Colo.  415. 

1.  Abandonment  Not  Shown  by  Nonuser.  — 
Davies  v.  Huebner,  45  Iowa  574;  Sheen  v. 
Stothart,  29  La.  Ann.  631 ;  Com.  v.  Moorehead, 
118  Pa.  St.  344,  4  Am.  St.  Rep.  599;  Com.  v. 
McNaugher,  131  Pa.  St.  55. 

2.  Character  of  Nonuser.  —  Lewiston  v.  Proc- 
tor, 27  111.  414;  Davis  v.  Nicholson,  81  Ind. 
183;  Grandville  c\  Jenison,  84  Mich.  54;  State 
v.  Morse,  50  N.  H.  9;  State  v.  Alstead,  18  N. 
H.  60;  Crump  v.  Mims,  64  N.  Car.  767. 

3.  Necessity  of  Highway. —  Henshawz/.  Hunt- 
ing, 1  Gray  (Mass.)  210;  Morton  v.  Moore,  15 
Gray  (Mass.)  573;  Parker  v.  St.  Paul,  47  Minn. 
317;  Briel  v.  Natchez,  48  Miss.  423;  Rei'.ly  v. 
Racine,  51  Wis.  526;  State  v.  Leaver,  62  Wis. 
387. 

4.  Duration  of  Nonuser. —  Peoria  v.  Johnston, 
56  I!!.  45;  Brockhauscn  v.  Boehland,  36  111. 
App.  224,  affirmed  137  I!!.  547;  Lyle  v.  Lcsia, 
64  Mich.  16. 

5.  Beardslec  v.  French,  7  Conn.  125,  18  Am. 
Dec.  86;  Hartford  v.  New  York,  etc.,  R.  Co., 
59  Conn.  259;  Jefferson ville,  etc.,  R.  Co.  v. 
O'Connor,  37  Ind.  95. 

6.  Statutory  Period.  —  Stale  v.  Culver,  65  Mo. 
fo7,  27  Am.  Rep.  295;  Crump  v.  Mims,  64  N. 
Car.  767;  Lake  Shore,  etc.,  R.  Co.  v.  Cleve- 
land, 1  Ohio  N.  P.  1,  1  Ohio  Dec.  1;  Nail,  etc., 
Co.  v.  Furnace  Co.,  46  Ohio  St.  544.  And  see 
Lyle  v.  Lcsia,  64  Mich.  16. 

7.  Acceptance  of  Other  Highway.  —  Brockhau- 
scn v.  Boehland.  36  111.  App  224,  affirmed  137 
III.  547;  Galbraith  v.  Littiech,  73  III.  209; 
Peoria  v.  Johnston.  56  111.  45. 

8.  Champlin  :■.  Morgan,  20  III.  181. 

9.  (irube  t.  Nichols,  36  111.  92. 

10.  Abandonment  of  Part  of  Width  —  Indiana. 
—  Wolfe  t.  Sullivan,  133  Ind.  331;  Brown  v. 
Hlatt,  16  Ind.  App.  340. 
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6.  Statutory  Abandonment  —  a.  Of  Unopened  Highway. —  It  is  sometimes 
provided  by  the  statute  that  the  failure  to  open  a  highway  within  a  certain 
length  of  time  after  it  is  established  as  a  highway  shall  effect  an  abandonment 
thereof.*  Where  the  statute  contained  such  a  provision  as  to  a  highway 
laid  out,"  it  was  held  that  it  did  not  apply  to  a  highway  dedicated  by  a 
recorded  plat.* 

What  Constitutes  Opening.  —  Under  statutes  of  this  character  it  has  been 
decided  that  the  highway,  to  be  considered  as  opened,  need  not  be  in  such  a 
state  of  repair  as  to  exclude  a  possibility  of  indictment  for  nonrepair,3  but  it 
is  not  opened  if  nothing  has  been  done  to  the  larger  part  of  it  and  the 
remainder  was  already  open  and  used  as  a  road.4  In  New  York  it  was  decided 
that  the  criterion  as  to  whether  a  road  was  "  opened  and  worked  "  was 
whether  it  was  made  passable  as  a  highway  for  public  travel.5  In  Kansas  it 
was  decided  that  the  fact  that  the  travel  deviated  in  various  places  a  number 
of  rods  from  the  line  of  the  road  as  established  did  not  cause  a  discontinuance 
of  the  road  in  such  parts  as  being  unopened.6    And  in  Illinois  the  fact  that 


Kansas.  —  Hentzler  v.  Bradbury,  5  Kan. 
App.  1. 

Maine.  —  Pillsbury  v.  Brown,  82  Me.  450. 

New  Jersey.  —  Humphreys  v.  Woodstown, 
48  N.  J.  L.  595- 

Ohio.  —  Fox  v.  Hart.  11  Ohio  414;  McClel- 
land v.  Miller,  28  Ohio  St.  488. 

Wisconsin.  —  Moore  v.  Roberts,  64  Wis.  538. 

And  see  Com.  v.  Moorehead,  118  Pa.  St. 
344,  4  Am.  St.  Rep.  599. 

In  Webb  v.  Butler  County,  52  Kan.  375, 
Johnston,  J.,  said:  "  II  is  frequently  the  case 
that  the  full  width  of  country  roads  is  not  im- 
proved or  used,  for  the  reason  that  the  neces- 
sities of  the  public  for  the  time  being  do  not 
require  it;  but  such  limited  use  will  not  les- 
sen the  right  of  the  public  to  use  the  entire 
width  of  the  highway  when  the  increased 
travel  and  the  exigencies  of  the  public  make 
it  necessary.  It  has  been  held  that  where  an 
easement  is  obtained  by  adverse  use  alone, 
the  extent  of  the  easemenl  must  be  measured 
by  the  actual  use,  but  this  rule  has  no  applica- 
tion to  a  road  of  a  certain  width  authorized 
and  established  in  pursuance  of  statute." 

1.  Failure  to  Open  Highway  —  California.  — 
Myers  v.  Daubenbiss,  84  Cal.  1. 

Illinois.  —  Trotter  v.  Barrett,  164  111.  262. 

Indiana.  —  Decker  v.  Washburn,  8  Ind. 
App.  673. 

Kansas.  —  Webb  v.  Butler  County,  52  Kan. 

375- 

Maine.  —  King  v.  Lewiston,  70  Me.  406; 
Coombs  v.  Franklin  County,  71  Me.  239. 

New  Jersey.  —  Humphreys  v.  Woodstown, 
48  N.  J.  L.  588. 

New  York.  —  Horey  v.  Haverstraw,  124  N. 
Y.  273,  reversing  47  Hun  (N.  Y.)  356;  Christy 
v.  Newton,  60  Barb.  (N.  Y.)  332;  Ludlow  v. 
Oswego,  25  Hun  (N.  Y.)  260;  People  v.  New 
York  Cent.,  etc.,  R.  Co.,  69  Hun  (N.  Y.)  166; 
Marble  v.  Whitney,  28  N.  Y.  297;  Cohoes  v. 
Delaware,  etc.,  Canal  Co.,  54  Hun  (N.  Y.)  559; 
Falvey  v.  Bridges,  (Supm.  Ct.  Gen.  T.)  40  N. 
Y.  St.  Rep.  732. 

Ohio.  —  Peck  v.  Clark,  19  Ohio  367;  Mc- 
Clelland v.  Miller,  28  Ohio  St.  488. 

Wisconsin.  —  Dolphin  v.  Pedley,  27  Wis. 
469. 

The  Burden  of  Proof  is  on  the  party  alleging  a 
cessation  of  the  highway  by  failure  to  open 


and  work  it.  Cohoes  v.  Delaware,  etc.,  Canal 
Co.,  134  N.  Y.  407;  McVee  v.  Watertown,  92 
Hun  (N.  Y.)  306. 

The  Massachusetts  Statute  (Pub.  Stat.  Mass. 
1882,  c.  49,  §  88)  provides  that  the  laying  out 
of  a  way  shall  be  void  against  the  owner  of 
the  land  over  which  it  is  located  unless  pos- 
session is  taken  of  the  land  for  the  purpose  of 
the  highway  within  two  years;  and  it  has  been 
decided  that  no  person  except  such  owner  of 
land  can  complain  of  noncompliance  with  the 
provision.  Pickford  v.  Lynn,  98  Mass.  491. 
But  upon  such  failure  to  take  possession,  an- 
other proceeding  may  be  begun  for  the  laying 
out  of  the  way.  Folsom  v.  Middlesex  County, 
(Mass.  1899)  53  N.  E.  Rep.  155. 

As  to  what  constitutes  a  taking  possession 
of  land  within  the  statute,  see  Wilcox  v.  New 
Bedford,  140  Mass.  570;  Gilkey  v.  Watertown, 
141  Mass.  317. 

2.  Character  of  Highway.  —  Paine  Lumber  Co. 
v.  Oshkosh,  89  Wis.  449. 

As  to  the  classes  of  highways  covered  by 
the  New  York  statute,  see  Amsbry  v.  Hinds, 
48  N.  Y.  57;  Ludlow  v.  Oswego,  25  Hun  (N. 
Y.)  260. 

3.  What  Constitutes  Opening.  —  State  v.  Corn- 
ville,  43  Me.  427. 

4.  State  v.  Cornville,  43  Me.  427.  Compare 
Baker  v.  Runnels,  12  Me.  235. 

5.  "  The  requirement  to  open  and  work  a 
highway  implies  that  it  must  be  made  passable 
as  a  highway  for  public  travel.  It  need  not 
be  a  first-class  road;  it  need  not  be  finished; 
but  it  must  be  sufficient  to  enable  the  public  to 
pass  over  it."  Beckwith  v.  Whalen,  70  N.  Y. 
430,  quoted  and  approved  in  Horey  v.  Haver- 
straw, 124  N.  Y.  273. 

But  in  Baker  v.  Runnels,  12  Me.  235,  it  was 
decided  that  a  road  was  open  though  a  part  of 
it  was  impassable  except  for  foot  passengers. 

6.  Deviation  from  Established  Route.  —  Stickel 
v.  Stoddard,  28  Kan.  715;  Wilson  v.  Janes,  29 
Kan.  233.  In  the  latter  case  the  court  said 
"A  road  may  be  opened  without  either  notice 
or  work.  Travel  alone  upon  such  a  road 
would  be  a  sufficient  opening  of  the  same. 
And  certainly,  whenever  a  road  is  in  fact  used 
as  a  public  highway  by  the  public,  it  cannot 
be  considered  as  an  '  unopened  '  road  within 
the  meaning  of  the  statute." 
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the  commissioners  allowed  the  owner  of  land  through  which  the  road  was  laid 
out  to  put  up  bars  to  protect  his  crops  was  held  not  to  affect  the  validity  of 
the  opening  for  the  purpose  of  the  statute.1  Though  no  work  is  done  in  pre- 
paring the  highway  after  it  is  established,  a  discontinuance  does  not,  it  seems, 
ensue  if  it  is  established  on  an  existing  road  which  is  sufficient  for  the  public 
use.3 

If  Parts  Only  of  the  Highway  are  opened  and  traveled,  such  parts  will  not,  it 
has  been  held,  be  discontinued  by  force  of  the  statute  merely  because  other 
parts  are  not  opened;  3  and  a  statute  providing  that  all  public  roads  laid  out, 
and  not  open  and  used  for  twenty  years,  shall  be  deemed  vacated,  was  held  to 
apply  only  where  no  pact  of  the  road  had  been  opened  and  used.4  But  in 
Illinois  it  is  held  that  the  statutory  abandonment  cannot  be  avoided  by  open- 
ing portions  only  of  the  road  within  the  statutory  time.5 

The  Failure  to  Open  the  Full  Width  of  the  highway  does  not  effect  a  partial  dis- 
continuance or  restrict  the  width  of  the  highway  to  that  opened.6 

The  Statutory  Period  does  not  begin  to  run  until  the  end  of  the  proceedings 
involved  in  the  establishment  of  the  road,7  and  in  case  of  a  highway  created 
by  dedication  the  time  runs  from  the  acceptance  thereof.8 

b.  Of  Highway  Already  Opened.  — The  statute  sometimes  expressly 
provides  that  a  failure  to  use  a  highway  for  a  certain  length  of  time,  generally 
a  period  of  five  or  six  years,  shall  terminate  its  existence.9  A  failure  to  use  a 
highway,  within  the  statute,  was  held  to  have  occurred  though  such  failure 
was  caused  by  the  building  of  fences  or  making  of  excavations  therein  by  an 
abutting  owner,  so  as  to  render  its  use  impossible. 10  But  under  another 
statute,  declaring  a  highway  vacated  if  "  unused  for  public  travel  "  for  five 
years,  it  was  held  that  "  unused  "  signified  an  abandonment  by  the  public, 
and  that  the  statute  did  not  apply  when  the  road  could  not  be  used  owing  to 
the  wrongful  removal  of  bridges  therefrom  by  a  railroad  company,  the  restora- 
tion of  which  the  public  was  seeking  to  compel.11 

Nonuser  of  Part  of  Highway.  —  Such  a  statute  has  been  held  to  apply  though 
the  nonuser  was  of  merely  a  portion  of  the  highway,  so  as  to  effect  a  discon- 
tinuance of  such  portion.1*  But  the  mere  fact  that  the  line  of  travel  is 
deflected  for  the  statutory  period  from  a  small  portion  of  the  road  by  reason 
of  some  local  difficulty  or  obstruction  will  not  constitute  the  statutory  nonuser 
of  the  part  from  which  travel  is  so  deflected ;  13  nor  will  the  impossibility  of 

1.  Putting  up  Bars.  —  Wiley  v.  Brimfield,  59  Mich.  584;  Riley  v.  Brodie,  (Supm.  Ct.  Eq.  T.) 
111.  306.  22  Misc.  (N.  Y.)  374;  Amsbey  v.  Hinds,  46 

2.  Establishment  on  Pre-existing  Eoad.  —  Barb.  (N.  Y.)  622;  Herrick  v.  Geneva,  92  Wis. 
Heald  v.  Moore,  79  Me.  271;  Grove  v,  Gra-  114. 

ham,  41  Ohio  St.  303;   Heddleston  v.  Hen-  Retroactive  Effect  of  Statute.  —  The  fact  that 

dricks,  52  Ohio  St.  460.  the  New  York  statute  provided  that  all  high- 

3.  Opening  of  Part  of  Highway.  —  State  v.  ways  "that  have  ceased  to  be  traveled  or 
Madison,  59  Me.  538;  McCarthy  v.  Whalen,  19  used  "  as  such  for  six  years  shall  cease  to  be 
Hun  (N.  Y.)  503.  highways  was  held  not  to  mve  such  a  statute 

4.  Humphreys  v.  Woodstown,  48  N.  J.  L.  a  retroactive  effect.  Amsbry  v.  Hinds,  48  N. 
5*8.  Y.  57. 

6.  Green  v.  Green,  34  111.  320;   Wragg  v.  10.  Nonuser. —  Horcy  v.  Haverstraw,  124  N. 

Pcnn  Tp.,  94  III.  11,  34  Am.  Rep.  199.  Y.  273,  reversing  47  Hun  (N.  Y.)  356. 

6.  Opening  of  Part  of  Width.  —  Webb  v.  But-  11.  Chosen  Freeholders  v.  Pennsylvania  R. 
ler  County,  52  Kan.  375;  Heald  v.  Moore.  79  Co.,  45  N.  J.  L.  82. 

Me.  271;  Walker  v.  Caywood,  31  N.  Y.  51.  12.  Nonuser  of  Part  of  Highway. —  Horey  z. 

7.  Computation  of  Statutory  Periods. —  High-  Haverstraw,  124  N.  Y.  273;  Excelsior  Brick 
way  Com'rs  v.  People,  38  III.  347;  Coombs  v.  Co.  v.  Haverstraw,  142  N.  Y.  146;  Mangam  v. 
Franklin  County,  71  Me.  239.  Sing  Sing,  II  N.  Y.  App.  Div.  215. 

8.  Christie  v.  Hawley,  67  N.  Y.  133.  13.  O'Dea  v.  State,  16  Neb.  241. 

A  Petition  to  Discontinue  the  highway  before  So  in  Maire  v.  Kruse,  S5  Wis.  302,  where  the 
it  is  opened  docs  not  interrupt  or  change  the  statute  provided  that  a  highway  should  be  con- 
time  for  opening  the  highway.  State  v.  Well-  sidered  as  discontinued  if  entirely  abandoned 
man,  83  Me.  282.  as  a  route  of  travel,  it  was  held  that  where 

9.  Statutory  Abandonment  of  Opened  Highway,  two  highways  met  at  right  angles,  but,  owing 
—  McRose  v.  Botiyer,  81  Cal.  122;  Myers  v.  to  a  hill,  travel  had  diverged  near  the  corner, 
Daubenbiss,  84  Cal.  1;  Cooper  v.  Detroit,  42  culling  off  ihc  corner  and  a  small  portion  of 
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using  the  highway  to  its  full  width,  owing  to  obstructions  along  the  sides 
thereof,  effect  such  a  nonuser. 1 

IX.  Estoppel  to  Claim  Highway.  —  The  principle  of  estoppel  has  also 
been  applied  in  favor  of  the  owners  of  the  fee,  when  the  public  authorities, 
by  failure  to  indicate  clearly  the  existence  or  boundaries  of  the  highway,  have 
induced  such  owners  to  expend  money  in  improvements  upon  land  within  the 
limits  of  the  highway.2  And  the  same  principle  has  been  applied  in  favor  of 
innocent  purchasers  of  land  in  reliance  upon  the  apparent  abandonment  or 
nonexistence  of  a  highway  thereon.3 

X.  Improvements  and  Repairs  —  1.  In  General.  —  While  under  particular 
statutes  the  duty  to  improve  or  repair  a  highway  may  be  absolute,4  the  plan 
and  manner  of  making  repairs  and  improvements,  and  the  extent  thereof,  are 
generally  matters  within  the  discretion  of  the  highway  officers,  except  in  so 
far  as  the  negligent  failure  to  make  them  is  ground  for  action  by  a  person 
injured  thereby.5 

When  a  Highway  Is  Established  on  the  Division  Line  of  two  municipalities  there  is 
frequently  a  statutory  provision,  owing  to  the  inconvenience  of  each  munici- 
pality making  repairs  on  its  side', of  the  road,  that  the  municipal  officers  may 
divide  the  road  crosswise  and  assign  to  each  municipality  the  part  to  be  kept 
in  repair  by  it.0 


each  highway,  and  the  corner  was  conse- 
quently not  used  for  the  statutory  period,  the 
portions  so  unused  did  not  cease  to  be  parts  of 
the  highways. 

1.  Nonuser  of  Part  of  Width.  —  Mangam  v. 
Sing  Sing,  26  N.  Y.  App.  Div.  464;  State  v. 
Wertzel,  62  Wis.  184. 

2.  Estoppel  to  Claim  Highway  —  United  States. 
—  Simplot  v.  Chicago,  etc.,  R.  Co.,  16  Fed. 
Rep.  350. 

Illinois.  —  Piatt  County  v.  Goodell,  97  111. 
84;  Lee  v.  Mound  Station,  118  111.  304;  Chi- 
cago, etc.,  R.  Co.  v.  Joliet,  79  111.  25. 

Indiana.  —  Brooks  v.  Riding,  46  Ind.  15; 
Sims  v.  Frankfort,  79  Ind.  446;  Hamilton  v. 
State,  106  Ind.  361. 

Iowa.  —  Davies  v.  Huebner,  45  Iowa  574; 
Orr  v.  O'Brien,  77  Iowa  253;  Crismon  v.  Deck, 
84  Iowa  344.  See  also  Waterloo  v.  Union  Mill 
Co.,  72  Iowa  437. 

Maryland.  —  Baldwin  v.  Trimble,  85  Md. 

39°-  ... 

Michigan.  —  Gregory  v.  Knight,  50  Mich.  61. 

Ohio.  —  Evens  v.  Cincinnati,  2  Handy  (Ohio) 
236. 

Compare  Sims  v.  Chattanooga,  2  Lea  (Tenn.) 
694;  State  v.  Leaver,  62  Wis.  387. 

In  Crocker  v.  Collins,  37  S.  Car.  327,  34 
Am.  St.  Rep.  752,  Mclver,  C.  J.,  illustrating 
the  principle  of  the  text,  said:  "When  a 
party,  under  an  honest  conviction  of  right, 
has  taken  possession  of  a  portion  of  one  of  the 
streets  or  alleys  of  a  town,  and  expended  his 
money  in  erecting  buildings  thereon,  without 
interference  on  the  part  of  the  public,  these  or 
perhaps  other  circumstances  connected  with 
adverse  possession  for  the  statutory  period 
may  afford  good  ground  for  estoppel." 

Illustration  of  Principle.  —  So  in  Chicago, 
etc.,  R.  Co.  v.  People,  91  111.  251,  where  the 
municipal  authorities  acquiesced  for  nineteen 
years  in  the  use  of  a  highway  by  a  railroad 
company  for  an  arch,  which  was  part  of  the 
railroad  bed,  and  then  agreed  in  writing  that 
the  company  should  have  the  right  so  to 
use  the  highway  until  it  was  necessary  to 


rebuild  the  arch,  it  was  held  that  the  munici- 
pality was  estopped  from  compelling  the 
company  to  remove  the  arch  until  its  rebuild- 
ing was  necessary. 

Temporary  Structures.  —  But  the  erection  of 
mere  temporary  structures  of  little  value, 
under  a  mistake  as  to  the  location  of  the  high- 
way, will  give  no  rights  to  the  landowner. 
Cheek  v.  Aurora,  92  Ind.  107. 

3.  Innocent  Purchasers.  —  Bradley  v.  Appa- 
noose' County,  106  Iowa  105;  Smith  v.  Gor- 
rell,  81  Iowa  218;  Bosworth  v.  Mt.  Sterling,  12 
Ky.  L.  Rep.  157,  (Ky.  1890)  13  S.  W.  Rep.  920; 
Lyle  v.  Lesia,  64  Mich.  16. 

So  in  Riley  v.  Brodie,  (Supm.  Ct.  Eq.  T.)  22 
Misc.  (N.  Y.)  374,  where  there  was  no  record 
of  the  laying  out  of  a  highway,  and  the  high- 
way, though  once  used  as  such,  was  discon- 
tinued by  the  authorities  and  thereafter  be- 
came a  cul  de  sac  on  the  land  and  was  covered 
with  grass,  uninclosed,  and  partially  obstructed 
by  posts,  in  which  condition  it  had  remained 
for  twenty  years,  it  was  held  that  one  purchas- 
ing without  knowledge  of  such  highway  was 
entitled  to  claim  the  land  free  from  any  ease- 
ment in  favor  of  the  public. 

4.  Improvements  and  Repairs  —  Illinois.  — 
Klein  v.  People,  31  111.  App.  302. 

Indiana.  —  State  v.  Kamman,  151  Ind.  407. 
Kentucky.  —  Hammar  v.  Covington,  3  Met. 

(Ky.)494-  vt 

New  Jersey. — State  v.  Orange,  31  N.J.  L.  131. 
Pennsylvania.  —  Uniontown  v.  Com.,  34  Pa. 
St.  293. 

Wisconsin.  —  Deichsel  v.  Maine,  81  Wis.  553. 
As  to  mandamus  to  compel  improvements 
or  repairs,  see  the  title  Mandamus. 

5.  Discretion  of  Officers.  ■ —  Atwood  v.  Par- 
tree,  56  Conn.  80;  Munson  v.  Mallory,  36 
Conn.  173,  4  Am.  Rep.  52;  Patoka  Tp.  v.  Hop- 
kins, 131  Ind.  142,  31  Am.  St.  Rep.  417; 
Palmer  v.  Carroll,  24  N.  H.  314.  See  this 
matter  more  fully  treated  under  the  title 
Streets  and  Sidewalks. 

6.  Highway  on  Line  Between  Municipalities.  — 
Highway  Com'rs  v.  Highway  Com'rs,  74  111. 
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2.  Petition  for  Improvement.  —  It  is  sometimes  provided  by  statute  that  a 
petition  signed  by  a  certain  proportion  of  the  neighboring  landowners  shall  be 
filed  as  a  preliminary  to  improving  a  highway.1 

3.  Contract  for  Repairs.  —  The  municipality  is  sometimes  authorized  by 
statute  to  make  contracts  with  individuals  by  which  the  latter  agree  to  keep 
roads  in  repair  for  a  specified  time,2  and  the  municipality  may,  apart  from 
statute,  receive  from  an  individual  an  obligation  to  relieve  it  permanently 
from  the  expense  of  keeping  a  part  of  the  highway  in  repair.3 

4.  Injuries  to  Private  Property.  —  A  municipality  is  liable  for  injuries  caused 
to  private  property  by  the  improper  or  negligent  improvement  or  repair  of  a 
highway,  as  in  the  case  of  other  public  improvements.4 

A  Ditch  necessary  for  the  proper  improvement  of  a  highway  may  be  built 
therein  though  it  cause  some  inconvenience  to  an  abutting  owner;5  but  a 
ditch  cannot  be  constructed  on  adjoining  land  for  the  purpose  of  draining  the 
highway  except  as  expressly  authorized  by  a  statute  providing  for  compensa- 
tion." 

Entry  on  Private  Land.  —  The  highway  officer  may  enter  upon  private  land  in 
order  to  remove  an  obstruction  in  a  watercourse  there  which  has  caused  an 
overflow  of  the  highway,  this  being  a  right  possessed  by  any  adjoining  owner 
of  private  property.7 

There  Is  in  Some  states  a  special  statutory  provision  for  the  assessment  of  dam- 
ages to  landowners  caused  by  the  repairing  of  highways.8 

Change  of  Grade.  —  As  a  general  rule  an  authorized  change  of  the  grade  of  a 
highway  is  not  an  injury  for  which  an  abutting  owner  can  claim  damages, 


App.  185;  State  v.  Thomaston,  74  Me.  198: 
Sharp  v.  Evergreen  Tp.,  67  Mich.  443;  Mont- 
gomery v.  Scott,  34  Wis.  338.  Ste  as  to 
bridges  between  two  municipalities  the  title 
Bridges,  vol.  4,  p.  930. 

1.  Petition  for  Improvement.  —  Wyandotte 
County  v.  Barker,  45  Kan.  699;  La  Monte  v. 
Chosen  Freeholders,  (N.  J.  1896)  35  Atl.  Rep. 
I;  Campbell  v.  Park,  32  Ohio  St.  544;  Thomp- 
son v.  Love,  42  Ohio  St.  61.  See  also  the 
titles  Special  Assessments;  Streets  and  Side- 
walks. 

2.  Contract  for  Repairs —  Connecticut.  — Jones 
v.  Marlborough,  70  Conn.  583. 

Kentucky. — Campbell  County  v.  Youtsev, 
(Ky.  1889)  12  S.  W.  Rep.  305. 

Massachusetts.  —  Clark  v.  Russell,  116  Mass. 
455- 

Mississippi.  —  State  v.  Vice,  71  Miss.  912. 
Missouri.  —  McKissick  v.  Mt.  Pleasant  Tp., 
48  Mo.  App.  416. 

3.  Brookfield  7.  Reed,  152  Mass.  568;  Mid- 
dlefield  v.  Church  Mills  Knitting  Co.,  160 
Mass.  267. 

4.  Injuries  to  Private  Property  —  Alabama, — 
Montgomery  v.  Townscnd,  84  Ala.  478. 

Connecticut.  —  Hooker  v.  New  Haven,  etc., 
Co.,  14  Conn.  146,  36  Am.  Dec.  477;  Mootry  v. 
Danbury,  45  Conn.  556,  29  Am.  Rep.  703. 

'Illinois.  —  Aurora  v.  Reed,  57  111.  29,  11  Am. 
Rep.  1.  Compare  Carter  v.  Chicago,  57  III. 
283;  English  v.  Danville,  170  III.  131. 

Indiana.  —  Delphi  v.  Evans,  36  Ind.  90,  10 
Am.  Rep.  12;  Valparaiso  7'.  Adams,  123  Ind. 
250. 

/owa.  —  Hcndershott  v.  Ottumwa,  46  Iowa 
658,  26  Am.  Rep.  182.  Compare  Bills  v.  Bel- 
knap, 36  Iowa  583;  Quinton  v.  Burton,  61 
Iowa  471. 

Kentucky.  —  Louisville  v.  Louisville  Rolling 


Mill  Co.,  3  Bush  (Ky.)  416,  96  Am.  Dec. 
243. 

Massachusetts.  —  Perry  v.  Worcester,  6  Gray 
(Mass.)  544,  06  Am.  Dec.  431;  Sprague  v. 
Worcester,  13  Gray  (Mass.)  193. 

Missouri.  —  Foster  v.  St.  Louis,  71  Mo.  157; 
Werth  v.  Springfield,  78  Mo.  107. 

New  Hampshire.  —  Eaton  v.  Boston,  etc.,  R. 
Co.,  £i  N.  H.  504,  12  Am.  Rep.  147;  Gilman 
v.  Laconia,  55  N.  H.  130,  20  Am.  Rep.  175; 
Carpenter  v.  Nashua,  58  N.  H.  37. 

New  Jersey.  —  State  v.  Jersey  City,  34  N.  J. 
L.  277. 

Ohio.  —  Keating  v.  Cincinnati,  38  Ohio  St. 
141,  43  Am.  Rep.  421. 

Rhode  Island.  —  O'Rourke  v.  Bain,  (R.  I. 
1887)  12  Atl.  Rep.  407. 

Virginia.  —  Powell  v.  Wytheville,  95  Va. 
73;  Smith  v.  Alexandria,  33  Gratt.  (Va.)  208, 
36  Am.  Rep.  788. 

Wisconsin.  —  Goodall  v.  Milwaukee,  5 
Wis.  32. 

5.  Ditch  in  Highway.  —  Wilson  v.  Duncan,  74 
Iowa  491;  Randall  v.  Christainscn,  76  Iowa 
169.  See  also  the  title  Drains  and  Sewkks, 
vol.  10,  p.  220. 

6.  Ditch  on  Private  Property.  —  Chaplin  v. 
Highway  Com'rs,  129  111.  651;  Cauble  v. 
Hultz,  118  Ind.  13;  Plummer  v.  Sturtcvant, 
32  Me.  325.  See  also  Dierks  v.  Highway 
Com'rs,  142  III.  197. 

7.  Removal  of  Obstruction  in  Watercourse.  — 
Johnson  v.  Dunn,  134  Mass  522. 

8.  Statutory  Provisions  for  Compensation.  —  See 
Board  of  Auditors  v.  People,  38  HI.  App.  239; 
Chaplin  v.  Highway  Com'rs,  126  III.  204; 
Dierks-  v.  Highway  Com'rs,  142  III.  197;  Den- 
niston  v.  Clark,  125  Mass.  216;  Dana  :.  Bos- 
ton, 170  Mass.  593;  Barllctt  z:  Bristol,  66  N. 

H.  420. 

409  Volume  XV 


Highway  Officers. 


HKillWA  VS. 


Powers  Limited. 


unless  injury  was  caused  by  negligence  in  making  the  change,  or  unless  the 
statute  expressly  provides  for  compensation.1 

Surface  Waters.  —  The  question  of  right  of  the  highway  officers  as  against 
abutting  owners  to  make  improvements  which  result  in  a  change  in  the  flow 
of  surface  water  is  considered  in  another  place.* 

5.  Use  of  Materials.  —  The  municipality  or  its  officers  are  liable  in  case 
materials  for  repairs  are  taken  from  adjoining  land  without  any  statutory 
authority  for  so  doing.3  The  statute  sometimes  provides  for  the  taking  of 
material  from  private  property  for  the  purpose  of  highway  repairs,  on  con- 
dition that  compensation  is  made  therefor,4  and  the  municipality  has  certain 
rights  to  the  use  of  materials  within  the  highway  as  against  the  owner  of  the 
fee  therein.5 

6.  Criminal  Liability  for  Failure  to  Repair.  —  It  is  well  settled  that  a 

municipal  corporation  is  liable  to  a  criminal  prosecution  for  failure  to  perform 
its  duties  in  regard  to  the  repair  of  highways.6  It  is  no  defense  that  the  high- 
way is  but  little  used,7  or  that  the  part  out  of  repair  will  be  of  no  immediate 
use  because  of  the  absence  of  a  bridge  which  the  municipality  is  not  obliged 
to  maintain.8  The  indictment  may  be  supported  by  proof  that  the  highway 
is  inconvenient,  without  proof  that  it  is  absolutely  unsafe.9 

individuals  also,  who  are  bound  by  law  to  repair  a  highway,  are  liable  to 
indictment  in  case  of  failure  to  do  so.10 

XI.  Highway  Officers — 1.  Powers  Limited. —  Highway  officers  have  in 
general  only  such  powers  as  are  conferred  by  statute, 11  and  they  have  no  power 
to  surrender  the  use  of  the  highway  for  private  purposes  12  or  to  authorize  a 
nuisance  on  the  highway.13 


1.  Change  of  Grade.  —  See  the  title  Eminent 
Domain,  vol.  10,  p.  1124. 

2.  Surface  Waters.  —  See  the  1  i ties  Municipal 
Corporations;  Surface  Waters. 

3.  Use  of  Materials.  —  Barrett  v.  Nelson,  29 
Kan.  594.;  Hawks  v.  Charlemont,  107  Mass. 
414;  Ward  v.  Folly,  5  N.  J.  L.  554;  Duryea  v. 
Smith,  62  Hun  (N.  Y.)  619,  16  N.  Y.  Supp.  688; 
Jackson  v.  Rankin,  67  Wis.  285. 

4.  Statutory  Compensation.  —  Barrett  v.  Nel- 
son, 29  Kan.  594;  Burrows  v.  Cosier,  33  Ohio 
St.  567;  Kendall  v.  Post,  8  Oregon  141;  Jack- 
son v  Rankin,  67  Wis.  285.  See  also  Jeff erson- 
ville,  etc.,  R.  Co.  v.  Daugherty,  40  Ind.  33. 

In  Massachusetts  it  is  provided  by  statute 
that  a  municipality  may  layout  a"  gravel  and 
clay"  pit  on  private  land  to  furnish  material 
for  the  repair  of  highways.  See  Hatch  v. 
Havvkes,  126  Mass.  177. 

5.  Materials  in  Highway.  —  See  infra,  this 
title,  Ownership  of  Fee. 

6.  Criminal  Liability  of  Town  —  England.  — 
Rex  v.  Stoughton,  2  Saund.  158;  Rex  v.  Not- 
tingham, 2  Lev.  H2;  Rex  v.  Kent  County,  13 
East  220;  Rex  v.  Stratford-upon-Avon,  14  East 
349.    See  also  Reg.  v.  Poole,  19  Q.  B.  D.  602. 

Kentucky.  —  Com.  v.  Hopkinsville,  7  B. 
Mon.  (Ky.)  38. 

Maine. — State  v.  Kittery,  5  Me.  254;  State 
v.  Fryeburg,  15  Me.  405;  State  v.  Strong,  25 
Me.  297;  State  v.  Milo,  32  Me.  55;  State  v. 
Gorham,  37  Me.  451;  Bragg  v.  Bangor,  51  Me. 
532;  State  v.  Madison,  59  Me.  538,  63  Me.  546; 
State  v.  Oxford,  65  Me.  210;  State  v.  Thomas- 
ton,  74  Me.  198. 

Massachusetts.  —  Com.  v.  Newburyport,  103 
Mass.  129;  Hill  v.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  Com.  v.  Taunton,  16  Gray 
(Mass.)  228;  Com.  v.  Petersham,  4  Pick.  (Mass.) 


119;  Com.  v.  North  Brookfield,  8  Pick. 
(Mass.)  403. 

New  Hampshire.  —  Stdte  v.  Raymond,  27  N. 
H.  388;  State  v.  Canterbury,  28  N.  H.  195. 

New  Jersey.  —  Lodi  Tp.  v.  State,  53  N.  J.  L. 
Z5Q- 

North  Carolina.  —  State  v.  Yarrell,  12  Ired. 
L.  (34  N.  Car.)  130. 

Pennsylvania.  —  Com.  v.  Lansford,  14  Pa. 
Co.  Ct.  376. 

Tennessee.  —  Chattanooga  v.  State,  5  Sneed 
(Tenn.)  578;  State  v.  Murfreesboro',  11  Humph. 
(Tenn.)  217. 

Vermont.  —  State  v.  Fletcher,  13  Vt.  124. 
Wisconsin.  —  Byron  v.  State,  35  Wis.  313. 

7.  Utility  Immaterial.  —  Hill  v.  State,  4  Sneed 
(Tenn.)  443. 

8.  Com.  v.  Deerfield,  6  Allen  (Mass.)  449. 

9.  Highway  Need  Not  Be  Unsafe.  —  Com.  v. 
Taunton,  16  Gray  (Mass.)  228. 

10.  Individual  Liability.  —  Reg.  v.  Barker,  25 
Q.  B.  D.  213;  Phillips  v.  Com.,  44  Pa.  St.  197, 
a  case  of  one  who  had  contracted  to  repair  the 
high  way. 

Highway  Officers  are  also  criminally  liable 
for  failure  to  repair.  See  infra,  this  title. 
Highway  Officers. 

11.  Powers  of  Officers.  —  Ohio,  etc.,  R.  Co.  v. 
People,  123  111.  648;  Highway  Com'rs  v. 
Wrought  Iron  Bridge  Co.,  3  111.  App.  570; 
Austin  v.  Carter,  1  Mass.  231;  Reed  v.  Scitu- 
ate,  5  Allen  (Mass.)  120;  Moore  v.  Brookljn 
City  R.  Co.,  108  N.  Y.  98. 

12.  Surrender  of  Highway.  —  Pittsburg,  etc.. 
R.  Co.  v.  Reich,  101  111.  157;  Johnson  v.  Rea, 
12  111.  App.  331;  Rice  v.  Chicago,  etc.,  R.  Co., 
30  111.  App.  481. 

13.  Nuisance. —  Peoples.  Fowler,  (Supm.  Ct. 
Gen.  T.)  43  N.  Y.  St.  Rep.  415. 
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Contract  Obligations  can  be  imposed  by  them  on  the  municipality  only  so  far  as 
they  are  expressly  authorized  to  incur  such  obligations,  or  as  such  power  is 
necessarily  incident  to  the  grant  of  other  powers.1  Where  the  statute  limits 
the  indebtedness  that  may  be  contracted  to  the  funds  in  the  treasury  or  to  the 
amount  of  the  revenue  of  the  current  year,  the  officers  have  no  power  to  antici- 
pate the  revenue  of  future  years.2  And  if  the  statute  provides  that  a  contract 
for  work  shall  be  made  in  a  particular  manner,  as  by  letting  'it  to  the  highest 
bidder,  a  failure  to  comply  therewith  renders  the  contract  void.3 

2.  Are  Not  Agents  of  Municipality.  —  A  highway  officer  has  been  decided 
not  to  be  the  agent  or  servant  of  the  municipality  so  as  to  render  it  liable  for 
his  acts  or  those  of  his  employees,  unless  these  result  in  defects  or  want  of 
repairs  in  the  highway,  for  which  the  municipality  would  be  liable  if  caused 
by  individuals.4 

3.  Advancements  by  Officer.  —  An  officer  may,  it  seems,  recover  from  the 
municipality  sums  advanced  by  him  for  the  purpose  of  putting  the  highway  in 
repair,5  provided  such  repairs  are  strictly  within  his  powers  and  duties.6 

4.  Mode  of  Action.  —  The  commissioners  of  highways  of  a  town  have  been 
decided  to  he  a.  quasi  corporation,7  and  not  a  court,  though  some  of  their 
duties  are  of  a  judicial  character,**  and  they  must  act  as  a  body  and  not  sep- 
arately.9 

5.  Road  Districts.  —  The  statute  occasionally  provides  for  the  division  of 
the  municipality  into  road  districts,  generally  at  the  discretion  of  the  officers 
of  the  municipality,  and  the  assignment  of  a  particular  officer  to  each  district, 


1  1.  Power  to  Contract  Limited  —  Maim.  —  Mor- 
rell  v.  Dixfield,  30  Me.  157;  Field  v.  Towle,  34 
Me.  405;  Ingalls  v.  Auburn,  51  Me.  352; 
Getchell  v.  Wells,  55  Me.  433. 

Massachusetts.  —  Loker  v.  Brookline,  13 
Pick.  (Mass.)  343;  Blanchard  v.  Ayer,  148 
Mass.  174. 

Michigan.  —  Highway  Com'rs  v.  Van  Dusan, 
40  Mich.  429;  Hosier  v.  Higgins  Tp.  Board,  45 
Mich.  340. 

New  Hampshire.  —  Wells  v.  Goffstown,  16 
N.  H.  53. 

New  York.  —  People  v.  Ulster  County,  93  N. 
Y.  397;  People  v.  Burrell.  (Supm.  Ct.  Spec. 
T.)  14  Misc.  (N.  Y.)  217;  People  v.  Warren 
County,  82  Hun  (M.  Y.)  298. 

Rhode  Island.  —  Sweet  v.  Conley,  20  R.  I. 
381. 

Contract  for  Legal  Services.  —  h  has  been  held 
that  commissioners  of  highways  may  employ 
counsel  for  the  purpose  of  conducting  a  prose- 
cution for  obstructing  a  highway  and  to  ren- 
der other  legal  services  relating  to  the  manner 
of  the  highways.  Duntz  v.  Dunlz,  44  Barb. 
(N.  Y.)  459. 

2.  Amount  of  Indebtedness. —  Highway  Com'rs 
v.  Newell,  80  111.  587;  Brauns  v.  Peoria,  82  III. 
11;  Sullivan  v.  Highway  Com'rs,  114  111.  262; 
State  71.  Snodgrass,  98  Ind.  546. 

3.  Mode  of  Letting  Contract.  —  Brauns  v. 
Peoria,  82  III.  II;  Mackenzie  v.  Baraga  Tp., 
39  Mich.  554;  Beard  v.  De  Goit,  58  Mich.  245; 
State  v.  Vice,  71  Miss.  912. 

4.  Municipality  Not  Liable  for  Acts  of  Officers 
—  Indiana.  —  Union  Civil  Tp.  v.  Berryman, 
3  Ind.  App.  344. 

Kansas.  — Quinry  Tp.  v.  Shcchan,  48  Kan. 
620. 

Kentucky.  —  Hutchinson  v.  Pulaski  County, 
(Ky.  1889)  11  S.  W.  Rep.  607. 

Main*.  —  Small  v.  Danville,  51  Mc.  359. 


Massachusetts.  —  Walcott  v.  Swampscott,  1 
Allen  (Mass.)  101 ;  Hafford  v.  New  Bedford,  16 
Gray  (Mass.)  297;  Barney  v.  Lowell,  98  Mass. 
570;  McManus  v.  Weston,  164  Mass.  263; 
Findlej  v.  Salem,  137  Mass.  171,  50  Am.  Rep. 
289;  Cushing  v.  Bedford,  125  Mass.  526;  Mc- 
Kenna  v.  Kimball,  145  Mass.  555;  Clark  v. 
Easton,  146  Mass.  43;  Pratt  v.  Weymouth,  147 
Mass.  245,  9  Am.  St.  Rep.  691. 

New  Hampshire.  —  Ball  v.  Winchester,  32  N. 
H.  435;  Hardy  v.  Keene,  52  N.  H.  370;  Cofran 
v.  Sanbornton,  56  N.  H.  12;  Wakefield  v.  New- 
port, 62  N.  H.  624;  Downes  v.  Hopkinton,  67 
N.  H.  456. 

New  York.  —  People  v.  Town  Auditors,  74 
N.  Y.  310. 

Vermont.  —  Bates  v.  Rutland,  62  Vt.  178,  22 
Am.  St.  Rep.  95. 

But  see  Watkins  v.  Walker  County,  18  Tex. 
585,  70  A  m.  Dec.  298. 

So  it  has  been  decided  that  the  municipality 
is  not  liable  for  trespasses  committed  by  high- 
way surveyors  while  constructing  or  repairing 
highways,  Hutchison  v.  Pulaski  County.  (Ky. 
1889)  11  S.  W.  Rep.  607;  Small  v.  Danville,  51 
Me.  359;  nor  for  the  negligence  of  persons  em- 
ployed by  the  selectmen  in  repairing  a  high- 
way, Wakefield  s>  Newport,  62  N.  H.  624. 

5.  Advances  by  Officer.  —  Clark  Civil  Tp.  v. 
Brookshire,  114  Ind.  437. 

6.  Jones  v.  Lancaster,  4  Pick  (Mass.)  149. 

7.  Action  as  Corporate  Body. —  Highway 
Com'rs  v.  Baumgarten,  41  111.  254;  Highway 
Com'rs  v.  Highway  Com'rs,  60  111.  58;  Mc- 
Manus v.  McDonough,  107  111.  95. 

8.  (iupiail      Teft,  16  111.  365. 

9.  Russell  v.  Minteer,  83  111.  150;  McManus 
v.  McDonough,  107  111.  95;  Taymouth  Tp.  r. 
Kochlcr,  35  Mich.  22;  Deichscl  v.  Maine.  81 
Wis.  553.  And  see  Furman  v.  Taylor,  <>2  Hun 
(N.  Y.)  619,  16  N.  Y.  Supp.  703. 
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as  may  be  most  conducive  to  the  proper  care  of  the  highv/ays. 1 

6.  Liabilities  of  Officers  —  a.  Failure  to  Repair  Highway.  —  In  a  num- 
ber of  cases  highway  officers  have  been  held  liable  for  injuries  to  persons  using 
the  highway,  caused  by  their  negligent  failure  properly  to  perform  their  duties 
in  regard  to  its  repair,  on  the  ground  that  these  duties  are  of  a  ministerial 
ch  iracter.2  But  in  other  cases  such  officers  have  been  held  not  to  be  so 
liable,3  this  decision  being  in  some  instances  based  on  the  fact  that  the  par- 
ticular officer  in  question  was  not  at  liberty  to  refuse  the  appointment.4 

Sufficiency  of  Fund3.  —  In  order  to  render  an  officer  liable  for  failure  to  repair, 
he  must  have  sufficient  funds  for  the  purpose  or  the  means  of  procuring 
them,5  and  he  is  not  liable  because,  in  the  exercise  of  discretion,  he  has 
applied  all  the  funds  to  certain  repairs  and  left  others  unattended  to.6  This 
requirement  of  the  sufficiency  of  funds  as  a  condition  of  liability  does  not, 
however,  apply  where  the  injuries  are  caused  by  an  act  of  misfeasance  on  the 
part  of  the  officer,  and  not  of  nonfeasance.7 

b.  Injuries  to  Private  Property.  —  An  officer  is  not  liable  for  an  error 
in  the  exercise  of  his  discretion  as  to-  the  mode  of  repairing  or  removing 
obstructions  from  the  highway,  though  this  results  in  injury  to  private  prop- 
erty.8   He  has,  however,  been  held  to  be  liable  if  his  acts  are  dictated  by  a 


1.  Road  Districts  —  California.  —  Tehama 
County  v.  Bryan,  68  Cal.  57;  Wristen  v.  Don- 
Ian,  79  Cal.  472. 

Colorado.  —  People  v.  Carver,  5  Colo.  App. 

156. 

Indiana.  —  Lyon  v.  Kee,  120  Ind.  150. 
Iowa.  —  Dunham  v.  Fox,  100  Iowa  131. 
Massachusetts.  —  McCormick  v.  Boston,  120 
Mass.  499. 

New  Hampshire.  —  Thompson  v.  Fellows,  21 
N.  H.  431;  Palmer  v.  Carroll,  24  N.  H.  314; 
Kimball  v.  Russell,  56  N.  II.  488. 

ATew  Jersey.  —  Morgan  v.  Monmouth  Plank 
Road  Co.,  26  N.  J.  L.  99. 

Washington.  —  Robertson  v.  King  County, 

20  Wash.  259. 

2.  Liability  for  Failure  to  Repair  Highway  — 
California.  —  Huffman  v.  San  Joaquin  County, 

21  Cal.  426. 

Indiana.  —  House  v.  Montgomery  County, 
60  Ind.  580,  28  Am.  Rep.  657;  Perry  v.  Bar- 
nett,  65  Ind.  522. 

Maryland.  —  Anne  Arundel  County  v. 
Duckett,  20  Md.  468,  83  Am.  Dec. 557;  Calvert 
County  v.  Gibson,  36  Md.  229. 

Michigan.  — Highway  Com'rs  v.  Martin,  4 
Mich.  557,  69  Am.  Dec.  333. 

Mississippi.  —  Sutton  v.  Board  of  Police,  41 
Miss.  236. 

New  York.  —  Mackey  v.  Locke,  (Supreme 
Ct.  Gen.  T.)  28  N.  Y.  St.  Rep.  281;  Hover  v. 
Barkhoof,  44  N.  Y.  113;  Bennett  v.  Whitney, 
94  N.  Y.  302;  Smith  v.  Wright,  24  Baib.  (N. 
Y.)  170;  Babcock  v.  Gifford,  29  Hun  (N.  Y.) 
186;  Farman  v.  Ellington,  46  Hun  (N.  YO41; 
Embler  v.  Wallkill,  57  Hun  (N.  Y.)  384. 

North  Carolina.  —  Hathaway  v.  Hinton,  r 
Jones  L.  (46  N.  Car.)  243. 

Wisconsin.  —  Robinson  v.  Rohr,  73  Wis. 
436,  9  Am.  St.  Rep.  810. 

3.  Officers  Not  Liable.  —  Young  v.  Davis,  2 
H.  &  C.  197;  Worden  v.  Witt,  (Idaho  1895)  39 
Pac.  Rep.  1114;  McConnell  v.  Dewey,  5  Neb. 
385;  Young  v.  Road  Com'rs,  2  Nott  &  M.  (S. 
Car.)  537. 

4.  N'agle  v.  Wakey,  161  111.  387,  affirming  59 
111.  App.  198;    Lynn  v.  Adams,  2  Ind.  143; 


412 


Dunlap  v.  Knapp,  14  Ohio  St.  64,  82  Am.  Dec. 
468;  McKenzie  v.  Chovin,  I  McMull.  L.  (S. 
Car.)  222. 

So  where  a  statute  provided  that  in  certain 
contingencies  the  selectmen  should  have 
charge  of  repairs,  it  was  held  that  they  were 
not  liable  for  damages  caused  by  want  of  re- 
pairs, they  being  obliged  to  serve  without  pay, 
and  having  no  available  funds,  but  only  the 
credit  of  the  town,  and  their  duties  being 
varied,  uncertain,  and  discretionary.  Daniels 
-'.  Hathaway,  65  Vt.  247. 

5.  Sufficiency  of  Funds.  —  Salt  Creek  v.  High- 
way Com'rs,  25  111.  App.  187;  Patterson  v. 
Colebrook,  29  N.  H.  94;  Hines  v.  Lockport,  50 
N.  Y.  238;  Flynn  v.  Hurd,  118  N.  Y.  19;  Hut- 
son  v.  New  York,  5  Sandf.  (N.  Y.)  289;  Day  v. 
Crossman,  1  Hun  (N.  Y.)  570;  Lament  v. 
Haight,  (Supm.  Ct.  Gen.  T.)  44  How.  Pr.  (N. 
Y.)  1;  Warren  v.  Clement,  24  Hun  (N.  Y.)  472. 

6.  Monk  v.  New  Utrecht,  104  N.  Y.  552. 

7.  Acts  of  Misfeasance.  —  Bennett  v.  Whitney, 
94  N.  Y.  302;  Rector  v.  Pierce,  3  Thomp.  &  C. 
(N.  Y.)  416. 

8.  Not  Liable  for  Exercise  of  Discretion  —  Indi- 
ana. —  McOsker  v.  Burrell,  55  Ind.  425;  Spitz- 
nogle  v.  Ward,  64  Ind.  30. 

Maine.  —  Wilson  v.  Simmons,  89  Me.  242. 

Massachusetts.  —  Callender  v.  Marsh,  1  Pick. 
(Mass.)  418;  Benjamin  v.  Wheeler,  8  Gray 
(Mass.)  409,  15  Gray  (Mass.)  486;  Bay  Slate 
Brick  Co.  v.  Foster,  115  Mass.  431;  Benjamin 
v.  Wheeler,  15  Gray  (Mass.)  486;  Heald  z: 
Lang,  98  Mass.  581;  Morrison  v.  Howe,  120 
Mass.  572;  Denniston  v.  Clark,  125  Mass.  216; 
Hatch  v.  Hawkes,  126  Mass.  177;  Johnson  v. 
Dunn,  134  Mass.  522. 

Michigan.  —  Highway  Com'rs  v.  Ely,  54 
Mich.  173.  See  also  Sage  v.  Laurain,  19 
Mich.  137. 

Missouri.  —  Cook  v.  Hecht,  64  Mo.  App. 
273,  2  Mo.  App.  Rep.  995;  Patten  v.  Weight- 
man,  51  Mo.  432. 

New  Hampshire.  —  Rowe  v.  Addison,  34  N. 
H.  306;  Waldron  v.  Berry,  51  N.  H.  136. 

Nero  York.  —  Garlinghouse  v.  Jacobs,  29  N. 
Y.  297;  Hines  v.  Lockport,  50  N.  Y.  238;  Wil- 
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wilful  or  malicious  purpose  to  cause  such  injury,1  though  in  MassacJmsetts,  on 
the  other  hand,  it  is  held  that  his  motive  in  doing  the  acts  is  immaterial.*  It 
is  also  stated  in  one  or  two  cases  that  his  discretion  stops  where  absolute 
rights  of  property  begin.3  He  is  not  liable,  however,  it  seems,  for  minute 
infringements  upon  the  lands  of  adjacent  owners,  provided  he  uses  ordinary 
care,  the  rule  de  Minimis  applying  in  this  case.4  An  officer  is  liable  for  inju- 
ries to  private  property  caused  by  unauthorized  acts  performed  by  him  in  the 
course  of  opening  cr  repairing  a  highway,5  and  is  so  liable  if,  in  attempting  to 


son  v.  New  York,  I  Den.  (N.  Y.)  595,  43  Am. 
Dec.  719. 

Ohio.  —  Grove  v.  Mikesell,  13  Ohio  St.  158. 

Pennsylvania.  —  Yealy  v.  Fink,  43  Pa.  St. 
212,  82  Am.  Dec.  556. 

Rhode  Island. — Sullivan  v.  Webster,  16  R. 
I.  33- 

Wisconsin.  —  Smith  v.  Gould,  59  Wis.  631, 
61  Wis.  31. 

Application  of  Rules  —  Removal  of  Obstruction. 
—  It  has  been  held  in  Massachusetts  that  the 
determination  whether  an  article  or  object  in 
a  highway  constitutes  ,an  obstruction  being  a 
matter  for  the  decision  of  the  highway  survey- 
ors, they  cannot  be  made  liable  for  injuries 
caused  by  their  removal  thereof.  Benjamin 
v.  Wheeler,  15  Gray  (Mass.)  486:  Heald  v. 
Lang,  98  Mass.  581;  Bay  State  Brick  Co.  v. 
Fosier,  115  Mass.  437. 

Injury  to  Water  Rights.  —  And  it  has  been 
decided  in  Pennsylvania  that  the  highway  offi- 
cer cannot  be  made  liable  for  injuries  10  a 
millowner  by  the  fact  that  the  obstruction  of 
the  causeway  at  the  crossing  of  a  stream  di- 
minished the  flow  of  water  necessary  to  run 
his  mill.  Yealy  v.  Fink,  43  Pa.  St.  212,  82 
Am.  Dec.  556.  Contra,  McCord  v.  High,  24 
Iowa  350. 

The  Existence  of  a  Statute  providing  for  com- 
pensation to  a  landowner  injured  by  repairs 
on  the  highway  may  be  a  ground  for  exempt- 
ing the  officer  from  liability  for  such  injuries. 
Keene  v.  Chapman,  25  Me.  126;  Denniston  v. 
Clark,  125  Mass.  216.  But  see  Adams  v. 
Richardson,  43  N.  H.  212. 

1.  Wilful  and  Malicious  Acts.  —  Wilding  v. 
Hough,  37  Iowa  446;  Third  Turnpike  Road 
v.  Champney,  2  N.  H.  199;  Cheshire  Turnpike 
v.  Stevens,  10  N.  H.  133;  Palmer  v.  Carroll,  24 
N.  H.  314:  Waldron  v.  Berry,  51  N.  H.  136; 
Yealy  v.  Fink,  43  Pa.  St.  212,  82  Am.  Dec.  556. 

So  it  was  held  that  a  road  supervisor  might 
be  guilty  of  trespass  in  removing  an  obstruc- 
tion, as,  for  instance,  a  dwelling  house,  if  this 
was  done  not  to  open  the  highway,  but  with 
the  milicious  purpose  of  injuring  the  owner. 
Wilding  v.  Hough,  37  Iowa  446. 

2.  Benjamin  v.  Wheeler,  15  Gray  (Mass.) 
486;  Morrison  v.  Howe,  120  Mass.  565;  Up- 
ham  v.  Marsh,  128  Mass.  546. 

3.  Dillon,  C.  J.,  in  McCord  v.  High,  24  Iowa 
350.  See  to  the  same  effect  Cubit  v.  O'Dett, 
51  Mich.  347. 

4.  Minute  Trespasses.  —  Brown  v.  Bridges,  31 
Iowa  138,  where  the  trespasses  consisted  in 
throwing  cuttings  from  a  hedge  upon  the  land 
and  encroaching  an  inch  or  so  in  cutting  the 
line  of  the  highway. 

See  generally,  as  to  the  rule  de  minimis,  the 
title  De  Minimis  Non  Curat  Lex,  vol.  8,  p.  828. 

6.  Liability  for  Unauthorized  Acts  —  Connecti- 
cut. —  Ely  v.  Parsons,  55  Conn.  83. 


Illinois.  —  Allen  v.  Michel,  3S  111.  App.  313; 
Board  of  Auditors  v.  People,  38  111.  App.  239; 
Tearney  v.  Smith,  86  111.  391;  Barnard  v. 
Highway  Com'rs,  172  111.  391. 

Indiana.  —  Cauble  v.  Hultz,  118  Ind.  13. 

Iowa.  —  Mosier  v.  Vincent,  34  Iowa  478. 

Kansas.  —  Barrett  v.  Nelson,  29  Kan. 
594- 

Maine.  —  Plummer  v,  Sturtevant,  32  Me. 
325;  Muzzey  v.  Davis,  54  Me.  361. 

Massachusetts.  —  Elder  v.  Bemis,  2  Met. 
(Mass.)  599. 

Michigan.  —  Buskirk  v.  Strickland,  47  Mich. 
389;  Cubit  v.  O'Dett,  51  Mich.  347. 

Missouri.  —  Moore  v.  Hawk,  57  Mo.  App. 
495-. 

A'ew  Hampshire.  —  Adams  v.  Richardson, 
43  N.  H.  212;  Waldron  v.  Berry,  51  N.  H. 
136. 

New  York. — Clark  v.  Phelps,  4  Cow.  (N. 
Y.)  190;  Moran  v.  McClearns,  63  Barb.  (N.  Y.) 
185,  44  How.  Pr.  (N.  Y.)  30. 

Ohio.  —  Beckwith  v.  Beckwith,  22  Ohio  St. 
180. 

Rhode  Island.  —  Tucker  v.  Eldred,  6  R.  I. 
404. 


Wisconsin. — Jackson  v.  Rankin,  67  Wis. 
285. 

Applications  of  Rule  —  Flooding  Lands.  —  So 
an  officer  has  been  held  liable  for  injuries 
caused  by  cutting  drains,  or  changing  the 
grade,  or  altering  a  watercourse,  or  doing 
other  acts  the  result  of  which  is  to  flood  the 
lands  of  adjoining  property  owners.  Tearney 
v.  Smith,  86  111.  391;  Barnard  v.  Highway 
Com'rs,  172  111.  391;  Allen  v.  Michel,  38  111. 
App.  313;  Harris  v.  Carson,  40  111.  App.  147; 
Rowe  v.  Addison,  34  N.  II.  306;  Moran  v.  Mc- 
Clearns, 63  Barb.  (N.  Y.)  185,  44  How.  Pr.  (N. 
Y.)  30. 

But  in  Indiana  it  has  been  held  that  he  is 
not  liable  for  such  results  when  caused  merely 
by  an  erroneous  exercise  of  judgment.  Mc- 
Osker  v.  Burrell,  55  Ind.  425;  Spitznogle  v. 
Ward,  64  Ind.  30.  Compare  Johnson  v.  Dunn, 
134  Mass.  522. 

Injuries  to  Vegetation.  —  So  he  is  liable  for 
unauthorized  injuries  to  trees  or  hedges.  Ely 
v.  Parsons,  55  Conn.  83;  Moore  v.  Hawk,  57 
Mo.  App.  495. 

Wrongful  Use  of  Materials.  —  He  is  liable 
for  an  unauthorized  appropriation  of  materials 
in  the  highway  belonging  to  the  owner  of  the 
fee,  for  the  purpose  of  making  repairs  on  the 
highway.  Tucker  v,  Eldred,  6  R.  I.  404; 
Muzzey  v.  Davis,  54  Me.  361. 

Uncovered  Drain.  — And  he  is  liable  for  in- 
juries caused  to  an  adjoining  owner  by  the 
making  of  an  uncovered  drain  or  ditch  in  the 
highway,  the  Statute  expressly  providing  that 
any  Ircnch  or  ditch  made  by  him  must  be  cov- 
ered. Waldron  v.  Berry,  si  N.  H.  136. 
4'3  Volume  XV. 


Highway  Officers. 


11IGIIWA  YS. 


Liabilities  of  Officers, 


locate  a  highway,  he  trespasses  upon  land  outside  the  proper  location  1  or  if 
he  undertakes  to  make  repairs  or  remove  obstructions  where  no  highway 
legally  exists.* 

c.  Acts  under  Judicial  Authority.  —  A  highway  officer  is,  like  other 
officers,  free  from  liability  to  individuals  for  acts  performed  under  a  regular 
order  of  a  judicial  or  quasi-\\x6\cvdX  character,  such  as  an  order  opening  a 
road ;  3  but  to  be  exempt  from  liability  his  acts  under  the  order  must  be 
lawful,4  and  if  the  order  was  rendered  without  jurisdiction  it  will  afford  no 
protection  to  him.5 

d.  Acts  of  Subordinates.  —  While  the  officer  is  not  liable  for  the  acts 
of  a  subordinate  who  occupies  an  office  known  to  the  law,6  he  is  liable  for  the 
acts  of  one  voluntarily  employed  by  him,7  especially  if  he  knows  of  the  acts 
of  such  employee  and  acquiesces  therein.8 

e.  ACTS  of  Predecessors. — An  officer  is  not  liable  for  injuries  caused 
by  the  negligence  of  his  predecessor  in  office.9 

f.  PENAL  LIABILITY.  —  A  highway  officer  failing  to  work  or  repair  a  high- 
way under  his  charge  has  been  quite  frequently  held  to  be  liable  criminally,10 


1.  Acts    Not  Within    Highway    Location.  — 

Beyer  v.  Tanner,  29  111.  135;  Shoup  v.  Shields, 
116  111.  488;  Heagy  v.  Black,  90  Ind.  534; 
Webster  v.  White,  8  S.  Dak.  479;  Babb  v. 
Carver,  7  Wis.  124.  Compare  Huey  v.  Rich- 
ardson, 2  Harr.  (Del.)  206. 

2.  Highway  Nonexistent.  — ■  Campbell  v.  Ken- 
nedy, 34  Iowa  494;  Buskirk  v.  Strickland,  47 
Mich.  389;  Kelsey  v.  Burgess,  58  Hun  (N.  Y.) 
608,  12  N.  Y.  Supp.  169;  Marvin  v.  Pardee,  64 
Barb.  (N.  Y.)  353. 

3.  Acts  under  Judicial  Authority  —  Arkansas. 
—  Cockrum  v.  Williamson,  53  Ark.  131. 

Indiana.  —  Rutherford  v.  Davis,  95  Ind.  245; 
Chicago,  etc.,  R.  Co.  v.  Sutton,  130  Ind.  405. 

Maine.  —  Hovey  v.  Mayo,  43  Me.  332;  Cyr 
v.  Dufour,  68  Me.  492. 

Missouri.  —  Walker  v.  Likens,  24  Mo.  298; 
Wyatt  v.  Thomas,  29  Mo.  23;  Harper  v.  Morse, 
46  Mo.  App.  470;  Patten  v.  Weightman,  51 
Mo.  432;  Wooldridge  v.  Rentschler,  62  Mo. 
App.  591;  Crenshaw  v.  Snyder,  117  Mo.  167; 
Peery  v.  Gill,  36  Mo.  App.  685;  State  v.  Buh- 
ler,  90  Mo.  560;  Crenshaw  v.  Snyder,  117  Mo. 
167. 

Virginia. — Yeager  v.  Carpenter,  8  Leigh 
(Va.)  454,  31  Am.  Dec.  665. 

4.  Rutherford  v.  Davis,  95  Ind.  245. 

5.  Void  Order. —  Cockrum  v.  Williamson,  53 
Ark.  131;  Guptail  v.  Teft,  16  111.  365;  Larned 
v.  Briscoe,  62  Mich.  393;  Siockett  v.  Nichol- 
son, Walk.  (Miss.)  75;  Peery  v.  Gill,  36  Mo. 
App.  685;  Rousey  v.  Wood,  57  Mo.  App.  650. 
See  also  supra,  this  title.  Establishment  of 
Highways —  Collateral  Attack. 

Mandamus  was  refused,  however,  when  it 
was  sought  thereby  to  compel  a  surveyor  of 
highways  to  restore  at  his  own  expense  the 
grade  of  a  street  which,  acting  under  unau- 
thorized orders  of  the  town  council,  he  had 
raised  above  the  established  grade  so  as  to  in- 
jure an  abutting  property  owner.  Sweet  v. 
Conley,  20  R.  I.  381. 

6.  Liability  for  Acts  of  Subordinates.  —  Anne 
Arundel  County  v.  Duvall,  54  Md.  350,  39 
Am.  Rep.  393. 

Presumption  of  Authority.  —  In  Harris  v.  Car- 
son, 40  111.  App.  147,  however,  it  is  decided 
that  work  done  by  an  overseer,  an  inferior 
officer,  with  the  knowledge  of  the  commission- 


ers of  highways,  is  presumed  to  be  done  with 
their  approval  until  the  contrary  is  shown. 

7.  Employers. —  Ely  v.  Parsons,  55  Conn.  83; 
Robinson  v.  Rohr,  73  Wis.  436,  9  Am.  St.  Rep. 
810. 

8.  Elder  v.  Bemis,  2  Met.  (Mass.)  599. 

9.  Liability  for  Acts  of  Predecessor.  —  McOsker 
v.  Burrell,  55  Ind.  425;  Gould  v.  Booth,  66  N. 
Y.  62;  Lament  v.  Haight,  (Supm.  Ct.  Gen.  T.) 
44  How.  Pr.  (N.  Y.)  1. 

10.  Criminal  Liability  —  Alabama. — McCul- 
lough  v.  State,  63  Ala.  75;  Alexander  v.  State, 
16  Ala.  661. 

Arkansas.  —  State  v.  Stroope,  20  Ark.  202; 
State  v.  Hester,  21  Ark.  193;  State  v.  Moore, 
23  Ark.  550;  Dormar  v.  State,  31  Ark.  49. 

Illinois.  —  Zorger  v.  People,  25  111.  193. 

hidiana. —  State  v.  Hogg,  5  Ind.  515;  State 
v.  McMurrin,  1  Ind.  44;  Tate  v.  State,  5 
Blackf.  (Ind.)  73;  State  v.  Harsh,  6  Blackf. 
(Ind.)  346;  State  'v.  Brown,  8  Blackf.  (Ind.)  69. 

Massachusetts.  —  White  v.  Phillipston,  10 
Met.  (Mass.)  108. 

Mississippi.  —  Sutton  v.  Board  of  Police,  41 
Miss.  236;  State  v.  Public  Road  Com'rs,  Walk. 
(Miss.)  368. 

New  Hampshire. —  Walpole  v.  Stale,  16  N. 
H.  157. 

New  Jersey.  — State  v.  Bernards  Tp.,  39  N. 
J.  L.  60;  State  v.  Hageman,  13  N.  J.  L.  314. 

North  Carolina.  —  Hathaway  v.  Hinton,  1 
Jones  L.  (46  N.  Car.)  243;  State  v.  Long,  76  N. 
Car.  254;  State  v.  Halifax,  4  Dev.  L.  (15  N. 
Car.)  345;  State  v.  Miller,  100  N.  Car.  543. 
Compare  State  v.  Britt,  118  N.  Car.  1255. 

Ohio.  —  Grove  v.  Mikesell,  13  Ohio  St.  158. 

Pennsylvania.  —  Phillips  v.  Com.,  44  Pa.  St. 
197;  Com.  v.  Reiter,  78  Pa.  St.  161 ;  Grafnns 
v.  Com.,  3  P.  &  W.  (Pa.)  502;  Edge  v.  Com.. 
7  Pa.  St.  275;  Com.  v.  Johnson,  134  Pa.  St. 
635- 

South  Carolina.  —  State  v.  Chappell,  2  Hill 
L.  (S.  Car.)  391.  See  also  State  v.  Broyles,  1 
Bailey  L.  (S.  Car.)  134. 

Tennessee.  —  Hill  v.  State,  4  Sneed  (Tenn.) 
443,  distinguishing  State  v.  Barksdale,  5 
Humph.  (Tenn.)  154. 

Texas.  —  Howell  v.  State,  29  Tex.  App.  592. 

Virginia. — 'Com  v.  Howard,  1  Gratt.  (Va.) 
555;  Com.  v.  Piper,  9  Leigh  (Va.)  657. 
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or  subject  to  a  statutory  penalty.1  While  in  some  cases  it  is  assumed 
apparently  that  there  is  such  a  criminal  liability  apart  from  statute  on  the 
ground  that  leaving  a  road  in  an  improper  condition  constitutes  a  nuisance,2 
it  is  generally  imposed  by  express  statute,3  and  the  liability  of  the  officer  is 
generally  restricted  to  cases  in  which  his  neglect  to  repair  is  wilful.4 

XII.  Ownership  of  Fee  —  1.  Mere  Easement  Generally  in  Public.  —  The 
highway  at  common  law  is  an  easement  merely,  and  the  fee  thereof  remains 
in  the  landowner  with  all  the  rights  of  property  incident  thereto,  subject  only 
to  the  right  of  travel  vested  in  the  public.5    But  this  rule  is  subject  to  change 


1.  Statutory  Penalty. —  Hizer  v.  Rockford,  86 
111.  325;  State  v.  Bernards  Tp.,  39  N.  J.  L.  60. 

2.  Common-law  Liability.  —  State  v.  Public 
Roads  Com'rs,  Walk.  (Miss.)  368;  Graffins  v. 
Com.,  3  P.  &  W.  (Pa.)  502;  State  v.  Chappell. 
2  Hill  L.  (S.  Car.)  391;  Hill  v.  State,  4  Sneed 
(Tenn.)  443. 

3.  Statutory  Liability.  —  See  the  statutes  of 
the  various  states. 

4.  Wilful  Neglect.  —  Salt  Creek  v.  Highway 
Com'rs,  25  111.  App.  187;  Eyman  v.  People,  6 
111.  4;  State  v.  Levens,  22  Mo.  469;  State  v. 
Miller,  100  N.  Car.  543;  Moore  v.  State,  27 
Tex.  App.  439;  Howell  v.  State,  29  Tex.  App. 
592;  Parker  v.  State,  29  Tex.  App.  372., 

5.  Easement  Only  Vested  in  Public  —  England. 
—  Lade  v.  Shepherd,  2  Stra.  1004:  Harrison  v. 
Rutland,  62  L.  J.  Q.  B.  117,  (1893)  1  Q.  B.  142; 
Goodtitle  v.  Alker,  1  Burr.  133;  Dovaston  v. 
Payne,  2  H.  Bl.  527,  2  Smith  Lead.  Cas.  142; 
Grose  v.  West,  7  Taunt.  39,  2  E.  C.  L.  39;  Doe 
v.  Pearsey,  7  B.  &  C.  304,  14  E.  C.  L.  50; 
Meynell  v.  Surtees,  31  Eng.  L.  &  Eq.  485; 
Davison  v.  Gill,  1  East  64. 

United  States.  —  U.  S.  v.  Harris,  I  Sumn. 
(U.  S.)  21;  Barclay  v.  Howell,  6  Pet.  (U.  S.) 
498;  Harris  v.  Elliott,  10  Pet.  (U.  S.)  25. 

Arkansas.  —  Taylor  v.  Armstrong,  24  Ark. 
102;  Reichert  v.  St.  Louis,  etc.,  R.  Co.,  51 
Ark.  491. 

California.  —  People  v.  Marin  County,  103 
Cal.  223. 

Connecticut.  —  Peck  v.  Smith,  I  Conn.  103,  6 
Am.  Dec.  216;  Chatham  v.  Brainerd,  11  Conn. 
60;  Woodruff  v.  Neal,  28  Conn.  165;  Buel  v. 
Clark,  1  Root  (Conn.)  49;  Brown  v.  Freeman, 
1  Root  (Conn.)  118;  Read  v.  Leeds,  19  Conn. 
182. 

Illinois.  —  Illinois,  etc.,  Canal  v.  Haven,  11 
III.  554;  Hunter  v.  Middleton,  13  111.  50; 
Manly  v.  Gibson,  13  III.  308;  Louisville,  etc., 
R.  Co.  v.  Lanter,  47  111.  App.  339;  Indianapo- 
lis, etc.,  R.  Co.  v.  Hartley,  67  III.  439,  16  Am. 
Rep.  624;  Old  Town  v.  Dooley,  81  III.  255; 
Pilatine  v.  Kreuger,  121  III.  72;  Snell  v.  Chi- 
cago, 133  111.  415;  Postal  Tel.  Cable  Co.  v. 
Eaton,  170  111.  513. 

Indiana.  —  Vaughn  v.  Stuzaker,  16  Ind.  338. 

[owa.  — >  Dubuque  v.  Maloncy,  9  Iowa  450; 
Overman  r.  May,  35  Iowa  89;  Deaton  v.  Polk 
County,  9  Iowa  594. 

Kansas.  —  Caulkins  v.  Mathews,  5  Kan.  199; 
Shawnee  County  v.  Beck  with,  10  Kan.  603; 
Roberts  v.  Brown  County,  2t  Kan.  247. 

Louisiana.  —  Mendez.  v.  Dugart,  17  La.  Ann. 
171 ;  Bradley  n.  Pharr,  45  La.  Ann.  426. 

Maine.  —  Stinson  v.  Gardiner,  42  Mc.  248, 
66  Am.  Dec.  281;  Small  v.  Penncll,  31  Mc. 
267;  Wcstbrook  v.  North,  2  Mc.  179;  Burr  v. 
Stevens,  90  Me.  500. 


Maryland. — Douglass  v.  Boonsborough  Turn- 
pike Road  Co.,  22  Md.  219.  85  Am.  Dec.  647. 

Massachusetts.  —  Com.  v.  Peters,  2  Mass. 
125;  Fairfield  v.  Williams,  4  Mass.  427;  Tip- 
pets v.  Walker,  4  Mass.  595;  Perley  v.  Chand- 
ler, 6  Mass.  454;  Adams  v.  Emerson,  6  Pick. 
(Mar,s.)57;  Robbins  v.  Borman,  1  Pick.  (Mass.) 
122;  Boston  v.  Richardson,  13  Allen  (Mass.) 
146;  Allen  v.  Boston,  159  Mass.  324,  38  Am. 
St.  Rep.  423;  Stackpole  v.  Mealy,  16  Mass.  33, 
8  Am.  Dec.  121. 

Minnesota.  —  Rich  v.  Minneapolis,  37  Minn. 
423,  5  Am.  St.  Rep.  861;  Ellsworth  v.  Lord,  40 
Minn.  337. 

Missouri.  —  Williams  -•.  Natural  Bridge 
Plank  Road  Co.,  21  Mo.  580;  Pemberton  v. 
Dooley,  43  Mo.  App.  176;  Ferrenbach  v.  Tur- 
ner, 86  Mo.  416,  56  Am.  Rep.  437;  Snoddy  v. 
Bolen,  122  Mo.  479;  Grant  v.  Moon,  128 
Mo.  43. 

New  Hampshire.  —  Makepeace  v.  VVorden,  1 
N.  H.  16;  Copp  v.  Neal,  7  N.  H.  275. 

ATew  York.  —  Cortelyou  v.  Van  Brundt,  2 
Johns.  (N.  Y.)  357,  3  Am.  Dec.  439;  Jackson  v. 
Hathaway,  15  Johns.  (N.  Y.)  447,  8  Am.  Dec. 
263;  Babcock  v.  Lamb,  1  Cow.  (N.  Y.)  238; 
Gidney  v.  Earl,  12  Wend.  (N.  Y.)  98;  Presby- 
terian Soc.  v.  Auburn,  etc.,  R.  Co.,  3  Hill  (N. 
Y.)  567:  Higgins  v.  Reynolds,  31  N.  Y.  151 ; 
Munn  v.  Worrall,  53  N.  Y.  44,  13  Am.  Rep. 
470;  Northern  Turnpike  Road  Co.  v.  Smith,  15 
Barb.  (N.  Y.)  355;  People  v.  Law,  34  Barb.  (N. 
Y.)  494;  Hochalter  v.  Manhattan  R.  Co., 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  341;  Wash- 
ington Cemetery  v.  Prospect  Park,  etc.,  R. 
Co.,  7  Hun  (N.  Y.)  655,  68  N.  Y.  591;  Matter 
of  Buffalo,  131  N.  Y.  293,  27  Am.  St.  Rep.  592. 

North  Carolina.  —  State  v.  Davis,  80  N.  Car. 
351,  30  Am.  Rep.  86;  State  v.  Hewell,  90  N. 
Car.  705. 

Ohio.  —  Phifer  v.  Cox,  21  Ohio  St.  248,  8 
Am.  Rep.  58;  Bingham  v.  Doane,  9  Ohio  167; 
Cincinnati,  etc.,  R.  Co.  v.  Cumminsville,  14 
Ohio  St.  523;  Hatch  v.  Cincinnati,  etc.,  R. 
Co.,  18  Ohio  St.  123;  Lawrence  R.  Co.  v.  Wil- 
liams, 35  Ohio  St.  168;  McClelland  v.  Miller, 
2S  Ohio  St.  502. 

Pennsylvania.  —  Ball  v.  Ball,  I  Phila.  (Pa.) 
36,  7  Leg.  Int.  (Pa.)  26;  Chambers  v.  Furry,  1 
Ycatcs  (Pa.)  167;  Lewis  v.  Jones.  1  Pa.  St. 
336,  44  Am.  Dec.  138. 

South  Carolina.  —  Charleston  Rice  Milling 
Co.  v.  Bennett.  18  S.  Car.  254. 

Utah,  —  Whitesides  v.  Green,  13  Utah  341. 

Vermont.  —  Holdcn  v.  Shattuck,  34  Vt.  336, 
80  Am.  Dec.  684;  Cole  v.  Drew,  44  Vt.  49,  8 
Am   Rep.  363. 

Virginia.  —  Western  Union  Tel.  Co.  v.  Wil- 
liams, 86  Vn.  700;  Hodges  v.  Seaboard,  etc.,  R. 
Co..  88  Va.  653;   Page  v.  Belvin,  88  Va.  985; 
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by  statute  or  municipal  charter,  and  it  has  quite  frequently  been  provided  that 
a  statutory  dedication  will  vest  the  fee  in  the  public;1  and  this  is  likewise 
the  case  when,  at  the  time  of  the  establishment  of  the  highway,  the  particu- 
lar locality  was  subject  to  the  civil  law,  by  which  the  fee  is  vested  in  the 

sovereign.* 

The  Abutting  Owner  is  generally  the  owner  of  the  fee,  on  the  principle  that  one 
whose  land  is  bounded  by  a  highway  is  presumed  to  have  title  to  the  middle 
of  the  highway ;  but  this  is  not  necessarily  so.3 

2.  Rights  as  Between  Public  and  Owner  of  Fee  —  a.  Rights  of  User  in 
GENERAL.  —  The  owner  of  the  fee  may  make  any  use  of  his  land  within  the 
limits  of  the  highway  which  will  not  interfere  with  the  use  of  the  highway  for 
travel.1  The  public,  on  the  other  hand,  are  guilty  of  a  trespass  as  against 
such  owner  if,  without  legal  authority,  they  deposit  articles  or  material  on  the 
highway  5  or  dig  or  plough  up  the  land  therein.6  So  a  person  present  on  the 
highway  for  purposes  other  than  travel  has  been  held  to  be  a  trespasser  upon 
the  fee;7  and  an  owner  of  abutting  land  is  guilty  of  trespass  if  he  erects  a 
bay  window  which  extends  into  the  highway,8  though  he  may  erect  gates 
so  as  to  swing  over  the  highway.9 

Municipal  structure.  —  Even  a  municipality  cannot,  as  against  the  owner  of  the 
fee,  erect  or  maintain  on  the  highway  a  structure  which  has  no  connection 
with  its  use  as  such,10  but  the  owner  of  the  fee  cannot  object  to  the  erection 
of  a  statue  or  other  appropriate  work  of  art  thereon  by  the  public  authorities.11 

b.  Trees  IN  Highway  —  (i)  In  General.  —  The  ownership  of  the  trees 
in  the  highway  remains  in  the  proprietor  of  the  fee,13  and  consequently  he 
may  remove  them  at  pleasure. 13    And  he  may  plant  trees  in  the  highway 


Boiling  v.   Petersburg,  3    Rand.   (Va.)  563; 
Warwick  v.  Mayo,  15  Grait.  (Va.)  528. 

Wisconsin. — Gardiner  v.  Tisdale,  2  Wis. 
153,  60  Am.  Dec.  407;  Kimball  v.  Kenosha,  4 
Wis.  321;  Goodall  v.  Milwaukee,  5  Wis.  32; 
Milwaukee  v.  Milwaukee,  etc.,  R.  Co.,  7  Wis. 
85;  Black  v.  Chicago,  etc.,  R.  Co.,  18  Wis. 
208,  21  Wis.  602;  Hegar  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  624;  Pettibone  v.  Hamilton,  40 
Wis.  402;  Valley  Pulp,  etc.,  Co.  v.  West, 
58  Wis.  599. 

1.  Special  Provisions  Vesting  Fee  in  Muicipality 
—  Iowa.  —  Des  Moines      Hall,  24  Iowa  234. 

J£a?isas.  —  Challiss  :■.  Atchison  Union  Depot, 
•etc.,  Co.,  45  Kan.  398. 

Missouri.  —  Hannibal  v.  Draper,  15  Mo.  634; 
Thomas  v.  Hunt,  134  Mo.  392;  Reid  v.  Board 
•of  Education,  73  Mo.  304. 

Nebraska.  —  Lindsay  v.  Omaha,  30  Neb.  512, 
27  Am.  St.  Rep.  415. 

See  also  the  title  Dedication,  vol.  9,  p.  74; 
and  as  to  the  streets  of  New  York  city,  see 
Kane  v.  New  York  El.  R.  Co.,  125  N.  Y.  164. 

2.  Civil  Law.  —  Dunham  v.  Williams,  37  N. 
Y.  254;  Mott  v.  Clayton,  9  N.  Y.  App.  Div. 
181;  Mitchell  v.  Bass,  33  Tex.  259. 

3.  Abutter  Owns  to  Middle  of  Highway.  —  See 
the  presentation  of  this  rule  with  authorities 
under  the  title  Boundaries,  vol.  4,  p.  809. 

4.  User  by  Owner  of  Fee  —  England.  —  Har- 
rison v.  Rutland,  (1893)  r  Q.  B.  142. 

Illinois.  —  Sadorus  v.  Black.  65  111.  App.  72; 
Indianapolis,  etc.,  R.  Co.  v.  Hartley,  67  111. 
439,  16  Am.  Rep.  624. 

Maine. — Farnsworth  v.  Rockland,  83  Me.  508. 

Michigan.  —  Clark  v.  Lake  St.  Clair,  etc., 
Ice  Co.,  24  Mich.  508. 

Missouri.  —  Gordon  v.  Peltzer,  56  Mo.  App. 
599- 
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New  Hampshire.  —  Chamberlain  v.  Enfield, 
43  N.  H.  356. 

Pennsylvania.  —  Piollet  v.  Simmers,  106  Pa. 
St.  95,  51  Am.  Rep.  496. 

5.  Trespasses  by  Public.  —  Thomas  v.  Ford,  63 
Md.  346  52  Am.  Rep.  513;  Lewis  v.  Jones,  1 
Pa.  St.  336,  44  Am.  Dec.  138.  Compare  May- 
hew  v.  Morton,  17  Pick.  (Mass.)  357,  28  Am. 
Dec.  300;  Parsons  v.  Clark,  76  Me.  476. 

6.  Burr  v.  Stevens,  90  Me.  500;  Robbins  v. 
Borman,  1  Pick.  (Mass.)  122. 

7.  Harrison  v.  Rutland,  (1893)  I  Q.  B.  142; 
Huffman  v.  State,  21  Ind.  App.  449;  Adams 
v.  Rivers,  11  Barb.  (N.  Y.)  390;  State  v.  Buck- 
ner,  Phil.  L.  (61  N.  Car.)  558. 

8.  By  Abutting  Owner.  —  Codrnan  v.  Evans, 
5  Allen  (Mass.)  308,  81  Am.  Dec.  748. 

9.  O'Linda  v.  Lothrop,  21  Pick.  (Mass.)  292, 
32  Am.  Dec.  261. 

10.  Municipal  Structure.  —  Winchester  v.  Ca- 
pron,  63  N.  H.  605,  56  Am.  Rep.  554. 

11.  Erection  of  Statute.  —  Tompkins  v.  Hodg- 
son, 2  Hun  (N.  Y.)  146. 

12.  Rights  as  to  Trees  —  England.  —  Good  title 
v.  Alker,  1  Burr.  143. 

United  States.  —  Barclay  v.  Howell,  6  Pet. 
(U.  S.)  498. 

Iowa.  —  Overman  v.  May,  35  Iowa  89. 

New  Hampshire.  —  Baker  v.  Shephard,  24  N. 
H.  208. 

New  Jersey.  —  Weller  v.  McCormick,  52  N. 
J.  L.  470. 

Ohio.  —  Phifer  v.  Cox,  21  Ohio  St.  248,  8 
Am.  Rep.  58;  Daily  v.  State,  51  Ohio  St.  348, 
46  Am.  St.  Rep.  578. 

Pennsylvania.  —  Sanderson  v.  Haverstick,  8 
Pa.  St.  294. 

13.  Lancaster  v.  Richardson,  4  Lans.  (N.  Y.) 
136. 
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outside  the  traveled  path.1  The  highway  officers  cannot  remove  or  cut  such 
trees  except  when  it  is  necessary  for  the  safe  and  free  use  of  the  highway,8 
and  it  is  said  that  even  if  their  removal  is  necessary  the  owner  should  have  an 
opportunity  to  transplant  them.3  The  officer  is  civilly  liable  if  he  converts 
the  trees  to  his  own  use,4  as  is  any  private  individual  guilty  of  cutting  or 
destroying  the  trees.5 

(2)  Use  for  Repairs.  —  It  has  been  held  that  the  municipal  authorities  can- 
not use  trees  within  the  highway  for  the  purpose  of  repairs  thereon,6  but  a 
contrary  decision  has  also  been  made  to  the  effect  that  a  reasonable  use  may 
be  made  for  that  purpose. 7 

c.  Herbage  in  Highway. — The  right  to  the  herbage,  including  grass, 
is  likewise  exclusively  in  the  owner  of  the  fee,8  and  accordingly,  though  he 
may  pasture  his  cattle  on  his  land  within  the  highway  subject  to  any  regula- 
tions as  to  allowing  cattle  to  go  at  large,9  the  public  at  large  have  no  right  to 
such  pasturage.10 

Statute  or  Ordinance  Allowing  Pasturage.  —  And  it  has  been  held  that  the  legisla- 
ture cannot  authorize  municipalities  to  permit  the  domestic  animals  of  one 
person  to  depasture  the  land  of  another,  over  which  an  ordinary  highway  has 
been  located,  thus  in  effect  depriving  the  landowner  of  the  herbage  without 
compensation.11 


t.  Eight  to  Plant.  —  People's  Ice  Co.  v.  The 
Steamer  Excelsior,  44  Mich.  229,  38  Am.  Rep. 
24.6;  Graves  v.  Shattuck,  35  N.  H.  258,  69  Am. 
Dec.  536.  See  also  infra,  this  title,  Obstruc- 
tions and  Encroachments. 

As  to  the  New  York  Statute  see  Ed  sail  v. 
Howell,  86  Hun  (N.  Y.)  424;  VVheatfield  v. 
Shasley,  (Supm.  Ct.  Eq.  T.)  23  Misc.  (N.  Y.) 
100. 

2.  Removal  or  Cutting  by  Officers.  —  Atlanta 
v.  Holliday,  96  Ga.  546;  Bills  v.  Belknap,  36 
Iowa  583;  Everett  v.  Council  Bluffs,  46  Iowa 
66;  Quinton  v.  Burton,  61  Iowa  471;  Crismon 
v.  Deck,  84  Iowa  344;  Werner  v.  Flies,  91 
Iowa  146;  Wellman  v.  Dickey,  78  Me.  29; 
Makepeace  v.  Worden,  1  N.  H.  16;  Winter  v. 
Peterson,  24  N.  J.  L.  524,  61  Am.  Dec.  678; 
Evans  v.  Street  Com'rs,  84  Hun  (N.  Y.)  206; 
Tale  v.  Greensboro,  114  N.  Car.  392.  See  also 
infra,  this  title,  Obstructions  and  Encroachments 
—  Particular  Modes  of  Obstruction —  Trees. 

In  Atlanta  :/.  Holliday,  96  Ga.  546,  it  was 
held  a  proper  exercise  of  discretion  by  the 
lower  court  to  grant  an  injunction  restraining 
a  municipality  from  removing  shade  trees  on 
a  sidewalk,  the  fee  of  which  was  in  an  abutting 
owner,  when  there  were  many  telephone,  tele- 
graph, and  trolley  poles  on  a  street,  which 
would  just  as  much  obstruct  travel,  and  which 
it  was  not  intended  to  remove. 

3.  Clark  v.  Dasso,  34  Mich.  86.  But  see 
Chase  v.  Oshkosh,  81  Wis.  313,  29  Am.  St. 
Rep.  898;  Ely  v.  Parsons,  55  Conn.  83. 

4.  Officer  Civilly  Liable.  —  Clark  v.  Dasso,  34 
Mich.  86;  Makepeace  v.  Worden,  1  N.  H.  16; 
Niagara  Falls  Suspension  Bridge  Co.  v.  Bach- 
in  in,  4  Lans.  (N.  Y.)  523;  Tucker  v.  F.ldrcd,  6 
R.  I.  404. 

5.  Injuries  by  Individuals.  —  White  v.  God- 
frey, 97  Mass.  472;  Bliss  Ball,  99  Mass.  597; 
Gamble  v.  Pcttijohn,  116  Mo.  375;  McCrudcn 
v.  Rochester  R.  Co.,  (Supm.  Ct.)  5  Misc.  (N. 
Y.)  59;  Andrews  v.  Youmans,  78  Wis.  58; 
Sanderson  v.  I  laverstick,  8  Pa.  St.  294;  O'Con- 
nor v.  Nova  Scotia  Telephone  Co.,  22  Can. 
Sup.  Ct.  276. 

15  C.  of  L.  — 27  417 


As  to  Criminal  Prosecution  for  injuries  to  trees 
in  the  highway  as  being  injuries  to  private 
property,  see  Daily  v.  State,  51  Ohio  St.  348, 
46  Am.  St.  Rep.  578. 

6.  Use  for  Repairs.  —  Baker  v.  Shephard,  24 
N.  H.  208;  Tucker  v.  Eldred,  6  R.  1.  404. 

7.  Felch  v.  Gilman,  22  Vt.  38.  And  see 
Cook  v.  Hecht,  64  Mo.  App.  273. 

8.  Herbage  in  Highway  —  England.  —  Good- 
title  v.  Alker,  1  Burr.  145. 

Connecticut.  —  Woodruff  v.  Neal,  28  Conn. 
165. 

Kansas.  —  Shawnee  County  v.  Beckwith,  10 
Kan.  603. 

Massachusetts.  —  Adams  v.  Emerson,  6  Pick. 
(Mass.)  57. 

Michigan.  —  People  v.  Foss,  80  Mich.  559,  20 
Am.  St.  Rep.  532. 

Missouri. — Gamble  v.  Pettijohn,  116  Mo. 
375- 

Vermont.  — Cole  v.  Drew,  44  Vt.  49,  8  Am. 
Rep.  363. 

9.  Parker  v.  Jones,  I  Allen  (Mass.)  270. 

10.  Public  Have  No  Right  to  Grass  on  Highway 

—  Connecticut.  —  Woodruff  v.  Neal,  28  Conn. 
165. 

Kansas.  — Caulkins  v.  Mathews,  5  Kan.  191. 

Maine.  —  Cool      Crommet,  13  Me.  250. 

Massachusetts.  —  Stackpole  v.  Healy,  16 
Mass.  33,  8  Am.  Dec.  121. 

Michigan.  —  Campau  v.  Konan,  39  Mich. 
362. 

New  Hampshiie.  —  Avery  v.  Maxwell,  4  N. 
H.  36. 

Wisconsin.  —  Harrison  v.  Brown,  5  Wis.  27. 

So  in  Cole  v.  Drew,  44  Vt,  49,  8  Am.  Rep. 
363,  where  a  woman  was  authorized  by  the 
highway  surveyor  to  cut  grass  growing  in  the 
highway  in  front  of  the  plaintiff's  house  so  as 
to  make  the  highway  passable  for  her  children 
going  to  school,  it  was  held  that  she  had  a 
right  to  cut  the  grass,  but  that  she  became 
a  trespasser  by  feeding  the  grass  to  her  horse. 

11.  Statute  or  Ordinance  Allowing  Pasturage.  — 
Woodruff  v.  Neal,  28  Conn.  165.  And  sec 
llolladay  v.  Marsh,  3  Wend.  (N.  Y.)  142,  20 
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</.  Springs  IN  HIGHWAY. — The  use  of  a  spring  in  the  highway  belongs 
exclusively  to  the  owner  of  the  fee,  and  the  public  has  no  right  thereto.1 

e.  Soil  and  Mineral  Deposits  — (i)  Rights  of  Owner  of  Fee.  — The 
soil  and  any  mineral  deposits  within  the  limits  of  the  highway  belong  to  the 
owner  of  the  fee,8  and  he  is  entitled  to  remove  them  so  long  as  he  does  not 
interfere  with  the  public  use  of  the  highway.3 

(2)  Removal  by  Municipality  in  Making  Repairs.  —  As  to  the  right  of  the 
municipality  to  use  or  appropriate  soil  or  superincumbent  materials  while 
making  repairs  on  or  improving  the  highway,  the  cases  are  in  considerable 
confusion.  The  municipality  may,  it  is  said,  make  a  reasonable  use  thereof.4 
According  to  some  of  the  cases,  soil  may  be  taken  from  one  part  of  the  high- 
way and  used  upon  another  part,5  or  even  upon  a  different  highway  which  is 
within  the  jurisdiction  of  the  same  municipal  authorities,  both  highways  being 
regarded  as  parts  of  one  plan  of  public  improvement  ; 6  while  in  other  cases  it 
is  stated  that  there  is  no  right  to  remove  soil  from  one  part  of  the  highway  in 
order  to  improve  the  highway  at  another  place,  unless  such  removal  is  neces- 
sary for  the  proper  construction  or  repair  of  the  part  from  which  it  is 
removed,7  or,  according  to  the  Indiana  cases,  unless  the  improvement  of  the 
highway  to  which  it  is  removed  is  a  part  of  the  same  general  plan  of  improve- 
ment as  that  of  the  highway  from  which  it  is  taken.8 

(3)  Disposition  of  Soil  or  Material  Necessarily  Removed.  —  It  has  been 
decided  that  soil  or  material  necessarily  removed  from  the  highway  in  the 
course  of  making  repairs  may  be  disposed  of  by  the  municipal  authorities 
without  reference  to  any  claim  by  the  owner  of  the  fee;  9  but  in  some  cases  a 


Am.  Dec.  678;  Gidney  v.  Earl,  12  Wend.  (N. 
Y.)  98;  Tonavvanda  R.  Co.  v.  Munger,  5  Den. 
(N.  Y.)  255,  49  Am.  Dec.  239;  White  v.  Scott, 
4  Barb.  (N.  Y.)  56. 

For  a  Contrary  View  see  Welch  v.  Bowen,  103 
Ind.  252;  Griffin  v.  Martin,  7  Barb.  (N.  Y.) 
297;  Hardenburgh  v.  Lockvvood,  25  Barb.  (N. 
Y.)  9. 

1.  Springs.  —  Old  Town  v.  Dooley,  81  111. 
255;  Suffield  v.  Hathaway,  44  Conn.  521,  26 
Am.  Rep.  483,  in  which  latter  case  it  was  de- 
cided that  the  municipality  could  not  divert 
the  water  from  a  spring  to  a  public  watering 
trough. 

2.  Soil  and  Mineral  Deposits.  —  Krueger  v. 
Palatine,  20  111.  App.  420;  Hawesville  v. 
Hawes,  6  Bush  (Ky.)  232;  Fisher  v.  Rochester, 
6  Lans.  (N.  Y.)  225;  Gidney  v.  Earl,  12  Wend. 
(N.  Y.)  98;  Jackson  v.  Hathaway,  15  Johns. 
(N.  Y.)  452,  8  Am.  Dec.  263;  Higgins  v.  Rey- 
nolds, 31  N.  Y.  151;  Tucker  v.  Eldred,  6  R. 
I.  404. 

Removal  of  Stone.  —  So  it  has  been  decided 
that  the  municipality  cannot,  as  a  considera- 
tion for  the  grading  of  a  street  by  the  con- 
tractor, agree  that  he  shall  receive  and 
appropriate  to  his  own  use  all  the  stone  in  the 
street,  the  removal  of  such  stone  not  being 
necessary  for  the  purpose  of  the  improvement. 
Rich  v.  Minneapolis,  37  Minn.  423,  5  Am.  St. 
Rep.  .861;  Viliski  v.  Minneapolis,  40  Minn. 
304.    And  see  Overman  v.  May,  35  Iowa  89. 

3.  West  Covington  v.  Freknig,  8  Bush  (Ky.) 
121;  Gamble  v.  Pettijohn,  116  Mo.  375;  Wil- 
liams v.  Kenney,  14  Barb.  (N.  Y.)  631. 

4.  Use  in  Repairs.  —  Bundy  v.  Catto,  61  111. 
App.  209;  Overman  v.  May,  35  Iowa  89;  Cook 
v.  Hecht,  64  Mo.  App.  273;  Felch  v.  Gilman, 
22  Vt.  38;  Baxter  v.  Winooski  Turnpike  Co., 
22  Vt.  114,  52  Am.  Dec.  84. 

5.  Bissell  v.  Collins,  28  Mich.  277,  15  Am. 
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Rep.  217,  distinguishing  Cuming  v.  Prang,  24 
Mich.  523. 

6.  Use  for  Repairs  on  Other  Highway  —  Con- 
necticut. —  New  Haven  v.  Sargent,  38  Conn. 
50,  9  Am.  Rep.  360. 

Illinois.  —  Palatine  v.  Kreuger,  121  111.  72. 

Maine.  —  Hovey  v.  Mayo,  43  Me.  322. 

Massachusetts.  — Adams  v.  Emerson,  6  Pick. 
(Mass.)  58;  Denniston  v.  Clark,  125  Mass.  216. 

Michigan.  —  Griswold  v.  Bay  City,  35  Mich. 
452. 

Wisconsin.  —  Huston  v.  Ft.  Atkinson,  56' 
Wis.  350. 

Rights  of  Public  Paramount.  —  It  has  been 
decided  that  the  right  of  the  public  to  the  soil 
for  the  purpose  of  repairs  or  improvements  is 
paramount  to  the  claim  of  the  owner  of  the 
fee,  and  accordingly  he  has  been  restrained  by 
injunction  from  taking  possession  of  earth 
which  has  been  removed  in  repairing  the  high- 
way. New  Haven  v.  Sargent,  38  Conn.  50,  9 
Am.  Rep.  360.  And  so  it  has  been  held  that 
he  may  be  restrained  by  ordinance  from  re- 
moving surplus  soil  needed  elsewhere  for  the 
streets.    Palatine  v.  Kreuger,  121  111.  72. 

7.  Decisions  Limiting  Rights  of  Removal  for 
Repair —  Georgia.  —  Smith  v.  Rome,  19  Ga.  89, 
63  Am.  Dec.  298;  Macon  v.  Hill,  58  Ga.  595. 

Indiana.  —  Anderson  v.  Bement,  13  Ind. 
App.  248.    Compare  Aurora  v.  Fox,  78  Ind.  1. 

Minnesota.  —  Rich  v.  Minneapolis,  37  Minn. 
423,  5  Am.  St.  Rep.  861. 

ATew  York.  —  Ladd  v.  French,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  56;  Cotanch  v.  Grover, 
57  Hun  (N.  Y.)  272;  Robert?'.  Sadler,  104  N. 
Y.  229,  58  Am.  Rep.  498,  explaining  Niagara 
Falls  Suspension  Bridge  Co.  v.  Bachman,  4 
Lans.  (N.  Y.)  523. 

8.  Haas  v.  Evansville,  20  Ind.  App.  482; 
Aurora  v.  Fox,  78  Ind.  r. 

9.  Soil  or  Material  Necessarily  Removed.  —  Up- 
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different  view  has  been  taken.1 

/.  Excavations  by  Owner  of  Fee.  —  The  owner  of  the  fee  may  sink  a 
drain  or  watercourse  below  the  surface  of  the  highway,  or  make  an}'  other 
excavation  therein,  provided  he  takes  proper  precaution  to  cover  it  so  as  not 
to  interfere  with  the  safety  and  convenience  of  travelers,2  and  he  is  bound 
thereafter  to  keep  the  covering  in  repair.3 

3.  Remedies  of  Owner  of  Fee  —  a.  EJECTMENT.  —  The  right  of  the  owner 
of  the  fee  to  bring  ejectment  therefor,  in  case  of  its  unlawful  occupation  or 
obstruction  by  others,  is  not  affected  by  the  existence  of  the  easement  of  the 
highway.4 

b.  TRESPASS.  —  The  owner  of  the  fee  may  also  bring  trespass  against  a 
person  or  corporation  making  a  wrongful  use  of  the  highway.5 

c.  Injunction.  —  And  injunction  may  likewise  be  maintained  by  the 
owner  of  the  fee  in  a  proper  case  to  restrain  the  wrongful  use  of  the  highway.6 


ham  v.  Marsh,  128  Mass.  546,  where  it  was 
held  that  the  highway  officer  might,  in  the  ex- 
ercise of  his  discretion,  deposit  soil  removed 
upon  his  own  land  near  by.  And  so  it  was 
held  that  the  municipality  might  contract  for 
work  to  be  done  and  to  be  paid  for  with  the 
stone  removed  in  doing  the  work.  Viliski  v. 
Minneapolis,  40  Minn.  304. 

1.  In  Haas  v.  Evansville,  20  Ind.  App.  482, 
it  was  stated  that  the  owner  of  the  fee  is  en- 
titled to  the  surplus  soil  excavated  in  the 
course  of  a  street  improvement,  but  he  must 
take  possession  thereof  within  a  reasonable 
time  or  the  municipality  may  make  use  of  it 
in  other  improvements.  See  also  Fisher  v. 
Rochester,  6  Lans.  (N.  Y.)  225;  Grover  v.  Cor- 
net, 135  Mo.  21. 

2.  Excavations.  —  Perley  v.  Chandler,  6  Mass. 
454;  Highway  Com'rs  v.  Martin,  88  Mich.  115; 
Pemberton  v.  Dooley,  43  Mo.  App.  176;  Gor- 
don v.  Peltzer,  56  Mo.  App.  599;  Groton  v. 
Haines,  36  N.  H.  388;  Clay  v.  Hart,  (County 
Ct.)  25  Misc.  (N.  Y.)  110;  Dexter  v.  Riverside, 
etc..  Mills,  (Supm.  Ct.  Gen.  T.)  39  N.  Y.  St. 
Rep.  933;  McCarthy  v.  Syracuse,  46  N.  Y.  194; 
Woodring  v.  Forks  Tp.,  28  Pa.  St.  355,  70  Am. 
Dec.  134;  Papworth  v.  Milwaukee,  64  Wis. 
389- 

3.  Daty  to  Keep  in  Repair.  —  Woburn  v.  Hen- 
shaw,  101  Mass.  193;  Lowell  v.  Merrimack 
River  Locks,  etc.,  104  Mass.  21;  Dygert  v. 
Schenck,  23  Wend.  (N.  Y.)  446,  35  Am.  Dec. 
575;  Woodring  v.  Forks  Tp.,  28  Pa.  St.  361; 
Phccnixville  v.  Phoenix  Iron  Co.,  45  Pa.  St. 
135;  Hays  v.  Gallagher,  72  Pa.  St.  136;  West 
Bend  v.  Mann,  59  Wis.  72. 

4.  Ejectment  by  Owner  of  Fee  —  England.  — 
Goodtitlc  v.  Alkcr,  1  Burr.  133. 

Alabama.  —  Perry  v.  New  Orleans,  etc.,  R. 
Co.,  55  Ala.  413,  28  Am.  Rep.  740. 

Arkansas.  —  Taylor  v.  Armstrong,  24  Ark. 
102. 

Cali/crnia. — Coburn  v.  Ames,  52  Cal.  387. 
Illinois.  —  Postal  Tel. -Cable  Co.  v.  Eaton,  170 
111.  51.3- 

Indiana.  —  Tcrre    Haute,  etc.,    R.    Co.  v. 
Rodel.  89  Ind.  128,  46  Am.  Rep.  164. 
Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hess, 

92  K  jr.  407. 

Maine.  —  Thompson  v.  Androscoggin 
Bridge,  5  Me.  62,  2  Sclw.  728,  I  Saund.  PI.  & 
Ev.  447;  Aycr  t.  Phillips,  69  Me.  50. 

Maryland.  —  Thomas  v.  Ford,  63  Md.  346, 
52  Am.  Rep.  513. 


Massachusetts.  —  Alden  v.  Murdock,  13  Mass.- 
256;  Com.  v.  Peters,  2  Mass.  125;  Perley  v. 
Chandler,  6  Mass.  454;  Slackpole  v.  Healy,  16 
Mass.  33,  8  Am.  Dec.  121;  Merrimack  River 
Locks,  etc.  v.  Nashua,  etc.,  R.  Co.,  104  Mass. 
1,  6  Am.  Rep.  181. 

Michigan.  —  Smeberg  v.  Cunningham,  96 
Mich.  378,  35  Am.  St.  Rep.  613. 

Missouri.  —  Thomas  v.  Hunt,  134  Mo. 
392. 

New  Jersey.  —  Wright  v.  Carter,  27  N.  J. 
L.  76. 

New  York.  —  Uline  v.  New  York  Cent.,  etc., 
R.  Co.,  101  N.  Y.  98,  54  Am.  Rep.  661;  Jack- 
son v.  Hathaway,  15  Johns.  (N.  Y.)  447,  8- 
Am.  Dec.  263;  Carpenters.  Oswego,  etc.,  R. 
Co.,  24  N.  Y.  655;  Dunham  v.  Williams,  36 
Barb.  (N.  Y.)  136. 

Pennsylvania. — Cooper  v.  Smith,  9  S.  &  R. 
(Pa.)  26,  II  Am.  Dec.  658. 

Virginia.  —  Boiling  v.  Petersburg,  3  Rand. 
(Va.)  563;  Warwick  v.  Mayo,  15  Grati.  (Va.) 
528. 

6.  Trespass  —  Connecticut.  —  Peck  v.  Smith, 
1  Conn.  103,  6  Am.  Dec.  216;  Read  v.  Leeds, 
19  Conn.  183. 

Illinois.  —  Board  of  Trade  Tel.  Co.  v.  Bar- 
neit,  107  111.  507,  47  Am.  Rep.  453. 
Maine.  —  Burr  v.  Stevens,  90  Me.  500. 
Maryland.  —  Thomas  v.  Ford,  63  Md.  346, 
52  Am.  Rep.  513. 

Massachusetts.  —  Robbins  v.  Borman,  I 
Pick.  (Mass.)  122. 

Missouri.  —  Thomas  v.  Hunt,  134  Mo, 
392. 

Pennsylvania.  —  Lewis  v.  Jones,  I  Pa.  St, 
336,  44  Am.  Dec.  138. 

Vermont.  —  Pomeroy  v.  Mills,  3  Vt.  279;. 
Cole  v.  Drew,  44  Vt.  49,  8  Am.  Rep.  363. 

Wisconsin.  —  Andrews  v.  Youmans,  78 
Wis.  58. 

6.  Injunction  —  New  York.  —  Henderson  v. 
New  York  Cent.  R.  Co.,  78  N.  Y.  423;  Mur- 
dock v.  Prospect  Park,  etc.,  R.  Co.,  73  N.  Y. 
579;  Shcpard  v.  Manhattan  R.  Co.,  117  N.  Y. 
442;  Galway  v.  Metropolitan  El.  R.  Co.,  12& 
N.  Y.  132;  Lynch  v.  Metropolitan  El.  R.  Co., 
129  N.  Y.  274,  26  Am.  St.  Rep.  523;  Syracuse 
Solar  Salt  Co.  v.  Rome,  etc.,  R.  Co.,  67  Hur> 
(N.  Y.)  153;  Matter  of  Buffalo,  131  N.  Y.  293, 
27  Am.  St.  Rep.  592;  Coalsworth  v.  Lehigh 
Valley  R.  Co.,  156  N.  Y.451,  affirming  24  N.  Y. 
App.  Div.  273. 

Vermont.  —  Elliott  v.  Jenkins,  69  Vt.  134. 
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4.  Reversion  on  Vacation  or  Abandonment  of  Highway.  — ■  Upon  the  vacation, 

discontinuance,  or  abandonment  of  a  highway,  the  absolute  title  to  the  land 
covered  by  the  highway  reverts  to  the  owner  of  the  fee; 1  and  since  the  abut- 
ting owner  is  generally  the  owner  of  the  fee,  the  reversion  is  generally  to 
him,8  and  the  statute  sometimes  expressly  provides  that  on  the  vacation  of  a 
highway  the  title  shall  vest  in  the  abutting  owner.3 

XIII.  Defective  and  Unsafe  Highways  —  1.  Municipal  Corporations  Liable 
-a.  Municipal  Corporations  Proper.  —  In  determining  the  question  of 
the  liability  of  a  city,  county,  town,  or  other  corporation  of  a  municipal  char- 
acter, for  injuries  caused  by  defects  in  a  highway,  a  distinction  is  made  in  the 
majority  of  the  states  between  municipal  corporations  proper,  such  as  cities 
and  incorporated  villages,  and  what  are  sometimes  called  quasi  municipalities, 
such  as  counties  and  towns.  In  these  states  it  is  held  that  municipal  corpora- 
tions proper  are,  without  any  express  statutory  provision  to  that  effect,  liable 
for  all  injuries  caused  by  defective  highways,  on  the  theory  that  being  invested 
with  the  exclusive  control  over  the  highways  within  their  limits,  and  having 
ample  power  to  raise  money  for  their  construction  and  repair,  it  is  their  duty 
to  keep  the  highways  in  a  reasonably  safe  condition,  for  failure  to  perform 
which  they  are  subject  to  a  corresponding  liability.4 


1.  Reversion  to  Owner  of  Fee  —  United  States. 
—  Barclay  v.  Howell,  6  Pet.  (U.  S.)_4g8;  Har- 
ris v.  Elliott,  io  Pet.  (U.  S.)  25;  Wirt  v.  Mc- 
Enery,  21  Fed.  Rep.  233. 

Connecticut.  —  Kirtland  v.  Meriden,  39  Conn. 
107;  Benham  v.  Potter,  52  Conn.  248. 

Illinois.  —  Hunter  v.  Middleton,  13  111.  50; 
St.  John  v.  Quitzow,  72  111.  334;  Meyer  v. 
Teutopolis,  131  111.  552;  Gebhardt  v.  Reeves, 
75  111.  301;  Helm  v.  Webster,  85  111.  116; 
Hyde  Park  v.  Borden,  94  111.  26;  Thomsen  v. 
McCormick,  136  111.  135. 

Indiana.  —  Decker  v.  Evansville,  etc.,  R. 
Co.,  133  Ind.  493. 

Kentucky.  —  West  Covington  v.  Freking,  8 
Bush  (Ky.)  121;  Louisville,  etc.,  R.  Co.  v. 
Herman,  14  Ky.  L.  Rep.  526. 

Massachusetts.  —  Emmonds  v.  Smith,  5 
Dane's  Abr.  567;  Perley  v.  Chandler,  6  Mass. 
454;  Alden  v.  Murdock,  13  Mass.  256;  Parker 
v.  Framingham,  8  Met.  (Mass.)  260. 

Minnesota.  —  Lamm  v.  Chicago,  etc.,  R. 
Co.,  45  Minn.  71. 

Mississippi.  —  Nicholson  v.  Stockett,  Walk. 
(Miss.)  67. 

New  York.  —  Hooker  v.  Utica,  etc.,  Turn- 
pike Road  Co..  12  Wend.  (N.  Y.)  371;  Matter 
of  John,  etc.,  Sts.,  19  Wend.  (N.  Y.)  659;  Dun- 
ham v.  Williams,  36  Barb.  (N.  Y.)  136;  Heard 
v.  Brooklyn,  60  N.  Y.  242;  Jackson  v.  Hath- 
away, 15  Johns.  (N.  Y.)  447,  8  Am.  Dec.  263; 
Mangam  v.  Sing  Sing,  n  N.  Y.  App.  Div.  212. 

Pennsylvania.  —  Paul  v.  Carver,  24  Pa.  St. 
207.  64  Am.  Dec.  649. 

Texas.  —  Mitchell  v.  Bass,  26  Tex.  372. 

Washington.  —  Burmeister  v.  Howard,  I 
Wash.  Ter.  207. 

Wisconsin.  —  Goodall  v.  Milwaukee,  5  Wis. 
32;  Milwaukee  v.  Milwaukee,  etc.,  R.  Co.,  7 
Wis.  85;  Ford  v  Chicago,  etc.,  R.  Co.,  14  Wis. 
609,  80  Am.  Dec.  791;  Weisbrod  v.  Chicago, 
etc.,  R.  Co.,  18  Wis.  35,  86  Am.  Dec.  743; 
Hegar  v.  Chicago,  etc.,  R.  Co.,  26  Wis.  624. 

2.  Abutting  Owner  —  California.  —  Bigelow 
v.  Ballerino,  (Cal.  1895)  41  Pac.  Rep.  14. 

Indiana.  —  Decker  v.  Evansville,  etc.,  R. 
Co.,  133  Ind.  493. 


Minnesota.  —  Lamm  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  71. 

Ohio.  — Stevens  v.  Shannon,  6  Ohio  Cir.  Ct. 
142,  3  Ohio  Cir.  Dec.  386. 

Pennsylvania.  —  Paul  v.  Carver,  24  Pa.  St. 
207,  64  Am.  Dec.  649;  Ball  v.  Ball,  1  Phila. 
(Pa.)  36,  7  Leg.  Int.  (Pa.)  26. 

3.  Statutory  Provision  —  Iowa.  —  Pettingill  v. 
Devin,  35  Iowa  344;  Day  v.  Schroeder,  46 
Iowa  546. 

Kansas.  —  Belleville  v.  Hallowell,  41  Kan. 
192;  Showalter  v.  Southern  Kansas  R.  Co.,  49 
Kan.  421;  Southern  Kansas  R.  Co.  v.  Showal- 
ter, 57  Kan.  681. 

Michigan. — Scudder  v.  Detroit,  117  Mich. 
77- 

Missouri.  —  Thomas  v.  Hunt,  134  Mo.  392. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Rogers, 
16  Neb.  117;  Omaha  Southern  R.  Co.  v.  Bee- 
son,  36  Neb.  361. 

Pennsylvania.  —  In  re  Vacation  of  Public 
Road,  19  Pa.  Co.  Ct.  70,  5  Pa.  Dist.  771. 

4.  Municipalities  Proper  Liable  in  Absence  of 
Statute  —  United  States.  —  Barnes  v.  District  of 
Columbia,  91  U.  S.  540;  Cleveland  v.  King, 
132  U.  S.  295;  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  450;  Weightman  v.  Washing- 
ton Corp.,  1  Black  (U.  S.^  39;  Nebraska  City 
v.  Campbell,  2  Black  (U.  S.)  590;  Robbins  v. 
Chicago,  4  Wall.  (U.  S.)  658;  Delger  v.  St. 
Paul,  14  Fed.  Rep.  567;  Hannibal  v.  Camp- 
bell, 57  U.  S.  App.  484.  86  Fed.  Rep.  297; 
Ethridge  v.  Philadelphia,  26  Fed.  Rep.  43. 

Alabama.  —  Smoot  v.  Wetumpka,  24  Ala. 
112;  Dargan  v.  Mobile,  31  Ala.  469,  70  Am. 
Dec.  505;  Montgomery  v.  Gilmer,  33  Ala.  116, 
70  Am.  Dec.  562;  Campbell  v.  Montgomery, 
53  Ala.  527,  25  Am.  Rep.  656;  Albrittin  1. 
Huntsville,  60  Ala.  486,  31  Am.  Rep.  46; 
Selma  v.  Perkins,  68  Ala.  145;  Montgomery 
v.  Wright,  72  Ala.  411,  47  Am.  Rep.  422. 

Colorado.  —  Daniels  v.  Denver,  2  Colo.  669; 
Denver  v.  Dunsmore,  7  Colo.  328;  Boulder  v. 
Niles,  9  Colo.  416. 

Dakota.  —  Larson  v.  Grand  Forks,  3  Dak. 


307- 

Delaware. 
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b.  Quasi-Municipal  Corporations.  —  In  these  same  states,  on  the  other 
hand,  quasi-mun\c\pa\  corporations  are  held  not  to  be  liable  for  defects  in  the 
highways  unless  they  are  expressly  made  so  by  statute,  the  theory  on  which 
they  are  distinguished  from  municipal  corporations  proper  being  generally 
stated  to  be  that  they  are  mere  agencies  of  the  state,  though  in  some  of  the 


Houst.  (Del.)  530;  Anderson  v.  Wilmington,  8 
Houst.  (Del.)  516. 

Florida.  —  Tallahassee  v.  Fortune,  3  Fla.  19, 
52  Am.  Dec.  358;  Jacksonville  v.  Drew,  19 
Fla.  106,  45  Am.  Rep.  5. 

Georgia.  —  Rome  v.  Dodd,  58  Ga.  239;  West- 
ern, etc.,  R.  Co.  v.  Atlanta,  74 Ga.  774;  Parker 
v.  Macon,  39  Ga.  725,  99  Am.  Dec.  486;  Mill- 
edge  vill  e  v.  Cooley,  55  Ga.  17;  Wilson  v. 
Atlanta,  60  Ga.  473;  Brunswick  v.  Braxton,  70 
Ga.  193;  Greensboro  v.  McGibbony,  93  Ga. 
672. 

Illinois.  —  Browning  v.  Springfield,  17  111. 
143,63  Am.  Dec.  345;  Bloomington  v.  Bay,  42 
111.  503;  Springfield  -j.  Le  Claire,  49  111.  476; 
Rockford  v.  Hildebrand,  61  111.  155;  Chicago 
v.  Keefe,  114  111.  222,  55  Am.  Rep.  860. 

Indiana.  — Grove  v.  Ft.  Wayne,  45  Ind.  429, 
15  Am.  Rep.  262-;  Centerville  v.  Woods,  57 
Ind.  192;  Kistner  v.  Indianapolis,  100  Ind. 
210;  Knightstown  v.  Musgrove,  116  Ind.  121, 
9  Am.  St.  Rep.  827;  Goshen  v.  Myers,  119  Ind. 
196;  Worthington  v.  Morgan,  17  Ind.  App. 
603;  Williamsport  1.  Lisk,  21  Ind.  App.  414. 

Iowa.  —  Case  v.  Waverly,  36  Iowa  545; 
Hendershott  v.  Ottumwa,  46  Iowa  658,  26  Am. 
Rep.  182;  Barnes  v.  Newton,  46  Iowa  567; 
Clark  v.  Epwoith,  56  Iowa  462;  Beazan  v. 
Mason  City,  58  Iowa  233. 

Kansas. — Topeka  v.  Tutlle,  5  Kan.  311; 
Atchison  v.  King,  9  Kan.  550;  Wyandotte  v. 
While.  13  Kan.  191;  Smith  v.  Leavenworth,  15 
Kan.  81;  Jansen  v.  Atchison,  16  Kan.  358; 
Langan  v.  Atchison,  35  Kan.  318,  57  Am. 
Rep.  165;  Kansas  City  v.  Bermingham,  45 
Kan.  212. 

Kentucky.  —  Patch  v.  Covington,  17  B.  Mon. 
(Ky.)  722,  66  Am.  Dec.  186;  Greenwood  v. 
Louisville,  13  Bush  tKy.)  226,  26  Am.  Rep.  263. 

Louisiana.  —  O'Neill  v.  New  Orleans,  30  La. 
Ann.  220,  31  Am.  Rep.  221;  Cline  v.  Crescent 
City  R.  Co.,  41  La.  Ann.  103 1. 

Maryland.  —  Baltimore  v.  Marriott,  9  Md. 
160,  66  Am.  Dec.  326;  Baltimore  v.  Pendleton, 
15  Md.  12;  Harford  County  v.  Wise,  71  Md.  43. 

Minnesota. — Shartle  v.  Minneapolis.  17 
Minn.  308;  Cleveland  v.  St.  Paul,  18  Minn. 
279;  Furnell  v.  St.  Paul,  20  Minn.  117;  Bohen 
v.  Waseca,  32  Minn.  176,  50  Am.  Rep.  564; 
Kellogg  v.  [anesville,  34  Minn.  132;  Welter  v. 
St.  Paul,  40  Minn.  460,  12  Am.  St.  Rep.  752; 
Young  v.  Watcrvillc,  39  Minn.  196;  Nichols  v. 
St.  Paul,  44  Minn.  494. 

Mississippi. —  Bell  v.  West  Point,  51  Miss. 
262;  Vicksburg  v.  Hcnnessy.  54  Miss.  392; 
Whitfield  7/.  Meridian,  66  Miss.  570,  14  Am.  St. 
Rep.  596. 

Missouri.  —  Blake  v.  St.  Louis,  40  Mo.  569; 
Bassclt  v.  St.  Joseph,  53  Mo.  290,  14  Am.  Rep. 
446;  Smith  v.  St.  Joseph,  45  Mo.  449;  Craig  v. 
Scdalia,  63  Mo.  417;  Russell  v.  Columbia,  74 
Mo.  480.  41  Am.  Rep.  325;  Halpin  v.  Kansas 
City,  76  Mo.  335;  Kiley  v.  Kansas  City,  87 
Mo.  103,  56  Am.  Rep.  443;  Haniford  v.  Kan- 
sas City,   103  Mo.   172;   Vogelgcsang  v.  St. 


Louis,  139  Mo.  127;  Baldwin  v.  Springfield,  141 
Mo.  205. 

Montana.  —  Sullivan  v.  Helena,  10  Mont. 
134;  McCune  v.  Missoula,  10  Mont.  146. 

Nebraska.  —  Omaha  v.  Olmstcad,  5  Neb. 
446;  Lincoln  v.  Walker,  18  Neb.  244;  Poncav. 
Crawford,  23  Neb.  662;  Wahoo  v.  Reeder,  27 
Neb.  770. 

Nevada.  —  McDonough  v.  Virginia  City,  6 
Nev.  90. 

New  York.  —  Conrad  v.  Ithaca,  16  N.  Y.  158; 
Maxmilian  v.  New  York,  62  N.  Y.  160,  20  Am. 
Rep.  468;  Ehrgott  v.  New  York,  96  N.  Y.  264, 
48  Am.  Rep.  622;  Saulsbury  v.  Ithaca,  94  N. 
Y.  27,  46  Am.  Rep.  122;  Nelson  v.  Canisteo, 
100  N.  Y.  89;  Cohen  v.  New  York,  113  N.  Y. 
532,  10  Am.  St.  Rep.  506;  Pettengill  v.  Yonk- 
ers,  116  N.  Y.  55S,  15  Am.  St.  Rep.  442; 
Bishop  v.  Goshen,  120  N.  Y.  337:  Harrington 
v.  Buffalo,  121  N.  Y.  147;  McNally  v.  Cohoes, 
127  N.  Y.  350;  Hyatt  v.  Rondout,  44  Barb.  (<N. 
Y.)  385. 

ATorth  Carolina.  —  Meares  v.  Wiln  ington,  9 
Ired.  L.  (31  N.  Car.)  73,  49  Am.  Dec.  412; 
Bunch  v.  Edenton,  90  N.  Car.  431. 

North  Dakota.  —  Ludlow  v.  Fargo,  3  N.  Dak. 
485;  Vail  v.  Amenia,  4  N.  Dak.  239. 

Ohio.  —  Dayton  v.  Pease,  4  Ohio  St.  80; 
Toledo  v.  Cone,  41  Ohio  St.  149;  Shelby  v. 
Clagett,  46  Ohio  St.  549. 

Oregon.  —  Sheridan  v.  Salem,  14 Oregon  328; 
Farquar  v.  Roseburg,  18  Oregon  271,  7  Am.  St. 
Rep.  732. 

Pennsylvania.  —  Erie  City  v.  Schwingle,  22 
Pa.  St.  388,  60  Am.  Dec.  87;  Rapho  Tp.  v. 
Mode,  6S  Pa.  St.  404,  8  Am.  Rep.  202;  Fritsch 
v.  Allegheny,  91  Pa.  St.  226;  Rigony  v. 
Schuylkill  County,  103  Pa.  St.  382;  Brookville 
v.  Arthurs,  130  Pa.  St.  501. 

Tennessee.  —  Memphis  v.  Lasser,  9  Humph. 
(Tenn.)  757;  Nashville  v.  Brown,  9  Heisk. 
(Tenn.)  1,  24  Am.  Rep.  289;  Niblett  v.  Nash- 
ville, 12  Heisk.  (Tenn.)  6S4,  27  Am.  Rep.  755; 
Knoxville  v.  Bell,  12  Lea  (Tenn.)  157. 

Texas.  —  Galveston  r.  Posnainsky,  62  Tex. 
118,  50  Am.  Rep.  517;  Klein  v.  Dallas,  71  Tex. 
280;  Austin  v.  Ritz,  72  Tex.  391. 

Utah.  —  Levy  v.  Salt  Lake  City,  3  Utah  63. 
Virginia.  —  Sawyerr.  Coise,  17  Gratt.  (Va.) 
230,  94  Am.  Dec.  445;  Noble  v.  Ric  hmond,  31 
Gratt.  (Va.)  271,  31  Am.  Rep.  726;  Orme  v. 
Richmond,  79  Va.  86;  Clark  v.  Richmond,  83; 
Va.  355;  McCoull  v.  Manchester,  85  Va.  579; 
Moore  -.  Richmond,  85  Va.  538. 

Washington.  —  Morgan  v.  Morlcy,  I  Wnsh. 
464;  Hutchinson  v.  Olympia,  2  Wash.  Tcr. 
314;  Savior  v.  Montcsano.  11  Wash.  328;  Sut- 
ton v.  Snohomish,  11  Wash.  24,  48  Am.  St. 
Rep.  847. 

West  Virginia.  —  Wilson  v.  Wheeling,  19  W. 
Va.  324,  42  Am.  Rep.  780;  Curry  v.  Manning- 
ton,  23  W.  Va.  14;  Moore  v.  Huntington,  W. 
Va.  842;  Biggs  v.  Huntington,  32  W.  Va.  55. 

And  see  generally  the  title  Municipal  Cor- 
porations. 
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states  they  arc  held  to  be  exempt  merely  because  the  obligation  to  keep  the 
highways  in  repair  is  not  imposed  upon  them  by  statute.1  In  Maryland  and 
Pennsylvania,  however,  ^»<m'-municipal  corporations  are  held  to  be  liable  for 
defects  in  highways  which  they  arc  under  an  obligation  to  repair,  though  not 
expressly  made  liable  by  statute.* 

c.  New  England  Rule.  —  In  the  Nezv  England  States,  and  in  Arkansas, 
California,  Michigan,  Nezv  Jersey,  South  Carolina,  and  Wisconsin,  the  distinc- 
tion between  the  liability  of  municipal  corporations  proper  and  quasi 
municipalities  is  not  recognized,  and  it  is  held  that  no  municipality,  whether 
a  city,  town,  county,  or  district,  is  civilly  liable  for  injuries  caused  by  a  failure 
to  repair  defects  in  the  highways,  unless  the  liability  is  imposed  by  statute.3 
But  even  in  some  of  these  states  a  municipality  has  been  held  to  be  liable, 
apart  from  statute,  if  the  defect  is  of  its  own  direct  creation  and  there  is  not 
merely  a  failure  to  repair  a  defect  created  by  another  or  by  natural  causes, 
since  in  such  case  it  stands  in  the  position  of  any  other  wrongdoer.4 

d.  Statutes  Imposing  Liability.  —  In  most  of  the  states  above  referred 
to,  in  which  no  liability  on  the  part  of  the  municipality  is  recognized  as  exist- 


1.  Quasi  Municipalities  Liable  Only  by  Statute. 

—  Hedges  v.  Madison  County,  6  111.  306; 
Waltham  v.  Kemper,  55  111.  1346,  8  Am.  Rep. 
652  [overruling  South  Ottawa  v.  Foster,  20  111. 
296];  Russell  v.  Steuben,  57  111.  35;  Yeager  v. 
Tippecanoe  Tp.,  81  Ind.  46;  Shrum  v.  Wash- 
ington County,  13  Ind.  App.  585;  Eikenberry 
v.  Bazaar  Tp.,  22  Kan.  556;  Wheatly  v.  Mer- 
cer, 9  Bush  (Ky.)  704;  King  v.  Police  Jury,  12 
La.  Ann.  858;  Altnow  v.  Sibley,  30  Minn.  186, 
44  Am.  Rep.  191;  People  v.  Town  Auditors,  74 
N.  Y.  310;  Morey  v.  Newfane,  8  Barb.  (N.  Y.) 
•645;  Barbers.  New  Scotland,  88  Hun  (N.  Y.) 
522;  Kinsey  v.  Jones  County,  8  Jones  L.  (53 
N.  Car.)  186;  Vail  v.  Amenia,  4  N.  Dak.  239. 
For  a  detailed  treatment  of  the  liability  of 
counties  for  defective  highways,  see  the  title 
Counties,  vol.  7,  p.  950. 

2.  Quasi  Municipalities  Liable  Apart  from  Stat- 
ute.—  Harford  County  v.  Hamilton,  60  Md. 
340,  45  Am.  Rep.  739;  Prince  George's  County 
e/.  Burgess,  61  Md.  29,  48  Am.  Rep.  88;  Dean 

New  Milford  Tp.,  5  W.  &  S.  (Pa.)  545; 
Rapho  Tp.  v.  Moore,  68  Pa.  St.  404,  8  Am. 
Rep.  202;  Shadier  v.  Blair  County,  136  Pa.  St. 
488;  Burrell  Tp.  v.  Uncapher,  117  Pa.  St.  353, 
2  Am.  St.  Rep.  664.  See  further  the  title 
■Counties,  vol.  7,  p.  951. 

3.  Municipalities  Not  Liable  in  Absence  of 
Statute  —  Arkansas.  —  Arkadelphia  v.  Wind- 
ham, 49  Ark.  139,  4  Am.  St.  Rep.  32;  Ft. 
Smith  v.  York,  52  Ark.  84. 

California,  —  Winbigler  v.  Los  Angeles,  45 
<Cal.  36;  Tranter  v.  Sacramento,  61  Cal.  271; 
Chope  v.  Eureka,  78  Cal.  588,  12  Am.  St.  Rep. 
£13;  Arnold  v.  San  Jose,  81  Cal.  618. 

Connecticut. — Chidsey  v.  Canton,  17  Conn. 
475;  Sionington  v.  States,  31  Conn.  213;  Hew- 
ison  v.  New  Haven,  37  Conn.  475,  9  Am.  Rep. 
342;  Beardsley  v.  Hartford,  50  Conn.  529,  47 
Am.  Rep.  677;  Lounsbury  v.  Bridgeport,  66 
Conn.  360;  Bartram  v.  Sharon,  71  Conn.  686. 

Maine.  —  Sanford  v.  Augusta,  32  Me.  536; 
Mitchell  v.  Rockland,  52  Me  118;  Morgan  v. 
Hallowell,  57  Me.  375;  Frazer  v.  Lewiston,r76 
Me.  531. 

Massachusetts. — Mower  v.  Leicester,  9  Mass. 
247,  6  Am.  Dec.  63;  Sawyer  v.  Northfield,  7 
Cush.  (Mass.)  490;  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332;  Hand  v.  Brookline,  126 


Mass.  324;  Nash  v.  South  Hadley,  145  Mass. 
105. 

Michigan.  —  Detroit  v.  Blackeby,  21  Mich.  84, 
4  Am.  Rep.  450;  McCutcheon  v.  Homer,  43 
Mich.  483,  38  Am.  Rep.  212;  Detroit  v.  Put- 
nam, 45  Mich.  263;  McKellar  v.  Detroit,  57 
Mich.  158,  58  Am.  Rep.  357;  McArthur  v.  Sag- 
inaw, 58  Mich.  357,  55  Am.  Rep.  687 ;  Williams 
v.  Grand  Rapids,  59  Mich.  51;  Roberts  v.  De- 
troit, 102  Mich.  64.  See  also  Detroit  v. 
Osborne,  135  U.  S.  492. 

New  Hampshire.  —  Farnum  v.  Concord,  2  N. 
H.  392;  Wakefield  v.  Newport,  62  N.  H.  624; 
Wooster  v.  Plymouth,  62  N.  H.  193;  Clark  v. 
Manchester,  62  N.  H.  577;  Sargent  v.  Gilford, 
66  N.  H.  543. 

New  Jersey.  —  Chosen  Freeholders  v. 
Strader,  18  N.  J.  L.  108,  35  Am.  Dec.  530; 
Livermore  v.  Chosen  Freeholders,  29  N.  J.  L. 
245;  Pray  v.  Jersey  City,  32  N  J.  L.  394;  Car- 
ter v.  Rahway,  57  N.  J.  L.  196. 

Rhode  Island.  —  Taylor  v.  Peckham,  8  R.  I. 
349,  91  Am.  Dec.  235.  See  also  Providence  v. 
Clapp,  17  How.  (U.  S.)  167. 

South  Carolina.  — Coleman  Chester,  14  S. 
Car.  291;  Black  v.  Columbia,  19  S.  Car.  412, 
45  Am.  Rep.  785;  Young  v.  Charleston,  20  S. 
Car.  116,  47  Am.  Rep.  827. 

Vermont.  —  Hyde  v.  Jamaica,  27  Vt.  443; 
State  v.  Burlington,  36  Vt.  521;  Parker  v. 
Rutland,  56  Vt.  224;  Wilkins  v.  Rutland,  61 
Vt.  336. 

Wisconsin.  —  Stilling  v.  Thorp,  54  Wis.  528, 
41  Am.  Rep.  60;  Spearbracker  v.  Larrabee,  64 
Wis.  573;  Goeltz  v.  Ashland,  75  Wis.  642; 
Wiltse  v.  Tilden,  77  Wis.  152;  Daniels  v. 
Racine,  98  Wis.  649.  But  see  Webster  v. 
Beaver  Dam,  84  Fed.  Rep.  280. 

4.  Direct  Act  of  Municipality.  —  Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep.  485; 
Hand  v.  Brookline,  126  Mass.  324;  Wilkins  v. 
Rutland,  61  Vt.  336;  Hughes  v.  Fond  du  Lac, 
73  Wis.  380.  Contra,  Young  v.  Charleston,  20 
S.  Car.  116,  47  Am.  Rep.  827. 

This  same  distinction  between  misfeasance 
and  nonfeasance  is  taken  in  the  English  cases. 
See  infra,  this  section,  Rule  of  Liability  in  £ngr 
land  and  Canada. 

Illustration  of  Distinction.  —  So  it  was  held 
that  a  town  is  liable  to  a  traveler  on  a  highway 
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ing  apart  from  statute,  there  exist  statutes  imposing  and  defining  such  liability, 
and  as  the  decisions  of  the  particular  cases  generally  turn  to  some  extent  upon 
the  language  of  the  statutes,  it  seems  desirable  to  state  briefly  the  substance 
of  these  enactments.  In  Connecticut  the  municipality  is  liable  to  one 
injured  "  by  means  of  a  defective  road  or  bridge;  "  1  in  Maine,  to  one  who 
suffers  bodily  injury  or  damage  in  his  property  "  through  any  defect  or  want  of 
repair  or  sufficient  railing  in  a  highway,  provided  the  municipal  officers  had 
twenty-four  hours'  notice;2  in  Massachusetts,  for  injuries  suffered  "  through 
a  defect  or  want  of  repair  or  of  sufficient  railing  "  which  might  have  been 
remedied  "  by  reasonable  care  and  diligence;"3  and  in  Michigan,  to  one 
injured  by  reason  of  neglect  to  keep  the  highways  or  streets  "  in  reasonable 
repair,"  and  in  condition"  reasonably  safe  and  convenient  for  public  travel."  4 
In  Nezv  Hampshire  a  town  is  made  liable  for  injuries  caused  by  "  any  obstruc- 
tion, defect,  insufficiency,  or  want  of  repair  which  renders  "  the  highway 
unsuitable  for  the  travel  thereon;"  5  in  New  Jersey  townships  are  liable  to 
one  injured  "  by  means  of  the  insufficiency  or  want  of  repairs  of  any  public 
road;"6  and  in  New  York  a  town  is  liable  for  all  damages  sustained  "  by 
reason  of  any  defect  in  its  highways  or  bridges  existing  because  of  the  neglect 
of  any  commissioner  of  highways  of  such  town."  7    In  Rhode  Island  towns 


for  injuries  resulting  from  improper  construc- 
tion of  its  waterworks  which  undermined  the 
highway,  irrespective  of  its  duty  to  keep  the 
highway  in  repair.  Hand  v.  Brookline,  126 
Mass.  324. 

1.  Connecticut.  —  Gen.  Stat.  (1888),  §  2673. 
See  Hewison  v.  New  Haven,  34  Conn.  136,  91 
Am.  Dec.  718;  Hall  v.  Norwalk,  65  Conn.  310. 

2.  Maine. —  Rev.  Stat.  (1883).  c.  18,  §  80,  as 
amended  by  Laws  1895,  c.  164,  p.  196.  The 
statute  also  requires  that  highways  shall 
be  kept  "  safe  and  convenient."  Church  v. 
Cherryfield,  33  Me.  460;  Peck  v.  Ellsworth,  36 
Me.  393;  Tripp  v.  Lyman,  37  Me.  250:  Stinson 
v.  Gardiner,  42  Me.  248,  66  Am.  Dec.  281; 
Rogers  v.  Newport,  62  Me.  101;  Morgan  v. 
Lewiston,  91  Me.  566. 

3.  Massachusetts.  —  See  Pub.  Stat.  (1882),  c. 
52,  §  18;  Laws  1888,  c.  114;  Laws  1891,  c.  170. 

Previous  to  1877,  towns  were  absolutely  liable 
for  injuries  caused  by  a  defect  which  had  ex- 
isted for  twenty-four  hours,  or  if  the  town  had 
notice  of  the  defect;  while  under  the  present 
statute  the  liability  is  conditioned  upon  the 
existence  of  notice  and  the  failure  to  exercise 
reasonable  care  and  diligence.  See  Horton  v. 
Ipswich,  12  Cush.  (Mass.)  488;  George  v. 
Haverhill,  no  Mass.  506;  Bodwell  v.  North 
Andover,  no  Mass.  511,  note;  Rooney  v. 
Randolph,  128  Mass.  580;  Hayes  v.  Cam- 
bridge, 136  Mass.  402;  Post  v.  Boston,  141 
Mass.  189;  Horrigan  v.  Clarksburg,  150  Mass. 
218;  Blessington  v.  Boston,  153  Mass.  409; 
Bowes  v.  Boston,  155  Mass.  344;  Murphy  v. 
Worcester,  159  Mass.  546.  See  also  infra,  this 
section,  Notice  of  Defect. 

4.  Michigan.  —  How.  Annot.  Stat.  Supp. 
(1883-1890),  1442-1446//. 

The  statute  extends  to  defects  in  construc- 
tion as  well  as  to  defects  through  omission  to 
repair.  Carver  v.  Detroit,  etc.,  Plank  Road 
Co.,  61  Mich.  584;  Scbcrt  v.  Alpena,  78  Mich. 
165.  But  it  is  not  a  neglect  to  keep  the  high- 
way in  repair  within  the  statute,  to  let  things 
stand  in  it  that  form  no  part  of  it.  Agncw  v. 
Corunna,  55  Mich.  428,  54  Am.  Rep.  383;  Mc- 
Arthurs.  Saginaw,  58  Mich.  357,  55  Am.  Rep. 


687.  See  also,  as  to  the  construction  of  the 
statute,  Sharp  v.  Evergreen  Tp.,  67  Mich.  443; 
Southwell  v.  Detroit,  74  Mich.  438;  Quinlan  v. 
Manistique,  85  Mich.  22;  Tatman  v.  Benton 
Harbor,  115  Mich.  695. 

The  requirement  is  merely  that  the  highway 
shall  be  reasonably  safe  and  fit  for  travel. 
Medina  Tp.  v.  Perkins,  48  Mich.  71;  Doiton  v. 
Albion,  50  Mich.  129;  Harris  v.  Clinton  Tp., 
64  Mich.  447,  8  Am.  St.  Rep.  842;  Woodbury  v. 
Owosso,  64  Mich.  245;  Shippy  v.  Au  Sable,  65 
Mich.  501. 

5.  New  Hampshire.  —  Pub.  Slat.  (1891),  c.  76, 
§  1.  See  Wheeler  v.  Troy,  20  N.  H.  78;  Hall 
v.  Manchester,  40  N.  H.  410;  Howe  v.  Plain- 
field,  41  N.  H.  135;  Winship  v.  Enfield,  42  N. 
H.  197;  Darling  v.  Westmoreland,  52  N.  H. 
401,  13  Am.  Rep.  55:  Hardy  v.  Keene,  52  N. 
H.  370;  Sweeney  v.  Newport,  65  N.  H.  86. 

6.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  2844, 
par.  192,  194. 

Townships  in  a  number  of  counties  are  ex- 
pressly  excepted  from  the  statutory  liability, 
and  it  is  held  that  the  statute  does  not  impose 
any  liability  for  defects  in  a  city  street  of 
sidewalk.  Carter  v.  Rahway,  55  N.  J.  L.  177; 
Dupuy  v.  Union  Tp.,  46  N.  J.  L.  269. 

7.  New  York. —  Laws  1890,  c.  568,  §  16,  p. 
1181. 

Before  the  enactment,  in  1881,  of  a  statute 
practically  similar  to  that  referred  to  in  the 
text,  the  commissioners  of  highways  were 
liable  to  persons  injured  through  their  neglect 
to  repair.  Robinson  v.  Chamberlain,  34  N.  Y. 
389,  90  Am.  Dec.  713;  Hover  v.  Barkhoof,  44 
N.  Y.  113;  People  v.  Town  Auditors,  74  N.  Y. 
310.  And  since  that  enactment  the  town  is  sub- 
ject to  a  liability  commensurate  with  that  of  a 
commissioner.  Ivory  v.  Dcerpark,  116  N.  Y. 
476;  Bryant  v.  Randolph,  133  N.  Y.  70;  Clap- 
pers. Watcrford,  131  N.  Y.  382;  Lane  v.  Han- 
cock, 142  N.  Y.  510;  Barber  v.  New  Scotland, 
88  Hun  (N.  Y.)  522;  Waller  -•.  Hebron,  5 
N.  Y.  App.  Div.  577;  Young  v.  Macomb,  II  N. 
V.  App.  Div.  480;  Riley  v.  Eastchcstcr,  18  N. 
Y.  App  Div.  94. 

A  highway  may  be  defective  owing  lo  the 
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are  made  liable  for  neglect  to  keep  highways  "  in  good  repair ;"  1  in  South 
(  arolina  a  right  of  action  is  given  to  one  injured  "  through  a  defect  or  in  the 
negligent  repair  of  a  highway,  causeway,  or  bridge;"2  in  West  Virginia  a 
right  1 1 1  action  is  given  to  one  injured  by  reason  of  a  public  road,  street,  side- 
walk, or  alley  "  being  out  of  repair:"  3  and  in  Wisconsin  a  remedy  is  given  for 
any  damage  happening  "  by  reason  of  the  insufficiency  or  want  of  repairs  of 
any  bridge,  sluiceway,  or  road."  4  In  Vermont  the  municipality  is  not  liable 
for  defects  in  a  highway  except  when  the  damages  arise  from  the  "  insuffi- 
ciency of  any  bridge,  culvert,  or  sluice."  5 

No  Extension  by  Construction.  —  Such  a  statutory  liability  as  is  above  referred  to 
w  ill  not  be  extended  by  construction.6 

2.  Highways  for  Which  Municipality  Is  Liable  —  a.  Adoption  or  Assump- 
tion of  Control  by  Municipality.  —  In  order  to  render  a  municipality 
liable  as  for  defects  in  a  highway,  it  is  not  absolutely  necessary  that  the 
alleged  highway  should  have  been  regularly  established  by  statutory  proceed- 
ings, or  should  be  supported  by  dedication  or  prescription,  it  being  held  that 
a  municipality  which  assumes  control  of  land  as  a  highway  or  as  a  part  of  a 
highway,  and  by  so  doing  induces  persons  to  make  use  of  such  land  for  pur- 
poses of  travel,  cannot  throw  upon  the  person  injured  the  burden  of  proving 
the  regularity  of  the  proceedings  by  which  the  land  became  a  highway,  or  of 
the  authority  by  which  the  highway  was  established.'  The  usual  evidence  of 
such  assumption  of  control  or  adoption  of  land  as  a  highway  consists  in  repair- 
ing or  doing  work  on  the  road.8 


presence  thereon  of  an  obstruction,  as  well  as 
when  there  is  a  physical  disturbance  or  injury 
to  the  roadbed.  Whitney  v.  Ticonderoga,  127 
N.  Y.  40. 

1.  Rhode  Island. — -Gen.  Laws  (1896),  c.  72, 
§§  11,  12.  The  duty  of  the  municipality  is  de- 
termined by  the  provision  in  section  1  of  the 
same  chapter,  that  it  shall  keep  the  highway 
in  repair  and  mended  so  that  the  same  may  be 
"  safe  and  convenient  for  travelers,"  and  this 
requires  not  absolute  but  reasonable  safety 
only.  McCloskey  v.  Moies,  19  R.  I.  297.  See 
also  Bennett  v.  Fifield,  13  R.  I.  139,  43  Am. 
Rep.  17;  Wixon  v.  Newport,  13  R.  I.  454,  43 
Am.  Rep.  35;  Yeaw  v.  Williams,  15  R.  I.  20. 

2.  South  Carolina.  —  Civ.  Stat.  (1893),  §  1169. 
And  see  the  title  Counties,  vol.  7,  p.  952,  note. 

3.  West  Virginia.  —  Code  (1891),  c.  43,  §  53. 
See  Phillips  v.  Ritchie  County,  31  W.  Va.  477; 
Moore  v.  Huntington,  31  W.  Va.  842;  Chap- 
man v.  Milton,  31  W.  Va.  384;  Biggs  v.  Hunt- 
ington, 32  W.  Va.  55. 

4.  Wisconsin.  —  Stat.  (1898),  §  1339.  See 
Schroth  v.  Prescotl,  63  Wis.  652;  Adams  v. 
Oshkosh,  71  Wis.  49;  Bogie  v.  Waupun,  75 
Wis.  1;  Goeltz  v.  Ashland,  75  Wis.  642;  Smal- 
ley  v.  Appleton,  75  Wis.  18. 

5.  Vermont.  —  Laws  1880,  No.  62;  amended 
Laws  1882,  No.  13. 

Prior  to  1880,  towns  were  l'able  for  damages 
that  arose  from  the  insufficiency  or  want  of  re- 
pair of  their  highways.  Ford  v.  Braintree,  64 
Vt.  144.  See  also  Willard  v.  Sherburne,  59  Vt. 
361;  Wilkins  v.  Rutland,  61  Vt.  336. 

6.  No  Extension  by  Construction  —  Connecti- 
cut. —  Bartram  v.  Sharon,  71  Conn.  686. 

Maine.  —  Moulton  v.  Sanford,  51  Me.  127; 
Brown  v.  Skowhegan,  82  Me.  273. 

Michigan.  —  Detroit  v.  Putnam,  45  Mich. 
263. 

Rhode  Island.  —  Taylor  v.  Peckham,  8  R.  I. 
349,  91  Am.  Dec.  235. 

Wisconsin.—  Smalley  z  .  Appleton,  75  Wis.  18. 
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7.  Assumption  of  Control  by  Municipality  — 

United  States.  —  New  York  v.  Sheffield,  4  Wall. 
(U.  S.)  189. 

Illinois.  —  Champaign  v.  Patterson,  50  111. 
62;  Roodhouse  v.  Christian,  55  111.  App.  107, 

Indiana. —  Aurora  v.  Colshire,  55  Ind.  484; 
Goshen  v.  Myers,  119  Ind.  196. 

Maryland.  —  Kennedy  v.  Cumberland,  65 
Md.  514,  57  Am.  Rep.  346. 

Michigan.  — Will  v.  Mendon,  108  Mich.  251. 

Minnesota.  —  Phelps  v.  Mankato,  23  Minn. 
276. 

Missouri.  —  Maus  v.  Springfield,  101  Mo. 
613,  20  Am.  St.  Rep.  634. 

New  Hampshire.  —  Stark  v.  Lancaster,  57  N. 
H.  88. 

New  York.  —  Sewell  v.  Cohoes,  75  N.  Y.  45, 
31  Am.  Rep.  418;  McVee  v.  Watertown,  92  Hun 
(N.  Y.)  306;  Pomfrey  v.  Saratoga  Springs, 
104  N.  Y.  459;  Wakeman  v.  Wilbur,  147  N.  Y. 

657. 

Washington.  —  Taake  v.  Seattle,  18  Wash. 
178 

West  Virginia.  —  Wilson  v.  Wheeling,  19 
W.  Va.  325,  42  Am.  Rep.  780;  Phillips  v. 
Huntington,  35  W.  Va.  406. 

Wisconsin.  —  Houfe  v.  Fulton,  34  Wis.  608, 
17  Am.  Rep.  463.  Compare  Green  v.  Bridge 
Creek,  38  Wis.  449,  20  Am.  Rep.  18. 

"  How  the  street  became  such  —  whether  by 
formal  official  action  of  the  city  in  accepting 
its  dedication  or  by  acceptance  by  user  on  the 
part  of  the  public — is  immaterial  so  far  as 
concerns  the  duty  of  the  municipal  corpora- 
tion to  keep  it  in  such  condition  as  to  be  safe 
for  the  public  to  travel  along."  Phelps  v. 
Mankato,  23  Minn.  279,  approved  in  Schafer  v. 
New  York,  12  N.  Y.  App.  Div.  384;  Sewell 
v.  Cohoes,  75  N.  Y.  45,  31  Am.  Rep.  418. 

8.  Work  and  Repairs  —  Kentucky.  —  Hender- 
son v.  White,  (Ky.  1899)  49  S.  W.  Rep.  764,  20 
Ky.  L.  Rep.  1525. 

Michigan.  —  Will  v.  Mendon,  108  Mich.  251. 
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In  New  Hampshire,  however,  it  is  held  that  the  defendant  municipality  may 
show  that  the  highway  was  not  established  in  the  statutory  method,  in  view 
of  a  statutory  provision  that  highways  shall  be  established  only  by  statutory 
proceedings  or  by  user  for  twenty  years.1  Mere  irregularities,  however,  in 
the  proceedings  do  not  constitute  a  defense.2 

Highways  Constructed  by  Others.  —  On  the  principle  above  stated  a  municipality 
has  been  held  to  be  liable  for  injuries  received  on  a  highway  within  its  control, 
although  the  highway,  or  the  defective  part  thereof,  had  been  constructed  by 
another;3  and  accordingly  a  municipality  is  liable  for  injuries  caused  by 
defects  in  a  sidewalk  originally  constructed  by  the  abutting  owner  and  after- 
wards used  by  the  public  with  the  knowledge  of  the  municipality,'4  and  in 
such  a  case,  it  being  the  duty  of  the  municipality  to  control  the  sidewalks 
within  its  limits,  the  assumption  of  such  control  will  be  presumed.5 

User  by  the  Public  is  conceded  to  be  evidence  that  the  road  is  a  public  high- 
way;6 but  it  is  said  that  such  user  alone,  without  a  positive  act  on  the  part 

Nebraska.  —  Kinney  v.  Tekamah,  30  Neb. 
605;  Chadron  v.  Glover,  43  Neb.  732. 

New  Hampshire.  —  Willey  v.  Portsmouth,  35 
N.  H.  303. 

New  York.  —  Hiller  v.  Sharon  Springs,  28 
Hun  (N.  Y.)  34:6 ;  Clapper  v.  Waterford,  62 
Hun  (N.  Y.)  170;  McCormick  v.  Amsterdam, 
(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  272;  Sauls- 
bury  v.  Ithaca,  94  N.  Y.  27,  46  Am.  Rep.  122; 
Jewhurst  v.  Syracuse,  108  N.  Y.  303. 

Pennsylvania.  —  Dalton  v.  Upper  Tyrone 
Tp.,  137  Pa.  St.  18. 

Vermont.  —  Dickinson  v.  Rockingham,  45 
Vt.  99:  Poiter  v.  Castleton,  53  Vt.  435. 

Wisconsin.  —  Houfe  v.  Fuhon,  34  Wis.  608, 
17  Am.  Rep.  463;  Cartright  v.  Belmoni,  58 
Wis.  370. 

So  it  was  held  that  a  town  was  liable  for  in- 
juries received  through  defects  in  a  private 
road  which  was  temporarily  adopted  by  the 
town  authorities  as  a  substitute  for  a  highway 
which  was  not  in  condition  for  use.  Dickin- 
son v.  Rockingham,  45  Vt.  99. 

4.  Sidewalks  —  Illinois.  —  Champaign  v.  Mc- 
Innis,  26  111.  App.  338;  Bloomington  v.  Bay, 
42  111.  503;  Marseilles  v.  Howland,  124  111. 
547;  Mansfield  v.  Moore,  124  111.  133;  Hogan 
v.  Chicago,  168  111.  559. 

Kansas.  —  Topeka  v.  Sherwood,  39  Kan.  690. 
Massachusetts.  —  Weare   v.    Fitchburg,  no 
Mass.  334. 

Minnesota.  —  Graham  v.  Albert  Lea,  48 
Minn.  206. 

Missouri.  —  Oliver  v.  Kansas  City,  69  Mo.  79. 
Nebraska.  —  Fox  worthy  v.  Hastings,  25  Neb. 
133- 

New  Hampshire.  —  Lambert  v.  Pembroke, 
66  N.  H.  280. 

New  York.  —  Law  v.  Kingslcy,  82  Hun  (N. 
Y.)  76;  Saulsbury  v.  Ithaca,  94  N.  Y.  27,  46 
Am.  Rep.  122. 

Vermont.  —  Potler  v.  Castleton,  53  Vt.  435. 
Virginia.  — Ormc  v.  Richmond,  79  Va.  86. 
Wisconsin.  —  Hill  v.  Fond  du  Lac,  56  Wis. 
242. 

5.  Assumption  of  Control  Presumed.  —  Shan 
non  v.  Tama  City,  74  Iowa  22;  Fuller  v.  Jack- 
son, 82  Mich.  480. 

6.  User  by  Public.  —  Guthrie  v.  New  Haven, 
31  Conn.  308;  Taylor  v.  Woburn,  130  Mass. 
494;  Kennedy  v.  Le  Van,  23  Minn.  513;  Maus 
v.  Springfield,  101  Mo.  617,  20  Am.  St.  Rep 
634;  Musick  v.  Latrobc,  184  Pa.  St.  375. 


Minnesota.  —  Lindholm  v.  St.  Paul,  19  Minn. 
245;  Treise  v  St.  Paul,  36  Minn.  527. 

Nebraska.  —  Plattsmouth  v.  Mitchell,  20 
Neb.  228;  Imperial  v.  Wright,  34  Neb.  732. 

New  York.  —  Greenberg  v.  Kingston,  (Supm. 
Ct.  Gen.  T.)  22  N.  Y.  Supp.  511. 

Texas.  —  Waxahachie  v.  Connor,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  693. 

Vermont.  —  Whitney  v.  Essex,  42  Vt.  520; 
Folsom  v.  Underhill,  36  Vt.  580;  Coates  v. 
Canaan,  51  Vt.  131. 

Wisconsin.  —  Codner  v.  Bradford,  3  Chand. 
(Wis.)  291,  3  Pin.  (Wis  )  259. 

Statutes  in  Maine  and  Massachusetts  provide 
that  the  municipality  sued  for  an  injury  occa- 
sioned by  a  defect  in  a  highway  shall  not  deny 
the  location  thereof  if,  within  six  years  before 
the  injury,  it  has  made  repairs  thereon.  Gil- 
patrick  v.  Biddeford,  51  Me.  182,  54  Me.  93; 
Hayden  v.  Attleborough,  7  Gray  (Mass  )  338; 
Taylor  v.  Woburn,  130  Mass.  494. 

In  Michigan  the  statute  restricts  liability  on 
the  part  of  the  municipality  to  highways  which 
have  been  in  use  for  ten  years.  McKeller  v. 
Monitor  Tp.,  78  Mich  485. 

1.  New  Hampshire  Decisions.  —  Haywood  v. 
Charlestown,  34  N.  H.  23;  Smith  v.  Northum- 
berland, 36  N.  H.  38;  Hall  v.  Manchester,  39 
N.  H.  295;  Tilton  v.  Pittsfield,  58  N.  H.  327; 
Weni worth  v.  Rochester,  63  N.  H.  244.  See 
also  Stevens  v.  Nashua,  46  N.  H.  192. 

2.  Irregularities  in  Proceedings.  —  Raymond 
v.  Griffin,  23  N.  II.  340;  Proctor  v.  Andover, 
42  N.  H.  348;  Hardy  v.  Keene,  54  N.  H.  451; 
Home  v.  Rochester,  62  N.  H.  347;  Randall  v. 
Conway,  63  N.  H.  513;  Norris  v.  Haverhill,  65 
N.  H.  89. 

3.  Adoption  of  Highway  Laid  Out  or  Improved 

by  Others  —  California.  —  Barton  v.  McDonald, 
81  Cal.  265;  Schulte  v.  North  Pac.  Transp. 
Co..  50  Cal.  593. 

Illinois.  —  Flora  v.  Nancy,  136  III.  45. 

Indiana.  —  Aurora  v.  Colshire,  55  Ind.  484; 
Aurora  v.  Bitner,  100  Ind.  396. 

Kansas.  —  Roscdale  v.  Golding,  55  Kan.  167; 
Wallace  v.  Evans,  43  Kan.  513. 

Maine.  —  Bradbury  v.  Benton,  69  Me.  194. 

Massachusetts. — Aston  v.  Newton,  134  Mass. 
507,  45  Am.  Rep.  347;  Kellogg  v.  Northamp- 
ton, 8  Gray  (Mass.)  504;  Weare  v.  Fitchburg, 
110  Mass.  334. 

Minnesota.  —  Graham  v.  Albert  Lea,  48 
Minn.  201. 
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of  the  municipality  showing  an  assumption  of  control,  is  not  sufficient  to 
render  the  municipality  liable  for  defects.1  In  New  York,  however,  it  is 
stated  that  a  city  is  liable  if  it  suffers  the  public  to  treat  the  land  as  an 
ordinary  street.8 

Upon  the  Incorporation  or  Extension  of  a  Municipality  proper,  such  as  a  city,  SO  as  to 
include  highways  which  have  previously  been  under  the  jurisdiction  or  super- 
vision of  the  highway  officers  of  a  county  or  town,  the  duty  to  maintain  and 
repair  such  highways  is  generally  transferred  to  the  municipality,  and  the 
county  or  town  is  relieved  therefrom.3  This  may,  however,  not  be  so  in  view 
of  particular  statutory  provisions.4  The  municipality  may  be  liable  for  defects 
even  which  existed  at  the  time  of  its  incorporation,  if  it  failed  to  exercise 
proper  diligence  in  removing  them,5  but  it  is  not  jointly  liable  with  a  town 
because  the  highway  officers,  who  were  guilty  of  negligence  in  failing  to  repair 
a  defect,  were  elected  in  part  by  the  vote  of  a  portion  of  territory  which  was 
afterwards  incorporated  into  the  city.6 

b.  Newly  Established  Highway.  —  A  municipality  is  liable  for  defects 
in  a  new  highway  as  soon  as  the  latter  is  actually  opened  for  public  travel,7 
and  the  fact  that  the  time  fixed  for  the  completion  of  the  work  of  construction 
has  not  elapsed  is  immaterial.8  The  fact,  however,  that  the  municipality  has 
accepted  the  dedication  of  a  highway  does  not  impose  a  liability  to  keep  the 
dedicated  land  in  repair  until  the  municipality,  in  some  appropriate  manner, 
has  sanctioned  its  use  by  the  public.9 

c.  Discontinued  Highway. — After  the  discontinuance  of  a  highway, 
the  municipality  is  in  general  not  liable  for  defects  therein,10  but  it  is  liable  if 
such  discontinued  highway  is  in  a  dangerous  condition,  but  apparently  open 
to  travel,  and  it  fails  to  establish  barriers  or  warnings  to  prevent  the  use 
thereof.11 

3.  Municipal  Duties  and  Liabilities  in  General  —  a.  ORDINARY  AND  REASON- 
ABLE Care.  —  The  general  obligation  on  the  part  of  the  municipal  corpora- 
tion is  to  use  ordinary  and  reasonable  care  to  keep  the  highways  in  a  safe  and 
proper  condition,13  though  its  liability  may  be  independent  of  the  exercise  of 

1.  Insufficient  to  Show  Municipal  Liability.  —  111.  241,  95  Am.  Dec.  590;  Aurora  v.  Pulfer, 

Folsom  v.  Underhill,  36  Vt.  589;  Tower  v.  56  III.  270. 

Rutland,  56  Vt.  28.  Maine.  —  Lowell   v.  Moscow,  12  Me.  300; 

2.  Contrary  Decision.  — Schafer  v.  New  York,  Bradbury  v.  Benton,  69  Me.  194. 

154  N.  Y.  466,  affirming  12  N.  Y.  App.  Div.  Massachusetts.  —  Bliss  v.  Deerfield,  13  Pick. 

384.    And  see  Austin  v.  Ritz,  72  Tex.  403.  (Mass.)  102;   Drury   v.  Worcester,  21  Pick. 

3.  Incorporation  or  Extension  of  Municipality  (Mass.)  44. 

—  Alabama.  —  McCain  v.  State,  62  Ala.  138.  Nebraska.  —  Omaha  v.   Richards,  49  Neb. 

Arkansas.  —  Fitzgerald  v.  Saxton,  58  Ark.  244. 

494.  New  York.  —  Seymour  v.  Salamanca,  137  N. 

Illinois.  —  Snell  v.  Chicago,  133  111.  413.  Y.  364;  McNish  v.  Peekskill,  22  N.  Y.  App. 

Indiana.  —  Frankfort  v.  Coleman,   19  Ind.  Div.  631,  48  N.  Y.  Supp.  210.    And  see  Schafer 

App.  368.  v.  New  York,  154  N.  Y.  466. 

Iowa.  —  McCullom  v.  Black  Hawk  County,  8.  Blaisdell  v.  Portland,  39  Me.  113;  Loker 

21  Iowa  409.  v.  Damon,  17  Pick.  (Mass.)  284. 

Kansas.  —  Rosedale  v.  Golding,  55  Kan.  167.  9.  Taubman  v.  Lexington,  25  Mo.  App.  226; 

New  York.  —  Nelson  v.  Canisteo,  100  N.  Y.  Bassett  -'.  St.  Joseph,  53  Mo.  303,  14  Am.  Rep. 

89;   Richards  v.  New  York,  48  N.  Y.  Super.  446;  Downend  v.  Kansas  City,  71  Mo.  App. 

Ct.  315.  529;  Brennan  v.  St.  Louis,  92  Mo.  4S2 ;  Hunter 

Ohio.  —  Steubenville  v.   King,  23  Ohio  St.  v.  Weston,  111  Mo.  176;  Meiners  v.  St.  Louis, 

610.  130  Mo.  274;  Baldwin  -•.  Springfield,  141  Mo. 

South  Carolina.  —  Pope  v.  Road  Com'rs,  12  212:  Imperial  v.  Wright,  34  Neb.  732. 

Rich.  L.  (S.  Car.)  407.  10.  Discontinued  Highway.  —  Tinker  r.  Rus- 

Texas.  —  State  v.  Jones,  18  Tex.  874.  sell,  14  Pick.  (Mass.)  279;  Horey  v.  Haver- 

4.  Mead  v.   Derby,  40  Conn.  205;  McNeal  straw,  124  N.  Y.  273. 

Pipe,  etc.,  Co.  v.  Lippincott,  57  N.  J.  L.  540.  11.  Munson  v.  Derby,  37  Conn.  298,  9  Am. 

5.  Nelson  v.  Canisteo,  100  N.  Y.  89;  Scran-  Rep.  332;  Bills  v.  Kaukauna,  94  Wis.  310. 
ton  v.  Catterson,  94  Pa.  St.  202.  12.  Ordinary    Care    Required — Delaware. — 

6.  Embler  v.  Wallkill,  132  N.  Y.  222.  Harrigan  v.  Wilmington,  8  Houst.  (Del.)  140. 

7.  Liability  Attaches  When  Highway  Opened  for  Illinois.  —  Streator  v.  Liebendorfer,  71  111. 
Travel  —  Illinois.  —  Joliet  v.  Verley,  35  111.  App.  625;  Roodhouse  v.  Christian,  158  111.  137; 
58,  85  Am.  Dec.  342;  Chicago  v.  Martin   49  Rock  Island  1.  Drost,  71  111.  App.  613. 
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such  care  under  a  particular  statute.1  It  follows  that  the  municipality  is  not 
an  insurer  or  guarantor  of  the  safety  of  the  highways,  and  consequently  may 
not  be  liable  for  injuries  even  though  the  person  injured  was  in  the  exercise  of 
due  care.8  Nor  is  it  liable  for  injuries  resulting  from  extraordinary  accidents 
which  ivould  not  be  guarded  against  in  the  exercise  of  reasonable  care  and 
skill,  even  though  the  accident  would  not  have  happened  had  the  highway 
been  differently  constructed  or  had  some  slight  imperfection  not  existed 
therein.3 

Opportunity  to  Remove  Defect.  —  So  the  question  whether  the  municipality  is 
liable  for  not  having  removed  or  repaired  a  defect  after  having  received  notice 
thereof  is  dependent  upon  whether  it  had  a  reasonable  opportunity  and  time 
so  to  do  between  the  receipt  of  notice  thereof  and  the  happening  of  the 
accident.  * 

b.  Ordinary  Travel  Only  to  Be  Considered.  —  The  obligation  is  to 
keep  a  road  in  a  safe  condition  for  ordinary  travel  only,  and  hence  the  munici- 
pality is  not  bound  to  maintain  it  so  as  to  insure  the  safety  of  reckless  drivers  5 
or  of  bicycle  riders  as  distinct  from  other  users  of  the  road.6 

c.  Special  Conditions  of  Municipal  Action.  —  It  has  been  held  that 
where  a  statute  requires  that  a  highway  shall  be  kept  in  a  reasonably  safe 


Indiana.  —  Michigan  City  v.  Boeckling,  122 
Ind.  39. 

Kansas.  —  Jansen  v.  Atchison,  16  Kan.  358; 
Eudora  v.  Miller,  30  Kan.  494. 

Michigan.  —  Medina  Tp.  v.  Perkins,  48  Mich. 
67;  Moore  v.  Kenockee,  75  Mich.  332. 

Mississippi.  —  Nesbitt  v.  Greenville,  69  Miss. 
22,  30  Am.  St.  Rep.  521. 

Missouri.  —  Squires  v.  Chillicothe,  89  Mo. 
226. 

New  York.  —  Hunt  v.  New  York,  109  N.  Y. 
134;  Lane  v.  Hancock,  142  N.  Y.  510. 

Pennsylvania.  —  Miller  v.  Bradford,  186  Pa. 
St.  164. 

Virginia.  —  Moored.  Richmond,  85  Va.  538. 

1.  Requirement   of  Particular   Statute.  —  See 

George  v.  Haverhill,  I  to  Mass.  511;  Prindle 
V.  Fletcher,  39  Vt.  256;  Ward  v.  Jefferson,  24 
Wis.  342;  Burns  v.  Elba,  32  Wis.  605. 

2.  No  Guaranty  of  8afety  —  United  States.  — 
Barnes  v.  District  of  Columbia,  91  U.  S.  540. 

Connecticut.  —  Wilson  v.  Granby,  47  Conn. 
73,  36  Am.  Rep.  51. 

Indiana.  —  Indianapolis  v.  Cook,  99  Ind.  10. 

New  York.  —  Hunt  v.  New  York,  109  N.  Y. 
134;  Williams  v.  Brooklyn,  33  N.  Y.  App.  Div. 
539- 

Pennsylvania.  —  Burns  v.  Bradford,  137  Pa. 
St.  367. 

Tennessee.  —  Poole  v.  Jackson,  93  Tcnn.  62. 
Texas.  —  Shelley  v.  Austin,  74  Tex.  608. 

3.  Remote  Dangers.  —  McFarland  v.  Emporia 
Tp.,  59  Kan.  568;  Morse  v.  Belfast,  77  Me.  44; 
Lane  v.  Hancock,  142  N.  Y.  510;  Beltz  v. 
Yonkcrs,  148  N.  Y.  67;  Waller  v.  Hebron,  5  N. 
Y.  App.  Div.  577;  Bishop  v.  Schuylkill  Tp., 
(Pa.  1887)  8  Atl.  Rep.  449. 

So  it  was  held  that  a  town  is  not  liable  for 
injuries  caused  by  a  hole  in  a  highway,  three 
or  four  inches  deep  and  several  feet  in  length 
and  basin-like  in  its  shape,  since  it  could  not 
have  been  anticipated  that  the  presence  of 
such  a  hole  would  result  in  injuries.  Grant 
v.  Enfield,  11  N.  Y.  App.  Div.  358. 

4.  Repairs  Within  Reasonable  Time  After  Notice 
—  Connecticut.  —  Davis  v.  Guilford,  55  Conn. 
357;  Cummings  7'.  Hartford,  70  Conn.  115. 
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Illinois.  —  Chicago  v.  Hoy,  75  111.  530; 
Decatur  v.  Besten,  169  111.  340,  affirming  69  111. 
App.  410. 

Indiana.  —  Logansport  v.  Justice,  74  Ind. 
378,  39  Am.  Rep.  79. 

Michigan.  —  Burleson  v.  Reading,  110  Mich. 
512;  McKormick  v.  West  Bay  City,  no  Mich. 
265;  Handy  v.  Meridian  Tp.,  114  Mich.  454. 

Missouri.  —  Barr  v.  Kansas  City,  105  Mo. 
550;  Richardson  v.  Marceline,  73  Mo.  App.  360. 

New  Hampshire.  —  Hubbard  v.  Concord,  35 
N.  H.  52,  69  Am.  Dec.  520. 

New  York.  —  Farman  v.  Ellington,  46  Hun 
(N.  Y.)  41 ;  Smith  v.  Rochester,  79  Hun  (N.  Y.) 
174- 

Tennessee.  —  Knoxville  v.  Bell,  12  Lea 
(Tenn.)  157. 

Vermont.  —  Ozier  v.  Hinesburgh,  44  Vt.  220; 
Spear  v.  Lowell,  47  Vt.  692. 

Wisconsin.  —  McCabe  v.  Hammond,  34  Wis. 
590;  Bloor  v.  Delafield,  69  Wis.  273. 

Illustrations  of  Reasonable  Time.  —  So  it  was 
held  that  when  the  overseer  of  the  highway 
district  received  notice  on  Saturday  ni^ht  or 
on  Sunday  morning  he  might  be  bound  to 
make  repairs  on  Sunday,  or  at  least  to  adopt 
measures  to  prevent  accidents,  unless  the  de- 
fect was  so  open  and  visible  that  it  might  be 
easily  avoided.  Alexander  v.  Oshkosh,  33 
Wis.  277;  Bloor  v.  Delafield,  69  Wis.  273. 

And  when  notice  of  a  hole  was  received  at 
nine  o'clock  A.  M.,  it  was  held  that  a  warning 
signal  should  have  been  erected  by  one  o'clock 
P.  It.,  the  lime  of  the  accident.  Bradford  v. 
Anniston,  92  Ala.  349,  25  Am.  St.  Rep.  60. 

5.  Ordinary  Travel  Only  to  Be  Considered.  — 
Walker  v.  Vicksburg,  71  Miss.  899. 

6.  Sutphcn  v.  North  Hempstead,  80  Hun  (N. 
Y.)  409.  See  generally  the  title  Bicyci.es,  vol. 
4.  P-  15- 

So  a  town  was  liable  for  an  injury  to  an  ele- 
phant driven  over  the  highway  with  due  care, 
only  if,  in  the  opinion  of  the  jury,  it  was 
proper  to  make  such  use  of  the  highway  under 
the  circumstances.  Gregory  v.  Adams,  14 
Gray  (Mass.)  242.  And  sec  the  title  Bridges, 
vol.  4,  p.  935. 
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condition,  the  fact  that  the  township  is  obliged  to  act  through  officers  will 
not  excuse  negligence  that  would  not  be  tolerated  in  an  individual;1  but 
elsewhere  it  is  stated  that  courts  and  juries  should  consider  the  unavoidable 
delay  often  attending  the  action  of  municipal  authorities,  and  financial  and 
other  embarrassments.3  Nor  can  a  municipality  excuse  its  failure  to  repair 
by  showing  that  its  officers  or  servants  were  negligent  3  or  by  showing  that 
particular  officers  or  employees  were  directed  to  repair  the  defect  in  question.4 

d.  Amount  of  Use  of  Highway.  —  The  duty  of  the  municipality  as 
regards  a  highway  is,  it  seems,  affected  by  the  amount  of  use  of  such  high- 
way,'"5 but  this  does  not  affect  its  duty  to  keep  every  highway  within  its  limits 
in  a  reasonably  safe  condition.6  And  a  town  is  not,  as  a  matter  of  law,  free 
from  liability  on  account  of  a  loose  plank  in  a  sidewalk,  merely  because  it  con- 
tains a  population  of  only  five  or  six  hundred  people.7 

e.  Total  Extent  of  Highways.  —  It  is  stated  that  the  fact  that  the 
total  extent  of  the  highways  in  the  municipality  is  very  considerable  does  not 
affect  its  obligation  to  keep  them  free  from  defects.8  This  statement  was 
made,  however,  in  reference  to  cities,  and  a  different  view  seems  to  have  been 
taken  in  the  case  of  quasi  municipalities,  such  as  towns.9 

/.  Defective  Plan  of  Construction.  —  The  principle  that  a  munici- 
pality is  not  liable  for  the  adoption  of  a  defective  plan  of  construction,  this 
being  the  exercise  of  a  discretionary  power,  has  been  applied  in  New  York  and 
in  some  early  cases  in  Michigan,  to  the  case  of  highways  defectively  planned,10 
but  such  a  defense  to  an  action  for  injuries  is  ignored  by  the  cases  generally, 
and  when  occasionally  referred  to  has  been  held  to  apply  only  in  case  reason- 


1.  Special  Conditions  of  Municipal  Action.  — 

Handy  v.  Meridian  Tp.,  114  Mich.  454. 

2.  Kunz  v.  Troy,  104  N.  Y.  344,  58  Am.  Rep. 
508. 

3.  Negligence  of  Municipal  Officers.  —  Anna  v. 
Boren,  77  111.  App.  408. 

4.  Direction  to  Third  Persons.  —  Atherton  v, 
Bancroft,  114  Mich.  241;  Parish  v.  Eden,  62 
Wis.  272. 

5.  Amount  of  Use  of  Highway.  —  Davis  v. 
Guilford,  55  Conn.  351;  Fitz  v.  Boston,  4  Cush. 
(Mass.)  365;  Whitfield  v.  Meridian,  66  Miss. 
570.  14  Am.  St.  Rep.  596;  Stark  v.  Lancaster, 
57  N.  H.  88;  Lehmann  v.  Brooklyn,  30  N.  Y. 
App.  Div.  305. 

In  Glasier  v.  Hebron,  131  N.  Y.  447,  Peck- 
ham,  J.,  said:  "  While  it  is  said  that  a 
municipal  corporation  owes  a  duty  of  active 
vigilance  to  see  that  its  streets  and  highways 
are  maintained  in  a  fairly  safe  condition,  yet 
such  expression,  '  active  vigilance,'  is  a  rela- 
tive term.  What  would  be  more  than  active 
vigilance  under  some  circumstances  would  be 
less  than  that  amount  under  others.  A 
thronged  thoroughfare  in  a  populouscity  would 
require  much  more  attention  in  regard  to  its 
condition  as  to  safety  on  the  part  of  the  officers 
of  the  corporation  than  would  any  ordinary 
highway  running  through  a  sparsely  settled 
district  of  a  town,  and  not  along  what  might 
be  regarded  as  a  dangerous  piece  of  country." 

6.  Davis  v.  Guilford,  55  Conn.  351;  Flora  v. 
Naney,  136  111.  45;  Decatur  v.  Besten,  169  111. 
340. 

7.  Population  of  Municipality.  —  Graham  v. 
Oxford,  105  Iowa  705. 

8.  Extent  of  Highways  Requiring  Supervision. 

—  Lindsay  v.  Des  Moines,  68  Iowa  368; 
Lincoln  v.  Smith,  28  Neb.  762. 

9.  Medina  Tp.  v.  Perkins,  48  Mich.  67;  Lane 
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v.  Hancock,  142  N.  Y.  510.  And  see  O'Con- 
nor v.  Otonabee  Tp.,  35  U.  C.  Q.  B.  73.  See 
also  infra,  this  section,  Lack  of  Means  for 
Repair. 

10.  Defective  Plan  of  Construction—  Municipality 
Not  Liahle. —  Detroit  v.  Beckman,  34  Mich. 
125,  22  Am.  Rep.  507;  Lansing  v.  Toolan,  37 
Mich.  152;  Urquhart  v.  Ogdensburg,  91  N.  Y. 
67,  43  Am.  Rep.  655;  Monk  v.  New  Utrecht, 
104  N.  Y.  552;  Watson  v.  Kingston,  114  N.  Y. 
88;  Roach  v.  Ogdensburg,  80  Hun  (N.  Y.)  467. 

On  this  theory  it  was  held  that  a  municipal- 
ity was  not  liable  for  an  accident  caused  by  a 
defect  in  the  plan  of  constructing  a  sidewalk, 
which  consisted  in  making  the  slope  thereof 
too  great.  Urquhart  v.  Ogdensburg,  91  N.  Y. 
67,  43  Am.  Rep.  655.  Compare  Ford  v.  Des 
Moines,  106  Iowa  94. 

Failure  to  Erect  a  Barrier  between  the  high- 
way and  a  dangerous  excavation  or  declivity 
has  been  held  not  to  be  a  defect  in  the  plan  so 
as  to  exempt  the  municipality  from  liability. 
Maxim  v.  Champion,  50  Hun  (N.  Y.)  88, 
affirmed  119  N.  Y.  626;  Wood  v.  Gilboa,  76 
Hun  (N.  Y.)  175.  And  see  Lane  v.  Hancock, 
(Supm.  Ct.  Gen.  T.)  22  N.  Y.  Supp.  470. 

Effect  of  Statute.  —  In  Malloy  v.  Walker  Tp., 
77  Mich.  448,  it  was  decided  that  where  the 
statute  required  municipalities  to  keep  high- 
ways in  good  repair,  and  safe  and  convenient 
for  public  travel,  a  municipality  could  not 
construct  a  dangerous  and  unsafe  road  and 
shield  itself  behind  its  legislative  power  to 
adopt  a  particular  plan  and  method  of  build- 
ing the  road,  although  it  bad  been  decided, 
before  the  passage  of  the  statute,  that  such 
choice  of  a  plan  was  a  defense  in  such  an 
action.  See  Detroit  v.  Beckman,  34  Mich.  125, 
22  Am.  Rep.  507;  Lansing  v.  Toolan,  37  Mich. 
152. 
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able  care  and  skill  were  used  in  the  choice  of  a  plan.1 

g.  Action  of  Elements.  —  While  the  municipality  is  liable  for  defects 
resulting  from  natural  as  well  as  artificial  causes,2  it  has  been  held  to  be  under 
no  obligation  to  take  precautions  against  an  extraordinary  flood  or  storm;  3 
nor  is  it  liable  for  the  swampy  and  miry  condition  of  the  road  resulting 
entirely  from  the  weather  and  the  nature  of  the  soil.4  But  where  it  adopts  a 
method  of  street  construction  which,  under  the  natural  and  ordinary  action  of 
the  elements,  will  render  travel  dangerous,  the  municipality  is  as  subject  to 
liability  for  such  dangerous  condition  as  if  it  had  created  such  condition  in 
the  first  instance,  without  the  intervention  of  the  weather.5 

COST  OF  Work.  —  It  has  been  held  that  in  determining  whether  the 
municipality  has  exercised  reasonable  diligence  in  making  repairs  it  is  proper 
to  consider  the  total  extent  of  the  highways  within  the  jurisdiction  and  the 
amount  of  money  probably  available  for  expenditure  upon  the  roads,  together 
with  the  probable  expense  of  the  particular  work  under  consideration.6  In 
New  Hampshire,  however,  the  financial  ability  of  the  town  and  the  expense  of 
the  particular  repair  are  considered  in  no  way  to  affect  the  duty  of  the  town.7 

i.  Lack  of  Means  for  Repair.  — That  the  municipality  or  its  officers 
are  without  means  to  make  repairs  will,  it  has  been  held,  exempt  it  from  lia- 
bility for  failure  to  make  them,  but  this  view  does  not  everywhere  prevail.** 
There  must  be  not  only  a  lack  of  funds  for  the  work,  but  also  a  lack  of  ability 
to  procure  them  9  or  to  have  the  work  done  in  any  way;  and  it  has  accord- 


1.  Plan  Manifestly  Unsafe.  —  Gould  v.  Topeka, 
32  Kan.  485;  Blyhl  v.  Waterville,  57  Minn. 
115,  47  Am.  St.  Rep.  596;  Conlon  v.  St.  Paul, 
70  Minn.  216;  Circleville  v.  Sohn,  59  Ohio  St. 
285;  Prideaux  v.  Mineral  Point,  43  Wis.  513, 
23  Am.  Rep.  558.  See  also  Birmingham  v. 
Lewis,  92  Ala.  352. 

2.  Defects  from  Natural  Causes.  —  Tripp  v. 
Lyman,  37  Me.  250;  Monies  v.  Lynn,  121 
Mass.  442:  Palmer  v.  Portsmouth,  43  N.  H. 
265.  See  also  infra,  this  section,  Snow  and 
Ice. 

3.  Extraordinary  Flood  or  Storm.  —  Hopkins 
7..  Rush  River,  70  Wis.  10;  Oak  Harbor  v. 
Kallagher,  52  Ohio  St.  183,  in  which  case  the 
municipality  was  held  not  to  be  liable  for  in- 
juries caused  by  the  blowing  down  of  a  bill 
board  in  an  extraordinary  storm. 

4.  Miry  Condition  of  Road.  —  Brendlinger  v. 
New  Hanover  Tp.,  148  Pa.  St.  93. 

5.  Effect  of  Action  of  Elements.  —  Lehmann  v. 
Brooklyn,  30  N.  Y.  App.  Div.  305.  And  see 
Post  v.  Boston,  141  Mass.  189. 

6.  Cost  of  Work. —  Rooncy  v.  Randolph,  128 
Mass.  580;  Hayes  v.  Cambridge,  136  Mass. 
402;  Sanders  v.  Palmer,  154  Mass.  475;  Weeks 
v.  Needham,  156  Mass.  289;  Perry  Tp.  7'.  John, 
79  Pa.  St.  412. 

7.  Winship  v.  Enfield,  42  N  H.  197,  where 
Sargent,  J.,  said  that  the  ability  of  the  town 
to  maintain  the  highway  in  suitable  repair  was 
presumably  considered  in  laying  it  out,  and 
also  called  attention  to  the  fact  that  if  the  town 
was  impoverished  the  cost  of  repair  could  be 
placed  on  the  county. 

8.  Lack  of  Means  for  Repair  Is  Defense  — 
Illinois.  —  Carney  v.  Marseilles,  136  III.  401, 
29  Am.  St.  Rep.  328. 

Mississippi.  —  Whitfield  v.  Meridian,  66 
Miss.  570,  14  Am.  St.  Rep.  596. 

New  York.  —  Hines  v.  Lockport,  50  N.  Y. 
236;  Weed  v.  Ballston  Spa,  76  N.  Y.  336; 
Monk  v.  New  Utrecht,  104  N.  Y.  552;  Young 


v.  Macomb,  11  N.  Y.  App.  Div.  480;  Lane  v. 
Hancock,  67  Hun  (N.  Y.)  623;  Eveleigh  v. 
Hounsfield,  34  Hun  (N.  Y.)  140. 

Contra.  —  Baltimore,  etc..  Turnpike  Road  v. 
State,  63  Md.  573;  Burns  v.  Elba,  32  Wis.  605. 
And  see  Winship  v.  Enfield,  42  N.  H.  197; 
Erie  City  v.  Schwingle,  22  Pa.  St.  384,  60  Am. 
Dec.  87. 

The  Existence  of  Indebtedness  sufficient  to  con- 
sume all  the  available  funds  does  not  excuse  a 
failure  to  make  a  small  repair  of  a  pressing 
character.  Rhines  v.  Royalton,  (Supm.  Ct. 
Gen.  T.)  15  N.  Y.  Supp.  944,  61  Hun  (N.  Y.) 
62a. 

That  at  the  Time  of  the  Injury  there  was  a 
lack  of  funds  to  make  the  repair  is  no  excuse 
if  the  defect  had  existed  for  a  long  time  to  the 
knowledge  of  the  commissioner,  and  he  had 
possessed  sufficient  funds  within  that  time. 
Whitlock  v.  Brighton,  2  N.  Y.  App.  Div.  21. 

9.  Inability  to  Procure  Funds. —  Pomfrey  v. 
Saratoga  Springs,  104  N.  Y.  459;  Ivory  7/. 
Deerpark,  116N.Y.476;  Whitlock  v.  Brighton, 
2  N.  Y.  App.  Div.  21;  Quinn  v.  Sempronius, 
33  N.  Y.  App.  Div.  70;  Wendell  ?'.  Troy,  39 
Barb.  (N.  Y.)  329;  Peach  v.  Utica,  10  Hun  (N. 
Y.)  477.  See  also  Columbus  v.  Ogletree,  102 
Ga.  293. 

Applications  of  Principle.  —  So  under  the  New 
York  statute  making  towns  liable  only  in  case 
the  highway  commissioners  are  liable,  it  was 
held  that  where  the  commissioner  had  no 
funds  in  his  hands,  and  the  town  supervisor 
held  funds  applicable  to  such  purpose,  but  had 
not  paid  them  over  to  the  commissioner 
though  the  latter  had  demanded  them,  the 
town  was  liable  if  the  commissioner  failed  to 
perform  his  full  duty  in  requesting  the  super- 
visor to  pay  to  him  such  funds,  or  in  taking 
measures  to  compel  payment.  Clapper  v. 
Waletford,  131  N.  Y.  382. 

So  it  was  noexcuse  for  failure  to  repair  that 
there  were  no  funds  in  the  treasury,  if  a  tax 
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ingly  been  held  that  such  lack  is  no  defense  if  it  arose  merely  from  failure  to 
levy  proper  taxes,1  or  if  the  abutting  property  owners  may  be  assessed  for  the 
expense,  or  when  the  municipality  has  power  to  call  on  individuals  to  make 
the  repairs.3  And  so  a  town  cannot  defend  on  this  ground  if  it  has  power  to 
have  the  expense  imposed  on  the  county.4 

Discretion  of  Commissioners.  —  The  commissioners  have  discretion  to  apply  the 
funds  in  making  repairs  according  to  what  they  consider  the  comparative 
urgency  of  such  repairs,  and  the  town  is  not  liable  for  an  error  of  judgment  in 
this  respect:5  but  their  discretion  must  be  reasonably  exercised,  and  they 
cannot,  by  determining  to  spend  the  money  otherwise,  excuse  the  failure  to ' 
make  a  necessary  repair  at  a  trifling  expense.6 

Duty  to  Erect  Barriers.  —  If  the  danger  can  be  obviated  by  the  erection  of  tem- 
porary barriers  or  the  placing  of  signals,  the  municipality  will  be  liable  though 
without  funds  to  make  any  repairs.7 

Evidence  and  Burden  of  Proof,  —  Evidence  of  repairs  after  the  accident  is  not 
permissible  for  the  purpose  of  showing  that  there  was  a  sufficiency  of  funds  to 
make  the  repair  at  the  time  of  the  accident.8  The  burden  of  proof  to  show 
want  of  means  for  repair  is  upon  the  municipality,9  and  must  be  pleaded  by 
it  as  a  matter  of  defense.10 

j.  Same  Measure  of  Civil  and  Criminal  Liability.  —  It  has  been 
stated  in  reference  to  liability  under  some  of  the  New  England  statutes  that  it 
exists  only  when  the  facts  are  such  as  would  render  the  municipality  liable  to 
indictment  for  failure  to  keep  the  highway  in  repair,11  but  it  is  not  error  for 
the  court  to  refuse  so  to  instruct  the  jury  if  the  principle  of  liability  is  other- 
wise correctly  stated.13 

4.  Eule  of  Liability  in  England  and  Canada. — -  In  England  and  Canada  the 
municipal  authority  having  control  of  the  highway  is  not  liable,  unless  made 
so  by  special  statute,  for  injuries  caused  by  its  nonfeasance,  as  failure  to 
repair  the  highway,  though  it  is  liable  for  direct  acts  of  misfeasance  on  the 
part  of  its  officers  or  employees  which  create  a  nuisance  in  the  highway.13 

levy  had  already  been  made  against  which  reversing  62  Hun  (N.  Y.)  170,  and  apparently 

warrants  might  be  issued  in  anticipation  of  overruling  Bouton  z.  Thomas,  46  Hun  (N.  Y.) 

its  collection.    Mt.  Vernon  v.  Brooks,  39  111.  6,  and  Stone  v.  Poland,  58  Hun  (N.  Y.)  21. 

App.  426.  9.  Burden  of  Proof.  —  Hover  v.  Barkhoof,  44 

1.  Failure  to  Levy  Taxes.  —  Lombard.  East  N.  Y.  113;  Clapper  v.  Waterford,  131  N.  Y. 
Tawas,  86  Mich.  14;  Whitfield  v.  Meridian,  66  382;  Adsit  v.  Brady,  4  Hill  (N.  Y.)  630,  40  Am. 
Miss.  570,  14  Am.  St.  Rep.  596;  Erie  City  v.  Dec.  305;  Lane  v.  Hancock,  (Supm.  Ct.  Gen. 
Schwingle,  22  Pa.  St.  384,  60  Am.  Dec.  87.  T.)  22  N.  Y.  Supp.  470;  Whitlock  v.  Brighton, 
Compare  Scott  Tp.  v.  Montgomery,  95  Pa.  St.  2  N.  Y.  App.  Div.  21;  Quinn  v.  Sempronius, 
444.  33  N.  Y.  App.  Div.  70;  Bidwell  v.  Murray,  40 

Where  the  statute  required  towns  to  keep  Hun  (N.  Y.)igo;  Getty  v.  Hamlin,  46  Hun  (N. 

their  highways  safe,  it  was  held  that  they  Y.)  1;   Bullock  v.  Durham,  64  Hun  (N.  Y.) 

were  not  freed  from  liability  by  the  expendi-  380. 

ture  of  a  reasonable  sum  in  proportion  to  their  10.  Defense  to  Be  Pleaded.  —  Shartle  v.  Minne- 

taxable  property  in  keeping  the  highway  in  re-  apolis,  17  Minn.  308;  Netzer  v.  Crookston,  59 

pair.    Stone  v.  Langworthy,  20  R.  I.  602.  Minn.  244. 

2.  Power  to  Assess  Cost  on  Abutting  Owners. —  11.  Liability  to  Indictment.  —  Beardsley  v. 
Birmingham  v.  Lewis,  92  Ala.  352;  New  Hartford,  50  Conn.  529,  47  Am.  Rep.  677;  Mer- 
Albany  v.  McCulloch,  127  Ind.  500;  Shelby  v,  rill  v.  Hampden,  26  Me.  234;  Davis  v.  Bangor, 
Clagett,  46  Ohio  St.  549.  See  the  title  Special  42  Me.  522,  66  Am.  Dec.  298;  Howard  v.  North 
or  Local  Assessments.  Bridgewater,  16  Pick.  (Mass.)  189. 

3.  Power  to  Procure  Labor.  —  Weed  v.  Ball-  12.  Instructions. —  Bunker  v.  Gouldsboro,  81 
ston  Spa,  76  N.  Y.  329.  Me.  188;  Goldthwait  v.  East  Bridgewater,  5 

4.  Imposition  of  Cost  on  County.  —  Winship  v.  Gray  (Mass.)  61. 

Enfield,  42  N.  H.  197;  Glaub  v.  Goshen  Tp.,  7  13.  English  Decisions.  —  Young  v.  Davis,  2  H. 

Kulp  (Pa.)  292.  &  C.  197;  Gibson  v.  Preston,  L.  R.  5  Q.  B.  218; 

5.  Discretion  of  Commissioners. — Monk  v.  New  Foreman  v.  Canterbury,  L.  R.  6  Q.  B.  214; 
Utrecht,  104  N.  Y.  552.  Cowley  v.  Newmarket  Local  Board,  (1892)  A. 

6.  Ivory  v.  Deerpark,  116  N.  Y.  476.  C.  345;   Pictou  v.  Geldert,  (1893)  A.  C.  524; 

7.  Duty  to  Erect  Barriers.  —  Birmingham  v.  Thompson  w.  Brighton,  (1894)  1  Q.  B.  332; 
Lewis,  92  Ala.  352;  Carney  v.  Marseilles,  136  Sidney  v.  Bourke,  (1895)  A.  C.  433,  explaining 
111.  401,  29  Am.  St.  Rep.  328.  Bathurst  v.  Macpherson,  4  App.  Cas.  256,  and 

8.  Clapper   v.  Waterford,   131  N.  Y.  382,  overruling  Hartnall  v.  Ryde  Com'rs,  4  B.  &  S. 
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5.  Defects  Created  by  Individuals  —  a.  Municipal  Liability.  —  Whether 
the  municipal  liability  is  or  is  not  based  upon  an  express  statute,  it  is  univer- 
sally held  that  the  obligation  of  the  municipality  to  keep  the  streets  in  repair 
and  free  from  defects  is  of  such  a  primary  character  that  it  is  not  relieved 
from  liability  by  the  fact  that  the  obstruction  or  defect  was  the  creation  of  an 
independent  wrongdoer,1  provided  it  has  notice  thereof  in  time  to  remove  the 


361,  116  E.  C.  L.  361;  Saunders  v.  Holborn 
Dist.  Board  of  Works,  (1895)  1  Q.  B.  64. 

Canada  Decisions.  —  Saint  John  v.  Campbell, 
26  Car..  Sup.  Ct.  1;  Montreal  v.  Mulcair,  28 
Can.  Sup.  Ct.  458;  Mclnnis  v.  Charlotte- 
town,  33  Can.  L.  J.  297;  Lindell  v.  Victoria,  3 
British  Columbia  400;  Smith  v.  Vancouver, 
5  British  Columbia 491 ;  Patterson  v.  Victoria,  5 
British  Columbia  628;  Thomas  v.  Annapolis, 

28  Nova  Scotia  551. 
Statutory  Provision.  —  In  Ontario  the  corpora- 
tion is  made  civilly  liable  for  injuries  caused 
by  failure  to  keep  a  road  or  street  in  repair. 
See  Municipal  Acl,  §  531;  Colbeck  v.  Brant- 
ford  Tp.,  21  U.  C.  Q.  B.  276;  O'Connor  v. 
Otonahee  Tp.,  35  U.  C.  Q.  B.  73;  Hutton  v. 
Windsor,  34  U.  C.  Q.  B.  487;  Ewing  v.  Toronto, 

29  Ont.  197. 
1.  Municipality  Liable  Though  Defect  Created 

by  Another — United  States.  —  Cleveland  v. 
King,  132  U.  S.  295;  Chicago  v.  Robbins,  2 
Black  (U.  S.)4i8;  Serrot  v.  Omaha,  1  Dill.  (U. 
S.)  312. 

Alabama.  —  Birmingham  v.  McCary,  84  Ala. 
470. 

Connecticut.  —  Manchester  v.  Hartford,  30 
Conn.  118;  Jones  v.  New  Haven,  34  Conn.  1; 
Boucher  v.  New  Haven,  40  Conn.  457. 

Florida.  —  Tallahassee  v.  Fortune,  3  Fla.  19, 
52  Am.  Dec.  358. 

Georgia.  —  Savannah  v.  Donnelly,  71  Ga. 
258. 

Indiana.  — Higert  v.  Greencastle,  43  Ind. 
574;  Grove  v.  Ft.  Wayne,  45  Ind.  429,  15  Am. 
Rep.  262;  Centerville  v.  Woods,  57  Ind.  192; 
Elkhart  v.  Ritler,  66  Ind.  136;  Huntington  v. 
Breen,  77  Ind.  29;  Aurora  v.  Bitner,  100  Ind. 
396;  Glantz  v.  South  Bend,  106  Ind.  305. 

Iowa.  —  Rowell  v.  Williams,  29  Iowa  210; 
Powers  v.  Council  Bluffs,  50  Iowa  197. 

Kansas.  —  Atchison  v.  King,  9  Kan.  550; 
Kansas  City  v.  Bradbury,  45  Kan.  381,  23  Am. 
St.  Rep.  731;  Abilene  v.  Cowpcrth wait,  52 
Kan.  324. 

Kentucky.  —  Newport  v.  Miller,  93  Ky.  22. 
Louisiana.  —  Howe  v.  New  Orleans,  12  La. 
Ann.  481. 

Maine. — Springer  v.  Bowdoinham,  7  Me. 
442;  Frost  v.  Portland,  11  Me.  271;  Barstow 
v.  Augusta,  17  Me.  190;  Johnson?'.  Whitefield, 
18  Me.  286,  36  Am.  Dec.  721 ;  French  v.  Bruns- 
wick, 21  Me.  29,  38  Am.  Dec.  250;  State  v. 
Gorham,  37  Me.  451;  Phillips  v.  Veazie,  40 
Me.  96;  Veazie  v.  Penobscot  R.  Co.,  49  Me. 
119;  Wellcome  v.  Leeds,  51  Me.  313. 

Maryland.  —  Baltimore  v.  Pendleton,  15  Md. 
12;  Baltimore  v.  O'Donncll,  53  Md.  no,  36 
Am.  Rep.  395. 

Massachusetts.  —  Davis  v.  Leominster,  I 
Allen  (Mass.)  182;  Day  v.  Milford,  5  Allen 
(Mass.)98;  Snow  v.  Adams,  1  Cush.  (Mass.)443; 
Bacon  v.  Boston,  3  Cush.  (Mass.)  174;  Lowell 
r>.  Spaulding,  4  Cush.  (Mass.)  217.  50  Am.  Dec. 
775,  Fitz  v.  Boston,  4  Cush.  (Mass.)  365  ;  Coggs- 


well  v.  Lexington,  4  Cush.  (Mass.)  307;  Collins 
v.  Dorchester,  6  Cush.  (Mass.)  396;  Raymond 
v.  Lowell,  6  Cush.  (Mass.)  524,  53  Am.  Dec. 
57;  Merrill  v.  Wilbraham,  n  Gray  (Mass.)  154; 
Drake  v.  Lowell,  13  Met.  (Mass.)  292;  Bigelow 
v.  Weston,  3  Pick.  (Mass.)  267;  Currier  v. 
Lowell,  16  Pick.  (Mass.)  170;  Loweil  v.  Boston, 
etc.,  R.  Corp.,  23  Pick.  (Mass.)  24,  34  Am. 
Dec.  33;  Pollard  v.  Woburn,  104  Mass.  84; 
Prentiss  v.  Boston,  112  Mass.  43;  Hawks  v. 
Northampton,  116  Mass.  420;  Burt  v.  Boston, 
122  Mass.  223;  Purple  v.  Greenfield,  138  Mass.  1. 
Michigan.  —  Dotton  v.  Albion,  50  Mich.  129. 
Missouri. — Sch weickhardt  v.  St.  Louis,  2 
Mo.  App.  571;  Bassett  v.  St.  Joseph,  53  Mo. 
290,  14  Am.  Rep.  446;  Fink  v.  St.  Louis,  71 
Mo.  52;  Welsh  v.  St.  Louis,  73  Mo.  71;  Rus- 
sell v .  Columbia,  74  Mo.  480,  41  Am.  Rep.  325  ; 
Brennan  v.  St.  Louis,  92  Mo.  482. 

New  Hampshire.  —  Elliot  v.  Concord,  27  N. 
H.  204;  Johnson  v.  Haverhill,  35  N.  H.  74; 
Willey  v.  Portsmouth,  35  N.  H.  303;  Hall  v. 
Manchester,  40  N.  H.  410;  Clark  v.  Barring- 
ton,  41  N.  H.  44;  Howe  v.  Plainfield,  41  N.  H. 
135;  Palmer  v.  Portsmouth,  43  N.  H.  265; 
Chamberlain  v.  Enfield,  43  N.  H.  356;  State 
1/.  Dover,  46  N.  H.  452;  Hardy  v.  Keene,  52  N. 
H.  370;  Sides  v.  Portsmouth,  59  N.  H.  24. 

New  York. — Wilson  v.  Watertown,  3  Hun 
(N.  Y.)  508;  Wilson  v.  Watertown,  5  Thomp. 
&  C.  (N.  Y.)  579.  3  Hun  (N.  Y.)  508;  Johnson 
v.  Poughkeepsie,  29  N.  Y.  App.  Div.  16; 
Griffin  v.  New  York,  9  N.  Y.  456,  61  Am.  Dec. 
700;  Hickok  v.  Plattsburgh,  16  N.  Y.  161, 
note;  Storrs  v.  Utica,  17  N.  Y.  104,  72  Am. 
Dec.  441;  Wendell  v.  Troy,  39  Barb.  (N.  Y.) 
329;  Requa  v.  Rochester,  45  N.  Y.  129,  6  Am. 
Rep.  52;  Nelson  v.  Canisteo,  100  N.  Y.  89; 
Cohen  v.  New  York,  113  N.  Y.  532,  10  Am.  St. 
Rep.  506;  Pettengill  v.  Yonkers,  116  N.Y.  558, 
15  Am.  St.  Rep.  442. 

North  Carolina.  —  Dillon  v.  Raleigh,  124  N. 
Car.  184. 

Ohio.  —  Toledo  Consol.  St.  R.  Co.  v. 
Sweeney,  8  Ohio  Cir.  Ct.  298,  4  Ohio  Cir.  Dec. 
11;  Circleville  v.  Neuding,  41  Ohio  St.  465. 

Oregon.  —  Farquar  v.  Roscburg,  18  Oregon 
271,  17  Am.  St.  Rep.  732;  McAllister  v. 
Albany,  18  Oregon  426. 

Pennsylvania.  —  Birmingham  v.  Dorer,  3 
Brews.  (Pa.)  69;  West  Chester  v.  Apple,  35  Pa. 
St.  284,  78  Am.  Dec.  336;  Norristown  Moyer, 
67  Pa.  St.  355;  Newlin  Tp.  v.  Davis,  77  Pa.  St. 
317;  Scranton  v.  Cattcrson,  94  Pa.  St.  202; 
Susquehanna  Depot  v.  Simmons,  112  Pa. 
St.  384.  56  Am.  Rep.  317;  Dalton  v.  Upper 
Tyrone  Tp.,  137  Pa.  St.  18;  Gates  v.  Pennsyl- 
vania R.  Co.,  150  Pa.  St.  50;  Boyle  v.  Hazle- 
ton,  171  Pa.  St.  167. 

Rhode  Island.  —  Chapman  v.  Cook,  10  R.  I. 
304.  14  Am.  Rep.  686. 

Vermont.  —  Kclsey  v.  Glover,    15  Vt.  708; 
Willard  v.  Newbury,  22  Vt.  458;  Batty  v.  Dux- 
bury,  24  Vt.  155;  Barber  v.  Essex,  27  Vt.  62. 
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cause  of  the  danger.1  And  it  has  been  held  that  when  the  municipal  liability- 
is  based  upon  a  statute,  the  municipality  and  the  person  originally  creating 
the  defect  are  not  joint  tortfeasors,  so  that  a  judgment  against  the  latter  will, 
before  satisfaction  thereof,  bar  an  action  against  the  municipality.2  But 
obstructions  which  are  not  otherwise  such  as  to  render  the  municipality 
liable  will  not  have  that  effect  merely  because  they  are  placed  by  individuals 
in  the  highway  in  violation  of  a  municipal  ordinance.3  In  Wisconsin  it  is 
held  that  a  statutory  or  charter  provision  that  the  action  by  the  person  injured 
shall  be  first  brought  against  the  person  who  is  primarily  liable  for  the  injury, 
as  having  caused  it,  is  valid.4 

Liability  for  Negligence  of  Railroad  Company.  —  On  the  principle  referred  to  above, 
the  liability  of  the  municipality  for  a  defective  condition  of  the  highway, 
whereby  a  person  is  injured,  is  not  affected  by  the  fact  that  the  defect  results 
primarily  from  the  failure  of  a  railroad  company  authorized  to  construct  its 
road  over  the  highway,  to  perform  its  duty,  generally  expressly  imposed  by 
statute  or  charter,  of  placing  and  maintaining  in  repair  any  part  of  a  highway 
occupied  by  it.5  In  Massachusetts  the  liability  of  the  municipality  for  such 
defects  within  the  location  of  a  steam-railroad  company  is,  it  seems,  affected 
by  the  special  statutes  of  that  state,6  but  there  as  elsewhere  the  municipality 
is  liable  in  case  of  the  failure  of  a  street-railroad  company  properly  to  repair 
the  street. 7 


Washington. — Sproul  v.  Seattle,  17  Wash. 
256. 

Wisconsin.  —  Hammond  v.  Mukwa,  40  Wis. 
35;  Klalt  v.  Milwaukee,  53  Wis.  196,  40  Am. 
Rep.  759. 

Canada.  —  Maxwell  v.  Clarke  Tp.,  4  Ont. 
App.  460;  Atkinson  v.  Chatham,  29  Ont.  518; 
Beech  v.  Montreal,  13  Quebec  Super.  Ct.  187; 
Castor  v.  Uxbridge  Tp.,  39  U.  C.  Q.  B.  113. 

In  Frost  v.  Portland,  n  Me.  274,  Weston,  J., 
said:  "  The  law  looks  not  10  the  cause  of  the 
defect,  or  to  the  remedies  which  a  town  may 
have  over,  or  to  any  cumulative  remedy  which 
the  person  injured  may  have  against  others. 
It  has,  for  adequate  reasons  of  public  policy, 
imposed  upon  towns  both  the  duty  and  the 
liability." 

1.  See  infra,  this  section,  Notice  of  Deject. 

2.  Municipality  and  Individual  Not  Joint  Tort- 
feasors. —  Bennett  v.  Fifield,  13  R.  I.  139,  43 
Am.  Rep.  17. 

3.  Violation  of  Ordinance.  —  Davis  v.  Man- 
chester, 62  N.  H.  422. 

4.  Wisconsin  Rule.  —  Hincks  v.  Milwaukee, 
46  Wis.  559,  32  Am.  Rep.  735;  Amos  v.  Fond 
du  Lac,  46  Wis.  695;  Raymond  v.  Sheboygan, 
70  Wis.  318;  Hiner  v.  Fond  du  Lac,  71  Wis.  74. 

The  action  must  have  been  brought  against 
such  person  with  reasonable  diligence.  Mc- 
Farlane  v.  Milwaukee,  51  Wis.  691. 

Before  proceeding  against  the  city  the  per- 
son injured  must  have  obtained  a  judgment 
and  had  an  execution  against  the  person  pri- 
marily liable  returned  unsatisfied.  Henker  v. 
Fond  du  Lac,  71  Wis.  616. 

5.  Negligence  of  Railroad  Company  —  Florida. 
—  State  v.  Putnam  County,  23  Fla.  632. 

Maine.  —  Phillips  v.  Veazie,  40  Me.  96; 
Wellcome  v.  Leeds,  51  Me.  313. 

Maryland.  —  Eyler  v.  Allegany  County,  49 
Md.  257,  33  Am.  Rep.  249. 

Minnesota.  —  Campbell  v.  Stillwater,  32 
Minn.  308,  50  Am.  Rep.  567. 

New  Hampshire.  —  Elliot  v.  Concord,  27  N. 
H.  204;  State  v.  Dover,  46  N.  H.  452;  Sides  v. 
Portsmouth.  59  N.  H.  24. 
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New  York.  —  Bryant  v.  Randolph,  133  N. 
Y.  70. 

Ohio.  —  Steubenville  v.  McGill,  41  Ohio  St. 
235;  Zanesville  v.  Fannan,  53  Ohio  St.  605,  53 
Am.  St.  Rep.  664. 

Pennsylvania.  —  Aston  Tp.  v.  McClure,  102 
Pa.  St.  322. 

Rhode  Island. — Watson  v.  Tripp,  11  R.  I. 
98,  23  Am.  Rep.  420. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  White, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  186. 

Vermont.  —  Willard  v.  Newbury,  22  Vt.  458; 
Batty  v.  Duxbury,  24  Vt.  155. 

6.  In  Massachusetts  it  is  stated  that  the 
liability  of  a  town  to  keep  its  highways  safe 
and  convenient  cannot  be  limited  by  implica- 
tion, except  10  the  extent  to  which  the  special 
obligation  imposed  by  statute  upon  the  rail- 
road corporation,  or  the  construction  or  opera- 
tion of  the  railroad,  deprives  the  town  of  the 
power  to  discharge  the  general  statutory  duty 
to  which  it  is  subjected.  Jones  v.  Waltham,  4 
Cush.  (Mass.)  299,  50  Am.  Dec.  783;  Davis  v. 
Leominster,  1  Allen  (Mass.)  182;  Pollard  v. 
Woburn,  104  Mass.  84;  Johnson  v.  Salem 
Turnpike,  etc.,  Bridge  Corp.,  109  Mass.  522; 
Hawks  v.  Northampton,  116  Mass.  420;  Noyes 
v.  Gardner,  147  Mass.  509.  See  also  Sawyer 
v.  Northfield,  7  Cush.  (Mass.)  490;  Currier  v. 
Lowell,  16  Pick.  (Mass.)  170;  White  v.  Quincy, 
97  Mass.  430;  Flanders  v.  Norwood,  141 
Mass.  17. 

7.  Street  Railroads  —  Illinois.  —  Peoria  v.  Ger- 
ber,  168  111.  318,  affirming  68  111.  App.  255. 

Massachusetts.  —  Fowler  v.  Gardner,  169 
Mass.  505;  Lowell  v.  Merrimack  River  Locks, 
etc.,  104  Mass.  18;  Johnson  v.  Salem  Turn- 
pike, etc.,  Bridge  Corp.,  109  Mass.  522;  Pren- 
tiss v.  Boston,  112  Mass.  43;  Hawks  v.  North- 
ampton, 116  Mass.  420;  Bailey  v.  Boston,  116 
Mass.  423,  note. 

New  York.  —  Bvrne  v.  Syracuse,  79  Hun  (N. 
Y.)  555. 

Rhode  Island.  —  Watson  v.  Tripp,  11  R.  I. 
98,  23  Am.  Rep.  420. 

Texas.  —  Ft.  Worth   St.   R.  Co.  v.  Allen, 
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b.  Individual  Liability  —  (i)  In  Genera/.  —  An  individual  is  liable  for 
injuries  caused  by  an  unlawful  or  unauthorized  obstruction  or  excavation  in 
the  highway,  created  by  him,1  and  the  right  of  the  person  injured  to  sue  such 
wrongdoer  is  not  affected  by  the  fact  that  he  also  has  a  right  of  recovery 
against  the  municipality  for  its  failure  to  remove  the  defect  or  obviate  the 
danger  therefrom.3  Nor  will  a  judgment  in  favor  of  the  municipality,  in  an 
action  by  the  person  injured,  bar  a  subsequent  action  by  the  same  person 
against  the  individual  who  caused  the  defect,  although  the  latter  was  notified 
of  the  action  against  the  municipality  in  time  to  have  become  a  party  thereto.3 

(2)  Based  on  Creation  of  Nuisance. — The  liability  of  an  individual  who 
without  authority  of  law  creates  a  dangerous  condition  in  the  highway,  to  a 
person  injured  thereby,  is  generally  based  on  the  theory  that  the  defect  or 
obstruction  constitutes  a  nuisance,4  and  accordingly  it  has  been  decided  that 
the  liability  of  such  person  is  not  affected  by  the  question  whether  he  was 
actually  negligent.5    This  principle  has  been  applied  in  a  number  of  cases 


(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  125,  1  Am. 
Neg.  Rep.  529. 

1.  Individual  Obstructing  or  Excavating  High- 
way Liable  to  Person  Injured  —  United  States.  — 
Robbins  v.  Chicago,  4  Wall.  (U.  S.)  657. 

Arkansas.  —  Southern  Express  Co.  v.  Tex- 
arkana  Water  Co.,  54  Ark.  131;  Pine  Bluff 
Water,  etc.,  Co.  v.  Derrisseaux,  56  Ark.  132. 

California.  —  McKune  v.  Santa  Clara  Val- 
ley Mill,  etc.,  Co.,  no  Cal.  480;  Pastene  v. 
Adams,  49  Cal.  87. 

Georgia.  —  Folsom  v.  Lewis,  85  Ga.  146. 

Illinois.  —  Peoria  v.  Simpson,  no  111.  294,  51 
Am.  Rep.  683. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Crist, 
116  Ind.  446,  9  Am.  St.  Rep.  865. 

Iowa.  —  Calder  v.  Smalley,  66  Iowa  219,  55 
Am.  Rep.  270. 

Louisiana.  —  Williams  v.  Louisiana  Electric 
Light,  etc.,  Co.,  43  La.  Ann.  295. 

New  Jersey.  —  Durant  v.  Palmer,  29  N,  J.  L. 
544- 

New  York.  —  Osborn  v.  Union  Ferry  Co.,  53 
Barb.  (N.  Y.)  629;  Harlow  v.  Humiston,  6 
Cow.  (N.  Y.)  191;  Lansing  v.  Smith,  8  Cow. 
(N.  Y.)  152;  Dunsbach  v.  Hollister,  49  Hun 
(N.  Y.)  352;  McDermolt  v.  Conley,  58  Hun  (N. 
Y.)  602,  ir  N.  Y.  Supp.  403;  Macauley  v. 
Schneider,  9  N.  Y.  App.  Div.  279;  Dygert  v. 
Schenck,  23  Wend.  (N.  Y.)  446,  35  Am.  Dec. 
575;  Haden  v.  Clarke,  (Supm.  Ct.  Gen.  T.)  32 
N.  Y.  St.  Rep.  478;  Davenport  v.  Kuckman, 
37  N.  Y.  568;  Tinker  v.  New  York,  etc.,  R. 
Co.,  157  N.  Y.  312. 

Wisconsin. — H  undhausen  v.  Bond,  36  Wis.  29. 

2.  Though  Municipality  Also  Liable —  Iowa.  — 
Calder  v.  Smalley,  66  Iowa  219,  55  Am.  Rep. 
270. 

Maine.  — Tobin  v.  Portland,  etc.,  R.  Co.,  59 
Me.  183,  8  Am.  Rep.  415. 

Maryland.  —  Rowe  v.  Baltimore,  etc.,  R. 
Co.,  82  Md.  493. 

Massachusetts.  —  Lowell  v.  Boston,  etc.,  R. 
Corp.,  23  Pick.  (Mass.)  24,  34.  Am.  Dec.  33. 

Minnesota.  —  Landru  v.  Lund,  38  Minn.  538. 

New  Hampshire.  —  Elliot  v.  Concord,  27  N. 
H.  205. 

New  York.  —  Davenport  v.  Ruckman,  37  N. 
Y.  568. 

Ptntuylvania.  —  Philadelphia  Wcllcr,  4 
Brews.  (Pa.)  24;  Brookville  Arthurs,  130 
Pa.  St.  501;  Gates  v  Pennsylvania  R.  Co.,  150 
Pa.  St.  50,  154  Pa.  St.  566. 


Vermont.  —  Willard  r  .  Newbury,  22  Vt.  458. 

3.  Judgment  in  Action  Against  Municipality.  — 
Severin  v.  Eddy,  52  111.  1S9. 

As  to  What  Obstructions  Are  Wrongful  see  in- 
fra, 1  his  title,  Obstructions  and  Encroachments. 

4.  Interference  with  Highway  Is  Nuisance  — 
England.  —  Hadley  v.  Taylor,  L.  R.  1  C.  P.  53. 

Connecticut.  —  Linsley  v.  Bushnell,  15  Conn. 
225,  38  Am.  Dec.  79;  Clinton  v.  Howard,  42 
Conn.  294. 

Illinois. — Gridley  v.  Bloomington,  68  111.  47. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Crist, 
116  Ind.  446,  9  Am.  St.  Rep.  865. 

Massachusetts.  —  Vosburgh  v.  Moak,  1  Cush. 
(Mass.)  453,  48  Am.  Dec.  613;  Stoughton  v. 
Porter,  13  Allen  (Mass.)  191 ;  Scanlon  v. 
Wedger,  156  Mass.  462. 

New  Jersey. — Jenne  v.  Sutton,  43  N.  J.  L. 
257,  39  Am.  Rep.  578. 

And  see  cases  in  the  next  note. 

5.  Negligence  Immaterial  When  Use  of  High- 
way Wrongful —  California. — Barry  v.  Terkild- 
sen,  72  Cal.  254,  1  Am.  St.  Rep.  55. 

Illinois.  —  Pfau  v.  Reynolds,  53  111.  212. 
Louisiana.  —  McCloughry  v.  Finney,  37  La. 
Ann.  27. 

Maine.  —  Portland  v.  Richardson,  54  Me.  46, 
89  Am.  Dec.  720. 

Maryland.  — Owings  v.  Jones,  9  Md.  108. 

New  York.  —  Houghtaling  v.  Shelley,  51 
Hun  (N.  Y.)  598;  Whalen  z.  Gloucester,  4 
Hun  (N.  Y.)  24;  Congreve  v.  Smith,  18  N.  Y. 
79;  Dygert  v.  Schenck,  23  Wend.  (N.  Y.)  446, 
35  Am.  Dec.  575;  Irvine  v.  Fowler,  5  Robt.  (N. 
Y.)  482;  Anderson  v.  Dickie,  (N.  Y.  Super.  Ct. 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  105 ;  Robinson  v. 
New  York,  etc.,  R.  Co..  27  Barb.  (N.  Y.)  512; 
Creed  v.  Hartmann,  29  N.  Y.  591,  86  Am.  Dec. 
341;  Wendell  v.  Troy,  39  Barb.  (N.  Y.)  329; 
Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 
603;  Clifford  v.  Dam,  81  N.  Y.  52;  Jennings 
v.  Van  Schaick,  108  N.  Y.  530,  2  Am.  St.  Rep. 
459- 

But  see  Collins  v,  Leafcy,  124  Pa.  St.  203. 

In  Congreve  v.  Smith,  18  N.  Y.  79,  Strong, 
J.,  said:  "The  general  doctrine  is  that  the 
public  are  entitled  to  the  street  or  highway  in 
the  condition  in  which  they  placed  it;  *  *  * 
and,  as  in  all  other  cases  of  public  nuisance, 
individuals  sustaining  special  damage  from  it, 
without  any  want  of  due  care  to  avoid  injury, 
have  a  remedy  by  action  against  the  author  or 
person  continuing  the  nuisance.    No  question 
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where  an  abutting  owner  has  made  an  excavation  without  authority  from  the 
municipality  and  has  been  held  to  be  absolutely  liable  for  resulting  injuries,1 
though  in  some  states  it  is  held  that  such  rule  of  liability  does  not  apply  to 
excavations  properly  and  safely  made  by  abutting  owners,  on  the  ground  that 
they  are  not  unlawful  even  in  the  absence  of  permission  to  make  them.3  So 
one  who  makes  an  excavation  in  the  highway  and  places  a  bridge  thereover  for 
the  purpose  of  passage  is  bound  to  see  that  the  bridge  is  sufficient  and  is  kept 
in  repair.3 

c.  Effect  of  License  —  (i)  On  Municipal  Liability — (a)  in  General.  —  If 
the  highway  is  obstructed  by  one  acting  under  a  license  or  statutory  authority, 
the  municipality  is  bound,  in  the  exercise  of  its  duty  to  keep  the  way  in  repair, 
to  take  precaution  to  render  it  safe,4  and  it  is  accordingly  liable  if  the  highway 
is,  after  the  completion  of  work  thereon  by  the  licensee,  left  in  a  dangerous 
condition,5  except  so  far  as  the  dangers  necessarily  follow  the  improvement.6 
Generally  speaking,  it  seems,  the  act  of  its  licensee  is  not  its  act,  so  as  to 
render  it  liable  for  his  negligence,7  though  a  contrary  statement  has  sometimes 
been  made.8 

(b)  Improper  License.  —  A  municipality  is,  however,  liable,  it  seems,  if  without 
authority  it  grants  permission  to  obstruct  a  highway,  and  any  person  is 
injured  by  such  obstruction,9  and  the  municipality  is  also  liable  if  it  permits 


of  negligence  can  arise,  the  act  being  wrong- 
ful." 

1.  Excavations  by  Abutting  Owners.  —  Barry 
v.  Terkildsen,  72  Cal.  254,  1  Am.  St.  Rep.  55; 
Pfau  v.  Reynolds,  53  111.  212;  Clifford  v.  Dam, 
81  N.  Y.  52;  Jennings  v.  Van  Schaick,  108  N. 
Y.  530,  2  Am.  St.  Rep.  459. 

2.  Michigan.  —  Fisher  v.  Thirkell,  21  Mich. 
1,  4  Am.  Rep.  422. 

Minnesota.  —  Wabasha  v.  Southworth,  54 
Minn.  79. 

Missouri.  —  Kirkpatrick  v.  Knapp,  28  Mo. 
App.  427- 

Ohio.  —  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am. 
Dec.  590. 

Pennsylvania.  —  Harrison  v.  Collins,  86  Pa. 
St.  153,  27  Am.  Rep.  699. 

3.  Perley  v.  Chandler,  6  Mass.  454;  Woburn 
v.  Henshaw,  101  Mass.  193,  3  Am.  Rep.  333; 
Dygert  v.  Schenck,  23  Wend.  (N.  Y.)  446,  35 
Am.  Dec.  575;  Woodring  v.  Forks  Tp.,  28  Pa. 
St.  355,  70  Am.  Dec.  134;  Houston,  etc.,  R. 
Co.  v.  Dunn,  17  Tex.  Civ.  App.  687.  And  see 
Schubert  v.  Cowles,  31  N.  Y.  App.  Div.  418. 

4.  Precautions  to  Be  Taken  by  Municipality  — 
Georgia.  —  Augusta  v.  Cone,  91  Ga.  714. 

Indiana.  —  Kenyon  v.  Indianapolis,  1  Wils. 
(Ind.)  129. 

Kansas.  —  Abilene  v.  Cowperth wait,  52  Kan. 
324- 

Maine.  —  Phillips  v.  Veazie,  40  Me.  96. 

Massachusetts.  —  Davis  v.  Leominster,  I 
Allen  (Mass.)  182;  Currier  v.  Lowell,  16  Pick. 
(Mass.)  170. 

Minnesota.  —  Estelle  v.  Lake  Crystal,  27 
Minn.  243;  Campbell  v.  Stillwater,  32  Minn. 
308,  50  Am.  Rep.  567. 

Missouri.  —  McCarroll  v.  Kansas  City,  64 
Mo.  App.  283,  2  Mo.  App.  Rep.  993. 

Montana.  —  Sullivan  v.  Helena,  10  Mont. 
134. 

Nebraska.  —  Davis  v.  Omaha,  47  Neb.  836. 

New  York.  —  Masterton  v.  Mt.  Vernon,  58 
N.  Y.  391 ;  Magee  v.  Troy,  48  Hun  (N.  Y.)  383. 

Vermont.  —  Willard  v.  Newbury,  22  Vt.  458; 
Batty  v.  Duxbury,  24  Vt.  155. 


Virginia.  —  McCoull  v.  Manchester,  85  Va. 


579- 

Washington. — Sproul  v.  Seattle,  17  Wash. 
256. 

5.  Municipality  Liable  if  Highway  Left  in  Dan- 
gerous Condition.  —  Michigan  City  v.  Boeckling, 
122  Ind.  39;  Baltimore  v.  Pendleton,  15  Md. 
12;  Aiken  v.  Philadelphia,  9  Pa.  Super.  Ct. 
502. 

6.  Not  Liable  for  Dangers  Necessarily  Resulting. 

—  Lawrence  v.  New  Bedford,  160  Mass.  227; 
Fowler  v.  Gardner,  169  Mass.  505;  Jones  v. 
Waltham,  4  Cush.  (Mass.)  299,  50  Am.  Dec. 
783;  Willey  v.  Portsmouth,  35  N.  H.  304. 

7.  Municipality  Not  Liable  for  Licensee's  Neg- 
ligence. —  Denver  v.  Sherret,  60  U.  S.  App. 
104,  88  Fed.  Rep.  226;  Warsaw  v.  Dunlap,  112 
Ind.  576;  Masterton  v.  Mt.  Vernon,  58  N.  Y. 
391,  distingziishing  Wendell  v.  Troy,  4  Keyes 
(N.  Y.)  261;  Dorlon  v.  Brooklyn,  46  Barb.  (N. 
Y.)  604;  McDermott  v.  Kingston,  19  Hun  (N. 
Y.)  198;  Magee  v.  Troy,  48  Hun  (N.  Y.)  383; 
Susquehanna  Depot  v.  Simmons,  112  Pa.  St. 
385,  56  Am.  Rep.  317;  Terry  v.  Richmond,  94 
Va.  537.  Compare  Hume  v.  New  York,  74  N. 
Y.  264. 

8.  Contrary  Decisions.  —  Savannah  v.  Don- 
nelly, 71  Ga.  258;  Augusta  v.  Cone,  91  Ga. 
714;  Stephens  v.  Macon,  83  Mo.  345 ;  Haniford 
v.  Kansas  City,  103  Mo.  172.  And  see  cases 
in  the  next  note. 

That  the  Municipality  Directs  a  property  owner 
to  improve  a  sidewalk  in  a  manner  not  in- 
trinsically dangerous,  does  not  render  him  the 
agent  of  the  municipality  so  as  to  charge  the 
latter  with  his  negligence.  Dooley  v.  Sulli- 
van, 112  Ind.  451,  2  Am.  St.  Rep.  209.  See 
also  Davis  v.  Omaha,  47  Neb.  S36.  But  see 
Boucher  v.  New  Haven,  40  Conn.  460. 

9.  Obstruction  Maintained  under  Invalid  Munici- 
pal License.  —  Stanley  v.  Davenport,  54  Iowa 
463,  37  Am.  Rep.  216;  Cohen  v.  New  York, 
113  N.  Y.  532,  10  Am.  St.  Rep.  506,  in  which 
latter  case  the  municipality  granted  to  an 
individual  the  ri qf ht  to  keep  his  wagon  in 
the  street,  and  Peckham,  J.,  said  that  when 
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a  use  of  the  street  which  is  intrinsically  dangerous.1 

(c)  Duty  to  Supervise  Work.  —  It  has,  moreover,  been  decided  in  a  number  of 
cases  that  a  municipality  which  grants  a  permit  to  make  an  excavation  in  a. 
highway  is  bound  to  exercise  a  supervision  over  the  doing  of  the  work  and  to 
see  that  travelers  are  not  endangered  thereby ;  and  it  has  accordingly  been 
held  liable  for  injuries  caused  by  failure  properly  to  guard  such  excavation, 
although  it  had  no  actual  notice  of  the  dangerous  condition  thereof.2  And  a 
municipality  has  been  held  liable  for  the  defective  filling  of  an  excavation 
made  by  its  permission  or  of  which  it  had  notice,3  though  a  contrary  view  has 
also  been  taken.4 

(2)  On  Individual  Liability.  —  A  license  to  make  a  particular  use  of  the 
highway,  otherwise  unlawful,  while  it  exempts  the  licensee  from  the  liability 
which  would  otherwise  exist  for  injuries  irrespective  of  the  question  of  his- 
negligence,5  does  not  exempt  him  from  the  duty  of  taking  proper  precaution 
to  prevent  injuries  therefrom  to  persons  using  the  highway,6  and  accordingly 
he  is  under  the  obligation  of  placing  proper  barriers  or  lights  around  any 
excavation  or  obstruction  made  by  him  during  the  progress  of  the  work,7  and 


a  municipality,  without  any  pretense  of 
authority  and  in  direct  violation  of  a  statute, 
grants  to  an  individual  the  right  to  obstruct  a 
highway  while  in  the  transaction  of  his  private 
business,  and  takes  compensation  therefor,  it 
is  to  be  regarded  as  itself  maintaining  the 
nuisance,  and  is  liable  for  any  resulting  dam- 
ages. 

A  Contrary  View,  however,  is  apparently 
taken  in  Maine.  Green  v.  Portland,  32  Me. 
431- 

1.  Use  Intrinsically  Dangerous.  —  Warsaw  v. 
Dunlap,  112  Ind.  576;  Little  v.  Madison,  42 
Wis.  643,  24  Am.  Rep.  435. 

So  in  Speir  v.  Brooklyn,  139  N.  Y.  6,  36  Am. 
St.  Rep.  664,  affirming  (Brooklyn  City  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  665,  which  affirms  18 
N.  Y.  Supp.  170,  a  city  was  held  liable  for 
injuries  caused  by  fireworks  discharged 
by  private  persons,  under  a  permit  from  the 
municipal  authorities,  at  the  intersection  of 
closely  built-up  streets,  the  place  named  in  the 
permit.  See  also  the  title  Explosions  and  Ex- 
plosives, vol.  12,  p.  51S,  and  note  2. 

2.  Municipality  Bound  to  Exercise  Supervision 
—  United  States.  —  District  of  Columbia  v. 
Woodbury,  136  U.  S.  464. 

Colorado.  —  Denver  v.  Aaron,  6  Colo.  App. 
232. 

Connecticut.  —  Boucher  v.  New  Haven,  40 
Conn.  460,  explained  and  distinguished  in  Cum- 
mings  v.  Hartford,  70  Conn.  115. 

Georgia. — Savannah  v.  Donnelly,  71  Ga. 
258;  Augusta  v.  Cone,  91  Ga.  714. 

Kansas.  —  Abilene  v.  Cowperth wait,  52  Kan. 
324. 

Minnesota.  —  Cleveland  v.  St.  Paul,  IS  Minn. 
279. 

Missouri.  —  Russell  v.  Columbia,  74  Mo. 
480,  41  Am.  Rep.  325;  Stephens  v.  Macon,  83 
Mo.  345;  Haniford  v.  Kansas  City,  103  Mo. 
172;  Taubman  v.  Lexington,  25  Mo.  App.  218; 
Golden  v.  Clinton,  54  Mo.  App.  100. 

Contra  —  New  York.  —  Dorlon  v.  Brooklyn,  46 
Barb.  (N.  Y.)6o4;  McDermott  v.  Kingston,  19 
Hun  (N.  Y.)  198. 

3.  Filling  of  Excavation.  —  Scamons  v.  Fills, 
20  k.  I.  443. 

4.  Masterton  v.  Mt.  Vernon,  58  N.  Y.  391. 

5.  Effect  of  License.  —  Caldcr  v.  Smalley,  66 


Iowa  219,  55  Am.  Rep.  270;  Cowan  v.  Muske- 
gon R.  Co.,  84  Mich.  583;  Clifford  v.  Dam,  8r 
N.  Y.  52;  Casper  v.  Dry  Dock,  etc.,  R.  Co.,  23 
N.  Y.  App.  Div.  451;  Port  Jervis  v.  Port  Jervis 
First  Nat.  Bank,  96  N.  Y.  550;  Kelly  v.  Doody,. 
116  N.  Y.  575;  Tinker  v.  New  York,  etc.,  R_ 
Co.,  157  N.  Y.  312. 

6.  Licensee  Must  Not  Endanger  Travelers. — 
Chicago  v.  Robbins,  2  Black  (U.  S.)  423;  Man- 
chester v.  Quimby,  60  N.  H.  10;  Flynn  v.  New 
York  El.  R.  Co.,  49  N.  Y.  Super.  Ct.  60  ; 
Clifford  v.  Dam,  81  N.  Y.  52;  Mairs  v.  Man- 
hattan Real  Estate  Assoc.,  89  N.  Y.  503;  Pore 
Jervis  v.  Port  Jervis  First  Nat.  Bank,  96  N.  Y. 
550;  Clarke  v.  Crimmins,  (Supm.  Ct.  Gen.  T.)> 
32  N.  Y.  St.  Rep.  978;  Brousseau  v.  Bourdon.  . 
13  Quebec  Super.  Ct.  46. 

So  where  a  water  company  was  permitted  tc  • 
place  hydrants  in  the  streets  and  open  them  tc  ■ 
flush  its  mains,  it  was  held  that  it  had  no  right, 
to  flush  either  at  such  lime  or  in  such  manner 
as  unnecessarily  to  impede  travel  or  imperil 
the  safety  of  those  using  the  street,  and  that  itu 
was  liable  for  injuries  caused  by  so  doing.. 
Topeka  Water  Co.  v.  Whiiing,  58  Kan.  639. 

Approval  of  the  Work  as  done  by  the  licensee 
by  the  municipal  authorities  does  not  release 
the  licensee  from  liability.  Alton,  etc.,  Horse 
R.,  etc.,  Co.  v.  Deitz,  50  111.  210,  99  Am.  Dec. 
509;  Houston  City  St.  R.  Co.  v.  Delesdernier , 
84  Tex.  82. 

A  Temporary  Bridge,  however,  over  an  exr- 
cavation  made  in  the  course  of  doing  work: 
need  not  be  such  as  to  render  the  passage  as- 
safe  as  before  the  making  of  the  excavation. 
Nolan  v.  King,  97  N.  Y.  565,  49  Am.  Rep.  561. 

7.  Excavation  Must  Be  Guarded  and  Lighted  — 
United  States.  —  Chicago  v.  Robbins,  2  Black 
(U.  S.)  418,  4  Wall.  (U.  S.)  657. 

Illinois.  —  Pfau  v.  Reynolds,  53  III.  212. 
Maine.  —  Veazic  v.   Penobscot  R.  Co.,  49, 
Me.  119. 

Massachusetts.  —  Lowell  v.  Boston,  etc.,  R. 
Corp.,  23  Pick.  (Mass.)  24,  34  Am.  Dec.  33. 

New  York.  —  Sexton  v.  Zelt,  44  N.  Y.  430: 
Porl  Jervis  v.  Port  Jervis  First  Nat.  Bank,  <fL- 
N.  Y.  550;  Charlock  v.  Frccl,  125  N.  Y.  357; 
Stcivcrmann  v.  White,  48  N.  Y.  Super.  Ct.  523-. 
Seneca  Falls  -■.  Zalinski.  8  Hun  (N.  Y.)  571. 
Ohio.  —  Potter  v.  Bunnell,  20  Ohio  Si.  150- 
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he  is  bound  to  restore  the  highway,  after  the  completion  of  his  work,  to  a 
condition  of  reasonable  safety.1 

strict  Compliance  Necessary.  —  In  order  that  the  license  may  exempt  the  licensee 
from  absolute  liability  for  injuries,  it  is  necessary  that  he  strictly  comply 

therewith.3 

implied  License.  —  The  giving  of  a  license  may,  it  is  held,  be  implied  from 
the  acquiescence  by  the  municipal  authorities  for  a  considerable  time  in  the 
construction  and  maintenance  of  obstructions  or  excavations.3 

6.  Liabilities  of  Abutting  Owners  —  a.  In  General.  — An  abutting  owner 
or  occupant  is,  apart  from  statute,  under  no  obligation  to  keep  the  highway 
in  repair  and  safe  for  travel,'*  though  he  is,  like  other  persons,  liable  for 
injuries  resulting  from  defects  in  the  highway  created  by  him.5  Accordingly, 
if  he  makes  a  permanent  excavation,  such  as  a  coal  hole,  he  is  bound  to 
exercise  reasonable  care  to  see  that  the  cover  is  secure.6 


1.  Must  Restore  Highway  to  Condition  of  Safety. 

—  Reeves  v.  Larkin,  19  Mo.  192;  Irvine  v. 
Wood,  51  N.  Y.  224,  10  Am.  Rep.  603;  Clifford 
v.  Dam,  81  N.  Y.  56;  Wasmer  v.  Delaware, 
etc.,  R.  Co..  80  N.  Y.  212,  36  Am.  Rep.  608; 
McGuire  v.  Spence,  91  N.  Y.  303,  43  Am.  Rep. 
668;  McCamus  v.  Citizens'  Gas  Light  Co.,  40 
Barb.  (N.  Y.)  380;  Peard  v.  Karst,  (Supm.  Ct. 
Gen.  T.)  32  N.  Y.  St.  Rep.  159;  Wiley  v.  Smith, 
25  N.  Y.  App.  Div.  351. 

Applications  of  Rule.  —  So  where  one,  after 
making  an  excavation,  refills  it,  he  must 
anticipate  and  provide  for  the  natural  effect  of 
rains  upon  earth  so  excavated  and  replaced, 
and  see  that  during'  and  after  a  rain  it  is  in 
proper  and  safe  condition,  or  that  guards  or 
watchmen  are  kept  by  it,  or  other  suitable 
precautions  taken.  Johnson  w.  Friel,  50  N.  Y. 
679;  Southern  Express  Co.  Texarkana 
Water  Co.,  54  Ark.  131 ;  Dillon  v.  Washington 
Gas-Light  Co.,  1  MacArthur  (D.  C.)  626. 

And  so  if  the  stones  in  the  street  are  relaid 
so  as  to  give  such  an  appearance  of  security  as 
would  induce  one  using  reasonable  caution 
to  tread  upon  them  as  being  safe,  the  person 
making  the  excavation  will  be  liable  in  case 
they  are  not  safe.  Drew  v.  New  River  Co.,  6 
C.  ft  P.  754,  25  E.  C.  L.  634. 

2.  Strict  Compliance  with  License.  —  Com.  v. 
Erie,  etc.,  R.  Co.,  27  Pa.  St.  339,  67  Am.  Dec. 
471. 

So  a  water  company  is  liable  for  injuries 
from  a  hydrant  placed  near  the  middle  of  the 
walk,  though  it  has  authority  to  place  the 
hydrant  in  the  walk,  unless  it  has  authority  to 
place  it  at  that  particular  place.  Bean  v. 
Maine  Water  Co.,  92  Me.  469. 

3.  License  May  Be  Implied.  —  Robbins  v.  Chi- 
cago, 4  Wall.  (U.  S.)  657;  Chicago  v.  Robbins, 
2  Black  (U.  S.)  418;  Nelson  v.  Godfrey,  12  111. 
23;  Gridley  v.  Bloomington,  68  111.  47;  Bab- 
bage  v.  Powers,  130  N.  Y.  281;  Seneca  Falls 
v.  Zalinski,  8  Hun  (N.  Y.)  571. 

4.  Abutting  Owner  Not  Bound  to  Repair.  —  See 
the  title  Abutting  Owners,  vol.  1,  p.  243. 
See  also  Fletcher  v.  Scotten,  74  Mich.  212; 
Morris  v.  Woodburn,  57  Ohio  St.  330. 

Effect  of  Inclosing  Land.  —  The  rule  of  the 
common  law  that  if  the  abutting  owner  in- 
closes his  property  so  as  to  prevent  a  traveler 
from  passing  thereover  if  the  highway  should 
be  unsafe,  he  thereby  becomes  bound  to  keep 
the  road  in  repair  (Duncomb's  Case,  Cro.  Car. 
366;   Rex  v.  Flecknow,  1  Burr.  461;  Steel  v. 


Prickett,  2  Stark.  468,  3  E.  C.  L.  491;  Reg.  v. 
Ramsden,  El.  Bl.  &  El.  949,  96  E.  C.  L.  949), 
is  stated  not  to  prevail  in  New  Jersey.  Weller 
v.  McCormick,  47  N.  J.  L.  397,  54  Am.  Rep. 
175- 

5.  Abutter  Liable  for  Defects  Created  by  Him  — 

United  States.  —  Chicago  v.  Robbins,  2  Black 
(U.  S.)  418,  4  Wall.  (U.  S.)  657. 

Illinois.  —  Stephani  v.  Brown,  40  111.  428; 
Pfau  v.  Reynolds,  53  111.  212. 

Iowa.  —  Rowell  v.  Williams,  29  Iowa  210; 
Ottumwa  v.  Parks,  43  Iowa  119;  Calder  v. 
Smalley,  66  Iowa  219,  55  Am.  Rep.  270. 

Louisiana.  —  Shidet  v.  Jules  Dreyfuss  Co.,  50 
La.  Ann.  280. 

Maryland. — Gunther  v.  Dranbauer,  86 
Md.  1. 

Massachusetts.  —  Lowell  v.  Spaulding,  4 
Cush.  (Mass.)  277,  50  Am.  Dec.  775;  Dalay  v. 
Savage,  145  Mass.  38,  I  Am.  St.  Rep.  429. 

Missouri.  —  Mancuso  v.  Kansas  City,  74 
Mo.  App.  138;  Stevens  v.  Walpole,  76  Mo. 
App.  213. 

New  Jersey.  —  Durant  v.  Palmer,  29  N.  J.  L. 
544- 

New  York.  —  Anderson  v.  Dickie,  I  Robt. 
(N.  Y.)  238;  Whalen  v.  Gloucester,  4  Hun  (N. 
Y.)  24;  Matthews  v.  De  Groff,  13  N.  Y.  App. 
Div.  356;  Houghtaling  v.  Shelley,  51  Hun  (N. 
Y.)  598;  Irvine  v.  Wood,  51  N.  Y.  224  10  Am. 
Rep.  603;  Canandaigua  v.  Foster,  156  N.  Y. 
354- 

Ohio.  —  Nagle  v.  Brown,  37  Ohio  St.  7;  Mor- 
ris v.  Woodburn,  57  Ohio  St.  330. 

Pennsylvania.  —  Palmer  v.  Silverthorn,  32 
Pa.  St.  65. 

Rhode  Island.  —  Pawtucket  v.  Bray,  20  R.  I. 
17,  2  Am.  Neg.  Rep.  71. 

Vermont.  —  Brownell  v.  Troy,  etc.,  R.  Co., 
55  Vt.  218. 

See  for  further  authorities  the  title  Abut- 
ting Owners,  vol.  1,  p.  244. 

6.  Care  Required  to  Cover  Permanent  Excava- 
tion —  Iowa.  —  Calder  v.  Smalley,  66  Iowa  219, 
55  Am.  Rep.  270. 

Massachusetts.  —  Stevenson  v.  Joy,  152 
Mass.  45. 

Missouri.  —  Kirkpatrick  v.  Knapp,  28  Mo. 
App.  427;  Mancuso  v.  Kansas  City,  74  Mo. 
App.  138. 

New  York.  —  Anderson  v.  Dickie,  1  Robt. 
(N.  Y.)  238;  Whalen  v.  Gloucester,  4  Hun  (N. 
Y.)  24;  Irvin  v.  Fowler,  5  Robt.  (N.  Y.)  482; 
Matthews  v.  De  Groff,  13  N.  Y.  App.  Div. 
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b.  Imposition  of  Duty  of  Repair. — The  duty  of  keeping  sidewalks 
in  repair  may,  it  has  generally  been  held,  be  imposed  by  statute  or  ordinance 
on  the  abutting  owner,1  but  such  a  provision  will  not  make  him  liable  for 
injuries  received  by  travelers  from  want  of  repairs,2  or  affect  the  liability  of 
the  municipality  therefor.3  And  a  municipality  has  no  power,  unless  specially 
authorized  so  to  do,  to  transfer  its  liability  for  injuries  caused  by  a  defect  in 
the  highway  to  an  abutting  owner;4  and  it  has  even  been  held  that  a  statu- 
tory provision  to  that  effect  is  invalid.5  But  a  Michigan  statute  making  the 
owner  of  abutting  property  liable  over  to  the  city,  in  case  of  recovery  against 
the  latter  by  one  injured  through  the  abutter's  failure  to  repair  a  sidewalk 
when  required  to  do  so,  has  been  held  to  be  valid.6 

c  Dangerous  Condition  of  Property.  —  An  abutting  owner  is  liable 
for  injuries  to  a  traveler  on  the  highway  caused  by  objects  or  places  on  his 
property  which  are  calculated  to  render  travel  on  the  highway  unsafe.7  This 


356;  Black  v.  Maitland,  11  N.  Y.  App.  Div. 
188;  Jennings  v.  Van  Schaick,  108  N.  Y.  530, 
2  Am.  St.  Rep.  459. 

Pennsylvania.  —  Dickson  v.  Hollister,  123 
Pa.  St.  421,  10  Am.  St.  Rep.  533. 

1.  Imposition  of  Repair  on  Abutter  —  Massachu- 
setts.—  Goddard,  Petitioner,  16  Pick.  (Mass.) 
504,  28  Am.  Dec.  259. 

New  Jersey.  —  Paxson  v.  Sweet,  13  N.  J.  L. 
196. 

New  York.  —  Russell  v.  Canastota,  98  N.  Y. 
496. 

Ohio.  —  Bonsall  v.  Lebanon,  19  Ohio  418. 

Pennsylvania. — Smith  v.  Kingston,  120  Pa. 
St.  357;  Wilkinsburg  v.  Home  for  Aged 
Women,  131  Pa.  St.  109. 

Tennessee.  —  Franklin  v.  Maberry,  6  Humph. 
(Tenn.)  368,  44  Am.  Dec.  315;  Washington  v. 
Nashville,  1  Swan  (Tenn.)  177;  Whyte  v. 
Nashville,  2  Swan  (Tenn.)  364. 

Contra.  —  Gridley  v.  Bloomington,  88  111. 
554,  30  Am.  Rep.  566;  Chicago  v.  O'Brien,  in 
111-  532.  53  Am.  Rep.  640. 

In  Woodward  v.  Boscobel,  84  Wis.  226,  it 
was  decided  that  the  municipality  had  no  such 
power  unless  given  to  it  by  its  charter. 

2.  Does  Not  Inure  to  Benefit  of  Person  Injured 
—  Connecticut.  —  Hartford  v.  Talcott,  48  Conn. 
525,  40  Am.  Rep.  189. 

Illinois.  —  Rockford  v.  Hildebrand,  61  III. 
155- 

Iowa.  —  Keokuk  v.  Independent  Dist.,  53 
Iowa  352,  36  Am.  Rep.  226. 

Louisiana.  —  Betz  v.  Limingi,  46  La.  Ann. 
1  t  1 3,  49  Am.  St.  Rep.  344. 

Maryland.  —  Flynn  v.  Canton  Co.,  40  Md. 
312,  17  Am.  Rep.  603. 

Massachusetts.  —  Kirby  v.  Boylston  Market 
Assoc.,  14  Gray  (Mass.)  252,  74  Am.  Dec.  682. 

Michigan.  —  Taylor  v.  Lake  Shore,  etc.,  R. 
Co.,  45  Mich.  74,  40  Am.  Rep.  457. 

Missouri. —  St.  Louis  v.  Connecticut  Mut. 
L.  Ins.  Co.,  107  Mo.  92,  28  Am.  St.  Rep.  402. 

Neju  York.  —  Rochester  v.  Campbell,  123  N. 
Y.  405;  Law  v.  Kingslcy,  82  Hun  (N.  Y.)  76; 
Moore  v.  Gadsden,  93  N.  Y.  12;  Rohling  v. 
Eich,  23  N.  Y.  App  Div.  179. 

Ohio  —  Wilhelm  v.  Defiance,  58  Ohio  St.  56. 

Rhode  Island.  —  Hccney  v.  Spraguc,  11  R.  I. 
456,  23  Am.  Rep.  502. 

Wisconsin.  — Sommcrs?/.  Marshficld,  90  Wis. 
59:  Toutloff  v.  Green  Hay,  91  Wis.  +-yn  \qurs- 
tioninQ  Miner  v.  Pond  du  Lac,  71  Wis.  74,  and 
Woodward  v.  Boscobel.  84  Wis.  226];  Cooper 


v.  Waterloo,  88  Wis.  433;  Fife  v.  Oshkosh,  89 
Wis.  540;  Selleck  v.  Tallman,  93  Wis.  246. 

In  Pennsylvania  the  abutting  owner  is  ap- 
parently held  to  be  primarily  liable  when  it  is 
made  his  duty  to  repair.  Brookville  v. 
Arthurs,  130  Pa.  St.  501,  152  Pa.  St.  334;  Ches- 
ter v.  Chester  First  Nat.  Bank,  9  Pa.  Super. 

Ct.  517. 

3.  Continuing  Liability  of  City.  —  Russell  v. 
Canastota,  98  N.  Y.  496;  Pettengill  v.  Yonk- 
ers,  116  N.  Y.  558,  15  Am.  St.  Rep.  442;  Sauls- 
bury  v.  Ithaca,  94  N.  Y.  27,  46  Am.  Rep.  122; 
and  cases  in  the  next  preceding  note. 

4.  City  Cannot  Transfer  Liability  for  Injuries 
unless  Specially  Authorized  —  Connecticut.  — 
Hartford  v.  Talcott,  48  Conn.  525,  40  Am.  Rep. 
189. 

Louisiana.  —  Betz  v.  Limingi,  46  La.  Ann. 
1 113,  49  Am.  St.  Rep.  344. 

Missouri.  —  Welsh  v.  St.  Louis,  73  Mo.  71; 
Norton  v.  St.  Louis,  97  Mo.  537. 

Nebraska.  —  Davis  w.  Omaha,  47  Neb.  836. 
Ohio.  —  Vandyke    v.  Cincinnati.   1  Disney 
(Ohio)  532. 

Rhode  Island.  —  Heeney  v.  Sprague,  n  R.  I. 
456,  23  Am.  Rep.  502. 

5.  Statutory  Provision  Invalid.  —  Noonan  v. 
Stillwater,  33  Minn.  198,  53  Am.  Rep.  23. 
And  see  Chicago  v.  O'Brien,  1 1 1  111.  532,  53 
Am.  Rep.  640;  Weller  v.  McCormick,  47  N.  J. 
L.  397.  54  Am.  Rep.  175. 

Exemption  of  Municipality.  —  So  a  statute 
making  the  abutter  solely  liable  has  been  held 
unconstitutional  in  so  far  as  it  exempted  the 
municipality.  Seward  v.  Wilmington,  2  Marv. 
(Del.)  189. 

6.  Liability  Over  to  Municipality.  —  Detroit  v. 
Chaffee,  70  Mich.  80;  Lynch  ».  Hubbard,  101 
Mich.  43.  See  also  Brookville  v,  Arthurs,  152 
Pa.  St.  334 

7.  Dangerous  Place  Near  Highway  —  England. 
—  Coupland  v,  I  lardingham,  3  Campb.  398; 
Kearney  v.  London,  etc.,  R.  Co.,  L.  R.  6  Q. 
B.  759;  Welfare  v.  London,  etc.,  R.  Co.,  L.  R. 
4  0.  B.  693. 

Connecticut.  —  Birgc  v.  Gardner,  19  Conn. 
512,  50  Am.  Dec.  261. 

Massachusetts.  —  Milford  p.  Holbrook,  9 
Allen  (Mass.)  17,  85  Am.  Dec.  735;  Kirby*. 
Boylston  Market  Assoc.,  14  Gray  (Mass.)  249, 
74  Am.  Dec.  682;  Shipley  v.  Fifty  Associates, 
101  Mass.  251,  3  Am  Rep.  346:  Gray  v.  Bos- 
ton Gas  Light  Co.,  114  Mass.  149.  19  Am.  Rep. 
324. 
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principle  has  been  applied  most  frequently  in  the  case  of  excavations  on  the 
.abutting  property,  for  injuries  for  which  the  owner  is  liable  in  the  absence  of 
iproper  railings  or  barriers  to  prevent  such  injuries.1  In  Massachusetts,  how- 
ever, an  abutting  owner  is,  it  seems,  under  no  obligation  to  protect  travelers 
from  injuries  by  excavations  outside  the  highway.3    And  it  has  been  decided 

hat  there  is  no  duty  on  the  part  of  a  property  owner  to  alter  conditions 
already  existing  before  the  dedication  of  the  highway.3  The  dangerous  object 
or  place  must  be  of  such  a  character  4  and  so  close  to  the  highway  as  to  render 
the  highway  itself  unsafe  for  travel,5  and  it  is  stated  that  if  the  distance  is  so 
great  that  the  traveler  must  actually  wander  from  the  highway  on  to  the  abut- 
ting property  in  order  to  encounter  the  danger,  the  abutting  owner  cannot  be 

leld  liable  for  the  resulting  injuries.6    If,  however,  the  owner  of  land  allows 


New  Jersey.  —  Vanderbeck  v.  Hendry,  34  N. 
J.  L.  471;  Weller  v.  McCormick,  47  N.  J.  L. 
397.  54  Am.  Rep.  175,  52  N.  J.  L.  470. 

And  see  cases  cited  infra. 

1.  Unguarded  Excavation  —  England.  —  Wet- 
tor  v.  Dunk,  4  F.  &  F.  29S;  Firmstone  v. 
Wheeley,  2  Dovvl.  &  L.  208;  Hardcastle  v. 
South  Yorkshire  R.,  etc.,  Co.,  4  H.  &  N.  67; 
Barnes  z.  Ward,  9  C.  B.  392,  67  E.  C.  L.  392, 
14  Jur.  334;  Hadley  v.  Taylor,  L.  R.  1  C.  P. 
S3- 

Connecticut.  —  Norwich  v.  Breed,  30  Conn. 
547;  Crogan  v.  Schiele,  53  Conn.  186,  55  Am. 
.Sep.  88. 

Indiana.  —  Graves  v.  Thomas,  95  Ind.  364, 
48  Am.  Rep.  727;  Indianapolis  v.  Emmelman, 
108  Ind.  530,  58  Am.  Rep.  65. 

Iowa.  —  Haughey  v.  Hart,  62  Iowa  96,  49 
JKm.  Rep.  138. 

Maryland.  —  Murray  v.  McShane,  52  Md. 
217,  36  Am.  Rep.  367. 

Mississippi.  —  Lepnick  v.  Gaddis,  72  Miss. 
200,  48  Am.  St.  Rep.  547. 

Missouri.  —  Bueschingt/.  St.  Louis  Gaslight 
Co.,  .73  Mo.  219,  39  Am.  Rep.  503. 

New  Jersey.  —  Temperance  Hall  Assoc.  v. 
OileE..  33  N.  J.  L.  260. 

South  Dakota.  —  Sanders  v.  Reister,  1  Dak. 
C5-1. 

Character  of  Highway.  —  But  it  was  held  that 
sin  abutting  owner  was  not  liable  for  injuries 
irorra  an  excavation  where  the  highway  was  an 
alley  closed  at  one  end  and  used  only  by  per- 
sons having  business  at  the  rear  ends  of  the 
buildings  abutting  on  the  alley,  who  would 
..generally  be  acquainted  with  its  condition. 
□Bond  v.  Smith,  113  N.  Y.  378,  reversing  ^  Hun 
f  N.  Y.)  219. 

2.  Massachusetts  Rule. —  Howland  z<.  Vincent, 
no  Met.  (Mass.)  371,  43  Am.  Dec.  442;  Mclntire 
■v.  Roberts,  149  Mass.  450,  14  Am.  St.  Rep.  432. 
Compare  Moynihan  v.  Whidden,  143  Mass.  287, 
an  which  case  it  was  held  thai  persons  who 
placed  a  wheel  with  a  rope  attached  just  within 
.a  certain  building  were  liable  to  a  child  injured 
by  grasping  the  rope  while  on  the  street;  and 
"Holmes  v.  Drew,  151  Mass.  578,  where  it  was 
held  that  an  abutter  who  extended  the  side- 
walk over  his  land  was  liable  for  injuries  re- 
■ceived  by  a  traveler  going  thereon. 

3.  Conditions  Existing  Before  Dedication  have 
"been  held  not  to  be  within  the  above  rule, 
■since,  in  the  words  of  Blackburn,  J.,  "  great 
injustice  and  hardship  would  often  arise  if, 
when  a  public  right  of  way  has  been  acquired 
cinder  a  given  state  of    circumstances,  the 


owner  of  the  soil  should  be  held  bound  to  alter 
that  state  of  circumstances  to  his  own  dis- 
advantage and  loss,  and  to  make  further  con- 
cessions to  the  public  altogether  beyond  the 
scope  of  his  original  intention."  Fisher  v. 
Prowse,  2  B.  &  S.  770,  no  E.  C.  L.  770,  quotea 
in  Robbins  v.  Jones,  15  C.  B.  N.  S.  221,  109 
E.  C.  L.  221.  To  the  same  effect  see  Cornwell 
v.  Metropolitan  Sewer  Com'rs,  10  Exch.  771. 
The  doctrine  of  these  cases  was  approved  in 
Mercer  v.  Woodgate,  L.  R.  5  Q.  B.  26;  Arnold 
v.  Blaker,  L.  R.  6  Q.  B.  433;  Arnold  v.  Hol- 
brook,  L.  R.  8  Q.  B.  96;  and  a  similar  decision 
was  rendered  in  State  v.  Society,  etc.,  44  N. 
J.  L.  502,  though  this  involved  the  criminal, 
not  the  civil,  liability  of  the  abutting  owner. 

4.  Character  of  Danger.  —  Norwich  v.  Breed, 
30  Conn.  547  ;  Crogan  v.  Schiele,  53  Conn.  186, 
55  Am.  Rep.  88. 

5.  Proximity  of  Danger  —  England.  —  Hard- 
castle v.  South  Yorkshire  R.,  etc.,  Co.,  4  H.  & 
N.  67;  Hounsell  v.  Smyth,  7  C.  B.  N.  S.  731, 
97  E.  C.  L.  731;  Binks  v.  South  Yorkshire  R., 
etc.,  Co.,  3  B.  &  S.  244,  113  E.  C.  L.  244. 

Minnesota.  —  Ratte  v.  Dawson,  50  Minn.  450. 
Missouri.  —  Overholt  v.  Vieths,  93  Mo.  422, 
3  Am.  St.  Rep.  557. 

Ohio.  —  Kelley  :.  Columbus,  41  Ohio  St. 
263. 

Wisconsin.  —  Klix  v.  Nieman,  68  Wis.  271, 
60  Am.  Rep.  8^4. 

6.  Hadley  ^"Taylor,  L.  R.  I  C.  P.  53;  Beck 
v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175; 
Gramlich  v.  Wurst,  86  Pa.  St.  74,  27  Am.  Rep. 
684;  Fitzgerald  v.  Berlin,  64  Wis.  203;  Gorr  v. 
Mittlestaedt,  96  Wis.  296. 

Adjudications  as  to  Particular  Distances. —  It 
has  been  decided  that  a  hole  within  fourteen 
inches  of  the  sidewalk  was  ground  for  the  im- 
position of  liability,  the  traveler  having  acci- 
dentally slipped  and  fallen  therein.  Hadley 
v.  Taylor,  L.  R.  1  C.  P.  53.  And  so  in  the 
case  of  an  excavation  ten  feet  away,  into  which 
a  child  fell.  Malloy  v.  Hibernia  Sav.,  etc., 
Soc,  (Cal.  1889)  21  Pac.  Rep.  525.  But  the 
contrary  has  been  held  as  to  an  excavation 
six  feet  away  from  the  beaten  path.  Early 
v.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  349.  And 
likewise  as  to  excavations  twenty  feet  or  over 
away  from  the  highway.  Binks  v.  South 
Yorkshire  R.,  etc.,  Co.,  3  B.  &  S  244,  113  E. 
C.  L.  244;  Schmidt  v.  Kansas  City  Distilling 
Co.,  go  Mo.  284,  59  Am.  Rep.  16;  Vandetbeck 
v.  Hendry,  34  N.  J.  L.  471;  Gillespie  v.  Mc- 
Gowan,  100  Pa.  St.  144,45  Am.  Rep.  365;  Gorr 
v.  Mittlestaedt,  96  Wis.  296. 
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it  to  be  used  as  part  of  the  highway,  the  question  of  proximity  is  to  be  deter- 
mined with  reference  to  the  location  of  the  property  so  used,  and  not  of  the 
highway  itself.1  Children  playing  in  or  near  the  street  have  been  held  to  be 
entitled  to  the  benefit  of  this  principle,2  as  have  the  owners  of  animals  stray- 
ing on  the  highway.3 

Failing  of  Part  of  Building.  —  An  abutting  owner  is  also  liable  for  injuries  to  a 
person  on  the  highway  caused  by  the  fall  of  any  building  or  structure  on  his 
premises  or  of  any  part  thereof.4 

Articles  and  Substances  Falling  from  Building.  —  On  the  same  principle  the  owner 
or  person  in  control  of  the  abutting  property  may  be  liable  for  injuries  caused 
by  articles  falling  on  the  highway  from  a  building  thereon,5  and  he  has 
accordingly  been  held  to  be  liable  for  injuries  caused  by  the  fall  of  snow  or  ice 
from  the  roof  of  his  building  when  the  construction  of  the  roof  or  other  cir- 
cumstances were  such  as  to  render  injuries  probable.6 

7.  Liabilities  of  Contractors.  —  A  person  or  corporation  contracting  with  the 
municipality  to  keep  the  highway  in  repair  is  directly  liable  to  an  individual 
injured  by  the  failure  to  comply  with  the  contract,'  and  this  rule  applies  in 
case  of  a  contract  by  a  street-railroad  company  to  keep  the  part  of  the  high- 
way occupied  by  its  road  in  proper  repair.8 


1.  Private  Property  Used  as  Highway.  —  Corby 
v.  Hill,  4  C.  B.  N.  S.  562,  93  E.  C.  L.  562; 
Crogan  v.  Srhiele,  53  Conn.  186,  53  Am.  Rep. 
88;  Tomle  v.  Hampton,  129  111.  379;  Graves  v. 
Thomas,  95  Ind.  361,  48  Am.  Rep.  727. 

So  in  Beck  v.  Career,  68  N.  Y.  293,  23  Am. 
Rep.  175,  the  excavation  was  ten  feet  from  the 
established  boundary  of  the  thoroughfare,  but 
since  the  premises  between  the  boundary  and 
1  he  excavation  had  been  for  a  long  time  used 
as  part  of  the  highway  and  were  in  such  con- 
dition as  naturally  to  deceive  persons  who 
traveled  over  it.  it  could  not  be  said,  as  mat- 
ter of  law,  that  the  excavation  was  not  in  dan- 
gerous proximity  to  the  highway. 

2.  Injuries  to  Children  Playing.  —  Malloy  v. 
Hibernian  Sav.,  etc.,  Soc,  (Cal.  1889)  21  Pac. 
Rep.  525;  Pekin  v.  McMahon,  154  111.  141,  45 
Am.  St.  Rep.  114;  Bransom  v.  Labrot,  81  Ky. 
638,  50  Am.  Rep.  193;  Hargreaves  v.  Deacon, 
25  Mich.  I;  Mullaney  v.  Spence,  (Brooklyn 
City  Ct.  Gen.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.) 
319. 

3.  Injuries  to  Animals.  —  Jones  v.  Nichols,  46 
Ark.  207,  55  Am.  Rep.  575;  Sisk  v.  Crump,  112 
Ind.  504,  2  Am.  St.  Rep.  213;  Haughcy  v. 
Hart,  62  Iowa  96,  49  Am.  Rep.  138.  Compare 
Jordin  v.  Crump,  8  M.  &  W.  782. 

4.  Falling  of  Part  of  Structure  —  England.  — 
Reg.  v.  Watts,  I  Salk.  357. 

Maryland.  —  Deford  v.  State,  30  Md.  179. 
Massachusetts.  —  Khron  v.  Brock,  144  Mass. 
516. 

New  York.  —  Mullen  v.  Si.  John,  57  N.  Y. 
567,  15  Am.  Rep.  530;  Rector  v.  Buckhart,  3 
Hill  (N.  Y.)  193;  Vincett  v.  Cook,  4  Hun  (N. 
Y.)  318. 

See  also  Grogan  v.  Broadway  Foundry  Co., 
87  Mo.  321. 

Illustrations.  —  So  in  Murray  v.  McShane,  52 
Md.  217,  36  Am.  Rep.  367,  the  owners  of  a 
house  were  held  liable  to  one  who,  while  pass- 
ing on  the  street,  stopped  on  the  doorsill  of 
the  house  to  adjust  his  shoe,  and  who  was  in- 
jured by  a  loose  brick  in  the  wall  falling  on 
his  head,  which  projected  into  the  street. 
And  so  the  owner  may  be  liable  for  injuries 
caused  by  the  fall  of  a  chimney.    Gray  v.  Bos- 


ton Gas  Light  Co.,  114  Mass.  149, 19  Am.  Rep. 
324. 

5.  Falling  of  Articles  from  Building.  —  Byrne 

v.  Boadle,  2  H.  &  C.  722;  Scott  r\  London, 
etc.,  Docks  Co.,  3  H.  &  C.  596;  Tarry  v.  Ash- 
ton,  1  Q.  B.  D.  314;  Hungerford  v.  Bent,  55 
Hun  (N.  Y.)  6. 

In  Jager  v.  Adams,  123  Mass.  26,  25  Am. 
Rep.  7,  it  was  held  that  one  who  was  con- 
structing a  brick  wall  abutting  upon  a  high- 
way might  be  liable  for  negligence  in  putting 
men  to  handle  bticks  where  a  passing  traveler 
would  be  liable  to  injury,  without  erecting  any 
barriers  to  prevent  such  injury,  although  his 
servants  actually  handling  the  bricks  were  not 
negligent. 

Objects  Suspended  over  Highway.  —  So  one  is 

bound  to  exercise  care  that  a  sign  suspended 
over  the  highway  shall  be  safely  fastened  so 
as  not  to  endanger  the  safety  of  travelers.  St. 
Louis,  etc.,  R.  Co.  v.  Hopkins,  54  Ark.  209. 
And  the  same  rule  applies  in  the  case  of  a 
lantern  so  suspended.  Tarry  v,  Ashton,  1  Q. 
B.  D.  320. 

If  the  suspension  is  in  violation  of  the  city 
ordinance  the  question  of  negligence  on  the 
part  of  the  abutting  owner  is  immaterial. 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8 
Am.  Rep.  354. 

6.  Snow  or  Ice  Falling  from  Roof.  —  Shipley  v. 
Fifty  Associates,  101  Mass.  251,  3  Am.  Rep. 
346,  106  Mass.  194;  Smethurst  v.  Independent 
Cong.  Church,  148  Mass.  261,  12  Am.  St.  Rep. 
550;  Hanncm  v.  Pence,  40  Minn.  127.  12  Am. 
St.  Rep.  717;  Garland  v.  Towne,  55  N.  H.  55, 
20  Am.  Rep.  164;  Walsh  v.  Mead.  8  Hun  (N. 
Y.)  387. 

7.  Contract  to  Repair.  —  Weymouth  v.  New 
Orleans,  40  La.  Ann.  344;  Robinson  v.  Cham- 
berlain, 34  N.  Y.  389,  90  Am.  Dec.  713;  Mc- 
Mahon v.  Second  Ave.  R.  Co.,  11  Hun  (N.  Y.) 
347;  Phillips  v.  Com.,  44  Pa.  St.  197;  Brook- 
villc  v.  Arthurs,  130  Pa.  St.  501,  152  Pa.  St. 
334;  Kollock  v.  Madison,  84  Wis.  458. 

8.  By  8troct-railway  Company.  —  Union  St.  R. 
Co.  v.  Stone,  54  Kan.  83;  McMahon  v.  Second 
Ave.  R.  Co.,  75  N.  Y.  231.  See  also  the  title 
Street  Railways. 
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8.  Defects  Involving  Liability  —  a.  Question  of  Fact.  —  Though  ques- 
tions of  law  may  arise  as  to  alleged  defects,  in  general  the  question  whether  a 
highway  is  or  is  not  defective  must  be  treated  as  one  of  fact  for  the  jury, 
acting  under  proper  instructions  from  the  court.1  The  reason  for  this  is 
stated  to  be  that  the  question  depends  on  a  great  variety  of  circumstances 
which  it  is  impossible  to  group  together  in  a  legal  proposition,  besides  which, 
as  the  country  progresses  in  resources  and  means  of  improvement,  the  stand- 
ard of  care  required  tends  to  change,  and  consequently  any  legal  definition 
might  become  inappropriate  with  the  passage  of  time.2 

b.  Unguarded  Holes  or  Excavations  in  Highway  —  (i)  Municipal 
Liability.  —  The  municipality  is  liable  for  injuries  to  persons  on  the  highway 
caused  by  the  presence  of  holes  or  excavations  in  the  highway,  whether  made 
by  its  own  officers  or  by  third  persons,  or  the  result  of  natural  causes,  if  it 
fails  to  erect  barriers  or  take  reasonable  precautions  to  prevent  such  injuries,3 


1.  Question  for  Jury —  United  States.  —  Hull 
v.  Richmond,  2  Woodh.  &  M.  (U.  S.)  337. 

Connecticut.  —  Williams  v.  Clinton,  28  Conn. 
260;  Congdon  v.  Norwich,  37  Conn.  418; 
O'Neil  v.  East  Windsor,  63  Conn.  150;  Lee  v. 
Barkhamsted,  46  Conn.  213;  Seeley  ?.  Litch- 
field, 49  Conn.  134,  44  Am.  Rep.  213. 

Illinois.  —  Gray ville  v.  Whitaker,  85  111.  439, 
6  Cent.  L.  J.  97. 

Kentucky.  —  Newport  v.  Miller,  93  Ky.  22. 

Maine.  —  Merrill  v.  Hampden,  26  Me.  234; 
Bryant  v.  Biddeford,  39  Me.  193;  Whitney  v. 
Cumberland,  64  Me.  541;  Weeks  v.  Parsons- 
field,  65  Me.  285;  Wilham  v.  Portland,  72  Me. 
539;  Morse  v.  Belfast,  77  Me.  44. 

Massachusetts.  —  Ghenn  v.  Provincetown,  105 
Mass.  313;  Brooks  v.  Somerville,  106  Mass. 
271;  Myers  v.  Springfield,  112  Mass.  489; 
Dowd  v.  Chicopee,  116  Mass.  93;  Hodgkins  z. 
Rockport,  116  Mass.  573;  Howard  v.  Mendon, 
117  Mass.  585;  Harris  v.  Newbury,  128  Mass. 
321;  Pratt  v.  Amherst,  140  Mass.  167;  Hall  v. 
Lowell,  10  Cush.  (Mass.)  260. 

Michigan.  —  Malloy  v.  Walker  Tp.,  77  Mich. 
448. 

Missouri.  —  Craig  v.  Sedalia,  63  Mo.  417. 

New  Hampshire.  —  Littleton  v.  Richardson, 
32  N.  H.  59;  Johnson  v.  Haverhill,  35  N.  H. 
74;  Stark  v.  Lancaster,  57  N.  H.  88;  Downes 
v.  Hopknton,  67  N.  H.  456. 

New  York.  —  Hume  v.  New  York,  47  N.  Y. 
639;  Chamberlain  v.  Wheatland,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  Supp.  190;  Bryant  v.  Ran- 
dolph, (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
844;  Rankert  v.  Junius,  25  N.  Y.  App.  Div.  470. 

Rhode  Island.  —  McCloskey  r.  Moies,  19  R. 
I.  297. 

Vermont.  —  Leicester  v.  Pittsford,  6  Vt.  245; 
Kelsey  v.  Glover,  15  Vt.  708;  Cassedy  v. 
Stockbridge,  21  Vt.  391;  Willard  v.  Newbury, 
22  Vt.  458;  Sessions  v.  Newport,  23  Vt.  9; 
Bagley  v.  Ludlow,  41  Vt.  425. 

Wisconsin.  —  Wheeler  v.  Westport,  30  Wis. 
392;  McMaugh  v.  Milwaukee,  32  Wis.  200; 
Barstow  v.  Berlin,  34  Wis.  357;  Draper  v. 
Ironton,  42  Wis.  696;  Hein  v.  Fairchild,  87 
Wis.  258;  Vass  v.  Waukesha,  90  Wis.  337. 

Canada.  —  Walton  v.  York  County,  6  Ont. 
App.  181;  Ferguson  v.  South  wold  Tp.,  27 
Ont.  66. 

2.  Congdon  v.  Norwich,  37  Conn.  414. 

3.  Unguarded  Holes  or  Excavations  in  Highway 

—  United  States.  — Chicago  v.  Robbins,  2  Black 
(U.  S.)  418. 


Alabama.  —  Birmingham  v.  McCary,  84  Ala_ 
469;  Birmingham  v.  Lewis,  92  Ala.  352. 

California.  —  James  v.  San  Francisco,  6  Cal. 
529,  65  Am.  Dec.  526. 

Connecticut.  —  Boucher  v.  New  Haven,  40- 
Conn.  457. 

Delaware.  —  Pierce  v.  Wilmington,  2  Marv^ 
(Del.)  306;  Seward  v.  Wilmington,  2  Marv. 
(Del.)  189;  Carswell  v.  Wilmington,  2 
Marv.  (Del.)  360. 

Georgia.  —  Savannah  v.  Donnelly,  71  Ga. 
258;  Americus  v.  Chapman,  94  Ga.  711; 
Dempsey  v.  Rome,  94  Ga.  420. 

Illinois.  —  Aurora  v.  Seidelman,  34  111.  App. 
285;  Chicago  v.  Gallagher,  44  111.  295;  Spring- 
field v.  Le  Claire,  49  111.  476;  Chicago  v.  John- 
son, 53  111.  91;  Sterling  v.  Thomas,  60  111.  264; 
Freeport  v.  Isbell,  83  111.  440,  25  Am.  Rep. 
407;  Chicago  r.  Hesing,  83  111.  204,  25  Am. 
Rep.  378. 

Indiana.  —  Decatur  v.  Stoops,  21  Ind.  App. 
397;  Indianapolis  v.  Scott,  72  Ind.  197;  Aurora 
v.  Bitner,  100  Ind.  396:  Dooley  v.  Sullivan, 
112  Ind.  451,  2  Am.  St.  Rep.  209. 
Iowa.  —  Koester  v.  Ottumwa,  34  Iowa  41. 
Kansas.  —  Fletcher  v.  Ellsworth,  53  Kan. 
751. 

Kentucky. — Covington  v.  Bryant,  7  Bush 
(Ky.)  248. 

Louisiana.  —  Cline  v.  Crescent  City  R.  Co., 
41  La.  Ann.  1031. 

Maine.  —  Kimball  v.  Bath,  38  Me.  219,  61 
Am.  Dec.  243;  Philips  v.  Veazie,  40  Me.  96; 
Morton  v.  Frankfort,  55  Me.  46;  Butler  v. 
Bangor,  67  Me.  385. 

Maryland.  —  Baltimore  v.  Pendleton,  15 
Md.  13. 

Massachusetts.  —  Burnham  v.  Boston,  10 
Allen  (Mass.)  290;  Doherty  v.  Waltham,  4 
Gray  (Mass.)  596;  Reed  v.  Northfield,  13  Pick. 
(Mass.)  94,  23  Am.  Dec.  662;  Prentiss  v.  Bos- 
ton, 112  Mass.  43;  Myers  v.  Springfield,  112 
Mass.  489;  Hodgkins  Rockport,  116  Mass. 
573;  Howard  v.  Mendon,  117  Mass.  585;  Mar- 
vin v.  New  Bedford,  158  Mass.  464. 

Michigan.  —  Detroit  v.  Corey,  9  Mich.  165, 
80  Am.  Dec.  78;  Alexander  v.  Big  Rapids,  7* 
Mich.  282. 

Minnesota. — Cleveland  v.  St.  Paul,  18  Minn. 
279;  O'Gorman  v.  Morris,  26  Minn.  267. 

Missouri.  —  Bassett  v.  St.  Joseph,  53  Mo. 
290,  14  Am.  Rep.  446;  Bowie  v.  Kansas  City, 
51  Mo.  454;  Hull  v.  Kansas  City,  54  Mo.  598, 
14  Am.  Rep.  487;  Fink  v.  St.  Louis,  71  Mo.  52; 
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provided  there  was  a  reasonable  likelihood  that  such  a  hole  or  excavation 
would  cause  an  accident,1  and  provided  further  that  the  municipality  had 
sufficient  notice  thereof  to  enable  it  to  remove  the  danger.2 

(2)  Individual  Liability.  —  Such  excavations  are  also  ground  for  imposing 
liability  upon  the  individual  originally  creating  them,  or  whose  duty  it  was  to 
fill  or  protect  them.3 

c.  Failure  to  Light  Highway.  —  In  the  absence  of  a  statutory  or 
charter  requirement,  a  municipality  is  under  no  obligation  to  light  the  high- 
ways, even  city  streets,  within  its  jurisdiction,  and  is  not  liable  for  injuries 
resulting  from  failure  to  light  them  or  from  insufficient  lighting.4 

Obstructed  or  Defective  Highway.  —  But  since  away,  though  partially  obstructed 


Welsh  v.  St.  Louis,  73  Mo.  71;  Russell  v.  Co- 
lumbia, 74  Mo.  480,  41  Am.  Rep.  325;  Halpin 
v.  Kansas  City,  76  Mo.  335;  Baldwin  v.  Spring- 
field, 141  Mo.  205;  Brennan  v.  St.  Louis,  92 
Mo.  482. 

Nebraska. — Omaha  v.  Randolph,  30  Neb. 
699;  Omaha  v.  Jensen,  35  Neb.  68,  37  Am.  St. 
Rep  432;  Lincoln  v.  Calvert,  39  Neb.  305. 

New  Hampshire.  —  Grimes  v.  Keene,  52  N. 
H.  330;  Sides  v.  Portsmouth,  59  N.  H.  24. 

New  York.  —  Buffalo  v.  Holloway,  7  N.  Y. 
493.  57  Am.  Dec.  550;  Hutson  v.  New  York,  9 
N.  Y.  163,  59  Am.  Dec.  526;  Brewer  v.  New 
York,  ji  N.  Y.  App.  Div.  244;  Storrs  v.  Utica, 
17  N.  Y.  104,  72  Am.  Dec.  441;  Rankert  v. 
Junius,  25  N.  Y.  App.  Div.  470;  Diamond  v. 
Brooklyn,  (Supm.  Ct.  Gen.  T  )  36  N.  Y.  Supp. 
97;  Crowther  v.  Yonkers,  (Supm.  Ct.  Gen.  T.) 
15  N.  Y.  Supp.  588;  Wilson  v.  Troy,  60  Hun 
(N.  Y.)  183;  Grants.  Brooklyn,  41  Barb.  (N.  Y.) 
381;  Childs  v.  West  Troy,  23  Hun  (N.  Y.)68; 
Herrington  v.  Phcenix.  41  Hun  (N.  Y.)  270; 
Beltz  v.  Yonkers,  74  Hun  (N.  Y.)  73;  Foels 
v.  Tonawanda,  75  Hun  (N.  Y.)  363;  Roach  v. 
Ogdensburg,  91  Hun  (N.  Y.)  9;  Smith  v. 
Clarkstown,  69  Hun  (N.  Y.)  155;  Wallace 
v.  New  York,  (C.  PI.  Gen.  T.)  18  How.  Pr.  (N. 
Y.)  169. 

Ohio. — Circleville  v.  Neuding,  41  Ohio  St. 
465. 

Oregon.  —  McAllister  v.  Albany,  18  Oregon 
426. 

Pennsylvania. — Sutter  v.  Young  Tp.,  130 
Pa.  St.  72;  Schaeffcr  v.  Jackson  Tp.,  150  Pa. 
St.  145,  30  Am.  St.  Rep.  792. 

Rhode  Island.  — Seamons  v.  Fitts,  20  R.  I. 
443,  4  Am.  Ncg.  Rep.  224. 

Tennessee. — Memphis  v.  Lasser,  9  Humph. 
(Tenn.)  757;  Nashville  v.  Brown,  9  Heisk. 
(Tenn.)  I.  24  Am.  Rep.  289. 

Vermont.  —  Willard  v.  Newbury,  22  Vt.  458; 
Batty  v.  Duxbury,  24  Vt.  155. 

Washington.  —  Sutton  v.  Snohomish,  it 
Wash.  24,  48  Am.  St.  Rep  847;  Sproul  v.  Seat- 
tle, 17  Wash.  256;  Rowe  v.  Ballard,  19 
Wash.  1. 

Wisconsin. — Seward  v.  Milford,  21  Wis. 
485;  Hart  1.  Red  Cedar,  63  Wis.  634;  Wiltse  v. 
Tilden,  77  Wis.  152;  Rumrill  v.  Dclaficld,  82 
Wis.  1S4;  Little  v.  Iron  River,  102  Wis.  250. 

1.  Likelihood  of  Accident.  —  Mors''  v.  Belfast. 
77  Me.  44;  Grant  v.  Fnfield,  11  N.  Y.  App. 
Div.  358;  Beltz  v.  Yonkers,  148  N.  Y.  67. 

2.  Notice.  —  Sec  infra,  this  section.  Notice  0/ 
Defect. 

3.  Excavation  Ground  of  Individual  Liability  — 

England.  —  Sandford  v.  Clarke,  21  O.  B.  I) 
398. 
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Arkansas.  —  Pine  Bluff  Water,  etc.,  Co.  v. 
Derrisseaux,  56  Ark.  132. 

California.  —  Barton  v.  McDonald,  81  Cal. 
265. 

Illinois.  —  Stephani  v.  Brown,  40  111.  428. 

Indiana.  —  Lebanon  Light,  etc.,  Co.  v. 
Leap,  139  Ind.  443. 

Icwa. —  Case  v.  Waverly,  36  Iowa  545; 
Calder  v.  Smalley,  66  Iowa  219,  55  Am.  Rep. 
270. 

Kansas. — Osage  City  v.  Larkin,  40  Kan. 
206,  10  Am.  St.  Rep.  186. 

Maine.  —  Portland  v.  Richardson,  54  Me.  46, 
89  Am.  Dec.  720. 

Massachusetts.  —  Boston  v.  Worihington,  l« 
Gray  (Mass.)  496,  71  Am.  Dec.  678;  Lowell  v. 
Boston,  etc.,  R.  Corp.,  23  Pick.  (Mass.)  24,  34 
Am.  Dec.  33;  Churchill  v.  Holt,  127  Mass. 
165,  34  Am.  Rep.  355;  Dalay  v.  Savage,  145 
Mass.  38,  1  Am.  St.  Rep.  429. 

New  York.  —  Whalen  v.  Gloucester,  4  Hun 
(N.  Y.)  24;  Dygeit  v.  Schenck,  23  Wend.  (N. 
Y.)  446,  35  Am.  Dec.  575;  Brooklyn  v.  Brook- 
lyn City  R.  Co.,  47  N.  Y.  475,  7  Am.  Rep.  469; 
Bliss  v.  Schaub,  48  Barb.  (N.  Y.)  339;  Johnson 
v.  Friel,  50  N.  Y.  679;  Irvine  v.  Wood,  51  N. 
Y.  224,  10  Am.  Rep.  603;  Charlock  v.  Freel, 
125  N.  Y.  357. 

Oregon.  —  Milarkey  v.  Foster,  6  Oregon  37$, 
25  Am.  Rep.  531. 

Pennsylvania.  —  Grier  v.  Sampson,  27  Pa. 
St.  183.' 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Dunn,  17 
Tex.  Civ.  App.  687. 

Vermont.  —  Rogers  v.  Stewart,  5  Vt.  215,  26 
Am.  Dec.  296. 

4.  No  Obligation  to  Light  Highway.  —  Gaskins 
v.  Atlanta,  73  Ga.  746;  Freeport  v.  Isbell,  83 
HI.  440,  25  Am.  Rep.  407;  Jefferson  7\  Chap- 
man, 127  111.  438,  )  1  Am.  St.  Rep.  136;  Chi- 
cago v.  Apel,  50  111.  App.  132;  Chicago  v. 
McDonald,  57  111.  App.  250;  Sparhawk  v. 
Salem,  1  Allen  (Mass.)  30,  79  Am.  Dec.  700; 
Macomber  v.  Taunton,  100  Mass.  255;  Lyon 
?'.  Cambridge,  136  Mass.  419;  Randall  v.  East- 
ern R.  Co.,  106  Mass.  276,  8  Am.  Rep.  327; 
Miller  v.  St.  Paul,  38  Minn.  134;  Mcllugh  v. 
St.  Paul,  67  Minn.  441;  Canavan  v.  Oil  City, 
183  Pa.  St.  611.  41  W.  N.  C.  (Pa.)  495. 

So  the  fact  that  a  city,  under  no  statutory 
obligation  to  light  its  streets,  does  it  so  insuffi- 
ciently as  not  to  render  visible  an  obstruction 
rightly  in  the  street,  such  as  a  water  plug, 
does  not  render  it  liable  in  damages.  Colum- 
bus v.  Sims,  94  Ga.  483. 

City  Ordinance  Requirement.  —  And  the  omis- 
sion to  light  an  obstructed  or  unsafe  street 
was  held  not  to  be  a  "  defect  in  the  way  " 
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or  out  of  repair,  may  be  safe  if  lighted,  the  question  whether  it  is  lighted  may- 
be materia]  on  the  question  of  negligence.1 

</.  Guards,  Signals,  and  Lights — (i)  In  General.  —  The  municipality 
is  under  the  obligation  of  erecting  guards  and  placing  lights  to  protect  travel- 
ers from  injuries  from  any  excavation  or  obstruction,  whether  made  by  it  or 
by  an  individual,  and  is  liable  in  case  of  failure  so  to  do.2  An  individual, 
likewise,  who  is  originally  responsible  for  the  excavation  or  obstruction  is 
liable  in  case  of  his  failure  properly  to  guard  or  light  it.3  And  this  duty 
exists  on  the  part  of  a  municipality  when  a  dangerous  condition  is  created  by 
changing  the  grade  of  a  street.4  But  guards  are  not  necessary  to  prevent 
passage  along  the  side  of  an  excavation,5  and  a  municipality  has  been  held 
not  to  be  liable  because  an  excavation  was  left  unguarded  during  the  absence 


within  the  statute,  though  a  city  ordinance  re- 
quired the  superintendent  of  streets  to  place 
barriers  and  lights  across  any  unsafe  street. 
Lyon  v.  Cambridge,  136  Mass.  419. 

1.  Lighting  of  Defective  Street.  —  Free  port  v. 
Isbell,  83  111.  440,  25  Am.  Rep.  407;  Indianapo- 
lis v.  Scott,  72  Ind.  197;  Miller  v.  St.  Paul,  38 
Minn  134. 

As  to  the  duty  of  lighting  bridges  and  ap- 
proaches, see  the  title  Bridges,  vol.  4,  p.  943, 
note. 

2.  Guards,  Signals,  and  Lights  —  Duty  of  Mu- 
nicipality —  United  States.  —  Chicago  v.  Rob- 
bins,  2  Black  (U.  S.)4i8;  Cleveland  v.  King, 
132  U.  S.  295. 

Connecticut.  —  Boucher  v.  New  Haven,  40 
Conn.  456;  Cummings  v.  Hartford,  70  Conn. 
"5- 

Georgia.  —  Lewis  v.  Atlanta,  77  Ga.  756,  4 
Am.  St.  Rep.  108. 

Illinois.  —  Chicago'  v.  Johnson,  53  111.  91; 
Canton  v.  Dewey,  71  111.  App.  346;  Aurora  v. 
Rockabrand,  149  111.  399;  Jefferson  v.  Chap- 
man, 127  111.  438,  11  Am.  St.  Rep.  136. 

Indiana.  —  Alexandria  v.  Young,  20  Ind. 
App.  673. 

Maine.  —  Kimball  v.  Bath,  38  Me.  219,  61 
Am.  Dec.  243;  Butler  v.  Bangor,  67  Me.  385. 

Massachusetts.  —  Prentiss  v.  Boston,  112 
Mass.  43;  Howard  r.  Mendon,  117  Mass.  585; 
Fox  v.  Chelsea,  171  Mass.  297. 

Nebraska.  —  Lincoln  v.  Calvert,  39  Neb.  305. 

New  York.  —  Tompert  v.  Hastings  Pave- 
ment Co.,  35  N.  Y.  App.  Div.  578;  O'Hara  v. 
Burfalo,  39  N.  Y.  App.  Div.  443;  McGuinness 
v.  Westchester,  66  Hun  (N.  Y.)  356;  Grant  v. 
Brooklyn,  41  Barb.  (N.  Y.)  381;  Weed  v.  Balls- 
ton  Spa,  76  N.  Y.  329;  Brusso  v.  Buffalo,  90 
N.  Y.  679;  Turner  v.  Newburgh,  109  N.  Y. 
311,  4  Am.  St.  Rep.  453;  Pettengill  v.  Yonkers, 
116  N.  Y.  558,  15  Am.  St.  Rep.  442;  Bryant  v. 
Randolph,  133  N.  Y.  70. 

Ohio.  —  Newark  v.  McDowell,  9  Ohio  Cir. 
Dec.  260;  Newark  v.  Jones,  16  Ohio  Cir.  Ct. 
563,  9  Ohio  Cir.  Dec.  196. 

Oregon.  —  McAllister  v.  Albany,  18  Oregon 
426. 

Pennsylvania.  —  Erie  City  v.  Schwingle,  22 
Pa.  St.  384,  60  Am.  Dec.  87. 

Utah.  —  Naylor  v.  Salt  Lake  City,  9  Utah 

491-. 

Virginia.  —  Norfolk  v.  Johnakin,  94  Va. 
285. 

Washington. — Sutton  v.  Snohomish,  11 
Wash.  24,  48  Am.  St.  Rep.  847. 


Wisconsin.  —  Milwaukee  v.  Davis,  6  Wis. 
377;  Seward  v.  Milford,  21  Wis.  485;  Ward  v. 
Jefferson,  24  Wis.  342;  Hammond  v.  Mukwa, 
40  Wis.  35;  Klatt  v.  Milwaukee,  53  Wis.  196, 
40  Am.  Rep.  759. 

Canada.  —  Rice  v.  Whitby,  28  Ont.  598. 

3.  Duty  of  Individual  —  United  States.  —  Chi- 
cago v.  Robbins,  2  Black  (U.  S.)  418;  Robbins 
v.  Chicago,  4  Wall.  (U.  S.)  657. 

Arkansas.  —  Pine  Bluff  Water,  etc.,  Co.  v. 
Derrisseaux,  56  Ark.  132. 

Illinois.  —  Pfau  v.  William,  63  111.  16;  Kep- 
perly  v.  Ramsden,  83  111.  354. 

Indiana,  —  Ft.  Wayne  v.  De  Witt,  47  Ind. 
391;  Ryan  v.  Curran,  64  Ind.  345,  31  Am. 
Rep.  123. 

Massachusetts.  —  Gorham  v.  Gross,  125  Mass. 
232,  28  Am.  Rep.  224. 

Missouri.  —  Wiggin  v.  St.  Louis,  135  Mo. 

558. 

New  Jersey.  —  Thomas  v.  Consolidated 
Traction  Co.,  62  N.  J.  L.  36. 

New  York.  — Congreve  v.  Morgan,  18  N.  Y. 
84,  72  Am.  Dec.  495;  Dygert  v.  Schenck,  23 
Wend.  (N.  Y.)  446,  35  Am.  Dec.  575;  Bliss 
v.  Schaub,  48  Barb.  (N.  Y.)  339;  Charlock  v. 
Freel,  125  N.  Y.  357. 

Ohio.  —  Hawver  v.  Whalen,  49  Ohio  St.  69; 
Clark  v.  Fry,  8  Ohio  St.  359,  72  Am.  Dec. 
590. 

Pennsylvania.  —  Homan  v.  Stanley,  66  Pa. 
St.  464,  5  Am.  Rep.  389;  Beck  v.  Hood,  185 
Pa.  St.  32. 

Warning  to  Children.  —  It  has  been  held  the 
duty  of  the  municipality  to  have  guards  to 
warn  children  away  from  an  attractive  exca- 
vation in  a  street.  Aurora  v.  Seidelman,  34 
111.  App.  285. 

4.  Change  of  Grade.  —  So  it  was  held  to  be  the 
duty  of  the  city  to  erect  a  barrier  where  the 
grade  of  the  street  was  lowered  and  a  person 
coming  across  an  adjoining  lot  was  injured. 
Orme  v.  Richmond,  79  Va.  86;  Burnham  v. 
Boston,  10  Allen  (Mass.)  290. 

And  where  the  authorities  raised  one-half  in 
width  of  a  street  by  an  embankment  six  feet 
high,  the  side  of  which,  next  to  the  half  of  the 
street  which  was  left  in  its  natural  state,  was 
precipitous  and  without  railing  or  barrier,  it 
was  held  that  the  street  was  unsafe,  as  a  mat- 
ter of  law,  even  though  each  half  was  safe 
of  itself.  Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Rep.  558. 

5.  Passage  on  Side  of  Excavation,  —  O'Rourke 
v.  Monroe,  98  Mich.  520. 
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for  a  few  minutes  of  the  workman  employed  thereat.1  The  accident  must, 
moreover,  in  order  to  render  the  municipality  liable,  have  been  such  that  the 
presence  of  the  guard  or  signal  would  have  prevented  its  occurrence.* 

(2)  On  Road  Not  in  Use.  —  The  duty  to  place  barriers  or  lights,  or  to  give 
warning  signals  in  some  other  manner,  also  exists  when  a  highway  or  the  pre- 
viously used  track  thereon  is  either  permanently  or  temporarily  discontinued 
and  is  in  an  unsafe  condition  for  travelers.3 

(3)  Sufficiency.  —  Only  ordinary  care  is  required  in  respect  to  placing  such 
barriers  or  signals,4  and  their  sufficiency  is  a  question  for  the  jury  under 
proper  instructions  from  the  court.5 

(4)  Unauthorized  Removal.  —  If  proper  guards  are  erected,  or  lights  or  sig- 
nals are  established,  in  order  to  prevent  accidents,  neither  the  municipality 
nor  the  individual  directly  responsible  for  the  condition  of  the  highway  will 
as  a  rule  be  subject  to  liability  merely  because  such  barriers,  lights,  or  signals 
are  removed  or  rendered  ineffective  by  persons  acting  without  authority.0 
But  ordinary  care  must  be  exercised,  and  a  right  of  action  arises  if  either  the 
municipality  or  the  individual  has  notice  of  such  removal,7  or  has  grounds  for 


1.  Temporary  Absence  of  Workman.  —  Jones 
v.  Clinton,  100  Iowa  333. 

2.  Absence  of  Guard  Not  Causing  Injury.  — 

Stacy  v.  Phelps,  47  Hun  (N.  Y.)  ; 4,  where  it 
was  decided  that  since  the  object  of  a  guard 
is  merely  to  warn  travelers  and  not  absolutely 
to  prevent  contact  with  the  danger,  a  munici- 
pality was  not  liable  for  injuries  caused  by 
the  fall  of  a  runaway  team  into  an  unguarded 
excavation,  since  a  guard  would  not  have  pre- 
vented the  accident. 

3.  Guarding  of  Closed  or  Abandoned  Track  or 
Highway  —  Connecticut.  —  Munson  v.  Derby,  37 
Conn.  298,  9  Am.  Rep.  332. 

Maine. —  Kimball  v.  Bath,  38  Me.  219,  61 
Am.  Dec.  243;  Phillips  v.  Veazie,  40  Me.  96. 

Michigan.  —  Southwell  v.  Detroit,  74  Mich. 
438;  Alexander  v.  Big  Rapids,  76  Mich.  284. 

Minnesota.  —  O'Leary  v.  Mankato,  21 
Minn.  65. 

Missouri.  —  Stephens  v.  Macon,  83  Mo.  345. 

New  York.  —  Ireland  v.  Oswego,  etc.,  Plank 
Road  Co.,  13  N.  Y.  526. 

Wisconsin.  —  Wiltse  v.  Tilden,  77  Wis.  152; 
Schuenke  v.  Pine  River,  84  Wis.  669;  Bills  v. 
Kaukauna,  94  Wis.  310. 

4.  Placing  of  Barriers  —  Ordinary  Care.  — 
Weirs  v.  Jones  County,  80  Iowa  351,  29  Am. 
&  Kng.  Corp.  Cas.  470;  Lincoln  v.  Calvert,  39 
Neb.  305;  Klatt  v.  Milwaukee,  53  Wis.  196,  40 
Am.  Rep.  759. 

5.  Sufficiency  of  Barrier  or  Signal.  —  Weirs  v. 
Jones  County,  86  Iowa  625;  Morton  v.  Frank- 
fort, 55  Me.  46;  Howard  v.  Mendon,  117  Mass. 
585;  Norwood  v.  Somerville,  159  Mass.  105; 
Welsh  v.  Lansing,  in  Mich.  589;  Sutton  v. 
Snohomish,  1 1  YVash.  24,  48  Am.  St.  Rep. 
847. 

In  White  v.  Boston,  122  Mass  491,  Lord,  J., 
said  that  the  sufficiency  of  the  signal  or  barrier 
may  depend  upon  a  variety  of  circumstances, 
such  as  the  situation  of  ihc  way,  the  travel  it 
was  10  accommodate,  and  the  modes  of  giving 
notice  commonly  adopted. 

A  Sign  in  the  English  language  that  a  place 
is  not  passable  is  sufficient,  though  the  person 
injured  cannot  read  such  language.  Weirs  v. 
Jones  County,  86  Iowa  625. 

Il  was  held  that  a  plank  eight  feet  long  and 


about  a  foot  wide,  standing  in  a  hole  in  the 
highway,  was  a  reasonable  notice  that  that 
part  of  the  road  was  not  in  a  proper  condition 
for  use.    Morton  v.  Frankfort,  55  Me.  46. 

Sufficiency  of  Lights.  —  So  the  jury  was  held 
to  be  justified  in  finding  that  the  duty  of  giv- 
ing a  signal  was  not  performed  by  leaving  a 
lantern  with  so  little  oil  in  it  that  it  would  not 
remain  lighted  throughout  the  night,  Baker  v. 
Grand  Rapids,  ill  Mich.  447;  nor  where  a  lan- 
tern was  merely  set  at  either  end  of  an  exca- 
vation fifty  feet  long,  without  any  other  guard, 
Cummings  v.  Hartford,  70  Conn.  115. 

Effect  of  General  Custom.  —  In  T.  A.  Gillespie 
Co.  v.  Cummings,  62  N.  J.  L.  370,  it  was  held 
that  the  fact  that  the  general  practice  was  to 
place  a  red  light  at  each  end  of  an  obstruction 
on  a  highway,  while  in  the  particular  case 
they  were  placed  at  each  end  of  the  unob- 
structed portion,  might  be  considered  as  bear- 
ing on  both  the  plaintiff's  and  the  defendant's 
care. 

Extinction  of  Light  —  Notice  to  Municipality. 

—  A  municipality  was  held  not  to  be  liable 
because  a  light  had  gone  out  at  the  time  of  the 
accident,  if  it  had  been  burning  brightly  an 
hour  before,  when  a  policeman  passed  the 
spot.  Mills  v.  Philadelphia,  187  Pa.  St.  287, 
42  W.  N.  C.  (Pa.)  397. 

6.  Unauthorized  Removal  of  Guards  or  Signals 

—  Indiana.  —  Dooley  v.  Sullivan,  112  Ind. 
451,  2  Am.  St.  Rep.  209. 

Iowa.  —  Weirs  v.  Jones  County,  80  Iowa 
351,  29  Am.  &  Eng.  Corp.  Cas.  470;  Theissen 
v.  Belle  Plaine,  81  Iowa  119. 

Massachusetts.  —  Doherty  v.  Waltham,  4 
Gray  (Mass.)  596. 

Michigan.  —  Welsh  t.  Lansing,  III  Mich. 
589;  Walker  v.  Ann  Arbor,  in  Mich.  1. 

Missouri.  —  Myers  v.  Kansas  City,  108  Mo. 
480. 

New  York. — Sevestre  v.  New  Yotk,  47  N. 
Y.  Super.  Ct.  34L 

Vermont.  —  Mullen       Rutland,  55  Vt.  77. 
Wisconsin.  —  Seward  v.  Milford,  21  Wis.  485. 

7.  Caro  to  Bo  Exercised. —  Weirs  v.  Jones 
County,  80  Iowa  351.  29  Am.  &  F.ng.  Corp. 
Cas.  470;  Klatt  v.  Milwaukee,  53  Wis.  196,  40 
Am.  Rep.  759. 
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anticipating  it,  and  fails  to  take  action  accordingly.' 

objects  Obstructing  Highway.  —  One  injured  by  a  collision  with 
.in  object  improperly  in  the  highway  maj'  recover  therefor  against  the  munici- 
pality or  against  the  person  who  placed  the  obstruction  there.  So  one  may 
recover  on  account  of  a  stump  left  in  a  highway  in  such  a  position  as  to 
render  travel  dangerous,*  or  because  of  a  post  erected  for  the  purpose  of 
hitching  horses  or  for  other  purposes,  placed  in  an  improper  position  in  the 
highw  ay, 3  though  there  is  no  liability  if  the  post  is  properly  placed.4  So  a 
municipality  has  been  held  liable  for  injuries  occasioned  by  a  water  plug, 
owned  by  a  water  company,5  and  also  for  injuries  caused  by  rails  projecting 
four  inches  above  the  plank  surface  of  a  street.0  The  municipality  is  likewise 
liable  for  articles  improperly  left  lying  in  the  highway,7  such  as  large  stones** 
or  piles  of  brick,9  or  in  the  case  of  lumber  or  logs  10  or  a  pile  of  dirt 11  unneces- 
sarily and  improperly  placed  in  the  highway.  But  objects  placed  in  the  high- 
way to  serve  a  necessary  and  convenient  purpose,  and  not  in  such  a  position 
as  to  interfere  unnecessarily  with  travel  on  the  highway,  will  not  give  rise  to 
liability  for  injuries  caused  thereby.12    Nor  is  the  municipality  liable  for 


1.  Failure  to    Provide  Against    Removal.  — 

Myers  v.  Springfield,  112  Mass.  489;  Howard 
v.  Mendon,  117  Mass.  585;  Fox  v.  Chelsea,  171 
Mass.  297. 

Application  of  Rule.  —  So  the  municipality 
has  been  held  not  to  be  freed  from  liability  by 
the  erection  of  barriers  when  it  knew  or  should 
have  known  that  it  was  necessary  to  remove 
the  barrier  from  time  to  time  in  order  to  per- 
mit cars  to  pass.  Prentiss  v.  Boston,  112 
Mass.  43;  Blessinglon  v.  Boston,  153  Mass. 
409 

And  in  Beck  v.  Hood,  185  Pa.  St.  32,  it  was 
said  thai  a  builder  did  not  perform  his  whole 
duly  by  fencing  off  a  dangerous  place  in  a 
sidewalk  and  putting  up  lights  in  the  evening, 
and  then  giving  no  more  attention  to  it,  and 
that  he  must  give  some  attention  to  it  in  the 
early  part  of  the  night,  while  the  walks  are 
actively  occupied,  in  order  to  be  sure  that  the 
lights  and  barriers  are  in  place  and  are  doing 
their  work. 

2.  Stump  in  Highway.  —  New  York  v. 
Sheffield,  4  Wall.  (U.  S.)  189;  Newport  v.  Mil- 
ler, 93  Ky.  22;  Tilton  v.  Wenham,  172  Mass. 
407;  Phelps  v.  Mankato,  23  Minn.  276;  Ward 
v.  Jelterson,  24  Wis.  342;  Boltz  v.  Sullivan,  101 
Wis.  608;  Hinkley  v.  Rosendale,  95  Wis.  271; 
Strieker  Reedsburg,  101  Wis.  457.  See  also 
Foley  v.  East  Flamborough  Tp.,  29  Onl.  139. 

3.  Post  in  Highway — Kansas.  —  Pleasant 
Grove  Tp.  v.  Ware,  7  Kan.  App.  648. 

Massachusetts.  —  Snow  v.  Adams,  1  Cush. 
(Mass.)  443;  Coggswell  v.  Lexington,  4  Cush. 
(Mass.)  307;  Warner  v.  Holyoke,  112  Mass. 
362;  Hayden  v.  Atlleborough,  7  Gray  (Mass.) 
338;  Arey  v.  Newton,  148  Mass.  598,  12  Am. 
St.  Rep.  604. 

New  Hampshire.  —  Willey  v.  Portsmouth, 
35  N.  H.  304;  Chamberlain  v.  Enfield,  43  N. 
H.356. 

Rhode  Island. — Yeaw  v.  Williams,  15  R.  I.  20. 
Vermont. — Cassedy  v.  Stockbridge,  21  Vl. 
3QI- 

Canada.  —  Atkinson  v.  Chatham,  29  Ont. 
518;  Therien  v.  Montreal,  15  Quebec  Super. 
Ct.  380. 

4.  Weinstein  v.  Terre  Haute,  147  Ind.  556; 
Wellington  v.  Gregson,  31  Kan.  99,  47  Am. 
Rep.  482;   Macomber  v.  Taunion,  100  Mass. 


255;  Taylor  v.  Woburn,  130  Mass.  494;  Yeaw 
v.  Williams,  15  R.  I.  20. 

5.  Water  Plug.  —  Scranton  v.  Catterson,  94. 
Pa.  Si.  202. 

6.  Projecting  Rails.  —  Michigan  City  v.  Boeck- 
ling,  122  Ind.  39.  And  see  Cenlral  R.  Co.  v. 
State,  82  Md.  647. 

7.  Articles  Lying  in  Highway.  —  Lebanoa 
Light,  etc.,  Co.  v.  Leap,  139  Ind.  443;  Agnew  v. 
Corunna,  55  Mich.  428,  54  Am.  Rep.  383;  Mc- 
Arthur  r.  Saginaw,  58  Mich.  357,  55  Am. 
Rep.  687;  Whitney  v.  Ticonderoga,  127  N.  Y. 
40;  Galveston  v.  Reagan,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  48.  But  see  Simons  v.  Casce 
Tp.,  105  Mich.  588. 

8.  Stones  in  Highway.  —  Bigelow  v.  Weston, 
3  Pick.  (Mass.)  267;  Naylor  v.  Salt  Lake  City, 
9  Utah  491. 

But  loose  stones  in  a  highway  do  not  nec- 
essarily constitute  a  statutory  insufficiency 
therein  merely  because  a  statute  requires 
their  monthly  removal.  Washburn  v.  Wood- 
stock, 49  Vt.  503. 

9.  Piles  of  Brick. —  Frost  v.  Portland,  11  Me. 
271. 

A  municipality  has  also  been  held  liable  for 
injuries  caused  by  a  piece  of  brick  in  the  high- 
way, on  which  a  horse  stepped.  Ha2ard  v. 
Council  Bluffs,  87  Iowa  sr. 

10.  Lumber  and  Logs  —  Indiana.  —  Wood  v. 
Mears,  12  Ind.  515,  74  Am.  Dec.  222. 

Maine.  —  Johnson  v.  Whitefield,  18  Me. 
286,  36  Am.  Dec.  721. 

Massachusetts.  —  Snow  v.  Adams,  1  Cush. 
(Mass.)  443. 

Michigan.  —  Langvvorthy  v.  Green  Tp.,  88 
Mich.  207. 

New  York.  —  Tinker  v.  New  York  etc.,  R. 
Co.,  157  N.  Y.  312,  affirming  92  Hun  (N.  Y.) 
269. 

Vermont.  —  Bagley  v.  Ludlow,  41  Vt.  425. 
Washington.  —  Savior    v.     Montesano,  11 
Wash.  328. 

Wisconsin.  —  Slivitski  v.  Wien,  93  Wis.  460. 

11.  Pile  of  Dirt.  —  Champaign  v.  Jones.  132 
III.  304;  Griffin  v.  New  York,  9  N.  Y.  456,  61 
Am.  Dec.  700;  Stafford  v.  Oskaloosa,  57  Iowa 
748. 

12.  Objects  Rightfully  in  Highway.  —  Macom- 
ber v.  Taunton,  100  Mass.  255;   Ring  v.  Co- 
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injuries  caused  by  obstructions  necessarily  created  in  the  making  of  repairs  on 
the  highway,  provided  travelers  are  properly  warned  of  the  presence  of  such 
obstructions. 1 

/.  Objects  Frightening  Horses  —  (i)  Municipal  Liability. —  It  is  gen- 
erally held  that  a  municipality  is  liable  for  injuries  caused  by  objects  allowed 
by  it  to  remain  in  the  highway  which  are  of  a  character  to  frighten  horses.2 
In  Massachusetts  and  South  Carolina,  however,  the  presence  of  such  an  object 
is  not  considered  to  constitute  a  defect  in  the  highway,  so  as  to  authorize  a 
recovery  under  the  statute,3  and  a  like  view  has  been  taken  in  Canada*  In 
Michigan,  it  seems,  the  municipal  liability  is  limited  to  cases  in  which  the 
object  is  within  the  traveled  part  of  the  highway,5  and  this  is  as  far  as 
the  actual  decisions  go  in  Maine*  But  generally  the  fact  that  the  object 
is  in  the  untraveled  rather  than  the  traveled  part  does  not  relieve  the 


hoes,  77  N.  Y.  83,  33  Am.  Rep.  574;  Dougherty 
v.  Horseheads,  159  N.  Y.  154,  reversing  5  N.  Y. 
App.  Div.  625;  Dubois  v.  Kingston,  102  N.  Y. 
219;  Cushing  v.  Boston,  12S  Mass.  330. 

Trees  Planted  Near  the  Sidewalk  and  boxed  to 
prevent  injury  from  cattle  or  vehicles  do  not 
show  negligence  per  se  on  the  part  of  the  mu- 
nicipality. The  circumstances  of  each  case 
are  controlling.  The  same  considerations 
apply  in  regard  to  hitching  posts.  Brewer,  J., 
in  Wellington  v.  Gregson,  31  Kan.  99,  47  Am. 
Rep.  482. 

1.  Obstructions  Created  in  Course  of  Repair.  — 

Jacobs  v.  Bangor,  16  Me.  187,  33  Am.  Dec. 
652;  Morton  v.  Frankfort,  55  Me.  46;  Lane  v. 
Lewiston,  91  Me.  292;  Southwell  v.  Detroit, 
74  Mich.  438;  Williams  v.  Tripp,  11  R.  I. 
447- 

2.  Objects  Frightening  Horses  —  Connecticut.  — 
Dimock  v.  Suffield,  30  Conn.  129;  Ayer  v. 
Norwich,  39  Conn.  381,  12  Am.  Rep.  396; 
Young  v.  New  Haven,  39  Conn.  435. 

Illinois.  —  Vandalia  v.  Huss,  41  111.  App. 
517. 

Indiana.  —  Logansport  v.  Dick,  70  Ind.  65, 
36  Am.  Rep.  166;  Rushville  v.  Adams,  107 
Ind.  475,  57  Am.  Rep.  124. 

Maine.  —  Card  v.  Ellsworth,  65  Me.  547,  20 
Am.  Rep.  722. 

Maryland.  —  Kennedy  v,  Cecil  County,  69 
Md.  65. 

Michigan.  —  Simons  v.  Casco  Tp.,  105  Mich. 
588. 

New  Hampshire.  —  Winship  v.  Enfield,  42 
N.  H.  197:  Chamberlain  v.  Enfield,  43  N.  H. 
356;  Bartlett  v.  Hooksetl,  48  N.  H.  18.  See 
Hcbbanl  v.  Berlin,  66  N.  H.  623,  32  Atl.  Rep. 
229;  Darling  v,  Westmoreland,  52  N.  H.  401, 
13  Am.  Rep.  55. 

New  York.  —  Whitney  v.  Ticondcroga,  53 
Hun  (N.  Y.)  214;  Eggleston  v.  Columbia 
Turnpike  Road,  82  N.  Y.  278;  Wilson  v. 
Spafford,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
649;  Burns  ;/.  Farmington,  31  N.  Y.  App.  Div. 
364;  Studeor  v.  Gouverncur.  15  N.  Y.  App. 
Div.  229;  Champlin  v.  Pcnn  Yan,  34  Hun  (N. 
Y.)  33.  affirmed  102  N.  Y.  680. 

Pennsylvania.  —  North  Manheim  Tp.  v.  Ar- 
nold, 119  Pa.  St.  380,  4  Am.  St.  Rep.  650; 
Haker  v.  North  East,  151  Pa.  St.  234. 

Rhode  Island.  —  Bennett  v.  Fificld,  13  R.  I. 
139,  43  Am.  Rep.  17;  Stone  v.  Pendleton,  (R. 
I.  1898)  43  Atl.  Rep.  643. 

Texas.  —  Patterson  v.  Austin,  15  Tex.  Civ. 
App.  201. 


Vermont.  —  Morse  v.  Richmond,  41  Vt.  435, 
98  Am.  Dec.  600. 

Wisconsin.  —  Foshay  v.  Glen  Haven,  25 
Wis.  288,  3  Am.  Rep.  73;  Bloor  v.  Delafield, 
69  Wis.  273;  Cairncross  v.  Pewaukee,  78  Wis. 
70;  Loberg  v.  Amherst,  87  Wis.  634,  41  Am. 
St.  Rep.  69. 

3.  In  Massachusetts  it  is  ruled  that  a  town  is 
not  liable  for  an  injury  caused  by  the  presence 
of  an  object  in  the  highway  frightening  a 
horse,  if  ihe  horse  or  vehicle  does  not  actually 
come  in  contact  with  such  object  and  it  is  not 
an  incumbrance  or  obstruction  in  the  way  of 
travel.  Keiih  v.  Easton,  2  Allen  (Mass.)  552; 
Kingsbury  v.  Dedham,  13  Allen  (Mass.)  186, 
90  Am.  Dec.  191;  Cook  v.  Charleslown,  13 
Allen  (Mass.)  190,  note,  98  Mass.  So;  Bemis  v. 
Arlington,  114  Mass.  507;  Cook  v.  Montague, 
115  Mass.  571;  Lincoln  v.  Boston,  148  Mass. 
578,  12  Am.  St.  Rep.  601;  Bowes  v.  Boston, 
155  Mass.  344.  Compare  Pierce  v.  New  Bed- 
ford, 129  Mass.  534,  37  Am.  Rep.  387. 

And  it  is  immaterial  that  the  horse  would 
have  come  in  contact  with  the  object  if  it  had 
not  been  frightened.  Cook  v.  Charlestown,  98 
Mass.  80. 

But  a  town  may  be  answerable  for  damages 
where  an  injury  is  caused  by  the  horse  shying 
at  one  defect,  and  the  carriage  hitting  the  same 
or  some  other  defect.  Bigelow  7'.  Weston,  3 
Pick.  (Mass.)  267;  Bly  v.  Haverhill,  110  Mass. 
520;  Woods  v.  Groton,  m  Mass.  357;  Cush- 
ing v.  Bedford,  125  Mass.  526. 

South  Carolina  Cases. —  Dunn  v.  Barnwell,  43 
S.  Car.  398,  49  Am.  St.  Rep.  843;  Brown  v. 
Laurens  County,  38  S.  Car.  282;  Mason  v. 
Spartanburg  County,  40  S.  Car.  390,  42  Am. 
St.  Rep.  887. 

4.  Canada  Cases. —  Maxwell  v.  Clarke  Tp..  4 
Ont.  App.  466;  O'Neil  v.  Windham,  24  Ont. 
App.  34'- 

5.  In  Michigan  the  earlier  cases  stated  that 
such  an  object  standing  in  the  untraveled  part 
of  the  highway  was  not  a  lack  of  repair  within 
the  meaning  of  the  statute,  and  consequently 
not  a  ground  of  action  against  the  municipal- 
ity. Agnew  v.  Corunna,  55  Mich.  429,  54 
Am.  Rep.  383;  Beall  v.  Athens  Tp.,  81  Mich. 
536.  But  in  the  latest  case  it  is  stated  that 
the  municipality  is  liable  if  the  object  is  within 
the  traveled  part  of  the  highway.  Simons  v, 
Casco  Tp.,  105  Mich.  588. 

6.  Maino  Decisions.  —  Card  v.  Ellsworth,  65 
Me.  547,  20  Am.  Rep.  722;  Nichols  v,  Athens, 
66  Me.  402;  Farrell  v.  Oldtown,  60  Mc.  72. 
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municipality  from  liability.1 

(2)  Individual  Liability. — An  individual  or  corporation  placing  objects  in 
the  highway  calculated  to  frighten  horses  is  also  liable  for  resulting  damage* 
if  such  use  of  the  highway  involves  an  unreasonable  interference  with  the 
rights  of  the  public.3  And  the  fact  that  he  is  the  owner  of  the  fee  in  the  road 
is  immaterial.'1  It  has  been  decided  that  one  transporting  on  the  highway 
objects  calculated  to  frighten  horses  is  liable  for  the  results  of  such  fright  if 
he  fails  to  exercise  precaution  to  avoid  any  injurious  consequences,  by  warning 
the  driver  of  the  horses  or  aiding  him  to  pass  such  object.5 

(3)  Character  of  Object. — The  object  must  be  calculated  to  frighten  a  horse 
of  reasonable  gentleness,6  and  whether  it  is  of  such  a  character  is  generally  a 
question  for  the  jury,7  though  in  a  few  cases  objects  have  been  declared,  as 


1.  Objects  in  Untraveled  Part  of  Road.  —  Dim- 

och  v.  Suffield,  30  Conn.  129;  Hewison  v. 
New  Haven,  34  Conn.  136,  qi  Am.  Dec.  718; 
Chamberlain  v.  Enfield,  43  N.  H.  356;  North 
Manheim  Tp.  v.  Arnold,  119  Pa.  St.  380,  4 
Am.  St.  Rep.  650;  Patterson  v.  Austin,  15  Tex. 
Civ.  App.  201;  Morse  v.  Richmond,  41  Vt.  435, 
98  Am.  Dec.  600;  Foshay  v.  Glen  Haven,  25 
Wis.  288,  3  Am.  Rep.  73.  See  also  infra,  this 
section  and  subsection,  Defects  Outside  of 
Traveled  Path. 

2.  Individual  Liability  —  England.  —  Harris  z\ 
Mobbs,  3  Ex.  D.  268,  39  L.  T.  N.  S.  164. 

Connecticut.  —  Clinton  v.  Howard,  42  Conn. 
294. 

Delaware.  —  Kyne  v.  Wilmington,  etc.,  R. 
Co.,  8  Houst.  (Del.)  185. 

Illinois. — Baltimore,  etc.,  R.  Co.  v.  Faith, 
71  111.  App.  59. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Kit- 
ley,  118  Ind.  155. 

Kansas.  —  Topeka  Water  Co.  v.  Whiting,  58 
Kan.  639. 

Maine. — Jewett  v.  Gage,  55  Me.  538,  92 
Am.  Dec.  615;  Lake  v.  Milliken,  62  Me.  240, 
16  Am.  Rep.  456. 

Massachusetts. — Jones  v.  Housatonic  R. 
Co.,  107  Mass.  261;  Barnes  v.  Chapin,  4  Allen 
(Mass.)  444,  81  Am.  Dec.  710;  Bemis  v.  Tem- 
ple, 162  Mass.  342. 

New  York. — Stewart  v.  Porter  Mfg.  Co., 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  220; 
Tinker  v.  New  York,  etc.,  R.  Co.,  157  N.  Y. 
312,  5  Am.  Neg.  Rep.  208,  affirming  92  Hun 
(N.  Y.)  269,  distinguishing  Eggleston  v.  Colum- 
bia Turnpike  Road,  82  N.  Y.  281. 

North  Carolina.  —  Myers  v.  Railroad,  87  N. 
Car.  345. 

Pennsylvania.  —  Mallory  v.  Griffey,  85  Pa. 
St.  275;  Pittsburgh  Soulhern  R.  Co.  v.  Taylor, 
104  Pa.  St.  306,  49  Am.  Rep.  580;  Piollet  v. 
Simmers,  106  Pa.  St.  95,  51  Am.  Rep.  496; 
Brunner  v.  American  Tel.,  etc.,  Co.,  160  Pa. 
St.  300. 

Canada.  —  Rice  v.  Whitby,  28  Ont.  598. 

So  it  was  decided  that  one  was  liable  where 
he  placed  boards  in  the  street,  the  rattling  of 
which,  when  driven  over  by  another  person, 
frightened  a  horse  on  the  highway.  Lake  v. 
Milliken,  62  Me.  240,  16  Am.  Rep.  456. 

Liability  of  Railroad  Company  for  Frightening 
Horse.  —  See  the  titles  Crossings,  vol.  8,  p. 
335;  Railroads;  Street  Railroads. 

3.  Reasonableness  of  Use  of  Highway.  —  Wil- 
kins  v.  Day,  12  Q.  B.  D.  no,  49  L.  T  N.  S. 
399;  Tinker  v.  New  York,  etc.,  R.  Co.,  157 
N.  Y.  312;  Judd  v.  Fargo,  107  Mass.  264,  in 
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which  last  case  it  was  held  that  the  question 
whether  a  sled  and  tubs  thereon  left  in  the 
highway  near  the  defendant's  premises,  pre- 
paratory to  unloading,  constituted  a  nuisance 
rendering  the  defendant  liable  for  the  fright- 
ening of  a  horse  thereby,  depended  upon 
whether  they  had  been  in  the  highway  for  an 
unreasonable  time,  and  on  this  issue  the  fact 
that  the  highway  was  little  frequented  might 
be  considered,  though  not  whether  it  was  con- 
venient to  leave  the  articles  in  the  highway 
nor  whether  the  defendant's  neighbors  were 
accustomed  to  do  so. 

4.  Ownership  of  Fee. —  Tinker  v.  New  York, 
etc.,  R.  Co.,  157  N.  Y.  312. 

5.  Objects  in  Course  of  Transportation.  —  Ben- 
nett v.  Lovell,  12  R.  I.  167,  34  Am.  Rep.  628. 

6.  Object  Must  Be  Calculated  to  Frighten  Ordi- 
nary Horse  —  Connecticut. —  Ayer  v.  Norwich, 
39  Conn.  381,  12  Am.  Rep.  396. 

Iowa. —  Hanson  v.  Chicago,  etc.,  R.  Co.,  94 
Iowa  409. 

Maine.  —  Card  v.  Ellsworth,  65  Me.  547,  20 
Am.  Rep.  722. 

New  Hampshire.  —  Bartlett  v.  Hooksett,  48 
N.  H.  18. 

Pennsylvania.  — ■  Mallory  v.  Griffey,  85  Pa. 
Si.  275;  Pittsburgh  v.  Southern  R.  Co.  v. 
Taylor,  104  Pa.  Si.  306,  49  Am  Rep.  580;  Piol- 
let v.  Simmers,  106  Pa.  St.  95,  51  Am.  Rep. 

496. 

Canada.  —  Macdonald  v.  Yarmouth  Tp.,  29 
Ont.  259. 

7.  Question  for  Jury  —  Connecticut.  —  Ayer  v. 
Norwich,  39  Conn.  381,  12  Am.  Rep.  396. 

Illinois.  —  Vandalia  v.  Huss,  41  111.  App. 
517. 

New  Hampshire.  —  Chamberlain  v.  Enfield, 
43  N.  H.  356;  Bartlett  v.  Hookseit,  48  N.  H.  18. 

New  York.  —  Burns  v.  Farmington,  31  N. 
Y.  App.  Div.  364;  Tinker  v.  New  Vork,  etc., 
R.  Co.,  157  N.  Y.  312. 

Pennsylvania.  —  Fritsch  v.  Allegheny,  91 
Pa.  St.  226. 

Wisconsin.  —  Foshay  v.  Glen  Haven,  25 
Wis.  288,  3  Am.  Rep.  73;  Cairncross  v.  Pe- 
waukee,  78  Wis.  66;  Laird  v.  Otsego,  90  Wis.  25. 

Particular  Articles  Supporting  Recovery. — 
A  Steam  Roller  left  in  the  street  in  the  intervals 
of  using  it  has  been  held  to  justify  a  recovery 
against  a  municipality.  Young  v.  New 
Haven.  39  Conn.  435;  Hughes  v.  Fond  du 
Lac.  73  Wis.  380.  But  see  Keeley  v.  Shanley, 
140  Pa.  St.  213. 

But  the  use  of  such  a  roller  by  individuals, 
though  calculated  to  frighten  horses,  is  not  a 
defect  which  will  authorize  a  recovery  against 
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a  matter  of  law,  not  to  be  of  such  a  character.1 

An  Improper  Use  of  the  Highway  must  be  involved  in  the  presence  of  the  object 
therein,  since  otherwise  the  municipality  could  not  enforce  its  removal,2  and 
the  mere  fact  that  the  leaving  of  an  object  of  an  ordinary  character  in  the 
street  involves  the  violation  of  an  ordinance  will  not  render  the  municipality 
liable.3 

Evidence  that  Other  Horses  Were  Frightened  by  a  particular  object  is  admissible  to 
show  that  it  was  reasonably  calculated  to  frighten  horses.4 

g.  SNOW  AND  ICE  —  (i)  Municipal  Liability  —  (a)  In  General.  —  The  liability 
imposed  on  a  municipality  for  injuries  caused  by  snow  and  ice  on  a  highway 
is  primarily  based  on  its  negligence  in  failing  to  remove  them ;  5  and  in  this, 
as  in  other  cases,  the  municipality  is  bound  merely  to  exercise  reasonable  care 
and  diligence  to  render  the  highway  safe,6  and  this  is  a  question  for  determi- 
nation by  the  jury.7    It  is  generally  held  that  where  the  highway  is  properly 


a  town,  though  if  the  town  itself  used  it, 
without  taking  proper  precautions  to  warn 
persons  approaching,  it  will  be  liable.  Mullen 
v.  Glens  Falls,  n  N.  Y.  App.  Div.  275;  Paine 
v.  Rochester,  (Supm.  Ct.  Gen.  T.)  37  N.  Y.  St. 
Rep.  587. 

Material  or  Lumber  placed  on  the  roadside 
has  been  held  to  support  a  verdict  against  the 
town.  Laird  v.  Oisego,  90  Wis.  25;  North 
Manheim  Tp.  v.  Arnold,  119  Pa.  St.  380,  4 
Am.  St.  Rep.  650. 

A  Banner  hung  over  the  highway  which 
frightened  a  horse  was  held  to  be  a  ground  of 
liability  on  the  part  of  the  municipality. 
Champlin  v.  Penn  Yan,  34  Hun  (N.  Y.) 
33- 

1.  Objects  Not  Ground  of  Recovery  as  Matter  of 

Law.  —  So  it  has  been  held  that  a  wagon  left 
in  the  margin  of  the  road  will  not  support  an 
action,  Rounds  v.  Stratford,  26  U.  C.  C.  P.  11 ; 
Nichols  v.  Athens,  66  Me.  402;  nor  blocks  of 
granite  placed  in  the  highway  for  the  purpose 
of  making  repairs,  Farrell  v.  Oldtown,  69  Me. 
72;  nor  a  natural  boulder  of  large  size  around 
which  the  road  was  constructed,  Barrett  v. 
Walworth,  64  Hun  (M.  Y.)  526. 

2.  Improper  Use  of  Highway.  —  Bartlett  v. 
Hooksett,  48  N.  H.  18;  North  Manheim  Tp. 
v.  Arnold,  119  Pa.  St.  380,  4  Am.  St.  Rep.  650; 
Cairncross  v.  Pewaukee,  78  Wis.  66. 

Illustration  of  Distinction. —  In  Loberg  v. 
Amherst,  87  Wis.  634,  41  Am.  St.  Rep.  69,  it 
was  held  that  the  municipality  was  not  liable 
for  an  injury  resulting  from  the  fright  of  a 
horse  at  a  mortar  box  placed  by  an  abulting 
owner  on  the  highway  while  it  was  necessarily 
used  in  plastering  his  house,  this  being  a 
proper  use  of  the  highway;  while  in  the  pre- 
vious case  of  Bloor  v.  Dclaficld,  69  Wis.  273, 
it  was  held  that  such  liability  did  arise  where 
a  mortar  box  was  placed  on  the  margin  of  the 
highway  merely  as  a  temporary  place  of  de- 
posit from  which  it  was  to  be  taken,  it  not 
being  proper  to  use  the  highway  for  such  a 
purpose. 

3.  Violation  of  Ordinance.  —  Studcor  v.  Gouv- 
crncur,  15  N.  Y.  App.  Div.  229. 

4.  Proof  of  Other  Horses  Being  Frightened  by 
Objects  —  England.  —  Hrown  v.  Eastern,  etc., 
R.  Co..  22  0-  H.  I).  391. 

Connecticut.  —  House  v.  Mctcalf,  27  Conn. 
631. 

Maine.  —  Crocker  v.  McGregor,  76  Me.  282, 
49  Am.  Rep.  dir. 


Massachusetts.  —  Bemis  v.  Temple,  162 
Mass.  342. 

Michigan. — Smith  v.  Sherwood  Tp.,  62 
Mich.  159. 

New  Hampshire.  —  Darling  v.  Westmore- 
land, 52  N.  H.  401,  13  Am.  Rep.  55. 

New  York.  —  Stewart  v.  Porter  Mfg.  Co., 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  221; 
Scott  v.  Hough,  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 
St.  Rep.  401;  Wilson  v.  Spafford,  (Supm.  Ct. 
Gen.  T.)  10  N.  Y.  Supp.  649;  Champlin  v. 
Penn  Yan,  34  Hun  (N.  Y.)  33. 

But  the  contrary  was  apparenily  the  view 
taken  in  a  Wisconsin  case,  in  which  it  was 
held  that  the  fact  that  other  horses  had  not 
been  frightened  at  the  object  was  not  admissi- 
ble to  show  that  it  was  not  calculated  to 
frighten  horses.  Bloor  v.  Delafield,  69  Wis. 
273. 

5.  Liability  Based  on  Negligence.  —  Michigan 
City  v.  Boeckling,  122  Ind.  39;  Hubbard  v. 
Concord,  35  N.  H.  52,  69  Am.  Dec.  520;  Todd 
v.  Troy,  61  N.  Y.  506;  Kaveny  v.  Troy,  108  N. 
Y.  571;  Harrington  v.  Buffalo,  121  N.  Y.  147. 

6.  Reasonable  Care  and  Diligence  —  Connecti- 
cut.—  Landolt  v.  Norwich,  37  Conn.  615; 
Congdon  v.  Norwich,  37  Conn.  419;  Burr  v. 
Plymouth,  48  Conn.  460;  Cloughessey  v. 
Waterbury,  51  Conn.  405,  51  Am.  Rep.  38. 

Illinois.  —  Chicago  v.  Richardson,  75  111. 
App.  198. 

Massachusetts.  —  Shea  v.  Lowell,  8  Allen 
(Mass.)  136;  Rooney  v.  Randolph,  128  Mass. 
580;  Hayes  v.  Cambridge,  136  Mass.  402; 
Blake  v.  Lowell,  143  Mass.  296. 

New  York.  —  Kaveny  v.  Troy,  108  N.  Y. 
571;  Battersby  v.  New  York,  7  Daly  (N.  Y.)  16. 

Ohio.  —  Chase  v.  Cleveland,  44  Ohio  St.  505, 
58  Am.  Rep.  843. 

Rhode  Island.  —  Providence  :'.  Clapp,  17 
How.  (U.  S.)  161. 

Canada.  —  Caswell  v.  St.  Mary's,  etc..  Road 
Co.,  28  U.  C.  Q.  B.  247. 

7.  Question  for  Jury  —  Colorado.  —  Boulder  v. 
Nilcs,  9  Colo.  415. 

Connecticut.  —  Congdon  v.  Norwich,  37 
Conn.  414. 

Massachusetts.  —  Gerald  v.  Boston,  108 
Mass.  580. 

Nebraska.  —  Nebraska  City  v.  Rathbone,  20 
Neb.  2S8;  Bell  v.  York,  31  Neb.  842. 

New  York.  —  VVoolsey  v.  Ellen villc,  61  Hun 
(N.  Y.)  136;  Todd  v.  Trov,  61  N.  Y.  506;  Alli- 
son v.  Middlclown,  101  N.  Y.  667. 
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constructed,  the  mere  fact  that  it  is  rendered  slippery  by  the  presence  of  ice 
or  snow  will  not  ordinarily  make  the  municipality  liable  for  resulting  injuries.1 
It  is,  on  the  other  hand,  generally  agreed  that  if  ice  or  snow  is  suffered  to 
remain  until  it  forms  into  mounds  or  ridges,  the  municipality  will  be  liable 
therefor,  on  the  theory  that  it  then  actually  forms  an  obstruction  in  the  high- 
way. *  Nor  can  the  municipality  free  itself  from  liability  by  requiring  an 
abutting  owner  to  remove  snow  and  ice.3  This  distinction  seems  to  be 
adopted  in  New  York,  though  not  clearly  brought  out  in  the  adjudged  cases,4 
but  it  is  emphatically  repudiated  in  Connecticut,  as  being  based  on  no  sufficient 
reason. R    The  municipality  may  also  be  liable  for  failure  to  clear  away  snow- 


Rhodc  Island.  —  Providence  v.  Clapp,  17 
How.  (U.  S.)  161. 

Wisconsin.  —  McMaugh  v.  Milwaukee,  32 
Wis.  200;  Hill  v.  Fond  du  Lac,  56  Wis.  242; 
Morrison  v.  Madison,  96  Wis.  452. 

1.  No  Liability  for  Mere  Slippery  Condition  — 
Colorado.  —  Boulder  v.  Niles,  9  Colo.  415. 

Illinois. — Chicago  v.  McGiven,  78  111.  347; 
Chicago  v.  Bixby,  84  111.  82,  25  Am.  Rep.  429; 
Gibson  v.  Johnson,  4  111.  App.  288;  Aurora  v. 
Parks,  21  111.  App.  459. 

Iowa.  —  Broburg  v.  Des  Moines,  63  Iowa 
523,  50  Am.  Rep.  756. 

Maine.  —  Smyth  v.  Bangor,  72  Me.  249. 

Massachusetts.  —  Stanton  v.  Springfield,  12 
Allen  (Mass.)  566;  Johnson  v.  Lowell,  12  Allen 
(Mass.)  572,  note;  Nason  v.  Boston,  14 
Allen  (Mass.)  508;  Luther  v.  Worcester, 
97  Mass.  268;  Stone  v.  Hubbardston,  100 
Mass.  49;  Gilbert  v.  Roxbury,  100  Mass.  185; 
Pinkham  v.  Topsfield,  104  Mass.  78;  Hughes 
v.  Lawrence,  160  Mass.  474. 

Michigan.  —  McKeller  v.  Detroit,  57  Mich. 
158,  58  Am  Rep.  357;  Kannenberg  v.  Alpena, 
96  Mich.  53. 

Minnesota.  —  Henkes  v.  Minneapolis,  42 
Minn.  530. 

Nebraska.  —  Nebraska  City  v.  Rathbone,  20 
Neb.  288;  Bell  v.  York,  31  Neb.  842. 

New  York.  —  Urquhart  v.  Ogdensburg,  91 
N.  Y.  67,  43  Am.  Rep.  655;  Kinney  v.  Troy, 
108  N.  Y.  567;  Buck  v.  Glens  Falls,  4  N.  Y. 
App.  Div.  323;  Tobey  v.  Hudson,  49  Hun  (N. 
Y.)  318;  Corbett  v.  Troy,  53  Hun  (N.  Y.)  228. 

Pennsylvania.  —  Mauch  Chunk  v.  Kline,  100 
Pa.  St.  119,  45  Am.  Rep.  364;  Wyman  v. 
Philadelphia,  175  Pa.  St.  117. 

Virginia.  —  Lynchburg  v.  Wallace,  95  Va. 
640. 

Washington.  —  Calder  v.  Walla  Walla,  6 
Wash.  377. 

Wisconsin.  —  Cook  v.  Milwaukee,  24  Wis. 
270,  1  Am.  Rep.  183;  Perkins  v.  Fond  du  Lac, 
34  Wis.  435;  Grossenbach  v.  Milwaukee,  65 
Wis.  31,  56  Am.  Rep.  614;  Chamberlain  v. 
Oshkosh,  84  Wis.  289,  36  Am.  St.  Rep.  928; 
Beaton  v.  Milwaukee,  97  Wis.  416;  Cooper  v. 
Waterloo,  98  Wis.  424. 

Canada.  —  Bleakley  v.  Prescott,  12  Ont. 
App.  637;  Ringland  v.  Toronlo,  23  U.  C.  C. 
P.  93- 

So  a  municipality  was  held  not  to  be  liable 
for  the  slippery  condition  of  a  sidewalk  caused 
by  an  even  coating  of  snow  about  two  inches 
in  depth,  which,  becoming  soft,  had  been  in- 
dented with  numerous  footprints,  and  had 
frozen  in  that  condition  when  the  weather  be- 
came colder.  Hyer  v.  Janesville,  101  Wis. 
371,  5  Am.  Neg.  Rep.  268. 
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2.  Mounds  and  Ridges  —  United  Stales.  — 
Smith  v.  Chicago,  38  Fed.  Rep.  388. 

Illinois.  —  Macomb  v.  Smithers,  6  111.  App. 
470;  Aurora  v.  Parks,  21  III.  App.  459. 

Iowa. — Collins  v.  Council  Bluffs,  32  Iowa 
324,  7  Am.  Rep.  200;  Broburg  v.  Des  Moines, 
63  Iowa  523,  50  Am.  Rep.  756;  Huston  v. 
Council  Bluffs,  101  Iowa  33. 

Massachusetts.  —  Luther  v.  Worcester,  97 
Mass.  268;  Hutchins  v.  Boston,  97  Mass.  272; 
Street  v.  Holyoke,  105  Mass.  82,  7  Am.  Rep. 
500;  Morse  v.  Boston,  109  Mass.  446;  Fitzger- 
ald v.  Woburn,  109  Mass.  204;  McAuley  v. 
Boston,  113  Mass.  503;  Williams  v.  Lawrence, 
113  Mass.  506,  note;  McKean  v.  Salem,  148 
Mass.  109;  Hughes  v.  Lawrence,  160  Mass. 
474;  Loker  v.  Brookline,  13  Pick.  (Mass.)  343. 

Missouri.  —  Norton  v.  St.  Louis,  97  Mo.  537. 

Nebraska.  —  Nebraska  City  v.  Rathbone,  20 
Neb.  288;  Foxworthy  v.  Hastings,  23  Neb.  772. 

New  York.  —  Todd  v.  Troy,  61  N.  Y.  506; 
Smith  v.  Brooklyn,  107  N.  Y.  655;  Harrington 
v.  Buffalo,  121  N.  Y.  147;  Keane  v.  Waterford, 
130  N.  Y.  188;  Stone  v.  Poughkeepsie,  15  N. 
Y.  App.  Div.  582. 

Pennsylvania.  —  McLaughlin  v.  Corry,  77 
Pa.  St.  109,  18  Am.  Rep.  432;  Mauch  Chunk 
v.  Kline,  100  Pa.  St.  119,  45  Am.  Rep.  364; 
Wyman  v.  Philadelphia,  175  Pa.  St.  117;  Miller 
v.  Bradford,  186  Pa.  St.  164;  Scott  v.  Scran- 
ton,  5  Lack.  Leg.  N.  (Pa.)  73;  Dehnhardt  v. 
Philadelphia,  15  W.  N.  C.  (Pa.)  214. 

Rhode  Island.  —  Providence  v.  Clapp,  17 
How.  (U.  S.)  161. 

Virginia.  —  Lynchburg  v.  Wallace,  95  Va. 
640. 

Washington.  —  Calder  v.  Walla  Walla,  6 
Wash.  377. 

Wisconsin.  —  Cook  v.  Milwaukee,  24  Wis. 
274,  1  Am.  Rep.  183;  McDonald  v.  Ashland,  78 
Wis.  251;  Paulson  v.  Pelican,  79  Wis.  445. 

3.  Delegation  of  Duty  to  Property  Owner.  — 
Norton  v.  St.  Louis,  97  Mo.  537;  Taylor  v. 
Yonkers,  105  N.  Y.  202;  Rochester  v.  Camp- 
bell, 123  N.  Y.  405.  See  also  infra,  this  sub- 
division, Individual  Liability. 

4.  See  Tobey  v.  Hudson,  49  Hun  (N.  Y.)  318, 
and  the  New  York  cases  in  the  preceding 
notes. 

6.  Connecticut  Rule.  —  In  Cloughessey  v. 
Waterbury,  51  Conn.  405,  50  Am.  Rep.  38,  it 
was  held  that  the  duty  of  the  municipality  was 
to  exercise  ordinary  care  to  keep  the  highway 
safe,  and  that  if  the  municipality  has  ample 
notice  of  the  presence  of  ice  in  any  form  on  a 
much  frequented  sidewalk,  which  it  can  with  a 
reasonable  expenditure  remove,  it  is  liable  for 
failure  to  do  so,  while  such  liability  does  not 
follow  if  a  large  territory  is  suddenly  covered 
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drifts  in  a  country  road,1  and  if  the  general  state  of  the  road  is  such  that 
wheeled  vehicles  are  used,  snow  and  ice  rendering  travel  unsafe  should  be 
removed.* 

(b)  Bales  in  Particular  states.  — ■  In  Ohio  it  seems  that  a  municipal^  is  not 
bound,  save  under  very  exceptional  conditions,  to  remove  snow  and  ice, 
this  not  being  considered  reasonable  and  practicable.3  And  in  Michigan  it 
has  been  decided  that  the  statutory  duty  of  the  municipality  to  keep  high- 
ways in  a  reasonably  safe  condition  does  not  generally  involve  the  removal  of 
snow  or  ice.4  In  Massachusetts  and  Rhode  Island  the  municipal  liability  is 
now  restricted  by  statute.5 

(c)  Ice  Resulting  from  Negligence.  —  The  municipality  is  liable  for  an  accumula- 
tion of  ice  which  results  from  its  own  negligence,6  such  as  its  failure  to  make 
proper  and  sufficient  drains  to  carry  off  water,7  or  to  clear  a  gutter,8  or  to 
prevent  such  accumulation  from  a  conductor  on  a  building  overhanging  or 
near  to  the  sidewalk ; 9  and  in  such  a  case  the  fact  that  the  accumulation  is 
smooth  and  level  is  no  defense. 10  The  municipality  is  liable  also  for  injuries 
caused  by  smooth  or  rough  ice  which  would  not  have  formed  had  there 
not  been  a  structural  defect  in  the  highway  preventing  water  thereon  from 
flowing  off. 11 

Drippings  from  Building.  —  But  the  municipality  is  not  liable  for  injuries  caused 
by  ice  formed  by  the  dripping  of  water  from  an  abutting  building, 12  unless  it 
forms  a  ridge  or  mound  which  should  be  removed  in  the  exercise  of  reasonable 
care. 
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with  ice;  and  in  its  discussion  of  the  question 
the  court  showed  that  the  cases  sustaining  the 
distinction  referred  to  in  the  text  were  all 
based  upon  the  Massachusetts  case  of  Stanton 
v.  Springfield,  12  Allen  (Mass.)  566,  which  was 
a  decision  under  the  statute  of  that  state.  See 
also  Landolt  v.  Norwich,  37  Conn.  615;  Cong- 
den  v.  Norwich,  37  Conn.  419;  Dooley  Meri- 
den,  44  Conn.  117,  26  Am.  Rep.  433;  Hartford 
v.  Talcott,  48  Conn.  525,  40  Am.  Rep.  189. 

1.  Failure  to  Remove  Drifts.  —  Rogers  v.  New- 
port, 62  Me.  101;  Green  v.  Danby,  12  Vt.  338; 
McCabe  v.  Hammond,  34.  Wis.  590. 

2.  Carville  v.  Westford,  163  Mass.  544;  Dut- 
ton  v.  Weare,  17  N.  H.  34,  43  Am.  Dec.  590. 

3.  Ohio  Decisions.  —  Chase  v.  Cleveland,  44 
Ohio  St.  505.  58  Am.  Rep.  843;  McDonald  v. 
Toledo,  63  Fed.  Rep.  60.  And  see  Conneaut 
v.  Naef,  54  Ohio  St.  529 

4.  Michigan  Decisions. —  McKcllar  v.  Detro't, 
57  Mich.  158,  58  Am.  Rep.  357;  Kannenberg 
v.  Al pena,  96  Mich.  53;  Rolf  v.  Greenville,  102 
Mich.  544;  Hutchinson  v.  Ypsilanti,  103  Mich. 
12;  Gavett  v.  Jackson,  109  Mich.  408. 

5.  In  Massachusetts,  Stat.  1896,  c.  540,  pro- 
vides that  no  city  or  town  shall  be  liable  for 
any  injury  to  person  or  property  in  conse- 
quence of  snow  or  ice  on  a  highway  or  bridge, 
if  the  place  at  which  the  injury  was  received 
was  otherwise  reasonably  safe  and  convenient. 
Sec  Newton  v.  Worcester,  169  Mass.  5 r6. 

In  Rhode  Island  it  is  provided  (Gen.  Laws 
1890,  c.  72.  §  13)  that  the  municipality  shall 
not  be  liable  for  an  injury  caused  by  snow  or 
ice  obstructing  a  highway,  unless  notice  in 
writing  of  the  existence  of  the  particular  ob- 
struction has  been  given  to  the  surveyor  of 
highways  within  twenty-four  hours  of  the  in- 
jury.   See  McCloskcy  v.  Moies,  19  R.  1.  297. 

6.  Accumulation  of  Ice  Caused  by  Negligence. 
-•Chicago  v.  Smith,  48  III.  107;  Hall  -•.  Low- 
ell, 10  Cush.  (Mass.)  260;  Corbett  v.  Troy,  53 
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Hun  (N.  Y.)  228;  Bishop  v.  Goshen,  120  N.  Y. 
337- 

7.  Insufficient  Drains.  —  Woolsey  v.  Ellen- 
ville,  61  H  un  (N.  Y.)  136;  Decker  v.  Scranton, 
151  Pa.  St.  241,  31  Am.  St.  Rep.  757. 

8.  Gaylord  v.  New  Britain,  58  Conn.  398. 

9.  Accumulation  from  Conductor.  —  McGowan 
v.  Boston,  170  Mass.  384;  Todd  v.  Troy,  61  N. 
Y.  506;  Allison  v.  Middletown,  101  N.  Y.  667; 
Darling  v.  New  York,  18  Hun  (N.  Y.)  340; 
Scoville  v.  Salt  Lake  City,  11  Utah  60.  But 
see  Gavett  v.  Jackson,  109  Mich.  408. 

10.  Character  of  Ice  Immaterial.  —  Decker  v. 
Scranton,  151  Pa.  St.  241,  31  Am.  St.  Rep. 
757- 

11.  Ice  Resulting  from  Structural  Defect  in  High- 
way.—  Pinkham  v.  Topsficld,  104  Mass.  78: 
Fitzgerald  v.  Woburn,  109  Mass.  204;  Adams 
v.  Chicopee,  147  Mass.  440;  Gilbie  v.  Lock- 
port,  122  N.  Y.  403;  Decker  v.  Scranton,  151 
Pa.  St.  241,  31  Am.  St.  Rep.  757.  Contra, 
Chamberlain  -•.  Oshkosh,  84  Wis.  289,  36  Am. 
St.  Rep.  928. 

In  Rhode  Island  it  has  been  held  that  where 
the  accident  was  caused  by  slipping  on  ice 
which  formed  in  a  defective  depression  in  a 
sidewalk,  this  was  not  an  obstruction  caused 
solely  by  ice  or  snow  within  a  statute  exempt- 
ing municipalities  from  liability  for  injuries 
caused  by  such  an  obstruction,  if  no  notice  of 
the  obstruction  had  previously  been  given  to 
the  surveyor  of  highways.  McCloskcy  v. 
Moies,  19  R.  1 .  297. 

12.  Ice  Formed  by  Drippings  from  Building.  — 
Kaveny  v.  Troy,  108  N.  Y.  571;  Hausmann  v. 
Madison,  85  Wis.  187.  39  Am.  St.  Rep.  S34. 
And  sec  Pomfrey  v.  Saratoga  Springs,  104  N. 
Y.  459- 

13.  Thompson  •■,  Saratoga  Springs,  22  N.  Y. 
A  pp.  Div.  186;  Miller  v.  Bradford,  186  Pa.  St. 
1O4;  Hausmann  r.  Madison,  85  Wis.  187,39 
Am.  St.  Rep.  834. 
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(cO  Pre-existing  Defect  in  Highway.  —  If  the  accident  results  from  a  pre-existing 
defect  in  the  highway,  the  municipal  liability  therefor  will  not  be  removed  by 
the  fact  that  the  accident  would  not  have  happened  had  it  not  been  for  the 
presence  of  snow  or  ice,  it  being  the  duty  of  the  municipality  to  construct  the 
highways  with  a  view  to  that  contingency.1  And  so  a  municipality  has  been 
held  liable  for  injuries  caused  by  a  pre-existing  defective  condition,  consisting 
of  an  accumulation  of  snow  and  ice,  concurring  with  a  subsequent  condition 
of  slipperiness  to  cause  the  accident.8  In  New  York,  however,  the  possible 
concurrence  of  such  pre-existing  defect  in  producing  the  injury  is  not  sufficient 
to  justify  a  recovery,  without  positive  evidence  that  it  did  so.3  And  likewise 
it  is  held  in  that  state  that  if  new  ice  forms  in  a  place  where  there  is  already 
snow  or  ice,  the  municipality  is  not  liable  on  account  of  the  old  formation  if 
not  negligent  in  failing  to  remove  the  new  formation.4 

(e)  Notice  to  Municipality.  —  The  municipality  will  not  be  liable  for  injuries 
caused  by  ice  or  snow  unless  it  had  notice  of  the  condition  of  the  highway 
resulting  therefrom.5  Such  notice  may,  however,  as  in  other  cases,  be 
implied  from  the  long  continuance  of  the  condition;6  and  it  has  been  held 
that  it  is  chargeable  with  notice,  upon  the  occurrence  of  a  heavy  snow,  of  the 
conditions  which  will  naturally  result  therefrom.7 

(f)  Seasonable  Time  for  Removal.  —  The  municipality  is  entitled  to  a  reasonable 
time  after  the  discovery  of  accumulations  of  ice  and  snow  in  which  to  remove 
them,8  and  it  may  wait  a  reasonable  time  for  action  by  the  property  owners.' 

All  the  Circumstances  Are  to  Be  Considered,  and  it  has  been  stated  that  negligence 


1.  Pre-existing  Defect  Combining  with  Snow  or 

Ioe  —  Kansas.  —  Atchison  v.  King,  9  Kan. 
550- 

Nebraska.  —  Lincoln  v.  Smith,  28  Neb.  762. 
Rhode  Island.  —  Hampson  v.  Taylor,  15  R. 
I.  83. 

Vermont.  —  Barton  v.  Montpelier,  30  Vt.  650. 

Wisconsin.  —  Perkins  v.  Fond  du  Lac,  34 
Wis.  435;  Stilling  v.  Thorp,  54  Wis.  537,  41 
Am.  Rep.  60;  Grossenbach  v.  Milwaukee,  65 
Wis.  31,  56  Am.  Rep.  614;  Beaton  v.  Mil- 
waukee, 97  Wis.  416. 

2.  Salzer  v.  Milwaukee,  97  Wis.  471. 

3.  New  York  Decisions.  —  See  Taylor  v.  Yon- 
kers,  105  N.  Y.  202;  Ayres  v.  Hammondsport, 
130  N.  Y.  665;  Tobey  v.  Hudson,  49  Hun 
(N.  Y.)  318. 

4.  New  Formation  of  Ice  or  Snow.  —  Kaveny 
v.  Troy,  108  N.  Y.  571;  Harrington  v.  Buffalo, 
121  N.  Y.  147;  McNally  v.  Cohoes,  127  N.  Y. 
350;  Blakely  v.  Troy,  18  Hun  (N.  Y.)  167; 
Tobey  v.  Hudson,  49  Hun  (N.  Y.)  318;  John- 
son v.  Glens  Falls,  (Supm.  Ct.  Gen.  T.)  41  N. 
Y.  St.  Rep.  820;  Lawless  v.  Troy,  (Supm.  Ct. 
Gen.  T.)  44  N.  Y.  St.  Rep.  735;  O'Keeffe  v. 
New  York,  29  N.  Y.  App.  Div.  524. 

5.  Notice  to  Municipality  —  Colorado.  — 
Boulder  v.  Niles,  9  Colo.  415. 

Massachusetts.  —  Fortin  v.  Easthampton,  145 
Mass.  196. 

Minnesota.  —  Stanke  v.  St.  Paul,  71  Minn. 
51,  4  Am.  Neg.  Rep.  61. 

New  Hampshire.  —  Hubbard  v.  Concord,  35 
N.  H.  52,  69  Am.  Dec.  520. 

New  York.  —  Blakeley  v.  Troy,  18  Hun  (N. 
Y.)  167;  Foley  v.  Troy,  45  Hun  (N.  Y.)  396; 
Todd  v.  Troy,  61  N.  Y.  506;  Twogood  v.  New 
York,  102  N.  Y.  216;  Hunt  v.  New  York,  109 
N.  Y.  134;  Harrington  v.  Buffalo,  121  N.  Y. 
147;  McNally  v.  Cohoes,  127  N.  Y.  350;  Smith 
v.  Brooklyn,  36  Hun  (N.  Y.)  224. 


Ohio.  —  Chase  v.  Cleveland,  44  Ohio  St.  505, 
58  Am.  Rep.  843. 

Pennsylvania.  —  Mauch  Chunk  v.  Kline,  100 
Pa.  St.  119,  45  Am.  Rep.  364. 

Utah.  —  Scoville  v.  Salt  Lake  City,  11 
Utah  60. 

See  also  infra,  this  section,  Notice  of  Defects 

6.  Constructive  Notice.  —  Savage  v.  Bangor, 
40  Me.  176,  63  Am.  Dec.  658;  Reich  v.  New 
York.  12  Daly  (N.  Y.)  72;  Corbett  v.  Troy,  53 
Hun  (N.  Y.)  228;  Todd  v.  Troy,  61  N.  Y.  506; 
Gillrie  v.  Lockport,  122  N.  Y.  403;  Masters  v. 
Troy,  50  Hun  (N.  Y.)  485;  Walsh  v.  Buffalo, 

17  N.  Y.  App.  Div.  112. 

In  the  following  cases  it  was  held  that  the 
circumstances  were  not  such  as  to  charge  the 
municipality  with  notice.  O'Connor  71.  New 
York,  16  Daly  (N.  Y.)  58;  Tracey  v.  Pough- 
keepsie,  46  Hun  (N.  Y.)  569;  Anthony  v. 
Glens  Falls,  4  N.  Y.  App.  Div.  218. 

7.  Corts  v.  District  of  Columbia,  18  D.  C. 
277;  Foxworthy  v.  Hastings,  25  Neb.  133;  Mc- 
Cabe  v.  Hammond,  34  Wis.  590.  And  see 
Holt  v.  Penobscot,  56  Me.  15,  96  Am.  Dec.  429. 

8.  Reasonable  Time  for  Removal.  —  Smith  v. 
Chicago,  38  Fed.  Rep.  388;  Payne  v.  Lowell, 
10  Allen  (Mass.)  147;  Hubbard  v.  Concord,  35 
N.  H.  52,  69  Am.  Dec.  520;  O'Connor  v.  New 
York,  16  Daly  (N.  Y.)  58;  Blakeley  v.  Troy, 

18  Hun  (N.  Y.)  167;  Winne  v.  Albanv,  (Supm. 
Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  603';  Dorn  v. 
Oyster  Bay,  84  Hun  (N.  Y.)  510;  Lynchburg 
v.  Wallace,  95  Va.  640.  See  also  Hayes  v. 
Cambridge,  136  Mass.  402. 

9.  Taylor  v.  Yonkers,  105  N.  Y.  202. 

So  in  Seeley  v.  Litchfield,  49  Conn.  134,  44 
Am.  Rep.  213,  it  was  held  that  the  selectmen 
of  the  town  were  excused  from  taking  action 
by  the  existence  of  a  custom  among  the  in- 
habitants of  the  town  to  join  and  break  paths 
through  the  snow. 
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cannot  be  inferred  from  the  fact  that  the  highway  has  for  three  months  been 
rendered  impassable  by  snowdrifts.1 

(g)  impossibility  of  Removal.  —  The  formation  of  ice  may  in  some  cases  be  such 
as  to  render  it  practically  impossible  to  remove  it,  in  which  case  the  munici- 
pality may  await  a  thaw.2 

Sprinkling  Ashes  and  Sand.  — And  it  is  stated  that  while  the  municipality,  if  it 
cannot  remove  the  ice,  should  require  householders,  if  the  danger  is  great,  to 
sprinkle  ashes  or  sand,  it  is  not  responsible  for  their  omission  so  to  do.3 

(2)  Individual  Liability.  —  An  individual,  being  under  no  obligation  to  , 
keep  the  highway  safe  for  travel,  is  not  liable  for  injuries  caused  by  snow  or 
ice  thereon,  unless  he  actually  causes  the  accumulation,4  and  a  property  owner 
is  not  rendered  liable  by  the  fact  that  a  municipal  ordinance  requires  him  to 
remove  the  snow  and  ice.5 

h.  Defects  Outside  of  Traveled  Path  —  (1)  Municipality  Generally 
Not  Liable.  —  Though  the  municipality  is  required  to  keep  in  repair  a  traveled 
path,  of  suitable  and  sufficient  width,  within  the  limits  of  the  highway,  the 
law  does  not  ordinarily  require  such  path  to  be  the  whole  width  of  the  high- 
way, and  hence  the  municipality  will  not  be  liable  for  defects  or  obstructions 
in  the  part  of  the  highway  outside  this  traveled  or  "  wrought  "  portion,  and 
not  so  connected  with  it  as  to  affect  its  safety.6 


1.  Burr  v.  Plymouth,  4S  Conn.  460. 

2.  Impossibility  of  Removal. —  Peard  v.  Mt. 
Vernon,  83  Hun  (N.  Y.)2so;  Kleng  v.  Buffalo, 
72  Hun  (N.  Y.)  541.  affirmed  156  N.  Y.  700; 
Belts  v.  Gloversville,  (Supm.  Ct.  Gen.  T.)  29 
N.  Y.  St.  Rep.  331;  O'Keeffe  v.  New  York, 
29  N.  Y.  App.  Div.  524;  Staley  v.  New  York,  37 
N.  Y.  App.  Div.  598;  Harrington  v.  Buffalo, 
121  N.  Y.  147;  Taylor  v.  Yonkers,  105  N.  Y. 
202. 

3.  Ashes  or  Sand  on  Sidewalk.  —  Taylor  v. 
Yonkers.  105  N.  Y.  202.  See  also  McGuinness 
v.  Worcester,  160  Mass.  272;  Buck  v.  Glens 
Falls,  4  N.  Y.  App.  Div.  323. 

4.  Individual  Liability.  —  See  Lumley  v. 
Backus  Mfg.  Co.,  73  Fed.  Rep.  767;  Shipley 
v.  Fifty  Associates,  101  Mass.  251,  3  Am.  Rep. 
346;  Waltemeycr  v.  Kansas  City,  71  Mo.  App. 
354;  Rohling  v.  Eich,  23  N.  Y.  App.  Div.  179. 

5.  Effect  of  Municipal  Ordinance  —  Connecticut. 
—  Hartford  v.  Talcotl,  48  Conn.  525,  40  Am. 
Rep.  189. 

Maryland.  —  Flynn  v.  Canton  Co.,  40  Md. 
312.  17  Am.  Rep.  603. 

Massachusetts.  —  Kirby  v.  Boylston  Market 
Assoc.,  14  Gray  (Ma6s.)  249,  74  Am.  Dec.  682 

Missouri.  —  St.  Louis  v.  Connecticut  Mut 
L.  Ins.  Co.,  107  Mo.  92,  28  Am.  St.  Rep.  402. 

New  York.  —  Moore  v.  Gadsden,  93  N.  Y 
12:  Rohling  v.  Eich,  23  N.  Y.  App.  Div.  179. 

Ohio. — Vandyke  v.  Cincinnati,  r  Disney 
(Ohio)  532. 

Rhode  Island.  —  Hecney  v.  Sprague,  11  R.  I 
456,  23  Am.  Rep.  502. 

6.  Only  Traveled  or  Wrought  Portion  of  High 
way  Need  Be  Fit  for  Travel  —  United  States.  — 
Hull  v.  Richmond.  2  Woodb.  &  M.  (U.  S.)  337 

Kansas.  —  Wellington  v.  Gregson,  31  Kan 
99,  47  Am.  Rep.  482. 

Maine.  —  Dickey  v.  Maine  Tel.  Co.,  46  Me. 
483;  Philbrick  v.  Piltston,  63  Me.  477;  Perkins 
v.  Fayette,  68  Me.  152,  28  Am.  Rep.  84:  Blake 
v.  Newficld,  68  Me.  365;  Farrell  v.  Oldtown. 
69  Me.  72;  Morse  v.  Belfast,  77  Me.  44;  Mrown 
v.  Skowhegan,  82  Me.  273;  Taskcr  v.  Farming- 
dale,  85  Me.  523. 
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Massachusetts.  —  Macomber  v.  Taunton,  100 
Mass.  255;  Harwood  v.  Oakham,  152  Mass.  421; 
Carey  v.  Hubbardston,  172  Mass.  106;  Kel- 
logg v.  Northampton,  4  Gray  (Mass.)  65;  Smith 
v.  Wendell,  7  Cush.  (Mass.)  498;  Howard  v. 
North  Bridgewater,  16  Pick.  (Mass.)  189. 

Michigan.  —  Keyes  v.  Marcellus,  50  Mich. 
439;  Pringle  v.  Miller,  111  Mich.  663. 

New  Hampshire.  —  Willey  v.  Portsmouth,  35 
N.  H.  303;  Graves  v.  Shattuck,  35  N.  H.  258, 
69  Am.  Dec.  536. 

New  York.  —  Dougherty  V.  Horseheads,  159 
N.  Y.  154. 

Pennsylvania.  —  Scranton  v.  Hill,  102  Pa.  St. 
378,  48  Am.  Rep.  211 ;  Monongahela  City  v. 
Fischer,  m  Pa.  St.  9,  56  Am.  Rep.  241,  13 
Am.  &  Eng.  Corp.  Cas.  431. 

Vermont.  — Rice  v.  Montpelier,  ig  Vt.  470; 
Sykes  v.  Pawlet,  43  Vt.  446,  5  Am.  Rep.  295; 
Ozier  v.  Hinesburgh,  44  Vt.  220. 

Wisconsin.  —  Kelley  d.  Fond  du  Lac,  31  Wis. 
179;  Hawes  v.  Fox  Lake,  33  Wis.  443;  Mat-' 
thews  v.  Baraboo,  39  Wis.  677;  Prideaux  v. 
Mineral  Point,  43  Wis.  523,  2i  Am.  Rep.  558; 
James  v.  Portage,  48  Wis.  681;  Cartright  v. 
Belmont,  58  Wis.  373;  Goeltz  v.  Ashland,  75 
Wis.  642;  Rhyner  v.  Menasha,  97  Wis.  523. 

So  in  Farnum  v.  Concord,  2  N.  II.  392,  the 
town  was  held  not  liable  for  an  injury  occa- 
sioned by  an  excavation  by  the  side  of  the 
road,  although  the  traveled  way  was  only 
twelve  feet  wide,  and  another  excavation  ex- 
isted on  the  opposite  side,  and  the  whole 
vicinity,  by  the  side  of  a  river,  was  covered  by 
nearly  two  feet  of  water;  the  court  saying  that 
it  was  no  fault  of  the  town  that  the  guide,  even 
under  these  circumstances,  conducted  the 
plaintiff's  team  out  of  the  traveled  way. 

Tho  Object  of  Working  a  certain  part  of  the 
highway,  as  when  done  to  accommodaK  abut- 
ting owners,  cannot  be  shown  as  a  defense  to 
an  action  for  injuries  caused  by  defects  there- 
in. KellogR  -■.  Northampton,  8  Gray  (Mass.) 
504. 

Obstructions  by  Private  Persons.  —  The  rule 
that  only  the  traveled  part  of  the  way  need  be 
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Natural  and  Artificial  Obstacles.  —  In  Maine,  however,  it  is  said  that  persons 
have  the  right  to  travel  over  the  whole  width  of  the  highway  as  located  with- 
out being  subject  to  other  or  greater  dangers  than  may  be  presented  by 
natural  obstacles,  or  than  may  be  occasioned  by  repairing  the  traveled  path, 
and  that  consequently  the  municipality  is  liable  for  injuries  caused  by  artifi- 
cial, as  distinct  from  natural,  obstructions  or  defects  in  the  untraveled 
portion.1 

Width  of  Traveled  Path.  —  The  cases  do  not  lay  down  any  rule  as  to  what 
width  a  municipality  is  bound  to  open  and  prepare  for  travel,  but  it  is  stated 
that  it  need  not  be  made  passable  by  two  teams  if  this  cannot  be  done  with- 
out great  expense  and  the  travel  is  small.2 

Narrowness  of  Highway. — A  municipality  is  not,  it  seems,  liable  for  injuries 
which  would  not  have  occurred  had  the  highway,  as  established  and  located, 
not  been  unduly  narrow  and  crooked.3 

In  Regard  to  City  Streets  it  would  seem  that  the  rule  might  well  be  different 
from  that  prevailing  in  the  case  of  country  roads,  and  accordingly  it  is  stated 
in  some  cases  that  there  is  an  absolute  duty  to  keep  in  repair  the  whole  width 
of  a  street.4  These  statements  may,  however,  be  viewed  with  reference  to 
the  particular  circumstances  under  which  they  were  made,  and  in  the  best-con- 
sidered cases  it  is  stated  that  even  in  the  case  of  city  streets  the  width  which 
must  be  kept  in  repair  is  a  matter  dependent  on  particular  circumstances, 
among  which,  apparently  to  be  considered,  are  the  amount  of  travel  and  the 
question  whether  the  city  has  ever  opened  the  whole  street  for  travel  by 
doing  work  thereon,  so  as  to  induce  persons  to  use  the  whole  width  thereof.5 

(2)  Resulting  Danger  to  Persons  o?t  Traveled  Path.  —  But  though  the  untrav- 
eled part  need  not,  as  a  rule,  be  kept  free  from  defects,  it  must  not  contain 
any  objects,  obstructions,  or  excavations  which  will  render  the  traveled  way 
defective  or  dangerous.6 


safe  applies  only  as  bel  ween  the  traveler  and 
the  municipality,  and  private  persons  who 
place  obstructions  upon  the  untraveled  portion 
of  the  highway  are  liable  for  injuries  received 
by  a  traveler  going  outside  the  traveled  track. 
Dickey  v.  Maine  Tel.  Co.,  46  Me.  483.  See 
n\so  infra,  this  title,  Obstructions  and  Encroach- 
ments. 

Beaten  Track.  —  The  traveled  way,  as  it  is 
called,  is  not  merely  the  beaten  track,  and  one 
may  travel  on  any  part  of  the  road  worked  and 
prepared  as  a  highway,  although  outside  the 
beaten  track.  Wakeham  v.  St.  Clair  Tp.,  gi 
Mich.  15. 

1.  Artificial  Obstructions  in  Margin.  — Johnson 
v.  Whitefield,  18  Me.  286,  36  Am.  Dec.  721; 
Leslie  v.  Lewiston,  62  Me.  468.  And  see 
Morse  v.  Richmond,  41  Vt.  435,  g8  Am.  Dec. 

600. 

2.  Width  of  Traveled  Path.  —  Hull  v.  Rich- 
mond, 2  Woodb.  &  M.  (U.  S.)  337;  Perry  Tp. 
v.  John,  79  Pa.  St.  412;  Mochler  v.  Shaftsbury, 
46  Vt.  580,  14  Am.  Rep.  634.  And  see  Hawks 
v.  Hawley,  123  Mass.  210;  Harris  v.  Great 
Barrington,  169  Mass.  271.  But  see  Fopper  v. 
Wheatland,  59  Wis.  623,  to  the  effect  that  the 
town  is  liable  if  the  highway  is  not  wide 
enough  for  teams  to  pass  and  teams  cannot 
see  each  other  till  very  near.  See  also 
Wheeler  v.  Westport,  30  Wis.  392. 

3.  Smith  v.  Wakefield,  105  Mass.  473. 

4.  Whole  Width  of  City  Street  to  Be  Passable, 
r—  Montgomery  v.  Wright,  72  Ala.  411,  47  Am. 
Rep.  422;  Buck  v.  Biddeford,  82  Me.  433: 
Bacon  v.  Boston,  3  Cush.  (Mass.)  174;  Wright 
p.  Saunders.  63  Barb.  (N.  Y.)  214.    And  see 
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Monongahela  City  v.  Fischer,  111  Pa.  St.  9, 
56  Am.  Rep.  241,  13  Am.  &  Eng.  Corp.  Cas. 

431- 

5.  Width  of  Street  to  Be  Made  Passable  Depends 

on  Circumstances  —  Iowa.  —  Fulliam  v.  Musca- 
tine, 70  Iowa  436. 

Kansas.  —  Wellington  v.  Gregson,  31  Kan. 
99,  47  Am.  Rep.  482. 

Maine.  —  Bryant  v.  Biddeford,  39  Me.  193. 

Massachusetts.  —  Fitz  v.  Boston,  4  Cush. 
(Mass.)  365. 

Michigan. —  Keyes  v.  Marcellus,  50  Mich.  439. 

Missouri.  —  Bassett  v.  St.  Joseph,  53  Mo. 
290,  14  Am.  Rep.  446;  Brown  v.  Glasgow,  57 
Mo.  156. 

Wisconsin.  —  Fitzgerald  v.  Berlin.  64  Wis. 
203.  And  see  Loberg  v.  Amherst,  87  Wis.  634, 
41  Am.  St.  Rep.  69. 

So  it  is  stated  that  if  the  street  is  opened  for 
travel  for  its  whole  width  it  must  be  kept 
reasonably  safe  for  such  width.  Stafford  -■. 
Oskaloosa,  57  Iowa  748,  64  Iowa  251. 

New  York  Rule.  —  In  Dougherty  -'.  Horse- 
heads,  159  N.  Y.  154,  Vann,  J.,  said  that  while 
a  municipality  must  use  reasonable  care  to 
keep  in  its  streets  an  unobstructed  driveway 
of  ample  width,  in  safe  condition  for  the 
passage  of  teams,  it  may,  to  a  reasonable  ex- 
tent, devote  the  sides  of  the  street  to  other 
useful  public  purposes.  Thus  it  may  con- 
struct on  different  grades  sidewalks,  gutters, 
and  curbings,  erect  hydrants,  authorize  tele- 
graph or  telephone  poles,  or  lay  out  and  pro- 
tect grass  plots  and  trees. 

6.  Untraveled  Portion  Not  to  Render  Traveled 
Portion  Unsafe —  Connecticut.  —  Seeley  v.  Litch- 
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(3)  Widening  or  Extension  of  Traveled  Path.  —  The  municipality  will  also 
be  liable  if  it  suffers  the  traveled  part  to  be  widened  or  extended  by  the  work 
of  others,  or  by  travel,  so  as  to  lead  travelers  to  go  on  any  part  within  the 
limits  as  so  widened,  and  an  injury  arises  from  a  defect  within  such  limits.1 

(4)  Justification  for  Leaving  Traveled  Path.  —  A  traveler  may,  however, 
under  some  circumstances,  be  justified  in  leaving  the  traveled  path,  so  that 
the  municipality  will  be  liable  for  injuries  received  on  the  other  portion  of 
the  road,  as  where  the  traveled  portion  is  so  obstructed  or  dangerous  as  to  be 
impassable,2  or  when  it  is  necessary  to  do  so  to  pass  another  vehicle,3  and 
one  has  likewise  been  held  entitled  to  recover  when  he  was  forced  on  the 


field,  49  Conn.  134,  44  Am.  Rep.  213;  Hewison 
v.  New  Haven,  34  Conn.  136,  91  Am.  Dec. 

Indiana.  —  Fowler  v.  Linquist,  138  Ind.  566. 

Maine.  —  Bryant  v.  Biddeford,  39  Me.  193. 

Massachusetts.  —  Moran  v.  Palmer,  162  Mass. 
iq6;  Snow  v.  Adams,  I  Cush.  (Mass.)  443; 
Kellogg  v.  Northampton,  4  Gray  (Mass.)  69; 
Bigelow  v.  Weston,  3  Pick.  (Mass.)  267;  Tilton 
v.  Wenham,  172  Mass.  407. 

New  Hampshire.  —  Willeyf.  Portsmouth,  35 
N.  H.  303. 

Vermont.  —  Cassedy  v.  Stockbridge,  21  Vt. 
391;  Morse  v.  Richmond,  41  Vt.  435,  98  Am. 
Dec.  600;  Drew  v.  Sutton,  55  Vt.  586,  45  Am. 
Rep.  644. 

Wisconsin.  —  Houfe  v.  Fulton,  29  Wis.  296, 
9  Am.  Rep.  568;  Cremer  v.  Portland,  36  Wis. 
92;  Cartright  v.  Belmont,  58  Wis.  370;  Fitz- 
gerald v.  Berlin,  64  Wis.  203;  Slivitski  v. 
Wien,  93  Wis.  460;  Boltz  v.  Sullivan,  101  Wis. 
608;  Strieker  v.  Reedsburg,  101  Wis.  457. 

Canada.  —  Foley  v.  East  Flamborough  Tp., 
26  Ont.  App.  43. 

Illustrations. -- So  in  Wellington  v.  Gregson, 
31  Kan.  99,  47  Am.  Rep.  482,  where  a  vehicle 
was  overturned  by  striking  a  post  placed  at  the 
corner  of  two  streets,  close  to  the  traveled  track, 
for  the  purpose  of  protecting  shade  trees  be- 
tween it  and  the  abutting  property,  it  was  held 
to  be  a  question  for  the  jury  whether  placing 
the  post  in  such  location,  so  as  to  be  struck  by 
a  vehicle  partly  in  the  traveled  track,  rendered 
the  traveled  track  unsafe. 

And  where  a  rectangular  strip  of  land  pro 
jected  from  fourteen  to  iwent)  feet  into  a  high- 
way of  which  the  general  width  was  about  fifty 
feet,  and  there  was  a  line  of  boulders  from 
one  to  two  feet  wide  along  the  three  sides  of 
the  strip  adjoining  the  road,  though  within 
such  strip,  and  the  direction  of  the  traveled 
track  changed  twice  abruptly  in  order  to  avoid 
this  strip,  it  was  held  that,  in  an  action  for  in- 
juries caused  by  striking  the  boulders  at  night, 
the  jury  might  well  find  the  road  insufficient. 
Wheeler  v.  Westport,  30  Wis.  392. 

Hole  Near  Traveled  Way,  —  So  a  township 
was  held  to  be  liable  for  negligence  in  leaving 
unguarded,  in  the  unlraveled  part  of  a  high- 
way, for  an  unreasonable  length  of  time,  a 
hole  so  near  the  travek-d  part  that  persons 
would  be  likely  to  get  into  it  in  seeking  to 
avoid  a  hole  in  the  traveled  part.  Wakcham 
v.  St.  Clair  Tp.,  91  Mich.  15. 

Watering  Place  as  Pitfall.  —  A  town  has  been 
held  liable  for  allowing  a  natural  watering 
place  within  the  original  location  of  a  high 
way,  but  outside  the  traveled  portion,  to  be- 
come a  deep  miry  pit,  so  that  the  horse  of  a 


traveler,  who  drove  it  thereto,  was  drowned. 
Cobb  v.  Standish,  14  Me.  198.  But  see  the 
comment  on  this  case  in  Rice  v.  Montpelier, 
19  Vt.  470,  and  compare  Hall  v.  Unity,  57  Me. 
529. 

As  to  the  Necessity  of  Barriers  to  render  the 
traveled  part  of  the  road  safe  as  against  dan- 
gerous places,  see  infra,  this  section,  Barriers 
and  Railings  —  At  Dangerous  Places  jVcar  Road. 

As  to  Objects  Calculated  to  Frighten  Horses, 
placed  in  the  untraveled  part  of  the  toad,  see 
supra,  this  section,  Objects  Frightening  Horses. 

1.  Widening  or  Extension  of  Traveled  Path.  — 
Moran  v.  Palmer,  162  Mass.  196;  Aston  v. 
Newton,  134  Mass.  507,  45  Am.  Rep.  347; 
Weare  v.  Fitchburg,  110  Mass.  334;  Tilton  v. 
Wenham,  172  Mass.  407;  Willey  v.  Ports- 
mouth, 35  N.  H.313;  Saltmarsh  v.  Bow,  56  N. 
H.  428;  Stark  v.  Lancaster,  57  N.  H.  88; 
Whitney  v.  Essex,  42  Vt.  520;  Potters.  Castle- 
ton,  53  Vt.  435;  Ozier  v.  Hinesburgh,  44  Vt. 
220;  Cartright  v.  Belmont,  58  Wis.  370. 

Notice  Not  to  Use  Path.  —  When  the  public 
travel  diverges  from  the  prepared  track  and 
forms  another  track  equally  accessible  to  trav- 
elers, and  apparently  as  much  traveled  as  the 
other,  a  town  must  give  some  reasonable  no- 
tice to  the  public  that  the  use  of  the  side  track 
is  unauthorized,  and  this  may  be  done  by 
placing  obstructions  therein,  by  putting  up 
notices,  or  in  any  other  manner  which  will 
sufficiently  notify  travelers  thai  such  track  is 
not  to  be  used.  Cartright  v.  Belmont.  58  Wis. 
370. 

2.  Justification  for  Leaving  Traveled  or  Worked 
Part  of  Road  —  Obstructions. —  Pomeroy  v. 
Wesifield,  154  Mass.  462;  Kelley  v.  Fond  du 
Lac,  31  Wis  186.  And  see  Joyner  v.  Great 
Barrington,  118  Mass.  463,  and  Shepardson  v. 
Colerain,  13  Met.  (Mass.)  55. 

Snow  on  Traveled  Path.  —  So  where  the  trav- 
eled road  was  blocked  with  snowdrifts  for  four 
or  six  weeks.    Green  v.  Danby,  12  Vt.  338. 

But  where  the  traveled  road  was  reasonably 
open  and  safe  in  spite  of  snow,  one  cannot  re- 
cover for  injuries  received  on  a  side  track 
merely  because  he  thought  that  safer  than  the 
traveled  way.  Burr  v,  Plymouth,  48  Conn. 
460. 

3.  Passing  Vehicles. —  Hull  v.  Richmond,  2 
Woodb.  &  M.  (U.  S.)  337. 

It  was  held  that  one  was  justified  in  diverg- 
ing from  the  traveled  way  in  order  to  pass  a 
team  going  in  the  same  direction  and  solo 
keep  in  the  company  of  one  with  whom  he-  had 
been  traveling,  the  traveled  part  of  the-  road 
not  being  wide  enough  for  two  teams  to  pass. 
Mochler  v.  Shaftsbury,  46  Vt.  580,  14  Am. 
Rep.  634. 
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untraveled  portion  by  the  swerving  of  his  horse.1  But  in  so  purposely  deviat- 
ing from  the  traveled  track  one  must  have  been  in  the  exercise  of  ordinary 
care  and  prudence,  this  being  a  question  for  the  jury.58 

i.  Dangers  Outside  of  Highway.  —  A  municipality  is.  as  a  general 
rule,  under  no  obligation  to  have  the  premises  adjoining  the  highway  safe  for 
persons  straying  thereon  from  the  highway,  and  is  not  liable  for  injuries  to 
persons  so  straying;3  nor  is  it,  as  a  general  rule,  under  any  obligation  to 
erect  a  barrier  to  prevent  such  straying.4 

But  if  the  Boundary  Line  of  the  Highway  Is  Not  Indicated  by  visible  objects,  and  a 
traveler,  while  keeping  within  the  general  course  of  travel,  and  close  to  the 
highway,  and  within  what  he  believes  to  be  the  highway,  is  injured  by  a 
defect  outside  thereof,  the  municipality  will  be  liable  as  if  the  defect  existed 
within  the  highway.5  But  such  a  rule  has  not,  apparently,  been  applied  with 
strictness  in  the  case  of  sidewalks.6 

Structure  Dangerous  in  Use.  —  A  structure  upon  abutting  property  which  results 
in  injuries  to  one  on  the  highway  is  not,  it  has  been  decided,  an  insufficiency 
or  want  of  repair  of  the  highway  within  a  statute  rendering  the  municipality 
liable  for  injuries  caused  thereby;7  and  even  apart  from  statute,  a  structure 


1.  Swerving  of  Horse.  —  Cassedy  v.  Stock- 
bridge,  21  Vt.  391;  Boltz  v.  Sullivan,  101  Wis. 
608. 

2.  Ordinary  Care.  —  Ramsey  v.  Rushville, 
etc.,  Gravel  Road  Co.,  81  Ind.  394;  Austin  v. 
Ritz,  72  Tex.  391;  Kelley  v.  Fond  du  Lac,  31 
Wis.  186. 

3.  Municipality  Not  Liable  for  Injuries  Re- 
ceived Outside  the  Highway  —  District  of  Colum- 
bia. —  Young  v.  District  of  Columbia,  3  Mac- 
Arthur  (D.  C.)  137. 

Georgia.  —  Zettler  v.  Atlanta,  66  Ga.  195. 
Iowa.  —  O'Laughlin   v.  Dubuque,  42  Iowa 
539;  Ely  v.  Des  Moines,  86  Iowa  55. 

Maine.  —  Morgan  v.  Hallowell,  57  Me.  375; 
Willey  v.  Ellsworth,  64  Me.  si- 
Massachusetts. —  Stockwell  v.  Fitchburg,  no 
Mass.  305;  Sullivan  v.  Boston,  126  Mass.  540; 
Lowe  v.  Clinton,  136  Mass.  24;  Stone  v.  Attle- 
borough,  140  Mass.  328;  Jones  v.  Waltham,  4 
Cush.  (Mass.)  299,  50  Am.  Dec.  783;  Tisdale 
v.  Norton,  8  Met.  (Mass.)  388;  Carey  v.  Hub- 
bardston,  172  Mass.  106. 

New  Hampshire.  —  Knowlton  v.  Pittsfield,  62 
N.  H.  535- 

Ohio.  —  Kelley  v.  Columbus,  41  Ohio  St. 
263. 

Pennsylvania.  —  Scranton  v.  Hill,  102  Pa.  St. 
378.  48  Am.  Rep.  211 ;  Worrilow  v.  Upper 
Chichester  Tp.,  149  Pa.  St.  40. 

Texas.  —  Denison  v.  Warren,  (Tex.  Civ. 
App.  1895)  36  S.  W.  Rep.  296. 

Vermont.  —  Sykes  v.  Pawlet,  43  Vt.  446,  5 
Am.  Rep.  295. 

West  Virginia.  —  Biggs  v.  Huntington,  32 
W.  Va.  55. 

Wisconsin.  —  Bogie  v.  Waupun,  75  Wis.  1; 
Strieker  v.  Reedsburg,  101  Wis.  457. 

See  also  infra,  this  section,  Barriers  and 
Railings. 

Illustrations.  —  So  it  was  held  that  a  city  was 
not  liable  for  injuries  to  a  child  resulting  from 
its  going  outside  the  street  on  to  private  prop- 
erty and  climbing  a  wall  thereon.  Clark  v. 
Richmond,  83  Va.  355,  5  Am.  St.  Rep.  281. 

And  a  town  was  held  not  liable  for  injuries 
received  from  driving  against  a  stump  beside 
a  highway,  by  one  who,  without  any  necessity 
therefor,  was  driving  in   a  temporary  track 


454 


outside  the  highway.    Strieker  v.  Reedsburg, 
101  Wis.  457. 
Extrinsic  Danger  Not  a  Statutory  Defect.  —  It 

was  held  that  an  injury  was  not  occasioned  by 
a  "  defect  or  want  of  repair  "  in  the  highway, 
within  the  statute,  when  it  was  received  on  an 
adjacent  lot  across  which  the  person  was  at- 
tempting to  travel  owing  to  defects  in  the 
highway  rendering  it  impassable.  Tisdale  v. 
Norton,  8  Met.  (Mass.)  388. 

So,  under  a  practically  similar  statute,  when 
the  accident  occurred  on  a  road  which  de- 
viated from  the  regular  highway  and  was  laid 
out  by  the  overseer  of  the  road  hands  without 
authority,  no  recovery  was  allowed.  Hill  v. 
Laurens  County,  34  S.  Car.  141. 

4.  Barriers  to  Prevent  Straying  from  Highway. 

—  See  infra,  this  section,  Bar-tiers  and  Railings 

—  To  Prevent  Straying  from  Highway. 

5.  Apparent  Limits  of  Highway.  —  Coggswell 
v.  Lexington,  4  Cush.  (Mass.)  307;  Hayden  v. 
Attleborough,  7  Gray  (Mass.)  338;  Davis  v. 
Hill,  41  N.  H.  329;  Jewhurst  v.  Syracuse,  108 
N.  Y.  303;  Kelley  v.  Columbus,  41  Ohio  St. 
263;  Wheeler  v.  Westport,  30  Wis.  392; 
Badams  v.  Toronto,  24  Ont.  App.  8.  Compare 
Marshall  v.  Ipswich,  no  Mass.  522. 

Terminal  Limits.  —  So  where  a  city  deposited 
and  permitted  others  to  deposit  refuse  in  a 
river  at  the  end  of  a  graded  public  street,  so 
that  the  deposit  appeared  to  be  a  prolongation 
of  the  street,  it  was  held  that  the  city  was 
liable  in  case  of  failure  to  take  measures  to 
prevent  persons  going  upon  such  refuse.  Ray 
v.  St.  Paul,  40  Minn.  458. 

6.  Sidewalks.  —  In  Stockwell  v.  Fitchburg, 
no  Mass.  305;  Stone  v.  Attleborough,  140 
Mass.  328;  Damon  v.  Boston,  149  Mass.  147; 
Lorenzo  v.  Wirth,  170  Mass.  596,  and  Knowl- 
ton v.  Pittsfield,  62  N.  H.  535,  the  town  was 
held  not  to  be  liable  for  defects  in  a  part  of  the 
sidewalk  outside  the  line  of  the  street,  though 
such  line  did  not  appear.  See,  however,  to  the 
contrary,  Kinney  v.  Tekamah,  30  Neb.  605. 

7.  Structure  Dangerous  in  Use.  —  Hubbell  v. 
Viroqua,  67  Wis.  343,  58  Am.  Rep.  S66,  where 
the  municipality  was  held  not  to  be  liable  for 
injuries  to  a  traveler  caused  by  a  stray  shot 
from  a  shooting  gallery  on  abutting  property. 
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so  erected  for  a  legitimate  business  purpose  was  held  not  to  be  ground  of  lia- 
bility to  one  injured  thereby,  the  municipality  having  no  power  to  remove  it.1 

/.  Barriers  and  Railings  —  (i)  To  Prevent  Straying  from  Highway.  — 
It  is  well  settled  that  a  municipality  is  under  no  obligation  to  fence  its  road  or 
to  put  up  barriers  simply  to  prevent  travelers  from  straying  from  the  highway, 
and  that,  consequently,  if  a  traveler  so  strays  on  to  adjoining  property  and 
there  meets  with  an  accident  at  some  distance  from  the  highway,  the  munici- 
pality is  not  liable,  though  the  barrier  would  have  prevented  such  straying.2 

(2)  At  Dangerous  Places  Near  Road.  —  If  there  is  a  dangerous  place,  how- 
ever, such  as  a  declivity  or  excavation,  so  close  to  the  highway  or  to  the 
traveled  part  thereof  as  to  render  the  latter  unsafe  for  travelers  in  the  absence 
of  a  railing  or  barrier,  the  want  of  such  railing  or  barrier  constitutes  a  defect 
in  the  highway  itself,  for  injuries  from  which  the  municipality  is  liable.3  But 


1.  Haines  v.  Barclay  Tp.,  181  Pa.  St.  521, 
where  a  traveler  was  injured  by  the  operation 
of  a  log  chute  on  abutting  property. 

2.  Barriers  Not  Necessary  to  Prevent  Traveler 
Straying  from  Highway  —  United  States.  — 
Hannibal  v.  Campbell,  86  Fed.  Rep.  297,  57  U. 
S.  App.  484. 

Maine.  —  Wiley  v.  Ellsworth,  64  Me.  57; 
Morgan  v.  Hallowell,  57  Me.  375. 

Massachusetts.  —  Macomber  v.  Taunton,  100 
Mass.  255;  Murphy  v.  Gloucester,  105  Mass. 
470;  Com.  v.  Wilmington,  105  Mass.  599; 
Warner  v.  Holyoke,  112  Mass.  362;  Puffers. 
Orange,  122  Mass.  389,  23  Am.  Rep.  368; 
Stone  v.  Attleborough,  140  Mass.  328;  Damon 
v.  Boston,  149  Mass.  147;  Logan  v.  New  Bed- 
ford, 157  Mass.  534;  Sparhawk  v.  Salem,  1 
Allen  (Mass.)  30,  79  Am.  Dec.  700;  Adams  v. 
Natick,  13  Allen  (Mass.)  429. 

Minnesota,  —  McHugh  v.  St.  Paul,  67  Minn. 
441. 

Ohio.  —  Kelley  v.  Columbus,  41  Ohio  St. 
263. 

Rhode  Island.  —  Chapman  v.  Cook,  10  R.  I. 
304,  14  Am.  Rep.  686. 

Wisconsin.  —  Green  v.  Bridge  Creek,  38  Wis. 
449,  20  Am.  Rep.  18. 

Illustrations.  —  So  it  was  held  that  the  mu- 
nicipality was  not  liable  for  injuries  received 
by  one  who  mistook  a  private  way  for  a  high- 
way and  was  injured  by  a  defect  on  such  pri 
vate  way,  although  there  was  no  fence  or  sign 
at  the  place  of  its  divergence  from  the  public 
highway  to  show  that  it  was  not  a  part  thereof. 
Chapman  v.  Cook,  10  R.  I.  304,  14  Am.  Rep. 
686. 

Children  Straying  from  Street.  —  In  Talty  v. 
Atlantic,  92  Iowa  135,  it  was  held  that  a  city 
was  not  negligent  in  failing  to  erect  a  barrier 
along  the  traveled  part  of  the  street,  though 
on  another  part  of  it  was  a  sandpit  in  which 
some  children  who  strayed  from  the  street 
were  killed  by  their  di^gin^  into  and  under- 
mining the  banks  of  the  pit,  the  city  not  being 
bound  to  anticipate  such  an  event. 

3.  Barrier  Necessary  Against  Dangerous  Places 
—  Connecticut.  —  Munson  v.  Derby,  37  Conn. 
314;  Beardslcy  v.  Hartford,  50  Conn.  529,  47 
Am.  Rep.  677. 

Georgia.  —  Zettlcr  v.  Atlanta,  66  Ga.  195. 

Illinois. —  Danville  v.  Makcmson,  32  III. 
App.  112;  Joliet  v.  Verley,  35  III.  58,  85  Am. 
Dec.  342;  Chicago  v.  Gallagher,  44  III.  205. 

Indiana.  —  Higert  v.  Grccncasllc,  43  Ind. 
574- 


Iowa.  —  Manderschid  v.  Dubuque,  29  Iowa 
73,  4  Am.  Rep.  196;  Hall  v.  Manson,  99  Iowa 
698. 

Maine.  —  Willey  v.  Ellsworth,  64  Me.  57; 
Haskell  v.  New  Gloucester,  70  Me.  305.  See 
also  Nichols  v.  Brunswick,  3  Cliff.  (U.  S.)  81. 

Massachusetts.  —  Macomber  v.  Taunton,  100 
Mass.  255;  Harris  v.  Great  Barrington,  169 
Mass.  271;  Babson  v.  Rockport,  101  Mass.  93; 
Murphy  v.  Gloucester,  105  Mass.  470;  Britton 
v.  Cummington,  107  Mass.  347;  Warners.  Hol- 
yoke, 112  Mass.  362;  Stockwell  v.  Fitchburg, 
110  Mass.  305;  Woods  v.  Groton,  m  Mass. 
357;  Harris  v.  Newbury,  128  Mass.  321; 
Puffer  v.  Orange,  122  Mass.  389,  23  Am.  Rep. 
368;  Alger  v.  Lowell,  3  Allen  (Mass.)  402; 
Stevens  v.  Boxford,  10  Allen  (Mass.)  25,  87 
Am.  Dec.  616;  Adams  v.  Natick,  13  Allen 
(Mass.)  429;  Palmer  v.  Andover,  2  Cush. 
(Mass.)  600;  Jones  v.  Waltham,  4  Cush.  (Mass.) 
299,  50  Am.  Dec.  783;  Coggswell  v.  Lexing- 
ton, 4  Cush.  (Mass.)  307 ;  Collins  v.  Dorchester, 

6  Cush.  (Mass.)  396;  Hayden  v.  Attleborough, 

7  Gray  (Mass.)  338. 
Michigan.  —  Harris  v.  Clinton  Tp.,  64  Mich. 

447,  8  Am.  St.  Rep.  842;  Sharp  v.  Evergreen 
Tp.,  67  Mich.  443;  Malloy  v.  Walker  Tp.,  77 
Mich.  448;  Wakeham  v.  St.  Clair  Tp.,  91 
Mich.  15. 

Minnesota.  —  St.  Paul  v.  Kuby,  8  Minn. 
154- 

Missouri.  —  Bassett  v.  St.  Joseph,  53  Mo. 
294,  14  Am.  Rep.  446. 

Nebraska.  —  South  Omaha  v.  Cunningham, 
31  Neb.  316. 

New  Hampshire.  —  Norris  v.  Litchfield,  35 
N.  H.  271,  69  Am.  Dec.  546;  Willey  v.  Ports- 
mouth, 35  N.  H.  303;  Davis  v.  Hill,  41  N.  H. 
329. 

New  York.  —  Maxim  v.  Champion,  50  Hun 
(N.  Y.)  88,  affirmed  119  N.  Y.  626;  Holcomb  r. 
Champion,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
882,  affirmed  128  N.  Y.  599;  Ireland  v.  Oswego, 
etc.,  Plank  Road  Co.,  13  N.  Y.  526;  Ivory  v. 
Deerpark,  116  N.  Y.  476;  Bryant  1.  Randolph, 
133  N.  Y.  70;  Fay  v.  Lindlcy,  58  Hun  (N.  Y.) 
601,  11  N.  Y.  Supp.  355. 

North  Carolina.  —  Bunch  v.  Edcnton,  90  N. 
Car.  431. 

Pennsylvania.  —  Lower  Macungic  Tp.  p. 
Merkhoffer,  71  Pa.  St.  276;  Scott  Tp.  v.  Mont- 
gomery, 95  Pa.  St.  444;  Plymouth  Tp.  v. 
Graver,  125  Pa.  St.  24,  n  Am.  St.  Rep.  867; 
Trcxlcr  v.  Greenwich  Tp.,  168  Pa.  St.  314; 
Glaub  v.  Goshen  Tp.,  7  Kulp  (Pa.)  292. 
455  Volume  XV. 


Defective  and  Unsafe  Highways. 


HIGHWA  VS. 


Defects  Involving  Liability. 


the  danger  which  requires  a  barrier  must  be  of  an  unusual  character,  such  as  a 
bridge,  declivity,  excavation,  steep  bank,  or  deep  water,  and  a  space  adjoining 
a  road  or  street  may  be  left  without  a  barrier  though  it  is  rough  and  entirely 
unsuitable  for  travel.1 

In  Determining  the  Necessity  of  a  Barrier  the  primary  question  is  whether  the  high- 
way is  safe  without  one,3  and  this  quite  generally  resolves  itself  into  consid- 
erations of  the  character  and  proximity  of  the  danger.  The  question  of 
proximity  is  to  be  considered  with  reference  to  the  highway  as  traveled  or 
worked  rather  than  as  laid  out.3  The  general  character  of  the  road  4  and  the 
presence  of  other  objects  serving  as  guards  5  may  also,  it  appears,  be  consid- 
ered, as  may  be  the  presence  of  some  object  or  agent,  such  as  a  railroad,  liable 
to  frighten  a  horse.0 

Questions  of  Law  and  Fact. —  The  question  of  the  necessity  of  the  barrier 
is  generally  one  for  the  jury,7  as  is  also  that  of   the  sufficiency  of  the 


Rhode  Island.  —  Chapman  v.  Cook,  io  R.  I. 
304,  14  Am.  Rep.  686. 

Tennessee.  —  Franklin  Turnpike  Co.  v. 
Crockett,  2  Sneed  (Tenn.)  271;  Niblett  v. 
Nashville,  12  Heisk.  (Tenn.)  684,  27  Am.  Rep. 
755- 

Vermont.  —  Drew  v.  Sutton,  55  Vt.  586,45 
Am.  Rep.  644. 

Wisconsin.  —  Green  v.  Bridge  Creek,  38  Wis. 
449.  20  Am.  Rep.  18. 

Canada.  —  Toms  v.  Whitby  Tp.,  37  U.  C.  Q. 
B.  100. 

1.  Character  of  Danger.  —  Damon  v.  Boston, 
149  Mass.  151. 

So  a  barrier  was  not  necessary  because 
broken  brick  had  been  spread  over  a  surface 
several  feet  square  and  a  few  in6b.es  high,  out- 
side of  the  traveled  part  of  the  highway. 
Marshall  v.  Ipswich,  no  Mass.  522. 

2.  Considerations  Determining  Necessity  of  Bar- 
rier. —  In  Alger  v.  Lowell,  3  Allen  (Mass.)  402, 
Hoar,  J.,  said:  "  The  true  test  *  *  *  is 
not  whether  the  dangerous  place  is  outside 
of  the  way,  or  whether  some  small  strip  of 
ground  not  included  in  the  way  must  be 
traversed  in  reaching  the  danger,  but  whether 
there  is  such  a  risk  of  a  traveler,  using  ordi- 
nary care,  in  passing  along  the  street,  being 
thrown  or  falling  into  the  dangerous  place, 
that  a  railing  is  requisite  to  make  the  way 
itself  safe  and  convenient." 

3.  Distance  to  Be  Measured  from  Traveled  Part 
of  Way.  —  Hannibal  v.  Campbell,  86  Fed.  Rep. 
297,  57  U.  S.  App.  484;  Warner  v.  Holyoke, 
112  Mass.  362;  Barnes  v.  Chicopee,  138  Mass. 
67,  52  Am.  Rep.  259;  Ivory  v.  Deerpark,  116 
N.  Y.  476. 

4.  General  Character  of  Road.  —  In  Lane  v. 
Hancock,  142  N.  Y.  510,  it  was  held  that  a 
town  is  not  liable  for  injuries  caused  by  a  fail- 
ure to  replace  guards  which  were  on  top  of  a 
retaining  wall  along  the  lower  side  of  a  road 
which  ran  along  the  side  of  a  steep  hill;  the 
court  considering  the  fact  that  there  were  in 
the  town  about  two  hundred  and  thirty  miles 
of  road,  eighty  of  which  were  along  dugways 
and  up  steep  ravines;  that  the  road  passed 
through  a  mountainous  section  used  chiefly 
for  hauling  lumber,  and  on  which  for  a  dis- 
tance of  five  miles  but  two  or  three  families 
lived;  and  also  the  fact  that  the  law  gave  a 
right  of  action  over  in  favor  of  the  town 
against  the  highway  commissioners,  and  that 


it  could  not  have  been  intended  to  hold  the 
commissioners  to  such  extreme  diligence. 

5.  Objects  Serving  as  Guards.  —  Where  streets 
are  bounded  by  gutters,  curbstones,  and  ele- 
vated sidewalks,  there  is  no  necessity  for 
guards  to  protect  persons  driving  in  the  street 
from  the  danger  of  falling  down  embankments 
outside  the  sidewalks.  Hubbell  v.  Yonkers, 
104  N.  Y.  434,  58  Am.  Rep.  522;  Monk  v.  New 
Utrecht,  104  N.  Y.  552. 

6.  Object  or  Agent  Frightening  Horse.  —  Camp- 
bell v.  Stillwater,  32  Minn.  308,  50  Am.  Rep. 
567;  Tarras  v.  Winona,  71  Minn.  22;  Pillston 
v.  Hart,  89  Pa.  St.  389;  Plymouth  Tp.  v. 
Graver,  125  Pa.  St.  24,  11  Am.  St.  Rep.  867; 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145,  30 
Am.  St.  Rep.  792;  Wellman  v.  Susquehanna 
Depot,  167  Pa.  St.  239;  Kitchen  v.  Union  Tp., 
171  Pa.  St.  145. 

But  it  has  been  decided  that  in  the  absence 
of  a  dangerous  place,  such  as  itself  to  call  for 
a  barrier,  the  mere  presence  of  a  railroad 
track  does  not  necessitate  a  barrier  to  prevent 
frightened  horses  from  escaping  into  adjoining 
fields.   Adams  v.  Natick,  13  Allen  (Mass.)  429. 

7.  Question  for  Jury  —  Georgia.  —  Atlanta  v. 
Wilson,  59  Ga.  544,  27  Am.  Rep.  396. 

Iowa.  —  Manderschid  v.  Dubuque,  29  Iowa 
73,  4  Am.  Rep.  196. 

Massachusetts.  —  Britton  v.  Cummington, 
107  Mass.  347;  Warner  Holyoke,  112  Mass. 
362;  Spurr  v.  Shelburne,  131  Mass.  429;  Har- 
ris v.  Great  Barrington,  169  Mass.  271. 

Michigan.  —  Malloy  v.  Walker  Tp.,  77  Mich. 
448. 

Nebraska.  —  South  Omaha  v.  Cunningham, 
31  Neb.  316. 

Areiv  Hampshire.  —  Woodman  v.  Notting- 
ham, 49  N.  H.  387,  6  Am.  Rep.  526;  Stack  v. 
Portsmouth,  52  N.  H.  221. 

New  York.  —  Roblec  v.  Indian  Lake,  n  N. 
Y.  App.  Div.  435;  Ivory  v.  Deerpark,  116  N. 
Y.  476;  Holcomb  v.  Champion,  59  Hun  (N.  Y.) 
620,  12  N.  Y.  Supp.  882;  Reid  v.  Ripley,  59 
Hun  (N.  Y.)  628,  14  N.  Y.  Supp.  124;  Lane  v. 
Hancock,  67  Hun  (N.  Y.)  623;  Wood  v.  Gilboa, 
76  Hun  (N.  Y.)  175,  affirmed  146  N.  Y.  3S3; 
Van  Gaasbeck  v.  Saugerties,  82  Hun  (N.  Y.) 
415;  Burns  v.  Yonkers,  83  Hun  (N.  Y.)  211; 
Kiernan  v.  New  York,  14  N.  Y.  App.  Div.  156. 

Pennsylvania.  —  Mechesney  v.    Unity  Tp., 
164  Pa.  St.  358;    Wellman  v.  Susquehanna 
Depot,  167  Pa.  St.  239;  Trexler  v.  Greenwich 
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barrier.1  In  clear  cases,  however,  the  court  may  decide  the  necessity  of  i 
barrier  as  a  matter  of  law,2  and  it  has  accordingly  been  held  that  a  barrier 
is  not  called  for  when  the  dangerous  place  is  twenty-five  feet  or  more  from 
the  traveled  part  of  the  highway.3 

The  Duty  of  an  Abutting  Owner  as  regards  such  dangerous  places  adjoining  the 
highway  is  considered  elsewhere.4 

k.  Objects  and  Structures  Overhanging  Highway.  —  It  is  gener- 
ally held  that  anything  which  is  allowed  to  remain  above  the  highway  so  as  to 
interfere  with  its  ordinary  and  reasonable  use  for  travel  shows  a  breach  of  duty 
on  the  part  of  the  municipality.  It  has  accordingly  been  decided  that  a 
branch  of  a  tree  extending  over  the  line  of  travel,  and  so  near  thereto  as  to 
cause  one  on  top  of  a  load  of  hay  to  be  injured  thereby,  renders  the  munici- 
pality liable;  5  and  the  municipality  is  also  liable  if  it  raises  the  grade  so  as  to 
leave  an  insufficient  space  between  the  surface  of  the  way  and  a  bridge  there- 
over.6 

A  Rope  or  Wire  Stretched  Across  a  Highway  may  also  render  the  municipality  liable 
for  injuries  caused  thereby,7  though  a  rope  so  stretched  was  held  not  to  be  a 
defect  in  the  highway  if  it  was  in  motion  from  human  agency.8  An  individ- 
ual so  stretching  a  rope  or  wire  across  a  highway  is  also  liable  for  injuries 
caused  thereby.9 

And  it  was  held  that  the  want  of  a  barrier 
where  the  highway  is  seventeen  feet  wide  and 
level  does  not  show  negligence.  Glasier  [v. 
Hebron,  82  Hun  (N.  Y.)  311. 

Ditches  on  Margin  of  Way.  —  A  way  is  not  de- 
fective because  on  each  side  of  it  there  are 
ditches  constructed  for  purposes  of  drainage, 
and  it  is,  as  a  matter  of  law,  not  necessary  to 
place  railings  between  the  ditches  and  the 
traveled  way.  Spaulding  v.  Winslow,  74  Me. 
537;  Morse  v.  Belfast,  77  Me.  44;  Macomber 
v.  Taunton,  100  Mass.  256. 

Negligence  as  Matter  of  Law.  —  But  the  ab- 
sence of  any  barrier  or  guard  when  an  exca- 
vation two  feet  deep  was  but  t  vo  feet  from 
the  traveled  track  has  been  held  to  make  the 
highway  unsafe,  as  a  matter  of  law.  Seymer 
v.  Lake,  66  Wis.  651. 

3.  Distance  lrom  Travel.  —  M  urphy  -'.  Glouces- 
ter, 105  Mass.  470;  Hudson  v.  Marlborough, 
154  Mass.  218. 

So  it  has  been  decided  that  no  barrier  is 
needed  when  the  dangerous  place  is  twenty- 
eight  feet  to  thirty  feet  away,  Puffer  v. 
Orange,  122  Mass.  389,  23  Am.  Rep.  368; 
Daily  v.  Worcester,  1 3 J  Mass.  452;  or  thirty- 
four  feet,  Barnes  v.  Chicopee,  138  Mass.  67, 
52  Am.  Rep.  259. 

4.  Abutting  Owners.  —  See  supra,  this  sec- 
tion. Liabilities  of  Abutting  Owners  —  Danger- 
ous Condition  of  Property. 

5.  Objects  Overhanging  Highway.  —  Ferguson 
v.  Sodihwold  Tp.,  27  Ont.  66;  Embler  v. 
Wallkill,  132  N.  Y.  222,  affirming  57  Hun  (N. 
Y.)  384.  See  also  Ilcwison  v.  New  Haven,  34 
Conn.  136,  91  Am.  Dec.  718. 

6.  Overhead  Bridge.  —  Gray  v.  Danbury,  54 
Conn.  574;  Talbot  v.  Taunton,  140  Mass.  552. 

7.  Rope  or  Wire  Across  Highway.  —  Chicago 
v.  Fowler,  60  III.  322;  French  v.  Brunswick, 
21  Me.  29,  38  Am.  Dec.  250;  Hayes  v.  Hyde 
Bark,  153  Mass.  514.  And  see  Neuert  r  Bos- 
ton, 120  Mass.  338. 

8.  Barber  v.  Roxbury,  11  Allen  (Mass.)  318. 

9.  Individual  Liability. —  Dickey  v.  Maine 
Tel.  Co.,  43  Me.  492;  Larson  Ring,  43 
Minn.  88;   Lundccn   v.   Livingston  Electric 


Tp.,  168  Pa.  St.  214;  Ewing  v.  North  Ver- 
sailles Tp.,  146  Pa.  St.  309. 

Vermont.  —  Drew  v.  Sutton,  55  Vt.  586,  45 
Am.  Rep.  644. 

Illustrations.  —  So  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  the  road  was  defect- 
ive when  the  space  between  the  traveled  part 
of  a  road,  seventeen  feet  wide,  and  a  steep 
slope  on  the  side  running  into  a  ditch  three 
feet  deep,  was  only  six  inches,  and  there  was 
no  barrier  or  railing.  Harris  v.  Great  Bar- 
rington,  169  Mass.  271. 

And  it  was  for  the  jury  whether  it  was  neg- 
ligence not  to  erect  a  barrier  when  the  trav- 
eled track  was  only  seven  feet  wide,  and  three 
feet  away  therefrom  was  a  slope  of  thirteen 
feet  with  a  descent  of  sixteen  feet  vertically  in 
a  horizontal  distance  of  thirty-one  feet.  Burns 
v.  Yonkers,  83  Hun  (N.  Y.)  211. 

1.  Sufficiency  of  Barrier.  —  Lyman  v.  Amherst, 
107  Mass.  339. 

As  Against  Children.  —  A  municipality  was 
held  not  to  be  liable  because  a  child  crawled 
through  or  over  a  fence  between  the  road  and 
a  precipice,  the  fence  consisting  of  posts  with 
three  boards  nailed  across  them  with  a  space 
between  the  boards  of  about  ten  inches.  Line- 
burg  v.  St.  Paul,  71  Minn.  245,  distinguishing 
St.  Paul  v.  Kuby,  8  Minn.  154,  in  which  it 
was  held  to  be  a  question  for  the  jury  whether 
the  city  was  liable  for  constructing  a  barrier 
of  a  single  rail  only,  through  which  a  child 
fell. 

2.  Barrier  Not  Necessary  as  Matter  of  Law.  — 
Mcllugh  v.  St.  Paul,  67  Minn.  411  ;  Tarras  v. 
Winona,  71  Minn.  22;  Waller  v.  Hebron,  5  N. 
Y.  App.  Div.  577;  Patchen  v.  Walton,  17  N. 
Y.  App.  Div.  158. 

Illustrations.  —  Where  a  bank  at  the  side  of 
a  road  sloped  downward  from  the  edge  of  the 
road  for  eight  feet  to  a  pond,  and  the  bank 
was  protected  by  trees,  except  for  .1  space 
of  less  than  twelve  feet,  it  was  held  that  fail- 
ure to  guard  such  a  short  distance  was  not 
sufficient  evidence  of  negligence  to  submit  to 
the  jury.  Glasier  v.  Hebron,  131  N.  Y.  447, 
reversing  62  Hun  (N.  Y.)  137. 
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/.  Falling  Ohjklts. — The  municipality  has  generally  been  held  liable 
for  injuries  caused  by  the  falling  on  a  highway  of  an  object  placed  over  or 
close  to  the  way,  such  as  an  awning  over  the  sidewalk,1  a  cornice  improperly 
fastened  to  a  building  abutting  on  the  way,2  or  a  ruinous  wall  adjoining  the 
highway.3  Its  liability  in  respect  to  such  objects  or  structures,  when  outside 
the  highway,  is,  however,  limited  by  its  power  to  cause  their  removal.4 
A  municipality  is  also  bound  to  look  to  the  safety  of  trees  within  the  highway 
limits,  and  is  liable  for  injuries  caused  by  their  decay  and  consequent  fall,  if 
chargeable  with  notice  of  such  condition,5  and  is  generally  liable  in  case  of 
the  fall  of  structures  erected  in  the  highway.6 

Liabilities  under  Statutes.  —  The  liability  of  an  object  to  fall  on  persons  in  the 
highway  has,  however,  been  decided  not  to  be  a  "  defect  "  or  "  want  of 
repair  "  within  the  meaning  of  the  statutes  imposing  liabilities  on  municipali- 
ties,7 though  in  Massac tmsetts,  it  seems,  the  municipality  is  liable  if  the  falling 
structure  was  erected  with  reference,  in  part  at  least,  to  the  use  of  the  high- 
way as  such.s 

Individuals  may  also  be  liable  for  injuries  caused  by  falling  objects.9 

m.  Slippery  Surfaces.  —  The  presence  of  slippery  surfaces,  as  glass  or 


Light  Co.,  17  Mont.  32;  Sheldon  v.  Western 
Union  Tel.  Co..  51  Hun  (N.  Y.)  591. 

So  it  was  held  that  one  might  be  liable  for 
tethering  a  cow  by  a  chain  fastened  to  a 
stake,  over  which  chain  a  horse  stumbled. 
Gulliver  v.  Blauvelt,  14  N.  Y.  App.  Div. 
523. 

1.  Falling  Objects  —  Awnings.  —  Day  v.  Mil- 
ford,  5  Allen  (Mass.)  98;  Drake  v.  Lowell,  13 
Met.  (Mass.)  292;  Bohen  v.  Waseca,  32  Minn. 
176,  50  Am.  Rep.  564;  Hume  v.  New  York,  47 
N.  Y.  639,  74  N.  Y.  264;  Bieling  v.  Brooklyn, 
120  N.  Y.  98. 

2.  Cornice  on  Building.  —  Grove  v.  Ft.  Wayne, 
45  Ind.  429,  15  Am.  Rep.  262,  distinguished  and 
questioned  in  Anderson  v.  East,  1 17  Ind.  126, 
10  Am.  St.  Rep.  35. 

3.  Wall  Abutting  on  Highway.  —  Parker  v. 
Macon,  39  Ga.  729,  99  Am.  Dec.  486;  Savan- 
nah ?•.  Waldner,  49  Ga.  316;  Kiley  v.  Kansas 
City,  69  Mo.  102,  33  Am.  Rep.  491. 

4.  Liability  Limited  by  Power  of  Removal.  — 
Hewison  v.  New  Haven,  34  Conn.  136,  91  Am. 
Dec.  718;  Parker  v.  Macon,  39  Ga.  725,  99 
Am.  Dec.  486;  Grove  v.  Ft.  Wayne,  45  Ind. 
429,  15  Am.  Rep.  262;  Knowlton  v.  Pittsfield, 
62  N.  H.  535;  Cain  v.  Syracuse,  95  N.  Y.  83; 
Taylor  v.  Peckham,  8  R.  I.  349,  91  Am.  Dec. 
235,  5  Am.  Rep.  578. 

5.  Trees  in  Highway.  —  Jones  v.  New  Haven, 
34  Conn,  i;  Chase  v.  Lowell,  151  Mass.  422; 
Vosper  v.  New  York,  49  N.  Y.  Super.  Ct.  296; 
Gubasko  v.  New  York,  12  Daly  (N.  Y.)  186. 
Compare  Jones  v.  Greensboro,  124  N.  Car.  310, 
in  which  case  recovery  was  denied  in  vjew  of 
ihe  want  of  notice  of  the  decayed  condition  of 
the  tree. 

6.  Structures  in  Highway.  —  Duffy  v.  Du- 
buque, 63  Iowa  171,  50  Am.  Rep.  743;  Hardy 
v.  Keene,  52  N.  H.  370;  Norristown  v.  Moyer, 
67  Pa.  St.  355,  in  which  last  case  the  munici- 
pality was  held  liable  for  the  fall  of  a  "  liberty 
pole  "  erected  by  third  persons  some  years 
before  in  a  part  of  the  highway  where  it  did 
not  obstruct  travel. 

7.  Falling  Objects  Not  Within  Statute.  —  So 
held  in  cases  of  a  weight  falling  from  a  flag 
hung  over  the  highway,  Hewison  v.  New 
Haven,  34  Conn.  136,  91  Am.  Dec.  718;  of  the 
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falling  of  a  suspended  sign,  Taylor  v.  Peck- 
ham,  8  R.  I.  349,  91  Am.  Dec.  235,  5  Am.  Rep. 
578;  and  of  the  falling  of  a  tree  five  feet  from 
the  highway,  Watkins  v.  County  Ct.,  30  W. 
Va.  657. 

In  Hewison  v.  New  Haven,  34  Conn.  136,  91 
Am.  Dec.  718,  Carpenter,  J.,  said:  "Those 
objects  which  have  no  necessary  connection 
with  the  roadbed,  or  the  public  travel  thereon, 
and  which  may  expose  a  person  to  danger, 
not  as  a  traveler,  but  independent  of  the  high- 
way, do  not  ordinarily  render  the  road  defect- 
ive. For  example,  trees  or  walls  of  a  building 
standing  beside  the  road,  and  liable  to  fall  by 
reason  of  age  and  decay,  or  from  other  cause; 
or  any  object  suspended  over  the  highway  so 
high  as  to  be  entirely  out  of  the  way  of  travel- 
ers; these,  and  like  objects,  may  be  more  or 
less  dangerous,  but  they  do  not  obstruct 
travel." 

8.  Massachusetts  Decisions.  —  Jones  v.  Bos- 
ton, 104  Mass.  75,  6  Am.  Rep.  194,  in  which 
case  the  municipality  was  held  not  liable  for 
the  fall  of  an  overhanging  sign,  the  court  dis- 
tinguishing the  case,  on  the  ground  stated  in 
the  text,  from  Drake  v.  Lowell,  13  Met.  (Mass.) 
292,  and  Day  v.  Milford,  5  Allen  (Mass.)  98, 
cases  of  an  awning  falling  upon  a  traveler, 
for  which  the  city  was  held  liable.  See  the  dis- 
cussion of  these  cases  in  Pratt  v.  Weymouth, 
147  Mass.  245,  9  Am.  St.  Rep.  691. 

So  in  Hixon  v.  Lowell,  13  Gray  (Mass.)  59,  a 
city  was  held  not  liable  for  injuries  from  the 
fall  of  an  overhanging  mass  of  snow  and  ice 
from  the  roof  of  a  building  not  owned  by  the 
city.  Compare  West  v.  Lynn,  no  Mass.  514,  in 
which  case  a  city  was  held  liable  for  injuries 
caused  by  the  fall  of  a  pole  supporting  one 
end  of  a  transparency,  the  other  end  of  which 
was  fastened  lo  a  building. 

9.  Individual  Liability.  —  Maddox  v.  Cun- 
ningham, 68  Ga.  431,  45  Am.  Rep.  500;  Mahar 
v.  Steuer,  170  Mass.  454;  Earl  v.  Crouch, 
(Supm.  Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  13;  in 
all  of  which  cases  individuals  negligently 
piling  materials  or  goods  in  the  highway  were 
held  liable  for  injuries  caused  by  the  fall 
thereof.  See  supra,  this  section,  Liabilities  of 
Abutting  Owners. 
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metal  inserted  in  a  sidewalk  for  a  particular  purpose,  is,  it  seems,  a  defect, 
giving  a  right  of  action  to  one  injured  thereby,1  slipperiness  from  such  a  cause 
being  viewed  differently  from  that  produced  by  the  presence  of  snow  or  ice.2 

n.  Objects  in  Motion  or  Subject  to  Human  Control.  — The  defect, 
insufficiency,  or  want  of  repair  for  which  a  municipality  is  liable  is  either  inert 
matter  encumbering  the  highway,  or  a  structural  defect  therein,  and  an  illegal 
use  of  the  highway  by  men,  animals,  vehicles,  engines,  or  other  objects,  while 
movable  and  actually  being  moved  by  human  will  or  direction,  and  neither 
fixed  to  nor  stationary  in  one  position  within  the  highway,  does  not  render 
the  municipality  liable.3  Accordingly,  the  municipality  has  been  held  free 
from  liability  to  persons  injured  by  sleds  on  which  boys  were  coasting  or  slid- 
ing,4 or  to  one  struck  by  a  locomotive  on  a  railroad  track  illegally  laid  on  the 
highway,5  or  to  one  injured  by  a  rope  stretched  across  a  highway,  at  the  time 
in  motion  from  human  agency.6 

9.  Proximate  and  Concurring  Causes  —  a.  PROXIMATE  CAUSE.  —  It  is  gener- 
ally conceded  that  in  order  to  recover  on  account  of  a  defect  in  the  highway 
the  defect  must  have  been  a  proximate  cause  of  the  injuries,  but  as  to  what 
will  constitute  such  proximate  cause  no  general  rule  can  be  given.7    It  seems 


1.  Slippery  Surfaces.  —  Blackmore  v.  Mile 
End  Old  Town,  9  Q.  B.  D.  451 ;  Chicago  v.  Mc- 
Given,  78  111.  347;  Cromarty  v.  Boston,  127 
Mass.  329,  34  Am.  Rep.  381. 

2.  Snow  and  Ice.  —  See  the  two  cases  last 
above  cited,  and  also  supra,  this  section,  Snow 
and  Ice. 

3.  Objects  in  Motion  or  under  Human  Control  — 

Indiana.  —  Faulkner  v.  Aurora,  85  Ind.  130,  44 
Am.  Rep.  1. 

Maine.  —  Davis  v.  Bangor,  42  Me.  522. 

Massachusetts.  —  Pratt  v.  Weymouth,  147 
Mass.  245,  9  Am.  St.  Rep.  691;  Cole  v.  New- 
buryport,  129  Mass.  594,  37  Am.  Rep.  394; 
Barber  v.  Roxbury.  11  Allen  (Mass.)  318. 

New  Hampshire.  —  Edgerly  v.  Concord,  59 
N.  H.  79. 

Vermont.  —  Hutchinson  v.  Concord,  41  \  t. 
271,  98  Am.  Dec.  584. 

4.  Coasting  —  Delaware.  —  Wilmington  v. 
Vandegrift,  1  Marv.  (Del.)  5. 

Indiana.  —  Faulkner  v.  Aurora,  85  Ind.  130, 
44  Am.  Rep.  1;  Lafayette  v.  Timberlake,  88 
Ind.  330. 

Massachusetts.  —  Pierce  v.  New  Bedford,  129 
Mass.  534,  37  Am.  Rep.  387:  Cole  v.  Newbury- 
port,  129  Mass.  594,  37  Am.  Rep.  394;  Shep- 
herd v.  Chelsea,  4  Allen  (Mass.)  113. 

Michigan.  —  Burford  v.  Grand  Rapids,  53 
Mich.  98,  51  Am.  Rep.  105. 

New  Hampshire.  —  Ray  v.  Manchester,  46 
N.  M.  59,  88  Am.  Dec.  192. 

Vermont.  —  Hutchinson  v.  Concord,  41  Vt. 
271,  98  Am.  Dec.  584;  Wheeler  v.  Burlington, 
60  Vt.  28. 

Wisconsin.  — Schultz  v.  Milwaukee,  49  Wis. 
254.  35  Am.  Rep.  779. 

5.  Locomotive.  —  Vinal  v.  Dorchester,  7  Gray 
(Mass.)  421. 

6.  Rope  in  Highway. —  Barber  v.  Roxbury, 
II  Allen  (Mass.)  318. 

7.  Defect  Must  Be  Proximate  Cause  of  Injury  — 
Indiana.  —  Bludton  v.  Mathews,  92  Ind.  213; 
Alexander  v.  New  Castle,  115  Ind.  51. 

Maine.  —  Rogers  v.  Newport,  62  Me.  101; 
Card  v.  Ellsworth.  65  Me.  547,  20  Am.  Rep. 
722. 

Maryland.  —  Kennedy  v.  Cecil  County,  69 
Md.  65. 


Massachusetts.  —  Marble  v.  Worcester,  4 
Gray  (Mass.)  395. 

Michigan.  —  McKeller  v.  Monitor  Tp.,  78 
Mich.  485;  Beall  v.  Athens  Tp.,  81  Mich.  536; 
Smith  v.  Walker  Tp.,  117  Mich.  14. 

New  Hampshire.  — Judd  v.  Claremont,  66  N. 
H.  418. 

Pennsylvania.  —  Yoders  v.  Amwell  Tp.,  172 
Pa.  St.  447,  51  Am.  St.  Rep.  750;  Bitting  v. 
Maxatawny  Tp.,  180  Pa.  St.  357,  177  Pa.  St. 
213. 

Texas.  — Gonzales  v.  Galveston,  84  Tex.  3, 
31  Am.  St.  Rep.  17. 

Vermont.  —  Baxter  v.  Winooski  Turnpike 
Co.,  22  Vt.  114,  52  Am.  Dec.  84;  Hyde  v.  Ja- 
maica, 27  Vt.  443;  Stickney  v.  Maidstone,  30 
Vt.  738. 

West  Virginia.  —  Childrey  v.  Huntington, 
34  W.  Va.  457. 

For  a  general  discussion  of  this  question  see 
the  title  Negligence.    See  also  the  title  Con. 

TRIHUTORY  NEGLIGENCE,  Vol.  7,  p.  368. 

What  Constitutes  Proximate  Cause  —  Illustra- 
tions.—  Where  there  was  on  the  side  of  the 
road  a  drinking  trough,  so  painted  and  of  such 
a  character  as  to  frighten  steady  horses,  and  it 
did  frighten  the  plaintiff's  horse,  causing  him 
to  spring  to  one  side  of  the  road  and  to  throw 
the  carriage  into  a  hole  in  the  road  while  so 
shying,  and  occasioning  the  injuries  com-' 
plained  of,  and  the  carriage  would  not  have 
struck  the  defect  had  it  not  been  for  such  shy- 
ing of  the  horse  from  fright,  it  was  held  that 
the  jury  might  find  that  the  hole  in  the  high- 
way was  the  proximate  and  sole  cause  of  the 
injury,  dishing  v.  Bedford,  125  Mass.  526. 
See  also  Flagg  v.  Hudson.  142  Mass.  280,  56 
Am.  Rep.  674;  Hayes  v.  Hyde  Park,  153 
Mass.  514. 

But  where  horses  struck  an  obstruction  on 
the  road  and  ran  upon  a  railroad  track,  where 
they  were  ovcrlaken  by  a  train,  whereupon 
they  ran  on  anoihcr  track,  where  they  were 
killed  bv  another  train,  it  was  held  that  the 
obstruction  was  not  the  proximate  cause  of 
the  loss  of  the  horses.  West  Mahony  Tp.  v. 
Watson,  116  Pa.  St.  344,  2  Am.  St.  Rep.  604. 

Injury  to  Person  Struggling  with  Another.  — 
In  Alexander  v.  New  Castle,  115  Ind.  51,  it 
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to  be  agreed,  however,  that  a  defect  in  a  highway  is  a  proximate  cause  of 
injuries  received  by  a  person  or  a  horse  by  reason  of  endeavors  to  escape  from 
the  difficulty  caused  by  the  defect.1 

Concurring  Causes.  —  When  two  causes  combine  to  produce  an  injury 
to  the  traveler  upon  a  highway,  both  of  which  are  in  their  nature  proximate  — 
one  being  a  culpable  defect  in  the  highway,  and  the  other  some  occurrence  for 
which  neither  party  is  responsible  —  the  municipality  is  liable,  by  the  weight  of 
authority,  provided  injury  would  not  have  been  sustained  but  for  such  defect.2 
In  a  few  cases  a  distinction  has  been  taken  according  to  the  character  of  the 
cause  concurring  with  the  defect  to  produce  the  injury,  it  being  stated  that  if  it 
is  a  natural  cause  or  pure  accident  the  municipality  will  not  be  liable,  while 
the  rule  is  otherwise  if  it  is  the  independent  act  of  a  responsible  person.3  And 
in  a  quite  recent  Massachusetts  case  it  is  stated  that  a  concurring  cause  relieves 
a  municipality  from  liability  only  when  it  is  the  wrongful  act  of  a  third  per- 
son.4   Other  authorities  hold  that  the  defect  must  always  be  the  sole  cause 


was  held  lhat  the  existence  of  an  excavation 
in  the  street  was  not  the  proximate  cause  of 
an  injury  to  a  constable  who  was  thrown 
therein  by  a  prisoner  while  endeavoring  to 
escape;  and  in  Childrey  v.  Huntington,  34  W. 
Va.  457,  it  was  held  that  a  hole  in  the  street 
was  not  a  proximate  cause  of  injuries  received 
by  a  policeman  who  placed  his  foot  therein 
while  struggling  with  a  prisoner. 

1.  Injury  Received  in  Endeavors  for  Extrication. 
—  Page  v.  Bucksport,  64  Me.  51;  Tuttle  v. 
Holyoke,  6  Gray  (Mass.)  447;  Davis  v.  Long- 
meadow,  169  Mass.  551;  La  Duke  v.  Exeter 
Tp.,  97  Mich.  450,  37  Am.  St.  Rep.  357;  Stick- 
ney  v.  Maidsione,  30  Vt.  738. 

2.  Recovery  though  Other  Causes  Concur  — 
Illinois. — Joliet  v.  Verley,  35  111.  58,  85  Am. 
Dec.  342;  Bloomington  v.  Bay,  42  111.  503; 
Lacon  v.  Page,  48  111.  500;  Carterville  v.  Cook, 
129  111.  152,  16  Am.  St.  Rep.  248;  Belleville 
v.  Hoffman,  74  111.  App.  503. 

•Indiana.  —  Cra wfordsville  v.  Smith,  79  Ind. 
308,  41  Am.  Rep.  612;  Fowler  v.  Linquist,  138 
Ind.  566. 

Iowa.  —  Langhammer    v.    Manchester,  99 
Iowa  295. 

Kansas.  — Atchison  v.  King,  9  Kan.  550. 

Missouri.  —  Bassett  v.  St.  Joseph,  53  Mo. 
290,  14  Am.  Rep.  446;  Hull  v.  Kansas  City,  54 
Mo.  598,  14  Am.  Rep.  487;  Brennan  v.  St. 
Louis,  92  Mo.  482;  Vogelgesang  v.  St.  Louis, 
139  Mo.  127;  Vogel  v.  West  Plains,  73  Mo. 
App.  588. 

Montana.  —  Lundeen  v.  Livingston  Electric 
Light  Co.,  17  Mont.  32. 

New  Hampshire.  —  Norris  v.  Litchfield,  35 
N.  H..271,  69  Am.  Dec.  546;  Clark  v.  Barring- 
ton,  41  N.  H.  44;  Winship  v.  Enfield,  42  N. 

H.  197. 

New  York.  —  Ayres  v.  Hammondsport,  130 
N.  Y.  665;  Ring  v.  Cohoes,  77  N.  Y.  83,  33 
Am.  Rep.  574;  Roblee  v.  Indian  Lake,  n  N.  Y. 
App.  Div.  435. 

North  Carolina.  —  Dillon  v.  Raleigh,  124  N. 
Car.  184. 

Rhode  Island.  —  Hampson  v.  Taylor,  15  R. 

I.  83. 

Vermont.  —  Hunt  v.  Pownal,  9  Vt.  411; 
Kelsey  v.  Glover,  15  Vt.  708;  Allen  v.  Han- 
cock, 16  Vt.  230;  Fletcher  v.  Barnet,  43  Vt.  192. 

Canada.  —  Sherwood  v.  Hamilton,  37  U.  C. 
Q.  B.  410. 
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See  for  a  full  discussion  of  this  question  the 
title  Negligence. 

So  in  Bassett  v.  St.  Joseph,  53  Mo.  290,  14 
Am.  Rep.  446,  it  was  held  that  one  could  re- 
cover against  a  city  for  injuries  caused  by  an 
excavation  in  the  street,  though  the  fall  would 
not  have  occurred  had  not  the  plaintiff  been 
attempting  to  avoid  a  mule  which  was  trying 
to  kick  him. 

3.  Act  of  Responsible  Person.  —  Rowell  v. 
Lowell,  7  Gray  (Mass.)  100,  66  Am.  Dec.  464; 
Mahogany  v.  Ward,  16  R.  I.  479,  27  Am.  St. 
Rep.  753;  Houfe  v.  Fulton,  29  Wis.  296,  9  Am. 
Rep.  568;  Hawes  v.  Fox  Lake,  33  Wis.  438. 
And  see  Bartram  v.  Sharon,  71  Conn.  686; 
Baldwin  v.  Greenwoods  Turnpike  Co.,  40 
Conn.  238,  16  Am.  Rep.  33;  White  v.  Ballard, 
19  Wash.  284. 

Contrary  Decision. —  In  Carterville  v.  Cook, 
129  111.  152,  16  Am.  St.  Rep.  248,  such  a  dis- 
tinction was  expressly  denied,  it  being  there 
held  that  one  who  was  injured  by  being 
pushed  off  an  elevated  walk  which  was  unpro- 
tected by  guards  could  not  recover  against  the 
village,  the  court,  per  Scholfield,  J.,  saying 
that  the  intervention  of  the  negligent  act  of  a 
third  person  over  whom  neither  the  plaintiff 
nor  the  defendant  has  any  control  cannot  be 
different  in  its  consequences  from  the  inter- 
vention of  an  accident,  since  the  injured  party 
can  no  more  anticipate  the  one  than  the  other, 
and  the  elements  which  constitute  the  negli- 
gence of  a  city  or  village  must  be  precisely  the 
same  in  each  case. 

4.  Act  of  Third  Person  Must  Be  Wrongful.  — 
Hayes  v.  Hyde  Park,  153  Mass.  514,  where 
Holmes,  J.,  said  that  a  town  is  not  exonerated 
because  other  causes  co-operate  with  the  defect, 
since  if  it  were  so  the  town  would  never  be 
liable,  and  that  the  mere  fact  that  another  hu- 
man being  intervenes  is  not  enough,  but  it  is 
because  the  act  is  wrongful,  not  because  it  is 
a  concurring  cause,  that  the  defendant  town 
escapes;  and  that  if  the  concurring  act  is  in- 
nocent, and  is  such  as  a  town  is  bound  to  ex- 
pect, the  jury  may  find  against  the  town,  as 
well  as  when  a  particular  state  of  the  weather 
is  a  concurrent  cause.  Citing  Flagg  v.  Hud- 
son, 142  Mass.  280,  56  Am.  Rep.  674,  where 
tlie  town  was  held  liable  when  the  defect 
caused  a  driver  to  turn  in  a  certain  direction 
and  consequently  to  collide  with  a  carriage. 
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of  the  injury  to  authorize  a  recovery,  and  that  the  direct  intervention  of  an 
accidental  cause  or  a  wrongful  act  by  a  third  person  relieves  the  municipality 
from  liability. 1 

c.  Escape  of  Horses  from  Control.  —  While  there  is  no  obligation  to 
make  a  highway  safe  for  horses  which  have  escaped  from  control  or  are  run- 
ning away,*  it  is  generally  held  that  one's  right  of  recovery  for  injuries  caused 
by  defects  or  obstructions  in  the  highway  is  not  affected  by  the  fact  that 
when  the  accident  occurred  he  had  lost  control  of  his  horse,  or  it  was  running 
away,  if  this  was  not  the  result  of  negligence  on  his  part.3 


the  intervention  of  such  carriage  and  its 
owner  being  held  not  to  relieve  the  town. 
Compare  the  Massachusetts  cases  in  the  next 
following  note. 

1.  No  Recovery  When  Other  Causes  Concur  — 
United  States.  —  Merrill  v.  Portland,  4  Cliff. 
(U.  S.)  138. 

Connecticut.  —  Bartram  v.  Sharon,  71  Conn. 
691  (no  recovery  in  case  of  culpable  negli- 
gence of  third  person). 

Maine.  —  Moore  v.  Abbot,  32  Me.  46;  Farrar 
v.  Greene,  32  Me.  574;  Coombs  v.  Topsham, 
38  Me.  204:  Anderson  v.  Bath,  42  Me.  346; 
Moulton  v.  Sanford,  51  Me.  127;  Perkins  v. 
Fayette,  68  Me.  152,  28  Am.  Rep.  84;  Aldrich 
v.  Graham,  77  Me.  287. 

Massachusetts.  —  Marble  y.  Worcester,  4  Gray 
{Mass.)  395 ;  Murdock  v.  War  wick,  4  Gray  (Mass.) 
178;  Kidder  v.  Dunstable,  7  Gray  (Mass.)  104; 
Jenks  v.  Wilbraham,  11  Gray  (Mass.)  142; 
Richards  v.  Enfield,  13  Gray  (Mass.)  344;  Shep- 
herd v.  Chelsea,  4  Allen  (Mass.)  113;  Bliss  v. 
Wilbraham,  8  Allen  (Mass.)  564;  Horrigan  v. 
Clarksburg,  150  Mass.  218.  Compare  Massa- 
chusetts cases  in  next  preceding  notes. 

Michigan.  —  Agnew  v.  Corunna,  55  Mich. 
428,  54  Am.  Rep.  383:  Smith  v.  Walker  Tp., 
117  Mich.  14;  Hembling  v.  Grand  Rapids,  99 
Mich.  292. 

Pennsylvania.  —  Chartiers  Tp.  v.  Phillips, 
122  Pa.  St.  6ci;  Herr  v.  Lebanon,  149  Pa.  St. 
222,  34  Am.  St.  Rep.  603.  But  compare  Plym- 
outh Tp.  v.  Graver,  125  Pa.  St.  24,  11  Am.  St. 
Rep.  867. 

Illustrations.  —  So  in  Shepherd  v.  Chelsea,  4 
Allen  (Mass.)  113,  where  one  was,  while  walk- 
ing upon  the  sidewalk,  run  down  by  a  boy 
upon  his  sled,  it  was  held  that  there  could  be 
no  right  of  recovery  against  the  city,  although 
the  slippery  condition  of  the  sidewalk  was 
such  that  the  plaintiff  could  not  have  avoided 
the  accident. 

And  in  Herr  v.  Lebanon,  149  Pa.  St.  222,  34 
Am.  St.  Rep.  603,  where  a  horse  drawing  a 
vehicle  fell  near  the  middle  of  the  roadway, 
and  in  its  struggles  to  regain  its  feet,  went 
over  adeclivityon  one  side,  which  thecity  had 
negligently  failed  10  guard,  it  was  held  that 
the  city  was  not  liable. 

2.  Highway  Need  Not  Be  Safe  for  Uncontrolled 
or  Runaway  Horses  —  Illinois.  —  Bureau  Junc- 
tion v.  Long,  56  111.  App.  458. 

Iowa.  —  Moss  v.  Burlingion,  60  Iowa  43S,  46 
Am.  Rep.  82. 

Maine. —  Perkins  v.  Fayette,  68  Me.  152,  28 
Am.  Rep.  84. 

Massachusetts.  —  Adams  v.  Natick,  13  Allen 
(Mass.)  432. 

Mississippi.  —  Butler  v.  Oxford,  69  Miss. 
«I8. 

Missouri.  —  Brown  v.  Glasgow,  57  Mo.  156. 
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New  York.  —  Lane  v.  Wheeler,  35  Hun  (N. 
Y.)  606;  Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am. 
Rep.  574. 

Pennsylvania.  —  Jackson  Tp.  v.  Wagner, 
127  Pa.  St.  184,  14  Am.  St.  Rep.  833;  Johnston 
v.  Philadelphia,  139  Pa.  St.  646;  Worrilow  v. 
Upper  Chichester  Tp.,  149  Pa.  St.  40; 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145,  30 
Am.  St.  Rep.  792;  Kieffer  v.  Hummelstown, 
151  Pa.  St.  304;  Trexler  v.  Greenwich  Tp.,  i63 
Pa.  St.  214. 

Wisconsin. — Jackson  v.  Bellevieu,  30  Wis. 
251. 

Canada.  —  Foley  v.  East  Flamborough  Tp., 

29  Ont.  139. 

In  Jackson  Tp.  v.  Wagner,  127  Pa.  St.  184,  14 
Am  St.  Rep.  833,  it  was  said:  "Township 
officers  are  bound  to  anticipate  and  provide 
against  the  ordinary  needs  of  travel  conducted 
in  the  ordinary  manner,  and  to  remove  ob- 
structions and  defects  which  would  naturally 
or  probably  cause  injury  to  the  traveler  along 
the  highways,  but  the  township  is  not  an  in- 
surer against  all  possible  accidents,  nor  is  it 
bound  to  anticipate  the  danger  to  which  a 
broken  wagon  or  a  frightened  horse  may  ex- 
pose the  driver.  Such  a  burden  would  be  too 
heavy  for  any  township  to  bear,  and  the  law 
does  not  impose  it." 

3.  Loss  of  Control  of  Horse  Does  Not  Prevent 
Recovery — United  States.  —  Chicago,  etc.,  R. 
Co  v.  Prescott,  19  U.  S.  App.  291. 

Connecticut.  —  Baldwin  v.  Greenwoods  Turn- 
pike Co.,  40  Conn.  238,  16  Am.  Rep.  33. 

Georgia.  —  Augusta  v.  Hudson,  94  Ga.  135; 
Atlanta  v.  Wilson,  59  Ga.  544,  27  Am.  Rep. 
39°- 

Illinois.  —  Lacon  v.  Page,  48  111.  499;  Joliet 
v.  Shufeldt,  144  111.  403,  36  Am.  St.  Rep.  453; 
Rockford  v.  Russeli.  9  111.  App.  229;  Belle- 
ville v.  Hoffman,  74  111.  App.  503. 

Indiana.  —  Crawfordsville  v.  Smith,  79  Ind. 
308,  41  Am.  Rep.  612;  Boone  County  v.  Mutch- 
ler,  137  Ind.  140;  Fowler  v.  Linquist,  138  Ind. 
566. 

Iowa.  —  Byerly  v.  Anamosa,  79  Iowa  204; 
Mandcrschid  v.  Dubuque.  25  Iowa  108;  Fowler 
v.  Strawberry  Hill,  74  Iowa  644;  Andrews  v. 
Mason  City,  etc.,  R.  Co.,  77  Iowa  672. 

Maryland.  —  Kennedy  v.  Cecil  County,  69 
Md.  65;  Baltimore,  etc.,  Turnpike  Co.  v.  Bate- 
man,  68  Md.  389,  6  Am.  St.  Rep.  449. 

Minnesota.  —  Nelson  v.  Chicago,  etc.,  R.  Co., 

30  Minn.  74;  Maher  v.  Winona,  etc.,  R.  Co., 

31  Minn.  401;  Campbell  v.  Stillwater,  32  Minn. 
308,  50  Am.  Rep.  567;  Corey  v.  Northern  Pac. 
R.  Co.,  32  Minn.  457;  Skjecgerud  v.  Minne- 
apolis, etc.,  R.  Co.,  38  Minn.  56. 

Missouri.  —  Vogelgesang  v.  St.  Louis,  139 
Mo.  127;  Hull  v.  Kansas  City,  54  Mo  601,  14 
Am.  Rep.  487. 
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in  Some  states,  however,  namely,  Maine,  Massachusetts,  Michigan,  South 
Carolina,  West  Virginia,  and  Wisconsin,  it  is  held  that  there  is  no  right  of 
recovery  in  such  cases,  the  conduct  of  the  horse  being  regarded  as  a  primary 
cause  of  the  accident.1  But  a  mere  momentary  loss  of  control,  caused  by  the 
shying  or  swerving  of  the  horse,  will  not,  even  in  these  states,  prevent  recov- 
ery for  injuries  received  from  a  defect  in  the  road.* 

Loss  of  Control  Due  to  Defect.  —  If  the  loss  of  control  of  the  horse  is  due  to  the 
existence  of  the  defect  in  the  highway,  which  results  in  frightening  the  horse, 
such  defect  is  to  be  considered  the  proximate  cause  of  the  injury,  for  which 
the  municipality  is  liable,  though  the  injury  does  not  actually  occur  until  the 
horse  has  gone  some  distance  from  the  place  of  the  defect.3 


Montana.  —  Lundeen  v.  Livingston  Electric 
Light  Co.,  17  Mont.  32. 

New  Hampshire.  —  Winship  v.  Enfield,  42  N. 
H.  197;  Stark  v.  Lancaster,  57  N.  H.  92. 

New  York.  —  Smith  v.  Clarkstown,  69  Hun 
(N.  Y.)  155;  Ring  v.  Cohoes,  77  N.  Y.  83,  33 
Am.  Rep.  574;  Ivory  v.  Deerpark,  116  N.  Y. 
476. 

North  Carolina.  —  Dillon  v.  Raleigh,  124  N. 
Car.  184. 

Ohio.  —  Farmer  v.  Findlay  St.  R.  Co.,  60 
Ohio  St.  36. 

Texas.  —  Baldridge,  etc.,  Bridge  Co.  v.  Cart- 
rell,  75  Tex.  628;  Eads  v.  Marshall,  (Tex. 
Civ.  App.  1894)  29  S.  W.  Rep.  170. 

Vermont.  —  Hunt  v.  Pownal,  9  Vt.  411; 
Kelsey  v.  Glover,  15  Vt.  713. 

Washington.  —  White  v.  Ballard,  19  Wash. 
284. 

Canada.  —  Toms  v.  Whitby  Tp.,  35  U.  C.  Q. 
B.  195;  Sherwood  v.  Hamilton,  37  U.  C.  Q.  B. 
410. 

In  Pennsylvania  the  absence  of  a  railing  has 
in  numerous  cases  been  regarded  as  the  prox- 
imate cause  of  an  accident  following  the  fright 
of  a  horse,  the  municipal  liability  being  con- 
ditioned on  whether  a  railing  was  necessary 
in  that  place  in  view  of  the  tendency  of  horse 
to  take  fright.  Lower  Macungie  Tp.  v.  Merk- 
hoffer,  71  Pa.  St.  276;  Newlin  Tp.  v.  Davis,  77 
Pa.  St.  317;  Scott  Tp.  v.  Montgomery,  95  Pa. 
St.  444;  Hey  v.  Philadelphia,  81  Pa.  St.  44,  22 
Am.  Rep.  733;  Yoders  v.  Amwell  Tp.,  172  Pa. 
St.  447,  51  Am.  St.  Rep.  750;  Bitting  v.  Max- 
atawny,  177  Pa.  St.  213,  180  Pa.  St.  357;  Well- 
man  v.  Susquehanna  Depot,  167  Pa.  St.  239. 

In  the  following  cases  the  municipality  was 
held  not  to  be  liable:  Chartiers  Tp.  v.  Phil- 
lips, 122  Pa.  St.  601;  Jackson  Tp.  v.  Wagner, 
127  Pa.  St.  184,  14  Am.  St.  Rep.  833;  Herr  v. 
Lebanon,  149  Pa.  St.  222,  34  Am.  St.  Rep.  603; 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145,  30 
Am.  St.  Rep.  792;  Kieffer  v.  Hummelstown, 
151  Pa.  St.  304;  Heister  z.  Fawn  Tp.,  189  Pa. 
St.  253. 

1.  Loss  of  Control  of  Horse  Prevents  Recovery  — 

Maine.  —  Coombs  v.  Topsham,  38  Me.  204; 
Moulton  v.  Sanford,  51  Me.  127;  Spaulding  v. 
Winslow,  74  Me.  528;  Aldrich  v.  Gorham,  77 
Me.  287;  Perkins  v.  Fayette,  68  Me.  152,  28 
Am.  Rep.  84;  Nichols  v.  Athens,  66  Me.  402. 

Massachusetts.  —  Davis  v.  Dudley,  4  Allen 
(Mass.)  557;  Titus  v.  Northbridge,  97  Mass. 
258,  93  Am.  Dec.  91;  Fogg  v.  Nahant,  98 
Mass.  578;  Murdock  v.  Warwick,  4  Gray 
(Mass.)  178;  Higgins  v.  Boston,  148  Mass.  484; 
Scannal  v.  Cambridge,  163  Mass.  91. 


Michigan.  —  Agnew  v.  Corunna,  55  Mich. 
428,  54  Am.  Rep.  383;  Smith  v.  Sherwood  Tp., 
62  Mich.  159;  Beall  v.  Athens  Tp.,  81  Mich. 
536;  Bleil  v.  Detroit  St.  R.  Co.,  98  Mich.  228. 
South  Carolina. — Brown  v.  Laurens  County, 

38  S.  Car.  282;  Mason  v.  Spartanburg  County, 
40  S.  Car.  390,  42  Am.  St.  Rep.  887. 

West  Virginia. — Sirffth  County  Ct.,  33 
W.  Va.  713;  Rohrbough  v.  Barbour  County  Ct., 

39  W.  Va.  472,  45  Am.  St.  Rep.  925. 
Wisconsin.  —  Dreher  v.  Fitchburg,  22  Wis. 

675,  99  Am.  Dec.  91;  Houfe  1:  Fulton,  29  Wis. 
296,  9  Am.  Rep.  568;  Jackson  v.  Bellevieu,  30 
Wis.  250;  Kelley  v.  Fond  du  Lac,  31  Wis.  179; 
Goldsworthy  v.  Linden,  75  Wis.  24;  McFarlane 
v.  Sullivan,  99  Wis.  361;  Ritger  v.  Milwaukee, 
99  Wis.  190. 

Illustrations.  —  So  it  was  held  that  where  the 
horse  threw  his  tail  over  the  rein,  so  as  to  free 
himself  for  a  considerable  time  from  control, 
and  while  so  freed  from  control  came  upon  a 
defect  in  the  way,  by  which  an  injury  was  oc- 
casioned, the  town  was  not  liable  for  the  in- 
jury, though  at  the  moment  thereof  the  rein 
was  disengaged  from  the  horse's  tail.  Fogg 
v.  Nahant,  98  Mass.  578,  106  Mass.  278. 

2.  Momentary  Loss  of  Control  —  Maine.  — 
Aldrich  v.  Gorham,  77  Me.  291;  Spaulding  v. 
Winslow,  74  Me.  528;  Morsman  v.  Rockland, 
91  Me.  264. 

Afassachusetts.  —  Titus  v.  Northbridge.  97 
Mass.  258,  93  Am.  Dec.  91;  Stone  z/.  Hubbard- 
ston,  100  Mass.  54;  Babson  v.  Rockport,  101 
Mass.  93;  Bemis  v.  Arlington,  114  Mass.  508; 
Wright  v.  Templeton,  132  Mass.  49;  Hinckley 
v.  Somerset,  145  Mass.  326. 

Michigan.  —  Langworthy  v.  Green  Tp.,  95 
Mich.  93. 

Rhode  Island. — Yeaw  v.  Williams,  15  R.  I.  20. 
West    Virginia.  —  Rohrbough   v.  Barbour 
County  Ct.,  39  W.  Va.  472,  45  Am.  St.  Rep. 

925- 

Wisconsin.  —  Houfe  v.  Fulton,  29  Wis.  296, 
9  Am.  Rep.  568;  McFarlane  v.  Sullivan^  99 
Wis.  361;  Ritger  v.  Milwaukee,  99  Wis.  190. 

3.  Defect  Causing  Fright  of  Horse  —  Connecti- 
cut.—  Goshen,  etc.,  Turnpike  Co.  v.  Sears,  7 
Conn.  86;  Ward  v.  North  Haven,  43  Conn.  148. 

Indiana.  —  Brookville,    etc.,  Turnpike  Co. 
v.  Pumphrey,  59  Ind.  78,  26  Am.  Rep.  76. 
Maine.  —  Willey  v.  Belfast,  61  Me.  569. 
New  Hampshire.  —  Merrill  v.  Clarerr.ont,  58 
N.  H.  468. 

Vermont.  —  Hodge  v.  Bennington,  43  Vt. 
451- 

Wisconsin.  —  Kelley  v.  Fond  du  Lac,  31  Wis. 
179;  Donohue  v.  Warren,  95  Wis.  367. 
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10.  Persons  Entitled  to  Protection  —  a.  Necessity  of  Special  Damage.  — 
There  is  no  right  of  action  for  injury  from  defects  in  a  highway,  in  persons 
who  have  not  suffered  from  the  defects  in  a  manner  different  from  other  per- 
sons in  the  community,  and  hence  one  cannot  recover  damages  because 
deprived  by  the  defects  of  the  use  of  the  highway.1 

b.  Under  Statutes.  —  The  benefit  of  the  statutes  giving  a  right  of 
action  for  injuries  caused  by  defects  in  the  highway  is  generally,  either 
expressly  or  by  implication,  limited  to  those  who  were  using  the  highway  for 
the  purpose  of  travel  thereon  when  injured.2  It  follows  that  the  statute  gives 
no  right  of  recovery  for  the  loss  of  use  of  the  highway  through  defects  therein.3 
Nor  does  it  authorize  a  recovery  for  injuries  caused  directly  to  the  abutting 
land  by  the  defective  condition  of  the  highway.4 

A  Liberal  Constrnction,  however,  has  been  put  on  the  word  "  travel  "  in  this 
connection,  and  it  is  held  that  one  is  entitled  to  the  protection  of  the  statute 
if  he  has  occasion  to  pass  over  the  highway  for  any  purpose  of  business, 
convenience,  or  pleasure,5  or,  as  stated  in  another  case,  when  he  is  making  a 
reasonable  use  of  the  highway  as  a  way.6 

One  Using  the  Highway  for  Eacing  has  been  held  not  entitled  to  the  protection 
of  the  statute,7  and  it  seems  that  this  may  be  the  case  apart  from  any 
statute. H 

Question  for  Jury.  —  The  question  whether  the  person  injured  was,  at  the  time, 


See  also  supra,  this  section,  Defects  Involving 
Liability —  Objects  Frightening  Horses. 

So  where  a  well-broken  horse  was  frightened 
by  the  carriage  striking  raised  logs  in  the 
highway,  and,  becoming  uncontrollable,  ran 
away,  and  one  hundred  and  twenty-five  feet 
further  on  threw  out  the  driver  and  injured 
him,  it  was  held  that  the  defect  in  the  high- 
way was  the  proximate  cause  of  the  injury. 
Clark  v.  Lebanon,  63  Me.  393. 

L  No  Right  of  Action  for  Deprivation  of  Use  of 
Highway  —  Indiana.  —  Sohn  v.  Cambern,  106 
Ind.  302. 

Iowa.  —  Brant  v.  Plumer,  64  Iowa  33. 

Maryland.  —  Houck  -'.  Wachter,  34  Md.  265, 
6  Am.  Rep.  332. 

Massachusetts .  —  Willard  v.  Cambridge,  3 
Allen  (Mass.)  574;  Smith  v.  Dedham,  8  Cush. 
(Mass.)  522;  Harvard  College  v.  Stearns,  15 
Gray  (Mass.)  1 ;  Holman  v.  Townscnd,  13  Met. 
(Mass.)  207. 

New  Hampshire.  —  Griffin  v.  Sanbornton,  44 
N.  H.  246. 

Ohio.  —  Farrelly    v.    Cincinnati,    2  Disney 
(Ohio)  516. 

Pennsylvania.  —  Gold    v.   Philadelphia,   1 15 
Pa.  St.  184. 

Rhode  Island. — Williams  v.  Tripp.  11  R.  1. 447. 
West  Virginia.  —  Hale  v.  Weston,  40  VV.  Va. 
313- 

See  also  infra,  this  title,  Obstructions  and 
Encroachments. 

2.  Travelers  Only  Entitled  to  Remedy  —  Maine. 
—  Leslie  v.  Lewiston,  62  Me.  468;  Philbrick  v. 
Pittston,  63  Me.  477;  Btown  v.  Skowhegan,  82 
Me.  273. 

Massachusetts.  —  Stickncy  v.  Salem,  3  Allen 
(Mass.)  374;  Blodgcit  -.  Boston,  8  Allen 
(Mass.)  237. 

Michigan. — Tatman  v.  Benton  Harbor,  115 
Mich.  695. 

New  Hampshire.  —  Ball  v.  Winrhcster,  32 
N.  II.  435;  Hardy  v.  Keene,  52  N.  H.  370. 

Vermont.  —  Sykes  v.  Pawlct,  43  Vt.  446,  5 
Am.  Rep.  205. 
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Wisconsin.  —  Harper  r.  Milwaukee.  30  Wis. 
365;  Kelley  v.  Fond  du  Lac,  31  Wis.  179; 
Hawes  v.  Fox  Lake,  33  Wis.  438;  Draper  v. 
Ironton,  42  Wis.  696;  Goeltz  v.  Ashland,  75 
Wis.  642. 

3.  Loss  of  Uset  of  Highway.  —  Brailey  v. 
Southborough,  6  Cush.  (Mass.)  141 ;  Smith 
v.  Dedham,  8  Cush.  (Mass.)  522;  Holman  v. 
Townsend,  13  Met.  (Mass.)  297;  Griffin  v.  San- 
bornton, 44  N.  H.  246.  Compare  Williams  v. 
Tripp,  11  R.  I.  447,  where  the  statute  was  re- 
garded as  being  open  to  a  broader  construc- 
tion, it  making  a  town  liable  to  all  persons 
who  might  "  in  any  wise  "  suffer  injury  to 
their  person  or  property. 

4.  Injuries  to  Abutting  Land  —  Maine.  —  Peck 
v.  Ellsworth,  36  Me.  393. 

Michigan.  —  Tatman  v.  Benton  Harbor,  115 
Mich.  695. 

New  Hampshire.  —  Ball  v.  Winchester,  32  N. 
H.  435- 

New  York.  —  Acker  v.  New  Castle,  48  Hun 
(N.  Y.)3I2;  Barber  v.  New  Scotland,  88  Hun 
(N.  Y.)  522. 

Wisconsin.  —  Harper  v.  Milwaukee,  30  Wis. 
365- 

5.  Who  Are  Travelers.  —  Blodgett  v.  Boston, 
8  Allen  (Mass.)  237. 

6.  Varncy  v,  Manchester,  58  N.  H.  430,  42 
Am.  Rep.  592. 

So  where  two  children  were  sent  out  into 
the  street  by  their  mother,  for  air  and  exer- 
cise, and  ihey  went  across  the  street,  where 
they  stopped  to  watch  other  boys  at  play,  they 
were  held  to  be  entitled  to  the  rights  of  trav- 
elers. Bliss  v.  South  Hadley,  145  Mass.  91,  1 
Am.  St.  Rep.  441. 

7.  Racing.  —  McCarthy  v.  Portland,  67  Me. 
167,  24  Am.  Rep.  23. 

8.  Sindlinger  v,  Kansas  City,  126  Mo.  315, 
where  the  injury  occurred  while  the  plaintiff 
was  running  a  footrace  in  the  night,  the  deci- 
sion being  based  apparently  on  the  ground  of 
both  contributory  negligence  and  improper 
use  of  the  highway. 
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bsai  eling  on  the  highway  so  as  to  be  entitled  to  relief  under  the  statute,  is,  it 
seems,  a  question  for  the  jury,  if  there  is  any  evidence  which  would  sustain  a 
finding  that  the  use  being  made  of  the  highway  was  a  proper  one.1 

c.  Traveler  Stopping  in  Highway.  —  One  does  not  lose  his  rights  as  a 
traveler  by  stopping  in  a  reasonable  manner  for  the  purpose  of  alighting  or  of 
unloading  his  vehicle,2  nor  does  he  lose  such  rights  by  stopping  for  a  reason- 
able time,  even  though  such  stop  has  no  connection  with  the  journey  or  the 
purpose  thereof.3  But  one  who  stops  and  ties  his  horse  outside  the  limits  of 
the  highway  thereupon  ceases  to  be  a  traveler,  and  consequently  cannot 
recover  for  injuries  to  the  horse  caused  by  defects  in  the  highway,  if  the  horse 
gets  loose  and  runs  thereon.'1  So  one  leaning  against,  or  sitting  on,  a  fence 
or  barrier  erected  on  the  side  of  the  highway  has  been  held  in  New  England 
not  to  be  making  such  a  use  of  the  highway  as  to  entitle  him  to  complain  of 
injuries  received,5  but  elsewhere  a  different  view  has  been  taken.6 

d.  Children  Playing  in  Highway.  —  It  is  generally  held  that  children 
playing  in  the  highway  are  entitled  to  recover  for  injuries  caused  by  defective 
highways,  the  only  decisions  to  the  contrary  being  under  statutes  above 
referred  to  giving  a  remedy  to  travelers  only  for  injuries  caused  by  defects.7 
But  even  under  those  statutes,  if  the  child  is  actually  traveling  on  the  highway 
the  fact  that  incidentally  he  is  engaged  in  play  or  amusement  does  not  prevent 
recovery.8 

e.  Persons  Outside  Traveled  Path.  —  It  has  also  been  held,  under  the 
statutes  referred  to,  that  a  person  who  goes  voluntarily  outside  the  traveled 
part  of  the  road,  though  within  the  limits  of  the  road  as  located,  or  who  uses 


1.  Question  for  Jury.  —  Babson  v.  Rockport, 
101  Mass.  Q3;  Hunt  v.  Salem,  121  Mass.  294; 
Hardy  v.  Keene,  52  N.  H.  370;  Cummings  v. 
Center  Harbor,  57  N.  H.  17;  Strong  v.  Stevens 
Point,  62  Wis.  255. 

2.  Smethurst  v.  Independent  Cong.  Church, 
148  Mass.  261,  12  Am.  St.  Rep.  550. 

3.  Traveler  Stopping  in  Highway.  —  Murray  v. 
McShane,  52  Md.  217,  36  Am.  Rep.  367;  Hunt 
v.  Salem,  121  Mass.  294;  Bliss  v.  South  Had- 
ley,  145  Mass.  91,  1  Am.  St.  Rep.  441. 

It  was  so  held  where  one  stopped  to  drink  at 
a  hydrant  in  the  highway,  Duffy  v.  Dubuque, 
63  Iowa  171,  50  Am.  Rep.  743;  and  likewise 
in  ihe  case  of  one  stopping  to  pick  berries  at 
the  side  of  the  highway,  Britton  v.  Cumming- 
ton,  107  Mass.  347;  or  to  repair  a  hole  which 
he  had  discovered  in  the  road,  Babson  v. 
Rockport,  101  Mass.  93;  and  also  when  one 
stopped  a  few  minutes  merely  for  the  purpose 
of  watching  a  procession,  Varney  v.  Man- 
chester, 58  N.  H.  430,  42  Am.  Rep.  592. 

4.  Runaway  Horse. —  Richards  v.  Enfield,  13 
Gray  (Mass.)  344. 

To  the  same  effect  is  Cummings  v.  Center 
Harbor,  57  N.  H.  17.  where  the  finding  of  the 
referee  that  in  such  case  the  owner  of  the 
horse  was  not  a  traveler  was  approved. 

For  a  Contrary  Decision  see  Ward  v.  North 
Haven,  43  Conn.  148,  where  the  court  said 
that  the  passage  of  the  traveler  along  the 
highway  is  not,  as  a  rule,  continuous,  but  the 
demands  of  his  business  often  compel  him 
to  withdraw  temporarily  from  the  limits  of  the 
road,  and  that  such  temporary  withdrawals 
with  intent  to  return  to  the  road  and  pursue 
the  journey,  are  all  so  necessary  to  ihe  use  of 
the  road  by  the  public  that  they  should  be 
considered  as  necessary  incidents  to  the  pass- 
age over  the  road. 


5.  Persons  Sitting  or  Leaning  in  Highway.  — 

Stinson  v.  Gardiner,  42  Me.  248,  66  Am.  Dec. 
281;  Orcutt  v.  Kittery  Point  Bridge  Co.,  53 
Me.  500;  Stickney  v.  Salem,  3  Allen  (Mass.) 
374.  See  also  the  title  Bridges,  vol.  4,  p.  94, 
note. 

6.  Jackson  v.  Boone,  93  Ga.  662;  Langlois 
v.  Cohoes,  58  Hun  (N.  Y.)  226.  And  see  the 
title  Bridges,  vol.  4,  p.  942,  note. 

7.  Children  Playing  in  Highway  —  Illinois.  — 
Chicago  v.  Keefe,  114  111.  222,  55  Am.  Rep. 
860. 

Indiana.  —  Indianapolis  v.  Emmelman,  108 
Ind.  530,  58  Am.  Rep.  65. 

Missouri.  —  Donoho  v.  Vulcan  Iron  Works, 
75  Mo.  401,  affirming  7  Mo.  App.  447. 

New  York.  —  McGarry  v.  Loomis,  63  N.  Y. 
108,  20  Am.  Rep.  510;  McGuire  v.  Spence,  91 
N.  Y.  303,  43  Am.  Rep.  668. 

West  Virginia.  —  Gibson  v.  Huntington,  38 
W.  Va.  177,  45  Am.  St.  Rep.  853. 

See  also  Stinson  v.  Gardiner,  42  Me.  248,  66 
Am.  Dec.  281;  McCarthy  v.  Portland,  67  Me. 
167,  24  Am.  Rep.  23;  Blodgett  v.  Bosion,  8 
Allen  (Mass.)  237:  Tighe  v.  Lowell,  119  Mass. 
472;  Lyons  v.  Brookline,  119  Mass.  491; 
Strong  v.  Stevens  Point,  62  Wis.  255. 

8.  Play  Incidental  to  Travel.  —  Blodgett  v. 
Boston,  8  Allen  (Mass.)  237;  Gulline  v.  Lowell, 
144  Mass.  491,  59  Am.  Rep.  102;  Bliss  v.  South 
Hadley,  145  Mass.  91,  1  Am.  St.  Rep.  441; 
Graham  v.  Boston,  156  Mass.  75;  Reed  v. 
Madison,  83  Wis.  171. 

So  it  was  held  that  a  boy  who,  on  his  return 
from  an  errand,  crossed  the  street  to  look  at 
some  toys  in  a  window,  and  in  lurning  away 
from  ihe  window  was  injured  by  a  defective 
grating  in  the  sidewalk,  was  not  necessarily 
debarred  of  recovery.  Hunt  v.  Salem,  121 
Mass.  294. 
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such  untraveled  part  merely  for  purposes  of  passing  to  or  from  his  private  way 
or  path,  cannot  recover  against  the  municipality.1 

f.  Street  Laborers.  —  Persons  working  on  a  street  are  likewise  entitled 
to  claim  damages  for  defects  in  the  street.2 

g.  Highway  Officers.  —  A  highway  officer  who  is  directly  responsible 
for  the  existence  of  the  defect  cannot  recover  for  injuries  suffered  by  him.3 

//.  Municipal  Employees.  —  The  firemen  of  a  municipality  may  recover 
against  it  for  injuries  caused  by  defects  in  the  street,'1  as  may  policemen.5 

i.  Persons  Violating  Law.  —  The  fact  that  one  is  at  the  time  of  the 
accident  violating  a  statute  or  ordinance  does  not  ordinarily  prevent  his  recov- 
ery of  damages  if  the  commission  of  the  illegal  act  did  not  in  any  degree  con- 
tribute to  produce  the  injury.6  And  it  has  accordingly  been  held  that  one 
may  recover  though  at  the  time  of  the  accident  he  was  traveling  at  an  illegal 
rate  of  speed,7  or  was  passing  another  vehicle  on  the  wrong  side  of  the  high- 
way, in  violation  of  law.8 

Traveling  on  Sunday.  — ■  In  Maine,  Massachusetts,  and  Vermont  it  has  been  held 
that  statutes  forbidding  travel  on  Sunday  have  the  effect  of  preventing 
recovery  by  one  so  unlawfully  traveling  for  injuries  caused  by  defects  in  the 
highway.  In  other  states,  however,  no  such  effect  is  given  to  the  Sunday 
laws.9 

11.  Contributory  Negligence  —  a.  In  General.  —  The  recovery  of  damages 
caused  by  a  defective  highway  is  dependent  upon  the  exercise  of  ordinary  care 
by  the  person  injured,  the  term  "  ordinary  care  "  meaning  such  care  as  is 
usually  exercised  under  like  circumstances  by  persons  of  average  prudence.10 


1 .  Persons  Outside  Traveled  Path  —  Maine.  — 
Dickey  v.  Maine  Tel.  Co.,  46  Me.  483;  Leslie  v. 
Lewiston,  62  Me.  468;  ^Philbrick  v.  Pittston, 
63  Me.  477;  Brown  v.  Skowhegan,  82  Me.  273. 

Massachusetts.  —  Kellogg  v.  Northampton,  4 
Gray  (Mass.)  65;  Howard  v.  North  Bridge- 
water,  16  Pick.  (Mass.)  189;  Shepardson  v. 
Colerain,  13  Met.  (Mass.)  55;  Smith  v.  Wen- 
dell, 7  Cush.  (Mass.)  498. 

Vermont.  —  Sykes  v.  Pawlet,  43  Vt.  446,  5 
Am.  Rep.  295. 

Wisconsin.  —  Hawes  v.  Fox  Lake,  33  Wis. 
438. 

See  also  supra,  ihis  section,  Defects  Involv- 
ing Liability  —  Defects  Outside  of  Traveled 
Path. 

So  it  was  held  thai  the  town  was  not  liable 
to  a  traveler  who,  to  aid  his  servant  who  had 
fallen  into  the  water  by  the  side  of  the  road, 
knowingly  passed  beyond  the  traveled  pari  at 
a  point  where  the  rails  were  down,  and  him- 
self fell  into  the  water.  Harwood  v.  Oakham, 
152  Mass.  421. 

2.  Laborers  on  Street.  —  Rehberg  v.  New 
York,  91  N.  Y.  137,  43  Am.  Rep.  657. 

3.  Recovery  by  Highway  Officer.  —  Wood  v. 
Waterville,  5  Mass.  294;  Todd  v.  Rowley,  8 
Allen  (Mass.)  51. 

4.  Firemen. — Turner  v.  Indianapolis,  96 
[nd.  51;  Coots  v.  Detroit,  75  Mich.  628; 
Palmer  v.  Porlsmouth,  43  N.  H.  265;  Farley 
v.  New  York,  152  N.  V.  222,  57  Am  St.  Rep. 
511. 

5.  Policemen. —  Kimball  v.  Boston,  1  Allen 
(Ma3s.)  417;  Galveston  v.  Hcmmis,  72  Tex. 
558,  13  Am.  St.  Rep.  82S. 

6.  Injury  to  Person  Violating  Law.  Davlefl 
v.  Mann,  10  M.  &  W.  546,  6  Jur.  954;  Baker 
v.  Portland,  58  Mc.  199,  4  Am.  Rep.  274; 
Davidson  v.  Portland,  69  Mc.  116,  31  Am. 
Rep.   253;    Kidder   v.    Dunstable,    11  Gray 

15  C.  of  L. — 30 


(Mass.)  342.  See  also  Arey  v.  Newton,  148 
Mass.  598,  12  Am.  St.  Rep.  604.  See  further 
the  title  Contributory  Negligence,  vol.  7,  p. 
401. 

7.  Illegal  Rate  of  Speed.  —  Cullman  v.  Mc- 
Minn,  109  Ala.  614;  Pueblo  v.  Smith,  3  Colo. 
App.  386;  Baker  v.  Portland,  58  Me.  199,  4 
Am.  Rep.  274.  See  the  titles  Street  Rail- 
ways; Streets  and  Sidewalks. 

In  Massachusetts  the  view  stated  in  the  text 
is  adopted  in  Hall  v.  Ripley,  119  Mass.  135, 
apparently  overruling  Heland  v.  Lowell,  3 
Allen  (Mass.)  407,  81  Am.  Dec.  670,  where  the 
fact  that  one  was  driving  across  a  bridge 
faster  than  a  walk,  in  violation  of  an  ordi- 
nance, was  viewed  as  absolutely  debarring 
him  from  recovery  for  injuries. 

In  Tuttle  v.  Lawrence,  119  Mass.  276,  how- 
ever, it  was  held  that  it  was  incumbent  upon 
one  suing  for  injuries  to  show  that  at  the  time 
of  the  accident  she  was  not  violating  an  ordi- 
nance limiting  the  rate  of  speed. 

8.  Violation  of  Law  of  the  Road.  —  O'Neil  v. 
East  Windsor,  63  Conn.  150;  Spofford  v.  Har- 
low, 3  Allen  (Mass.)  176;  Smith  v.  Gardner,  11 
Gray  (Mass.)  418;  Wrinn  v.  Jones,  m  Mass. 
360;  Damon  v.  Scituate,  119  Mass.  66,  20  Am. 
Rep.  315;  Smith  v.  Conway,  121  Mass.  216; 
Norris  v.  Litchfield,  35  N.  H.  271,  69  Am.  Dec. 
546;  Gale  v.  Lisbon,  52  N.  H.  174.  Sec  also 
Decatur  v.  Stoops,  21  Ind.  App.  397,  and  gen- 
erally the  title  Law  of  the  Road. 

9.  Sunday  Traveling.  —  Sec  the  title  Sunday. 
The  rule  in  Massachusetts  has  been  changed 

by  statute  making  the  Sunday  law  no  defense 
in  actions  of  tort.    Stat.  1884,  c.  37,  §  I. 

10.  Ordinary  Care  —  England.  —  Buttcrficld  v. 
Forrester,  11  East  to. 

United  States.  —  Merrill  v.  Portland,  4  Cliff. 
(U.  S.)  138. 

Georgia.  —  Masscy  v.  Columbus.  75  Ga.  658. 
465  Volume  XV. 


Defective  and  Unsafe  Highways. 


HTGHWA  VS. 


Contributory  Negligence. 


/>.  Rich t  to  Assume  Safety  ok  Highway.  —  One  using  the  highway 
has  .1  right  to  assume  that  it  is  reasonably  safe  for  ordinary  travel  and  to  con- 
duct himself  accordingly.1  It  has  consequently  been  held  that  one  walking 
on  a  sidewalk  is  not  bound  to  keep  his  eyes  on  the  sidewalk  all  the  time,2  and 
hence  is  not  necessarily  negligent  because  he  steps  into  an  opening  therein,3 


Idaho.  —  Giffen  v.  Lewiston,  (Idaho  1898)  55 
Pac.  Rep.  545. 

Illinois.  —  Chicago  v.  Babcock,  143  111.  358. 

Maine.  —  Merrill  v.  Hampden,  26  Me.  234; 
Farrar  z>.  Greene,  32  Me.  574;  Garmon  v.  Ban- 
gor, 38  Me.  443;  Gleason  v.  Bremen,  50  Me. 
222;  Morse  v.  Belfast,  77  Me.  44. 

Maryland.  —  Baltimore  z\  Brannan,  14  Md. 
227 

Massachusetts.  —  Fallon  z>.  Boston,  3  Allen 
(Mass.)  38;  Smith  v.  Smith,  2  Pick.  (Mass.) 
621,  13  Am.  Dec.  464;  Thompson  v.  Bridge- 
water,  7  Pick.  (Mass.)  188;  Hill  v.  Seekonk, 
ug  Mass.  85;  Adams  v.  Carlisle,  21  Pick. 
(Mass.)  146. 

Michigan.  —  Wakeham  v.  St.  Clair  Tp.,  91 
Mich.  15. 

Missouri.  —  Shonhoff  v.  Jackson  Branch  R. 
Co.,  97  Mo.  151. 

New  Hampshire.  —  Sleeper  v.  Sandown,  52 
N.  H.  '244. 

Texas.  —  Austin  v.  Ritz,  72  Tex.  391. 

Vermont.  —  Kelsey  v.  Glover,  15  Vt.  711. 

Virginia.  —  Gordon  v.  Richmond,  83  Va. 
436;  Moore  v.  Richmond,  85  Va.  538. 

Wisconsin.  —  Houfe  v.  Fulton,  29  Wis.  296, 
9  Am.  Rep.  568;  Bloor  v.  Delafield,  69  Wis. 
273;  Griffin  v.  Willow,  43  Wis.  509;  Doan  v. 
Willow  Spring,  101  Wis.  112. 

See  the  title  Contributory  Negligence, 
vol.  7,  p.  368,  especially  pp.  378,  411. 

1.  Presumption  of  Safety — Alabama.  —  Bir- 
mingham v.  Starr,  112  Ala.  98. 

California.  —  Barry  v.  Terkildsen,  72  Cal. 
254,  1  Am.  St.  Rep.  55. 

Connecticut.  —  Lutton  v.  Vernon,  62  Conn.  I. 

Delaware.  —  Robinson  v.  Wilmington,  8 
Houst.  (Del.)  409;  Carswell  v.  Wilmington, 
2  Marv.  (Del.)  360;  Pierce  v.  Wilmington,  2 
Marv.  (Del.)  306. 

Illinois.  —  East  Dubuque  v.  Burhyte,  173  111. 
553;  Vieths  v.  Skinner,  47  111.  App.  325. 

Indiana.  —  Stevens  v.  Logansport,  76  Ind. 
498;  Kenyon  v.  Indianapolis,  I  Wils.  (Ind.) 
129;  Indianapolis  v.  Gaston,  58  Ind.  224; 
Evansville  v.  Wilter,  86  Ind.  414;  Columbus 
v.  Strassner,  124  Ind.  482;  Noblesville  Gas, 
etc.,  Co.  v.  Loehr,  124  Ind.  79;  Lyon  v. 
Logansport,  9  Ind.  App.  21. 

Iowa.  —  Robinson  v.  Cedar  Rapids,  100  Iowa 
662. 

Kansas. —  Topeka  Water  Co.  v.  Whiting,  58 
Kan.  639. 

Louisiana.  —  Mahan  v.  Everett,  50  La.  Ann. 
1162. 

Massachusetts.  —  Hill  v.  Seekonk,  119  Mass. 
85;  Hawks  v.  Northampton,  121  Mass.  10; 
Street  v.  Holyoke,  105  Mass.  85. 

Michigan.  —  Le  Beau  v.  Telephone,  etc., 
Constr.  Co.,  109  Mich.  302. 

New  Jersey.  —  Durant  v.  Palmer,  29  N.  J.  L. 
544- 

New  York.  —  Beltz  v.  Yonkers,  74  Hun  (N. 
Y.)  73;  McGuire  v.  Spence,  91  N.  Y.  303,  43 
Am.  Rep.  668;  Weed  v.  Ballston  Spa,  76  N.  Y. 


329;  Brusso  v.  Buffalo,  90  N.  Y.  679;  Jennings 
v.  Van  Schaick,  108  N.  Y.  530,  2  Am.  St.  Rep. 
459;  Shook  v.  Cohoes,  108  N.  Y.  648;  Petten- 
gill  v.  Yonkers,  116  N.  Y.  558,  15  Am.  St.  Rep. 
442;  Chisholm  v.  Stale,  141  N.  Y.  246;  Dow- 
ney v.  Low,  22  N.  Y.  App.  Div.  460;  Campbell 
v.  Wood,  22  N.  Y.  App.  Div.  599. 

North  Dakota.  —  Heckman  v.  Evenson,  7  N. 
Dak.  173. 

Vermont.  —  Glidden  v.  Reading,  38  Vt.  52, 
88  Am.  Dec.  639;  Drew  v.  Sutton,  55  Vt.  586, 
45  Am.  Rep.  644. 

Virginia.  —  Gordon  v.  Richmond,  83  Va. 
436,  18  Am.  &  Eng.  Corp.  Cas.  251. 

Wisconsin.  —  Milwaukee  v.  Davis,  6  Wis. 
377;  Seward  v.  Milford,  21  Wis.  485;  Wall  v. 
Highland,  72  Wis.  435. 

See  further  the  title  Contributory  Negli- 
gence, vol.  7,  p.  411. 

2.  Need  Not  Watch  for  Defects.  —  Chicago  v. 
Babcock,  143  111.  358;  Baxter  v.  Cedar  Rapids, 
103  Iowa  599;  Woods  v.  Boston,  121  Mass. 
337;  Fuller  v.  Hyde  Park,  162  Mass.  51;  Le 
Beau  v.  Telephone,  etc.,  Constr.  Co.,  icg 
Mich.  302;  La  verdure  v.  New  York,  28  N.  Y. 
App.  Div.  65;  West  v.  Eau  Claire,  89  Wis.  31. 

3.  Stepping  into  Excavation.  —  Osborne  v. 
Detroit,  32  Fed.  Rep.  36;  Chicago  v.  Babcock, 
143  111.  358;  Jennings  v.  Van  Schaick,  108  N. 
Y.  530,  1  Am.  St.  Rep.  459;  Dale  v.  Syracuse, 
71  Hun  (N.  Y.)  449;  O'Hara  v.  Buffalo,  39  N. 
Y.  App.  Div.  443;  Barnes  v.  Marcus,  96  Iowa 
675;  Cantwell  v.  Appleton,  71  Wis.  463. 

So  in  Mathews  v.  Cedar  Rapids,  80  Iowa 
459,  20  Am.  St.  Rep.  436,  it  was  held  that 
one  was  not  necessarily  negligent  because  he 
failed  to  discover  an  open  areaway  extending 
from  beneath  the  building  about  five  inches 
into  the  sidewalk,  but  situated  under  a  well- 
lighted  and  attractive  store  window.  The 
court  distinguished  such  a  case  from  one  in 
which  there  were  actual  obstructions  on  a 
street  or  sidewalk  such  as  to  challenge  the 
attention  of  a  traveler,  and  ;  lso  said  that  what 
might  be  diligence  on  a  sidewalk  might  not  be 
such  in  driving  a  team  on  a  public  thorough- 
fare. 

In  Pennsylvania  it  is  held  that  one  is  bound 
to  see  obstructions  or  defects  which  are  of  a 
visible  character.  King  v.  Thompson,  87  Pa. 
St.  365,  30  Am.  Rep.  364;  Robb  v.  Connells- 
ville,  137  Pa.  St.  42;  Stackhouse  v.  Vendig, 
166  Pa.  St.  582;  Dehnhardt  v.  Philadelphia,  15 
W.  N.  C.  (Pa.)  214;  Philadelphia  v.  Smith,  23 
W.  N.  C.  (Pa.)  242;  Shallcross  v.  Philadelphia, 
187  Pa.  St.  143. 

So  where  the  plaintiff,  after  passing  around 
a  mound  of  earth  three  feet  high,  thrown  up 
while  making  an  excavation  in  the  sidewalk, 
and  then,  after  passing  between  the  mound 
and  a  building  and  stopping  to  look  at  a  shop 
window  in  the  building,  stepped  backwards 
into  the  excavation,  she  was  held  to  be  negli- 
gent as  a  matter  of  law.  Barnes  v.  Sowden, 
119  Pa.  St.  53. 
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though  one  who  failed  to  observe  such  a  visible  defect  was  held  not  to  be  free 
from  contributor}'  negligence  as  a  matter  of  law.1  The  defect  or  obstruction 
may.  however,  be  of  such  magnitude  and  so  obvious  that  a  failure  to  observe 
it  will  be  negligence.2  Likewise  one  driving  on  a  highway  is  not  compelled 
to  look  far  ahead  for  defects  which  should  not  exist.3 

c.  Questions  of  Law  or  Fact.  —  Whether  one  using  the  highway  was 
in  the  exercise  of  ordinary  care  is  generally  a  question  of  fact  for  the  jury 
under  proper  instructions  from  the  court,4  but  the  negligence  of  the  plaintiff 
may  be  of  such  character  as  to  preclude  recovery  as  a  matter  of  law.  So  it 
has  been  held  that  one  who  drove  into  an  obstruction  while  looking  in  another 


1.  Not  Free  from  Negligence  as  Matter  of  Law. 

—  Mackie  v.  West  Bay  City,  106  Mich.  242; 
Le  Beau  v.  Telephone,  etc.,  Const r.  Co.,  109 
Mich.  302.  And  see  Moore  v.  Richmond,  85 
Va.  538,  where  one  was  held  to  be  negligent  as 
a  matter  of  law  in  failing  to  see  at  night  an 
excavation  which  he  might  have  seen  by  look- 
ing, there  being  a  gaslight  near  it. 

2.  Obvious  Defect.  —  Pierce  v.  Wilmington,  2 
Marv.  (Del.)  306;  Wilkins  v.  Wilmington,  2 
Marv.  (Del.)  132;  Weston  v.  Troy,  139  N.  Y. 
281;  Whalen  v.  Citizens'  Gas  Light  Co.,  151 
N.  Y.  70;  Cummings  v.  New  Rochelle,  38  N. 
Y.  App.  Div.  583. 

So  where  one  walked  into  a  ditch  nearly 
two  feel  wide  and  over  two  feel  deep,  the  earth 
from  which  was  piled  two  and  one-half  feet 
high  on  one  side  of  it  across  the  pavement,  and 
a  cart  and  implements  used  in  the  work  were 
standing  on  the  pavement,  it  was  held  that 
one  who  f el  1  into  the  ditch  because  she  did  not 
look  in  that  direction  was  negligent.  Osborn 
v.  Pulaski  Light,  etc..  Co.,  05  Va.  16. 

3.  Thompson  v.  Bridgewater,  7  Pick.  (Mass.) 
188,  where  the  person  injured  might,  from  an 
eminence  in  the  road,  have  seen  that  a  cause- 
way at  a  considerable  distance,  which  he  in- 
tended to  pass  over,  was  covered  with  water, 
but  failed  to  see  it  until  he  had  descended  the 
hill  and  had  proceeded  too  far  to  turn  back  or 
go  on  in  safety,  and  he  was  held  not  to  be 
guilty  of  negligence. 

4.  Question  for  Jury  —  England.  —  Marriott 
v.  Stanley,  1  Scott  N.  R.  392,  4  Jur.  320. 

Alabama.  —  Birmingham  v.  McCary,  84  Ala. 
469. 

Connecticut.  —  Lutton  v.  Vernon,  (2  Conn.  1; 
Davis  v.  Guilford,  55  Conn.  351. 

Illinois.  —  Chicago  v.  McLean,  133  111.  148; 
Sandwich  v.  Dolan,  133  111.  177,  23  Am.  St. 
Rep.  598,  31  Am.  &  Eng.  Corp.  Cas.  122;  Chi- 
cago v.  Babcock,  143  111.  358. 

Indiana.  —  Brush  Electric  Lighting  Co.  v. 
Kelley,  126  Ind.  220. 

Iowa.  —  Bycrly  v.  Anamosa,  79  Iowa  204. 

Maine.  — Johnson  v.  Whitefield,  18  Me.  286, 
36  Am  Dec.  721;  French  v.  Brunswick,  21 
Me.  29,  38  Am.  Dec.  250;  Gleason  v.  Bren- 
nen,  50  Me.  222. 

Massachusetts.  —  Smith  v.  Smith,  2  Pick. 
(Mass.)  621,  13  Am.  Dec.  464;  Fox  v.  Sackett, 
10  Allen  (Mass.)  535;  Britton  t.  Cummington, 
107  Mass.  347;  Joyncr  v.  Great  Harrington.  118 
Mass.  463;  Mill  ?>.  S-ckonk,  119  Mass.  85; 
Hunt  v.  Salem,  121  Mass.  294;  Talbot  v.  Taun- 
ton, 140  Mass.  552;  Flagg  7'-  Hudson,  142  Mass. 
280,  5f;  Am.  Rep.  674;  Carville  v.  Wcstford,  163 
Mass.  544;  Harris  v.  Great  Barrington,  169 
Mass.  271 ;  Bigclow  v.  Rutland,  4  Cush.  (Mass.) 


247;  Adams  v.  Carlisle,  21  Pick.  (Mass.)  146; 
Brackenridge  v.  Fitchburg,  145  Mass.  160,  18 
Am.  &  Eng.  Corp.  Cas.  287. 

Michigan.  —  M  alloy  v.  Walker  Tp.,  77 
Mich.  448;  Dundas  v.  Lansing,  75  Mich.  499, 
13  Am.  St.  Rep.  457,  25  Am.  &  Eng.  Corp. 
Cas.  239;  Wakeham  v.  St.  Clair  Tp.,  91 
Mich.  15. 

Nebraska.  —  Orleans  v.  Perry,  24  Neb.  831. 
New  Hampshire.  —  Farnum  v.  Concord,  2 
N.  H.  392;  Norris  v.  Litchfield,  35  N.  H.  271, 
69  Am.  Dec.  546;   Daniels  v.  Lebanon,  58  N. 

H.  284. 

New  York.  —  Embler  v.  Wallkill,  132  N.  Y. 
222;  O'Reilly  v.  Sing  Sing,  (Supreme  Ct.  Gen. 
T.)  1  N.  Y.  Supp.  582;  Holloway  v.  Lockport, 
54  Hun  (N.  Y.)  153;  Harlow  v.  Humiston,  6 
Cow.  (N.  Y.)  189;  Byrne  v.  Syracuse,  79  Hun 
(N.  Y.)  555;  Lichtenstein  v.  New  York,  29  N. 
Y.  App.  Div.  542;  Schubert  v.  Cowles,  31  N. 
Y.  App.  Div.  418;  Bryant  v.  Randolph, 
(Supm.  Ct..  Gen.  T.)  6  N.  Y.  Supp.  438;  Shook 
v.  Cohoes,  108  N.  Y.  648;  Atwater  v.  Veteran, 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  907. 

Pennsylvania.  —  Forker  -'.  Sandy  Lake,  130 
Pa.  St.  123,  31  Am.  &  Eng.  Corp.  Cas.  61; 
Hookey  v.  Oakdale,  5  Pa.  Super.  Ct.  404; 
Shenandoah  v.  Erdman,  (Pa.  1S88)  12  Atl. 
Rep.  814;  Scranton  v.  Gore,  124  Pa.  St.  595; 
Wellman  v.  Susquehanna  Depot,  167  Pa.  St. 
239;  Winner  v.  Oakland  Tp.,  158  Pa.  St.  405, 
33  W.  N.  C.  (Pa.)  298;  Sprowls  v.  Morris  Tp., 
179  Pa.  St.  219,  39  W.  N.  C.  (Pa.)  555;  Bauerle 
v.  Philadelphia,  184  Pa.  St.  545. 

Rhode  Island.  —  Hampson  v.  Taylor,  15  R. 

I.  83. 

Texas.  —  Galveston  v.  Hemmis,  72  Tex.  558, 
13  Am.  St.  Rep.  828. 

Wisconsin.  —  Jung  v.  Stevens  Point,  74  Wis. 
547- 

See  the  title  Contrihi  tory  Nf.gi.icenck,  vol. 
7.  P.  456. 

Running  on  the  Street  is  not  negligence  as  a 
matter  of  law,  though  one  fails  to  look  where 
he  is  going.  Penrose  v.  Fehr,  113  Mich.  517; 
Barr  v.  Kansas  City,  105  Mo.  550. 

Objects  Liable  to  Fall.  —  So  it  was  held  to  be 
a  question  for  the  jury  whether  one  was  negli- 
gent in  passing  by  an  unfastened  billboard 
which  fell,  Cason  v.  Ottumwa,  102  Iowa  99; 
or  in  standing  near  a  pile  of  heavy  building 
stones,  one  of  which  was  shaken  down  by  a 
passing  team,  Mahar  v.  Steuer,  170  Mass.  454. 

Entanglement  of  Reins. —  It  has  also  been 
held  to  be  a  question  for  the  jury  whether  the 
plaintiff  was  negligent  in  allowing  the  reins 
to  become  entangled.  Bigclow  r\  Rutland,  4 
Cush.  (Mass.)  247;  Hull  v.  Kansas  City,  54 
Mo.  598,  14  Am.  Rep.  487. 
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direction,  without  any  special  necessity  for  so  looking,  could  not  recover:  1 
nor  can  .1  traveler  who  places  himself  in  a  dangerous  position  in  the  highway 
recover  tor  resulting  injuries;2  and  this  has  been  held  to  be  so  when  one 
drove  too  near  an  unguarded  embankment  while  turning  out  to  pass  another 
vehicle.3 

The  Driving  of  a  Horse  by  a  Woman  does  not  show  contributory  negligence  as  a 
in  itter  of  law,4  but  she  is,  it  seems,  bound  to  exercise  the  same  amount  of 
skill  and  care  as  a  person  of  the  opposite  sex.5 

J.  KNOWLEDGE  OF  DEFECT  —  (i)  Effect  in  General. — It  is  generally 
agreed  that  a  traveler's  previous  knowledge  of  the  defect  in  the  highway 
whereby  he  is  injured  is  not  of  itself  sufficient,  as  a  matter  of  law,  to  prevent 
his  recovery  on  the  ground  of  contributory  negligence. B  But  when  one  knows 
of  a  defect,  he  has  no  right  to  act  on  the  usual  presumption  that  the  highway 


1.  Negligence  as  Matter  of  Law. —  Wilkins  v. 
Wilmington,  2  Marv.  (Del.)  132;  Tuffree  v. 
State  Center,  57  Iowa  538;  Tasker  v.  Farm- 
ingdale,  91  Me.  521.  See  the  tille  Contribu- 
tory Negligence,  vol.  7,  p.  456. 

So  if  one  knowing  of  the  presence  of  stones 
upon  a  walk  attempts  to  pass  over  them  instead 
of  around  them,  he  is  held  to  be  liable,  as  a 
matter  of  law,  for  injuries  caused  by  tripping 
thereupon.  Nicholas  v.  Peck,  20  R.  I.  533; 
Grandorf  v.  Detroit  Citizens'  St.  R.  Co.,  113 
Mich.  496. 

2.  Occupying  Dangerous  Position.  —  Kuhn  v. 
Walker  Tp.,  97  Mich.  306;  Cleveland  v.  Pitts- 
ford,  72  Hun  (N.  Y.)  552;  Sutphen  v.  North 
Hempstead,  80  Hun  (N.  Y.)  409. 

So  where  one  drove  so  near  the  edge  of  the 
highway  that  he  could  not  stop  because  his 
wheel  was  going  over  the  edge  thereof,  and 
could  not  drive  towards  the  centre  of  the  high- 
way because  other  teams  interfered,  and  con- 
sequently felt  compelled  to  adopt  the  hazard- 
ous alternative  of  driving  his  team  down  a 
steep  embankment,  it  was  held  that  he  could 
not  recover.  Little  v.  Brockton,  123  Mass. 
5"- 

3.  Approaching    Unguarded    Embankment.  — 

Tasker  v.  Farmingdale,  88  Me.  103;  Glazier 
v.  Hebron,  62  Hun  (N.  Y.)  137.  And  compare 
Snow  v.  Provincetown,  120  Mass.  580;  Harris 
v.  Great  Barrington,  169  Mass.  271. 

4.  Woman  as  Driver.  —  Cobb  v.  Standish,  14 
Me.  198;  Bigelow  v.  Rutland,  4  Cush.  (Mass.) 
247;  Blood  v.  Tyngsborough,  103  Mass.  509; 
Snow  v.  Provincetown,  120  Mass.  580. 

5.  Tucker  v.  Henniker,  41  N.  H.  317.  Com- 
pare Snow  v.  Provincetown,  120  Mass.  580. 

6.  Knowledge  of  Defect  Not  Conclusive  of  Con- 
tributory Negligence  —Alabama.  —  Montgomery 
v.  Wright,  72  Ala  411,  47-  Am.  Rep.  422;  Ely- 
ton  Land  Co.  v.  Mingea,  89  Ala.  521. 

.Connecticut.  —  Fox  v.  Glastenbury,  29  Conn. 
204;  Dooley  v.  Meriden,  44  Conn.  117,  26  Am. 
Rep.  433- 

District  of  Columbia.  —  District  of  Columbia 
v.  Crumbaugh,  13  App.  Cas.  (D.  C.)  553,  27 
Wash.  L.  Rep.  73. 

Georgia.  —  Samples  v.  Atlanta,  95  Ga.  no; 
Dempsey  v.  Rome,  94  Ga.  420. 

Idaho.  —  Giffen  v.  Lewiston,  (Idaho  1898)  55 
Pac.  Rep.  545. 

Illinois.  — Clayton  v.  Brooks,  150  111.  97;  St. 
Louis  Bridge  Co.  v.  Milier,  138  111.  465;  Ellis 
v.  Peru,  23  111.  App.  35;  Aurora  v.  Dale,  90 


111.  46;  Peoria  v.  Gerber,  68  111.  App.  255; 
East  St.  Louis  v.  Dougherty,  74  111.  App.  490. 

Indiana.  —  Richmond  v.  Mulholland,  116 
Ind.  173;  Salem  v.  Walker,  16  Ind.  App.  687; 
Williamsport  v.  Lisk,  21  Ind.  App.  414;  Hunt- 
ington v.  Breen,  77  Ind.  29;  Murphy  v.  Indian- 
apolis, 83  Ind.  76;  Ft.  Wayne  v.  Breese,  123 
Ind.  581;  Wilson  v.  Trafalgar,  etc.,  Gravel 
Road  Co.,  83  Ind.  326;  Henry  County  Turn- 
pike Co.  v.  Jackson,  86  Ind.  in,  44  Am.  Rep. 
274;  Citizens'  St.  R.  Co.  v.  Sutton,  148  Ind. 
169. 

Iowa.  —  Larsh  v.  Des  Moines,  74  Iowa  512; 
Troxel  v.  Vinton,  77  Iowa  90;  Waud  v.  Polk 
County,  88  Iowa  617;  Fulliam  v.  Muscatine, 
70  Iowa  436;  Kendall  v.  Albia,  73  Iowa  248; 
Walker  v.  Decatur  County,  67  Iowa  308;  Mun- 
ger  v.  Marshalltown,  59  Iowa  763;  Ross  v. 
Davenport,  66  Iowa  551;  Rice  v.  Des  Moines, 
40  Iowa  642;  Kendall  v.  Lucas  County,  26 
Iowa  397;  Graham  v.  Oxford,  105  Iowa  705; 
Hall  v.  Manson,  99  Iowa  698. 

Kansas.  —  Maultby  v.  Leavenworth,  28  Kan. 
745;  Emporia  :.  Schmidling,  33  Kan.  485; 
Langan  v.  Atchison,  35  Kan.  318,  57  Am.  Rep. 
165. 

Maryland.  —  Prince  George's  County  v. 
Burgess,  61  Md.  29,  48  Am.  Rep.  88;  Alle- 
ghany County  v.  Broadwaters,  69  Md.  533. 

Massachusetts.  —  VVhittaker  v.  West  Boyls- 
ton,  97  Mass.  273;  Frost  v.  Waltham,  12  Allen 
(Mass.)  85 ;  Reed  v.  Northfield,  13  Pick.  (Mass.) 
94,  23  Am.  Dec.  662 ;  Thomas  v.  Western  Union 
Tel.  Co.,  100  Mass.  158;  Lyman  v.  Amherst,  107 
Mass.  339;  Dewire  v.  Bailey,  131  Mass.  169; 
Lyman  v.  Hampshire  County,  140  Mass.  311; 
Fox  v.  Chelsea,  171  Mass.  297;  Norwood  v. 
Somerville,  159  Mass.  105;  McGuinness  v. 
Worcester,  160  Mass.  272. 

Michigan.  —  Lowell  v.  Watertown  Tp.,  58 
Mich.  568;  Argus  v.  Sturgis,  86  Mich.  344; 
Schwingschlegl  v.  Monroe,  113  Mich.  683. 

Minnesota.  —  Erd  v.  St.  Paul,  22  Minn.  443; 
Kelly  v.  Southern  Minnesota  R.  Co.,  2S  Minn. 
98;  Estelle  v.  Lake  Crystal,  27  Minn.  243; 
McKenzie  Northfield,  30  Minn.  456;  Nichols 
v.  Minneapolis,  33  Minn.  430,  53  Am.  Rep.  56. 

Missouri.  —  Smith  v.  Si.  Joseph,  45  Mo.  449; 
Loe wer  v.  Sedalia,  77  Mo.  431 ;  Maus  v.  Spring- 
field, 101  Mo.  613,  20  Am.  St.  Rep.  634;  Flynn 
v.  Neosho,  114  Mo.  567;  Waltemeyer  v.  Kan- 
sas City,  71  Mo.  App.  354;  Boulton  v.  Colum- 
bia, 71  Mo.  App.  519;  Graney  v.  St.  Louis,  141 
Mo.  180;  Stevens  v.  Walpole,  76  Mo.  App.  213. 
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is  safe,1  though  it  has  been  held  that  one  has  the  right  to  assume  that  an 
obstruction  of  which  he  knows  is  not  dangerous,  unless  he  is  warned  to  the 
contrary,  or  the  danger  is  apparent  upon  a  casual  inspection;2  and  in  some 
cases  there  may  be  a  presumption  that  the  defect  has  been  repaired.3 

(2)  To  Be  Considered  in  Determining  Negligence.  —  Knowledge  of  the  defect 
imposes  upon  one  the  obligation  of  taking  reasonable  care  to  avoid  any 
injuries  from  it,  and  is  to  be  considered  with  the  other  circumstances  in  the 
case,  in  determining  whether  the  plaintiff  has  been  guilty  of  negligence  pre- 
venting his  recovery  of  damages;  4  and  in  some  cases  it  has  been  held  to  raise 


New  York.  —  Bond  v.  Smith,  44  Hun  (N.  Y.) 
219;  Bullock  v.  New  York,  51  N.  Y.  Super. 
Ct.  36,  99  N.  Y.  654,  8  Am.  &  Eng.  Corp.  Cas. 
583;  Weed  v.  Ballston  Spa,  76  N.  Y.  329; 
Niven  v.  Rochester,  76  N.  Y.  619. 

North  Dakota.  —  Ouverson  v.  Grafton,  5  N. 
Dak.  281. 

Ohio.  —  Toledo  v.  Center,  16  Ohio  Cir.  Ct. 
308.  8  Ohio  Cir.  Dec.  503. 

Pennsylvania.  —  Millcreek  Tp.  v.  Perry,  20 
W.  N.  C.  (Pa.)  359;  Humphreys  v.  Armstrong 
County,  56  Pa.  St.  204;  Merriman  v.  Phillips- 
burg,  158  Pa.  St.  78. 

Rhode  Island.  —  Hampson  v.  Taylor,  15  R. 
I.  83. 

Texas.  —  Denison  v.  Sanford,  2  Tex.  Civ. 
App.  661;  Gulf,  etc.,  R.  Co.  v.  Gasscamp,  69 
Tex.  545;  Galveston  v.  Hemmis,  72  Tex.  558, 
13  Am.  St.  Rep.  828;  Austin  v.  Ritz,  72  Tex. 
391;  Houston  City^St.  R.  Co.  v.  Medlenka,  17 
Tex.  Civ.  App.  621. 

Vermont.  —  Templeton  v.  Montpelier,  56  Vt. 
328;  Coates  v.  Canaan,  51  Vt.  131. 

Washington.  —  McQuillan  v.  Seattle,  10 
Wash.  464,  45  Am.  St.  Rep.  799.  And  see 
Bothell  v.  Seattle,  17  Wash.  263. 

Wisconsin.  —  Kavanaugh  v.  Janesville,  24 
Wis.  618;  Kenworthy  v.  Ironton,  41  Wis.  647: 
Salzer  v.  Milwaukee,  97  Wis.  471;  Crites  v. 
New  Richmond,  98  Wis.  55. 

Canada. — Maw  v.  King,  etc.,  Tps.,  8  Ont. 
App.  248. 

See  also  the  title  Contributory  Negli- 
gence, vol.  7,  p.  412. 

Duty  to  Give  Notice  of  or  Repair  Defect.  —  The 
fact  that  one  omitted  to  give  notice  to  the 
town  of  the  defect,  which  was  known  to  him, 
does  not  prevent  his  recovery.  Reed  v. 
Norihfield,  13  Pick.  (Mass.)  94,  23  Am.  Dec. 
662.  And  it  was  held  that  the  fact  that  the 
overseer  of  the  highway  had  told  the  plaintiff 
that  whenever  he  found  a  bad  place  on  the 
road  he  should  fix  it,  and  that  he  would  be 
allowed  therefor  on  his  road  taxes,  and  that 
the  plaintiff  said  he  would  do  so,  did  not  pre- 
vent his  recovery  for  injuries  caused  by  a  de- 
fect which  was  known  to  him  and  which  he 
had  done  nothing  towards  remedying.  Doan 
».  Willow  Springs,  101  Wis.  112. 

1.  No  Presumption  of  Safety.  —  McGraw  v. 
Friend,  etc..  Lumber  Co.,  120  Cal.  574;  Ke- 
wanee  v.  Depew,  80  111.  121 ;  Scanlon  v. 
Watertown,  14  N.  Y.  App.  Div.  1;  Neddo 
v.  Ticonderoga,  77  Hun  (N.  Y.)  524;  Weston  v. 
Trov,  139  N.  Y.  281;  Chisholm  v.  State,  141  N. 
Y.  346. 

So  in  Hopkins  v.  Rush  River,  70  Wis.  10,  it 
was  held  error  to  tell  the  jury  thai  one  has  a 
right  to  assume  that  the  road  is  safe,  when 
the  accident  occurred  while  one  was  attempt- 
ing to  cross  a  stream  which  he  could  see  was 
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much  increased  in  width  by  recent  rains,  as 
were  other  streams  which  he  had  already 
crossed,  he  being  well  acquainted  with  the 
character  of  the  stream  and  its  liability  to  rise 
suddenly. 

2.  Presumption  as  to  Character  of  Obstruction. 

—  Atchison  v.  Plunkett,  (Kan.  App.  1899)  55 
Pac.  Rep.  677. 

3.  Presumption  of  Repair.  —  In  Finn  v.  Adrian, 
93  Mich.  504,  it  was  held  that  one  was  not  negli- 
gent in  attempting  to  cross  a  street  at  a  cross- 
ing, merely  because  he  knew  that  the  crosswalk 
was  torn  up  eight  days  before,  he  having  a 
right  to  presume  that  it  had  been  repaired. 
See  also,  as  to  the  presumption  of  repair,  Wat- 
seka  v.  Smith,  75  111.  App.  391;  Dale  v.  Web- 
ster County,  76  Iowa  370;  Whoram  v. 
Argentine  Tp.,  112  Mich.  20. 

But  one  cannot  assume  after  the  lapse  of 
several  days  that  ice  on  a  sidewalk  has  been 
removed  by  the  city,  where  the  weather  has 
been  cold  in  the  meantime.  Lynchburg  v. 
Wallace,  95  Va.  640. 

4.  Knowledge  Is  Element  to  Be  Considered  — 
California.  —  McGraw  v.  Friend,  etc.,  Lumber 
Co.,  120  Cal.  574. 

Connecticut.  —  Congdon  v.  Norwich,  37 
Conn.  414. 

Illinois.  —  Aurora  v.  Hillman,  90  III.  61; 
Bloomington  v.  Chamberlain,  104  111.  268; 
Flora  v.  Naney,  136  111.  45;  East  St.  Louis  v. 
Donahue,  77  111.  App.  574. 

Indiana.  —  Huntington  v.  Breen,  77  Ind.  29; 
Gosport  v.  Evans,  112  Ind.  133,  2  Am.  St.  Rep. 
164;  Richmond  v.  Mulholland,  116  Ind.  173; 
Ft.  Wayne  v.  Breese,  123  Ind.  581;  Boswell  v. 
Wakley,  149  Ind.  64;  Columbus  v.  Strassner, 
124  Ind.  482;  Poseyville  v.  Lewis,  126  Ind.  80; 
Bedford  v.  Neal,  143  Ind.  425;  Fiankfort  v. 
Coleman,  19  Ind.  App.  368. 

Iowa.  —  Walker  v.  Decatur  County,  67 
Iowa  308. 

Kansas.  —  Corlett  v.  Leavenworth,  27  Kan. 
673;  Osage  City  v.  Brown,  27  Kan.  74;  Os- 
borne v.  Hamilton,  29  Kan.  1;  Emporia.  7'. 
Schmidling,  33  Kan.  485. 

Maryland. —  Prince  George's  County  r. 
Burgess,  61  Md.  31,  48  Am.  Rep.  SS. 

Massachusetts.  —  Smith  v.  Lowell,  6  A  lion 
(Mass.)  39;  Frost  v.  Waltham,  12  Allen  (Mass.) 
85,  Reed  v.  Notthficld,  13  Pick.  (Mass.)  94,  23 
Am.  Dec.  662;  Lyman  v.  Amherst,  107  Mass. 
339:  Whitford  ?'.  Southbridgc,  119  Mass.  564. 

Michigan.  —  Sias  v.  Reed  City,  103  Mich. 
312;  Dittrich  v.  Detroit,  98  Mich.  245;Church 

Howard  City,  11 1  Mich.  298. 

Minnesota.  —  Estelle  v.  Lake  Crystal,  27 
Minn.  243;  Kelly  v.  Southern  Minnesota  R. 
Co..  28  Minn.  98;  Hudon  v  Little  Falls,  f>8 
Minn.  463. 

Missouri.  —  Foster  v.  Swopc,  41  Mo,  App. 
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a  presumption  of  negligence  on  his  part.' 

Degree  of  Care  Required.  —  The  knowledge  of  the  defect,  however,  though  it 
renders  greater  vigilance  necessary,  does  not  impose  on  the  plaintiff  the  duty 
of  exercising  more  than  ordinary  care  as  determined  by  the  circumstances  of 
the  particular  case,  and  it  is  therefore  error  to  require  the  jury  to  find  that  the 
plaintiff  exercised  extraordinary  care.* 

(3)  Duty  to  Refrain  from  Using  Highway.  —  In  accordance  with  the  rule 
above  stated,  it  has  been  decided  that  the  fact  that  a  highway  is  known  to  be 
defective  does  not  necessarily  impose  on  one  the  duty  of  refraining  from  trav- 
eling thereon.3 

Defective  Sidewalk.  —  And  in  other  cases  one  knowing  that  a  sidewalk  was 
defective  was  held  not  to  be  bound  on  that  account  to  walk  in  the  roadway  or 
on  the  sidewalk  on  the  opposite  side  of  the  street.4  But  it  has  been  held  to 
be  error  to  state,  as  a  matter  of  law,  that  it  was  not  negligence  not  to  leave 
the  sidewalk  under  such  circumstances,5  and  under  some  circumstances  it 
would  be  negligence  as  a  matter  of  law  not  to  do  so.6 

Negligence  as  Matter  of  Law.  —  If  the  danger  arising  from  the  known  defect  is 
obviously  of  such  character  that  no  person,  in  the  exercise  of  ordinary  pru- 
dence, would  attempt  to  pass  over  the  highway  at  that  point,  or  over  a  partic- 
ular part  thereof,  or,  in  other  words,  if  such  an  attempt  would  of  itself,  plainly 
and  unequivocally,  amount  to  want  of  ordinary  care  and  diligence,  it  may  be 
so  decided  as  a  matter  of  law.7    In  some  cases  the  rule  is  stated  to  be  that 


137;  Smith  v.  St.  Joseph,  45  Mo.  449;  Cohn  v. 
Kansas  City,  108  Mo.  387. 

Nebraska.  —  Plattsmouth  v.  Mitchell,  20 
Neb.  228;  Orleans  v.  Perry,  24  Neb.  831. 

New  Hampshire. — Griffin  v.  Auburn,  58  N. 
H.  121. 

Ohio.  —  Schaefier  v.  Sandusky,  33  Ohio  St. 
246,  31  Am.  Rep.  533. 

Pennsylvania.  —  Easton  v.  Neff,  102  Pa.  St. 
474,  48  Am.  Rep.  213;  Erskine  v.  McNichol,  13 
W.  N.  C.  (Pa.)  224. 

Wisconsin.  —  Nicks  v.  Marshall,  24  Wis.  139; 
Kelley  v.  Fond  du  Lac,  31  Wis.  179;  Ken- 
worthy  v.  Ironton,  41  Wis.  647. 

1.  Presumption  of  Negligence.  —  Clayton  v. 
Brooks,  150  111.  97;  Achtenhagen  v.  Water- 
town,  18  Wis.  331,  86  Am.  Dec.  769;  Cumisky 
v.  Kenosha,  87  Wis.  286. 

2.  Extraordinary  Care  Not  Required.  —  Wilson 
v.  Trafalgar,  etc..  Gravel  Road  Co.,  93  Ind. 
287;  Hanlon  v.  Keokuk,  7  Iowa  488,  74  Am. 
Dec.  276;  Kinsley  v.  Morse,  40  Kan.  577;  Mc- 
Guinness  v.  Worcester,  r6o  Mass.  272;  Koch 
v.  Ashland,  88  Wis.  603. 

3.  Not  Bound  to  Refrain  from  Using  Highway  — 
Indiana.  —  Madison  County  v.  Brown,  89  Ind. 
48;  Gosport  v.  Evans,  112  Ind.  133,  2  Am.  St. 
Rep.  164;  Evansville,  etc.,  R.  Co.  v.  Carvener, 
113  Ind.  51;  Ft.  Wayne  v.  Breese,  123  I.id. 
581. 

Kansas.  —  Falls  Tp.  v.  Stewart,  3  Kan.  App. 
403. 

Massachusetts.  —  Pomeroy  v.  Westfield,  154 
Mass.  462. 

North  Dakota.  —  Ouverson  v.  Grafton,  5  N. 
Dak.  281. 

Pennsylvania.  —  Chilton  v.  Carbondale,  160 
Pa.  St.  463;  Stokes  v.  Ralpho  Tp.,  187  Pa.  St. 
333- 

South  Carolina.  —  Laney  v.  Chesterfield 
County,  29  S.  Car.  140. 

4.  Leaving  Sidewalk  —  Illinois.  —  Aurora  v. 
Hillman  90  111.  61;  Flora  v.  Naney,  136  111. 
45;  Sandwich  v.  Dolan,  141  111.  430. 


Iowa.  —  Parkhill  v.  Brighton,  61  Iowa  103; 
Kendall  v.  Albia,  73  Iowa  241. 

Kansas.  —  Langan  v.  Atchison,  35  Kan.  318, 
57  Am.  Rep.  165. 

Michigan.  —  Germaine  v.  Muskegon,  105 
Mich.  213. 

Nebraska.  —  Plattsmouth  v.  Mitchell,  20 
Neb.  231. 

New  York.  —  Holloway  v.  Lockport,  54 
Hun  (N.  Y.)  153;  Shook  v.  Cohoes,  108  N.  Y. 
648. 

5.  Lovengulh  v.  Bloomington,  71  111.  238; 
Sandwich  v.  Dolan,  133  111.  177,  23  Am.  St. 
Rep.  598.  See  also  Centralia  v.  Krouse,  64 
111.  21. 

6.  McGraw  v.  Friend,  etc.,  Lumber  Co.,  120 
Cal.  574;  Lynch  v.  Erie,  151  Pa.  St.  380.  See 
also  cases  in  the  next  note. 

7.  Care  as  to  Whether  to  Make  Attempt  —  Eng- 
land.—  Clayards  v.  Dethick,  12  Q.  B.  439,  64 
E.  C.  L.  439. 

Connecticut.  —  Fox  v.  Glastenbury,  29  Conn. 
204. 

Georgia.  —  Samples  v.  Atlanta,  95  Ga.  114; 
Branan  v.  May,  17  Ga.  136. 

Indiana.  —  Bloomington  v.  Rogers,  9  Ind. 
App.  230;  Gosport  v.  Evans,  120  Ind.  133,  2 
Am.  St.  Rep.  164;  Salem  v.  Walker,  16  Ind. 
App.  687;  Ft.  Wayne  v.  Breese,  123  Ind.  581. 
Iowa.  —  Nichols  v.  Laurens,  96  Iowa  388. 
Kansas.  —  Corlett  v.  Leavenworth,  27  Kan. 
673- 

Maine.  —  Merrill  v.  North  Yarmouth,  78  Me. 
200,  57  Am.  Rep.  794. 

Maryland.  —  Baltimore  v.  Holmes,  39  Md. 
243. 

Massachusetts.  —  Thomas  v.  Western  Union 
Tel.  Co.,  100  Mass.  156;  Hayes  v.  Hyde  Park, 
153  Mass.  514;  Rindge  v.  Coleraine,  11  Gray 
(Mass.)  157;  Horton  v.  Ipswich,  12  Cush. 
(Mass.)  488;  Thompson  v.  Bridgewater,  7 
Pick.  (Mass.)  189;  Raymond  v.  Lowell,  6 
Cush.  (Mass.)  524,  53  Am  Dec.  57;  Mahoney 
v.  Metropolitan  R.  Co.,  104  Mass.  73;  Casey  v. 
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one  is  bound  not  to  use  the  highway  or  walk  if  he  knows  it  to  be  practically- 
impassable,1  while  in  other  cases  his  knowledge  that  it  is  unsafe  or  dangerous 
is  said  to  be  the  criterion.* 

Accessibility  of  Other  Way.  —  The  question  of  the  right  to  make  the  attempt  to 
pass  is  frequently  to  be  determined  not  only  by  the  character  of  the  defect  or 
danger,  but  likewise,  it  seems,  by  the  convenience  or  accessibility  of  another 
route  or  pathway  and  the  necessity  of  using  this  particular  route. 3  This  con- 
sideration of  the  facility  of  avoiding  the  defect  has  been  quite  frequently 
applied  in  the  case  of  icy  places  on  sidewalks,  to  cross  which  when  they  could 
readily  be  avoided  has  been  decided  to  be  negligence.4 


Fitchburg,  162  Mass.  321;  Smith  v.  Lowell,  6 
Allen  (Mass.)  39. 

Michigan.  —  Grandorf  v.  Detroit  Citizens'  St. 
R.  Co.,  113  Mich.  496;  Harris  v.  Clinton  Tp., 
64  Mich.  447,  8  Am.  St.  Rep.  842;  Smith  v. 
Walker  Tp.,  117  Mich.  14. 

Mississippi.  —  Meridian  v.  Hyde,  (Miss.  1891) 
11  So.  Rep.  co8. 

Missouri.  —  Ray  v.  Poplar  Bluff,  70  Mo. 
App.  252. 

New  Hampshire.  —  Hubbard  v.  Concord,  35 
N.  H.  52,  69  Am.  Dec.  520;  Griffin  v.  Auburn, 
58  N.  H.  121. 

New  York.  —  Morrell  v.  Peck,  88  N.  Y.  398, 
reversing  24  Hun  (N.  Y.)  37;  Evans  v.  Utica, 
69  N.  Y.  166,  25  Am.  Rep.  165;  Sandman  v. 
Baylies,  (N.  Y.  City  Ct.  Gen.  T.)  21  Misc.  (N. 
Y.)  523. 

Pennsylvania.  —  Forks  Tp.  v.  King,  84  Pa. 
St.  230;  Erie  City  v.  Magill,  101  Pa.  St.  616, 
47  Am.  Rep.  739;  Pittsburgh  Southern  R.  Co. 
v.  Taylor,  104  Pa.  St.  306,  49  Am.  Rep.  580; 
Winner  v.  Oakland  Tp.,  158  Pa.  St.  405,  33  W. 
N.  C.  (Pa.)  298;  Crescent  Tp.  z\  Anderson,  114 
Pa.  St.  643,  60  Am.  Rep  367. 

South  Carolina. — Acker  v.  Anderson  County, 
20  S.  Car.  495,  and  Laney  v.  Chesterfield 
County,  29  S.  Car.  140,  followed  in  Magill  v. 
Lancaster  County,  39  S.  Car.  27. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Dunn,  17 
Tex.  Civ.  App.  687,  692. 

West  Virginia.  —  Phillips  v.  Ritchie  County, 
31  W.  Va.  477. 

Wisconsin.  —  Welsh  v.  Argyle,  89  Wis.  649; 
Groundwater  v.  Washington,  92  Wis.  56. 

Where  a  flagstone  had  been  removed  from 
a  part  of  a  sidewalk  and  placed  upon  an  ad- 
joining flagstone,  but  an  undisturbed  and  un- 
obstructed place  several  feet  wide  was  left,  it 
was  held  that  a  traveler  who  unnecessarily  at- 
tempted to  step  over  the  flagstone,  instead  of 
using  the  safe  passageway  afforded  by  the  un- 
disturbed part  of  the  sidewalk,  was  negligeni 
and  could  not  recover  for  injuries  caused  by 
passing  over  the  flagstone.  Whalen  v.  Citizens' 
Gas  Light  Co.,  151  N.  Y.  70. 

1.  Way  Practically  Impassable.  —  Mullcr  v. 
District  of  Columbia,  5  Mackey  (D.  C.)  286; 
Corts  v.  District  of  Columbia,  18  D.  C.  277; 
Prince  George's  County  v.  Burgess,  61  Md.  31, 
43  Am.  Rep.  88;  Farnum  v.  Concord,  2  N.  H. 
394;  Folsom  v.  Underbill,  36  Vt.  581. 

2.  Knowledge  of  Danger.  —  Lovenguth  v. 
Bloomington,  71  III.  238;  Troxcl  v.  Vinton,  77 
Iowa  91;  Lane  v.  Lewiston,  91  Me.  292; 
Walters  v.  Wayne  Tp.,  16  Pa.  Co.  Ct.  613; 
Forks  Tp.  v.  King,  84  Pa.  St.  230;  Hill  v. 
Tionesta  Tp.,  146  Pa.  St.  11,  29  W.  N.  C.  (Pa.) 
390;  Wcllman  v.  Susquehanna  Depot,  167  Pa. 
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St.  239;  Bloomsburg  Steam  Co.  v.  Gardner, 
126  Pa.  St.  80;  Pittsburgh  Southern  R.  Co.  v. 
Taylor,  104  Pa.  St.  306,  49  Am.  Rep.  580; 
Stokes  v.  Ralpho  Tp.,  187  Pa.  St.  333.  And 
see  Farmer  v.  Findlay  St.  R.  Co.,  60  Ohio 
St.  36. 

In  Horton  v.  Ipswich,  12  Cush.  (Mass.)  488, 
it  was  held  that  if  a  road  was  obstructed  by 
snow,  and  the  plaintiff  knew  that  it  was  dan- 
gerous or  impassable,  but  persisted  in  going 
on,  he  could  not  recover;  but  that  if  h'e  only 
knew  that  il  was  obstructed,  but  not  so  as  to 
indicate  to  him  that  he  could  not  pass  with 
safety,  and  he  met  with  injury  in  proceeding 
with  due  care,  he  might  maintain  his  action. 

3.  Accessibility  of  Other  Road  or  Path — Illinois. 
—  Centralia  v.  Krouse,  64  111.  19. 

Indiana.  —  Gosport  v.  Evans,  112  Ind.  133,  2 
Am.  St.  Rep.  164,  18  Am.  &  Eng.  Corp.  Cas. 
275;  Seybold  v.  Terre  Haute,  etc.,  R.  Co.,  18 
Ind.  App.  367. 

Iowa.  —  Walkers.  Decatur  County,  67  Iowa 
307;  Hartman  v.  Muscatine,  70  Iowa  511; 
Parkhill  v.  Brighton,  61  Iowa  103. 

Massachusetts.  —  Pomeroy  v.  Westfield,  154 
Mass.  462;  Wilson  v.  Charlestown,  8  Allen 
(Mass.)  137,  85  Am.  Dec.  693. 

Minnesota.  —  Skjeggerud  v.  Minneapolis, 
etc.,  R.  Co.,  38  Minn.  56. 

Missouri.  —  Cohn  v.  Kansas  City,  108  Mo. 
393- 

New  York.  —  Powers  v.  Creem,  22  N.  Y. 
App.  Div.  480. 

Ohio.  —  Schaefler  v.  Sandusky,  33  Ohio  St. 
246,  31  Am.  Rep.  533;  Bond  Hill  v.  Atkinson, 
16  Ohio  Cir.  Ct.  470,  9  Ohio  Cir.  Dec  185. 

Pennsylvania.  —  Erie  v.  Magill,  101  Pa.  St. 
616,47  Am.  Rep.  739;  Hill  v.  Tionesta  Tp., 
146  Pa.  St.  II;  Wellman  v.  Susquehanna 
Depot,  167  Pa.  St.  239;  Glaub  v.  Goshen  Tp., 
7  Kulp  (Pa.)  292. 

Texas.  — Gulf,  etc.,  R.  Co.  v.  Gasscamp,  69 
Tex.  547. 

4.  Icy  Sidewalk — Illinois.  —  Chicago  v.  Rich- 
ardson,  75  111.  App.  198.  Compare  Rockford 
v.  Rannie,  77  111.  App.  665. 

Iowa.  —  Hartman  v.  Muscatine,  70  Iowa  511; 
Cosncrv.  Centerville,  90  Iowa  33;  Marshall  v. 
Belle  Plainc,  106  Iowa  508. 

Massachusetts.  —  Wilson  v.  Charlestown,  8 
Allen  (Mass.)  137,  85  Am.  Dec.  693. 

Michigan.  —  Black  v.  Manistee,  107  Mich.  60. 

Minnesota. — Wright  7'.  St.  Cloud,  54  Minn.  98. 

New  York.  —  Durkin  v.  Troy,  61  Barb.  (N. 
YO437;  Kleng  v.  Buffalo,  72  Hun  (M.  Y.)  541. 
affirmed  156  N.  Y.  700. 

Ohio.  —  Schaefler  v.  Sandusky,  33  Ohio  St. 
246,  31  Am.  Rep.  533;  Conneaut  v.  Nacf.  54 
Ohio  St.  529. 
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(4)  Duty  to  Remember  and  Locate  Defect.  —  It  is  generally  held  that  one 
is  not  necessarily  negligent  because,  though  knowing  of  the  defect,  he  fails  to 
bear  it  in  mind  at  the  time  of  approaching  it;  1  and  the  fact  that  he  was  mis- 
taken as  to  the  location  of  the  defect  does  not  necessarily  prevent  recovery.* 

c.  Acts  IN  PRESENCE  OF  Danger.  —  In  the  presence  of  danger  caused  by 
a  defect  in  the  highway  one  is  not  called  upon  to  do  the  best  and  wisest  thing,3 
though  he  is  still  bound  to  exercise  such  prudence  as  a  person  of  ordinary 
discretion  would  exercise ;  4  and  accordingly  one  may  recover  for  injuries 
caused  by  leaping  from  a  vehicle  under  such  circumstances.5 

/.  Traveling  at  Night  —  (1)  In  General.  —  One  traveling  at  night  has 
the  same  right  as  one  traveling  by  day  to  assume  that  the  highway  is  safe,6 


Pennsylvania.  —  Erie  v.  Magill,  101  Pa.  St. 
616,  47  Am.  Rep.  739;  Bovle  v.  Mahanoy  City, 
187  Pa.  St.  1. 

But  see  Evans  Utica,  69  N.  Y.  166,  25 
Am.  Rep.  165,  and  Gilbert  v.  Boston,  139 
Mass.  313,  where  it  was  decided,  under  the 
circumstances  of  the  particular  case,  that  it 
was  a  question  for  the  jury  whether  the  plain- 
tiff was  negligent  in  attempting  to  cross  an  icy 
place  in  a  city  street. 

1.  Failure  to  Bear  Defect  in  Mind  Not  Neces- 
sarily Negligence  —  Georgia.  —  Dempsey  v. 
Rome,  94  Ga.  420. 

Illinois.  —  Springfield  v.  Rosenmeyer,  52  111. 
App.  301;  Normal  v.  Gresham,  49  111.  App. 
196. 

Massachusetts.  —  George  v.  Haverhill,  110 
Mass.  506;  Barton  v.  Springfield,  110  Mass. 
J31;  Parker  v.  Springfield,  147  Mass.  391. 

Michigan.  —  Bouga  v.  Weare  Tp.,  109  Mich. 
520. 

Minnesota.  —  Maloy  v.  St.  Paul,  54  Minn. 
398. 

Washington.  —  McQuillan  v.  Seattle,  10 
Wash.  464,  45  Am.  St.  Rep.  799. 

Wisconsin.  —  Wheeler  v.  Westport,  30  Wis. 
392;  Cumisky  v.  Kenosha,  87  Wis.  286;  Sim- 
onds  v.  Baraboo,  93  Wis.  40,  57  Am.  St.  Rep. 
895;  Doan  v.  Willow  Springs,  igi  Wis.  112. 

Decisions  of  Opposite  Tendency. —  In  Gilman 
v.  Deerfield,  15  Gray  (Mass.)  577,  it  was  de- 
cided that  one  who  was  injured  while  driving 
a  high-spirited  horse  past  a  defect  of  which 
he  knew,  but  of  which  he  did  not  think  at  the 
time  because  occupied  with  his  business 
affairs,  was  negligent.  This  case  was  dis- 
tinguished in  Weare  v.  Fitchburg,  110  Mass. 
334,  on  the  ground  that  the  plaintiff's  testi- 
mony therein  was  equivalent  to  a  positive 
declaration  that  he  took  no  care,  and  has  been 
disapproved  in  Wheeler  v.  Westport,  30  Wis. 
392,  and  Simonds  v.  Baraboo,  93  Wis.  40,  57 
Am.  St.  Rep.  895. 

Decisions  to  the  effect  that  one  knowing  of 
the  defect  is  bound  to  look  out  therefor 
(especially  if  there  is  nothing  to  distract  his 
attention,  Barce  v.  Shenandoah,  106  Iowa  426) 
are  also  to  be  found.  See  Birmingham  v. 
Starr,  112  Ala.  98;  Kewanee  v.  Depew,  80  111. 
119;  Walker  v.  Reidsville,  96  N.  Car.  382. 

Excuse  for  Not  Remembering  Defect.  —  In  a  few 
of  the  cases  the  fact  that  the  traveler's  atten- 
tion was  occupied  by  matters  of  a  pressing 
nature,  or  that  he  had  particular  reasons  for 
hurrying,  seems  to  have  been  considered  as 
tending  to  excuse  him.  Barton  v.  Springfield, 
no  Mass.  131;  Dundas  v.  Lansing,  75  Mich. 
499,  13  Am.  St.  Rep.  457;  Maloy  v.  St.  Paul, 
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54  Minn.  398;  Cumisky  v.  Kenosha,  87  Wis. 
286. 

So  in  Weare  v:  Fitchburg,  no  Mass.  334,  the 
fact  that  the  person  injured  was  hurrying 
home  upon  a  sudden  call  to  come  home  to 
prevent  the  explosion  of  a  lamp,  and  that  she 
was  occupied  with  the  danger  of  her  children, 
seems  to  have  been  considered  as  ground  of 
excuse  for  failure  to  remember  a  defect. 

2.  Mistake  as  to  Location  of  Defect.  —  Aurora 
v.  Dale,  90  111.  46;  Chicago  v.  Fitzgerald,  75 
111.  App.  174;  Blood  v.  Tyngsborough,  103 
Mass.  509;  Millcreek  Tp.  v.  Perry,  (Pa.  1S87) 
12  Atl.  Rep.  149. 

3.  Acts  in  Presence  of  Danger.  —  Ferguson  v. 
Southwold  Tp.,  27  Ont.  66;  Malloy  v.  Walker 
Tp.,  77  Mich.  448. 

4.  Brooks  v.  Petersham,  16  Gray  (Mass  ) 
181.  . 

5.  Leaping  from  Vehicle.  —  Card  v.  Ellsworth, 
65  Me.  547,  20  Am.  Rep.  722;  Lund  v.  Tyngs- 
boro,  11  Cush.  (Mass.)  563,  59  Am.  Dec.  159; 
Sears  v.  Dennis,  105  Mass.  310;  Ingalls  v. 
Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec.  346;  Wil- 
liams v.  Leyden,  119  Mass.  237;  Houghtaling 
v.  Shelley,  51  Hun  (N.  Y.)  598. 

6.  Presumption  of  Safety — California.  —  Barry 
v.  Terkildsen,  72  Cal.  254,  1  Am.  St.  Rep.  55. 

Connecticut.  —  Lutton  v.  Vernon,  62  Conn.  1. 

Delaware.  —  Robinson  v.  Wilmington,  8 
Houst.  (Del.)  409;  Seward  v.  Wilmington,  2 
Marv.  (Del.)  189. 

Illinois.  —  Vieths  v.  Skinner,  47  111.  App. 
325;  Mt.  Sterling  v.  Crummy,  73  111.  App.  572. 

Indiana.  —  Noblesville  Gas,  etc.,  Co.  7/. 
Loehr,  124  Ind.  79. 

Iowa.  —  Keyes  v.  Cedar  Falls,  107  Iowa  509. 

louisiana.  —  Shidet  v.  Jules  Dreyfuss  Co., 
50  La.  Ann.  281. 

Michigan.  —  Baker  v.  Grand  Rapids,  in 
Mich.  447. 

New  York.  —  Crowther  v.  Yonkers,  (Supm. 
Ct.  Gen.  T.)  15  N.  Y.  Supp.  588;  Davenport  v. 
Ruckman,  37  N.  Y.  573;  Jennings  v.  Van 
Schaick,  108  N.  Y.  530,  2  Am.  St.  Rep.  459; 
Chisholm  v.  State,  141  N.  Y.  246. 

North  Dakota.  —  Heckman  v.  Evenson,  7  N. 
Dak.  173. 

Pennsylvania.  —  Glaub  v.  Goshen  Tp.,  7 
Kulp  (Pa.)  292. 

Vermont.  —  Drew  v.  Sutton,  55  Vt.  586,  45 
Am.  Rep.  644. 

Wisconsin.  —  Seward  v.  Milford,  21  Wis.  485. 

So  it  has  been  held  that  it  is  not  necessarily 
a  want  of  ordinary  care  to  drive  at  night 
through  a  violent  storm.  Glaub  v.  Goshen 
Tp.,  7  Kulp  (Pa.)  292;  Milwaukee  v.  Davis,  6 
Wis.  377;  Hart  v.  Red  Cedar,  63  Wis.  634. 
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and  though  he  is  bound  to  exercise  greater  vigilance  to  avoid  injury,1  only 
ordinary  care  on  his  part,  as  determined  by  the  particular  circumstances,  is 
required,2  the  question  whether  such  care  was  exercised  being  generally  for 
the  jury.--1 

Carrying  Light.  —  It  has  been  held  that  there  is  no  positive  legal  obligation 
to  carry  a  light,  but  that  the  necessity  of  doing  so  under  the  particular  circum- 
stances is  a  question  for  the  jury.4 

(2)  Rate  of  Speed.  —  Recovery  of  damages  is  not  prevented  by  the  fact 
that  the  person  injured  was  riding  or  driving  faster  than  a  walk,5  or  that  he 
was  running  instead  of  walking.0 

(3)  Knowledge  of  Defect.  —  Nor  does  the  plaintiff's  previous  knowledge  of 
the  defect  render  him  guilty  of  negligence,  as  a  matter  of  law.7 

g.  Walking  in  Roadway.  - —  A  pedestrian  is  not  guilty  of  negligence 
because  he  walks  in  the  roadway,8  and  he  may  cross  a  street  at  any  point 
without  waiting  to  reach  a  crossing.9 

Ji.  Persons  under  Physical  Disabilities  —  (1)  Defective  Sight.  —  Since 
highways  are  for  the  benefit  of  all  conditions  of  people,  and  all  persons  have 
the  right  in  using  them  to  assume  that  they  are  in  good  condition  and  to 


1.  Greater  Vigilance  Eeqiiired  at  Night.  —  Stier 
v.  Oskaloosa,  41  Iowa  353;  Hall  v.  Manson, 
90  Iowa  585;  Cummins  v.  Syracuse,  100  N.  Y. 
637;  Splittorf  v.  New  York,  108  N.  Y.  205; 
Parcells  v.  Auburn,  77  Hun  (N.  Y.)  137;  Mc- 
Nish  v.  Peekskill,  91  Hun  (N.  Y.)  324;  Pri- 
deaux  v.  Mineral  Point,  43  Wis.  513,  28  Am. 
Rep.  558. 

Giving  Horses  Their  Head. —  In  Mueller  v. 
Ross  Tp.,  152  Pa.  St.  399,  it  was  decided  that 
it  was  negligence  for  one,  on  arriving  at  a 
curve  in  the  road,  which  was  on  the  side  of 
a  hill  and  which  was  protected  by  an  embank- 
ment one  or  two  feet  high,  to  give  the  horses 
their  head  and  allow  them  to  go  at  will.  But 
see  Titus  v..  New  Scotland,  11  N.  Y.  App.  Div. 
266,  where  it  was  held  proper  to  trust  to  one's 
horses  to  keep  the  beaten  track  in  going  upon 
a  bridge. 

2.  Only  Ordinary  Care  Required  —  Cqnnecticut. 
—  Williams  v.  Clinton,  28  Conn.  264. 

Illinois.  —  NormM  v.  Gresham,*49  III.  App. 
196;  Elijin  v.  Renwick,  86  111.  498;  Jefferson  v. 
Chapman,  127  111.  438,  IX  Am.  St.  Rep. 
136. 

Iowa. — Stier  v.  Oskaloosa,  41  Iowa  353; 
Owen  v.  Ft.  Dodge,  98  Iowa  281;  Hall  v.  Man- 
son,  90  Iowa  585. 

Massachusetts.  —  McGuinness  v.  Worcester, 
160  Mass.  272. 

Wisconsin.  —  Prideaux  v.  Mineral  Point,  43 
Wis.  513,  28  Am.  Rep.  558. 

3.  Question  for  Jury  —  Connecticut, — Williams 
v.  Clinton,  28  Conn.  264. 

Illinois. —  Jefferson  v.  Chapman,  127  III. 
438,  ti  Am.  St.  Rep.  136. 

Maine.  —  Haskell  v.  New  Gloucester,  70  Me. 
305- 

Massachusetts.  —  Pollard  v.  Woburn,  104 
Mass.  84;  Coffin  v.  Palmer,  162  Mass.  192. 

Pennsylvania.  —  Bitting  -'.  Maxatawny  Tp., 
177  Pa.  St.  213,  180  Pa.  St.  357. 

Wisconsin.  —  Hart  v.  Red  Cedar,  63  Wis. 
634;  Berg  v.  Milwaukee,  83  Wis.  599. 

So  it  was  held  to  be  a  question  for  the  jury 
whether  want  of  ordinary  care  was  shown  by 
riding  a  safe  horse,  on  a  dark  night,  bareback 
and  without  martingales,  over  a  familiar  road, 
by  a  person  accustomed  to  the  use  of  horses 


and  to  that  horse.  Stevens  v.  Boxford,  10 
Allen  (Mass.)  25,  87  Am.  Dec.  616. 

4.  Need  Not  Carry  Light. —  Williams  v.  Clin- 
ton, 28  Conn.  264;  Haskell  v.  New  Gloucester, 
70  Me.  305;  Alleghany  County  v.  Broad  waters, 
6()  Md.  533;  Daniels  v.  Lebanon,  58  N.  H.  284. 

5.  Speed  of  Travel. —  Bly  v.  Haverhill,  no 
Mass.  520;  Bills  v.  Kaukauna,  94  Wis.  310. 

So  it  was  decided  that  it  was  a  question  of 
fact  for  the  jury  and  not  of  law  for  the  court, 
whether  a  want  of  ordinary  care  was  shown 
by  driving  a  safe  horse,  with  a  tight  rein,  at 
night,  at  his  usual  speed  of  ten  miles  an  hour, 
by  a  skilful  driver,  over  a  wide  and  level  road, 
with  which  the  driver  was  familiar,  and  over 
which  he  had  passed  in  safety  within  an  hour 
without  perceiving  any  obstruction.  Reed  v. 
Deerficld,  8  Allen  (Mass.)  522. 

6.  Noblesville  Gas,  etc.,  Co.  v.  Loehr,  124 
Ind.  80. 

7.  Knowledge  of  Defect  —  Illinois.  —  Normal 
v.  Grcsham,  49  111.  App.  196. 

Kansas.  —  Maultby  v.  Leavenworth,  2S  Kan. 
7+5- 

Massachusetts.  —  Barton   v.  Springfield,  HO 
Mass.  1 3 j ;  Coffin  v.  Palmer,  162  Mass.  192. 
Michigan.  —  Sias<\  Reed  City,  103  Mich.  312. 
New   York.  — Bly  v.  Whitehall,  120  N.  Y. 
506;  Batcman  v.  Ruth,  3  Daly  (N.  Y.)  378. 

Pennsylvania.  —  Millcreck  Tp.  v.  Perry,  (Pa. 
1887)  12  Atl.  Rep.  149. 

Wisconsin.  —  Perkins  v.  Fond  du  Lac,  34 
Wis.  435. 

Contrary  Decision.  —  But  in  Perry  v.  Cedar 
Falls,  87  Iowa  315,  it  was  decided  that  where 
one  drove  over  an  embankment  off  the  traveled 
road,  it  was  proper  to  charge  that  he  could  not 
recover  if  he  knew  the  topography  of  the 
place,  and  if  it  was  so  dark  that  he  could  not 
see  where  he  was  K°'nK- 

8.  Walking  in  Roadway.  —  Denver-'.  SherrcL, 
88  Fed.  Rep.  226,  60  U.  S.  App.  104;  Junction 
City  v.  Blades,  59  Kan.  774,  52  Pac.  Rep.  444. 
Contra,  O'Laughlin  V.  Dubuque,  42  Iowa  539. 

9.  Crossing  Highway. —  Raymond  v.  Lowell, 
6  Cush.  (Mass.)  524,  53  Am.  Dec.  57;  Lincoln 
v.  Detroit.  101  Mich.  245;  Baker  .-■  (Wand 
Rapids.  111  Mich.  447;  Brusso  Buffalo,  90 
N.  Y.  679. 
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regulate  their  conduct  accordingly,  one  is  not  guilty  of  negligence  in  using  the 
highway  merely  because  his  sight  is  defective.1  And  the  same  is  true  in  the 
case  of  one  totally  blind,  who,  it  has  been  decided,  is  not  necessarily  negligent 
because  he  walks  on  the  streets  of  a  city  or  on  a  country  road  unattended,  it 
being  a  question  for  the  jury  whether,  in  view  of  his  infirmity  and  all  the  cir- 
cumstances, he  was  guilty  of  negligence.*  But  defects  in  one's  eyesight 
impose  upon  him  the  duty  of  using  greater  care  in  walking  upon  the  streets 
and  avoiding  obstructions  than  is  required  of  persons  of  normal  sight,  and  it 
has  been  held  to  be  error  to  refuse  so  to  instruct  the  jury  in  a  proper  case.3 
Amd  in  Tennessee  it  was  decided  that  the  facts  that  one  was  blind  and 
unattended  at  the  time  of  the  accident  and  that  he  had  knowledge  of  the  exist- 
ence of  the  defect  in  the  street  were  sufficient  of  themselves  to  impose  upon 
him  the  burden  of  showing  that  he  was  free  from  negligence.4 

(2)  Defective  Pozvers  of  Locomotion.  —  On  the  same  principles,  persons  who 
are  crippled  or  suffering  under  any  physical  infirmity  affecting  their  powers  of 
locomotion  are  bound  to  exercise  care  commensurate  with  the  infirmity.5 

i.  Intoxication. — The  intoxication  of  the  person  injured,  at  the  time 
of  the  accident,  is  not  conclusive  evidence  that  he  was  not  exercising  due  care, 
but  it  will  prevent  recovery  if  it  contributed  to  the  accident.6 

j.  Defects  in  Vehicle,  Horse,  or  Harness.  —  It  is  the  general  rule 
that  one  is  not  precluded  from  recovery  for  injuries  caused  by  a  defective  high- 
way by  the  fact  that  defects  in  the  vehicle  or  harness,  or  vices  in  the  horse, 
contributed  also  to  the  accident,  provided  these  defects  were  not  actually  or 
constructively  known  to  him.' 

Question  of  Ordinary  Care.  —  But  he  must  have  exercised  ordinary  care  in  select- 
ing for  use  the  particular  horse,  vehicle,  or  harness,  and  it  is  not  sufficient  to 
show  ignorance  of  the  defects,  but  justification  for  such  ignorance  must  like- 
wise be  shown.8    It  is  generally  the  province  of  the  jury  to  determine  the 


1.  Persons  under  Disabilities  —  Defective  Sight. 

—  Mahan  v.  Evereit,  50  La.  Ann.  1162;  Rob- 
bins  v.  Springfield  St.  R.  Co.,  165  Mass.  30; 
Sweeney  v.  Butte  City,  15  Mont.  274;  Daven- 
port v.  Ruckman,  37  N.  Y.  568,  affirming  10 
Bosw.  (N.  Y.)  20. 

2.  Total  Blindness.  —  Franklin  v.  Harter,  127 
Ind.  446;  Neff  v.  Wellesley,  148  Mass.  487. 

So  in  Smith  v.  Wildes,  143  Mass.  556,  the 
fact  that  the  person  injured  was  used  to  going 
about  alone  and  was  well  acquainted  with  the 
particular  locality  was  referred  to  as  tending 
to  show  an  absence  of  negligence  on  his  part; 
and  in  Sleeper  v.  Sandown,  52  N.  H.  244, 
Ladd,  J.,  referred  to  these  same  considerations 
and  also  to  the  possible  activity,  fidelity,  and 
power  of  the  man's  other  senses  consequent 
upon  his  blindness,  as  matters  to  be  con- 
sidered. 

3.  Vigilance  Necessary.  —  Winn  v.  Lowell,  1 
Allen  (Mass.)  177. 

4.  Burden  of  Proof.  —  Stewarts.  Nashville,  96 
Tenn.  50. 

5.  Defective  Powers  of  Locomotion.  —  Mt.  Ver- 
non v.  Brooks,  39  111.  App.  426;  Smith  v. 
Cairo,  48  111.  App.  166;  Ryerson  v.  Abington, 
102  Mass.  526;  Higgins  v.  Glens  Falls,  (Supm. 
Ct.  Gen.  T.)  n  N.  Y.  Supp.  289. 

6.  Intoxication  as  Defense.  —  Ashborn  v. 
Waterbury,  70  Conn.  551;  Woods  v.  Tipton 
County,  128  Ind.  289;  Cramer  v.  Burlington, 
42  Iowa  315;  Stuart  v.  Machias  Port,  48  Me. 
477;  Alger  v.  Lowell,  3  Allen  (Mass.)  402; 
Monk  v.  New  Utrecht,  104  N.  Y.  552;  Lynch 
v.  New  York,  47  Hun  (N.  Y.)  524;  Parris  v. 


Green  Island,  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 
Supp.  703. 

So  where  an  intoxicated  person  was  injured 
while  attempting  to  drive  over  a  washout, 
which  he  could  have  easily  seen  and  avoided 
had  he  been  sober,  he  was  held  not  to  be 
entitled  to  recover.  Woods  v.  Tipton  County, 
128  Ind.  289. 

7.  Defects  in  Vehicle,  Horse,  or  Harness  —  Con- 
necticut.—  Daniels  v.  Saybrook,  34  Conn.  382; 
Baldwin  v.  Greenwoods  Turnpike  Co.,  40 
Conn.  243,  16  Am.  Rep.  33. 

New  Hampshire.  —  Clark  v.  Barrington,  41 
N.  H.  44;  Tucker  v.  Henniker,  41  N.  H.  317; 
Judd  v.  Claremont,  66  N.  H.  418. 

Vermont.  —  Fletcher  v.  Barnet,  43  Vt.  192; 
Hunt  v.  Pownal,  9  Vt.  411;  Cheney  v.  Rye- 
gate,  55  Vt.  499- 

Wisconsin.  —  Hammond  v.  Mukwa,  40  Wis. 
35;  Jennings  v.  Albion,  90  Wis.  22. 

8.  Care  in  Selection  for  Use.  —  Baltimore,  etc.. 
Turnpike  Road  v.  Crowther,  63  Md.  567;  Win- 
ship  v.  Enfield,  42  N.  H.  199;  Tuttle  v.  Farm- 
ington,  58  N.  H.  13.  And  see  the  cases  in  the 
next  preceding  note. 

.  Illustrations.  —  So  it  was  held  that  one  was 
not  entitled  to  recover  if  the  injuries  resulted 
from  his  attempt  to  drive  with  a  heavy  wagon 
up  a  steep  hill,  the  harness  having  the  iron 
rings  fastening  the  traces  to  the  collar  half 
worn  through.  Patchen  v.  Walton,  17  N.  Y. 
App.  Div.  158. 

And  so  in  Allen  v.  Hancock,  16  Vt.  230, 
where  the  accident  was  caused  jointly  by  the 
slipping  of  one's  horse  and  the  insufficiency 
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suitability  of  the  vehicle,1  and  it  is  likewise  for  the  jury  to  determine  whether 
it  was  negligence  to  drive  a  balky  horse,2  or  a  horse  which  had  previously  run 
away,3  or  a  young  colt.4 

Different  Rule  in  Some  States.  —  In  Maine,  however,  a  different  view  has  been 
taken,  under  a  statute  giving  a  right  to  damages  for  injury  "  through  any 
defect  or  want  of  repair,"  and  it  has  been  held  that  if  any  defect  in  the 
vehicle,  horse,  or  harness  contributed  to  the  injury,  it  is  not  within  the  statute, 
and  there  can  be  no  recovery,  although  the  person  injured  was  not  negligent 
in  this  regard.5  A  similar  view  appears  to  be  taken  in  Massachusetts  under 
the  statute  of  that  state,6  and  likewise  in  Pennsylvania.'' 

12.  Notice  of  Defect  —  a.  NECESSITY.  —  It  is  generally  agreed  that  a 
municipality  is  liable  for  injuries  caused  by  defects  or  obstructions  in  the  high- 
way, not  resulting  from  its  own  direct  act,  only  if  it  had  actual  or  constructive 
notice  of  such  defect  or  obstruction  a  sufficient  time  before  the  accident  to 
show  negligence  on  its  part  in  failing  to  make  the  highway  safe.8    The  notice 


of  the  road,  it  was  held  proper  to  tell  the  jury- 
that  there  could  be  no  recovery,  although  the 
road  was  unsafe  and  insufficient,  if  the  plain- 
tiff was  wanting  in  prudence  and  ordinary  care 
in  attempting  to  go  down  a  hill  with  his  horses 
smooth-shod  and  without  chaining  the  wheel. 

1.  Question  for  Jury  —  Fitness  of  Vehicle.  — 
Malloy  v.  Walker  Tp.,  77  Mich.  448. 

So  whether  the  seals  of  a  wagon  were  prop- 
erly attached,  the  fastening  being  of  a  custom- 
.  ary  character,  is  for  the  jury.  Hammond  v. 
Mukwa,  40  Wis.  35;  Jennings  v.  Albion,  go 
Wis.  22.  And  see  Luedke  v.  Mukwa,  90 
Wis.  57- 

2.  Fitness  of  Horse.  —  Holcomb  v.  Champion, 
(Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp.  882,  59 
Hun  (N.  Y.)  620;  Chamberlain  v.  Wheatland, 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  190;  Glaub 
v.  Goshen  Tp.,  7  Kulp  (Pa.)  292. 

3.  Atkinson  v.  Chatham,  29  Ont.  518;  Cen- 
tralia  v.  Scott,  59  111.  129. 

4.  Wood  v.  Gilboa,  76  Hun  (N.  Y.)  175. 
In  Pennsylvania  it  is  stated  that  it  is  the  duty 

of  the  township  to  provide  a  reasonably  safe 
highway  for  ordinary  travel  by  the  ordinary 
horse,  and  that  there  is  no  duty  on  the  town- 
ship to  provide  for  travel  by  exceptionally 
vicious,  untrained,  and  unmanageable  ani- 
mals. Trexler  v.  Greenwich  Tp..  168  Pa.  St. 
218:  Bitting  v.  Maxatawny  Tp.  ,177  Pa.  St.  213. 

5.  Maine  Decisions. —  Moore  v.  Abbot,  32 
Me.  46;  Farrar  v.  Greene,  32  Me.  574;  Coombs 
v.  Topsham,  38  Me.  204;  Anderson  v.  Bath,  42 
Me.  346. 

So  it  was  held  that  if  a  defect  in  the  harness 
contributed  to  produce  the  injury,  there  could 
be  no  recovery  though  the  existence  of  ihe  de- 
fect was  unknown  to  the  plaintiff  and  he  could 
not  have  discovered  it  by  the  exercise  of  com- 
mon and  ordinary  care.  Anderson  v.  Bath,  42 
Me.  346. 

6.  Massachusetts  Decisions. —  Murdock  v. 
Warwick,  4  Gray  (Mass.)  178;  Jenks  v.  Wil- 
braham,  it  Gray  (Mass.)  142;  Brooks  v.  Acton, 
117  Mass.  204;  Bliss  v.  Wilbraham,  8  Allen 
(Mass.)  564. 

In  Titus  v.  Northbridge,  97  Mass.  258. 
93  Am.  Dec.  91,  the  court  said  that  it  was  of 
opinion  that  "  when  a  horse,  by  reason  of 
fright,  disease,  or  viciousness,  becomes  actu- 
ally uncontrollable,  so  that  his  driver  cannot 
stop  him,  or  direct  his  course,  or  exercise  or 


regain  control  over  his  movements,  and  in  this 
condition  comes  upon  a  defect  in  the  highway, 
or  upon  a  place  which  is  defective  for  want  of 
a  railing,  by  which  an  injury  is  occasioned, 
the  town  is  not  liable  for  the  injury,  unless  it 
appears  that  it  would  have  occurred  if  the 
horse  had  not  been  so  uncontrollable."  Citing 
Davis  v.  Dudley,  4  Allen  (Mass.)  557 ;  Rowell 
v.  Lowell,  7  Gray  (Mass.)  100,  66  Am.  Dec. 
464;  and  distinguishing  Palmer  v.  Andover,  2 
Cush.  (Mass.)  600. 

But  a  Defect  in  the  Horse's  Vision  was  held  not 
to  prevent  recovery  if  the  horse  was  suitable 
for  driving,  though  such  defect  contributed  to 
the  accident.  Wright  v.  Templeton,  132 
Mass.  49. 

7.  Pennsylvania  Decisions.  —  Chartiers  Tp.  v. 
Phillips,  122  Pa.  St.  601,  where  the  fact  that 
the  accident  was  caused  in  part  by  the  choking 
of  the  horse  by  an  excessively  tight  collar  was 
held  to  be  a  good  defense  without  reference  to 
whether  ihe  plaintiff  knew  or  ought  to  have 
known  that  the  collar  was  too  tight.  See  also 
Trexler  v.  Greenwich  Tp.,  168  Pa.  St.  21S; 
Bitting  v.  Maxatawney  Tp.,  177  Pa.  St.  213; 
Willis  v.  Armstrong  County,  183  Pa.  St.  184. 

8.  Necessity  of  Notice —  United  States.  —  New 
York  v.  Sheffield,  4  Wall.  (U.  S.)  189;  District 
of  Columbia  v.  Woodbury,  136  U.  S.  463. 

Alabama.  —  Montgomery  v.  Wright,  72  Ala. 
411,  47  Am.  Rep.  422. 

Colorado.  —  Boulder  v.  Niles,  9  Colo.  415; 
Denver  v.  Dean,  10  Colo.  375,  3  Am.  St.  Rep. 
594;  Cunningham  v.  Denver,  23  Colo.  18,  58 
Am.  St.  Rep.  212. 

Connecticut.  —  Cummings  v.  Hartford,  70 
Conn.  115. 

Delaware.  —  Seward  v.  Wilmington,  2  Marv. 
(Del.)  189. 

District  of  Columbia.  —  Woodbury  v.  District 
of  Columbia,  5  Mackey  (D.  C.)  127;  District  of 
Columbia  v.  Payne,  27  Wash.  L.  Rep.  24,  13 
A  pp.  Cas.  (D.  C.)  500. 

Georgia.  —  Augusta  v.  Hafers,  61  Ga.  48,  34 
Am.  Rep.  95:  Lewis  v.  Atlanta,  77  Ga.  756,  4 
Am.  St.  Rep.  108;  Montezuma  v.  Wilson,  82 
Ga.  206,  14  Am.  St.  Rep.  150. 

Illinois.  —  Chatsworth  v.  Ward,  10  III.  App. 
75:  Fahey  v.  Harvard,  62  HI.  28;  Chicago  v. 
McCarthy,  7?  III.  602;  Ryan  v.  Chicago.  79  III. 
App.  28;  Chicago  v.  Stearns,  105  111.  514; 
Mansfield  v.  Moore;,  124  III.  133. 
475  Volume  XV. 


Defective  and  Unsafe  Highways. 


HIGH  W A  VS. 


Notice  of  Defect. 


necessary  is  of  the  condition  of  things  which  constitutes  a  defect,  and  it  is 
immaterial  that  the  municipal  authorities  do  not  consider  it  a  defect.1 

Obstruction  Originally  Lawful.  —  If  an  object  which  caused  an  injury  by  obstruct- 
in  the  highway  was  originally  placed  in  the  highway  lawfully,  but  was  there- 
after unlawfully  suffered  to  continue  there,  the  municipality  is  not  liable 
unless  it  had  notice,  actual  or  constructive,  of  such  unlawful  use  of  the  high- 
way.3 

Direct  Act  of  Municipality.  —  There  are  many  cases  to  the  effect  that  when  the 
delect  is  the  direct  act  of  the  municipality,  as  in  the  case  of  the  original  defect- 
ive construction  of  the  highway,  such  act  itself  shows  negligence  on  the  part 
of  the  municipality,  and  it  is  liable  irrespective  of  notice,3  as  is  any  individual 


Indiana.  —  Ft.  Wayne  v.  De  Witt,  47  Ind. 
391;  Madison  v.  Baker,  103  Ind.  41;  Goshen 
v.  England,  119  Ind.  368;  Evansville  v.  Sen- 
her.n,  151  Ind.  42;  Kenyon  v.  Indianapolis,  I 
Wils.  (Ind.)  129. 

Kansas.  —  Jansen  v.  Atchison,  16  Kan.  358; 
McFarland  v.  Emporia  Tp.,  59  Kan.  568. 

Maine.  —  Bartlett  v.  Kittery,  68  Me.  358; 
Farrell  v.  Oldtown,  69  Me.  72. 

Massachusetts.  —  Doherty  v.  Waltham,  4 
Gray  (Mass.)  596;  Bourget  v.  Cambridge,  159 
Mass.  388. 

Michigan.  —  Dewey  v.  Detroit,  15  Mich.  307; 
Woodbury  v.  Owosso,  64  Mich.  239;  Fuller  v. 
Jackson,  82  Mich.  480;  Wakeham  v.  St.  Clair 
Tp.,  91  Mich.  15. 

Minnesota.  —  Pottner  v.  Minneapolis,  41 
Minn.  73. 

Missouri. — Schweickhardt  v.  St.  Louis,  2 
Mo.  App.  571;  Bonine  v.  Richmond,  75  Mo. 
437- 

New  Hampshire.  —  Hubbard  v.  Concord,  35 
N.  H.  52,  69  Am.  Dec.  520;  Johnson  v.  Haver- 
hill, 35  N.  H.  74;  Palmer  v.  Portsmouth,  43 
N.  H.  265;  Lambert  v.  Pembroke,  65  N.  H. 
280. 

New  York.  —  Griffin  v.  New  York,  9  N.  Y. 
456,  61  Am.  Dec.  700;  Hume  v.  New  York,  47 
N.  Y.  639,  74  N.  Y.  264;  Heintze  v.  New  York, 
50  N.  Y.  Super.  Ct.  295;  Turner  v.  Newburgh, 
109  N.  Y.  301,  4  Am.  St.  Rep.  453;  Hart 
v.  Brooklyn,  36  Barb.  (N.  Y.)  226;  Seaman  v. 
New  York,  3  Daly  (N.  Y.)  147;  McGinity  v. 
New  York,  5  Duer  (N.  Y.)  674;  Wallace  v.  New 
York.  2  Hi!t.  (N.  Y.)  440,  18  How.  Pr.  (N.  Y.) 
169;  Sweet  v.  Gloversville,  12  Hun  (N.  Y.) 
302;  Blakeley  v.  Troy,  18  Hun  (N.  Y.)  167; 
Muller  v.  Newburgh,  32  Hun  (N.  Y.)  24. 

North  Carolina.  — Jones  v.  Greensboro,  124 
N.  Car.  310. 

Ohio.  —  Shelby  v.  Clagett,  46  Ohio  St.  549. 

Oregon.  —  Mack  v.  Salem,  6  Oregon  275; 
Ford  v.  Umatilla  County,  15  Oregon  313. 

Pennsylvania.  —  Rapho  Tp.  v.  Moore,  68  Pa. 
St.  408,  8  Am.  Rep.  202;  Burns  v.  Bradford, 
137  Pa.  St.  36] ;  Mattimore  v.  Erie,  144  Pa.  St 
14;  Fitz patrick  v.  Darby,  184  Pa.  St.  645; 
Eisenbrey  v.  Philadelphia,  24  W.  N.  C.  (Pa.) 
231.  46  Leg.  Int.  (Pa.)  250. 

Tennessee.  —  Knoxville  v.  Bell,  12  Lea 
(Tenn.)  157. 

Texas.  — Austin  v.  Ritz,  72  Tex.  391;  Gal- 
veston v.  Smith,  80  Tex.  69. 

Vermont. —  Prindle  v.  Fletcher,  39  Vt.  255; 
Ozier  v.  Hinesburgh,  44  Vt.  220;  Campbell  v. 
Fair  Haven,  54  Vt.  336. 

Virginia.  —  Noble  v.  Richmond,  31  Gratt. 
(Va.)  271,  31  Am.  Rep.  726. 


Wisconsin.  —  Ward  v.  Jefferson,  24  Wis. 
342;  Goodnough  v.  Oshkosh,  24  Wis.  549,  1 
Am.  Rep.  202;  Jaquish  v.  Ithaca,  36  Wis.  108; 
Bailey  v.  Spring  Lake,  61  Wis.  227. 

Canada.  —  McGregor  v.  Harwich  Tp.,  29- 
Can.  Sup.  Ct.  443;  Legault  v.  La  Corporation, 
12  Quebec  Super.  Ct.  479. 

1.  Opinion  of  Authorities  Immaterial.  —  Hinck- 
ley v.  Somerset,  145  Mass.  326. 

2.  Obstruction  Originally  Lawful.  —  Bartlett  v. 
Kittery,  68  Me.  358;  Davis  v.  Corry,  154  Pa.  St. 
598;  Cairncross  v.  Pewaukee,  86  Wis.  181. 
And  see  Mattimore  v.  Erie,  144  Pa.  St.  14. 

So  where  a  house  was  being  moved  from 
one  part  of  a  town  to  another,  the  town  was 
held  not  to  be  liable  for  injuries  caused  by 
unlawfully  leaving  the  house  in  the  highway 
at  night  without  any  guards  or  lights,  unless 
the  town  had  notice  that  it  was  so  unlawfully 
left.  Rice  v.  Whitby,  25  Ont.  App.  191,  revers- 
ing 28  Ont.  598. 

3.  Direct  Act  of  Municipality  —  United  States. 
—  New  York  v.  Sheffield,  4  Wall.  (U.  S.)  189. 

Colorado.  —  Denver  v.  Aron,  6  Colo.  App. 
232. 

Georgia.  —  Brunswick  v.  Braxton,  70  Ga. 
193- 

Illinois.  — Springfield  v.  Le  Claire,  49  III. 
476;  Chicago  v.  Johnson,  53  111.  9t;  Alexander 
v.  Mt.  Sterling,  71  111.  366;  Chicago  v.  Lang- 
lass,  66  111.  361;  Jefferson  t.  Chapman,  127 
111.  438,  11  Am.  St.  Rep.  136. 

Indiana.  —  Ft.  Wayne  v.  Coombs,  107  Ind. 
75,  57  Am.  Rep.  82;  Warsaw  1.  Dunlap,  112 
Ind.  576;  Wabash  County  v.  Pearson,  120  InO. 
426,  16  Am.  St.  Rep.  325;  Ft.  Wayne  v.  Patter- 
son, 3  Ind.  App.  34. 

Iowa.  —  Doulon  v.  Clinton,  33  Iowa  397; 
Barnes  v.  Newton,  46  Iowa  567;  Stein  v.  Coun- 
cil Bluffs,  72  Iowa  180. 

Maine.  —  Holmes  v.  Paris,  75  Me.  559; 
Buck  v.  Biddeford,  82  Me.  433. 

Massachusetts.  —  Brooks  v.  Somerville,  106 
Mass,  271;  Hinckley  v.  Somerset,  145  Mass. 
326. 

Michigan.  —  Baker  v.  Grand  Rapids,  ill 
Mich.  447. 

Missouri.  —  Barr  v.  Kansas  City,  105  Mo. 

550. 

Nebraska.  —  Lincoln  v.  Calvert,  39  Neb.  305, 
New  York.  —  Brusso  v.  Buffalo,  90  N.  Y. 
679;  Stedman  v.  Rome,  88  Hun  (N.  Y.)  279; 
Wilson  v.  Troy,  135  N.  Y.  96,  31  Am.  St.  Rep. 

817. 

North  Dakota.  —  Ludlow  v.  Fargo,  3  N.  Dak. 
485- 

Tennessee.  —  Poole      Jackson,  93  Tenn  62. 
Texas.  —  Klein   v.    Dallas,   71    Tex.  280; 
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wrongdoer.1  Nor  is  notice  rendered  necessary  in  such  a  case  by  the  fact  that 
the  notice,  as  a  condition  of  municipal  liability,  is  expressly  provided  for  by 
statute3  or  by  the  municipal  charter.3 

Statutory  Liability  Irrespective  of  Notice.  —  Another  exception  to  the  requirement 
of  notice  may  exist  in  the  case  of  statutes  imposing  in  terms  absolute  liability 
for  injuries  caused  by  defective  highways  and  construed  as  imposing  such 
liability  irrespective  of  notice.4 

Acts  of  Licensees.  —  The  giving  by  the  municipality  of  a  license  or  permit  to 
make  excavations  in  the  highway  will,  under  certain  circumstances,  render  the 
municipality  liable  for  resulting  danger  to  travelers  irrespective  of  notice.5 

b.  What  Constitutes  Notice  —  (i)  Actual  Notice.  —  The  municipality 
is  regarded  as  having  actual  notice  of  the  defect  within  this  rule  if  notice 
reaches  one  or  more  of  the  municipal  officers  or  employees  having  some  duties 
in  regard  to  the  removal  of  defects  or  obstructions  in  highways.0  It  has 
accordingly  been  held  that  the  municipality  has  notice  if  knowledge  of  the 
defect  is  brought  home  to  the  mayor  of  a  city,7  the  president  of  a  village, H 
the  city  council,9  a  member  of  the  city  or  town  council,10  or  of  the  board  of 


Ringlestein  v.  San  Antonio,  (Tex.  Civ.  App. 
1S93)  21  S.  W.  Rep.  634. 

Wisconsin.  —  Moore  v.  Platteville,  78  Wis. 
644;  Stephani  v.  Manitowoc,  89  Wis.  467; 
Boltz  v.  Sullivan,  101  Wis.  608,  5  Am.  Neg. 
Rep.  508. 

Illustrations.  —  So  where  an  excavation  in  a 
highway  is  made  by  the  municipality  itself,  or 
by  its  servants  within  the  scope  of  their  au- 
thority, it  is  not  necessary  to  prove  any  notice 
to  the  municipality  in  order  to  render  it  liable. 
Brooks  v.  Somerville,  106  Mass.  271 ;  Baker  v. 
Grand  Rapids,  m  Mich.  447;  Brusso  v. 
Buffalo.  90  N.  Y.  679. 

And  where  one  was  injured  by  the  falling  in 
of  the  cover  of  a  manhole  in  the  highway, 
which  was  the  result  of  its  originally  defective 
construction  by  the  municipality,  it  was  held 
that  noiice  was  not  necessary.  Barr  v.  Kan- 
sas City,  105  Mo.  550. 

1.  Notice  to  Individuals  Unnecessary.  —  South- 
ern Express  Co.  v.  Texarkana  Water  Co.,  54 
Ark.  131;  Cairncross  v.  Pewaukee,  86  Wis. 
181. 

2.  Statutory  Provision.  —  Holmes  v.  Paris,  75 
Me.  559;  Buck  v.  Bidclcford,  82  Me.  433. 

3.  Charter  Provision.  —  Springfield  v.  Le 
Claire,  49  111.  476:  Houston  v.  Isaacks,  68 
Tex.  116. 

4.  Statutory  Liability.  —  In  Massachusetts, 
under  the  former  statutes,  the  municipality 
was  absolutely  liable  if  the  defect  had  existed 
twenty-four  hours,  and  if  the  defect  had  ex- 
isted a  less  time  was  liable  provided  it  had 
"reasonable  notice."  Howe  v.  Lowell,  iot 
Mass.  99;  Crocker  v.  Springfield,  no  Mass. 
135;  George  v.  Haverhill,  no  Mass.  506;  Bod- 
well  v.  North  Andover,  no  Mass.  511,  note; 
Maccarty  v.  Brookline,  114  Mass.  527;  Ilarri- 
man  v.  Boston,  114  Mass.  241;  llodgkins  v. 
Rockport,  116  Mass.  573;  Blood  v.  Hubbard- 
3ton,  121  Mass.  233;  Monies  t.  Lynn,  121 
Mass.  442,  124  Mass.  165;  Hutchins  z,.  Little- 
ton, 124  Mass.  289;  Whitehead  v.  Lowell.  124 
Mass.  281;  Winn  v.  Lowell,  1  Allen  (Mass.) 
177;  Brady  1.  Lowell,  3  Cush.  (Mass.)  121; 
Flagg  v.  Millbury,  4  Cush.  (Mass.)  243.  See 
also  Donaldson  v.  Boston,  16  Gray  (Mass.)  508. 

But  since  1877  (Pub.  Stat.,  1882,  c.  52.  *S  18), 
the  municipality  is  liable  only  if  it  has  had 
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"  reasonable  noiice  "  and  has  been  lacking  in 
reasonable  care  and  diligence.  See  as  to  the 
present  requirement  of  noiice,  Rooney  v. 
Randolph,  128  Mass.  580;  Hayes  v.  Cam- 
bridge, 136  Mass.  402,  138  Mass.  461;  Han- 
scorn  v.  Boston,  141  Mass.  242;  Post  v. 
Boston,  141  Mass.  189;  Blake  v.  Lowell,  143 
Mass.  296;  Hinckley  v.  Somerset,  145  Mass. 
326;  McGaffigan  v.  Boston,  149  Mass.  293; 
Whitney  v.  Lowell,  151  Mass.  212. 

In  West  Virginia  the  statute  has  been  held 
to  impose  absolute  liability  irrespective  of 
notice.  Sheff  z.  Huntington,  16  W.  Va.  307; 
Chapman  v.  Milton,  31  W.  Va.  384;  Evans  v. 
Huntington,  37  W.  Va.  601. 

5.  Acts  of  Licensees.  —  See  supra,  this  sec- 
tion, Defects  Created  by  Individuals  —  Effect  of 
License  —  On  Municipal  Liability  —  Duty  to 
Supervise  Work. 

6.  Notice  to  Municipal  Officers  —  Georgia.  — 
Columbus  v.  Ogletree,  96  Ga.  177,  102  Ga.  293. 

Lowa.  —  Smith  v.  Des  Moines,  84  Iowa  685; 
Smith  v.  Pella,  86  Iowa  236;  Cason  v.  Ot- 
tumwa,  102  Iowa  99. 

Rhode  Island. — Jordan  v.  Peckham,  19  R. 
I.  28. 

Tennessee.  —  Poole  :•.  Jackson,  93  Tenn.  62. 

Texas.  —  Palestine  v.  Hasseil,  15  Tex.  Civ. 
App.  519;  Austin  v.  Colgate,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  896. 

Virginia.  —  Lynchburg  v.  Wallace.  95  Va. 
640. 

7.  To  Mayor.  —  Salina  Trosper,  27  Kan. 
544;  Michigan  City  v.  Ballance,  123  Ind.  334. 

8.  President  of  Village.  —  Edwards  v.  Three 
Rivers,  96  Mich.  625. 

9.  City  Council,  —  Aurora  v.  Hillman,  90 
111.  61. 

10.  Member  of  Council.  —  Indiana.  —  Logans- 
port  v.  Justice,  74  Ind.  378,  39  Am.  Rep.  79; 
Columbus  v.  Strassner,  124  Ind.  482. 

Iowa.  —  Carter  v.  Monticello,  68  Iowa  178; 
Owen  v.  Ft.  Dodge,  98  Iowa  281;  Keycs  v. 
Cedar  Falls,  107  Iowa  509. 

Michigan.  —  Dundas  v.  Lansing,  75  Mich. 
499,  13  Am  St.  Rep.  457;  Fuller  v.  Jackson, 
82  Mich.  480;  McKormick  v.  West  Bay  City, 
1  to  Mich.  265. 

Wisconsin.  —  McKciguc  v.  Jancsville,  68 
Wis.  57. 
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county  supervisors,1  a  town  supervisor,*  or  a  selectman  of  the  town.3  The 
same  result  lias  been  held  to  follow  from  notice  to  a  highway  officer,  whether 
known  as  commissioner,  supervisor,  overseer,  or  surveyor,4  to  the  superin- 
tendent or  commissioner  of  streets,5  to  the  superintendent  of  public  works,6 
to  the  city  marshal,7  to  the  chief  of  police,8  and  to  an  ordinary  policeman  or 
patrolman,9  provided  he  has  some  duties  to  perform  in  regard  to  defects.10 
Notice  to  a  citizen  or  inhabitant  of  the  municipality  is,  however,  not  sufficient 
to  affect  the  municipality,11  nor  is  notice  to  a  mere  municipal  employee,1* 
unless  his  employment  involves  the  oversight  or  repair  of  the  highway.13 
A  Notice  to  a  De  Facto  Officer  is  as  effective  as  one  to  a  de  jure  officer.14 
Notice  to  an  Officer  Before  His  Election  is,  however,  not  sufficient  to  affect  the 
municipality 


15 


York.  —  Peach  v.  Utica,  10 
McDermott  v.  Kingston,  19 


v.  Philadel- 


19  R. 


Contra  —  New 
Hun  (N.  Y.)  477 
Hun  (N.  Y.)  198. 

Pennsylvania.  —  Vanderslice 
phia,  103  Pa.  St.  102. 

Rhode  Island.  —  Jordan  v.  Peckham 
I.  28. 

See  also  Requa  v.  Rochester,  45  N.  Y.  129, 
6  Am.  Rep.  52;  Sorento  v.  Johnson,  52  111. 
App.  659. 

1.  County  Supervisor.  —  Waud  v.  Polk 
County,  88  Iowa  617;  Morgan  v.  Fremont 
County,  92  Iowa  644. 

2.  Town  Supervisor.  —  Jaquish  v.  Ithaca,  36 
Wis.  108;  Bailey  v.  Spring  Lake,  61  Wis.  230; 
Little  v  Iron  River,  102  Wis.  250. 

3.  Selectman  of  Town.  —  Davis  v.  Guilford,  55 
Conn.  351. 

4.  Highway  Officers  —  United  States.  —  East- 
man v.  Clackamas  County,  32  Fed.  Rep.  24. 

Michigan.  —  Moore  v.  Kenockee  Tp.,  75 
Mich.  332. 

Pennsylvania.  —  Platz  v.  McKean  Tp.,  178 
Pa.  St.  601,  39  W.  N.  C.  (Pa.)  480. 

Rhode  Island.  —  Seamons  v.  Fitts,  20  R.  I. 
443,  4  Am.  Neg.  Rep.  224. 

Wisconsin.  —  Parish  v.  Eden,  62  Wis.  272; 
Bloor  v.  Delafield,  69  Wis.  273;  Goldsworthy 
v.  Linden,  75  Wis.  24. 

In  Sprague  v.  Rochester,  159  N.  Y.  20,  re- 
versing 88  Hun  (N.  Y.)  613,  notice  of  a  defect 
in  a  sidewalk  to  one  employed  by  an  execu- 
tive board,  upon  which  board  was  imposed 
the  duty  of  keeping  the  streets  in  repair,  was 
held  to  be  notice  to  a  cily  officer  "  having 
charge  of  the  highways  "  within  the  meaning 
of  a  charter  requirement. 

5.  Superintendent  or  Commissioner  of  Streets  — ■ 
Alabama.  —  Bradford  v.  Annislon,  92  Ala.  349, 
25  Am.  St.  Rep.  60. 

Illinois.  — Joliet  v.  Walker,  7  111.  App.  267; 
Broivnlee  v.  Alexis,  39  111.  App.  135;  Joliet  v. 
McCraney,  49  111.  App.  381. 

Indiana.  —  Lafayette  v.  Larson,  73  Ind.  367. 

Iowa.  —  Ledger  wood 
Iowa  726. 

Michigan.  —  Dotton 
129. 

Nebraska.  —  Lincoln  v.  Woodward,  19  Neb. 
259- 

New  York.  —  Hawley  v.  Gloversville,  4  N. 
Y.  App.  Div.  343;  Shook  v.  Cohoes,  108  N.  Y. 
648;  McSherry  v.  Canandaigua,  129  N.  Y.  612; 
Deyoe  v.  Saratoga  Springs,  3  Thomp.  &  C.  (N. 
Y.)  504,  1  Hun  (N.  Y.)  341. 

Washington.  —  Saylor  v.  Montesano,  11 
Wash.  328. 


v.  Webster  City,  93 
■>.    Albion,    50  Mich. 


6.  Superintendent  of  Public  Works.  —  Michels 

v.  Syracuse,  92  Hun  (N.  Y.)  365. 

7.  City  Marshal.  —  Hayes  v.  West  Bay  City, 

91  Mich.  418. 

8.  Chief  of  Police.  —  Denver  v.  Dean,  10  Colo. 
375,  3  Am.  St.  Rep.  594. 

9.  Policeman — Connecticut.  —  Cummings  v. 
Hartford,  70  Conn.  115. 

Georgia.  —  Columbus  v.  Ogletree,  102  Ga. 
293- 

Missouri. — Carrington  v.  St.  Louis,  89  Mo. 
208,  58  Am.  Rep.  108. 

New  York.  —  Rehberg  v.  New  York,  91  N. 
Y.  137,  43  Am.  Rep.  657;  Farley  v.  New  York, 
152  N.  Y.  222,  57  Am.  St.  Rep.  511. 

See  also  McGaffigan  v.  Boston,  149  Mass. 
289. 

10.  Columbus  v.  Ogletree,  96  Ga.  177;  Cason 
v.  Ottumwa,  102  Iowa  99;  Taylcr  v.  Ml.  Ver- 
non, 58  Hun  (N.  Y.)  384. 

So  it  was  held  that  notice  to  a  policeman 
was  notice  to  the  municipality  if  he  was 
charged  with  the  duly  of  reporting  defects  or 
obstructions  in  the  highway  or  if  his  habit  of 
so  doing  was  recognized  by  the  authorities. 
Looney  v.  Joliet,  49  111.  App.  621;  Twogood  v. 
New  York,  102  N.  Y.  216. 

The  municipality  cannot  avoid  liability  by 
the  fact  that  an  ordinance  required  police  offi- 
cers to  report  defects,  and  that  the  defect 
which  caused  the  injury  was  not  reported. 
Goodfellow  v.  New  York,  100  N.  Y.  15. 

11.  To  Citizen.  —  Bill  v.  Norwich,  39  Conn. 
222;  Kenyon  v.  Indianapolis,  1  Wils.  (Ind.) 
129;  Cramer  v.  Burlington,  39  Iowa  512;  Don- 
aldson v.  Boston,  16  Gray  (Mass.)  508. 

In  Maine  it  was  formerly  held  that  knowl- 
edge by  individual  inhabitants  of  a  town  of  a 
defect  in  a  road  was  notice  10  the  town. 
Springer  v.  Bowdoinham,  7  Me.  442;  French 
v.  Brunswick,  21  Me.  29,  38  Am.  Dec.  250; 
Tuell  v.  Paris,  23  Me.  '556;  Mason  v.  Ells- 
worth, 32  Me.  271.  But  this  rule  no  longer 
prevails  under  the  statutory  requirement  as  to 
notice  to  officers.  Rogers  v.  Shirley,  74  Me.  144. 

12.  To  Employee.  —  Rich  v.  Rockland,  87  Me. 
188;  Monies  v.  Lyon,  119  Mass.  273;  Foster  v. 
Boston,  127  Mass.  290. 

13.  Atlanta  v.  Buchanan,  76  Ga.  585;  Smith 
v.  Pella,  86  Iowa  236;  Garmany-z>.  Gainesv  ille, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  730,  3 
Am.  Neg.  Rep.  292. 

14.  De  Facto  Officer.  —  Pease  v.  Parsonsfield, 

92  Me.  345;  McSherrv  v.  Canandaigua,  129  N. 
Y.  612. 

15.  Notice  to  Officer  Before  Election.  —  Lohr  v. 

Philipsburg,  156  Pa.  St.  246. 
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(2)  Implied  or  Constructive  Notice — (a)  In  General.  —  Unless  actual  notice  is 
required  by  statute  1  or  by  charter  provisions,2  notice  of  existing  defects  to 
the  municipality  may  be  implied,  this  implication  being  based  sometimes  on 
the  conclusive  presumption  that  the  municipality  has  exercised  proper  and 
reasonable  diligence  to  discover  the  defects,  and  sometimes  on  the  theory  that 
it  has  been  culpably  negligent  in  not  employing  such  diligence,  the  effect 
being  the  same,  however,  whichever  one  of  these  two  theories  is  adopted ;  5 
and  it  is  said  that  notice  should  be  imputed  to  the  municipality  if  the  defect 
is  a  matter  of  public  notoriety  and  is  well  known  by  almost  every  one  who 
travels  on  the  highway.4 

(b)  Time  of  Existence  of  Defect.  —  The  chief  consideration  in  determining 
whether  such  notice  should  be  implied  is  the  time  during  which  the  defect  has 
existed,  since  this  determines  to  a  great  extent  whether  the  municipality  had 
an  opportunity  to  notice  it.5    So  notice  of  the  defect  has  been  held  to  be 


1.  Actual   Notice  Required  by    Statute. —  In 

Main?  the  present  statute  (Stat.  1883,  c.  18, 
§  80)  requires  "  twenty-four  hours'  actual  no- 
tice "  on  the  part  of  "  the  commissioners  of 
such  county,  or  the  municipal  officers,  high- 
way surveyors,  or  road  commissioners  of  such 
town."  Rogers  v.  Shirley,  74  Me.  144;  Welch 
v.  Portland,  77  Me.  384;  Haines  v.  Lewiston, 
84  Me.  18;  Pease  v.  Parsonsfield,  92  Me.  345. 
And  the  notice  must  be  of  the  actual  defect 
which  caused  the  injury,  noiice  of  another  de- 
fect or  of  the  existence  of  a  cause  likely  to 
produce  the  defect  not  being  sufficient.  Smyth 
v.  Bangor,  72  Me.  249;  Rogers  v.  Shirley,  74 
Me.  144;  Hurley  v.  Bowdoinham,  88  Me.  293; 
Pendleton  v.  Northport,  80  Me.  598;  Littlefield 
v.  Webster,  90  Me.  213.  See  also  Rogers  v. 
Shirley.  74  Me.  144.  But  such  notice  is  not 
necessary  when  the  defect  was  created  by  the 
municipal  officers.  Holmes  v.  Paris.  75  Me. 
559;  Buck  v.  Biddeford,  82  Me.  433.  Compare 
Rich  v.  Rockland,  87  Me.  188. 

2.  Actual  Notice  Required  by  Charter.  — 
Springfield  v.  Le  Claire,  49  111.  476;  McNally 
v.  Cohoes,  127  N.  Y.  350,  affirming  53  Hun  (N. 
Y.)  202;  Smith  v.  Rochester,  79  Hun  (N.  Y.) 
174;  Houston  v.  Isaacks,  68  Tex.  116;  Sulli- 
van v.  Oshkosh,  55  Wis.  508. 

3.  Implied  Notice  Sufficient  —  Connecticut.  — 
Manchester  v.  Hartford,  30  Conn.  121;  Cusick 
v.  Morwich,  40  Conn.  376;  Littlefield  v.  Nor- 
wich, 40  Conn.  406. 

Michigan.  —  Dotton  v.  Albion,  50  Mich.  129; 
Mo-jre  v.  Kcnockee  Tp.,  75  Mich.  332;  Camp- 
bell v.  Kalamazoo,  80  Mich.  65s. 

Minnesota.  —  Lindholm  v.  St.  Paul.  19  Minn. 
245. 

Mississippi.  —  Sigman  v.  Lundy,  66  Miss. 
522. 

New  Hampshire.  —  Howe*.  Plainficld,  41  N. 
H.  135- 

New  York.  —  Hover  v.  Barkhoof,  44  N.  Y. 
113-  Todd  v.  Troy,  61  N.  Y.  509. 

Virginia.  —  Noble  v.  Richmond,  31  Gratt. 
(Va.)  271,  31  Am.  Rep.  726. 

And  see  other  authorities  cited  in  this  sub- 
section. 

4.  Matter  of  Notoriety.  —  Elster  Sf-attlc,  18 
Wash.  304.  See  to  the  same  effect  Albrittin 
v.  Iluntsville,  60  Ala.  486,  31  Am.  Rep.  46; 
Whitfield  v.  Meridian,  66  Miss.  570,  14  Am. 
St.  Rep.  596. 

5.  Time  of  Existence  of  Defect  -  Alabama. — 
Birmingham  v.  Starr,  112  Ala.  98. 


Connecticut.  —  Bill  v.  Norwich,  39  Conn.  222. 
Delaware.  —  Pierce  v.  Wilmington,  2  Marv. 
(Del.)  306. 

Georgia.  —  Atlanta  v.  Perdue,  53  Ga.  607; 
Enrightw.  Atlanta,  78  Ga.  288;  Griffin  v.  John- 
son, 84  Ga.  279. 

Illinois.  —  Chicago  v.  Major,  18  111.  349,  68 
Am.  Dec.  553;  Springfield  v.  Doyle,  76  111.  202; 
Schmidt  v.  Chicago,  etc.,  R.  Co.,  83  111.  405; 
Chicago  v.  Dalle,  115  111.  386;  La  Salle  v. 
Porterfield,  138  111.  114;  Hogan  v.  Chicago,  168 
111.  551,  reversing  59  111.  App.  446;  Joliet  v. 
Johnson.  177  111.  17S,  affirming-  71  111.  App.  423; 
La  Salle  v.  Porterfield,  138  111.  114. 

Indiana.  —  Indianapolis  v.  Scott,  72  Ind.  196; 
Logansport  v.  Justice,  74  Ind.  378,  39  Am. 
Rep.  79;  Evansville  v.  Wilter,  86  Ind.  414; 
Porter  County  v.  Dombke,  94  Ind.  72;  Indian- 
apolis 1.  Murphy,  91  Ind.  3S2;  Spiceland 
Alier,  98  Ind.  467;  Michigan  City  v.  Boeckling, 
122  Ind.  39. 

Iowa.  —  Rice  v.  Des  Moines,  40  Iowa  641; 
Barker  v.  Perry,  67  Iowa  146. 

Kansas.  —  Atchison  v.  King,  9  Kan.  550. 
Massachusetts.  —  Olson    v.    Worcester,  142 
Mass.  536;  Noyes  v.  Gardner,  147  Mass.  505; 
Reed  v.  Northfield,  13  Pick.  (Mass.)  94,  24  Am. 
Dec.  662. 

Michigan. — Alberts  -'.  Vernon,  96  Mich.  549: 
Handy  v.  Meridian  Tp.,  114  Mich.  454. 

Minnesota. — Cleveland  v.  St.  Paul,  18  Minn. 
279;  Gude  v.  Mankato,  30  Minn.  256. 

Missouri.  —  Yocum  v.  Trenton,  20  Mo.  App. 
489:  Shipley  v.  Bolivar,  42  Mo.  App.  401; 
Bonine  v.  Richmond,  75  Mo.  437;  Barr  r.  Kan- 
sas City,  105  Mo.  550;  Richardson  v.  Marce- 
line,  73  Mo.  App.  360,  I  Mo.  App.  Rep.  61. 

Nebraska.  —  Lincoln  v.  Woodward,  19  Neb. 
259;  Lincoln  v.  Smith,  28  Neb.  762. 

New  Hampshire.  —  Howe  v.  Plainficld,  41  N. 
H.  135. 

New  York.  —  Requa  v.  Rochester,  45  N.  Y. 
129,  6  Am.  Rep.  52;  Divcny  7.  Elmira,  51  N. 
Y.  506;  Hume  v.  New  York,  74  N.  Y.  264; 
Saulsbury  v.  Ithaca,  94  N.  Y.  27.  46  Am.  Rep. 
122;  Kunzp.  Troy,  104  N.  Y.  344,  58  Am.  Rep. 
508;  Pomfrey  v.  Saratoga  Springs,  104  N.  Y. 
459;  Farley  v.  New  York,  152  N.  Y.  222,  57 
Am.  St.  Rep.  511;  Mosev  v.  Trov,  61  Barb. 
(N.  Y.)  5R1 ;  Rei'nhard  V.  New  York,  2  Daly  (N. 
Y.)  243;  Kirk  v.  Homer.  77  Hun  (N.  Y.)  459. 

Pennsylvania.  —  McLaughlin   r.    Corry,  77 
Pa.  St.  109,  18  Am.  Rep.  432;  Fee  v.  Colum- 
bus, 168  Pa.  St.  382. 
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rightfully  imputed  to  the  municipality  when  the  defect  had  existed  for  a 
period  of  a  year  or  more,1  or  of  a  month  or  more,2  of  a  part  of  a  month 
iye.it  or  than  a  week,3  or  of  less  than  a  week  and  more  than  a  day.4  Gen- 
erally, when  the  defect  has  existed  a  day  or  less,  notice  has  not  been  implied.5 
Dofect  Not  Continuous.  —  Though  the  defect  or  obstruction  is  not  absolutely 


Utah. 


Naylor  v.  Salt  Lake  City,  9  Utah 


491. 


Virginia.  —  Moore  v.  Richmond,  85  Va.  538; 
Lynchburg  v.  Wallace,  95  Va.  640. 

Wisconsin. — Goodno  v.  Oshkosh,  28  Wis. 
300;  Colby  v.  Beaver  Dam,  34  Wis.  285;  West 
t.  Eau  Claire,  89  Wis.  31;  Cooper  v.  Mil- 
waukee, 97  Wis.  458. 

1.  Time  Sufficient  to  Sustain  Implication  of  No- 
tice —  Defect  Existing  a  Year  or  More  —  Illinois. 
—  Galesburg  v.  Higley,  61  111.  287;  Aurora  v. 
Hillman,  90  111.  61. 

Kentucky.  —  Newport  v.  Miller,  93  Ky.  22. 

Massachusetts.  —  Lyman  v.  Hampshire 
County,  140  Mass.  311;  Whitfield  v.  Merid- 
ian, 66  Mass.  570,  14  Am.  St.  Rep.  596. 

New  York.  —  Rankert  v.  Junius,  25  N.  Y. 
App.  Div.  470;  Diamond  v.  Brooklyn,  (Supm. 
Ct.  Gen.  T.)  36  N.  Y.  Supp.  97;  Bullock  v. 
Durham,  64  Hun  (N.  Y.)  380;  Lane  v.  Han- 
cock, 67  Hun  (N.  Y.)  623;  Beltz  v.  Yonkers,  74 
Hun  (N.  Y.)  73;  Goodfellovv  v.  New  York,  100 
N.  Y.  15. 

Wisconsin.  —  Barstow  v.  Berlin,  34  Wis.  357; 
Laue  v.  Madison,  86  Wis.  453. 

2.  Defect  Existing  a  Month  or  More  —  Connecti- 
cut. —  Davis  v.  Guilford,  55  Conn.  351. 

Delaware.  —  Robinson  v.  Wilmington,  8 
Houst.  (Del.)  409. 

Illinois. — Chicago  v.  Crooker,  2  111.  App. 
279. 

Indiana.  —  Indianapolis  v.  Murphy,  91  Ind. 
382. 

Iowa.  —  Waud  v.  Polk  County,  83  Iowa  617. 
Massachusetts.  —  Purple   v.  Greenfield,  138 
Mass.  1. 

Michigan.  — Tice  v.  Bay  City,  84  Mich.  461. 
Minnesota. — Moore  v.  Minneapolis,  19  Minn. 
300. 

Missouri.  —  Yocum  v.  Trenton,  20  Mo.  App. 
489;  Market  v.  St.  Louis,  56  Mo.  189;  Maus  v. 
Springfield,  101  Mo.  613,  20  Am.  St.  Rep. 
634- 

New  York.  —  Pettengill  v.  Yonkers,  116  N. 
Y.  558,  15  Am.  St.  Rep.  442;  Pettengill  v. 
Olean,  65  Hun  (N.  Y.)  624,  20  N.  Y.  Supp.  367, 
affirmed  \\x  N.  Y.  573;  McVee  v.  Watertown, 
92  Hun  (N.  Y.)  306. 

Wisconsin.  —  Schuenke  v.  Pine  River,  84 
Wis.  669. 

So  notice  was  properly  imputed  where  an 
excavation  defectively  filled  had  existed  in  a 
street  for  seven  weeks,  Rosenberg  v.  Des 
Moines,  41  Iowa  415;  and  where  a  hole  in  a 
sidewalk  had  existed  for  several  months, 
Montgomery  v.  Wright,  72  Ala.  411,  47  Am. 
Rep.  422;  Hall  v.  Fond  du  Lac,  42  Wis.  274; 
ared  where  half  a  dozen  holes  six  inches  in 
diameter  had  existed  from  April  to  July, 
Frankfort  v.  Coleman,  19  Ind.  App.  368;  and 
■where  a  billboard  weighing  one  hundred  and 
forty  pounds  was  allowed  to  stand  for  four  or 
§ve  months  near  the  sidewalk  without  any 
lastening  to  prevent  its  being  blown  down, 
Cason  v.  Ottumwa,  102  Iowa  99. 

3.  Defect   Existing  Between  a  Week  and  a 


Bloomington  v.  Annett,  16 
1.  Cedar  Rapids,  103  Iowa 


Month  —  Illinois.  — 
111.  App.  199. 

Iowa.  —  Baxter 
599- 

Massachusetts.  —  Fortin  v.  Easthampton,  145 
Mass.  196. 

New  York.  —  Smid  v.  New  York,  49  N.  Y. 
Super.  Ct.  126;  Foels  v.  Tonawanda,  75  Hun 
(N.  Y.)  363. 

Texas.  —  Palestine  v.  Hassell,  15  Tex.  Civ. 
App.  519. 

So  notice  was  imputable  where  a  defect  vis- 
ible ten  or  fifteen  feel  away  had  existed  for 
four  weeks,  Ronn  v.  Des  Moines,  78  Iowa  63; 
and  where  a  hole  in  a  plank  crossing  in  a  fre- 
quented street  had  existed  for  two  weeks, 
Dempsey  v.  Rome,  94  Ga.  420.  And  so  a  city 
was  held  not  to  be  free,  as  a  matter  of  law, 
from  liability  when  it  failed  to  discover  that 
the  cover  of  a  coal  hole  would  tip  up  when 
stepped  upon,  where  such  condition  had  lasted 
for  two  weeks  in  a  sidewalk  much  traveled 
upon.  L'Herault  v.  Minneapolis,  69  Minn. 
261. 

4.  Defect  Existing  Less  than  a  Week.  —  Weed 
v.  Ballston  Spa,  76  N.  Y.  329. 

So  notice  was  held  to  be  imputable  when 
from  2  o'clock  P.  m.  to  3  o'clock  p.  m.  on  the 
next  day  a  dead  horse  was  lying  in  the  street, 
Chicago  v.  Hoy,  75  111.  530;  and  when  for  two 
or  three  days  a  guard  was  absent  from  a  long 
existent  and  dangerous  excavation  in  a  side- 
walk, Salina  v.  Trosper,  27  Kan.  544;  or  where 
for  several  days  a  hole  remained  in  the  side- 
walk on  a  much  frequented  street,  Murphys- 
boro  a.  O'Riley,  36  111.  App.  157;  and  when  a 
rope  was  hung  for  two  or  three  days  across  a 
crowded  thoroughfare,  Chicago  v.  Fowler,  60 
111.  322. 

5.  Defect  Existing  One  Day  or  Less.  —  So  notice 
to  the  municipality  was  not  imputed  when  a 
snowbank  had  existed  for  one  dav  in  a  country 
road,  Dorn  v.  Oyster  Bay,  84  Hun  (N.  Y.)  510; 
when  a  sidewalk  was  in  proper  condition  on 
the  day  before  the  accident  caused  by  a  defect 
therein,  Jackson  v.  Boone,  93  Ga.  662;  Dittrich 
v.  Detroit,  98  Mich.  245;  where  a  small  hole 
in  a  country  road  had  been  there  for  eight 
hours,  Carroll  v.  Allen,  20  R.  I.  541;  and 
where  the  defect  had  existed  but  five  hours, 
McGregor  v.  Harwich  Tp.,  29  Can.  Sup.  Ct. 
443;  Klatt  v.  Milwaukee,  53  Wris.  196,  40  Am. 
Rep.  759;  an  hour  or  two,  Butler  v.  Oxford,  69 
Miss.  618;  Stoddard  v.  Winchester,  154  Mass. 
149,  26  Am.  St.  Rep.  223;  Theissen  v.  Belle 
Plaine,  81  Iowa  118;  or  only  fifteen  minutes, 
Chapman  v.  Macon,  55  Ga.  566;  Sikes  v.  Man- 
chester, 59  Iowa  65. 

But  notice  was  held  to  be  imputable  to  the 
municipality  where  a  cellar  door  was  left  open 
for  three  hours  in  a  much  traveled  street,  Car- 
rington  v.  St.  Louis,  89  Mo.  208,  58  Am.  Rep. 
108;  and  where  a  pile  of  dirt  was  left  in  the 
street  for  ten  hours,  Parsons  v.  Manchester, 
67  N.  H.  163.  See  also  Stone  v.  Charlestown, 
114  Mass.  214. 
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continuous,  but  is  the  result  of  a  frequently  repeated  unlawful  act,  the  munici- 
pality may  be  affected  with  notice  as  if  the  defect  were  continuously  existent.1 

(c)  Character  of  Highway.  —  The  character  of  the  highway  as  to  the  frequency 
of  use  is  also  to  be  considered,  it  being  stated  that  the  same  diligence  to  look 
out  for  defects  is  not  required  in  a  country  road  as  in  a  crowded  city  street.2 

(d)  Character  of  Defect.  —  The  character  of  the  defect,  as  being  plainly  visible 
or  the  reverse,  is  also  to  be  considered  in  connection  with  the  time  of  its  exist- 
ence,3 and  if  the  defect  is  entirely  of  a  latent  character  the  municipality  will 
not,  in  the  absence  of  special  circumstances,  be  charged  with  notice  of  its 
existence.4 

(e)  Structures  Liable  to  Decay.  —  It  has  been  held  that  a  municipality  is  charge- 
able with  notice  of  the  liability  to  deterioration  or  decay  of  a  wooden  structure 
in  the  highway,5  such  as  a  sidewalk,0  a  rule  which  has  been  frequently  applied 


1.  Repetition  of  Unlawful  Acts.  —  Augusta 
v.  Hafers,  61  Ga.  48,  34  Am.  Rep.  95;  Mc- 
Garfigan  v.  Boston,  149  Mass.  289;  Davis  v. 
Corry,  154  Pa.  St.  598. 

So  the  municipality  was  held  to  be  affected 
with  notice  of  a  long-continued  habit  of  leav- 
ing a  cellar  door  in  the  highway  open  at  fre- 
quent intervals.  Chapman  v.  Macon,  55  Ga. 
566. 

2.  Character  of  Highway  —  District  of  Colum- 
bia.—  Woodbury  v.  District  of  Columbia,  5 
Mackey  (D.  C.)  127. 

Illinois.  —  Decatur  v.  Besten,  169  111.  340. 

Massachusetts.  —  Noyes  v.  Gardner,  147 
Mass.  505;  Welsh  v.  Annesbury,  170  Mass. 
437- 

Minnesota. — Moore  v.  Minneapolis,  19  Minn. 
300:  L'Herault  v.  Minneapolis,  69  Minn.  261. 

Missouri. — Carrington  v.  St.  Louis.  89  Mo. 
208,  58  Am.  Rep.  108. 

New  Hampshire. —  Parsons  v.  Manchester, 
67  N.  H.  163. 

New  York.  —  Lane  v.  Hancock,  142  N.  Y. 
510. 

Pennsylvania.  —  Fritsch  v.  Allegheny,  91  Pa. 
St.  226;  Otto  Tp.  v.  Wolf,  106  Pa.  St.  608. 

Rhode  Island.  —  Carroll  v.  Allen,  20  R.  I. 
541. 

Texas.  —  Klein  v.  Dallas,  71  Tex.  280. 
Wisconsin.  —  Hall  v.  Fond  du  Lac,  42  Wis. 
274. 

3.  Character  of  Defect.  —  Woodbury  v.  District 
of  Columbia,  5  Mackey  (D.  C.)  127;  Noyes  v. 
Gardner,  147  Mass.  505;  Welsh  v.  Amesbury, 
170  Mass.  437;  Klein  v.  Dallas,  71  Tex.  280. 
And  see  cases  cited  supra,  this  section  and  sub- 
section, Time  0/  Existence  of  Defect. 

4.  Latent  Defects.  —  Wakeham  v.  St.  Clair 
Tp.,  91  Mich.  15;  Jackson  v.  Pool,  91  Tenn. 
450;  Brown  v.  Mt.  Holly,  69  Vt.  3(4. 

In  Duncan  v.  Philadelphia,  173  Pa.  St.  550, 
51  Am.  St.  Rep.  780,  it  was  stated  that  the 
municipality  is  not  chargeable  with  notice  of 
a  defect  not  discoverable  without  removing 
and  examining  objects  apparently  in  place. 
But  see  infra,  this  section  and  subsection, 
Stria  lures  liable  to  Decay. 

Sinking  of  Ground.  —  So  the  municipality  has 
been  held  not  to  be  liable  for  injuries  caused 
by  the  sinking  of  ground  in  the  highway,  the 
liability  of  this  to  occur  not  appearing  on 
the  surface.  Rochcfort  v.  Attlcborough,  154 
Mass.  140.  26  Am.  St.  Rep.  221;  Stoddard  :•. 
Winchester,  154  Mass.  149,  26  Am.  St.  Rep. 
223;  Pltzpatrick  v.  Darby,  184  Pa.  St.  645; 
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Dixon  v.  San  Antonio,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  359;  Prindle  v.  Fletcher,  39 
Vt.  255;  Brown  v.  Mt.  Holly,  69  Vt.  364. 

Loose  Cover  of  Coal  Hole.  —  Nor  is  a  munici- 
pality liable  for  injuries  caused  by  the  loose- 
ness of  the  cover  of  a  coal  hole  unless  there  is 
something  apparent  on  the  surface  to  call  the 
attention  of  the  officials  to  its  condition. 
Hanscom  v  Boston,  141  Mass.  242;  Cooper  v. 
Milwaukee,  97  Wis.  45S.  Compare  McGaffigan 
v.  Boston,  149  Mass.  289. 

5.  Notice  of  Decay.  —  Williams  v.  Louisiana 
Electric  Light,  etc.,  Co.,  43  La.  Ann.  295. 

Of  Covering  over  Well.  —  The  District  of 
Columbia  was  held  liable  for  injuries  caused 
by  the  giving  way,  through  decay,  of  a  wooden 
platform  placed  over  a  well  located  on  a  pub- 
lic highway,  the  platform  being  covered  with 
a  brick  pavement  level  with  the  sidewalk  and 
it  having  remained  in  that  condition  without 
examination  for  nine  years.  Sherwood  v. 
District  of  Columbia,  3  Mackey  (D.  C.)  276,  51 
Am.  Rep.  77C. 

Of  Tree  in  Highway.  —  See  Vosper  v.  New 
York,  49  N.  Y.  Super.  Ct.  296;  Jones  v.  Greens- 
boro, 124  N.  Car.  310.  See  also  supra,  this 
section.  Defects  Involving  liability — Falling 
Objects. 

6.  Of  Sidewalk — Colorado.  —  Denver  v.  Dean, 
10  Colo.  375,  3  Am.  St.  Rep.  594. 

Georgia.  —  Atlanta  v.  Buchanan,  76  Ga.  585. 
Illinois.  —  Joliet  v.  McCranev,  49  111.  App. 
381. 

Indiana.  —  Indianapolis  v.  Scott,  72  Ind.  196. 
Iowa.  —  Weber  v.  Creston,  75  Iowa  16. 
Minnesota.  —  Furnelt  v.  St.  Paul,  20  Minn. 
117. 

See  also  Lambert?'.  Pembroke,  66  N.  II.  280. 
Contra.  —  Hembling  v.  Grand  Rapids,  99 
Midi.  292;  Jackson  v.  Pool,  91  Tenn.  450. 

In  Lohr  v.  Philipsburg,  156  Pa.  St.  246,  165 
Pa.  St.  109,  it  was  decided  that  a  borough  is 
not  obliged  to  seek  for  defects  resulting  from 
decay  in  a  walk  erected  by  the  abutting 
owner,  distinguishing  Rapho  Tp.  7..  Moore, 
68  Pa.  St.  404,  8  Am.  Rep.  202,  on  the  ground 
that  in  that  case  the  duty  of  maintaining  the 
structure  (a  bridge)  was  primarily  on  the 
municipality. 

Illustration  of  Rule.  —  A  city  whose  officers 
knew  that  the  general  condition  of  a  walk  was 
such  that  from  mere  decay  an  accident  was 
liable  to  happen  was  held  to  be  negligent  in 
neglecting  to  repair,  although  the  authorities 
had  no  actual  knowledge  of  the  looseness  of 
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in  the  case  of  wooden  bridges  on  highways.1 

(f)  Defects  Noticed  by  Persons  Passing.  —  It  has  been  held  in  a  number  of  cases 
that  the  municipality  cannot  be  charged  with  notice  of  the  defect  unless  it  is 
so  palpable  as  to  attract  the  attention  of  persons  in  the  habit  of  passing  along 
the  highway  at  that  point.2  The  question,  however,  is  said  to  be,  not 
whether  all  passers  noticed  the  defect,  but  whether  it  was  noticeable,3  and  in 
one  or  two  cases  it  is  stated  that  a  municipality  must  exercise  greater  dili- 
gence than  mere  passers-by,  and  therefore  is  not  exempt  from  liability  merely 
because  they  would  not  have  discovered  the  defect.'* 

(g)  Generally  Defective  Condition  of  Highway.  — ■  The  fact  that  the  municipality  has 
notice  that  the  highway  at  a  particular  point  is  generally  defective  will  affect 
it  with  knowledge  of  particular  defects  therein  at  that  point,5  provided  the 
general  defect  is  of  the  same  general  character  as  the  particular  one  which 
causes  the  accident,  or  the  latter  is  a  usual  concomitant  of  the  former. e  But 
a  mere  notice  to  a  city  that  one  has  been  injured  by  a  defect  in  a  highway, 
without  any  statement  as  to  the  character  or  location  thereof,  will  not  render 
it  liable  for  a  subsequent  accident  at  that  point  as  having  notice  of  the 
defect.7 

(h)  Notice  of  Other  Defects.  - —  Notice  of  a  defect  which  has  been  removed  will 
not  charge  the  municipality  with  notice  of  a  similar  one  occurring  in  the  same 
place,8  nor  will  knowledge  of  a  defect  of  a  different  character  charge  the 
municipality  with  notice  ;  9  but  where  the  town  authorities  had  an  opportunity 
to  perceive  the  defect  while  repairing  another  defect,  they  were  held  to  be 
chargeable  with  notice.10  Notice  of  a  defect  is,  moreover,  sufficient  to  charge 
the  municipality  with  notice  of  a  particular  danger  arising  therefrom.11 


the  particular  plank  which  occasioned  ihe  in- 
jury.   Shaw  v.  Sun  Prairie,  74  Wis.  108. 

1.  Notice  of  Decay  of  Bridge.  —  See  the  title 
Bridges,  vol.  4,  p.  945,  note. 

2.  Sufficiency  to  Attract  Notice  of  Passers  — 
Io~.ua.  —  Doulon  v.  Clinton,  33  Iowa  397; 
Broburg  v.  Des  Moines,  63  Iowa  523,  50  Am. 
Rep.  756. 

Michigan.  — Tice  v.  Bay  City,  84  Mirh.  465; 
McGrail  v.  Kalamazoo,  94  Mich.  52. 

New  York.  —  Riley  v.  Eastchester,  18  N.  Y. 
App.  Div.  94. 

Pennsylvania.  —  Otto  Tp.  v.  Wolf,  106  Pa. 
St.  608;  Burns  v.  Bradford,  137  Pa.  St.  361; 
Lohr  v.  Philipsburg,  165  Pa.  St.  109;  Fee  v. 
Columbus,  168  Pa.  St.  382. 

Tennessee.  —  Poole  v.  Jackson,  93  Tenn.  62. 

3.  Rosevere  v.  Osceola  Mills,  169  Pa.  St.  555. 

4.  Greater  Diligence  Required  of  Municipality 
than  of  Passers. —  Looney  v.  Joliet,  49  111.  App. 
622;  Squires  v.  Chillicothe,  89  Mo.  226. 

5.  General  Disrepair  of  Highway  —  United 
States.  —  Osborne  v.  Detroit,  32  Fed.  Rep. 
36. 

Illinois.  —  Brownlee  v.  Alexis,  39  III.  App. 
135- 

Iowa.  —  Ruggles  v.  Nevada,  63  Iowa  185; 
Armstrong  v.  Ackley,  71  Iowa  76;  Munger  v. 
Waterloo,  83  Iowa  559;  Smith  v.  Des  Moines, 
84  Iowa  6S5;  Aryman  v.  Marshalltown,  90 
Iowa  350;  Ledgerwood  v.  Webster  City,  93 
Iowa  726;  Riley  Iowa  Falls,  83  Iowa  761; 
Faulk  v.  Iowa  County,  103  Iowa  442. 

Massachusetts.  —  Noyes  v.  Gardner,  147 
Mass.  505. 

Michigan.  —  Campbell  v.  Kalamazoo,  80 
Mich.  655,  distinguishing  Dundas  v.  Lansing, 
75  Mich.  499,  13  Am.  St.  Rep.  457,  and  Tice 
v.  Bay  City,  78  Mich.  209;  O'Neil  v.  West 
Branch,  81  Mich.  546;  Fuller  v.  Jackson,  92 


Mich.   197;    Edwards  v.    Three    Rivers,  102. 
Mich.   153;    Moore  v.  Kalamazoo,  109  Mich. 
176. 

Minnesota. — Gude  v.  Mankato,  30  Minn. 
256. 

North  Dakota.  —  Chacey  v.  Fargo,  5  N.  Dak. 
175. 

Wisconsin.  —  Weisenberg  v.  Appleton,  26 
Wis  58,  7  Am.  Rep.  39;  Ripon  v.  Bitlel,  30 
Wis.  614;  Shaw  v.  Sun  Prairie,  74  Wis.  105; 
Barrett  V.  Hammond,  87  Wis.  654. 

6.  Fuller  v.  Jackson,  82  Mich.  480;  Shelby 
i:  Clagett,  46  Ohio  St.  549. 

7.  Notice  of  Prior  Accident.  —  Rogers  v.  Orion, 
116  Mich.  324. 

8.  Notice  of  Previous  Defect  in  Same  Place.  — 
Carter  v.  Monticello,  68  Iowa  180;  Donaldson 
v.  Boston,  16  Gray  (Mass.)  510. 

9.  Defect  of  Different  Character.  —  Dundas  v. 
Lansing,  75  Mich.  499,  13  Am.  St.  Rep.  4571 
Fuller  v.  Jackson,  82  Mich.  480;  Shelby  v. 
Clagett,  46  Ohio  St.  549.  But  see  Dallas  v. 
McAllister,  (Tex.  Civ.  App.  1897)  39  S.  W. 
Rep.  173,  1  Am.  Neg.  Rep.  690,  where  a  city 
was  held  to  be  chargeable  with  notice  of  a  de- 
fect in  a  sewer  which  reasonable  diligence  in 
remedying  another  defect  in  the  sewer  would 
have  brought  to  its  notice. 

10.  Defect  Apparent  During  Repairs.—  W  heaton 
v.  Hadley,  131  111.  640. 

11.  Notice  of  Defect  as  Notice  of  Danger.  — 
Murphysboro  v.  O'Riley,  36  111.  App.  157;  Post 
v.  Boston,  141  Mass.  189;  Olson  v.  Worcester. 
142  Mass.  536. 

So  it  was  held  that  where  a  gully  which 
caused  the  accident  was  the  direct  result  of  a 
defect  in  a  sluice,  of  which  the  municipality 
had  long  known,  its  ignorance  of  the  existence 
of  the  gully  was  immaterial.  Brown  v.  Swan- 
ton,  69  Vt.  53. 
482  Volume  XV. 


Defective  and  Unsafe  Highways. 


HIGIIWA  YS. 


Notice  Preliminary  to  Suit. 


(i)  Question  for  Jury.  —  The  question  whether  notice  should  be  imputed  to  the 
municipality  is  generally  for  the  jury,1  and  it  has  been  held  error  to  instruct  it 
that  the  existence  of  the  defect  for  a  particular  time  constituted  notice.2 

(j)  Evidence.  —  Resolutions  or  reports  of  the  city  or  town  authorities  bearing 
upon  the  necessity  of  repairs  at  a  particular  point  or  ordering  them  to  be 
made  are  admissible  to  show  notice  of  the  defective  condition  of  the  highway 
at  that  point.3  And  likewise  complaints  to  the  council  of  the  condition  of 
the  highway  are  competent  for  this  purpose.4  By  the  weight  of  authority, 
evidence  that  another  person  had  previously  met  with  an  accident  as  a  result 
of  the  same  defect  is  admissible  to  show  the  length  of  time  the  road  had  been 
out  of  repair  as  bearing  on  the  question  of  notice,5  and  reasonable  presump- 
tions and  inferences  may  be  indulged  in  this  as  in  other  cases.6 

13.  Notice  Preliminary  to  Suit  —  a.  In  General.  —  A  statutory  requirement 
that  in  order  to  maintain  an  action  for  injuries  the  injured  person  shall  give 
notice  to  the  municipality  of  the  accident  and  the  cause  thereof  is  mandatory,7 


1.  Notice  Question  for  Jury  —  District  of 
Columbia.  —  District  of  Columbia  v.  Payne,  13 
App.  Cas.  (D.  C.)  500. 

Illinois. — Joliet  v.  Walker,  7  111.  App.  267; 
Chicago  v.  McCulloch,  10  111.  App.  459. 

Indiana.  —  Washington  v.  Small,  86  Ind. 
462;  Indianapolis  v.  Murphy,  91  Ind.  382; 
Aurora  v.  Bitner.  100  Ind.  396. 

Kansas.  —  Kansas  City  v.  Bradbury,  45  Kan. 
381,  23  Am.  St.  Rep.  731. 

Maine.  —  Bradbury  v.  Falmouth,  18  Me.  64; 
Bunker  v.  Gouldsboro,  81  Me.  188. 

Massachusetts.  —  Purple  v.  Greenfield,  138 
Mass.  i;  Fortin  v.  Easthampton,  145  Mass. 
196. 

Michigan.  —  Dotton  v.  Albion,  50  Mich.  129; 
Wakeham  v.  St.  Clair  Tp.,  91  Mich.  15. 

New  Hampshire.  —  Lambert  v,  Pembroke, 
66  N.  H.  280. 

New  York.  —  Avery  v.  Syracuse,  29  Hun 
(N.  Y.)  537;  Roach  v.  Ogdensburg,  91  Hun  (N. 
Y.)  9. 

Pennsylvania.  —  Otto  Tp.  v.  Wolf,  106  Pa. 
St.  608. 

Texas.  —  Klein  v.  Dallas,  71  Tex.  280. 

Vermont.  —  Brown  v.  Swanton,  69  Vt.  53. 

Wisconsin.  —  Sheel  v.  Appleton,  49  Wis.  125. 

Sufficiency  of  Evidence.  —  So  it  was  held  10  be 
a  question  for  the  jury  whether  the  city  had 
notice  of  the  dangerous  condition  of  a  side- 
walk, where  a  deep  excavation  therein  in  front 
of  a  building  in  course  of  erection  in  the  busi- 
ness part  of  the  city,  across  which  stringers 
for  a  new  sidewalk  had  been  laid,  had  been  in 
that  condition  for  several  weeks,  guarded  by 
a  small  scantling  resting  upon  a  box  and  a 
barrel,  and  for  several  hours  prior  to  the  acci- 
dent this  barrier  had  been  removed.  Sproul 
v.  Seattle,  17  Wash.  256. 

2.  Decatur  v.  Bestcn,  169  III.  340;  Collcy  v. 
Wcstbrook,  57  Me.  181,  2  Am.  Rep.  30. 

3.  Evidence  —  Resolutions  and  Reports  — 
Illinois.  —  Chicago  v.  Powers,  42  III.  169,89 
Am.  Dec.  418. 

Indiana.  —  Delphi  v.  Lowcry,  74  Ind.  520, 
39  Am.  Rep.  98. 

Iowa.  —  Hutler  v.  Malvern,  91  Iowa  397. 

Maine.  —  Bond  v.  Biddcford,  75  Me.  538. 

Michigan.  — Thompson  v.  Quincv,  83  Mich. 
173- 

Minnesota.  —  Erd  v.  St.  Paul,  22  Minn.  443. 
Nebraska.  —  Lincoln  v.  Smith,  28  Neb.  762. 


New  York.  —  Requa  v.  Rochester,  45  N.  Y. 
129,  6  Am.  Rep.  52. 

Contra.  —  Dudley  v.  Weston,  1  Met.  (Mass.) 
477;  Collins  v.  Dorchester,  6  Cush.  (Mass.) 
396.    Compare  Blake  v.  Lowell,  143  Mass.  296. 

4.  Complaints.  —  Trapnell  v.  Red  Oak  Junc- 
tion, 76  Iowa  744. 

5.  Other  Accidents  —  United  States.  —  District 
of  Columbia  v.  Armes,  107  U.  S.  519;  Osborne 
v.  Detroit,  32  Fed.  Rep.  36. 

Georgia.  —  Augusta  v.  Hafers,  61  Ga.  48,  34 
Am.  Rep.  95. 

Illinois.  —  Chicago  v.  Powers,  42  111.  169,  89 
Am.  Dec.  418. 

Indiana.  —  Delphi  v.  Lowery,  74  Ind.  521, 
39  Am.  Rep.  98. 

Iowa.  —  Moore  v.  Burlingion,  49  Iowa  136. 

Michigan.  —  Alberts  v.  Vernon,  96  Mich.  549. 

Minnesota.  —  Burrows  v.  Lake  Crystal,  61 
Minn.  357. 

Neiv  Hampshire.  —  Darling  v.  Westmore- 
land, 52  N.  H.  401,  13  Am.  Rep.  55. 

New  York. — Quinlan  v.  Utica,  11  Hun  (N. 
Y.)  217,  affirmed  74  N.  Y.  603. 

Vermont.  —  Kent  v.  Lincoln,  32  Vt.  591. 

Washington.  —  Elster  v.  Seattle,  18  Wash. 
304. 

Contra  —  Massachusetts.  —  Collins  v.  Dor- 
chester, 6  Cush.  (Mass.)  396;  Blair  v.  Pelham, 
118  Mass.  420;  Aldrich  v.  Pelham,  1  Gray 
(Mass.)  510;  Kidder  v.  Dunstable,  11  Gray 
(Mass.)  342. 

And  see  Moore  7'.  Richmond,  85  Va.  538; 
Branch  v.  Libbcy,  78  Me.  321,  57  Am.  Rep.  810. 

As  to  the  admissibility  of  such  evidence  to 
show  the  defective  character  of  the  highway- 
see  infra,  this  section,  Evidence  as  to  Dcjcctive 
Condition  —  Experience  of  Others  at  Same  Place. 

6.  Presumptions  and  Inferences.  —  So  where  a 
coal  hole  was  open  in  the  morning,  and  also  at 
noon  at  which  time  a  person  fell  into  it,  it  was 
held  that  it  might  be  presumed  that  it  rc- 
mainedYipen  for  the  intervening  time,  so  as  to- 
charge  the  city  with  notice.  Stone  v.  Charles- 
town,  114  Mass.  214. 

And  the  fact  that  the  stump  which  caused 
the  accident  appeared  to  have  been  there  for  a 
long  lime  was  held  sufficient  to  cause  an  infer- 
ence that  the  defendant  had  notice  thereof. 
Tilton  v.  Wen  him,  172  Mass.  407. 

7.  Necessity  of  Notice  —  Colorado.  —  Cunning- 
ham v.  Denver,  23  Colo.  18,  58  Am.  St.  Rep.  212, 
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and  accordingly  the  municipality  has  no  power  to  waive  such  notice,1  and  the 
giving  of  the  notice  being  a  condition  precedent  to  the  action,  it  must  gen- 
erally be  alleged  in  the  complaint  or  declaration.8  The  notice  is  not  rendered 
unnecessary  by  the  fact  that  the  municipal  authorities  have  acquired  full 
information  as  to  the  accident  from  other  sources.3 

Direct  Act  of  Municipality.  —  It  has  been  decided  in  Wisconsin  that  the  notice  is 
not  required  when  the  injury  was  caused  by  the  direct  act  of  the  municipality.4 

Notice  to  Individuals.  —  A  requirement  of  notice  to  the  persons  obliged  by 
law  to  keep  a  highway  in  repair  does  not  necessitate  notice  to  an  individual 
sued  for  causing  a  defect  in  the  highway.5 

When  Death  Results  immediately  from  the  injury,  the  statutory  requirement 
has  been  held  in  Maine  not  to  apply,6  and  in  New  Hampshire  the  same  rule 
prevails,  irrespective,  apparently,  of  whether  the  death  is  immediate.7 

Questions  of  Law  and  Fact.  —  The  sufficiency  of  the  notice  is  a  matter  of  law  for 
the  court,8  while  the  question  whether  the  injury  was  received  at  the  place 
described  is  stated  to  be  a  question  for  the  jury.9 

b.  By  Whom  to  Be  Given.  —  A  requirement  that  "  any  person  "  injured 
shall  give  notice  includes  infants.10  The  notice  maybe  given  by  an  agent  or 
representative  of  the  person  injured,11  but  it  should  appear  in  whose  behalf  the 
claim  is  made.13 

c.  Sufficiency  —  (i)  Statement  of  Time  of  Injury.  —  A  requirement  that 
the  time  of  the  injury  be  stated  is  sufficiently  complied  with  by  stating  the 
day  on  which  it  occurred, 13  unless  the  particular  hour  is  in  some  way  material, 14 
but  the  year  must  be  stated,15  and  a  considerable  variation  between  the  time 
stated  and  the  actual  time  invalidates  the  notice.16 


Maine.  —  Greenleaf  v.  Norridgvvock,  82 
Me.  62. 

Massachusetts.  —  Shea  v.  Lowell,  132  Mass. 
187. 

New  Hampshire.  —  Sargent  v.  Gilford,  66  N. 
H.  543- 

New  York.  —  Borst  v.  Sharon,  24  N.  Y.  App. 
Div.  599. 

Vermont.  —  Babcock  v.  Guilford,  47  Vt.  519. 
Wisconsin.  —  Susenguch  v.  Rantoul,  48  Wis. 
334;  Sowle  v.  Tomah,  81  Wis.  349. 
And  see  other  cases  cited  infra. 

1.  Waiver.  —  Starling  v.  Bedford,  94  Iowa 
194;  Gay  v.  Cambridge,  128  Mass.  387;  Borst 
v.  Sharon,  24  N.  Y.  App.  Div.  599.  And  see 
Hoyle  v.  Putnam,  46  Conn.  56;  Veazie  v. 
Rockland,  68  Me.  511;  Hubbard  v.  Fayette,  70 
Me.  i2t;  Shea  v.  Lowell,  132  Mass.  187. 

Payment  of  Claim  Without  Notice  Mere  Gra- 
tuity.—  Accordingly  it  was  held  that  in  the 
absence  of  such  notice  of  the  claim,  a  vote  by 
the  town  to  pay  the  claim  was  the  giving  of  a 
mere  gratuity,  and  was  not  binding,  it  being 
beyond  the  powers  of  the  town.  Clark  v. 
Tremont,  83  Me.  426. 

2.  Allegation  in  Pleading.  —  Maddox  v.  Ran- 
dolph County,  65  Ga.  216;  Reining  r\ 
Buffalo,  102  N.  Y.  308;  Benware  v.  Pine  Val- 
Ievi  53  Wis.  527;  Wentworth  v.  Summit,  60 
Wis.  281;  Dorsey  v.  Racine,  60  Wis.  292. 
Contra,  Kent  v.  Lincoln,  32  Vt.  591. 

3.  Information  from  Other  Sources.  —  Gardner 
v.  New  London,  63  Conn.  267;  Crocker  v. 
Hartford,  66  Conn.  387. 

4.  Direct  Act  of  Municipality. —  Hughes  v. 
Fond  du  Lac,  73  Wis.  380. 

5.  Notice  to  Individual. —  Fisher  v.  Cushing, 
134  Mass.  374;  Stevenson  v.  Joy,  152  Mass.  45. 

6.  Effect  of  Death.  —  Perkins  v.  Oxford,  66 
Me.  545. 


7.  Clark  v.  Manchester,  62  N.  H.  577;  Jew- 
ett  v.  Keene,  62  N.  H.  701. 

8.  Question  of  Law  or  Fact.  —  Rogers  v.  Shir- 
ley, 74  Me.  144;  Chapman  v.  Nobleboro,  76 
Me.  427;  Shea  v.  Lowell,  132  Mass.  187. 

9.  Robin  v.  Bartlett,  64  N.  H.  426. 

10.  By  Whom  Notice  to  Be  Given. — Madden  v. 
Springfield,  131  Mass.  441. 

And  the  father  may  give  notice  for  his 
minor  child  when  the  statute  provides  that 
the  notice  may  be  given  by  the  person  injured 
or  by  any  other  person  "  in  his  behalf."  Tay- 
lor v.  Woburn,  130  Mass.  494. 

11.  By  Third  Person.  —  Ayer  v.  Somersworth, 
66  N.  H.  476,  where  a  statement  of  injuries  to 
one's  horse  was  held  to  be  properly  filed  by 
his  agent.  As  to  the  Massachusetts  statute 
expressly  so  providing,  see  Harris  v.  Newbury, 
128  Mass.  321,  and  the  next  preceding  note. 

As  to  notice  by  an  executor  or  administrator 
under  the  Massachusetts  statute,  see  Taylor 
v.  Woburn,  130  Mass.  494;  Nash  v.  South 
Hadley,  145  Mass.  105. 

12.  Hubbard  z.  Fayette,  70  Me.  121;  Keller 
v.  Winslow,  84  Me.  147;  McNulty  v.  Cam- 
bridge, 130  Mass.  275;  Roach  v.  Somerville, 
131  Mass.  189.  Compare  Teegarden  v.  Cale- 
donia, 50  Wis.  292,  where  a  notice  was  held  to 
be  sufficient  if  presented  by  the  person  in- 
jured, though  signed  by  his  attorneys,  who 
did  not  describe  themselves  as  such. 

13.  Statement  of  Time.  —  Lilly  v.  Woodstock, 
59  Conn.  219;  Madden  v.  Springfield,  131 
Mass.  441;  Sherry  v.  Rochester,  62  N.  H.  346; 
Holcomb  v.  Danby,  51  Vt.  428. 

14.  Donnelly  v.  Fall  River,  132  Mass.  299; 
Sherry  v.  Rochester,  62  N.  H.  346. 

15.  White  v.  Stowe,  54  Vt.  510. 

16.  Variance  as  to  Time. — Shaw  v.  Waterbury, 
46  Conn.  263,  where  the  notice  stated  that  the 
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(2)  Description  of  Place.  — The  statute  generally  requires  that  the  notice 
shall  describe  the  place  where  the  injury  was  received,  and  a  failure  to  comply 
therewith  prevents  recovery.1  Such  description  is  sufficient  if  it  will  enable 
the  municipal  authorities  to  ascertain  the  place  by  the  exercise  of  reasonable 
diligence.2  It  should  state  that  the  place  was  on  a  highway  within  the  par- 
ticular municipality,3  but  a  statement  that  it  was  on  a  named  highway,  with- 
out naming  the  particular  location  thereon,  is  not  sufficient.4  The  description 
may  be  by  reference  to  particular  buildings,5  or  it  may  be  by  a  reference  to 
another  highway  6  or  to  natural  objects,7  and  the  fact  that  the  monuments 
mentioned  are  unknown  to  the  town  officers  is  immaterial.8 

(3)  Description  of  Defect.  — The  statute  generally  requires  that  the  nature 
of  the  defect  shall  be  stated,9  and  the  same  requirement  is  involved  in  the 
provision  of  the  Massachusetts  statute  that  "  the  cause  of  the  injury  "  shall 
be  stated.1 0 

(4)  Description  of  Injuries.  — A  requirement  that  the  nature  of  the  injuries 


injury  occurred  on  April  16,  and  a  charge  that 
the  notice  was  sufficient  if  the  injury  occurred 
at  any  time  in  April  or  May  was  held  to  be 
error.  Compare  Sullivan  v.  Syracuse,  77  Hun 
(N.  Y.)  440,  where  a  variance  of  one  day  was 
held  to  be  immaterial. 

1.  Description  of  Place. —  Underhill  v.  Wash- 
ington, 46  Vl.  767,  and  cases  cited  infra. 

2.  Connecticut. — Shaw  v.  Waterbury,  46 
Cann.  263. 

Maine.  —  Chapman  v.  Nobleboro,  76  Me. 
427. 

New  Hampshire.  —  Home  v.  Rochester,  62 
N.  H.  347;  Carr  v.  Ashland,  62  N.  H.  665; 
Robin  v.  Bartlett,  64  N  H.  426. 

New  York.  —  Werner  v.  Rochester,  77  Hun 
(N.  Y.)  33;  Cross  v.  Elmira,  86  Hun  (N.  Y.) 
467. 

Vermont.  —  Fassett  v.  Roxbury,  55  Vt.  552. 

Wisconsin.  —  Fopper  v.  Wheatland,  59  Wis. 
623;  Weber  v.  Greenfield,  74  Wis.  234;  Wall 
v.  Highland,  72  Wis.  435. 

3.  White  v.  Stowe,  54  Vt.  510;  Farnsworth 
v.  Mt.  Holly,  63  Vt.  293. 

4.  Name  of  Highway  Insufficient.  —  Rogers  v. 
Shirley,  74  Me.  144;  Larkin  v.  Boston,  128 
Mass.  521;  Donnelly  v.  Fall  River,  130  Mass. 
115;  Post  v.  Foxborough,  131  Mass.  202;  Dal- 
ton  v.  Salem,  139  Mass.  91;  Babcock  v.  Guil- 
ford, 47  Vt.  519;  Sowle  v.  Tomah,  81  Wis.  349. 

Illustrations.  —  So  a  notice  that  the  defect 
was  in  a  sidewalk  between  two  streets  nearly 
two  hundred  feet  apart  was  held  to  be  insuffi- 
cient. Cronin  v.  Boston,  135  Mass.  1 10.  And 
so  of  a  notice  stating  that  the  injury  was  re- 
ceived on  the  road  between  two  towns  which 
Were  four  and  one-half  miles  apart,  Law  v. 
Fairfield,  46  Vi.  425;  and  where  the  accident 
was  located  in  certain  woods  which  extended 
along  the  road  for  a  mile  and  a  half,  Rogers 
v.  Shirley,  74  Mc.  144. 

5.  Reference  to  House. —  White  v.  Vassalbor- 
ough,  82  Me.  67;  Lowe  v.  Clinton,  133  Mass. 
526;  Pendergasl  v.  Clinton,  147  Mass.  402; 
Davis  v.  Rumney,  67  N.  H.  591;  Ranney  v. 
Sh'-ffield,  49  Vt.  191 ;  Harris  t.  Townshend,  56 
Vl.  716;  Salladay  v.  Dodpcville,  85  Wis.  318. 

6.  Reference  to  Other  Highway.  -  Sar^-nt 
Lynn,  138  Mass.  599;   McCabe  v.  Cambridge, 
134  Maps.  484. 

7.  Natural  Objects.  —  Welch  v.  Gardner,  133 
Mass.  529;  Mclendy  v.  Bradford,  50  Vt.  148; 
Wciting  v.  Millston,  77  Wis.  523. 
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8.  Monuments    Unknown    to    Authorities.  — 

Robin  v.  Bartlett,  64  N.  H.  426. 

Aider  of  Notice.  —  Where  the  best  practical 
description  of  the  place  was  given,  the  fact 
that  the  precise  defect  was  pointed  out  to  the 
supervisor  was  considered.  Sallady  v.  Dodge- 
ville,  85  Wis.  318.  See  also  Owen  v.  Ft. 
Dodge,  98  Iowa  281. 

But  a  statement  appended  to  the  notice  that 
the  plaintiff  will  point  out  10  the  authorities  the 
place  of  the  injury  will  not  cure  defects  in  the 
notice.    Biesiegel  v.  Seymour, 58  Conn.  43. 

9.  Nature  of  Defect. —  Biesiegel  v.  Seymour,. 
58  Conn.  43;  Hubbard  v.  Fayette,  70  Me. 
121. 

A  statement  that  the  defect  consisted  of  a- 
dangerous  embankment  has  been  held  to  be  a 
sufficient  compliance  with  such  requirement. 
Lilly  v.  Woodstock,  59  Conn.  219;  Manning  v~ 
Woodstock,  59  Conn.  224.  And  so  of  a  state- 
ment that  the  injury  was  caused  by  a  hole  into- 
which  the  wagon  fell.  Wieting  v.  Millston,  77 
Wis.  523. 

The  Vermont  Statute  providing  for  recovery 
in  case  of  injuries  on  a  highway  caused  by  a 
defect  in  a  culvert  requires  the  notice  to  point 
out  in  what  respect  the  culvert  was  insufficient 
and  out  of  repair.  See,  as  to  the  sufficiency  of 
a  notice  under  such  statute,  Farnsworth  v.  Mt. 
Holly,  63  Vt.  293;  Cook  v.  Barton.  66  Vt.  65. 

10.  Massachusetts  Statute.  —  Miles  v.  Lynn, 
130  Mass.  398;  Taylor  v.  Wobuin,  130  Mass. 
494;  Madden  v.  Springfield,  131  Mass.  441. 

As  to  the  sufficiency  of  the  statement  of  the 
cause  of  the  injury,  sec  McNulty  v.  Cam- 
bridge, 130  Mass.  275;  Savory  v.  Haverhill. 
132  Mass.  324;  Dalton  v.  Salem,  136  Mass. 
278;  Aston  v.  Newton,  134  Mass.  507,  45  Am. 
Rep.  347;  Fortin  v.  Easthampton,  142  Mass.. 
486. 

A  mere  statement  that  the  injury  was 
caused  by  a  defect  or  a  defective  construction 
or  condition  of  the  highway  is  not  sufficient- 
Dalton  v.  Salem,  131  Mass.  551;  Noonan 
Lawrence,  130  Mass.  161;  Madden  v.  Spring- 
field, 131  Mass.  441;  Roberts  v.  Douglas,  14a 
Mass.  129. 

In  New  York,  under  a  charter  provision 
similar  to  the  Massachusetts  statute,  it  was 
held  that  a  statement  that  the  injury  resulted 
from  a  defective  and  dangerous  sidewalk  was 
insufficient.  Paddock  v.  Syracuse,  61  Ilun 
(N.  Y.)  11. 
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be  specifie  1  must  be  complied  with,1  but  the  injury  need  not  be  described  in 
technical  terms  or  in  detail,2  and  the  naming  of  the  parts  of  the  body  injured 
seems  to  be  regarded  as  sufficient.3 

(5)  Statement  of  Purpose  of  Notice.  —  The  notice  need  not  expressly  state 
the  intention  to  hold  the  municipality  responsible,  unless  this  is  required  by  the 
statute,  1  but  it  should  show,  apparently,  that  it  is  intended  as  a  notice  for  the 
purpose  of  fixing  the  right  of  action.5 

(6)  Statement  of  Claim  for  Damages.  —  A  statutory  requirement  that  the 
person  injured  shall  set  forth  his  claim  for  damages  has  been  held  not  to 
require  a  statement  of  the  amount  claimed,  it  being  sufficient  if  the  sufferer 
states  that  he  makes  claim  for  damages;0  and  in  another  state  it  has  been 
licit!  that  such  a  requirement  does  not  prevent  recovery  of  a  sum  greater  than 
that  claimed,  if  the  injury  thereafter  appears  to  be  greater.7 

d.  Variance  Between  Notice  and  Proof.  —  The  notice  must  be  in 
accord  with  the  proof  as  regards  the  place  at  which  the  injury  was  received,8 
but  the  variance  must  be  material  to  affect  the  right  of  recovery.9  So  a  mis- 
take as  to  the  defect  causing  the  accident  may  prevent  recovery,10  but  such 
variance  likewise  must  be  material  to  have  any  effect.11 

4.  Stating  Purpose  of  Notice.  —  Taylor  v.  Wo- 

burn,  130  Mass.  494;  Savory  v.  Haverhill,  132 
Mass.  324. 

5.  Kenady  v.  Lawrence,  128  Mass.  318; 
Mooney  v.  Salem,  130  Mass.  402. 

6.  Amount  of  Damages.  —  Sawyer  v.  Naples, 
66  Me,  453;  Morgan  v.  Levviston,  91  Me.  566, 
distinguishing  Lord  v.  Saco,  87  Me.  231. 

7.  Noble  v.  Portsmouth,  67  N.  H.  183.  And 
see  Minick  v.  Troy,  83  N.  Y.  514. 

8.  Variance  as  to  Place  of  Injury.  —  Learned  v. 
New  York,  (Supm.  Ct.  Tr.  T.)  21  Misc.  (N. 
Y.)  601;  Weber  v.  Greenfield,  74  Wis.  234. 

9.  Sargent  v.  Lynn,  138  Mass.  599;  Donohue 
v.  Warren,  95  Wis.  367;  Doan  v.  Willow 
Springs,  101  Wis.  112. 

So  while  it  may  be  material  that  the  wrong 
side  of  the  street  was  named  as  the  place  of 
the  injury,  this  is  so  only  in  case  the  mistake 
does  not  appear  from  other  parts  of  the  de- 
scription. Cloughessey  v.  Waterbury,  51 
Conn.  405,  50  Am.  Rep.  38;  Shallow  v.  Salem, 
136  Mass.  136. 

Substantial  Correspondence.  —  A  statement 
that  one  was  injured  by  falling  on  the  side- 
walk near  a  certain  corner  was  held  to  be  sup- 
ported by  evidence  that  she  fell  sixty-five  feet 
away  from  the  corner.  Masters  v.  Troy,  50 
Hun  (N.  Y.)  485,  affirmed  123  N.  Y.  62S. 

And  a  notice  that  one  was  injured  "  just 
northerly  "  of  a  certain  point  was  supported 
by  evidence  that  the  injury  occurred  a  shorl 
distance  from  that  point  and  not  more  than 
fifteen  or  twenty  feet  northerly  of  it.  Coffin 
v.  Palmer,  162  Mass.  192. 

10.  Variance  as  to  Defect.  —  Benson  v.  Madi- 
son, 101  Wis.  312. 

So  a  notice  that  the  plaintiff  was  injured  by 
a  grating  is  not  sustained  by  proof  that  she 
was  injured  by  slipping  on  ice  and  falling  on 
the  grating.  McDougall  v.  Boston,  134  Mass. 
149. 

11.  McCabe  v.  Cambridge,  134  Mass.  484; 
Davis      Charlton,  140  Mass.  422. 

So  a  statement  that  the  injury  was  caused 
by  loose  stones  is  not  rendered  defective  by 
proof  that  the  accident  was  caused  by  a 
stone  partly  imbedded  in  the  ground.  Salla- 
day  v.  Dodgeville,  85  Wis.  318. 
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1.  Nature  of  Injuries. —  Bradbury  v.  Benton, 
69  Me.  194;  Low  v.  Windham,  75  Me.  113. 

Accordingly  a  statement  that  the  plaintiff 
received  "  severe  bodily  injuries  "  was  held  to 
be  insufficient.  Goodwin  v.  Gardiner,  84  Me. 
278. 

The  plaintiff  may,  however,  recover  for  all 
consequences  directly  resulting  from  the  in- 
juries specified.  Robin  v.  Bartlett,  64  N.  H. 
426;  Wadleigh  v.  Mt.  Vernon,  75  Me.  79. 

2.  Brown  v.  Southbury,  53  Conn.  212;  Lilly 
v.  Woodstock,  59  Conn.  219. 

In  Robin  v.  Bartlett,  64  N.  H.  426,  it  was 
said  that  the  notice  is  sufficient  in  this  regard 
if  it  gives  such  a  reasonably  complete  account 
of  the  injury  as  a  person  of  ordinary  intelli- 
gence is  capable  of  giving  and  naturally 
would  give  to  his  neighbor  whom  he  desired 
to  inform  as  to  the  part  of  his  person  in  which 
he  was  injured  and  the  extent  of  the  injury. 

Illustrations  of  Requirement.  —  So  in  Lilly  v. 
Woodstock,  59  Conn.  219,  a  description  of  the 
injuries  as  being  "  the  bruising,  wounding, 
and  laming  of  my  person  "  was  held  to  be 
sufficient;  distinguishing  the  case  of  Biesiegel 
s>.  Seymour,  58  Conn.  43,  in  which  a  notice 
stating  that  the  plaintiff's  mare  was  "  greatly 
bruised,  cul,  sprained,  and  lamed,  in  and  upon 
the  feet,  legs,  chest,  shoulders,  back,  and  other 
parts,  and  otherwise  injured,"  was  held  in- 
sufficient as  being  obviously  an  attempt,  not  to 
give  notice  of  the  nature  of  the  injury,  but  to 
hide  it  under  a  multiplicity  of  statements. 
See  also  Manning  v.  Woodstock,  59  Conn.  224. 

A  demand  for  damages  for  an  injury  to  the 
plaintiff's  horse  was  held  to  be  a  sufficient 
statement.  Blackington  v.  Rockland,  66  Me. 
332,  distinguished  in  Goodwin  v.  Gardiner,  84 
Me.  278. 

3.  Naming  Parts  of  Body.  —  White  v.  Vassal- 
borough,  82  Me.  67;  Robin  v.  Bartlett,  64  N. 
H.  426. 

A  contrary  view  has  obtained  in  Vermont 
under  a  statute  requiring  a  statement  of  the 

extent  "  of  the  injuries.  Nourse  v.  Victory, 
51  Vt.  275;  Perry  v.  Putney,  52  Vt.  533;  Pratt 
v.  Sherburne,  53  Vt.  370;  Fassett  v.  Roxbury, 
55  Vt.  552.  But  see  Willard  v.  Sherburne,  59 
Vt.  361. 
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Evidence  as  to  Defective  Condition. 


e.  Time  of  Giving  Notice.  —  A  statutory  provision  as  to  the  time  after 
the  accident  in  which  the  notice  must  be  given  must  be  complied  with,1  but 
the  statute  generally  provides  for  an  extension  of  such  time  in  case  the  person 
injured  is  mentally  or  physically  unable  to  give  the  notice.2 

f.  Mode  of  Service.  —  The  service  of  the  notice  is  regulated  by  statute, 
but  it  is  generally  regarded  as  sufficient,  provided  the  notice  reaches  the 
proper  officer  or  board  in  due  time,  though  it  first  passes  through  the  hands 
of  others.3 

14.  Evidence  as  to  Defective  Condition  —  a.  Experience  of  Others  at 
Same  Place.  —  Evidence  that  other  accidents  had  occurred  at  the  same  place 
is,  according  to  a  number  of  authorities,  admissible  to  show  that  the  highway 
was  defective  at  that  point,4  while  by  another  line  of  authorities,  in  accord- 
ance with  the  law  as  established  in  Massachusetts,  such  evidence  is  excluded 
as  tending  to  raise  a  collateral  issue.5    The  fact  that  others  passed  the  place 


A  Statement  of  the  Lack  of  a  Railing  is  not  in- 
sufficient though  another  defect  also  contrib- 
uted to  the  injury.  Ashborn  v.  Waterbury,  70 
Conn.  551;  Grogan  v.  Worcester,  140  Mass. 
227;  Qainn  v.  Sempronius,  33  N.  Y.  App. 
Div.  70. 

Variance  as  to  Time.  —  See  supra,  this  subsec- 
tion, Statement  of  Time  of  Injury. 

A  Massachusetts  Statute  (Stat.  1882,  c.  36) 
provides  that  an  inaccuracy  in  the  notice  shall 
not  invalidate  it  if  there  was  no  intention  to 
mislead  and  the  party  entitled  to  notice  was 
not  misled.  Canterbury  v.  Boston,  141  Mass. 
215;  Shallow  v.  Salem,  136  Mass.  136;  Young 
v.  Douglas,  157  Mass.  383.  But  such  statute 
will  not  validate  a  notice  which  makes  no 
attempt  to  designate  the  place  of  the  injury. 
Gardner  v.  Weymouth,  155  Mass.  595. 

Amendment  of  the  notice  afier  the  bringing 
of  suit  cannot  be  allowed.  Leonard  v.  Hath, 
61  N.  H.  67. 

1.  Time  of  Giving  Notice.  —  Veazie  v.  Rock- 
land, 68  Me.  511;  Mitchell  v.  Worcester,  129 
Mass.  525;  Ft.  Worth  v.  Shero,  16  Tex.  Civ. 
App.  487;  Giddings  v.  Ira,  54  Vt.  346. 

2.  Disability  of  Person  Injured.  — In  Massachu- 
setts it  is  decided  that  a  person  is  not  disabled 
to  give  notice  within  such  a  provision  by  the 
fact  that  he  is  unable  10  leave  his  bed.  Mc- 
Nulty  v.  Cambridge,  130  Mass.  275;  Lyons  v. 
Cambridge,  132  Mass.  534.  The  question  of 
such  capacity  is  for  the  jury,  Welch  v.  Gard- 
ner, 133  Mass.  529:  and  the  plaintiff  in  the 
action  against  the  city  has  the  burden  of 
showing  such  disability,  May  v.  Boston,  150 
Mass.  517. 

//;  Arew  Hampshire  it  is  provided  that  one 
unavoidably  prevented  from  filing  his  claim 
within  the  statutory  ten  days  may  within  six 
months  petition  the  trial  term  of  the  Supreme 
Court  for  leave  to  file  his  claim.  Gitchell  v. 
Andover,  so  N.  H.  363;  Sewcll  v.  Webster,  59 
N.  H.  586;  Page  v.  Campton,  63  N.  II.  197; 
Hayes  v.  Rochester,  64  N.  II.  41.  And  it  has 
bei-n  held  that  ignorance  of  law  on  the  part  of 
ihe  plaintiff's  counsel  was  ground  for  grant- 
ing such  liavc.  Holies  v.  Dalton,  59  N.  II. 
479;  Kelsea  i>.  Manchester,  64  N.  II.  570. 

The  Absence  of  a  Statutory  Provision  extending 
the  time  in  case  of  disability,  it  has  been  held, 
will  not  prevent  recovery  against  a  city  by  one 
who  was  so  disabled  that  he  could  not  give 
notice  within  the  statutory  time,  where  the 
•constitution    guarantees   a    remedy    for  all 


wrongs,  and  a  right  of  action  for  the  negli- 
gence of  the  municipality  in  the  care  of  its 
highways  exists  independently  of  statute. 
Webster  v.  Beaver  Dam,  84  Fed.  Rep.  280. 

3.  Mode  of  Service.  —  McCabe  v.  Cambridge, 
134  Mass.  484;  Taylor  v.  Woburn,  130  Mass. 
494;  Wormwood  v.  Waltham,  144  Mass.  1S4; 
Coleman  v.  Fargo,  8  N.  Dak.  69;  Wieting  v. 
Millston,  77  Wis.  523.  But  see  Ft.  Worth  v. 
Shero,  16  Tex.  Civ.  App.  487;  Burford  v.  New 
York,  26  N.  Y.  App.  Div.  225;  Denver  v.  Saul- 
cey,  5  Colo.  App.  420. 

A  Notice  to  the  Mayor  is  held  to  be  notice  to 
the  city.    Blackington  v.  Rockland,  66  Me. 
332. 

Service  by  Mail  is  insufficient  when  the  stat- 
ute requires  the  filing  of  the  notice.  Sowter 
v.  Grafton,  65  N.  H.  207;  Burford  v.  New 
York  26  N.  Y.  App.  Div.  225.  In  Maine  such 
service  is  expressly  allowed  by  statute, 
Blackington  v.  Rockland,  66  Me.  332;  but  the 
notice  must  be  actually  received  within  the 
statutory  time.  Chase  v.  Surry,  88  Me.  468. 

A  Notice  Addressed  to  a  Municipal  Officer  is 
sufficient  if  it  is  evidently  intended  for  the 
municipality.  Lyman  v.  Hampshire,  138 
Mass.  74;  Leonard  v.  Holyoke  138  Mass.  78. 

4.  Other  Accidents  at  Same  Place  —  Evidence 
Admissible — England.  —  Brown  v.  Eastern, 
etc.,  R.  Co.,  22  Q.  B.  D.  391. 

United  States.  —  District  of  Columbia  v. 
Armes,  107  U.  S.  519. 

Connecticut.  —  House  v.  Metcalf,  27  Conn. 
631. 

Georgia.  —  Augusta  v.  Hafers,  61  Ga.  48,  34 
Am.  Rep.  95. 

Illinois.  —  Aurora  v.  Brown,  12  III.  App. 
122. 

New  Hampshire.  —  Darling  v.  Westmore- 
land, 52  N.  H.  401,  13  Am.  Rep.  55;  Cook  v. 
New  Durham,  64  N.  H.  419. 

New  York.—.Q  uinlan  v.  Utica,  11  Hun  (N. 
Y.)  217,  affirmed  74  N.  Y.  603;  Stewart  v.  Por- 
ter Mfg.  Co.,  (Slipm.  Ct.  Gen.  T.)  13  N.  Y.  St. 
Rep.  221;  Eggleston  v.  Columbia  Turnpike 
Road,  18  Ilun  (N.  Y.)  146;  Burns  v.  Schenec- 
tady, 24  Ilun  (N.  Y.)  10;  Woolcy  v.  Grand  St., 
etc.,  R.  Co.,  83  N.  Y.  tax. 

Vermont.  —  Kent  t.  Lincoln,  32  Vt.  591. 

5.  Evidenco  Inadmissible — Maine.  —  Branch 
v.  Libbey.  78  Me.  321,  57  Am.  Rep.  8io; 
Brcmncr  v.  Newcastle,  83  Me.  415,  23  Am.  St. 
Rep.  782. 

Massachusetts. — Collins  v.  Dorchester, 6  Cush. 
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of  the  alleged  defect  in  safety  cannot  be  introduced  to  show  that  no  defect 
exists,1  unless,  according  to  a  Connecticut  case,  the  alleged  defect  is  such  as 
to  .it tract  the  attention  of  all  passing  and  their  experience  of  its  effect  in 
obstructing  travel  is  substantially  the  same.2 

A.  Long  Continuance  of  Same  Conditions.  —  The  fact  that  the  high- 
way hail  remained  in  the  same  condition  for  many  years  and  that  an  accident 
had  never  previously  happened  may,  it  seems,  be  considered  on  the  question 
of  negligence,  provided  the  accident  resulted  from  the  general  construction  of 
the  highway  and  not  from  a  special  defect  therein,3  and  provided,  further,  the 
use  and  test  of  the  road  by  other  persons  were  substantially  similar  to  those 
by  the  person  injured.4 

c.  Custom  as  to  Care  of  Highways.  —  The  fact  that  the  same  danger- 
ous conditions  exist  in  highways  in  other  municipalities  is  no  excuse  for  their 
existence  in  the  defendant  municipality,  and  evidence  to  that  effect  is  inadmis- 
sible.5 Nor  can  it  be  shown,  as  an  excuse  for  failure  to  remedy  such  con- 
ditions, that  they  are  customary  in  the  defendant  municipality.6 

15.  Damages  Recoverable.  —  The  amount  of  damages  recoverable  for  injuries 
caused  by  defective  highways  is,  in  general,  governed  by  the  same  principles 
as  apply  in  other  actions  for  torts.7  But  when  the  right  of  recovery  is  based 
upon  a  statute,  some  peculiar  questions  arise.  It  has  been  held  that  where 
the  statute  allows  recovery  for  bodily  injury,  the  person  injured  is  entitled  to 
compensation  for  loss  of  time  and  medical  expenses  incurred,8  and  likewise 
for  bodily  pain.9 

Injuries  to  Property.  —  Under  a  provision  allowing  damages  for  injury  to  one's 
property  the  plaintiff  was  held  not  entitled  to  recover  for  loss  of  the  use  of  a 
vehicle  while  being  repaired,10  nor  for  a  loss  of  time  or  additional  expenses 
caused  by  inability  to  use  the  road;  11  and  it  has  been  held  that  one  cannot 
recover  for  loss  of  services  of  a  relative  injured  on  the  highway  as  damage  to 
property,12  though  the  Wisconsin  statute  has  been  construed  differently.13 

506.  Compare  Raymond  v.  Lowell,  6  Cush. 
(Mass.)  524,  53  Am.  Dec.  57;  Packard  v.  New 
Bedford,  9  Allen  (Mass.)  200. 

Michigan.  —  Malloy  v.  Walker  Tp.,  77  Mich. 
448. 

New  Hampshire.  —  Hubbard  v.  Concord,  35 
N.  H.  52,  69  Am.  Dec.  520. 

6.  Custom  of  Defendant  Municipality  Inadmissi- 
ble.—  Weber  v.  Creston,  75  Iowa  16;  Bacon  v. 
Boston,  3  Cush.  (Mass.)  174;  Kidder  v.  Duns- 
table, 11  Gray  (Mass.)  342;  Langworthy  v. 
Green  Tp.,  88  Mich.  207;  Rowell  v.  Hollis,  62 
N.  H.  129. 

7.  Damages  Recoverable.  —  See  generally  the 
title  Damages,  vol.  8,  p.  537. 

8.  Amount  of  Damages.  —  Sanford  v.  Augusta, 

32  Me.  536.  And  see  the  title  Damages,  vol. 
8.  pp.  645,  648. 

9.  Bodily  Pain.  —  Verrill  v.  Minot,  31  Me. 
299;  Mason  v.  Ellsworth,  32  Me.  271;  Canning 
v.  Williamstovvn,  1  Cush.  (Mass.)  451.  And 
see  the  title  Damages,  vol.  8,  p.  655. 

10.  Loss  of  Use  of  Article.  —  McLaughlin  v. 
Bangor,  58  Me.  398.  But  see  Brown  v.  South- 
burv,  53  Conn.  212. 

11.  Inability  to  Use  Road.  —  Weeks  v.  Shirley. 

33  Me.  271;  Brailey  v.  Southborough.  6  Cush. 
(Mass.)  141.  See  also  Ball  v.  Winchester,  32 
N.  H.  435- 

12.  Loss  of  Services.  —  Chidsey  v.  Canton,  17 
Conn.  475;  Reed  v.  Belfast,  20  Me.  246;  Har- 
wood  v.  Lowell,  4  Cush.  (Mass.)  310.  See 
also  Frazer  v.  Lewiston,  76  Me.  531;  Wheeler 
7..  Trov,  20  N.  H.  77. 

13.  Hunt  v.  Winfield,  36  Wis.  154,  17  Am. 
Rep.  482. 
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(Mass.)  396;  Merrill  v.  Bradford,  110  Mass.  505; 
Schoonmaker  v.  Wilbraham,  no  Mass.  134. 
But  see  remarks  in  Bemis  v.  Temple,  162  Mass. 
342. 

Michigan.  —  Langworthy  v.  Green  Tp.,  88 
Mich.  207. 

Virginia.  —  Moore  v.  Richmond,  85  Va.  538. 
Wisconsin.  —  Phillips  v.  Willow,  70  Wis.  6, 

5  Am.  St.  Rep.  114. 

1.  Evidence  that  Others  Passed  in  Safety  Inad- 
missible.—  Bauer  v.  Indianapolis,  99  Ind.  56; 
Branch  v.  Libbey,  78  Me.  321,  57  Am.  Rep. 
810;  Aldrich  v.  Pelham,  1  Gray  (Mass.)  510; 
Kidder  v.  Dunstable,  n  Gray  (Mass.)  342; 
Temperance  Hall  Assoc.  v.  Giles,  33  N.  J.  L.  260. 

2.  Connecticut  Case.  —  Calkins  v.  Hartford,  33 
Conn.  57.  87  Am.  Dec.  194.  And  see  com- 
ments in  Temperance  Hall  Assoc.  v.  Giles,  33 
N.  J.  L.  260. 

As  to  Objects  Frightening  Horses,  admissibility 
of  evidence  that  other  horses  were  frightened, 
see  supra,  this  section,  Defects  Involving  Liability 
—  Objects  Frightening  Horses. 

3.  Continuous  Existence  of  Highway  in  Same 
Condition.  —  Glasier  v.  Hebron,  131  N.  Y.  447, 
reversing  62  Hun  (N.  Y.)  137;  Maxim  v.  Cham- 
pion, 50  Hun  (N.  Y.)  88,  affirmed  119  N.  Y. 
626;  Bryant  v.  Randolph,  (Supm.  Ct.  Gen.  T.) 

6  N.  Y.  Supp.  438.  See  also  Littlefield  v.  Nor- 
wich, 40  Conn.  406. 

4.  Taylor  v.  Monroe,  43  Conn.  36;  Lutton 
v.  Vernon,  62  Conn.  1. 

5.  Custom  as  to  Care  of  Highways  —  Illinois.  — 
Champaign  v.  Patterson,  50  111.  61. 

Massachusetts.  —  Hinckley  v.  Barnstable.  109 
Mass.  126;    George  v.  Haverhill,  no  Mass. 
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Exemplary  Damages  and  Interest.  —  It  has  been  decided  that  under  a  statute 
making  a  town  liable  for  "  damages,"  compensatory  damages  only  can  be 
recovered,1  and  that  the  jury  cannot  add  interest  to  the  sum  it  finds  as 
damages.* 

16.  Action  Over  Against  Wrongdoer  —  a.  In  General.  —  It  is  well  settled 
that  a  municipal  corporation  which  has  been  compelled  to  pay  a  claim  on 
account  of  damages  sustained  by  an  individual  through  a  defect  in  the  high- 
way may  bring  an  action  over  against  a  person  who  negligently  or  unlawfully 
created  the  defect.3  The  liability  in  such  a  case  is  based  upon  the  general 
principle  which  makes  a  party  responsible  for  the  consequences  of  his  own 
wrongful  conduct,  and  exists  only  when  the  third  person  would  be  directly 
liable  to  the  person  injured,4  unless  this  is  altered  by  statute.5  The  person 
who  caused  the  defect  and  the  municipality  which  failed  to  repair  it  are  not 
considered  to  be  in  pari  delicto  within  the  rule  forbidding  contribution  between 
joint  wrongdoers,6  but  in  a  few  cases  the  municipality  has  been  held  to  have 
been  to  such  an  extent  liable  for  the  defective  condition  as  to  debar  it  from 
recovery  as  against  the  other  wrongdoer.7 

For  Breach  of  Contract.  —  The  municipality  may  likewise  recover  of  one  the 
damages  which  it  has  been  compelled  to  pay  by  his  failure  to  comply  with  a 
contract  with  it  to  keep  the  highway  in  repair.8 

b.  Effect  of  Previous  Judgment.  — The  judgment  in  the  former  action 
against  the  municipality  is  conclusive  as  against  the  defendant  in  the  action  over 
for  indemnity,  if  he  had  notice  of  the  pendency  of  such  former  action  and  an 


1.  Compensatory  Damages  Only. —  Burr  v. 
Plymouth,  48  Conn.  460. 

As  to  the  principles  involved  in  the  allow- 
ance of  exemplary  damages,  see  the  title 
Exemplary  Damages,  vol.  12,  p.  2. 

2.  Interest  Not  Allowed.  —  Sargent  v.  Hamp- 
den, 38  Me.  581.  See  generally  the  title 
Interest. 

3.  Action  Over  by  Municipality —  United 
States. — Chicago  v.  Robbins,  2  Black  (U.  S.) 
418;  Robbins  v.  Chicago,  4  Wall.  (U.  S.)  657. 

Connecticut.  —  Norwich  v.  Breed,  30  Conn. 
535- 

Georgia.  —  Western,  etc.,  R.  Co.  v.  Atlanta, 
74  Ga.  774. 

Illinois.  —  Severin  v.  Eddy,  52  111.  189;  Grid- 
ley  v.  Bloomington,  68  111.  47. 

Indiana.  —  Catterlin  v.  Frankfort,  79  Ind. 
547,  41  Am.  Rep.  627;  Elkhart  v.  Wickwire,  87 
Ind.  77. 

Ioiva.  — Sioux  City  v.  Weare,  59  Iowa  95. 

Massachusetts.  —  Lowell  v.  Boston,  etc.,  R. 
Corp.,  23  Pick.  (Mass.)  32,  34  Am.  Dec.  33; 
Milford  v.  Holbrook,  9  Allen  (Mass.)  17,  85 
Am.  Dec.  735;  Lowell  v.  Short,  4  Cush. 
(Mass.)  275;  West  Boylston  v.  Mason,  102 
Mass.  341;  Woburn  v.  Boston,  etc.,  R.  Corp.. 
109  Mass.  283;  Westfield  v.  Mayo,  122  Mass. 
100,  23  Am.  Rep.  292;  Woods  v.  Groton,  m 
Mass,  357. 

New  Hampshire. —  Elliot  v.  Concord,  27  N. 
H,  204;  Littleton  v.  Richardson,  32  N.  H.  59. 

New  York. —  Rochester  v.  Montgomery,  72 
N.  Y.  65;  Canandaigua  v.  Foster,  81  Hun  (N. 
Y.)  147. 

Pennsylvania.  —  Brookvillc  v.  Arthurs,  152 
Pa.  St.  334;  Reading  v,  Reiner,  167  Pa.  St.  41. 

Texas.  —  Ft.  Worth  St.  R.  Co.  v.  Allen, 
(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  125,  1  Am. 
Neg.  Rep.  529. 

Vermont.  —  Newbury  v.  Connecticut,  etc., 
R,  Co.,  25  Vt.  377. 


See  generally  the  title  Contribution  and 
Exoneration,  vol.  7,  p.  365  et  sea. 

4.  Recovery  Over  Only  if  Defendant  Originally 
Liable  to  Person  Injured  —  Iowa. —  Keokuk  v. 
Independent  Dist.,  53  Iowa  352,  36  Am.  Rep. 
226. 

Massachusetts.  —  Boston  v.  Gray,  144  Mass. 
53;  Lowell  v.  Glidden,  159  Mass.  317. 

Missouri.  —  St.  Louis  v.  Connecticut  Mut. 
L.  Ins.  Co.,  107  Mo.  92.  28  Arn.  St.  Rep.  402. 

New  York.  —  Fulton  v.  Tucker,  3  Hun  (N. 
Y.)  529;  Rochester  v.  Campbell,  123  N.  Y. 
405,  20  Am.  Si.  Rep.  760. 

5.  See  Detroit  v.  Chaffee,  70  Mich.  80. 

6.  Not  in  Pari  Delicto  —  Massachusetts.  — 
Lowell  v.  Short,  4  Cush.  (Mass.)  275;  Swansey 
v.  Chace,  16  Gray  (Mass.)  303;  Lowell  v.  Bos- 
ton, etc.,  R.  Corp.,  23  Pick.  (Mass.)  24,  34  Am. 
Dec.  33;  Campbell  v.  Somerville,  114  Mass. 
334- 

Michigan.  —  Detroit  v.  Chaffee,  70  Mich.  80. 
New  York.  —  Buffalo  v.  Holloway,  7  N.  Y. 
493,  57  Am.  Dec.  550;   Brooklyn  v.  Brooklyn 
City  R.  Co.,  47  N.  Y.  475,  7  Am.  Rep.  469; 
New  York  v.  Dimick,  49  Hun  (N.  Y.)  241. 

7.  Municipal  Negligence  Preventing  Recovery. 
—  So  it  was  held  thai  the  municipality  could 
not  recover  when  it  had  allowed  lumber  to  be 
piled  in  the  street  for  years  though  the  atten- 
tion of  the  officer  was  called  to  it,  Galveston  ; . 
Gonzales,  6  Tex.  Civ.  App.  538;  and  where  the 
injuries  were  caused  by  a  telegraph  or  electric- 
light  pole  located  at  a  certain  point  with  the 
consent  or  by  the  direction  of  the  municipality, 
Atkinson  v.  Chatham,  29  Ont.  518;  Geneva  v. 
Brush  Electric  Co..  50  Hun  (N.  Y.)  581. 

8.  Contract  to  Keep  Highway  in  Repair.  — 
Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N.  Y. 
475,  7  Am.  Rep.  469;  Brookvillc  Arthurs, 
130  Pa.  St.  501. 

On  the  Same  Principle  a  municipality  has  been 
held  to  be  entitled  to  recover  of  an  individual 
489  Volume  XV. 


Defective  and  Unsafo  Highways. 


HIGHWA  VS. 


Action  Over  Against  "Wrongdoer. 


opportunity  to  defend,  as  to  the  amount  of  damages,  the  existence  of  the 
d(  feci  or  obstruction,  and  that  the  injured  person  was  himself  free  from  negli- 
gence. 1  But  such  judgment  is  not  conclusive  that  the  defendant  in  the  second 
action  was  guilty  of  negligence  and  is  therefore  liable  over  to  the  municipality,2 
unless  his  negligence  necessarily  results  from  the  facts  on  which  the  municipal 
liability  was  based.3 

c.  Notice  ok  Previous  Suit.  —  The  liability  of  the  author  of  the  defect 
does  not  depend  upon  his  receiving  notice  of  the  action  by  the  injured  person 
ag  linst  the  municipality,  but  a  failure  by  the  municipality  to  give  such  notice 
imposes  upon  it  the  necessity  of  again  litigating  and  establishing  in  its  suit 
against  the  wrongdoer  all  the  actionable  facts.4  It  seems  that  direct  notice  is 
not  necessary  if  the  wrongdoer  has  knowledge  of  the  bringing  of  the  suit 
against  the  municipality,5  but  a  notice  which  does  not  state  the  nature  of  the 
accident  nor  show  the  interest  therein  of  the  person  to  whom  it  is  given  is  not 
sufficient." 

d.  Amount  of  Recovery. — The  municipality  is  entitled  to  recover  all 
the  damages  which  it  has  been  compelled  to  pay  and  the  costs  and  expenses 
reasonably  and  fairly  incurred,7  including  interest  and  taxable  costs,8  and  also 
counsel  fees,9  but  it  was  held  that  the  expense  of  defending  the  suit  could  not 
be  recovered  where  the  statute  provided  that  the  recovery  should  be  of  dam- 
ages and  costs. 10    There  can  be  no  recovery  of  costs  of  an  appeal  by  the 


the  expanse  of  repairing  defects  created  by 
him.    Centerville  v.  Woods,  57  Ind.  192. 

1.  Effect  of  Previous  Judgment — United  States. 
—  Chicago  v.  Robbins,  2  Black  (U.  S.)  418; 
Robbins  v.  Chicago,  4  Wall.  (U.  S.)  670;  Wash- 
ington Gas  Light  Co.  v.  District  of  Columbia, 
161  U.  S.  316. 

Georgia.  —  Weslern,  etc.,  R.  Co.  v.  Atlanta, 
74  Ga.^774. 

Indiana. — Catterlin  v.  Frankfort,  79  Ind. 
547,  41  Am.  Rep.  627. 

Maine. — Veazie  v.  Penobscot  R.  Co.,  49 
Me.  119;  Portland  v.  Richardson,  54  Me.  46, 
89  Am.  Dec.  720. 

Massachusetts.  —  Boston  v.  Worthington,  to 
■Gray  (Mass.)  496,  71  Am.  Dec.  678;  Milford  v. 
Holbrook,  9  Allen  (Mass.)  17,  85  Am.  Dec.  735. 

Missouri. — St.  Joseph  v.  Union  R.  Co.,  116 
Mo.  636,  38  Am.  St.  Rep.  626. 

New  Hampshire.  —  Littleton  v.  Richardson, 
34  N.  H.  179,  66  Am.  Dec.  759;  Manchester  v. 
Quimby,  60  N.  H.  10. 

New  York.  —  Rochester  v.  Montgomery,  72 
N.  Y.  65;  Port  Jervis  v.  Port  Jervis  First  Nat. 
Bank,  96  N.  Y.  550. 

Pennsylvania.  —  West  Chester  v.  Apple,  35 
Pa.  St.  284.  78  Am.  Dec.  336. 

2.  As  to  Negligence  of  Individual.  —  Chicago 
v.  Robbins,  2  Black  (U.  S.)4i8;  Knox  v.  Ster- 
ling, 73  111.  214;  Independence  v.  Jekel,  38 
Iowa  427;  Boston  v.  Worthington,  10  Gray 
(M  ass.)  49°»  71  Am.  Dec.  678;  St.  Joseph  v. 
Union  R.  Co.,  116  Mo.  636,  38  Am.  St.  Rep. 
626. 

3.  Washington  Gas  Light  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  where  Justice  White, 
after  referring  to  the  statement  in  Chicago  v. 
Robbins,  2  Black  (U.  S.)  418,  to  the  effect  that 
the  defendant  was  not  estopped  from  showing 
that  he  was  under  no  obligation  to  keep  the 
street  in  a  safe  condition,  and  that  it  was  not 
through  his  fault  the  accident  happened,  went 
on  to  say  that  in  that  case  the  liability  of  the 
city  rested  on  actual  notice  of  the  defect  and 


not  on  implied  negligence  based  on  the  con- 
tinued existence  of  the  defect;  and  dis- 
tinguished the  later  case  on  the  ground  that 
the  verdict  against  the  district  necessarily  de- 
termined that  the  defect  in  the  gas  box  on  the 
sidewalk,  which  caused  the  iniury,  had  existed 
so  long  as  to  impute  negligence  to  the  gas 
company,  which  was  bound  to  keep  it  in  re- 
pair. 

4.  Notice  Necessary  Only  to  Render  Judgment 
Conclusive.  —  Chicago  v.  Robbins,  2  Black  (U. 
SO423;  Catterlin  v.  Frankfort,  79  Ind.  547,  41 
Am.  Rep.  627;  Port  Jervis  v.  Port  Jervis  First 
Nat.  Bank,  96  N.  Y.  550. 

5.  Sufficiency  of  Notice. — Chicago  v.  Robbins, 
2  Black  (U.  S.)  418;  Robbins  v.  Chicago,  4 
Wall.  (U.  S.)  657;  Veazie  v.  Penobscot  R.  Co., 
49  Me.  119.  But  see  Lebanon  v.  Mead,  64  N. 
H.  8. 

6.  Lebanon  v.  Mead,  64  N.  H.  8.  See 
further  as  to  sufficiency  of  notice  Milford  v. 
Holbrook,  g  Allen  (Mass.)  17,  85  Am.  Dec.  735; 
Westfield  v.  Mayo,  122  Mass.  ico,  23  Am. 
Rep.  292;  Littleton  v.  Richardson,  34  N.  H. 
179,  66  Am.  Dec.  759. 

A  Charter  Requirement  of  notice  to  the  petson 
primarily  liable  was  held  not  10  prevent  the 
municipality  from  recovery  over  against  him 
if  he  was  made  a  party  defendant  to  the  orig- 
inal suit  against  the  municipality.  Walte- 
meyer  v.  Kansas  Cily,  71  Mo.  App.  354. 

7.  Amount  of  Recovery.  —  Veazie  v.  Penob- 
scot R.  Co.,  49  Me.  119;  Duxbury  v.  Vermont 
Cent.  R.  Co.,  26  Vt.  751. 

8.  Ottumwa  v.  Parks,  43  Iowa  119. 

9.  Counsel  Fees.  —  Westfield  v.  Mayo,  122 
Mass.  100,  23  Am.  Rep.  292,  distinguishing 
Lowell  v.  Boston,  etc.,  R.  Corp.,  23  Pick. 
(Mass.)  24,  34  Am.  Dec.  33,  in  which  case  it 
was  decided  that  costs  and  counsel  fees  could 
not  be  recovered  because  the  defense  by  the 
city  was  chiefly  on  its  own  account  in  order  to 
avoid  the  statutory  double  liability. 

10.  Littleton  v.  Richardson,  32  N.  H.  59. 
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municipality  unless  it  was  taken  at  the  instance  of  the  wrongdoer; 1  nor  is  the 
municipality  entitled  to  recover  double  damages  because  the  statute  compelled 
it  to  pay  them  to  the  person  injured.2 

e.  Payment  by  Municipality  Without  Suit.  —  The  municipality  may 
maintain  such  action  over  although  it  paid  the  claim  of  the  person  injured 
without  awaiting  suit  therefor,  but  in  such  case  it  has  the  burden  of  proving 
all  the  facts  going  to  show  the  defendant's  liability.3 

/.  Indemnity  to  Individual. — An  individual  who,  as  occupant  or 
owner  of  abutting  property,  is  made  liable  for  injuries  to  a  traveler  in  the  high- 
way may  maintain  an  action  for  indemnity  against  a  third  person  whose  direct 
act  caused  the  injury,  provided  they  are  not  both  in  pari  delicto .* 

XIV.  Obstructions  and  Encroachments  —  1.  General  Considerations.  — 
While  highways  are  primarily  designed  for  the  purpose  of  travel  and  must 
therefore  be  kept  clear  of  obstructions,  the  law  justifies  obstructions  of  a  par- 
tial and  temporary  character,  from  the  necessity  of  the  case  and  for  the  con- 
venience of  mankind,  when  those  obstructions  occur  in  the  customary  or 
contemplated  use  of  the  highway,  they  being  reasonably  necessary  and  not 
unduly  prolonged.5  As  to  what  is  a  proper  obstruction,  as  being  based  on  a 
reasonable  and  necessary  use,  it  is  impossible  to  lay  down  any  general  rule, 
each  case  being  determinable-  by  the  particular  circumstances  thereof.6 

Question  for  Jury.  —  The  question  whether  a  particular  use  of  a  highway 
involves  an  improper  obstruction  thereof  is  generally  a  question  for  the  jury,7 


1.  Costs  of  Appeal.  —  Ottumwa  v.  Parks,  43 
Iowa  119. 

2.  Double  Damages.  —  Lowell  v.  Boston,  etc., 
R.  Corp.,  23  Pick.  (Mass.)  24,  34  Am.  Dec.  33. 

3.  Payment  Without  Suit.  —  Fahey  v.  Har  vard, 
62  111.  28;  Swansey  v.  Chace,  16  Gray  (Mass.) 
303;  Wabas-ha  v.  Southworth,  54  Minn.  79. 

4.  Indemnity  to  Individual.  —  Churchill  v. 
Holt,  127  Mass.  165,  34  Am.  Rep.  355,  131 
Mass.  67,  41  Am.  Rep.  191. 

So  the  owner  of  a  building,  the  chimney  of 
which  fell  upon  a  traveler  owing  to  the  act  of 
a  gas  company  in  affixing  a  wire  to  the  chim- 
ney, and  who  was  compelled  to  pay  damages 
to  one  injured  by  such  a  fall,  was  held  to  have 
a  right  of  recovery  against  the  company. 
Gray  v.  Boston  Gas  Light  Co.,  114  Mass.  149, 
19  Am.  Rep.  324. 

5.  Partial  Obstructions  Occasionally  Allowed. 
—  Rex  r.  Russell,  6  East  427;  Rex  v.  Jones,  3 
Campb.  230;  Atty.-Gen.  v.  Sheffield  Gas  Con- 
sumers' Co.,  19  Eng.  L.  &  Eq.  639;  Simon  v. 
Atlanta,  67  Ga.  618,  44  Am.  Rep.  739;  Graves 
v,  Shattuck,  35  N.  H.  257,  69  Am.  Dec.  536; 
People  v.  Cunningham,  I  Den.  (N.  Y.)  524,  43 
Am.  Dec.  709;  Com.  v.  Passmore,  1  S.  &  R. 
(Pa.)  219;  Com.  v.  Hauck,  103  Pa.  St.  536. 

8.  No  General  Rule  Applicable.  —  Graves  v. 
Shattuck,  35  N.  H.  257,  69  Am.  Dec.  536; 
Hudson  v.  Caryl,  44  N.  Y.  553;  St.  John  v. 
New  York,  6  Duer  (N.  Y.)  315  ;  Flynn  v.  Tay- 
lor, 127  N.  Y.  596. 

A  Distinction  has  occasionally  been  taken, 
in  the  wording  and  construction  of  statutes, 
between  encroachments  and  obstructions. 
Grand  Rapids  v.  Hughes,  15  Mich.  54;  Gor- 
ham  v,  Withey,  52  Mich.  50;  State  v.  Leaver, 
62  Wis.  387;  Pauer  v.  Albrecht,  72  Wis.  416; 
State  v.  Pomeroy,  73  Wis.  664. 

In  State  v.  Fdens.  85  N.  Car.  522,  Ruffin,  J., 
•aid:  "  The  question  as  to  which  is  a  proper 
and  reasonable  use  of  a  highway  must  depend 
in  a  great  measure  upon  its  locality,  its  accus- 


tomed usage,  and  the  exigencies  of  the  pub- 
lic, it  being  apparent  that  what  would  obstruct 
travel  and  work  an  inconvenience  10  the  pub- 
lic in  the  crowded  streets  of  London,  or  on 
Broadway  in  New  York,  might  be  harmless  in 
the  streets  of  a  less  populous  place." 

A  Liberty  Pole  in  the  highway  has  been  held 
not  to  be  a  nuisance.  Allegheny  v.  Zimmer- 
man, 95  Pa.  St.  287,  4c  Am.  Rep.  649. 

A  Hitching  Post,  if  properly  placed,  is  not 
unlawful.  Weinstein  v.  Terre  Haute,  147  Ind. 
556.  Compare  Gray  v.  Henry  County,  (Ky. 
1897)  42  S.  W.  Rep.  333.  See  also  supra,  this 
title,  Defective  and  Unsafe  Highways  —  Defects 
Involving  Liability  —  Objects  Obstructing  High- 
way. 

A  Horse  Block,  properly  placed,  is  not  an 
illegal  obstruction.  Dubois  v.  Kingston,  102 
N.  Y.  219,  55  Am.  Rep.  804. 

If  an  Accident  caused  the  deposit  of  an 
article  in  the  highway,  as  in  the  case  of  the 
breaking  down  of  a  wagon,  it  must  be  re- 
moved in  a  teasonable  lime.  Northrop  v. 
Burrows,  (Supm.  Ct.  Gen.  T.)  10  Abb.  Pr.  (N. 
Y.)  365. 

7.  Question  for  Jury  —  England.  —  Rex  v. 
Ward,  4  Ad.  &  El.  384,  31  E.  C.  L.  92;  Rex  v. 
Morris,  I  B.  &  Ad.  441,  20  E.  C.  L.  421;  Rex 
v.  Russell,  6  B.  &  C.  £66,  13  E.  C.  L.  254. 

Connecticut.  —  Burnham  v.  Ilotchkiss,  14 
Conn.  311;  State  v.  Merrit,  35  Conn.  314. 

Indiana.  — Zimmerman  v.  Slate,  4  lnd.  App. 
583. 

Kentucky.  —  Harrison  County  Ct.  v.  Wall, 
(Ky.  1889)  12  S.  W.  Rep.  130. 

JVew  Hampshire.  —  Hopkins  v.  Crombie,  4 
N.  H.  525;  Graves  v.  Shattuck,  35  N.  H.  257, 
69  Am.  Dec.  536. 

New  York.  —  St.  John  v.  New  Yoik,  6  Ducr 

(N.  Y.)3i5- 

Pennsylvania.  —  Allegheny  v.  Zimmerman. 
95  Pa.  St.  287,  40  Am.  Rep.  649. 

Wisconsin.  —  Lobcrg  v.  Amherst,  87  Wis. 
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but  this,  it  appears,  is  not  the  case  when  there  is  a  permanent  structure  located 
on  a  highway  which  necessarily  excludes  the  public  in  part  from  the  use 
thereof,  this  being  regarded  as  a  nuisance  per  se.1  And  it  has  been  decided 
that  where  the  facts  are  not  disputed,  and  there  is  no  claim  that  the  use  of 
tlii  highway  for  the  deposit  of  building  material  was  unreasonably  prolonged, 
the  court  should  decide  as  a  matter  of  law  that  the  use  of  the  highway  was 
proper.* 

Existence  of  other  Obstructions.  —  It  is  no  excuse  for  an  unlawful  obstruction  that 
it  is  the  custom  of  the  neighborhood  to  create  such  obstructions,3  or  that  there 
are  other  similar  obstructions  on  the  same  road,4  nor  is  one  estopped  to  com- 
plain of  an  obstruction  by  the  fact  that  he  himself  has  obstructed  another  part 
of  the  road.5 

Ownership  of  the  Fee  by  the  person  creating  an  obstruction  is  no  excuse  for  the 
obstruction,6  though  he  has  the  full  right  to  use  the  land  provided  he  does 
not  obstruct  travel.7 

Improper  Obstruction  Is  Nuisance.  — ■  The  improper  obstruction  of  a  highway  is 
generally  recognized  to  be  a  nuisance,  and  is  subject  to  the  same  general 
principles  as  are  applicable  to  that  branch  of  the  law.8 

The  Right  of  Recovery  by  a  Traveler  for  injuries  caused  by  an  illegal  obstruction 
of  a  highway,  and  incidentally  the  question  of  what  constitutes  an  illegal 
obstruction  for  that  purpose,  are  considered  in  another  part  of  this  article.9 

2.  Illegality  Not  Dependent  on  Prevention  of  Travel.  —  The  right  of  the  pub- 
lic to  use  a  highway  extends  to  the  whole  breadth  thereof  and  not  merely  to 
the  part  which  is  worked  or  actually  traveled;  and  consequently  an  obstruc- 
tion upon  the  untraveled  part  is  a  proper  subject  of  complaint  by  the  public 


634,  41  Am.  St.  Rep.  69;  Jochem  v.  Robinson, 
72  Wis.  199. 

1.  Occasionally  for  Court.  —  Costello  v.  Stale, 
108  Ala.  45;  Laing  v.  Americus,  86  Ga.  756; 
State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117; 
State  v.  Edens,  85  N.  Car.  526;  Harrower  v. 
Ritson,  37  Barb.  (N.  Y.)  301 ;  Com.  v.  Marshall, 
137  Pa.  St.  170;  Com.  v.  McNaugher,  131  Pa. 
St.  55;  State  v.  Woodward,  23  Vt.  92. 

2.  Loberg  v.  Amherst,  87  Wis.  634,  41  Am. 
St.  Rep.  69.  See  also  Jochem  v.  Robinson,  66 
Wis.  638,  57  Am.  Rep.  298. 

3.  Existence  of  Other  Obstructions.  —  Mc- 
Cloughry  v.  Finney,  37  La.  Ann.  31;  Judd  v. 
Fargo,  107  Mass.  264;  Com.  v.  Northern  Cent. 
R.  Co.,  7  Pa.  Super.  Ct.  234 

4.  Bateman  v.  Burge,  6  C.  &  P.  391,  25  E. 
C.  L.  454;  Henline  v.  People,  81  111.  269; 
Robinson  v.  State,  (Tex.  Crim.  1898)  44  S.  W. 
Rep.  509.  And  see  Whitley  Tp.  v.  Linville,  174 
111.  579- 

5.  Langsdale  v.  Bonton,  12  Ind.  467;  Miller 
v.  Schenck,  78  Iowa  372;  Van  Brunt  v.  Lynch, 
76  Mich.  455. 

6.  Ownership  of  Fee  Immaterial.  —  Montgom- 
ery v.  Parker,  114  Ala.  118;  Langsdale  v.  Bon- 
ton, 12  Ind.  467;  Stale  v.  Walters,  69  Mo.  463; 
Parker  v.  Van  Houten,  7  Wend.  (N.  Y.)  145; 
Tinker  v.  New  York,  etc.,  R.  Co.,  157  N.  Y. 
312. 

But  in  Hanbury  v.  Woodward  Lumber  Co., 
98  Ga.  54,  it  was  held  that  the  fact  that  owners 
of  land  on  opposite  sides  of  the  highway  also 
owned  the  fee  therein  justified  the  municipal- 
ity in  the  exercise  of  its  control  over  the  pub- 
lic ways,  in  granting  such  abutters  Ihe  right 
to  construct  a  railroad  track  across  the  high- 
way so  as  to  connect  their  respective  premises, 
it  being  apparently  considered  that  such  per- 
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mission  should  not  have  been  granted  if  ihe 
ownership  of  the  fee  had  not  been  in  the 
applicants. 

7.  See  supra,  this  title,  Ownership  of  Fee. 

8.  Improper  Obstruction  Is  Nuisance  —  Eng- 
land.—  Rex  v.  Russell,  6  East  427;  Rex  v. 
Cross,  3  Campb.  226. 

Alabama.  —  Webb  v.  Demopolis,  95  Ala. 
116. 

California. — San  Francisco  v.  Buckman. 
]  11  Cal.  25. 

Georgia.  —  Columbus  v.  Jaques,  30  Ga.  506; 
Savannah,  etc..  R.  Co.  v.  Shiels,  33  Ga.  601; 
Simon  7.  Atlanta,  67  Ga.  618,  44  Am.  Rep. 
739- 

Illinois.  —  People  v.  St.  Louis,  10  111.  351,  48 
Am.  Dec.  339;  Metropolitan  City  R.  Co.  v. 
Chicago,  96  111.  620. 

Indiana.  —  State  v.  Berdetta,  73  Ind.  185,  38 
Am.  Rep.  117. 

Massachusetts.  —  Com.  v.  Nashua,  elc,  R. 
Corp.,  2  Gray  (Mass.)  54;  Com.  v.  Old  Colony, 
etc.,  R.  Co.,  14  Gray  (Mass.)  93. 

New  Jersey.  —  Smith  v.  State,  23  N.  J.  L. 
712,  130. 

New  York.  —  Davis  v.  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186;  Callanan  v.  Gilman, 
107  N.  Y.  360,  1  Am.  St.  Rep.  831;  Babbage  v. 
Powers,  130  N.  Y.  281;  People  v.  Cunning- 
ham, 1  Den.  (N.  Y.)  524,  43  Am.  Dec.  709; 
Ely  v.  Campbell,  (Supm.  Ct.  Spec.  T.)  59  How. 
Pr.  (N.  Y.)  333. 

Pennsylvania.  —  Philadelphia  v.  Thirteenth, 
etc.,  Sts.  Pass.  R.  Co.,  8  Phila.  (Pa.)  648. 

Wisconsin.  —  Hubbell  v.  Goodrich,  37  Wis. 
84;  State  v.  Leaver,  62  Wis.  392;  State  v. 
Carpenter,  68  Wis.  165,  60  Am.  Rep.  848. 

9.  Injuries  to  Travelers.  —  See  supra,  this 
title,  Defective  and  Unsafe  Highways. 
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or  persons  specially  injured.1  In  Pennsylvania,  however,  it  appears  that  one 
is  not  liable  criminally  for  obstructing  a  highway  unless  the  obstruction  is 
upon  the  part  thereof  which  is  actually  opened  and  traveled.8  Nor  is  one 
justified  in  obstructing  a  highway  by  the  fact  that  he  leaves  sufficient  room 
for  the  passage  of  the  public,3  it  being  stated  that  the  obstruction  is  unlawful 
if  the  highway  is  thereby  rendered  less  commodious  or  convenient  for  the  use 
of  the  public.  4 

3.  What  Are  Highways  Subject  to  Obstruction  —  a.  In  General.  —  In  order 
to  render  the  obstruction  of  a  road  a  public  offense  or  nuisance,  it  must  be 
shown  that  the  road  is  an  actually  existing  public  highway,5  but  the  fact  that 
there  is  a  dispute  as  to  the  existence  of  the  highway  will  not  prevent  a  pro- 
ceeding by  indictment.6  That  travel  is  diverted  elsewhere  does  not  authorize 
the  obstruction  of  the  highway  if  it  is  not  legally  surrendered  or  vacated,7  nor 
will  a  proceeding  for  vacation  which  was  absolutely  void  for  want  of  jurisdic- 
tion justify  an  obstruction.8  A  turnpike  is  a  public  highway,  for  the  obstruc- 
tion of  which  an  indictment  will  lie  as  for  a  public  nuisance.9 


1.  Obstructions   Outside  of  Traveled  Path  — 

England.  —  Rex  v.  Wright,  3  B.  Ci  Ad.  68i,  23 
E.  C.  L.  159;  Reg.  v.  United  Kingdom  Elec- 
tric Tel.  Co.,  3  F.  &  F.  73,  31  L.  J.  M.  C.  166,  8 
Jar.  N.  S.  1153,  6  L.  T.  N.  S.  378,  10  W.  R. 
538,  9  Cox  C.  C.  174;  Nicol  v.  Beaumont,  53 
L.  J.  Ch.  853,  50  L.  T.  N.  S.  112. 

Illinois.  —  Scott  v.  New  Boston,  26  111.  App. 
108. 

Iowa.  —  Mosher  v.  Vincent,  39  Iowa  607. 
Maine.  —  Dickey  v.  Maine  Tel.  Co.,  46  Me. 
483. 

Massachusetts. — Com.  v.  Boston,  etc.,  R. 
Corp.,  12  Cush.  (Mass.)  254;  Com.  v.  Wilkin- 
son, 16  Pick.  (Mass.)  175,  26  Am.  Dec.  654. 
See  also  Com.  v.  King,  13  Met.  (Mass.)  115. 

New  Hampshire.  —  Chamberlain  v.  Enfield, 
43  N.  H.  356. 

New  York.  —  Wright  v.  Saunders,  65  Barb. 
(N.  Y.)  214. 

Pennsylvania.  —  Com.  v.  McNaugher,  131 
Pa.  St.  55;  Com.  v.  Royce,  152  Pa.  St.  88. 

Texas.  —  Robinson  v.  State,  (Tex.  Crim. 
1898)  44  S.  W.  Rep.  509. 

2.  Com.  v.  Marshall,  137  Pa.  St.  170;  Com. 
v.  Royce,  152  Pa.  St.  88. 

3.  Obstruction  Need  Not  Be  of  Entire  Highway 
—  Georgia.  —  Laing  v.  Americus,  86  Ga.  756. 

Illinois.  —  Smith  v.  McDowell,  148  111.  51; 
People  v.  St.  Louis,  10  111.  351,  48  Am.  Dec. 
339- 

Indiana.  —  State  v.  Berdetta,  73  Ind.  185,  38 
Am.  Rep.  117. 

Iowa.  —  Patterson  v.  Vail,  43  Iowa  142; 
Piatt  v.  Chicago,  etc.,  R.  Co.,  74  Iowa  127; 
Emerson  V.  Babcock,  66  Iowa  257,  55  Am. 
Rep.  273. 

Massachusetts.  —  Com.  v.  Rugglcs,  6  Allen 
(Mass.)  588;  Wilbur  v.  Tobcy.  16  Pick.  (Mass.) 
177. 

New  York.  —  Davis  v.  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186;  Harrower  t.  Ritson,  37 
Barb.  (N.  Y.)  301;  Cohen  v.  New  York,  113  N. 
Y.  532,  10  Am.  St.  Rep.  506. 

Pennsylvania.  — Com.  v.  Moorehead,  118  Pa. 
St.  344,  4  Am.  St.  Rep.  599;  Atty.-Gcn.  v. 
Lombard,  etc.,  Pass.  R.  Co.,  1  W.  N.  C.  (Pa.) 
489. 

Virginia. —  Dimmctt  v.  F.skridgc,  6  Munf. 
(Va.)  308. 

Wisconsin.  —  State  v.  Leaver,  62  Wis.  387. 
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In  1  Hawk.  P.  C,  c.  76,  §  49,  it  was  said 
that  it  is  no  excuse  for  one  who  laid  logs  of 
timber  along  a  highway  that  he  laid  them  only 
here  and  there,  so  that  the  people  might  have 
a  passage  by  windings  and  turnings  through 
the  logs. 

4.  England.  —  !  Hawk.  P.  C,  c.  76,  §  48; 
Reg.  v.  United  Kingdom  Electric  Tel.  Co.,  31 
L.  J.  M.  C.  166. 

Alabama. — State  v.  Mobile,  5  Port.  (Ala.) 
279,  30  Am.  Dec.  564;  Hoole  v.  Atly.-Gen.,  22 
Ala.  190. 

Connecticut.  —  Burnham  v.  Hotchkiss,  14 
Conn.  311 ;  State  v.  Merrit,  35  Conn.  314. 

Delaware.  —  State  v.  Peckard,  5  Harr.  (Del.) 
500. 

Pennsylvania.  —  Com.  v.  Northern  Cent.  R. 
Co.,  7  Pa.  Super.  Ci.  234. 

In  State  v.  Berdetta,  73  Ind.  185,  38  Am. 
Rep.  117,  however,  it  was  staled  that  a  perma- 
nent obstruction  is  a  public  nuisance  without 
showing  that  it  "  essentially  interferes  "  with 
the  comfortable  enjoyment  of  the  sidewalk  or 
highway. 

5.  Existence  of  Highway  —  United  States.  — 
U.  S.  v.  Schwarz,  4  Cranch  (C.  C.)  160. 

Alabama. — Whaley  v.  Wilson,  (Ala.  1898) 
24  So.  Rep.  855. 

Flotida.  —  Bowden  v.  Adams,  22  Fla.  208. 

Indiana.  — State  v.  Trove,  1  Ind.  App.  553. 

Michigan. — People  : .  Jackson,  7  Mich.  432, 
74  Am.  Dec.  729. 

Missouri. — State  v.  Cunningham,  1  Mo. 
App.  Rep.  361;  State  v.  Scott,  27  Mo.  App. 
541;  Mexico  v.  Jones,  27  Mo.  App.  534;  State 
v.  Parsons,  53  Mo.  App.  135;  State  v.  Cun- 
ningham, 61  Mo.  App.  188. 

North  Carolina.  —  State  r.  McDaniel,  8 
Jones  L.  (53  N.  Car.)  284;  Slate  v.  Gross,  1 19 
N.  Car.  868;  State  v.  Lucas,  124  N.  Car.  804. 

Pennsylvania.  —  Clark  v.  Com.,  33  Pa.  St. 
112. 

Tennessee.  —  Anderson  v.  State,  10  Humph. 
(Tenn.)  1 19. 

Texas.  —  Owen  v.  State,  24  Tex.  App.  201. 

6.  State  :/.  Eiselc,  37  Minn.  256. 

7.  Phelps  if.  Pacific  R.  Co.,  51  Mo.  477. 

8.  I'clton  v.  Ackcrman,  61  Fed.  Rep.  225,  22 
U.  S.  App.  154. 

9.  Northern  Cent.  R.  Co.  v.  Com.,  90  Pa. 
St.  300. 
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b.  Mode  ok  Creation.  —  Provided  the  road  is  a  highway,  the  mode  in 
which  it  became  such  is  immaterial,  and  consequently  there  may,  in  the 
absence  of  a  statutory  limitation,'  be  an  obstruction  of  a  highway  by  prescrip- 
tion 3  or  by  dedication,3  provided  the  dedication  has  been  accepted.4  In  the 
case  of  a  highway  established  by  statutory  proceedings  the  general  rule  pro- 
hibiting a  collateral  attack  thereon  applies,  and  consequently  on  an  issue  as  to 
one's  liability  for  obstructing  a  highway  it  is  not  permissible  to  question  the 
validity  of  the  establishment  5  unless  the  proceedings  were  entirely  void  for 
want  of  jurisdiction.0  It  may,  it  seems,  be  shown  that  the  establishment  was 
upon  a  condition  which  has  not  been  complied  with,7  and  one  who  is  alleged 
to  have  obstructed  a  highway  laid  out  across  his  land  may,  it  seems,  show 
that  he  received  no  notice  of  the  proceedings  for  establishment,8  or  that  his 
property  was  never  condemned  for  highway  purposes.9  And  it  has  been 
decided  that  a  landowner  to  whom  compensation  was  not  made  for  the  land 
taken  for  the  highway  cannot  be  made  liable  for  obstructing  the  highway,10 
though  in  New  York  a  different  view  is  taken.11 

c.  Necessity  and  Effect  of  Opening.  —  It  is  generally  held  that  an 
illegal  obstruction  of  a  highway  cannot  occur  unless  the  highway  has  been 
actually  opened  and  rendered  passable  for  travelers; 13  a  partial  opening,  how- 
ever, is  apparently  sufficient,13  and  a  few  cases  imply  that  the  opening  of  the 
highway  is  immaterial.14  One  is  not,  it  seems,  justified  in  obstructing  a  high- 


1.  Mode  of  Creation.  —  See  Freshour  v.  Hihn, 
99  Cal.  443;  Krueger  v.  Le  Blanc,  62  Mich.  70; 
Devenpeck  v.  Lamberl,  44  Barb.  (M.  Y.)  596. 

2.  Highway  Created  by  Prescription  —  A  r Kan- 
sas. —  Howard  v.  State,  47  Ark.  431;  Patton  v. 
State,  50  Ark.  53. 

Indiana.  —  Zimmerman  v.  State,  4  Ind. 
App.  583. 

Iowa.  —  State  v.  Snyder,  25  Iowa  208;  State 
v.  Teelers,  97  Iowa  458. 

Missouri.  —  State  v.  Walters,  69  Mo.  463; 
State  v.  Proctor,  90  Mo.  334;  State  v.  Davis, 
27  Mo.  App.  624;  State  v.  Bradley,  31  Mo. 
App.  308;  State  v.  Pullen,  43  Mo.  App.  620; 
Slate  v.  Baldridge,  53  Mo.  App.  415. 

New  York. —  People  v.  Hunting,  39  Hun 
(N.  Y.)  452. 

North  Carolina.  —  State  zi.  Stewart,  91  N. 
Car.  566. 

South  Carolina.  —  State  v.  Sartor,  2  Strobh. 
L.  (S.  Car.)  60;  State  v.  Tyler,  (S.  Car.  1899) 
32  S.  E.  Rep.  422. 

Texas.  —  Lensing  v.  State,  (Tex.  Crim.  1898) 
45  S.  W.  Rep.  572. 

3.  Highway  Created  by  Dedication.  —  State  v. 
Teeters,  97  Iowa  458;  State  v.  Junker,  37  Tex. 
478;  State  v.  Horlacher,  16  Wash.  325. 

4.  Gedge  v.  Com.,  9  Bush  (Ky.)  61;  State  v. 
Paine  Lumber  Co.,  84  Wis.  205. 

5.  Collateral  Attack  on  Establishment  —  Ar- 
kansas. —  Howard  v.  State,  47  Ark.  431. 

Illinois.  — Galbraith  v.  Littiech,  73  111.  209. 
Indiana.  —  Miller  v.  Porter,  71  Ind.  521. 
Iowa.  — State  v.  Robinson,  28  Iowa  514. 
Kentucky.  —  Com.    v.    Ditto,    Hard.  (Ky.) 
450. 

Maine.  —  State  v.  Madison,  33  Me.  267. 

Missouri.  —  State  v.  Gilbert,  73  Mo.  20. 

North  Carolina.  —  Slate  v.  Davis,  68  N.  Car. 
297;  State  v.  Smith,  100  N.  Car.  550. 

Texas.  —  Ewing  v.  State,  (Tex.  Crim.  1897) 
38  S.  W.  Rep.  618. 

See  also  supra,  this  tille,  Establishment  of 
Highways  —  Collateral  Attack. 

6.  When  Allowable.  —  State  v.  Farrelly,  36 
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Mo.  App.  282;  State  v.  Spainhour,  2  Dev.  & 
B.  L.  (19  N.  Car.)  547;  Laroe  v.  State,  30  Tex. 
App.  374- 

7.  State  v.  Ratliff,  32  Iowa  189;  State  v. 
Glass,  42  Iowa  56. 

8.  State  v.  Weimer,  64  Iowa  243;  State  v. 
Whitaker,  66  N.  Car.  630.  And  see  Smithers 
v.  Fitch,  82  Cal.  153. 

9.  Golahar      Gates,  20  Mo.  236. 

10.  Thompson  v.  State,  22  Tex.  App.  328; 
Bradley  v.  State,  22  Tex.  App.  330. 

11.  Chapman  v.  Gates,  54  N.  Y.  132. 

12.  Obstruction  of  Unopened  Road.  —  State  v. 
Shinkle,  40  Iowa  131;  Southerland  v.  Jackson, 
30  Me.  462,  50  Am.  Dec.  633;  Rankin  v.  State, 
25  Tex.  App.  694;  Kennedy  v.  State,  (Tex. 
Crim.  1897)  40  S.  W.  Rep.  590;  Bailey  v.  Com., 
78  Va.  19;  State  v.  Huck,  29  Wis.  202;  Stale  v. 
Babcock,  42  Wis.  138.  See,  to  the  same  effect 
apparently,  Zimmerman  v.  State,  4  Ind.  App. 
583;  State  v.  Kendall,  (S.  Car.  1899)  32  S.  E. 
Rep.  300.  Compare  with  the  Iowa  case  above 
cited  Harrow  v.  State,  1  Greene  (Iowa)  439; 
Prince  v.  McCoy,  40  Iowa  533;  State  v.  Mc- 
Gee,  40  Iowa  595. 

13.  Calder  v.  Chapman,  8  Pa.  St.  522.  See 
also  supra,  this  section,  Illegality  Arot  Dependent 
on  Prevention  of  Travel. 

14.  Seeger  v.  Mueller,  28  111.  App.  28;  Mor- 
gan v.  Monmouth  Plank  Road  Co.,  26  N.  J.  L. 
99;  Com.  v.  McNaugher,  131  Pa.  St.  55. 

In  Iowa  it  has  been  stated  that  opening  is 
immaterial,  Harrow  v.  State,  1  Greene  (Iowa) 
439;  but  a  later  decision  is  apparently  in  con- 
flict with  this.  See  State  v.  Shinkle,  40  Iowa 
131,  supra,  where  Beck,  J.,  said:  "  If,  under 
the  law  or  by  dedication,  a  right  to  use  a  way 
is  acquired  which  cannot  be  exercised  on  ac- 
count of  natural  obstacles,  it  cannot  be  said 
that  the  public  are  prevented  using  the  way 
on  account  of  a  fence  or  house  built  on  the 
land  over  which  the  right  of  way  has  been  ac- 
quired. The  act  of  erecting  the  structure  did 
not  obstruct  the  road;  the  obstruction  was 
complete  before  the  act  was  done." 
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way  as  opened  and  traveled  merely  because  it  does  not  correspond  with  the 
road  as  established,1  but  if  the  highway  officer  in  opening  the  highway 
removes  fences  off  the  line  of  the  survey,  the  landowner  is  not  liable  to  indict- 
ment for  replacing  them.2  The  failure  to  remove  a  fence  or  building  which 
was  in  the  highway  at  the  time  of  its  laying  out  has  been  held  not  to  be  an 
obstruction,  at  least  until  notice  to  remove  was  given  by  the  officials.3 

d.  Evidence  of  Highway  Character.  —  It  has  been  held  sufficient 
prima  facie  evidence  of  the  existence  of  the  highway  to  produce  the  order 
establishing  the  road  together  with  evidence  that  it  has  been  used  as  such,4 
and  there  may  be  a  statutory  provision  to  such  effect.5  Elsewhere  it  is  stated 
that  the  highway  character  of  the  road  may  be  shown  by  evidence  of  long  con- 
tinued user  as  such  and  orders  directing  work  on  it."  And  occasionally  evi- 
dence of  user  for  a  time  less  than  that  required  to  give  title  by  prescription 
seems  to  be  regarded  as  sufficient  prima  facie  evidence  of  the  existence  of  the 
highway.7 

4.  Authority  of  Legislature  or  Municipality.  —  Since  that  which  the  state  has 
legally  authorized  cannot  be  a  public  nuisance,  obstructions  which  would  other- 
wise constitute  nuisances  are  frequently  rendered  valid  by  a  legislative  enact- 
ment authorizing  their  creation.**  Instances  of  such  legislation  are  most 
frequently  seen  in  the  case  of  corporations  of  a  semi-public  character,  such  as 
railroad,  gas,  telegraph,  and  water  companies,  the  rights  of  which  in  respect 
to  the  use  of  highways  under  statutory  authority  are  considered  in  other  parts 
of  this  work.9  This  power  of  the  legislature  cannot,  however,  be  exercised  so 
as  to  affect  private  property  rights,10  and  such  grants  of  authority  are,  as  gen- 


1.  Road  Varying    from   That  Established. — 

Com.  v.  Jackson,  10  Pa.  Super.  Ct.  524;  Com. 
v.  Dicken,  145  Pa.  St.  453.  But  see  Clark  v. 
Com.,  33  Pa.  Si.  112;  Day  v.  State,  14  Tex. 
App.  26. 

2.  Ward  v.  State,  12  Lea  (Tenn.)  469. 

3.  Wiley  v.  Brimfield,  59  111.  306;  People  v. 
Young,  72  111.  411;  State  v.  Clark,  67  Wis.  229, 
See  also  State  v.  Robinson,  52  Iowa  228;  Car- 
ver v.  Com.,  12  Bush  (Ky.)  264. 

In  Illinois  the  obstructing  of  a  highway  and 
the  continuing  of  an  obstruction  thereon  are, 
under  the  statute,  distinct  offenses.  Crosby 
v.  Gipps,  19  III.  309;  Burke  v.  People,  23  111. 
App.  36;  Hoadley  v.  People,  23  111.  App.  39: 
Lowe  v.  People,  28  111.  518;  Sweeney  v.  Peo- 
ple, 28  111.  208. 

4.  Evidence  of  Establishment.  —  Sage  v. 
Barnes,  9  Johns.  (N.  Y.)  365:  Chapman  v. 
Gates,  46  Barb.  (N.  Y.)  313;  Arnold  v.  Flat- 
tery, 5  Ohio  271. 

6.  State  v.  Gilbert,  73  Mo.  20;  State  v. 
Ramsey,  76  Mo.  398. 

6.  Howard  v.  State,  47  Ark.  431;  McWhor- 
ter  v.  State,  43  Tex.  666;  Hall  -'.  State,  13 
Tex.  App.  269. 

A  Statutory  Provision  that  in  a  prosecution 
for  obstructing  a  way  "  it  shall  be  suflicicnt  to 
prove  that  it  is  used  and  worked  as  such  " 
docs  not  render  such  proof  conclusive,  but 
merely  prima  facie  evidence  of  the  existence  of 
the  highway.    Johns  v.  State,  104  Ind.  557. 

7.  Com.  ?'.  Abney,  4  T.  B.  Mon.  (Ky.)  477; 
Little  v.  Denn,  34  N.  Y.  452. 

8.  Legislative  Power  to  Pormit  Obstructions  — 
United  States.  —  Pacific  U.  Co.  v.  Leavenworth, 
1  Dill.  (U.  S.)  393,  Miller  v.  New  York,  109  U. 
S.  385;  Northern  Transp.  Co  v.  Chicago,  99 
U.  S.  635;  District  of  Columbia  v.  Baltimore, 
etc.,  R.  Co.,  114  U.  S.  453. 


Alabama.  —  Perry  v.  New  Orleans,  etc.,  R. 
Co.,  55  Ala.  413,  28  Am.  Rep.  740. 

Georgia.  —  South  Carolina  R.  Co.  v.  Steiner, 
44  Ga.  546;  Kirtland  v.  Macon,  66  Ga.  385; 
Atlanta  v.  Gate  City  Gas  Light  Co.,  71  Ga. 
106. 

Illinois.  —  Qu'ncy  v.  Bull.  106  111.  337,  4 
Am.  &  Eng.  Corp.  Cas.  554. 

Indiana.  —  Cummins  v.  Seymour,  79  Ind. 
491,  41  Am.  Rep.  618;  North  Vernon  v.  Voeg- 
ler,  103  Ind.  327. 

Kansas.  —  Leavenworth  v.  Douglass,  59  Kan. 
416,  citing  16  Am.  and  Eng.  Encyc.  ok  Law 
(1st  ed.)  1000. 

Louisiana.  —  Irwin  v.  Great  Southern  Tele- 
phone Co.,  37  La.  Ann.  63. 

Massachusetts.  —  Cushing  v.  Boston,  128 
Mass.  330;  Com.  v.  Old  Colony,  etc.,  R.  Co., 
14  Gray  (Mass.)  93. 

Missouri.  —  Porter  v.  North  Missouri  R. 
Co.,  33  Mo.  128;  Hisey  v.  Mexico,  61  Mo. 
App.  248;  Dubach  v.  Hannibal,  etc.,  R.  Co., 
89  Mo.  483. 

New  York.  —  First  Baptist  Church  v.  Utica, 
etc.,  R.  Qo.,  6  Barb.  (N.  Y.)  313;  Williams  v. 
New  York  Cent.  R.  Co.,  18  Barb.  (N.  Y.)  222; 
Matter  of  Prospect  Park,  etc.,  R.  Co.,  67  N.  Y. 
371;  Hoey  v.  Gilroy,  129  N.  Y.  132. 

Ohio.  —  Kumler  v.  Siisbee,  38  Oliio  St.  445. 

Pennsylvania.  —  Reading  v.  Com.,  11  Pa. 
St.  196,  51  Am.  Dec.  534;  Com.  v.  Capp,  48 
Pa.  St.  53. 

9.  See  the  titles  Gas  Companies,  vol.  14,  p. 
915;  Municipal  Corporations;  Pipe  Lines; 
Railroads;  STREET  Railways;  Streets  and 
Sidewalks;  TELEGRAPHS  and  Telephones; 
Water  Companies. 

10.  Power  Cannot  Be  Exercised  as  Against  Pii- 
vato  Property  Rights. —  Baltimore,  etc.,  R.  Co. 
v.  Fifth  Baptist  Church,  108  U.  S.  317;  Slate 
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erally  in  the  case  of  legislative  grants,  to  be  strictly  construed.1  This  power 
to  authorize  obstructions  may  also  be  delegated  by  the  legislature  to  the 
municipal  authorities,2  and  such  delegation  is  likewise  to  be  strictly  construed.3 
A  grant  to  an  individual  by  a  municipality,  under  such  power,  of  the  right  to 
place  an  obstruction  in  the  highway  may  be  revoked,4  unless,  it  seems, 
expenses  have  been  incurred  on  account  of  such  license,  in  which  case  the 
municipality  may  be  estopped  to  revoke  it  until  after  a  reasonable  time,  or 
unless  the  obstruction  becomes  an  actual  nuisance.5  In  the  absence  of  any 
statutory  authorization  to  the  municipality,  the  latter  has  no  power  to  author- 
ize obstructions  which  would  otherwise  be  unlawful,6  and  its  want  of  power  in 
this  respect  is  such  that  it  cannot  itself  place  in  the  highway  obstructions  of  a 
permanent  character  to  be  used  for  municipal  purposes.7 


v.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117; 
Pennsylvania  R.  Co.  v.  Angel,  41  N.  J.  Eq. 
316,  56  Am.  Rep.  1:  McCaffrey  v.  Smith,  41 
Hun  (N.  Y.)  117;  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  122,  43  Am.  Rep.  146;  Lahr  v. 
Metropolitan  El.  R.  Co.,  104  N.  Y.  268.  And 
see  the  titles  Abutting  Owners,  vol.  1,  p.  224; 
Eminent  Domain,  vol.  10,  p.  1043;  Nuisances. 

1.  Legislative  Grant  Strictly  Construed  —  Dis- 
trict  of  Columbia.  —  Potomac  Electric  Power 
Co.  v.  U.  S.  Electric  Lighting  Co.,  (D.  C.)  26 
Wash.  L.  Rep.  19. 

New  Jersey.  —  Bordentown,  etc.,  Turnpike 
Road  v.  Camden,  etc.,  R.,  etc.,  Co.,  17  N.  J. 
L.  314;  Newark  v.  Delaware,  etc.,  R.  Co.,  42 
N.  J.  Eq.  196;  Jersey  City  v.  Central  R.  Co., 
40  N.  J.  Eq.  417. 

New  York.  — Buckholz  v.  New  York,  etc., 
R.  Co.,  148  N.  Y.  640. 

Pennsylvania.  —  Pittsburgh,  etc..  Bridge  Co. 
v.  Com..  (Pa.  1886)  8  Atl.  Rep.  217;  Storm- 
feltz  v.  Manor  Turnpike  Co.,  13  Pa.  St.  558; 
Pennsylvania  R.  Co. 's  Appeal,  115  Pa.  St.  514. 

Rhode  Island.  —  Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  1.  493- 

2.  Power  May  Be  Delegated  to  Municipality  — 
United  States.  —  Barnes  v.  District  of  Colum- 
bia, 91  U.  S.  540;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635;  Delroit  Citizens'  St.  R. 
Co.  v.  Detroit  R.  Co.,  171  U.  S.  48. 

Alabama.  —  Montgomery  v.  Parker,  114  Ala. 
118. 

California.  —  Sinton    v.    Ashbury,  41  Cal. 

.525. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Domke, 
n  Colo.  247. 

Illinois. — Chicago  Dock,  etc.,  Co.  v.  Gar- 
rity,  115  111.  155- 

Indiana.  —  Michigan  City  v.  Boeckling,  122 
Ind.  39. 

Iowa.  —  Merchants'  Union  Barb  Wire  Co. 
v.  Chicago,  etc.,  R.  Co.,  70  Iowa  105: 

New  Jersey.  —  Benton  v.  Elizabeth,  61  N.  J. 
L.  411,  693,  8  Am.  &  Eng.  Corp.  Cas.  N.  S. 
745- 

New  York.  —  People  v.  Squire,  107  N.  Y. 
593,  1  Am.  St.  Rep.  893;  Hoey  v.  Gilroy,  129 
N.  Y.  132;  Broadbelt  v.  Loew,  15  N.  Y.  App. 
Div.  343;  Utica  v.  Utica  Telephone  Co.,  24  N. 
Y.  App.  Div,  361. 

Pennsylvania.  —  Mercer  v.  Pitisburgh,  etc., 
R.  Co.,  '36  Pa.  St.  99. 

Tennessee.  —  Iron  Mountain  R.  Co.  v.  Bing- 
ham, 87  Tenn.  522. 

3.  Delegation  Strictly  Construed.  —  Grand 
Rapids  Electric  Light,  etc.,  Co.  v.  Grand 
Rapids  Edison  Electric  Light,  etc.,  Co.,  33 
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Fed.  Rep.  659;  Cushing  v.  Boston,  128  Mass. 
330;  Smith  v.  Westerly,  19  R.  I.  437. 

4.  Revocation  of  Municipal  License. —  Winter 
v.  Montgomery,  83  Ala.  589;  Ex  p.  Taylor,  87 
Cal.  91;  Augusta  v.  Burum,  93  Ga.  68;  Hib- 
bard  v.  Chicago,  173  111.  91;  Snyder  v.  Mt. 
Pulaski,  176  111.  397;  Detroit  -j.  Detroit,  etc., 
Plank  Road  Co.,  12  Mich.  333;  Reading  v. 
Com.,  11  Pa.  St.  196,  51  Am.  Dec.  534;  Nor- 
folk v.  Chamberlaine,  29  Gratt.  (Va.)  534. 

5.  Georgia.  —  Augusta  v.  Burum,  93  Ga.  68. 
Iowa. —  Spencer  v.  Andrew,  82  Iowa  14. 
Massachusetts.  —  Com.  v.  Boston,  97  Mass. 

555- 

New  Jersey.  —  Hudson  Telephone  Co.  v. 
Jersey  City,  49  N.  J.  L.  303,  60  Am.  Rep.  619. 

Oregon.  —  Savage  v.  Salem,  23  Oregon  381, 
37  Am.  St.  Rep.  688. 

6.  No  Municipal  Power  in  Absence  of  Statute  — 
Alabama.  — Costello  v.  State.  108  Ala.  45. 

Georgia.  —  Augusta  v.  Burum,  93  Ga.  68. 
Illinois.  —  Snyder  v.  Mt.  Pulaski,  176  111. 
397- 

Indiana.  —  Pettis  v.  Johnson,  56  Ind.  139; 
State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep. 

117. 

Kansas.  —  Gould  v.  Topeka,  32  Kan.  485,  49 
Am.  Rep.  496;   Mikesell  v.  Durkee,  34  Kan. 

509- 

Kentucky.  —  Flemingsburg  v.  Wilson,  1 
Bush  (Ky.)  203. 

Massachusetts.  —  Stetson  v.  Faxon,  ig  Pick. 
(Mass.)  147,  31  Am.  Dec.  123. 

Missouri.  —  Glaessner  v.  Anheuser-Busch 
Brewing  Assoc.,  100  Mo.  508. 

New  Jersey.  —  Atty.  Gen.  v.  Heishon,  iS  N. 
J.  Eq.  410;  State  v.  Morris,  etc.,  R.  Co.,  23  N. 
J.  L.  360;  McDonald  v.  Newark,  42  N.  J.  Eq. 
136. 

New  York.  —  New  York  Cent.,  etc.,  R.  Co. 
v.  Utica,  (N.  Y.  1871)  3  Alb.  L.  J.  151;  Trenor 
v.  Jackson,  (N.  Y.  Super.  Ct.  Spec.  T.)  15  Abb. 
Pr.  N.  S.  (N.  Y.)  115;  Ely  v.  Campbell, 
(Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  333; 
Cohen  v.  New  York,  113  N.  Y.  532,  10  Am.  St. 
Rep.  506;  Delaware,  etc.,  R.  Co.  v.  Buffalo, 
158  N.  Y.  273,  affirming  4  N.  Y.  App.  Div.  562. 

Pennsylvania.  —  Com.  v.  Rush,  14  Pa.  St. 
186. 

7.  Erection  for  Municipal  Purposes.  —  Morrison 
v.  Hinkson,  87  111.  587,  29  Am.  Rep.  77;  Pettis 
v.  Johnson,  56  Ind.  139;  State  v.  Berdetta,  73 
Ind.  185,  38  Am.  Rep.  117;  Tell  City  v.  Biele- 
feld, 20  Ind.  App.  1. 

So  it  has  been  held  that  the  municipality 
cannot  utilize  a  highway  for  the  purpose  of  a 
public  market  house.    State  v.  Mobile,  5  Port. 
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5.  Use  for  Municipal  Purposes.  —  As  stated  above,  the  municipality  has  gen- 
erally no  right  to  place  obstructions  of  a  permanent  character  on  a  highway 
for  municipal  purposes,1  but  temporary  obstructions  may  be  permitted  for  such 
purposes  when  apparently  necessary  or  desirable,2  and  it  has  even  been  held 
that  the  municipality  may  occupy  a  part  of  the  highway  with  a  water  tank  or 
reservoir  to  hold  water  for  the  purpose  of  sprinkling  streets.3 

6.  Authorized  Uses  by  Abutting  Owners.  —  It  is  conceded  that  owners  of  prop- 
erty abutting  on  the  highway  may  make  certain  uses  of  a  part  of  the  highway 
which  are  necessary  for  the  proper  utilization  and  enjoyment  of  the  property.4 
These  rights  of  the  abutting  owner  are  principally  those  of  leaving  building 
materials  and  accessories  in  the  highway  5  and  also  of  -leaving  therein  for  a 
reasonable  time  articles  about  to  be  moved  from  or  into  a  building  6  and  appa- 
ratus or  vehicles  for  the  purpose  of  aiding  in  such  removal;  7  and  a  wagon  may 
be  placed  on  the  sidewalk  for  this  purpose.8  The  obstruction  by  the  abutting 
owner  must,  however,  be  of  a  reasonably  necessary  character,  and  it  must 
not  unreasonably  interfere  with  the  rights  of  the  public  to  use  the  highway.9 


(Ala.)  279,  30  Am.  Dec.  564;  Lutterloh  v. 
Cedar  Keys,  15  Fla.  306;  Columbus  v.  Jaques, 
30  Ga.  506. 

1.  Use  for  Municipal  Purposes. — See  supra, 
this  seccion,  Authority  of  Legislature  or  Munici- 
pality. 

2.  Simon  v.  Atlanta,  67  Ga.  618,  44  Am. 
Rep.  739,  where  it  was  held  proper  to  stretch 
ropes  across  a  highway  durins;  a  parade  or 
practice  by  the  fire  department  of  a  city,  this 
being  conclusive  to  the  efficiency  of  such  a  de- 
partment. 

3.  Savage  v.  Salem,  23  Oregon  381,  37  Am. 
St.  Rep.  688;  West  v.  Bancroft,  32  Vt.  371. 
But  see  Morrison  v.  Hinkson,  87  III.  587,  29 
Am.  Rep.  77,  in  which  case  a  water  tank  was 
placed  by  the  city  in  the  centre  of  the  highway 
so  as  to  cover  half  the  width  thereof,  and  a 
steam  engine  was  operated  in  connection 
therewith,  and  such  placing  of  the  tank  was 
held  to  be  an  improper  use  of  the  highway. 

4.  Uses  by  Abutting  Owners.  —  In  Loberg  v. 
Amherst,  87  Wis.  641,  41  Am.  St.  Rep.  69, 
Pinney,  J.,  said:  "As  fuel  is  necessary,  a 
man  may  throw  wood  into  the  street  for  the 
purpose  of  having  it  carried  to  his  house, 
and  it  may  lie  there  a  reasonable  time; 
and,  because  building  is  necessary,  materials 
proper  and  adapted  to  that  purpose  may 
be  placed  in  the  street,  provided  it  be  done 
in  the  most  convenient  manner;  and  so,  as 
to  the  repairing  of  a  house,  the  public  must 
submit  to  the  inconvenience  necessarily  inci- 
dent thereto,  but  if  prolonged  for  an  unreason- 
able time  such  use  of  the  street  becomes 
unlawful."  Citing  Callanan  v.  Gilman,  107 
N.  Y.  360.  1  Am.  St.  Rep.  831;  Clark  v.  Try,  8 
Ohio  St.  373.  72  Am.  Dec.  590;  Hundhausen 
v.  Bond,  36  Wis.  29;  Raymond  v.  Kcscberg, 
84  Wis.  302.    See  also   the    title    A  hutting 

Owners,  vol.  i,  p.  224. 

5.  Deposit  of  Building  Materials  and  Accessories 
Permitted  —  England.  —  Rex  v.  Ward,  4  Ad.  & 
El.  384,  31  E.  C.  L.  92;  Rex  v.  Jones,  3  Campb. 
230. 

United  States. — Chicago  v.  Robbins.  2 
Black  (U.  S.)  418;  Cleveland  v.  King,  132  U. 
S.  295. 

Indiana.  —  Wood  V.  Mcars,  12  Ind.  515,  74 
Am.  Dec.  222. 


15  C.  of  L. — 32 
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Massachusetts.  —  0'Lindai\  Lothrop,  21  Pick. 
(Mass.)  292,  32  Am.  Dec.  261. 

New  York.  —  People  v.  Cunningham,  1 
Den.  (N.  Y.)  524,  43  Am.  Dec.  709. 

Ohio.  —  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am. 
Dec.  590. 

Pennsylvania.  —  Com.  v.  Passmore,  I  S.  & 
R.  (Pa.)  217;  Palmer  v.  Silverthorn,  32  Pa.  St. 
65;  Mallory  v.  Griffey,  85  Pa.  St.  275. 

Wisconsin.  —  Hundhausen  v.  Bond,  36  Wis. 
29;  Raymond  v.  Keseberg,  84  Wis.  302;  Lo- 
berg v.  Amherst,  87  Wis.  634,  41  Am.  St. 
Rep.  69. 

A  Railroad  Company  improving  land  adjoining 
a  highway  for  railroad  purposes  has  the  same 
right  as  an  abutting  owner  to  utilize  a  part  of 
the  highway  for  the  purpose  of  construction 
work.  Fitch  v.  New  York,  etc.,  R.  Co.,  59 
Conn.  414. 

6.  Deposit  of  Goods  in  Transit  —  England.  — 
Benjamin  v.  Storr,  L.  R.  9  C.  P.  400. 

Loiva.  —  Haight  v.  Keokuk,  4  Iowa  214. 
Louisiana.  —  McCloughry  r.  Finney,  37  La. 
Ann.  31. 

Missouri.  —  Gerdes  v.  Christopher,  etc., 
Agricultural  Iron,  etc.,  Co.,  124  Mo.  347. 

New  Jersey.  —  Halsey  y.  Rapid  Transit  St. 
R.  Co.,  47  N.  J.  Eq.  380. 

New  York.  —  People  v.  Cunningham,  1 
Den.  (N.  Y.)  524,  43  Am.  Dec.  709;  Welsh  v. 
Wilson,  101  N.  Y.  254,  54  Am.  Rep.  698. 

Ohio.  —  Clark  v.  Fry,  8  Ohio  St.  358,  72  Am. 
Dec.  590. 

Pennsylvania.  —  Davis  v.  Corry,  154  Pa.  St. 
602. 

7.  Apparatus  for  Moving  Goods.  —  Mathews  v. 
Kclsey,  58  Me.  56,  4  Am.  Rep.  248;  Welsh  v. 
Wilson,  ici  N.  Y.  254,  54  Am.  Rep.  698; 
Jochem  v.  Robinson,  72  Wis.  199.  Compare 
Callanan  v.  Gilman,  107  N.  Y.  360,  1  Am.  St. 
Rep.  831;  Flynn  v.  Taylor,  127  N.  Y.  596. 

Vehicles.  —  Sikes  v.  Manchester,  59  Iowa  65; 
Manlcy  v.  Leggett,  62  Hun  (N.  Y.)  562;  Nor- 
ristown  v.  Moycr,  67  Pa.  St.  355. 

8  Wagon  on  Sidewalk. —  Hand  v.  Klinkcr. 
54  N.  Y.  Super.  Ct.  433. 

9.  Use  by  Abutting  Ov/ner  Must  Be  Reasonable. 
— ■  Fritz  v.  Hobson.  42  L.  T.  N.  S.  225,  14  Ch. 
D.  542,  49  L.  J.  Ch.  321;  Benjamin  v.  Storr, 
L.  R.  9  C.  P.  400;  Kerr  v.  Forguc,  54  111.  482, 
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And  the  obstruction  is  unreasonable  if  it  is  practically  continuous.1  It  has 
been  held  not  to  be  a  reasonable  use  of  the  highway  to  keep  teams  or  vehicles 
constantly  in  front  of  the  premises  and  in  such  numbers  as  to  interfere  with  the 
use  of  the  highway  by  others.2 

7.  Particular  Modes  of  Obstruction — a.  Buildings.  — An  encroachment  on 
a  highway  by  the  erection  thereon  of  a  building,  or  a  part  of  a  building,  has 
been  frequently  held  to  be  illegal.3  A  part  of  a  building  may  be  an  encroach- 
ment even  though  it  is  some  distance  above  the  surface  of  the  highway.4 

b.  Fences,  Walls,  and  Gates.  —  A  fence  erected  upon  the  highway 
without  authority,  by  an  abutting  owner  or  other  person,  is  an  obstruction 
and  a  nuisance,5  and  it  may  be  an  encroachment  within  a  particular  statutory 


5  Am.  Rep.  146;  McCloughry  v.  Finney,  37 
La.  Ann.  31;  Stuart  v.  Havens,  17  Neb.  211; 
Welsh  v.  Wilson,  101  N.  Y.  254,  54  Am.  Rep. 
69S;  Callanan  v.  Oilman,  107  N.  Y.  360,  1  Am. 
St.  Rep.  831;  Flynn  v.  Taylor,  127  N.  Y. 
596. 

In  Flynn  v.  Taylor,  127  N.  Y.  596,  while  the 
court  recognized  ihe  right  of  the  owner  of  land 
abutting  upon  a  public  street  to  encroach, 
when  necessary,  upon  the  primary  right  of  the 
public  to  a  limited  extent  and  for  a  temporary 
purpose,  it  said:  "  Two  facts,  however,  must 
exist  to  render  the  encroachment  lawful:  1. 
The  obstruction  must  be  reasonably  necessary 
for  the  transaction  of  business.  2.  It  must  not 
unreasonably  interfere  with  the  rights  of  the 
public." 

1.  Obstruction   Unduly  Continuous.  —  Cob  urn 

v.  Ames,  52  Cal.  387,  28  Am.  Rep.  634;  Gerdes 
v.  Christopher,  etc..  Agricultural  Iron,  etc., 
Co.,  124  Mo.  347;  People  v.  Cunningham,  1 
Den.  (N.  Y.)  524,  43  Am.  Dec.  709;  Flynn  v. 
Taylor,  127  N.  Y.  596. 

In  Callanan  v.  Gilman,  107  N.  Y.  360,  I 
Am.  Si.  Rep.  831.it  was  held  that  a  bridge 
made  of  skids,  three  feet  wide  and  fifleen  feet 
long,  extending  over  the  sidewalk  for  the  pur- 
pose of  loading  and  unloading  goods,  and  so 
remaining  the  greater  part  of  every  busi- 
ness day,  constituted  an  unlawful  obstruc- 
tion. 

2.  Vehicles  Improperly  Left   in  Highway.  — 

Rex  v.  Russell,  6  East  427;  Benjamin  v.  Storr, 
L.  R.  9  C.  P.  400;  People  v.  Cunningham,  1 
Den.  (N.  Y.)  524,  43  Am.  Dec.  709;  Flynn  v. 
Taylor,  127  N.  Y.  596,  53  Hun  (N.  Y.)  167; 
Manley  v.  Leggett,  62  Hun  (N.  Y.)  562.  See 
also  infra,  this  section,  Particular  Modes  of 
Obstruction  —  Vehicles. 

3.  Buildings  Encroaching  on  Highway —  United 
States.  —  Barney  v.  Keokuk,  94  U.  S.  324. 

California.  —  People  v.  Holladay,  93  Cal. 
248,  27  Am.  St.  Rep.  186. 

Connecticut.  —  Hawley  v.  Harrall,  19  Conn. 
142. 

Indiana.  —  Pettis  v.  Johnson,  56  Ind.  139; 
Cheek  v.  Aurora,  92  Ind.  107. 

Massachusetts.  —  Day  v.  Green,  4  Cush. 
(Mass.)  433;  Com.  v.  Wilkinson,  16  Pick. 
(Mass.)  175,  26  Am.  Dec.  654;  Com.  v.  Blais- 
dell,  107  Mass.  234. 

New  Hampshire.  —  Hopkins  v.  Crombie,  4 
N.  H.  525;  Garland  v.  Towne,  55  N.  H.  55,  20 
Am.  Rep.  164. 

Neiv  Jersey.  —  Smith  v.  State,  23  N.  J.  L. 
712. 

New  York.  —  Cook  v.  Harris,  61  N.  Y.  448; 
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People  v.  Maher,  141  N.  Y.  330;  Van  Wyck  v. 
Lent,  33  Hun  (N.  Y.)  301. 

Pennsylvania.  —  Barclay  v.  Com.,  25  Pa.  St. 
503,  64  Am.  Dec.  715;  Philadelphia  v.  Phila- 
delphia, etc.,  R.  Co.,  58  Pa.  St.  256;  Com.  v. 
Rush,  14  Pa.  St.  186. 

Wisconsin.  —  State  v.  Leaver,  62  Wis.  387. 

Canada.  —  Brown  v.  Edmonlon,  23  Can. 
Sup.  Ct.  308. 

4.  Encroachments  Above  Highway.  —  Grove  v. 
Ft.  Wayne,  45  Ind.  429,  15  Am.  Rep.  262  (over- 
hanging cornice);  Bybee  v.  State,  94  Ind.  443, 
48  Am.  Rep.  175  (passageway  over  street  four- 
teen feet  above  it). 

A  Bay  Window  placed  over  the  highway 
without  authorily  is  an  illegal  obstruction. 
Simis  v.  Brookfield,  (N.  Y.  Super.  Ct.  Spec. 
T.)  13  Misc.  (N.  Y.)  569;  Reimer's  Appeal,  100 
Pa.  St.  182,  45  Am.  Rep.  373;  Livingston  v. 
Wolf,  136  Pa.  St.  519,  20  Am.  St.  Rep.  936. 

Steps  projecting  into  the  highway  are  a 
nuisance  at  common  law.  Pettis  v.  Johnson, 
56  Ind.  139;  Com.  v.  Blaisdell,  107  Mass.  234. 

5.  Fence  in  Highway  —  California.  —  Be- 
quette  v.  Patterson,  104  Cal.  282. 

Connecticut.  —  Hubbard  v.  Deming,  21  Conn. 
356;  State  v.  Merrit,  35  Conn.  314;  Burlington 
v.  Schwarzrnan,  52  Conn.  181,  52  Am.  Rep. 
571. 

Illinois.  —  Boyd  v.  Farm  Ridge,  103  111.  408; 
Lake  View  v.  Le  Bahn,  120  111.  92. 

Indiana.  —  State  v.  Miskimmons,  2  Ind.  440; 
Blue  v.  Briggs,  12  Ind.  App.  105;  Langsdale 
v.  Bonton,  12  Ind.  467;  State  v.  Buxton,  31 
Ind.  67;  Jeffries  v.  McNamara,  49  Ind.  142. 

Kentucky.  —  Gregory  v.  Com.,  2  Dana  (Ky.) 
417. 

Maine.  —  Heald  v.  Moore,  79  Me.  271. 
Massachusetts.  —  Com.   v.   Gowen,   7  Mass. 

378. 

Missouri.  —  State  v.  Walters,  69  Mo.  463 ; 
State  v.  Ramsey,  76  Mo.  398. 

New  York.  —  Wetmore  v.  Tracy,  14  Wend. 
(N.  Y.)  252,  28  Am.  Dec.  525;  Harrower  v. 
Ritson,  37  Barb.  (N.  Y.)  301;  Wakeman  v. 
Wilbur,  147  N.  Y.  657. 

Ohio.  —  Baird  v.  Clark,  12  Ohio  St.  87. 

Pennsylvania.  —  Kelly  v.  Com.,  11  S.  &  R. 
(Pa.)  345- 

Utah.  —  Whittaker  v.  Ferguson,  16  Utah  240. 

Virginia.  —  Yates  v.  Warrenton,  84  Va.  337, 
10  Am.  St.  Rep.  860. 

Wisconsin.  —  Neff  v.  Paddock,  26  Wis.  546; 
State  v.  Wertzel,  62  Wis.  184;  Childs  v. 
Nelson,  69  Wis.  125;  Bartlett  v.  Beardmore,  77 
Wis.  356.  Compare  State  v.  Pomeroy,  73  Wis. 
664. 
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provision.1  The  same  is  true  of  a  stone  wall  8  or  of  gates  3  constructed  in  the 
highway  without  authority. 

An  Unauthorized  Alteration  of  the  Route  of  a  highway  by  the  construction  of  a. 
fence  constitutes  an  illegal  obstruction.4  The  owner  of  the  land  may,  how- 
ever, it  seems,  move  his  fence  to  correspond  with  the  proper  line  of  the  high- 
way,5 but  after  the  highway  has  been  used  with  the  fence  upon  a  particular 
line  for  a  sufficient  length  of  time  to  give  prescriptive  rights  to  the  public  the 
owner  cannot  move  forward  his  fence  so  as  to  narrow  the  road.6 

c.  AWNINGS.  — An  awning  may  be  an  obstruction  and  a  nuisance  if  not 
properly  authorized,  the  matter  being  generally  regulated  by  the  municipal 
authorities.' 

d.  TREES.  —  Trees  in  a  highway  are  not  unlawful  unless  their  location,  or 
other  circumstances  of  the  case,  are  such  as  to  render  them  an  unreasonable 
obstruction  to  travel,  or  unless  there  is  some  statutory  or  municipal  regulation 
forbidding  them.* 

e.  Use  of  Highway  for  Trade  Purposes.  —  Though,  as  stated  above, 
an  abutting  owner  has  certain  recognized  rights  as  to  the  use  of  the  highway 
for  the  transfer  of  articles  to  and  from  his  property,9  he  cannot,  as  a  general 
rule,  make  use  of  a  part  of  the  highway  merely  because  this  will  enable  him 
to  conduct  his  business  more  advantageously.10    It  has  accordingly  been  held 


1.  Statutory  Provision.  —  Barton  v.  Campbell, 
54  Ohio  St.  147;  Slate  v.  Pomeroy,  73  Wis.  664. 

2.  Wall.  —  Allen  v.  Lyon,  2  Root  (Conn.) 
213;  State  v.  Knapp,  6  Conn.  415,  16  Am.  Dec. 
68;  Smith  v.  McDowell,  148  111.  51;  Holmes  v. 
Corthell,  80  Me.  31;  Com.  v.  King,  13  Met. 
(Mass.)  1 15. 

3.  Gates  —  England.  —  Jarvis  v.  Hayward, 
Cro.  Car.  184;  Greasly  v.  Codling,  2  Bing. 
263.  g  E.  C.  L.  407;  Bateman  v.  Burge,  6  C. 
&  P.  391,  25  E.  C.  L.  454. 

Delaware.  —  Johnson  v.  Stay  ton,  5  Harr. 
(Del.)  448. 

Illinois.  —  Henline  v.  People,  81  III.  269. 

Indiana.  — Clift  v.  State,  6  Ind.  App.  199. 

New  York.  —  Adams  v.  Beach,  6  Hill  (M. 
Y.)  271. 

4.  Alteration  of  Highway.  —  Oliver  v.  Loftin, 
4  Ala.  240;  McKibbin  v.  Stale,  40  Ark.  480; 
Weathered  v.  Bray,  7  Ind.  706;  Blue  v.  Briggs, 
12  Ind.  App.  105;  State  v.  Harden,  11  S.  Car. 
360. 

5.  State  v.  Crow,  30  Iowa  258;  State  v. 
Schilb,  47  Iowa  61  r. 

6.  Rights  Fixed  by  User. —  Kruger  v.  Le 
Blanc,  70  Mich.  76;  VVyman  v.  St.  Johns,  100 
Mich.  571;  Gulick  v.  Groendyke,  38  N.  J.  L. 
114;  Wiggins  v.  Tallmadge,  11  Barb.  (N.  Y.) 
457;  Com.  v.  Marshall,  137  Pa.  St.  170,  27  W. 
N.  C.  (Pa.)  67. 

7.  Awnings.  —  Ses  Augusta  v.  Burum.  93 
Ga.  68;  Pedrickz/.  Bailey,  12  Gray  (Mass.)  161 ; 
Drake  v.  Lowell,  13  Met.  (Mass.)  292;  Day  v. 
Milford,  5  Allen  (Mass.)  98;  Hawkins  v.  Sand- 
ers, 45  Mich.  491;  Bohcn  v.  Waseca,  32  Minn. 
176,  50  Am.  Rep.  564;  Fox  t.  Winona,  23 
Minn.  10;  Hisey  v.  Mexico,  61  Mo.  App.  24S; 
Simis  v.  Brookficld,  (N.  Y.  Super.  Ct.  Spec. 
T.)  13  Misc.  (N.  Y.)  569;  Brinkman  v.  Eisler, 
(City  Ct.  Gen.  T.)  40  N.  Y.  St.  Rep.  865;  Far- 
rell  v.  New  York,  (Supm.  Ct.)  20  N.  Y  St. 
Rep.  12,  22  N.  Y.  St.  Rep.  409;  Hume  v.  New 
York.  74  N.  Y.  264;  Hocy  v.  Gilroy,  120  N.  Y. 
132;  Trenor  v.  Jackson,  (N.  Y.  Super.  Ct.)  46 
How.  I»r.  (N.  Y.)  389. 


8.  Trees  —  California.  —  Vanderhurst  v. 
Tholcke,  113  Cal.  147;  Taylor  v.  Reynolds,  92 
Cal.  573. 

Connecticut. —  Burnham  v.  Hotchkiss,  14. 
Conn.  311. 

Iowa.  —  Bills  v.  Belknap,  36  Iowa  583;  Pat- 
terson v.  Vail,  43  IowaT42;  Everett  v.  Council 
Bluffs,  46  Iowa  66;  Quinton  v.  Burton,  61 
Iowa  471;  Crismon  v.  Deck,  84  Iowa  344. 

Kansas.  —  Wellington  v.  Gregson,  31  Kan. 
99,  47  Am.  Rep.  482. 

Maine.  —  Wellman  v.  Dickey,  78  Me.  29. 
Michigan.  —  Clark    v.    Dasso,    34  Mich. 
86. 

New  York.  —  Dougherty  v.  Horsehcads,  159 
N.  Y.  154;  Wheatfield  v.  Shasley,  (Supm.  Ct. 
Eq.  T.)  23  Misc.  (N.  Y.)  100. 

Pennsylvania.  —  Com.  v.  Hauck,  103  Pa.  St- 
536;  Allegheny  v.  Zimmerman,  95  Pa.  Si.  287, 
40  Am.  Rep.  649;  Com.  v.  Beaver,  171  Pa.  St. 
542,  43  Pa.  L.  J.  153. 

Wisconsin.  —  Chase  v.  Oshkosh,  81  Wis.  313, 
29  Am.  St.  Rep.  898. 

Sec  also  supra,  this  title,  Owners/tip  of  Fee. 
A  Hedge,  it  has  been  held,  cannot  be  placed 
in  the  street  on  the  same  theory  as  that  which 
allows  trees  to  be  placed  there  by  the  owner 
of  the  fee.  Philbrick  v.  University  Place,  88 
Iowa  354.  See  also  Shawnee  County  v.  Deck- 
with,  10  Kan.  608. 

The  question  whether  the  tree  constitutes  a 
nuisance  is  a  matter  on  which  the  decision  of 
the  municipal  authotities  is  generally  conclu- 
sive. Vanderhurst  v.  Tholcke,  113  Cal.  147; 
Bliss  v.  Ball,  99  Mass.  597;  Tate  v.  Greens- 
boro, 114  N.  Car.  392.  Compare  Mt.  Carmel. 
v.  Shaw,  155  III.  37,  46  Am.  St.  Rep.  311. 
But  see  Avis  v.  Vineland,  56  N.  J.  L.  474:. 
Gitt  7'.  Hanover,  4  Pa.  Dist.  606. 

9.  Use  for  Trade  Purposes.  —  Sec  supra,  this 
section,  Authorized  Uses  !<y  Abutting  Owners. 

10.  Business  Convenience  No  Justification.—  Res; 
v.  Jones,  3  Campb.  230;  State  7'.  Chicago,  etc., 
K.  Co.,  77  Iowa  442;  Jenks  v.  Lansing  Lum- 
ber Co.,  97  Iowa  342. 
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that  it  is  improper  to  occupy  the  highway  for  trade  or  market  purposes; 1  and 
so  stands  or  booths  for  trade,  although  erected  by  abutting  owners,  have  been 
held  to  involve  an  improper  obstruction  of  the  highway,2  as  have  showcases  3 
and  weighing  scales,  when  not  properly  licensed.4  Nor  can  the  highway  be 
used  for  a  fair  or  an  agricultural  exhibition.5 

VEHICLES. — The  highway  cannot  be  regularly  used  as  a  place  for 
standing  or  storing  vehicles  of  any  description,0  though  they  may  occasion- 
all)'  stand  therein  for  a  particular  purpose  and  during  a  reasonable  time.7 

,  COLLECTING  Crowds. — If  one  carries  on  his  business  or  in  any  way 
conducts  himself  so  as  to  collect  a  crowd  of  people  in  the  highway  and  thereby 
incommode  travelers,  he  is  guilty  of  an  unlawful  use  of  the  highway.** 

h.  Excavations  in  Highway. — The  unauthorized  making  in  or  near 
the  highway  of  an  excavation  which  is  calculated  to  interfere  with  travel 
constitutes  an  obstruction  and  nuisance,9  subjecting  the  maker  to  liability  in 
damages  in  case  any  person  is  injured  thereby,10  unless  it  is  necessarily  made 
in  the  improvement  of  abutting  property,  in  which  case  it  must  not  be  unnec- 
essarily extended  or  continued,  and  must  be  properly  guarded  to  prevent 
accidents. 11 

8.  Persons  Liable.  —  The  person  who  maintains  an  obstruction  in  the  high- 
way is,  as  in  the  case  of  other  nuisances,  civilly  liable  therefor  as  if  he  him- 
self had  originally  created  it;  12  and  so  one  may  be  guilty  of  obstructing  a 


1.  Use  for  Purposes  of  Trade.  —  State  v.  Laver- 
ack,  34  N.  J.  L.  201 ;  McDonald  v.  Newark, 
42  N.  J.  Eq.  136;  St.  John  v.  New  York,  3 
Bosw.  (N.  Y.)  484;  Com.  v.  Passmore,  1  S.  & 
R.  (Pa)  217;  Com.  v.  Milliman,  13  S.  &  R. 
(Pa.)  403.  Compare  St.  John  v.  New  York,  6 
Daer  (N.  Y.)  319;  Elwood  v.  Bullock,  13  L.  J. 
Q.  B.  330;  Rex  v.  Smith,  4  Esp.  in.  But  in 
State  v.  Edens,  85  N.  Car.  526,  it  was  held  that 
it  was  not  necessarily  illegal  to  keep  a  market 
cart  an  hour  and  a  half  on  the  street  for  the 
purpose  of  selling  farm  products. 

Ordinances  restraining  sales  in  the  highway 
have  been  held  valid  Com.  v.  Ellis,  158 
Mass.  555;  White  v.  Kent,  11  Ohio  St.  550. 

2.  Stands  and  Booths  for  Trade.  —  Costello  v. 
State,  108  Ala.  45;  Ely  v.  Campbell,  (Supm. 
Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  333;  Com. 
v.  Wentworth,  Bright.  (Pa.)  318;  City  v.  Daub, 
1  Lane.  L.  Rev.  (Pa.)  306.  Compare  Barling  v. 
West,  29  Wis.  307,  9  Am.  Rep.  576. 

3.  Showcases.  —  Simis  v.  Brookfield,  (N.  Y. 
Super.  Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  569; 
People  v.  New  York,  (Supm.  Ct.)  18  Ab  .  N. 
Cas.  (N.  Y.)  123. 

4.  Weighing  Scales.  —  Spencer  v.  Andrew, 
82  Iowa  i\ ;  Emerson  v.  Babcock,  66  Iowa  258, 
55  Am.  Rep.  273. 

5.  Fair.  —  Com.  v.  Ruggles,  6  Allen  (Mass.) 
588;  State  v.  Laverack,  34  N.  J.  L.  201. 

6.  Standing  and  Storing  Vehicles.  —  Rex  v. 
Cross,  3  Campb.  224;  Turner  v.  Holtzman,  54 
Md.  148,  39  Am.  Rep.  361;  Cohen  v.  New 
York,  113  N.  Y.  532,  10  Am.  St.  Rep.  506; 
Branahan  v.  Cincinnati  Hotel  Co.,  39  Ohio 
St.  333.  See  also  supra,  this  section,  Author- 
ized Uses  by  Abutting  Owners. 

1.  Sikes  v.  Manchester,  59  Iowa  65;  O'Linda 
v.  Lothrop,  21  Pick.  (Mass.)  297,  32  Am.  Dec. 
26r;  Norristown  v.  Moyer,  67  Pa.  St.  367. 

8.  Collecting  Crowds.  —  Rex  v.  Carlile,  6  C. 
&  P.  636,  25  E.  C  L.  571;  Horner  v.  Cadman, 
55  L.  J.  M.  C.  no,  54  L.  T.  N.  S.  421,  16  Cox 
C.  C.  51;  Barker  v.  Penley,  62  L.  J.  Ch.  623, 
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(1893)  2  Ch.  447;  People  v.  Cunningham,  1 
Den.  (N.  Y.)  524,  43  Am.  Dec.  709;  Barker  v. 
Com.,  19  Pa.  St.  412.  See  also  infra,  this  title, 
User  for  Passage  and  Transit. 

In  Rex  v.  Carlile,  6  C.  &  P.  636,  25  E.  C.  L. 
571,  a  case  frequently  referred  to,  a  bookseller 
in  London  was  convicted  of  creating  a 
nuisance  because  he  placed  in  his  shop  win- 
dow an  effigy  of  a  bishop  with  a  placard  there- 
on containing  the  words  "  spiritual  broker," 
with  a  figure  of  the  devil  beside  it,  which  at- 
tracted such  crowds  as  to  compel  passers  to 
walk  in  the  roadway. 

9.  Excavations.  —  Lewiston  v.  Booth,  (Idaho 
1893)  34  Pac.  Rep.  809;  Canoe  Creek  v.  Mc- 
Eniry,  23  111.  App.  227;  Scammon  v.  Chicago, 
25  III.  424,  79  Am.  Dec.  334;  Temperance  Hall 
Assoc.  v.  Giles,  33  N.  J.  L.  260;  Runyon  v. 
Bordine,  14  N.  J.  L.  472. 

So  it  has  been  held  that  one  is  criminally 
liable  as  for  the  obstruction  of  a  highway  if 
he  cuts  and  removes  ice  from  a  river  in  such 
a  way  as  to  interfere  with  a  winter  way  used 
for  over  twenty  years  by  the  public  across  the 
river,  Com.  v.  Christie,  13  Pa.  Co.  Ct.  149;  as 
he  is  civilly  liable  to  those  injured  by  such 
action,  French  v.  Camp,  18  Me.  433,  36  Am. 
Dec.  728. 

10.  See  also  supra,  this  title,  Defective  and 
Unsafe  Highways  —  Defects  Involving  Liability 
—  Unguarded  Holes  or  Excavations  in  Highway. 

11.  Fisher  v.  Thirkell,  21  Mich.  1,  4  Am.  Rep. 
422;  Clark  v.  Fry.  8  Ohio  St.  358,  72  Am. 
Dec.  590.  Compare  Congreve  v.  Morgan,  lS 
N.  Y.  84,  72  Am.  Dec.  495;  Congreve  v.  Smith, 
18  N.  Y.  79.  See  also  supra,  this  title.  Owner- 
ship of  Fee  —  Excavations  by  Owiier  of  Fee; 
and  Defective  and  Unsafe  Highways — Defects 
Created  by  Individuals  —  Individual  Liability  — 
Based  on  Creation  of  Nuisance. 

12.  Persons  Liable.  —  Washington  Gas  Light 
Co.  v.  District  of  Columbia,  161  U.  S.  316; 
Caldwell  v.  Pre-emption,  74  111.  App.  32; 
Stoughton  :     Porter,  13  Allen  (Mass.)  131; 
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highway  when  he  orders  or  consents  to  the  felling  of  timber  on  his  property 
which  falls  so  as  to  obstruct  the  highway,  and  he  makes  no  attempt  to  remove 
such  obstruction.1  One  cannot,  however,  excuse  his  obstruction  of  the  high- 
way by  showing  that  the  person  who  owned  the  particular  articles  told  him  to 
place  them  in  the  highway.2 

Railroad  Companies,  like  individuals,  cannot  create  obstructions  in  the  high- 
way, except  as  authorized  by  statute,3  and  are  consequently  liable  to  indict- 
ment in  case  they  permit  cars  or  engines  to  remain  on  the  highway  for  an 
unreasonable  length  of  time.4  And  such  obstruction  may  render  the  com- 
pany liable  to  a  person  suffering  damage  therefrom.5 

9.  Remedies  —  a.  Criminal  Prosecution.  — Since  the  improper  obstruc- 
tion of  a  highway  constitutes  a  nuisance,  it  may  be,  and  frequently  is,  the 
ground  of  a  criminal  prosecution.6    Though  such  a  prosecution  will  lie  at 


Slaie  v.  Pierson,  37  N.  J.  L.  216;  Schaefer  v. 
Fond  du  Lac,  99  Wis.  333.  See  also  Schubert 
v.  Coivles,  31  N.  Y.  App.  Div.  418. 

1.  Consent  or  Direction  of  Property  Owner.  — 
Sanders  v.  State,  18  Ark.  198;  Nagle  v.  Brown, 
37  Ohio  St.  7. 

2.  McDermott  v.  Conley,  (Supm.  Ct.  Gen. 
T.)  33  N.  Y.  St.  Rep.  560. 

3.  Railroads  Obstructing  Highways  —  Arkan- 
sas.—  St.  Louis,  etc.,  R.  Co.  v.  State,  52 
Ark.  51. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  673. 

Florida.  —  Palatka,  etc.,  R.  Co.  v.  State,  23 
Fla.  546,  II  Am.  St.  Rep.  395. 

Indiana.  —  State  v.  Baltimore,  etc.,  R.  Co., 
120  Ind.  298. 

Iowa.  —  Cain  v.  Chicago,  etc.,  R.  Co.,  54 
Iowa  255. 

New  Jersey.  —  Pennsylvania  R.  Co.  v.  Angel, 
41  N.  J.  Eq.  316,  56  Am.  Rep.  I. 

New  York. —  Fanning  v.  Osborne,  102  N. 
Y.  441. 

Tennessee.  —  Harmon  v.  Louisville,  etc.,  R. 
Co.,  87  Tenn.  614. 

West  Virginia.  —  State  v.  Monongahela 
River  R.  Co.',  37  \V.  Va.  108. 

See  for  full  treatment  of  this  subject  the  title 
Railroads. 

4.  Standing  Cars  —  Iowa.  —  State  v.  Chicago, 
etc.,  R.  Co.,  77  Iowa  442. 

Massachusetts.  — Com.  v.  New  York,  etc.,  R. 
Co.,  112  Mass.  412. 

New  Jersey.  —  State  v.  Morris,  etc.,  R.  Co., 
23  M.  J.  L.  360. 

New  York.  —  Mahady  v.  Bushwick  R.  Co., 
91  N.  Y.  148,  43  Am.  Rep.  661. 

North  Carolina. — Stale  v.  Western  North 
Carolina  R.  Co.,  95  N.  Car.  602. 

Pennsylvania.  —  Rauch  v.  Lloyd,  31  Pa.  Si. 
358,  72  Am.  Dec.  747. 

South  Carolina.  —  Murray  v.  South  Carolina 
R.  Co.,  10  Rich.  L.  (S.  Car.)  227,  70  Am.  Dec. 
219. 

Tennessee. — Louisville,  etc.,  R.  Co.  v.  State, 
3  Head  (Tenn.)  523,  75  Am.  Dec.  778;  State  v. 
Louisville,  etc.,  R.  Co.,  91  Tenn.  445. 

The  statute  quite  frequently  contains  pro- 
visions in  regard  to  such  obstructions  by  rail- 
road companies.  See  State  v.  Grand  Trunk 
R.  Co.,  59  Me.  189;  Com.  v.  New  York,  etc., 
R.  Co.,  112  Mass.  412;  Scllcck  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  375;  Com.  v.  Capp,  48 
Pa.  St.  53. 

5.  Jackson  v.  Kiel,  13  Colo.  378,  16  Am.  St. 


Rep.  207;  Young  v.  Detroit,  etc.,  R.  Co.,  56 
Mich.  430;  Peterson  v.  Chicago,  etc.,  R.  Co., 
64  Mich.  621;  Murray  v.  South  Carolina  R. 
Co.,  10  Rich.  L.  (S.  Car.)  227,  70  Am.  Dec.  219. 

6.  Criminal  Prosecution  —  England.  —  Rex  v. 
Russell,  6  East  427;  Rex  v.  Cross.  3  Campb. 
226;  Rex  v.  Jones,  3  Campb.  230;  Rex  v. 
Wright,  3  B.  &  Ad.  681,  23  E.  C.  L.  159;  Rex 
v.  Grosvenor,  2  Stark.  511,  3  E.  C.  L.  509; 
Reg.  v.  Betts.  16  Q.  B.  1022,  71  E.  C.  L.  1022; 
Rex  v.  Morris,  1  B.  &  Ad.  441,  20  E.  C.  L. 
421;  Rex  v.  Tindall,  6  Ad.  &  El.  143,  33  E. 
C.  L.  26;  Rex  v.  Ward,  4  Ad.  &  El.  384,  31  E.  C. 
L.  92. 

Arkansas.  —  State  v.  Holman,  29  Ark.  58; 
State  v.  Withrow,  47  Ark.  551;  Howard  v. 
Slate,  47  Ark.  431 ;  Patton  v.  State.  50  Ark.  53. 

Illinois.  —  Martin  v.  People,  23  111.  395; 
Grube  v.  Nichols,  36  111.  92;  Houston  v. 
People,  63  111.  185;  Hen  line  v.  People,  81  III.  269. 

Indiana.  —  Boyer  v.  State,  16  Ind.  451;  Slate 
v.  Buxton,  31  Ind.  67;  Jeffries  v.  McNamara, 
49  Ind.  142;  Sullivan  v.  State,  52  Ind.  309; 
State  v.  Day,  52  Ind.  483;  State  7/.  Stewart,  66 
Ind.  555;  Clift  v.  State,  6  Ind.  App.  199. 

Iowa.  — State  z>.  Birmingham,  74  Iowa  407. 

Kentucky.  —  Clark  v.  Com.,  14  Bush  (Ky.) 
166;  Gregory  v.  Com.,  2  Dana  (Ky.)  417. 

Massachusetts.  —  Com.  v.  Belding,  13  Met. 
(Mass.)  10;  Com.  v.  King,  13  Met.  (Mass.)  115; 
Com.  v.  Carr,  143  Mass.  84. 

Minnesota.  —  State  v.  Eisele,  37  Minn.  256. 

Missouri.  —  State  v.  Turner,  21  Mo.  App. 
324;  Stale  v.  Pullen,  43  Mo.  App.  620;  State 
v.  Macy,  67  Mo.  App.  326;  Stale  v.  Weese,  67 
Mo.  App.  466;  Beaudean  v.  Cape  Girardeau, 
71  Mo.  392;  Stale  w.  Gilbert,  73  Mo.  20. 

New  Hampshire.  —  State  -'.  Athcrton,  16  N. 
H.  203.  And  see  Bryant  v.  Tamworih,  (N.  II. 
1896)  39  Atl.  Rep.  431. 

New  York.  —  People  v.  Vanderbilt,  28  N. 
Y.  396,  84  Am.  Dec.  351. 

North  Carolina.  —  State  v.  Crumpler,  S8  N. 
Car.  647;  State  v.  Smith,  100  N.  Car.  550. 

Oregon.  —  State  v.  Officer,  4  Oregon  182; 
State  v.  Hume,  12  Oregon  133;  State  v.  Myers, 
20  Oregon  442. 

Pennsylvania.  —  Glenn  v.  Com.,  (Pa.  1S86)  5 
Cent.  Rep.  492;  Kelly  v.  Com.,  11  S.  &  R. 
(Pa.)  345- 

South  Carolina.  —  State  v.  Sartor,  2  Strobh. 
L.  (S.  Car.)  60;  State  v.  Carver,  5  Strobh.  L. 
(S.  Car.)  217. 

And  see  other  criminal  cases  cited  in  this 


section. 
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common  law,  there  are  in  many  of  the  states  statutory  provisions  making  the 
obstruction  of  a  highway  a  misdemeanor,  and  the  prosecution  is  brought  under 
such  a  provision  when  it  exists.1  In  the  absence  of  a  statutory  provision  to 
contrary,  the  knowledge  or  intent  with  which  one  acts  in  placing  an 
obstruction  in  a  highway  is  immaterial.2  The  statute,  however,  frequently 
creates  a  criminal  liability  for  a  "  wilful  "  obstruction  only.3  The  meaning 
to  be  given  to  the  term  "  wilful  "  in  this  connection  does  not  clearly  appear. 
In  fozva  it  is  stated  to  mean  intentional,4  but  elsewhere  it  is  stated  to  signify 
evil  intent  or  an  absence  of  reasonable  ground  for  believing  an  act  to  be 
lawful.8  It  has  been  held  that  one  is  not  liable  under  such  a  statute  if  he  was 
justifiably  ignorant  of  the  existence  of  the  highway,  or  of  its  proper  location,6 
but  one  is  not  excused  by  the  fact  that  he  acts  under  a  mistake  as  to  his  legal 
rights,7  and  his  action  is  regarded  as  wilful  if  it  is  in  direct  defiance  of  the 
directions  of  the  highway  officers.8 

b.  Action  FOR  Penalty.  —  Occasionally  the  statute  provides  for  a  civil 
-proceeding  to  recover  a  penalty  for  the  creation  of  an  obstruction,  the  action 
being  brought  in  the  name  of  the  state,  the  municipality,  the  highway  officers, 
-or  an  individual  for  the  public  benefit,  as  the  statute  may  provide.9  When 


1.  Prosecutions  under  Statutes.  —  In  the  fol- 
lowing cases  it  appears  from  the  report  of  the 
case  that  ihe  prosecution  was  under  a  statute: 

Alabama.  —  Thompson  v.  State,  20  Ala.  54; 
Johnson  v.  State,  32  Ala.  583. 

Arkansas.  —  Slate  v.  Lemay,  13  Ark.  405. 

Connecticut.  —  State  v.  Merrit,  35  Conn.  314. 

Florida.  —  Palatka,  etc.,  R.  Co.  v.  State,  23 
Fla.  546,  II  Am.  St.  Rep.  395. 

Indiana,  —  State  v.  Craig,  23  Ind.  185; 
Jeffries  v.  McNamara,  49  Ind.  142;  State  v. 
Baker,  58  Ind.  417;  State  v.  Stewart,  66  Ind. 
555;  Miller  v.  State,  72  Ind.  421;  Hoch  v. 
State,  20  Ind.  App.  64. 

lo-wa.  —  State  v.  Berry,  12  Iowa  58;  State  v. 
Finney,  99  Iowa  43. 

Kentucky.  —  Com.  v.  Illinois  Cent.  R.  Co., 
CKy.  1898)  47  S.  W.  Rep.  258. 

Maine.  —  States.  Beeman,  35  Me.  242;  State 
v.  Bradbury,  40  Me.  154. 

Massachusetts.  —  Com.  v.  King,  13  Met. 
(Mass.)  115. 

Missouri. — State  v.  Bradley,  31  Mo.  App. 
30S;  State  v.  Rhodes,  35  Mo.  App.  360;  State 
».  Pullen,  43  Mo.  App.  620;  State  v.  Parsons, 
53  Mo.  App.  135;  State  v.  Cunningham,  61 
Mo.  App.  188;  State  v.  Proctor,  90  Mo.  334. 

North  Carolina.  —  State  v.  Eastman,  109  N. 
Car.  785. 

Ohio.  —  Matthews  v.  State,  25  Ohio  St.  536. 

Texas.  —  Conner  v.  State,  21  Tex.  App.  176; 
McClanahan  v.  State,  21  Tex.  App.  429;  Fuller 
■d.  State,  41  Tex.  140;  Pierce  v.  State,  (Tex. 
•Crim.  1893)  22  S.  W.  Rep.  587;  Laroe  v.  State, 
30  Tex.  App.  374;  Baker  v.  State,  21  Tex.  App. 
1264. 

Virginia.  —  M'Clintic  v.  Com.,  1  Rob.  (Va.) 
786. 

Washington.  —  State  v.  Horlacher,  16  Wash. 
325. 

West  Virginia.  —  State  v.  Monongahela 
River  R.  Co.,  37  W.  Va.  108. 

2.  Knowledge  and  Intent.  —  Nichols  v.  State, 
89  Ind.  298;  State  v.  Wells,  70  Mo.  635;  Com. 
zi.  Dicken,  145  Pa.  St.  453;  State  v.  Chesa- 
peake, etc.,  R.  Co.,  24  W.  Va.  809.  And  see 
the  title  Criminal  Law,  vol.  8,  p.  291. 

3.  "Wilful  Obstruction  —  Alabama.  —  Prim  v. 
State,  36  Ala.  244. 


Florida.  —  Savannah,  etc.,  R.  Co.  v.  State, 
23  Fla.  579. 

Kansas.  —  State  v.  Raypholtz,  32  Kan.  450. 
Texas.  —  Murphy  v.  State,  23  Tex.  App.  333; 
Brinkoeter  v.  State,  14  Tex.  App.  67;  Shubert 
v.  State,  16  Tex.  App.  645;  Trice  v.  State,  17 
Tex.  App.  43;  Sanborn  v.  State,  21  Tex.  App. 
155;  Bakers.  State,  23  Tex.  App.  657;  Guthrie 
v.  State,  23  Tex.  App.  339;  Sneed  v.  State,  28 
Tex.  App.  56;  Johnson  v.  State,  (Tex.  App. 
1890)  14  S.  W.  Rep.  396;  Laroe  v.  State,  30 
Tex.  App.  374;  Myers  v.  State,  (Tex.  Crim. 
1896)  36  S.  W.  Rep.  255;  Lensing  v.  State, 
(Tex.  Crim.  1898)45  S.  W.  Rep.  572;  Dodson 
v.  State,  (Tex.  Crim.  1899)  49  S.  W.  Rep.  78. 
Virginia.  —  Bailey  v.  Com.,  78  Va.  19. 

4.  Meaning  of  Term. —  State  v.  Teeters,  97 
Iowa  458.  And  see  State  v.  Chicago,  etc.,  R. 
Co.,  77  Iowa  442. 

5.  Baker  v.  Stale,  21  Tex.  App.  264;  Cornel- 
ison  v.  State,  (Tex.  Crim.  1899)  49  S.  W.  Rep. 
3§4- 

6.  Ignorance  as  to  Highway.  —  State  v.  Cum- 
merford,  16  Kan.  507;  Guthrie  v.  State,  23 
Tex.  App.  339;  Parsons  v.  State,  26  Tex.  App. 
192;  Sanborn  v.  State,  21  Tex.  App.  155;  Stale 
v.  Preston,  34  Wis.  675.  But  see  State  v. 
Bradley,  31  Mo.  App.  308;  Cornelison  v.  State, 
(Tex.  Crim.  1899)  49  S.  W.  Rep.  384. 

7.  Mistake  of  Law. —  Highway  Com'rs  v.  Ely, 
54  Mich.  173;  Crouch  v.  State,  39  Tex.  Crim. 
145.  But  see  Meers  v.  State,  (Tex.  App.  1891) 
16  S.  W.  Rep.  653. 

8.  Disobedience  to  Official  Order.  —  State  r. 
Raypholtz,  32  Kan.  450;  State  v.  Castle,  44 
Wis.  670. 

So  the  mere  omission  to  remove  an  obstruc- 
tion was  held  to  be  "  wilful  "  under  an  English 
statute,  when  the  owner  of  a  wall,  which  had 
fallen  across  a  highway,  failed  to  remove  the 
debris  after  notice.  Gully  v.  Smith,  12  Q.  B. 
D.  121. 

9.  Action  for  Penalty — California.  —  Bailey 
if.  Dale,  71  Cal.  34.  See  also  Freshour  v.  Hilm, 
99  Cal.  443. 

Connecticut.  — Canfield  v.  Mitchell,  43  Conn. 
169;  Blakeslee  v.  Tyler,  55  Conn.  397. 

Illinois.  —  Lewiston  v.  Proctor,  27  111.  414; 
Sweeney  v.  People,  28  111.  208;  Chatham  v. 
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the  statute  provides  for  an  action  for  a  penalty  on  account  of  the  obstruction, 
there  cannot,  it  seems,  be  a  prosecution  as  for  a  nuisance  at  common  law.1 
But  it  has  been  held  that  statutes  providing  for  a  civil  action  for  a  penalty 
and  for  prosecution  by  indictment  furnish  cumulative  remedies,  and  that  a 
statute  providing  for  one  of  such  remedies  is  not  repealed  by  an  enactment 
providing  for  the  other.2 

c.  Proceedings  by  Highway  Officers  for  Removal.  —  It  seems 
that  highway  officers  have  power,  under  the  general  authority  given  to  them 
to  keep  the  highways  in  repair  and  free  from  obstructions,  to  cause  the 
removal  of  objects  constituting  obstructions  or  encroachments  on  the  high- 
way,3 though  they  cannot  encroach  upon  private  property  for  the  purpose  of 
removing  a  possible  cause  of  obstruction.4  Moreover,  the  statute  frequently 
in  express  terms  authorizes  them  to  remove  obstructions  in  a  summary 
manner,5  and  sometimes  provides  for  a  judicial  proceeding  by  them  of  some 


Mason,  53  111.  411;  Havana  v.  Biggs,  58  111. 
483;  Waddle  v.  Duncan,  63  111.  223;  Partridge 
v.  Snyder,  78  111.  519;  Kile  v.  Yellovvhead,  80 
111.  208;  Wragg  v.  Penn  Tp.,  94  111.  11,  34  Am. 
Rep.  199;  Boyd  v.  Farm  Ridge,  103  111.  408; 
Madison  Tp.  v.  Gallagher,  159  111.  105; 
Samuell  v.  Sherman,  170  111.  265;  Tully  v. 
Nonhfield,  6  111.  App.  356;  Scott  v.  New  Bos- 
ton, 26  111.  App.  108;  Bloomington  v.  Graves, 
28  111.  App.  614;  Ricez>.  Chicago,  etc.,  R.  Co., 
30  111.  App.  481;  Chicago,  etc.,  R.  Co.  v. 
People,  44  111.  App.  632;  Williams  v.  Hardin, 
46  111.  App.  67;  Ferris  v.  Ward,  9  111.  499. 

Indiana.  —  Nowels  v.  Alter,  53  Ind.  18; 
Aldrich  v.  Hawkins,  6  Blackf.  (Ind.)  125. 

Michigan.  —  Pettinger  v.  People,  20  Mich. 
336;  Parkers.  People,  22  Mich.  93;  Varden  v. 
Ritchie,  86  Mich.  197;  Hines  r.  Darling,  99 
Mich.  47. 

New  York.  —  Talmage  v.  Huntting,  29  N. 
Y.  447,  39  Barb.  (N.  Y.)  654;  Corning  v.  Head, 
86  Hun  (X.  Y.)  12:  Fowler  v.  Mott,  19  Barb. 
(N.  Y.)  204;  Sardinia  v.  Butler,  149  N.  Y.  505; 
Doughty  v.  Brill,  3  Keyes  (N.  Y.)  612,  1  Abb. 
App.  Dec.  (X.  Y.)  524,  36  Barb.  (N.  Y.)  488; 
Saunders  v.  Townsend,  26  Hun  (N.  Y.)  308; 
Rue  v.  Sprague,  1  Johns.  (X.  Y.)  510;  Bisbee 
v.  Mansfield,  6  Johns.  (X.  Y.)  84;  Sage  v. 
Barnes,  9  Johns.  (X.  Y.)  365;  Spicer  v.  Slade, 
9  Johns.  (X.  Y.)  359;  Bronson  v.  Mann,  13 
Johns.  (N.  Y.)  460;  Paine  v.  East,  15  N.  Y. 
VVkly.  Dig.  281;  Fleet  v.  Youngs,  7  Wend. 
(X.  Y.)  291;  Parker  v.  Van  Houtcn,  7  Wend. 
(X.  Y.)  145;  Fitch  v.  Highway  Com'rs,  22 
Wend.  (X.  Y.)  132;  Briggs  v.  Doughty,  7  Hun 
(N.  Y.)  82;  Bayles  v.  Roc,  (Supm.  Ct.  Gen 
T.)  5  N.  Y.  Supp.  279. 

Ohio.  —  Burton  Tp.  v.  Tuttlc,  30  Ohio  St 
62;  Higgins  v.  Grove,  40  Ohio  St.  521. 

Pennsylvania.  —  Calder  v.  Chapman,  8  Pa 
St.  522;  Meeker  v.  Com.,  42  Pa.  St.  283. 

South  Carolina.  —  Woodward  v.  South  Car- 
olina,  etc.,  R.  Co.,  47  S.  Car.  233. 

Vermont.  —  State  v.  Smith,  54  Vt.  403. 

Wisconsin. — Slate  v.  Haydcn,  32  Wis.  663; 
State  v.  Gillcn,  49  Wis.  683;  State  v.  Smith,  52 
Wi9.  134;  State  v.  Wertzel,  84  Wis.  344. 

See  the  title  Finks  and  PENALTIES,  vol.  13, 
p.  52. 

1.  State  v.  Smith,  7  Conn.  428;  State  v. 
Hyde,  11  Conn.  541;  State  v.  Smith,  54  Vt. 
403. 

2.  Cumulative  Remedies.  —  St.  Louis,  etc.,  R. 


Co.  v.  State,  52  Ark.  51;  Wragg  v.  Penn  Tp., 
94  111.  11,  34  Am.  Rep.  199;  State  v.  Virt,  3 
Ind.  447. 

3.  Removal  by  Officials  —  Connecticut.  —  Ely 
v.  Parsons,  55  Conn.  83;  Atwood  v.  Partree, 
56  Conn.  80. 

Georgia.  —  Jones  v.  Williams,  70  Ga.  704. 
Kentucky. —  Hurst  v.  Cassiday,  5  Ky.  L. 
Rep.  771,  930. 

New  Hampshire.  —  Graves  v.  Shattuck,  35 
N.  H.  258,  69  Am.  Dec.  536. 

New  York.  —  Cook  v.  Harris,  61  N.  Y.  448; 
Kellogg  v.  Thompson.  66  N.  Y.  88;  Hathaway 
v.  Jenks,  67  Hun  (X.  Y.)  289;  Griffith  v.  Mc- 
Cullum,  46  Barb.  (N.  Y.)  561;  Van  Wyck  v. 
Lent,  33  Hun  (N.  Y.)  301 ;  Kline  v.  Hibbard,  80 
Hun  (X.  Y.)  50;  M'Fadden  v.  Kingsbury,  11 
Wend.  (N.  Y.j  667. 

A  City,  under  its  general  poweis  of  control 
over  streets,  or  occasionally  by  special  pro- 
visions, has  a  right  to  remove  obstructions  on 
the  streets. 

United  States.  —  Wabash  R.  Co.  v.  Defiance, 
167  U.  S.  88. 

Indiana.  —  Terre  Haute  v.  Turner,  36  Ind. 
522. 

Kentucky.  —  Dudley  v.  Frankfort,  12  B. 
Mon.  (Ky.)  610. 

Louisiana.  —  Tourne  v.  Lee,  8  Mart.  N.  S. 
(La.)  548,  20  Am.  Dec.  261. 

Michigan.  —  Grand  Rapids  v.  Hughes,  15 
Mich.  54. 

New  York.  —  Delaware,  etc.,  R.  Co.  v. 
Buffalo,  4  N.  Y.  App.  Div.  562. 

Pennsylvania.  —  Philadelphia  v.  Philadel- 
phia, etc.,  R.  Co.,  58  Pa.  St.  253. 

Texas.  —  Compton  v.  Waco  Bridge  Co.,  62 
Tex.  715. 

See  also  the  titles  Municipal  Corporations; 
Nuisances;  Streets  and  Sidewalks. 

4.  Goodin  v.  Des  Moines,  55  Iowa  67; 
Haines  v.  Barclay  Tp.,  181  Pa.  St.  521. 

The  Breaking  of  a  Gate  Lock  in  the  course  of 
removal  of  a  gate  wrongfully  obstructing  the 
highway  is  justified.  Vogt  V,  Bexar  County, 
16  Tex.  Civ.  App.  567,  91  Tex.  285. 

5.  Summary  Removal —  California.  —  Peck  r. 
Los  Angeles  County,  90  Cal.  384;  Bequcttc  v. 
Patterson,  104  Cal.  282. 

Illinois.  —  Caldwell  v.  Pre  emption,  74  III. 
App.  32;  Brokaw  v.  Highway  Com'rs,  130  III. 
482. 

Iowa.  —  Cook  v.  Gay  lord,  91  Iowa  219. 
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sort  to  compel  the  removal  of  obstructions.1  In  New  Jersey  and  in  New  York 
there  are  special  statutory  provisions  for  a  tribunal  to  determine  the  question 
of  the  existence  of  the  alleged  highway  and  of  the  obstructions  or  encroach- 
ments thereon.2 

Preliminary  Notice  or  Order.  —  The  statute,  in  providing  for  proceedings  by  the 
officers,  frequently  requires  a  preliminary  notice  or  order  to  the  person  cre- 
ating the  obstruction,  requiring  him  to  remove  it.3 

d.  Remedies  of  Private  Individuals  —  Action  for  Damages. — An  action 
at  law  will  lie  in  favor  of  an  individual  for  damages  caused  by  an  obstruction 
of  a  highway,  only  when  his  injuries  are  different  in  kind  from  those  suffered 
by  the  public.  This  is  but  an  application  of  a  general  rule  which  controls  in 
the  case  of  all  nuisances  of  a  public  nature,  and  a  discussion  thereof  will  be 
found  in  another  part  of  this  work.4 

Injunction  will  also  lie  in  a  proper  case  to  prevent  an  obstruction  of  the  high- 
way, the  principles  upon  which  the  relief  is  granted  being  similar  to  those 
which  control  in  other  cases.5 

Abatement  by  an  Individual  of  the  particular  obstruction  is  also  permissible  in 
accordance  with  the  principles  applicable  in  the  case  of  other  nuisances.6 

XV.  User  foe  Passage  and  Transit  —  1.  In  General.  —  The  question  of 
the  mutual  duties  of  persons  using  the  highway  for  ordinary  travel,  in  order 
to  avoid  accidents,  will  be  considered  in  another  part  of  this  work,7  and  the 
questions  arising  in  case  of  injuries  to  travelers  from  defects  and  obstructions 
have  already  been  considered  in  this  article.8 


Kentucky.  —  Gray  v.  Henry  County,  (Ky. 
1897)  42  S.  W.  Rep.  333. 

Maine.  —  Cool  v.  Crommet,  13  Me.  250; 
Whittier  v.  Mclntyre,  59  Me.  143. 

Massachusetts.  —  Morrison  v.  Howe,  120 
Mass.  565. 

Michigan.  —  Lebanon  Tp.  v.  Burch,  78  Mich. 
°45- 

Mississippi.  —  Hairston  v.  Francher,  7  Smed. 
&  M.  (Miss.)  249. 

Missouri.  —  Kurz  v.  Turley,  54  Mo.  App. 
237;  State  v.  Emerson,  90  Mo.  237. 

New  York.  —  Metropolitan  Exhibition  Co.  v. 
Newton,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
593- 

Wisconsin.  —  Hubbell  v.  Goodrich,  37  Wis. 
84;  State  v.  Leaver,  62  Wis.  387;  Childs  v. 
Nelson,  69  Wis.  125;  Pauer  v.  Albrecht,  72 
Wis.  416;  Nir.olai  v.  Davis,  91  Wis.  370. 

1.  Judicial  Proceedings  —  California.  —  Smith 
v.  Talbot,  77  Cal.  16;  Freshour  v.  Hihn,  99 
Cal.  443;  Hall  v.  Kauffman,  106  Cal.  451. 

Michigan. — Gregory  v.  Knight,  50  Mich. 
61;  Lebanon  Tp.  v.  Burch,  78  Mich.  641; 
While  v.  Carlisle,  95  Mich.  288. 

New  York.  —  Wheatfield  v.  Shasley,  (Supm. 
Ct.  Eq.  T.)  23  Misc.  (N.  Y.)  100;  Hempsiead 
v.  Ball  Electric  Light  Co.,  9  N.  Y.  App.  Div. 
48;  Highway  Com'rs  v.  Van  Allen,  32  Hun  (N. 
Y.)  61. 

2.  New  Jersey.  —  State  v.  Pierson,  37  N.  J. 
L.  216;  Jameson  v.  Hoppock,  46  N.  J.  L.  516; 
Christie  v.  Vanderburgh,  46  N.  J.  L.  280; 
Amerman  v.  Briggs,  50  N.  J.  L.  114;  Lindsley 
v.  Freeman,  27  N.  J.  L.  250;  Tainter  v.  Mor- 
ristown,  19  N.  J.  Eq.46;  Gulick  v.  Groendyke, 

38  N.  J.  L.  114;  Vantilburgh  v.  Shann,  24  N. 
J.  L.  740. 

New  York.  —  Walker  v.  Caywood,  31  N.  Y. 
51;  Hyatt  v.  Bates,  40  N.  Y.  164;  Lane  v. 
Cary,  19  Barb.  (N.  Y.)  537;  People  v.  Hunting, 

39  Hun  (N.  Y.)  452;  Alpaugh  v.  Bennett,  59 


Hun  (N.  Y.)  45;  Bronson  v.  Mann,  13  Johns. 
(N.  YO460;  Pugsley  v.  Anderson,  3  Wend.  (N. 
Y.)468. 

3.  Preliminary  Notice  or  Order  —  California. 
—  Smith  v.  Talbot,  77  Cal.  16. 

Illinois.  —  People  v.  Young,  72  111.  411; 
Brokaw  v.  Highway  Com'rs,  130  111.  482. 

Iowa.  —  Mosier  v.  Vincent,  34  Iowa  478; 
Mosher  v.  Vincent,  39  Iowa  607;  Blackburn  v. 
Powers,  40  Iowa  681;  Cook  v.  Gaylord,  91 
Iowa  219. 

Michigan.  —  People  v.  Smith,  42  Mich.  138; 
Gregory  v.  Knight,  50  Mich.  61 ;  Krueger  v.  Le 
Blanc,  62  Mich.  70;  Osborn  v.  Longsduff,  70 
Mich.  127;  Le  Blanc  v.  Kruger,  75  Mich.  561; 
Cronenwaite  v.  Hoffman,  88  Mich.  617. 

Minnesota.  —  Hunter  v.  Jones,  13  Minn.  307. 
Missouri.  —  Kurz  v.  Turley,  54  Mo.  App. 
237. 

New  York.  —  Sardinia  v.  Butler,  149  N.  V. 
505;  Olendorf  v.  Sullivan,  (Supm.  Ct.  Gen.  T.) 
36  N.  Y.  St.  Rep.  74;  Kerr  v.  Hammer,  (Supm. 
Ct.  Gen.  T.)39  N.  Y.  St.  Rep.  708;  Hathaway  v. 
Jenks,  67  Hun  (N.  Y.)  289;  James  v.  Sammis, 
132  N.  Y.  239;  Mott  z/.Highway  Com'rs,  2  Hill 
(N.  Y.)  472;  Phillips  v.  Schumacher,  10  Hun  (N. 
Y.)405;  Borries  v.  Horton,  16  Hun  (N.  Y.)  139; 
Cook  v.  Covil,  18  Hun  (N.  Y.)  288;  Olendoif 
v.  Sullivan,  59  Hun  (N.  Y.)620,  13  N.  Y.  Supp. 
6;  Spicer  v.  Slade,  9  Johns.  (N.  Y.)  359. 

Vermont.  —  Verder  v.  Ellsworth,  59  Vt.  354. 
Wisconsin.  —  State  v.  Babcock,  42  Wis.  13S; 
State  v.  Egerer,  55  Wis.  527. 

4.  Remedies  of  Individuals.  —  See  the  titles 
Abatement  of  Nuisances,  vol.  1,  p.  63;  Nui- 
sances. 

5.  See  the  titles  Injunction;  Nuisances. 

6.  See  the  title  Abatement  of  Nuisances, 
vol.  1,  p.  63. 

7.  See  the  title  Law  of  the  Road. 

8.  See  supra,  this  title,  Defective  and  Unsafe 
Highways. 
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Animals  in  Highway.  —  The  questions  of  the  right  of  one  to  allow  domestic 
animals,  whether  horses,  cattle,  or  other  species,  to  wander  at  large  on  the 
highway,  and  his  liability  for  injuries  resulting  therefrom,  as  well  as  the  duties 
of  one  driving  animals  not  attached  to  any  vehicle,  are  likewise  considered 
elsewhere. 1 

Sliding  on  the  Highway  has  been  held  not  to  be  in  itself  illegal,  or  a  public 
nuisance,*  though  it  may  be  so  if  especially  prohibited.3 

2.  Extraordinary  Traffic.  —  The  use  of  the  highway  for  the  passage  of  an 
object  or  vehicle  of  an  unusual  character,  and  therefore  calculated  to  frighten 
horses,  is  not  in  itself  illegal, 4  and  it  has  accordingly  been  decided  that  the 
propulsion  of  objects  by  steam  is  not  necessarily  a  nuisance.5  The  question 
seems  to  be  dependent  to  some  extent  upon  the  frequency  of  the  use  of  the 
highway  in  such  manner,  and  also  upon  the  particular  form  of  the  moving 
object.6  And  it  seems  that  if  one  so  uses  a  highway  for  transportation  of 
extraordinary  objects,  he  is  bound  to  take  precautions  to  warn  travelers  and 
to  aid  them  in  passing  with  safety.7 

3.  Moving  of  Houses.  — The  moving  of  a  house  along  a  highway  is  not  gen- 
erally regarded  as  improper  in  itself,8  it  being  well  said  that  it  is  only  a  ques- 
tion of  degree  between  a  frame  building  and  a  huge  van  of  merchandise, 
beams  of  timber,  etc.9  The  exercise  of  this  right  is  generally,  however, 
regulated  by  ordinance,10  and  it  may,  it  seems,  be  entirely  prohibited. 1 1 

4.  Parades.  —  It  is  generally  conceded  that  the  use  of  highways  for  the  pur- 


1.  See  the  title  Animals,  vol.  2,  p.  341. 

2.  Sliding  on  Highway.  —  Jackson  v.  Castle, 
So  Me.  119,  82  Me.  579. 

3.  Taylor  v.  Cumberland,  64  Md.  68,  54  Am. 
Rep.  759.  See  also  supra,  this  title,  Defective 
and  Unsafe  Highways  —  Defects  Involving  Lia- 
bility —  Objects  in  Motion  or  Subject  to  Human 
Control. 

4.  Passage  of  Extraordinary  Objects.  —  Bennett 
v.  Lovell,  12  R.  [.  167,  34  Am.  Rep.  628. 

In  Macomber  v.  Nichols,  34  Mich.  212,  22 
Am.  Rep.  522,  Cooley,  C.  J.,  said:  "  Persons 
making  use  of  horses  as  the  means  of  travel 
or  traffic  by  the  highways  have  no  rights 
therein  superior  to  those  who  make  use  of  the 
ways  in  other  modes.  It  is  true  that  locomo- 
tion upon  the  public  roads  has  hitherto  been 
chiefly  by  means  of  horses  and  similar  ani- 
mals, but  persons  using  them  have  no  pre- 
scripiive  rights,  and  are  entitled  only  10  the 
same  reasonable  use  of  the  ways  which  they 
must  accord  to  all  others.  Improved  methods 
of  locomotion  are  perfectly  admissible,  if  any 
shall  be  discovered,  and  they  cannot  be  ex- 
cluded from  the  existing  public  roads,  pro- 
vided their  use  is  consistent  with  the  present 
methods." 

5.  Propulsion  by  Steam.  —  Macomber  v.  Nich- 
ols, 34  Mich.  212,  22  Am.  Rep.  522.  See  also 
Moses  v.  Pittsburgh,  etc.,  R.  Co.,  21  III.  516. 

6.  Com.  v.  Allen,  148  Pa.  St.  338,  33  Am. 
St.  Rep.  830,  where  it  was  decided  that  while 
the  running  of  a  traction  engine  upon  a  single 
occasion  would  not  constitute  a  public  nui- 
sance, since  it  might  be  necessary  to  remove 
it  from  one  location  to  another,  the  making  of 
two  trips  daily,  for  a  distance  of  about  two 
miles,  with  a  traction  engine  having  two 
wagons  attached  thereto,  making  a  train  over 
fifty  fret  long,  which  frightened  horses,  was 
an  indictable  offense.  See  also  VVatkins  v. 
Reddin,  2  F.  &  F.  629,  where  one  was  held 
liable  for  injuries  caused  by  a  horse  taking 
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fright  at  a  traction  engine  used  by  the  defend- 
ant on  the  highway. 

7.  Precautions  to  Be  Taken. —  Bennett  v.  Lov- 
ell, 12  R.  I.  167,  34  Am.  Rep.  628. 

The  statute  occasionally  provides  for  special 
precautions  to  be  taken.  See  State  v.  Kowol- 
ski,  96  Iowa  346;  Mullen  v.  Glens  Falls,  11  N. 
Y.  App.  Div.  275. 

8.  Moving  of  Houses.  —  Rice  v.  Whitby,  25 
Ont.  App.  191,  reversing  28  Ont.  598;  Rice  v. 
Buffalo  Steel  House  Co.,  17  N.  Y.  App.  Div. 
462.  See  also  Caldwell  v.  Preemption,  74 
III.  App.  32;  Dickson  v.  Kewanee  Electric 
Light,  etc.,  Co.,  53  111.  App.  379. 

In  Graves  v.  Shattuck,  35  N.  H.  258,  69  Am. 
Dec.  536,  Fowler,  J.,  said  that  if  the  public 
highways  in  a  particular  locality  had  been 
commonly  used  for  moving  buildings,  one 
was  not  guilty  of  a  nuisance  in  moving  his 
building  through  them  "  provided  he  selected 
suitable  streets,  used  proper  expedition,  and 
was  in  the  reasonable  use  of  such  streets, 
under  all  the  circumstances  shown  in  evi- 
dence, causing  no  unnecessary  obstruction 
therein,"  and  that  it  was  proper  that  this 
whole  question  should  be  submitted  to  the 
jury. 

9.  Toronto  St.  R.  Co.  v.  Dollery,  12  Ont. 
App.  679. 

10.  Regulation  by  Ordinance.  —  See  Concord  v. 
Burleigh,  67  N.  H.  106;  Eureka  City  v.  Wil- 
son, 15  Utah  53. 

In  Day  v.  Green,  4  Cush.  (Mass.)  433,  Shaw, 
C.  J.,  said:  "  That  it  is  often  useful  and  con- 
venient that  buildings  should  be  so  removed, 
is  found  by  experience;  it  may  often  be  done 
with  little  or  no  inconvenience  to  the  public, 
under  suitable  and  proper  restrictions,  adapted 
to  each  particular  case;  and  therefore  it  seems 
highly  proper  that  the  power  to  authorize  and 
regulate  it  should  exist  somewhere." 

11.  Prohibition.  —  Woodward  v.  Boston,  115 
Mass.  8t;  Eureka  City  v.  Wilson,  15  Utah  53. 
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Right  to  Pass  on  Abutting  Land. 


pose  of  parades  and  processions  is  lawful,1  and  it  has  been  held  in  several  cases 
that  the  municipality  cannot  make  the  right  to  parade  absolutely  dependent 
upon  a  grant  of  permission  by  the  municipal  authorities  or  discriminate  as 
between  particular  organizations  in  this  regard.8  But  if  a  parade  is  so  pro- 
longed  or  frequent  as  materially  to  obstruct  or  impede  public  travel,  or  to  be 
an  actual  annoyance  to  the  public,  it  may  be  prohibited.3 

5.  Right  of  Traveler  to  Pass  on  Abutting  Land.  —  It  has  been  quite  frequently 
stated  in  English  decisions  that  where  a  highway  becomes  obstructed  and 
impassable  from  temporary  causes,  a  traveler  may  go  outside  the  highway  on 
the  adjacent  land  without  subjecting  himself  to  liability,4  but  apparently  the 
right  is  now  regarded  in  England  as  being  limited  to  cases  in  which  there  is  a 
prescriptive  highway  with  a  prescriptive  right  of  deviation,  or  where  the 
obstruction  is  created  by  the  abutting  owner.5  In  the  United  States  such  a 
right  of  deviation  has,  on  the  strength  of  the  early  English  authorities,  been 
merally  acknowledged  to  exist,  without  reference  apparently  to  the  mode  in 
which  the  highway  became  such;  and  this  view  has  been  taken  in  Canada.6 


See  also  Dickson  v.  Kewanee  Electric  Light, 
etc.,  Co.,  53  HI-  App.  379. 

1.  Parades —  California. — Matter  of  Flaherty, 
105  Cal.  558. 

Illinois.  —  Chicago  7'.  Trotter,  136  111.  430, 
affirming  33  111.  App.  206. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175. 

AVrc  York.  —  People  v.  Rochester,  44  H  an 
(N.  Y.)  166. 

North  Carolina.  —  State  v.  Hughes,  72  N. 
Car.  25. 

In  Chicago  v.  Trotter,  136  111.  430,  Baker, 
J.,  said:  "  Parades  and  processions  upon  the 
streets  of  a  city  are  not  necessarily  so  produc- 
tive of  danger  and  disorder  as  to  render  them 
per  se  the  creators  of  public  disturbances,  nor 
are  they  necessarily  nuisances.  There  is  no 
authority,  therefore,  in  the  municipal  corpora- 
tion to  suppress  such  demonstrations  of  all 
kinds,  at  all  times  and  under  all  circum- 
stances. Citizens  have  the  constitutional 
right  '  of  pursuing  their  own  happiness,'  and 
on  suitable  occasions  and  for  lawful  purposes, 
and  in  a  peaceable  manner,  they  may  gather 
together  in  street  parades  and  processions,  if 
they  so  desire,  provided  they  do  not  disturb  or 
threaten  the  public  peace  or  substantially  in- 
terfere with  the  rights  of  others." 

2.  Not  Dependent  on  Municipal  Discretion.  — 
Chicago  v.  Trotter,  136  111.  430,  affirming  33 
111.  206;  Rich  v.  Naperville,  42  111.  App.  222; 
Anderson  v.  Wellington,  40  Kan.  173,  10  Am. 
St.  Rep.  175;  Matter  of  Frazee,  63  Mich.  396, 
6  Am.  St.  Rep.  310;  State  v.  Dering,  84  Wis. 
585,  36  Am.  St.  Rep.  948. 

3.  Illegality  under  Some  Circumstances.  — 
Chariton  v.  Simmons,  87  Iowa  226;  Mackall 
v.  Ratchford,  82  Fed.  Rep.  41;  Cook  v.  Dolan, 
19  Pa.  Co.  Ct.  401,  6  Pa.  Dist.  524,  in  the  last 
two  of  which  cases  parades  by  striking 
miners,  constantly  repeated  and  intended  to 
intimidate  other  employees  as  well  as  the 
mining  companies,  were  held  10  be  illegal. 

4.  Eight  of  Passage  Extra  Viam.  —  Duncomb's 
Case,  Cro.  Car.  366;  Taylor  v.  Whitehead,  2 
Dougl.  749;  Bullard  v.  Harrison,  4  M.  &  S. 
387;  Dawes  v.  Hawkins,  8  C.  B.  N.  S.  848,  98 
E.  C.  L.  848;   Robertson  v.  Gantlett,  16  M.  & 

W.  296;   Young  v.   ,  1  Ld.  Raym.  725; 

Henn's  Case,  1  W.  Jones  296. 


5.  Arnold  v.  Holbrook,  L.  R.  8  Q.  B.  96. 
See  also  Reg.  v.  Ramsden,  El.  Bl.  &  El.  949, 
96  E  C.  L.  949. 

6.  United  States  and  Canadian  Decisions  —  Cali- 
fornia. —  Carey  v.  Rae,  58  Cal.  159. 

Iowa.  —  Irwin  v.  Yeager,  74  Iowa  174. 

Maine.  —  Savage  v.  Bangor,  40  Me.  176,  63 
Am  Dec.  658;  Kent  v.  Judkins,  53  Me.  160, 
87  Am.  Dec.  544. 

Maryland.  —  Murray  v.  McShane,  52  Md.  217. 

Massachusetts.  —  Campbell  v.  Race,  7  Cush. 
(Mass.)  408,  54  Am.  Dec.  728.  Sec  also  Tis- 
dale  v.  Norton,  8  Met.  (Mass.)  388. 

New  Hampshire.  —  State  v.  Northumberland, 
44  N.  H.  628. 

New  York.  —  Holmes  v.  Seely,  19  Wend. 
(N.  Y.)  507;  Newkirk  v.  Sabler,  9  Barb.  (N.  Y.) 
652;  White  v.  Wiley,  (Supm.  Ct.  Gen.  T.)  36 
N.  Y.  St.  Rep.  102. 

North  Carolina.  —  Stale  v.  Brown,  109  N. 
Car.  802. 


Hedgepeth 


v.  Robertson,  18  Tex. 
Fitzgerald,  56  Vt.  487, 
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Texas 
858. 

Vermont.  —  Morey  z 
48  Am.  Rep.  811. 

Canada.  —  Carrick  v.  Johnston,  26  U.  C.  Q. 
B.  65. 

Eeason  for  Eule. —  In  Campbell  v.  Race,  7 
Cush.  (Mass.)  408,  54  Am.  Dec.  728,  the  lead- 
ing case  in  the  United  States  on  the  subject, 
Bigelow,  J.,  said:  "  If  a  traveler  in  a  high- 
way, by  unexpected  and  unforeseen  occur- 
rences, such  as  a  sudden  flood,  heavy  drifts 
of  snow,  or  the  falling  of  a  tree,  is  shut  out 
from  the  traveled  paths,  so  that  he  cannot 
reach  his  destination  without  passing  upon 
adjacent  lands,  he  is  certainly  under  a  necessity 
so  to  do.  *  *  *  If  this  right  were  denied  to 
those  who  have  occasion  to  pass  over  the  pub- 
lic ways,  not  only  would  intercourse  and  busi- 
ness be  sometimes  suspended,  but  life  itself 
would  be  endangered.  In  hilly  and  moun- 
tainous regions,  as  well  as  in  exposed  places 
near  the  seacoast,  severe  and  unforeseen 
storms  not  unfrequently  overtake  the  traveler, 
and  render  highways  suddenly  impassable,  so 
that  to  advance  or  retreat  by  the  ordinary  path 
is  alike  impossible.  In  such  cases  the  only 
escape  is  by  turning  out  of  the  usually  trav- 
eled way  and  seeking  an  outlet  over  the  fields 
adjoining  the  highway.  If  a  necessity  is  not 
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Definitions. 


This  right,  based  upon  necessity,  gives  to  the  public  no  permanent  easement 
in  the  abutting  land.1  If  a  traveler  has  notice  of  the  existence  of  the 
obstruction  and  can  reach  his  destination  by  another  route,  which  is  more  cir- 
cuitous but  not  unreasonably  long,  he  will  not  be  permitted  to  exercise  this 
right  of  deviation;2  and  if  he  can  remove  the  obstruction  without  material 
delay,  it  is  apparently  his  duty  to  do  so  in  order  to  avoid  passing  upon  the 
abutting  property.3 

XVI.  Injuries  to  Highways — 1.  Civil  Liability.  —  Counties,  towns,  and 
cities,  which  are  bound  by  law  to  maintain  and  keep  in  repair  highways  within 
their  limits,  have  a  property  interest  therein,  and  may  recover  damages  of  any 
person  who  wilfully  or  negligently  destroys  or  injures  such  ways.4  The  stat- 
ute sometimes  provides,  however,  that  the  action  shall  be  brought  by  particu- 
lar officers.5 

2.  Criminal  Liability.  —  One  injuring  the  highway  in  any  manner  so  as  to 
affect  the  public  right  of  passage  thereon  is  liable  at  common  law  as  for  the 
creation  of  a  nuisance,6  and  one  is  so  liable  in  case  he  uses  the  highway  for 
traffic  of  a  character  liable  to  cause  injury  thereto.7  Statutes  also  sometimes 
provide  special  penalties  in  this  regard.8 

HIM.  —  See  He,  ante,  p.  303. 

HINDER.  (See  also  the  titles  ASSIGNMENTS  FOR  THE  BENEFIT  OF 
Creditors,  vol.  3,  p.  1 ;  Fraudulent  Sales  and  Conveyances,  vol.  14, 
pp.  210,  392;  Illegal  Contracts,/^/  Insolvency  and  Bankruptcy; 
Obstructing  Justice.  And  see  Delay,  vol.  9,  p.  188.)  —  To  "hinder  and 
delay"  a  creditor  is  to  do  something  which  is  an  attempt  to  defraud  him 
rather  than  a  successful  fraud  ;  to  put  some  obstacle  in  the  path,  or  interpose 
some  time,  unjustifiably,  before  the  creditor  can  realize  what  is  owed  to  him 
out  of  the  debtor's  property.9 


created,  under  such  circumstances,  sufficient 
to  justify  or  excuse  a  traveler,  it  is  difficult  to 
imagine  a  case  which  would  come  within  the 
admitted  rule  of  law." 

1.  No  Permanent  Easement.  —  Carey  v.  Rae, 
58  Cal.  159;  State  v.  Northumberland,  44  N. 
H.  628. 

2.  Passage  Extra  Viam  Mast  Be  Unavoidable.  — 

Slate  v.  Brown,  log  N.  Car.  802;  Morey  v. 
Fitzgerald,  56  Vt.  487,  48  Am.  Rep.  811. 

3.  Morey  v.  Fitzgerald,  56  Vt.  487,  48  Am. 
Rep.  Sxi. 

4.  Civil  Liability  for  Injuries  —  Kentucky.  — 
Louisville,  etc.,  R.  Co.  -v.  Whiibey  County 
Ct.,95  Ky.215,  15  Ky.  L.  Rep.  734;  Maysville, 
etc.,  R.  Co.  v.  Greenup  County,  12  Ky.  L.  Rep. 
46;  Lawrence  County  v.  Chattaroi  R.  Co.,  81 
Ky.  225. 

Maine.  —  Monmouth  v.  Gardiner,  35  Me. 
247.  Compare  Augusta  v.  Moulton,  75  Me. 
284. 

Massachusetts.  —  Brookfield  v.  Walker,  100 
Mass.  94. 

New  Hampshire.  —  Hooksett  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  105;  Laconia  -'.  Oilman, 
55  N.  H.  127;  Concord  v.  Burleigh,  67  N.  H. 
108:  Monroe  v.  Connecticut  River  Lumber 
Co.,  (N.  H.  1894)  39  Atl.  Rep.  1019. 

Pennsylvania.  —  Woodring  v.  Forks  Tp.,  28 
Pa.  Si.  355,  70  Am.  Dec.  134;  Pottsville  v. 
Norwegian  Tp.,  14  Pa.  St.  543. 

Cost  of  Maintenance.  —  If  the  municipality  is 
compelled  to  build  another  road  in  place  of 
one  injured,  it  may  recover  from  the  person 
causing   the  injury  any  additional  expense 


which  is  involved  in  maintaining  the  new 
road  as  against  the  old  one.  Troy  v.  Cheshire 
R.  Co.,  23  N.  H.  S3,  55  Am.  Dec.  177;  Monroe 
v.  Connecticut  River  Lumber  Co.,  (N.  H.  1S94) 
39  All.  Rep.  1019. 

5.  Statutory  Provision. —  Highway  Ccm'rs  v. 
Stockman,  5  Mich.  52S;  Denver  Tp.  v.  White 
River  Log,  etc.,  Co.,  51  Mich.  472;  Bidelman 
v.  Stale,  no  N.  Y.  232;  Lawrence  R.  Co.  v. 
Mahoning  County,  35  Ohio  St.  1. 

6.  Criminal  Liability.  —  Griesly's  Case,  I 
Vent.  4;  Alexander  v.  State,  117  Ala.  220; 
State  v.  Phipps,  4  Ind.  515;  Milburn  v.  Fowler, 
27  Hun  (N\  Y.)  56S:  State  v.  Smiih,  54  Vt.  403. 

7.  Injurious  Traffic. —  Egerly's  Case,  3  Salk. 
183;  Com.  v.  Allen,  148  Pa.  St.  358,  33  Am.  St. 
Rep.  830. 

8.  Statutory  Provisions.  —  Moll  v.  Pickaway, 
14  111.  App.  343;  Canoe  Creek  McEniry,  23 
111.  App.  227;  Brown  v.  Barrett,  3S  III.  App. 
248:  State  v.  Hunter,  6S  Iowa  447. 

9.  Burnham  v.  Brennan,  42  N.  Y.  Super. 
Ct.  63. 

Hinder,  Delay,  and  Defraud. —  In  Petrovitzky 
v.  Brigham,  14  Utah  472,  it  was  held  that  the 
words  hinder  and  "  delay  "  had  practically 
the  same  meaning,  and  that  the  omission  of  the 
word  hinder  and  the  use  of  the  word  "  delay  " 
or  "  defraud  "  did  not  render  an  affidavit  de- 
fective under  a  statute  requiring  that  a  chattel 
mortgage  should  be  accompanied  by  an  affi- 
davit that  the  mortgage  was  made  in  good 
faiih  to  secure  the  amount  named  therein,  and 
without  design  to  hinder  or  delay  ctcditt>rs. 
Sec  also  Gallagher  v.  Goldfrank,  75  Tex.  562; 
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HINGE.  —  A  hinge  is  defined  to  be  an  artificial  movable  joint ;  a  device  for 
joining  two  pieces  together  in  such  manner  that  one  may  be  turned  over  the 
other.1 

HIRE,  HIRER,  ETC.    (See  also  the  titles  Bailments,  vol.  3,  p.  742  ;  Con- 

rRACTS  OF  II ikk  (Law  ok  Bailments),  vol.  7,  p.  299;  Leases;  Master  and 
SER\  \\  r.  And  see  Freight,  vol.  14,  p.  546.)  —  A  bailment  in  which  com- 
pensatidn  is  to  be  given  for  the  use  of  a  thing,  or  for  labor  and  services  about 
it.2  The  word  "  hire"  signifies  a  reward  or  recompense  for  the  use  of  a  thing.3 
HIS.  —  See  He,  ante,  p.  303. 


Armstrong  v.  Ames,  etc.,  Co.,  17  Tex.  Civ. 
App.  46.    And  see  Delay,  vol.  9,  p.  189. 

Hinder  or  Obstruct  —  Logs.  (See  also  the  title 
Boom  Companies,  vol.  4,  p.  707.)  —  A  statute 
authorized  a  person  who  was  hindered  and 
obstructed  in  driving  logs,  by  the  logs  of  an- 
olher,  to  drive  such  obstructing  or  hindering 
logs  and  to  recover  a  reasonable  compensation 
therefor.  It  was  held  that  if  the  logs  of  A 
were  in  the  way  of  the  logs  of  B  so  that  B 
could  not  drive  his  logs  until  A's  were  got  out 
of  the  way,  B  was  hindered  or  obstructed 
within  the  meaning  of  the  statute.  To  consti- 
tute such  hindrance  or  obstruction  it  is  not 
necessary  that  the  logs  of  B  should  come  in 
actual  contact  with  those  of  A.  Anderson  v. 
Maloy,  32  Minn.  76. 

As  to  Pleadings,  see  Encyc.  of  Pl.  and  Pr., 
title  Sham  and  Frivolous  Pleadings. 

1.  Cent.  Did.,  followed  in  Gi  is  wold  v.  Wag- 
ner, 68  Fed.  Rep.  497.  This  was  a  patent 
case. 

2.  Bouv.  L.  Diet. 

The  lending  of  property  for  a  compensation 
is  termed  hiring  or  renting.  Kinney  v. 
Hynds,  (Wyo.  1897)  49  Pac.  Rep.  404. 

Hire  — Employ.  —  "  Hiring  and  '  employing  ' 
are  words  of  different  meaning.  To  hire  is  to 
engage  in  service  for  a  stipulated  reward,  as 
to  hire  a  servant  for  a  year,  or  laborers  by  the 
day  or  month;  to  engage  a  man  to  temporary 
service  for  wages.  To  employ  is  a  word  of 
more  enlarged  signification.  A  man  hired  to 
labor  is  employed,  but  a  man  may  be  em- 
ployed in  a  work  who  is  not  hired.  Materials 
are  employed  for  building  locks,  but  they  are 
not  hired;  and  a  man  who  does  his  own  work 
or  the  work  of  another  is  employed  in  it,  al- 
though he  receives  no  wages.  To  employ  is 
to  use  as  an  instrument  or  means  of  effecting 
an  object."  McCluskey  v.  Cromwell,  11  N. 
Y.  605  (dissenting  opinion). 

Contract  Implied.  —  "  '  Hired  to  the  defend- 
ant '  implies  a  contract,  and  is  equivalent  to 
saying'  let  to  hire  to  the  defendant.'  "  Brown 
v.  Gamier,  6  Taunt.  389,  1  E.  C.  L.  421. 

Poor  Laws.  (See  also  the  title  Poor  and 
Poor  Laws.)  —  A  poor  law  provided  that  any 
person  who  should  lawfully  be  bound  or  be 
hired  as  a  servant  within  a  district,  and  should 
continue  in  such  service  for  one  year,  should 
gain  a  settlement.  It  was  held  that  a  volun- 
tary service  without  compensation  did  not  con- 
stitute a  hiring  within  the  statute.  Lewistown 
v.  Granville,  5  Pa.  St.  283.  See  also  Tetbury 
v.  Ham,  1  Wils.  C.  PI.  307. 

Partnership. — A  contract  that  one  party 
shall  provide  a  shop,  loom,  and  tackle,  the 
oth#r  perform  the  labor  of  weaving,  and  each 
shall  receive  one-half  the  profits,  constitutes  a 


parlnership,  but  not  a  hiring,  within  the 
meaning  of  a  statute  charging  the  township 
with  the  maintenance  of  a  laborer  as  a  pauper 
when  he  becomes  chargeable.  Gregg  Tp.  v. 
Half  Moon  Tp.,  2  Watts  (Pa.)  342.  See  gener- 
ally the  title  Poor  and  Poor  Laws. 

Lease  and  Hire.  —  These  terms  were  held 
equivalent  in  a  statute  allowing  a  railroad  cor- 
poration to  contract  with  other  corporations 
for  the  leasing  and  hiring  of  its  cars.  See 
Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  51. 

"  Hired  and  to  Freight  Taken."  —  "  The  words 
are,  on  the  part  of  the  shipowner,  '  granted 
and  to  freight  let,'  and  of  the  charterer,  '  hired 
and  to  freight  taken,'  than  which,  of  them- 
selves, I  know  no  words  more  apt  to  let  pass 
the  possession  of  a  ship  as  well  as  of  a  house, 
though  I  agree  the  subjects  are  different ;  they 
are  words  of  grant  and  demise,  and  pass  pos- 
session in  the  particular  case."  Christie  v. 
Lewis,  2  Brod.  &  B.  428,  6  E.  C.  L.  214.  See 
also  the  title  Contracts  of  Affreightment 
and  Charter  Parties,  vol.  7,  p.  156. 
3.  Carr  v.  State,  50  Ind.  180. 
Hire  in  the  Sense  of  Wages.  —  See  Moore  v. 
Heaney,  14  Md.  563. 

Rent  and  Hire.  —  In  Learned-Letcher  Lumber 
Co.  v.  Fowler,  109  Ala.  169,  it  was  said:  "  The 
contract  in  reference  to  the  oxen  is  styled  a 
'  rent  contract,'  and  the  promise  of  the  maker 
is  to  '  rent '  the  oxen.  This  verbal  inaccuracy 
must  be  disregarded  in  the  interpretation  of 
the  contract.  In  its  true  significance,  techni- 
cal and  ordinary,  '  rent  '  is  compensation  for 
the  possession  and  use  of  lands  or  of  things 
corporeal.  Hire  pertains  to  things  personal, 
and  is  the  reward  or  compensation  to  be 
yielded  for  their  possession  or  use.  It  is,  of 
consequence,  plain  that  the  word  '  rent '  was 
by  the  parties  intended  to  bear  the  meaning  of 
hire." 

Value  of  the  Use  of  a  Thing.  —  In  an  action  by 
the  proprietors  of  a  portable  sawmill  for  their 
wrongful  deprivation  thereof,  the  court  said 
upon  the  question  of  damages:  "  The  defend- 
ants' question  in  their  fifth  exception,  '  What 
is  the  fair  hire  for  such  a  machine  as  this  is  ? ' 
should  have  been  allowed.  The  rental  value 
or  hire  of  a  sawmill  with  a  known  capacity  is 
not  difficult  of  ascertainment.  Equivalent 
words  to  '  rental  value  '  or  hire  as  applied  to 
a  sawmill  would  be  '  the  value  of  the  use  of 
the  same.'  "    Wood  z.  State,  66  Md.  67. 

License.  (See  the  title  Occupation,  Busi- 
ness, and  Privilege  Taxes.)  —  A  judgment 
nisi  on  a  recognizance  reciting  the  charge  to 
be  the  exhibition  of  a  circus  without  first 
obtaining  a  license  according  to  law  cannot  be 
supported,  the  statute  making  it  indictable  to 
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5  In 


HOARDING.  —  A  fence  inclosing  a  house  and  materials  while  builders  are 
at  work  It  does  not,  however,  necessarily  mean  something  of  a  mere  tempo- 
rary character,  but  may  be  of  so  permanent  a  character  that  the  right  of  the 
reversioner  may  be  thereby  injured.1 

HOCTJSSED.  —  See  note  2. 

HOG.  —  The  term  "hog"  in  a  penal  statute  or  indictment  includes  ' 
and  "sow,"4  and  is  included  in  and  synonymous  with  the  term  "swine, 
an  act  making  the  stealing  of  a  hog  grand  larceny,  the  hog  must  be  a  live 
one ; 6  but  a  contract  for  the  delivery  of  "  hogs  "  to  be  paid  for  at  a  certain 
price  per  hundred  pounds  net  has  been  held,  in  the  absence  of  explanatory 
evidence,  to  mean  dead  ones.7 

HOLDER.  (See  also  the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  282.)  —  The  term  "holder"  is  properly  applied  to  the 
person  having  possession  of  the  paper  and  making  the  demand,  whether  in 
his  own  right  or  as  agent  for  another.8  It  is  a  word  of  the  same  import 
as  "  bearer,"  and  both  may  acquire  a  title  by  lawful  delivery,  according  to  the 
terms  of  the  contract.9 


exhibit  a  circus  for  hire,  pay,  or  emolument, 
without  a  license.    Badger  v.  State,  5  Ala. 

21. 

Hirer  —  Receiver.  —  A  statute  gave  a  right  of 
action  against  the  proprietor,  owner,  charterer, 
or  hirer  of  a  railroad  for  negligent  injuries  re- 
sulting in  death.  It  was  held  that  the  receiver 
was  not  the  hirer  within  this  statute.  Bonner 
v.  Thomas,  (Tex.  Civ.  App.  1892)  20  S.  W. 
Rep.  722;  Turner  v.  Cross,  83  Tex.  223.  See 
also  the  titles  Death  by  Wrongful  Act,  vol. 
8,  p.  906;  Receivers. 

Hired  Person.  —  An  independent  contractor 
has  been  held  not  to  be  a.  hired  person.  Lang 
v.  Simmons,  64  Wis.  529;  Heard  v.  Crum,  73 
Miss.  157.  See  generally  the  title  Independ- 
ent Contractors. 

Hireling.  —  A  statute  provided  that  if  any 
hireling  should  set  fire  to  any  woods,  so  as  to 
occasion  damage  to  any  other  person,  his  em- 
ployer should  be  liable.  It  was  held  that  hire- 
ling  did  not  include  independent  contractors. 
The  court  said:  "  The  statute  does  not  con- 
trol the  question.  The  word  hireling  means 
'  servant,'  and  this  is  clearly  demonstrated  by 
reference  to  the  following:  Webster's  Diction- 
ary, hireling;  Worcester's  Dictionary,  hire- 
ling; Baniface  v.  Scott,  3  S.  &  R.  (Pa.)  353; 
Gravatt  v.  State,  25  Ohio  St.  168;  Heygood  v. 
State,  59  Ala.  51;  Williamson  v.  Wadsworth, 
49  Barb.  (N.  Y.)  298;  Morgan  v.  Bowman,  22 
Mo.  546."  St.  Louis,  etc.,  R.  Co.  t.  Yonley, 
53  Ark.  505.  See  also  the  title  Fires,  vol.  13, 
p.  44'- 

1.  Metropolitan  Assoc.,  etc.,  v.  Pelch,  5  C. 
B.  N.  S.  504.  94  E.  C.  L.  504. 

2.  Hocussed.  —  A  libel  alleged  that  a  gentle- 
man was,  on  a  certain  ni^ht,  "  hoeuaied  and 
robbed  of  forty  pounds  "  in  the  plaintiff's  pub- 
lic house.  An  innuendo  "  meaning  thereby 
*  *  *  that  the  said  public  house  of  the 
plaintiff  was  the  resort  of  and  frequented  by 
felons,  thieves,  and  depraved  and  bad  charac- 
ters," after  verdict  for  the  defendant,  was  held 
loo  wide,"  turning  that  which  may  have  been 
an  accidental  occurrence  into  habitual  miscon- 
duct and  negligence  on  the  part  of  the  keeper 
of  the  house."  Broome  v.  Gosdcn,  1  C.  B. 
728,  50  E.  C.  L.  728.    Sec  generally  the  title 

Libel  and  Slander. 


509 


3.  Pig. —  Lavender  v.  State,  60  Ala.  60; 
Washington  v.  State,  58  Ala.  355. 

4.  Sow.  —  Shubrick  v.  State,  2  S.  Car.  21. 

5.  Swine.  —  Rivers  v.  State,  10  Tex.  App.  177. 
The  word  hog  in  a  carrier's  contract  was 

held  to  mean  swine  of  either  sex.  Malson  v. 
Aiona,  7  Hawaii  158. 

Cattle. —  In  Decatur  Bank  v.  St.  Louis 
Bank,  21  Wall.  (U.  S.)  294,  it  was  held  that  the 
term  "cattle  "  included  hogs.  See  also  Hewitt 
v.  Watertown  F.  Ins.  Co.,  55  Iowa  325. 

Hard-fed  Hogs  —  Soft  Hogs.  —  As  to  the  mean- 
ing of  these  terms  in  a  contract,  see  Bartlett  v. 
Hoppock,  34  N.  Y.  118. 

Stock  Hogs.  —  In  Byous  v.  Mount,  89  Tenn. 
361,  it  was  held  that  "  stock  hogs,"  within  the 
meaning  of  the  exemption  laws,  are  such  as 
are  capable  of  reproduction,  and  do  not  there- 
fore include  barrows  and  spayed  sows. 

6.  Larceny.  (See  also  the  title  Larceny.)  — 
Hunt  v.  State,  55  Ala.  138. 

7.  Whitson  v.  Culbertson,  7  Ind.  195.  See 
also  Alexander  v.  Dunn,  5  Ind.  122. 

8.  Bowling  v.  Harrison,  6  How.  (U.  S.)  258. 

9.  Putnam  v.  Crymes.  1  McMull.  L.  (S.  Car.) 
9,  36  Am.  Dec.  250. 

A  clause  in  a  note  gave  to  the  holder  an  op- 
tion upon  maturity  to  convert  it  into  bonds. 
In  construing  this  clause  the  court  said:  "  By 
the  terms  of  the  note  itself  the  holder  had  the 
option  to  convert  it  into  bonds.  The  word 
holder  must  be  construed  to  mean  any  one 
who  had  lawful  title,  and  cannot  be  confined  to 
a  person  whose  name  was  written  on  the  face  as 
payee.  It  is  only  as  holder  that  a  person  has  a 
right  to  fill  in  the  name  of  a  payee,  and  of  course 
he  may.  in  the  same  character,  do  the  act 
which  the  statute  prescribes,  and  elect  to  lake 
bonds  instead  of  money."  Dinsmore  v.  Dun- 
can, 57  N.  Y.  581. 

Drawer.  —  In  Rice  v.  Hogan,  8  Dana  (Ky.) 
133,  it  was  said:  "  The  holder  of  a  bill  is  he 
who  is  in  possession  of  the  bill  and  is  legally 
entitled  to  the  benefit  of  it;  and  then  fore  the 
drawer  as  well  as  any  other  party  may  become 

the  holder." 

Tax    Certificate.    (Sec    also   the    title  Tax 
Sai.es.)  —  The  lo;vn  Code  provided  thai  notice 
to  redeem  from  tax  sales  should  be  sjiven  by 
"  the  lawful  holder  of  the  certificate."    A  pcr- 
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HOLD,  HOLDING,  ETC.  (See  HEL 
possess  by  lawful  title ;  as,  to  hold  a 

son  purchased  real  estate  at  a  tax  sale,  in  part- 
nership with  another,  and  took  the  certificates 
in  his  own  name.  In  dividing  the  certificates 
with  his  partner,  he  wrote  his  name  on  one 
and  delivered  it  to  his  partner  with  the  object 
of  transferring  it.  It  was  held  that  such  part- 
ner was  "  the  lawful  holder,"  notwithstand- 
ing the  informality  of  the  assignment.  The 
court  said:  "  By  '  the  lawful  holder  '  is  meant 
ihe  one  who  in  law  is  the  owner  of  the  certifi- 
cate and  entitled  to  the  rights  and  benefits 
which  may  accrue  under  it."  Swan  v. 
Whaley,  75  Iowa  623. 

1,  Jack  v.  Walker,  79  Fed.  Rep.  140. 

Occupy  and  Hold.  (See  also  Occupy.) — In 
Tibbiits  v.  Ah  Tong,  4  Monl.  539,  it  was  said: 
"  The  right  to  occupy  is  the  right  to  possess 
and  to  hold." 

In  Thompson  v.  Sandford,  13  Ga.  241,  it  was 
said:  "  Holding  embraces  any  tenure  involv- 
ing title." 

Own  and  Hold  in  Same  Sense  —  Shares  of  Stock. 

(See  also  the  titles  Stocks;  Stockholders.)  — 
A  statute  provided  that  each  stockholder, 
either  in  person  or  by  proxy,  should  be  entitled 
to  as  many  votes  as  he  or  she  might  own,  or 
represent  by  proxy,  of  shares  of  stock.  It 
was  held  that  "  own  "  and  hold  were  used  in 
the  statute  in  the  same  sense,  and  that  one 
who  held  shares  of  stock  was  recognised  as  a 
stockholder  as  well  as  one  who  owned  them. 
State  v.  Leete,  16  Nev.  249. 

In  Reg.  v.  Government  Stock  Invest.  Co.,  3 
Q.  B.  D.  442,  Cockburn,  C.  J.,  said:  "  I  think 
no  one  can  be  said  to  be  holding  shares  vviihin 
the  meaning  of  this  article  when,  instead  of 
holding  shares,  he  is  holding  the  proxies  of 
other  persons  who  do  hold  them."  This  was 
upon  a  provision  that  if  a  poll  was  demanded 
by  shareholders  qualified  to  vote  and  holding 
a  certain  number  of  shares  it  should  be  taken. 

A  bequest  of  "  two  hundred  and  fifty  shares 
of  capital  stock  which  I  hold  in  the  Union 
Bank"  is  a  specific  legacy.  The  court  said: 
"  The  words  '  which  I  hold  '  certainly  individ- 
uate the  stock  as  a  corpus  with  as  much  preci- 
sion as  would  the  words  '  standing  in  my 
name  '  *  *  *  or  '  all  the  stock  which  I 
have  in  the  three  per  cents.'  "  Blackstone  v. 
Blackstone,  3  Watts  (Pa.)  335. 

Same  —  Actual  Occupancy.  —  A  statute  pro- 
vided that  all  persons  holding  lands,  etc., 
might  have  partition.  The  court  said:  "  We 
do  not  construe  the  word  holding,  thus  used, 
as  requiring  actual  occupancy,  but  as  equiva- 
lent to  owning  or  having  title  to  lands." 
Godfrey  v.  Godfrev,  17  Ind.  6,  quoted  in  Jack 
v.  Walker,  79  Fed.  Rep.  141.  See  also  Smith 
v.  Gaines,  39  N.  J.  Eq.  545.  And  see  the  title 
Partition. 

Actual  Possession.  —  A  statute  provided  that 
the  several  boards  of  supervisors  should  hold 
and  manage  the  securities  given  to  the  school 
fund.  In  construing  this  provision  in  Madi- 
son County  v.  Tullis,  69  Iowa  723,  the  court 
said:  "  The  auditor  is  the  clerk  of  the  board, 
and  has  the  custody  of  the  records  of  the 
board,  and  all  papers  of  which  the  board  has 
any  cognizance.    The  word  hold  should  there- 


),  ante,  p.  333.)  —  To  hold  means  to 
note,  bond,  lands,  or  property.1  For 

fore  not  be  construed  as  having  manual  pos- 
session of,  but  in  the  sense  of  power  and 
dominion  over,  for  the  purpose  of  managing 
the  fund."    See  generally  the  title  Schools. 

A  statute  provided  that  sheep  owners  who 
did  not  hold  an  acre  of  land  for  each  two  sheep 
should  procure  a  license.  In  construing  this 
provision  the  court  said:  "  As  defined  by  the 
law  dictionaries,  the  word  holder  means  one 
who  is  legally  in  possession  of  a  negotiable  in- 
strument; but  of  course  that  is  not  the  mean- 
ing intended  here.  Webster  gives  it  also  the 
legal  meaning  of  one  who  holds  land,  etc., 
under  another;  a  tenant.  But  its  popular 
meaning  is  one  who  holds,  and  as  used  here 
it  was  probably  intended  to  mean  one  who  is 
in  possession,  actual  or  constructive,  of  land." 
State  v.  Wheeler,  23  Nev.  143. 

Restraint  on  Alienation.  —  A  devise  was  to  a 
party  and  the  heirs  of  his  body  so  long  as  they 
should  hold  and  till  the  land.  In  construing 
this  provision  the  court  said:  "  Manifestly  it 
is  a  condition  the  testator  designed  should  fol- 
low the  land  into  the  hands  of  the  successive 
takers  as  heirs  of  the  body  of  the  devisee. 
To  hold  in  that  connection  must  mean  '  to  re- 
tain,' '  to  keep.'  These  are  meanings  as- 
signed to  the  word  in  Worcester's  Dictionary, 
and  are  the  only  meanings  v.hich  make  sense 
in  that  connection.  In  Andrew's  Dictionary 
of  Law,  as  relating  to  land,  it  is  said  to  em- 
brace the  idea  of  '  actual  possession.'  The 
same  authority  says  that  in  the  habendum 
clause  of  a  deed  '  to  have  and  to  hold,  etc./ 
the  word  '  to  hold'  includes  the  twofold  idea 
of  actual  possession  of  the  thing  and  being 
invested  with  the  legal  title.  The  definition 
in  Burrill's  Law  Dictionary  of  the  word  hold 
is  to  the  same  effect.  In  Leazure  v.  Hillegas, 
7  S.  &  R.  (Pa.)  320,  it  has  the  meaning  of  '  re- 
tain.' It  would  seem  therefore  to  be  a  plain 
attempt  to  restrain  alienation,  which  is  void  as 
against  public  policy."  Stansbury?'.  Hubner, 
73  Md.  231. 

Hold  and  Enjoy  —  Gift.  —  In  an  antenuptial 
settlement  it  was  agreed  that  the  husband  and 
wife  should  "hold  and  enjoy  "  their  real  prop- 
erty during  their  joint  lives  as  if  the  articles 
of  settlement  had  not  been  made.  In  constru- 
ing this  provision  the  court  below  said: 
"  Giving  it  away  without  any  valuable  con- 
sideration whatever  is  neither  holding  nor 
'  enjoying  '  it,  but  is  disposing  of  it  to  another 
to  '  hold  and  enjoy.'  "  But  the  appellate  court 
refused  to  sustain  this  position,  and  held  that 
during  the  marriage  the  husband  had  the 
power  to  make  a  gift  of  personalty  if  he  per- 
fected it  by  delivery  during  his  life.  Withers 
v.  Weaver,  10  Pa.  St.  393. 

Liens.  —  In  Willingham  v.  Rushing,  105  Ga. 
78,  it  was  said:  "  While  it  is  true  that  a 
factor's  rights  are  those  secured  by  a  lien,  the 
fact  that  his  lien  is,  as  has  been  stated,  a  strict 
common-law  lien,  existing  only  when  he  is  in 
possession  of  the  property  upon  which  it  is 
claimed,  and  lost  if  it  is  surrendered,  dis- 
tinguishes his  case  from  liens  which  are 
creations  of  statutory  law.  The  actual  hold- 
ing which  was  absolutely  essential  to  the 
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other  meanings  of  the  term  see  note  i. 

common-law  lien  does  not  in  fact  exist  in  the 
case  of  statutory  liens,  but  the  holding  which 
constitutes  the  latter  class  of  liens  is  one  in 
contemplation  of  law  only."  See  also  the  title 
Factors  or  Commission  Merchants,  vol.  12, 
p.  676. 

Quarantine.  —  A  statute  provided  that  a 
widow  might  remain  in  and  hold  and  enjoy  the 
mansion  house  of  her  husband  for  a  certain 
time.  Upon  the  question  whether  the  widow 
was  bound  to  pay  taxes  during  such  occupa- 
tion of  the  mansion  house  the  court  said: 
"  But  occupancy  is  not  tenancy;  and  while 
the  phrase  employed  in  the  act  is  '  remain  in, 
hold,  and  enjoy  the  mansion  house,'  it  is  clear 
the  word  hold  cannot  here  be  used  in  any 
technical  sense,  that  is,  to  have  an  estate  on 
condition  of  paying  rent  or  performing  service, 
or  to  be  tenant  to  another,  because  the  statute 
provides  that  the  widow  shall  hold  without 
rent,  nor  does  it  define  of  whom  she  is  to 
hold."  Spinning  v.  Spinning,  43  N.  J.  Eq. 
238.    See  also  the  title  Dower,  vol.  10,  p.  148. 

Trustees.  —  A  testator  gave  to  his  executors 
as  trustees  the  power  to  sell  and  convey  his 
estate.  The  premises  were  partitioned  by 
commissioners  in  partition,  and  certain  prem- 
ises were  set  off  to  the  trust  for  one  K. 
A  trustee  who  had  been  appointed  having 
resigned,  an  order  was  made  appointing  a 
trustee  under  the  will  to  hold  the  premises  set 
apart  by  the  commissioners  in  partition  for  the 
benefit  of  the  said  K.  It  was  held  that  the 
phrase"  lohold  "  in  this  order  was  used  for  pur- 
poses of  identification,  and  not  for  the  purpose 
of  restricting  any  power  which  the  trustee 
might  otherwise  have  had,  including  that  of 
the  power  of  sale.  Lahey  v.  Kortright,  56  N. 
Y.  Super.  Ct.  527. 

Person  Receiving  Profits.  —  Where  a  tax  is 
payable  by  "  all  persons  having  or  holding 
lands,"  "  the  words  apply  to  persons  receiving 
the  rents  and  profits;  and  where  a  party  re- 
ceives the  whole  of  the  profits,  he  is  to  be 
charged  with  the  whole.  But  where  one  per- 
son receives  the  profits  to  a  limited  extent 
only,  and  another  receives  the  residue,  the 
words  'having  ani  holding'  embrace  both." 
Ward  v.  Const,  10  B.  &  C.  635,  21  E.  C.  L.  141. 

Preservation  of  Life  Interest.  —  Where  land 
was  conveyed  by  an  owner  in  fee  simple,  and 
in  the  deed  he  said:  "And  it  is  further  un- 
derstood that  I,  S.  H.,  hold,  a  life  interest  in 
the  above-described  tract  of  land,"  it  was 
held  that  the  word  hold  here  had  the  effect  of 
a  reservation  in  behalf  of  the  grantor  for  his 
life.    Hurst  v.  Hurst,  7  W.  Va.  289. 

A  Covenant  in  a  lease  that  the  lessee  should 
"  hold  and  occupy  "  the  demised  premises 
during  the  term  was  held  to  .amount  to  a  gen- 
eral covenant  for  quiet  enjoyment  during  the 
term.  Ellis  v.  Welch,  6  Mass.  246.  See  gen- 
erally the  titles  Covenants,  vol.  8,  p.  97; 
Leases. 

Homestead.  —  A  constitutional  provision  that 
a  householder  shall  be  entitled  to  hold,  or 
may  hold,  a  homestead,  docs  not  r\  propria 
vifore  confer  a  right  to  a  homestead.  The 
court  said:  "  If  therefore  the  emphatic  ex- 
pression '  shall  be  entitled  to  hold  '  means 
that  the  householder,  or  head  of  the  family, 


may,  if  he  chooses,  have  the  right  to  hold, 
certainly  it  cannot  be  questioned  that  the 
expression  '  may  hold  a  homestead  '  admits 
of  no  broader  interpretation."  Speidel  v. 
Schlosser,  13  W.  Va.  694.  See  also  Reed  v. 
Union  Bank,  2gGratt.  (Va.)  723.  And  see  the 
title  Homestead,  post. 

Corporations.  —  Power  given  to  a  corporation 
to  hold  and  manage  a  fund  was  held  to  imply 
a  power  to  sue  for  it,  and  to  give  a  right  to 
leave  the  fund  in  the  hands  of  an  executor  and 
demand  only  the  annual  interest.  White 
School  House  v.  Post,  31  Conn.  240. 

A  restriction  on  a  corporation  from  purchas- 
ing and  holding  lands  does  not  prohibit  pur- 
chasing alone,  subject  to  the  statutes  of  mort- 
main. "  Purchasing  and  holding  are  very 
different  things,  and  the  consequences  of  each 
are  very  different.  If  the  words  had  been  that 
the  bank  should  neither  purchase  nor  hold, 
then  it  could  have  done  neither  one  nor  the 
other."  Leazure  v  Hillegas,  7  S.  &  R.  (Pa.) 
320.  And  see  Hickory  Farm  Oil  Co.  v. 
Buffalo,  etc.,  R.  Co.,  32  Fed.  Rep.  22;  Run- 
yan  v.  Coster,  14  Pet.  (U.  S.)  131,  where  this 
distinction  is  sustained.  See  also  the  titles 
Corporations  (Private),  vol.  7,  p.  714; 
Foreign  Corporations,  vol.  13,  p.  851. 

Irish  Acts. —  Under  the  Agricultural  Hold- 
ings Act,  1875,  holding  includes  all  land  held 
by  the  same  tenant  of  the  same  landlord,  for 
the  same  term,  under  the  same  contract  of 
tenancy.  Under  the  Land  Law  (Ireland)  Act, 
1881,  holding  during  the  continuance  of  a  ten- 
ancy means  a  parcel  of  land  held  by  a  tenant 
of  a  landlord  for  the  same  term  and  under  the 
same  contract  of  tenancy,  and  upon  the  de- 
termination of  such  tenancy  means  the  same 
parcel  of  land  discharged  from  the  tenancy. 
This  means  not  only  the  land  comprised  in  the 
contract  of  tenancy,  and  actually  let  to  the 
tenant,  but  includes  such  profits  A  prendre  or 
easements  as  are  appurtenant  to  the  land  so 
let.    In  re  Hutchinson,  12  L.  R.  Ir.  79. 

But  where,  under  the  contract  of  tenancy, 
the  turbary  was  excepted  to  the  landlord,  the 
holding  was  held  not  to  include  the  right  of 
cutting  turf.  Knox  v.  Baxter,  19  L.  R.  Ir. 
460. 

1.  Holding  to  Bail.  —  A  statute  authorized  the 
holding  to  bail  of  persons  suspected  of  certain 
offenses.  It  was  held  that  this  did  not  com- 
prehend a  power  to  take  a  recognizance  to  the 
injured  party  for  treble  damages  allowed  to 
him  by  statute.  Vose  v.  Deane,  7  Mass.  283. 
See  also  the  title  Bail  and  Recognizance,  vol. 
3,  p.  65X. 

Hold  Responsible.  —  In  an  action  against  a 
town  for  personal  injuries  occasioned  by  a  de- 
fect in  a  highway,  a  notice  by  the  husband  of 
the  plaintiff  to  the  selectmen  was  in  the  fol- 
lowing language:  "  I  herety  give  notice  that 
I  hold  the  town  of  North  Andovcr  responsible 
for  serious  injury  sustained  by  my  wife,  Susie 
Bell  Higgins."  Upon  the  effect  of  this  notice 
the  court  said:  "  But  it  is  not  the  necessary 
meaning  of  these  words  that  he  holdn  the  town 
responsible  to  himself.  The  situation  of  the 
parlies  may  be  taken  into  account  in  determin- 
ing the  meaning  of  the  terms  of  such  a  notice, 
as  well  as  those  of  a  deed  or  other  written 
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HOLE.  —  See  note  i. 

HOLIDAY.  (See  also  the  title  SUNDAYS  AND  HOLIDAYS.)  —  Holiday 
means  Inst,  a  consecrated  day,  a  general  festival;  and  second,  a  day  on  which 
the  ordinary  occupations  are  suspended;  a  day  of  exemption  or  cessation 
from  work;  a  day  of  festivity,  recreation,  or  amusement.2 


instrument.  It  is  both  proper  and  usual  for  a 
husband  to  act  as  the  protector  of  the  rights 
of  his  wife,  and  he  is  very  commonly  her 
agent."    Higgins  v.  North  Andover,  168  Mass. 

253. 

In  an  act  providing  that  the  managers  of  a 
lottery  "  shall  be  holden  to  account  for  all  the 
tickets  in  every  class  in  said  lottery,"  the  ex- 
pression "holden  to  account  for"  "means 
not  merely  to  render  an  account  of,  but  to 
be  responsible  for;  it  stands  in  opposilion  to 
the  right  of  appropriation  10  one's  own  use 
and  benefit."    Thomas  v.  Mahan,  4  Me.  513. 

Holding  Office.  (See  also  the  title  Public 
OFFICERS.)  —  The  constitution  of  a  state  pro- 
vided against  the  election  or  appointment  to 
state  offices  of  persons  holding  United  States 
offices.  In  construing  this  provision  the  court 
said:  "  To  constitute  the  holding  of  an  office 
within  the  meaning  of  the  constitution  there 
must  be  the  concurrence  of  two  wills;  that  of 
the  appointing  power  and  that  of  the  person 
appointed.  If  the  mere  tender  of  a  commis- 
sion could  produce  this  result,  then  it  would 
be  in  the  power  of  the  President  to  disqualify 
any  person  from  holding  a  state  office  without 
his  consent."    People  v.  Whitman,  10  Cal.  44. 

In  an  English  act  abolishing  the  sessions 
for  Westminster,  and  directing  that  the  county 
sessions  for  Middlesex  should  be  holden  in 
Westminster,  and  that  the  persons  holding  the 
offices  of  bailiff  of  Westminster,  etc.,  should 
execute  the  duties  of  sheriff,  etc.,  of  Middle- 
sex, the  word  holding  was  construed  to  mean 
"  no  w  holding,"  i.  e.,  at  the  time  of  the  passing 
of  the  act.  Nicholson  v.  Ellis,  El.  Bl.  &  El. 
275.  96  E.  C.  L.  275. 

Same  —  De  Facto  Officer.  —  A  civil  service  act 
provided  that  no  veteran  of  the  United  States 
army  holding  a  position  should  be  discharged 
except  on  hearing  for  incompetency  or  mis- 
conduct. It  was  held  that  this  statute  did  not 
apply  to  an  officer  holding  a  position  merely 
by  a  de  facto  title  or  whose  employment  was 
for  any  other  reason  illegal.  The  court  said: 
"  In  a  civilized  community  '  holding  a  posi- 
tion '  means  lawfully  holding  it,  and  it  would 
be  unreasonable  to  declare  that  the  legislature 
meant  by  that  expression  to  include  those  who 
held  office  by  force,  fraud,  mistake,  or  without 
any  right  thereto."  People  v.  Board  of  Health, 
153  N.  Y.  513.  See  also  the  titles  Civil.  Serv- 
ice, vol.  6,  p.  88;  De  Facto  Officers,  vol.  8, 
p.  771. 

Holding  Over  —  Officers. — See  the  titles  De 

Facto  Officers,  vol.  8,  p.  771;  Official 
Bonds;  Public  Officers;  and  see  such 
specific  titles  as  Judges;  Justices  of  the 
Peace;  Sheriffs,  etc. 

Holding  Over  —  Tenants.  —  Holding  over  is 
defined  to  be  the  act  of  keeping  possession  of 
the  premises.  Frost  v.  Akron  Iron  Co.,  1  N. 
Y.  App.  Div.  454.  See  also  the  titles  Land- 
lord and  Tenant;  Leases. 

1.  Hole  or  Other  Place  Near  a  Street.  —  The 


defendants,  a  local  board,  left  unfenced  a  goit 
(gote)  adjoining  a  public  footpath  within  their 
district,  by  reason  of  which  the  plaintiff's  hus- 
band, while  using  the  footpath,  fell  into  the 
goit  and  was  drowned.  It  was  held  that  the 
defendants  were  not  liable  under  a  statute 
rendering  them  liable  for  leaving  unprotected 
a  hole  or  other  place  near  a  si  reet  dangerous 
to  passengers,  as  a  goit  was  not  a  hole.  Wil- 
son v.  Halifax,  L.  R.  3  Exch.  114. 

2.  Foster  v.  Toronto  R.  Co.,  31  Ont.  3;  Phil- 
lips v.  Innes,  4  CI.  &  F.  234. 

Sunday.  —  In  Glenn  v.  Eddy,  51  N.  J.  L.  255, 
it  was  said:  "  Holiday,  in  its  present  conven- 
tional meaning,  is  scarcely  applicable  to  Sun- 
day." See  also  Phillips  v.  Innes,  4  CI.  &  F. 
234;  Smith  v.  Ihling,  47  Mich.  614. 

Dies  Non.  —  In  Foster  v.  Toronto  R.  Co.,  31 
Ont.  3.  it  was  said:  '  It  is  held  in  Lampe  v. 
Manning,  38  Wis.  673,  cited  for  the  plaintiff, 
that  the  term  holiday  used  in  a  statute  means 
dies  non  juridicus,  and  that  such  being  the  case 
the  court  had  no  power  to  hear  a  cause  and 
render  judgment  on  such  a  day.  This  I  con- 
ceive to  be  an  entirely  erroneous  view  of  the 
word,  first  of  all  translating  it  into  a  dead 
language  and  then  imputing  to  it  an  ecclesi- 
astical meaning  which  is  foreign  to  the  atmos- 
phere of  a  ne  w  country  where  no  established 
church  exists."  See  also  Didsbury  v.  Van 
Tassell,  56  Hun  (N.Y.)  423;  Brunker  v.  Mari- 
posa Tp.,  22  Ont.  120;  Harrison  v.  Smith,  9  B. 
&  C.  243,  17  E.  C.  L.  367.  And  for  a  full  dis- 
cussion of  the  distinction  see  the  title  Sundays 
and  Holidays. 

Contracts.  —  Where  a  contract  specifies 
"  working  lay  lays,"  Sundays  and  holidays 
are  excluded  in  the  computation.  Brooks  v. 
Minturn,  1  Cal.  481.  See  also  the  title  De- 
murrage, voi.  9,  p.  220. 

Intoxicating  Liquors  —  Christmas.  (See  also 
the  title  Intoxicating  Liquors.) — In  Reith- 
miller  v.  People,  44  Mich.  280,  it  was  held  that 
Christmas  was  a  legal  holiday  within  the 
meaning  of  the  statute  of  1879  directing  that 
saloons  be  closed  on  legal  holidays,  Sundays, 
and  election  days. 

Same  —  Fourth  of  July.  —  In  Ruge  v.  State,  62 
Ind.  388,  an  indictment  for  a  violation  of  a 
liquor  law  charged  the  defendant  with  having 
sold  intoxicating  liquor,  for  a  specific  piice, 
on  the  fourth  day  of  July,  1876,  "  the  said 
fourth  of  July  being  then  and  there  a  legal 
holiday."  The  statute  upon  which  the  indict- 
ment was  brought  prohibited  the  sale  of  liquor 
upon  Sunday  or  "  any  legal  holiday."  The 
court  held  that  the  indictment  could  not  be 
sustained,  as,  at  the  time  when  it  was  formed, 
there  was  no  act  making  the  fourth  day  of 
July  a  legal  holiday.  The  Act  of  March  16, 
1875,  made  it  a  holiday  "  for  all  purposes  of 
presenting  for  payment  or  acceptance  for  the 
maturity  and  protest,  and  giving  notice  for  the 
dishonor  of  bills  of  exchange,"  etc.  But  this 
did  not  make  it  a  legal  holiday  within  the 
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HOLOGRAPH  WILLS.  —  See  the  title  Wills. 

HOME.  (See  also  the  titles  DOMICIL,  vol.  10,  p.  6 ;  POOR  AND  POOR  LAWS; 
Residence  ;  Wills  ;  and  see  Dwelling,  Dwelling  House,  etc.,  vol.  io, 
P-  353-)  —  Home  is  defined  as  a  dwelling  house;  a  house  where  one  resides; 
a  residence.1    The  word  "  home  "  means  some  permanent  abode,  or  residence 


meaning  of  the  section  upon  which  the  indict- 
ment was  founded. 

Commencement  Day.  —  It  has  been  held  in 
Massachusetts  that  the  day  of  commencement 
at  Harvard  College  is  not  a  holiday;  but  a 
osage  of  any  bank  in  respect  to  notes  falling 
due  on  that  day,  to  make  a  demand  on  the 
maker  and  give  notice  to  the  indorser  on  the 
day  preceding,  will  be  binding  on  an  indorser 
of  a  note  discounted  for  him  at  the  bank,  who 
is  cognizant  of  such  usage.  City  Bank  v. 
Cutter,  3  Pick.  (Mass.)  414. 

Fast  Day  was  a  holiday  in  Massachusetts,  but 
by  custom  ;  not  like  Sunday,  by  positive  law.  In 
the  absence  of  any  statute  or  usage  it  was  re- 
garded as  a  working  day.  The  proclamation 
of  the  governor  was  only  a  recommendation  and 
had  not  the  force  of  law.  The  Bark  Tangier, 
I  Cliff.  (U.  S.)  386.  See  also  Richardson  v. 
Goddard,  23  How.  (U.  S.)  40. 

1.  Home.  —  Webster's  Diet.,  followed  in  Coit 
v.  Comstock,  51  Conn.  382. 

In  Barney  v.  Leeds,  51  N.  H.  265,  it  was 
said:  "  The  home,  according  to  all  lexicog- 
raphers, and  in  common  parlance,  is  a  resi- 
dence or  dwelling  place  —  it  may  be  a  palace 
or  a  cot;  and  so  the  homestead  or  home  place 
of  a  family  *  *  *  must  mean  the  resi- 
dence or  dwelling  place  of  a  family."  This 
was  a  homestead  case. 

A  testator  created  a  trust,  the  object  of  which 
was  the  founding  of  a  home  for  aged  women 
who  had  been  or  were  residents  of  a  certain 
city.  It  was  held  that  the  term  home  sufficiently 
expressed  the  idea  of  the  house  for  the  per- 
manent residence  of  the  beneficiaries.  Coit  v. 
Comstock,  51  Conn.  382. 

Home  —  Lodgings.  —  A  person's  home  may  be 
his  own  house  or  his  hired  lodgings.  School 
Dist  No.  2  v.  Pollard,  55  N.  H.  505.  This  was 
a  settlement  case.  See  generally  the  til le 
Lodgings. 

Home  People  in  the  Sense  of  Blood  Relations. 

—  See  Fishburne  v.  Ferguson,  84  Va.  112. 

Home  Ranch.  —  In  State  v,  Shaw,  21  Nev.  222, 
it  was  said:  "  The  usual  meaning  of  the 
words  '  home  ranch,'  as  used  in  the  range 
country,  is  that  it  is  the  headquarters  of  the 
range.  It  is  the  place  from  which  the  riders 
start  upon  their  rounds  to  rodeo  and  brand  the 
stock,  and  to  which  they  return  when  through; 
for  the  time  being  it  is  their  home.  But  this 
does  not  necessarily  make  it  the  home  of  the 
cattle.  If  gathered  and  herded  and  cared  for 
there  regularly  each  year,  it  would  doubtless 
become  such;  and  it  was  in  connection  with 
these  circumstances  that  this  home  ranch  was 
held  to  cut  some  figure  in  Barnes  v.  Woodbury, 
17  Nev.  383."  This  case  arose  upon  the  ques- 
tion where  cattle  were  assessable  for  taxation. 

Home  Farm.  —  Sec  Hamilton  v.  Sharpc,  20  L. 
R.  Ir.  224;  Gamble  v.  Simpson,  17  Ir.  L.  T.  44. 

Home  Place.  —  Where  the  issue  was  whether  a 
certain  tract  of  land  in  dispute  was  intended 
by  a  testator  to  pass  under  a  device  of  his 

home  place,"  evidence  that  he  had  given  par- 
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eels  of  land  to  certain  of  his  sons,  before  hi3 
death,  was  irrelevant.  Waggoner  v.  Ball,  95  N. 
Car.  323. 

Home  Port.  (See  also  the  titles  Maritime 
Liens;  Seamen;  Ships  and  Shipping.) —  It  has 
been  held  that  the  question  of  a  vessel's  home 
port  is  to  be  determined  upon  the  locality  of 
her  owner's  residence,  and  not  upon  the  place 
of  her  enrolment.  St.  Louis  v.  Wiggins  Ferry 
Co.,  11  Wall.  (U.  S.)43i;  The  Lotus  No.  2,  26 
Fed.  Rep.  642;  The  Jennie  B.  Gilkey,  19  Fed. 
Rep.  127;  The  Charlotte  Vanderbuilt,  19  Fed. 
Rep.  219. 

But  in  The  Favorite,  3  Sawy.  (U.  S.)  411, 
Judge  Deady  said:  "  Under  the  ruling  of  The 
Lottawana,  lately  decided  by  the  Supreme 
Court  (21  Wall.  (U.  S.)  558),  what  constitutes 
a  home  port  is  yet  an  open  question.  But  I 
think  upon  reason  and  convenience,  the  home 
port  ought  to  be  the  one  where  the  vessel  is 
enrolled.  Away  from  that  place,  whether  in 
or  out  of  the  state  in  which  her  owner  resides, 
she  is  supposed  to  be  in  itinere,  and  therefore 
relying  upon  her  credit  for  the  purchase  of  the 
necessary  supplies  to  complete  her  voyage." 

Whereas  in  The  Albany,  4  Dill.  (U.  S.)  448, 
Judge  Dillon  said:  "As  respects  the  rights 
and  remedies  of  materialmen,  the  home  port  or 
stale  of  a  vessel  is  ihe  state  wherein  the  owner 
resides,  and  not  the  state  or  district  in  which 
she  is  enrolled,  where  the  two  are  different. 
To  hold  in  such  a  case  that  the  enrolment  con- 
trolled would  deslroy  the  only  foundation 
upon  which  a  distinction  between  the  rights  of 
domestic  and  foreign  materialmen  has  been 
made,  viz.,  that  the  former  are  presumed  to 
extend  credit  to  the  owner,  whom  they  are 
supposed  to  know,  or  whom,  at  all  events, 
they  may  pursue  in  the  courts  of  their  own 
state." 

This  view  was  adopted  in  Rees  v.  Steamboat 
Gen.  Terry,  3  Dak.  166,  where  the  court  con- 
cluded: "After  an  examination  of  all  the 
cases  upon  this  subject  within  our  reach,  we 
are  satisfied  the  clear  weight  of  authority,  as 
well  as  the  effect  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  is  with 
the  doctrine  that  the  home  port  of  a  vessel  is 
any  port  of  the  state  or  territory  where  the 
owner,  or  if  more  than  one,  where  the  manag- 
ing owner,  resides,  so  far  as  the  question  of 
home  port  affects  the  rights  and  remedies  of 
the  materialmen." 

The  home  port  of  the  vessel  is  the  port  in  the 
office  of  whose  collector  the  bill  of  sale,  mort- 
gage, etc.,  should  be  recorded;  not  the  port  o'f 
last  registry  or  enrolment  when  not  such 
home  port.  White's  Bank  v.  Smith,  7  Wall. 
(U.  S.)  646. 

A  home  port-is  any  port  in  which  the  owner 
happens  to  be  with  his  vessel;  but  in  England 
a  home  port  is  any  port  within  the  jurisdiction 
of  the  common-law  courts  of  that  island,  if  the 
owner  resides  in  that  country.  Case  v.  Wool- 
ley,  6  Dana  (Ky.)  17,  32  Am.  Dec.  55. 

Samo     Port  of  Shipment.    (Sec  also  the  title 
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with  intention  to  remain.1 

Support  and  Maintenance.     (See  also  the 

a  gift  of  a  home  at  the  testator's  dwel 

Seamen.)  —  In  Purves  v.  Straits  of  Dover 
Steamship  Co.,  (1S99)  2  Q.  R.  217,  it  was  held 
that  when  the  service  of  a  seaman  belonging 
to  a  British  ship  terminated  at  a  foreign  port, 
and  the  master  elected  to  provide  him  with  a 
passage  home  under  the  Merchants  Shipping 
Act  of  1894,  the  master  was  bound  to  provide 
him  with  the  passage  to  the  port  at  which  he 
was  shipped.  See  also  Edwards  v.  Steel, 
(1S97)  1  Q.  B.  712.  So  in  the  same  case  on  ap- 
peal, (1897)  2  Q.  B.  327,  it  was  held  that  the 
master  was  bound  to  provide  the  seaman  with 
a  passage  to  the  port  at  which  he  was  origin- 
ally shipped  or  to  a  port  in  the  United  King- 
dom agreed  to  by  him. 

1.  Turner  v.  Buckfield,  3  Me.  231;  Jefferson 
v.  Washington,  19  Me.  301. 

Where  a  person  takes  up  his  abode  without 
any  present  intention  of  removing  therefrom 
permanently,  such  place  is  his  home.  War- 
ren v.  Thomaston,  43  Me.  418. 

A  Contract  required  the  complainants  to  fix 
their  home  on  certain  lands.  In  construing 
this  provision  the  court  said:  "  When  a  man 
makes  his  home  in  a  particular  place  he  does 
not  thereby  absolutely  make  it  his  residence 
for  life,  or  for  any  fixed  period.  That  is  a 
man's  home  which,  for  the  time  at  least,  he 
does  not  contemplate  changing,  and  which  he 
expects  to  retain  unless  some  event  not  then 
in  view  may  make  it  desirable  or  necessary  to 
give  it  up."    Welch  v.  Whelpley,  62  Mich.  20. 

Home  and  Domicil.  —  Home  and  "  domicil  " 
do  not  correspond,  yet  home  is  the  funda- 
mental idea  of  domicil.  "  The  law  takes  the 
conception  of  home,  and,  moulding  it  by  means 
of  certain  fictions  and  technical  rules  to  suit 
its  own  requirements,  calls  it  'domicil;'  or 
perhaps  this  may  be  best  expressed  by  slightly 
altering  Westlake's  statement  and  saying: 
'Domicil  is  the  legal  conception  of  home.'  To 
combine,  then,  what  has  been  said  in  this  and 
the  last  preceding  sections,  '  domicil  '  ex- 
presses the  legal  relation  existing  between  a 
person  and  the  place  where  he  has,  in  contem- 
plation of  law,  his  permanent  home."  Jacobs 
on  Domicil,  quoted  in  Dean  v.  Cannon,  37  W. 
Va.  127.  See  also  Long  v.  Ryan,  30  Gratt. 
(Va.)  718. 

In  White  v.  Brown,  1  Wall.  Jr.(C.  C.)  262,  it 
was  said:  "  It  may  be  correctly  said,  however, 
that  no  one  word  is  more  nearly  synonymous 
with  the  word'  domicil  'than  our  word  home." 
See  also  Hart  v.  Horn,  4  Kan.  232. 

In  In  re  Craignish,  (1892)  3  Ch.  192,  it  was 
said:  "A  man  may  be  in  fact  homeless, 
but  he  cannot  in  law  be  without  a  domicil. 
Subject  to  this  distinction  the  term  home,  in 
its  ordinary  popular  sense,  is  practically 
identical  with  the  legal  idea  of  domicil."  See 
also  Jefferson  v.  Washington,  19  Me.  301:  Ex- 
eter v.  Brighton,  15  Me.  60. 

Colonist.  —  Upon  the  question  of  a  party's 
domicil  it  appeared  in  evidence  that  he  had 
referred  in  letters  a  number  of  times  to  Eng- 
land as  his  home.  Upon  the  strength  of  this 
evidence  the  court  said:  "An  Englishman 
permanently  settled  in  one  of  the  English 


titles  Support  ;  Wills.)  —  In  a  will, 
ling  and  other  place  gives  rise  to  the 

colonies  may  without  impropriety  speak  of 
going  home  when  he  is  paying  a  visit  to  Eng- 
land. If  asked  to  explain  himself,  he  would 
probably  say  that  he  used  the  term  in  reference 
to  the  mother  country  from  which  he  and  his 
brother  colonists  had  emigrated  cr  originally 
sprung,  and  that  his  own  true  home  was  in  the 
colony."    hi  re  Craignish,  (1892)  3  Ch.  191. 

Residence  and  Home. —  Upon  the  use  of  the 
words  "  residence  "  and  "  resident  "  in  a  con- 
stitutional provision  prescribing  the  qualifica- 
tion of  electors,  the  court  said:  "  Without 
entering  into  a  labored  disquisition  upon  the 
import  of  the  words'  resident'  and  'resi- 
dence,' it  may  be  safely  assumed  that,  in  the 
proper  interpretation  of  the  constitution,  the 
word  '  residence  '  may  be  regarded  as  synony- 
mous with  home;  and  that  to  reside  in  a  par- 
ticular place  means  to  have  one's  home 
there."  Lehman  v.  McBride,  15  Ohio  St.  600. 
See  also  State  v.  Aldrich,  14  R.  I.  174;  Fry's 
Election  Case,  7r  Pa.  St.  302.  And  see  Tyler 
v.  Murray,  57  Md.  442;  State  v.  Gittings,  35 
Md.  169,  where  it  was  held  that  to  constitute 
residence  at  a  certain  place  the  party  must 
make  such  place  his  home. 

Permanency.  —  "The  legislature  intended, 
by  the  use  of  the  expression  '  dwells  and  has 
his  home,'  to  designate  some  permanent 
abode,  a  residence  with  an  intention  to  re- 
main, or  at  least  without  an  intention  of  re- 
moval —  something  more  than  the  habits  and 
life  of  a  wanderer  who  has  no  place  where  he 
has  a  right  to  continue  and  call  it  and  claim  it 
as  his  rightful  home."  Turner  v.  Buckfield,  3 
Me.  231.  See  also  Warren  v.  Thomaston,  43 
Me.  418.  But  in  Campbell  v.  State,  28  Tex. 
App.  44,  it  was  held  that  a  person's  temporary 
residence  was  for  the  time  being  his  home  and 
his  own  premises,  within  the  exception  of  the 
statute  against  carrying  weapons. 

Poor  and  Poor  Laws.  (See  also  the  title  Poor 
and  Poor  Laws.) — In  Guilford  v.  Gilman- 
town,  1  N.  H.  194,  it  was  held  that  where  the 
parents  of  a  single  woman  lived  in  one  town, 
and  she,  when  of  age,  labored  for  wages  in 
another,  her"  dwelling  place  or  home,"  under 
the  New  Hampshire  statute  as  to  the  settle- 
ment of  paupers,  was  in  the  town  where  she 
labored. 

A  pauper,  while  supported  as  such,  was 
held  to  have  no  "dwelling  place  or  home" 
within  the  meaning  of  a  statute  regulating 
settlements.  Wilmington  v.  Somerset,  35  Vt. 
232.  See  also  Jamaica  v.  Townshend,  19  Vt. 
271;  Berlin  v.  Worcester,  50  Vt.  23. 

In  Rockland  v.  Morrill,  71  Me.  455,  it  was 
held  that  a  person  who  had  died  prior  to  the 
division  of  a  town  could  not  be  considered  as 
having  had  his  home  in  the  new  town. 

'  The  Principal  Place  of  Abode  of  a  man  and 
his  family,  when  it  is  only  a  temporary  abode, 
is  not  his  home  in  the  sense  here  required." 
Thayer  v.  Boston,  124  Mass.  147. 

In  Phillips  v.  Kingfield,  19  Me.  381,  it  was 
said:    "  In  our  pauper  laws  there  is  a  marked 
distinction  between  the  place  of  residence,  or 
home,  and  the  place  of  legal  settlement.  The 
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question  whether  "  home  "  includes  support  or  maintenance.  This  question 
must  be  determined  by  the  testator's  intention,  having  due  regard  to  the  con- 
text and  surrounding  circumstances.1 

HOMESTALL.  —  "  Homestall  "  is  used  in  old  English  law  to  designate  the 
mansion  house.2 


latter  cannot  be  changed  without  acquiring  a 
new  one.  The  former  may  be  abandoned 
without  evidence  that  another  residence  has 
been  secured."  See  also  Jefferson  v.  Wash- 
ington, 19  Me.  300. 

Usual  Place  of  Abode.  —  In  Fowler  v.  Mosher, 
85  Va.  421,  it  was  held  that  a  return  stating 
that  the  person  to  be  notified  was  not  at  home 
was  sufficient  10  authorize  service  upon  a 
member  of  his  family,  under  a  statute  provid- 
ing that  if  a  person  was  not  found  at  his  usual 
place  of  abode  service  might  be  made  upon  a 
member  of  his  family.  See  generally  Encyc. 
of  Pl.  and  Pr.,  title  Service  of  Process. 

1.  Held  to  Include  Support  and  Maintenance.  — 
In  Willett  v.  Carroll,  13  Md.  460,  where  a  tes- 
tatrix devised  a  farm  to  W.  in  fee,  and  added, 
"  I  do  hereby  will  and  direct  that  the  said  C. 
shall  have  a  home  during  her  natural  life  on 
the  farm  hereinbefore  bequeathed,"  it  was 
held  that  the  devise  of  the  home  was  not  void 
for  uncertainty,  nor  was  it  confined  to  a  mere 
room  and  shelter  in  the  house  on  the  farm,  but 
extended  to  the  board  and  maintenance  of  the 
devisee,  and  was  a  charge  upon  (he  land. 
See  also  Lyon  z\  Lyon,  65  N.  Y.  339. 

A  testator  gave  to  his  sister  "  a  home  at  my 
house  as  long  as  she  lives,  and  I  direct  that 
my  executors  attend  to  this."  It  was  held, 
considering  all  the  circumstances,  such  as  his 
moderate  income,  the  character  of  the  testa- 
tor's family,  the  extent  of  his  property,  and 
the  slender  provision  made  for  the  legatee 
in  the  will,  etc.,  that  the  testator  intended  that 
the  legatee  should  not  only  be  allowed  to  live 
in  the  house,  but  that  the  executors  should 
furnish  her  with  necessary  food  and  fuel, 
though  not  with  clothing.  Denfield,  Peti- 
tioner, 156  Mass.  265. 

Held  Not  to  Include  Support  and  Maintenance. 
—  A  father  conveyed  a  tract  of  land  to  his  two 
sons  upon  the  consideration  thai  the  grantees 
would,  at  his  death,  give  to  their  unmarried 
sisiers  the  sum  of  two  hundred  dollars  each 
and  a  home  upon  the  land.  It  was  held  that 
the  expression  "  have  a  home  on  said  land," 
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as  used  in  this  deed,  did  not  include  the  right 
to  support  and  maintenance  therefrom.  Shut- 
tleworth  v.  Shuttleworth,  34  W.  Va.  23.  See 
also  Kennedy's  Appeal,  81*  Pa.  St.  163. 

In  Augustine  v.  Schrier,  18  Ont.  192,  where 
a  testator  bequeathed  to  his  daughter  a  home 
in  the  dwelling  house  as  long  as  she  should 
remain  single,  it  was  held  lhat  1  hough  in  the 
case  of  an  infant  home  would  probably  include 
maintenance,  yet  that  as  the  legatee  in  this 
case  was  of  age,  and  as  there  were  no  express 
words  giving  maintenance  to  her,  she  was  not 
entitled  to  it  under  the  bequest. 

In  Nelson  v.  Nelson,  19  Ohio  284,  where  a 
testator  divided  all  his  property  except  his 
homestead  among  his  children,  and  devised 
that,  after  the  death  of  his  widow,  to  his  three 
sons,  with  the  proviso  that  his  unmarried 
daughter  should  not  be  deprived  of  a  home 
upon  it,  it  was  held  that  this  proviso  gave  to 
the  daughter  a  right  to  reside  on  the  home- 
stead, but  not  to  a  maintenance  from  the  rents 
and  profits. 

A  testator  directed  that  his  property  be  kept 
together  and  his  family  supported  out  of  it, 
under  the  government  of  his  wife,  and  that  no 
expenses  should  be  chaiged  to  his  children 
while  they  remained  at  home,  etc.  It  was 
held  that  a  daughter  who  left  the  family  after 
she  attained  full  age  was  not  entitled  to  main- 
tenance. The  court  said:  "  It  is  plain,  we 
think,  that  the  home  mentioned  in  the  will  is 
that  household  of  which  the  testator  was  the 
head  while  living,  and  the  government 
whereof  he  committed  to  his  wife  upon  his 
death."  Manning  v.  Woff,  2  Dev.  &  B.  Eq. 
(22  N.  Car.)  11. 

So  where  a  testator  left  to  his  unmarried 
daughter  "  a  home  and  maintenance  during 
the  time  she  remains  unmarried,"  this  was 
held  to  mean  a  home  and  maintenance  on  the 
premises  where  he  lived  at  the  time  of  his 
death,  and  she  was  not  entitled  to  be  supported 
elsewhere.  Parker  v.  Parker,  126  Mass. 
433-  " 

2.  Dickinson  v.  Mayer,  11  Heisk.  (Tenn.)  521. 
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By  the  Editorial  Staff. 
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1.  Definition,  525. 

2.  Origin  of  Homestead  Exemption,  525. 

3.  Object  of  Homestead  Laws,  526. 

4.  Nature  of  Estate  or  Right,  526. 

a.  In  General,  526. 

b.  Title  to  Property,  526. 

c.  Whether  Estate  or  Mere  Privilege,  526. 

5.  What  Law  Governs,  528. 

m  Constitutional  Provisions,  528. 

1.  In  General,  528. 

2.  Power  of  People  to  Adopt  Such  Provisions,  528. 

3.  Whether  Self -executing,  528. 

IV.  Constitutionality  of  Statutory  Provisions,  529. 

1.  Power  of  Legislature  in  General,  529. 

2.  Constitutional  Provisions  and  Limitations,  529. 

a.  Ln  General,  529. 

b.  Special  or  Class  Legislation,  529. 

c.  Title  of  Acts  and  Unity  of  Subject-matter,  529. 

d.  Retroactive  Homestead  Laws,  530. 

e.  Effect  of  Constitutional  Provisions  for  Exemption,  530. 

(1)  In  General,  530. 

(2)  Discretion  of  Legislature,  530. 

(3)  Enlarging  Constitutional  Exemption,  530. 

(4)  Particular  Debts,  531. 

(5)  Discrimination  Between  Creditors,  531. 

(6)  Restraint  on  Alienation,  531 

(7)  Allowing  Alienation,  531. 

(8)  Allowing  Waiver  of  Exemption,  531. 

(9)  Statutory  Definition  of  Terms  Used  in  Constitution,  53a. 

V.  Repeal  or  Modification  of  Homestead  Laws,  532. 

1.  Power  to  Modify  or  Repeal,  532. 

a.  In  General,  532. 

b.  Effect  of  Constitutional  Provisions  for  Exemption,  533. 

2.  What  Constitutes  Repeal,  532. 

3.  Effect  of  Repeal,  533. 

VI.  Rules  for  Construction  of  Homestead  Laws,  533. 

1.  In  General,  533. 

2.  Liberal  Construction,  533. 

3.  Construction  of  Statutes  Together,  535. 

4.  Retroactive  Operation,  535. 

VEL  Persons  Entitled  to  Benefit  of  Homestead  Exemption,  535. 

1.  In  General,  535. 

a.  Necessity  for  Family,  535. 

b.  "Householder"  and  "Housekeeper,"  536. 

c.  Persons  Having  Care  and  Support  of  Dependent  Females,  536. 

d.  Guardians  and  Trustees,  536. 

e.  Solvency  of  Debtor,  536. 
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t.  Definition  of  "Family  "  and  '■'■Head  of  a  Family  "  537. 

a.  In  General,  537. 

b.  Statutory  Definition,  537. 

c.  Number  of  Persons,  537. 

d.  Necessity  for  Marriage,  537. 

5.  Obligation  to  Support  and  Condition  of  Dependence,  538. 

a.  In  General,  538. 

b.  Mere  Natural  or  Moral  Obligation  to  Support,  539. 

c.  Good  Faith,  540. 

d.  Failure  to  Support  Family,  540. 

e.  Adopted  Children,  540. 

f.  Illegitimate  Children,  541. 

g.  Mere  Contract  Relation,  541. 

4.  Living  Together  and  Keeping  House,  541. 

a.  In  General,  541. 

b.  Cohabitation  of  Husband  and  Wife,  542. 

c.  Removal  of  Husband,  542. 

d.  Lease  of  Homestead,  542. 

5.  Widowers  and  Widows,  542. 

6.  Unmarried  Persons,  543. 

7.  Time  of  Acquiring  Status,  544. 

a.  In  General,  544. 

b.  Liens  Attaching  Before  Marriage,  544. 

c.  Judgment  Obtained  Before  Marriage,  544. 

8.  Termination  of  Status,  544. 

a.  Temporary  Separation  of  Family,  544. 

b.  Permanent  Separation  or  Loss  of  Family,  545. 

c.  Temporary  Loss  of  Status,  546. 

d.  Persons  Having  Care  and  Support  of  Dependent  Females,  546. 

9.  Rights  of  Married  Women,  546. 

a.  Separate  Property,  546. 

(1)  In  General,  546. 

(2)  Wife  Supporting  Family,  547. 

(3)  Deserted  Wife,  547. 

(4)  Separation  by  Agreement,  547. 
t.  Husband's  Property,  547. 

(1)  In  General,  547. 

(2)  Deserted  Wife,  548. 

(3)  Refusal  or  Failure  of  Husband  to  Claim  Exemption,  549. 

(4)  Conveyance  or  Incumbrance  by  Husband,  549. 

(5)  Separation  by  Agreement,  550. 

(6)  Wife  Who  Has  Left  Her  Husband,  550. 
c.  Community  Property,  550. 

10.  Rights  of  Children,  550. 

11.  Effect  of  Divorce,  550. 

a.  In  General,  550. 

b.  Rights  of  Husband,  551. 

(1)  In  His  Own  Property,  551. 

(2)  In  Separate  Property  of  His  Wife,  551. 

c.  Rights  of  Wife,  552. 

(1)  In  Her  Own  Property,  552. 

(2)  In  Her  Husband's  Property,  552. 

d.  Community  Property,  552. 

e.  Rights  of  Children,  552. 

/.  Disposition  of  Homestead  by  Court,  553. 
IS.  Residence  and  Citizenship,  554. 
a.  Residence,  554. 

(1)  Ir.  General,  554. 

(2)  Removal  from  Slate,  555. 

(3)  Intention  to  Remove,  555. 
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(4)  Residence  of  Family,  555. 

(5)  Rights  of  Married  Women,  555. 

(a)  Husband  in  Another  State,  555. 

(b)  Rights  of  Nonresident  Wife,  555. 

(6)  Time  of  Becoming  Resident,  556. 
b.  Citizenship,  556. 

VIII.  Title  or  Interest  Necessary  to  Support  Homestead  Exemption, 

556. 

1.  In  General,  556. 

2.  Possessory  Interest  Necessary,  556. 

a.  In  General,  556. 

b.  Remainder  or  Reversion,  557. 

3.  Whether  Exemption  Is  Dependent  upon  Title,  557. 

a.  As  Against  Paramount  Title,  557. 

b.  As  Against  Creditors,  557. 

(1)  View  that  Title  Is  Necessary,  557. 

(2)  Possession  Held  Sufficient,  558. 

(3)  After-acquired  Title,  558. 

4.  Life  Estates,  558. 

a.  In  General,  558. 

Curtesy,  559. 
^.  Dower,  559. 

5.  Leasehold  Estates,  559. 

a.  /«  General,  559. 

Homestead  in  Both  Lessor  and  Lessee,  560. 
<r.  Stipulation  Against  Use  as  Residence,  560. 
^.  Tenancy  at  Will,  560. 
<r.   Tenancy  by  Sufferance,  -/>o. 

6.  Equitable  Estate  or  Interest,  560. 

a.  In  General,  560. 

Possession  as  Notice,  561. 
f.  Land  Held  under  Contract  to  Purchase,  561. 

(1)  I 7i  General,  561. 

(2)  Oral  Contract,  562. 

(3)  Right  to  Possession,  562. 

(4)  Purchase  of  Public  Lands,  562. 

(5)  Claim  as  Against  Vendor,  562. 

(6)  Abandonment  of  Contract,  563. 

(7)  Payment  of  Price  by  Creditor,  563. 
d.  Equity  of  Redemption,  563. 

<r.  7«V/f  Taken  in  Another's  Name,  563. 

(1)  In  General,  563. 

(2)  Fraud  upon  Creditors,  564. 

7.  Several  Lots  or  Tracts  Held  by  Different  Titles,  564. 

8.  Property  Held  in  Trust,  564. 

9.  Title  in  Husband  or  Wife  or  Both,  564. 

a.  Separate  Property  of  Wife,  564. 

b.  Separate  Property  of  Husband,  565. 

c.  Separate  Tracts  Ow7ied  by  Each,  565. 

d.  Separate  Homesteads,  566. 

e.  Land  Oivned  in  Common  or  Jointly,  566. 

f.  Tenancy  by  Entireties,  566. 

g.  Community  Property,  566. 

10.  Title  Acquired  by  Descent  or  Devise,  566. 

11.  Title  Acquired  by  Gift,  567. 

12.  Title  by  Adverse  Possession,  567. 

13.  Public  Lands  of  the  United  States,  567. 

14.  Vendor  Retai?ung  Legal  Title,  567. 

15.  Mortgaged  Premises,  567. 
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16.  Appurtenances  and  Improvements,  567. 

17.  Property  Held  in  Common  or  in  Joint  Tenancy,  567. 

a.  Vieiu  that  Homestead  Cannot  Be  Claimed,  567. 

b.  Prevailing  Doctrine  Allcnvs  Homestead,  568. 

(1)  In  General,  5  6  8. 

(2)  Coparceners,  569. 

(3)  Community  Property  After  Divorce,  569. 

(4)  Exclusive  Possession,  569. 

(5)  Claim  by  Both  Tenants,  569. 

(6)  Interference  with  Rights  of  Cotenants,  569. 

c.  Partition  Between  Cotenants,  569. 

(1)  In  General,  569. 

(2)  Allotment  of  Improvements,  570. 

(3)  Sale  of  Property,  570. 

(4)  Proceeds  of  Partition  Sale,  570. 

d.  Extent  of  Right,  570. 

e.  Statutory  Provisions,  570. 

18.  Partnership  Property,  571. 

a.  In  General,  571. 

Prevailing  Doctrine  Denies  Exemption,  571. 

Consent  of  Copartner,  571. 
</.  Claim  After  Payment  of  Partnership  Debts,  572. 
^.  Solvent  Firms,  572. 

Claim  as  Against  Debt  to  Copartner,  572. 
£\  Tenants  in  Common  Only,  572. 

^.  Dissolution  of  Partnership,  572. 
f*.  Conveyances  Between  Partners,  573. 
/.  Business  Homestead,  573. 

Individual  Property,  573. 

(1)  General,  573.  , 

(2)  Partnership  Properly  in  Name  of  Partner,  573. 

(3)  Erection  of  House  with  Partnership  Funds,  574. 

(4)  Partnership  Occupation  of  Separate  Property,  574. 

19.  Extent  of  Partner  s  Right  of  Exemption,  574. 

IX.  Pboperty  in  Which  Exemption  May  Be  Claimed,  574. 

1.  //*  General,  574. 

2.  Urban  or  Rural  Property,  574. 

3.  Occupancy,  575. 

a.  Necessity  for  Occupancy  in  General,  575. 

b.  Doctrine  that  Actual  Occupancy  Is  Necessary,  577. 

c.  Doctrine  that  Intention  to  Occupy  May  Suffice,  578. 

(1)  In  General,  578. 

(2)  Definiteness  of  Intention,  579. 

(3)  Manifestation  of  Intention,  579. 

(4)  Time  of  Forming  Intention,  580. 

(5)  Lapse  of  Time  Before  Actual  Occupancy,  580. 

(6)  Discontinuance  of  Building,  580. 

d.  Intention  in  Occupying  Premises,  580. 

e.  Continuous  Occupancy,  581. 
/.   Time  of  Occupancy,  581. 

g.  Occupancy  by  Family,  582. 

h.  Joint  Occupancy,  582. 

4.  Use  for  Other  Purposes  than  as  Residence,  582. 

a.  In  General,  582. 

b.  Premises  Leased  to  Others,  582. 

c.  Use  in  Part  for  Other  Purposes,  583. 

(1)  In  General,  583. 

(2)  Use  in  Part  for  Business,  583. 

(3)  Lease  of  J'art,  584. 
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5.  Failure  to  Use  Entire  Tract,  585. 

6.  Adjoining  Tots  or  'Tracts,  585. 

a.  In  General,  585. 

b.  Use  in  Connection  with  Homestead,  585. 

c.  Adjoining  land  Teased  to  Others,  586. 

7.  Separate  and  Detached  Tar  eels  of  Tand,  5  86. 

a.  In  General,  586. 

b.  What  Constitutes  Separation  of  Tracts,  587. 

c.  Use  in  Connection  with  Homestead,  588. 

d.  Tots  or  Tracts  Teased  to  Others,  588. 

8.  Appurtenances  and  Improvements,  588. 

a.  In  General,  588. 

b.  Machinery,  589. 

c.  Material  for  Improvements,  589. 

d.  Improvements  by  Insolvent  Debtor,  589. 

e.  Statute  Subjecting  Improvements,  589. 
/.  Title,  589. 

g.  Buildings  Not  Used  for  Homestead  Purposes,  589. 

(1)  In  General,  589. 

(2)  Buildings  Teased  to  Others,  590. 

9.  Business  Homestead,  590. 

10.  Exemption  of  Money  and  Other  Personal  Property,  592. 

a.  In  General,  592. 

b.  Material  for  Use  on  Homestead,  592. 

c.  Buildings  Disconnected  from  the  Soil,  592. 

11.  Proceeds  and  Product  of  Exempt  Homestead,  592. 

a.  Proceeds  in  General,  592. 

b.  Rent  of  Property,  593. 

c.  Crops  Raised  on  Homestead,  593. 

d.  Muning  Royalties  and  Forfeitures,  593. 

e.  Property  Purchased  with  Income  of  Homestead,  593. 

f.  Proceeds  of  Voluntary  Sale  of  Homestead,  594. 

(1)  In  General,  594. 

(2)  Statutes  Protecting  Proceeds,  594. 

(3)  Sale  on  Time,  595. 

(4)  Intention  to  Reinvest,  595. 

(5)  Proceeds  Given  to  Wife,  595. 

g.  Voluntary  Surrender  to  Assignee  for  Creditors,  595. 

h.  Involuntary  Conversion,  596. 

(1)  In  General,  596. 

(2)  Judgment  for  Unlawful  Sale,  Trespass,  or  Injury,  596. 

(3)  Damages  in  Condemnation  Proceedings,  596. 

(4)  Proceeds  of  Insurance,  596. 

(5)  Judicial  and  Execution  Sales  of  Homestead,  597. 

(a)  In  General,  597. 

(b)  Execution  Sale,  597. 

(c)  After  Setting  Aside  Conveyance  as  Fraudulent,  597. 

(d)  Partition  Sale,  597. 

(J)  Foreclosure  of  Mortgage,  597. 
/.  Change  of  Homestead,  598. 

j.  Exchange  of  Homestead  or  Sale  and  Purchase  of  New  Homestead, 

599- 

(1)  In  General,  599. 

(2)  Delay  in  Reinvesting,  600. 

(3)  -  Homestead  in  Another  State,  600. 

(4)  Declaration,  Recording  Deed,  etc.,  600. 

(5)  Time  of  Forming  Intention  to  Divest  Proceeds,  601. 

(6)  Debts  for  Which  New  Homestead  Is  Tiable,  601. 

(7)  Application  of  Surplus  Proceeds,  601. 

(8)  Intention  in  Selling  Old  Homestead,  601. 
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(9)  Occupancy  of  New  Homestead,  601. 
(10)  Vacant  Property,  602. 
13.  Separate  Homesteads  at  Same  Time,  602. 

13.  Separate  Homesteads  in  Same  Tract,  602. 

14.  Limitations  as  to  Value  and  Extent,  602. 

a.  In  General,  602. 

b.  Urban  and  Rural  Homesteads,  604. 

c.  Indivisible  Homesteads,  605. 

d.  Excessive  Homesteads,  605 . 

(1)  Status,  605. 

(2)  Subjecting  Excess,  606. 
^.  Effect  of  Improvements,  606. 

Right  to  Add  to  Homestead,  607. 
Revaluation  of  Homestead,  607. 
^.  Determining  Value,  607. 

(1)  /«  General,  607. 

(2)  Incumbrances,  607. 

(3)  Improvements,  607. 

(4)  Ktf/tt^  £fe  0/  Valuation,  608. 

(5)  7Y/w£  /<?  Which  Determination  of  Value  Should  Relate,  608. 

(6)  Burden  of  Proof  and  Evidence,  608. 
».  Effect  of  Laws  Changing  Value  and  Extent  of  Homestead,  608 

(1)  In  General,  608. 

(2)  Extending  Limits  of  City,  Town,  or  Village,  609. 

15.  Lands  Fraudulently  Acquired  or  Conveyed,  609. 

X.  Liabilities  as  Against  Which  Homestead  May  Be  Claimed,  609. 

1.  In  General,  609. 

2.  Liabilities  Antedating  Homestead  Law,  610. 

a.  Contractual  Liabilities,  610. 

(1)  State  Laws  Creating  or  Increasing  Exemption,  610. 

(a)  Retroactive  Construction,  610. 

(b)  Contrary  View,  610. 
{c)  Continuing  Early  Laws  in  Force,  613. 

(2)  Acts  of  Congress  Creating  or  Increasing  Exemption,  613. 

(3)  Laws  Decreasing  Exemption,  614. 

b.  Liabilities  Arising  Out  of  Torts,  614. 

3.  Liabilities  Incurred  After  Enactment  of  Law,  615. 

a.  In  General,  615. 

b.  Debts  to  State,  615. 

c.  Liabilities  Arising  Out  of  Torts  and  Public  Wrongs,  615. 

d.  Insolvent  Debtors,  617. 

e.  Liens  by  Contract  and  Operation  of  Law,  617. 

1)  Prior  to  Homestead  Right,  617. 

2)  Subsequent  to  Homestead  Right,  621. 

(a)  Liens  by  Contract,  621. 

(b)  Liens  by  Operation  of  Law,  621. 
J.  Liabilities  Expressly  Excepted,  623. 

(1)  Debts  Contracted  Before  Purchase,  623. 
(«)  In  General,  623. 
(b)  Application  of  Payments,  626. 

2)  Obligations  for  Purchase  Money,  626. 

3)  Obligations  for  Labor,  Material,  and  the  Like,  631. 

(4)  Taxes  and  Local  Assessments,  633. 

(5)  Miscellaneous  Exceptions,  634. 

4.  Time  of  Contracting  Liability,  634. 

5.  Waiver  and  Estoppel  of  Creditor's  Rights  —  Burden  of  Proof,  636. 
XI  Waiver,  Forfeitdee,  Abandonment,  and  Estoppel,  638. 

1.  ///  General,  638. 

2.  Waiver,  638. 
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3.  Forfeiture,  639. 

4.  Abandonment,  640. 

a.  In  General,  645. 

b.  Actual  Abandonment  Necessary,  645. 

c.  Intention  a  Question  of  Fact,  645. 

d.  Degree  of  Proof  Required  to  Show  Intention,  645. 

e.  Burden  of  Proof  to  Show  Intention,  646. 

f.  Evidence  of  Intention  to  Abandon,  646. 

g.  Power  of  Husband  and  Wife  Respectively  to  Abandon  Homestead, 

657- 

5.  Estoppel,  659. 

XII  Sales,  Conveyances,  and  Incumbeances,  662. 

1.  Right  to  Alienate  or  Encumber  Homesteads,  662. 

a.  Rule  Stated,  662. 

b.  Sale  under  Foreclosure  of  Mortgage  or  Deed  of  Trust  Not  Pro- 

hibited "  Forced  Sale,"  664. 

c.  Alienation  or  Incmnbrance  Not  Fraud  upon  Creditors,  664. 

d.  Restrictions  upon  Alienation  and  Encumbering,  665. 

2.  Prohibition  of  Alienation  or  Incumbrance  by  Husband  Without  jfoinder 

or  Consent  of  Wife,  665. 

a.  Rule  Stated,  665. 

b.  Reason  of  Rule,  668. 

c.  Nature  of  Wife's  Right,  668. 

d.  Constitutionality  of  Statutes,  668. 

e.  Applications  of  Rule,  668. 

(1)  Homestead  Held  under  Equitable  Title,  668. 

(2)  Homestead  Held  under  Contract  of  Purchase,  668. 

(3)  Homestead  in  Leased  Premises,  669. 

(4)  Occupation  of  More  Land  than  Can  Be  Held  Exempt,  669. 

(5)  Ownership  by  Husband  of  Other  Property  Exceeding  in 

Value  Statutory  Exemption,  669. 

(6)  Sale  of  Timber  Groiving  on  Homestead,  669. 

(7)  Chattel  Mortgage  on  Improvements,  669. 

(8)  Dedication  to  Public  Use,  669. 

(9)  Relinquishment  of  Eq2iity  of  Redemption,  669. 

(10)  Changing  Character  of  Lien,  Renewing,  Etc.,  669. 

(11)  Contracts  to  Convey,  670. 

(12)  Effect  of  Disclaimer  of  Homestead,  671. 

(13)  Acts  of  Husband  Sufficient  to  Create  Lien  by  Estoppel,  671. 

(14)  Conveyance  by  Wife  of  Homestead  Previously  Conveyed  to 

Her  by  Husband,  671. 

(15)  Marriage  Subsequent  to  Application  for  Loan,  671. 

(16)  Where  Wife  Is  Insane,  672. 

(17)  Where  Wife  Is  Living  Apart  from  Husband,  672. 

(18)  Assignments  for  Benefit  of  Creditors,  673. 

(19)  Conditional  Sales,  673. 

(20)  Business  Homestead,  673. 

f.  Exceptions  to  Rule,  673. 

(1)  Introductory,  673. 

(2)  Incumbrance  for  Purchase  Money,  673. 

(3)  Incumbrance  for  Improvements,  674. 

(4)  Leasing,  674. 

(5)  Grant  of  Right  of  Way  to  Railroad,  675. 

(6)  Sale  by  Abandoned  Wife,  675. 

(7)  Prior  Incumbrances,  675. 

(8)  License  to  Remove  Minerals,  Etc.,  675. 

(9)  Conveyance  to  Wife,  676. 

(10)  Express  Reservation  of  Homestead  Right,  676. 

(1 1)  Land  Not  Allotted  as  Homestead,  676. 
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(12)  Where  Declaration  of  Homestead  Has  Not  Been  Filed,  676. 

(13)  Husband  Having  Power  of  Attorney  from  Wife,  676. 

(14)  Conveyance  by  Trustee  or  Guardian,  677. 

(15)  Conveyance  or  Incumbrance  of  Excess  over  Homestead,  677. 

(16)  Conveyance  by  Wife  of  Homestead  Owned  by  Her,  677. 

(17)  Where   Both   Acquisition   of  Homestead  and  Marriage 

Occurred  Before  Adoption  of  Restriction,  677. 

(18)  Agreement  to  give  Portion  of  Fruit  Crop  to  Persons  Fur- 

nishing Trees,  678. 

(19)  Conveyance   in  Consideration  of  Support  of  Homesteader 

and  Wife  —  Full  Performance  by  Grantee,  678. 

(20)  Conveyance  in  Order  to  Effect  Change  of  Residence,  678. 

(21)  Taxes  and  Mechanics'  Liens,  678. 
g.  When  Rule  Has  No  Application,  678. 

(1)  Homestead  Right  Not  Accrued,  678. 

(2)  Homestead  Abandoned,  678. 

(3)  Unmarried  Head  of  Family,  679. 

(4)  Proceeds  of  Condemnation  of  Homestead  under  Right  of 

Eminent  Domain,  679. 
A.  Requirement  of  jfoinder  of  Wife  in  Incumbrance  Does  Not  Pro- 
hibit Alienation  by  Husband  Alone,  679. 
i.  Formal  Requisites  of  Alienation,  679. 

(1)  In  General,  679. 

(2)  Character  of  Instrument  or  Contract,  679. 

(3)  Express  Release  or  Waiver  of  Right,  679. 

(4)  Wife  as  Actual  Party  to  Instrument,  680. 

(5)  Description,  681. 

(6)  Acknowledgment,  681. 

(7)  Record,  682. 

j.  Reality  of  Consent,  682. 

(1)  In  General,  682. 

(2)  Duress,  682. 

(3)  Fraud,  682. 

k.  Effect  of  Alienation  or  Incumbrance  Without  Joinder  or  Consent 
of  Wife,  683. 

(1)  Validity  Subject  to  Homestead  Privilege,  683. 

(2)  Validity  as  to  Excess  over  Homestead  Exemption,  684. 

(3)  Transfer  of  Possession,  686. 

(4)  Contracts  to  Convey,  686. 

(5)  Divorce  or  Separation,  686. 

(6)  Estoppel,  686. 

(7)  Ratification  or  Acquiescence,  687. 

(8)  Curative  Acts,  687. 

(9)  Purchasers  With  and  Without  Notice,  687. 
/.   Who  May  Attack  Conveyance  or  Incumbrance,  687. 

3.  Texas  Rule  Against  Incumbrances,  688. 

a.  Rule  Stated,  688. 

b.  Applications  of  Rule,  688. 

c.  Exceptions  to  Rule,  689. 

( 1 )  Purchase  Money,  689. 

(2)  Improvements,  689. 

4.  California  Rule  Against  Incumbrances,  689. 

5.  Louisiana  Rule  Against  Incumbrances,  690. 

6.  Georgia  Rule  Requiring  Leave  of  Court,  690. 

7.  Conveyance  of  Homestead  under  Power  of  Attorney,  690. 

8.  Consideration,  691. 

9.  Equities  on  Rescission  of  Conveyance,  691. 

10.  Rights   Between  Holder  of   Incumbrance  Covering    Homestead  and 
Oio ner,  691. 
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11.  Rights  Between  Holder  of  Incumbrance  Covering  Homestead  and  Other 

Creditors,  691. 

12.  Rights  Between  Owner  and  Creditors  Other  than  Holder  of  Incum- 

brance Covering  Homestead,  692. 

13.  Disposition  of  Homestead  by  Will,  692. 

XIIL  Eights  of  Surviving  Spouse  and  Children,  693. 

1.  Of  Widower,  693. 

2.  Of  Widow,  694. 

a.  In  General,  694. 

b.  Character  and  Extent  of  Widow ' s  Interest,  697. 

c.  Necessity  of  Outstanding  Indebtedness  Against  Decedent's  Estate, 

700. 

d.  Against  What  Debts  Exemption  Exists,  700. 

e.  How  Interest  May  Be  Barred,  701. 

(1)  In  General,  701. 

(2)  Waiver  or  Abandonment,  702. 

(3)  Nonresidence  in  State,  704. 

(4)  Remarriage,  705. 

(5)  Divorce,  705. 

(6)  Acceptance  of  Dotver,  705. 

(7)  Antenuptial  Contract,  706. 

(8)  Husband's  Devise,  706. 

j .  Allotment  or  Setting  Apart  of  Homestead,  707. 

3.  Of  Children  and  Heirs,  708. 

a.  In  General,  708. 

b.  Extent  and  Character  of  Interest,  712. 

c.  Control  and  Conflictijig  Rights,  713. 

d.  Termination  of  Interest,  717. 

4.  Continuance  of  Homestead  After  Death  of  Survivor,  717. 

XTV*.  Enforcement  and  Protection  of  Right,  718. 

I.  Jurisdiction  of  Courts,  718. 

a.  In  General,  718. 

b.  Probate  Courts,  720. 

c.  Insolvency  Courts,  720. 

d.  Jurisdiction  Limited  to  Allotment,  721. 
t.  Claiming,  Selecting,  and  Setting  Apart,  721. 

a.  Right  to  Prescribe  Method,  721. 

b.  Occupancy  as  Sufficient  Selection,  721. 
C.  Claim  and  Selection,  721. 

(1)  In  General,  721. 

(2)  Where  Property  Not  in  Excess  of  Exemption,  725. 

d.  Formal  Dedication  and  Setting  Apart,  723. 

e.  Compliance  with  Statute,  725. 

(1)  In  General,  725. 

(2)  Sufficiency  of  Claim  or  Declaration,  725. 
J.  Selection,  727. 

g.  Time  to  Assert  Claim,  727. 

A.  Appraisal,  Allotment,  and  Sale,  729. 

(1)  Right  to  Sell  in  General,  729. 

(2)  Sale  and  Payment  of  Money  in  Lieu  of  Homestead,  729. 

(3)  Duty  of  Officer  to  Appraise  and  Set  Apart,  730. 

(4)  Qualification  of  Commissioners,  732. 

(5)  Allotment  or  Appraisement,  732. 

(6)  Failure  of  Officer  to  Set  Apart  —  Effect  of  Sale,  733. 

(7)  Sale  of  Indivisible  Property,  734. 

/.  Exceptions  to  Allotment  —  Reassignment,  735. 
j.  Presumptions  — Collateral  Attack,  736. 

3.  Contest  of  Claim  and  Selection,  737. 

4.  Relief  Against  Infringement  of  Right,  738. 
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a.  At  Law,  738. 

b.  In  Equity,  739. 

4.  Evidence — Burden  of  Proof  ,  740. 

5.  Exhaustion  of  Property  Before  Sale  of  Homestead — Adjustment  of 

Equities  Between  Creditors,  741. 


CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  HOMESTEADS  AND  EXEMP- 
TIONS, 10  Encyclopaedia  of  Pleading  and  Practice  55. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CONSTITUTIONAL  LAW,  vol.  6,  p.  882; 
EXECUTIONS,  vol.  11,  p.  604;  EXEMP  TIONS  {FROM  EXECUTION), 
vol.  12,  p.  59;  IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS, 
post;  SHERIFFS,  MARSHALS,  AND  CONSTABLES;  STATUTES. 


1.  Scope  of  Title.  — The  exemption  of  personal  property  from  seizure  and 
sale  on  execution,  attachment,  and  other  process  and  the  exemption  of  debts 
from  garnishment  and  trustee  process  are  treated  at  length  under  another 
title.1  Under  this  title  it  is  proposed  to  deal  with  those  statutes  only  which 
exempt  a  homestead.  The  treatment  will  cover,  however,  not  only  the 
exemption  of  land,  but  also  the  exemption  of  other  property,  as  a  part  of  the 
homestead,  or  in  lieu  of  a  homestead.  Many  of  the  questions  which  will  be 
discussed  are  substantially  the  same  as  those  discussed  in  treating  of  personal 
property  exemptions,  and  many  of  the  cases  there  cited  are  also  applicable 
here,  but  to  avoid  repetition  the  cases  cited  under  this  title  will  be  limited,  as 
far  as  possible,  to  those  which  have  been  decided  under  the  homestead  laws. 
Throughout  the  article  specific  cross-references  will  be  given  to  particular 
pages  of  the  title  EXEMPTIONS  (FROM  EXECUTION). 

II.  Definition,  Origin,  and  Nature  of  Homestead  Exemption  —  1.  Defini- 
tion. —  The  homestead  may  be  defined  generally  as  real  property  owned  by 
the  head  of  a  family  and  occupied  by  the  family  as  a  home.*  It  includes  the 
house  in  which  the  family  resides  and  the  adjoining  land,  together  with  the 
usual  and  customary  appurtenances.3  In  a  few  jurisdictions  the  term  "  home- 
stead "  is  applied  to  personal  property  exempted  to  a  debtor,  as  well  as  to  real 
property,4  but  strictly  speaking  this  is  a  misapplication  of  the  term. 

2.  Origin  of  Homestead  Exemption.  —  At  common  law  a  creditor  could  not 
seize  and  sell  land  of  his  debtor  to  satisfy  the  debt,  but  he  might  reach  the 
present  profits  by  the  writs  of  fieri  facias  or  levari  facias.  He  could  not  take 
possession,  nor  could  he  cause  the  land  to  be  sold.5  This,  however,  has  long 
since  ceased  to  be  the  law.    In  England  and  in  all  of  the  United  States  stat- 

1.  Personal  Property  Exemptions.  —  See  the  Ackley  v.  Chamberlain,  16  Cal.  181,76  Am. 
title  Exemptions  (from  Execution),  vol.  12,  Dec.  516;  Walters  v.  People,  18  111.  194,  65 
p.  59.  Am.  Dec.  730;  Barneys.  Leeds,  51  N.  H,  253; 

2.  Homestead  Defined.  —  Century  Diet.  And  Austin  v.  Stanley,  46  N.  H.  51;  Tucker  v. 
see  Houvier's  L.  Diet.  Kenniston,  47  N.  H.  267,  93  Am.  Dec.  425; 

3.  Gregg  v.  Bostwick,  33  Cal.  227,  91  Am.  Iken  v.  Olenick,  42  Tex.  198;  Stanley  v.  Green- 
Dec.  637.  wood,  24  Tex.  224,  76  Am.  Dec.  106;  Philleo 

In  Hoitt  v.  Webb.  36  N.  11.  158,  it  was  said  v.  Smalley,  23  Tex.  498;  Bunker  v.  Lorke,  15 

by  Eastman,  J.:     "  '  Steihe,  or   sted,'  says  Wis.  638.    And  see  infra,  this  title,  Property 

Lord  Coke,  '  betokeneth  properly  a  bank  of  a  in  Which  Exemption  May  Be  Claimed. 

river,  and  many  times  a  place.'    Co.  Litt.  4,  "  Homestead  is  the  house  and  land  constl- 

6.    The  homestead,  according  to  that  defini-  tuting  a  family  residence.    In  law  it  is  such 

tion,  means  the  home  place  —  the  place  where  family  residence  exempt  from  forced  sale." 

the  house  is;  and  such  is  its  legal  acceptation  McCanna  v.  Anderson,  6  N.  Dak.  482,  quoting 

at  the  present  day.    It  is  the  home,  the  house,  9   Am.  anp  Eng.  Encyc.  of  Law  (1st  ed.) 

and  the  adjoining  land,  where  the  head  of  the  424. 

family  dwells;   the   home  farm."     See  also  4.  Sec  2  Code  Ga.  (1895),  §  2827  et  seq.;  Civ. 

Tumlinson  v.  Swinney,  22  Ark.  400,  76  Am.  Slat.  S.  Car.  (1893),  §  2Mb  et  seq. 

Dec.  432;    Cook  v.  McChristian,  4  Cal.  23;  5.  At  Common  Law.  —  3  Black.  Com.  418. 
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utes  have  been  enacted  subjecting  the  real  property  of  a  debtor  to  seizure  and 
sale  to  satisfy  his  debts.1  After  the  enactment  of  such  statutes,  it  came  to 
be  very  generally  considered,  at  least  in  the  United  States,  that  public  policy 
required  the  home  of  a  debtor  and  his  family  to  be  exempted  from  seizure  and 
sale  for  his  debts,  and  in  most  of  the  states  constitutional  provisions  or  stat- 
utes or  both  have  been  adopted  or  enacted  for  this  purpose  and  are  now  in 
force.  These  provisions  are  not  in  derogation  of  the  common  law,  for  the 
debtor's  land  could  not  be  seized  and  sold  at  all  at  common  law.8 

3.  Object  of  Homestead  Laws.  —  The  principal  if  not  the  sole  object  of  most 
of  the  homestead  exemption  laws  is  to  protect  debtors  and  their  families  in 
the  possession  and  enjoyment  of  homes,  so  as  to  give  to  them  shelter  beyond 
the  reach  of  financial  misfortune.3 

4.  Nature  of  Estate  or  Right  —  a.  In  General.  —  The  homestead  estate  or 
right  is  purely  a  creature  of  the  constitution  or  statute,  and  there  is  no  pre- 
cisely similar  interest  or  estate  known  to  the  common  law.4  The  entire 
object  of  the  homestead  exemption  laws  is  to  secure  a  homestead  —  in  most 
jurisdictions,  a  home  for  the  family  —  and  no  infringement  upon  rights  of 
property  and  titles  is  intended,  except  such  as  may  be  necessary  for  this 
object.5 

b.  Title  to  Property.  —  A  claim  of  homestead  does  not  give  any  new 
title,  nor  does  it  strengthen  or  enlarge  the  one  existing.  It  does  not  create 
any  interest  in  the  property  when  the  parties  claiming  homestead  have  no 
title  or  estate  therein,  and  therefore  it  is  no  defense  in  an  action  to  quiet  title 
or  of  ejectment.6 

c.  Whether  Estate  or  Mere  Privilege.  —  In  some  jurisdictions  the 
courts  have  held  that  the  right  of  homestead  exemption  is  an  estate  in  the 
land,7  and  in  different  jurisdictions  it  has  been  designated  as,  or  likened  to,  a 


1.  See  the  title  Executions,  vol.  ri,  p.  630. 

2.  Homestead  Laws  Not  in  Derogation  of  Com- 
mon Law.  —  See  the  opinion  of  Sherwood,  J., 
in  Riggs  v.  Sterling,  60  M'ch.  643,  1  Am.  St. 
Rep.  554,  where  an  interesting  account  is 
given  of  the  extent  of  the  creditor's  rights 
against  the  debtor's  realty  under  the  ancient 
English  statutes.  See  also  Barnett  v.  Knight, 
7  Colo.  365;  Lindley  v.  Davis,  7  Mont.  206, 
overruling  6  Mont.  453.  And  see  further  in- 
fra, this  title,  Rules  for  Construction  of  Home- 
stead Laws. 

Some  courts,  however,  have  held  that  the 
homestead  exemption  laws  are  in  derogation 
of  Ihe  common  law.  Duchamp  v.  Butterly, 
11  La.  Ann.  67;  Fuselier  v.  Buckner,  28  La. 
Ann.  594;  Galligar  v.  Payne,  34  La.  Ann. 
1057;  Bossier  v.  Raines,  37  La.  Ann.  263; 
Olson  v.  Nelson,  3  Minn.  53;  Garaty  v.  Du- 
Bose,  5  S.  Car.  493. 

3.  Object  of  Homestead  Laws.  —  Miller  v. 
Marx,  55  Ala.  322;  Tumlinson  v,  Swinney, 
22  Ark.  400;  Tromans  v.  Mahlman,  92  Cal. 
1;  Parsons  v.  Livingston,  11  Iowa  106,  77 
Am.  Dec.  135;  Howell  v.  McCrie,  36  Kan.  644; 
Hebert  v.  Mayer,  48  La.  Ann.  938;  Beecher  v. 
Baldy,  7  Mich.  488;  Blandy  v.  Asher,  72  Mo. 
27.  And  see  infra,  this  title,  Rules  for  Con- 
struction of  Homestead  Laws;  Persons  Entitled 
to  Rene  fit  of  Homestead  Exemption. 

4.  Nature  of  Homestead  Estate  or  Right.  —  See 
1  Washburn  on  Real  Prop.  (5th  ed.)  353,  354; 
Barney  v.  Leeds,  51  N.  H.  253. 

5.  Property  Rights  Not  Generally  Infringed.  — 
Bowman  v.  Norton,  16  Cal.  214;  Burns  v. 
Keas,  21  Iowa  257;  Citizens'  Nat.  Bank  v. 
Green,  78  N.  Car.  247. 


6.  Title  Not  Affected.  —  Calderwood  v.  Tevis, 
23  Cal.  335;  Brooks  v.  Hyde,  37  Cal.  366; 
Johnston  v.  Bush,  49  Cal.  198;  Snodgrass  v. 
Parks,  79  Cal.  55;  Patterson  v.  Patterson,  49 
Mich.  176;  Buckingham  v.  Buckingham,  81 
Mich.  89;  Trimmier  v.  Winsmith,  41  S.  Car. 
109;  Chalmers  v.  Turnipseed,  21  S.  Car.  136. 

Title  as  Between  Husband  and  Wife.  —  If 
premises  are  the  separate  property  of  either 
husband  or  wife,  or  the  common  property  of 
both,  before  they  become  impressed  with  the 
homestead  character,  they  remain  such  sep- 
arate or  common  property  afterwards.  John- 
ston v.  Bush,  49  Cal.  198. 

"Artificial  Estate."  —  In  Buckingham  v. 
Buckingham,  81  Mich.  89,  it  was  said  that  the 
homestead  was  an  artificial  estate  in  land,  de- 
vised for  the  purpose  of  protecting  the  pos- 
session of  the  owner  against  the  claims  of 
creditors  while  the  land  is  occupied  as  a  home; 
but  that  it  does  not  protect  the  person  in  pos- 
session against  the  claims  of  the  legal  owner 
of  the  land. 

7.  An  Estate  —  California.  —  Lubbock  v.  Mc- 
Mann,  82  Cal.  226,  16  Am.  St.  Rep.  108. 

Illinois.  —  Warner  v.  Crosby,  89  111.  320; 
Eldridge  v.  Pierce,  90  111.  474;  Browning  v. 
Harris,  99  111.  456;  Hartman  v.  Schultz,  101 
111.  437;  Snell  v.  Snell,  123  111.  403,  5  Am.  St. 
Rep.  526;  Kitterlin  v.  Milwaukee  Mechanic's 
Mut.  Ins.  Co.,  134  111.  647;  Hagerty  j. 
Hagerty,  149  111.  655;  Mueller  v.  Conrad,  178 

111.  276;  Lorimer  v.  Marshall,  44  111.  App.  645; 
Alexander  v.  Alexander,  52  111.  App.  195.  It 
was  different  under  the  former  statute.  See 
McDonald  v.  Crandall,  43  111.  231,  92  Am.  Dec. 

112,  referred  to  in  a  note  following  (p.  528). 
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joint  tenancy,1  a  life  estate,8  a  determinable  fee,3  a  trust  estate,4  or  a  freehold 
estate.5  In  other  jurisdictions  it  is  held  that  the  right  of  homestead  is  a  mere 
privilege,  or  right  of  exemption,  and  not  an  estate  at  all.6  The  importance 
of  this  distinction  will  be  seen  in  subsequent  sections. 


Massachusetts. — Silloway  v.  Brown,  12 
Allen  (Mass.)  30;  Kerley  v.  Kerley,  13  Allen 
(Mass.)  286;  Woodbury  v.  Luddy,  14  Allen 
(Mass.)  1,  92  Am.  Dec.  731;  Abbott  v.  Abbott, 
97  Mass.  136. 

Michigan.  —  Riggs  v.  Sterling,  60  Mich.  643, 
1  Am.  St.  Rep.  554.  But  see  Robinson  v. 
Baker.  47  Mich.  619;  Patterson  v.  Patterson, 
49  Mich  176;  Chamberlain  v.  Lyell,  3  Mich. 
448. 

Nebraska.  —  Galligher  v.  Smiley,  28  Neb. 
189,  26  Am.  St.  Rep.  319. 

New  Hampshire.  —  Cross  v.  Weare.  62  N. 
H.  125,  and  cases  cited  in  the  second  note 
following. 

Tennessee.  —  Gilbert  v.  Cowan,  3  Lea 
(Tenn.)  203;  Fauver  v.  Fleenor,  13  Lea(Tenn.) 
622;  Flatt  v.  Stadler,  16  Lea  (Tenn.)  371.  But 
see  Carrigan  v.  Rowell,  96  Tenn.  185. 

Texas.  —  Hargadene  v.  Whitfield,  71  Tex. 
482. 

Where  the  Homestead  Has  Not  Been  Set  Off  or 
Assigned,  it  is  not  such  an  interest  in  land  as  is 
alienable  separately  from  the  fee.  Lagger  v. 
Mutual  Union  Loan,  etc..  Assoc.,  146  111.  283; 
Best  v.  Jenks,  123  111.  447.  See  also  Gunni- 
son v.  Twitchel,  38  N.  H.  62;  Bennett  v.  Cut- 
ler, 44  N.  H.  69. 

1.  As  Joint  Tenancy.  —  In  California,  where 
the  homestead  law,  in  order  to  protect  the 
homestead  for  the  benefit  of  the  wife  as  well 
as  the  husband,  prohibited  any  alienation  or 
incumbrance  by  ihe  husband  without  the 
wife's  consent  and  joinder,  and  gave  to  the 
wife  the  right  thereto  on  the  death  of  the  hus- 
band, it  was  at  first  held  that  the  homestead 
was  "  a  sort  of  joint  tenancy,  with  the  right  of 
survivorship,  at  least  as  between  husband  and 
wife."  Taylor  v.  H  argous,  4  Cal.  268,  60  Am. 
Dec.  606;  Poole  v.  Gerrard,  6  Cal.  71,  65  Am. 
Dec.  481;  Revalk  v.  Kraemer,  8  Cal.  66,68 
Am.  Dec.  304;  Matier  of  Buchanan,  8  Cal.  507 ; 
Matter  of  Tompkins,  12  Cal.  114. 

In  later  cases,  however,  this  view  was  re- 
pudiated, and  it  was  held  lhat  the  homestead 
was  a  mere  privilege.  Gee  v.  Moore,  14  Cal. 
472.  And  sec  Guiod  v.  Guiod,  14  Cal.  506,  76 
Am.  Dec.  440;  Bowman  v.  Norton,  16  Cal.  213; 
Brennan  v.  Wallace.  25  Cal.  108. 

After  these  decisions  a  statute  was  enacted, 
in  i860,  expressly  declaring  that  the  husband 
and  wife  should  hold  the  homestead  "  as  joint 
tenants."    Barber  v.  Babel.  36  Cal.  11. 

In  Arkansas  the  earlier  California  cases  were 
followed,  and  it  was  held  that  the  homestead 
right  of  husband  and  wife  and  children  was 
like  "  a  joint  tenancy,  with  right  of  survivor- 
ship."   Johnston  v.  Turner,  29  Ark.  280. 

2.  Estate  for  Life. —  In  some  states  the  home- 
stead has  been  treated  as  being  within  the 
category  of  estates  for  life.  1  Washburn  on 
Real  Prop.  (5th  cd.)  353,  354. 

Illinois. —  Browning  v.  Harris,  99  III.  456; 
Snell  v.  Sncll.  123  111.  403,  5  Am.  St.  Rep.  526. 

Massachusetts.  — Smith  v.  Provin,  4  Allen 
(Mass.)  516;  White  v.  Rice,  5  Allen  (Mass.)  73; 
Doyle  v.  Coburn,  6  Allen  (Mass.)  71;  Silloway 
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v.  Brown,  12  Allen  (Mass.)  30;  Kerley  v. 
Kerley,  13  Allen  (Mass.)  286,  and  other  Mas- 
sachusetts cases  cited  in  the  second  note 
preceding. 

New  Hampshire.  —  Norris  v.  Moulton,  34  N. 
H.  392;  Fletcher  v.  State  Capital  Bank,  37  N. 
H.  369;  Barney  v.  Leeds,  51  N.  H.  253;  Cross 
v.  Weare,  62  N.  H.  125. 

Tennessee.  —  Gilbert  v.  Cowan,  3  Lea  (Tenn.) 
203;  Flatt  v.  Stadler,  16  Lea  (Tenn.)  371; 
Fauver  v.  Fleenor,  13  Lea  (Tenn.)  622. 

Vermont.  —  Davis  v.  Andrews,  30  Vt.  678. 

3.  Determinable  Fee. —  In  North  Carolina  the 
homestead  was  held  in  one  case  to  be  a  de- 
terminable fee.  Poe  v.  Hardie,  65  N.  Car. 
447.  But  this  case  was  shortly  afterwards 
overruled.  Citizens'  Nat.  Bank  v.  Green,  78 
N.  Car.  247;  Jones  v.  Britton,  102  N.  Car.  166. 
Not  being  a  determinable  fee,  it  is  now  held 
in  this  state  that  a  creditor  can,  by  injunc- 
tion, restrain  waste.  Jones  v.  Britton,  102  N. 
Car.  166. 

4.  Trust  Estate.  —  In  Georgia  it  has  been  held 
that  the  title  to  land  set  apart  as  a  homestead 
is  for  ihe  use  and  benefit  of  the  family  and  is 
in  the  nature  of  a  trust  estate.  Willingham  v. 
Maynard,  59  Ga.  330;  Wilder  v.  Frederick,  67 
Ga.  669. 

5.  Freehold  Estate. —  In  Snell  v.  Snell,  123 
111.  403,  5  Am.  St.  Rep.  526,  it  was  held  that 
the  surviving  wife's  homestead  right  in  her 
deceased  husband's  land  constituted  a  free- 
hold estate  within  the  meaning  of  the  statute 
granting  the  right  of  appeal  in  cases  where 
freehold  estates  were  involved.  See  also 
Sillovvav  v.  Brown,  12  Allen  (Mass.)  30;  Ker- 
ley v.  Kerley,  13  Allen  (Mass.)  286;  Wood- 
bury v.  Luddy,  14  Allen  (Mass.)  1,  92  Am.  Dec. 
731;  Abbott  v.  Abbott,  97  Mass.  136;  Gilbert 
v.  Cowan,  3  Lea  (Tenn.)  203;  Fauver  v.  Flee- 
nor, 13  Lea  (Tenn.)  622;  Flatt  v.  Stadler,  16 
Lea  (Tenn.)  371. 

6.  Mere  Privilege  —  Georgia.  —  Sparger  v. 
Cumpton,  54  Ga.  355;  Harris  v.  Glenn,  56 
Ga.  96. 

Iowa.  —  Burns  v.  Kcas,  21  Iowa  257. 

Kentucky.  —  Brame  v.  Craig,  12  Bush  (Ky.\ 
404;  Little  v.  Woodward,  14  Bush  (Ky.)  585;! 
Eby  v.  Lovelace,  4  Ky.  L.  Rep.  449;  Schmidt 
v.  Oliges,  6  Ky.  L.  Rep.  296. 

North  Carolina.  —  Citizens'  Nat.  Bank  v. 
Green,  78  N.  Car.  253;  Markham  v.  Hicks,  90 
N.  Car.  204;  Jones  v.  Britton,  102  N.  Car.  166; 
Hughes  7'.  Hodges,  102  N.  Car.  236;  Fleming 
*.  Graham,  no  N.  Car.  374.  These  cases 
overruled  Adrian  v.  Shaw,  82  N.  Car.  474,  84 
N.  Car.  832. 

Tennessee.  —  Carrigan  v.  Rowell,  96  Tenn. 
185. 

In  Citizens'  Nat.  Bank  v.  Green,  78  N.  Car. 
247,  it  was  said  by  Judge  Bynum:  "The 
homestead  has  been  called  a  dclerminable  fee, 
but  as  wc  have  seen  that  no  new  estate  has 
been  conferred  upon  the  owner,  and  no  limita- 
tion upon  his  old  estate  imposed,  it  is  obvious 
that  it  would  be  more  correct  to  say  that  ihere 
is  conferred  upon  him  a  determinable  cxemp- 
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5.  What  Law  Governs.  —  The  right  to  claim  a  homestead  exemption,  and 
its  value,  quantity,  and  extent,  are  to  be  determined,  as  against  a  creditor,  by 
the  law  that  was  in  force  at  the  time  the  debt  was  contracted.1 

Lex  Loci  or  Lex  Fori.  —  The  right  to  a  homestead  exemption  relates  to  the 
remedy,  and  is  not  regulated  by  the  law  of  the  place  of  the  contract.2 

III.  Constitutional  Provisions  —  1.  In  General.  —  The  exemption  of  the 
homestead  from  forced  sale  for  the  payment  of  debts  is  guaranteed  in  some 
states  by  constitutional  provisions.3  These  provisions  vary  in  the  different 
states. 

2.  Power  of  People  to  Adopt  Such  Provisions.  —  There  can  be  no  doubt  that 
the  people  of  a  state,  in  their  constitution,  and  in  so  far  as  future  debts  may 
affect  it,  have  the  right  to  provide  for  any  sort  of  a  homestead,  guarded  as 
they  please,  subject  to  restrictions  or  without  restrictions,  and  to  prohibit  the 
owner  of  the  homestead  from  encumbering  it,  or  to  permit  it  to  be  done  as  in 
their  wisdom  they  may  deem  fit.4 

3.  Whether  Self-executing.  —  Some  of  the  constitutional  provisions  are  self- 
executing;  that  is,  they  themselves  give  the  right  of  exemption,  and  no  legis- 
lation at  all  is  necessary  to  carry  them  into  effect.5  Others  are  not  self-execut- 
ing, but  merely  expressly  or  impliedly  direct  the  legislature  to  pass  laws  in 
accordance  with  them.6    In  such  a  case  no  exemption  can  be  claimed  until 


tion  from  the  payment  of  his  debts  in  respect 
to  the  particular  property  allotted  to  him." 

Under  the  Former  Illinois  Statute  the  home- 
stead was  a  mere  privilege.  McDonald  v. 
Crandall,  43  111.  231,  92  Am.  Dec.  112.  See 
also  Kitterlin  v.  Milwaukee  Mechanic's  Mul. 
Ins.  Co.,  134  111.  647;  Hewitt  v.  Templeton, 
48  111.  367.  But  under  the  present  statute  it  is 
an  estate.  See  the  Illinois  cases  in  the  sixth 
note  preceding  (p.  526). 

1.  What  Law  Governs  Right  to  Homestead 
Exemption  —  Alabama.  —  Nelson  v.  McCrary, 
60  Ala.  301;  Peevey  v.  Cabaniss,  70  Ala.  253; 
Cochran  v.  Miller,  74  Ala.  50. 

Iowa.  —  Bridgman  v.  Wilcut,  4  Greene 
(Iowa)  563. 

Louisiana. — Thomas  v.  Guilbeau,  35  La. 
Ann.  927. 

Nebraska.  —  Dorrington  v.  Myers,  11  Neb. 
388;  De  Witt  v.  Wheeler,  etc.,  Sewing  Mach.. 
Co.,  17  Neb.  533;  McHugh  v.  Smiley,  17  Neb. 
620;  Galligher  v.  Smiley,  28  Neb.  189,  26  Am. 
St.  Rep.  319, 

South  Carolina.  —  McClenaghan  v.  Mc- 
Eachern,  47  S.  Car.  446. 

For  a  Full  Collection  of  Cases  to  the  effect  that 
the  homestead  exemption  laws  do  not  apply 
as  against  debts  contracted  before  their  enact- 
ment, see  infra,  this  title,  Liabilities  as  Against 
Which  Homestead  May  Be  Claimed. 

Date  of  Contract  Not  Appearing.  —  When  it  is 
sought  to  subject  a  homestead  to  satisfaction 
of  a  judgment,  and  the  date  of  the  contract  on 
which  the  judgment  was  rendered  does  not  ap- 
pear, the  law  as  it  existed  at  the  time  when 
the  judgment  was  recovered  will  be  applied. 
McHugh  v.  Smiley,  17  Neb.  620. 

2.  Law  of  Forum  Governs.  —  Helfenstein  v. 
Cave,  3  Iowa  287. 

3.  Constitutional  Provisions  for  Homestead  Ex- 
emption.—  See  the  various  state  constitutions. 

4.  Moran  v.  Clark,  30  W.  Va.  358,  8  Am.  St. 
Rep.  66. 

Limitation  as  to  Amount  of  Homestead  Exemp- 
tion. —  In  a  Kansas  case  it  was  said  that  the 
state  (not  the  legislature)  is  not  omnipotent  as 
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to  the  amount  of  property  which  it  may  ex- 
empt to  a  debtor  as  his  homestead,  and  that  a 
homestead  exemption  could  not  be  upheld  if 
it  should  be  apparent  that  the  object  was  not 
so  much  to  secure  the  well  being  of  the  citi- 
zens as  to  enable  them  to  hold  large  amounts 
of  property  for  their  own  aggrandizement  and 
for  other  purposes  than  that  of  homesteads. 
But  it  was  held  that  the  state  has  the  power 
to  provide  for  a  reasonable  homestead  exemp- 
tion, and  that  such  provision  must  be  sus- 
tained, notwithstanding  individual  hardship, 
so  long  as  the  extent  of  the  homestead  is  in 
accordance  with  sound  policy  and  humanity, 
and  no  greater  than  is  reasonably  necessary  to 
protect  the  citizens  in  the  pursuits  necessary 
to  their  existence  and  well  being.  Cusic  v. 
Douglass,  3  Kan.  123,  87  Am.  Dec.  458. 

5.  Self-executing  Provisions.  —  See  Miller  v. 
Marx,  55  Ala.  322;  Beecher  v.  Baldy,  7  Mich. 
488;  Wilson  v.  Cochran,  31  Tex.  677,  98  Am. 
Dec.  553.  See  also  Martin  v.  Hughes,  67  N. 
Car.  296;  Reed  v.  Union  Bank,  29  Gratt.  (Va.) 
719;  and  the  following  constitutional  provi- 
sions, all  of  which  are  clearly  self-executing: 
Const.  Ala.,  art.  10,  2-7;  Const.  Ark.,  art. 
9.  §§  3-6,  10:  Const.  Fla.,  art.  10,  §§  1-6; 
Const.  Kan.,  art.  15,  §  9;  Const.  La.,  art.  244; 
Const.  Va.,  art.  ri,  §§  1-7.  This  matter  is 
further  considered  under  the  title  Constitu- 
tional Law,  vol.  6,  p.  913,  and  p.  914, 
note  1. 

Exception  of  Particular  Debts.  —  In  Nickerson 
v.  Crawford,  (Minn.  1898)  77  N.  W.  Rep.  292, 
it  was  held  that  the  constitutional  provision  in 
Minnesota  that  exempted  property  "  shall  be 
liable  to  seizure  and  sale  for  any  debts  in- 
curred to  any  person  for  work  done  or 
materials  furnished  in  the  construction,  repair, 
or  improvement  of  the  same,"  is  self-execut- 
ing. 

6.  Provisions  Not  Self-executing.  —  See  Cary 

v.  Tice,  6  Cal.  625;  Pfeiffer  v.  Riehn,  13  Cal. 
643;  Noble  v.  Hook,  24  Cal.  638;  Gee  v. 
Moore,  14  Cal.  472;  Tuttle  v.  Strout,  7  Minn. 
465,  82  Am.  Dec.  108;  Kelly  v.  Dill,  23  Minn. 
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the  legislature  has  provided  therefor.1 

IV.  Constitutionality  of  Statutory  Provisions  —  1.  Power  of  Legislator* 
in  General.  — There  can  be  no  question  as  to  the  power  of  the  state  legisla- 
tures to  exempt  the  homestead  of  a  debtor  from  liability  to  seizure  and  sale 
for  the  satisfaction  of  his  debts,  subject  to  restrictions  or  not,  as  they  may 
see  fit,  provided  that  in  doing  so  they  violate  no  express  provision  of  the  state 
or  federal  constitutions ;  and  the  discretion  of  the  legislature  as  to  the  extent 
of  the  exemption,  so  long  as  it  is  within  the  constitution,  cannot  be  reviewed 
by  the  courts.2 

Conferring  Homestead  upon  Widow  and  Children  of  Deceased  Owner.  —  It  is  within  the 
power  of  the  legislature  to  confer  the  right  to  claim  a  homestead  upon  the 
wife  or  minor  children  of  the  deceased  owner  of  the  land  who  has  not  claimed 
and  set  apart  his  homestead  in  his  lifetime.3 

2.  Constitutional  Provisions  and  Limitations  —  a.  In  General.  —  Of  course 
it  is  not  within  the  power  of  any  state  legislature  to  pass  a  law  that  is  in  con- 
flict with  a  provision  of  either  the  state  or  the  federal  constitution;  and  there 
are  some  provisions  in  both  constitutions  which  operate  as  limitations  on  the 
power  of  the  legislatures  to  enact  laws  exempting  homesteads.4 

b.  Special  or  Class  Legislation.  —  Of  course  homestead  exemption 
laws  are,  like  any  other  law,  subject  to  the  constitutional  prohibition  against 
special  or  class  legislation.5 

c.  Title  of  Acts  and  Unity  of  Subject-matter.  —  Homestead  exemp- 
tion laws  are,  of  course,  within  the  provision  of  the  various  constitutions  that 
no  act  shall  embrace  more  than  one  subject,  and  that  this  subject  shall  be 
expressed  in  its  title.  This  provision  is  not  violated,  however,  because  the 
title  of  an  act  does  not  amount  to  a  complete  analysis  or  abstract  of  its  text. 
It  is  sufficient  if  the  subject-matter  of  the  act  is  fairly  expressed  in  general 
language.6 

435.  And  see  Const.  Colo.,  art.  18,  §  1 ;  Const. 
111.,  art.  4,  §  32;  Const.  Utah,  art.  22,  §  I; 
Const.  Wash.,  art.  19,  §  1;  Const.  Wis.,  art. 
1.  §  17- 

The  West  Virginia  Decisions  holding  the  home- 
stead provision  of  the  constitution  of  1872 
of  that  state  not  self-executing  (Speidel  v. 
Schlosser,  13  W.  Va.  686;  Holt  v.  Williams,  13 
W.  Va.  704;  Moran  v.  Clark,  30  W.  Va.  358,  8 
Am.  St.  Rep.  66)  do  not  seem  sound,  and  seem 
clearly  contrary  to  the  Michigan  decision  and 
the  other  decisions  referred  to  in  the  note  pre- 
ceding. 

1.  No  Right  of  Homestead  Without  Legislation. 

—  Kelly  v.  Dill,  23  Minn.  435. 

Generally  as  to  When  Constitutional  Provisions 
Are  Self-executing,  and  when  they  require 
legislative  action  to  give  them  effect,  see  the 
title  Constitutional  Law,  vol.  6,  p.  912, 
especially  the  paragraph  Homestead  Exemption, 
pp.  913,  914. 

See  also  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  71. 

2.  Homestead  Exemption  Laws  Are  Within 
Power  of  Legislatures  —  California.  —  Pfeiffcr 
v.  Riehn,  13  Cal.  643. 

Kansas.  — Cusic  v.  Douglass,  3  Kan.  123,  87 
Am.  Dec.  458. 

Minnesota.  —  Coleman  v.  Ballandi,  22  Minn. 
144. 

Texas.  —  AIsup  v.  Jordan,  69  Tex.  300,  5 
Am.  St.  Rep.  53. 

Virginia.  —  Helm  v.  Helm,  30  Gralt.  (Va./ 
404. 

West  Virginia.  —  Moran  v.  Clark.  30  W.  Va. 
358,  8  Am.  St.  Rep.  66. 
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And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  72. 

3.  Giving  Homestead  to  Widow  or  Children.  — 

Hatorff  v.  Wellford,  27  Gratt.  (Va.)  356;  Helm 
v.  Helm,  30  Gratt.  (Va.)  404.  See  infra,  this 
title.  Homestead  Rights  of  Surviving  Spouse  and 
Children. 

4.  Constitutional  Limitations  —  Kentucky.  — 
Eubank  v.  Eubank,  7  Ky.  L.  Rep.  295. 

North  Carolina.  —  Wharton  v.  Taylor,  83  N. 
Car.  230. 

South  Carolina.  —  Duncan  v.  Barnett,  II  S. 
Car.  333,  32  Am.  Rep.  476. 

And  see  other  cases  cited  in  the  notes  follow- 
ing. 

5.  Special  or  Class  Legislation. —  Burrows  v. 
Brooks,  113  Mich.  307;  Coleman  v.  Ballandi, 
22  Minn.  144;  Bull  v.  Conroe,  13  Wis.  233. 
And  see  the  title  Statutes. 

Liability  for  Purchase  Money. —  It  has  been 
held  that  the  statute  making  property  other- 
wise exempt  subject  to  execution  upon  a  judg- 
ment rendered  in  an  action  for  the  purchase 
money  thereof  is  not  unconstitutional  as  class 
legislation.    Rogers  v.  Brackett,  34  Minn.  279. 

A  Homestead  Law  Excluding  Negroes  from  its 
benefits  violates  the  Fourteenth  Amendment 
of  the  Federal  Constitution.  Eubank  v. 
Eubank,  7  Ky.  L.  Rep.  295;  Custard  v.  Pos- 
ten,  8  Ky.   L.  Rep.  260.    And  see  the  title 

Civil  Rights,  vol  6,  p.  78,  note. 

6.  Titlo  of  Acts  and  Unity  of  Subject-matter.  — 

Tattle  v.  Strout,  7  Minn.  465,  82  Am.  Dec. 
108;  Barton  7>.  Drake,  21  Minn.  299.    Sec  the 

title  Exemptions  (from  Execution),  vol.  12,  p. 
73;  and  generally  the  title  Statutes. 
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d.  Retroactive  Homestead  Laws.  —  It  is  now  settled  that  the  provi- 
sion of  the  Constitution  of  the  United  States  that  no  state  shall  pass  an)'  law 
impairing  the  obligation  of  contracts  prevents  any  state  from  passing  a  law 
allowing  a  homestead  exemption  as  against  debts  or  liens  previously  con- 
tracted or  existing.    This  question  will  be  dealt  with  in  a  subsequent  section.1 

c.  Effect  of  Constitutional  Provisions  for  Exemption  —  (i)  In 
Central.  —  If,  as  is  the  case  in  some  states,  the  state  constitution  itself 
exempts  the  homestead  of  a  debtor  from  forced  sale,  and  prescribes  the  extent 
of  the  exemption,  no  act  of  the  legislature  is  valid  if  it  impairs  the  constitu- 
tional exemption  or  otherwise  conflicts  with  the  constitution.2 

When  the  Constitution  Directs  the  Legislature  to  Enact  Laws  granting  exemptions,  no 
act  of  the  legislature  in  pursuance  thereof  is  valid  if  it  fails  to  comply  with  the 
constitutional  directions.3 

(2)  Discretion  of  Legislature.  —  Under  a  constitutional  provision  directing 
the  legislature  to  enact  reasonable  exemption  laws,  or  to  exempt  a  reasonable 
amount  of  property,  it  is,  as  a  general  proposition,  for  the  legislature  to  say 
what  amount  of  property  may  reasonably  be  exempted,  and  otherwise  to  fix 
the  right  of  exemption;  4  but  its  discretion  is  not  absolute  and  unlimited,  nor 
is  its  action  entirely  beyond  the  reach  or  control  of  the  courts.5  A  statute 
giving  an  unreasonable  exemption  cannot  be  sustained.6 

(3)  Enlarging  Constitutional  Exemption.  —  Some  of  the  courts  have  held 
that  when  the  constitution  exempts  a  homestead  of  a  certain  character  or 
amount,  or  for  a  certain  period,  or  gives  a  right  of  homestead  exemption  to  a 
particular  class  of  persons,  this  does  not  prevent  the  legislature  from  enlarging 
the  exemption  as  to  either  its  character,  duration,  or  amount,  or  as  to  the 
persons  entitled  to  claim  it,  while  other  courts  have  held  that  in  such  a  case 
the  constitution  operates  as  a  limitation  upon  the  power  of  the  legislature  and 
prevents  it  from  either  restricting  or  enlarging  the  right  of  exemption.7 

1.  Retroactive  Homestead  Laws  Are  Unconsti- 
tutional. —  See  infra,  this  title,  Liabilities  as 
Against  Which  Homestead  May  Be  Claimed. 

2.  Constitutional  Provisions  for  Exemptions 
Limit  Legislative  Power  —  Alabama,  —  Miller  v. 
Marx,  55  Ala.  322. 

Georgia.  —  Calhoun  v.  McLendon,  42  Ga.  405. 

Minnesota.  —  Coleman  v.  Ballandi,  22  Minn. 
144;  Tuttle  v.  Strout,  7  Minn.  465,  82  Am. 
Dec.  108. 

North  Carolina.  —  Martin  v.  Hughes,  67  N. 
Car.  293. 

3.  Directory  Constitutional  Provisions  —  Com- 
pliance by  Legislature.  —  Tuttle  v.  Strout,  7 
Minn.  465,  82  Am.  Dec.  108;  Coleman  v.  Bal- 
landi, 22  Minn.  144. 

Provisions  as  to  Mode  of  Claiming  and  Setting 
Apart.  —  The  fact  that  the  homestead  exemp- 
tion is  given  by  the  constitution,  and  its  lim- 
itations, etc.,  are  therein  specified,  does  not 
prevent  the  legislature  from  prescribing  the 
mode  of  setting  it  apart  and  requiring  the  debtor 
to  claim  it,  provided  the  benefits  of  the  consti- 
tutional provision  for  the  homestead  are  not 
thereby  defeated  or  impaired.  Wray  v.  Daven- 
port, 79  Va.  19.  See  also  Hawthorne  v.  Smith, 
3  Nev.  182,  93  Am.  Dec.  397. 

4.  Discretion  of  Legislature.  —  Pfeiffer  v. 
Riehn,  13  Cal.  643;  Wray  v.  Davenport,  79  Va. 
19;  Bull  v.  Conroe,  13  Wis.  233. 

6.  See  Bull  v.  Conroe,  13  Wis.  233. 

6.  Unreasonable  Exemption.  —  See  In  re  How, 
59  Minn.  415,  and  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  73,  note  1. 

Limiting  Homestead  by  Area  Alone.  —  A  stat- 
ute exempting  a  homestead  without  limita- 


tion as  to  value,  but  limiting  it  by  area,  is  not 
unreasonable.  Cogel  v.  Mickow,  11  Minn. 
475;  Barton  v.  Drake,  21  Minn.  299. 

7.  Power  to  Enlarge  Exemption.  —  The  Con- 
stitution of  North  Carolina  provided  for  a 
homestead  "  not  exceeding  the  value  of  one 
thousand  dollars,"  and  further  declared  that 
after  the  owner's  death  the  homestead  should 
be  exempt  during  the  minority  of  his  children. 
An  act  of  the  legislature  permitting  the  home- 
stead to  include  different  tracts  not  contiguous 
was  held  not  in  conflict  with  the  constitution. 
Martin  v.  Hughes,  67  N.  Car.  293.  An  ex- 
pression of  Rodman,  J.,  in  this  case  to  the 
effect  that  under  the  constitution  the  legisla- 
ture had  "  absolute  power  to  enlarge  the 
homestead  given  by  the  constitution  in  the 
matter  of  value  or  duration  of  estate,"  though 
it  could  not  "  reduce  what  the  constitution 
provides,'.'  was  overruled  in  Wharton  v.  Tay- 
lor, 88  N.  Car.  230,  holding  unconstitutional 
an  act  which  perpetually  exempted  the  land 
on  which  the  homestead  was  placed,  to  the 
full  extent  of  the  debtor's  interest  therein, 
without  any  limitation  as  to  time.  In  the 
latter  case  it  was  held  that  an  act  affecting 
either  an  enlargement  or  a  diminution  of  the 
value  or  duration  of  the  exemption  provided 
in  the  constitution  was  invalid. 

In  accord  with  the  declaration  of  Judge  Rod- 
man in  the  earlier  cases  above  cited  is  Miller 
v.  Marx,  55  Ala.  322,  holding  that  where  the 
constitution  provided  for  a  homestead  "  not 
exceeding  eighty  acres,"  the  legislature  might 
increase  but  could  not  diminish  the  exemption 
given.    Other  cases  have  held  a  provision  for 
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(4)  Particular  Debts.  —  The  legislature  has  no  power  to  except  certain 
debts  from  the  operation  of  the  homestead  exemption  law,  or,  what  amounts 
to  the  same  thing,  to  grant  the  right  of  exemption  as  against  particular  debts 
only,  when  the  constitution  provides  for  or  directs  an  exemption  as  against  all 
debts.1  And  on  the  other  hand,  if  the  constitution  excepts  a  particular  debt, 
the  legislature  cannot  exempt  as  against  that  debt.2 

(5)  Discrimination  Between  Creditors.  —  In  Minnesota,  where  the  constitu- 
tion requires  the  legislature  to  exempt  a  reasonable  amount  of  property,  it 
has  been  held  that  it  is  not  within  the  power  of  the  legislature,  in  giving  a 
right  of  homestead  exemption,  to  discriminate  between  different  classes  of 
creditors  and  kinds  of  debts  or  liabilities,  by  allowing  the  homestead  to  be 
claimed  against  one  class  of  creditors  but  not  against  another  class.3 

(6)  Restraint  on  Alienation.  —  In  California,  where  the  constitution 
declared  that  the  legislature  should  protect  from  forced  sale  a  certain  portion 
of  the  homestead  of  all  heads  of  families,  it  seems  to  have  been  considered 
that  the  legislature  could  not,  in  addition  to  giving  a  right  of  homestead 
exemption,  restrain  the  voluntary  alienation  thereof.4  But  statutes  requiring 
the  wife's  joinder  in  a  conveyance  or  incumbrance  of  the  homestead  have 
been  upheld.5 

(7)  Allowing  Alienation.  —  If  the  constitution  should  expressly  prohibit 
alienation  of  the  homestead,  or  if  such  an  intention  on  the  part  of  the  people 
should  clearly  appear  from  the  scheme  of  the  homestead  exemption  as  estab- 
lished by  the  constitution,  the  legislature  would  have  no  power  to  allow 
alienation.6 

(8)  Allowing  Waiver  of  Exemption.  — A  statute  authorizing  a  waiver  of  the 
homestead  exemption  is  not  in  conflict  with  a  constitutional  provision  giving 
to  debtors  the  right  to  a  homestead  exemption,  without  expressly  prohibiting 
a  waiver  thereof.* 


a  homestead  "  not  exceeding  "  a  certain  value 
as  fixing  a  limit  which  the  legislature  cannot 
exceed.  Beecherz>.  Baldy,  7  Mich.  488;  Dun- 
can v.  Barnett,  11  S.  Car.  333,  32  Am.  Rep. 
476- 

Persons  Entitled.  —  It  has  been  held  in  Vir- 
ginia that  where  the  constitution  exempts  a 
homestead  for  the  benefit  of  a  certain  class  of 
persons,  without  saying  anything  about  any 
other  class,  the  legislature  may  extend  the 
right  of  exemption  to  other  classes.  Thus  a 
right  provided  for  every  householder  or  head 
of  a  family  may  be  conferred  by  statute  upon 
the  widow  and  minor  children  of  a  decedent 
who  has  not  claimed  nor  set  apart  his  home- 
stead in  his  lifetime.  HatorfT  v.  Wellford,  27 
Gratt.  (V*a.)  356;  Helm  v.  Helm,  30  Gratt. 
(Va.)  404. 

In  Georgia,  on  the  other  hand,  where  the 
constitution  allowed  a  homestead  exemption 
to  persons  having  a  family,  it  was  held  that 
the  legislature  could  not  allow  an  exemption 
to  single  persons  having  no  one  dependent 
upon  them  for  support.  Calhoun  v.  McLcn- 
don,  42  Ga.  405. 

1.  Power  to  Exempt  Certain  Debts  —  Burrows 
v.  Brooks,  113  Mich.  307;  Tuttle  v.  Strout,  7 
Minn.  465,  82  Am.  Dec.  108;  Cumming  v. 
Blood  worth,  87JN.  Car.  83;  Donaldson  v.  Voltz, 
19  W.  Va.  156.  And  sec  Coleman  v.  Ballandi, 
22  Minn.  144.  and  the  title  EXEMPTIONS  (FROM 
Execution),  vol.  12.  p.  73,  note  2. 

2.  Constitutional  Exception  of  Certain  Debts. 
—  A  statute  which  provides  that  no  lien 
created  by  the  husband  and  wife  upon  the 
homestead  "  shall  be  valid  for  any  purpose 


whatsoever  "  is  invalid  where  the  constitution 
expressly  excepts  such  liens  from  the  benefit 
of  the  exemption.  Dunker  v.  Chedic,  4  Nev. 
378. 

3.  Discrimination  Between  Different  Classes  of 
Creditors.  —  Coleman  v.  Ballandi,  22  Minn. 
144. 

Liability  for   Purchase   Money.  —  A  statute 

making  property  otherwise  exempt  subject  to 
execution  upon  a  judgment  rendered  in  an 
action  for  the  purchase  money  thereof  is  not 
unconsiii utional  as  discriminating  between 
different  kinds  of  liabilities  and  thereby  in- 
fringing the  constitutional  provision  for  ex- 
emption. Rogers  v.  Brackett,  34  Minn.  279, 
distinguishing  Tuttle  v.  Strout,  7  Minn.  J65,  82 
Am.  Dec.  108. 

4.  Power  to  Restrain  Alienation.  —  Gee  v. 
Moore,  14  Cal.  472. 

5.  Requiring  Joinder  by  Wife.  —  Gee  v.  Moore, 
14  Cal.  472;  Barton  v.  Drake,  21  Minn.  299. 
Sec  infra,  this  title.  Sales,  Conveyances,  and 
Incumbrances.  But  compare  the  opinion  of  An- 
derson, J.,  in  White  v.  Owen,  30  Gratt.  (Va.) 
43,  applying  the  declaration  in  the  homestead 
exemption  provision  of  the  Virginia  Constitu- 
tion that  nothing  contained  therein  "  shall  be 
construed  to  interfere  with  the  sale  of  the 
property  aforesaid,  or  any  part  thereof,  by  vir- 
tue of  any  mortgage,  deed  of  trust,  pledge,  or 
other  security  thereon." 

6.  Allowing  Alienation  Contrary  to  Constitu- 
tion. —  Roberts  -•.  Trammel!,  55  Ga.  383.  See 
also  Saulsbury  v.  McCallum,  65  Ga.  102. 

7.  Statute  May  Allow  Waiver  of  Exemption.  — 
Reed  v.  Union  Bank,  29  Gratt.  (Va.)  719. 
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(9)  Statutory  Definition  of  Terms  Used  in  Constitution.  —  The  legislature 
cannot  change  the  exemption  granted  by  the  constitution  by  construing  and 
defining  the  terms  used  therein,  for  the  courts  alone  are  empowered  to  con- 
strue the  constitution.1 

V.  Repeal  or  Modification  of  Homestead  Laws  —  1.  Power  to  Modify  or 
Repeal  —  a.  In  General.  —  In  some  states,  as  was  shown  in  a  previous  para- 
graph, it  was  held  that  the  right  of  homestead  exemption  is  not  an  estate,  but 
a  mere  privilege,2  and  where  such  is  the  case  it  is  clearly  within  the  power  of 
the  people  of  the  state,  by  the  adoption  of  constitutional  provisions,  or  of  the 
legislature,  where  there  is  no  constitutional  restriction  in  the  way,  to  repeal 
the  homestead  exemption  laws;  and  to  do  so  not  only  as  to  future  debts,  and 
property  subsequently  acquired,  but  also  as  to  existing  property  and  debts.3 
In  these  jurisdictions  the  right  of  exemption  is  not  regarded  as  a  vested  right, 
so  as  to  be  within  that  provision  of  the  constitution  which  protects  vested 
rights;4  nor  is  the  modification  or  repeal  of  homestead  exemption  laws 
objectionable  as  impairing  the  obligation  of  contracts.5 

Contrary  View.  —  In  some  states  the  homestead  exemption  is  regarded,  not 
as  a  mere  privilege  for  the  time  being,  but  as  a  vested  right,  or  an  estate,  and 
it  is  held  that  after  the  right  has  once  vested  under  the  statute  the  legislature 
cannot  deprive  the  debtor  thereof,  or  diminish  or  otherwise  impair  it,  by 
subsequent  modification  or  repeal  of  the  statute.6 

b.  Effect  of  Constitutional  Provisions  for  Exemption. — When 
the  constitution  directs  the  legislature  to  exempt  a  reasonable  amount  of 
property,  and  it  does  so,  its  power  to  legislate  on  the  subject  is  not  at  an  end. 
It  may  afterwards  modify  the  existing  law,  or  substitute  another  law,  provided 
it  still  gives  to  the  debtor  a  reasonable  exemption  as  required  by  the  constitu- 
tion.7 It  has  been  held,  however,  that  it  cannot  altogether  repeal  the  law, 
unless  at  the  same  time  it  substitutes  another  reasonable  one  in  its  place.8 

2.  What  Constitutes  Repeal.  —  It  is  not  always  easy  to  say  whether  a  home- 
stead exemption  law  repeals  or  merely  supplements  a  prior  law  on  the  same 
subject.  The  question  depends  entirely  upon  a  construction  of  the  particular 
statutes,  and  the  rules  of  construction  by  which  the  question  is  determined  are 
the  same  as  in  the  case  of  statutes  on  any  other  subject.9 

1.  Statutory  Definition  of  Constitutional  Terms.  incurred  before  its  passage.    See  generally  the 

—  Calhoun  v.  McLendon,  42  Ga.  405.    Com-  title   Impairment   of   Obligation    of  Con- 

pare  Hesnard  v.  Plunkett,  6  S.  Dak.  73.    See  tracts,  post. 

also  the  title  Constitutional  Law,  vol.  6,  6.  View  that  Exemption  Cannot  Be  Diminished. 

p.  1036.  —  Galligher  v.  Smiley,  28  Neb.  189,  26  Am.  St. 

2.  Repeal  or  Modification  of  Homestead  Exemp-  Rep.  319.  See  also  Finley  v.  Dietrick,  12 
tion  Laws. —  See  supra,  this  title,  Definition,  Iowa  516. 

Origin,  and  Nature  of  Homestead  Exemption  —  It  is  in  accordance  with  this  view  that  some 

Nature  of  Estate  or  Right.  of  the  courts  have  held  that  where  the  owner 

3.  When  Homestead  a  Privilege,  Repeal  Per-  of  a  tract  of  land  near  a  city  has  acquired  a 
missible.  —  Sparger  v.  Cumpton,  54  Ga.  355;  homestead  right  therein,  such  right  cannot  be 
Harris  v.  Glenn,  56  Ga.  96;  Mooney  v.  Mori-  diminished  by  the  subsequent  enactment, 
arty,  36  111.  App.  175;  Bramble  v.  State,  41  without  his  consent  or  procurement,  of  a  law 
Md.  435;  Bull  v.  Conroe,  13  Wis.  233.  And  by  which  the  land  is  included  within  the  cor- 
see  Coleman  v.  Ballandi,  22  Minn.  144;  Allen  porate  limits  of  a  city.  See  infra,  this  title, 
v.  Harley,  3  S.  Car.  412.  Property  in  Which  Exemption  May  Be  Claimed. 

4.  Right  to  Homestead  Exemption  Not  a  Vested  7.  Effect  of  Constitutional  Provisions  for  Exemp- 
Right.  —  Harris  v.  Glenn,  56  Ga.  96.  See  also  tion.  —  Bull  v.  Conroe,  13  Wis.  233;  Parker  v. 
the  title  Exemptions  (from  Execution),  vol.  King,  16  Wis.  223.  And  see  Noble  v.  Hook, 
12,  p.  74,  and  generally  the  title  Constitu-  24  Cal.  638;  Coleman  v.  Ballandi,  22  Minn. 
TIONal  Law.  vol.  6,  p.  937  et  sea.  144. 

5.  Impairment  of  Obligation  of  Contract.  —  In  8.  Bull  v.  Conroe,  13  Wis.  233. 

Sparger  v.  Cumpton,  54  Ga.  355,  it  was  held  9.  What  Constitutes  Repeal.  —  See  the  title 

that  a  statute  providing  that  an  exemption  Statutes. 

taken  under  section  2040  of  the  Code  in  force  Repeals  by  Implication  are  not  favored,  and 

in  1375  should  be  subject  to  the  purchase  are  held  to  have  occurred  only  in  cases  of 

money,  applied  to  exemptions  laid  off  at  any  irreconcilable  repugnancy  between  the  latter 

time  after  the  passage  of  the  act  though  the  and  former  enactments.    Davenport  v.  Alston, 

debt  on  which  the  judgment  was  based  was  14  Ga.  271;    Walley's  Estate,  11  Nev.  260. 
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3.  Effect  of  Repeal.  —  It  follows  from  what  has  been  said  in  the  preceding 
paragraphs  that  when  the  legislature  validly  repeals  a  homestead  exemption 
law  without  a  saving  clause,1  the  debtor,  except  in  some  jurisdictions,  as 
above  explained,  is  in  the  same  position  as  to  debts  previously  contracted  as 
if  the  law  had  never  existed,2  except  as  to  rights  which  have  become  vested 
by  a  setting  apart  of  the  property  as  exempt  or  other  proceedings  under  the 
statute.3 

VI.  Rules  fob  Constbuction  of  Homestead  Laws  —  1.  In  General  —  inten- 
tion Governs.  —  The  primary  rule  of  statutory  construction  is  that  the  intention 
of  the  legislature  governs.  The  courts,  so  long  as  the  statute  is  within  the 
constitutional  powers  of  the  legislature,  must  give  effect  to  it  according  to  its 
terms.  They  cannot  question  its  propriety  or  expediency,  nor  add  to  or  sub- 
tract from  its  terms.'1 

2.  Liberal  Construction.. —  Since  homestead  exemption  laws,  as  was  stated  in 
another  section,  are  not  in  derogation  of  the  common  law,  the  rule  that  stat- 
utes in  derogation  of  the  common  law  must  be  strictly  construed  does  not 
apply.  Aside  from  this,  the  courts,  in  view  of  the  benevolent  purpose  of 
these  statutes,  have  almost  universally  held  that  they  are  to  be  liberally  con- 
strued. In  other  words,  the  courts  do  not  stick  to  the  letter  of  the  statutes, 
but  give  effect  to  them  in  accordance  with  their  reason  and  spirit.5    This  rule, 


Wherever  this  i«  the  case,  however,  the  earlier 
enactment  is  repealed.  Wixom's  Estate,  35 
Cal.  320;  Howard  v.  Marshall,  48  Tex.  471. 

Constitutional  Provisions  for  a  homestead  ex- 
emption impliedly  repeal  prior  statutes  if  re- 
pugnant, but  not  otherwise.  Beecher  v. 
Baldy,  7  Mich.  488. 

In  Georgia  the  homestead  law  under  the 
Constitution  of  1868  provided  that  any  debtor 
who  did  not  desire  to  take  advantage  of  its 
provision  and  the  legislation  in  furtherance 
thereof  (2  Code  Ga.  1895,  §  2827  et  seq.)  might 
take  the  benefit  of  the  old  exemption  laws  (2 
Code  Ga.  1895,  §  2866  et  seq.);  but  his  choice 
was  an  alternative  one,  and  he  could  not  lake 
advantage  of  both  systems.  Hollingsworth 
v.  Smith,  45  Ga.  583;  Larence  v.  Evans,  50 
Ga.  216;  Connally  v.  Hardwick.  61  Ga.  501; 
Johnson  v.  Roberts,  63  Ga.  167.  See  also 
Const.  Ga.  (1877),  art.  9,  §  4;  2  Code  Ga. 
(1895).  §  2854  (Code  1882.  §  2032). 

A  homestead  taken  under  the  Constitution 
of  1868  was  not  destroyed  by  the  Constitution 
of  1877,  and  a  debtor  who  had  a  homestead 
assigned  to  him  under  the  Constitution  of  1SC8 
could  not  have  another  assigned  under  that  of 
1877,  for  the  former  homestead  "  continues  to 
exist  as  long  as  the  family  for  whose  benefit 
it  was  taken  continues  to  exist  as  such  fam- 
ily." Chattanooga  First  Mat.  Bank  v.  Massen- 
gill,  80  Ga.  333. 

But  a  homestead  taken  under  the  Constitu- 
tion of  1868  may  be  supplemented  under  the 
provision  of  the  Constitution  of  1877  (art.  9, 
§  6;  2  Code  Ga.  1895,  §  2865),  provided  rights 
vested  in  one  as  a  creditor  before  the  adoption 
of  the  latter  constitution  are  not  infringed. 
Johnson  v.  Red  wine,  105  Ga.  449,  discussing 
and  reconciling  Mitchell  v.  Wolfe,  70  Ga.  625 
and  Chattanooga  First  Nat.  Bank  v.  Masscn 
gill,  80  Ga.  333. 

In  Louisiana  by  the  provision  of  the  Consti- 
tution of  1879  (art.  220)  prior  rights  of  home- 
stead, arising  under  prior  laws,  were  entirely 
unaffected,  and  it  was  therefore  held  that  in 
cases  of  homestead  foundeJ  upon  the  law  of 


1865  the  court  must  construe  and  apply  that 
law  precisely  as  if  the  Constitution  of  1879  had 
never  been  adopted.  Gilmer  v.  O'Neal,  32  La. 
Ann.  979. 

1.  Clause  Saving  Bights  Acquired  under  Former 
Laws.  —  Clark  v.  Potter,  13  Gray  (Mass.)  21. 
And  see  Gilmer  v.  O'Neal,  32  La.  Ann.  979, 
cited  in  the  last  note  supra. 

2.  Effect  of  Bepeal.  —  See  as  to  the  effect  of 
repeal  Nelson  v.  McCrary,  60  Ala.  301;  Love- 
lace v.  Webb,  62  Ala.  271;  Clark  v.  Snodgrass, 
66  Ala.  233;  Hawkins  v.  Mosher,  8  Colo. 
App.  32.  And  see  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  74. 

3.  Bights  Vested  by  Proceedings  under  the  Stat- 
ute. —  Bramole  v.  State,  41  Md.  435. 

4.  Construction  of  Statutes  —  Intention  of  Leg- 
islature.—  Ex  p.  Brien,  2  Tenn.  Ch.  33.  See 
also  Fearn  v.  Ward,  65  Ala.  33.  And  see  the 
title  Exemptions  (from  Execution),  vol.  12, 
p.  75,  and  generally  the  title  Statutes. 

5.  Homestead  Laws  to  Be  Liberally  Construed 
—  United  States.  —  Sellon  v.  Reed,  5  Biss.  (U. 
S.)  125;  Green  v.  Root,  62  Fed.  Rep.  191. 

Alabama.  —  McGuire  v.  Van  Pelt,  55  Ala. 
344;  Cofer  v.  Scroggins,  98  Ala.  342,  39  Am. 
St.  Rep.  54;  Enzor  v.  Hurt,  76  Ala.  595;  Fearn 
v.  Ward,  65  Ala.  33;  Webb  v.  Edwards,  46 
Ala.  17. 

Arizona.  —  Wilson  v.  Lowry,  (Ariz.  1898)  53 
Pac.  Rep.  777. 
Arkansas.  —  Wassell  v.  Tunnah,  25  Ark.  101. 
California.  —  Moss  v.  Warner,  10  Cal.  296; 
Schuyler  v.  Broughton,  76  Cal.  524;  Keyes  v. 
Cyrus,  100  Cal.  322,  38  Am.  St.  Rep.  296; 
Southwick  v.  Davis,  78  Cal.  504;  Tromans  v. 
Mahlman,  92  Cal.  1;  Heathman  v.  Holmes, 
94  Cal.  291;  Gaylord  v.  Place,  98  Cal.  472; 
Quackcnbush  v.  Reed,  102  Cal.  493. 

Colorado.  —  Barnctt  v.  Knight,  7  Colo.  365. 
Florida.  —  Drucker  v.  Rosenstcin,  19  Fla, 
191. 

Georgia.  —  Roff  7'.  Johnson,  40  Ga.  555. 
Illinois.  —  Kitchell  v.  Burgwin,  21  III.  405 
Deere  v.  Chapman,  25  111.  610,  79  Am.  Dec 
35o. 
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however,  does  not  authorize  the  court  to  go  beyond  the  spirit  and  intent  of 
the  statute.1 

Provisos  and  Exceptions.  —  The  rule  of  liberal  construction  applies  to  the  statutes 
only  in  so  far  as  they  allow  the  exemption.  It  does  not  apply  to  exceptions 
and  provisions  in  a  statute  by  which  a  general  allowance  of  property  as  exempt 
is  qualified  or  restricted;  nor  does  it  apply  to  a  proviso  which  declares  that 


Iowa.  —  Buvan  v.  Hayden,  13  Iowa  122; 
Woods  v.  Davis,  34  Iowa  264;  Kaiser  v.  Sea- 
ton.  62  Iowa  466;  Huskins  v.  Hanlon,  72  Iowa 
37;  Morgan  v.  Rountree,  88  Iowa  249,  45  Am. 
St.  Rep.  234;  Schuttoffel  v.  Collins,  98  Iowa 
576. 

Kansas.  —  Howell  v.  McCrie,  36  Kan.  644. 

Kentucky.  —  Louisville  Banking  Co.  v. 
Anderson,  (Ky.  1898)  44  S.  W.  Rep.  636;  Ben- 
nett v.  Baird,  81  Ky.  5^4,  5  Ky.  L.  Rep. 
636. 

Michigan.  —  Barber  v.  Rorabeck,  36  Mich. 
399;  Lozo  v.  Sutherland,  38  Mich.  168;  Skinner 
v.  Shannon,  44  Mich.  86,  38  Am.  Rep.  232; 
Riggs  v.  Sterling,  60  Mich.  643,  r  Am.  St.  Rep. 
554;  Bouchard  v.  Bourassa,  57  Mich.  8. 

Minnesota. —  Kiewert  v.  Anderson,  65  Minn. 
491,  60  Am.  St.  Rep.  487. 

Mississippi.  —  Campbell  v.  Adair,  45  Miss. 
178. 

Missouri.  —  Blandy  v.  Asher,  72  Mo.  27; 
Vogler  v.  Montgomery.  54  Mo.  577;  Casebolt 
v.  Donaldson,  67  Mo.  308;  Macke  v.  Byrd,  131 
Mo.  682,  52  Am.  St.  Rep.  649. 

Montana.  —  Lindley  v.  Davis,  7  Mont.  206, 
overruling  6  Mont.  453;  Ferguson  v.  Speith, 
13  Mont.  487,  40  Am.  St.  Rep.  459. 

Nebraska.  —  Mitchelson  v.  Smith,  28  Neb. 
583,  26  Am.  St.  Rep.  357. 

New  Hampshire.  —  Peverly  v.  Sayles,  10  N. 
H.  356;  Gunnison  v.  Twitchel,  38  N.  H.  69; 
Buxton  v.  Dearborn,  46  N.  H.  44;  Barney  v. 
Leeds,  51  N.  H.  253. 

North  Carolina.  —  Shepherd  v.  Murrill,  90 
N.  Car.  208. 

Ohio.  —  Hill  v.  Myers,  46  Ohio  St.  183; 
Wildermuth  v.  Koenig,  41  Ohio  St.  180;  Mc- 
Conville  v.  Lee,  31  Ohio  St.  447;  Sears  v. 
Hanks,  14  Ohio  St.  298. 

South  Carolina.  —  Rollings  v.  Evans,  23  S. 
Car.  316. 

South  Dakota.  —  Noyes    v.  Belding,    5  S. 

[  Dak.  603. 

Tennessee.  —  Arnold  v.  Jones,  9  Lea  (Tenn.) 
548;  Ren  v.  Driskell,  ir  Lea  (Tenn.)  642; 
Jackson  v.  Shelton,  89  Tenn.  82. 

Texas.  —  Trawick  v.  Harris,  8  Tex.  312; 
Cobbs  v.  Coleman,  14  Tex.  594;  Schneider  v. 
Bray,  59  Tex.  668. 

Vermont.  —  Howe  v.  Adams,  28  Vt.  541; 
True  v.  Morrill,  28  Vt.  674;  Mills  v.  Grant,  36 
Vt.  271;  McElroy  v.  Bixby,  36  Vt.  254,  84  Am. 
Dec.  684;  Jewetl  v.  Guyer,  38  Vt.  218. 

Washington.  —  Puget  Sound  Dressed  Beef, 
etc.,  Co.  v.  Jeffs,  11  Wash.  466,  48  Am.  St. 
Rep.  885. 

West  Virginia.  —  Moran  v.  Clark,  30  W.  Va. 
358,  8  Am.  St.  Rep.  66. 

Wisconsin.  —  Connaughton  v.  Sands,  32 
Wis.  387;  Kuntz  v.  Kinney,  33  Wis.  510; 
Weisbrod  v.  Daenicke,  36  Wis.  73;  Krueger  v. 
Pierce,  37  Wis.  269;  Zimmer  v.  Pauley,  51 
Wis.  282;  Scofield  v.  Hopkins,  61  Wis.  370; 
Binzel  v.  Grogan,  67  Wis.  147. 
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And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  75. 

Rule  of  Strict  Construction.  —  In  some  cases 
it  has  been  said  thai  statutes  exempting  the 
homestead  are  in  detogaiion  of  the  common 
law,  and  therefore  not  entitled  to  a  liberal 
construction. 

Louisiana.  —  Duchamp  v.  Butterly,  11  La. 
Ann.  67;  Fuselier  v.  Buckner,  28  La.  Ann. 
594;  Tilton  v.  Vignes,  33  La.  Ann.  240;  Gal- 
ligar  v.  Payne,  34  La.  Ann.  1057;  Bossier  v. 
Raines,  37  La.  Ann.  263;  Kinder  v.  Lyons,  38 
La.  Ann.  713.  But  see  Hebert  v.  Mayer,  48 
La.  Ann.  938,  where  it  is  said  that  the  statutes 
should  not  be  too  strictly  construed. 

Minnesota.  —  Olson  v.  Nelson,  3  Minn.  53; 
Ward  v.  Huhn,  16  Minn.  159. 

South  Carolina.  —  Garaty  v.  Du  Bose,  5  S. 
Car.  493.  But  see  Rollings  v.  Evans,  23  S. 
Car.  316. 

Canada.  —  London,  etc..  Loan,  etc.,  Co.  v. 
Connell,  11  Manitoba  115;  Harris  v.  Rankin, 
4  Manitoba  115. 

And  see  Pegram  v.  Hancock,  105  Ga.  185. 

This,  however,  is  clearly  wrong,  for  real 
estate  was  not  liable  to  execution  at  common 
law.  See  supra,  this  title,  Definition,  Origin, 
and  Nature  of  Homestead  Exemption. 

1.  Case  Must  Be  Within  Spirit  and  Intent  of 
Law  —  Alabama.  —  McGuire  v.  Van  Pelt,  55 
Ala.  344;  Fearn  v.  Ward,  65  Ala.  33. 

Iowa.  —  Charless  v.  Latnberson,  1  Iowa  435, 
63  Am.  Dec.  457;  Morgan  v.  Rountree,  88 
Iowa  249,  45  Am.  St.  Rep.  234. 

Kentucky.  —  Louisville  Banking  Co.  v.  An- 
derson, (Ky.  1898)  44  S.  W.  Rep.  636;  Little  v. 
Woodward,  14  Bush  (Ky.)  585. 

Mississippi.  —  Thorns  v.  Thorns,  45  Miss.  263. 

Missouri.  —  Casebolt  v.  Donaldson,  67  Mo. 
308. 

South  Carolina.  —  Garaty  v.  Du  Bose,  5  S. 
Car.  493. 

And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  77. 

Reasonable  Constrnction,  —  The  statutes 
should  be  sensibly  and  reasonably  construed. 
Southwick  v.  Davis,  78  Cal.  504;  Gibson  v. 
Jenney,  15  Mass.  205;  Campbell  v.  Adair,  45 
Miss.  170. 

Equitable  Principles.  —  In  Casebolt  v.  Donald- 
son, 67  Mo.  308,  it  was  held  that  while  the 
exemption  law  should  be  liberally  construed, 
still  the  homestead  right  is  strictly  legal,  and 
equitable  principles  other  than  those  recog- 
nized by  the  statute  cannot  be  invoked  by  one 
claiming  the  right.  See  also  McGuire  v.  Van 
Pelt,  55  Ala.  344;  Little  v.  Woodward,  14  Bush 
(Ky.)  585. 

Prevention  of  Fraud.  —  Great  care  should  be 
taken,  while  liberally  construing  homestead 
laws,  to  prevent  them  from  becoming  instru- 
ments of  fraud.  Drucker  v.  Rosenstein,  19 
Fla.  191.  See  also  Bennett  v.  Baird,  81  Ky. 
554,  5  Ky.  L.  Rep.  636. 
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the  statute  shall  not  apply  as  against  certain  debts  or  liabilities.1 

3.  Construction  of  Statutes  Together.  —  When  there  are  several  statutes  in 
the  same  state,  enacted  at  different  times,  they  are  all  to  be  construed  together 
as  if  they  were  one  act,  in  accordance  with  the  rule  that  a  remedial  statute 
shall  be  extended  to  later  provisions  by  subsequent  statutes  and  the  rule  that 
all  acts  of  the  legislature  in  pari  materia  are  to  be  taken  together  as  if  they 
were  one  act.2 

4.  Retroactive  Operation.  —  Statutes  allowing  a  homestead  exemption 
should  not.  be  construed  retroactively,  unless  such  an  intention  on  the  part  of 
the  legislature  is  clear,  even  if  they  can  constitutionally  apply  retroactively.3 

VII.  Persons  Entitled  to  Benefit  of  Homestead  Exemption  —  1.  In 
General  —  a.  Necessity  for  Family.  —  In  most  states  the  object  of  the 
homestead  exemption  law  is  not  to  protect  debtors,  merely  as  such,  by 
exempting  their  property  from  liability  to  seizure  and  sale  for  payment  of 
their  debts,  but  it  is  rather  to  protect  the  family  by  exempting  the  family 
home.4  The  statutes,  therefore,  as  a  general  rule,  give  the  right  of  home- 
stead exemption  only  to  the  head  of  a  family,  or  to  a  householder  or  house- 
keeper having  a  family.5  In  a  few  states  there  is  no  such  restriction,  but  the 
right  is  given  to  every  person,  whether  he  has  or  has  not  a  family.6    It  has 


1.  Construction  of  Provisos  and  Exceptions.  — 

Epps  v.  Epps,  17  111.  App.  196.  See  the  title 
Exemptions  (from  Execution),  vol.  12,  p.  76. 

2.  Statutes  to  Be  Construed  Together.  —  Mc- 

Quade  v.  Whaley,  31  Cal.  526.  See  the  titles 
Exemptions  (from  Execution),  vol.  12,  p.  77; 
Statutes. 

3.  Retroactive  Construction.  —  Allen  v.  Rus- 
sell, 39  Ohio  St.  336.  See  infra,  this  title, 
Liabilities  as  Against  Which  Homestead  May 
Be  Claimed,  and  generally  the  title  Statutes. 

4.  Protection  of  Family  Object  of  Acts.  —  See 
Wassell  v.  Tunnah,  25  Ark.  103;  Harbison  v. 
Vaughan,  42  Ark.  539;  Barnett  v.  Knight,  7 
Colo.  365;  Charless  v.  Lamberson,  I  Iowa  441, 
63  Am.  Dec.  457;  Cook  v.  McChristian,  4  Cal. 
26;  McMurray  v.  Shuck,  6  Bush  (Ky.)  in; 
Fore  v.  Fore,  2  N.  Dak.  267;  Franklin  v.  Cof- 
fee, 18  Tex.  415,  70  Am.  Dec.  292. 

5.  Family  Necessary  —  Arkansas.  —  Harbison 
v.  Vaughan,  42  Ark.  539;  Gates  v.  Steele,  48 
Ark.  539. 

Fhrida.  —  Miller  v.  Finegan,  26  Fla.  29. 

Georgia.  —  Lynch  v.  Pace,  40  Ga.  173;  Cal- 
houn v.  McLcndon,  42  Ga.  406;  Johnson  v. 
Little.  00  Ga.  781. 

Illinois.  —  Kimbrel  v.  Willis,  97  111.  494; 
Ryhincr  v.  Frank,  105  111.  326;  Rock  v.  Haas, 
110  III.  528;  Holnback  v.  Wilson,  159  111.  148. 

Kansas.  —  Farlin  v.  Sook,  26  Kan.  397. 

Kentucky.  —  Dowd  v.  Hurley,  78  Ky.  260; 
Ellis  v.  Davis,  90  Ky.  183;  Bosquett  v.  Hall, 
90  Ky.  566,  29  Am.  St.  Rep.  404,  12  Ky.  L. 
Rep.  433. 

Massachusetts.  —  Wood  worth  v.  Comstock, 
10  Allen  (Mass.)  425. 

Mississippi.  —  Hand  v.  Winn,  52  Miss.  784; 
Hill  v.  Franklin,  54  Miss.  632;  Powers  v. 
Sample,  72  Miss.  187. 

Missouri.  —  Murdock  v.  Dalby,  13  Mo.  App. 
41;  State  v.  Kane,  42  Mo.  App.  253;  Graham 
*.  Lee,  69  Mo.  334;  Ridcnour-Bakcr  Grocery 
Co.  v.  Monroe,  142  Mo.  165. 

Montana. —  Barry  v.  Western  Assur.  Co., 
19  Mont.  571,  61  Am.  St.  Rep.  530. 

South  Carolina.  —  Garaty  v.  Du  Bose,  5  S. 
Car.  498. 
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Tennessee.  —  Evans  v.  Van  Valkenburg, 
(Tenn.  Ch.  1898)47  S.  W.  Rep.  1101. 

Texas.  —  Stanley  v.  Greenwood,  24  Tex. 
224,  76  Am.  Dec.  106;  Wilson  v.  Cochran,  31 
Tex.  680,  98  Am.  Dec.  553;  Howard  v.  Mar- 
shall, 48  Tex.  471. 

Virginia.  —  Calhoun  v.  Williams,  32  Gratt. 
(Va.)  18,  34  Am.  Rep.  759. 

6.  Laws  Not  Requiring  a  Family.  —  In  Alabama 
the  statute  at  one  time  confined  the  homestead 
exemption  to  the  head  of  a  family.  See  Coch- 
ran v.  Miller,  74  Ala.  50.  But  the  present 
statute,  following  the  provision  of  the  consti- 
tution, secures  the  right  to  "  every  resident  " 
of  the  state,  and  is  not  restricted  to  the  head 
of  a  family.  Code  1886,  §  2507;  Civ.  Code 
1896,  §  2033;  Beard  v.  Johnson,  87  Ala. 
729. 

In  Arkansas,  prior  to  the  Constitution  of 
1874,  the  right  to  a  homestead  exemption  was 
given  to  any  resident  of  the  state  and  was  not 
restricted  to  married  men  or  heads  of  families. 
Greenwood  v.  Maddox,  27  Ark.  648.  Now  it 
is  restricted  to  any  resident  of  the  state  "  who 
is  married  or  the  head  of  a  family."  Const. 
Ark.  1874,  art.  9,  §  3;  Sand.  &  H.  Dig.  Stat. 
Ark.  (1894),  &  3710.  Sec  the  cases  cited  in  the 
notes  preceding. 

These  expressions,  however,  are  held  not  to 
be  synonymous,  or  mere  equivalents  the  one 
for  the  other.  All  residents  of  either  sex  who 
are  either  married  or  the  heads  of  families  are 
entitled  to  the  exemption.  Memphis,  etc.,  R. 
Co.  v.  Adams,  46  Ark.  159;  Thompson  v. 
King,  54  Ark.  9. 

In  Illinois  the  statute  entitles  "  every  house- 
holder having  a  family  "  to  a  homestead. 
This  requires  the  person  to  have  a  family  to 
be  entitled  to  a  homestead  exemption,  but  it 
does  not  require  that  he  or  she  shall  be  the 
head  of  a  family.  Zander  v.  Scott,  165  111. 
51.  But  compare  Brokaw  v.  Ogle,  170  111. 
126.  In  the  first  of  these  cases  it  is  held 
therefore  under  this  statute  that  a  married 
woman  occupying  her  separate  property  with 
her  husband  and  children  may  claim  such 
property  as  a  homestead.  See  infra,  this 
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been  held,  however,  that  the  courts,  in  view  of  the  general  policy  and  object 
of  the  homestead  exemption  laws,  should  not  construe  them  as  allowing  a 
homestead  to  a  person  who  has  no  family,  unless  such  an  intention  upon  the 
part  of  the  legislature  is  clearly  expressed.1 

b.  "  Householder  "  and  "  Housekeeper."  —  In  some  states  the  statute, 
in  describing  the  persons  entitled  to  a  homestead  exemption,  uses  the  term 

householder  "  or  "  housekeeper." 
Householder.  —  Any  person  owning  a  dwelling  house  that  is  capable  of  being 
occupied  as  such  is  a  householder.*  Generally  the  statutes  also  require  that 
he  shall  have  a  family,  so  that  a  householder  without  a  famil)'  is  not  within 
the  statutes.3  And  some  of  the  courts,  though  not  all,  hold  that  even  where 
the  statute  does  not  expressly  require  that  the  householder  shall  have  a  family, 
this  is  to  be  implied.4 

Housekeeper.  —  To  be  entitled  to  a  homestead  under  a  statute  allowing  a 
homestead  to  a  housekeeper  with  a  family,  it  is  clear  that  a  person  must  keep 
house  in  the  state.  When  he  ceases  to  do  so  he  ceases  to  be  a  housekeeper. 
But  the  mere  intention  to  move  to  another  state,  though  accompanied  by 
preparations  to  do  so,  does  not  deprive  one  of  the  character  of  a  housekeeper.5 

c.  Persons  Having  Care  and  Support  of  Dependent  Females.  —  In 
Georgia  a  homestead  exemption  is  given  by  the  present  constitution  of  1877, 
not  only  to  the  head  of  a  family,  but  also  to  any  "  person  having  the  care  and 
support  of  dependent  females  of  any  age,  who  is  not  the  head  of  a  family," 
and  any  person  occupying  such  a  position,  whether  married  or  single,  or  male 
or  female,  is  entitled  to  the  exemption.6 

d.  Guardians  and  Trustees.  —  In  Georgia,  by  express  statutory  provi- 
sion, the  exemption  may  be  claimed  by  the  guardian  or  trustee  of  a  family  of 
minor  children. 7 

e.  Solvency  of  Debtor.  —  In  order  that  a  person  may  be  entitled  to 
claim  a  homestead  exemption,  he  need  not  be  insolvent,  unless  the  statute  so 
provides.8 


section,  Rights  of  Married  Women — Separate 
Property. 

In  Michigan,   Minnesota,  and  Wisconsin,  a 

homestead  "  owned  and  occupied  by  any  resi- 
denl  "  of  the  state  is  exempted.  Const  Mich. 
(1850),  art.  16,  §  2;  2  How.  Annot.  Stat.  Mich. 
(1882),  §  772t;  Stat.  Minn.  (1894),  §  5521;  Stat. 
Wis.  (1898),  §  2983.  Under  such  a  provision 
as  this  the  rie;ht  to  a  homestead  exemption  is 
not  limited  either  to  heads  of  families  or  to 
married  men,  but  extends  lo  any  resident  of 
the  slate.  See  Myers  v.  Ford,  22  Wis.  139, 
where  it  was  held  that  a  homestead  could  be 
claimed  by  a  widower  whose  children  had  all 
married  and  left  home,  and  who  had  rented 
the  premises,  but  boarded  and  lodged  there 
with  the  tenants. 

1.  Construction  of  Statutes.  —  McCanna  v. 
Anderson,  6  N.  Dak.  484.  As  to  the  particular 
point  involved  in  this  case,  see  infra,  this  sec- 
tion, subdiv.  2.  b.  Statutory  Definition. 

2.  Householder.  —  Rock  v.  Haas,  no  111.  528. 
The  ordinary  meaning  of  "  householder  "  is 

that  such  a  person  is  the  head  of  the  family, 
upon  v/hom  the  other  members  are  dependent, 
and  it  does  not  apply  to  subordinate  inmates. 
Brokaw  v.  Ogle,  170  111.  126.  But  compare 
last  note  but  one  supra. 

A  man  living  with  an  adult  married  son  in 
a  house  built  and  controlled  by  the  son, 
though  on  land  owned  by  the  father,  is  not  a 
householder.  Powers  v.  Sample,  72  Miss. 
187. 


3.  Necessity  for  Family. —  Rock  v.  Haas,  no 
111.  528. 

4.  In  Calhoun  v.  Williams,  32  Gratt.  (Va.) 
18,  34  Am.  Rep.  759,  it  was  said  that  the 
terms  "  householder "  and  "  head  of  a 
family  "  have  the  same  meaning  in  the  pro- 
visions of  the  constitution  and  statutes  relat- 
ing to  homesteads. 

In  Illinois,  however,  it  has  been  held  that  to 
constitute  a  person  a  "  householder  having  a 
family,"  within  the  meaning  of  the  home- 
stead exemption  law  of  that  state,  he  need  not 
be  the  head  of  a  family,  though  il  is  necessary 
that  there  shall  be  a  family.  Zander  v.  Scott, 
165  111.  51. 

Further  as  to  this  question,  and  the  mean- 
ing of  the  term  "  householder,"  see  the  title 
Exemptions  (from  Exfxution),  vol.  12,  p. 

6.  Housekeeper.  —  Rasco  v.  Sheet,  8  Ky.  L. 
Rep.  703. 

6.  Persons   Supporting  Dependent  Females.  — 

Johnson  v.  Little,  90  Ga.  781. 

7.  Guardian  or  Trustee  of  Minor  Children.  — 

Code  Ga.  (1895),  §  2827.  See  Roff  v.  Johnson, 
40  Ga.  555. 

A  guardian  of  one  minor  child  is  within  the 
law.  Rountree  v.  Dennard,  59  Ga.  629,  27 
Am.  Rep.  401. 

8.  Insolvency  Not  Necessary. —  Matter  of  Hen- 
kel,  2  Sawy.  (U.  S.)  305,  n  Fed.  Cas.  No. 
6,362,  reversing  2  Nat.  Bankr.  Reg.  546,  II  Fed. 
Cas.  No.  6,361. 
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2.  Definition  of  "Family"  and  "Head  of  a  Family"  —  a.  In  GENERAL. — 
According  to  the  decided  weight  of  authority,  to  constitute  a  "  famiiy  " 
within  the  meaning  of  the  homestead  exemption  laws,  however  it  may  be 
under  other  laws,  there  must  at  the  least  be  a  collection  of  persons  living 
together  under  one  head.  The  term  does  not  embrace  a  single  man  without 
any  person  dependent  upon  him,  or  separate  individuals  who  have  no  common 
home.1  This,  however,  is  not  alone  enough.  Every  aggregation  of  individ- 
uals is  not  necessarily  a  family,  though  they  may  live  together,  and  though 
there  may  be  a  head.  It  is  also  necessary,  by  the  weight  of  authority,  that 
they  shall  be  living  together  under  such  circumstances  or  conditions  that  the 
head  is  under  either  a  legal  or  a  natural  obligation  to  support  the  other  mem- 
bers, and  the  other  members  are  dependent  upon  him  for  support.2 

b.  Statutory  Definition.  —  In  some  states  the  legislature  has  not  been 
content  with  merely  using  the  terms  "  family  "  and  "  head  of  a  family,"  but 
has  expressly  defined  these  terms,  and  specified  what  they  shall  include.3 
Even  this,  however,  has  not  prevented  difficulty  in  determining  who  is  entitled 
to  the  benefit  of  the  statutes.4 

c.  Number  of  Persons.  — There  must  be  more  than  one  person  to  con- 
stitute a  family.  A  single  person,  without  any  other  person  dependent  upon 
him  for  support,  cannot  be  the  head  of  a  family.5  On  the  other  hand,  there 
need  not  be  more  than  two  persons.  A  husband  and  his  wife,  without  any 
children  at  all,  or  a  father  or  mother,  without  wife  or  husband,  and  his  or  her 
child,  may  constitute  a  family.6 

d.  Necessity  for  Marriage.  —  A  man  and  woman  living  together  in 
adultery  do  not  constitute  a  family  within  the  meaning  of  the  homestead 


1.  "  Family  "  and  "  Head  of  a  Family  "  Defined. 

—  Jones  v.  Gray,  3  Woods  (U.  S.)  494,  13  Fed. 
Cas.  No.  7,463:  Rock  v.  Haas,  no  111.  528; 
Holnback  v.  Wilson,  159  111.  148,  quoting  9 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  449, 
note  2;  Btokaw  v.  Ogle,  170  111.  115;  Arnold 
v.  Waltz,  S3  Iowa  706,  36  Am.  Rep.  248;  Farlin 
v.  Sook,  26  Kan.  397;  Wilson  v.  Cochran,  31 
Tex.  677,  98  Am.  Dec.  553. 

A  "  Head  of  a  Family,"  within  the  mraning  of 
the  homestead  act,  said  the  Missouri  court,  is 
"  one  who  controls,  supervises,  and  manages 
the  affairs  about  the  house,  not  necessarily  a 
father  or  a  husband."  And  a  "  family  "  is 
"  a  collective  body  of  persons  who  live  in  one 
house  underone  head  or  manager."  Ridenour- 
Bakcr  Grocery  Co.  v.  Monroe,  142  Mo.  165, 
citing  State  v.  Slater,  22  Mo.  464;  Spendler  v. 
Kaufman,  46  Mo.  App.  644;  WaJe  v.  Jones, 
20  Mo.  75,  61  Am.  Dec.  584;  State  v.  Kane,  42 
Mo.  App.  253;  Duncan  v.  Frank,  8  Mo.  App. 
286.  A  husband  remains  the  "  head  of  a  fam- 
ily "  while  the  marriage  subsists,  though  there 
are  no  children  and  the  wife  lives  separated 
from  him.  Brown  v.  Stratton,  (Mo.  1878)  8 
Cent.  L.  J.  46. 

2.  Necessary  Relation  Between  Head  of  Family 
and  Other  Members.  —  Bailey  v.  Comings,  16 
Nat.  Bankr.  Reg.  382,  2  Fed.  Cas  No.  733; 
Dcndy  v.  Gamble,  64  Ga.  528;  Farlin  v.  Sook, 
26  Kan.  397;  Ellis  v.  Davis,  90  Ky.  183; 
Whitehead  v.  Nickelson,  48  Tex.  517;  Roco  v. 
Green,  50  Tex.  490.  See  infra,  this  section, 
Obligation  to  Support  and  Condition  of  Depend- 
ence. 

8.  See,  for  instance,  the  elaborate  definition 
in  Civ.  Code  Cal.,  §  I26r. 

4.  Conflict  in  Construction  of  Statutes.  —  Thus 
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under  the  Dakota  statutes,  which  expressly 
declare  that  a  "  family  "  shall  include  "  one 
or  more  persons"  in  actual  occupancy  of  a 
homestead,  it  has  been  held  in  North  Dakota 
that  a  single  person  who  has  no  one  depend 
ent  upon  him  is  not  within  the  statute,  Mc 
Canna  v.  Anderson,  6  N.  Dak.  482;  while  in 
South  Dakota  the  contrary  was  held,  Ilesnard 
v.  Plunkett,  6  S.  Dak.  73. 

5.  Number  of  Persons — More  than  One  Neces- 
sary—  United  States.  —  In  re  Lambson,  2 
Hughes  (U.  S.)  233. 

Illinois.  —  Rock  v.  Haas,  no  111.  528;  Holn- 
back v.  Wilson,  159  111.  148. 

Kansas.  —  Farlin  v.  Sook,  26  Kan.  397. 

Massachusetts.  —  Wood  worth  v.  Comstock, 
10  Allen  (Mass.)  425. 

Missouri.  —  Murdock  v.  Dalby,  13  Mo. 
App.  41. 

North  Dakota.  —  McCanna  v.  Anderson,  6 
N.  Dak.  482. 

South  Carolina.  —  Garaty  v.  Du  Bose,  5  S. 
Car.  493. 

Texas.  —  Wilson  v.  Cochran,  31  Tex.  677,  98 
Am.  Dec.  553. 

And  see  infra,  this  section,  Widowers  and 
Widows;  Unmarried  Persons. 

6.  Two  Persons  Enough  —  Arkansas.  —  Gates 
v.  Sieele,  48  Ark.  539. 

Florida.  —  Miller  v.  Finegan,  26  Fla.  29. 

Illinois.  —  Kitchell  v.  Burgwin,  21  HI.  40. 

Kentucky.  —  Nichols  v.  Lancaster,  (Ky.  1895) 
32  S.  W.  Rep.  676. 

New  Hampshire.  —  Barney  p.  Leeds,  51  N. 
H.  263. 

South  Carolina.  —  Bradley  v.  Rodclsperger, 
3  S.  Car.  226;  Myers  v.  Ham,  20  S.  Car. 
522. 
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exemption  laws.1  A  marriage,  to  constitute  a  man  and  woman  who  are  living 
together  a  family,  so  as  to  entitle  them  to  a  homestead,  where  the  statute 
requires  a  family,  must  be  valid.2 

3.  Obligation  to  Support  and  Condition  of  Dependence  —  a.  In  General.  — 
According  to  the  great  weight  of  authority,  in  order  to  constitute  one  the  head 
of  a  family  there  must  be  a  condition  of  dependence  on  the  part  of  the  other 
members  upon  him,  and  either  a  legal  or  a  moral  obligation  on  his  part  to 
support  them,  and  a  mere  aggregation  of  persons  living  together  under  one 
head  is  not  enough.3  A  few  cases,  however,  hold  that  no  such  relation  of 
obligation  to  support  on  one  side  and  dependence  on  the  other  is  necessary.4 

illustrations.  —  Applying  the  prevailing  doctrine,  it  has  been  held  that  a 
homestead  cannot  be  claimed  by  a  widow  having  a  daughter  and  grandchil- 
dren living  with  her,  unless  they  are  dependent  upon  her;5  by  a  man  who 
supports  a  brother  who  is  unable  to  support  himself,  or  a  nephew  whom  he 
has  adopted  but  whose  parents  are  able  to  support  him ; 6  or  by  a  widower 
having  married  daughters,  who,  with  their  husbands,  board  with  him.7  Other 
decisions  are  given  in  the  note  below.8 

1.  Man  and  Woman  Living  in  Adultery.  — 

Lane  v.  Phillips,  69  Tex.  240,  5  Am.  St.  Rep. 
41.    And  see  Rock  v.  Haas,  110  111.  528. 

2.  Marriage  Must  Be  Valid.  —  See  Rock  v. 
Haas,  no  111.  528;  Dowd  v.  Hurley,  78  Ky. 
260. 

In  South  Carolina  slaves  married  before 
emancipation,  according  to  the  custom  among 
plantation  negroes,  and  living  together  as 
man  and  wife  in  1865,  were  declared  by  the 
act  of  that  year  (13  Stat.  269)  to  be  lawfully 
married,  and  this  gave  them  the  status  of  a 
family.    Myers  v.  Ham,  20  S.  Car.  522. 

3.  Prevailing  Doctrine  that  Obligation  to  Sup- 
port and  Dependence  Are  Necessary  —  United 
States.  —  Bailey  z.  Comings,  16  Nat.  Bankr. 
Reg.  382,  2  Fed  Cas.  No.  733;  In  re  Lamb- 
son,  2  Hughes  (U.  S.)  233,  14  Fed.  Cas.  No. 
8,029;  In  re  Summers,  3  Nat.  Bankr.  Reg.  84, 
23  Fed.  Cas.  No.  13,604;  In  re  Taylor,  3  Nat. 
Bankr.  Reg.  157,  23  Fed.  Cas.  No.  13,775. 

Alabama.  — Cochran  v.  Miller,  74  Ala.  50. 

Arkansas.  — Greenwood  v.  Maddox,  27  Ark. 
648;  Harbison  v.  Vaughan,  42  Ark.  539. 

Georgia. — Marsh  v.  Lazenby,  41  Ga.  153; 
Calhoun  v.  McLendon,  42  Ga.  405;  Blackwell 
v.  Broughton,  56  Ga.  390;  Dendy  v.  Gamble, 
64  Ga.  528;  Johnson  v.  Little,  90  Ga.  781. 

Illinois.  —  Rock  v.  Haas,  no  111.  528;  Holn- 
back  v.  Wilson,  159  III.  148,  quoting  9  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  449,  note  2; 
Brokaw  v.  Ogle.  170  111.  115. 

Iowa.  —  Whalen  v.  Cadman,  11  Iowa  226. 

Kansas.  —  Farlin  v.  Sook,  26  Kan.  397. 

Kentucky.  —  Brooks  v.  Collins,  11  Bush 
(Ky.)  622;  Ellis  v.  Davis,  90  Ky.  183,  n  Ky. 
L.  Rep.  893;  Bosquett  v.  Hall,  90  Ky.  566,  29 
Am.  St.  Rep.  404;  Louisville  Banking  Co. 
v.  Anderson,  (Ky.  1898)  44  S.  W.  Rep.  636; 
National  Bank  v.  Slavin,  1  Ky.  L.  Rep.  315; 
Carter  v.  Adams,  9  Ky.  L.  Rep.  91;  Robinson 
v.  Turner,  14  Ky.  L.  Rep.  79. 

Louisiana.  —  Decuir  v.  Benker,  33  La.  Ann. 
320. 

Mississippi.  —  Powers  v.  Sample,  72  Miss. 
187;  Hill  v.  Franklin,  54  Miss.  632. 

Missouri.  —  Murdock  v.  Dalby,  13  Mo.  App. 
41;  State  v.  Kane,  42  Mo.  App.  253. 

South  Carolina.  —  Garaty  v.  Du  Bose,  5  S. 
Car.  493;  Fant  v.  Gist,  36  S.  Car.  576;  Moyer 
v.  Drummond,  32  S.  Car.  165,  17  Am.  St.  Rep. 
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850.    Compare  Wagener  v.  Parrott,  51  S.  Car. 

489. 

Tennessee.  —  Evans  v.  Van  Valkenburg, 
(Tenn.  Ch.  1898)47  S.  W.  Rep.  nor. 

Texas.  —  Howard  v.  Marshall,  48  Tex.  471; 
Whitehead  v.  Nickelson,  48  Tex.  530;  Roco  v. 
Green,  50  Tex.  490;  Ramey  v.  Allison,  64  Tex. 
697;  Lane  v.  Phillips,  69  Tex.  240,  5  Am.  St. 
Rep.  41;  Mullins  v.  Looke,  8  Tex.  Civ.  App. 
138;  Barry  v.  Hale,  '2  Tex.  Civ.  App.  668; 
Trammell  v.  Neal.  I  Tex.  Unrep.  Cas.  51. 

Virginia.  —  Calhoun  v.  Williams,  32  Gratt. 
(Va.)  18,  34  Am.  Rep.  759. 

And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  90. 

Strangers  in  Blood.  —  In  Bosquett  v.  Hall,  90 
Ky.  566,  29  Am.  St.  Rep.  404,  it  seems  to  have 
been  considered  that  a  debtor  supporting  per- 
sons who  are  strangers  in  blood  is  not  the 
head  of  a  family;  but  this  view,  as  will  be 
seen  from  I  he  cases  hereafter  referred  to,  can- 
not be  sustained. 

Progeny  of  Common  Ancestors.  —  A  federal 
judge  has  held  that  the  word  "  family  "  in  a 
constitutional  provision  for  a  homestead 
exemption  was  used  "  to  represent  the  pro- 
geny of  common  ancestors."  In  re  Lambson, 
2  Hughes  (U.  S.)  233.  But  this  view  is  also 
erroneous,  as  cases  hereafter  referred  to  will 
show. 

4.  Tyson  v.  Reynolds,  52  Iowa  431;  Wage- 
ner v.  Parrott,  51  S.  Car.  489.  See  the  title 
Exemptions  (from  Execution),  vol.  12,  p.  91. 

5.  Widow  with  Daughter  and  Grandchildren.  — 
Ramey  v.  Allison,  64  Tex.  697. 

6.  Man  Supporting  Brother  or  Nephew.  —  Na- 
tional Bank  v.  Slavin, -i  Ky.  L.  Rep.  315. 

7.  Widower  and  Married  Daughters.  —  Carter 
v.  Adams,  9  Ky.  L.  Rep.  91. 

In  Louisville  Banking  Co.  v.  Anderson.  (Ky. 
1898)  44  S.  W.  Rep.  636,  it  was  held  that  a 
widower  was  not  entitled  to  a  homestead  ex- 
emption as  head  of  a  family,  where  the  only 
person  living  with  him  was  a  married  daugh- 
ter whose  husband  was  neither  legally  nor 
actually  separated  from  her,  although  he  was 
away  from  her  during  most  of  the  time,  and 
although  he  contributed  very  little  towards  her 
support. 

8.  An  Unmarried  Woman  with  Whom  Live  a 
Sister  and  an  Aunt  not  dependent  upon  her  for 
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Louisiana  Homestead  Law.  —  The  Louisiana  Constitution  exempts  the  home- 
stead of  a  debtor,  if  he  or  she  is  the  "head  of  a  family,  or  person  having  a 
mother  or  father  or  a  person  or  persons  dependent  on  him  or  her  for  sup- 
port." 1  The  words  quoted  mean  persons  dependent  upon  the  debtor  for 
actual  and  necessary  support,  and  not  persons  who  are  able  to  earn  a  living, 
and  they  must  also  have  some  legal  or  natural  claim  upon  him  for  support.* 

b.  Mere  Natural  or  Moral  Obligation  to  Support.  —  A  few  of  the 
courts  have  held,  or  have  said,  that  there  must  be  a  legal  obligation  to  sup- 
port on  the  part  of  a  person  to  constitute  him  the  head  of  a  family,  as  in  the 
case  of  the  relation  of  husband  and  wife  or  parent  and  child.3  Most  courts, 
however,  have  repudiated  this  view,  and  the  overwhelming  weight  of  authority 
is  in  favor  of  the  doctrine  that  a  mere  moral  or  natural  obligation  to  support 
and  a  condition  of  dependence  and  actual  support  are  sufficient.4 

Particular  Cases  —  In  General.  —  In  accordance  with  the  latter  doctrine,  the 
courts,  under  statutes  exempting  the  homestead  of  a  family,  or  of  the  head  of 


support,  is  not  entitled  to  a  homestead  as  the 
head  of  a  family.  Robinson  v.  Turner.  14  Ky. 
L.  Rep.  79. 

An  Aged  "Widower  Living  in  the  Family  of  a 
Married  Son,  the  father  not  contributing  10  the 
support  of  the  family,  for  which  the  son  pro- 
vides, is  not  the  head  of  a  family,  though  the 
house  in  which  the  family  resides  and  which 
the  son  built  and  has  long  used  as  a  residence 
is  upon  the  father's  land.  Powers  v.  Sample, 
,  72  Miss.  187. 

An  Unmarried  Son  with  Whom  His  Father  Re- 
sides for  a  portion  of  his  time,  the  father  being 
independent,  is  not  the  head  of  a  family. 
Harbison  v.  Vaughan,  42  Ark.  539. 

An  Uncle  with  Whom  Live  Two  Nephews  not 
dependent  on  him  for  support  is  not  the  head 
of  a  family.  Harbison  v.  Vaughan,  42  Ark. 
539- 

1.  Homestead  Exemption  in  Louisiana.  —  Const. 
1898,  art.  244.  And  see  Const.  1879,  art-  2Iy» 
Voorhi-s's  Rev.  Laws  La.  (1882),  §  1691;  Gar- 
land's Re  /.  Code  Prac.  La.  (1894),  §  645. 

2.  "Persons  Dependent." — Decuir  v.  Benker, 
33  La.  Ann.  320;  Galligar  v.  Payne,  34  La. 
Ann.  1057. 

Adult  Daughters.  —  The  statute,  it  has  been 
held,  docs  not  apply  to  a  woman  who  has  liv- 
ing with  her  healthy,  robust,  adult  daughters, 
particularly  where  they  work  about  the  place, 
and  for  others,  so  as  to  earn  their  own  living. 
Decuir  v.  Benker,  33  La.  Ann.  320. 

But  Minor  Children  who  do  not  own  property 
sufficient  to  maintain  them  are  "  persons  de- 
pendent "  within  the  meaning  of  the  law, 
though  they  work  and  partly  earn  their  own 
living.    Woods  v.  Perkins,  43  La.  Ann.  347. 

Second  Marriage.  —  A  man  who  is  married  the 
second  time  and  has  a  wife  and  dependent 
children,  whom  he  supports,  is  entitled  to  a 
homestead,  though  the  children  of  his  first 
marriage  may  have  grown  up  and  may  be  no 
longer  dependent.  See  Hebcrt  v.  Mayer,  47 
La.  Ann.  563,  48  La.  Ann.  938. 

3.  Legal  Obligation  Essential. —  In  re  Lamb- 
son,  2  Hughes  (U.  S.)  233;  In  re  Taylor, 
3  Nat.  Bankr.  Reg.  157,  23  Fed.  Cas.  No. 
'3.775;  Dendy  v.  Gamble,  64  Ga.  528;  White- 
head v.  Nickclson,  48  Tex.  517.  But  see  the 
Georgia  and  Texas  cases  referred  to  in  the  note 
following.  See  the  title  Exemptions  (FROM 
Execution),  vol.  12,  p.  91. 


4.  Either  Legal  or  Natural  Obligation  Sufficient 

—  United  States.  —  Bailey  v.  Comings,  16  Nat. 
Bankr.  Reg.  382,  2  Fed.  Cas.  No.  733. 

California.  —  Ellis  v.  White,  47  Cal.  73. 

Georgia.  —  Holloway  v.  Holloway,  86  Ga. 
576,  22  Am.  St.  Rep.  484,  citing  7  Am.  and 
Eng.  Encyc.  of  Law  (isi  ed.)  804. 

Illinois.  —  Holnback  v.  Wilson,  159  111.  148. 

Iowa.  —  Parsons  v.  Livingston,  11  Iowa  104, 
77  Am.  Dec.  135;  Tyson  v.  Reynolds,  52  Iowa 
431;  Arnold  v.  Waltz,  53  Iowa  706,36  Am. 
Rep.  248. 

Kentucky.  —  Bosquett  v.  Hall,  90  Ky.  566, 
29  Am.  St.  Kep.  404;  Bell  v.  Keach,  80  Ky. 
42,  3  Ky.  L.  Rep.  520,  653;  Riley  v.  Smith,  g 
Ky.  L.  Rep.  615;  Doolin  v.  Dugan,  12  Ky.  L. 
Rep.  749;  Ross  v.  Sweeney,  12  Ky.  L.  Rep. 
861,  (Ky.  1891)  15  S.  W.  Rep.  357;  Scholl  v. 
Laurenz,  13  Ky.  L.  Rep.  971,  14  Ky.  L.  Rep. 
228;  Brooks  v.  Collins,  11  Bush  (Ky.)  622. 

Missouri.  —  Wade  v.  Jones,  20  Mo.  75,  61 
Am.  Dec.  584;  State  v.  Kane,  42  Mo.  App. 
253;  Versailles  Bank  v.  Guthrey,  127  Mo.  189, 
48  Am.  St.  Rep.  621. 

South  Carolina.  —  Moyer  v.  Drummond,  32 
S.  Car.  165,  17  Am.  St.  Rep.  850  [citing  7  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  804,  note 
2];  Chamberlain  v.  Brown,  33  S.  Car.  597; 
Wagener  v.  Parroit,  51  S.  Car.  489;  Scott  v. 
Mosely,  54  S.  Car.  375. 

Tennessee.  —  Ex  p.  Brien,  2  Tenn.  Ch.  33. 

Texas.  —  Taylor  v.  Boulware,  17  Tex.  74, 
67  Am.  Dec.  642;  Roco  7'.  Green,  50  Tex.  483; 
Wolfe  v.  Buckley,  52  Tex.  641;  Lane  v.  Phil- 
ips, 69  Tex.  240,  5  Am.  St.  Rep.  41 ;  Barry  v. 
Hale,  2  Tex.  Civ.  App.  668;  Smith  v.  Wright, 
13  Tex.  Civ.  App.  480;  Mullins  v.  Lookc,  8 
Tex.  Civ.  App.  138.  But  see  Whitehead  v. 
Nickelson,  48  Tex.  517. 

In  Georgia  several  earlier  decisions  announce 
that  a  legal  obligation  to  support  is  essential. 
Dendy  v.  Gamble,  64  Ga.  528;  Calhoun  v.  Mc- 
Lendon,  42  Ga.  405.  See  also  Marsh  v. 
Lazcnby,  41  Ga.  153,  a  decision  seemingly 
founded  on  this  rule,  which  is  reconcilable 
with  the  facts  of  the  case,  in  view  of  a  statute 
imposing  upon  a  son  a  legal  duty  to  support 
an  indigent  parent.  Blackwell  ?•.  B  rough  ton, 
56  Ga.  390,  is,  however,  in  accord  with  the 
later  Georgia  case  cited  above  in  this  note, 
upholding  the  sufficiency  of  a  moral  obliga- 
tion. 
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a  family,  or  of  a  person  having  a  family,  have  sustained  claims  of  homestead 
exemption  by  a  widow  who  had  no  children  of  her  own,  but  who  had  the  care 
and  maintenance  of  orphan  children  of  a  sister  of  her  deceased  husband; 1  by 
a  widow  caring  for  and  supporting  the  minor  children  of  her  deceased  husband 
by  a  former  wife;2  by  a  woman  having  a  grandchild  or  grandchildren  living 
with  her  and  supported  by  her;  3  and  by  an  unmarried  man  or  widower  main- 
taining an  indigent  and  dependent  father,  mother,  brother,  or  sisters.4  The 
same  is  true  of  an  unmarried  woman.5  Other  decisions  will  be  found  in  the 
note  below.6 

c.  Good  Faith.  —  When  a  person  claims  a  homestead  as  the  head  of  a 
family,  or  as  having  a  family,  because  of  the  fact  that  he  has  persons  other 
than  a  wife  or  children  living  with  him  and  dependent  upon  him  for  support,  it 
must  appear  that  they  are  legitimately  members  of  his  family,  or,  in  other 
words,  that  they  were  brought  into  his  household  in  good  faith,  and  not  merely 
for  the  purpose  of  avoiding  payment  of  his  debts.7 

d.  Failure  to  Support  Family.  —  If  a  man  occupies  his  land  as  a  home 
with  his  wife  and  children  he  is  the  head  of  a  family,  notwithstanding  the  fact 
that  he  does  not  work  and  contribute  to  the  support  of  the  family.8 

e.  Adopted  Children.  —  It  has  been  held  that  mere  adoption  of 
another's  child  by  a  person  does  not  make  such  person  the  head  of  a  family 
within  the  meaning  of  the  homestead  law,  in  the  absence  of  a  statute  making 


1.  Widow  with  Orphan  Nieces  and  Stepnieces.  — 

Ex  p.  Brien,  2  Tenn.  Ch.  33.  See  also  Fant  v. 
Gist,  36  S.  Car.  576,  where  a  widower  had  liv- 
ing with  him  and  supported  an  orphaned  step- 
niece. 

So  a  Single  Woman  who  has  taken  to  live  with 
her  and  supporls  two  minor  children  of  her 
deceased  sister  at  the  latter's  request.  Arnold 
v.  Waltz,  53  Iowa  706,  36  Am.  Rep.  248. 

2.  Widow  and  Stepchildren. —  Holloway  v. 
Holloivay,  86  Ga.  576,  22  Am.  St.  Rep.  484. 

3.  Grandmother  and  Grandson.  —  Smith  v. 
Wright,  13  Tex.  Civ.  App.  480. 

Grandchildren  Not  Orphaned.  —  I  n  a  Kentucky 
case  it  was  held  that  a  widow  who  had  living 
with  her  and  supported  a  son  and  his  wife  and 
minor  children  was  entitled  to  a  homestead  as 
a  housekeeper  having  a  family,  on  the  ground 
that  she  was  under  a  natural  and  moral  duty 
to  support  the  grandchildren.  Riley  v.  Smith, 
9  Ky.  L.  Rep.  615. 

4.  Man  Supporting  Indigent  Father,  Mother, 
Brother,  or  Sister.  —  Marsh  v.  Lazenby,  41  Ga. 
153;  Parsons  v.  Livingston,  11  Iowa  104,  77  Am. 
Dec.  135;  State  v.  Kane,  42  Mo.  App.  253; 
Moyer  v.  Drummond,  32  S.  Car.  165,  17  Am.  St. 
Rep.  850;  Barry  v.  Hale,  2  Tex.  Civ.  App.  668. 
And  see  the  dictum  in  Bell  v.  Keach,  80  Ky. 
42,  3  Ky.  L.  Rep.  520,  653. 

A  Man  Supporting  His  Widowed  Sister  and  Her 
Children  was  held  in  Dendy  v.  Gamble,  64  Ga. 
523,  not  to  be  entitled  to  a  homestead  as  the 
head  of  a  family.  But  this  case  cannot  now 
be  sustained,  even  in  Georgia,  unless  the  sister 
and  her  children  were  independent.  See  the 
Georgia  cases  referred  to  in  the  fourth  note 
preceding. 

5.  An  Unmarried  Woman  Supporting  a  Depend- 
ent Invalid  Sister  has  been  held  to  be  the  head 
of  a  family.  Chamberlain  v.  Brown,  33  S. 
Car.  597- 

6.  A  Father  and  His  Adult  Daughter  who  sup- 
ported herself  by  teaching  school,  and  when 
residing  with  him  performed  household  duties 


in  compensation  for  her  board,  have  been  held 
to  constitute  a  family.  Doolin  v.  Dugan,  12 
Ky.  L.  Rep.  749. 

A  father  residing  on  his  own  land  with  an 
adult  son  and  daughter,  both  of  whom  worked 
for  him  without  wages,  has  been  held  to  be 
the  head  of  a  family.  Versailles  Bank  v. 
Guthrey,  127  Mo.  189,  48  Am.  St.  Rep.  621. 
See  also  Rollings  v.  Evans,  23  S.  Car.  316. 
Compare  Powers  v.  Sample,  72  Miss.  187; 
Trammell  v.  Neal,  1  Tex.  Unrep.  Cas.  51. 

Widow  and  Adult  Children. —  In  Kentucky  a 
widow  occupying  a  homestead,  but  having 
two  adult  children  living  with  her,  was  held  to 
be  a  housekeeper  having  a  family.  Brooks  v. 
Collins,  11  Bush  (Ky.)  622. 

A  Father  and  His  Widowed  Daughter  and  Her 
Children  constitute  a  family,  and  the  father  is 
entitled  to  claim  a  homestead  as  the  head  of  a 
family,  or  as  a  housekeeper  having  a  family. 
Blackwell  v.  Broughton,  56  Ga.  390;  Ross  t/. 
Sweeney,  12  Ky.  L.  Rep.  .861,  (Ky.  1891)  15  S. 
W.  Rep.  357;  Louisville  Banking  Co.  v.  An« 
derson,  (Ky.  1898)  44  S.  W.  Rep.  636. 

Daughter  Abandoned  by  Husband.  —  The  same 
would  be  true  cf  a  father  who  has  living  with 
him  and  supports  an  adult  daughter  aban- 
doned by  her  husband.  See  a  dictum  in 
Louisville  Banking  Co.  v.  Anderson,  (Ky. 
1898)  44  S.  W.  Rep.  636. 

A  Widow  Living  with  Dependent  Grandchildren, 
of  Her  Deceased  Husband  by  a  Former  Wife  has 
been  held  to  be  the  head  of  a  family.  Wolfe 
v.  Buckley,  52  Tex.  641. 

A  Widower  Living  with  a  Dependent  Mother- 
in-law  has  been  held  lo  be  a  housekeeper  with 
a  family  within  the  meaning  of  the  Kentucky 
homestead  laws.  Scholl  v.  Laurenz,  13  Ky. 
L.  Rep.  971,  14  Ky.  L.  Rep,  228. 

7.  Question  of  Good  Faith.  —  Blackwell  v. 
Broughton,  56  Ga.  390. 

8.  Nonsupport  of  Family  by  Husband.  —  Barry 
v.  Western  Assur.  Co.,  19  Mont.  571,  61  Am. 
St.  Rep.  530. 
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such  adoption  binding  and  imposing  the  duties  and  obligations  of  a  parent; 1 
but  there  are  some  decisions  to  the  contrary.8  The  contrary  is  certainly  the 
rule  where  there  has  been  a  regular  and  formal  statutory  adoption  and  the 
statute  gives  the  adopted  child  the  same  rights  and  status  as  a  child  of 
the  blood.3 

/.  Illegitimate  Children. — The  fact  that  a  child  who  is  living  with 
and  supported  by  his  or  her  parent  is  illegitimate  does  not  make  the  parent 
any  the  less  the  head  of  a  family  within  the  meaning  of  the  homestead  law.4 

g.  Mere  Contract  Relation.  —  The  family  relation  is  a  relation  of 
status,  and  not  merely  of  contract,  and  it  may  be  regarded  as  settled  that  a 
collection  of  persons  who  sustain  a  mere  contract  relation  towards  each  other 
is  not  a  family,  though  the  persons  may  live  together  and  be  under  one  head.* 

Master  and  Servant.  —  For  example,  a  man  or  woman  who  lives  in  a  house 
with  servants  only,  having  no  relative  or  other  person  dependent  upon  him  or 
her,  is  not  the  head  of  a  family  so  as  to  be  entitled  to  claim  a  homestead 
exemption.6 

Persons  Keeping  Boarders.  —  Nor  is  a  person  who  keeps  a  boarding  house  the 
head  of  a  family,  where  there  are  no  other  persons  besides  the  boarders,  that 
is,  no  other  persons  dependent  upon  him  or  her  for  support.7 

4.  Living  Together  and  Keeping  House  — a.  In  General.  —  In  a  number  of 
cases  it  has  been  held  that  to  constitute  a  family  within  the  meaning  of  the 
homestead  exemption  laws  there  must  be  at  least  a  collection  of  persons  living 
together  in  one  house,  and  under  one  head,  and  that  a  homestead  allowed  to 
the  head  of  a  family,  or  a  householder  having  a  family,  cannot  be  claimed  by 
a  person  who  does  not  maintain  a  home  and  live  with  those  who  are  depend- 
ent upon  him,  though  he  may  support  them  by  his  contributions.8  This 
would  seem  clearly  to  be  the  proper  view,  but  there  are  decisions  to  the  con- 


1.  Adoption  of  Children.  —  In  re  Lambson,  2 
Hughes  (U.  S.)  233,  14  Fed.  Cas.  No.  8,029. 
See  also  In  re  Summers,  3  Nat.  Bankr.  Reg. 
84,  23  Fed.  Cas.  No.  13,604;  National  Bank  v. 
Slavin,  1  Ky.  L.  Rep.  315;  Mullins  v.  Looke, 
8  Tex.  Civ.  App.  138. 

2.  Fant  v.  Gist,  36  S.  Car.  576;  Wagener  v 
Parrott,  51  S.  Car.  489. 

3.  Cofer  v.  Scroggins,  98  Ala  342,  39  Am. 
St.  Rep.  54. 

4.  Illegitimate  Children.  —  Ellis  v.  White,  47 
Cal.  73;  Bill  v.  Keach,  80  Ky.  42.  3  Ky.  L. 
Rep.  520,  653;  Lane  v.  Philips,  69  Tex.  240,  5 
Am.  St.  Rep.  41.  And  see  Bosquett  v.  Hall, 
90  Ky.  566,  29  Am.  St.  Rep.  404. 

5.  Mere  Contract  Relation  Not  Enough.  —  In  re 
Summers,  3  Nat.  Bankr.  Reg.  84,  23  Fed.  Cas. 
No.  13,604:  Bailey  v.  Comings,  16  Nat.  Bankr. 
Reg.  382,  2  Fed.  Cas.  No.  733;  Holnback  v. 
Wilson,  159  Hi.  148;  Whalen  v.  Cadman,  11 
Iowa  226;  Ellis  v.  Davis,  90  Ky.  183,  11  Ky. 
L.  Rep.  893;  Roco  z>.  Green,  50  Tex.  483.  See 
the  title  Exemptions  (from  Execution),  vol. 
12,  p.  92. 

6.  Servants  —  United  States.  —  In  re  Lam  bson, 
2  Hughes  (U.  S.)  233.  14  Fed.  Cas.  No.  8.029; 
In  re  Summers,  3  Nat.  Bankr.  Reg.  84,  23  Fed. 
Cas.  No.  13,604.  Compare  In  re  Taylor,  3  Nal. 
Bankr.  Reg.  157,  23  Fed.  Cas.  No.  13,775. 

Alabama.  — Cochran  v.  Miller,  74  Ala.  50. 
Arkansas.  —  Harbison  v.  Vaughan,  42  Ark. 
539 

Georgia.  —  Calhoun  v.  McLcndon,  42  Ga.  405. 

Kentucky.  —  Ellis  v.  Davis,  90  Ky.  183,  11 
Ky.  L.  Rep.  893. 

Missouri.  —  Murdock  v.  Dalby,  13  Mo.  App. 
4i- 
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South  Carolina.  —  Garaty  v.  Du  Bose,  5  S. 
Car.  493. 

Texas.  —  Howard  v.  Marshall,  48  Tex.  471, 
disapproving  a  dictum  in  Wilson  v.  Cochran,  31 
Tex.  680,  98  Am.  Dec.  553;  Whitehead  v. 
Nickelson,  48  Tex.  530;  Roco  v.  Green,  50 
Tex.  483. 

Virginia.  —  Calhoun  v.  Williams,  32  Gratt. 
(Va.)  18,  34  Am.  Rep.  759. 

See  the  title  Exemptions  (from  Execution). 
vol.  12,  p.  92. 

Apprentices.  —  In  the  case  of  In  re  Sum- 
mers, 3  Nat.  Bankr.  Reg.  84,  23  Fed.  Cas.  No. 
13,604.  it  was  held  that  the  fact  that  an  unmar- 
ried man  had  orphan  children  bound  to  him 
under  the  apprentice  laws  of  Texas,  and  con- 
ducted a  household,  did  not  entitle  him  to  a 
homestead  as  the  head  of  a  family. 

Housekeeper. —  A  person  whose  family  con- 
sists only  of  himself  and  a  housekeeper  is  not 
a  housekeeper  "  with  a  family  "  within  the 
meaning  of  the  homestead  law  of  Kentucky, 
and  is  not  entitled  to  a  homestead  in  his  own 
right.  Ellis  v.  Davis,  90  Ky.  183,  11  Ky.  L. 
Rep.  893. 

7.  Boarders.  —  Whitehead  v.  Nickelson,  48 
Tex.  530;  Roco  v.  Green,  50  Tex.  483.  See 
the  title  Exemptions  (from  Execution),  vol. 
12,  p.  92. 

8.  Living  Together  and  Keeping  House  —  View 
that  This  Is  Necessary. — Jones  v.  Griy,  3 
Woods  (U.  S.)  494,  13  Fed.  Cas.  No.  7,463; 
Rock  71.  Haas,  1 10  111.  528;  Linton  v.  Crosby, 
56  Iowa  386,  41  Am.  Rep.  107;  Ridcnour-Buker 
Grocery  Co.  v.  Monroe,  142  Mo.  165. 

Sec  the  title  Exemptions  (from  Execution), 
vol.  12,  p.  93. 
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trary  in  some  states,  under  the  personal  property  exemption  laws.1 

b.  Cohabitation  of  Husband  and  Wife. — Where  an  owner  of  land 
occupies  it  as  a  residence  with  his  wife  and  children,  he  is  none  the  less  the 
head  of  a  family,  so  as  to  be  entitled  to  claim  the  land  as  his  homestead, 
because  of  the  fact  that  he  is  on  bad  terms  with  his  wife  and  does  not  cohabit 
with  her.2 

c.  Removal  of  Husband.  —  Where  a  man  owns  land  and  resides  thereon 
with  his  wife  and  family,  the  fact  that  he  leaves  home  from  time  to  time, 
because  of  difficulties  with  his  wife,  or  for  any  other  reason,  does  not  deprive 
him  of  his  status  as  the  head  of  a  family.3 

d.  Lease  of  Homestead.  —  The  owner  of  a  house  does  not  cease  to  be 
the  head  of  a  family  because  he  has  rented  the  house  and  farm  to  a  tenant, 
and  the  tenant  lives  therein  with  his  family,  when  the  owner  also  lives  there.4 

5.  Widowers  and  Widows.  —  A  widower  or  widow  may  clearly  claim  the 
benefit  of  the  homestead  exemption  laws  in  those  jurisdictions  in  which  the 
right  of  exemption  is  given  to  every  resident  of  the  state,  without  requiring 
that  there  shall  be  any  family.5  And  even  when  a  family  is  required,  they 
may  be  within  the  law.  It  is  not  necessary,  to  constitute  a  family,  that  there 
shall  be  husband  and  wife.  A  widower  having  a  child  or  children,  or,  in  most 
jurisdictions,  other  relatives,  dependent  upon  him,  may  be  the  head  of  a 
family.6  And  the  same  is  true  of  a  widow  having  a  child  or  children  depend- 
ent upon  her.T  In  most  states,  however,  neither  a  widower  nor  a  widow  can 
claim  a  homestead  as  the  head  of  a  family  unless  he  or  she  has  a  child  or  some 
other  relative  dependent  upon  him  or  her  for  support.8    The  effect  of  ceasing 


A  man  cannot  claim  a  homestead  under  the 
Kansas  statute  which  exempts  premises  "  oc- 
cupied as  a  residence  by  the  family  of  the 
owner,"  where  he  lives  alone  on  the  land,  and 
his  wife  and  children  reside  in  another  state, 
and  he  has  no  intention  of  bringing  them  into 
the  state.    Farlin  v.  Sook,  26  Kan.  397. 

1.  Living  Together  Not  Necessary.  —  See  the 
title  Exemptions  (from  Execution),  vol.  12, 
p.  93- 

Separation  of  Family  After  Acquisition  of  Home- 
stead. —  See  injra,  this  section,  Termination  of 
Status. 

2.  Cohabitation  of  Husband  and  Wife.  —  Barry 
v.  Western  Assur.  Co.,  19  Mont.  571,  61  Am. 
St.  Rep.  530,  holding,  also,  that  in  such  a 
case,  though  the  husband  contributes  nothing 
to  the  family  suppori,  the  wife  cannot  claim 
a  homestead  as  the  head  of  the  family. 

3.  Removal  of  Husband.  —  Carrington  v. 
Herrin,  4  Bush  (Ky.)  624.  And  see  infra,  this 
title.  Waiver,  Forfeiture,  Abandonment,  and 
Estoppel. 

4.  Effect  of  Lease.  —  Brown  v.  Brown,  68  Mo. 
388.  And  see  infra,  this  title,  Waiver, 
Forfeiture,  Abandonment,  and  Estoppel. 

5.  Widowers  and  Widows.  —  See  supra,  this 
section,  In  General —  Necessity  for  Family. 

6.  Widower  Head  of  Family  —  Illinois.  — 
Holnback  v.  Wilson,  159  111.  149. 

Iowa.  —  Parsons  v.  Livingston,  11  Iowa  104, 
77  Am.  Dec.  135;  Tyson  v.  Reynolds,  52  Iowa 
431- 

Kentucky.  —  Riley  v.  Smith,  9  Ky.  L.  Rep. 
615;  Ross  v.  Sweeney,  12  Ky.  L.  Rep.  861, 
(Ky.  1891)  15  S.  W.  Rep.  357:  Scholl  v.  Lau- 
renz,  13  Ky.  L.  Rep.  971,  14  Ky.  L.  Rep.  228. 

Missouri.  —  Versailles  Bank  v.  Guthrey,  127 
Mo.  189.  48  Am.  St.  Rep.  621. 

New  Hampshire.  —  Barney  v.  Leeds,  51  N. 
H.  263. 
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South  Carolina.  —  Myers  v.  Ham,  20  S.  Car. 
522;  Fant  v.  Gist,  36  S.  Car.  576;  Wagener  v. 
Parrott,  51  S.  Car.  489. 

Tennessee.  —  Flannegan  v.  Stifel,  3  Tenn. 
Ch.  465. 

See  the  title  Exemptions  (from  Execution), 
vol.  12,  p.  94. 

7.  Widows  with  Children  or    Dependents  — 

Idaho.  —  Coughanour  v.  Hoffman,  2  Idaho  267. 

Iowa.  —  Whalen  v.  Cadman,  11  Iowa  226. 

Kentucky.  —  Brooks  v.  Collins,  11  Bush 
(Ky.)  622. 

Tennessee.  —  Bachman  v.  Crawford,  3 
Humph.  (Tenn.)  213,  39  Am.  Dec.  163;  Exp. 
Brien,  2  Tenn.  Ch.  33. 

Texas.  —  Wolfe  v.  Buckley,  52  Tex.  641; 
Smith  v.  Wright,  13  Tex.  Civ.  App.  480. 

And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  94. 

8.  Widower  or  Widow  Without  Children  or  De- 
pendents—  Georgia.  —  Kidd  v.  Lester,  46  Ga. 
231. 

Illinois.  —  Rock  v.  Haas,  110  111.  528;  Holn- 
back v.  Wilson,  159  111.  148. 

Kentucky.  —  Ellis  v.  Davis,  90  Ky.  183; 
Carter  v.  Adams,  9  Ky.  L.  Rep.  91:  Louisville 
Banking  Co.  v.  Anderson,  (Ky.  1898)  44  S.  W. 
Rep.  636. 

Mississippi.  —  Hill  v.  Franklin,  54  Miss.  632; 
Powers  v.  Sample,  72  Miss.  187. 

Missouri.  —  Murdock  v.  Dalby,  13  Mo. 
App.  41. 

Texas.  —  Whitehead  v.  Nickelson,  48  Tex. 
517. 

See  the  title  Exemptions  (from  Execution), 
vol.  12,  p.  94. 

Contrary  Decisions.  —  There  are  some  decisions 
to  the  contrary,  or  apparently  so.  Thus  in 
Missouri  it  was  held  that  a  widow  who  was 
without  children,  but  who  continuously  re- 
sided at  the  homestead,  keeping  house  with 
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to  be  the  head  of  a  family  after  the  homestead  right  has  attached  is  elsewhere 
considered. 1 

Express  Statutory  Provision.  —  In  many  states  there  are  statutes  which  expressly 
protect  the  homestead  for  the  benefit  of  the  surviving  wife  or  husband.2 

6.  Unmarried  Persons.  —  An  Unmarried  Man  may  claim  the  benefit  of  home- 
stead exemption  laws  which  do  not  require  a  family.3  And  under  statutes 
restricting  the  right  to  the  head  of  a  family  or  to  a  householder  having  a 
family,  although  he  is  not  entitled  to  a  homestead  exemption  if  there  is  no 
one  who  is  dependent  upon  him,  and  whom  he  is  either  legally  or  naturally 
bound  to  support,4  yet  it  is  otherwise  if  he  maintains  a  home  and  supports 
persons  who  are  dependent  upon  him,  and  whom  he  is  under  such  a  duty  to 
support,  as  a  father,  mother,  sister,  illegitimate  child,  or  the  like.5 

Unmarried  Woman.  —  The  same  is  true  of  an  unmarried  woman.  She  is  not 
entitled  to  a  homestead  as  the  head  of  a  family,  if  she  has  no  person  living 
with  her  who  is  dependent  upon  her  for  support  and  whom  she  is  under  a  legal 
or  natural  duty  to  support.6  But  a  woman,  though  unmarried,  is  the  head  of 
a  family  if  she  has  living  with  her  and  supports  such  a  person,  as  a  mother,  an 


her  brother,  was  the  head  of  a  family.  Leake 
v.  King,  85  Mo.  413.  See  also  Bradley  v. 
Rodelsperger,  3  S.  Car.  226;  Hesnard  v. 
Plunkett,  6  S.  Dak.  73.  Compare  with  the  last 
case  McCanna  v.  Anderson,  6  N.  Dak.  484. 

In  Vermont,  a  widower  with  no  family  but 
a  servant  has  been  held  a  "  housekeeper  "  en- 
tilled  to  a  homestead.  Pierce  v.  Kusic,  56 
Vt.  418. 

1.  Termination  of  Status.  —  See  infra,  this 
section,  Termination  of  Status. 

2.  Express    Statutory    Provision  —  Surviving 

Spouse.  —  See  infra,  this  title.  Rights  of  Sur 
viving  Spouse  and  Children. 

The  Ohio  Statute  (Bates's  Annot.  Stat.  Ohio, 
'897.  §  5435)  gives  a  homestead  to  "  husband 
and  wife  living  together,  a  widow  or  a  widower 
living  wiih  an  unmarried  daughter  or  unmar- 
ried minor  son."  This  statute  is  to  be  read  as 
if  there  werea  comma  after  "widow,"  and  the 
words  following"  widower"  limit  that  word 
alone.    Allen  v.  Russell,  39  Ohio  St.  336. 

A  widower  whose  family  consists  only  of  an 
adult  unmarried  daughter  is  within  the  benefit 
of  the  statute;  the  son  only  is  required  to  be 
a  minor.  Boettger  v.  Fischer,  9  Cine.  L  Bui. 
337,  8  Ohio  Dec.  (Reprint)  776. 

A  divorced  man  living  with  an  unmarried 
minor  son  was  held  to  be  a  widower  within 
the  meaning  of  the  statute.  Kunklet'.  Reeser, 
(Prob.  Ct.)  5  Ohio  N.  P.  401. 

Under  the  Former  California  Statute  it  was  held 
that  where  a  widower  with  minor  chidren,  re- 
siding on  a  tract  of  land,  declared  a  homestead 
thereon,  the  homestead  ceased  upon  the  chil- 
dren becoming  of  age.  Santa  Cruz  Bank  v. 
Cooper,  56  Cal.  339.  Perhaps  llie  same  con- 
struction applies  to  the  present  statute,  Civ. 
Code  Cal.,  §  1261. 

8.  Unmarried  Men.  —  See  supra,  this  section, 
In  General  —  Necessity  for  Family. 

4.  Statutes  Requiring  Family  —  Unmarriod  Man 
Without  Dependents —  United  States.— -In  >e 
Lambson,  2  Hughes  (U.  S.)  233,  14  Fed.  Cas. 
No.  8,029;  f"  '"'Summers,  3  Nat.  Bankr.  Reg. 
84,  23  Fed.  Cat*.  No.  13,604. 

Alabama.  —  Cochran  v.  Miller,  74  Ala.  50. 

Arkansas.  —  Harbison  v.  Vaughan,  42  Ark. 
539- 


Georgia.  —  Calhoun  v.  McLendon,  42  Ga. 
405. 

Illinois.  —  Rock  v.  Haas,  no  111.  528. 

Massachusetts.  —  Wood  worth  v.  Comstock,  to 
Allen  (Mass.)  425. 

North  Dakota.  —  McCanna  v.  Anderson,  6 
N.  Dak.  482. 

South  Carolina.  —  Garaty  v.  Du  Bose.  5  S. 
Car.  493. 

Texas.  —  Stanley  v.  Greenwood,  24  Tex.  224, 

76  Am.  Dec.  106;  Wilson  v.  Cochran,  31  Tex. 
677,  98  Am.  Dec.  553;  Mullins  v.  Looke,  8 
Tex.  Civ.  App.  138. 

Virginia.  —  Calhoun  v.  Williams,  32  Gratt. 
(Va.)  18,  34  Am.  Rep.  759. 

And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  97. 

With  the  North  Dakota  case  cited  compare  the 
South  Dakota  case  of  Hesnard  v.  Plunkett,  6 
S.  Dak.  73.  decided  under  a  similar  statute. 

5.  Unmarried  Man  Supporting  Dependents — 
United  States.  —  Bailey  v.  Comings,  16  Nat. 
Bankr.  Reg.  382,  2  Fed.  Cas.  No.  733. 

California.  —  Revalk  v.  Kraemer,  8  Cal.  66, 
68  Am.  Dec.  304. 

Georgia.  —  Marsh  v.  Lazenby,  41  Ga.  153. 

Illinois.  —  Holnback  v.  Wilson,  159  111.  148; 
Wike  v.  Garner,  179  111.  257. 

Iowa.  —  Parsons  v.  Livingston,  n  Iowa  104, 

77  Am.  Dec.  135;  Whalen  v.  Cadman,  n  Iowa 
226. 

Kentucky.  —  Bell  v.  Keach,  80  Ky.  42,  3  Ky. 
L.  Rep.  520,  653. 

Missouri.  —  State  v.  Kane,  42  Mo.  App.  253. 

South  Carolina.  —  Moyer  v.  Drummond,  32 
S.  Car.  165,  17  Am.  St.  Rep.  850  [citing  7  Am. 
and  Eng.  Encyc.  OF  LA\v(ist  ed.)8o4,  note  2]; 
Scott  t.  Moscly,  54  S.  Car.  375. 

Tennessee.  —  Ex  p.  Brien,  2  Tenn.  Ch.  33. 

Texas.  —  Lane  v.  Philips,  69 Tex,  240,  5  Am. 
St.  Rep.  41. 

And  sec  the  title  Exemptions  (prom  Execu- 
tion), vol.  12,  p.  97. 

6.  Unmarried  Women  Without  Dependents.  — 
Robinson  v.  Turner,  14  Ky.  L.  Rep.  79;  Wood- 
worth  v.  Comstock,  10  Allen  (Mass.)  425; 
Ridenour-Baker  Grocery  Co.  v.  Monroe,  14a 
Mo.  165.  See  the  title  Exemptions  (from  Ex- 
ecution), vol.  12,  p.  97. 
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illegitimate  minor  child,  etc.1 

7.  Time  of  Acquiring  Status  —  a.  In  General.  — When  a  statute  allows  a 
homestead  exemption  to  every  head  of  a  family  residing  in  the  state,  or  every 
householder,  etc.,  a  person  to  be  entitled  to  the  benefit  of  the  statute  need 
not  have  been  the  head  of  a  family,  or  a  householder,  at  the  time  of  contract- 
ing the  debt  as  against  which  he  claims  a  homestead,  but  it  is  sufficient  if  he 
has  acquired  such  a  status  at  the  time  when  the  property  is  levied  upon  and 
claimed  as  exempt,  or,  according  to  some  of  the  decisions,  at  any  time  before 
the  property  is  sold,  provided  the  creditor  has  acquired  no  fixed  lien  thereon.8 

b.  Liens  Attaching  Before  Marriage.  —  If  a  creditor  obtains  a  valid 
lien  upon  land  before  the  debtor's  marriage,  the  lien  will  not  be  divested  by 
the  subsequent  marriage  of  the  debtor  and  claim  of  the  premises  as  a  home- 
stead.3   This  principle  has  been  applied  to  the  lien  of  an  attachment.4 

c.  Judgment  Obtained  Before  Marriage.  —  It  has  been  held  that 
where  a  judgment  is  made  a  lien  on  land  when  docketed,  and  is  duly  docketed 
before  the  owner  of  the  land  acquires  the  status  of  the  head  of  a  family,  his 
subsequent  marriage  does  not  divest  the  lien  so  as  to  entitle  him  to  claim  a 
homestead  as  against  the  judgment.5  In  some  states,  however,  this  is  not 
the  rule,  but  a  homestead  exemption  may  be  claimed  by  one  who  becomes  the 
head  of  a  family  after  rendition  of  a  judgment  and  before  levy  of  an  execution 
thereon.6 

8.  Termination  of  Status  —  a.  Temporary  Separation  of  Family.  — 
Even  though  it  is  necessary  that  there  shall  be  living  together  and  keeping 
house,  in  order  to  constitute  a  family,  it  is  not  necessary  that  the  members 
shall  be  kept  together  continuously,  nor  that  the  head  of  the  family  shall 


1.  Unmarried  Woman  Supporting  Dependents. 

—  Ellis  v.  White,  47  Cal.  73;  Arnold  v.  Waltz, 
53  Iowa  706,  36  Am.  Rep.  248;  Chamberlain 
v.  Brown,  33  S.  Car.  597.  See  the  title  Exemp- 
tions (from  Execution,  vol.  12,  p.  97. 

2.  Time  of  Acquiring  Status  as  Head  of  a  Fam- 
ily —  Kentucky.  —  Bosquett  v.  Hall,  90  Ky. 
566,  29  Am.  St.  Rep.  404,  12  Ky.  L.  Rep.  433. 

Mississippi.  —  Trotter  v.  Dobbs,  38  Miss.  198. 

Nevada.  —  Walley's  Estate,  11  Nev.  260. 

South  Carolina.  —  Chafee  v.  Rainey,  21  S. 
Car.  11  [distinguishing  Pender  v.  Lancaster, 
14  S.  Car.  25,  37  Am.  Rep.  720];  Rollings  v. 
Evans,  23  S.  Car.  316;  Gray  v.  Putnam,  51  S. 
Car.  97. 

Tennessee.  —  Dye  v.  Cooke,  88  Tenn.  275,  17 
Am.  St.  Rep.  882. 

See  the  title  Exemptions  (from  Execution), 
vol.  12,  p.  98. 

Marriage  After  Levy.  —  In  Ohio  the  right  to  a 
homestead  must  exist  at  the  time  when  a  levy 
is  made,  and  a  subsequent  marriage  does  not 
entitle  the  debtor  to  the  exemption.  Nixon 
v.  Vandyke,  2  Ohio  Cir.  Ct.  63,  1  Ohio  Cir. 
Dec.  364,  reversing  15  Cine.  L.  Bui.  358,  9  Ohio 
Dec.  (Reprint)  622.  See  also  Selders  v.  Lane, 
40  Ohio  St.  345- 

In  Mississippi  the  rule  is  different,  and  the 
judgment  debtor  is  entitled  to  his  homestead 
if  he  becomes  a  householder  and  the  head  of  a 
family  before  the  sale  of  the  property.  Trot- 
ter v.  Dobbs,  38  Miss.  198. 

And  in  South  Carolina  the  same  rule  obtains. 
Chafee  v.  Rainey,  21  S.  Car.  II;  Rollings  v. 
Evans,  23  S.  Car.  316,  distinguishing  Pender  v. 
Lancaster,  14  S.  Car.  25,  37  Am.  Rep.  720,  a 
case  of  chattel  exemption. 

3.  Marriage  After  Lien  Attaches.  —  Richardson 
v.  Adler,  46  Ark.  43;  Rock  v.  Haas,  110  111. 
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528;  Selders  v.  Lane,  40  Ohio  St.  345;  Ken- 
nedy v.  Swartz,  83  Va.  704;  Wilkinson  v.  Mer- 
rill, 87  Va.  513. 

4.  Attachment  Lien.  —  To  become  the  head  of 
a  family  after  an  attachment  is  levied  on 
property  will  not  exempt  the  property  from 
sale  under  a  judgment  of  condemnation.  The 
judgment  lien  relates  to  the  levy  of  the  attach- 
ment, and  perfects  the  inchoate  charge  created 
by  the  levy,  and  cannot  be  displaced  by  any 
change  in  the  status  of  the  debtor.  Richard- 
son v.  Adler,  46  Ark.  43.  See  also  Selders  v. 
Lane,  40  Ohio  St.  345. 

5.  Judgment  Liens.  —  Rock  v.  Haas,  no  111. 
528;  Kennerly  v.  Swartz,  83  Va.  704;  Wilkin- 
son v.  Merrill,  87  Va.  513. 

A  Marriage  Between  Persons  Who  Had  Been 
Living  in  Adultery  does  not  relate  back  so  as  to 
cut  out  the  lien  of  a  prior  judgment,  although 
they  may  have  been  residing  on  the  premises 
at  the  time  when  the  judgment  was  rendered. 
Rock  v.  Haas,  no  111.  528. 

6.  Rule  Allowing  Homestead  as  Against  Judg- 
ment Rendered  Before  Marriage.  —  Trotter  v. 
Dobbs,  38  Miss.  198;  Chafee  v.  Rainey,  21  S. 
Car.  11;  Rollings  v.  Evans,  23  S.  Car.  316. 
See  also  Gray  v.  Putnam,  51  S.  Car.  97. 

Invalid  Marriage  Legalized  ab  Initio.  —  Where 
persons  of  color  had  cohabited  as  man  and 
wife,  and,  after  a  suit  was  brought  to  subject 
premises  conveyed  by  the  man  to  the  woman 
on  the  ground  that  the  conveyance  was  in 
fraud  of  his  creditors,  made  a  declaration  be- 
fore the  county  clerk,  as  provided  by  the  Ken- 
tucky statute,  it  was  held  that  the  effect  was 
the  same  as  if  they  had  been  originally  legally 
married,  and  that  the  man  could  afterwards 
claim  the  land  as  his  homestead  as  the  head 
of  a  family.    Dowd  v.  Hurley,  78  Ky.  260. 
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always  remain  at  home.  The  family  is  not  broken  up,  nor  the  head  of  the 
family  deprived  of  his  right  to  claim  homestead  exemption,  by  any  temporary 
separation  of  the  family,  either  by  the  absence  of  the  head  or  by  the  absence 
of  a  member  or  members;  and  it  can  make  no  difference  how  protracted  such 
absence  is.1 

b.  Permanent  Separation  or  Loss  of  Family.  —  in  some  states  it  has 
been  held  that  when  a  debtor  loses  his  status  as  the  head  of  a  family  by  the 
permanent  separation  of  the  family,  or  by  the  death  of  the  members,  he  also 
loses  his  right  to  a  homestead  exemption  previously  acquired,  as  the  right  is 
dependent  upon  such  a  status.2  This  was  formerly  the  rule  in  California,  but 
it  has  been  expressly  changed  by  statute.3 

Prevailing  Doctrine.  —  In  most  of  the  states  in  which  the  question  has  arisen, 
this  doctrine  has  been  repudiated,  and  it  has  been  held  that  after  a  homestead 
has  once  been  acquired,  it  is  not  lost  by  the  death  or  removal  of  the  members 
of  the  family  other  than  the  head,  but  continues  to  be  exempt  so  long  as  he 
occupies  it  as  a  home.* 

Death  or  Removal  of  Wife.  —  According  to  this  doctrine  the  death  or  permanent 
removal  of  the  wife  does  not  defeat  or  affect  the  homestead  right  of  the  hus- 
band, where  he  continues  to  occupy  the  homestead,  even  when  there  are  no 
children.3    Certainly  her  death  or  removal  does  not  affect  his  homestead  right 


1.  Temporary  Separation  Dqes  Not  Break  Up 
Family.  —  Bailey  v.  Comings,  16  Nai.  Bankr. 
Reg.  382,  2  Fed.  Cas.  No.  733;  Johnston  v. 
Turner,  29  Ark.  280;  State  v.  Finn,  8  Mo.  App. 
261.  See  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  93. 

2.  Permanent  Loss  of  Status  as  Head  of  a  Fam- 
ily —  California.  —  Revalk  v.  Kraemer,  8  Cal. 
66,  68  Am.  Dec.  304.  But  see  the  next  note, 
infra. 

Georgia.  — Johnson  v.  Little,  90  Ga.  781. 
Louisiana.  —  Denis  v.  Gayle,  40  La.  Ann. 
236. 

Mississippi.  —  Hand  v.  Winn,  52  Miss.  784; 
Hill  v.  Franklin,  54  Miss.  632. 

Ohio.  —  Cooper  v.  Cooper,  24  Ohio  St.  488. 

Where  a  debtor  moves  for  the  custody  of  a 
fund  in  the  hands  of  the  court,  in  lieu  of  a 
homestead,  the  right  to  the  fund  must  be  de- 
termined upon  the  state  of  facts  existing  at 
the  time  when  it  is  finally  disposed  of  by  the 
court;  and  if  the  debtor  has  then  ceased  to  be 
the  head  of  a  family  within  the  meaning  of 
the  homestead  exemption  act,  he  is  not  en- 
titled to  any  exemption.  Cooper  v.  Cooper,  24 
Ohio  St.  488. 

3.  Rule  in  California.  —  Thus  under  the 
former  California  statule,  it  was  held  that 
when  a  person  having  a  homestead  ceases  to 
be  the  head  of  a  family,  by  the  death  of  his 
wife  without  children,  his  right  of  homestead 
ceases.  Revalk  v.  Kraemer,  8  Cal.  66,  68  Am. 
Dec.  304.  And  see  McQuade  v.  VVhaley,  31 
Cal.  535. 

And  so  the  death  of  the  wife  after  suit 
brought  by  herself  and  husband  for  the  home- 
stead, defeated  a  recovery  by  her  husband. 
Gee  v.  Moore,  14  Cal.  472. 

Under  the  present  California  statute  (Civ. 
Code,  §  1265,  as  amended  1880)  a  homestead 
once  declared  continues  to  exist  except  as 
otherwise  provided,  though  the  debtor  to 
whom  it  was  set  apart  may  have  lost  his  status 
as  head  of  a  family.  Roth  v.  Insley,  86  Cal. 
134. 

4.  Prevailing    Doctrino    Against   Cessation  of 
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Right  —  Arkansas.  —  Stanley  v.  Snyder,  43 
Ark.  429;  Gates  v.  Steele,  48  Ark.  539. 

Illinois.  —  Bonnell  v  Smith,  53  111.  375; 
Kimbrel  v.  Willis,  97  111.  494. 

Iowa.  —  Woods  v .  Davis,  34  Iowa  264. 

Kentucky.  —  Stults  v.  Sale,  92  Ky.  5,  36  Am. 
St.  Rep.  575;  Gowdy  v.  Johnson,  (Ky.  1898)47 
S.  W.  Rep.  624. 

Massachusetts.  —  Doyle  v.  Coburn,  6  Allen 
(Mass.)  71;  Sillowav  v.  Brown,  12  Allen 
(Mass.)  30. 

Missouri.  —  Brown  v.  Brown,  6S  Mo.  388; 
Whitehead  v.  Tapp,  69  Mo.  415;  Beckmann  v. 
Meyer,  75  Mo.  333,  7  Mo.  App.  577;  Leake  v. 
King,  85  Mo.  413;  Versailles  Bank  v.  Guth- 
rey,  127  Mo.  189,  48  Am.  St.  Rep.  621. 

New  Hampshire.  —  Meader  v.  Place,  43  N. 
H.  307. 

South  Carolina.  —  See  Rollings  Evans,  23 
S.  Car.  316. 

Tennessee.  —  Webb  v.  Cowley,  5  Lea  (Tenn.) 
722. 

Texas.  —  Wood  v.  Wheeler,  7  Tex.  13;  Tay- 
lor v.  Boulware,  17  Tex.  75,  67  Am.  Dec.  642; 
Kessler  v.  Draub,  52  Tex.  575,  36  Am.  Rep. 
727;  Blum  v.  Gaines,  57  Tex.  119;  Zapp  v. 
Strohmeyer,  75  Tex.  638;  Hall  v.  Fields,  81 
Tex.  553.  Compare  Burns  v.  Jones,  37  Tex. 
50;  Whitehead  v.  Nickelson,  48  Tex.  517; 
Roco  v.  Green,  50  Tex.  483. 

Virginia.  —  Wilkinson  -■.  Merrill,  87  \'a.  513, 
overruling  on  this  point  Calhoun  v.  Williams, 
32  Gratt.  (Va.)  18,  34  Am.  Rep.  759. 

The  Homestead  Right  of  a  Widower  with  Whom 
Lives  a  Minor  Child  is  not  terminated  by  the 
majority  and  removal  of  the  child.  Barney  v. 
Leeds,  51  N.  H.  263. 

5.  Death  of  Wife  Without  Children.  —  Taylor 
v.  Boulware,  17  Tex.  74,  67  Am.  Dec.  642. 
And  see  Kimbrel  v.  Willis,  97  III.  494;  Slulis 
V.  Sale,  92  Ky.  5,  36  Am.  St.  Rep.  575;  White 
head  v.  Tapp,  og  Mo.  415. 

The  Removal  or  Desertion  of  the  Wife  has  been 
held  not  to  terminate  the  husband's  right  to  a 
homestead.     Gates   v.  Steele.  48  Ark.  539; 
Bonnell  r.  Smith,  53  111.  375;  I'ardor.  Bittorf, 
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where  there  are  children  and  he  has  the  care  and  custody  of  them.1 

Death  or  Removal  of  Wife  and  Children.  —  Most  of  the  courts  have  also  held  that 
the  homestead  exemption  acquired  by  the  head  of  a  family  is  not  defeated  by 
the  death  or  removal  of  both  the  wife  and  the  children,  if  the  head  of  the 
family  continues  to  reside  thereon.2 

c.  rEMPORARY  LOSS  OF  STATUS.  —  Perhaps  all  courts  would  hold  that 
temporary  loss  of  status  as  the  head  of  a  family  would  not  affect  the  home- 
stead right.3 

d.  Persons  Having  Care  and  Support  of  Dependent  Females.  — 
In  Georgia,  where  the  constitution  allows  a  homestead  exemption  to  any  per- 
son "  having  the  care  and  support  of  dependent  females  of  any  age,  who  is- 
not  the  head  of  a  family,"  the  right  to  exemption  ceases  when  the  females 
cease  to  be  dependent.4 

9.  Rights  of  Married  Women  —  a.  Separate  Property  —  (i)  hi  GeneraL 
—  It  is  the  general  rule  that  where  husband  and  wife  are  living  together,  the 
husband  is  the  head  of  the  family.  His  domicil  is  the  wife's  domicil,  and 
wherever  he  may  erect  a  homestead  it  is,  in  contemplation  of  the  law,  the 
homestead  of  the  husband  and  wife.5  And  for  this  reason  it  has  been  held  in 
a  number  of  cases  that  in  such  a  case,  in  the  absence  of  some  provision  in  the 
statute  clearly  allowing  it,  there  can  be  no  such  thing  as  a  homestead  of  the 
wife  as  the  "  head  of  a  family,"  even  in  her  own  property,  separate  and  apart 
from  her  husband.6 

Statutes  Allowing  to  Married  Women  Homestead  Exemption  in  Separate  Property.  —  In 
some  states,  however,  the  statutes  either  expressly  allow  a  married  woman  to 


48  Mich.  275;  Brown  v.  Brown,  68  Mo.  388; 
Whitehead  v.  Tapp,  69  Mo.  415. 

Voluntary  Separation  of  Husband  and  Wife  does 
not  destroy  the  family  relation  or  defeat  the 
homestead  exemption.  Meader  v.  Place,  43 
N.  H.  307;  Atkinson  v.  Atkinson,  40  N.  H. 
249,  77  Am.  Dec.  712. 

1.  Death  or  Removal  of  Wife  Leaving  Children. 

—  Redfern  v.  Redfern,  38  111.  509;  Byers  v. 
Byers,  21  Iowa  268;  Weber  v.  Beier,  14  Ohio 
Cir.  Ct.  277,  7  Ohio  Cir.  Dec.  381. 

2.  Death  or  Removal  of  Both  Wife  and  Children 

—  Arkansas.  —  Stanley  v.  Snyder,  43  Ark. 
429. 

Georgia.  — Torrance  v.  Boyd,  63  Ga.  22. 

Illinois.  —  Kimbrel  v.  Willis,  97  111.  494. 

Iowa.  —  Woods  v.  Davis,  34  Iowa  264. 

Kentucky.  —  Stults  v.  Sale,  92  Ky.  5,  36  Am. 
St.  Rep.  575- 

Massachusetts.  —  Dovle  v.  Coburn  6  Allen 
(Mass.)  71;  Silloway  v.  Brown,  12  Allen 
(Mass.)  30. 

Missouri.  —  Beckmann  v.  Meyer,  75  Mo. 
333,  7  Mo.  App.  577. 

Tennessee.  —  Webb  v.  Cowley,  5  Lea  (Tenn.) 
722. 

Texas.  —  Taylor  v.  Boulware,  17  Tex.  75, 
67  Am.  Dec.  642;  Kessler  v.  Draub,  52  Tex. 
575,  36  Am.  Rep.  727;  Zapp  v.  Strohmeyer,  75 
Tex.  638. 

Virginia.  —  Wilkinson  v.  Merrill,  87  Va.  513. 

In  Silloway  v.  Brown,  12  Allen  (Mass.)  30, 
it  was  said:  "Although  a  homestead  estate 
cannot  be  acquired  except  by  a  householder 
having  a  family,  yet  when  once  acquired,  and 
still  occupied  by  him,  it  has  been  held  not  to 
be  defeated  or  lost  by  the  death  or  absence  of 
his  wife  and  children." 

An  Iowa  Statute  (Code  1897,  §  2973)  saves 
the  right  of  a  widow  or  widower,  though  with- 
out children,  who  continues  to  reside  on  the 


homestead.  .See  Stewart  v.  Brand,  23  Iowa 
477- 

3.  Temporary  Loss  of  Status.  —  If  at  the  time 
when  the  debt  was  contracted  the  debtor  was 
the  head  of  a  dependent  family,  and  there 
were  other  dependent  members  at  the  date  of 
the  seizure  of  the  property,  the  exemption  is 
not  lost  alihough  there  were  short  periods  of 
time  in  the  intervening  years  during  which 
the  dependence  of  amemberof  the  family  was 
not  shown  to  be  direct.  Hebert  v.  Mayer,  48 
La.  Ann.  938. 

4.  Persons  Supporting  Dependent  Females.  — 
Const.  Ga.,  art.  9,  §  1;  Johnson  v.  Little,  90 
Ga.  781. 

5.  Married    Women  —  Domicil    of    Wife.  — 

Rosenberg  v.  Jett,  72  Fed.  Rep.  90;  Creath  v. 
Creath,  86  Tenn.  659. 

6.  Homestead  in  Separate  Property  —  United 
States.  —  Rosenberg  v.  Jett,  72  Fed.  Rep.  90. 

Georgia.  —  Neal  v.  Sawyer,  62  Ga.  352; 
Bechtoldt  v.  Fain,  71  Ga.  495;  Johnson  v. 
Little,  90  Ga.  781;  Williams  v.  Webb,  99  Ga. 
301;  Pegram  v.  Hancock,  105  Ga.  185;  Ben- 
nett v.  Trust  Co.,  106  Ga.  578.  But  in  this 
state  a  married  woman  may  now  claim  a 
homestead  in  her  separate  property  if  she  has 
the  care  and  support  of  dependent  females. 
See  the  next  note  following. 

Louisiana.  —  Fuselier  v.  Buckner,  28  La. 
Ann.  594.  See  also  Taylor  v  McElvin,  31 
La.  Ann.  283;  Borron  v.  Sollibellos,  2S  La. 
Ann.  355. 

Oklahoma.  —  McGinnis  v.  Wood,  4  Okla. 
499- 

Tennessee.  —  Turner  v.  Argo,  89  Tenn.  443; 
Producers'  Nat.  Bank  v.  Cumberland  Lum- 
ber Co.,  100  Tenn.  389;  Adcock  -v.  Mann. 
(Tenn.  Ch.  1896)  38  S.  W.  Rep.  99. 

And  see  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  95. 
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claim  a  homestead  in  her  separate  property,  even  though  she  may  be  living 
with  her  husband,  where  the  premises  are  occupied  as  a  family  homestead,  or 
else  they  are  construed,  contrary  to  decisions  already  referred  to,  as  including 
her  within  the  phrases"  head  of  a  family,"  or  "  person  having  a  family,"  etc.1 

(2)  Wife  Supporting  Family .  —  By  the  weight  of  authority  the  wife  becomes 
the  head  of  the  family,  and  as  such  entitled  to  a  homestead  exemption  in  her 
separate  property,  where  her  husband  is  disabled,  or  for  any  other  reason  is 
unable  to  support  the  family,  and  she  is  compelled  to  furnish  the  support.3 

(3)  Deserted  Wife.  —  The  same  is  true  of  a  wife  who  has  been  deserted  by 
her  husband,  and  who  has  the  care  and  maintenance  of  the  family.3 

(4)  Separation  by  Agreement.  —  It  has  even  been  held  that  after  a  perma- 
nent separation  of  husband  and  wife  by  agreement,  and  his  refusal  or  failure 
to  furnish  her  with  a  home  and  support,  she  may  be  the  head  of  a  family,  and 
entitled  to  a  homestead.1 

b.  Husband's  Property  —  (1)  In  General.  — As  a  rule,  in  the  absence  of 
express  provision  in  the  statute  to  the  contrary,  the  wife,  so  long  as  her  hus- 
band is  living,  and  there  has  been  no  separation,  cannot  claim  a  homestead  in 


1.  Statutes  Allowing  to  Married  Women  Home- 
stead in  Separate  Property  —  Alabama.  —  A  mar- 
ried woman  is  within  the  statute  as  a  resident 
of  the  state.  Bender  v.  Meyer,  55  Ala.  576; 
Schuessler  v.  Wilson,  56  Ala.  516;  Weiner  v. 
Sterling,  61  Ala.  98;  Beard  v.  Johnson,  87 
Ala.  729. 

Under  the  Alabama  statute  there  cannot,  at 
the  same  time,  be  two  separate  valid  home- 
stead claims,  the  one  by  the  husband  and  Ihe 
other  by  the  wife,  when  one  alone  owes  the 
debt  against  which  the  homestead  is  asserted. 
Beard  v.  Johnson,  87  Ala.  729. 

Arkansas.  —  Thompson  v.  King,  54  Ark.  9 
(eniitled  as  a  resident  of  the  state  who  is  mar- 
ried). 

Colorado.  —  A  married  woman,  while  occu- 
pying her  properly  with  her  husband  as  a 
home,  has  the  status  of  the  head  of  a  family, 
and  may  claim  the  property  as  exempt  from 
seizure  and  sale  for  the  joint  debts  of  herself 
and  husband.  McPhee  v.  O'Rourke,  10  Colo. 
301,  3  Am.  St.  Rep.  579. 

Georgia.  —  Under  the  Constitution  of  1877,  a 
married  woman  "  having  the  care  and  support 
of  defendent  females  "  may  claim  a  homestead 
in  her  separate  estate,  notwithstanding  she  is 
living  with  her  husband.  Johnson  v.  Lit  lie, 
90  Ga.  781;  Sparks  v.  Shelnutl,  99  Ga.  629. 
And  see  Robson  v.  Walker,  74  Ga.  823.  But 
under  neither  the  Constitution  of  1868  nor  that 
of  1877  can  a  wife  living  with  her  husband  be 
entitled  to  a  homestead  as  head  of  a  family. 
Neal  v.  Sawyer,  62  Ga.  352;  Bechtoldt  v.  Fain, 
71  Ga.  495;  Johnson  v.  Little,  90  Ga.  781;  Wil- 
liams v.  Webb,  99  Ga.  301;  Pegram  v.  Han- 
cock, 105  Ga.  185;  Bennett  v.  Trust  Co.,  106 
Ga.  578. 

Illinois. — Tourville  v.  Picrson,  39  111.  446; 
Zander  v.  Scott,  165  111.  51  (entitled  as  a  house- 
holder having  a  family,  not  as  the  head  of  a 
family).  Compare  Clinton  v.  Kidwcll,  82  III. 
429- 

Iowa.  —  Under  the  statute  exempting  "  the 
homestead  of  every  family,  whether  owned  by 
the  husband  or  wife  "  (Code  1897,  §  2972),  the 
wife  may  select  her  homestead  in  her  separate 
property.    Ehrck  v.  Ehrck,  106  Iowa  614. 

Michigan.  —  A  married  woman  is  within  the 
benefit  of  a  statute  giving  a  homestead  in 
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lands,  etc.,  "  owned  and  occupied  by  any  resi- 
dent of  this  state  "  (How.  Annot.  Stat.  1882, 
§  7721),  though  the  husband  is  the  head  of  the 
family.    Kruger  v.  Le  Blanc,  75  Mich.  424. 

Mississippi.  —  A  married  woman  may  claim 
a  homestead  in  her  separate  property,  though 
living  with  her  husband,  under  a  statute 
allowing  a  homestead  to  every  citizen  of  the 
state,  male  or  female,  being  a  householder, 
and  having  a  family,  in  land  owned  and  occu- 
pied as  a  residence  by  him  or  her.  Partee  v. 
Stewart,  50  Miss.  717.  See  also  Hand  v. 
Winn,  52  Miss.  784. 

Ohio.  —  A  married  woman  living  with  het 
husband  may  claim  a  homestead  exemption  in 
her  separate  property  as  against  her  creditors. 
Hill  v.  Myers,  46  Ohio  St.  183. 

2.  Wife  Supporting  Family — Illinois. — Tem- 
ple v.  Freed,  21  111.  App.  238.  And  see  Van- 
zant  v.  Vanzant,  23  111.  536;  Bonnell  v.  Smith, 
53  HI.  375. 

Kansas.  —  Fish  v.  Street,  27  Kan.  270. 

Kentucky.  —  Wilson  v.  Wilson,  (Ky.  1897)42 
S.  W.  Rep.  404. 

South  Dakota.  —  Linander  v.  Longstaff,  7  S. 
Dak.  157.  And  seethe  title  Exemptions  (from 
Execution),  vol.  12,  pp.  95,  96. 

The  Contrary  has  been  held  in  some  states. 

Georgia.  —  Neal  v.  Sawyer,  62  Ga.  352; 
Johnson  v.  Little,  90  Ga.  781;  Sparks  v.  Shel- 
nutt,  99  Ga.  629. 

In  Louisiana,  applying  the  rule  at  one  time, 
at  least,  in  force  there,  that  the  homestead 
laws  must  be  strictly  construed,  it  has  been 
held  that  a  married  woman,  ihough  she  may 
own  and  occupy  premises  and  support  depend- 
ent persons,  cannot  claim  a  homestead.  Fuse- 
lier  v.  Huckncr,  2S  La.  Ann.  594. 

3.  Deserted  Wife. —  Kenley  v.  Hudelson,  99 
III.  493,  39  Am.  Rep.  31;  Nash  v.  Norment,  5 
Mo.  App.  545.  And  sec  the  title  EXEMPTIONS 
(FROM  Execution),  vol.  12,  p.  96. 

4.  Separation  by  Agreement. —  Kenley  v. 
Hudelson,  99  III.  493,  39  Am.  Rep.  31. 

In  Georgia,  by  statute,  a  wife  living  in  a 
state  of  separation  from  her  husband,  and 
having  with  her.  or  being  entitled  to  the  pos- 
session of,  minor  children,  may  have  a  home- 
stead in  her  srparatc  property.  Pegram  v. 
Hancock,  105  Ga.  185,  2  Code  Ga.  (1895), 
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his  property.  He  is  the  head  of  the  family,  and  it  is  for  him  to  select  and 
claim  the  homestead.*  During  his  life  the  wife  has  no  estate  in  his  home, 
stead,  even  when  the  right  to  occupy  it  is  given  to  her  and  alienation  by  the 
husband  without  her  consent  and  joinder  is  expressly  prohibited. *  In  some 
state-,,  however,  the  statute  expressly  gives  to  the  wife  substantial  rights  in 
the  homestead  during  the  lifetime  of  the  husband,  as  well  as  after  his  death, 
.and  even  allows  either  the  husband  or  the  wife  to  select  or  claim  the  home- 
stead.3 

I  2)  Deserted  Wife.  —  In  some  of  the  statutes  it  is  expressly  provided  that 
where  a  husband  deserts  his  family,  the  homestead  shall  continue  in  favor  of 
the  wife,  if  she  continues  to  reside  thereon,  and  she  may  then  claim  it.4 
This  is  held  in  some  states,  even  in  the  absence  of  such  a  provision,  where  the 
statute  prohibits  the  husband  from  alienating  or  encumbering  the  homestead 
without  his  wife's  consent  and  joinder,  since  it  is  considered  that  such  prohi- 
bition shows  an  intention  on  the  part  of  the  legislature  that  the  homestead 
shall  not  be  liable  to  be  lost  to  the  wife  by  conduct  of  the  husband  alone.5 
In  other  states,  however,  a  wife,  during  her  husband's  lifetime,  has  no  interest 
at  all  in  the  homestead  after  her  husband  has  deserted  her,  and  cannot  appeal 
to  the  courts  for  its  protection.6 


§  2842.  The  wife  cannot  claim  under  this 
statute  when  living  with  her  husband,  though 
she  may  have  minor  children  by  a  former 
husband.    Neat  v.  Sawyer,  62  Ga.  352. 

1.  Claim  by  Wife  in  Husband's  Property  —  Cali- 
fornia.—  Guiod  v.  Guiod,  14  Cal.  506,  76  Am. 
Dec.  440. 

Georgia.  —  Davis  v.  Lumpkin,  106  Ga.  582. 

Illinois. — Richards  v.  Greene,  73  111.  54; 
Getzler  v.  Saroni,  18  111.  511. 

Louisiana.  —  Fuselier  v.  Buckner,  28  La. 
Ann.  594. 

Mississippi.  —  Thorns  v.  Thorns,  45  Miss. 
263. 

Tennessee.  —  Creath  v.  Creath,  86  Tenn.  659. 
Texas.  —  Sampson  v.  Williamson,   6  Tex. 
102,  55  Am.  Dec.  762. 
And  cases  cited  in  notes  following. 

2.  Wife  Has  No  Estate  in  Homestead  During 
Life  of  Husband.  —  Creath  v.  Creath,  86  Tenn. 
659  {distinguishing  Jarman  v.  Jarman,  4  Lea 
(Term.)  671);  Sampson  v.  Williamson,  6  Tex. 
102,  55  Am.  Dec.  762;  Howe  v.  Adams,  28  Vt. 
541.  And  see  Gee  v.  Moore,  14  Cal.  472;  Jen- 
ness  v.  Cutler,  12  Kan.  500. 

Relief  in  Equity. — In  Mississippi  the  wife 
has  not  such  an  interest  in  the  homestead, 
during  the  lifetime  of  her  husband,  as  to  en- 
title her  to  appeal  to  a  court  of  equity  for  its 
protection.    Thorns  v.  Thorns,  45  Miss.  263. 

3.  Statutes  Giving  to  Wife  Right  to  Claim.  —  In 
Ne-u  Hampshire  the  statute  expressly  provides 
that  the  wife  of  the  owner  of  a  homestead 
shall  be  entitled  to  occupy  the  same  during  the 
owner's  lifetime,  and  allows  the  homestead  to 
be  set  off  on  her  petition.  Pub.  Stat.  (1891), 
c  138,  §§  2,  16;  Folsom  v.  Folsom,  (N.  H. 
1895)  34  Atl.  Rep.  743. 

In  Alabama,  by  statute,  the  wife,  being  a  resi- 
dent of  the  state,  of  one  who  has  absconded  or 
abandoned  his  family,  or  is  confined  for  crime, 
or  is  under  a  disability,  is  entitled  to  interpose 
all  claims  of  homestead  which  the  husband 
could  have  interposed.  See  Cofer  v.  Scrog- 
gins,  98  Ala.  342,  39  Am.  St.  Rep.  54. 

Husband  Fugitive  from  Justice.  —  In  Arkansas 
a  wife  is  entitled  to  claim  a  homestead  for  her- 
self and  children  out  of  the  property  of  her 


husband  after  he  has  become  a  fugitive  from 
justice,  if  she  and  her  children  continue  to  re- 
main on  and  occupy  the  land.  Hollis  v.  State, 
59  Ark.  211,  43  Am.  St.  Rep.  28. 

4.  Desertion  of  Wife  by  Husband  —  Express 
Provision.  —  Hotchkiss  v.  Brooks,  93  111.  386, 
affirming'  4  111.  App.  175;  Hagerty  v.  Hagerty, 
149  111.  655. 

The  Wife  Has  a  Right  to  the  Rent  of  the  Home- 
stead Premises  after  the  desertion  of  her  hus- 
band, and  the  tenant  cannot  deprive  her  of 
this  right  by  paying  the  rent  to  the  husband, 
or  by  applying  it  to  an  indebtedness  of  the 
husband  to  him.  Alexander  v.  Alexander,  52 
111.  App.  195. 

5.  Under  Statute  Prohibiting  Alienation  by  Hus- 
band,—  Morrill  v.  Skinner,  57  Neb.  164;  Rhea 
v.  Rhea,  15  Lea  (Tenn.)  527.  And  see  McDan- 
nell  v.  Ragsdale,  71  Tex.  23,  10  Am.  St.  Rep. 
729. 

In  Iowa,  where  the  statute  exempts  the 
homestead  of  every  family,  whether  owned  by 
the  husband  or  by  the  wife,  it  has  been  held 
that  where  the  husband  and  the  wife  occupy 
the  premises  owned  by  the  former  as  a  home- 
stead, until  he  deserts  the  wife,  and  she  after- 
wards continues  to  occupy  the  premises,  she 
has  an  existing  right  therein,  and  may  take 
proceedings  necessary  to  protect  them  against 
execution.  Byers  v.  Johnson,  89  Iowa  278. 
See  also  Adams  v.  Beale,  19  Iowa  67. 

By  the  Michigan  Statute,  when  a  homestead 
is  "  owned  and  occupied  by  any  resident  of 
this  slate,"  it  is  protected  against  the  assignee 
in  bankruptcy  of  the  husband,  though  he  be 
absconding,  if  his  family  still  resides  thereon, 
unless  the  proof  be  clear  that  he  has  fixed  his 
domicil  in  another  state.  In  re  Pratt,  1  Fl i pp. 
(U.  S.)  353. 

In  Montana  a  deserted  wife  may  claim  the 
homestead  exemption  of  her  husband.  Wat- 
terson  v.  E.  L.  Bonner  Co.,  19  Mont.  554.  61 
Am.  St.  Rep.  527. 

6.  Statutes  Not  Allowing  Claim  by  Deserted 
Wife.  —  Thorns  v.  Thorns,  45  Miss.  263.  This 
case  was  decided  before  the  enactment  of  the 
present  statute,  prohibiting  the  conveyance  or 
incumbrance  of  a  homestead  without  the  join- 
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Occupancy  of  Homestead  by  Wife.  —  Statutes  giving  to  a  wife  deserted  by  her  hus- 
band a  right  of  homestead  in  her  husband's  property  generally  require  that 
she  shall  continue  to  occupy  the  premises.  She  does  not  lose  her  right  of 
homestead,  however,  by  being  out  of  possession,  where  she  has  been  forcibly 
and  unlawfully  dispossessed  under  color  of  legal  process.1 

(3)  Refusal  or  Failure  of  Husbatid  to  Claim  Exemption.  - —  In  many  states, 
either  by  reason  of  express  provision  to  such  effect  in  the  statute  or  by  impli- 
cation from  the  fact  that  the  homestead  exemption  is  expressly  given  for  the 
benefit  of  the  wife  and  children  as  well  as  of  the  husband,  or  that  the  husband 
is  prohibited  from  alienating  or  encumbering  the  homestead  without  the  wife's 
consent  and  joinder,  or  from  other  provisions  which  are  regarded  as  showing 
an  intention  on  the  part  of  the  legislature  to  protect  the  wife  and  children  in 
the  enjoyment  of  the  home,  it  is  held  that  the  right  to  the  exemption  of  the 
homestead  maybe  asserted  and  enforced  by  the  wife  if  the  husband  neglects  or 
refuses  to  claim  or  enforce  it.a 

(4)  Conveyance  or  Incumbrance  by  Husband.  —  In  some  states,  where  the 
homestead  law  declares  invalid  any  mortgage  or  alienation  of  the  homestead 
by  the  husband,  unless  the  wife  joins  therein,  the  wife,  where  the  husband 
has  assumed  to  convey  or  mortgage  the  homestead  without  her  consent  and 
joinder,  may  assert  the  right  of  exemption  as  against  the  grantee  or  mort- 
gagee, and  institute  proceedings  to  protect  such  right.3 


der  of  the  wife  of  the  owner,  "  if  he  be  mar- 
ried and  living  with  his  wife."  See  Annot. 
Code  Miss.  (1892),  §  1983. 

1.  Occupancy  by  Abandoned  Wife.  —  Mix  v. 
King.  66  111.  145. 

2.  Claim  by  Wife  on  Failure  or  Refusal  of  Hus- 
band to  Claim  —  Arkansas.  —  Hollis  v.  State,  59 
Ark.  211,  43  Am.  St.  Rep.  28. 

California.  —  Booth  v.  Gait,  58  Cal.  254. 

Kentucky.  — ■  Hemphill  v.  Haas,  88  Ky.  492, 
1 1  Ky.  L  Rep.  62. 

Michigan.  —  Comstock  v.  Comstock,  27 
Mich.  97. 

North  Dakota.  —  McCanna  v.  Anderson,  6 
N.  Dak.  482. 

Ohio.  —  Dittey  v.  Ellifritz,  8  Ohio  Cir.  Ct. 
278,  4  Ohio  Cir.  Dec.  465. 

In  Georgia  it  is  provided  that  if  the  husband 
refuses  to  apply  for  the  exemption,  his  wife  or 
any  person  acting  as  her  next  friend  may  do 
so.  2  Code  Ga.  (1895),  2843,  2867.  And 
see  Larence  v.  Evans,  50  Ga.  216;  Bowen  v. 
Bowen,  55  Ga.  182;  Jones  v.  Crumley,  61  Ga. 
105;  Connally  v.  Hardwick,  61  Ga.  501;  Davis 
v.  Lumpkin,  106  Ga  582. 

The  husband's  refusal  to  apply  is  necessary 
to  suppurt  an  application  by  the  wife.  Mere 
failure  on  his  part  is  not  enough.  Bowen  v. 
Bowen,  55  Ga.  182;  Mapp  v.  Long,  62  Ga.  568; 
Coffee  v.  Adams,  65  Ga.  347;  Wilder  v,  Fred- 
erick, 67  Ga.  669;  Langford  v.  Driver,  70  Ga. 
588;  Pegram  v.  Hancock,  105  Ga.  185;  Davis 
v.  Lumpkin,  106  Ga.  582. 

But  there  is  a  distinction  between  the  hus- 
band's refusing  to  apply  in  person  and  his  ob- 
jecting to  his  wife's  application.  In  the  latter 
case  the  application  cannot  be  granted.  The 
homestead  exemption  is  voluntary,  not  com- 
pulsory, and  a  homestead  cannot  be  set  apart 
out  of  the  husband's  property  over  his  objec- 
tion. "  The  statute  will  be  construed  to  mean 
that  though  he  refuse  to  act,  his  wife's  appli- 
cation will  be  granted  unless  he  object  by 
plea;    then  it  will  be    refused."    Bowen  v. 


Bowen,  55  Ga.  1S2.  If  the  husband  merely 
refuses  to  apply,  his  assent  to  his  wife's  appli- 
cation will  be  presumed  as  against  his 
creditors.  Connaliv  v.  Hardwick,  Ci  Ga. 
501. 

Wife  Living  Separate  from  Husband.  —  Under 
the  Ohio  statute  a  wife  cannot  assert  a  right  of 
homestead  in  her  husband's  property,  occupied 
by  him  as  a  home,  if  she  is  not  living  with 
him;  but  a  mere  temporary  absence,  with  in- 
tent to  return,  does  not  defeat  her  right. 
Elliott  v.  Plattor,  43  Ohio  St.  19S;  Moerlein 
Brewing  Co.  v.  Westmeicr,  4  Ohio  Cir.  Ct. 
296,  2  Ohio  Cir.  Dec.  555;  Lugaucr  v.  Wcis- 
gerber,  13  Cine.  L.  Bui.  637,  9  Ohio  Dec.  (Re- 
print) 458. 

Action  or  Defense  by  Wife  Alone.  —  See  title 

Homesteads  and  Exemptions,  Encvc.  of  Pl. 
and  Pr.,  vol.  10,  p.  58  ct  sea. 

3.  Claim  by  Wife  After  Conveyance  or  Mortgage 
by  Husband  Alone.  —  Comstock  j  .  Comstock,  27 
Mich.  97.  Compare  Thorns  v.  Thorns,  45 
Miss.  263. 

Husband    Furnishing   Another    Home.  —  The 

wife's  right  to  have  the  homestead  set  off  to 
her  cannot  be  defeated  by  showing  that  at  the 
time  of  the  complaint  her  husband  provided 
her  with  a  comfortable  home.  Comstock  v. 
Comstock,  27  Mich.  97. 

Where  Husband  and  Wife  Are  Living  Together, 
though  the  husband  has  executed  a  deed  of 
trust  containing  a  release  of  the  homestead,  in 
which  the  wife  did  not  join,  the  homestead 
must  be  set  off  to  the  husband,  for  the  release 
is  void  even  as  against  him.  Richards  v. 
Greene,  73  111.  54. 

The  Proceeds  of  a  Sale  of  the  Homestead  by  the 
husband  in  which  the  wife  joined  only  on  con- 
dition, assented  to  by  the  husband,  that  the 
proceeds  should  be  paid  to  her,  are,  under  the 
law  of  New  Hampshire  and  Vermont,  the  prop- 
erty of  the  wife  and  exempt  from  attachment 
for  the  husband's  debts.  Kcycs  V,  Rines,  37 
Vt.  260,  86  Am.  Dec.  707. 

549  Volume  XV. 


Persons  Entitled  to  Benefit 


HOMESTEAD. 


of  Homestead  Exemption. 


1 5 1  Separation  by  Agreement.  —  Where  the  statute  gives  to  the  wife  of  the 
owner  of  a  homestead  the  right  to  occupy  the  homestead  during  his  wife's 
lifetime,  and  allows  the  homestead  right  to  be  set  off  on  her  petition,  the  vol- 
untary  separation  of  the  husband  and  wife  does  not  deprive  the  wife  of  such 
right.1 

(6)  Wife  Who  Has  Left  Her  Husband.  —  In  most  states  it  is  held  that  a 
w  ile  who,  without  sufficient  cause,  voluntarily  leaves  her  husband  and  goes  to 
another  place  to  reside,  particularly  where  she  goes  to  another  state,  is  not 
entitled  to  any  rights  in  his  homestead.3  But  this  rule  does  not  apply  where 
a  wife  is  driven  from  her  home  by  the  cruelty  of  her  husband,  even  though 
she  may  go  to  another  state  to  live.3 

The  Rights  of  a  Nonresident  Wife  with  respect  to  a  homestead  owned  and  occu- 
pied as  a  residence  by  her  husband  are  shown  in  another  place.4 

c.  Community  Property.  —  in  Texas  it  has  been  held  that  a  wife  may 
maintain  an  action  to  protect  the  homestead  in  community  property,  where 
the  husband  is  absent  or  refuses  to  join  in  the  suit.5 

10.  Rights  of  Children.  —  In  the  absence  of  express  provision  to  the  con- 
trary, children,  during  the  life  of  their  father  and  mother,  have  no  vested  right 
or  interest  in  the  homestead  which  they  can  assert  as  against  their  parents  or 
as  against  creditors.  The  parents  have  the  whole  title,  and  whatever  con- 
cludes them  concludes  the  children.6  In  some  states,  however,  children  are 
expressly  protected  in  the  enjoyment  of  the  homestead.7 

11.  Effect  of  Divorce  —  a.  In  GENERAL  —  Effect  of  Guilt  of  Claimant.  —  When 
husband  and  wife  have  been  divorced,  the  claim  of  either  party  to  a  homestead 


1.  Voluntary  Separation.  —  Meader  v.  Place, 
43  N.  H.  307;  Folsom  v.  Folsom,  (N.  H.  1895) 
34  Atl.  Rep.  743. 

2.  Wife  Who  Has  Left  Husband  Without  Ex- 
cuse.—  Stanton  v.  Hitchcock,  64  Mich.  316,  8 
Am.  St.  Rep.  821;  Trawick  v.  Harris,  8  Tex. 
312;  Earle  v.  Earle,  9  Tex.  630;  Sears  v. 
Sears,  45  Tex.  557;  Newland  v.  Holland,  45 
Tex.  588.  But  compare  Brown  v.  Stratton, 
(Mo.  1878)  8  Cent.  L.  J.  46;  Atkinson  v.  At- 
kinson, 40  N.  H.  249,  holding  that  so  long  as 
the  marriage  subsists  de  jure,  the  homestead 
right  continues. 

In  Iowa  the  selection  of  a  homestead  in 
lands  belonging  to  the  wife  is  primarily  in  the 
wife,  and  a  selection  made  by  her  is  control- 
ling against  the  husband,  at  least  in  the  ab- 
sence of  evidence  of  bad  faith  on  her  part;  but 
if  she  chooses  lo  live  apart  from  her  husband, 
he,  residing  on  the  land,  is  entitled  to  the 
full  enjoyment  of  the  homestead  to  the  exclu- 
sion of  the  wife.  Ehrck  v.  Ehrck,  106  Iowa 
614. 

3.  Wife  Leaving  through  Husband's  Fault.  — 

Sherrid  v.  Southwick,  43  Mich.  515;  Stanton 
v.  Hitchcock,  64  Mich.  316,  8  Am.  St.  Rep. 
821;  Barker  v.  Dayton,  28  Wis.  367;  Keyes  v. 
Scanlan,  63  Wis.  345. 

4.  Nonresident  Wife. —  See  infra,  this  sec- 
tion, subdiv.  12.  a.  (5)  (b)  Rights  of  Nonresident 
Wife. 

5.  Wife's  Rights  as  to  Community  Property.  — 

Kelley  v.  Whitmore,  41  Tex.  647. 

A  wife  who  has  been  abandoned  by  her 
husband  may  claim  a  homestead  exemption 
in  community  properly.  Cullers  v.  James,  66 
Tex.  494. 

6.  Rights  of  Children  During  Life  of  Parents  — 

Illinois.  —  Brown  v.  Coon,  36  111.  243,  85  Am. 
Dec,  402;  Wright  v.  Dunning,  46  111.  271,  92 


Am.  Dec.  257;  Buck  v.  Conlogue,  49  111.  391; 
Clubb  v.  Wise,  64  111.  160;  Shepard  v. 
Brewei,  65  111.  383. 

Pennsylvania.  —  Nevins's  Appeal,  47  Pa.  St. 

230. 

South  Carolina.  —  Howze  v.  Howze,  2  S.  Car. 
232. 

Texas.  —  Tadlock  v.  Eccles,  20  Tex.  782,  73 
Am.  Dec.  213;  Dawson  v.  Holt,  44  Tex.  179; 
Morrill  v.  Hopkins,  36  Tex.  686. 

Effect  of  Adjudication  Against  Father.  —  Where 
a  claim  of  homestead  is  adjudged  against  the 
father,  his  children  are  bound  thereby.  Tad- 
lock  v.  Eccles,  20  Tex.  782,  73  Am.  Dec.  213. 

7.  Statutes  Protecting  Children.  —  In  New 
Hampshire  it  is  expressly  provided  by  the 
statutes  that  the  minor  children  of  the  owner 
of  a  homestead  shall  be  entitled  to  occupy  the 
homestead  during  the  owner's  lifetime.  Pub. 
Stat.  N.  H.  (1891).  c.  138,  §  2.  See  Squire  v. 
Mudgett,  61  N.  H.  149;  Folsom  v.  Folsom, 
(N.  H.  1895)  34  Atl.  Rep.  743- 

Children  have  no  homestead  right  in  a 
homestead  owned  by  their  father  but  not  oc- 
cupied by  any  one  but  him.  Wiggin  v.  Buz- 
zell,  5S  N.  H.  329. 

In  Alabama  the  statute  expressly  provides 
that  if  the  father  entitled  to  a  homestead  ab- 
sconds, or  abandons  his  family,  or  is  confined 
for  crime,  or  is  under  any  other  disability,  and 
there  is  no  wife,  the  minor  children  shall  be 
entitled  to  interpose  all  claims  of  homestead 
which  the  father  could  have  interposed.  The 
exemption  continues  only  as  long  as  the 
minor  children  remain  bona  fide  residents  of 
the  state  and  are  minors.  Cofer  v.  Scroggins, 
98  Ala.  343,  39  Am.  St.  Rep.  54. 

Adopted  Child.  —  The  tight  conferred  upon 
a  child  or  children  by  the  Alabama  statute  ex- 
ists in  favor  of  an  adopted  child  as  well  as  of 
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exemption  is  not  affected  by  the  fact  that  such  claimant  is  guilty  of  the  mis- 
conduct for  which  the  divorce  is  granted;  for  such  misconduct  does  not  work 
a  forfeiture  of  homestead  rights,1  unless  the  statute,  as  it  does  in  some  juris- 
dictions, contains  express  provisions  for  forfeiture.3 

b.  Rights  OF  Husband  —  (i)  In  Hi? Own  Property.  —  In  those  jurisdic- 
tions in  which  it  is  held  that  a  man  who  has  once  acquired  a  right  of  home- 
stead exemption  as  the  head  of  a  family  does  not  lose  the  right  by  reason  of 
the  loss  of  his  family  by  the  death  or  removal  of  the  members,3  a  man  who 
has  acquired  a  homestead  exemption  in  property  owned  by  him,  and  who  con- 
tinues to  occupy  the  premises,  does  not  lose  his  right  of  homestead  on  obtain- 
ing a  divorce  from  his  wife,  unless  there  is  some  special  statutory  provision  to 
the  contrary,  or  some  disposition  of  the  homestead  in  the  decree  of  divorce.4 
The  same  is  true  where  a  divorce  is  obtained  by  the  wife  for  the  misconduct 
of  the  husband.5  And  it  makes  no  difference  in  either  case  whether  the 
children  remain  in  the  custody  of  the  husband  6  or  are  awarded  to  the  wife.7 

(2)  In  Separate  Property  of  His  Wife.  —  When  the  statute,  however,  gives 
to  the  husband  a  right  of  homestead  in  the  separate  property  of  his  wile,  his 
right  thereto  will  cease  if  a  decree  of  divorce  is  granted  either  in  her  favor  of 
in  his,  unless  the  right  to  the  homestead  is  permitted  by  the  statute  to  be 


a  natural  one.  Cofer  v.  Scroggins,  98  Ala. 
343.  39  Am.  St.  Rep.  54. 

And  see  infra,  this  title,  Rights  of  Surviving 
Spouse  and  Children. 

1.  No  Forfeiture  of  Homestead  Right  by  Party 
in  Fault  —  Iowa.  —  Byers  v.  Byers,  21  Iowa 
263. 

Missouri.  —  Biffle  v.  Pullam.  114  Mo.  50. 

Texas.  —  Zapp  v.  Strohmeyer,  75  Tex.  638; 
Hall  v.  Fields.  81  Tex.  553. 

And  see  other  cases  cited  infra,  under  this 
subdivision. 

2.  I  n  Illinois  the  statute  so  provides.  Rendle- 
man  v.  Rendleman,  118  111.  257. 

The  forfeiture  applies  to  the  homestead  right 
acquired  under  the  Illinois  statute  by  reason 
of  desertion  by  the  husband.  Rendleman  v. 
Rendleman.  118  111.  257. 

But  in  Missouri,  in  Biffle  v.  Pullam,  114  Mo. 
50,  it  was  held  that  a  statute  (Rev.  Stat.  1889, 
§  4508)  declaring  that  in  case  of  divorce  "  the 
guilty  party  shall  forfeit  all  rights  and  claims 
under  and  by  virtue  of  the  marriage  "  does 
not  affect  homestead  rights,  since  they  are  not 
acquired  by  virtue  of  the  marriage. 

3.  Rights  of  Husband  in  His  Own  Property.  — 
See  supra,  this  section.  Termination  of  Status. 

4.  Divorce  Obtained  by  Husband.  —  Redfern  v. 
Redfern,  38  III.  509. 

Effect  of  Conveyance  Before  Divorce.  —  Where  a 
wife  from  whom  her  husband  has  obtained  a 
divorce  takes  a  conveyance  of  the  homestead 
to  herself  from  one  to  whom  she  and  her  hus- 
band had  conveyed  before  the  divorce  without 
a  release  of  the  homestead  right,  as  required 
.by  the  statute,  her  right  of  homestead  will  be 
subordinate  to  that  of  the  husband.  Redfern 
v.  Redfern,  38  III.  509. 

5.  Divorce  Obtained  by  Wife  —  Illinois.  — 
Stahl  p.  Stahl,  114  III.  375. 

Iowa.  —  Byers  v.  Byers,  21  Iowa  268;  Woods 
v.  Davis,  34  Iowa  264. 

Massachusetts.  —  Doyle  v.  Coburn,  6  Allen 
(Mass.)  71. 

Missouri.  —  Biffle  v,  Pullam,  114  Mo.  50; 
Stamm  v.  Stamm,  II  Mo.  App.  598.  Compare 
■Dobson  v.  Butler,  17  Mo.  87. 


South  Dakota.  —  Brady  v.  Kreuger,  8  S. 
Dak.  464,  59  Am.  St.  Rep.  771. 

Texas.  —  Zapp  v.  Strohmeyer,  75  Tex.  638; 
Hall  v.  Fields,  81  Tex.  553. 

Washington.  —  Philbrick  v.  Andrews,  8 
Wash.  7.  ' 

This  rule  does  not  apply  to  a  divorced  hus- 
band without  children  in  those  jurisdictions 
in  which  it  is  held  that  the  right  of  a  man  to 
a  homestead  terminates  when  he  ceases  to 
have  a  family.  Cooper  v.  Cooper,  24  Ohio  St. 
489.  See  supra,  this  section,  'Termination  of 
Status. 

Judgment  for  Alimony.  —  As  a  rule,  the  hus- 
band's homestead  is  exempt  as  against  a  gen- 
eral judgment  in  favor  of  the  wife  foralimony. 
See  infra,  this  title,  Liabilities  As  Against 
Which  Homestead  May  Be  Claimed. 

6.  Husband  Having  Custody  of  Children.  — 
Redfern  v.  Redfern,  38  111.  509;  Byers  v.  Byers, 
21  Iowa  268;  Philbrick  v.  Andrews,  8  Wash.  7. 

7.  Custody  of  Children  Given  to  Wife.  —  Woods 
v.  Davis,  34  Iowa  264;  Doyle  v.  Coburn,  6 
Allen  (Mass.)  71;  Biffle  v.  Pullam,  114  Mo.  50; 
Hall  v.  Fields,  81  Tex.  553. 

In  Iowa  it  has  been  held  that  a  decree  of 
divorce  awarding  the  custody  of  the  children 
to  the  wife  and  charging  her  with  their  sup- 
port leaves  the  husband  liable  for  their  sup- 
port if  she  is  unable  to  provide  for  them,  and 
that  the  exemption  of  the  homestead,  if  still 
occupied  by  him,  continues.  Woods  i'.  Davis, 
34  Iowa  264.  Sec  the  title  Divorce,  vol.  9, 
p.  859,  note  6. 

Under  a  Statute  Giving  a  Homestead  Right  to 
"Wife,  Widow,  and  Children,"  but  not  to  hus- 
band or  father  (Laws  N.  H.  1868,  c.  1,  §  33),  a 
husband,  after  a  divorce  in  favor  of  the  wife 
and  the  assignment  of  the  custody  of  the 
children  to  her,  cannot  claim  a  homestead  in 
the  premises  previously  occupied  by  the 
family  though  he  may  continue  to  occupy 
them  as  his  residence.  Wiggin  v.  Buzzcll,  58 
N.  II.  329% 

Divorced  Man  as  "  Widower."  —  In  Ohio  a  di- 
vorced man  was  held  to  be  a  widower  within 
the  meaning  of  that   word  as  used  in  the 
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secured  to  him  by  the  decree  of  divorce  and  is  so  secured;  and  it  can  make  no 
difference  in  such  a  case  that  he  continues  to  occupy  the  premises.1 

c.  RIGHTS  OF  Wife  —  (i)  In  Her  Own  Property.  —  In  the  absence  of 
statutory  provision  to  the  contrary,  it  is  clear  that  a  divorced  wife,  like  a 
widow,  occupies  the  same  position  with  respect  to  her  separate  property  as  if 
she  had  never  been  married,2  and  she  may  claim  a  homestead  exemption 
therein  if  she  occupies  it  as  a  residence  and  supports  her  children.3 

(2)  In  Her  Husband's  Property.  —  In  the  absence  of  express  statutory  pro- 
vision to  the  contrary,  a  wife  has  no  homestead  rights  in  her  husband's  prop- 
erty after  a  decree  of  divorce,  where  he  continues  to  occupy  such  property, 
unless  a  right  to  the  homestead  is  reserved  to  her  by  the  decree  of  divorce; 
and  it  makes  no  difference  whether  the  decree  is  obtained  by  him  or  by  her.4 
This  is  true,  in  some  states,  even  when  the  decree  gives  the  custody  of  the 
children  to  the  wife.5  It  has  been  held,  however,  in  some  states  that  where 
the  wife  and  children  continue  to  occupy  the  homestead  after  a  decree  of 
divorce,  the  wife,  as  the  head  of  the  family,  may  claim  it  as  exempt  as  against 
creditors  of  the  husband.0 

d.  Community  Property.  —  In  Texas,  where  a  decree  of  divorce  makes 
no  provision  as  to  community  property  occupied  as  a  homestead,  the  former 
husband  and  wife  hold  the  property  as  tenants  in  common,  and  either  may 
claim  a  homestead  exemption  in  his  or  her  share,  if  he  or  she  has  a  family,  so 
as  to  be  entitled  to  the  benefit  of  the  homestead  laws,  but  not  otherwise.7 

e.  Rights  of  Children.  —  Whether  children  have  any  rights  in  prem- 
ises occupied  as  a  homestead  at  the  time  of  a  divorce  depends  largely  upon 


homestead  law  of  that  state.  Kunkle  v. 
Reeser,  (Prob.  Ct.)  5  Ohio  N.  P.  401. 

1.  Husband's  Rights  in  Separate  Property  of 
Wife.  —  Burkett  v.  Burkett,  78  Cal.  312,  12  Am. 
St.  Rep.  58;  Dunham  v.  Dunham,  128  Mass. 
34;  Arp  v.  Jacobs,  3  Wyo.  489.  See  also  a 
dictum  in  Skinner  v.  Walker,  98  Ky.  729. 

2.  Rights  of  Wife  in  Her  Separate  Property.  — 
See  ihe  title  Divorce,  vol.  9,  p.  855  et  seq. 

3.  City  Store  v.  Cofer,  in  Cal.  482;  Dun- 
ham v.  Dunham,  128  Mass.  34;  Kirkwood  v. 
Domnau,  80  Tex.  647,  26  Am.  St.  Rep.  770; 
Southwestern  Mfg.  Co.  v.  Swan,  (Tex.  Civ. 
App.  1897)  43  S.  W.  Rep.  813. 

And  see  supra,  this  section,  Widowers  and 
Widows. 

4.  Wife's    Rights   in   Husband's  Property  — 

Georgia.  —  Burns  v.  Lewis,  86  Ga.  591. 

Illinois.  —  Stahl  v.  Stahl,  114  111.  375;  Ren- 
dleman  -'.  Rendleman,  118  111.  257. 

Kentucky.  —  Skinner  v.  Walker,  98  Ky.  729. 

New  Hampshire.  —  Wiggin  v.  Buzzell,  58  N. 
H.  329. 

North  Dakota.  —  Rosholt  v.  Mehus,  3  N. 
Dak.  513. 

South  Dakota.  —  Brady  v.  Kreuger,  8  S. 
Dak.  464,  59  Am.  St  Rep.  771. 

Texas.  —  Zapp  v.  Strohmeyer,  75  Tex.  638; 
Hall  v.  Fields,  81  Tex.  553. 

Vermont.  —  Heaton  v.  Sawyer,  60  Vt.  495, 

Compare  Barker  v.  Dayton,  28  Wis.  367; 
Keyes  v.  Scanlan,  63  Wis.  345. 

See  also  the  title  Divorce,  vol.  9,  p.  859, 
note  4. 

A  Divorce  aMensa  et  Thoro  does  not  defeat  or 
cut  off  the  wife's  homestead  rights  in  her  hus- 
band's property.  Howell  v.  Thompson,  95 
Tenn.  396. 

5.  Custody  of  Children  Given  to  Wife.  —  Zapp 
v.  Strohmeyer,  75  Tex.  638;  Heaton  :•.  Saw- 
yer, 60  Vt.  495. 
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6.  Wife  and  Children  Occupying  Premises.  — 

Sellon  v.  Reed,  5  Biss.  (U.  S.)  125;  Vanzant  v. 
Vanzant,  23  111.  536;  Bonnell  v.  Smith,  53  111. 
375;  Blandy  v.  Asher,  72  Mo.  27;  Howell  v. 
Thompson,  95  Tenn.  396. 

In  Missouri,  where  a  homestead  claim  has 
been  filed,  on  the  ground  of  abandonment,  by 
a  wife  before  obtaining  a  divorce  from  her  hus- 
band on  the  ground  of  desertion,  the  divorce 
does  not  deprive  her  of  her  right  of  the  home- 
stead in  the  premises,  where  she  continues 
to  reside  thereon  with  her  minor  children. 
Blandy  v.  Asher,  72  Mo.  27.  But  after  a  di- 
vorce has  been  obtained  a  wife  cannot  acquire 
a  homestead  in  her  husband's  land  by  filing 
such  a  claim,  though  the  land  may  have  been 
occupied  as  a  homestead  by  her  and  the  minor 
child  of  herself  and  her  husband  at  the  time 
of  the  divorce  and  since.  Stamm  v.  Stamm, 
11  Mo.  App.  598. 

Removal  from  Premises.  —  It  has  also  been 
held  that  actual  residence  on  the  property  is 
not  always  indispensable  to  the  claim  of  a 
homestead,  and  that  where,  from  apprehension 
of  harm,  a  wife  was  compelled  before  divorce 
to  leave  the  premises,  this  was  not  an  abandon- 
ment of  her  right  to  the  homestead  after  di- 
vorce. Vanzant  v.  Vanzant,  23  111.  536;  Bon- 
nell v.  Smith,  53  111.  375. 

Under  the  present  Illinois  statute  a  wife  who 
obtains  a  divorce  from  her  husband  has  no 
right  to  the  homestead  unless  the  court  awards 
it  to  her.  Stahl  v.  Stahl,  114  111.  375.  See 
infra,  this  section,  Disposition  of  Homestead  by 
Court. 

7.  Community  Property. —  Kirkwood  v.  Dom- 
nau, 80  Tex.  647,  26  Am.  St.  Rep.  770;  Trigg 
:'.  Trigg,  (Tex.  1891)  18  S.  W.  Rep.  313;  South- 
western Mfg.  Co.  v.  Swan,  (Tex.  Civ.  App. 
1897)  43  S.  W.  Rep.  813.  See  also  the  title  Di- 
vorce, vol.  9,  p.  860. 
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the  terms  of  the  statute  in  the  particular  jurisdiction.  They  have  no  rights 
therein  except  such  as  the  statute  gives  to  them.1 

/.  Disposition  of  Homestead  by  Court.  —  Though  there  seems  to  be 
some  authority  for  saying  that  a  court  in  granting  a  divorce  may  award  the 
homestead  according  to  the  equities  of  the  case,  even  in  the  absence  of  statu- 
tory authority  to  do  so,2  this  is  extremely  doubtful.3  In  many  states,  how- 
ever, power  to  dispose  of  the  homestead  by  the  decree  of  divorce  is  expressly 
conferred  upon  the  court  by  statute.  The  statutes  vary  in  the  different  states. 
Some  allow  the  homestead  to  be  disposed  of  according  to  the  equities  of  the 
case. 1  Others  merely  allow  it  to  be  awarded  to  the  wife  when  she  obtains  a 
divorce.5    Others,  while  not  specifically  mentioning  the  homestead,  allow  the 


1.  Eights  of  Children.  —  Under  the  New 
Hampshire  law  of  1868,  after  a  divorce  in  favor 
of  their  mother  and  the  assignment  of  their 
custody  to  her,  children  have  no  homestead 
right  in  a  homestead  owned  and  occupied  by 
the  father  alone.  Wiggin  v.  Buzzell,  58  N.  H. 
329. 

Under  the  statute  of  Vermont,  in  a  like  case 
both  wife  and  children  cease  to  te  part  of  the 
father's  family  and  lose  all  right  to  his  home- 
stead.   Heaton  v.  Sawyer,  60  Vt.  495. 

The  Tennessee  statute  provides  that  "  the  title 
to  the  homestead  shall  be  vested,  by  decree 
of  the  court  granting  the  divorce,  in  the  wife, 
and  after  her  death  it  shall  pass  to  the  chil- 
dren."   See  Jackson  v.  Shelton,  89  Tenn.  82. 

2.  Power  of  Court  to  Dispose  of  Homestead  on 
Granting  Divorce.  —  I  n  Illinois,  prior  to  the 
statute  of  187 1 ,  giving  express  power  to  the 
court,  it  seems  to  have  been  considered  that 
the  court,  on  granting  a  divorce  to  a  wife  and 
awarding  the  custody  of  the  children  to  her, 
could  also  award  the  possession  of  the  home- 
stead to  her.  Vanzant  v.  Vanzant,  23  111.  536. 
And  see  Bonnell  v.  Smith,  53  111.  375;  Luthe 
V.  Luthe,  12  Colo.  421;  Barker  v.  Daylon,  28 
Wis.  367. 

3.  Skinner  v.  Walker,  98  Ky.  729.  See  the 
title  Divorce,  vol.  9,  p.  860  el  seq.  And  see 
Dean  v.  Richmond.  5  Pick.  (Mass.)  461. 

4.  Particular  Statutory  Provisions  —  California. 
—  Gimmy  v.  Doane,  22  Cal.  635;  Shoemake  v. 
Chalf.int,  47  Cal.  432.  See  also  the  titles  Com- 
munity Property,  vol.  6,  p.  341;  Divorce, 
vol.  9,  p.  859,  note  4,  p.  862,  note  2. 

Effect  of  Partition  by  Decree  of  Divorce.  — 
When  a  homestead  is  partitioned  between  hus- 
band and  wife  by  a  decree  of  divorce,  the 
homestead  is  thereby  destroyed,  Gimmy  v. 
Doane,  22  Cal.  635;  Shoemake  v.  Chalfant,  47 
Cal.  432;  Grupei'.  Byers,  73  Cal.  271;  Burkett 
v.  Burkett,  78  Cal.  310,  12  Am.  St.  Rep.  58. 
And  the  propcrtv  of  each  may  afterwards  be 
conveyed  or  encumbered.  See  infra,  this  title, 
Sales,  Conveyances,  ami  Incumbrances. 

Conveyance  by  Husband  to  I  Fife  lief  ore  Di- 
vorce. —  If  a  divorce  is  granted  to  a  wife  after 
her  husband  has  made  a  conveyance  of  their 
homestead  to  her,  and  the  decree  is  silent  with 
respect  to  the  disposition  to  be  made  of  such 
homestead,  her  title  thereto  becomes  absolute 
as  against  him.  Burkett  v.  Burkett,  78  Cal. 
310,  12  Am.  St.  Rep.  58. 

In  Illinois  it  is  provided  that  "  in  case  of  a 
divorce,  the  court  granting  the  divorce  may 
dispose  of  the  homestead  estate  according  to 
the  equities  of  the    case."    Starr   &  Curt. 


Annot.  Stat.  (1896),  c.  52,  par.  5.  This  provi- 
sion was  first  enacted  in  1871. 

Where,  upon  divorce,  the  court  fails  to  make 
such  a  disposal  of  the  homestead,  the  relation 
of  husband  and  wife  being  severed  by  the  de- 
cree, the  wife  loses  her  right  to  a  homesiead. 
Stahl  v.  Stahl,  114  111.  375. 

Purchasers  from  Husband.  —  It  has  been 
held  in  Illinois  that  after  the  filing  of  a  bill  by 
a  wife  for  divorce,  and  to  have  the  homestead 
decreed  to  her  as  alimony,  persons  purchasing 
or  taking  incumbrances  on  the  homestead  f  rem 
the  husband  took  subject  to  her  equities. 
Vanzant  v.  Vanzant,  23  111.  536. 

Texas.  —  See  Rev.  Stat.  Tex.  (1895),  art. 
2980,  which  is  set  out  under  the  title  Divorce, 
vol.  9,  p.  862,  note  2. 

Under  the  statute  the  court  may,  on  grant- 
ing a  divorce,  make  such  a  decree  with  re- 
spect to  the  use  of  the  homestead  as  will 
protect  the  wife  and,  when  necessaiy,  minor 
children  also,  having  regard  to  the  proviso  of 
the  statute.  Kirkwood  v.  Domnau,  80  Tex. 
645,  z6  Am.  St.  Rep.  770. 

The  court  cannot  set  the  homestead  apart  to 
the  wife  so  that  it  will  be  exempted  from 
forced  sale  on  judgment  afterwards  obtained 
against  her,  where  she  has  no  family,  and 
therefore  does  not  occupy  such  a  status  as 
entitles  her  to  the  benefit  of  the  homestead 
exemption.  Bahn  v.  Slarcke,  89  Tex.  203,  59 
Am.  St.  Rep.  40. 

5.  Tennessee.  —  As  to  the  Tennessee  statute  see 
supra,  this  section,  Rights  of  Children,  note. 

The  statute  applies  to  a  homestead  owned 
jointly  by  the  husband  and  wife  before  the  di- 
vorce as  tenants  in  common,  and  the  wife  may 
assert  her  right  therein  against  her  husband's 
creditors.    Jackson  v.  Shelton,  89  Tenn.  82. 

When  the  wife  continues  in  the  stale,  her 
title  to  the  homestead  on  divorce  is  not  affected 
by  her  husband's  removal  from  the  state,  or 
his  alienation  of  the  homestead  where  she 
does  not  unite  therein.  Rhea  Rhea,  15  Lea 
(Tenn.)  527.  See  also  Powell  v.  Warren.  Jack- 
son Tenn.  1876. 

The  Colorado  Statute  was.  adepted  from 
Illinois  (quoted  under  the  title  DIVORCE,  vol. 
9,  p.  863,  note  1).  and  even  where  a  divorce  is 
decreed  in  favor  of  the  husband,  the  court  may 
award  the  homestead  to  the  wife  as  alimony, 
if  the  circumstances  render  it  just  and  reason- 
able.   Luthe  v.  Luthe,  12  Colo.  421. 

Under  the  Iowa  Statute  (quoted  under  the 
title  Divorce,  vol.  9,  p.  863,  note  1)  the  court 
in  granting  a  divorce  may  make  such  order  in 
relation  to  the  homestead  as  may  be  equitable 
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court  to  make  such  an  order  in  relation  to  property  generally  as  shall  be 
right. 1 

12.  Residence  and  Citizenship  —  a.  RESIDENCE  —  (i)  In  General.  —  In  some 
states,  by  the  express  terms  of  the  statute  or  constitution,  the  right  of  home- 
stead  exemption  is  allowed  only  to  residents  of  the  state,  and  it  is  clear  that 
in  these  states  a  homestead  cannot  be  claimed  by  one  who  owns  land  in  the 
state,  but  who  actually  resides  in  another  state.3  The  term  "  resident  of  the 
state"  means  actual  and  not  merely  constructive  residence.3 

In  Absence  of  Express  Restriction.  —  Even  when  the  statute  does  not  in  express 
terms  require  that  a  person  shall  be  a  resident  of  the  state  in  order  to  claim 
the  benefit  of  the  statute,  it  has  been  held  that  it  is  to  be  construed  as  so  lim- 
ited, as  the  manifest  policy  of  the  homestead  exemption  laws  is  to  protect  the 
homes  of  those  residing  in  the  state.* 

When  Actual  Residence  on  Land  is  required  to  render  the  land  exempt  as  a  home- 
stead, it  is  clear  that  no  exemption  can  be  claimed  by  one  who  actually  resides 
in  another  state.5 

Domicil  Not  Equivalent  to  Residence.  —  A  distinction  has  been  made  under  the 
homestead  exemption  laws  in  North  Carolina  between  domicil  and  residence, 
and  it  has  been  held  that  a  person  who  is  legally  domiciled  in  the  state  cannot 
claim  a  homestead  if  he  is  at  the  time  actually  residing  in  another  state.6 
And,  on  the  other  hand,  it  has  been  held  that  if  a  person  actually  resides  in 
the  state,  that  is,  if  he  has  his  home  and  lives  there,  he  is  a  resident  within 


under  the  circumstances.  Usually  where  the 
husband  or  wife  has  the  title  and  is  given  the 
custody  of  the  children,  he  or  she  will  be  left 
in  possession  of  the  homestead.  Cole<y.  Cole, 
23  Iowa  433.  See  also  Daniels  v.  Morris,  54 
Iowa  369.  But  circumstances  may  justify  a 
different  award.  Sesterhen  v.  Sesterhen,  60 
Iowa  301. 

Under  the  Kansas  Statute  (see  the  title  Di- 
vorce, vol.  9,  p.  862,  note  2),  when  a  divorce  is 
granted  to  the  husband  for  the  wife's  habitual 
drunkenness,  possession  of  the  homestead  may 
be  awarded  to  the  wife,  she  being  charged 
with  the  care  of  infant  children.  Brandon  v. 
Brandon,  14  Kan.  342.  . 

Under  the  Wisconsin  Statute  (see  the  title 
Divorce,  vol.  9,  p.  863,  note)  it  was  held  that 
where  the  husband's  estate  was  of  small  value, 
the  wife  was  in  feeble  health,  and  the  husband 
was  able  to  earn  his  own  support,  it  was  not 
inequitable,  in  granting  a  divorce,  to  set  the 
homestead  apart  to  the  wife,  although  it  was 
of  greater  value  than  the  rest  of  the  estate. 
Webster  v.  Webster,  64  Wis.  438.  See  also 
Harran  v.  Harran,  85  Wis.  299. 

As  to  the  Division  of  Property  on  the  granting 
of  a  divorce  see  generally  the  title  Divorce, 
vol.  9,  p.  859  et  seq. 

Making  Decree  for  Alimony  Lien  on  Homestead. 
—  See  infra,  this  title,  Liabilities  as  Against 
Which  Homestead  May  Be  Claimed. 

1.  See  Code  Wash.,  §  2007. 

2.  Express  Requirement  of  Residence  —  Ala- 
bama.—  Auerbach  v.  Pritchett,  58  Ala.  451; 
Talmadge  v.  Talmadge,  66  Ala.  199;  McCrary 
v.  Chase,  71  Ala.  540;  Murphy  v.  Hunt,  75 
Ala.  438. 

Arkansas.  —  Brow^n  v.  Peters,  53  Ark.  182. 

California.  —  Cary  v.  Tice,  6  Cal.  625;  Rix 
v.  McHenry,  7  Cal.  89. 

Michigan.  —  McHugh  v.  Curtis,  48  Mich. 
262;  Stanton  v.  Hitchcock,  64  Mich.  316,  8  Am. 
St.  Rep.  821;  Black  v.  Singley,  91  Mich.  50. 
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North  Carolina.  —  Baker  v.  Legget,  98  N. 
Car.  304;  Finley  v.  Saunders,  q8  N.  Car.  462; 
Munds  v.  Cassidey,  98  N.  Car.  558;  Lee  v. 
Moseley,  101  N.  Car.  311;  Fulton  v.  Roberts, 
113  N.  Car.  421. 

See  the  title  Exemptions  (from  Execution), 
vol.  12,  p.  84. 

3.  Actual  Residence  Necessary.  —  Rix  v.  Mc- 
Henry, 7  Cal.  89;  Munds  v.  Cassidey,  98  N. 
Car.  558;  Lee  v.  Moseley,  101  N.  Car.  311. 

Intention  to  Become  a  Resident  and  to  abandon 
a  residence  in  another  state  does  not  give 
to  a  person  the  right  to  claim  the  homestead 
exemption,  where  residence  is  required.  Tal- 
madge v.  Talmadge,  66  Ala.  199;  Murphy  v. 
Hunt,  75  Ala.  438. 

4.  Construed  as  Restricted  to  Residents,  Though 
Not  Expressly  So  Restricted  —  Tennessee.  — 
Prater  v.  Prater,  87'Tenn.  78,  10  Am.  St.  Rep. 
623;  Emmett  v.  Emmett,  14  Lea  (Tenn.)  369; 
Farris  v.  Sipes,  99  Tenn.  298;  Doran  v. 
O'Neal,  (Tenn.  Ch.  1896)  37  S.  W.  Rep.  563. 

Texas.  —  Jordan  v.  Godman,  19  Tex.  275; 
Alston  v.  Ulman,  39  Tex.  157;  Burcham  v. 
Gann,  1  Tex.  Unrep.  Cas.  333;  Adams  v. 
Kaufman,  11  Tex.  Civ.  App.  179. 

Virginia.  —  Lindsay  v.  Murphy,  76  Va.  428. 

See  1  he  title  Exemptions  (from  Execution), 
vol.  12,  p.  84. 

"  Every  Householder  or  Head  of  a  Family."  — 
In  Virginia,  where  the  constitution  exempts  a 
homestead  for  the  benefit  of  "  every  house- 
holder or  head  of  a  family,"  it  has  been  held 
that  the  provision  is  intended  to  apply  only  to 
citizens  of  the  state.  Lindsay  v.  Murphy,  76 
Va.  428. 

5.  Requirement  of  Residence  on  Land.  —  Cary 

v.  Tice,  6  Cal.  625. 

6.  Domicil  Not  Equivalent  to  Residence.  —  Lee 

v.  Moseley,  101  N.  Car.  311;  Fulton  v.  Rob- 
erts, 113  N.  Car.  421. 

See  generally  the  title  Domicil,  vol.  10,  p.  8 

et  seq. 
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the  meaning  of  the  law  though  his  legal  domicil  may  be  in  another  state.1 
But  this  distinction  is  not  recognized  in  some  states.8 

(2)  Removal  from  State.  —  When  residence  is  required,  it  is  clear  that  a 
right  of  homestead  cannot  be  asserted  by  a  person  who  has  given  up  his  resi- 
dence and  removed  to  another  state,  without  any  intention  to  return.3  It  has 
also  been  held  in  some  states,  though  not  in  others,  that  the  right  ceases  when 
a  person  gives  up  his  home  and  removes  to  another  state  to  reside,  though  he 
may  intend  to  return  at  some  time,  and  may  retain  his  domicil.4  It  is  other- 
wise, however,  if  he  retains  his  residence  as  well  as  his  domicil,  and  the 
absence  is  only  for  business  or  other  temporary  purposes.8 

(3)  Intention  to  Remove.  —  The  mere  fact  that  a  debtor  intends  to  remove 
from  the  state,  or  even  that  he  is  about  to  do  so,  and  is  making  preparations 
to  do  so,  with  the  intention  of  changing  his  residence,  does  not  defeat  his 
right  to  homestead  exemption.6 

(4)  Residence  of  Family.  —  When  the  statute  requires  that  the  homestead 
be  occupied  by  the  debtor  and  his  family,  or  by  the  family,  not  only  the 
debtor,  but  the  family  also,  must  reside  in  the  state.7  This,  however,  is  not 
the  rule  in  all  states.  In  Ioiva  it  has  been  held  that  a  man  may  claim  a  home- 
stead exemption  in  land  owned  and  occupied  by  him  as  a  home,  and  to  which 
he  intends  to  bring  his  wife  and  children,  though  they  may  be  living  in  another 
state,  and  may  never  have  been  in  the  state.8 

(5)  Rights  of  Married  Women  —  (a)  Husband  in  Another  State. —  It  has  been 
held  that  if  a  woman  who  resides  in  one  state  marries  a  man  who  resides  and 
continues  to  reside  in  another  state,  but  retains  her  actual  residence  in  her 
own  state,  she  does  not  cease  to  be  a  resident  of  the  latter  state,  so  as  to  pre- 
vent her  claiming  the  benefit  of  the  homestead  laws.9 

(b)  Sights  of  Nonresident  Wife.  —  In  Michigan  it  has  been  held  that  where  a 
wife  has  never  been  within  the  state,  but  has  always  resided  in  another  state, 
she  has  no  homestead  rights  in  property  of  her  husband,  though  he  may  reside 
in  the  state  and  occupy  the  premises  as  a  home.10 

in  other  states  it  is  held  that  the  residence  of  the  wife,  for  the  purpose  of 
determining  her  rights  under  the  homestead  laws,  is  that  of  her  husband,  and 
that  she  acquires  the  right  to  the  benefit  of  the  exemption  if  her  husband  is  a 

1.  Fulton  v.  Roberts,  113  N.  Car.  421.  In  Chitty  v.  Chitty,  118  N.  Car.  647,  it  was 
In  some  cases  it  has  been  said  that  "  tlomi-     held  that  a  man  did  not  lose  his  residence  in 

cil  "  in  the  state  is  necessary  to  entitle  a  per-  the  state,  nor  his  right  to  a  homestead,  by 

son  lo  homesiead  rights.    Alston  v.  Ulman,  leaving  the  state  for  the  purpose  of  escaping  a 

39  Tex.  157;  Jordan  v.  Godman,  19  Tex.  275.  criminal  prosecution,  when  his  wife  and  family 

But  the  term  was  probably  used  in  the  sense  continued  to  live  in  the  stale  on  the  home 

of  residence.  place,  and  he  intended  to  return  when  the 

2.  Lindsay  v.  Murphy,  76  v*a.  428.  prosecution  should  be  dismissed.    Clark,  J., 

3.  Permanent  Removal  from  State —  A'orth  Car-  dissented. 

olina.  —  Bakers.  Legget,  98  N.  Car.  304;  Fin-  6.  Mere' Intention  to   Remove  from  State. — 

ley  v.  Saunders,  98  N.  Car.  462;   Fulton  v.  Davis  v.  Land,  88  Mo.  436;  Rasco  v.  Sheet,  8 

Roberts,  113  N.  Car.  421.  Ky.  L.  Rep.  703.    See  also  Dawley  v.  Ayers, 

Virginia.  —  Lindsay   v.    Murphy,    76    Va.  23  Cal.  108.    See  infra,  this  title.  Waiver, 

428.  Forfeiture,  Abandonment,  and  Estoppel.  And 

And  see  the  title  Exemptions  (from  Execu-  see  the  title  Exemptions  (from  Execution), 

tion),  vol.  12,  p.  85.  vol.  12,  p.  85. 

4.  Changing  Residence  Without  Change  of  7.  Residence  of  Family. —  Farlin  v.  Sook,  26 
Domicil. —  Fulton  v.  Roberts,  113  N.  Car.  421;  Kan.  397. 

Munds   v.  Cassidey,  98  N.  Car.  558;   Lee  v.  8.  Williams  v.  Swctland,  10  Iowa  51. 

Moscle'y,  101  N.  Car.  311.    And  sec  the  title  9.  Rights  of  Married  Women. —  Fish  v.  Street, 

Exemptions  (from  Execution),  vol.  12,  p.  86,  27  Kan.  270. 

note.  10.  Rights  of  Nonresident  Wife.  —  Stanton  v. 

The  decision  in  Lindsay  v.  Murphy,  76  Ya.  Hitchcock,  64  Mich.  316,  8  Am.  St.  Rep.  821; 

428,  is  to  the  contrary.  Black  -.  Sittgley,  91  Mich.  50. 

6.  Mere    Temporary    Removal.  —  Fullon    v.  In  South  Dakota,  wl\erc  a  husband  resides  in 

Roberts,  113  N.  Car.  421;  Chitty  v.  Chitty,  118  the  state  alone,  and  the  wife  resides  in  another 

N.  Car.  647;  Lindsay  v.  Murphy,  70  Va   42S.  slate,  she  acquires  such  homestead  rights  only 

And  sec  the  title  EXEMPTIONS  (from  Exf.cu-  as  are  acquired  by  him.    Clark  v.  Evans,  6  S. 

Hon),  vol.  12,  p.  86.  Dak.  244. 
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resident,  though  she  may  be  in  another  state.1  A  wife  loses  her  rights  in  the 
homestead  if  she  voluntarily  and  wrongfully  abandons  her  husband  and  resides 
in  another  state.2  But  it  is  otherwise  if  she  is  driven  away  by  the  cruelty  of 
her  husband." 

(6)  Time  of  Becoming  Resident.  —  Where  the  statute  allows  a  homestead 
exemption  to  the  head  of  a  family  residing  in  the  state,  a  person,  to  be 
entitled  to  the  benefit  of  the  statute,  need  not  have  been  a  resident  at  the 
time  of  contracting  the  debt  which  it  is  sought  to  enforce  against  the  home- 
stead. It  is  sufficient  if  he  is  a  resident  at  the  time  when  the  property  is 
levied  on  and  claimed  as  exempt.'1  If  he  is  not  a  resident  at  the  time  when  a 
lien  of  a  judgment  or  a  lien  under  process  attaches,  his  subsequent  removal  to 
the  state  does  not  entitle  him  to  a  homestead  exemption  as  against  the  lien.5 

b.  ClTlZENSHir.  ■ — In  some  states  the  constitution  or  statute  in  terms 
gives  the  right  of  homestead  exemption  to  "  citizens  "  only,0  but  it  has  been 
held  that  the  term  is  used  merely  in  the  sense  of  resident  or  inhabitant,  and 
that  the  right  extends,  therefore,  to  a  citizen  or  subject  of  another  state  or 
country,  if  he  is  residing  in  the  state.7  When  the  statute  or  constitution 
requires  residence,  but  is  silent  as  to  political  status,  a  homestead  may  be 
claimed  by  resident  citizens  of  other  states  and  resident  aliens.8 

VIII.  Title  or  Interest  Necessary  to  Support  Homestead  Exemption  — 
1.  In  General.  —  As  a  general  rule,  subject  to  qualifications  to  be  stated  in 
subsequent  paragraphs,  the  homestead  exemption  may  be  claimed  in  any 
estate  which  the  debtor  may  have  and  which  is  liable  to  seizure  and  sale  on 
execution  for  the  payment  of  his  debts.9  The  homestead  law,  it  has  been 
said,  was  designed  to  embrace  ' '  all  estates  liable  to  such  sales. ' '  10  Ownership 
of  the  fee  is  not  necessary,  even  when  the  statute  uses  the  word  "  owner," 
for  one  who  has  a  less  estate  is  the  owner  to  the  extent  of  his  estate.11 

2.  Possessory  Interest  Necessary  —  a.  In  General. — To  entitle  a  debtor 
to  a  homestead  exemption  he  must,  at  least,  have  a  possessory  interest  in  the 


1.  Prater  v.  Prater,  87  Tenn.  78,  10  Am.  St. 
Rep.  623;  Lacey  v.  Clements,  36  Tex.  661; 
Clements  v.  Lacy,  51  Tex.  157. 

2.  Voluntary  Abandonment  of  Husband.  — 
Prater  v.  Prater,  87  Tenn.  78,  10  Am.  St.  Rep. 
623;  Earle  v.  Earle,  9  Tex.  630. 

3.  Involuntary  Removal.  —  In  Michigan,  where 
a  wife  once  had  her  home  with  her  husband  in 
the  state,  she  acquires  a  vested  right  in  the 
homestead,  and  her  husband  cannot  deprive 
her  of  such  right  by  driving  her  out.  Stanton 
v.  Hitchcock,  64  Mich.  316,  8  Am.  St.  Rep. 
821. 

The  same  rule  has  been  applied  in  other 
states.  Barker  v.  Dayton,  28  Wis.  367;  Keyes 
v.  Scanlan,  63  Wis.  345. 

4.  Time  of  Becoming  Resident  of  State.  —  Gray 
v.  Putnam,  51  S.  Car.  97;  Finnegan  v.  Prinde- 
ville,  83  Mo.  517. 

5.  Becoming  Resident  After  Lien  Attaches.  — 
McCrary  v.  Chase,  71  Aal.  540  [in  effect  over- 
ruling Watson  v.  Simpson,  5  Ala.  233]; 
Murphy  v.  Hunt,  75  Ala.  438;  Upman  v.  Sec- 
ond Ward  Bank,  15  Wis.  449. 

6.  See  for  instance  Annot.  Code  Miss.  (r8g2), 
§  1970  et  st-tj.;  Trotter  v.  Dobbs,  38  Miss.  198. 

7.  "  Citizens  "  —  Equivalent  to  "  Residents  "  or 
Inhabitants.  —  McKenzie  v.  Murphy,  24  Ark. 
155.  But  see  Lindsay  v.  Murphy,  76  Va.  428. 
See  also  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  87. 

8.  Dawley  v.  Ayers,  23  Cal.  108.  In  this 
case  the  statute  in  terms  required  bona  fide 
residence  only,  and  the  court  said:  "  The 
homestead  law  is  not  limited  in  its  operation 
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to  any  class,  but  is  universal  in  its  applica- 
tion; and  all  classes  of  persons  are  entitled  to 
its  benefits,  without  any  distinction  as  to  citi- 
zenship, or  capability  of  becoming  cilizens." 

9.  Title  or  Interest  to  Support  Homestead  — 
Estates  Liable  to  Execution  —  United  Slates.  — 
Bariholomew  v.  West,  2  Dill  (U.  S.)  293,  2  Fed. 
Cas.  No.  1,071. 

Illinois.  —  Deere  v.  Chapman,  25  111.  610^ 
Conklin  v.  Foster,  57  111.  104;  Feldes  v.  Dun- 
can, 30  111.  App.  469. 

Iowa.  —  Pelan  v.  De  Bevard,  13  Iowa  53. 

Kansas.  —  Randal  v.  Elder,  12  Kan.  257. 

Mississippi. — Johnson  v.  Richardson,  33, 
Miss.  462;  King  v.  Sturges,  56  Miss.  606. 

10.  Conklin  v.  Foster,  57  111.  107;  Deere  v. 
Chapman,  25  111.  610.  And  see  the  other  cases 
above  cited. 

11.  Ownership  in  Fee  Not  Necessary.  —  Barthol- 
omew v.  West,  2  Dill.  (U.  S.)  293;  Deere  v. 
Chapman,  25  111.  610;  Randal  v.  Elder,  12 
Kan.  257.  And  see  the  other  cases  more 
specifically  cited  in  the  notes  following. 

"  The  Policy  of  the  Statute  is  to  secure  to  the 
debtor  a  home  for  himself  and  family ;  whether 
that  home  is  upon  land  to  which  ihe  debtor 
had  an  estate  in  fee  simple,  or  one  of  less  dig- 
nity, or  a  mere  possessory  interest,  it  is  the 
occupancy  as  a  residence  which  the  statute 
had  in  view,  and  intended  to  protect,  rather 
than  the  title  by  which  he  held.  The  sub- 
stance thereof  is  that  the  creditor  shall  not 
break  up  the  home  and  residence,  by  a  sa'e  of 
such  title  as  the  debtor  had."  McGrath  v. 
Sinclair,  55  Miss.  89. 
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land  claimed.    There  must  be  at  least  a  present  right  of  occupancy.1 

b.  Remainder  or  Reversion.  —  A  homestead  cannot  exist  in  a 
remainder  or  reversion,  since  in  such  case  there  is  no  present  right  of  occu- 
pancy.2 But  it  has  been  held  that  a  remainderman  may  claim  a  homestead 
after  determination  of  the  particular  estate,  as  against  creditors  who  have 
failed  to  sell  his  interest  on  execution  before  determination  of  the  particular 
estate.3 

3.  Whether  Exemption  Is  Dependent  upon  Title  —  a.  As  AGAINST  Para- 
mount TITLE.  —  It  is  clear  that  mere  occupancy  and  a  claim  or  dedication 
of  land  as  a  homestead  can  give  to  the  occupant  no  homestead  rights  whatever 
as  against  one  who  has  a  paramount  title.  Ownership  of  the  land  by  a  debtor 
is  necessary,  therefore,  to  this  extent  at  least,  in  order  to  sustain  a  claim  of 
homestead  exemption.4 

b.  As  Against  Creditors  —  (i)  View  that  Title  Is  Necessary.  —  In  most 
states  it  has  been  held  that  where  the  statute  exempts  a  homestead  "  owned  " 
and  occupied  by  the  debtor,  no  homestead  can  be  claimed,  even  as  against 
creditors,  in  land  not  owned  by  the  debtor.5  And  it  has  even  been  held  that 
where  the  constitution  or  statute  exempts  the  homestead  from  levy  or  sale 
under  mesne  or  final  process  "  issued  from  any  court,  it  presupposes  a  title 
capable  of  a  transfer  by  such  a  sale,  and  does  not  exempt  land  unless  the 
claimant  has  such  a  title  as  is  subject  to  levy  and  sale.0 


1.  Possessory  Interest.  —  Watsons.  Saxer,  102 
111.  585;  Brokaw  v.  Ogle,  170  111.  115;  Feldes 
v.  Duncan,  30  111.  App.  469;  Murchison  v. 
Plyler,  87  N.  Car.  79. 

2.  Remainder  or  Reversion.  —  Brokaw  v.  Ogle, 
170  111.  115.  See  also  Murchison  v.  Plyler,  87 
N.  Car.  79;  Cornish  v.  Frees,  74.  Wis.  490. 
Aid  see  Wilson  v.  Counts,  52  S.  Car.  218, 
where  it  was  held  thai  a  woman  who  acquired 
lind  by  a  devise  from  her  grandfather  had  no 
homestead  right  therein  after  the  death  of  her 
father,  by  reason  of  the  fact  that  the  homestead 
was  assigned  to  her  during  her  father's  life- 
time, and  while  he  had  a  life  estate  in  the 
land. 

Devisees  Occupying  under  Widow.  —  Where  a 
widow  remains  in  possession  of  her  deceased 
husband's  land  after  his  death,  having  a  life 
estate  therein,  the  husband's  devisees,  occu- 
pying the  land  under  her,  do  not  own  and 
occupy  it  in  the  sense  of  the  Wisconsin  home- 
stead law.    Cornish  v.  Frees,  74  Wis.  490. 

3.  Siern  v.  Lee,  115  N.  Car.  426. 

4.  No  Rights  Acquired  as  Against  Paramount 
Title.  —  Brooks  v.  Hyde,  37  Cal.  366.  See  also 
Mann  v.  Rogers,  35  Cal.  316;  Spencer  v.  Geiss- 
man,  37  Cal.  96,  99  Am.  Dec.  248;  Whitehead 
v.  Mundy,  91  Ga.  198;  Brown  v.  Keller,  32 
111.  151.  83  Am.  Dec.  258;  McClurken  v.  Mc- 
Clurkcn,  46  111.  327. 

5.  Want  of  Title  as  Against  Creditors  —  View 
that  Title  Is  Necessary  —  Alabama. — Beard  v. 
Johnson,  87  Ala.  729. 

Florida.  —  Minson  v.  Booth,  39  Fla.  333. 

Illinois.  —  Kitchell  v.  Burgwin,  21  III.  40; 
Brown  v.  Keller,  32  III.  151,  83  Am.  Dec.  258; 
Kilterlin  v.  Milwaukee  Mechanic's  Mut.  Ins. 
Co.,  134  III.  647. 

Iowa. — Johnston  v.  McPhcrran.Si  Iowa  230. 

Kansas.  —  Randal      Elder,  12  Kan.  257. 

Louisiana.  —  Denis  v.  Gaylc,  40  La.  Ann. 
286. 

Michigan.  —  Wisner  v.  Farnham,  2  Mich. 
472;  Renlchler  v.  Lawton,  113  Mich.  14. 


Minnesota.  —  Sumner  v.  Sawtelle,  8  Minn. 
309;  Rogers  v.  McCauley,  22  Minn.  384. 

Mississippi. — Partee  v.  Stewart,  50  Miss.  717; 
Beny  v.  Dobscn,  68  Miss.  483.  Compare,  how- 
ever, King  v.  Sturges,  56  Miss.  606,  where  it 
was  said  that  the  occupancy  of  land,  whether 
at  will  or  by  any  other  tenure,  except  that  of 
mere  intrusion  or  trespass,  will  sustait.  the 
homestead  right.  And  see  Lewis  v.  White,  69 
Miss.  352,  30  Am.  St.  Rep.  557;  McGrath  v. 
Sinclair,  55  Miss.  89. 

Missouri.  —  Stamm  v.  Stamm,  11  Mo.  App. 
598.  Compare,  however,  Vogler  ;■.  Montgom- 
ery, 54  Mo.  584. 

New  Hampshire.  —  Gerrish  v.  Hill,  66  N.  H. 
171. 

Ohio.  —  Robinett  v.  Doyle,  2  West.  L.  Month. 
585,  2  Ohio  Dec.  (Reprint)  ?qr.  Compare,  how- 
ever. Sears  v.  Hanks,  14  Ohio  St.  301. 

South  Carolina.  —  Garaty  v.  Du  Bcse,  5  S. 
Car.  493;  Kctchin  v.  McCarley,  26  S.  Car.  I, 
4  Am.  St.  Rep.  674. 

Texas.  —  Smith  v.  Chenault,  48  Tex.  455; 
Holloway  v.  Mcllhenny  Co.,  77  Tex.  657; 
Wortham  v.  Anderson,  6  Tex.  Civ.  App.  18. 

In  Illinois  a  homestead  estate  can  have  no 
separate  existence  independently  of  the  title 
on  which  it  is  dependent,  and  is  commensu- 
rate with  such  title,  whether  the  homestead  is 
in  the  owner  of  the  fee,  for  life,  or  for  years. 
Browning  v.  Harris,  99  III.  456;  Kitterlin  -•. 
Milwaukee  Mechanic's  Mut.  Ins.  Co.,  134  111. 
647;  Stafford  v.  Woods,  144  III.  203. 

A  Person  Who  Settles  on  County  School  Land, 
but  who  does  not  purchase  it  from  the  stale,  ac- 
quires no  homestead  right  therein.  Wortham 
v.  Anderson,  6  Tex.  Civ.  App.  18. 

6.  Title  Subject  to  Levy  and  Sale.  —  Garaty 
O,  Du  Bosc,  5  S.  Car.  493.  And  see  Beard  v. 
Johnson.  87  Ala.  729;  Robinett  v.  Doyle.  2 
West.  L.  Month.  585,  2  Ohio  Dec.  (Reprint) 
391.  This,  however,  is  contrary  to  the  weight 
of  authority.  Sec  the  cases  cited  in  the  notes 
following. 
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Ocoupancy  under  Deed  from  One  Without  Title.  —  Where  ownership  IS  held  to  be 

ne<  >'\  to  support  a  claim  of  homestead,  no  homestead  can  be  claimed  by 
a  person  occupying  land  under  a  deed  which  confers  no  title,  because  the 
grantor  had  none.1 

Claim  After  Conveyance  of  Title.  —  Nor  can  a  homestead  be  claimed  by  the  owner 
of  land  after  he  has  conveyed  the  land  and  thus  parted  with  his  title.  And  it 
can  make  no  difference  that  he  remains  in  possession.3 

(2)  Possession  Held  Sufficient. — Some  of  the  courts,  contrary  to  the  deci- 
sions referred  to  above,  do  not  require  title  to  support  the  homestead  exemp- 
tion, but  hold  that  mere  possession  of  land  is  sufficient  as  against  creditors. 
According  to  this  view,  when  land  upon  which  an  execution  is  levied  is 
claimed  by  the  debtor  as  his  homestead,  and  he  is  in  possession,  occupying  it 
as  his  home,  the  creditor  cannot  defeat  his  claim  of  exemption  on  the  ground 
that  he  has  no  title  to  the  property.3 

The  Reason  given  for  this  doctrine  is  that  if  the  debtor  has  no  title,  the  cred- 
itor has  no  right  to  sell  the  property  at  all,  and  by  seeking  to  sell  it  he  admits 
title,  at  least  for  the  purpose  of  the  particular  proceeding.1 

(3)  After-acquired  Title.  —  According  to  this  view,  if  a  debtor  is  in  posses- 
sion of  land  without  title  or  with  a  defective  title,  claiming  the  property  as  his 
homestead,  and  afterwards  obtains  a  good  title,  he  may  claim  his  homestead 
as  against  executions  levied  before  he  obtained  title  as  well  as  those  levied 
afterwards.5  This  is  clearly  so  where  the  debtor  has  filed  a  declaration  of 
homestead  in  accordance  with  the  statute.0 

4.  Life  Estates  —  a.  In  General.  —  It  is  well  settled  that  a  homestead 
exemption  may  be  claimed  in  a  life  estate.7    A  person  in  possession  of  land 


1.  Conveyance  from  One  Without  Title.  —  Berry 

v.  Dobson,  68  Miss.  483,  citing  9  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  title  Homestead. 

2.  Claim  After  Conveyance.  —  In  Ketchin  v. 
MrCarley,  26  S.  Car.  I,  4  Am.  St.  Rep.  674,  it 
was  held  that  a  debtor  who  had  conveyed  his 
homestead  to  his  wife  after  the  entry  of  a  judg- 
ment against  him  had  no  interest  to  which  the 
homestead  exemption  could  attach  as  against 
a  levy  under  the  judgment  so  long  as  the  title 
remained  in  his  wife.  The  statute  under 
which  this  decision  was  rendered  exempted  a 
homestead  "  whether  held  in  fee  or  any  lesser 
estate." 

In  Gerrish  v.  Hill,  66  N.  H.  171,  it  was  held 
that  where  a  levy  was  made  upon  land  after 
the  debtor  had  sold  it,  though  before  he  had 
removed  from  it,  no  homestead  could  be 
claimed  in  it,  since  in  New  Hampshire  title  as 
well  as  possession  was  necessary  to  support  the 
homestead  right. 

Contra.  —  Pendleton  v.  Hooper,  87  Ga.  108, 
27  Am.  St.  Rep.  227. 

3.  View  that  Debtor's  Want  of  Title  Cannot  Be 
Set  Up  by  Creditor  —  California.  —  Brooks  v. 
Hyde,  37  Cal.  366;  Spencer  v.  Geissman,  37 
Cal.  96,  99  Am.  Dec.  248;  Gaylord  v.  Place,  98 
Cal.  472;  Perry  v.  Ross,  104  Cal.  15,  43  Am. 
St.  Rep.  66. 

Georgia.  —  Pendleton  v.  Hooper,  87  Ga.  108, 
27  Am.  St.  Rep.  227;  Whitehead  v.  Mundy,  91 
Ga.  198. 

Mississippi.  —  McGralh  v.  Sinclair,  55  Miss. 
89;  King v.  Sturges,  56  Miss.  606;  Lewis  v. 
White,  69  Miss.  352,  30  Am.  St.  Rep.  555.  But 
see  Berry  v.  Dobson,  68  Miss.  483;  Partee  v. 
Stewart,  50  Miss.  717. 

Missouri.  —  Vogler  v.  Montgomery,  54  Mo. 
584.  Compare  Stamm  v.  Stamm,  11  Mo.  App. 
598. 


Montana. — Watterson  v.  E.  L.  Bonner  Co., 
19  Mont.  554,  61  Am.  Si.  Rep.  527. 

Ohio.  —  Sears  v.  Hanks,  14  Ohio  St.  301. 

4.  Lewis  v.  White,  69  Miss.  352,  30  Am.  St. 
Rep.  557. 

A  Grantor  Retaining  Possession  after  he  has 
parted  with  the  title  to  his  land  by  deed  of  gift 
has,  under  the  Georgia  statute,  been  held  en- 
titled to  assert  his  homestead  exemption. 
Pendleton  v.  Hooper,  87  Ga.  10S,  27  Am.  St. 
Rep.  227.  Contra,  Gerrish  v.  Hill,  66  N.  H. 
171;  Ketchin  v.  McCarley,  26  S.  Car.  1,  4  Am. 
St.  Rep.  674. 

5.  After-acquired  Title  Attaches  to  Homestead, 
—  Spencer  v.  Geissman,  37  Cal.  96,99  Am. 
Dec.  248. 

6.  Spencer  v.  Geissman,  37  Cal.  96,  99  Am. 
Dec.  248. 

Whatever  be  the  character  of  the  title  or  in- 
terest in  the  land  held  at  the  time  of  filing 
the  declaration,  the  claim  will  attach  to  that 
title  or  interest,  and  whatever  may  inure  to  or 
grow  out  of  that  title  will  be  impressed  with 
the  homestead  right  equally  with  the  original 
title.  Alexander  v.  Jackson,  92  Cal.  514,  27 
Am.  St.  Rep.  158 

7.  Life  Estate  Will  Support  Homestead  —  Ala- 
bama. —  Tyler  v.  Jewett,  82  Ala.  93. 

Illinois.  —  Deere  v.  Chapman,  25  111.  610; 
Potts  v.  Davenport,  79  111.  456. 

Kansas.  —  Goodman  v.  Malcolm,  5  Kan. 
App.  285. 

Kentucky.  —  Burch  v.  Atchison,  82  Ky.  585, 
6  Ky.  L.  Rep.  592,  636;  English  v.  Studicker, 
4  Ky.  L.  Rep.  721;  Pendergest  v.  Heekin,  94. 
Ky.  384;  Donahue  v.  Mutual  L.  Ins.  Co.,  (Ky. 
1898)  46  S.  W.  Rep.  211;  Vanmeeter  v.  Van- 
meeter,  12  Ky.  L.  Rep.  214;  Robinson  v. 
Smithey,  80  Ky.  636. 

Missouri.  —  Kendall  v.  Powers,  96  Mo.  142^ 
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and  occupying  it  as  his  homestead  is  none  the  less  the  "  owner,"  within  the 
meaning  of  the  homestead  exemption  laws,  because  he  has  merely  an  estate 
either  for  his  own  life  or  for  the  life  of  another.1  Where  title  is  necessary  to 
support  a  claim  of  homestead,  the  right  of  a  debtor  to  a  homestead  in  land  in 
which  he  has  an  estate  for  life  terminates  only  when  his  estate  determines.18 

b.  CURTESY. — Since  a  homestead  exemption  maybe  claimed  in  a  life 
estate,  a  homestead  may  be  claimed  in  land  occupied  by  the  debtor  as  tenant 
by  curtesy.3 

c.  Dower.  —  And  a  widow  who  has  only  a  dower  interest  in  land  is 
entitled  to  a  homestead  therein  as  against  her  creditors,  to  the  same  extent  as 
if  she  owned  the  fee.4 

5.  Leasehold  Estates  —  a.  In  GENERAL. — By  express  statutory  provision 
in  some  states  a  person  owning  and  occupying  a  dwelling  and  other  improve- 
ments on  land  of  which  he  is  rightfully  in  possession  under  a  lease  for  a  term 
of  years  may  claim  the  premises  as  his  homestead.5  And  according  to  the 
better  opinion,  even  in  the  absence  of  such  express  provision,  a  leasehold 
estate  is  sufficient  to  support  a  claim  of  homestead,  either  in  the  term  or  in 
buildings  on  the  leased  premises  owned  by  the  lessee,  if  the  property  is  occu- 
pied as  a  home  by  the  lessee.6    But  where  title  is  necessary  to  support  a 


9  Am.  St.  Rep.  326;  Murdock  v.  Dalby,  13 
Mo.  App.  41. 

Ohio.  —  Newton  v.  Clarke,  4  Wkly.  L.  Gaz. 
log,  3  Ohio  Dec.  (Reprint)  165. 

Tennessee.  —  Ex  p.  Brien,  2  Tenn.  Ch.  33. 

1.  Deere  v.  Chapman,  25  111.  610. 
Devise  to  Wife  for  Life.  —  Where  a  husband 

devised  his  homestead,  not  exceeding  ihe  stat- 
utory limitation  as  to  value,  to  his  wife  for 
life,  with  a  remainder  to  his  son,  it  was  held 
that  the  widow  was  entitled  to  claim  the  home- 
stead free  from  liability  for  any  of  her  debts. 
Pendergest  :'.  Heekin,  94  Ky.  384. 

2.  Determination  of  Life  Estate.  —  Kitterlin  v. 
Milwaukee  Mechanic's  Mut.  Ins.  Co.,  134  111. 
647;  Goodman  v.  Malcolm,  5  Kan.  App. 
285. 

3.  Tenant  by  Curtesy  —  Illinois.  —  Potts  v. 
Davenport,  79  III.  456. 

Kentucky.  —  English  v.  Studicker,  4  Ky.  L. 
Rep.  721;  Vanmeeter  v.  Vanmeeter,  12  Ky.  L. 
Rep.  214. 

Missouri.  —  Kendall  v.  Powers,  96  Mo.  142, 
9  Am.  St.  Rep.  326. 

Ohio.  —  Newton  v.  Clarke,  4  Wkly.  L.  Gaz. 
109.  3  Ohio  Dec.  (Reprint)  165. 

Exemption  in  Lieu  of  Homestead.  —  It  follows 
that  where  a  particular  exemption  is  allowed 
to  a  debtor  where  he  does  not  own  a  home- 
stead, the  exemption  cannot  be  claimed  by  a 
surviving  husbanrl  who  occupies  as  a  home 
property  in  which  he  has  a  life  estate  as  tenant 
by  the  curtesy.  Newton  v.  Clarke,  4  Wkly.  L. 
Gaz.  109,  3  Ohio  Dec.  (Reprint)  165. 

4.  Dower  Interest  Will  Support  Homestead.  — 
Burch  v.  Atchison,  82  Ky.  585,  6  Ky.  L.  Rep. 
592,  636. 

This  right  attaches  before  the  dower  is  set 
apart.    Murdock  v.  Dalby,  13  Mo.  App.  41. 

5.  Leasehold  Estate  and  Buildings  on  Leased 
Land.  —  Platto  v.  Cady,  12  Wis.  461,  78  Am. 
Dec.  752. 

6.  Alabama.  —  Weber  v.  Short,  55  Ala.  311; 
Watts  v.  Gordon,  65  Ala.  546;  Tyler  ./.  Jewelt, 
92  Ala.  93. 

Arkansas.  —  Robson  v.  Hough,  56  Ark.  631, 
Illinois.  —  Conklin    v.   Foster,  57   III.  104. 


Compare  Brown  v.  Keller,  32  111.  151,  83  Am. 
Dec.  258. 

Iowa.  —  Peian  v.  De  Bevard,  13  Iowa  53; 
Wertz  v.  Merritt,  74  Iowa  683. 

Kansas. —  Hogan  v.  Manners,  23  Kan.  551, 
33  Am.  Rep.  199;  Hay  v.  Whitney,  59  Kan. 
771,  51  Pac.  Rep.  896. 

Michigan. —  Bunker  Paquette,  37  Mich. 
79;  Maatta  v.  Kippola,  102  Mich.  116. 

Minnesota.  —  In  re  Emerson,  58  Minn.  450. 
Mississippi. — Johnson    v.    Richardson,  33 
Miss.  462;  Kingi/  Sturges,  56  Miss.  606.  But 
see  Berry  v.  Dobson,  68  Miss.  483. 

Texas.  — Cullers  v.  James,  66  Tex.  494;  Phil- 
lips v.  Warner,  (Tex.  App.  1890)  16  S.  W.  Rep. 
423;  Anheuser-Busch  Brewing  Assoc.  v. 
Smith,  (Tex.  Civ.  App.  1894)268.  W.  Rep.  94. 

Wisconsin.  —  Platto  v.  Cady,  12  Wis.  461,  78 
Am.  Dec.  752. 

The  Term  "  Lands,"  as  used  in  the  statute  ex- 
empting the  homestead  of  a  debtor  from  sale 
under  execution,  embraces  leasehold  lands, 
as  well  as  an  estate  for  life,  and  any  greater 
estate  of  freehold.  Johnson  v.  Richardson,  33 
Miss.  462. 

The  Fact  that  a  Dwelling  House  on  Leased 
Premises  Remains  Personal  Property,  and  is  sub- 
ject to  removal  by  the  tenant  on  the  termina- 
tion of  the  lease,  does  not  prevent  his  claiming 
a  homestead  therein.  Watts  v.  Gordon,  65  Ala. 
546;  Weber  v.  Short,  55  Ala.  311;  Hogan  v. 
Manners,  23  Kan.  551,  33  Am.  Rep.  199. 

Nor  is  the  right  to  a  homestead  affected  by 
the  fact  that  the  building  is  taxable  by  statute 
as  personal  property.  Hogan  v.  Manners,  23 
Kan.  551,  33  Am.  Rep.  199. 

Premises  Not  Claimed  as  Homestead.  —  In  Col- 
well  v.  Carper,  15  Ohio  St.  279,  it  was  held 
that  a  tenant  for  a  single  year  of  a  house, 
stable,  and  parcel  of  land — the  tenant  not 
claiming  the  property  as  a  homestead  —  was 
not  the  owner  of  a  homestead  within  the  mean- 
ing of  the  homestead  act,  so  as  to  be  deprived 
of  the  benefit  of  exemptions  from  execution  of 
personal  property,  under  the  provisions  of  that 
act.  Sec  also  McConville  v.  Lee,  31  Ohio  St. 
447- 
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homestead  exemption,  the  homestead  right  in  the  land  does  not  survive  the 
tormin.it ion  of  the  leasehold  estate.1  And  the  homestead  right  is  no  defense 
whatever  in  an  action  by  the  lessor  to  recover  the  premises.* 

Removal  of  Building.  —  Where  the  right  to  the  homestead  exemption  applies 
to  a  dwelling  house  standing  on  land  not  owned  by  the  person  claiming  the 
exemption,  the  removal  of  the  house  by  its  owner  to  another  site  does  not 
render  it  subject  to  seizure  and  sale  on  execution  while  in  transit.3 

b.  HOMESTEAD  in  Both  Lessor  and  Lessee.  —  Since  there  cannot  be 
two  homesteads  belonging  to  different  persons  in  a  single  tract  of  land  at  the 
same  time,  the  lessee  of  land,  though  he  may  live  on  it  with  his  family,  has 
no  homestead  exemption  therein,  where  the  lessor  also  occupies  the  land 
under  a  reservation  of  a  right  of  occupancy  in  the  lease,  and  resides  thereon 
with  his  family  as  his  homestead.4 

c.  Stipulation  Against  Use  as  Residence.  —  Since  occupation  as  a 
residence  is  necessary  to  a  homestead  right,  it  has  been  held  in  Wisconsin  that 
a  person  who  occupies  premises  under  a  lease  stipulating  that  the  premises 
shall  be  used  and  occupied  exclusively  as  a  site  for  a  hotel,  or  for  other  busi- 
ness purposes,  can  acquire  no  homestead  rights  therein,  although  he  in  fact 
uses  it  as  a  residence,  since  such  a  stipulation  excludes  any  right  to  use  a 
building  erected  on  the  premises  as  a  residence.5 

d.  Tenancy  at  Will.  —  It  has  been  held  in  Mississippi  that  a  tenant  at 
will  may  acquire  a  homestead  right.6  But  this  has  been  denied  in  some  of 
the  other  states.7 

e.  Tenancy  by  Sufferance.  —  In  Iowa  it  was  held  that  a  tenant  by 
sufferance  had  no  such  interest  as  would  support  a  claim  of  homestead  exemp- 
tion.8 This,  however,  cannot  be  true  in  those  jurisdictions,  as  in  California, 
in  which  mere  possession  alone  is  held  sufficient  as  against  a  levying  creditor.9 

6.  Equitable  Estate  or  Interest  —  a.  In  General.  —  To  entitle  a  person  to 
claim  and  hold  land  as  his  exempt  homestead,  he  need  not  have  the  legal  title 
or  interest,  even  when  the  statute  exempts  a  homestead  "  owned  "  and  occu- 
pied by  the  debtor.  An  equitable  estate  or  interest  is  sufficient.  There  are 
several  cases  to  the  contrary,10  but  this  doctrine  is  supported  by  an  overwhelm- 
ing weight  of  authority.11    In  some  states  the  statute  in  express  terms  extends 

1.  Termination  of  Leasehold  Estate  Terminates  clause,  ir  was  held  that  the  lessee  could  claim 
Homestead  Right  in  Land.  —  Kuttner  v.  Haines,  a  homestead  therein  where  he  occupied  it  as  a 
35  111.  App.  307,  135  111.  382;  Kitterlin  v.  Mil-  residence.    In  re  Emerson,  58  Minn.  450. 
waukee  Mechanic's  Mut.  Ins.  Co.,  131.  111.  647 ;  6.  Tenancy  at  Will. —  King  v.  Sturges,  56 
Weru  v.  Merritt,  74  Iowa  683.    In  the  case  Miss.  606. 

last  cited  a  son  had  occupied  a  portion  of  his  7.  Wertz  v.  Merritt,  74  Iowa  683;  Williams 

father's  land  as  a  tenant  of  his  father  and  had  v.  Wethered,  37  Tex.  130. 

acquired  a  homestead  right  in  it.  After  his  8.  Tenancy  by  Sufferance.  —  Therme  f.  Bethe- 
father's  death  the  land  was  allotted  to  him  noid,  106  Iowa  697.  In  this  case  it  was  held 
upon  partition  of  the  real  estate.  It  was  held  that  where  land  was  granted  to  a  person  sub- 
that  his  homestead  right  did  not  survive  his  ject  to  a  life  reservation  of  use  and  rents,  he 
leasehold  estate,  which  by  the  terms  of  the  could  acquire  no  homestead  right  in  the  land 
lease  ended  with  his  father's  death,  and  that  by  occupancy  by  sufferance  of  the  life  tenant, 
the  land  was  not  exempt  as  a  homestead  as  9.  See  supra,  this  section,  Whether  Exemption 
against  a  debt  contracted  prior  to  the  father's  Is  Dependent  upon  Title. 

death .  10.  Equitable  Estate  or  Interest  —  Held  Not  Suffi- 

2.  Claim  as  Against  Landlord. —  Kuttner  v.  cient. —  Robinett  v.  Doyle,  2  West.  L.  Month. 
Haines,  35  111.  App.  307,  135  111.  382;  Abbott  585,  2  Ohio  Dec.  (Reprint)  391;  Garaly  v.  Du 
v.  Cromartie,  72  N.  Car.  292,  21  Am.  Rep.  457.  Bose,   5  S.  Car.  493.     The  latter  case  was 

3.  Removal  of  Building  to  Another  Site. —  limited  in  Munro  v.  Jeter,  24  S.  Car.  29,  and 
Bunker  v.  Paquette,  37  Mich.  79.  the   contrary  docirine  established.     See  the 

4.  Homestead  Cannot  Be  in  Both  Lessor  and  note  following. 

Lessee.  —  Hay  v.  Whitney,  59  Kan.  771,  51  Pac.  11.  Prevailing  Doctrine  to  the  Contrary — United 

Rep.  896.  States.  —  Bartholomew  v.  West,  2  Dill.  (U.  S.) 

5.  Effect  of  Stipulation  in  Lease  Against  Use  290;  In  re  Beckerford,  1  Dill.  (U.  S.)  45. 

as  Residence.  —  Green  v.  Pierce,  60  Wis.  372.'  Alabama. —  Reeves  v.  Peterman,  109  Ala. 

But  in  Minnesota,  where  a  lease  recited  that  366;  Tyler  v.  Jewett,  82  Ala.  93. 

the  building  on  the  leased  premises  was  to  be  Arkansas. —  Rockafellow  v.  Peay,  40  Ark.  69. 

used  as  a  hotel,  and  there  was  no  forfeiture  California.  —  King  v.  Gotz,  70   Cal.  236; 
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the  right  of  exemption  to  equitable  estates.1 

b.  Possession  as  Notice.  —  When  an  equitable  owner  of  land  is  in 
actual  possession  thereof  as  his  homestead,  all  persons  are  chargeable  with 
notice  of  his  homestead  interest.2 

c.  Land  Held  under  Contract  to  Purchase  —  (i)  hi  General.  —  It 
has  repeatedly  been  said,  in  accordance  with  this  doctrine,  that  a  person  who 
is  occupying  land  under  a  contract  to  purchase  it,  evidenced  by  a  bond  for  a 
deed  or  otherwise,  may  claim  a  homestead  exemption  therein,  except  as 
against  his  liability  under  the  contract  for  the  unpaid  purchase  money.  The 
fact  that  he  has  not  yet  received  a  deed  is  altogether  immaterial.3  There  are 
some  decisions  in  which  the  right  to  a  homestead  in  property  so  held  has  been 


Snodgrass  v.  Parks,  79  Cal.  55;  Alexanders. 
Jackson,  92  Cal.  514,  27  Am.  St.  Rep.  158. 

Georgia.  —  Whitehead  v.  Mundy,  91  Ga.  198. 

Illinois.  —  Blue  v.  Blue,  38  111.  9,  87  Am. 
Dec.  267;  Tomlin  v.  Hilyard,  43  111.  300,  92 
Am.  Dec.  118;  Conklin  v.  Foster,  57  111. 
104;  Allen  v.  Hawley,  66  111.  164;  Watson  v. 
Saxer,  102  111.  585;  Kitterlin  v.  Milwaukee 
Mechanic's  Mut.  Ins.  Co.,  134  III.  647;  Staf- 
ford v.  Woods,  144  111.  203. 

Iowa.  —  Pelan  v.  De  Bevard,  13  Iowa  53; 
Fyffe  v.  Beers,  18  Iowa  11,  85  Am.  Dec.  577; 
Hewitt  v.  Rankin,  41  Iowa  35;  Stinson  v. 
Richardson,  44  Iowa  373;  Lessell  v.  Goodman, 
97  Iowa  681,  59  Am.  St.  Rep.  432;  Johnson 
County  Sav.  Bank  v.  Carroll,  (Iowa  1899)  78  N. 
W  Rep.  247. 

Kansas. — Tarrant  v.  Swain,  15  Kan.  146; 
Moore  v.  Reaves,  15  Kan.  150;  Hixon  v. 
George,  18  Kan.  259;  Hogan  v.  Manners,  23 
Kan.  557,  33  Am.  Rep.  199. 

Kentucky.  —  Griffin  v.  Proctor,  14  Bush 
(Kv.)  571;  Persifull  v.  Hind,  88  Ky.  296,  10 
Ky.  L.  Rep.  880. 

Michigan.  —  McKee  v.  Wilcox,  11  Mich.  358, 
83  Am.  Dec.  743;  Orr  v.  Shraft,  22  Mich.  260; 
Allen  v.  Cadwell,  55  Mich.  8. 

Minnesota.  —  Wilder  v.  Haughey,  21  Minn. 
joi;  Hartman  v.  Munch,  21  Minn.  107;  Smith 
v.  Lackor,  23  Minn.  454;  Jelinek  v.  Stepan,  41 
Minn.  412. 

Mississippi.  —  Edmonson  v.  Meacham,  50 
Miss.  34. 

Nebraska.  —  Stubendorf  v.  Hoffman,  23  Neb. 
360. 

New  Hampshire.  —  Gunnison  v.  Twitchcl,  38 
N.  H.  62;  Norris  v.  Morrison,  45  N.  H.  490; 
Fellows  v.  Dow,  58  N.  H.  21;  Libbey  v.  Davis, 
(N.  H.  1895)  34  Atl.  Rep.  744. 

North  Carolina. — Cheatham  i>.  Jones,  68 
N.  Car.  153;  Hinson  v.  Adrian,  92  N.  Car.  121  ; 
Dortch  v.  Benton,  98  N.  Car.  190,  2  Am.  St. 
Rep.  331. 

South  Carolina.  —  Munro  v.  Jeter,  24  S.  Car. 
29,  (explaining  and  limiting  Garaty  v.  Du  Bose, 
5  S.  Car.  493);  Ex  p.  Kurz,  24  S.  Car.  468; 
Exp.  Allison,  45  S.  Car.  338. 

Tennessee.  —  Fauver  v.  Fleenor,  13  Lea 
(Tenn.)  622;  Flannegan  v.  Stifel,  3  Tenn.  Ch. 
465. 

Texar.  —  Macmanus  v.  Campbell,  37  Tex. 
267;  Smith  v.  Chenault,  48  Tex.  45?;  Lee  v. 
Welbornc,  71  Tex.  500;  McShan  *.  Myers,  1 
Tex.  Unrep.  Cas.  101 ;  Dotson  v.  Barnett,  16 
Tex.  Civ.  App.  258;  McNeil  v.  Moore,  7  Tex. 
Civ.  App.  536. 

Vermont.  —  Morgan  v.  Stearns,  41  Vt.  398; 
Doanc  v.  Doanc,  46  Vt.  485. 
15  C.  of  L.— 36 


Wisconsin.  —  Chopin  --.  Runte,  75  Wis.  361; 
McCabe  v.  Mazzuchelli,  13  Wis.  478. 

1.  Express  Statutory  Provision.  —  See  Flanne- 
gan v.  Stifel,  3  Tenn.  Ch.  465. 

2.  Possession  under  Equitable  Title  as  Notice.  — 
Moore  v.  Reaves,  15  Kan.  150;  Tucker  v. 
Vandermark,  21  Kan.  263. 

3.  Land  Held  under  Contract  to  Purchase  — 
United  Stales.  —  Bartholomew  v.  West,  2  Dill. 
(U.  S.)  293. 

California.  —  Snodgrass  -'.  Parks,  79  Cal.  55  ; 
Alexander  v.  Jackson,  92  Cal.  514,  27  Am.  St. 
Rep.  158. 

Dakota. —  Myrirk  v.  Bill,  5  Dak.  167. 

Illinois.  —  Blue  v.  Blue,  38  111.  9,  87  Am. 
Dec.  267;  Allen  v.  Hawley,  66  111.  164;  Wat- 
son v.  Saxer,  102  111.  585;  Kitterlin  v.  Mil- 
waukee Mechanic's  Mut.  Ins.  Co.,  134  111.  647; 
Stafford  v.  Woods,  144  111.  203. 

Iowa.  —  Fyffe  v.  Beers,  18  Iowa  11,  85  Am. 
Dec.  577:  Hewitt  v.  Rankin,  41  Iowa  35;  Stin- 
son v.  Richardson,  44  Iowa  373;  Lessell  v. 
Goodman,  97  Iowa  681,  59  Am.  St.  Rep.  432; 
Dahl  v.  Thompson,  98  Iowa  599. 

Kansas.  —  Moore  v.  Reaves,  15  Kan.  150. 

Kentucky.  —  Persifull  v.  Hind,  88  Ky.  296, 
10  Ky.  L.  Rep.  880;  Griffin  v.  Proctor,  14  Bush 
(Ky.)  57i. 

Michigan.  —  McKee  v.  Wilcox,  11  Mich.  358, 
83  Am.  Dec.  743;  Allen  v.  Cadwell,  55  Mich.  8. 

Minnesota.  —  Wilder  v.  Haughey,  21  Minn. 
101 ;  Hartman  v.  Munch,  21  Minn.  107;  Smith 
v.  Lackor,  23  Minn.  454. 

Missouri.  —  State  v.  Diveling,  66  Mo.  375. 

New  Hampshire.  —  Libbey  v.  Davis,  (N.  H. 
1895)  34  Atl.  Rep.  744. 

North  Carolina.  —  Dortch  v.  Benton,  98  N. 
Car.  190,  2  Am.  St.  Rep.  331. 

South  Carolina.  —  Munro  v.  Jeter,  24  S.  Car. 
29;  Ex  p.  Kurz,  24  S.  Car.  468. 

Tennessee.  —  Fauver  v.  Fleenor,  13  Lea 
(Tenn.)  622. 

Texas.  —  Macmanus  t.  Campbell,  37  Tex. 
267;  Smith  v.  Chenault,  48  Tex.  455;  Lee  v. 
Welborne,  71  Tex.  500;  McShan  v.  Myers, 
1  Tex.  Unrep.  Cas.  101;  McNeil  v.  Moore,  7 
Tex.  Civ.  App.  536;  Dotson  v.  Barnett,  16 
Tex.  Civ.  App.  258. 

Wisconsin.  —  McCabe  v.  Mazzuchelli,  13 
Wis.  478;  Chopin  -\  Runte,  75  Wis.  361. 

Under  a  statute  providing  for  a  homestead 
in  land  "  owned  or  rightly  possessed,"  this  is 
clearly  so.    Stafford  v.  Woods,  144  111.  203. 

Claims  Accruing  After  the  Declaration  of  Home- 
stead Was  Filed  of  record  are  subordinate  to 
the  homestead  of  a  vendee  in  possession  under 
a  contract  of  purchase  whose  equitable  estate 
has  ripened  into  a  fee  by  conveyance.  Alcx- 
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denied,'  but  the  overwhelming  weight  of  authority  is  against  them.  In  order 
that  .1  case  may  come  within  this  rule  there  must  be  a  contract  by  which  the 
premises  are  sold,  and  not  merely  preliminary  negotiations  or  agreements  look- 
ing to  a  contract  of  sale  to  be  entered  into  at  some  future  time.2 

(2)  Oral  Contract  —  statute  of  Frauds.  —  In  those  states  in  which  the  prevail- 
ing doctrine  is  recognized,  it  makes  no  difference  whether  the  contract  of  sale 
is  in  writing,  as  required  by  the  statute  of  frauds,  or  oral,  if  the  price  has  been 
partly  paid  and  possession  has  been  given  thereunder,  for  in  such  a  case  a 
court  of  equity  would  decree  specific  performance  by  the  vendor.3 

(3)  Right  to  Possession.  —  If,  under  a  contract  for  the  purchase  of  land,  the 
purchaser  is  not  entitled  to  possession  until  the  price  has  been  paid,  his  right 
of  homestead  will  not  ordinarily  attach  until  such  payment,  but  the  provision 
as  to  possession  may  be  waived.4 

(4)  Purchase  of  Public  Lands.  —  This  doctrine  applies  to  public  lands  which 
are  occupied  as  a  homestead  under  a  contract  to  purchase  them  from  the  state. 
The  fact  that  the  purchase  has  not  been  completed  and  the  fee  still  remains 
in  the  state  does  not  prevent  a  claim  of  homestead  therein.5 

(5)  Claim  as  Against  Vendor.  —  No  homestead  can  be  acquired  in  lands 
held  under  a  contract  to  purchase  them  as  against  the  vendor's  claim  for  the 
purchase  money,  or  as  against  his  right  to  declare  the  contract  forfeited  and  to 
re-enter  for  nonperformance  by  the  purchaser.6 


ander  v.  Jackson,  92  Cal.  514,  27  Am.  St.  Rep. 
158. 

1.  Decisions  to  the  Contrary. —  In  Massachusetts 
it  was  held  that  an  estate  of  homestead  under 
a  deed  does  not  relate  back  to  the  date  of  a 
bond  for  the  deed,  but  begins  at  the  date  of 
the  deed.  Thurston  v.  Maddocks,  6  Allen 
(Mass.)  427. 

A  similar  ruling  was  made  in  Missouri. 
Griswold  v.  Johnson,  22  Mo.  App.  466.  But 
see  State  v.  Diveling,  66  Mo.  375. 

Some  decisions  are  to  the  effect  that  the  in- 
terest of  one  in  possession  under  a  contract  to 
purchase,  not  being  subject  to  levy  and  sale 
on  execution,  is  not  the  subject  of  a  homestead 
exemption.  See  the  Ohio  nisi  prius  case  of 
Robinett  v.  Doyle,  2  West.  L.  Month.  585,  2 
Ohio  Dec.  (Reprint)  391.  But  see  supra,  this 
section,  Whether  Exemption  Is  Dependent  upon 
Title. 

To  this  effect  is  Garaty  v.  Du  Bose,  5  S.  Car. 
493.  This  case,  however,  has  been  limited 
and  the  contrary  held  in  later  cases.  Munro 
*.  Jeter,  24  S.  Car.  29;  Ex  p.  Kurz,  24  S.  Car. 
468. 

Prior  Equities  and  Incumbrances.  —  In  Texas 
the  general  rule  is  recognized,  but  it  is  held 
that  a  homestead  is  not  acquired  as  against 
parties  holding  prior  equities  and  incum- 
brances until  the  title  to  the  land  on  which 
the  homestead  is  sought  to  be  established  has 
been  perfected  by  the  payment  of  the  purchase 
money,  and  that  all  liens  accruing  before  the 
homestead  has  been  established  must  be 
raised,  or  it  will  be  subject  to  forced  sale,  for 
their  satisfaction.  Clements  v.  Lacy,  51  Tex. 
150. 

2.  Contract  to  Be  Executed  in  the  Future.  — 

Rentchler  v.  Lawton,  113  Mich.  14. 

3.  Part  Performance  under  Oral  Contract  —  Stat- 
ute of  Frauds.  —  Fyffe  v.  Beers,  18  Iowa  11,  85 
Am.  Dec.  577;  McKee  v.  Wilcox,  n  Mich.  358, 
83  Am.  Dec.  743;  Smiths.  Chenault,  48  Tex. 
455;  Dotson  v.  Barnett,  16  Tex.  Civ.  App.  258. 
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4.  Provision  as  to  Possession  —  Waiver.  —  John- 
son County  Sav.  Bank  v.  Carroll,  (Iowa  1899) 
78  N.  W.  Rep.  247. 

5.  Purchasers  of  Public  Lands  —  Purchaser  of 
Land  under  School  Land  Certificate.  —  McCabe 
v.  Mazzuchelli,  13  Wis.  478.  And  see  Wilder 
v.  Haughey,  21  Minn.  101;  Hartman  v. 
Munch,  21  Minn.  107. 

Homestead  rights  can  be  claimed  in  land 
held  under  a  part-paid  certificate  of  purchase 
of  school  land.    Allen  v.  Cadwell,  55  Mich.  8. 

Purchaser  of  University  Land.  —  McShan  v~ 
Myers,  1  Tex.  Unrep.  Cas.  101. 

Other  Public  Land  is  also  subject  to  this  rule. 
In  State  v.  Diveling,  66  Mo.  375,  it  was  held 
that  a  person  who  had  entered  government 
land,  received  a  certificate  of  entry,  and  was 
living  with  his  family  upon  it,  but  had  never 
taken  out  a  patent,  had  an  existing  estate 
therein  under  a  Missouri  statute  giving  a 
homestead  in  such  an  estate.  Compare  De 
Land  v.  Day,  45  Iowa  37. 

6.  No  Homestead  as  Against  Liability  for  Pur- 
chase Money.  —  Snodgrass  v.  Parks,  79  Cal.  55; 
Watson  v.  Saxer,  102  111.  585;  Kitterlin  v.  Mil- 
waukee Mechanic's  Mut.  Ins.  Co.,  134  111.  647; 
Stafford  v.  Woods,  144  111.  203;  Dortch  v.  Ben- 
ton, 98  N.  Car.  190,  2  Am.  St.  Rep.  331;  Lee 
v.  Welborne,  71  Tex.  500.  And  see  infra,  this 
title,  Liabilities  as  Against  Which  Homestead 
May  Be  Claimed. 

Ejectment  by  Vendor's  Grantee.  —  Where  a 
contract  for  the  purchase  of  land  provides  that 
if  the  vendee  shall  fail  to  make  the  payments 
specified  therein,  the  contract  shall  be  for- 
feiled  at  the  vendor's  option,  the  purchaser's 
right  of  homestead  exemption  ceases  when  he 
fails  to  make  such  payments  and  an  action  of 
ejectment  is  brought  by  the  vendor's  grantee. 
Stafford  v.  Woods,  144  111.  203. 

Acknowledgment  of  Forfeiture  by  Husband 
Alone.  —  In  Iowa  a  vendee  taking  possession 
of  property  under  a  bond  for  a  deed  with  a  for- 
feiture clause  has  a  homestead  interest  in  the 
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(6)  Abandonment  of  Contract.  —  Nor  can  a  homestead  be  claimed  in  land 
held  under  such  contract,  where  the  contract  not  only  has  not  been  complied 
with,  but  has  been  abandoned  because  of  inability  to  pay  the  purchase  money. 
The  homestead  right  is  lost  with  the  loss  of  the  rights  of  the  purchaser  under 
the  contract.1 

(7)  Payment  of  Price  by  Creditor.  — Where  a  person  occupying  land  under 
a  bond  for  a  deed  claims  a  homestead  therein  as  against  a  levying  creditor,  his 
right  will  not  be  defeated  by  the  fact  that  the  creditor  has  paid  the  obligor 
the  balance  due  from  the  obligee  on  the  price  fixed  in  the  bond.2 

d.  EQUITY  OF  REDEMPTION.  —  Equitable  estates  include  an  equity  of 
redemption,  and  therefore  a  debtor  who  has  executed  a  mortgage  on  his  land, 
and  who  has  merely  the  equity  of  redemption,  may  claim  a  homestead 
exemption  therein.3 

Deed  of  Trust.  —  In  California  a  person  residing  with  his  family  on  commu- 
nity property  which  he  has  conveyed  by  a  deed  of  trust  to  secure  an  indebted- 
ness has  such  an  interest  in  the  property,  notwithstanding  the  trust  deed,  as 
entitles  him  to  claim  a  homestead.4 

e.  Title  Taken  in  Another's  Name  —  (1)  In  General.  —  In  those 
jurisdictions  in  which  either  an  equitable  or  a  legal  title  is  necessary  to  sup- 
port a  claim  of  homestead  exemption,  and  in  which  there  is  a  statute  declar- 
ing that  where  one  person  pays  the  consideration  for  land,  and  the  land  is 
conveyed  to  another,  no  trust  results  in  favor  of  the  former  because  of  his 
payment  of  the  consideration,  no  homestead  can  be  claimed  by  a  person  who 
pays  the  consideration  for  land  and  takes  the  title  in  another's  name,  though 
he  occupies  the  land  as  a  homestead,  since  he  has  no  interest  therein,  legal  or 
equitable.8  The  contrary  has  been  held,  however,  in  several  states  in  which 
there  is  no  such  statute,  on  the  ground  that  the  person  paying  the  considera- 
tion has  such  an  equitable  interest  as  will  support  a  homestead.6 

premises,  and  an  acknowledgment  of  forfeiture  name  of  another,  he  cannot  claim  a  homestead 

made  by  him  v.ithout  his  wife  joining  therein  in  ihe  land  though  it  is  occupied  by  him  as  a 

will  be  invalid  as  against  the  wife.    Lessell  v.  residence  with  the  consent  of  the  holder  of  the 

Goodman,  97  Iowa  681.  59  Am.  St.  Rep.  432.  legal  title.    The  reason  given  is  that  no  trust 

1.  Abandonment  of  Contract.  —  Snodgrass  v.  results  in  his  favor,  and  therefore  he  has  no 
Parks,  79Cal.  55;  Dahl  v.  Thompson,  98  Iowa  equitable  interest  to  which  a  homestead  right 
599.  can  attach.    Sumner  v.  Sawtelle,  8  Minn.  309. 

2.  Effect  of  Payment  of  Price  by  Creditor. —  Compare  Jelinek  v.  Stepan,  41  Minn.  412, 
Libbey  v.  Davis.  (N.  H.  1895)  34  Atl.  Rep.  744.  where  there  was  an  express  trust.    See  infra, 

3.  Homestead  May  Be  Claimed  in  Equity  of  Be-  this  section,  Properly  Held  in  Trust. 
demption  —  Arkansas.  —  Rockafellow  v.  Peay,  In  Michigan  there  is  a  similar  statute.  How. 
40  Ark.  69.  Annot.  Stat.  Mich.  (1882),       5569,  5570.  In 

California.  —  King  v.  Gotz,  70  Cal.  236.  Orr  v.  Shraft,  22  Mich.  260,  however,  where 

New  Hampshire.  —  Norris  v.  Morrison,  45  the  consideration  for  land  occupied  as  a  home- 

N.  II.  490;  Fellows  v.  Dow,  58  N.  H.  21.  stead  by  husband  and  wife  was  paid  by  the 

North  Carolina.  —  Cheatham  v.  Jones,  68  N.  husband  and  the  land  was  conveyed  to  the 

Car.  153;  Hinson  v.  Adrian,  92  N.  Car.  121.  wife,  but  there  was  no  fraudulent  intent,  it 

Tennessee. —  Flannegan  v.  Stifel,  3  Tenn.  was  held  that  the  land  was  not  liable  to  seizure 

Ch.  465.  and  sale  for  the  husband's  debts.    The  court 

Vermont.  —  Morgan  v.  Stearns,  41  Vt.  398;  did  not  refer  to  the  statute  in  this  case,  but 

Doane  v.  Doane,  46  Vt.  485.  assumed  an  equitable  interest  in  the  husband. 

4.  Deed  of  Trust. —  King  v.  Gotz,  70  Cal.  236.  In  Fairbairn  v.  Middlcmiss,  47  Mich.  372, 

5.  Payment  of  Consideration  for  Conveyance  to  where  a  purchaser  of  land,  on  completing  his 
Another. —  In  Minnesota  it  is  provided  by  stat-  payments,  caused  the  land  to  be  conveyed  to 
ute  that  when  a  grant  shall  be  made  to  one  his  brother,  with  a  fraudulent  intent,  it  was 
person  and  the  consideration  therefor  shall  be  held  that  under  the  statute  above  referred  to 
paid  by  another,  no  use  or  trust  shall  result  in  a  trust  resulted  in  favor  of  the  purchaser's 
favor  of  the  latter,  but  the  title  shall  vest  in  creditors;  but  the  court  expressly  said  that 
the  former;  but  such  conveyance  shall  be  pre-  whether  the  premises  were  his  homestead  was 
sumcd  fraudulent  as  against  creditors  of  the  not  a  question  on  the  appeal. 

person  paying  the  consideration,  and  a  trust  6.  In  Alabama  there  is  no  such  statute,  and 

shall  result  in  their  favor,  unless  the  fraudu-  where  a  husband  purchased  land  and  had  it 

lent  intent  is  disproved.    Stat.  Minn.  (1894),  conveyed  to  his  wjfc  under  an  agreement  with 

4280,  4281.    And  in  that  state  it  has  been  her  to  hold  the  title  subject  to  his  disposition, 

held  that  where  a  person  pays  the  considcra-  and  to  convey  it  as  he  might  direct,  and  occu- 

tion  for  land,  and  has  the  title  taken  in  the  pied  the  land  as  a  homestead,  it  was  hrlrl  that 
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1 2 1  Fraud  upon  Creditors.  —  Where  the  transaction  by  which  a  person 
acquires  land  and  takes  the  legal  title  in  another's  name  constitutes  a  fraud 
upon  his  creditors,  he  cannot  claim  a  homestead  therein.1 

7.  Several  Lots  or  Tracts  Held  by  Different  Titles.  —  Where  a  debtor  claims  a 
homestead  under  a  statute  which  allows  several  lots  or  tracts  to  be  claimed,  it 
is  not  necessary  that  all  the  lots  or  tracts  shall  be  held  by  the  same  title, 
rhe  homestead  may  consist  of  one  lot  or  tract  held  under  a  lease,  or  in  which 
the  debtor  has  a  life  estate,  and  an  adjoining  lot  or  tract  in  which  he  has  a  fee- 
simple  title,  when  both  together  are  occupied  as  a  homestead  and  do  not 
exceed  the  statutory  limitation  as  to  value.* 

8.  Property  Held  in  Trust.  —  A  person  who  holds  a  mere  naked  title  to  real 
estate  in  trust  for  another  has  no  homestead  rights  therein  at  variance  with 
the  rights  of  the  cestui  que  trust?  This  is  true  in  the  case  of  resulting  trusts 
as  well  as  in  the  case  of  express  trusts.4  But  a  homestead  may  be  claimed  by 
the  cestui  que  trust  if  he  occupies  the  land  with  his  family,  notwithstanding 
the  fact  that  the  legal  title  is  in  the  trustee.5 

9.  Title  in  Husband  or  Wife  or  Both  —  a.  Separate  Property  of  Wife. 
—  Where  the  circumstances  are  such  as  to  entitle  a  married  woman  to  claim  a 
homestead  exemption,6  a  married  woman  living  with  her  family  upon  land 
which  is  her  separate  property  may  claim  a  homestead  exemption  therein 
although  her  husband  also  resides  there.7 


he  had  such  an  interest  as  entitled  him  to 
claim  the  land  as  a  homestead  as  against  his 
creditors.     Reeves    :\    Peterman,    109  Ala. 

366. 

In  Mississippi,  where  there  is  no  such  statute, 
•  there  was  a  similar  decision  where  a  husband 
,  purchased  land  and  occupied  it  as  his  home, 
J  though  the  title  was  taken  in  the  name  of  his 
5  wife  and  children.    The  court  held  that  he  had 
.  an  equitable  interest  and  that  this  was  suffi- 
;  cient.    Edmonson  v.  Meacham,  50  Miss.  34. 
In  Nebraska,  also,  where  there  is  no  such 
statute,  a  debtor  who  had  purchased  land,  and 
had  it  conveyed  to  his  brother,  but  who  occu- 
pied it  himself  as  a   homestead,  was  held 
entitled  to  claim  his  exemption  therein.  Stu- 
bendorf  v.  Hoffman,  23  Neb.  360. 

1.  Transactions  in  Fraud  of  Creditors.  —  Bridg- 
ers  v.  Howell,  27  S.  Car.  425. 

Where  One  Makes  a  Voluntary  Conveyance  in 
Fraud  of  Creditors,  receiving  from  the  grantee  a 
power  of  attorney  to  control  and  convey  the 
property,  and  subsequently  marries,  he  has 
not  at  the  time  of  his  marriage  any  interest  in 
the  property  to  which  a  homestead  right  can 
attach.    Johnston  v.  McPherran,  81  Iowa  230. 

2.  Claiming  Several  Lots  or  Tracts  Held  by 
Different  Titles.  —  Tyler  v.  Jewett,  82  Ala.  93. 

3.  Title  Held  in  Trust  —  Rights  of  Trustee.  — 
Osborn  v.  Strachan,  32  Kan.  52;  Rice  v.  Rice, 
108  111.  199;  Gordon  v.  English,  3  Lea(Tenn.) 
640;  Shepherd  v.  White,  11  Tex.  346. 

4.  Resulting  Trusts.  —  Gordon  v.  English,  3 
Lea  (Tenn.)  640;  Shepherd  v.  White,  11  Tex. 

.  346. 

Guardian  and  Ward.  —  An  infant  whose  money 
has  been  used  by  the  guardian  in  paying  for 
land  bought  in  his  own  name  may  follow  the 
money  into  the  land,  or  have  the  money  de- 
clared a  charge  upon  the  land,  and  the  land 
sold  for  its  satisfaction ;  and  the  infant's  claim 
will  be  superior  to  the  guardian's  right  of 
homestead  in  the  land.  Gordon  v.  English,  3 
Lea  (Tenn.)  634. 

5.  Rights  of  Cestui  Que  Trust.  —  In  Jelinek  v. 


Stepan,  41  Minn.  412,  the  wife  of  a  debtor, 
while  she  was  dangerously  ill,  conveyed  her 
property  to  a  third  person  in  trust  for  her  hus- 
band, and  after  her  death  her  husband  occu- 
pied the  premises  as  a  homestead.  Afterwards 
he  was  married  a  second  time.  It  was  held 
under  these  circumstances  that  the  debtor  ac- 
quired a  homestead  in  the  land  by  virtue  of  his 
equitable  ownership  and  occupation,  notwith- 
standing the  legal  title  was  in  the  trustee,  and 
that  the  trustee  could  not  convey  the  land 
without  the  consent  and  joinder  of  the  second 
wife.  See  also  supra,  this  section,  Equitable 
Estate  or  Interest. 

Payment  of  Consideration  and  Conveyance  to 
Another.  —  Whether  a  homestead  can  or  can- 
not be  claimed  by  a  debtor  who  pays  the  con- 
sideration for  land  and  has  the  conveyance 
made  to  another  is  considered  elsewhere.  See 
supra,  this  section,  Equitable  Estate  or  Interest 
—  Title  Taken  in  Another's  Name. 

6.  See  supra,  this  title,  Persons  Entitled  to 
Benefit  of  Homestead  Exemption  —  Rights  of 
Married  Women. 

7.  Homestead  Rights  in  Wife's  Separate  Prop- 
erty—  Right  of  Wife  —  Alabama.  —  Bender  v. 
Meyer,  55  Ala.  576.  See  also  Weiner  v.  Ster- 
ling, 61  Ala.  98. 

Arkansas.  —  Thompson  v.  King,  54  Ark.  9. 
California.  —  Arendt  v.  Mace,  76  Cal.  315,  9 
Am.  St.  Rep.  207,  holding  that  a  homestead 
may  be  declared  on  real  property  a  part  of 
which  is  community  property  and  the  balance 
of  which  is  the  separate  property  of  the  wife, 
where  the  declaration  of  the  homestead  is 
made  and  filed  by  her.  See  also  Civ.  Code 
Cal.,  §  1238. 

Illinois.  —  Tourville  v.  Pierson,  39  111.  446; 
Zander  v.  Scott,  165  111.  51. 

Indiana.  —  Crane  v.  Waggoner,  33  Ind.  83, 
holding  that  under  a  statute  protecting  the 
"  debtor,"  a  wife  who  is  a  debtor  may  supple- 
ment her  husband's  property  to  the  amount 
exempted  out  of  her  land  levied  upon  under 
execution. 
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Claim  of  Homestead  by  Husband.  —  In  some  states  it  is  held  that  the  husband  may 
assert  a  right  of  homestead  exemption  in  land  occupied  as  a  family  residence, 
although  the  legal  title  is  in  the  wife,  and  even  though  the  property  is  the 
separate  property  of  the  wife.1  But  this  is  not  the  case  in  all  states.  Under 
some  statutes  no  homestead  can  be  claimed  by  a  husband  in  the  separate 
property  of  his  wife,  even  when  the  property  is  used  by  both  as  a  homestead, 
though  under  some  circumstances  the  wife  herself  may  claim  the  right.2  The 
question  depends,  of  course,  upon  the  language  of  the  particular  statute. 

b.  Separate  Property  of  Husband.  —  Of  course  a  husband  as  the  head 
of  a  family  may  claim  a  homestead  in  his  separate  property  if  occupied  by 
him  as  a  family  residence.  And  the  homestead  rights  of  the  wife  will  attach 
to  such  property  to  the  same  extent  as  they  would  attach  to  community  prop- 
erty in  those  jurisdictions  in  which  community  property  is  recognized.3 

c.  Separate  Tracts  Owned  by  Each.  —  It  has  been  held  in  Alabama, 
where  the  statute  gives  a  homestead  exemption  to  every  resident  of  the  state, 
that  where  the  family  homestead  is  on  land  belonging  to  the  wife,  and  the 
husband  owns  and  cultivates  an  adjoining  tract,  the  two  holdings  cannot  be 
tacked  the  one  to  the  other,  and  thus  become  an  individual  homestead  claim- 
able by  either.4  But  in  Mississippi  the  homestead  may  consist  of  two  adjoin- 
ing tracts,  one  the  husband's,  and  the  other  the  wife's.  The  whole,  if 
occupied  by  them  as  a  homestead,  and  not  exceeding  the  statutory  value,  will 


Mississippi.  —  Partee  v.  Stewart,  50  Miss. 
717.    See  also  Powers  v.  Sample,  69  Miss.  67. 

Ohio.  —  Hill  v.  Myers,  46  Ohio  St.  183. 

In  Oklahoma  and  Tennessee  the  wife,  not 
being  "  the  head  of  a  family  "  within  the  stat- 
ute (see  supra,  this  title,  Persons  Entitled  to 
Benefit  of  Homestead  Exemption,  subdiv.  q.  a. 
(1)  In  General),  is  not  entitled  to  a  homestead 
out  of  her  own  property.  McGinnis  r.  Wood, 
4  Okla.  499;  Turner  v.  Argo,  89  Tenn.  443; 
Producer's  Nat.  Bank  v.  Cumberland  Lumber 
Co.,  100  Tenn.  389;  Adcock  v.  Mann,  (Tenn. 
Ch.  1896)  38  S.  W  Rep.  99. 

1.  Jurisdictions  in  Which  Homestead  May  Be 
Claimed  in  Wife's  Property  —  Georgia.  —  Broome 
v.  Davis,  87  Ga.  584,  where  the  husband  as 
trustee  for  his  wife  and  minorchildren  claimed 
a  homestead  tract,  the  title  to  which  was  in 
the  wife,  as  against  the  wife's  mortgagee  who 
was  seeking  to  foreclose. 

Illinois.  —  Herdman  v.  Cooper,  39  111.  App. 
330,  138  111.  583;  Wright  v.  Dunning,  46  111. 
271,  92  Am.  Dec.  257. 

Iowa.  —  The  family  homestead  may  be  had 
in  the  land  of  either  husband  or  wife,  or  partly 
in  the  land  of  each.  Henderson  v.  Rainbow, 
76  Iowa  320;  Code  Iowa  (1897),  §  2972. 

Kansas.  —  Hixon  v.  George,  18  Kan.  253. 

Michigan. — Orr  v.  Shraft,  22  Mich.  260, 
where  land  the  legal  title  to  which  was  in  the 
wife,  though  the  husband  had  an  equitable  in- 
terest, was  protected  from  levy  of  execution 
for  the  husband's  debts. 

Missouri.  —  Kendall  v.  Powers,  96  Mo.  142, 
9  Am.  St.  Rep.  326;  Peake  v.  Cameron,  102 
Mo.  568. 

Nebraska.  —  The  separate  property  of  the 
wife  may  constitute  the  family  homestead  so 
as  to  exclude  the  husband  from  a  chattel  ex- 
emption under  the  statute.  Stout  v.  Rapp,  17 
Neb.  462. 

Ohio.  —  Land  occupie;!  by  the  family  is  the 
homestead,  wheiher  owned  by  the  husband  or 


the  wife.  Davis  v.  Dodds,  20  Ohio  St.  473; 
Dwinell  v.  Edwards,  23  Ohio  St.  603. 

Texas.  —  Ball  v.  Lowell,  56  Tex.  579. 
Where  the  homestead  is  assigned  in  a  tract  in 
which  each  spouse  owns  an  undivided  half 
interest,  the  homestead  will  be  set  out  in  the 
tract  as  a  whole,  and  the  whole  exemption 
will  not  be  charged  on  the  husband's  sharn  as 
against  his  creditors.  Willis  v.  Matthews,  46 
Tex.  479. 

2.  Jurisdictions  in  Which  Husband  Has  No 
Homestead  in  Wife's  Property  —  Alabama. — 
Beard  v.  Johnson,  87  Ala.  729. 

California.  —  Oaks  v.  Oaks,  94  Ca).  66, 
holding  void  a  declaration  of  homestead  in  the 
wife's  separate  estate  by  the  husband  without 
the  wife's  consent. 

Indiana.  —  Holnian  v.  Martin,  12  Ind.  553. 

Kentucky.  —  Summers  v.  Sprigg,  (Ky.  1896) 
35  S.  W.  Rep.  1033;  Spratt  v.  Allen,  (Ky. 
1899)  50  S.  W.  Rep.  270. 

Minnesota. — See  Sumner  v.  Sawtelle,  8 
Minn.  309;  Rogers  v.  McCauley,  22  Minp. 
384;  and  supra,  this  section,  subdiv.  6.  e. 
Title  Taken  in  Another's  A'ame. 

New  Hampshire.  — Squire  v.  Mudgctt,  61  N. 
H.  149. 

Oklahoma.  —  McGinnis  v.  Wood,  4  Okla. 
499- 

South  Carolina.  —  Ketchin  v.  McCarley,  26 
S.  Car.  1,  4  Am.  St.  Rep.  674. 

Tennessee.  —  Turner  v.  Argo,  89  Tenn.  443; 
Producers'  Nat.  Bank  v.  Cumberland  Lumber 
Co.,  100  Tenn.  389;  Adcock  v.  Mann,  (Tenn. 
Ch.  1896)  38  S.  W.  Rep.  99. 

3.  Separate  Property  of  Husband  —  Rights  of 
Wife. —  Freeman  v.  Hamblin,  1  Tex.  Civ. 
App.  157.  Sec  supra,  this  title,  Persons  En- 
titled  to  Benefit  of  Homestead  Exemption  — 
Rights  of  Married  Women. 

4.  Separate  Tracts  Owned  Respectively  by  Hus- 
band and  Wife. —  Beard  v.  Johnson,  87  Ala. 
729. 
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be  exempt  .is  against  the  debts  of  both.1    And  so  it  has  been  held  in  Iowa.9 

d.  Si  PARATE  HOMESTEADS. — There  cannot,  at  one  and  the  same  time, 
be  tu  o  separate  valid  homestead  claims,  the  one  by  the  husband  and  the  other 
by  the  wife.3 

e.  Land  Owned  in  Common  or  Jointly.  —  In  most  jurisdictions  a 
homestead  right  may  exist  in  property  held  in  common  or  in  joint  tenancy, 
.unl  a  homestead  may  be  claimed  in  land  owned  in  common  by  husband  and 
wife.4 

/.  Tenancy  by  Entireties.  —  A  homestead  exists  in  land  held  jointly 
by  husband  and  wife  as  tenants  by  the  entireties,  under  a  statute  exempting 
a  homestead,  or  real  estate  in  the  possession  of,  or  belonging  to,  each  head  of 
a  family.5 

g.  Community  Property.  —  In  California  and  Texas  a  homestead  may 
be  claimed  out  of  the  common  property  of  the  husband  and  the  wife.6 

10.  Title  Acquired  by  Descent  or  Devise.  —  Where  the  constitution  or  statute 
is  general,  and  exempts  land  "  owned  "  and  occupied  by  the  debtor,  it  is 
clear  that  the  exemption  may  be  claimed  in  land  acquired  by  descent  or 
devise;7  but  there  have  been  statutes  in  some  jurisdictions  exempting  land 


1.  Powers  v.  Sample,  69  Miss.  67.  The 
statute  under  which  this  case  was  decided 
exempted  one  hundred  and  sixty  acres,  not 
exceeding  two  thousand  dollars  in  value,  to 
every  citizen,  "  male  or  female,  being  a  house- 
holder and  having  a  family." 

2.  In  Iowa,  where  the  house  used  as  a  home 
is  situated  upon  lands  of  the  wife,  the  home- 
stead may  also  include  land  owned  by  the 
husband.  It  is  entirely  immaterial  whether 
the  legal  title  be  in  the  husband  or  the  wife, 
or  whether  one  of  them  holds  the  title  to  one 
tract  and  ihe  other  to  another  tract,  where  the 
two  tracts  are  used  as  a  homestead.  Lowell 
v.  Shannon,  60  Iowa  713.  See  also  Henderson 
v.  Rainbow,  76  Iowa  320. 

3.  Separate  Homesteads.  —  Beard  v.  Johnson, 
87  Ala.  729;  Herdman  v.  Cooper,  39  111.  App. 
330.  138  111.  583. 

In  Kentucky  the  statute  gives  to  the  surviv- 
ing husband  a  homestead  right  in  the  home- 
stead of  his  wife,  but  no  such  right  attaches 
during  the  lifetime  of  the  wife,  and  therefore 
the  fact  that  the  wife  has  such  properly  does 
not  prevent  the  husband  claiming  a  homestead 
from  lands  owned  by  himself.  Summers  v. 
Sprigg,  (Ky.  1896)  35  S.  W.  Rep.  1033;  Spratt 
v.  Allen,  (Ky.  1899)  50  S.  W.  Rep.  270. 

Exemption  in  Lieu  of  Homestead.  ■ —  Since  the 
Act  of  May  1,  1871,  in  Ohio,  when  real  estate 
occupied  as  a  family  homestead  is  owned  by 
either  husband  or  wife,  neither  can  hold  the 
exemption  allowed  in  lieu  of  homestead. 
Dwinell  v.  Edwards,  23  Ohio  St.  603.  Formerly 
the  law  was  otherwise.  Davis  v.  Dodds,  20 
Ohio  St.  473. 

4.  Land  Owned  in  Common  or  Jointly  by  Hus- 
band and  Wife  —  Arkansas.  —  Simpson  v.  Biffle, 
63  Ark.  289. 

Illinois.  —  Capek  v.  Kropik,  129  111.  509. 

Kentucky.  — Johnson  v.  Kessler,  87  Ky.  458, 
10  Ky.  L.  Rep.  429. 

Michigan.  —  Lozo  v.  Sutherland,  38  Mich. 
168. 

Mississippi.  —  Krippendorf  v.  Wolf,  70 
Miss.  81. 

Missouri.  —  Hart  v.  Leete,  104  Mo.  315. 
Ohio.  —  Prosek  v.  Kuchta,  11  Cine.  L.  Bui. 
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65,  9  Ohio  Dec.  (Reprint)  129.  See  infra,  this 
section.  Property  Held  in  Common  or  in  Joint 
Tenancy. 

Where  the  husband  is  the  head  of  the 
family,  and  both  he  and  his  wife  have  an  in- 
terest in  the  same  tract  of  land,  each  interest 
exceeding  in  value  the  homestead  exemption, 
and  the  husband  is  the  debtor,  the  homestead 
exemption  will  be  allowed  to  him  out  of  his 
interest.  Hart  v.  Leete,  104  Mo.  315.  And 
see  Krippendorf  v.  Wolf,  70  Miss.  81. 

Where  husband  and  wife  own  jointly  prop- 
erty in  which  a  right  of  homestead  exists,  the 
husband,  as  against  his  debt,  is  entitled  to 
have  the  entire  homestead  allotted  to  him  out 
of  his  interest.  The  wife's  interest  cannot  be 
required  to  make  up  the  homestead.  Johnson 
v.  Kessler,  87  Ky.  458,  10  Ky.  L.  Rep. 
429. 

5.  Land  Held  in  Tenancy  by  Entireties.  — 

Jackson  v.  Shelton,  89  Tenn.  82.  And  see 
Simpson  v.  Biffle,  63  Ark.  289. 

6.  Community  Property  —  California.  —  Civ. 
Code  Cal.,  §  1238;  Revalk  v.  Kraemer,  8 
Cal.  66,  68  Am.  Dec.  304;  Gee  v.  Moore,  14  Cal. 
472;  Gimmy  v.  Doane,  22  Cal.  635;  Arendt  v. 
Mace,  "76  Cal.  315,  9  Am.  St.  Rep.  207.  See 
also  Matter  of  Lamb,  95  Cal.  397. 

Texas.  —  Ball  v.  Lowell,  56  Tex.  579. 

7.  Land  Acquired  by  Descent  or  Devise  —  Ar- 
kansas. —  Robson  v.  Hough,  56  Ark.  621. 

Kentucky.  —  Jewell  v.  Clark,  78  Ky.  398; 
Meador  v.  Meador,  88  Ky.  217,  10  Ky.  L.  Rep. 
783;  Pendergest  v.  Heekin,  94  Ky.  384,  15 
Ky.  L.  Rep.  180;  Dwelby  v.  Galbraith,  5  Ky. 
L.  Rep.  209,  4  Ky.  L.  Rep.  891;  Miller  v.  Ben- 
nett, 11  Ky.  L.  Rep.  391. 

Missouri.  —  Loring  v:  Groomer,  142  Mo.  1. 

In  Kentucky,  where  a  bona  fide  housekeeper 
with  a  family  resided  on  his  father's  land,  and 
after  the  father's  death  intestate  the  land  was 
allotted  to  him,  it  was  held  that  it  was  not 
subject  to  a  debt  which  he  owed  in  his  father's 
lifetime.  Jewell  v.  Clark,  78  Ky.  398.  The 
same  is  true  where  land  is  acquired  by  devise. 
Pendergest  v.  Heekin,  94  Ky.  384,  15  Ky.  L. 
Rep.  180.  See  infra,  this  title,  liabilities  as 
Against  Which  Homestead  May  Be  Claimed. 
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acquired  by  deed  only,  and  under  these  it  has  been  held  that  a  homestead 
cannot  be  claimed  in  land  acquired  by  descent  or  devise.1 

11.  Title  Acquired  by  Gift. — The  homestead  exemption  may  be  claimed 
by  a  debtor  in  land  acquired  by  gift,  and  occupied  by  him  as  a  home,  to  the 
same  extent  as  if  he  had  acquired  the  land  by  purchase.8 

12.  Title  by  Adverse  Possession.  —  When  title  to  land  is  necessary  to  support 
a  claim  of  homestead,  possession  of  the  land  for  the  period  prescribed  by  the 
statute  of  limitations  gives  a  title  which  will  support  a  claim  of  homestead.3 

13.  Public  Lands  of  the  United  States.  —  A  homestead  exemption  may  be 
claimed,  as  against  creditors,  in  public  lands  belonging  to  the  United  States, 
where  a  debtor  is  in  possession  of  such  lands  and  is  occupying  them  as  his 
residence.4 

14.  Vendor  Retaining  Legal  Title.  —  Where  the  owner  of  land  sells  it  but 
retains  a  legal  title,  the  sale  does  not  affect  his  right  to  claim  a  homestead  in 
the  land  as  against  his  creditors.5 

15.  Mortgaged  Premises.  —  The  fact  that  a  debtor  has  given  a  mortgage  on 
land  occupied  by  him  as  a  residence  does  not  so  affect  his  title  as  to  defeat  his 
right  to  claim  and  hold  the  land  as  his  homestead,  even  in  those  jurisdictions 
in  which  a  mortgage  conveys  the  legal  title,  instead  of  merely  giving  a  lien; 
for  the  homestead,  as  was  shown  in  another  place,  may  be  claimed  in  the 
equity  of  redemption.6  A  fortiori,  the  homestead  exemption  may  be  claimed 
when  the  mortgage  merely  gives  a  lien.7 

16.  Appurtenances  and  Improvements.  —  In  order  that  an  improvement,  or 
personal  property  generally,  may  be  exempt  because  it  is  upon  the  homestead, 
the  debtor  must  have  the  title.  The  owner  of  land  occupied  as  a  homestead 
cannot  claim  as  a  part  of  his  homestead  exemption  machinery  or  other  prop- 
erty situated  upon  the  land,  if  the  title  thereto  is  in  another,  since  under  such 
circumstances  the  property  does  not  become  a  part  of  the  realty.8 

17.  Property  Held  in  Common  or  in  Joint  Tenancy  —  a.  View  that  HOME- 
STEAD Cannot  Be  Claimed.  —  Some  of  the  courts,  basing  their  decision  gen- 
erally on  the  ground  of  supposed  inconvenience  of  a  different  rule  under  the 
particular  statute,9  have  held  that  a  homestead  exemption  cannot  be  claimed 
in  land  held  in  joint  tenancy  or  tenancy  in  common,  but  that  title  in  severalty 
is  necessary.10 

1.  This  was  the  case  in  Missouri,  prior  to         California.  —  King  v.  Gotz,  70  Cal.  236. 

the  amendment  of  the  homestead  law  in  1887         New  Hampshire. —  Norris  v.  Morrison,  45  N. 
(Acts  1887,  p.  197),  but  since  that  amendment      H.  490;  Fellows  v.  Dow,  58  N.  H.  21. 
homesteads  acquired  by  descent  or  devise  are         North  Carolina.  —  Cheatham  v.  Jones,  68  N. 
exempt  from  attachment,  levy,  and  sale  on      Car.  153;  Hinson  v.  Adrian,  92  N.  Car.  121. 
■execution  upon  all  causes  of  action  accruing         Tennessee.  —  Flannegan  v.  Stifel,  3  Tenn. 
after   the   acquisition   of    such    homestead.      Ch.  465. 

Loring  v.  Groomer,  142  Mo.  1.  Vermont.  —  Morgan  v.  Stearns,  41  Vt.  398; 

2.  Title    Acquired    by    Gift. —  Holcomb    v.      Doane  v.  Doane,  46  Vt.  485. 

Hood.  12  K.  L.  Rep.  240,  8  Ky.  L.  Rep.  25^.  See  supra,  this  section,  Equitable  Estate  or 

3.  Adverse  Possession.  —  Bridges  v.  Johnson,      Interest  —  Equity  of  Redemption. 

69  Tex.  714.  7.  Cheatham  v.  Jones,  6S  N.  Car.  153.  See 

4.  Public  Lands  of  the  United  States.  —  Walter-  infra,  this  title,  Sales,  Conveyances,  and  Incum- 
son  v.  E.  L.  Bonner  Co.,  19  Mont.  554,  61  Am.  trances. 

St.  Rep.  527.  See  also  VVcare  -'.  Johnson,  20  8.  Appurtenances  and  Improvements  —  Machin- 
Colo.  363,  construing  Mills's  Annot.  Stat.  ery.  —  McNeil  v.  Moore,  7  Tex.  Civ.  App. 
Colo.  (1891),  §  2582.  536;    Marshall   v.   Bachcldor,   47  Kan.  442. 

In  Gaylord  v.  Place,  98  Cal.  472,  it  was  held  And  see  infra,  this  title.  Property  in  Which 
that  mineral  land  of  the  United  Stales  located  Exemption  May  Be  Claimed — Appurtenances 
and  chiefly  used  by  the  owner  as  a  placer-min-     and  Improvements. 

ing  claim,  but  also  used  as  a  place  of  residence         9.  See,  for  instance,  the  reasoning  of  the 
for  himself  and  family,  and  to  some  extent  for     court  in  the  leading  California  case.  Wolf  v. 
pasturing  stock  and  raising  vegetables,  is  sub-      Flcischackcr,  5  Cal.  245,  63  Am.  Dec.  121. 
ject  to  selection  as  a  homestead.  10.  View  that  Homestead  Cannot  Be  Claimed  in 

6.  Claim  by  Vendor  Retaining  His  Title.  —  Sec  Estates  in  Common  —  United  States.  —  Commcr- 
Bxp.  Allison,  45  S.  Car.  338.  cial,  etc.,  Bank  v.  Corbett.  5  Sawy.  (U.  S.)  543, 

6.  Mortgaged  Premises  —  Arkansas.  —  Rocka-      6  Fed.  Cas.  No.  3,058. 
fellow  v.  Peay,  40  Ark.  69.  California. —  Wolf  v.  Flcischackcr,  5  Cal. 
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Exclusive  Possession.  —  It  is  so  held  in  these  jurisdictions  even  though  a  joint 
tenant  or  tenant  in  common  who  claims  the  homestead  is  in  exclusive  posses- 
sion and  no  objection  is  made  by  his  cotenant.1 

Debtor  Owning  Almost  All.  —  This  rule  has  been  applied  even  where  the  debtor 
claiming  a  homestead  owned  almost  the  entire  estate,  as  where  he  owned 
seventeen  eighteenths  and  his  cotenant  owned  only  one  eighteenth.2 

Husband,  Wife,  and  Child.  —  It  has  also  been  applied  where  land  was  owned  in 
common  by  a  husband,  his  wife,  and  their  child,  and  they  all  lived  together 
on  the  land.9 

Conveyance  of  Undivided  Interest.  —  Where  this  doctrine  is  recognized,  it  follows 
that  the  conveyance  of  an  undivided  interest  by  the  owner  of  land  occupied 
by  him  as  a  homestead  is  an  abandonment  of  the  homestead.4 

Prevailing  Doctrine  Allows  Homestead — .(i)  In  General.  —  In 
most  states  the  view  that  a  person  who  owns  land  in  joint  tenancy  or  ten- 
ancy in  common  with  another  or  others  cannot  claim  a  homestead  therein  has 
been  repudiated,  and  the  prevailing  doctrine  is  in  favor  of  allowing  a  home- 
stead exemption  to  a  joint  tenant  or  tenant  in  common  where  he  occupies  the 
land  with  his  family  as  a  home,  to  the  same  extent,  except  as  against  his 
cotenant,  as  if  he  owned  the  land  in  severalty.5 


244,  63  Am.  Dec.  121 ;  Reynolds  v.  Pixley,  6 
Cal.  165;  Giblin  v.  Jordan,  6  Cal.416;  Kellers- 
berger  v.  Kopp,  6  Cal.  563;  Bishop  v.  Hub- 
bard, 23  Cal.  514,  83  Am.  Dec.  132;  Elias  v. 
Verdugo,  27  Cal.  418;  Seaton  v.  Son,  32  Cal. 
481;  Kingsley  v.  Kingsley,  39  Cal.  665; 
Cameto  v.  Dupuy,  47  Cal.  79;  Rousset  v. 
Green,  54  Cal.  136;  Santa  Barbara  First  Nat. 
Bank  v.  De  la  Guerra,  61  Cal.  109;  Fitzgerald 
v.  Fernandez,  71  Cal.  504;  Matter  of  Carriger, 
107  Cal.  618;  Rosenthal  v.  Merced  Bank,  no 
Cal.  198. 

The  rule  is  changed  to  some  extent  by  stat- 
ute. Higgins  v.  Higgins,  46  Cal.  259;  Fitz- 
gerald v.  Fernandez,  71  Cal.  504.  See  infra, 
this  subdivision,  Statutory  Provisions. 

Louisiana. — Ventress  v.  Collins,  28  La. 
Ann.  783;  Simon  v.  Walker,  28  La.  Ann.  608; 
Borron  v.  Sollibellos,  28  La.  Ann.  355;  Greig 
v.  Eastin,  30  La.  Ann.  1130;  Cole  v.  La  Cham- 
bre,  31  La.  Ann.  41.  And  see  Soulier  v. 
Benker,  37  La.  Ann.  162. 

Massachusetts. — Thurston  v.  Maddocks,  6 
Allen  (Mass.)  427;  Silloway  v.  Brown,  12  Allen 
(Mass.)  30;  Bates  v.  Bates,  97  Mass.  392; 
Bemis  v.  Driscoll,  101  Mass.  418;  Holmes  v. 
Winchester,  138  Mass.  542. 

Nevada.  —  Terry  v.  Berry,  13  Nev.  514. 

Tennessee.  —  A  vans  v.  Everett,  3  Lea  (Tenn.) 
76;  J.  I.  Case  Co.  v.  Joyce,  89  Tenn.  337; 
Simmons  v.  Leonard,  (Tenn.  Ch.  1895)  36  S. 
W.  Rep.  846. 

Wisconsin.  —  Kent  v.  Agard,  22  Wis.  150; 
Murphy  v.  Crouch,  24  Wis.  365;  West  v.  Ward, 
26  Wis.  579;  Riehl  v.  Bingenheimer,  28  Wis. 
84;  Russell  v.  Lennon,  39  Wis.  570,  20  Am. 
Rep.  60. 

The  rule  in  this  state  has  been  since 
changed  by  statute.  Zimmer  v.  Pauley,  51 
Wis.  282.  See  infra,  this  subdivision,  Statu- 
tory Provisions. 

1.  Tenant  in  Exclusive  Possession.  —  Seaton  v. 
Son,  32  Cal.  481;  Simmons  v.  Leonard,  (Tenn. 
Ch.  1895)  36  S.  W.  Rep.  846.  And  see  other 
cases  cited  in  the  note  preceding. 

2.  Debtor  Owning  Almost  Entire  Estate.  — 
Seaton  v.  Son,  32  Cal.  481. 


3.  Land  Owned  and  Occupied  by  Husband,  Wife, 
and  Child.  —  Giblin  v.  Jordan.  6  Cal.  416. 

4.  Conveyance  of  Undivided  Interest  Is  an 
Abandonment. —  Kellersberger  v.  Kopp,  6  Cal. 
563.  This  is  not  true,  of  course,  where  it  is 
held  that  a  tenant  in  common  may  claim  a 
homestead.  See  infra,  this  title,  Waiver,  For- 
feiture.  Abandonment,  and  Estoppel. 

5.  Prevailing  Doctrine  Allows  Homestead  Ex- 
emption in  Estates  in  Common  —  United  States. 
—  In  re  Swearinger,  5  Sawy.  (U.  S.)  52,  23. 
Fed.  Cas.  No.  13,683. 

Arkansas.  —  Greenwood  v.  Maddox,  27  Ark. 
648;  Sentell  v.  Armor,  35  Ark.  49;  Sims  v. 
Thompson,  39  Ark.  301;  Ward  v.  Mayfield,  41 
Ark.  94;  Thompson  v.  King,  54  Ark.  g;  Rob- 
son  v.  Hough,  56  Ark.  621;  Stull  v.  Graham, 
60  Ark.  461. 

Colorado.  —  Dallemand  v.  Mannon,  4  Colo. 
App.  262. 

Dakota.  —  Oswald  v.  McCauley,  6  Dak.  289. 
Georgia.  —  Newton  v.  Summey,  59  Ga.  397; 
Hunnicutt  v.  Summey,  63  Ga.  586;  Blanchard 
v.  Paschal,  68  Ga.  32,  45  Am.  Rep.  474. 

Illinois.  —  Tomlin  v.  Hilyard,  43  111.  300,  92 
Am.  Dec.  118;  Capek  v.  Kropik,  129  Jll.  509; 
Brokaw  v.  Ogle,  170  111.  115;  Wike  v.  Garner, 
179  111.  257;  Herdman  v.  Cooper,  29  111.  App. 
589. 

Ibrva. — Thorn  v.  Thorn,  14  Iowa  49,  81 
Am.  Dec.  451;  Hewitt  v.  Rankin,  41  Iowa  35; 
Bolton  v.  Oberne,  79  Iowa  278. 

Kansas.  —  Tarrant  v.  Swain,  15  Kan.  146; 
Merchants  Nat.  Bank  v.  Kopplin,  1  Kan.  App. 
599- 

Kentucky.  —  Meguiar  v.  Burr,  8r  Ky.  32,  4 
Ky.  L.  Rep.  659;  Hope  v.  Hollis,  5  Ky.  L. 
Rep.  321. 

Michigan.  —  Shepard  v.  Cross,  33  Mich.  98; 
Lozo  v.  Sutherland,  38  Mich.  168;  Sherrid 
v.  Southwick,  43  Mich.  518;  Tharp  v.  Allen, 
46  Mich.  389;  Cleavers.  Bigelow,  61  Mich.  47; 
Kruger  v.  Le  Blanc,  75  Mich.  424;  King  v. 
Welborn,  83  Mich.  195;  Hooper  v.  McAllister, 
115  Mich.  174. 

Minnesota.  —  Kaser  v.  Haas,  27  Minn.  406, 
distinguishing  Ward  v.  Huhn,  16  Minn.  159. 
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(2)  Coparceners.  —  According  to  this  doctrine  a  homestead  may  be  claimed 
by  a  coparcener. 1 

(3)  Community  Property  After  Divorce.  —  The  right  to  a  homestead  in 
community  property  after  a  divorce  has  been  stated  already.2 

(4)  Exclusive  Possession.  —  To  entitle  a  tenant  in  common  or  joint  tenant 
to  claim  a  homestead  exemption,  he  must  occupy  the  premises,  for  this  would 
be  necessary  even  if  he  owned  the  property  in  severalty ;  but  it  is  not  neces- 
sary that  he  shall  be  in  the  exclusive  possession.3 

(5)  Claim  by  Both  Tenants.  —  Two  joint  owners  of  a  tract  of  land,  upon 
which  both  live  with  their  families  in  separate  buildings,  are  each  entitled  to 
a  homestead,  even  before  any  partition  has  been  made.4 

(6)  Interference  ivitli  Rights  of  Cotenants.  —  This  rule  is  subject,  of  course, 
to  the  qualification  that  the  tenant  in  common  or  joint  tenant  can  obtain  no 
such  homestead  interest  as  will  interfere  with  the  rights  or  interests  of  his 
cotenant  or  any  person  rightfully  claiming  under  his  cotenant.5  This,  it  has 
been  said,  is  probably  the  only  limitation  upon  his  acquiring  a  homestead 
interest  in  such  property.6 

c.  Partition  Between  Cotenants  —  (1)  In  General.  —  After  land  held 
in  joint  tenancy  or  tenancy  in  common  is  partitioned  between  the  cotenants, 
homestead  rights  may  no  doubt,  in  all  jurisdictions,  be  acquired  to  the  same 
extent  as  if  the  land  had  originally  been  held  in  severalty.7  But  in  those 
jurisdictions  in  which  it  is  held  that  no  homestead  right  attaches  to  land  held 
in  common  or  joint  tenancy,  it  must  be  occupied  as  a  homestead  after  parti- 
tion. The  character  of  the  homestead  does  not  attach  to  any  portion  of  the 
land  by  reason  of  occupancy  as  a  home  prior  to  partition.8 


Mississippi.  —  McGrath  v.  Sinclair,  55  Miss. 
89;  Lewis  v.  White,  69  Miss.  352,  30  Am.  St. 
Rep.  557;  Krippendorf  v.  Wolf,  70  Miss.  81. 

Missouri.  —  Hart  v.  Leete,  104  Mo.  315. 

Montana.  —  Lindley  v.  Davis,  7  Mont.  206; 
Ferguson  v.  Speith,  13  Mont.  487,  40  Am.  St. 
Rep.  459. 

Nebraska.  —  Giles  v.  Miller,  36  Neb.  346,  38 
Am.  St.  Rep.  730.  See  also  Lynch  v.  Lynch, 
18  Neb.  586. 

New  Hampshire.  —  Horn  v.  Tufts,  39  N.  H. 
478. 

Ohio.  —  Hill  v.  Myers,  46  Ohio  St.  183; 
Prosek  v.  Kuchta,  ir  Cine.  L.  Bui.  65,  9  Ohio 
Dec.  (Reprint)  129;  Keys  v.  Young,  4  Ohio 
Dec.  113,  2  Ohio  N.  P.  390. 

Texas.  —  Lacy  v.  Clements,  36  Tex.  663; 
Williams  v.  Wethered,  37  Tex.  130;  Smith  v. 
Deschaumes,  37  Tex.  429;  Clements  v.  Lacy, 
51  Tex.  150;  Jenkins  v.  Volz,  54  Tex.  636; 
Swearingen  v.  Bassett,  65  Tex.  267;  Lewis  v. 
Sellick,  69  Tex.  379;  Watson  v.  McKinnon,  73 
Tex.  210;  Kirkwood  v.  Domnau,  80  Tex.  647, 
26  Am.  St.  Rep.  770;  Southwestern  Mfg.  Co. 
v.  Swan,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
813;  Morgan  v.  Morgan,  1  Tex.  Unrcp.  Cas. 
400. 

Vermont.  —  McElroy  v.  Bixby,  36  Vt.  254,  84 
Am.  Dec.  684;  Danforth  v.  Bcattic.  43  Vt.  138. 

Allotment  in  Moiety  of  Land.  —  When  a  home- 
stead estate  exists  predicated  upon  an  estate 
held  by  the  debtor  as  a  tenant  in  common  with 
another,  a  homestead  cannot  be  allotted  to 
him  in  a  moiety  of  the  land,  unless  there  is 
express  statutory  provision  therefor.  Capck 
v.  Kropik,  129  III.  509. 

Excessive  Acreage  and  Value.  —  In  Michigan  it 
has  been  held  that  a  homestead  right  will  not 
attach  to  an  undivided  interest  in  a  tract  of 


land  which  as  a  whole  exceeds  the  homestead 
limit  both  in  acreage  and  in  value,  where 
there  has  been  no  separation  of  the  undivided 
interest.  Hooper  v.  McAllister,  115  Mich. 
174.  See  also  Tharp  v.  Allen,  46  Mich.  389; 
McBride  v.  Putnam,  99  Mich.  469. 

1.  Coparceners.  —  Hope  v.  Hollis,  5  Ky.  L. 
Rep.  321. 

2.  See  supra,  this  title.  Persons  Entitled  to 
Benefit  oj  Homestead  Exemption,  subdiv.  1 1,  d. 
Community  Property. 

3.  Exclusive  Possession  Not  Necessary.  — 
Thompson  v.  King,  54  Ark.  9;  Robson  v. 
Hough,  56  Ark.  621;  Meguiar  v.  Burr,  Si  Ky. 
32,  4  Kv.  L.  Rep.  659. 

4.  Claim  by  Both  Joint  Tenants  and  Tenants  in 
Common. —  Meguiar  v.  Burr,  81  Ky.  32,  4  Ky. 
L.  Rep.  659. 

5.  Cannot  Interfere  with  Bights  of  Cotenant  — 
Iowa.  —  Thorn  v.  Thorn,  14.  Iowa  54,  81  Am. 
Dec.  451. 

Kansas.  —  Tarrant  v.  Swain,  15  Kan.  146. 
Texas.  —  Ferguson  v.   Reed,  45  Tex.  574; 
Clements  v.  Lacy,  51  Tex.  150. 

6.  Per  Valentine,  J.,  in  Tarrant  v.  Swain,  15 
Kan.  146. 

Tho  Consent  of  the  Cotenant  is  not  essential. 
Lewis  v.  White,  C9  Miss.  352,  30  Am.  St.  Rep. 
557- 

A  Transfer  by  Husband  and  Wife  of  an  Undi- 
vided Interest  in  their  homestead  carries  with  it 
the  right  to  enjoy  the  interest  so  conveyed  and 
the  consequent  right  to  the  vendee  to  compel 
partition  by  any  means  provided  bylaw.  Fer- 
guson ?'.  Reed,  45  Tex.  574. 

T.  Effect  of  Partition.  —  Hill  v.  Myers,  46 
Ohio  St.  183. 

8.  Occupancy.  —  Reynolds  v.  Pixlcy,  6  Cal. 
165. 
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(2)  Allotment  of  Improvements.  —  When  land  is  partitioned  in  kind 
between  tenants  in  common  after  one  of  them  has  established  and  improved  a 
homestead  place  thereon,  he  is  entitled  to  have  allotted  to  him  the  portion  of 
the  land  so  improved,  or  so  much  of  it  as  may  be  equal  in  value  to  his  share 
of  the  entire  tract  independent  of  the  improvements.1 

(3)  Sale  of  Property.  — If  a  person  erects  and  occupies  a  homestead  on 
property  which  he  owns  in  connection  with  others,  and  the  property  cannot 
be  partitioned  so  as  to  award  the  homestead  to  him,  the  property  will  have 
to  be  sold,  but  in  that  event  the  court  will  see  that  the  value  of  the  homestead 
and  improvements,  distinct  from  the  land,  is  secured  to  him.2 

(4)  Proceeds  of  Partition  Sale.  —  The  homestead  exemption  law  not  only 
protects  the  home  of  a  debtor  when  established  on  land  owned  in  common 
with  another,  but  when  partition  with  the  cotenants  is  impracticable  the 
homestead  right  will  attach  to  the  proceeds  of  a  sale  made  for  the  purpose  of 
partition.3 

d.  Extent  of  Right.  —  In  some  states,  where  a  tenant  in  common  is 
entitled  to  a  homestead,  and  the  entire  property  exceeds  in  quantity  the  statu- 
tory limit  as  to  the  number  of  acres,  his  right  of  homestead  extends  to  an 
undivided  interest  of  the  statutory  number  of  acres  out  of  the  interest  owned.4 
In  other  states  this  rule  is  not  recognized,  but  it  is  held  that  if  the  entire 
property  exceeds  the  number  of  acres  allowed  by  statute  as  exempt,  though 
the  interest  of  the  debtor  would  be  less  if  set  apart,  he  can  claim  as  exempt 
only  land  occupied  by  him  not  exceeding  the  number  of  acres  and  value  fixed 
by  the  statutes,  to  be  allowed  to  him  just  as  if  he  owned  the  entire  tract.5 

e.  Statutory  Provisions.  —  In  some  states  where  it  has  be.en  held  that 
a  homestead  cannot  be  claimed  in  property  held  in  joint  tenancy  or  tenancy 
in  common,  the  rule  has  been  expressly  changed  by  statute,  and  a  homestead 
is  allowed  in  such  cases  under  certain  circumstances.6 


1.  Partition  Between  Cotenants  —  Allotment  of 
Homestead. — -Williams  v.  Wethered,  37  Tex. 
130;  Clements  v.  Lacy,  51  Tex.  150;  Lewis  v. 
Sellick,  69  Tex.  379. 

Improvements  at  Joint  Expense.  —  When  im- 
provements on  a  rural  homestead  are  made  at 
the  joint  expense  of  two  tenants  in  common, 
the  homestead  being  occupied  and  claimed  as 
such  by  only  one  of  them,  the  occupant  is  en- 
titled to  his  two  hundred  acres  embracing  the 
homestead  improvements,  and  his  cotenant 
would  be  entitled  in  partition  to  an  allowance 
for  the  amount  expended  by  him  in  making 
such  improvements.  Lewis  v.  Sellick,  69  Tex. 
379- 

Ohio.  —  Partition  After  Judgment  against  a 
tenant  in  common,  made  in  anticipation  of  a 
levy  of  execution,  if  accomplished  'before  such 
levy  or  an  order  of  sale,  will  avail  to  protect 
a  homestead  established  on  the  land  allotted  to 
the  debtor  on  partition.  Hill  v.  Myers,  46 
Ohio  St.  183. 

2.  Rights  on  Sale  of  Property.  —  Thorn  v. 
Thorn,  14  Io.va  49,  81  Am.  Dec.  451. 

3.  Exemption  Attaches  to  Proceeds  of  Partition 
Sale.  —  Jenkins  v.  Volz,  54  Tex.  636. 

Exemption  in  Lieu  of  Homestead.  —  Under  the 
Ohio  statute,  where,  pending  proceedings  in 
partition,  a  creditor  of  one  of  the  parties  ob- 
tained a  judgment  against  him  and  levied  an 
execution  on  his  undivided  interest  in  the 
land,  and  also  appeared  in  the  partition  suit 
and  set  up  his  right  by  cross-petition,  it  was 
held  that  the  debtor  had  the  same  right  to  the 
statutory  exemption  in  lieu  of  a  homestead,  as 
against  the  creditor,  that  he  would  have  had 


if  the  creditor  had  levied  an  execution  on  the 
money  in  dispute;  and  that  the  courl  having 
control  of  the  fund  might,  on  application  of 
the  debtor,  refuse  to  apply  the  amount  of  such 
exemption  to  the  satisfaction  of  the  judgment. 
Comer  v.  Dodson,  22  Ohio  St.  615. 

4.  Extent  of  Exemption  of  Tenant  in  Common.  — 
Thus  where  the  statute  exempted  a  rural 
homestead  not  exceeding  two  hundred  acres, 
it  was  held  that  "  ihe  homestead  estate  of  a 
tenant  in  common  is  not  confined  to  an  undi- 
vided interest  in  the  two  hundred  acres  con- 
stituting the  rural  homestead,  but  extends  to 
an  undivided  interest  of  two  hundred  acres 
out  of  the  interest  owned."  Lewis  v.  Sellick, 
69  Tex.  379,  citing  Clements  v.  Lacy,  51  Tex. 
150;  Jenkins  v.  Volz,  54  Tex.  636.  See  also 
Brown  v.  McLennan,  60  Tex.  43;  Smith  v. 
Chenault,  48  Tex.  456;  Arendt  v.  Mace,  76  Cal. 
315,  9  Am.  St.  Rep.  207. 

5.  Mississippi.  —  Lewis  v.  White,  69  Miss. 
352,  30  Am.  St.  Rep.  557. 

In  Minnesota,  under  a  statute  exempting  an 
urban  homestead  not  exceeding  in  quantity 
one  lot,  it  was  held  that  a  debtor  could  not 
claim  as  his  homestead  an  undivided  half 
interest  in  two  city  lots.  Ward  v.  Huhn,  16 
Minn.  159. 

And  under  a  statute  allowing  a  rural  home- 
stead not  exceeding  eighty  acres,  it  was  held 
that  a  debtor  having  an  undivided  half  interest 
in  one  hundred  and  sixty  acres  could  not 
claim  an  exemption  of  more  than  eighty  acres 
thereof.    O'Brien  v.  Krenz,  36  Minn.  136. 

6.  Statutes  Expressly  Allowing  Homestead  in 
Land  Held  in  Joint  Tenancy  or  in  Common  — 
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18.  Partnership  Property  —  a.  IN  General. — As  partners  own  the  part- 
nership property  in  common,  it  is  clear  that  a  homestead  cannot  be  claimed  in 
the  partnership  property  in  those  jurisdictions  in  which  it  is  held  that  a  home- 
stead cannot  be  claimed  in  property  owned  by  persons  as  tenants  in  common.1 
And  on  the  other  hand,  a  partner  may  claim  a  homestead  in  those  jurisdic- 
tions in  which  it  is  held  that  a  tenant  in  common  may  do  so,  unless  the  differ- 

"  ence  between  partners  and  tenants  in  common  requires  a  different  rule.8 
Whether  the  rule  is  different  in  the  two  cases  is  a  question  upon  which  the 

"  courts  do  not  agree.3 

b.  Prevailing  Doctrine  Denies  Exemption.  —  Most  of  the  courts 
which  have  had  occasion  to  pass  upon  the  question,  even  where  they  allow  a 
homestead  to  be  claimed  by  tenants  in  common,  have  held  that  the  same  rule 
does  not  apply,  at  least  to  the  full  extent,  to  partnership  property,  on  the 
ground,  among  others,  that  a  partner,  unlike  a  tenant  in  common,  has  no 
such  absolute  title  or  right  in  the  partnership  property  that  he  can  take  or 
transfer  his  interest  without  the  consent  of  his  copartner,  and  on  the  ground 
that  the  partners  have  the  right  to  require  that  the  partnership  assets  shall  be 
applied  to  the  payment  of  partnership  debts.4  According  to  this  view  it  is 
held  that  a  member  of  a  firm,  at  least  if  the  firm  is  indebted,  cannot  withdraw 
a  part  of  the  partnership  assets  by  claiming  a  right  of  homestead  exemption 
therein,  without  the  consent  of  his  copartner.5 

c.  Consent  of  Copartner.  —  In  some  states  the  courts  go  even  further 
than  this  and  hold  that  a  partner,  at  least  before  dissolution  of  the  firm,  can- 
not claim  a  homestead  exemption  in  the  partnership  property,  as  against  part- 
nership creditors,  even  with  the  consent  of  his  copartners.6  The  better 
•opinion,  however,  is  against  this  view,  and  in  favor  of  allowing  a  homestead 


California. — Act  of  March  9,  1868;  Higgins 
v.  Higgins,  46  Cal.  259;  Cameto  v.  Dupuy,  47 
Cal.  79;  Rousset  v.  Green,  54  Cal.  136;  Santa 
Barbara  First  Nat.  Bank  v.  De  la  Guerra,  61 
Cal.  109;  Fitzgerald  v.  Fernandez,  71  Cal.  504; 
Arendt  v.  Mace,  76  Cal.  315,  9  Am.  St.  Rep. 
207. 

Wisconsin. — Zimmer  v.  Pauley,  51  Wis. 
282. 

1.  Partnership  Property  —  View  that  Homestead 
Cannot  Be  Claimed  —  California.  —  Bishop  v. 
Hubbard,  23  Cal.  514,  83  Am.  Dec.  132;  Kings- 
ley  v.  Kingslcy,  39  Cal.  665. 

Massachusetts.  —  Holmes  v.  Winchester,  138 
Mass.  542. 

Nevada.  Rhodes  v.  Williams,  12  Nev.  20; 
Terry  v.  Berry,  13  Nev.  514. 

Tennessee.  —  Chalfant  v.  Grant,  3  Lea 
(Tenn.)  118. 

And  sec  Commercial,  etc.,  Bank  v.  Corbett, 
5  Sawy.  (U.  S.)  543,  6  Fed  Cas.  No.  3.058,  fol- 
lowing the  Nevada  doctrine. 

2.  See  supra,  this  section,  Property  //eld  in 
Common  or  in  foint  Tenancy. 

3.  Personal  Property  Exemption.  — ,As  to  the 
right  of  partners  to  claim  a  personal  property 
exemption  in  the  partnership  property,  see  the 
title  Exemptions  (from  Execution),  vol.  12, 
p.  154  else,/. 

4.  Claim  of  Homestead  Without  Consent  of  Co- 
partners. -1-  Pond  v.  Kimball,  101  Mass.  105; 
Robcrtshaw  v.  Ilanway,  52  Miss.  713. 

See  the  title  EXEMPTIONS  (PROM  Execution), 
vol.  12,  p.  156. 

6.  Arkansas.  —  Richardson  v.  Adlcr,  46 
Ark.  43. 

/owa.  —  Drake  v.  Moore,  66  Iowa  58;  Hoyt 
v.  Hoyt,  69  Iowa  174. 
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Michigan.  —  Michigan  Trust  Co.  v.  Chapin, 
106  Mich.  384,  58  Am.  St.  Rep.  490. 

Mississippi.  —  Roberishaw  v.  Hanway,  52 
Miss.  713. 

North  Carolina.  —  Stout  v.  McNeill,  98  N. 
Car.  1. 

Ohio.  —  Gaylord  v.  Imhoff,  26  Ohio  St.  317, 
20  Am.  Rep.  762. 

South  Dakota.  —  Brady  v.  Kreuger,  8  S. 
Dak.  464,  59  Am.  St.  Rep.  771. 

Under  the  Dakota  Statute  providing  that  each 
member  of  a  partnership  may  require  its  prop- 
erty to  be  applied  to  the  discharge  of  iis  debts, 
and  giving  to  him  a  lien  on  the  shares  of  other 
partners  for  this  purpose,  and  for  the  payment 
of  any  general  balance  due  to  him,  neither  a 
partner  nor  his  wife  is  entitled  to  a  homestead 
in  the  firm  real  estate  as  againsl  another  part- 
ner. Brady  v.  Kreuger,  8  S.  Dak.  465,  59  Am. 
St.  Rep.  771. 

6.  Consent  of  Copartners  to  Claim  of  Homestead 

—  Doctrine  Denying  Homestead  —  United  States. 

—  Short  v.  McGrudcr,  22  Fed.  Rep.  46. 
Arkansas.  —  Richardson  v.  Adler,  46  Ark.  43. 
Iowa.  —  Drake  v.  Moore,  66  Iowa  58;  Hoyt 

v.  Hoyt,  69  Iowa  174. 

Michigan.  —  Michigan  Trust  Co.  v.  Chapin, 
106  Mich.  384,  58  Am.  St.  Rep.  490. 

Mississippi.  — Robertshaw  v.  Hanway,  52 
Miss.  713;  Hamilton  v.  Halpin,  68  Miss.  99. 

Nevada. —  Rhodes  v.  Williams,  12  Nev.  20. 

Ohio.  —  Gaylord  v.  Imhoff,  26  Ohio  St.  317, 
20  Am.  Rep.  762;  Aultman  v.  Wilson.  55  Ohio 
St.  138.  60  Am.  St.  Rep.  677. 

South  Carolina.  —  Ex  p.  Karish,  32  S.  Car. 
437.  '7  Am.  St.  Rep.  865,  distinguishing  Moycr 
v.  Drummond,  32  S.  Car.  165,  17  Am.  St.  Rep. 
850. 
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exemption  to  the  members  of  a  firm  as  against  partnership  creditors,  if  all  the 
copartners  consent  or  if  they  do  not  object.1 

Withdrawal  of  Consent.  —  Where  consent  of  a  copartner  is  held  to  be  necessary 
to  entitle  a  partner  to  a  homestead  in  partnership  property,  and  consent  has 
been  given,  it  may  be  withdrawn  at  any  time  before  the  homestead  is  claimed 
or  allotted.2 

d.  Claim  After  Payment  of  Partnership  Debts.  —  Even  where  it  is 
held  that  a  homestead  cannot  be  claimed  in  partnership  property  as  against 
partnership  creditors,  a  partner  may  claim  a  homestead  after  the  partnership 
debts  have  been  paid,3  except  in  those  jurisdictions  in  which  it  is  held  that  a 
homestead  cannot  be  claimed  in  property  owned  in  common. 

e.  Solvent  Firms.  —  In  Texas,  if  a  firm  is  solvent  when  one  of  the  mem- 
bers files  a  designation  of  the  firm  real  estate  as  a  homestead,  and  is  solvent 
also  on  final  settlement  of  the  firm's  affairs,  such  partner  may  have  a  home- 
stead, subject  only  to  equitable  partition  between  the  partners.4 

/.  Claim  as  Against  Debt  to  Copartner.  —  In  the  absence  of  a  special 
contract,  one  partner  has  no  lien  on  his  copartner's  interest  in  the  partnership 
property  for  individual  debts  due  from  him  to  the  copartner,  and  the  partner 
therefore  is  entitled  to  an  exemption  in  the  partnership  property  on  a  settle- 
ment of  the  partnership  as  against  a  debt  due  by  him  individually  to  his 
copartner,5  except  in  those  states  in  which  a  homestead  cannot  be  claimed  at 
all  in  common  property. 

g.  Title  as  Tenants  in  Common  Only.  —  Partnership  property  may 
be  withdrawn  from  the  partnership  assets  and  the  partners  become  owners  as 
tenants  in  common  only,  in  which  case  their  right  to  claim  a  homestead  would 
be  governed  by  the  rule  relating  to  tenants  in  common,  and  not  by  that 
relating  to  partners.6 

h.  Dissolution  of  Partnership.  —  Where  the  members  of  a  firm,  acting 


1.  Contrary  Doctrine — Georgia.  —  Hunnicutt 
v.  Suinmey,  63  Ga.  586;  Blanchard  v.  Paschal, 
68  Ga.  32,  45  Am.  Rep.  474. 

Montana.  —  Ferguson  v.  Speith,  13  Mont. 
487,  40  Am.  St.  Rep.  459. 

North  Carolina.  —  Evans  v.  Bryan,  95  N. 
Car.  174,  59  Am.  Rep.  233;  Stout  v.  McNeill, 
98  N.  Car.  1;  McMillan  v.  Williams,  109  N. 
Car.  252. 

Texas. — Smith  v.  Chenault,  48  Tex.  455; 
Swearingen  v.  Bassett,  65  Tex.  267;  Watson  v. 
McKinnon,  73  Tex.  210;  Gorden  v.  McCall, 
(Tex.  Civ.  App.  1899)48  S.  W.  Rep.  nil. 

A  homestead  in  the  undivided  half  of  real 
estate  belonging  to  a  firm  may  be  set  apart  to 
the  wife  of  one  of  the  partners,  the  husband 
not  applying  therefor  himself,  but  consenting 
to  the  wife's  application,  and  such  homestead 
will  be  valid  against  general  creditors  of  the 
firm.    Hunnicutt  v.  Summey,  63  Ga.  586. 

In  Iowa  it  was  held  that  in  determining  the 
solvency  of  a  partnership  doing  a  tanking 
business  the  homesteads  of  the  partners  re- 
served by  them  from  an  assignment  for  the 
benefit  of  creditors  are  not  to  be  taken  into  ac- 
count as  assets.  State  v.  Cadwell,  79  Iowa 
432. 

As  to  the  Eight  of  a  Creditor  to  Be  Subrogated 

to  the  right  of  a  nonconsenting  partner,  see 
Hunnicutt  v.  Summey,  63  Ga.  586. 

2.  Withdrawal  of  Copartner's  Consent.  —  Stout 
v.  McNeill,  98  N.  Car.  I. 

3.  Claim  of  Homestead  After  Payment  of  Part- 
nership Debts.  —  Exp.  Karish,  32  S.  Car.  437, 
17  Am.  St.  Rep.  865. 

4.  Solvent  Firm —  Eule  in  Texas.  —  Gordon  v. 


McCall,  (Tex.  Civ.  App.  1899)  48  S.  W.  Rep. 
nil. 

In  Swearingen  v.  Bassett,  65  Tex.  267,  the 
court  said  in  substance:  "  Partners  may  by 
agreement  make  that  separate  property  which 
before  belonged  to  the  firm,  and  such  an 
agreement  may  be  implied  from  an  acqui- 
escence by  the  firm  in  such  use  of  partnership 
property  by  one  of  the  members  as  would 
withdrw  his  interest  in  it  from  the  common 
burden.  A  partner,  therefore,  in  a  solvent 
firm  may  destinate  his  interest  in  partnership 
realty  as  part  of  his  homestead,  and  thus 
secure  it  from  forced  sale;  and  his  occupying 
and  using  such  property  as  his  place  of  busi- 
ness, with  the  consent  of  the  other  members, 
is  such  use  of  it  as  will  effect  the  destination 
of  his  interest  therein  as  homestead,  and  de- 
prive his  creditors,  his  copartners,  and  himself 
of  the  power  thereafter  to  impose  upon  it  any 
lien,  except  for  purchase  money  or  for  im- 
provements." 

5.  Homestead  as  Against  Debt  Due  to  Copart- 
ner. —  Evans  v.  Bryan,  95  N.  Car.  174,  59 
Am.  Rep.  233. 

6.  Property  Withdrawn  from  Partnership  Assets 
and  Held  in  Common.  —  Lindley  v.  Davis,  7 
Mont.  206.  See  also  Watson  v.  McKinnon,  73 
Tex.  210. 

In  Hamilton  v.  Halpin,  68  Miss.  99,  nine 
men,  desiring  to  embark  in  a  farming  venture, 
purchased  a  plantation,  executing  their  joint 
and  several  notes  therefor,  taking  title  to 
themselves  jointly,  each  cultivating  a  separate 
portion  of  the  land,  all  under  an  agreement 
that  the  net  earnings  of  each  should  be  applied 
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in  good  faith,  dissolve  the  partnership,  and  one  member  sells  his  interest  in 
the  partnership  property  to  the  other,  the  latter  will  not  be  deprived  of  the 
right  to  hold  such  property  exempt  as  a  homestead  from  the  payment  of  a 
debt  thereafter  asserted  against  him,  on  the  ground  that  such  debt  was  a  part- 
nership debt  at  the  time  of  the  dissolution.1  And  it  can  make  no  difference 
that  the  partners  knew  the  firm  to  be  insolvent  at  the  time  of  such  dissolution.8 

i.  Conveyances  Between  Partners.  —  If  partnership  property  is  con- 
veyed to  the  partners  individually,  each,  by  the  requisite  occupancy,  etc., 
may  acquire  a  right  of  homestead  in  the  property  conveyed  to  him,  for  it  is  no 
longer  partnership  property.3  But  such  conveyances  cannot  be  sustained  if 
made  to  defraud  creditors  of  the  firm.4 

j.  Business  Homestead.  — The  rule  in  Texas  that  a  partner  may  claim 
a  homestead  in  the  partnership  property  applies  to  the  business  homestead 
allowed  by  the  laws  of  that  state.5 

k.  Individual  Property  —  (i)  In  General. — A  partner,  of  course,  has 
the  same  rights  with  respect  to  his  individual  property  as  any  other  person, 
his  rights  in  this  respect  not  being  in  any  way  affected  by  the  partnership 
agreement.  It  follows,  therefore,  that  a  partner's  individual  homestead 
acquired  during  the  existence  of  the  partnership  cannot  be  subjected  either  to 
the  partnership  debts  or  to  his  indebtedness  to  the  partnership  or  to  his 
copartner.6 

(2)  Partnership  Property  in  Name  of  Partner.  —  If  property  the  title  to 
which  has  been  taken  in  the  name  of  one  of  the  partners  individually  is  in  fact 


to  paying  for  the  plantation,  each  finally  to 
own  an  interest  in  the  plantation  proportionate 
to  the  amount  paid  by  him.  They  were  called 
by  themselves  and  others  the  "  Bear  Camp 
Colony,"  and  had  a  chosen  representative, 
styled  president.  It  was  held  that  they  were 
not  tenants  in  common,  but  partners,  and  that 
they  could  not,  as  against  a  debt  contracted 
for  their  joint  benefit,  claim  homestead  exemp- 
tion, nor  defeat  a  trust  deed  given  to  secure 
such  debt,  because  not  signed  by  their  wives. 

1.  After  Dissolution  of  Partnership.  —  Mortley 
v.  Flanagan,  38  Ohio  St.  401,  distinguishing 
Gaylord  v.  Imhoff,  26  Ohio  St.  317,  20  Am. 
Rep.  762.  In  other  jurisdictions  there  are  de- 
cisions to  the  same  effect.  Watson  v.  McKin- 
non,  73  Tex.  210.  Compare  Robertshaw  v. 
Hanway.  52  Miss.  713. 

In  Watson  v.  McKinnon,  73  Tex.  210,  a 
partnership  in  the  lumber  business  had  its 
mills  and  shops  upon  a  tract  of  land  within 
the  corporate  limits  of  a  town.  One  member, 
to  whom  the  management  of  the  business  was 
intrusted,  resided  on  the  land  for  a  time  and 
then  moved  lo  rented  premises,  but  continued 
to  work  at  the  business.  The  other  partner 
deeded  half  the  tract,  with  all  improvements, 
to  his  wife.  In  a  litigation  by  the  latter,  as  a 
creditor  of  the  firm,  it  was  held  that  the  claim 
of  the  managing  partner  to  a  homestead  ex- 
emption to  one-half  the  tract  was  properly 
sustained.  The  conveyance  by  one  of  two 
partners  of  the  land  and  buildings,  machinery, 
and  stock  to  his  wife  operated  as  a  dissolution 
of  the  firm. 

2.  Insolvency  of  Partnership  Immaterial.  — 
Mortley  v.  Flanagan,  38  Ohio  St.  401. 

Exemption  in  Liou  of  Homestead.  —  Where 
members  of  a  partnership  retire  and  convey 
their  interest  to  a  single  member  of  the  firm, 
the  property  is  no  longer  partnership  property, 
and  it  has  been  held  that  he  is  entitled,  as 


against  subsequent  attachments  and  judg- 
ments against  all  the  former  partners,  to  claim 
an  exemption  in  lieu  of  homestead  out  of  the 
assets.  Long  v.  Hoban,  4  Cine.  L.  Bui.  986,  7 
Ohio  Dec.  (Reprint)  688. 

3.  Effect  of  Partition  Between  Partners.  — 
Bishop  v.  Hubbard,  23  Cal.  514,  83  Am.  Dec. 132. 

4.  Fraud  on  Creditors  of  Firm.  —  Bishop  v. 
Hubbard,  23  Cal.  514,  83  Am.  Dec.  132.  See 
infra,  this  title,  Sales,  Conveyances,  and  Incum- 
brances. 

5.  Business  Homestead.  —  Watson  v.  McKin- 
non, 73  Tex.  210.  See  supra,  this  title,  II.  5. 
What  Law  Governs. 

6.  Individual  Property  of  Partner.  —  Bell  v. 
Wise,  fKy.  1889)  11  S.  W.  Rep.  717. 

In  Pipkin  v.  Williams,  57  Ark.  242,  38  Am. 
St.  Rep.  241,  a  partner  who  owned  a  homestead 
individually  attempted  to  convey  it  to  his 
partner  for  the  latter's  interest  in  the  partner- 
ship, and  abandoned  the  homestead.  After- 
wards the  firm's  creditors,  in  a  suit  against  the 
firm,  attached  the  property  as  the  property  of 
the  grantor,  alleging  that  the  conveyance  was 
void.  The  grantor  then  claimed  the  property 
as  his  homestead.  It  was  held  that  the  prop- 
erty, if  the  conveyance  was  a  nullity,  was  the 
individual  property  of  the  partner  who  at- 
tempted to  convey  it,  and  that  it  was  error 
therefore  for  the  court  lo  charge  the  jury  that 
the  partner  could  not  claim  a  homestead  ex- 
emption out  of  partnership  property,  as  against 
partnership  creditors. 

Possession  of  a  Partnership  House  and  Lot  by  a 
Member  of  the  Partnership,  under  a  parol  un- 
derstanding that  when  the  partnership  shall 
be  wound  up  the  house  and  some  ground  shall 
be  his  share  of  the  assets,  is  not  a  sufficient 
ownership  in  the  individual  partner  to  exempt 
it  from  the  partnership  debts.  Richardson  v. 
Adler,  46  Ark.  43.  Sec  Holmes?'.  Winchester, 
138  Mass.  542. 
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partnership  property,  the  partner  having  title  cannot  claim  a  homestead 
therein  in  those  jurisdictions  in  which  it  is  held  that  partners  cannot  claim  a 
homestead  in  the  partnership  property.1 

(3)  Erection  of  House  zvith  Far -tner ship  Funds.  —  It  has  been  held  that  if  a 
member  of  a  firm  uses  partnership  funds  in  erecting  a  house  upon  his  separate 
property,  the  house  becomes  a  part  of  the  land  itself,  the  firm  having  merely 
the  right  to  reimbursement,  and  if  he  occupies  the  premises  as  a  home  he  may 
claim  a  homestead  exemption  therein. a 

(4)  Partnership  Occupation  of  Separate  Property.  —  Occupation  of  a  home- 
stead, owned  by  one  of  the  parties  in  a  firm,  for  use  in  the  partnership  busi- 
ness, not  being  inconsistent  with  use  as  homestead,  will  not  affect  the 
homestead  exemption  attached  to  the  property  before  such  use.3 

/.  Extent  of  Partner's  Right  of  Exemption.  —  Where  it  is  held  that 
a  partner  may  claim  a  homestead  in  the  firm's  property,  a  partner  cannot 
assert  his  right  of  homestead  in  the  entire  property  owned  by  the  firm,  as 
against  his  copartners,  or  creditors  of  the  firm,  but  his  right  is  limited  to  his 
interest.4 

IX.  Property  in  Which  Exemption  May  Be  Claimed  —  1.  In  General.  — - 

Difficult  questions  have  arisen  under  the  homestead  exemption  laws  in  deter- 
mining what  property  may  be  claimed  as  exempt.  On  most  of  the  general 
principles  which  govern  the  determination  of  this  question  the  courts  have 
substantially  agreed,  but  on  some  points  there  is  a  direct  conflict  in  the  deci- 
sions, even  under  statutes  which  are  similar  in  their  terms.  The  courts  have 
very  generally  held  that  the  term  "  homestead  "  involves  the  idea  of  a  home 
or  place  of  family  residence.  This  is  the  ordinary  or  popular  sense  of  the 
term,  and  it  is  in  this  sense  that  it  is  used  in  the  constitutions  and  statutes  of 
the  different  states.  In  other  words,  "  its  legal  sense  is  also  its  popular 
sense."  5  A  debtor's  homestead,  therefore,  may  be  defined  generally  to  be 
the  home  place  or  place  of  residence  of  himself  and  his  family.6 

2.  Urban  or  Rural  Property.  —  Most  statutes  expressly  provide  that  a  home- 
stead may  be  claimed  either  in  urban  or  rural  property,  according  to  the 
circumstances  of  the  case;  but  a  statute  merely  exempting  one  hundred  and 
sixty  acres  of  land,  together  with  certain  enumerated  property  of  the  kind 
usually  attached  to  a  farm,  has  been  held  not  to  create  a  homestead  right  in 
urban  property.7 

1.  Partnership  Property  in  Name  of  Partner.  —  the  entire  tract  as  against  creditors  of  the  firm 
Drake  v.  Moore,  66  Iowa  58.  or  other  members  of  the  firm. 

2.  House  Erected  on  Separate  Property  with  5.  "  Homestead "  Defined.  —  Gregg  v.  Bost- 
Partnership  Funds.  —  In  re  Parks,  9  Nat.  Bankr.      wick,  33  Cal.  227,  91  Am.  Dec.  637. 

Reg.  272.  But  see  Rhodes  v.  Williams,  12  6.  Alabama.  —  McGuire  v.  Van  Pelt,  55  Ala. 
Nev.  20,  where  it  was  held  that  a  decree  order-  344. 

ing  the  sale  of  property  claimed  by  one  of  the  Florida.  —  Oliver  v.  Snowden,  18  Fla.  823,  43 
partners  as  a  homestead  would  not  be  set  aside     Am.  Rep.  338. 

where  the  evidence  showed  that  the  partner-        Kansas.  —  Bebb  v.  Crowe,  39  Kan.  342. 
ship  was  insolvent;  that  the  partner  claiming        Michigan.  —  Beecher  v.  Baldy,  7  Mich.  488. 
the  homestead  was  largely  indebted  to  it;  that        Minnesota.  —  Kelly  v.  Baker,  10  Minn.  156; 
partnership  funds  were  used  to  a  considerable      Kresin  v.  Mau,  15  Minn.  116. 
extent  in  building  the  house  claimed  as  a        New  Hampshire.  —  Barney  v.  Leeds,  51  N. 
homestead,  and  there  was  some  evidence  that      H.  253. 

the  land  was  purchased  and  improvements         Texas.  —  Holliman  v.  Smith,  39  Tex.  357; 
made  with  money  derived  from  that  source      Houston,  etc.,  R.  Co.  v.  Winter,  44  Tex.  598. 
alone.  See  further  supra,  this  litle,  II.  I.  Definition. 

3.  Partnership  Occupation  of  Separate  Property.  7.  Crilly  v.  Sheriff,  25  La.  Ann.  219;  Har- 
—  Smith  v.  Chenault,  48  Tex.  455.  grove  v.  Flournoy,  26  La.  Ann.  645 ;  Roberts  v. 

4.  Claim  of  Entire  Property  by  Partner.  —  Thus  Gordy,  28  La.  Ann.  575;  Singletary  v.  Single- 
in  Smith  v.  Chenault,  48  Tex.  455,  it  was  held  tary,  31  La.  Ann.  374;  Poole  v.  Cook,  34  La. 
that  one  member  of  a  partnership  residing  on  Ann.  331.  These  cases  state  the  Louisiana  law 
a  tract  of  land  less  than  the  two  hundred  acres     prior  to  the  constitution  of  1879. 

allowed  by  the  Texas  statute,  owned  in  com-  A  Homestead  Partly  Within  and  Partly  Without 
mon  by  the  partnership,  could  not,  on  dissolu-  an  Incorporated  Town  maybe  had  under  the 
tion  of  the  firm,  assert  a  right  of  homestead  to     Mississippi  statute.     Fitzgerald  v.  Rees,  67 
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3.  Occupancy  —  a.  Necessity  for  Occupancy  in  General.  —  Having  in 
view  the  very  meaning  of  the  word  "  homestead  "  and  the  policy  of  the  home- 
stead exemption  provisions  in.  the  various  constitutions  and  statutes,1  it  may 
be  laid  down  as' a  general  rule  that  premises  of  a  debtor  do  not  constitute  his 
homestead,  and  are  not  exempt  as  such,  unless  they  are  actually  occupied  and 
used  by  him  as  a  residence  or  home  for  himself  and  his  family,  or,  in  some 
jurisdictions,  unless  there  is  at  least  a  bona  fide  and  clearly  defined  and  mani- 
fest intention  to  apply  them  to  such  use  within  a  reasonable  time.  In  many 
states  occupancy  is  expressly  required  by  the  constitution  or  statute.  In 
others  it  is  held  necessary  though  not  expressly  required.3 


Miss.  473.  See  also  Orr  v.  Poughty,  51  Ark. 
527.  See  generally  infra,  this  section,  sub- 
divisions 11  and  13. 

1.  See  supra,  this  title,  II.  I.  Definition  and 
noies;  3.  Object  of  Homestead  Laws;  VII.  I.  a. 
Necessity  for  Family. 

2.  Occupancy  as  Home  Necessary  —  United 
Stales.  —  Freeman  v.  Stewart,  5  Biss.  (U. 
S.)  19. 

Alabama.  —  In  Melton  v.  Andrews,  45  Ala. 
454,  it  was  held  that  occupancy  was  not  neces- 
sary. But  this  case  has  been  overruled,  and 
the  contrary  is  now  settled.  McConnaughy 
v.  Baxter,  55  Ala.  379;  McGuire  v.  Van  Pelt, 
55  Ala.  344;  Chambers  v.  McPhaul,  55  Ala. 
367:  Dexter  v.  Strobach,  56  Ala.  233;  Lyons 
v.  Connor,  57  Ala.  181;  Daniel  v.  Collins,  57 
Ala.  625;  Boyle  v.  Shulman,  59  Ala.  566; 
Preiss  v.  Campbell,  59  Ala.  635;  Blum  v. 
Carter,  63  Ala.  235;  Stow  v.  Lillie,  63  Ala.  257; 
Martin  v.  Lile,  63  Ala.  406;  Watts  v.  Gordon, 
65  Ala.  546;  Waugh  v.  Montgomery,  67  Ala. 
573;  Hudson  v.  Kelly,  70  Ala.  393;  Lyne  v. 
Wann,  72  Ala.  43;  Turner  v.  Turner,  107  Ala. 
465.  54  Am.  St.  Rep.  no;  Garreit  v.  Jones,  95 
Ala.  96;  Bell  v.  Anniston  Hardware  Co.,  114 
Ala.  341. 

Arkansas.  —  Williams  v.  Dorris,  31  Ark.  466; 
Patrick  v.  Baxter,  42  Ark.  175;  Stanley  v. 
Snyder,  43  Ark.  429;  Reynolds  v.  Tenant,  51 
Ark.  84;  Tillar  v.  Bass,  57  Ark.  179. 

California.  —  Cook  v.  McChristian,  4  Cal. 
23;  Taylor  v.  Hargous,  4  Cal.  268,  60  Am. 
Dec.  606;  Reynolds  v.  Pixley,  6  Cal.  165; 
Holden  v.  Pinney,  6  Cal.  234;  Cary  v.  Tice,  6 
Cal.  625;  Rix  v.  McHenry,  7  Cal.  89;  Bene- 
dict v.  Bunnell,  7  Cal.  245;  Dorn  v.  Howe,  52 
Cal.  630;  Harper  v.  Forbes,  15  Cal.  202;  Ben- 
son v.  Aitken,  17  Cal.  163;  Mann  v.  Rogers, 
35  Cal.  316;  Prescott  v.  Prescoit,  45  Cal.  58; 
Babcock  v.  Gibbs,  52  Cal.  629;  Auckcr  v.  Mc- 
Coy, 56  Cal.  524;  Ornbaum  v.  His  Creditors, 
61  Cal.  455;  Ham  v.  Santa  Rosa  Bank,  62  Cal. 
125.  45  Am.  Rep.  654;  Pfister  v.  Dascey,  68 
Cal.  572;  Crowey  v.  Crowey,  71  Cal.  300; 
Waggle  v.  Worthy,  74  Cal.  266,  5  Am.  St.  Rep. 
44";  Matterof  Allen,  78  Cal.  293;  Boreham  v. 
Byrne,  83  Cal.  23;  Tromans  v.  Mahlman,  92 
Cal.  1. 

Dakota.  —  Myrick  v.  Bill,  5  Dak.  167. 

Florida.  —  Solary  v.  Hewlett,  18  Fla.  756; 
Oliver  v.  Snowdcn,  18  Fla.  823,  43  Am.  Rep. 
338;  Druckcr  v.  Roscnstein,  19  Fla.  191. 

Illinois.  —  Kitchell  v.  Burgwin,  21  111.  40; 
Walters  v.  People,  21  111.  178;  Vanzant  v. 
Vanzant,  23  III.  516;  Cabccn  v.  Mulligan,  37 
111.  230,  87  Am.  Dec.  247;  Tourvillc  v.  Pier- 
son,  39  III.  446;  Titman  v.  Moore,  43  III.  169; 
Fergus  v.  Wood  worth,  44  III.  374;  Wright  -■. 


Dunning,  46  111.  271,  92  Am.  Dec.  257;  Fisher 
v.  Cornell,  70  111.  216;  Potts  v.  Davenport,  79 
III.455;  Eldridge  v.  Pierce,  90  111.  474;  Green- 
man  v.  Greenman,  107  111.  404;  Rock  v.  Haas, 
no  111.  52S;  Boyd  v.  Fullerton,  125  111.  437; 
Hagerty  v.  Hagerty,  149  111.  655;  Brokaw  v. 
Ogle,  170  111.  115;  Shackleford  v.  Todhunter,  4 
111.  App.  271;  Webb  v.  Hollenbeck,  48  111. 
App.  514- 

Iowa.  —  Charless  v.  Lamberson,  I  Iowa  435, 
63  Am.  Dec.  457;  Rhodes  v.  McCormack,  4 
Iowa  373,  68  Am.  Dec.  663;  Yost  v.  Devault, 
9  Iowa  60;  Williams  v.  Swetland,  10  Iowa  51; 
Christy  v.  Dyer,  14  Iowa  438,  81  Am.  Dec.  493; 
Cole  v.  Gill,  14  Iowa  527;  Hale  v.  Heaslip,  16 
Iowa  451;  Campbell  v.  Ayres,  18  Iowa  252; 
Page  v.  Ewbank,  18  Iowa  580;  Elston  v.  Rob- 
inson, 23  Iowa  208;  Neal  v.  Coe,  35  Iowa  407; 
Givans  v.  Dewey,  47  Iowa  414;  Stewart  First 
Nat.  Bank  v.  Hollinsworth,  78  Iowa  575; 
Woolcut  v.  Lerdeli,  78  Iowa  668;  Schlarb  v. 
Holderbaum,  80  Iowa  394;  Maguire  v.  Han- 
son, 105  Iowa  215;  Blue  v.  Heilprin,  105  Iowa 
608. 

Kansas.  —  Monroe  v.  May,  9  Kan.  466: 
Gapen  v.  Stephenson,  18  Kan.  140;  Swenson 
v.  Kiehl,  21  Kan.  533;  Gilworth  v.  Cody,  21 
Kan.  702;  Koons  v.  Rittenhause,  28  Kan.  359; 
Ingels  v.  Ingels,  50  Kan.  755;  Edgerton  v. 
Connelly,  3  Kan.  App.  618;  Lenora  State  Bank 
v.  Peak,  3  Kan.  App.  698;  Bebb  v.  Crowe,  39. 
Kan.  342;  Hay  v.  Whitney,  59  Kan.  771,  51 
Pac.  Rep.  896. 

Kentucky.  —  Nichols  v.  Sennitt,  78  Ky.  630, 
1  Ky.  L.  Rep.  397;  Fant  v.  Talbot,  81  Ky.  23, 
4  Ky.  L.  Rep.  656;  Bennett  v.  Baird,  81  Ky. 
554.  5  Ky.  L.  Rep.  636;  Hayden  v.  Robinson, 
83  Ky.  615,  7  Ky.  L.  Rep.  707;  Snapp  v. 
Snapp,  87  Ky.  554,  10  Ky.  L.  Rep.  598; 
Hcnscy  v.  Hensey,  92  Ky.  164,  13  Ky.  L. 
Rep.  426;  Tohermes  v.  Bciser,  93  Ky.  415,  14 
Ky.  L.  Rep.  440;  Moore  v.  Phillips,  7  Ky.  L. 
Rep.  221;  Thacker  v.  Booth,  9  Ky.  L.  Rep. 
745;  Morehead  v.  Morehead,  16  Ky.  L.  Rep. 
34;  Brown  v.  Marlin,  4  Bush  (Ky.)  50;  Carter. 
v.  Goodman,  11  Bush  (Ky.)  231;  Stovall  v. 
Hibbs,  (Ky.  1895)  32  S.  W.  Rep.  1087;  Levy  v. 
Rubarts.  (Ky.  1896)  34  S.  W.  Rep.  1078. 

Louisiana.  —  Gilmer  v.  O'Neal,  32  La.  Ann. 
979;    Bossier  v.   Raines,  37  La.    Ann.  263;. 
Denis  v.  Gayle,  40  La.  Ann.  286;  Hayden  v. 
Slaughter,  43  La.  Ann.  385. 

Massachusetts.  —  Lee  v.  Miller,  11  Allen 
(Mass.)  37, 

Michigan.  —  People  v.  Plumsted,  2  Mich. 
465;  Wisncr7'.  Farnham.  2  Mich.  472;  Beecher 
v.  Baldy,  7  Mich.  488;  Coolidge  r\  Wells,  20 
Mich.  79;  Avery  v.  Stephens,  48  Mich.  246; 
Rcskc  v.  Rcske,  51  Mich.  541,  47  Am.  Rep. 
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in  South  Carolina  and  Tennessee,  however,  the  statutes  and  constitutions  do  not 
require  occupancy  of  the  land,  to  render  it  exempt,  and  it  is  held  that  a  debtor 
may  claim  land  as  his  exempt  homestead  whether  he  resides  on  it  or  intends 
to  reside  on  it  or  not.' 

illustrations  of  Doctrine.  —  Where  occupancy  of  premises  as  a  home  is  necessary 
to  render  them  exempt  as  a  homestead,  it  is  clear  that  premises  that  are  inca- 


594;  Deville  v.  Widoe,  64  Mich.  593,  8  Am.  St. 
Rep.  852;  Bowles  v.  Hoard,  71  Mich.  150; 
Mills  v.  Hobbs,  76  Mich.  122;  Lake  v.  Nolan, 
81  Mich.  112;  Trout  v.  Rumble,  82  Mich.  202; 
Evans  v.  Caiman,  92  Mich.  427,  31  Am.  St. 
Rep.  606;  Lamont  v.  Le  Fevre,  96  Mich.  175; 
McMonegal  v.  Wilson,  103  Mich.  264. 

Minnesota.  —  Folsom  v.  Carli,  5  Minn.  333, 
80  Am.  Dec.  429;  Tillotson  v.  Millard,  7 
Minn.  518,  82  Am.  Dec.  112;  Kelly  v.  Baker, 
10  Minn.  156;  Kresin  v.  Mau,  15  Minn.  116; 
Kelly  v.  Dill,  23  Minn.  435. 

Mississippi .  —  Whitworth  v.  Lyons,  39  Miss. 
467;  Campbell  v.  Adair,  45  Miss.  170;  Pen- 
nington v.  Seal,  49  Miss.  518;  Irwin  v.  Lewis, 
50  Miss.  363;  Partee  v.  Stewart,  50  Miss.  717; 
Hand  v.  Winn,  52  Miss.  784;  Hill  v.  Franklin, 
54  Mis;.  632. 

Missouri. — Jackson  v.  Bowles,  67  Mo.  609; 
Graham  v.  Lee,  69  Mo.  334;  Beckmann  v. 
Meyer,  75  Mo.  333;  Finnegan  v.  Prindeville, 
83  Mo.  517;  Peake  v.  Cameron,  102  Mo.  568; 
Hufschmidt  v.  Gross,  112  Mo.  649. 

Montana.  —  Power  v.  Burd,  18  Mont.  22. 

Nevada.  — Goldman  v.  Clark,  1  Nev.  607. 

New  Hampshire.  —  Norris  v.  Moulton,  34  N. 
H.  392;  Hoitt  v.  Webb,  36  N.  H.  166;  Horn  v. 
Tufts,  39  N.  H.  478;  Fogg  v.  Fogg,  40  N.  H. 
282,  77  Am.  Dec.  715;  Austin  v.  Stanley,  46 
N.  H.  51;  Locke  v.  Rowell,  47  N.  H.  46;  Cole 
v.  Laconia  Sav.  Bank,  59  N.  H.  321;  Currier 
v.  Woodward,  62  N.  H.  63;  Gerrish  v.  Hill,  66 
N.  H.  171. 

Ohio.  —  Moerlein  Brewing  Co.  v.  West- 
meier,  4  Ohio  Cir.  Ct.  296,  2  Ohio  Cir.  Dec. 
555- 

Tennessee.  —  Hicks  v.  Elder,  Jackson,  Tenn., 
1875;  Dickinson  v.  Mayer,  11  Heisk.  (Tenn.) 
515. 

Texas.  —  Earle  v.  Earle,  9  Tex.  630;  Meth- 
■ery  v.  Walker,  17  Tex.  593;  Franklin  v. 
Coffee,  18  Tex.  413,  70  Am.  Dec.  292;  Pryor 
v.  Stone,  19  Tex.  371,  70  Am.  Dec.  341 ;  Stone  v. 
Darnell,  20  Tex.  11;  Philleo  v.  Smalley,  23 
Tex.  502;  Stanley  v.  Greenwood,  24  Tex.  224, 
76  Am.  Dec.  106;  Macmanus  v.  Campbell,  37 
Tex.  267;  Batts  v.  Scott,  37  Tex.  59;  Moore  v. 
Owsley,  37  Tex.  603;  Holliman  v.  Smith,  39 
Tex.  357;  Iken  v.  Olenick,  42  Tex.  198; 
Rogers  v.  Ragland,  42  Tex.  443;  Moreland  v. 
Barnhart,  44  Tex.  275;  Houston,  etc.,  R.  Co. 
v.  Winter,  44  Tex.  598;  Barnes  v.  While,  53 
Tex.  628;  Brooks  v.  Chatham,  57  Tex.  31; 
Fort  v.  Powell,  59  Tex.  321;  Scott  v.  Dyer,  60 
Tex.  135;  Axer  v.  Bassett,  63  Tex.  545;  Gard- 
ner v.  Douglass,  64  Tex.  76;  Ruhl  v.  Kauff- 
man,  65  Tex.  723;  Archibald  v.  Jacobs,  69 
Tex.  248;  Pellat  v.  Decker,  72  Tex.  578; 
Kempner  v.  Comer,  73  Tex.  196;  Parr  v. 
Newby,  73  Tex.  468;  Johnston  v.  Martin,  81 
Tex.  18;  Achilles  v.  Willis,  81  Tex.  169;  Dob- 
kins  v.  Kuykendall,  81  Tex.  180;  Cameron 
z>.  Gebhard,  85  Tex.  610,  34  Am.  St.  Rep. 


832;  Freeman  v.  Hamblin,  1  Tex.  Civ.  App. 
157;  Gallagher  v.  Keller,  4  Tex.  Civ.  App.  454; 
Vance  v.  Doebbler,  2  Tex.  Unrep.  Cas.  493; 
Stark  v.  Ingram,  2  Tex.  Unrep.  Cas.  630;  Archi- 
bald v.  Jacobs,  69  Tex.  248;  Bunton  v. 
Palm,  (Tex.  1888)  9  S.  W.  Rep.  182;  Little  v. 
Baker,  (Tex.  1889)  n  S.  W.  Rep.  549;  Allen 
v.  Whitaker,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  507;  Haswell  v.  Forbes,  8  Tex.  Civ. 
App.  82;  Wolf  v.  Butler,  8  Tex.  Civ.  App. 
468;  Bente  v.  Lange,  9  Tex.  Civ.  App.  328; 
Steves  v.  Whitaker,  (Tex.  Civ.  App.  1897)  38 
S.  W.  Rep.  1026;  Exall  v.  Security  Mortg., 
etc.,  Co.,  15  Tex.  Civ.  App.  643;  Wilkerson  v. 
Jones,  (Tex.  Civ.  App,  1897)  40  S.  W.  Rep. 
1046;  Crenshaw  v.  Bray,  (Tex.  Civ.  App.  1899) 
50  S.  W.  Rep.  623. 

Utah.  —  Gammett  v.  Storrs,  15  Utah  336. 
Vermont.  —  True  v.  Morrill,  28  Vt.  672; 
Davis  v.  Andrews,  30  Vt.  678;  Spaulding  v. 
Crane,  46  Vt.  292;  Keyes  v.  Bump,  59  Vt.  391; 
Woodbury  v.  Warren,  67  Vt.  251,  48  Am.  St. 
Rep.  815;  Thorp  v.  Thorp,  70  Vt.  46. 

Washington.  —  Philbrick  v.  Andrews,  8 
Wash.  7. 

Wisconsin.  —  Upman  1).  Second  Ward  Bank, 
15  Wis.  449;  Bunker  v.  Locke,  15  Wis.  638; 
Weisbrod  v.  Daenicke,  36  Wis.  73;  Jarvais  v. 
Moe,  38  Wis.  440;  Schoffen  v.  Landauer,  60 
Wis.  337;  Scofield  v.  Hopkins,  61  Wis.  370. 

1.  States  in  Which  Occupancy  Is  Not  Necessary 
—  South  Carolina.  —  Svvandale  v.  Swandale,  25 
S.  Car.  389;  Nance  v.  Hill,  26  S.  Car.  227; 
Chamberlain  v.  Brown,  33  S.  Car.  597. 

In  Tennessee  prior  to  the  constitution  and 
law  of  1870  actual  occupancy  was  essential. 
By  that  law  the  requirement  of  possession  was 
substituted  for  occupancy,  so  that  the  right  of 
homestead  depended  "  upon  the  actual  posses- 
sion of  ihe  land  and  the  use  of  it  for  the  pur- 
poses of  subsistence."  Dickinson  v.  Mayer, 
11  Heisk.  (Tenn.)  515.  Bui  possession  being 
essential,  the  owner  of  a  tract  had  no  home- 
stead right,  if  he  rented  it  out  without  living 
on  any  part  thereof,  or  if  he  abandoned  pos- 
session. Wade  v.  Wade,  9  Baxt.  (Tenn.)  612. 
See  also  Hicks  v.  Elder,  (1875)  King's  Tenn. 
Dig.  1234;  Roach  v.  Hacker,  2  Lea  (Tenn.) 
633;  Henry  v.  Wilson,  9  Lea  (Tenn.)  176. 
Under  these  statutes  the  right  of  homestead 
was  described  as  "  a  possessory  right,  depend- 
ent upon  occupation,"  Levison  Abrahams, 
14  Lea  (Tenn.)  340;  or  to  which  "  actual  occu- 
pancy was  essential,"  Webb  v.  Cowley,  5  Lea 
(Tenn.)  722. 

After  the  act  of  1879,  actual  occupancy  be- 
came nonessential,  for  the  statute  allowed  a 
homestead  in  "  real  estate  in  the  possession  of 
or  belonging  to  each  head  of  a  family." 
Rhea  v.  Rhea,  15  Lea  (Tenn.)  527;  Flatt  v. 
Stadler,  16  Lea  (Tenn.)  371;  J.  I.  Case  Co.  v. 
Joyce,  89  Tenn.  337;  Carrigan  v.  Rowell,  96 
Tenn.  185. 
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pable  of  occupancy  as  a  residence  cannot  constitute  a  homestead.1  Nor  can 
land  be  exempt  as  a  homestead  where  the  debtor  has  his  residence  on  other 
lands,  unless  the  land  claimed  is  used  as  a  part  of  the  land  on  which  he  resides.2 
Filing  a  declaration  or  claim  of  homestead  does  not  exempt  the  property  so 
claimed,  unless  it  be  actually  occupied  as  a  home.3  Nor  do  premises  become 
a  homestead  by  reason  of  their  being  marked  and  platted  as  a  homestead, 
where  there  is  no  occupancy.4 

Mortgaged  Premises.  —  As  will  be  elsewhere  shown,  the  fact  that  a  debtor  has 
given  a  mortgage  on  his  homestead  does  not  constitute  an  abandonment  of 
his  homestead  right  or  otherwise  defeat  his  right,  but  in  such  a  case  he  must 
reside  and  continue  to  reside  on  the  premises.5 

b.  Doctrine  that  Actual  Occupancy  Is  Necessary.  —  In  some 
states,  where  occupancy  of  premises  as  a  residence  is  required  by  the  home- 
stead law,  it  is  held  that  there  must  be  actual  occupancy.6  The  purchase  or 
improvement  of  land  with  the  intention  of  occupying  it  as  a  family  home,  even 
in  the  near  future,  is  not  enough.  And  it  can  make  no  difference  that  such 
intention  is  afterwards  carried  out.7    When  occupancy  as  a  residence  is 


1.  Premises  Incapable  of  Occupancy  as  Home- 
stead.—  McConnaughy  v.  Baxter,  55  Ala.  379; 
Drucker  v.  Rosenstein,  19  Fla.  191;  Blue  v. 
Heilprin,  105  Iowa  608. 

2.  Residence  on  Other  Premises  than  Those 
Claimed  —  Kentucky  — Hayden  v.  Robinson, 
83  Ky.  615,  7  Ky.  L.  Rep.  707;  Tohermes  v. 
Beiser,  93  Ky.  415,  14  Ky.  L.  Rep.  440;  Brown 
v.  Martin,  4  Bush  (Ky.)  50;  Carter  v.  Good- 
man, 11  Bush  (Ky.)  231. 

Michigan.  —  McMonegal  v.  Wilson,  103 
Mich.  264. 

Texas.  —  Batts  v.  Scott,  37  Tex.  59;  Archi- 
bald v.  Jacobs,  69  Tex.  248;  Johnston  v.  Mar- 
tin, 81  Tex.  18;  Sharp  v.  Johnston,  (Tex.  1892) 
19  S.  W.  Rep.  259;  Allen  v.  Whitaker,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  507;  Haswell  v. 
Forbes,  8  Tex.  Civ.  App.  82. 

Wisconsin.  —  Schoffen  v.  Landauer,  60  Wis. 
334- 

Actual  Residence  on  Leased  Land.  —  The  fact 
that  the  actual  residence  is  on  leased  land  and 
not  on  land  owned  by  the  debtor  in  fee  is  im- 
material    Johnston  v.  Martin,  81  Tex.  18. 

3.  Filing  Declaration  or  Claim  Not  Enough.  — 
Oliver  v.  Snowden,  18  Fla.  823,  43  Am.  Rep. 
338;  Drucker  v.  Rosenstein,  19  Fla.  191;  Laugh- 
lin  v.  Wright,  63  Cal.  113.  And  see  Boreham 
v.  Byrne,  83  Cal.  23;  Gregg  v.  Bostwick,  33 
Cal.  220,  91  Am.  Dec.  637;  Mann  v.  Rogers, 
35  Cal.  316;  Power  v.  Burd,  18  Mont.  22. 

4.  Effect  of  Marking  and  Platting.  —  Cole  v. 
Gill,  14  Iowa  527. 

A  Recital  in  a  Noto  that  it  is  given  in  pay- 
mint  for  work  and  material  used  and  to  be 
used  "  on  my  homestead,"  etc.,  does  not 
make  the  land  a  homestead  where  it  is  in  fact 
unimproved,  and  has  never  been  occupied  as 
a  homestead.  Bunton  v.  Palm,  (Tex.  1888)  9 
S.  W.  Rep.  182. 

5.  Occupancy  by  Mortgagor.  —  Fergus  7'. 
Wood  worth,  44  111.  374. 

That  the  mortgagor  may  claim  a  home  in 
the  mortgaged  premises,  see  supra,  this  title, 
VIII.  6.  d.  Equity  of  Redemption.  And  sec 
infra,  this  title,  Sales,  Conveyances,  and  Incum- 
brances. 

6.  Actual  Occupancy  Necessary — Alabama,  — 
Blum  v.  Carter,  63  Ala.  235;  Turner  v.  Tur- 
ner, 107  Ala.  465,  54  Am.  St.  Rep.  110. 
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Arkansas. — Williams  v.  Dorris.  31  Ark. 
466;  Tillar  v.  Bass,  57  Ark.  179. 

California.  —  Holden  v.  Pinney,  6  Cal.  234; 
Cary  v.  Tice,  6  Cal.  625;  Benedict  v.  Bunnell, 
7  Cal.  245;  Rix  v.  McHenry,  7  Cal.  89;  Mann 
v.  Rogers,  35  Cal.  316;  Prescott  v.  Prescott,  45 
Cal.  58;  Babcock  v.  Gibbs,  52  Cal.  629,  Dorn 
v.  Howe,  52  Cal.  630;  Aucker  v.  McCoy,  56 
Cal.  524;  Pfister  v.  Dascey,  68  Cal.  572; 
Tromans  v.  Mahlmar.,  92  Cal.  1. 

Florida.  —  Solary  v.  Hewlett,  18  Fla.  756; 
Oliver  v.  Snowden,  18  Fla.  823,  43  Am.  Rep. 
338. 

Iowa.  —  Charless  v.  Lamberson,  1  Iowa  435, 
63  Am.  Dec.  457;  Christy  v.  Dyer,  14  Iowa  438, 
81  Am.  Dec.  493;  Williams  v.  Swetland,  10 
Iowa  51;  Hale  v.  Heaslip,  16  Iowa  451;  Els- 
ton  v.  Robinson,  23  Iowa  208;  Keal  v.  Coe,  35 
Iowa  407;  Gwans  v.  Dewey,  47  Iowa  414; 
Stewart  First  Nat.  Bank  v.  Hollingsworth,  78 
Iowa  575;  Maguire  v.  Hanson,  105  Iowa  215. 

Massachusetts.  —  Lee  v.  Miller,  11  Allen 
(Mass.)  37. 

Minnesota.  —  Tillotson  <■.  Millard,  7  Minn. 
513,  82  Am.  Dec.  112;  Kelly  v.  Dill,  23  Minn. 
435- 

Mississippi.  —  Campbell  v.  Adair,  45  Miss. 
170. 

Missouri.  —  Finnegan  v,  Prindeville,  S3  Mo. 
517;  Beckmann  v.  Meyer,  7  Mo.  App.  577,  75 
Mo.  333. 

Montana.  —  See  Power  v.  Burd,  18  Mont.  22. 
New  Hampshire.  —  Austin  v.  Stanley,  46  N. 
H.  51;  Locke  v.  Rowell,  47  N.  H.  46;  Currier 
v.  Woodward,  62  N.  II.  63. 

7.  Purchase  or  Improvement  with  Intent  to 
Occupy — Arkansas.  —  Williams  v.  Dorris,  31 
Ark.  466. 

California.  — Cary  v.  Tice,  0  Cal.  625. 
Florida. —  Drucker  v.  Rosenstein,  19  Fla.  191. 
Illinois.  —  Tourville  7.  Picrson,  39  III.  446. 
Iowa.  — Charless  7'.  Lamberson.  I  Iowa  435, 
63  Am.  Dec.  457;  Christy  v.  Dyer,  14  Iowa 
438,  81  Am.  Dec.  493;  Elston  v.  Robinson,  23 
Iowa  20S;  Stewart  First  Nat.  Bank  v.  llollins- 
worth,  78  Iowa  575. 

New  Hampshire.  — Currier  v.  Woodward,  C12 
N.  II.  63. 

And  sec  other  cases  cited  in  the  note  preced- 
ing. 
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required,  the  residence  must  be  real,  and  not  sham  or  pretended.1 

c.  Doctrine  that  Intention  to  Occupy  May  Suffice — (i)  In  Gen- 
eral. —  In  other  jurisdictions  actual  physical  occupancy  is  not  always  neces- 
sary, hut  it  is  held,  even  where  "  occupancy  "  is  required  by  the  constitution 
or  statute,  that  a.  dona  fide  and  clearly  defined  present  intention  to  acquire 
and  occupy  certain  premises  as  a  homestead,  evidenced  by  overt  acts  in  fitting 
them  up  for  such  a  purpose,  and  followed  within  a  reasonable  time  by  actual 
physical  occupancy,  the  delay  being  only  for  the  time  necessary  to  effect 
removal  to  the  premises,  or  to  build  needed  improvements  or  repairs,  or  to 
complete  a  dwelling  house  in  process  of  construction,  or  the  like,  renders  the 
land  exempt  as  a  homestead  from  the  time  of  its  acquisition  with  such 
intent.3 


1.  Residence  Must  Be  Real  and  Not  Pretended. 

—  Tromans  v.  Mahlman,  92  Cal.  1. 

Residence  at  Time  of  Filing  Declaration.  —  In 

California  a  declaration  of  homestead  is  re- 
quired by  the  statute,  as  well  as  residence,  in 
order  to  give  10  premises  the  character  of  a 
homestead.  There  must  be  actual  residence 
on  the  premises  when  a  declaration  is  filed. 
Pfister  v.  Dascey,  68  Cal.  572;  Tromans  v. 
Mahlman,  92  Cal.  r;  Mann  v.  Rogers,  35  Cal. 
316;  Aucker  v.  McCoy,  56  Cal.  524;  Prescott 
v,  Prescott,  45  Cal.  58;  Babcock  v.  Gibbs,  52 
Cal.  629;  Dorn  v.  Howe,  52  Cal.  630;  Maloney 
v.  Hefer,  (Cal.  1887)  15  Pac.  Rep.  763. 

Sufficiency  of  Occupancy.  —  Where  a  portion 
of  the  furniture  is  placed  in  a  house  which 
is  undergoing  repairs  and  the  family  move  to 
the  neighborhood,  expecting  to  occupy  it,  but 
on  account  of  the  repairs  not  being  completed 
do  not  actually  sleep  and  eat  in  the  building, 
there  is  such  occupancy  as  will  invest  the 
premises  with  the  homestead  character.  Neal 
v.  Coe,  35  Iowa  407. 

Where  a  debtor  at  the  time  of  an  attachment 
was  in  the  act  of  moving  into  a  dwelling 
house  purchased  by  him  with  a  design  to 
occupy  il  as  the  family  homestead,  it  was  held 
that  the  exemption  attached  though  the  re- 
moving was  not  completed  until  the  next  day. 
Fogg  v.  Fogg,  40  N.  H.  282,  77  Am.  Dec. 
715. 

2.  Intention  to  Occupy  May  Suffice  —  Illinois.  — 
Boyd  v.  Fullerton,  125  111.  437;  Webb  v.  Hol- 
lenbeck,  48  111.  App.  514. 

Kansas.  —  Edwards  v.  Fry,  9  Kan.  425; 
Monroe  v.  May,  9  Kan.  466;  Swenson  v. 
Kiehl,  21  Kan.  533;  Gilworth  v.  Cody,  21  Kan. 
702;  Ingels  v.  Ingels,  50  Kan.  755;  Upton  v. 
Coxen,  60  Kan.  1;  Moors  v.  Sandford,  2  Kan. 
App.  243;  Lenora  State  Bank  v.  Peak,  3  Kan. 
App.  698. 

Kentucky.  —  Nichols  v.  Sennitt,  78  Ky.  630, 
1  Ky.  L.  Rep.  397;  Bennett  v.  Baird,  81  Ky. 
554;  5  Ky.  L.  Rep.  636;  Hemphill  v.  Haas,  88 
Ky.  492;  Hensey  v.  Hensey,  92  Ky.  164, 
13  Ky.  L.  Rep.  426;  Morehead  v.  Morehead,  16 
Ky.  L.  Rep.  34;  Miller  v.  Bennett,  (Ky.  1889) 
12  S.  W.  Rep.  194;  Derickson  v.  Gilespie,  (Ky. 
1895)  32  S.  W.  Rep.  1084.  Compare  Fant  v. 
Talbot,  81  Ky.  23,  4  Ky.  L.  Rep.  656. 

Michigan.  —  Reske  v.  Reske,  51  Mich.  541, 
47  Am.  Rep.  594;  Deville  v.  Widoe,  64  Mich. 
593,  8  Am.  St.  Rep.  852;  Mills  v.  Hobbs,  76 
Mich.  122;  Lamont  v.  Le  Fevre,  96  Mich.  175; 
Myers  v.  Weaver,  101  Mich.  477. 

South  Dakota.  —  Kingman  v.  O'Callaghan, 
4  S.  Dak.  628. 


Texas.  —  Franklin  v.  Coffee,  18  Tex.  413,  70 
Am.  Dec.  292;  Scott  v.  Dyer,  60  Tex.  135; 
Gardner  v.  Douglass,  64  Tex.  76;  Van  Ratcliff 
v.  Call,  72  Tex.  491;  Kempner  v.  Comer,  73 
Tex.  196;  Parr  v.  Newby,  73  Tex.  468;  White 
v.  Wadlington,  78  Tex.  159;  Johnston  v.  Mar- 
tin, 81  Tex.  18;  Dobkins  v.  Kuykendall,  81 
Tex.  180;  Freiberg  v.  Walzem,  85  Tex.  264,  34 
Am.  St.  Rep.  808;  Cameron  v.  Gebhard, 
85  Tex.  610,  34  Am.  St.  Rep.  832;  Gallagher  v. 
Keller,  4  Tex.  Civ.  App.  454,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  248;  Moores  z:  Wills,  69 
Tex.  109;  Ellerman  v.  Wurz,  (Tex.  1890)  14  S. 
W.  Rep.  333;  Heady  v.  Bexar  Bldg.,  etc., 
Assoc.,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
468;  Wolf  v.  Butler,  8  Tex.  Civ.  App.  468; 
Burgher  v.  Henderson,  9  Tex.  Civ.  App.  521; 
Wilkerson  v.  Jones,  (Tex.  Civ.  App.  1897)  40 
S.  W.  Rep.  1046;  King  v.  Wright,  (Tex.  Civ. 
App.  1896)  38  S.  W.  Rep.  530;  Bente  v.  Lange, 
9  Tex.  Civ.  App.  328. 

Vermont.  —  In  Vermont  actual  occupancy 
was  formerly  necessary  to  render  premises  ex- 
empt as  a  homestead.  True  v.  Morrill,  28  Vt. 
672;  Davis  v.  Andrews,  30  Vt.  678;  Spaulding 
v.  Crane,  46  Vt.  292;  Whiteman  v.  Field,  53 
Vt.  554;  Thorp  v.  Thorp,  70  Vt.  46.  But 
under  the  present  statute  (Rev.  Laws  1880, 
§  1894;  Stat.  1894,  §  2179),  land  may  be 
claimed  as  a  homestead  where  a  dwelling  is 
being  erected  thereon  with  intention  to  occupy 
it  as  a  homestead.  Woodbury  v.  Warren,  67 
Vt.  251,  48  Am.  St.  Rep.  815. 

Wisconsin.  —  Scofield  v.  Hopkins,  61  Wis. 
370;  Shaw  v.  Kirby,  93  Wis.  379,  57  Am.  St. 
Rep.  927;  Hoppe  v.  Goldberg,  82  Wis.  660. 

Illustrations.  —  In  Deville  v.  Widoe,  64  Mich. 
593,  8  Am.  St.  Rep.  852,  it  was  held  that  a  city 
lot  purchased  with  the  intention  of  making  it 
a  homestead  for  the  purchaser  and  his  family 
was  exempt  from  levy  and  sale  on  execution 
from  the  time  of  the  purchase,  even  though 
unimproved  and  without  a  dwelling  thereon, 
where  the  purchaser  inclosed  it,  and  used  the 
proceeds  thereof  and  such  means  as  he  could 
procure  to  erect  a  house  thereon  for  his  fam- 
ily, within  a  reasonable  time.  See  also  King 
v.  Wright,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep. 
530. 

Temporary  Lease.  —  Where  land  was  pur- 
chased, and  a  house  built  thereon,  with  inten- 
tion to  occupy  the  premises  as  a  homestead, 
but  the  debtor  temporarily  leased  the  premises 
and  resided  with  his  sick  father-in-law,  in 
order  that  his  wife  might  nurse  the  latter,  it 
was  held  that  the  premises  were  exempt  as  a 
homestead  as  against  a  debt  contracted  after 
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Occupancy  of  other  Property.  —  But  the  purchase  and  improvement  of  property 
with  the  intention  of  making  it  a  homestead  will  not  invest  it  with  the  charac- 
ter of  a  homestead  so  long  as  the  owner  occupies  other  property  as  his  home- 
stead.1 

Actual  Occupancy  Must  Follow.  —  In  order  that  premises  may  be  exempt  as  a 
homestead  because  of  intention  to  occupy  them  as  such,  the  intention  must 
be  followed  by  actual  occupancy.2 

Abandonment  of  intention.  —  If  the  intention  to  occupy  premises  as  a  homestead 
is  abandoned  prior  to  actual  residence  thereon,  they  do  not  become  impressed 
with  the  character  of  a  homestead  merely  by  reason  of  such  intention  and  acts 
of  preparation.3 

(2)  Deftniteness  of  Intention.  —  In  order  that  premises  may  be  exempt 
before  actual  occupancy  because  of  intention  to  occupy  them  as  a  homestead, 
there  must  be  something  more  than  an  undefined  floating  intention  to  build 
and  dwell  thereon.  There  must  be  a  clearly  defined  intention  to  occupy  the 
premises  presently,  and  not  an  intent  to  occupy  them  at  some  indefinite  time 
in  the  future.4 

(3)  Manifestation  of  Intention.  —  It  is  also  necessary  that  the  intention  to 
occupy  premises  as  a  homestead  shall  be  manifested  or  evidenced  by  some 
overt  act.  The  intention  must  not  be  a  secret  and  uncommunicated  purpose, 
but  must  be  shown  by  acts  of  preparation  of  a  physical  character  or  by  some- 
thing equivalent.  'Mere  intention  of  a  man  and  wife  to  occupy  premises  pur- 
chased by  the  husband  as  their  home,  without  any  preparation  to  put  such 
intent  into  execution,  does  not  render  the  premises  exempt  as  a  homestead.* 


their  purchase.  Derickson  v.  Gilespie,  (Ky. 
1895)  32  S.  VV.  Rep.  1084. 

A  Purchase  Before  Marriage  of  a  lot,  upon 
which  a  residence  is  subsequently  built,  which 
the  purchaser  after  marriage  occupied  as  his 
home,  has  been  held  sufficient  to  exempt  such 
residence.  Bell  v.  Greathouse,  (Tex.  Civ. 
App.  1899)  49  S.  VV.  Rep.  258.  See  also  Reske 
v.  Reske,  51  Mich.  541,  47  Am.  Rep.  594. 

1.  Occupancy  of  Other  Property  as  Homestead.  — 
Johnston  v.  Martin,  81  Tex.  18;  Sharp  v. 
Johnston,  (Tex.  1892)  19  S.  W.  Rep.  259;  Allen 
V.  Whitaker,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  507;  Archibald  v.  Jacobs,  69  Tex.  248; 
Schoffen  v.  Landauer,  60  Wis.  334.  And  see 
Swenson  v.  Kiehl,  21  Kan.  533;  Batts  v.  Scott, 
37  Tex.  59. 

But  the  mere  fact  that  a  homestead  claimant 
owns  other  property  does  not  prevent  him 
from  showing  the  dedication  of  a  particular 
parcel  by  intention  and  preparation  to  occupy 
it  as  a  homestead.  Furtner  v.  Edgewood 
Distilling  Co.,  16  Tex.  Civ.  App.  359. 

2.  Intention  to  Occupy  Must  Be  Carried  Out.  — 
Greenman  v.  Greenman,  107  111.  404. 

3.  Intention  May  Be  Abandoned.  —  Kempner 
v.  Comer,  73  Tex.  196.  In  this  case  it  was 
held  that  where  there  was  a  designation  of  the 
premises  as  a  homestead,  accompanied  by  acts 
of  distribution,  and  the  intention  was  aban- 
doned and  a  mortgage  given  upon  the  prem- 
ises, such  mortgage  was  effectual  as  against  a 
claim  of  homestead  when  the  premises  were 
subsequently  occupied  as  a  residence. 

4.  Indefinite  Intention  Not  Enough  —  Kansas. 
—  Swenson  v.  Kiehl,  21  Kan.  533;  Dobson  v. 
Shoup,  3  Kan.  App.  468;  F.dgerion  v.  Con- 
nelly, 3  Kan.  App.  018;  Lenora  State  Bank  v. 
Peak,  3  Kan.  App.  698. 

Kentucky.  —  Fant  v.  Talbot,  8r  Ky.  23,  4 
Ky.  L  Rep.  650;   Tharkcr  v.  Booth.  9  Ky.  L. 


Rep.  745;  Stovall  v.  Hibbs,  (Ky.  1895)  32  S.  W. 
Rep.  1087;  Levy  v.  Rubarts,  (Ky.  1896)  34  S. 
W.  Rep.  1078;  Hansford  v.  Iioldam,  14  Bush 
(Ky.)  210. 

Michigan.  — Coolidge  v.  Wells,  20  Mich.  79; 
Lake  v.  Nolan,  81  Mich.  112;  Evans  v.  Cai- 
man, 92  Mich.  427,  31  Am.  St.  Rep.  606. 
Montana.  —  Power  v.  Burd,  18  Mont.  22. 
Texas.  —  Archibald  v.  Jacobs,  69  Tex.  248; 
Bente  v.  Lange,  9  Tex.  Civ.  App.  32S;  Stark 
v.  Ingram,  2  Tex.  Unrep.  Cas.  630. 

Vermont.  —  Keyes  v.  Bump,  59  Vt.  391. 
5.  Intention    Must    Be    Manifested  —  United 
States.  —  Giosholz  v.  Newman,  21  Wall.  (U. 
S.)  486. 

Kentucky.  —  Stovall  v.  Hibbs,  (Ky.  1895)  32 
S.  W.  Rep.  1087. 

Michigan.  —  Lake  v.  Nolan,  61  Mich.  112. 
Texas.  —  Batts  v.  Scott,  37  Tex.  59;  More- 
land  v.  Barnhart,  44  Tex.  275;  Houston,  etc., 
R.  Co.  v.  Winter,  44  Tex.  612;  Barnes  v. 
White,  53  Tex.  628;  Brooks  v.  Chatham,  57 
Tex.  31;  Wolf  v.  Butler,  8  Tex.  Civ.  App.  468; 
Collier  v.  Betterton,  8  Tex.  Civ.  App.  479; 
Beute  :•.  Lange,  9  Tex.  Civ.  App.  32S;  Wilker- 
son  v.  Jones,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  1046. 

Unoccupied  Portion  of  Homestead  Impressed 
with  Homestead  Character.  —  Where  a  mansion 
house  was  sold,  and  a  part  of  the  homestead 
ground  attached  thereto  was  reserved  with  the 
intention  of  building  and  again  establishing  a 
home  thereon,  it  was  held  that  the  reserved 
portion,  though  not  occupied  (the  family  hav- 
ing no  other  place  for  a  home),  remained  im- 
pressed with  the  homestead  character.  Scott 
v.  Dyer,  60  Tex.  135. 

Evidence    Showing    Intent.  —  Intention  to 
occupy  premises  as  a  homestead  is  not  shown 
by  proof  merely  that  flowers  were  planted 
upon  the  premises  by  the  debtor's  wife,  and 
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.  of  Forming  Intention.  —  To  bring  land  within  the  homestead 
exemption  when  not  actually  occupied  as  such  at  the  time  of  levy,  it  must 
no!  only  appear  that  there  is  an  intention  to  occupy  it  as  such,  but  it  must 
also  appear  that  such  intention  existed  prior  to  and  at  the  time  of  the  levy. 
If  the  idea  was  conceived  after  the  levy,  and  for  the  purpose  of  defeating  the 
lien  created  thereby,  the  claim  of  exemption  cannot  be  upheld,  although  after 
-the  levy  and  before  sale  a  dwelling  is  erected  or  moved  upon  the  premises 
and  occupied  by  the  owner  and  his  family.1 

(5)  Lapse  of  Time  Before  Actual  Occupancy.  —  The  fact  that  considerable 
time  elapses  before  actual  occupancy  of  the  premises  as  a  home  does  not  pre- 
vent the  premises  from  being  exempt  as  a  homestead,  if  there  is  in  fact  a  bona 
fide  intention  to  occupy  them,  manifested  by  overt  acts,  and  the  delay  in 
actually  occupying  the  premises  is  not  unreasonable  under  the  circumstances.3 
It  is  otherwise,  however,  if  the  delay  is  unreasonable.3  What  is  a  reasonable 
time  must  depend  upon  the  circumstances  of  each  particular  case.4 

(6)  Discontinuance  of  Building.  —  Where  a  debtor  buys  lands  and  com- 
mences the  erection  of  a  dwelling  house  thereon,  intending  in  good  faith  to 
occupy  the  house  as  his  residence,  the  fact  that  he  is  compelled  to  discontinue 
building  for  a  time  because  of  lack  of  means  does  not  defeat  his  right  to  claim 
the  land  as  his  homestead.5 

d.  Intention  in  Occupying  Premises.  —  Not  only  must  there  be  occu- 
pancy of  premises  to  render  them  exempt  as  a  homestead,  subject  to  the 
exceptions  mentioned  in  the  preceding  paragraphs,  but  it  is  also  necessary 
that  the  occupancy  shall  be  with  the  intention  of  making  the  premises  a  home- 
stead.6 The  fact  that  premises  are  occasionally  occupied,  even  as  a  residence, 
does  not  give  to  them  the  character  of  a  homestead,  particularly  where  the 
actual  and  permanent  residence  of  the  debtor  and  his  family  is  elsewhere.7 


that  she  visited  the  premises.  Bente  v. 
Lange,  9  Tex.  Civ.  App.  328. 

Evidence  that  a  party  had  contracted  to  sell 
a  piece  of  land  upon  which  he  was  not  actually 
residing,  and  that  he  was  from  time  to  time 
receiving  payments  upon  such  contract,  is 
strong  evidence  to  contradict  his  testimony 
that  he  was  all  the  while  intending  to  retain  it 
for  his  homestead.  Gapen  v.  Stephenson,  18 
Kan.  140. 

1.  Time  of  Forming  Intention.  —  Bowles  v. 
Hoard,  71  Mich.  150. 

2.  A  Delay  of  Two  Years  in  actual  occupancy 
by  the  family  has  been  held  not  to  be  fatal. 
Moores  v.  Wills,  69  Tex.  109;  King  v.  Wright, 
(Tex.  Civ.  App  1896)  38  S.  W.  Rep.  530.  See 
also  Mills  v.  Hobbs,  76  Mich.  122;  Hanlon  v. 
Pollard,  17  Neb.  369;  Van  Ralcliff  v.  Call,  72 
Tex.  491;  White  v.  Wadlington,  78  Tex.  159; 
Shaw  v.  Kirby,  93  Wis.  379,  57  Am.  St.  Rep. 
927. 

3.  Unreasonable  Delay. —  In  Edgerton  v.  Con- 
nelly, 3  Kan.  App.  618,  it  was  held  that  prem- 
ises were  not  exempt  as  a  homestead  because 
purchased  for  such  purpose,  where  the  debtor 
tailed  to  occupy  them  lor  such  purpose  for 
four  years  after  the  purchase.  See  also 
Lenora  State  Bank  v.  Peak,  3  Kan.  App.  698. 

In  Ingels  v.  Ingels,  50  Kan.  755,  it  was  held 
that  a  delay  of  two  years  and  five  months  after 
the  purchase  of  land,  before  occupying  it  or 
making  any  preparations  to  occupy  it,  was 
unreasonable. 

Where  during  eight  years  a  debtor  had  occu- 
pied premises  for  three  days  only,  and  had 
offered  the  land  for  sale,  he  was  held  not  to 


be  entitled  to  a  homestead  thereon.  Foot  v. 
Powell,  59  Tex.  321. 

4.  Deville  v.  Widoe,  64  Mich.  593,  8  Am.  St. 
Rep.  852. 

5.  The  Effect  of  Discontinuance  of  Building.  — 

Dobkinsw.  Kuykendall,  81  Tex.  180.  And  see 
King  v.  Wright,  (Tex.  Civ.  App.  1896)  38  S. 
W.  Rep.  530. 

6.  Intention  to  Occupy  as  Homestead  Necessary 

—  Arkansas.  —  Tillar  v.  Bass,  57  Ark.  179; 
Steenburgen  v.  Greenwood,  (Aik.  1890)  13  S. 
W.  Rep.  702. 

California.  —  Holden  v.  Pinney,  6  Cal.  234; 
Tromans  v.  Mahlman,  92  Cal.  1. 

Louisiana.  —  Bossier  v.  Raines,  37  La.  Ann. 
263. 

Massachusetts.  —  Lee    v.    Miller,    11  Allen 
(Mass.)  37. 

Michigan.  —  People  v.  Plumsted,  2  Mich. 

South  Dakota.  —  Clark  v.  Evans,  6  S.  Dak. 
244. 

Vermont.  —  Whiteman  v.  Field,  53  Vt.  554. 

7.  Occasional  Occupancy  —  Arkansas.  —  Tillar 
v.  Bass,  57  Ark.  179. 

Illinois.  —  Brokaw  v.  Ogle,  170  111.  115. 
Louisiana.  —  Bossier  v.  Raines,  37  La.  Ann. 
263. 

Massachusetts.  —  Lee    v.    Miller,    11  Allen 
(Mass.)  37. 

Michigan.  —  Bowles  v.  Hoard,  71  Mich.  150. 
Texas.  —  Fort  v.  Powell,  59  Tex.  321;  Moer- 
lein  v.  Scottish  Mortg.,  etc.,  Co.,  9  Tex.  Civ. 
App.  415. 

And  see  supra,  this  section,  Doctrine  that 
Actual  Occupancy  Is  Necessary,  when  the  in- 
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In  California  residence  is  prima  facie  evidence  of  intention  to  dedicate  prem- 
ises to  the  purposes  of  a  homestead,  but  the  presumption  is  rebuttable  by 
facts  and  circumstances  aliunde.1  In  Texas,  however,  actual  occupancy  of 
land  as  a  residence  is  a  conclusive  designation  of  it  as  a  homestead  against 
which  no  declaration  of  the  parties  to  the  contrary  can  be  considered.2 

e.  Continuous  Occupancy.  —  Even  in  those  jurisdictions  in  which  prem- 
ises do  not  become  impressed  with  the  legal  character  of  a  homestead  until 
actual  occupation  as  a  family  residence,  they  need  not  necessarily  be  continu- 
ously occupied.  When  they  have  once  acquired  the  character  of  a  homestead 
by  occupancy,  temporary  absence,  animo  revertendi,  will  not  constitute  an 
abandonment  so  as  to  deprive  them  of  such  character.3  It  is  otherwise,  how- 
ever, if  they  are  abandoned  without  any  intention  of  returning  and  reoccupy- 
ing  them  as  a  home.4 

/.  Time  of  Occupancy.  —  The  rule  varies  in  the  different  states  as  to  the 
time  at  which  occupancy  of  premises  must  commence  in  order  that  they  may 
be  exempt  as  against  a  particular  debt.  In  some  states  premises  need  not  be 
occupied  as  a  homestead  at  the  time  when  a  debt  is  contracted,  but  it  is  suffi- 
cient if  they  are  occupied  before  it  is  sought  to  subject  them  to  liability  for 
the  debt  and  before  they  are  claimed  as  a  homestead.5  In  other  states  occu- 
pancy or  what  is  equivalent  to  occupancy  6  before  the  debt  is  contracted  is 
necessary.7  In  most  states,  though  not  in  all,  where  occupancy  is  required, 
if  a  judgment  is  docketed  and  becomes  a  lien  on  land  before  its  occupancy,  or 
if  an  execution  or  attachment  becomes  a  lien  before  occupancy,  subsequent 
occupancy  cannot  defeat  the  lien.8  This  question  will  be  further  treated  in  a 
subsequent  section.9 


sufficiency  of  a  merely  pretended  occupancy 
is  shown. 

Occupancy  Daring  Harvest  Only  is  not  suffi- 
cient.   Tiller  v.  Bass,  57  Ark.  179. 

Sleeping  on  Premises  for  a  Few  Nights  to  Avoid 
Lapse  of  Insurance  thereon  does  not  warrant  a 
finding  of  occupancy  as  a  homestead.  Moer- 
lein  v.  Scottish  Mortg.,  etc.,  Co.,  9  Tex.  Civ. 
App.  415. 

1.  Residence  as  Evidence  of  Intention. —  Holden 
v.  Pinney,  6  Cal.  234;  Moss  v.  Warner,  10  Cal. 
296;  Brooks  'ii.  Hyde,  37  Cal.  366. 

Iowa.  —  Failure  to  Have  Premises  Platted  does 
not  affect  the  right  to  claim  them  as  a  home- 
stead where  they  are  actually  occupied  for  the 
purposes  of  a  home.  Schldrb  v.  Holderbaum, 
80  Iowa  394. 

The  Fact  that  the  Occupancy  Includes  Premises 
in  Addition  to  the  Homestead  does  not  show  that 
the  occupation  is  not  intended  to  be  for  the 
purposes  of  a  homestead.  Schlarb  v,  Holder- 
baum, 80  Iowa  394. 

South  Dakota  —  Testimony  as  to  Intent.  —  A 
person  may  testify  that  in  occupying  premises 
he  intended  to  occupy  them  as  his  homestead. 
Clark  v.  Evans,  6  S.  Dak.  244. 

2.  Occupancy  Conclusive  in  Texas. —  Little  v. 
Baker,  (Tex.  1889)  11  S.  W.  Rep.  549;  Kemp- 
ner  v.  Comer,  73  Tex.  196;  Mcdlenka  v. 
Downing,  59  Tex.  32:  Ruhl  v.  Kauffman,  65 
Tex.  723;  Pcllat  v.  Decker,  72  Tex.  578; 
Jacobs  v.  Hawkins,  63  Tex.  1. 

3.  Occupancy  Need  Not  Be  Continuous  —  Illinois. 
—  Walters  v.  People,  21  III.  178;  Hagerty  v. 
Hagerty,  149  III.  055. 

Mississippi. — Campbell  v.  Adair,  45  Miss. 
170;  Pennington  v.  Seal,  49  Miss.  518;  Hand 
r.  Winn,  52  Miss.  784. 

Texas.  —  Parr  v.  Ncwby,  73  Tex.  468;  Ingle 
V,  Lea,  70  Tex.  609. 
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In  California  a  temporary  absence  of  several 
months  which  includes  the  time  of  filing  the 
declaration  of  homestead  has  been  held  fatal. 
Maloney  v.  Hefer,  (Cal.  1887)  15  Pac.  Rep.  763. 
See  supra,  this  section,  2.  />.  note. 

See  infra,  this  title.  Waiver,  Forfeiture, 
Abandonment,  and  Estoppel. 

4.  Hill  v.  Franklin,  54  Miss.  632;  Denis  v. 
Gayle,  40  La.  Ann.  286.  See  infra,  this  title. 
Waiver,  Forfeiture,  Abandonment,  and  Kstoppel. 

5.  Time  of  Commencement  of  Occupancy.  —  See 
Letchford  v.  Cary,  52  Miss.  791;  Jones  v. 
Hart,  62  Miss.  13;  Finnegan  v.  Prindeville,  83 
Mo.  517;  Macmanus  v.  Campbell,  37  Tex.  267; 
Stone  v.  Darnell,  20  Tex.  11. 

6.  Webb  v.  Hollenbeck,  48  III.  App.  514; 
Kingman  v.  O'Callaghan,  4  S.  Dak.  628; 
Ellerman  v.  Wurz,  (Tex.  1890)  14  S.  W.  Rep. 
333.  See  supra,  this  section,  Doctrine  that  In- 
tention to  Occupy  May  Suffice. 

7.  See  Elston  v.  Robinson,  23  Iowa  208. 

8.  umtcd  States.  —  Freeman  v.  Stewart,  5 
Biss.  (U.  S.)  19. 

Arkansas.  —  Reynolds  v.  Tenant,  51  Ark.  84; 
Tillar  v.  Bass,  57  Ark.  179.  * 

Kansas.  —  Ingels  v.  Ingels,  50  Kan.  755. 

Michigan.  —  Avery  v.  Stephens,  48  Mich. 
246. 

Minnesota.  —  Kelly  v.  Dill,  23  Minn.  435. 
A/issouri.  —  Jackson    v.    Bowles,   67  Mo. 
609. 

New  Hampshire.  —  Austin  v.  Stanley,  46  N. 
H.  51. 

Wisconsin.  —  Upman  v.  Second  Ward  Bank, 
15  Wis.  449. 

Compart  Irwin  v.  Lewis,  50  Miss.  363;  Stone 
v.  Darnell,  20  Tex.  11;  Macmanus  v.  Camp- 
bell, 37  Tex.  267. 

9.  See  infra,  this  title,  Liabilities  as  Against 
Which  Homestead  May  lie  Claimed. 
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<*•.  Occupancy  by  Family. 


In  some  states  the  statute  in  express  terms 
requires  the  land  claimed  as  a  homestead  to  be  occupied  as  a  residence  "  by 
the  family  "  of  the  owner,  or  as  a  "  family  residence,"  and  occupation  by  the 
husband  and  father  alone,  without  any  intention  to  have  the  family  reside 
thereon,  is  not  enough.1  In  other  state.s  actual  occupation  by  the  family  of 
the  debtor  is  not  required.2  And  generally,  if  land  is  occupied,  or  in  some 
states  intended,  as  a  home  for  the  family,  temporary  separation  or  absence  of 
the  family  will  not  take  away  its  homestead  character.3  Occupation  by  wife 
and  family  in  the  absence  of  the  husband  is  equivalent  to  occupation  by 
husband.'1 

Joint  Occupancy.  —  A  homestead  cannot  be  occupied  jointly  by  two 
persons  so  that  both  shall  have  estates  of  homestead  therein.5 

4.  Use  for  Other  Purposes  than  as  Residence  —  a.  In  General.  —  As  has 
been  shown  in  the  preceding  paragraphs,  the  homestead  laws  in  most  states 
expressly  or  impliedly  require  that  premises,  to  be  exempt  as  a  homestead, 
shall  be  occupied  and  used  as  a  residence,®  and  where  this  is  the  case  it  is  clear 
that  a  debtor  cannot  claim  as  his  homestead  premises  used  by  him  solely  as  a 
place  of  business,  as  a  store,  a  hotel,  a  mill,  etc.,  and  it  can  make  no  difference 
that  he  has  no  other  property,  and  lives  in  a  rented  house.7 

b.  Premises  Leased  to  Others.  —  Nor  do  the  exemption  laws  protect 
premises  which  are  not  used  nor  intended  to  be  used  by  the  debtor  as  a  resi- 
dence, but  which  are  leased  to  others,  and  used  merely  as  a  source  of  revenue, 
occupancy  by  a  tenant  not  being  such  occupancy  as  is  contemplated  and 
required.8 


1.  Occupancy  by  Family  —  Arkansas.  —  In 
Tillar  v.  Bass,  57  Ark.  179,  it  was  held  thai 
keeping  cooking  utensils  and  a  bed  and  the 
occasional  sleeping  by  the  husband  in  a  house 
on  land  claimed  as  exempt  was  not  sufficient 
to  create  a  homestead,  where  the  family  lived 
elsewhere. 

California  —  Cary  v.  Tice,  6  Cal.  625.  And 
see  Rix  v.  McHenry,  7  Cal.  89;  Benson  v. 
Aitken,  17  Cal.  163. 

Kansas.  —  Dobson  v.  Shoup,  3  Kan.  App. 
468;  Farlin  v.  Sook,  26  Kan.  397;  Koons  v. 
Rittenhause,  28  Kan.  359;  Osborn  v.  Strachan, 
32  Kan.  52. 

Texas.  —  Here  the  statute  provides  that 
"  the  homestead  of  a  family  "  shall  be  pro- 
tected, and  requires  it  to  be  used  for  purposes 
of  a  home,  and  it  is  held  that  land  is  not  ex- 
empt as  a  homestead  unless  it  is  used  as  a 
family  home.  Moore  v.  Owsley,  37  Tex.  603; 
Davis  v.  Cuthbertson,  (Tex.  Civ.  App.  1898) 
45  S.  W.  Rep.  426. 

2.  Thus  in  Iowa  assent  of  the  wife  to  the 
action  of  the  husband  in  fixing  the  homestead 
is  not  essential.  If  he  adopts  it  as  his  home, 
the  absence  of  his  wife  will  not  make  it  any 
the  less  his  homestead.  Williams  v.  Swetland, 
10  Iowa  51. 

3.  Temporary  Separation  of  Family.  —  See 
Johnston  v.  Turner,  29  Ark.  280:  Crenshaw  v. 
Bray,  (Tex.  Civ.  App.  1899)  5°  S»  W.  Rep.  623. 

Permanent  Separation  of  Family.  —  As  was 
shown  in  a  previous  section,  in  some  states, 
though  not  in  all,  when  premises  have  once 
acquired  the  character  of  a  homestead,  even 
the  permanent  separation  of  the  family,  by 
death  or  removal  of  the  members,  will  not  de- 
prive them  of  their  homestead  character. 
Johnston  v.  Turner,  29  Ark.  280;  Stanley  v. 
Snyder,  43  Ark.  429.  See  supra,  this  title. 
Persons  Entitled  to  Benefit  of  Homestead Exemp- 
tion. 


582 


4.  Occupation  by  Wife  and  Family  in  Husband's 
Absence. —  Bartholomew  v.  West,  2  Dill.  (U. 
S.)  290,  2  Fed.  Cas.  No.  1,071. 

5.  Joint  Occupancy.  —  Kyle  v.  Wills,  166  111. 
501;  Brokaw  v.  Ogle,  170  111.  115;  Cornish  v. 
Frees,  74  Wis.  490. 

6.  Use  for  Other  Purposes  than  as  Residence.  — 
See  supra,  this  section,  Necessity  for  Occupancy 
in  General. 

7.  Premises  Used  Solely  for  Business  Purposes  — 

Alabama.  —  Turner  v.  Turner,  107  Ala.  465,  54 
Am.  St.  Rep.  no. 

Illinois.  —  See  Reinbach  v.  Walter,  27  111. 

393- 

Texas.  —  Stanley  v.  Greenwood,  24  Tex.  224, 
76  Am.  Dec.  106;  Iken  v.  Olenick.  42  Tex.  198; 
Steves  v.  Whitaker,  (Tex.  Civ.  App.  1897)  38 
S.  W.  Rep.  1026. 

Wisconsin.  —  Casselman  v.  Packard,  16  Wis. 
114,  82  Am.  Dec.  710;  Green  v.  Pierce,  60  Wis. 
372. 

And  see  Moore  v.  Phillips,  7  Ky.  L.  Rep. 
221. 

A  Law  Office,  used  only  as  an  office,  is  not 
exempt  as  a  homestead.  Stanley  v.  Green- 
wood. 24  Tex.  224,  76  Am.  Dec.  106. 

8.  Premises  Not  Used  as  Home,  but  Leased  to 
Others  —  Alabama.  —  Kaster  v.  McWilliams, 
41  Ala.  302. 

California.  —  Crowey  v.  Crowey,  71  Cal.  300. 

Illinois.  —  Titman  v.  Moore,  43  111.  169. 

Iowa.  —  Kurz  v.  Brusch,  13  Iowa  371,  Si 
Am.  Dec.  435. 

Kentucky.  —  Tohermes  v.  Beiser,  93  Ky.  415. 

Michigan.  —  Evans  v.  Caiman,  92  Mich.  427, 
31  Am.  St.  Rep.  606. 

New  Hampshire.  —  Hoitt  v.  Webb,  36  N.  H. 
158. 

South  Carolina.  —  Harrell  v.  Kea,  37  S.  Car. 

369. 

Texas.  —  Charles  v.  Chaney,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  169;  Hendrick  v.  Hen- 
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c.  Use  in  Part  for  Other  Purposes  —  (i)  In  General.  —  If  premises, 
however,  are  in  fact  used  by  the  owner  as  a  residence  for  himself  and  his 
family,  the  right  to  claim  them  as  a  homestead  is  not  necessarily  defeated  by 
the  fact  that  they  are  not  all  required  for  such  purpose,  and  that  they  are  partly 
used  for  other  purposes.1  As  a  rule,  where  the  constitution  or  statute 
exempts  a  certain  quantity  of  land  owned  and  occupied  by  a  debtor,  the  whole 
quantity  is  exempt  if  occupied  as  the  residence  of  the  debtor  and  his  family, 
without  regard  to  the  use  to  which  he  may  put  the  land  or  the  business  he 
may  pursue  thereon.3 

(2)  Use  in  Part  for  Business.  —  In  most  states,  therefore,  the  fact  that  the 
residence  of  a  debtor  is  also  used  in  part  as  his  place  of  business  does  not  pre- 
vent the  whole  of  it  from  being  exempt  as  his  homestead.3 

Office,  Shop,  or  store.  —  Thus,  if  a  building  claimed  as  a  homestead  is  in  fact 
used  as  the  owner's  family  residence,  the  entire  building  is  exempt,  though 
one  of  the  rooms,  or  even  an  entire  floor,  may  be  used  as  an  office,  shop,  or 
store.4 

Hotels  and  Lodging  Houses.  —  And  according  to  the  better  opinion,  premises 
which  are  used  by  the  owner  for  the  purposes  of  a  hotel  or  lodging  house  are 
exempt  as  his  homestead,  where  he  also  resides  there  with  his  family.5 


drick,  13  Tex.  Civ.  App.  49;  Waggener  v. 
Haskell,  13  Tex.  Civ.  App.  630;  Henry  v. 
Corpus  Christi  Nat.  Bank,  (Tex.  Civ.  App. 
1898)44.  S.  W.  Rep.  568;  McDonald  v.  Ortiz, 
(Tex.  Civ.  App.  1899)  50  S.  \V  Rep.  478. 

Wisconsin.  —  Casselman  v.  Packard,  16  Wis. 
114,  82  Am.  Dec.  710;  Schoffen  v.  Landauer, 
60  Wis.  334. 

Lease  of  Part.  —  See  infra,  ihis  subdivision. 
Use  in  Pari  for  Other  Purposes — Lease  of  Part. 

1.  Use  of  Homestead  in  Part  for  Other  Purposes. 
—  Morris  v.  Kidd,  28  Ark.  485;  Phelps  v. 
Rooney,  9  Wis.  70,  76  Am.  Dec.  244;  and  cases 
more  specifically  referred  to  in  the  notes  fol- 
lowing. 

2.  McDougall  v.  Meginniss,  21  Fla.  362; 
Clark  v.  Shannon,  1  Nev.  568;  Smith  v.  Stew- 
art, 13  Nev.  65;  Binzel  v.  Grogan,  67  Wis.  147. 

In  Minnesota  the  statute  exempts  as  a  home- 
stead a  quantity  of  land  in  a  city,  not  exceed- 
ing one  lot,  without  regard  to  the  uses  to 
which  it  may  be  put,  provided  only  it  is  the 
dwelling  of  the  claimant.  Jacoby  v.  Parkland 
Distilling  Co.,  41  Minn.  227. 

3.  Homestead  May  Be  Used  in  Part  for  Business 
Purposes  —  United  States.  —  In  re  Tertelling,  2 
Dill.  (U.  S.)  339.  23  Fed.  C*as.  No.  13,842. 

Arkansas.  —  Klenk  v.  Knoblc,  37  Ark.  298; 
Norris  v.  Kidd,  28  Ark.  485. 

California.  —  Gregg  v.  Bostwick,  33  Cal.  220, 
91  Am.  Dec.  637;  Matter  of  Delaney,  37  Cal. 
176;  Heathman  v.  Holmes,  94  Cal.  291;  Mat- 
ter of  Ogburn,  105  Ca).  95. 

Florida.  —  McDougall  v.  Meginniss,  21  Fla. 
362. 

Idaho.  —  Kiesel  v.  Clemens,  (Idaho  1899)  56 
Pac.  Rep.  84. 

Illinois.  —  Stevens  v.  Ilollingsworth,  74  111. 
202. 

Iowa.  —  Wright  v.  Ditzler,  54  Iowa  620; 
Smith  v.  Quiggans,  65  Iowa  637;  Gronewcg 
v.  Beck,  93  Iowa  717.  Compare  Rhodes  v. 
McCormack,  4  Iowa  368,  68  Am.  Dec.  063; 
Johnson  v.  Moscr,  66  Iowa  536;  Arnold  v. 
Gotshall,  71  Iowa  572;  McClure  v.  Branitf,  75 
Iowa  38. 

Kansas.  —  Rush  v.  Gordon,  38  Kan.  535; 


Hogan  v.  Manners,  23  Kan.  551,  33  Am.  Rep. 
199;  Bebb  r.  Crowe,  39  Kan.  342. 

Massachusetts.  —  Lazell  v.  Lazell,  8  Allen 
(Mass.)  575. 

Michigan. — Orr  v.  Shraft,  22  Mich.  260; 
Skinner  v.  Shannon,  44  Mich.  87,  38  Am.  Rep. 
232;  Stanton  v.  Hitchcock,  64  Mich.  328,  S 
Am.  St.  Rep.  821;  King  v.  Welborn,  83  Mich. 
195;  Lamont  v  Le  Fevre,  96  Mich.  175. 

Minnesota.  —  Kelly  v.  Baker,  10  Minn.  154. 
And  see  Jacoby  v.  Parkland  Distilling  Co.,  41 
Minn.  227. 

Mississippi.  —  Parisot  v.  Tucker,  65  Miss. 
439- 

Nebraska.  —  Corey  v.  Schuster,  44  Neb.  269. 
Oklahoma.  —  De  Ford  v.  Painter,  3  Okla.  80. 
Tennessee.  —  Flannegan  v.  Stifel,  3  Tenn. 
Ch.  465. 

Texas.  —  Hancock  v.  Morgan,  17  Tex.  582. 
Wisconsin.  —  Harriman  v.  Queen  Ins.  Co., 
49  Wis.  71;  Phelps  v.  Rooney,  9  Wis.  70,  76 
Am.  Dec.  244;  Prince  v.  Hake,  75  Wis.  638; 
Palmer  v.  Hawes,  80  Wis.  474. 

4.  Illustrations  —  Office,  Shop,  or  Store.— When 
property  was  used  as  a  residence,  the  fact  that 
the  wife  carried  on  a  retail  grocery  business 
in  a  certain  portion  thereof  was  held  not  to  de- 
prive the  premises  of  their  homestead  char- 
acter. Rush  v.  Gordon,  38  Kan.  535.  See 
also  Matter  of  Ogburn,  105  Cal.  95.  So  where 
a  part  of  the  building  was  used  by  the  debtor 
for  a  post  office  and  other  business  purposes. 
Orr  v.  Shraft,  22  Mich.  260.  So  likewise  where 
a  part  of  a  residence  was  used  as  a  saloon  by 
the  debtor.    Groneweg  v.  Beck,  93  Iowa  717. 

5.  Use  as  Hotel. —  Kiesel  v.  Clemens,  (Idaho 
1899)  56  Pac.  Rep.  84;  Cass  County  Bank  v. 
Weber,  83  Iowa  63,  32  Am.  St.  Rep.  288;  La- 
zell v.  Lazell,  8  Allen  (Mass.)  575,  King  v. 
Welborn,  83  Mich.  195;  Lamont  v.  Le  Fevre, 
96  Mich.  175;  Harriman  v.  Queen  Ins.  Co., 
49  Wis.  71.  And  see  Schoffen  v.  Landauer,  60 
Wis.  334;  Binzel  v.  Grogan,  67  Wis.  147. 
But  sec  decisions  to  the  contrary  in  the  note 
following. 

A  debtor  who  owns  a  building  on  land 
which  he  occupies  under  a  lease  providing  that 
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Primary  and  Chief  Use.  —  In  some  states  the  doctrine  that  premises  used  both 
as  a  residence  and  as  a  place  of  business  are  all  exempt  is  not  recognized  to 
the  full  extent,  but  it  is  held  that  a  place  used  primarily  and  chiefly  as  a 
place  of  business  cannot  be  claimed  as  a  homestead,  though  also  used  inci- 
dentally as  the  place  of  residence  of  the  debtor  and  his  family.1 

Premises  Not  Susceptible  of  Being  a  Dwelling  House  cannot  be  exempt  as  a  home- 
stead. Thus  a  building  constructed  and  intended  solely  as  a  store  or  business 
block  cannot  be  held  as  a  homestead  merely  because  the  owner  moves  into  it 
and  lives  there  with  his  family.2 

(3)  Lease  of  Part. — If  a  building  is  used  by  a  debtor  as  his  family  residence 
it  may  be  his  homestead,  and  exempt  as  such,  notwithstanding  a  part  of  it 
may  be  leased  to  others  for  residence  or  business  purposes.3  But  in  some 
states,  though  not  in  all,  where  there  are  two  or  more  houses  on  land  owned 
by  a  debtor,  and  he  resides  in  one  and  leases  the  others,  he  can  acquire  a 
homestead  in  that  part  of  the  land  only  on  which  the  house  in  which  he 
resides  is  situated.4  And  generally  where  a  debtor  resides  on  one  tract  or  lot 
of  land,  and  owns  another  lot  or  tract  which  he  has  leased,  he  cannot  claim 
the  latter  as  a  part  of  the  homestead,  even  though  it  may  adjoin.5 


the  land  shall  be  used  and  occupied  exclu- 
sively as  a  site  for  a  hotel,  and  who  resides  in 
such  building  vvilh  his  family  under  the  tacit 
consent  of  his  lessor,  has  no  homestead  there- 
in.   Green  :'.  Pierce,  60  Wis.  372. 

Lodging  House.  —  In  Nevada  a  house  in 
which  the  owner  and  his  family  resided  was 
held  exempt  though  it  was  suitable  for  and 
used  as  a  lodging  house.  Goldman  v.  Clark, 
1  Nev.  607. 

1.  Primary  and  Chief  Use  as  Place  of  Business. 

—  Garrett  v.  Jones,  95  Ala.  96;  Turner  v. 
Turner,  107  Ala.  465,  54  Am.  St.  Rep.  110;  Bell 
v.  Anniston  Hardware  Co.,  114  Ala.  341 ;  Mat- 
ter of  Delaney,  37  Cal.  179;  Matter  of  Noah, 
73  Cal.  592,  2  Am.  St.  Rep.  834;  Maloney  v. 
Hefer,  75  Cal.  424,  7  Am.  S:.  Rep.  180;  Mc- 
Dowell v.  His  Creditors,  103  Cal.  264,  42  Am. 
Si.  Rep.  114.  Compare  Heathman  v.  Holmes, 
94  Cal.  291. 

Where  only  part  of  a  tract  of  land  described 
in  a  declaration  of  homestead  was  used  as  a 
residence  and  for  purposes  connected  with  the 
residence,  and  the  rest  was  used  principally 
for  the  business  of  general  blacksmithing  and 
wagon  making,  it  was  held  that  the  latter  por- 
tion formed  no  part  of  the  homestead.  Mat- 
ter of  Allen,  78  Cal.  293. 

Use  as  Hotel.  —  Both  in  Alabama  and  in  Cali- 
fornia it  has  been  held,  contrary  to  the  de- 
cisions referred  to  in  the  note  preceding  that  a 
debtor  cannot  claim  as  his  homestead  premises 
used  primarily  and  chiefly  as  a  hotel,  though 
he  lives  there  with  his  family  as  an  incident 
to  his  business.  Turner  v.  Turner,  107  Ala. 
465,  54  Am.  St.  Rep.  no;  Laughlin  v.  Wright, 
63  Cal.  113;  McDowell  v.  His  Creditors,  103 
Cal.  264,  42  Am.  St.  Rep.  114.  But  see  Ackley 
v.  Chamberlain,  16  Cal.  181,  76  Am.  Dec.  516. 

Pasturing  Cattle  of  others,  where  there  is 
surplus  pasturage,  does  not  prevent  a  farm 
being  selected  as  a  homestead.  Kennedy  v. 
Gloster,  98  Cal.  143. 

2.  Stores  and  Business  Blocks.  —  It  was  so  held 
by  Judge  Hopkins  in  In  re  Lammer,  7  Biss. 
(U.  S.)  269,  under  the  Wisconsiti  statute  ex- 
empting a  lot  in  a  village  or  city  and  the 
"  dwelling  house  thereon."    See  also  Garrett 


v.  Jones,  95  Ala.  96;  Bell  v.  Anniston  Hard- 
ware Co.,  114  Ala.  341. 

3.  Lease  of  Part  of  Premises  —  A  rkansas.  — 
Klenk  v.  Knoble,  37  Ark.  298. 

Illinois.  —  Conklin  v.  Foster,  57  111.  104. 
Kansas.  —  Bebb   v.    Crowe,  39   Kan.  342; 
Layson  v.  Grange,  48  Kan.  440;  Milford  Sav. 
Bank  v.  Ayers,  48  Kan.  602.    See  Upton  v. 
Coxen,  60  Kan.  1. 

Massachusetts.  —  Mercier  v.  Chace.  11  Allen 
(Mass  )  194;  Pratt  v.  Pratt,  161  Mass.  276. 

Mississippi.  —  Colbert  v.  Henley,  64  Miss. 
374- 

Oklahoma.  —  De  Ford  v.  Painter,  3  Okla.  So. 
Tennessee.  —  Flannegan  v.   Stifel,  3  Tenn. 
Ch.  465. 

Texas.  —  Forsgard  v.  Ford,  87  Tex.  185; 
Bailey  v.  Bauknight,  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  56;  Tenney  v.  Wessell,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  436.  And  see  Storrie 
v.  Woessner,  (Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  837. 

Wisconsin.  —  Phelps  v.  Rooney,  9  Wis.  70, 
76  Am.  Dec.  244;  Hoffman  v.  Junk,  51  Wis. 

613. 

See  also  Heathman  v.  Holmes,  94  Cal.  291. 
Decisions  to  the  Contrary.  —  In  Iowa  it  is  held 
that  where  the  upper  story  or  stories  of  a 
building  in  a  city  are  used  by  the  owner  as  a 
home,  and  the  first  story  is  rented  for  the  pur- 
poses of  a  slore,  the  latter  portion  may  be  sold 
on  execution,  while  the  former  will  be  exempt. 
Rhodes  v.  McCormack,  4  Iowa  368,  68  Am. 
Dec.  663;  Mayfield  v.  Maasden,  59  Iowa 
517- 

4.  Separate  Buildings  Leased  to  Others.  —  See 

infra,  this  section,  Appurtenances  and  Improve- 
ments —  Buildings  Not  Used  for  Homestead 
Purposes. 

A  Double  House  Intended  for  Two  Families, 

there  being  no  connection  between  the  parts 
and  each  having  a  separate  entrance,  cannot 
be  set  off  to  the  owner,  who  occupies  only  one 
part,  as  his  homestead.  Homestead  rights 
extend  only  to  the  part  actually  occupied. 
Tiernan  v.  Creditors,  62  Cal.  286. 

5.  Adjoining  Tracts  or  Lots  Leased  to  Others.  — 
See  infra,  this  section,  Adjoining  Lots  or  Tracts. 
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5.  Failure  to  Use  Entire  Tract.  —  So  long  as  an  entire  tract  of  land  not 
exceeding  the  quantity  exempted  by  the  statute  is  claimed  as  a  homestead, 
and  is  not  devoted  to  a  purpose  inconsistent  with  its  use  as  a  homestead,  the 
whole  tract  is  exempt,  whether  every  portion  of  it  is  used  or  not.1 

6.  Adjoining  Lots  or  Tracts  —  a.  In  General.  —  The  homestead  of  a  debtor 
is  not  necessarily  limited  to  the  land  on  which  the  dwelling  house  is  situated. 
In  the  absence  of  express  provision  to  the  contrary,  it  embraces  adjoining 
land  used  in  connection  with  the  dwelling  house  for  homestead  purposes, 
whether  it  be  an  entire  farm  in  the  country  or  a  lot  or  several  lots  in  a  city, 
provided  the  whole  does  not  exceed  the  quantity  and  value  fixed  by  the 
statute.2  But  of  course  adjoining  land  cannot  be  claimed  as  a  part  of  the 
homestead  where,  if  it  were  included,  the  whole  would  exceed  the  statutory 
quantity  or  value.3 

Residence  on  Leased  Land.  —  A  debtor  who  lives  on  leased  land  and  owns  adjoin- 
ing land  which  he  uses  in  connection  with  his  home  and  for  homestead  pur- 
poses may  claim  such  land  as  his  homestead.4 

Husband  and  Wife.  —  Where  husband  and  wife  reside  upon  land  belonging  to 
the  wife,  but  the  husband  owns  an  adjoining  tract,  and  the  whole  is  used  and 
cultivated  as  one  farm,  the  husband  is  entitled  to  a  homestead  exemption  in 
his  land.5 

b.  Use  in  Connection  with  Homestead.  —  Generally,  in  order  that  a 
lot  or  tract  of  land  adjoining  that  upon  which  the  dwelling  house  is  situated 
may  be  claimed  as  a  part  of  the  homestead,  it  must  be  used  for  homestead 
purposes.6    In  some  states,  however,  the  statute  exempts  a  certain  quantity 


1.  Entire  Tract  Need  Not  Be  Used.  —  Morrissey 
v.  Donahue,  32  Kan.  646. 

The  sale  of  a  part  of  a  tract  does  not  affect 
homestead  rights  in  the  remainder,  the  dwell- 
ing being  retained  and  the  family  residing 
there.    Creath  v.  Dale,  84  Mo.  349. 

2.  Homestead  Embraces  Adjoining  Tracts  or  Lots 
—  United  States.  —  Greeley  v.  Scott,  2  Woods 
(U.  S.)  657;  Dakota  Bldg.,  etc.,  Assoc.  v. 
Logan,  66  Fed.  Rep.  827,  30  U.  S.  App.  163. 

Alabama.  — Tyler  v.  Jewett,  82  Ala.  93. 

Arkansas.  —  Clements  v.  Crawford  County 
Bank,  64  Ark.  7;  Tuinlinson  v.  Swinney,  22 
Ark.  400,  76  Am.  Dec.  432;  McCloy  v.  Arnett, 
47  Ar*.  445. 

California.  —  McDonald  v.  Badger,  23  Cal. 
393.  83  Am.  Dec.  123;  Gregg  v.  Bostwick,  33 
Cal.  227,  91  Am.  Dec.  637;  Englebrccht  v. 
Shade,  47  Cal.  627 ;  Kennedy  v.  Gloster,  93  Cal. 
143;  Arendt  v.  Mace,  76  Cal.  315,  9  Am.  St. 
Rep.  207;  Skinner  v.  Hall,  69  Cal.  195;  Matter 
of  Allen,  78  Cal.  293. 

Illinois. —  Boyd  v.  Fullerton,  125  III.  437; 
Reinbach  v.  Walter,  27  111.  393 ;  Sever  v.  Lyons, 
170  III.  395;  Raber  v.  Gund,  no  III.  581;  Wal- 
ters v.  People,  18  111.  194,  65  Am.  Dec.  730; 
Darby  v.  Dixon,  4  111.  App.  187. 

Iowa. —  Wright  v.  Ditzlcr,  54  Iowa  620. 

Kansas. — .'Dwelling-House  Ins.  Co.  v. 
Osborn,  1  Kan.  App.  197. 

Kentucky.  —  Franks  v.  Lucas,  14  Bush  (Ky.) 
395;  Slaughter  v.  Karn,  (Ky.  1893)  23  S.  W. 
Rep.  791;  Mason  v.  Columbia  Finance,  etc., 
Co.,  99  Ky.  117,  59  Am.  St.  Rep.  451. 

Michigan.  — Gciges  v.  Greincr,  68  Mich.  153. 

Mississippi. — Colbert  v.  Henley,  64  Miss. 
374;  Baldwin  v.  Tillcry,  62  Miss.  378;  Kin*;  v. 
Sturgcs.  56  Miss.  606;  Wiseman  v.  Parker,  73 
Miss.  378;  Hinds  v.  Morgan.  75  Miss.  509. 

Missouri.  —  Grimes  v.  Portman,  99  Mo.  229; 
Perkins  v.  Quigley,  62  Mo.  498. 


Nevada.  —  Clark  v.  Shannon,  1  Nev.  568; 
Smith  v.  Stewart,  13  Nev.  65. 

New  Hampshire.  —  Libbey  v.  Davis,  (N.  H. 
1895)  34  Atl.  Rep.  744. 

South  Carolina.  —  McClenaghan  v.  McEach- 
ern,  47  S.  Car.  446. 

Texas.  —  Pryor  v.  Stone,  19  Tex.  371,  70 
Am.  Dec.  341:  Ragland  v.  Rogers,  34  Tex. 
617;  Little  v.  Baker,  (Tex.  Civ.  App.  1894)  26 
S.  W.  Rep.  305 ;  Bailey  v.  Baukright,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  56;  Blum  v.  Wit- 
worth,  66  Tex.  350;  Luhn  v.  Stone,  65  Tex.  439; 
Effinger  v.  Cates,  6r  Tex.  590;  Medlenka  v. 
Downing,  50  Tex.  32;  Arto  v.  Maydole,  54 
Tex.  244;  Andrews  v.  Hagadon,  54  Tex.  571. 
And  see  Clements  v.  Lacy,  51  Tex.  150;  Jen- 
kins z.  Volz,  54  Tex.  639;  Brown  v.  McLennan, 
60  Tex.  43. 

That  Several  lots  in  a  City  may  be  claimed  as 
a  homestead,  under  the  limitations  stated  in 
the  text,  see  Boyd  v.  Fullerton,  125  111.  437; 
Geiges  v.  Greiner,  6S  Mich.  153;  Blum  v. 
Whitworth.  66  Tex.  350;  Milburn  Wagon  Co.  v. 
Kennedy,  75  Tex.  212. 

3.  Limitation  as  to  Quantity  or  Value.  —  Raber 
v.  Gund,  no  111.  581 ;  Hay  v.  Baugh,  77  111.  500; 
I li rs h field  v.  Brown,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  962.  See  infra,  this  section.  Limi- 
tations as  to  Value  and  Extent. 

4.  Residence  on  Leased  Premises  by  Owner  of 
Adjoining  Land.  —  Libbey  v.  Davis,  (N.  H. 
1^95)  34  Atl.  Rep.  744.  See  also  Hinds  v. 
Morgan.  75  Miss.  509;  King  v.  Sturgcs,  56 
Miss.  606. 

In  Kansas  there  is  a  decision  to  the  contrary. 
Hay  v.  Whilncy.  59  Kan.  771,  51  Pac.  Rep.  896. 

6.  Residence  on  Wifo's  Land.  —  Mason  v. 
Columbia  Finance,  etc.,  Co.,  99  Ky.  117,  59 
Am.  St.  Rep.  451. 

6.  Use  for  Homestead  Purposes —  California.  — 
Gregg  v.  Bostwick,  33  Cal.  220.  91  Am.  Dec. 
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of  land  without  regard  to  the  use  to  which  the  part  not  occupied  by  the  resi- 
dence is  put.1 

Particular  Uses.  —  A  tract  or  lot  is  used  for  homestead  purposes,  so  as  to  be 
exempt  .is  a  part  of  the  homestead,  where  it  is  used  for  the  purpose  of  a  gar- 
den by  the  family,2  for  furnishing  water  for  the  use  of  the  family,3  for  the 
purpose  of  drying  clothes,4  for  access  to  the  street,5  or  for  a  stable.6  The 
use  of  a  portion  of  an  urban  homestead  for  purposes  of  mere  convenience  and 
ornament,7  or  the  purchase  and  holding  of  a  tract  to  prevent  its  use  for  pur- 
poses detrimental  to  the  homestead,8  has  been  sanctioned. 

c.  Adjoining  Land  Leased  to  Others.  —  A  tract  adjoining  premises 
occupied  as  a  homestead,  but  leased  to  others  and  used  only  as  a  source  of 
revenue,  is  held  in  most  states  to  form  no  part  of  the  homestead,  and  not  to 
be  exempt.9 

7.  Separate  and  Detached  Parcels  of  Land — a.  In  General.  —  In  some 
states  it  is  held  that  the  exemption  laws  allow  a  debtor  to  claim,  in  addition 
to  the  particular  tract  or  lot  of  land  upon  which  his  dwelling  house  is  situated, 
separate  and  detached  parcels  or  lots,  so  long  as  the  statutory  limit  in  acreage 
and  value  is  not  exceeded,  provided  the  separate  and  detached  parcels  or  lots 
are  used  in  connection  with  the  home  place.10    In  other  states  this  is  not 

Illinois.  —  Tourville  v.  Pierson,  39  111.  446; 
Sever  v.  Lyons,  170  111.  395. 

Kansas.  —  Edwards  v.  Fry,  9  Kan.  417;  Ash- 
ton  v.  Ingle,  20  Kan.  670,  27  Am.  Rep.  197. 
Kentucky.  —  Tohermes  v.  Bersir,  93  Ky.  415. 
New  Hampshire.  —  Hoitt  v.  Webb,  36  N.  H. 
158. 

South  Carolina.  —  Harrell  v.  Kea,  37  S.  Car. 

369- 

Texas.  —  Charles  v.  Chaney,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  169;  Hendrick  v.  Hen- 
drick, 13  Tex.  Civ.  App.  49;  Waggener  v. 
Haskell,  13  Tex.  Civ.  App.  630;  Jones  v.  Lee, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  195. 
Compare  Baldeschweiler  v.  Ship,  (Tex.  Civ. 
App.  1899)  5°  S.  W.  Rep.  644. 

A  Lot  Leased  for  Cultivation  on  Shares  has 
been  held  within  this  principle.  Waggener  v. 
Haskell,  13  Tex.  Civ.  App.  630. 

10.  States  in  Which  Separate  and  Detached 
Parcels  May  Be  Claimed  —  United  States.  — 
Thebo  v.  Cain,  1  Tex.  L.  J.  92,  23  Fed.  Cas. 
No.  13,875  (under  the  Texas  statute).  But  see 
Equitable  Mortg.  Co.  v.  Lowry,  55  Fed.  Rep. 
165. 

Alabama. — Turner  v.  Turner,  107  Ala.  465, 
54  Am.  St.  Rep.  no;  Dicus  Hall,  83  Ala. 
159;  Jaffrey  v.  McGough,  88  Ala.  648;  Hodges 
v.  Winston,  95  Ala.  514,  36  Am.  St.  Rep.  241; 
Shubert  v.  Winston,  (Ala.  1892)  n  So.  Rep.  200. 
Compare  Garland  v.  Bostick,  118  Ala.  209. 
Iowa.  —  Reynolds  v.  Hull,  36  Iowa  394. 
Kentucky.  —  Nichols  v.  Sennitt,  4  Ky.  L. 
Rep.  889,'  5  Ky.  L.  Rep.  199;  Slaughter  v. 
Karn,  15  Ky.  L.  Rep.  429,  where  the  residence 
lot  and  the  other  lot  allowed  as  part  of  the 
homestead  were  connected  by  a  passway  one 
hundred  and  fifty  yards  in  length.  See  also 
Ross  v.  Sweeny,  12  Ky.  L.  Rep.  816. 

Mississippi.  —  Ackers.  Trueland,  56  Miss.  30. 
Missouri.  —  Perkins  v.  Quigley,  62  Mo.  49S. 
New  Hampshire.  —  Buxton  v.  Dearborn,  46 
N.  H.  43. 

North  Carolina.  —  Martin  v.  Hughes,  67  N. 
Car.  293;  Mayho  v.  Cotton,  69  N.  Car.  289; 
Flora  v.  Robbins,  93  N.  Car.  38. 

Pennsylvania.  —  Hunsecker's  Estate,  19  Pa. 
Co.  Ct.  14,  6  Pa.  Dist.  202. 
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637;  Arendt  v.  Mace,  76  Cal.  315,  9  Am.  St. 
Rep.  207;  Englebrecht  v.  Shade,  47  Cal.  627. 

Iowa.  — Groneweg  v.  Beck,  93  Iowa  717. 

New  Hampshire.  —  Libbey  v.  Davis,  (N.  H. 
1895)  34  Atl.  Rep.  744. 

Texas.  —  Methery  v.  Walker,  17  Tex.  593; 
Andrews  v.  Hagadon,  54  Tex.  571;  Arto  v. 
Maydole,  54  Tex.  244;  Medlenka  v.  Downing, 
59  Tex.  32;  Effinger  v.  Cates,  61  Tex.  590; 
Blum  v.  Whitworth,  66  Tex.  350;  Axerz>.  Bas- 
sett,  63  Tex.  545;  Martin  Clothing  Co.  v.  Hen- 
ly,  83  Tex.  592;  Jones  v.  Lee,  (Tex.  Civ.  App. 
1897)41  S.  W.  Rep.  195;  Steves  v.  Whitaker, 
(Tex.  Civ.  App.  1897)  38  S.  W.  Rep.  1026; 
Oppenheimer  v.  Fritter,  79  Tex.  99.  See  also 
Blum  v.  Rogers,  78  Tex.  530. 

1.  Statutes  Containing  No  Restriction  as  to  Use. 
—  See  McDougall  v.  Meginniss,  21  Fla.  362; 
Clark  v.  Shannon,  1  Nev.  568;  Smith  v.  Stew- 
art, 13  Nev.  65;  Binzel  v.  Grogan,  67  Wis.  147. 

2.  Particular  Uses  —  Garden. — Arendt  v.  Mace, 
76  Cal.  315,  9  Am.  St.  Rep.  207,  where  it  was 
held  also  that  the  homestead  claim  is  not  de- 
feated by  temporary  failure  tocultivate. 

It  has  been  held,  however,  that  there  must 
be  proof  that  the  garden  products  were  for 
home  use.  Sieves  v.  Whitaker,  (Tex.  Civ. 
App.  1897)  38  S.  W.  Rep.  1026. 

3.  Use  for  Furnishing  Water.  —  Arendt  v. 
Mace,  76  Cal.  315,  9  Am.  St.  Rep.  207. 

4.  Use  for  Drying  Clothes.  —  Englebrecht  v. 
Shade,  47  Cal.  627. 

5.  Use  for  Access  to  Street.  —  Englebrecht  v. 
Shade,  47  Cal.  627.  And  see  Arto  v.  Maydole, 
54  Tex.  244. 

6.  Use  for  Stable. —  Blum  v.  Whitworth,  66 
Tex.  350. 

7.  Convenience,    Pleasure,    and    Ornament.  — 

Medlenka  v.  Downing,  59  Tex.  32;  Arto  v. 
Maydole,  54  Tex.  244. 

8.  May  Hold  Adjoining  Land  to  Prevent  Detri- 
mental Use.  —  Little  v.  Baker,  (Tex.  1889)  ir  S. 
W.  Rep.  549. 

9.  Adjoining  Tract  Leased  to  Others  Held  Not 
Exempt — United  States.  —  Greeley  v.  Scott,  2 
Woods  (U.  S.)  657. 

Alabama.  —  Turner  v.  Turner,  107  Ala.  465, 
54  Am.  St.  Rep.  1 10. 
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allowed,  even  though  the  detached  parcel  of  land  is  used  in  connection  with 
the  home  place,  and  though  it  may  be  convenient  for  the  procurement  of  fuel 
and  other  articles  essential  to  the  use  and  enjoyment  of  the  tract  on  which  the 
dwelling  is  situated.1  This  difference  in  the  law  is  due  to  a  great  extent  to  a 
difference  in  the  language  of  the  statutes,  but  not  entirely  so.  Some  of  the 
courts  have  differed  in  construing  statutes  which  are  substantially  the  same. 

Parcels  of  Land  Cornering  on  Each  Other.  —  Under  a  statute  exempting  a  home- 
stead "  consisting  of  any  quantity  of  land  not  exceeding  eighty  acres,  and  the 
•dwelling  house  thereon  and  its  appurtenances,"  it  has  been  held  that  a  tract 
loi  land  cornering  on  the  tract  on  which  the  dwelling  house  was  situated,  and 
(which  was  cultivated  by  the  debtor,  could  not  be  claimed  as  a  part  of  the 
homestead. *    In  Arkansas  there  is  a  decision  to  the  contrary.3 

b.  What  Constitutes  Separation  of  Tracts.  —  The  fact  that  a  tract 
of  land  is  divided  into  separate  lots  or  parcels  by  a  highway,  street,  or  alley, 
which  constitutes  a  mere  easement  in  the  land,  leaving  the  title  to  the  fee 
unaffected,  does  not  divide  the  tract  into  separate  and  detached  parcels,  so  as 
to  prevent  the  whole  from  being  claimed  as  exempt.4 

Eaiiroads.  —  The  same  is  true  where  land  occupied  as  a  homestead  is  divided 
by  a  railroad  running  through  it.5 

Separation  by  a  stream  does  not  so  divide  land  as  to  make  separate  tracts  and 
prevent  the  homestead  from  including  the  land  on  both  sides.6 

Quarter-section  Lines  and  Fences.  —  The  same  is  true  of  quarter-section  lines  7 
and  of  fences.8 

Tennessee.  —  First  Nat.  Bank  v.  Meachem, 
(Tenn.  Ch.  1896)  36  S.  W.  Rep.  724;  Moses  v. 
Groner,  (Tenn.  Ch.  1896)  37  S.  W.  Rep.  1031. 
Compare  Ex  p.  Brien,  2  Tenn.  Ch.  33. 

Texas.  —  Hancock  v.  Morgan,  17  Tex.  583; 
Pryor  v.  Stone,  19  Tex.  371,  70  Am.  Dec.  341 ; 
George  v.  Watson,  19  Tex.  354;  Williams  v. 
Hall,  33  Tex.  212;  Ragland  v.  Rogers,  34  Tex. 
617;  Brooks  v.  Chatham,  57  Tex.  31;  Pridgen 
v.  Warn,  79  Tex.  588;  Axer  v.  Bassett,  63  Tex. 
545;  Jacobs  v.  Hawkins,  63  Tex.  1;  Morgan  v. 
Morgan,  1  Tex.  Unrep.  Cas.  400;  Waggenerz/. 
Haskell,  13  Tex.  Civ.  App.  630;  Liule  v.  Baker, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  305.  revers- 
ing (Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  143. 
Compare  Cullum  v.  Price,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  711. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381. 

Vermont.  —  Hastie  v.  Kelley,  57  Vt.  293; 
West  River  Bank  v.  Gale,  42  Vt.  27.  Compare 
True  v.  Morrill,  27  Vt.  672;  Mills  v.  Grant,  36 
Vt.  269,  decided  under  an  earlier  statute. 

1.  States  in  Which  Separate  and  Detached  Par- 
cels Cannot  Be  Claimed  —  Arkansas.  —  McCrosky 
v.  Walker,  55  Ark.  303.  Compare  Clements  v. 
Crawford  County  Bank,  64  Ark.  7. 

California.  —  See  Mailer  of  Liggct,  117  Cal. 
352,  59  Am.  St.  Rep.  190.  The  statute  in  Cal- 
ifornia expressly  defines  the  homestead  as 
consisting  of  "  the  dwelling  house  in  which 
the  claimant  resides  and  the  land  on  which  the 
same  is  situated."    Civ.  Code,  §  1237. 

Florida.  —  Brandies  v.  Perry,  39  Fla.  172. 

Illinois.  —  Walters  v.  People,  18  111.  194.65 
Am.  Dec.  730.  Sec  Hawley  v.  Simons,  (III. 
1887)  14  N.  E.  Rep.  7. 

Kansas.  —  Randal  v.  Elder,  12  Kan.  257; 
Linn  County  Bank  v.  Hopkins,  47  Kan.  580, 
27  Am.  St.  Rep.  309;  Allen  v.  Dodson,  39  Kan. 
220.  And  sec  Griswold  v.  Huffaker,  47  Kan. 
690,  48  Kan.  374;  Lenora  State  Bank  v.  Peak, 
3  Kan.  App.  69S,  58  Kan.  485. 

Massachusetts.  —  Adams  v.  Jenkins,  \(>  Gray 


(Mass.)  146.  Compare  Davis  v.  Wetherell,  13 
Allen  (Mass.)  60,  90  Am.  Dec.  177. 

Minnesota.  —  Kresin  v.  Mau,  15  Minn.  116. 
Wisconsin.  —  Bunker  v.  Locke,  15  Wis.  635; 
Hornby  v.  Sikes,  56  Wis.  382. 

2.  Parcels  of  Land  Cornering  on  Each  Other.  — 
Kresin  v.  Mau,  15  Minn.  116.  And  see  Linn 
County  Bank  v.  Hopkins,  47  Kan.  580,  27  Am. 
St.  Rep.  309. 

3.  Clements  v.  Crawford  County  Bank,  64 
Ark.  7. 

4.  Separation  by  Street.  Alley,  or  Highway  — 

California.  —  Matter  of  Delaney,  37  Cal.  176. 

Kansas.  —  Griswold  v.  Huffaker,  47  Kan. 
690,  48  Kan.  374.  There  was  a  dictum  to  the 
contrary  in  Randal  v.  Elder,  12  Kan.  257. 

Mississippi.  —  Acker  v.  Trueland,  56  Miss. 
30. 

Vermont.  —  West  River  Bank  v.  Gale,  42 
Vt.  27. 

Wisconsin.  —  Hornby  v.  Sikes,  56  Wis.  382; 
Binzcl  v.  Grogan,  67  Wis.  147. 

The  plaiting  of  a  rural  homestead  into  lots, 
the  streets  shown  on  the  plat  not  being  dedi- 
cated lo  the  public,  does  not  affect  the  owner's 
homestead  rights,  nor  docs  the  sale  of  some  of 
the  lots  affect  such  rights  in  the  remainder,  if 
the  contiguity  of  the  remainder  is  maintained. 
Phelps  v.  Norlhcrn  Trust  Co..  70  Minn.  546. 

5.  Separation  by  Railroad  and  Depot  Grounds.  — 
Parisot  v.  Tucker,  65  Miss.  439.  See  also 
Bunker  v.  Locke,  15  Wis.  635. 

This  is  true  where  the  grant  of  a  right  of 
way  to  a  railroad  company  is  in  part  an  abso- 
lute grant  and  in  part  the  creation  of  an  case- 
ment onlv.  Allen  v.  Dodson,  39  Kan.  220. 
Sec  also  Hornby  v.  Sikes,  56  VVis.  382. 

8.  Separation  by  Stream.  —  See  Bunker  v. 
Locke,  15  VVis.  635. 

7.  Quartor-section  Linos.  —  Darbv  "■.  Dixon,  4 
III.  App.  187. 

8.  Fences.  —  Little  v.  Baker,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  305. 
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c.  U  5E  i\  Connection  with  Homestead.  — In  those  states  in  which  a 
debtor  residing  on  one  tract  or  lot  of  land  as  his  home  may  claim  as  a  part  of 
his  homestead  a  detached  lot  or  tract,  it  is  generally  if  not  always  required, 
expressly  or  impliedly,  that  he  shall  use  such  separate  lot  or  tract  in  connection 
with  the  homestead.'  It  has  also  been  held  that  it  is  necessary  that  some  act 
shall  be  done  evincing  an  intention  to  use  the  detached  parcel  in  some  way  in 
connection  with  the  home  place  for  comfort,  convenience,  or  support  of  the 
family.  Mere  ownership  thereof,  coupled  with  an  intention  at  some  future 
time  to  use  the  detached  parcel,  is  not  sufficient.2 

J.  Lots  or  Tracts  Leased  to  Others.  —  Separate  and  detached  lots 
or  tracts  of  land  which  are  not  only  not  used  in  connection  with  the  home 
place,  but  are  leased  to  others,  cannot  be  claimed  as  parts  of  the  homestead.3 

8.  Appurtenances  and  Improvements  —  a.  In  General.  —  Unless  there  is 
some  express  restriction  to  the  contrary,  the  homestead  embraces  all  the  usual 
and  customary  appurtenances  and  improvements,  including  fences  and  out- 
buildings of  every  kind  necessary  or  convenient  for  family  use.4 

Buildings  on  Land  of  Another.  —  The  right  to  claim  as  exempt  a  dwelling  house 


1.  Detached  Parcel  Must  Be  Used  as  Part  of 
Homestead  — United  States.  — r  Grosholz  v.  New- 
man, 21  Wall.  (U.  S.)  486;  Equitable  Morig. 
Co.  v.  Lowry,  55  Fed.  Rep.  165. 

Alabama.  —  Dicus  v.  Hall,  83  Ala.  159;  Gar- 
land v.  Bostick,  118  Ala.  209;  Turner  v. 
Turner,  107  Ala.  465,  54  Am.  St.  Rep.  110; 
Shubert  v.  Winston,  (Ala.  1892)  11  So.  Rep. 
200. 

California.  —  Gregg  v.  Bostwick,  33  Cal. 
220,  91  Am.  Dec.  637;  Maloney  v.  Hefer,  75 
Cal.  422,  7  Am.  St.  Rep.  180. 

Mississippi.  —  Rhyne  v.  Guevara,  67  Miss. 
139;  Semmes  v.  Whealley,  (Miss.  1890)  7  So. 
Rep.  430.  (Both  these  were  cases  wherein  the 
lots  were  separated  by  a  public  road.) 

Texas.  —  Methery  v.  Walker,  17  Tex.  593; 
Iken  v.  Olenick,  42  Tex.  195;  Brooks  v.  Chat- 
ham, 57  Tex.  31;  Jacobs  v.  Hawkins,  63  Tex. 
1;  Stringer  v.  Swenson,  63  Tex.  7;  Axer  v. 
Bassett,  63  Tex.  545;  Nix  v.  Mayer,  (Tex. 
1886)  2  S.  W.  Rep.  819;  Houston,  etc.,  R.  Co. 
v.  Winter,  44  Tex.  612;  Steves  v.  Whitaker, 
(Tex.  Civ.  App.  1897)  38  S.  W.  Rep.  1026; 
Achilles  v.  Willis,  81  Tex.  169;  Pryor  v.  Stone, 
19  Tex.  371. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381. 

Vermont.  —  Hastie  v.  Kelley,  57  Vt.  293. 

In  Iowa  use  of  such  detached  lot  as  a  part  of 
the  homestead  must  appear,  and  it  is  not  suffi- 
cient to  show  that  the  owner  "  used,  worked, 
and  occupied  "  it.  Reynolds  v.  Hull,  36  Iowa 
394- 

Character  of  Use.  —  In  Texas  the  use  of  a  de- 
tached lot  as  an  inclosed  pasture  for  the  do- 
mestic animals  of  the  family  has  been  held  to 
constitute  such  use  for  the  purposes  of  a  home 
as  will  invest  it  with  homestead  character. 
Axer  v.  Bassett,  63  Tex.  545. 

But  the  fact  that  detached  lots  in  a  town  con- 
tribute to  the  support  of  the  family,  through 
the  products  of  cultivation  or  rental,  does  not 
render  them  a  part  of  the  homestead.  Evans 
v.  Womack,  48  Tex.  230.  Even  though  there 
may  be  an  occasional  incidental  use  of  part,  as 
for  the  pasturage  of  a  cow,  which  might  give 
them  that  character.  Allen  v.  Whitaker, 
(Tex.  1892)  18  S.  W.  Rep.  160. 

2.  Manifestation  of  Intention.  —  Grosholz  v. 


Newman,  21  Wall.  (U.  S.)486;  Brooks  v.  Chat- 
ham, 57  Tex.  31. 

But,  if  a  Detached  Lot  Is  Actually  Used  for 
Homestead  Purposes,  an  open  claim  to  it  as  a 
part  of  the  homestead  is  not  necessary.  Jacobs 
v.  Hawkins,  63  Tex.  1. 

3.  Separate  Tracts  or  Lots  Leased  to  Others.  — 
Garland  v.  Bostick,  118  Ala.  209;  Maloney 
v.  Hefer,  75  Cal.  422,  7  Am.  St.  Rep.  180;  Ed- 
wards v.  Fry,  9  Kan.  417;  Ashton  v.  Ingle,  20 
Kan.  670,  27  Am.  Rep.  197;  Rhyne  v.  Guevara, 
67  Miss.  139;  Semmes  v.  Wheatley,  (Miss. 
1890)  7  So.  Rep.  430;  Iken  v.  Olenick,  42  Tex. 
195.  See  also  supra,  this  section,  Adjoining 
Land  Leased  to  Others.  * 

A  Detached  Lot  Leased  for  Cultivation  on  Shares 
cinnot  be  claimed  as  a  part  of  the  homestead. 
Waggener  v.  Haskell,  13  Tex.  Civ.  App.  630. 
Contra,  Baldesch weiler  v.  Ship,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  644. 

4.  Improvements  and  Appurtenances  —  Fences- 
and  Outbuildings —  United  States. — Greeley  v. 
Scott,  2  Woods  (U.  S.)  657. 

California- — Gregg  v.  Bostwick,  33  Cal. 
227,  91  Am.  Dec.  637;  Matter  of  Delaney,  37 
Cal.  176;  Englebrecht  v.  Shade,  47  Cal.  627; 
Kennedy  v.  Gloster,  98  Cal.  143;  Arendt  v. 
Mace,  76  Cal.  315,  9  Am.  St.  Rep.  207. 

Illinois.  —  Reinbach  v.  Walter,  27  111.  393; 
Conklin  v.  Foster,  57  111.  104;  Hubbell  v. 
Canady,  58  111.  425;  Stevens  v.  Hollingsworth, 
74  111.  202. 
Iowa.  —  Wright  v.  Ditzler,  54  Iowa  620. 
Kansas.  —  Dwelling-House  Ins.  Co.  v.  Os- 
born,  1  Kan.  App.  197. 

Kentucky.  —  Hemphill  v.  Haas,  88  Ky.  492. 
Mississippi.  —  Baldwin  v.  Tillery.  62  Miss. 
378. 

Missouri.  —  Perkins  v.  Quigley,  62  Mo.  498. 
Montana.  —  Watterson  v.  E.  L.  Bonner  Co., 
19  Mont.  554,  61  Am.  St.  Rep.  527. 

Texas.  —  New  Orleans  Ins.  Assoc.  v.  Jame- 
son, 6  Tex.  Civ.  App.  282;  Franklin  v.  Coffee, 
18  Tex.  413,  70  Am.  Dec.  292.  And  see  Ten- 
ney  v.  Wessell,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  436;  House  v.  Phelan,  83  Tex.  595. 

A  Part  Interest  in  a  Ditch  and  the  water 
therein  for  which  a  right  of  way  has  been, 
granted  over  a  homestead  has  been  held  a  part 
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owned  by  the  debtor,  but  which  is  on  land  of  another,  and  is  mere  personal 
property,  is  elsewhere  considered.1 

b.  MACHINERY.  —  Those  things  which  are  so  attached  to  the  homestead  as 
to  become  a  part  of  the  realty,  or  acquire  the  character  of  permanent  fixtures, 
are  as  much  a  part  of  the  homestead  as  are  the  houses  and  the  soil.  There- 
fore machinery  owned  by  the  debtor  and  annexed  to  the  land  is  exempt  as  a 
part  of  the  homestead.2 

c.  Material  for  Improvements.  —  Lumber  and  other  materials  actually 
on  the  ground,  and  intended  for  use  in  the  erection  of  a  dwelling  house  or 
other  improvements,  are  exempt  as  part  of  the  homestead  to  the  same  extent 
as  the  improvements  would  be  when  completed.3 

d.  Improvements  by  Insolvent  Debtor.  —  In  the  absence  of  express 
provision  to  the  contrary,  the  fact  that  the  owner  of  a  homestead  knows  that 
he  is  insolvent  when  he  invests  money  in  making  improvements  on  the  home- 
stead, so  to  keep  it  from  his  creditors,  will  not  deprive  him  of  his  right  of 
exemption.4 

e.  Statute  Subjecting  Improvements.  —  In  Kentucky,  and  perhaps  in 
other  states,  the  statute  expressly  declares  improvements  on  a  homestead  to 
be  subject  to  a  debt  contracted  before  their  erection.5 

f.  TITLE.  —  Property  to  which  the  owner  of  a  homestead  has  no  title 
does  not  constitute  a  part  of  the  homestead,  though  it  may  be  annexed  to 
the  land,  for  under  such  circumstances  it  does  not  become  a  part  of  the 
realty.6  Such  is  the  case  where  machinery  or  other  property  is  sold  to  the 
owner  of  a  homestead,  but  the  title  is  to  remain  in  the  seller  until  payment  of 
the  price.7 

g.  Buildings  Not  Used  for  Homestead  Purposes  —  (i)  In  General. 
—  In  some  states  buildings  have  been  held  to  be  included  in  the  homestead, 
and  exempt  as  a  part  of  it,  though  detached,  and  though  used  for  an  entirely 
foreign  purpose,  as  for  business  purposes  unconnected  with  the  homestead, M 
the  theory  being  that  the  object  of  the  statute  is  not  merely  to  give  a  shelter 
to  the  debtor  and  his  family,  but  also  to  give  him  the  means  of  supporting 
his  family.9  In  other  states  the  courts  have  taken  a  different  view,  and  have 
held  that  a  detached  building,  though  located  on  the  same  lot  or  tract  as  the 
dwelling  house,  is  no  part  of  the  homestead  if  it  is  used  for  the  purposes  of 

of  the  homestead  and  exempt  as  such.    Fitzell  Debts  Previously  Contracted.  —  Stat.  Ky.  (1894). 

v.  Leaky,  72  Cal.  477.  §  1702;   Butler  v.  Davis,  (Ky.  1893)  23  S.  W. 

1.  Buildings  on  Land  of  Another.  —  Sec  infra.  Rep.  220;  Thomas  v.  Lucas,  (Ky.  1898)  45  S. 
this  section,  Iixemption  of  Money  and  Other  Per-  W.  Rep.  68. 

sonal  Property — Buildings  Disconnected  from  Where  the  owner  of  a  homestead  pulls  down 

the  Soil.  the  old  dwelling  house  on  the  homestead  and 

2.  Machinery  Permanently  Annexed.  —  Gentry  builds  a  new  one  in  part  with  the  material 
v.  Bawser,  2  Tex.  Civ.  App.  388;  New  Orleans  thereof,  the  new  house  is  an  improvement 
Ins.  Assoc.  v.  Jameson,  6  Tex.  Civ.  App.  282;  within  the  meaning  of  this  statute,  so  as  to  be 
Willis  v.  Morris,  66  Tex.  628:  House  v.  Phe-  subject  to  deDis  contracted  before  its  erection. 
Ian,  83  Tex.  595.  Butler  v.  Davis,  (Ky.  1893)  23  S.  W.  Rep.  220. 

Machinery  Not  Annexed  to  the  realty  is  not  6.  Title  Must  Be  in  Owner  of  Homestead. — 

exempt.    It  was  so  held  in  Cullers  v.  James,  McNeil  v.  Moore,  7  Tex.  Civ.  App.  536. 

66  Tex.  494,  with  respect  to  a  mill  and  gin  7.  Property  Sold  Conditionally. —  Marshall  v. 

with  1  heir  machinery,  which  was  on  the  land  Bacheldor,  47  Kan.  442;  McNeil  v.  Moore.  7 

occupied    as    a    homestead,    but    was    not  Tex.  Civ.  App.  536. 

attached  thereto.    See  also  Taylor  v.  Prendcr-  8.  Detached  Buildings  Not  Used  in  Connection 

gast,  (Tex.  Civ.  App.  1894)  29  S.  W.  Rep,  87.  with  Homestead  —  View  that  They  Are  Exempt 

3.  Material  for  Erection  of  Improvements. —  —Illinois. — Stevens  v.  Hollingsworth,  74  111. 
Scofield  v.  Hopkins,  61  Wis.  370;  Krueger  v.  203;  Bartholomae,  etc.,  Brewing,  etc.,  Co.  v. 
Pierce,  37  Wis.  269.    And  see  Anderson  v.  Schrocder,  67  III.  App.  560. 

McKay,  30  Tex.  186.  Missouri.  —  Perkins  v.  Quiglcy,  62  Mo.  503. 

4.  Improvements  on  Homestead  by  Insolvent  tXevada.  —  Clark  v.  Shannon,  1  Ncv.  568. 
Debtor.  —  Chase  v.  Swayne,  88  Tex.  218,  53  /Yew  Hampshire.  —  Buxton  v.  Dearborn,  46 
Am.  Si.  Rep,  742.    And  see  Kelly  v.  Sparks,  N.  H.  43. 

54  Fed.  Rep.  70;  ///  re  Parks,  9  Nat.  Bankr.  Texas.  —  Houston,  etc..  R.  Co.  v.  Winter,  44 

Reg.  270  Tex.  611 ;  Moore  v.  Whitis.  30  Tex.  440. 

5.  Statute  Declaring  Improvements  Subjoct  to  9.  Clark  v.  Shannon,  1  Nev.  568. 
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an  independent  business.1 

(2)  Buildings  Lcasca  to  Others.  —  There  is  also  a  conflict  in  the  decisions 
with  respect  to  the  right  to  claim  as  part  of  the  homestead  detached  buildings 
leased  to  others.  Some  courts  hold  that  they  are  exempt,2  but  most  courts 
have  held  otherwise  even  when  the  building  was  on  the  same  lot  or  tract  as  the 
homestead,  on  the  ground  that  the  statute  does  not  contemplate  the  exemp-. 
tion  of  buildings  used  merely  as  a  source  of  revenue.3 

9.  Business  Homestead.  —  In  Texas,  since  1876,  the  constitution  has  con-- 


1.  View  that  Buildings  Used  for  Independent 
Business  Are  Not  Exempt.  —  In  Greeley  v.  Scott, 
2  Woods  (U.  S.)  657,  under  a  constitutional 
provision  of  Florida  exempting  a  rural  home- 
stead of  one  hundred  and  sixty  acres  without 
limit  as  to  value,  it  was  held  that  a  farmer's 
homestead  would  not  embrace  tenant  houses, 
sawmills,  gristmills,  etc.,  situated  on  his  farm, 
though  his  residence  was  also  situated  thereon 
and  the  farm  did  not  exceed  one  hundred  and 
sixty  acres.  It  was  further  said  that  a  mill- 
owner  who  had  a  farm  attached  to  his  mill  and 
cultivated  it  as  a  secondary  business  could 
hold  his  residence  and  mill  exempt,  but  not 
the  farm  also,  and  that  the  owner  of  a  sawmill 
who  followed  the  business  of  sawing  lumber 
and  whose  mill  was  adjacent  to  his  residence 
would  be  entitled  to  hold  the  mill  as  part  of 
his  homestead,  but  that  he  could  not  hold  those 
portions  of  the  one  hundred  and  sixty  acres 
which  were  not  ancillary  to  his  business  as  a 
lumberman.  See  also  to  the  same  effect 
Mouriquand  v.  Hart,  22  Kan.  594,  31  Am. 
Rep.  200. 

In  California,  while  a  homestead  cannot  in- 
clude two  dwelling  houses  on  the  same  lot  at 
the  time  of  filing  the  declaration  of  homestead, 
yet  the  subsequent  erection  of  an  additional 
dwelling  house  upon  the  lot  will  not  vitiate  or 
affect  the  homestead,  unless  the  second  house 
increases  the  value  of  the  homestead  beyond 
the  statutory  limit.  Lubbock  v.  McMann,  82 
Cal.  226,  16  Am.  St.  Rep.  -108. 

Partial  Use  of  Dwelling  House  for  Business.  — 
See  supra,  this  section,  4.  c.  (2)  Use  in  Pait 
for  Business. 

Use  of  Adjoining  Lot  or  Tract.  —  See  supra, 
this  section,  6.  b.  Use  in  Connection  with 
Homestead. 

Use  of  Detached  Lot  or  Tract.  —  See  supra, 
this  section,  7.  c.  Use  in  Connection  with 
Homestead. 

2.  View  that  Buildings  Are  Exempt  Though 
Leased  to  Others  —  Illinois.  —  Conklin  v.  Foster, 
57  111.  104;  Bartholomae,  etc.,  Brewing,  etc., 
Co.  v.  Schroeder,  67  111.  App.  560. 

Kansas.  —  Layson  v.  Grange,  48  Kan.  440; 
Milford  Sav.  Bank  v.  Ayers,  48  Kan.  602. 

Mississippi.  —  Colbert  v.  Henley,  64  Miss. 
374- 

And  see  the  Texas  cases  referred  to  in  the 
note  following. 

Illustration.  —  Thus  in  Mississippi,  where 
the  head  of  a  family  owned  a  town  lot  upon 
which  there  were  two  houses,  and  usually  re- 
sided in  one  of  them  with  her  family,  but  in 
the  summer  time,  when  visitors  came  to  the 
town,  rented  out  this  house,  and  lived  tempo- 
rarily in  the  other,  it  was  held  that  she  might 
claim  the  whole  as  a  homestead.  Colbert  v. 
Henley,  64  Miss.  374. 

3.  View  that  Detached  Buildings  Leased  to 


Others  Are  Not  Exempt  —  United  States.  — 
Greeley  v.  Scott,  2  Woods  (U.  S.)  657. 

California.  —  Tiernan  v.  His  Creditors,  62 
Cal.  286;  Maloney  v.  Hefer,  75  Cal.  422,  7 
Am.  St.  Rep.  180. 

Ioiva.  —  Kurz  v.  Brusch,  13  Iowa  371,  81 
Am.  Dec.  435. 

Kansas.  —  Ashton  v.  Ingle,  20  Kan.  670,  27 
Am.  Rep.  197.  But  see  Layson  v.  Grange,  48 
Kan.  440;  Milford  Sav.  Bank  v.  Ayers, 
48  Kan  602. 

Michigan.  —  Dyson  v.  Sheley,  11  Mich.  527; 
Geney  v.  Maynard,  44  Mich.  578. 

Wisconsin.  —  Casselman  v.  Packard,  16 
Wis.  114,  82  Am.  Dec.  710;  Schoffen  v.  Land- 
auer,  60  Wis.  334;  Hoffman  v.  Junk,  51  Wis. 
613. 

If  There  Is  a  Double  House  on  a  City  Lot,  in- 
tended for  two  families,  one  half  leased  to 
tenants,  the  other  occupied  by  the  owner,  the 
latter  cannot  claim  as  homestead  that  portion 
not  occupied  by  him.  Tiernan  v.  His  Credit- 
ors, 62  Cal.  286.  And  see  Dyson  v.  Sheley,  11 
Mich.  527. 

Buildings  Occupied  by  Servants.  —  The  rule  • 
does  not  apply  to  detached  buildings  occupied 
by  servants  employed  in  the  family  of  the - 
owner.    Schoffen  v.  Landauer,  60  Wis.  334. 

Rule  in  Texas.  —  In  Texas  the  fact  that  some 
of  the  buildings  on  the  homestead  are  leased 
to  others  does  not  necessarily  prevent  the 
whole  from  being  exempt.  See  Rollins  s>. 
O'Farrel,  77  Tex.  90.  And  where  a  new  resi- 
dence is  built  and  occupied  upon  the  home- 
stead premises,  and  a  part  of  the  old  tesidence 
is  rented  to  pay  for  the  meals  of  the  family, 
who  reserve  a  room  therein  and  eat  with  the 
lessee,  the  retention  of  control  of  a  part  of  it 
for  use  by  the  family,  taken  in  connection 
with  the  purpose  of  the  renting,  constitutes 
the  whole  property  a  homestead.  Bailey  v. 
Bauknight,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  56.  See  also  Tenney  v.  Wessell,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  436. 

Yet  when  a  city  or  town  homestead  is  di- 
vided, and  improvements  are  put  upon  the 
subdivisions  for  the  purpose  of  being  leased, 
an  unimportant  or  subsidiary  use  of  the  sub- 
divisions for  household  purposes  will  not  pro- 
tect the  lots  so  improved  from  forced  sale. 
Blum  v.  Rogers,  78  Tex.  53c.  And  see  Mc- 
Donald v.  Clark,  (Tex.  1892)  19  S.  W.  Rep. 
1023;  Hensley  v.  Shields,  6  Tex.  Civ.  App. 
136. 

As  to  Lease  of  Part  of  Dwelling  House,  see 

supra,  this  section,  4.  c.  (3)  Lease  of  Tart. 
As  to  Lease  of  Adjoining  Lots  or  Tracts,  see 

supra,  this  section,  6.  c.  Adjoining  Land  Leased 
to  Others. 

As  to  Lease  of  Detached  Lots  or  Tracts,  see 
supra,  this  section,  7.  d.  Lots  or  Tracts  Leased 
to  Others. 
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tained  a  provision  extending  the  urban  homestead  exemption  to  a  lot  or  lots 
where  the  head  of  a  family  exercises  his  "  calling  or  business."  1  One  is 
entitled  to  such  a  business  homestead  in  addition  to  his  residence  homestead,2 
and  his  right  to  it  is  not  affected  by  the  fact  that  the  property  in  which  it  is 
claimed  is  not  adjacent  to  the  residence  homestead.3  But  he  is  not,  it  seems, 
entitled  to  such  a  homestead  unless  he  is  a  resident  of  the  town,  and  conse- 
quently he  cannot  claim  both  a  rural  homestead  and  an  urban  business  home- 
stead.4 If  a  part  of  a  lot  or  lots  is  occupied  for  business,  the  remaining  portions 
thereof  are  exempt,  unless  put  to  some  use  not  connected  with  such  business;  5 
and  adjacent  lots  may  be  so  exempt  if  utilized  in  connection  with  the  business.6 
While  a  warehouse  or  other  auxiliary  building  on  the  same  lot  as  that  on 
which  the  business  is  principally  conducted  is  exempt,'  a  warehouse  on  another 
lot,  not  adjacent,  is  not  exempt.8  And  if  one  is  engaged  in  different  lines  of 
business  in  separate  buildings,  he  can  claim  only  one  as  his  homestead.9 

Character  of  Business.  ■ —  To  render  the  property  exempt,  it  must  be  adapted 
and  reasonably  necessary  to  the  "  calling  or  business"  of  the  head  of  the 
family.10  But  the  fact  that  but  little,  if  any,  business  is  actually  transacted  is 
immaterial,  if  the  premises  are  in  good  faith  occupied  for  that  purpose; lt  nor 
does  the  fact  that  the  business  is  conducted  in  fraud  of  creditors  affect  the 
right  to  the  exemption. 12  Though  there  is  no  right  to  an  exemption  if 
the  building  is  devoted  to  an  illegal  business,  such  right  is  not  lost  by  the  fact 
that  the  property,  though  occupied  for  a  legal  business,  is  incidentally  used 
for  an  illegal  purpose,  as  gaming.13 

Loss  and  Abandonment.  —  The  right  to  the  exemption  is  lost  by  the  abandon- 
ment of  the  premises  for  purposes  of  business,14  and  if  the  building  or  a  portion 
thereof  is  leased  by  the  owner  to  other  persons  for  purposes  inconsistent  with 
his  continued  use  thereof,  the  portion  leased  ceases  to  be  exempt; 15  but  this 
is  not  the  case  if  the  renting  is  merely  temporary.10    And  though  the  home- 


1.  Business  Homestead.  —  See  Const.  Tex., 
art.  16,  §  51;  Miller  v.  Menke,  56  Tex.  539; 
Wright  v.  Straub,  64  Tex.  64;  Inge  v.  Cain, 
65  Tex.  75;  Exall  v.  Security  Mortg.,  etc.,  Co., 
15  Tex.  Civ.  App.  643;  Kahler  v.  Carruthers, 
18  Tex.  Civ.  App.  216;  Webb  v.  Hayner,  49 
Fed.  Rep.  601. 

Partners  may,  it  seems,  have  such  a  home- 
stead right  in  iheir  undivided  imprests  in  the 
partnership  realty.  Swearingen  v.  Bassett,  65 
Tex.  267. 

2.  Miller  v.  Menke,  56  Tex.  539;  McDonald 
v.  Campbell,  57  Tex.  614;  King  v.  Harter,  70 
Tex.  579;  Waggener  v.  Haskell,  89  Tex.  435; 
Atkinson  v.  Phares,  20  Tex.  Civ.  App.  150. 

3.  Miller  v.  Menke,  56  Tex.  550;  McDonald 
v.  Campbell,  57  Tex.  614;  Shryock  v.  Latimer, 
57  Tex.  674;  Webb  v.  Hayner,  49  Fed.  Rep. 
601. 

4.  Posey  v.  Bass,  77  Tex.  512. 

5.  To  What  Exemption  Extends.  — Mlargadenc 
v.  Whitfield,  71  Tex.  489;  Lavcll  v.  Lapowski, 
85  Tex.  168. 

6.  Lavell  v.  Lapowski,  85  Tex.  168;  Schneider 
v.  Campbell,  I  Tex.  Civ.  App.  314. 

7.  Auxiliary  Buildings.  —  Ilar^adeneiA  Whit- 
field, 71  Tex.  489;  Maroney  Hardware  Co.  v. 
Connellec,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
448. 

8.  Ilinzic  v.  Moody,  I  Tex.  Civ.  App.  26; 
McDonald  v.  Campbell,  57  Tex.  G14.  Compare 
Low  v.  Tanrly,  70  Tex  74*;. 

9.  Separate  Business  Ventures.  —  Parrish  1. 
Frcy,  18  Tex.  Civ.  App.  271. 

10.  Character  of  Business.  —  Shryock  v.  Lati- 


mer,  57  Tex.  677;  Wynne  v.  Hudson,  66  Tex. 
1;  Pfeiffer  v.  McNatt,  74  Tex.  640;  Houston  f. 
Newsome,  82  Tex.  75;  Gassoway  v.  White,  70 
Tex.  475;  Van  Slyke  v.  Barrett,  (Tex.  1891)  16 
S.  W.  Rep.  902.  See  also  Hargadene  v.  Whit- 
field, 71  Tex.  482;  Atkinson  v.  Phares,  20  Tex. 
Civ.  App.  150. 

In  May  v.  International  L.  &  T.  Co.,  92  Fed. 
Rep.  445,  it  was  held  that  one  who  leased  a 
building  under  an  agreement  that  he  should 
receive  as  compensation  one-half  of  the  profit 
of  the  business  did  not  have  such  an  interest 
in  the  business  as  to  be  entitled  to  claim  the 
building  as  his  business  homestead. 

11.  Gassoway  v.  White,  70  Tex.  475. 

12.  Fraud  as  to  Creditors.  —  Gassoway  v. 
White,  70  Tex.  475;  King  v.  Harter,  70  Tex. 
579- 

13.  Illegal  Business.  —  Tillman  v.  Brown,  64 
Tex.  181. 

In  Gassoway  v.  White,  70  Tex.  475,  it  was 
decided  that  the  failure  to  pay  a  license  tax 
did  not  render  the  business  illegal  so  as  to  de- 
prive the  owner  of  the  exemption. 

14.  Loss  and  Abandonment. —  Miller  v.  Menke, 
56  Tex.  539;  Duncan  v.  Alexander,  83  Tex. 
441:  Shryork  v.  Latimer,  57  Tex.  674. 

15.  Lease  by  Owner. —  Hargadene-.'.  Whitfield, 
71  Tex.  482;  Pfeiffer  v.  McNatt,  74  Tex.  640; 
Foust  7\  Sanger,  13  Tex.  Civ.  App.  410. 

10.  Maronev  Hardware  Co.  v.  Connellec 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  448;  Stor- 
ric  v.  Wocssncr,  (Tex.  Civ.  App.  1898)  47  S. 
W.  Rep.  837. 

In   lirennan  v.  Fuller,  14  Tex.  Civ.  App. 
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stead  right  is  not  lost,  the  rents  thereof  are  liable  to  garnishment.1 

10.  Exemption  of  Money  and  Other  Personal  Property  —  a.  In  General.  —  In 
a  few  states  the  homestead  laws  not  only  exempt  a  homestead  in  real  property, 
as  .1  dwelling  house  and  the  land  used  in  connection  therewith,  but  also 
exempt  certain  personal  property  under  the  designation  of  homestead.3 

b.  MATERIAL  for  Use  on  Homestead.  —  As  was  shown  in  another  place, 
the  exemption  of  a  homestead  covers  lumber  and  other  materials  obtained  by 
l he  debtor  for  the  purpose  of  repairing  the  dwelling  house  occupied  by  him  as 
a  homestead  and  actually  deposited  upon  land  included  in  the  homestead,  and 
materials  actually  upon  the  ground  and  designed  to  be  used  in  the  construc- 
tion of  a  dwelling  house,  well,  or  other  appurtenances  of  a  homestead  which 
the  owner  intends  to  occupy  as  such.:j 

c.  Buildings  Disconnected  from  the  Soil.  —  In  some  states  it  is  held 
that  the  homestead  exemption  does  not  attach  to  the  ownership  of  a  tenement 
disconnected  from  the  soil  upon  which  it  is  erected.  The  homestead  right  can 
attach,  in  other  words,  only  to  the  building  occupied  as  a  home  through  or 
by  virtue  of  ownership  of  land  upon  which  it  is  situated.4  As  was  shown, 
however,  in  a  previous  section,  the  ownership  of  the  soil  need  not  be  in  fee, 
but  may  be  for  life  or  for  a  term  of  years,  etc.5  In  other  states  a  debtor  may 
claim  a  house  as  his  homestead  whether  he  owns  or  does  not  own  any  interest 
or  estate  in  the  land  on  which  it  stands,  if  it  is  used  as  the  home  of  his 
family.0 

11.  Proceeds  and  Product  of  Exempt  Homestead  —  a.  Proceeds  in  General. 

—  In  some  cases  money  or  other  personal  property  or  land  may  be  exempt 
because  of  its  being  the  proceeds  or  product  of  an  exempt  homestead,  but  this 
is  not  always  the  case.7 

in  Georgia  the  statute  expressly  provides  that  "all  produce,  rents,  or  profits 
arising  from  homesteads"  shall  be  exempt;8  and  a  similar  statute  exists  in 
Vermont? 

509,  it  was  held  that  though  one  rented  the 
main  part  of  the  building,  retaining  but  a 
small  corner  thereof  for  his  own  business  pur- 
poses, he  did  not  lose  his  exemption  as  to  the 
whole  building,  he  having  the  right  of  ingress 
and  of  passage  through  the  building  for  him- 
self and  his  customers. 

1.  Brennan  v.  Fuller,  14  Tex   Civ.  App. 
509. 

2.  Exemption  of  Money  or  Other  Personal  Prop- 
erty.—  Civ.  Stat.  S.  Car.  (1893),  §  2131;  Gray 
v.  Putnam,  51  S.  Car.  97;  Union  Bank  v. 
Northrop,  19  S.  Car.  473. 

There  was  no  exemption  of  money  in  South 
Carolina  prior  to  the  constitutional  amendment 
of  1880.  Union  Bank  v.  Northrop,  19  S.  Car. 
473- 

Under  »he  exemption  of  "  personal  prop- 
erty "  money  may  be  claimed.  Gray  v.  Put- 
nam, 51  S.  Car.  97.  See  the  title  Exemptions 
(from  Execution),  vol.  12,  p.  146  et  seq. 

3.  Exemption  of  Material  for  Use  on  Homestead. 

—  Krueger  v.  Pierce,  37  Wis.  269;  Zimmer  v. 
Pauley,  51  Wis.  285;  Scofield  v.  Hopkins,  61 
Wis.  370.  See  supra,  this  section,  Appurtenances 
and  Improvements. 

4.  View  that  Buildings  Disconnected  with  Land 
Are  Not  Exempt.  —  Smith  v.  Smith,  12  Cal.  216, 
73  Am.  Dec.  533;  Brown  v.  Keller,  32  111.  151, 
S3  Am.  Dec.  258;  Kutlner  v.  Haines,  35  111. 
App.  307,  135  111.  382,  25  Am.  St.  Rep.  370. 

In  Michigan  it  was  held  that  no  homestead 
right  attached  to  a  house  erected  on  land  held 
under  contract  to  purchase  and  wrongfully  re- 
moved by  the  vendee  to  a  third  person's  land. 
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Michigan  Mut.  L.  Ins.  Co.  v.  Cronk,  93  Mich. 
49- 

In  Arkansas  a  building  situated  upon  a 
homestead  loses  its  exempt  character  as  a  part 
of  the  homestead  when  it  is  removed,  and  may 
then  be  seized  and  sold  on  execution.  Klenk 
v.  Knoble,  37  Ark.  303;  Curtis  v.  Des  Jardins, 
55  Ark.  126. 

5.  See  supra,  this  title,  Title  or  Interest  Acces- 
sary to  Support  Homestead  Exemption. 

6.  View  that  Building  Alone  May  Be  Exempt. 

—  In  Texas  it  is  held  that  a  house  is  embraced 
in  the  term  "  homestead,"  Franklin  v.  Coffee, 
18  Tex.  417;  and  if  the  head  of  a  family  owns 
a  house  and  occupies  it  with  his  family,  it  is 
the  home  of  the  family,  and  within  the  spirit 
and  purpose  of  the  constitution,  though  the 
head  has  no  interest  or  estate  whatever  in  the 
land  on  which  it  is  situated.  Cullers  v.  James, 
66  Tex.  494.  See  also  Franklin  v.  Coffee,  18 
Tex.  417;  Luck  v.  Zapp,  1  Tex.  Civ.  App.  528. 

7.  Proceeds  and  Product  of  Exempt  Homestead. 

—  As  to  the  exemption  ol  proceeds  of  exempt 
personal  property,  see  the  title  Exemptions 
(from  Execution),  vol.  12,  p.  150. 

8.  2  Code  Ga.  (1895),  §2848;  Lareyw.  Baker, 
85  Ga.  687. 

Fees  due  10  a  physician  are  not  exempt  as 
the  "  proceeds  "  of  exempt  property,  because 
earned  by  him  while  living  upon  a  homestead, 
and  using  in  his  practice  a  horse,  medical 
books,  etc.,  which  had  been  set  apart  to  him 
as  exempt.    Staples  v.  Keister,  81  Ga.  772. 

9.  Stat.  Vt.  (1894),  §  2179.  See  Jewett  v. 
Guyer,  38  Vt.  209. 


Property  in  Which  Exemption  HOMESTEAD. 


May  Be  Claimed. 


b.  Rent  of  Property.  —  In  most  jurisdictions,  as  has  been  elsewhere 
explained,  land  which  is  not  occupied  as  a  homestead,  but  is  leased  to  others, 
cannot  be  claimed  as  exempt ;  1  nor  can  the  rent  of  such  property  be  claimed 
as  exempt.2  It  has  been  held  in  some  states  that  where  a  homestead  is  leased 
temporarily,  and  retains  its  character  as  a  homestead,  the  rent  accruing  under 
the  lease  will  be  exempt.3  This  is  not  true,  however,  in  all  jurisdictions.4 
The  rents  due  from  a  trespasser  on  the  homestead  are  exempt.5 

c.  Crops  Raised  on  Homestead.  —  In  most  states,  perhaps,  the  right  of 
homestead  exemption  extends  to  crops  while  they  are  growing  on  the  home- 
stead.6 In  some  states,  though  not  in  all,  it  extends  to  crops  which  have 
been  grown  on  the  homestead  even  after  they  have  been  gathered  or  harvested,7 
and  to  cattle  or  other  property  purchased  with  the  proceeds  of  such  crops.** 

d.  Mining  Royalties  and  Forfeitures.  —  In  Georgia  it  has  been  held 
that  where  one  leases  part  of  the  land  set  apart  as  a  homestead,  for  mining 
purposes,  under  a  contract  by  which  the  lessee  is  to  pay  a  certain  amount  on 
the  ore  mined,  or,  in  case  the  land  is  not  worked,  to  pay  a  certain  forfeiture, 
both  the  royalties  and  such  forfeiture,  when  due,  are  profits  within  the  mean- 
ing of  the  provision  in  that  state  exempting  "  all  produce,  rents,  or  profits 
arising  from  homesteads."  9  In  Texas,  however,  it  has  been  held  that  royalties 
due  for  coal  mined  on  a  homestead  are  not  exempt.10 

Property  Purchased  with  Income  of  Homestead.  —  In  Georgia 
property  that  is  purchased  by  the  head  of  a  family  and  paid  for  exclusively 
out  of  the  income  of  the  homestead  is  regarded  and  treated  as  an  addition  to 
the  corpus  of  the  homestead  estate,  and  is  exempt  as  a  part  thereof.1 1 


1.  Leased  Premises.  —  See  supra,  this  section, 
Use  /or  Other  Purposes  than  as  Residence  — 
Premises  Leased  to  Others. 

2.  Kent  Not  Exempt.  —  Hoitt  v.  Webb,  36  N. 
H.  166;  Horn  v.  Tufts,  39  N.  II.  478. 

3.  Rent  Accruing  from  Temporary  Lease.  — 
Morgan  v.  Rountree,  88  Iowa  249,  45  Am.  St. 
Rep.  234;  Ailey  v.  Burnett,  134  Mo.  313. 

In  Georgia  the  statute  expressly  provides 
that  rents  arising  from  homesteads  shall  be 
exempt.  2  Code  Ga.  (1895),  §  2848;  Larey  v. 
Baker,  85  Ga.  6S7. 

4.  Wingf.  Hayden,  10  Bush  (Ky.)  280;  Citi- 
zens' Nat.  Bank  v.  Green,  78  N.  Car.  247; 
Hinzie  v.  Moody,  13  Tex.  Civ.  App.  193. 

5.  Eents  Due  from  Trespasser.  —  Lamaster  v. 
Dickson,  17  Tex.  Civ.  App.  473.  See  infra, 
this  section,  11.  //.  (2),  Judgnent,  etc. 

6.  Exemption  of  Crops  Growing  on  Homestead  — 
Georgia.  —  Wade  v.  Weslow,  62  Ga.  563. 

Iowa. — Morgan  v.  Rountree,  88  Iowa  249, 
45  Am.  St.  Rep.  234. 

Texas.  — r  Alexander  v.  Holt,  59  Tex.  205; 
Coates  v.  Caldwell,  71  Tex.  19,  10  Am.  St. 
Rep.  725;  Bailey  v.  Oliver,  (Tex.  1888)  9  S.  W. 
Rep.  606;  Phillips  v.  Warner,  (Tex.  1890)  16  S. 
W.  Rep.  423.  See  Cobbs  v.  Coleman,  14  Tex. 
SOS- 

7.  Gathered  Crops.  —  In  Georgia  the  statute 
expressly  provides  that  all  proceeds  and 
profits  arising  from  the  homestead  shall  be 
exempt,  and  the  exemption  applies  to  gathered 
crops  as  well  as  to  growing  crops.  Cox  v. 
Cook,  46  Ga.  301;  Wade  v.  Weslow,  62  Ga. 
563;  Whitehead  v.  Mundy,  91  Ga.  198;  Martin 
v.  Davis,  104  Ga.  633. 

In  /owa  there  is  no  such  provision  as  that  in 
Georgia,  but  it  has  nevertheless  been  held 
that  gathered  crops  are  exempt  because  of 
the  exemption  of  the  homestead.  Morgan  v. 
Rountree,  88  Iowa  249,  45  Am.  St.  Rep.  234. 
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And  in  Missouri  it  is  held  that  a  debtor  is 
not  only  entitled  to  possession  of  the  home- 
stead, but  is  also  entitled  to  enjoy  the  profits 
thereof.    Ailey  v.  Burnett,  134  Mo.  313. 

In  Vermont  the  yearly  products  of  the  home- 
stead are  exempt,  and  it  makes  no  difference 
that  the  debtor  has  received  an  equal  or 
greater  amount  from  other  portions  of  his  pos- 
sessions.   Jewett  v.  Guyer,  38  Vt.  209. 

In  California  it  is  held  that  grain  is  not 
exempt  after  being  harvested,  though  grown 
upon  the  homestead.  Horgan  v.  Amick,  62 
Cal.  401. 

In  Texas  crops  grown  on  the  homestead  are 
not  exempt  after  they  have  been  gathered. 
Coates  v.  Caldwell,  71  Tex.  19,  10  Am.  St. 
Rep.  725;  Bailey  v.  Oliver,  (Tex.  iSSSJgS.  W. 
Rep.  606. 

In  A'orth  Carolina  the  income  derived  from 
crops  grown  on  the  homestead  is  not  exempt. 
Citizens'  Nat.  Bank  v.  Green,  78  N  Car.  247. 

8.  Sheep  Purchased  with  Proceeds  of  Crop.  —  In 
Wade  v.  Weslow,  62  Ga.  563,  ii  was  held  not 
only  that  crops  grown  upon  the  homestead  are 
exempt,  but  that  sheep  purchased  with  the 
proceeds  of  the  crop  and  put  on  the  homestciid 
are  also  exempt.  The  correctness  of  this 
ruling  was  questioned  in  Coates  v.  Caldwell, 
71  Tex.  19,  10  Am.  St.  Rep.  725. 

9.  Royalties  and  Forfeitures  under  Mining 
Leases.  —  Larey  -•.  Baker,  85  Ga.  C87. 

10.  F.  F.  Collins  Mfg.  Co.  p.  Carr,  11  Tex. 
Civ.  App.  364. 

11.  Property  Paid  For  out  of  Income  of  Home 
stead. —  Riser  V.  Dozicr,  102  Ga.  429;  Mitchell 
v.  Prater,  78  Ga.  767;  Murray  v.  Sells,  53  Ga. 
257;  Cheney  v.  Rodgers,  54  Ga.  168,  59  Ga. 
861;  Morris  v.  Tcnncnt,  56  Ga.  577;  Dodd  v. 
Thompson,  ("13  Ga.  393. 

If  Property  Is  Purchased  Partly  with  Such  In- 
come, an  exemption  protanto  may  be  had  under 
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/.  Proceeds  of  Voluntary  Sale  of  Homestead  —  (i)  In  General.  — 
In  the  absence  of  some  provision  in  the  statute  to  the  contrary,  the  voluntary- 
sale  of  his  homestead  by  a  debtor  will  constitute  a  waiver  or  abandonment  of 
his  right  of  homestead  exemption,  and  the  right  will  not  follow  and  attach 
to  the  proceeds,  but  creditors  may  reach  and  subject  them  by  garnishment 
or  otherwise.1 

(2)  Statutes  Protecting  Proceeds.  —  In  many  states,  however,  the  statute  ■ 
expressly  or  impliedly  allows  a  debtor  to  sell  his  homestead  for  the  purpose  of 
investing  in  another  homestead,  and  protects  the  proceeds  prior  to  such  re- 
investment.2   In  some  states  the  proceeds  are  thus  protected  for  a  limited  time 
only.3 

Sale  for  Reinvestment  in  Georgia.  —  In  Georgia  the  statute  contains  express  pro- 
visions by  which,  when  real  or  personal  property  has  been  set  apart  as  a  home- 
stead exemption,  the  debtor  and  his  wife,  or  the  other  beneficiaries,  may  apply 
to  the  judge  of  the  Superior  Court  to  have  the  property  or  any  part  thereof 
sold  for  reinvestment.  The  sale  is  made  under  the  judge's  order,  and  the 
proceeds  are  reinvested  upon  the  same  uses.  The  power  of  a  chancellor  to 
provide  the  means  and  mode  of  sale  and  reinvestment  is  given  to  the  judge.4 


equitable  pleadings.  Kiser  v.  Dozier,  102  Ga. 
429.  See  also  Vining  v.  Officers  of  Ct.,  82  Ga. 
222,  86  Ga.  127,  a  case  which  seems  to  negative 
the  necessity  of  equitable  pleadings  to  prevent 
the  sale  of  the  property. 

1.  Proceeds  of  Voluntary  Sale  of  Homestead.  — 
Giddens  v.  Williamson,  65  Ala.  439;  Lane  v. 
Richardson,  104  N.  Car.  642;  Whittenberg  v. 
Lloyd,  49  Tex.  633;  Moursund  v.  Priess,  84 
Tex.  554;  Kirby  v.  Giddings,  75  Tex.  679; 
Mann  v.  Kelsey,  71  Tex.  609,  10  Am.  St.  Rep. 
800;  Womack  v.  Stokes,  12  Tex.  Civ.  App. 
648. 

Personal  Property  Exemption.  —  But  in  some 
states  where  the  personal  property  exemption 
extends  to  money  and  choses  in  action,  the 
proceeds  of  a  voluntary  sale  of  the  homestead, 
while  not  exempt  under  the  statute  exempting 
a  homestead,  become  subject  to  the  personal 
property  exemption.  Lane  v.  Richardson,  104 
N.  Car.  642.  See  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  150. 

2.  Statutes  Exempting  Proceeds  —  Illinois.  — 
Watson  v.  Saxer,  102  111.  585. 

Iowa.  —  Peninsular  Stove  Co.  v.  Roark,  94 
Iowa  560;  SchuUloffel  v.  Collins,  98  Iowa  576, 
60  Am.  St.  Rep.  216;  Robinson  v.  Charleton, 
104  Iowa  296. 

Kansas.  —  Brenneke  v.  Duigenan,  6  Kan. 
App.  229. 

Kentucky.  —  Cooper  v.  Arnett,  95  Ky.  603; 
Allen  v.  Gravitt,  3  Ky.  L.  Rep.  534;  Skinner 
v.  Chadwell,  8  Ky.  L.  Rep.  258;  King  v. 
Tompkins,  15  Ky.  L.  Rep.  29;  Sebastian  v. 
Steel,  (Ky.  1892)  20  S.  W.  Rep.  269. 

Mississippi.  —  Airey  v.  Buchanan,  64  Miss. 
181;  Thorns  v.  Thorns,  45  Miss.  263. 

Nebraska.  —  Schribar  v.  Piatt,  19  Neb.  625; 
Prugh  v.  Portsmouth  Sav.  Bank,  48  Neb.  414; 
Corey  v.  Plummer,  48  Neb.  48L 

South  Carolina.  — Ex  p.  Allison.  45  S.  Car. 
338.  # 

Wisconsin.  —  Watkins  v.  Blatschinski,  40 
Wis.  347;  Hewett  v.  Allen,  54  Wis.  583;  Bin- 
zel  v.  Grogan,  67  Wis.  147;  Bailey  v.  Steve,  70 
Wis.  316;  Hoppe  v.  Goldberg,  82  Wis.  660; 
Clancey  v.  Alme,  98  Wis.  229. 

See  also  Smith  v.  Enos,  91  Mo.  579. 
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3.  Limited  Time.  —  In  Wisconsin  the  proceeds 
of  a  sale  of  the  homestead  are  exempt  for  two 
years,  and  for  that  time  only.  Stat.  Wis. 
(1898),  §  2983;  Hewett  v.  Allen,  54  Wis.  583; 
Bailey  v.  Steve,  70  Wis.  316. 

In  Nebraska  the  proceeds  of  a  sale  of  the 
homestead  are  exempt  for  six  months.  Prugh 
v.  Portsmouth  Sav.  Bank,  48  Neb.  414. 

Residence  in  State  During  Period  of  Exemption. 
—  In  Wisconsin,  where  the  proceeds  derived 
from  the  sale  of  the  homestead  are  exempted 
for  a  period  not  exceeding  two  years,  it  has 
been  held  that  it  is  not  necessary,  as  a  con- 
dition of  such  exemption,  that  the  debtor  shall 
continue  to  reside  in  the  state  during  the  two 
years.    Hewett  v.  Allen,  54  Wis.  583. 

Where  a  Debtor  Sells  His  Homestead  Together 
with  Personal  Property  for  a  Gross  Sum,  the 
exemption  extends  to  such  portion  of  the 
proceeds,  not  exceeding  the  value  of  the  home- 
stead, as  he  holds  with  the  intention  of 
procuring  another  homestead.  Binzel  v.  Gro- 
gan, 67  Wis.  147. 

Rights  of  Wife  on  Death  of  Husband.  —  Where 
the  homestead  is  sold  with  the  intention  of  in- 
vesting the  proceeds  in  a  new  homestead,  and 
ihe  owner  dies  before  the  proceeds  of  the  sale 
have  been  received,  his  wife  is  entitled  to  such 
proceeds  exempt  from  the  claims  of  creditors 
whose  claims  would  not  have  attached  to  the 
new  homestead  if  procured.  SchuUloffel  :■. 
Collins,  98  Iowa  576,  60  Am.  St.  Rep.  216. 

4.  Sale  under  Order  of  Court  for  Reinvestment  — 
Georgia  Statute.  —  2  Code  Ga.  (1895),  §  2847 
etseq.  See  Mitchell  v.  Prater,  78  Ga.  767;  Skin- 
ner v.  Moye,  69  Ga.  476;  Barfield  v.  Barfield. 
72  Ga.  668;  City  Bank  v.  Smisson,  73  Ga.  422; 
Sirmans  v.  Sirmans,  74  Ga.  541:  Linch  v.. 
Mclntyre,  78  Ga.  209;  Stephenson  v.  Eberhart, 
79  Ga.  116;  Deyton  v.  Bell,  81  Ga.  370;  Fleet- - 
wood  v.  Lord,  87  Ga.  592. 

In  the  Application  the  head  of  a  family  must 
join  his  wife,  if  he  has  one;  a  widow  need  not 
join  her  children  therein;  but  a  trustee  or 
guardian  for  minors  must  make  the  children 
parties.    Deyton  v.  Bell,  81  Ga.  370. 

Title  of  Purchaser.  —  Where  exempted  prop- 
erty is  sold  for  reinvestment  under  the  order 
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(3)  'Sale  on  Time.  —  It  is  not  necessary  that  the  old  homestead  be  sold  for 
cash  and  the  cash  immediately  invested.  The  sale  may  be  on  time,  and  if  the 
intention  is  to  invest  the  proceeds,  when  realized,  in  a  new  homestead,  they 
will  be  exempt.1 

(4)  Intention  to  Reinvest.  —  Where  this  is  the  case  the  proceeds  derived 
from  a  sale  of  the  homestead  are  not  exempt  when  they  are  not  held  with  the 
intention  of  investing  in  another  homestead,  or  if  they  are  invested  in  prop- 
erty other  than  a  homestead. - 

(5)  Proceeds  Given  to  Wife.  —  It  has  been  held  in  several  cases  that  where 
a  homestead  is  sold,  and  the  proceeds,  whether  money  or  property,  are  given 
or  conveyed  directly  to  the  wife  as  her  separate  property  and  in  consideration 
of  her  consent  to  the  sale  of  the  homestead,  such  proceeds  are  not  liable  to  be 
reached  by  the  creditors  of  her  husband.3 

g.  Voluntary  Surrender  to  Assignee  for  Creditors.  —  Where  a 
debtor  makes  an  assignment  for  the  benefit  of  creditors,  reserving  his  home- 


of  the  court  the  sale  operates  to  pass  to  the 
purchaser  the  entire  interest  and  title  of  the 
beneficiaries  in  the  exempted  property.  2 
Code  Ga.  (1895).  §  2847,  subsec.  2;  Van  Horn 
v.  McNeill,  70  Ga.  I2t. 

Liability  of  Purchasers  —  Set-off.  —  Where  a 
commissioner  appointed  by  the  chancellor  to 
sell  exempted  property  for  the  purpose  of  re- 
investment makes  a  sale  thereof,  the  purchas- 
ers are  bound  to  pay  the  price,  and  they 
cannot  set  off  in  a  suit  therefor  a  debt  due  by 
the  husband  or  either  of  the  beneficiaries  to 
them.    Sirmans  v.  Sirmans,  74  Ga.  541. 

Eeview  on  Appeal  —  Adequacy  of  Price.  —  On 
appeal  the  Supreme  Court  cannot  inquire 
whether  the  price  for  which  a  homestead  was 
sold  for  reinvestment  was  adequate  or  inade- 
quate    Deyton  v.  Bell,  81  Ga.  370. 

Where  a  Homestead  Was  Sold  for  the  Purpose  of 
the  Removal  of  the  Family  to  Another  State  and 
the  making  of  a  reinvestment  there,  the  re- 
versionary interest  of  the  head  of  the  family, 
in  the  hands  of  the  purchaser,  was  held  sub- 
ject to  levy  and  sale  by  a  creditor.  City  Bank 
v.  Smisson,  73  Ga.  422. 

Injunction.  —  Where  the  head  of  a  family  has 
applied  to  the  judge  of  the  Superior  Court  for 
leave  to  sell  all  or  a  part  of  the  homestead, 
equity  will  not,  at  the  instance  of  the  two  minor 
children  of  the  applicant,  enjoin  the  sale  on 
the  ground  that  the  applicant  drinks  to  excess, 
has  married  a  second  wife,  has  had  his  affec- 
tions alienated  from  the  petitioners,  is  mis- 
managing the  estate,  and  threatens  to  so 
manage  it  as  to  deprive  the  petitioners  of  all 
benefit  therefrom.  Barfield  v.  Barfield,  72  Ga. 
668. 

1.  Sale  May  Be  on  Credit.  —  State  Geddis, 
44  Iowa  537;  Schultloffel  v.  Collins,  98  Iowa 
576,  60  Am.  St.  Rep.  216;  Allen  v.  Gravitt,  3 
Ky.  L.  Rep.  514. 

Notes  Executed  by  the  purchaser  of  a  home- 
stead cannot  be  subjected  by  a  creditor  of  the 
seller  unless  he  shows  their  conversion  into 
other  property  not  exempted  by  law.  Allen  v. 
Gravitt,  3  Ky.  L.  Rep.  534;  King  v.  Tompkins, 
15  Ky.  L.  Rep.  29 

The  Interest  on  Notes  taken  in  payment  of  a 
homestead  and  intended  for  investment  in  an- 
other homestead  is  exempt.  Bailey  v.  Steve, 
70  Wis.  316. 

2.  Absence  of  Intention  to  Purchase  Another 


Homestead.  —  Huskins  v.  Hanlon,  72  Iowa  37; 
Peninsular  Stove  Co.  v.  Roark,  94  Iowa  560; 
Lear  v.  Totten,  14  Bush  (Ky.)  101.  And  see 
Morgan  v.  Rountree,  88  Iowa  249,  45  Am.  St. 
Rep.  234;  Smith  v.  Gore,  23  Kan.  488,  33  Am. 
Rep.  188. 

Proceeds  Invested  in  Business. —  If  the  pro- 
ceeds of  the  homestead  are  invested  in  busi- 
ness, the  property  in  which  such  proceeds  are 
invested  does  not  continue  exempt.  Penin- 
sular Stove  Co.  v.  Roark,  94  Iowa  560. 

The  Use  by  the  Debtor  of  a  Portion  of  the  Pro- 
ceeds of  the  sale  of  his  homestead  to  pay  debts 
and  maintain  his  family  does  not  destroy  his 
right  to  the  exemption  of  the  balance.  Binzel 
v.  Grogan,  67  Wis.  147. 

Intention  to  Reinvest  in  Another  State.  — 
Where  the  proceeds  are  exempted,  it  is  not 
necessary  that  the  debtor  shall  intend  to  pro- 
cure another  homestead  in  the  state.  Hewett 
v.  Allen,  54  Wis.  583.  It  is  sufficient  if  he  in- 
tends to  invest  the  proceeds  in  a  homestead  ir> 
another  slate.  Schuttloffel  v.  Collins,  98  Iowa 
576,  60  Am.  St.  Rep.  216. 

Proceeds  of  Homestead  in  Another  State.  —  But 
it  has  been  held  in  Iowa  that  where  an  Iowa 
homestead  is  sold  and  the  proceeds  are  in- 
vested in  a  homestead  in  another  state,  such 
homestead  is  not  within  the  statute  of  Iowa 
protecting  the  proceeds  of  a  homestead ;  and 
where  the  homestead  in  the  other  state  is  sold 
no  exemption  attaches  to  land  purchased 
therewith  in  Iowa.  Dalton  v.  Webb,  83  Iowa 
478,  32  Am.  St.  Rep.  314. 

3.  Right  of  Wife  to  Proceeds  of  Homestead.  — 
In  Vermont  it  has  been  held  that  the  proceeds 
of  a  sale  of  the  homestead  belong  to  the  wife, 
and  cannot  be  attached  for  her  husband's 
debts,  where  she  refuses  to  join  in  a  deed  of 
the  homestead  unless  the  avails  arc  given  to 
her,  and  the  husband  consents  to  her  having 
them.  Kcycs  v.  Rines,  37  Vt.  260,  86  Am.  Dec. 
707.    See  also  Nance  v.  Nance,  2S  III.  App.  5S7. 

In  7'fxas,  also,  it  has  been  held  that  cattle 
or  other  personal  property  received  in  pay- 
ment for  sale  of  a  homestead  and  ttansferrcd 
to  the  wife  to  be  her  separate  property,  in  con- 
sideration of  her  consent  to  the  sale  of  the 
homestead,  cannot  be  reached  and  subjected 
by  creditors  of  the  husband.  Blum  ?•.  l  ight, 
81  Tex.  414;  Galewood  v.  Scurlock.  2  Tex.  Civ. 
App.  98. 
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Stead,  and  afterwards  agrees  with  his  assignee  and  creditors  to  surrender  his 
tead  for  sale  with  the  other  land,  in  consideration  of  the  payment  to 
him  of  money  in  lieu  of  the  homestead,  the  money  thus  paid  to  him  is  exempt 
as  ag  linst  any  of  the  creditors  who  have  consented  to  its  payment  to  him  in 
lieu  of  his  homestead,  and  they  cannot  reach  and  subject  it  even  after  he  has 
loaned  it  out  to  another.' 

h.  Involuntary  Conversion  —  (i)  In  General. —  In  most  states,  if  an 
exempt  homestead  is  converted  into  money  or  other  personal  property  other- 
than  by  the  voluntary  act  of  the  debtor,  the  money  or  other  property 
may  be  claimed  as  exempt.2 

(2)  Judgment  for  Unlawful  Sale,  Trespass,  or  Injury.  —  If  an  exempt 
homestead  is  wrongfully  sold  or  otherwise  taken  from  the  debtor  by  proceed- 
ings in  invitum,  as  on  execution  or  attachment,  or  is  lost  to  him  or  impaired 
through  any  other  wrongful  act  of  another,  a  judgment  recovered  by  him  in 
an  action  for  the  wrong,  or  the  money  collected  under  such  judgment,  is 
exempt  to  the  same  extent  as  the  homestead  itself  would  have  been.3 

(3)  Damages  in  Condemnation  Proceedings.  —  Money  derived  as  damages 
for  a  right  of  way  taken  across  a  homestead  by  a  railroad  company  or  a 
municipality  is  exempt,  and  this  is  true  notwithstanding  the  character  of  the 
homestead  is  not  destroyed  as  such  by  the  easement.4 

(4)  Proceeds  of  Insurance.  —  It  is  also  very  generally  held  that  when  build- 
ings or  other  property  constituting  a  part  of  the  debtor's  homestead,  and 
exempt  as  such,  are  destroyed  by  fire,  the  proceeds  of  a  policy  of  insurance 
on  the  property  are  exempt,  to  enable  him  to  purchase  another  homestead 
or  replace  the  property  lost.5 


1.  Assignment  for  Benefit  of  Creditors  —  Money 
Paid  in  Lieu  of  Homestead.  —  Goodin  v.  First 
Nat.  Bank,  15  Ky.  L.  Rep.  208. 

But  where,  at  a  sale  of  a  homestead  by  an 
assignee  for  the  benefit  of  creditors,  the  debtor 
announced  that  he  relinquished  his  home- 
stead, and  purchased  the  land,  and  received  a 
credit  to  the  extent  of  the  homestead  exemp- 
tion on  his  notes  for  the  purchase  money,  it 
was  held  that  he  could  not  again  claim  a 
homestead  when  it  was  sought  to  collect  the 
balance  due  on  the  notes.  Whitesides  v. 
Cushenberry,  8  Ky.  L.  Rep.  590. 

Ohio  Statute  —  Allowance  in  Lieu  of  Homestead. 
—  In  Ohio,  under  a  statute  allowing  an  exemp- 
tion to  the  extent  of  five  hundred  dollars  in 
lieu  of  homestead,  a  debtor  made  an  assign- 
ment for  the  benefit  of  creditors  of  all  his 
property,  reserving  all  property  to  which  he 
might  be  entitled  under  the  homestead  and 
exemption  laws,  and  the  appraisers  set  off  to 
him  nothing  in  lieu  of  homestead,  and  the  as- 
signee sold  his  lands  in  disregard  of  his  selec- 
tion of  a  part  in  lieu  of  homestead.  It  was 
held  that  the  court  had  the  power  to  order  the 
sum  of  five  hundred  dollars  to  be  paid  to 
the  assignor  out  of  the  proceeds  of  the  sale 
of  the  lands  in  lieu  of  a  homestead.  Kuhn  v. 
Nieberg,  40  Ohio  St.  631. 

2.  Involuntary  Conversion  of  Homestead.  — 
Houghton  v.  Lee,  50  Cal.  101;  Mitchell  v. 
Milhoan,  11  Kan.  6r7;  Keyes  v.  Rines,  37  Vt. 
260,  86  Am.  Dec.  707;  Stebbins  v.  Peeler,  29 
Vt.  289. 

3.  Judgment  for  Unlawful  Sale  of  or  Injury  to 
Homestead.  —  Mudge  v.  Lanning,  68  Iowa  641; 
National  Bank  v.  Kilgore,  17  Tex.  Civ.  App. 
462.    And  see  Harrell  v.  Harrell,  77  Ga.  130. 

Damages  Recovered  from  a  Railroad  Company 
for  Causing  a  Fire  -upon  the  homestead  and 


thereby  injuring  or  destroying  fences,  build- 
ings, trees,  crops,  etc.,  are  exempt.  Mudge 
v.  Lanning,  68  Iowa  641.  And  see  Morgan  v. 
Rountree,  88  Iowa  249,  45  Am.  St.  Rep.  234. 

Damages  or  Rents  Recovered  Against  a  Tres- 
passer on  a  homestead  for  unlawful  seizure  and 
detention  thereof  are  exempt.  National  Bank 
v.  Kilgore,  17  Tex.  Civ.  App.  462;  La  Master 
v.  Dickson,  17  Tex.  Civ.  App.  473. 

4.  Money  Derived  as  Damages  for  Right  of  Way. 
—  Kaiser  v.  Sealon,  62  Iowa  466.  And  see 
Morgan  v.  Rountree,  88  Iowa  249,  45  Am.  St. 
Rep.  234;  Brooks  v.  Collins,  11  Bush  (Ky.) 
622. 

5.  Exemption  of  Proceeds  of  Insurance  on 
Homestead — California. —  Houghton  v.  Lee, 
50  Cal.  roi. 

Kentucky.  —  Bernheim  v.  Davitt,  9  Ky.  L. 
Rep.  229,  (Ky.  1887)  5  S.  W.  Rep.  193. 

Minnesota.  —  Culbertson  v.  Cox,  29  Minn. 
309,  43  Am.  Rep.  204. 

Texas.. —  Traders  Ins.  Co.  v.  Chase,  11 
Tex.  Civ.  App.  13;  New  Orleans  Ins.  Assoc. 
v.  Jameson,  6  Tex.  Civ.  App.  282;  Chase  v. 
Swayne,  88  Tex.  218,  reversing  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  418;  Cameron  v. 
Fay,  55  Tex.  58;  Whiteselle  v.  Jones,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  405. 

To  procure  a  policy  of  insurance  on  the 
homestead  is  not  a  fraud  on  creditors.  Bern- 
heim v.  Davitt,  9  Ky.  L.  Rep.  229,  (Ky.  1887) 
5  S.  W.  Rep.  193. 

In  Mississippi  it  has  been  held,  contrary  to 
the  cases  above  cited,  that  money  due  under 
a  policy  of  insurance  on  a  house  occupied  as  a 
homestead  represents  a  personal  contract  of 
indemnity  with  the  owner,  and  is  not  exempt 
as  representing  the  homestead;  but  in  this 
case  the  court,  contrary  to  .the  overwhelming 
weight  of  authority,  also  held  that  the  home- 
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(5)  Judicial  and  Execution  Sales  of  Homestead — (a)  In  General.  —  In  most 
states,  perhaps,  where  a  homestead  is  sold  at  a  judicial  sale  for  a  debt  as 
against  which  it  is  not  exempt,  and  a  surplus  remains,  the  debtor  may  claim 
the  amount  of  his  exemption  in  such  surplus,  to  enable  him  to  purchase 
another  homestead.1 

(b)  Execution  Sale.  —  This  is  the  case  in  some  states  where  a  homestead  is  sold 
under  execution  on  a  judgment  which  is  superior  to  the  homestead  exemption 
right.- 

(c)  After  Setting  Aside  Conveyance  as  Fraudulent.  —  Where  creditors  attack  a  con- 
veyance of  land  as  fraudulent  and  procure  a  judicial  sale  of  the  land,  the 
amount  of  the  homestead  exemption  may  be  claimed  out  of  the  proceeds  in 
those  jurisdictions  in  which  it  is  held  that  a  conveyance  of  the  homestead  can- 
not be  made  in  fraud  of  creditors.3 

(d)  Partition  Sale.  —  When  a  tenant  in  common  is  allowed  to  assert  the  right 
of  exemption,  as  is  the  case  in  most  jurisdictions,4  and  a  partition  in  kind 
between  him  and  his  copartners  is  impracticable,  the  homestead  right  will 
attach  to  and  protect  the  proceeds  of  a  sale  made  for  the  purpose  of  partition 
to  the  extent  of  the  homestead  value.5 

(e)  Foreclosure  of  Mortgage.  —  Giving  a  mortgage  on  the  homestead  does  not 


stead  exemption  laws  are  strictly  construed. 
Smith  v.  Ratcliff,  66  Miss.  683,  14  Am.  St. 
Rep.  606.  See  also  Monniea  v.  German  Ins. 
Co.,  12  111.  App.  240.  See  further  the  title 
Exemptions  (from  Execution),  vol.  12,  p. 
152. 

1.  Judicial  Sale  of  Homestead  —  Exemptions  — 

United  States.  — In  re  Beckerford,  I  Dill.  (U. 
S.)  45,  3  Fed.  Cas.  No.  1,209  (under  a  Missouri 
statute  of  1864). 

Arkansas.  —  Simpson  v.  Biffle,  63  Ark.  289. 

Illinois.  —  Walsh  v.  Horine,  36  III.  238. 

Kansas.  —  Mitchell  v.  Milhoan,  11  Kan.  617; 
Gilworth  v.  Cody,  21  Kan.  702;  Brenneke  v. 
Duigenan,  6  Kan.  App.  229. 

Kentucky.  —  Schmidt  v.  Oliges,  6  Ky.  L. 
Rep.  296;  Robinson  v.  Blackerby,  (Ky.  1887)  5 
S.  W.  Rep.  312. 

Mississippi.  —  Edmonson  v.  Meacham,  50 
Miss.  34. 

Ohio. — Jackson  v.  Reid,  32  Ohio  St.  443; 
Bills  v.  Bills,  41  Ohio  St.  206. 

South  Carolina.  — Swandale  71.  Swandale,  25 
S.  Car.  389. 

Texas.  —  Jenkins  v.  Volz,  54  Tex.  636. 

Vermont.  —  Keyes  v.  Rines,  37  Vt.  260,  86 
Am.  Dec.  707. 

Wisconsin.  — Clancey  v.  Almc,  98  Wis.  229. 

In  Kansas  the  proceeds  arising  from  the 
forccrl  sale  of  a  homestead  are  exempt  from 
any  execution  issued  on  any  judgment  which 
was  not  a  lien  on  such  homestead,  so  long  as 
the  judgment  debtor  desires  and  expects  to 
use  the  money  in  purchasing  another  home- 
stead, or  in  redeeming  the  former  homestead 
from  the  sale.  Mitchell  v.  Milhoan,  11  Kan. 
617;  Gilworth  v.  Cody,  21  Kan.  702. 

In  Illinois,  where  a  homestead  is  sold  under 
process,  the  statute  exempts  the  proceeds  to 
the  extent  of  one  thousand  dollars,  for  one 
vear  after  the  receipt  thereof.  The  exemption 
is  for  a  year  from  the  time  when  the  money 
is  Actually  paid  over.  And  a  tender  of  the 
money  by  the  officer  before  the  debtor  has  had 
a  reasonable  time  within  the  period  of  redemp- 
tion to  test  the  validity  of  the  sale  makes  no 
difference.     Walsh  v.  Horine,  36  III.  238. 
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Garnishment.  —  Where  an  execution  creditor 
pays  to  the  sheriff  the  value  of  the  homestead 
and  causes  the  premises  to  be  sold  for  satis- 
faction of  his  debt,  the  officer  holds  the  money 
for  the  use  of  the  homesteader.    It  is  not  in 
the  custody  of  the  law,  and  is  subject  to  gar- 
nishment.   And  if  the  sheriff  is  garnished  at 
the  suit  of  a  creditor  of  the  debtor,  he  cannot 
be  required  upon  mere  motion  to  pay  the ' 
money  over  to  the  homesteader.    The  right  to  • 
the  money  stands  for  determination  in  thr- 
garnishment  proceeding,  where  the  attaching 
creditors  may  be  heard.    Self  v.  Schocnfieid,  ' 
60  111.  App.  65. 

In  Texas,  where  there  was  no  law  authorizing  . 
a  sale  ortransferof  the  homestead,  it  was  held 
that  where  a  homestead  was  sold  to  satisfy  a 
vendor's  lien,  the  surplus  was  not  exempt. 
The  sale,  it  was  said,  was  a  voluntary  conver- 
sion of  the  homestead  into  money,  and  the 
money  was  not  exempt.  Mann  v.  Kelsey,  71 
Tex.  609,  10  Am.  St.  Rep.  800. 

2.  Execution  Sale.  —  Robinson  v.  Blackerby 
(Ky.  1887)  5  S.  W.  Rep.  212. 

Thus  in  Arkansas,  where  land  is  sold  under 
execution  on  a  judgment  rendered  before  its 
occupancy  as  a  homestead,  and  which  is  there- 
fore a  lien  upon  the  land,  the  surplus  re- 
maining after  satisfying  the  execution  cannot 
be  applied  upon  another  execution  on  a  judg- 
ment rendered  after  occupancv.  Simpson  -• 
Biffle,  63  Ark.  289. 

In  South  Carolina  a  sale  of  the  homestead 
under  an  execution  is  absolutely  void,  and  a 
person  who  claims  a  right  of  homestead  in 
land  sold  under  execution  cannot  claim  an 
exemption  in  the  proceeds  of  the  sale.  Ross 
v.  Bradford,  28  S.  Car.  71. 

3.  Sale   After    Setting   Conveyance   Aside  as 
Fraudnlent.  —  Edmonson  v.  Meacham,  50  Miss.  | 
34.    Sec  also  Bills  r.  Bills,  41  Ohio  St.  206. 

4.  Exomption  Attaches  to  Proceeds  of  Partition 
8ale.  —  See  supra,  this  title.  Title  or  Interest 
Necessary  to  Support  Homestead  Exemption  — 
Property  Held  in  Common  or  in  Joint  Tenancy. 

5.  Swandiile  v.  Swandale,  25  S.  Car.  389; 
Jenkins  -'.  Vol/,  54  Tex.  636. 

Volume  XV. 


Property  in  Which  Exemption 


HOMliSTliAD. 


May  Be  Claimed. 


waive  the  right  of  exemption  except  as  against  the  mortgage  debt;  and  in  a 
numbei  of  states  the  mortgagor  is  entitled,  on  foreclosure  of  the  mortgage,  to 
ha\  e  the  amount  of  his  homestead  exemption  set  off  to  him  out  of  the  surplus, 
after  satisfying  the  secured  debt,  before  any  part  of  the  proceeds  can  be 
applied  to  the  satisfaction  of  debts  as  against  which  the  homestead  exemption 
might  be  claimed.1 

i.  Change  OF  HOMESTEAD.  —  It  is  clear  that  if  no  rights  of  creditors 
intervene,  and  there  is  no  provision  in  the  statute  to  prevent,  a  debtor  may 
change  his  homestead  by  moving  from  one  tract  of  land  to  another,  and  claim 
the  new  homestead  as  exempt ;  but  in  the  absence  of  statutory  provision  he 
cannot,  by  moving  from  one  tract  of  land  to  another,  hold  the  latter  as  his 
homestead  as  against  the  lien  of  a  judgment  which  attached  thereto  prior  to  the 
removal.3  In  some  states  it  is  otherwise  by  express  provision  of  the  statute. 
In  Ioiva,  for  example,  the  statute  expressly  provides  that  the  owner  may  from 
time  to  time  change  his  homestead,  and  hold  the  new  homestead  exempt  from 
execution,  to  the  extent  in  value  of  the  old,  in  all  cases  where  the  former 
homestead  would  have  been  exempt,  but  that  such  change  shall  not  prejudice 
conveyances  or  liens  made  or  created  previous  to  the  change.3 

Consent  of  Wife.  —  In  the  absence  of  statutory  provision  to  the  contrary,  a 
husband  may  change  his  homestead  without  the  consent  of  his  wife.4 


1,  Proceeds  of  Foreclosure  of  Mortgage  on  Home- 
stead —  Kansas.  —  Brenneke  v.  Duigenan,  6 
Kan.  App.  229. 

Nebraska.  —  Morrill  v.  Skinner,  57  Neb.  164. 

Ohio.  —  McConville  v.  Lee,  31  Ohio  St.  447. 
And  see  Niehaus  v.  Faul,  43  Ohio  St.  63. 

Tennessee. — White  v.  Fulghum,  87  Tenn. 
281. 

Wisconsin.  — Clancey  v.  Alme,  98  Wis.  229. 

"  Proceeds  of  Sale  of  Homestead."  —  The  sur- 
plus proceeds  of  a  foreclosure  sale  of  the 
homestead  are  proceeds  of  a  sale  of  the  home- 
stead within  the  meaning  of  a  statute  exempt- 
ing such  proceeds  while  held  with  intent  to 
procure  another  homestead  therewith.  Clan- 
cey v.  Alme,  98  Wis.  229. 

2.  Change  of  Homestead.  —  Robinson  v.  Black- 
erby,  9  Ky.  L.  Rep.  375;  Holliman  v.  Smith, 
39  Tex.  357;  Mabry  v.  Harrison,  44  Tex.  286; 
Houston,  etc.,  R.  Co.  v.  Winter,  44  Tex.  597; 
Willis  v.  Matthews,  46  Tex.  478;  Freiberg  v. 
Walzem,  85  Tex.  264;  Rose  v.  Blankenship, 
(Tex.  1891)  18  S.  W.  Rep.  101.  See  Campbell 
v.  Jones,  52  Ark.  493. 

After  Eviction  under  Judgment. —  If  a  party 
acquires  a  homestead  right  in  a  tract  of  land, 
and  subsequently  is  evicted  under  a  judgment 
from  the  part  of  the  tract  on  which  he  lived, 
he  may  move  on  the  other  part  and  hold  it  un- 
der the  homestead  law.  Spencer  v.  Geissman, 
37  Cal.  96,  99  Am.  Dec.  248. 

New  Designation  to  Include  Additional  Land.  — 
A  debtor  who  has  made  a  designation  of  land 
as  his  homestead  under  the  Texas  statute  may 
afterwards  make  another  designation  so  as  to 
include  property  acquired  after  the  first  desig- 
nation, provided  the  statutory  limitations  are 
not  exceeded.  Lake  v.  Boulware,  12  Tex.  Civ. 
App.  660. 

After  Setting  Apart  Homestead  on  Levy  of 
Execution. —  In  Mississippi  a  sheriff  levied  an 
execution  on  land  and  set  off  a  part  thereof  to 
the  debtor  as  his  homestead,  in  accordance 
with  statutory  provisions.  Afterwards  the 
debtor  abandoned  this  land  and  moved  to  an- 
other tract,  selling  the  land  which  had  been 


set  off  to  him  and  claiming  as  his  homestead 
the  land  to  which  he- moved.  It  was  held  that 
when  th  e  land  was  set  off  to  him  by  the  sheriff, 
all  the  rest  of  the  land  which  had  been  levied 
on  was  subject  to  sale,  and  hat  he  could  not 
prevent  a  sale  by  his  change  of  homestead. 
Richie  v.  Duke,  70  Miss.  66. 

Sale  and  Removal  to  Other  Land.  —  In  Ken- 
tucky a  debtor  who  was  occupying  land  as  a 
homestead  sold  the  part  thereof  on  which  he 
resided,  after  incurring  a  debt,  but  before  judg- 
ment thereon  against  him,  and  moved  to  the 
unsold  part,  and  was  residing  thereon  when  a 
creditor  obtained  judgment  and  levied  an  ex- 
ecution1 on  the  land.  It  was  held  that  he  was 
entitled  to  a  homestead.  Robinson  v.  Black- 
erby,  9  Ky.  L.  Rep.  375. 

Fraud  as  Against  Creditors.  —  In  In  re  Wright, 
3  Biss.  (U.  S.)  359,  it  was  held  by  Judge  Miller 
that  though  a  debtor  had  a  right  under  the 
Wisconsin  slatule  to  sell  his  homestead,  he 
could  not  shift  it  to  the  prejudice  of  creditors, 
and  where  an  insolvent  merchant  sold  his 
homestead  for  cash,  which  he  did  not  use  for 
payment  of  debts,  and  moved  into  his  store 
with  his  family,  it  was  held  that  he:  could  not 
hold  the  store  as  his  homestead. 

3.  Statutes  Allowing  Change  of  Homestead  — 
Iowa. —  Under  the  Iowa  statute,  where  a 
debtor  moved  from  one  parcel  of  land  to 
another  after  the  docketing  of  a  judgment 
against  him,  it  was  held  that  the  occupancy  of 
the  new  homestead  displaced  the  lien  of  the 
judgment  thereon  and  left  it  a  lien  on  the  old 
homesiead  only,  where  it  was  of  greater  value 
than  the  new,  or  of  equal  value  therewith, 
and  that  the  new  homestead  was  not  subject 
to  execution  on  the  judgment.  Furman  v. 
Dewell,  35  Iowa  170.  This  case  in  effect  over- 
ruled Elston  v.  Robinson,  21  Iowa  531,  and 
Sargent  ?/.  Chubbuck.  19  Iowa  37. 

4.  Consent  of  Wife  Not  Necessary.  —  Williams 
v.  Swetland,  10  Iowa  51;  Holliman  v.  Smith, 
39  Tex.  357.  See  infra,  this  title.  Waiver, 
Forfeiture,  Abandonment,  and  Estoppel  —  Aban- 
donment. 
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Claim  of  Abandoned  Homestead.  —  When  a  debtor  has  moved  from  a  tract  of  land 
occupied  as  his  homestead  to  another  tract,  with  intention  to  change  his 
homestead,  he  cannot  afterwards  assert  a  claim  of  homestead  in  the  abandoned 
premises  as  against  purchasers  or  creditors.1 

The  Sale  or  Exchange  of  a  homestead  and  the  right  of  exemption  in  land  pur- 
chased with  the  proceeds,  or  in  the  proceeds,  or  in  the  land  taken  in  exchange, 
are  elsewhere  considered.2 

/.  Exchange  of  Homestead  or  Sale  and  Purchase  of  New  Home- 
stead  —  (i)  In  General.  —  In  many  states  the  statutes  permit  a  debtor  to 
exchange  his  homestead  for  other  land,  and  to  hold  the  land  so  acquired  as  his 
homestead  and  exempt  from  liability  for  any  debt  for  which  the  old  home- 
stead would  not  be  liable,3  or  to  sell  his  homestead  and  invest  the  proceeds 
in  a  new  homestead  which  shall  be  exempt  to  the  same  extent  as  the  old 
homestead.4    To  come  within  the  statute  the  proceeds  must  be  invested 


1.  Old  Homestead  Not  Exempt.  —  Holliman  v. 
Smith,  39  Tex.  357,  and  other  cases  cited  in 
the  notes  preceding.  See  also  infra,  this  title, 
Waiver,  Forfeiture,  Abandonment,  and  Estoppel 
—  Abandonment.  , 

2.  Sale  or  Exchange  of  Homestead.  —  See  infra, 
this  section,  Exchange  of  Homestead  or  Sale  and 
Purchase  of  New  Homestead. 

3.  Exchange  of  Homestead  —  California.  — 
Eby  v.  Foster.  61  Cal.  282. 

Illinois.  —  Crawford  v.  Richeson,  10 1  111.  351. 

Iowa.  —  Windle  v.  Brandt,  55  Iowa  221; 
Jones  v.  Brandt,  59  Iowa  332;  Cowgell  v.  War- 
rington, 66  Iowa  666;  Mann  v.  Corrington,  93 
Iowa  108,  57  Am.  St.  Rep.  256;  Robinson  v. 
Charleton,  104  Iowa  296;  Blue  v.  Heilprin,  105 
Iowa  608. 

Kentucky. — Thompson  v.  Heffner,  11  Bush 
(Ky.)  364;  Whitt  v.  Kendall,  n  Ky.  L.  Rep. 
116. 

Mississippi.  —  Thorns  v.  Thorns,  45  Miss. 
263;  Airey  v.  Buchanan,  64  Miss.  181. 

Missouri.  —  Farra  v.  Quiglcy,  57  Mo.  284; 
Creath  v.  Dale.  84  Mo.  349;  Smith  v.  Enos,  91 
Mo.  579;  Goode  v.  Lewis,  118  Mo.  357. 

Texas.  — Schneider  v.  Bray,  59  Tex.  668,  dis- 
tinguishing Whittenberg  v.  Lloyd,  49  Tex.  633. 

Wisconsin.  —  Hoppe  v.  Goldberg,  82  Wis. 
660. 

Several  Exchanges.  —  The  owner  of  a  home- 
stead acquired  by  successive  exchanges  has 
been  held  10  be  entitled  to  the  same  homestead 
rights  in  the  one  last  acquired  that  he  had  in 
the  original  one.  Creath  v.  Dale.  84  Mo.  349; 
Goode  v.  Lewis,  118  Mo.  357.  See  also  Craw- 
ford v.  Richeson,  101  III.  351. 

Exchange  of  Land  Partly  Mortgaged. — Where  a 
farm  which  was  exchanged  for  a  town  lot  with 
the  inteniion  to  use  the  latter  as  a  homestead 
consisted  of  a  homestead  only  in  part,  and  a 
mortgage  on  the  balance  was  assumed  by  the 
grantee,  it  was  held  that  the  lot  should  be  re- 
garded as  wholly  acquired  from  the  sale  or 
«xchangc  of  the  homestead,  as  the  mortgaged 
part  of  the  land  exchanged  therefor  might  be 
considered  as  absorbed  in  payment  of  the 
mortgage,  and  not  as  constituting  part  of  the 
consideration  for  the  lot.  lloppe  v.  Goldbrrg, 
82  Wis.  660. 

Exchange  for  Property  in  Which  Debtor  Has 
Half  Intorest.  —  Where  a  debtor  owned  a  home- 
stead and  also  a  half  interest  in  other  property 
subject  to  execution,  and  exchanged  the  home- 
stead for  the  other  half  interest  in  such  prop- 


erty, it  was  held  that  the  half  interest  origin- 
ally owned  remained  liable  to  be  sold  under 
execution  on  a  judgment  for  a  debt  existing  at 
the  time  of  the  exchange.  Thompson  v,  Rog- 
ers, 51  Iowa  333. 

4.  Exemption  of  Land  Purchased  with  Proceeds 
of  Homestead  —  United  States.  —  Green  v.  Root, 
62  Fed.  Rep.  191. 

Idaho.  —  Wright  v.  Westheimer,  2  Idaho  962. 
Illinois.  —  Watson  v.  Saxer,   102    III.  585; 
Boyd  v.  Fullerton,  125  111.  437;   Nance  v. 
Nance,  28  111.  App.  587. 

Iowa.  —  Benham  v.  Chamberlain,  39  Iowa 
358;  Cowgell  v.  Warrington,  66  Iowa  666; 
Atkinsons.  Hancock,  67lowa452;  Afton  First 
Nat.  Bank  v.  Thompson,  72  Iowa  417;  While 
v.  Kinley,  92  Iowa  598;  Mann  v.  Corrington, 
93  Iowa  108,  57  Am.  St.  Rep.  256;  Robinson 
v.  Charleton,  104  Iowa  296;  Blue  v.  Heilprin, 
105  Iowa  608;  Johnson  County  Sav.  B.ink  v. 
Carroll,  (Iowa  1899)  78  N.  W.  Rep.  247. 

Kentucky.  —  Cooper  v.  Arnett,  95  Ky.  603; 
Sebastian  v.  Steel,  (Ky.  1892)  20  S.  W.  Rep. 
269;  McDonald  v.  Lowry,  (Ky.  1899)  50  S.  W. 
Rep.  553;  Lear  v.  Totten,  14  Bush  (Ky.)  101; 
Carter  v.  Liles,  5  Ky.  L.  Rep.  690;  Musgrave 
v.  Parish,  10  Ky.  L.  Rep.  998. 

Missouri.  —  Farra  v.  Quigly,  57  Mo.  284; 
Smith  v.  Enos,  91  Mo.  579;  Goode  v.  Lewis, 
118  Mo.  357;  Macke  v.  Byrd,  131  Mo.  6S2,  52 
Am.  St.  Rep.  649;  Beckmann  v.  Meyer,  7  Mo. 
App.  577,  75  Mo.  333.  See  Stanley  v.  Baker, 
75  Mo.  60;  Stinde  v.  Behrens,  81  Mo.  254. 

Nebraska, —  Prugh  v.  Portsmouth  Sav.  Bank, 
48  Neb.  414. 

Texas.  —  Freiberg  v.  Walzem,  85  Tex.  264. 
Wisconsin.  —  Hoppe  v.   Goldberg,  82  Wis. 
660. 

Use  of  Other  Money  in  Addition  to  Proceeds  of 
Homestead.  —  Where  a  debtor  sold  the  home- 
stead occupied  by  him,  and  commenced  the 
erection  of  a  new  one  of  greater  value,  using 
the  proceeds  of  the  sale  together  with  other 
money  in  its  construction,  it  was  held  that  the 
homestead  character  attached  to  the  excess  of 
value  in  the  new  house  nnly  from  the  time  of 
its  occupancy.    Blue  7'.  Heilprin,  105  Iowa  608. 

Taking  Title  in  Wife's  Name.  —  The  title  to 
the  new  homestead  may  be  taken  in  the  wife's 
name.  Green  v.  Root,  62  Fed.  Rep.  191 ; 
Jones  v.  Brandt,  59  Iowa  332:  White  v.  Kin- 
Icy,  92  Iowa  598.  See  Broome  v.  Davis,  87 
Ga.  584. 

Deod  Mado  to  Wifo  by  Mistake —  In  < 
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directly  in  another  homestead.  If  they  are  invested  in  business,  and  a  debt 
is  then  contracted,  they  cannot  be  withdrawn  from  the  business  and  invested 
in  land,  so  as  to  entitle  the  debtor  to  hold  the  land  exempt  as  against  such 
debt.1  Land  for  which  a  homestead  is  exchanged  will  not  be  exempt  except 
as  a  homestead,  and  only  to  the  extent  allowed  by  the  constitution  and 
statute.2 

Value.  —  By  express  provision  of  the  Iowa  statute  the  property  acquired 
for  a  new  homestead  by  exchange  or  sale  of  a  former  homestead  is  not  exempt 
as  against  debts  contracted  prior  to  its  acquisition  except  to  the  value  of  the 
former  homestead.3 

(2)  Delay  in  Reinvesting.  —  When  a  debtor  sells  his  homestead  with  the 
intention  of  purchasing  a  new  one,  a  reasonable  time  within  which  to  exercise 
that  right  will  be  allowed  to  him,  and  if  he  does  not  gain  credit  on  account 
of  the  transaction,  debts  contracted  in  the  interim  cannot  be  enforced  against 
the  new  homestead.1 

(3)  Homestead  in  Another  State.  —  The  proceeds  of  the  homestead,  when 
invested  in  a  new  homestead  in  another  state,  have  been  held  not  to  remain 
exempt.  Therefore,  where  a  debtor  sold  his  homestead  in  Iowa  and  pur- 
chased one  in  Missouri,  and  afterwards  sold  his  homestead  in  Missouri  and 
invested  the  proceeds  in  a  new  homestead  in  Iowa,  it  was  held  that  he  could 
not  hold  the  last  homestead  in  Iowa  exempt  from  debts  existing  at  the  time 
of  its  purchase,  even  though  they  did  not  antedate  the  first  homestead.5 

(4)  Declaration,  Recording  Deed,  etc.  —  Where  a  homestead  is  exchanged 
for  a  new  homestead,  or  is  sold  and  the  proceeds  are  invested  in  a  new  home- 
stead, questions  may  arise  as  to  the  necessity  of  complying,  as  regards  the  new 
homestead,,  with  formalities  which  the  statute  requires  generally  in  order  to 


a  husband  and  his  wife  sold  a  homestead  laid 
off  to  the  husband  as  head  of  a  family  and  in- 
vested the  proceeds  in  land,  intending  it  to 
take  the  place  of  the  homestead,  but  by  mis- 
take the  deed  was  made  to  the  wife  only,  as  a 
free  trader.  It  was  held  that  equity  would 
treat  the  title  to  the  wife  as  a  trust  for  the 
same  uses  as  was  the  homestead  under  the 
law,  and  would  treat  the  purchaser  with  notice 
as  holding  for  the  same  use  as  she  did.  Mur- 
ray v.  Sells,  53  Ga.  257.  And  see  Broome  v. 
Davis,  87  Ga.  584. 

Where  a  Wife  Released  Dower  and  Homestead 
in  a  conveyance  by  the  husband,  in  considera- 
tion of  payment  of  a  portion  of  the  purchase 
money  to  her,  and  the  money  was  used  in  the 
purchase  of  a  new  home,  it  was  held  that  an 
intent  to  invest  her  with  the  same  rights  there- 
in that  she  had  in  the  old  home  would  be  pre- 
sumed.   Nance  v.  Nance,  28  111.  App.  587. 

1.  Investment  of  Proceeds  in.  Business  Before 
Purchase  of  New  Homestead.  —  Peninsular  Stove 
Co.  v.  Roark,  0,4.  Iowa  560. 

Burden  of  Proof.  —  Where  the  defendant  re- 
lies upon  the  fact  that  his  homestead  was 
procured  with  the  proceeds  of  a  previous 
homestead,  in  order  to  establish  its  exemption 
from  a  claim  which  antedates  the  acquisition 
of  the  last  homestead,  he  has  the  burden  of 
proving  that  fact.  Afton  First  Nat.  Bank  v. 
Thompson,  72  Iowa  417;  Paine  v.  Means,  65 
Iowa  547;  Davenport  First  Nat.  Bank  v.  Baker, 
57  Iowa  197. 

And  where  a  wife  claims  property  as  a 
homestead  on  the  ground  that  it  was  paid  for 
with  the  proceeds  of  the  sale  of  a  former  home- 
stead, she  has  the  burden  of  clearly  show- 
ing such  fact.    Johnson  County  Sav.  Bank  v. 
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Carroll,  (Iowa  1899)  78  N.  W.  Rep.  247. 

2.  Land  Exempt  Only  as  Homestead.  —  Camp- 
bell v.  Jones,  52  Ark.  493. 

3.  Comparative  Value  of  Former  and  New  Home- 
stead. —  White  v.  Kinley,  92  Iowa  598;  Blue  v. 
Heilprin,  105  Iowa  608. 

Purchase  in  Part  Only  with  Proceeds  of  Home- 
stead.—  The  purchase  of  a  second  homestead 
partly  with  the  proceeds  of  a  former  homestead 
and  partly  with  other  means  entitles  the  owner 
to  hold  it  exempt  from  debts  contracted  subse- 
quently to  the  occupancy  of  the  old  homestead, 
where  the  value  of  the  second  homestead  does 
not  exceed  that  of  the  first.  Lay  v.  Templeton. 
59  Iowa  684;  Benham  v.  Chamberlain,  39  Iowa 
353. 

Exchange  of  Mortgaged  Homestead.  —  Where  a 
farm  exceeding  in  extent  the  amount  which 
could  be  held  exempt,  and  encumbered  for 
a  portion  of  its  value,  was  exchanged  for 
another  tract  of  land  no  greater  in  value  than 
was  capable  of  exemption  as  a  homestead,  and 
the  latter  was  occupied  as  such,  it  was  held 
that  since  it  was  not  practicable  to  establish 
what  portion  of  the  value  of  the  original  tract 
was  exempt,  no  portion  of  the  new  homestead 
could  be  held  exempt  from  a  debt  existing  at 
the  time  of  the  exchange.  Paine  v.  Means, 
65  Io~va  547. 

4.  Time  Allowed  for  Reinvestment  in  New 
Homestead.  —  Benham  v.  Chamberlain,  39  Iowa 
35S. 

What  is  a  reasonable  time  must  depend  upon 
the  facts  of  each  particular  case.  Robinson  v, 
Charleton,  104  Iowa  296. 

5.  Proceeds  of  Homestead  in  Another  State.  — 
Rogers  v.  Raisor,  60  Iowa  355.  But  see  Stinde 
v.  Behrens,  81  Mo.  254. 
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acquire  homestead  rights,  such  as  the'filing  of  a  declaration  of  homestead,  or 
the  recording  of  a  deed,  etc.  The  question  will  depend  upon  the  language  of 
the  particular  statute.1 

(5)  Time  of  Forming  Intention  to  Invest  Proceeds.  —  When  a  debtor  sells  his 
homestead  and  does  not  at  the  time  have  any  intention  of  using  the  proceeds 
in  purchasing  another  homestead,  he  cannot  render  such  proceeds  exempt  by 
forming  such  an  intention  after  an  action  has  been  brought  against  him  to 
subject  such  proceeds  to  the  payment  of  a  debt.2 

(6)  Debts  for  Which  Neiv  Homestead  Is  Liable. — The  new  homestead  is 
generally  liable  for  debts  contracted  prior  to  the  acquisition  of  the  old  home- 
stead,3 but  it  is  exempt  as  against  debts  contracted  subsequently  thereto, 
though  prior  to  acquiring  the  new  homestead.'1 

(7)  Application  of  Surplus  Proceeds.  —  Where  a  debtor  who  owns  land  of 
greater  value  than  the  homestead  exemption  limit  fixed  by  the  statute  sells 
such  land  and  invests  in  a  new  homestead  a  portion  of  the  proceeds  equal  to 
the  value  of  the  homestead  exemption  allowed  by  the  statute,  he  may  claim 
the  new  homestead  as  exempt  notwithstanding  the  fact  that  the  surplus  pro- 
ceeds are  applied  by  him  to  the  payment  of  his  debts.5 

(8)  Intention  in  Selling  Old  Homestead.  —  Where  a  debtor  has  sold  his 
homestead  and  invested  the  proceeds  in  another  homestead,  it  is  not  neces- 
sary, in  order  to  entitle  him  to  the  exemption  of  the  new  homestead  as 
against  a  debt  created  prior  to  the  purchase  of  the  new  homestead,  but  subse- 
quent to  the  purchase  of  the  old  homestead,  that  he  show  that  the  sale  was 
made  with  the  intention  to  reinvest  the  proceeds  in  another  homestead.  It 
is  sufficient  that  the  reinvestment  has  in  fact  been  made.6 

(9)  Occupancy  of  New  Homestead.  —  Land  acquired  by  exchange  of  a  home- 
stead, or  purchased  with  the  proceeds  of  a  former  homestead,  must  be  intended 
for  a  homestead  and  occupieJ  as  such,  but  it  need  not  necessarily  be  occupied 
immediately.  A  reasonable  time  must  be  allowed  for  the  debtor  to  make  the 
change  and  to  remove  his  family  to  the  new  home;  and  where  there  is  no 
unreasonable  delay,  it  will  be  exempt  during  the  time  intervening  between  its 
acquisition  and  its  actual  occupancy.7 

1.  Necessity  of  New  Declaration  of  Homestead.  the  recording  of  the  deed  of  the  new  home- 

—  In  Idaho  land  purchased  with  the  proceeds  stead.    Smith  v.  Enos,  91  Mo.  579.    See  also 

of  a  homestead  sold  with  the  intention  of  pur-  Farra  v.  Quigly.  57  Mo.  284. 

chasing  a  new  homestead  does  not  become  a  2.  Intention  to  Reinvest  Formed  After  Com- 

homestead  until  a  declaration  of  homestead  is  mencement  of  Action.  —  Smith  v.  Gore,  23  Kan. 

filed,  and  is  not  exempt  as  against  an  attach-  488,  33  Am.  Rep.  188. 

ment  prior  to  the  filing  of  the  declaration.  3.  Debts  for  Which  New  Homestead  Is  Liable. 

Wright  v.  Westheimer,  2  Idaho  962.  —  Bills  v.  Mason,  42  Iowa  329. 

In    California   also   a  new  declaration  of  4.  Pearson  v.  Minturn,  IS  Iowa  36;  Robb  v. 

homestead  must  be  made  and  filed.    Eby  v.  McBride,  2S  Iowa  3S6. 

Fostpr,  61  Cal.  282.  Former  Homestead  Acquired  by  Descent. —  In 

The  delivery  of  the  deed  to  the  n;\v  home-  Kentucky,  where  a  homestead  is  acquired  by 

stead  and  the  filing  thereof  for  record,  together  descent  and    not   by  purchase,  and  is  sold 

with  the  declaration  of  homestead,  constitute  and  the  proceeds  are  invested  in  purchasing 

one  transaction,  and  the  moment  the  title  to  another  homestead,  the  new  homestead  is  ex- 

the  premises  vests   the  homestead  right  at-  empt  even  as  against  a  debt  contracted  before 

taches;  and  the  premises  are  not  subject  to  the  acquisition  of  the  former  homestead.  Mc- 

the  lien  of  existing  judgments.    Eby  v.  Fos-  Donald  v.  I.owry.  (Kv.  1S99)  50  S.  VV.  Rep.  553. 

ter,  6l  Cal.  282.  6.  Payment  of  Debts  with  Surplus  Proceeds.  — 

Recording  Deed  —  Missouri  Statute.  —  In  Mis-  Cooper  v.  Arnctt,  95  Ky.  605,  16  Kv.  L.  Rep. 

souri,  where  the  statute  exempts  a  homestead  145. 

as  against  debts  existing  at  the  time  of  its  ac-  6.  Intention  in  Selling  Former  Homestead. — 

quisition,  and  declares  that  the  date  of  record-  Cooper  v.  Arnett,  95  Ky.  603,  16  Ky.  L.  Rep. 

ing  the  deel  shall  be  considered  the  time  of  145. 

acquisition,  but  allows  the  new  homestead  to  7.  Necessity  for  Occupancy.  —  Cowgcll  :■.  War- 
be  acquired  in  place  of  a  former  homestead  rington,  60  Iowa  666;  Mann  v.  Corringion,  03 
and  declares  that  such  new  homestead  shall  Iowa  108,  57  Am.  St.  Rep.  256;  Blue  v.  Iliil- 
not  be  liable  for  debts  for  which  the  former  prin,  105  Iowa  608. 

was  not  liable,  it  has  been  held  that  a  new  Land  Acquired  in  Exchango  for  a  Homestead 

homestead  taken  in  exchange  for  an  old  one  Being  under  a  Lease,  it  was  held  that  it  m  1  k ' > (■ 

is  exempt  as  against  debts  contracted  prior  to  have  the  character  of  a  homestead,  though  on 

601  Volume  XV. 


Property  in  Which  Exemption 


HOMESTEAD. 


May  Be  Claimed. 


(10)  Vacant  Property.  —  While  the  right  of  homestead  will  not  attach  to 
vacant  land  acquired  by  purchase  independently  of  a  change  of  homestead, 
it  will  attach  to  vacant  land  taken  in  exchange  for  a  former  homestead  or 
bought  with  the  proceeds  of  a  former  homestead  when  held  in  good  faith 
for  use  as  a  homestead.1 

12.  Separate  Homesteads  at  Same  Time.  —  There  cannot  be  two  separate 
homesteads  at  one  and  the  same  time,8  and  the  attempt  to  acquire  a  second 
homestead  while  one  previously  acquired  is  still  in  force  is  void.3 

13.  Separate  Homesteads  in  Same  Tract.  —  Two  separate  estates  of  homestead 
cannot  exist  in  the  same  land  at  the  same  time.4  Thus  an  heir  entitled  to 
the  reversion  cannot  acquire  a  homestead  interest  in  the  land  during  the  exist- 
ence of  the  widow's  homestead  therein.5 

14.  Limitations  as  to  Value  and  Extent  —  a.  In  General.  —  In  some  states 
the  homestead  which  a  debtor  may  claim  as  exempt  is  limited  in  value,  and  in 
other  states  it  is  limited  in  extent.  In  these  states  the  value  or  extent  must 
of  course  be  considered  in  determining  what  may  be  claimed,6  but  neither  of 


account  of  the  lease  actual  occupancy  could 
not  be  had  for  three  years.  Hoppe  v.  Gold- 
berg, 82  Wis.  660. 

Death  Before  Occupancy.  —  In  Missouri,  where 
the  statute  allows  a  new  homestead  to  be  ac- 
quired with  the  proceeds  of  an  old  one,  and 
provides  that  it  shall  be  exempt  as  against 
debts  for  which  the  old  homestead  would  not 
have  been  liable,  it  was  held  that  where  a  man 
exchanged  his  homestead  for  other  land  while 
he  was  ill,  intending  to  occupy  the  land  as  a 
homestead  when  he  should  recover,  and  he 
died  two  months  afterwards,  the  land  so  ac- 
quired was  his  homestead  at  the  time  of  his 
death,  notwithstanding  it  had  never  been  oc- 
cupied by  him.    Goode  v.  Lewis,  118  Mo.  357. 

limitation  of  Time  for  Investment  of  Proceeds. 
—  In  Nebraska,  where  the  statute  exempts  the 
proceeds  of  a  sale  of  the  homestead  for  six 
months,  it  has  been  held  that  if  the  proceeds 
of  a  homestead  are  invested  in  a  lot  within  six 
months  after  the  sale  of  the  homestead,  the  lot 
may  be  selected  as  a  homestead  notwithstand- 
ing the  fact  that  it  is  not  occupied  as  such 
wiihin  the  six  months.  Prugh  v.  Portsmouth 
Sav.  Bank,  48  Neb.  414. 

1.  Exchange  for  Vacant  Lot.  —  Mann  v.  Cor- 
rington,  93  Iowa  108,  57  Am.  St.  Rep.  256; 
Blue  v.  Heilprin,  105  Iowa  608. 

2.  Separate  Homesteads  at  Same  Time.  —  Beard 
v.  Johnson,  87  Ala.  729;  Herdman  v.  Cooper, 
39  111.  App.  330,  138  111.  583;  Wright  v.  Dun- 
ning, 46  111.  271;  Kaes  v.  Gross,  92  Mo.  647,  1 
Am.  St.  Rep.  767;  Horn  v.  Tufts,  39  N.  H. 
478;  Achilles  v.  Willis,  81.  Tex.  169;  Schoffen 
v.  Landauer,  60  Wis.  337;  Cornish  v.  Frees,  74 
Wis.  490.  See  also  Taylor  v.  Hargous,  4  Cal. 
268,  60  Am.  Dec.  606;  Hoitt  v.  Webb,  36  N.  H. 
166. 

In  Texas  a  person  occupying  a  rural  home- 
stead cannot  claim  an  exemption  for  his  urban 
place  of  business,  Pridgen  v.  Warn,  79  Tex. 
592;  Williams  v.  Willis,  84  Tex.  398;  or  an 
urban  homestead,  Iken  v.  Olenick,  42  Tex. 
195;  Keith  v.  Hyndman,  57  Tex.  425;  Swear- 
ingen  v.  Bassett,  65  Tex.  271;  Allen  v.  Whit- 
aker,  ,'Tex.  1892)  18  S.  W.  Rep.  160;  Aransas 
Pass  First  Nat.  Bank  v.  Walsh,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  1 1 13 ;  Foust  v.  Sanger, 
13  Tex.  Civ.  App.  410;  Laucheimer  v.  Saund- 
ers, 19  Tex.  Civ.  App.  392.  See  also  Sarahas  v. 
Fenlon,  5  Kan.  592. 
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But  a  Homestead  Partly  Within  and  Partly 
Without  a  City  may  be  had  in  some  states. 
Orr  v.  Doughty,  51  Ark.  527;  Fitzgerald  v. 
Rees,  67  Miss.  473. 

If  a  husband  has  a  homestead  in  his  wife's 
land,  he  cannot  have  another  homestead  in  his 
own  land.  Herdman  v.  Cooper,  29  111.  App. 
589,  39  111.  App.  330,  138  111.  583.  See  also 
Beard  v.  Johnson,  87  Ala.  729.  And  see  supra, 
this  title,  Title  or  Interest  Necessary  to  Support 
Homestead  Exemption  —  Title  in  Husband  or 
Wife  or  Both. 

Under  National  and  State  Laws.  —  A  person 
who  is  residing  on  lands  of  the  United  States, 
to  perfect  a  homestead  claim  thereto  under 
the  United  Stales  statutes,  cannot  at  the  same 
time  hold  a  homestead  under  state  laws  in 
lands  held  under  a  pre-emption  claim  from 
the  state.    Hesnard  v.  Plunkett,  6  S.  Dak.  73. 

In  California  it  has  been  held  that  a  home- 
stead may  be  exempted  under  state  laws, 
though  situated  upon  mineral  lands  of  the 
United  States  and  though  the  premises  are 
used  chiefly  as  a  placer-mining  claim,  if  it 
forms  the  actual  residence  of  the  person  claim- 
ing it  as  a  homestead.  Gaylord  v.  Place,  98 
Cal.  472. 

3.  Waggle  v.  Worthy,  74  Cal.  266,  5  Am.  St. 
Rep.  440.  See  also  Arendt  v.  Mace,  76  Cal. 
315,  9  Am.  St.  Rep.  207;  Archibald  v.  Jacobs, 
69  Tex.  248. 

As  to  the  effect  of  the  wife's  removal  to 
another  residence  as  affecting  her  right  of 
homestead,  see  infra,  this  title,  Rights  of  Sur- 
viving Spouse  and  Children. 

California  —  Miner's  Exemption  and  Homestead 
Not  in  Conflict. — The  exemption  from  execu- 
tion of  a  miner's  dwelling  and  mining  claim 
not  exceeding  a  certain  value,  granted  under 
the  California  statute  (Code  Civ.  Pro.,  £  690, 
subdiv.  5),  does  not  conflict  with  a  homestead 
claim  in  the  same  property,  though  the  prop- 
erty protected  as  a  homestead  exceeds  in 
amount  that  exempt  under  the  above  provi- 
sions.   Gaylord  v.  Place,  98  Cal.  472. 

4.  Two  Estates  of  Homestead  Cannot  Exist  To- 
gether in  Same  Land.  —  Brokaw  v.  Ogle,  170  111. 
1154  Meguiar  v.  Burr,  81  Ky.  32. 

5.  Brokaw  r.  Ogle,  170  111.  115;  Merrifield 
v.  Merrifield,  S2  Ky.  526. 

6.  Value  and  Extent.  —  Gregg  v.  Bostwick,  33 
Cal.  227,  91  Am.  Dec.  637;  Matter  of  Delaney, 
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these  limitations  is  a  test  for  determining  what  the  homestead  actually  is. 
They  do  not  come  into  operation  until  what  the  homestead  actually  is  has 
been  ascertained  by  the  test  of  use.1 

Limitations  as  to  Value.  —  In  those  states  in  which  the  statute  does  not  limit 
the  quantity  of  land  that  may  be  claimed  as  a  homestead,  there  is  generally 
an  express  limitation  as  to  value,  and  in  such  a  case,  of  course,  the  statutory 
limit  cannot  be  exceeded.2 

Limitations  as  to  Quantity.  —  In  a  number  of  states  in  which  the  statute  does 
not  limit  the  value  of  the  premises  which  may  be  claimed  as  a  homestead,3 
and  in  some  states  in  which  there  is  such  a  limitation,4  there  is  an  express 
limitation  as  to  the  quantity,  and  in  such  a  case,  of  course,  the  statutory  limit 
cannot  be  exceeded.5 

Eight  of  Selection.  —  When  premises  occupied  as  a  homestead  exceed  the 
quantity  allowed  by  the  statute,  the  debtor  has  a  right  to  select  the  part 
which  he  will  hold  as  exempt.6 

Land  Included  in  a  Public  Street  or  Alley  is  not  to  be  taken  into   consideration  in 


37  Cal.  180.  And  see  the  following  sub- 
Sections. 

1.  Value  Not  Test.  —  Gregg  v.  Bostwick,  33 
Cal.  220,  91  Am.  Dec.  637;  Hargadene  v. 
Whitfield,  71  Tex.  482.  And  see  the  definitions 
of  homestead,  supra,  this  title,  II.  I.  Definition. 

Consequently  a  valid  homestead  may  be  ac- 
quired by  residence  and  use  under  a  declara- 
tion of  homeslead  which  states  the  value  of 
the  properly  at  a  sum  greater  than  the  lim- 
itation allowed  by  statute.  The  creditor  can 
reach  the  excess,  if  any,  in  the  manner  pro- 
vided by  law,  but  he  cannot  subject  the  whole 
homeslead  on  the  ground  that  the  declaration 
is  invalid.  Mitchell  v.  McCcrmick,  22  Mont. 
249.  See  also  Hargadene  v.  Whitfield,  71 
Tex.  482. 

California  —  Homestead  to  Decedent's  Family  or 
to  Insolvent.  —  Under  the  California  statute 
(Code  Civ.  Pro.,  1465,  1468),  there  is  no 
limitation  as  to  the  value  of  a  homestead 
which  may  be  set  aside  to  the  family  of  a  de- 
cedent, where  none  has  been  selected  before 
his  death;  though  there  is  such  a  limitation 
as  to  a  homestead  which  was  declared  before 
his  death  (Code  Civ.  Pro.,  1474,  !475)-  1° 
the  first  case  the  value  of  the  homestead  rests 
in  the  sound  discretion  of  the  court,  having  in 
view  the  amount  and  condition  of  the  estate. 
Matter  of  Walkerly,  81  Cal.  579,  disapproving 
dicta  in  previous  cases. 

An  insolvent's  homestead  is  to  be  dealt  with 
in  conformity  with  the  procedure  marked  out 
for  the  homesteads  of  deceased  persons  (Code 
Civ.  Pro.  Cal.,  £  1474  et  sci/.),  and  the  court 
has  no  power  to  set  aside  as  the  homestead  of 
an  insolvent  premises  which  exceed  five  thou- 
sand dollars  in  value.  The  value  must  be 
rendered  by  division  if  practicable,  or  there 
must  be  a  sale  of  the  entire  premises.  Matter 
of  Herbert,  122  Cal.  329.  In  this  case  the 
declaration  of  homestead  had  been  made  and 
recorded  prior  to  the  insolvency  proceedings, 
so  that  the  distinction  stated  in  the  previous 
case  is  not  impaired. 

2.  Valuation  Limit. —  Hill  v.  Baron,  43  III. 
477;  Hubbell  v.  Canacly,  58  III.  425;  Blandy 
v.  Asher,  72  Mo.  27;  Naiional  Bank  v.  Ban- 
holzer,  69  Minn.  24;  Springer  ;•.  Colwell,  116 
N.  Car.  520;  Willis  v.  Morris,  66  Tex.  628,  59 
Am.  Rep.  634. 

In  Alabama  the  constitutional  limitation  on 
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value  applies  to  both  rural  and  urban  home- 
steads.   Miller  v.  Marx,  55  Ala.  322. 

In  Texas  the  amount  of  an  urban  homestead 
is  determined  by  its  value  solely,  not  by  its 
area.  Hensley  v.  Shields,  6  Tex.  Civ.  App. 
136;  Pryor  v.  Stone,  19  Tex.  371,  70  Am.  Dec. 
341:  Ragland  v.  Rogers,  34  Tex.  622. 

3.  Some  statutes  place  no  limit  on  the  value 
of  the  homestead;  its  area  alone  is  restricted. 
See  Layson  v.  Grange,  48  Kan.  440;  Tillotson 
v.  Millard,  7  Minn.  513,  82  Am.  Dec.  112; 
Sumner  v.  Sawtelle,  8  Minn.  321;  Cogel  v. 
Mickow,  11  Minn.  475;  Ward  v.  Huhn,  16 
Minn.  159;  Jacoby  v.  Parkland  Distilling  Co., 
41  Minn.  227;  Phelps  v.  Rooney,  9  Wis.  70,  76 
Am.  Dec.  244. 

A  rural  homestead  in  some  states  is  limited 
as  to  the  number  of  acres  only.  Miller  v. 
Marx,  55  Ala.  322;  Pryor  v.  Stone,  19  Tex. 
371,  70  Am.  Dec.  341;  Tex.  Rev.  Slat.  1S95, 
art.  2396. 

Undivided  Interest  in  Land.  —  Where  a  debtor 
has  an  undivided  interest  in  a  larger  tract  than 
the  statute  allows  for  a  homestead,  he  is  not 
entitled  to  claim  as  his  homestead  any  more 
of  a  tract  than  the  amount  specified  in  the 
statute.  O'Brien  v.  Krenz,  36  Minn.  136.  See 
supra,  this  title.  Title  or  Interest  Necessary  to 
Support  Homestead  Exemption  —  Property  Held 
in  Common  or  in  Joint  Tenancy. 

4.  Limitation  on  Both  Quantity  and  Value.  — 
See  Bcecher  v.  Baldy,  7  Mich.  4SS;  Fitzgerald 
?■.  Rees,  67  Miss.  473;  Beach  v.  Reed,  55  Neb. 
605. 

5.  As  to  the  different  limitations  in  the  case 
of  rural  and  urban  homesteads,  see  infra,  this 
section,  Urban  and  Rural  Homesteads 

A  Georgia  statute  exempts  fifty  acres  for  the 
head  of  a  family  and  five  acres  additional  for 
each  child  under  sixteen.  2  Code  Ga.  (1 S95), 
£  2866.  See  also  Pinkerton  <•.  Tumlin,  22  Ga. 
165. 

6.  Debtor's  Eight  of  Selection.  —  Mackey  v. 
Wallace,  26  Tex.  526;  Freeman  v.  Hamblin, 
1  Tex.  Civ.  App.  157.  Sec  also  De  Graflenried 
71.  Clark,  75  Ala.  425. 

Some  statutes  require  such  designation  in 
the  declaration  claiming  homestead,  but  a 
declaration  not  complying  with  such  require- 
ment is  valid  as  to  debts  contracied  before  the 
enactment  of  the  statute  requiring  such  desig- 
nation.   Clark  v.  Spencer,  7s  Ala.  40. 
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ermining  the  extent  of  a  debtor's  homestead,  where  it  is  required  that  the 
land,  to  constitute  a  homestead,  shall  be  occupied  by  the  debtor;  though  the 
owner  of  a  lot  bounded  by  a  street  takes  a  fee  to  the  centre  of  the  street  he 
has  no  right  to  occupy  a  portion  of  the  street  as  a  portion  of  his  homestead.1 

b.  URBAN  and  Rural  Homesteads.  —  With  respect  to  the  quantity  of 
land  that  may  be  claimed  as  exempt,  the  homestead  laws  make  a  distinction 
between  homesteads  within  the  limits  of  cities,  towns,  and  villages,  and  home- 
steads  in  the  country.  In  some  states,  if  the  homestead  is  within  the  cor- 
porate limits  of  a  city,  town,  or  village,  its  quantity  is  determined  by  the 
i  (visions  as  to  urban  homesteads,  while  a  homestead  outside  of  such  limits 
is  governed  by  the  provisions  in  relation  to  rural  homesteads.2  In  other 
states,  by  express  provision  of  the  statute,  the  land,  to  be  governed  -by  the 
provisions  as  to  urban  homesteads,  must  be  within  the  laid-out  or  platted 
portion  of  the  city,  town,  or  village.3 

Urban  Homestead.  —  The  courts  have  not  agreed  in  construing  the  term  "  lot  " 
in  statutes  allowing  one  lot  as  an  urban  homestead.  Some  have  construed  it 
as  meaning  one  lot  according  to  the  survey  or  plat  of  the  city,  town,  or 
village,4  while  others  have  given  to  it  a  broader  meaning.5    Under  a  statute 


1.  Weisbrod  v.  Daenicke,  36  Wis  73. 

2.  Rural  and  Urban  Homesteads.  —  See  Clem- 
ents v.  Crawford  County  Bank,  64  Ark.  7. 

Farm  Lands  do  not  come  within  the  limita- 
tion of  the  Arkansas  statute  as  to  urban  home- 
steads, merely  because  platted  into  lots,  blocks, 
and  streets,  where  there  has  been  no  incor- 
poration. Clements  v.  Crawford  County  Bank, 
64  Ark.  7 

Though  Part  of  the  Land  in  Which  a  Residence 
Is  Situated  Juts  into  an  Incorporated  Town,  it  may 

be  claimed  as  a  rural  homestead  together  with 
a  contiguous  farm,  where  it  is  used  for  agri- 
cultural purposes  and  never  has  been  platted 
into  lots.    Orr  v.  Doughty,  51  Ark.  527. 

In  Texas  the  fact  that  property  is  within  an 
incorporated  town  is  not  decisive  of  its  char- 
acter upon  the  question  under  discussion. 
Wilder  v.  McConnell,  91  Tex.  600.  Lots  so 
situated,  but  marked  on  the  plan  of  the  city 
as  farm  lots,  and  nol  regarded  as  town  or 
building  lots,  the  streets  through  them,  though 
reserved  from  sale,  never  having  been  opened, 
are  not  "  town  or  city  "  lots  in  the  sense  of  the 
Texas  Consiitution.  Rogers  v.  Ragland,  42 
Tex.  422.  See  also  Taylor  v.  Boulware,  17 
Tex.  79,  67  Am.  Dec.  642. 

Moreover,  it  is  not  necessary  that  a  town  be 
inco<poraled  to  bring  lands  within  it  under  the 
law  as  to  urban  homesteads.  Williams  v. 
Willis,  84  Tex.  398. 

3.  Only  Property  Within  Platted  Portion  Is 
Urban  —  Iowa.  —  Finley  v.  Dietrick,  12  Iowa 
516;  McDaniel  v.  Mace,  47  Iowa  509;  Frost  v. 
Rainbow,  S5  Iowa  289;  Beyer  v.  Thoeming, 
Si  Iowa  517. 

In  Iowa  the  plat  must  be  that  of  a  city  or  in- 
corporated village,  and  the  limitation  does  not 
apply  to  land  in  an  unincorporated  village, 
though  platted.    Truax  v.  Pool,  46  Iowa  256. 

A  part  of  a  platted  tract  within  an  incor- 
porated town  left  intact  and  designated  as  a 
park  or  outlot  is  not  within  the  meani  ng  of  the 
Iowa  statute.    Frost  v.  Rainbow,  85  Iowa  289. 

In  Minnesota  the  statute  (Stat.  1894,  §  5521), 
applies  to  lots  "  within  the  laid-out  or  platted 
portion  of  any  incorporated  town,  city,  or  vil- 
lage," etc.  The  earlier  cases  made  the  test  to 
be  whether  the  tract  is  itself  included  in  and  a 
part  of  that  portion  of  the  municipality  which 


is  either  laid  out  or  platted.  Baldwin  v.  Robin- 
son, 39  Minn.  244;  Mintzer  v.  St.  Paul  Trust 
Co.,  45  Minn.  323. 

In  later  cases  it  was  found  necessary  to 
introduce  an  additional  and  more  rigid  test. 
The  words  "  platted  portion  "  of  an  incor- 
porated town,  etc.,  in  the  statute,  are  construed 
to  refer  to  that  platted  portion  of  the  munici- 
pality which  is  urban  in  its  character.  Na- 
tional Bank  v.  Banholzer,  69  Minn.  24. 

Thus  the  fact  that  the  land  in  question, 
itself  unplatted,  is  surrounded  by  platted  lands 
in  an  incorporated  municipality,  is  not  itself 
conclusive.  If  such  surrounding  portions  are 
in  fact  strictly  urban  in  character,  the  urban 
limitation  applies.  Heidel  v.  Benedict,  61 
Minn.  170,  52  Am.  St.  Rep.  592;  Ford  v.  Cle- 
ment, 68  Minn.  484. 

If  the  surrounding  portion  is  in  fact  rural  in 
character,  the  urban  limitation  does  not  apply. 
In  re  Smith,  51  Minn.  316;  Kiewert  v.  Ander- 
son, 65  Minn.  491,  60  Am.  St.  Rep.  487;  Na- 
tional Bank  v.  Banholzer,  69  Minn.  24. 

In  Michigan  the  constitution  allows  as  a 
homesiead  a  "  lot  in  any  city,  village,  or  re- 
corded town  plat,"  etc.  This  provision  may 
operate  in  unincorporated  villages,  for  "  con- 
siderable villages  are  sometimes  left  unincor- 
porated, though  they  are  built  upon  lands 
regularly  platted."  But  platting  lands  for 
partition,  and  not  as  village  lots,  does  not 
bring  them  within  the  clause.  Bouchard  v. 
Bourassa,  57  Mich.  8. 

4.  Urban  Homestead.  —  In  Minnesota  and 
Nebraska  the  word  "  lot  "  in  a  statute  allowing 
a  homestead  in  a  city  or  town  to  the  extent  of 
one  lot  has  been  construed  to  mean  a  lot  ac- 
cording to  the  survey  and  plat  of  the  city  or 
town,  and  not  merely  a  "  tract  "  or  "  parcel  " 
of  land.  Wilson  v.  Proctor,  28  Minn.  13, 
followed  in  Norfolk  State  Bank  v.  Schwenk,  51 
Neb.  146.  See  also  Mead  v.  Marsh,  74  Minn. 
268;  Ford  v.  Clement,  68  Minn.  484. 

Under  a  statute  exempting  as  a  homestead  a 
quantity  of  land  not  exceeding  in  amount  one 
lot,  an  undivided  half  of  two  city  lots  cannot 
be  claimed  as  a  homesiead.  Ward  v.  Huhn, 
16  Minn.  159. 

5.  In  Arkansas,  contrary  to  the  Minnesota 
decision  above  cited,  the  phrase  "  one  town  or 
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limiting  an  urban  homestead  to  one  lot,  when  situated  within  the  laid-out  or 
platted  portion  of  an  incorporated  city,  town,  or  village,  it  has  been  held  that 
the  size  of  the  homestead  is  not  determined  by  the  size  of  the  platted  lots  in 
other  portions  of  the  city,  town,  or  village,  but  by  the  size  of  the  lots  according 
to  the  survey  and  plat  upon  which  the  land  claimed  is  platted.1  In  Arkansas 
and  Kansas  an  urban  homestead  is  limited  to  one  acre.8 

c.  Indivisible  Homesteads.  —  Where,  after  the  homestead  has  been 
reduced  as  far  as  possible  by  division,  it  still  exceeds  in  value  the  limit  allowed 
by  constitution  or  statute,  it  is  held  under  some  statutes  not  to  be  protected 
from  liability.3  And  statutes  generally  provide  that  in  such  cases  a  sale  may 
be  had,  the  proceeds  of  which,  to  the  statutory  amount,  become  the  property 
of  the  owner  of  the  homestead  and  exempt  while  the  excess  is  subjected  to 
the  debts  of  the  owner.4 

d.  Excessive  Homesteads — (i)  Status.  —  The  fact  that  a  homestead 
excessive  in  amount  or  value  has  been  set  apart  does  not  prevent  the  property 
designated  from  having  the  status  of  a  homestead.5  But  the  excess  is  not 
protected  as  a  part  of  the  homestead,  and  by  a  proper  procedure  may  be  sub- 
jected to  the  payment  of  debts.6 


city  lot  "  has  been  held  to  mean  the  lol  or 
piece  of  ground  on  which  the  head  of  a  family 
has  a  house,  with  the  appurtenances,  which  he 
uses  as  a  home,  no  matter  whether  it  contains 
more  or  less  than  one  lot  according  to  the 
plat  or  survey  of  the  town  or  city.  VVassell 
v.  Tunnah,  25  Ark.  101. 

The  Term  "Lot"  in  the  Illinois  homestead 
law,  exempting  a  "  lot  of  ground  "  occupied 
by  the  debtor  as  a  residence,  was  held  to  mean 
no  more  than  a  of  a  quarter  quarter-section,  or 
a  forty-acre  tract  of  land,  according  to  the  gov- 
ernment survey,  on  which  a  debtor's  residence 
was  situated.  Kerr  v.  South  Park  Com'rs,  8 
Biss.  (U.  S.)  276,  14  Fed.  Cas.  No.  7,733;  Aid- 
rich  v.  Thurston,  71  111.  324;  Gardner  v.  Eber- 
hart,  82  111.  316.  See  Brock  v.  Leighlon,  11 
111.  App.  361. 

In  Michigan,  where  the  statute  (Comp.  Laws 
Mich.  1897,  §  10362)  exempts  a  homestead 
"  not  exceeding  in  amount  one  lot,  being 
within  a  recorded  town  plat  or  city  or  village, 
and  the  dwelling  house  thereon  and  its  appur- 
tenances, owned  and  occupied  by  any  resident 
of  this  state,"  it  has  been  held  that  a  home- 
stead may  be  claimed  in  a  hotel  occupied  as  a 
residence  and  the  land  on  which  it  is  situated, 
although  it  is  built  upon  two  lots  in  a  platted 
village.  King  v.  Welborn,  83  Mich.  195.  See 
also  Lamont  v.  Le  Fevre,  </>  Mich.  175. 

1.  Size  of  Platted  Lot.  —  Lundberg  v.  Sharvey, 
46  Minn.  350. 

Where  a  particular  block  is  not  platted,  the 
size  of  a  homestead  thereon  depends  upon  the 
size  of  the  average  platted  lot  in  that  pari  of 
the  city.  Hcidcl  v.  Benedict,  61  Minn.  170,  52 
Am.  St.  Rep.  592. 

2.  Restriction  to  One  Acre  Property  Not  Di- 
vided into  Lota.  —  Under  the  Arkansas  statute 
exempting  a  homestead  "  not  exceeding  one 
acre  "  in  any  town,  a  homestead  of  more  than 
an  acre  cannot  be  claimed,  though  it  has  not 
been  divided  into  lots,  and  is  used  for  farming 
purposes  only.  Owatonna  First  Nat.  Bank  V. 
Wilson,  62  Ark.  140. 

In  Kansas  a  homestead  "  within  the  limits 
of  an  incorporated  town  or  city  "  is  limited  by 
the  constitution  10  one  acre.  ///  re  Tcrtelling, 
a  Dill.  (U  S.)  339;  Layson  v.  Grange,  48  Kan. 
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440.  See  also  Hixon  v.  George,  18  Kan.  258; 
Sarahas  v.  Fenloti,  5  Kan.  592. 

The  fact  that  the  land  is  within  an  incor- 
porated city  must  be  proved,  and  where  an 
island  is  entirely  surrounded  by  a  city,  but  it 
was  never  platted  into  lots  and  the  owner's 
consent  to  its  inclusion  in  the  city  is  not  shown, 
such  consent  being  necessary  by  law,  a  city 
ordinance  fixing  the  boundaries  of  the  city  is 
insufficient  to  bring  the  homestead  within  the 
limitation.  Topeka  Water-Supply  Co.  v.  Root, 
56  Kan.  187.  See  also  Armstrong  -•.  Topeka, 
36  Kan.  432. 

3.  Indivisible  Excessive  Homesteads  Not  Pro- 
tected.—  Miller  v.  Marx,  55  Ala.  322;  Garner 
v.  Bond,  61  Ala.  84;  Farley  v.  Whitehead,  63 
Ala.  295;  Beecher  -•.  Baldy,  7  Mich.  488. 

4.  Sale  of  Indivisible  Homestead  and  Exemption 
in  Proceeds.  —  Garner  v.  Bond,  61  Ala.  84.  ex- 
plaining the  effect  of  the  Act  of  1873;  Simonds 
v.  Haithcock,  26  S.  Car.  595. 

5.  Ham  v.  Santa  Rosa  Bank,  62  Cal.  125,  45 
Am.  Rep.  654;  Hargadene  v.  Whitfield,  71 
Tex.  482. 

Separate  Lots  Included  —  Declaration  Held  in 
Part  Void.  —  But  in  California  a  debtor's 
declaration  of  homestead  which  includes 
separate  lots,  where  the  value  of  the  residence 
lot  alone  exceeds  the  statutory  limit,  has  teen 
held  void  as  to  the  other  separate  lots  included, 
so  that  a  sale  under  execution  of  the  property 
covered  by  the  declaration  carries  title  to  the 
separate  lots  improperly  included  free  from 
the  homestead.  McDonald  v.  Badger,  23  Cal. 
393,  83  Am.  Dec.  123. 

A  Conveyance  Without  a  Release  of  the  Home- 
stead, where  the  property  is  in  excess  of  the 
statutory  value,  vests  the  grantee  with  a  right 
which  he  may  enforce  against  the  surplus  by 
partition  or  otherwise;  andlhesamr  principles 
apply  in  case  of  a  mortgage.  McDonald  v. 
Crandall,  43  III.  231,  92  Am.  Dec.  112. 

6.  Excess  Reachable.  —  Gregg  v.  Bostwick,  33 
Cal.  220,  91  Am.  Dec.  637;  Lubbock  v.  Mo 
Mann.  82  Cal.  226.  16  Am.  St.  Rep.  108;  Mc- 
Donald v.  Crandall,  43  III.  231.  92  Am.  Dec. 
112;  Ilerrlman  v.  Cooper,  39  III.  App.  330,  138 
III.  583;  Louden  7'.  Yager,  91  Ky.  57;  Harda- 
gene  v.  Whitfield,  71  Tex.  482;   Paschal  v. 
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When  Creditor  Estopped  to  Question  Valuation.  —  A  creditor  who  participates  in  the 
proceeds  of  an  execution  sale  of  his  debtor's  estate  has  been  held  (in  the 
absence  of  such  fraud  or  mistake  as  will  entitle  him  to  relief  in  equity)  estopped 
to  attack  the  validity  of  the  valuation  of  a  tract  set  apart  to  the  debtor  as  a 
homestead  in  the  action  in  which  the  execution  was  issued.1 

(2)  Subjecting  Excess.  —  It  is  usually  provided  that  where  practicable  a 
division  is  to  be  made,3  but  if  a  division  cannot  be  had  the  whole  may  be 
sold  and  the  excess  in  the  proceeds  subjected  to  creditors,3  or  under  some 
statutes  the  whole  property  may  be  adjudged  to  one  party,  who  makes  com- 
pensation to  the  conflicting  interests.*  In  the  absence  of  a  special  provision 
it  has  been  held  that  a  creditor  may  reach  the  overplus  of  an  excessive  home- 
stead by  a  proceeding  in  equity.5 

e.  Effect  of  Improvements.  —  If  the  homestead  is  within  the  statutory 
value  when  selected  or  laid  off,  it  does  not  lose  its  homestead  character  by 
reason  of  the  fact  that  the  homesteader  puts  improvements  thereupon  which 
raise  the  value  of  the  whole  property  beyond  the  statutory  limit.6  But 
though  the  excess  so  incorporated  with  the  homestead  is  not  reachable  by 
a  direct  levy,  it  may  be  subjected  to  the  payment  of  debts  in  equity  7  or  by  a 
proceeding  in  the  manner  marked  out  by  the  local  statute.8  In  Texas,  how- 
ever, it  is  specially  provided  that  there  shall  be  no  limitations  to  the  value  of 
improvements  made  on  a  city  homestead.9 


Cushman,  26  Tex.  74;  Gallagher  v.  Keller,  4 
Tex.  Civ.  App.  454. 

Under  the  Former  Mississippi  Statute,  where  a 
debtor  owned  and  occupied  land  in  excess  of 
the  homestead,  which  had  never  been  set  apart, 
an  execution  creditor  might  levy  upon  and 
sell  the  whole  subject  to  the  homestead  interest 
of  the  debtor.  Letchford  v.  Cary,  52  Miss. 
791.  The  present  slatute  is  different.  See 
Annot.  Code  1892,  §  1976  et  seq. 

1.  Fenwick  v.  Wheatley,  23  Mo.  App.  641. 
But  a  subsequent  creditor  who  was  no  party 

to  such  proceeding  will  not  be  estopped.  Lou- 
den v.  Yager,  91  Ky.  57. 

A  Judgment  Becomes  a  Lien  on  the  Homestead 
on  the  excess  above  the  statutory  value. 
Haworth  v.  Travis,  67  111.  301.  See  also  Mc- 
Donald v.  Crandall,  43  111.  231,  92  Am.  Dec. 
112. 

But  in  other  states  it  is  held  that  the  judg- 
ment does  not  become  a  lien,  even  on  the  ex- 
cess, until  the  homestead  has  been  duly  ascer- 
tained and  set  apart  from  such  excess.  Niacke 
v.  Byrd,  131  Mo.  682,  52  Am.  St.  Rep.  649; 
Mitchell  v.  McCormick,  22  Mont.  249;  Fair- 
banks v.  Devereaux,  48  Vt.  552.  See  also  Lub- 
bock v.  McMann,  82  Cal.  230,  16  Am.  St.  Rep. 
108;  Vining  v.  Officers  of  Ct.,  82  Ga.  222. 

Administrator's  Sale.  —  Under  the  Missouri 
statute,  where  an  administrator  sells  home- 
stead premises  which  are  larger  than  the 
statute  allows,  the  purchaser  acquires  the  ex- 
cess, and  under  Rev.  Slat.  1889,  §  5443,  is 
entitled  to  have  a  commission  appointed  to 
set  the  same  off  to  him.  Anthony  v.  Rice,  110 
Mo.  223. 

But  in  Michigan  a  Homestead  Right  Does  Not 
Attach  to  an  undivided  interest  in  lands  ex- 
cessive in  acreage  and  value.  See  supra,  this 
title,  VIII.  17.  b.  (1)  note,  p.  568. 

2.  Division   if    Possible.  —  See   the  several 
statutes. 

3.  Sale  of  Whole  Where  Property  Indivisible.  — 

See  the  statutes.  See  also  Dearing  v.  Thomas, 
25  Ga.  223;  Marks's  Appeal,  34  Pa.  St.  36,  75 
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Am.  Dec.  631;  Paschal  v.  Cushman,  26 
Tex.  74. 

4.  Whole  Adjudged  to  One,  Who  Must  Make 
Compensation.  —  See  Straat  v.  Rinkle,  16  Mo. 
App.  115;  Fenwick  v.  Wheatley,  23  Mo.  App. 
641;  Rev.  Stat.  Mo.  1889,  §  5444. 

Owner  Allowed  to  Make  Compensation  for  Ex- 
cess,—  In  South  Carolina  the  owner  of  such  an 
excessive  homestead  may,  according  to  the 
provisions  of  the  statute,  prevent  the  sale 
thereof  by  paying  to  the  sheriff  the  amount  by 
which  his  homestead  exceeds  the  statutory 
value,  and  this  provision  is  constitutional. 
Carolina  Sav.  Bank  v.  Evans,  28  S.  Car.  521; 
Simonds  v.  Haithcock,  26  S.  Car.  595.  A  simi- 
lar provision  exists  in  Michigan.  Comp.  Laws 
Mich.  (1897),  §§  10369,  10370.  See  also  King 
v.  Welborn,  83  Mich.  195. 

Where  the  Lot  and  the  Improvements  Thereon 
Have  Separate  Value  Limits  under  the  statute 
in  the  case  of  urban  homesteads,  and  the  im- 
provements exceed  in  value  the  appropriate 
limit,  an  opportunity  should  be  given  to  the 
owner  to  pay  the  excess  in  value  and  retain 
the  whole.  In  default  of  such  payment  the 
lot  and  improvements  should  be  separately 
sold,  and  of  the  proceeds  the  appraised  value 
of  the  lot  and  the  value  of  the  improvements 
to  the  statutory  limit  given  to  the  debtor,  the 
rest  of  the  proceeds  being  subjected  to  debts. 
Wood  v.  Wheeler,  7  Tex.  13. 

5.  Creditor's  Remedy  in  Equity  to  Subject  Ex- 
cess.—  North  v.  Shearn,  15  Tex.  174;  Mackey 
■v.  Wallace,  26  Tex.  526.  See  also  Dearing  v. 
Thomas,  25  Ga.  223;  and  infra,  this  section. 
Effect  of  Improvements. 

6.  Effect  of  Improvements.  —  Lubbock  v.  Mc- 
Mann, 82  Cal.  226,  16  Am.  St.  Rep.  108. 

7.  Vanstory  v.  Thornton,  no  N.  Car.  10. 
The  question  was  not  determined  in  Hardy  v. 
Lane,  6  Lea  (Tenn.)  379 

8.  Lubbock  v.  McMann,  82  Cal.  226,  16  Am. 
St.  Rep.  108.  See  also  Haworth  v.  Travis,  67 
111.  301. 

9.  Chase  v,  Swayne,  88  Tex.  21S. 
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f.  Right  to  Add  to  Homestead.  —  When  a  homestead  has  once  been 
acquired,  and  is  less  than  the  statute  allows,  it  may  afterwards  be  enlarged 
or  increased  up  to  the  maximum  allowed,  and  the  addition  will  become  a  part 
of  the  homestead.1 

g.  Revaluation  of  Homestead.  —  In  the  absence  of  express  statutory 
provision,  it  is  held  that  there  can  be  no  revaluation  of  a  homestead  upon  the  . 
ground  that  it  has  appreciated  in  value  beyond  the  statutory  limit.2  But 
there  is  authority  to  the  contrary,3  and  some  statutes  provide  expressly  that 
the  valuation  may  be  attacked  for  fraud  or  other  causes.4 

h.  DETERMINING  Value  —  (i)  In  General.  —  The  statutes  usually  provide 
a  method  for  determining  the  value  of  premises  claimed  as  homestead  where 
the  value  is  in  dispute.5  but  in  the  absence  of  such  provision,  after  a  levy  has 
been  made,  either  party  may,  by  a  bill  in  equity,  have  the  value  ascertained 
and  the  practicability  of  a  division  determined." 

(2)  Incumbrances.  —  In  estimating  the  value  of  the  homestead  exemption, 
it  has  been  held  that  the  clear  value  of  the  premises  over  and  above  mortgages- 
and  other  valid  incumbrances  is  to  be  considered;'  but  a  different  doctrine 
obtains  in  some  jurisdictions.8 

(3)  Improvements.  —  The  value  of  improvements  on  the  homestead  lands  is- 
to  be  included  in  estimating  the  value  of  the  homestead.9  In  Texas,  how- 
ever, the  statute  provides  that  the  value  of  improvements  is  not  to  be  included 
in  determining  the  value  of  an  urban  homestead. in 

claim  a  revaluation  himself.  Beckner  v.  Rule, 
91  Mo.  62. 

4.  See  Gully  v.  Cole,  96  N.  Car.  447,  quoting 
Code  N.  Car.  (1883),  §  523,  providing  that  the 
allotment  "  may  be  set  aside  for  fraud,  com- 
plicity, or  other  irregularity." 

5.  See  the  various  statutes.  See  also  infra, 
this  title,  Enforcement  and  Protection  of  Right. 

6.  Beecher  v.  Baldy,  7  Mich.  488. 

7.  Incumbrances  Deducted.  —  State  v.  Mason, 
88  Mo.  222,  reversing  15  Mo.  App.  141;  Meyer 
v.  Nickerson,  101  Mo.  184;  Hoy  v.  Anderson, 
39  Neb.  386,  42  Am.  St.  Rep.  591;  Mundt  v. 
Hagedorn,  49  Neb.  409. 

8.  "  In  fixing  the  valuation  of  the  home- 
stead premises,  liens  or  incumbrances  of  any 
character  are  not  an  element  entering  into  the 
question."  Matter  of  Herbert,  122  Cal. 
320- 

9.  So  the  value  of  a  house  on  the  homestead; 
lands  must  be  considered  in  determining  the 
homesiead  exemption.  Ray  z-.  Thornton,  95 
N.  Car.  571. 

10.  Const.  Tex.,  art.  16,  §  51,  provides  that 
"  the  homestead  in  a  city,  town,  or  village 
shall  consist  of  lot  or  lots,  not  to  exceed  in 
value  five  thousand  dollars  at  the  time  of  their 
designation  as  the  homestead,  without  refer- 
ence to  the  value  of  any  improvements  there- 
on." The  history  of  this  clause  is  considered 
in  Chase  v.  Swayne,  88  Tex.  218.  See  also 
Willis  sr.  Morris,  66  Tex.  628,  59  Am.  Rep. 
634;  McLanc  v.  Paschal,  62  Tex.  102,  74  , 
Tex.  20. 

Under  certain  constitutions  and  statutes  the  ■ 
value  to  which  urban  homesteads  was  limited  . 
included  improvements.  Wood  v.  Wheeler,  7 
Tex.  13;  North  v.  Shcarn,  15  Tex.  174;  Han- 
cock v.  Morgan,  17  Tex.  582;  Williams  v, 
Jenkins,  25  Tex.  279;  Richards  v.  Nelms,  38 
Tex.  445. 

A  rctroartivc  effect  is  not  to  be  given  to  the 
statute  excluding  the  value  of  improvements. 
McLanc  v.  Paschal,  62  Tex.  102,  74  Tex.  20. 
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But  the  maximum  value  cannot  be  increased 
by  the  addition  of  other  lots  or  of  other  undi- 
vided interests  in  lots.  Richards  v.  Nelms,  38 
Tex.  445. 

1.  Homestead  May  Be  Enlarged  to  Maximum 
Allowed. — Campbell  v.  Macmanus,  32  Tex. 
442;  Macmanus  v.  Campbell,  37  Tex.  267. 

But  if  the  value  of  the  homestead  as  origi- 
nally designated  has  increased  to  or  beyond 
the  statutory  limit,  there  can  be  no  second 
designation  including  additional  property,  for 
the  value  at  the  date  of  the  second  designation 
is  the  test.  Lake  v,  Boulware,  12  Tex.  Civ. 
App.  660. 

As  to  the  Georgia  Statute  allowing  the  supple- 
menting of  a  homestead,  sec  Chattanooga  First 
Nat.  Bank  v.  Massengill,  80  Ga.  333;  Johnson 
v.  Redwine,  105  Ga.  449.  These  cases  are 
stated  in  note  on  p.  533,  supra. 

2.  Revaluation.  —  Gowdy  v.  Johnson,  (Ky. 
1898)  47  S.  W.  Rep.  624;  Hardy  v.  Lane,  6  Lea 
(Tenn.)  379.  See  also  Vanstory  v.  Thornton, 
no  N.  Car.  10. 

In  such  a  case  creditors  have  a  remedy  in 
equity.  Gully  v.  Cole,  96  N  Car.  447.  And 
see  Vanstory  v.  Thornton,  no  N.  Car.  10. 

In  Texas  the  increase  in  value  of  an  urban 
homestead  by  natural  appreciation  becomes  a 
part  of  the  homestead,  and  such  an  increase 
does  not  give  rise  to  a  right  of  forced  sale. 
Richards  v.  Nelms,  38  Tex.  445.  Sec  also 
Chase  v.  Swaync,  88  Tex.  218. 

3.  It  is  held  in  some  states  that  if  the  home- 
stead increases  in  value  so  as  to  exceed  the 
statutory  limit,  it  may  be  again  assigned  and 
the  excess  appropriated  to  the  payment  of 
debts.  Stubblefield  v.  Graves,  50  111.  103; 
I  la  worth  v.  Travis,  67  III.  30t ;  Mooney  v. 
Moriarty  36  111.  App.  T75 ;  Beckner  v  Rule, 
91  Mo.  62.  See  also  Mailer  of  Delancy,  37 
Cal.  176,  and  compare  Kcnley  v.  Bryan,  no 
III.  652. 

80  upon  a  Depreciation,  it  has  been  said,  the 
homesteader  may  add  to  his  homestead  and 
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(4)  Fee  Value  the  Basis  of  Valuation.  — The  value  of  the  fee-simple  estate 
in  lands  is  the  basis  for  determining  the  value  of  a  homestead  estate  therein, 
although  the  person  claiming  the  homestead  may  have  merely  a  life  estate  in 
the  property.1     But  a  different  construction  has  been  placed  upon  a  statute 

mpting  "  a  homestead  in  lands,  whether  held  in  fee  or  any  lesser  estate," 
to  a  certain  value,  and  the  value  of  the  homesteader's  life  estate  has  been 
held  to  be  the  basis  for  determining  the  extent  of  his  homestead  rights.2 

(5)  Time  to  Which  Determination  of  Value  Should  Relate.  —  When  a  judg- 
ment debtor  claims  a  homestead  as  against  the  levy  of  an  execution  on  the 
judgment,  and  this  claim  is  contested,  it  has  been  held  that  the  value  of  the 
property  claimed  is  to  be  ascertained  at  the  time  of  the  trial  of  the  contest, 
and  not  at  the  time  when  the  exemption  was  claimed.3  When  a  lien  is  filed 
against  certain  lands  which  are  claimed  to  have  the  status  of  a  homestead,  the 
extent  to  which  the  lands  are  exempt  is  to  be  tested  by  their  value  at  the  time 
when  the  lien  attached.4  As  between  the  heirs  of  the  homesteader  and 
creditors  seeking  to  subject  the  estate  to  debts,  it  has  been  held  that  the  value 
of  the  homestead  at  the  time  of  the  death  is  to  control.5 

(6)  Burden  of  Proof  and  Evidence.  —  One  who  claims  a  homestead  has  the' 
burden  of  establishing  its  value.6  The  evidence  of  value  must  relate  to  the 
time  when  the  value  is  an  issue,7  for  there  is  no  presumption  that  the  value 
remains  unchanged  during  a  series  of  years.8 

?'.  Effect  of  Laws  Changing  Value  and  Extent  of  Homestead  — 

(i)  In  General.  —  A  Statute  Enlarging  the  Homestead  does  not  apply  as  against  the 
lien  of  a  judgment  docketed  before  it  takes  effect.9    Indeed,  as  is  elsewhere 


1.  Fee  Value  Ba3is  of  Estimation.  —  Brown  v. 
Starr,  79  Cal.  608,  12  Am.  St.  Rep.  180;  Yates 
v.  McKibban,  66  Iowa  357. 

A  tract  of  land,  with  the  improvements,  the 
fee  simple  of  which  would  equal  the  statutory 
value,  is  the  true  basis  of  the  homestead, 
although  the  homesteader  has  merely  a  life 
estaie.    Arnold  v.  Jones,  9  Lea  (Tenn.)  545. 

But  see  dicta  in  Hoy  v.  Anderson,  39  Neb. 
386,  42  Am.  St.  Rep.  591;  Mundt  v.  Hagedorn, 
49  Neb.  409.  See  also  Higginson  v.  Wathen. 
(Ky.  1898)  46  S.  VV.  Rep.  2t. 

2.  Columbia  Bank  v.  Gibbes,  54  S.  Car.  579. 

3.  Moore  v.  Scharf,  no  Ala.  518. 

4.  Mills  v.  Hobbs,  76  Mich.  122. 

5.  Parisot  v.  Tucker,  65  Miss.  439.  See 
further  infra,  this  title.  Rights  of  Surviving 
Spouse  and  Children. 

6.  Burden  of  Proof  of  Value.  —  Matter  of 
Delaney,  37  Cal.  176;  Boot  v.  Brewster,  75 
Iowa  631,  9  Am.  St.  Rep.  515.  See  also  Mc- 
Clendon  v.  Doe,  (Ala.  1899)  25  So.  Rep.  30. 

As  between  an  insolvent  claiming  a  home- 
stead and  creditors,  it  has  been  held  thai:  the 
burden  to  show  that  the  property  claimed  ex- 
ceeds in  value  the  amount  allowed  by  stat- 
ute, the  debtor  alleging  the  contrary,  is  on 
the  creditors.  Demartin  v.  Demartin,  85  Cal. 
7i- 

7.  Time  to  Which  Evidence  of  Value  Must  Re- 
late.—  Matter  of  Delaney,  37  Cal.  176.  See 
also  McLane  v.  Paschal,  74  Tex.  20. 

Owner's  Declaration  of  Homestead.  —  In  Cali- 
fornia the  statement  of  the  value  of  the  home- 
stead in  the  owner's  declaration  of  homestead 
has  been  held  to  be  no  evidence  of  value. 
Matter  of  Delaney,  37  Cal.  176;  Ham  v.  Santa 
Rosa  Bank,  62  Cal.  125,  45  Am.  Rep.  654. 

Owner's  Testimony.  —  In  the  absence  of  any 
other  evidence  of  value,  the  owner's  testimony 


that  he  would  take  a  certain  sum  for  the 
homestead  is  evidence  of  its  value.  Boot  v. 
Brewster,  75  Iowa  631,  9  Am.  St.  Rep.  515. 

The  homesteader's  admission  under  oath 
that  the  homestead  exceeded  the  value  allowed 
by  statute  has  been  held  conclusive  against 
him.  Cincinnati  Leaf  Tobacco  Warehouse 
Co.  v.  Thompson,  (Ky.  1899)  49  S.  W.  Rep. 
446. 

Average  of  Witnesses'  Valuation.  —  Where  the 
opinions  of  witnesses  differed  widely  as  to  the 
value  of  the  homestead,  a  valuation  in  ac- 
cordance with  the  average  value  fixed  by  the 
witnesses  has  been  sustained.  Riley  v.  Smith, 
9  Ky.  L.  Rep.  615,  (Ky.  1887)  5  S.  W.  Rep. 
869. 

Assessment  Rolls  upon  which  the  property  was 
listed  have  been  held  incompetent.  McLane 
v.  Pascha,  74  Tex.  20. 

8.  No  Presumption  that  Value  Continues  tin- 
changed.  —  Matter  of  Delaney,  37  Cal.  176. 

When  the  question  is  the  value  of  the  home- 
stead of  a  decedent  at  his  death,  and  the  evi- 
dence is  conflicting  as  to  the  value  at  that 
time,  it  has  been  held  no  error  to  value  the 
homestead  as  of  the  time  when  the  heirs  filed 
a  bill  to  protect  their  rights  therein.  Parisot 
v.  Tucker,  65  Miss.  439- 

9.  Statute  Enlarging  Homestead.  —  Foid  v. 
Clement,  68  Minn.  484. 

Statutes  enlarging  the  value  of  the  home- 
stead will  not  be  applied  retroactively.  Walker 
v.  Darst,  31  Tex.  681;  McLane  v.  Paschal,  62 
Tex.  102;  Linch  v.  Broad,  70  Tex.  92. 

In  Baylor  v.  San  Antonio  Nat.  Bank,  38 
Tex.  448,  it  was  held  that  where  a  homestead 
dedicated  under  a  former  law  had  increased 
in  value,  but  not  so  as  to  exceed  the  value 
allowed  by  a  later  constitution,  it  would  be 
protected. 
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shown,  the  legislature  cannot  constitutionally  enlarge  the  homestead  exemption 
as  against  debts  previously  contracted,  for  this  would  impair  the  obligation  of 
contracts.1 

(2)  Extending  Limits  of  City,  Town,  or  Village.  —  There  is  a  direct  conflict 
in  the  decisions  as  to  whether  the  legislature  has  the  power  to  abridge  the 
homestead  right  of  a  debtor  by  extending  the  limits  of  a  city,  town,  or  village 
so  as  to  include  a  previously  acquired  rural  homestead  and  make  the  right 
of  exemption,  and  the  extent  of  the  homestead,  afterwards  determinable  by 
the  provisions  relating  to  urban  homesteads.2  Where  this  may  be  done,  land 
will,  in  some  states,  become  urban  property,  and  subject  to  the  provisions 
governing  urban  homesteads,  if  brought  within  the  corporate  limits  of  the 
city,  town,  or  village.3  In  other  states  this  is  not  the  case  unless  the  land  is 
not  only  within  the  corporate  limits,  but  also  within  the  laid-out  or  platted 
portion  of  the  city,  town,  or  village.4 

15.  Lands  Fraudulently  Acquired  or  Conveyed.  —  Homestead  rights  in  lands 
acquired  by  a  debtor  with  nonexempt  property,5  as  well  as  such  rights  in 
lands  conveyed  in  fraud  of  his  creditors  by  a  debtor,0  are  considered  else- 
where in  this  title. 

X.  Liabilities  as  Against  Which  Homestead  May  Be  Claimed  —  1.  In 
General.  —  The  right  of  a  debtor  to  hold  homestead  property  exempt  from 


1,  See  infra,  ihis  title,  Liabilities  as  Against 
Which  Homestead  May  Be  Claimed — Liabilities 
Antedating  Homestead  Law. 

2.  Extension  of  Limits  of  City,  Town,  or  Vil- 
lage.—  In  Wisconsin  ii  has  been  held  that  after 
land  occupied  as  a  rural  homestead  was 
brought  wiihin  the  limits  of  a  city  by  a  statute 
extending  such  limits,  the  extent  of  the  home- 
stead was  determined  by  the  law  relating  to 
homesteads  wiihin  the  city.  Bull  v.  Conroe, 
13  Wis.  233;  Parker  v.  King,  16  Wis.  223. 

In  Several  States  the  contrary  has  been  de- 
cided. In  Nebraska  it  was  held  that  a  person 
who  acquires  a  right  of  homestead  exemption 
has  a  vested  right  to  such  an  exemption  as  is 
given  by  the  then  existing  laws,  and  that  this 
right  cannot  be  diminished  by  a  subsequently 
enacted  law.  And  in  accordance  with  this 
view  it  was  held  that  where  the  owner  of  a 
tract  of  land  near  a  city  had  acquired  a  home- 
stead right  therein,  such  right  could  not  be 
diminished  by  the  subsequent  enactment  of  a 
law,  without  his  consent  or  procurement, 
bringing  the  land  within  the  corporate  limits 
of  the  city.  Gallighcr  v.  Smiley,  28  Neb.  180, 
26  Am.  St.  Rep.  319.  See  also  Finley  v.  Diet- 
rick,  12  Iowa  516;  Barber  v.  Rorabeck.  36 
Mich.  390. 

In  Texas  it  is  well  settled  that  the  mere  ex- 
tension of  the  limits  of  an  incorporated  town 
so  as  to  include  a  rural  homestead,  without 
the  owner's  consent,  does  not  have  the  effect 
of  diminishing  such  homestead  in  accordance 
with  the  law  as  to  urban  homesteads.  Taylor 
v.  Boulware,  17  Tex.  74,  67  Am.  Dec.  642; 
Bassett  v.  Messner,  30  Tex.  604;  Nolan  v. 
Reed,  38  Tex.  425;  Neeley  v.  Case,  (Tex.  Civ. 
App.  1895)  32  S.  VV.  Rep.  785;  Wilder  v.  Mc- 
Connell,  (Tex.  Civ.  Anp.  1897)  43  S.  W.  Rep. 
807;  Atkinson  v.  Phares,  20  Tex.  Civ.  App. 
150;  In  re  Young,  15  Nat.  Bankr.  Reg.  205. 

Nor  will  such  extension  coupled  with  the 
laying  out  of  contiguous  lands  into  blocks  and 
lots  reduce  a  rural  homestead.  Posey  v. 
Bass.  77  Tex.  512. 

When,  however,  the  extension  is  platted  and 
the  owner  acquiesces,  and  dedicates  the  streets 
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which  subdivide  his  land,  he  cannot  claim 
a  rural  homestead  as  against  a  judgment  sub- 
sequently obtained.  Waggener  v.  Haskell,  13 
Tex.  Civ.  App.  630. 

It  has  been  declared  that  the  legislature  has 
the  power  without  the  owner's  consent  to  ex- 
tend the  limits  of  the  town  so  as  to  reduce  a 
rural  homestead  in  accordance  with  the  pro- 
vision for  urban  homesteads.  Wilder  v.  Mc- 
Connell,  91  Tex.  600. 

Such  an  effect  is  certainiy  not  produced  until 
the  rural  residence  is  actually  made  a  part  of 
the  city  by  being  laid  off  into  streets  for  town 
or  city  purposes.  Taylor  v.  Boulware,  17 
Tex.  74,  67  Am.  Dec.  642;  J.  B.  Watkins  Land, 
etc.,  Co.  v.  Abbott,  14  Tex.  Civ.  App.  447; 
Ayres  v.  Lamb,  (Tex.  Civ.  App.  1897)408.  VV. 
Rep.  1024.  See  also  Neeley  v.  Case,  (lex. 
Civ.  App.  1895)  32  S.  W.  Rep.  785. 

Nor  will  the  platting  of  a  part  of  the  land 
into  blocks  and  lots  by  the  owner  after  the  ex- 
tension and  the  acknowledging  and  recording 
of  the  plat  change  the  status  of  the  remainder 
of  "the  land  as  a  rural  homestead.  Atkinson 
v.  Phares,  20  Tex.  Civ.  App.  150. 

3.  See  Bull  v.  Conroe,  13  Wis.  233;  Parker 
v.  King,  16  Wis.  223. 

4.  Property  Not  Within  Laid-out  or  Platted 
Portion  of  City  or  Town.  —  Where  the  statute 
limits  urban  homesteads  to  property  which  is 
within  the  platted  portion  of  a  town,  and  not 
merely  within  the  limits  of  a  town,  as  in  Iowa 
and  Minnesota,  the  limitation  as  to  quantity 
covering  urban  homesteads  docs  not  apply  to 
land  which  has  been  occupied  as  a  homestead 
while  outside  of  the  limits  of  a  town  and 
which  is  brought  within  such  limits  by  their 
extension,  where  such  land  has  not  been  plat- 
ted, but  is  still  used  as  formerly.  Finley  v. 
Dietrick,  12  Iowa  51b;  Kieweit  v.  Anderson,  65 
Minn.  491,  do  Am.  Sr.  Rep.  487;  Baldwin  v. 
Robinson.  39  Minn.  244.  See  supra,  this  sub- 
division. Urban  and  Rural  Homesteads. 

b.  Sec  infra,  this  title,  Liabilities  as  Against 
Which  Homestead  May  He  Claimed. 

6.  See  infra,  this  title,  Waiver,  Forfeiture, 
Abandonment,  and  Estoppel. 
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Liabilities  as  Against  Which  HOMESTEAD.  Homestead  May  Be  Claimed. 

sei  ure  and  sale  to  satisfy  liabilities  incurred  by  him  exists  only  by  virtue  of 
statutory  or  constitutional  provisions,1  the  terms  and  construction  of  which, 
in  the  various  states  of  the  Union,  are  by  no  means  uniform.  Under  none  o£ 
the  state  laws,  however,  is  the  exemption  absolute.  The  provision  in  the 
Constitution  of  the  United  States  prohibiting  a  state  from  impairing  the  obli- 
gation of  contracts  prevents  their  application  to  pre-existing  contract  debts;, 
and  the  laws  themselves,  either  in  terms  or  by  implication  from  the  language 
employed,  except  various  other  liabilities  from  their  operation. 

2.  Liabilities  Antedating  Homestead  Law  —  a.  Contractual  Liabilities 

—  ( I  )  State  Lazvs  Creating  or  Increasing  Exemption  —  (a)  Ketroactive  Construction. 

—  Many  early  cases  held  that  a  state  law  creating  or  enlarging  a  homestead 
right  the  terms  of  which  were  general  enough  to  include  pre-existing  contracts 
might  be  applied  to  them,  being  merely  a  regulation  of  the  remedy,  and  there- 
fore not  within  the  provision  of  the  United  States  Constitution2  prohibiting 
a  state  from  enacting  any  law  which  will  impair  the  obligation  of  contracts.3 

Pre-existing  Liens.  —  This  construction  was  not  generally  carried  so  far  as  to 
support  the  homestead  right  against  prior  liens  which  had  attached  to  the 
land,  whether  they  resulted  from  the  contract,  as  the  lien  of  a  mortgage  or 
trust  deed,  or  arose  by  operation  of  law,  as  in  the  case  of  attachment,  judg- 
ment liens,  and  the  like.4 

(b)  Contrary  View  —  Decisions  of  United  States  Supreme  Court.  —  Under  the  decisions 
of  the  Supreme  Court  of  the  United  States,  however,  state  laws  creating  or 


1.  Homestead  Exemption  a  Matter  of  Written 
Law.  —  See  supra,  this  title,  Definition,  Origin, 
and  Arature  of  Homestead  Exemption. 

2.  Provision  of  Federal  Constitution.  —  Const. 
U.  S.,  art.  i,  §  io. 

3.  Cases  Construing  Homestead  Laws  Retro- 
actively — ■  Alabama.  —  Sneider  v.  Heidel- 
berger,  45  Ala.  126,  cited  in  Wilson  v.  Brown, 
58  Ala.  62,  29  Am.  Rep.  727. 

Georgia.  —  Gunn  v.  Barry,  44  Ga.  353,  re- 
versed \n  15  Wall.  (U.  S.)  610;  Pulliam  v.  Sew- 
ell,  40  Ga.  73;  Hardeman  v.  Downer,  39  Ga. 
425,  Warner,  J.,  dissenting;  Chambliss  v. 
Phelps,  39  Ga.  386.  See  also  Dooly  v.  lsbell, 
39  Ga.  342;  KeMy  v.  Stephens,  39  Ga.  466. 

Kansas.  —  Cusic  v.  Douglass,  3  Kan.  123, 
87  Am.  Dec.  458,  doubted  in  Deering  v.  Boyle, 
8  Kan.  526,  cited  in  Watkins  v.  Glenn,  55  Kan. 
439,  Per  Allen,  J.;  Root  v.  McGrew,  3  Kan. 
215. 

Louisiana.  —  Doughty  v.  Sheriff,  27  La. 
Ann.  355;  Robert  v.  Coco,  25  La.  Ann.  199. 
See  also  Taylor  v.  Saloy,  38  La.  Ann.  62. 

Mississippi.  —  Stephenson  v.  Osborne,  41 
Miss.  127,  overruled  in  Lessley  v.  Phipps,  49 
Miss.  798;  Morrison  v.  M'Daniel,  30  Miss.  213. 

North  Carolina.  —  Barrett  v.  Richardson,  76 
N.  Car.  429;  Edwards  v.  Kearsey,  74  N.  Car. 
241,  75  N.  Car.  409,  reversed  in  96  U.  S.  595; 
Allen  v.  Shields,  72  N.  Car.  504;  Wilson  v. 
Sparks,  72  N.  Car.  208;  Garrett  v.  Chesire,  69 
N.  Car.  396,  12  Am.  Rep.  647;  Poe  v.  Hardie, 
65  N.  Car.  447;  McKeithan  v.  Terry,  64  N. 
Car.  25;  Hill  v.  Kessler,  63  N.  Car.  437,  cited 
in  Lowdermilk  v.  Corpening,  92  N.  Car.  333; 
Jacobs  v.  Smallwood,  63  N.  Car.  112. 

South  Carolina.  —  Bradley  v.  Rodelsperger, 
3  S.  Car.  226;  In  re  Kennedy,  2  S.  Car.  216, 
overruled  in  Cochran  v.  Darcy,  5  S.  Car.  125; 
Howze  v.  Howze,  2  S.  Car.  229.  See  also 
Allen  v.  Harley,  3  S.  Car.  412. 

Texas.  —  Baylor  v.  San  Antonio  Nat.  Bank, 
38  Tex.  448. 
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Wisconsin.  —  Borrman  v.  Schober,  18  Wis. 
438,  distinguishing  Seamans  v.  Carter,  15  Wis. 
548,  82  Am.  Dec.  696. 

Constitutional  Exemption.  —  Where  the  home- 
stead right  was  created  by  a  state  constitution 
which  was  submitted  to  and  approved  by 
Congress,  this  construction  was  upheld  on 
the  additional  ground  that  it  was  no  longer 
merely  state  legislation,  but  congressional 
legislation  as  well,  and  as  against  the  latter 
the  prohibition  of  the  Federal  Constitution  has 
no  application.  Hardeman  v.  Downer,  39  Ga. 
425;  Chambliss  v.  Phelps,  39  Ga.  386,  Warner, 
J.,  dissenting  in  both  cases.  This  view  was 
not  adopted  by  the  United  Stales  Supreme 
Court.    See  infra,  this  section,  Contrary  View. 

4.  Homestead  Laws  Not  Retroactive  as  Against 
Prior  Liens  —  Mortgage  Liens.  —  Cole  v.  La 
Chambre,  31  La.  Ann.  41;  Soulier  v.  Benker, 
37  La.  Ann.  162;  Roupe  v.  Carradine,  20  La. 
Ann.  244;  Lavillebeuvre  v.  Frederic,  20  La. 
Ann  374;  Martin  v.  Meredith,  71  N.  Car.  214; 
Ladd  v.  Adams,  66  N.  Car.  164;  Sluder  v. 
Rogers,  64  N.  Car.  289;  McKeithan  v.  Terry, 
64  N.  Car.  25;  Shelor  v.  Manson,  2  S.  Car. 
233;  Eylar  v.  Eylar,  60  Tex.  315.  Contra, 
Chambliss  v.  Phelps,  39  Ga.  386,  Warner,  J., 
dissenting. 

Liens  by  Operation  of  Law.  —  Townsend  Sav. 
Bank  v.  Epping,  3  Woods  (U.  S.)  390;  Taylor 
v.  Saloy,  38  La.  Ann.  62;  Doughty  v.  Sheriff, 
27  La.  Ann.  355;  Robert  v.  Coco,  25  La.  Ann. 
199;  Seamans  v.  Carter,  15  Wis.  548,  82  Am. 
Dec.  696,  distinguished  in  Borrman  v.  Schober, 
18  Wis.  437;  Simmons  v.  Johnson,  14  Wis.  523; 
Matter  of  Phelan,  16  Wis.  77;  Dopp  v .  Albee, 
17  Wis.  591;  Baltimore  Annual  Conference  v. 
Schell,  17  Wis.  308.  Contra,  Sneider  v.  Heidel- 
berger,  45  Ala.  126,  doubted  in  Wilson  v. 
Brown,  58  Ala.  62,  29  Am.  Rep.  727;  Gunn  v. 
Barry,  44  Ga.  353,  reversed  in  15  Wall.  (U.  S.) 
610;  Pulliam  v  Sewell,  40  Ga.  73;  Hardeman 
v.  Downer,  39  Ga.  425,  Warner,  J.,  dissenting; 
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enlarging  the  exemption,  whether  statutory  merely  or  embodied  in  the  con- 
stitution, impair  the  obligation  of  a  pre-existing  contract  and  are  so  far  inoper- 
ative and  void.1 

This  Construction  the  Supreme  Law  of  the  Land.  —  This  construction  of  the  Federal 
Constitution  is  binding  on  the  state  courts,  whatever  may  have  been  their 
former  holding,  and  renders  those  decisions  which  have  upheld  the  retroactive 
construction  of  no  value  as  precedents.  It  has  been  applied  in  numerous 
cases.* 

Cusic  v.  Douglass,  3  Kan.  123,  87  Am.  Dec. 
458,  followed  in  Root  v.  McGrew,  3  Kan.  215. 
See  also  Kelly  v.  Stephens,  39  Ga.  466;  Dooly 
v.  Isbell,  30  Ga.  342. 

1.  Retroactive  Homestead  Exemption  Laws  Im- 
pair the  Obligation  of  Contracts  —  United  States. 
—  Gunn  v.  Barry,  15  Wall.  (U.  S.)  610  [revers- 
ing Gunn  v.  Barry,  44  Ga.  353,  and  in  effect 
overruling  dicta  to  the  contrary  in  Bronson  v. 
Kinzie,  1  How.  (U.  S.)3ii,  and  Planters'  Bank 
v.  Sharp,  6  How.  (U.  S.)  330J;  Edwards  v. 
Kearzey,  96  U.  S.  595,  [reversing  74  N.  Car.  241, 
75  N.  Car.  409],  wherein  it  was  said:  "  The 
remedy  subsisting  in  a  state  when  and  where 
a  contract  is  made  and  is  to  be  performed  is  a 
part  of  its  obligation,  and  any  subsequent  law 
of  the  state  which  so  affects  that  remedy  as 
substantially  to  impair  and  lessen  the  value 
of  the  contract  is  forbidden  by  the  constitu- 
tion, and  is  therefore  void."  Further  on  this 
question,  see  the  titles  Exemptions  (from  Ex- 
ecution), vol.  12,  p.  166;  Impairment  ok 
Obligation  of  Contracts,  post. 

2.  Retroactive  Homestead  Exemption  Laws  Im- 
pair Obligation  of  Contracts  —  Decisions  of  State 
Courts.  —  Some  of  the  decisions  following  are 
under  homestead  laws  which  hy  their  own 
terms  do  not  apply  to  pre-existing  contracts. 
But  such  provisions  are  of  little  practical  im- 
portance in  view  of  this  construction  of  the 
Federal  Constitution. 

Alabama. — Cochran  v.  Miller,  74  Ala.  50; 
Peevey  v.  Cabaniss,  70  Ala.  253;  Slaughter  v. 
McBtide,  69  Ala.  510;  Corr  v.  Shackelford,  68 
Ala.  241;  Kelly  v.  Garrett,  67  Ala.  304;  Smith 
v.  Cockrell,  66  Ala.  64;  Hardy  v.  Sulzbacher, 
62  Ala.  44;  Blum  v.  Carter,  63  Ala.  235;  Love- 
lace v.  Webb,  62  Ala.  271;  Horn  v.  Wiatt,  60 
Ala.  297;  Johnson  v.  Murphy,  60  Ala.  288; 
Nelson  v.  McCrary,  60  Ala.  301;  Preiss  v. 
Campbell,  59  Ala.  635;  Wilson  v.  Brown,  58 
Ala.  62,  29  Am.  Rep.  727;  Wans  v.  Burnett, 
56  Ala.  340;  Miller  v.  Marx,  55  Ala.  322;  Ala 
bama  Conference  v.  Vaughan,  54  Ala.  443. 

Arkansas. — Cohn  v.  Hoffman,  45  Ark.  376. 

Colorado.  —  Barnett  V.  Knight,  7  Colo.  365. 

Georgia.  —  Jeffries  v.  Bartlcit,  75  Ga.  230; 
McAfee  v.  Covington,  71  Ga.  272,  51  Am.  Rep. 
263;  Shipp  v.  Smith,  76  Ga.  1;  Dunagan  v. 
Webster,  93  Ga.  540;  Boroughs  v.  White,  69 
Ga.  841;  Douglass  v.  Boylston,  69  Ga.  186; 
Hawks  v.  Hawks,  64  Ga.  239;  Hunnicuttz/. 
Summey,  63  Ga.  586;  Drinkwater  v.  Morcman, 
6t  Ga.  395;  Hiley  v.  Bridges,  60  Ga,  375;  Dar- 
»ey  v.  Mumpford,  58  Ga.  119;  Clarke  v.  Tra- 
wick,  56  Ga.  359;  Bush  v.  Lester,  55  Ga.  579, 
cited  in  Dixon  v.  I.awson,  65  Ga.  66lj  Sparger 
v.  Cumpton,  54  Ga.  355;  Van  Dyke  v.  Kilgo, 
54  Ga.  551;  Wofford  v.  Gaines,  53  Ga.  485; 
Cumming  v.  Clegg,  52  Ga.  605;  Grant  v. 
Cosby,  51  Ga.  460;  Chambliss  v.  Jordan,  50 
Ga.  81;  Smith  v.  Whittle,  50  Ga.  626;  Gunn 
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v.  Thornton,  49  Ga.  380;  Jones  v.  Brandon, 
48  Ga.  593. 

Kentucky.  —  Gardner  v.  Smith,  10  Bush  (Ky.) 
245;  Kibbey  v.  Jones,  7  Bush  (Ky.)  244; 
Knight  v.  Whitman,  6  Bush  (Ky.)  53,  99  Am. 
Dec.  652;  Pryor  v.  Smith,  4  Bush  (Ky.)  3S2; 
Webster  v.  Bronston,  5  Bush  (Ky.)  521;  Miller 
v.  Clemmons,  6  Ky.  L.  Rep.  296;  Edmondson 
v.  Green,  3  Ky.  L.  Rep.  538. 

Louisiana.  —  Poole  v.  Cook,  34  La.  Ann.  331; 
Martin  v.  Kirkpatrick,  30  La.  Ann.  1214;  Tay- 
lor's Succession,  10  La.  Ann.  509;  Sabatier  v.- 
Creditors,  6  Mart.  N.  S.  (La.)  589. 

Maine.  —  Lawton  v.  Bruce,  39  Me.  484. 
Massachusetts.  —  Tucker  v.  Drake,  11  Allen' 
(Mass.)  145;  Howard  v.  Wilbur,  5  Allen- 
(Mass.)  219;  White  z/.  Rice,  5  Allen  (Mass.)  73, 
distinguishing  Norton  v.  Norton,  5  Cush. 
(Mass.)  530;  Rice  v.  Southgate,  16  Gray 
(Mass.)  142;  Clarke.  Potter,  13  Gray  (Mass.) 
21;  Beals  v.  Clark,  13  Gray  (Mass.)  18;  Woods 
v.  Sanford,  9  Gray  (Mass.)  16. 

Michigan.  —  Mertz  v.  Berry,  101  Mich.  32, 
45  Am.  St.  Rep.  379. 

Minnesota.  —  Tillotson  v.  Millard,  7  Minn. 
513,  82  Am.  Dec.  112. 

Mississippi.  —  Acker  v.  Trueland,  56  Miss.. 
30;  Johnson  v.  Fletcher,  54  Miss.  628,  28  Am. 
Rep.  388;  Lessley  v.  Phipps,  49  Miss.  790., 
overruling  Stephenson  v.  Osborne,  41  Miss- 
127;  Pennington  v.  Seal,  49  Miss.  518;  Smith?. 
v.  Brown,  28  Miss.  810. 

Missouri,  —  Loring  v.  Groomer,  142  Mo.  I - 
Berry  v.  Evving,  91  Mo.  395;  Stivers  v.  Horne„ 
62  Mo.  473;  Buck  v.  Ashbrook,  59  Mo.  200. 

Nebraska.  —  Dorrington  v.  Myers,  11  Neb_ 
388,  cited  in  De  Witt  v.  Wheeler,  etc..  Sewing: 
Mach.  Co.,  17  Neb.  533. 

New  Hampshire.  —  Squire  v.  Mudgett,  61  N. 
H.  149. 

North  Carolina.  —  Vanslory  v.  Thornton,  uz: 
N.  Car.  196,  34  Am.  St.  Rep.  4S3;  Long  v.. 
Walker,  105  N.  Car.  90:  Keener  v.  Goodsoii,  8cj 
N.  Car.  273;  Grant  v.  Ed  wards,  86  N.  Car.  513., 
citing  Wyche  v.  Wyche,  85  N.  Car.  96;  Gamble: 
v.  Watterson,  83  N.  Car.  573;  Gheen  v.  Surrv- 
mey,  80  N.  Car.  187;  Earle  v.  Ilardie,  80  N. 
Car.  177.  See  also  North  Carolina  cases  cited 
infra,  this  note. 

Ohio.  —  Curtis  v.  Selby,  1  Ohio  Cir.  Dec.  25, 
1  Ohio  Cir.  Ct.  40. 

Pennsylvania.  —  Weaver's  Estate,  25  Pa.  St. 
434- 

South  Carolina.  —  McClcnaghan  v.  Mc- 
Eachcrn,  47  S.  Car.  446;  Stewart  v.  Blatoclc, 
45  S.  Car.  61;  Trimmier  r.  Winsmith,  41  S. 
Car.  109;  Norton  v.  Bradham,  21  S.  Car.  37S;. 
Choice  v.  Charles,  7  S.  Car.  171;  Ryan  v.  Pet— 
tigrew,  7  S.  Car.  147;  Ex  p.  Hcwctt,  5  S.  Car_ 
409;  Dc  La  Howe  v.  Harper,  5  S.  Car.  472;; 
Cochran  v.  Darcey,  5  S.  Car.  125,  overruling 
In  re  Kennedy,  2  S.  Car.  216. 
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Judgment  and  other  Liens.  —  It  is  unimportant  whether  the  contract  has  resulted 
in  affixing  a  lien  upon  the  land  before  the  passage  of  the  homestead  law. 
The  prohibition  has  reference  to  the  contract,  and  is  not  dependent  upon  the 
existence  of  a  lien.1 


South  Dakota.  —  Sundback  v.  Griffith,  7  S. 
D;ik.  109. 

Tennessee.  —  Dye  v.  Cooke,  88  Tenn.  275, 
17  Am.  St.  Rep.  882;  Leonard  v.  Mason,  1 
Lea  (Tenn.)  3S4;  Douglass  v.  Gregg,  7  Baxt. 
(Tenn.)  3S4;  llannum  v.  Mclnturf,  6  Baxt. 
(Tenn.)  225,  11  Heisk.  (Tenn.)  48,  note;  Ken- 
ne  ly  v.  Stacey,  1  Baxt.  (Tenn.)  220;  Woodlie 
v,  Towles,  1  Memphis  L.  J.  68,  179,  1  Leg.  Rep. 
331;  Byrus  v.  James,  King's  Tenn.  Dig.  1232. 

Texas.  —  Wright  v.  Straub,  64  Tex.  64;  Mc- 
Lane  v.  Paschal,  62  Tex.  106,  citing  Paschal  v. 
Cushman,  26  Tex.  74;  Gage  v.  Neblett,  57 
Tex.  374;  Wood  v.  Wheeler,  7  Tex.  13. 

Virginia.  —  Huffman  v.  Leffell,  32  Gratt. 
(Va.)  41;  Com.  v.  Ford,  29  Gratt.  (Va.)  683; 
Russell  v.  Randolph,  26  Gratt.  (Va.)  705; 
Homestead  Cases,  22  Gratt.  (Va.)  2C6,  12  Am. 
Rep.  507;  Taylor  v.  Stearns,  18  Gratt.  (Va.) 
244,  cited  in  Antoni  v.  Wright,  22  Gratt.  (Va.) 
858;  In  re  Wyllie,  2  Hughes  (U.  S.)  449,  30 
Fed.  Cas.  No.  18,112. 

West  Virginia.  —  Speidel  v.  Schlosser,  13  W. 
Va.  636. 

The  True  Doctrine,  said  the  Virginia  court, 
"  is  that  such  property  as  was  subject  to  exe- 
cution at  the  time  the  debt  was  contracted 
must  continue  subject  to  execution  until  the 
debt  is  paid,  so  long  as  it  remains  in  the  hands 
of  the  debtor.*'  Homestead  Cases,  22  Gratt. 
(Va  )  295,  12  Am.  Rep.  507. 

Constitutional  Exemption. —  An  exemption 
creating  or  enlarging  the  homestead  right,  con- 
tained  in  a  state  constitution  which  has  been 
submitted  to  Congress  and  approved  by  it,  im- 
pairs the  obligation  of  pre-existing  contracts 
as  well  as  such  exemptions  which  are  merely 
statutory.  Homestead  Cases,  22  Gratt.  (Va.) 
266,  12  Am.  Rep.  507;  Gunnw.  Barry,  15  Wall. 
(U.  S.)  610,  8  Nat.  Bankr.  Reg.  z,  reversing  44 
Ga.  353. 

Debt3  Due  to  State.  —  A  homestead  exemp- 
tion law  is  inoperative  and  void  as  against 
pre-existing  debts  due  to  the  state  as  well  as 
against  those  due  to  citizens.  The  fact  that 
the  law  was  intended  by  the  state  to  be  retro- 
active does  not  estop  the  state  from  question- 
ing its  constitutionality.  Brooks  v.  State,  54 
Ga.  36. 

Contracts  Entered  Into  Between  Passage  of  Law 
and  Time  When  It  Takes  Effect.  —  A  homestead 
law  which  excepts  from  its  operation  rights 
acquired  "  prior  to  the  passage  of  this  act  "  is 
valid  as  to  rights  acquired  after  it  had  become 
a  law  by  the  approval  of  the  governor, 
although  the  time  set  for  its  going  into  opera- 
tion had  not  yet  arrived.  Johnson  v.  Fay,  16 
Gray  (Mass.)  144.  But  see  contra,  Charless  v. 
Lamberson,  1  Iowa  435,  63  Am.  Dec.  457. 

Statutory  Provision  Excluding  Pre-existing  Con- 
tracts. —  Where  the  homestead  law,  by  express 
provision,  applies  only  to  liabilities  incurred 
"  since  "  a  certain  day,  no  exemption  can  be 
claimed  against  contracts  executed  on  that 
day.    Ladd  v.  Dudley,  45  N.  H.  6r. 

Illustrations  —  Laws  Which  Affect  Power  of 
Owner  to  Encumber  or  Alienate  Homestead.  —  A 


homestead  law  may  increase  the  exemption 
and  impair  the  obligation  of  pre-existing  con- 
tracts without  enlarging  the  amount  of  prop- 
erty which  may  be  claimed  as  exempt.  Thus 
a  provision  invalidating  an  incumbrance  or 
other  conveyance  of  homestead  property  by  a 
married  man  unless  his  wife  joins  in  the  mort- 
gage or  deed  is  void  as  to  pre-existing  con- 
tracts not  thus  executed  which  were  valid  when 
made.  Ely  v.  Eastwood,  26  111.  107;  Smith  v. 
Marc,  26  111.  150,  cited  in  Silsbe  v.  Lucas,  36 
111.  463;  Dawson  v.  Hayden,  67  111.  52;  Olson 
v.  Nelson,  3  Minn.  53;  Schields  v.  Horbach,  49 
Neb.  262;  Kincaid  v.  Burem,  9  Lea  (Tenn.) 
553,  citing  Kennedy  v.  Stacey,  1  Baxt.  (Tenn.) 
220.    See  also  Spitley  v.  Frost,  15  Fed.  Rep. 
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Prohibiting  Sale  of  Reversionary  Interest.  — 
The  North  Carolina  Act  of  1870  which  pro- 
hibited the  sale  of  the  debtor's  reversionary 
interest  in  land  charged  with  a  homestead  ex- 
emption  could  not  be  enforced  against  a  pre- 
existing contract.  McDonald  v.  Dickson,  85 
N.  Car.  248;  Cobb  v.  Halyburton,  92  N.  Car. 
652. 

Right  to  Convey  Homestead  Free  of  Liens.  —  A 
law  which  provides  that  the  homestead  may 
be  conveyed  free  from  the  lien  of  judgments 
rendered  subsequent  to  the  time  when  the 
premises  are  impressed  with  the  homestead 
character  increases  the  exemption  and  is  in- 
valid as  to  pre-existing  contracts.  Tillotson 
v.  Millard,  7  Minn.  513,  82  Am.  Dec.  112. 

Compelling  Creditor  First  to  Exhaust  Other 
Property.  —  In  North  Carolina  it  was  held  ia 
several  cases  that  provisions  in  a  law  increas- 
ing the  exemption  which  compel  the  creditor 
to  subject  to  the  payment  of  his  debt  property 
of  the  debtor  not  claimed  as  a  homestead  be- 
fore coming  on  to  the  latter  might  be  applied 
to  pre-existing  contracts  without  impairing 
their  obligations.  Morrison  v.  Watson,  101 
N.  Car.  332;  McCanless  v.  Flinchum,  9S  N. 
Car.  358;  Cobb  v.  Halyburton.  92  N.  Car.  652; 
Arnold  v.  Estis,  92  N.  Car.  162;  Lowdermilk 
v.  Corpening,  92  N.  Car.  333;  Mebane  v.  Lay- 
ton,  89  N.  Car.  396;  Miller  v.  Miller,  89  N. 
Car.  402;  Albright  v.  Albright,  88  N.  Car.  238; 
Gamble  v.  Watterson,  83  N.  Car.  573.  But 
these  decisions  were  overruled  on  this  point  in 
Long  v.  Walker,  105  N.  Car.  90,  Meirimon,  C. 
J.,  dissenting,  which  case  was  followed  ia 
Shaffer  v.  Hahn,  105  N.  Car.  121,  and  cited  in 
Vanstory  1:  Thornton,  112  N.  Car.  196,  34  Am. 
St.  Rep.  483. 

1.  Lien  Before  Passage  of  Law  Unnecessary.  — 
Jones  v.  Brandon,  48  Ga.  593. 

Liens  on  Property  in  Bankrupt  Court. —  Where 
the  exemption  has  been  set  apart  in  the  federal 
bankrupt  courts,  liens  on  the  premises  ante- 
dating the  exemption  law  are  not  debts  which 
are  discharged  by  the  final  discharge  of  the 
debtor  unless  they  are  proved  and  passed  upon 
by  those  courts;  but  they  may  be  still  en- 
forced against  the  homestead  by  proper  pro- 
ceedings in  the  courts  of  the  state.  Phillips  v. 
Bass,  65  Ga.  427  [citing  In  re  Bass,  15  Nat. 
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(c)  Continuing  Early  Laws  in  Force.  —  Early  homestead  laws  are  frequently  left 
unrepealed  or  are  re-enacted  when  the  exemption  is  increased,  that  the  debtor 
may  not  be  deprived  of  the  right  as  against  debts  contracted  thereunder.1 
In  some  states,  indeed,  homestead  rights  seem  to  have  been  perfected  without 
question  under  prior  laws  no  longer  in  force.2  In  some  states,  however,  there 
are  decisions  which  hold  directly  that  this  cannot  be  done.3 

(2)  Acts  of  Congress  Creating  or  Increasing  Exemption.  —  This  inhibition 
against  laws  impairing  the  obligation  of  contracts  is  confined  to  the  states 
respectively,  and  there  is  nothing  in  the  Federal  Constitution  which  precludes 
Congress  from  passing  homestead  laws  applicable  to  all  contracts,  regardless 
of  the  time  when  they  were  entered  into.4 


Bankr.  Reg.  453];  Holland  v.  Withers,  76  Ga. 
667;  Darsey  v.  Mumpford,  17  Nat.  Bankr.  Reg. 
1S1;  Cumming  v.  Clegg,  14  Nat.  Bankr.  Reg. 
49;  Hatcher  v.  Jones,  14  Nat.  Bankr.  Reg.  387. 
Contra,  Windley  v.  Tankard,  88  N.  Car.  223, 
citing  Withers  v.  Stinson,  79  N.  Car.  341,  and 
Dixon  v.  Dixon,  81  N.  Car.  323;  Blum  v.  Ellis, 
73  N.  Car.  293,  distinguishing  Knabe  v.  Hayes, 

71  N.  Car.  109. 
1.  Early  Laws  Retained  and  Exemptions  Allowed 

Thereunder — Alabama.  —  Powe  v.  McLeod,  76 
Ala.  418;  De  GrafTenried  v.  Clark,  75  Ala.  425; 
Clark  v.  Spencer,  75  Ala.  49;  Keel  v.  Larkin, 

72  Ala.  493;  Peevey  v.  Cabaniss,  70  Ala.  253; 
Kelly  v.  Garrett,  67  Ala.  304;  Smith  v.  Cock- 
rell,  66  Ala.  64;  Blum  v.  Carter,  63  Ala.  235; 
Hardy  \v.  Sulzbacher,  62  Ala.  44;  Watts  v. 
Burnett,  56  Ala.  340;  Miller  v.  Marx,  55  Ala. 
322;  Alabama  Conference  v.  Vaughan,  54  Ala. 
443- 

Arkansas.  —  Cohn  v.  Hoffman,  45  Ark.  376. 

Georgia.  —  Const.  1877,  art.  9,  7,  8;  Grant 
*.  Cosby,  51  Ga.  460;  Bush  v.  Lester,  55  Ga. 
579;  Darsey  v.  Mumpford,  58  Ga.  119. 

Louisiana.  —  Hebert  v.  Mayer,  47  La.  Ann. 
563;  Martin  v.  Walker,  43  La.  Ann.  1019; 
Kinder  v.  Lyons,  38  La.  Ann.  713;  Taylor  v. 
Saloy,  38  La.  Ann.  62;  Thomas  v.  Guilbeau, 
35  La.  Ann.  927;  Poole  v.  Cook,  34  La.  Ann. 
331;  Gers'on  v.  Gayle,  34  La.  Ann.  337;  Gil- 
mer v.  O'Neal,  32  La.  Ann.  980;  Lavillebeuvre 
v.  Frederic,  20  La.  Ann.  374. 

Maine.  —  Mills  v.  Spaulding,  50  Me.  57. 

Massachusetts.  —  Clark  v.  Potter,  13  Gray 
(Mass.)  21. 

New  Hampshire.  —  Murray  v.  Trumbull,  67 
N.  H.  281. 

North  Carolina.  —  Earle  v.  Hardie,  80  N. 
Car.  177. 

Ohio.  —  Curtis  v.  Selby,  I  Ohio  Cir.  Dec.  25, 
1  Ohio  Cir.  Ct.  40. 

Tennessee.  —  Deatherage  v.  Walker.  it 
Hcisk.  (Tenn.)  45;  Douglass  v.  Gregg,  7  Baxt. 
(Tenn.)  384;  Kennedy  v.  Stacey,  I  Baxt. 
(Tenn.)  220. 

West  Virginia.  —  Moran  v.  Clark,  30  W.  Va. 
358,  8  Am.  St.  Rep.  66. 

Construction  of  Saving  Clause.  —  In  a  law  re- 
pealing prior  homestead  acts,  a  clause  which 
provides  that  such  repeal  shall  not  affect  any 
right  which  may  have  been  acquired  there- 
under has  been  held  sufficient  to  permit  the 
exemption  to  be  perfected  after  the  repeal. 
Clark  v.  Potter,  13  Gray  (Mass.)  21 ;  Curtis  v. 
Selby,  1  Ohio  Cir.  Dec.  25,  1  Ohio  Cir.  Ct.  40; 
Moran  v.  Clark,  30  VV.  Va.  358,  8  Am.  St. 
Rep.  66. 

Ropeal  and  Re-enactment.  —  The  right  to  per- 


fect a  homestead  under  a  prior  law  is  not 
affected  by  the  repeal  of  such  law  where  it  is 
re-enacted  prior  to  the  time  when  the  claim  is 
made.  Murray  v.  Trumbull,  67  N.  H.  281. 
See  also  the  Alabama  cases  cited  in  the  second 
note  infra. 

2.  Homestead  Rights  under  Early  Laws  Not  in 
Force.  —  The  authority  under  which  these 
cases  proceed  is  a  statement  contained  in 
Gunn  v.  Barry,  15  Wall.  (U.  S.)  610,  reversing 
44  Ga.  353,  and  in  Edwards  v.  Kearzey,  96  U. 
S.  595,  reversing  74  N.  Car.  241,  75  N.  Car.  409, 
wherein,  in  deciding  that  certain  homestead 
laws  impaired  the  obligation  of  pre-existing 
contracts,  it  was  held  that  the  legal  remedies 
for  the  enforcement  of  a  contract  that  belong 
to  such  contract  at  the  time  and  place  when  it 
is  made  are  a  part  of  its  obligation.  See  Trim- 
mier  v.  Winsmith,  41  S.  Car.  109  (wherein  it 
was  held  that  the  remedy  in  existence  when 
the  debt  was  created,  being  a  part  of  the  obli- 
gation, cannot  be  disturbed  either  by  the  con- 
stitution of  the  state  or  by  an  act  of  the 
legislature).  McClenaghan  v.  McEachern,  47 
S.  Car.  446;  Stewart  v.  Blalock,  45  S.  Car.  61; 
Norton  v.  Bradham,  21  S.  Car.  378.  See  also 
Spitley  v.  Frost,  15  Fed.  Rep.  299;  Dorrington 
v.  Myers,  11  Neb.  38S;  DeWitt  v.  Wheeler, 
etc.,  Sewing  Mach.  Co.,  17  Neb.  533;  McHugh 
v.  Smiley,  17  Neb.  620;  Dennis  v.  Omaha  Nat. 
Bank,  19  Neb.  675. 

3.  Homesteads  Not  Allowed  under  Early  Laws 
No  Longer  in  Force.  —  Slaughter  v.  McBride, 
69  Ala.  510;  Carlisle  v.  Godwin,  68  Ala.  137; 
Clark  v.  Snodgrass,  66  Ala.  233;  Giddens  v. 
Williamson,  65  Ala.  439;  Lovelace  v.  Webb, 
62  Ala.  271;  Horn  v.  Wiatt,  60  Ala.  297;  Nel- 
son McCrary,  60  Ala.  301;  Charless  v.  Lam- 
berson,  1  Iowa  435,  63  Am.  Dec.  457. 

4.  Ross  v.  Worsham,  65  Ga.  624;  In  re  Smith, 
8  Nat.  Bankr.  Reg.  401,  22  Fed.  Cas.  No. 
12,986;  In  re  Owens,  6  Biss.  (U.  S.)  432,  12 
Nat.  Bankr.  Reg.  518,  18  Fed.  Cas.  No.  10,632; 
In  re  Wyllie,  2  Hughes  (U.  S.)  449,  30  Fed. 
Cas.  No.  18,112. 

Illustrations  —  United  States  Bankrupt  Act.  — 
Thus  it  has  been  held  that  amendments  to  a 
former  bankrupt  act,  made  by  the  Congress  of 
1872-1873,  exempting  homesteads  and  other 
property  to  the  extent  allowed  by  the  various 
state  constitutions  and  laws,  against  debts  and 
judgment  liens,  whether  the  debts  were  con- 
tracted or  the  liens  attached  prior  or  subse- 
quent to  the  passage  of  such  constitutions  and 
laws,  were  valid  enactments.  In  re  Smith,  2 
Woods  (U.  S.)  458,  14  Nat.  Bankr.  Rett.  295. 
22  Fed.  Cas.  No.  12,996;  /;/  re  Jordan,  10  Nat. 
Bankr.  Reg.  427,  13  Fed.  Cas.  No.  7,515,  citing 
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Laws,  Decreasing  Exemption.  —  Laws  which  decrease  the  exemption 
arc  generally  held  applicable  to  pre-existing  contracts  determining  both  the 
rights  of  the  promisee  and  those  of  the  promisor.  The  remedies  of  the  former 
ai  e  increased  instead  of  being  impaired,  while  the  homestead  right  of  the  latter 
is  not  one  which  vests  beyond  the  power  of  the  state  to  recall  it  whenever  it 
sees  fit.1 

b.  Liabilities  Arising  Out  of  Torts.  —  A  claim  for  damages  arising 
out  of  a  tort  is  not  a  contract  within  the  meaning  of  this  provision  of  the 
Federal  Constitution,  and  a  homestead  law  may  be  valid  against  such  a  right 


In  re  Beckerford,  I  Dill.  (U.  S.)  45,  4  Nat. 
Bankr.  Reg.  203,  3  Fed.  Cas.  No.  1,209;  J"  re 
Jordan,  8  Nat.  Bankr.  Reg.  180;  In  re  Kean, 
2  Hughes  (U.  S.)  322,  8  Nat.  Bankr.  Reg.  367, 
14  Fed.  Cas.  No.  7,630;  In  re  Smith,  8  Nat. 
Bankr.  Reg.  401,  22  Fed.  Cas.  No.  12,986; 
Windley  v.  Tankard,  88  N.  Car.  223;  Lamb  v. 
Chamness,  84  N.  Car.  379,  cited  in  Simpson  v. 
Houston,  97  N.  Car.  344,  2  Am.  St.  Rep.  297. 
Contra,  In  re  Deckert,  2  Hughes  (U.  S.)  183,  10 
Nat.  Bankr.  Reg.  1,  7  Fed.  Cas.  No.  3,728.  per 
Waile,  C.  J.;  In  re  Dillard,  2  Hughes  (U.  S.) 
190,  9  Nat.  Bankr.  Reg.  9,  7  Fed.  Cas.  No. 
3,912;  In  re  Duerson,  13  Nat.  Bankr.  Reg.  183, 
7  Fed.  Cas.  No.  4,117;  In  re  Shipman,  2 
Hughes  (U.  S.)  227,  14  Nat.  Bankr.  Reg.  570, 
21  Fed.  Cas.  No.  12,791;  Bush  v.  Lester,  55 
Ga.  579,  per  Bleckley,  J. 

Federal  Homestead  Law.  —  Perhaps  another 
illustration  of  this  authority  is  the  Act  of  Con- 
gress  providing  for  the  acquirement  of  a  home- 
stead in  public  lands  belonging  to  the  United 
States,  which  exempts  such  property  while  in 
ihe  hands  of  a  settler  from  all  debts  contracted 
prior  to  the  issue  of  the  patent  thereof.  Sey- 
mour v.  Sanders,  3  Dill.  (U.  S.)  437,  cited  in 
Fink  v.  O'Neil,  106  U.  S.  272;  Miller  v.  Little, 
4.7  Cal.  348;  Lewton  v.  Hower,  18  Fla.  872; 
Adams  v.  White,  23  Fla.  352;  Watson  v.  Voor- 
iees,  14  Kan.  328;  Russell  v.  Lowth,  21  Minn. 
367,  18  Am.  Rep.  389,  cited  in  Todd  v.  Johnson, 
56  Minn.  60;  Duell  v.  Cotter,  51  Neb.  241; 
Tauli  v.  Cooke,  19  Oregon  455,  20  Am.  St. 
Hep.  836;  Clark  v.  Bayley,  5  Oregon  343;  Gile 
■31.  Hallock,  33  Wis.  523. 

Debts  incurred  prior  to  the  issuance  of  the 
-patent,  by  the  grantee  of  the  one  entering  pub- 
lic land  as  a  homestead  under  this  law,  do  not 
fall  within  its  provisions,  but  the  land  may  be 
•seized  and  subjected  to  their  payment.  Duell 
v.  Potter,  51  Neb.  241. 

In  Watson  v.  Voorhees,  14  Kan.  328,  it  was 
leld  that  if  a  party  entering  public  land  as 
a  homestead  executes  a  mortgage  upon  it  to 
•-secure  a  debt  existing  prior  to  the  issuance  of 
3.  p£ient,  the  mortgage  will  constitute  a  valid 
lien  which  may  be  enforced  by  foreclosure  and 
■sale.  Citing  Nycum  v.  McAllister,  33  Iowa 
374.    See  also  Fuller  v.  Hunt,  48  Iowa  165. 

Ontario.  —  A  law  similar  in  character  to  the 
•federal  homestead  law,  relating  to  settlement 
upon  public  lands,  exists  in  the  province 
of  Ontario.  Canada.  Rev.  Stat.  Ont..  c.  25, 
§  20,  subsec.  2,  exempts  a  homestead  acquired 
thereunder  from  attachment,  levy  under  exe- 
•«ntion,  or  sale  for  payment  of  debts  or  liabili- 
ties contracted  or  incurred  after  the  date  of 
location  for  a  period  of  twenty  years,  if  it  con- 
tinues to  be  owned  by  the  Iocatee  orhis  widow. 
Cann  v.  Knott,  19  Ont.  422. 


1.  Laws  Decreasing  Exemption  Apply  to  Pre- 
existing Contracts  —  California.  —  Da  vies  Hen- 
derson   Lumber  Co.  v.  Gottschalk,  81  Cal. 

641. 

Georgia.  —  Harris  v.  Glenn,  56  Ga.  94; 
Sparger  v.  Cumpton,  54  Ga.  355;  Whittington 
v.  Colbert,  50  Ga.  584;  Larence  v.  Evans,  50 
Ga.  216. 

North  Carolina.  —  Leak  v.  Gay,  107  N.  Car. 
468,  482,  483,  distinguishing  Utley  v.  Jones,  92 
N.  Car.  263;  Earle  v.  Hardie,  80  N.  Car.  177; 
Gamble  v.  Rhyne,  80  N.  Car.  183.  Compare 
Rankin  v.  Shaw,  94  N.  Car.  405. 

Texas.  —  Moore  v.  Litchford,  35  Tex.  185, 
14  Am.  Rep.  363,  Ogden,  J.,  dissenting. 

Wisconsin.  —  Bull  v.  Conroe,  13  Wis.  233; 
Parker  v.  King,  16  Wis.  223. 

Contra.  —  Galligher  v.  Smiley,  28  Neb.  189,  26 
Am.  St.  Rep.  319;  Dorrington  v.  Myers,  11 
Neb.  388;  De  Witt  v.  Wheeler,  etc..  Sewing 
Mach.  Co.,  17  Neb.  533.  See  also  Dennis  v. 
Omaha  Nat.  Bank,  19  Neb.  675;  McHugh  v. 
Smiley,  17  Neb.  620;  Spitley  v.  Frost,  15  Fed. 
Rep.  299,  and  other  cases  cited  infra,  this 
note. 

Illustration  —  Decreasing  Exemption  by  Bring- 
ing Farm  Land  Within  Corporate  Limits  of 
Town. —  Bull  v.  Conroe,  13  Wis.  233,  was  a 
case  wherein  farm  land  to  which  a  homestead 
right  had  attached  became  town  property  in 
due  course  of  law.  It  was  held  that  the  home- 
stead exemption  was  thereby  decreased  in  ex- 
tent to  conform  to  the  laws  regulating  home- 
steads in  urban  property. 

Contra.  —  Bassett  v.  Messner,  30  Tex.  604; 
Arnold  v.  Adams,  38  Tex.  425;  Kent  v.  Beaty, 
40  Tex.  440;  Galligher  v.  Smiley,  28  Neb.  189, 
26  Am.  St.  Rep.  319,  which  thus  stated  the 
doctrine  of  those  cases  opposed  to  the  state- 
ment made  in  the  text:  "As  appears  by  the 
section  above  quoted  (the  law  in  force  at  the 
time  the  indebtedness  was  incurred),  the  whole 
of  the  tract  of  land  involved  was  exempt  from 
forced  sale  on  execution  or  other  process. 
This  remained  the  law  of  the  contract  (Dor- 
rington v.  Myers,  11  Neb.  389),  and  by  the 
occupation  of  the  property  '  he  became  vested, 
so  to  speak,  of  a  homestead  estate  therein, 
which  was  alienable  only  by  sale  or  abandon- 
ment.' " 

As  to  whether  the  right  to  a  homestead  is  a 
mere  privilege  or  a  vested  interest  in  land  see 
supra,  this  title,  II.  4.  c.  Whether  Estate  or 
Alere  Privilege. 

In  Gunn  v.  Barry,  15  Wall.  (U.  S.)  610,  S 
Nat.  Bankr.  Reg.  I,  reversing  44  Ga.  353,  it 
was  stated  that  a  state  may  change  laws  regu- 
lating homestead  exemptions,  provided  the 
change  involves  no  impairment  of  a  substan- 
tial right. 
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of  action,  although  it  existed  prior  thereto.1 

3.  Liabilities  Incurred  After  Enactment  of  Law — a.  In  General.  —  As  a 
general  rule  the  homestead  exemption  can  be  claimed  as  against  all  liabilities 
incurred  subsequent  to  the  passage  of  the  law,  which  are  not  excepted,  either 
expressly  or  by  necessary  implication,  from  its  terms. 

Constitutionality  of  Exceptions.  —  Statutory  exceptions  cannot  be  sustained  if  the 
homestead  exemption  is  provided  for  by  the  state  constitution  and  the  excep- 
tions are  in  conflict  therewith.2 

b.  Debts  to  State.  —  Neither  a  state  nor  the  federal  government  has 
any  greater  rights  against  the  homestead  exemption  than  individual  creditors, 
in  the  absence  of  an  express  exception  in  its  favor.3 

c  Liabilities  Arising  Out  of  Torts  and  Public  Wrongs  —  in 
General.  —  Under  laws  which  exempt  the  homestead,  without  limitation  as 
to  the  character  of  the  liabilities  against  which  it  may  be  claimed,  it  cannot  as 
a  rule  be  subjected  to  the  payment  of  any  debts  not  specifically  excepted, 
whether  they  are  such  as  are  incurred  by  contract  or  arise  out  of  torts  or 
public  wrongs.4 


1.  Parker  v.  Savage,  6  Lea  (Tenn.)  406; 
Alley  1:  Holcomb,  73  Ga.  109;  McAfee  v.  Cov- 
ington, 71  Ga.  272,  51  Am.  Rep.  263,  in  which 
case,  furthermore,  the  claim  had  been  brought 
to  judgment,  and  became  a  lien  before  the  law 
was  passed. 

Provision  Against  Impairing  Suits  in  Court, 
Rights  of  Action,  and  the  Like. — A  constitutional 
provision  that  nothing  therein  contained  shall 
impair  the  validity  of  any  debts  or  contracts, 
or  affect  any  rights  of  property,  "  or  any  suits, 
actions,  rights  of  action,  or  other  proceedings 
in  courts  of  justice,"  does  not  prevent  the 
homestead  given  by  the  constitution  from 
being  claimed  as  against  a  judgment  rendered 
after  adoption  of  the  constitution  for  a  tort 
committed  before  its  adoption,  though  the 
action  for  the  tort  may  have  been  commenced 
before.    Parker  v.  Savage,  6  Lea  (Tenn.)  406. 

2.  Constitutionality  of  Exceptions.  —  Meyer  v. 
Berlandi,  39  Minn.  438,  12  Am.  St.  Rep.  663; 
Keller  v.  Struck,  31  Minn.  446;  Coleman  v.  Bal- 
landi,  22  Minn.  144;  Cogel  v.  Mickow,  11 
Minn.  475,  cited  in  Tuttlc  v.  Howe,  14  Minn. 
145,  100  Am.  Dec.  205;  Bergsma  v.  Dewey,  46 
Minn.  357;  Cumming  v.  Bloodworth,  87  N. 
Car.  83;  Moran  v.  Clark,  30  W.  Va.  358,  8  Am. 
St.  Rep.  66;  Donaldson  v.  Voltz,  19  W.  Va. 
156,  wherein  it  was  said-  "  The  constitution 
makes  certain  debts  exceptions;  but  as  to  all 
other  debts  the  exemption  applies.  If  it  was 
in  the  power  of  the  legislature  to  except  a  debt 
due  for  rent  from  the  benefit  of  the  exemption, 
it  could  except  all  other  debts  and  thus  deprive 
the  debtor  of  all  the  benefit  intended  by  the 
constitution. " 

8outh  Dakota.  —  Laws  S.  Dak.  1890,  c.  86, 
declaring  what  should  be  the  homestead,  made 
no  exceptions  to  the  exemption;  and  in  view 
of  the  fact  that  a  proposition  to  subject  home- 
steads to  mechanic's  liens,  submitted  to  the 
people  by  the  legislature,  was  rejected,  section 
2452  of  the  Compiled  Laws,  which  excepted 
such  liens,  must  be  considered  as  repealed. 
Fallihec  v.  Witimaycr,  9  S.  Dak.  479. 

3.  State  Has  No  Greater  Remodics  Against 
Homesteads  than  Other  Creditors  —  United  States. 
—  Fink  v.  O'  Neil,  106  U.  S.  272;  Salenline  v. 
Fink,  8  Biss.  (U.  S.)  503,  20  Alb.  L.  J.  335,  21 
Fed.  Cas.  No.  12,250 
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Arkansas.  —  Hollis  v.  State,  59  Ark.  211,  43 
Am.  St.  Rep.  28. 

Georgia.  —  Colquitt  v.  Brown,  63  Ga.  440. 

Illinois.  —  Loomis  v.  Gerson,  62  111.  11. 

Kentucky.  —  Central  Kentucky  Lunatic  Asy- 
lum v.  Craven,  98  Ky.  105,  56  Am.  St.  Rep. 
323;  Com.  v.  Lay,  12  Bush  (Ky.)  284,  23  Am. 
Rep.  718. 

Missouri.  —  State  v.  Pitts,  51  Mo.  133. 

New  Mexico.  —  U.  S.  v.  Lesnet,  (N.  Mex. 
1897)  50  Pac.  Rep.  321. 

Tennessee.  —  Ren  v.  Driskell,  11  Lea  (Tenn.) 
642. 

United  States.  —  This  doctrine  is  applicable 
against  the  United  States  under  Rev.  Stat.  U. 
S.,  §  916,  which  provides  that  a  party  recover- 
ing a  common-law  judgment  in  a  federal  court 
shall  have  remedies  thereon  similar  to  those 
which  are  provided  by  the  laws  of  the  state  in 
which  the  court  is  held.  Fink  v.  O'Neil,  106 
U.  S.  272;  Salenline  v.  Fink,  8  Biss.  (U.  S.)  503, 
20  Alb.  L.  J.  325,  21  Fed.  Cas.  No.  12,250. 

Debts  Due  for  Taxes  and  Local  Assessments.  — 
It  was  held  in  Com.  v.  Cook,  8  Bush  (Ky  )  220, 
8  Am.  Rep.  456,  stress  being  laid,  however, 
on  the  statute  law  of  the  commonwealth  regu- 
lating the  revenue,  that  an  exception  must  be 
made  in  favor  of  the  state,  where  the  debt  due 
to  it  is  for  taxes.  The  court  said:  11  Public 
policy  seems  to  require  that  this  exceptional 
right  shall  continue  to  exist,  in  order  that  the 
public  icvenues  may  be  speedily  and  certainly 
collected."  See  also  Nevin  v.  Allen,  (Ky.  1894) 
26  S.  W.  Rep.  180,  (Ky.  1897)  38  S.  W.  Rep. 
888;  Perine  v.  Forbush,  97  Cal.  305  (cases  in- 
volving local  assessments),  and  Salcntine  v. 
Fink,  8  Hiss.  (U.  S.)  503,  20  Alb.  L.  J.  335,  21 
Fed.  Cas.  No.  12,250.  Contra.  Ren  v.  Driskell. 
II  Lea  (Tenn.)  642;  Doe  v.  Deavors,  11  Ga.  81 
(exemption  of  personal  properly).  See  gen- 
erally the  title  EXEMPTIONS  (FROM  Execution), 
vol.  12,  p.  179. 

Municipal  Corporations. —  In  State  v.  Allen, 
71  Ala.  543,  a  case  in  which  the  stale  sued  for 
the  use  of  a  county  to  recover  a  fine,  it  was 
held  thai  even  if  the  state  would  be  entitled  to 
an  exception  in  its  favor,  none  such  existed  in 
favor  of  municipal  corporations. 

4.  Exemption  May  Be  Claimed  Against  All  DebU 
Not  Specifically  Excepted. —  Mollis  v.  Si.itc,  59 
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"  Debts  Contracted."  —  The  same  doctrine  is  held  in  some  states  where  the  law 
exempts  the  homestead  from  "  debts  contracted  "  or  "  any  debt  contracted."  1 
In  other  jurisdictions,  however,  no  exemption  can  be  claimed  under  such  a 
law  except  as  against  a  contract  indebtedness.2 

Other  Statutory  Provisions.  —  A  statute  exempting  the  homestead  as  against 
any  debt  "  allows  the  exemption  as  against  liabilities  generally;5  while  if 
the  language  used  is  "debts  founded  on  contract,"  liabilities  arising  out  of 
torts  and  public  wrongs  override  the  exemption.4 

Waiver  of  Tort.  —  It  has  been  held  that  where  the  tort  is  one  which  may  be 
waived  and  suit  brought  upon  an  implied  promise,  it  is  a  "  debt  contracted," 
against  which  the  exemption  may  be  claimed,  regardless  of  the  form  of  action 
in  which  it  is  sought  to  enforce  the  obligation.5 


Ark.  211,  43  Am.  St.  Rep.  28;  Alley  v.  Hol- 
comb,  73  Ga.  109;  McAfee  v.  Covington,  71 
Ga.  272,  51  Am.  Rep.  263;  Smith  v.  Omans,  17 
Wis.  395. 

Judgments  Obtained  for  Violation  of  Liquor 
Laws.  —  Under  Code  Iowa  (1873),  §  1558  (Code 
1897,  §  2422),  which  provides  that  premises 
and  property  occupied  and  used  for  the  illegal 
manufacture  or  sale  of  intoxicating  liquors 
with  the  consent  and  knowledge  of  the  owner 
thereof  or  his  agent  shall  be  liable  for  fines 
and  costs  assessed  and  judgments  rendered 
for  a  violation  of  the  law  regulating  sales  of 
intoxicants,  a  homestead  which  has  been  thus 
used  is  liable  for  all  fines,  costs,  and  judg- 
ments rendered  for  such  violations.  Such  pro- 
vision is  a  "  special  declaration  "  within  the 
meaning  of  a  section  of  the  homestead  law 
providing  that  "  where  there  is  no  special 
declaration  of  the  statute  to  the  contrary  "  the 
homestead  of  every  family,  whether  owned  by 
the  husband  or  the  wife,  is  exempt  from 
judicial  sale.  Arnold  v.  Gotshall,  71  Iowa 
572;  McClure  v.  Braniff,  75  Iowa  38. 

1.  "  Debts  Contracted  "  or  "Any  Debt  Contracted." 
—  In  re  Radway,  3  Hughes  (U.  S.)  609,  20 
Fed.  Cas.  No.  11,523;  Loomis  v.  Gerson,  62  111. 
11;  Conroy  v.  Sullivan,  44  111.  451;  Kruger  v. 
Le  Blanc,  75  Mich.  424;  Mertz  v.  Berry,  101 
Mich.  32,  45  Am.  St.  Rep.  379. 

2.  "  Debts  Contracted  "  Refers  Only  to  Contract 
Debts  —  Alabama.  —  Wright  v.  Jones,  103  Ala. 
539;  Vincent  v.  Stale,  74  Ala.  274;  Williams  v. 
Bowden,  69  Ala.  433  (judgment  for  statutory 
penalty);  Meredith  v.  Holmes,  68  Ala.  190; 
Schussler  v.  Dudley,  (Ala.  1887)  2  So.  Rep. 
526;  Thompson  v.  Hartline,  (Ala.  1894)  16  So. 
Rep.  711:  Randolph  v.  Brown,  115  Ala.  677. 

New  York.  —  Lathrop  v.  Singer,  39  Barb. 
(N.  Y.)  396;  Schouton  v.  Kilmer,  (Supm.  Ct.)  8 
How.  Pr.  (N.  Y.)  527;  Cook  v.  Newman, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  523. 

Virginia.  —  Whiteacre  v.  Rector,  29  Gratt. 
(Va.)  714,  26  Am.  Rep.  420;  Burton  v.  Mill,  78 
Va.  468.  Contra,  In  re  Radway,  3  Hughes  ((J. 
S.)  609,  20  Fed.  Cas.  No.  11,523,  in  the  District 
Court  for  the  Eastern  District  of  Virginia. 

Sureties  on  Recognizance.  —  The  indebtedness 
incurred  by  sureties  of  one  againsl  whom  a 
fine  has  been  assessed  for  a  misdemeanor  is 
not  a  liability  arising  out  of  a  public  wrong  or 
tort,  but  is  a  mere  civil  liability,  against  which 
a  homestead  exemption  may  be  claimed.  State 
v.  Allen,  71  Ala.  543. 

Bonds  of  Public  Officials. —  In  Alabama  it  has 
been  held  that  the  liability  on  their  bonds  in- 
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curred  by  officials  having  the  custody  of  public 
moneys  is  in  the  nature  of  a  liability  ex  delicto 
and  not  for  a  "  debt  contracted,"  and  that  the 
statutory  lien  upon  their  property  which 
attaches  on  their  giving  the  bond  is  superior 
to  the  homestead  exemption,  Schussler  v. 
Dudley,  (Ala.  1887)  2  So.  Rep.  526,  Clopton,  J., 
dissenting;  Randolph  v.  Brown,  115  Ala.  677. 

Breach  of  Promise  to  Marry.  —  A  homestead 
may  not  be  claimed  as  against  a  demand  for 
damages  for  breach  of  promise  to  marry,  it 
being  a  quasi  tori  and  not  a  "debt  contracted." 
Burton  v.  Mill,  78  Va.  468. 

In  Cook  v.  Newman,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  523,  it  was  also  held  that 
such  a  cause  of  action  was  ex  delicto  and  not  ex 
contractu,  but  the  court  was  construing  a  pro- 
vision contained  in  the  homestead  law  which 
excepted  from  the  operations  of  its  provisions 
"  a  debt  contracted  for  the  purchase  thereof," 
and  allowed  the  homestead  exemption,  over- 
looking the  fact  that  the  statute  applied  only 
to  debts  contracted,  and  was  not  applicable  to 
liabilities  generally.  See  this  case  discussed 
in  Lathrop  v.  Singer,  39  Barb.  (N.  Y.)  396. 

3.  "  Any  Debt."  —  Simpson  v.  Houston,  97  N. 
Car.  344,  2  Am.  St.  Rep.  297;  Gill  v.  Edwards, 
87  N.  Car.  76;  Dellinger  v.  Tweed,  66  N.  Car. 
206,  Pearson,  C.  J.,  and  Rodman,  J.,  dissent- 
ing; Parker  v.  Savage,  6  Lea  (Tenn.)  406. 

4.  "  Debts  Founded  on  Contract."  —  So  held 
under  an  early  homestead  law  which  obtained 
in  Georgia.    Davis  v.  Henson,  29  Ga.  345. 

5.  Waiver  of  Tort.  —  The  debt  involved  in  the 
litigation  in  which  this  ruling  was  made  was  a 
liability  incurred  for  money  obtained  for  false 
and  fraudulent  representations.  The  provi- 
sion of  the  homestead  law  under  which  this  case 
was  decided  allowed  the  homestead  to  be  sold 
on  execution  for  "  debts  contracted  "  prior  to 
the  passage  of  the  law  or  prior  to  the  pur- 
chase of  the  homestead.  Warner  v.  Cammack, 
37  Iowa  642. 

In  New  York  under  a  similar  statute  it  has 
been  held  that  an  indebtedness  incurred  by 
false  representations,  which  consisted  in  a 
statement  that  real  estate  belonging  to  the 
debtor  was  not  encumbered,  when  as  a  matter 
of  fact  it  had  been  impressed  with  the  home- 
stead character,  could  not  be  enforced  against 
the  premises,  since  such  action  would  engraft 
upon  the  law  an  exception  not  contained 
therein.  Robinson  v.  Wiley,  15  N.  Y.  489,  cited 
in  People  v.  Roper,  35  N.  Y.  637. 

On  the  other  hand,  in  Matter  of  Haake,  ? 
Sawy.  (U.  S.)  231,  7  Nat.  Bankr.  Reg.  61,  i> 
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d.  Insolvent  Debtors.  —  It  has  been  generally  held  that  the  exemption 
may  be  claimed  although  the  property  was  purchased,  or  incumbrances  thereon 
were  removed,  with  the  proceeds  of  nonexempt  property,  by  one  indebted, 
or  even  insolvent,  at  the  time ;  that  to  hold  otherwise  would  read  into  the 
homestead  law,  with  reference  to  which  it  must  be  presumed  that  the  debts 
were  contracted,  an  exception  which  would  go  far  towards  nullifying  the 
operation  of  the  statute.1 

e.  Liens  by  Contract  and  Operation  of  Law  —  (i)  Prior  to  Homestead 
Right  —  General  Rule.  —  It  is  generally  held  that  the  exemption  cannot  be 
claimed  as  against  valid  liens  which  have  attached  to  the  premises  before  they 
are  impressed  with  the  homestead  character,  whether  such  liens  are  obtained 


Fed.  Cas.  No.  5,883,  it  was  held  that  a  mort- 
gagor who  has  declared  a  homestead  and 
fraudulently  obtained  money  thereafter  on  the 
strength  of  his  ownership  cannot  claim  the 
exemption  against  such  indebtedness. 

1.  Exemption  May  Be  Claimed  by  One  Indebted 
or  Insolvent —  United  States.  —  Humboldt  First 
Nat.  Bank  :.  Glass,  79  Fed.  Rep.  706;  Kelly 
v.  Sparks,  54  Fed.  Rep.  70;  Matter  of  Henkel, 
2  Savvy.  (U.  S.)  305,  11  Fed.  Cas.  No.  6,362, 
reversing  2  Nal.  Bankr.  Reg.  546,  11  Fed. 
Cas.  No.  6,361,  distinguishing  Riddell  v.  Shir- 
ley, 5  Cal.  488.  Contra,  In  re  Boothroyd,  14 
Nat.  Bankr.  Reg.  223,  3  Fed.  Cas.  No.  1,652; 
In  re  Sauthoff ,  8  Biss.  (U.  S.)  35,  16  Nat.  Bankr. 
Reg.  181,  5  Cent.  L.  J.  364;  Pratt  v.  Burr,  5 
Biss.  (U.  S.)  36,  19  Fed.  Cas.  No.  11,372;  In  re 
Wright,  3. Biss.  (U.  S.)  359,  8  Nat.  Bankr. 
Reg.  430,  30  Fed.  Cas.  No.  18,067. 

Alabama.  —  Wiggins  v.  Mertins,  ill  Ala. 
164:  Smith  v.  Cockrell,  66  Ala.  64;  Reeves  v. 
Peterman,  109  Ala.  366. 

Arkansas.  —  Flask  v.  Tindall,  39  Ark.  571. 

California.  —  Simonson  v.  Burr,  121  Cal. 
582;  Fitzell  v.  Leaky,  72  Cal.  477;  King  v. 
Golz,  70  Cal.  236;  Culver  v.  Rogers,  28  Cal. 
526;  Randall  v.  Buffinglon,  10  Cal.  493.  Con- 
tra, Bishop  v.  Hubbard,  23  Cal.  514,  83  Am. 
Dec.  132. 

Colorado.  —  McPhee  v.  O'Rourke,  10  Colo. 
301,  3  Am.  St.  Rep.  579. 

Georgia.  —  Blanchard  v.  Paschal,  68  Ga.  32, 
45  Am.  Rep.  474;  Hunnicutt  v.  Summey,  63 
Ga.  586;  Newton  v.  Summey,  59  Ga.  397; 
Harris  v.  Visscher,  57  Ga.  229. 

Illinois.  —  Cipperly  V.  Rhodes,  53  III.  346. 

Kansas.  —  Munger  v.  Baldridge,  41  Kan. 
236,  13  Am.  St.  Rep.  273;  Sproul  v.  Atchison 
Nat.  Bank,  22  Kan.  336;  Hixon  v.  George,  18 
Kan.  253;  Monroe  v.  May,  9  Kan.  466.  But 
see  Long  v.  Murphy,  27  Kan.  375,  distinguished 
in  Tootle  v.  Stine,  31  Kan.  66. 

Massachusetts.  —  Tucker  v.  Drake,  11  Allen 
(Mass.)  145. 

Michigan.  —  Meigs  v.  Dibble,  73  Mich.  101; 
Orr  v.  Shraft,  22  Mich.  260. 

Minnesota. — Jacoby  v.  Parkland  Distilling 
Co.,  41  Minn.  227. 

Mississippi.  —  Edmonson  v.  Meacham,  50 
Miss.  34, 

Nebraska.  —  Paxton  1/.  Sulton,  53  Neb.  81; 
Hanlon  v.  Pollard,  17  Neb.  368. 

New  Hampshire.  — Gove  v.  Campbell,  62  N. 
H  401. 

Texas.  —  North  v.  Shearn,  15  Tex.  174; 
Chase  v.  Swayne,  88  Tex.  218;  Bell  v.  Bcazlcy, 
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18  Tex.  Civ.  App.  639;  Finn  v.  Krut,  13  Tex. 
Civ.  App.  36. 

Washington.  —  Bradley  v.  Gotziam,  12 
Wash.  71. 

Wisconsin.  —  Kapernick  v.  Louk,  90  Wis. 
232;  Palmer  v.  Hawes,  So  Wis.  474;  Comstock 
v.  Bechtel,  63  Wis.  656. 

Reasons  for  This  Holding.  —  "  If  he  [the 
debtor]  disposes  of  his  property  subject  to  exe- 
cution, for  the  very  purpose  of  converting  the 
proceeds  into  exempt  properly,  this  will  not 
constitute  legal  fraud.  This  he  may  do  at  any 
time  before  the  creditors  acquire  a  lien  upon 
the  property.  It  is  a  right  which  the  law  gives 
him,  subject  10  which  every  one  gives  him 
credit,  and  fraud  can  never  be  predicated  on 
an  act  which  the  law  permits."  Jacoby  v. 
Parkland  Distilling  Co.,  41  Minn.  227. 

"  Equity,  therefore,  as  guided  and  directed 
by  the  constitution  and  statutes  of  this  state, 
favors  the  protection  of  the  homestead  from 
the  claims  of  creditors.  And,  generally,  what- 
ever is  done  in  good  faith  for  the  protection 
of  the  homestead  from  creditors  is  not  Iccktil 
upon  as  a  fraud,  or  as  illegal,  but  is  looked 
upon  as  a  proper  and  legitimate  transaction." 
Sproul  v.  Atchison  Nat.  Bank,  22  Kan.  336. 

Taking  Conveyance  in  Name  of  Third  Party.  — 
It  is  generally  held  to  make  no  difference  in 
this  respect  whether  the  conveyance  of  the 
homestead  property  is  taken  by  the  husband  in 
his  own  name  or  in  that  of  his  wife.  Hum- 
boldt First  Nat.  Bank  v.  Glass,  79  Fed.  Rep. 
706;  Hixon  v.  George,  18  Kan.  253.  See  also 
generally  cases  cited  supra,  this  note.  Contra, 
Rogers  v.  McCauley,  22  Minn.  384;  Piper  v. 
Johnston,  12  Minn.  60:  Sumner  v.  Saw-telle,  8 
Minn.  309,  in  which  case  the  deed  was  taken 
in  the  name  of  a  third  party  and  not  in  that  of 
the  wife. 

Attacking  Sale  of  Nonexempt  Property.  —  It  is 

intimated  in  some  cases  that  though  the  ex- 
emption was  not  fraudulently  obtained  as  to 
creditors,  a  sale  of  nonexempt  properly  by 
which  the  money  for  the  purchase  of  the 
homestead  was  procured  may  be  attacked  as 
fraudulent.  Comstock  v.  Bechtel,  63  Wis.  656, 
cited  in  Kapernick  v.  Louk,  90  Wis.  232;  Rid- 
dell v.  Shirley,  5  Cal.  488,  cited  in  Matter  of. 
Henkel,  2  Sawy.  (U.  S.)  305,  11  Fed.  Cas.  No. 
6,362,  reversing  2  Nat.  Bankr.  Reg.  546,  11 
Fed.  Cas.  No.  6,361.  Contra,  Finn  v.  Krut,  13 
Tex.  Civ.  App.  36,  wherein  it  was  said: 
"  There  cannot  be  a  fraudulent  purchaser 
without  a  fraudulent  vendor."  Citing  Sanger 
v.  Colbert,  84  Tex.  673. 
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by  contract  1  or  by  operation  of  law.* 

other  Views.  —  In  a  few  states  the  homestead  exemption  is  declared  to  be 
superior  to  the  right  to  enforce  prior  liens  while  the  use  continues;  in  some  of 

1.  Liens  by  Contract — Mortgage  Liens  —  Ala- 
bama —  Moses  v.  Home  Bldg.,  etc.,  Assoc., 
100  Ala.  465;  Scaife  v,  Argall,  74  Ala.  473; 
Hudson  v.  Kelly,  70  Ala.  393;  Blum  v.  Carter, 
•63  Ala.  235;  Boyle  v.  Shulman,  59  Ala.  566. 

California. —  Rix  s.  McHenry,  7  Cal.  89; 
Cohen  v.  Davis,  20  Cal.  187;  Graham  v.  Oviatt, 
58  Cal.  428.  But  see  California  cases  cited 
infra,  the  next  note  but  one. 

Illinois:.  —  Titman  v.  Moore,  43  111.  169; 
Tourville  v.  Pierson,  39  111.  446;  McCormick 
v.  Wilcox,  25  111.  274;  People  v.  Stitt,  7  111. 
App.  294. 

Iowa.  —  Chase  v.  Abbott,  20  Iowa  154. 

Louisiana.  —  Martin  v.  Walker,  43  La.  Ann. 
1019;  Taylor  v.  Saloy,  38  La.  Ann.  62;  Soulier 
v.  Benker,  37  La.  Ann.  162;  Gilmer  v.  O'Neal, 
32  La.  Ann.  979;  Brannin  v.  Womble,  32  La. 
Ann.  805^ 

Nevada.  —  Commercial,  etc.,  Bank  v.  Cor- 
beit,  5  Savvy.  (U.  S.)  543,  6  Fed.  Cas.  No.  3,058; 
Child  Singleton,  15  Nev.  461,  citing  Smith 
v.  Shrieves,  13  Nev.  303. 

Tennessee.  —  Cottrell  v.  Rogers,  99  Tenn. 
488;  Enochs  v.  Wilson,  11  Lea  (Tenn.)  228; 
Hildebrand  v.  Taylor,  6  Lea  (Tenn.)  659. 

Texas.  —  Hensel  v.  Imernational  Bldg.,  etc., 
Assoc.,  85  Tex.  215;  Berry  v.  Boggess,  62  Tex. 
239;  Brooks  v.  Young,  60  Tex.  32;  Wheatley 
v.  Griffin,  60  Tex.  209;  Morris  v.  Geisecke,  60 
Tex.  633;  Peregoy  v.  Kottwitz,  54  Tex.  497; 
Andrews  v.  Hagadon,  54  Tex.  571;  Gillum  v. 
Collier,  53  Tex.  592;  Clements  v.  Lacy,  51 
Tex.  150;  Mabry  v.  Harrison,  44  Tex.  286; 
Batls  v.  Scott,  37  Tex.  59;  McCreery  v.  Fort- 
son,  35  Tex.  641;  De  Bruhl  v.  Maas,  54  Tex. 
464;  Potshuisky  v  Krempkan,  26  Tex.  307; 
White  v.  Shepperd,  16  Tex.  163;  Shepherd  v. 
White,  11  Tex.  346;  Merchant  v.  Perez,  11 
Tex.  22;  Farmer  v.  Simpson,  6  Tex.  303; 
Baker  v.  Collins,  4  Tex.  Civ.  App.  520;  Mc- 
Candless  v.  Freeman,  (Tex.  Civ.  App.  1893)  23 
S.  W.  Rep.  1112. 

Vermont.  —  Spaulding  v.  Crane,  46  Vt.  292. 

United  States.  —  Black  v.  Reno,  59  Fed.  Rep. 
917. 

Other  Contract  Rights  Superior  to  Exemption. 

—  No  homestead  can  be  claimed  as  against  a 
bond  to  convey  the  premises  made  prior  to 
the  perfecting  of  the  homestead  right,  Yost 
v.  Devault,  3  Iowa  345,  66  Am.  Dec.  92;  as 
against  the  enforcement  of  trusts  under  which 
the  debtor  took  the  property,  Gilbert  v.  Sleeper, 
71  Cal.  290;  or  as  against  a  party-wall  contract 
whereby  one-half  the  cost  of  the  wall  is  made 
a  lien,  Arnold  v.  Chamberlain,  14  Tex.  Civ. 
App  634. 

2.  Liens  by  Operation  of  Law  —  Judgment  Liens 

•—Alabama.- — Preiss  v.  Campbell,  59  Ala. 
635;  Lyons  v.  Connor,  57  Ala.  181.  See  also 
the  Alabama  cases  cited  in  preceding  notes. 

Arkansas.  —  Till ar  v.  Bass,  57  Ark.  179; 
Patrick  v.  Baxter,  42  Ark.  175. 

Idaho. — Smith  v.  Richards,  2  Idaho  464. 

Illinois.  —  Willard  v.  Masterson,  160  111.  443; 
Zander  v.  Scott,  165  111.  51;  Rock  v.  Haas,  110 
111.  528;  Chappell  v.  Spire,  106  111.  472;  Rein- 
bach  v.  Walter,  27  111.  393;  Tourville  v.  Pier- 
son,  39  111.  446. 


Iowa.  —  Peterson  v.  Little,  74  Iowa  223; 
Elston  v.  Robinson,  21  Iowa  531. 

Kansas.  —  Aidrich  v.  Boice,  56  Kan.  170; 
Ingels  v.  Ingels,  50  Kan.  755;  Osborne  v. 
Schoonmaker,  47  Kan.  667;  Edgerton  v.  Con- 
nelly, 3  Kan.  App.  618;  Dobson  v.  Shoup,  3 
Kan.  App.  468. 

Kentucky.  —  Meador  v.  Meador,  88  Ky.  217, 
10  Ky.  L.  Rep.  783;  Creager  v.  Creager,  87 
Ky.  449,  10  Ky.  L.  Rep.  424. 

Louisiana.  —  Martin  v.  Walker,  43  La.  Ann. 
1019;  Taylor  v.  Saloy,  38  La.  Ann.  62,  dis- 
tinguishing Gerson  v.  Gayle  34  La.  Ann.  337. 

Minnesota.  —  Kresin  v.  Mau,  15  Minn.  116; 
Kelly  v.  Dill,  23  Minn.  435;  Liebetrau  v. 
Goodsell,  26  Minn.  417. 

Mississippi.  —  Trotter  v.  Dobos,  38  Miss.  198. 
Missouri.  —  Bunn  v.  Lindsay,  95  Mo.  250; 
Jackson  v.  Bowles,  67  Mo.  609;  Shindler  v. 
Givens,  63  Mo.  394,  distinguishing  Vogler  v. 
Montgomery,  54  Mo.  577. 

Nebraska.  —  Hanlon  v.  Pollard,  17  Neb.  368; 
Bowker  v.  Collins,  4  Neb.  496. 

Nevada.  —  Lachman  v.  Walker,  15  Nev.  422, 
citing  Hawthorne  v.  Smith,  3  Nev.  189;  Wal- 
ley's  Estate,  11  Nev.  264;  Smith  v.  Stewart, 
13  Nev.  65. 

New  Hampshire. — Austin  v.  Stanley,  46  N. 
H.  5i. 

Tennessee.  —  Rayburn  v.  Norton,1  85  Tenn. 
351.  See  also  Dye  v.  Cooke,  88  Tenn.  275,  17 
Am.  St.  Rep.  882. 

Texas.  —  Gaines  v.  National  Exch.  Bank,  64 
Tex.  18;  Wright  v.  Straub,  64  Tex.  64;  Gage 
v.  Nebleit,  57  Tex.  374;  Baird  v.  Trice,  51  Tex. 
555.  overruling  Slone  v.  Darnell,  20  Tex.  11,  25 
Tex.  Supp.  430;  Houston,  etc.,  R.  Co.  v. 
Winter,  44  Tex.  597.  But  see  Macmanus  v. 
Campbell,  37  Tex.  267;  Westbrooks  v.  Jeflers, 
33  Tex.  86. 

Virginia.  —  Kennerly  v.  Swartz,  83  Va.  704. 
West  Virginia.  —  Cabell  v.  Given,  30  W.  Va. 
760.  In  this  state  any  lien  existing  at  the  time 
when  the  homestead  provision  is  declared  is 
expressly  excepted  from  the  operation  of  the 
law.    Acts  1864,  c.  29. 

Wisconsin.  —  Upman  v.  Second  Ward  Bank, 
15  Wis.  449. 

United  States.  —  Freeman  v.  Stewart,  5  Biss. 
(U.  S.)  19,  9  Fed.  Cas.  No.  5,088. 

Attachment  Liens. —  Bell  v.  Anniston  Hard- 
ware Co.,  114  Ala.  341;  Reynolds  v.  Tenant, 
51  Ark.  84;  Richardson  v.  Adler,  46  Ark.  43; 
Hiatt  v.  Bullene,  20  Kan.  557;  Robinson  v. 
Wilson,  15  Kan.  595,  22  Am.  Rep.  272;  Cald- 
well v.  Truesdell,  (Ky.  1890)  13  S.  W.  Rep. 
101;  Davis  Sewing  Mach.  Co.  v.  Whitney,  61 
Mich.  518;  Avery  v.  Stephens,  48  Mich.  246; 
Kelly  v.  Dill,  23  Minn.  435;  Baird  v.  Trice,  51 
Tex  555,  overruling  Stone  v.  Darnell,  20  Tex. 
11,  25  Tex.  Supp.  430.  See  also  Houston,  etc., 
R.  Co.  v.  Winter,  44  Tex.  597.  Contra,  where 
judgment  is  rendered  in  the  attachment  pro- 
ceedings after  the  declaration  of  homestead 
has  been  filed,  under  a  statute  prohibiting  the 
forced  sale  of  the  homestead  except  on  judg- 
ments which  have  become  a  lien  prior  to  the 
filing  of  such  declaration.  Wilson  v.  Madi- 
son," 58  Cal.  1;  Sullivan  v.  Hendrickson,  54 
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these  jurisdictions,  however,  a  distinction  is  made  between  mortgage  liens  and 
liens  by  operation  of  law.1 

When  Homestead  Right  Is  Perfected  with  Reference  to  Prior  Liens.  —  In  those  jurisdic- 
tions where  the  time  when  the  homestead  right  shall  be  perfected  is  not  fixed 


Cal.  258;  McCracken  v.  Harris,  54  Cal.  81, 
cittd  with  approval  in  Barrett  v.  Sims,  59  Cal. 
615,  and  Filzell  r.  Leaky,  72  Cal.  477. 

Mechanic's  Liens.  —  Tuttle  -'.  Howe,  14  Minn. 
145  100  Am.  Dec.  205,  distinguishing  Cogel  v. 
Mickow,  11  Minn.  475;  Swope  v.  Stantzec- 
berger,  59  Tex.  387;  Pope  v.  Graham,  44  Tex. 
196;  Bunion  v.  Palm,  (Tex.  188S)  9  S.  W.  Rep. 
182.  See  also  McPhee  v.  O'Rourke,  10  Colo. 
301,  3  Am.  St.  Rep.  579. 

1.  Judgment  Liens.  —  In  some  states  liens 
attaching  by  operation  of  law,  as  judgment 
liens,  are  suspended  by  a  homestead  exemp- 
tion perfected  at  any  time  before  the  premises 
have  actually  been  sold  thereunder.  Wood- 
ward v.  People's  Nat.  Bank,  2  Colo.  App.  369; 
Weare  v.  Johnson,  20  Colo.  363;  Jones  v. 
Hart,  62  Miss.  13;  Letchford  v.  Cary,  52  Miss. 
791;  Irwin  v.  Lewis,  50  Miss.  363;  Trotter  v. 
Dobbs,  38  Miss.  198;  Markham  v.  Hicks,  90 
N.  Car.  204  (decided  under  a  law  not  now  in 
force;  for  other  cases  decided  thereunder,  see 
infra,  this  section.  Liens  by  Operation  of  Law); 
Wiss  v.  Stewart,  16  Wash.  376;  Anderson  v. 
Stadlmann,  17  Wash.  433;  McMillan  v.  Man, 
1  Wash.  26,  cited  in  Traders'  Nat.  Bank  v. 
Schorr,  20  Wash.  r. 

Georgia.—  In  Georgia  prior  liens,  whether  ob- 
tained by  contract  nr  otherwise,  are  held  off  oy 
the  perfecting  of  the  homestead  exemption. 
Barrett  v.  Durham,  80  Ga.  336,  wherein  it  was 
said  that  "this  court  has  so  held  in  numerous 
cases;  "  McWilliams  v.  Bones,  84  Ga.  203. 

This  holding  has  been  made  in  many  cases 
where  property  exempt  under  Georgia  laws 
had  been  set  apart  by  the  courts  of  the  United 
States  silting  as  courts  of  bankruptcy,  the 
same  effect  being  allowed  to  such  adjudica- 
tions as  to  adjudications  made  in  the  state 
courts.  Broach  v.  Powell,  79  Ga.  79;  Collier 
v.  Simpson,  74  Ga.  697;  Holland  v.  Withers, 
76  Ga.  667;  Brady  v.  Brady,  71  Ga.  71;  Ross 
v.  Worsham,  65  Ga.  624;  Benedict  v.  Webb, 
57  Ga.  348;  Bush  v.  Lester,  5;,  Ga.  579;  Rushin 
v.  Gause,  41  Ga.  180. 

Ohio.  —  In  Ohio  valid  mortgage  liens  affixed 
to  the  premises  prior  to  their  being  impressed 
■with  the  homestead  character  arc  superior  to 
the  exemption;  but  as  against  judgment  liens 
the  homestead  right  may  be  perfected  al  any 
time  before  sale.  Wildcrmulh  v.  Koenig,  41 
Ohio  St.  '"o;  Hill  v.  Myers,  46  Ohio  St.  183; 
Schulcr  v.  Miller,  45  Ohio  St.  325;  McCombf. 
Thompson,  42  Ohio  St.  139;  Roig  v.  Schulls, 
42  Ohio  St.  165;  Gibson  v.  Mundell,  29  Ohio 
St.  523;  Wilson  v.  Scoll,  29  Ohio  St.  636. 

Express  Statutory  Exception  —  Mortgago  Liens. 
—  In  California  and  Idaho  an  exception,  some- 
what narrow  in  its  scope,  is  made  by  the  home- 
stead law  itself  as  to  mortgage  liens  existing 
al  the  time  when  the  homestead  right  was  per- 
fected. The  premises  arc  subject  to  forced 
sale  on  debts  secured  by  mortgage  on  the 
premises  where  such  mortgage  is  both  exe- 
cuted and  recorded  before  the  declaration  of 
homestead  is  filed  for  record.  Gins  Glas, 
114  Cal.  566,  55  Am.  St.  Rep.  <><<;  Lee  v. 


Murphy,  119  Cal.  364;  San  Luis  Obispo  First 
Nat.  Bank  v.  Bruce,  94  Cal.  77;  Ontario  State 
Bank  v.  Gerry,  91  Cal.  94;  Duncan  v.  Curry, 
124  Cal.  106,  citing  Downing  v.  Le  Du,  S2  Cal. 
471;  Edwards  v.  Grand,  121  Cal.  254;  Law  v. 
Spence,  (Idaho  1897)48  Pac.  Rep.  282. 

In  California,  construing  this  provision  with 
Civ.  Code,  §  1241.  subdiv.  3,  which  provides 
that  a  homestead  cannot  be  claimed  against  a 
mortgage  on  the  premises  executed  by  both 
husband  and  wife,  if  the  prior  mortgage  be 
thus  executed  it  will  have  precedence  although 
it  has  not  been  filed  for  record.  Duncan  v. 
Curry,  124  Cal.  106,  citing  Downing  v.  Le  Du, 
82  Cal.  471. 

Same —  Judgment  Liens.  —  In  California  the 
homestead  law  also  provides  that  the  exemp- 
tion may  not  be  claimed  as  against  judgments 
which  were  rendered  and  became  liens  on  the 
premises,  before  the  declaration  of  homestead 
was  filed.  Beaton  v.  Reid,  111  Cal.  484;  King 
v.  Goiz,  70  Cal.  236;  Wilson  v.  Madison,  58 
Cal.  1;  Sullivan  v.  Henririckson,  54  Cal.  258; 
McCracken  v.  Harris,  54  Cal.  81,  cited  with  ap- 
proval in  Barrett  v.  Sims,  59  Cal.  615,  and 
Filzell  v.  Leaky,  72  Cal.  477;  Bartholomew  v. 
Hook,  23  Cal.  277. 

A  judgment  obtained  before  a  justice  of  the 
peace  is  not  a  lien  under  this  provision  until 
filed  in  the  office  of  the  recorder  of  the  county 
in  which  the  lands  are  situated,  under  the 
general  laws  regulating  judgment  liens,  even 
though  execution  has  been  levied  on  the 
premises.  Beaton  v.  Reid,  111  Cal.  484; 
Wilson  v.  Madison,  58  Cal.  I. 

A  judgment  obtained  in  attachment  pro- 
ceedings, subsequent  to  the  filing  of  the  home- 
stead declaration,  is  not  excepted  by  this 
provision,  although  the  attachment  was  levied 
prior  to  the  time  when  it  was  filed.  Wilson  v. 
Madison,  58  Cal.  1;  Sullivan  v.  Hcndrickson, 
54  Cal.  258;  McCracken  v.  Harris,  54  Cal.  81, 
cited  with  approval  in  Barrett  v.  Sims,  59  Cal. 
615,  and  Fitzell  v.  Leaky,  72  Cal.  477. 

"Forced  Sale." —  Under  homestead  laws 
which  provided  that  the  premises  should  be 
exempt  from  "  forced  sale,"  it  was  held  in 
Illinois  and  Texas  that  they  might  be  sold  in 
the  exercise  of  a  power  of  sale  contained  in  a 
prior  mortgage  or  trust  deed,  but  not  under 
process  out  of  court,  irrespective  of  the  char- 
acter of  the  lien  or  the  time  when  it  at- 
tached. Smith  v.  Marc,  26  111  150;  Ely  v. 
Eastwood,  26  III.  107;  Pardee  v.  Lindley, 31  III. 
174,  83  Am.  Dec.  219;  Boyd  v.  Cuddcrback, 
31  111.  113;  Wing  v.  Cropper,  35  111.  256; 
Dawson  v.  Ilayden,  67  III.  52;  Sampson  v. 
Williamson,  6  Tex.  102.  55  Am.  Dec.  762; 
Bomback  v,  Sykcs,  24  Tex.  217;  Jordan  v. 
Peak,  38  Tex.  429;  Inge  v.  Cain,  65  Tex.  75; 
Black  v.  Rock  more,  50  Tex.  95,  in  which  case 
it  was  doubted  whether  ihia  doctrine  as  applied 
by  early  Texas  cases  should  have  been  ex- 
tended to  foreclosure  sales  by  a  court,  under 
prior  mortgage  contracts. 

It  has  been  more  generally  held,  however, 
that  the  sale  of  a  homestead,  whether  under  a 
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by  law,  .is  by  the  filing  of  a  declaration  of  homestead  or  of  the  deed  to  the 
premises,1  .1  present  intention  to  occupy  the  premises  formed  at  the  time  of 
t  heir  purchase  or  subsequent  thereto,  whatever  may  be  their  original  condition, 
will  generally  prevent  liens  from  having  priority  if  the  premises  are  prepared 
and  occupied  with  reasonable  despatch.'"4 

Status  of  Judgment  Lion  as  Against  After-acquired  Title.  —  Where  premises  not  owned 
by  the  debtor,  but  in  which  he  has  sufficient  title  to  support  the  homestead 
claim,  are  occupied  as  such,  a  judgment  rendered  during  that  period  is  subject 
to  the  exemption,  although  the  debtor  secures  the  interest  in  the  property 


that  is  outstanding.3 

decree  of  foreclosure  or  a  trustee's  sale,  is  not 
a  "  forced  sale  "  within  the  meaning  of  such 
a  provision.  Peterson  v.  Hornblower,  33  Cal. 
266;  Rosenberg  v.  Lewi,  7  S.  Car.  344;  Home- 
stead Bldg.,  etc.,  Assoc.  v.  Enslow,  7  S.  Car. 
I;  Moran  v.  Clark,  30  W.  Va.  358,  8  Am.  St. 
Rep  66,  wherein  it  was  held  that  the  sale  is 
not  forced,  since  a  valid  morigage  contract 
gives  indirect  consent  to  such  a  sale,  just  as  a 
trust  deed  containing  a  power  to  sell  involves 
direct  consent. 

Deficiency  Judgments. —  A  judgment  for  a  de- 
ficiency existing  after  a  foreclosure  and  sale 
of  property  under  a  mortgage  does  not  become 
a  lien  upon  the  homestead  of  the  debtor  until 
it  is  rendered  and  docketed,  irrespective  of  the 
date  when  the  mortgage  was  given.  .  Culver 
v.  Rogers,  28  Cal.  520;  Hershey  v.  Dennis,  53 
Cal.  77.  See  also  Martens  v.  Gilson,  13  Nev. 
489. 

On  Abandonment  of  Homestead  Lien  May  Be 
Enforced.  —  In  states  which  thus  declare  the 
homestead  exemption  superior  to  the  lien  of 
prior  judgments,  such  liens  are  not  affected  in 
any  other  way  than  by  being  suspended  while 
the  exemption  continues.  On  its  abandon- 
ment by  sale  or  otherwise  the  liens  may  be  en- 
forced. McComb  v.  Thompson,  42  Ohio  St. 
139;  Schuler  v.  Miller,  45  Ohio  St.  325;  Roig  v. 
Schults,  42  Ohio  St.  165. 

1.  How  Exemption  Claimed  and  Perfected.  — 
See  infra,  this  section,  Debts  Contracted  Before 
Purchase. 

2.  When  Homestead  Right  Perfected  with 
Reference  to  Prior  Liens  —  Liens  by  Operation  of 

Law  —  Illinois.  —  Wike  v.  Garner,  179  111.  257; 
Boyd  v.  Fullerion,  125  111.  437;  Crawford  v. 
Richeson,  101  111.  351,  sub  nom.  Hook  v.  Riche- 
son,  115  111.  431;  Webb  v.  Hollenbeck,  48  111. 
App.  514. 

Kansas.  —  Emporia  Mut.  Loan,  etc..  Assoc. 
v.  Watson,  45  Kan.  132;  Gilworth  v.  Cody,  21 
Kan.  702;  Swenson  v.  Kiehl,  21  Kan.  534; 
Monroe  v.  May,  9  Kan.  466;  Edwards  v.  Fry, 
9  Kan.  417;  Edgerton  v.  Connelly,  3  Kan. 
App.  618;  Dobson  v.  Shoup,  3  Kan.  App.  468. 

Michigan. — Mills  v.  Hobbs,  76  Mich.  122; 
Bowles  v.  Hoard,  71  Mich.  150;  Deville  v. 
Widoe,  64  Mich.  593,  8  Am.  St.  Rep.  852; 
Reske  v.  Reske,  51  Mich  541,  47  Am.  Rep. 
594:  Biggs  v.  Sterling,  60  Mich.  643,  1  Am.  St. 
Rep.  554- 

Nebraska.  —  Hanlon  v.  Pollard,  17  Neb.  368. 

Texas.  — Cameron  v.  Gebhard,  85  Tex.  610, 
34  Am.  St.  Rep.  832,  explaining  Stone  v.  Dar- 
nell, 20  Tex.  11,  25  Tex.  Supp.  430,  distinguish- 
ing Pope  v.  Graham,  44  Tex.  196;  Dobkins  ?/. 
Kuykendall,  81  Tex.  183;  Archibald  v.  Jacobs, 
69  Tex.  251;  Gardner  v.  Douglass,  64  Tex.  76; 


Scott  v.  Dyer,  60  Tex.  135;  Swope  v.  Stantzen- 
berger,  59  Tex.  390;  Brooks  v.  Chaiham,  57 
Tex.  33;  Barnes  v.  White,  53  Tex.  631;  Hous- 
ton, etc.,  R.  Co.  v.  Winter,  44  Tex.  611 ;  More- 
land  v.  Barnhart,  44  Tex.  280;  Macmanus  v. 
Campbell,  37  Tex.  267;  Franklin  v.  Coffee,  18 
Tex.  413,  70  Am.  Dec.  292;  Miles  v.  Kelley,  16 
Tex.  Civ.  App.  147;  Lone  Star  Brewing  Co. 
v.  Felder,  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep. 
524;  Heady  v.  Bexar  Bldg.,  etc.,  Assoc.,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  468. 

Wisconsin.  —  Shaw  v.  Kirby,  Q3  Wis.  379,  57 
Am.  St.  Rep.  927;  Hoppe  v.  Goldberg,  82  Wis. 
660;  Scoheld  v.  Hopkins,  61  Wis.  370. 

Where  No  Dwelling  on  Premises.  —  In  Blue  v. 
Heilprin.  105  Iowa  608,  it  was  held  that  where 
no  dwelling  was  upon  the  premises,  the  in- 
tention lo  make  them  a  homestead,  followed 
by  immediate  preparation,  would  not  prevent 
judgment  liens  from  attaching.  Distinguish- 
ing Neal  v.  Coe,  35  Iowa  407,  in  which  case 
there  was  a  dwelling,  but  occupancy  did  not 
begin  for  a  period  during  which  the  premises 
were  being  repaired.  See  also  Elston  v.  Rob- 
inson, 23  Iowa  208.  This  view,  however,  is 
opposed  by  numerous  cases  decided  in  other 
states.  See  generally  the  cases  cited  supra, 
this  note. 

Mortgage  Liens.  —  A  mortgage  lien  executed 
while  the  premises  are  in  preparation  for 
occupancy  as  a  homestead,  but  not  as  required 
by  law,  for  the  alienation  or  incumbrance  of 
homestead  interests,  is  subject  to  the  exemp- 
tion. Miles  v.  Kelley,  16  Tex.  Civ.  App.  147; 
Lone  Star  Brewing  Co.  v  Felder,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  524;  Heady  v.  Bexar 
Bldg.,  etc.  Assoc.,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  468. 

Homestead  in  Leasehold  Estate.  —  In  Wertz  v. 
Merritt,  74  Iowa  683,  a  son  had  occupied  a 
portion  of  his  father's  land  as  a  tenant  of  the 
father,  and  had  acquired  a  homestead  right 
therein.  After  his  father's  death  the  land  was 
allotted  to  him  upon  partition  of  the  real  estate. 
It  was'held  that  the  homestead  right  acquired 
by  him  by  virtue  of  occupancy  during  his 
father's  life  terminated,  when  his  leasehold 
estate  terminated  on  the  death  of  his  father, 
and  that  he  could  not  claim  the  land  as  a 
homestead  by  virtue  of  his  occupancy  after  his 
father's  death  as  against  a  debt  contracted 
during  his  father's  life. 

3.  Status  of  Judgment  Lien  as  Against  After- 
acquired  Title.  —  Robson  v.  Hough,  56  Ark. 
621;  Spencer  v.  Geissman,  37  Cal.  96,  99  Am. 
Dec.  248;  Alexander  v.  Jackson,  92  Cal.  514, 
27  Am.  St.  Rep.  158;  Fordyce  v.  Hicks,  8r> 
Iowa  272;  Kaser  v.  Haas,  27  Minn.  406. 

This  rule  has  also  been  applied  to  land  pur- 
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(2)  Subsequent  to  Homestead  Right  —  (a)  Liens  by  Contract.  —  The  validity  of 
liens  by  mortgage  and  like  contracts,  other  than  those  given  to  secure  excepted 
debts,  entered  into  after  a  homestead  right  in  the  property  has  been  perfected, 
are  treated  in  another  connection  in  this  title.1 

(bj  Liens  by  Operation  of  Law  —  Laws  Exempting  from  Levy  and  Sale.  —  In  most  juris- 
dictions it  is  held  that  laws  which  merely  exempt  homestead  property  from 
sale  under  legal  process  do  not  prevent  judgments  from  becoming  liens  upon 
it;  but  that  the  lien  attaches  subject  to  the  homestead  use,  retains  its  priority 
over  subsequent  liens,  and  may  be  enforced  when  that  use  has  terminated  by 
a  sale  or  other  abandonment.8  On  the  other  hand,  a  few  states  have  held, 
under  laws  of  this  character,  that  during  the  existence  of  the  right  the  owner 


chased  for  a  homestead  as  against  judgments 
entered  and  docketed  against  the  debtor  prior 
to  his  purchase,  although  he  had  never  there- 
tofore occupied  them  as  a  homestead.  Neu- 
maier  v.  Vincent,  41  Minn.  481.  See  also 
Macmanus  v.  Campbell,  37  Tex.  267.  Contra, 
Taylor  v.  Saloy,  38  La.  Ann.  62. 

In  Gaines  v.  National  Exch.  Bank,  64  Tex. 
18,  it  ivas  held  that  where  one  has  conveyed  in 
fraud  of  his  creditors  land  not  occupied  or 
designated  for  homestead  purposes,  he  cannot 
defeat  the  lien  of  a  judgment  thereafter  ren- 
dered by  procuring  a  reconveyance  of  jhe 
premises  and  occupying  them  as  a  homestead. 
See  also  supra,  this  title,  Title  or  Interest  Nec- 
essary to  Support  Homestead  Exemption. 

1.  See  infra,  this  title,  Sales,  Conveyances, 
and  Incumbrances. 

2.  Lien  of  Judgment  Attaches  to  Homestead 
Property — Arkansas.  —  Brandon  v.  Moore,  50 
Ark.  247,  7  Am.  St.  Rep.  96;  McCloy  v. 
Arnett,  47  Ark.  445;  Cohn  v.  Hoffman,  45  Ark. 
376,  cited  in  Jackson  v.  Allen,  30  Ark.  110; 
Moore  v.  Granger,  30  Ark.  574;  Chambers  v. 
Sallie,  29  Ark.  407;  Norris  v.  Kidd,  28  Ark. 
485. 

louisiana.  —  Hebert  v.  Mayer  42  La.  Ann. 
839;  Denis  v.  Gayle,  40  La.  Ann.  291  (holding 
that  Hardin  v.  Wolf,  29  La  Ann.  333,  and  Van 
Wickle  v.  Landry,  29  La.  Ann.  330,  in  effect 
contra,  were  overruled  by  Allen  v.  Carruth,  32 
La.  Ann.  444),  Todd,  J.,  dissenting ;  Chaffe  v. 
McGehee,  38  La.  Ann.  278. 

Minnesota.  —  Piper  v.  Johnston,  12  Minn.  60; 
Tillotson  v.  Millard,  7  Minn.  513,  82  Am.  Dec. 
112;  Folsom  v.  Carli,  5  Minn.  333. 

Mississippi.  —  VVhitworth  v.  Lyons,  39  Miss. 
468. 

Nebraska.  —  Horbach  v.  Smiley,  54  Neb.  217; 
Galligher  v.  Smiley,  28  Neb.  189,  26  Am.  St. 
Rep.  319;  McHugh  v.  Smiley,  17  Neb.  620; 
De  Witt  v.  Wheeler,  etc.,  Sewing  Mach.  Co., 
17  Neb.  533;  Eaton  v.  Ryan,  5  Neb.  49;  Slate- 
Bank  v.  Carson,  4  Neb.  5or. 

New  York. — Smith  v.  Brackelt,  36  Barb. 
(N.  Y.)  574;  Allen  v.  Cook,  26  Barb.  (N.  Y.) 
374;  Rice  v.  Davis,  7  Lans.  (N.  Y.)  393. 

North  Carolina.  —  It  seems  that  this  has 
been  the  only  rule  possible  under  the  laws  of 
North  Carolina,  since  the  constitution,  art.  10, 
§  2,  only  exempts  a  homestead  "  from  sale 
under  execution  or  other  final  process  obtained 
on  any  debt;  "  and  to  exempt  by  statute  from 
the  lien  of  a  judgment  would  be  to  increase 
the  exemption  contrary  to  that  provision. 
Jones  v.  Brltton,  102  N.  Car.  166,  Davis  and 
Avery,  JJ..  dissenting.  But  such  exemption 
was  made  by  statute  at  one  time  and  upheld 


in  several  cases.  Utley  v.  Jones,  92  N.  Car. 
261,  distinguished  in  Leak  v.  Gay,  107  N.  Car. 
468;  Markham  v.  Hicks,  90  N.  Car.  204,  cited 
in  Rankin  v.  Shaw,  94  N.  Car.  405,  and  Simp- 
son v.  Houston,  97  N.  Car.  344,  2  Am.  St.  Rep. 
297.  The  law  has  now  been  settled  in  accord- 
ance with  the  statement  made  in  the  text  by 
the  amendment  to  Code  N.  Car.  §  501,  made  by 
Acts  1885,  c.  359.  Leak  v.  Gay,  107  N.  Car.  468, 
482,  483;  Vanstory  v.  Thornton,  112  N.  Car. 
196,  34  Am.  St.  Rep.  483;  Jones  v.  Britlon, 
102  N.  Car.  166;  Rankin  v.  Shaw,  94  N.  Car. 
405. 

Wisconsin.  —  Baltimore  Annual  Conference 
v.  Schell,  17  Wis.  308;  Simmons  v.  Johnson, 
14  Wis.  523;  Hoyt  v.  Howe,  3  Wis.  752,  62 
Am.  Dec.  705. 

Eeason  for  Different  Constructions.  —  "  The  rul- 
ings in  the  different  states  seem  to  have  grown 
out  of  the  different  constructions  placed  upon 
the  word  '  homestead.'  In  the  states  just 
mentioned  [Illinois,  California,  and  Iowa]  the 
idea  seems  to  prevail  that  the  law  creating  a 
homestead  is  an  absolute  investiture  of  the 
debtor  with  an  estate  the  fee  in  which  can 
never  be  sold  on  execution  so  long  as  claimed 
and  occupied  as  a  homestead."  Norris  v. 
Kidd,  28  Ark.  485,  appproved  in  Chambers  v. 
Sallie,  29  Ark.  407. 

Effect  of  Homestead  on  Lien. —  In  the  states 
which  thus  hold,  the  homestead  affects  the 
lien  of  the  judgment  only  by  suspending  a 
sale  upon  execution.  Every  other  advantage 
secured  by  judgment  liens  generally  accrues 
to  the  lienor.  Thus  the  right  of  the  judgment 
creditor  to  redeem  the  property  from  a  lien 
having  priority  over  his  is  not  abrogated. 
Rice  v.  Davis.  7  Lans.  (N.  Y.)  393. 

In  North  Carolina,  however,  although  it  is 
held  that  a  judgment  lien  attaches,  the  home- 
stead right  is  at  the  same  time  considered  as 
so  far  a  vested  estate  that  it  may  be  sold  or 
assigned  without  there  being  an  abandonment. 
The  vendee  takes  it  with  the  same  quality  an- 
nexed that  has  attached  to  it  in  the  possession 
of  the  vendor,  and  it  is  exempt  from  seizure 
under  the  judgment  lien,  at  least  during  the 
life  of  the  vendor.  Gardner  v.  Batts,  114  N. 
Car.  496  [quoting  from  I.ittlejohn  v.  Egerton, 
77  N.  Car.  379].  Clark,  J.,  dissenting;  Van- 
story  v.  Thornton,  112  N.  Car.  196,  34  Am.  St. 
Rep.  483  [in  which  case  the  court  reviewed  and 
approved  Adrian  v.  Shaw,  82  N.  Car.  474;  Jones 
v.  Britton,  102  N.  Car.  166  Lane  v.  Richard- 
son, 104  N.  Car.  642;  Long  Walker,  105  N. 
Car.  90,  and  other  cases,  and  overruled  a 
dictum  in  Fleming  v.  Graham,  no  N.  Car. 
374). 
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holds  and  may  convey  the  homestead  property  free  from  any  such  liens 
whatsoever. 1 

Laws  Which  Expressly  or  by  Implication  Refuse  Liens.  —  The  laws  which  now  obtain 
in  many  of  the  states  above  mentioned,  and  in  others,  exempt  the  homestead 
from  the  lien  of  judgments,  as  well  as  from  levy  and  sale  thereunder,  in  terms 
or  by  necessary  implication  from  provisions  which  vest  in  the  debtor  an  abso- 
lute right  to  use  and  convey  the  property.8 


1.  No  Lien  Attaches  to  Homestead  Property  — 

Colorado.  —  Woodward  v.  People's  Nat.  Batik, 
2  Colo.  App.  369,  citing  Barnetl  v.  Knight,  7 
Colo.  365,  and  cited  in  Weare  v.  Johnson  20 
Colo.  363. 

Illinois.  —  Brokaw  v.  Ogle,  170  111.  115; 
Bach  v.  May,  163  111.  547;  Halliday  v.  Hess, 
147  HI-  5S8 ;  Moore  v.  Flynn,  135  111.  74;  Wat- 
son v.  Doyle,  130  111.  415;  Moriarty  v.  Gait, 
112  111.  373;  Nichols  v.  Spremont,  in  111.  631; 
Raber  v.,  Gund,  no  111.  581;  Hartman  v. 
Schultz,  101  111.  437;  Crawford  v.  Richeson, 
101  111.  351;  .Kingman  v.  Higgins,  100  111.  319; 
Leupold  v.  Krause,  95  111.  4^0;  Hotchkiss  v. 
Brooks,  93  111.  386;  Asher  v.  Mitchell,  92  111. 
480;  Eldridge  v.  Pierce,  90  111.  474;  Hartwell 
v.  McDonald,  6p  111.  293;  Haworth  v.  Travis, 
67  111  301;  Wolf  v.  Ogden,  66  III.  224;  Conk- 
lin  v.  Foster,  57  111.  104;  Wiggins  v.  Chance. 
54  111.  175;  Bonnell  v.  Smith,  53  111.  375;  Mc- 
Donald v.  Crandall,  43  111.  231,  92  Am.  Dec. 
112;  Bliss  v.  Clark,  39  111.  590,  89  Am.  Dec. 
330;  Fishback  v.  Lane,  36  111.  437;  Green  v. 
Marks,  25  111.221;  Lorimerz/.  Marshall,  44  111. 
App.  645;  Lytle  v.  Scott,  2  111.  App.  646. 

Iowa.  —  Thomas  v.  McDonald,  102  Iowa  564; 
Roane  v.  Hamilton,  101  Iowa  250;  Ayres  v. 
Grill,  85  Iowa  720;  Beyer  v.  Thoeming,  81 
Iowa  517;  Belden  v.  Younger,  76  Iowa  567; 
Cummings  v.  Long,  16  Iowa  41,  85  Am.  Dec. 
502;  Lamb  v.  Shays,  14  Iowa  567. 

Kansas.  —  Elwell  v.  Hitchcock,  41  Kan.  130; 
Morris  v.  Ward,  5  Kan.  239;  Morris  v.  Brown, 
5  Kan.  App.  102. 

Laws  Prohibiting  Husband  Alone  from  Alienat- 
ing Homestead.  —  In  an  early  case  in  Kansas  it 
was  held  that  a  judgment  on  a  cause  of  action 
against  the  husband  alone  should  not  be 
allowed  to  become  a  lien  upon  the  land,  since 
that  would  in  effect  nullify  in  some  measure 
an  express  provision  making  void  an  aliena- 
tion of  the  homestead  without  the  consent  of 
the  wife,  the  inference  being  that  a  judgment 
on  a  cause  of  action  against  both  might  be- 
come a  lien.  Morris  v.  Ward,  5  Kan.  239. 
Compare  Weymouth  v.  Sanborn,  43  N.  H.  I7r, 
80  Am.  Dec.  144,  in  which  case  it  was  held  that 
a  judgment  against  both  husband  and  wife  on 
a  promissory  note  executed  bylhem  did  not 
constitute  a  statutory  alienation. 

Status  of  Judgment  After  Abandonment  of  Home- 
stead.—  Where  the  owner  does  not  convey 
away  the  homestead  while  the  right  continues 
to  exist,  but  abandons  it,  retaining  title,  the 
property  may  then  be  subjected  to  judgments 
against  him.  In  Illinois  the  lien  will  attach 
only  as  at  common  law,  by  levying  execution, 
the  first  levy  made  after  the  abandonment 
having  priority.  Bliss  v.  Clark,  39  111.  590,  89 
Am.  Dec.  330.  In  other  states  the  liens  im- 
mediately attach  under  the  general  lien  laws, 
and  in  the  order  in  which  the  judgments  were 


rendered.  Lamb  w.  Shays,  14  Iowa  567;  Mor- 
ris v.  Brown,  5  Kan.  App.  102. 

2.  Arkansas.  —  Robson  v.  Hough,  56  Ark. 
621;  Davis  v.  Day,  56  Ark.  156. 

California.  —  Sanders  v.  Russell,  86  Cal.  119, 
21  Am.  St.  Rep.  26;  Lubbock  v.  McMann,  82 
Cal.  230,  16  Am.  St.  Rep.  108;  Barrett f.  Sims, 
59  Cal.  615;  Bowman  v.  Notton,  16  Cal.  213; 
Ackley  v.  Chamberlain,  16  Cal.  181,  76  Am. 
Dec.  516;  Dunn  v.  Tozer,  10  Cal.  167. 

Minnesota.  —  Ferguson  v.  Kumler,  27  Minn. 
156;  Morrison  v.  Abbott,  27  Minn.  116. 

Mississippi.  —  Edmonson  v.  Meacham,  50 
Miss.  34,  citing  Smith  v.  Allen,  39  Miss. 
473- 

Missouri.  —  Macke  v.  Byrd,  131  Mo.  682,  52. 
Am.  St.  Rep.  649;  Beckmann  v.  Meyer,  75  Mo. 
333:  Harrington  v.  Utterback,  57  Mo.  519; 
Mills  v.  McDaniels,  59  Mo.  App.  331. 

Nebraska,  -r  Smith  v.  Neufeld,  57  Neb.  660; 
Horbach  v.  Smiley,  54  Neb.  217;  Mundt  v. 
Hagedorn,  49  Neb.  409;  Corey  v.  Plummer,  48 
Neb.  481;  Prugh  v.  Portsmouth  Sav.  Bank,  48 
Neb.  414;  Corey  v.  Schuster,  44  Neb.  269;  Hoy 
v.  Anderson,  39  Neb.  386,  42  Am.  St.  Rep.  591; 
Baumann  v.  Franse,  37  Neb.  807;  Giles  v. 
Miller,  36  Neb.  346,  38  Am.  St.  Rep.  730; 
Swartz  v.  McClelland,  31  Neb.  646;  Schribar 
v.  Piatt,  19  Neb.  625;  Stout  v.  Rapp,  17  Neb. 
462. 

South  Carolina.  —  Ketchin  v.  McCarley,  26 
S.  Car.  1,  4  Am.  St.  Rep.  674;  Cantrell  v. 
Fowler,  24  S.  Car.  424,  McGowan,  J.,  dissent- 
ing; Elliott  v.  Mackorell,  19  S.  Car.  238.  See 
also  McKeown  v.  Carroll,  5  S.  Car.  75. 

Texas.  —  The  Constitution  of  1876,  art.  16, 
§  50,  provides  that  "  no  mortgage,  trust  deed, 
or  other  lien  on  the  homestead  shall  ever  be 
valid  "  except  for  purchase  money  or  improve- 
ments. Inge  v.  Cain,  65  Tex.  75;  Taylor  v. 
Huck,  65  Tex.  238;  Tavlor  v.  Ferguson,  87 
Tex.  1;  Hargadene  v.  Whitfield,  71  Tex.  488: 
Willis  v.  Mike.  76  Tex.  82  [citing  Wood  v. 
Chambers,  20  Tex.  247,  70  Am.  Dec.  382;  Cox 
v.  Shropshire,  25  Tex.  113;  Martel  v.  Somers, 
26  Tex.  559,  to  the  effect  that  the  homestead 
may  be  voluntarily  conveyed  by  the  owner 
freed  from  all  claims  of  creditors];  Ellerman 
v.  Wurz,  (Tex.  1890)  14  S.  W.  Rep.  333;  Lana- 
han  v.  Sears,  102  U.  S.  318. 

In  Inge  v.  Cain,  65  Tex.  75,  it  was  said  that 
the  new  features  in  the  Constitution  of  1S76 
not  only  aptly  reverse  the  holding  in  Iken  v. 
Olenick,  42  Tex.  200,  but  also  seem  intended 
to  prevent  the  further  application  of  the 
principles  announced  in  Sampson  v.  William- 
son, 6  Tex.  109,  55  Am.  Dec.  762;  Bomback  v. 
Sykes,  24  Tex.  217;  Lee  v.  Kingsbury,  i3Tex. 
68,  62  Am.  Dec.  546;  Stewart  v.  Mackey,  16 
Tex.  56,  67  Am.  Dec.  609,  and  Jordan  v.  Peak, 
38  Tex.  429.  See  also  the  Texas  cases  cited. 
supra,  this  section,  Prior  to  Homestead  Kigltt. 
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Judgment  for  Alimony.  —  While  a  homestead  owned  by  a  married  man  may  be 
allotted  to  his  wife,  in  whole  or  in  part,  in  a  proceeding  for  alimony,  a  general 
judgment  for  alimony  is  within  the  laws  which  prevent  liens  attaching.1 

Valid  Subsisting  Liens.  —  Liens  which  are  held  to  attach  to  the  premises, 
whether  arising  prior  or  subsequent  to  the  time  when  the  premises  were 
impressed  with  the  homestead  character,  must  be  perfected  as  provided  by  the 
general  laws,  with  such  qualifications  as  may  be  injected  by  the  exemption 
law,  and  kept  alive,  in  order  to  retain  whatever  rights  they  may  possess  against 
the  homestead,  and  priority  over'other  liens.2 

/.  Liabilities  Expressly  Excepted  — (i)  Debts  Contracted  Before  Pur- 
chase—  (a)  In  General.  — ■  A  homestead  law  is  not  invalid  as  impairing  the  obli- 
gation of  contracts  as  against  liabilities,  not  secured  by  liens,  incurred  after 
its  enactment,  irrespective  of  the  time  when  the  homestead  privilege  or  estate 
is  perfected.3 


Washington. — Traders'  Nat.  Bank  v.  Schorr, 
20  Wash.  I :  Asher  v.  Sekofsky,  10  Wash.  379. 

Wisconsin.  — Moore  v.  Smead,  89  Wis.  558: 
Carver  v.  Lassallette,  57  Wis.  232;  Goodell  v. 
Blumer,  41  Wis.  436;  Dopp  v.  Albee,  17  Wis. 
590;  Baltimore  Annual  Conference  v.  Schell, 
17  Wis.  308;  Seamans  v.  Catter,  15  Wis.  548, 
82  Am.  Dec.  696;  Simmons  v.  Johnson,  14 
Wis.  523;  Hoyt  v.  Howe,  3  Wis.  752,  62  Am. 
Dec.  705. 

Abandonment  of  Homestead  while  Retaining 
Title.  —  If  the  homestead  is  abandoned  with- 
out the  property  having  been  conveyed  away, 
the  lien  of  a  judgment  will  then  attach.  Mar- 
riner  v.  Smith,  27  Cal.  649;  Glasscock  v. 
Stringer,  (Tex.  Civ.  App.  1896)  33  S.  W.  Rep. 
677,  reversing  (Tex.  Civ.  App.  1895)  32  S.  W. 
Rep.  920;  Marks  v.  Bell,  10  Tex.  Civ.  App. 
587:  Inge  v.  Cain,  65  Tex.  75;  Taylor  v.  Fer- 
guson, 87  Tex.  1;  Beard  v.  Blum,  64  Tex.  62; 
Baines  v.  Baker,  60  Tex.  141;  Cox  v.  Shrop- 
shire, 25  Tex.  113;  Stewart  v.  Mackey,  16  Tex. 
56,  67  Am.  Dec.  609;  Lee  v.  Kingsbury,  13 
Tex.  68,  62  Am.  Dec.  546. 

1.  No  Lien  Attaches  on  General  Judgment  for 
Alimony  —  Illinois.  —  Redfern  v.  Redfern,  38 
III.  509. 

Iowa.  —  Daniels  v.  Morris,  54  Iowa  369; 
Hemenway  v.  Wood,  53  Iowa  21;  Whitcomb 
v.  Whitcomb,  52  Iowa  715;  Wilson  v.  Wilson, 
40  Iowa  230,  Byers  v.  Byers,  21  Iowa  268. 

Kansas.  —  Blankenship  v.  Blankcnship,  19 
Kan.  159;  Brandon  v.  Brandon,  14  Kan.  342. 

Massachusetts.  —  Doyle  v.  Coburn,  6  Allen 
(Mass.)  71. 

Minnesota.  —  Mahoney  v.  Mahoney,  59 
Minn.  347. 

Missouri.  —  Riffle  v.  Pullam,  114  Mo.  50. 

Ohio.  —  Cooper  v.  Cooper,  24  Ohio  St.  488. 

Texas.  —  Ticmann  v.  Ticmann,  34  Tex.  522. 

Washington.  —  Philbrick  :•.  Andrews,  8 
Wash.  7. 

Wisconsin.  —  Stanley  v.  Sullivan,  71  VVis. 
585,  5  Am.  St.  Rep.  245;  Webster  v.  Webster, 
64  Wis.  438. 

New  Hampshire.  —  The  rule  is  otherwise  in 
New  Hampshire,  where  the  statute  gives  the 
homestead  right  to  the  wife,  widow,  or  child, 
but  not  to  the  husband  or  father.  After  a 
divorce  in  favor  of  the  wife  and  the  assigment 
of  the  custody  of  the  children  to  her  the  hus- 
band cannot  claim  premises  occupied  by  him 
as  a  residence  as  his  homestead,  and  therefore 
a  judgment  for  alimony  in  favor  of  the  wife- 


may  be  enforced  against  the  land.  Wiggin  v. 
Buzzell,  58  N.  H.  329. 

Judgment  Directing  Lien. —  It  has  been  held 
in  one  case,  under  a  divorce  act  providing  that 
"  judgments  and  decrees  for  alimony  or  main- 
tenance shall  be  liens  upon  the  property  of  the 
husband,"  that  such  general  judgment  is  a 
lien  on  the  homestead,  where  the  court  has 
so  directed.  Best  v.  Zutavern,  53  Neb.  604. 
See  also  as  to  the  effect  of  a  declaration  in  a 
judgment  that  it  shall  be  a  lien  on  the  home- 
stead. Stanley  v.  Sullivan,  71  Wis.  585,  5  Am. 
St.  Rep.  245.  Contra,  Wilson  v.  Wilson,  40 
Iowa  230. 

2.  Liens  Must  Be  Kept  Alive. —  Brandon  v. 
Moore,  50  Ark.  247,  7  Am.  St.  Rep.  96;  Sanders 
v.  Russell,  86  Cal.  119,  21  Am.  St.  Rep.  26; 
Wike  v.  Garner,  179  111.  257;  Benbow  v. 
Boyer,  89  Iowa  494;  Gerson  v.  Gayle,  34  La. 
Ann.  337,  distinguished  in  Taylor  v.  Saloy,  38 
La.  Ann.  62;  Hebert  v.  Mayer,  42  La.  Ann. 
839;  Davis  Sewing  Mach.  Co.  v.  Whitney,  61 
Mich.  518;  Horbach  v.  Smiley,  54  Neb.  217. 
See  also  Calijornia  and  Idaho  cases  cited  supra, 
this  section,  Prior  to  Homestead  Right. 

Mortgage  Not  Covering  Homestead  Through 
Mistake. —  Where  through  an  error  in  descrip- 
tion, a  prior  mortgage  given  by  the  husband 
does  not  cover  the  homestead  premises,  it  can- 
not be  corrected  as  against  the  wife  after  she 
has  impressed  the  premises  with  the  home- 
stead character.  Adams  v.  Baker,  (New  1897) 
51  Pac.  Rep.  252. 

Judgment  Which  Has  Been  Satisfied.  —  Where 
a  judgment  which  was  a  prior  lien  upon  the 
homestead  has  been  satisfied  by  proceeds 
obtained  from  a  wrongful  sale  of  property, 
and  is  entered  as  satisfied,  its  priority  is  not 
revived  by  a  money  decree  rendered  on  a  bill 
to  vacate  the  satisfaction  after  the  homestead 
right  has  been  perfected.  Wike  v.  Garner,  179 
III.  257. 

3.  Laws  Valid  as  to  All  Liabilities  Incurred  Sub- 
sequent to  Their  Passage.  —  See  Bender  v. 
Meyer,  55  Ala.  576,  cited  in  Schnesslcr  v.  Wil- 
son, 56  Ala.  516;  Paxton  v.  Sutton,  53  Neb.  81 ; 
Hanlon  v.  Pollard,  17  Neb.  368;  Wallcy's  Es- 
tate, 11  Nev.  260;  Webb  P.  Hayner,  49  Fed. 
Rep.  601;  Dye  v.  Cooke,  88  Tenn.  275,  17  Am. 
St.  Rep.  8S2,  wherein  it  was  said:  "  The 
validity  *  *  *  of  such  exemptions  as  lo 
debts  created  after  the  law  was  never  seriously 
challenged.  The  law  which  gives  the  creditor 
his  remedy  and  the  law  which  gives  the  debtor 
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Liabilities  Incurred  Prior  to  Acquisition  of  Homestead.  —  In  several  states,  however, 
the  exemption  can  be  claimed  only  as  against  debts  or  liabilities  incurred  sub- 
sequent to  the  acquisition  or  purchase  of  the  homestead.  It  cannot  be  claimed 
in  Iowa  as  against  debts  contracted  prior  to  the  acquisition  of  the  homestead 
where  other  property  of  the  debtor  has  been  exhausted,  leaving  a  balance 
due  ;  1  in  Kentucky  as  against  a  debt  or  liability  existing  prior  to  the  purchase 
of  the  land  or  to  the  erection  of  improvements  thereon ; 8  in  Missouri  and 


his  exemption  are  as  much  parts  of  the  con- 
tract as  if  they  had  been  set  forth  in  the  stipu- 
lations of  the  agreement  by  which  the  debt 
was  originated." 

1.  Iowa.  —  Matter  of  Gardner,  103  Iowa  738; 
Hale  v.  Heaslip,  16  Iowa  451;  Hyatt  v.  Spear- 
man, 20  Iowa  510;  Greeley  v.  Sample,  22  Iowa 
338;  Elston  v.  Robinson,  23  Iowa  208;  Bills  v. 
Mason,  42  Iowa  329;  Paine  v.  Means,  65  Iowa 
547;  and  other  cases  cited  infra,  this  note. 

Homestead  Owned  Jointly  by  Husband  and  Wife. 
—  Where  the  homestead  was  purchased  with 
money  part  of  which  belonged  to  the  husband 
and  pari  to  the  wife,  it  may  be  subjected  to 
the  payment  of  debts  against  the  husband,  in- 
curred prior  to  its  acquisition,  to  the  extent  of 
his  interest  therein.  Croup  v.  Morton,  49 
Iowa  16,  53  Iowa  599;  Hamill  v.  Henry,  69 
Iowa  752. 

The  payment  by  the  husband  of  repairs, 
taxes,  incumbrances,  and  the  like  for  which  a 
homestead  owned  by  his  wife  is  liable  will  not 
give  to  him  any  interest  in  the  property  which 
can  be  taken  to  satisfy  such  debts.  Hamill  v. 
Henry,  69  Iowa  752;  Wells  v.  Anderson,  97 
Iowa  2or,  59  Am.  St.  Rep.  409. 

Homestead  Acquired  from  Proceeds  of  Prior 
Homestead.  —  Under  the  Iowa  law,  where  a 
new  homestead  is  acquired  with  the  proceeds 
of  a  prior  homestead,  debts  incurred  prior  to 
its  acquisition  which  could  not  have  been 
enforced  against  the  old  homestead  cannot  be 
enforced  against  the  new  one,  except  to  the 
extent  in  which  it  may  exceed  in  value  the 
prior  homestead.  Blue  v.  Heilprin,  105  Iowa 
608;  Lamb  v.  McConkey,  76  Iowa  47;  Lay  v . 
Templeton,  59  Iowa  684;  Jones  v.  Brandt,  59 
Iowa  332;  Benham  v.  Chamberlain,  39  Iowa 
358;  Sargent  v.  Chubbuck,  19  Iowa  37. 

Conveyance  and  Reconveyance  of  Homestead.  — 
Where  a  voluntary  con  veyance  of  a  homestead 
is  made,  such  conveyance  passes  all  the  in- 
terest of  the  grantors  in  the  property,  under 
Code  Iowa  (1873),  §  1930  (Code  1897,  §  2914), 
and  if  the  property  is  reconveyed  to  them  it  is 
subject  to  all  debts  incurred  prior  to  such  ac- 
quisition.   Butler  v.  Nelson,  72  Iowa  732. 

Homestead  in  Public  Lands.  —  A  homestead  is 
acquired  in  public  lands  of  the  United  States 
entered  under  the  federal  homestead  laws, 
with  reference  to  debts  incurred  prior  to  ac- 
quisition or  purchase,  at  the  time  of  such 
entry,  and  not  at  the  date  of  the  issuance  of 
the  patent.    Green  v.  Farrar,  53  Iowa  426. 

Waiver.  —  Although  this  provision  requires 
the  holder  of  a  debt  which  Jmay  be  enforced 
against  the  homestead  first  to  exhaust  the 
other  property  of  the  debtor,  he  is  not  es- 
topped from  asserting  his  claim  by  the  fact 
that  he  has  delayed  enforcing  it  until  other 
property  which  the  debtor  had  is  no  longer 
available.  Denegre  v.  Haun,  14  Iowa  240,  81 
Am.  Dec.  480. 


2.  Kentucky.  —  Hensey  v.  Hensey,  92  Ky. 
164,  13  Ky.  L.  Rep.  426;  Meador  v.  Meador, 
88  Ky.  217,  10  Ky.  L.  Rep.  783;  Snapp  v. 
Snapp,  87  Ky.  554,  10  Ky.  L.  Rep.  598; 
Creager  v.  Creager,  87  Ky.  449,  10  Ky.  L.  Rep. 
424;  Purcell  v.  Dittman,  81  Ky.  148,  4  Ky.  L. 
Rep.  954;  Nichols  v.  Sennitl,  78  Ky.  630,  1 
Ky.  L.  Rep.  397;  Thompson  v.  Heffner,  11 
Bush  (Ky.)  353;  Gardner  v.  Smith,  10  Bush 
(Ky.)  245;  Hester  v.  Linn,  (Ky.  1899)  49  S.  W. 
Rep.  431;  Eaton  v.  Price,  (Ky.  1897)  42  S.  W. 
Rep.  341;  Crouch  v.  Meguiar-Harris  Co.,  (Ky. 
1897)  42  S.  W.  Rep.  91;  Morehead  v.  More- 
head,  (Ky.  1894)  25  S.  W.  Rep.  750,  16  Ky.  L. 
Rep.  34;  In  re  Duerson,  13  Nat.  Bankr.  Reg. 
183,  7  Fed.  Cas.  No.  4,117;  Keeny  v.  Burke, 
12  Ky.  L.  Rep.  464;  Flowers  v.  Miller,  13  Ky. 
L.  Rep.  250;  Bell  v.  Wise,  11  Ky.  L.  Rep.  295; 
Thacker  v.  Booth,  9  Ky.  L.  Rep.  745;  Ashley 
v.  Terry,  6  Ky.  L.  Rep.  740;  Colvin  v.  Stin- 
nett, 5  Ky.  L.  Rep.  175;  Krafft  v.  Schmidt,  1 
Ky.  L.  Rep.  419.  See  also  other  cases  cited 
infra,  this  note. 

Purchase  Money  Must  Be  Paid.  —  The  land  is 
not  purchased  within  this  provision  until  the 
purchase  money  has  been  paid.  Moseley  v. 
Bevins,  91  Ky.  260,  12  Ky.  L.  Rep.  825;  More- 
head  v.  Morehead,  (Ky.  1894)  25  S.  W.  Rep. 
750,  16  Ky.  L.  Rep.  34;  Moored.  Miller,  1  Ky. 
L.  Rep.  322;  Moss  v.  Hall,  1  Ky.  L.  Rep.  314. 
But  if  only  a  portion  of  it  remains  unpaid  at 
the  time  when  a  debt  is  incurred,  the  land  may 
be  subjected  only  to  the  extent  represented  by 
that  portion.  Moseley  v.  Bevins,  91  Ky.  260, 
12  Ky.  L.  Rep.  825. 

Lands  Acquired  by  Descent  or  Gift,  —  A  home- 
stead is  not  purchased  within  this  provision 
when  it  is  acquired  by  descent  or  devise,  and 
the  exemption  may  be  claimed  therein  as  well 
against  debts  created  prior  to  such  acquisition 
as  against  debts  created  thereafter.  Meador 
v.  Meador,  88  Ky.  217,  10  Ky.  L.  Rep.  783; 
Jewell  v.  Clark,  78  Ky.  398;  Pendergest  v. 
Heekin,  94  Ky.  384,  15  Ky.  L.  Rep.  180;  Hes- 
ter v.  Linn,  (Ky.  1899)  49  S.  W.  Rep.  4.31 ; 
Byers  v.  Prewitt,  4  Ky.  L.  Rep.  991.  See  also 
Miller  v.  Bennett,  11  Ky.  L.  Rep.  391;  Dwelby 
v.  Galbraith,  5  Ky.  L.  Rep.  209,  4  Ky.  L.  Rep. 
891. 

Nor  is  land  acquired  by  gift  purchased,  with- 
in this  provision.  Halcomb  v.  Hood,  (Ky. 
1886)  1  S.  W.  Rep.  401. 

Homestead  Exchanged  for  Other  Property.  — 
Where  a  homestead  is  exchanged  for  other 
premises  to  be  used  and  occupied  for  the  same 
purpose,  the  homestead  right  is  retained,  and 
debts,  although  incurred  prior  to  such  acqui- 
sition, cannot  be  enforced  against  the  prem- 
ises if  they  could  not  have  been  enforced 
against  the  prior  homestead.  Thompson  v. 
Heffner.  11  Bush  (Ky.)  353. 

Debts  Existing  Prior  to  Erection  of  Improve- 
ments. —  Under  that  part  of  the  provision  re- 
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Vermont  as  against  causes  of  action  existing  at  the  time  of  acquiring  the  home- 
stead, which  time,  it  is  provided,  shall  date  from  the  filing  of  record  of  the 
deed  of  the  homestead  ;  1  and  in  Louisiana,  Maine,  Massachusetts,  and  West 
Virginia  as  against  debts  contracted  after  the  certificate  or  declaration  of 
homestead  is  recorded.2 

Occupying  Premises  as  Homestead.  —  In  some  of  the  states  which  have  these  pro- 
visions, acquisition  in  the  method  pointed  out  is  not  alone  sufficient  to  exempt 
the  property,  but  it  must  also  be  occupied  as  a  homestead  before  the  liability 
was  incurred.3    In  other  states  in  a  number  of  cases  exactly  the  opposite 


lating  to  debts  incurred  prior  to  the  erection  of 
improvements,  a  homestead  exemption  cannot 
be  claimed  as  against  a  debt  incurred  before 
their  erection,  with  the  limitations  mentioned 
in  succeeding  paragraphs.  Hemphill  v.  Haas, 
88  Ky.  492,  11  Ky.  L.  Rep.  62;  Fish  v.  Hunt, 
81  Ky.  584,  5  Ky.  L.  Rep.  653;  Butler  v. 
Davis,  15  Ky.  L.  Rep.  273;  Miller  v.  Bennett, 

11  Ky.  L.  Rep.  391;  Dtvelby  v.  Galbraith,  5 
Ky.  L.  Rep.  209,  4  Ky.  L.  Rep.  891;  O'Gorman 
v.  Madden,  (Ky.  1887)  5  S.  W.  Rep.  756;  Dar- 
nell v.  Smith,  98  Ky.  238. 

The  improvements  referred  to  by  this  sec- 
tion are  new  and  extensive  improvements 
placed  on  the  land  whereby  its  value  is  in- 
creased in  an  amount  exceeding  the  homestead 
exemption  allowed  by  law,  and  not  such  as 
are  caused  by  repairing  or  adding  to  those 
already  made  for  the  increased  comfort  of  the 
family.  O'Gorman  v.  Madden,  (Ky.  1887)  5 
S.  W.  Rep.  756- 

Only  the  buildings  or  other  improvements 
erected  subsequent  to  the  time  when  the  debt 
was  incurred,  and  not  the  homestead  as  it  ex- 
isted prior  thereto,  can  be  subjected  to  ils 
payment.  Hemphill  v.  Haas,  88  Kv.  492,  11 
Ky.  L.  Rep.  62;  Darnell  v.  Smith,  98  Ky.  238, 
distinguishing  Moseley  v.  Bevins,  91  Ky.  260, 

12  Ky.  I..  Rep.  825. 

Mechanics'  and  Materialmen's  Debts. —  In 
Siernberger  v.  Gowdy,  93  Ky.  146,  14  Ky.  L. 
Rep.  88,  it  was  held  that  a  debt  for  material 
incurred  prior  to  the  erection  of  improvements 
for  which  it  was  furnished  cannot  be  enforced 
against  the  homestead  unless  a  lien  has  been 
perfected  under  the  general  lien  laws  of  the 
state. 

1,  Missouri.  —  Anthony  v.  Rice,  110  Mo. 
223;  Murphy  v.  De  France,  105  Mo.  53;  Peake 
v.  Cameron,  102  Mo.  568;  Tennent  v.  Pruitt, 
94  Mo.  145;  Berry  v.  Ewing,  91  Iowa  395; 
Finnegan  v.  Prindeville,  83  Mo.  517;  .O'Shea 
v.  Payne,  81  Mo.  516;  Kclsay  v.  Frazier,  78 
Mo.  112;  Rogers  v.  Marsh,  73  Mo.  64;  Slate  v. 
Divcling,  66  Mo.  375;  Shindler  v.  Givens,  63 
Mo.  394;  Farra  v.  yuigly,  57  Mo.  284;  Gris- 
wold  v.  Johnson,  22  Mo.  App.  466.  See  also 
other  cases  cited  infra,  ihis  note. 

Vermont.  —  Titus  v.  Warren,  67  Vt.  242; 
Spaulding  v.   Crane,   46  Vt.  292;  Lamb 
Mason,  45  Vt.  500;  West  River  Bank  v.  Gale, 
42  Vt.  27;  Perrin  v.  Sargcant,  33  Vt.  84;  Sim- 
onds  v.  Powers,  28  Vt.  354. 

Deed  Piled  of  Record.  —  Nothing  short  of  a 
deed  filed  of  record  will  stop  indebtedness 
from  being  superior  to  the  homestead  right. 
Thus  the  filing  of  a  contract  for  the  purchase 
of  land,  a  title  bond,  or  the  like  is  not  a  com- 
pliance with  ihis  provision.  Griswold  v. 
Johnson,  22  Mo.  App.  466. 
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Under  the  early  laws  of  Missouri  a  home- 
stead acquired  by  descent  or  devise  was  not 
exempt  from  levy  and  sale  under  execution, 
whether  the  debt  was  incurred  prior  or  subse- 
quent to  such  acquisition,  since  in  such  a  case 
there  was  no  deed  which  might  be  filed  for 
record.  This  was  changed  by  Acts  1S87,  p. 
197,  which  exempted  homesteads  acquired  by 
descent  and  devise  from  attachment  and  levy 
under  execution,  as  in  the  case  of  a  home- 
stead acquired  by  deed.  Loring  v.  Groomer, 
142  Mo.  1. 

In  Vermont  by  law  the  homestead  passes  to 
the  widow  and  children  without  any  liability 
for  debts  of  the  decedent  except  for  those  for 
the  payment  of  which  it  might  have  been  sub- 
jected during  his  lifetime,  those  made  specially 
chargeable  thereon,  and  debts  due  for  taxes. 
Simonds  v.  Powers,  28  Vt.  354;  Perrin  v. 
Sargeant,  33  Vt.  84. 

2.  Louisiana.  —  Kinder  v.  Lyons,  38  La.  Ann. 
713;  Furniss's  Succession,  34  La.  Ann.  1013. 

Maine.  —  Under  Act  Me.  1850,  c.  207,  if  the 
certificate  claims  in  express  terms  the  exemp- 
tion given  by  section  I,  it  will  be  good  from 
the  time  of  filing  the  certificate;  otherwise  the 
date  of  the  recording  of  the  certificate  is  the 
limit  of  the  indebtedness  to  which  the  estate  is 
exposed.  Lawton  v.  Bruce,  39  Me.  484;  Mills 
v.  Spaulding,  50  Me.  57. 

Massachusetts.  —  Stevens  v.  Stevens,  10  Allen 
(Mass.)  146,  87  Am.  Dec.  630;  Thurston  v. 
Maddocks,  6  Allen  (Mass.)  427. 

West  Virginia.  —  Reinhardt  v.  Reinhardt,  21 
W.  Va.  76;  Speidel  v.  Schlosser,  13  VV.  Va. 
686;  Holt  v.  Williams,  13  W.  Va.  704.  It  is 
held  under  the  West  Virginia  statute  that  it 
was  intended  to  benefit  in  succession  three 
classes:  first,  husbands;  second,  parents;  and 
third,  infant  children  of  deceased  parents;  but 
that  if  the  property  has  been  obtained  from  or 
through  the  preceding  class  or  classes,  the 
homestead  will  be  subject  to  such  liens  and 
equities  as  surrounded  it  in  the  hands  of  such 
preceding  class  or  classes.  See  the  West  Vir- 
ginia cases  above  cited. 

3.  Prior  Occupancy  Required  —  Iowa.  —  Under 
an  early  statutory  provision  somewhat  more 
extensive  than  the  present  one,  reading  that 
the  homestead  might  be  sold  "  for  debts  con- 
tracted prior  to  the  purchase  of  such  home- 
stead," it  was  held  that  debts  contracted  after 
the  purchase  of  the  property,  but  before  it  ac- 
quired the  homestead  character,  might  be  en- 
forced against  it;  and  this  construction  has 
been  since  followed.  Hale  -j.  Heaslip,  16  Iowa 
451  (Cole,  J.,  dissenting  on  the  ground  that 
the  words  "  prior  to  the  purchase  of  such 
homestead  "  (lid  not  mean  prior  to  its  being 
impressed    with    the    homestead  character); 
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holding  lias  been  made.1 

Foroign  Debts.  —  The  statutory  exceptions  apply  whether  the  debt  created 
prior  to  the  acquisition  of  the  homestead  is  a  foreign  or  a  domestic  debt.2 

judgment  Liens.  —  It  is  not  necessary  under  such  provisions  that  a  judgment 
should  have  been  rendered  on  the  indebtedness  prior  to  the  time  when  the 
homestead  is  acquired,  the  liability  attaching  when  the  debt  was  incurred ; 3 
but  until  the  lien  of  a  judgment  has  been  obtained,  the  premises  cannot  be 
seized  in  the  hands  of  a  purchaser  without  notice.4 

(b)  Application  of  Payments.  —  Where  a  part  of  the  indebtedness  accrued  before 
the  acquisition  of  the  homestead,  thus  making  it  liable  therefor,  and  a  part 
accrued  after  such  acquisition,  partial  payments  made  generally  will  be  applied 
on  the  former.5 

(2)  Obligations  for  Purchase  Money  —  Liens  Contemporary  with  Purchase  Transac- 
tion. —  Purchase-money  obligations,  secured  by  liens  contemporary  with  and  a 
part  of  the  purchase  transaction,  as  the  lien  of  a  mortgage  or  a  vendor's  lien, 
are,  irrespective  of  exceptions  contained  in  homestead  laws,  enforceable  against 
the  premises.  On  principle,  supported  by  authority,  no  homestead  can  be 
carved  out  of  the  property  so  as  to  impair  the  right  of  such  lienors.6 


Page  v.  Evvbank,  18  Iowa  580;  Greeley  v. 
Sample,  22  Iowa  33S;  Hyatt  v.  Spearman,  20 
Iowa  510;  Elston  v.  Robinson,  23  Iowa  208. 

A/issouri.  —  Finnegan  v.  Prindeville,  83  Mo. 
517;  Tennent  v.  Pruitt,  94  Mo.  145,  wherein  it 
was  said:  "  If  any  question  relating  to  the 
homestead  law  is  settled,  it  is  that  before  the 
owner  of  land  can  claim  it  as  being  exempt 
from  sale  for  the  payment  of  his  debts,  on  the 
ground  of  its  being  his  homestead,  it  must  ap- 
pear that  he  occupied  it  and  used  it  as  such, 
and  that  the  acquisition  of  the  homestead 
rights,  as  against  creditors,  dates  from  the 
time  of  his  filing  his  deed  for  record." 

1.  Prior  Occupancy  Not  Required  —  Kentucky, 
—  Hensey  v.  Hensey,  92  Ky.  164,  13  Ky.  L. 
Rep.  426;  Nichols  v.  Sennitt,  78  Ky.  630,  1  Ky. 
L.  Rep.  397;  Crouch  r.  Meguiar-Harris  Co., 
(Ky.  1897)  42  S.  W.  Rep.  91;  Morehead  v. 
Moorehead,  (Ky.  1894)  25  S.  W.  Rep.  750,  16 
Ky.  L.  Rep.  34. 

Vermont.  —  West  River  Bank  v.  Gale,  42  Vt. 
27;  Lamb  v.  Mason,  45  Vt.  500;  Spaulding  v. 
Crane,  46  Vt,  292. 

2.  Applies  to  Foreign  Debts.  —  Laing  v.  Cun- 
ningham, 17  Iowa  510;  Brainard  v.  Van 
Kuran,  22  Iowa  261;  O'Shea  v.  Payne,  81  Mo. 
516. 

3.  No  Judgment  Lien   Necessary.  —  Bills  v. 
Mason,  42  Iowa  329. 

4.  Judgment  Lien  Necessary  as  Against  Pur- 
chaser of  Homestead. —  Kimball  v.  Wilson,  59 
Iowa  638;  Higley  v.  Millard,  45  Iowa  586; 
Hale  v.  Heaslip,  16  Iowa  451. 

General  Judgments.  —  The  judgment  is  a  lien 
as  against  purchasers  of  the  homestead  subse- 
quent to  its  rendition,  although  it  does  not  ap- 
pear therefrom  that  Ihe  debt  was  one  within 
the  exception,  and  which  for  that  reason  be- 
came a  lien  upon  the  premises.  Hale  v. 
Heaslip,  16  Iowa  451. 

That  the  judgment  was  obtained  on  such  a 
debt  may  be  shown  by  evidence  aliunde. 
Delavan  v.  Pratt,  19  Iowa  429;  Phelps  v. 
Finn,  45  Iowa  447. 

5.  Application  of  Payments.  —  Stewart  First 
Nat.  Bank  v.  Hollins worth,  78.  Iowa  575; 
Sternberger  v.  Gowdy,  93  Ky.  146,  14  Ky.  L. 

626 


Rep.  88;  Morehead  v.  Morehead,  (Ky.  1894)  25 
S.  W.  Rep.  750,  16  Ky.  L.  Rep.  34. 

6.  Prior  Mortgage  or  Vendor's  Liens  for  Pur- 
chase Money  Superior  to  Homestead  Exemption.  — 
See  generally  on  this  proposition  cases  cited 
throughout  this  subdivision.  Wherever  liens 
have  thus  attached,  they  have  been  held 
superior  to  the  homestead  exemption,  with 
little  regard  to  whether  obligations  or  liens  for 
the  purchase  price  are  or  are  not  excepted 
from  the  operation  of  the  homestead  law.  See 
especially  the  following  cases: 

Alabama.  —  Newbold  v.  Smart,  67  Ala. 
326. 

Arkansas. — Tunstall  v.  Jones,  25  Ark.  272; 
Gainus  v.  Cannon,  42  Ark.  503. 

California.  —  Van  Sandt  v.  Alvis,  109  Cal. 
165,  50  Am.  St.  Rep.  25,  citing  among  other 
cases  Birrell  v.  Schie,  9  Cal.  105,  and  Tolman 
v.  Smith,  85  Cal.  280;  Williams  v.  Young,  17 
Cal.  403;  Skinner  v.  Beatty,  16  Cal.  157; 
Montgomery  v.  Tutt,  11  Cal.  3oy,/>er  Field,  C. 
J.;  Carr  v.  Caldwell,  10  Cal.  380,  70  Am.  Dec. 
740;  Lassen  v.  Vance,  8  Cal.  271,  68  Am.  Dec. 
322;  Dillon  v.  Byrne,  5  Cal.  455. 

Kansas.  —  Andrews  v.  Alcorn,  13  Kan.  351. 

Kentucky.  —  Williams  v.  Samuels,  90  Ky.  59, 
11  Ky.  L.  Rep.  863;  Reynolds  v.  Williams, 
(Ky.  1887)  4  S.  W.  Rep.  178,  9  Ky.  L.  Rep.  112; 
Travis  v.  Davis,  12  Ky.  L.  Rep.  825. 

Nebraska.  — Jackson  v.  Phillips,  57  Neb.  189. 

Nevada.  —  Hopper  v.  Parkinson,  5  Nev.  233. 

Ohio.  —  Starkey  v.  Wainright,  9  Ohio  Dec. 
436,  6  Ohio  N.  P.  32. 

South  .Carolina.  —  Edwards  tj.  Edwards,  14 
S.  Car.  11. 

Texas.  —  Farmer  v.  Simpson,  6  Tex.  304; 
Shepherd  v.  White,  11  Tex.  346;  De  Bruhl  v. 
Maas.  46  Tex.  464;  McCreery  v.  Fortson,  35 
Tex.  641;  Macmanus  v.  Campbell,  37  Tex.  267; 
Joplin  v.  Fleming,  38  Tex.  526;  Woolfolk  v. 
Rickets,  41  Tex.  359;  Gaylord  v.  Loughridge, 
50  Tex.  573;  Clements  v.  Lacy,  51  Tex.  150; 
Dillon  v.  Kauffmann,  58  Tex.  696;  Morris  v. 
Geisecke,  60  Tex.  633. 

Wisconsin.  —  Cornish  v.  Frees,  74  Wis.  490. 

See  generally  cases  cited  supja,  this  section, 
Prior  to  Homestead  Right. 
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statutory  Exceptions  —  in  General.  —  Exemptions  made  by  homestead  statutes 
in  favor  of  purchase-money  debts  are  therefore  of  importance  only  in  so  far 
as  they  save  the  obligation  when  not  secured  by  a  prior  lien.  In  California, 
and  perhaps  in  other  states,  the  homestead  statute  merely  excepts  a  vendor's- 
lien,  which  provision  does  not  seem  to  add  anything  to  the  rights  of  a  vendor 
under  the  law  as  above  stated.  Such  lien  is  a  right  enforceable  only  in  equity, 
and  is  subject  to  all  the  infirmities  with  which  it  is  attended,  generally.1 


Contra.  —  In  Georgia,  under  an  early  law 
which  contained  no  exemption  as  to  purchase- 
money  debts,  it  was  held  that  the  setting  apart 
of  a  homestead  made  the  right  to  the  exemp- 
tion superior  to  prior  liens.  Rushin  v.  Gause, 
41  Ga.  180;  Sparger  v.  Cumpton,  54  Ga.  355. 

Applicability  of  Provisions  in  Homestead  Law 
Relating  to  Alienation  and  Incumbrancing.  — 
Purchase-money  obligations  or  liens  .contem- 
porary and  a  part  of  the  purchase  transaction, 
because  prior  lo  the  time  when  the  premises 
have  been  impressed  with  the  homestead 
character,  are  validly  executed  in  the  same 
manner  as  obligations  relating  to  nonexempt 
property.  Provisions  contained  in  the  law 
relating  to  alienating  or  encumbering  the 
homestead  have  no  application.  Skinner  v. 
Beatty,  16  Cal.  157:  Lassen  v.  Vance,  8  Cal. 
271,  68  Am.  Dec.  322;  Kimble  v.  Esworthy,  6 
111.  App.  517;  Christy  v.  Dyer,  14  Iowa  438,  81 
Am.  Dec.  493;  Barnes  v.  Gay,  7  Iowa  26; 
Nichols  v.  Overacker,  16  Kan.  54;  Andrews  v. 
Alcorn,  13  Kan.  351;  Pratt  v.  Topeka  Bank,  12 
Kan.  570;  Jackson  v.  Phillips,  57  Neb.  189; 
Clitus  v.  Langford,  (Tex.  Civ.  App.  1893)  24 
S.  W.  Rep.  325;  Gaylord  v.  Loughridge,  50 
Tex.  573.  wherein  it  was  said  lhat  "  this  re- 
striction [as  to  alienating  or  encumbering  the 
homestead]  has  been  relaxed  in  favor  of 
vendor's  liens,  upon  the  principle  that  the  title 
was  not  acquired  until  the  purchase  money 
had  been  paid."  See  also  infra,  this  title, 
Salts,  Conveyances ,  and  Incumbrances. 

1.  Vendor's  Lien  Excepted  by  Statute.  —  Lee  v. 
Murphy,  119  Cal.  364,  wherein  the  law  of  Cali- 
fornia as  it  existed  at  various  periods  is  thus 
given:  "  The  Homestead  Act  of  April  21,  1851 
(Stat.  1 85 1 .  p.  296),  described  this  lien  as  a 
'  vendor's  lien"  The  Act  of  March  13,  i860 
(Stat,  i860,  p.  87),  described  it  as  a  '  lien  for 
purchase  money.'  The  Act  of  May  12,  1862 
(Stat.  1862,  p.  519).  described  it  as  a  '  vendor's 
lien,'  and  it  has  continued  to  be  described 
ever  since  as  a  '  vendor's  lien.'  "  See  also 
Longmaid  v.  Coulter,  123  Cal.  208;  Alexander 
v.  Jackson,  92  Cal.  514,  27  Am.  St.  Rep.  158; 
Fitzell  v.  Leaky,  72  Cal.  477 ?  Peterson  v. 
Hornblower,  33  Cal.  266;  Dillon  v.  Byrne,  5 
Cal.  455. 

Alabama.  —  In  Alabama  any  lien  attaching 
to  the  homestead  in  favor  of  any  vendor  for 
unpaid  purchase  money  is  excepted.  Tyler  v. 
Jcwctt,  82  Ala.  93;  Moses  v.  Home  Bldg.,  etc., 
Assoc.,  100  Ala.  465. 

New  Hampshire. —  Pub.  Stat.  N.  H.  (1891), 
c.  138.  §  4,  provides  that  "  no  deed  shall  con- 
vey or  encumber  the  homestead  right  except  a 
mortgage  made  at  the  lime  of  purchase  to 
secure  payment  of  the  purchase  money,  unless 
it  is  executed  by  the  owner  and  wife  or  hus- 
band, if  any,  with  the  formalities  required  for 
the  conveyance  of  land."  Sec  N'orris  v.  Moul- 
ton,  3|  N.  H.  392. 


Eeason  for  Rule.  —  "  The  ultimate  purpose  of 
the  homestead  exemption  is  to  protect  the 
head  of  a  family  and  the  family  from  want 
and  penury,  and  from  being  homeless  by  rea- 
son of  misfortune.  But  it  was  never  intended 
by  these  laws  that  a  purchaser  and  his  family 
should  possess  and  enjoy  property  not  paid 
for  within  the  spirit  of  the  contract  of  pur- 
chase, while  the  seller  and  his  family  were  not, 
compensated  for  it.  There  is  no  equity  in  al- 
lowing a  purchaser  and  his  family  to  obtain 
the  homestead  of  another  man  and  his  family 
and  keep  it,  by  any  subterfuge  or  overreaching 
by  which  the  seller's  family  is  turned  out  of 
'  doors,  and  get  nothing  for  their  home.  A 
homestead  obtained  by  fraud  or  the  semblance 
of  fraud  is  not  contemplated  by  the  law.'* 
Porter  v.  Teate,  17  Fla.  813. 

Under  Statutes  Excepting  Debts  Contracted  Prior 
to  Purchase  of  Premises. —  Under  a  homestead 
law  which  excepts  from  its  operation  debts 
contracted  prior  to  the  purchase  of  the  prem- 
ises, a  debt  due  for  the  purchase  money  which, 
was  incurred  as  a  part  of  the  purchase  transac- 
tion is  superior  to  the  exemption.  Williams 
v.  Samuels,  90  Ky.  59,  11  Ky.  L.  Rep.  863;. 
Reynolds  v.  Williams,  (Ky.  1887)  4  S.  W.  Rep. 
178.  Contra,  Thurston  v.  Maddocks,  6  Allert 
(Mass.)  427,  changed  by  the  existing  statute, 
which  expressly  excepts  debts  contracted  for: 
the  purchase  price.  Pub.  Stat.  Mass.,  c.  123, 
§4- 

Excess  of  Purchase  Money  Paid  by  Tenant  in 
Common.  —  Where  persons  become  tenants  in- 
common  by  the  purchase  of  land,  one  who 
pays  more  than  his  share  of  the  purchase  price 
has  an  equitable  lien  on  the  portion  belonging 
to  his  cotenant,  against  which  no  homestead 
exemption  can  be  claimed.  Newbold  v. 
Smart,  67  Ala.  326;  Edwards  v.  Edwards,  14 
S.  Car.  11. 

Mortgage    Executed   and   Recorded.  —  Under 

the  homestead  law  of  Calijornia,  which  pro- 
vides that  the  homestead  shall  be  subject  to 
forced  sale  under  a  mortgage  only  when  it  is 
propetly  executed  and  recorded  before  the 
declaration  of  homestead  is  riled  for  record,  a 
mortgage  thus  given  for  the  purchase  price 
is  included.  Lee  v.  Murphy,  119  Cal.  364, 
distinguished  in  Duncan  v.  Curry,  124  Cal. 
106. 

Agreement  to  Pay  Indebtedness  of  Vendor  to 
Third  Person.  —  Where  a  grantee  of  land  orally 
agrees  to  pay  the  grantor's  indebtedness  to  a 
third  person  as  a  part  of  the  purchase  price,  a 
judgment  for  such  indebtedness  rendered 
after  the  premises  have  been  occupied  as  a 
homestead  cannot  be  enforced  against  it  where 
the  homestead  law  contains  no  exception  as  to 
purrhasc  money.  If  there  is  an  equitable  lien 
by  virtue  of  the  transaction  it  is  wholly  in  pait 
and  must  be  established  and  enforced  in. 
equity.    Kugath  v.  Meyers.  62  Minn.  399. 
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"Debts"  or  "Obligations"  for  Purchase  Money.  —  Most  of  the  statutes,  however, 
except  "  debts"  or  "  obligations"  for  purchase  money,  generally.  Under 
these  it  is  immaterial,  so  far  as  the  vendee  is  concerned,  whether  a  contract  or 
a  vendor's  lien  exists,  or  the  obligation  is  enforced  by  judgment,  attachment, 
or  the  like;  in  either  case  it  is  superior  to  the  exemption.1 


I.  Exceptions  of  "  Debts"  or  "Obligations"  for 
Purchase  Money — Arkansas.  —  Boone  County 
Bank  v.  llcnsley,  62  Ark.  398. 

Florida.  —  Porter  v.  Teate,  17  Fla.  813. 

Georgia.  —  Perdue  v.  Fraley,  92  Ga.  780; 
McFlmurray  v.  Blue,  91  Ga.  509;  Lane  v.  Col- 
lier, 46  Ga.  5S0;  Patterson  v.  Wallace,  47  Ga. 
453;  Baker  v.  Bower,  44  Ga.  iG;  Chambliss  v. 
Phelps,  39  Ga.  386. 

Illinois. — Stafford  v.  Woods,  144  111.  203; 
Williams  v.  Jones,  100  111.  362;  Asher  v. 
Mitchell,  92  111.  480;  Bush  v.  Scott,  76  111.  524; 
Hubbell  v.  Canady,  58  111.  426;  Tourville  v. 
Pierson,  39  111.  446. 

Iowa.  —  Bills  v.  Mason,  42  Iowa  329;  Hyatt 
v.  Spearman,  20  Iowa  510;  Burnap  v.  Cook, 
16  Iowa  149,  85  Am.  Dec.  507;  Cole  v.  Gill,  14 
Iowa  527;  Christy  v.  Dyer,  14  Iowa  438,  81 
Am.  Dec.  493;  Barnes  v.  Gay,  7  Iowa  26. 

Kansas.  —  Dreese  v.  Myers,  52  Kan.  126,  39 
Am.  St.  Rep.  336;  Shelden  v.  Motter,  (Kan. 
App.  1898)  53  Pac.  Rep.  89;  Greenoz\  Barnard, 
18  Kan.  518;  Nichols  v.  Overacker,  16  Kan. 
59;  Ayres  v.  Probasco,  14  Kan.  177;  Andrews 
v.  Alcorn,  13  Kan.  351;  Pratt  v.  Topeka  Bank, 
12  Kan.  57r. 

Kentucky.  —  Bradley  v.  Curtis,  79  Ky.  327, 
2  Ky.  L.  Rep.  329;  Greer  v.  Oldham,  (Ky. 
18S9)  11  S.  W.  Rep.  73,  10  Ky.  L„  Rep.  889; 
Reynold?  v.  Williams,  (Ky.  1887)  4  S.  W.  Rep. 
178;  Travis  v.  Davis,  12  Ky.  L.  Rep.  825; 
Hopkins  v.  Noel,  11  Ky.  L.  Rep.  37;  Reynolds 
v.  Williams,  9  Ky.  L.  Rep.  112;  Miller  v. 
Jones,  6  Ky.  L.  Rep.  364;  Edmondson  v. 
Green,  3  Ky.  L.  Rep.  538. 

Louisiana.  —  Soulier  v.  Benker,  37  La.  Ann. 
162;  Ventress  v.  Collins,  28  La.  Ann.  783; 
Simon  v.  Walker,  28  La.  Ann.  608. 

Mississippi.  —  Patrick  v.  Rembert,  55  Miss. 
87:  Bass  v.  Nelms,  56  Miss.  502;  Buckingham 
v.  Nelson,  42  Miss.  417. 

North  Carolina.  —  Smith  v.  High,  85  N.  Car. 
93;  Lawson  v.  Pringle,  98  N.  Car.  450;  Fox  v. 
Brooks,  88  N.  Car.  234;  Whitaker  v.  Elliott, 
73  N.  Car.  186. 

Pennsylvania.  —  Wiley's  Appeal,  90  Pa.  St. 
173;  Hershey  v.  Metzgar,  90  Pa.  St.  217;  Ul- 
rich's  Appeal,  48  Pa.  St.  489;  Nottes's  Appeal, 
45  Pa.  St.  361. 

South  Carolina.  — This  was  the  character  of 
the  provision  contained  in  the  early  South 
Cirolina  homestead  law,  Calhoun  v.  Calhoun, 
2  S.  Car.  283;  Calmes  v.  McCracken,  8  S.  Car. 
87;  and  it  remains  unchanged  except  that  pro- 
cess to  enforce  an  obligation  for  the  purchase 
money,  as  well  as  for  other  exceptions  con- 
tained in  the  existing  law,  must  have  certified 
thereon  by  the  court  that  it  is  issued  for  such 
purpose;  but  this  certificate  may  be  obtained 
by  amendment  where  the  pleadings  lay  proper 
foundation  therefor.  Burnside  v.  Watkins,  30 
S.  Car.  459,  32  S.  Car.  247;  Green  v.  Spann, 
25  S.  Car.  273;  Odom  v.  Burch,  52  S.  Car.  305; 
Adams  v.  Agnew,  15  S.  Car.  36.  Compare 
Oliver  v.  White,  )8  S.  Car.  235.  The  statute 
reads  that  the  process  must  be  certified  as  hav- 
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ing  been  issued  for  some  one  or  more  of  the 
excepted  obligations  "  and  no  other;"  and  it 
is  held  that  if  the  obligation  contracted  for  the 
purchase  of  the  homestead  also  incurs  other 
indebtedness  the  certificate  cannot  be  made 
nor  can  the  homestead  be  subjected.  Burnside 
v.  Watkins,  30  S.  Car.  459. 

Tennessee.  —  Loftis  v.  Loftis,  94  Tenn.  232, 
distinguishing  Guinn  v.  Spurgin,  1  Lea  (Tenn.) 
228;  McWherter  v.  North,  (Tenn.  Ch.  1898)46 
S.  W.  Rep.  478;  Fauver  v.  Fleenor,  13  Lea 
(Tenn.)  622;  Christian  v.  Clark,  10  Lea  (Tenn.) 
630;  Bentley  v.  Jordan,  3  Lea  (Tenn.)  353,  citing 
Woodlie  v.  Towles,  1  Memphis  L.  J.  68,179,  1 
Leg.  Rep.  (Tenn.)  331. 

Texas.  —  Fossett  v.  McMahan,  86  Tex.  652; 
O'Shaughnessy  v.  Moore,  76  Tex.  606;  De 
Bruhl  v.  Maas,  54  Tex.  464;  Skaggs  v.  Mulkey, 

I  Tex.  Unrep.  Cas.  488;  Christoff  v.  Chesley, 

II  Tex.  Civ.  App.  122;  Brown  v.  Cawlfield, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  454;  Fos- 
sett v.  McMahan,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  998. 

Enforced  as  Ordinary  Debts  Against  Nonexempt 
Property.  —  "  A  lien  for  purchase  money  can- 
not be  created  on  a  homestead  in  any  different 
manner  than  it  can  be  created  upon  any  other 
real  estate.  The  homestead-exemption  laws 
do  not  make  any  difference.  *  *  *  Indeed 
there  is  no  homestead-exemption  law  as  against 
purchase  money.  As  to  purchase  money,  the 
homestead  is  just  like  any  other  real  estate, 
and  governed  by  the  same  rule  as  oiher  real 
estate.  A  homestead  may  be  sold  on  an  exe- 
cution for  the  purchase  money;  but  the  judg- 
ment rendered  for  the  purchase  money  is  no 
more  a  lien  on  the  homestead  than  it  is  on  any 
of  the  other  real  estate  belonging  to  the  judg- 
ment debtor.  The  debt  for  the  purchase 
money  would  not  be  a  lien  on  any  of  the  real 
estate  of  the  judgment  debtor  until  the  judg- 
ment was  rendered,  and  then  the  judgment 
would  be  a  lien  on  all  the  real  estate  of  the 
judgment  debtor,  including  the  homestead." 
Greeno  v.  Barnard,  18  Kan.  518,  cited  in  Hurd 
v.  Hixon,  27  Kan.  722. 

Illustrations  of  What  Constitutes  Obligation  for 
Purchase  Money.  —  An  obligation  for  purchase 
money  within  such  exceptions  is  a  debt  in- 
curred in  the  purchase  of  an  outstanding  title 
to  premises  occupied  as  a  homestead  which  is 
paramount  to  that  already  possessed  by  the 
purchaser,  Cassell  v.  Ross,  33  111.  245,  85  Am. 
Dec.  270;  a  debt  owed  by  the  vendor  which  the 
vendee  agrees  to  pay,  Lane  v.  Collier,  46  Ga. 
580;  Fox  v.  Brooks,  88  N.  Car.  234,  cited  in 
Lawson  v.  Pringle,  98  N.  Car.  450;  notes 
against  a  third  person  transferred  by  the 
vendee's  indorsement  in  part  payment  of  the 
purchase  money,  Whitaker  v.  Elliott,  73  N. 
Car.  186,  cited  in  Lawson  v.  Pringle,  98  N.  Car. 
450;  New  England  Jewelry  Co.  v.  Merriam,  2 
Allen  (Mass.)  390. 

Where  the  vendee  exchanges  his  homestead 
against  which  there  is  a  debt  due  for  the  pur- 
chase money,  foi  other  land  which  he  claims  as 
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Vendors'  Liens  as  Obligations.  —  A  vendor's  lien  for  the  purchase  price  is  an  obli- 
gation within  these  provisions,  and  although  the  lien  has  been  waived  under 
the  law  governing  such  liens,  the  debt  or  obligation  remains  and  may  be 
enforced. - 

Money  Borrowed  to  Pay  Purchase  Price.  —  It  has  frequently  been  held  that  a  debt 

for  money  borrowed  to  pay  off  purchase  money  due  for  land,  incurred  after 
the  land  has  been  impressed  with  the  homestead  character,  is  not  an  obliga- 
tion for  the  purchase  price  within  this  exception.2    In  several  states,  however, 


exempt,  such  debt  is  an  obligation  contracted 
for  the  purchase,  and  may  be  enforced  against 
the  land  received  by  the  vendee  in  exchange. 
Porter  a.  Teate,  17  Fla.  813;  Williams  v. 
Samuels,  90  Ky.  59,  11  Ky.  L.  Rep.  863;  Hop- 
kins v.  Noel.  11  Ky.  L.  Rep.  37;  Creath  v. 
Dale,  69  Mo.  41;  Claybrooks  v.  Kelly,  61  Tex. 
634;  Skaggs  v.  Mulkey,  1  Tex.  Unrep.  Cas. 
488. 

Where,  on  the  division  of  the  estate  of  a  de- 
cedent, submitted  to  arbitrators,  whose  finding 
shall  vest  a  fee-simple  title  to  the  lands  as- 
signed, they  set  apart  certain  land  to  one  of 
the  distributees  and  return  as  part  of  the  assets 
of  the  estate  a  debt  due  by  him,  such  debt  is 
neither  a  legal  nor  an  equitable  one  for  pur- 
chase money,  so  as  to  take  precedence  over  a 
homestead  exemption.  Brady  v.  Brady,  67 
Ga.  368. 

Where  a  wife  is  the  owner  of  a  stock  of 
goods  and  merchandise,  the  husband  carrying 
on  the  business  in  his  own  name,  if  the  pro- 
ceeds of  sales  are  invested  in  real  estate,  the 
title  to  which  is  taken  in  the  name  of  the  wife, 
and  which  is  immediately  occupied  by  the 
family  as  a  homestead,  no  purchase-money 
obligation  accrues  to  business  creditors  of  the 
husband,  at  least  where  it  does  not  appear 
that  the  proceeds  of  Ihe  goods  sold  by  the  hus- 
band and  wife  constituted  any  part  of  the  pur- 
chase price.    Tootle  v.  Stine,  31  Kan.  66. 

After  Partial  Payments  Have  Been  Made.  —  If 
the  debt  is  for  any  part  of  the  purchase  money 
for  the  entire  homestead  premises,  the  home- 
stead is  subject  therefor  as  a  whole;  but  if  the 
debt  is  for  ihe  purchase  money  of  only  a  part 
of  the  homestead,  only  that  pari  is  subject. 
Cook  v.  Cook,  67  Ga.  381.  See  also  Campbell 
v.  Maginnis,  70  Iowa  589,  wherein  it  was  held 
that  an  owner  who  has  satisfied  in  part  a  judg- 
ment obtained  for  the  purchase  money  of  the 
homestead  holds  the  premises  subject  to  the 
lien  for  the  balance  due. 

Discharge  in  Bankruptcy.  —  A  discharge  of  the 
debtor  in  bankruptcy  will  not  prevent  the 
enforcemcni  against  the  homestead  of  an  obli- 
gation for  the  purchase  price  which  is  secured 
by  a  lien  thereon.  Bass  v.  Nelms,  56  Miss. 
502;  Edmondson  v.  Green,  3  Ky.  L.  Rep.  538. 

Loan  of  Money  under  Ouise  of  Purchase-money 
Transaction.  —  Under  a  provision  of  the  'I  exas 
homcsiead  law  that  no  mortgage  or  other  lien 
on  the  homestead  shall  ever  be  valid,  with 
certain  exceptions,  among  them  debts  owing 
for  purchase  money,  if  the  real  object  of  an 
apparent  purchase- money  transaction  is  the 
obtaining  of  a  loan  it  will  be  invalid  as  against 
the  exemption  between  parties  having  due 
notice,  though  not  as  against  an  assignee  of 
the  debt  without  notice.  Hcidcnhcimer  v. 
Stewart,  65  Tex.  321 ;  O'Shaughnessy  v.  Moore, 


73  Tex.  108;  Hurt  v.  Cooper,  63  Tex.  362; 
Western  Mortg.,  etc.,  Co.  v.  Ganzer,  63  Fed. 
Rep.  647. 

Extinguishment  of  Debt.  —  An  obligation  for 
money  borrowed  from  a  bank  for  the  purchase 
of  a  homestead  is  extinguished,  and  rendered 
not  enforceable  against  the  premises,  by  the 
application  on  the  debt  of  money  deposited  in 
the  bank  by  the  debtor,  although  such  money 
constituted  trust  funds  in  the  hands  of  the 
latter,  and  was  known  by  the  bank  to  be 
such.    Hale  v.  Richards,  8o  Iowa  164. 

1.  Vendor's  Lien  for  Purchase  Price.  —  McWil- 
liams  v.  Bones,  84  Ga.  203;  Williams  v.  Jones, 
100  111.  362,  citing  Eyster  v.  Hatheway,  50  111. 
522,  99  Am.  Dec.  537;  Bush  v.  Scott,  76  111. 
524:  Kimble  v.  Esworihy,  6  111.  App.  517;  Bills 
v.  Mason,  42  Iowa  329;  Greer  v.  Oldham,  (Ky. 
1889)  11  S.  W.  Rep.  73,  10  Ky.  L.  Rep.  889; 
Reynolds  v.  Williams,  (Ky.  1887)  4  S.  W.  Rep. 
178',  9  Ky.  L.  Rep.  112;  Carpenter  v.  Kearns, 
4  Ky.  L.  Rep.  825;  Bentley  v.  Jordan,  3  Lea 
(Tenn.)  353,  citing  Woodlie  v.  Towles,  1  Mem- 
phis L.  J.  68,179,  1  Leg.  Rep.  (Tenn.)  331;  De 
Bruhl  v.  Maas,  54  Tex.  464.  Compare  Gruhn 
v.  Richardson,  128  111.  178;  Pridgen  v.  Warn, 
79  Tex.  588. 

2.  Money  Borrowed  to  Pay  Purchase  Price  — 
Alabama.  —  Tyler  v.  Jewett,  82  Ala.  93. 

California.  —  Perry  v.  Ross,  104  Cal.  15,  43 
Am.  St.  Rep.  66.  Compare  Carr  v.  Caldwell, 
10  Cal.  380,  70  Am.  Dec.  740. 

Illinois.  —  Gruhn  v.  Richardson,  128  111.  178; 
Winslow  v.  Noble,  101  111.  194;  Eyster  v. 
Hatheway,  50  111.  521,  99  Am.  Dec.  537,  cited 
in  Parrott  v.  Kumpf,  102  111.  423,  and  Magee 
v.  Magee,  51  111.  500. 

North  Carolina.  —  Brodie  v.  Batchelor,  75  N. 
Car.  51,  cited  in  Lawson  v.  Pringle,  9S  N.  Car. 
450. 

Pennsylvania.  —  Notle's  Appeal,  45  Pa.  St. 
361. 

Tennessee.  —  Bradshaw  v.  Van  Valkenburg, 
97  Tenn.  316,  wherein  it  was  said:  "  A  party 
who  pays  off  purchase  money  is  not  thereby 
substituted  or  subrogated  to  the  priority  of 
liens  in  favor  of  the  original  creditor,  and  if  he 
secure  himself  by  mortgage  his  rights  will  de- 
pend on  the  mortgage  and  not  on  the  original 
transaction;"  Loftis  v.  Loftis,  94  Tenn.  232, 
overruling  dictum  in  Guinn  v.  Spurgin,  1  Lea 
(Tenn.)  228:  Gray  v.  Baird,  4  Lea  (Tenn.)  212; 
Durant  v.  Davis,  10  Heisk.  (Tenn.)  522.  See 
also  Rogers  v.  Simpson,  10  Heisk.  (Tenn.)  655. 

Contra.  —  See  cases  cited  in  the  succeeding 
note 

8uch  Debt  One  for  Money  Loaned  and  Not  for 
Land  Purchased.  —  "  The  statute,  in  declaring 
that  the  homestead  right  should  not  be  claimed 
against  a  debt  due  for  the  purchase  money, 
obviously  used  the  language  in  its  ordinary 
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it  is  considered  as  such  an  obligation  when  the  agreement  between  the  parties 
is  for  a  loan  for  that  express  purpose,  and  the  money  is  thus  applied;  1  and 
it  seems  to  be  uniformly  held  that  where  the  loan  is  part  of  the  purchase 
transaction,  the  lender  being  merely  substituted  for  the  vendor,  as  creditor  of 
the  vendee,  no  exemption  can  be  claimed  against  the  debt.2 

Land  Purchased  with  Trust  Funds.  —  One  who  has  purchased   land  with  trust 

funds  in  his  possession  cannot  claim  a  homestead  in  the  property  as  against 
his  indebtedness  to  the  cestui  que  trust* 

Transfer  of  Obligation  or  Lien.  —  Obligations  for  purchase  money  which  fall 
within  the  exception,  whether  liens  or  debts  not  thus  secured,  may  be  assigned 
or  otherwise  transferred  to  the  same  extent  as  liens  or  obligations  for  ordinary 
indebtedness,  retaining  their  excepted  character.4 


and  popular  signification.  All  persons  under- 
stand the  term  'purchase  money'  to  mean  the 
price  agreed  to  be  paid  for  the  land,  or  the 
debt  created  by  the  purchase.  It  is  not  under- 
stood to  mean  a  debt  due  another  person  than 
the  vendor..  In  this  case  the  debt  was  created 
for  money  loaned,  and  not  for  land  purchased. 
Appellee  sold  no  land  to  appellant,  but  he 
loaned  him  money."  Eyster  v.  Hatheway,  50 
111.  521.  gg  Am.  Dec.  537. 

1.  Debt  for  Money  Loaned  Considered  as  Pur- 
chase-money Obligation  —  Kansas.  —  Ayres  v. 
Probasco,  14  Kan.  177;  Dreese  v.  Myers,  52 
Kan.  126,  39  Am.  St.  Rep.  336,  wherein  the 
•court  said:  "  If  the  testimony  shows  that  there 
was  such  an  agreement  and  understanding 
between  all  the  parties  concerned  as  would 
subrogate  Myers  to  the  rights  of  Allen,  the  ex- 
emption might  then  be  held  inapplicable  to 
that  portion  of  the  debt." 

Kentucky.  —  Coleman  v.  Parrott,  (Ky.  1895) 
32  S.  W.  Rep.  679;  White  v.  Curd,  86  Ky. 
191,  9  Ky.  L.  Rep.  505;  Broomfield  v.  Broom- 
:field,  7  Ky.  L.  Rep.  221;  Riley  v.  Filmore,  4 
Ky.  L.  Rep.  347;  Dent  v.  McAtee,  3  Ky.  L 
Rep.  36. 

Montana.  —  Mitchell  v.  McCormick,  22  Mont 
249. 

Texas.  —  Pridgen  v.    Warn,  7g   Tex.  588 
Roy  v,  Clarke,  75  Tex.  28;  Warhmund  v.  Mer 
>ritt,  60  Tex.  24;  Hicks  v.  Norris,  57  Tex.  658 
■overruling  Malone  v.  Kaufman,  38  Tex.  454 
Kallman  v.  Ludenecker,  9  Tex.  Civ.  App 
•182;  Dixon  v.  National  Loan,  etc.,  Co.,  (Tex 
■Civ.  App.  1897)  40  S.  W.  Rep.  541;  Pioneer 
Sav.,  etc.,  Co.  v.  Paschall,  12  Tex.  Civ.  App. 
•1613;  Western  Mortg.,  etc.,  Co.  v.  Ganzer,  63 
.Fed.  Rep.  647. 

In  Georgia  the  homestead  law  contains  a 
■provision  that  the  homestead  shall  be  liable 
lor  debts  incurred  for  the  removal  of  incum- 
forapces  thereon.  Money  borrowed  to  pay  off 
purchase  money  due  for  the  premises  is  with- 
in this  provision.  White  v.  Wheelan,  71  Ga. 
533;  McWilliams  v.  Bones,  84  Ga.  203;  Mid- 
dlebrooks  v  Warren,  59  Ga.  230;  Hawks  v. 
Hawks,  64  Ga.  239;  Chambliss  v.  Phelps,  39 
Ga.  386. 

2.  Obligation  Incurred  for  Money  Borrowed 
■when  Contemporary  with  Purchase  Transaction.  — 

Lassen  v.  Vance,  8  Cal.  271,  68  Am.  Dec.  322; 
Sale  v.  Wingfield,  55  Ga.  622;  Magee  v. 
Magee,  51  111.  500;  Austin  v.  Underwood,  37 
111.  438,  87  Am.  Dec.  254;  Dreese  v.  Myers,  52 
Kan.  126,  39  Am.  St.  Rep.  336;  Nichols  v. 
Overacker,  16  Kan.  54;  Loftis  v.  Loftis,  94 
Tenn.  232,  explaining  Guinn  v.  Spurgin,  1  Lea 


(Tenn.)  228;  Hensel  v.  International  Bldg., 
etc.,  Assoc.,  85  Tex.  215;  Denni  v.  Elliott,  So 
Tex.  337;  Wynn  v.  Flannegan,  25  Tex.  778; 
McCarty  v.  Brackenridge.  1  Tex.  Civ.  App. 
170;  Clements  v.  Neal,  1  Tex.  Unrep.  Cas.  41; 
Carey  v.  Boyle,  53  Wis.  574,  56  Wis.  145. 

3.  Land  Purchased  with  Trust  Funds.  —  Thomp- 
son v.  Hartline,  105  Ala.  263;  Gordon  v.  Eng- 
lish, 3  Lea  (Tenn.)  634;  Oury  v.  Saunders,  77 
Tex.  278.  See  also  Edwards  v.  Edwards,  14 
S.  Car.  11;  Muir  v.  Bozarth,  44  Iowa  499. 

In  Pierce  v.  Holzer,  65  Mich.  263,  it  was  said : 
"  A  trustee  cannot  escape  making  repara- 
tion, nor  discharge  property  from  its  trust 
character,  by  transferring  it  into  a  home- 
stead. A  homestead  is  not  an  asylum  for 
fraud;  and  trust  moneys  invested  in  it  do  not 
exempt  the  property  from  the  established  doc- 
trine of  being  subject  to  the  trust." 

4.  Transfer  of  Obligation  or  Lien.  —  Dillon  v. 
Byrne,  5  Cal.  455;  McElmurray  v.  Blue,  91 
Ga.  509;  Wofford  v.  Gaines,  53  Ga.  485 ;  Stafford 
v.  Woods,  144  111.  203;  Williams  v.  Jones,  100 
111.  362;  Magee  v.  Magee,  51  111.  500;  Bills  v. 
Mason,  42  Iowa  329;  Murray  v.  Davis,  (Ky. 
1887)  5  S.  W.  Rep.  569;  Langevin  v.  Bloom,  69 
Minn.  22,  cited  in  Nickerson  v.  Crawford,  74 
Minn.  366;  Lawson  v.  Pringle,  98  N.  Car. 
450;  Brooks  v.  Young,  60  Tex.  32;  Malone  v. 
Kaufman,  38  Tex.  454;  Christoff  v.  Chesley, 
11  Tex.  Civ.  App.  122;  Skaggs  v.  Mulkey,  1 
Tex.  Unrep.  Cas.  488. 

Agreement  of  Third  Party  to  Pay  Purchase  Price. 
—  An  agreement  by  an  administrator  to  be- 
come personally  responsible  for  the  purchase 
price  of  land  bought  by  his  intestate,  made 
for  a  valid  consideration,  makes  him  the  owner 
of  the  debt  by  assignment,  entitling  him  to  en- 
force it  against  the  homestead,  and  is  not  an 
extinguishment  of  the  obligation.  Lawson  v. 
Pringle,  98  N.  Car.  450.  See  also  Moore  v. 
Reynolds,  15  Ky.  L.  Rep.  47,  wherein  sureties 
of  the  vendee  who  had  paid  the  purchase  price 
were  held  entitled  to  enforce  the  debt  against 
the  premises. 

"  Debt "  of  One  Purchasing  Premises  from 
Vendor.  —  Where  the  vendot  of  property  re- 
tains the  title  pending  the  payment  of  the  pur- 
chase money,  one  to  whom  he  sells  the  land 
subject  to  the  outstanding  interest  is  entitled 
to  enforce  the  vendor's  lien  against  the  prem- 
ises. Alexander  v.  Jackson,  92  |Cal.  514,  27 
Am.  St.  Rep.  158;  Stafford  v.  Woods,  144  111. 
203;  Silsbe  v.  Lucas,  36  111.  463;  Weider  v. 
Clark,  27  111.  251;  Clitus  v.  Langford,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  325;  Harrison  v. 
Oberthier,  40  Tex.  385. 
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(3)  Obligations  for  Labor,  Material,  and  the  Like  —  in  General.  — -  Another 
exception  usually  contained  in  the  homestead  laws  prevents  the  exemption 
from  being  claimed  as  against  debts  for  labor  done  and  materials  furnished  in 
the  improvement  of  the  homestead  premises.1 

Debts  Secured  by  Liens.  —  Under  some  of  the  provisions  the  exemption  may 
not  be  claimed  against  mechanics',  laborers',  or  like  liens.  Under  these  a 
lien  that  is  within  the  terms  of  the  exception  must  be  perfected  against  the 
premises.2 

General  Exceptions.  —  Others  except,  without  such  limitations,  obligations  or 
debts  due  for  labor  and  material  in  improving  the  homestead,  and  have  in 
some  respects  a  much  more  extended  application,  the  manner  in  which  they 
are  secured  or  enforced  being  generally  immaterial.3 


1.  Illustrations  of  What  Constitutes  Such  In- 
debtedness—  Attorney's  Fees. — Attorney's  fees 
in  case  of  foreclosure,  provided  for  in  a  con- 
tract given  10  secure  the  cost  of  improvements 
on  the  homestead,  are  net  rightfully  a  part  of 
the  cost  of  such  improvements,  and  cannol  be 
enforced  against  the  premises.  Walters  v. 
Texas  Bldg.,  etc.,  Assoc.,  8  Tex.  Civ.  App.  500. 

In  Strohecker  v.  Irvine,  76  Ga.  639,  2  Am. 
St.  Rep.  62,  it  was  ruled  that  the  lien  of  an 
aitorney  for  services  in  successfully  resisting 
a  levy  on  a  homestead  and  obtaining  it  to  be 
set  apart  as  an  exemption  is  in  the  nature  of 
labor  done  on  the  homestead  and  of  purchase 
money  thereof,  and  the  homestead  property  is 
subject  thereto.  Compare  Collier  v.  Simpson, 
74  Ga.  697.  The  apparent  conflict  between 
these  two  cases  was  mentioned,  but  not  recon- 
ciled, in  Haygood  v.  Dannenberg  Co.,  102 
Ga.  24. 

Improvements  on  Land  Made  by  One  Not  Hav- 
ing Title.  —  A  decision  made  by  a  lower  court 
in  South  Carolina  that  one  who  has  made  im- 
provements on  premises  claimed  by  him  as  a 
homestead,  under  the  impression  that  he  has  a 
good  title,  has,  on  being  ousted,  an  obligation 
for  improvements  under  Civ.  Stat.  S.  Car. 
('803),  §  1958,  relating  to  betterments,  was 
affirmed  in  the  Supreme  Court  by  virtue  of  the 
fact  that  the  court  was  equally  divided  on  the 
question.  Wilson  v.  Counts,  52  S.  Car.  218, 
Mclver,  C.  J.,  delivering  the  dissenting  opin- 
ion, in  which  it  was  said:  "  The  claim  of  the 
plaintiff  cannot  be  regarded  as  an  obligation 
contracted  for  the  payment  of  improvements 
on  the  homestead,  for  there  is  no  pretense 
that  any  such  contract  was  ever  entered  into 
by  the  defendant  herein." 

Labor  Debts.  —  In  Fox  71.  McClay,  48  Neb. 
820,  it  was  held  that  a  person  who  contracted 
to,  and  himself  manufactured,  a  pair  of  boots 
for  the  owner  of  the  homestead,  was  an  inde- 
pendent contractor  and  not  a  laborer  having  a 
claim  which  he  might  enforce  against  the 
homestead  by  virtue  of  Code  Civ.  Pro.  Neb. 
§  531,  which  provides  that  no  property  shall  be 
exempt  from  execution  for  clerks',  laborers', 
or  mechanics'  wages. 

On  the  other  hand,  it  was  held  in  Virginia 
that  one  who  has  contracted  with  the  govern- 
ment to  carry  mail  is  a  laboring  person  within 
such  exception,  where  he  himself  performs  the 
labor  involved.  Farinholt  v.  Luckhard,  90 
Va.  936,  44  Am.  St.  Rep.  953. 

Services  rendered  by  a  physician  are  pro- 
fessional and  do  not  constitute  a  claim  for 
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labor.  Weymouth  v.  Sanborn,  43  N.  H.  171, 
80  Am.  Dec.  144. 

2.  Debts  Secured  by  Liens  —  Alabama.  —  In 
this  state  the  exception  is  in  favor  of  any  lien 
attaching  to  the  homestead  for  work  and  labor 
done  or  for  materials  furnished.  Tyler  v. 
Jewett,  82  Ala.  93;  McAnally  v.  Hawkins 
Lumber  Co.,  109  Ala.  397. 

Arkansas.  —  Murray  v.  Rapley,  30  Ark.  568; 
Gulledge  v.  Preddy,  32  Ark.  433;  Anderson  v. 
Seamans,  49  Ark.  475. 

California.  —  Lee  v.  Murphy,  119  Cal.  364; 
Palmer  v.  Lavigne,  104  Cal.  30,  distinguishing 
Walsh  v.  McMenomy,  74  Cal.  356;  Fitzell  v. 
Leaky,  72  Cal.  477. 

Iowa.  —  Delavan  v.  Pratt,  19  Iowa  429. 

Michigan.  —  In  this  state,  under  Act  1887, 
No.  270,  a  mechanics'  lien  on  a  homestead 
cannot  be  perfected  unless  the  conlract  for  the 
improvements  is  in  writing  and  signed  by  both 
the  husband  and  the  wife.  Mills  v.  Hobbs, 
76  Mich.  122;  Lamont  v.  Le  Fevre,  96  Mich. 
175.  But  see  as  to  this  statute  John  Spry  Lum- 
ber Co.  v.  Saull  Sav.  Bank,  etc.,  Co.,  77  Mich. 
199,  18  Am.  St.  Rep.  396. 

Nebraska.  —  Phelps,  etc.,  Windmill  Co.  v. 
Shay,  32  Neb.  19.  Code  Civ.  Pro.,  §  531, 
which  provides  that  no  property  shall  be 
exempt  from  execution  for  clerks',  laborers', 
or  mechanics'  wages,  if  applicable  to  home- 
steads, is  repealed  in  so  far  as  it  conflicts  with 
the  Homestead  Act  of  1879,  £  I,  which  ex- 
empts homesteads  from  judgment  liens  and 
from  execution  and  forced  sale,  with  a  few 
exceptions,  among  others  debts  secured  by 
mechanics',  laborers',  and  vendors'  liens. 
Fox  v.  McClay,  48  Neb.  820. 

Wisconsin.  —  Chopin  v.  Runte,  75  Wis.  361. 

Materialmen's  Liens.  —  The  lien  of  a  material- 
man is  not  included  in  a  provision  excepting 
mechanics'  and  laborers'  liens.  Richards  v. 
Shear,  70  Cal.  187,  cited  in  Lee  v.  Murphy,  119 
Cal.  364.  See  also  Walsh  v.  McMenomy,  74 
Cal.  356.  Contra,  Bonner-'.  Minnier,  13  Mont. 
269,  40  Am.  St.  Rep.  441,  citing  Merrigan  v. 
English,  9  Mont.  113. 

3.  Obligations  or  Dobts  Due  for  Labor,  Etc.  — 
Lewton  v.  Howcr,  18  Fla.  872;  Boyd  v.  Ernst, 
36  III.  App.  583;  Tyler  v.  Johnson,  47  Kan. 
410;  Hurd  v.  Hixon,  27  Kan.  722;  Ritch  v. 
Oatcs,  122  N.  Car.  631;  Allen  v.  Harlcy,  3  S. 
Car.  412;  Miller  t.  Brown,  11  Lea  (Tenn.)  155. 
See  also  //;  re  BoothVoyd,  15  Nat.  Bankr.  Reg. 
368,  and  other  cases  cited  infra,  this  note. 

Texas.  —  Under  an  early  law  which  obtained 
in  Texas  exception  was  made  as  to  debts  for 
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Effect  of  Word  "  Thereon  »  in  statute.  —  Under  statutes  which  prevent  the  home- 
stc.nl  from  being  claimed  as  against  labor  done  or  materials  furnished  in  the 
erection  of  improvements,  etc.,  "  thereon/'  it  may  be  claimed  as  against  such 
obligations  incurred  for  the  improvement  of  the  premises  before  they  have 
been  impressed  with  the  homestead  character.1 

Fixtures  as  Improvements.  —  Obligations  incurred  for  personal  property  pur- 
chased for  the  improvement  of  the  homestead,  and  which  has  become  a  part 


labor  and  materials  expended  thereon.  Under 
this  provision  it  was  held  that  a  lien  must 
have  been  obtained  under  the  mechanics'  and 
laborers'  lien  law  to  bring  the  debt  within  the 
exception.  Merchant  v.  Perez,  II  Tex.  20; 
Campbell  v.  Fields,  35  Tex.  751;  Pope  v.  Gra- 
ham, 44  Tex.  196;  Tinsley  v.  Boykin,  46 
Tex.  593;  Gaylord  v.  Loughridge,  50  Tex.  573; 
Miner?'.  Moore,  53  Tex.  224;  Reese  v.  Corlew, 
60  Tex.  70. 

The  existing  law  also  excepts  such  debts, 
but  the  work  and  material  must  have  been 
contracted  for  in  writing,  and  the  consent  of 
the  wife,  if  there  be  one,  must  have  been 
given  in  the  same  manner  as  is  by  law  re- 
quired in  making  a  sale  and  conveyance  of 
the  homestead.  Under  this  provision,  if  the 
debt  is  thus  contracted  the  contract  itself  con- 
stitutes alien,  or  it  may  be  recorded  as  a  deed 
is  recorded,  or  otherwise  secured  by  a  mechan- 
ics' or  laborers'  lien  or  by  a  mortgage,  trust 
deed,  or  the  like,  and  enforced  in  the  manner 
in  which  other  liens  of  the  kind  obtained  are 
enforced.  Lignoski  v.  Crooker,  86  Tex.  324; 
Lippencott  v.  York,  86  Tex.  276;  Bosley  v. 
Pease,  86  Tex.  292;  Fullenwider v.  Longmoor, 
73  Tex.  480;  Cameron  v.  Marshall,  65  Tex.  7; 
Taylor  v.  Huck,  65  Tex.  238;  Huff  v.  Clark, 
59  Tex.  347;  Miner  v.  Moore,  53  Tex.  224; 
Muscogee  First  Nat.  Bank  v.  Campbell,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  845;  Ellerman 
v.  Wurz,  (Tex.  1890)  14  S.  W.  Rep.  333;  Blevins 
v.  Cameron,  2  Tex.  Unrep.  Cas.  461;  Kalama- 
zoo Nat.  Bank  v.  Johnson,  5  Tex.  Civ.  App. 
535;  Ricker  v.  Schadt,  5  Tex.  Civ.  App.  460; 
Crooker  v.  Grant,  5  Tex.  Civ.  App.  182; 
Banks  v.  House,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  1022;  Heatherly  v.  Little,  (Tex.  Civ. 
App.  1897)  41  S.  W.  Rep.  79;  Pioneer  Sav., 
etc.,  Co.  v.  Paschall,  12  Tex.  Civ.  App.  613; 
Lone  Star  Brewing  Co.  v.  Felder,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  524. 

The  labor  must  have  been  done  or  the 
materials  furnished  in  pursuance  of  the  con- 
tract and  not  prior  thereto,  or  the  debt  is  not 
one  falling  within  the  exception.  Lignoski  v. 
Crooker,  86  Tex.  324;  Taylors.  Huck,  65  Tex. 
238,  citing  Reese  v.  Corlew,  60  Tex.  71;  Lyon 
v.  Ozee,  66  Tex.  95;  Kainer  v.  Blank,  6  Tex. 
Civ.  App.  1;  Pioneer  Bldg.,  etc.,  Co.  c.  Ever- 
heart,  18  Tex.  Civ.  App.  192;  Walker  v. 
House,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
82.  Thus  a  mortgage,  though  executed  in  ac- 
cordance with  the  requirements  of  the  pro- 
vision, will  not  be  superior  to  the  homestead 
right  if  executed  after  the  work  has  been  done 
or  the  materials  furnished,  unless  there  was 
a  legally  executed  prior  contract.  Dakota 
Bldg.,  etc.,  Assoc.  v.  Eogan,  66  Fed.  Rep. 
827. 

judgments,  Attachment  Liens,  and  the  Like.  — 
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The  debts  may  be  sued  upon  and  liens  ob- 
tained by  attachment  or  general  judgment, 
and  enforced  as  ordinary  debts  are  enforced 
against  properly  in  which  no  homestead  right 
had  ever  been  perfected.  Hurd  v.  Hixon,  27 
Kan.  722;  Tyler  v.  Johnson,  47  Kan.  410; 
Bagley  v.  Peffer,  (Minn.  1899)  78  N.  W.  Rep. 
]U3;  Nickerson  v.  Crawford,  74  Minn.  366. 

The  judgment  should  be  in  common  form, 
and  not  declaring  a  lien  on  the  specific  property. 
Boyd  v.  Ernst,  36  111.  App.  583.  And  a  pur- 
chaser of  the  homestead  is  bound  at  his  peril 
to  ascertain  whether  the  judgment  was  ob- 
tained for  such  a  debt,  even  in  states  where  it 
is  held  that  subsequent  judgments  do  not  be- 
come liens  upon  the  premises.  This  may  be 
shown  by  evidence  aliunde.  Hurd  v.  Hixon, 
27  Kan.  722. 

A  general  indebtedness  cannot  be  united 
and  commingled  with  claims  which  might 
otherwise  be  enforced,  so  that  the  judgment 
will  become  a  lien  upon  the  land  for  the 
whole.  "  To  allow  this  would  be  practically 
a  fraudulent  evasion  of  the  protective  features 
of  the  constitution."  Lewton  v.  Hower,  18 
Fla.  872. 

mechanics'  Liens.  —  A  debt  "contracted  for 
improvements  made  thereon  "  may  be  en- 
forced against  the  homestead  although  the 
creditor  may  have  lost  his  mechanics'  lien. 
Miller  v.  Brown,  11  Lea  (Tenn.)  155. 

In  case  a  mechanics'  lien  is  perfected  under 
such  provisions  it  is  sufficiently  done  in  the 
manner  required  by  the  general  lien  laws  of 
the  state,  the  joint  consent  of  the  husband  and 
the  wife  not  being  necessary  as  it  would  be  in 
attaching  liens  for  debts  not  excepted.  U.  S. 
Investment  Co.  v.  Phelps,  etc.,  Windmill  Co., 
54  Kan.  144. 

Judgment  for  Labor  Performed.  —  A  claim 
allowed  against  a  decedent's  estate  for  labor 
is  a  "  judgment  for  labor  performed,"  within 
a  provision  which  excepts  such  judgments 
from  the  operation  of  the  homestead  law. 
Mitchener  v.  Robins,  73  Miss.  383. 

1.  Labor,  etc.,  in  Erection  of  Improvements 
"Thereon."  —  Stokes  v.  Hatcher,  60  Ga.  617; 
Connally  v.  Hard  wick,  61  Ga.  501;  Cahn  v. 
Wright,  66  Ga.  119;  Wilder  v.  Frederick,  67 
Ga.  669,  wherein  it  was  said:  "The  word 
'  thereon  '  in  connection  with  '  labor  '  refers 
not  to  the  soil  or  property  out  of  which  the 
homestead  is  afterwards  carved,  but  to  the 
land  after  it  is  made  homestead." 

Labor  in  Cultivating  Crops,  Etc.  —  The  home- 
stead is  subject  in  Georgia  to  a  debt  for  labor 
done  thereon  in  the  cultivation  of  the  crops 
and  other  farm  work  after  the  homestead  has 
been  set  apart,  as  well  as  in  erecting  buildings 
and  other  improvements  of  a  substantial 
nature.    Dicken  v.  Thrasher,  58  Ga.  360. 
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of  it  by  being  attached  thereto,  are  debts  which  may  be  enforced  against  the 
premises. 1 

Money  Borrowed  to  Pay  for  Labor  and  Material.  —  It  is  held   in   some  cases  that  a 

debt  incurred  for  money  borrowed  for  the  express  purpose  of  settling  obliga- 
tions for  labor  and  material,  and  actually  used  for  that  purpose,  is  entitled  to 
the  benefit  of  the  exception.2    Other  decisions  hold  the  contrary  doctrine.3 

Transfer  of  Obligation  or  Lien.  —  Obligations  and  liens  coming  within  the  terms 
of  the  exception  may  be  transferred  in  the  same  manner  as  other  obligations 
or  liens  of  like  character,  without  losing  their  superiority  over  the  exemption.4 

(4)  Taxes  and  Local  Assessments  —  In  General.  —  Under  many  homestead 
laws  debts  due  for  taxes  are  expressly  excepted  from  the  exemption.  Where 
the  exception  is  general  it  usually  applies  to  all  such  debts,  whether  for  taxes 
assessed  against  the  homestead  or  other  property  of  a  debtor,  or  where  the 
exemption  is  claimed  by  tax  collectors  or  sureties  on  their  bonds.8 

Taxes  Bue  "  Thereon."  —  It  is  otherwise  of  a  provision  that  the  homestead  shall 
be  liable  for  taxes  due  "  thereon."  6 


1.  Fixtures  as  Improvements.  —  All  v.  Good- 
son,  33  S.  Car.  229. 

Where  the  obligation  is  merely  conditional, 
reserving  in  the  vendor  the  right  to  retake  pos- 
session at  any  time  before  payment  has  been 
made,  such  property  remains  personalty,  and 
the  debt  cannot  be  enforced  against  the  home- 
stead. Marshall  v.  Bacheldor,  47  Kan.  442. 
See  also  Texas  cases  which  have  held  that 
where  a  mortgage  on  property  sold  has  been 
taken  to  secure  the  purchase  money  or  obli- 
gation after  it  had  become  attached  as  a  fixture 
to  the  premises,  the  only  remedy  existing  in 
the  vendor  is  to  enforce  the  lien  which  he  has 
thus  obtained.  Low  v.  Tandy,  70  Tex.  745; 
McNeil  v.  Moore,  7  Tex.  Civ.  App.  536. 

2.  Bebtfor  Loan  of  Money  Within  Exception.  — 
Beckenheuser  v.  Ferrell,  (Kan.  App.  1898)  55 
Pac.  Rep.  499;  Commercial,  etc..  Bank  v.  Cor- 
bett,  5  Sawy.  (U.  S.)  172,  543,  6  Fed.  Cas. 
Nos.  3,057,  3.058;  Pioneer  Bldg.,  etc.,  Assoc. 
v.  Everheart,  18  Tex.  Civ.  App.  [92.  But  see 
contra,  Ellerman  v.  VVurz,  (Tex.  1890)  14  S.  W. 
Rep.  333:  International  Bldg.,  etc.,  Assoc.  v. 
Fortassain,  (Tex.  Civ.  App.  1892)  23  S.  W. 
Rep.  496. 

It  is  not  required  that  the  person  with  whom 
the  contract  is  made  for  such  work  or  material 
shall  be  the  very  person  who  does  the  work  or 
who  owns  the  material.  Muscogee  First  Nat. 
Bank  v.  Campbell,  (Tex.  Civ.  App.  1898)  46  S. 
W.  Rep.  845;  Heady  v.  Bexar  Bldg.,  etc., 
Assoc.,  (Tex.  Civ.  App.  1894)  26  S.  VV.  Rep. 
468;  Pioneer  Sav.,  etc.,  Co.  v.  Edwards,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  193;  Walters  v. 
Tex.  Bldg.,  etc..  Assoc.,  (Tex.  Civ.  App.  1894) 
29  S.  W.  Rep.  51. 

Contracts  for  Improvements  Supplemental  to 
Land  Contracts.  —  Where  a  vendor  agreed,  by  a 
contract  supplemental  to  the  land  contract 
given  by  him,  to  advance  to  the  vendee 
money  to  erect  improvements,  it  was  held  that 
such  money,  being  advanced  for  the  purpose 
of  establishing  a  homestead,  was  superior 
to  the  exemption.  Converse  v.  Barnard,  114 
Mich.  622,  citing  Fournier  v.  Chisholm,  45 
Mich.  417. 

3.  Bebt  for  Loan  of  Money  Not  Within  Excep- 
tion. —  Lcwton  v.  Mower,  18  Fla.  872;  Parrotl 
v.  Kumpf,  102  III.  423;  citing  Eystcr  v.  Hath* 
eway,  50  III.  521,  99  Am.  Dec.  537.    Sec  also 


supra,  this  section,  Obligations  for  Purchase 
Money. 

Materials  Furnished  for  Another  Purpose,  but  in 
Fact  Used  in  Improving  Homestead.  —  In  Boyd  v. 
Ernst,  36  111.  App.  583,  it  was  said  to  be 
"  matter  of  serious  doubt  "  whether,  where 
materials  have  been  furnished  for  entirely  an- 
other purpose  than  for  improving  the  home- 
stead, but  have  been  actually  used  for  that 
purpose,  the  debtor  obligation  is  one  incurred 
for  the  improvement  of  the  homestead  within 
such  provision. 

Georgia.  —  Under  Const.  Ga.  1868  a  home- 
stead might  be  subjected  to  the  payment  of 
debts  incurred  for  money  borrowed  and  ex- 
pended in  improving  it,  but  this  provision  was 
omitted  in  the  Constitution  of  1S77,  and  such 
debts  are  now  held  to  be  subject  to  the  exemp- 
tion.   McWilliams  v.  Bones,  84  Ga.  203. 

Law  Excepting  Mechanics'  Liens. —  Under  a 
provision  which  excepts  merely  mechanics' 
liens,  an  obligation  for  money  borrowed  to 
settle  an  indebtedness  which  might  have  re- 
sulted in  such  a  lien  is  not  a  debt  which  can 
be  enforced  against  the  homestead.  Chopin 
v.  Runte,  75  Wis.  361. 

4.  Transfer  of  Obligation  or  Lien.  —  Nickerson 
v.  Crawford,  74  Minn.  366,  citing  Langevin  v. 
Bloom,  69  Minn.  22;  Reese  v.  Corlew,  60  Tex. 
70;  Luzcnbcrg  v.  Bexar  Bldg.,  etc..  Assoc.,  9 
Tex.  Civ.  App.  261 ;  Muscogee  First  Nat.  Bank 
v.  Campbell,  (Tex.  Civ.  App.  1S9S)  46  S.  W. 
Rep.  845. 

5.  Bobts  Bue  for  Taxes.  —  Lamar  v.  Sheppard, 
80  Ga.  25;  McWatty  v.  Jefferson  County,  76 
Ga.  352;  Cahn  7'.  Wright.  66  Ga.  119. 

6.  Taxes  Bue  "  Thereon."  —  Where  the  excep- 
tion subjects  the  homestead    for  taxes  due 

'  thereon,"  the  exemption  can  be  claimed  as 
against  all  debts  for  taxes  other  than  those  for 
taxes  assessed  against  it.  Penn  v.  Clemans, 
19  Iowa  372;  Wright  v.  Straub,  64  Tex.  64; 
Lufkin  v.  Galveston,  58  Tex.  549,  overruled  on 
other  grounds  in  I  liggins  v.  Bordages,  88  Tex. 
458;  Hayes  v.  Taylor,  17  Tex.  Civ.  App.  449. 
See  also  Stanley  v.  Hubbard,  27  W.  Va.  740. 

Exompt  from  Sale  for  Nonpayment  of  Taxes  or 
Assessments  Illinois.  —  The  provision  con- 
tained in  the  Illinois  homestead  law  which  de- 
clares the  homestead  not  exempt  from  sale  for 
nonpayment  of  taxes  or  assessments  is  appll- 
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Local  Assessments.  —  It  has  been  held  that  local  assessments  are  not  taxes 
within  provisions  in  homestead  laws  which  prevent  the  claim  of  an  exemption 
as  against  taxes.1 

(5)  Misccllaneotts  Exceptions.  —  Exceptions  of  less  importance  than  those 
above  considered,  contained  in  some  of  the  statutes,  will  be  found  treated  in 
the  notes.* 

4.  Time  of  Contracting  Liability — -Pre-existing  Debts,  —  The  date  of  the  execu- 
tion of  the  contract,  and  not  that  of  the  breach  of  it,  governs  in  respect  to  the 
priority  of  the  creditor's  claim  over  that  of  the  homestead.3 


cable  only  to  proceedings  in  rem  for  delinquent 
taxes,  under  the  general  provisions  regulating 
the  revenue.  Douthett  v.  Winter,  108  111.  330; 
People  v.  Winter,  116  111.  215;  DouLhett  v. 
Kettle,  104  111.  356;  Crawford  v.  Richeson,  101 
111.  351;  Hume  v.  Gossett,  43  111.  297. 

In  Douthett  v.  Winter,  108  111.  330,  it  was 
said:  "A  'tax  sale,'  or,  what  is  the  same 
thing,  a  '  sale  for  the  nonpayment  of  taxes,' 
has  a  distinct  and  well-defined  meaning.  It 
means  a  sale  made  in  a  proceeding  in  rem, 
and  was  so  generally  understood  when  the 
homestead  law  was  enacted." 

Under  this  provision,  it  being  also  held  in 
Illinois  that  no  lien  created  by  operation  of 
law  subsequent  to  the  perfection  of  the  home- 
stead right  will  attach  to  the  premises,  the 
statutory  lien  of  a  tax  collector's  bond  which 
was  thus  executed  as  to  time  cannot  be  en- 
forced against  his  homestead.  Hume  v. 
Gossett,  43  111.  297;  Crawford  v.  Richeson,  101 
111.  351. 

1.  Local  Assessments  Not  Taxes.  —  Higgins  v. 
Bordages,  88  Tex.  458,  reversing  I  Tex.  Civ. 
App.  43,  overriding  Lufkin  v.  Galveston,  58 
Tex.  549,  and  quoting  from  Taylor  v.  Boyd,  63 
Tex.  533,  wherein  it  was  said:  "  The  words 
'  tax,'  '  taxes,'  and  '  taxation,'  as  used  in  the 
constitution,  without  some  qualifying  word 
in  reference  to  property,  evidently  mean  an 
ad  valorem  tax,  taxes,  or  taxation."  Compare 
Allen  v.  Nevin,  (Ky.  1897)  38  S.  W.  Rep.  888, 
(Ky.  1894)  26  S.  W.  Rep.  180;  Perine  v.  For- 
bush,  97  Cal.  305,  in  which  cases  local  assess- 
ments were  enforced  against  the  homestead 
under  laws  containing  no  exception  whatever 
of  debts  due  for  taxes  or  assessments. 

2.  Georgia. — -Judgments,  executions,  or  de- 
crees for  debts  incurred  in  the  removal  of  in- 
cumbrances on  the  homestead  are  excepted 
from  the  operation  of  the  Georgia  law.  In- 
cluded in  its  application  are  debts  for  money 
borrowed  to  pay  off  mortgage  01  judgment 
liens  superior  to  the  homestead  right,  debts 
antedating  the  passage  of  the  homestead  law, 
and  the  like.  McWilliams  v.  Bones,  84  Ga. 
203;  White  v.  Wheelan,  71  Ga.  533;  Cahn  v. 
Wright,  66  Ga.  119;  Hawks  v.  Hawks,  46  Ga. 
204;  Kelly  v.  Stephens,  39  Ga.  466;  Chambliss 
v.  Phelps,  3q  Ga.  386;  Green  v.  Jones,  39  Ga. 
521. 

In  Collier  v.  Simpson,  74  Ga.  697,  the  court 
held  that  a  mortgage  to  secure  an  attorney's 
fee  was  not  a  debt  which  would  subject  the 
homestead,  even  if  the  services  were  rendered 
in  a  case  involving  the  removal  of  an  incum- 
brance on  the  land.  But  see  Strohecker  v. 
Irvine,  76  Ga.  639,  2  Am.  St.  Rep.  62.  The 
apparent  conflict  between  these  two  cases  is 
noted  in  Haygood  v.  Dannenberg  Co.,  102  Ga. 


24,  but  it  was  held  unnecessary,  in  settling 
the  issues  before  the  court,  to  reconcile  them. 

Underan  early  Georgia  law  not  now  in  force, 
the  homestead  was  not  exempt  as  against 
debts  owing  for  "  stock,  provisions  and  other 
articles  used  in  making  the  crop,  necessaries 
for  the  family,  medical  services,  and  tuition 
for  education."    Huff?-'.  Bournell,  48  Ga.  338. 

Provision  Excepting  Debt  Due  for  Rent.  —  Un- 
der a  provision  contained  in  the  Virginia 
homestead  law  giving  to  a  landlord  having  a 
claim  for  rent  a  lien  on  the  premises  superior 
to  the  tenant's  right  of  homestead  therein,  an 
office  judgment  by  confession  for  rent  due  is  a 
waiver  of  the  lien,  and  renders  the  judgment 
inferior  to  the  right  of  homestead.  In  re 
Lumpkin,  2  Hughes  (U.  S.)  175,  15  Fed.  Cas. 
No.  8,606. 

Fiduciary  Debts.  —  Provisions  in  some  of  the 
laws  exempt  debts  due  from  persons  who  have 
failed  to  account  for  funds  held  by  them  in  a 
fiduciary  capacity.  Gilbert  v.  Neely,  35  Ark. 
24;  Sanders  v.  Sanders,  56  Ark.  5S5;  Bride- 
well v.  Halliday,  37  La.  Ann.  410;  Com.  v. 
Ford,  29  Gratt.  (Va.)  683. 

Debt  Incurred  for  Property  Obtained  under  False 
Pretenses.  —  The  constitution  of  South  Dakota. 
art.  21,  §  4,  which  exempts  homestead  property 
from  forced  sale,  did  not  repeal  or  supersede 
Comp.  Laws  Dak.  (1887),  §  5139,  excepting 
from  such  exemption  a  debt  incurred  for 
property  obtained  under  false'  pretenses. 
Sundback  v.  Griffith,  7  S.  Dak.  109. 

3.  Date  of  Execution  of  Contract  Governs  — 
United  States.  —  In  re  Hook,  2  Dill.  (U.  S.)  92, 
12  Fed.  Cas.  No.  6,671. 

Alabama.  —  Keel  v.  Larkin,  72  Ala.  493. 
Georgia.  —  Dunagan  v.  Webster,  93  Ga.  540; 
Willis  v.  Thornton,  73  Ga.  128;  Douglass  v. 
Boylston,  69  Ga.  186;  Hunnicutt  v.  Summey, 
63  Ga.  586;  Hunt  v.  Juhan,  63  Ga.  162;  Drink- 
water  v.  Moreman,  61  Ga.  395;  Van  Dyke  v. 
Kilgo,  54  Ga.  551. 

Massachusetts.  —  Rice  v.  Southgate,  16  Gray 
(Mass.)  142. 

Missouri.  —  Berry  v.  Ewing,  91  Mo.  395. 
North  Carolina.  —  Leach  v.  Jones,  86  N.  Car. 
404,  citing  Earle  v.  Hardie,  80  N.  Car.  177. 

South  Carolina.  —  De  La  Howe  v.  Harper,  5 
S.  Car.  472,  cited  in  Adams  v.  Agnew,  15  S. 
Car.  36. 

Tennessee.  —  Gross  v.  Washington,  (Tenn. 
Ch.  1896)  38  S.  W.  Rep.  442;  Douglass  v. 
Gregg,  7  Baxt.  (Tenn.)  384. 

Texas.  —  Grayson  v.  Taylor,  14  Tex.  672. 
Illustrations,  —  The  liability  of  an  executor, 
administrator,  or  guardian  dates  from  the  time 
when  he  qualifies,  or  from  the  date  of  his 
bond,  if  he  gives  one,  and  not  from  the  time 
when  a  breach  of  duty  takes  place.  In  re 
634  Volume  XV. 


Liabilities  as  Against  Which 


HOMESTEAD. 


Homestead  May  Be  Claimed. 


Renewal  of  Debts  —  Adjustment  of  Equities.  —  When  the  obligation  IS  superior  to 

the  homestead  right,  whether  it  is  a  contract  antedating  the  enactment  of  the 
homestead  law  or  one  falling  within  the  exceptions  made  by  it,  the  debt  may 
be  renewed  by  the  debtor,  acting  in  good  faith,  secured  by  lien  upon  the 
premises,  or  the  equities  may  be  otherwise  adjusted,  as  if  no  homestead  right 
therein  existed  ;  and  the  obligation,  unless  extinguished  by  such  changes,  is 
entitled  to  its  excepted  character  or  original  date,  in  determining  its  priority.1 


Hook,  2  Dill.  (U.  S.)  92,  12  Fed.  Cas.  No. 
6.671;  Dunagan  v.  Webster,  93  Ga.  540;  Willis 
v.  Thornton,  73  Ga.  12S;  Hunt  v.  Julian,  63 
Ga.  162;  Berry  v.  Ewing,  91  Mo.  395;  Leach 
v.  Jones,  86  N.  Car.  404,  citing  Earle  v.  Hardie, 
80  N.  Car.  177;  De  La  Howe  v.  Harper,  5 
S.  Car.  472,  cited  in  Adams  v.  Agnew,  15  S. 
Car.  36. 

The  liability  of  a  surety  begins  at  the  time 
of  the  execution  of  his  contract,  and  not  at  the 
time  when  he  pays  the  debt.  Keel  v.  Larkin, 
72  Ala.  493;  Gross  v.  Washington,  (Tenn.  Ch. 

1896)  38  S.  W.  Rep.  442;  Rice  v.  Southgate,  16 
Gray  (Mass.)  142. 

An  attorney's  liability  dates  from  the  time 
when  he  takes  a  note  for  the  obligation,  and 
not  from  the  time  when  the  collection  is  made. 
Douglass  v.  Boylston,  69  Ga.  186,  Crawford, 
J.,  doubling. 

'  Indebtedness  between  partners  arising  from 
the  partnership  business  will  date  from  the 
lime  when  the  partnership  was  formed,  and 
not  from  the  time  when  an  accounting  is  had. 
Hunnicutt  v.  Summey,  63  Ga.  586;  Van  Dyke 
v.  Kilgo,  54  Ga.  551. 

In  the  case  of  a  warranty  contained  in  a 
deed  of  real  estate,  or  a  contract  for  the  sale  of 
personalty,  the  date  of  the  deed  or  contract 
governs,  and  not  the  time  when  the  breach  of 
warranty  took  place.  Corr  v.  Shackelford,  68 
Ala.  241;  Drink  water  v.  Moreman,  61  Ga.  395; 
Douglass  v.  Gregg,  7  Baxt.  (Tenn.)  384. 

Debts  Contracted  or  Causes  of  Action  Accruing 
Prior  to  Purchase  of  Homestead.  —  The  same  rule 
obtains  with  respect  to  contracts  considered 
with  relation  to  a  provision  in  homestead  laws 
that  the  exemption  may  not  be  claimed  as 
against  debts  contracted  prior  to  the  purchase 
of  the  homestead.  Rice  v.  Southgate,  16  Gray 
(Mass.)  142. 

Under  a  provision  of  this  character  con- 
tained in  the  Missouri  homestead  law  which 
reads,  instead  of  "  debts  contracted,"  "  all 
causes  of  action  existing,"  no  cause  of  action 
accrues  in  favor  of  a  succeeding  covenantee  by 
mesne  conveyances  until  the  breach  of  the 
covenant.    Loring  v.  Groomcr,  142  Mo.  1. 

Void  Contract.  —  Where  a  contract  entered 
into  is  void,  as  where  it  is  executed  by  a  mar- 
ried woman,  if(a  judgment  thereon  is  after- 
wards obtained  against  her  the  liability,  if  it 
can  be  enforced  at  all,  will  date  from  the  ren- 
dition of  the  judgment.    Baker  v.  I  lines,  (Ky. 

1897)  43  S.  W.  Rep.  452. 

Explaining  Contract  Debt.  The  fact  that  a 
contract  is  of  date  prior  to  the  enactment  of 
the  homestead  law  will  not  estop  a  debtor 
against  whom  judgment  thereon  has  been 
obtained  from  claiming  the  exemption  upon 
the  ground  that  it  was  antedated,  and  was,  as 
a  matter  of  fact,  executed  subsequent  to  the 
time  when  the  homestead  right  accrued. 
Ingraham  v.  Dyer,  125  Mo.  491. 
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Bond  to  Satisfy  Judgment.  —  A  forthcoming 
bond  entered  into  in  satisfaction  of  the  judg- 
ment rendered  upon  a  contract  executed  prior 
to  the  passage  of  a  homestead  law  is  not  a  new 
contract,  but  is  mere  process  to  enforce  the 
original  judgment,  and  no  exemption  will  be 
allowed  as  against  it.  Smiih  v.  Brown,  28 
Miss.  810. 

1.  Pre-existing  Contracts  or  Liens. —  Keel  v. 
Larkin,  72  Ala.  493;  Wofford  v.  Gaines,  53  Ga. 
485,  wherein  it  was  said:  "  The  renewal  is 
simply  a  contract  fixing  a  new  day  as  to  the 
same  matter  and  with  no  new  or  different  con- 
sideration; "  Kibbey  v.  Jones,  7  Bush  (Ky.) 
244;  Marsh  v.  Alford,  5  Bush  (Ky.)  394;  Pryor 
v.  Smith,  4  Bush  (Ky.)  382;  Miller  v.  Clem- 
mons,  6  Ky.  L.  Rep.  296;  Burns  v.  Thayer, 
101  Mass.  426;  Wood  v.  Lord,  51  N.  H.  448; 
Ladd  v.  Dudley,  45  N.  H.61;  Strachn  v.  Foss. 
42  N.  H.  43;  Weaver's  Estate,  25  Pa.  St.  434; 
Woodlie  v.  Towles,  9  Baxt.  (Tenn.)  592,  cited 
in  Bentley  v.  Jordan,  3  Lea  (Tenn.)  353;  Rob- 
inson s\  Leach,  67  Vt.  128,  48  Am.  St.  Rep. 
807. 

Obligations  for  Purchase  Money  —  California. 
—  Van  Sandt  v.  Alvis,  109  Cal.  165,  50  Am.  St. 
Rep.  25;  Mcllendry  v.  Reilly,  13  Cal.  75;  Carr 
v.  Caldwell,  10  Cal.  380,  70  Am.  Dec.  740; 
Dillon  v.  Byrne,  5  Cal.  455. 

Georgia.  —  McElmurray  v.  Blue,  91  Ga.  509; 
Wofford  v.  Gaines,  53  Ga.  485;  Hawks  v. 
Hawks,  46  Ga.  204. 

Illinois.  —  Williams  -'.  Jones,  100  111.  362; 
Magee  v.  Magee,  51  111.  500,  99  Am.  Dec.  571; 
Austin  v.  Underwood,  37  III.  43S,  S7  Am.  Dec. 
254;  Kimble  v.  Esworthy,  6  111.  App.  517. 

Kentucky.  —  Bradley  v.  Curtis,  79  Ky.  327,  2 
Ky.  L.  Rep.  329;  Murray  v.  Davis,  (Ky.  1S87) 
5  S.  W.  Rep.  569;  Miller  v.  Jones,  6  Ky.  L. 
Rep.  364;  Riley  v.  Filmore,  4  Ky.  L.  Rep.  347. 

Massachusetts.  —  Stevens  v.  Stevens,  10 
Allen  (Mass.)  146,  87  Am.  Dec.  630. 

Tennessee.  —  Bentley  v.  Jordan,  3  Lea 
(Tenn.)  353,  citing  Woodlie  v.  Towles,  9  Baxt. 
(Tenn.)  592. 

Texas.  —  Roy  v.  Clarke,  75  Tex.  28;  Brooks 
7'.  Young,  60  Tex.  32;  Morris  v.  Geisecke,  60 
Tex.  633;  Hicks  v.  Morris,  57  Tex.  664;  De 
Bruhl  v.  Maas,  54  Tex.  464;  Baker  v.  Collins, 
4  Tex.  Civ.  App.  520;  McCarty  v.  Bracken- 
ridge,  1  Tex.  Civ.  App.  176;  Clements  v.  Neal, 
1  Tex.  Unrcp.  Cas.  41;  Dickson  v.  Allen,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  661;  Clitus  v. 
Langford,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
325. 

Obligations  for  Labor  and  Material. —  Hurd  v. 
Hixon,  27  Kan.  722;  Keeny  v.  Burke,  13  Ky. 
L.  Rep.  464;  Thacker  v.  Booth,  9  Ky.  L.  Rep. 
745;  Nickcrson  v.  Crawford,  74  Minn.  366; 
Weymouth  v.  Sanborn,  43  N.  H.  171,  80  Am. 
Dec.  144;  I.ippencott  V.  York,  86  Tex.  276; 
Watkins  v.  Sproull,  8  Tex.  Civ.  App.  427; 
Heatherly  v.  Little,  (Tex.  Civ.  App.  1*97)  40 
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Judgment  Costs.  —  The  homestead  is  liable  for  costs  accruing  in  an  action 
upon  a  pre-existing  indebtedness,  as  well  as  for  the  principal  debt,  although 
the  judgment  was  rendered  subsequent  to  the  passage  of  the  law.1 

5.  Waiver  and  Estoppel  of  Creditor's  Rights  —  Burden  of  Proof.  —  That  the 
premises  have  been  impressed  with  the  homestead  character,  whether  by 
decree  of  court,  occupancy,  or  whatever  may  be  necessary,  under  the  laws  of 
the  particular  jurisdictions,  will  not  generally  preclude  a  creditor  from  pro- 
ceeding against  them  on  a  pre-existing  or  other  excepted  indebtedness;2  but 
it  has  been  held  that  if  such  creditor  puts  his  right  in  issue  and  contests  the 


S.  VV.  Rep.  445;  McNeil  v.  Moore,  7  Tex.  Civ. 
App.  536,  citing  llarkey  v.  Cain,  69  Tex.  146. 

Debts  Contracted  Before  Purchase  of  Homestead. 
—  Higley  s.  Millard,  45  Iowa  586;  Matter  of 
Gardner,  103  Iowa  738;  Travis  v.  Davis,  (Ky. 
1891)  15  S.  W.  Rep.  525;  Colvin  v.  Stinnett,  5 
Ky.  L.  Rep.  175. 

The  fact  that  items  of  credit  in  an  account 
current  are  of  a  date  later  than  that  of  the  ac- 
quisition of  the  homestead  does  not  remove 
the  debt  from  the  "  before  purchase  "  class. 
Thurston  v.  Maddocks,  6  Allen  (Mass.) 
427. 

Liens  Antedating  Time  when  Exemption  Is  Per- 
fected.—  Wheatley  v.  Griffin,  60  Tex.  209; 
Morris  v.  Geisecke,  60  Tex.  633;  Gillum  v. 
Collier,  53  Tex.  592;  Clements  v.  Lacy,  51 
Tex.  150;  De  Bruhl  v.  Maas,  54  Tex.  464; 
White  v.  Shepperd,  16  Tex.  163;  Baker  v.  Col- 
lins, 4  Tex.  Civ.  App.  520. 

Obligation  of  Surety.  —  Where  a  note  is  given 
in  renewal  of  one  executed  before  the  passage 
of  the  homestead  law,  the  debt  is  a  subsequent 
one  as  to  a  surety  who  was  not  on  the  original 
note,  and  he  is  entitled  to  the  exemption  as 
against  it.    Ladd  v.  Dudley,  45  N.  H.  61. 

Extinguishment  of  Pre-existing  Obligation. —  If 
the  new  obligation  creates  a  new  liability  by 
reason  of  new  parties  or  otherwise,  and  in- 
volves full  payment  and  satisfaction  of  the 
original  debt,  the  date  of  the  new  obligation 
will  govern.  Keel  v.  Larkin,  72  Ala.  493; 
Kirkland  v.  Burton,  2  Ky.  L.  Rep.  319. 

In  Massachusetts  and  North.  Carolina,  con- 
trary to  the  general  rule,  a  negotiable  note 
given  for  a  prior  indebtedness  extinguishes 
the  old  debt  and  creates  a  new  one,  the  date 
of  which  will  govern.  Tucker  v.  Drake,  11 
Allen  (Mass.)  145;  Arnold  v.  Estis,  92  N.  Car. 
162;  Wilson  v.  Patton,  87  N.  Car.  318.  In 
Massachusetts,  however,  that  the  old  debt  is 
extinguished  is  merely  a  presumption  which 
may  be  overcome  by  evidence  showing  that 
by  treating  the  new  note  as  payment  the  cred- 
itor would  lose  the  advantage  of  some  security, 
and  did  not  intend  it  to  have  that  effect. 
Tucker  v.  Drake,  n  Allen  (Mass.)  145. 

Debts  Barred  by  Limitation.  —  It  is  held  in 
some  states  that  where  a  pre-existing  contract 
or  lien  which  had  priority  over  the  homestead 
exemption  has  become  barred  by  the  statute 
of  limitations,  a  new  promise  made  subse- 
quent to  the  passage  of  the  law  or  the  time 
when  the  premises  became  impressed  with  the 
homestead  character  is  not  merely  a  renewal 
of  the  obligation,  but  a  new  and  distinct  debt, 
having  no  superiority  over  the  homestead 
right.  Barber  v.  Babel,  36  Cal.  11,  cited  in 
Van  Sandt  v.  Alvis,  109  Cal.  165,  50  Am.  St. 
Rep.  25;  Fraley  v.  Kelly,  88  N.  Car.  227,  43 
Am.  Rep.  743;  Grayson  v.  Taylor,  14  Tex. 


672.  See  also  Gillum  v.  Collier,  53  Tex.  592. 
Contra,  Sloan  v.  Waugh,  18  Iowa  224;  Wood- 
lie  v.  Towles,  9  Baxt.  (Tenn.)  592. 

1.  Judgment  Costs. —  Knight  v.  Whitman,  6 
Bush  (Ky.)  53,  99  Am.  Dec.  652,  distinguishing 
Slater  v.  Sherman,  5  Bush  (Ky.)  206;  Mills  v. 
Spaulding,  50  Me.  57,  wherein  it  was  said  that 
execution  may  be  issued  on  such  judgment 
against  the  homestead  even  for  costs,  "which 
the  defendant,  by  neglecting  to  pay  what  was 
justly  due,  has  compelled  the  plaintiff  to  incur 
or  lose  his  debt;  "  Long  v.  Walker,  105  N. 
Car.  go.  Contra,  National  Bank  v.  Goodman, 
33  S.  Car.  601. 

2.  Effect  of  Allotment  on  Excepted  Obligations 
—  Alabama.  —  Peevey  v.  Cabaniss,  70  Ala.  253; 
Smith  v.  Cockrell,  66  Ala.  64. 

California.  —  Rix  v.  McHenry,  7  Cal.  89. 
Georgia.  —  Smith  v.  Smith,  101  Ga.  296; 
Newton  v.  Summey,  59  Ga.  397;  Thaxton  v. 
Roberts,  66  Ga.  704;  Broach  v.  Barfield,  57 
Ga.  601;  Clarke  v.  Trawick,  56  Ga.  359;  Van 
Dyke  v.  Kilgo,  54  Ga.  551;  Wofford  v.  Gaines, 
53  Ga.  485;  Grants.  Cosby,  51  Ga.  460;  Cham- 
bliss  v.  Jordan,  50  Ga.  81;  Patterson  v.  Wal- 
lace, 47  Ga.  452;  Baker  v.  Bower,  44  Ga.  14; 
Harris  v.  Colquit,  44  Ga.  663,  cited  in  Bush  v. 
Lester,  55  Ga.  579;  Chambliss  v.  Phelps,  39 
Ga.  386. 

South  Carolina.  —  Bull  v.  Rowe,  13  S.  Car. 
355;  Ryan  v.  Pettigrew,  7  S.  Car.  146;  Choice 
v.  Charles,  7  S.  Car.  171. 

Contra.  —  It  was  held  in  an  early  Texas  case 
that  the  decree  of  a  probate  court,  empowered 
by  statute  to  set  apart  the  decedent's  home- 
stead for  the  use  of  his  widow  or  family,  is  a 
valid  and  binding  adjudication  as  against  cred- 
itors having  liens  within  an  excepted  class. 
Harrison  v.  Oberthier,  40  Tex.  385.  But  the- 
effect  of  this  decision  was  nullified  by  Rev. 
Stat.  Tex.,  art.  2000  (Rev.  Stat.  i?95,  art. 
2053),  which  declares  that  "  No  property  upon 
which  liens  have  been  given  by  the  husband 
and  wife,  acknowledged  in  a  manner  legally 
binding  upon  the  wife  to  secure  creditors,  or 
upon  which  a  vendor's  lien  exists,  shall  be  set 
aside  to  the  widow  or  children  as  exempted 
property,  or  appropriated  \o  make  up  the 
allowances  made  in  lieu  of  exempted  property, 
until  the  debts  secured  by  such  liens  are  first 
discharged."  Fossett  v.  McMahan,  86  Tex. 
652. 

"  It  Has  Often  Been  Ruled  by  This  Court,  in 

Effect,"  said  the  Georgia  court,  "  that  in  the 
assignment  of  a  homestead  there  is  no  magic 
by  which  superior  liens  are  thrown  off.  or  de- 
ficient titles  are  made  perfect.  Those  whose 
claims  outrank  the  homestead  may  stay  out 
of  the  ordinary's  court,  and  nothing  there  done- 
will  be  in  their  way."  Newton  v.  Summey, 
59  Ga.  397. 
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allotment  of  the  homestead  in  a  legal  proceeding,  he  is  bound  by  the  decree 
rendered. 1 

Joinder  of  Claims  and  Causes.  —  An  excepted  indebtedness  cannot  be  enforced 
against  the  homestead  if  intermingled  with  other  claims  not  entitled  to 
priority,  unless  the  various  amounts  can  be  distinguished  and  separately 
adjudicated.  * 

Borden  of  Proof.  —  In  proceedings  in  which  it  is  sought  to  subject  to  the  pay- 
ment of  debts  premises  in  which  a  homestead  is  claimed,  it  is  only  necessary 
for  the  debtor  to  show  that  the  right  to  the  exemption  has  been  perfected, 
when  it  devolves  upon  the  creditor  to  bring  his  cause  of  action  within  the 
pre-existing  or  other  excepted  class.3 


1.  Decree  Allotting  Homestead  Adjudicates 
Right  of  Creditor  Where  He  Contests.  —  Smith  v. 
Smith,  101  Ga.  296,  the  court  saying:  "  No 
one  interested  in  the  property  adversely  to  the 
estate  of  the  deceased  is  compelled  to  go  into 
the  court  of  ordinary  and  interpose  an  objec- 
tion of  this  character;  but  if  they  do  they  are 
bound  by  the  adjudication  of  the  ordinary  on 
the  question ;  "  Newton  v.  Summey,  59  Ga. 
397;  Broach  v.  Barfield,  57  Ga.  601 ;  Van  Dyke 
v.  Kilgo,  54  Ga.  551;  YVofford  v.  Gaines,  53 
Ga.  485;  Patterson  v.  Wallace,  47  Ga.  452, 
wherein  it  is  held  to  be  the  better  practice  for 
such  creditors  not  to  contest  the  homestead, 
but  to  endeavor  to  subject  it  to  their  claims 
notwithstanding  the  judgment  setting  it  apart ; 
Harris  v.  Colquit,  44  Ga.  663,  cited  in  Bush  v. 
Lester,  55  Ga.  579;  Bates  v.  Scobee,  3  Ky.  L. 
Rep  758;  Barney  v.  Leeds,  51  N.  H.  253; 
Probate  Judge  v.  Simonds,  46  N.  H.  363;  Trim- 
mier  v.  Winsmith,  41  S.  Car.  109;  Chalmers 
v.  Turnipseed,  21  S.  Car.  136;  McKeown  v. 
Carroll.  5  S.  Car.  79.  See  also  Bull  v.  Rowe, 
13  S.  Car.  355. 

Contra.  —  In  Gheen  v.  Summey,  So  N.  Car. 
187,  it  was  held  that  as  to  a  debt  antedating 
the  homestead  law  a  contest  by  such  creditor 
of  a  homestead  allotment  made  by  the  ap- 
praisers authorized  by  the  act  was  not  binding 
upon  him,  the  law  being  void  as  to  that  class 
of  debts,  and  the  appraisers  therefore  having 
no  jurisdiction  as  to  them.  See  also  Bull  v. 
Rowe,  13  S.  Car.  355,  wherein  a  distinction 
was  drawn  between  an  estoppel,  which,  it  is 
held,  applies  to  constitutional  as  well  as  other 
rights  and  to  proceedings  absolutely  void  as 
well  as  those  merely  voidable,  and  proceed- 
ings had  under  a  void  act.  Bui  in  Chalmers 
v.  Turnipseed.  21  S.  Car.  126,  followed  in  Trim- 
mier  v.  Winsmith,  41  S.  Car.  109,  it  was  held 
that  the  homestead  being  allotted  by  consent, 
the  adjudication  was  valid  as  against  such  a 
debt  although  it  passed  under  a  mistake  of 
law  that  the  debtor  was  entitled  to  a  home- 
stead as  against  it,  and  under  a  belief  that  the 
court  harl  jurisdiction. 

Adverse  Possession. —  Properly  cannot  be 
claimed  against  a  debt  antedating  the  home- 
stead law  under  a  statute  giving  title  by  ad- 
verse possession  for  a  certain  number  of  years, 
where  in  order  to  have  been  in  possession  for 
the  requisite  length  of  time  a  homestead  allot- 
ment invalid  as  against  such  debt  has  to  be 
tacked  to  subsequent  possession.  Smith  v. 
Bzell,  51  Ga.  570. 

2.  Joinder  of  Claims  and  Causes.  —  Lewton  v. 
I  lower,  18  Fla.  872  ;  Silsbe  v.  Lucas,  -\U  III. 
463;   Flowers  v.  Miller,  13  Ky.  L    Uep.  250; 


Arnold  v.  Estis,  92  N.  Car.  162,  citing  Cable  v. 
Hardin,  67  N.  Car.  472;  Burnside  v.  Watkins, 
30  S.  Car.  459;  Bachman  v.  Crawford,  3 
Humph.  (Tenn.)  213,  39  Am.  Dec.  163. 

3.  Burden  of  Proof — Georgia.  —  Wilder  v. 
Frederick,  67  Ga.  669.  Compare  McWatty  v. 
Jefferson  County,  76  Ga.  352. 

Illinois. —  Bach  v.  May,  163  111.  547;  White 
v.  Clark.  36  III.  2S5;  Stevenson  v.  Marony,  29 
111.  532. 

Iowa.  —  Matter  of  Gardner,  103  Iowa  73S; 
Paine  v.  Means,  65  Iowa  547. 

Kentucky.  —  Morehead  v.  Morehead,  (Ky. 
1894)  25  S.  W.  Rep.  750,  16  Ky.  L.  Rep.  34; 
Flowers  v.  Miller,  13  Ky.  L.  Rep.  250;  Ed- 
mondson  v.  Green,  3  Ky.  L.  Rep.  538;  Krafit 
v.  Schmidt,  1  Ky.  L.  Rep.  419;  In  re  Duerson. 
13  Nat.  Bankr.  Reg.  183;  Eaton  v.  Price,  (Ky. 
1897)42  S.  W.  Rep.  341. 

Missouri. — Anthony  v.  Rice,  110  Mo.  223, 
overruling  Murphy  v.  De  France,  105  Mo.  53; 
Kelsay  v.  Frazier,  78  Mo.  112;  Rogers  v. 
Marsh,  73  Mo.  64. 

North  Carolina.  —  McMillan  v.  Williams,  109 
N.  Car.  252;  Toms  v.  Fite,  93  N.  Car.  274; 
Mebane  v.  Layton,  89  N.  Car.  396,  citing  Hill 
v.  Oxendine,  79  N.  Car.  331;  Durham  v.  Bos- 
tick,  72  N.  Car.  353. 

Tennessee.  —  Christian  v.  Clark,  10  Lea 
(Tenn.)  630;  Kennedy  v.  Stacey,  I  Baxt. 
(Tenn.)  220. 

Compare  Gillum  v.  Collier,  53  Tex.  592; 
Toole  v.  Dibrell,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  387. 

Rules  in  Chancery  and  at  Law  Contrasted.  — 
"  Where  the  debtor  has  shown  that  he  is  with- 
in the  provisions  of  the  enacting  clause  of  the 
first  section  [of  the  homestead  law]  he  is  prima 
facie  entitled  to  its  benefits.  And  it  must  be 
rebutted  by  the  creditor,  to  subject  the  prop- 
erty, under  the  provisions  of  the  second  sec- 
tion. Where  the  proceeding  is  in  chancery, 
however,  it  may  be  different,  as  the  practice 
allows  the  defendant  by  cross-bill  to  have  dis- 
covery of  the  complainant  to  prove  his  defense. 
This  was  the  rule  regulating  chancery  prac- 
tice, in  such  cases,  intimated  in  case  of  Kitch- 
ell  v.  Burgwin,  2r  III.  40."  Stevenson  v. 
Marony,  29  III.  532. 

Duty  of  8heriff  as  to  Levy  of  Execution.  — 
Where  the  shcrilf  has  knowledge  of  the  fact 
that  the  judgment  upon  which  execution  has 
been  issued  against  a  homestead  was  rendered 
upon  an  indebtedness  to  which  the  property 
may  be  subjected,  it  is  his  duty  to  sell  under 
the  execution,  notwithstanding  the  homestead 
has  been  allotted.  Smith  v.  Cockrcll,  66 
Ala.  64. 
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XI.  Waiver,  Forfeiture,  Abandonment,  and  Estoppel  —  1.  In  General.  — 

The  alienation  of  a  homestead  having  been  treated  in  another  section  of  this 
article,  this  section  will  treat  only  of  the  various  other  modes  in  which  the 
homestead  exemption  may  be  lost. 

2.  Waiver  —  Express  Waiver.  —  The  general  rule  is  that,  in  the  absence  of 
constitutional  or  statutory  prohibition,  a  debtor  may  sell  or  mortgage  his 
property  to  him  set  apart  as  a  homestead.1  And  while  there  is  authority  to 
the  effect  that  an  executory  contract  by  which  a  debtor  waives  a  homestead 
exemption  is  against  public  policy  and  void,2  there  is  also  respectable  authority 
to  the  effect  that  the  exemption  may  be  waived  by  an  express  contractual 
stipulation,  without  executing  a  formal  mortgage  or  trust  deed  upon  the 
property.3  But  to  constitute  an  effective  waiver  it  must  be  explicit.4  The 
homestead  exemption  cannot  be  waived  by  a  mere  parol  declaration.5 

Implied  Waiver  —  in  General.  —  It  is  quite  generally  held  that  there  may  be  an 
implied  waiver  of  the  homestead  exemption.6 

Failure  to  Assert  Right  —  in  General.  —  As  a  general  rule,  if  a  person  who  owns 
a  homestead  and  is  under  no  disability  to  assert  it  fails  to  do  so  at  the  time 
and  in  the  manner  provided  by  law,  in  any  action  or  proceeding  involving  the 
right,  he  will  be  deemed  to  have  waived  his  exemption.7 

Surrender  of  Possession  in  Accordance  with  a  Decree  of  Court  has  been  held  not  to  be  a 
waiver  of  a  right  of  homestead  in  the  premises  surrendered.8 

Failure  to  Assert  Homestead  At  or  Before  Judicial  Sale.  —  As  to  the  rights  of  the 
owner  of  a  homestead  which  has  been  levied  upon  and  sold  at  a  judicial  sale, 
when  he  has  not  interposed  his  claim  of  homestead  at  or  before  the  sale,  there 
is  a  direct  conflict  of  judicial  authority.  In  some  of  the  states  the  homestead 
exemption  is  deemed  to  be  waived  if  it  is  not  claimed  by  the  judgment  debtor 
at  the  time  and  in  the  manner  prescribed  by  law.9    But  in  other  states  it  is 


Where  the  judgment  was  rendered  subse- 
quent to  the  passage  of  the  homestead  law,  the 
date  of  its  rendition  contained  in  the  execution 
does  not  charge  the  sheriff  with  notice  that  the 
debt  antedated  the  law.  Wilson  v.  Brown,  58 
Ala.  62,  29  Am.  Rep.  727. 

1.  See  infra,  this  title,  Sales,  Conveyances, 
and  Incumbrances. 

2.  Maguire  v.  Kennedy,  91  Iowa  272.  See 
Rutt  v.  Howell,  50  Iowa  535;  Moxley  v. 
Ragan,  10  Bush  (Ky.)  158,  19  Am.  Rep.  61; 
Colvin  v.  Woodward,  40  La.  Ann.  627.  But 
see  Allen  v.  Carruth,  32  La.  Ann.  444;  Gilmer 
v.  O'Neal,  32  La.  Ann.  979;  Bunker  v.  Coons, 
(Utah,  1900)  60  Pac.  Rep.  549. 

3.  Prather  v.  Smith,  101  Ga.  283:  Davis  v. 
Taylor,  103  Ga.  366;  Williams  v.  Watkins,  92 
Va.  680;  Long  v.  Pence,  93  Va.  584;  In  re 
Solomon,  2  Hughes  (U.  S.)  164,  22  Fed.  Cas. 
No.  13,166;  In  re  McMurran,  2  Hughes  (U.  S.) 
207,  16  Fed.  Cas.  No.  8,904. 

4.  Rutt  v.  Howell,  50  Iowa  535. 
Release,  by  Wife,  of  Dower  Interest.  —  A  deed 

by  which  a  wife  releases  her  dower  interest 
does  not  waive  her  homestead  exemption. 
Kitchell  v.  Burgwin,  21  111.  40;  Hayden  v. 
Robinson,  83  Ky.  615. 

5.  Kingman  v.  Higgins,  100  111.  319;  Rogers 
v.  Day,  115  Mich.  664;  Liitlejohn  v.  Egerton, 
76  N.  Car.  468. 

6.  Implied  Waiver  of  Homestead.  —  Snider  z\ 
Martin,  55  Ark.  139;  Potter  v.  Northrup  Bank- 
ing Co.,  59  Kan.  455;  Brown  v.  Clinton,  (N. 
H.  1898)  41  All.  Rep.  286.  But  see  Roberts  v. 
Riggs,  84  Ky.  251. 

7.  Alabama.  —  Martin  v.  Lile,  63  Ala.  409; 
Sherry  t.  Brown,  66  Ala.  51;  Stanley  v.  Ehr- 


man,  83  Ala.  215;  Motley  v.  Jones,  98  Ala.  443. 
See  also  Mitchell  v.  Corbin,  91  Ala.  599; 
Schuer  v.  King,  100  Ala.  241;  Block  v.  George, 
83  Ala.  178. 

Arkansas.  —  Turner  v.  Vaughan,  33  Ark. 
454;  Irwin  v.  Taylor,  48  Ark.  224;  Chambers 
v.  Perry,  47  Ark.  400.  But  see  Bunch  v.  Keith, 
64  Ark.  654. 

California.  —  Matter  of  Reed,  23  Cal.  410. 
Illinois.  —  Wright  v.  Dunning,  46  111.  271, 
92  Am.  Dec.  257;  Maddox  v.  Epler,  48  111. 
App.  265. 

Indiana.  —  Graves  v.  Hinkle,  120  Ind.  159; 
Boesker  v.  Pickett,  81  Ind.  555. 

Iowa. — Collins  v.  Chantland,  48  Iowa  241; 
Hemenway  v.  Wood,  53  Iowa  21;  Larson  v. 
Reynolds,  13  Iowa  579,  81  Am.  Dec.  444. 

Kentucky.  —  Kirk  v.  Cassady,  (Ky.  1890)  12 
S.  W.  Rep.  1039;  Snapp  v.  Snapp,  87  Ky. 
554,  10  Ky.  L.  Rep.  598;  Hill  v.  Lancaster,  88 
Ky.  338. 

Mississippi.  —  Henderson  v.  Still,  61  Miss. 
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Nevada.  —  Hammersmith  v.  Avery,  18  Nev. 

225. 

South  Carolina.  —  Sheriff  v.  Welborn,  14  S. 
Car.  4S2;  Harmon  v.  Wagener,  33  S.  Car.  4S7. 

Wisconsin.  —  Scofield  v.  Hopkins,  61  Wis. 
370. 

8.  Kuttner  z:  Haines,  135  111.  382,  25  Am. 
St.  Rep.  370. 

9.  Failure  to  Assert  Exemption  Before  Sale 
Deemed  Waiver  —  Alabama.  —  Bell  v.  Davis,  42 
Ala.  460;  Sheffey  v.  Davis,  60  Ala.  548;  Lack- 
land v.  Rogers,  113  Ala.  529:  Rogers  v.  Lack- 
land, ri7  Ala.  599. 

Arkansas.  —  Norris  v.  Kidd,  28  Ark.  4S5; 
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held  that  a  failure  of  the  debtor  to  claim  the  exemption  does  not  amount  to 
a  waiver.1 

Persons  by  Whom  Waiver  May  Be  Made  —  In  General.  —  As  a  general  rule  no  waiver 

of  a  homestead  exemption  by  one  of  the  persons  entitled  to  its  enjoyment  can 
affect  the  rights, of  the  others.8 

Same  —  Power  of  Husband  to  Waive.  —  Accordingly,  no  waiver  by  a  husband  can 
affect  the  rights  of  his  wife  and  children.3 

Same  —  Power  of  Minors  to  Waive.  —  It  has  been  held  that  minors  are  incapable, 
by  act  or  declaration,  of  waiving  the  homestead  right.4 

Same  —  Power  of  Widow  to  Waive.  —  After  the  death  of  her  husband,  the  widow, 
being  under  no  disability,  may,  it  has  been  held,  waive  the  homestead  exemp- 
tion precisely  as  could  the  husband.5 

3.  Forfeiture.  —  In  some  states  it  has  been  held  that  the  right  to  the  home- 
stead exemption  may  be  forfeited  by  fraud  on  the  part  of  the  debtor.0 

Death  of  Wife  and  Maturity  of  Children.  Although  the  homestead  statute  may 
make  the  existence  of  a  family  necessary  to  the  acquisition  of  a  homestead, 
the  decided  weight  of  authority  is  to  the  effect  that  a  homestead  estate  occu- 
pied by  the  owner  is  not  defeated  or  lost  by  the  death  of  his  wife  or  the 
arrival  of  his  children  at  years  of  maturity.7 


Healy  v.  .Conner,  40  Ark.  352;  Chambers  v. 
Perry,  47  Ark.  400.  But  compare  Bunch  v. 
Keith,  64  Ark.  654. 

Iowa. — Brumbaugh  v.  Zollinger,  59  Iowa  384. 

Louisiana.  —  Kuntz  v.  Baehr,  28  La.  Ann. 
90;  VVilliston  v.  Schmidt,  28  La.  Ann.  416; 
Gilmer  ?■.  O'Neal,  32  La.  Ann.  979. 

Missouri.  —  Paddock  v.  Lance,  94  Mo.  283; 
Finley  v.  Barker,  no  Mo.  408;  Chance  v. 
Norris,  143  Mo.  235. 

Nebraska. — Jackson  v.  Creighton,  29  Neb. 
310. 

See  also  Ireland  v.  Pugh,  4  Ky.  L.  Rep.  252. 

1.  Failure  to  Assert  Exemption  Before  Sale  Not 
Waiver  —  Illinois.  —  Moore  v.  Titman,  33  111. 
368;  Pardee  :•.  Lindley,  31  111.  187;  Imhoff  v. 
Lipe,  162  111.  282;  Zander  v.  Scott,  165  111.  51. 

Mississippi.  —  Lessley  v.  Phipps,  49  Miss. 
790. 

New  Hampshire.  —  Barney  v.  Leeds,  51  N. 
H.  253;  Fletcher  v.  State  Capital  Bank,  37 
N.  H.  369. 

Tennessee.  —  Gray  v.  Baird,  4  Lea  (Tenn.) 
212;  Webb  v.  Cowley,  5  Lea  (Tenn.)  722. 

Wisconsin. — Scofield  v.  Hopkins,  61  Wis. 
370.    And  see  Hoppe  v.  Goldberg,  82  Wis.  660. 

But  see  Pratt  v.  Burr.  5  Hiss.  (U.  S.)  36. 

2.  Griffin  v.  Johnson,  37  Mich.  87;  Showers 
V.  Robinson,  43  Mich.  513;  Riggs  v.  Sterling, 
60  Mich.  643,  1  Am.  St.  Rep.  554;  Allen  v. 
Shields,  72  N.  Car.  504. 

8.  Georgia.  —  Tanner  v.  Mutual  Ben.  Bldg. 
Assoc.,  95  Ga.  528;  Sharp  v.  American  Free- 
hold Land  Mortg.  Co.,  95  Ga.  415;  Kennedy 
v.  Julian,  to2  Ga.  148. 

Illinois. —  Booker  v.  Anderson,  35  III.  66; 
Allen  v.  Ilawley,  66  III.  164;  Hubbcll  v. 
Canady,  58  III.  425. 

Iowa.  —  Adams  v.  Bcalc,  19  Iowa  61;  Dotld 
v.  Scott,  81  Iowa  319,  25  Am.  St.  Rep.  492. 

Kentucky.  —  Lindsay  v.  Say  re,  8  Ky.  L.  Rep. 
603:  Phillips  v.  Queen,  8  Ky.  L.  Rep.  772. 

Michigan.  —  Beechcr  v.  Baldy,  7  Mich.  487; 
Ring  v.  Burt,  17  Mich.  465,  97  Am.  Dec.  2co; 
Constanline  First  Nat.  Bank  v.  Jacobs,  50 
Mich.  340;  Riggs  v.  Sterling,  60  Mich.  643, 
1  Am.  St.  Rep.  554. 
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Minnesota.  —  Ferguson  v.  Kumler,  25  Minn. 
183. 

Nevada.  —  Goldman  v.  Clark,  1  New  607. 

Texas.  —  House  v.  Phelan,  83  Tex.  595. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381. 

Wisconsin.  —  Williams  v.  Starr,  5  Wis.  534. 

But  it  has  been  held  that  the  exemption 
from  garnishment  of  the  proceeds  of  an  insur- 
ance policy  on  the  homestead  may  be  waived 
by  the  husband  alone,  without  the  knowledge 
or  consent  of  his  wife.  Whiteselle  v.  Jones, 
(Tex.  Civ.  App.  1897)  39  S.  W.  Rep.  405. 

And,  under  the  Nebraska  homestead  law  of 
1867,  it  has  been  held  that  the  husband  alone 
could  waive  the  exemption  and  subject  the 
property  to  a  judgment.  Jackson  v.  Creighton, 
29  Neb.  310. 

4.  Booth  v.  Goodwin,  29  Ark.  633. 

5.  Wright  v.  Dunning,  46  111.  271,  92  Am 
Dec.  257.    But  see  infra,  this  section,  Aban- 
donment. 

6.  Forfeiture  by  Fraud.  —  In  Pratt  v.  Burr,  5 
Biss.  (U.  S.)  36,  it  was  held  that  a  debtor  could 
not  claim  a  homestead  exemption  in  land  taken 
by  him  in  exchange  for  goods  transferred  in 
fraud  of  his  creditors. 

7.  Dissolution  of  Family  —  Effect  on  Homestead 
Exemption — Arkansas.  —  Stanley  v.  Snyder, 
43  Ark.  429;  Gray  v.  Patterson,  65  Ark. 
373. 

Georgia.  —  Nelson  v.  Commercial  Bank,  80 
Ga.  328. 

Kentucky.  —  Stultz  v.  Sale,  92  Ky.  5,  36  Am. 
St.  Rep.  575. 

Massachusetts.  —  Doyle  v.  Coburn,  6  Allen 
(Mass.)  71;  Silloway  7'.  Brown,  12  Allen 
(Mass.)  30. 

Tennessee.  —  Webb  v.  Cooley,  5  Lea  (Tenn.) 
722. 

Texas,  —  Taylor  7'.  Boulwarc,  17  Tex.  74,  67 
Am.  Dec.  642;  Kcsslcr  v.  Draub,  52  Tex.  575; 
Blum  7/.  Gaines,  57  Tex.  119. 

Wyoming.  —  Townc  v.  Rumscy,  5  Wyo.  II. 

Contra.  —  Hill  v.  Franklin,  54  Miss.  632. 

Where  a  homestead  was  taken  by  a  man  ns 
head  of  a  family,  Including  not  only  his  wife, 
but  also  a  minor  female  grandchild  who  lived 
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4.  Abandonment  —  a.  In  GENERAL.  —  Except  in  one  or  two  jurisdictions  1 
the  homestead  exemption  maybe  lost  by  a  removal  from  the  premises.2  But 
whether  a  removal  from  the  premises  amounts  to  an  abandonment  of  the 
homestead  exemption  depends  upon  the  character  of  the  removal.  An  actual 
removal  from  the  homestead  with  no  intention  of  returning  to  it  and  occupy- 
ing it  as  a  home  is  equivalent  to  a  surrender  of  all  claims  to  the  premises  as  a 
homestead  and  constitutes  an  abandonment  of  the  homestead  exemption.3 


with  him  and  was  dependent  upon  him,  the 
death  of  the  wife  did  not  terminate  the  home- 
stead estate,  but  it  continued  so  long  as  the 
minor  grandchild  remained  so  dependent.  A 
deed  by  the  head  of  a  family  as  an  individual, 
purporting  to  convey  land  covered  by  a  home- 
stead, carried  no  title  to  the  purchaser,  nor 
could  a  recovery  against  the  grantee  as  an  in- 
dividual be  had  thereon;  pending  the  home- 
stead estate,  to  eject  the  head  of  the  family 
would  destroy  the  full  enjoyment  of  the  home- 
stead by  the  members  thereof.  Hall  v.  Mat- 
thews, 68  Ga.  490. 

Where  a  homestead  was  set  aside  to  the  sur- 
viving husband,  as  the  head  of  a  family  of 
minors,  and  he  married  again,  it  was  held 
that  the  homestead  was  not  terminated  when 
the  children  became  of  age,  but  that  it  con- 
tinued in  favor  of  the  wife.  Dismuke  v.  Eady, 
80  Ga.  289.  , 

But  where  an  unmarried  person  was  not  en- 
titled to  select  or  hold  a  homestead  unless  such 
person  had  the  care  and  maintenance  of  his  or 
her  minor  child,  or  of  some  other  of  the  rela- 
tives mentioned  in  the  statute,  then  residing 
on  the  homestead  property  with  such  person, 
it  was  held  that  where  a  widower  with  minor 
children,  residing  on  a  tract  of  land,  declared 
a  homestead  thereon,  the  homestead  ceased 
upon  the  children's  arrival  at  maturity.  Santa 
Cruz  Sav.  Bank  v.  Cooper,  56  Cal.  339. 

1,  Abandonment  by  Removal  Rejected.  —  Under 
the  California  Civil  Code  a  homestead  when 
once  created  is  not  abandoned  by  the  claim- 
ant ceasing  to  reside  upon  the  premises.  It 
can  be  abandoned  only  in  the  way  pointed  out 
in  sections  1243  and  1244  of  that  code.  Holden 
v.  Pinney,  6  Cal.  234;  Porter  v.  Chapman,  65 
Cal.  365;  Tipton  v.  Martin,  71  Cal.  325;  Lub- 
bock v.  McMann,  82  Cal.  229,  16  Am.  St.  Rep. 
108;  Simonson  v.  Burr,  121  Cal.  582.  And 
see  Faivre  v.  Daley,  93  Cal.  664. 

In  Massachusetts  the  homestead  estate  may 
be  conveyed  away,  in  the  manner  prescribed 
bv  the  statute,  or  terminated  by  acquiring 
another  homestead  elsewhere;  but  if  any  acts 
of  abandonment,  short  of  acquiring  a  new 
homestead,  will  defeat  a  homestead  estate, 
they  must  be  such  as  afford  unequivocal  evi- 
dence of  an  intent  to  abandon  it.  Drury  v. 
.  Bachelder,  11  Gray  (Mass.)  214;  Connor  v. 
McMurray,  2  Allen  (Mass.)  204;  Dulanty 
v.  Pynchon,  6  Allen  (Mass.)  510;  Lazell  v. 
Lazell,  8  Allen  (Mass.)  576;  Silloway  v.  Brown, 
12  Allen  (Mass.)  30. 

2.  Abandonment  by  Removal  Recognized  — 
Illinois.  —  Titman  v.  Moore,  43  111.  169;  Vasey 
v.  Township  One,  etc.,  59  111.  188. 

Iowa.  —  Fyffe  v.  Beers,  18  Iowa  4,  85  Am. 
Dec.  577- 

Kentucky.  —  Little  v.  Woodward,  14  Bush 
(Ky.)  585. 

Michigan.  —  Wisner  v.  Farnham,  2  Mich. 


472;  Phillips  v.  Stauch,  20  Mich.  369;  Bunker 
v.  Paquette,  37  Mich.  79;  Dei  v.  Habel,  41 
Mich.  88;  Bissell  v.  Taylor,  41  Mich.  702; 
Riggs  v.  Sterling,  60  Mich.  643,  1  Am.  St.  Rep. 
554-  . 

Minnesota.  —  Donaldson  v.  Lamprey,  29 
Minn.  18;  Williams  v.  Moody,  35  Minn.  280. 
Texas.  —  McMillan  v.  Warner,  38  Tex.  410. 
3.  Permanent  Removal  Constitutes  Abandon- 
ment—  Alabama.  —  Lehman  v.  Bryan,  67  Ala. 
558;  Beckert  v.  Whitlock,  83  Ala.  123;  Sides 
v.  Scharff,  93  Ala.  106. 

Florida.  —  Murphy  v.  Farquhar,  39  Fla.  350. 
Illinois.  —  Cabeen  v.  Mulligan,  37  111.  230, 
87  Am.  Dec.  247;  Phillips  v.  Springfield,  39 
111.  83;  Titman  v.  Moore,  43  111.  169;  Fergus  v. 
Woodworth,  44  111.  374;  Maher  v.  McConaga, 
47  111.  392;  Buck  y.  Conlogue,  49  111.  392; 
Vasey  v.  Township  One,  etc.,  59  111.  188;  Ca- 
hill  v.  Wilson,  62  111,  137;  Fisher  v.  Cornell, 
70  111.  216;  Cobb  v.  Smith,  88  111.  199;  Hart  v. 
Randolph,  142  111.  521;  Jackson  v.  Sackett,  146 
111.  646. 

Iowa.  —  Fyffe  v.  Beers,  18  Iowa  4,  85  Am. 
Dec.  577;  Dunton  v.  Woodbury,  24  Iowa  74; 
Leonard  v.  Ingraham,  58  Iowa  406;  Cotton  v. 
Hamil,  58  Iowa  594;  Kimball  v.  Wilson,  59 
Iowa  638;  Newman  v.  Franklin,  69  Iowa  244 ; 
Baker  v.  Jamison,  73  Iowa  698;  Wilson  v. 
Daniels,  79  Iowa  132;  Perry  v.  Dillrance,  86 
Iowa  424;  Maguire  v.  Hanson,  105  Iowa  215; 
Chambers  v.  Jackson,  106  Iowa  6;  Conway  v. 
Nichols,  106  Iowa  358;  Ross  v.  Hellyer,  26 
Fed.  Rep.  413,  a  case  in  the  Circuit  Court  for 
the  Southern  District  of  Iowa. 

Kansas. — Atchison  Sav.  Bank  v.  Wheeler, 
20  Kan.  625. 

Kentucky.  —  Mattingly  v.  Berry,  94  Ky. 
544;  Carter  Goodman,  11  Bush  (Ky.)  232; 
Mudd  v.  Clement,  5  Ky.  L.  Rep  422;  Nether- 
cutt  v.  Herron,  10  Ky.  L.  Rep.  247,  (Ky.  1888) 
8  S.  W.  Rep.  13;  Marshall  v.  Applegale,  10 
Ky.  L.  Rep.  811,  (Ky.  1889)  10  S.  W.  Rep.  805; 
Crabb  v.  Potter,  12  Ky.  L.  Rep.  430;  Smith  v. 
Mattingly,  (Ky.  1890)  13  S.  W.  Rep.  719;  Cur- 
ran  v.  Culp,  (Ky.  1891)  15  S.  W.  Rep.  657. 

Massachusetts.  —  Fosters.  Leland,  141  Mass. 
187. 

Michigan. — Stanton  v.  Hitchcock,  64  Mich. 
317,  8  Am.  St.  Rep.  821;  Black  v.  Singley,  91 
Mich.  50;  Hoffman  v.  Buschman,  95  Mich. 

538.  ;  v 

Minnesota.  —  Donaldson  v.  Lamprey,  29 
Minn.  18;  Williams  v.  Moody,  35  Minn.  2S0. 

Missouri.  —  Smith  v.  Bunn,  75  Mo.  559; 
Kaes  v.  Gross,  92  Mo.  648,  1  Am.  St.  Rep.  767. 
Ohio.  —  Niehaus  v.  Faul,  43  Ohio  St.  63. 
Tennessee,  —  Roach  v.  Hacker,  2  Lea  (Tenn.) 
633;  Riddick  v.  Turpin,  11  Lea  (Tenn.)  478; 
Levison  v.  Abrahams,  14  Lea  (Tenn.)  336; 
Hicks  v.  Pepper,  1  Baxt.  (Tenn.)  42. 

Texas.  — McMillan  v.  Warner,  38  Tex.  410; 
Woolfolk  v.  Ricketts,  48  Tex.  28;   Cline  v. 
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If,  on  the  other  hand,  the  removal  is  for  a  temporary  purpose  and  there  is  a 
present  and  continuing  intention  to  return  and  occupy  the  premises  as  a  home 
the  homestead  is  not  abandoned.1 


Upton,  56  Tex.  320;  Kutch  v.  Holley,  77  Tex. 
220;  Jamison  v.  Lewis,  (Tex.  Civ.  App.  1896) 
35  S.  W.  Rep.  954;  Scotiish-American  Mortg. 
Co.  v.  Scripture,  (Tex.  Civ.  App.  1897)  40  S. 
W.  Rep.  210;  Focke  v.  Sterling,  18  Tex.  Civ. 
App.  8;  Bell  v.  Greathouse,  20  Tex.  Civ. 
App.  478. 

Vermont.  —  Davis  v.  Andrews,  30  Vt.  679. 

Wisconsin.  —  Jarvais  v.  Moe,  38  Wis.  440; 
Moore  v.  Smead,  89  Wis.  558.  See  Matter  of 
Phelan,  16  Wis.  79. 

la  the  same  manner  the  removal  from  a 
business  homestead  with  no  intention  ever 
again  to  use  the  property  as  a  place  of  busi- 
ness destroys  the  homestead  exemption.  Kauf- 
man v.  Fore,  73  Tex.  308. 

1.  Temporary  Absence  Not  Abandonment  — 
Alabama.  —  McConnaughy  v.  Baxter,  55  Ala. 
379;  Kelly  v.  Garrett,  67  Ala.  304;  Murphy  v. 
Hunt,  75  Ala.  438;  Fuller  v.  Whitlock,  99  Ala. 
411. 

Arkansas.  —  Tumlinson  v.  Swinney,  22  Ark. 
400,  76  Am.  Dec.  432;  Euper  v.  Alkire,  37  Ark. 
283;  Brown  v.  Watson,  41  Ark.  309;  Robin- 
son v.  Swearingen,  55  Ark.  55;  Robson  v. 
Hough,  56  Ark.  621;  Gray  v.  Patterson,  65 
Ark.  373;  Gates  v.  Steele,  48  Ark.  539. 

California.  —  Guiod  v.  Guiod,  14  Cal.  506, 
76  Am.  Dec.  440. 

Colorado. —  Pierson  v.  Truax,  15  Colo.  223. 

Georgia.  —  Willbanks  v.  Untriner,  98  Ga. 
801. 

Illinois.  —  Walters  v.  People,  18  111.  194,  21 
III.  178;  Titman  v.  Moore,  43  111.  169;  Wright 
v.  Dunning.  46  111.  271,  92  Am.  Dec.  257; 
Cipperly  v.  Rhodes,  53  111.  346;  Bonnell  v. 
Smith,  53  111.  375;  Hayes  v.  Hayes,  74  111.  312; 
Potts  v.  Davenport,  79  111.  455;  Howard  v. 
Logan,  81  111.  383;  Kenley  v.  Hudelson,  99 
HI-  493.  39  Am.  Rep.  31;  Moline  Plow  Co.  v. 
Vanderhoof,  36  111.  App.  26;  Reilly  v.  Reilly, 
(III.  1891)  26  X.  E.  Rep.  604. 

fowa.  —  Davis  v.  Kelley,  14  Iowa  523;  Fyffe 
v.  Beers,  i3  Iowa  4,  85  Am.  Dec.  577;  Morris 
v.  Sargent,  18  Iowa  90;  Stewart  v.  Brand,  23 
Iowa  477;  Robb  v.  McBride,  28  Iowa  386; 
Bradshaw  v.  Hurst,  57  Iowa  745;  Shirland  v. 
Union  Mat.  Bank,  65  Iowa  96;  Repenn  v. 
Davis,  72  Iowa  548;  Boot  v.  Brewster,  75  Iowa 
631,  9  Am.  St.  Rep.  515;  Jones  v.  Blumcn- 
stein,  77  Iowa  301;  Bcnbow  v.  Boycr,  89  Iowa 
494;  Reeseman  v.  Davenport,  96  Iowa  330; 
Robinson  v.  Charleton,  104  Iowa  296;  Coad  v. 
Ncal,  55  Iowa  528. 

Kansas.  —  Hixon  v.  George,  18  Kan.  253; 
Osborne  v.  Schoonmaker,  47  Kan.  667;  Kan- 
sas, etc.,  Coal  Co.  v.  Judd,  6  Kan.  App.  487; 
Moses  v.  White,  6  Kan.  App.  558;  Brury  v. 
Smith,  (Kan.  App.  1898)  53  Pac.  Rep.  74. 

Kentucky.  —  Sansberry  v.  Simms,  79  Ky.  527; 
Phipps  v.  Acton,  12  Bush  (Ky.)  377;  Hcrfcrth 
v.  Zimmerman,  7  Ky.  L.  Rep.  669;  Davis  v. 
Prichard,  (Ky.  1888)  7  S.  W.  Rep.  549;  Black 
v.  Black,  (Ky.  1889)  12  S.  W.  Rrp.  147;  Mc- 
Farland  v.  Washington,  (Ky.  1890)  14  S.  W. 
Rep.  354;  Gregory  v.  Oates,  92  Ky.  532;  Camp- 
bell  v.  Potter,  (Ky.  1895)  29  S.  W.  Rep.  139, 
Central  Kentucky  Lunatic  Asylum  v.  Craven, 
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98  Ky.  105,  56  Am.  St.  Rep.  323;  Derickson 
v.  Gilespie,  (Ky.  1895)  32  S.  W.  Rep.  1084; 
Cincinnati  Leaf  Tobacco  Warehouse  Co.  v. 
Thompson,  (Ky.  1899)  49  S.  W.  Rep.  446. 

Louisiana.  —  Burch  v  Mouton,  37  La.  Ann. 
725- 

Massachusetts.  —  Drury  v.  Bachelder,  11 
Gray  (Mass.)  214;  Dulanty  v.  Pynchon,  6  Allen 
(Mass.)  510;  Lazell  v.  Lazell,  8  Allen  (Mass.) 
575- 

Mtchigan.  —  Bunker  v.  Paquette,  37  Mich. 
79;  Karn  v.  Nielson,  59  Mich.  380;  Earll  v. 
Earll,  60  Mich.  30;  Davis  Sewing  Mach.  Co. 
v.  Whitney,  61  Mich.  518;  Kaeding  v.  Joa- 
chimstha,  98  Mich.  78;  Hitchcock  v.  Misner,  11 
Mich.  180. 

Missouri.  —  Leake   v.    King,   85  Mo.  413; 
Duffey  v.  Willis,  99  Mo.  132;  Mills  v.  Mills,  , 
141  Mo.  195;    Bailey   v.    Comings,   16  Nat. 
Bankr.  Reg.  382,  2  Fed.  Cas.  No.  733. 

Nebraska.  —  Eckman  v.  Scoit,  34  Neb.  817; 
Edwards  v.  Reid,  39  Neb.  645,  42  Am.  St.  Rep. 
607;  Mallard  v.  North  Platte  First  Nat.  Bank. 
40  Neb.  784;  Quigley  v.  McEvony,  41  Neb.  73; 
Corey  v.  Schuster,  44  Neb.  269. 

New  Hampshire.  —  Austin  v.  Stanley,  46  N. 
H.  51;  Locke  v.  Rowell,  47  N.  H.  46.  See 
Currier  v.  Woodward,  62  N.  H.  63. 

A'orth  Dakota.  —  Edmonson  v.  White,  8  N. 
Dak.  72. 

Ohio.  —  Wetz  v.  Beard,  12  Ohio  St.  431; 
Kelly  v.  Duffy,  31  Ohio  St.  437;  Jackson  v. 
Reid,  32  Ohio  St.  443;  William  H.  Holmes  Co. 
v.  Book,  1  Ohio  N.  P.  58,  1  Ohio  Dec.  665. 

Tennessee.  —  Mclnturf  v.  Woodruff,  9  Lea 
(Tenn.)  671. 

Texas.  —  Taylor  v.  Boulware,  17  Tex.  74, 
67  Am.  Dec.  642;  Franklin  v.  Coffee,  18  Tex. 
413,  70  Am.  Dec.  292;  Shepherd  v.  Cassiday, 
20  Tex.  24,  70  Am.  Dec.  372;  Gouhenant 
v.  Cockrell,  20  Tex.  96;  Thomas  v.  Williams, 
50  Tex.  269;  Kessler  v.  Draub,  52  Tex, 
575;  Parr  v.  Newby,  73  Tex.  468;  Graves  v. 
Campbell,  74  Tex.  576;  Jones  v.  Robbins, 
74  Tex.  615;  Sanders  v.  Sheran,  66  Tex.  655; 
C.  B.  Carter  Lumber  Co.  v.  Clay,  (Tex.  188S) 
10  S.  W.  Rep.  293;  Reinstein  v.  Daniels,  75 
Tex.  640;  Cooper  v.  Basham,  (Tex.  1892)  19 
S.  W.  Rep.  704;  Hines  v.  Nelson,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  541;  Curtis  v.  Cock- 
rell, 9  Tex.  Civ.  App.  51;  Aultman  v.  Allen, 
12  Tex.  Civ.  App.  227;  Keller  v.  Bcattie, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  667; 
Farmer  v.  Hale,  14  Tex.  Civ.  App.  73;  Locke 
v.  Bonnell,  14  Tex.  Civ.  App.  354;  Harbison 
v.  Tennison,  (Tex.  Ci".  App.  1896)  38  S.  W. 
Rep.  232;  Scottish-American  Mortg.  Co.  v. 
Scripture,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  210;  Building.,  etc..  Assoc.  v.  Guillemet, 
15  Tex.  Civ.  App.  649;  Baum  Williams,  16 
Tex.  Civ.  App.  407;  Gunn  r.  Wynne,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  290;  Cox  v. 
Harvey,  1  Tex.  Unrep.  Cas.  268. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381; 
Anderson  v.  Davis,  18  Utah  200;  Bunker  r. 
Coons,  (Utah  1900)  60  Pac.  Rep.  549. 

Wisconsin,  —  In  the  early  case  of  Hoyt  v. 
Howe,  3  Wis.  752,  62  Am.  Dec.  705,  it  seems 
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Application  of  Rule.  —  Applying  this  rule  it  has  been  held  that  there  is  no 
abandonment  of  the  homestead  exemption  if  the  owner,  with  a  present  and 
continuing  intention  to  return,  removes  from  the  premises  because  of  the  dis- 
turbed conditions  of  the  country,1  the  destruction  of  his  dwelling  by  fire,* 
the  ill  health  of  some  member  of  the  family,3  to  secure  better  educational 
facilities  for  the  children, 4  or  for  the  purposes  of  business.5    The  rule  that 


to  have  been  underslood  that  the  owner  of  a 
homestead  could  not,  without  forfeiture  of  the 
exemption,  suspend  his  occupancy,  unless 
upon  casual  necessity.  But  in  1858  a  statute 
was  passed  which  provided  that  the  owner  of 
a  homestead  might  remove  therefrom  without 
thereby  rendering  the  property  liable  to  forced 
sale  on  execution.  Rev.  Stat.  Wis.  1858,  p. 
798.  This  statute  has  been  understood  to 
change  the  rule  of  Hoyt  v.  Howe,  3  Wis.  752, 
62  Am.  Dec.  705,  so  as  to  permit  the  owner  of 
a  homestead  to  be  absent  not  only  on  account 
of  a  casual  necessity,  but  also  on  account  of  a 
temporary  convenience,  without  losing  his 
exemption.  Jarvais  v.  Moe,  38  Wis.  440.  See 
also  Herrick  v.  Graves,  16  Wis.  157. 

And  it  has  been  so  held  under  the  later  Wis- 
consin statutes,  which,  however,  are  more  ex- 
plicit. Phillips  v.  Root,  68  Wis.  128;  McDer- 
mott  v.  Kernan,  72  Wis.  268,  7  Am.  St.  Rep. 
864;  Hughes  v.  Newton,  89  Fed  Rep.  213. 

In  McDermott  v.  Kernan,  72  Wis.  268,  7 
Am.  St.  Rep.  864,  a  widow  who  lived  in  the 
second  story  of  a  building,  the  first  story  of 
which  was  used  as  a  saloon  and  dance  hall, 
not  wishing  her  children  to  live  over  a  saloon, 
removed  from  the  building  to  another  place  of 
residence.  She  left  some  furniture  in  the 
building,  and  always  intended  to  return  and 
live  in  it;  at  all  events,  when  her  children 
were  grown  and  her  daughters  married.-  In 
the  meantime  she  rented  the  building,  and 
about  seven  years  after  her  removal  she  exe- 
cuted an  absolute  deed  of  the  premises  as 
security  for  borrowed  money.  It  was  held 
that  her  right  to  claim  the  premises  as  her 
homestead  was  not  impaired  by  her  absence, 
and  that  she  could  hold  them  as  exempt  from 
sale  on  execution. 

Where  the  owner  of  a  homestead,  shortly 
before  his  death,  contracted  to  sell  the  prem- 
ises and  remove  therefrom  and  to  give  posses- 
sion to  the  purchaser,  but  the  sale  was  not 
carried  out  in  consequence  of  the  purchaser 
failing  to  make  the  first  payment,  and  the 
widow  and  her  children  thereupon  moved  back 
upon  the  premises,  it  was  held  that  the  re- 
moval was  merely  temporary  and  did  not 
amount  to  an  abandonment  of  the  homestead 
rights.    Persifull  v.  Hind,  88  Ky.  296. 

Mississippi  Statute.  —  By  reason  of  the 
statutes  in  Mississippi  the  homestead  exemp- 
tion is  lost  "  whenever  the  debtor  shall  cease 
to  reside  on  his  homestead,  *  *  *  unless 
his  removal  be  temporary,  by  reason  of  some 
casualty  or  necessity,  and  with  the  purpose  of 
speedily  reoccupying  it  as  soon  as  the  cause 
of  his  absence  can  be  removed."  Code  Miss. 
T880,  §  1256;  Code  Miss.  1892,  §  1981.  Under 
this  statute  both  the  intent  speedily  to  reoccupy 
and  a  sufficient  cause  for  removal  must  exist 
to  protect  the  homestead  exemption.  Moore 
v.  Bradford,  70  Miss.  70;  Hand  v.  Winn,  52 
Miss.  784;  Thompson  v.  Tillotson,  56  Miss. 
36.    Compare  Campbell  v.  Adair,  45  Miss.  170. 
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Minnesota  Statutes.  —  Under  Gen.  Stat.  Minn. 
(1878),  c.  68,  §  9  (Stat.  Minn.  1894,  §  552Q),  the 
homestead  exemption  ceases  on  the  expiration 
of  six  consecutive  months'  absence,  unless  a 
notice  claiming  the  homestead  has  been  filed 
with  the  register  of  deeds.  Russell  v.  Speedy, 
38  Minn.  303;  Quehl  v.  Peterson,  47  Minn.  13. 

1.  Removal  Because  of  Disturbed  Conditions  of 
Country.  —  Leake  v.  King,  85  Mo.  413. 

A  removal  from  homestead  property  under 
very  just  apprehensions  for  the  safety  of  the 
family  in  consequence  of  the  hostile  attitude 
of  the  Indians  in  the  vicinity,  with  a  tem- 
porary residence  elsewhere,  has  been  held  not 
to  be  evidence  of  the  abandonment  of  the 
homestead.    Moss  v.  Warner,  io  Cal.  296. 

2.  Removal  Because  of  Burning  of  Dwelling.  — 
Howard  v.  Logan,  81  111.  383;  Moses  v.  White, 
6  Kan.  App.  558;  Stewart  v.  Rhoades,  39 
Minn.  193;  Kelly  v.  Duffy,  31  Ohio  St.  437. 

3.  Removal  Because  of  111  Health  — Illinois.  — 
Walters  v.  People,  18  111.  194,  65  Am.  Dec.  730. 

Kansas.  —  Kansas,  etc.,  Coal  Co.  v.  Judd,  6 
Kan.  App.  487. 

Kentucky.  —  Davis  v.  Prichard,  (Ky.  1888)  7 
S.  W.  Rep.  549. 

Louisiana.  —  Burch  v.  Mouton,  37  La.  Ann. 
725- 

Michigan.  —  Davis  Sewing  Mach.  Co.  v. 
Whitney,  61  Mich.  518. 

Missouri.  —  Bailey  v.  Comings,  16  Nat. 
Bankr.  Reg.  382,  2  Fed.  Cas.  No.  733. 

Texas.  —  Graves  v.  Campbell,  74  Tex.  576; 
Jones  v.  Robbins,  74  Tex.  615;  C.  B.  Carter 
Lumber  Co.  v.  Clay,  (Tex.  1888)  10  S.  W.  Rep. 
293;  Cooper  v.  Basham,  (Tex.  1892)  19  S.  W. 
Rep.  704. 

Wisconsin.  —  Hughes  v.  Newton,  89  Fed. 
Rep.  213. 

4.  Removal  to  Educate  Children  —  Illinois.  — 
Kenley  v.  Hudelson,  99  111.  493,  39  Am. 
Rep.  31. 

Iowa.  —  Morris  v.  Sargent,  18  Iowa  90; 
Morgan  v.  Rountree,  88  Iowa  249,  45  Am.  St. 
Rep.  234;  Robinson  v.  Charleton,  104  Iowa  296. 

Kansas.  —  Kansas,  etc.,  Coal  Co.  v.  Judd.  6 
Kan.  App.  487. 

Kentucky.  —  Cincinnati  Leaf  Tobacco  Ware- 
house Co.  v.  Thompson,  (Ky.  1899)  49  S.  W. 
Rep.  446. 

Nebraska.  —  Corey  v.  Schuster,  44  Neb.  269. 

Texas.  —  Thomas  v.  Williams,  50  Tex.  269; 
Aultman  v.  Allen,  12  Tex.  Civ.  App.  227; 
Locke  v.  Bonnell,  14  Tex.  Civ.  App.  354;  Gunn 
v.  Wynne,  (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  290. 

Where  a  husband  and  his  wife  removed  from 
the  homestead  to  a  city  with  the  intention  of 
remaining  while  their  son  should  learn  a  trade, 
which  would  require  two  years,  and  then  re- 
turning, and  rented  the  farm  in  the  meantime, 
it  was  held  that  there  was  no  abandonment. 
Herferth  v.  Zimmerman,  7  Ky.  L.  Rep.  696. 

5.  Removal  for  Purposes  of  Business  —  Arkan- 
sas'. —  Tumlinson  v.  Swinney,  22  Ark.  400,  76 
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there  need  not  be  a  continuous  actual  occupancy  of  the  premises  is  applied 
with  especial  liberality  in  favor  of  the  surviving  minor  children  of  a  deceased 
owner  of  a  homestead.1 

Abandonment  Dependent  upon  Intention.  —  The  fact  of  abandonment  is  largely  a 

question  of  intention  to  be  determined  from  all  the  circumstances.2 

Intention  to  Return  Must  Be  Formed  at  Time  of  Removal.  —  The  intention  to  return 

must  be  formed  at  the  time  of  the  removal  from  the  premises  in  order  to 

preserve  and  continue  the  homestead  exemption.3 

Intention  to  Return  Must  Be  Continuing.  —  In  order  to  preserve  the  homestead 

exemption  during  an  absence  from  the  property  the  intention  to  return  and 

reoccupy  the  homestead  must  be  continuing.    If  at  the  time  when  the  removal 


Am.  Dec.  432;  Robinson  v.  Swearingen,  55 
Ark  55. 

Illinois.  —  Reilly  v.  Reilly,  (111.  1891)  26  N. 
E.  Rep.  604. 

Kansas.  —  Brury  v.  Smith,  (Kan.  App.  1898) 
53  Pac.  Rep.  74. 

Missouri.  —  Duffey  v.  Willis,  99  Mo.  132; 
Mills  v.  Mills,  141  Mo.  195. 

Nebraska. —  Eckman  v.  Scott,  34  Neb.  817; 
Edwards  v.  Reid,  39  Neb.  645,  42  Am.  St. 
Rep.  607;  Quigley  v.  McEvony,  41  Neb.  73. 

New  Hampshire.  —  Locke  v.  Rowell,  47  N. 
H.  46. 

Tennessee.  —  Mclnturf  v.  Woodruff,  9  Lea 
(Tenn.)  671. 

Texas.  —  Farmer  v.  Hale,  14  Tex.  Civ.  App. 
73;  Harbison  v.  Tennison,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  232. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381; 
Bunker  v.  Coons,  (Utah  1900)  60  Pac.  Rep. 
549- 

In  Wiggins  v.  Chance,  54  111.  175,  a  judg- 
ment debtor,  owning  a  homestead  and  resid- 
ing thereon  with  his  family,  rented  ihe 
premises  for  three  years  and  removed  there- 
from to  a  town  in  the  same  county  for  the 
purpose  of  earning  money  to  pay  his  debts,  but 
with  the  intention  of  returning.  In  fact,  he 
returned  in  about  six  months,  and  it  was  held 
that  he  had  not  lost  his  homestead  by  aban- 
donment. 

1.  Nonoccupancy  by  Surviving  Minor  Children. 

—  The  courts  of  Arkansas,  under  a  statute 
giving  the  homestead  "  during  the  time  it 
shall  be  occupied  by  the  widow,  or  child,  or 
children,"  have  held  that  actual  occupancy  by 
the  minor  children  when  both  parents  are 
dead  is  not  necessary.  It  is  declared  to  be  a 
duty  of  the  guardian  to  take  possession  of  the 
homestead  and  lease  or  rent  it  for  the  benefit 
of  the  children.  Booth  v.  Goodwin,  29  Ark. 
633;  Johnston  v.  Turner,  29  Ark.  280. 

In  Farrow  v.  Farrow,  13  Lea  (Tenn.)  120,  a 
majority  of  the  court  was  of  the  opinion  that 
the  right  of  homestead  of  minor  children  is 
not  dependent  upon  the  actual  and  continuous 
occupation  of  the  premises. 

It  has  been  said  by  the  Illinois  court  that 
when  both  parents  have  died  leaving  minor 
children,  to  carry  out  the  object  of  the  home- 
stead statute  it  may  be  necessary  to  hold  that 
•  residence  by  a  tenant  may  be  substituted  for 
that  of  the  children.  Cabcen  v.  Mulligan,  37 
111.  230,  87  Am.  Dec.  247. 

And  in  Brinkerhoff  ■>/.  Everett,  38  III.  363, 
where  both  parents  were  dead  the  minor  chil- 
dren were  taken  from  the  homestead  by  their 


guardian  and  placed  in  the  homes  of  their 
kindred,  and  the  premises  were  leased  by  the 
guardian  for  the  benefit  of  the  children,  they 
having  no  other  means  of  support.  It  was 
held  that  the  removal  did  not  forfeit  the  home- 
stead right  of  the  minors  and  that  the  fact 
that  the  property  was  rented  by  the  guardian 
for  their  benefit  did  not  constitute  an  aban- 
donment. 

In  Mealy  v.  Lipp,  16' Tex.  Civ.  App.  163,  it 
was  held  that  where  the  father,  being  ill, 
leaves  the  homestead  and  goes  to  the  house  of 
a  neighbor  to  be  cared  for,  and  there  dies,  and 
the  infant  daughter  from  necessity  removes 
from  the  homestead  to  make  her  own  living, 
and  the  minor  son  is  sent  to  a  relative  to  be 
cared  for,  the  homestead  exemption  of  the 
children  is  not  destroyed.  And  where  a  minor 
son  of  the  deceased  owner  of  a  homestead, 
while  he  does  not  reside  thereon,  but  lives  with 
his  mother  until  her  marriage  and  then  with 
her  husband,  continues  to  use  and  cultivate 
the  property,  the  homestead  exemption  is  not 
lost.    Deering  v.  Beard,  48  Kan.  16. 

Where  the  owner  of  a  homestead  died  leav- 
ing a  child  eighteen  months  old,  it  was  held 
that  the  removal  of  the  child  to  the  home  of 
its  guardian  and  the  renting  of  the  premises 
for  a  period  of  three  years,  the  rents  being 
used  for  the  support  of  the  child  and  for  the 
payment  of  taxes,  did  not  constitute  an  aban- 
donment of  the  infant's  homestead  exemption, 
although  the  statute  required  continued  occu- 
pancy after  the  father's  death  to  preserve  the 
homestead.    Shirack  v.  Shirack,  44  Kan.  653. 

2.  Importance  of  Intention  with  Which  Removal 
Is  Made — •Alabama,  —  Lehman  v.  Bryan,  67 
Ala.  558;  Murphy  v.  Hunt,  75  Ala.  438. 

Arkansas.  — Gates  v.  Steele,  48  Ark.  539. 
Illinois. —  Kitchcll  v.  Burgwin,  21  111.  40. 
Kansas.  —  Moses  v.  White,  6  Kan.  App.  558. 
Michigan. — Stanton  v.  Hitchcock,  64  Mich. 
316,  8  Am.  St.  Rep.  821;  Hoffman  v.  Busch- 
man,  95  Mich.  538. 

Nebraska.  —  Corey  v.  Schuster,  44  Neb.  269; 
Mallard  v.  North  Platte  First  Nat.  Bank,  40 
Neb.  784. 

South  Dakota.  —  Clark  v.  Evans,  6  S.  Dak. 
244. 

Texas.  —  Austin    v.    Townes,   10  Tex.  24; 
Houston,  etc.,  R.  Co.  v.  Winter,  44  Tex.  598; 
Cox  v.  Harvey,  1  Tex.  Unrcp.  Cas.  26S;  Rein 
stein  v.  Daniels,  75  Tex.  640. 

3.  Existence  of  Intention  to  Return  at  Time  of 
Removal  Necessary.  —  Smith  Bunn,  75  Mo. 
559;  Kacs  v.  Gross,  92  Mo.  647,  1  Am.  St.  Rep. 
70,7;  Duffey  v.  Willis,  99  Mo.  132. 
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is  made  there  is  an  intention  to  return,  and  this  intention  is  subsequently 
abandoned,  the  original  intention  ceases  to  be  effective  and  there  is  an  aban- 
donment of  the  homestead  right  in  the  land.1 

Intention  to  Keturn  Formed  Subsequent  to  Removal.  —  Consequently  an  intention  to 
return  and  reoccupy  the  premises  formed  after  the  removal  does  not  restore 
the  homestead  rights  until  it  is  executed  and  possession  of  the  premises 
resumed.2  The  homesteader  who  has  removed  from  the  premises  with  no 
intention  to  return  may,  however,  change  his  intention  to  resume  possession 
and  thereby  reinvest  the  property  with  the  homestead  character.3  But  such 
resumption  of  possession  has  only  the  effect  of  creating  a  new  homestead  right 
from  the  time  of  the  new  occupancy;  it  does  not  affect  the  rights  of  third 
persons  acquired  in  the  interim  between  the  loss  of  the  old  and  the  acquisition 
of  the  new  homestead.4 

Intention  to  Return  Must  Be  Positive.  —  By  the  weight  of  authority,  to  prevent  a 
removal  from  working  an  abandonment  the  intention  to  return  must  be  posi- 
tive and  certain,  not  conditional  or  indefinite.5  Thus  it  has  been  held  that 
there  is  an  abandonment  of  the  homestead  if  the  owner  removes  from  the 
premises  with  the  intention  of  not  returning  except  upon  a  contingency  which 
may  never  happen,6  and  which  he  intends  to  avoid.7  But  according  to 
another  line  of  cases  the  homestead  right  is  not  lost  by  a  temporary  absence 
accompanied  by  an  express  intention  to  return  if  the  purpose  for  leaving  the 
homestead  be  not  accomplished.8 


1.  Effect  of  Abandonment  of  Intention  to  Return. 

—  Maguire  v.  Hanson,  105  Iowa  215;  Corey  v. 
Schuster,  44  Neb.  269;  Gunn  v.  Wynne,  (Tex. 
Civ.  App.  1897)43  S.  W.  Rep.  290;  Schwartz- 
man  v.  Cabell,  (Tex.  Civ.  App.  1898)  49  S.  W. 
Rep.  113;  Bell  v.  Grealhouse,  20  Tex.  Civ. 
App.  478. 

2.  Effect  of  Subsequent  Intention  to  Return.  — 

Smith  v.  Bunn,  75  Mo.  559;  Kaes  v.  Gross,  92 
Mo.  647,  1  Am.  St.  Rep.  767. 

In  Smith  v.  Bunn,  75  Mo.  559,  Isaac  Smith 
lived  on  the  premises  until  the  death  of  his 
first  wife,  when  he  broke  up  housekeeping, 
moved  his  household  goods,  and  leased  the 
premises  for  three  or  five  years.  He  then 
married,  and  within  a  few  weeks  died,  having 
made  some  preparations  to  move  back  to  the 
premises.  His  widow  claimed  the  property  as 
her  homestead,  but  it  was  held  that  these  facts 
made  out  a  prima  facie  case  of  abandonment. 
But  compare  Ross  v.  Porter,  72  Miss.  361. 

3.  Campbell  v.  Adair,  45  Miss.  170;  Zimmer 
v.  Pauley,  51  Wis.  282. 

4.  Carter  v.  Goodman,  11  Bush  (Ky.)  232; 
Kaes  v.  Gross,  92  Mo.  647,  1  Am.  St.  Rep.  767. 

In  Titman  v.  Moore,  43  111.  169,  a  person 
left  his  farm  and  removed  to  a  town  six  miles 
distant,  where  he  voted  at  two  local  elections, 
first  renting  his  farm  for  three  years,  and  at 
the  end  of  one  year  terminating  that  agree- 
ment and  renting  it  anew  for  five  years;  and 
after  eighteen  months' absence  from  his  farm, 
he  executed  a  mortgage  which  did  not  release 
the  benefit  of  the  homestead  act.  It  was  held 
that  the  mortgagee  took  his  lien  free  from  the 
operation  of  the  homestead  and  that  the  right 
to  the  homestead  was  not  restored  by  a  sub- 
sequent return  to  and  residence  on  the  farm. 

5.  Qualified  Intention  to  Return.  —  Wolf  v. 
Hawkins,  60  Ark.  262;  Cotton  v.  Hamil,  58 
Iowa  594;  Curran  v.  Culf,  13  Ky.  L.  Rep.  84; 
Donaldson  v.  Lamprey,  29  Minn.  18;  Jarvais 
v.  Moe,  38  Wis.  440. 
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Thus  it  has  been  held  that  to  remove  from 
a  homestead  farm  into  town  to  become  a  mer- 
chant intending  to  return  if  he  "  should  quit 
business  "  amounts  to  an  abandonment  of  the 
exemption  by  the  homesteader.  Wolf  v.  Haw- 
kins, 60  Ark.  262. 

6.  Lehman  v.  Bryan,  67  Ala.  558. 

7.  Where  the  owner  of  a  homestead  removed 
to  a  neighDoring  town  for  the  purpose  of  prac- 
ticing law,  with  the  intention  of  remaining 
permanently  if  he  should  succeed  in  his  profes- 
sion, it  was  held  that  there  was  an  abandon- 
ment.   Kimball  v.  Wilson,  59  Iowa  638. 

And  it  has  been  held  that  there  was  an 
abandonment  when  the  owner  of  a  homestead 
removed  therefrom  with  the  intention  of  re- 
turning in  case  he  should  not  succeed  in  sell- 
ing the  property,  which  he  was  attempting  to 
do.  Conway  v.  Nichols,  106  Iowa  358;  Greg- 
ory v.  Oates,  g2  Ky.  532,  13  Ky.  L.  Rep.  761; 
Hall  v.  McGlothlin,  6  Ky.  L.  Rep.  661. 

But  in  Painter  v.  Steffen,  87  Iowa  171,  an 
absence  from  the  homestead,  even  for  a  num- 
ber of  years,  while  the  homesteader  engaged  in 
attempting  to  establish  in  another  place  a  busi- 
ness which  was  experimental  and  temporary 
in  its  character,  was  held  not  to  constitute  an 
abandonment  of  the  homestead,  it  appearing 
that  the  homestead  goods  were  allowed  to  re- 
main in  the  house,  which  was  occupied  by 
relatives  without  rental. 

8.  Potts  v.  Davenport,  79  111.  455;  Imhoff  v. 
Lipe,  162  111.  282;  Carroll  v.  Dawson,  (Ky. 
1898)  46  S.  W.  Rep.  222;  Sanders  v.  Sheran,  66 
Tex.  655. 

In  Sanders  v.  Sheran,  66  Tex.  655,  a  debtor 
who  was  employed  as  an  agent  for  a  person 
carrying  on  a  nursery  removed  from  his  land 
to  anoiher  place  for  the  purpose  of  being  in  a 
better  position  to  carry  on  his  business,  and 
for  the  further  purpose  of  educating  his  chil- 
dren. He  acquired  no  other  homestead,  but 
lived  in  rented  property.  Prior  to  removing 
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b.  Actual  Abandonment  Necessary.  —  The  abandonment  of  the 
homestead  cannot  be  accomplished  by  a  mere  intention  to  remove;  there 
must  also  be  an  actual  removal  from  the  premises.1  Thus  a  person  moving 
from  his  own  homestead  to  a  neighboring  property  owned  by  another  does 
not  lose  his  homestead  exemption  if  he  continues  to  use  his  own  land  as  a 
part  of  his  home  place.8  And  the  fact  that  a  homesteader  is  about  to  remove 
from  the  state  does  not  work  an  abandonment.3  The  absence  of  the  head  of 
the  family  from  the  homestead  in  pursuit  of  business  or  other  purposes,  the 
family  remaining  in  the  homestead,  does  not  amount  to  an  abandonment.4 

c.  Intention  a  Question  of  Fact. — The  intention  with  which  the 
owner  of  a  homestead  removes  from  the  premises  is  ordinarily  a  question  of 
fact  for  the  determination  of  the  jury.5 

d.  Degree  of  Proof  Required  to  Show  Intention.  —  There  is  some 
conflict  of  judicial  opinion  as  to  how  conclusively  the  question  of  intention  to 
abandon  must  be  established.  According  to  some  cases  the  abandonment  of 
the  homestead  right  by  removal  should  be  declared  only  upon  clear  and 
decisive  proof  of  an  intention  to  abandon  the  right.6  But  according  to 
another  line  of  cases,  a  removal  from  the  homestead  is  to  be  taken  as  an 
abandonment,  unless  it  clearly  appears  that  there  is  an  intention  to  return 
and  occupy  the  premises  as  a  home.7  Stronger  proof  of  abandonment  is 
required  when  the  debt  to  which  it  is  sought  to  subject  the  land  was  con- 
tracted during  actual  occupancy  than  when  it  was  contracted  while  the  home- 
steader was  not  in  actual  possession  of  the  premises.8  And,  conversely,  if 
the  debt  was  contracted  while  the  homesteader  was  not  in  actual  possession 


from  the  premises  he  contracted  to  sell  them, 
but  the  contract  was  never  carried  out,  and  he 
testified  that  his  purpose  in  desiring  to  sell 
was  to  invest  the  proceeds  in  another  home- 
stead, and  that  his  intention  had  always  been 
to  return  to  the  land  unless  he  could  sell  it, 
and  with  the  proceeds  acquire  another  home. 
It  was  held  that  the  qualified  intention  not  to 
return  was  no  ground  for  holding  the  removal 
from  the  premises  an  abandonment. 

In  Smith  v.  People,  44  111.  16,  the  owner 
abandoned  his  residence  in  Illinois  and  took 
one  in  Tennessee,  and  there  began  the  practice 
of  the  law.  He  left  Illinois  with  the  express 
intention  of  returning  should  his  hopes  be 
fruitless  in  Tennessee.  He  did  return  after 
an  absence  of  some  months,  with  his  family, 
and  it  was  held  that  he  had  not  lost  his  resi- 
dence in  Illinois. 

But  in  Cabeen  v.  Mulligan,  37  III.  230,  87 
Am.  Dec.  247,  where  the  homesteader  stated, 
before  removing  to  another  state,  that  if  he 
liked  the  country  and  could  do  well  in  his  busi- 
ness he  expected  to  remain,  it  was  held  that 
there  was  an  aband  >nment,  although  he  found 
it  to  his  interest  to  return. 

1.  Effect  of  Mere  Intention  to  Remove  —  Ala- 
bama. —  Murphy  v.  Hunt,  75  Ala.  438. 

Iowa.  —  Elder  v.  Rcilly,  58  Iowa  403;  Knorr 
v.  Lohr,  (Iowa  1890)78  N\  W.  Rep.  004;  Griffin 
v.  Shcley,  55  Iowa  513. 

Kentucky.  —  Summers  v.  Sprigg,  (Ky.  1896) 
35  S.  W.  Rep.  1033. 

Minnesota.  —  Robertson  v.  Sullivan,  31 
Minn.  200. 

Missouri.  —  Davis  v.  Land,  88  Mo.  436. 

Nebraska.  —  Eckman  v.  Scott,  34  Neb.  817; 
Quiglcy  v.  McEvony,  41  Neb.  73. 

New  Hampshire.  —  Nichols  v.  Nichols,  62  N. 
H.  621;  Chase  v.  Barnard.  64  N.  II.  61; 

Texas.  —  Archibald  v.  Jacobs,  69  Tex.  248; 
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Welborne  v.  Downing,  73  Tex.  527;  Little  v. 
Baker,  (Tex.  1889)  n  S.  W.  Rep.  549. 

Wisconsin.  —  Carter  v  Sommermeyer,  27 
Wis.  665. 

2.  Partial  Removal  by  Husband  to  Adjoining 
Property  Owned  by  His  Wife. —  It  has  been  so 
held  where  a  husband  removed  from  his  own 
homestead  to  an  adjoining  property  owned  by 
his  wife,  he  continuing  to  use  the  homestead 
from  which  he  thus  removed.  Summers  v. 
Sprigg,  (Ky.  1896)  35  S.  W.  Rep.  1033;  Nichols 
v.  Nichols,  62  N.  H.621;  Cha«ei>.  Barnard,  64 
N.  H.  615. 

3.  Effect  of  Mere  Intention  to  Remove  from 
State.  —  Davis  v.  Land,  88  Mo.  436. 

4.  Bailey  v.  Comings,  16  Nat.  Bankr.  Reg. 
382,  2  Fed.  Cas.  No.  733;  Griffin  v.  Sheley,  55 
Iowa  513. 

5.  Intention  a  Question  of  Fact.  —  Caldwell  v. 
Pollak,  91  Ala.  353,  Beckert  v.  Whitlock,  S3 
Ala.  123;  Brennan  v.  Wallace,  25  Cal.  108; 
Cook  v.  McChristian,  4  Cal.  23;  Potts  v.  Dav- 
enport, 79  111.  459;  Feldes  v.  Duncan,  30  111. 
App  469;  Fyffc  v.  Beers,  18  Iowa  7,  85  Am. 
Dec.  577;  Kaes  v.  Gross,  92  Mo.  647,  1  Am. 
St.  Rep.  767;  Duffcy  v.  Willis,  99  Mo.  132; 
Wood  v.  Lord,  51  N.  H.  44S;  Shepherd  v.  Cas- 
siday,  20  Tex.  26,  70  Am   Dec.  372. 

6.  Sufficiency  of  Evidence  of  Intention. — Camp- 
bell v.  Adair,  45  Miss.  170;  Gouhenant  v. 
Cockrcll,  20  Tex.  96;  Shepherd  v.  Cassiday, 
20  Tex.  29,  70  Am.  Dec.  372;  Cross  v.  Everts, 
28  Tex.  523;  Cox  v.  Harvey,  I  Tex.  Unrcp. 
Cas.2f)8;  Rollins  v.  O'Farrel,  77  Tex.  90.  But 
compare  Moore  v.  Dunn,  (Tex.  Civ.  App.  1897) 
41  S.  W.  Rep.  530. 

7.  Titman  v.  Moore,  43  111.  169;  Buck  v. 
Conlogue,  49  111.  391;  Shepard  v  Brewer,  05 
HI.  383;  Jackson  v.  Sackett,  146  III.  646. 

8.  Dunton  Woodbury,  24  Iowa  74;  Davis 
V.  Kelley,  14  Iowa  523;  Robinson  -'.  Charlcton, 
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of  the  premises,  the  court  should  incline  the  more  strongly  to  the  conclusion 
that  there  was  a  present  intention  on  leaving  to  remain  permanently  away.1 

e.  Burden  of  Proof  to  Show  Intention.  —  While  the  authorities 
very  generally  hold  that  the  homestead  right,  when  once  acquired,  will  be 
presumed  to  continue  until  it  is  shown  to  be  terminated,  and  the  burden  of 
showing  that  it  is  at  an  end  is  upon  the  party  who  assails  it, 2  it  has,  on  the 
other  hand,  been  held  that  an  actual  removal  from  the  premises  throws  upon 
the  claimant  the  burden  to  establish  an  intention  to  return  and  occupy  the 
premises  as  a  homestead.3 

/.  Evidence  of  Intention  to  Abandon.  —  While  the  intention  of  the 
owner  who  has  removed  from  his  homestead  to  return  and  occupy  it  as  his 
home  may  be  established  by  his  own  direct  testimony,4  the  question  of  intent 
is  usually  to  be  inferred  from  his  conduct.5 

Removal  Without  Acquiring  New  Home.  — ■  While  there  is  some  authority  for  the 
proposition  that  a  homestead  is  not  abandoned  by  a  removal  of  the  claimant 
without  acquiring  a  new  homestead,6  that  is  not  the  prevailing  view.  Accord- 
ing to  the  preponderance  of  authority  an  actual  removal  with  no  intention  to 
return  amounts  to  an  abandonment,  even  when  a  new  homestead  has  not  been 
acquired.7    But  the  fact  that  the  absent  claimant  has  not  acquired  a  home 


104  Iowa  296;  Boot  v.  Brewster,  75  Iowa  631, 
9  Am.  St.  Rep.  515. 

1.  Burch  v.  Atchison,  82  Ky.  585,  6  Ky.  L. 
Rep.  592,  636. 

2.  Burden  of  Proof  to  Show  Abandonment.  — 
Bradshaw  v.  Hurst,  57  Iowa  745;  Boot  v. 
Brewster,  75  Iowa  631,  9  Am.  St.  Rep.  515; 
Robinson  v.  Charleton,  104  Iowa  296;  Maguire 
v.  Hanson,  105  Iowa  215;  Baker  v.  Pence, 
(Iowa  1898)  76  N.  W.  Rep.  731;  Cooper  v. 
Basham,  (Tex.  1892)  19  S.  W.  Rep.  704;  Wel- 
borne  v.  Downing,  73  Tex.  527. 

3.  Burden  of  Proof  to  Show  Character  of  Re- 
moval.—  Newman  v.  Franklin,  69  Iowa  244; 
Marshall  v.  Applegate,  (Ky.  1889)  10  S.  W. 
Rep.  805;  Bell  v.  Greathouse,  20  Tex.  Civ. 
App.  478. 

4.  Testimony  of  Claimant  as  to  Intentions  Ad- 
missible. —  The  testimony  of  the  person  claim- 
ing a  homestead  is  admissible  and  entitled  to 
consideration,  though  it  is  not  conclusive. 
Boot  v.  Brewster,  75  Iowa  631,  9  Am.  St.  Rep. 
515;  Cline  v.  Upton,  £6  Tex.  320;  Milburn 
Wagon  Co.  v.  Kennedy,  75  Tex.  212. 

Statements  of  Third  Persons.  —  It  has  been 
held  that  statements  made  by  third  persons  at 
the  time  of  removal  as  to  the  claimant's  inten- 
tion to  return  are  inadmissible.  Jones  v. 
Blumenstein,  77  Iowa  361. 

Opinion  of  Claimant.  —  In  Jacobs  v.  Hawkins, 
63  Tex.  1,  an  action  against  a  husband  and 
wife  to  subject  property  claimed  as  a  home- 
stead to  the  lien  of  a  mortgage,  it  was  held 
that  the  declarations  of  the  husband  as  to  the 
character  of  the  property  secured  by  the  mort- 
gage were  properly  excluded  on  the  ground 
that  if,  as  a  matter  of  fact,  the  property  was  a 
homestead,  the  mere  declaration  of  the  hus- 
band could  not  deprive  it  of  that  character. 
The  case  was  distinguished  from  the  cases  in 
which  the  property  has  not  been  used  as  a 
homestead,  or  is  not  so  being  used,  in  which 
the  declarations  of  the  husband  would  seem 
to  be  admissible  for  the  purpose  of  showing 
that  there  was  no  intention  to  claim  the  prop- 
erty as  a  homestead. 

Opinions  of  Third  Persons.  —  Upon  an  issue  of 


abandonment  it  is  error  to  permit  witnesses  to 
give  their  opinions  as  to  the  intent  of  the 
claimant  when  leaving  the  homestead  to  re- 
turn.   Graves  v.  Campbell,  74  Tex.  576. 

Thus,  it  was  held  in  Welborne  v.  Downing, 
73  Tex.  527,  that  testimony  of  a  witness  that 
"  from  conversations  had  "  by  him  with  the 
defendant  upon  the  subject  he  had  been  "  led 
to  believe  that  it  was  not  his  [the  defendant's] 
intention  to  remain  permanently  in  Texas 
after  his  return  from  Montana  "  was  properly 
excluded., 

And  in  Jones  v.  Blumenstein,  77  Iowa  361, 
evidence  of  what  the  purchaser  believed,  when 
he  purchased  the  property,  as  to  the  intention 
of  the  homesteader  to  return  was  held  to  be 
inadmissible  to  prove  abandonment. 

So  it  has  been  held  that  evidence  of  the  gen- 
eral understanding  of  the  claimant's  neighbors 
as  to  his  intention  in  removing  is  not  admis- 
sible upon  the  question  of  intention.  Scottish- 
American  Mortg.  Co.  v.  Scripture,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  210. 

5.  Ross  v.  Hellyer,  26  Fed.  Rep.  413;  Kim- 
ball v.  Wilson,  59  Iowa  638;  Cotton  v.  Hamil, 
58  Iowa  594. 

6.  Acquiring  New  Home  —  Necessary  to  an 
Abandonment.  —  The  case  of  Mills  v.  Von  Bus- 
kirk,  32  Tex.  360,  in  which  it  was  held  that 
there  had  been  no  abandonment  although  the 
claimants,  being  dissatisfied  with  the  condition 
of  the  country,  left  it  in  1865,  declaring  that 
they  did  not  know  that  they  would  ever  return, 
has  been  so  understood.  Smith  v.  Bunn,  75 
Mo.  559. 

In  Massachusetts  it  has  been  held  that  under 
the  statute  of  1855,  c.  238,  no  abandonment  of 
the  premises  to  which  the  homestead  exemp- 
tion has  once  attached  will  be  sufficient  to  ter- 
minate it  until  a  new  homestead  is  acquired 
elsev/here.  Woodbury  v.  Luddy,  14  Allen 
(Mass.)  1,  92  Am.  Dec.  731. 

7.  Same  —  Not  Necessary  to  Abandonment  — 
Iowa.  —  Fyffe  v.  Beers,  18  Iowa  4,  85  Am. 
Dec.  577;  Cottons.  Hamil,  58  Iowa  594;  New- 
man z/.  Franklin,  69  Iowa  244. 

Missouri.  — Smith  v.  Bunn,  75  Mo.  559. 
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elsewhere  is  a  circumstance  which  tends  to  show  an  intention  to  return.1  It 
has  even  been  said  that  a  homestead  will  not  be  considered  abandoned  before 
the  acquisition  of  a  new  one  except  upon  clear  and  conclusive  proof  of  a 
removal  with  an  intention  not  to  return.2 

Removal  and  Acquisition  of  New  Home.  —  When  the  owner  of  a  homestead  removes 
therefrom  to  another  house  owned  by  him  and  resides  there  for  a  considerable 
time,  the  presumption  is  that  the  homestead  has  been  abandoned.3  But  this 
presumption  is  not  conclusive;  if  the  attendant  circumstances  show  that  the 
new  home  was  intended  to  be  used  only  as  a  temporary  residence  there  will 
be  no  abandonment.4  Since,  however,  no  one  can  have  more  than  one  home- 
stead at  the  same  time,  an  abandonment  will  be  established  by  proof  of  the 
fact  that  the  owner  of  a  homestead  has  removed  therefrom  and  acquired  a 
new  homestead  elsewhere.5 

Removal  to  Another  state.  —  The  removal  of  the  owner  of  a  homestead  to 
another  state  for  a  temporary  purpose  and  with  the  intention  of  returning  and 
reoccupying  the  premises  does  not  amount  to  an  abandonment.0  But  the  home- 
stead laws  of  the  several  states  are  regarded  as  applying  only  to  their  citizens. 
If,  therefore,  the  owner  of  a  homestead  in  one  state  removes  to  another  with 
no  definite  and  fixed  intention  of  returning,  and  establishes  a  home  in  and 
becomes  a  citizen  of  the  state  to  which  he  removes,  the  homestead  exemption 
is  abandoned.7 


Texas.  —  Jordan  v.  Godman,  19  Tex.  273; 
Shepherd  v.  Cassiday,  20  Tex.  24,  70  Am. 
Dec.  372;  Gouhenant  v.  Cockrell,  20  Tex.  96; 
McMillan  v.  Warner,  38  Tex.  410;  Woolfolk  v. 
Rickets,  41  Tex.  359;  Cline  v.  Upton,  56  Tex. 
322;  Reece  v.  Renfro,  68  Tex.  IQ4;  Moore  v. 
Johnson,  12  Tex.  Civ.  App.  694;  Scottish- 
American  Mortg.  Co.  v.  Scripture,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  210. 

1.  Failure  to  Acquire  New  Homestead  Evidence 
of  Intention  to  Return.  —  Hughes  v.  Newton,  89 
Fed.  Rep.  213. 

2.  Shepherd  v.  Cassiday,  2oTex.24,  70  Am. 
Dec.  372:  Gouhenant  v.  Cockrell,  20  Tex.  96; 
Cross  v.  Everts,  28  Tex.  533. 

3.  Acquisition  of  New  Home  —  Abandonment 
Presumed  —  Alabama.  —  See  Sides  v.  Scharff, 
93  Ala.  106. 

Arkansas.  —  Wolf  v.  Hawkins,  60  Aik. 
262. 

Illinois.  —  Weight  v.  Dunning,  46  111.  271,  92 
Am.  Dec.  257. 
Iowa.  —  Davis  v.  Kelley,  14  Iowa  523. 
Wisconsin.  —  Jarvais  v.  Moe,  38  Wis.  440. 

4.  Same  —  Presumption  of  Abandonment  Not 
Conclusive  —  Arkansas.  —  Tumlinson  v.  Swin- 
ney,  22  Ark.  400.  76  Am.  Dec.  432;  Robinson 
v.  Swearingen,  55  Ark.  55. 

Iowa.  —  Ayres  v.  Grill,  85  Iowa  720. 

Texas.  —  Farmer  7..  Hale,  14  Tex.  Civ.  App. 
73;  Scottish-American  MortR.  Co.  v.  Scripture, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  210; 
Baum  v.  Williams,  16  Tex.  Civ.  App.  407; 
Gunn  v.  Wynne,  (Tex.  Civ.  App.  1S97)  43  S. 
W.  Rep.  290;  Rcinstein  v.  Daniels,  75  Tex. 
640. 

5.  Acquisition  of  Now  Homcstoad  Works  Aband- 
onment—  Kansas  — Atchison  Sav.  Bank  v. 
Wheeler,  20  Kan.  625;  McAlpin:  v.  Powell, 
44  Kan.  411 

Michigan,  —  Wheeler  v.  Smith,  62  Mich.  373. 

Afinncsota.  —  Donaldson  v.  Lamprey,  29 
Minn.  18.  Compare  Robertson  v.  Sullivan,  31 
Minn.  200. 

Mississippi.  —  Thorns  v.  Thorns,  45  Mis*.  263. 
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Missouri.  —  Kaes  v.  Gross,  92  Mo.  648,  I 
Am.  St.  Rep.  767. 

New  Ilamps/iire.  —  Horn  v.  Tufts,  39  N.  H. 
478;  Nims  v.  Bigelow,  45  N.  H.  347;  Mood  v. 
Lord,  51  N.  H.  448. 

Texas. — Allison  v.  Shilling,  27  Tex.  450,  86 
Am.  Dec.  622;  Russell  v.  Nail,  2  Tex.  Civ. 
App.  60;  Davis  v.  Taylor,  (Tex.  Civ.  App. 
JSQS)  33  S.  W.  Rep.  543;  Scottish-American 
Mortg.  Co.  v.  Scripture,  (Tex.  Civ.  App.  1897) 
40  S.  W.  Rep.  210;  Ghent  v.  Boyd,  18  Tex. 
Civ.  App.  88.  See  Kutch  v.  Holley,  77  Tex. 
220;  Ogden  v.  Giddings,  15  Tex.  486. 

Vermont. —  Howe  v.  Adams.  28  Vt.  541. 

Wisconsin.  —  Schoffen  v.  Landauer,  60  Wis. 
337;  Blackburn  v.  Lake  Shore  Traffic  Co.,  90 
Wis.  362. 

By  the  Iowa  Code  (Code  1873,  §  1994;  Code 
1897,  §  2977)  it  is  provided  that  the  homestead 
"  must  embrace  the  house  used  as  a  home  by 
the  owner,  and  if  he  has  two  or  more  houses 
thus  used,  he  may  select  which  he  will  retain." 
In  a  case  where  the  owner  of  two  tracts  of 
land,  who  occupied  one  of  the  tracts  as  his 
home,  selected  as  his  homestead  the  tract 
which  was  not  so  used,  it  was  held  that  the 
selection  was  void,  and  did  not  amount  to  an 
abandonment  of  his  homestead  right  in  the 
tract  which  he  was  occupying.  Knorrf.  Lohr, 
(Iowa  1899)  78  N.  W.  Rep.  904. 

6.  Removal  to  Another  State  for  Temporary 
Purpose  Not  Abandonment — Georgia.  —  Will- 
banks  v.  Untriner,  98  Ga.  801. 

Illinois.  —  Kitchell  v.  Burgwin,  21  111.  40; 
Cipperly  v.  Rhodes,  53  111.  346. 

Iowa.  —  Bradshaw  v.  Hurst,  57  Iowa  745. 

New  Hampshire.  —  Mcadcr  v.  Place,  43  N. 
H.  307. 

Ohio.  —  Wetz  v.  Beard,   12  Ohio  St.  431. 
Texas.  —  Graves  v.  Campbell,  74  Tex.  576; 
Jones  v.  Robbing,  74  Tex.  615. 

7.  Removal  to  Another  State  with  No  Intention 
to  Return  Constitutes  Abandonment — Alabama. 
—  Gist  v.  Lucas,  (Ala.  1899)  25  So.  Rep.  411 
Land  v.  Boykiu,  (Ala.  1899)  25  So.  Rep.  172. 
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Voting  at  Place  of  New  Residence.  —  When  a  debtor,  after  moving  from  his  home- 
stead to  another  place  to  live,  exercises  the  right  of  suffrage  at  his  new  home, 
this  is  evidence  from  which  it  may  be  inferred  that  his  removal  was  not  merely 
temporary  and  with  the  intentidn  to  return.1  But  it  is  not  conclusive,  and 
may  be  overcome  by  circumstances  showing  an  intention  to  return.2 

Duration  of  Absence.  —  While  the  length  of  time  during  which  the  homesteader 
who  has  removed  from  the  premises  remains  away  is  important  as  indicating 
his  intention  and  must  be  taken  into  account  in  determining  the  question  of 
abandonment,3  it  can  be  looked  to  only  for  the  purpose  of  determining  the 
intent  with  which  the  removal  was  made,  and  is  not  conclusive.  Even  a  pro- 
longed absence  may,  in  the  light  of  the  attendant  circumstances,  be  wholly 
consistent  with  an  intention  to  return  which  will  preclude  the  finding  of  an 
abandonment.4    And,  on  the  other  hand,  if  there  exists  an  intention  not  to 


Calijornia.  — Arendt  v.  Mace,  76  Cal.  315,  9 
Am.  St.  Rep.  207. 

Georgia.  —  City  Bank  v.  Smisson,  73  Ga. 
422;  Jackson  v.  Du  Bose,  87  Ga.  761;  Knox  v. 
Vow,  91  Ga.  367. 

Illinois.  —  Cabeen  v.  Mulligan,  37  111.  230,  87 
Am.  Dec.  247;  Maher  v.  McConaga,  47  111. 
392;  Carr  v.  Rising,  62  III.  14;  Fisher  v.  Cor- 
nell, 70  111.  216. 

Iowa.  —  Orman-  v.  Orman,  26  Iowa  361; 
Leonard  v.  Ingraham,  58  Iowa  406;  Perry  v. 
Dillrance,  86  Iowa  424. 

Kansas.  —  Fessler  v.  Haas,  19  Kan.  216; 
Atchison  Sav.  Bank  v.  Wheeler,  20  Kan.  625; 
Mosteller  v.  Readhead,  6  Kan.  App.  512. 

Kentucky.  —  Caldwell  v.  Seivers,  85  Ky.  38,  8 
Ky.  L.  Rep.  636;  Williams  v.  Rose,  6  Ky.  L. 
Rep.  517;  Crush  v.  Stewart,  7  Ky.  L.  Rep. 
825. 

Mississippi.  —  Salter  ?;  Embrey,  (Miss.  1895) 
18  So.  Rep.  373- 

North  Carolina.  —  Baker  v.  Legget,  98  N. 
Car.  304;  Finley  v.  Saunders,  98  N.  Car.  462; 
Munds  v.  Cassidey,  98  N.  Car.  558;  Lee  v. 
Moseley,  101  N.  Car.  311.  See  Adrian  v. 
Shaw,  82  N.  Car.  474. 

North  Dakota.  —  Kuhnert  v.  Conrad,  6  N. 
Dak.  215. 

Ohio.  —  Stewart  v.  Boyd,  9  Am.  L.  Rec.  364, 
6  Ohio  Dec.  (Reprint)  973. 

South  Carolina.  —  Trimmier  v.  Winsmith,  41 
S.  Car.  109. 

Tennessee.  —  Hicks  v.  Pepper,  1  Baxt. 
(Tenn.)42;  Carrigan  v.  Rowell,  96  Tenn.  185; 
McClellan  v.  Carroll,  (Tenn.  Ch.  1897)  42  S. 
W.  Rep.  185. 

Texas.  —  Trawick  v.  Harris,  8  Tex.  312; 
Jordan  v.  Godman,  19  Tex.  273;  McMillan  z\ 
Warner,  38  Tex.  410;  McElroy  v.  McGoffin,  68 
Tex.  208;  Reece  z>.  Renfro,  68  Tex.  192,  Odum 
v.  Menafee,  11  Tex.  Civ.  App.  119;  Burcham 
v.  Gann.  1  Tex.  Unrep.  Cas.  338. 

Virginia.  —  Lindsay  v.  Murphy,  76  Va.  428. 

Wisconsin.  —  Moore  v.  Smead,  89  Wis.  558. 

Where  the  owner  of  a  homestead  removed  to 
another  state  and  resided  there  fifteen  months, 
and  then  returned  to  the  state,  but  to  a  differ- 
ent county,  it  was  held  that  the  homestead  had 
been  abandoned.  Maher  v.  McConaga,  47  111. 
392. 

1.  Effect  of  Voting  at  Place  of  New  Residence  — 

Florida.  —  Murphy  v.  Farquhar,  39  Fla.  350. 

Illinois. — Titman  v.  Moore,  43  111.  169; 
Cobb  v.  Smith,  88  111.  199;  Jackson  v.  Sackett, 
146  111.  646;  Hagerty  v.  Hagerty,  149  III.  655. 
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Iowa.  —  Cotton  v.  Hamil,  58  Iowa  594;  Con- 
way v.  Nichols,  106  Iowa  358;  Ross  v.  Hellyer, 
26  Fed.  Rep.  413. 

Michigan.  —  Hoffman  v.  Buschman,  95  Mich. 
538. 

In  Ross  v.  Hellyer,  26  Fed.  Rep.  413,  it  was 
held  that  evidence  of  the  removal  of  a  home- 
steader to  another  county  and  of  his  repeatedly 
voting  at  elections  held  there  was  sufficient  to 
establish  an  abandonment  of  his  homestead  in 
the  county  from  which  he  removed. 

2.  Iowa.  —  Painter  v.  Steflen,  87  Iowa  171; 
Robinson  v.  Charleton,  104  Iowa  296. 

Kentucky.  —  Campbell  v.  Potter,  (Ky.  1895) 
29  S.  W.  Rep.  139;  Cincinnati  Leaf  Tobacco 
Warehouse  Co.  v.  Thompson,  (Ky.  1899)  49  S. 
W.  Rep.  446. 

Nebraska.  —  Corey  v.  Schuster,  44  Neb. 
269;  Mallard  v.  North  Platte  First  Nat.  Bank, 
40  Neb.  784. 

Texas.  —  Graves  v.  Campbell,  74  Tex.  576; 
Sanders  v.  Sheran,  66  Tex.  655. 

Effect  of  Registering  as  Voter.  —  The  fact  that 
a  homestead  claimant  registered  as  a  voter  at 
the  place  to  which  he  had  removed  has  been 
held  not  to  be  as  strong  evidence  of  intention 
to  remain  away  as  is  the  act  of  voting.  It  is, 
however,  a  fact  to  be  considered  as  any  other 
fact  in  the  case  and  to  be  given  such  weight 
as  it  is  entitled  to  under  the  rules  governing 
the  consideration  of  testimony.  Mallard  v. 
North  Platte  First  Nat.  Bank,  40  Neb.  784. 

3.  Effect  of  Long-continued  Absence  —  Iowa.  — 
Dunton  v.  Woodbury,  24  Iowa  74;  Newman 
v.  Franklin,  69  Iowa  244. 

Kentucky.  —  Burch  v.  Atchison,  82  Ky.  585, 
6  Ky.  L.  Rep.  592,  636. 

Texas.  —  Cline  v.  Upton,  56  Tex.  320. 

While  length  of  absence  from  the  homestead 
is  not  conclusive  upon  the  question  of  aban- 
donment, yet  where  there  are  no  circumstances 
or  acts  of  the  tarty  manifesting  a  purpose  to 
return  and  occupy  it  as  a  homestead,  the 
length  of  absence  becomes  an  important  fact . 
in  determining  the  question  of  intention  to 
return.  Dunton  v.  Woodbury,  24  Iowa  74. 
It  may  become  a  controlling  circumstance. 
Newman  v.  Franklin,  69  Iowa  244. 

4.  United  States.  —  Hughes  v.  Newton,  89 
Fed.  Rep.  213. 

Arkansas.  —  Brown  v.  Watson,  41  Ark.  309; 
Robinson  v.  Swearingen,  55  Ark.  55. 

Iowa.  —  Fyffe  v.  Beers,  18  Iowa  4,  85  Am. 
Dec.  577;  Boot  v.  Brewster,  75  Iowa  631,  9- 
Am.  St.  Rep.  515;  Ayres  v.  Grill,  85  Iowa  720; 
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return  it  is  not  necessary  that  the  absence  be  continued  for  a  great  length  of 
time  in  order  to  work  an  abandonment.' 

Removal  of  Dwelling  from  Land.  —  It  has  been  held  that  the  removal  by  the 
homesteader  of  his  dwelling  house  from  the  land,  and  his  occupation  of  it  in 
its  new  location  as  a  home,  are  prima  facie  evidence  of  abandonment,  and  the 
burden  is  on  him  to  rebut  the  presumption  which  arises  from  those  facts.8 

Declarations  of  Owner.  —  The  declarations  of  the  owner  of  homestead  property 
may  be  given  in  evidence  to  establish  the  intent  with  which  a  removal  was 
made.3  They  may  be  given  in  evidence  to  show  either  an  intention  to  return  4 
or  an  intention  not  to  return.5  But  such  declarations  are  not  conclusive 
either  to  establish  an  abandonment  6  or  to  show  that  there  existed  an  inten- 
tion to  return  and  occupy  the  premises.7 

Removal  and  Subsequent  Conveyance.  —  A  removal  from  the  homestead  property 
and  a  residence  elsewhere  for  a  time,  followed  by  a  conveyance  of  the  home- 
stead, constitute  evidence  of  an  intention  to  abandon  the  exemption ; s  but 
such  evidence  is  not  conclusive,  and  may  be  overcome  by  other  evidence 
tending  to  show  an  intention  to  return  and  occupy  the  premises  as  a  homestead.9 

Homesteader  Taking  Advice  of  Counsel.  —  The  fact  that  the  owner  of  a  homestead, 
before  removing,  took  the  advice  of  counsel  as  to  the  effect  of  leaving  upon 
his  homestead  exemption  tends  to  show  an  intention  to  return  and  is  admis- 
sible in  evidence.10 

Offering  Homestead  for  Sale.  —  Since  the  owner  of  a  homestead  may  sell  and 
convey  the  property  without  thereby  subjecting  it  to  the  claims  of  his  creditors, 


Painter  v.  Steffen,  87  Iowa  171;  Zwick  v. 
Johns,  89  Iowa  550;  Repenn  v.  Davis,  72  Iowa 
548;  Robinson  v.  Charleton,  104  Iowa  296; 
Maguire  v.  Hanson,  105  Iowa  215. 

Kansas.  —  Osborne  v.  Schoonmaker,  47  Kan. 
667. 

Kentucky.  —  McFarland  v.  Washington,  (Ky. 
1890)  14  S.  W.  Rep.  354. 

Michigan.  —  Bunker  v.  Paquette,  37  Mich. 
79;  Kaeding  v .  Joachimsthal,  98  Mich.  78. 

Texas.  —  McMillan  v.  Warner,  38  Tex.  410; 
Cline  v.  Upton,  56  Tex.  319;  Sanders  v. 
Sheran,  66  Tex.  655;  Farmer  v.  Hale,  14  Tex. 
Civ.  App.  73. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381. 

1.  Cline  v.  Upton,  56  Tex.  319. 

2.  Effect  of  Removing  Dwelling  House  from 
Land.  —  Fergus  v.  Woodworth,  44  111.  374; 
Maguire  v.  Hanson,  105  Iowa  215.  But  in 
Bunker  v.  Paquette,  37  Mich.  79,  it  was  held 
that  a  dwelling  on  the  land  occupied  as  a 
homestead  is  exempt  from  execution  while 
being  removed  by  the  owner  to  another  parcel 
of  land,  and  the  fact  that  he  and  his  family 
had  left  the  house,  leaving  a  portion  of  the 
furniture  therein,  and  had  been  living  in  a 
rented  house  at  some  distance  therefrom  for 
some  two  years  prior  to  ihe  levy  would  not 
render  the  house  subject  toexcculion  unless 
he  had  abandoned  it  as  a  homestead. 

3.  McMillan  v.  Warner,  38  Tex.  410.  And 
see  Mills  v.  Mills,  141  Mo.  195. 

But  in  Hart  v.  Randolph,  142  111.  521,  it  was 
held  that  declarations  of  a  homesteader  as  to 
his  abandonment  of  the  homestead  are  not  ad- 
missible in  evidence  as  against  his  grantee. 

4.  Bcnbow  v.  Boyer,  89  Iowa  494;  Cincin- 
nati Leaf  Tobacco  Warahouse  Co.  v.  Thomp- 
son, (Ky.  1899)498.  W.  Rep.  446;  (iouhcnanl 
v.  Cockrcll,  20  Tex.  98;  Woolfolk  v.  Rickctts, 
48  Tex.  28. 

5  Hrcnnan  v.  Wallace,  25  Cal.  108;  Holli- 


man  v.  Smith,  39  Tex.  357;  Jones  v.  Robbins, 
3  Tex.  Civ.  App.  200;  Keller  v.  Beattie,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  667. 

6.  Imhoff  v.  Lipe,  162  111.  282;  Shepherd  v. 
Cassiday,  20  Tex.  24,  70  Am.  Dec.  372; 
Thomas  v.  Williams,  50  Tex.  269. 

7.  Benbow  v.  Boyer,  89  Iowa  494;  Woolfolk 
v.  Ricketts,  48  Tex.  28;  Boehm  v.  Beutler,  16 
Tex.  Civ.  App.  380. 

In  Jarvais  v.  Moe,  38  Wis.  440,  it  was  held 
that  declarations  made  by  the  homestead 
claimant  after  intervening  occurrences  have 
made  his  return  to  the  homestead  advantage- 
ous will  not  alone  be  sufficient  to  establish  the 
fact  that  he  intended  to  return. 

8.  Effect  of  Removal  and  Subsequent  Conveyance. 
—  Phillips  v.  Springfield,  39  111.  83;  Conway 
v.  Nichols,  (Iowa  1897)  71  N.  W.  Rep.  183; 
Jones  v.  Robbins,  (Tex.  Civ.  App.  1893)  22  S. 
W.  Rep.  69;  Focke  v.  Sterling,  18  Tex.  Civ. 
App.  8;  Kerr  v.  Oppenhcimer,  20  Tex.  Civ. 
App.  140. 

In  Murphy  v.  Farquhar,  39  Fla.  350,  it  was 
held  that  a  removal  from  the  homestead  and 
an  attempt  by  the  husband  to  transfer  it  to  his 
wife  constituted  evidence  of  an  intention  not 
to  return. 

9.  Fuller  v.  Whitlock,  99  Ala.  411. 
It  has  been  held  that  where  thcte  was  no  in- 
tention to  abandon  the  homestead  exemption, 
the  lapse  of  eight  days  between  the  discontinu- 
ance of  the  business  and  a  conveyance  of  prem- 
ises held  as  a  business  homestead  will  not 
destroy  the  exemption.  Shcuber  v.  Ballow, 
64  Tex.  166. 

10.  Taking  Advice  of  Counsel. —  Painter  v. 
Steffen,  87  Iowa  171;  Quigley  v.  McEvony,  41 
Neb.  73;  Shepherd  v.  Cassiday,  20  Tex.  24,  70 
Am.  Dec.  372. 

But  in  Cahill  v.  Wilson,  62  111.  137,  evidence 
that  a  homesteader,  before  removing  from  the 
premises,  inquired  of  an  attorney  as  to  the 
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the  fact  that  he  offers  it  for  sale  is  not  of  itself  sufficient  to  show  an  intention 
to  abandon  the  exemption.1 

Use  of  Premises  for  Other  than  Homestead  Purposes.  —  In  Texas  it  has  been  held  that 
if  the  owner  of  a  business  homestead  ceases  to  use  the  premises  for  business 
purposes  with  no  intention  to  resume  them  or  to  pursue  some  other  calling  or 
b  isiness  on  the  homestead  property,  there  is  an  end  to  the  exemption.2  And 
while  a  temporary  use  of  a  part  of  the  homestead  property  for  other  than 
homestead  purposes  does  not  amount  to  an  abandonment  of  the  homestead 
exemption  in  the  part  so  used,3  it  has  been  held  that  when  any  part  of  a 
homestead  is  permanently  appropriated  to  an  inconsistent  use,  the  part  so 
appropriated  loses  its  homestead  character.'1  In  other  jurisdictions  it  has 
been  held  that  where  the  land  claimed  as  a  homestead  consists  of  only  one 
tract  and  does  not  exceed  in  area  the  amount  permitted  to  be  held  as  a  home- 
stead, the  use  of  a  part  of  the  homestead  for  other  than  homestead  purposes 
does  not  amount  to  an  abandonment  of  any  part  of  the  homestead  property.5 
Nor  does  the  fact  that  the  owner  of  a  homestead  which  is  occupied  by  house 
leases  part  of  it  have  that  effect.6 


mode  of  preserving  his  homestead  rights  was 
held  insufficient  to  show  an  intention  to  return 
and  oc:upy  the  homestead. 

1.  Offering  to  Sell  Homestead  Not  Abandonment. 

—  Gregory  v.  Oates,  92  Ky.  532;  Harbison  v. 
Tennison,  (Tex.  Civ.  App.  1896)38  S.  W.  Rep. 
232. 

2.  Use  of  Business  Homestead  for  Other  than 
Business  Purposes. —  Kaufman  v.  Fore,  73  Tex. 
308;  Hade  v.  Richards,  78  Tex.  80;  Hill  v. 
Hill,  85  Tex.  103;  Tackaberry  v.  City  Nat. 
Bank,  85  Tex.  488;  Willis  v.  Pounds,  6  Tex. 
Civ.  App.  512;  Duncan  v.  Alexander,  83  Tex. 
441;  Ford  v.  Fosgard,  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  445;  Scott  v.  Parks,  (Tex.  Civ.  App. 
1894)  29  S.  W.  Rep.  216. 

A  mere  intention  again  to  occupy  the  prem- 
ises as  a  place  of  business  at  some  indefinite 
time  in  the  future,  and  dependent  upon  a 
contingency  which  may  not  happen,  does  not 
preserve  the  exemption.  H ull  v.  Naumberg,  1 
Tex.  Civ.  App.  132;  Hill  v.  Hill,  85  Tex.  103; 
Ford  v.  Fosgard,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  445. 

But  a  partial  and  merely  temporary  discon- 
tinuance of  the  use  of  the  homestead  for  busi- 
ness purposes,  with  an  intention  again  to 
resume  business  upon  the  premises,  does  not 
amount  to  an  abandonment.  Schoellkopf  v. 
Cameron,  19  Tex.  Civ.  App.  593. 

The  continuance  of  the  business  homestead 
does  not  depend  upon  the  business  success  of 
the  owner;  if  there  is  a  bona  fide  attempt  by 
him  to  conduct  a  business  upon  the  property, 
that  is  sufficient.  Gassoway  v.  White,  70  Tex. 
475- 

Where  the  owner  of  a  house  and  lot  occu- 
pied the  premises  both  as  a  residence  and  as 
a  place  of  business,  and  the  place  of  business 
was  necessarily  closed  in  consequence  of  the 
levying  of  an  attachment  on  His  stock  and  fix- 
tures, it  was  held  that  there  was  no  abandon- 
ment.   King  v.  Harter,  70  Tex.  579. 

3.  Use  of  Part  of  Homestead  for  Other  than 
Homestead  Purposes.  —  Rollins  v.  O'Farrel,  77 
Tex.  90;  Harle  v.  Richards,  78  Tex.  80;  Hens- 
ley  v.  Shields,  6  Tex.  Civ.  App.  136;  Hinzie 
v.  Moody,  13  Tex.  Civ.  App.  193;  Shook  v. 
Shook,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
73i- 


4.  Inconsistent  Use  of  Part  of  Homestead.  — 

Medlenka  v.  Downing,  59  Tex.  32;  Wynne  v. 
Hudson,  66  Tex.  1;  Hargadene  v.  Whitfield, 
71  Tex.  482;  Langston  v.  Maxey,  74  Tex.  155; 
Milburn  Wagon  Co.  v.  Kennedy,  75  Tex.  212; 
Ayers  v.  Shackey,  2  Tex.  Unrep.  Cas.  274; 
Williams  v.  Cleveland,  18  Tex.  Civ.  App.  133. 

5.  Groneweg  v.  Beck,  93  Iowa  717;  Hoffman 
v.  Hill,  47  Kan.  611. 

The  fact  that  a  widow  residing  on  the  home- 
stead of  her  deceased  husband  takes  her  son- 
in-law  and  his  family  to  live  with  her  thereon 
does  not  constitute  an  abandonment  of  her 
homestead  right.  Jones  v.  Blumenstein,  77 
Iowa  361. 

Use  of  Premises  for  Illegal  Purposes. —  It  has 

been  held  that  the  use  of  a  homesiead  for  ille- 
gal purposes  does  not  amount  to  an  abandon- 
ment. Groneweg  v.  Beck,  93  Iowa  717;  Prince 
v.  Hake,  75  Wis.  638. 

But  under  a  clause  in  the  Constitution  of 
Texas  (art.  16,  §  51)  which  provides  that  the 
homestead  "  shall  be  used  for  the  purposes  of 
a  home,  or  as  a  place  to  exercise  the  calling  or 
business  of  the  head  of  a  family,"  it  was  held 
that  if  the  real  business  or  occupation  in 
which  the  debtor  was  engaged  in  on  the  prem- 
ises was  the  keeping  and  exhibiting  of  gaming 
tables  and  banks  for  the  purpose  of  gaming  in 
the  house,  that  being  an  unlawful  use,  the 
premises  were  not  protected  from  forced  sale. 
Tillman  v.  Brown,  64  Tex.  181. 

6.  Leasing  Part  of  Premises — Alabama. — 
Metcalf  v.  Smith,  106  Ala.  301;  Dowling  v. 
Home,  117  Ala.  242. 

Arkansas.  —  Simpson  v.  Biffle,  63  Ark.  289. 
California.  —  Heathman  v.  Holmes,  94  Cal. 
291. 

Iowa.  —  Sibley  v.  Lawrence,  46  Iowa  563. 
Kansas.  —  Pitney  v.  Eldridge,  58  Kan.  215. 
Missouri.  —  Brown  v.  Brown,  68  Mo.  388. 
South     Carolina.  —  McClenaghan     v.  Mc- 
Eachern,  47  S.  Car.  446. 

Texas.  —  Newton  v.  Calhoun,  68  Tex.  451; 
Oppenheimer  v.  Fritter,  79  Tex.  99;  Blackburn 
v.  Knight,  81  Tex.  326;  Malone  v.  Kornrumpf, 
84  Tex.  454;  Hensley  v.  Shields,  6  Tex.  Civ. 
App.  136;  Bailey  v.  Bauknight,  ( Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  56;  Maroney  Hard- 
ware Co.  v.  Connellee,  (Tex.  Civ.  App.  1894) 
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Leasing  Premises.  —  Leasing  the  homestead  premises  during  a  temporary 
absence  therefrom  does  not  constitute  an  abandonment.1    But  leasing  the 


25  S.  W.  Rep.  448;  Forsgard  v.  Ford,  87  Tex. 
185:  Prufrock  v.  Joseph,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  264;  Hayes  v.  Cavil,  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  313. 

A  husband  occupying  with  his  wife  one 
room  of  his  hotel  as  a  residence  does  not  lose 
his  homestead  right  in  the  premises  bv  renting 
out  the  balance  for  use  as  a  hotel.  Gainus  v. 
Cannon,  42  Ark.  503. 

1.  Temporary  Leasing  of  Premises  Not  Abandon- 
ment—  Arkansas.  —  Gates  v.  Steele,  48  Ark. 
539;  White  Sewing  Mach.  Co.  v.  Wooster,  66 
Ark.  382. 

Colorado.  —  Dallemand  v.  Mannon,  4  Colo. 
App.  262. 

Illinois.  —  Bonnell  v.  Smith,  53  111.  375; 
Wiggins  v.  Chance,  54  111.  175;  Moore  v. 
Flynn,  135  111.  74;  Brokaw  v.  Ogle,  170  111. 
115;  Moline  Plow  Co.  v.  Vanderhoof,  36  III. 
App.  26. 

Iowa. — Stewart  v.  Brand,  23  Iowa  477; 
Robb  v.  McBride,  28  Iowa  386;  Shirland  v. 
Union  Nat.  Bank,  65  Iowa  96;  Jones  v.  Blum- 
enstein,  77  Iowa  361;  Painter  v.  Steffen,  87 
Iowa  171;  Morgan  v.  Rountree,  88  Iowa  249, 
45  Am.  St.  Rep.  234;  Coad  v.  Neal,  55  Iowa 
528. 

Kansas.  —  Hixon  v.  George,  18  Kan.  253. 

Kentucky.  —  Sansberry  v.  Simms,  79  Ky. 
527,  3  Ky.  L.  Rep.  303;  Phipps  v.  Acton,  12 
Bush  (Ky.)  377;  Herferth  v.  Zimmerman,  7 
Ky.  L.  Rep.  669;  Davis  v.  Prichard,  (Ky.  1888) 
7  S.  W.  Rep.  549;  Gregory  v.  Oates,  92  Ky. 
532;  Derickson  v.  Gilespie,  (Ky.  1895)  32  S. 
W.  Rep.  1084;  Cincinnati  Leaf  Tobacco  Ware- 
house Co.  v.  Thompson,  (Ky.  1899)49  S.  W. 
Rep.  446. 

Louisiana.  —  Burch  v.  Mouton,  37  La.  Ann. 
725. 

Michigan.  —  Earll  v.  Earll,  60  Mich.  30. 
Mississippi.  —  Campbell  v.  Adair,  45  Miss. 
170. 

Missouri.  —  Duffey  v.  Willis,  99  Mo.  132. 
Nebraska.  —  Corey  v.  Schuster,  44  Neb.  269. 
New  Hampshire. —  Locke  v.  Rowell,  47  N. 
H.  46. 

Ohio.  —  Wetz  v.  Beard,  12  Ohio  St.  431. 

Tennessee.  —  Mclniurf  v.  Woodruff,  9  Lea 
(Tenn.)  671. 

Texas.  —  Hancock  v.  Morgan,  17  Tex.  582; 
Shepherd  v.  Cassiday,  20  Tex.  24,  70  Am. 
Dec.  372;  Foreman  v.  Meroncy,  62  Tex.  723; 
Jacobs  v.  Hawkins,  63  Tex.  1;  Axer  r.  Bassett, 
63  Tex.  545;  Bowman  v.  Watson,  66  Tex.  296; 
Newton  z.  Calhoun,  68  Tex.  451;  Kaufman  *. 
Fore,  73  Tex.  308;  Graves  v.  Campbell,  74 
Tex.  576;  Uarle  v.  Richards,  78  Tex.  80; 
Malone  v.  Kornrumpf,  84  Tex.  454;  Hensley 
v.  Shields,  6  Tex.  Civ.  App.  136;  Sanders  v. 
Sheran,  66  Tex.  655;  C.  B.  Carter  Lumber 
Co.  v.  Clay,  (Tex.  1888)  10  S.  W.  Rep.  293; 
Hines  v.  Nelson,  (Tex.  Civ.  App.  1893)  24  S. 
W.  Rep.  541;  Prufrock  v.  Joseph.  (Tex.  Civ. 
App.  )894)27  S.  W.  Rep.  264;  Farmers.  Hale, 
14  Tex.  Civ.  App.  73;  Harbison  v.  Tcnnison, 
(Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  232. 

Wisconsin.  —  Herrick  7/.  Graves,  16  Wis. 
163;  Zl miner  v.  Pauley,  51  Wis.  282. 

In  California,  since  a  homestead  cannot,  un- 


der the  Civil  Code,  be  abandoned  by  the 
claimant  ceasing  to  reside  upon  the  premises, 
the  fact  that  a  homesteader  leases  his  home- 
stead property  and  purchases  other  property 
upon  which  he  erects  a  home  in  which  he  re- 
sides does  not  show  or  tend  to  show  the  aban- 
donment of  the  homestead.  Simonson  v. 
Burr,  121  Cal.  582. 

Alabama  Statutory  Provisions.  —  In  Alabama 
it  was  formerly  held  that  actual  occupancy 
and  use  of  the  homestead  by  the  owner  or  his 
family  were  necessary  to  entitle  him  to  its  ex- 
emption under  the  homestead  law,  and  that 
this  righl  was  lost  when  he  abandoned  its  oc- 
cupancy and  rented  it  out  to  be  occupied  by  a 
tenant.  Kaster  v.  McWilliams,  41  Ala.  302; 
Boyle  v.  Shulman,  59  Ala.  566;  Stow  v.  Lillie, 
63  Ala.  257. 

But  by  Code  1876,  §  2843  (Code  1896,  §  2065), 
it  was  declared  lhat  a  temporary  quitting  or 
leasing  of  a  homestead  for  a  period  of  not 
more  than  twelve  months  at  one  time  should 
not  be  deemed  to  be  an  abandonment  of  the 
right  of  homestead;  but  if  the  homesteader 
should  make  and  file  the  declaration  and 
claim  as  therein  provided,  it  should  remain 
subject  to  the  same  right  of  homestead  as  if 
he  had  continued  in  the  actual  occupancy 
thereof.  Under  this  statute  it  has  been  held 
that  a  leasing  of  and  absence  from  the  home- 
stead premises  for  a  period  of  less  than  twelve 
months  is  not  an  abandonment  so  long  as 
there  exists  an  intention  of  returning  and  the 
required  declaration  and  claim  have  been  duly 
filed.  Beckert  v.  Whitlock,  83  Ala.  123;  Fuller 
v.  Whitlock,  99  Ala.  411. 

But  it  has  been  held  that  the  homestead  ex- 
emption is  lost  if  the  owner  leases  the  prem- 
ises, removes  therefrom,  and  places  a  tenant 
in  possession  without  having  filed  his  written 
declaration  and  claim  of  exemption  for  record 
in  the  office  of  the  judge  of  probate  as  required 
by  the  statute.  Murphy  v.  Hunt,  75  Ala.  438; 
Pollak  v.  Caldwell,  94  Ala.  149. 

And  it  has  been  held  that  leasing  the  prem- 
ises for  a  longer  term  than  twelve  months  is 
an  abandonment  of  the  homestead  exemption. 
Boyle  v.  Shulman,  59  Ala.  566;  Scaife  v. 
Argall,  74AU.473:  Blackman  v.  Moorc-Hand- 
ley  Hardware  Co.,  106  Ala.  458. 

Where  the  owner  of  a  homestead  farm 
leased  it  to  a  tenant  for  a  period  of  one  year, 
and,  while  residing  elsewhere,  made  a  new 
contract  with  the  tenant  by  which  he  was  to 
resume  possession  of  the  land  and  residence  in 
part,  but  in  severally,  and  not  jointly  with  the 
tenant,  and  thereupon  moved  back  upon  the 
place  and  into  the  house  and  took  up  his  per- 
manent residence  there,  it  was  held  that  there 
was  no  abandonment  of  the  homestead  ex- 
emption.   Dowling  7'.  Home,  117  Ala.  242. 

Lease  for  Life  of  Homesteader. —  Under  ordi- 
nary circumstances  a  lease  for  the  life  of  a 
homesteader  will  furnish  conclusive  evidence 
of  abandonment;  but  it  has  been  held  that  a 
lease  of  land  for  life  made  by  an  old  man 
whose  health  made  it  necessary  to  go  and  live 
with  his  daughter  was  not  an  abandonment  of 
his  homestead  right  in  the  land  where  he  re- 
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premises  and  giving  possession  to  the  tenant  with  no  intention  of  again  occu- 
pying  the  property  as  a  homestead  will  amount  to  an  abandonment  of  the 

exemption. 

Devising  Homestead.  —  The  fact  that  a  homestead  is  devised  by  the  owner 
does  not  work  an  abandonment  of  the  exemption,8  and  it  has  been  said  that 
the  fact  that  the  owner  of  a  homestead  disposes  of  a  part  of  it  by  will  does 
not  have  the  effect  of  destroying  the  homestead  character  of  the  part  which  is 
not  devised.3 

Acceptance  of  Lease  of  Premises.  —  The  intention  to  abandon  the  homestead 
exemption  may  be  inferred  from  the  acceptance  by  the  homesteader  of  a  lease 
of  the  premises  from  a  person  who  holds  a  mortgage  thereon  which  has  been 
irregularly  foreclosed,4  or  from  a  grantee  of  the  premises  by  an  invalid  con- 
veyance.5 And  it  has  been  held  that  a  widow  abandoned  her  rights  in  a 
homestead  and  exempt  personalty  by  accepting  a  lease  thereof  from  the 
decedent's  heirs,  and  subsequently  conveying  the  property  to  them,  canceling 
the  lease,  and  accepting  other  provisions  for  her  support.6 

By  Sale  or  Conveyance  —  In  General.  —  The  general  rule  is  believed  to  be  that  a 
sale  or  conveyance  of  the  homestead  is  not,  in  a  strict  sense  of  the  term,  an 
abandonment  of  the  right.7 


served  the  right  to  return  to  the  place  and 
make  it  his  home.  Gates  v.  Steele,  48  Ark. 
539- 

1.  Leasing  with  No  Intention  of  Again  Occupy- 
ing Homestead  Constitutes  Abandonment  —  Ala- 
bama. —  Boyle  v.  Shulman,  59  Ala.  566. 

Nebraska.  —  Warren  v.  Peterson,  32  Neb. 
727. 

New  Hampshire.  —  Hoitt  v.  Webb,  36  N. 
H.  158;  Horn  v.  Tufts,  39  N.  H.  478;  Austin 
v.  Stanley,  46  N.  H.  51. 

Texas — Wynne  v.  Hudson,  66  Tex.  1; 
Kaufman  v.  Fore,  73  Tex.  308;  Oppenheimer 
v.  Fritter,  79  Tex.  99;  Blackburn  v.  Knight, 
81  Tex..  326. 

Vermont.  —  Davis  v.  Andrews,  30  Vt.  678. 

2.  Norris  v.  Callahan,  59  Miss.  140. 

3.  Johnson  v.  Harrison,  41  Wis.  381. 

4.  Bradshaw  v.  Remick,  go  Iowa  409. 

5.  Anderson  v.  Cosman,  103  Iowa  266. 

6.  Ditson  v.  Ditson,  85  Iowa  276. 

7.  Sale  or  Mortgage  Does  Not  Render  Home- 
stead Subject  to  Debts.  —  The  homestead  of  a 
debtor  is  nol  subject  to  the  lien  of  a  judg- 
ment and  execution  against  him,  and  he  may 
sell  or  mortgage  it  without  its  being  thereby 
subjected  to  a  levy  or  sale.  Green  v.  Marks, 
25  111.  221.  See  also  Moore  v.  Flynn,  135 
111.  74. 

Offering  Land  for  Sale  Not  Abandonment.  — 

Gregory  v.  Oates,  92  Ky.  532. 

Conveyance  of  Part  of  Homestead.  —  Where 
one  owning  a  homestead  worth  less  than  the 
limit  fixed  by  statute  has  conveyed  a  part 
thereof,  such  part  cannot  be  held  liable  for  his 
debts  after  his  dealh.  Marshall  v.  Strange, 
(Ky.  1888)  9  S.  W.  Rep.  250. 

A  Widow  to  Whom  a  Homestead  Has  Been  As- 
signed may  alienate  her  right  in  the  property 
without  working  a  forfeiture  of  the  home- 
stead.   Cowan  v.  Carson,  101  Tenn.  523. 

Sale  and  Repurchase  in  Foreclosure.  —  A  widow 
sold  her  homestead  by  a  deed  expressly  re- 
taining a  vendor's  lien,  and  also  secured  the 
unpaid  purchase  money  by  a  deed  of  trust. 
She  intended  to  remove  to  another  county 
when  the  purchase  money  should  be  paid,  and 


in  the  meantime  lived  on  rented  premises. 
The  purchaser  made  default  in  payment,  and 
the  widow,  having  acquired  no  new  home- 
stead, foreclosed  the  trust  deed  and  repur- 
chased the  property  with  the  intention  of 
resuming  its  occupancy  as  a  homestead,  which 
she  did  as  soon  as  she  was  able  to  regain  pos- 
session. It  was  held,  as  against  a  creditor  ob- 
taining and  registering  a  judgment  after  her 
repurchase,  that  she  had  not  been  divested  of 
her  superior  title  to  the  property  and  her  home- 
stead right  therein.  Smith  v.  Wright,  13  Tex. 
Civ.  App.  480. 

Conveyance  —  Removal  —  Reconveyance  to 
Wife. —  But  as  the  homestead  statute  docs  not 
exempt  from  execution  the  money  or  credits 
obtained  from  the  sale  of  the  homestead  by  the 
voluntary  act  of  the  exemptionist,  it  was  held 
that  where  one,  having  sold  his  homestead 
and  taken  a  note  for  the  purchase  money,  re- 
moves therefrom,  but  afterwards  procures  the 
homestead  to  be  conveyed  to  his  wife  in  con- 
sideration of  a  surrender  of  the  note,  the  prop- 
erty may  be  subjected  in  equity  to  a  judgment 
which  was  a  lien  at  the  time  of  the  sale.  And 
the  exemption,  in  such  case,  is  lost  notwith- 
standing the  owner  was  advised  by  attorneys 
that  the  note  for  the  purchase  of  his  home- 
stead was  not  subject  to  his  debts,  and  although 
he  intended  to  devote  the  proceeds  of  the  sale 
of  his  homestead  to  the  purchase  of  another, 
and  believed  that  the  conveyance  to  his  wife 
would  vest  the  title  in  her,  as  against  his 
creditors,  and  though  his  object  throughout 
was  to  keep  within  the  protection  of  jhe  ex- 
emption law.    Adams  v.  Dees,  62  Miss.  354. 

Sale  and  Rescission  —  Effect  of  Prior  Mortgage. 
—  A  mortgagee  Jof  land  in  which  there  is  a 
homestead  right  acquires  no  title  to  the  home- 
stead unless  it  is  released  in  conformity  with 
the  statute.  If  the  owner  of  the  homestead 
rights  sells  a  fee  in  the  land  to  another,  sub- 
ject to  the  mortgage,  and  subsequently  takes 
it  back,  the  mortgagee  acquires  no  right 
thereby  to  the  homestead.  Ives  v.  Mills.  XI 
111.  73,  87  Am.  Dec.  238. 
Sale  of  Portion  by  Invalid  Transfer.  —  Where  the 
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Conveyances  Operating  as  Such.  —  The  foregoing  statement  must  not  be  confused 
with  such  acts  of  transfer  or  conveyance  as  operate  to  divest  the  right  of 
homestead  exemption  in  favor  of  a  particular  person  and  transmit  it  to  such 
person,  fully  considered  in  another  place.  Acts  so  operating  are  frequently 
termed  by  the  courts  an  abandonment  of  the  right,  and  in  such  sense  a  con- 
veyance in  the  form  prescribed  by  statute  does  operate  as  an  abandonment  of 
the  homestead,  so  far  as  the  particular  alienee  is  concerned,  who,  however, 
takes  the  land  free  of  the  claims  of  the  creditors  of  the  grantor.1 


family  did  not  cease  to  occupy  the  homestead, 
but  another  party  took  possession  of  a  portion 
thereof  under  a  transfer  which  was  invalid,  it 
was  held  that  such  facts  did  not  constitute 
an  abandonment.  Stinson  v.  Richardson,  44 
Iowa  373. 

A  Conveyance  of  the  Homestead  by  Parents  to 
Their  Son,  in  consideration  of  his  coming  to 
live  with,  care  for,  and  support  them  during 
life,  was  held  not  to  extinguish  their  home- 
stead right  under  the  Wisconsin  statute  in  force 
in  1869.  Murphy  v.  Crouch,  24  Wis.  365. 
See  also  Wilson  v.  Fields,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  1024. 

Grant  of  Railroad  Right  of  Way.  —  A  home- 
stead right  is  not  destroyed  by  the  granting  of 
a  railroad  right  of  way  through  the  tract,  a 
part  of  which  is  an  absolute  grant  and  part  the 
creation  of  an  easement.  Nor  does  such  con- 
veyance of  the  right  of  way  operate  to  divide 
the  tract  so  as  to  limit  the  homestead  right  to 
the  land  lying  only  on  one  side  of  the  right  of 
way.    Allen  v.  Dodson,  39  Kan.  220. 

When  the  Actual  Homestead  Has  Been  Mort- 
gaged or  Sold  the  mortgagor  is  not  entitled  to  a 
homestead  in  his  other  lots  as  against  his 
creditors  at  the  time  of  alienation.  Jarboe  v. 
Colvin,  4  Bush  (Ky.)  70.  See  also  Enochs  v. 
Wilson,  11  Lea  (Tenn.)  228. 

Conveyance  of  Homestead  in  Trust  —  Retention 
of  Possession  by  Grantor.  —  The  homestead  ex- 
emption is  not  lost  by  the  conveyance  thereof 
in  trust,  though  the  purpose  be  to  defraud  the 
creditors  of  the  grantors,  the  true  owners  con- 
tinuing to  reside  thereon,  though  transacting 
business  in  the  name  of  the  grantee.  Archen- 
hold  v.  B.  C.  Evans  Co.,  11  Tex.  Civ.  App.  138. 

Contrary  Doctrine  —  Conveyance  Operating  as 
Abandonment.  —  In  the  case  of  Garibaldi  v. 
Jones,  48  Ark.  230,  it  was  held  that  where  a 
widow  and  the  heirs  of  a  deceased  husband 
and  father  conveyed  lands  which  were  the 
homestead  of  the  latter,  such  sale  would  be 
construed  as  an  abandonment  of  the  home- 
stead rights,  the  vendees  taking  the  lands  sub- 
ject to  the  debts  of  the  decedent,  with  the  right, 
however,  to  have  the  assets  of  the  estate 
marshaled  so  as  to  subject  other  lands  and 
assets  to  the  payment  of  the  debts  before  a  sale 
for  such  purpose  of  the  homestead  property. 
And  in  Bowman  v.  Norton,  16  Cal.  213,  it  was 
held  that  where,  under  the  Act  of  185 1 ,  both 
husband  and  wife  united  in  a  conveyance  of 
the  homestead,  the  homesicad  rights  wer.e  re- 
linquished, and  persons  to  whom  the  husband 
alone  had  mortgaged  the  homestead  previous 
to  such  conveyance  might  enforce  their  mort- 
gages against  the  property  in  the  hands  of  the 
grantee. 

Rulo  under  Particular  Statute.  — ■  Where  a  hus- 
band and  his  wife  sold  their  homestead,  and, 
under  the  Kentucky  statute  known  as  the  Act 
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of  1S56,  other  creditors  procured  a  judgment 
to  sell  the  properly  on  the  ground  that  under 
the  statute  the  sale  above  referred  to  operated 
as  an  assignment  and  transfer  for  the  benefit 
of  all  creditors,  it  was  held  that  as  the  first 
conveyance  had  divested  the  husband  and 
wife  of  the  right  to  exemption,  and  the  judg- 
ment referred  to  did  not  reinvest  them  with 
that  right,  they  were  not  entitled  to  homestead 
in  the  land  conveyed.  Gideon  v.  Struve, 
78  Ky.  134. 

1.  Alienee  Takes  Land  Free  from  Claims  of  Other 
Creditors  of  Grantor  —  Alabama.  —  Pollak  v. 
McNeil,  100  Ala.  203. 

Georgia.  —  Stephenson  v.  Eberhart,  79  Ga. 
116;  Hart  v.  Evans,  80  Ga.  330. 

Illinois.  —  Fishback  v.  Lane,  36  111.  437; 
McDonald  v.  Crandall,  43  111.  231,  92  Am. 
Dec.  112;  Eldridge  v.  Pierce,  90  III.  474; 
Nichols  v.  Spremont,  in  111.  631;  Moore  v. 
Flynn,  135  111.  74;  Halliday  v.  Hess,  147  111. 
588;  Bartholomae,  etc.,  Brewing,  etc.,  Co.  v. 
Schroeder,  67  111.  App.  560. 

Indiana.  —  Ray  v.  Yarnell,n8  Ind.112. 

Iowa.  —  Bever  v.  Thoeming,  81  Iowa  517; 
Roane  v.  Hamilton,  101  Iowa  250;  Sibley  v. 
Lawrence,  46  Iowa  563. 

Kansas. —  Manhattan  First  Nat.  Bank  v. 
Warner,  22  Kan.  537;  Elwell  v.  Hitchcock,  41 
Kan.  130. 

Kentucky.  —  Marshall  v.  Strange,  (Ky.  188S) 
9  S.  W.  Rep.  250;  Maynard  v.  May,  (Ky. 
1889)  11  S.  W.  Rep.  806;  Brooks  v.  Collins,  11 
Bush  (Ky.)  627;  Dowd  z.  Hurley,  78  Ky.  260; 
Tong  v.  Eifort,  80  Ky.  152,  3  Ky.  L.  Rep.  647; 
Baker  v.  Kinnaird,  94  Ky.  5. 

Louisiana.  —  Denis  v.  Gayle,  40  La.  Ann. 
286. 

Michigan.  —  Farrand  v.  Caton,  69  Mich.  235. 

Minnesota.  —  Barton  v.  Drake,  21  Minn.  299; 
James  v.  Wilder,  25  Minn.  305. 

Mississippi.  —  Parker  v.  Dean,  45  Miss.  408. 

Missouri.  —  Beckmann  v.  Meyer,  75  Mo. 
333;  Holland  v.  Kreider,  86  Mo.  59;  Kendall 
v.  Powers,  96  Mo.  142.  9  Am.  St.  Rep.  326; 
Dickerson  v.  Cuthbunh,  56  Mo.  App.  647; 
Stewart  v.  Stewart,  65  Mo.  App.  663. 

Nebraska.  —  Schribar  v.  Piatt,  19  Neb.  625; 
Giles  v.  Miller,  36  Neb.  346,  38  Am.  St.  Rep. 
730. 

South  Carolina.  —  Ketchin  v.  McCarlcy,  26 
S.  Car.  1,  4  Am.  St.  Rep.  674. 

Texas. —  Black  v.  Epperson.  40  Tex.  162; 
Kent  v.  Beaty,  40  Tex.  440;  Mayers  v.  Pax- 
ton,  78  Tex.  196;  Rcdlick  v.  Williams,  (Tex. 
1887)  5  S.  W.  Rep.  375. 

Wisconsin.  —  Hoyt  v.  Howe,  3  Wis.  752; 
Carver  v.  Lassallctte,  27  Wis.  232. 

Illustration.  —  When  a  homestead  of  less 
value  than  I  he  amount  exempted  by  statute  is 
conveyed,  a  judgment  recovered  against  the 
vendor  after  the  filing  of  the  contract  of  sale 
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So  Also  an  Informal  or  Irregular  Conveyance  may,  in  connection  with  Other  facts, 

show  an  actual  intent  to  abandon  the  homestead  exemption.1 

Conveyance  by  Husband  to  Wife.  —  A  conveyance  of  the  homestead  property  by 
a  husband  to  his  wife  is  not,  in  general,  evidence  of  an  abandonment  of  the 
homestead  right  by  the  former,  though  the  conveyance  was  through  a  third 
person.2  According  to  the  doctrine  of  some  cases,  such  a  conveyance  will 
be  regarded  as  vesting  the  homestead  estate,  or  the  right  to  claim  it,  in  the 
wife.3 

Conveyance  as  Security  for  Debt.  —  The  general  rule  is  that  the  conveyance  of  the 
homestead  with  a  formal  waiver  or  release  of  the  right  is  only  for  the  benefit 
of  the  particular  creditor,  and  is  not  for  that  of  others  whose  debts  are  not 


and  before  the  payment  of  the  remainder  of 
the  purchase  price  and  the  execution  and  de- 
livery of  the  deed,  upon  a  debt  for  the  pay- 
ment of  which  such  homestead  is  not  liable, 
is  not  a  lien  upon  such  land  or  the  unpaid 
purchase  money.  Corey  v.  Plummer,  48  Neb. 
481,  following  Schribar  v.  Piatt,  19  Neb. 
625. 

Rule  of  North  Carolina  Cases.  —  In  North 
Carolina  there  is  much  conflict  of  opinion,  but 
the  prevailing  doctrine  seems  10  be  that  this 
homestead  right  or  estate,  or  exemption  from 
execution,  or  "  advantage,"  is  salable  or  as- 
signable, and  the  purchaser  can  hold  the  land 
in  which  he  has  acquired  this  right,  estate,  or 
exemption  to  the  exclusion  of  the  ordinary 
judgment  creditor  of  his  assignor  or  vendor 
until  such  right,  estate,  advantage,  or  exemp- 
tion from  execution  terminates.  By  virtue  of 
the  assignment  (usually  made  in  the  form  of  a 
deed  to  the  land  itself,  the  greater  including 
the  less)  the  grantee  gets  into  the  shoes  of  the 
homesteader,  to  use  a  homely  expression. 
He  has  bought  the  privilege  of  so  slanding  — 
the  privilege  of  personating  before  the  law 
and  the  judgment  creditor  the  homesteader 
himself,  quoad  the  homestead  land  —  but  when 
the  right  or  advantage  of  the  homesteader 
terminates  the  land  is  subject  to  the  lien  of 
the  prior  judgment.  Barrett  v.  Richardson, 
76  N.  Car.  429;  Adrian  v.  Shaw,  82  N.  Car. 
474,  84  N.  Car.  832;  Wyche  v.  Wyche,  85  N. 
Car.  96;  Hinson  v.  Adrian,  86  N.  Car.  61; 
Wilson  v.  Patton,  87  N.  Car.  318;  Markham  v. 
Hicks,  90  N.  Car.  204;  Lowdermilk  v.  Corpen- 
ing,  92  N.  Car.  333;  Rankin  v.  Shaw,  94  N. 
Car.  405;  Simpson  v.  Houston,  97  N.  Car  344, 
2  Am.  St.  Rep.  297;  Jones  v.  Britton,  102  N. 
Car.  166;  Lane  7/.  Richardson,  104  N.  Car. 
642;  Long  v.  Walker,  105  N.  Car.  90;  Vanstory 
71.  Thornton,  112  N.  Car.  196,  34  Am.  St.  Rep. 
483.  See  also  Poe  v.  Hardie,  65  N.  Car.  447; 
Littlejohn  v.  Egerton,  77  N.  Car.  384;  Jenkins 
v.  Bobbin,  77  N.  Car.  385;  Citizens'  Nat.  Bank 
v.  Green,  78  N.  Car.  247-  Hill  v.  Oxendine, 
79  N.  Car.  331. 

The  Distinction  Between  a  Conveyance  and  an 
Abandonment  of  the  homestead  right  is  made 
clear  in  Bartholomae,  etc..  Brewing,  etc.,  Co. 
v.  Schroeder,  67  111.  App.  560,  wherein  it  was 
held  that  the  owner  of  a  homestead  may  sell 
or  mortgage  such  estate,  free  from  the  lien  of 
any  judgment  upon  the  premises,  and  in  such 
a  case  the  grantee  takes  the  homestead  estate 
which  the  grantor  owned.  Such  sale  is  not  an 
abandonment  of  the  homestead,  but  a  convey- 
ance of  an  estate  in  and  to  the  premises. 

1.  Willis  v.  Pounds,  6  Tex.  Civ.  App.  512. 
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Sale  of  Homestead  Dwelling.  —  Upon  sale  of 
the  portion  of  the  homestead  property  on 
which  the  house  is  situated,  without  intention 
to  build  upon  and  occupy  the  residue  as  a 
homestead,  the  remaining  portion  loses  its 
homestead  character.  Givans  v.  Dewey,  47 
Iowa  414;  Windier.  Brandt,  55  Iowa  221.  The 
mere  intention  to  place  the  remainder  of  the 
property  in  condition  for  occupancy  at  a 
future  time  will  not  continue  the  homestead 
character.    Givans  v.  Dewey,  47  Iowa  414. 

A  Parol  Sale  of  Part  of  the  Homestead  by  the 
husband,  with  the  knowledge  and  consent  of 
the  wife  and  payment  of  consideration  by  the 
vendee,  followed  by  possession  for  sixteen 
years  and  the  making  of  valuable  improve- 
ments on  the  land  purchased  by  the  vendee, 
constitute  an  abandonment  of  homestead 
rights.  Roemer  v.  Meyer,  (Tex.  1891)  17  S. 
W.  Rep.  597. 

Conveyance  and  Acceptance  of  Lease  from  Pur- 
chaser.—  The  acceptance  by  the  husband  of  a 
lease  from  the  purchaser  of  the  homestead 
has  been  held  to  be  an  abandonment  which 
was  binding  on  the  wife  as  well  as  on  the  hus- 
band, in  view  of  her  knowledge  of  and  acqui- 
escence in  the  change  of  ownership.  Bradshaw 
v.  Remick,  90  Iowa  409.  And  see  Anderson  v. 
Cosman,  103  Iowa  266.  See  also  Ditson  v. 
Ditson,  85  Iowa  276.  Compare  Booker  v.  An- 
derson, 35  111.  66.  And  see  Buck  v.  Conlogue, 
49  HI.  391- 

Lease  of  Part  of  Homestead  to  Another.  — 

Where  the  owner  of  a  homestead  leases  a  part 
of  the  homestead  building  to  another,  but 
reserves  a  part  for  actual  occupancy  as  his 
home,  with  the  right  of  ingress  and  egress 
through  the  part  leased,  the  homestead  char- 
acter of  the  property  is  not  changed,  nor  are 
the  homesteader's  rights  abandoned.  Bebb 
v.  Crowe,  39  Kan.  342. 

2.  Conveyance  by  Husband  to  Wife  Not  Aban- 
donment.—  Matter  of  Lamb,  95  Cal.  397; 
Murphy  v.  Farquhar,  39  Fla.  350;  Green  v. 
Farrar,  53  Iowa  426;  White  v.  Kinley,  92  Iowa 
598;  Castle  v.  Palmer,  6  Allen  (Mass.)  401; 
Riggs  v.  Sterling,  60  Mich.  643.  1  Am.  St.  Rep. 
554;  Morrison  &.  Abbott,  27  Minn.  116;  Mc- 
Mahon  v.  Speilman,  15  Neb.  653.  See  also 
Bouscher  v.  Smith,  73  Iowa  610.  Compare 
Jones  v.  Currier,  65  Iowa  533;  Nichol  v.  David- 
son County,  8  Lea  (Tenn.)  389. 

3.  A  Wife  Is  Entitled  to  a  Homestead  out  of 
lands  frauduentlv  conveyed  to  her  by  the  hus- 
band for  the  purpose  of  hindering  and  delay- 
ing his  creditors.  Ruohs  v.  Hooke,  3  Lea 
(Tenn.)  305,  31  Am.  Rep.  642;  Leupold  v. 
Krause.  95  III.  440. 
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secured  by  the  instrument  releasing  the  homestead  right.1 

Conveyance  Absolute  in  Form.  —  The  rule  is  the  same  though  the  conveyance  is 
absolute  in  form,2  except  as  to  an  innocent  purchaser.3 

Conveyance  in  Fraud  of  Creditors  —  General  Eule.  —  The  weight  of  authority  favors  the 
rule  that  the  conveyance  of  property  including  the  homestead  is  not  as  to 
the  creditors  of  the  grantor  an  abandonment  of  the  homestead  rights,  although 
the  transaction  may  be  voidable  as  made  with  intent  to  hinder,  delay,  or 
defraud  them.*    Such  a  conveyance  by  the  head  of  the  family  does  not  work 


1.  Conveyance  as  Security  with  Release  —  Ar- 
kansas. —  Marr  v.  Lewi?,  31  Ark.  203,  25  Am. 
Rep.  553;  Flask  v.  Tindall,  39  Ark.  571. 

California.  —  Bull  v.  Coe,  (Cal.  1887)  15  Pac. 
Rep.  123. 

Illinois.  —  Fishback  v.  Lane,  36  III.  437; 
Ives  v.  Mills,  37  111.  73,  87  Am.  Dec.  238; 
Garlick  v.  Squires,  45  111.  App.  521;  Bartholo- 
mae,  etc.,  Brewing,  etc.,  Co.  v.  Schroeder,  67 
111.  App.  560. 

Iowa.  —  Dickson  v.  Chorn,  6  Iowa  19,  71 
Am.  Dec.  382;  Haggerty  v.  Brower,  105  Iowa 
395- 

Kentucky.  — Jarboe  v.  Colvin,  4  Bush  (Ky.) 
70;  McTaggert  v.  Smith,  14  Bush  (Ky.)  414. 
And  see  Franks  v.  Lucas,  14  Bush  (Ky.)  395. 

Nebraska.  —  Morrill  v.  Skinner,  57  Neb.  164. 

North  Carolina.  —  Cheatham  v.  Jones,  68 
N.  Car.  153. 

Tennessee.  —  Flannegan  v.  Stifel,  3  Tenn. 
Ch.  465;  Hall  v.  Fulgham,  86  Tenn.  451; 
Jackson  v.  Shelton,  89  Tenn.  82. 

Texas.  —  Sutherland  v.  Williams,  (Tex.  1889) 
11  S.  W,  Rep.  1067;  Willis  v.  Kirbie,  I  Tex. 
Unrep.  Cas.  304.  See  also  Heidenheimer  v. 
Stewart,  65  Tex.  321. 

Vermont.  —  Morgan  v.  Stearns,  41  Vt.  398; 
Danforth  v.  Beattie,  43  Vt  138  (valid  as  other 
creditors);  Doane  v.  Doane,  46  Vt.  485. 

Washington.  —  Wiss  v.  Siewart,  16  Wis.  376. 

But  where  the  husband,  without  the  wife 
uniting,  conveyed  certain  property  embracing 
the  homestead  by  morlgage  or  trust  deed  to 
one  creditor,  and  afterwards  the  husband  and 
wife  conveyed  the  same  land,  releasing  the 
homestead,  by  mortgage  or  trust  deed  to  an- 
other creditor,  and  it  was  necessary  to  sell  the 
homestead  right  to  satisfy  the  second  mortgage 
or  trust  deed,  it  was  held  that  the  homestead 
right  was  in  effect  aliened  as  to  both  mortgages 
and  trust  deeds,  as  ihe  homestead,  being  a 
mere  exemption  and  not  an  estate,  would  be 
extinguished  and  the  purchaser  under  the  first 
deed  would  get  the  benefit  of  it.  Parr  v. 
Fumbanks,  11  Lea  C*"?nn.)  391.  Sec  also 
Chamberlain  v.  Lyel!,  3  Mich.  448. 

Failure  to  Redeem.  —  Where,  upon  foreclosure 
of  a  mortgage  which  releases  the  homestead, 
the  mortgagor  fails  to  redeem,  he  loses  his 
homestead  rights.  Herdman  v.  Cooper,  138 
III.  583.  And  the  rule  is  the  same  against  a 
purchaser  from  the  mortgagor,  where  he  does 
not  redeem.    Shroeder  v.  Bauer,  140  III  135. 

Redemption  by  Creditor.  —  But  the  homestead 
right  is  not  extinguished  where  another 
creditor  having  no  claim  !o  the  homestead 
redeems,  and  upon  sale  of  the  prr-mises  there 
remains  a  surplus.  In  such  circumstances 
the  surplus  belongs  to  the  homesteader,  and 
cannot  !>;•  taken  in  execution  by  a  creditor 
who  has  not  connected  himself,  by  redemp- 


tion, with  the  original  sale,  which  alone  is 
paramount  to  the  right  of  homestead.  Garlick 
v.  Squires,  45  111.  App.  521. 

No  Abandonment  by  Subrogation.  —  One  may 
morlgage  his  homestead,  but  he  does  not 
thereby  abandon  it  to  other  creditors,  to  be 
taken  for  their  debts,  either  directly  or  by  sub- 
rogation. Flask  v.  Tindall,  39  Ark.  571;  Marr 
v.  Lewis,  31  Ark.  203,  25  Am.  Rep.  553. 

Conveyance  and  Reconveyance. —  Where  there 
has  been  a  conveyance  of  lands  as  security 
for  a  debt,  and  later  a  reconveyance  to  the 
original  grantor,  there  is  no  abandonment  of 
the  homestead  right.  Kennedy  v.  Gloster,  98 
Cal.  143. 

2.  Conveyance  Absolute  in  Form. —  Mabury  v. 
Ruiz,  58  Cal.  11;  Kennedy  v.  Gloster,  98  Cal. 
143;  Merced  Bank  v.  Rosenthal,  99  Cal.  39; 
Haggerty  v.  Brower,  105  Iowa  395;  McClure 
v.  Braniff,  75  Iowa  38;  Wiss  v.  Stewart,  16 
Wash  376.  See  also  Merced  Bank  v.  Rosen- 
thal, 99  Cal.  39;  Ullman  v.  Jasper,  70  Tex.  446. 

Contract  to  Reconvey.  —  Where  there  was  a 
conveyance  of  a  homestead  by  deed  absolute 
on  its  face,  but  in  reality  intended  as  security 
for  a  debt,  and  the  grantor  receives  a  letter 
from  the  grantee  with  an  agreement  to  recon- 
vey on  payment  of  the  debt,  and  the  debt  is 
paid,  and  the  transaction  is  rescinded  by  an 
exchange  of  the  papers,  the  owner  is  not  di- 
vested of  his  homestead,  though  a  formal 
reconveyance  of  the  land  is  not  made.  Colvin 
v.  Woodward,  40  La.  Ann.  627. 

Rule  by  Statute.  —  In  California  a  homestead 
may  be  abandoned  only  as  prov  ided  by  section 
1243  01  'he  Civil  Code.  It  is  there  declared 
that  an  abandonment  may  be  a  declaration 
thereof  or  a  grant.  It  was  held  therefore  that 
a  deed  absolute  in  form,  but  shown  to  be  in 
reality  a  mortgage,  would  not  have  this  effect. 
Bull  v.  Coe,  (Cal.  1887)  15  Pac.  Rep.  123. 

3.  Mabury  v.  Ruiz,  58  Cal.  11. 

4.  United  States.  —  Green  v.  Root  62  Fed. 
Rep.  191;  Cox  v.  Wilder,  2  Dill.  (U.  S.)  46. 

Alabama  —  Fellows  v.  Lewis,  65  Ala.  343, 
39  Am.  Rep.  1;  Wright  v.  Smith,  66  Ala.  514; 
Lehman  ?■  Bryan,  67  Ala.  558;  Clark  v. 
Spencer,  75  Ala.  49;  Alley  v.  Daniel,  75  Ala. 
403;  Ilines  v.  Duncan.  79  Ala.  112,  58  Am. 
Rep.  580;  Fuller  v.  Whitlock,  99  Ala.  411; 
Tuscaloosa  First  Nat.  Bank  v.  Kennedy,  113 
Ala.  279. 

Arkansas.  —  Turner  v.  Vaughan,  33  Ark. 
454;  Bogan  v.  Cleveland,  52  Ark.  101,  20  Am. 
St.  Rep.  158;  Pipkin  v.  Williams,  57  Ark.  242, 
38  Am.  St.  Rep.  241. 

California.  —  Arendt  v.  Mace,  76  Cal.  315,  9 
Am.  St.  Rep.  207. 

Illinois. —  I'eoria  First  Nat.  Bank  Rhea, 
155  III.  434;  Redden  v.  Potter  16  III.  App. 
265. 
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a  forfeit urc  of  the  benefits  of  the  homestead  exemption;  nor,  where  a  fraudu- 
lent conveyance  of  property  is  subsequently  annulled  at  the  suit  of  creditors, 
is  the  grantor  estopped  to  assert  his  homestead  right.1 

The  Reason  of  the  Rule  is  that  general  creditors  have  no  rights  as  to  the  home- 
stead property,  and  cannot,  therefore,  be  heard  to  complain  no  matter  what 
disposition  the  debtor  makes  of  it,  or  what  be  the  intent  or  motive  of  the 
transaction.2 

Right  of  Homesteader  as  Against  Creditor.  —  Most  of  the  cases  state  the  rule  as 
being  that  the  debtor  is  entitled  to  his  homestead  as  against  creditors  having 
no  specific  right  thereto.3 


Iowa.  —  Delashmut  v.  Trau,  44  Iowa  613; 
Officer  v.  Evans,  48  Iowa  557;  Aultman  v. 
Heiney,  59  Iowa  654;  Butler  v.  Nelson,  72 
Iowa  732;  Payne  v.  Wilson,  76  Iowa  377; 
Beyer  v.  Thocming,  81  Iowa  517;  Wells  v. 
Anderson,  97  Iowa  201,  59  Am.  St.  Rep.  409; 
Wheeler,  etc.,  Mfg.  Co.  v.  Bjelland,  97  Iowa 
637. 

Kansas.  —  Hixon  v.  George,  18  Kan.  253; 
Wilson  v.  Taylor,  49  Kan.  774. 

Kentucky.  —  Richart  v.  Utterback,  (Ky.  1888) 
9  S.  W.  Rep.  422,  10  Ky.  L.  Rep.  548;  Kuevan 
v.  Specker,  n  Bush  (Ky.)  1;  Trimble  v 
McGuire,  4  Ky.  L.  Rep.  986;  Marshall  v 
Strange,  10  Ky.  L.  Rep.  410;  Maynard  v.  May 
11  Ky.  L.  Rep.  166;  Whayne  v.  Morgan,  11 
Ky.  L.  Rep.  254;  Dowd  v.  Hurley,  78  Ky.  260 
Tong  v.  Eifort,  80  Ky.  152;  Snapp  v.  Snapp 
87  Ky  554. 

Michigan.  —  Smith  v.  Rumsey,  33  Mich.  183 
Rhead  v.  Hounson,  46  Mich.  243;  Puelte  v. 
Geller,  47  Mich  560;  Vermont  Sav.  Bank 
v.  Elliott ,  53  Mich.  256;  Riggs  v.  Sterling,  60 
Mich.  653,  1  Am.  St.  Rep.  554;  Shay  v.  Wheeler, 
69  Mich.  254;  Dickey  v.  Converse,  117  Mich. 
449  See  also  Dart  v.  Woodhouse,  40  Mich. 
400,  29  Am.  Rep.  544;  Rosenthal  v.  Scott,  41 
Mich.  632;  Anderson  v.  Odell,  51  Mich.  492; 
Buckley  v.  Wheeler,  52  Mich.  1;  Emerson 
Bacon,  58  Mich.  526;  Freehling  v.  Bresnahan, 
61  Mich.  540,  1  Am.  St.  Rep.  617;  Fischers. 
Mclntyre,  66  Mich.  681;  Farrand  v.  Caton,  69 
Mich.  235;  Dull  v.  Merrill,  69  Mich.  49. 

Minnesota.  —  Morrison  v.  AbDott,  27  Minn. 
116;  Ferguson  v.  Kumler,  27  Minn.  156;  Fur- 
man  v.  Tenny,  28  Minn.  77;  Baldwin  v. 
Rogers,  28  Minn.  544,  holding  Piper  v.  John- 
ston, 12  Minn.  60,  contra,  as  overruled. 

Mississippi.  —  Edmonson  v.  Meacham,  50 
Miss.  34;  Hodges  v.  Hickey,  67  Miss.  716. 

Missouri. — Vogler  v.  Montgomery,  54  Mo. 
577;  Buck  v.  Ashbrook,  59  Mo.  200;  State  v. 
Diveling,  66  Mo.  375;  Davis  v.  Land,  88  Mo. 
437;  Kendall  v.  Powers,  96  Mo.  142,  9  Am. 
Sr.  Rep.  326;  Grimes  v.  Portman,  99  Mo.  229; 
Hart  v.  Leete,  104  Mo.  315;  Hannah  v.  Han- 
nah, 109  Mo.  236. 

Nebraska.  —  Stubendorf  v.  Hoffman,  23 
Neb.  360. 

North  Carolina.  —  Crummen  v.  Bennet,  68 
N.  Car.  494;  Duvall  v.  Rollins,  71  N.  Car.  218; 
Gaster  v.  Hardie,  75  N.  Car.  460;  Arnold  v. 
Estis,  92  N.  Car.  162,  Rankin  v.  Shaw,  94  N. 
Car.  405;  Dortch  v.  Benton,  98  N.  Car.  190,  2 
Am.  St.  Rep.  331. 

Ohio.  —  Sears  v.  Hanks,  14  Ohio  St.  298,  84 
Am.  Dec.  378;  Tracy  v.  Cover,  28  Ohio  St.  61; 
Roig  v.  Schults,  42  Ohio  St.  165;  Prosek  v. 
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Kuchta,  11  Cine.  L.  Bui.  65,  9  Ohio  Dec. 
(Reprint)  129. 

South  Carolina.  —  Wood  v.  Timmerman,  29 
S.  Car.  175;  Aultman  v.  Salinas,  44  S.  Car. 

299- 

Texas.  —  Wood  v.  Chambers,  20  Tex.  247, 
70  Am.  Dec.  382;  Cox  v.  Shropshire,  25  Tex. 
113;  Martel  v.  Somers,  26  Tex.  551;  Freeman 
v.  Hamblin,  1  Tex.  Civ.  App.  157;  Willis  v. 
Pounds,  6  Tex.  Civ.  App.  512. 

Virginia.  —  Marshall  v.  Sears,  79  Va.  49; 
Hatchers.  Crews,  83  Va.  371;  Shipe  v.  Repass. 
28  Gratt.  (Va.)  734;  Boynton  v.  McNeal,  316 
Gratt.  (Va.)  459. 

Wisconsin. —  Shawano  County  Bank  v.  Koep- 
pen,  78  Wis.  533. 

See  also  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  256. 

The  Fraudulent  Declarations  or  Acts  of  the 
husband  to  which  the  wife  is  in  nowise  privy 
cannot  involve  the  homestead  in  any  way  in 
which  the  husband  could  not  involve  it  by 
deed.    Eckhardt  v.  Schlecht,  29  Tex.  129. 

Homestead  in  Another  State.  —  Where  a  hus- 
band and  his  wife,  having  a  homestead  in  the 
state  of  Kansas,  conveyed  it,  and  in  part  con- 
sideration iherefor  their  grantee  conveyed  to 
the  wife  land  in  Missouri,  and  by  the  law  of 
Kansas  in  force  at  the  time  of  the  convey- 
ances the  homestead  was  not  subject  to  the 
debts  of  either  the  husband  or  wife,  and  could 
be  disposed  of  only  with  their  joint  consent, 
the  conveyance  of  the  land  in  this  state  to  the 
wife  was  not  in  fraud  of  creditors,  and  it  could 
not  therefore  be  subjected  to  the  debts  of  the 
husband.    Stinde  v.  Behrens,  81  Mo.  254. 

After-acquired  Exemption.  —  But  a  conveyance 
of  property  fraudulent  as  to  creditors  when 
made  cannot  subsequently  be  validated  as  to 
them  by  an  after-acquired  right  of  exemption. 
Phenix  Ins.  Co.  v.  Fielder,  133  Ind.  557.  See 
also  Gibbs  v.  Patten,  2  Lea  (Tenn.)  180. 

1.  Fraudulent  Conveyance  No  Forfeiture.  —  Cox 
v.  Wilder,  2  Dill.  (U.  S.)  46;  Vogler  v.  Mont- 
gomery, 54  Mo.  577;  State  v.  Diveling,  66 
Mo.  375- 

Estoppel.  —  Arendt  v.  Mace,  76  Cal.  315,  9 
Am.  St.  Rep.  207;  Hatcher  v.  Crews,  83  Va. 
37i. 

2.  Hixon  v.  George,  18  Kan.  253;  Thomason 
v.  Little,  7  Ky.  L.  Rep.  749;  Smith  v.  Rumsey, 
33  Mich.  183;  Rhead  v.  Hounson,  46  Mich. 
243;  Rankin  v.  Shaw,  94  Ky.  405. 

3.  Right  as  Against  Creditor  —  Alabama  — 
Tuscaloosa  First  Nat.  Bank  v.  Kennedy,  113 
Ala.  279. 

California.  —  Arendt  v.  Mace,  76  Cal.  315, 
9  Am.  St.  Rep.  207. 
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As  Between  the  Homesteader  and  the  Grantee,  the  rights  of  the  former,  if  the  con- 
veyance is  on  its  face  sufficient  to  pass  the  homestead,  will  depend  on  the 
circumstances  of  the  particular  transaction.1 

Contrary  Doctrine.  —  In  some  jurisdictions  the  rule  is  that  the  fraudulent  con- 
veyance of  property,  including  the  homestead,  is  a  forfeiture  of  the  right  of 
exemption.2 

Conveyance  of  Undivided  Interest.  —  In  those  jurisdictions  in  which  it  is  held  that 
a  homestead  cannot  be  claimed  in  property  held  in  common  or  by  joint  ten- 
ancy the  conveyance  of  an  undivided  interest  by  the  owner  of  a  homestead 
operates  as  an  abandonment  of  the  homestead  right.3  It  is  otherwise  in  states 
in  which  a  tenant  in  common  or  jointure  may  claim  a  homestead,  which,  as 
was  shown  in  a  preceding  section,  is  the  prevailing  doctrine.4 

g.  Power  of  Husband  and  Wife  Respectively  to  Abandon  Home- 
stead —  Power  of  Husband.  —  Since  a  husband  cannot  make  a  valid  conveyance 
of  his  homestead  unless  his  wife  joins  in  the  conveyance,5  it  has  sometimes 
been  doubted  whether  a  husband  can  abandon  a  homestead  without  the 
co-operation  of  his  wife.6  But  the  view  that  he  cannot  is  not  sound ;  the 
husband,  being  the  head  of  the  family,  is  entitled  to  fix  the  family  residence, 
and  may,  even  against  the  wishes  and  without  the  consent  of  his  wife,  abandon 
the  homestead  by  a  permanent  removal  of  the  family  residence  to  another 
place,  if  he  acts  in  good  faith  and  without  intending  fraudulently  to  deprive 
her  of  her  homestead  rights.7    Of  course,  if  the  wife  voluntarily  leaves  the 


Kansas.  —  Roser  v.  Wichita  Fourth  Nat. 
Bank,  56  Kan.  129. 

Illinois.  —  Peoria  First  Nat.  Bank  v.  Rhea, 
155  111.  434. 

Michigan.  —  Smith  v.  Rumsey,  33  Mich.  183. 

North  Carolina.  —  Rankin  v.  Shaw,  94  N. 
Car.  405. 

Ohio.  —  Tracy  v.  Gover,  28  Ohio  St.  61. 
Virginia.  —  Hatcher  v.  Crews,  83  Va.  371. 

1.  As  Between  Grantor  and  Grantee.  —  A 
grantor  who  makes  a  conveyance  of  his  land 
which  is  fraudulent  as  to  his  creditors  does 
not  thereby  forfeit  his  right  to  a  homestead  as 
to  such  creditors.  They  can  sell  under  an 
execution  only  the  remaining  part  of  his  land, 
leaving  the  homestead  to  be  contested  between 
the  alleged  fraudulent  grantor  and  the  grantee. 
Crummen  v.  Bennet.  68  N.  Car.  494. 

Title  Vested  in  Grantee.  —  In  Wilson  v.  Tay- 
lor, 49  Kan.  774,  it  was  held  that  a  convey- 
ance of  a  homestead  ur  other  exempl  property, 
even  though  made  with  intent  to  defraud 
creditors,  vests  the  title  thereof  in  the  grantee, 
and  does  not  become  subject  to  the  lien  of  a 
judgment  previously  obtained  by  a  creditor  of 
the  grantor. 

80  Where  the  Owner  of  a  Homestead  and  His 
Wife  conveyed  the  premises  to  a  third  person, 
who  reconveyed  to  the  wife,  the  purpose  of  the 
transaction  being  to  hinder  and  delay  credit- 
ors, the  court,  upon  declaring  the  conveyances 
fraudulent  as  against  creditors  on  bill  filed, 
permitted  the  conveyance  of  the  homestead  to 
stand.    Bell  v.  Devore,  96  111.  217. 

2.  Held  a  Forfeiture — Georgia.  —  Minor  v. 
Wilson,  58  Fed,  Rep.  616,  decided  under  the 
law  of  Georgia. 

Louisiana.  —  See  Denis   v.    Gayle,  40  La. 
Ann.  286 

New  Hampshire. — See  Currier  v.  Suther- 
land, 54  N.  H.  475,  20  Am.  Rep.  143;  Babb  v. 
Babb,  61  N.  H.  142. 

Tennessee.  —  Nichol  v.  Davidson  County,  8 
15  C.  of  L. — 42  657 


Lea  (Tenn.)  389.  And  see  McClung  v.  John- 
son, 2  Latv  &  Eq.  R.  (Tenn.)  78;  cited  in  Gibbs 
v.  Patten,  2  Lea  (Terin.)  183. 

Wisconsin.  —  Barker  v.  Dayton,  28  Wis.  367. 

See  furiher  supra,  this  title,  Liabilities  as 
Against  Which  Homestead  May  Be  Claimed. 

3.  Abandonment  of  Homestead. —  Kellersberger 
v.  Kopp,  6  Cal.  563;  Carroll  v.  Ellis,  63  Cal. 
440.    See  also  Homes  v.  Burt,  130  Mass.  368. 

4.  Horn  v.  Tufts,  39  N.  H.  478;  Ferguson  v. 
Reed,  45  Tex.  574. 

Under  the  Colorado  Homestead  Act  (Gen.  Stat. 
1883,  pp.  539,  540),  the  owner  of  a  homestead 
may  sell  undivided  portions  thereof,  and  may 
still  claim  his  homestead  in  the  undivided 
residue,  as  against  all  persons  except  his  co- 
tenants.  Dallemand  v.  Mannon,  4  Colo.  App. 
262. 

5.  See  infra,  this  title,  Sales,  Conveyances, 
and  Incumbrances. 

6.  Husband's  Right  to  Abandon  Homestead.  — 
Dunn  v.  Toyer,  10  Cal.  167;  Robertson  v. 
Sullivan,  31  Minn.  200. 

Under  an  Illinois  statute  providing  that 
"  neither  the  husband  nor  wife  can  remove  the 
other  from  the  homestead  without  the  consent 
of  the  other,  unless  the  owner  of  the  property 
shall  in  good  faith  provide  another  homestead 
suitable  to  the  condition  in  life  of  the  family," 
it  was  doubled  in  Panton  v.  Manley,  4  III. 
App.  210,  whether  the  husband  could  abandon 
or  surrender  the  homestead  as  against  his  wife 
while  she  was  an  inmate  of  an  insane  asylum. 

And  in  Cox  v.  Harvey,  1  Tex.  Uniep.  Cas. 
268,  the  right  of  the  husband  to  abandon  a 
homestead,  when  once  acquired,  without  the 
consent  of  his  wife  was  unequivocally  denied. 
See  also  Evans  v.  Grand  Rapids,  etc.,  R.  Co., 
68  Mich.  602. 

7.  Johnston  v.  Turner,  29  Ark.  280,  Guiod 
v.  Guiod.  14  Cal.  506,  76  Am.  Dec.  441;  Bren* 
nan  v.  Wallace,  25  Cal.  108;  Titman  v.  Moore, 
43  III.  169;  Cabeen  v.  Mulligan,  37  III.  230,  87 
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homestead  to  accompany  her  husband  when  he  abandons  it,  there  can  then 
be  no  question  that  her  homestead  rights  are  lost.1 

Removal  of  Husband  to  Establish  Home  Elsewhere.  —  The  temporary  absence  of  the 
husband  w  hile  in  search  of  a  new  home  does  not  amount  to  an  abandonment 
of  his  homestead,  if  being  disappointed  he  returns  and  occupies  it  as  his 
home.*  And  it  has  been  held  that  where  the  head  of  a  family  leaves  the  state 
for  the  purpose  of  establishing  a  new  home,  but  leaves  his  homestead  in  the 
possession  of  his  family,  which  is  to  follow  later,  the  homestead  exemption  is 
not  lost  until  the  time  fixed  for  the  removal  of  the  family  or  the  doing  of 
some  equivalent  act,  such  as  selling  the  land  or  acquiring  a  new  homestead.3 

Desertion  of  Wife  by  Husband.  — ■  A  desertion  of  the  wife  by  the  husband,  she 
continuing  to  occupy  the  homestead,  does  not  have  the  effect  of  depriving 
her  of  her  homestead  rights.4  If,  however,  she  also  removes  from  the  prem- 
ises, and  there  is  no  intention  on  the  part  of  either  the  husband  or  the  wife 
to  return,  there  is  an  abandonment  of  the  homestead  exemption.5 

Power  of  Wife.  —  It  is  not  necessary  to  the  continuance  of  a  homestead 
exemption  that  the  wife  of  the  owner  should  live  with  him  upon  the  home- 
stead property  continuously.  Hence  a  merely  temporary  absence  of  the  wife, 
the  husband  continuing  to  occupy  the  homestead,  does  not  amount  to  an 
abandonment.6  Nor  is  a  married  man's  homestead  exemption  necessarily 
destroyed  by  his  wife's  desertion,  if  he  continues  to  reside  upon  the  home- 
stead property.7    But  the  desertion  of  the  husband  by  the  wife  and  the  sub- 


Am.  Dec.  247;  Phillips  v.  Springfield,  39  111. 
83;  Buck  v.  Conlogue,  49  111.  392;  Burson  v. 
Fowler,  65  111.  146;  Hart  v.  Randolph,  142  111. 
521.  See  also  Booker  v.  Anderson,  35  111.  66; 
Allen  v.  Hawley,  66  111.  164;  Williams  v. 
Moody,  35  Minn.  280;  Thorns  v.  Thorns,  45 
Miss.  263;  Parker  v.  Dean,  45  Miss.  408; 
Slavin  v.  Wheeler,  61  Tex.  654;  Wynne  v. 
Hudson,  66  Tex.  1;  Marler  v.  Handy,  88  Tex. 
421.    Compare  Myers  v.  Evans,  81  Tex.  317. 

Right  of  Husband  to  Use  Property  for  Other 
than  Homestead  Purposes. —  If  a  husband,  in 
good  faith,  with  no  intention  to  avoid  the  law 
which  declares  that  he  shall  not  sell  the  home- 
stead without  the  consent  of  the  wife,  appro- 
priates a  part  of  it  that  will  withdraw  from  it 
the  homestead  character,  his  act  must  be 
recognized  as  a  power  vested  in  him  as  the 
head  of  a  family,  and  the  part  so  appropriated 
will  cease  to  be  a  part  of  the  homestead. 
Wynne  v.  Hudson,  66  Tex.  1. 

1.  Voluntary  Removal  of  Wife  with  Husband.  — 
Brown  v.  Coon,  36  111.  243,  85  Am.  Dec.  402; 
Jordan  v.  Godman,  19  Tex.  273;  Allison  v. 
Shilling,  27  Tex.  450,  86  Am.  Dec.  622;  Smith 
v.  Uzzell,  56  Tex.  315;  Reece  v.  Renfro,  68 
Tex.  192;  Port  wood  v.  Newberry,  79  Tex.  337; 
Nash  v.  Herring,  5  Tex.  Civ.  App.  95.  But 
see  Collins  v.  Boyet,  87  Tenn.  334,  overruling 
Levison  v.  Abraham,  14  Lea  (Tenn.)  336. 

2.  Removal  of  Husband,  Leaving  Family  in  Pos- 
session of  Homestead.  —  Kitchell  v.  Burgwin,  21 
111.  40;  Titman  v.  Moore,  43  111.  169. 

The  absence  of  the  husband  upon  business 
for  the  greater  part  of  the  time,  the  property 
being  occupied  by  the  family,  does  not  con- 
stitute an  abandonment.  Griffin  v.  Sheley,  55 
Iowa  513. 

3.  Decorah  Sav.  Bank  v.  Kennedy,  58  Iowa 
454;  Lunt  v.  Neeley,  67  Iowa  97;  McDannell 
v.  Ragsdale,  71  Tex.  23,  10  Am.  St.  Rep.  729; 
Welborne  v.  Downing,  73  Tex.  527.  But  see 
Finley  v.  Saunders,  98  N.  Car.  462. 

4.  Desertion  by  Husband,  Family  Continuing  to 


Georgia. 


Dearing  v. 
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Occupy   Homestead  — 

Thomas,  25  Ga.  223. 

Illinois.  —  Moore  v.  Dunning,  29  111.  130; 
White  v.  Clark,  36  111.  285;  People  v.  Stitt,  7 
111.  App.  294. 

KenUicky.  —  Warren  v.  Block,  1  Ky.  L.  Rep. 
121. 

Massachusetts.  —  Drury  v.  Bachelder,  11 
Gray  (Mass.)  214. 

Michigan.  —  In  re  Pratt,  1  Flipp  (U.  S.)  353, 
1  Cent.  L.  J.  290.  See  Gadsby  v.  Monroe,  115 
Mich.  282. 

Missouri.  —  Blandy  v.  Asher,  72  Mo.  27. 

Nebraska.  —  Morrill  v.  Skinner,  57  Neb.  164. 

Ohio.  —  Dittey  v.  Ellifritz,  8  Ohio  Cir.  Ct. 
278,  4  Ohio  Cir.  Dec.  465. 

Texas.  —  McMillan  v.  Warner,  38  Tex.  410; 
Cooper  v.  Basham,  (Tex.  1892)  19  S.  W.  Rep 
704. 

But  see  Finley  v.  Saunders,  98  N.  Car.  462. 

5.  Desertion  by  Husband  and  Subsequent  Re- 
moval of  Family.  —  Henry  v.  Wilson,  9  Lea 
(Tenn.)  176;  Thomas  v.  Smith,  (Kan.  App. 
1898)  54  Pac.  Rep.  695. 

6.  Temporary  Removal  of  Wife.  —  Reinstein  ». 
Daniels,  75  Tex.  640. 

7.  Desertion  of  Husband  by  Wife.  —  Doyle  v. 
Coburn,  6  Allen  (Mass.)  71;  Pardo  v.  Bittorf, 
48  Mich.  275;  Griffin  v.  Nichols,  51  Mich.  575; 
Earll  v.  Earll,  60  Mich.  30;  Brown  v.  Brown, 
68  Mo.  388;  Whitehead  v.  Tapp  69  Mo.  415. 

In  Pardo  v.  Biltorf,  48  Mich.  275,  it  was  held 
that  a  husband  does  not  lose  his  homestead 
rights  by  his  wife  removing  without  his  con- 
sent into  another  house,  it  appearing  that  on 
her  refusal  to  return  he  took  back  his  own 
bed,  with  the  avowed  purpose  of  keeping  his 
residence  in  the  old  homestead,  and  continued 
to  occupy  it  in  whole  or  in  part,  and  that, 
while  renting  a  portion  of  the  house  and  not 
invariably  remaining  in  it,  especially  when 
not  well,  he  never  ceased  to  retain  possession 
or  to  claim  it  as  his  homestead. 

Even  though  the  breaking  up  of  the  family 
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sequent  removal  of  the  husband  from  the  premises,  with  no  intention  of 
returning,  amount  to  an  abandonment.1 

Abandonment  by  Wife  After  Husband's  Death.  —  Under  homestead  statutes  which 
preserve  the  exemption  to  the  surviving  widow  and  minor  children,  it  has 
been  held  that  while  the  abandonment  by  the  widow  of  a  homestead  derived 
through  the  deceased  husband  may  constitute  an  abandonment  of  her  own 
homestead  rights,8  it  does  not  deprive  the  children  of  their  homestead  rights.3 
But  in  a  few  jurisdictions  it  is  held  that,  after  the  death  of  the  husband,  the 
widow,  being  under  no  disability,  may  abandon  the  homestead  precisely  as 
could  the  husband,  and  will  thereby  deprive  the  children  of  the  benefit  of  the 
exemption.4  And  the  authorities  very  generally  hold  that  a  permanent 
removal  by  the  widow  will  destroy  her  rights  in  the  homestead.5  However, 
the  continuance  of  the  homestead  is  not  affected  by  a  temporary  absence  of 
the  widow.6 

5.  Estoppel  —  Mere  Acts  or  Declarations.  —  When  property  in  fact  constitutes  a 
homestead  for  the  benefit  of  the  family  and  can  be  waived  only  as  provided 
by  the  statute  it  is  held  that  mere  acts,  or  false  statements  fraudulently  made, 
will  not  create  an  estoppel  to  assert  the  homestead  right.7 


may  be  regarded  as  destroying  the  homestead 
character  of  the  family  residence,  the  per- 
maneni  removal  of  the  wife  alone  does  not 
have  that  effect,  if  the  husband  and  other 
members  of  the  family  continue  to  occupy  the 
homestead  property  as  a  home.  New  Eng- 
land Trust  Co.  v.  Nash,  5  Kan.  App.  739. 

1.  Desertion  of  Husband  by  Wife  and  Removal 
of  Husband.  —  Riddick  v.  Turpin,  11  Lea 
(Tenn.)  478. 

2.  Power  of  Surviving  Wife  to  Abandon  Home- 
stead.—  Crabb  v.  Potter,  (Ky.  1890)  14  S.  W. 
Rep.  501. 

But  it  has  been  held  in  Missouri  that  the 
continuance  of  the  homestead  exemption  in 
the  widow  and  minor  children  of  the  owner 
does  not  depend  upon  a  continued  residence 
on  the  properly,  and  that  a  widow  does  not 
forfei  t  her  homestead  by  a  second  marriage 
and  removal  to  the  home  of  her  second  hus- 
band. Hufschmidt  v.  Gross,  112  Mo.  649, 
overruling  Kaes  v.  Gross,  92  Mo.  647,  1  Am. 
St.  Rep.  767. 

3.  Little  v.  Woodward,  14  Bush  (Ky.) 
585;  Showers  v.  Robinson,  43  Mich.  502;  Huf- 
schmidt v.  Gross,  112  Mo.  649. 

4.  Illinois.  —  Wright  v.  Dunning,  46  111.  271, 
92  Am.  Dec.  257;  Buck  v.  Conlogue,  49  111. 
392;  Shepard  v.  Brewer,  65  111.  383.  But  see 
Walters  v.  People,  21  111.  178. 

Tennessee.  —  Hicks  v.  Pepper,  1  Baxt. 
(Tenn.)  42. 

5.  Illinois.  —  Wright  v.  Dunning,  46  111.  271, 
92  Am.  Dec.  257;  Buck  v.  Conlogue,  49  111. 
392:  Shepard  v.  Brewer,  65  111.  383;  Farnan  v. 
Borders,  119  111.  228. 

Iowa.  —  Peebles  v.  Bunting,  103  Iowa  489. 

Kansas.  —  Barbe  v.  Hyatt,  50  Kan.  86. 

Massachusetts.  —  Paul  v.  Paul,  136  Mass. 
286;  Pratt  v.  Pratt,  161  Mass.  276. 

South  Carolina.  —  Trimmicr  t.  Winsmith,  41 
S.  Car.  109. 

Texas.  —  Craddock  v.  Edwards,  8i  Tex.  609; 
Sanburn  v.  Deal,  3  Tex.  Civ.  App.  3.H5. 

It  has  been  held  thai  the  widow's  business- 
homestead  exemption  under  the  'Texas  Consti- 
tution is  lost  by  her  failure  to  conduct  a 
business  upon  the  premises.  Marie  v.  Rich- 
ards, 78  Tex.  80. 


6.  Temporary  Removal  by  Widow  —  Illinois.  — 
Walters  v.  People,  18  111.  194,  65  Am.  Dec. 
730;  Reilly  v.  Reilly,  (111.  1891)  26  N.  E.  Rep. 
604. 

Iowa.  — Jones  v.  Blumenstein,  77  Iowa  361; 
Zwick  v.  Johns,  89  Iowa  550. 

Kansas.  —  Deering  v.  Beard,  48  Kan.  16; 
Brury  v.  Smith,  (Kan.  App.  1898)  53  Pac. 
Rep.  74. 

Kentucky.  —  Sansberry  v.  Simms,  79  Ky. 
527,  3  Ky.  L.  Rep.  303;  Phipps  v.  Acton,  12 
Bush  (Ky.)  377- 

Massachusetts.  —  Brettun  v.  Fox,  100  Mass. 
234;  Pratt  v.  Pratt,  161  Mass.  276. 

Mississippi.  —  Campbell  v.  Adair,  45  Miss. 
170. 

Texas.  —  Carter  v.  Randolph,  47  Tex.  376; 
Foreman  v.  Meroney,  62  Tex.  723;  Lumpkin 
v.  Nicholson,  10  Tex.  Civ.  App.  108. 

In  Brettun  v.  Fox,  100  Mass.  234,  it  was 
held  that  a  widow  who  continued  to  use  for 
the  purpose  of  storing  furniture  after  her  hus- 
band's death  a  room  in  a  dwelling  house  occu- 
pied and  owned  by  him  at  the  time  of  his 
death  as  a  homestead  continued  to  occupy  the 
homestead  within  the  meaning  of  the  statute. 
It  was  said  by  the  court  that  the  use  of  the 
room  for  the  purpose  of  keeping  her  furniture 
was  "  continuing  to  occupy  ihe  homestead." 
And  see  Pratt  v.  Pratt,  161  Mass.  276. 

The  fact  that  a  widow  who  continues  to  re- 
side upon  the  homestead  inherited  from  hei 
husliand  takes  her  son-in-law  and  family  to 
board  with  her  does  not  amount  to  an  aban. 
donmcnt.    Jones  v.  Blumenstein,  77  Iowa  361. 

7.  Mere  Acts  or  Declarations.  —  Showers  v. 
Robinson,  43  Mich.  502;  Hinds  v.  Morgan,  75 
Miss.  509:  Hughes  v.  Hodges,  102  N.  Car.  236, 
overruling  Mayho  v.  Cotton,  69  N.  Car.  289; 
Vanstory  v.  Thornton,  112  N.  Car.  196,  34  Am. 
St.  Rep.  483;  Thomas  v.  Williams,  soTex.  275. 

Thus  in  Arkansas,  under  the  constitutional 
provision  prohibiting  the  head  of  the  family 
from  encumbering  the  homestead  in  any  man 
ner,  it  seems  that  a  declaration  by  a  mort 
gagor  that  the  mortgaged  property  is  not  his 
homestead  will  not  estop  him  to  deny  such  dc-. 
claration  and  to  assert  his  homestead  right 
against  the  mortgagee  where  the  property  docs 
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By  Covenant.  —  Where  the  homestead  right  is  a  mere  inchoate  personal  right 
as  to  the  parties  in  whom  it  exists,  it  is  held  that  the  grantor  under  a  deed 
conveying  the  homestead  is  estopped  by  his  covenants  to  assert  the  homestead 
claim  against 'the  grantee,  his  heirs  or  assigns.1  But  on  the  other  hand  it  is 
held  that  although  the  homestead  estate  is  not  an  estate  in  fee  simple,  but  is 
simply  a  limited  estate,  which  may  or  may  not  continue  for  the  life  of  the 
husband  and  wife  and  for  a  term  of  years  for  their  children,  it  is  this  home- 
stead interest  which  cannot  be  conveyed  by  the  sole  deed  of  the  husband,  and 
such  a  deed  is  not  an  estoppel.2  This  statement  must  be  taken  with  what  is 
said  in  another  portion  of  this  article  upon  the  power  to  convey  or  encumber 
the  homestead.3 

As  Against  Parties  Misled  by  Acts  of  Abandonment.  —  It  seems  that  the  owner  of  a 

homestead,  even  though  his  removal  therefrom  may  be  only  temporary,  and 
with  the  intention  to  return  and  reoccupy  the  premises,  will  be  estopped  to 
claim  that  the  premises  are  his  homestead  as  against  third  persons  who  by  his 
absence  may  have  been  led  to  believe  that  the  property  was  not  his  home- 
stead and  to  act  upon  this  belief  by  purchasing  it  or  otherwise  altering  its 
condition.4 

Change  of  Selection  After  Charging  Other  Lands.  —  Where  the  owner  of  more  than 
one  tract  of  land  out  of  which  he  may  select  his  homestead  makes  his  selec- 
tion and  thereafter  encumbers  the  other  tracts,  he  is  estopped  to  assert  home- 
stead in  the  latter  against  persons  who  dealt  with  him  upon  the  faith  of  his 
selection;8  and  where  a  debtor  claims  his  exemption  to  prevent  a  sale  under 


in  effect  include  the  homestead.  Webb  v. 
Davis,  37  Ark.  551.  But  where  property  in- 
cluded in  the  mortgage  might  have  been 
made  a  part  of  the  homestead,  such  dec- 
laration is  held  to  estop  a  mortgagor  who, 
after  the  execution  of  the  mortgage,  was  still 
left  in  the  possession  of  a  fair  and  reasonable 
homestead.    Klenk  v.  Knoble,  37  Ark.  298. 

Absence  of  Wife  —  Denial  of  Marriage.  —  In 
Schwarz  v.  National  Bank,  67  Tex.  217,  how- 
ever, it  was  held  that  where  a  debtor  conveyed 
to  his  creditor  a  lot  upon  which  he  resided 
with  his  children,  having  left  his  wife  in 
Europe  when  he  came  to  the  United  States, 
expecting  her  afterwards  to  join  him,  the  debt- 
or's representation  at  the  time  of  conveyance 
that  he  had  no  wife  would  estop  him,  in  an 
action  of  trespass  to  try  title  brought  by  the 
debtor,  from  asserting  that  he  had  a  wife. 

Probate  Sale.  —  In  Showers  v.  Robinson,  43 
Mich.  502,  it  was  held  that  a  widow  was  not 
estopped  from  claiming  homestead  by  reason 
of  the  fact  thai  she  desired  a  sale  of  the  home- 
stead for  the  payment  of  debts  of  the  estate, 
and  requested  a  party  to  buy  the  property  and 
received  the  amount  of  the  claim  allowed  in 
her  favor  from  the  proceeds. 

Where  the  husband  becomes  insane  after 
declaration  of  homestead  has  been  filed,  the 
probate  court  has  no  jurisdiction  upon  the 
petition  of  a  guardian  appointed  by  it  over 
the  wife's  homestead;  and  if  such  court  makes 
an  order  under  which  the  homestead  is  sold  for 
the  support  of  the  wife  and  children,  the  fact 
that  the  wife  received  a  part  of  the  money  and 
consented  that  she  be  represented  in  the  pro- 
bate court  proceedings  will  not  estop  her  from 
recovering  possession  of  the  homestead. 
These  matters  do  not  amount  to  an  estoppel 
in  pais,  nor  do  they  constitute  an  estoppel  by 
matter  of  record.  Flege  v.  Garvey,  47  Cal. 
371- 


1.  Estoppel  by  Covenants.  —  Foss  v.  Strachn, 
42  N.  H.  40. 

And  before  the  death  of  the  husband  and 
father  (the  grantor),  neither  the  wife  nor  the 
minor  children  are  entitled  to  convey  the 
homestead  against  the  covenants  of  the  deed. 
Strachn  v.  Foss,  42  N.  H.  43. 

2.  Doyle  v.  Coburn,  6  Allen  (Mass.)  71. 

3.  See  infra,  this  title.  Sales,  Conveyances, 
and  Incumbrances. 

4.  Persons  Misled  by  Abandonment.  —  Fyffe  v. 
Beers,  18  Iowa  4,  85  Am.  Dec.  577.  See  also 
Davis  v.  Andrews,  30  Vt.  678;  Thorn  v.  Dill, 
56  Tex.  145;  Reece  v.  Renfro,  68  Tex.  192. 

5.  Change  of  Selection  after  Charging  Other 
Lands.  —  Rutherford  v.  Jamieson,  65  Miss.  219. 
See  also  Allbright  v.  Hannah,  103  Iowa  98; 
Lucas  v.  Pickel,  20  Iowa  490;  Hayden  v.  Rob- 
inson, 83  Ky.  615;  Tohermesz>.  Beiser,  93  Ky. 
415;  Western  Mortg..  etc.,  Co.  v.  Burford,  71 
Fed.  Rep.  74,  30  U.  S.  App.  593.  But  see 
Flora  v.  Robbins,  93  N.  Car.  38. 

Thus  the  owner  of  forty  acres  of  uncleared 
land  on  one  side  of  which  his  residence  was 
situated,  close  to  the  line  bounding  another 
forty  acres  of  cleared  land,  agreed  with  his 
son-in-law  to  give  the  uncleared  land  to  him 
at  the  death  of  the  owner  if  the  son-in-law 
should  clear  and  improve  it,  and  in  reliance 
upon  such  promise  the  son-in-law  cleared  and 
improved  the  land.  It  was  held  that  the  right 
to  claim  the  forty  acres  of  uncleared  land,  at 
least  as  to  all  except  that  part  upon  which  the 
dwelling  house  was  situated,  was  abandoned. 
Allbright  v.  Hannah,  103  Iowa  98. 

Claim  to  Land  Exchanged.  —  Where  the  owner 
of  land  in  one  county,  which  was  occupied  by 
himself  and  family  as  a  homestead,  exchanged 
it  for  land  in  another  county,  and  he  and  his 
family  removed  from  the  former  to  the  latter 
and  remained  in  possession  and  enjoyed  the 
benefits  thereof  for  years,  and  after  the  de- 
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a  ley,  and  has  his  homestead  set  off  to  him  pursuant  to  the  statute,  he  cannot 
before  sale  abandon  it,  move  upon  another  tract  of  land,  sell  that  which  had 
been  set  off,  and  successfully  claim  as  his  homestead  the  new  selection.1 

Change  of  Selection  After  Representations  Inducing  Dealings.  —  In  Texas,  when  the 
family  is  in  the  actual  occupancy  of  the  homestead  by  residing  thereon,  repre- 
sentations that  the  property  is  not  a  homestead  will  not  operate  as  an  estoppel 
where  such  representations  are  made  in  the  instrument  giving  the  lien  or 
otherwise;  but  if  the  members  of  the  family  have  left  the  residence  homestead 
and  are  residing  upon  other  property,  and  the  question  of  homestead  rests  on 
the  intention  of  the  parties,  then  it  is  held  that  their  declarations  may  be  acted 
upon  and  will  operate  as  an  estoppel  without  regard  to  whether  they  were 
made  in  the  instrument  of  security  or  otherwise.2 

Void  Conveyance.  —  Where  a  wife's  deed  conveys  no  title,  it  will  not  estop  her 
as  to  her  interest  in  the  homestead  premises  in  an  action  to  recover  land  on 
the  homestead  right.3 

Conveyance  by  Husband  Without  Joinder  of  Wife.  —  Where  the  homestead  cannot  be 
allotted  by  the  husband  without  the  joinder  of  the  wife  and  an  attempted 
alienation  is  void  by  reason  of  such  nonjoinder,  the  conveyance  is  no  estoppel 
to  the  assertion  of  the  right  of  homestead,4  and  neither  the  declarations  of 
the  wife  nor  her  written  recognition  and  ratification  of  the  previous  deed  of 
her  husband  can  estop  her  from  asserting  her  homestead  right.*  But  on  the 
other  hand  it  is  held  in  Tenticssee  that  as  the  husband  may  mortgage  a  part  of 
the  tract  of  land  on  which  he  resides  with  his  family  without  the  joinder  of 
the  wife  in  the  mortgage,  provided  he  retains  enough  land  for  the  homestead, 
if,  in  such  case,  the  wife  subsequently  joins  the  husband  in  a  conveyance  of 


cease  of  the  husband  and  the  sale  of  the  latter 
property  by  the  wife  the  latter  commenced  an 
action  of  ejectment  to  recover  possession  to 
the  first  tract,  it  was  held  that  the  defend- 
ant might  show  any  act  or  declaration  of  the 
plaintiff  which  would  tend  to  prove  an  equi- 
table estoppel.  McAlpine  v.  Powell,  44  Kan. 
4X1. 

1.  After  Land  Set  Off  under  Levy  of  Execution. 

—  Richie  v.  Duke,  70  Miss.  69,  in  which  case 
the  court  held  as  indicated  ip  the  text, 
although  the  statute  provided  for  exemption 
from  seizure  or  sale;  "  for  when  the  first 
homestead  was  set  off  to  the  execution  debtor, 
the  remainder  of  the  land  levied  on  was  sub- 
ject to  sale.  See  also  Kent  v.  Beaty,  40 
Tex.   440;   Jarboe  v.  Colvin,  4  Bush  (Kv.) 

2.  Change  of  Selection  After  Representations 
Inducing  Dealings.  —  Witkins  v.  Little,  So  Fed. 
Rep.  321;  Ivory  v.  Kennedy,  13  U.  S.  App. 
279.  57  Fed  Rep.  340;  Has  well  v,  Forbes,  8 
Tex.  Civ.  App.  82;  Bowman  v.  Rutter,  (Tex. 
Civ.  App.  189S)  47  S.  W.  Rep.  52;  Hawes  v. 
Parrish,  16  Tex.  Civ.  App.  497;  Texas  Land, 
etc.,  Co.  v.  Blalock,  76  Tex.  89;  White  v.  Dab- 
ney,  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  653 
[siting  Equitable  Mortg.  Co.  v.  Norton,  71  Tex. 
687;  Cardcn  v.  Short,  (Tex.  Civ.  App.  1895)  31 
S.  W.  Rep.  246;  Harmsen  v.  VVcsche,  (Tex. 
Civ.  App.  1895)  3?  S.  W.  Rep.  192;  Mocrlein 
v.  Scottish  Mortg.,  etc.,  Co.,  9  Tex.  Civ.  App. 
415;  Scottish- American  MortR.  Co.  v.  Scrip- 
ture, (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  2to; 
Kerripner  v.  Comer,  73  Tex.  196]. 

Question  for  Jury.  —  But  whether  such  facts 
as  constitute  an  estoppel  do  or  do  not  exist 
Is  a  question  for  the  jury  and  should  be  sub- 
mitted in  appropriate  instructions     Has  well 


v.  Forbes,  8  Tex.  Civ.  App.  82,  citing  Equi- 
table Mortg.  Co.  v.  Norton,  71  Tex.  683. 

3.  Void  Conveyance  by  Wife.  —  Timothy  r. 
Chambers,  85  Ga.  267,  21  Am.  St.  Rep.  163. 

4.  Conveyance  Without  Joinder  of  Wife.  — 
Marks  v.  Wilson,  115  Ala.  561;  Flege  v.  Gar- 
vey,  47  Cal.  371;  Alt  v.  Banholzer,  39  Minn. 
511,  12  Am.  Si.  Rep.  681 ;  Lambert  v.  Kinnery, 
74  N.  Car.  348. 

Trust  Deed  to  Secure  Purchase  of  Outstanding 
Title.  —  Where  the  husband,  who,  together 
with  his  wife,  was  in  possession  of  land  as  a 
homestead,  purchased  an  outstanding  title 
and  executed  a  trust  deed  upon  the  premises 
for  the  price  of  such  outstanding  title,  contain- 
ing no  .release  of  the  homestead  right,  and 
without  the  joinder  of  the  wife,  the  husband 
was  held  to  be  estopped  to  deny  that  the  title 
so  purchased  was  paramount,  but  the  wife 
might  show  that  she  or  her  husband  had  the 
paramount  title.  Casscll  v.  Ross,  33  111.  245. 
85  Am.  Dec.  270. 

5.  Subsequent  Ratification.  —  Thomas  v.  Wil- 
liams, 50  Tex.  275. 

But  in  Tennessee  it  was  held  that  where  the 
husband  and  wife  joined  in  a  conveyance  of 
their  lots,  but  a  privy  examination  of  the  wife 
was  never  taken,  and  she  afterwards  joined 
with  her  husband  in  a  bill  to  enforce  the  ven- 
dor's lien  on  such  lots,  under  which  bill  she 
and  her  husband  obtained  a  decree  for  the 
sale  of  these  lots  to  satisfy  the  purchase 
money  due  from  their  vendee,  neithct  the  hus- 
band nor  the  wife  would  be  heard  in  a  court 
of  equity  to  say  that  their  sale  was  inoperative 
and  that  their  decree,  enforced  by  the  collec- 
tion and  reception  of  its  fruits,  was  ineffectual 
to  divest  their  title.  Rawlcy  :•.  Burris.  (Tenn. 
Ch.  1898)  47  S.  W.  Rep.  176. 
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the  whole  homestead  she  cannot  thereafter  claim  the  homestead  in  that  part 
which  had  been  previously  conveyed  by  the  husband  alone;1  and  the  same 
rule  is  held  to  apply  where  a  creditor  levies  upon  and  sells  a  part  of  the  home- 
stead  tract  as  where  the  husband  himself  sells  it,  and  if  after  sale  under  the 
execution  enough  remains  for  a  homestead  and  the  husband  and  wife  join  in 
a  conveyance  thereof,  the  wife  cannot  claim  homestead  in  that  part  which  was 
sold  under  the  execution.* 

Fraudulent  Conveyance.  —  A  conveyance  set  aside  as  in  fraud  qf  creditors, 
though  made  to  the  wife,  will  not  estop  her  to  claim  homestead  in  the  land.3 

By  Attorning.  —  Where  lands  have  been  sold  under  an  execution  the  defend- 
ant in  the  execution  is  not  estopped  to  claim  homestead  by  accepting  a  lease 
from  the  purchaser  at  the  sale.4 

Matter  of  Record  —  Res  Judicata.  —  When  the  right  to  homestead  is  fairly  within 
the  issues  presented  in  a  cause,  judgment  therein  is  conclusive  and  will  bar  a 
subsequent  assertion  of  the  claim  where  the  question  has  been  decided 
adversely  to  the  claimant  or  where  there  has  been  a  failure  on  the  part  of  the 
claimant  to  assert  the  right  in  the  cause.5  And  when  a  debtor  not  only  fails 
to  set  up  his  homestead  right  in  a  judicial  proceeding  to  subject  the  property, 
but  seeks  to  cover  it  from  the  pursuit  of  his  creditor  under  a  fictitious  and 
simulated  title  which  he  had  placed  in  the  name  of  another,  he  is  estopped 
from  contradicting  the  judicial  allegations  of  his  answer  after  the  judgment  of 
the  court  has  laid  bare  and  annulled  the  simulation  and  subjected  the  property.6 

XII.  Sales,  Conveyances,  and  Incumbrances  —  1.  Right  to  Alienate  or 
Encumber  Homesteads  —  a.  RULE  Stated.  —  It  is  well  settled  that  constitu- 
tional and  statutory  provisions  establishing  homestead  exemptions  do  not 
necessarily  deprive  the  owner  of  property  of  his  right  to  alienate  his  home- 


1.  Subsequent  Release  of  Homestead.  —  Ray- 
burn  v.  Norton,  85  Tenn.  351,  citing  Hilde- 
brand  v.  Taylor,  6  Lea  (Tenn.)  659;  Enochs  v. 
Wilson,  11  Lea  (Tenn.)  228. 

2.  Rayburn  v.  Norton,  85  Tenn.  351. 

3.  Fraudulent  Conveyance.  —  Howell  v. 
Thompson,  95  Tenn.  401,  citing  Ruohs  v. 
Hooke,  3  Lea  (Tenn.)  302,  31  Am.  Rep.  642; 
Powell  v.  Warren,  (Tenn.)  I  Leg.  Rep.  47. 
See  also  supra,  this  section,  Abandonment. 

4.  By  Attorning.  —  Abbott  v.  Cromartie,  72 
N.  Car.  292,  21  Am.  Rep.  457.  To  the  same 
point  see  Beckmann  v.  Meyer,  75  Mo.  333; 
Dotson  v.  Barnett,  16  Tex.  Civ.  App.  258; 
Dykes  v.  O'Connor,  83  Tex.  160. 

But  in  an  action  by  the  landlord  to  recover 
the  premises  from  the  tenant  the  homestead 
right  is  not  a  defense,  and  the  tenant  must 
wait  until  the  expiration  of  his  tenancy  before 
he  can  assert  such  right.  Abbott  v.  Cromartie, 
72  N.  Car.  292,  21  Am.  Rep.  457. 

5.  Matter  of  Record.  —  Tadlock  v.  Eccles,  20 
Tex.  782,  73  Am.  Dec.  213;  Lee  v.  Kingsbury, 
13  Tex.  68,  62  Am.  Dec.  546;  Clubb  v.  Wise, 
64  111.  157;    Harpending  v.  Wylie,  13  Bush 

(Ky-)  158.  .  .  . 

Illustrations — Party  to  Partition  Suit. — Thus 
a  party  to  a  partition  suit  is  precluded  as 
against  the  purchaser  at  the  sale  from  assert- 
ing aclaim  of  homestead.  Hoback  v.  Hoback, 
33  Ark.  399;  Wright  v.  Dunning,  46  111.  271, 
92  Am.  Dec.  257;  Rice  v.  Aiken,  3  Tex.  Civ. 
App.  143.  _ 

Lien  of  Decree  for  Alimony.  —  So  in  a  suit  for 
divorce  bv  a  wife  against  her  husband  in 
which  alimony  is  awarded  to  the  wife  and  the 
decree  by  its  express  terms  is  made  a  lien 


upon  the  land,  it  is  held  that  if  the  defendant 
does  not  set  up  his  homestead  when  the  court 
is  asked  to  decree  the  judgment  a  lien  thereon, 
such  a  decree,  of  necessity,  will  cut  off  the 
right  of  homestead.  Hemenway  v.  Wood,  53 
Iowa  21. 

Omitting  to  Claim  in  Action  by  Purchaser  at 
Execution  Sale.  —  In  an  action  by  a  purchaser 
of  land  at  a  sheriff's  sale  to  recover  land  from 
the  debtor,  if  the  latter  fails  to  interpose  a  claim 
of  homestead  he  and  others  claiming  under 
him  are  precluded  from  raising  the  question 
thereafter.  Sheriff  v.  Welborn,  14  S.  Car.  481; 
Nichols  v.  Dibrell,  61  Tex.  539. 

Having  Dower  Set  Apart.  —  The  right  to  dower 
and  the  homestead  right  are  held  under  the 
statutes  in  Michigan  not  to  be  so  far  inconsist- 
ent that  the  claim  of  the  one  is  a  denial  of  the 
existence  of  the  other,  and  by  having  dower 
set  apart  in  lands  which  are  subject  to  home- 
stead rights  the  widow  is  not  estopped  from 
claiming  her  homestead  rights  thereafter. 
Showers  v.  Robinson,  43  Mich.  502. 

Unauthorized  Sale  —  Receipt  of  Proceeds.  — 
Where  the  probate  court  has  no  jurisdiction 
to  sell  a  homestead,  the  facts  that  after  the 
husband  had  become  insane,  upon  a  petition 
to  sell  the  homestead  to  pay  the  expenses  of 
the  wife  and  children,  preferred  by  a  guardian 
appointed  by  the  probate  court,  the  wife  con- 
sented to  the  appointment  of  an  attorney  to 
represent  her  and  received  a  part  of  the  pro- 
ceeds of  the  sale,  do  not  amount  to  an  estop- 
pel by  matter  of  record.  Flege  v.  Garvey,  47 
Cal.  371. 

6.  Denial  of  Title  in  Answer.  —  Gilmer  v. 

O'Neal.  32  La.  Ann.  983. 
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stead  1  or  any  part  thereof,2  or  to  encumber  it  as  he  may  see  fit,3 
give  it  away.4 


or  even  to 


1.  Homestead  May  Be  Alienated —  United 
States.  —  Green  v.  Root,  62  Fed.  Rep.  191; 
Harmon  v.  Sommer,  io  Fed.  Rep.  601;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Jones,  8  Fed.  Rep. 


303. 

California.  —  Peterson  v.  Hornblower,  33 
Cal.  266;  Bowman  v.  Norton,  i6Cal.  213.  See 
also  Kellersberger  v.  Kopp,  6  Cal.  563;  Gee  v. 
Moore,  14  Cal.  472. 

Georgia.  —  Gunn  v.  Wades,  65  Ga.  537.  See 
also  City  Bank  v.  Smisson,  73  Ga.  422. 

Illinois.  —  McDonald  v.  Crandall,  43  III.  231; 
Eldridge  v.  Pierce,  90  111.  474;  Fishback  v. 
Lane,  36  III.  437;  Halliday  v.  Hess,  147  111. 
588;  Bartholomae,  etc.,  Brewing,  etc.,  Co.  v. 
Schroeder,  67  III.  App.  560;  Green  v.  Marks, 
25  111.  221.  See  also  Bliss  v.  Clark,  39  111. 
590. 

Indiana.  —  Ray  v.  Yarnell,  118  Ind.  112. 

Iowa.  —  Wheeler,  etc.,  Mfg.  Co.  v.  Bjclland, 
97  Iowa  637;  Roane  v.  Hamilton,  101  Iowa 
250;  Yost  v.  Devault,  9  Iowa  60;  Alley  v. 
Bay,  9  Iowa  510;  Larson  v.  Reynolds,  13  Iowa 
581,  81  Am.  Dec.  444;  Davis  v.  Kelley,  14  Iowa 
525;  Lamb  v.  Shays,  14  Iowa  570;  Eli  v.  Grid- 
ley,  27  Iowa  378.  See  also  Drake  v.  Painter, 
77  Iowa  731;  Winkleman  -'.  Winkleman,  79 
Iowa  319;  Quinn  v.  Brown,  71  Iowa  376. 

Kansas.  —  Manhattan  First  Nat.  Bank  v. 
Warner,  22  Kan.  537;  Wea  Gas,  etc.,  Co.  v. 
Franklin  Land  Co.,  54  Kan.  533,  45  Am.  St. 
Rep.  297;  Morris  v.  Ward,  5  Kan.  239;  Doll- 
man  v.  Harris,  5  Kan.  598. 

Kentucky.  —  Maynard  v.  May,  (Ky.  1889)  11 
S.  W.  Rep.  806;  Marshall  v.  Strange,  (Ky. 
1888)  9  S.  W.  Rep.  250;  Brame  v.  Craig.  12 
Bush  (Kv.)  405;  Brooks  v.  Collins,  11  Bush 
(Ky.)  627;  Pribble  v.  Hall,  13  Bush  (Ky.)  62. 
See  also  Gideon  v.  Struve,  78  Ky.  134;  Lishy 
v.  Perry,  6  Bush  (Ky.)  515;  Cantrill  v.  Risk,  7 
Bush  (Ky.)  159;  Wing  v.  Hayden,  10  Bush 
(Ky.)  280;  Robbins  v.  Cookendorfer,  10  Bush 
(Ky.)63i. 

Massachusetts.  —  Silloway  v.  Brown,  12 
Allen  (Mass.)  30;  Connor  v.  McMurray,  2 
Allen(Mass.)202;  McMurray  v.  Connor,  2  Allen 
(Mass.)  205;  Dulanty  v.  Pynchon,  6  Allen 
(Mass.)  510;  Lazell  v.  Lazell,  8  Allen  (Mass.)  575; 
Drury  v.  Bachelder,  n  Gry  (Mass.)  214;  Green- 
ough  v.  Turner,  11  Gray  (Mass.)  334;  Adams 
v.  Jenkins,  16  Gray  (Mays.)  146.  See  also 
Howes  v.  Burt,  130  Mass.  368. 

Minnesota.  — James  v.  Wilder.  25  Minn.  305; 
Barton  v.  Drake,  21  Minn.  299. 

Mississippi.  —  Parker  v.  Dean,  45  Miss.  408. 

Missouri.  —  Mack  v.  Heiss,  90  Mo.  578: 
Bcckmann  v.  Meyer,  75  Mo.  333;  Greer  v. 
Major,  114  Mo.  145. 

North  Carolina.  —  Vanstory  v.  Thornton,  112 
N.  Car.  196,  34  Am.  St.  Rep.  483. 

South  Carolina.  —  Sec  Watson  v.  Neal,  38  S. 
Car.  90. 

Tennessee.  —  Ren  v.  Driskcll,  11  Lea  (Tcnn.) 
642. 

Texas.  —  Edmonson  v.  Blessing,  42  Tex. 
597;  Scalf  v.  Collin  County.  80  Tex.  514; 
Sampson  v.  Williamson,  6  Tex.  102;  Welch  v. 
Rite,  31  Tex  688,  98  Am.  Dec.  556. 

Virginia.  —  Williams  v.  Watkins,  92  Va.  680. 


West  Virginia.  —  Moran  v.  Clark,  30  W.  Va. 
359,  8  Am.  St.  Rep.  66. 

Power  of  Alienation  Exists  Independent  of  Con- 
stitution or  Statute.  —  The  power  of  alienation 
is  not  derived  from  the  constitution  or  stature 
relating  to  alienation  of  homesteads.  It  is  an 
incident  of  the  ownership  of  the  property  in- 
dependent of  the  homestead  law,  and  the  di- 
rections and  prohibitions  of  the  constitution 
or  statutes  as  to  the  alienation  are  mere  re- 
strictions upon  this  antecedent  power.  Hin- 
son  v.  Booth,  39  Fla.  333.  See  also  Hart  v. 
Sanderson,  18  Fla.  103. 

Conveyance  to  Children.  —  A  homestead  may 
be  conveyed  to  the  children  of  the  owner. 
Brooks  v.  Collins,  11  Bush  (Ky.)  627. 

Deed  Void  for  Usury.  —  The  homestead  right 
cannot  be  defeated  by  a  deed  void  for  usury, 
nor  by  calling  such  instrument  an  equitable 
mortgage.    Anderson  v.  Tiibble,  66  Ga.  584. 

2.  A  Part  of  the  Homestead  May  Be  Sold,  as  the 
power  to  sell  the  whole  must  necessarily  in- 
clude the  power  to  sell  a  part.  Brooks  v.  Col- 
lins, 11  Bush  (Ky.)  627;  Parker  v.  Dean,  45 
Miss.  408.  See  also  Kellersberger  v.  Kopp,  6 
Cal.  563;  Ferguson  v.  Reed,  45  Tex.  575. 

3.  Homestead  May  Be  Encumbered  —  United 
States.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Jones,  8  Fed.  Rep.  303;  In  re  Cross,  2  Dill. 
(U.  S.)  320,  6  Fed.  Cas.  No.  3,426. 

Arkansas.  —  Blevins  v.  Rogers,  32  Ark.  258. 
California.  —  Peterson  v.    Hornblower,  33 
Cal.  266;  Van  Reynegan  v.  Revalk,  8  Cal.  75. 

Florida.  —  State  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  379. 

Illinois.  —  Fishback  i\  Lane,  36  111.  437; 
Bartholomae,  etc.,  Brewing,  etc.,  Co.  v. 
Schroeder,  67  111.  App.  560;  Young  v.  Harris, 
74  111.  App.  667;  Green  v.  Marks,  25  111.  221. 

Iowa.  —  Low  v.  Anderson,  41  Iowa  476; 
Stevens  v.  Myers,  11  Iowa  184;  Babcock  v. 
Hoey,  11  Iowa  375. 

Kansas.  —  Hill  v.  Alexander,  2  Kan.  App. 
251- 

Massachusetts.  —  Greenough  v.  Turner,  11 
Gray  (Mass.)  334;  Connor  v.  McMurray,  2 
Allen  (Mass.)  202,  205;  Silloway  v.  Brown,  12 
Allen  (Mass.)  32;  Adams  v.  Jenkins,  16  Gray 
(Mass.)  146. 

Missouri.  —  Grimes  v.  Portman,  99  Mo.  229; 
Dickerson  v.  Cuthburth,  56  Mo.  App.  647; 
Greer  v.  Major,  114  Mo.  145. 

Tennessee.  —  Hildebrand  v.  Taylor,  6  Lea 
(Tenn.)  659;  Daly  v.  Willis,  5  Lea  <Tenn.)  100; 
Enochs  v.  Wilson,  11  Lea  (Tenn.)  228;  Parr  v. 
Fumbanks,  11  Lea  (Tenn.)  391;  Edwards  v. 
Boyd,  9  Lea  (Tcnn.)  204;  Hall  v.  Fulgham,  86 
Tenn.  451. 

Texas.  —  Pioneer  Sav.,  etc.,  Co.  v.  Paschall, 
12  Tex.  Civ.  App.  613;  Sampson  v.  William- 
son, 6  Tex.  102;  Jordan  v.  Peak,  38  Tex.  429. 
Vermont.  —  Dan  forth  v.  Beattie,  43  Vt.  138. 
Virginia.  —  Williams  v.  Watkins,  92  Va.  680. 
West  Virginia.  —  Moran  v.  Clark,  30  W.  Va. 
359,  8  Am.  St.  Rep.  66. 

Wisconsin.  — See  German  Bank  v.  Muth,  06 
Wis.  342. 

4.  Homestead  May  Bo  Given  Away.  —  Grimea 
v.  Portman,  99  Mo.  229. 
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b.  Sale  under  Foreclosure  of  Mortgage  or  Deed  of  Trust  Not 
PrOHIB]  rED  "  Forced  Sale."  —  Thus  it  has  been  considered  that  a  provision 
exempting  the  homestead  from  "  forced  sale  "  does  not  prohibit  a  sale  thereof 
under  foreclosure  of  a  mortgage  or  deed  of  trust,1  for  an  exemption  in  such 
terms  should  be  restricted  to  sales  involving  no  assent  by  contract  referable  to 
the  special  property  to  be  sold.2    But  a  contrary  view  has  also  been  asserted.3 

c.  Alienation  or  Incumbrance  Not  Fraud  upon  Creditors.  —  As 
general  creditors  have  no  claim  or  lien  upon  the  homestead  of  the  debtor,  it 
follows  naturally  that  a  conveyance  or  incumbrance  of  such  homestead  cannot, 
as  a  rule,  be  fraudulent  as  against  them.4    And  this  has  been  held  true  though 


1.  Sale  under  Foreclosure  of  Mortgage  or  Deed 
of  Trust  Not  Prohibited  "  Forced  Sale."  —  Hart  v. 
Sanderson,  18  Fla.  103;  Oregon  Mortg.  Co.  v. 
Hersner,  14  Wash.  515;  Moran  v.  Clark,  30 
W.  Va.  359,  8  Am.  St.  Rep.  66.  See  also 
Patterson  v.  Taylor,  15  Fla.  337. 

Exemption  from  "  Sale  on  any  Mesne  or  Final 
Process."  —  A  judicial  sale  for  the  foreclosure 
of  a  mortgage  on  the  homestead  is  nof  forbid- 
den by  a  provision  in  the  South  Carolina  Con- 
stitution of  1868  exempting  the  homestead 
from  "  attachment,  levy,  or  sale  on  any  mesne 
or  final  process  issued  from  any  court,"  for  it 
is  obvious  that  what  is  meant  by  the  words 
quoted  is  process  issued  to  enforce  a  judgment 
or  decree  for  the  payment  of  money  and  which 
may  be  enforced  against  the  whole  estate  of 
the  judgment  debtor.  Homestead  Bldg.,  etc., 
Assoc.  v.  Enslow,  7  S.  Car.  1. 

2.  Term  "  Forced  Sale  "  Restricted  to  Sales  In- 
volving No  Assent  by  Contract. —  Hart  v.  San- 
derson, 18  Fla.  103. 

A  foreclosure  sale,  whether  under  the  power 
of  sale  contained  in  the  mortgage  or  in  pursu- 
ance of  a  decree,  is  not  a  forced  sale  within 
the  meaning  of  a  constitutional  provision  that 
"  the  legislature  shall  protect  by  law,  from 
forced  sale,  a  certain  portion  of  the  homestead 
and  other  property  of  all  heads  of  families," 
and  the  statu'es  enacted  pursuant  thereto.  It 
makes  no  difference  in  respect  to  the  sale 
being  forced  or  voluntary  whether  the  owner 
consents  directly  to  the  sale  or  does  the  same 
indirectly  by  consenting  to  or  doing  those  acts 
or  things  that  necessarily  or  usually  eventuate 
in  a  sale.  Peterson  v.  Hornblower,  33  Cal. 
266. 

Execution  Sale  Not  Necessarily  "  Forced  Sale." 

—  "A  '  forced  sale'  is  not  synonymous  with 
a  '  sale  on  execution,'  etc.  The  latter  may  be 
ani  often  is  voluntary  in  every  respect. 
When  the  owner  consents  to  a  sale  under  the 
execution  or  other  legal  process,  the  sale  is 
not  forced,  but  it  is  as  voluntary,  wilhin  the 
full  import  of  the  term,  as  it  is  when  he  di- 
rectly effects  the  sale  and  executes  the  con- 
veyance. Its  quality,  as  being  voluntary  or 
forced,  depends  not  upon  the  mode  of  its  ex- 
ecution, but  upon  the  presence  or  absence  of 
the  consent  of  the  owner."  Peterson  v.  Horn- 
blower,  33  Cal.  266. 

3.  Texas  Doctrine.  —  The  Texas  courts  have 
asserted  the  doctrine  that  a  sale  by  the  mort- 
gagee or  trustee  under  a  power  contained  in 
the  mortgage  or  deed  of  trust  would  not  be  a 
forced  saie,  and  therefore  not  within  the  con- 
stitutional prohibition;  but  they  consider  that 
a  sale  under  judicial  proceedings  to  foreclose 
a  mortgage  or  deed  of  trust  would  be  a  forced 


sale,  and  therefore  a  mortgage  or  trust  deed 
without  a  power  of  sale  is  invalid.  Jordan  v. 
Peak,  38  Tex.  429;  Sampson  v.  Williamson,  6 
Tex.  102;  Stewart  v.  Mackey,  16  Tex.  56. 

Illinois  Rule.  —  And  the  courts  of  Illinois 
have  asserted  that  a  foreclosure  sale  is  a  forced 
sale  and  therefore  not  permissible  unless  there 
is  a  formal  release  or  waiver  of  the  homestead 
right  in  the  mortgage  or  deed  of  trust.  Ely 
v.  Eastwood,  26  111.  107;  Smith  v.  Marc.  26  111. 
150;  Wing  v.  Cropper,  35  111.  256. 

4.  Alienation  or  Incumbrance  of  Homestead  Not 
Fraudulent  as  Against  General  Creditors  —  United 
States.  —  McFarland  v.  Goodman,  6  Biss.  (U. 
S.)  in;  Cox  v.  Wilder,  2  Dill.  (U.  S.)  45; 
Smith  v.  Kehr,  2  Dill.  (U.  S.)  50;  Thomson  v. 
Crane,  73  Fed.  Rep.  327;  Farwell  v.  Kerr,  28 
Fed.  Rep.  345;  Green  v.  Root,  62  Fed.  Rep. 
191. 

Alabama.  —  Hodges  v.  Winston,  95  Ala.  514;  ■ 
Fellows  v.  Lewis,  65  Ala.  343;  Fuller  v.  Whit- 
lock,  99  Ala.  411;  Pollak  v.  McNeil,  100  Ala. 
203. 

Arkansas.  —  Pipkin   v.  Williams,  57  Ark., 
242;  Bogan  v.  Cleveland,  52  Ark.  101;  Stanley 
v.  Snyder,  43  Ark.  429;  Gray  v.  Patterson,  65. 
Ark.  373. 

California.  —  Wetherly  v.  Straus,  93  Cal.  283. 
Colorado.  —  Barnett  v.  Knight,  7  Colo.  365. 
Florida.  —  Murphy   v.    Farquhar,    39  Fla. 

350. 

Illinois.  —  Mullerz/.  Inderreiden,  79  111.  382; 
Boyd  v.  Barnett,  24  111.  App.  199,  Moore  v. 
Flynn,  135  111.  74. 

Indiana. —  Phenix  Ins.  Co.  v.  Fielder,  133 
Ind.  557. 

Iowa.  —  Delashmut  v.  Trau,  44  Iowa  613; 
Officer  v.  Evans,  48  Iowa  557,  Payne  v,  Wil- 
son, 76  Iowa  377;  Clark  v.  Raymond,  86  Iowa 
661;  Butler  v.  Nelson,  72  Iowa  732;  Wheeler, 
etc.,  Mfg.  Co.  v.  Bjelland,  97  Iowa  637;  Hugu- 
nin  v.  Dewey,  20  Iowa  368. 

Kansas.  —  Winter  v.  Ritchie,  57  Kan.  212, 
57  Am.  St.  Rep.  331;  Wilson  v.  Taylor,  49 
Kan.  774;  Manhattan  First  Nat.  Bank  v. 
Warner,  22  Kan.  537;  Hixon  v.  George,  18- 
Kan.  253;  Merchants  Nat.  Bank  v.  Kopplin, 
1  Kan.  App.  599. 

Kentucky.  —  Wallace  v.  Mason,  100  Ky.  560; 
Dowd  v.  Hurley,  78  Ky.  260;  Lishy  v.  Perry, 
6  Bush  (Ky.)  515;  Anthony  v.  Wade,  I  Bush 
(Ky.)  no;  Morton  v.  Ragan,  5  Bush  (Ky.) 
334;  Kuevan  v.  Specker,  11  Bush  (Ky.)  1; 
Baker  v.  Hines,  (Ky.  1897)  .43  S.  W.  Rep. 
452;  Whayne  v.  Morgan,  (Ky.  1889)  12  S.  W. 
Rep.  128;  Carroll  v.  Dawson,  (Ky.  1898)46  S. 
W.  Rep.  222;  Feighan  v.  Jackson,  7  Ky.  L. 
Rep.  749;  Whitt  v.  Kendall,  (Ky.  1889)  11  S. 
W.  Rep.  592;  McAdams  v.  Mitchell,  10  Ky. 
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there  was  no  consideration  for  the  conveyance.' 

The  Motive  of  the  Vendor  Is  Immaterial,  for  even  if  he  intends  to  defraud  his 
creditors  by  the  conveyance  they  are  not  injured,  as  no  property  subject  to 
their  claims  is  disposed  of.2 

d.  Restrictions  upon  Alienation  and  Encumbering. — There  are, 
however,  in  most  if  not  all  jurisdictions,  certain  constitutional  or  statutory 
restrictions  upon  the  right  of  the  owner  of  a  homestead  to  alienate  or  encum- 
ber the  same;  and  the  major  part  of  this  section  will  be  devoted  to  a  discus- 
sion of  these  restrictions.3 

2  Prohibition  of  Alienation  or  Incumbrance  by  Husband  Without  Joinder  or 
Consent  of  Wife  —  a.  Rule  Stated.  —  The  most  usual  restriction  upon  the 
right  of  alienating  or  encumbering  the  homestead  is  found  in  the  very  gener- 
ally prevalent  rule  that  the  husband  cannot,  without  the  joinder  or  consent  of 
his  wife,  execute  any  valid  alienation  of  or  fasten  any  binding  incumbrance 
upon  the  homestead.4 


L.  Rep.  656;  Wilson  v.  Calvert,  15  Ky.  L.  Rep. 
489. 

Louisiana.  —  Cottingham's  Succession,  29 
La.  Ann.  669. 

Maine.  —  Legro  v.  Lord,  10  Me.  161. 

Massachusetts.  —  Castle  v.  Palmer,  6  Allen 
(Mass.)  401. 

Michigan.  —  Pulte  v.  Geller,  47  Mich.  560; 
Smith  v.  Rumsey,  33  Mich.  183;  Patnode  v. 
Darveau,  112  Mich.  127;  Rhead  v.  Hounson, 
46  Mich.  243;  Shay  v.  Wheeler,  69  Mich.  254. 

Minnesota.  —  Ferguson  v.  Kumler,  27  Minn. 
156;  Baldwin  v.  Rogers,  28  Minn.  544. 

Mississippi.  —  Edmonson  p.  Meacham,  50 
Miss.  34;  Wilcher  v.  Thompson,  (Miss.  1893) 
12  So.  Rep.  828;  Hodges  v.  Hickey,  67  Miss. 
716. 

Missouri.  —  Muenks  v.  Bunch,  90  Mo.  500; 
Vogler  v.  Montgomery,  54  Mo.  577;  Miller  v. 
Leeper,  120  Mo.  466;  Versailles  Bank  v. 
Guthtey,  127  Mo.  189,  48  Am.  St.  Rep.  621, 
overruling  SchafTer  v.  Beldsmeier,  107  Mo.  314. 

Nebraska.  —  Roberts  v.  Robinson,  49  Neb. 
717,  59  Am.  St.  Rep.  567;  Munson  v.  Carter, 
40  Neb.  417;  Mundt  v.  Hagedorn,  49  Neb. 
409;  Schribar  v.  Piatt,  19  Neb.  631. 

North  Carolina. — Crummen  v.  Bennet,  68 
N.  Car.  494. 

North  Dakota.  —  Kvello  v.  Taylor,  5  N.  Dak. 
76. 

Ohio.  —  Sears  v.  Hanks,  14  Ohio  St.  298. 
South  Carolina.  — Aultman  v.  Salinas,  44  S. 
Car.  299. 

Texas.  —  Cox  v.  Shropshire,  25  Tex.  113; 
Willis  v.  Mike,  76  Tex.  84;  Taylor  v.  Fergu- 
son, 87  Tex.  Ij  Patterson  v.  Keller,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  301;  Picton  v.  Sloan, 
(Tex.  Civ.  App.  1894)28  S.  W.  Rep.  251;  Wood 
v.  Chambers,  20  Tex.  254;  Martel  v.  Soincrs, 
26  Tex.  560.  See  also  Beard  v.  Blum,  64 
Tex.  59. 

Vermont.  — Foster  v.  McGregor,  11  Vt.  595, 
34  Am.  Dec.  713;  Danforth  v.  Bcattic,  43  Vt. 
138. 

Virginia. — Simon  v.  Ellison,  (Va.  1895)22 
S.  I.  Rep.  860. 

Wisconsin. — Shawano  County  Bank  v.  Kocp- 
pen,  78  Wis.  533;  Drcutzcr  v.  Bell,  it  Wis. 
119;  Pike  v.  Miles,  23  Wis.  164;  Murphy  v. 
Crouch,  24  Wis.  365;  Bank  of  Commerce  v. 
Fowler,  93  Wis.  241. 

Conveyance  by  Husband  to  Wife.  —  A  deed  of 
the  homestead  from  the  husband  to  the  wife 
cannot  be  considered  as  in  fraud  of  creditors 


Riggs  v.  Sterling,  60  Mich.  643,  1  Am.  St.  Rep. 
554;  Smith  v.  Rumsey,  33  Mich.  183;  Rhead  v. 
Hounson,  46  Mich.  244;  Pulte  v.  Geller,  47 
Mich.  560;  O'Connor  v.  Boylan,  49  Mich.  210; 
Brigham  v.  Fawcett.  42  Mich.  542. 

The  Fact  that  the  Vendee  Knew  that  Creditors 
of  the  Vendor  Were  About  to  Attach  the  Property 
does  not  show  that  the  transfer  of  a  homestead 
was  fraudulent,  for  the  creditors  could  have 
no  rights  as  against  such  property.  Scheuber 
v.  Ballow,  64  Tex.  166. 

1.  Conveyance  Without  Consideration — Illinois. 

—  Vaughan  v.  Thompson,  17  111.  78. 

Iowa. —  Fordyce  v.  Hicks,  80  Iowa  272; 
Butler  v.  Nelson,  72  Iowa  732. 

Kentucky.  —  McAdams  v.  Mitchell,  10  Ky. 
L.  Rep.  856;  Wilson  v.  Calvert,  15  Ky.  L. 
Rep.  489. 

Michigan. — Smith  v.  Rumsey,  33  Mich. 
1S3;  Rhead  v.  Hounson,  46  Mich.  244;  Pulte 
v.  Geller,  47  Mich.  560. 

Missouri.  —  Vogler  v.  Montgomery,  54  Mo. 
577- 

Nebraska.  —  Bladen  Bank  v.  David,  53  Neb. 
608. 

Texas.  —  Cox  v.  Shropshire,  25  Tex.  124; 
Willis  v.  Mike,  76  Tex.  84. 

2.  Motive  of  Vendor  Immaterial — United  States. 

—  Green  v.  Root,  62  Fed.  Rep.  191. 
Illinois.  — Vaughan  v.  Thompson,  17  111.  78. 

See  also  Getzler  v.  Saroni,  18  III.  511. 

Iowa.  —  Wheeler,  etc.,  Mfg.  Co.  v.  Bjelland, 
97  Iowa  637;  Butler  v.  Nelson,  72  Iowa  732. 

Kentucky.  —  Feighan  v.  Jackson,  7  Ky.  L. 
Rp.  749;  Dowd  v.  Hurley,  78  Ky.  260. 

Michigan.  —  Smith?'.  Rumsey,  33  Mich.  183. 

Minnesota.  —  See  Piper  v.  Johnston,  12 
Minn.  60. 

Mississippi.  —  Hodges  v.  Hickey,  67  Miss. 
716. 

Missouri.  —  Vog'.er  v.  Montgomery,  54  Mo. 
577- 

Nebraska.  —  Bladen  Bank  v.  David,  53  Neb. 
608.    See  also  Munson  v.  Carter,  40  Neb.  417. 
Texas.  —  Wood  v.  Chambers,  20  Tex.  247. 

3.  Effect  of  Constitutional  Limitation.  -  -  Where 
the  constitution  ol  the  state  has  authorized  the 
alienation  or  incumbrance  of  the  homestead 
for  certain  enumerated  purposes  only,  a  stat- 
ute authorizing  its  alienation  or  incumbrance 
for  other  pui  poses  is  void.  Roberts  v.  Tram- 
mell,  55  Ga.  383. 

4.  Requirement  that  Wife  Shall  Join  in  or 
Consent  to  Alienation  or  Incumbrance      I  nitcJ 
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Rule  Must  Be  Established  by  Constitution  or 

States. —  Connecticut  Mm.  L.  Ins.  Co.  v. 
Jones,  8  Fed.  Rep.  303;  Hannon  v.  Sommer, 
?  McCrary(U.  S.)  126,  10  Fed.  Rep.  601;  In  re 
Cross,  2  Dill.  (U.  S.)  320,  6  Fed.  Cas.  No. 
3,426;  In  re  Smith,  2  Hughes  (U.  S.)  307,  22 
Fed.  Cas.  No.  12,979;  Hill  v.  Hite,  79  Fed. 
Rep.  826. 

Alabama,  —  McGuire  v.  Van  Pelt,  55  Ala. 
344;  Miller  v.  Marx,  55  Ala.  322;  Balkum  v. 
Wood,  58  Ala.  642;  Halso  v.  Seawright,  65 
Ala.  431;  Long  v.  Mostyn,  65  Ala.  543;  Jen- 
kins v.  Harrison,  66  Ala.  345;  Slaughter  v.  Mc- 
Bride,  69  Ala.  510;  Scott  v.  Simons,  70  Ala. 
352;  Snedecor  v.  Freeman,  71  Ala.  140;  De 
Graffenried  v.  Clark,  75  Ala.  425;  Alford  v. 
Lehman,  76  Ala.  526;  Watson  v.  Mancill,  76 
Ala.  600;  Crim  v.  Nelms,  78  Ala.  604;  Strauss 
v.  Harrison,  79  Ala.  324;  Moses  v.  McClain, 
82  Ala.  370;  Hood  v.  Powell,  73  Ala.  171 ;  Mc- 
Ghee  v.  Wilson,  in  Ala.  615;  Garner  v.  Bond, 
61  Ala.  84. 

Arizona.  —  Hancock  v.  Herrick,  (Ariz.  1891) 
29  Pac.  Rep.  13. 

Arkansas.  —  Pipkin  v.  Williams,  57  Ark. 
242;  Harrison  Bank  v.  Gibson,  60  Ark.  269; 
Shattuck  v.  Byford,  62  Ark.  431;  Bluff  City 
Lumber  Co.  v.  Bloom.  64  Ark.  492. 

California.  — Taylor  v.  Hargous,  4  Cal.  273; 
Dorsey  v.  McFarland,  7  Cal.  342,  Dunn  v. 
Tozer,  10  Cal.  167;  Matter  of  Tompkins,  12  Cal. 
125;  Lies  v.  De  Diablar,  12  Cal.  327;  Swift  v. 
Kraemer,  13  Cal.  526,  73  Am.-  Dec.  603;  Mc- 
Hendry  v.  Reilly,  13  Cal.  76;  Gee  v.  Moore,  14 
Cal.  472;  Bowman  v.  Norton,  16  Cal.  218; 
Cohen  v.  Davis,  20  Cal.  187;  Petersons.  Horn- 
blower,  33  Cal.  266;  Barber  v.  Babel,  36  Cal. 
n;  Brooks  v.  Hyde,  37  Cal.  366;  Burkett  v. 
Burkett,  78  Cal.  310,  12  Am.  St.  Rep.  58; 
Moss  v.  Warner,  10  Cal.  296;  Powell  v.  Pati- 
son,  100  Cal.  236;  Cook  v.  Klink,  8  Cal.  347; 
Gleason  v.  Spray,  81  Cal.  217,  15  Am.  St.  Rep. 
47;  Bunting  v.  Saltz,  84  Cal.  168;  Alexander 
v.  Jackson,  92  Cal.  514,  27  Am.  St.  Rep.  158; 
Faivre  v.  Daley,  93  Cal.  664;  Flege  v.  Garvey, 
47  Cal.  371;  Revalk  v.  Kraemer,  8  Cal.  66,  68 
Am.  Dec.  304;  Merced  Bank  v.  Rosenthal,  99 
Cal.  39.  See  also  Sargent  v.  Wils'on,  5  Cal. 
506;  Clarkin  v.  Lewis,  20  Cal.  634;  Van  Reyne- 
gan  v.  Revalk,  8  Cal.  75;  Watts  v.  Gallagher, 
97  Cal.  47. 

Colorado.  —  Wright  v.  Whittick,  18  Colo.  54. 

Dakota.  —  Myrick  z.  Bill,  5  Dak.  167. 

Illinois.  — Maxwell  v.  Maxwell.  145  111.  156; 
Milwaukee  Mechanics'  Mut.  Ins.  Co.  v.  Ket- 
terlin,  24  111.  App.  188;  Kitterlin  v.  Milwaukee 
,  Mechanics'  Mut.  Ins.  Co.,  134  111.  647;  Ander- 
son v.  Smith,  159  111.  93;  Patterson  v.  Kreig, 
29  111.  514;  Best  v.  Allen,  30  111.  30;  Smith  v. 
Miller,  31  111.  161;  Thornton  v.  Boyden,  31  111. 
211;  Connor  v.  Nichols,  31  111.  153;  Pardee  v. 
Lindley,  31  111.  174;  Hoskins  v.  Litchfield,  31 
111.  144;  Marshall  v.  Barr,  3s  111.  108;  Gray  v. 
Schofield,  175  111.  36;  Donahoe  v.  Chicago 
Cricket  Club,  177  111.  351;  Hotchkiss  v. 
Brooks,  93  111.  386,  affirming  4  111.  App.  175; 
McDonald  v.  Crandall,  43  111.  231;  Eldridge 
v.  Pierce,  90  111.  474;  Browning  v.  Harris,  99 
111.  456;  McMahill  v.  McMahill,  105  111.  596; 
Lagger  v.  Mutual  Union  Loan,  etc..  Assoc., 
146  111.  283;  Stahl  v.  Stahl,  114  111.  375;  Rich- 


tatute.  —  No  such  rule  exists,  however, 

ards  v.  Greene,  73  III.  54.  See  also  Stafford  v. 
Woods,  144  111.  203. 

Iowa.  —  Drake  v.  Painter,  77  Iowa  731; 
Harsh  v.  Griffin,  72  Iowa  608;  Burnap  v. 
Cook,  16  Iowa  153,  85  Am.  Dec.  507;  O'Brien 
v.  Young,  15  Iowa  5;  Seiffert  v.  Hartwell,  94 
Iowa  576,  58  Am.  St.  Rep.  413;  Larson  v. 
Reynolds,  13  Iowa  579,  81  Am.  Dec.  444; 
Goodrich  v.  Brown,  63  Iowa  247;  Clay  v. 
Richardson,  59  Iowa  483;  Morris  v.  Sargent, 
18  Iowa  90;  Garlock  v.  Baker,  46  Iowa  334; 
Ottumwa,  etc.,  R.  Co.  v.  McWilliams,  71  Iowa 
164;  Bolton  v.  Oberne,  79  Iowa  278;  Luntz. 
Neeley,  67  Iowa  97;  Guion  v.  Giller,  101  Iowa 
333;  Spoon  v.  Van  Fossen,  53  Iowa  494;  Stin- 
son  v.  Richardson,  44  Iowa  373;  Bruner  v. 
Bateman,  66  Iowa  488.  See  also  Yost  v. 
Devault,  9  Iowa  60;  Alley  v.  Bay,  9  Iowa  510; 
Larson  v.  Reynolds,  13  Iowa  581,  81  Am.  Dec. 
444;  Roane  v.  Hamilton,  101  Iowa  250;  Lamb 
v.  Shays,  14  Iowa  570;  Eli  v.  Gridley,  27  Iowa 
378;  Babcock  v.  Hoey,  n  Iowa  375;  Rogers 
v.  McFarland,  89  Iowa  286;  Stevens  v.  Myers, 
11  Iowa  184;  Lay  v.  Gibbons,  14  Iowa  377,  81 
Am.  Dec.  487;  Blake  v.  McCosh,  91  Iowa  544. 

Kansas.  —  Dudley  v.  Shaw,  44  Kan.  683; 
Ott  v.  Sprague,  27  Kan.  620;  Morris  z>.  Ward, 
5  Kan.  239;  Dollman  v.  Harris,  5  Kan.  598; 
Jenkins  v.  Simmons,  37  Kan.  496;  Howell  v. 
McCrie,  36  Kan.  636,  59  Am.  Rep.  584;  Wal- 
lace v.  Travelers'  Ins.  Co.,-  54  Kan.  442,  45 
Am.  St.  Rep.  288;  Hill  v.  Alexander,  2  Kan. 
App.  251;  Hoffman  v.  Hill,  47  Kan.  611; 
Hogan  v.  Manners,  23  Kan.  551,  33  Am.  Rep. 
199;  Chambers  v.  Cox,  23  Kan.  393;  Helm  v. 
Helm,  11  Kan.  21,  Schermerhorn  v.  Mahafifie, 
34  Kan.  108;  Hafer  v.  Hafer,  33  Kan.  464; 
Locke  v.  Redmond,  6  Kan.  App.  76.  See^also 
Franklin  Land  Co.  v.  Wea  Gas,  etc.,  Co.,  43 
Kan.  518. 

Kentucky.  —  Sup.  Ct.  of  Kansas,  1  Ky.  L. 
Rep.  200;  Atkinson  v.  Gowdy,  (Ky.  1888)  8  S. 
W.  Rep.  698;  Taylor  v.  Dismuke,  15  Ky.  L. 
Rep.  703;  Tong  v.  Eifort,  80  Ky.  152,  3  Ky. 
L.  Rep.  647;  Hemphill  v.  Haas,  88  Ky.  492,  11 
Ky.  L.  Rep.  62.  See  also  Davis  v.  Jenkins, 
93  Ky.  353,  40  Am.  St.  Rep.  197;  Lear  v.  Tot- 
ten,  14  Bush  (Ky.)  101. 

Massachusetts.  —  Adams  v.  Jenkins,  16  Gray 
(Mass.)  146;  Richards  v.  Chace,  2  Gray  (Mass.) 
383.  See  also  Howes  v.  Burt,  130  Mass.  368; 
Connor  v.  McMurray,  2  Allen'(Mass.)  202,  205; 
Silloway  v.  Brown,  12  Allen  (Mass.)  32; 
Greenough  v.  Turner,  n  Gray  (Mass.)  334. 

Michigan.  —  Hall  v.  Loomis,  63  Mich.  709; 
Beecher  v.  Baldy,  7  Mich.  488;  Phillips  v. 
Stauch,  20  Mich.  369;  Ring  v.  Burt,  17  Mich. 
465,  97  Am.  Dec.  200;  Fisher  v.  Meister,  24 
Mich.  447;  Snyder  v.  People,  26  Mich.  106,  12 
Am.  Rep.  302;  McKeew.  Wilcox,  11  Mich.  358, 
83  Am.  Dec.  743;  Comstock  v.  Comstock,  27 
Mich.  97;  Wallace  v.  Harris,  32  Mich.  380; 
Stevenson  v.  Jackson,  40  Mich.  702;  Water- 
town  F.  Ins.  Co.  v.  Grover,  etc.,  Sewing  Mach. 
Co..  41  Mich.  131,  32  Am.  Rep.  146;  Girzi  v. 
Carey,  53  Mich.  447;  Shoemaker  v.  Collins,  49 
Mich.  597;  Gadsby  v.  Monroe,  115  Mich.  282; 
Sammon  v.  Wood,  107  Mich.  506;  Dye  v. 
Mann,  10  -Mich.  291;  People  v.  Plumsted,  2 
Mich.  465;  Wisner  v.  Farnham,  2  Mich.  472; 
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in  the  absence  of  some  constitutional  or  statutory  provision  establishing  it.1 
Existence  of  wife  Must  Be  Shown.  —  In  order  to  avoid  a  conveyance  of  a  home- 


Hammond  v.  Rathbone,  113  Mich.  499;  Sherrid 
v.  Southwick,  43  Mich.  515;  Amphlett  v.  Hib- 
bard.  29  Mich.  298;  Dikeman  v.  Arnold,  71 
Mich.'  656.  See  also  Tharp  v.  Allen,  46  Mich. 
389;  Engle  v.  White,  104  Mich.  15. 

Minnesota.  —  Law  v.  Butler,  44  Minn.  482; 
Barton  v.  Drake,  21  Minn.  299;  Ferguson  v. 
Kumler,  25  Minn.  183;  Jelinek  v.  Stepan,  41 
Minn.  412;  Smith  v.  Lackor,  23  Minn.  454; 
Coles  v.  Yorks,  28  Minn.  464;  Alt  v.  Ban- 
holzer,  39  Minn.  511,  12  Am.  St.  Rep.  681; 
Conway  v.  Elgin,  38  Minn.  469. 

Mississippi.  —  McKenzie  v.  Shows,  70  Miss. 
388,  35  Am.  St.  Rep.  654;  Howell  v.  Bush,  54 
Miss.  437;  Massey  v.  Womble,  69  Miss.  347; 
Cummings  v.  Busby,  62  Miss.  195;  Scott  v. 
Scott,  73  Miss.  575;  Duncan  v.  Moore,  67  Miss. 
136;  Walton  v.  Walton,  76  Miss.  662;  Pounds 
v.  Clarke,  70  Miss.  263;  Taylor  v.  Smith,  54 
Miss.  50.  See  also  Foote  v.  Hambrick,  70 
Miss.  157,  35  Am.  St.  Rep.  631;  Wilson  v. 
Gray,  59  Miss.  525. 

Missouri.  —  Parks  v.  Connecticut  F.  Ins. 
Co.,  26  Mo.  App.  511;  Greer  v.  Major,  114  Mo. 
145;  Riecke  v.  Westenhoff,  85  Mo.  642. 

Montana.  —  American  Sav.,  etc..  Assoc.  v. 
Burghardt,  19  Mont.  323,  61  Am.  St.  Rep.  507; 
Watterson  v.  E.  L.  Bonner  Co.,  19  Mont.  554, 
61  Am.  St.  Rep.  527. 

Nebraska.  —  Betts  v.  Sims,  25  Neb.  166;  Lar- 
son v.  Butts,  22  Neb.  370;  Prout  v.  Burke,  51 
Neb.  24;  Morrill  v.  Skinner,  57  Neb.  164;  In- 
terstate Sav.,  etc.,  Assoc.  v.  Strine,  (Neb.  1899) 
78  N.  W.  Rep.  377;  France  v.  Bell,  52  Neb.  57; 
Bonorden  v.  Kriz,  13  Neb.  122;  Phillips  v. 
Bishop,  31  Neb.  853;  McCreery  v.  Schaffer,  26 
Neb.  173.  See  alsoCobbey  v.  Knapp,  23  Neb. 
579- 

Nevada.  —  Clark  v.  Shannon,  1  Nev.  568. 

New  Hampshire.  —  Gunnison  v.  Twitchel,  38 
N.  H.  62.  See  also  Smith  v.  Hall,  67  N.  H. 
200. 

North  Carolina.  —  Fleming  v.  Graham,  no 
N.  Car.  374;  Hughes  v.  Hodges,  102  N.  Car. 
236;  Lambert  v.  Kinnery,  74  N.  Car.  348; 
Wittkowsky  v.  Gidney,  124  N.  Car.  437; 
Thomas  v.  Fullord,  117  N.  Car.  667;  Jenkins 
v.  Bobbitt,  77  N.  Car.  385. 

Tennessee.  —  Collins  v.  Boyett,  87  Tenn.  334; 
Carter  v.  Hatton,  King's  Tenn.  Dig.  1231; 
Williams  v.  Williams,  King'sTenn.  Dig.  1231; 
Mash  v.  Russell,  I  Lea  (Tenn.)  543;  Caruthers 
v.  Caruthers,  2  Lea  (Tenn.)  71;  Caldwell  v. 
Bowman,  King's  Tenn.  Dig.  1232;  Ncam 
v.  Campbell.  King's  Tenn.  Dig.  1235;  Cox 
v.  Keathley,  99  Tenn.  522;  Cookville  Bank  v. 
Brier.  (Tenn.  Ch.  1897)  43  S.  W.  Rep.  140; 
First  Nat.  Bank  v.  Mcachem,  (Tenn.  Ch.  1896) 
36  S;  W.  Rep.  724;  Nichol  v.  Davidson  County, 
8  Lea  (Tenn.)  389;  Christian  v.  Clark,  10  Lea 
(Tenn.)  630;  Arnold  v.  Jones,  9  Lea  (Tenn.) 
545;  Fanver  v.  Flcenor,  13  Lea  (Tenn.)  622; 
Rhea  v.  Rhea,  15  Lea  (Tenn.)  527. 

Texas.  —  Myers  v.  Evans,  81  Tex.  317; 
Wheatlcy  v.  Griffin,  60  Tex.  209;  Sampson  v. 
Williamson,  6  Tex.  102;  Berlin  v.  Burns,  17 
Tex.  532;  Brewer  v.  Wall,  23  Tex.  589;  Moores 
v.  Wills,  69  Tex.  109;  Stalling*  v.  Hullum,  89 
Tex.  431 ;  Shcrring  v.  Augustus,  11  Tex.  Civ. 


App.  194;  Freeman  v.  Hamblin,  1  Tex. 
Civ.  App.  157;  Rogers  v.  Renshaw,  37  Tex. 
625;  Morrill  v.  Hopkins,  36  Tex.  686;  Welch  v. 
Rice,  31  Tex.  688,  98  Am.  Dec.  556;  Young 
v.  Van  Benthuysen,  30  Tex.  763;  Kirkland 
v.  Little,  41  Tex.  456;  Gofif  v.  Jones.  70  Tex. 
572;  Allison  v.  Shilling,  27  Tex.  454;  Cross  v. 
Everts.  28  Tex.  523;  Houghton  v.  Marshall, 
31  Tex.  198;  Paris,  etc.,  R.  Co.  v.  Greiner,  84 
Tex.  443;  Newman  v.  Farquhar,  60  Tex.  640; 
Coker  v.  Roberts,  71  Tex.  597;  Gaylord  v. 
Loughridge,  50  Tex.  573.  See  also  Mabry  v. 
Harrison,  44  Tex.  287;  Barnes  v.  White,  53 
Tex.  628;  Cadwallader  v.  Campbell.  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  829. 

Vermont.  —  Day  v.  Adams,  42  Vt.  516;  Dan- 
forth  v.  Beattie,  43  Vt.  138;  Spaulding  v. 
Crane,  46  Vt.  292;  Abell  v.  Lothrop,  47  Vl. 
375- 

Washington.  —  Anderson  v.  Sadlmann,  17 
Wash.  433. 

IViseonsin. — O'Malley  v.  Ruddy,  79  Wis. 
147;  Kent  v.  Lasley,  48  Wis.  257;  Kent  v. 
Agard,  22  Wis.  150;  Godfrey  v.  Thornton,  46 
Wis.  677;  Ferguson  v.  Mason,  60  Wis.  377; 
McCabe  v.  Mazzuchelli,  13  Wis.  478;  Hait  v. 
Houle,  19  Wis.  472;  Herron  v.  Knapp,  72  Wis. 
553;  Barker  v.  Dayton,  28  Wis.  367;  Phelps  v. 
Rooney,  9  Wis.  70;  Williams  v.  Starr,  5  Wis. 
534;  Chopin  v.  Runte,  75  Wis.  361;  Dunn  v. 
Buckley,  56  Wis.  190.  See  also  Green  v. 
Pierce,  60  Wis.  372;  Green  v.  Lyndes,  12  Wis. 
404;  Bunker  v.  Locke,  15  Wis.  635. 

Necessity  for  Joinder  or  Consent  of  Husband  in 
Alienation  or  Incumbrance  of  Homestead  by  Wife. 
—  Clay  v.  Richardson,  59  Iowa  483;  Matney 
v.  Linn,  59  Kan.  613;  Dollman  v.  Harris,  5 
Kan.  597. 

Full  Consideration.  —  The  fact  that  a  full  con- 
sideraiion  was  paid  cannot  prevent  the  opera- 
tion of  the  rule  established  by  the  statute  that 
a  conveyance  by  ihe  husband  without  the 
joinder  of  the  wife  is  invalid.  Carter  v.  Hat- 
ton,  King'sTenn.  Dig.  1231;  Williams  v.  Wil- 
liams, King's  Tenn.  Dig.  1231;  Mash  v. 
Russell,  1  Lea  (Tenn.)  543;  Caruthers  v. 
Caruthers,  2  Lea  (Tenn.)  71. 

Pre-exiBting  Debt.  —  Nor  can  the  fact  that  the 
conveyance  is  for  a  debt  existing  before  the 
homestead  right  accrued  affect  the  operation 
of  the  rule.  Parks  v.  Connecticut  F.  Ins.  Co., 
26  Mo.  App.  511;  Higley  v.  Millard,  45  Iowa 
586;  Slaughter  r.  McBridc,  69  Ala.  510. 

Authority  Given  to  Agent  to  Sell  Before  Mar- 
riage.—  The  fact  that  a  man  has  conferred 
upon  an  agent  authority  to  sell  his  homestead 
before  his  marriage  will  not  authorize  him  to 
sell  it  after  his  marriage,  either  in  person  or 
by  his  agent,  without  his  wife's  joining  in  the 
conveyance,  and  this  though  the  authoiity  to 
the  agent  to  sell  has  never  been  revoked. 
Henderson  v.  Ford,  46  Tex.  628. 

1.  Rulo  Must  Bo  Established  by  Constitution  or 
8tatute.  —  Sec  the  following  cases : 

Arkansas.  —  Lindsay  v.  Merrill,  36  Ark. 
545;  Klcnk  t.  Knoble,  37  Ark.  298. 

Kentucky.  —  Whitcsides  v.  Cushenberry,  8 
Ky.  L.  Rep.  590;  Pribblc  v.  Hall,  13  Bush 
(Ky.)62. 
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stead  on  the  ground  that  the  wife  of  the  grantor  did  not  join  therein  it  must 
be  shown  that  he  had  a  wife  living  at  the  time  when  the  conveyance  was  made.1 
/;.  REASON  OF  Rule.  —  The  object,  purpose,  and  intent  of  constitutional 
or  statutory  provisions  that  a  married  man  shall  not  sell  his  homestead  without 
the  consent  of  the  wife,  given  in  such  manner  as  may  be  prescribed  by  law, 
are  to  protect  the  wife  in  the  homestead  against  the  improvidence  of  the  hus- 
band as  well  as  against  the  rapacity  of  the  creditor.2 

c.  Nature  of  Wife's  Right.  —  It  has  been  considered  that  the  estab- 
lishment of  the  rule  set  out  above  vests  in  the  wife  no  estate  or  property  right 
in  the  homestead,  but  merely  gives  to  her  what  has  been  aptly  characterized 
as  a  "  veto  power  "  on  its  alienation  or  incumbrance.3 

d.  Constitutionality  of  Statutes.  —  Statutes  prohibiting  or  making 
void  any  alienation  or  incumbrance  of  the  homestead  by  a  married  man  with- 
out the  joinder  or  consent  of  his  wife  have  been  held  constitutional.4  But  a 
statute  forbidding  any  alienation  or  incumbrance  of  the  homestead  for  the 
purpose  of  securing  a  loan  or  indebtedness  has  been  held  to  be  void  as  in 
conflict  with  a  constitutional  provision  authorizing  the  creation  of  such  liens 
by  consent  of  both  husband  and  wife.5 

e.  Applications  of  Rule  —  (i)  Homestead  Held  under  Equitable  Title. — 
Where  the  homesteader  has  only  the  equitable  title  to  the  homestead  lands 
he  cannot  transfer  such  title  without  the  consent  of  his  wife,6  and  her  signa- 
ture has  also  been  held  necessary  to  a  valid  conveyance  of  the  legal  title  by 
the  holder  thereof.7 

(2)  Homestead  Held  under  Contract  of  Purchase.  —  Where  land  occupied 
as  a  homestead  is  held  under  a  contract  for  the  purchase  thereof,  the  husband 
cannot,  without  the  joinder  of  his  wife,  extinguish  the  homestead  right  by  an 
assignment  of  his  contract  or  certificate  of  purchase,  or  title  bond,8  or  even, 


Mississippi.  —  Massey  ?».  Womble,  69  Miss. 
347- 

Missouri.  —  Lewis  v.  Curry,  74  Mo.  49; 
Riecke  v.  Westenhoff,  85  Mo.  642. 

Nebraska.  —  Schields  v.  Horbach,  49  Neb. 
262. 

Tennessee.  —  Bilbrey  v.  Poston,  4  Baxt. 
(Tenn.)  232;  Nichol'  v.  Davidson  County,  8  Lea 
(Tenn.)  389;  Kincaid  v.  Buren,  9  Lea  (Tenn.) 
553;  Kennedy  v.  Slacey,  I  Baxt.  (Tenn.)  220. 

Utah.  —  Cook  v.  Higley,  10  Utah  228. 

Wisconsin.  —  Platto  v.  Cady,  12  Wis.  461. 

1.  Existence  of  Wife  Must  Be  Shown.  —  Mc- 
Lean v.  Ellis,  79  Tex.  398. 

2.  Reason  of  Rule. — Jones  v.  Goff,  63  Tex. 
248.    See  also  Allison  ■».  Shilling,  27  Tex.  450. 

3.  Nature  of  Wife's  Right.  —  Massey  v. 
Womble,  69  Miss.  347;  Billingsley  v.  Niblett, 
56  Miss.  537;  Pounds  v.  Clarke,  70  Miss.  263; 
Smith  v.  Scherck,  60  Miss.  491;  Creath  v. 
Creath.  86  Tenn.  659;  Godfrey  v.  Thornton,  46 
Wis.  677. 

In  Rogers  v.  McFarland,  89  Iowa  286,  it  was 
said  that  the  wife  had  a  vested  right  in  the 
homestead,  the  legal  title  to  which  was  vested 
in  the  husband,  which  right  she  was  entitled 
to  protect  by  suitable  measures. 

4.  Not  Interference  with  Vested  Rights.  —  Mas- 
sey v.  Womble,  69  Miss.  347. 

Not  Impairment  of  Obligation  of  Contracts.  — 
Kennedy  v.  Stacey,  I  Baxt.  (Tenn.)  220. 

Not  Interference  with  Allodial  Tenure  of  Lands. 
—  Barker  v.  Dayton,  28  Wis.  367. 

5.  Statute  Forbidding  any  Alienation  or  Incum- 
brance to  Secure  Loan.  —  Dunker  v.  Chedic,  4 
Kev.  378.  Mr.  Thompson,  in  his  work  on 
Homesteads  and  Exemptions      466),  has  ex- 
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pressed  his  entire  disapproval  of  this  decision, 
but  nevertheless  the  reasoning  of  the  case  ap- 
pears sound. 

6.  Wife  Must  Consent  to  Transfer  of  Equitable 
Title.  —  Moore  v.  Reaves,  15  Kan.  150. 

7.  Necessity  for  Joinder  of  Homesteader's  Wife 
in  Conveyance  of  Legal  Title.  —  Jelinek  v.  Stepan, 
41  Minn.  412. 

8.  Assignment  by  Husband  Alone  of  Contract, 
etc.,  Does  Not  Extinguish  Homestead  Rights  — 
California.  —  Alexander  v.  Jackson,  92  Cal. 
514,  27  Am.  St.  Rep.  158. 

Illinois.  —  Stafford  v.  Woods,  144  111.  203. 

Iowa.  —  Drake  v.  Moore,  66  Iowa  58.  See 
also  Zelden  v.  Younger,  76  Iowa  567,  in  which 
latter  case  the  same  principle  was  applied  to 
an  assignment  by  the  wife  alone.  But  com- 
pare Dahl  v.  Thompson,  98  Iowa  599. 

Michigan.  —  McKee  v.  Wilcox,  ri  Mich.  358, 
83  Am.  Dec.  743;  Allen  v.  Cadwell,  55  Mich.  8. 

Minnesota.  —  Law  v.  Butler,  44  Minn.  482; 
Wilder  v.  Haughey,  21  Minn.  101;  Hartman 
v.  Munch,  21  Minn.  107. 

Tennessee.  —  Fauver  v.  Fleenor,  13  Lea 
(Tenn.)  622. 

Texas.  —  Wheatley  v.  Griffin,  60  Tex.  209; 
Morris  v.  Geis'icke,  60  Tex.  633 

The  assignment  of  a  bond  for  a  deed  of 
property  by  a  husband,  without  the  concur- 
rence of  his  wife,  conveys  nothing,  for  Code 
Iowa  (1873),  §  1990  (Code  1897,  §  2974),  pro- 
vides that  a  conveyance  or  incumbrance  of 
the  homestead  by  the  owner  is  of  no  validity 
unless  the  husband  and  wife,  if  the  owner  is 
married,  concur  in  and  sign  the  same  joint  in- 
strument. And  the  wife  neither  relinquishes 
her  homestead  rights  nor  estops  herself  by- 
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it  has  been  held,  by  acknowledging  the  forfeiture  of  his  rights  thereunder.1 

(3)  Homestead  in  Leased  Premises.  —  Similarly,  when  a  homestead  has  been 
acquired  in  leased  premises  the  lessee  cannot  assign  his  leasehold  rights  therein 
without  the  concurrence  of  his  wife.2 

(4)  Occupation  of  More  Land  than  Can  Be  Held  Exempt.  —  It  has  been 
held  in  Iowa  that  where  a  husband  and  wife  are  occupying  as  a  homestead 
more  land  than  the  law  exempts  as  such,  and  the  homestead  has  not  been 
selected  and  platted  as  required  by  law,  a  mortgage  executed  by  the  husband 
alone  on  any  part  of  the  land  so  occupied  is  invalid.3 

(5)  Ownership  by  Husband  of  Otlier  Property  Exceeding  in  Value  Statutory 
Exemption.  —  The  invalidity  of  a  conveyance  by  the  husband,  without  the 
joinder  of  his  wife,  of  so  large  a  portion  of  the  tract  of  land  occupied  by  them 
as  a  homestead  that  the  value  of  the  part  retained  is  less  than  the  statutory 
exemption  is  not  affected  by  the  fact  that  the  husband  owns  and  retains  other 
land  worth  more  than  the  amount  which  can  be  held  exempt  as  a  homestead.4 

(6)  Sale  of  Timber  Growing  on  Homestead.  —  Since  growing  trees  constitute 
a  part  of  the  realty,  a  sale  by  the  husband,  without  the  joinder  of  his  wife,  of 
all  the  merchantable  timber  growing  on  the  homestead  is  void.5 

(7)  Chattel  Mortgage  on  Improvements.  —  The  rule  that  a  mortgage  on  the 
homestead  by  the  husband  without  the  joinder  of  his  wife  is  invalid  applies  to 
a  chattel  mortgage  on  improvements  on  the  land.6 

(8)  Dedication  to  Public  Use.  —  It  is  not  within  the  power  of  a  husband  to 
dedicate  the  homestead  to  public  use  without  the  consent  of  his  wife.7 

(9)  Relinquishment  of  Equity  of  Redemption.  —  The  relinquishment  by  a 
husband  alone  of  the  equity  of  redemption  in  a  mortgaged  homestead  cannot 
prejudice  the  wife's  rights.*4 

(10)  Changing  Character  of  Lien,  Renewing,  Etc.  —  It  has  been  considered 
that  a  husband  alone  cannot,  by  his  contract,  change  the  character  or  priority 
of  a  mortgage  lien  on  the  homestead  ;  neither  can  he  alone  restore  it  after  loss, 
payment,  or  discharge,  or  recreate  it,  without  the  consent  of  his  wife  in  the 
exact  manner  prescribed  by  law.9 

verbally  consenting  to  such  an  assignment.  Ala.  546:  Weber  v.  Short,  55  Ala.  311.  Com. 
Stinson  v.  Richardson.  44  Iowa  373.  pare  Pizzala  v.  Campbell,  46  Ala.  35. 

When  the  homestead  right  has  attached,  3.  Occupation  of  More  Land  Than  Can  Be  Held 
however  feeble  may  be  the  estate  to  which  it  Exempt.  —  Goodrich  v.  Brown,  63  Iowa  247, 
attaches,  it  can  be  divested,  so  long  as  it  is  distinguishing  Helfenstein  v.  Cave,  3  Iowa 
mt  in  some  way  abandoned,  only  by  a  convey-  287,  6  Iowa  374,  which  was  decided  under  a 
ance  made  by  the  husband  and  the  wife  in  different  statute.  See  also  Woolcut  v.  Lerdell, 
the  manner  prescribed  by  law.    Wheatley  v.      78  Iowa  668. 

Griffin,  60  Tex.  209,  in  which  case  this  rule  4.  Ownership  by  Husband  of  Other  Property  Ex- 
was  applied  to  a  homestead  in  county  school  ceeding  in  Value  Statutory  Exemption. —  Courell 
lands,  which  the  husband  and  wife  had  con-      v.  Rogers,  99  Tenn.  483. 

tracted  to  purchase,  and  upon  which  certain  5.  Sale  of  Timber  Growing  on  Homestead.— 
annual  instalments  of  the  purchase  money  McKenzie  v.  Shows,  70  Miss.  388,  35  Am.  St. 
had  been  paid.  See  also  Wilder  v.  Haughey,  Rep.  654.  See  also  Pritchett  Davis,  101  Ga. 
2t  Minn,  iox;  Hartman  v.  Munch,  21  Minn.  236.  But  compare  Harkness  v.  Burton,  39 
107.  Iowa  101,  in  which  case  the  court  said:  "  Wc 

Surrender  and  Cancellation  of  Contract  of  Pur-  have  never  heard  that  *  *  *  licenses  to 
chase  Without  Consent  of  Wife  Does  Not  Defeat  cut  timber  [on  the  homestead]  *  *  *  may 
Her  Bights.  —  McKce  ».  Wilcox,  11  Mich.  359,  not  be  given  by  the  husband  without  the  assent 
81  Am.  Dec  743.  cf  the  wife." 

Mortgage  Without  Joinder  of  Wifo  on  Land  Held  6.  Chattel  Mortgage  on  Improvements.  —  Wat- 
nnder  Title  Bond  Does  Not  Defeat  Homestead. —  terson  v.  K.  L.  Bonner  Co.,  19  Mont.  554,  61 
Griffin  v.  Proctor,  14  Bush  (Ky.)  571.  Am.  St.  Rep.  527.    See  also  Watts  v.  Gordon. 

1.  Acknowledgment  of  Forfeiture  of  Contract  of     6;  Ala.  ^46;  Weber  v.  Short,  55  Ala.  311. 
Sale  Without  Joinder  of  Wife  Void.  —  Lessell  f.         7.  Dedication  to  Public  Use.  —  San  Francisco 
Goodman  97  Iowa  681,  59  Am.  St.  Rep.  432.        v.  Grote,  120  Cal.  59. 

2  Homestead  in  Leased  Premises.  —  IVIan  v.         8.  Relinquishment  of  Equity  of  Redemption. — 
De  Bevard,  13  Iowa  53.    See  also  Maaita  v.      Ilaggeity  v.  Brower,  105  Iowa  395. 
KIppoIa,  102  Mich.  116.  9.  Changing  Character  of  Lien,  Renewing,  Eto. 

Buildings  Erected  on  the  Leased  Promises  can-  —  Barber  v,  B  ibel,  36  Cal.  1 1 :  fenkins  v.  Sim- 
not  be  alienated  without  the  concurrence  of  mons,  37  Kan.  496;  Dunn  v,  Buckley.  56  Wis. 
the  wife  of  the  tenant.    Walts       Gordon,  65      190.    Sec  also  Hlakc  v.  McCosh,  91  Iowa  544. 
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(i  i)  Contracts  to  Convey.  —  It  is  very  generally  considered  that  a  contract 
entered  into  by  one  spouse  alone  to  convey  the  homestead  cannot  be  specifi- 
cally enforced,1  nor  can  the  purchaser  recover  damages  for  the  nonperformance 
of  stich  a  contract.2 


But  compare  Mahon  v.  Cooley,  36  Iowa  479; 
Jenness  v.  Cutter,  12  Kan.  500;  Smith  v. 
Scherck,  60  Miss.  491. 

Where  a  wife  joins  with  her  husband  in  the 
execution  of  a  deed,  absolute  in  form,  cover- 
ins:  their  homestead,  which  she  executes  for 
the  purpose  and  with  the  intention  and  under- 
standing that  it  is  to  secure  a  certain  amount 
of  indebtedness  due  from  her  husband,  the 
husband  and  the  mortgagee  will  not  be  per- 
mitted materially  to  change  and  alter  the 
transaction  to  which  the  wife  gave  her  con- 
sent in  executing  such  deed,  by  executing  be- 
tween themselves,  independently  of  her,  and 
without  her  knowledge  and  consent,  a  separate 
instrument  or  defeasance,  as  part  of  such 
mortgage,  by  which  materially  new  conditions 
and  an  increased  amount  are  engrafted  into 
the  mortgage.  In  such  case  the  deed  absolute 
will  be  held  to  be  a  valid  mortgage. only  for 
the  amount  and  upon  the  conditions  under- 
stood and  consented  to  by  the  wife.  State 
First  Nat.  Bank  v.  Ashmead,  33  Fla.  416. 

Mortgage  which  Has  Been  Paid  Cannot  Without 
Joinder  of  Wife  Be  Made  Security  for  Another 
Debt.  —  Spencer  v.  Fredendall,  15  Wis.  666. 
But  compare  Vaughn  v.  Powell,  65  Miss.  401, 
in  which  case  a  contrary  rule  was  asserted  in 
the  case  of  a  deed  of  trust  on  crops  to  be 
grown  on  the  homestead. 

Future  Advances. — -A  mortgage  of  a  home- 
stead will  not  cover  future  advances  where 
there  is  no  provision  in  the  instrument  there- 
for nor  any  consent  of  the  wife  thereto,  and 
there  is  a  part  indebtedness  to  which  it  can 
apply.    Dunn  v.  Buckley,  56  Wis.  190. 

An  Agreement  by  Which  the  Mortgagee  Is  to 
Pay  Insurance  Premiums  on  the  homestead  and 
be  secured  therefor  by  the  mortgage  may  be 
made  by  the  husband  alone,  since  such  an 
agreement  will  be  considered  as  being  for  the 
preservation  of  the  homestead.  Blake  v. 
McCosh,  91  Iowa  544. 

1.  Contract  of  One  Spouse  Alone  to  Convey 
Homestead  Cannot  Be  Specifically  Enforced  —  A  la- 
bama.  —  Moses  v.  McClain,  82  Ala.  370. 

Dakota.  —  Myrick  v.  Bill,  5  Dak.  167. 

Iowa.  —  Donner  v.  Redenbaugh,  61  Iowa 
271;  Yost  v.  Devault,  9  Iowa  60;  Woolcut  v. 
Lerdell,  78  Iowa  668;  Cowgell  v.  Warrington, 
66  Iowa  666.  See  also  Wilson  v.  Riddick,  100 
Iowa  697;  Barnett  v.  Mendenhall,  42  Iowa 
296. 

Michigan.  —  Phillips  v.  Stauch,  20 Mich.  369; 
Hall  v.  Loomis,  63  Mich.  709.  See  also  Ring 
v.  Burt,  17  Mich.  465,  97  Am.  Dec.  200. 

Minnesota.  —  Weitzner  v.  Thingstad,  55 
Minn  244. 

Nebraska.  — Clarke  v.  Koenig,  36  Neb.  572; 
Larson  v.  Butts,  22  Neb.  370;  Aullman,  etc., 
Co.  v.  Jenkins,  19  Neb.  211;  Swift  v.  Dewey, 
20  Neb.  107. 

Texas.  —  See  Brewer  v.  Wall,  23  Tex.  585; 
Allison  v.  Shilling,  27  Tex.  450;  Nichols  v. 
Gordon,  25  Tex.  Supp.  109;  Cross  v.  Everts,  28 
Tex.  523. 

Compare  Blake  v.  Flatley,  44  N.  J.  Eq.  228. 


Parol  Agreement  of  Wife  Alone  to  Execute  Mort- 
gage. —  In  Clay  v.  Richardson,  59  Iowa  483,  it 
was  held  that  a  lien  against  a  homestead  based 
upon  a  parol  agreement  of  the  wife,  who  held 
the  legal  title,  to  execute  a  mortgage  on  the 
property  could  not  be  enforced,  because  under 
the  statute  no  incumbrance  of  the  homestead 
was  of  any  validity  unless  based  upon  a 
written  instrument  signed  by  both  husband 
and  wife. 

Oral  Assent  of  Wife.  —  A  written  contract 

made  by  the  husband  for  the  conveyance  of 
the  homestead,  with  only  the  oral  concurrence 
of  the  wife,  is  void.  Donner  v.  Redenbaugh, 
61  Iowa  269  See  also  Anderson  v.  Culbert, 
55  Iowa  233;  Ring  v.  Burt,  17  Mich.  465,  97 
Am.  Dec.  200. 

Eight  of  Either  Husband  or  Wife  to  Bescind 
Contract  for  Fraud  of  Purchaser.  —  Where  there 
is  a  verbal  contract  for  the  sale  of  a  homestead 
made  by  the  husband  and  wife  with  another 
person,  with  part  performance  and  possession 
by  the  purchaser  of  such  homestead,  and  upon 
investigation  soon  after  it  is  discovered  by  the 
husband  and  wife  that  they  have  been  greatly 
defrauded  by  the  fraudulent  representations 
of  the  purchaser  and  on  account  of  such  fraud 
have  the  right  to  avoid  the  contract,  either  or 
both  may,  upon  the  return  of  the  property  re- 
ceived under  the  contract,  exercise  the  right  to 
rescind,  and  any  act  of  the  husband  in  affirm- 
ance or  recognition  of  such  fraudulent  con- 
tract,after  the  discovery  of  the  fraud  committed 
and  without  the  consent  or  knowledge  of  the 
wife,  is  not  binding  on  her.  Wicks  v.  Smith, 
21  Kan.  412,  30  Am.  Rep.  433. 

Adverse  Possession  under  Contract  of  Sale.  — 
One  who  has  taken  possession  of  a  homestead 
under  a  contract  of  sale  with  the  owner  alone, 
his  wife  not  joining  or  consenting,  may  acquire 
perfect  title  as  against  the  wife  by  continuing 
in  possession  for  the  statutory  period.  Boling 
v.  Clark,  83  Iowa  481. 

2.  Damages  Not  Recoverable  for  Nonperform- 
ance of  Such  Contract  —  Iowa.  —  Barnett  v. 
Mendenhall,  42  Iowa  296;  Clark  v.  Evans,  46 
Iowa  248;  Cowgell  v.  Warrington,  66  Iowa 
666.  See  also  Donner  v.  Redenbaugh.  61 
Iowa  271. 

Kansas.  —  Thimes  v.  Stumpff,  33  Kan.  53; 
Hodges  v.  Farnham,  49  Kan.  777. 

Minnesota.  —  Weitzner  v.  Thingstad,  55 
Minn.  244. 

The  Rule  Is  Otherwise  in  Texas,  where  it  has 
been  held  that  during  the  life  of  the  wife  dam- 
ages, or  the  amount  expended  by  the  pur- 
chaser in  good  faith  under  the  contract  of  sale, 
may  be  recovered  against  the  husband  for 
nonperformance  of  his  sole  contract  to  convey 
the  homeslead.  Wright  v.  Hays,  34  Tex.  253; 
Brewer  i/.Wall,  23  Tex.  585;  Eber'.ing  v.  Verein, 
72  Tex.  339;  Kempner  v.  Heidenheimer,  65 
Tex.  587;  Goff  v.  Jones,  70  Tex.  572. 

Excess  in  Value  of  Land  over  Price  Agreed  on 
Not  Recoverable. —  Donner  v.  Redenbaugh,  61 
Iowa  269. 
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Recovery  of  Purchase  Money.  —  In  one  case  in  Kansas  the  court  even  went  so 
far  as  to  deny  the  right  of  the  purchaser  to  recover  back  a  payment  on  account 
of  purchase  money  which  he  had  made  under  such  contract,  considering  it  to 
have  been  a  voluntary  payment  with  full  knowledge  of  the  invalidity  of  the 
contract.1  But  in  Iowa  the  purchaser  has  been  allowed  to  recover  back  his 
purchase  money  and  interest.* 

Effect  of  Joinder  of  Wife  in  Contract  to  Convey.  —  In  Alabama  and  Texas  it  is  con- 
sidered that  a  contract  to  convey  the  homestead  cannot  be  specifically  enforced 
even  though  the  wife  of  the  homesteader  has  joined  therein,  for  such  a  joinder 
is  not  the  joinder  in  and  consent  to  the  alienation  which  is  required  by  the 
constitution  and  statutes.3 

When  Specific  Performance  May  Be  Enforced.  —  It  has  been  held  in  Texas  that  a 
suit  for  specific  performance  of  a  contract  to  convey  a  homestead  may  be 
maintained  if  at  any  time  before  the  contract  is  barred  the  homestead  is  aban- 
doned and  a  new  homestead  is  acquired,4  or,  in  the  case  of  a  contract  by  the 
husband  alone,  if  the  wife  dies  within  such  time.*  And  in  an  Illinois  case, 
where  a  husband  alone  had  entered  into  a  contract  to  convey  property  greatly 
exceeding  in  value  the  homestead  exemption  allowed  by  statute,  though  he 
and  his  wife  occupied  it  as  a  homestead,  it  was  held  that,  though  the  contract 
was  not  signed  by  the  wife,  the  court  would  decree  specific  performance  where 
the  purchaser  agreed  to  accept  a  deed  conveying  the  property  subject  to  the 
homestead  rights  of  the  vendor.  The  court  considered  this  a  proper  case  for 
the  application  of  the  rule  that  the  husband  alone  could  convey  the  excess 
over  the  homestead.6 

(12)  Effect  of  Disclaimer  of  Homestead.  — A  conveyance  by  a  husband, 
without  the  concurrence  of  his  wife,  of  premises  which  he  has  selected  and 
adopted  as  the  appointed  home  of  his  family  is  invalid,  although  at  the  time 
of  making  such  conveyance  he  disclaimed  that  the  property  was  his  homestead. 7 

(13)  Acts  of  Husband  Sufficient  to  Create  Lien  by  Estoppel.  —  Though  acts 
of  a  husband  are  sufficient  to  create  a  lien  by  estoppel  as  against  him,  they 
cannot  result  in  a  lien  on  the  homestead  where  the  wife  did  not  participate  in 
them.8 

(14)  Conveyance  by  Wife  of  Homestead  Previously  Conveyed  to  Her  by  Hus- 
band. —  A  deed  of  the  homestead  from  the  husband  to  the  wife  does  not 
operate  as  a  surrender  of  the  husband's  homestead  rights  in  the  property 
conveyed  so  as  to  enable  the  wife  to  convey  the  homestead  to  another  without 
the  joinder  of  the  husband.9 

(i;>  Marriage  Subsequent  to  Application  for  Loan. — The  wife's  right  in 
the  li    iestead  cannot  be  subordinated  to  a  mortgage  executed  by  her  hus- 

1.  Purchase  Money  Cannot  Be  Recovered  Back.         5.  Death  of  Wife.  —  Wright  v.  Hays,  34  Tex. 

—  Thirties  v.  Stumpff,  33  Kan.  53.  Compare  253.  See  also  cases  cited  in  the  preceding  note. 
Wicks  v.  Smith,  21  Kan.  412,  30  Am.  Rep.  433.  6.  Homestead  Largely  Exceeding  in  Value  Au- 

2.  Purchase  Money  Paid  May  Be  Recovered  Back  thorized  Exemption  —  Agreement  of  Purchaser  to 
with  Interest  in  Iowa.  —  Donner  v.  Reden-  Hold  Subject  to  Homestead  Right.  —  Watson  v. 
baugh,  61  Iowa  260:  De  Kalb  v.  Hingston,  104  Doyle,  130  111.  415.  In  this  case  the  property 
Iowa  23.  was  worth  fifty  thousand  dollars,  while  under 

3.  Contract  to  Convey  Homestead  Cannot  Be  the  statute  the  exemption  was  allowed  only  to 
Specifically  Enforced  Though  Wife  Joined  Therein  the  extent  of  one  thousand  dollars. 

—  Alabama.  —  Blythe  v.  Dargin,  68  Ala.  370.  7.  Disclaimer  of  Homestead.  —  Williams  v. 
See  also  Jenkins  v.   Harrison,  66  Ala.  347;  Swetland,  10  Iowa  51. 

Mutts  v.  Hroughton,  72  A'a.  204.  8.  Estoppel  as  Against  Husband  Cannot  Affect 

Texas.  —  Jones  v.  Goff,  63  Tex.  248.    See  Homestead. —  Kallman  v.  Ludenecker,  9  Tex. 

also  Kberling  v.  Vercin,  72  Tex.  339;  Hrewer  Civ.  App.  182. 

v.  Wall,  23  Tex.  589;  Cross  v.  Everts,  28  Tex.  Thus  the  recognition  by  the  husband  of  a 

534;  Goff  v.  Jones,  70  Tex.  572.  mortgagee's  title  as  against  him  cannot  preju- 

4.  Effect  of  Abandonment  of  Homestead  Before  dicially  affect  the  wife's  rights  in  the  home- 
Contract  to  Convey  Is  Barred.  —  Goff  v.  Jones,  stead.    Morris  v.  Sargent,  18  Iowa  90. 

70  Tex.  572.    Sec  also  Brewer  v.  Wall,  23  Tex.  9.  Joinder  of  Husband  Necessary  though  He  Had 

589;  Eberllng  v.  Vercin,  72  Tex.  339;  Cross  v.  Previously  Conveyed  Homestead  to  Wife.  —  Spoon 

Everts,  28  Tex.  534.  v.  Van  Fossen,  53  Iowa  494. 
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band  alone  after  the  marriage,  though  he  applied  for  the  loan  previous  to  his 
marriage  and  at  the  time  of  the  execution  of  the  mortgage  the  mortgagee  did 
not  know  of  the  marriage.1 

(iC)  Where  Wife  Is  Insane.  —  The  prevailing  doctrine  is  that  the  rule 
requiring  the  joinder  or  consent  of  the  wife  to  a  conveyance  or  incumbrance 
of  the  homestead  remains  the  same  although  the  wife  is  insane.2  But  the 
logical  sequence  of  this  doctrine  is  that  in  such  case  the  homestead  cannot  be 
conveyed  or  mortgaged  in  any  way,  for  the  joinder  or  consent  of  an  insane 
wife  would  be  of  no  effect;3  and  it  has  been  held  that  the  consent  of  the 
guardian  of  the  insane  wife,  under  an  order  of  the  probate  court  regularly 
obtained,  is  not  her  consent  so  as  to  satisfy  a  constitutional  requirement  of 
the  "  joint  consent  "  of  the  husband  and  wife.4 

Rule  otherwise  in  Texas.  —  In  a  recent  Texas  case,  however,  the  court  has 
taken  what  would  seem  to  be  a  better  view,  and  has  held  that  where  the  wife  is 
hopelessly  insane  and  in  an  asylum,  the  husband  alone  may  convey  the  home- 
stead, as  the  wife  is  incapable  of  giving  the  rational  consent  which  the 
law  requires,  and  the  law  does  not  require  impossibilities;  and  furthermore 
the  laws  regulating  the  conveyance  of  property  should  not  be  construed  so  as 
unnecessarily  and  unreasonably  to  interfere  with  personal  proprietorship 
therein.5 

(17)  Where  Wife  is  Living  Apart  from  Husband. — The  rule  requiring 
the  joinder  or  consent  of  his  wife  in  or  to  a  conveyance  or  incumbrance  of  the 
homestead  by  the  husband  applies  though  the  wife  is  living  apart  from  her 
husband,6  and  even  where  the  wife  is  living  in  a  state  other  than  that  in  which 
the  husband  holds  the  homestead.7 

Mississippi  Rule.  —  It  is  provided  by  statute  in  Mississippi  that  both  the  hus- 
band and  the  wife  must  join  in  a  conveyance  of  the  homestead  if  they  are 
living  together.8    Under  these  provisions  it  has  been  held  that  a  wife  alone 


1.  Marriage  Subsequent  to  Application  for  Loan. 

—  Tolman    v.  Leathers,   1  McCrary  (U.  S.) 
329. 

2.  Husband  Alone  Cannot  Alienate  or  Encumber 
Homestead  though  Wife  Be  Insane.  —  Thompson 
v.  New  England  Mortg.  Security  Co.,  (Ala. 
1895)  18  So.  Rep.  315;  Security  L.  &  T.  Co.  v. 
KaufTman,  108  Cal.  214;  Whitlock  v.  Gosson, 
35  Neb.  829.  See  also  cases  cited  in  the  next 
note. 

3.  Joinder  or  Consent  of  Insane  Wife  of  No 
Effect.  —  Thompson  v.  New  England  Mortg. 
Security  Co.,  (Ala.  1895)  18  So.  Rep.  315;  Alex- 
ander v.  Vennum,  61  Iowa  160.  See  also 
Miners'  Sav.  Bank  v.  Sandy,  71  Fed.  Rep.  840. 
But  compare  Abbott  v.  Creal,  56  Iowa  175.  See 
generally  the  title  Insanity. 

4.  Consent  of  Guardian  of  Insane  Wife  Not  Suffi- 
cient. —  Locke  v.  Redmond,  6  Kan.  App.  76,  59 
Kan.  773,  (Kan.  1898)  52  Pac.  Rep.  97. 

5.  Texas  Rule  —  Husband  Alone  May  Convey 
where  Wife  Is  Hopelessly  Insane.  —  Shields  v. 
Aultman,  20  Tex.  Civ.  App.  345. 

6.  Wife  Living  Apart  from  Husband  —  Ala- 
bama.—  Thompson  v.  New  England  Mortg. 
Security  Co.,  (Ala.  1895)  18  So.  Rep.  315. 

Arkansas.  — Johnston  v.  Turner,  29  Ark.  280. 

California.  —  Lies  v.  De  Diablar,  12  Cal.  327. 

Iowa.  —  Williams  v.  Swetland.  10  Iowa  51. 

Kansas.  —  Ott  v.  Sprague,  27  Kan.  620; 
Helm  v.  Helm,  11  Kan.  21;  Bradford  v. 
Central  Kansas  L.  &  T.  Co.,  47  Kan.  587. 

Michigan.  —  Rogers  v.  Day,  115  Mich.  664; 
Sherrid  v.  Southwick,  43  Mich.  515. 

Nebraska.  —  France  v.  Bell,  52  Neb.  57. 
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North  Carolina.  —  Castlebury  v.  Maynard, 
95  N.  Car.  281. 

Wisconsin.  —  Herron  v.  Knapp,  72  Wis.  553; 
Keyes  v.  Scanlan,  63  Wis.  345.  See  also 
Barker  v.  Dayton,  28  Wis.  367. 

Contract  of  Wife  to  Convey  Homestead.  —  A  con- 
tract to  convey  a  homestead  entered  into  by 
the  wife  alone  in  her  own  name  cannot  be 
specifically  enforced  though  at  the  time  when 
the  contract  was  made  the  husband  and  wife 
were  not  living  together.  Larson  v.  Butts,  22 
Neb.  370;  Aultman,  etc.,  Co.  v.  Jenkins,  19 
Neb.  211;  Swift  v.  Dewey,  20  Neb.  107. 

Signature  of  Woman  Passing  as  Wife  of  Home- 
steader. —  A  mortgage  on  the  homestead 
without  the  signature  of  the  wife  of  the  home- 
steader is  invalid  though  the  wife  be  living 
apart  from  him;  and  the  signature  of  another 
woman  who  is  living  with  him  and  passing 
as  his  wife  is  ineffectual.  Sherrid  v.  South- 
wick, 43  Mich.  515.  See  also  Security  L.  &  T. 
Co.  v.  Kauffman,  108  Cal.  214. 

7.  Wife  Living  in  Another  State.  —  Whitlock 
v.  Gosson,  35  Neb.  829.  See  also  cases  cited 
in  the  preceding  note. 

Where  Wife  Has  Never  Resided  Within  State. 
—  In  Chambers  v.  Cox,  23  Kan.  393,  it  was 
held  that  a  husband  could  not  convey  the 
homestead  without  the  consent  of  the  wife 
although  she  had  never  been  a  resident  of  the 
state.  But  compare  Koons  v.  Rittenhause,  28 
Kan.  359.  See  also  Meyer  v.  Claus,  15  Tex. 
516. 

8.  Mississippi  Statutes  —  Annot.  Code  Miss. 

(1892),      1983,  198S 
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cannot  convey  the  homestead  where  the  husband  has  gone  to  another  state 
in  search  of  employment,  but  it  is  not  shown  that  he  intended  to  abandon  his 
family,  nor  that  he  had  any  determination  never  to  return.1  And  it  has  also 
been  held  that  a  husband  who  has  driven  his  wife  from  his  home  and  refused 
to  permit  her  to  return  cannot  alone  convey  the  homestead,  as  the  statute 
should  not  be  so  construed  as  to  abrogate  the  maxim  that  no  one  can  gain  a 
right  by  his  own  wrong.2 

(18)  Assignments  for  Benefit  of  Creditors.  — A  deed  of  assignment  for  the 
benefit  of  creditors  executed  by  an  insolvent  husband  alone  will  not  divest 
either  him  or  his  wife  of  the  homestead.3 

(19)  Conditional  Sales.  —  A  husband  cannot,  without  the  consent  of  his 
wife,  make  even  a  conditional  sale  of  his  equitable  interest  in  land  occupied 
by  him  as  a  homestead. 1 

(20)  Business  Homestead.  —  It  would  seem  that  a  conveyance  of  the  busi- 
ness homestead  which  exists  in  Texas  would  be  invalid  unless  the  wife  con- 
sented thereto.5 

/.  Exceptions  to  Rule  —  (1)  Introductory. — It  is  the  purpose  of  this 
subsection  to  discuss  all  exceptions  to  the  general  rule  stated  above  which 
have  been  suggested,  although  they  may  not  be  universally  recognized  or 
even  supported  by  a  preponderance  of  authority. 

(2)  Incumbrance  for  Purchase  Money.  —  It  is  very  generally  considered  that 
the  owner  of  a  homestead  may,  without  the  joinder  or  consent  of  his  or  her 
spouse,  encumber  the  property  for  the  purpose  of  securing  the  purchase 
money  due  thereon,6  or  even  to  alienate  it  satisfy  the  claim  for  purchase 


1.  Husband  Temporarily  Absent  in  Search  of 
Employment.  —  Walton  v.  Walton,  76  Miss.  662. 

2.  Wife  Driven  from  Home.  —  Scott  v.  Scott, 
73  Mis?.  575. 

3.  Assignment  for  Benefit  of  Creditors  by  Hus- 
band Alone  Does  Not  Pass  Homestead.  —  Hemp- 
hill v.  Haas,  88  Ky.  492,  11  Ky.  L.  Rep.  62. 

An  Assignment  in  Bankruptcy  of  a  husband 
does  not  pass  the  wife's  homestead  right  in  the 
equity  of  redemption  in  the  homestead  which 
has  been  mortgaged  by  the  husband  and  wife, 
and  if  such  equity  of  redemption  does  not 
exceed  in  value  the  value  of  the  homestead 
right,  a  purchaser  thereof  from  the  assignee 
of  the  husband  takes  nothing  by  his  deed. 
Pollard  v.  Noyes,  60  N.  H.  184.  See  also 
Tucker  v.  Kenniston,  47  N.  H.  267,  93  Am. 
Dec.  425. 

And  see  generally  the  titles  Assignments 
for  the  Benefit  of  Creditors,  vol.  3,  p.  1; 
Insolvency  and  Bankruptcy. 

4.  Conditional  Sale.  —  Moore   v.  Reaves,  15 
Kan.  150. 

5.  Effect  of  Deed  of  Husband  Alone  to  Business 
Homestead.  —  In  Willis  v.  Pounds,  6  Tex.  Civ. 
App.  512,  Williams,  J.,  delivering  the  opinion 
of  the  court,  said:  A  deed  to  the  business 
homestead  in  which  the  wife  did  not  join, 
made  while  the  exemption  still  existed,  might 
not  pass  title  to  the  land,  yet  the  deed  in  ques- 
tion, conveying  both  land  and  goods,  could 
have  the  effect  to  put  an  end  to  the  business 
upon  the  continuation  of  which  the  exemption 
depended.  With  the  discontinuance  of  that, 
the  exemption  fell.  The  wife  could  not  claim 
the  exemption  after  it  was  lost  by  the  act 
of  the  husband  in  abandoning  the  use  of  it  for 
his  business." 

6.  Exception  in  Case  of  Incumbrances  to  Socure 
Purchate  Money — Illinois. —  Kimble  v.  Es- 
worlliy,  (>  III.  App.  517. 
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Iowa.  —  Burnap  v.  Cook,  16  Iowa  153,  85 
Am.  Dec.  507;  O'Brien  v.  Young,  15  Iowa  5; 
Morris  v.  Sargent,  18  Iowa  90. 

Kansas.  —  Hoffman  v.  Hill,  47  Kan.  611. 

Massachusetts.  —  New  England  Jewelry  Co. 
v.  Merriam,  2  Allen  (Mass.)  390. 

Michigan.  —  Girzi  v.  Carey,  53  Mich.  447; 
Amphlett  v.  Hibbard,  29  Mich.  298.  See  also 
McKee  v.  Wilcox,  11  Mich.  358,  83  Am.  Dec. 
743;  Ring  v.  Burt,  17  Mich.  465,  97  Am.  Dec. 
200;  Fisher  v.  Meister,  24  Mich.  447;  Snyder 
v.  People,  26  Mich.  106,  12  Am.  Rep.  302; 
Comstock  v.  Comstock,  27  Mich.  97;  Wallace 
v.  Harris,  32  Mich.  380;  Phillips  v.  Stauch,  20 
Mich.  369;  Stevenson  v.  Jackson,  40  Mich. 
702;  Watertown  F.  Ins.  Co.  v.  Grover,  etc., 
Sewing  Mach.  Co.,  41  Mich.  131,  32  Am.  Rep. 
146. 

Minnesota.  —  See  Alt  v.  Banholzer,  39  Minn. 
511,  12  Am.  St.  Rep.  681. 

Mississippi.  —  Billingsley  v.  Niblett,  56  Miss. 
537- 

Nebraska.  —  Prout  v.  Burke,  51  Neb.  24. 

New  Hampshire.  —  Gunnison  v.  Twitchel, 
38  N.  H.  62. 

North  Dakota.  —  Roby  v.  Bismarck  Nat. 
Bank,  4  N.  Dak.  156,  50  Am.  St.  Rep.  633. 

Tennessee.  —  Hildcbrand  v.  Taylor,  6  Lea 
(Tenn.)  659. 

Texas.  —  Baker  v.  Collins,  4  Tex.  Civ.  App. 
520;  Investors'  Mortg.  Security  Co.  v.  Loyd, 
II  Tex.  Civ.  App.  449;  McCarty  v.  Bracken- 
ridge,  1  Tex.  Civ.  App.  170. 

Vermont. —  Danforlh  v.  Beatlic,  43  Vt.  138; 
Davenport  v.  Hicks,  54  Vl.  23. 

Mortgage  Assumed  when  Homestead  Is  Ac- 
quired.—  Where  a  husband  and  wife  jointly 
convey  a  homestead  in  exchange  for  other  real 
estate,  to  be  occupied  by  them  as  a  new  home- 
stead, upon  which  there  is  a  prior  mortgage, 
and  the  husband,  with  the  consent  of  the  wife, 
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money,1  provided  this  be  done  in  good  faith.2 

(3)  Incumbrance  for  Improvements.  —  It  has  also  been  considered  that  a 
mortgage  for  the  purpose  of  obtaining  funds  or  materials  to  make  improve- 
ments on  the  homestead  is  not  within  the  rule  requiring  the  joinder  or  consent 
of  the  wife  of  the  homesteader.3 

(4)  Leasing:  —  The  authorities  are  not  uniform  as  to  the  right  of  a  husband 
alone  to  lease  the  homestead  premises,  for  this  right  has  been  both  affirmed  * 
and  denied.5    The  most  satisfactory  rule  would  seem  to  be  that  the  husband 


takes  the  conveyance  of  such  real  estate  in  his 
own  name  and  expressly  assumes  the  pay- 
ment of  the  mortgage  thereon,  the  wife  can- 
not in  an  action  to  foreclose  the  mortgage, 
defend  against  it  upon  ihe  ground  that  the  real 
estate  so  purchased  is  a  homestead,  and  there- 
fore that  the  prior  mortgage  thereon  at  the 
date  of  the  exchange  is  null  and  void.  Shel- 
don v.  Pruessner,  52  Kan.  579. 

Exchange  of  Homesteads  —  Mortgage  to  Secure 
Loan  to  Pay  Difference. —  Where  a  husband  ex- 
changes his  homestead  for  other  property  to 
be  occupied  as  a  new  homestead,  he  cannot, 
without  the  joinder  of  his  wife,  mortgage  the 
new  homestead  to  secure  a  loan  from  a  third 
person  to  pay  the  difference  in  value  which  he 
had  agreed  to  pay  in  money  upon  the  ex- 
change.   Dikeman  v.  Arnold,  71  Mich.  656. 

Money  Advanced  to  Pay  Off  Purchase-money 
Mortgages.  —  In  Arkansas  it  has  been  held  that 
a  mortgage  given  by  the  owner  of  the  home- 
stead to  secure  an  advance  made  to  him  for 
the  purpose  of  paying  off  other  mortgages 
which  he  assumed  as  part  of  the  purchase 
price  was  for  "  purchase  money  "  within  the 
provision  of  Sand.  &  H.  Dig.  Stat.  Ark.  (1894), 
S  37T3.  excepting  purchase-money  mortgages 
from  those  in  which  the  wife  of  the  home- 
steader was  required  to  join.  Farnsworth  v. 
Hoover,  66  Ark.  367. 

But  in  a  Mississippi  case  where  the  owner  of 
a  homestead  gave  a  trust  deed  thereon  to  a 
person  who,  at  his  request,  paid  a  prior  trust 
deed  by  which  a  part  of  the  purchase  money 
was  secured,  it  was  held  that  the  latter  trust 
deed  was  not  for  the  purchase  money,  and, 
the  wife  of  the  homesteader  not  having  joined 
therein,  it  was  subordinate  to  the  homestead 
exemption.    Howell  v.  Bush,  54  Miss.  437. 

Change  of  Security.  —  A  deed  of  trust  which 
is  taken  upon  the  release  of  a  mortgage  given 
for  purchase  money  is  but  a  change  of  se- 
curity, and  the  deed  of  trust  being  thus  for 
purchase  money,  a  homestead  right  cannot, 
under  the  statute,  be  set  up  against  it;  and  a 
sale  under  such  deed  of  trust  will  pass  title 
to  the  purchaser  although  other  indebted- 
ness beside  the  purchase  money  was  secured 
thereby,  if  the  debtor  does  not  pay  or  offer  to 
pay  that  portion  which  is  purchase  money. 
Austin  v.  Underwood,  37  111.  438. 

What  Is  Not  Debt  for  Purchase  Money.  —  A 
debt  incurred  for  lumber  to  build  a  dwelling 
house  on  a  lot  held  under  a  contract  of  pur- 
chase and  claimed  and  occupied  as  a  home- 
stead represents  no  part  of  the  purchase  money 
of  the  homestead,  and  therefore  a  husband 
alone  cannot  encumber  the  homestead  to  se- 
cure such  debt.  Smith  v.  Lackor,  23  Minn. 
454- 

Mortgage  of  Crops  for  Supplies  Used  in  Making 


Them.  —  Though,  under  some  of  the  decisions 
of  the  Georgia  court,  advances  of  supplies  fur- 
nished for  the  purpose  of  enabling  the  person 
receiving  them  to  make  crops  are  in  the  nature 
of  "  purchase  money  "  of  such  crops,  or  to  be 
regarded  as  "  material  furnished  "  therefor, 
so  as  to  prevent  a  subsequent  exemption 
(hereof  from  becoming  valid  as  against  a  judg- 
ment in  favor  of  the  party  making  the  ad- 
vances for  the  amount  of  the  price  of  the 
supplies  so  furnished,  it  does  not  result  that 
where  a  husband  and  father,  after  a  homestead 
in  land  has  been  set  apart  to  him,  individually 
mortgages  growing  crops  thereon,  in  order  to 
obtain  supplies  to  be  used  in  making  such 
crops,  the  holder  of  this  mortgage  can,  by 
foreclosing  it  against  the  mortgagor  as  an 
individual,  after  the  maturity  of  these  crops, 
subject  the  crops  to  the  satisfaction  of  the 
mortgage  execution.  Under  such  circum- 
stances the  crops  are  not  subject  to  such  exe- 
cution.   Martin  v.  Davis,  104  Ga.  633. 

1.  Alienation  to  Pay  Purchase  Money. —  Archen- 
hold  v.  B.  C.  Evans  Co.,  11  Tex.  Civ.  App. 
138;  Morrill  v.  Hopkins,  36  Tex.  686;  Invest- 
ors' Mortg.  Security  Co.  v.  Loyd,  11  Tex.  Civ.  , 
App.  449;  Dickson  v.  Allen,  (Tex.  Civ.  App.  . 
1893)  24  S.  W.  Rep.  661.    See  also  Morris  v. 
Geisecke,  60  Tex.  633;  Sherring  v.  Augustus," 
11  Tex.  Civ.  App,  194. 

2.  Necessity  for  Good  Faith.  —  Morris  v.  Gei- 
secke, 60  Tex.  633;  Sherring  v.  Augustus,  11 
Tex.  Civ.  App.  194;  Investors'  Mortg.  Security 
Co.  v.  Loyd,  11  Tex.  Civ.  App.  449;  Dickson 
v.  Allen,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
661. 

3.  Incumbrance  for  Improvements. —  Hoffman 
v.  Hill,  47  Kan.  611 ;  Thacker  v.  Booth,  (Ky. 
1888)  6  S.  W.  Rep.  460. 

The  wife  has  no  equity  to  claim  homestead 
rights  as  againsi  a  chattel  mortgage  on  a  house 
occupied  as  a  homestead,  given  for  money  ad- 
vanced for  the  purpose  of  enabling  the  hus- 
band to  build  the  house,  even  though  the 
mortgage  was  not  signed  by  her.  Fournier  v. 
Chisholm,  45  Mich.  417. 

4.  Husband  Alone  May  Lease  Homestead.  —  A 
temporary  renting  of  the  homestead  is  not  a 
sale  thereof,  and  it  is  not  necessary  that  the 
consent  of  the  wife  should  be  given  thereto  in 
the  manner  required  by  law  when  the  home- 
stead is  sold.  Engelhardt  v.  Batla,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  324.  See  also  Ran- ' 
dall  v.  Texas  Cent.  R.  Co.,  63  Tex.  5S8. 

5.  Right  of  Husband  to  Lease  Homestead  Denied. 
—  McHugh  v.  Smiley,  17  Neb.  626. 

In  Vermont  the  court  has  denied  without 
any  qualification  the  right  of  a  husband  to 
execute  any  lease  of  the  homestead  without 
the  joinder  of  his  wife,  but  has  considered  that 
a  covenant  of  quiet  possession  contained  in 
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alone  may  lease  the  nomestead  lands  for  purposes  not  interfering  with  the  use 
of  the  property  as  a  homestead,1  but  cannot  do  so  where  the  lease  interferes 
with  such  possession  and  enjoyment  of  the  premises  by  the  wife.2 

(5)  Grant  of  Right  of  Way  to  Railroad.  —  Similarly,  it  has  been  held  that 
the  husband  alone  may  grant  to  a  railroad  a  right  of  way  through  the  home- 
stead where  such  grant  does  not  materially  interfere  with  the  use  of  the 
property  for  the  purpose  for  which  it  is  set  apart.3  But  the  preponderance  of 
authority  is  against  the  validity  of  such  a  grant  by  the  husband  alone.4 

(6)  Sale  by  Abandoned  Wife.  —  In  Texas  it  has  been  held  that  a  wife  whose 
husband  had  deserted  her  and  left  the  state  with  the  intention  of  permanently 
abandoning  her  might  alone  dispose  of  the  community  homestead  in  order  to 
satisfy  a  judgment  which  was  a  lien  upon  the  land.5 

(7)  Prior  Tncutnbrances.  —  It  has  been  held  that  the  restriction  on  the 
power  of  the  husband  to  dispose  of  his  homestead  without  his  wife's  consent 
applies  only  where  the  husband  has  acquired  full  property  in  the  land,  and 
not  as  against  preceding  equities  or  incumbrances  with  which  it  is  charged.* 

(8)  License  to  Remove  Minerals,  Etc.  —  That  a  husband  may,  without  the 
joinder  or  assent  of  the  wife,  give  a  valid  license  to  remove  minerals,  etc., 
from  the  homestead  has  been  affirmed  in  Iowa;11  but  in  Kansas  a  lease  of  the 
homestead  for  a  period  of  twenty-one  years  with  the  privilege  of  prospecting 
for  gas,  coal,  oil,  and  other  minerals  upon  any  or  all  portions  of  the  home- 
stead, at  the  pleasure  of  the  lessee,  and  the  right  to  erect  derricks,  engine 
houses,  and  buildings  for  storage  purposes,  if  needed,  has  been  held  to  require 


such  a  lease  was  valid  and  binding  on  the  hus- 
band, and  that  he  was  liable  to  his  lessee  for  a 
breach  thereof.  Welch  v.  Miller,  70  Vt. 
108. 

1.  Lease  for  Purposes  Not  Interfering  with  Use 
as  Homestead. —  Harkness  v.  Burton,  39  Iowa 
101.  See  also  Coughlin  v.  Coughlin,  26  Kan. 
116;  Franklin  Land  Co.  v.  VVea  Gas,  etc.,  Co., 
43  Kan.  518. 

2.  Joinder  of  Wife  Necessary  where  Lease  Inter- 
feres with  Possession  and  Enjoyment  of  Premises 
as  Homestead,  —  Coughlin  v.  Coughlin,  26 
Kan.  116;  Wea  Gas,  etc.,  Co.  v.  Franklin 
Land  Co.,  54  Kan.  533,  45  Am.  St.  Rep.  297; 
Franklin  Land  Co.  v.  Wea  Gas,  etc.,  Co.,  43 
Kan.  518. 

3.  When  Husband  Alone  May  Grant  to  Railroad 
Right  of  Way  through  Homestead — Iowa. — 
Ottumwa,  etc.,  R.  Co.  v.  McVVilliams,  71  Iowa 
164.  See  also  Chicago,  etc.,  R.  Co.  v.  Swin- 
ney,  38  Iowa  182. 

Texas.  —  Randall  v.  Texas  Cent.  R.  Co.,  63 
Tex.  586;  Chicago,  etc.,  R.  Co.  v.  Titterington, 
84  Tex.  218,  31  Am.  St.  Rep.  39.  See  also 
Engelhardt  v.  Batla,  (Tex.  Civ.  App.  1895)  31 
S.  W.  Rep.  324. 

Even  though  the  Construction  of  the  Railroad 
Rendered  the  Homestead  Less  Desirable,  the  court 
of  Iowa  specifically  enforced  the  sole  contract 
of  the  husband  to  convey  a  right  of  way  across 
the  homestead,  where  it  did  not  prevent  the 
occupancy  and  enjoyment  of  the  homestead  as 
such.  Ottumwa,  elc,  R.  Co.  v.  McWilliams, 
71  Iowa  i'i  (. 

4.  Husband  Alone  Cannot  Grant  Right  of  Way 
through  Homestead  —  Alabama.  —  McGhee.  v. 
Wilson,  in  Ala.  615;  Cowan  v.  Southern  R. 
Co.,  118  Ala.  354. 

Kansas.  —  Pilchcr  v.  Atchison,  etc  ,  R.  Co., 
38  Kan.  516,  5  Am.  St.  Rep.  770. 

Miehifan.  —  Evans  v.  Grand  Rapids,  etc., 
R.  Co.,  68  Mich.  602. 


How  Consent  of  Wife  to  Grant  May  Be  Shown. 

—  The  Constiiution  of  Kansas  does  not  in  ex- 
press terms  require  the  alienation  of  the  home- 
stead by  the  joint  consent  of  husband  and 
wife,  when  that  relation  exists,  to  be  evidenced 
by  writing;  and  hence  the  consent  of  the  wife 
to  the  grant  or  alienation  of  an  easement  in 
the  homestead  for  the  right  of  way  of  a  rail- 
road, when  such  consent  has  not  been  given 
in  writing,  may  be  shown  by  such  evidence 
as  is  deemed  necessary  to  establish  any  other 
material  fact.  Pilcher  v.  Atchison,  etc.,  R. 
Co.,  38  Kan.  516,  5  Am.  St.  Rep.  770. 

5.  Sale  by  Abandoned  Wife.  —  Woodson  v. 
Massenberg,  3  Tex.  Civ.  App.  146. 

6.  Prior  Incumbrances  must  be  discharged, 
and  they  have  precedence  over  ihe  lights  of 
the  homestead  privilege;  and  the  right  of  a 
husband  to  make  arrangements  in  relation  to> 
these  incumbrances,  or  to  renounce  lands  thus 
burdened  or  subject  lo  conditions  and  contin- 
gencies, cannot  be  questioned  by  the  wife,  ire 
virtue  of  her  remote  right  which  might  arise  iff 
the  incumbrances  or  conditions  were  ever  dis- 
charged or  removed,  unless  in  rases  where  the 
husband  is  squandering  the  property  with  the- 
fraudulent  design  of  depriving  his  wife  of  a 
homestead.  White  v.  Shepperd,  16  Tex.  163. 
Sec  also  Spalti  v.  Blumer,  63  Minn.  269. 

New  Promise.  —  Where,  befote  marriage,  a 
man  has  executed  a  deed  of  trust  on  land 
which  after  his  marriage  he  occupies  as  a> 
homestead,  a  new  promise  in  writing  by  him 
alone  to  pay  the  debt  is  sufficient  to  continue 
the  deed  of  trust  in  force  so  as  to  be  para- 
mount to  the  claim  of  a  homestead  and  prevent 
its  being  barred  by  the  statute  of  limitations. 
Hambrick  v.  Jones,  64  Miss.  240.  Citing  Smith> 
v.  Schcrck,  60  Miss.  491. 

7.  Husband  Alono  May  Oivo  Valid  License  to> 
Remove  Minorals  or  Quarry  Stono,  Etc. —  Ilarlo- 
ncss      Burlon,  39  Iowa  101. 
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the  joint  consent  of  husband  and  wife  to  give  validity  to  it,  as  it  might  inter- 
fere with  the  use  and  occupancy  of  the  homestead  by  the  wife.1 

(9)  Conveyance  to  Wife.  —  It  is  not  usually  considered  necessary  to  the 
validity  of  a  conveyance  of  the  homestead  by  a  husband  to  his  wife  that  she 
should  join  therein,2  for  in  such  case  there  is  no  necessity  of  applying  the 
requirement  of  her  joinder,  which  was  intended  merely  for  her  protection,3 
and  to  require  a  deed  from  the  wife  to  herself  would,  it  has  been  said,  be 
senseless.4 

(10)  Express  Reservation  of  Homestead  Right.  —  It  is  very  generally  con- 
sidered that  a  conveyance  of  the  homestead  by  the  husband  alone  is  valid 
when  it  contains  an  express  reservation  of  the  homestead  right,  or  the  use  and 
occupation  of  the  premises  during  the  lives  of  the  grantor  and  his  wife,  or  a 
life  estate  to  his  wife,  for  the  conveyance  in  such  case  amounts  to  nothing 
more  than  a  sale  of  the  reversion  of  the  premises  after  the  existing  homestead 
rights  have  expired.5 

(11)  Land  Not  Allotted  as  Homestead.  —  Land  owned  by  the  husband  can 
be  conveyed  by  him  without  the  joinder  of  the  wife,  free  of  all  homestead 
claims,  where  such  land  has  not  before  the  conveyance  been  allotted  to  him 
as  a  homestead.6 

(12)  Where  Declaration  of  Homestead  Has  Not  Been  Filed.  —  In  those  juris- 
dictions where  the  making  and  filing  or  recording  of  a  declaration  or  claim  of 
homestead  is  necessary  to  the  perfection  of  the  homestead  right,  the  husband 
alone  may  convey  his  property  before  such  requirements  have  been  complied 
with.7 

(13)  Husband  Having  Power  of  Attorney  from  Wife.  —  It  has  been  held  in 


1.  Joint  Consent  Necessary  in  Kansas.  —  Frank- 
lin Land  Co.  v.  Wea  Gas,  etc.,  Co.,  43  Kan. 
518.  See  also  Wea  Gas,  etc.,  Co.  v.  Franklin 
Land  Co.,  54  Kan.  533,  45  Am.  St.  Rep.  297. 

2.  Conveyance  to  Wife  Valid  Without  Joinder  of 
Wife  —  Alabama. — Turner  v.  Bernheimer,  95 
Ala.  241,  36  Am.  St.  Rep.  207. 

California.  —  Burkelt  v.  Burkett,  78  Cal. 
310,  12  Am.  St.  Rep.  58. 

Iowa.  —  Harsh  v.  Griffin,  72  Iowa  608.  See 
also  Spoon  v.  Van  Fossen,  53  Iowa  494. 

Michigan.  —  Lynch  v.  Doran,  95  Mich.  395. 
See  also  Stevens  v.  Castel,  63  Mich.  in. 

Nebraska.  —  Furrow  v.  Athey,  21  Neb.  671, 
59  Am.  Rep.  867.  See  also  Hicks,  etc.,  Tea 
Co.  v.  Mack,  19  Neb.  339. 

Conveyance  by  Husband  to  Trustee  for  Wife  and 
Children.  —  Riehl  v.  Bingenheimer,  28  Wis.  84. 

Conveyance  to  Divorced  Wife.  —  See  Grupe  v. 
Byers,  73  Cal.  271. 

A  Conveyance  to  a  Third  Person  Who  at  Once 
Conveys  to  His  Wife  is  not  void  for  the  want  of 
the  wife's  signature,  where  the  whole  transac- 
tion is  merely  the  carrying  out  of  a  purpose  to 
transfer  the  title  to  the  homestead  to  the  wife. 
Stevens  v.  Castel,  63  Mich.  ill. 

Rule  Otherwise  in  Illinois.  —  In  Illinois  the 
statutory  rule  requiring  that  both  spouses 
shall  join  in  the  alienation  of  the  homestead  is 
held  to  apply  to  a  conveyance  from  one  spouse 
to  the  other.  Despain  v.  Wagner,  163  111.  598; 
Anderson  v.  Smith,  159  111.  93;  Kitterlin  v. 
Milwaukee  Mechanic's  Mut.  Ins.  Co.,  134  111. 
647,  reversing  Milwaukee  Mechanic's  Mut. 
Ins.  Co.  v.  Ketterlin,  24  111.  App.  188. 

3.  Reason  of  Rule. —  Burkett  v.  Burkett,  78 
Cal.  310,  12  Am.  St.  Rep.  58. 

4.  Lynch  v.  Doran,  95  Mich.  395.  See  also 
Stevens  v.  Castel,  63  Mich.  111. 


5.  Express  Reservation  of  Homestead  Rights, 
Etc.  —  Iowa.  —  Allbright  v.  Hannah,  103  Iowa 
98;  Stewart  v.  Brand,  23  Iowa  481.  See  also 
Williams  v.  Swetland,  10  Iowa  51;  Christy  v. 
Dyer,  14  Iowa  438,  81  Am.  Dec.  493. 

Massachusetts.  — Silloway  v.  Brown,  12  Allen 
(Mass.)  32;  McMurray  v.  Connor,  2  Allen 
(Mass.)  205;  Smith  v.  Provin,  4  Allen  (Mass.) 
516;  White  v.  Rice,  5  Allen  (Mass.)  76;  Doyle 
v.  Coburn,  6  Allen  (Mass.)  71. 

New  Hampshire.  —  Atkinson  v.  Atkinson,  37 
N.  H.  434;  Cunnison  v.  Twitchel,  38  N.  H. 
67;  Foss  v.  Strachn,  42  N.  H.  42. 

North  Carolina.  —  Jenkins  v.  Bobbitt,  77  N. 
Car.  385. 

Tennessee.  —  Moore  v.  Harvey,  King's  Tenn. 
Dig.  1232. 

Wisconsin.  —  Town  v.  Gensch,  101  Wis.  445; 
Ferguson  v.  Mason,  60  Wis.  377. 

The  Rule  Set  Out  in  the  Text  Is  Not  Recognized 
in  Michigan.    Gadsby  v.  Monroe,   115  Mich. 

282. 

6.  Land  Not  Allotted  as  Homestead.  —  Hughes 
v.  Hodges,  102  N.  Car.  236.  See  also  Bruce 
v.  Strickland,  81  N.  Car.  267;  Gilmore  v. 
Bright,  101  N.  Car.  382. 

7.  No  Claim  of  Homestead  Filed,  Etc.  —  Cali- 
fornia. —  McQuade  v.  Whaley,  31  Cal.  526. 
See  also  Watts  v.  Gallagher,  97  Cal.  47;  Bore- 
ham  v.  Byrne,  83  Cal.  23. 

Colorado.  —  Wells  v.  Caywood,  3  Colo. 
487. 

Missouri.  —  Kennedy  v.  Broyles,  55  Mo. 
App.  257;  Tucker  v.  Wells,  11  Mo.  399;  Greer 
v.  Major,  114  Mo.  145,  overruling  Riecke  v. 
Westenhoff,  85  Mo.  642,  and  Kaes  v.  Gross,  92 
Mo.  647,  1  Am.  St.  Rep.  767.  See  also  Shores 
v.  Shores,  34  Mo.  App.  208. 

Nevada.  — Child  v.  Singleton,  15  Nev.  461. 
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Washington  that  a  husband,  under  a  general  power  of  attorney  from  his  wife 
authorizing  him  to  mortgage  all  their  real  estate,  can  make  a  valid  mortgage 
of  their  homestead,  which  is  community  property,  without  being  joined  by 
the  wife.1    But  it  has  been  held  otherwise  in  Kansas.2 

(14)  Conveyance  by  Trustee  or  Guardian.  —  It  has  been  held  that  where  a 
husband  and  wife  have  joined  in  a  deed  conveying  the  homestead  to  a  trustee 
for  the  husband,  with  full  power  and  authority  in  the  trustee  "  to  sell  and 
convey  the  same  in  his  own  name  as  trustee  and  execute  all  necessary  convey- 
ances and  contracts  therefor  without  any  intervention  or  signature  of  the 
grantors  or  either  of  them,"  it  is  not  necessary  to  the  validity  of  a  subsequent 
mortgage  of  the  property  by  the  trustee  that  the  wife  should  join  therein.3 
But  a  guardian  appointed  by  the  court  upon  the  insanity  of  the  husband  has 
no  right,  without  the  consent  of  the  wife,  to  sell  a  homestead  acquired  by  the 
husband  before'his  lunacy,  and  a  sale  without  such  consent  is  void  even  though 
made  by  order  of  court  and  with  the  consent  of  an  attorney  whom  the  court 
has  appointed  to  represent  the  wife.4 

(15)  Conveyance  or  Incumbrance  of  Excess  over  Homestead.  — Where  prop- 
erty owned  by  the  husband  and  occupied  as  a  homestead  exceeds  in  value  or 
extent  the  constitutional  or  statutory  exemption,  he  may  alone  alienate  or 
encumber  the  excess  over  what  may  be  held  exempt.5 

(16)  Conveyance  by  Wife  of  Homestead  Owned  by  Her.  —  It  has  been  said 
in  Michigan  that  the  constitution  and  laws  of  that  state  confer  upon  married 
women  such  absolute  right  to  the  disposition  of  their  own  separate  property 
that  a  married  woman  who  is  the  owner  of  the  homestead  may  convey  it  by 
deed  without  the  husband  joining  in  the  instrument.6 

(17)  Where  Both  Acquisition  of  Homestead  and  Marriage  Occurred  Before 
Adoption  of  Restriction.  —  In  North  Carolina  it  has  been  considered  that  one 
who  owned  land  and  was  married  before  the  adoption  of  the  constitutional 
provision  requiring  the  joinder  of  the  wife  in  the  alienation  of  the  homestead 
might  convey  such  land  without  the  joinder  of  his  wife.7 

1.  Husband  Having  Power  of  Attorney  from  6.  Conveyance  or  Incumbrance  of  Excess  Over 
Wife.  —  Oregon  Mortg.  Co.  v.  Hersner,  14  Homestead — Alabama.- — Goodloe  v.  Dean,  81 
Wash.  515.  Ala.  479. 

In  this  case  the  court  said  that  any  other  Arkansas.  —  Klenk  v.  Knoble,  37  Ark.  298. 

view    would    render    meaningless    the    law  Illinois.  —  Young  v.  Graff,  28  111.  20;  Boyd 

(Gen.  Stat.  Wash.,  §  1446;  Ball.  Annot.  Codes  v.  Cudderback,  31  111.  120;  Watson  v.  Doyle, 

&  Stai.  1897,  §  4542)  empowering  the  wife  to  130  III.  415. 

give  to  her  husband  a  letter  of  attorney  to  New  Hampshire.  —  Horn  v.  Tufts,  39  N.  H. 

alienate  her  estate.  478. 

2.  Husband  Cannot  Execute  Mortgage  under  Tennessee.  —  Enochs  v.  Wilson,  11  Lea 
General  Power  of  Attorney  from  Wife  to  Sign  (Tenn.)  228;  Rayburn  v.  Norton,  85  Tenn.  351 ; 
Deeds,  Mortgages,  etc. —  Wallace  v.  Travellers  Coltrell  v.  Rogers,  99  Tenn.  488;  Hildebrand 
Ins.  Co.,  54  Kan.  442,  45  Am.  St.  Rep.  288.  v.  Taylor,  6  Lea  (Tenn.)  659. 

3.  Conveyance  by  Trustee. —  Dcs  Moines  Ins.  Texas.  —  Neiman  v.  Schuster,  (Tex.  Civ. 
Co.  v.  Mclntire,  99  Iowa  so.  App.  1898)  43  S.  W.  Rep.  1075. 

4.  Guardian  of  Insane   Husband   Cannot   Sell  Vermont.  —  Thorp  v.  Thorp,  70  Vt.  46. 
Without  Consent  of  Wife. —  Flege  v.  Garvey,  Dedication  of  Street  through  Excess. —  Little 
47  Cal.  371.  Rock  v.  Wright,  58  Ark.  142. 

Massachusetts  Decisions  —  Guardian   of  Spend-  6.  Conveyance  by  Wife  of  Homestead  Owned  by 

thrift  Husband.  —  In  Wilbur  v.  Ilickey,  8  Gray  Her. —  Buckingham  v.  Buckingham,  81  Mich. 

(Mass.)  432,  a  deed  of  conveyance  executed  8g.      The  statement  set  out  in  the  text  is 

by  the  guardian  of  the  husband,  under  license  merely  a  dictum  in  this  case,  for  (he  real 

of  court,  the  husband  being  a  spendthrift,  was  question  in  the  case  was  whether  a  wife  could 

held  sufficient  to  defeat  the  widow's  right  of  maintain  ejectment  to  recover  from  her  hus- 

homestead.    But  in  the  later  case  of  Brettun  band  the  possession  of  land  owned  by  her  in 

v.  Fox,  100  Mass.  234,  the  court  criticised  this  fee  while  he  continued  in  occupation  of  it  as  a 

decision,   paying:    "  We  feel  bound    to  add  homestead,  after  she  had  separated  from  him 

that  that  decision  was  not  much  considered,  and  removed  from  the  land  and  token  up  her 

and  proceeded  upon  a  narrower  construction  residence  elsewhere  and  abandoned  the  land 

of  the  statute  than  has  been  usually  adopted  as  a  homestead. 

in  later  cases;  and  that  we  are  not  prepared  7.  Whoro  Both  Acquisition  of  Homestead  Prop- 
to  approve  and  arc  not  in  this  case  required  to  crty  and  Marriago  Occurred  Before  Adoption  of 
overrule  it."  Restriction  of   Alienation. —  See  Castlcbury  v. 

677  Volume  XV. 


Sales,  Conveyances, 


HOMESTEAD. 


and  Incumbrances. 


(iS)  .  Igrcemcnt  to  Give  Portion  of  Fruit  Crop  to  Persons  Furnishing  Trees. 
—  In  Michigan  an  agreement  by  the  owner  of  a  homestead  to  give  a  certain 
portion  of  the  fruit  crop  raised  thereon  to  the  persons  who  furnished  him  with 
the  trees  to  be  set  out  has  been  held  valid  and  binding  though  not  joined  in 
by  the  wife.1 

(19)  Conveyance  in  Consideration  of  Support  of  Homesteader  and  Wife  — 
Full  Performance  by  Grantee.  —  In  a  Wisconsin  case  where  the  husband  con- 
veyed the  homestead,  together  with  other  land,  to  his  son  in  consideration  of 
the  son's  undertaking  to  support  the  father  and  his  wife  during  their  life, 
besides  paying  a  money  consideration,  it  was  held  that  the  deed  was  enforce- 
able where  the  son  had  fully  performed  his  covenants,  although  the  wife  of 
the  father  had  not  joined  therein.2 

(20)  Conveyance  in  Order  to  Effect  Change  of  Residence.  —  In  Mississippi  it 
has  been  held  that  if  a  husband  has  resolved  to  change  his  residence  and  has 
made  a  sale  of  his  homestead  in  order  to  effect  such  change,  and  not  as  a 
device  to  avoid  the  legal  requirement  of  his  wife's  joinder,  the  fact  that  the 
sale  was  made  before  his  actual  removal  from  the  land  will  not  invalidate  the 
conveyance,  which  would  have  been  valid  if  made  after  the  abandonment 
occurred,  although  his  wife  did  not  join  therein.3 

(21)  Taxes  and  Mechanics  Liens.  —  In  Arkansas  conveyances  or  mortgages 
for  taxes  or  laborers'  or  mechanics'  liens  may  be  valid  without  the  joinder  of 
the  wife.4 

g.  When  Rule  Has  No  Application  —  (1)  Homestead  Right  Not 
Accrued.  —  It  is  axiomatic  that  the  rule  requiring  the  joinder  of  the  wife  in 
■conveyances  of  the  homestead  by  the  husband  cannot  apply  until  the  home- 
stead right  has  accrued.5 

(2)  Homestead  Abandoned.  —  It  is  also  very  obvious  that  the  husband  alone 
may  convey  property  which  has  been  used  as  a  homestead  where  such  use 
has  been  discontinued  and  the  property  abandoned  as  a  homestead  before  the 


conveyance. 

Maynard,  95  N.  Car.  281;  Fortune  v.  Watkins, 
94  N.  Car.  304;  Reeves  v.  Haynes,  88  N.  Car. 
310;  Sutton  v.  Askew,  66  N.  Car.  172,  80  Am. 
Rep.  500;  Bruce  v.  Strickland,  81  N.  Car.  267; 
Jenkins  v.  Jenkins,  82  N.  Car.  208;  O'Kelly  v. 
Williams,  84  N.  Car.  281 ;  Williams  v.  Teachey 
S5  N.  Car.  402;  Wittkowski  v.  Watkins,  84  N. 
Car.  456;  Isler  v.  Koonce,  81  N.  Car.  378; 
Davis  v.  Evans,  5  Ired.  L.  (27  N.  Car.)  525; 
Giimore  v.  Bright,  101  N.  Car.  382. 

1.  Agreement  to  Give  Portion  of  Fruit  Crop  to 
Persons  Furnishing  Trees.  —  Dickey  v.  Waldo, 
97  Mich.  255.  In  this  case  the  court  said  thai 
the  trees  were  planted  upon  only  a  portion  of 
the  homestead,  and  the  occupation  and  pos- 
session of  the  buildings  and  land  were  not  in- 
terfered with,  as,  during  the  growth  of  the 
srees,  the  land  could  be  cultivated  and  crops 
iraised;  and  that  if  the  trees  proved  valueless 
cietther  the  homesteader  nor  his  wife  had 
suffered,  while  if  they  proved  valuable,  which 
was  the  fact,  then  the  homestead  itself  was 
•Increased  in  value;  and  under  the  circum- 
stances there  was  no  reason  to  hold  that  either 
the  homesteader  or  his  wife  had  parted  with 
.any  homestead  right  or  that  their  possession 
was  in  any  manner  interrupted. 

2.  Conveyance  in  Consideration  of  Support  of 
Homesteader  and  "Wife  —  Full  Performance  by 
Grantee.  —  Whitmore  v.  Hay,  85  Wis.  240. 

3.  Conveyance  in  Order  to  Effect  Change  of  Resi- 
dence.—  Wilson  v.  Gray,  59  Miss.  525. 

4.  Taxes  and    Mechanics'    Liens.  —  Frits  v. 
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Frits,  32  Ark.  327.  See  also  Brown  v.  Wat- 
son, 41  Ark.  309;  Sims  v.  Thompson,  39  Ark. 
301. 

5.  Homestead  Right  Not  Accrued.  —  See  Meyer 
v.  Claus,  15  Tex.  519.  And  see  generally 
supra,  this  section,  Land  Not  Allotted  as  Home- 
stead; Where  Declaration  of  Homestead  Has  Not 
Been  Filed. 

6.  Homestead  Abandoned. —  Russell  v.  Rum- 
sey,  35  111.  375;  Phillips  v.  Springfield,  39  111. 
83;  Davis  v.  Kelley,  14  Iowa  523;  Anderson  v. 
Kent,  14  Kan.  207.  See  also  Bradford  v.  Cen- 
tral Kansas  L.  &  T.  Co.,  47  Kan.  587;  Stewart 
v.  Mackey,  16  Tex.  58;  Berlin  v.  Burns,  17 
Tex.  537;  Jordan  v.  Godman,  19  Tex.  273. 
See  also  Nash  v.  Herring,  5  Tex.  Civ.  App.  95. 
And  see  Dickson  v.  Allen,  (Tex.  Civ.  App. 
1893)  24  S.  W.  Rep.  661,  in  which  case  the 
same  principle  was  asserted  in  reference  to  a 
business  homestead. 

Abandonment  of  Homestead  Before  Delivery  of 
Imperfect  Deed.  —  In  an  Alabama  case,  wheie  a 
conveyance  of  the  homestead  by  the  husband 
and  wife  was  not  acknowledged  by  the  wife  as 
required  by  law,  but  before  the  delivery  of  the 
deed  the  husband  removed  from  the  home- 
stead and  occupied  another  place  as  his  home- 
stead, and  it  was  shown  that  the  husband 
retained  the  deed  in  his  own  possession  and 
under  his  control  until  he  had  acquired  a  new 
homestead,  it  was  held  that,  as  the  deed  took 
effect  only  upon  delivery,  the  purchaser  re- 
ceived a  good  title,  for  at  the  time  of  delivery 
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(3)  Unmarried  Head  0/  Family.  —  An  unmarried  man,  though  the  head  of 
a  family,  may  alone  alienate  or  encumber  his  homestead.1 

(4)  Proceeds  of  Condemnation  of  Homestead  under  Right  of  Eminent  Domain. 

—  In  Minnesota  it  has  been  held  that  a  husband  part  of  whose  homestead  is 
taken  under  the  right  of  eminent  domain  may  dispose  of  the  compensation 
awarded  him  therefor  without  the  consent  of  his  wife.2 

h.  Requirement  of  Joinder  of  Wife  in  Incumbrance  Does  Not 
Prohibit  Alienation  by  Husband  Alone.' — It  has  been  held  that  a 
statute  requiring  the  joinder  of  the  wife  in  a  mortgage  of  the  homestead  by 
the  husband  does  not,  where  he  is  the  owner  in  fee  of  the  homestead  premises, 
restrict  his  right  to  sell  and  convey  them  by  deed  absolute,  without  his  wife's 
joining  in  such  conveyance.3 

*.  Formal  Requisites  of  Alienation  —  (1)  In  General.  —  In  order  to 
divest  the  homestead  estate  there  must  be  a  literal  compliance  with  the  mode 
of  alienation  prescribed  by  the  statute.4 

(2^  Character  of  Instrument  or  Contract.  —  It  has  been  held  that  a  quit- 
claim deed  is  a  "  grant  "  within  a  statutory  requirement  of  a  grant  in  order 
to  effect  a  release  of  the  homestead,5  and  a  written  assignment  of  the  title 
bond  under  which  the  homestead  is  held  is  a  sufficient  conveyance.® 

Separate  Conveyances.  —  It  is  generally  held  that  statutes  requiring  a  joint  instru- 
ment or  a  joint  consent  are  mandatory,  and  that  the  homestead  can  be 
conveyed  only  by  a  joint  deed  by  husband  and  wife,  separate  deeds  being 
insufficient  for  the  purpose  ;  7  and  a  like  effect  was  given  to  a  statute  requiring 
a  "  deed  executed  by  the  husband  and  wife."  s 

The  Verbal  Assent  of  the  wife  is  not  sufficient  to  divest  her  homestead  rights 
under  statutes  requiring  the  joint  consent  of  husband  and  wife,  or  a  joint 
conveyance  by  them;9  but  where  the  statute  contains  no  such  requirement, 
her  oral  consent  is  sufficient,  and  may  be  established  by  any  legal  form  of 
evidence. 10 

(3)  Express  Release  or  Waiver  of  Right.  —  It  has  been  decided,  under  an 
Illinois  statute  providing  that  no  release  or  waiver  of  homestead  shall  be  valid 

the  properly  was  not  the  homestead  of  the  Black  v.  Lusk,  69  111.  70;  Kingman  v.  Hig- 

grantor.    Woodstock  Iron  Co.  v.  Richardson,  gins,  100  111.  319;  McMahill  v.  McMahill,  105 

94  Ala.  629.  111.  596,  44  Am.  Rep.  819;  McDonald  v.  Cran- 

1.  Unmarried  Head  of  Family  May  Alienate  or  dall,  43  111.  231,  92  Am.  Dec.  112;  Browning 
Encumber  Homestead.  —  Greenwood  v.  Maddox,  v.  Harris,  99  111.  456;  Stodalka  v.  Novotny, 
27  Ark.  648;  Benson  v.  Aitken,  17  Cal.  163;  144  III.  125;  Howell  v.  McCrie,  36  Kan.  644, 
Caldwell  v.  Bowman,  King's  Tenn.  Dig.  1232;  59  Am.  Rep.  584;  Fisher  v.  Meisler,  24  Mich. 
McLean  v.  Ellis,  79  Tex.  398.    See  also  Moore  447;  Sho-.vers  v.  Robinson,  43  Mich.  502. 

v.  Poole,  (Tex.  Civ.  App.  1894)  25  S.  VV.  Rep.  5.  Character  of  Instrument.  —  Faivre  v.  Daley, 

802;  Bateman  v.  Pool,  84  Tex.  405;  Davis  v.  93  Cal.  664. 

Converse,  (Tex.  Civ.  App.  1898)  46  S.  VV.  Rep.  6.  Rubclman  v.  Rummel,  72  Iowa  40. 

910;  Lacy  v.  Rollins,  74  Tcr..  566;  Smith  v.  7.  Separate  Conveyances. —  Ponle  v.  Gerrard, 

Von  Mutton,  75  Tex.  626;  Kiolbassa  v.  Raley,  6  Cal.  71,  65  Am.  Dec.  481;  Ott  v.  Sprague,  27 

1  Tex.  Civ.  App.  165.    And  see  infra,  this  sec-  Kan.  620;  Christian  v.  Clark,  10  Lea  (Tenn.) 

tion,  Texas  Rule  Against  Incumbrances.  630;  Cox  v.  Keathley,  99  Tenn.  522.    See  also 

2.  Proceeds  of  Condemnation  of  Homestead  under  Luther  v.  Drake,  21  Iowa  92;  Duncan  v. 
Right  of  Eminent  Domain.  —  Canty  v.  Latterner,  Moore,  67  Miss.  136. 

31  Minn.  239.  8.  Dickinson  v.  McLane,  57  N.  H.  31. 

3.  Requirement  of  Joinder  of  Wife  in  Incum-  9.  Verbal  Assent  of  Wife.  —  Stinson  v.  Rich- 
brance  Does  Not  Prohibit  Alienation  by  Husband  ardson,  44  Iowa  373;  Donner  v.  Redenbaugh, 
Alone.  —  Wright  Whittick,  18  Colo.  54.  See  61  Iowa  269;  Ring  v.  Burt,  17  Mich.  465, 
also  Barton  v.  Drake,  21  Minn.  299,  distinguish-  97  Am.  Dec.  200;  Collins  v.  Boyett,  87  Tenn. 
ing  Folsom  v.  Carli.  5  Minn.  333.  334.    Sec  also  Merced  Bank  v.  Rosenthal,  99 

4.  Statutory  Requirements  to  Be  Complied  With.  Cal.  39;  O'Malley  v.  Ruddy,  79  Wis.  147.24 

—  Lies  v.  I)c  Diablar,  12  Cal.  327;  Eldridgc  v.  Am.  Si.  Rep.  702 

Pierce,  90  III.  474;    Kctlcrlin  v.   Milwaukee  10.  Pilcher  r.  Atchison,  etc.,  R.  Co.,  38  Kan. 

Mechanic's  Mut.  Ins.  Co.,  134  111.  647;  Hume  516,  5  Am.  St.  Rep.  770;  Dudley  v.  Shaw,  44 

v.  Gossett,  43  III.  297;  Board  of  Trustees  v.  Kan.  683;  Matncy  v.  Linn,  59  Kan.  613. 

Beale,  98  III.  248;   Wheeler  v.  Gage,  28  III.  Assent  of  Husband.  —  And  in  such  case  the 

App.  427,  affirmed  129  III.  197;  Boyd  v.  Cud-  verbal  assent  of  the  husband  is  sufficient  if  'he 

derback,  31  III.  113;  Smith  v.  Miller,  31  III.  title  is  in  the  wife.    Matncy  v.  Linn,  59  Kan. 

157;  Ives  v.  Mills,  37  111.  73,  87  Am.  Dec.  238;  613. 
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unless  in  writing  subscribed  by  the  householder  and  his  wife,  that  there  must 
be  .m  express  release  of  the  homestead  right; 1  and  the  same  construction  was 
given  to  a  Massachusetts  statute  requiring  the  wife  to  join  in  a  conveyance  of 
the  homestead.9  In  other  states,  under  statutes  not  in  terms  requiring  an 
express  w  aiver  of  the  homestead  right,  it  has  been  decided  that  such  a  waiver 
is  not  necessary.3  And  to  the  same  effect  are  decisions  that  the  conveyance 
or  incumbrance  need  not  specifically  state  that  the  property  which  it  is  sought 
to  convey  or  encumber  is  a  homestead.4 

(4)  Wife  as  Actual  Party  to  Instrument.  —  It  has  been  held  that  the  wife 
must  join  in  the  granting  part  of  the  instrument  as  an  actual  party  thereto, 
and  that  her  mere  signature  is  insufficient,  under  statutes  requiring  her  to 
"  join  in  the  deed  of  conveyance  "  5  or  to  join  in  the  execution  of  the  instru- 
ment,6 or  requiring  the  release  of  a  homestead  to  be  subscribed  by  the  owner 
and  his  wife,7  or  requiring  the  "  joint  consent  "  of  the  husband  and  wife 
"  evidenced  by  conveyance  duly  executed."  8  But  in  Alabama  a  requirement 
of  the  wife's  "  voluntary  signature  and  assent  "  is  decided  not  to  necessitate 
her  joinder  in  the  conveyance  as  a  grantor,9  and  elsewhere  it  has  been  held 
that  the  wife's  name  is  not  required  to  appear  in  the  body  of  the  instrument 
when  the  statute  merely  in  terms  requires  her  signature  or  subscription 
thereto. ,w 

Release  of  Dower  Insufficient.  —  It  has  been  decided  in  a  number  of  cases,  that  a 


1.  Illinois  Rule.  —  Austin  v.  Underwood,  37 
111.  438,  87  Am.  Dec.  254;  Board  of  Trustees 
v.  Beale,  98  111.  248;  Patterson  v.  Kreig,  29 
111.  514;  Pardee  z\  Lindley,  31  111.  174,  83  Am. 
Dec.  219;  Connor  v.  Nichols,  3I  111.  148;  Ely 
v.  Eastwood,  26  111.  114;  Smiths.  Marc,  26  111. 
150;  Vanzant  v.  Vanzant,  23  111.  540;  Miller  v. 
Marckle,  27  111.  405;  Moore  v.  Titman,  33  111. 
368;  Redfern  v.  Redfern,  38  111.  512;  Cipperly 
v.  Rhodes,  53  111.  346;  Hutchings  v.  Huggins, 
59  III.  29;  Boyd  v.  Cudderback,  31  111.  113; 
Smith  v.  Miller,  31  111.  157;  Kitchell  v.  Burg- 
win,  21  111.  40. 

And  it  is  said  that  if  the  homestead  is  not 
specifically  named  as  conveyed,  no  general 
language  in  the  deed,  though  it  comprehend 
every  claim,  interest,  and  estate,  of  whatever 
description,  at  law  or  in  equity,  in  express 
terms,  will  pass  the  right  or  estop  the  house- 
holder from  asserting  it  as  against  any  one 
claiming  under  the  deed.  Redfern  v.  Redfern, 
38  111.  509. 

A  Contract  to  Convey  the  homestead  property 
is  governed  by  the  same  rule,  and  is  valid  only 
if  there  is  an  express  waiver.  Stodalka  v. 
Novotny,  144  111.  125. 

A  Recital  in  the  Certificate  of  Acknowledgment 
that  the  wife  acknowledged  her  release  of  her 
homestead  rights  will  not.  supply  the  absence 
of  the  express  release  or  waiver  in  the  instru- 
ment itself.  Hutchings  v.  Huggins,  59  111. 
29.  But  see  Young  v.  Harris,  74  111.  App. 
667. 

2.  Massachusetts  Rule  —  Express  Waiver  Re- 
quired. —  Greenough  v.  Turner,  11  Gray 
(Mass.)  334;  Adams  v.  Jenkins,  16  Gray  (Mass.) 
146;  Connor  v.  McMurray,  2  Allen  (Mass.) 
202,  205. 

3.  Express  Waiver  Unnecessary  —  United 
States.  —  In  re  Cross,  2  Dill.  (U.  S.)  320,  under 
the  Nebraska  statute. 

Alabama.  — Lyons  v.  Conner,  57  Ala.  181; 
Preiss  v.  Campbell,  59  Ala.  635;  Cahall  v. 
Citizens  Mut.  Bldg.  Assoc.,  61  Ala.  232;  For- 


syth v.  Preer,  62  Ala.  443;  Rogers  v.  Adams, 
66  Ala.  600;  Scott  v.  Simons,  70  Ala.  352. 
Colorado.  —  Drake  v.  Root,  2  Colo.  685. 
Kentucky.  —  Hays  v.  Froman,  (Ky.  1898)  45 
S.  W.  Rep.  87;  Wing  v.  Hayden,  10  Bush 
(Ky.)  280;  McGrath  v.  Berry,  13  Bush  (Ky.) 
395;  Mullins  v.  Clark,  (Ky.  1891)  15  S.  W. 
Rep.  784;  Owens  v.  Spratt,  1  Ky.  L.  Rep.  265; 
Gaddie  v.  Hodges,  5  Ky.  L.  Rep.  241;  Vaughn 
v.  Owsley,  3  Ky.  L.  Rep  249;  Sutton  v.  Puck- 
ett,  2  Ky.  L.  Rep.  316,  319. 

4.  No  Reference  to  Homestead  Character  Neces- 
sary—  California.  —  Pfeiffer  v.  Riehn,  13  Cal. 
643- 

Iowa.  —  Babcock  v.  Hoey,  11  Iowa  375; 
O'Brien  v.  Young,  15  Iowa  5;  Reynolds  v. 
Morse,  52  Iowa  155;  Van  Sickles  v.  Town,  53 
Iowa  259;  Waterman  v.  Baldwin,  68  Iowa  255. 

South  Carolina.  —  Reid  v.  McGowan,  28  S. 
Car.  74. 

Tennessee.  —  Lover  v.  Bessenger,  9  Baxt. 
(Tenn.)  393. 

Washington.  —  Brown  v.  Elwell,  17  Wash. 
442. 

5.  Wife  Must  Be    Party   to    Instrument.  — 

Greenough  v.  Turner,  11  Gray  (Mass.)  332. 

6.  Pipkin  v.  Williams,  57  Ark.  242,  38  Am. 
St.  Rep.  241;  Bluff  City  Lumber  Co.  v.  Bloom, 
64  Ark.  492. 

7.  McGrath  v.  Berry,  13  Bush  (Ky.)  391; 
Withers  v.  Pugh,  91  Ky.  522. 

But  the  wife  need  not  join  in  the  granting 
clause  where  the  express  waiver  of  her  home- 
stead rights  is  recited  in  the  body  of  the  mort- 
gage. Davis  v.  Jenkins,  93  Ky.  353,  40  Am. 
St.  Rep.  197. 

8.  Hoge  v.  Hollister,  2  Tenn.  Ch.  606. 

9.  Contrary  Decisions.  —  Dooley  v.  Villalonga, 
61  Ala.  129;  Long  v.  Mostyn,  65  Ala.  543; 
Hood  v.  Powell,  73  Ala.  171;  Shelton  v.  Ault- 
man,  etc.,  Co.,  82  Ala.  315. 

10.  Yocum  v.  Lovell,  111  111.  212;  Barrett  v. 
Cox,  112  Mich.  220.  But  see  Fishers.  Meis- 
ter,  24  Mich.  447. 
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joinder  by  the  wife  in  the  conveyance  or  incumbrance  merely  for  the  sake  of 
releasing  her  dower  is  not  sufficient  to  release  her  homestead  rights  in  the 
property.1 

(5)  Description.  —  The  conveyance  of  a  homestead  must,  as  in  the  case  of 
other  property,  sufficiently  describe  the  homestead,3  but,  as  in  other  cases,  a 
description  is  sufficient  if  the  property  can  be  identified  therefrom.3  A  con- 
veyance may,  it  has  been  held,  be  reformed  in  this  respect  without  affecting 
the  waiver  therein  of  the  homestead,4  but  a  defect  in  this  respect  cannot  be 
cured  by  the  subsequent  act  of  the  husband  alone  so  long  as  the  property  is 
occupied  as  a  homestead.5 

(6)  Acknowledgment.  —  A  statutory  requirement  that  the  instrument  shall 
be  acknowledged  by  the  husband  and  the  wife  is  mandatory,  and  if  the 
acknowledgment  by  either  spouse  is  absent  or  substantially  defective  the 
instrument  is  void.6  But  a  statute  requiring  the  wife's  signature  has  been 
held  not  to  necessitate  an  acknowledgment  by  her.7  If  the  statute  provides 
for  a  private  examination  of  the  wife  or  for  other  formalities  in  connection 
with  her  acknowledgment,  and  requires  the  certificate  to  state  a  compliance 
with  the  requirements,  such  provisions  must  be  complied  with.8  And  accord- 
ingly, where  the  statute  required  the  certificate  to  state  that  the  wife  was 
examined  separately  and  apart  from  her  husband,  and  that  she  acknowledged 
that  she  signed  the  conveyance  "  of  her  own  free  will  and  accord,  and  without 
fear,  constraint,  or  persuasion  of  her  husband,"  the  mere  statement  that  her 
act  was  voluntary  was  held  to  be  insufficient.9  But  a  private  examination  is 
not  necessary  unless  expressly  required  by  statute.10  If  the  conveyance  is 
invalid  by  reason  of  the  want  of  a  proper  acknowledgment  at  the  time  of  its 
execution,  a  subsequent  acknowledgment  in  conformity  with  the  statute  will 
render  the  instrument  sufficient  except  as  against  the  rights  of  intervening 
third  persons. 1 1 


1.  Release  of  Dower  Insufficient — Alabama.  — 
Long  v.  Mostyn,  65  Ala.  543;  Thompson  v. 
Sheppard,  85  Ala.  611. 

Arkansas. — Shattuck  v.  Byford,  62  Ark. 
431;  Harrison  Bank  v.  Gibson,  6o  Ark.  269; 
Pipkin  v.  Williams,  57  Ark.  242,  38  Am.  St. 
Rep.  241. 

Iowa.  —  Sharp  v.  Bailey,  14  Iowa  387,  81 
Am.  Dec.  489;  Fuller  v.  Hunt,  48  Iowa  163; 
Wilson  v.  Christopherson,  53  Iowa  481;  Eisen- 
Stadt  v.  Cramer,  55  Iowa  753.  Compare  Rey- 
nolds v.  Morse,  52  Iowa  155. 

Kentucky.  —  Moss  v.  Hall,  1  Ky.  L.  Rep. 
314,  3  Ky.  L.  Rep.  89;  Hayden  v.  Robinson.  83 
Ky.  615,  7  ly.  L.  Rep.  707;  Wing  v.  Hayden, 
10  Bush  (Ky.)  280. 

Massachusetts.  —  Adams  v.  Jenkins,  16  Gray 
(Mass.)  146. 

2.  Description.  —  Hammond  v.  Wells,  45 
Mi:h.  11;  Coker  v.  Roberts,  71  Tex.  597; 
O'Malley  v.  Ruddy,  79  Wis.  147,  24  Am.  St. 
Rep.  702. 

3.  Casler  v.  Bycrs,  129  111.  657,  affirming  28 
111.  App.  128;  Shoemakc  v.  Smith,  80  Iowa 
655.  And  see  Beyschlag  v.  Van  Wagoner,  46 
Mich.  91. 

4.  Reformation.  —  Snell  v.  Snell,  123  III.  403, 
5  Am.  St.  Rep.  526. 

6.  Curo  by  Husband.  —  Coker  v.  Roberts,  71 
Tex.  597. 

6.  Necessity  of  Acknowledgment.  —  Smiih  v. 
Pearce,  85  Ala.  204,  7  Am.  St.  Rep.  44:  Har- 
rison Bank  v.  Gibson,  60  Ark.  269;  Table r 
v.  Sullivan.  97  Ky.  79,  if;  Ky.  I..  Kep.  817; 
American  Sav.,  etc.,  Assoc.  v.  Burgh.irdt,  19 
Mont.  323,  61  Am.  St.  Rep.  507;   Phillips  v. 
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Bishop,  31  Neb.  853;  Interstate  Sav.,  etc.. 
Assoc.  v.  Strine,  (Neb.  1899)  78  N.  W. 
Rep.  377;  Shelton  v.  Hurst,  16  Lea  (Tenn.) 
470. 

7.  Lawyer  v.  Slingerland,  11  Minn.  447. 

8.  Private  Examination.  —  Vanzant  v.  Van- 
zant,  23  111.  536;  Boyd  v.  Cudderback  31  111. 
113;  Fisher  v.  Meister,  24  Mich.  447;  Lambert 
v.  Kinnery,  74  N.  Car.  348;  Cross  v.  Everts, 
28  Tex.  532.  Compare  Norton  v.  Nichols,  35 
Mich.  148. 

So  a  provision  that  the  deed  shall  be  fully 
explained  to  the  wife  by  the  officer  taking  the 
acknowledgment  must  be  complied  with,  and 
the  certificate  must  so  state.  Langton  v. 
Marshall,  59  Tex.  296. 

9.  Scott  v.  Simons.  70  Ala.  352. 

So.  under  a  later  statute  requiring  a  certifi- 
cate to  state  that  the  wife  did  not  act  under 
"  threats  "  from  her  husband,  the  omission  of 
the  word  "  threats  "  from  the  certificate  was 
held  to  be  fatal.  Daniels  v.  Lowcry,  92  Ala. 
519;  Motes  v.  Carter,  73  Ala.  553.  Compare 
Gates  v.  Hester,  81  Ala.  357. 

The  requirement  of  the  Alabama  statute  does 
not  apply  where  I  he  homestead  is  the  property 
of  the  wife,  and  not  of  the  husband.  WcintT 
a  Sterling,  61  Ala.  98;  Dawson  v.  Burrus,  73. 
Ala.  in. 

10.  Private  Examination  Unnecessary. —  Miller 
V.  Marx,  55  Ala.  322;  Forsyth  v.  Freer,  62 
Ala.  443;  Jones  v.  Roper,  86  Ala.  210;  Wynn 
V.  Ficklen,  54  Ga.  529;  Christopher  v.  Wil- 
liams, 59  Ga.  779. 

11.  Time  of  Acknowledgment.  —  Cahall  7'.  Citi- 
zens Mut.  Bldg.  Assoc.,  61  Ala  232;  Hood  V. 
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The  Certificate  must  likewise  conform  to  the  statutory  requirements  as  to 
stating  that  the  grantor  is  known  to  the  officer,1  and  if  it  contains  a  statement 
that  one  of  the  signers  is  known  to  him  to  be  the  wife  of  the  other,  the  fact 
that  in  signing  her  name  she  used  the  wrong  initials  is  immaterial.8  The 
certificate  lias  been  held  to  be  sufficient  though  it  recites  merely  that  the  wife 
relinquishes  dower,  if  the  instrument  itself  clearly  relinquishes  the  homestead 
rights,3  but  under  a  statute  requiring  an  acknowledgment  by  the  wife  as  a 
condition  to  the  alienation  of  a  homestead,  it  was  held  that  the  certificate 
must  show  that  she  released  her  homestead  rights.4 

(7)  Record.  —  A  statutory  provision  that  a  deed  or  mortgage  of  a  home- 
stead shall  be  recorded  or  lodged  for  record  must  be  complied  with.5 

j.  REALITY  of  Consent  —  (i)  In  General.  —  All  transactions  in  which  the 
joinder  or  assent  of  the  wife  is  obtained  in  or  to  any  disposition  of  the  home- 
stead, by  either  lease,  mortgage,  or  absolute  sale,  will  doubtless  be  scrutinized 
by  the  courts  with  jealous  vigilance,  and  the  wife's  rights  will  be  protected 
against  the  influences  of  force,  fraud,  or  mistake.6  But  this  will  not  be 
carried  to  the  extent  of  relieving  her  from  the  consequences  of  her  own  acts 
which  she  clearly  did  understand  or  should  have  understood.7 

(2)  Duress.  —  Where  a  wife  signs  a  conveyance  or  incumbrance  of  the 
homestead  under  the  duress  of  her  husband,  the  instrument  is  not  effectual  as 
against  the  homestead,  for  she  has  not  given  that  consent  which  is  intended 
by  the  constitutional  and  statutory  provisions  requiring  her  joinder  and 
consent.8 

(3)  Fraud.  —  For  similar  reasons  the  joinder  or  consent  of  the  wife  is  not 
binding  upon  her  where  it  was  procured  through  fraud,9  unless  the  grantee  or 


Powell,  73  Ala.  171;  Vancleave  v.  Wilson,  73 
Ala.  387;  Smith  v.  Pearce,  85  Ala.  264. 

In  Richardson  v.  Woodstock  Iron  Co.,  90 
Ala.  266,  it  was  held  that  if  the  wife  failed  to 
acknowledge  the  instrument  during  the  life  of 
her  husband  she  could  not  after  his  death 
acknowledge  it  so  as  to  affect  ihe  rights  of  his 
heirs.  To  the  same  effect  see  Parks  v.  Bar- 
netl,  104  Ala.  438. 

1.  Identification  of  Grantor.  —  Gage  v. 
Wheeler,  129  111.  197,  affirming 28  111.  App.  427. 

2.  Shelton  v.  Aultman,  etc.,  Co.,  82  Ala.  315. 

3.  Statement  as  to  Purpose  of  Instrument.  — 
Razor  v.  Dowan,  (Ky.  1890)  13  S.  W.  Rep.  914. 

4.  Vanzant  v.  Vanzant,  23  111.  536;  Clubb  v. 
Wise,  64  111.  157;  Boyd  v.  Cudderback,  31  111. 
113;  Smith  v.  Miller,  31  111.  157;  Leonard  v. 
Crane,  147  III.  52. 

As  to  the  Conclusiveness  of  the  certificate  of 
acknowledgment  of  the  facts  therein  stated, 
see  the  title  Acknowledgments,  vol.  1,  p. 
483. 

5.  Record.  —  Hensey  v.  Hensey,  92  Ky.  164, 
13  Ky.  L.  Rep.  426. 

6.  Rigid  Scrutiny  of  Transactions  Resulting  in 
Joinder  or  Consent  of  Wife.  —  See  Sampson  v. 
Williamson,  6  Tex.  102,  55  Am.  Dec.  762; 
Bird  v.  Logan,  35  Kan.  228. 

7.  Wife  Held  to  Consequences  of  Her  Acts.  — 
See  Peake  v.  Thomas,  39  Mich.  584. 

There  Is  No  Necessity  for  an  Interpreter  to  ex- 
plain to  the  wife  the  contents  of  a  note  and 
mortgage  on  the  homestead  when  it  appears 
to  the  satisfaction  of  the  court  and  the  jury 
that  at  the  time  of  the  execution  and  acknowl- 
edgment thereof  the  wife  understood  the  Eng- 
lish language.     Pfeiffer  v.  Riehn,  13  Cal.  644. 

8.  Effect  of  Duress  —  United  Slates.  —  Hill  v. 
Hite,  79  Fed.  Rep.  826. 


Illinois.  —  Leonard  v.  Crane,  147  111.  52. 
Iowa.  —  Nevada  First  Nat.  Bank  v.  Bryan, 
62  Iowa  42. 

Kansas.  —  Helm  v.  Helm,  11  Kan.  19;  An- 
derson v.  Anderson,  9  Kan.  112. 

Texas.  —  Kocourek  v.  Marak,  54  Tex.  201, 
38  Am.  Rep.  623. 

See  generally  the  title  Duress,  vol.  10,  p. 
320. 

Threat  of  Abandonment  by  Husband  Constitutes 
Duress.  —  A  conveyance  by  husband  and  wife 
of  the  homestead  is  invalid  where  the  wife 
signed  and  acknowledged  the  deed  by  reason 
of  a  threat  on  the  pari  of  the  husband  to  aban- 
don her  if  she  refused  to  do  so  and  of  her 
reasonable  apprehension  that  he  would  carry 
out  such  threat,  and  the  wife  never  gave  her 
voluntary  and  free  consent  to  the  deed. 
Kocourek  v.  Marak,  54  Tex.  201,  38  Am.  Rep. 
623. 

Command  to  Sign  Mortgage  Not  Duress.  —  An 

angry  command  by  the  husband  to  the  wife  to 
"  dry  up  that  crying,  and  go  write  your 
name,"  unaccompanied  by  threats  of  personal 
violence  or  any  attempt  to  exercise  violence,  is 
not  duress  which  will  avoid  a  mortgage  on  the 
homestead  of  the  wife.  Gabbey  v.  Forgeus, 
38  Kan.  62. 

Purchaser  Ignorant  of  Duress.  —  A  deed  con- 
veying the  homestead  signed  by  the  wife  un- 
der duress  is  void  though  the  purchaser  be 
ignorant  of  'he  duress.  Anderson  v.  Ander- 
son, 9  Kan.  112. 

9.  Joinder  or  Consent  Procured  through  Fraud. 
—  Warden  v.  Reser,  38  Kan.  86;  Spiegel  v. 
Spiegel,  64  Mich.  345,  8  Am.  St.  Rep.  826; 
Griswold  v.  Hazels,  52  Neb.  64;  Stallings  v. 
Hullum,  79  Tex.  421.  See  also  Westbrooks  v. 
Jeffers,  33  Tex.  86. 
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mortgagee  was  innocent  of  any  participation  in  or  knowledge  of  the  fraud.1 

k.  Effect  of  Alienation  or  Incumbrance  Without  Joinder  or 
CONSENT  of  Wife  —  (i)  Validity  Subject  to  Homestead  Privilege.  —  The 
question  whether  the  failure  to  comply  with  the  statutory  requirements  of  the 
joinder  or  consent  of  the  wife  renders  the  conveyance  absolutely  void  as  to 
the  land  subject  to  the  homestead  exemption  has  given  rise  to  conflicting 
decisions,  the  conflict  arising  to  some  extent,  of  course,  from  the  varying 
provisions  of  the  statutes.  In  some  states  it  has  been  decided  that  a  convey- 
ance by  the  husband  alone  is  void  only  as  regards  the  homestead  exemption, 
and  that  upon  the  termination  of  such  exemption  by  abandonment  or  death, 
or  in  any  other  manner,  the  conveyance  is  entitled  to  full  force  and  effect; 
or,  as  it  may  be  otherwise  expressed,  the  husband  may  alone  convey  the 
property  subject  to  the  homestead  privilege  of  the  wife  or  other  members  of 
his  family  entitled  thereto. *  In  other  states  the  statutes  have  been  construed 
as  rendering  the  conveyance  totally  void  so  far  as  the  property  in  which  the 
homestead  exemption  exists  is  concerned,  it  not  being  rendered  in  any  way 
effective  by  the  subsequent  termination  of  the  homestead  privilege,  however 
this  may  occur.3 


The  Husband's  Title  After  the  Expiration  of  the 
Wife's  Homestead  Bights  May  Pass  by  a  deed  to 
which  he  fraudulently  procured  his  wife's  sig- 
nature. Stallings  v.  Hullum,  79  Tex.  421. 
See  generally  infra,  this  section,  Effect  of 
Alienation  or  Incumbrance  Without  Joinder  or 
Consent  of  Wife. 

Consent  and  Joinder  of  Husband  Procured  by 
Fraud. —  Farr  v.  Dunsmoor,  36  Minn.  437. 

1.  Where  Grantee  or  Mortgagee  Is  Innocent  and 
Ignorant  of  Fraud  —  Arkansas.  —  Hill  v.  Yar- 
borough,  62  Ark.  320. 

Iowa.  —  Miller  v.  Wolbert,  71  Iowa  539; 
Edgell  v.  Hagens,  53  Iowa  223;  Van  Sickles 
v.  Town,  53  Iowa  259;  .(Etna  L.  Ins.  Co.  v. 
Franks,  53  Iowa  618;  Rubelman  v.  Rummel, 
72  Iowa  40. 

Texas.  —  Webb  v.  Burney,  70  Tex.  322. 

When  Grantee  Is  Liable  for  Fraudulent  Acts  of 
Husband. —  Where 'a  husband  agreed  with  a 
creditor  to  procure  the  wife's  signature  to  a 
deed  of  trust  to  secure  a  pre-existing  debt  of 
the  husband,  and  it  was  shown  that  the  hus- 
band concealed  or  did  not  reveal  to  the  wife 
the  character  of  the  deed  she  was  signing,  and 
that  she  was  procured  to  sign  it  without  know- 
ing its  contents,  it  was  held  that,  the  husband 
being  the  agent  of  the  grantee  in  the  deed  of 
trust  so  far  as  procuring  the  signature  and 
assent  of  the  wife  was  concerned,  the  creditor 
must  be  held  to  be  bound  by  the  act  and  con- 
duct of  the  husband,  which  constituted  a  fraud 
on  the  wife  and  rendered  the  deed  invalid. 
Edwards  v.  Boyd,  9  Lea  (Tenn.)  204. 

2.  Conveyance  Valid  Subject  to  Homestead  In- 
terest—  Georgia.  —  Towns  v.  Mathews,  gi  Ga. 
546. 

Louisiana.  —  Chaffe  v.  McGehee,  38  La. 
Ann.  278. 

Massachusetts.  —  Silloway  v.  Brown,  12 
Allen  (Mass.)  32;  McMurray  v.  Connor,  2 
Allen  (Mas3.)  205;  Smith  v.  Provin,  4  Allen 
(Mass.)  516;  White  v.  Rice,  5  Allen  (Ma«.) 
76;  Dijyle  v.  Coburn,  6  Allen  (Mass.)  71; 
Castle  v.  Palmer,  6  Allen  (Mass.)  401. 

Missouri.  —  Anthony  v.  Rice,  IIO  Mo.  223; 
Bu  nn  v.  Lindsay,  95  Mo.  250;  Crisp  Crisp, 
86  Mo.  630;  Poland  v.  Vesper,  07  Mo.  727; 
Blandy  v.  Ashcr,  72  Mo.  27. 


New  Hampshire. — Atkinson  v.  Atkinson, 
37  N.  H.  434;  Gunnison  v.  Twitchel,  38  N.  H. 
62;  Nims  v.  Bigelow,  45  N.  H.  343;  Hoitt  v. 
Webb,  36  N.  H.  166;  Horn  v.  Tufts,  39  N.  H. 
478;  Wood  v.  Lord,  51  N.  H.  448. 

Tennessee.  —  Moore  v.  Hervey,  I  Tenn.  Leg. 
Rep.  22;  First  Nat.  Bank  v.  Meachem,  (Tenn. 
Ch.  1896)  36  S.  W.  Rep.  724;  Rhea  v.  Rhea, 
15  Lea  (Tenn.)  527. 

Vermont. — Jewett  v.  Brock,  32  Vt.  65; 
Howe  v.  Adams,  28  Vl.  544;  Davis  v.  An- 
drews, 30  Vt.  678;  Whiteman  v.  Field,  53  Vt. 
554,  disapproving  Abell  v.  Lothrop,  47  Vt.  375. 

3.  Conveyance  Invalid  though  Homestead  Privi- 
lege Terminated  —  Alabama.  —  Lehman  v. 
Bryan,  67  Ala.  558;  Scaife  v.  Argall,  74 
Ala.  473;  Vancleave  v.  Wilson,  73  Ala.  387; 
Seaman  v.  Nolen,  68  Ala.  463;  Hood  v.  Pow- 
ell, 73  Ala.  171:  Alford  v.  Lehman,  76  Ala. 
526;  Crim  v.  Nelms,  78  Ala.  604. 

Arkansas.  —  Pipkins  v.  Williams,  57  Ark. 
242,  38  Am.  Dec.  241. 

California. — Gagliardo  v.  Dumont,  54  Cal. 
496;  Powell  v.  Patison,  100  Cal.  236;  Gleason 
v.  Spray,  81  Cal.  217,  15  Am.  St.  Rep.  47; 
Barber  v.  Babel,  36  Cal.  16.  In  some  of  the 
earlier  cases  a  different  view  was  taken. 
Brooks  v.  Hyde,  37  Cal.  366;  McQuade  v. 
Whaley,  31  Cal.  526;  Gee  v.  Moore,  14  Cal. 
472;  Bowman  v.  Norton,  16  Cal.  213;  Ilim- 
melmann  v.  Schmidt,  23  Cal.  117.  See  also 
Graves  v.  Baker,  68  Cal.  133. 

Dakota.  —  Myrick  v.  Bill,  5  Dak.  167. 
Illinois.  —  Eldridge  v.  Pierce,  90  III.  474; 
Browning  v.  Harris,  99  111.  456;  McMahill  v. 
McMahill,  105  III.  596,  44  Am.  Rep.  819;  Kit- 
tcrlin  v.  Milwaukee  Mechanic's  Mut.  Ins.  Co., 
134  111.  647;  Maxwell  v.  Maxwell,  145  III.  156; 
Gray  v.  Scholicld,  175  111.  36.  These  decisions 
were  rendered  under  the  Act  of  1S73,  which 
made  the  homestead  an  actual  estate  in  the 
land,  while  previously  it  was  a  mere  excep- 
tion. Under  the  previous  statute  the  grantee 
in  the  conveyance  took  the  property  clear  of 
any  homestead  claim  on  the  termination  of  the 
exemption  right.  Brown  v.  Coon,  36  111.  243, 
85  Am.  Dec.  402;  Coe  v.  Smith,  47  III.  225; 
liartwell  :•.  McDonald,  69  III.  293;  McDonald 
V.  Crandall,  43  III.  231,  92  Am.  Dec.  112; 
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(2)  Validity  as  to  Excess  over  Homestead  Exemption.  — The  various  pro- 
visions  of  the  statutes  to  the  effect  that  a  conveyance  or  alienation  of  the 
homestead  without  the  joinder  or  consent  of  the  husband  shall  be  void  or 
ineffectual  have  been  held  not  to  render  it  ineffective  so  far  as  concerns  prop- 
erty cowivd  thereby  which  is  not  included  within  the  homestead,  the  convey- 
ance being  regarded  as  valid  so  far  as  concerns  any  excess,  either  in  quantity 
or  value,  over  the  statutory  exemption.  This  is  either  expressly  or  impliedly 
stated  in  a  number  *of  cases.1  In  other  cases  it  is  broadly  stated  that  the 
conveyance  is  absolutely  void,  without  any  reference  to  the  question  whether 
it  would  be  valid  as  to  any  excess  over  the  statutory  exemption  ;  but  these 
are  generally  cases  in  which  there  was  no  such  excess,  and  consequently  a 


Hewitt  v.  Templeton,  48  111.  367;  Finley  v. 
McConnell,  60  111.  259;  Hall  v.  Fullerton,  69 
111.  44S;  Cobb  v.  Smith,  88  111.  199. 

Iowa.  — Alley  v.  Bay,  9  Iowa  509;  Williams 
v.  Swetland,  10  Iowa  51;  Larson  v.  Reynolds, 

13  Iowa  579,  8t  Am.  Dec.  444;  Burnap  v. 
Cook,  16  Iowa  149,  85  Am.  Dec.  507;  Good- 
rich v.  Brown,  (Iowa  1882)  13  N.  W.  Rep.  309; 
Higley  v.  Millard,  45  Iowa  586;  Bruner  v. 
Bateman,  66  Iowa  4S8;  Lunt  v.  Neeley,  67 
Iowa  97;  Cowgell  v.  Warrington,  66  Iowa  666; 
Bclden  v.  Younger,  76  Iowa  567;  Bolton  v. 
Oberne,  79  Iowa  27S. 

Kansas.  —  Morris  v.  Ward,  5  Kan.  239;  Doll- 
man  v.  Harris,  5  Kan.  597;  Ayres  v.  Probasco, 

14  Kan.  175;  Moore  v.  Reaves,  15  Kan.  150; 
Chambers  v.  Cox,  23  Kan.  393;  Ott  v.  Sprague, 
27  Kan.  620;  Thimes  v.  Stumpff,  33  Kan.  53; 
Schermerhorn  v.  Mahaffie,  34  Kan.  108;  Jenk- 
ins v.  Simmons,  37  Kan.  496. 

In  Miners  Sav.  Bank  v.  Sandy,  71  Fed.  Rep. 
840,  it  was  decided  that  after  the  death  of  the 
wife  a  mortgage  of  the  homestead  in  which 
she  joined  could  be  enforced  as  against  the 
husband  though  the  wife  was  insane  when 
she  joined  in  its  execution.  This  decision 
seems,  to  some  extent  at  least,  contrary  to  the 
above-cited  state  decisions,  though  the  fact 
that  the  husband  was  the  moving  cause  of  the 
wife's  joinder,  notwithstanding  he  knew  of  her 
condition,  and  that  he  received  the  proceeds, 
seems  to  have  been  considered  in  deciding 
against  his  claim  of  the  invalidity  of  the  mort- 
gage. 

Kentucky.  —  Wing  v.  Hayden,  10  Bush  (Ky.) 
276. 

Alichigan. —  Amphlett  v.  Hibbard,  29  Mich. 
298;  Phillips  v.  Stauch,  20  Mich.  369;  Water- 
town  F.  Ins.  Co.  v.  Grover,  etc.,  Sewing  Mach. 
Co.,  41  Mich.  131,  32  Am.  Rep.  146;  Sherrid  v. 
Southwick,  43  Mich.  515;  Shoemaker  v.  Col- 
lins, 49  Mich.  595;  Rogers  v.  Day,  115  Mich. 
664. 

Minnesota.  —  Barton  v.  Drake,  21  Minn.  299; 
Alt  v.  Banholzer,  39  Minn.  511,  12  Am.  St. 
Rep.  681;  Conway  v.  Elgin,  38  Minn.  469;  Law 
v.  Butler,  44  Minn.  482. 

Mississippi.  —  Cummings  v.  Busby,  62  Miss. 
195;  McKenzie  v.  Shows,  70  Miss.  388. 

Montana.  —  American  Sav.,  etc.,  Assoc.  v. 
Burghardt,  19  Mont.  323. 

Nebraska.  —  Bonorden  v.  Kriz,  13  Neb.  121; 
McCreery  v.  Schaffer,  26  Neb.  173. 

Texas. — Stallings  v.  Hullum,  89  Tex.  431. 
reversing  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
1033;  Caywood  v.  Henderson,  (Tex.  Civ.  App. 
1898)44  S.  W.  Rep.  927;  Rogers  v.  Renshaw, 
37  Tex.  625;  Campbell  v.  Elliott,  52  Tex.  151. 


Compare  Lee  v.  Kingsbury,  13  Tex.  68,  62  Am. 
Dec.  546;  Jordan  v.  Godman,  19  Tex.  273; 
Stewart  v.  Mackey,  16  Tex.  57,  67  Am.  Dec. 
609;  Marler  v.  Handy,  88  Tex.  421. 

Wisconsin.  —  Hait  v.  Houle,  19  Wis.  472; 
Kent  v.  Lasley,  48  Wis.  257. 

1,  Alienation  Valid  as  to  Excess  over  Statutory 
Exemption  —  Alabama.  —  McGuire  v.  Van  Pelt, 
55  Ala.  344;  Watts  v.  Burnett,  56  Ala.  340; 
Garner  v.  Bond,  61  Ala.  84;  Jenkins  v.  Har- 
rison, 66  Ala.  345;  Snedecor  v.  Freeman,  71 
Ala.  140;  De  Graffenried  v.  Clark,  75  Ala.  425; 
Strauss  v.  Harrison,  79  Ala.  324;  Moses  v. 
McClain,  82  Ala.  370;  Thompson  v.  Sheppard. 
85  Ala.  611. 

California.  —  Sargent  v.  Wilson,  5  Cal.  504; 
Revalk,  v.  Kraemer,  8  Cal.  66,  68  Am.  Dec. 
304;  Moss  v.  Warner,  10  Cal.  296;  Kennedy  v. 
Gloster,  98  Cal.  143. 

Illinois.  —  Young  v.  Graff,  28  111.  20;  Brown 
v.  Coon,  36  111.  243,  85  Am.  Dec.  402;  McDon- 
ald v.  Crandall,  43  111.  231,  92  Am.  Dec.  112; 
Eldridge  v.  Pierce,  90  III.  474;  Browning  v. 
Harris,  99  111.  456;  Hartman  v.  Schultz,  101 
111.  437;  Gage  v.  Wheeler,  129  111.  197;  Kitter- 
lin  v.  Milwaukee  Mechanic's  Mut.  Ins.  Co., 
134  111.  647;  Barrows  v.  Barrows,  138  111.  649; 
Anderson  v.  Smith,  159  111.  93;  Despain  v. 
Wagner,  163  111.  598;  Wilson  v.  Illinois  Trust, 
etc.,  Bank,  166  ill.  9;  Donahoe  v.  Chicago 
Cricket  Club,  177  III.  351. 

Kentucky.  —  Tong  v.  Eifort,  80  Ky.  152; 
Thorn  v.  Darlington,  6  Bush  (Ky.)  448;  Lear 
v.  Totten,  14  Bush  (Ky.)  101;  Atkinson  v. 
Gowdy,  (Ky.  1888)  8  S.  W.  Rep.  698. 

Massachusetts.  —  McMurray  v.  Connor,  2 
Allen  (Mass.)  205;  Wildes  v.  Vanvoorhis,  15 
Gray  (Mass.)  139;  Johnson  v.  Fay,  16  Gray 
(Mass.)  144. 

Michigan.  —  Dye  v.  Mann,  10  Mich.  291; 
Wallace  v.  Harris,  32  Mich.  380;  Shoemaker 
v.  Collins,  49  Mich.  595;  Hammond  v.  Rath- 
bone,  113  Mich.  499. 

Mississippi.  —  State  Nat.  Bank  v.  Lyons,  52 
Miss.  181;  Howell  v.  Bush,  54  Miss.  437.  See 
also  Collins  z:  Collins,  51  Miss.  311. 

Nebraska.  —  Swift  v.  Dewey,  20  Neb.  107. 
Nevada.  —  Clark  *.  Shannon,  1  Nev.  568. 
New  Hampshire.  —  Atkinson  v.  Atkinson,  37 
N.  H.  434;  Gunnison  v.  Twitchel,  38  N.  H.  62.  . 

New  York.  —  Peck  v.  Ormsby,  55  Hun  (N. 
Y.)  265. 

Tennessee.  —  Hildebrand  v.  Taylor,  6  Lea 
(Tenn.)&59;  Parr  v.  Fumbanks,  nLea(Tenn.) 
391;  First  Nat.  Bank  v.  Meachem,  (Tenn.  Ch. 
1896)  36  S.  W.  Rep.  724. 

Texas.  —  Henkel  v.  Bohnke,  7  Tex.  Civ. 
App.  16;  Whetstone  v.  Coffey,  48  Tex.  269. 
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consideration  of  the  question  of  the  effect  of  the  conveyance  upon  the  excess 
was  not  called  for.1  Apparently  the  only  case  in  which  a  different  view  from 
that  above  stated  has  been  taken  was  decided  in  MassacJinsetts,  the  convey- 
ance being  there  held  to  be  void  as  to  all  the  land  covered  thereby,  though 
greatly  exceeding  the  value  of  the  exemption.3  Since  then  the  prevailing 
rule  has  been  adopted  in  that  state  by  statute.3 

Proceedings  to  Set  Off  Excess.  —  It  has  been  held  that  where  the  premises  exceed 
in  value  the  amount  fixed  by  the  statute,  the  grantee  may  have  partition  by 
setting  off  to  the  debtor  so  much  of  the  premises  as  is  within  the  statutory 
amount,  and  that  if  this  cannot  be  done  he  may  have  a  sale  of  the  property 
■and  pay  to  the  debtor  the  amount  of  the  exemption  from  the  proceeds  of  the 
sale;  *  or  the  grantee  may  pay  such  amount  without  any  sale.5  It  has  been 
decided  to  be  proper  for  one  claiming  under  a  mortgage  by  the  husband,  to 
bring  suit  in  equity  to  secure  the  admeasurement  of  the  homestead  and  to 
subject  the  excess  to  his  claim,6  and  in  a  foreclosure  suit  it  was  held  proper 
to  refer  the  matter  to  a  commissioner  to  set  off  the  homestead.7  It  is  for  the 
party  desiring  to  subject  the  plaintiff's  excess  to  his  claim  to  take  the  initiative 
to  obtain  an  inquiry  as  to  the  value  of  the  land.8  It  is  stated  that  if  it  is 
impossible  to  locate  the  homestead  the  grantee's  title  to  the  entire  property 
will  fail.9  A,nd  in  Iozva  it  was  held  that  where  a  statute  allowed  only  a  certain 
area  of  land  to  be  exempt  there  could  be  no  foreclosure  on  any  of  the  property 
covered  by  the  mortgage,  before  the  homestead  was  marked  off  as  provided  by 
the  statute.10  In  Alabama  it  was  held  that  unless  the  amount  of  the  home- 
stead could  be  actually  separated  from  the  residue  of  the  land,  there  was  no 
method  by  which  its  value  could  be  carved  out  of  the  property,11  but  subse- 
quently by  statute  it  was  provided  that  in  such  a  case  the  equivalent  in  value 
of  the  homestead  should  be  secured  to  the  owner  upon  his  filing  a  bill  to  have 
the  land  sold;  ia  and  there  is  a  similar  statute  in  Mississippi.1*  The  wife  may, 

Michigan.  —  Phillips  r/.  Stauch,  20  Mich.  369. 
Minnesota. — Conway   v.    Elgin,   38  Minn. 
469. 

Nebraska.  —  Bonorden  v.  Kruz,  13  Neb.  121; 
McCreery  v.  Schaffer,  26  Neb.  173.  See  Hicks, 
etc.,  Tea  Co.  v.  Mack,  19  Neb.  339. 

Vermont.  —  Abell  v.  Lothrop,  47  Vt.  375. 
Wisconsin.  —  Hait  v.  Houle,  19  Wis.  472; 
Kent  v.  Lasley,  48  Wis.  257. 

2.  Massachusetts  Decisions.  —  Richards  v. 
Chace,  2  Gray  (Mass.)  383. 

3.  Smith  v.  Provin,  4  Allen  (Mass.)  516; 
Johnson  v.  Fay,  16  Gray  (Mass.)  144;  Wildes 
v.  Vanvoorhis,  15  Gray  (Mass.)  139.  See  Pub. 
Stat.  Mass.,  c.  123,  §  7. 

4.  Proceedings  to  Set  Off  Excess.  —  McDonald 
v.  Crandall,  43  111.  231,  92  Am.  Dec.  112;  Mix 
v.  King,  55  111.  434;  F.ldridge  v.  Pierce,  90  111. 
474;  llotchkiss  v.  Mrooks,  93  111.  386. 

5.  llotchkiss  v.  Hrooks,  93  111.  386;  Wilson 
-'.  Illinois  Trust,  etc.,  Bank,  166  111  9. 

6.  State  Nat.  Bank  v.  Lyons,  52  Miss. 
184. 

7.  Dye  v.  Mann,  10  Mich.  291. 

8.  Black  v.  Lusk,  69  111.  70.  Compare  Am- 
phlrtt  v.  Hibbard.  29  Mich.  298. 

9.  Sammon  v.  Wood,  107  Mich.  506. 

10.  Goodrich  v.  Brown,  63  Iowa  247. 

11.  Alabama  Cases.  —  Miller  v.  Marx,  55  Ala. 
323;  McGuire  v.  Van  Pelt,  55  Ala.  344;  Walts 
v.  Burnett,  56  Ala.  340;  Farley  v.  Whitehead, 
63  Ala.  295. 

12.  Moses  :•.  McClain,  82  Ala.  370;  Thompson 
v.  Shcppard.  85  Ala.  611. 

13.  Mississippi  Statute.— State  Nat.  Bank  v. 
Lyons,  52  Miss.  18 1 . 
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Wisconsin.  —  Hait  v.  Houle,  19  Wis.  472; 
Kent  v.  Lasley,  48  Wis.  257. 

So  it  was  decided  that  where  a  lease  covered 
bolh  a  homestead  and  personal  property,  it 
was,  though  not  signed  by  the  wife,  valid  as 
to  the  personal  property,  and  that  the  husband 
was  liable  on  covenants  for  quiet  enjoymcnl 
contained  therein.  Welch  v.  Miller,  70  Vt. 
108. 

1.  Cases  Stating  that  Conveyance  Is  Absolutely 

Void  —  Alabama.  —  Balkum  1.  Wood,  58  Ala. 
642;  Garner  v.  Bond,  61  Ala.  84;  Cahall  v. 
Citizens  Mut.  Bldg.  Assoc.,  61  Ala.  232;  Van- 
cleave  v.  Wilson,  73  Ala.  387;  Halso  v.  Sea- 
wright,  65  Ala.  431;  Seaman  v.  Nolen,  68  Ala. 
463;  Slaughter  v.  McBride,  69  Ala.  510;  Scott 
v.  Simons,  70  Ala.  352;  Hood  v.  Powell,  73 
Ala.  171;  Alford  v.  Lehman,  76  Ala.  526; 
Crim  v.  Nelms.  78  Ala.  604. 

Arkansas.  —  Pipkin  v.  Williams.  57  Ark.  242, 
38  Am.  St.  Rep.  241. 

Dakota.  —  Myrick  7/.  Bill,  5  Dak.  167. 

Iowa.  —  Alley  v.  Bay,  9  Iowa  509;  Williams 
y.  Swetland,  10  Iowa  51;  Larson  v.  Reynolds, 
13  Iowa  579,  81  Am.  Dec.  444:  Burnap  v. 
Cook.  16  Iowa  149,  85  Am.  Dec.  507;  Higley  v. 
Millard,  45  Iowa  586;  Cowgcll  v.  Warrington, 
66  Iowa  666;  Bolton  v.  Obernc,  79  Iowa  278; 
Goodrich  v.  Brown,  (Iowa  1882)  13  N.  W.  Rep. 
309 . 

Kansas.  —  Morris  v.  Ward,  5  Kan.  239; 
Doliman  v.  Harris,  5  Kan.  597;  Ayrcs  v.  Pro- 
basco,  14  Kan.  175;  Moore  v.  Reaves,  15  Kan. 
150;  Chambers  v.  Cox,  23  Kan.  393;  Ott  v. 
Sprague,  27  Kan.  620;  Thimes  v.  Slumpff,  33 
Kan.  53;  Schcrmcrhorn  r*.  Mahaflic,  3  \  Kan.  108. 
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it  has  been  held,  bring  a  suit  in  equity  to  have  her  homestead  set  off  as  against 
the  grantee.1  Ejectment  will  not  lie  at  the  suit  of  the  claimant  under  the 
husband's  deed  until  the  homestead  has  in  some  manner  been  set  apart.3 

(3)  Transfer  of  Possession.  —  In  Illinois  the  statute  expresly  provides 
that  the  joint  deed  of  husband  and  wife  containing  a  clause  of  release  shall 
not  be  necessary  if  possession  is  given  pursuant  to  the  conveyance.3  Previous - 
to  the  enactment  of  such  statute,  such  a  transfer  of  possession  was  there 
regarded  as  rendering  the  conveyance  effective  as  being  an  abandonment  in 
favor  of  the  grantee,4  and  it  would  seem  that  such  must  be  the  case  in  any 
state  in  which  the  rule  prevails  that  a  conveyance  not  joined  in  by  the  wife  is 
valid  as  to  the  reversion  after  the  expiration  of  the  exemption  right.5 

(4)  Contracts  to  Convey.  —  It  has  been  decided  that  where  the  husband 
executes  a  contract  to  convey  the  homestead  property  without  the  joinder  or 
consent  of  the  wife,  the  husband  may,  after  the  termination  of  the  homestead 
by  abandonment,  death  of  the  wife,  or  otherwise,  be  compelled  specifically  to 
perform  such  contract.0  In  lozua,  it  seems,  a  verbal  contract  for  the  transfer 
of  the  homestead,  assented  to  by  both  husband  and  wife,  and  followed  by  a 
change  of  possession  and  a  performance  of  the  agreement,  operates  to  transfer 
the  equitable  title.7 

(5)  Divorce  or  Separation.  —  It  has  been  held  that  a  conveyance  which 
was  originally  invalid  because  executed  by  the  husband  alone  does  not  become 
valid  upon  his  divorce  from  his  wife.8  But  a  contrary  view  has  been  taken, 
on  the  ground  that  the  statutory  provision  for  a  homestead  was  regarded  as 
intended  for  the  benefit  of  the  family,  and  after  a  decree  of  divorce  giving 
the  custody  of  the  children  to  the  wife  they  cease  to  be  a  part  of  the  hus- 
band's family.9  The  mere  separation  of  the  husband  and  wife,  caused  by  the 
husband's  misconduct,  has  been  held  not  to  deprive  the  wife  of  the  homestead 
right  as  against  a  previous  mortgagee  of  the  property.10 

(6)  Estoppel.  —  It  has  been  decided  that  where  the  rule  prevails  that  a  con- 
veyance by  the  husband  alone  is  void,  there  is  no  room  for  the  contention  that 
he  is,  by  such  deed,  estopped  to  question  the  rights  of  the  grantee  therein,11 
and  so  there  is  no  estoppel  to  claim  the  homestead  right  where  the  conveyance 
does  not  contain  a  waiver  of  the  right  as  required  by  statute.12  But  it  has 
been  decided  in  Texas  that  a  deed  by  the  husband  alone  will  pass  the  title  to 
the  grantee  by  estoppel  upon  the  acquisition  by  the  grantor  of  a  new  home- 


1.  Ring  v.  Burt,  17  Mich.  465,  97  Am.  Dec.  200. 

2.  Ejectment  —  California.  —  Cook  v.  Mc- 
Christian,  4  Cal.  23. 

Illinois.  —  Patterson  v.  Kreig,  29  111.  514; 
Smiih  v.  Miller,  31  111.  159;  Pardee  v.  Lindley, 
31  111.  174.  83  Am.  Dec.  219;  Brown  v.  Coon, 
36  111.  243,  85  Am.  Dec.  402. 

3.  Transfer  of  Possession. —  Moore  v.  Flynn, 
135  111.  74;  Maxwell  v.  Maxwell,  145  III.  156; 
McMahill  v.  McMahill,  105  111.  596,  44  Am. 
Rep.  819;  Eldridge  v.  Pierce,  90  111.  474; 
Browning  v.  Harris,  99  111.  456. 

4.  Brown  v.  Coon,  36  111.  243,  85  Am.  Dec. 
402.  See  also  Vasey  v.  Township  One,  etc.,  59 
111.  188. 

5.  See  supra,  this  subsection,  Validity  Sub- 
ject to  Homestead  Privilege. 

6.  Contracts  to  Convey. —  Brewer  v.  Wall,  23 
Tex.  589,  76  Am.  Dec.  76;  Allison  v.  Shilling, 

27  Tex.  450,  86  Am.  Dec.  622;  Cross  v.  Everts, 

28  Tex.  534;  Goff  v.  Jones,  70  Tex.  572; 
Walker  v.  Kelly,  91  Mich.  212,  distinguishing 
Phillips  v.  Stauch,  20  Mich.  369,  where  the 
premises  continued  to  be  a  homestead.  See 
also  supra,  this  section,  Prohibition  of  Aliena- 
tion or  Incumbrance  by  Husband  Without foinder 


or  Consent  of  Wife —  Contracts  to  Convey. 

I.  Drake  v.  Painter,  77  Iowa  731;  Winkle- 
man  v.  Winkleman,  79  Iowa  319. 

8.  Effect  of  Divorce. —  Rogers  v.  Day,  115 
Mich.  664;  Alt  v.  Banholzer,  39  Minn.  511,  12 
Am.  St.  Rep.  681.  And  the  fact  that  the  decree 
of  divorce  assigns  the  homestead  property  to 
the  husband  is  immaterial.  Powell  v.  Patison, 
100  Cal.  236. 

9.  Heaton  v.  Sawyer,  60  Vt.  495.  See  also 
supra,  this  title,  Persons  Entitled  to  Benefit  of 
Homestead  Exemption  —  Effect  of  Divorce. 

10.  Effect  of  Separation.  —  Atkinson  v.  Atkin- 
son, 40  N.  H.  249;  Wood  v.  Lord,  51  N.  H. 
448.  See  also  supra,  this  title,  Persons  Entitled 
to  Benefit  of  Homestead  Exemption  —  Rights  of 
Married  Women  —  Husband's  Property  —  Wife 
Who  Has  Left  Her  Husband. 

II.  Estoppel.  —  Crim  v.  Nelms,  78  Ala.  604; 
Powell  v.  Patison,  100  Cal.  236;  Doyle  v. 
Coburn,  6  Allen  (Mass.)  71;  Connor  v.  Mc- 
Murray,  2  Allen  (Mass.)  202;  Hoge  v.  Hollis- 
ter,  2*Tenn.  Ch.  606;  First  Nat.  Bank  v. 
Meachem,  (Tenn.  Ch.  1896)36  S.  W.  Rep.  724; 
Abell  v.  Lothrop,  47  Vt.  375. 

12.  Hartwell  v.  McDonald,  69  111.  293. 
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stead,  provided  such  change  of  homestead  was  not  with  intent  to  defraud  the 
wife.1  It  seems  that  the  wife,  though  she  brings  about  the  sale,  and  herself 
receives  the  purchase  money,  is  not  by  such  or  similar  acts  in  pais  estopped 
from  attacking  the  conveyance.2 

(7)  Ratification  or  Acquiescence.  — Where  the  law  requires  the  joint  consent 
of  the  husband  and  wife  to  an  alienation  of  the  homestead,  or  a  joint  convey- 
ance, it  seems  that  a  conveyance  by  the  husband  alone  cannot  subsequently 
be  ratified  by  the  wife.3  If,  however,  the  defect  is  in  the  acknowledgment 
by  the  wife,  a  new  acknowledgment  may,  it  seems,  be  made  by  her,  except 
as  against  others  whose  rights  have  intervened.4  A  mortgage  by  the  husband 
alone  is  not  rendered  valid  by  its  recognition  as  an  existing  lien  in  a  subse- 
quent conveyance  by  the  husband  and  wife.5  Mere  acceptance  by  a  widow 
of  the  benefits  of  a  parol  contract  by  the  husband  to  convey  was  held  not  to 
involve  a  ratification,6  nor  will  knowledge  by  the  wife  of  improvements  made 
by  the  purchaser  have  this  effect.7 

(8)  Curative  Acts.  — The  legislature  may,  by  express  enactment,  validate 
conveyances  executed  by  the  husband  without  the  proper  joinder  of  the  wife, 
except  as  against  persons  who  have  acquired  vested  interests  in  the  land 
previous  to  such  enactment.8 

(9)  Purchasers  With  and  Without  Notice.  —  Where  the  wife  does  not 
properly  join  in  or  consent  to  the  conveyance  of  the  homestead  property,  it 
is  not  rendered  valid  by  the  fact  that  the  grantee  is  an  innocent  purchaser  for 
value.9  If,  after  the  making  of  such  an  invalid  conveyance,  the  husband  and 
wife  convey  to  another  person,  the  title  of  such  second  grantee  will  not  be 
affected  by  the  fact  that  he  has  knowledge  of  the  previous  conveyance. 10 
Purchasers,  however,  of  the  property  from  the  original  grantee  in  the  invalid 
conveyance,  who  purchased  after  the  homestead  was  abandoned,  without  notice 
of  the  former  homestead  character  of  the  property,  have  been  held  to  be 
entitled  to  protection  as  against  the  original  grantor  and  his  wife,  or  either  of 
them.11 

/.  Who  May  Attack  Conveyance  or  Incumbrance.  —  The  wife  of 
the  owner  of  a  homestead  may  attack  a  conveyance  or  an  incumbrance  thereof 
on  the  ground  that  she  did  not  join  therein.12  It  has  also  been  considered 
that  the  nonjoinder  of  the  wife  may  be  made  a  ground  of  attack  by  a  grantee 
or  mortgagee  whose  deed  is  subsequent  to  the  one  alleged  to  be  invalid,13  or 

1.  Marler  v.  Handy,  88  Tex.  421,  citing  Irion  Bunting  v.  Saltz,  84  Cal.  169.  See  also  supra, 
v.  Mills,  41  Tex.  310,  and  Brewers.  Wall,  23      this  section,  Reality  of  Consent  —  Fraud. 

Tex.  585,  76  Am.  Dec.  76.  10.  Higley  v.  Millard,  45  Iowa  586;  Garlock 

2.  Acts  in  Pais. —  Huss  v.  Wells,   17  Tex.      v.  Baker,  46  Iowa  334. 

Civ.  App.  195.  Compare  Spaflford  v.  Warren,  11.  Lunt  v.  Neeley,  67  Iowa  97;  Coker  v. 
47  Iowa  47.  Roberts,  71  Tex.  597.    See  also  Love  v.  Breed- 

3.  Ratification  and  Acquiescence. —  Howell  v.      love,  75  Tex.  649. 

McCrie,  36  Kan.  636,  59  Am.  Rep.  584;  Ott  v.  12.  Wife   May   Attack  Conveyance  or  Incum- 

Sprague,  27  Kan.  620;  Duncan  v.  Moore,  67  brance.  —  Anderson  v.  Sladlmann,   17  Wash. 

Miss.  136;  Dickinson  v.  McLane,  57  N.  H.  31.  433.    But  compare  Scott  v.  Scott,  73  Miss.  575, 

Compare  Spafford  v.  Warren,  47  Iowa  47;  Dud-  in  which  it  was  considered  that  a  wife  could 

ley  v.  Shaw,  44  Kan.  683.  not  maintain  a  bill  merely  to  obtain  cancella- 

4.  See  supra,  this  section,  Formal  Requisites  tion  of  a  conveyance  of  the  homestead  by  the 
of  Alienation  —  Acknowledgment.  husband,  as  the  statute  gave  the  wife  no  prop- 

5.  Seiffert,  etc.,  Lumber  Co.  v.  Hartwcll,  94  erty  right  in  the  home,  but  only  a  veto  power 
Iowa  576,  58  Am.  St.  Rep.  413.  upon  the  right  of  the  husband  to  convey. 

6.  Clark  v.  Evarts,  46  Iowa  248.  13.  Subsequent  Grantee  or  Mortgagee  May  Attack 

7.  Eckhardt  v.  Schlccht,  29  Tex.  I2r).  Prior    Conveyance    or    Mortgage. —  Dorsey  v. 

8.  Curative  Acts.  —  British,  etc.,  Mtg.  Co.  McFarland,  7  Cal.  342;  Alley  v.  Bay,  9  Iowa 
v.  Winchcll,  62  Ark.  160;  Shattuck  i>.  Lyons,  509;  Dye  v.  Mann,  10  Mich.  291. 

h2  Ark.  338;  Shattuck  v.  Byford,  62  Ark.  431;  Junior  Lionholders.  —  Creditors  of  the  owner 

Sidway  v.  Lawson,  58  Ark.  117;  Hill  v.  Yar-  of  a  homestead  who  claim  liens  on  the  homc- 

brough,  (>2  Ark.  320;  Bluff  City  Lumber  Co.  stead  premises  for  improvements  thereon,  and 

f.  Bloom,  64  Ark.  492;    Harrison   Bank  v.  arc  made  parties  to  an  action  to  forerlose  a 

Gibson,  00  Ark.  2^19.  mortgage  and  enforce  a  first  lien  on  the  home- 

0.  Purchasers    With  and    Without   Notice.  —  stead  premises,  may  properly  raise  the  <|ucs- 
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by  any  one  interested  in  the  homestead  property.1 

General  Creditors  Cannot  Attack.  —  But  general  creditors  of  the  grantor  or  mort- 
gagor cannot  attack  such  conveyance  or  mortgage.3 

3.  Texas  Rule  Against  Incumbrances  —  a.  Rule  Stated. — The  Constitu- 
tion of  Texas  provides  that  "  no  mortgage,  trust  deed,  or  other  lien  on  the 
homestead  shall  ever  be  valid,"  with  certain  specified  exceptions,  "  whether 
such  mortgage  or  trust  deed  or  other  lien  shall  have  been  created  by  the  hus- 
band alone  or  together  with  his  wife;  and  all  pretended  sales  of  the  homestead 
involving  any  condition  of  defeasance  shall  be  void."  3 

b.  Applications  of  Rule. — The  constitutional  rule  which  has  been 
stated  above  has  been  held  to  invalidate  even  a  mortgage  from  the  husband 
to  the  wife;4  and  under  it  any  mortgage  of  the  homestead  is  void,  even 
although  the  instrument  contains  a  covenant  on  the  part  of  the  mortgagor 
that  the  property  covered  is  not  his  homestead.5  But  it  has  been  held  that 
notwithstanding  the  constitutional  prohibition  against  incumbrances,  the 
husband  and  wife  may  show  that  a  person  to  whom  they  have  conveyed  their 
homestead  agreed  to  reconvey  it,  and  they  may  recover  damages  for  a  breach 
of  such  agreement.6 

Crops  and  Fixtures.  —  It  has  been  held  that  crops  growing  on  the  homestead 
may  be  mortgaged,7  but  that  fixtures  are  not  subject  to  mortgage.8 

Property  Not  Homestead.  —  Property  as  to  which  the  homestead  right  has  not 
yet  attached  may,  of  course,  be  mortgaged,9  and  in  the  same  manner  an 

don  of  the  validity  of  such  mortgage,  on  the 
ground  that  it  was  nol  joined  in  by  the  wife 
of  the  homesteader.  Howell  v.  McCrie,  36 
Kan.  636,  59  Am.  Rep.  584. 

1.  Any  One  Interested  in  Property  May  Attack 
Conveyance  or  Mortgage. — -Bolton  v.  Oberne,  79 
Iowa  278. 

2.  General  Creditors  of  Grantor  or  Mortgagor 
Cannot  Attack  Conveyance  or  Mortgage.  —  Taylor 
v.  Dismuke,  15  Ky.  L.  Rep.  703;  Cobbey  v. 
Knapp,  23  Neb.  579. 

A  Stranger  to  the  Homestead  Right  cannot  suc- 
cessfully impeach  a  transaction  relative  to  the 
homestead,  upon  the  ground  that  it  amounts  in 
effect  to  affixing  a  mortgage  charge  to  the 
homestead,  and  as  such  should  be  regarded 
as  illegal  and  void  under  the  constitution  and 
laws  of  the  state  where  the  transaction  took 
place,  when  under  such  constitution  and  laws 
the  transaction  would  be  at  the  worst  merely 
voidable  and  not  void.  Parks  v.  Hartford  Ins. 
Co.,  100  Mo.  373. 

3.  Homestead  Cannot  Be  Mortgaged.  —  Const. 
Tex.,  art.  16,  §  50;  Brewster  v.  Davis,  56  Tex. 
478;  Jones  v.  Goff,  63  Tex.  248;  Odum  v.  Men- 
afee,  11  Tex.  Civ.  App.  119;  Inge  v.  Cain,  65 
Tex.  75;  Campbell  v.  Elliott,  52  Tex.  151; 
Hays  v.  Hays,  66  Tex.  606;  Texas  Land,  etc., 
Co.  v.  Blalock,  76  Tex.  85;  Equitable  Mortg. 
Co.  v.  Norton,  71  Tex.  683.  See  also  Sampson 
v.  Williamson,  6  Tex.  102,  55  Am.  Dec.  762; 
Stewart  v.  Mackey,  16  Tex.  58,  67  Am.  Dec. 
609;  Lee  v.  Kingsbury,  13  Tex.  71,  62  Am. 
Dec.  546;  Light  v.  Brown,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  886;  Reinstein  v.  Daniels, 
75  Tex.  640;  Cervenka  v.  Dycfces,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  316. 

The  husband  and  wife  cannot  impose  an 
ordinary  lien  upon  the  homestead  by  contract, 
nor  can  they  make  a  conveyance  of  the  home- 
stead with  conditions  of  defeasance.  These 
are  limitations  and  restrictions  imposed  by  the 
constitution,  and  are  nol  subject  to  legislative 
control.    Jones  v.  Goff,  63  Tex.  248. 


Transaction  Held  Void  as  Attempted  Evasion 
of  Prohibition  Against  Mortgaging.  —  Stephen- 
son v.  Yeargan,  17  Tex.  Civ.  App.  111. 

An  Absolute  Conveyance  May  Amount  to  a  Mort- 
gage. Kainer  v.  Blank,  6  Tex.  Civ.  App.  1; 
O'Shaughnessy  v.  Moore,  73  Tex.  108;  Gray 
v.  Shelby,  83  Tex.  405.  And  co?npare  Brewster 
v.  Davis,  56  Tex.  478,  where  under  the  circum- 
stances such  a  deed  was  held  not  a  mort- 
gage. 

Circumstances  Not  Constituting  Mortgage  on 
Homestead.  —  G.,  the  owner  of  a  homestead, 
conveyed  the  same  to  C,  and  subsequently 
under  a  power  of  attorney  from  C,  con- 
veyed it  to  one  of  his  (G.'s)  creditors,  tak- 
ing an  agreement  for  a  reconveyance.  It  was 
held  that  since  at  the  time  of  this  transaction 
G.  was  not  the  owner  of  the  property,  the 
transaction  was  not  void  as  a  mortgage  of  the 
homestead.    Gay  v.  Halton,  75  Tex.  203. 

" Pretended  Sales  of  the  homestead  involving 
any  condition  of  defeasance  "  are  void  under 
the  Texas  Constitution.  See  Astugueville  v. 
Loustaunau,  61  Tex.  233;  Hardie  v.  Campbell, 
63  Tex.  292. 

4.  Mortgage  from  Husband  to  Wife.  —  Madden 
v  Madden,  79  Tex.  595. 

5.  Covenant  that  Property  Mortgaged  Is  Not 
Homestead. —  Hines  v.  Nelson,  (Tex.  Civ.  App. 
1S93)  24  S.  W.  Rep. 541.  See  also  Building,  etc.. 
Assoc.  v.  Guillemet,  15  Tex.  Civ.  App.  649; 
Texas  Land,  etc.,  Co.  v.  Blalock,  76  Tex.,  85; 
Armstrong  v.  Moore,  59  Tex.  646;  Kempner  v. 
Comer,  73  Tex.  196. 

6.  Agreement  by  Grantee  to  Reconvey.  —  Hexter 
v.  Urwitz,  6  Tex.  Civ.  App.  580. 

7.  Crops  Growing  on  the  Homestead  may,  it  has 
been  held,  be  mortgaged,  but  they  cannot  be 
seized  by  the  mortgagee  until  gathered  and  pre- 
pared for  market.  Silberberg  v.  Trilling,  82 
Tex.  523. 

8.  Fixtures.  —  Gentry  v.  Bowser,  2  Tex.  Civ. 
App.  388. 

9.  Property  as  to  Which  Homestead  Right 
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abandoned  homestead  may  be  mortgaged.1  But  a  subsequent  abandonment 
of  the  homestead  does  not  validate  a  deed  of  trust  executed  at  a  time  when 
the  land  was  impressed  with  the  homestead  character.3 

Mortgage  Partly  for  Authorized  Purposes.  —  A  mortgage  of  the  homestead  to  secure 
a  loan  is  void,  even  though  part  of  the  money  be  used  for  purposes  for  which, 
under  the  constitution,  a  mortgage  of  the  property  would  be  authorized.3 

Unmarried  Head  of  Family.  —  The  constitutional  restriction  against  mortgaging 
the  homestead  does  not  apply  to  an  unmarried  head  of  a  family.* 

c.  EXCEPTIONS  TO  RULE — (i)  Purchase  Money. — The  Constitution  of 
Texas  makes  two  exceptions  to  the  rule  under  discussion,  the  first  of  which 
is  in  the  case  of  incumbrances  for  purchase  money.5 

(2)  Improvements.  —  The  second  exception  is  in  the  case  of  incumbrances 
for  improvements  on  the  homestead.6  But  it  has  been  considered  that  this 
exception  must  be  strictly  construed,'  and  that  it  does  not  authorize  the 
creation  of  an  incumbrance  for  money  loaned  to  pay  for  improvements.9 

4.  California  Rule  Against  Incumbrances.  —  There  was  at  one  time  a  statute 
in  California  providing  that  no  mortgage  or  alienation  of  any  kind,  made  for 
the  purpose  of  securing  a  loan  or  indebtedness  (except  for  purchase  money) 


Has  Not  Yet  Attached.  —  Peregoy  v.  Kottwitz, 
54  Tex.  497. 

And  this  although  at  the  time  of  the  mort- 
gage the  mortgagor  intends  and  is  preparing 
to  use  the  property  as  a  homestead,  and  does 
actually  so  use  it  afterwards.  Kempner  v. 
Comer,  73  Tex.  196. 

1.  Abandoned  Homestead.  —  White  v.  Dabney, 
(Tex.  Civ.  App.  1893)  46  S.  W.  Rep.  653. 

2.  Abandonment  of  Homestead  After  Mortgage. 

—  Rose  v.  Blankenship,  (Tex.  1891)  18  S.  W. 
Rep.  ioi. 

A  Subsequent  Acquisition  of  Another  Homestead 

cannot  validate  a  mortgage  on  property  which 
was  a  homestead  when  the  incumbrance  was 
created.    Hays  v.  Hays,  66  Tex.  606. 

3.  Mortgage  Partly  for  Authorized  Purposes.  — 
Building,  etc.,  Assoc.  v.  Logan,  (Tex.  Civ. 
App.  1896)  33  S.  \V.  Rep.  1088. 

4.  Unmarried  Man  May  Mortgage  His  Home- 
stead. —  Lacy  v.  Rollins,  74  Tex.  566;  Smith  v. 
Von  Mutton,  75  Tex.  625;  Bateman  v.  Pool, 
84  Tex.  405;  Moore  v.  Poole,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  802;  Hense!  v.  Interna- 
tional Bldg.,  etc.,  Assoc.,  85  Tex.  215;  Kiol- 
bassa  v.  Paley,  I  Tex.  Civ.  App.  165;  Kidwell 
v.  Carson,  3  Tex.  Civ.  App.  327;  Hicks  v. 
Hicks,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  227; 
Astugueville  v.  Loustaunau,  61  Tex.  233; 
Davis  v.  Converse,  (Tex.  Civ.  App.  1898)  46  S. 
W.  Rep.  910.  See  also  Stoker  v.  Pal  ton,  (Tex. 
Civ.  App.  1896)  35  S.  W.  Rep.  64. 

Unmarried  Woman  May  Mortgage  Homestead. 

—  Dwyer  v.  Foley,  (Tex.  Civ.  App.  1896)  35 
S.  W.  Rep.  820. 

A  widow  witli  children,  having  the  right  to 
encumber  her  homestead  by  a  deed  of  trust 
executed  directly  by  herself,  can  do  so  indi- 
rectly by  conveying  the  land  to  another  person 
in  otder  that  he  may  use  it  as  security  for  a 
loan  to  him,  such  other  person  giving  a  deed 
of  trust  to  secure  the  loan.  Dwyer  v. 
Foley,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
820. 

5.  Homostead  May  Be  Encumbered  for  Purchase 

Money. — Const.  Tex.,  art.  16,  §  50;  McCarty 
v.  Brackcnridge,  1  Tex.  Civ.  App.  170; 
Cameron  v.  Marshall,  65  Tex.  7. 
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Trust  Deed  Executed  to  Pay  Off  Existing  Vendor's 
Lien. —  Hensel  v.  International  Bldg.,  etc.. 
Assoc.,  85  Tex.  215 ;  Wingate  v.  People's  Bldg., 
etc.,  Assoc.,  15  Tex.  Civ.  App.  416,  the  latter 
case  concerning  a  business  homestead. 

When  Mortgagee  May  Be  Subrogated  to  Rights 
of  Holder  of  Vendor's  Lien. —  Texas  Land,  etc., 
Co.  v.  Blalock,  76  Tex.  85.  See  also  Hicks  v. 
Morris,  57  Tex.  658. 

6.  Homestead  May  Be  Encumbered  for  Improve- 
ments.—  Const.  Tex.,  art.  16,  §  50;  Pioneer 
Sav.,  etc.,  Co.  v.  Paschall,  12  Tex.  Civ.  App. 
613;  Cameron  v.  Marshall,  65  Tex.  7;  Lippen- 
cott  v.  York,  86  Tex.  276. 

7.  Strict  Construction.  —  To  obtain  and  fix  the 
materialman's  or  mechanic's  lien  authorized 
by  the  provision  referred  to  in  the  text,  the  pre- 
scribed requirements  must  be  strictly  followed 
and  complied  with.  Cameron  v.  Marshall,  65 
Tex.  7. 

8.  Incumbrance  for  Money  Loaned  to  Pay  for 
Improvements  Not  Authorized.  —  The  lien  must 
be  for  labor  performed  or  for  material  fur- 
nished, and  not  for  money  loaned  to  pay  for 
labor  or  material.  Gaylord  v.  Loughbridge, 
50  Tex.  573.  See  also  Campbell  v.  Mc- 
Campbell,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
970. 

Therefore  a  trust  deed  to  secure  the  pay- 
ment of  a  lien  obtained  "  for  the  purpose  of 
building  a  homestead  on  the  lot  "  is  invalid, 
for  if  the  lien  could  be  contracted  to  secure 
the  payment  of  money  loaned,  the  purpose  of 
the  prohibition  would  be  defeated  and  the  wife 
and  children  deprived  of  their  homestead  by 
the  husband  securing  the  co-operation  of  the 
wife  through  the  pretense  that  the  money 
would  be  used  to  pay  for  the  labor  and  material 
used  in  making  the  improvements.  F.lleiman 
v.  Wurz,  (Tex.  rSoo)  14  S.  W.  Rep.  333. 

Lien  Created  After  Improvements  Were  Finished. 
—  A  contract  purporting  to  give  a  lien  on  a 
homestead  for  money  loaned  to  pay  for  im- 
provements thereon  is  without  effect  on 
the  property  as  a  lien,  where  it  was  entered 
into  after  the]  improvements  were  finished. 
Pioneer  Sav.,  etc.,  Co.  v.  Dougherty,  (Tex. 
Civ.  App.  1896)  35  S.  W.  Rep.  698. 
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upon  tin-  homestead  property,  should  be  valid  for  any  purpose  whatsoever.1 
Tins  statute,  however,  did  not  operate  successfully,  and  was  repealed  in  a  very 
short  time.2 

5.  Louisiana  Rule  Against  Incumbrances.  —  Under  a  former  Constitution  of 
Louisiana  the  homestead  was  not  susceptible  of  mortgage  except  for  certain 
specified  liabilities,3  but  there  is  no  provision  against  mortgaging  the  home- 
stead in  the  present  Constitution.4 

6.  Georgia  Rule  Requiring  Leave  of  Court.  —  The  Constitution  of  Georgia 
provides  that  a  debtor  shall  not,  after  his  homestead  is  set  apart,  alienate  or 
encumber  the  property  so  exempt,  but  that  it  may  be  sold  by  the  debtor  and 
his  wife,  if  any,  jointly,  with  the  sanction  of  the  judge  of  the  Superior  Court  of 
the  county  where  the  debtor  resides  or  the  land  is  situated,  the  proceeds  to 
be  reinvested  upon  the  same  uses.5 

7.  Conveyance  of  Homestead  under  Power  of  Attorney.  —  In  Texas  it  is  con- 
sidered that  a  valid  conveyance  of  a  homestead  may  be  executed  by  a  third 
person  holding  a  power  of  attorney  from  the  owner  of  the  homestead  and  his 
wife;6  but  in  California  a  conveyance  executed  by  one  holding  a  power  of 


1.  California  Statute  Prohibiting  Mortgaging. 

—  Act  of  April  28,  1S60;  Gluckauf  v.  Bliven, 
23  Cal.  312;  Sears  v.  Dixon,  33  Cal.  326;  Bow- 
man v.  Norton,  16  Cal.  213. 

Strict  Construction  of  Act.  —  The  provision 
of  the  California  Act  of  i860  that  "  no  mort- 
gage or  alienation  of  any  kind,  made  for  the 
purpose  of  securing  a  loan  or  indebtedness 
upon  the  homestead  property,  shall  be  valid 
for  any  purpose  whatsoever,"  being  restrictive 
upon  the  right  of  a  citizen  to  make  a  contract, 
should  be  strictly  construed,  and  could  be  ap- 
plied only  to  those  cases  which  came  clearly 
within  its  letter  and  spirit.  Therefore,  where 
a  mortgage  was  given  partly  in  renewal  of  a 
former  mortgage  and  partly  for  a  new  loan,  a 
court  of  equity  would  treat  it,  to  the  extent  of 
the  old  mortgage  included  in  it,  as  a  substi- 
tute for  the  former  mortgage,  and  to  that  ex- 
tent as  a  valid  incumbrance  upon  the  property. 
Himmelmann  v.  Schmidt,  23  Cal.  117.  See 
also  Dillon  v.  Byrne,  5  Cal.  455. 

The  provision  quoted  above  applied  only  to 
those  cases  where  parties  had  duly  established 
their  homestead  right  according  to  the  provi- 
sions of  the  Act  of  i860;  and  where  the  declara- 
tion of  the  homestead  was  not  made,  filed,  or 
recorded  in  accordance  with  the  provisions  of 
the  Act  of  i860,  at  the  time  of  the  execution 
of  a  mortgage,  it  would  be  a  valid  incum- 
brance upon  the  homestead,  for  in  such  case 
the  homestead  claim  would  be  under  the 
Act  of  1851,  which  did  not  prohibit  such 
mortgaging.  Gluckauf  v.  Bliven,  23  Cal.  312; 
Cohen  v.  Davis,  20  Cal.  187. 

2.  Repeal  of  Statute.  —  See  Peterson  v.  Horn- 
blower,  33  Cal.  266. 

Power  to  Mortgage  under  Act  of  1862.  —  Under 
the  Act  of  1862  the  husband  and  wife  may, 
by  complying  with  the  statutory  requirements, 
place  any  character  of  mortgage  or  lien  upon 
the  homestead,  and  they  are  therefore  not 
restrained  by  the  acl  from  mortgaging  the 
homestead  to  secure  the  payment  of  a  loan. 
Peterson  v.  Hornblower,  33  Cal.  266. 

3.  Constitutional  Prohibition  of  Mortgaging.  — 
Const.  La.  1879,  art-  222- 

Transaction  Amounting  to  Mortgage.  —  When 
a  person  sells  the  homestead  for  an  existing 
debt  as  the  price,  and  immediately  the  pur- 


chaser transfers  it  back  to  the  vendor  and 
takes  a  mortgage  and  vendor's  lien  on  the 
property,  the  transaction  will  be  viewed  as  one 
of  mortgage  to  secure  the  debt,  and  in  viola- 
tion of  the  constitutional  provision  referred  to 
in  the  text.  Stewart  v.  Sutton,  48  La.  Ann. 
1073- 

4.  No  Prohibition  in  Present  Constitution.  —  See 

Const.  La.  1898,  title  Homestead  Exemptions, 
arts.  244-247. 

5.  Georgia  Rule  Requiring  Leave  of  Court.  — 
Const.  Ga.,  art.  9,  §  3,  par.  1  (Code  1882,  §  5212); 
Pritchett  v.  Davis,  101  Ga.  236;  Hart  v.  Evans, 
80  Ga.  330;  Linch  v.  Mclntyre,  78  Ga.  209. 
See  also  Timothy  v.  Chambers,  85  Ga.  267,  21 
Am.  St.  Rep.  163. 

Alienation  of  the  homestead  is  permissible 
in  Georgia,  under  the  ordinary's  sanction, 
by  the  joint  act  of  the  husband  and  wife. 
Burnside  v.  Terry,  45  Ga.  629.  But  it  can  be 
neither  alienated  nor  abandoned  by  the  hus- 
band alone.    Dearing  v.  Thomas,  25  Ga.  224. 

A  purchaser  of  the  homestead  from  the  hus- 
band or  from  the  husband  and  wife  without 
the  approval  of  the  ordinary  gets  no  title  as 
against  the  homestead  interest.  Cheney  v. 
Rodgers,  54  Ga.  168. 

A  Conveyance  by  the  Husband  to  the  Wife  can- 
not be  made  without  an  order  of  the  judge  of 
the  Superior  Court.  Love  v.  Anderson,  89  Ga. 
612. 

The  Homestead  of  a  Debtor  Cannot  Be  Mort- 
gaged even  with  the  consent  of  the  wife  and 
an  order  of  the  court.  Planters'  Loan,  etc., 
Bank  v.  Dickinson,  83  Ga.  711. 

6.  Homestead  May  Be  Conveyed  under  Power  of 
Attorney.  —  A  conveyance  of  the  homestead 
made  under  a  power  of  attorney  executed  and 
properly  acknowledged  by  the  husband  and 
wife  may  be  sustained,  for  in  the  case  of  such 
a  power  she  has  the  privilege  of  retracting 
before  the  deed  is  made  as  required  by  statute, 
and  may  withdraw  her  consent  at  any  time  be- 
fore the  deed  is  made  by  her  attorney.  Patton 
v.  King,  26  Tex.  6S6,  84  Am.  Dec.  596;  Can- 
non  i>.  Boutwell,  53  Tex.  626;  Warren  v.  Jones, 
69  Tex.  462;  Jones  v.  Robbins,  74  Tes.  615. 

But  the  Power  of  Attorney  Must  Be  Acknowl- 
edged by  the  Wife  in  the  manner  prescribed  by 
statute,  in  order  for  a  conveyance  thereunder 
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attorney  from  the  owner  of  the  homestead  has  been  held  invalid  even  although 
the  wife  of  the  homesteader  joined  in  the  deed.1 

8.  Consideration.  —  It  has  been  held  that  under  the  laws  of  California  the 
wife  has  such  an  interest  in  the  homestead  that  a  consideration  is  required  for 
her  agreement  to  convey  or  encumber  it.2  But  the  Supreme  Court  of  Texas 
has  considered  that  a  precedent  debt  of  the  husband  to  the  grantees  was  a 
valuable  consideration  between  the  parties  for  a  conveyance  of  the  homestead, 
and  no  additional  consideration  need  be  shown  to  have  passed  to  the  wife  to 
give  validity  to  the  deed.3 

A  Nominal  Consideration  has  been  held  sufficient  to  support  a  conveyance  of  a 
homestead  to  the  children  of  the  owner.4 

9.  Equities  on  Rescission  of  Conveyance.  —  In  Texas  it  has  been  held  that 
when  the  statute  regulating  the  privy  examination  of  the  wife  in  conveyances 
of  the  homestead  has  not  been  substantially  complied  with,  and  she  has  been 
guilty  of  no  fraud,  she  may  sue  for  and  recover  the  homestead,  or  invoke  any 
other  judicial  remedy  for  its  protection,  without  refunding  the  purchase 
money,  unless  the  same  has  been  applied  to  her  use  and  benefit.5 

10.  Rights  Between  Holder  of  Incumbrance  Covering  Homestead  and  Owner.  — ■ 
It  has  been  asserted  in  some  jurisdictions  that  the  holder  of  an  incumbrance 
covering  the  homestead  and  other  property  should  exhaust  the  other  property 
before  resorting  to  the  homestead  for  the  satisfaction  of  his  debt;6  but  in 
Massachusetts  no  such  rule  is  recognized.7 

11.  Rights  Between  Holder  of  Incumbrance  Covering.  Homestead  and  Other 
Creditors.  —  The  holder  of  a  mortgage  covering  a  homestead  cannot  be  com- 
pelled by  other  creditors  of  the  mortgagor  to  exhaust  the  homestead  property 
before  resorting  to  the  other  property  covered  by  his  mortgage.8 


to  be  valid.  Jones  v.  Robbins,  74  Tex.  615. 
See  also  Johnson  v.  Bryan,  62  Tex.  624;  Lang- 
ton  v.  Marshall,  59  Tex.  296;  Ruleman  v. 
Pritchett,  56  Tex.  483. 

Abandonment  of  Homestead  Before  Conveyance 
under  Power  of  Attorney  Void  as  to  Wife.  — 
Where  a  power  of  attorney  to  convey  the 
homestead  is  void  as  to  the  wife,  but  valid  as 
to  the  husband,  a  conveyance  under  such 
power,  made  after  the  abandonment  of  the 
homestead  by  the  husband  and  wife,  will  be 
valid.    Jones  v.  Robbins,  74  Tex.  615. 

1.  Homestead  Cannot  Be  Conveyed  under  Power 
of  Attorney.  —  Gagliardo  r.  Dumont,  54  Cal. 
496. 

2.  Necessity  for  Consideration  to  Wife.  —  Cali- 
fornia Fruit  Transp.  Co.  v.  Anderson,  79  Fed- 
Rcp.  404. 

Consequently,  where  the  wife  executed  the 
mortgage  for  the  prior  debts  of  her  husband, 
and  it  did  not  appear  that  she  received  any 
consideration,  it  was  held  that  she  was  not 
bound. 

3.  Precedent  Debt  of  Husband  Sufficient  Con- 
sideration. —  Webb  v.  Burncy,  70  Tex.  322. 

4.  Nominal  Consideration.  —  Brooks  v.  Col- 
lins, 1 1  Bush  (Ky.)  627.  See  generally  the  title 
Consideration,  vol.  6,  p.  6(17. 

5.  Wife  Need  Not  Refund  Purchase  Monoy  unless 
Applied  to  Her  Use  or  Benefit.  —  McFalls  v. 
Brown,  (Tex.  Civ.  App.  1896)  36  S.  W.  Rep. 
I  no  [citing  Berry  v.  Donley,  26  Tex.  737; 
Eckhardt  v.  Schlecht,  29  Tex.  130;  Fitzgerald 
v.  Turner.  43  Tex.  79;  Williams  v.  Filings- 
worth,  75  Tex.  480;  Stone  v.  SI'-dgc,  (Tex.  Civ. 
App.  1894)  24  S.  W.  Rep.  697;  Looney  v. 
Adamsun,  48  Tex.  619;  Stallings  v.  Ihillum, 
69  l  ex.  431  J. 
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Deed  Rescinded  Because  of  Insanity  of  Husband". 

—  Where  a  deed  for  a  homestead  executed  by 
a  husband  and  wife  is  rescinded  because  of 
the  insanity  of  the  husband,  which  was  un- 
known  to  the  vendee,  who  acted  in  perfect 
good  faith,  and  it  appears  that  the  wife  and' 
children  have  received  the  benefits  of  the  sale,, 
they  must  be  required  to  return  to  the  vendee 
the  purchase  money  paid.  Pearson  v.  Cox, 
71  Tex.  246,  10  Am.  St.  Rep.  740. 

6.  Property  Other  than  Homestead  Should  Ba 
First  Resorted  To  —  Iowa.  —  Lay  v  Gibbons,  14 
Iowa  377,  81  Am.  Dec.  487;  Blake  v.  McCosh, 
91  Iowa  544.  See  also  Bockholt  v.  Kraft,  78 
Iowa  661. 

Kansas.  —  Frick  Co.  v.  Ketels,  42  Kan.  527, 
16  Am.  St.  Rep.  507.  But  compare  Chapman 
v.  Lester,  12  Kan.  592. 

Michigan.  —  Armitagc  v.  Toll,  64  Mich.  412. 

Tennessee.  —  Parr  v.  Fumbanks,  11  Lea 
(Tcnn.)  391. 

Texas. — See  Hunter  v  Wooldert,  55  Tex. 
433- 

Wisconsin.  —  Dunn  v.  Buckley,  56  Wis.  1905 
Rozek  v.  Rcdzinski,  87  Wis.  525. 

Purchase  Subject  to  Incumbrance.  —  A  pur- 
chaser of  a  homestead  which  is  subject  to  an 
incumbrance,  such  as  a  mortgage,  is  not  en- 
titled to  have  the  other  property  of  his  grantor 
exhausted  before  such  mortgage  can  be  en- 
forced against  the  property  so  purchased. 
Barker  v.  Rollins.  30  Iowa  412. 

7.  Homestead  Need  Not  Be  First  RcFortcd  To.  — 
Scarlr      Chapman,  121  Mass.  iq. 

8.  Other  Creditors  Cannot  Compel  Holder  of  In- 
cumbrance to  Resort  to  Homestead  First  -  A  1  mi- 
lage v.  Toll,  04  Mich.  412;  Mitch elson  v. 
Smith,  28  Neb.  583,  26  Am.  St.   Rep.  3571 
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12.  Rights  Between  Owner  and  Creditors  Other  Than  Holder  of  Incumbrance 
Covering  Homestead.  —  It  has  been  considered  that  a  creditor  of  the  home- 
steader  has  no  right,  as  against  the  latter,  to  insist  that  an  incumbrance 
covering  the  homestead  and  other  property  shall  be  enforced  primarily  against 
the  homestead,  but  on  the  other  hand  the  homesteader  may  insist  that  the 
other  property  be  first  sold;1  and  that  if,  when  the  entire  property  is  sold 
under  such  an  incumbrance,  there  is  a  surplus  after  paying  the  amount  due, 
the  homesteader  may  receive  out  of  such  surplus  the  amount  of  the  homestead 
exemption  free  from  the  claims  of  other  creditors.2 

13.  Disposition  of  Homestead  by  Will.  —  The  right  of  the  owner  of  a  home- 
stead to  dispose  of  the  same  by  will  to  a  person  other  than  his  or  her  spouse, 
and  without  the  consent  of  the  latter,  has  been  recognized,3  though  in  Iowa 
such  testamentary  disposition  can  be  made  only  subject  to  the  homestead 
rights  of  the  surviving  spouse.4  But  in  some  states  the  right  of  the  owner  of 
a  homestead  to  devise  it  away  from  his  wife  and  minor  children  has  been 
denied.5  And  in  Nebraska  the  written  assent  of  the  husband  or  wife  of  the 
testator  or  testatrix  is  necessary  to  a  valid  devise  of  the  homestead.6 

As  Against  Creditors  the  owner  of  the  homestead  may  devise  the  same  to  his 
widow  and  children.7 


Harris  v.  Alden,  104  N.  Car.  86;  Rozek  v. 
Redzinski,  87  Wis.  525.  See  also  Bernsee  v. 
Hamilton,  6  Ohio  Cir.  Ct.  487,  3  Ohio  Cir.  Dec. 
550,  wherein  it  was  held  that  a  subsequent 
judgment  creditor  could  not  compel  the  mort- 
gagee of  a  homestead  to  sell  the  premises  for 
the  payment  of  the  morigage  and  thus  defeat 
'he  homestead  right. 

1.  Property  Other  than  Homestead  Must  Be  First 
Exhausted.  —  Frick  Co.  v.  Ketels,  42  Kan. 
527,  16  Am.  St.  Rep.  507;  La  Rue  v.  Gilbert, 
18  Kan.  220:  Hanson  v.  Edgar,  34  Wis.  653. 

The  Rule  Was  Otherwise  in  Wisconsin  prior  to 
the  enactment  of  chapter  133  of  the  Laws  of 
1870.  Jones  v.  Dow,  18  Wis.  241;  White  v. 
Polleys,  20  Wis.  503,  91  Am.  Dec.  432. 

2.  Homesteader  May  Receive  Amount  of  Exemp- 
tion Out  of  Surplus. —  Belvidere  First  Nat. 
Bank  v.  Briggs,  22  111.  App.  228. 

3.  Homestead  May  Be  Devised.  —  In  Mississippi 
the  right  of  the  owner  of  a  homestead  to  de- 
vise the  same  is  recognized.  Norris  v.  Calla- 
han, 59  Miss.  140;  Osburn  v.  Sims,  62  Miss. 
429.  See  also  Turner  v.  Turner,  30  Miss.  428; 
Nash  v.  Young,  31  Miss.  134. 

And  it  is  considered  that  the  right  of  a  mar- 
ried woman  who  is  the  owner  of  a  homestead 
to  dispose  of  it  by  will  is  not  affected  by  the 
provision  of  section  1260  of  the  Code  of  1880, 
that  "  no  conveyance  of  the  homestead  inter- 
est, when  this  interest  is  the  separate  property 
of  the  wife,  shall  be  valid  and  binding  unless 
signed  and  acknowledged  by  the  husband  liv- 
ing with  his  wife."  Kelly  v.  Aired,  65  Miss. 
495- 

In  Washington  the  husband  has  the  right  to 
devise  his  separate  estate  to  whomsoever  he 
may  see  fit,  and  the  wife  cannot  claim  a  home- 
stead in  such  property.  Matter  of  Eyres,  7 
Wash.  291. 

Devise  of  0n9-half  Interest  Where  Owner  With- 
out Children.  —  Where  a  husband  and  wife 
occupy  a  piece  of  land  as  their  homestead,  she 
owning  the  same,  and  the  legal  title  thereto 
being  in  her  name,  and  she  has  no  children, 
she  can,  by  will,  and  without  the  consent  of 
ber  husband,  devise  a  one-half  interest  in  the 
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land,  or  any  less  interest  therein,  to  a  third 
person,  so  that  after  her  death  such  third  per- 
son can  take  the  interest  attempled  to  be  de- 
vised.   Vining  v.  Willis,  40  Kan.  609. 

Devise  to  Son. —  Under  the  statutes  of  Wis- 
consin and  the  decisions  of  that  state,  a  father 
has  power,  without  the  consent  of  his  wife, 
lawfully  to  devise  his  homestead  to  a  son. 
Ferguson  v.  Mason,  60  Wis.  377;  Albright  v. 
Albright,  70  Wis.  535;  Whitmore  v.  Hay,  85 
Wis.  240,  39  Am.  St.  Rep.  S38. 

Where  Owner  Is  Without  Children.  —  Under 
section  4  of  article  10  of  the  Florida  constitu- 
tion of  1885,  where  the  owner  of  the  homestead 
is  without  children,  he  or  she,  as  the  case  may 
be,  can  legally  dispose  of  the  homestead  by 
last  will  and  testament  without  the  consent  of 
his  or  her  spouse,  subject,  however,  where 
such  disposition  is  made  by  the  husband,  to 
the  widow's  right  to  dower  therein  as  pro- 
vided by  statute.    Burnell  v.  Reed,  32  Fla. 

But  under  such  provision  only  those  who 
are  without  children  can  dispose  of  their 
homesteads  by  will.  Walker  v.  Redding,  40 
Fla.  124. 

4.  Devise  Subject  to  Rights  of  Surviving  Spouse. 

—  Meyer  v.  Meyer,  23  Iowa  359,  92  Am.  Dec. 
432;  Stewart  v.  Brand,  23  Iowa  477. 

5.  Homestead  Cannot  Be  Devised  Away  frcm 
Wife  and  Children.  —  Meech  v.  Meech,  37  Vt. 
414.    See  also  Breitun  v.  Fox,  100  Mass.  234. 

6.  Necessity  for  Written  Assent  to  Devise.  — 
Gen.  Stal.  Neb.,  1894,  §  4470.  See  Ecksiein  v. 
Radl,  72  Minn.  95. 

Time  of  Giving  Assent.  —  This  assent  need  not 
be  executed  or  given  until  after  the  decease 
of  the  testator  or  testatrix.  Radl  v.  Radl,  72 
Minn.  81.  See  also  Eckstein  v.  Radl,  72 
Minn.  95.  " 

7.  Devise  to  Widow  and  Children.  —  The  owner 
of  a  homestead  not  exceeding  one  thousand 
dollars  in  value  can  pass  title  to  the  property 
to  his  widow  and  children  by  will.  Under  the 
homestead  law  the  homestead  may  be  con- 
veyed, and  it  is  no  more  an  injury  to  creditors 
nor  in  contravention  of  the  purpose  and  rea- 
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XIII.  Rights  of  Surviving  Spouse  and  Children  —  1.  Of  Widower.  —  In 

some  jurisdictions,  by  express  statutory  provisions,  a  homestead,  whether  the 
title  to  the  fee  is  in  the  husband  1  or  in  the  wife,2  continues  after  her  death 
for  the  benefit  of  the  surviving  husband,  and  this  without  regard  to  whether 
he  has  or  has  not  a  family  living  with  him,  or  whether  there  is  or  is  not  issue 
out  of  the  marriage.3    But  in  some  jurisdictions  no  provision  is  made  for  the 


son  of  the  homestead  law  for  the  debtor  to 
pass  litle  by  will  than  by  deed.  Myers  v. 
Myers,  89  Ky.  442. 

1,  Continuation  of  Husband's  Homestead  After 
Wife's  Death.  —  Gray  v.  Patterson,  65  Ark.  373; 
Blum  v.  Gaines,  57  Tex.  119. 

As  to  the  effect  of  the  death  of  the  wife  as 
determining  th'e  husband's  homestead,  see 
supra,  this  title,  Waiver,  Forfeiture ,  Abandon- 
ment  and  Estoppel. 

Under  Statute  in  California  it  has  been  held 
that  when  the  homestead  is  selected  from  the 
separate  propsriy  of  the  husband  who  joined 
in  its  selection  as  a  homestead,  upon  the  death 
of  the  wife  it  goes  absolutely  to  the  surviving 
husband.  Dickey  v.  Gibson,  113  Cal.  26,  54 
Am.  St.  Rep.  321. 

Homestead  Declared  upon  Community  Property. 
—  Under  statute  in  California  it  has  been  held 
that  where  a  homestead  is  declared  upon  com- 
munity property,  upon  the  death  of  the  wife  it 
vests  absolutely  in  the  surviving  husband. 
Dickey  v.  Gibson,  113  Cal.  26,  54  Am.  St.  Rep. 
321;  Robinson  v.  Dougherty,  118  Cal.  299. 
Compare  Burnett  v.  VValk2r,  23  La.  Ann.  335. 

And  unJer  statute  in  Texas  the  surviving 
husband  is,  as  against  creditors,  entitled  to 
two  hundred  acres  of  land  as  a  homestead  for 
himself  and  the  children,  where  such  home- 
stead his  been  declared  on  community  prop- 
erty. Biall  v.  Hollingsworth,  (Tex.  Civ.  App. 
189S)  46  S.  W.  Rep.  881.  See  also  Schwartz- 
hoff  v.  Meeker,  I  Tex.  Unrep.  Cas.  328.  And 
in  such  case  the  homestead  cannot  be  par- 
titioned so  long  as  the  father  alone  or  with  his 
minor  children  may  use  and  occupy  it  as  such, 
or  so  long  as  the  probate  court,  in  the  event  of 
his  death,  may  permit  the  guardian  of  the 
minor  children  to  use  it  as  a  homestead  for 
them.    Adair  v.  Hare,  73  Tex.  275. 

As  to  the  respective  rights  of  surviving  hus- 
band and  the  children  in  a  homestead  declared 
a  community  property,  see  infra,  this  section, 
Of  Children. 

2.  Right  of  Surviving  Husband  in  Homestead  of 
Deceased  Wife.  —  llenson  v.  Moore,  104  III.  403; 
Green  v.  Root,  62  Fed.  Rep.  191,  declaring  the 
law  in  Iowa;  Burns  v.  Keas,  21  Iowa  257; 
Little  v.  Woodward,  14  Bush  (Ky.)  585;  Gavin 
v.  Sanders,  5  Ky.  L.  Rep.  32r;  Crigler  v.  Con- 
nor, (Ky.  1889)  11  S.  W.  Rep.  202;  Tillet  v. 
Gurd,  (Ky.  1896)  35  S.  W.  Rep.  920;  Ritter  v. 
Huffman,  (Ky.  1899)  50  S.  W.  Rep.  1101. 

By  the  California  Code  of  Civil  Procedure,  §  1474, 
it  is  provided  that  "  if  the  homestead  selected 
by  the  husband  and  wife,  or  cither  of  ihem, 
during  their  coverture,  and  recorded  while 
both  were  living,  was  selected  *  *  *  from 
the  separate  property  of  the  person  selecting 
or  joining  in  the  selection  of  the  same,  it 
vests,  on  the  death  of  the  husband  or  wife, 
absolutely  in  the  survivor."  See  Matter  of 
Lamb.  95  Cal.  397;  Watson  v.  His  Creditors, 
58  Cal.  556. 
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But  if  the  homestead  was  selected  from  the 
separate  property  of  the  wife  without  her  con- 
sent it  vests  on  her  death  in  her  heirs,  subject 
to  the  power  of  the  Superior  Court  to  assign 
it  for  a  limited  period  to  the  family  of  the 
decedent;  and  a  surviving  husband  without 
children  will  come  within  the  description  of 
"family  of  the  decedent."  Matter  of  Lamb, 
95  Cal.  397.  See  also  Beck  v.  Soward,  76  Cal. 
527- 

And  upon  the  death  of  the  wife  the  court 
will,  under  certain  circumstances,  order  the 
separate  property  of  the  wife  to  be  set  apart 
for  a  limited  period  as  a  homestead  for  het 
surviving  husband  where  none  had  been 
selected  by  the  decedent  or  her  husband. 
Matter  of  Matheny,  121  Cal.  267. 

Change  of  Homestead.  —  It  has  been  held  that 
a  surviving  husband  who  has  acquired  the 
benefit  of  the  wife's  homestead  on  her  death  is 
an  "  owner  "  under  statute  in  Iosva  permitting 
an  owner  to  change  the  homestead.  Green  v. 
Root,  62  Fed.  Rep.  191. 

By  What  Law  Governed.  —  A  husband's  home- 
stead rights  in  the  lands  of  his  wife,  it  has 
been  held,  are  determined  by  the  law  in  force 
at  the  death  of  the  wife,  and  not  by  a  different 
law  in  force  at  any  time  prior  thereto.  Hen- 
son  v.  Moore,  104  III.  403. 

Election  to  Take  Homestead  Instead  of  Dis- 
tributive Share.  —  Under  a  code  provision  in 
Iowa  (Code  1897,  §  2985)  that"  upon  the  death 
of  either  husband  or  wife  the  survivor  may 
continue  to  possess  and  cccupy  the  whole 
homestead  until  it  is  otherwise  disposed  of 
according  to  law"  it  has  been  held  that  the 
continued  occupancy  of  the  property  by  the 
husband  as  a  homestead  after  the  death  of  the 
wife,  who  is  the  owner,  will  be  regarded  as  an 
election  to  hold  it  as  such  instead  of  the  dis- 
tributive share  allowed  by  statute.  Stevens  v. 
Stevens,  50  Iowa  491;  Butterficld  v.  Wicks,  44 
Iowa  310;  Holbrook  v.  Perry,  66  Iowa  286. 
See  also  Burdick  v.  Kent,  52  Iowa  583;  Dar- 
rah  v.  Cunningham,  72  Iowa  125;  Bradshaw 
v.  Hurst,  57  Iowa  745. 

But  it  has  been  held  that  where  the  surviv- 
ing husband  is  a  nonresident  of  the  state,  and 
has  abandoned  the  homestead  as  a  place 
of  residence  for  himself,  and  is  not  shown 
to  have  any  intention  of  returning  to  it,  the 
homestead  exemption  is  at  an  end  and  the 
husband's  interest  in  the  premises  may  be 
subjected  for  his  debts.  Hornbcck  V.  Brown, 
91  Iowa  316. 

3.  Existence  of  Children  Unnecessary  to  Enable 
Surviving  Husband  to  Claim  Homestead.  —  I  His 
v.  Davis,  90  Ky.  183:  Reed  v.  Talley,  13  Tex. 
Civ.  App.  286;  Brown  v.  Reed,  20  Tex.  Civ. 
App.  74. 

And  this  right  exists,  it  has  been  held, 
against  the  heirs  of  the  wife  as  well  as 
against  the  creditors.    Ellis  v.  Davis,  90  Ky. 
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tl  i  iu.it  ion  of  the  wife's  homestead  for  the  husband's  benefit  after  her  death.1 

Whether  Right  May  Be  Defeated  by  Will  of  Wife.  —  In  some  jurisdictions  it  has  been 
I  that  a  wile  cannot  by  will  dispose  of  the  homestead  declared  on  her 
separate  property  so  as  to  defeat  the  husband's  right  during  his  lifetime  to 
occupy  the  property  after  her  death,  so  long  as  he  elects  to  do  so.8  But  in 
Mississippi  a  different  rule  has  been  declared.3' 

Effect  of  Abandonment. —  It  has  been  held  that  where  the  homestead  is  the 
separate  property  of  the  wife,  a  husband  who  has  abandoned  his  wife  without 
reasonable  cause  cannot  claim  any  part  of  the  homestead  as  survivor.4 

Mere  Temporary  Absence.  —  But  it  has  been  held  that  a  mere  temporary  absence 
will  not  amount  to  an  abandonment  of  the  homestead  so  as  to  defeat  the  right 
of  the  husband  by  survivorship.5 

Whether  Surviving  Husband's  Interest  Is  Assignable.  —  Under  statute  in  Iowa  it  has 
been  held  that  the  right  of  occupancy  and  possession  on  the  part  of  the  sur- 
viving husband  does  not  confer  any  title  which  can  be  conveyed  or  mortgaged.6 
And  under  statute  in  Illinois  it  has  been  held  that  a  surviving  husband  cannot 
convey  by  deed  to  a  third  person  his  estate  of  homestead  in  premises  the  fee 
of  which  is  in  the  heirs  of  his  wife,  before  the  homestead  has  been  assigned  or 
set  off,  so  as  to  vest  the  grantee  of  the  deed  with  the  right  to  have  the  home- 
stead set  off  and  assigned  to  him.7  But  in  other  jurisdictions  the  husband 
has  the  right  and  power  to  alienate  or  mortgage  his  interest.8 

2.  Of  Widow  —  a.  In  General.  — In  most  jurisdictions  the  statutes 
provide  for  the  continuance  of  the  homestead  after  the  death  of  the 
homesteader  for  the  benefit  of  his  widow,9  and  this  though  she  be  without 


Homestead  Declared  on  Community  Property.  — 

This  rule  has  been  laid  down  in  the  case  of  a 
homestead  declared  on  community  property. 
Robinson  v.  Dougherty,  118  Cal.  299;  Roberts 
v.  Greer,  22  Nev.  318,  58  Am.  St.  Rep.  755. 

1.  Jurisdictions  in  Which  No  Provision  Is  Made 
for  Surviving  Husband.  —  Thompson  v.  King, 
54  Ark.  9;  Keyte  v.  Peery,  25  Mo.  App.  394.. 

2.  View  that  Interest  of  Surviving  Husband  May 
Jfot  Be  Defeated  by  Will  of  Wife.  —  Henson  v. 
Moore,  104  111.  403;  Siewart  v.  Brand,  23  Iowa 
477;  Reed  v.  Talley,  13  Tex.  Civ.  App.  286. 

3.  Interest  of  Surviving  Husband  Defeated  by 
Wife's  Will  in  Mississippi.  —  Kelly  v.  Aired,  65 
Miss.  495. 

4.  Abandonment  of  Wife  as  Defeating  Surviving 
Husband's  Interest.  —  Hector  v.  Knox,  63  Tex. 

613. 

Husband's  Conveyance  as  Abandonment.  —  Un- 
der statuie  in  Illinois  it  has  been  held  that 
where  a  surviving  husband  conveyed  all  of  his 
rights  and  interest  as  one  of  the  heirs  in  the 
land  of  his  deceased  wife,  which  had  been 
occupied  by  him  and  her  as  a  homestead, 
he  thereby  released  all  of  his  rights  under  the 
homestead  laws,  which  rights. became  merged 
in  the  fee  and  could  not  be  asserted  against 
the  other  heirs.    Best  v.  Jenks,  123  111.  447. 

Surviving  Husband  Selling  Homestead  in  Com- 
munity Property  Not  Entitled  to  Second  Homestead 
in  Wife's  Separate  Property.  —  Upon  ihe  death 
of  either  spouse  a  homestead  declared  upon 
community  property  vests  absolutely  in  the 
survivor,  still  retaining  its  homestead  charac- 
teristics; and  if  the  surviving  husband  after- 
wards sells  the  property  it  has  been  held  that 
he  is  not  entitled  to  have  another  homestead 
set  apart  to  him  out  of  the  separate  property 
of  the  deceased.  Matter  of  Ackerman,  80  Cal. 
208,  13  Am.  St.  Rep.  116. 


5.  Henson  v.  Moore,  104  111.  403. 
Thus  the  absence  of  the  husband  from  resi- 
dence on  the  premises  of  the  wife  for  a  short 
time,  in  consequence  of  some  difficulty  with 
the  wife,  is  not  such  an  abandonment  of  the 
homestead  as  deprives  him  of  his  right  under 
the  statute,  where  he  returns  during  the  wife's 
last  illness  and  lives  with  her  on  the  premises 
until  her  death.  Henson  v.  Moore,  104  111. 
403- 

6.  Butterfield  v.  Wicks,  44  Iowa  310.  See 
also  Smith  v.  Eaton,  50  Iowa  488. 

7.  Best  v.  Jenks,  123  111.  447. 

8.  Surviving  Husband's  Interest  Held  to  Be 
Assignable.  —  Hannon  v.  Sommer,  10  Fed.  Rep. 
6or,  declaring  the  law  in  Kansas;  Him- 
melman  v.  Schmidt,  23  Cal.  117;  Revalk  v. 
Kraemer,  8  Cal.  73;  Benson  v.  Aitken,  17  Cal. 
163;  Brewer?/.  Wall,  23  Tex.  585,  76  Am.  Dec. 
76;  Morrill  v.  Hopkins,  36  Tex.  686;  Dawson 
v.  Holt,  44  Tex.  174;  Rice  v.  Scottish-Ameri- 
can Mortg.  Co.,  (Tex.  Civ.  App.  1895)  30  S. 
W.  Rep.  75;  Watts  v.  Miller,  76  Tex.  13; 
Kidwell  v.  Carson,  3  Tex.  Civ.  App.  327.  See 
also  Jordan  v.  Imthurn,  51  Tex.  276. 

9.  Continuance  of  Husband's  Homestead  for  Ben- 
efit of  Widow —  Alabama.  —  Weber  v.  Short,  55 
Ala.  311;  Miller  v.  Marx,  55  Ala.  322;  Leslie 
v.  Tucker,  57  Ala.  483;  Smith  v.  Cockrell  66 
Ala.  64;  Boiling  v.  Jones,  67  Ala.  508;  Hunter 
v.  Law,  68  Ala.  365;  Munchus  v.  Harris,  69 
Ala.  506;  Keel  v.  Larkin,  72  Ala.  493;  Garland 
v.  Bostick,  118  Ala.  209. 

California.  —  Matter  of  Buchanan,  8  Cal. 
507;  Gee  v.  Moore,  14  Cal.  472;  Matter  of 
James,  23  Cal.  415;  McQuade  v.  Whaley,  31  Cal. 
526;  Matter  of  Wixom,  35  Cal.  320;  Matter  of 
Delaney,  37  Cal.  181 ;  Kingsley  v.  Kingsley,  39 
Cal.  665;  Rich  v.  Tubbs,  41  Cal.  34;  Schadt  v. 
Heppe,  45  Cal.  433;  Herrold  v.  Reen,  58  Cal. 
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children.1    And  she  is  as  much  entitled  to  control  the  rents  and  profits  of 


443;  Watson  v.  His  Creditors,  ;8  Cal.  556; 
Graham  v.  Stewart,  68  Cal.  374;  Tyrrell  v. 
Baldwin,  78  Cal.  470;  Mechanics'  Bldg.,  etc., 
Assoc.  v.  King,  83  Cal.  440;  Baker  v.  Brick- 
ell,  87  Cal.  329;  Matter  of  Schmidt,  94  Cal. 
334;  Matter  of  Croghan,  92  Cal.  370. 

Illinois.  —  Merritt  v.  Merritt,  97  111.  243; 
Browning  v.  Harris,  99  111.  456;  Kitterlin  v. 
Milwaukee  Mechanic's  Mut.  Ins.  Co.,  134  111. 
647;  Jones  v.  Gilbert,  135  111.  27;  Brokaw  v. 
Ogle,  170  111.  115. 

Iowa.  —  Burns  v.  Keas,  21  Iowa  257;  Cotton 
v.  Wood,  25  Iowa  43;  Byers  v.  Johnson,  89 
Iowa  278;  Collins  v.  Collins,  72  Iowa  104; 
Strong  v.  Garrett,  90  Iowa  100. 

Kansas.  —  Dayton  v.  Donart,  22  Kan.  256; 
Hafer  v.  Hafer,  33  Kan.  464;  Hoffman  v.  Hill, 
47  Kan.  611. 

Kentucky.  —  Phipps  v.  Acton,  12  Bush  (Ky. 
377;  Evans  v.  Evans,  13  Bush  (Ky.)  587; 
McTaggert  v.  Smith,  14  Bush  (Ky.)  414; 
Funk  v.  Walters,  6  Ky.  L.  Rep.  297;  Wilson 
v.  Campbell,  14  Ky.  L.  Rep.  512;  Myers  v. 
Myers,  89  Ky.  442;  Allensworth  v.  Kim- 
brough,  79  Ky.  332;  Robinson  v.  Smithey,  80 
Ky.  636;  Merrifield  v.  Merrifield,  82  Ky.  526; 
Derr  v.  Wilson,  84  Ky.  14. 

Minnesota.  —  Wilson  v.  Procior,  28  Minn.  13. 

Mississippi. — Morrison  v.  M'Daniel,  30  Miss. 
213;  Hardin  v.  Osborne,  43  Miss.  532;  Thorns 
v.  Thorns,  45  Miss.  263;  Birmingham  v. 
Birmingham,  53  Miss.  610;  Hickman  v.  Ruff, 
55  Miss.  549. 

Missouri.  —  Huffschmidt  v.  Gross,  112  Mo. 
649;  Kirksville  Sav.  Bank  v.  Spangler,  59  Mo. 
App  172. 

new  Hampshire.  —  Batchelder  v.  Fottler,  62 
N.  H.  445- 

North  Dakota.  —  Fore  v.  Fore,  2  NT.  Dak.  260. 

South  Carolina.  —  Hosford  v.  Wynn,  26  S. 
Car.  130;  Glover  v.  Glover,  45  S.  Car.  51; 
Ex  p.  Worley,  49  S.  Car.  41. 

Tennessee.  —  Farrow  v.  Farrow,  13  Lea 
(Tenn.)  120;  Shelton  v.  Hurst,  16  Lea  (Tenn.) 
470. 

Texas.  —  Wood  v.  Wheeler,  7  Tex.  13;  James 
v.  Thompson,  14  Tex.  463;  Hubbard  v.  Home, 
24  Tex.  270;  Runnels  v.  Runnels,  27  Tex.  515; 
Blair  v.  Thorp.  33  Tex.  38;  Lacey  v.  Clements, 
36  Tex.  661;  McLane  v.  Paschal,  62  Tex.  102. 
See  also  Oldham  v.  Mclver,  49  Tex.  556; 
Wortham  v.  Anderson,  6  Tex.  Civ.  App.  18. 

Vermont.  —  White  v.  White,  63  Vt.  577. 

Virginia.  —  Barker  v.  Jenkins,  84  Va.  895; 
Hanby  v.  Hcnritze,  85  Va.  177. 

Wisconsin.  —  Johnson  v.  Harrison,  41  Wis. 
381.    See  also  Howe  v.  McGivern,  25  Wis.  525. 

Compare  demons  v.  St.  Andrews,  11  Mani- 
toba III. 

Texas  the  interest  of  the  surviving  hus- 
band exists  in  both  separate  and  community 
property.  Carter  v.  Randolph,  47  Tex.  376; 
H  udgins  v.  Sansom,  72  Tex.  229;  Zwernemann 
v.  Von  Rosenberg,  76  Tex.  522;  Childers  t. 
Henderson,  76  Tex.  664;  Hooper  v.  Caruthers, 
78  Tex.  432;  Lacy  v.  Lockett,  82  Tex.  190; 
Thompson  v.  Jones,  (Tex.  1889)  12  S.  W.  Rep. 
77;  Cameron  v.  Morris,  83  Tex.  14.  Sec  also 
King  v.  Harter,  70  Tex.  579;  Sanburn  v.  Deal. 
3  Tex.  Civ.  App.  385 ;  Clcmons  v.  demons,  92 
Tex.  66. 


In  Louisiana  it  has  been  held  that  the  stat- 
ute in  that  state  giving  to  every  head  of  a 
family  the  right  to  hold  exempt  from  seizure 
by  his  creditors  160  acres  of  land,  etc.,  as 
homesteads  does  not  apply  to  succession  prop- 
erly, and  therefore  if  such  property  has  passed 
into  the  succession  ii  may  be  sold  for  the  pay- 
ment of  the  debts  thereof.  Burnett  v.  Walker, 
23  La.  Ann.  335. 

But  under  statute  in  this  state  it  has  been 
held  thai  a  widow  is  entitled  to  an  allowance 
of  one  thousand  dollars  out  of  the  husband's 
succession  where  there  is  satisfactory  proof  of 
her  necessitous  circumstances.  Lerude's  Suc- 
cession, 11  La.  Ann.  386;  Aaron's  Succession, 
11  La.  Ann.  671;  Foulkes's  Succession,  12  La. 
Ann.  537;  Hunter's  Succession,  13  La.  Ann. 
257;  Gimble  v.  Goode,  13  La.  Ann.  352;  Pen- 
darvis  v.  Wall,  I,  La.  Ann.  452;  Yarborough's 
Succession,  13  La.  Ann.  378;  Sabalot  v.  Popu- 
lus,  31  La.  Ann.  854;  De  Boisblanc's  Succes- 
sion, 32  La.  Ann.  17;  Dougherty's  Succession, 
32  La.  Ann.  412.  See  also  Elliott's  Succes- 
sion, 31  La.  Ann.  31. 

In  Florida  the  wife  has  no  interest  in  the 
homestead  of  her  deceased  husband  except 
dower.  Wilson  -v.  Fridenburg,  19  Fla.  461; 
Brokaw  v.  McDougall,  20  Fla.  212;  Miller  v. 
Finegan,  26  Fla.  29. 

By  What  Law  Governed.  —  The  law  governing 
the  homestead  rights  of  the  widow  and  minor 
children  is  that  in  force  at  the  time  of  the  hus- 
band's death.  Tyrrell  v.  Baldwin,  78  Cal. 
470;  Gruwell  v.  Seybolt.  82  Cal.  7;  Davidson 
v.  Davis,  86  Mo.  440;  Burgess  v.  Bowles,  99 
Mo.  543:  Ailey  v.  Burnett,  134  Mo.  313. 

When  the  Marriage  Is  Void,  no  right  under  it 
exists  for  the  benefit  of  the  alleged  widow. 
Owen  v.  Bracket,  7  Lea  (Tenn.)  448;  Chapman 
v.  Chapman,  16  Tex.  Civ.  App.  382. 

In  a  suit  for  land  purchased  at  an  adminis- 
trator's sale,  brought  by  parties  claiming  as 
the  widow  and  legitimate  children,  it  was  held 
competent  for  the  defendant  to  allege  and 
prove  that  they  were  not  the  widow  and  legiti- 
mate children,  but  that  there  were  others  who 
stood  in  that  relation,  and  to  whom  the  home- 
stead right  belonged,  if  any  existed.  Robin- 
son v.  Crump,  35  Tex.  426. 

Widow  of  Second  Marriage. —  A  homestead 
vested  in  the  husband  during  his  first  mar- 
riage will  inure  upon  his  death  to  the  benefit 
of  1  he  widow  and  child  of  a  second  marriage 
as  against  his  creditors  securing  levy  thereon 
while  he  was  a  widower  without  family. 
National  Bank  v.  Shelton,  87  Tenn.  393. 

1.  Widow  Entitled  Apart  from  Existence  of  Chil- 
dren.—  Brokaw  7'.  Ogle,  170  111.  115;  Gasaway 
v.  Woods,  9  Bush  (Ky.)  72;  Eustache  v. 
Rodaqucst,  ir  Bush  (Ky.)  42;  Riley  v.  Smith, 
(Ky.  1887)  5  S.W.  Rep.  869;  Gray  v.  Hanks,  81 
Ky.  552;  Mooror.  Parker,  13  S.  Car.  486;  Yoe 
v.  Hanvey,  25  S.  Car.  94;  Watkins  v.  Davis, 
61  Tex.  414.  Sec  also  Elsion  v.  Robinson,  23 
Iowa  208;  Dei  v.  Habel,  41  Mich.  88. 

In  North  Carolina  a  widow  is  not  entitled  to 
homestead  in  lands  of  her  husband  if  he  dies 
leaving  children,  whether  minors  or  adults. 
Hagcr  v.  Nixon,  69  N.  Car.  108;  Wharton  v. 
Legged,  80  N.  Car.  169;  Saylor  v.  Powell,  90 
N.  Car.  202. 
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the  homestead  as  the  husband  was  when  living.1 

Homestead  Created  After  Husband's  Death.  —  In  several  jurisdictions  provision  is 

made  tor  the  setting  apart  by  the  probate  court,  under  certain  circumstances, 
of  a  homestead  to  the  widow  where  no  homestead  was  set  apart  in  the  hus- 
band's  lifetime.2  And  it  has  been  held  that  a  childless  widow  is  entitled  to 
the  provision.3  But  in  other  jurisdictions  it  is  held  that  the  widow  cannot 
create  a  homestead  right  in  the  land  of  the  husband  after  his  death,  and  that 
the  husband  must  have  impressed  the  homestead  character  upon  the  land 


1.  Right  to  Rents  and  Profits.  —  Slull  v.  Gra- 
ham, 60  Ark.  461;  Floyd  v.  Mosier,  1  Iowa 
512;  Dickson  v.  Chorn,  6  Iowa  30. 

Right  to  Growing  Crops.  —  When  homestead 
is  assigned  to  a  widow  while  the  crops  grow- 
ing at  her  husband's  death  still  remain  upon 
the  land,  she  takes  the  crops  as  against  the 
decedent's  creditors  and  next  of  kin.  Vaughn 
v.  Vaughn,  88  Tenn.  742. 

Right  to  Sue  for  Breach  of  Covenant  Running 
with  Land.  — ■  A  widow  in  possession  of  her 
husband's  homestead  may  sue  for  breach  of 
covenant  running  with  the  land.  St.  Louis, 
etc.,  R.  Co.  v.  O'Baugh,  49  Ark.  418. 

Right  to  Sue  for  Trespass.  —  The  widow  is  en- 
titled to  the  possession  of  the  whole  homestead 
of  the  deceased  husband,  and  is  the  proper 
person  to  sue  for  trespass.  The  heirs  may  sue 
separately  for  a  permanent  injury  to  the  free- 
hold resulting  from  the  trespass.  Little  Rock, 
etc.,  R.  Co.  v.  Dyer,  35  Ark.  360.  See  also 
Funk  v.  Walter,  87  Ky.  182. 

A  widow  continuing  to  occupy  the  home- 
stead belonging  to  her  former  husband  has 
such  right  to  occupancy  as  to  entitle  her  to 
sue  for  injuries  to  her  enjoyment  of  the  prop- 
erty by  a  wrongdoer,  although  it  may  not 
appear  but  that  her  right  to  the  property  is  sub- 
ject to  be  divested  at  any  time.  Cain  v.  Chi- 
cago, etc.,  R.  Co.,  54  Iowa  255. 

2.  Widow's  Right  to  Probate  Homestead  Where 
No  Homestead  Has  Been  Declared  in  Husband's 
Lifetime.  —  Brooks  v.  Johns,  119  Ala.  412; 
Matter  of  Schmidt,  94  Cal.  334;  Keyes  v. 
Cyrus,  iooCal.  322,  38  Am.  St.  Rep.  296;  Matter 
of  Noah,  73  Cal.  590,  2  Am.  St.  Rep.  834;  Kear- 
ney v.  Kearney,  72  Cal.  59] ;  Matter  of  Car- 
riger,  107  Cal.  618;  Fountain  v.  Hendley,  82 
Ga.  616;  Coughanour  v.  Hoffman,  2  Idaho 
267;  Walley's  Estate,  11  Nev.  260;  Helm  v. 
Helm,  30  Gratt.  (Va.)  404.  See  also  Engle- 
hardt  v.  Yung,  76  Ala.  534.  Compare  Cham- 
bers v.  McPhaul,  55  Ala.  367;  David  v.  David, 
56  Ala.  49. 

Under  Statute  in  Washington  providing  that  a 
decedent's  widow  or  children  may  remain  in 
possession  of  the  homestead,  and  if  the  de- 
cedent has  not  in  his  lifetime  complied  with 
the  law  for  acquiring  a  homestead  they  may 
have  the  property  set  aside  for  their  use  ex- 
empt from  the  decedent's  debts,  it  has  been 
held  that  the  obtaining  of  a  general  judgment 
lien  against  the  husband's  real  estate  before 
he  and  his  family  had  begun  to  reside  on  the 
premises  will  not  cut  off  the  subsequent  selec- 
tion of  a  homestead  by  the  widow  at  any  time 
before  sale.    McMillans.  Marr,  1  Wash.  26". 

In  North  Carolina  a  widow  who  has  no  home- 
stead of  herown  and  no  living  children  by  the 
marriage  is  entitled  to  have  a  homestead 
allotted  out  of  the  estate  of  her  deceased  hus- 


band, although  no  homestead  was  allotted  to 
him  during  his  life.  Smith  v.  McDonald,  95 
N.  Car.  163. 

Homestead  Set  Apart  Out  of  Devised  Property. 
—  In  Bridwell  z\  Bridwell,  76  Ga.  627,  it  was 
held  that  a  widow  may  have  set  apart  an  ex- 
emption for  herself  and  minor  children  from 
the  property  which  belonged  to  her  deceased 
husband  at  the  time  of  his  death,  where  by 
the  will  of  the  husband  the  property  has  been 
devised  to  her  for  life  and  in  trust  for  such 
minor  children,  and  such  exemption  will  be 
granted  in  spite  of  the  objections  of  a  judg- 
ment creditor  of  the  husband. 

Allowance  in  Lieu  of  Homestead.  —  In  Texas, 
where  one  dies  leaving  no  homestead  the  sur- 
viving widow  is  entitled  to  an  allowance  in 
lieu  of  a  homestead.  Terry  v.  Terry,  39  Tex. 
310;  Burt  v.  Box,  36  Tex.  114;  Mayman  v. 
Reviere,47  Tex.  357;  Hoffman  v.  Hoffman,  79 
Tex.  189.  See  also  Ragland  v.  Rogers,  34 
Tex.  617;  Newcomb  v.  Newcomb,  38  Tex.  561; 
Mabry  v,  Harrison,  44  Tex.  287. 

Substituted  Homestead.  —  Under  statute  in 
Alabama  it  has  been  held  that  when  the  de- 
cedent's homestead,  reduced  to  the  lowest  pos- 
sible area,  still  exceeds  two  thousand  dollars 
in  value,  the  widow  has  a  right  to  select  other 
lands  in  lieu  thereof,  and  she  may  select  lands 
of  less  value  than  two  thousand  dollars. 
Jackson  v.  Rowell,  87  Ala.  686. 

Claiming  a  Second  Homestead.  —  It  has  been 
held  that  a  widow  to  whom  a  probate  court 
has  set  apart  a  homestead  out  of  the  estate  of 
her  deceased  husband  may,  if  she  afterwards 
marries,  claim  a  second  homestead  under  the 
general  homestead  act  on  the  estate  of  her 
second  husband.  Higginsz/.  Higgins,  46  Cal. 
259- 

3.  Widow  Entitled  to  Probate  Homestead  Apart 
from  Existence  of  Children.  —  Matter  of  Arm- 
strong, 80  Cal.  71;  Matter  of  Lamb,  95  Cal. 
397;  Walley's  Estate,  11  Nev.  260.  See  also 
Wentzel  v.  Hayes,  16  QhioCir.  Ct.  110,  8  Ohio 
Cir.  Dec.  756.  Cotnpare  Taylor  v.  Thorn,  29 
Ohio  St.  569;  Kidd  v.  Lester,  46  Ga.  231. 

In  Georgia  it  was  held  that  a  widow  who  had 
no  children  living  with  her  dependent  on  her 
for  support  was  not  entitled  to  a  homestead 
out  of  the  property  of  her  deceased  husband, 
as  the  head  of  a  family,  according  to  the  true 
intent  and  meaning  of  the  Constitution  of  1868. 
Kidd  v.  Lester,  46  Ga.  231. 

But  the  Testator's  Widow  and  the  Stepmother  of 
His  Minor  Children,  undertaking  after  his  death 
to  keep  the  children  together  and  lo  care  for 
and  support  them,  became  the  head  of  his 
family,  and  as  such  was  entitled  to  a  home- 
stead in  his  realty  for  the  benefit  of  herself  and 
the  minors.  Holloway  v.  Holloway,  86  Ga. 
576,  22  Am.  St.  Rep.  484. 
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during  his  life,  and  she  must  succeed  him  in  that  right.1 

In  What  Property  Widow  Is  Entitled  to  Homestead.  —  It  has  been  held  that  the 
exemption  in  favor  of  the  widow  attaches  only  to  land  of  which  the  husband 
died  seized.2 

Lands  Held  by  Trustee.  —  She  cannot  assert  a  claim  to  homestead  in  lands  held 
by  her  husband  merely  as  a  trustee.3 

Equitable  Estate.  —  But  she  is  entitled  to  a  homestead  in  lands  of  her  deceased 
husband  held  by  an  equitable  title  only,  as  where  he  held  under  an  agreement 
to  purchase,  the  purchase  money  or  part  thereof  having  been  paid.4 

Lands  Held  for  Life  or  for  Term  of  Years.  —  Lands  held  for  life  5  or  for  a  term  of 
years  6  by  the  husband  in  which  a  homestead  right  is  enjoyed  have  been  held 
not  to  continue  as  a  homestead  to  the  widow. 

Reversionary  Interest.  —  Nor,  it  has  been  held,  has  the  widow  a  right  of  home- 
stead in  a  reversionary  interest  belonging  to  her  deceased  husband,  since 
the  right  of  present  occupancy  is  deemed  essential  to  the  existence  of  the 
homestead.7 

Lands  Held  in  Common.  —  But  it  has  been  held  that  a  widow  is  entitled  to  a 
homestead  in  lands  of  which  her  husband  died  seized  in  common  with  another.8 

b.  Character  and  Extent  of  Widow's  Interest.  —  Under  statute  in 
most  jurisdictions  the  widow  is  entitled  to  a  conditional  estate  for  life  in  the 
homestead  of  her  deceased  husband.9    But  in  other  jurisdictions  she  is,  under 


1.  View  that  Widow  Is  Not  Entitled  to  Home- 
stead Where  None  Was  Declared  in  Husband's 
Lifetime.  —  Trotter  v.  Trotter,  31  Ark.  145; 
Johnston  v.  Turner,  29  Ark.  280;  Hoback  v. 
Hoback,  33  Ark.  404;  Elston  v.  Robinson,  23 
Iowa  20S;  Peebles  v.  Bunting,  103  Iowa  489; 
Dehoney  v.  Bell,  (Ky.  1895)  30  S.  W.  Rep. 
400:  King  v.  McCarihy,  54  Minn.  190. 

Necessity  of  Occupancy  by  Widow.  —  In  John- 
ston v.  Turner,  29  Ark.  280,  it  was  held  that 
the  domicil  of  the  wife  and  minor  children  fol- 
lows that  of  the  husband,  and  their  actual  per- 
sonal residence  at  the  homestead  place  is  not 
necessary  to  perfect  the  right  in  him,  or  to  en- 
title them  to  the  benefit  of  it  after  his  death; 
and  that  where  the  head  of  a  family  has  in 
good  faith  selected  a  place  of  residence,  owns 
the  land,  and  has  entered  and  resides  upon  it, 
the  absence  of  the  wife  and  children  might 
require  stronger  proof  of  his  intention,  but 
nothing  more. 

2.  Homestead  Attaches  Only  to  Lands  of  Which 
Husband  Died  Seized.  —  Boiling  v.  Jones,  67 
Ala.  508;  Stockton  Bldg.,  etc.,  Assoc.  v.  Chal- 
mers, 65,  Cal.  93;  Berry  v.  Dobson,  68  Miss. 
483;  Horn  v.  Tufts,  39  N.  H.  478. 

Undivided  Interest  of  Children.  —  The  home- 
stead right  of  a  widow  does  not  attach  to  the 
undivided  interest  of  the  children  of  the  de- 
ceased husband  inherited  from  his  wife  by  a 
former  marriage.  Gilliam  v.  Null,  58  Tex. 
298.    See  also  King  v.  Gillcland,  60  Tex.  271. 

3.  No  Homestead  in  Lands  Held  in  Trust.  — 
Ogden  v.  Ogden,  60  Ark.  70,  46  Am.  St.  Rep. 
151 ;  Osborn  v.  Strachan.  32  Kan.  52. 

4.  Equitable  Interest  Sufficient.  —  Munch  us  v. 
Harris.  69  Ala.  506;  Pcrsifull  v.  Hind,  88  Ky. 
296. 

Thus  where  a  party  held  land  under  an 
agreement  to  purchase,  and  after  his  death  the 
purchase  moncv  was  paid  in  full  by  the  sale 
of  a  portion  of  the  land,  but  no  title  deed  was 
ever  executed,  the  widow  and  children  are 
entitled  to  their  homestead  out  of  the  unsold 


remainder.  Munro  v.  Jeter,  24  S.  Car.  29. 
See  also  Garaty  v.  DuBose,  5  S.  Car.  493. 

But  in  McCreery  v.  Fortson,  35  Tex.  641,  it 
was  held  that  a  purchaser  by  title  bond  to  con- 
vey land  who  dies  before  paying  the  purchase 
money  has  not  such  an  interest  in  the  land  as 
will  create  a  homestead  exemption  in  favor  of 
his  family. 

5.  No  Homestead  in  Lands  Held  for  Life.  — 

Ogden  v.  Ogden,  60  Ark.  70,  46  Am.  St.  Rep. 
151- 

6.  No  Homestead  in  Term  for  Years.  —  Pizzala 

v.  Campbell,  46  Ala.  40. 

In  Brown  v.  Keller,  32  111.  151,  83  Am.  Dec. 
258,  it  was  held  that  a  widow  has  no  right  of 
homestead  in  property  held  by  her  husband 
for  a  term  which  expired  before  his  death. 

Lands  Held  as  Tenant  at  Will.  —  In  the  same 
way  it  has  been  held  that  the  widow  is  not 
entitled  to  a  homestead  in  lands  held  by  the 
husband  as  a  tenant  at  will.  Berry  v.  Dobson, 
68  Miss.  483. 

7.  No  Homestead  in  Reversionary  Interest.  — 
Howell  v.  Jones,  91  Tenn.  402. 

8.  Homestead  Right  in  Lands  Held  by  Husband 
in  Common  with  Another.  —  Ward  v.  Mayfield, 
41  Ark.  94;  Stull  v.  Graham,  60  Ark.  461 ;  Mc- 
Clary  v.  Bixby,  36  Vt.  254;  Danforth  v.  Beat- 
tie,  43  Vt.  138.  Compare  Matter  of  Carriger, 
107  Cal.  618. 

9.  Widow  Entited  to  Conditional  Life  Estate  in 
Homestead. —  Merritt  v.  Merritt,  97  111.  243; 
Brokaw  v.  Ogle,  170  111.  115;  Snell  v.  Snell, 
123  III.  403,  5  Am.  St.  Rep.  526;  Stevens  v. 
Stevens,  50  Iowa  491;  Dayton  v.  Donart, 
22  Kan.  256;  McCarthy  v.  Van  Der  Mey,  42 
Minn.  189;  Lake  v.  Page,  63  N.  H.  318: 
Zwcrncmann  v.  Von  Rosenberg,  76  Tex.  522; 
Dooly  v.  Stringham,  4  Utah  107;  Howe  v.  Mc- 
Givcrn,  25  Wis.  532;  Ferguson  v.  Mason,  60 
Wis.  377.  Compare  Green  r.  Crow,  17  Tex. 
180;  Reeves  v.  Petty,  44  Tex.  250;  Horn  v. 
Arnold,  52  Tex.  161 ;  Watson  v.  Rainey,  69. 
Tex.  319. 
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certain  circumstances,  entitled  to  a  fee-simple  interest.1 

Whether  interest  Assignable.  —  Under  the  law  in  some  of  the  states  it  has  been 
held  that  the  right  conferred  upon  the  widow  surviving  is  the  right  to  remain 
in  the  occupancy  of  the  premises  or  homestead,  and  hence  an  attempted 
alienation  of  her  interest  works  an  abandonment  as  against  the  heirs,  who  may 
bring  an  action  for  recovery  against  the  alienee.8  And  in  Arkansas  it  has 
Ikhmi  held  that  in  such  case  it  becomes  assets  in  the  hands  of  the  administrator 
for  the  payment  of  debts  against  the  estate.3 

Effect  of  Allotment  of  Homestead  Prior  to  Conveyance.  —  In  some  jurisdictions  a  dis- 
tinction has  been  made  in  this  respect  between  a  conveyance  made  prior  to 


In  Missouri,  prior  to  March  iS,  1875,  the 
homestead,  upon  the  death  of  the  husband, 
passed  to  and  vested  in  the  widow  absolutely, 
subject  only  to  the  possessory  rights  of  the 
minor  children  during  their  minority.  Skouten 
v.  Wood,  57  Mo.  380;  Gragg  v.  Gragg,  65  Mo. 
343;  Brown  v.  Brown,  68  Mo.  388;  Register  v. 
Hensley,  70  Mo.  189;  Rogers  v.  Marsh,  73  Mo. 
64;  French  v.  Stratton,  79  Mo.  560;  Rockhey 
-j.  Rockhey,  97  Mo.  76;  Burgess  v.  Bowles.  99 
Mo.  543;  Case  v.  Mitzenburg,  109  Mo.  311; 
Van  Syckel  v.  Beam,  no  Mo.  589;  Goode  v. 
Lewis,  118  Mo.  357;  Linville  v.  Hartley,  130 
Mo.  252;  Albrecht  v.  Imbs,  3  Mo.  App.  587; 
Keyte  v.  Peery,  25  Mo.  App.  394;  Richards  v. 
Smith,  47  Mo.  App.  619. 

Under  Rev.  Stat.  Mo.  1889,  §  5439,  however, 
on  the  death  of  the  husband  the  wife  takes  a 
life  estate  in  the  homestead  property,  and  the 
minor  children  take  an  estate  therein  during 
their  minority.  See  Huschmidt  v.  Gross,  112 
Mo.  649;  Kirksville  Sav.  Bank  v.  Spangler,  59 
Mo.  App.  172. 

1.  Under  Statute  in  Nevada  it  has  been  held 
that  when  a  declaration  of  homestead  is  filed, 
the  property  is  held  by  the  husband  and  the 
wife  as  joint  tenants,  and  that  upon  the  death 
of  the  husband  the  homestead  property  vests 
absolutely  in  the  surviving  wife.  Smith  v. 
Shrieves,  13  Nev.  303. 

Under  Statute  in  California  it  has  been  held 
that  if  a  homestead  is  selected  from  com- 
munity property,  upon  the  death  of  the  hus- 
band it  vests  absolutely  in  the  widow.  Matter 
of  Wixom,  35  Cal.  320;  Bollinger  w.  Manning,  79 
Cal.  7;  Mechanics' Bldg.,  etc.,  Assoc.  v.  King. 
83  Cal.  440;  Sanders  v.  Russell,  86  Cal.  119,  21 
Am.  St.  Rep.  26;  Sheehy  v.  Miles,  93  Cal.  288; 
Collins  v.  Scott,  100  Cal.  446;  Matter  of  Bur- 
dick,  76  Cal.  639. 

Also  it  has  been  held  that  if  the  husband 
selects  a  homestead  from  his  separate  estate, 
it  will,  upon  his  death,  vest  absolutely  in  the 
wife.    Matter  of  Croghan,  92  Cal.  370. 

But  it  has  been  held  that  if  the  homestead 
is  selected  from  the  separate  properly  of  the 
husband  without  his  assent,  it  will  vest  in  his 
heirs  on  his  death,  subject  to  the  power  of  the 
Superior  Court  to  assign  it  for  a  limited  period 
to  the  family  of  ihe  decedent.  Mavvson  v. 
Mawson,  50  Cal.  539;  Harris  v.  Harris,  71  Cal. 
314;  Gruvvell  v.  Seybolt,  82  Cal.  7;  Matter  of 
Lamb,  95  Cal.  397;  Weinreich  v.  Hensley,  121 
Cal.  647. 

In  Alabama  it  has  been  held  that  an  exemp- 
tion of  homestead  set  apart  10  the  widow  vests 
a  life  estate  in  the  widow  in  any  event  and  the 
fee  in  her  and  her  children  if  the  estate  is  in- 
solvent.  But  a  judicial  ascertainment  and  dec- 


laration of  insolvency  are  required  before  the 
fee  passes.  Munchus  v.  Harris,  69  Ala.  506; 
Smith  v.  Boutwell.  101  Ala.  375;  Kilgore  v. 
Kilgore,  103  Ala.  617.  See  also  Thornton  v. 
Thornton,  45  Ala.  274;  Median  v.  Turrentine, 
48  Ala.  68;  Hudson  v.  Stewart.  48  Ala.  204; 
Corr  v.  Shackelford,  68  Ala.  241. 

2.  Widow's  Interest  Held  Not  to  Be  Assignable. 
—  Barber  v.  Williams.  74  Ala.  331;  Sanson  v. 
Harrell,  55  Ark.  572;  Freeman  v.  Mills,  (Ky. 

1897)  39  S.  W.  Rep.  826.  See  also  Norton  v. 
Norton,  (Alp.  1892)  10  So.  Rep.  436. 

In  California  it  has  been  held  that  the  right 
to  have  a  probate  homestead  admeasured  does 
not  constitute  an  interest  in  land  such  as  will 
pass  by  a  conveyance  purporting  to  pass  all  of 
the  widow's  right,  title,  claims,  and  interest  in 
the  estate  of  the  deceased  husband.  Matter  of 
Vance,  100  Cal.  425.  To  the  same  effect  see 
Matter  of  Moore,  57  Cal.  446;  Phelan  v.  Smith, 
100  Cal.  158;  In  re  King,  (Cal.  1894)  36  Pac. 
Rep.  806.  See  also  Hoppe  v.  Hoppe,  (Cal. 
1894)  36  Pac.  Rep.  389.  Compare  McHarry  v. 
Stewart,  (Cal.  1893)  35  Pac.  Rep.  141. 

Contra.- — But  a  different  rule  prevails  in 
other  jurisdictions.  Nebraska  L.  &  T.  Co.  v. 
Smassall,  38  Neb.  516;  Kiolbassa  v.  Raley,  1 
Tex.  Civ.  App.  165;  Grothaus  v.  De  Lopez,  57 
Tex.  670.  See  also  Abbotts.  Abbott,  97  Mass. 
136;  McCarthy  v.  Van  Der  Mey,  42  Minn.  189. 

In  Kansas  it  has  been  held  that  if  an  interest 
in  the  homestead  is  sold  and  conveyed  by  the 
widow  while  ihe  property  is  still  occupied  as  a 
homestead  by  her  and  any  one  or  more  of  the 
minor  children,  the  title>tosuch  interest  passes 
to  the  purchaser  free  from  all  debts  except  prior 
incumbrances  given  by  the  intestate  and  his 
wife]or  the  grantor  and  his  wife,  and  taxes  and 
debts  for  purchase  money  and  improvements, 
although  the  property  may  afterwards  be 
abandoned  as  a  homestead  by  the  widow  and 
children.  Dayton  v.  Donart,  22  Kan.  256. 
See  also   Harclerode  v.  Green,  (Kan.  App. 

1898)  54  Pac.  Rep.  505. 
Under  a  Provision  of  the  Georgia  Code  that 

"  parties  who  have  taken  a  homestead  of  realty 
under  the  Constitution  of  1S68  shall  have  the 
right  to  sell  said  homestead  and  reinvest  the 
same  by  order  of  the  judge  of  the  Superior 
Courts  of  this  state,"  it  has  been  held  that  the 
surviving  widow  may,  in  behalf  of  herself  and 
minor  son,  sell  the  homestead  by  order  of  the 
judge  of  the  Superior  Court,  and  the  purchaser 
acquires  the  title  divested  of  any  claims  which 
any  of  the  heirs  at  law  might  have  upon  the 
property.  Linch  v.  Mclntyre,  78  Ga.  209. 
See  also  Fleetwood  v.  Lord,  87  Ga.  592.  Com- 
part Whittle  v.  Samuels,  54  Ga.  548. 

3.  Garibaldi  v.  Jones,  48  Ark.  230. 
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an  assignment  of  homestead  and  a  conveyance  subsequent  to  such  assignment. 

After  Assignment.  —  Thus  it  has  been  held  that  where  the  homestead  is 
assigned  and  set  off  to  the  widow  her  inchoate  and  imperfect  right  becomes  a 
vested  estate  in  the  premises  set  off  which  she  may  convey  to  a  third  person 
if  she  chooses.1 

Conveyance  Before  Assignment  of  Homestead.  — -  But  it  has  been  held  that  the  widow's 
homestead  right  is  merely  inchoate  until  it  is  assigned  and  set  out  in  specific 
property,  ana  the  surviving  wife  cannot  by  deed  convey  to  a  third  person  her 
estate  of  homestead  in  the  premises,  the  fee  of  which  is  in  the  heirs,  before 
the  homestead  has  been  assigned  or  set  off,  so  as  to  vest  such  third  person  with 
the  right  to  have  the  homestead  set  off  and  assigned  to  him.2  On  the  other 
hand,  it  has  been  held  that  the  widow  may  convey  her  unallotted  homestead 
notwithstanding  it  existed  in  a  tract  of  land  which  was  in  excess  of  the 
quantity  and  value  to  which  the  homestead  was  limited  under  the  law.3 

Whether  Subject  to  Partition  at  Suit  of  Heirs.  —  It  is  the  prevailing  rule  that  the 
widow  is  entitled  to  homestead  as  well  against  heirs  as  against  creditors  of  her 
deceased  husband,  and  that  during  the  continuance  of  her  right  of  occupancy 
there  can  be  no  partition  of  the  homestead  at  the  suit  of  the  heirs,  *  and  this 
though  there  are  no  creditors  of  the  decedent.5  But  where  the  widow  is  a 
party  to  a  suit  for  partition  among  the  heirs  and  fails  to  claim  her  homestead 
right,  it  is  barred  by  the  decree.6  In  Michigan  it  has  been  held  that  where 
the  homestead  can  be  partitioned  by  metes  and  bounds  there  is  no  difficulty 
in  partitioning  it  among  the  heirs  entitled,  subject  to  the  homestead  right  of 
the  widow  until  its  termination;  but  where  land  is  subject  to  a  homestead 
interest  of  the  widow  and  minor  children,  and  is  within  the  constitutional 
limitations  as  to  quantity  and  value,  and  cannot  be  divided  in  proceedings  for 
partition,  it  is  not  subject  to  sale  under  such  proceedings.7  And  in  Missouri 
it  has  been  held  that  if  the  land  exceeds  in  area  or  value  the  statutory  limit  of 
a  homestead  the  heirs  have  a  right  to  a  partition  of  the  estate  in  excess  of  the 

1.  Allotted  Homestead  Held  to  Be  Assignable.         In  Kansas  it  has  been  held  that  so  long  as 

—  Whiter.  Plummer,  96  111.  394;  Plummer  v.  the  homestead  is  occupied  by  the  family  of  the 
White.  101  III.  474;  Lake  v.  Page,  63  N.  H.  deceased,  and  until  the  widow  again  marries, 
318.  See  also  Shepard  v.  Brewer,  65  111.  383.  or  the  children  arrive  at  the  age  of  majority, 
Compare  Morris  v.  Moulton,  34  N.  H.  392;  Fro-  no  partition  of  the  homestead  at  ihc  suit  of  the 
bate  Judge  v.  Simonds,  46  N.  H.  363.  heirs  can  be  made,  although  ihe  minor  child 

2.  Unallotted  Homestead  Held  Not  to  Be  Assign-  also  appeared  in  court  and  asked  for  the  par- 
able.—  Anderson  v.  Smith.  159  111.  93;  Slo-  tition.  Hafer  v.  Hafer, 33  Kan.  449.  See  also 
minger  v.  Slominger,  161  111.  270.    See  also  Dayion  v.  Donart,  22  Kan.  256. 

Lake  v.  Page,  63  N.  H.  318.  After  Abandonment  by  the  Widow  the  property 

3.  Unallotted  Homestead  Held  to  Be  Assignable.      ceases  to  have  the  homestead  character  and 

—  Weaiherford  v.  King,  119  Mo.  51,  disapprov-  she  becomes  a  tenant  in  common  with  other 
ing  Miller  v.  Schnebly,  103  Mo.  368.  See  also  heirs.  Orman  v.  Orman,  26  Iowa  361.  And 
Colvin  v.  Hauenstein,  no  Mo.  579;  Richards  partition  among  such  heirs  may  then  be  had. 
v.  Smith,  47  Mo.  App.  619.  Size  v.  Size,  24  Iowa  580. 

Suit  for  Partition  by  Heirs.  —  And  in  such  a  5.  Trotter  v.  Trotter,  31  Ark.  148;  Hoback 

case  partition  is  a  proper  proceeding  in  which  v.  Hoback,  33  Ark.  399. 

to  obtain  the  setting  apart  of  the  homestead  to  6.  Widow's  Right  Barred  by  Partition  Suit  in 

the  alienee.    Colvin  v.  Hauenstein.  no  Mo.  Which  She  Is  a  Party  and  Does  Not  Claim  Honie- 

575;  Weaiherford  v.  King,  119  Mo.  51.  stead. —  Hoback  7/.  Hoback,  33  Ark.  399;  Wright 

4.  Homestead  Held  Not  Subject  to  Partition  Dur-  v.  Dunning,  46  Mo.  271;  Rolf  v.  Timmermeis- 
mg  Widow's  Occupancy.  —  Smally  v.  Chiscnhall,  ter,  15  Mo  App.  249;  Moore  v.  Moore,  (T 
108  Ala.  683;  Trotter  v.  Trotter,  31  Ark.  148;  Civ.  App.  1895)  32  S.  W.  Rep.  161.  Compart 
Hoback  v.  Hoback,  33  Aik.  399;  Nicholas  v.  Wheelock  v.  Overshiner,  1 10  Mo.  100;  Case  v. 
Purczell,  21  Iowa  265,  89  Am.  Dec.  572;  Gas-  Mitzenburg,  109  Mo.  3x1;  Yeates  v.  Briggs,  5 
away  v.  Woods,  9  Bush  (Ky.)  72;  Lancaster  v.  111.  79. 

Redding.  (Ky.    1894)   26   S.   W.   Rep.   1013;  7.  Robinson  v.  Baker,  47  Mich.  619.  See 

Batchcldcr  v.  Fouler  62  N.  H.  445,  overruling  also  Zoellner  v.  Zoellner,  53  Mich.  625. 

Spaulding's  Appeal,  52  N.  H.  33');  Simpson  v.  Indivisible  Homostcad  Exceeding  Constitutional 

Poe,  I  Lea(Tenn.)  701;  Ctiilders7'.  Henderson,  Limitations  as  to  Value.  —  In  Zoellner  v.  Zoell- 

76  Tex.  664;  Keycs  v.  Hill,  30  Vt.  759;  Voelz  ner,  53  Mich.  620.  it  was  held  that  where  the 

i>.  Voclz,  88  Wis.  461.    Sec  also  Eustachc  v.  premises  occupied  by  the  debtor  as  a  home- 

Rodacj'jcst,  11  Hush  (Ky.)  42.  stead  exceed  in  value  the  statutory  limit  and 
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homestead,  and  if  the  interest  of  all  who  are  interested  would  be  promoted 
th  r.  l>v  there  may  be  a  sale  under  the  partition  proceedings.1 

c.  Necessity  of  Outstanding  Indebtedness  Against  Decedent's 
ESTATE.  —  In  some  jurisdictions  it  is  held  that  a  widow  cannot  hold,  as 
ag  linst  the  heirs  at  law,  a  homestead  set  apart  by  her  husband  in  his  lifetime 
where  there  is  no  outstanding  indebtedness  against  the  estate  of  the  decedent,2 
and  the  fact  that  the  homestead  was  claimed  by  the  husband  in  his  lifetime  is 
not,  as  against  the  heir,  presumptive  proof  that  there  are  subsisting  debts  of 
the  estate  outstanding,3  but  if  there  is  an  indebtedness  the  smallness  thereof 
will  be  no  reason  for  disallowing  the  claim  of  homestead.4  But  in  other 
jurisdictions  the  homestead  estate  of  the  wife  after  the  husband's  death  does 
not  depend  upon  the  existence  of  outstanding  debts  against  the  estate.8 

d.  Against  What  Debts  Exemption  Exists  —  Debts  of  Decedent.  —  The 
general  rule  is  that  the  widow's  homestead  is  not  subject  to  administration, 
that  is,  is  not  subject  to  claims  of  general  creditors  of  the  decedent's  estate.6 
But  the  homestead  is  not,  according  to  the  prevailing  decisions,  discharged 
from  all  the  debts  of  the  decedent.  Thus,  in  some  jurisdictions  it  is  subject 
to  specific  liens,  such  as  mortgage  and  vendor's  liens  properly  executed,  and 
even  to  general  indebtedness  for  purchase  money,  improvements,  and  taxes.' 
And  in  some  jurisdictions  the  rule  is  broadly  laid  down  that  the  homestead 
remains  liable  for  the  payment  of  the  same  debts  after  it  descends  to  the 
widow  and  children  for  which  it  was  liable  when  the  title  stood  in  the  husband.8 


cannot  be  divided  so  as  to  carve  out  a  home- 
stead within  that  limit,  no  homestead  exists  in 
favor  of  the  widow  or  family. 

1.  Beckner  v.  McLinn,  107  Mo.  277.  See 
also  Colvin  v.  Hauenstein,  110  Mo.  582; 
Weatherford  v.  King,  119  Mo.  51. 

2.  Widow's  Homestead  Held  Dependent  on  Ex- 
istence of  Outstanding  Indebtedness  Against  Estate. 
—  Zoellner  v.  Zoellner,  53  Mich.  625;  Ex  p. 
Worley,  40  S.  Car.  41;  Barker  v.  Jenkins,  84 
Va.  895.  See  also  Green  v.  Crow,  17  Tex.  180; 
Jergens  v.  Schiele,  61  Tex.  255;  Zwernemann 
v.  Von  Rosenberg,  76  Tex.  522;  Knudsen  v. 
Hannberg,  8  Utah  203.  Compare  Carter  v, 
Randolph,  47  Tex.  376. 

In  North  Carolina  it  has  heen  held  that  a 
widow  cannot  have  a  homestead  laid  off  for 
herself  after  the  death  of  the  husband  when 
he  died  without  leaving  debts.  Hager  v. 
Nixon,  69  N.  Car.  108. 

But  in  Tucker  v.  Tucker,  103,  N.  Car.  170, 
it  was  held  that  where  the  homestead  is  laid 
off  to  the  husband  in  his  lifetime,  or  when 
be  leaves  no  children  to  his  widow  after 
his  death,  it  cannot  be  divested  in  favor  of  the 
heir  by  the  release  or  extinguishment  of  the 
debts  of  the  deceased  husband  by  reason  of 
payment  made  by  the  heir.  And  the  same 
has  been  held  to  be  true  of  a  payment  made 
by  the  administrator.  Ex  p.  Worley,  49  S. 
Car.  41. 

3.  Barker  v.  Jenkins,  84  Va.  895. 
Where  No  Claim  to  Homestead  Was  Made  by 

Husband  in  His  Lifetime. —  In  Helm  v.  Helm, 
30  Gratt.  (Va.)  404,  it  was  held  that  a  widow 
whose  husband  has  died  leaving  no  children 
and  no  debts  and  has  not  claimed  the  home- 
stead in  his  lifetime  is  not  entitled  to  a  home- 
stead in  his  estate  as  against  his  heirs. 

4.  Ex  p.  Worley,  49  S.  Car.  41. 

5.  Widow's  Homestead  Held  Not  Dependent  on 
Outstanding  Indebtedness.  —  Cox  v.  Bridges,  84 
Ala.  553;   Hoback  v.  Hoback,  33  Ark.  399; 


Lancaster  v.  Redding,  (Ky.  1894)  26  S.  W. 
Rep.  1013;  Sillowway  v.  Brown,  12  Allen 
(Mass.)  30;  Freund  v.  McCall,  73  Mo.  343; 
Rhorer  v.  Brockhage,  86  Mo  544. 

6.  Widow's  Homestead  Not  Subject  to  General 
Claims  of  Decedent's  Creditors.  —  Matterof  Tomp- 
kins 12  Cal.  114;  Matter  of  Busse,  35  Cal.  310; 
Shadt  v.  Heppe,  45  Cal.  433;  Matter  of  Gil- 
more,  81  Cal.  240;  Keyes  v.  Cyrus,  100  Cal. 
322,  38  Am.  St.  Rep.  296;  Cummins  v.  Denton, 
1  Tex.  Unrep.  Cas.  181 ;  Blair  v.  Thorp,  33  Tex. 
38;  White  v.  White,  63  Vt.  577;  Childers  v. 
Henderson,  76  Tex.  664.  See  also  Smith  v. 
Wells,  46  Miss.  64. 

7.  Widow's  Homestead  Subject  to  Specific  Liens, 
—  Dayton  v.  Donart,  22  Kan.  256;  Fudges. 
Fudge,  23  Kan.  417;  Jones  v.  Tainter,  15 
Minn.  512;  Blair  v.  Thorp,  33  Tex.  38;  Black 
v.  Rockmore,  50  Tex.  88;  Hensel  v.  Interna- 
tional Bldg.,  etc.,  Assoc.,  85  Tex.  215;  Fossett 
v.  McMahan,  86  Tex.  652.  See  also  Johnson 
v.  Cain,  15  Kan.  532;  Cohen  v.  Ripy,  (Ky. 
1896)  33  S.  W.  Rep.  625;  Mullins  v.  Yar- 
borough,  44  Tex.  14.  Compare  Cason's  Suc- 
cession, 32  La.  Ann.  790. 

A  mortgage  given  to  secure  payment  for  a 
land  warrant,  with  which  pre-empted  land  is 
entered,  is  for  purchase  money,  and  takes  pre- 
cedence of  the  widow's  right  of  dower  or  home- 
stead right,  under  statutes  providing  that  a 
claim  of  homestead  shall  not  be  valid  as 
against  a  mortgage  for  the  purchase  money 
of  the  subject  of  the  claim.  Jones  v.  Tainter, 
15  Minn.  512. 

A  Widow  Who  Pays  Off  Her  Husband's  Note 
given  for  the  homestead  may  enforce  the 
vendor's  lien  against  the  homestead  or  collect 
the  note  out  of  the  general  estate  before 
any  distribution  to  his  heirs  or  distributees. 
Gainus  v.  Cannon,  42  Ark.  503. 

8.  Matter  of  Orr,  29  Cal.  101;  Whiter.  White, 
63  Vt.  577.  See  also  Matterof  McCauley,  70- 
Cal.  544;    Matter  of  Chalmers,  64  Cal.  75; 
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Sale  of  Homestead  for  Payment  of  Debts.  —  Under  statute  in  some  jurisdictions  the 
probate  court  has  no  authority  to  order,  or  the  administrator  to  make,  a  sale 
of  the  homestead  of  a  deceased  homesteader  for  the  payment  of  his  debts, 
until  the  exemption  in  favor  of  the  widow  and  children  has  been  in  some 
mode  terminated,1  this  rule  being  restricted  in  some  jurisdictions  to  the  case 
where  the  land  to  be  sold  is  within  the  constitutional  or  statutory  limitations 
as  to  quantity  and  value.2  But  in  other  jurisdictions  in  which  the  fee  of  the 
homestead  is  regarded  as  assets  for  the  payment  of  debts  the  homestead  may 
be  sold  subject  to  the  occupancy  of  the  widow  and  children,  if  the  sale  is 
necessary  to  pay  the  debts  of  the  husband.3 

Debts  of  Survivor.  —  In  some  jurisdictions  the  rule  is  laid  down  that  a  home- 
stead set  apart  under  the  Probate  Act  simply  becomes  not  subject  to  admin- 
istration—  that  is,  not  subject  to  claims  of  general  creditors  of  the  estate  — 
but  it  remains  subject  in  the  hands  of  the  widow  to  the  payment  of  her  debts, 
whether  contracted  before  or  after  it  was  so  set  apart.4  But  in  other  states  a 
different  rule  has  been  laid  down.5  , 

e.  How  Interest  May  Be  Barred  — (i)  In  General. — The  interest  of 


Simonds  v.  Powers,  23  Vt.  354;  Perrin  v.  Sar- 
geant.  33  Vt.  84. 

1.  Homestead  Held  Not  Subject  to  Sale  by  Ad- 
ministrator During  Widow's  Occupancy. —  McCloy 
v.  Arnett,  47  Ark.  445;  Stayton  v.  Halpern,  50 
Ark.  329.  See  also  Rogers  v.  Marsh,  73  Mo. 
64;  Seek  v.  Haynes,  68  Mo.  13;  Kelsay  v. 
Frazier,  78  Mo.  in;  Murphy  v.  De  France,  105 
Mo.  54;  Anthony  v.  Rice,  no  Mo.  223;  Daud 
v.  Harmon,  16  Mo.  App.  203. 

Sale  of  Homestead  by  Administrator  a  Nullity. 
—  Under  the  Arkansas  Constitutions  of  1868 
and  1874  the  probate  court  has  no  jurisdiction 
to  order  the  sale  of  a  homestead  of  a  deceased 
person  for  the  payment  of  his  debts  during  the 
minority  of  his  children,  or  so  long  as  his 
widow  remains  unmarried  or  does  not  abandon 
the  homestead,  or  shall  not  be  the  owner  of  a 
homestead  in  her  own  right;  and  an  order  of 
sale  so  made  is  an  absolute  nullity.  Bond  v. 
Montgomery,  56  Ark.  563,  35  Am.  St.  Rep. 
119. 

But  the  purchaser  at  such  sale  is  entitled  to 
be  subrogated  to  the  rights  against  the  estate 
which  were  held  by  the  creditors  whose  claims 
his  money  has  paid.  Bond  v.  Montgomery,  56 
Ark.  563,  35  Am.  St.  Rep.  119;  Harris  v. 
Watson,  56  Ark.  574. 

Sale  of  Homestead  by  Administrator  a  Misde- 
meanor.—  Under  statute  in  Arkansas  it  has 
been  held  to  be  a  misdemeanor  punishable  by 
fine  and  imprisonment  for  an  administrator  to 
attempt  to  sell  the  homestead  after  it  has 
been  reserved  for  the  benefit  of  the  widow 
and  children.  McCloy  v.  Arnett,  47  Ark.  454; 
Bond  v.  Montgomery,  56  Ark.  563,  35  Am.  St. 
Rep,  II9;  Harris  v.  Watson,  56  Ark.  574; 
Horton  ;'.  Hilliard,  58  Ark.  300. 

Hut  the  statute  docs  not  make  criminal  the 
baying  or  offering  to  buy  the  homestead  of  a 
deceased  person  at  an  administrator's  or  ex- 
ecutor's sale  after  it  has  been  selected  by  the 
widow  or  minor  children  and  reserved  for  sale. 
Mond  v.  Montgomery,  56  Ark.  572,  35  Am.  St. 
Rep.  119;  Harris  v.  Watson,  56  Ark.  574. 

2.  Ilartman  v.  Schulu,  101  III.  437;  Oet- 
tingcr  v,  Spccht.  162  III.  179;  Mueller  v. 
Conrad,  178  III.  276.  See  also  Kottcnbcrry  v. 
Pipes,  53  Ala.  447;  Showers  v.  Robinson,  43 
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Mich.  502;  Zoellner  v.  Zoellner,  53  Mich.  626. 

In  Hartman  v.  Schultz,  101  111.  437,  it  was 
held  that  no  sale  of  the  homestead  by  the  ad- 
ministrator of  the  deceased  householder  to  pay 
his  debts  can  rightfully  be  made  when  the 
property  does  not  exceed  in  value  one  thou- 
sand dollars,  until  the  exemption  in  favor  of 
the  widow  and  minor  children  has  been  in 
some  mode  terminated;  and  that  the  home- 
stead, when  not  exceeding  one  thousand  dol- 
lars in  value,  cannot  even  be  sold  subject  to 
the  homestead  rignt. 

Consent  of  Widow  Immaterial.  —  And  the  con- 
sent ( f  the  widow  to  the  sale  will  not  validate 
it,  as  the  fee  in  the  premises  cannot  be  so 
severed  from  the  right  of  occupancy  as  the 
homestead.    Mueller  v.  Conrad,  178  111.  276. 

Sale  to  Satisfy  Judgment  Creditor  of  Heir.  — 
But  in  Brokaw  v.  Ogle,  170  111.  115,  it  was 
held  that  the  interest  of  an  heir  may  be  levied 
upon  and  sold  subject  to  the  homestead  right 
of  the  widow  under  a  judgment  against  the 
heir. 

3.  Sale  by  Administrator  Subject  to  Widow's 
Occupancy  Held  Valid.  —  Phipps  v.  Acton,  12 
Bush  (Ky.)377;  Evans  z>.  Evans,  13  Bush  (Ky.) 
587;  Lear  v.  Totten,  14  Bush  (Ky.)  101;  Mc- 
Taggert  v.  Smith,  14  Bush  (Ky.)4i4;  Taylor 
v.  Lrller,  8  Ky.  L.  Rep.  773;  Derr  v.  Wilson, 
84  Ky.  14.  See  also  McCarthy  v.  Van  Dcr 
Mey,  42  Minn.  189;  McGowan  v.  Baldwin,  46 
Minn.  477. 

4.  Widow's  Right  Held  Liable  to  Her  Own 
Debts.  —  Walley's  Estate,  n  Nev.  260.  See 
also  Givens  v.  Hudson,  64  Tex.  471;  Lacy  v. 
Lockett,  82  Tex.  190;  Cameron  v.  Morris,  83 
Tex.  14. 

5.  Widow's  Right  Held  Not  Liable  for  Her 
Debts.  —  Tyrrell  v.  Baldwin,  78  Cal.  470;  Keyes 
v.  Cyrus,  100  Cal.  322,  38  Am.  St.  Rep.  296; 
Briggs  v.  Briggs,  45  Iowa  318;  Nye  v.  Walli- 
kcr,  46  Iowa  306.  See  also  McTaggert  v. 
Smith,  F4  Bush  (Ky.)  414. 

Widow  as  Devisee. — The  widow,  as  devisee  of 
her  husband,  holds  an  independent  right  to  a 
homestead  in  the  land  devised,  which  cannot 
be  subjected  to  debts  incurred  by  her  after  his 
death.  Allcnsworth  v.  K'tmbrough,  79  Ky.  332, 
2  Ky.  L.  Rep.  352. 

Volume  XV. 


V 


Rights  of  Surviving 


HOMESTEAD. 


Spouse  and  Children. 


the  surviving  widow  is,  like  the  interest  of  the  original  homesteader,  subject 
to  be  defeated.1 

(2)  Waiver  or  Abandonment  —  During  Lifetime  of  Husband.  —  Where  the  home- 
stead lias  been  abandoned  by  the  husband  and  the  wife,  with  no  intention  of 
returning,  the  right  of  the  wife  as  survivor  is  forfeited.2 

Abandonment  of  Husband  by  Wife. — -Under  statute  in  some  jurisdictions  it  has 
been  held  that  a  wife  who  without  cause  abandons  her  husband  and  lives 
apart  from  him  until  his  death  thereby  forfeits  her  right  as  survivor  to  the 
homestead  of  the  deceased  husband.3  But  in  other  jurisdictions  a  different 
rule  has  been  declared.4 

Voluntary  Separation.  —  It  has  been  held  that  a  voluntary  separation  of  hus- 
band and  wife  will  not  deprive  the  widow  of  her  homestead  rights  after  the 
husband's  decease.5  But  in  California  it  has  been  held  that  under  an  agree- 
ment of  separation,  whereby  the  common  property  of  the  husband  and  wife 
is  fairly  divided  to  the  satisfaction  of  both  parties,  and  each  relinquishes  all 
right  to  the  share  allotted  and  assigned  to  the  other,  the  wife  can  claim  no 
homestead  rights  as  survivor  upon  the  death  of  the  husband.6 

After  Husband's  Death.  — ■  The  right  of  the  surviving  widow  may  be  lost  by  her 
abandonment  of  the  homestead,  as  where  she  takes  up  her  abode  elsewhere 
with  no  intention  of  returning  to  the  homestead  estate.7  And  the  rule  is  not 
affected  by  the  fact  that  she  was  ignorant  of  her  homestead  rights.8  But  in 
some  states  the  widow's  rights  remain  whether  she  continues  to  reside  upon 
the  homestead  or  not.9 


1.  Merger  of  Homestead  in  Absolute  Estate.  — 

Under  stalute  in  Georgia  it  has  been  held  that 
where  a  widow,  having  a  life  estate  in  prop- 
erty of  her  deceased  husband  by  reason  of  the 
homestead,  afterwards  acquires  an  absolute 
estate  in  the  same  property  by  reason  of  its 
being  set  apart  to  her  as  a  year's  support,  the 
life  estate,  being  the  lesser,  is  merged  in  the 
absolute  estate,  and  the  homestead  estate  being 
thus  destroyed,  the  absolute  estate  becomes 
subject  to  the  debts  of  the  owner.  Lowe  v. 
Webb,  85  Ga.  73T. 

2.  Widow's  Right  Defeated  by  Abandonment  by 
Husband  and  Wife.  —  Foster  v.  Leland,  141 
Hass.  187;  Matter  of  Phelan,  16  Wis.  79.  See 
also  Horn  v.  Tufts,  39  N.  H.  478. 

Under  Statute  in  Minnesota  it  has  been  held 
that  where  husband  and  wife  removed  from 
and  leased  their  homestead  and  remained  away 
for  a  period  longer  than  six  months  without 
filing  the  notice  prescribed  by  statute,  the 
homestead  does  not  survive  to  the  wife  after 
the  husband's  death.  Baillif  v.  Gerhard,  40 
Minn.  172. 

3.  Wife's  Abandoning  Husband  as  Barring 
Homestead.  —  Trawick  v.  Harris,  8  Tex.  312; 
Earle  v.  Earle,  9  Tex.  630;  Sears  v.  Sears,  45 
Tex.  557;  Newland  v.  Holland,  45  Tex.  5S8; 
Duke  v.  Reed,  64  Tex.  705.  See  also  Farwell 
Brick,  etc.,  Co.  v.  McKenna,  86  Mich.  285; 
Dickman  v.  Birkhauser,  16  Neb.  686;  Prater 
v.  Prater,  87  Tenn.  78,  10  Am.  St.  Rep.  623; 
Curtis  v.  Cockrell,  9  Tex.  Civ.  App.  51. 

Abandonment  for  Cause. —  But  it  has  been 
held  that  if  the  wife  abandons  the  husband  for 
good  cause,  she  will  be  entitled  to  a  life  estate 
in  the  homestead  of  the  husban'd  upon  his 
death.  Lambj\  Wogan,  27  Neb.  236;  Bradley 
v.  Deroche,  70  Tex.  465. 

4.  Widow's  Right  Held  Not  Barred  by  Abandon- 
ment of  Husband. —  Duffy  v.  Harris,  65  Ark. 
251;  Brown  v.  Brown,  68  Mo.  388;  Atkinson  v. 
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Atkinson,  40  N.  H.  249;  Lindsey  v.  Brewer,  60 
Vt.  627. 

5.  Widow's  Right  Not  Barred  by  Voluntary 
Separation  of  Husband  and  Wife. —  Meader  v. 
Place,  43  N.  H.  307.  See  also  Culberson  v. 
Cox,  29  Minn.  309,  43  Am.  Rep.  204. 

6.  Wickersham  v.  Comerford,  96  Cal.  433. 
See  also  Matter  of  Winslow,  121  Cal.  92.  Com- 
pare Eproson  v.  Wheat,  53  Cal.  715. 

7.  Effect  of  Widow's  Abandonment  of  Home- 
stead. —  Wright  v.  Dunning,  46  111.  271,  92. 
Am.  Dec.  257:  Shepard  v.  Brewer,  65  111.  383: 
Farnan  v.  Borders,  119  111.  228;  Butterfield  v. 
Wicks,  44  Iowa  310;  Hornbeck  v.  Brown,  91 
Iowa  316;  Paul  v.  Paul,  136  Mass.  286;  Gaines 
v.  Gaines,  4  Tex.  Civ.  App.  408;  McAllister  v. 
Godbold,  (Tex.  Civ.  App.  1894)  29  S.  W.  Rep. 
417.  See  also  Barber  v.  Williams,  74  Ala.  334; 
Size  v.  Size,  24  Iowa  580;  Orman  z>.  Orman, 
26  Iowa  361;  Dayton  v.  Donart,  22  Kan. 
256. 

The  Unexecuted  Intention  of  a  widow  to  oc- 
cupy and  claim  land  of  her  deceased  husband 
as  a  homestead  does  not  exempt  it  from  the 
payment  of  his  debts.  Hicks  v.  Soaper,  6  Ky. 
L.  Rep.  364. 

But  the  Mere  Temporary  Absence  of  the  widow 
from  the  homestead  from  sickness  or  other 
necessary  cause,  if  she  intends  to  return,  does 
not  divest  her  of  her  rights  thereto.  Zwick  v. 
Johns,  89  Iowa  550;  Derring  v.  Beard,  4S  Kan. 
16:  Pratt  v.  Pratt,  161  Mass.  276. 

An  absence  by  the  widow  from  the  home- 
stead by  reason  of  ill  health  for  a  year  after 
the  death  of  her  husband  will  not  deprive  her 
of  her  right  of  homestead  under  the  Illinois 
statute  of  1851,  where  there  is  no  intention  to 
abandon.  Walters  v.  People,  18  111.  194,  65 
Am.  Dec.  730. 

8.  Paul  v.  Paul,  136  Mass.  286. 

9.  Widow's  Right  Held  Not  to  Be  Affected  by 
Ceasing  to  Occupy  Premises.  —  Gainus  v.  Can- 
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Alienation  as  Abandonment  —  Conveyance  During  Coverture.  —  If  the  wife  unites  with 
her  husband  in  the  conveyance  or  mortgage  of  their  homestead,  she  cannot, 
upon  the  husband's  death,  have  the  homestead  as  against  the  alienee  or 
against  the  mortgagee  until  the  mortgage  debt  is  paid.1  But  a  mortgage, 
lease,  or  other  conveyance  not  signed  by  the  wife,  or  otherwise  executed  in 
violation  of  the  prescribed  statutory  mode,  will  not  bar  her  right  in  the 
homestead  as  survivor.2  It  has  been  held,  however,  that  if  the  husband 
conveys  his  homestead  without  the  concurrence  of  his  wife,  and  subsequently 
acquires  a  new  homestead,  though  of  less  value,  the  right  in  the  former  home- 
stead is  thereby  terminated,  and  upon  the  husband's  death  the  widow  cannot 
claim  the  old  homestead.3 

Alienation  After  Husband's  Death.  —  In  those  jurisdictions  in  which  the  right  of 
the  widow  to  convey  her  interest  as  survivor  in  the  homestead  is  recognized 
her  right  thereto  will  of  course  be  barred  by  its  alienation.4    This  effect  has 


non,  42  Ark.  503;  Hufschmidt  v.  Gross,  112 
Mo.  656;  Durlan  J  v.  Seiler,  27  Neb.  33. 

1.  Widow's  Right  Defeated  by  Conveyance  by 
Husband  and  Wife.  —  Fudge  v.  Fudge,  23  Kan. 
417;  Harpending  v.  Wylie,  13  Bush  (Ky.)  158; 
Norris  v.  Morrison,  45  N.  H.  490.  See  also 
Hufschmidt  v.  Gross,  112  Mo.  656;  Woodall  v. 
Rudd,  41  Tex.  375;  Clements  v.  Lacy,  51  Tex. 
150.  Compare  McLane  v.  Paschal,  47  Tex.  366, 
74  Tex.  20;  Black  v.  Rockmore,  50  Tex.  88. 

Liability  of  Widow's  Interest  to  Contribution  to 
Pay  Off  Incumbrance.  —  In  McGovvan  v.  Bald- 
win, 46  Minn.  477,  it  was  held  that  where  a 
homestead  is  mortgaged  by  an  instrument  in 
which  the  wife  joins,  the  life  estate  of  the  sur- 
viving widow  is  subject  to  and  must  bear  its 
proportion  of  the  incumbrance  in  case  of  a 
deficiency  in  personal  assets,  and  in  an  order 
of  sale  of  the  remainder  in  fee  in  the  home- 
stead property  it  is  error  to  charge  the  same 
with  the  entire  incumbrance  of  a  subsisting 
mortgage  for  which  the  entire  estate  is  liable. 
See  also  Jones  v.  Gilbert,  135  111.  32. 

Where  a  Purchaser  at  an  Administrator's  Sale 
redeemed  from  a  mortgage  on  the  property,  it 
was  held  that  the  widow  was  entitled  10  her 
homestead  only  upon  payment  of  her  ratable 
share  of  the  mortgage  debt.  Selb  v.  Mon- 
tague. 102  III.  446.  See  also  Jones  v.  Gilbert, 
135  III.  32.  And  this  whether  the  mortgage 
was  executed  by  the  husband  alone  before 
marriage,  or  was  executed  after  marriage, 
with  a  release  of  dower  and  homestead.  Selb 
v.  Montague,  102  III.  446. 

Right  of  Widow  to  Compel  Heir  to  Contribute. 
—  Where  a  homesteader  and  his  wife  executed 
a  deed  of  trust  in  the  nature  of  a  mortgage  on 
the  homestead,  and  after  the  death  of  the 
homesteader  the  wife  remained  in  possession 
as  survivor  and  purchased  the  property  at  the 
trustee's  sale,  it  was  held  that  before  an  heir 
at  law  could  assert  any  claim  to  the  home- 
stead property  as  against  the  surviving  widow 
he  must  discharge  or  tender  his  due  proportion 
of  the  mortgage  obligation,  since  the  wife  is 
entitled  to  be  subrogated  to  the  rights  of  the 
holder  of  the  mortgage  and  to  remain  as  mort- 
gagee in  possession  until  satisfaction  of  the 
debt  secured  is  made.  Ailey  v.  Burnett,  134 
Mo.  313. 

Judgment  Foreclosing  Mortgage  a  Bar.  —  A 
judgment  against  a  husband  and  wife  foreclos- 
ing a  mortgage  executed  by  them  and  ordering 
a  sale  of  the  homestead  embraced  therein  pre- 


cludes the  wife  and  infant  children  of  the  hus- 
band after  his  death  from  asserting  claim  to  a 
homestead,  and  the  court  has  no  power,  on  a 
motion  to  revive,  to  go  behind  the  judgment  to 
inquire  into  the  validity  of  the  mortgage. 
Harpending  v.  Wylie,  13  Bush  (Ky.)  158. 

Right  of  Occupancy  Until  Enforcement  of  Mort- 
gage Lien.  —  Although  the  wife  of  a  debtor 
joins  with  him  in  a  mortgage  on  his  land, 
waiving  homestead  and  dower,  she  has  the 
right  after  her  husband's  death  to  the  use  and 
occupancy  of  so  much  of  the  land  as  repre- 
sents the  homestead  until  it  is  sold  under 
the  judgment  enforcing  the  mortgage  lien. 
Hersperger  z.  Smith,  16  Ky.  L.  Rep.  61. 

2.  Effect  of  Conveyance  in  Which  Wife  Is  Not 
Joined.  —  Scott  v.  Simons,  70  Ala.  352;  White 
v.  Curd,  86  Ky.  191;  Norris  v.  Moulton,  34  N. 
H.  394;  Meader  v.  Place,  43  N.  H.  307;  Bates 
v.  Bates,  97  Mass.  392;  Hair  v.  Wood,  58  Tex. 
77.  See  also  Browning  v.  Harris,  99  111.  456; 
Hicks  v.  Pepper,  1  Baxt.  (Tenn.)  44. 

Failure  of  Wife  to  File  Claim  of  Homestead  Dur- 
ing Husband's  Lifetime.  —  In  Shores  v.  Shores, 
34  Mo.  App.  208,  it  was  held  that  where  a 
husband  in  his  lifetime  leases  part  of  his 
homestead  land  for  a  term  of  years,  and  after- 
wards dies,  his  widow,  never  having  filed  in 
the  recorder's  office  her  claim  of  homestead 
during  the  life  of  the  husband,  cannot  claim 
possession  of  the  land  against  the  rights  of  the 
lessee,  but  she  may  nevertheless  enjoy  her 
right,  subject  to  the  rights  of  the  lessee,  by 
receiving  the  rents  reserved  in  the  lease,  and 
may  enforce  a  forfeiture  of  the  lease,  where 
forfeiture  is  authorized  by  its  terms,  and  re- 
sume possession. 

3.  Horn  v.  Tufts,  39  N.  H.  478.  See  also 
Foster  v.  Leland,  141  Mass.  187;  Curtis  v. 
Cockrell,  9  Tex.  Civ.  App.  51. 

In  Horn  v.  Tufts,  39  N.  H.  478,  it  was  held 
that  if  a  husband  conveys  to  a  third  person  an 
undivided  half  of  the  homestead  on  which  he 
and  his  family  have  lived,  and  his  wife  docs 
not  join  in  the  deed,  but  the  grantee'  enters 
into  possession  of  his  part,  and  the  husband 
conti  nucs  to  occupy  the  residue  in  common  as 
his  homestead,  the  homestead  right  becomes 
limited  to  the  half  so  occupied,  and  upon  the 
death  of  1  he  husband  the  judge  of  probate  has 
no  authority  to  assign  to  the  widow  a  home- 
stead in  the  lands  conveyed. 

4.  Widow's  Right  Barred  by  Alienation  Aftor 
Husband's   Death.  —  Mack  v.    Ilciss,    go  Mo. 
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boon  given  to  a  conveyance  of  her  homestead  before  it  was  assigned.1  And 
the  doctrine  lias  been  advanced  that  an  attempted  alienation  of  the  homestead 
by  the  w  idow  will  amount  to  abandonment  by  her,  although  no  title  passed 
to  the  grantee  by  the  conveyance.2 

Lease  of  Homestead.  —  A  mere  temporary  absence  after  having  rented  out  the 
homestead  and  placed  it  in  possession  of  the  tenant  has  been  held  not  to  be 
such  an  abandonment  as  will  forfeit  the  widow's  claim  to  the  homestead,  and 
the  occupancy  of  her  tenant  will  be  considered  as  her  occupancy.3  But  where 
a  widow  rents  the  premises,  and  leaves  them  with  no  intention  of  returning 
and  occupying  them  as  a  homestead,  but  with  the  intention  of  remaining 
away  permanently,  there  is  an  abandonment.'* 

(3)  Nonresidence  in  State.  —  The  wife  or  children  of  a  person  owning  land 
in  a  state,  but  who  dies  without  having  resided  there,  cannot  claim  a  home- 
stead therein,  or  the  statutory  allowance  in  lieu  of  homestead,  though  he  may 
have  intended  to  move  into  the  state  and  make  the  land  his  homestead.5 
And  it  has  been  held  that  where  an  alien  husband,  after  desertion  of  his  wife 
in  one  jurisdiction,  settles  in  another  state  or  jurisdiction,  and  the  wife  never 
comes  to  his  later  place  of  residence,  she  cannot  upon  his  death  claim  any 
rights  as  survivor  in  the  homestead  acquired  by  the  husband."  But  in  Texas 
it  is  held  that  there  is  no  forfeiture  if  the  deceased  husband  was  a  resident  of 
the  state,  though  the  wife  and  children  may  have  lived  elsewhere,  provided 
they  did  so  with  his  consent.7  Such  a  claim  cannot  be  made  by  a  wife  who 
had  abandoned  her  husband  and  gone  to  another  state.8  Nor  can  the  claim 
by  asserted  by  a  wife  if  she  and  her  husband  had  ceased  to  reside  in  the  state 
before  his  death.9  And  it  has  been  held  that  the  widow's  rights  in  the  home- 
stead of  the  deceased  husband  are  forfeited  in  favor  of  the  husband's  creditors 


578;  Weatherford  v.  King,  119  Mo.  51;  Rich- 
ards v.  Smith,  47  Mo.  App.  619;  Nebraska  L. 
&  T.  Co.  v.  Smassall,  38  Neb.  516;  Grothaus 
v.  De  Lopez,  57  Tex.  670;  Kiolbassa  v.  Raley, 
1  Tex.  Civ.  App.  165.  See  also  Hoppe  v. 
Hoppe,  104  Cal.  94;  O'Connor  v.  Barre,  3 
Mart.  (La.)  460. 

1.  Weatherford  v.  King,  irg  Mo.  51;  Tucker 
v.  Tucker,  (Tenn.  1898)  45  S.  W.  Rep.  344. 
See  also  Shepard  v.  Brewer,  65  111.  383. 

2.  Freeman  v.  Mills,  (Ky.  1897)  39  S.  W. 
Rep.  826.  See  also  Sansom  v,  Harrell,  55  Ark. 
572. 

Conveyance  of  Dower  Interest  as  Abandonment 
of  Homestead.  —  In  Bales  v.  Bales,  97  Mass. 
392,  it  was  held  that  if  a  widow,  entitled  under 
the  statute  of  1855,  c.  238,  to  an  estate  of 
homestead,  which  had  not  been  set  off  to  her, 
procured  an  assignment  to  herself  of  dower, 
under  Gen.  Stal.  Mass.,  c.  90,  §  5,  of  one-third 
of  the  rents,  issues,  and  profits  of  the  same 
land  as  tenant  in  common  with  the  other  own- 
ers, and  then  conveyed  her  interest  so  pro- 
cured, she  waived  and  relinquished  her  right 
of  homestead. 

3.  Effect  of  Widow's  Lease  of  Homestead. —  Gar- 
land v.  Bostick,  11S  Ala.  209;  Garibaldi  v. 
Jones,  48  Ark.  230;  Walters  v.  People,  18  111. 
194,  65  Am.  Dec.  730;  Brokaw  v.  Ogle,  170 
111.  115;  Phipps  v.  Acton,  12  Bush  (Ky.)  375, 
See  also  White  v.  Plummer,  96  111.  396. 

4.  Farnan  v.  Borders,  119  111.  228,  holding 
that  an  abandonment  might  be  inferred  where, 
having  retained  a  room  in  the  house  for  a  time 
and  left  her  furniture  there,  the  widow  after- 
wards sold  the  furniture,  gave  up  the  room, 
ceased  housekeeping,  and  remained  away  for 


seven  years  at  various  places  where  her  chil- 
dren had  obtained  situations. 

5.  Widow  Not  Entitled  to  Homestead  if  She  and 
Her  Husband  Remain  Aliens.  —  Talmadge  v. 
Talmadge,  66  Ala.  199;  Murphy  v.  Hunt,  75 
Ala.  438;  Alston  v.  Ulman,  39  Tex.  157. 

6.  Stanton  v.  Hitchcock,  64  Mich.  316,  8  Am. 
St.  Rep.  821;  Emmett  v.  Emmett,  14  Lea. 
(Tenn.)  369. 

7.  Lacey  -j.  Clements,  36  Tex.  661.  See  also 
Henderson  v.  Ford,  46  Tex.  628. 

8.  Effect  of  Abandonment  of  Husband  and  Going 
to  Another  State.  —  Trawick  v.  Harris,  8  Tex. 
312;  Earle  v.  Earle,  9  Tex.  634;  Meyer  v. 
Claus,  15  Tex.  516;  Lacey  v.  Clements,  36 
Tex.  661,  51  Tex.  150. 

Living  in  Adultery  in  Another  State.  —  A 
woman  who,  without  cause,  voluntarily  and 
permanently  deserts  her  husband  and  home, 
and  elopes  with  another  man,  and  lives  with 
him  in  another  state  in  adultery  for  a  long 
period  of  years,  and  until  her  deserted  hus- 
band's death,  forfeits  all  rights  which  she  may 
ever  have  had,  as  widow,  to  homestead  in 
lands  owned  by  the  husband  at  his  death. 
Prater  v.  Prater,  87  Tenn.  78,  10  Am.  St.  Rep. 
623.    Compare  Duffy  v.  Harris,  65  Ark.  251. 

9.  Effect  of  Acquisition  of  Residence  in  Another 
State  by  Husband  and  Wife.  —  Farris  v.  Sipes, 
99  Tenn.  298;  Jordan  v.  Godman,  19  Tex.  275. 
See  also  Auerbach  v.  Pritchett,  58  Ala.  451; 
Norton's  Succession,  18  La.  Ann.  36. 

Temporary  Absence  of  Husband  in  Another  State. 
—  In  Meader  v.  Place,  43  N.  H.  307,  it  was 
held  that  the  lemporary  residence  of  the  hus- 
band in  a  foreign  jurisdiction  and  the  purchase 
of  a  doubtful  or  contingent  estate  there  will 
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by  her  removal  to  another  state  subsequently  to  the  husbands's  death.1 

(4)  Remarriage.  —  Under  statute  in  some  jurisdictions  the  widow  loses  ali 
claim  to  the  homestead  of  her  deceased  husband  by  her  subsequent  remarriage, 
the  statutes  sometimes  expressly  providing  that  the  homestead  given  to  the 
widow  shall  continue  during  her  widowhood.2 

Homestead  of  Widow  Held  Not  to  Be  Barred  by  Eemarriage.  —  But  the  prevailing  rule 
seems  to  be  that  the  widow  has  a  life  estate  in  the  homestead  of  her  deceased 
husband,  and  her  rights  therein  are  not  affected  by  her  remarriage,  so  long 
as  she  continues  to  occupy  the  homestead  as  her  home.3  And  this  rule  has 
been  applied  whether  the  homestead  was  assigned  to  her  before  such  marriage 
or  afterwards.4  And  indeed  it  has  been  held  that  the  widow  does  not  forfeit 
her  homestead  by  a  second  marriage  and  removal  to  the  home  of  her  second 
husband.5 

(5)  Divorce  —  Divorce  a  Mensa.  —  In  Tennessee  it  has  been  held  that  a  widow 
is  entitled  to  a  homestead  out  of  the  lands  of  which  her  former  husband  died 
seized  and  possessed,  although  she  had  obtained  a  divorce  a  mensa  et  tJioro 
from  him.6 

Divorce  a  Vinculo.  —  But  it  seems  to  be  the  prevailing  rule  that  after  a  divorce 
a  vinculo  the  wife  can  claim  no  rights  as  survivor  in  the  homestead  of  the 
deceased  husband  where  no  such  right  is  given  to  her  by  express  statutory 
enactment  or  by  the  decree  in  which  the  divorce  was  granted.' 

(6)  Acceptance  of  Dower.  —  The  effect  of  the  statutes  in  many  jurisdictions 
is  to  give  to  the  widow  an  estate  in  addition  to  her  other  rights  in  the  property 
of  her  deceased  husband,  and  the  fact  that  a  widow  has  received  an  assign- 
ment of  dower  does  not  preclude  her  from  claiming  the  additional  benefit  of 
an  estate  of  homestead.**    But  in  some  jurisdictions  recognizing  the  rights  of 


not  deprive  the  wife  of  her  homestead  rights 
upon  his  death. 

1.  Removal  of  Widow   to  Another   State.  — 

Hicks  v.  Pepper,  1  Bixt.  (Tenn.)  42.    But  see 
'Munchus  v.   Harris,  69  Ala.  506;  Brown  v. 
Brown,  33  Miss.  39. 

2.  Homestead  Held  to  Be  Barred  by  Remarriage. 

—  Matter  of  Boland,  43  Cal.  640;  Matter  of 
Still,  117  Cal.  509;  People  v.  Plumsted,  2 
Mich.  465;  Dei  v.  Habel,  41  Mich.  88;  Car- 
penter i".  Brownlee,  38  Miss.  200;  Anderson  v. 
Coburn,  27  Wis.  558;  Ferguson  v.  Mason,  60 
Wis.  377. 

8.  Homestead  Held  Not  to  Be  Barred  by  Second 
Marriage.  —  Yeates  v.  Briggs,  95  111.  79; 
Nicholas  v.  Purczell,  21  Iowa  265,  89  Am. 
Dec.  572;  Brady  v.  Banta,  46  Kan.  131 ;  Ailey 
v.  Burnett,  134  Mo.  313;  Fore  v.  Fore,  2  N. 
Dak.  260.  See  also  Morrissey  v.  Stephenson, 
86  111.  346;  Stewart  v.  Brand,  23  Iowa  481; 
Dodds  v.  Dodds,  26  Iowa  311;  Gimblc  v. 
Goode,  13  La.  Ann.  352;  Yarborough's  Suc- 
cession, 13  La.  Ann.  378;  Threat  v.  Moody,  87 
Tenn.  143. 

Partition  After  Remarriage.  —  Where  real 
estate  is  occupied  by  a  man  and  his  family  as 
a  homestead  at  the  time  of  his  death,  and 
afterwards  by  his  widow  and  children,  and  the 
widow  marries  again,  the  homestead  may  be 
partitioned  between  her  and  the  children. 
Brady  v.  Banta.  46  Kan.  131. 

4.  Miles  v.  Miles,  46  N.  H.  261,  88  Am.  Dec. 
208. 

6.  Effect  of  Remarriage  and  Removal  to  Home 
of  Second  Husband.  —  West  v.  McMullcn,  112 
Mo.  405,  overruling  Kacs  v.  Gross,  92  Mo.  647, 
1  Am.  St.  Rep.  767;  Hufschmidt  v.  Gross,  112 
Mo.  649. 
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But  it  has  been  held  that  by  remarrying 
and  removing  with  her  children  to  a  residence 
owned  by  her  second  husband,  the  widow  ac- 
quires a  new  home,  and  so  loses  her  right  of 
homestead  derived  through  the  first  husband. 
Buck  v.  Conlogue,  49  111.  391.  And  this 
though  she  continues  in  possession  of  the 
homestead  of  her  first  husband  by  a  tenant. 
Home  Ins.  Co.  v.  Field,  42  111.  App.  392. 

But  it  has  been  held  that  the  remarriage  of 
a  widow  and  the  removal  to  the  homestead  of 
her  second  husband  will  not  be  conclusive 
evidence  of  an  abandonment  of  the  old  home- 
stead.   Loveless  v.  Thomas,  152  111.  479 

6.  Homestead  Held  Not  Barred  by  Divorce  a 
Mensa. —  Howell  v.  Thompson,  95  Tenn.  396. 

7.  Homestead  Held  to  Be  Barred  by  Divorce  a 
Vinculo.  —  Stahl  v.  Stahl,  114  111.  375.  See 
also  Hall  v.  Fields,  81  Tex.  557. 

8.  Homestead  Held  Not  to  Be  Barred  by  Accept- 
ance of  Dower  —  Alabama.  —  Chisolm  v.  Chi- 
solm,  41  Ala.  327. 

Arkansas.  —  Horton  v.  Ililliard,  58  Ark.  300. 

Massachusetts.  —  Monk  v,  Capen,  5  Allen 
(Mass.)  146;  Mercier  v.  Chacc,  11  Allen  (Mass.) 
194;  Silloway  v.  Brown,  12  Allen  (Mass.)  30; 
Bates  v.  Bates,  97  Mass.  392;  Cowdrey  v. 
Cowdrey,  131  Mass.  186;  Weller  v.  Weller,  131 
Mass.  446. 

Michigan.  —  Showers  v.  Robinson,  43  Mich. 
502,  Patterson  v.  Patterson,  49  Mich.  176. 

Missouri.  —  GragR  v.  Gragg,  65  Mo.  343; 
Seek  v.  Hayncs,  68  Mo.  13;  Murdock  v.  Dalby, 
13  Mo.  App.  41. 

New  Hampshire.  —  Norris  v.  Morrison,  45 
N.  II .  490. 

Ohio.  —  Wanzcr  v.  Widow,  2  West.  L. 
Month.  426,  2  Ohio  Dec.  (Reprint)  323. 
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the  widow  to  have  both  dower  and  homestead,  it  has  been  held  that  the 
widow's  share  in  the  homestead  shall  be  deducted  in  allotting  dower.'1  In 
other  jurisdictions  the  double  rights  of  dower  and  homestead  do  not  attach, 
and  the  widow  is  put  to  her  election  as  to  which  she  shall  take.8 

(7)  Antenuptial  Contract.  —  It  has  been  held  that  an  antenuptial  contract 
by  which  the  wife  of  a  homesteader  agreed  to  release  her  dower  does  not  affect 
her  right  as  widow  to  the  homestead.3  And  the  same  rule  has  been  applied 
to  an  antenuptial  agreement  to  release  rights  of  dower  and  inheritance.4  And 
indeed  in  some  jurisdictions  it  has  been  held  that  the  homestead  right  of  the 
widow  as  survivor  of  her  husband  cannot  be  barred  under  an)7  circumstances 
by  an  antenuptial  contract,  since  the  policy  of  the  law  is  to  preserve  the 
homestead  privilege  for  the  benefit  of  the  family  as  well  as  for  the  owner.5 

(8)  Husband's  Devise.  —  It  seems  to  be  the  prevailing  rule  that  the  widow's 
right  to  homestead  is  not  subject  to  be  divested  by  the  will  of  the  husband 
devising  the  homestead  to  a  third  person.0  But  in  other  states  a  different 
rule  has  been  applied.7 

Devise  to  Wife  —  Election.  —  In  many  jurisdictions  it  has  been  held  that  in  case 
of  a  testamentary  provision  for  the  widow  in  lieu  of  homestead  the  widow  will 
be  put  to  her  election  as  to  whether  she  will  take  under  the  will  or  renounce 
it  and  claim  her  homestead  rights,  and  her  acceptance  of  the  provision  under 
the  will  bars  her  right  to  the  homestead.8    But  it  has  been  held  that  when 


Tennessee.  —  Simpson  v.  Poe,  1  Lea  (Tenn.) 
701;  Vaughn  v.  Vaughn,  88  Tenn.  742. 

See  also  Watts  v.  Leggett,  66  N.  Car.  197; 
Gregory  v.  Ellis,  86  N.  Car.  579. 

1.  View  that  Dower  Is  to  Be  Estimated  in  Allot- 
ting Homestead.  —  Seek  v.  Haynes,  68  Mo.  13; 
Bryan  v.  Rhoades,  96  Mo.  485;  Murdock  v. 
Dalby,  13  Mo.  App.  41;  Doane  v.  Doane,  33 
Vt.  649;  Chaplin  v.  Sawyer,  35  Vt.  286. 

2.  View  that  Widow  Must  Elect  as  Between 
Dower  and  Homestead. —  Hickson  v.  Bryan,  41 
Ga.  620;  Lee  v.  Hale,  77  Ga.  1;  Funk  v. 
Walters,  6  Ky.  L.  Rep.  297;  Burch  v.  Atchison, 
82  Ky.  585.  See  also  Gasaway  v.  Woods,  9 
Bush  (Ky.)  72. 

In  Illinois  it  has  been  held  that  where  dower 
is  allowed  out  of  lands  other  than  the  home- 
stead, the  acceptance  of  such  allowance  is  a 
waiver  of  the  estate  of  homestead,  unless 
otherwise  provided  by  the  court.  Walker  v. 
Doane,  108  111.  236.  See  also  Turner  v.  Ben- 
nett, 70  111.  263;  Eggleston  v.  Eggleston,  72 
111.  24;  Sontag  v.  Schmisseur,  76  111.  541. 

But  both  homestead  and  dower  may  be 
claimed  by  the  widow  where  the  entire  estate 
is  within  the  homestead  and  of  less  than  the 
statutory  limit  of  value,  but  the  dower  right 
is  subservient  to  the  homestead  estate  while 
il  continues.    Jones  v.  Gilbert.  135  111.  27. 

Distributive  Share  in  Lieu  of  Dower.  —  Under 
statute  in  Iowa  the  widow  has  the  right  to 
elect  between  the  distributive  share  conferred 
by  statute  in  lieu  of  dower  and  ihe  right  to 
occupy  the  family  homestead.  Nicholas  v. 
Purczell,  21  Iowa  265,  89  Am.  Dec.  572;  Meyer 
v.  Meyer,' 23  Iowa  359,  92  Am.  Dec.  432;  But- 
terfield  v.  Wicks,  44  Iowa  310;  Briggs  v. 
Briggs,  45  Iowa  318;  Knox  v.  Hanlon,  48  Iowa 
252;  Wilson  v.  Hardesty,  48  Iowa  515  ;  Stevens 
v.  Stevens,  50  Iowa  491;  Burdick  v.  Kent,  52 
Iowa  583;  Smith  v.  Zuckmeyer,  53  Iowa  14; 
Cunningham  v.  Gamble,  57  Iowa  46;  Blair  v. 
Wilson,  57  Iowa  177;  Darrah  v.  Cunningham, 
72  Iowa  123;  Mobley  v.  Mobley,  73  Iowa  654; 
Kite  v.  Kite,  79  Iowa  491;  Schlarb  v.  Holder- 


baum,  80  Iowa  394;  Zwick  v.  Johns,  89  Iowa 
550;  Hornbeck  v.  Brown,  91  Iowa  316;  Wold 
7/.  Berkhollz,  105  Iowa  370;  Benjamin  v.  Doer- 
scher,  T05  Iowa  391.  See  also  the  title  Equita- 
ble Election,  vol.  11,  p.  93. 

Homestead  in  Dower  Estate.  —  In  Burch  v. 
Atchison,  82  Ky.  585,  6  Ky.  L.  Rep.  592.  636,  it 
was  held  that  by  having  dower  assigned  the 
widow  waived  any  homestead  right  and  there- 
after held  a  life  estate  in  the  property  assigned 
as  dower,  and  in  this  she  was  entitled  to  a 
homestead,  not  as  a  widow,  but  in  her  own 
right,  and  this  right  she  could  forfeit  by  aban- 
donment, but  not  to  the  prejudice  of  infant 
children.  Compare  Ladham  v.  Glover,  46  S. 
Car.  65. 

3.  Mack  v.  Heiss,  90  Mo.  578. 

4.  Mahaffy  v.  Mahaffy,  63  Iowa  55.  See 
also  Collins  v.  Collins,  72  Iowa  104. 

5.  Widow's  Homestead  Held  Not  Defeasible  by- 
Antenuptial  Contract.  —  McMahill  v.  McMahill, 
105  111.  596,  44  Am.  Rep.  819;  Achilles  v. 
Achilles,  137  111.  589;  Hafer  v.  Hafer,  33  Kan. 
464.    See  also  McGee  v.  McGee,  91  111.  548. 

6.  View  that  Widow's  Bight  Is  Not  to  Be  De- 
feated by  Husband's  Will.  —  Bell  v.  Bell,  84 
Ala.  64;  Hunter's  Succession,  13  La.  Ann.  257; 
Pratt  v.  Pratt,  161  Mass.  276;  Eaton  v.  Rob- 
bins,  29  Minn.  327;  Holbrook  v.  Wightman,  31 
Minn.  168;  Kaes  v.  Gross,  92  Mo.  647,  1  Am. 
St.  Rep.  767;  Rockhey  v.  Rockhey,  97  Mo.  76; 
Kleimann  v.  Gieselmann,  114  Mo.  437,  35  Am. 
St.  Rep.  761;  Schneider  v.  Hoffmann,  9  Mo. 
App.  280;  Runnels  v.  Runnels,  27  Tex.  515; 
Meech  v.  Meech,  37  Vt.  414.  See  also  Depas 
v.  Riez,  2  La.  Ann.  30:  Hendrix  v.  Seaborn, 
25  S.  Car.  481,  60  Am.  Rep.  520. 

7.  View  that  Husband  May  Defeat  Widow's 
Right  by  Will.  —  Osburn  v.  Sims,  62  Miss.  429; 
Matter  of  Eyres,  7  Wash.  291;  Turner  v. 
Scheiber,  89  Wis.  I, 

8.  View  that  Widow  Must  Elect  as  Between 
Homestead  and  Provision  under  Will.  —  McCor- 
mick  v.  McNeel,  53  Tex.  15;  Rogers  -/.  Treva- 
than,  67  Tex.  406;  Re  Blackmer,  66  Vt.  46; 
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a  will  docs  not  express  that  its  provisions  for  the  widow  are  in  lieu  of  home- 
stead, electing  to  take  under  the  will  does  not  deprive  her  of  homestead, 
unless  it  clearly  appears  from  the  will  that  such  was  the  intention  of  the 
testator.1  And  in  Tennessee  it  has  been  held  that  the  widow  has  a  right  to 
the  homestead  though  she  did  not  dissent  from  the  will  and  though  the  claim 
was  antagonistic  thereto.* 

/.  Allotment  or  Setting  Apart  of  Homestead.  —  In  those  juris- 
dictions where  the  widow's  right  of  homestead  is  simply  a  transmission  or 
continuance  of  the  same  right  which  was  vested  in  the  decedent  and  his  family 
at  the  time  of  his  death,  the  homestead  right  of  the  widow  vests  in  her  at  the 
instant  of  the  death  of  the  husband,  and  is  not  dependent  or  contingent  upon 
any  formal  act  of  selection  on  her  part,  or  upon  any  order  or  decree  of  court 
assigning  it  to  her,  and  no  such  formalities  will  be  required  if  the  land  occu- 
pied by  the  decedent  and  his  family  as  a  homestead  does  not  exceed  in  quan- 
tity or  value  the  limit  allowed  by  law  to  the  widow;  but  if  such  excess  exists, 
a  formal  assignment  may  be  necessary  to  determine  the  precise  boundaries  of 
the  homestead.3  In  other  jurisdictions,  however,  the  setting  apart  of  the 
homestead  to  the  widow  by  the  probate  or  other  court  is  expressly  provided 
for  by  statute.4 


Melms  v.  Pabst  Brewing  Co.,  93  Wis.  140. 
See  also  Trotter  v.  Trotter,  31  Ark.  145; 
Eproson  v.  Wheat,  53  Cal.  715;  Van  Syckel 
v.  Beam,  no  Mo.  589. 

Where  Interest  under  Will  Is  Less  than  Home- 
stead Right.  —  It  has  been  held  that  no  formal 
renunciation  of  ihe  will  by  the  widow  is  neces- 
sary to  confirm  her  title  to  ihe  property  given 
to  her  by  the  homestead  law  where  the  interest 
which  the  widow  is  to  receive  under  the  will 
is  not  greater  than  her  right  of  homestead. 
Burgess  v.  Bowles,  99  Mo.  546. 

In  Brettun  v.  Fox,  100  Mass.  234,  where  it 
appeared  that  the  husband,  who  died  pos- 
sessed of  a  homestead  estate  consisting  of  a 
dwelling  house  and  lands,  by  his  will  gave  to 
his  wife,  the  petitioner,  an  estate  for  life  in 
one  undivided  third  of  the  same,  and  the  re- 
mainder in  fee  to  his  son,  from  whom  the 
respondent  derived  his  title,  and  the  petitioner 
did  not  within  six  m  inihs  waive  the  provisions 
of  the  will,  she  was  notwithstanding  entitled 
to  have  an  estate  of  homestead  set  off  to  her. 
See  also  Haby  v.  Fuos,  (Tex.  Civ.  App.  1894) 
25  S.  W.  Rep.  1121. 

In  Kentucky  it  has  been  held  that  the  owner 
of  a  homestead  not  exceeding  the  statutory 
limit  may  pass  title  thereto  to  a  widow  and 
children  by  will,  and  his  creditors  cannot  com- 
plain. Myers  v.  Myers,  89  Ky.  442.  See  also 
Pendergest  v.  Heekin,  94  Ky.  384. 

And  in  such  case  it  has  been  held  that  if 
thewidow,  who  is  devisee,  has  a  family,  her 
homestead  is  not  subject  to  her  debts  con- 
tracted prior  or  subsequent  to  the  acquisition 
of  the  homestead.  Pendergest  v.  Heekin,  94 
Ky.  384.  See  also  Allensworth  v.  Kimbrough, 
79  Ky.  332. 

Hut  if  the  devise  is  of  such  a  character  as  to 
impose  a  condition  upon  the  devisee,  such  as 
the  payment  of  the  testator's  debts,  she  cannot 
take  it  as  devisee  free  from  his  debts.  Nichols 
v.  Lancaster,  (Ky.  1895)  32  S.  VV.  Rep.  676; 
Oschsncr  v.  German  Bldg.,  etc.,  Assoc.,  5  Ky. 
L.  Rep.  177.  See  also  Carpenter  v.  Kearns, 
4  Ky.  L.  Rep.  825. 

For  a  full  discussion  of  this  question,  see 
the  title  Equitable  Election,  vol.  11,  p.  95. 
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1.  Sulzenberger  v.  Sulzenberger,  50  Cal.  387; 
Haby  v.  Fuos,  (Tex.  Civ.  App.  1S94)  25  S.  VV. 
Rep.  1 121;  Re  Blackmer,  66  Vt.  46.  Compare 
Matter  of  Franke,  97  Iowa  704;  Schlarb  v. 
Holderbaum,  80  Iowa  394. 

2.  View  that  Homestead  Is  Not  Barred  by  Ac- 
ceptance of  Provision  under  Will. —  Woolen  v. 
House,  (Tenn.  Ch.  1895)  36  S.  W.  Rep.  932. 
See  also  Jarman  v.  Jarman,  4  Lea  (Tenn.)  671. 

3.  Jurisdictions  Holding  Formal  Assignment  of 
Homestead  by  Court  to  Widow  Unnecessary.  — 
Munchus  v.  Harris,  69  Ala.  506;  Jarrell  v. 
Payne.  75  Ala.  577;  Jackson  v.  Wilson,  117 
Ala.  432;  Garland  v.  Bostick,  118  Ala.  209; 
Parks  v.  Reilly,  5  Allen  (Mass.)  77 ;  Woodward 
v.  Lincoln,  9  Allen  (Mass.)  239;  Wilson  v. 
Proctor,  28  Minn.  16;  Rogers  v.  Marsh,  73  Mo. 
64.  See  also  Pollak  v.  McNeil,  100  Ala.  203; 
Brooks  v.  Johns,  119  Ala.  412. 

In  Parks  v.  Reilly,  5  Allen  (Mass.)  77,  it  was 
held  that  a  widow  who  has  acquired  a  right  of 
homestead  in  premises  which  are  worth  less 
than  the  statutory  limit,  and  is  in  the  occupa- 
tion thereof  at  the  time  of  her  husband's  death, 
may  continue  such  occupation,  and  avail  her- 
self of  her  right  of  homestead  as  a  defense 
against  one  who  claims  title  under  her  hus- 
band, although  her  homestead  has  not  been  set 
out  to  her  by  the  Court  of  Probate  and  Insolv- 
ency. 

Proceeding  for  Partition.  —  In  New  Hampshire 
it  has  been  held  that  the  proceeding  by  peti- 
tion for  partition  is  the  appropriate  remedy  for 
a  widow  to  obtain  an  assignment  of  her  home- 
stead right,  and  this  whether  she  is  oris  notin 
possession  of  all  or  part  of  the  estate  in  which 
she  is  entitled  to  a  homestead.  Norris  v. 
Moulton,  34  N.  H.  394;  Horn  v.  Tufts,  39  N. 
II.  478:  Atkinson  v.  Atkinson,  40  N.  H.  249. 
And  no  demand  of  the  homestead  is  necessary 
to  enable  her  to  maintain  her  petition  for  the 
assignment  of  her  homestead  interest.  Atkin- 
son 11.  Atkinson,  40  N.  H.  24:). 

4.  Statutory  Provision  for  Setting  Apart  Home- 
stead to  Widow  by  Probate  Court.-  -  Matter  of 
Busse.  35  Cal.  310;  Matter  of  Lahifl,  86  Cal. 
151;  Matter  of  Ballcnline,  45  Cal.  696;  Maw- 
son  v.  Mawson,  50  Cal.  539;  Matter  of  Mr- 
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Quantum  of  Interest  to  Be  Allowed.  —  In  many  jurisdictions  statutory  limitations 
as  to  the  quantity  or  value  of  the  property  to  be  allotted  to  the  widow  as  her 
homestead  are  imposed,  and  these  limitations  are  to  be  complied  with  in 
setting  apart  the  homestead.1  But  in  some  instances  the  quantum  of  interest 
to  be  allotted  is  left  to  the  discretion  of  the  court.8  The  amount  or  value  of 
the  homestead  to  be  set  apart  is,  it  has  been  held,  to  be  determined  by  the 
valuation  of  the  property  at  the  time  of  the  husband's  death.3  But  it  has 
been  held  that  as  against  creditors  the  law  in  force  at  the  time  when  their 
debts  were  created  is  to  determine  the  quantum  of  interest  to  be  set  apart.4 

where  Wife  Has  Separate  Property.  —  The  fact  that  the  widow  has  a  separate 
estate  does  not  lessen  her  right  to  the  homestead,  and  cannot  be  estimated  in 
fixing  the  value  or  quantity  of  her  interest.5 

Whether  Adverse  Claims  May  Be  Adjudicated  in  Proceedings  for  Allotment.  —  In  some 
jurisdictions  it  has  been  held  that  the  setting  apart  of  a  homestead  in  the 
course  of  homestead  proceedings  does  not  affect  or  adjudicate  the  question  of 
title  to  the  property  set  apart,  and  hence  the  existence  of  adverse  claims 
superior  to  the  homestead  right  of  the  widow  furnishes  no  reason  why  the 
land  should  not  be  allotted  as  a  homestead.6  And  even  in  a  jurisdiction 
where  the  power  of  the  probate  court  to  set«aside  the  homestead  is  limited  to 
such  property  as  is  not  subject  to  certain  specified  liens,  the  order  of  the  court 
making  an  allotment  will  not  be  held  absolutely  void,  but  will  be  merely  void 
as  to  the  lienholder,  who  may  avoid  it  by  establishing  his  claim  and  procuring 
an  order  to  sell  the  property  for  its  satisfaction.7 

3.  Of  Children  and  Heirs — -a.  In  General — Homestead  Continued  for  Minor 
Children.  —  The  homestead  laws  usually  provide  for  the  continuation  of  the 
homestead  estate  not  only  to  the  widow  of  the  homesteader,  but  to  his  minor 
children  as  well,8  and  where  there  is  no  widow  the  homestead  is  continued 


Cauley,  50  Cal.  544.  See  also  supra,  this  sec- 
tion, Of  Widow  —  In  General. 

1.  Statutory  Limitations  as  to  Quantity  and 
Value  of  Premises  to  Be  Set  Apart.  —  Smith  v. 
Cockrell,  66  Ala.  64;  Turnipseed  v.  Fitz- 
patrick,  75  Ala.  297;  James  v.  Clark,  89  Ala. 
606;  Merritt  v.  Merritt,  97  III.  243;  Wilson  v. 
Illinois  Trust,  etc.,  Bank,  166  111.  9;  Miller  v. 
Schnebly,  103  Mo.  368;  Squire  v.  Mudgett,  63 
N.  H.  71;  Terry  v.  Terry,  39  Tex.  310;  White 
v.  Mitchell,  60  Tex.  164;  McLane  v.  Paschal, 
62  Tex.  102;  Hough  v.  Shippey,  16  Tex.  Civ. 
App.  88. 

2.  Matter  of  Walkerly,  81  Cal.  579;  Matter 
of  Smith,  99  Cal.  449.  See  also  Matter  of 
Delaney,  37  Cal.  176;  Kearney  v.  Kearney,  72 
Cal.  591.  Compart  Matter  of  Burdick,  76  Cal. 
639- 

3.  Valuation  of  Property  at  Time  of  Husband's 
Death  Controls. —  Matter  of  Delaney,  37  Cal. 
176;  McLane  v.  Paschal,  74  Tex.  20;  Linch  r. 
Broad,  70  Tex.  92.  Compare  In  re  Fowler, 
(Cal.  1889)  20  Pac.  Rep.  81. 

4.  Smith  v.  Cockrell,  66  Ala.  64.  See  also 
Slaughter  v.  McBride,  69  Ala.  510. 

5.  Wife's  Separate  Property  Not  to  Be  Estimated 
in  Allotting  Homestead.  —  Johnston  v.  Daven- 
port, 42  Ala.  317;  Thompson  v.  Thompson,  51 
Ala.  493;  Darden  v.  Reese,  62  Ala.  311:  Sans- 
berry  v.  Simms,  79  Ky.  527;  Buckler  v.  Brown, 
(Ky.  1897)  39  S.  W.  Rep.  825;  Ex  p.  Brown,  37 
S.  Car.  181.  But  see  Davenport  v.  Devnaux, 
45  Ark.  341. 

And  it  has  been  held  that  when  husband 
and  wife  own  contiguous  tracts,  and  occupy 
the  two  tracts  as  a  homestead  with  the  dwell- 
ing on  the  land  of  the  wife,  she  is,  on  the  hus- 


band's death,  entitled  to  a  homestead  in  the 
adjoining  land  of  the  husband.  Lowell  v. 
Shannon,  60  Iowa  713;  Buckler  v.  Brown, 
(Ky.  1897)  39  S.  W.  Rep.  509;  Nichols  v. 
Nichols,  62  N.  H.  621;  Chase  v.  Barnard,  64 
N.  H.  615. 

6.  Adverse  Claims  Not  to  Be  Adjudicated  in 
Allotting  Homestead.  —  Coffey  v.  Joseph,  74 
Ala.  271;  Cox  v.  Bridges,  84  Ala.  553;  Jack- 
son v.  Sheffield,  107  Ala.  358;  Rich  v.  Tubbs, 
41  Cal.  34;  Watson  v.  His  Creditors,  58  Cal. 
556;  Matter  of  Burton,  63  Cal.  36;  Matter  of 
Chalmers,  64  Cal.  77;  Matter  of  Grocme,  94 
Cal.  69;  Matter  of  Kimberly,  97  Cal.  281. 
Compare  Lazell  v.  Lazell,  8  Allen  (Mass.)  575; 
Woodward  v.  Lincoln,  9  Allen  (Mass.)  239; 
Mercier  v.  Chace,  9  Allen  (Mass.)  242. 

7.  Hensel  v.  International  Bldg.,  etc.,  Assoc. 
85  Tex.  215;  Fossett  v.  McMahan,  86  Tex. 
652. 

8.  Homestead  Continued  for  Widow  and  Minors 

— Arkansas. — Sparkman  v.  Roberts,  61  Ark.  26. 
Georgia.  —  Hall  v.  Matthews,  68  Ga.  490. 
Illinois.  —  Capek  v.  Kropik,  129  111.  509; 
Kyle  v.  Wills,  166  111.  501;  Brokaw  v.  Ogle, 
170  111.  115;  Stunz  v.  Stunz,  131  111.  210;  Wolf 
v.  Ogden,  66  111.  224. 

Kansas.  —  White  v.  White,  41  Kan.  556. 
Kentucky. — Myers  v.  Myers,  89  Ky.  442; 
McTaggert  v.  Smith,  14  Bush  (Ky.)  414;  Funk 
v.  Walters,  6  Ky.  L.  Rep.  297.  The  statute 
limits  the  homestead  benefit  to  "  unmarried 
infant  children." 

Massachusetts.  —  Abbott  v.  Abbott,  97  Mass. 
136. 

Mississippi.  —  McCaleb  v.  Burnett,  55  Miss, 
83;  Peeler  v.  Peeler,  68  Miss.  141;  Parisot  v. 
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solely  for  the  benefit  of  minor  children.1  In  some  states  the  rights  of  the 
children  are  the  same  where  the  surviving  parent  is  the  father  as  where  the 
mother  survives.2 

Homestead  Descending  to  Heirs.  —  In  several  states,  upon  the  death  of  a  person 
in  whom  is  the  legal  title  to  a  homestead,  the  title  descends,  subject  to  the 
rights  of  the  surviving  spouse,  to  the  heirs  of  the  decedent,  impressed  with  an 
exemption  from  the  debts  of  the  decedent,3  and  in  some  cases  with  an  additional 


Tucker,  65  Miss.  439;  Acker  v.  Trueland,  56 
Miss.  30. 

Missouri.  —  Keyte  v.  Peery,  25  Mo.  A  pp. 
394;  Plate  v.  Koehler,  8  Mo.  App.  396. 

New  Hampshire.  —  Miles  v.  Miles,  46  N.  H. 
265;  Squire  v.  Mudgett,  61  N.  H.  149. 

Ohio.  —  VVehrle  v.  VVehrle,  39  Ohio  St.  365. 
The  statute  is  only  for  the  benefit  of  minors 
"  unmarried  and  composing  part  of  the  de- 
cedent's family  at  the  time  of  his  death." 

Tennessee.  —  Farrow  v.  Farrow,  13  Lea 
(Tenn.)  120;  Shelion  v.  Hurst,  16  Lea  (Tenn.) 
470.  Bat  "  during  ihe  life  of  the  parent  the 
infant's  right  of  homestead  is  contingent  upon 
the  parent's  right."  Farris  v.  Sipes,  99  Tenn. 
301;  Carrigan  v.  Rowell,  96  Tenn.  190. 

See  also  the  following  subsections  and  gen- 
erally the  statutes  of  the  several  states. 

Adopted  Child.  —  In  Alabama  an  adopted 
child  is  within  the  benefit  of  the  provision. 
Cofer  v.  Scroggins,  98  Ala.  342,  39  Am.  St. 
Rep.  54.  So  in  Texas.  Wolfe  v.  Buckley,  52 
Tex.  641. 

Infants  Not  Natural  or  Adopted  Children.  — 

But  children  living  with  a  deceased  person 
who  are  not  his,  either  in  factor  by  adoption, 
are  not  entitled  to  the  benefit  of  such  a  stat- 
ute. Matter  of  Romero,  75  Cal.  379.  See  also 
McMillan  v.  Hendricks,  (Tex.  Civ.  App.  1898) 
46  S.  VV.  Rep.  859. 

Married  Children  Having  Homes  and  Families 
of  Their  Own  are  not  within  the  provision  of 
the  Illinois  statute.  Kyle  v.  Wills,  166  111. 
501.  And  the  same  rule  applies  in  Texas. 
Trammel  v.  Neal,  I  Tex.  Unrep.  Cas.  51. 

Adult.  —  A  child  who  has  attained  majority 
at  the  lime  of  the  father's  death  is  not  within 
the  benefit  of  the  statute.  Thompson  v. 
Thompson,  51  Ala.  493.  See  also  Heard  v. 
Downer,  47  Ga.  629;  Jackson  v.  Bowles,  67 
Mo.  609;  Saylor  v.  Powell,  90  N.  Car.  202; 
Simpson  v.  Wallace,  83  N.  Car.  477. 

Grandchildren  —  Mississippi  Statute.  —  A  Mis- 
sissippi statute  provides  that  where  the  sur- 
viving spouse  owns  a  residence  equal  in  value 
to  the  homestead,  the  homestead  shall  go  to 
children  of  the  decedent  by  a  first  marriage, 
but  the  term  "  children  "  in  this  statute  does 
not  include  grandchildren.  Peeler  v.  Peeler, 
68  Miss.  141. 

Rights  in  Fund  Derived  from  Sale  of  Homestead. 
—  A  fund  in  the  hands  of  the  administrator  of 
the  estate,  derived  from  the  sale  of  lands  for 
distribution,  stands  in  the  place  of  the  land, 
and  the  widow  and  minor  children  arc  entitled 
to  their  homestead  therein,  and  arc  not  com- 
pelled to  account  therefor  to  the  oihcr  heirs 
upon  a  distribution  of  personal  assets. 
Hunter  v.  Law,  68  Ala.  365.  See  also  Meacham 
v.  Edmonson,  54  Miss.  746;  Hardin  7/.  Osborne, 
43  Miss.  532. 

In  Anderson  v.  Thomas.  54  Ala.  104,  the 
equities  of  infant  children  in  a  fund  derived 


from  the  sale  of  the  whole  estate  of  a  decedent 
were,  to  the  extent  of  the  exemption  allowed 
to  them  by  law,  preferred  to  those  of  a  cred- 
itor of  the  estate.  See  also  McDougall  v. 
Brokaw,  22  Fla.  98,  involving  the  right  of  the 
heirs  to  be  subrogated,  as  to  their  homestead 
rights,  to  another  fund,  that  derived  from  the 
homestead  having  been  disposed  of. 

1.  Children  ODly  —  Alabama.  —  Baker  v. 
Keith,  72  Ala.  121;  Hudson  v.  Stewart,  48 
Ala.  204. 

Arkansas.  —  Sparkman  v.  Roberts,  61  Ark. 
26,  quoting  Const.  Ark.,  art.  9,  §  6;  Thompson 
v.  King,  54  Ark.  9;  Kirksey  v.  Cole,  47  Ark. 
504. 

Illinois.  —  Bonnell  v.  Smilh,  53  111.  375. 
Kentucky.  —  Turner  v.  Turner,  89  Ky.  583; 
Higginboiham  v.  Meadows,  6  Ky.  L.  Rep. 
660;  Loyd  v.  Loyd,  S2  Ky.  521. 

Mississippi.  —  Peeler  v.  Peeler,  68  Miss.  141; 
Whitcomb  v.  Reid,  31  Miss.  567,  66  Am.  Dec. 
579- 

Missouri.  —  Quinn  v.  Kinyon,  100  Mo.  551. 
Tennessee.  —  Farrow    v.     Farrow,    13  Lea 
(Tenn.)  120. 

And  see  the  several  statutes. 
The  Death  of  the  Mother,  who  was  the  surviv- 
ing parent,  does  not  affect  the  homestead  right 
of  a  minor  child  under  the  Missouri  Act  of 
1865.    Canole  v.  Hurt,  78  Mo.  649. 

2.  Capek  v.  Kropik,  129  111.  509.  See  also 
the  several  statutes. 

In  Arkansas,  Where  the  Surviving  Spouse  Is  the 
Husband  a  homestead  set  apart  to  the  deceased 
wife  has  been  held  to  survive  to  the  minor 
children. 

Children  and  Step-parent.  —  Where  a  husband 
and  wife  were  tenants  in  common  of  a  tract 
of  land,  and  the  wife  died  leaving  minor  chil- 
dren by  a  former  marriage,  the  husband  is 
entitled  to  a  homestead  interest  in  the  entire 
tract  (in  one  moiety  as  owner,  in  the  other 
moiety  as  surviving  spouse),  and  the  children 
are  entitled  to  a  homestead  interest  in  the 
moiety  owned  by  the  mother.  The  right  of 
occupancy,  however,  being  indivisible,  must 
necessarily  continue  for  the  children's  benefit 
in  the  whole  of  the  land  constituting  the  home- 
stead, including  the  land  of  the  husband,  so 
long  as  the  homestead  continues.  Capek  v. 
Kropik,  129  111.  509. 

3.  Homestead  Descends  with  Exemption.  —  In 
Florida  the  homestead  of  a  deceased  head  of  a 
family  inures  to  his  widow  and  heirs.  Const. 
Fla.,  art.  10,  §  2.  The  title  of  the  heirs  is  de- 
rived from  the  laws  of  inheritance,  but  the 
constitution  annexes  Ihe  incident  that  the 
homestead  inherited  is  free  from  liabilities  for 
the  debts  of  the  ancestor.  Hinson  v.  Booth, 
39  Fla.  333;  Godwin  v.  King,  31  Fla.  525; 
Miller  v.  Fincgan,  26  Fla.  29;  McDougall  v. 
Brokaw,  22  Fla.  98;  Wilson  v.  Fridcnburg,  19 
Fla.  46? . 
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exemption  from  the  antecedent  debts  of  the  heir.1  Under  some  of  these 
Statutes  the  exemption  operates  in  favor  of  adult  and  minor  heirs  equally.2 

In  California  there  has  been  much  legislation  regulating  the  homestead  rights 
of  the  minor  children  and  the  wife.  Some  idea  of  the  effect  of  the  statutes  is 
given  in  the  note.3 

In  Michigan  it  is  only  when  the  estate  is  insolvent  that  the  rights  of  the  sur- 
viving spouse  and  minor  children  attach.4 

in  Minnesota  the  homestead  descends  absolutely  to  the  surviving  spouse,  if 
there  be  one,  with  remainder  to  the  decedent's  children,  free  from  the  ancestors' 
debts.  If  there  is  no  surviving  spouse,  the  homestead  descends  upon  the 
same  conditions  absolutely  to  the  children.5 


In  Nebraska  the  law  seems  to  be  similar. 
Schuyler  v.  Hanna,  31  Neb.  307. 

The  homestead  does  not  pass  to  the  admin- 
istrator as  assets.  Hedick  v.  Hedick,  38  Fla. 
252;  Baker  v.  State,  17  Fla.  406. 

1.  In  Iowa  the  homestead  descends  to  the 
heir  relieved  not  only  from  his  ancestor's  an- 
tecedent debts,  but  from  his  own  (Merchants 
Nat.  Bank  v.  Eyre,  107  Iowa  13;  Knox  v.  Han- 
Ion.  48  Iowa  252;  Cotton  v.  Wood,  25  Iowa  48; 
Burns  v.  Keas,  21  Iowa  257),  and  this  though 
he  is  an  adult  and  before  title  passed  to  him 
by  descent  he  waived  such  exemption. 
Maguire  v.  Kennedy,  91  Iowa  272. 

The  exemption  of  the  heirs  is  not  because 
of  any  homestead  right  of  their  own,  but  is 
founded  on  the  ancestor's  homestead  right. 
Kite  v.  Kite,  79  Iowa  491. 

If  an  heir  dies,  the  estate  of  the  surviving 
spouse  is  not  increased  —  there  is  nothing  cor- 
responding to  the  jus  accrescendi  which  exists 
under  some  statutes  —  and  if  the  survivor  in- 
herits the  portion  of  the  dead  child  as  heir,  it 
is  subject  to  execution  against  such  survivor. 
Strong  v.  Garrett,  90  Iowa  100. 

The  abandonment  of  the  homestead  by  the 
surviving  spouse  ends  the  exemption  in  favor 
of  the  heirs  as  to  their  own  debts,  Baker  v. 
Jamison,  73  Iowa  698,  but  not  that  as  to  their 
ancestor's  debts,  Matter  of  Boulson,  95  Iowa 
700,  citing  Johnson  v.  Gaylord,  41  Iowa  362. 

The  exemption  as  to  the  ancestor's  debts 
does  not  include  debts  which  might  have  been 
enforced  against  the  homestead  in  the  hands 
of  the  ancestor.  Moninger  v.  Ramsey,  48 
Iowa  368. 

If  the  surviving  spouse  elects  to  take  his 
distributive  share  instead  of  his  homestead 
(see  the  title  Equitable  Election,  vol.  ir,  p. 
93)  he  may  take  it  from  the  part  of  the  land 
which  is  not  homestead,  and  the  homestead 
will  descend  to  the  heirs  free  from  the  de- 
ceased parent's  debts.  Matter  of  Coulson,  95 
Iowa  696. 

2.  Adults  May  Share.  —  Miller  v.  Finegan,  26 
Fla.  29;  Maguire  v.  Kennedy,  91  Iowa  272. 

3.  California  Statutes.  —  It  appears  that,  if 
there  is  no  surviving  spouse,  the  probale  court 
must  set  apart  to  the  minor  children  a  home- 
stead duly  selected  during  the  lifetime  of  the 
parents,  whether  it  was  selected  from  the 
community  or  from  separate  property.  Code 
Civ.  Pro.,  §  1465. 

If  there  is  a  surviving  spouse,  the  rights  of  Ihe 
minor  children  depend  upon  whether  a  home- 
stead was  or  was  not  properly  set  apart  during 
the  life  of  the  deceased  parent.  If  no  home- 
stead was  so  set  apart,  or  if  a  homestead  was 
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set  apart  from  the  separate  property  of  the 
deceased  spouse  without  his  or  her  concur- 
rence, the  probate  court  must  set  apart  a 
homestead  for  the  use  of  the  surviving  spouse 
"  and  "  the  minor  children.  Code  Civ.  Pro., 
§  1465;  Matter  of  Still,  117  Cal.  509;  Hoppe  v. 
Hoppe,  104  Cal.  94. 

•A  setting  apart  to  the  "  family  "  of  the  de- 
ceased is  valid.  Phelan  v.  Smith,  100  Cal. 
158;  Mawson  v.  Mawson,  50  Cal.  539. 

If  a  homestead  was  duly  set  apart  during 
the  life  of  the  parents  from  the  community 
property  or  from  the  separate  property  of  the 
survivor,  or  from  the  separate  property  of  the 
deceased,  with  his  or  her  concurrence,  it  seems 
that  it  vests  absolutely  in  the  surviving 
spouse.  Code  Civ.  Pro.,  1465,  1474.  But 
see  Code  Ci..  Pro.,  §  1468,  and  Civ.  Code, 
§  1265. 

The  effect  of  the  various  statutes  here  re- 
ferred to  is  somewhat  considered  in  Weinreich 
v.  Hensley,  121  Cal.  647;  Matter  of  Crogan, 
92  Cal.  370.  Section  1474  of  the  Code  of  Civil 
Procedure  is  later  than  and  controls,  so  far  as 
there  is  any  inconsistency,  Civ.  Code,  §  1265. 
Weinreich  v.  Hensley,  121  Cal.  647. 

Absolute  survivorship  in  favor  of  the  surviv- 
ing spouse  was  created  by  the  Act  of  1862, 
previous  to  which  the  homestead  of  a  deceased 
head  of  a  family  vested  in  the  surviving  wife 
and  his  own  legitimate  children.  Levins  v. 
Rovegno,  71  Cal.  273;  Matterof  Wixom,  35  Cal. 
320.  See  also  Johnston  v.  Bush,  49  Cal.  198; 
Rich  v.  Tubbs,  41  Cal.  34. 

Under  the  Act  of  1862,  the  homestead  vested 
absolutely  in  the  surviving  spouse,  even  if 
there  were  surviving  children.  Matter  of 
Wixom,  35  Cal.  320.  See  also  Beck  v.  Soward, 
76  Cal.  527;  Rich  v.  Tubbs,  41  Cal.  34;  Herrold 
v.  Reed,  58  Cal.  443. 

4.  Michigan.  —  Zoellnerr;.  Zoellner,  53  Mich. 
620. 

5.  Minnesota.  —  Stat.  Minn.  (1894),  §  4470; 
Dunn  v.  Stevens,  62  Minn.  380;  McCarthy  v. 
Van  Der  Mey,  42  Minn.  189. 

Under  the  Act  of  1875,  also,  the  surviving 
spouse  took  an  absolute  unconditional  life 
estate,  unqualified  by  any  right  in  minor  chil- 
dren. Holbrook  v.  Wightman,  31  Minn.  168 
[modifying  Eaton  v.  Robbins,  29  Minn.  327]; 
McCarthy  v.  Van  Der  Mey,  42  Minn.  189.  But 
the  remainder  in  favor  of  the  latter  was  not 
accompanied  by  an  exemption.  After  the 
survivor's  estate  terminated,  the  homestead 
became  assets,  and  it  might  be  sold  during 
the  survivor's  life,  subject  to  his  or  her  life 
estate.  McCarthy  v.  Van  Der  Mey,  42  Minn. 
189;  McGowan  v.  Baldwin,  46  Minn.  477. 
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in  Mississippi  the  homestead  exemption  is  continued  for  the  widow  and 
children  only  in  case  of  intestacy.1 

in  North  Carolina  the  homestead  is  prolonged  after  the  debtor's  death  only  in 
favor  of  his  minor  children,  if  there  are  any  such,  to  the  exclusion  of  the 
widow,2  but  the  dower  right  of  the  widow  is  superior  to  the  homestead  right 
of  the  children,  and  they  take  their  homestead  subject  thereto,  whether  the 
homestead  was  or  was  not  assigned  during  the  debtor's  life.3 

in  South  Carolina  the  homestead  is  "  forever  discharged  from  all  debts  "  of  the 
decedent,  and  the  exemption  does  not  cease  when  the  children  become  of  age.4 

In  Texas,  after  the  death  of  the  head  of  the  family,  if  a  constituent  of  the 
family  —  spouse,  minor  child,  or  unmarried  daughter  —  survives,  the  home- 
stead is  secured  to  the  use  of  such  surviving  constituent  as  fully  as  it  had  been 
during  the  lifetime  of  the  decedent,5  and  before  the  present  constitution  the 
title  in  the  beneficiaries  was  absolute  if  the  estate  was  insolvent;6  but  now  it 
appears  that,  subject  to  the  rights  of  surviving  constituents,  it  descends  to  the 
heirs.7    If  no  constituent  member  of  the  family  survives,  the  homestead 


Where  there  is  no  surviving  parent,  perhaps 
the  children's  right  of  occupancy  during 
minority  is  protected,  but  this  is  not  decided. 
McCarthy  v.  Van  Der  Mey,  42  Minn.  189. 

1.  Mississippi.  —  Johnson  v.  Cooper,  56 
Miss.  608. 

2.  Homestead  Continued  for  Children  Only  — 
North  Carolina. —  Formeyduval  v.  Rockwell, 
117  N.  Car.  320;  Williams  v.  VVhitaker,  no  N. 
Car.  393;  Simpson  v.  Wallace,  83  N.  Car.  477; 
Wharton  v.  Leggett,  80  N.  Car.  169;  Hager 
v.  Nixon,  69  N.  Car.  108. 

3.  Widow's  Dower  Right  Has  Priority.  — 
Graves  v.  Hines,  108  N.  Car.  262;  Gregory  v. 
Ellis,  86  N.  Car.  579;  McAfee  v.  Bettis,  72  N. 
Car.  28;  Watts  v.  Leggett,  66  N.  Car.  197. 
See  also  Roff  v.  Johnson,  40  Ga.  555. 

4.  South  Carolina.  —  Stewart  v.  Blalock,  45 
S.  Car.  61;  Ex  p.  Worley,  49  S.  Car.  41. 

The  children  are  entitled  collectively  only  to 
a  single  homestead.  Carolina  Nat.  Bank  v. 
Senn,  25  S.  Car.  572. 

5.  Texas —  Homestead  Goes  to  Survivor.  —  Chil- 
ders  v.  Henderson,  76  Tex.  664.  See  also 
Lacy  v.  Locketl,  82  Tex.  190;  Zwernemann  v. 
Von  Rosenberg,  76  Tex.  522;  Moore  v. 
Owsley,  37  Tex.  603;  Bell  v.  Schwarz,  37  Tex. 
572. 

A  Community  Homestead  (and  in  most  of  the 
cases  the  homestead  seems  to  have  been  in 
such  property),  on  the  death  of  a  spouse,  de- 
scends to  his  heirs,  but  remains  subject  to  the 
rights  of  the  survivor.  Bell  v.  Schwarz,  37 
Tex.  572;  Wrights.  Doherty,  50  Tex.  34.  See 
as  10  the  descent  of  community  property  gen- 
erally the  title  Community  Property,  vol.  6, 
p.  293. 

Under  the  Act  of  August  15,  1870,  if  the 
minor  children  had  a  homestead  in  the  com- 
munity property  of  the  deceased  parent  fixed 
and  determined  in  his  lifetime,  they  are  not 
entitled  to  a  homestead  in  his  separate  prop- 
erty.   McAllister  v.  Farley,  39  Tex.  552. 

Who  Considered  Surviving  Constituents  — 
Adult  Descendants  Other  than  Unmarried 
Daughters  cannot  be  considered  as  constituting 
the  decedent's  family.  Givens  v.  Hudson,  64 
Tex.  471. 

"  When  Children  Arrive  at  the  Age  of 
Majority,  and  especially  when  they  leave  the 
family  of  their  father  and  mother  and  hemme 


7" 


a  separate  family,  they  are  not  any  longer  a 
part  of  the  old  family."  Morrill,  C.  J.,  in 
Hoffman  v.  Neuhaus,  30  Tex.  636,  9S  Am. 
Dec.  492.  In  this  case  it  was  held  that  the 
word  "  children  "  in  Act  1848,  §  45,  is  to  be 
construed  as  meaning  minor  children. 

The  Marriage  and  Removal  of  a  Daughter 
severs  her  connection  with  the  family,  and  it 
is  not  revived  so  as  to  give  homestead  rights 
to  her  by  the  fact  that  as  a  widow  she  returns 
with  her  children  to  live  with  a  surviving 
parent.  Trammell  v.  Neal,  I  Tex.  Unrep. 
Cas.  51;  Roco  v.  Green,  50  Tex.  483. 

A  Mother  Who  Lived  with  Her  Son  on  His 
Homestead  is  not  entitled  to  a  continuation  of 
his  homestead  after  his  death.  Munzenberger 
v.  Boehme,  2  Tex.  Unrep.  Cas.  389. 

Grandchildren. — A  granddaughter  living 
with  her  grandmother  under  an  arrangement 
terminable  at  the  will  of  either  has  been  held 
not  entitled  to  homestead  rights  as  a  surviving 
member  of  the  family.  Phillips  v.  Price,  12 
Tex.  Civ.  App.  408. 

So  the  children  of  a  son  who  has  ceased  to 
be  a  member  of  the  parent's  family.  Glass- 
cock v.  Stringer,  (Tex.  Civ.  App.  1896)  33  S. 
W.  Rep.  677.  See  also  Schwarzhoff  v.  Necker, 
1  Tex.  Unrep.  Cas.  325. 

Otherwise  of  a  granddaughter  who  is  a  con- 
stituent member  of  the  grandparents'  family. 
Clark  v.  Goins,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  703. 

6.  Insolvent   Estate  —  Title  Was  Absolute.  — 

McDougal  v.  Bradford,  80  Tex.  567  [tiling 
Childers  v.  Henderson,  76  Tex.  664;  Scott  v. 
Cuntngham,  60  Tex.  566;  Sossaman  v.  Pow- 
ell, 21  Tex.  665;  Green  v.  Crow,  17  Tex.  189]; 
Lacy  v.  Locketl,  82  Tex.  190;  Trammell  v. 
Neal,  1  Tex.  Unrep.  Cas.  51;  Horn  v.  Arnold, 
52  Tex.  161 ;  Reeves  z.  Petty,  44  Tex.  249; 
Watson  t.  Rainey,  69  Tex.  319;  Gaines  v. 
Gaines,  4  Tex.  Civ.  App.  408;  Stephenson  v. 
Marsalis,  11  Tex.  Civ.  App.  162.  See  also 
Abney  v.  Pope,  52  Tex.  288;  Krueger  v. 
Wolf,  12  Tex.  Civ.  App.  167  (property  assigned 
in  lieu  of  homestead). 

7.  McDougal  v.  Bradford,  80  Tex.  567. 

The  Administrator  Has  No  Rights  in  the  Home- 
stead where  a  constituent  of  the  family  sur- 
vives. Lacy  Lockclt,  82  Tex.  190.  See 
also  Zwernemann  v.  Von  Rosenberg,  76  Tex. 
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becomes  subject  to  the  decedent's  debts,  although  he  may  have  left  children 
not  constituent  of  the  family.1  In  case  there  is  no  surviving  parent,  the  court 
may  make  an  order  allowing  the  minor  children,  through  a  guardian,  to  occupy 
the  homestead,  but  the  minor  children  cannot  claim  this  right  absolutely ; 2 
its  allowance  and  the  length  of  the  occupancy  depend  on  the  judgment  of 
the  proper  court,  having  regard  to  the  necessity  or  propriety  of  protecting  the 
minors  in  a  home.3  But  the  homestead  is  not  assets  for  the  payment  of  the 
decedent's  debts  so  long  as  there  are  surviving  members  of  the  family  entitled 
to  occupy  the  homestead.4 

Setting  Apart  Homestead  to  Children.  —  Provision  is  also  made  for  setting  apart  a 
homestead  to  the  widow  or  children,  out  of  the  decedent's  estate,  though  no 
homestead  was  assigned  to  the  decedent  during  his  life.5 

Occupancy  is  not,  under  some  statutes,  a  condition  of  the  enjoyment  by  the 
children  or  heirs  of  their  homestead  estates.6  In  other  states  occupancy  is  a 
requisite.7 

b.  Extent  and  Character  of  Interest. — As  the  preceding  para- 
graphs show,  the  extent  and  character  of  the  interest  which  surviving  children 
take  in  the  homestead  of  a  deceased  parent  vary  greatly  in  the  different  states, 
in  accordance  with  the  various  statutes. 

Duration.  — -  The  general  rule  is  that  such  children  take  only  a  right  of 
occupancy  during  minority,8  but  under  some  statutes,  or  under  particular 


522;  Stephenson  v.  Marsalis,  11  Tex.  Civ. 
App.  162;  Hanks  v.  Crosby,  64  Tex.  483. 

1.  Burns  v.  Jones,  37  Tex.  50. 

2.  Minor's  Right  to  Occupy.  —  Const.  Tex., 
art.  16,  §  52;  Ashe  v.  Yungst,  65  Tex.  631. 
See  also  Gaines  v.  Gaines,  4  Tex.  Civ. App.  408. 

The  court  will  see  that  the  minors'  rights 
are  protected,  and  for  that  purpose  will  not 
allow  the  case  to  proceed  when  their  rights 
have  not  been  regarded  and  no  guardian  has 
been  appointed;  and  the  purchaser  at  an  ex- 
ecutor's sale  before  the  children's  homestead 
was  set  apart  gains  no  title  and  must  account 
for  rents  and  profits  from  the  date  of  the  order 
setting  apart  the  homestead.  Fields  v.  Aus- 
tin, (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  386; 
Hall  v.  Fields,  81  Tex.  553. 

3.  Osborn  v.  Osborn,  76  Tex.  494;  Hudgins 
v.  Sansom,  72  Tex.  229;  Ashe  v.  Yungst,  65 
Tex.  631. 

4.  Childers  v.  Henderson,  76  Tex.  664. 
Court  Cannot    Order  Sale.  —  No  court  has 

jurisdiction  to  order  the  sale  of  the  homestead 
of  a  decedent  to  pay  debts  so  long  as  there  are 
surviving  constituents  of  the  family  who  have 
a  right  to  occupy  it.  Yarboro  v.  Brewster,  38 
Tex.  397.  See  also  Sossaman  v.  Powell,  21 
Tex.  664;  Connell  v.  Chandler,  11  Tex.  249; 
Harris  v.  Seinsheimer,  67  Tex.  356;  Griffie  v. 
Maxey,  58  Tex.  213. 

5.  See  Baker  v.  State,  17  Fla.  406;  Roff  v. 
Johnson,  40  Ga.  555.  See  also  the  various 
statutes. 

The  Fact  that  an  Order  of  Sale  Ha3  Been  Pro- 
cured by  the  Administrator  of  the  homestead 
properly  does  hot  prevent  its  being  set  apart  to 
the  children.  Matter  of  Still,  117  Cal.  509; 
Matter  of  Lahiff,  86  Cal.  151. 

The  Allowance  for  the  Temporary  Support  of  the 
Family  which  is  authorized  by  statute  (see  the 
title  Allowances,  vol.  2,  p.  156),  cannot  im- 
pair the  right  of  the  children  to  a  homestead. 
Matter  of  Still,  117  Cal.  509. 

In  Georgia  minor  children  take  the  home- 
stead laid  off  to  them  subject  to  the  right  of 


dower  and  to  the  year's  support.  Roff  v. 
Johnson,  40  Ga.  555. 

6.  Occupancy.  —  Sparkman  v.  Roberts,  61 
Ark.  26,  quoting  Const.  Ark.,  art.  9,  §  6; 
Miller  v.  Finegan,  26  Fla.  29;  Maguire  v. 
Kennedy,  91  Iowa  272;  Johnson  v.  Gaylord, 
41  Iowa  362;  Phipps  v.  Acton,  12  Bush  (Ky.) 
377;  Little  v.  Woodward,  14  Bush  (Ky.)s85; 
Rhorer  v.  Brockhage,  86  Mo.  544,  affirming  13 
Mo.  App.  397. 

7.  The  Illinois  Statute  of  1851  continued  the 
homestead  for  the  benefit  of  the  wife  and 
family,  "  some  or  one  of  them  continuing  to 
occupy  such  homestead."  Under  this  act  oc- 
cupancy by  a  tenant  for  the  benefit  of  the 
widow  and  minor  children,  or  for  the  benefit  of 
the  minor  children  alone,  there  being  no 
widow,  was  held  sufficient.  Walters  v.  People, 
21  111.  178;  Brinkerhoff  v.  Everett,  38  111.  263; 
Cabeen  v.  Mulligan,  37  111.  230,  87  Am.  Dec. 
247.  This  clause  does  not  appear  in  the  pres- 
ent statute,  but  abandonment  by  the  widow 
and  children  is  held  to  forfeit  all  rights.  See 
infra,  this  section,  Control  and  Conflicting 
Rights.  And  occupancy  is  still  required.  See 
Hagerty  v.  Hagerty,  149  111.  655. 

In  Kansas  the  same  rule  appears  to  obtain. 
Shirack  v.  Shirack,  44  Kan.  653;  Dayton  v. 
Donart,  22  Kan.  256.  But  see  Deering  v. 
Beard,  48  Kan.  16. 

It  seems  that  a  lease  for  the  benefit  of  the 
minor  child  does  not  forfeit  his  rights.  Shirack 
v.  Shirack,  44  Kan.  653. 

Massachusetts.  —  See  Abbott  v.  Abbott,  97 
Mass.  136. 

Michigan.  —  Louden  v.  Martindale,  109  Mich. 
235;  Drake  v.  Kinsell,  38  Mich.  232. 

In  Mississippi  occupancy  by  "  some  member 
of  the  family  "  is  required.  Acker  v.  True- 
land,  56  Miss.  30. 

Texas  —  Residence  at  the  Time  of  His  Death 
with  the  Father  to  whose  homestead  minors 
assert  a  claim  is  not  essential.  Hall  v.  Fields, 
81  Tex.  553- 

8.  See  supra,  this  section  and  subdivision, 
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circumstances,  the  homestead  may  vest  absolutely  in  the  beneficiaries  pointed 
out  in  the  act.1 

To  What  Extent  Exemption  Continued.  —  The  exemption  in  favor  of  a  surviving 
spouse  and  children  in  the  decedent's  homestead  may  be  limited  merely  to  an 
exemption  from  forced  sale  to  answer  certain  particular  claims  2  or  may  extend 
also  to  protect  the  homestead  from  partition  and  keep  it  together  as  one 
estate  until  its  termination  in  regular  course.3 

Nature  of  interest.  —  When  the  homestead  is  merely  continued  in  favor  of 
surviving  minor  children  the  interest  is  a  mere  exemption  from  levy  and  sale 
and  vests  no  title  in  them  beyond  the  right  to  occupy.  They  cannot  convey 
or  encumber  the  homestead,4  but  may  protect  their  rights  as  against  one  who 
does  not  hold  by  a  superior  title.5 

c.  Control  and  Conflicting  Rights  —  so  Long  as  Both  Parents  Live  the 
rights  of  the  children  are  necessarily  under  the  control  of  the  parents,  and 


In  General,  and  infra,  Termination  of  Interest, 
In  California  the  probate  court  has  power  to 
set  aside  a  homestead  selected  from  the 
separate  property  of  a  deceased  parent  only 
"  for  a  limited  period."  Code  Civ.  Pro., 
§  1468;  Weinreich  v.  Henstey,  121  Cal.  647. 

1.  Homestead  Vesting  Absolutely.  —  Under 
former  Alabama  statutes  (and  under  Code 
Ala.,  §  2069),  the  homestead  vested  absolutely 
in  the  widow  and  minor  children  of  a  decedent, 
where  the  estate  was  insolvent  and  such  in- 
solvency was  judicially  established.  Smith  v. 
Boutwell,  101  Ala.  373;  Smally  v.  Chisenhall, 
108  Ala.  683. 

Where  the  estate  was  not  declared  insolvent, 
a  child's  interest  ceases  at  his  majority  and  is 
not  revived  by  a  subsequently  established  in- 
solvency.   Baker  v.  Keith,  72  Ala.  121. 

By  statutes  of  1885  and  1887  the  probate 
court  was  empowered,  when  the  esate  of  a  de- 
cedent did  not  exceed  the  amount  exempted 
by  law  to  widows  and  minors,  and  no  adminis- 
tration on  the  estate  was  granted,  after  sixty 
days,  to  cause  to  be  appraised  and  set  apart 
the  property  absolutely  to  the  widow  and  chil- 
dren. Code  1886,  §  2562  and  nole;  De  Armond 
v.  Whilaker,  99  Ala.  252;  Smith  v.  Boutwell, 
ior  Ala.  373;  Louisville,  etc.,  R.  Co.  v.  Hill, 
115  Ala.  347. 

Such  an  allotment  is.  void  for  want  of  juris- 
diction where  the  estate  exceeds  in  value  or 
amount  the  statutory  limits.  James  v.  Clark, 
89  Ala.  606;  Brooks  v.  Johns,  119  Ala.  417. 

By  the  statute  of  1892  (Code  1896,  §  2071),  in 
case  the  estate  falls  within  the  limits  above  in- 
dicated, the  homestead  vests  absolutely  in  the 
widow  and  children  whether  there  is  or  is  not 
an  administrator.  See  Jackson  v.  Wilson, 
117  Ala.  432;  Garland  v.  Bostick,  118  Ala.  209; 
Brooks  v.  Johns,  119  Ala.  412. 

In  Kansas  the  homestead  becomes  the  abso- 
lute property  of  the  widow  and  children,  not 
subject  to  the  ancestors'  debts  or  the  statute 
of  distributions  until  the  majority  of  the  chil- 
dren. Hafer  v,  Hafcr,  36  Kan.  524.  But  see 
infra,  this  section  and  subdivision,  Termina- 
tion of  Interest.  See  also  supra,  this  section 
and  subdivision,  In  General,  the  paragraph 
Homestead  Descending  to  Heirs. 

2.  Extent  of  Exemption.  —  In  Illinois  the  only 
exemption  of  the  homestead  previous  to  the 
Act  of  1872  was  from  forced  sale  for  debts, 
•nd  therefore  the  heirs  of  a  deceased  home- 


steader could  have  partition  and  sell  the  home- 
stead and  neither  the  widow  nor  minor  children 
could  withhold  possession  from  the  purchaser 
at  such  sale.  Turner  v.  Bennett,  70  111.  264. 
And  under  the  former  law  the  husband's  cur- 
tesy in  his  wife's  estate  would  defeat  the 
homestead  right  of  minor  children.  Wolf  v. 
Wolf,  67  111.  55. 

As  to  Michigan,  see  Robinson  v.  Baker,  47 
Mich.  619. 

See  also  supra,  this  section  and  subdivision, 
In  General,  the  paragraph  Homestead  Descend- 
ing to  Heirs. 

3.  See  infra,  this  section  and  subdivision. 
Control  and  Conflicting  A'ig/its,  the  paragraph 
Pa  rtition . 

4.  Miller  v.  Marx,  55  Ala.  341. 

5.  Where  the  Widow's  Rights  Have  Terminated, 
Ejectment  Will  Lie  by  the  children  against  any 
one  in  possession  who  does  not  claim  by  a 
title  superior  to  that  of  the  father.  McCloy  v. 
Arnett,  47  Ark.  445. 

In  Florida,  if  a  constitutional  homestead 
was  declared  in  the  ancestor's  life  the  heirs 
may  maintain  ejectment  against  the  adminis- 
trator; otherwise  if  no  homestead  was  so  de- 
clared, and  the  home  tract  exceeded  the  extent 
allowed  by  the  constitution,  and  some  of  the 
heirs  are  minors.  Barco  v.  Fennell,  24  Fla. 
378- 

In  Missouri  ejectment  lies  by  the  minors 
against  a  grantee  of  the  surviving  mother  after 
her  death.  Rogers  v.  Mayes,  84  Mo.  520. 
See  also  Kochling  v.  Daniel,  82  Mo.  54;  Rob- 
erts v.  Ware,  80  Mo.  363. 

A  Purchaser  at  a  Probate  Sale  Must  Take  Notice 
of  the  Minors'  Homestead  Rights  and  is  account- 
able to  them  for  the  rents.  McCloy  v.  Arneti, 
47  Ark.  445;  Altheimer  v.  Davis,  37  Ark. 
316. 

Improvements  by  Occupant.  —  Where  the  occu- 
pant of  a  homestead  set  apart  to  minors  im- 
proves the  premises,  the  occupants  cannot  be 
charged  with  an  increased  rent;  nor,  on  the 
other  hand,  can  the  minors  be  made  liable  for 
the  value  of  such  improvements,  and  so  be 
"  improved  out  of  their  homestead."  The 
reasonable  value  of  necessary  repairs  is  to  be 
allowed  to  the  occupant,  and  he  is  chargeable 
with  such  rents  as  the  property  would  have 
yielded  without  improvements.  McCloy  v. 
Arnclt,  47  Ark.  456;  Reynolds  v.  Reynolds,  55 
Ark.  369;  Sparkman  v.  Roberts,  61  Ark.  2d. 
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may  be  Lost  by  abandonment  or  conveyance.1 

Not  Affected  by  Acts  of  Children.  —  The  minors  in  whom  the  homestead  right  of 
a  deceased  parent  vests  cannot  waive  their  rights  of  homestead  during  their 

minority.3 

In  Arkansas  the  Minor's  Right  of  Homestead  and  Right  of  Inheritance  Are  Distinct  and 

cannot  be  merged;  the  first  accrues  at  the  death  of  the  parent,  the  latter  at 
majority.3 

Rights  of  Surviving  Spouse  and  Children  During  Their  Lives.  —  Under  the  Arkansas 
statute  the  widow  and  children  have  been  held  to  occupy  the  relation  of  joint 
tenants  towards  each  other.*  In  Mississippi  they  are  tenants  in  common.5 
Neither  the  widow  nor  the  children  can  lessen  or  impair  the  rights  of  the 
others  during  the  minority  of  the  children.6    In  Illinois,  however,  the  widow 


1.  Both  Parents  Living.  —  Brown  v.  Coon,  36 
111.  243,  85  Am.  Dec.  402;  Clubb  v.  Wise,  64 
111.  157;  Milwaukee  Mechanics'  Mut.  Ins.  Co. 
v.  Ketterlin,  24  111.  App.  188;  Shellon  v.  Hurst, 
16  Lea  (Tenn.)  470.  See  also  Collins  v.  Chant- 
land,  48  Iowa  241. 

But  the  homestead  rights  of  the  widow  and 
minor  children  cannot  be  defeated  by  an  ante- 
nupiial  agreement.  McGee  v.  McGee,  91  111. 
548.    But  see  Hafer  v.  Hafer,  36  Kan.  524. 

2.  No  Waiver  by  Minors.  —  Altheimer  v. 
Davis,  37  Ark.  316;  Johnston  v.  Turner,  29 
Ark.  280;  Deering  v.  Beard,  48  Kan.  16;  Farrow 
v.  Farrow,  13  Lea  (Tenn.)  120.  But  see  supra, 
this  section  and  subdivision,  In  General,  the 
paragraph  Occupancy. 

A  minor  child's  right  is  not  affected  by  delay 
in  applying  for  a  homestead.  Matter  ot  Still, 
117  Cal.  509. 

When  during  minority  minors  entitled  to  a 
continuation  of  the  father's  homestead  fail  to 
claim  their  rights  in  a  proceeding  wherein 
such  rights  are  involved,  they  cannot,  after 
coming  of  age,  have  a  title  acquired  at  a  sale 
in  pursuance  of  a  decree  in  such  proceeding 
set  aside  as  void.  Dickens  v.  Long,  112  N. 
Car.  311. 

3.  Minor's  Right  of  Homestead  and  Right  as 
Heir  Distinct.  —  Kessinger  v.  Wilson,  53  Ark. 
400,  22  Am.  St.  Rep.  220. 

4.  Sparkman  v.  Roberts,  61  Ark.  26. 

The  Arkansas  statute  provides  that  during 
the  widow's  life  the  rents  and  profits  of  the 
homestead  vest  in  her,  "  provided  that  if  the 
owner  leaves  children,  one  or  more,  said  child 
or  children  shall  share  with  the  said  widow 
and  be  entitled  to  half  the  rents  and  profits  " 
during  minority.  Under  this  provision,  if  the 
homestead  is  rented,  the  rent  is  payable  half 
to  the  minor  children  and  half  to  the  widow; 
if  the  widow  occupies  the  estate  she  is  ac- 
countable to  the  minors  for  one-half  its  rental 
value;  the  widow  is  not  entitled  to  receive  the 
rents  for  the  children  or  to  the  care  and 
custody  of  their  estate  until  she  has  qualified 
as  their  guardian.  Sparkman  v.  Roberts,  61 
Ark.  26. 

The  widow  cannot  defeat  an  action  by  the 
infant  children  to  recover  their  share  of  the 
rents  and  profits  by  showing  that  no  dower 
has  been  assigned  to  her.  Winters  v.  Davis, 
51  Ark.  335. 

5.  Falkner  v.  Thurmond,  (Miss.  1898)  23  So. 
Rep.  584;  Hardin  v.  Osborne,  43  Miss.  532; 
Morton  v.  McCaness,  68  Miss.  810. 

6.  Widow  Cannot  Impair  Children's  Rights  — 
Arkansas.  —  Johnston  v.  Turner,  29  Ark.  292. 
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California.  —  Matter  of  Still,  117  Cal.  514; 
Hoppe  v.  Hoppe,  104  Cal.  94;  Phelan  v.  Smith, 
100  Cal.  158. 

Kentucky.  —  Myers  v.  Myers,  89  Ky.  442; 
Little  v.  Woodward,  14  Bush  (Ky.)  585;  Moss 
v.  Hall,  3  Ky.  L.  Rep.  89.  See  also  Paducah, 
etc.,  R.  Co.  v.  Dipple,  16  Ky.  L.  Rep.  62. 

Minnesota.  —  See  Mintzer  v.  St.  Paul  Trust 
Co.,  45  Minn.  323. 

Mississippi.  —  Falkner  v.  Thurmond,  (Miss. 
1898)  23  So.  Rep.  584. 

Michigan.  —  See  Showers  v.  Robinson,  43 
Mich.  502. 

Missouri.  —  Hufschmidt  v.  Gross,  112  Mo. 
649;  Rogers  v.  Mayes,  84  Mo.  520;  Rhorer  v. 
Brockhage,  86  Mo.  544,  affirming  13  Mo.  App. 
397;  Kochling  v.  Daniel,  82  Mo.  54;  Plate  v. 
Koehler,  8  Mo.  App.  396;  Roberts  v.  Ware,  80 
Mo.  363. 

Tennessee.  —  Shelton  v.  Hurst,  16  Lea  (Tenn.) 
470;  Farrow  v.  Farrow,  13  Lea  (Tenn.)  120. 
But  see  Carrigan  v.  Rowell,  96  Tenn.  185,  and 
infra,  this  note. 

Florida  —  Mortgage  by  Widow.  —  A  mortgage 
of  the  homestead  executed  under  an  order  of 
court  in  virtue  of  a  power  in  the  will  by  a  widow 
who  was  executrix  does  not  bind  the  heirs  not 
made  parties  to  the  proceeding.  Wilson  v. 
Fridenburg,  19  Fla.  461. 

Arkansas.  —  The  estate  does  not  vest  in  the 
widow  subject  to  the  minor's  homestead,  and 
she  cannot  prejudice  their  rights  by  a  sale. 
Garibaldi  v.  Jones,  48  Ark.  230. 

A  statute  allowing  the  probate  court  to  make 
an  order  vesting  the  whole  estate,  when  under 
a  certain  value,  in  the  widow  applies  only  in 
case  there  are  no  minor  children.  Sansom  v. 
Harrell,  51  Ark.  429. 

But  a  sale  is  as  to  the  widow  an  abandon- 
ment of  her  rights,  and  in  case  of  the  death  of 
the  sole  minor  child  the  statute  of  limitations 
begins  to  run  in  the  widow's  favor  and  against 
the  minor's  heirs  from  the  time  of  the  death  of 
the  minor,  though  the  widow  may  have  ob- 
tained a  reconveyance.  Sansom  v.  Harrell,  55 
Ark.  572,  51  Ark.  429. 

In  Kentucky  the  acceptance  by  the  widow  of 
an  interest  devised  in  lieu  of  homestead  or  of 
dower  destroys  the  homestead  rights  of  herself 
and  her  children;  aliter  of  her  death  or  aban- 
donment. Ellmore  v.  Ellmore,  4  Ky.  L.  Rep. 
622,  5  Kv.  L.  Rep.  5S0. 

If  a  Homestead  Is  Derived  from  a  Deceased 
Mother  the  father  may  by  abandonment  or  con- 
veyance terminate  the  rights  of  the  minor 
children  therein.  Little  v.  Woodward,  14 
Bush  (Ky.)  585. 
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may  abandon  the  homestead,  and  when  she  does  so,  and  takes  her  children 
with  her,  their  homestead  right  is  gone ;  1  but  a  release  or  waiver  when  the 
children  occupy  with  or  without  the  widow  does  not  extinguish  the  children's 
rights,  without  an  order  of  court  directing  the  release.2 

In  Texas,  if  there  is  a  surviving  parent,  the  homestead  right  vests  entirely  in 
him  or  her.3  The  right  to  occupy  the  homestead  as  such  belongs  to  the  sur- 
viving parent  for  life.'4  If  the  surviving  parent  declines  to  exercise  this  right 
of  occupancy,  the  land  becomes  subject  to  partition,  if  children  of  the  deceased 
parent  take  any  part  of  it  by  inheritance,  and  the  right  is  the  same  without 
distinction  between  adult  and  minor  heirs.5  The  minors'  right  of  occupancy 
in  the  homestead  where  there  is  no  surviving  parent  can  be  asserted  only 
through  a  guardian,  to  whom  the  occupancy  for  the  minor  is  assigned.6 

Curtesy  and  Dower.  —  The  surviving  father's  curtesy  has  been  held  to  be  post- 


in  Minnesota  the  widow's  election  to  take 
under  a  will  in  lieu  of  homestead  defeats  the 
children's  remainder.  In  re  Jones,  (Minn. 
1898)  77  N.  W.  Rep.  551. 

In  Mississippi,  when  the  homestead  has  been 
sold  for  claims  against  the  surviving  father, 
there  is  no  such  interest  in  the  children  as 
enables  them  to  vindicate  their  homestead 
right  as  a  right  of  property  by  suit.  Taylor  v. 
Smith,  54  Miss.  50.  Compare  Hufschmidt  v. 
Gross,  1 12  Mo.  649. 

In  South  Carolina,  when  there  are  a  widow 
and  children,  the  homestead  exemption  is  for 
the  benefit  of  both,  not  for  the  widow  only. 
Exp.  Worley.  49  S.  Car.  41. 

Tennessee  —  Widow  Forfeiting  Children's  Rights 
by  Nonresidence.  —  Under  the  Tennessee 
statute  the  homestead  right  is  dependent  on 
residence  in  the  state,  and  if  the  widow  re- 
moves with  her  minor  children  to  another 
state,  her  homestead  right  and  theirs  is  for- 
feited. Carrigan  v.  Rowell,  96  Tenn.  185. 
This  case  proceeds  apparently  on  the  ground 
that  the  children's  right  does  not  become 
vested  until  the  widow's  death,  a  view  not 
easily  reconcilable  with  the  words  of  the  con- 
stitution and  statute,  quoted  in  Farrow  v.  Far- 
row, 13  Lea  (Tenn.)  120,  or  with  the  reasoning 
in  Shclton  v.  Hurst,  16  Lea  (Tenn.)  470,  which 
seems  to  recognize  that  the  interest  of  the 
children  at  the  father's  death  is  the  same  in 
quality  as  that  of  the  widow.  Carrigan  v. 
Rowell,  96  Tenn.  185,  is  followed  in  Farris 
v.  Sipes,  99  Tenn.  298. 

1.  Illinois. —  Kingman  v.  Higgins,  100  111. 
319;  Shepar!  7/.  Brewer,  65  111.  383;  Muck  v. 
Conlogue,  47  111.  391;  Wright  v.  Dunning,  46 
III.  271,  92  Am.  Dec.  271;  McCormack  v.  Kim- 
mel,  4  III.  App.  121. 

Apparently  the  abandonment  of  the  mother 
will  not  affect  the  right  of  minor  children  who 
continue  to  occupy  the  homestead.  Kingman 
v.  Higgins,  100  III.  319. 

In  Wallers  v.  People,  21  III.  178,  there  are 
strong  dicta  to  the  effect  that  minor  chidren's 
rights  are  not  forfeited  by  the  widow's  aban- 
donment, but,  as  cases  cited  above  show,  this 
Is  no  longer  the  law. 

2.  I. agger  v.  Mutual  Union  Loan,  etc., 
Assoc.,  146  III.  283.  See  also  Miller  v.  Marcklc, 
27  III.  402;  Anderson  v.  Smith,  15')  III.  93. 

An  assent  of  the  widow  to  a  sale  by  order  of 
court  binds  the  childre  n.  Ilayark  v.  Will,  169 
III.  t45. 

A  Step-pitront  1  annot  waive  release,  or  aban- 


don the  homestead  right  of  his  minor  step, 
children  in  one-half  of  a  tract  of  land  owned 
by  such  step-parent  and  his  deceased  spouse 
as  tenants  in  common.  Capek  v.  Kropik,  129 
111.  509;  Kingman  v.  Higgins,  100  111.  319. 

3.  Texas  —  Vests  in  Surviving  Parent.  —  Ashe 
v.  Yungst,  65  Tex.  631.  See  also  Watts  v. 
Miller,  76  Tex.  13. 

Where  lands  are  improperly  included  in  the 
widow's  homestead,  she  is  liable  to  the  minor 
heirs  for  rents  and  profits  therefrom.  Linch 
7>.  Broad,  70  Tex.  92. 

"  The  Children  Have  No  Interest  in  the  Home- 
stead, as  Such,  as  against  the  surviving  parent, 
by  virtue  of  the  homestead  rights  of  the  de- 
ceased parent."  Ashe  v.  Yungst,  65  Tex.  631 
[citing  Johnson  v.  Taylor,  43  Tex.  122;  Tad- 
lock  v.  Eccles,  20  Tex.  782,  73  Am.  Dec.  213; 
Brewer  v.  Wall,  23  Tex.  586,  76  Am.  Dec.  76]. 
See  also  Grothaus  v.  De  Lopez,  57  Tex.  670; 
Shannon  v.  Gray,  59  Tex.  252;  Kilgore  v. 
Graves,  2  Tex.  App.  Civ.  Cas.,  £412. 

4.  Ashe  v.  Yungst,  65  Tex.  631. 
Where  Debts  Exist  Against   the  Community 

Estate  the  Surviving  Parent  May  Sell  the  com- 
munity homestead  to  pay  them,  as  the  surviv- 
ing parent  may  sell  a  homestead  set  apart 
out  of  his  or  her  separate  property.  Ashe 
v.  Yungst,  65  Tex.  631.  Sec  also  Schvvarzhoff 
v.  Nccker,  1  Tex.  Unrep.  Cas.  325;  Kilgore  v. 
Graves,  2  Tex.  App.  Civ.  Cas.,  §  412. 

The  surviving  parent  cannot  deprive  the 
children  of  their  homestead  rights,  however, 
by  a  sale,  where  there  are  no  community 
debts.    Bell  v.  Schwartz.  56  Tex.  353. 

6.  Survivor  Declining  to  Exercise  Right.  — 
Ashe  v.  Yungst,  65  Tex.  631.  See  also  Bell  v. 
Schwarz,  37  Tex.  572. 

6.  Necessity  of  Guardian. —  Hall  v.  Fields,  81 
Tex.  553;  Gaines  v.  Gaines,  4  Tex.  Civ.  App. 
408. 

Both  parties  being  dead,  a  minor  child  can 
resist  a  partition  at  the  suit  of  adult  heirs  only 
through  a  duly  appointed  guardian.  Osborn 
v.  Osborn,  76  Tex.  494. 

The  right  of  the  minors  in  a  parent's  home- 
stead cannot  be  taken  away  so  long  as  the 
court  permits  the  guardian  to  occupy  with 
them  as  a  homestead.  Hall  v.  Fields,  81  Tex. 
553- 

The  guardian  of  a  minor's  estate  cannot  so 
deal  therewith  as  to  deprive  the  guardian  of 
the  minor's  person  of  his  right  of  occupancy 
of  the  homestead  with  the  ward.  I  li  ns  v. 
Sanson,  72  Tex.  229. 

715  Volume  XV. 


Eights  of  Surviving 


HOMESTEAD. 


Sponse  and  Children. 


poned  to  the  children's  homestead,1  but  the  widow's  dower  estate  is  superior 
in  one  state  at  least.2 

Effect  of  Testamentary  Disposition.  —  In  some  states  the  minor  children's  rights 
cannot  be  defeated  by  will.3 

Sale  of  Homestead.  —  The  fee  to  the  homestead  cannot  generally  be  sold  sub- 
ject to  the  minor's  right  of  homestead  to  satisfy  the  claims  of  the  decedent's 
creditors.4  But  a  sale  of  the  homestead  is  valid  in  some  states,  though  the 
purchaser's  rights  do  not  accrue  until  the  termination  of  the  homestead.* 
Under  the  Georgia  statutes  a  sale  and  reinvestment  are  authorized,6  and  in 
Arkansas  the  probate  court  may  order  a  sale  of  the  minor's  homestead  left 
to  him  by  his  last  surviving  parent.7 

Partition.  —  In  some  states  there  can  be  no  partition  for  the  benefit  of  the 
widow  or  any  of  the  children  until  all  of  the  children  have  attained  majority.8 
In  other  jurisdictions  a  partition  subject  to  the  homestead  of  the  widow  and 
children  may  be  had.9  Again,  under  other  statutes,  it  seems  that  the  debtor's 
homestead  may  be  partitioned  on  the  widow's  death  among  the  children  of 


1.  Thompson  v.  King,  54  Ark.  q;  Loeb  v. 
McMahon,  89  111.  487.  Contra,  under  an  earlier 
statute,  Wolf  v.  Wolf,  67  111.  55. 

But  the  curtesy  of  the  husband  is  still  an  in- 
terest which  may  be  sold  on  execution,  though 
the  purchaser's  enjoyment  is  postponed  to  the 
minor  children's  homestead.  Littell  v.  Jones, 
56  Ark.  139. 

2.  So  in  North  Carolina.  See  supra,  this  sec- 
tion and  subdivision,  In  General,  the  paragraph 
beginning  In  North  Carolina. 

3.  Devise  Does  Not  Defeat  Children's  Eights.  — 
Bell  v.  Bell,  84  Ala.  64;  Scull  v.  Beatty,  27 
Fla.  426;  Wilson  v.  Fridenberg,  21  Fla.  386; 
Brokaw  v.  McDougall,  20  Fla.  212;  Kaes  v. 
Gross,  92  Mo.  647,  1  Am.  St.  Rep.  767;  Rock- 
hey  v.  Rockhey,  97  Mo.  76;  Kleimann  v. 
Gieselmann,  114  Mo.  437,  35  Am.  St.  Rep.  761; 
Hall  v.  Fields,  81  Tex.  553.  See  also  Lewis  v. 
Lichty,  3  Wash.  213.  And  compare  Schuyler 
v.  Hanna,  31  Neb.  307. 

4.  Sale.  —  McCloy  v.  Arnett,  47  Ark.  445; 
Nichols  v.  Shearon,  49  Ark.  76,  Stayton  v. 
Halpern,  50  Ark.  329;  Hinsdale  v.  Williams, 
75  N.  Car.  430;  Wehrle  v.  Wehrle,  39  Ohio  St. 
365.  See  also  Harris  v.  Watson,  56  Ark.  574; 
Bond  v.  Montgomery,  56  Ark.  563,  35  Am.  St. 
Rep.  119.  ' 

Under  the  Arkansas  statute  the  adminis- 
trator or  executor  who  sells  the  homestead  of 
a  decedent  after  its  selection  by  the  widow  or 
minor  children  is  guilty  of  a  misdemeanor, 
but  the  purchaser  at  such  sale  is  not  involved 
in  the  wrong,  and  is  entitled  to  be  subrogated  to 
the  claims  of  the  creditors  which  were  satisfied 
by  the  purchase  money.  Harris  v.  Watson, 
56  Ark.  574.  And  see  Nichols  v.  Shearon,  49 
Ark.  75 

When  the  Homestead  Is  Mingled  with  Other 
lands  Which  the  Court  Has  Jurisdiction  to  Sell, 

the  sale  of  the  whole  has  been  held  not  void 
for  want  of  jurisdiction.  Burgett  v.  Apper- 
son,  52  Ark.  213. 

The  failure  of  the  administrator  to  lay  off 
the  minor's  homestead  before  sale  does  not 
affect  the  homestead  rights  of  the  minors. 
Allen  v.  Shields,  72  N.  Car.  504. 

5.  Gatton  v.  Tolley,  22  Kan.  678;  McCaleb 
v.  Burnetr,  55  Miss.  83;  Morton  v.  McCanless, 
68  Miss.  810;  Poland  v.  Vesper,  67  Mo.  727; 
Hannah  v.  Hannah,  109  Mo.  236. 
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In  Michigan  a  sale  subject  to  the  homestead 
right  of  the  widow  and  minor  children  is  not 
void,  but  is  at  most  voidable.  Louden  v. 
Martindale,  109  Mich.  235.  See  also  Showers 
v.  Robinson,  43  Mich.  502;  Drake  v.  Kinsell, 
38  Mich.  232. 

6.  Georgia  Rule.  —  Fleetwood  v.  Lord,  87  Ga. 
592.  See  supra,  this  title,  IX.  II./.  Exchange 
of  Homestead  or  Sale  and  Purchase  of  New 
Homestead. 

In  Sloan  v.  Nance,  45  Ga.  310,  it  was  held 
that  there  could  be  no  sale  of  land,  set  apart 
to  a  minor  as  a  homestead,  by  the  executor 
at  a  private  sale  under  a  power  in  the  will, 
even  with  the  consent  of  the  ordinary. 

7.  Merrill  v.  Harris,  65  Ark.  355.  Compare 
Plate  v.  Koehler,  8  Mo.  App.  396;  Daudt  v. 
Harmon,  16  Mo.  App.  203. 

8.  No  Partition.  —  Miller  v.  Marx,  55  Ala. 
342;  Smally  v.  Chisenhall,  108  Ala.  683;  Hoppe 
v.  Hoppe,  104  Cal.  94. 

In  Kansas  when  the  children  attain  majority 
they  are  entitled  to  a  partition  of  the  home- 
stead, though  the  widow  remains  unmarried 
and  occupies  the  homestead.  Hafer  v.  Hafer, 
36  Kan.  524,  33  Kan.  449.  See  also  Vandiver 
v.  Vandiver,  20  Kan.  501;  Barbe  v.  Hyatt,  50 
Kan.  86. 

In  Missouri  one.  who  has  purchased  from  the 
mother  is  not  entitled  to  partition  as  against 
the  children.  Rhorer  v.  Brockhage,  13  Mo. 
App.  397,  affirmed  86  Mo.  544. 

In  Iowa  the  heirs  cannot  have  partition 
against  the  surviving  spouse.  Dodds  v. 
Dodds,  26  Iowa  311;  Nicholas  v.  Purczell,  21 
Iowa  265,  89  Am.  Dec.  572. 

9.  Partition  Subject  to  Homestead  Eights  of 
Women  and  Children.  —  Brokaw  v.  Ogle,  170 
111.  115;  Merritt  v.  Merritt,  97  111.  243;  Stunz 
v.  Stunz,  131  111.  210. 

In  Michigan  the  widow  and  minor  children 
are  not  entitled  to  hold  land  as  a  homestead 
to  the  exclusion  of  children  claiming  rights 
therein  asheirsatlaw,  and  thelatterare  entitled 
to  partition  (Robinson  v.  Baker,  47  Mich.  619; 
Patterson  v.  Patterson,  49  Mich.  176)  unless 
the  homestead  is  within  the  constitutional  lim- 
itation as  to  value  and  quantity  and  cannot  be 
divided,  and  perhaps  though  the  homestead 
exceeds  these  limits,  if  it  is  indivisible.  Zoell- 
ner  v.  Zoellner,  53  Mich.  620. 
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the  decedent.1  The  Constitution  of  Texas  forbids  partition  of  the  homestead 
so  long  as  it  is  occupied  as  such  by  a  surviving  parent,  or  by  a  guardian  for 
minor  children  under  an  order  of  court.2 

d.  Termination  of  Interest.  —  When  the  estate  of  the  children  in  the 
homestead  is  limited  to  minority,  the  interest  of  each  child  in  the  homestead 
ceases  upon  his  majority,  and  the  whole  homestead  interest  vests,  as  to  the 
children,  in  the  child  or  children  who  are  still  under  age;  and  when  all  attain 
majority,  the  exemption  ceases  and  the  property  reverts  to  the  estate.3 

Termination  —  Burden  of  Proof.  —  When  a  homestead  right  is  shown  to  have 
existed,  one  who  seeks  to  enforce  rights  inconsistent  therewith  must  show  not 
only  the  death  of  the  homesteader,  but  the  arrival  at  full  age  of  his  children.4 

4.  Continuance  of  Homestead  After  Death  of  Survivor.  —  In  some  jurisdictions 
provision  is  made  for  the  continuance  of  the  exemption  of  the  homestead  in 


1.  In  South  Carolina  the  homestead  may  be 
partitioned  "  in  like  manner  as  if  no  debt  ex- 
isted "  among  the  decedent's  children,  on  the 
death  of  the  widow.  Stewart  v.  Blalock,  45 
S.  Car.  61. 

2.  Texas  —  Constitutional  Provision  as  to  Par- 
tition.—  Hall  v.  Fields,  81  Tex.  553;  Osborn 
v.  Osborn,  76  Tex.  494;  Hudgins  v.  Sansom, 
72  Tex.  229.  See  also  Hoffman  v.  Neuhaus, 
30  Tex.  633,  98  Am.  Dec.  492;  Pressley  v. 
Robinson,  57  Tex.  453. 

When  the  mother  dies,  the  surviving  hus- 
band may  occupy  the  community  homestead 
for  life;  but  if  he  remains  and  dies,  leaving  his 
second  wife  surviving,  the  children  of  the  first 
wife  may,  as  against  the  surviving  widow, 
have  partition  of  their  mother's  interest  in  the 
homestead,  but  the  surviving  widow's  home- 
stead in  the  share  of  a  deceased  husband  is 
protected.  Pressley  v.  Robinson,  57  Tex.  453. 
See  also  Gilliam  v.  Mull,  58  Tex.  298;  Crad- 
dock  v.  Edwards,  81  Tex.  609;  West  v.  West, 
9  Tex.  Civ.  App.  475. 

Where  the  homestead  in  such  a  case  was  the 
separate  property  of  the  first  wife,  the  rule  is 
the  same,  except  that  the  second  surviving 
wife  has  no  homestead  rights.  King  v.  Gille- 
land,  60  Tex.  271. 

But  the  constitutional  provision  does  not,  it 
has  been  said,  forbid  a  partition  of  the  estate 
which  preserves  entire  the  homestead  right  of 
the  surviving  constituents  of  the  family,  which 
it  is  the  purpose  of  that  provision  to  protect; 
for  instance,  when  the  homestead  is  set  apart 
to  the  minors,  or  set  apart  subject  to  the  right 
of  occupancy  of  the  minors  and  their 
guardian.     Hudgins  v.  Sansom,  72  Tex.  229. 

The  prohibiiion  against  partition  is  against 
those  who  claim  as  heirs  of  the  decedent,  and 
does  not  apply  10  those  c  laiming  an  interest  in 
the  land  through  other  titles.  Gilliam  v.  Null, 
58  Tex.  298. 

3.  Termination   at  Majority  —  Alabama.  - 
Miller  v.  Marx,  55  Ala.  322;  Hunter  v.  Law,  68 
Ala.  365;  Smallcy  v.  Chiscnhall,  (Ala.  1895)  18 
So.  Rep.  739,  mem.  108  Ala.  683. 

Arkansas.  — Thomas  v.  Sypcrt,  61  Ark.  579; 
Sparkman  v.  Roberts,  61  Ark.  26,  quoting 
Const.  Ark.,  art.  g,  §  6;  Kessinger  v.  Wilson, 
53  Ark.  400,  22  Am.  St.  Rep.  220;  Kirksey  v. 
Cole,  47  Ark.  504;  McCloy  v.  Arnctt.  47  Ark. 
445;  Cohn  v.  Hoffman,  45  Ark.  376;  Johnston 
v.  Turner,  29  Ark.  280. 

Georgia. —  Evans  v.  Hart,  99  Ga.  302; 
Towns  v.  Mathews,  91  Ga.  546;  Tate  v.  Goff, 
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89  Iowa  184;  Vornberg  s-  Owens,  88  Ga.  237; 
Neal  •/.  Brockhan,  87  Ga.  130;  Haynes  v. 
Schaefer,  96  Ga.  743. 

Illinois.  —  Capej  v.  Kropik,  129  111.  509; 
Stunz  v.  Stunz,  131  111.  210;  Loeb  v.  McMahon, 
89  111.  487;  Wolf  v.  Ogden,  66  111.  224;  Lewis 
v.  McGraw,  19  111.  App.  313. 

Kansas.  —  White  v.  White,  41  Kan.  556; 
Vining  1.  Willis,  40  Kan.  609;  Hafer  v.  Hafer, 
36  Kan.  524,  33  Kan.  449;  Stratton  v.  Mc- 
Candliss,  32  Kan.  512;  Gatlon  v.  Tolley,  22 
Kan.  67S;  Dayton  v.  Donarl,  22  Kan.  256. 

Kentucky.  —  Myers  v.  Myers,  89  Ky.  442; 
Turner  v.  Turner,  89  Ky  583.  Whether  there 
is  a  jus  accrescendi  in  favor  of  minors  seems  un- 
determined. 

Michigan. — Louden  v.  Martindale,  109  Mich. 
235;  Drake  v.  Kinsell,  38  Mich.  232.  See  also 
Griffin  v.  Johnson,  37  Mich.  87. 

Mississippi.  —  McCaleb  v.  Burnett,  55  Miss. 
83;  Acker  v.  Trueland,  56  Miss.  30. 

Missouri.  —  Ailey  v.  Burnett,  134  Mo.  313; 
Hannah  v.  Hannah,  109  Mo.  236;  Quinn  v. 
Kinyon.  100  Mo.  551;  Poland  v.  Vesper,  67 
Mo.  727;  Rhorer  v.  Brockhage,  13  Mo.  App. 
397,  affirmed  86  Mo.  544;  Richards  v.  Smith, 
47  Mo.  App.  619. 

New  Hampshire.  —  Squire  v.  Mudgett,  61  N. 
H.  149. 

North  Carolina.  —  Wharton  v.  Leggett,  80  N. 
Car.  169;  Simpson  v.  Wallace,  83  N.  Car.  477. 

Tennessee.  —  Farrow  v.  Farrow,  13  Lea 
(Tenn.)  120;  Leonard  v.  Mason,  1  Lea  (Tenn.) 
384. 

When  the  Youngest  Child  Attains  His  Majority, 

the  interest  of  all  the  children  as  heirs  at- 
taches, subject  to  the  rights  of  creditors. 
Kessinger  v.  Wilson,  53  Ark.  400,  22  Am.  Sr. 
Rep.  220. 

Children  Who  Reach  Majority  Without  an  Ap- 
plication for  a  Homestead  lose  their  right  there- 
to.   Matter  of  Still,  117  Cal.  509. 

After  reaching  majority  a  minor  cannot 
maintain  an  action  against  one  who  wrong- 
fully deprived  him  of  rents  and  profits  accru- 
ing on  the  homestead  during  minority.  Moore 
v.  Peacock,  94  Ga.  523.  But  compare  Huf- 
schmidt  v.  Gross,  112  Mo.  649. 

After  the  minor  children  have  attained  their 
majority,  the  homestead  continues  during  the 
life  and  widowhood  of  the  mother,  and  the 
rhildren  arc  not  entitled  to  recover  their  parts 
of  the  land  against  her.  Ilolloway  v.  Hollo- 
way,  92  Ga.  340. 

4.  l.add  -  .  Byrd,  113  N.  Car.  466. 
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the  hands  of  the  heirs  after  the  expiration  of  the  rights  of  the  surviving  spouse 
and  family,  and  their  interest  does  not  become  a  part  of  the  assets  of  the 
estate  for  the  payment  of  the  debts  of  the  decedent.1  But  in  other  jurisdic- 
tions a  different  rule  obtains.3 

XIV.  Enforcement  and  Protection  of  Right  —  1.  Jurisdiction  of  Courts  — 
a.  In  General. — Jurisdiction  to  adjudicate  the  right  to  homestead,  or  to 
set  off  and  assign  it  to  one  entitled  thereto,  depends  upon  the  statutes  of  the 
particular  states,  and  no  general  rule  can  be  stated  in  this  regard.3 

Infringement  or  Loss  of  Right.  —  Where  the  homestead  right  has  been  lost  or 
infringed  through  no  fault  or  neglect  of  the  party  entitled  thereto,  he  may 
seek  relief  in  equity  or  at  law  to  protect  or  recover  it;4  and  when  a  cause  is 
properly  before  the  court,  it  may  have  the  power  to  determine  the  right  to 
the  exemption  when  such  question  is  involved  in  the  determination  of  the 
cause,  even  though  it  may  not  have  original  jurisdiction  to  set  apart  the 
homestead.5 


1.  Exemption  Held  to  Continue  to  Heirs.  —  Mc- 
Carthy v.  Van  Der  Mey,  42  Minn.  189;  Mc- 
Gowan  v.  Baldwin,  46  Minn.  477.  See  also 
Johnson  v.  Gaylord,  41  Iowa  362;  Matter  of 
Coulson.gs  Iowa  696;  Coleman  v.  McCormick, 
37  Minn.  179. 

In  Florida  it  has  been  held  that  upon  the 
death  of  the  homesteader  the  exemption  ac- 
crues without  limitation  to  the  heirs  of  the 
homesteader  and  is  not  subject  to  testamentary 
disposition.  Scull  v.  Beatty,  27  Fla.  426.  See 
also  Miller  v.  Finegan,  26  Fla.  29;  Baker  v. 
State,  17  Fla.  406. 

In  "Wisconsin  it  has  been  held  that  the  pro- 
ceeds of  the  homestead,  when  it  becomes  nec- 
essary to  sell  it  to  satisfy  any  mortgage  or  lien 
upon  it,  shall,  after  the  discharge  of  such 
mortgage  or  lien,  be  distributed  to  the  heirs 
according  to  law  and  will  not  be  subject  to  the 
general  debts  of  the  estate  if  the  deceased  dies 
intestate  without  a  family;  and  where  the 
homestead  consisted  of  forty  acres  of  land,  the 
exemption  as  to  thirty-five  acres  which  consti- 
tuted a  part  of  the  homestead  was  not  lost  in 
consequence  of  the  devise  of  the  five  acres, 
including  the  dwelling,  by  the  testator.  John- 
son v.  Harrison,  41  Wis.  381. 

2.  Exemption  Held  Not  to  Continue  to  Heirs. 
—  Hanby  v.  Henritze,  85  Va.  177. 

In  Weber  v.  Short,  55  Ala.  311,  it  was  held 
that  if  there  be  no  widow  or  minor  children, 
the  homestead,  though  during  the  life  of  the 
owner  not  subject  to  the  payment  of  debts,  at 
his  death  descends  to  his  heirs  or  passes  to  his 
devisee,  and  is  liable  as  are  his  other  lands  to 
the  payment  of  his  debts. 

In  Texas  it  has  been  held  that  when  upon 
the  death  of  the  owner  of  the  homestead  no 
constituent  of  the  family  survives,  and  as  a 
consequence  there  remains  no  family,  the  ex- 
emption ceases,  and  the  homestead  becomes 
subject,  like  other  real  estate,  to  be  sold  for 
the  payment  of  debts.  Givens  v.  Hudson,  64 
Tex.  471;  Childersv.  Henderson,  76  Tex.  664. 

But  if  upon  the  death  of  the  owner  any 
constituent  of  the  family  survives,  so  that 
the  family  continues  to  be  represented,  then 
the  homestead  in  insolvent  estates,  subject 
to  the  prior  right  of  occupancy  of  such  as  are 
protected  in  remaining,  and  subject  to  certain 
specified  claims,  descends  and  passes  to  the 
heirs  of  the   owner.     Zwernemann   v.  Von 


Rosenberg,  76 Tex.  522;  Childersz\  Henderson, 
76  Tex.  664;  Cameron  v.  Morris,  83  Tex.  14; 
Lacv  v,  Lockett,  82  Tex.  194. 

3.  Jurisdiction  Depends  upon  Statute.  —  See 
Cox  v.  Bridges,  84  Ala.  553;  Coffey  v.  Joseph, 
74  Ala.  271;  Sherry  v.  Brown,  66  Ala.  52; 
Myers  v.  Ham,  20  S.  Car.  527;  Scruggs  v. 
Foot,  19  S.  Car.  279;  Exp.  Lewie,  17  S.  Car. 
153;  Munro  v.  Jeter,  24  S.  Car.  29;  Bradley  v. 
Rodelsperger,  17  S.  Car.  9. 

In  South  Carolina,  under  the  statute  which 
provided  for  an  application  to  the  clerk  of 
the  court  for  the  appraisement  of  a  home- 
stead, and  fixed  a  certain  number  of  days 
within  which  exceptions  could  be  taken  to  the 
appraisement,  after  which  the  appraisement 
should  be  confirmed  by  the  Circuit  Court,  and 
if  such  exceptions  were  taken  a  reappraise- 
ment  might  be  ordered  by  the  court,  it  was 
held  that  there  was  no  original  jurisdiction  in 
the  Circuit  Court  upon  an  application  for  an 
appraisement.    Ex  p.  Brown,  37  S.  Car.  181. 

In  Massachusetts,  under  Gen.  Stat.,  c.  104, 
§  9,  full  authority  was  given  to  one  entitled  to 
a  homestead  to  have  the  same  set  off  upon 
petition  for  partition  filed  in  the  common-law 
courts,  as  in  the  case  of  tenants  in  common. 
Woodward  v.  Lincoln,  9  Allen  (Mass.)  241; 
Silloway  v.  Brown,  12  Allen  (Mass.)  35. 

New  Hampshire  Supreme  Court.  —  In  Gunnison 
v.  Twitchel,  38  N.  H.  62,  the  jurisdiction  of 
the  Supreme  Court  to  set  off  the  homestead  of 
a  widow  was  distinctly  asserted. 

Trial  of  Title  to  Land.  —  Under  the  Constitu- 
tion and  laws  of  Texas  it  was  held  that  a 
County  Court  could  not  try  title  to  land,  and 
that  a  homestead  right  was  a  title  to  land  with- 
in the  meaning  of  this  inhibition.  Cross  v. 
Peterson,  1  Tex.  App.  Civ.  Cas.,§io6i;  C.  B. 
Carter  Lumber  Co.  v.  De  Grazier,  3  Tex.  App. 
Civ.  Cas.,  §  177. 

A  Justice  of  the  Peace  has  no  jurisdiction  to 
determine  the  right  of  homestead.  Irwin  v. 
Taylor,  48  Ark.  224. 

4.  See  infra,  this  section,  Relief  Against  In- 
fringement of  Right. 

5.  Determination  of  Right  Without  Allotting.  — 
In  South  Carolina  the  Court  of  Common  Pleas 
has  no  original  jurisdiction  to  set  off  a  home- 
stead, but  it  has  jurisdiction,  in  a  proceeding 
otherwise  properly  before  it,  to  adjudicate 
simply  the  right  to  a  homestead.    Munro  v. 
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Allotment  when  Jurisdiction  Is  Acquired  on  Other  Grounds.  —  In  some  cases  it  is  held 
that  where  a  court  has  jurisdiction  of  a  cause  upon  other  grounds,  it  has  power 
to  allot  homestead  when  such  allotment  is  a  necessary  incident  to  the  proper 
exercise  of  the  jurisdiction  already  acquired  on  other  grounds;  1  but  it  is  held 
that  where  the  court  has  jurisdiction  to  set  apart  the  homestead  as  such 
necessary  incident,  it  cannot  exercise  the  power  to  allot  homestead  unless  it 
has  acquired  jurisdiction  on  other  grounds.2 

Allotment  in  Chancery.  —  Where  a  court  of  equity  is  resorted  to  for  the  pur- 
pose of  protecting  the  homestead  right,  the  court  may  not  only  adjudicate 
the  right,  but  it  may  effectuate  its  decree  by  having  the  homestead  itself  set 
apart  to  the  party  entitled  thereto.3 

in  Ejectment.  —  This  power  to  set  apart  is  also  exercised  at  law  in  some  states 
where  the  right  to  the  homestead  is  adjudicated,  as  where  the  defendant  in 
an  action  of  ejectment  claims  homestead  rights  in  the  property.  *  But  it  has 
been  held  that  homestead  cannot  be  allotted  in  an  action  of  ejectment  brought 
by  a  purchaser,  but  it  must  be  set  apart  in  accordance  with  the  statute  by 
commissioners  in  the  first  instance,  and  not  by  a  jury  acting  upon  evidence 
alone.5 

Eftect  of  Judgment  —  Waiver.  —  When  the  right  is  fairly  within  the  issue  pre- 


Jeter,  24  S.  Car.  29;  Bridgers  v.  Howell,  27  S. 
Car.  425;  People's  Bank  v.  Brice,  47  S.  Car. 
136;  Ex  p.  Worley,  49  S.  Car.  57;  Gray  v.  Put- 
nam, 51  S.  Car.  97;  National  Bank  v.  Kinard, 
28  S.  Car.  101. 

1.  Incidental  Power  to  Allot.  —  Galyon  v.  Gil- 
more,  93  Tenn.  676;  Arnold  v.  Jones,  9  Lea 
(Tenn.)  545;  Burnett  v.  Austin,  10  Lea  (Tenn.) 
566. 

North  Carolina  Superior  Court.  —  In  Formey- 
duval  v.  Rockwell,  117  N.  Car.  325,  it  was  held 
that  the  homestead  right  is  a  vested  right,  and 
cannot  be  destroyed  by  any  irregularity  in  the 
proceeding  or  want  of  procedure  in  the  man- 
ner prescribed  in  the  code;  that  therefore, 
when  a  failure  in  those  methods  occurs,  it 
can,  "  in  order  to  enforce  the  right,"  be  accom- 
plished by  other  method,  by  the  proper  tri- 
bunal. This  has  been  done  by  the  Superior 
Court  under  the  direction  of  the  Supreme 
Court,  in  a  case  where  the  conditions  were 
such  that  neither  a  sheriff  nor  a  justice  of 
the  peace  could  have  the  allotment  made. 
Litdejohn  v.  Egerton,  77  N  Car.  379. 

2.  Necessity  for  Jurisdiction  upon  Other 
Orounds.  —  Galyon  v.  Gilmore,  93  Tenn. 
670;  Rhea  v.  Meredith,  6  Lea  (Tenn.) 
605. 

3.  Allotment  in  Chancery.  —  Brokaw  v.  Ogle, 
170  111.  115;  Leupold  v.  Krausc,  95  III.  440; 
Jaffrey  v.  McGough,  88  Ala.  648,  83  Ala.  208; 
Clark  v.  Allen,  87  Ala.  198;  McMichacl  v. 
Grady,  34  Fla.  219;  Dillman  v.  Will  County 
Nat.  Bank,  36  III.  App.  272;  Hotchkiss  v. 
Brooks,  93  III.  386;  Clark  v.  Crosby,  6  III. 
App.  102;  Pittsfield  Bank  v.  Ilowk,  4  Allen 
(Mass.)  347;  Silloway  v.  Brown,  12  Allen 
(Mass.)  30;  Comstock  v.  Comstock,  27  Mich. 
97;  Parr  v.  Fumbanks,  11  Lea  (Tenn.)  391; 
Lindsey  v.  Brewer,  60  Vt.  627. 

In  a  suit  in  chancery,  the  court,  in  the  exer- 
cise of  its  equitable  powers,  may  adjust  the 
rights  of  the  parties  and  compel  a  division  of 
the  portion  of  the  estate  in  excess  of  the  home- 
stead, or  a  payment  of  the  judgment.  Bro- 
kaw  v.  Ogle,  170  III.  115;  Leupold  v.  Krajse, 
95  111.  440;  Hotchkiss  v.  Brook",  93  III.  386; 


Mix  v.  King,  55  111.  434;  Loomis  V:  Gerson,  62 
111.  11;  Lindsey  v.  Brewer,  60  Vt.  627. 

When  the  homestead,  after  being  reduced  to 
the  lowest  practicable  area,  exceeds  two  thou- 
sand dollars  in  value,  and  the  husband  has 
conveyed  it  by  deed  without  the  voluntary 
signature  and  assent  of  the  wife,  his  grantee 
acquires  no  title  whatever  to  the  homestead 
interest,  but  the  husband  (or  his  wife  or  child 
or  children)  may,  by  bill  in  equity,  have  the 
land  sold,  and  the  homestead  interest  set 
apart  (code,  §  2538);  and  if  he  files  a  bill  to 
enforce  a  vendor's  lien  on  the  land,  the  pur- 
chaser claiming  an  abatement  of  the  purchase 
money  on  account  of  the  defect  of  title  to  the 
homestead  interest,  the  court  will  decree  a 
sale  of  the  whole  land,  separating  the  value 
of  the  homestead  interest  from  the  proceeds 
of  sale,  and  allotting  it  to  the  complainant. 
Thompson  v.  Sheppard,  85  Ala.  611. 

In  Georgia  it  was  held  that  courts  of  equity 
alone  had  j  urisdiction  of  suits  for  the  recovery 
of  property  which  had  been  set  apart  under 
the  homestead  and  exemption  laws,  anil  which 
were  sold  previous  to  February  15,  1S76,  or 
for  the  recovery  of  any  interest  therein.  Zel- 
lers  v.  Beckman,  64  Ga.  747. 

But  it  was  held  that  it  was  not  necessary  to 
resort  to  equity  to  secure  the  exemption 
allowed  by  the  section  of  the  code  in  the  case 
of  an  insolvent  estate,  as,  by  another  section, 
where  a  party  failed  while  a  wife  to  assert 
her  right  in  a  proper  manner,  she  can  estab- 
lish it  as  a  widow  by  simply  returning  a 
schedule  to  the  ordinary  and  having  the  same 
recorded.    Mapp  v.  Long,  62  Ga.  56S. 

4.  In  Ejectment.  —  Arnold  v.  Jones,  9  Lea 
(Tenn.)  545;  Crisp  v.  Crisp,  86  Mo.  630;  Bunn 
v.  Lindsay,  95  Mo.  250,  6  Am.  St.  Rep.  49. 

8etting  Apart  After  Judgment.  —  The  setting 
apart  of  homestead  should  precede  the  judg- 
ment for  possession  in  favor  of  the  plaintiff, 
but  doing  ii  after  judgment  and  bdfore  execu- 
tion for  possession  will  not  be  reversible  error. 
Arnold  v,  Jones,  9  Lea  (Tenn.)  545. 

5.  Allotmont  by  Commissioners  in  First  In- 
stance. —  Lazar  v.  Caston,  67  Miss.  275. 
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sented  in  the  cause,  the  judgment  is  conclusive,  and  will  bar  a  subsequent 
assertion  of  the  right.1 

/-.  PROBATE  Courts.  —  Upon  the  death  of  either  head  of  the  family,  it  is 
the  duty  of  the  probate  court  to  set  aside  homestead  for  the  benefit  of  the 
surviving  husband  or  wife  and  the  legitimate  children,2  as  in  cases  of  dower;3 
or  jurisdiction  to  set  aside  homestead  might  reside  in  courts  of  like  character, 
as  where  the  statute  confers  jurisdiction  upon  ordinaries,4  or  in  the  County 
Courts  where  such  court  has  general  jurisdiction  of  matters  of  probate  and 
settlement  of  estates.5 

c.  Insolvency  Courts.  —  Under  the  statutes  of  various  states,  the  court 
having  jurisdiction  of  insolvency  proceedings  has  jurisdiction  to  set  apart  to 
the  insolvent  his  homestead  exemption;6  and  in  California,  under  a  statute 
making  it  the  duty  of  the  court  to  set  apart  the  homestead  for  the  use  and 
benefit  of  the  insolvent,  such  court  was  held  to  have  no  discretion  where  the 
application  for  the  exemption  was  properly  made,  and  it  could  not  refuse  to 
set  apart  the  homestead,  nor  decide  that  the  property  was  not  a  homestead.7 


1.  Effect  of  Judgment,  —  See  supra,  this  title, 
Waiver,  Forfeiture,  Abandonment,  and  Estoppel 
—  Estoppel. 

2.  Probate  Courts  —  California.  —  Matter  of 
Tompkins,  12  Cal.  125;  Levins  v.  Rovegno,  71 
Cal.  273;  Rich  Tubbs,  41  Cal.  36;  Matter  of 
Headen,  52  Cal.  294;  Gee  v.  Moore,  14  Cal. 
472;  Matter  of  McCauley,  50  Cal.  544;  Matter 
of  Ballentine,  45  Cal.  696;  Mawson  v.  Maw- 
son,  50  Cal.  539;  Matter  of  Burton,  63  Cal.  37; 
Schadt  v.  Heppe,  45  Cal.  433;  Matler  of 
Schmidt,  94  Cal.  334;  Matter  of  Wixom,  35 
Cai.  320;  Herrold  v.  Reen,  58  Cal.  443;  Hard- 
wick's  Estate,  59  Cal.  292;  Matter  of  Gilmore, 
81  Cal.  240;  Watson  v.  His  Creditors,  58  Cal. 
556;  Matter  of  Busse,  35  Cal.  310. 

Nevada  — Walley's  Estale,  11  Nev.  260; 
Smiih  v.  Shrieves,  13  Nev.  308. 

New  Hampshire.  —  Horn  v.  Tufts,  39  N.  H. 
485;  Norris  v.  Moulton,  34  N.  H.  392. 

Texas.  —  Harrison  v.  Oberthier,  40  Tex. 
385. 

Vermont.  —  Howe  v.  Adams,  28  Vt.  544. 

In  Texas  the  probate  court  has  power  to  set 
aside  a  homestead  out  of  a  large  tract,  even 
before  the  purchase  money  has  been  paid,  and 
such  order  will  protect  the  family,  even 
against  the  vendor's  lien,  until  it  has  been  set 
aside  in  a  direct  proceeding  for  that  purpose, 
with  all  parties  interested  before  the  court. 
Harrison  v.  Oberthier,  40  Tex.  385. 

3.  Jurisdiction  as  in  Dower. — In  Tennessee, 
under  the  Act  of  1873,  it  is  held  that  homestead 
is  set  apart  by  the  same  courts  as  is  dower. 
Rhea  v.  Meridith,  6  Lea  (Tenn.)  608. 

In  New  Hampshire  it  was  held  that  a  widow 
who  continues  after  the  decease  of  her  hus- 
band to  occupy  the  dwelling  which  constituted 
the  family  home  at  the  time  of  his  death  may 
have  the  homestead  assigned  to  her  by  the 
judge  of  probate,  under  the  authority  given 
by  statute  to  cause  the  dower  and  share  of 
the  widow  in  the  real  estate  of  any  person 
deceased  to  be  assigned  to  her.  Norris  v. 
Moulton,  34  N  H.  392. 

Writ  of  Homestead.  —  In  Woodward  v.  Lin- 
coln, 9  Allen  (Mass.)  241,  it  was  suggested 
by  Mr.  Justice  Dewey  that  a  homestead  might 
be  recovered  by  writ  of  homestead,  in  analogy 
to  a  writ  of  dower.  See  also  Silloway  v. 
Brown,  12  Allen  (Mass.)  33. 


4.  Ordinary.  —  The  Georgia  Act  of  1868  con- 
fers jurisdiction  upon  the  ordinaries  of  the 
several  counties  to  set  out  homestead  and  ex- 
emption to  the  heads  of  families.  Blivins  v. 
Johnson,  40  Ga.  297.  See  Deyton  v.  Bell,  81 
Ga.  376;  Hardin  v.  McCord,  72  Ga.  240;  Har- 
ris v.  Colquit,  44  Ga.  663. 

5.  County  Court.  —  Guthman  v.  Guthman,  18 
Neb.  98. 

6.  Insolvency  Courts.  —  Matter  of  Ligget,  117 
Cal.  352,  59  Am.  St.  Rep.  190;  Matter  of  Bow- 
man, 69  Cal.  244;  Silloway  v.  Brown,  12  Allen 
(Mass.)  30;  Rhea  v.  Meridith,  6  Lea  (Tenn.) 
605.  See  also  Anderson  v.  Brown,  72  Ga.  713; 
Ross  v.  Worsham,  65  Ga.  624. 

In  Georgia  it  was  held  that  the  only  effect  of 
the  legislation  of  Congiess  upon  the  title  to 
property  reserved  as  a  homestead  was  to  pre- 
vent its  passing  to  the  assignee  in  bankruptcy, 
and  thus  to  withdraw  it  from  the  jurisdiction 
of  the  bankruptcy  court,  leaving  it  where  it 
was  before  the  proceedings  in  bankruptcy  were 
commenced,  depriving  that  court  of  the  power 
of  administering  it  as  a  part  of  the  estate  of 
the  bankrupt;  that  the  title  did  not  vest  for 
the  use  of  the  family  until  the  state  law  had 
been  complied  with,  and  that  therefore  an  ex- 
emption in  bankruptcy  was  subject  to  a  debt 
contracted  by  the  debtor  after  his  discharge. 
Felker  v.  Crane,  70  Ga.  484;  Brady  v.  Brady, 
67  Ga.  368.  See  also  Ross  r.  Worsham,  65 
Ga.  624;  Collier  v.  Simpson,  74  Ga.  697;  Bar- 
rett v.  Durham,  80  Ga.  336. 

Limited  Jurisdiction. — The  Court  of  Insolv- 
ency, being  a  court  of  peculiar  and  limited 
jurisdiction,  has  no  authority  to  set  apart  the 
homestead  except  by  express  statute;  and 
where  an  assignee  in  insolvency  conveyed  all 
the  debtor's  right  in  the  premises,  subject  to 
his  right  of  homestead,  it  was  held  that  the 
Court  of  Insolvency  had  no  jurisdiction  to  set 
apart  the  homestead,  but  that  the  owner  of  the 
homestead  and  the  owner  of  the  residue  of  the 
estate  were  tenants  in  common,  and  the 
proper  mode  of  setting  off  the  homestead  was 
by  proceedings  for  partition  upon  the  petition 
of  either  party.  Silloway  v.  Brown,  12  Allen 
(Mass.)  30. 

1.  No   Discretion.  —  Demartin  v.  Demarlin, 
85  Cal.  74;   Gaylord  v.  Place,  98  Cal.  480; 
Dascey  v.  Harris,  65  Cal.  361. 
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d.  J  urisdiction  Limited  to  Allotment.  —  Where  the  court  has  power 
merely  to  set  apart  or  assign  homestead,  its  jurisdiction  is  limited  to  this 
extent,  in  the  absence  of  a  broader  grant  of  power;  1  and  if  an  allotment  of  a 
homestead  is  made  to  a  surviving  child  of  a  decedent,  by  commissioners 
appointed  by  the  probate  court,  and  such  allotment  is  contested  by  a  creditor 
of  the  decedent,  the  issues  cannot  be  tried  by  that  court.* 

2.  Claiming,  Selecting,  and  Setting  Apart  —  a.  RIGHT  TO  PRESCRIBE 
METHOD.  —  Where  the  constitution  of  the  state  secures  a  homestead  exemp- 
tion, the  legislature  cannot  impair  the  right,  though  it  may  prescribe  the 
method  of  claiming  and  setting  apart.3 

b.  Occupancy  as  Sufficient  Selection.  —  In  the  absence  of  express 
statutory  provision,  no  ceremonies  are  required  to  designate  a  homestead  and 
communicate  notice  to  the  public,  but  when  a  debtor  occupies  such  a  status 
as  entitles  him  to  a  homestead,  his  mere  ownership  of  the  land  and  occupancy 
of  the  same  are  sufficient  to  impress  it  with  the  character  of  a  homestead,4 
especially  when  the  property  is  within  the  extent  and  value  limited  by  law  for 
a  homestead  5  and  even  though  the  premises  are  used  for  unlawful  purposes.6 

c.  Claim  and  Selection — (i)  In  General.  —  In  some  states,  under 
various  statutory  provisions,  the  claiming  and  setting  apart  of  homestead 
before  the  property  is  subjected  are  required,  and  the  mode  in  which  these  shall 


1.  Jurisdiction  Limited  to  Allotment  —  Ala- 
bama.—  Baker  v.  Keith,  72  Ala.  121;  Keel  v. 
Larkin,  72  Ala.  493;  Kelly  v.  Garrett,  67  Ala. 
304,  Cochran  v.  Sorrell,  74  Ala.  310;  Cox  v. 
Bridges,  84  Ala.  554. 

California. — Schadt  v.  Heppe,  45  Cal.  433; 
Matter  of  Tompkins,  12  Cal.  ir4;  Matter  of 
James,  23  Cal.  417;  Maiter  of  Gilmore  81  Cal. 
240;  Ilardwick's  Estate,  59  Cal.  292;  Rich  v. 
Tubbs,  41  Cal.  34;  VVatson  v.  His  Creditors, 
58  Cal.  556;  Matter  of  Burton,  63  Cal.  36; 
Matter  of  Moore,  57  Cal.  437. 

Massachusetts.  —  Lazell  v.  Lazell,  8  Allen 
(Mass.)  575;  Woodward  v.  Lincoln,  9  Allen 
(Mass.)  239;  Mercier  v.  Chace,  9  Allen  (Mass.) 
242. 

Adjudication  of  Title.  —  The  probate  court,  in 
setting  apart  property  which  has  been  dedi- 
cated as  a  homestead  under  the  Homestead 
Act,  does  not  change  or  transmit  the  title; 
nor,  indeed,  does  it  adjudicate  the  question  of 
title  as  between  the  parties  who  assert  a  claim 
to  it.  The  purpose  and  effect  of  the  order  are 
merely  that  the  property  be  relieved  from  ad- 
ministration. The  question  of  title,  as  be- 
tween the  claimants,  is  to  be  determined  in 
another  forum.  Rich  v.  Tubbs,  41  Cal.  34. 
See  also  Watson  v.  His  Creditors,  58  Cal.  556; 
Matter  of  Burton,  63  Cal.  36;  Matter  of 
Moore,  57  Cal.  437;  Smith  v.  Smith,  101  Ga. 
296;  Home  Bldg.,  etc.,  Assoc.  v.  Cherry,  62 
Ga.  269:  Hush  v.  Lester,  55  Ga.  581. 

In  Alabama,  where  the  widow  selects  the 
homestead  and  petitions  the  probate  court  to 
have  it  allotted  to  her,  and  upon  the  report  of 
the  commissioners  appointed  to  allot  the  home- 
stead and  appraise  its  value  creditors  of  the 
decedent  except,  the  issue  made  by  the  excep- 
tion is  certified  to  the  Circuit  Court  for  tiial, 
but  neither  court  has  authority  to  try  the  title 
to  the  land.  The  statutory  jurisdiction  is 
limited  to  the  inquiry  whether  the  lands  in 
which  the  homestead  is  claimed  were,  at  the 
death  of  the  husband  and  father,  impressed 
by  his  occupancy   with  the  character  of  a 
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homestead,  and  whether  the  assignment  made 
by  the  commissioners  is  excessive  in  value. 
Coffey  v.  Joseph,  74  Ala.  271;  Cox  v.  Bridges, 
84  Ala.  553. 

Prejudicial  Order  Set  Aside.  —  Although  an 
order  made  by  a  probate  court,  relating  to  prop- 
erty previously  set  apart  as  a  homestead  for 
the  benefit  of  a  surviving  wife,  can  in  no  way 
affect  her  rights  in  said  property,  yet  it  was 
held  that  such  an  order  would  be  set  aside  as 
erroneous  where  it  might  operate  to  the  preju- 
dice of  the  widow  by  raising  a  doubt  as  to  her 
title.    Hardwick's  Estate,  59  Cal.  292. 

2.  Issues  upon  Contest. —  Baker  v.  Keith,  72 
Ala.  121,  holding  that  under  the  code  pro- 
visions in  that  state,  such  issues  could  not  be 
tried  by  the  probate  court,  but  should  be 
certified  to  the  Circuit  Court  for  trial. 

3.  Right  to  Prescribe  Method.  —  Wray  v. 
Davenport,  79  Va.  19. 

4.  Occupancy  Sufficient  Designation  —  Arkan. 
sas. —  Lindsay  v.  Merrill,  36  Ark.  545. 

California. — Cook  v.  McChristian,  4  Cal. 
24;  Taylor  v.  Hargous,  4  Cal.  272,  60  Am. 
Dec.  606. 

Illinois.  —  Bach  v.  May,  163  111.  547;  Zan- 
der v.  Scott,  165  111.  51;  Imhoff  1.  Lipe,  162 
111.  285. 

Iowa.  —  Yost  v.  Dcvault,  9  Iowa  60. 
Minnesota.  —  Ferguson  v.  Kumler,  25  Minn. 
183. 

Mississippi.  —  Hand  v.  Winn,  52  Miss.  784. 

Missouri.  —  Peake  v.  Cameron,  102  Mo.  568. 

Tennessee,  —  First  Nat.  Bank  v.  Meachem, 
(Tenn.  Ch.  1896)  36  S.  W.  Rep.  724. 

Texas. —  Coales  v.  Caldwell,  71  Tex.  19, 
10  Am.  St.  Rep.  725. 

Washington,  —  Phil  brick  v.  Andrews,  8 
Wash.  7. 

5.  Property  Within  Statutory  Limit.  —  Peake 
v.  Cameron,  102  Mo.  568.  See  also  infra,  this 
section,  Where  Property  Not  in  Excess  of  Ex- 
emption. 

6.  Unlawful  Use  of  Premises.  —  Prince  v. 
I  lake,  75  Wis.  638. 
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be  done  is  prescribed.1  The  claim  and  selection  of  homestead  constitute  the 
initiative  step  in  proceedings  designed  to  avoid  evils  consequent  upon  a  sale 
under  process  imposed  by  or  subject  to  claim  of  homestead.* 

Homestead  "to  Be  Selected  by  the  Owner" — Occupancy  Not  Sufficient.  —  Where  the 
statute,  as  is  the  case  in  some  states,  exempts  a  homestead  of  a  certain  num- 
ber of  acres,  or  of  a  certain  value,  "  to  be  selected  by  the  owner,"  a  selection 
of  the  premises  by  the  owner  for  the  homestead  is  necessary  to  render  the 
same  exempt,  when  the  premises  are  of  a  greater  quantity  or  value  than  he  is 
entitled  to  hold  as  exempt.  In  such  a  case  the  mere  ownership  and  occupancy 
of  the  premises  are  not  sufficient  to  render  them  exempt.  The  party  has  a 
right  to  select  and  must  select.3 

Design  of  statutes.  —  Such  statutes  are  sometimes  designed  to  preclude  the 
right  of  homestead  where  the  claim  is  not  made,  as  where  the  statute  does 
not  confer  a  homestead,  but  the  mere  right  to  it  is  dependent  upon  such  claim.4 
In  other  cases,  however,  the  statutes  seem  designed  to  afford  the  debtor  the 
privilege  of  selecting  what  lands  shall  not  be  subject  to  execution,  and  if  he 
fails  to  make  his  selection  he  is  merely  deprived  of  his  right  to  select,  and  not 
of  his  homestead,  which  is  fixed  in  value  and  extent  by  law,5  as  where,  upon 
the  failure  to  claim  and  select  a  homestead,  the  sheriff  is  required  to  proceed 
to  set  it  off,6  or  the  debtor  is  confined  to  the  legal  subdivision  embracing  the 
dwelling  house.7 


1.  Claim  and  Selection  Eequired.  —  See  Sherry 
v.  Brown,  66  Ala.  51;  Schuer  v.  King,  100 
Ala.  239;  Davenport  v.  Alston,  14  Ga.  271; 
Timothy  v.  Chambers,  85  Ga.  267,  21  Am.  St. 
Rep.  163. 

In  Arkansas,  before  the  Act  of  1887,  the 
debtor  lost  his  right  of  homestead  if  he  failed 
to  claim  it  before  sale,  the  claim  being  made 
by  filing  with  the  clerk  a  schedule  of  the  debt- 
or's property  and  procuring  a  supersedeas 
staying  the  same.  Healy  v.  Conner,  40  Ark. 
352.  But  after  the  Act  of  1887  the  failure  so 
to  claim  did  not  waive  the  right.  Brown  v. 
Peters,  53  Ark.  182. 

In  Alabama,  under  the  statute,  there  were 
two  methods  by  which  the  claim  for  exemp- 
tion could  be  made,  namely,  by  making  and 
filing  for  record  a  declaration  claiming  exemp- 
tion, before  the  levy  of  process,  in  which  case 
no  execution  could  be  levied  upon  the  prop- 
erty claimed  to  be  exempt  until  a  contesting 
affidavit  had  been  made  and  filed  with  the 
clerk,  and  the  fact  of  such  contesting  affidavit 
having  been  so  made  and  filed  must  be  in- 
dorsed on  the  process  to  authorize  a  levy  by 
the  sheriff;  and  second,  where  no  such  de- 
claration of  claim  had  been  made  and  filed  for 
record,  the  defendant  under  the  process,  at 
any  time  after  the  levy  and  prior  to  the  sale, 
might  claim  his  exemption  by  filing  with  the 
officer  a  claim  in  writing,  describing  the  prop- 
erty, and  verified  by  oath.  Schuer  v.  King, 
100  Ala.  238;  Mitchell  v.  Corbin,  91  Ala.  599; 
Block  v.  George,  83  Ala.  178;  Kennedy  v. 
Tuscaloosa  First  Nat.  Bank,  107  Ala.  170. 

2.  Clancy  v.  Stephens,  92  Ala.  577;  Block 
v.  Bragg,  68  Ala.  293. 

3.  Selection  Necessary  —  Occupancy  Not  Suffi- 
cient. —  Hardy  7/.  Sulzbacher,  62  Ala.  44;  Peak 
v.  Lenora  State  Bank,  58  Kan.  485;  Constan- 
tine  First  Nat.  Bank  v.  Jacobs,  50  Mich.  340; 
Herschfeldt  v.  George,  6  Mich.  468;  People  v. 
Plumsted,  2  Mich.  465;  Meyer  v.  Nickerson, 
100  Mo.  599;  Martin  v.  Aultman,  80  Wis.  150; 
Kent  v.  Lasley,  48  Wis.  '257. 


4.  Eight  Dependent  upon  Claim.  —  Line's  Ap- 
peal, 2  Grant  Cas.  (Pa.)  198;  Bowman  v. 
Smiley,  31  Pa.  St.  225,  72  Am.  Dec.  738; 
Miller's  Appeal,  16  Pa.  St.  300;  Dodson's  Ap- 
peal, 25  Pa.  St.  234. 

5.  Waiver  of  Eight  to  Select  Only.  —  Myers  v. 
Ham,  20  S.  Car.  522;  Fischer  v.  Schultz,  98 
Wis.  462. 

6.  Sheriff  Eequired  to  Set  Off  upon  Failure  to 
Claim.  —  Meyer  v.  Nickerson,  100  Mo.  599. 
See  also  infra,  this  section,  Appraisal,  Allotment 
and  Sale  —  Duty  of  Officer  to  Appraise  and  Set 
Apart. 

7.  Confined  to  Dwelling.  —  Martin  v.  Aultman , 

80  Wis.  150. 

Where  the  question  what  particular  eighty 
acres  were  occupied  by  one  who  had  failed 
to  select  his  homestead  from  two  sections  of 
eighty  acres  is  fairly  submitted  to  the  jury, 
the  homesteader  cannot  object  to  a  verdict 
which  allows  him  eighty  acres  embracing  his 
dwelling  house  and  appurtenances.  DeGraf- 
fenried  v.  Clark,  75  Ala.  425. 

Presumption  of  Selection.  —  Under  the  Wiscon- 
sin statute  exempting  a  homestead  not  exceed- 
ing forty  acres  in  the  country,  or  a  quarter  of 
an  acre  in  a  city  or  village,  "  to  be  selected  by 
the  owner  thereof,"  it  was  held  in  Kent  v. 
Agard,  22  Wis.  150,  that  where  one  lives  on 
more  than  forty  acres  of  land  in  the  country, 
or  more  than  a  quarter  of  an  acre  in  a  city  or 
village,  the  limits  of  his  homestead  remain 
undetermined  until  fixed  by  his  selection, 
although  his  dwelling  house  may  be  upon  a 
legal  subdivision  of  land  exactly  commensur- 
ate with  the  right  of  homestead  given  by  the 
statute.  This  decision,  however,  was  overruled 
in  Kent  v.  Lasley,  48  Wis.  257,  holding  that 
in  such  a  case  the  owner,  if  he  has  made  no 
different  selection,  will  be  presumed  and  held 
to  have  selected  such  subdivision  for  his 
homestead. 

So  it  is  held  that  want  of  notice  of  sale  of 
the  debtor's  land,  whereby  the  debtor  had  no 
opportunity  to  make  his  selection,  will  not  be 
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As  Against  Successive  Executions.  —  Where  the  claim,  selection,  and  allotment 
have  been  made  against  executions,  it  is  not  necessary  again  to  assert  a  claim 
or  have  a  new  allotment  against  alias  executions  coming  into  the  officer's 
hands. 1 

(2)  Where  Property  Not  in  Excess  of  Exemption.  —  Where  the  statute 
exempts  a  homestead  of  a  certain  number  of  acres  or  of  a  certain  value,  to  be 
selected  by  the  owner,  when  the  premises  are  of  a  greater  quantity  or  value 
than  the  statutory  limit,  no  selection  is  necessary  if  the  area  and  value  of  the 
homestead  do  not  exceed  such  statutory  limit,  and  if  it  is  no  part  or  parcel  of 
a  larger  portion  of  land.  In  such  a  case  the  law  intervenes,  and  attaches  the 
right  of  exemption  without  any  act  on  the  part  of  the  owner,  as  if  the  particu- 
lar property  were  especially  claimed  and  designated  as  exempt.2 

d.  Formal  Dedication  and  Setting  Apart.  —  Under  some  statutes  it 
is  necessary  that  the  property  claimed  as  homestead  exemption  shall  be 
described  and  its  selection  stated  in  the  written  instrument  to  be  recorded,  in 
order  that  such  property  shall  become  impressed  with  the  character  of  a 
homestead,3  or  that  the  party  claiming  the  right  shall  cause  the  word  "  home- 


sufficient  to  set  aside  the  sale,  where  the 
debtor  was  not  injured.  Schoffen  v.  Landauer, 
60  Wis.  334. 

1.  As  Against  Successive  Executions. — Jones 
v.  DeGraffenried,  60  Ala.  145;  Bender  v. 
Meyer,  55  Ala.  576;  Weiner  v.  Sterling,  61  Ala. 
98;  Euper  v.  Alkire,  37  Ark.  283;  Caldwell  v. 
Taylor.  (Ky.  1895)  32  S.  W.  Rep.  678. 

2.  Property  Not  in  Excess  of  Exemption  —  Ala- 
bama. —  Pollak  v.  McNeil,  100  Ala.  206  [citing 
Alley  v.  Daniel,  75  Ala.  406;  Nance  v.  Nance, 
84  Ala.  375,  5  Am.  St.  Rep.  378;  Jarrell  v. 
Payne,  75  Ala.  579,  51  Am  Rep.  483;  Hardin 
v.  Pulley,  79  Ala.  387;  Chandler  v.  Chandler, 
87  Ala.  303]. 

Georgia.  —  Pinkerton  v.  Tumlin,  22  Ga.  165. 

Illinois.  —  Green  v.  Marks,  25  111.  221. 

Iowa.  —  Rhodes  v.  McCormack,  4  Iowa  368, 
68  Am.  Dec.  663;  Kurz  v.  Brusch,  13  Iowa 
371,  81  Am.  Dec.  435. 

Mi  hi^an.  —  Evans  v.  Grand  Rapids,  etc., 
R.  Co.,  68  Mich.  602;  Riggs  v.  Sterling,  60 
Mich.  643,  1  Am.  St.  Rep.  554;  Beecher  v. 
Baldy,  7  Mich.  4S8;  Thomas  v.  Dodge,  8  Mich. 
5r;  Coolidge  v.  Wells,  20  Mich.  79;  McKee  v. 
Wilcox,  11  Mich.  358,  83  Am.  Dec.  743. 

Missouri.  —  Peake  v.  Cameron,  102  Mo.  568. 

Texas. — Coaies  v.  Caldwell,  71  Tex.  19,  10 
Am.  St.  Rep.  725. 

Utah.  —  Kimball  v.  Salisbury,  17  Utah  381. 

In  such  a  case  the  homestead  estate  conferred 
by  the  statute  will  vest  in  his  wife  and  chil- 
dren immediately  upon  his  death,  without  being 
set  apart  by  commissioners.  Rogers  v.  Marsh, 
73  Mo.  64. 

In  Tennessee,  under  the  act  exempting  an 
estate  of  a  certain  value  belonging  to  the  head 
of  a  family,  whether  living  upon  it  or  not,  and 
giving  to  the  head  of  the  family  the  privilege 
of  designating  its  location,  it  was  held  that 
these  provisions  applied  only  to  a  case  where 
the  interposition  of  the  court  or  of  judicial 
commissioners  was  necessary  to  set  apart 
homestead;  that  there  was  no  occasion  to  set 
ap;nt  homestead  unless  the  head  of  the  family 
had  been  levied  on  by  execution  or  attach- 
ment, or  was  sought  in  some  way  to  be  sub- 
jected to  sale  by  judicial  process,  or,  upon  the 
death  of  the  husband,  to  designate  what  the 
widow  and  children  should  take  as  homestead; 
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that  under  this  construction,  where  the  head 
of  the  family  owns  several  tracts  of  land,  and 
resides  with  his  family  upon  one  of  them 
worth  as  much  as  the  statutory  limit,  this  is, 
between  him  (both  as  to  himself  and  as  trustee 
for  his  family)  and  those  who  take  convey- 
ances from  him,  an  adoption  of  the  residence 
place  as  the  homestead,  and  satisfies  the  law, 
and  he  may  convey  the  other  tracts  free  of  the 
homestead  right.  First  Nat.  Bank  v.  Meachem, 
(Tenn.  Ch.  1896)  36  S.  W.  Rep.  724. 

In  Texas  it  was  held  that  the  statutory  pro- 
vision permitting  the  head  of  a  family  to 
designate  a  homestead  to  an  amount  not  ex- 
ceeding two  hundred  acres,  when  the  home- 
stead is  part  of  a  larger  tract  or  tracts  of  land 
exempt  from  forced  sale,  did  not  prescribe  this 
as  a  means  of  cutting  down  the  homestead  to 
less  than  what  the  uses  of  the  family  had  em- 
braced in  it,  but  as  a  means  of  marking  the 
lines  of  the  homestead  uses  which  extended  to 
homestead  limits;  and  that  if  the  husband 
and  wife  make  a  formal  declaration  that  their 
homestead  consists  of  a  less  number  of  acres 
than  are  exempted  from  forced  sale,  such 
declaration  has  no  force  for  that  purpose,  as 
the  statute  does  not  authorize  the  head  of  the 
family  to  contract,  but  simply  to  define  the 
homestead.    Radford  v.  Lyon,  65  Tex.  471. 

3.  Formal  Dedication  —  Recording  Claim.  — 
Riley  Pehl,  23  Cal.  70;  MiQuade  v.  Whaley, 
31  Cal.  526;  Matzen  v.  Shacffer.  65  Cal.  Si; 
Matter  of  Reed,  23  Cal.  410;  Boreham  v. 
Byrne.  83  Cal.  23;  Loring  v.  Groomer,  142  Mo. 
1,  under  the  homestead  law  of  1S65;  Mutual 
L.  Ins.  Co.  v.  Newton,  (N.  J.  1888)  15  All. 
Rep.  542;  Lachman  v.  Walker,  15  Nev.  422; 
Nevada  Bank  v.  Trcadway,  17  Fed.  Rep.  S87. 
See  also  Threat  v.  Moody,  87  Tenn.  143;  Pella 
v.  Decker,  72  Tex.  578. 

In  California  it  was  held  that  where  the 
homestead  was  acquired  under  the  Act  of  1S51, 
and  was  occupied  as  such  up  to  the  time  of 
the  passage  of  the  Act  of  April  28,  i860,  it 
would  lose  its  character  as  such  unless  the 
declaration  of  homestead  provided  for  in  the 
latter  act  was  made  and  filed.  Noble  v.  Hook, 
24  Cal.  638;  McQuade  v.  Whaley,  31  Cal.  526. 

But  where  an  act  repealing  former  home- 
stead acts  provided  that  the  repeal  should  not 
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stead  "  to  be  entered  of  record  on  the  margin  of  his  recorded  title.1 

Condition  to  Right  of  Selection.  —  Some  of  these  statutes,  however,  seem  not  to 
be  intended  to  make  a  formal  dedication  a  condition  precedent  to  the  right  to 
claim  homestead,  but  merely  to  the  right  of  selection  as  against  claims  which 
intervene  before  such  selection  is  made,*  and  in  others,  in  order  to  protect 
property  as  a  homestead,  the  selection  and  recording  are  held  to  be  in  time  if 
m  ide  at  any  time  before  sale.3 

Effect  of  Declaration.  —  When  the  declaration  of  homestead  is  made  and 
recorded,  as  provided  by  the  statute,  the  property  is  immediately  withdrawn 
from  liability  for  claims  from  which  the  homestead  is  exempt  under  the  law;4 
and  if  in  time,  it  is  not  material  that  it  was  made  to  hinder  or  defraud 
creditors.5 

Unauthorized  Dedication.  —  Where,  however,  no  manner  of  formal  dedication  is 
required  or  prescribed  by  statute,  the  filing  for  record  of  a  selection  of  home- 
stead will  have  no  legal  effect,  and  is  not  conclusive  as  against  creditors  or 
purchasers.6  Dedication  in  cases  not  covered  by  the  statute  will  not  be 
effective  for  any  purpose.  Thus  a  statute  covering  rural  property  has  no 
application  to  urban  property,7  and  propert}'  which  is  not  subject  to  home- 
stead cannot  be  made  so  by  a  declaration  of  homestead.8 

Proceedings  Before  Ordinary.  — -  In  Georgia  the  statute  provides  a  proceeding 
before  the  ordinary  for  the  setting  apart  of  the  homestead  and  the  recording 
of  the  plat.9 


affect  any  rights  acquired  under  said  former 
acts,  rights  of  homestead  so  acquired  were 
protected  without  being  recorded  under  the 
repealing   act.     Clark   v.    Potter,     13  Gray 

(Mass.)  21. 

Declaration  of  homestead  prescribed  by  the 
statute  is  not  a  conveyance  under  the  doctrine 
that  any  recorded  deeds  and  mortgages  are 
good  as  against  subsequent  purchasers  for 
value.  Ontario  State  Bank  v.  Gerry,  91 
Cal.  94.. 

Land  Partly  in  Two  Counties.  —  Where  one 
wishes  to  declare  a  homestead  partly  in  two 
counties,  it  is  held  in  California  that  the  same 
paper  need  not  be  filed  in  both  counties,  but 
that  it  is  sufficient  if  the  declaration  is  made 
in  duplicate  and  one  copy  filed  in  each  county, 
and  it  does  not  matter  that  one  of  the  copies 
is  filed  several  days  after  the  filing  of  the 
other.    Kennedy  v.  Gloster,  9S  Cal.  143. 

1.  Entry  of  "Homestead"  on  Recorded  Title.  — 
Goodwin  v.  Colorado  Mortg.  Invest.  Co.,  no 
U.  S.  1,  under  the  statutes  in  Colorado;  Barnett 
v.  Knight,  7  Colo.  365;  Dallemand  v.  Man- 
non,  4  Colo.  App.  262. 

Sufficient  Record  of  Title  —  Receiver's  Receipt 
—  Quitclaim  Deed.  —  A  receiver's  certificate 
which  was  in  effect  an  agreement  on  the  part 
of  the  United  Slates  to  issue  to  the  purchaser 
a  patent  for  the  land  purchased,  in  considera- 
tion of  the  purchase  price,  was  entitled  to 
record  by  the  terms  of  the  staiute,  which  made 
provision  for  the  record  of  "  all  deeds,  convey- 
ances, and  agreements  in  writing  of,  or  affect- 
ing fitle  to,  real  estate  or  any  interest  therein;" 
and  the  record  of  such  certificate  would  be  the 
recorded  title,  upon  the  margin  of  which  the 
word  "  homestead  "  might  be  entered,  so  as 
to  give  the  owner  the  benefit  of  the  Home- 
stead Act.  Where,  however,  one  who  has  ac- 
quired tille  to  land  conveys  it  in  such  manner 
that  his  title  is  extinguished,  and  it  subse- 
quently returns  to  him  by  independent  convey- 
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ance,  if  he  then  desires  to  avail  himself  of  the 
benefits  of  the  homestead  law,  it  is  question- 
able whether  he  should  not  use  the  record  of 
the  later  conveyance  for  that  purpose;  but 
where  the  homesteader  executes  a  mortgage, 
and  thereafter  takes  a  quitclaim  deed,  releas- 
ing the  mortgage,  the  latter  is  not  a  recorded 
title  upon  the  margin  of  which  the  statute 
requires"  Homestead"  to  be  entered.  Dalle- 
mand v.  Mannon,  4  Colo.  App.  262. 

2.  Condition  to  Right  of  Selection.  —  See  White 
v.  Rowley,  46  Iowa  680;  Coates  v.  Caldwell, 
71  Tex.  19,  10  Am.  St.  Rep.  725;  Brooks  v. 
Chatham,  57  Tex.  31. 

And  the  failure  to  plat  has  been  held  not  to 
deprive  the  parties  to  claim  a  right  of  not 
more  than  forty  acres,  by  reason  of  the  value 
not  reaching  the  statutory  limit.  Green  v. 
Farrer,  53  Iowa  426. 

3.  Hawthorne  v.  Smith,  3  Nev.  182. 

4.  Effect  —  Withdrawal  of  I  roperty  from  Lia- 
bility.—  Dascey  v.  Harris,  65  Cal.  361;  Security 
L.  &  T.  Co.  v.  Kauffmann,  108  Cal.  214; 
Nevada  Bank  v.  Treadway,  17  Fed.  Rep.  887. 

A  judgment  obtained  after  a  declaration  of 
homestead,  unless  secured  by  a  mortgage,  or 
a  mechanic's,  laborer's,  or  vendor's  lien,  can- 
not be  enforced  against  the  homestead,  even 
although  an  attachment  was  levied  upon  the 
premises  before  the  filing  of  the  declaration. 
Fitzell  v.  Leaky,  72  Cal.  477  [citing  McCracken 
v.  Harris,  54  Cal.  81;  Sullivan  v.  Hendrickson, 
54  Cal.  258]:  Simonson  v.  Burr,  121  Cal.  582. 

5.  Simonson  v.  Burr,  121  Cal.  582. 

6.  Unauthorized  Dedication.  —  Cook  v.  Mc- 
Christian,  4  Cal.  24. 

7.  Equitable  Mortg.  Co.  v.  Norton,  71  Tex. 
683;  Pellat  v.  Decker.  72  Tex.  578. 

8.  Matter  of  Ligget,  117  Cal.  352,  59  Am.  St. 
Rep.  190. 

9.  Proceedings  Before  Ordinary.  —  Timothy  v. 

Chambers,  85  Ga.  267,  21  Am.  St.  Rep.  163; 
Mabry  v.  Johnson,  85  Ga.  340;  Sharp  v.  Ameri- 
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e.  Compliance  with  Statute — (i)  In  General.  —  As  the  right  to  home- 
stead exemption  depends  entirely  upon  the  statutes,  where  the  statute  pre* 
scribes  a  particular  method  to  be  adopted  with  respect  to  the  claiming,  select- 
ing, and  setting  apart  of  the  same,  such  as  a  designation  in  writing  of  the 
property  claimed,  survey,  appraisement,  and  the  like,  these  provisions  must 
be  complied  with.1 

Notice  in  Writing.  —  Sometimes  the  notice  to  the  officer  is  not  required  to  be 
in  writing,  but  it  is  sufficient  if  in  any  form  it  is  indicated  to  the  officer  with 
reasonable  certainty  what  land  is  claimed.2  When  so  required  by  statute, 
however,  the  claim  filed  with  the  officer  must  be  in  writing  and  verified  by 
affidavit.3 

Execution  of  Declaration  as  Eequired  by  Statute.  —  When  a  recorded  declaration  of 
homestead  is  required,  it  must  be  executed  as  required  by  law.  Thus  a 
declaration  by  a  married  woman  must  be  properly  acknowledged  under  the 
statute,  or  the  property  will  not  become  impressed  with  the  character  of  a 
homestead.4 

(2)  Sufficiency  of  Claim  or  Declaration  —  Statutes  Mandatory.  —  The  provisions 
of  the  statute  prescribing  what  shall  be  contained  in  a  declaration  or  claim  of 
homestead  are  held  to  be  mandatory,  and  a  compliance  therewith  is  essential 
to  the  validity  of  the  homestead.5    The  claim  of  exemption  must  contain 


can  Freehold  Land  Mortg.  Co.,  95  Ga.  415; 
Felker  v.  Crane,  70  Ga.  484;  Branch  r.  Ford, 
qo,  Ga.  761. 

The  Time  of  Eecording  is  not  material  as 
against  one  who  dealt  with  the  party  claiming 
the  homestead  after  the  record  was  made,  not- 
withstanding the  record  was  lost  a:ter  the 
homestead  was  recorded.  Sharp  v.  American 
Freehold  Land  Mortg.  Co.,  95  Ga.  415. 

Where  Plat  Recorded.  —  But  the  plat  need  not 
be  recorded  in  the  county  in  which  the  land 
lies;  it  is  sufficient  if  record  is  made  in  the 
county  in  which  the  homestead  is  secured. 
Timothy  v.  Chambers,  85  Ga.  267,  21  Am.  St. 
Rep.  163. 

1.  Compliance  with  Statute  in  General  —  Ala- 
bama. —  Block  v.  Bragg,  68  Ala.  293;  Sherry 
v.  Brown,  66  Ala.  51. 

Arkansas.  —  Healy  v.  Conner,  40  Ark.  352; 
Brown  v.  Peters,  53  Ark.  182,  holding  that 
although  under  the  statute  then  in  force  the 
right  to  the  homestead  was  not  lost  by  failing 
to  claim  it  before  sale,  yet  to  prevent  a  sale 
the  debtor  must  file  a  schedule  of  his  property 
as  required  by  statute. 

California.  —  Matzen  v.  ShaefTer,  65  Cal.  83. 

Colorado.  —  Dallemand  v.  Mannon,  4  Colo. 
262. 

Georgia.  —  Branch  v.  Ford,  99  Ga.  761; 
Davenport  v.  Alston,  14  Ga.  271;  Weekes  v. 
Edwards,  101  Ga.  314. 

Idaho.  —  Burbank  v.  Kirby,  (Idaho  189S)  55 
Pac.  Rep.  295. 

Iowa.  —  Henderson  v.  Rainbow,  76  Iowa  320; 
White  v.  Rowley,  46  Iowa  681. 

South  Carolina.  —  People's  Bank  v.  Price,  47 
S.  Car.  134;  Myers  v.  Ham,  20  S.  Car.  522. 

Virginia.  —  Wray  v.  Davenport,  79  Va.  19. 

Declaration  Not  Such  at  Required.  —  Where  a 
declaration  of  homestead  was  not  such  as  the 
law  required  in  order  to  constitute  a  home- 
stead, an  order  of  court  in  insolvency  proceed- 
ings settinH  aside  the  homestead  was  held  to 
be  a  nullity.     Mat/en  v.  Sharffcr.  65  Cal.  83. 

Failure  to  Note  Recordation.  —  Where  a 
declaration  was  recorded,   failure  of  the  re- 


725 


corder  to  note  the  recordation  in  his  index  does 
not  affect  the  validity  of  the  homestead. 
Southwick  v.  Davis,  78  Cal.  504. 

2.  Notice  in  Writing  Not  Required.  —  Beecher 
v.  Baldy,  7  Mich.  488. 

3.  Notice  in  Writing  Eequired.  —  Kennedy  v. 
Tuscaloosa  First  Nat.  Bank,  107  Ala.  170. 

When  under  such  statutory  provisions  a 
claim  is  made  with  a  levy  of  execution,  it  is 
not  sufficiently  filed  with  the  officer  when  it  is 
merely  handed  to  him  afier  the  levy  and  then 
withdrawn  from  him  before  sale  and  filed  for 
registration  under  the  statute  providing  for 
the  latter  step  to  prevent  a  levy.  It  must  be 
filed  with  the  officer  and  left  with  him.  Schuer 
v.  King,  100  Ala.  238. 

4.  Properly  Acknowledged.  —  Kennedy  v. 
Gloster,  98  Cal.  143;  Beck  v.  Soward,  76  Cal. 
527;  Burbank  v.  Kirby,  (Idaho  189S)  55  Pac. 
Rep.  295. 

Omission  by  the  recorder  to  copy  a  part  of 
the  acknowledgment  to  the  declaration  will 
not  affect  the  validity  of  the  homestead. 
When  the  homesteader  files  for  record  a  proper 
declaration  properly  acknowledged,  and  this  is 
all  that  the  statute  requires,  it  is  sufficient. 
Quackenbush  v.  Reed,  102  Cal.  493. 

In  Clements  v.  Stanton,  47  Cal.  60,  it  was 
held  that  where  a  wife  made  a  declaration  of 
homestead  selected  by  her  alone,  she  might 
acknowledge  it  according  to  the  provisions  of 
the  law  for  the  acknowledgment  of  convey- 
ances by  persons  other  than  married  women. 

5.  Statutes  Mandatory.  —  Ashley  v.  Olmstcad, 
54  Cal.  616;  Knock  v.  Bunnell.  (Cal.  1889)  2r 
Pac.  Rep.  961;  Booth  v.  Gait,  58  Cal.  254; 
Wilcox  v.  Deere,  (Idaho  1897)  51  Pac.  Rep.  98. 

Thus  under  the  statute  in  California,  which 
requires  that  the  declaration  by  a  married 
woman  should  state  that  her  husband  had  not 
made  such  declaration,  but  that  she  made  it 
for  their  joint  benefit,  an  omission  of  these 
averments  will  make  the  declaration  bad. 
Booth  v.  Gait,  58  Cal.  254:  Cunha  7\  Hughes, 
122  Cal.  in.  See  also  in  Georgia,  where  the 
wife's  right  to  have  the  homestead  set  apart 
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averments  from  which  can  be  ascertained  the  law  regulating  the  exemption,* 
and  must  show  that  the  claimant  is  entitled  to  the  exemption  under  the  law;  2 
.is,  that  the  claimant  is  the  head  of  the  family,3  residence  upon  the  premises,4 
and  the  value  of  the  property. 5 

Declaration  Good  in  Part.  —  But  though  a  declaration  of  homestead  does  not 
sufficiently  describe  some  of  the  property  claimed,  it  is  not  for  that  reason 
void  if  other  property  is  sufficiently  described  ;  as  to  the  latter  it  will  be  good.6 

Substantial  Compliance.  —  A  substantial  compliance  with  the  statute,  however, 
is  all  that  is  required,  for,  as  has  been  shown  in  another  section  of  this  article, 
the  homestead-exemption  laws  are  to  be  liberally  construed,  and  technical 
objections  should  not  be  allowed  to  defeat  the  right ;  7  and  where  the  debtor 
states  with  reasonable  certainty  what  he  claims  as  his  homestead,  it  is  held 
that  this  is  a  sufficient  selection,8  and  the  declaration  need  not  be  more 
certain  than  the  language  of  the  provision  under  which  it  is  filed.9 

General  Description  of  Land.  —  A  general  description  of  the  land  under  a  claim 
set  up  by  affidavit  or  by  recorded  declaration  is  sufficient,  and  a  description 
by  metes  and  bounds  or  by  the  number  of  the  government  surveys  is  not 
necessary; 10  such  declaration  need  not  be  more  particular  in  a  description  of 
land  than  is  required  in  the  case  of  a  deed,11  and  a  particular  reference  to  a 

out  of  her  husband's  property  depended  upon 
his  refusal  to  do  so,  and  in  which  case  the 
schedule  filed  by  the  wife  was  required  to  show 
unequivocally  a  refusal  on  the  part  of  the  hus- 
band, Davis  v.  Lumpkin,  106  Ga.  582. 

But  where  the  declaration  shows  that  it  was 
filed  for  the  husband  and  wife  jointly,  and 
that  the  husband  had  not  made  it,  it  is  suffi- 
cient without  showing  expressly  why  the  wife 
made  it.    Farley  v.  Hopkins,  79  Cal.  203. 

1.  Showing  Law  Regulating  Exemption.  — 
Thus  a  claim  of  exemption  to  lands  upon 
which  execution  had  been  levied  was  held  in- 
sufficient without  avermenls  as  to  when  the 
debt  upon  which  the  judgment  was  rendered 
was  contracted,  so  that  the  law  governing  ihe 
exemption  could  be  ascertained.  Block  v. 
Bragg,  68  Ala.  291! 

2.  Right  of  Claimant.  —  Wilson  v.  Brown,  58 
Ala.  62,  29  Am.  Rep.  727;  Blum  v.  Carter,  63 
Ala.  235;  Boreham  v.  Byrne,  83  Cal.  23. 

3.  Head  of  Family.  — Jones  v.  Waddy,  66  Cal. 
457,  where  it  was  held  that  a  statement  of  the 
legal  conclusion  that  the  claimant  was  the 
head  of  the  family  was  sufficient  without  facts 
showing  him  to  be  such. 

4.  Residence  upon  Premises.  —  Boreham  v. 
Byrne,  83  Cal.  23;  Wilcox  v.  Deere,  (Idaho 
1897)  51  Pac.  Rep.  98. 

Want  of  such  statement  cannot  be  supplied 
in  a  declaration  of  homestead  by  proof  aliunde. 
Boreham  v.  Byrne,  83  Cal.  23. 

Schedule  Filed  with  Clerk.  —  Patrick  v.  Bax- 
ter, 42  Ark.  175. 

5.  Value  of  Property.  —  Thus  it  is  sometimes 
required  by  statute  that  the  declaration  of 
homestead  shall  contain  an  estimate  of  the 
actual  cash  value  of  the  property.  Read  v. 
Rahm,  65  Cal.  343;  Jones  v.  Waddy,  66  Cal. 
457;  Knock  v.  Bunnell,  (Cal.  1889)  21  Pac. 
Rep.  961;  Ames  v.  Eldred,  55  Cal.  136;  Ashley 
v.  Olmstead,  54  Cal.  616;  Mitchell  v.  Mc- 
Cormick,  22  Mont.  249.  See  also  Williams  v. 
Watkins,  92  Va.  680. 

But  where  one  claiming  property  as  a  home- 
stead filed  a  bill  to  remove  a  cloud  upon  his 
title,  and  the  defendant  answered  and  admitted 
lhat  the  property  was  a  homestead  and  had 


been  legally  selected,  it  was  held  to  be  no  ob- 
jection that  the  declaration  of  homestead  did 
not  contain  such  estimate.  Mitchell  v.  Mc- 
Cormick,  22  Mont.  249. 

6.  Declaration  Good  in  Part,  —  Williams  v. 
Watkins,  92  Va.  680. 

7.  Technical  Objections  Disregarded.  —  South- 
wick  v.  Davis,  78  Cal.  504;  Simonson  v.  Burr, 
121  Cal.  582;  Schuyler  v.  Broughton,  76  Cal. 
524;  Heathman  v  Holmes,  94  Cal.  291.  See 
supra,  this  title.  Rules  for  Construction  of 
Homestead  Laws. 

Illustration — Statement  of  Value.  —  Under 
a  statute  requiring  that  a  declaration  of 
homestead  shall  state  an  estimate  of  the  cash 
value  of  the  property,  a  statement  that  it 
"  does  not  exceed  in  value  the  sum  of  five 
thousand  dollars  "  is  sufficient.  Southwick  v. 
Davis,  78  Cal.  504. 

So  a  statement  which  placed  the  value  of 
the  land  at  a  sum  "  not  to  exceed  sixteen  hun- 
dred dollars  "  was  held  sufficient.  Schuyler 
v.  Broughton,  76  Cal.  524. 

"  The  cash  value  of  said  homestead  is  about 
four  thousand  dollars  "  was  likewise  held  suffi- 
cient.   Graves  v.  Baker,  68  Cal.  134. 

8.  Reasonable  Certainty.  —  He  will  not  lose 
his  exemption  because  by  the  literal  meaning 
of  the  language  used  by  him  to  the  officer  the 
tract  named  does  not  include  his  dwelling 
house,  if  it  is  evident  that  he  intended  to 
claim  the  tract  on  which  the  dwelling  house 
is  situated.    Herrick  v.  Graves,  16  Wis.  157. 

9.  Language  of  Provision  under  Which  Filed.  — 
The  registry  of  homestead  exemption  of  a 
farm,  including  "  the  necessary  quantity  of 
corn  and  fodder  for  the  current  year,"  without 
specifying  the  quantity,  was  held  sufficient, 
because  the  constitution  required  no  specifica- 
tions, and  the  court  could  not  enlarge  the  re- 
quirements of  the  constitution.  Ducote  v. 
Rachal,  44  La.  Ann.  580. 

10.  General  Description  of  Land.  —  Andrews  v. 
Melton,  51  Ala.  400;  Matter  of  Ogburn,  105 
Cal.  95;  Schuyler  v.  Broughton,  76  Cal.  524. 

11.  Need  Not  Be  More  Certain  than  Deed.  — 
,  Schuyler  v.  Broughton,  76  Cal.  524;  Ornbaum 

v.  His  Creditors,  61  Cal.  455. 
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description  in  a  deed  is  held  to  be  sufficient.1 

f.  SELECTION.  —  The  selection  of  the  homestead  is  governed  by  the 
particular  statute  in  force.  The  debtor  may  have  a  right  to  select  from  several 
tracts  2  or  houses  which  he  may  own,3  or  the  privilege  of  selection  may  not 
exist  when  several  separate  tracts  are  owned  by  the  debtor.4  The  right  to 
the  selection  in  this  regard  is  subject,  of  course,  to  the  rules  which  have  been 
stated  in  relation  to  the  property  which  may  be  claimed  as  a  homestead.5 

Effect  of  Selection  Once  Made.  —  When  a  debtor  has  once  made  his  selection  he 
cannot  change  it  to  the  prejudice  of  obligations  which  he  has  cast  upon  his 
other  lands.6 

Excessive  Claim  and  Selection.  —  The  debtor  will  not  be  permitted  to  claim  and 
select  as  a  homestead  more  than  the  law  entitles  him  to  ;  7  though  if  the  claim 
is  excessive  this  will  not  defeat  the  right  to  the  part  to  which  the  debtor  is 
entitled  under  the  law,  and  the  claim  will  not  for  this  reason  be  invalid,8  as 
where  the  statute  makes  property  exempt  from  levy  and  sale  where  the  claim- 
ant files  a  declaration  of  homestead  pursuant  to  the  statute  and  provides  a 
remedy  for  the  creditor  in  case  he  should  wish  to  contest  the  claim.9 

Capricious  Selection.  —  While  the  power  of  selection  necessarily  involves  some 
latitude  and  discretion,  it  is  also  ex  vi  termini  limited  by  the  nature  of  the 
thing  to  be  selected  and  by  those  broad  principles  of  justice  and  reason  which 
must  control  and  regulate  the  exercise  of  every  legal  right,  and  the  power  of 
selection  cannot  be  permitted  to  be  entirely  arbitrary  and  capricious,10  especially 
where  other  rights  have  intervened  and  attach  to  the  property,  and  an  irregu- 
lar selection  would  operate  injuriously  thereto.11 

g.  TIME  TO  ASSERT  CLAIM  —  mere  Property  Absolutely  Exempt.  —  Where  the 


1.  Reference  to  Description  in  Deed.  —  Quacken- 
bush  v.  Reed,  102  Cal.  499,  in  which  case  the 
premises  were  described  in  the  declaration  of 
homestead  by  a  reference  to  a  map  made  by 
a  named  civil  engineer  and  surveyor,  and  to  a 
deed,  giving  the  names  of  the  parties  to  it,  and 
the  date  and  page  of  the  record  in  the  record- 
er's office. 

2.  Tumlinson  v.  Swinney,  22  Ark.  400,  76 
Am.  Dec.  432;  Flora  v.  Robbins,  93  N.  Car.  41. 

3.  Palmer  v.  Hawes,  80  Wis.  474. 

4.  Partee  v.  Stewart,  50  Miss.  717. 

5.  See  supra,  this  title.  Property  in  Which 
Exemption  May  Be  Claimed. 

6.  Effect  of  Selection  Once  Made.  —  See  supra, 
this  title,  Waiver,  Forfeiture,  Abandonment, 
and  Estoppel —  Estoppel. 

7.  Excessive  Claim  and  Selection.  —  Hardy  v. 
Sulzbacher,  62  Ala.  44,  holding  that  if  such 
selection  is  made  the  court  will  compel  a 
proper  selection  in  accordance  with  the 
amount  which  the  party  is  entitled  to  claim. 

8.  Excessive  Claim  Not  Invalid.  —  Dcmartin  v. 
Dcmartin,  85  Cal.  71;  Ham  v.  Santa  Rosa 
Bank.  62  Cal.  125,  45  Am.  Rep.  654;  Tiernan 
v.  His  Creditors,  62  Cal.  286;  King  v.  Gotz,  70 
Cal.  236;  Peak  v.  Lcnora  State  Hank,  58 
Kan.  485. 

9.  Contest.  —  Sec  infra,  this  section,  Contest 
of  Claim  and  Selection. 

Hut  where  the  code  contains  no  provision 
by  which  after  the  homestead  has  once  been 
selected  there  can  be  a  readjustment  of  the 
area  and  the  surplus  taken  by  the  creditor,  the 
premises  described  in  the  declaration  must 
fall  within  the  statutory  limit ;  otherwise  the 
declaration  is  ineffective  to  exempt  the  prop- 
erty claimed.  Yerrick  v.  Higgins,  22  Mont.  502; 
filing  Mitchell  v.   McCormick,  22  Mont.  249, 


wherein  it  was  held  that  it  did  not  follow  that 
if  the  property  selected  for  the  homestead  was 
of  greater  value  than  twenty-five  hundred  dol- 
lars the  law  would  not  protect  the  claimant 
to  the  extent  of  his  right  as  the  head  of  a 
family,  and  distinguishing  it  in  that  it  was  one 
of  excessive  value  rather  than  excess  in  area, 
and  the  code  provisions  were  applicable  to 
cases  of  this  kind. 

10.  Capricious  Selection.  —  Jaffrey  v.  McGough, 
88  Ala.  649,  in  which  case  it  was  held  that 
where  one  is  authorized  by  statute  to  select 
the  homestead  owned  by  him,  embracing 
"  land  most  contiguous  to  the  dwelling  and 
including  such  dwelling  and  appurtenances," 
the  selection  should  be  made  with  reference 
to  the  lines  of  subdivisions  of  the  government 
surveys,  taking  a  forty-acre  subdivision  as  a 
unit  of  measure  and  embracing  one  solid  body 
of  land,  except  where  there  may  be  interven- 
ing highways  or  watercourses,  and  a  selection 
which  makes  a  tract  of  irregular  and  fanciful 
shape  will  not  be  allowed;  notwithstanding  if 
the  limits  of  the  homestead  are  already  fixed, 
whatever  the  shape  or  form  of  the  tract  by 
actual  occupancy  and  use,  and  the  area  is 
within  the  amount  exempted,  there  is  no  room 
for  any  exercise  of  discretion.  See  also  Sparks 
v.  Day,  61  Ark.  570,  54  Am.  St.  Rep.  279; 
Shakopec  First  Nat.  Bank  v.  How,  61  Minn. 
238. 

But  the  homesteader  is  not  confined  in  his 
selection  of  forty  acres  allowed  by  law  to  the 
government  subdivision  of  forty  acres,  but  he 
may  select  any  reasonable  shape,  so  as  to  in- 
clude his  dwelling.  Schlarb  v.  Holderbaum, 
80  Iowa  394;  Kent  t.  Agard.  22  Wis.  150. 

11.  Selection  Prejudicial  to  Rights  of  Othors. — 
Hanchctt  v,  McQueen,  32  Mich.  22. 
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property  is  absolutely  exempt  from  levy  and  sale,  and  no  action  on  the  part 
of  an  execution  debtor  is  necessary  to  perfect  the  right,  a  claim  of  homestead 
may  be  made  at  any  time,  even  after  sale.1 

Under  Statutes  Requiring  Claim  and  Selection.  —  Homestead  exemptions,  as  well  as 
exemptions  of  personal  property,  are  held  to  be  waived  unless  claimed  at  the 
time  prescribed  by  law;  2  and  when  a  claim  and  selection  are  necessary  under 
the  statute,  though  there  may  be  no  provision  as  to  the  precise  time  for 
making  them,  they  should  be  made  before  a  sale  of  the  property  under  exe- 
cution, and  if  delayed  beyond  the  sale  without  sufficient  excuse  for  the  delay 
all  rights  dependent  upon  such  sale  and  selection  will  be  deemed  to  have  been 
waived.3  And  when  the  statute  expressly  provides  that  exemptions  shall  be 
claimed  within  a  certain  time,  such  provisions  must  be  complied  with,  as 
where  a  declaration  and  record  of  claim  are  required.4 

Waiver  Good  Defense.  —  If  the  claim  to  homestead  exemption  is  not  made  in 
proper  time,  so  that  a  waiver  of  the  right  can  be  imputed  to  the  party,  such 
waiver  will  be  a  good  defense  to  an  action  at  law  brought  to  recover  the 
homestead  after  sale  under  execution.5 

Time  of  Making  Claim  Before  Sale.  —  It  has  been  held  that  to  entitle  the  debtor 
to  the  exemption,  the  claim  must  be  interposed  before  or  at  the  time  of  the 
levy,  and  that  the  debtor  waives  his  right  if  he  does  not  claim  it  at  that  time. 45 
On  the  other  hand,  it  is  held  that  the  claim  may  be  asserted  before  or  at  the 
time  of  the  levy,  or  within  a  reasonable  time  thereafter,  in  order  to  protect 
the  right  to  the  exemption  7  or  the  right  to  select.8  In  other  cases  it  is  held 
that  the  claim  maybe  asserted  and  the  selection  made  at  any  time  before  sale.9 


1.  Where    Property    Absolutely    Exempt.  — 

Brown  v.  Peters,  53  Ark.  182;  White  v.  Row- 
ley, 46  Iowa  680;  Meyer  v.  Nickerson,  100 
Mo.  599;  Myers  v.  Ham,  20  S.  Car.  522; 
Coates  v.  Caldwell,  71  Tex.  19,  >io  Am.  St. 
Rep.  725;  Hoppe  v.  Goldberg,  82  Wis.  660; 
Scofield  v.  Hopkins,  61  Wis.  370;  Fischer  v. 
Schultz,  98  Wis.  462.  See  also  infra,  this  sec- 
lion.  Relief  Against  Infringement  of  Right. 

2.  Time  Prescribed.  —  Sherry  v,  Brown,  66 
Ala.  51;  Martin  v.  Lile,  63  Ala.  406. 

3.  Before  Sale.  —  Steele  v.  Moody,  53  Ala. 
423;  Martin  v.  Lile,  63  Ala.  406;  Norris  v, 
Kidd,  28  Ark.  486. 

In  Louisiana  it  was  held  that  the  sale  of 
property  by  the  sheriff  divested  all  rights,  in- 
cluding that  under  the  homestead  law;  that  if 
the  party  had  any  right  to  a  homestead  he 
should  have  asserted  it  prior  to  the  sale,  and 
that  personal  notice  to  the  sheriff  and  the 
plaintiff  in  the  seizure  and  sale  did  not  amount 
to  a  legal  assertion  of  the  right.  Kuntz  v. 
Baehr,  28  La.  Ann.  90. 

In  Alabama  it  was  held  that  though  there 
was  no  express  provision  in  the  statute  for 
selecting  the  homestead  by  or  for  the  widow 
or  minor  children  of  a  decedent,  when  the 
family  lived  on  the  land  at  the  time  of  the  de- 
cedent's death,  such  selection  must  be  made 
when  the  tract  is  of  greater  extent  or  value 
than  can  be  claimed  as  exempt;  but  that  when 
the  whole  tract  does  not  exceed  the  quantity 
and  value  exempted  by  law  in  favor  of  the 
widow  or  minor  children,  no  selection  is  neces- 
sary, but  all  that  is  required  in  such  a  case  is 
that  the  claim  should  be  asserted  or  made  be- 
fore the  personal  representative  acquires  do- 
minion over  it  for  the  purposes  of  administra- 
tion, or  some  creditor  procures  its  sale  for  the 
payment  of  debts.  Jarrell  v.  Payne,  75  Ala. 
577- 


728 


Excuse  —  Want  of  Notice. —  But  the  home- 
stead right  is  not  forfeited  by  the  omission  of  ■ 
the  execution  debtor  to  select  his  homestead, 
where  being  within  reach  he  was  not  notified 
of  the  levy  or  proceedings  thereunder,  and  did 
not  know  that  there  was  any  occasion  to  make 
a  selection.    Griffin  v.  Nichols,  51  Mich.  575. 

4.  Provision  as  to  Declaration  or  Claim.  —  Mu- 
tual L.  Ins.  Co.  v.  Newton,  (N.  J.  1888)  15  Atl. 
Rep.  542.  See  also  supra,  this  section,  formal 
Dedication  and  Setting  Apart. 

Declaration  of  homestead  need  not  be  filed 
on  the  day  of  its  execution.  Farley  v.  Hop- 
kins, 79  Cal.  203. 

6.  Defense  to  Action  for  Recovery  of  Homestead. 
—  Shaw  v.  Lindsey,  60  Ala.  346,  holding  that 
the  court  of  equity  will  not  enjoin  an  action 
brought  for  the  recovery  of  a  homestead  upon 
the  ground  that  the  claim  to  the  homestead 
has  been  abandoned  by  failure  to  make  it  sea- 
sonably, because  if  the  claim  is  not  seasonably 
made  this  can  be  set  up  in  defense  to  the 
action  at  law. 

6.  Before  or  at  Time  of  Levy.  —  Freeman  v. 
Stewart,  5  Biss.  (U.  S.)  19,  9  Fed.  Cas.  No. 
5,088. 

7.  Within    Reasonable   Time  After  Levy.  -- 

Beecher  v.  Baldy,  7  Mich.  488. 

8.  Meyer  v.  Nickerson,  100  Mo.  599. 

9.  At  Any  Time  Before  Sale.  —  Nevada  Bank 
v.  Tread  way,  17  Fed.  Rep.  887;  Melton  v. 
Andrews,  45  Ala.  454;  Mitchell  v.  Corbin,  91 
Ala.  599;  Kennedy  v.  Tuscaloosa  First  Nat. 
Bank,  107  Ala.  170;  Robinson  v.  Swearingen, 
55  Ark.  55;  Hawthorne  v.  Smith.  3  Nev.  182; 
U.  S.  v.  Lesnet,  (N.  Mex.  1897)  50  Pac.  Rep. 
323 ;  Seibert's  Appeal,  73  Pa.  St.  361 ;  Anderson 
v.  Stadlmann,  17  Wash.  433;  Wiss  v.  Stewart, 
16  Wash.  376. 

In  Arkansas,  as  the  law  stood  prior  to  the 
Act  of  1887,  a  debtor  lost  his  right  of  home- 
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h.  Appraisal,  Allotment,  and  Sale  —  (i)  Right  to  Sell  in  General.  — 
Where  the  homestead  is  absolutely  exempt  from  levy  and  sale  it  cannot  be 
seized  and  sold  under  execution  or  otherwise,1  that  is,  when  the  home- 
stead right  is  not  involved  in  the  issues  tried.2  And  after  the  homestead  has 
been  set  apart  to  a  widow,  an  order  to  sell  such  homestead  under  a  proceeding 
by  an  executor  to  sell  lands  to  pay  debts  is  invalid;  3  the  homestead  is  no 
longer  the  subject  of  administration  after  it  has  been  set  apart  to  the  family.4 

Sale  After  Formal  Dedication  or  Selection,  —  Where  under  the  statute  a  debtor  may 
file  a  declaration  of  homestead  and  thereby  impress  the  property  designated 
with  the  homestead  character,  or  may  select  his  exemption  and  claim  it  before 
the  officer  before  sale,  so  as  to  withdraw  it  from  liability  to  execution  and 
sale,  property  which  has  been  so  dedicated  or  selected  cannot  be  sold  under 
execution,  notwithstanding  it  may  be  of  greater  value  than  the  statutory  limit, 
until  the  value  has  been  ascertained  and  the  proper  exemption  therein  defined 
as  provided  by  the  statute.5 

(2)  Sale  and  Payment  of  Money  in  Lieu  of  Homestead.  —  The  court  has  no 


stead  if  he  failed  to  procure  a  supersedeas 
staying  ils  sale.  That  act  provided  that  in 
certain  enumerated  cases  the  right  should  not 
be  lost  by  such  failure,  but  it  did  not  provide 
that  any  supersedeas  should  issue  to  stay  the 
sale,  and  left  the  debtor's  right  to  a  super- 
sedeas as  it  existed  before  the  act.  In  Brcwn 
v.  Peters,  53  Ark.  184,  it  was  held  that  if,  in 
any  of  the  cases  enumerated  in  the  act,  the 
homestead  was  sold,  the  debtor  could  subse- 
quently claim  it  and  set  up  his  right  of  home- 
stead in  a  suit  brought  against  him  for  its 
possession:  but  if  he  permitted  it  to  go  to  sale, 
be  took  the  chances  of  a  defeat  in  a  trial  upon 
that  issue ;  that  if  he  would  avoid  these  chances 
and  protect  the  homestead  from  a  sale,  he 
could  procure  a  supersedes  to  stay  it  by  fol- 
lowing the  law,  which  gave  that  right. 

After  Decree  Ordering  Sale.  —  After  a  decree 
setting  aside  a  conveyance  and  ordering  a 
sale,  a  petition  to  the  court  for  homestead  ex- 
emption or  for  an  equivalent  amount  of  the 
proceeds  of  the  sale  is  in  time.  Kennedy  v. 
Tuscaloosa  First  Nat.  Bank,  107  Ala.  171,  113 
Ala.  280. 

Execution  from  Justice  of  the  Peace.  —  When  a 
levy  is  made  under  an  execution  from  a  jus- 
tice's court  the  claim  must  be  asserted  Defore 
the  order  of  sale  in  the  Circuit  Court.  Sherry 
v.  Brown.  66  Ala.  51;  Rogers  v.  Lackland, 
117  A!a.  599. 

On  Appeal  Where  Justice  Had  No  Jurisdiction. 
—  But  where  a  homestead  was  attached  in  a 
suit  before  a  justice  of  the  peace  and  upon 
a  final  judgment  of  the  justice  an  appeal 
was  taken  to  the  Circuit  Court,  it  was  held 
that  the  failure  of  the  defendant  to  claim  his 
exemption  before  the  final  judgment  of  the 
Circuit  Court  cond  mning  the  land  for  sale 
would  not  estop  him  to  assert  his  claim  by 
filing  his  schedule  and  obtaining  a  super- 
sedeas af'e  judgment  and  before  sale,  because 
he  could  not  assert  it  before  the  judgment  in 
the  Circuit  Court,  for  the  reason  that  the  jus- 
tice had  no  jurisdiction  of  the  question  and  the 
Circuit  Court  acquired  none  by  appeal.  Irwin 
v.  Taylor.  48  Ark,  224. 

1.  Cannot  Be  Sold.  —  Waggle  v.  Worthy,  74 
Cal.  266,  5  Am.  St.  Rep.  440:  Dc  Dcffcliz  v. 
Pico,  46  Cal.  289;  Barrett  v.  Wilson.  102  III. 
302,  Mayers  v.  Paxton,  78  Tex.  196;  Tobar  v. 


Losano,  6  Tex.  Civ.  App.  698.  See  also  infra, 
this  section,  Failure  of  Officer  to  Set  Apart  — 
Effect  of  Sale;  and  supra,  this  title,  X.  Liabilities 
as  Against  Which  Homestead  May  Be  Claimed. 

Judicial  Sale.  —  The  homestead  is  exempt 
from  judicial  sale.  Seligson  v.  Collins,  64 
Tex.  314;  Hamblin  v.  Warnecke,  31  Tex.  91; 
Campbell  v.  Elliott,  52  Tex.  151;  Thompson 
v.  Jones,  77  Tex.  626. 

2.  Seligson  v.  Collins,  64  Tex.  314. 

3.  Homestead  Set  Apart  —  Sale  to  Pay  Debts  of 
Estate. —  Wehrle  v.  Wehrle,  39  Ohio  St.  365, 
in  which  case  the  order  directing  and  confirm- 
ing such  sale,  subject  to  the  homestead,  was 
held  to  be  void. 

The  homestead,  when  not  exceeding  a  statu- 
tory limit  of  value,  cannot  be  sold  subject  to 
homestead  rights.  Hartman  v.  Schultz,  101 
111.  437- 

So  in  Arkansas  it  was  held  that  a  decedent's 
homestead  could  not  be  sold  subject  to  the 
homestead  right  for  the  payment  of  debts  of 
the  estate.  Stayton  v.  Halpern,  50  Ark.  329; 
McCloy  v.  Arnett,  47  Ark.  445;  Bond  v.  Mont- 
gomery, 56  Ark  563,  35  Am.  St.  Rep.  119; 
Harris  v.  Watson,  56  Ark.  574;  Burgett  v.  Ap- 
person,  52  Ark.  213. 

4.  Not  Subject  to  Administration — Sale  for 
Support  of  Family. —  In  Cummins  v.  Denton,  I 
Tex.  Unrep.  Cas.  184,  it  was  held  that  the 
homestead,  having  been  set  apart  to  the  fam- 
ily, was  no  longer  the  subject  of  administra- 
tion, and  a  sale  thereof  made  under  order  of 
the  probate  court  for  the  support  of  the  family 
was  declared  a  nullity. 

6.  See  infra,  this  section,  Contest  of  Claim 
and  Selection. 

Order  of  Sale  under  Justice's  Execution.  — 
Where,  after  a  levy  of  an  execution  from  a 
justice's  court  and  motion  for  an  order  of  sale 
in  the  Circuit  Court,  the  defendant  appeared 
and  filed  his  claim  to  the  land  as  exempt,  the 
court  ordered  the  whole  tract  sold  except  as  to 
the  homestead  of  the  defendant,  not  exceeding 
eighty  acres,  without  designating  what  should 
constitute  the  homestead,  it  was  held  that  the 
order  was  erroneous.  Th;  defendant  should 
have  been  put  tu  his  election  and  the  order  of 
sale  should  have  been  made  to  specify  what 
lands  the  sheriff  was  to  sell.  Hardy  v.  Sulz- 
bachcr,  62  Ala.  44. 
729  Volume  XV. 


Enforcement  and 


HOMESTEAD. 


Protection  of  Right. 


power  to  order  a  sale  of  the  homestead  and  the  payment  of  money  in  lieu 
thereof,  unless  such  authority  can  be  exercised  under  an  express  statutory 
grant.1 

(3)  Duty  of  Officer  to  Appraise  and  Set  Apart — Ascertainment  of  Extent  and 
Value.  —  Where  a  homestead  of  certain  value  or  extent  is  absolutely  exempt 
from  sale,  it  is  the  duty  of  the  officer  to  ascertain  in  the  manner  prescribed  by 
statute  the  extent  and  value  of  the  land  upon  which  he  is  about  to  levy, 
before  he  proceeds,3  for  in  such  a  case  it  is  only  the  excess  over  the  limit 
prescribed  which  is  subject  to  levy  and  sale,3  unless  the  property  is  incapable 
of  division,  which  emergency  is  often  provided  for  by  statute.4 

Homestead  should  Be  Set  Apart.  —  Before  the  excess  over  the  homestead  exemp- 
tion allowed  by  law  can  be  sold  under  an  execution,  the  officer  levying  the 
execution  should  see  that  the  homestead  is  set  apart ; 5  and  where  a  statute 
gives  to  the  debtor  the  right  to  select  his  homestead,  and  in  the  event  of  his 
failure  to  make  his  selection  requires  the  sheriff  to  set  off  the  homestead,  it  is 
the  duty  of  the  sheriff  to  have  the  homestead  set  apart  before  attempting  to 
execute  the  process  by  sale.0 

Appointment  of  Commissioners  or  Appraisers.  —  And  under  various  statutory  pro- 
visions it  is  his  duty  to  appoint  commissioners  or  appraisers  for  the  purpose 
of  ascertaining  and  setting  aside  the  debtor's  homestead  exemption  of  the 
value  and  extent  as  prescribed  by  law.7 


1.  Eight  to  Allotment  in  Kind.  —  Campbell  v. 
White,  95  N.  Car.  491;  Oakley  v.  Van  Noppen, 
96  N.  Car.  247;  Matter  of  Noah,  73  Cal.  590, 
2  Am.  St.  Rep.  834;  Matter  of  Walkerly,  81 
Cal.  5S0.  See  infra,  this  section,  Sale  of  In- 
divisible Property;  Contest  of  Claim  and  Selection. 

In  California  the  provisions  of  the  code 
authorizing  a  homestead  to  be  set  apart  to  the 
family  of  the  decedent,  where  none  has  been 
selected  before  his  death,  contained  no  limita- 
tion as  to  the  value  of  the  homestead.  Code 
Civ.  Pro.,  §§  1465,  1468.  There  was  such  a 
limitation  where  a  homestead  was  declared 
before  his,  death.  Code  Civ.  Pro.,  §§  1474, 
1475.  And  in  that  case,  where  it  was  sought 
to  have  the  same  set  apart  to  the  family  after 
his  death,  provision  was  made  for  the  sale  of 
the  property  and  payment  of  five  thousand 
dollars  to  the  family  as  or  in  lieu  of  the  home- 
stead, if  the  property  exceeded  that  amount 
in  value  andcould  not  be  divided.  Code  Civ. 
Pro.,  §  1476.  There  was  no  provision  for  the 
payment  of  money  in  lieu  of  the  property 
where  no  homestead  had  been  declared,  and 
(he  Supreme  Court  has  held  that  it  could  not 
be  done  in  this  class  of  cases.  Matter  of 
Walkerly,  81  Cal.  579,  citing  Matter  of  Noah, 
73  Cal.  590,  2  Am.  St.  Rep.  834. 

Property  Incapable  of  Division.  —  In  North 
Carolina  it  has  been  held  that  the  court  had 
no  power  t6  order  such  a  sale,  and  the  rule 
was  sustained  where  the  property  was  inca- 
pable of  division  and  it  would  have  been  for 
the  advantage  of  the  creditors  to  have  ii  sold. 
Oakley  v.  Van  Noppen,  96  N.  Car.  247;  Camp- 
bell v.  While,  95  N.  Car.  491.  Compare  Hin- 
son  v.  Adrian,  92  N.  Car.  121,  holding  that 
where  an  action  was  brought  by  mortgagees 
and  judgment  creditors  to  have  the  property 
sold  for  the  payment  of  mortgages  and  judg- 
ments, and  a  sale  was  made  without  objec- 
tion on  the  part  of  the  dehlor,  it  was  too  late 
for  him  to  ask  for  a  homestead  by  metes 
and  bounds,  after  such  sale  had  been  made. 


and  that  in  such  cases  it  was  competent  and 
proper,  certainly  by  the  consent  of  the  parties, 
to  set  apart  the  value  of  the  homestead  in 
money. 

2.  Ascertainment  of  Extent  and  Value.  —  Vog- 

ler  v.  Montgomery,  54  Mo.  577;  Mays  v. 
Frieberg,  (Indian  Ter.  1899)  49  S.  W.  Rep.  52. 

3.  Excess  Only  to  Be  Sold.  —  Newman  v.  Wil- 
litts,  78  111.  397;  Waters  v.  Stubbs,  75  N.  Car. 
28;  Jones  v.  Wagoner,  70  N.  Car.  322. 

4.  Property  Incapable  of  Division.  —  See  infra, 
this  section,  Sale  of  Indivisible  Property. 

5.  Homestead  Should  Be  Set  Apart.  —  Hartwell 
v.  McDonald,  69  111.  293;  Nichols  v.  Spremont, 
in  111.  631;  Newman  v.  Willitts,  78  111.  397; 
Webb  v.  Cowley,  5  Lea  (Tenn.)  724;  Gray  v. 
Baird,  4  Lea  (Tenn.)  215;  Fairbanks  v.  Dever- 
eaux,  48  Vt.  550. 

6.  White  v.  Rowley,  46  Iowa  680;  Linscott 
v.  Lamart,  46  Iowa  312;  Goodrich  v.  Brown, 
63  Iowa  247;  Visek  v.  Doolittle,  69  Iowa  602; 
Bunn  v.  Lindsay,  95  Mo.  250,  6  Am.  St.  Rep. 
49;  Crisp  v.  Crisp,  86  Mo.  630;  Meyer  v.  Nick- 
erson,  100  Mo.  599;  Macke  v.  Byrd,  131  Mo. 
689,  52  Am.  St.  Rep.  649;  Martin  v.  Hughes, 
67  N.  Car.  293. 

7.  Appointment  of  Appraisers  or  Commissioners. 
—  Dillman  v.  Will  County  Nat.  Bank,  138  111. 
284;  Rhodes  v.  McCormack,  4  Iowa  368,  68 
Am.  Dec.  663;  Rhyne  v.  Guevara,  67  Miss. 
130;  Richie  v.  Duke,  70  Miss.  66;  Macke  v. 
Byrd,  131  Mo.  682,  52  Am.  St.  Rep.  649;  Swift 
v.  Dewey,  20  Neb.  no;  U.  S.  v.  Lesnet,  (N. 
Mex.  1897)  50  Pac.  Rep.  321;  Waters  v.  Stubbs, 
75  N.  Car.  28;  Littlejohn  v.  Egerton,  77  N. 
Car.  379;  Manning  v.  Dove,  10  Rich.  L.  (S. 
Car.)  395;  Nance  v.  Hill,  26  S.  Car.  227;  Myers 
v.  Ham,  20  S.  Car.  522;  Carolina  Sav.  Bank  v. 
Evans,  28  S.  Car.  521. 

In  Nebraska  section  14  of  the  Act  of  1877 
provides  as  follows:  "  W'hen  a  disagreement 
takes  place  between  the  owner  and  any  person 
adversely  interested,  as  to  whether  any  land 
or  buildings  are  properly  a  part  of  the  home- 
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Sale  of  Undivided  interest.  —  Under  some  statutes  the  land  may  be  sold  subject 
to  the  homestead  right,  or  after  an  appraisement  and  ascertainment  of  the 
value  of  the  land  an  undivided  interest  representing  the  excess  over  the 
homestead  exemption  may  be  sold.1 

Ascertainment  of  Value  —  Sale  of  Undivided  Interest.  —  Where  under  the  statute  an 
undivided  interest  may  be  sold,  it  is  the  duty  of  the  officer  to  ascertain  the 


stead,  the  sheriff  shall,  at  the  request  of  either 
party,  summon  nine  disinterested  persons 
having  the  qualifications  of  jurors;  the  par- 
ties then,  commencing  with  the  owner  of  the 
homestead,  shall  in  turn  strike  off  one  juror 
each,  and  shall  continue  10  do  so  until  only 
three  of  the  number  remain.  These  shall  then 
proceed  as  referees  to  examine  and  ascertain 
all  of  the  facts  of  the 'case,  and  shall  report 
the  same,  with  their  opinion  thereon,  to  the 
next  term  of  the  court  from  which  the  execu- 
tion or  o'.her  process  may  have  issued."  See 
Swift  v.  Dewey,  20  Neb.  no. 

A  Levy  Is  Not  a  Condition  Precedent  to  the 
right  for  the  debtor  to  apply  to  the  officer  to 
have  his  homestead  set  apart.  Nance  v.  Hill, 
26  S.  Car.  227. 

Payment  of  Officer's  Fees.  —  Where  the  statute 
makes  it  the  duty  of  the  officer  to  have  the 
homestead  laid  off  at  the  expense  of  the  cred- 
itor, the  officer's  fees  must  be  paid  or  tendered 
by  the  creditor,  or  he  may  refuse  to  execute 
the  process.  Lute  v.  Reilly,  65  N.  Car.  20; 
'  Taylor  v.  Rhyne,  65  N.  Car.  530;  Vannoy  v. 
Haynore,  71  N.  Car.  128. 

On  the  other  hand,  even  where  the  statute 
provided  that  before  setting  off  the  homestead 
the  sheriff  should  be  entitled  to  demand  and 
receive  from  the  debtor  the  costs  of  the  pro- 
ceeding, where  the  value  of  the  property  was 
below  the  limit  of  the  exemption  allowed  to 
the  debtor  and  the  debtor  refused  to  advance 
the  costs,  the  sheriff  was  nevertheless  justified 
in  refusing  to  levy  and  sell.  King  v.  Mc- 
Carley,  32  S.  Car.  264. 

1.  In  Massachusetts,  as  a  sale  of  property  in- 
cluding the  homestead  is  necessarily  subject 
to  the  homestead  right,  whether  so  declared  or 
not,  the  omission  to  make  the  sale  expressly 
subject  to  the  homestead  rijjht  does  not 
operate  to  invalidate  the  sale.  Upon  a  writ  of 
entry  the  demandant  is  the  general  owner  en- 
titled to  possession  except  so  far  as  the  ten- 
ant's special  title  may  exclude  him;  until  the 
homestead  has  been  set  out  to  the  deotor,  he 
and  the  owner  of  the  residue  are  in  relation  to 
each  other  tenants  in  common,  and  if  the  ten- 
ant seeks  to  establish  an  exclusive  right  to  any 
part  of  the  premises  as  a  homestead  it  is  for 
him  to  show  that  that  limited  ri^ht  is  sufficient 
to  cover  the  entire  parcel  so  claimed.  Swan 
v.  Stephens,  99  Mass.  9,  citing  Wolcot  v. 
Knight,  6  Mass.  418. 

Before  the  enactment  of  the  General  Stat- 
utes, and  after  the  repeal  of  the  statute  of 
1855,  the  levy  of  an  execution  upon  land  which 
was  subject  to  the  homestead  ri^ht  acquired 
under  ihe  latter  statute  was  held  to  be  prop- 
erly made  up  by  dcducting]f  rom  the  appraised 
value  of  the  land  the  value  of  the  homestead 
right  and  applying  the  balance  to  the  satisfac- 
tion of  the  execution.  Under  the  statute 
which  repealed  the  Act  of  1855,  all  rights  of 
homestead  acquired  under  the  latter  wen-  pro- 
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tected,  but  the  particular  method  there  pre- 
scribed as  the  course  to  be  pursued  when  the 
creditor  should  desire  to  seize  the  excess  in 
value  of  the  land  beyond  the  homestead  was 
abrogated;  and  it  was  held  that  since  there 
was  no  special  provision  as  to  the  mode  in 
which  the  right  was  to  be  exercised  the  cred- 
itor could  only  cause  execution  to  be  levied  in 
the  manner  in  which  the  statute  required  all 
levies  to  be  made  upon  that  portion  of  the 
land  which  was  not  exempt  from  attachment 
and  seizure  thereon;  that  after  the  levy  and 
appraisement  as  above  indicated,  each  of  the 
parties  ought  to  be  in  the  full  enjoyment  of 
the  use  and  occupation  of  the  estate  in  propor- 
tion to  the  interest  therein  respectively  belong- 
ing to  them,  and  that  this  can  be  accomplished 
only  by  a  proper  division  assigning  to  each 
the  portion  to  which  he  is  justly  entitled;  and 
that  as  the  statute  made  no  provision  in  rela- 
tion to  a  partition  between  the  parties  when 
the  right  of  homestead  had  been  acquired  by 
one  of  them,  it  was  a  necessary  implication 
from  the  existence  of  the  rights  that  such  de- 
crees must  be  made  by  the  court  as  will  effect 
the  purposes  of  the  laws  and  secure  to  each  of 
the  parties  the  possession  of  such  portion  of 
the  estate  as  he  is  entitled  to  hold.  Pittsfield 
Bank  v.  Hovvk,  4  Allen  (Mass.)  347.  See  also 
Castle  v.  Palmer,  6  Allen  (Mass.)  40L 

In  New  Hampshire,  while  under  the  statute 
the  sheriff  had  no  power  to  extend  an  execu- 
tion upon  the  homestead,  and  if  the  premises 
exceeded  in  value  the  statutory  limit  of  the 
homestead  exemption  he  could  only  proceed 
in  the  manner  pointed  out  by  the  statute, 
which  was  by  first  setting  out  the  homestead, 
yet  it  was  held  that  the  right  to  require  the 
sheriff  so  to  proceed  depended  upon  the  debt- 
or's application;  the  creditor  is  not  forbidden 
to  extend  his  execution  upon  premises  "  sub- 
ject to  a  family  homestead."  And  in  such  a 
case  the  creditor  and  debtor,  before  any  pro- 
ceeding by  either  for  the  separation  and 
assignment  of  their  respective  interests,  are 
tenants  in  common  of  the  estate,  and  upon 
petition  by  the  creditor  for  a  partition  the 
committee  appointed  to  make  such  partition 
should  assign  to  the  debtor  by  metes  and 
bounds  so  much  of  the  estate  as  they  might 
find  to  have  been  of  the  value  of  five  hundred 
dollars,  the  homestead  exemption  allowed  by 
law,  on  the  date  of  the  completion  of  the  levy. 
Barney  v.  Leeds,  51  N.  II.  253;  Fletcher?'. 
State  Capital  Bank,  37  N.  II.  369.  Sec  also 
Tidd  v.  Quinn,  52  N.  II.  341. 

Where  the  homestead  exemption  was  five 
hundred  dollars,  and  the  appraisers  on  the  exe- 
cution to  set  off  the  land  subject  to  the  home- 
stead appraised  the  value  of  the  land  at  six 
hundred  dollars,  the  parties  became  tenants  in 
common  in  the  proportions  of  five-sixths  to  the 
debtor  and  one-sixth  to  the  creditor.  Barney 
v.  Leeds.  54  N.  II.  128. 
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value  of  the  property,  so  that  the  exact  interest  which  is  levied  upon  and  sold 
may  be  made  certain.1 

(4)  Qualification  of  Commissioners.  —  Commissioners  appointed  for  the 
purpose  of  setting  apart  homestead  must  be  qualified  to  act  in  this  behalf 
according  to  the  law.  Thus  they  must  be  freeholders*  or  householders;3 
they  must  be  disinterested,4  and  they  must  be  duly  sworn.5 

(5)  Allotment  or  Appraisement.  —  The  duties  of  commissioners  or  appraisers 
are  confined  to  the  appraising  of  the  value  of  the  property  and  the  setting 
ap.irt  of  the  homestead,  and  it  is  not  within  their  province  to  attempt  to 
determine  the  rights  of  the  respective  parties  who  may  be  interested  in  the 
property  or  proceeds  thereof.6  The  allotment  is  sufficient  if  it  conforms  to 
the  absolute  requirements  of  the  statute.7 


1.  Ascertainment  of  Value  —  Sale  of  Undivided 
Interest.  —  Where  upon  a  claim  made  the  land 
is  appraised  and  a  defined  and  certain  portion 
of  the  undivided  tract  is  sold,  it  is  held  lhat  a 
sale  should  not  be  made  until  the  appraise- 
ment of  the  value  is  obtained,  so  that  the 
sheriff  may  convey  a  definite  fractional  un- 
divided interest,  otherwise  the  sale  will  con- 
vey no  interest  which  can  be  enforced.  Gary 
v.  Eastabrook,  6  Cal.  457. 

2.  Freeholders.  —  Wilson  v.  Lowe,  7  Coldw. 
(Tenn.)  153;  Wiseman  v.  Parker.  73  Miss.  378. 

Where  the  statute  does  not  so  require,  they 
need  not  be  freeholders.  Hale  v.  Whitehead, 
115  N.  Car.  28. 

3.  Householders.  —  Mooney  v.  Moriarty,  36 
111.  App.  175. 

4.  Disinterested.  —  Wilson  v.  Lowe,  7  Coldw. 
(Tenn.)  153. 

The  law  contemplates  the  selection  of  fair- 
minded  and  competent  men  to  act  as  commis- 
sioners, and  where  the  sheriff,  in  his  zeal  to 
return  an  execution  fully  satisfied,  selected 
one  man  as  a  commissioner  who  was  depend- 
ent upon  the  sheriff  for  his  position,  and  an- 
other who  had  been  frequently  associated  with 
the  judgment  creditor  as  an  employee,  and 
another  whose  statements  impeached  his  fair- 
ness in  the  particular  transaction,  and  these 
men  placed  an  excessive  valuation  upon  the 
property,  it  was  held  that  these  were  facts 
from  which  a  purpose  on  the  part  of  the 
sheriff,  judgment  creditor,  and  commissioners 
to  make  the  judgment  debtor  pay  the  execu- 
tion, regardless  of  his  homestead  rights, 
might  be  legitimately  inferred.  Buck  v. 
Mitchell,  69  111.  App.  222. 

5.  Sworn. —  Coble  v.  Thorn,  72  N.  Car.  121; 
Smith  v.  Hunt,  68  N.  Car.  482. 

Return  Evidence  of  Qualification.  —  The  return 
of  the  sheriff  is  prima  facie  sufficient  evidence 
of  the  due  qualification  of  the  commissioners. 
Nance  v.  Hill,  26  S.  Car.  227;  Mooney  v. 
Moriarty,  36  111.  App.  175. 

6.  Commissioners  Confined  to  Allotment  and 
Appraisement.  —  Ray  v.  Thornton,  95  N.  Car. 
571;  Aiken  v.  Gardner,  107  N.  Car.  236. 

Sufficiency  of  Appraisement.  —  The  appraisers 
should  not  hold  to  a  fractional  nicety  in  esti- 
mating the  value  of  the  property.  Pomroy  v. 
Bunting,  42  Ala.  254. 

In  appraising  the  value  of  the  property  for 
the  purpose  of  exempting  the  homestead,  the 
appraisers  must  take  into  consideration  the 
value  of  the  buildings  erected  upon  the  land,  as 
the  homesteader  is  not  entitled  to  the  thousand 
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dollars  exemption  in  the  land  only,  but  the 
amount  must  be  carved  out  of  the  land  and 
the  buildings  thereon.  Ray  v.  Thornton,  95 
N.  Car.  57 c. 

Where  a  creditor  causes  the  estate  of  his 
debtor,  of  greater  value  than  the  homestead 
right  of  the  latter  therein,  to  be  set  off  on  exe- 
cution subject  to  the  homestead  right,  and  the 
debtor  fails  to  have  his  homestead  set  off  to 
him,  upon  petition  by  the  creditor  for  partition 
the  committee  appointed  to  make  the  partition 
should  assign  to  the  debtor  by  metes  and 
bounds  so  much  of  the  estate  as  they  find  to 
have  been  the  statutory  value  of  the  homestead 
exemption  on  the  date  of  the  completion  of  the 
levy,  and  not  at  the  time  when  the  partition  is 
made.    Barney  v.  Leeds,  51  N.  H.  253. 

Concurrence  of  Majority  of  Appraisers.  —  In 
South  Carolina  it  was  held  that  the  return  of  a 
majority  of  the  appraisers  appointed  to  lay  off 
homestead  was  valid,  especially  where,  as  in 
the  particular  case,  the  appraisers  were  ap- 
pointed by  the  court  to  perform  a  duty  pro- 
vided by  law.  Carolina  Sav  Bank  v.  Evans, 
28  S.  Car.  521. 

7.  Conformity  to  Absolute  Requirements. — Thus 
where  under  the  statute  the  allotment  is  to 
consist  of  "  a  tract  of  land  in  the  form  of  (1)  a 
square  or  (2)  a  parallelogram,  if  practicable,  and 
composed,  if  practicable,  of  contiguous  par- 
cels, and  including  the  dwelling  house,  and,  if 
practicable,  the  other  principal  buildings,  and 
not  to  exceed  one  hundred  and  sixty  acres  in 
area  nor  two  thousand  dollars  in  value,"  the 
only  absolute  requirements  were  that  the  land 
should  include  the  dwelling,  and  should  not 
exceed  one  hundred  and  sixty  acres  in  area  or 
two  thousand  dollars  in  value,  and  it  was  not 
required  to  conform  to  legal  subdivisions, 
although  in  form  a  square.  Wiseman  v. 
Parker,  73  Miss.  378. 

Sufficiency  of  Allotment.  —  In  Meyer  v.  Nick- 
erson,  100  Mo.  599,  it  was  held  that  the  action 
of  appraisers  in  setting  off  homestead  without 
including  timberland  in  the  allotment,  where 
the  debtor  had  failed  to  make  his  election  and 
had  made  no  claim  or  given  any  notice  either 
to  the  sheriff  or  appraisers,  would  not  be  dis- 
turbed. 

The  commissioners  may  set  apart  the  num- 
ber of  acres  which  coincide  with  the  average 
value  of  the  land  as  fixed  by  witnesses.  Riley 
v.  Smith,  (Ky.  1887)  5  S.  W.  Rep.  869. 

An  allotment  of  homestead  may  be  effected 
so  as  to  prevent  a  sale  of  the  homestead,  by  a 
setting  apart  of  the  homestead  and  subjecting 
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General  Description  of  Land.  —  A  homestead  need  not  be  laid  off  by  course  and 
distance,  but  any  description  which  will  locate  it  with  sufficient  certainty  will 
be  good. 1 

(6)  Failure  of  Officer  to  Set  Apart  —  Effect  of  Sale.  —  The  failure  of  the 
officer  to  set  apart  the  homestead  will  not  prejudice  the  right  thereto  where 
the  title  to  the  property  is  vested  in  the  owner  by  the  constitution  and  the 
allotment  thereof  by  the  officer  is  merely  for  the  purpose  of  ascertaining  what 
excess,  if  any,  above  the  statutory  limit  may  be  applied  in  satisfaction  of  the 
judgment.2 

Sale  Conveys  no  Title.  —  Where  land  is  in  fact  a  homestead  of  the  extent  and 
value  allowed  by  law,  and  not  in  excess  thereof,  it  cannot  be  sold,  and  an 
attempted  sale  is  void  and  conveys  no  title  to  the  purchaser ; 3  and  without 
reference  to  the  extent  or  value  of  the  property,  it  is  held  that  a  sale  of  the 
premises  without  an  appraisement  and  allotment  of  the  homestead  by  the 
officer  levying  the  execution  is  invalid,  and  conveys  no  title,  as  the  debtor  is 
entitled  to  the  whole  of  the  property  in  which  he  claims  his  homestead,  until 
the  statutory  Limit  is  ascertained  and  defined  as  required  by  the  statute.4  At 
least  such  a  sale  conveys  no  right  which  can  be  enforced  by  action,  or  title 
which  can  be  made  available  at  law.3  In  other  cases,  however,  it  seems  that 
such  a  sale  is  not  regarded  as  absolutely  void  when  the  estate  is  of  greater  value 


it  to  an  easement  of  way,  where  this  would 
not  reduce  the  defendant's  homestead  below 
the  proper  value  or  substantially  interfere 
with  its  enjoymeni.  SchaefTer"  v.  Beldsmeier, 
9  Mo.  App.  438. 

1.  General  Description  of  Land.  —  Ray  v. 
Thornton,  95  N.  Car.  571. 

Description  Must  Identify  Land.  —  But  an 
assignment  by  the  sheriff  is  void  for  uncer- 
tainty if  it  does  not  describe  the  homestead  by 
metes  and  bounds  or  give  any  description  by 
which  it  can  be  identified.  Littlejohn  v.  Eger- 
ton,  77  N.  Car.  380. 

2.  Failure  of  Officer  to  Set  Apart  Not  Prejudicial 
to  Right. —  Lambert  v.  Kinnery,  74  N.  Car. 
348;  Gheen  v.  Summey,  80  N.  Car.  187;  Little- 
john v.  Egerton,  77  N.  Car.  379;  King  v.  Mc- 
Carley,  32  S.  Car.  264;  Gray  v.  Baird,  4  Lea 
(Tcnn.)  212;  Burnetts.  Austin,  ioLea(Tenn.) 
564;  Webb  v.  Cowley,  5  Lea  (Tenn.)  724.  See 
also  McCrackin  v.  Wcitzell,  70  Iowa  724. 

In  South  Carolina  it  was  held  that  where  the 
property  was  clearly  of  a  value  les>  than  the 
exemption  allowed  by  law,  the  sheriff  was 
justified  in  refusing  to  levy  and  sell  without 
setting  off  the  homestead,  where  the  debtor 
was  unable  to  advance  or  refused  to  advance 
the  costs  of  the  proceeding.  King  v.  McCarley, 
32  S.  Car.  264. 

3.  Sale  Conveys  No  Title  —  California.  — 
Waggle  v.  Worthy,  74  Cal.  266,  5  Am.  St.  Rep. 
440;  Ken  lull  v.  Clark,  loCal.  17,  70  Am.  Dec. 
691;  De  Deffeliz  v.  Pico,  46  Cal.  289. 

Iowa. — Jones  v.  Blumcnstcin,  77  Iowa  361. 

Illinois.  —  Barrett  v.  Wilson,  102  111.  302; 
Hartman  v.  Schultz,  101  111.  437;  Conklin  v. 
Foster,  57  III.  104. 

Kentucky.  —  Buckner  v.  Fleming,  5  Ky.  L. 
Rep.  607;  Mope  v.  Hollis,  5  Ky.  L.  Rep.  319; 
Queen  v.  Phi  lips,  3  Ky.  L.  Rep.  470;  Cald- 
well v.  Taylor.  (Ky.  1895)  32  S.  W.  Rep.  678. 

Missouri.  —  Ratliff  v.  Graves,  132  Mo.  76. 

Nebraska.  —  Baumann  v.  Fransc,  37  Neb. 
807. 

South  Carolina.  — Cantrell  v.  I'owler.  24  S. 


733 


Car.  424;  Ketchin  v.  McCarley,  26  S.  Car.  1,  4 
Am.  St.  Rep.  674;  Bradford  v.  Buchanan,  39 
S.  Car.  237;  Wagener  v.  Parrott,  51  S.  Car. 
489. 

Texas.  —  Mayers  v.  Paxton,  78  Tex.  196; 
Tobar  v.  Losano,  6  Tex.  Civ.  App.  698; 
Thompson  v.  Jones,  77  Tex.  626. 

Washington.  —  Asher  V.  Sekofsky,  io  Wash. 
379;  Philbrick  v.  Andrews,  8  Wash.  7. 

4.  Without  Reference  to  Extent  or  Value.  — 
Andrews  v.  Melton,  51  Ala.  400;  Mays  v.  Frie- 
berg,  (Indian  Ter.  1899)  49  S.  W.  Rep.  52; 
Kerr  v.  South  Park  Com'rs,  8  Biss.  (U.  S.)  276, 
14  Fed.  Cas.  No.  7,733;  Goodrich  v.  Brown,  63 
Iowa  247;  White  v.  Rowley,  46  Iowa  681;  Lin- 
scot  t  v.  Lamart,  46  Iowa  312;  Visek  v.  Doo- 
little,  69  Iowa  602;  Riggs  v.  Sterling,  60  Mich. 
643;  Macke  v.  Byrd,  131  Mo.  6S2,  52  Am.  St. 
Rep.  649:  McCracken  v.  Adler,  98  N.  Car.  400, 
2  Am.  St.  Rep.  340;  Bailey  v.  Barron,  112  N. 
Car.  54;  Mebane  v.  Layton,  89  N.  Car.  396; 
Ferguson  v.  Wright  113  N.  Car.  537;  Fair- 
banks v.  Devereaux,  4S  Vt.  552;  Phillips  v. 
Root,  68  Wis.  128. 

Upon  Demand  to  Have  Homestead  Set  Apart.  — 
The  extent  of  an  execution  upon  land  in  which 
homestead  is  claimed,  and  exists,  cannot  be 
made  upon  the  whole  of  the  land,  in  disregard 
of  a  demand  by  the  party  entitled  to  the  home- 
stead to  have  it  set  off,  and  such  an  extent 
is  void.  Kensall  v.  Cobleigh,  62  N.  H.  298; 
Barney  v.  Leeds,  51  N.  H.  268;  Fogg  v.  Fogg, 
40  N.  H.  288,  77  Am.  Dec.  715;  Tucker  z>.Kcn- 
niston,  47  N.  11.  268,  93  Am.  Dec.  425. 

Failure  to  Claim  and  Select.  —  Though  the 
right  may  not  be  lost  by  failure  to  claim  and 
select,  yet  upon  such  failure  it  is  sometimes 
held  that,  the  homestead  being  a  mere  privi- 
lege, the  purchaser  at  a  sale  takes  a  good  title 
subject  to  the  homestead.  Snider  v.  Martin, 
55  Ark.  139.  Sec  also  Barney  v.  Leeds,  51  N. 
M.  253. 

5.  Hart  well  v.  McDonald,  69  III.  293;  Nichols 
v.  Spremont,  in  III.  631;  Brokaw  v.  f^lc  170 
III.  115;  Stevens ,  v.  Hollingsworlh,  74  111.  202. 
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or  extent  than  the  statutory  limit  of  exemption,  but  the  debtor  will  be  pro- 
tected in  his  exemption  rights.1 

Sale  Subject  to  Homestead.  —  Such  an  estate  being  exempted  absolutely  from 
seizure  or  sale,  it  is  held  that  the  reversionary  interest  cannot  be  seized  and 
sold,  and  that  a  sale  of  the  estate  subject  to  homestead  is  invalid.2  In  some 
cases,  from  the  nature  of  the  homestead  right,  it  is  held  that  the  reversionary 
interest  may  be  sold  on  execution,3  or,  as  is  sometimes  held,  the  judgment 
is  a  lien  upon  the  land ;  but  no  sale  can  be  had  until  the  determination  of  the 
homestead,4  even  though  the  land  is  incapable  of  division  so  that  the  excess 
can  be  separated  from  the  lawful  exemption  and  sold.5 

Sale  Before  Allotment  in  Proceeding  Before  Ordinary.  —  In  Georgia,  where  a  claimant 
is  required  to  have  his  homestead  set  apart  to  him  in  a  regular  proceeding,  it 
is  held  that  if  his  land  is  sold  in  an  execution  pending  an  application  to  set 
aside  the  homestead,  the  purchaser  takes  a  good  title  subject  to  the  right 
of  homestead,6  but  if  the  homestead  has  been  actually  set  apart  before  sale 
a  different  result  follows,  and  the  purchaser  acquires  no  title.* 

(7)  Sale  of  Indivisible  Property.  —  While,  as  has  been  stated,  under  a 
proceeding  to  set  apart  a  homestead  the  court  cannot  order  a  sale  and  pay- 
ment of  money  in  lieu  of  the  homestead,8  yet,  where  the  homestead  cannot 
be  set  apart  in  kind  without  great  injury  to  the  property,  a  sale  may  be 
ordered,9  or  in  such  a  case  it  may  order  a  transfer  of  money  or  property  as 


1.  Not  Void.  —  Bradford  v.  Buchanan,  39  S. 
Car.  237;  Martin  v.  Bowie,  37  S.  Car.  102; 
Littlejohn  v.  Edgerton,  77  N.  Car.  379.  See  also 
Bottineau  v.  jfctna  L.  Ins.  Co.,  31  Minn.  125. 

So  in  Illinois  it  is  held  that  the  court  of 
equity,  in  the  exercise  of  its  equitable  powers, 
may  adjust  the  rights  of  the  parties  and  com- 
pel a  division  of  the  premises,  so  as  to  set 
apart  the  homestead,  if  the  property  is  divis- 
ible, or  if  not  it  can  require  the  debtor  to  ac- 
cept the  value  of  his  homestead  exemption. 
Leupold  v.  Krause,  95  111.  440;  Brokaw  v. 
Ogle,  I70lll.  115;  Hotchkiss  v.  Brooks,  93  111. 
386;  Loomis  v.  Gerson.  62  111.  II. 

Sale  in  Lump.  —  But  where  the  homestead  is 
sold  together  with  other  lots,  so  that  it  is  im- 
possible to  tell  what  was  bid  on  each,  the  en- 
tire sale  should  be  set  aside.  Phillips  v.  Root, 
68  Wis.  132.  See  also  Kipp  v.  Bullard,  30 
Minn.  84. 

2.  Cannot  Be  Sold  Subject  to  Homestead.  —  Hart- 
well  v.  McDonald,  69  111.  293;  Versailles  Bank 
v.  Guthrey,  127  Mo.  189,  48  Am.  St.  Rep.  621; 
Jones  v.  Wagoner,  70  N.  Car.  322;  Cobb  v. 
Halyburton,  92  N.  Car.  652;  Markham  v. 
Hicks,  ot  N.  Car.  204;  Mebane  v.  Layton,  89 
N.  Car/396;  Poe  v.  Hardie,  65  N.  Car.  447. 

After  a  void  execution  and  sale  of  a  home- 
stead, a  sale  by  the  judgment  debtor  to  a  third 
person  and  a  removal  from  the  properly  will 
not  relate  back  to  and  cure  the  invalidity  of 
the  sheriff's  deed.  Asher  v.  Sekofsky,  10 
Wash.  379. 

3.  Reversionary  Interest  May  Be  Sold.  —  Car- 
rigan  v.  Rowell,  96  Tenn.  185;  Gilbert  v. 
Cowan,  3  Lea  (Tenn.)  203;  Fauver  v.  Fleenor, 
13  Lea  (Tenn.)  622;  Beatley  v.  Jordan,  3  Lea 
(Tenn.)  353;  Flannegan  v.  Stifel,  3  Tenn.  Ch. 
465.  See  also  Murdock  v.  Welch,  8  Am.  L. 
Rec.  411,  6  Ohio  Dec.  (Reprint)  835. 

New  Hampshire.  —  Under  the  Act  of  ,1868,  the 
homestead  right  was  a  life  estate,  and  a  rever- 
sion was  subject  to  be  taken  in  execution, 
though  formerly  it  was  otherwise.  Cross  v. 
Weare,  62  N.  H.  125. 


Sale  under  TJ.  S.  Bankruptcy  Act.  —  In  Murray 
v.  Hazell,  99  N.  Car.  168,  it  was  held  that  the 
bankruptcy  law  required  the  assignee  to  sell 
all  the  bankrupt's  estate  and  interest  in  his 
lands,  subject  to  homestead;  that  the  home- 
stead was  allowed  by  the  bankrupt  law,  not 
by  the  laws  of  the  state;  that  the  sale  of  the 
bankrupt's  real  property  conveyed  by  him 
to  the  assignee  in  bankruptcy,  subject  to 
the  homestead  in  the  measure  allowed  by  the 
state,  was  made  by  virtue  and  in  pursuance  of 
the  bankrupt  law,  and  not  by  the  laws  of  the 
state;  and  that  the  constitution,  statutes,  and 
judicial  decisions  of  the  state  had  no  applica- 
tion to  such  sale,  save  in  respect  to  the  meas- 
ure of  the  allotment  which  had  been  adopted 
by  the  statute  of  the  United  Stales. 

4.  See  supra,  this  title.  Liabilities  as  Against 
Which  Homestead  May  Be  Claimed. 

In  North  Carolina,  where  a  judgment  is  a 
lien  upon  land  including  the  homestead,  after 
sale  of  the  homestead  to  satisfy  a  debt  created 
before  the  exemption  law,  and  a  residue  is 
left  after  sale,  the  mortgagor  may,  as  against 
judgment  creditors,  secure  the  ultimaie  pay- 
ment to  them,  as  the  court  may  direel,  of  the 
interest  in  the  residue  set  apart  as  homestead 
to  be  paid  to  the  mortgagor  until  his  estate 
determines;  or  he  may  take  the  present  value 
of  the  homestead  out  of  the  residue  abso- 
lutely, and  the  balance  will  be  left  to  the  im- 
mediate satisfaction  of  the  creditors,  according 
to  priority.  Leak  v.  Gay,  107  N.  Car.  468. 
See  also  Vanstory  v.  Thornton,  112  N.  Car. 
197;  Wilson  v.  Patton,  87  N.  Car.  318. 

5.  Campbell  v.  White,  95  N.  Car.  491. 

6.  Grace  v.  Kezar,  86  Ga.  697;  Jackson  v. 
Du  Bose,  87  Ga.  761 ;  Crine  v.  Johns,  96  Ga.  220. 

7.  Crine  v.  Johns,  96  Ga.  220;  Rodgers  v. 
Baker,  96  Ga.  800. 

8.  See  supra,  this  section,  Sale  and  Payment 
of  Money  in  Lieu  of  Homestead. 

9.  Sale  Where  Homestead  Cannot  Be  Set  Apart. 
—  Garner  v.  Bond,  61  Ala.  84;  Palmer  ». 
Palmer,  50  Vt.  310;  Lindsey  v.  Brewer,  60  Vt. 
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between  the  owner  of  the  homestead  and  the  owner  of  the  residue.1 

In  Connection  with  Statutes  as  to  Setting  Apart  Before  Sale.  —  What  has  "been  said  as 
to  the  necessity  of  setting  apart  the  homestead  before  sale  under  execution  is 
subject  to  the  statutory  provisions  permitting  a  sale  for  partition  where  the 
property  is  not  divisible  in  kind  and  exceeds  the  full  homestead  exemption. 
In  other  words,  the  officer  must  proceed  to  have  the  homestead  set  apart 
where  the  property  exceeds  the  limit  of  the  statutory  exemption  if  the  prop- 
erty is  divisible;  but  if  it  is  indivisible  it  may,  under  various  statutory  pro- 
visions, be  sold  by  the  sheriff  upon  the  appraisement  and  ascertainment  of 
this  fact  and  of  the  value  of  the  property,  and  the  statutory  value  of  the 
homestead  may  be  set  apart  to  the  debtor  and  the  excess  applied  to  the 
satisfaction  of  the  execution,8  if  it  can  be  sold  for  more  than  the  statutory 
limit  of  the  exemption;3  and  it  is  held  that  such  statutes  provide  the  only 
means  of  subjecting  the  estate  to  sale.4 

Payment  of  Excess  by  Debtor.  —  Under  some  statutes,  where  the  property  is  not 
divisible  it  may  be  sold,  and  the  value  of  the  homestead  paid  to  the  debtor  in 
money,  or  the  debtor  may  pay  the  excess  over  the  statutory  limit  of  the 
exemption  and  up  to  the  appraised  value  of  the  property,  or,  upon  his  failure 
to  make  such  payment,  the  property  may  be  sold  for  division,  as  above 
indicated.5 

Exceptions  to  Allotment  —  Reassignment  —  in  General.  —  Upon 
the  report  of  commissioners,  exceptions  must  be  made  to  the  court  from 
which  the  process  issues,  and  to  which  an  assignment  of  the  homestead  is 
returned.6 


627;  Chaplin  v.  Sawyer,  35  Vt.  286;  Matter  of 
McCauley,  50  Cal.  544;  Schaeffer  v.  Belds- 
meier,  9  Mo.  App.  441;  Hinson  v.  Adrian,  92 
N.  Car.  121;  Singletary  v.  Hill,  43  Tex.  588. 

In  Vermont  a  probate  court  may  order  a  sale 
of  the  homestead  belonging  to  the  widow  and 
children,  whenever  its  severance  would  greatly 
depreciate  the  value  of  the  residue  of  the 
premises;  and  this  remedy  is  available  to 
either  the  owner  of  the  homestead  or  the 
owner  of  the  residue.  Rev.  Laws,  §  I914; 
Lindsey  v.  Brewer,  60  Vt.  627.  And  this 
statutory  provision  was  held  to  apply  where 
the  land  in  connection  with  the  homestead  ex- 
ceeded half  an  acre.  Palmer  v.  Palmer,  50 
Vt.  310. 

In  California,  when  no  homestead  has  been 
selected  during  the  lifetime  of  a  deceased  hus- 
band, it  must  be  set  apart  by  the  probate 
court.  If  the  homestead  thus  set  apart  is 
encumbered  by  mortgages,  liens,  etc.,  so 
that  it  cannot  be  conveniently  partitioned,  the 
court  may  direct  it  to  be  sold,  subject  to  such 
liens,  and  (he  homestead  to  be  set  apart  out 
of  the  proceeds.  Matter  of  McCauley,  50 
Cal.  544. 

1.  Transfer  of  Money  or  Property.  —  Lindsey 
v.  Brewer,  60  Vt.  627. 

2.  In  Connection  with  Statutes  as  to  Setting 
Apart  Before  8ale.  — Gregg  v.  Bostwick,  33  Cal. 
222,  91  Am.  Dec.  637;  Mann  v.  Rogers,  35 
Cal.  319;  Sterling  v.  Riggs,  ho  Mich.  463; 
Hall  v.  Johnson,  64  N.  II .  481;  Bowman  v. 
Smiley,  31  Pa.  St.  225,  72  Am.  Dec.  738; 
Miller's  Appeal,  16  Pa.  St.  300;  Dodson's  Ap- 
peal, 25  Pa.  St.  234. 

Question  for  Commissioners.  —  Whether  the 
property  is  susceptible  of  divison  has  to  be  de- 
termined by  ihe  commissioners  appointed  by 
the  sheriff  pursuant  to  the  statute,  and  not  by 
the  court.    Mullcr  v.  Indcrrciden,  79  III.  382; 


3.  Buckner  v.  Fleming  5  Ky.  L.  Rep.  607. 

4.  See  infra,  this  section,  Contest  of  Claim 
and  Selection. 

Resort  to  Equity.  —  But  where  no  mode  has 
been  provided  to  determine  the  value  of  the 
premises,  when  the  value  is  disputed,  and 
the  creditor  has  proceeded  so  far  as  to  make 
a  levy,  either  party  may  resort  to  a  court  of 
equity  and  procure  a  selection  if  the  property 
is  divisible,  and  the  ascertainment  of  the  value 
of  the  property  whether  it  is  divisible  or  not. 
Beecher  v.  Baldy,  7  Mich.  488. 

5.  Payment  of  Excess  by  Debtor.  —  Carolina 
Sav.  Bank  v.  Evans,  28  S.  Car.  521;  Simonds 
v.  Haithcock,  24  S.  Car.  209;  Mannings.  Dove, 
10  Rich.  L.  (S.  Car.)  403;  Green  v.  Marks,  25 
111.  221;  Muller  v.  Inderreiden,  79  111.  382; 
Riggs  v.  Sterling,  60  Mich.  651. 

In  New  Hampshire y  where  an  execution  may 
be  extended  upon  the  real  estate  embracing  a 
right  of  homestead  when  the  debtor  does  not 
apply  to  have  his  homestead  set  apart  to  him 
in  severalty,  and  upon  appraisement  of  the 
whole  the  parties  become  tenants  in  common, 
upon  peiition  for  partition  by  the  creditor,  if 
the  property  is  not  divisible  the  creditor  may 
take  the  estate  and  pay  the  excess  over  the 
statutory  exemption,  according  to  the  appraise- 
ment, or  the  creditor  may  pay  the  debtor  the 
value  of  the  homestead  interest,  and  if  neither 
party  will  become  the  purchaser,  then  the 
whole  estate  may  be  sold  and  the  proceeds 
divided  according  to  their  interests.  Barney 
v.  Leeds,  54  N.  II.  128. 

The  debtor  may  waive  the  lime  in  which  to 
make  his  election,  and  notify  the  officer  and 
creditor  at  the  time  of  sale  that  he  will  not 
pay  the  surplus,  in  which  event  he  becomes 
entitled  to  the  value  of  the  exemption.  Hall 
v.  Johnson,  64  N.  II.  481. 

6.  Exceptions  —  In  General.  Src  article 
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Koaiiotment.  —  A  reallotment  of  homestead  may  be  ordered  by  the  court  for 
good  cause.1  But  the  court  will  not  ordinarily  disturb  the  sworn  report  of 
commissioners  in  the  absence  of  some  element  of  fraud2  or  some  substantial 

defect  in  the  proceedings.3 

Reassignment  upon  Increase  or  Decrease  in  Value.  —  In  some  cases  the  debtor  takes 
his  homestead  subject  to  fluctuations  in  value,  and  upon  an  increase  in  value 
after  allotment  beyond  the  limit  of  the  exemption  allowed  by  law  it  may  be 
reassigned  and  any  excess  subjected  to  the  payment  of  debts.4  In  other 
cases,  however,  it  is  held  that  an  assignment  once  properly  made  cannot  be 
disturbed  merely  on  account  of  an  increase  or  decrease  in  value  of  the 
property.5 

j.  Presumptions  —  Collateral  Attack  —  Liberal  Presumptions  in  Favor  of 
Eegularity  — ■  Where  proceedings  for  acquiring  homestead  by  having  it  set  apart 


Homesteads  and  Exemptions,  io  Encyc.  of 
Pleading  and  Practice,  55. 

A  party  excepting  to  the  report  of  commis- 
sioners upon  the  ground  that  the  land  does 
not  exceed  the  statutory  limit  of  exemption 
has  a  right  to  introduce  evidence  of  value. 
Hogan  v.  Hogan,  (Ky.  1898)  44  S.  W.  Rep.  953. 

The  report  of  appraisers  is  not  conclusive 
as  to  the  value  of  the  property,  but  may  be 
set  aside  in  a  direct  proceeding.  Schaeffer  v. 
Feldsmeier,  9  Mo.  App.  438. 

1.  Reallotment.  —  Chambers  v.  Penland,  74 
N.  Car.  341;  Carolina  Sav.  Bank  v.  Evans,  28 
S.  Car.  521;  Bull  v.  Rowe,  13  S.  Car.  364; 
Kerchner  v.  Singletary,  15  S.  Car.  539. 

Reallotment  may  be  ordered  any  number  of 
times,  in  analogy  to  the  right  to  grant  a  new 
trial.    Kerchner  v.  Singletary,  15  S.  Car.  539. 

Before  Sale  under  Execution.  —  In  North  Caro- 
lina, under  the  statute,  it  was  held  that  an 
application  for  reassessment  and  allotment  of 
homestead  should  be  made  before  the  sale 
of  the  excess  by  the  sheriff.  Heptinstall  v. 
Perry,  76  N.  Car.  190;  Hartman  v.  Spiers,  94 
H.  Car.  156;  Welch  v.  Welch,  101  N.  Car.  565. 

Duty  to  Order  Reallotment.  —  Where  the 
homestead  was  restricted  to  eighty  acres,  and 
the  commissioners  selected  to  allot  the  home- 
stead made  an  allotment  of  one  hundred  and 
sixty  acres,  comprising  two  eighty-acre  tracts, 
and  upon  a  motion  to  subject  one  of  the  tracts 
to  execution  the  court  ordered  that  the  exemp- 
tion should  be  restricted  to  one  eighty-acre 
tract,  it  was  held  that  this  was  error,  as  the 
court  should  have  directed  a  new  allotment, 
there  being  nothing  in  the  record  to  indicate 
that  the  homesteader  would  have  selected  or 
ihe  commissioners  have  allotted  the  tract  of 
'■and  set  aside  by  the  court.  Ferguson  v. 
Ferguson,  (Miss.  1889)  5  So.  Rep.  514. 

So  where,  on  an  execution  issued  upon  a 
judgment,  the  sheriff  caused  the  homestead 
exemption  of  the  defendant  to  be  valued  and 
laid  off  as  prescribed  by  law,  and  upon  return 
thereof  objections  were  filed  to  the  report 
of  the  appraisers,  upon  the  ground  that  the 
value  exceeded  the  statutory  limits,  it  was 
held  that  the  court  could  not  direct  the  sale  of 
'.he  entire  lot  and  the  payment  into  the  clerk's 
office  of  the  proceeds  of  the  sale,  whereof  the 
value  of  the  exemption  should  be  retained, 
but  there  should  have  been  a  reallotment 
within  the  constitutional  limits.  Oakley  v. 
Van  Noppen,  96  N.  Car.  247. 

2.  Allotment  Not  Disturbed  Except  for  Good 
Cause.  —  Doughty  v.  Little,  61  N.  H.  365;  Gul- 


ly v.  Cole,  96  N.  Car.  447;  Gulley  v.  Cole, 
102  N.  Car.  333;  Chambers  v.  Penland,  74  N. 
Car.  341;  Simonds  v.  Haithcock,  24  S.  Car. 
209. 

Where  it  is  sought  to  set  aside  an  order  of 
a  court  allotting  homestead  to  a  widow,  the 
plaintiff  has  the  burden  to  establish  by  clear 
proof  that  the  order  setting  apart  the  home- 
stead was  obtained  through  fraud,  and  it  is 
not  sufficient  to  show  that  the  application  was 
made  under  an  erroneous  view  of  the  appli- 
cant's rights,  or  that  upon  the  facts  presented 
in  the  petition  the  court  mistook  the  law  ap- 
plicable thereto.  Wickersham  v.  Comerford, 
104  Cal.  495. 

Whenever  it  is  made  to  appear  that  apprais- 
ers, whether  selected  for  the  purpose  by  a 
sheriff  having  in  his  hands  an  execution  le\  ied 
on  land,  or  whether  appointed  by  the  court, 
have  by  either  fraud  or  mistake  undervalued 
the  land  set  apart  to  the  debtor  as  a  home- 
stead, a  subsequent  creditor,  no  party  to  the 
former  proceeding,  has  the  right  to  have  such 
undervaluation  corrected,  and,  by  judgment 
of  a  court  of  equity,  so  much  of  the  land  as 
exceeds  the  limit  of  the  exemption  in  value 
subjected  to  his  debt.  Louden  v.  Yager,  91 
Ky.  57;  Buck  v.  Mitchell,  69  111.  App.  219, 
upon  the  question  of  fraud,  holding,  however, 
that  a  mere  error  in  the  judgment  of  the  com- 
missioners is  not  sufficient  to  warrant  a  court 
of  chancery  in  setting  aside  the  proceedings. 
See  also  Gowdy  v.  Johnson.  (Ky.  1898)  47  S. 
W.  Rep.  624;  Wood  v.  Corley,  (Ky.  1897)  43 
S.  W.  Rep.  235. 

Limitation  as  to  Time.  —  Where  the  statute 
fixes  a  limit  of  time  within  which  relief  against 
fraud  shall  be  sought  in  the  allotment  of  the 
homestead,  such  relief  will  not  be  available 
after  the  expiration  of  that  period.  Gowdy  v. 
Johnson,  (Ky.  1898)47  S.  W.  Rep.  624. 

3.  Substantial  Defect  in  Proceedings.  —  Smith 
v.  Hunt,  68  N.  Car.  482. 

4.  Subject  to  Fluctuations.  —  Mooney  v. 
Moriarty,  36  111.  App.  175;  Stubblefield  v. 
Graves,  50  111.  103;  Beckner  v.  Rule,  91  Mo. 
62.  But  see  Macke  v.  Byrd,  131  Mo.  6S2,  52 
Am.  St.  Rep.  649. 

And  if  the  homestead  decreases  in  value  he 
may  in  like  manner  add  to  it  on  a  revaluation. 
Beckner  v.  Rule,  91  Mo.  62. 

5.  Not  Subject  to  Fluctuations.  —  Gulley  v. 
Cole,  102  N.  Car.  333;  Gully  v.  Cole,  96  N. 
Car.  447;  Thornton  v.  Vanstory,  107  N.  Car. 
331;  Shoaf  v.  Frost,  123  N.  Car.  343;  Hardy 
v.  Lane,  (>  Lea  (Tenn.)  379. 
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are  required  to  be  pursued,  liberal  presumptions  will  be  indulged  in  favor  of 
the  regularity  of  such  proceedings,1  and  when  the  allotment  of  the  homestead 
is  not  excepted  to,  it  becomes  conclusive  and  cannot  be  collaterally  impeached.* 

Void  Proceedings.  —  But  where  there  is  absolutely  no  right  to  a  homestead  as 
a  matter  of  law,  proceedings  for  the  setting  apart  of  a  homestead  are  void  and 
of  no  effect,3  and  it  is  held  that  the  record  of  an  application  for  a  homestead 
must  affirmatively  disclose  the  facts  entitling  the  applicant  to  the  exemption.4 

3.  Contest  of  Claim  and  Selection.  —  Where  the  statute  permits  the  exemp- 
tioner  to  claim  and  select  his  exemption,  and  restrains  the  officer  from  the 
further  execution  of  process  upon  proper  notice  of  such  selection,  or  permits 
the  claimant  to  file  his  selection  of  record  and  renders  the  property  so  selected 
exempt  from  sale,  the  officer  cannot  sell  the  property  so  claimed  and  selected 
except  in  the  manner  provided  by  statute,  and  provision  is  usually  made  for 
contesting  such  claim  and  selection  and  reaching  property  improperly  included 
therein.8 


1.  Liberal  Presumptions.  —  Timothy  v.  Cham- 
bers, 85  Ga.  267,  21  Am.  St.  Rep.  163;  Duna- 
gan  v.  Stadler,  101  Ga.  474. 

2.  Collateral  Attack.  —  Wickersham  v.  Comer- 
ford,  104  Cal.  496;  Hutchinson  v.  McN'ally, 
(Cal.  1890)  23  Pac.  Rep.  132;  Lallement  v. 
Deterl,  96  Mo.  182;  Meyer  v.  Nickerson,  101 
Mo.  184;  Barney  y.  Leeds,  54  N.  H.  128;  White- 
head v.  Spivey,  103  N.  Car.  66;  Marshburn  v. 
Lashlie,  122  N.  Car.  237;  Burton  v.  Spiers,  87 
N.  Car.  87;  Formeyduval  v.  Rockwell,  117 
N.  Car.  325;  Culler  v.  Crim,  52  S.  Car.  574; 
Globe  Phosphate  Co.  v.  Pinson,  52  S.  Car.  185. 

3.  Proceedings  Void.  —  Williams  v.  Webb,  99 
Ga.  301;  Langford  v.  Driver,  70  Ga.  588. 

Proceedings  by  Wife  for  Homestead  in  Separate 
Property.  —  In  Georgia  a  married  woman  not 
living  separate  from  her  husband  was  not  en- 
titled to  have  a  homestead  set  apart  to  her  out 
of  her  separate  property,  by  the  Constitution 
of  1878.  and  it  was  therefore  held  that  pro- 
ceedings instituted  in  her  behalf  for  the  setting 
apart  of  such  a  homestead  were  absolutely 
void,  though  carried  to  final  approval  by  the 
ordinary,  and  that  they  constituted  no  obstacle 
to  a  sale,  under  an  execution  against  her,  of 
the  property  sought  to  be  exempted.  Wil- 
liams v.  Webb,  99  Ga.  301. 

See  supra,  this  title,  Persons  Entitled  to  Bene- 
fit of  Homestead  Exemption  — Rights  of  Married 
Women. 

In  North  Carolina  it  was  held  that  an  allot- 
ment of  homestead  to  one  not  entitled  thereto 
could  not  be  collaterally  attacked  by  the  debtor 
or  one  claiming  under  him,  the  remedy  being 
under  the  code  provision  that  objections  to 
the  allotment  shall  be  filed  with  the  clerk, 
etc.  Formeyduval  v.  Rockwell,  117  N.  Car. 
320. 

4.  Record  Must  Show  Facts  Entitling  Party  to 
Homestead.  —  Davis  v.  Lumpkin,  106  Ga.  582; 
Coffee  v.  Adams,  65  Ga.  3 1.7 ;  Jones  v.  Crum- 
ley, 61  Ga.  105;  Langford  v.  Driver,  70  Ga. 
588;  Pegram  v.  Hancock,  105  Ga.  185. 

But  in  Torrance  v.  Boyd,  63  Ga.  22,  it  was 
held  that  causing  the  homestead  to  be  set 
apart  by  the  ordinary  was  in  the  nature  of  a 
recovery  by  the  applicant  for  the  benefit  of  his 
family,  and  that  after  the  homestead  had  been 
enjoyed  for  a  number  of  years  the  allowance 
would  not  be  held  void,  at  the  instance  of  the 
applicant  or  those  in  privily  with  him,  because 
of  a  defect  in  the  application,  in  that  it  did  not 
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disclose  that  the  applicant  was  the  head  of  a 
family  or  a  resident  of  the  county.  See  also 
M'Donald  v,  Williams,  94  Ga.  515. 

In  Georgia,  where,  in  homestead  proceedings 
before  the  ordinary,  the  homestead  has  been 
set  apart  without  giving  the  notice  required 
by  law  to  a  certain  creditor,  the  proceeding  is 
void  as  to  that  creditor,  because  as  to  him,  in 
legal  contemplation,  no  homestead  has  been 
set  apart.  Weekes  v.  Edwards,  101  Ga.  314; 
Wheeler,  etc.,  Mfg.  Co.  v.  Christopher,  68  Ga. 
635- 

Where  a  bill  was  brought  to  recover  prop- 
erty as  a  homestead,  and  the  proceedings  ex- 
hibited did  not  show  a  setting  apart  by  the 
ordinary  as  required  by  law,  it  appearing  that 
the  ordinary  had  set  apart  the  lands  before  the 
surveyor  had  made  his  return  and  before  he 
had  sworn  to  the  same,  it  was  held  that  the 
bill  was  properly  dismissed.  Falls  v.  Craw- 
ford, 76  Ga.  35. 

Where  the  right  of  the  widow  under  the 
code  to  have  a  homestead  set  apart  to  her  out 
of  her  husband's  property  depended  upon  his 
refusal  to  do  so,  it  was  held  that  a  schedule 
filed  by  her  for  this  purpose  merely  alleging 
that  the  husband  neglected  or  refused  to  file 
the  same  did  not  show  neglect  or  refusal  on 
his  part,  and  therefore  a  homestead  purporting 
to  be  thus  set  apart  was  not  valid  as  against 
one  to  whom  the  husband  subsequently  con- 
veyed the  land  embraced  therein.  Davis  v. 
Lumpkin,  106  Ga.  582. 

5.  In  Alabama,  after  claim  in  writing  by  the 
party  asserting  the  exemption,  and  upon 
notice  to  the  opposite  party,  the  latter  is  re- 
quired within  ten  days  to  contest  the  claim  in 
writing  under  oath,  or  the  levy  will  be  dis- 
charged.   Block  v.  Bragg,  68  Ala.  293. 

Where  the  claim  of  exemption  is  made  and 
filed  for  record  before  levy,  no  execution  can 
be  levied  upon  the  property  so  claimed  to 
be  exempt,  until  a  contest  affidavit  has  been 
made  and  filed  with  the  clerk.  Schuer  v. 
King.  100  Ala.  238. 

It  is  not  the  province  of  the  officer  to  pass 
upon  the  sufficiency  of  the  claim  of  exemption 
or  of  the  affidavit  of  contest,  but  their  suffi- 
ciency must  be  referred  to  the  tribunal  from 
which  the  process  issued.  Block  v.  Bragj;, 
68  Ala.  293. 

Where  the  widow  selects  her  homestead  and 
petitions  the  probate  court  to  have  it  allotted 
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4.  Relief  Against  Infringement  of  Right  —  a.  At  Law  —  Sale  Set  Aside  — 

Recovery  of  Property.  —  Where  the  homestead  is  sold  on  execution  or  other  forced 
sale  in  violation  of  the  rights  of  the  exemptioner,  the  sale  will  be  set  aside,1 
and  the  homestead  may  be  recovered  in  an  action  by  the  exemptioner.3 


to  her,  and,  upon  the  report  of  the  commis- 
sioners appointed  to  allot  the  homestead  and 
appraise  its  value  creditors  of  the  decedent 
except  to  the  report,  the  issue  made  by  the  ex- 
ception is  certified  to  the  Circuit  Court  for  trial, 
its  inquiry  is  confined  to  the  question  whether 
the  property  was  a  homestead  at  thetime  of 
the  death  of  the  husband,  and  whether  the  as- 
signment of  the  commissioners  is  excessive 
in  val  ue.  Coffey  v.  Joseph,  74  Ala.  271 ;  Cox  v. 
Bridges,  84  Ala.  553. 

Notice  of  Contest.  —  Meai  v.  Larkin,  66  Ala. 
87,  holding  that  the  claimant  is  entitled  to 
such  notice  as  a  matter  of  constitutional  right, 
as  well  as  by  force  of  the  code  provision, 
which  was  held  to  apply  to  all  contests  as  to 
claims  of  exemption,  whether  of  real  or  of 
personal  property. 

The  sheriff  must  notify  the  execution  creditor 
of  the  claim  of  exemption,  and  a  sale  without 
such  notice  will  be  void.  Allen  v.  Towns  90 
Ala.  479. 

In  California,  upon  petition  by  the  creditor, 
and  service  of  copy  thereof,  with  notice  of  the 
time  and  place  of  hearing,  upon  the  claimant 
of  the  homestead,  the  court,  upon  proof  of  the 
facts  stated  in  the  petition,  appoints  appraisers. 
An  answer  to  the  petition  is  not  permitted, 
because  the  code  does  not  contemplate  any 
formal  trial  of  issues.  After  the  report  of  the 
appraisers,  a  time  is  fixed  for  the  final  hear- 
ing upon  the  evidence  as  to  whether  the  home- 
stead exceeds  five  thousand  dollars  in  value, 
and  whether  it  can  be  divided  without  injury. 
Stone  v.  McCann,  79  Cal.  460.  See  also 
Mitchell  vt  McCormick,  22  Mont.  249. 

Where  a  homestead  selected  by  the  debtor  is 
of  greater  value  than  the  statutory  limit,  the 
excess  does  not  invalidate  the  selection,  but 
the  creditor  must  proceed  to  subject  the  excess 
in  the  manner  provided  by  statute  for  its 
admeasurement  and  application.  Demartin  v. 
Demartin,  85  Cal.  71;  Waggle  v.  Worthy,  74 
Cal.  268,  5  Am.  St.  Rep.  440;  Barrett  v.  Sims, 
59  Cal.  615. 

In  Michigan,  where  the  homestead  in  amount 
within  the  constitutional  limit  is  once  estab- 
lished by  location,  selection,  and  occupancy, 
the  constitution  is  a  positive  prohibition 
against  levy  and  sale  by  the  owner's  creditors, 
unless  it  exceeds  one  thousand  five  hundred 
dollars  in  value.  If  the  creditor  thinks  the 
homestead  thus  selected  exceeds  in  value  the 
sum  of  one  thusand  five  hundred  dollars, 
and  it  is  capable  of  division  so  as  to  leave  the 
debtor  a  homestead  worth  that  amount,  he 
may  apply  to  a  court  of  equity  and  have  the 
division  made;  but  if  the  homestead  is  not 
capable  of  division  the  sheriff  may  proceed 
under  the  statute,  and  under  proper  notice  to 
the  defendant,  and,  under  proper  proceedings 
taken,  have  the  homestead  appraised;  and  if 
found  incapable  of  division,  and  worth  over 
one  thousand  five  hundred  dollars,  the  whole 
property  may  be  sold  unless  the  debtor  shall 
pay  the  judgment,  and  in  case  of  sale  one 
thousand  five  hundred  dollars  shall  be  reserved 


for  the  debtor,  and,  with  any  excess  after 
satisfying  the  execution,  shall  be  paid  over 
to  him.  But  in  no  case  where  the  debtor  oc- 
cupies the  homestead,  and  it  is  within  the 
constitutional  limit  and  is  capable  of  division, 
whatever  may  be  its  value,  is  the  debtor  re- 
quired to  take  any  steps  10  preserve  or  protect 
his  homestead  against  the  invasion  of  the 
creditor  under  his  levy  and  sale  on  his  execu- 
tion, before  he  seeks  to  have  the  division  made 
or  to  obtain  possession  under  levy  and  sale. 
Riggs  v.  Sterling,  60  Mich.  651. 

In  Nebraska,  where  the  property  selected  is 
within  the  limit  as  to  quantity  allowed  by  the 
terms  of  the  statute,  any  excess  in  value  does 
not  make  other  proceedings  necessary  on  the 
part  of  the  debtor.  It  then  devolves  upon  the 
creditor  as  a  duty  to  ascertain  the  value  of 
the  premises  selected,  in  the  manner  pointed 
out  in  the  law,  by  making  application  for  an 
appraisal  and  having  its  value  assessed;  and 
until  a  creditor  does  so  no  valid  sale  can  be 
made  by  the  sheriff  of  the  lots  selected  as  a 
homestead.  Quigley  v.  McEvony,  41  Neb. 
73- 

In  Washington,  under  the  code  provisions, 
a  creditor  could  have  a  homestead,  claimed 
under  the  provisions  of  the  statute,  sold  under 
execution  upon  making  and  filing  an  affidavit 
that  it  exceeded  in  value  the  statutory  limit  of 
the  exemption,  and  a  purchaser  under  an  ex- 
ecution sale  was  chargeable  with  notice  of  the 
fact  that  no  such  affidavit  had  been  filed. 
Philbrick  v.  Andrews,  8  Wash.  7. 

In  Wisconsin  a  creditor  who  was  dissatisfied 
with  the  quantity  of  land  claimed  by  a  debtor 
was  required  to  cause  a  survey  to  be  made 
and  have  the  excess  sold,  and  a  sale  of  the 
whole  without  a  survey  was  not  permissible. 
Myers  v.  Ford,  22  Wis.  139;  Herrick  v.  Graves, 
16  Wis.  157. 

1.  On  Petition  by  Wife  as  Intervener.  —  U.  S. 
v.  Lesnet,  (N.  Mex.  1897)  50  Pac.  Rep.  321. 

On  Motion.  —  White-Crow  v.  White- Wing,  3 
Kan.  276;  Hope  v.  Hollis,  5  Ky.  L.  R.  319; 
Caldwell  v.  Taylor,  (Ky.  1895)  32  S.  W.  Rep. 
678;  Riggs  v.  Sterling,  51  Mich.  157;  Bailey  v. 
Barron,  112  N.  Car.  54. 

In  Nebraska  it  is  held  that  the  right  to  home- 
stead cannot  be  considered  upon  proceedings 
for  the  confirmation  of  the  sale  of  the  alleged 
homestead  on  execution.  The  only  things 
settled  or  adjudicated  in  the  proceedings  or 
order  of  confirmation  are  as  to  the  proceedings 
of  the  sheriff  and  those  acting  under  him 
in  the  levy,  appraisement,  and  advertisement, 
and  the  making  and  return  of  sale.  Best  v. 
Zutavern,  53  Neb.  619,  citing  Schribar  v.  Piatt, 
19  Neb.  625.  In  these  cases,  Berkley  v.  Lamb, 
8  Neb.  392,  is  in  effect  overruled  to  this  extent. 

In  California  it  was  held  that  the  homestead 
right  need  not  be  tried  on  motion  to  set  aside 
a  sale  under  a  mortgage,  but  that  the  husband 
and  wife  should  join  in  a  cross-bill  in  a  fore- 
closure suit,  or  bring  an  action  of  ejectment. 
Cook  v.  Klink,  8  Cal.  347. 

2.  Jones  v.  De  Graffenreid,  60  Ala.  145; 
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Defense  in  Action  by  Purchaser.  —  And  in  such  a  cise,  the  purchaser  acquiring 
no  title  which  can  be  enforced  against  the  exemptioner  in  an  action  by  the 
former  to  recover  the  land,  the  homestead  right  of  the  defendant  in  the  prop- 
erty ma)'  be  shown  in  the  defense  ;  1  and  if  the  property  is  of  greater  extent 
or  value  than  the  exemption  allowed  by  law,  in  some  states  the  court  may 
have  the  homestead  set  apart.* 

Effect  of  Recovery  Back  of  Homestead.  —  When  the  homestead  has  been  unlawfully 
sold,  and  the  exemptioner  recovers  it  back  from  the  purchaser,  the  latter  is 
entitled  to  recover  from  the  exemptioner  the  purchase  money  which  was 
applied  in  satisfaction  of  the  judgment  against  the  exemptioner. :{ 

Damages.  —  It  has  been  held  that  one  whose  homestead  has  been  unlawfully 
seized  and  sold  may  sue  the  officer  and  purchaser  for  damages,  and  need  not 
pursue  the  property;  *  or  he  may  recover  damages  resulting  from  the  unlawful 
detention  of  the  property,  as  by  the  superseding  of  a  judgment  setting  aside 
a  sale.5 

b.  In  EQUITY  —  Power  to  Protect  in  General.  —  Where  the  homestead  right 
has  been  infringed  or  lost  though  no  fault  of  the  party  entitled  thereto,  a 
court  of  equity  will  afford  him  relief  for  its  protection  or  recovery.6 

injunction  —  Removal  of  Cloud.  —  Where  there  is  a  sale  or  a  threatened  sale  of 
the  homestead,  the  party  entitled  thereto  may  resort  to  a  court  of  equity, 
which  has  inherent  jurisdiction  in  this  regard,  and  enjoin  the  threatened 
sale  to  prevent  a  cloud  upon  the  title 7  or  interference  with  the  right  to 


Townsend  v.  Smith,  20  Tex.  465,  70  Am.  Dec. 
400. 

1.  Jones  v.  De  Graffenreid,  60  Ala.  145; 
Riggs  v.  Sterling,  51  Mich.  157;  Crisp  v.  Crisp, 
86  Mo.  630;  McCracken  v.  Adler,  98  N.  Car. 
400;  Tobar  v.  Losano,  6  Tex.  Civ.  App.  698; 
Campbell  v.  Elliott,  52  Tex.  151.  See  also 
Hoffman  v.  Buschman,  93  Mich.  538;  Am- 
phlelt  v.  Hibbard,  29  Mich.  298. 

2.  See  supra,  this  section.  Jurisdiction  of 
Courts — In  General. 

3.  Stone  v.  Darnell,  25  Tex.  Supp.  430; 
Cline  v.  Upton,  59  Tex.  27. 

No  Satisfaction  of  Judgment.  —  Where  the 
plaintiff  in  execution  becomes  the  purchaser 
at  an  execution  sale,  and  the  property  is  after- 
wards recovered  back  from  him  because  it  was 
the  debtor's  homestead,  it  is  held  that  there 
was  no  satisfaction,  and  the  plaintiff  in  the  ex- 
ecution may  sue  the  defendant  on  the  judg- 
ment. Townsend  v.  Smith,  20  Tex.  470,  70 
Am.  Dec.  400. 

4.  Damages  Instead  of  Pursuing  Property.  — 
House  v.  Phclan,  83  Tex.  595;  Funk  v.  Wal- 
ter, 87  Ky.  182. 

Upon  intervention  by  the  wife  of  a  defend- 
ant  in  an  attachment,  claiming  the  property  as 
a  part  of  her  homestead,  and  also  damages  for 
the  attachment,  she  may  recover  the  damages 
notwithstanding  the  release  of  the  attachment, 
and  therefore  it  is  error  to  dismiss  the  inter- 
vention upon  release  of  the  attachment.  Slod- 
dart  v.  McMahan,  35  Tex.  267. 

But  where  an  execution  sale  is  void  because 
the  sheriff  neglected  to  lay  off  the  homestead, 
it  is  held  that  the  debtor  can  recover,  in  a  suit 
upon  the  sheriff's  bond,  only  the  costs  and 
damages  sustained,  and  not  the  value  of  the 
homestead,  for  the  reason  thai  the  sale  is 
void.    McCracken  v.  Adler,  98  N.  Car.  400. 

In  Funk  v.  Walter,  87  Ky.  182,  it  is  held 
that  in  a  suit  by  a  widow  against  a  purchaser 
of  land,  who  has  wrongfully  ejected  her,  for 


the  recovery  of  the  value  of  the  homestead,  the 
purchaser  cannot  set  off  taxes  paid  since  the 
unlawful  seizure  of  the  property,  as  it  will  be 
presumed  that  the  rent  equaled  the  interest  on 
the  value  and  the  taxes. 

5.  Damages  Resulting  from  Detention.  —  The 
measure  of  damages  is  the  rental  value  of  the 
property  during  the  time  the  homesteader  is 
kept  out  of  possession.  Mitchell  v.  Stephens, 
14  Ky.  L.  Rep.  861. 

6.  Power  to  Protect.  —  Andrews  v.  Melton,  51 
Ala.  400;  Imhoff  v.  Lipe,  162  111.  284;  Hub- 
bell  v.  Canady,  58  111.  425;  Mix  v.  King,  55 
111.  434;  Riggs  v.  Sterling,  51  Mich.  157;  Mc- 
Kee  v.  Wilcox,  11  Mich.  358,  83  Am.  Dec.  743; 
Miles  v.  Miles,  46  N.  H.  261,  88  Am.  Dec.  208; 
Littlejohn  v.  Egerton,  77  N.  Car.  379;  Webb 
v.  Cowley,  5  Lea  (Tenn.)  724;  Williams  v. 
Williams,  7  Baxt.  (Tenn.)  116. 

7.  Enjoining  Sale.  —  Roth  v.  Insley,  86  Cal. 
134;  McMichael  v.  Grady,  34  Fla.  219;  Irwin 
v.  Lewis,  50  Miss.  363;  Koen  v.  Brill,  75  Miss. 
870;  Seligson  v.  Collins,  64  Tex.  314;  Best  v. 
Ray,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  292; 
Goodcll  v.  Blumer,  41  Wis.  436;  Webb  v.  Hay- 
ner,  49  Fed.  Rep.  601. 

Bill  by  Wife.  —  Where  a  failure  of  the  wife 
to  join  in  the  conveyance  of  the  homestead  is 
void  as  to  her  right  to  the  homestead,  she  may 
file  a  bill  to  have  the  cloud  removed  and  her 
homestead  rights  declared.  Williams  v.  Wil- 
liams, 7  Baxt.  (Tenn.)  116.  See  also  Corn- 
stock  v.  Comstock,  27  Mich.  97. 

So  where  the  wife  had  an  unrelcased  righ;' 
of  homestead,  it  was  held  that  such  right  could 
not  be  affected  by  a  judgment  in  ejectment 
against  the  husband  by  a  purchaser  at  a  sale 
under  a  mortgage  executed  by  the  husband 
and  wife  without  release  of  homestead,  she 
not  being  a  party  to  the  action  of  ejectment, 
but  that  the  judgment  in  ejectment  was  a  bar 
to  a  recovery  of  possession  at  law,  and  that  the 
wife  might  resort  to  equity  for  the  protection 
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p  tssession,1  or  may  have  the  sale  set  aside  where  the  value  of  the  property  is 
not  in  excess  of  the  statutory  exemption,  as  a  cloud  upon  the  title,2  notwith- 
standing the  sale  is  void.3  Such  relief,  however,  is  subject  to  the  requirements 
of  particular  statutes  as  to  claiming  and  setting  apart  the  homestead  before 
the  property  can  become  impressed  with  the  homestead  character.4 

4.  Evidence  —  Burden  of  Proof.  —  One  claiming  a  homestead  in  proceedings 
by  him  to  protect  the  property,5  or  upon  assertion  of  the  right  as  a  defense, 
has  the  burden  of  proving  the  homestead  right,6  notwithstanding  the  plaintiff 
holds  the  affirmative  in  the  pleadings,  as  where  the  petition  alleges  that  the 
land  is  not  exempt  from  execution  and  is  not  occupied  by  the  defendant  as  a 
homestead.7 

In  an  Action  Against  the  Sheriff  and  the  sureties  on  an  official  bond  for  failure 


of  her  rights,  in  which  event  she  was  entitled 
to  have  the  homestead  set  off  in  kind,  if  it 
could  be  so  set  off,  or  to  a  payment  of  the 
value  of  the  homestead  with  rents  and  profits, 
less  taxes  and  repairs,  to  be  enforced  by  sale 
if  necessary.    Mix  v.  King,  66  111.  145. 

1.  Interference  with  Eight  of  Possession.  — 
Pritchett  v.  Davis,  101  Ga.  236. 

2.  Setting  Aside  Sale.  —  Riley  v.  Pehl,  23  Cal. 
70;  Pinkerton  v.  Tumlin,  22  Ga.  165;  Barrett 
v.  Wilson,  102  111.  302;  Green  v.  Marks,  25  111. 
221;  Conklin  v.  Foster,  57  111.  104;  Gallagher 
v.  Keller,  4  Tex.  Civ.  App.  454;  Scofield  v. 
Hopkins,  61  Wis.  370;  Smith  v.  Zimmerman, 
85  Wis.  542;  Hoppe  v.  Goldberg,  82  Wis. 
660. 

Where  the  execution  was  satisfied  by  the 
sale  of  the  homestead  and  three  other  lots, 
and  it  was  impossible  to  tell  whether  the  lots 
were  sold  separately  or  what  was  bid  for  each, 
k  vvas  held  that  the  court  should  set  aside  the 
entire  sale  and  cancel  the  certificate  and 
sheriff's  deed,  and  also  set  aside  the  satisfac- 
tion of  the  execution,  so  that  there  could  be 
an  alias  execution  issued  to  collect  the  judg- 
ment.   Phillips  v.  Root,  68  Wis,  128. 

Sale  After  Homestead  Regularly  Claimed.  — ■ 
When  the  sheriff  sells  Ihe  whole  tract  subject 
to  homestead  exemption,  instead  of  valuing 
and  setting  apart  the  homeslead  as  required 
by  statute,  when  the  debtor  regularly  claims 
such  exemption,  a  court  of  equity  will  protect 
the  homestead  esiale  so  claimed,  and  will  set 
aside  the  sheriff's  deed  as  to  that  part.  An- 
drews v.  Mellon,  51  Ala.  400. 

3.  Removal  of  Cloud  though  Sale  Void.  —  Roth 
v.  Insley,  86  Cal.  134;  Webb  v.  Hayner,  49 
Fed.  Rep.  601;  Conklin  v.  Foster,  57  111.  104; 
Gallagher  v.  Keller,  4  Tex.  Civ.  App.  454. 
But  see  Murray  v.  Hazell,  99  N.  Car.  168. 

Qualification  of  Rule.  —  In  Jones  v.  De 
Graffenreid,  60  Ala.  145,  it  was  held  that  a 
court  of  equity  would  not  entertain  jurisdic- 
tion to  remove  a  cloud  from  the  title  to 
a  homestead  when  the  homestead  had  been 
legally  claimed  and  allotted  and  might  be 
asserted  or  defended  successfully  in  a  court  of 
law;  that  such  jurisdiction  would  be  exercised 
where  the  owner  of  the  homestead  was  in  pos- 
session and  could  not  test  his  title  by  an 
action,  but  that  this  principle  had  no  applica- 
tion where  the  purchaser  had  brought  an 
action  at  law  and  had  recovered  a  judgment 
In  ejectment  for  the  land. 

4.  Claim  and  Selection,  —  See  supra,  this  sec- 
tion, Claiming,  Selecting,  and  Setting  Apart  — 


Claim  and  Selection ;  Formal  Dedication  and 
Setting  Apart. 

And  so  in  an  action  to  enjoin  an  execution 
sale  of  a  forty-acre  tract  of  land,  where  the 
plaintiff's  dwelling  house  was  partly  on  said 
tract  and  partly  on  an  adjoining  tract  owned 
by  his  wife,  it  was  held  that  the  whole  of  the 
forty-acre  tract  was  in  the  exemption,  and 
that  the  provisions  of  the  statute  relating  to 
the  marking  out,  platting,  and  record  of  home- 
stead gave  the  plaintiff  ample  protection  with- 
out the  interference  of  the  court  of  equity. 
Henderson  v.  Rainbow,  76  Iowa  320. 

Setting  Apart  by  Ordinary.  —  Where  a  bill 
was  brought  to  recover  property  as  a  home- 
stead, and  the  proceedings  exhibited  did  not 
show  a  setting  apart  by  the  ordinary  as  re- 
quired by  law,  it  appearing  that  the  ordinary 
had  set  apart  the  lands  before  the  surveyor 
had  made  his  return  and  before  he  had  sworn 
to  the  same,  it  vvas  held  that  the  bill  was  prop- 
erly dismissed.    Falls  v.  Crawford,  76  Ga.  35. 

5.  Burden  on  Party  Claiming  Right.  —  Mullins 
v.  Looke,  8  Tex.  Civ.  App.  138. 

6.  Apprate  v.  Faure,  121  Cal.  466;  Robertson 
v.  Robertson,  (Ky.  1892)  20  S.  W.  Rep.  543; 
Mullins  v.  Clark,  (Ky.  1891)  15  S.  W.  Rep.  784; 
Swan  v.  Stephens,  99  Mass.  7;  Amphlett  v. 
Hibbard,  29  Mich.  298;  Doran  v.  O'Neal, 
(Tenn.  Ch.  1896)  37  S.  W.  Rep.  563. 

That  No  Homestead  Has  Been  Allotted.  —  In 
North  Carolina  it  was  held  that  in  an  action  to 
recover  possession  of  land  sold  under  an  ex- 
ecution against  the  defendant,  if  the  defend- 
ant claims  a  homestead  in  the  land,  the  bur- 
den is  upon  him  to  show  that  no  homestead 
had  been  allotted,  whereupon  the  presump- 
tion of  the  regularity  of  the  judicial  proceed- 
ings and  sale  is  rebutted.  Fulton  v.  Roberts, 
113  N.  Car.  421. 

Upon  Contest  of  Recorded  Declaration.  —  But 
where,  after  the  filing  of  a  properly  executed 
declaration  of  homestead  and  an  application 
by  the  insolvent  debtor  for  the  setting  apart  of 
homestead,  an  execution  creditor  claims  that 
the  value  of  the  homestead  exceeds  the  statu- 
tory limit,  and  seeks  to  subject  the  excess  to 
the  payment  of  his  debt  without  denying  that 
a  properly  executed  declaration  has  been  filed, 
or  that  the  debtor  is  residing  on  the  premises, 
it  is  held  that  the  creditor  has  the  burden  of 
proving  that  there  is  an  excess.  Demartin  v. 
Demartin,  85  Cal.  71,  citing  Stone  v.  McCann, 
79  Cal.  460. 

7.  Robertson  v.  Robertson,  (Ky.  1892)  20  S. 
W.  Rep.  543. 
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to  make  money  on  an  execution,  the  burden  is  upon  the  sheriff  to  show  a 
legal  excuse  for  such  failure,  whether  he  has  failed  to  levy  or  has  discharged 
the  levy  without  selling.1 

Prima  Facie  Case  Sufficient.  —  But  it  is  only  necessary  for  one  claiming  the 
benefit  of  the  homestead  to  bring  himself  prima  facie  within  the  law,2  and  if 
the  debtor  seeks  to  subject  the  property  upon  the  ground  that  his  debt  is  of 
an  excepted  class,  or  one  against  which  the  homestead  exemption  cannot  be 
claimed,  he  has  the  burden  of  proving  this  fact.3 

Admissibility  of  Evidence.  —  Upon  the  issue  whether  property  constitutes  a 
homestead,  testimony  is  admissible  which  bears  directly  upon  the  existence 
of  facts  which  are  pertinent  under  the  particular  homestead  law,4  as  evidence 
of  conduct  showing  the  intention  of  the  parties,5  and  such  intention  may  be 
shown  by  the  acts  and  declarations  of  the  parties  in  connection  with  the  sub- 
ject-matter.6 

5.  Exhaustion  of  Property  Before  Sale  of  Homestead  —  Adjustment  of  Equities 
Between  Creditors  —  Equitable  Rule  as  Between  Creditors.  —  For  the  protection  of 
the  equities  of  different  creditors  or  incumbrancers,  in  the  absence  of  statute 
the  equitable  rule  is  adopted  whereby  the  court  will  compel  one  creditor  or 


1.  Burden  on  Sheriff.  —  Wilson  v.  Brown,  58 
Ala.  62,  29  Am.  Rep.  727. 

2.  Prima  Facie  Case  Sufficient.  —  Bach  v.  May, 
163  111.  547;  While  v.  Clark,  36  111.  285;  Ste- 
venson v.  Marony,  29  111.  532;  McMillan  v. 
Williams,  109  N.  Car.  252;  White  v.  Dabney, 
(Tex.  Civ.  App.  1898)  46  S.  VV.  Rep.  653. 

In  a  suit  to  restrain  a  sale  the  form  of  a 
charge  which  makes  it  necessary  that  an 
abandonment  should  be  proven  by  the  defend- 
ant is  sufficient,  and  in  such  a  case  it  is  not 
error  to  refuse  to  charge  in  express  terms  that 
the  burden  is  upon  the  defendants  upon  this 
particular  phase  of  the  case.  White  v.  Dab- 
ney, (Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  653. 

3.  See  supra,  this  title.  Liabilities  as  Against 
Which  Homestead  May  Be  Claimed, 

4.  Testimony  Pertinent  under  Homestead  Law. 
—  In  a  contest  upon  a  claim  and  selection 
questions  asked  of  the  claimant  as  to  the 
character  of  the  improvements  on  the  land  in 
controversy  are  held  to  be  proper  as  tending  to 
show  the  value  of  the  property;  and  so  the 
question  whether  or  not  the  claimant  was  a 
resident  of  the  county  at  the  time  the  action 
was  commenced  by  the  contestant  is  legal  and 
pertinent,  as  only  residents  are  emitted  to  ex- 
emptions; but  a  question  whether  the  claim- 
ant at  that  lime  intended  to  remain  a  resident 
of  the  county  is  not  legal  and  pertinent.  But 
where  the  two  questions  were  asked  together, 
and  there  was  merely  a  general  objection  to 
the  evidence,  one  of  Ihe  questions  being 
proper  and  the  olher  improper,  the  objection 
was  properly  overruled.  Cofcr  v.  Scroggins, 
98  Ala.  342,  39  Am.  St.  Rep.  54. 

Claim  as  Evidence.  —  In  California  it  is  held 
that  the  recital  of  facts  stated  by  the  home- 
stead claimant  in  her  declaration  is  no  evi- 
dence of  the  truth  of  such  recital,  but  the 
introduction  of  such  declaration  serves  only 
the  purpose  of  showing  a  compliance  with 
the  law,  which  demands  the  filing  for  record 
of  a  declaration  containing  certain  recitals. 
The  proof  of  the  truth  of  these  recitals  must  be 
aliunde  whenever  the  validity  of  the  homestead 
exemption  claimed  is  attacked.  Apprate  v. 
Faure,  121  Cal.  466. 


In  Alabama,  in  a  contest  of  a  claim  and  selec- 
tion, a  certified  copy  of  the  claim  of  exemptions 
which  had  been  filed  in  the  probate  judge's 
office,  in  accordance  with  the  statute,  is  rele- 
vant in  support  of  the  claim,  since  the  statute 
makes  it  prima  Jacie  correct  and  operative  as 
notice  of  its  contents.  Cofer  v.  Scroggins,  98 
Ala.  342,  39  Am.  St.  Rep.  54. 

5.  Evidence  Showing  Intention.  —  Gallagher 
v.  Keller,  87  Tex.  472;  Furtner  v.  Edgewood 
Distilling  Co.,  (Tex.  Civ.  App.  1897)41  S.  W. 
Rep.  184;  Amphlett  v.  Hibbard,  29  Mich. 
298. 

Intention  of  Wife  as  Showing  That  of  Husband. 

—  Where  the  husband  and  wife  were  shown 
to  be  in  perfect  agreement,  the  intention  and 
expressions  of  the  wife  as  to  their  common 
purpose  and  intention  are  pertinent  and  ma- 
terial testimony  in  support  of  a  claim  of  home- 
stead. Gunn  v.  Wynne,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  290. 

Opinion  of  Husband  as  Against  Wife.  —  But  it 
is  held  that  a  declaration  of  opinion  by  the 
husband  is  not  competent  evidence  against 
the  wife,  for  if  in  fact  the  property  was  a 
homestead,  the  mere  declaration  of  the  hus- 
band to  the  contrary  could  not  make  it  that 
which  it  was  not  in  fact.  Jacobs  v.  Hawkins, 
63  Tex.  1;  Rose  v.  Blankenship,  (Tex.  1891)  18 
S.  W.  Rep.  101. 

6,  Acts  and  Declarations  of  the  Parties.  —  Furt- 
ner v.  Edgewood  Distilling  Co.,  (Tex.  Civ. 
App.  1897)  41  S.  W.  Rep.  184;  Cameron  v. 
Gebhard,  85  Tex.  610,  34  Am.  St.  Rep.  832; 
Gunn  v.  Wynne,  (Tex.  Civ.  App.  1897)438. 
W.  Rep.  290. 

Testimony  of  Intent  as  Against  Overt  Acts.  — 
Testimony  as  to  the  purpose  and  intent  should 
nol  prevail  against  insistent  overt  acts,  but  it 
is  not  for  that  reason  incompetent,  and  should 
be  considered  for  what  it  is  worth  in  con- 
nection with  othcr'facts  and  circumstances. 
Clark  v.  Evans,  6  S.  Dak.  214. 

Declarations  of  Claimant  Against  Existence  of 
Homestead. —  Declarations  made  in  disparage- 
ment of  the  existence  of  a  homestead  are  com- 
petent in  favor  of  one  claiming  adversely. 
Anderson  v.  Kent,  14  Kan.  207. 
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incumbrancer  w  ho  has  a  lien  upon  property  of  the  debtor,  including  the 
homestead,  as  against  another  who  has  no  lien  upon  the  homestead  and  whose 
debt  cannot  be  enforced  against  it,  to  resort  in  the  first  instance  to  the  home- 
stead.1 In  other  cases  the  rule  is  held  to  be  inapplicable,  and  the  homestead 
right  comes  next  to  the  contract  lien.* 

As  Between  Debtor  and  Creditor.  —  The  rule  first  stated  as  between  different 
creditors  has  been  adopted  in  some  cases  as  between  the  debtor  and  a  creditor 
having  a  lien  superior  to  the  right  of  homestead,  it  being  held  in  such  cases 
that  a  debtor  may  compel  a  mortgagee,  for  example,  of  property  embracing 
the  homestead  to  resort  first  to  that  part  which  does  not  include  the  home- 
stead ; 3  though  it  has  also  been  held  otherwise,  upon  the  ground  that  the 
equity  rule  under  which  a  mortgagee  may  be  compelled  to  resort  in  the  first 
instance  to  one  of  several  assets  embraced  in  the  mortgage  is  applied  only  for 
the  protection  of  the  different  creditors  or  incumbrancers,  or  of  sureties,  and 
not  for  the  benefit  of  the  mortgagor.  4 


1.  Equitable    Rule  as   Between   Creditors. — 

Searle  v.  Chapman,  121  Mass.  19;  Worth  v. 
Hill,  14  Wis.  559;  Jones  v.  Dow,  18  Wis.  241. 
See  also  Pittman's  Appeal,  48  Pa.  St.  315; 
Shelly's  Appeal,  36  Pa.  St.  373;  Johnston's 
Appeal,  25  Pa.  St.  116;  Hallman  v.  Hallman, 
124  Pa.  St.  347. 

In  Virginia,  where  a  judgment  creditor  had 
a  lien  on  his  debtor's  real  estate,  it  was  held 
that  the  real  estate  might  be  subject  to  the 
payment  of  the  judgment,  notwithstanding 
the  debt  contained  no  waiver  of  the  homestead 
and  there  were  subsequent  liens  paramount  to 
the  homestead  in  excess  of  the  whole  value  of 
the  land;  that  if  the  debtor  claimed  the  home- 
stead it  could  be  set  apart  to  him,  and  the 
judgment  paid  out  of  the  residue,  but  if  neces- 
sary to  pay  the  subsequent  liens  which  were 
paramount,  the  homestead  itself  should  be 
subjected.    Strayer  v.  Long,  q3  Va.  695. 

As  Between  Mortgagee  and  Judgment  Creditor. 
—  As  between  the  mortgagee  in  a  mortgage 
embracing  the  homestead  and  other  land,  and 
a  judgment  creditor,  the  latter  may  compel 
the  mortgagee  to  resort  to  the  homestead 
which  is  subject  to  the  lien  of  the  mortgage 
and  is  not  subject  to  the  lien  of  the  judgment; 
this  equity  depending  upon  the  fact  that  the 
mortgage  creditor,  without  injury  or  delay  to 
himself,  can  make  his  debt  out  of  the  property 
voluntarily  pledged  by  the  debtor  for  that  pur- 
pose, which  property  the  judgment  creditor 
cannot  reach.  People's  Bank  v.  Brice,  47  S. 
Car.  134  [citing  State  Sav.  Bank  v.  Harbin,  18 
S.  Car.  431;  Bowen  v.  Barksdale,  33  S.  Car. 
151;  Craig  v.  Miller,  41  S.  Car.  48;  People's 
Bid*.,  etc.,  Assoc.  v.  Mayfield,  42  S.  Car. 
426];  White  v.  Polleys,  20  Wis.  503,  91  Am. 
Dec.  432. 

2.  Rule  Not  Applicable.  —  Ray  v.  Adams,  45 
Ala.  16S;  McLaughli  n  v.  Hart,  46  Cal.  638; 
Brown  v.  Cozard,  68  111.  180;  Belvidere  First 
Nat.  Bank  v.  Briggs,  22  111.  App.  228;  Equi- 
table L.  Ins.  Co.  v.  Gleason,  62  Iowa  277;  Col- 
by v.  Crocker,  17  Kan.  527;  Flowers  v.  Miller, 
(Ky.  1891)  16  S.  W.  Rep.-  705;  Buckner  v. 
Samuels,  6  Ky,  L.  Rep.  660;  McArthur  v. 
Martin,  23  Minn.  80. 

A  junior  mortgagee  in  a  mortgage  not  cov- 
ering the  homestead  cannot  pay  off  a  senior 
mortgage  covering  the  homestead  and  the 
premises  covered  by  the  junior  mortgage,  and 
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have  the  senior  mortgage  satisfied  first  out  of 
the  homestead.    Grant  v.  Parsons,  67  Iowa  31. 

In  North  Carolina  it  was  held  that  where  a 
debtor  owed  several  judgments,  some  of  the 
debts  prior  to  the  exemption  law  and  others 
subsequent  to  it,  the  court  would  not  allow  the 
creditor  who  had  purchased  all  the  judgments 
to  sell  the  real  estate  in  excess  of  judgments 
on  executions  issued  on  the  junior  judgments, 
and  the  homestead  on  executions  issued  on 
the  elder  judgments.  Albright  v.  Albright, 
88  N.  Car.  238. 

3.  Between  Debtor  and  Creditor.  —  Morrison  v. 
Watson,  101  N.  Car.  332;  Horton  v.  Kelly,  40 
Minn.  193;  McArthur  v.  Martin,  23  Minn.  74. 

In  California  it  was  held  that  a  wife  could 
enjoin  an  execution  and  compel  the  exhaustion 
of  other  property  of  the  estate  before  touching 
the  homestead,  even  though  the  homestead 
had  not  been  declared  and  recorded  as  such. 
Bartholomew  v.  Hook,  23  Cal.  278.  But  see 
Kemerer  v.  Bournes,  53  Iowa  172,  wherein  it 
was  held  that  a  wife  had  no  right  which  she 
could  assert  as  against  the  mortgagee  to  com- 
pel the  exhaustion  of  other  property,  where 
the  occupancy  of  the  property  claimed  as  a 
homestead  did  not  begin  until  after  the  com- 
mencement of  the  action  to  foreclose  the 
mortgage. 

4.  Rule    Applied    for    Creditor    Only.  —  As 

against  the  debtor  the  mortgagee  has  the 
right  to  enforce  the  contract  between  them,  ac- 
cording to  its  terms,  and  is  not  obliged  to  elect 
between  the  different  remedies  or  securities. 
Searle  v.  Chapman,  121  Mass.  19.  See  also 
State  Sav.  Bank  v.  Harbin,  18  S.  Car.  431; 
Chapman  v.  Lester.  12  Kan.' 592. 

In  Illinois  the  rule  is  that  where  a  mortgage 
waiving  homestead  covers  both  homestead 
and  other  lands,  a  court  of  chancery  will  not 
either  marshal  assets  at  the  instance  of  a  judg- 
ment creditor,  or,  at  the  instance  of  the  mort- 
gagor and  in  the  absence  of  a  contract  therefor, 
compel  the  mortgagee  first  to  sell  the  lands  in 
which  there  is  no  homestead  right.  The  rea- 
son for  the  first  branch  of  the  rule  is  that  such 
marshaling  would  be  an  injustice  and  injury 
to  the  common  debtor;  and  the  reasons  for  the 
other  branch  of  the  rule  are,  first,  that  the  rule 
in  equity  for  the  marshaling  of  assets  has  no 
application  as  between  debtor  and  creditor, 
and  second,  that  the  mortgagee  has  a  right, 
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Exhaustion  of  Other  Property  Required  by  Statute.  —  The  right  of  the  debtor  to 
compel  a  resort  to  other  property  before  exhausting  his  homestead  is  conferred 
by  statute  in  some  states,  under  which  it  is  required  that  when  the  homestead 
is  subject  to  a  lien  other  property  of  the  debtor  shall  be  exhausted  before  the 
sale  of  the  homestead.1 


HOMICIDE.  —  [While  engaged  upon  this  article,  and  before  its  completion, 
the  writer  became  ill.  For  this  reason  it  has  been  decided  to  present  the 
treatment  under  the  title  MURDER  AND  MANSLAUGHTER,  rather  than  delay 
the  entire  volume  for  the  time  necessary  to  finish  the  work  so  unfortunately 
interrupted.] 

HOMOEOPATHIC.  (See  also  the  title  PHYSICIANS  AND  SURGEONS.)  —  See 
note  2. 

HOMOLOGATE.  —  To  homologate  means  to  approve ;  to  confirm  ;  to  say 
the  like.3 

HOMOLOGATION. — In  civil  law  homologation  is  approbation;  confirma- 
tion.4   The  term  also  means  estoppel  in  pais* 


by  the  terms  of  his  contract,  to  elect  which 
tract  of  land  he  will  sell  first.  Belvidere  First 
Nat.  Bank  v.  Briggs,  22  111.  App.  228;  Rogers 
v.  Meyers,  68  111.  92;  Brown  v.  Cozard,  68  111. 
178;  Plain  v.  Roth,  107  111.  588. 

1.  Exhaustion  of  Other  Property  under  Statute. 
—  Gailher  v.  Wilson,  164  111.  544;  Lay  v.  Gib- 
bons, 14  Iowa  377,  81  Am.  Dec.  487;  Hale  v. 
Heaslip,  16  Iowa  451;  Foley  v.  Cooper,  43 
Iowa  376;  Kilmer  v.  Gallaher,  107  Iowa  676; 
Barker  v.  Rollins,  30  Iowa  412;  Lambert  v. 
Powers,  36  Iowa  18;  Twogood  v.  Stephens, 
10,  Iowa  405;  Eggers  v.  Redwood,  50  Iowa  289; 
Blake  v.  McCosh,  91  Iowa  544. 

In  Wisconsin,  under  the  Code  of  1870,  it  was 
provided  that  where  a  part  of  the  mortgaged 
property  embraced  the  homestead  which  could 
be  sold  without  injury  to  the  owner,  the  home- 
stead should  not  be  sold  until  other  lands 
covered  by  the  mortgage  had  been  exhausted, 
which  changed  the  former  rule  adopted  in  this 
state.  Lloyd  v.  Frank,  30  Wis.  306;  Hanson 
v.  Edgar,  34  Wis.  653. 

In  Illinois  a  statute  which  provides  that 
when  a  release  of  homestead  is  made  by  mort- 
gage including  other  lands,  the  other  lands 
shall  be  first  sold  before  resorting  to  the  home- 
stead, does  not  apply  to  a  mortgage  given  for 
the  purchase  price  of  the  land.  Gaither  v. 
Wilson.  164  111.  544. 

Partnership  Property,  being  liable  to  be  taken 
in  execution,  must  be  exhausted  before  resort- 
ing to  other  property.  Lambert  v.  Powers,  36 
Iowa  18. 

Application  of  Payments  So  as  to  Preserve  Home- 
stead. —  Where  one  after  having  acquired  a 
h  uncstead  executed  a  note  for  a  gross  sum 
of  money,  which  included  in  part  an  indebted- 
ness created  before  the  acquisition  of  the 
homestead,  upon  a  part  payment  of  the  whole 
of  the  consideration  without  direction  as  to 
the  application  of  the  payment  it  was  held 
that  the  payment  should  be  applied  so  as  to 
cancel  the  debt  created  before  the  acquisition 
of  the  homestead,  and  which  was  a  lien  on  the 
homestead.  Stewart  First  Nat.  Bank  v.  Hoi- 
linsworth.  78  Iowa  575. 

Offering  for  8alo  Sufficient  Exhausting.  — 
Where,  upon  the  foreclosure  of  a  mortgage 
covering  the  homestead  and  other  land,  the 
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sheriff  offers  the  land  not  included  in  the 
homestead  without  receiving  bidders,  this  is  a 
sufficient  exhaustion  of  other  property  before 
resorting  to  the  homestead  as  required  by 
statute.  Burmeister  v.  Dewey,  27  Iowa  468; 
Brumbaugh  v.  Shoemaker,  51  Iowa  148; 
Eggers  v.  Redwood,  50  Iowa  289. 

Waiver  of  Eight.  —  If  the  parties  having 
notice  of  the  sale  of  their  homestead  did  not 
object  thereto,  they  cannot  afterwards  claim 
that  their  properly  should  have  been  exempted 
before  the  sale  of  the  homestead.  Foley  v. 
Cooper,  43  Iowa  376. 

Eight  of  Purchaser  of  Homestead.  —  The  right 
to  require  the  exhaustion  of  other  property 
subject  to  the  mortgage,  before  resorting  to 
the  homestead,  does  not  exist  in  favor  of  a 
purchaser  of  the  homestead  from  the  debtor 
after  the  execution  of  the  mortgage.  Dilger 
v.  Palmer,  60  Iowa  117;  Barker  v.  Rollins,  30 
Iowa  412;  Kemerer  v.  Bournes,  53  Iowa  172. 

Where  a  senior  mortgagee  of  property  in- 
cluding the  homestead  takes  a  conveyance  of 
the  whole  property  without  releasing  his  mort- 
gage, he  may,  as  against  a  junior  mortgagee, 
have  his  debt  satisfied  out  of  the  lands  not  in- 
cluded in  the  homestead,  to  the  exclusion  of 
the  junior  mortgagee's  lien  which  was  not  a 
lien  upon  the  homestead.  Linscott  1.  Lamart, 
46  Iowa  312. 

2.  Homoeopathic  Specific.  —  In  Humphrey's 
Specific  Homoeopathic  Medicine  Co.  v.  Wenz, 
14  Fed.  Rep.  253,  it  was  said:  ''  A  '  homceo- 
pathie  specific,'  therefore,  is  a  remedy  pertain- 
ing to  homoeopathy  which  exerts  a  special 
action  in  the  prevention  or  cure  of  a  disease." 
This  was  a  trademark  case. 

3.  Homologate.  —  Used  in  the  civil  law  of  a 
confirmation  of  a  proceeding  by  a  court  of  jus- 
tice. Viales  v.  Gardcnicr,  9  Mart.  (La.)  324; 
Burr.  L.  Diet. 

4.  Sec  Homologate,  ante. 

5.  Homologation.  (See  also  the  title  Estop- 
pel, vol.  11,  p.  420.) —  In  Burkinshaw  v.  Nic- 
olls,  3  App.  Cas.  1026,  Lord  Blackburn  said: 
"  When  a  person  makes  to  another  the  repre- 
sentation '  I  take  upon  mvself  to  say  such  and 
such  things  do  exist,  and  you  may  act  upon 
the  basis  that  they  do  exist,'  and  the  other 
man  does  really  act  upon  that  basis,  it  seems 
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HONEST.  —  Sec  note  I. 

HONESTY.  —  The  word  "  honesty,"  from  the  Latin  honestus,  is  essentially  a 
word  that  takes  its  meaning  from  its  context.  Primarily  it  means  "  suitable," 
beo  iming,"  or  "  decent  "  —  meanings  that  obviously  lend  themselves  to  divers 
contexts.  In  moneyed  transactions  it  means  financial  integrity;  in  affairs  of 
state  it  means  loyalty;  in  matters  of  friendship  it  means  steadfastness;  and  so 
on.    In  sexual  relations  it  imports  chastity.    This  is  an  accepted  signification.2 

HONOR.  (See  also  the  title  Bills  of  Exchange  and  Promissory 
\oi  ks,  vol.  4,  p.  65.)  —  A  term  used  in  respect  to  commercial  paper,  signify- 
ing to  accept  and  pay  when  due  ;  as,  to  honor  a  bill;3  especially  used  in  the 


to  me  it  is  of  the  very  essence  of  justice  that, 
between  those  two  parties,  Iheir  rights  should 
be  regulated,  not  by  the  real  state  of  the  facts, 
but  by  that  conventional  state  of  facts  which 
the  two  parties  agree  to  make  the  basis  of 
their  action;  and  that  is  what  I  apprehend  is 
meant  by  estoppel  in  pais  or  homologation,." 

1.  Honest  Account  —  Receiving  Stolen  Property. 
—  An  instruction  was  asked  that  if  the  defend- 
ant gave  an  honest  account  of  how  he  came  by 
the  property,  it  was  incumbent  upon  the  peo- 
ple to  show  that  the  account  was  false.  In 
holding  that  such  instruction  was  properly  re- 
fused the  court  said:  "  Now,  the  only  notion 
we  can  have  of  an  honest  account  is  a  true 
account.  If,  therefore,,  according  to  this  pro- 
posed instruction,  a  defendant  in  a  larceny 
case  should  give  an  honest  account  of  how 
he  got  the  stolen  property,  and  that  account 
should  be  that  he  stole  it,  it  would  be  incum- 
bent on  the  people  to  show  that  the  account 
was  false —  that  is,  that  he  did  not  steal  it;  a 
proposition  which,  it  may  be  safely  said,  is 
not  law."    People  v.  Buelna,  81  Cal.  141. 

Honest  Belief  —  Slander.  —  In  Toothaker  v. 
Conant,  91  Me.  438,  it  was  said:  "  While  the 
phrase  '  honest  belief  '  may  be  found  in  legal 
opinions  which  undertake  to  define  privileged 
communications,  the  phrase  without  addition 
or  qualification  is  not  adequate  and  sufficient 
as  a  definition  of  the  law  of  justification  for 
what  would  otherwise  be  regarded  as  slander- 
ous words.  A  man  may  inflict  an  injury  upon 
another  without  intending  any  injury,  and 
still  be  liable  for  his  unjustifiable  act."  See 
also  the  title  Libel  and  Slander. 

Honest  Belief  —  Self-defense.  (See  also  the 
title  Self-defense.) — In  Tillery  v.  State,  24 
Tex.  App.  271,  it  was  said:-  "  In  instructing 
the  jury  upon  the  law  of  apparent  danger,  the 
charge  makes  the  right  of  self-defense  hinge 
upon  the  fact  as  to  whether  or  not  the  defend- 
ant honestly  believed  at  the  time  he  acted  that 
he  was  in  danger  of  losing  his  life,  etc.  This 
idea  of  honest  belief  on  his  part  is  presented 
three  several  times  in  the  charge  upon  self- 
defense,  and  while  being  subject  to  the  objec- 
tion that  it  is  made  too  prominent  to  the  minds 
of  the  jury,  is,  besides,  not  a  correct  statement 
of  the  law.  The  correct  rule  is  that  if  it  rea- 
sonably appeared  to  the  defendant,  from  his 
standpoint,  from  the  circumstances  of  the 
case,  that  the  danger  existed,  and  he  acted 
under  the  reasonable  belief  that  it  did  exist, 
he  was  justified  in  defending  against  it  to  the 
same  extent  and  under  the  same  rules  per- 
mitted in  case  the  danger  had  been  real. 
Willson's  Texas  Crim.  Laws,  §  978.  While  it 
may  be  abstractly  correct  to  require  that  the 
defendant's  belief  of  the  existence  of  danger 


should  be  an  honest  one,  it  is  going  too  far, 
we  think,  to  so  instruct  the  jury." 

Honest  Belief  of  Guilt.  —  See  the  title  Mali- 
cious Prosecution. 

Honest  Claim  —  Consideration.  (See  also  the 
title  Consideration,  vol.  6,  p.  711.) — Upon 
the  question  what  constitutes  the  honest 
claim  which  will  amount  to  a  consideration  to 
support  a  compromise  agreement,  Cotton,  L. 
J.,  in  Miles  v.  New  Zealand  Alford  Estate 
Co.,  32  Ch.  D.  266,  said:  "  Now  what  I 
understand  to  be  the  law  is  this,  that  if  there 
is,  in  fact,  a  serious  claim  honestly  made, 
the  abandonment  of  the  claim  is  a  good  '  con- 
sideration '  for  a  contract.  *  *  *  Now,  by 
'  honest  claim  '  I  think  is  meant  this,  that  a 
claim  is  honest  if  the  claimant  does  not  know 
that  his  claim  is  unsubstantial,  or  if  he  does 
not  know  facts,  to  his  knowledge  unknown  to 
the  other  party,  which  show  that  his  claim  is 
a  bad  one."  See  also  Wahl  v.  Barnum,  116 
N.  Y.  103. 

2.  Honesty.  —  State  v.  Snover,  (N.  J.  1899)  43 
Atl.  Rep.  1059.  In  this  case,  upon  the  trial  of 
an  indictment  for  having  carnal  intercourse 
with  a  woman  under  the  age  of  consent,  the 
defendant  offered  to  prove  "  his  reputation  for 
morality,  virtue,  and  honesty  in  living,"  which 
was  overruled  as  being  immaterial.  This  was 
held  to  be  error.  The  court  said:  "  The  con- 
tention of  the  state  was  that  the  question 
put  to  the  defendant's  witness  went  outside  of 
the  issue,  in  that  it  called  for  his  reputation 
for  '  honesty  in  living,'  which,  it  was  argued, 
referred  only  to  financial  probity<  hence  was  not 
germane  to  an  issue  that  turned  upon  sexual 
laxity.  This  distinction,  which  is  not  sug- 
gested by  the  objection,  is  not  well  founded  in 
fact."  The  court  then  gave  the  definition  of 
the  text. 

Truth,  Veracity,  and  Honesty.  —  "  According 
to  the  best  lexicographers  of  our  language,  at 
least  in  this  country,  the  words  '  truth,'  '  vera- 
city,' and  honesty  are  almost  synonymous  each 
of  the  other,  very  nearly  the  same  definitions 
being  given  to  each  of  such  words."  Wachs- 
tetter  v.  State,  99  Ind.  297.  This  case  was 
upon  the  impeachment  of  a  witness. 

3.  Honor.  —  Thus  where  a  consignee  pur- 
chased bills  and  advised  the  consignor  of  their 
remittance,  requesting  him  that  he  would 
"  please  to  give  them  credit  in  exchange  when 
the  bills  were  duly  honored,"  and  the  bills 
were  in  due  course  accepted,  but  were  not  paid 
at  maturity,  it  was  held  that  the  consignee,  by 
his  mode  of  treating  the  remitted  bills,  had 
made  them  his  own,  and  judgment  was  for  the 
consignor.  Park,  J.,  saying:  "  The  solicitor- 
general  argues  that  the  phrase  1  duly  honored  ' 
means  accepted;  whether  it  does  so  or  not  has 
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Definitions. 


phrase  "acceptance  for  honor."  1 

HONORARIUM.  —  An  honorarium  is  a  voluntary  donation  in  consideration 
of  services  which  admit  of  no  compensation  in  money.2 

HONORARY.  —  "  Honorary  "  means  without  profit,  fee,  or  reward,  and  in 
consideration  of  the  honor  conferred  by  holding  a  position  of  responsibility 
and  trust.3 

HONOR  POLICY.  —  See  note  4. 

HOOK.  —  See  note  5. 

HOPE.  —  See  note  6. 

HOPPER.  —  A  hopper  is  "  a  mechanical  device  which  in  the  progress  of  the 
.arts  was  resorted  to  to  take  the  place  of  the  hands  for  the  purpose  of  feeding 
or  conducting  a  substance  from  one  position  to  another."  7 
HOPPER  BARGE.  —  See  note  8. 
HORN.  —  See  note  9. 
HORSEMANSHIP.  —  See  note  10. 

been  left  lo  the  jury,  and  they  have  found  that 
it  meant  due  payment;  which  is  the  opinion 
I  should  myself  have  formed."  Lucas  v. 
Groning,  7  Taunt.  164,  2  E.  C.  L.  164. 

Honored  means  paid  at  maturity.    Walton  v. 
Mascall,  13  M.  &  VV.  457. 

1.  Acceptance  for  Honor.  —  See  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  232. 

2.  McDonald  v.  Napier,  14  Ga.  105. 

3.  Honorary  Office.  —  It  was  resolved  by  a 
board  of  health  that  on  and  after  June  1,  1871, 
"  the  office  of  engineer  to  this  board  be  honor, 
ari/,  and  that  no  salary  be  attached  to  that 
office  or  paid  to  that  officer  after  that  date." 
This  resolution  was  communicated  to  the  in- 
cumbent of  the  office,  who  had  been  in  receipt 
of  an  annual  salary.  He  acknowledged  the 
receipt  of  the  communication  and  expressed 
his  gratification  at  being  retained  as  "  honor- 
ary engineer."  It  was  held  that  he  could  not 
recover  for  his  services  after  June  1,  187 1 . 
Haswell  v.  New  York,  81  N.  Y.  255.  The 
court  said:  "  If  a  recompense  was  to  be  re- 
ceived or  a  payment  made,  either  by  salary  or 
otherwise,  the  office  would  not  be  honorary 
alone,  but  one  of  emolument  also." 

In  Clark  v.  Stanley,  66  N.  Car.  59,  it  was 
held  that  an  honorary  officer  was  a  public  offi- 
cer.   See  also  the  title  Public  Officers. 

4.  Honor  Policy.  (See  also  the  title  Marine 
Insurance.)  —  The  plaintiff  effected  a  time 
policy  with  the  defendants  for  one  th  >usand 
pounds  on  the  "  hull  and  machinery  "  of  a 
steamship,  which  were  valued  at  ten  thousand 
pounds.  The  policy  contained  a  proviso"  five 
thousand  pounds  warranted  uninsured."  The 
policies  effected  by  the  plaintiff  on  the  hull 
and  machinery  were  for  sums  amounting  in 
the  whole  to  five  thousand  pounds,  lie  had, 
however,  by  means  of  honor  policies,  effected 
further  insurances  to  the  extent  of  two  thou- 
sand six  hundred  pounds  upon  "  disburse- 
ments." The  ship  was  lost  within  the  insured 
period,  and  the  defendants  disputed  their  lia- 
bility on  the  ground  that  the  honor  policies 
constituted  a  breach  of  the  warranty  It  was 
held  that  the  honor  policies  did  not  cover  any 
part  of  the  subject-matter  of  the  policy  on 

hull  and  machinery,"  and  were,  therefore, 
not  a  breach  of  the  warrantv.  Roddick  v.  In- 
demnity Mm.  Marine  Ins.  Co.,  (1895)  2  (J.  B. 
381,  affirming  (1895)  1  Q.  B.  S36. 

5.  Libel  and  81andcr.    -  Book  docs  not  com- 
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monly  or  ordinarily  mean  "  steal."  The 
words"  you  hooked  my  geese  "  are  not  action- 
able. Hays  v.  Mitchell,  7  Blackf.  (Ind.)  117. 
See  generally  the  title  Libel  and  Slander. 

6.  Hoping  —  Precatory  Trusts.  (See  also  the 
title  Precatory  Trusts.)  —  A  testatrix  be- 
queathed all  her  property  "  to  my  dearly  be- 
loved husband,  VV.,  hoping  thai  he  will  leave 
it  after  his  death  to  my  son,  W.  C.  W.,  if  he  is 
worthy  of  it."  This  was  accompanied  by  the 
following  explanation  :  "  My  reason  for  leaving 
all  I  have  to  dispose  of  to  my  husband,  and  in 
his  entire  power,  is  that  my  son  is  already  cer- 
tain of  a  handsome  fortune,  independent  of 
his  father,  and  that  I  cannot  now  feel  any  cer- 
tainty what  sort  of  character  he  may  become." 
It  was  held  that  this  did  not  create  a  trust. 
Ealon  v.  Watts,  L.  R.  4  Eq.  151. 

Hope  —  New  Promise. —  See  the  title  Limita- 
tion of  Actions. 

Dying  Declarations.  (See  also  the  title  Dying. 
Declarations,  vol.  10,  p.  359.) — In  Reg.  v. 
Jenkins,  L.  R.  1  C.  C.  187.  the  words  "  no 
hope  at  present  of  my  recovery  "  were  held 
not  equivalent  to  "  no  hope  of  my  recovery." 

7.  Carter  Mach.  Co.  v.  Hanes,  78  Fed.  Rep. 
348.    This  was  a  patent  case. 

8.  Hopper  Barge.  —  In  The  Mac,  7  P.  D.  126, 
a  hopper  barge  was  held  to  be  a  ship  or  vessel 
within  a  salvage  statute.  See  also  Cope  v. 
Valletle  Dry  Dock  Co.,  119  U.  S.  629. 

9.  Horn  Chains.  —  On  a  question  whether, 
in  a  contract  for  the  manufacture  of  horn 
chains,  by  "  horn  chains  "  were  intended 
chains  partly  of  hoof  or  chains  wholly  of  horn, 
admission  of  the  testimony  of  one  of  the  par- 
tics  to  the  contract,  that  he  had  experimented 
by  putting  horn  rings  and  hoof  rint;s  together 
and  that  almost  invariably  the  horn  would 
break,  was  held  to  form  no  ground  of  excep- 
tion, though  the  witness  had  previously  testi- 
fied that  he  was  not  a  practiced  manufacturer, 
had  only  put  together  rings  made  by  others, 
and  claimed  to  know  no  more  as  to  hoof  or  ' 
horn  than  any  one  else.  Swett  v.  Sh um way,  , 
102  Mass.  365.  Sec  generally  the  title  Parol 
Evidence. 

10.  Horsemanship. — An  exhibition  of  feats  of 
horses  is  not  an  exhibition  of  leats  of  hortt- 
m  ant  hip,  which  has  reference  to  the  riders. 
A  corporation  which  maintains  a  driving  and 
racing  track  is  not  liable  to  a  tax  for  conducting 

a  public  exhibition  of  feats  of  horsemanship. 

U.  b.  p.  Buffalo  Park,  16  Blatchf,  (U.  S.)  189. 
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CROSS  REFERENCES. 

See  the  titles  AGRICULTURAL  SOCIETIES,  vol.  2,  pp.  18,  23;  GAMBLING 
CONTRACTS,  vol.  14,  pp.  598,  599,  614;  GAMING,  vol.  14,  p.  664; 
GAMING  HOUSES,  vol.  14,  p.  692;  and  see  10  Encyc.  of  Pl.  and  Pr.  190. 
As  to  the  meaning  of  the  ter?n  "Horse"  in  statutes  against  racing,  see  the  title 
HORSES,  post. 

I.  Gaming.  —  Within  statutes  against  gaming  the  term  "  game  "  has  been 
frequently  held  to  include  horse  racing. 1  Horse  racing  as  gaming  has  received 
full  treatment  under  previous  titles  in  this  work.8 

II.  Highways.  — -In  some  states  it  is  made  an  offense  to  race  on  a  public 
highway,  and  this  irrespective  of  the  fact  that  there  is  no  bet  or  wager  on  the 
race.3  Although  another  rides  his  horse  for  him,  the  owner  is  still  liable  if  he 
made  the  race.* 


1.  Game.  —  Shropshire  v.  Glascock,  4  Mo. 
536.  See  also  Blaxton  v.  Pye,  2  Wils.  C.  PI. 
309;  Swigart  v.  People,  154  111.  284,  affirming 
50  111.  App.  181;  Tatman  v.  Strader,  23  111. 
493;  Wade  v.  Deming,  9  Ind.  35;  Cheesum  v. 
State,  8  Blackf.  (Ind.)  332;  Ellis  v.  Beale,  18 
Me.  337. 

2.  Gaming.  —  See  the  titles  Gambling  Con- 
tracts, vol.  14,  pp.  598,  599,  614;  Gaming, 
vol.  14,  p.  664;  Gaming  Houses,  vol.  14,  p.  692. 

3.  Bet  Not  Necessary.  —  Goldsmith  v.  State, 
1  Head  (Tenn.)  154;  State  v.  Fiddler,  7  Humph. 
(Tenn.)  502. 

Requisites.  —  To  support  an  indictment 
against  a  defendant  for  knowingly  suffering 
his  horse  to  be  run  in  what  is  commonly  called 
a  horse  race,  along  a  public  highway,  it  is  not 
necessary  to  prove  that  a  bet  or  wager  was 
made,  or  a  distance  to  be  run  agreed  upon,  or 
that  judges  were  appointed  to  decide  upon  the 
result  of  the  race.  Watson  v.  State,  3  Ind. 
123. 

Highway.  —  In  Watson  v.  State,  3  Ind.  123, 
it  was  held,  upon  the  trial  of  an  indictment 
for  horse  racing,  that  evidence  that  the  race 
was  run  along  a  road  leading  from  one  speci- 
fied town  to  another  was  sufficient  prima  facie 
to  sustain  the  averment  that  the  road  in  ques- 
tion was  a  public  highway. 

Running  Together.  —  An  indictment  againsl. 
two  persons  for  horse  racing  along  a  public 
road  should  allege  that  ihe  defendants  ran  to- 
gether.   State  v.  Catchings,  43  Tex.  654. 

Gaming  —  Horse  Racing  on  Public  Road.  — 
Under  Code  of  Tennessee  (1858),  §  4882  (Annot. 
Code  1896,  §  6818),  running  a  horse  along  a 
public  road  is  not  within  the  meaning  of  the 
word  "  gaming,"  used  in  the  statute,  so  far 
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as  to  authorize  the  grand  jury  to  send  for  wit- 
nesses, or,  after  witnesses  were  before  it,  to 
rind  presentments  upon  their  evidence.  Har- 
rison v.  State,  4  Coldw.  (Tenn.)  195.  The 
court  said:  "  The  object  of  the  statute 
authorizing  the  grand  jury  to  send  for  wit- 
nesses is,  clearly,  to  enable  them,  by  a  sort  of 
inquisitorial  examination,  to  ascertain  the  com- 
mission of  the  offenses  enumerated  in  the  stat- 
ute, which  can  be  committed  secretly,  and  to 
suppress  them  by  a  vigorous  punishment. 
But  the  offense  of  running  a  horse  race  along 
a  public  road  is  not,  in  its  nature,  of  this 
character.  It  is,  of  necessity,  open  and  public 
to  the  view,  and  more  capable  of  proof  than 
the  offenses  named  in  the  statute."  See  gen- 
erally the  title  Jury  and  Jury  Trials. 

Autrefois  Convict.  (See  generally  the  title 
Jeopardy.)  —  To  a  presentment  for  gaming  by 
betting  on  a  horse  race  along  a  public  road,  it 
is  a  good  defense  that  the  defendant  had  been 
convicted  and  punished  upon  a  presentrcent 
for  running  the  same  identical  race.  Fiddler 
v.  State,  7  Humph.  (Tenn.)  508. 

Punishment.  —  An  Alabama  statute  declared 
that  horse  racing  on  a  public  road  should  be  a 
misdemeanor,  but  prescribed  no  punishment. 
The  court  said  :  "  It  is  argued  that  because  no 
punishment  is  annexed  to  the  offense,  none 
can  be  indicted  upon  the  accused.  We  do  not 
so  understand  the  law.  The  authorities  fully 
sustain  the  proposition  that  where  the  statute 
prohibits  an  act,  and  declares  it  a  mis- 
demeanor, the  offense  is  indictable,  and  pun- 
ishable as  a  common-law  misdemeanor." 
Redman  v.  State,  33  Ala.  429. 

4.  State  v.  Wagster,  75  Mo.  107. 

Rider.  —  In  State  v.  Ness,  1  Ind.  64,  it  vs  <s 
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III.  Associations.  —  Associations  t 
horse  racing  have  been  authorized  by 
courts  have  frequently  had  occasion 
conducted  or  authorized  by  them.1 

held  an  offense  for  a  person  to  permit  his  horse 
to  be  run  in  a  horse  race  or  to  act  as  rider  in 
the  race. 

In  Robb  v.  State,  52  Ind.  218,  an  indictment 
charged  the  defendant  with  suffering  his  horse 
to  run  in  a  horse  race.  The  evidence  showed 
that  the  defendant  rode  in  a  race  a  horse  which 
was  owned  by  another  person.  It  was  held 
that  the  evidence  was  insufficient. 

Racing  on  Street.  (See  also  the  title  Streets 
and  Sidewalks.) — Racing  and  driving  on  a 
public  street  at  an  unlawful  and  dangerous 
rate  of  speed,  calculated  to  frighten  horses  of 
ordinary  gentleness  traveling  thereon,  give  a 
right  of  action  to  a  person  injured  thereby, 
independently  of  a  municipal  ordinance  pro- 
hibiting such  driving;  and  the  setting  forth  of 
such  ordinance  and  its  violation  in  the  com- 
plaint does  not  necessarily  render  the  action 
one  to  recover  private  damages  merely  for 
such  violation.  Mittelstadt  v.  Morrison,  76 
Wis.  265. 

When  a  statute  forbade  racing  within  a  mile 
of  where  a  court  was  sitting,  and  an  ordinance 
forbade  immoderate  driving,  it  was  held  thai 
the  defendants  were  jointly  liable  for  the  death 
of  the  plaintiff's  intestate,  where  the  death  was 
caused  by  the  intestate  being  run  over  by  one 
of  the  defendants  while  racing  with  the  other. 
Hanrahan  v.  Cochran,  12  N.  Y.  App.  Div. 
91. 

In  Osborn  f .  Jenkinson,  ioolowa432,  it  was 
held  that  the  defendant  was  liable  in  damages 
for  injuries  sustained  by  the  plaintiff  by  leason 
of  injuries  caused  by  the  defendant,  while  en- 
gaged in  a  race,  colliding  with  the  plaintiff's 
buggy,  there  being  a  city  ordinance  that  no 
person  should  drive  on  any  street  faster  than 
six  miles  per  hour. 

In  Robinson  v.  Simpso'n,  8  Houst.  (Del.)  398, 
it  was  held  that  racing  upon  a  street  of  a  city 
was  an  act  of  negligence  and  that  the  person 
having  control  of  the  team  would  be  liable  in 
damages  for  personal  injuries  to  another  there- 
by sustained. 

1.  Associations.  —  See  also  the  titles  Agricul- 
tural Societies,  vol.  2,  p.  23;  Societies  and 
Clubs. 

Rules  —  Authority  of  Jockey  Club.  —  In  Gran- 
nan  v.  Westchester  Racing  Assoc.,  153  N.  Y. 
449,  it  was  held  that  under  the  New  York  stat- 
utes of  1895  a  racing  association  and  its  pa- 
trons were  as  much  subject  to  the  reasonable 
rules  and  regulations  of  the  New  York  Jockey 
Club  as  they  would  be  if  the  rules  were  incor- 
porated into  and  actually  made  a  part  of  the 
act. 

Same  —  Notice  of  Rules.  —  An  advertisement 
by  an  agricultural  society  that  the  races  at  its 
annual  fair  would  be  conducted  "  under  rules 
of  American  Trotting  Association  "  was  not 
notice  to  one  who  entered  horses  in  such  races 
that  the  society  was  a  member  of  such  asso- 
ciation and  that  all  questions  arising  OU[  0f 
the  races  were  to  be  referred  to  it  for  decision, 
SO  as  to  render  a  decision  of  the  association 
upon  a  question  so  referred  binding  upon  him. 


o  conduct  and  in  some  cases  to  regulate 
statute  in  a  number  of  states,  and  the 
to  decide  questions  arising  out  of  races 

Moshier  v.  La  Crosse  County  Agricultural 
Soc,  90  Wis.  37. 

Same  —  Entry  of  Horses. —  In  Corrigan  v. 
Coney  Island  Jockey  Club,  61  N.  Y.  Super. 
Ct.  393,  where  the  rules  of  a  racing  association 
provided  that  its  executive  committee  should 
settle  any  dispute  not  provided  for,  it  was  held 
that  the  decisions  of  such  committee  upon  the 
question  of  the  right  of  a  horse  to  enter  in  a 
particular  race  was  final  and  should  not  be 
interfered  with  by  the  court.  The  court  below 
(27  Abb.  N.  Cas.  (N.  Y.)  294),  however,  in  that 
case,  had  granted  a  preliminary  injunction  to 
enjoin  the  racing  association  from  violating 
its  agieement  by  forbidding  the  horse  to  com- 
pete in  the  race  for  which  it  was  entered. 

Same  —  Giving  Presents  to  Jockeys.  —  In  Gran- 
nan  v.  Westchester  Racing  Assoc.,  153  N.  Y. 
449,  it  was  held  that  a  rule  of  the  Jockey  Club 
forbidding  jockeys  to  receive  presents  was  a 
reasonable  rule,  and  that  a  party  might  be  ex- 
cluded from  the  track  for  its  infringement. 

Same  —  Exclusion  from  Track.  —  In  Grannan 
v.  Westchester  Racing  Assoc.,  153  N.  Y.  450, 
it  was  held  that  permanent  exclusion  from  all 
races  conducted  under  the  rules  of  the  Jockey 
Club  might  be  imposed  and  enforced  as  pun- 
ishment for  a  breach  of  its  reasonable  rules. 

Judges. —  Where  the  judges  were  unable  to 
determine  whether  a  race  complied  with  the 
conditions,  it  was  held  that  it  should  be  con- 
sidered a  draw.  Jackson  v.  Nelson,  (Tex. 
Civ.  App.  1897)  39  S.  W.  Rep.  315. 

In  Wellington  v.  Monroe  Trotting  Park  Co., 
90  Me.  495,  it  was  held  in  an  action  to  recover 
a  purse  claimed  to  have  been  won  by  the 
plaintiff  in  a  horse  race,  that  the  judges'  de- 
cision, if  honestly  given,  was  final. 

Where  the  judges  of  a  horse  race  had  dis- 
cretionary power  to  exclude  a  horse  violating 
a  certain  rule  from  further  participation  in  the 
race,  their  decision  allowing  the  horse  to  pro- 
ceed after  such  violation  should  not  be  set 
aside  except  upon  clear  proof  of  fraud  affecting 
the  decision.    Porter  v.  Day,  71  Wis.  296. 

Same  —  Postponement  of  Race.  —  Where  the 
judges  have  postponed  a  race,  and  notwith- 
standing such  postponement,  the  riders,  be- 
lieving that  the  signal  has  been  given  to  start, 
or  yielding  to  the  request  of  the  bystanders, 
ride  the  race,  the  winner  cannot  recover  if  he 
was  at  any  time  awate  of  the  postponement. 
Molk  v.  Daviess  County  Agricultural,  etc., 
Assoc.,  12  Ind.  App.  542. 

Same  —  Fraud.  —  In  Wellington  v.  Monroe 
Trotting  Park  Co.,  90  Me.  495,  it  was  held  that 
if  the  judges  were  induced  by  fraud  on  the 
part  of  one  of  their  number  to  give  the  prize 
wrongfully  to  another,  the  plaintiff  was  not 
debarred  from  recovering  the  premium. 

Negligence.  —  See  supra,  this  title,  Highways, 
and  see  the  title  Negligence. 

Same  —  Presumption  of  Negligence.  —  Negli- 
gence of  an  association  cannot  be  presumed 
from  the  mere  fact  that  a  spectator  was  in- 
jured by  B  runaway  horse.  Hart  v.  Washing- 
ton Park  Club,  157  111.  9. 
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Same  Bolting  Horse. —  In  Ilallyburton  v. 
Burke  County  Fair  Assoc.,  119  N.  Car.  526,  it 
was  held  that  an  association  which  had  pro- 
vided a  grand  stand  for  spectators  from  which 
the  race  could  he  easily  seen  was  not  liable  for 
injuries  to  a  spectator  by  reason  of  a  horse 
boiling  the  track,  it  having  taken  the  precau- 
tion o  railing  off  the  track  from  a  place  where 
spectators  would  be  located;  and  the  owner  of 
the  horse  could  not  be  held  liable,  where  it 
was  not  shown  that  he  knew  of  a  habit  of  bolt- 
ing in  the  horse. 

In  Lanez*.  State  Agricultural  Soc,  62  Minn. 
175,  the  complainant  alleged  that  the  defend- 
ant had  engaged  her  to  ride  in  a  horse  race 
promoted  and  controlled  by  it;  that  it  negli- 
gently permitted  a  horse  to  run  in  a  race, 
knowing  that  it  had  a  dangerous  habit  of  track 
bolting,  of  which  the  plaintiff  was  ignorant, 
and  that  by  reason  of  such  horse  bolting  the 
track  during  the  race  she  was  thrown  from 
her  own  horse  and  injured.  It  was  held  that 
the  complaint  stated  a  cause  of  action. 

Same '— Liability  of  State. —  In  Melvin  v. 
State,  121  Cal.  16,  it  was  held  that  where  a 
ticket  holder  of  the  state  fair  attended  horse 
races  upon  a  day  when  there  was  no  other  ex- 
hibit, and  was  injured  by  reason  of  the  fall  of 
defective  and  unsafe  seats  placed  therein  by 
the  officers  of  the  state  agricultural  society,  the 
state  was  not  liable  upon  contract  for  the  re- 
sulting injury,  nor  was  it  liable  in  tort  for 
neglect  of  public  duty  on  the  part  of  the  state 
board  of  agriculture. 

Contributory  Negligence.  —  Where  the  mar- 
shal of  the  race  course  commanded  a  spectator 
to  stand  back,  because  the  place  in  which  he 
was  standing  was  dangerous,  and  the  spectator 
failed  to  do  so,  and  was  injured  by  a  horse 
tolting  the  track,  he  was  guilty  of  contributory 
negligence  and  cannot  recover.  Hallyburton 
v.  Burke  County  Fair  Assoc.,  119  N.  Car.  526. 

Private  Corporations.  —  A  racing  association 
organized  under  the  laws  of  New  York  state, 
which  offers  stakes  and  purses  for  races,  is  a 
private  and  not  a  public  corporation,  and  is 
under  no  duty  to  allow  all  persons  to  whom 
it  has  no  reasonable  ground  for  objection  to 
enter  horses  for  such  stakes  and  purses,  but 
may  choose  its  own  customers,  and  may  do,  or 
refuse  to  do,  any  particular  business  offered  to 
it.  Corrigan  v.  Coney  Island  Jockey  Club, 
(N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  512. 

But  in  Grannan  z\  Westchester  Racing 
Assoc.,  16  N.  Y.  App.  Div.  8,  it  was  held  that 
an  associa'tion  for  promoting  horse  racing,  in- 
corporated under  the  New  York  Laws  of  1895, 
was,  by  virtue  of  its  special  privileges  or 
franchise,  a  quasi-^MhWz  corporation  and  was 
to  be  classed  with  bridges,  ferries,  and  carrier 
companies. 

Eligibility  to  Race  —  Warranty.  —  The  plaintiff 
purchased  at  public  auction  a  horse  described 
in  the  catalogue  of  sale  as  "  eligible  to  Coney 
Island  Futurity,  1S91."  The  vendor  after- 
wards canceled  the  entry  for  that  race,  and 
the  executive  committee  of  the  defendant  re- 
fused entry  of  the  horse.  It  was  held  that  this 
representation  of  eligibility  constituted  no  part 
of  the  conditions  of  sale;  that  the  horse  was 
not  sold  with  his  engagements,  and  that  the 
court  would  not  disturb  the  decision  of  the  de- 
fendant's executive  committee.    Corrigan  v. 


Coney  Island  Jockey  Club,  61  N.  Y.  Super. 

Ct.  393. 

Shows  and  Amusements  —  License.  —  Where  a 

statute  provided  that  a  city  might  license 
"  theatricals  and  other  exhibitions,  shows,  and 
amusements,"  it  was  held  that  horse  races  to 
which  the  public  were  admitted  upon  pay- 
ment of  the  fee  were  shows  and  amusements. 
Webber  v.  Chicago,  148  111.  313.  See  gener- 
ally the  title  Occupation,  Business,  and 
Privilege  Taxes. 

Stake  Race. — -The  American  racing  rules 
under  which  a  meeting  was  conducted  denned 
a  sweepstake  as  a  race  "  for  which  the  prize  is 
the  sum  of  the  stakes  which  the  subscribers 
agree  to  pay  for  each  horse  nominated."  It 
was  further  provided  that  in  such  a  race  a 
person  entering  a  horse  thereby  became  liable 
for  the  entrance  money,  stake,  or  forfeit.  It 
was  held  that  a  "  free  handicap  sweepstake," 
an  entry  under  which  created  no  liability  if  the 
horse  should  be  declared  out,  was  not  a  stake 
race  within  the  meaning  of  a  rule  providing 
extra  weight  for  winners  of  stake  races.  Stone 
v.  Clay,  61  Fed.  Rep.  £89. 

Premium.  —  The  mere  racing  of  horses  is  not 
illegal  or  against  public  policy;  and  where  a 
premium  or  reward  is  offered  by  a  third  party, 
in  good  faith  and  not  as  a  cover  for  betting,  to 
the  winner  in  such  a  race,  the  latter  rr  ay  re- 
cover the  premium  even  though  he  paid  an 
entrance  fee  which  went  to  make  up  in  part 
such  premium.  Porter  v.  Day,  71  Wis.  296. 
See  also  the  title  Gambling  Contracts,  vol. 
14,  p.  614. 

Race  Meeting. —  In  State  v.  Roby,  142  Ind. 
168,  it  was  held  that  the  term  "  race  meeting  " 
in  a  statute  meant  horse  race  meeting,  so  that 
a  provision  regulating  race  meetings  was  not 
unconstitutional  as  embracing  a  subject  not 
embraced  in  the  title  of  an  act,  which  declared 
the  act  to  be  for  the  purpose  of  regulating 
horse  racing. 

Length  of  Meeting.  —  An  Indiana  statute  pro- 
hibited the  holding  of  a  race  meeting  upon  one 
track  for  longer  than  fifteen  days  and  more 
than  twice  in  sixty  days,  or  without  an  inter- 
val of  thirty  days.  It  was  held  that  when  a 
meeting  held  for  fifteen  days  on  one  track  was 
continued  on  two  other  tracks  close  beside  it 
successively  for  fifteen  days  on  each,  with  the 
same  judges,  horses,  bookmakers,  etc.,  by 
arrangement  between  the  track  owners,  this 
was  a  violation  of  the  statute.  State  v.  For- 
sythe,  147  Ind.  466. 

Partnership.  —  In  Biegler  v.  Merchants'  L.  & 
T.  Co.,  164  111.  197,  it  was  held  that  equity  had 
jurisdiction  to  entertain  a  suit  for  the  dissolu- 
tion of  a  partnership  and  settlement  of  part- 
nership accounts,  and  the  appointment  of  a 
receiver,  although  the  partnership  was  formed 
for  the  purpose  of  carrying  on  the  business  of 
horse  racing. 

Sale  of  Betting  Privileges.  —  The  object  of  the 
legislature  in  enacting  the  latter  part  of  sub- 
section 2  of  section  204  of  the  Ontario  Criminal 
Code  apparently  was  to  reserve  the  race 
courses  of  incorporated  associations  as  places 
where  bets  might  be  made  during  the  actual 
progress  of  a  race  meeting,  without  the  bettors 
being  subject  to  the  penalties  of  that  section. 
An  agreement  for  the  sale  of  betting  and  gam- 
ing privileges  at  a  race  meeting,  by  an  unin- 
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HORSE  RAILWAYS.    (See  also  the  title  Street  Railways.)  —  See  note  i. 


Corporated  association  which  is  the  lessor  of 
an  incorporated  association,  the  owner  of  the 
race  course,  is  not  illegal.  Stratford  Turf 
Assoc.  v.  Fitch,  28  Ont.  579. 

Betting  Ring.  —  A  statute  that  declares  bet- 
ting on  horse  races  illegal  except  by  persons 
within  the  inclosure  where  the  race  is  run  is 
not  vicious  class  legislation.  The  classifica- 
tion is  not  arbitrary  or  capricious,  and  the  act 
embraces  all  persons,  and  affects  alike  all  who 
choose  to  place  themselves  within  its  reach. 
Debardelaben  v.  State,  qg  Tenn.  649. 

1.  Horse-railway.  —  A  company  to  whom  were 
granted  the  exclusive  railway  privileges  of  a 
city,  contended  that  the  word  home-railway 
at  the  time  of  the  grant  was  synonymous  with 
"street  railway."  It  was  held  that  the  term 
horse. railway  was  not  used  in  the  grant  as 
significant  of  any  other  form  of  street  railway 
than  that  which  is  now  strictly  known  as  a 
horse-railway,  and  cable  roads  were  not  in- 
cluded in  the  monopoly.    Omaha  Horse  R. 


Co.  v.  Cable  Tramway  Co.,  30  Fed.  Rep. 
324- 

In  Paterson  R.  Co.  v.  Grundy,  51  N.  J.  Eq. 
213,  it  was  held  that  the  grant  of  the  right  to 
lay  horse-railway  tracks  along  certain  streets 
did  not  preclude  the  operation  of  such  tracks 
by  electricity. 

Horse  Power.  —  A  statute  granted  to  a  street- 
railway  company  the  right  to  operate  its  road 
with  steam,  horse,  or  other  power;  this  was 
held  to  include  electricity,  although  it  was  con- 
tended that  "  other  power"  must  be  construed 
to  mean  "  other  power  similar  to  horse  power." 
The  court  said:  "Horse  power  is  the  only  ani- 
mal power  which  has  ever  been  used  for  the 
traction  of  street-railway  cars  in  our  northern 
cities,  and  it  is  the  only  animal  power  which 
could  have  occurred  to  the  general  assembly 
as  fit  to  be  used.  The  suggestion  that '  other 
power'  may  mean  mules  cannot  be  enter- 
tained." Taggart  v.  Newport  St.  R.  Co.,  16 
R.  I.  668. 
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IV.  What  Constitutes  Unsoundness  or  Vice,  754. 

CROSS-REFERENCES. 

See  the  titles  ACCRETION,  vol.  1,  p.  467;  AGISTMENT,  vol.  2,  p  3; 
ANIMALS,  vol.  2,  p.  341 ;  A  UCTIONS  AND  A  UCTIONEERS,  vol.  3, 
p.  487;  BICYCLES,  vol.  4,  p.  28;  CARRIERS  OF  LIVE  STOCK,  vol.  5, 
p.  427;  COMMERCIAL  TRAVELERS,  vol.  6,  p.  225;  CONTRACTS  OF 
HIRE  {LAW  OF  BAILMENTS),  vol.  7,  p.  299;  CONTRIBUTORY 
NEGLIGENCE,  vol.  7,  p.  368;  CROSSINGS,  vol.  8,  p.  421;  CRUELTY 
TO  ANIMALS,  vol.  8,  p.  443;  DISTRESS,  vol.  9,  p.  644;  EXEMP- 
TIONS {FROM  EXECUTION),  vol.  12,  pp.  121,  126;  GIFTS,  vol.  14, 
p.  1006;  HORSE  RACING,  ante;  IMPLIED  WARRANTIES,  post ; 
INNS  AND  INNKEEPERS ;  LIENS ;  LIVERY-STABLE  KEEP- 
ERS; LOANS;  MALICIOUS  MISCHIEF ;  NEGLIGENCE ;  SALES; 
WARRANTY.    And  see  BEASTS,  vol.  3,  p.  904;  CATTLE,  vol.  5,  p.  771. 

I.  Definition.  —  A  horse  is  a  hoofed  quadruped  of  the  genus  Eqtius  {E. 
caballus),  having  one  toe  to  each  foot,  a  mane,  and  a  long  flowing  tail.  It  is 
supposed  to  be  originally  a  native  of  Central  Asia.1  The  term  "  horse  " 
embraces  generally  all  the  classes  and  both  sexes.8 


1.  Definition.  —  Webster's  Diet. 

In  State  v.  McDonald,  10  Mont.  22,  it  was 
said:  "  A  horse  is  'a  neighing  quadruped  used 
in  war,  draught,  and  carriage.'  (Johns. 
Diet.)    Webster  uses  the  term  in  two  senses: 

(1)  Generically,  as  the  animal  simply,  includ- 
ing all  variations  of  age,  sex,  and  condition; 

(2)  specially,  as  indicating  the  male  in  dis- 
tinction to  the  female.  We  believe  that  the 
term  has  a  third  sense,  a  popular  sense,  as 
denoting  a  castrated  male  in  distinction  to  a 
stallion." 

Animals  of  the  Horse  Species.  —  An  indict- 
ment charged  the  defendant  with  the  theft  of 
"  an  animal  of  the  horse  species."  The  proof 
showed  that  the  subject  of  the  alleged  theft 
was  a  horse.  The  court  held  the  indictment 
sufficient,  though  it  said:  "  Why  the  pleader 
did  not  describe  the  property  stolen  simply 
as  a  horse  '  passeth  our  understanding.'  Per- 
haps he  was  experimenting  to  ascertain  how 
closely  he  could  approach  to  the  pitfall  of  bad 
pleading  without  falling  into  it."  Smythe  v. 
State,  17  Tex.  App.  251. 

Detinue.  —  In  Boggs  v.  Newton,  2  Bibb  (Ky.) 
221,  it  was  held  that  a  declaration  in  detinue 
for  a  horse,  without  designating  the  animal 
either  by  name,  color,  size,  figure,  or  any 
other  characteristic  mark,  is  bad. 

Eeal  or  Personal  Property. —  In  Smitherman 
v.  State,  63  Ala.  26,  it  was  said-  "  It  is  said 
that  the  designation  of  the  property  stolen  as 
personal  property  cannot  affect  the  validity  of 


the  indictment,  any  more  than  the  description 
of  a  horse,  in  an  indictment  for  the  larceny  of 
that  animal,  as  real  property  would  make  the 
indictment  void;  and  the  argument  is  a  plaus- 
ible one.  But  there  is  this  difference  in  the 
cases:  a  horse  cannot,  under  any  circum- 
stances, te  realty.  Of  the  two  kinds  of  prop- 
erty, real  and  personal,  a  horse  and  other  like 
chattels  must  necessarily  be  always  personal. 
But  of  corn  it  is  different." 

Horse  Combination.  —  On  an  indictment  for 
selling  lottery  tickets  it  appeared  that  the 
tickets  sold  were  headed,  "  Horse  combina- 
tion," and  indorsed,  "  Decided  to  be  legal  by 
the  highest  tribunal  in  the  state  of  Maryland." 
The  purchaser  testified  that  she  bought  the 
tickets  as  "  policy  "  tickets,  paying  therefor 
nine  cents,  and  that  if  she  won  she  would  get 
three  dollars  and  sixty  cents,  and  that  she  did 
not  know  whether  Ihe  numbers  on  her  tickets 
represented  the  numbers  in  a  horse  race  or 
not.  It  was  held  that  the  tickets  were  admis- 
sible in  evidence  and  the  jury  had  the  right  to 
find  that  they  were  lottery  tickets,  as  in  fact 
they  were.  Boyland  v.  State,  69  Md.  511. 
See  also  the  titles  Gaming,  vol.  14,  p.  664; 
Lotteries. 
Work  Horse.  —  See  Work  Horse. 
2.  Generic  Term.  —  Ware  v.  Juda,  2  C.  &  P. 
351,  12  E.  C.  L.  165;  Haynes  v.  Crutchfield,  7 
Ala.  189;  South,  etc.,  Alabama  R.  Co.  v.  Bees, 
82  Ala.  340;  People  v.  Pico,  62  Cal.  52;  Taylor 
v.  State,  44  Ga.  264;  Baldwin  v.  People,  2  111. 
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II.  Soundness.  —  A  horse  is  defined  to  be  "  sound  "  when  he  is  free  from 
hereditary  disease,  and  is  in  the  possession  of  his  natural  and  constitutional 


304;  Lunsford  v.  State,  1  Tex.  App.  448;  Pul- 
len  v.  State,  11  Tex.  App.  91. 

Same  —  Indictment  for  Larceny.  (See  also  the 
title  Larceny,  12  Encyc.  of  Pl.  and  Pr.  986.) 
—  An  indictment  charged  the  larceny  of  a 
horse.  This  was  held  not  sufficiently  specific, 
the  court  saying:  "  The  word  '  horse,'  as  used 
in  this  section,  is  a  generic  term,  which  in- 
cludes horse,  as  a  species,  mule,  and  ass. 
Horse,  as  a  species,  may  again  be  subdivided 
into  stallion,  ridgling,  gelding,  and  mare,  and 
the  same  subdivision  may  be  made  as  to  mule 
and  ass.  Colloquially,  the  word  '  horse,' 
among  our  people,  usually  means  a  male  geld- 
ing of  the  horse  species.  So  if  section  4394 
[of  the  code]  was  the  only  one  with  which  we 
had  to  deal  it  would  be  proper  to  sustain  this 
indictment  on  the  idea  that  by  it  the  defendant 
was  sufficiently  informed  as  to  what  kind  of 
'  horse  '  he  was  charged  with  stealing;  thai  is 
to  say,  he  would  understand  the  word  '  horse  ' 
to  mean  what  it  usually  does  in  everyday  use 
and  conversation.  But  the  next  section  pro- 
vides distinctly  what  indictments  for  this  class 
of  offenses  shall  contain,  and  declares  that  such 
indictments  shall  designate  the  nature,  char- 
acter, and  sex  of  the  animal,  and  also  give 
some  other  description  fixing  its  identity." 
Brown  v.  State,  86  Ga.  634. 

Same  —  Mares.  —  In  State  v.  Dunnavant,  3 
Brev.  (S.  Car.)  9,  5  Am.  Dec.  530,  it  was  held 
that  the  word  "horses,"  in  a  statute  making  it 
a  felony  maliciously  to  kill  horses  of  another, 
included  mares  as  nomen  generalissimum.  See 
also  the  title  MALICIOUS  MISCHIEF.  . 

In  Ware  v.  Juda,  2  C.  &  P.  351,  12  E.  C.  L. 
165,  it  was  held  that  an  allegation  in  a  declara- 
tion that  the  plaintiff  lent  a  horse  was  sup- 
ported by  proof  that  he  lent  a  mare. 

In  Baldwin  v.  People,  2  111.  304,  it  was  held 
that  proof  that  the  defendant  stole  a  mare  or 
gelding  will  sustain  an  indictment  for  stealing 
a  horse.  See  also  People  v.  Butler,  2  Utah 
504. 

In  an  indictment  for  horse  stealing,  the  ani- 
mal, whether  horse,  mare,  gelding,  colt,  or 
filly,  may  be  described  as  a  horse,  although 
the  statute  mentions  the  particular  species  and 
gender.    Reg.  v.  Aldridge,  4  Cox  C.  C.  143. 

An  indictment  charged  the  stealing  of  a 
horse,  while  the  proof  showed  that  the  animal 
taken  was  a  mare.  It  was  held  that  there  was 
no  variance.  People  v.  Pico,  62  Cal.  52.  To 
the  same  effect  sec  Davis  v.  State,  23  Tex. 
App.  210;  State  v.  Ingram,  16  Kan.  14. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  killing  a  horse,  the  com- 
plaint may  be  amended  by  describing  the  ani- 
mal as  a  marc;  and  such  amendment  docs  not 
introduce  a  new  cause  of  action  against  which 
the  statute  of  limitations  may  be  pleaded. 
South,  etc.,  Alabama  R.  Co.  v.  Bees,  82  Ala. 
34o. 

The  iv.rm  "horse"  includes  a  marc.  Davis 
v.  Collier,  13  Ga.  491.  This  was  upon  the  con- 
struction of  an  order  of  court  directing  the  dis- 
tribution of  funds  raised  from  the  sales  of  a 
debtor's  properly. 

Bui  in  Thrasher  v.  State,  6  Blackf.  (Ind.)46o, 


it  was  held  that  an  indictment  charging  that 
the  defendant  suffered  his  mare  to  be  run  in  a 
certain  race,  etc.,  was  not  supported  by  evi- 
dence that  the  animal  run  was  a  horse. 

Where  the  defendant  claimed  a  gray  mare 
under  a  bill  of  sale  executed  in  February,  con- 
veying "  one  gray  horse,  also  one  black  horse 
and  one  gray  mare,"  and  the  plaintiff  claimed 
the  same  mare  under  a  bill  of  sale  executed  in 
May  following,  conveying  "  two  horses  (one  a 
bay  and  the  other  a  gray  mare),"  and  the 
mare  was  thereupon  delivered  to  the  plaintiff, 
it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover.   Miller  v.  Hahn,  84  N.  Car.  226. 

Same  —  Gelding  Not  Included. —  It  has  been 
held  that  an  indictment  for  stealing  a  horse 
is  not  supported  by  evidence  of  the  larceny  of 
a  gelding,  and  vice  versa.  States.  Buckles,  26 
Kan.  237;  State  v.  Royster,  65  N.  Car.  539; 
Hooker  v.  State,  4  Ohio  348,  6  Wheel.  Crim.  L. 
38;  T.urley  v.  Stale,  3  Humph.  (Tenn.)  323; 
Persons  v.  Stale,  3  Tex.  App.  240;  Jordt  v. 
State,  31  Tex.  571;  Banks  v.  State,  28  Tex. 
644;  Valesco  v.  State,  9  Tex.  App.  76;  Brisco 
v.  State,  4  Tex.  App.  219;  Lunsford  v.  State, 
I  Tex.  App.  448.  But  compare  the  cases  supra 
and  infra,  this  note. 

An  indictment  for  slealing  "  one  iron-gray 
horse,  a  gelding,"  is  not  supported  by  proof 
of  ihe  stealing  of  an  animal  described  as  a 
horse  or  colt,  and  the  variance  between  the 
allegation  and  proof  is  fatal.  State  v.  Mc- 
Donald, 10  Mont.  21. 

A  statute  provided  that  every  person  con- 
victed of  stealing  a  horse,  mate,  gelding,  colt, 
or  filly  should  be  guilty  of  grand  larceny.  It 
was  held  that  evidence  showing  ihe  larceny  of 
a  gelding  would  not  sustain  a  charge  for  steal- 
ing a  horse.  State  v.  Buckles,  26  Kan.  241. 
The  court  said  that  if  the  statule  had  simply 
used  the  word  "  horse,"  and  had  not  used  the 
words  "  mare,  gelding,  colt,  filly,"  etc.,  then 
proof  of  Ihe  larceny  of  a  gelding  would  have 
been  sufficient,  as  "  horse  "  is  generally  used 
as  a  generic  term  including  all  animals  of 
the  horse  kind.  And  so  where  the  words  of 
the  statute  were  "  horse,  mare,  or  gelding, 
filly,  foal,  mule,  or  ass."  Turley  v.  Stale, 
3  Humph.  (Tenn.)  324.  See  also  State  v. 
Plunket,  2  Stew.  (Ala.)  12. 

Same  —  Gelding  Included,  —  In  Fein  v.  Terri- 
tory, 1  Wyo.  380,  it  was  held  that  under  an  in- 
dictment for  maliciously  killing  a  horse  testi- 
mony tending  to  prove  the  killing  of  a  gelding 
was  admissible. 

In  People  v.  Butler,  2  Utah  504,  an  indict- 
ment was  for  stealing  two  horses.  The  proof 
showed  that  one  of  the  animals  stolen  was  a 
Relding  and  the  other  a  mare.  It  was  held 
that  the  word  "  horse  "  included  both  gelding 
and  marc.  See  also  State  v.  Donnegan,  34  Mo. 
67;  Baldwin  -'.  People,  2  III.  304;  Reg.  v. 
Aldridge,  4  Cox  C.  C.  143. 

In  State  v.  Ingram,  16  Kan.  19,  it  was  said: 
"  The  fifth  instruction  refused  was  to  the  effect 
that  if  the  proof  showed  the  larceny  of  a  horse, 
the  jury  must  acquit,  inasmuch  as  the  indict- 
ment chargctl  the  larceny  of  a  gelding.  We 
think  there  was  no  error  in  refusing  this 
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health  and  as  much  of  his  bodily  perfection  as  is  consistent  with  his  natural 
formation.1     A  simple  affirmation   of   soundness  or  mere  expression  of 


instruction  in  the  unqualified  condition  in 
which  it  was  asked.  Our  statute,  it  is  true, 
specifically  mentions  '  horse,  mare,  gelding, 
colt,'  etc.;  and  the  indictment  charged  the 
larceny  of  a  gelding.  But  still,  in  common 
talk,  the  terms  '  horse  '  and  '  gelding  '  are  used 
interchangeably." 

Same  —  Estray.  —  The  word  "horse  "  in  an  es- 
tray  law  has  been  held  to  include  a  gelding. 
Owens  v.  Stale,  38  Tex.  557,  where  the  court 
said:  "  It  would  be  unreasonable  to  suppose 
that  the  legislature  intended  to  exclude  from 
among  animals  which  might  be  estrayed  that 
class  of  the  horse  kind  called  a  gelding;  since 
they  may,  as  a  general  rule,  be  considered  the 
most  valuable  animals  of  their  kind,  and  at 
least  as  liable  to  estray  from  their  owners.  The 
word  '  horse,'  as  used  in  the  statutes  of  1850, 
185 1,  and  1866,  defining  the  manner  of  estray ing 
stock,  was  evidently  intended  to  be  used  in  a 
^/^m'-generic  sense,  to  include  every  descrip- 
tion of  the  male  in  contradistinction  to  the 
female  or  mare,  whether  stallion  or  gelding." 

Same  —  Affidavit  for  Continuance.  —  In  Trevinio 
v.  State,  1  Tex.  App.  72,  the  appellant  was  in- 
dicted for  theft  of  a  "  gelding  "  on  June  29, 
1875,  arrested  on  the  same  day,  and  on  the 
ensuing  day  he  sued  oui  attachments  for  sev- 
eral absent  witnesses,  which  were  returned 
"  not  found;"  and  thereupon  he  applied  for  a 
continuance,  alleging  in  his  affidavit  that  he 
could  not  go  safely  to  trial  without  the  testi- 
mony of  two  of  such  witnesses,  by  whom  he 
expected  to  prove  that  the  "  horse  '  alleged  to 
have  been  stolen  was  sold  to  the  accused  by 
one  of  such  witnesses,  who  had  the  owner's 
authority  to  sell  it;  that  the  witnesses  were 
not  absent  with  the  consent  of  the  accused, 
etc.  It  was  held  that  the  showing  was  suffi- 
cient; that  it  was  error  to  refuse  the  continu- 
ance on  technical  grounds,  or  because  the 
affidavit  called  the  animal  a  "  horse  "  instead 
of  a  "  gelding,"  it  being  manifest  that  the  affi- 
davit used  the  word  in  its  ordinary,  and  not  its 
statutory,  significance. 

Same  —  Trover.  —  In  Gravely  v.  Ford,  2  Ld. 
Raym.  1209,  it  was  held  that  evidence  of  trover 
and  conversion  of  a  gelding  would  support  a 
count  in  trover  for  a  horse. 

Mules.  —  In  Goldsmith  v.  State,  r  Head 
^Tenn.)  156,  it  was  held  that  an  indictment 
charging  the  offense  of  running  a  horse  race  in 
and  along  a  public  road  was  maintained  by 
proof  that  mules  and  not  horses  were  used. 
See  also  Allison  v.  Brookshire,  38  Tex.  199. 

Mules  and  asses  are  embraced  in  the  terms 
"  cattle  "  and  "  horses,"  as  used  in  a  statute 
requiring  railroad  companies  to  maintain 
fences.  Toledo,  etc.,  R.  Co.  v.  Cole,  50  111. 
185;  Ohio,  etc.,  R.  Co.  v.  Brubaker,  47  111.  462. 

Jackass. —  In  Robinson  v.  Robertson,  (Tex. 
App.  1884)  19  Cent.  L.  J.  237,  a  jackass  was 
held  exempt  as  a  horse.  See  also  Richardson 
v.  Duncan,  2  Heisk.  (Tenn.)  220. 

Colt  Held  to  Be  Within  the  Word  "Horse." 
—  Pullen  v.  State,  11  Tex.  App.  90.  This  case 
was  upon  an  indictment  for  unlawfully  brand- 
ing a  colt. 

But  in  Ames  v.  Martin,  6  Wis.  361,  it  was 


held  that  a  colt  four  months  old  was  not  ex- 
empt under  an  exemption  of  a  span  of  horses. 

A  statute  prohibiting  stallions  from  running 
at  large  was  not  intended  to  apply  to  colts  un- 
til they  were  of  such  age  as  to  be  troublesome 
to  mares  or  dangerous  to  be  at  large.  Ayles- 
worth  v.  Chicago,  etc.,  R.  Co.,  30  Iowa  459. 

Horse  and  Pony.  —  In  Golden  v.  Cockril,  1 
Kan.  259,  it  was  said:  "Though  a  pony  is 
defined  by  Webster  to  be  a  small  horse,  the 
terms  '  horse  '  and  '  pony  '  are  not,  in  common 
usage  and  acceptation,  synonymous  or  con- 
vertible terms;  but,  on  the  contrary,  the  term 
'  pony  '  is  used  to  distinguish  from  horses  in 
general  a  peculiar  breed,  having  well-known 
and  strongly  marked  characteristics.  If  the  de- 
scription in  the  mortgage  of  'one  pair  of  clay- 
bank  horses  '  was  meant  to  include  '  a  yellow 
pony  with  some  white  about  him,'  it  must  be 
deemed  a  singularly  inapt  and  unsatisfactory 
description,  nor  is  it  aided  in  the  slightest  de- 
gree by  the  context."  This  case  was  upon  a 
chattel  mortgage  in  which  the  property  mort- 
gaged was  described  as  "  one  pair  of  claybank 
horses." 

Includes  Ridgling. —  A  "  ridgling  "  is  not  a 
gelding,  but  a  horse.  Brisco  v.  State,  4  Tex. 
App.  219. 

Horses  and  Cattle.  —  See  Cattle,  vol.  5,  p. 
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1.  Soundness.  —  Oliphant  on  Law  of  Horses 
71;  Kiddell  v.  Burnard,  9  M.  &  W.  668;  Holli- 
day  v.  Morgan,  1  El.  &  El.  1,  102  E.  C.  L.  1, 
28  L.  J.  Q.  B.  9;  Elton  v.  Brogden,  4  Campb. 
281;  Coates  v.  Stephens,  2  M.  &  Rob.  157; 
Elton  v.  Jordan,  1  Stark.  127,  2  E.  C.  L.  56; 
Bolden  v.  Brogden,  2  M.  &  Rob.  113;  Garment 
v.  Barrs,  2  Esp.  673;  Joliff  v.  Bendell,  R.  &  M. 
136,  21  E.  C.  L.  397;  Watson  v.  Denton,  7  C. 
&  P.  85,  32  E.  C.  L.  446. 

Chief  Justice  Best,  in  Best  v.  Osborne,  R.  & 
M.  290,  held  that  "  sound  "  meant  "  perfect." 

"  The  word  '  sound  '  means  what  it  ex- 
presses, namely,  that  the  animal  is  sound  and 
free  from  disease  at  the  time  he  is  warranted 
to  be  sound."  Per  Parke,  B.,  in  Kiddell  v. 
Burnard,  9  M.  &  W.  670.  And  in  the  same 
case  Alderson,  B.,  said:  "  The  word  '  sound  ' 
means  sound,  and  the  only  qualification  of 
which  it  is  susceptible  arises  from  the  purpose 
for  which  the  warranty  is  given.  If,  for  in- 
stance, a  horse  is  purchased  to  be  used  in  a 
given  way,  the  word  '  sound  '  means  that  the 
animal  is  useful  for  that  purpose;  and  '  un- 
sound '  means  that  he  at  the  time  is  affected 
with  something  which  will  have  the  effect  of 
impeding  that  use." 

In  Burton  v.  Young,  5  Harr.  (Del.)  233,  it 
was  said:  "  Any  disease,  infirmity,  or  defect 
which  renders  the  horse  less  fit  for  present 
use  and  convenience,  and  not  openly  and 
palpably  visible,  and  which  is  discoverable 
only  by  persons  of  skill  and  judgment  in  re- 
gard to  the  qualities  of  horses,  constitutes 
unsoundness." 

Immediate  Use.  —  A  warranty  of  soundness 
in  a  horse  or  mule  sold  amounts  to  a  warranty 
against  any  defects  which  render  it  not  capable 
of  immediate  use  in  any  fair  work  at  which 
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opinion  does  not  constitute  a  warranty,  unless  it  is  so  intended  and  under- 
stood at  the  time;  but  with  the  attendant  circumstances  such  affirmation  may 
be  submitted  to  the  jury,  and  it  is  for  the  jurors  to  say  whether  it  was  intended 
as  a  warranty.1  So  whether  a  horse  is  in  fact  sound  or  unsound  is  a  question 
for  determination  by  the  jury.2  In  a  suit  for  breach  of  warranty  of  the 
soundness  of  a  horse,  it  must  be  shown  that  the  disease  or  defect  existed  at 
the  date  of  the  sale.3 


the  owner  may  choose  to  put  it.  If  at  the 
time  of  the  sale  the  animal  has  any  disease 
which  either  diminishes  its  actual  usefulness, 
so  as  to  make  it  less  capable  of  work  of  any 
description,  or  which,  in  its  ordinary  progress, 
will  diminish  its  natural  usefulness,  it  is  un- 
sound. Kenner  v.  Harding,  85  111.  265.  See 
also  Kiddell  v.  Burnard,  9  M.  &  W.  668; 
Coates  v.  Stephens,  2  M.  &  Rob.  157. 

In  Elton  v.  Brogden,  4  Campb.  281,  Lord 
Ellenborough  said:  "  A  warranty  of  soundness 
is  broken  if  the  animal  at  the  lime  of  ihe  sale 
had  any  infirmity  upon  him  which  rendered 
him  less  fit  for  present  service.  It  is  not  nec- 
essary that  the  disorder  should  be  permanent 
or  incurable." 

"  If  a  horse  be  afflicted  with  an  infirmity 
which  renders  him  less  fit  for  immediate  use 
than  he  otherwise  would  be,  and  less  able  to 
perform  the  proper  and  ordinary  labor  of  a 
horse,  it  would  seem  but  reasonable  that  it 
should  be  regarded  as  an  unsoundness."  Per 
Woods,  J.,  in  Roberts  v.  Jenkins,  21  N.  H. 
116.  See  also  Elton  v.  Jordan,  1  Stark.  127,  2 
E.  C.  L.  56. 

But  in  Bolden  v.  Brogden,  2  M.  &  Rob.  113, 
it  was  held  that  a  slight  disorder  in  a  horse  at 
the  time  of  the  sale,  not  calculated  perma- 
nently to  diminish  his  usefulness,  but  which 
was  temporary  merely  and  from  which  he  ulti- 
mately recovered,  was  not  an  unsoundness. 
Sec  also  Garment  v.  Barrs,  2  Esp.  673. 

1.  Warranty.  (See  also  the  titles  Implied 
Warranties,  post;  Warranty.) —  Lindsay  v. 
Davis,  30  Mo.  406;  Halliday  v.  Briggs,  15  Neb. 
219;  Erskine  v.  Swanson,  45  Neb.  767;  Wolcott 
v.  Mount,  36  N.  J.  L.  262;  Horton  v.  Green,  66 
N.  Car.  596;  Osborne  v.  McCoy,  107  N.  Car. 
730;  Baum  v.  Stevens,  2  Ired.  L.  (24  N.  Car.) 
411;  Erwin  v.  Maxwell,  3  Murph.  (7  N.  Car.) 
241;  McFarland  v.  Newman,  9  Watts  (Pa.)  55; 
llahn  v.  Doolittle,  18  Wis.  196. 

Examples.  —  In  Wood  v.  Smith,  4  C.  &  P.  45, 
19  E.  C.  L.  267,  the  plaintiff,  in  buying  a  mare, 
said  to  the  defendant:  "  She  is  sound,  of 
course?"  and  the  defendant  replied:  "  Yes,  to 
the  best  of  my  knowledge."  On  the  plaintiff's 
asking:  "  Will  you  warrant  her?  "  the  defend- 
ant replied:  "  I  never  warrant;  I  would  not 
even  warrant  myself."  Lord  Tcnterden,  C. 
J.,  held  that  the  expressions  used  constituted  a 
warranty  and  that  the  defendant  was  liable  if 
he  knew  the  mare  10  be  unsound. 

A  bill  of  sale  of  "  one  pair  of  black  geldings, 
sound  and  kind,"  establishes  a  warranty  of 
soundness,  especially  where  the  seller  had 
peculiar  means  of  knowing  the  fart  which  the 
buyer  did  not  have.  Ilobart  v.  Young,  63  Vt. 
363.  See  also  Brown  v.  Bigelow,  10  Allen 
(Mass.)  242. 

But  in  Holmes  v.  Tyson,  147  Pa.  St.  305,  it 
was  held  that  an  affirmation  from  the  vendor 
to  the  vendee  at  the  time  of  sale,  that  the  horse 
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was  sound  and  gentle,  amounted  only  to  a  rep- 
resentation and  did  not  constitute  a  warranty. 
See  also  Jackson  v.  Wetherill,  7  S.  &  R.  (Pa.) 
480;  McFarland  v.  Newman,  9  Watts  (Pa  )  55. 

On  the  sale  of  a  horse,  the  words,  "  He  is  a 
good  horse  to  work,  and  a  good,  substantial, 
honest  horse,"  do  not  warrant  the  horse's 
soundness.  Hardy  v.  Anderson,  7  Kulp  (Pa.) 
39°- 

Implied  Warranty  —  Latent  Defects.  —  There 
is  no  implied  warranty  where  the  seller  is 
silent,  although  he  is  aware  of  latent  defects. 
Court  v.  Snyder,  2  Ind.  App.  440.  See  also 
the  title  IMPLIED  Warranties,  post. 

Communication  of  Disease.  (See  also  the  title 
Animals,  vol.2,  p.  380.)  —  A  general  warranty 
that  an  animal  is  sound  and  free  from  disease 
is  necessarily  a  warranty  against  diseases  of 
all  kinds,  including  those  which  are  infectious 
or  contagious,  and  renders  the  warrantor  liable 
for  damages  caused  by  the  communication  of 
such  a  disease  to  other  stock  with  which  the 
animals  sold  are  properly  placed  in  the  course 
of  business,  and  also  for  such  other  damages 
and  expenses  as  are  the  direct  and  natural  re- 
sult of  the  breach  of  warranty.  Joy  v.  Bilzer, 
77  Iowa  73. 

Same  —  Implied  Warranty.  —  Where  one  pur- 
chases a  lot  of  mules,  some  of  which  are  in- 
fected with  a  contagious  disease,  which  they 
soon  afterwards,  without  fault  of  the  pur- 
chaser, communicate  to  others  in  the  lot,  and 
the  disease  is  of  such  a  nature  as  to  render  the 
stock  infected  with  it  absolutely  worthless, 
such  a  defect  is  covered  by  an  implied  war- 
ranty; and  the  vendee,  in  a  suit  for  damages 
growing  out  of  a  breach  of  such  warranty,  is 
entitled  to  recover  the  purchase  price  of  all  the 
stock  thus  lost,  together  with,  expenses  that  he 
has  properly  and  reasonably  incurred  in  quar- 
antining animals  to  prevent  a  spread  of  the 
disease  and  in  doctoring  and  in  otherwise  tak- 
ing care  of  them.  Snowden  v.  Waterman,  105 
Ga.  384.  See  also  the  title  IMPLIED  Warran- 
ties, post. 

Burden  of  Proof.  —  In  an  action  on  a  warranty 
of  a  horse  the  plaintiff  must  positively  prove 
that  the  horse  was  unsound.  Eaves  -•.  Dixon, 
2  Taunt.  343. 

Evidence.  —  Where  the  defendant's  witnesses 
testified  that  the  horse  in  controversy  was 
sound,  it  was  held  no  error  to  exclude  testi- 
mony as  to  the  price  that  they  also  offered  for 
it.     Ilobart  v.  Young,  63  Vt.  363. 

2.  Question  for  Jury.  (Sec  generally  the  title 
Questions  op  Law  and  Fact.) — Lewis  v. 
Peake,  7  Taunt.  113,  2  E.  C.  L.  153;  Ellis  v. 
Loftus  Iron  Co..  31  L.  T.  N.  S.  4S3,  1  So.  L. 
Rev.  N.  S.  186;  Lindsay  v.  Davis,  30  Mo.  406; 
Whitney  v.  Taylor,  54  Barb.  (N.  Y.)  516. 

3.  Time.  —  Kiddell  v.  Burnard,  9  M.  &  W. 
670;  Stamm  v.  Kuhlmann,  1  Mo.  App.  296; 
Bailey  v.  Forrest,  2  C.  &  K.  131,  61  E.  C.  L. 
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III.  VICE.  —  A  vice  is  a  bad  habit ;  and  a  habit,  to  constitute  a  vice,  must 
eithei  be  shown  by  the  temper  of  the  horse,  so  as  to  make  him  dangerous  or 
diminish  his  natural  usefulness,  or  it  must  be  a  habit  decidedly  injurious  to 
his  health.1 

IV.  What  Constitutes  Unsoundness  oe  Vice.  —  Various  diseases  and  habits 
of  horses  which  do  or  do  not  constitute  unsoundness  or  vice  are  specified  in 
alphabetical  order  in  the  notes.* 


131;  Postel  v.  Oard,  I  Ind.  App.  252;  Brown 
v.  Jones,  24  Ala.  463;  Miller  v.  McDonald,  13 
Wis.  673;  Buford  v.  Gould,  35  Ala.  265;  Bur- 
ton v.  Young,  5  Harr.  (Del.)  233. 

Thus  proof  that  the  horse  balked  seven 
weeks  after  the  time  when  it  was  sold  with  a 
warranty  that  it  was  true  to  harness,  relates  to 
a  time  too  remote  to  be  admissible  for  the  pur- 
pose of  showing  a  breach  of  warranty  existing 
at  the  time  of  the  sale.  Smith  v.  Swarthout, 
15  Wis.  550.  Compare  Daniells  v.  Aldrich,  42 
Mich.  58;  Finley  v.  Quirk,  9  Minn.  194,  86  Am. 
Dec.  93. 

Evidence  of  unsoundness  is  not  sufficient  to 
entitle  the  defendant  to  a  verdict  in  an  action 
for  the  price  of  a  horse,  unless  the  unsound- 
ness be  shown  to  have  existed,  either  actually 
or  potentially,  at  the  time  when  the  warranty 
was  made.  Myers  v.  M'Farrlane,  3  Brev.  (S. 
Car.)  513. 

Proof  of  unsoundness  at  the  time  of  the  sale 
and  warranty  is  proof  of  a  breach  thereof, 
without  showing  that  the  disease  under  which 
the  animal  afterward  labored  was  the  same 
as  that  existing  at  the  time  of  the  warranty. 
Buford  v.  Gould,  35  Ala.  265. 

Incipient  Disease. —  But  there  is  a  breach  of 
warranty  of  soundness  where  at  the  lime  of 
the  sale  the  animal  is  suffering  with  a  disease 
which  is  not  then  fully  developed,  but  of  which 
he  afterwards  dies,  or  which  conduces  to  or 
results  in  a  disease  which  afterwards  proves 
fatal.  Fondren  v.  Durfee,  39  Miss.  324;  Shew- 
alter  v.  Ford,  34  Miss  417;  Thompson  v.  Ber- 
trand,  23  Ark.  730.  Thus  an  allegation  that  a 
horse  had  the  glanders  at  the  time  of  the  sale 
is  sustained  by  proof  that  at  such  time  he  had 
the  seeds  of  that  disease,  which  afterwards  de- 
veloped into  the  perfect  disease.  Woodbury 
v.  Robbins,  10  Cush.  (Mass.)  520. 

To  constitute  a  breach  of  warranty  of  the 
soundness  of  an  animal,  the  disease  must 
have  existed  in  a  formed  state  at  the  time  of 
the  sale,  and  must  have  been  of  a  permanent 
character,  calculated  materially  to  affect  the 
value  of  the  animal.  Wade  v.  DeWitt,  20  Tex. 
398. 

1.  Oliphant  on  Law  of  Horses  74;  Scholefield 
v.  Robb,  2  M.  &  Rob.  210. 

2.  Age.  —  A  warranty  that  a  horse  is  "  sound 
and  kind  "  does  not  extend  to  his  age.  Wil- 
lard  v.  Stevens,  24  N.  H.  271. 

A  representation  at  the  time  of  the  sale  that 
a  horse  is  fourteen  years  old  is  a  warranty 
that  he  is  no  older.  Burge  v.  Stroberg,  42 
Ga.  89. 

Balkiness.  —  The  fact  that  a  horse,  on  trial 
three  or  four  days  after  purchase,  proved  to  be 
balky  is  evidence  that  he  was  balky  at  the 
time  of  purchase.  Finley  v.  Quirk,  9  Minn. 
194. 

Blindness.  —  The  want  of  sight  in  an  eye  is  a 
breach  of  a  warranty  of  soundness.    But  it  is 
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said  that  the  mere  statement  that  the  horse's 
eyes  are  "  as  good  as  any  horse's  eyes  in  the 
world  "  does  not  of  itself  amount  to  a  war- 
ranty.     House    v.    Fort,   4    Blackf.  (Ind.) 

293- 

In  Burton  v.  Young,  5  Harr.  (Del.)  233,  it 
was  said:  "  If  a  horse  is  deprived  of  sight  in 
one  eye,  or  the  eye  is  defective,  and  this  is  only 
discoverable  by  persons  skilled  in  horses,  it 
constitutes  unsoundness." 

A  warranty  that  a  horse 'is  all  right  except 
that  he  will*  sometimes  shy  amounts  to  a  war- 
ranty of  soundness;  and  such  a'warranty  is 
broken  where  the  horse  proves  to  be  partially 
blind.    Kingsley  v.  Johnson.  49  Conn.  462. 

Bone  Spavin.  —  Bone  spavin  in  the  hock  is 
unsoundness  in  a  horse,  whether  it  produces 
lameness  apparent  at  the  time  of  the  warranty 
or  not,  and  though  it  may  not  produce  lame- 
ness for  years  after.  Watson  v.  Denton,  7  C. 
&  P.  85,  32  E.  C.  L.  446. 

Castration.  —  The  want  of  castration  in  a 
male  mule  does  not  constitute  a  breach  of  war- 
ranty of  his  soundness.  Duckworth  v.  Walker, 
1  Jones  L.  (46  N.  Car.)  507. 

Cataract  has  been  held  to  be  unsoundness. 
Higgs  v.  Theale,  before  Pollock,  C.  B.,  Guild- 
hall, Feb.  18,  1850. 

Chest  Founder.  —  Where,  in  an  action  on  a 
warranty  of  a  horse,  the  plaintiff  obtained  a 
verdict  on  the  ground  that  the  horse  was  chest- 
foundered,  the  court  refused  to  grant  a  new 
trial  on  the  grounds  that  there  was  no  known 
disease  to  constitute  such  an  unsoundness,  or 
thai  the  defendant  was  taken  by  surprise, 
although  the  plaintiff,  on  application,  had  re- 
fused to  inform  him  of  the  cause  or  nature  of 
the  unsoundness.  Atterbury  v.  Fairmanner. 
8  Moo.  32,  17  E.  C.  L.  99. 

Contraction  of  Hoof.  —  Contraction  of  the 
hoof,  where  it  is  produced  by  inflammation, 
or  accompanied  by  disease  in  the  foot  or  any 
alteration  in  its  natural  structure,  though  it 
may  not  cause  lameness  at  the  time  of  sale,  is 
an  unsoundness  if  lameness  be  afterwards  pro- 
duced by  it.  Greenway  v.  Marshall,  sitting 
Dec.  9,  1845;  Oliphant  on  Law  of  Horses  81. 

Coughs  and  Colds. —  In  Bolden  v.  Brogden,  2 
M.  &  Rob.  113,  Lord  Coleridge  held  that  a 
mere  slight  cold  no  more  constituted  unsound- 
ness in  a  horse  than  it  did  in  a  human  creature ; 
but  in  Coates  v.  Stephens,  2  M.  &  Rob.  157, 
the  rule  was  laid  down  that  a  cough  at  the 
time  of  the  sale  of  a  horse  warranted  sound  is 
an  unsoundness,  and  a  breach  of  the  warranty, 
though  it  be  afterwards  cured  without  any  per- 
manent injury  to  the  horse. 

"  While  a  horse  has  a  cough  I  say  he  is  un- 
sound, although  that  may  either  be  temporary 
or  may  prove  mortal."  Per  Lord  Ellen- 
borough  in  Elton  v.  Brogden,  4  Campb.  281. 
See  also  Elton  v.  Jordan,  1  Stark.  127,  2  E.  C. 
L.  56.    And  see  Shillitoe  v.  Claridge,  2  Chit. 
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425,  18  E.  C.  L.  386;  King  vr  Price,  2  Chit.  416, 
18  E.  C.  L.  383. 

No  distinction  can  be  drawn  from  the  slight- 
ness  of  the  disease  or  the  facility  of  the  cure. 
Of  course,  if  the  disease  is  slight,  the  unsound- 
ness is  proportionally  so,  and  so  also  ought  to 
be  the  damages.  Kiddell  v.  Burnard,  9  M. 
&  VV.  670. 

Crib  Biting.  —  Where  il  has  not  yet  produced 
disease  or  alteration  of  structure,  crib  biting  is 
not  an  unsoundness,  but  a  vice,  under  a  war- 
ranty thai  a  horse  is  sound  and  free  from  this. 
Scholefield  *.  Robb,  2  M.  &  Rob.  210. 

It  is  a  mere  accident  arising  from  bad  man- 
agement in  the  training  of  a  horse,  and  is  no 
more  connected  with  unsoundness  than  start- 
ing and  shying.  lis  existence  in  a  horse  will 
not  entitle  a  purchaser  who  bought  under  a 
general  warranty  to  maintain  an  action  for  the 
breach  of  it  on  this  fault  alone.  Broennen- 
burgh  v.  Haycock,  Holt  N.  P.  630,  3  E.  C.  L. 
247.  In  this  case  the  horse  was  only  proved 
to  be  an  incipient  crib  biter. 

But  cribbing  affecting  the  health  and  con- 
dition of  a  horse  so  as  to  render  him  less  able 
to  perform  service  and  of  less  value  is  un- 
soundness. Washburn  v.  Cuddihy,  8  Gray 
(Mass.)  430. 

In  Walker  v.  Hoisington,  43  Vt.  611,  the 
court  said:  "  As  to  this  the  auditor  has  found 
that  the  plaintiff  warranted  the  horse  to  be 
sound  and  right.  Perhaps  this  horse  was 
physically  sound  although  he  was  what  is 
called  a  cribber,  and  perhaps  not;  as  to  that 
we  make  no  decision  and  express  no  opinion; 
but  the  warranty  was  as  to  more  than  sound- 
ness, it  was  that  the  horse  was  sound  and 
right.  A  fair  interpretation  of  this  warranty 
would  make  it  mean  that  the  horse  was  right 
in  conduct  and  behavior  as  to  all  matters 
materially  affecting  its  value,  as  well  as  in 
physical  condition." 

In  Dean  v.  Morey,  33  Iowa  120,  it  was  held 
that  failure  on  the  part  of  the  defendant,  in  the 
sale  of  a  horse  10  the  plaintiff,  to  disclose  his 
knowledge  that  the  horse  was  a  cribber,  fur- 
nished no  cause  of  action,  it  being  shown  that 
an  examination  of  the  horse's  mouth  by  the 
plaintiff  would  have  shown  the  defect. 

Curb  —  Cnrby  Hocks.  —  A  horse  with  a  curb  is 
unsound,  but  a  horse  with  curby  hocks  is  not 
unsound.  Brown  1.  Elkington,  8  M.  &  W. 
132;  Dickenson  v.  Follet,  1  M.  &  Rob.  299. 

Cutting.  —  As  cutting  is  not  a  disease  or  a 
habit,  but  arises  from  a  defective  structure,  it 
is  neither  a  vice  nor  an  unsoundness.  Dick- 
inson v.  Follett,  1  M.  &  Rob.  299.  See  infra, 
this  note,  Defective  Formation. 

Defective  Formation.  —  Where  a  horse  is  war- 
ranted sound,  the  buyer  cannot  recover  for  a 
breach  of  the  warranty  unless  he  shows  that 
the  horse  was  unsound  at  the  time  of  the  sale; 
and  mere  defective  formation  not  producing 
lameness  at  that  time  is  not  an  unsoundness 
within  the  meaning  of  a  warranty.  Bailev  v. 
Forrest,  2  C.  &  K.  131,  61  E.  C.  L.  131 ;  Dick- 
enson v.  Follett,  t  M.  &  Rob.  299;  Brown  v. 
Llkington,  8  M.  &  W.  132. 

Dropsy. —  Dropsy  of  either  the  skin  or  the 
heart  constitutes  unsoundness.  Sec  Eaves  v. 
Dixon,  2  Taunt.  343. 

Foal.  —  The  fact  that  a  mare  is  with  foal  is 
no  breach  of  a  general  warranty  of  her  sound- 
ness.   Whitney  v.  Taylor,  54  Barb.  (N.  Y.)  536. 


Glanders.  —  "  The  moment  that  symptoms  of 
glanders  appear  in  a  horse  —  indications  of 
the  incipiency  of  the  disease  —  that  is,  if  he 
really  have  the  seeds  of  it  in  him,  he  is  un- 
sound, although  it  may  be  some  time  before 
the  disease  becomes  fully  developed  in  its  most 
offensive  conditions.  And  it  is  the  future  his- 
tory of  the  case  which  is  to  show  whether  it 
was  the  glanders  or  not."  Woodbury  v.  Rob- 
bins,  10  Cush.  (Mass.)  520.  See  also  Horlon 
v.  Green,  66  N.  Car.  596;  Baird  v.  Graham,  14 
Ct.  Sess.  Cas.  615. 

In  Reg.  v.  Henson,  Dears.  C.  C.  24,  to  bring 
a  horse  infected  with  the  glanders  into  a  pub- 
lic place,  to  the  danger  of  infecting  the  queen's 
subjects,  was  held  to  be  a  misdemeanor  at  com- 
mon law. 

Where,  in  a  suit  to  recover  damages  for  a 
fraudulent  representation  of  soundness,  the 
plaintiff  avers  in  his  petition  that  the  disease 
constituting  the  unsoundness  is  glanders,  he 
is  bound  to  prove  such  allegation;  although 
unnecessary,  it  is  not  immaterial  when  made. 
Although  the  plaintiff  in  such  case  must  show 
that  the  disease  constituting  the  unsoundness 
is  glanders,  yet  it  is  not  necessary  to  show  that 
the  defendant  knew  that  the  animal  sold  by 
him  was  affected  with  the  alleged  form  of  dis- 
ease; it  is  enough  that  he  knew  the  animal  to 
be  unsound.    Lindsay  v.  Davis,  30  Mo.  406. 

Harness,  Quietness  in.  — "  If  the  horse  was 
purchased  to  use  in  harness,  if  the  vendor  said 
it  was  all  right,  and  it  was  actually  ungovern- 
able in  harness,  though  a  good  saddle  horse, 
that  would  be  a  breach  of  the  warranty."  Per 
Paine,  J.,  in  Smith  v.  Justice,  13  Wis.  602. 
See  also  Woodruff  v.  Weeks,  28  Conn.  32S. 

Hereditary  Diseases.  —  It  would  be  no  doubt  a 
matter  of  great  difficulty  to  maintain  an  action 
on  a  breach  of  warranty  of  soundness  on  the 
sale  of  a  horse,  on  the  ground  of  hereditary 
disease  alone;  but  it  is  presumed  to  be  just 
possible  that  if  some  general  decay  of  the  sys- 
tem or  such  like,  developing  itself  after  sale, 
could  be  proved  to  be  hereditary,  the  purchaser 
might  have  his  action.  Oliphant  on  Law  of 
Horses  92.  An  analogous  case  is  found  in 
goggles  in  sheep.  Joliff  v.  Bendell,  R.  &  M. 
136,  21  E.  C.  L.  397. 

Kicking  is  a  vice  in  the  temper  of  the  animal. 
Scholefield  v.  Robb,  2  M.  &  Rob.  210. 

Lameness,  either  temporary  or  permanent,  is 
an  unsoundness.  Coatcs  v.  Stephens,  2  M.  & 
Rob.  157;  Kiddell  -'.  Burnard,  9  M.  &  W.  670; 
Elton  v.  Brogden,  4  Campb.  281;  Elton  v. 
Jordan,  1  Stark.  127,  2  E.  C.  L.  56;  Garment 
v.  Barrs,  2  Esp.  673;  Erskine  v.  Swanson,  45 
Neb.  767. 

Where  a  horse  is  warranted  sound  except  as 
to  a  specified  defect,  and  it  appears  that  he  was 
sound  at  the  time  of  the  sale  except  so  far  as 
this  defect  made  him  unsound,  there  is  no 
breach  of  warranty,  even  though  the  defect 
may  make  him  lame.  Morrill  v.  Bemis,  37  Vt. 
155- 

A  bill  of  sale  of  a  horse,  "  sound  and  kind," 
is  a  warranty  of  soundness,  upon  which  the 
vendor  is  liable  if  the  horse  proves  to  be  per- 
manently lame,  although  the  purchaser  knew 
that  he  was  lame  a  week  before  the  sale,  and 
his  lameness  was  talked  of  before  the  sale, 
and  the  vendor  then  refused  to  give  a  warranty. 
Brown  v.  Migelow.  10  Alk'n  (Mass.)  242. 

In  Hoffman  V.  Oatcs,  77  Ga.  705.1t  was  said: 
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HOSIERY.  —  See  note  i. 

"  There  is  certainly  no  error  in  the  charge  that 
an  implied  warranty,  arising  upon  the  fitness 
of  the  thing  sold  for  ordinary  use,  does  not 
embrace  defects  discoverable  by  ordinary 
prudence  and  care.  There  is  abundant  evi- 
dence that  these  defects  in  the  three  horses 
were  discoverable  by  such  care  and  prudence. 
Starting  the  deaf  horse  would  discover  his 
defect.  The  moon-eyes  were  visible,  and  the 
sprained  condition  of  the  third  might  be  as 
easily  discovered." 

Navicular  Joint  Disease  is  unsoundness. 
By  water  v.  Richardson,  I  Ad.  &  El.  508,  28  E. 
C.  L.  135;  Matthews  v.  Parker,  Oliphant  on 
Law  of  Horses  471. 

Nerved  Horse.  —  A  horse  upon  which  the 
operation  of  nerving  has  been  performed  is  un- 
sound.   Best  v.  Osborne,  R.  &  M.  290. 

Overreaching  arises  from  the  bad  formation 
of  the  horse,  and  is  neither  an  unsoundness 
nor  a  vice.  Brown  v.  Elkington,  8  M.  &  W. 
132;  Dickenson  v.  Follett,  1  M.  &  Rob.  299. 

Plunging.  —  In  Hall  v.  Colyer,  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  801,  a  warranty  that  a 
team  was  sound  in  every  respect  was  held 
broken  if  one  of  the  horses  had  a  habit  of  mak- 
ing sudden  plunges. 

Ringbone  Held  to  Be  Unsoundness.  —  Erskine 
v.  Swanson,  45  Neb.  768;  Hobart  v.  Young,  63 
Vt.  363. 

Roaring.  —  Roaring  constitutes  an  unsound- 
ness in  a  horse  if  it  renders  him  less  service- 
able for  a  permanency.  Onslow  v.  Eames,  2 
Stark.  81,  3  E.  C.  L.  326.  But  it  is  said  not  to 
be  an  unsoundness  unless  it  is  shown  to  pro- 
ceed from  some  disease  or  organic  defect. 
Basselt  v.  Collis,  2  Campb.  523.  See  also 
Cjuintard  v.  Newton,  5  Robt.  (N.  Y.)  72. 

Running  Away.  —  In  an  action  for  breach  of 
warranty  and  deceit  in  the  sale  of  a  horse,  the 
warranty  was  shown  to  be  that  the  horse  was 
kind  and  gentle  and  would  work  anywhere. 
The  plaintiff  claimed  damages  for  injuries  re- 
ceived by  the  running  away  of  the  horse.  It 
was  held  that  where  there  was  no  evidence  to 
show  that  the  defendant  knew  or  had  reason 
to  believe  that  the  horse  was  vicious  or  unsafe, 
the  plaintiff  was  not  entitled  to  recover  for  per- 
sonal injuries.    Jones  v.  Ross,  98  Ala.  448. 

Frightened  at  Trolley  Car.  —  In  Meyer  v. 
Krauter,  56  N.  J.  L.  696,  where  the  vendee  was 
3.  woman,  and  the  vendor  told  her,  "  This  is 
your  horse,  exactly  the  horse  you  want,"  and 
used  other  language  of  a  like  kind,  it  was  held 
that  this  was  no  warranty  against  the  horse's 
taking  fright  at  a  trolley  car. 

Shortsightedness.  —  A  warranty  of  soundness 
on  the  sale  of  a  horse  is  broken  by  a  congenital 
malformation  rendering  him,  at  the  time  of 
sale,  less  fit  for  reasonable  use.  An  ex- 
traordinary convexity  of  the  cornea  of  the  eye, 
producing  shortsightedness  and  a  liability  to 
shy,  is  a  malformation  within  this  rule,  and  is 
not  such  a  patent  defect  that  a  purchaser  with 
express  warranty  is  bound  to  notice  it.  Hol- 
liday  v.  Morgan,  1  El.  &  El.  1,  102  E.  C.  L.  1. 

Shying,  when  confirmed,  the  result  of  play- 
fulness, cowardice,  etc.,  is  a  vice;  when  the 
result  of  defective  sight,  an  unsoundness. 
Holiday  v.  Morgan,  28  L.  J.  Q.  B.  9. 

Spavin. —  In  Fitzgerald  v.  Evans,  49  Minn. 
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541,  it  was  held  that  a  special  warranty  upon 
a  sale  of  a  horse  might  be  made  to  cover 
blemishes  or  defects,  such  as  a  spavin,  which 
are  open  and  visible,  as  well  as  other  defects, 
if  the  intention  to  do  so  is  carefully  mani- 
fested. In  this  case  the  spavin  was  obvious 
and  visible  in  the  hock  joint  of  the  animal, 
but  was  of  such  character  that  it  was  uncer- 
tain in  the  mind  of  the  plaintiff  whether  it 
would  be  harmless  or  injurious.  See  also 
Chase  v.  Nichols,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  878. 

Splints.  —  Some  splints  cause  lameness; 
others  do  not.  A  splint,  therefore,  is  not  a 
patent  defect  against  which  a  warranty  is  in- 
operative. The  defendant,  therefore,  having 
warranted  a  horse  sound  at  the  time  of  the 
sale,  is  liable  on  his  warranty  if  the  horse 
afterwards  becomes  lame  from  the  effects  of  a 
splint  visible  when  the  defendant  sold  him. 
Margetson  v.  Wright,  8  Bing.  454,  21  E.  C.  L. 
342,  1  Moo.  &  S.  622;  Smith  v.  Bryant,  10  Jur. 
N.  S.  1107,  13  W.  R.  79,  11  L.  T.  N.  S.  346. 

Stumbling.  —  A  warrant  that  a  horse  is  sure- 
footed and  all  right  in  every  respect,  except 
only  his  stumbling  from  temporary  causes,  is 
broken  if  he  has  such  an  organic  defect  that 
his  stumbling  can  be  avoided  only  by  a 
peculiar  method  of  shoeing,  which  fact  the 
vendee,  though  using  reasonable  diligence,  is 
unable  to  discover.  Morse  v.  Pitman,  64 
N.  H.  11. 

Thinness  of  Sole.  —  In  Bailey  v.  Forrest,  2  C. 
&  K.  131,  61  E.  C.  L.  131,  the  jury  held  thin- 
soled  feet  to  be  no  breach  of  a  warranty  of 
soundness,  under  this  instruction :  "  The  mere 
fact  of  the  horse  in  question  being  thin-soled 
at  the  time  of  the  sale  is  not  sufficient  to  con- 
stitute a  breach  of  the  warranty  of  soundness 
*  *  *  unless  you  are  of  opinion  that  that 
peculiar  formation  had  produced,  at  the  time 
of  the  sale,  actual  lameness." 

Warts,  unless  they  impede  some  natural 
function,  do  not  constitute  unsoundness. 
Kiddell  v.  Burnard,  9  M.  &  W.  670. 

Whistling.  —  Whistling  is  generally  consid- 
ered unsoundness.  Onslow  v.  Eames,  2  Stark. 
81,  3  E.  C.  L.  326.  See  also  Moore  v.  Havi- 
land,  61  Vt.  58,  holding  that  while  expert  testi- 
mony as  to  what  whistling  in  horses  is,  and 
how  it  affects  them,  is  competent,  it  cannot  be 
shown  thereby  that  whistling  is  universally 
regarded  by  those  familiar  with  horses  as  un- 
soundness, it  being  for  the  jury  to  say  whether 
the  alleged  unsoundness  exists.  But  it  is 
proper  to  allow  the  expert,  a  veterinary  sur- 
geon, who  had  opportunities  for  observing  the 
horse's  condition,  to  testify  that  he  saw  no  in- 
dications that  the  horse  was  a  whistler,  and 
that  he  would  have  noticed  such  indications  if 
they  had  existed. 

Yellows,  otherwise  jaundice,  is  unsoundness. 
See  Oliphant  on  Law  of  Horses. 

1.  Hosiery  —  Tariff.  —  In  Hall  v.  Hoyt,  2 
Hunt  Mer.  Mag.  342,  11  Fed.  Cas.  No.  5,934, 
it  was  held  that  hosiery,  as  used  in  a  tariff 
law,  has  a  more  general  meaning  than  "  stock- 
ings," and  signifies  a  class  or  description  of 
goods.  See  also  Hadden  v.  Hoyt,  2  Hunt 
Mer.  Mag.  269,  11  Fed.  Cas.  No.  5,890.  And 
see  the  title  Rf.venue  Laws. 
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CROSS-REFERENCES. 

See  also  the  titles  ABATEMENT  OF  NUISANCES,  vol.  1,  p.  63;  BOARDS 
OF  HEALTH,  vol.  4.  p.  596;  CHARITIES  AND  TRUSTS  FOR 
CHARITABLE  USES,  vol.  5,  p.  893;  EXEMPTIONS  FROM  TAX- 
ATION, vol.  12,  p.  266;  INSANITY;  MUNICIPAL  CORPORATIONS; 
POLICE  POWER;  PUB  LLC  OFFLCERS. 

I.  Scope  of  Title.  —  This  article  is  devoted  to  institutions  for  the  sick  or 
injured,  the  afflicted  or  diseased  in  body  or  mind ;  to  hospitals  or  asylums  for 
infants  and  orphans,  and  for  aged  and  superannuated  persons;  also  to  hos- 
pitals for  sick  or  injured  animals.  With  institutions  for  educational  or  cor- 
rectional purposes,  or  with  almshouses,  poorhouses,  and  similar  organizations, 
it  has  nothing  to  do.  All  these  topics  are,  or  will  be,  fully  treated  under 
their  appropriate  heads.1  The  article  is  further  restricted  because  of  the  fact 
that  hospitals  and  asylums  have  already  been  fully  considered  in  their  impor- 
tant relations  to  the  law  of  charities  and  trusts  for  charitable  uses  and  exemp- 
tions from  taxation.2 

II.  Definitions  —  Hospitals  and  Asylums  —  Hospital.  —  An  institution  for  the 
reception  and  care  of  sick,  wounded,  infirm,  and  aged  persons;  generally 
incorporated,  and  then  of  the  class  of  corporations  called  charitable  and 
eleemosynary. 3 

1.  See  ihe  titles  Houses  of  Refuge  and  3.  Hospitals  are  eleemosynary  institutions 
Correction, /w/;  Poor  and  Poor  Laws.  designed  for  the  benefit  of  poor  and  indigent 

2.  Sec  the  titles  Charities  and  Trusts  for  persons.  Anciently,  the  term  "  hospital  "  In- 
Cn aritaule  Uses,  vol.  5,  p.  893;  Exemptions  eluded  both  hospitals,  popularly  socalled.  and 
(from  Taxation),  vol.  12,  p.  266.  colleges.    Philips  v.  Bury,  2  T.  R.  346. 
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Public  Hospitals. 


Asylum.  —  An  institution  for  the  protection  and  relief  of  the  unfortunate.1 

The  Words  "Charitable"  and  "Eleemosynary"  are  now  considered  synonymous. 
"  Kleemosynary  "  is  less  broad  and  comprehensive,  but  in  legal  acceptation  the 
expressions  are  substantially  equivalent.8 

Titles,  Names,  or  Appellations.  —  Hospitals  and  asylums,  sometimes  when 
founded  by  private  benefaction,  less  frequently  when  created  by  statute,  have 
bestowed  upon  them  names  or  appellations  of  a  nature  more  or  less  fanciful. 
Such  terms  as  "  Home,"  "  House,"  "  Protectory,"  "  Rest,"  "  Sanitarium," 
Harbor,"  '•'  Shelter,"  "  Institute,"  "  Retreat,"  and  the  like,  commonly 
enter  into  and  form  part  of  the  name  of  the  new  institution.  The  name,  of 
course,  is  of  little  importance,  where  the  purpose  and  design  are  clear  and 
properly  carried  out.3 

III.  Classification.  —  All  hospitals  and  asylums  may  be  divided  into  two 
general  classes,  public  or  private. 

1.  Public  Hospitals  and  Asylums.  —  To  constitute  a  public  hospital,  four  ele- 
ments or  conditions  must  be  present:  the  purpose  must  be  charitable;  the 
benefits  gratuitously  furnished;4  the  beneficiaries  unrestricted  and  indefinite 
within  the  extent  of  the  charity,5  and  the  institution  itself  must  be  of  gov- 
ernmental foundation  and  under  governmental  control.6 


1.  Asylum.  —  See  the  word  Asylum,  vol.  3, 
p.  167;  State  v.  Bacon,  6  Neb.  291;  Curtis  v. 
Allen,  43  Neb.  189. 

Institution  for  the  Blind  —  When  an  Asylum  — 
Nebraska.  — ■  Where  educational  institutions  are 
under  one  department  of  the  state  government, 
and  asylums  under  another  department,  it  has 
been  held  that  an  institution  where  the  blind 
were  maintained  and  educated  at  public  ex- 
pense was  an  asylum  rather  than  a  school. 
State  v.  Bacon,  6  Neb.  286. 

Soldiers'  Home  an  Asylum.  —  In  Wolcott  v. 
Holcomb.  97  Mich.  361,  the  court,  by  Grant, 
J.,  held  that  a  certain  "  Soldiers'  Home."  of 
the  same  type  and  nature  as  those  established 
in  nearly  all  the  states,  was  an  asylum;  that 
it  was  purely  eleemosynary  in  character,  and 
lhat  all  institutions  in  the  state  established  and 
maintained  at  the  public  expense  for  the  care, 
education,  and  support  of  the  unfortunate  be- 
long to  this  class  of  institutions,  and  are 
included  in  the  term  "  asylum"  as  used  in 
the  constitution.  "  It  is  immaterial  whether 
they  are  called  schools,  retreats,  homes,  or 
asylums." 

2.  "  The  Words  '  Charitable '  and '  Eleemosynary' 

are  practically  synonymous,  the  latter  being 
technically  employed  to  designate  a  class  of 
corporations  organized  for  charitable  pur- 
poses." People  v.  Fitch,  12  N.  Y.  App.  Div. 
584,  citing  4  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  188.  See  also  the  title  Charities  and 
Trusts  for  Charitable  Uses,  vol.  5,  p.  895, 
note. 

3.  Name  of  Little  Importance. — See  Atty.-Gen. 
*.  Moore,  19  N.  J.  Eq.  517. 

"An  asylum  may  be  a  society,  and  a  society 
may  be  an  asylum.  It  is  the  thing,  the  cor- 
porate being,  and  not  the  name  of  the  thing  or 
corporate  being,  which  is  material."  Dough- 
ten  v.  Vandever,  5  Del.  Ch.  71. 

4.  See  Philadelphia  v.  Masonic  Home,  160 
Pa.  St.  578,  40  Am.  St.  Rep.  736. 

Probably  in  all  or  in  the  majority  of  both 
public  and  private  charitable  hospitals  and 
asylums,  where  a  patient  or  inmate  is  finan- 
cially able  to  pay  wholly  or  in  part  for  his 


treatment,  maintenance,  and  general  care,  it. 
is  customary  to  require  that  such  payment 
should  be  made.  But  the  circumstance  does 
not  alter  the  character  of  the  institution. 

5.  Beneficiaries  Unrestricted  and  Indefinite  — 
United  States.  —  Russell  v.  Allen,  107  U.  S. 
167;  Vidal  v.  Philadelphia,  2  How.  (U.  S  )  192. 

Connecticut.  —  Hearns  v.  Waterbury  Hospi- 
tal, 66  Conn.  98. 

Louisiana.  —  Auch's  Succession,  39  La.  Ann. 
1045- 

Massachusetts.  —  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am.  Rep. 

529- 

Michigan.  —  Downes  ».  Harper  Hospital,  101 
Mich.  555,  45  Am.  St.  Rep.  427. 

Missouri.  —  Howe  v.  Wilson,  91  Mo.  51,  60 
Am.  Rep.  226. 

New  York.  —  Van  Tassel  v.  Manhattan  Eye, 
etc.,  Hospital,  (Supm.  Gen.  T.)  15  N.  Y. 
Supp.  620;  Joel  v.  Woman's  Hospital,  89  Hun 
(N.  Y.)  73;  Ward  v.  St.  Vincent's  Hospital, 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  91. 

Pennsylvania.  —  Philadelphia  v.  Fox,  64  Pa. 
St.  182;  Donohugh's  Appeal,  86  Pa.  St.  309; 
Philadelphia  v.  Masonic  Home,  160  Pa.  St. 
578,  40  Am.  St.  Rep.  736;  Croxall's  Estate,  162 
Pa.  St.  580. 

Canada.  —  Donaldson  v.  General  Public 
Hospital,  30  N.  Bruns.  279. 

It  is  obvious,  however,  that  a  certain  degree 
of  definiteness  must,  of  necessity,  be  required 
and  recognized.  A  public  hospital  or  asylum 
is  usually,  perhaps  invariably,  designed  for 
the  benefit  of  the  residents  of  a  particular 
state,  county,  or  municipality.  Applicants  for 
admission  must,  ordinarily,  reside  within  cer- 
tain territorial  limits,  and  such  fact  —  except 
perhaps  in  "emergency  cases"  —  must  be 
established  before  admission  can  be  secured. 

6.  See  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  673;  Head  v.  Curators,  47  Mo. 
224. 

"  A  Charity  May  Be  Public  though  Administered 
by  a  Private  Corporation  ;   and  to  hold  a  cor- 
poration to  be  public  because  the  charity  was 
public  would  be  to  confound  the  popular  with 
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2.  Private  Hospitals  and  Asylums.  —  There  are  many  hospitals  and  asylums, 
whose  foundation  or  organization  is  due  to  private  philanthropy,  which  do 
not  confine  their  benevolent  ministrations  to  definite  beneficiaries,  but,  like 
public  hospitals,  succor  and  relieve  all  within  the  legitimate  scope  and  com- 
pass of  their  charity.  Such  institutions,  from  the  nobleness  of  their  design, 
are  the  instruments  of  incalculable  good  and  are  much  favored  at  law.1 

Payments  by  Patients  Financially  Able  Do  Not  Affect  Status  of  Institution.  —  As  already 
stated  in  relation  to  public  hospitals  and  asylums,  the  character  of  the  insti- 
tution is  in  no  way  changed  by  the  fact  that  a  patient  or  inmate  of  a  private 
charitable  hospital  or  asylum  who  is  financially  able  to  pay  wholly  or  in  part 
for  his  board,  treatment,  and  care  generally,  will  usually  be  required  to  do  so. 
Where  the  funds  so  received  are  disbursed  further  to  aid  and  relieve  suffering 
in  the  legitimate  mission  of  the  hospital  or  asylum,  the  law  will  regard  them 
as  an  incidental  addition  to  the  trust  fund  or  income.8 

Beneficiaries  Definite  and  Restricted.  —  In  many,  perhaps  in  most,  cases  where 
hospitals  or  asylums  are  founded  by  private  or  individual  benefaction,  for 
purposes  recognized  by  law  as  charitable  and  to  furnish  benefits  gratuitously, 
the  beneficiaries  are  strictly  defined  and  restricted.  The  recipients  of  the 
charity  are  not  "  determined  by  some  distinction  which  involuntarily  affects 
or  may  affect  any  of  the  whole  people,"3  but  they  are  limited  and  selected 
according  to  the  pleasure  of  the  founder.  Institutions  of  this  nature  are 
usually  established  for  the  benefit  of  the  sick,  injured,  helpless,  or  super- 
annuated of  some  particular  order,  employment,  church,  religious  sect  or 
denomination,  brotherhood,  association,  or  society. 

Hospitals  Maintained  by  Certain  Corporations  for  the  Benefit  of  Their  Employees.  —  It  is 
not  unusual  for  a  railroad,  manufactory,  or  other  corporation,  having  in  its 
service  a  large  force  of  men,  the  nature  of  whose  employment  exposes  them 
to  physical  danger,  to  maintain  a  hospital  for  sick  or  injured  employees. 
Frequently  the  employees  contribute  to  the  support  of  such  institution. 
Hospitals  of  this  character  fall  within  the  present  class  —  eleemosynary  and 
charitable,  but  with  definite  beneficiaries.4 

Hospitals  of  Mutual  Benevolent  and  Friendly  Societies.  —  In  this  class  also  belong  hos- 
pitals and  asylums  of  mutual  benevolent  or  friendly  societies,  established  for 


the  strictly  legal  sense  of  terms,  and  to  jar  with 
the  whole  current  of  decisions  from  the  time 
of  Lord  Coke."  Regents  v.  Williams,  9  Gill 
&  J.  (Md.)  401,  31  Am.  Dec.  72,  citing  2  Kent's 
Com.  273.  See  also  Dartmouth  College  v. 
Woodward,  4  Wheat.  (U.  S.)  671. 

8tatus  of  Private  Eleemosynary  Corporation  Not 
Changed  by  Receipt  of  Public  Money.  —  Wh'  -e  a 
corporation  is  eleemosynary  and  private  at 
first,  subsequent  endowments  by  the  state  can- 
not affect  its  character  and  make  it  public. 
Regents  v.  Williams,  9  Gill  &  J.  (Md.)  398,  31 
Am.  Dec.  72. 

1.  Private  Eleemosynary  Corporation.  —  See 
Vinccnnes  University  v.  Indiana,  14  Mow.  (U. 
S.)  276;  Cleavcland  v.  Stewart,  3  Ga.  291; 
Board  of  Education  v.  Bakewell,  122  111.  339; 
Washingtonian  Home  v.  Chicago,  157  III.  424; 
Downing  v  Indiana  State  Board  of  Agricul- 
ture, 129  Ind.  455;  Louisville  v.  Louisville 
University,  15  B.  Mon.  (Ky.)  643. 

Right  of  Municipality  to  Maintain  Its  Indigent 
Sick  at  Private  Hospital.  —  In  Tucker  v.  Board 
of  Aldermen,  4  Nev.  20,  right  and  authority 
had  been  given  by  statute  to  the  common 
Council  of  such  city  to  "  establish  .1  board  of 
health  to  prevent  the  introduction  and  spread 
of  disease;  to  establish  a  city  infirmary  and 


provide  for  the  indigent;  "  also  "  to  make  all 
necessary  contracts  and  agreements  for  the 
benefit  of  the  city."  The  Supreme  Court  held 
that  under  this  statute  the  defendant  was 
authorized,  where  there  was  no  infirmary 
belonging  to  the  city,  to  contract  for  the 
care  and  maintenance  of  its  indigent  sick  at 
private  hospitals  or  in  any  other  manner 
expedient. 

2.  Payments  by  Patients  Do  Not  Change  Status 
of  Institution.  —  American  Asylum  v.  Phoenix 
Bank,  4  Conn.  178,  10  Am.  Dec.  112;  Mc- 
Donald v.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529;  Gooch  v. 
Associat'1".!,  etc.,  109  Mass.  559;  Downes  v. 
Harper  Hospital,  101  Mich.  555,  45  Am.  St. 
Rep.  427;  People  v.  Purdy,  58  Hun  (N.  Y.) 
386;  Philadelphia  v.  State  Hospital,  154  Pa. 
St.  9;  Si.  Joseph's  Hospital  Assoc.  v.  Ashland 
County,  go  Wis.  636.  Compare  Rolls  v.  Miller, 
25  Ch.  D.  206. 

3.  Philadelphia  v.  Masonic  Home,  160  Pa. 
St.  578,  40  Am.  Si.  Rep.  736. 

4.  Hospitals  for  Employees  of  Certain  Corpora- 
tions—  Eleemosynary,  with  Definite  Beneficiaries. 
—  Union  Pac.  R.  Co.  v.  Artist,  60  Fed.  Rep. 
306;  Richardson  v.  Carbon  Hill  Coal  Co.,  IO 
Wash.  651. 
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the  benefit  of  their  own  members  and  maintained  by  dues  or  assessments 
levied  upon  the  membership  generally. 

Non-eleemosynary  —  Conducted  as  Business  Enterprises  for  Profit.  —  Private  hospitals  and 
asylums  are  sometimes  organized  and  carried  on  as  business  enterprises,  for 
the  profit  and  advantage  of  those  conducting  them  or  financially  interested 
therein.  Such  institutions,  although  frequently  productive  of  much  good, 
are  not  charitable  or  eleemosynary.1 

IV.  INCORPORATION  —  Public  Hospitals  and  Asylums  —  Usually  Incorporated.  —  A 
public  hospital  or  asylum  is  almost  invariably  an  incorporated  body.  Incor- 
poration is  generally  necessary  to  its  creation  and  continued  existence. 

Apparent  Exceptions.  —  There  are  some  cases  which  seemingly  form  exceptions 
to  the  general  rule.  Certain  municipal  hospitals  are  without  charters,  but  are 
formed  and  maintained  under  the  general  delegated  authority  given  by  the 
state  to  municipalities.  There  seem,  also,  to  be  instances  where  municipal 
corporations,  by  authority  of  their  charters,  have  organized  permanent  and 
general  public  hospitals  and  asylums,  but  have  omitted  securing  for  them  any 
especial  charters.  Such  an  institution  is  not,  of  itself,  an  incorporated  body, 
but  is  apparently  a  distinct  department  or  branch  of  the  municipal  organiza- 
tion, for  which  the  municipality  is  responsible. * 

Private  Hospitals  and  Asylums  —  Incorporation  Not  Necessary  unless  Made  So  by  Statute.  — 
Unless  required  by  statute,  incorporation  is,  of  course,  not  necessary  for  the 
establishment  or  maintenance  of  a  private  hospital  or  asylum.3 

Effect  of  incorporation.  —  An  unincorporated  private  eleemosynary  hospital 
does  not  become  a  public  charitable  institution  upon  receiving  a  charter  from 
the  state.  Incorporation  adds  to  the  permanency  and  stability  of  an  institu- 
tion, but  does  not  change  its  nature.4 

V.  Public  and  Private  Charitable  Hospitals  and  Asylums  —  1.  Closely 
Analogous  at  Law.  —  A  public  charitable  hospital  or  asylum  and  an  incor- 
porated private  charitable  hospital  or  asylum  exercising  public  charity  are  in 
many  respects  so  closely  analogous  that  it  may  perhaps  be  safely  said  that  the 
law  itself  regards  them  in  much  the  same  manner.    This  applies,  however,  to ; 

1.  Ordinance  Regulating  Private  Asylum  Should  by  Porter,  J.,  in  its  opinion,  conceded  that  in 

Net  Be  Oppressive  or  Unreasonable.  —  The  peti-  the  common-law  states  the  law  might  be  dif- 

tioner  owned  twenty-two  acres  of  land  with  ferently  construed  and  such  an  ordinance  held 

a  number  of  buildings  thereon,  which  prop-  oppressive.    But  the  peculiar  conditions  ex- 

erty  he  used  in  carrying  on  a  private  asy-  isting  in  New  Orleans,  where  an  epidemic 

lum  or  hospital  for  mild  cases  of  insanity,  periodically  occurred,  justified  the  vesting  of 

nervous  diseases,  and  habitual  drunkenness,  extensive  discretion  in  the  city  council,  and 

his  business  apparently  being  well  established.  therefore  the  inhibition  of  private  hospitals 

Subsequently  an  ordinance  was  enacted  in  the  was  justifiable. 

county  requiring  every  person  engaged  in  the  Municipality  Cannot  Require  Private  Hospital  to 

business  of  maintaining  a  pri  vate  hospital  or  Take  Out  License,  unless  Such  Right  Is  Given 

hospital  for  the  insane  to  take  out  a  license,  Municipality.  —  See  Bessonies  v.  Indianapolis, 

and  also  requiring  that  the  buildings  used  in  71  Ind.  190. 

the  business,  with  the  walls,  etc.,  surrounding  2.  An  Unincorporated  Institution,  organized, 

them,  should  be  of  a  prescribed  height,  thick-  administered,  and  maintained  by  a  municipal- 

ness,  etc.    The  ordinance  contained  one  or  ity,  and  known  as  "  The  Insane  Asylum," 

more  provisions  of  seemingly  needless  strict-  may  be  the  object  of  a  charitable  bequest.  A 

ness.    The  petitioner  was  arrested  and  impris-  bequest  to  such  an  institution  is  intended  for 

oned  for  maintaining  a  hospital  in  violation  of  the  relief  of  the  indigent  insar.e  of  the  city, 

this  ordinance.    The  Supreme  Court,  by  De  and  vests,  at  the  testator's   death,    in  the 

Haven,  J.,  held  that  such  ordinance  was,  under  municipality  for  the  use  of  the  unfortunate 

the  circumstances,  unreasonable  and  void  in  cared  for  by  it.    Vance's  Succession,  39  La. 

each  and  all  of  its  provisions.    It  was  declared  Ann.  371.    See  the  title  Charities  and  Trusts 

invalid  and  the  petitioner  was  discharged.  for  Charitable  Uses,  vol.  5,  p.  893. 

Exp.  Whitwell,  98  Cal.  73,  35  Am.  St.  Rep.  152.  3.  Incorporation  Adds  to  Permanency,  but  Does 

Right  of  Municipality  to  Prohibit  Private  Hos-  Not  Otherwise    Change  Status.  —  In   the  fre- 

pitals  Within  Its  Limits  —  Louisiana.  —  In  the  quenily  cited  case  of  Atty.-Gen.  v.  Pearce,  2 

early  case  of  Milne  v.  Davidson,  5  Mart.  N.  S.  Atk.  87,  Lord  Chancellor  Hardwicke  declared 

(La.)  409,  the  Supreme  Court  sustained  the  that  the  'charter  of  the  crown  cannot  make  a 

validity  of  an  ordinance  of  the  city  of  New  charity  more  or  less  public,  but  only  more  per- 

Orleans  prohibiting  private  hospitals  within  manent  than  it  would  otherwise  be. 

its  incorporated  limits.    The  court,  however,  4.  Atty.-Gen.  v.  Pearce,  2  Atk.  88. 
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private  institutions  dispensing  what  some  statutes  term  "  purely  public 
charity;"  that  is,  to  institutions  whose  beneficiaries  are  indefinite  and 
unrestricted,  rather  than  to  those  whose  bounty  is  limited  to  particular  bene- 
ficiaries. 

2.  Support  and  Maintenance.  —  There  are,  ordinarily,  but  three  sources  of 
revenue  by  which  public  or  private  charitable  hospitals  and  asylums  are  sup- 
ported and  maintained:  receipts  of  public  money,1  fees  or  other  compensa- 
tion paid  by  or  for  patients  or  inmates,2  and  donations  or  gifts.3 

3.  Government  —  Officers  and  Employees  —  a.  BOARD  OF  DIRECTORS.  —  By 
whatever  designation  known,  the  control  of  every  public  or  private  charitable 
hospital  and  asylum  must  apparently  be  intrusted  to  a  board  clothed  with 
plenary  authority  to  act  in  the  premises  and  fully  carry  out  and  administer 
the  provisions  of  the  charter.  Such  boards  are  usually  designated  boards  of 
directors,  trustees,  superintendents,  or  commissioners.  And  it  may  safely  be 
stated  that  so  long  as  there  is  no  palpable  exhibition  of  injustice,  oppression. 


1.  Warrants  on  State  Treasury  for  Expenses  of 
Insane  Asylum  —  When  to  Be  Issued.  —  See 
Tandy  v.  Norman,  16  Ky.  L.  Rep.  290. 

Unexpended  Balance  of  Appropriation  for 
Insane  Asylum  —  Duty  of  Auditor.  —  See  Nor- 
man v.  Central  Kentucky  Lunatic  Asylum, 
92  Ky.  10. 

2.  Liability  of  Estate  of  Lunatic  for  Care  and 
Maintenance.  —  In  Humber  v.  Central  Ken- 
tucky Lunatic  Asylum,  16  Ky.  L.  Rep.  756,  it 
was  held  that  the  estate  of  one  found  by  the 
verdict  of  a  jury  to  be  a  lunatic  is  liable  to  the 
asylum  for  his  support  and  treatment,  unless 
such  verdict  also  finds  that  he  has  not  estate 
sufficient  for  his  support. 

Liability  of  Relatives  —  Term  "  Relatives  "  Con- 
strued —  Adult  Child.  —  The  term  "  relatives," 
as  used  in  Code  Iowa  (1873),  §  1433  (Code  1897, 
£  2297),  with  reference  to  liability  for  the 
maintenance  of  a  patient  in  the  insane  asylum, 
means  only  those  who  are  legally  bound  for 
the  support  of  such  person.  A  father  is  not 
bound  to  maintain  an  adult  child.  Monroe 
County  v.  Teller,  51  Iowa  670. 

Liability  for  Support  of  Parent.  —  In  Richard- 
son County  v.  Smith,  25  Neb.  767,  it  was  held 
that  there  was  no  liability  at  common  law  or 
by  statute  against  the  children  of  insane  per- 
sons for  the  maintenance  of  the  latter  in  the 
state  hospital  for  the  insane. 

Liability  of  Brothers  and  Sisters  of  Insane  Per- 
■on.  —  Under  Comp.  Stat.  Nebraska,  c.  40,  the 
brothers  and  sisters  of  an  insane  person  are 
not  liable  for  the  expenses  incurred  in  his 
treatment  in  the  insane  hospital  during  such 
insanity.  Richardson  County  :•.  Frederick,  24 
Neb.  596. 

Husband  Not  Liable  for  Expense  of  Treatment  of 
Insane  Wife  Ordered  to  Be  Sent  to  Insane  Hospital 

Iowa  Statute.  —  Delaware  County  v.  Mc- 
Donald, 46  Iowa  170. 

Liability  of  County  —  Right  of  Recovery  Over. 
—  As  to  the  right  of  a  county,  under  the  stat- 
utes of  Massachusetts,  to  recover,  for  the  sup- 
port of  an  insane  person  in  its  receptacle  for 
the  insane,  of  the  city  or  town  bound  by  law 
to  maintain  such  person,  and  the  right  of  the 
town  or  city  to  recover  of  such  person  such 
amount  paid  to  the  county,  sec  Ne wburyport 
v.  Crccdon,  146  Mass.  134,  148  Mass.  158.  See 
also  State  v.  Douglas  County,  18  Neb.  601; 
Hangor  v.  Orncvillc,  90  Mc.  217. 
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Constitutionality  of  Statute  Authorizing  Recov- 
ery by  County  —  Husband's  Liability  for  Support 
of  Insane  Wife.  —  The  Nebraska  statute  purport- 
ing to  authorize  the  recovery  from  persons 
legally  bound  for  the  support  of  an  insane  per- 
son of  the  sum  paid  by  the  county  for  the  care 
and  treatment  of  such  insane  person  at  the 
state  insane  hospital,  when  the  care  and  treat- 
ment have  been  furnished  upon  the  finding  of 
the  proper  commissioners  of  the  county,  was 
held  to  be  unconstitutional.  The  case  arose 
upon  the  liability  of  a  husband  to  the  county 
for  the  support  of  his  insane  wife.  Baldwin 
v,  Douglas  County,  37  Neb.  283.  See  also 
Richardson  County  v.  Frederick,  24  Neb. 
596;  Richardson  County  v.  Smith,  25  Neb. 
767. 

Policy  of  New  York  Statutes.  —  In  Long  Island 
State  Hospital  v.  Stuart,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  48,  it  was  said  that  it  would 
seem  that  "  the  scheme  of  the  law  is  to  require 
primarily  that  the  support  of  the  indigent  in- 
sane shall  devolve  upon  the  relative ;  that  only 
upon  failure  or  refusal  to  discharge  that  duty 
is  care  assumed  by  the  state;  and  that  before 
any  relative  can  be  legally  charged  with 
liability  for  the  board  of  the  patient  in  the 
state  institution,  an  order  must  be  made  estab- 
lishing the  remissness  of  such  relative,  and 
directing  the  confinement  of  the  patient  at  his 
charge  and  expense." 

Termination  of  Liability  of  Volunteer.  —  An 
employee  of  a  corporation  was  admitted  to  a 
hospital  upon  the  express  promise  of  the  cor- 
poration that  it  would  pay  the  hospital  charges. 
Later,  but  while  the  patient  was  still  incapable 
of  being  removed  from  the  institution,  the  cor- 
poration withdrew  its  promise  of  responsibility 
and  notified  the  hospital  that  it  would  pay 
nothing  in  future.  No  definite  period  of  dura- 
tion of  liability  had  originally  been  agreed 
upon.  It  was  held  that  the  corporation  could 
not  terminate  the  contract  abruptly  and  at  its 
own  volition;  that  there  was  an  implied  con- 
dition by  which  such  contract  was  binding 
upon  the  promisor  until  the  patient  had  so  far 
recovered  as  lo  be  able  to  leave  the  hospital 
without  danger.  St.  Barnabas  Hospital  v. 
Minneapolis  International  Electric  Co.,  68 
Minn.  254. 

3.  Sec  the  title  Charities  and  Trusts  fo» 

Charitable  Uses,  vol.  5,  p.  893. 
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malfeasance,  or  misfeasance  in  office,  the  disposition  of  the  courts  is  to  sustain 
the  action  of  the  governing  board  where  it  acted  fairly  within  its  discretion.1 

b.  Eligibility  of  Women  as  Officers.  —  In  Ohio  the  position  of  med- 
ic, il  superintendent  of  an  insanity  hospital  is  considered  an  "  office  "  within 
the  provision  of  the  state  constitution  that  "  no  person  shall  be  elected  or 
appointed  to  any  office  in  this  state  unless  he  possesses  the  qualifications  of 
an  elector."2 

c.  Tenure  of  and  Removal  from  Office.  —  The  terms  of  office  of  the 
governing  boards  are  usually  fixed  by  statute,  and  those  of  the  staff  and  other 
officers  by  the  charter  or  by  the  trustees  under  authority  of  the  charter.3 
Courts  have,  as  a  rule,  sustained  boards  of  trustees  in  removing  any  officer  or 
member  of  the  hospital  or  asylum  staff  from  his  or  her  position  before  the 
expiration  of  the  term,  where  it  was  manifestly  an  advantage  to  the  institu- 
tion that  such  removal  should  take  place  and  the  conduct  of  such  officer  fur- 
nished a  reasonable  ground  for  such  action.4 

4.  Confinement  in  Insane  Asylum.  —  It  is  held  that  a  person  may  not  be  law- 
fully placed  or  detained  in  an  insane  asylum  against  his  will  unless  actually 
insane.  But  the  confinement  of  a  person  dangerously  insane  is  always  justi- 
fiable.5 

5.  Liability  for  Tort  or  Negligence  —  a.  Personal  Liability  of  Officer. 
—  A  patient  who  enters  a  charitable  institution  for  treatment,  and  is  injured 
through  the  malpractice,  lack  of  skill,  or  unprofessional  conduct  of  any  one 
of  the  hospital  physicians,  or  is  injured  by  reason  of  the  neglect,  tort,  or  act 
or  omission  of  a  nurse,  attendant,  or  other  employee  or  official  of  such  insti- 
tution, may  bring  an  action  against  the  offending  party  by  whom  the  injury 
was  directly  caused.6 


1.  Expulsion  of  Inmates.  —  See  Tuck  v.  In- 
dustrial Home,  etc.,  106  Cal.  216;  People  v. 
Sailors'  Snug  Harbor,  54  Barb.  (N.  Y.)  533, 
which  were  cases  of  expulsion  of  inmates  for 
disorderly  conduct. 

Powers  of  General  and  Special  Commissioners.  — 
See  Long  v.  Central  Kentucky  Lunatic 
Asylum,  9  Ky.  L.  Rep.  699. 

Expenditures  for  Necessary  Improvements  — 
Powers  of  Commissioners. —  See  Norman  v.  Cen- 
tral Kentucky  Lunatic  Asylum,  92  Ky.  10. 

2.  Holder  of  Office  Must  Be  Elector  —  Ohio.  — 
State  v.  Wilson,  29  Ohio  St.  347.  See  also 
State  v.  Rust,  4  Ohio  Cir.  Ct.  329,  2  Ohio  Cir. 
Dec.  577. 

In  Massachusetts  the  governor  and  council 
submitted  to  the  justices  of  the  supreme  judi- 
cial court  the  question  whether,  under  c.  291, 
§  2,  of  the  Acts  of  1879,  which  empowers 
the  governor,  "  with  the  advice  and  consent  of 
the  council,  to  appoint  nine  persons,  who  shall 
constitute  a  state  board  of  health,  lunacy,  and 
charity,"  it  was  competent  to  appoint  a  woman 
on  said  board,  and  they  answered  in  the 
affirmative.  Opinion  of  Justices,  136  Mass. 
578. 

3.  See  the  local  statutes. 

4.  People  v.  Higgins,  15  111.  110.  See  Ben- 
thall  v.  Kilmorey,  25  Ch.  D.  39. 

Discharge  of  Physician  and  Steward  During  His 
Term,  Without  Charges  Preferred  Sustained  — 
North  Carolina.  —  Ellis  v.  State  Inst,  for  Deaf, 
etc.,  68  N.  Car.  424.  See  also  Moore  v.  Archi- 
bald, 5  N.  Dak.  359. 

By-law  Excluding  from  Practice  in  Hospital 
Physicians  Who  Do  Not  Comply  with  Codes  of 
Ethics  of  Certain  Medical  Societies  Upheld.  — 
People  v.  Julia  F.  Burnham  Hospital,  71  111. 
App.  246. 


Abuse  of  Patients  —  Dangerous  Drugs  Adminis- 
tered by  Irresponsible  Attendants. —  In  State  v. 
Hay,  45  Neb.  321,  where  the  superintendent  of 
the  hospital  for  the  insane  at  Lincoln  was  re- 
moved by  the  governor,  the  court  said:  "  We 
shall  not  argue  to  prove  that  the  wanton  abuse 
of  patients  committed  to  such  institutions  is 
cause  for  removal  under  the  law  of  this  case; 
and  it  is  wholly  immaterial  whether  such 
abuse  be  in  the  way  of  physical  restraint  of 
patients,  or  in  permitting  the  giving  by  irre- 
sponsible attendants,  at  their  pleasure,  with- 
out prescription  or  direction  of  the  physicians 
in  charge,  of  dangerous  doses  of  narcotics  or 
other  drugs." 

5.  Van  Deusen  v.  Newcomer,  40  Mich.  90. 
In  this  case  it  was  left  undecided  whether,  in 
doubtful  cases,  an  inquisition  to  determine  the 
insanity  of  a  person  is  prerequisite  to  his  con- 
finement in  an  asylum;  Cooley,  J.,  and  Camp- 
bell, C.  J.,  holding  that  it  is;  Marsion  and 
Graves,  JJ.,  holding  the  contrary.  See  the 
title  Insanity. 

6.  Liability  of  Hospital  Officer  —  Neglect  of  Pa- 
tient.—  In  the  report  of  Drefahl  v.  Connell,  85 
Wis.  109,  it  does  not  clearly  appear  how  the 
suit  was  brought,  whether  against  the  defend- 
ant as  superintendent  of  the  hospital,  or  indi- 
vidually; but  the  Supreme  Court,  by  Cassoday, 
J.,  held  that  a  complaint  by  an  inmate  of  a 
county  hospital,  brought  against  the  defendant, 
the  superintendent  of  such  hospital,  alleging 
negligence  and  failure  upon  the  part  of  the 
defendant  properly  to  care  for,  treat,  etc., 
the  plaintiff,  by  reason  of  which  neglect  his 
malady  was  increased  and  augmented,  stated 
a  good  cause  of  action. 

Unauthorized  Autopsy.  —  In  Burney  ^.Chil- 
dren's Hospital,  169  Mass.  57,  61  Am.  St.  Rep. 
762  Volume  XV. 


Hospitals  for 


HOSPITALS  AND  ASYLUMS. 


Contagious  Diseases. 


b.  Liability  of  the  Institution.  — a  Public  Hospital  or  Asylum  is  liable  for 
the  tort  or  negligence  of  an  officer  or  servant  only  when  such  corporation  has 
been  guilty  of  negligence  in  selecting  such  officer  or  servant.  When  the  cor- 
poration has  exercised  due  and  reasonable  care  in  the  original  selection  of  the 
offending  officer  or  servant,  it  is  not  liable  for  his  subsequent  act,  unless  prior 
to  the  occurrence  of  such  act  knowledge  of  the  unfitness  and  incapacity  of 
such  officer  or  servant  was  communicated  to  and  fully  brought  home  to  the 
corporation. 

Private  Charitable  institution.  —  And  the  same  principles  apply  in  the  case  of 
private  charitable  hospitals  and  asylums.1 

VI.  Hospitals  foe  Contagious  Diseases  —  in  General.  —  The  terms  "  hos- 
pital for  contagious  diseases,"  "  plague  hospital,"  "  pest  house,"  "  isolation 
hospital,"  and  "  emergency  hospital,"  which  frequently  occur  in  statute  and 
report,  are  almost  self-descriptive  and  are  nearly  equivalent.  Each  denotes  a 
place  of  shelter  and  refuge  devoted  to  the  care  of  unfortunates  suffering  from 
maladies  so  malignant  and  dangerous  to  the  public,  because  of  their  infec- 
tious, contagious,  and  deadly  character,  as  to  require  the  isolation  and  seclu- 
sion of  all  persons  afflicted  with  them. 

Are  Public  Hospitals.  —  By  whatever  term  known,  each  is  a  public  hospital  and 
is  ordinarily  under  direct  state  or  municipal  management  and  control.2 


273,  a  father  intrusted  a  minor  child  lo  a  hos- 
pital; the  child  died,  and  an  autopsy  was  per- 
formed upon  ihe  dead  body,  without  the 
knowledge  or  consent  of  the  father.  In  an 
action  brought  by  the  father  for  damages,  the 
court  below  sustained  a  general  demurrer  to 
the  complaint.  The  Supreme  Court  reversed 
the  court  below  sustaining  such  demurrer,  and 
without  going  into  the  question  whether  the 
nature  of  the  hospital  was  such  that  the  action 
could  be  maintained  against  it  for  the  alleged 
illegal  acts  of  its  officers  and  servants,  held 
that  the  complaint  stated  a  good  cause  of 
action. 

False  Imprisonment  in  Insane   Asylum. —  In 

Van  Deusen  v.  Newcomer,  40  Mich,  go,  the 
question  whether  the  superintendent  of  an 
insane  asylum  is  liable  for  detaining  a  sane 
person  whom  he  in  good  faith  considers  to  be 
insane  was  left  undecided.  Cooley,  J.,  and 
Campbell,  C.  J.,  held  the  affirmative;  Marston 
and  Graves,  JJ.,  the  negative. 

1.  Where  Hospital  or  Asylum  Is  a  Public  or 
Private  Charitable  Institution,  No  Liability  — 
England.  —  Mend's  Hospital  v.  Ross,  12  CI. 
&  F.  507. 

Connecticut. —  Hearns  v.  Waterbury  Hospi- 
tal, 66  Conn.  99. 

Maryland.  —  Perry  v.  House  of  Refuge,  63 
Md.  21,  52  Am.  Rep.  495. 

Massachusetts.  —  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am.  Rep. 
529;  Benton  v.  City  Hospital,  140  Mass.  13,  54 
Am.  Rep.  436. 

Michigan.  —  Downes  v.  Harper  Hospital,  101 
Mich.  555,  45  Am.  St.  Rep.  427. 

Missouri.  —  Murtaugh  v.  St.  Louis,  44  Mo. 
480. 

New  York.  —  Ward  7'.  St.  Vincent's  Hospital, 
(Supm  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  91;  Joel  v. 
Woman's  Hospital,  89  Hun  (N.  Y.)  73;  Harris 
v.  Woman's  Hospital,  (C.  PI.  Gen.  T.)  27  Abb. 
N.  Caa.  (N.  Y.)  37;  Van  Tasscll  v.  Manhattan 
Eye,  etc.,  Hospital,  (Supm.  Ct.  Gen.  T.)  39  N. 
Y.  St.  Rep.  781;  Eibce  v.  Long  Island  College 
Hospital,  (Cir.  Ct.)  15  N.  Y.  Supp.  621,  note; 
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Proctor  v.  Manhattan  Eye,  etc.,  Hospital,  (Cir. 
Ct.)  15  N.  Y.  Supp.  621,  note. 

Virginia.  —  Richmond  v.  Long,  17  Gratt. 
(Va.)  375,  94  Am.  Dec.  461. 

See  also  Union  Pac.  R.  Co.  v.  Artist,  60  Fed. 
Rep.  366;  Secord  v.  St.  Paul,  etc.,  R.  Co.,  18 
Fed.  Rep.  221;  Pierce  v.  Union  Pac.  R.  Co., 
66  Fed.  Rep.  44;  Sherbourne  v.  Yuba  County, 
21  Cal.  113,  81  Am.  Dec.  151 ;  Pittsburgh,  etc., 
R.  Co.  v.  Sullivan,  141  Ind.  83,  50  Am.  St.  Rep. 
313;  Summers  v.  Daviess  County,  103  Ind.  263; 
York  v.  Chicago,  etc.,  R.  Co.,  98  Iowa  553; 
Eighmy  v.  Union  Pac.  R.  Co.,  93  Iowa  538; 
Williamson  v.  Louisville  Industrial  School,  15 
Ky.  L.  Rep.  629;  O'Brien  v.  Cunard  Steamship 
Co.,  154  Mass.  272;  Laubheim  v.  De  Koning- 
lyke  Nederlandsche  Stoomboot  Maatschappy, 
107  N.  Y.  228,  1  Am.  St.  Rep.  815;  Allan  v. 
State  Steamship  Co.,  132  N.  Y.  91,  28  •Am.  St. 
Rep.  556;  Richardson  v.  Carbon  Hill  Coal  Co., 
10  Wash.  648.  See  also  the  titles  Master  and 
Servant;  Municipal  Corporations. 

But  see  as  contra  to  the  foregoing,  Donaldson 
v.  General  Public  Hospital,  30  N.  Bruns.  279; 
Breux  v.  Montreal,  9  Quebec  Super.  Ct.  503; 
Glavin  v.  State  Hospital,  12  R.  I.  412,  34  Am. 
Rep.  675.  But  shortly  after  this  last  case  was 
decided  the  legislature  of  Rhode  Island  passed 
an  act  exempting  hospitals  incorporated  by  the 
legislature,  which  are  sustained  in  whole  or 
in  part  by  charitable  contributions  or  endow- 
ments, from  liability  for  the  neglect,  careless- 
ness, want  of  skill,  and  the  like,  of  its  officers 
and  servants  in  the  care  and  treatment  of  pa- 
tients or  inmates.  But  the  statute  expressly 
saves  unimpaired  any  remedy  by  the  aggrieved 
party  a:gainst  the  offending  officer  personally. 
Sec  Gen.  Laws  R.  I.  (1896),  c.  177,  £  38. 

2.  Aro  Public  Hospitals.  —  See  Anderson  v. 
O'Conner,  98  Ind.  168;  Hunt  v.  Boonville,  65 
Mo.  620,  27  Am.  Rep.  299;  Thomson  -•.  Boon- 
ville, 61  Mo.  283;  Doolcy  v.  Kansas  City,  82 
Mo.  444,  52  Am.  Rep.  380;  Richmond  v.  Hen- 
rico County,  83  Va.  204 

Eroction   of   Smallpox  Hospital   in  Adjoining 
Municipality.  —  In  Elizabethtown  Tp.  V.  Brock- 
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Hospitals  and  Asylums  I  I  OS  PITA  LS  AND  ASYL  UMS. 


as  Nuisances, 


VII.  Hospitals  and  Asylums  as  Nuisances  —  Not  Nuisances  Per  se.  —  A  hos- 

pital  or  asylum  is  not  a  nuisance  per  se,1  nor  is  the  law  swift  to  adjudge  one 
a  nuisance  in  any  particular  case  and  thereby  frustrate  the  humane  work  of 
such  institution.2 

Must  Cause  Special  Damage  and  Injury.  —  The  mere  fact  that  the  erection  of  a  hos- 
pital or  asylum  in  any  particular  locality  will  have  the  effect  of  depreciating 
the  value  of  real  estate  in  such  neighborhood  is  not  in  itself  sufficient  to  con- 
stitute it  a  nuisance  unless  some  special  damage  and  inconvenience  be  estab- 
lished.3 

Should  Be  So  Managed  as  to  Occasion  Damage  or  Injury  to  None.  —  When  authority  to 
establish  a  hospital  or  asylum  is  conferred  upon  a  public  or  private  corpora- 
tion, the  law  contemplates  that  the  management  of  the  institution  will  be 
such  as  to  cause  prejudice  or  damage  to  none.4 

When  Nuisances,  Are  Without  Any  Especial  Defense  or  Immunity.  —  Although  a  hos- 
pital or  asylum  is  not  in  itself  a  nuisance,  its  management  may  cause  it  to 
become  grievously  so;  and  where  the  existence  of  the  nuisance  is  unequivo- 
cally established,  reluctant  as  the  courts  are  to  interfere  with  eleemosynary 
institutions,  neither  the  status  of  the  hospital  or  asylum  as  a  charitable 
organization  nor  the  fact  that  it  is  of  statutory  creation  constitutes  any  justi- 
fication to  a  continuance  of  such  nuisance  or  interposes  any  defense  to  the 
abatement  thereof.5 


ville,  io  Ont.  372,  it  was  held  that  under  the 
statute  45  Vict.,  c.  29,  §  12  (Ont.),  one  munici- 
pality cannot,  without  the  previous  consent  of 
another  municipality,  establish  a  smallpox 
hospital,  either  of  a  permanent  or  temporary 
nature,  within  the  territorial  limits  of  the 
second  corporation. 

Maintaining  Leper  in  Private  Family.  —  Where 
the  municipal  authorities  made  an  arrange- 
ment by  which  a  woman  suffering  from  lep- 
rosy, and  in  an  advanced  stage  of  the  disease, 
was  placed  in  a  private  family,  consisting  of  a 
husband,  wife,  and  several  young  children, 
occupying  a  house  in  a  populated  district,  it 
was  held  that  such  contract  was  against  public 
policy,  there  being  no  one  at  the  house  having 
authority  to  restrain  such  leper  from  wander- 
ing about  the  neighborhood  and  disseminating 
the  plague;  that  the  making  of  such  contract 
did  not  constitute  the  house  a  hospital  for  con- 
tagious diseases;  and  that  a  perpetual  injunc- 
tion would  lie  against  the  execution  of  such 
contract.  Baltimore  v.  Fairfield  Imp.  Co.,  87 
Md.  352. 

Powers  of  Board  of  Health.  —  As  to  the  power 
of  health  boards  to  establish  quarantine,  erect 
hospitals,  rent  buildings  for  temporary  hospi- 
tal purposes,  and  to  isolate  in  their  own  houses 
persons  sick  with  infectious  diseases,  see  the 
title  Boards  of  Health,  vol.  4,  p.  606  et  sea. 

Liability  of  Municipality.  —  As  to  the  liability 
of  municipalities  for  the  acts  of  officials 
charged  with  the  supervision  and  preservation 
of  the  public  health,  see  the  title  Boards  of 
Health,  vol.  4,  p.  607  et  sea. 

1.  Hospitals  and  homes  for  the  sick  are  very 
far  from  being  nuisances  per  se.  They  are 
wise  and  beneficent  charities,  to  be  fostered 
and  encouraged  by  liberal  legislation,  and  not 
to  be  suppressed  or  even  discouraged  by  what 
may  seem  to  be  harsh  or  restrictive  laws. 
Barnard  v.  Sherley,  135  Ind.  567;  Bessonies  v. 
Indianapolis,  71  Ind.  190. 

2.  Smallpox  Hospital  —  England.  —  In  the  early 
case  of  Baines  v.  Baker,  Ambl.  158,  the  lord 
chancellor  refused  an  injunction  to  stay  the 
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building  of  a  smallpox  hospital.  The  peti- 
tioner asked  for  the  writ  because  the  new 
building  was  to  be  located  very  near  several 
of  his  houses.  The  court  said,  however,  that 
the  charity  was  likely  to  prove  of  public  ad- 
vantage, and  that  the  building  "  must  not  be 
far  from  a  town,  because  those  that  are 
attacked  with  that  disorder  *  *  *  may 
not  be  in  a  condition  to  be  carried  far."  See 
also  Atty.-Gen.  v.  Manchester,  (1893)  2  Ch.  87; 
Wolcott  v.  Melick,  11  N.  J.  Eq.  209,  66  Am. 
Dec.  790;  Ex  p.  Whitwell,  98  Cal.  73,  35  Am. 
St.  Rep.  152. 

Babies'  Hospital — Nuisance.  —  In  Gilford  v. 
Babies'  Hospital,  (Supm.  Ct.  Spec.  T.)  2r 
Abb.  N.  Cas.  (N.  Y.)  159,  an  injunction  was 
granted  against  the  defendants,  forbidding 
them  to  maintain  a  hospital  for  the  care  of  sick 
infants  upon  Lexington  avenue  and  Forty-fifth 
street,  New  York  city.  It  appeared  that  the 
plaintiff  was  the  owner  of  the  contiguous 
dwelling;  the  locality  was  residential.  The 
court  held  that  the  hospital  was  not  a  nuisance 
prima  facie,  but  while  not  strictly  within  that 
class,  there  were  certain  features  proper  to 
consideration  upon  the  contention  of  its  being 
a  nuisance  in  the  way  it  was  managed.  An 
important  feature  in  the  case  was  considera- 
tion of  the  reasonable  probability  of  contagious 
diseases  arising  in  cases  after  reception.  The 
court  decided  that  the  hospital  could  not  be 
maintained  upon  the  lot  because  of  a  restrict- 
ive covenant  in  the  deed,  but  the  fact  of  such 
hospital  being  a  nuisance  seems  to  have  been 
affirmatively  held. 

3.  Crawford  v.  Protestant  Hospital  for  In- 
sane, 7  Montreal  Q.  B.  57;  Gilford  v.  Babies' 
Hospital,  (Supm.  Ct.  Spec.  T.)  21  Abb.  N.  Cas. 
(N.  Y.)  159. 

4.  Should  Be  So  Conducted  as  to  Injure  No  One. 
—  Metropolitan  Asylum  Dist.  v  Hill,  50  L.  J. 
Q.  B.  353,  6  App.  Cas.  193;  Tod-Heatly  v. 
Benham,  40  Ch.  D.  80;  Baltimore  v.  Fairfield 
Imp.  Co.,  87  Md.  352. 

5.  When  Nuisance  Is  Established  Courts  Will 
Act.  —  Metropolitan  Asylum  Dist.  v.  Hill,  50 
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VIII.  Animal  Hospitals  —  Are  charitable  institutions.  —  A  point  of  vital 
importance,  which  probably  is  now  to  be  considered  as  well-established  law, 
is  that  a  corporation,  to  be  benevolent  and  charitable,  need  not  be  designed 
for  the  good  and  advantage  of  human  beings;  that  animals  of  the  brute 
creation  may  be  the  subjects  and  beneficiaries  of  charity  and  benevolence; 
and  that  a  corporation  organized  for  the  care  of  animals,  and  for  the  ameliora- 
tion of  their  condition,  is  within  the  legal  acceptation  of  the  term  "  charitable 
corporation,"  and  as  such  is  entitled  to  the  full  privileges  and  immunities 
belonging  to  such  class.1 

May  Take  by  Will,  Testament,  etc.  —  It  follows,  necessarily,  that  any  testa- 
mentary gift  to  or  for  an  animal  hospital  will  be  sustained  by  the  courts.* 

HOSTILE.  (See  the  title  ADVERSE  POSSESSION,  vol.  i,  pp.  796,  798.)  — 
Hostile  is  defined  as  belonging  to  an  enemy  ;  appropriate  to  an  enemy  ;  show- 
ing ill  will  and  malevolence,  or  a  desire  to  thwart  and  injure ;  occupied  by  an 
enemy  or  a  hostile  people;  inimical;  unfriendly;  as,  hostile  forces,  hostile 
intentions,  a  hostile  country,  hostile  to  a  sudden  change.3 

HOSTILITIES.  —  See  note  4. 

HOSTLER.  —  See  note  5. 

HOTCHPOT.  (See  also  the  titles  ADVANCEMENTS,  vol.  1,  p.  760 ;  LEGACIES 
and  Devises  ;  Succession  ;  Wills.)  —  The  word  "  hotchpot  "  is  generally  un- 
derstood to  signify  mixing  and  blending  together,  and  conveys  much  the  same 
idea  as  the  term  collatio  bonorum,  which  in  the  civil  law  is  answerable  to  the 
word  "  hotchpot,"  and  signifies  that  if  a  child  advanced  by  the  father  shall,  after 
his  father's  decease,  challenge  a  child's  part  with  the  rest,  he  must  cast  in  all 
that  he  had  formerly  received,  and  then  take  out  an  equal  share  with  the  others.6 
The  chief  use  of  the  term  in  the  American  cases  is  in  the  law  of  advancements, 
where  the  shares  of  several  children  in  the  father's  estate  are  adjusted  by 
charging  each  child  who  has  received  anything  by  way  of  advancement  with 
the  value  of  the  thing  advanced  (not,  however,  with  interest  or  profits),  and 
giving  credit  to  him  for  his  proper  share  of  the  whole  estate,  reckoning  these 
charges  as  assets.7   By  bringing  property  into  hotchpot  is  not  meant  that  the 

L.  J.  Q.  B.  353,  6  App.  Cas.  193;  Baltimore  v.  and  by  itself  a  harmless  thing.    It  is  the  use 

Fairfield  Imp.  Co.,  87  Md.  352;  Herr  v.  Cen-  for  which  she  is  intended  or  to  which  she  is 

tral  Kentucky  Lunatic  Asylum,  97  Ky.  458,  53  put  that  determines  whether  she  is  an  instru- 

Am.  St.  Rep.  414,  41  Cent.  L.  J.  37.  ment  of  hostility.    It  can  be  of  but  little  im- 

1.  Massachusetts  Soc,  etc.,  v.  Boston,  142  portance  whether,  on  the  one  hand,  she  carries 
Mass.  24.  guns  suitable  for  naval  engagements  or  the 

2.  See  the  title  Charities  and  Trusts  for  bombardment  of  fortresses,  or,  on  the  other, 
Charitable  Uses,  vol.  5,  p.  933.  has  her  crew  armed  with  rifles  and  ammu- 

3.  Hostile. —  Webster's  Diet.,  quoted  in  Bal-  nition  to  :ffect  a  hostile  and  violent  landing 
lard  v.  Hansen,  33  Neb.  865.  In  this  case  it  of  a  military  expedition.  In  either  case  hu- 
was  held  that  the  word  hot  tile,  when  applied  man  agency  converts  the  otherwise  harmless 
to  the  possession  of  an  occupant  of  real  estate  thing  into  an  engine  of  war."  See  also  U.  S. 
holding  adversely,  is  not  to  be  construed  as  7>.  The  Mary  N.  IJogan,  18  Fed.  Rep.  529;  The 
showing  ill  will,  or  that  he  is  an  enemy  of  the  City  of  Mexico,  28  Fed.  Rep.  148. 

person  holding  the  legal  title,  but  means  an  5.  Hostler — Railroad  Employee.  —  A  bottler, 
occupant  who  holds  and  is  in  possession  as  in  railroad  parlance,  is  one  who  receives  en- 
owner,  and  therefore  against  all  other  claim-  gines  from  the  regular  engineers  as  they  come 
ants  of  the  land.  from  the  road,  taking  charge  of  them  in  the 

4.  Hostilities.  (See  also  the  title  Interna-  shops  or  roundhouse  and  cleaning  and  making 
TioNAi.  Law.)  —  The  Revised  Statutes  of  the  them  ready  for  departure  on  the  road  when 
United  Slates  provide  that  it  shall  be  a  misde-  they  are  wanted.  Chicago,  etc.,  R.  Co.  v. 
meanor  to  fit  out  a  vessel  with  the  intent  that  Ashling,  34  111.  £pp.  105.  See  also  Chicago, 
*uch  vessel  shall  be  employed  in  the  service  etc.,  R.  Co.  v.  Massig,  50  III.  App.  667.  And 
of  a  foreign  state,  to  commit  hotUlitle*  against  sec  the  title  FELLOW  Servants,  vol.  12,  p.  893. 
the  subjects  of  another  foreign  state.  In  The  6.  Hotchpot. —  By  hotchpot  is  meant  that 
Laurada,  85  Fed.  Rep.  770,  the  court  said:  each  child  should  draw  at  the  death  of  his 
"The  term  hontilltir*  is  certainly  not  ex-  parent  an  equal  distribution.  M'Caw  v. 
pressly  limited  in  its  scope  by  the  scclion  to  Blewit,  2  McCord  Eq.  (S.  Car.)  104.  See  also 
strictly  maritime  warfare,  and  may  include  all  McLurc  v.  Steele,  14  Rich.  Eq.  (S.  Car.)  116. 
hontiUtir*  for  which  a  vessel  is  adapted.  7.  Advancements.  (Sec  also  the  title  An- 
A  vessel,  whether  armed  or  unarmed,  is  in  vanckmems,  vol.  I,  p.  760.)  —  Abb.  L.  Diet. 
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specific  property  is  to  be  brought  into  the  estate  to  be  divided,  but  only  that 
its  value  is  to  be  taken  into  consideration  in  making  a  distribution  of  the  estate 
of  the  intestate.1  The  doctrine  arises  out  of  the  various  statutes  of  distribu- 
tion, which  are  based  on  a  similar  provision  in  the  English  statute  of  distri- 
butions, 22  and  23  Car.  II.,  c.  io.a 

The  True  intention  of  the  law  is  that  the  estate  of  the  ancestor  is  to  be  con- 
sidered as  a  common  fund,  out  of  which  each  child  is  to  draw,  at  the  death,  an 
equal  proportion.  That  part  of  the  estate  which  has  been  given  is  to  be  esti- 
mated at  what  it  is  worth  at  the  death,  relation  being  had  to  its  situation  at 
the  time  of  the  gift.3 

Widow's  Right  to  Share.  —  In  some  jurisdictions  it  has  been  held  that  the 
widow  of  an  intestate  is  not  entitled  to  share  in  the  benefits  of  a  provision 
that  advancements  shall  be  brought  into  hotchpot.4 

HOTEL.  (See  also  the  title  INNS  AND  INNKEEPERS.)  —  A  hotel  is  an  inn 
or  house  for  entertaining  strangers  or  travelers.5 


This  applies  to  a  total  intestacy  only.  Thomp- 
son v.  Carmichael,  3  Sandf.  Ch.  (N.  Y.)  120; 
Walton  v.  Walton,  14  Ves.  Jr.  318.  As  to 
testacy,  see  the  title  Legacies  and  Devises. 

1.  Jackson  v.  Jackson,  28  Miss.  680;  Rav  v. 
Loper,  65  Mo.  470;  In  re  Blockley,  29  Ch.  D. 
250. 

In  In  re  Elliott,  98  Mo.  384,  it  was  said: 
"  We  have  said  bringing  into  hotchpot,  under 
our  statute,  does  not  mean  that  the  property 
or  money  advanced  shall,  in  kind  or  specie,  be 
thrown  in  with  the  property  which  has  de- 
scended, but  it  is  to  be  estimated  and  charged 
against  the  party  according  to  its  value  at  the 
time  the  advancement  was  made." 

2.  Statutes.  —  2  Black.  Com.  517.  See  May 
v.  May,  15  Ala.  181.  See  also  the  title  Suc- 
cession. 

3.  M'Caw  v.  Blewit,  2  McCord  Eq.  (S.  Car.) 
104. 

4.  May  v.  May,  15  Ala.  182;  Logan  v.  Logan, 
13  Ala.  653;  Brunson  v.  Brunson,  Meigs 
(Tenn.)  630. 

In  Ex  p.  Lawton,  3  Desaus.  (S.  Car.)  199,  it 
was  held,  under  the  statute  of  South  Carolina 
for  the  abolition  of  the  rights  of  primogeniture 
and  the  equitable  distribution  of  intestates' 
estates,  that  the  widow  was  not  entitled  to  the 
benefits  of  the  advancement  made  by  father 
to  child,  and  which  the  latter  brought  into 
hotchpot,  but  such  advancement  was  to  be 
taken  into  account  only  in  adjusting  the 
shares  of  the  children. 

But  in  North  Carolina  it  has  been  held  that 
the  widow  was  entitled  to  share  in  property 
brought  into  hotchpot.  Davis  v.  Duke,  Conf. 
Rep.  (1  N.  Car.)  361. 

5.  People  v.  Jones,  54  Barb.  (N.  Y.)  317. 
The  terms  hotel,  "  tavern,"  and  "inn"  are 

properly  applied  to  places  kept  for, the  enter- 
tainment of  travelers  and  casual  guests.  Mar- 
tin v.  State  Ins.  Co.,  44  N.  J.  L.  492. 

Synonymous  with  Inn.  —  In  Cromwell  v. 
Stephens,  2  Daly  (N.  Y.)  17,  it  was  said: 
"  The  word  is  of  French  origin,  being  derived 
from  hostel,  and  more  remotely  from  the  Latin 
word  hospes,  a  word  having  a  double  significa- 
tion, as  it  was  used  by  the  Romans  both  to 
denote  a  stranger  who  iodges  at  the  house 
of  another  as  well  as  the  master  of  a  house 
who  entertains  travelers  or  guests.  *  *  * 
A  hotel  in  this  country  is  what  in  France  was 
known  as  a  hotellerie,  and  in  England  as  a  com- 


mon inn  of  that  superior  class  usually  found 
in  cities  and  large  towns."  And  that  the 
terms  hotel  and  "inn  "  are  synonymous,  see 
Fosier  v.  State,  84  Ala.  452;  People  v.  Jones, 
54  Barb.  (N.  Y.)  311;  St.  Louis  v.  Siegrist,  46 
Mo.  594. 

Same  —  In  English  Bankrupt  Law.  —  In  in- 
terpreting this  law  to  whose  benefits  the  keep- 
ers of  hotels  are,  among  others,  entitled,  Tin- 
dal,  C.  J.,  said:  "  It  is  evident  that  the  word 
hotel  is  not  used  in  the  sense  of  the  old  word 
'  hostel,'  for  that  means  what  is  now  termed 
an  inn;  and  as  the  word  '  inn  '  immediately 
precedes  [in  the  act],  it  could  scarcely  have 
been  intended  to  designate  the  same  thing  by 
both.  The  modern  word  is  introduced  from 
the  French,  and  rather  implies  a  house  to 
which  people  resort  for  lodging  than  for  the 
sort  of  entertainment  which  is  to  be  procured 
only  at  an  inn."  Smith  v.  Scott,  9  Bing.  14, 
23  E.  C.  L.  246.  See  also  King  v.  Simmonds, 
1  H.  L.  Cas.  754. 

Tavern.  —  In  St.  Louis  v.  Siegrist,  46  Mo. 
594,  it  was  said:  "  '  Tavern,'  hotel,  and  '  pub- 
lic house  '  are  in  this  country  used  synony- 
mously." See  also  Foster  v.  State,  84  Ala. 
452;  Peoples.  Jones,  54  Barb.  (N.  Y.)  311. 

Lodging  House.  —  The  plaintiff's  building 
was  a  large  structure,  eight  stories  in  height, 
those  above  the  basement  being  exclusively- 
used  as  lodgings  for  single  persons  at  a  fixed 
rate  per  night.  There  were  no  arrangements 
for  boarding  or  cooking  for  guests,  nor  was 
there  any  bar  or  restaurant  belonging  to  or 
connected  with  the  plaintiff's  occupation  of 
the  building.  It  was  held  that  the  structure 
was  not  an  inn.  Cromwell  v.  Stephens,  2 
Daly  (N.  Y.)  15.  See  also  Ex  p.  Bowers,  3 
Mont.  &  A.  33. 

But  in  Ex  p.  Thorne,  3  Ch.  D.  457,  it  was 
held  that  a  professional  nurse  who  kept  a 
lodging  house  for  invalids  and  supplied  them 
with  board  at  a  profit,  as  well  as  \frith  lodging 
and  nursing,  was  a  keeper  of  a  hotel  within 
the  English  bankruptcy  statute.  And  that  a 
boarding  house  is  a  hotel  within  this  statute, 
see  Gibson  v.  King,  10  M.  &  W.  667. 

Intoxicating  Liquors.  (See  also  the  title  In- 
toxicating Liquors.)  —  In  holding  that  a 
hotel  was  a  "  place  "  within  the  statute  regu- 
lating the  sale  of  intoxicating  liquors,  the 
court  in  Com.  v.  Purcell,  154  Mass.  3S9,  said: 
"  In  common  speech  a  hotel  is  a  place;  and 
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HOURS.  —  See  note  I. 

HOURS  OF  LABOR.  —  See  the  title  LABOR  REGULATIONS. 

HOUSE.  (See  the  titles  ARSON,  vol.  2,  pp.  924,  931  ;  BUILDING  RESTRIC- 
TIONS and  Restrictive  Agreements,  vol.  5,  p.  2  ;  Burglary,  vol.  5,  p.  55 ; 
Disorderly  Houses,  vol.  9,  p.  512;  Dwelling,  Dwelling  House,  etc., 
vol.  10,  p.  353;  Intoxicating  Liquors  ;  Larceny;  Sunday.  As  to  the 
distinction  between  house  and  messuage,  see  Messuage.)  —  In  a  general  sense, 
a  building  or  shed  intended  or  used  as  a  habitation  or  shelter  for  animals  of 
any  kind  ;  but  appropriately  a  building  or  edifice  for  the  habitation  of  man; 
a  dwelling  place,  mansion,  or  abode  for  any  of  the  human  species.  It  may  be 
of  any  size  and  composed  of  any  materials  whatever.2    Though  the  ownership 


the  enumeration  of  buildings,  places,  and  ten- 
ements does  not  necessarily  have  the  effect  to 
require  that  a  building  shall  not  be  described 
as  a  place.  No  doubt  the  word  '  place  '  may 
include  what  could  not  properly  be  described 
as  a  building  or  tenement,  but  it  does  not  fol- 
low that  it  may  not  include  both."  And  see 
Place. 

A  statute  provided  that  all  places  where  in- 
toxicating liquors  were  sold  should  be  closed 
on  Sundays.  It  then  provided  that  in  regular 
hotels  and  eating  houses  the  word  "  place  " 
should  be  held  to  mean  the  room  or  part  of  a 
room  where  such  liquors  were  usually  sold  or 
exposed  for  sale,  and  that  the  keeping  of  such 
room  or  part  of  room  securely  closed  should 
be  held,  as  to  such  hotels  and  eating  houses,  as 
a  closing  of  the  place  within  the  meaning  of 
the  act.  It  was  held  that  the  words  "  regular 
hotels  and  eating  houses"  designated  places 
the  principal  and  not  the  subordinate  business 
of  which  was  the  carrying  on  of  a  hotel  or  an 
eating  house.  Lederer  v.  State,  3  Ohio  Cir. 
Dec.  303,  5  Ohio  Cir.  Ct.  623. 

So  under  an  act  prohibiting  the  granting  of 
a  liquor  license  to  any  person  unless  he  pro- 
poses to  keep  "  an  inn,  tavern,  or  hotel,"  a 
mere  drinking  saloon  is  not  within  these 
terms.  People  v.  Jones,  54  Barb.  (N.  Y.)  311. 
And  see  In  re  Liquor  Licenses,  4  Mont.  Co. 
Rep.  (Pa.)  79. 

And  as  to  the  bedrooms  necessary  to  consti- 
tute a  hotel  under  the  New  York  statute  see 
Matter  of  Place,  27  N.  Y.  App.  Div.  569. 

Hotel  Bill.  —  A  guaranty  to  be  responsible 
for  H.'s  hotel  bill  covers  board  and  lodging, 
but  not  cigars,  liquors,  and  billiards.  A  per- 
son keeping  a  house  for  the  entertainment  of 
travelers,  with  board  and  lodging,  is  an  hotel 
keeper,  and  as  such  is  under  an  obligation  to 
furnish  guests  with  board  and  lodging,  and 
only  such  articles  as  he  is  obliged  to  furnish 
are  proper  items  of  a  hotel  bill.  Patterson  v. 
Gage.  11  Colo.  50. 

Hotel  Purposes.  —  Land  with  hotel  buildings 
thereon  was  conveyed  for  a  nominal  sum  in 
consideration  of  benefit  expected  by  the  grantor 
to  accrue  to  his  other  land  from  the  perform- 
ance of  a  condition  of  the  deed  that  for  twenty 
years  the  grantee,  his  heirs  and  assigns, 
should  use  the  granted  premises  exclusively 
for  hotel  purposes,  and  the  obligation  and 
force  of  the  condition  should  not  be  affected 
by  the  destruction  or  injury  of  the  buildings 
by  fire  or  otherwise.  The  grantee  then  con- 
veyed the  premises  to  J.  S.,  in  whose  occupa- 
tion the  hotel  was  destroyed  by  fire  four  years 
after  the  original  conveyance.    J.  S.  then  gave 


a  lease  of  part  of  the  premises,  and  the  lessee 
used  them  for  other  than  hotel  purposes  for 
about  a  year,  when  the  original  grantor  en- 
tered for  breach  of  the  condition.  Fifteen 
months  afterwards,  J.  S.  brought  a  writ  of 
entry  against  him  to  recover  the  premises, 
neither  J.  S.  nor  the  original  grantee  having 
meanwhile  offered  to  rebuild  the  hotel  or  done 
anything  indicating  such  an  intention.  It 
was  held  that  the  premises  were  forfeited  to 
the  original  grantor  by  breach  of  the  con- 
dition, and  the  writ  of  entry  could  not  be 
maintained.    Allen  v.  Howe,  105  Mass.  241. 

Family  Hotel.  —  A  family  hotel,  where  rooms 
not  designed  to  accommodate  transient  or 
casual  guests  are  taken  by  families  or  indi- 
viduals for  some  certain  period,  the  cooking 
being  done  for  all  by  the  proprietor,  and  the 
meals  served  in  the  hotel  dining  room  or  in 
the  apartments,  is  not  a  tenement  house  with- 
in the  meaning  of  a  building  restriction. 
Musgrave  v.  Sherwood,  (Supm.  Ct.  Spec.  T.) 
54  How.  Pr.  (N.  Y.)  338.  See  also  Tenement 
House. 

1.  Business  Hours.  (See  also  Business,  vol. 
5>  P-  77-)  —  ln  Clough  v.  Holden,  115  Mo.  362, 
it  was  said:  "  Business  hours,  however,  ex- 
cept in  the  case  of  banks,  include  the  whole 
day  unless  there  be  some  known  custom  or 
usage  of  trade  to  the  contrary."  See  also 
Swan  v.  Hodges,  3  Head  (Tenn.)  251. 

2.  Webster's  Dictionary,  followed  in  State  v. 
Mullen,  35  Iowa  207;  Schenck  v.  Campbell, 
(N.  Y.  Super.  Ct.  Gen.  T.)  11  Abb.  Pr.  (N.  Y.) 
292. 

The  first  part  only  of  this  definition  was 
adopted  in  Com.  v.  Lambrecht,  3  Pa.  Co.  Ct. 
323,  where  it  was  said  that  "  building," 
though  not  "  property,"  might  be  substituted 
{ox  house,  in  pleading. 

A  House  is  a  place  of  dwelling  or  habitation. 
Schenck  v.  Campbell,  (N.  Y.  Super.  Ct.  Gen. 
T.)  11  Abb.  Pr.  (N.  Y.)  295. 

"A  permanent  building  in  which  the  tenant, 
or  the  owner  and  his  family,  dwells  or  lies." 
Chapman  v.  Royal  Bank  of  Scotland,  7  Q.  B. 
D.  140. 

A  house  means  every  kind  of  building  or 
structure  housed  in,  or  roofed,  regardless  of 
the  fact  whether  it  is  or  has  been  inhabited. 
Any  structure  which  has  walls  on  all  sides  and 
is  covered  by  roof  is  a  house.  Maul  v.  State, 
(Tex.  Crim.  1894)  26  S.  W.  Rep.  200;  People 
v.  Stickman,  34  Cal.  242. 

A  house  is  a  structure  of  a  permanent  char- 
acter, structurally  severed    from  other  tene- 
ments, and  usually  but  not  necessarily  under 
its  own  separate  roof,  that  is  used  or  may  be 
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used  fot  the  habitation  of  man,  and  of  which 
the  holding,  as  distinct  from  lodgings,  is  in- 
dependent. Stroud's  Jud.  Diet.,  citing  Evans's 
Case,  Cro.  Car.  473:  Yorkshire  F.,  etc.,  Ins. 
Co.  v.  Clayton,  8  Q.  B.  D.  421;  Chapman  v. 
Royal  Hank  of  Scotland,  7  Q.  B.  D.  136. 

Boundaries.  —  In  Kendall  v.  Green,  67  N.  H. 
56S,  it  was  held  that  where  land  in  a  deed  was 
described  as  beginninga  certain  distance  from 
a  House,  the  measurement  was  to  be  made 
from  the  side  of  the  house  and  not  from  the 
edge  of  the  eaves.  The  court  said:  "  The 
parties  must  have  intended  the  measurement 
to  be  made  either  from  the  external  line  of  the 
eaves  or  from  the  foundation  of  the  house. 
As  no  reason  appears  why  they  should  have 
had  the  eaves  in  mind,  and  as  it  would  be  diffi- 
cult, if  not  impracticable,  to  make  the  meas- 
urement from  that  high  projection,  the  prob- 
ability amounting  almost  to  certainty  is  that 
their  intention  was  that  the  division  line 
should  be  determined  by  measuring  twelve 
and  a  half  feet  from  the  foundation." 

Property  —  Building.  —  A  statute  authorized 
the  adoption  of  rules  and  regulations  for  the 
construction  of  house  drainage.  Upon  the 
construction  of  this  statute  the  court  said: 
"  Giving  the  word  house  its  most  compre- 
hensive meaning,  as  we  ought  to  in  aid  of  a 
statute  enacted  for  the  preservation  of  the 
public  health,  we  find  that  Webster  defines  it 
as  '  a  building  intended  or  used  as  a  habita- 
tion or  shelter  for  animals  of  any  kind.' 
Therefore,  while  it  may  be  permissible  for  the 
pleader  to  use  the  word  '  building  '  instead  of 
house,  yet  he  cannot  substitute  other  words  for 
it.  The  word  '  property  '  is  improper  in  this 
connection.  A  meadow  and  a  natural  lake  are 
properties,  but  they  are  not  houses  or  build- 
ings within  the  meaning  of  the  act."  Com. 
!  v.  Lambrecht,  3  Pa.  Co.  Ct.  325. 

"  The  word  house  clearly  means  a  building, 
in  the  ordinary  use  of  the  word,  and  such 
building  or  house  is  not  necessarily  the  hab- 
itation of  man  or  beast.  There  are  slaughter 
houses,  packing  houses,  smoke  houses,  etc., 
indicating  houses  in  which  animals  are 
slaughtered,  meats  parked  and  smoked,  etc." 
Ford  v.  State,  112  Ind.  378. 

House  and  Dwelling  House.  (See  also  Dwell- 
ing, Dwelling  House,  etc.,  vol.  10,  p.  353.)  — 
In  State  v.  Garity,  46  N.  H.  62,  the  court  said: 
"  The  word  house  is  not  synonymous  with 
'  dwelling  house.'  While  the  former  is  used 
in  a  broader  and  more  comprehensive  sense 
than  the  latter,  it  has  a  narrower  and  more 
restricted  meaning  than  the  word  '  building.'  " 
This  was  a  disorderly-house  case. 

So  in  State  v.  Powers,  36  Conn.  79,  it  was 
held  that  the  word  house  in  a  statute  against 
disorderly  houses  was  not  confined  to  dwell- 
ing houses,  but  meant  any  building  kepi  for 
the  purpose  named. 

But  house  has  been  held  to  be  synonymous 
with  "  dwelling  house  "  in  the  following  cases: 
In  a  covenant  not  to  build  more  than  two 
houses  on  a  piece  of  ground.  Schenck  v. 
Campbell,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Abb. 
Pr.  (N.  Y.)  292.  In  an  act  empowering  own- 
ers and  occupiers  of  houses  to  call  on  a  water 
company  to  introduce  water  therein.  Cooke 
v.  New  River  Co.,  38  Ch.  D.  56,  L.  R.  14  App. 
698.    In  a  statute  charging  the  support  of  a 


rector  upon  the  houses  of  inhabitants  of  the 
parish.  Surman  v.  Darley,  14  M.  &  W.  181. 
In  an  indictment  for  arson.  Com.  v.  Posey, 
4  Call  (Va.)  114,  2  Am.  Dec.  560. 

Same  —  Intoxicating  Liquors.  (See  also  the 
title  Intoxicating  Liquors.)  —  In  Sanders  v. 
State,  2  Iowa  230,  it  was  held  that  an  in- 
formation for  the  seizure  of  intoxicating 
liquors  kept  for  illegal  sale  "  in  a  certain  house 
or  place  known  and  described  as  being  the 
house  occupied  and  kept  by  "  the  defendant, 
need  not  aver  a  sale  contrary  to  law  in  such 
house,  such  averment  being  necessary  only 
where  the  liquors  were  kept  in  a  dwelling 
house  or  a  house  in  which  a  family  resided. 
The  court  said:  "  The  statute  qualifies  the 
proceeding  when  against  a  '  dwelling  house,' 
or  '  a  house  in  which  a  family  resides.'  The 
complaint  does  not  show  the  house  to  come 
within  this  description,  nor  is  there  a  place 
showing:  it  to  be  such.  We  do  not  think  we 
are  bound  to  hold  the  word  house  to  be  equiv- 
alent to  '  dwelling  house,'  especially  when  ihe 
statute  uses  the  latter  term." 

Same  —  House  of  a  Person. —  In  Wright  v. 
Dressel,  140  Mass.  149,  it  was  said:  "  But  we 
think  that  according  to  the  common  use  of 
language,  in  this  state  at  least,  when  a  man  is 
commanded  to  enter,  or  it  is  alleged  that 
goods  are  concealed  in,  '  the  house  of  E.  D.,  of 
Granby,'  prima  facie  the  words  mean  the  house 
occupied  by  E.  D.,  not  the  house  owned  by 
him;  and  that  no  sound  distinction  exists  be- 
tween this  language  and  '  the  dwelling  house 
of  E.  D.'  " 

Same  —  Use.  —  Upon  the  question  of  the 
qualification  of  electors  in  Daniel  v.  Coulsting, 
7  M.  &  G.  122,  49  E.  C.  L  122,  it  was  held  that 
a  building  calculated  to  be  used  as  a  dwelling 
house,  though  not  used  as  such,  was  properly 
described  as  a  house.  See  also  Maul  v.  Stale, 
(Tex.  Crim.  1894)  26  S.  W.  Rep.  200;  People  v. 
Stickman,  34  Cal.  242. 

Unroofed  Building.  —  An  indictment  for  per- 
jury charged  that  the  appellant  saw  a  game 
played  in  a  certain  house.  It  was  held  that 
evidence  that  he  saw  the  game  played  in  an 
inclosure  attached  to  a  saloon,  closed  in  on 
four  sides,  but  with  no  roof,  did  not  support 
the  allegation,  such  a  structure  not  being  a 
house.  Maul  v.  State,  (Tex.  Crim.  1894)  26  S. 
W.  Rep.  200. 

So  an  uncovered  and  uninclosed  platform 
erected  in  a  park  was  held  not  to  be  a  house 
within  a  Sunday  law.  State  v.  Barr,  39  Conn. 
40.  See  generally  the  titles  Intoxicating 
Liquors;  Sunday  and  Holidays. 

Part  of  a  House.  (See  also  Tenement  House.) 
—  Occupation  of  part  of  a  dwelling  house,  for 
the  purposes  of  a  private  dwelling  only,  was 
held  to  constitute  occupation  of  a  house  within 
an  English  statute  so  as  to  confer  the  munici- 
pal franchise  upon  the  occupier.  Greenway  v. 
Bachelor,  12  Q.  B.  D.  381.  See  also  Clutter- 
buck  v.  Taylor,  (1896)  1  Q.  B.  395;  Henrette 
v.  Booth,  15  C.  B.  N.  S.  500,  109  E.  C.  L.  500. 
Compare  Thompson  v.  Ward,  L.  R.  6  C.  P.  327; 
Cook  v.  Humber,  11  C.  B.  N.  S.  33,  103  E.  C. 
L.  33;  Wilson  v.  Roberts,  11  C.  B.  N.  S.  50, 
103  E.  C.  L.  50.  The  test  in  these  cases  seems 
to  have  been  independent  occupation  and 
actual  severance. 
Same.  —  A  Portion  of  the  Basement  of  a  build- 
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ing,  separated  from  the  rest  by  a  party  wall, 
having  no  interior  communication  with  the 
rest  of  the  building,  and  used  as  a  bank,  is  a 
house  within  an  act  in  relation  to  duties  on  in- 
habited houses.  Chapman  v.  Royal  Bank  of 
Scotland,  7  Q-  B.  D.  136,  50  L.  J.  Q.  B.  670. 

Same  —  Several  Distinct  Houses.  —  A  house 
originally  entire  may  become  several  distinct 
houses  by  dividing  it  into  distinctive  partitions, 
and  allotting  them  distinct  avenues,  so  that 
the  inhabitants  have  no  communication  with 
each  other.    Tracy  v.  Talbot,  6  Moo.  &  S.  214. 

Single  Room.  (See  also  Householder,  post.) 
—  Under  a  statute  providing  the  qualifications 
of  electors,  it  was  held  that  a  single  room  in 
a  set  of  chambers  in  the  Temple  was  not  a 
house.  Cuthbertson  v.  Butterworth,  L.  R.  4 
C  P.  523. 

Block.  —  A  series  of  buildings,  all  communi- 
cating internally,  composed  of  a  dwelling, 
shop,  office,  candle  manufactory  and  store, 
bread  store,  flour  store,  bakehouse,  mill,  en- 
gine-house, stables,  five  cottages,  four  used  as 
dwellings  and  one  as  a  storehouse,  is  one 
house,  within  a  requirement  that  a  railroad 
company  desiring  a  part  of  a  house  should 
take  [the  whole  if  called  upon  to  do  so  by  the 
owner.  The  structure  was  continuous,  and  if 
used  for  a  common  purpose,  was  a  house. 
"  Unless,"  said  James,  L.  J.,  "  we  are  to  start 
with  a  proposition  that  a  house  ceases  to  be  a 
house,  either  partly  or  partially,  because  part 
of  it  is  used  for  the  purpose  of  business, 
*  *  *  this  is  as  much  a  house  as  if  it  had 
been  originally  built  in  the  exact  shape  in 
which  it  now  is,  and  every  room  in  the  house 
as  they  are  placed  had  been  used  for  the  pur- 
pose of  a  private  residence."  Richards  v. 
Swansea  Imp.,  etc.,  Co.,  9  Ch.  D.  425. 

Two  Houses,  by  the  establishment  of  internal 
communication,  became  one  house,  within  the 
meaning  of  a  building  restriciion,  having  been 
so  treated  by  a  branch  of  the  municipal  gov- 
ernment. Snow  v.  Whitehead,  53  L.  J.  Ch. 
885.  See  also  Harvie  v.  South  Devon  R.  Co., 
W.  N.  (74)  195- 

Approaches.  —  In  U.  S.  v.  Mueller,  113  U.  S. 
153,  the  approaches  or  steps  leading  up  10  a 
house\  were  held  not  to  be  included  in  the 
term.  Thiscase  was  upon  the  construction  of 
a  building  contract. 

Barrel  House.  —  A  barrel  house,  attached  to 
a  cooperage  establishment,  was  held  to  be  a 
house  within  an  arson  statute.  Pike  v.  State, 
H  Lea  (Tenn.)  577. 

A  Booth  Theatre  which  is  taken  to  pieces  and 
carried  from  place  to  place  is  not  a  "  house  or 
other  place  of  public  resort  for  the  public 
performance  of  stage  plays,"  within  an  act  for- 
bidding  performances  in  unlicensed  houses. 
Davys  p,  Douglas,  4  H.  &  N.  180. 

Boat.  —  In  State  v.  Mullen,  35  Iowa  207,  it 
was  held  that  0  boat  or  vessel  might  come 
within  the  term  "  house  of  ill  fame  "  within  a 
statute  against  disorderly  houses.  Sec  also 
\hr  title  Disorderly  Houses,  vol.  9,  p.  512. 

Chicken  House.  —  A  chicken  house  was  held 
to  fall  within  the  ordinary  meaning  of  the  term 
house.  Garrlnf-r  v.  State,  105  Ga.  662,  a  larceny 
case.    Sec  also  Williams  v.  State,  105  Ga.  814. 

Church.  —  Within  an  act  giving  to  a  munici- 
pal corporation  power  to  prescribe  the  frontal 
line  upon  a  street  on  which  houses  should  be 
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erected,  it  was  held  that  a  church  was  a  house. 
So  in  Caiger  y.  St.  Mary,  50  L.  J.  M.  C.  59,  It 
was  held  that  a  chapel  was  a  house  within  a 
statute  providing  for  contributions  towards 
opening  a  street.  And  in  Wright  v.  Ingle,  16 
Q.  B.  D.  379,  a  chapel  was  held  to  be  a  house 
within  the  Metropolis  Local  Management  Act, 
1855.  But  see  Angell  v.  Paddington,  L.  R.  3 
Q.  B.  714,  9  B.  &  S.  496. 

Demolished  House.  —  In  Mulligan  v.  State,  25 
Tex.  App.  199,  it  was  held  that  where  a  tenant 
first  demolished  the  house  on  his  premises  and 
then  burnt  the  logs  of  which  it  was  built,  he 
could  not  be  convicted  of  the  arson  of  a  house. 

A  Freight-car  Body  which  has  been  detached 
from  the  wheels  and  placed  upon  permanent 
posts  near  a  railway  track  at  a  station,  and  to 
which  a  platform  has  been  attached,  thus  con- 
stituting a  structure  to  be  used  as  a  freight 
warehouse,  and  which  is  used  for  this  pur- 
pose only,  is  a  house.  Carters.  State,  106  Ga. 
372. 

Fruit  Stand. —  In  Willis  v.  State,  33  Tex. 
Crim.  168,  the  following  structure  was  held  to 
be  a  house:  "  It  is  described  as  a  fruit  stand 
built  somewhat  in  the  shape  of  a  piano  box, 
about  eight  feet  high,  with  shelves  and  count- 
ers; and  the  proprietor  could,  in  making  sales, 
stand  inside  or  out  of  the  structure,  as  he  de- 
sired." 

Header  Box.  —  A  header  box  usually  used  in 
connection  with  a  grain  harvester  was  held 
not  to  be  a  hotise,  within  a  statute  against  bur- 
glary.   Williamson  v.  State,  39  Tex.  Crim.  60. 

Laundry. —  In  London,  etc.,  Laundry  Co.  v. 
Willesden  Local  Board,  (1892)  2  Q.  B.  271,  it 
was  held  that  a  steam  laundry  was  nol  a  house 
for  the  purpose  of  the  removal  of  house  refuse, 
as  that  term  was  used  in  a  public  health  act. 

Mill  House.  —  Upon  an  indictment  for  burn- 
ing a  mill  house,  the  court  said  :  "  '  Mill  house  ' 
has  no  meaning  not  implying  a  building.  By 
the  ordinary  use  of  the  word  house  it  is  un- 
derstood to  mean  a  building,  and  when  taken 
in  connection  with  the  words  '  flouring,' 
'  grist,'  '  mill,'  etc.,  it  is  capable  of  but  one 
meaning.  This  has  been  very  clearly  decided 
in  a  case  similar  to  the  present.  See  Ford  v. 
State,  112  Ind.  373."  Jordan  v.  State,  142 
Ind.  422.  See  the  title  Arson,  vol.  2,  pp.  924, 
931. 

In  Hiles  v.  Shrewsbury,  3  East  457,  it  was 
held  that  a  mill  was  not  a  house  within  a  stat- 
ute against  arson,  arson  of  a  house  at  common 
law  meaning  the  burning  of  a  dwelling  house. 

Office. —  In  Bigham  v.  State,  31  Tex.  Crim. 
244,  it  was  held  that  a  sheriff's  office  was  a 
house  within  a  statute  against  burglary. 

In  Anderson  v.  State,  17  Tex.  App.  305,  it 
was  held  that  a  corner  of  a  store  picketed  off 
as  an  office,  where  the  books  and  accounts  of 
the  firm  were  kept,  was  a  house.  This  was  a 
burglary  case. 

Same.  -  Counting  House  includes  an  attorney  'v 
office.  Re  Creek,  3  B.  &  S.  459,  113  E.  C.  L. 
459- 

Railway,  Docks,  Canal.  —  The  word  house  in 
an  act  establishing  and  imposing  a  rate  or  tax 
for  lighting  and  waich,  docs  not  include  a  rail- 
way, Reg.  v.  Midland  R.  Co.,  L.  R.  10  Q.  B. 
389;  nor  a  canal.  Reg.  v.  Neath  Canal  Co.,  L. 
R.  6  Q.  B.  707;  but  does  cover  docks.  Pcto  v. 
Wcstham,  2  El.  &  El.  144,  105  E.  C.  L.  144. 
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of  .1  house  may  be  so  severed  from  th; 

Shop.  —  "  The  word  house  does  not  mean,  it 
seems  to  me,  necessarily  a  mere  dwelling 
houn  .  or  a  house  only  used,  or  exclusively  or 
principally  used,  for  a  residence;  the  word 
house  includes  a  shop,  or  may  consist  of  a 
shop."  James,  L.  J.,  in  Richards  v.  Swansea 
Imp.,  etc.,  Co.,  9  Ch.  D.  425. 

But  in  Powell  v.  Price,  4  M.  &  G.  114,  56  E. 
C.  L  114,  it  was  held  that  a  shop  separated 
from  the  rest  of  the  owner's  premises  by  a 
vard  owned  by  him  was  no  part  of  the  house. 
Wihle,  C.  J.,  said:  "  No  instance  can  be 
shown  in  the  books  where,  under  the  word 
house,  a  shop  situated  as  this  is  has  been  held 
to  pass.  It  could  not  pass  by  reason  of  its 
being  within  the  curtiiage;  for  there  is  no  com- 
mon curtilage,  so  as  to  make  any  of  the 
burglary  cases  applicable.  If,  then,  this  shop 
cannot,  either  within  any  of  the  civil  or  crim- 
inal cases,  be  included  within  and  considered 
as  part  of  the  house,  I  see  no  reason  why  we 
should  give  a  larger  signification  to  the  word 
in  this  act." 

Same  —  House,  Store,  and  Shop.  —  A  complaint 
alleging  that  the  defendant  kept  a  certain 
"  house,  store,  and  shop,"  for  the  purpose  of 
selling  liquors,  etc.,  charges  but  one  offense. 

The  words  "  house,  store,  and  shop  "  desig- 
nate but  one  place.  Rawson  v.  State,  19 
Conn.  292. 

Schoolhouse.  (See  also  the  title  Schools.)  — 
A  schoolhouse  has  been  held  to  be  a  house 
within  an  arson  statute.  Wallace  v.  Young,  5 
T.  B.  Mon.  (Ky.)  155. 

Smokehouse.  —  In  Irvin  v.  State,  37  Tex.  413, 
it  was  said  that  a  smoke  house  would  be  a  hotise 
if  the  adjective  were  not  employed  to  denote  it 
a  smoke  house,  and  the  adjective  only  renders 
the  description  of  the  house  the  more  definite. 
This  was  a  larceny  case.  See  also  Albritton 
v.  State,  (Tex.  Crim.  1894)  26  S.  W.  Rep. 
398. 

Stable.  —  A  testator  devised  to  his  wife  the 
use  of  a  house  in  which  he  lived.  There  was 
a  stable  in  the  rear  of  the  house,  which  was 
used  by  the  testator  in  connection  with  it. 
The  executor  let  this  stable,  and  the  widow 
claimed  the  rent.  The  master  and  the  Pro- 
bate Court  allowed  the  rent  to  the  executor. 
The  appellate  court  said:  "  The  mode  of  use 
in  the  testator's  lifetime  does  not  necessarily 
establish  that  the  stable  is  included  in  the 
words  '  house  in  which  we  now  live.'  Smith 
v.  Martin,  2  Saund.  401,  note  2.  The  connec- 
tion between  the  house  and  stable  is  not  set 
forth  very  clearly,  nor  does  it  appear  very 
clearly  whether  the  master  excluded  the  allow- 
ance of  the  rent  for  the  stable  on  the  ground 
that,  as  matter  of  construction,  the  words 
could  not  include  a  stable,  or  on  a  finding 
that  the  stable  was  not  so  connected  with  the 
house  as  to  pass  with  it.  On  the  facts  appear- 
ing, we  cannot  say  that  the  master  and  judge 
of  probate  were  wrong."  Bridge  v.  Bridge, 
146  Mass.  373. 

Under  an  act  prescribing  the  qualifications 
of  electors  a  dwelling  in  the  upper  stories  of  a 
building,  the  lower  part  of  which  was  used  for 
a  stable,  was  held  to  be  a  house.  Nunn  v. 
Denton,  7  M.  &  G.  66,  49  E.  C.  L.  66. 

Tent.  —  Within  a  statute  against  keeping  a 


of  the  land  as  to  constitute  the  house 

disorderly  house,  it  was  held  that  a  tent  was  a 
house.  Killman  v.  State,  2  Tex.  App.  223. 
But  in  Callahan  v.  State,  41  Tex.  43,  it  was 
held  that  a  tent  was  not  a  house.  This  was  a 
larceny  case.  See  also  Chapman  v.  Royal 
Bank  of  Scotland,  7  Q.  B.  D.  136. 

Uncompleted  House.  —  The  walls  of  a  new 
house  were  erected  to  the  height  of  five  inch- 
es above  the  ground.  Upon  the  question 
whether  this  constituted  a  house  within  a 
Public  Health  Act,  the  court  said:  "  The  first 
question  is  whether  there  was,  under  these 
circumstances,  any  '  front  main  wall  of  a 
house  or  building  '  on  Burton's  land  within  the 
meaning  of  the  act.  In  my  opinion  there  was 
not.  There  were  indeed  some  beginnings  of 
walls,  but  these  did  not  in  my  opinion  consti- 
tute a  '  house  or  building.'  "  Ravensthorpe 
Local  Board  v.  Hinchcliffe,  24  Q.  B.  D.  171. 

But  within  the  English  Land  Clauses  Act, 
an  uncompleted  house  has  been  held  to  be  a 
house.  Alexander  v.  Crystal  Palace  R.  Co., 
30  Beav.  556. 

And  a  lot  upon  which  piles  were  driven  for 
the  foundation  of  a  church,  being  the  only 
land  so  held  and  devoted  in  good  faith  to  the 
erection  of  the  church,  was  held  to  be  a  house 
of  public  worship,  so  as  to  be  exempt  as  such 
from  taxation.  Trinity  Church  v.  Boston,  118 
Mass.  164. 

Warehouse.  —  In  Daniel  v.  Coulsting,  7  M.  & 
G.  122,  49  E.  C.  L.  122,  it  was  held  that  a 
dwelling  house  used  as  a  warehouse  and  work- 
shop was  a  house  within  an  act  prescribing 
suffrage  qualifications. 

Workhouse.  —  A  workhouse  has  been  held  to 
be  a  house  within  an  English  water  act. 
Liskeard  Union  v.  Liskeard  Waterworks  Co.,  7 
Q.  B.  D.  505. 

House  or  Place  of  Business  —  Intoxicating 
Liquors.  ■ —  Upon  the  meaning  of  the  term 
"  house  or  place  of  business,"  in  a  law  regu- 
lating the  sale  of  intoxicants,  the  court,  in 
Whitcomb  v.  State,  2  Tex.  Civ.  App.  301, 
said :  "  The  words  '  house  or  place  of  business  ' 
would  include  not  only  the  house  or  room  in 
which  the  liquor  was  kept  for  sale,  but  any 
arbor  or  structure  kept  by  defendant  for  the 
purpose  of  the  business  of  selling  liquors.  It 
would  not  include  any  other  house  or  struc- 
ture, however,  not  kept  by  defendant,  and  not 
used  for  the  purpose  of  such  business."  See 
also  the  title  Intoxicating  Liquors. 

House  of  His  Usual  Abode.  —  In  Missouri,  etc., 
Tiust  Co.  v.  Norris,  61  Minn.  256,  it  was  held 
that  the  term  "  house  of  his  usual  abode,"  as 
used  in  a  statute  providing  for  service  of  pro- 
cess, meant  the  person's  customary  dwelling 
place  or  residence,  and  was  not  equivalent  to 
domicil  in  all  particulars.  See  also  Encvc. 
of  Pl.  and  Pr.,  title  Service  of  Process. 
And  see  the  title  Domicii.,  vol.  10,  p.  6. 

House  of  Her  Husband.  (See  also  the  title 
Dower,  vol.  10,  p.  148.)  —  In  a  statute  provid- 
ing that  a  widow  might  remain  in  the  house  of 
her  husband  for  ninety  days  next  after  his 
death,  without  being  chargeable  for  rent  there- 
for, it  was  held  that  by  houseoi  her  husband  was 
meant  the  house  in  which  her  husband  owned 
the  fee  at  the  time  of  his  death.  She  is  not 
entitled  as  against  the  mortgagee  or  assignee 
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personalty,1  yet  as  a  general  rule  a  hou 
or  descends  with  the  land.2  Thus  in  a 
carry  the  land  upon  which  the  house  is 

of  her  husband.    Young  v.  Estes,  59  Me.  441. 

House  in  the  Occupation  of.  —  A  man  owning 
two  adjoining  houses  sold  one.  which  was  con- 
veyed by  the  description  "  all  that  messuage 
or  dwelling  house  *  *  *  now  in  ihe  occu- 
pation of  the  said  P."  In  front  of  this  house 
was  a  slight  projection,  nine  feet  broad,  form- 
ing a  sort  of  shallow  poriico,  in  the  middle  of 
which  was  the  door,  and  which  projected  three 
feet  beyond  the  line  dividing  the  ]  wo  houses. 
It  was  held  that  the  part  in  front  of  the  other 
house  did  not  pass  by  the  conveyance.  Fox  v. 
Clarke.  L.  R.  7  Q.  B.  748. 

Almshouse. —  See  Almshouse,  vol.  2,  p.  174. 

Bawdy  House.  —  See  the  title  Disorderly 
Houses,  vol.  9,  p.  508. 

Boarding  House.  —  See  Board,  vol.  4,  p.  589. 

Disorderly  House.  —  See  the  title  Disorderly 
Houses,  vol.  9,  p.  508. 

Dwelling  House.  —  See  Dwelling,  Dwelling 
House,  etc.,  vol.  10,  p.  353. 

Eating  House.  —  See  Eating  House,  vol,  10, 
p.  440. 

Keep  His  House.  —  See  Keep;  and  see  gener- 
ally the  title  Insolvency  and  Bankruptcy. 

Lewd  House.  —  See  the  titles  Disorderly 
Houses,  vol.  9,  p.  508  Lewd  and  Lascivious 
Cohabitation  and  Conduct.  And  see  Clifton 
v.  State,  53  Ga.  244. 

Outhouse.  —  An  outhouse  must  be  parcel  of 
a  dwelling  house.  Elsmore  v.  Hundred  of 
St.  Briavells,  8  B.  &  C.  465,  15  E.  C.  L.  266. 
See  Outhouse. 

Public  House.  —  (See  the  titles  Gaming 
Houses,  vol.  14,  p.  692;  Inns  and  Innkeepers: 
and  see  Public. 

Schoolhouse,  in  an  act  making  exemption 
from  taxation,  means  public  schoolhouse. 
Chegaray  v.  New  York,  13  N.  Y.  220.  See 
also  the  title  Schools.    And  see  Public. 

Storehouse.  —  See  Store. 

Tenement  House. —  See  Tenement  House. 

Tippling  House.  —  See  Tippling  Houses,  and 
see  the  titles  Inns  and  Innkeepers;  Intoxi- 
cating Liquors. 

Town  House.  —  "A  house  or  building  in 
which  is  transacted  the  public  business  of  a 
town."  It  is  not  limited  to  a  hall  for  town 
meetings,  but  may  include  offices  for  all  the 
town  officers,  a  lock-up,  school,  hospital, 
library,  or  rooms  for  every  object  for  which  a 
town  has  authority  to  provide  a  building. 
A  condition  in  a  deed  of  land  to  the  inhabit- 
ants of  a  town  that  it  "  shall  not  De  used  for 
any  other  purpose  than  as  a  place  for  a  town 
houne "  is  not  broken  by  the  erection  of  a 
building  larger  than  the  present  public  busi- 
ness of  the  town  requires,  the  unused  parts  of 
which  are  rented  to  tradesmen.  "  A  town 
having  in  its  town  house  rooms  which  it  had 
authority  to  construct,  as  part  of  such  build- 
ing, and  not  having  occasion  to  use  ihcm  for 
the  time  being,  is  not  obliged  to  keep  them 
unoccupied,  but  may  derive  a  revenue  from 
them  by  renting  them,  or  may  allow  them  to 
be  used  gratuitously."  French  v.  ^liiincv,  3 
Allen  (Mass.)o.  Sec  generally  the  title  1  <>u  NS 
and  Townshii  s. 

Whorehouse.  —  Sec    the     title  DISORDERLY 


se  is  a  part  of  the  freehold  and  passes 
devise  or  grant  the  word  "  house  "  will 
built  and  the  curtilage.3 

Houses,  vol.  9,  p.  508;  and  see  Wright  v. 
Paige,  36  Barb.  (N.  Y.)  440. 

Woodhouse.  —  In  an  insurance  policy  cover- 
ing a  "  wood  house,"  the  latter  being  under 
the  same  roof  with  a  carriage  house,  which 
constituted  two-thirds  of  the  building,  the 
term  was  held  to  include  the  carriage  house, 
evidence  having  been  adduced  to  show  that 
the  building  was  called  "  the  wood  house." 
White  v.  Mutual  F.  Assur.  Co.,  8  Gray  (Mass.) 
566. 

1.  House  as  Personal  Property.  —  Lowenberg 
v.  Bernd,  47  Mo.  297. 

In  Brown  v.  Turner,  113  Mo.  27,  it  was  held 
that  a  house  built  on  the  land  of  another  was 
personal  property. 

2.  Heal  Property.  —  In  Powers  v.  Harris,  68 
Ala.  410.  it  was  said:  "  When  this  case  was 
before  us  at  a  former  term,  Harris  v.  Powers, 
57  Ala.  139,  we  said:  '  Houses,  as  a  general 
rule,  are  part  of  the  freehold,  and  pass  or  de- 
scend with  the  land.  The  prima  facie  intend- 
ment is  that  they  are  part  of  the  realty;  and  if 
there  be  no  proof  to  take  the  case  without  the 
general  rule,  they  are  part  and  parcel  of  the 
land,  and  whoever  owns  the  land  owns 
the  houses  standing  thereon.'  " 

3.  What  Passes.  (See  also  Curtilage,  vol.  8, 
p.  527;  Dwelling,  Dwelling  House,  etc., 
vol.  10,  p.  353.)  —  Brown  v.  Turner,  113  Mo. 
27;  McMillan  v.  Solomon,  42  Ala.  358;  Rich- 
mond v.  State,  5  Ind  334;  Doe  v.  Collins,  2  T. 
R.  498;  King  v.  Wycombe  R.  Co.,  29  L.  J.  Ch. 
462;  Workman  v.  Insurance  Co.,  2  La.  507; 
Swift's  Appeal,  111  Pa.  St.  516;  Gibson  v. 
Brockvvay,  8  N.  H.  465;  Sparks  v.  Hess,  15 
Cal.  196. 

Messuage.  (See  also  Messuage.) — Whatever, 
in  a  will,  will  pass  by  messuage  will  pass  by 
house,  and  vice  versa.  Doe  v.  Collins,  2  T.  R. 
502. 

In  a  devise,  house  is  synonymous  with 
"messuage,"  and  passes  all  within  the  curti- 
lage, without  cum  pertinentiis  being  added. 
Rogers  v.  Smith,  4  Pa.  St.  93.  See  also  Ben- 
nett v.  Bittle,  4  Rawle  (Pa.)  339;  Grimes  v. 
Wilson,  4  Blackf.  (Ind.)  333. 

Appurtenances. — The  word  "  appurtenances,'' 
in  an  insurance  policy,  covers  everything  ap- 
purtenant and  accessory  to  a  main  building, 
as  back  buildings.  Workman  v.  Insurance 
Co.,  2  La.  507,  22  Am.  Dec.  141. 

In  Doe  v.  Collins,  2  T.  R.  498,  it  was  held 
that  by  the  word  house  the  appurtenances 
proper  and  convenient  to  its  occupation 
passed.  Thus  a  bequest  of  "  the  house  I  live 
in,  and  garden,"  was  held  to  include  granary, 
stable  and  coal  shed,  although  the  last  had 
been  used  by  the  testator  for  trade  as  well  as 
domestic  purposes. 

Within  a  Local  Assessment  Act  it  was  held 
that  the  word  house  included  all  land  upon 
which  there  was  a  building  which  was  or 
might  be  used  for  the  habitation  of  man. 
Wright  v.  Ingle.  16  £).  B.  D.  390. 

Land  Held  with  House.  —  In  King  v.  Wy- 
combe K.  Co..  28  Heav.  107,  it  was  said:  "  It 
is  quite  settled  that  land  held  with  a  house 
does  not  pass  under  the  word  house,  even  al- 
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House  —  In  the  Sense  of  a  Branoh  of  the  Legislature.  —  The  word  "house"  is  fre- 
quently used  in  the  sense  of  one  branch  of  the  legislature.1    In  this  sense  it 


though  it  was  intended  to  pass,  but  if  the  land 
is  properly  part  of  the  curtilage  of  the  house, 
if  it  is  necessary  to  the  enjoyment  of  and  in 
fact  forms  part  of  that  which  is  necessarily 
held  and  occupied  with  the  house,  then  it  does 
pass  under  the  word  house." 

A  Testator  directed  that  his  cousin  A  should 
continue  to  live  at  his  house  at  C,  and  beat 
I  he  charge  of  housekeeping,  servants'  wages, 
and  coach  horses  to  the  number  that  he  had 
maintained.  He  was  seized  of  some  land, 
which  he  had  plowed  by  the  coach  horses,  and 
whose  produce  was  consumed  by  his  domestic 
establishment.  This  land  passed  by  the  de- 
vise, and  not  only  the  house  and  curtilage. 
The  court  said:  "  By  the  grant  or  devise  of 
an  house  with  the  appurtenances,  only  the 
garden  and  orchard  will  pass  with  ihe  house; 
but  the  devise  of  the  house  with  the  lands  ap- 
pertaining will  pass  the  land  in  question." 
The  rule  was  controlled  in  this  case  by  the 
testator's  intention  that  everything  about  his 
house  should  be  carried  on  alter  his  death  as 
before.    Blackborn  v.  Edgley,  1  P.  Wms.  600. 

A  testatrix  who  owned  a  house  in  S.,  with  a 
yard  and  garden,  and  also  owned  several  lots 
of  land  adjacent  to  said  house  and  garden, 
with  buildings  on  them  which  were  held  by 
tenants,  made  this  devise:  "  I  give  and  devise 
unto  M.,  of  S.,  my  house  and  land  in  S.  now 
occupied  by  me."  It  was  held  that  M.  took 
none  of  the  land  or  buildings  occupied  by  ten- 
ants at  the  date  of  the  will.  It  was  held,  also, 
that  parol  evidence  was  inadmissible  to  show 
thai  the  testatrix  intended  to  devise  such  land 
and  buildings  to  M.  Brown  v.  Salionstall,  3 
Met.  (Mass.)  423. 

But  in  Richmond  v.  State,  5  Ind.  337,  it  was 
said:  "  The  syllabus  in  the  case  of  Brown  v. 
Saltonstall,  3  Met.  (Mass.)  423,  quoted  in  sev- 
eral elementary  works,  and  referred  to  by 
counsel,  is  inaccurate,  and  is  not  supported  by 
the  case.  The  devise  was  of  '  my  house  and 
lands  in  Salem,'  and  the  meaning  of  the  word 
house  was  not  defined  by  the  court." 

Land  Separated  from  House.  —  A  person  held 
under  the  same  lease  a  piece  of  ground  on  the 
south  side  of  a  public  road,  on  which  his  house 
and  garden  were  situated,  and  a  corresponding 
piece  of  ground  of  equal  width  on  the  north 
side,  on  which  he  was  prohibited  from  build- 
ing, but  which  was  used  for  the  purposes  of 
recreation  and  pleasure.  A  railway  company 
was  desirous  of  taking  the  north  piece  only. 
The  court  refused,  on  motion,  to  compel  it  to 
take  both,  as  being  parts  of  a  house  within  the 
ninety-second  section  of  the  Lands  Clauses 
Consolidation  Acts.  Fergusson  z.  London, 
etc.,  R.  Co.,  33  Beav.  103. 

A  shop  fronting  on  a  street  and  divided 
from  its  owner's  dwelling  and  bakehouse  in 
the  rear  by  a  yard  or  court  communicating 
with  the  street  by  a  passage,  is  not  a  part  of 
the  house,  within  the  meaning  of  the  statute 
enfranchising  the  occupiers  of  houses  of  the 
yearly  value  of  ten  pounds.  Powell  v.  Price, 
4  C.  B.  105,  56  E.  C.  L.  105. 

Eminent  Domain.  —  Within  the  English  Lands 
Clauses  Act,   which  declares  that  a  person 
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shall  not  be  required  to  sell  a  part  of  a  house 
if  he  is  willing  to  sell  the  whole,  the  word 
house  was  held  to  comprise  everything  which 
would  pass  by  that  word  in  a  conveyance. 
King  v.  Wycombe  R.  Co.,  28  Beav.  104;  Hew- 
son  v.  London,  etc.,  R.  Co.,  2  L.  T.  369,  8  W. 
R.  467;  Kerford  v.  Seacombe,  etc.,  R.  Co.,  57 
L.  J.  Ch.  270;  Grosvenor  v.  Hampstead  Junc- 
tion R.  Co.,  1  De  G.  &  J.  446;  Marson  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  6  Eq.  101,  L.  R.  7  Eq. 
546;  Richards  v.  Swansea  Imp.,  etc.,  Co.,  9 
Ch.  D.  425;  Pulling  v.  London,  etc.,  R.  Co.,  3 
De  G.  J.  &  S.  661;  Cole  v.  West  London,  etc., 
R.  Co.,  27  Beav.  242;  Salter  v.  Metropolitan 
Dist.  R.  Co.,  L.  R.  9  Eq.  432.  The  term, 
however,  does  not  include  land  not  necessary 
for  the  use  or  convenience  of  the  occupier  of 
the  house.  Fergusson  v.  London,  etc.,  R. 
Co.,  3  De  G.  J.  &  S.  653;  Steele  v.  Midland  R. 
Co.,  L.  R.  1  Ch.  275;  Kerford  v.  Seacombe, 
etc.,  R.  Co.,  57  L.  J.  Ch.  270. 

Garden  and  Orchard.  —  In  Marston  v.  Stick- 
ney,  58  N.  H.  609,  it  was  held  that  a  garden 
and  orchard  would  pass  under  the  term  hoxtse. 
And  in  the  following  cases  "  garden  "  was 
held  included  under  house.  Cole  v.  West 
London,  etc.,  R.  Co.,  27  Beav.  242;  Smith  v. 
Martin,  2  Saund.  401;  Grosvenor  v.  Hamp- 
stead Junction  R.  Co.,  1  De  G.  &  J.  446;  King 
v.  Wycombe  R.  Co.,  28  Beav.  104;  Fergusson 
v.  London,  etc.,  R.  Co.,  3  De  G.  J.  &  S.  653. 

Estovers. —  By  grant  of  a  house,  estovers  ap- 
pendent  thereto  will  pass.    Shep.  Touch.  89. 

In  a  sale  of  a  tract  of  land,  a  reservation  of 
the  "  house  and  garden  "  for  life  implies  a 
right  to  use  the  dooryard,  and  to  necessary 
estovers.    Baxter  v.  Brand,  6  Dana  (Ky.)  296. 

House  and  Lot.  —  So  in  Smith  v.  Negbauer, 
42  N.  J.  L.  307,  it  was  said:  "  The  expression 
'  house  and  lot,'  used  in  reference  to  premises 
in  a  city,  ordinarily  imports  a  house  with  a 
curtilage,  shut  off  from  the  neighboring 
grounds  by  some  physical  objects.  Thus  the 
deed  bears  upon  its  face  an  intimation  that  the 
land  to  be  conveyed  by  it  is  inclosed  within 
visible  boundaries,  and  although  the  character 
of  these  boundaries  be  not  indicated  in  the  in- 
strument, nevertheless  the  law  permits  extrin- 
sic evidence  of  the  actual  condition  of  things, 
for  the  purpose  of  ascertaining  the  situation  of 
the  land;"  and  the  boundaries  control  the 
measurements  given  in  the  deed.  See  gener- 
ally the  title  Boundaries,  vol.  4,  p.  756. 

Under  a  devise  of  "  the  house  and  lot  in  the 
town  of  P.,  in  which  I  now  reside,"  the  de- 
visee will  take  only  the  lot  which  the  testator, 
prior  to  the  date  of  his  will,  had  separated 
from  his  adjacent  lands  and  inclosed  by 
fences.  Phillipsburgh  v.  Bruch,  37  N.  J.  Eq. 
482. 

1.  Branch  of  the  Legislature.  (See  also  the 
titles  Legislature;  Quorum;  Statutes.)  —  In 
the  Constitution  of  Mississippi  the  words 
"  branches"  of  the  legislature  and  houses  of 
the  legislature  frequently  occurred.  It  was  held 
that  it  was  manifest  that  the  terms  "  branch  " 
and  house  were  used  indiscriminately  to  mean 
the  same  thing,  f.  e.,  one  division  of  the  legisla- 
ture.   Green  v.  Weller,  32  Miss.  679. 
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means  a  sufficient  number  of  members  to  constitute  a  quorum.1 

HOUSEBOTE.    (See  also  BOTE,  vol.  4,  p.  734.)  —  Housebote  is  the  amount 

of  wood  necessary  to  use  in  making  repairs  of  the  buildings  on  the  premises, 

and  also  for  fuel ;  often  known  as  firebote.2 

HOUSEHOLD.    (See  also  the  titles  EXEMPTIONS  (from  EXECUTION),  vol. 

12,  pp.  88,  89,  92,  95;  Homestead,  ante,  p.  516;  Wills;  and  see  Effects, 

vol.  10,  p.  446;  Furniture,  vol.  14,  p.  568;  Goods,  vol.  14,  p.  1079.)  — 

Household  means  those  who  dwell  under  the  same  roof  and  compose  a  family  ;  3 

as  an  adjective,  belonging  to  the  household.4 


1.  Quorum. —  In  State  v.  McBride,  4  Mo. 
303,  29  Am.  Dec.  636,  it  was  held  that  the  word 
house,  as  applied  to  a  branch  of  the  legisla- 
ture, meant  a  number  of  members  sufficient 
to  constitute  a  quorum  to  do  business,  and 
that  an  amendment  of  the  constitution  ratified 
by  two-thirds  of  a  majority  of  all  the  members 
elected  was  ratified  by  two-thirds  of  that 
house.  See  also  Southworth  v.  Palmyra,  etc., 
R.  Co.,  2  Mich.  288;  Green  v.  VVeller,  32  Miss. 
651,  set  out  in  the  preceding  note. 

The  word  house  may  mean  either  the  whole 
number  elected  to  a  branch  of  the  legislaiure 
or  a  majority  of  its  members,  the  most  com- 
mon meaning  being  a  number  of  its  members 
sufficient  to  do  business.  State  v.  McBride, 
4  Mo.  303,  29  Am.  Dec.  636. 

Each  House. —  In  Frellsen  v.  Mahan,  21  La 
Ann.  79,  it  was  held  that  the  term  "  each 
house,"  as  used  in  the  Louisiana  Constitution, 
meant  a  majority  of  the  members  elected  to 
either  body. 

Entire  Number.  —  In  a  constitutional  provi- 
sion that  "  a  majority  of  each  house  shall  con- 
stitute a  quorum  to  do  business,"  etc.,  house 
means  the  entire  number  of  which  each  branch 
of  the  legislature  is  composed.  Matter  of 
Executive  Communication,  12  Fla.  653. 

2.  2  Black.  Com.  35. 

3.  Household.  (See  also  Family,  vol.  12,  p. 
866.)— Bowne  v.  Witt,  19  Wend.  (N.  Y.)  475; 
Woodward  v.  Murray,  18  Johns.  (N.  Y.)  400. 

Persons  who  dwell  together  as  a  family  con- 
stitute a  household.  Arthur  v.  Morgan,  112 
U.  S.  499.    See  also  Aaron  v.  State,  37  Ala.  113 

Household  means  a  man's  home;  the  place 
where  he  holds  house.  Iloopes's  Estate,  1 
Brews.  (Pa.)  464,  60  Pa.  St.  220,  100  Am.  Dec. 
562.  In  this  case  it  was  held  that  household 
might  embrace  a  school. 

Articles  for  Support  of  Household.  (See  also 
the  title  Separate  Property  (of  Married 
Women).) — In  an  act  making  the  separate 
property  of  a  married  woman  liable  for  neces- 
saries purchased  for  the  USe  Of  the  housi-hnhl , 
this  term  does  not  include  a  child  of  her  hus- 
band by  a  former  marriage.  May  v.  Smith,  48 
Ala.  487. 

8ame  —  8ervants.  —  A  statute  rendered  the 
wife's  separate  estate  liable  for  articles  of  com- 
fort and  support  of  the  household.  The  court 
said:  "  Some  articles  in  the  account  seem  to 
have  been  purchased  for  servants  in  the  fam- 
ily. These,  it  is  insisted,  are  not  properly 
chargeable  on  the  wife's  statutory  estate. 
Servants  necessarily  employed  and  residing 
In  the  family  (and  the  necessity  for  their  em- 
ployment was  not  mooted  on  the  triiil)  arc  a 
part  of  the  household  within  the  meaning  of 
the  statute.    Necessaries  supplied  them  can 
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be  charged  on  the  wife's  estate."  Pippin  v. 
Jones,  52  Ala.  165. 

4.  Household.  —  The  general  definition  of 
household,  when  used  as  a  qualifying  word,  is 
pertaining  or  belonging  to  the  house  or  fam- 
ily. Alsup  v.  Jordan,  69  Tex.  304;  Huston  v. 
State  Ins.  Co.,  100  Iowa  402.  This  latter  case 
was  upon  an  insurance  policy  on  household 
furniture  and  family  stores,  which  terms  were 
held  to  include  books,  games,  writing 
material,  etc. 

Household  Goods.  (See  also  Goods,  vol.  14, 
p.  1079;  anc*  see  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  112.) — In  Smith  v. 
Findley,  34  Kan.  323,  the  court  said :  "  Bou  vier 
defines  household  goods  to  mean  '  everything 
of  a  permanent  nature  (that  is,  articles  of 
household  which  are  not  consumed  in  their  en- 
joyment) that  are  used  or  purchased,  or  other- 
wise acquired  by  a  person  for  his  house,  but 
not  goods  in  the  way  of  his  trade.  Plate  will 
pass  by  this  term,  but  not  articles  of  consump- 
tion found  in  a  house,  as  malt,  hops,  or 
victuals.'  "  See  also  Marquam  v.  Sengfelder, 
24  Oregon  2;  Carnagy  v.  Woodcock,  2  Munf. 
(Va.)  234,  5  Am.  Dec.  470. 

"  Household  goods  "  is  a  wider  term  than 
"  furniture,"  including  everything  about  the 
house  that  had  been  usually  held  and  enjoyed 
therewith,  and  that  would  tend  to  the  com- 
fort and  accommodation  of  the  householder. 
Carnagy  v.  Woodcock,  2  Munf.  (Va.)  234,  5 
Am.  Dec.  470. 

Same  —  Use.  —  In  Pellevv  v.  Horsford,  2  Jur. 
N.  S.  514,  it  was  held  that  articles  in  the 
nature  of  household  goods  would  pass  under 
that  description,  although  they  were  never 
used  by  the  testator,  nor  even  kept  in  his 
house. 

Same  —  Bank  Bills,  Money,  etc. —  Bank  bills 
were  held  not  to  pass  under  a  bequest  of 
household  goods.  Timewcll  v.  Perkins,  2 
Atk.  102.  But  in  Lutz  v.  Luu,  2  Blackf. 
(Ind.)  72,  it  was  held  that  money  and  obliga- 
tions passed  under  a  bequest  of  household 
goods. 

Same  —  Clock.  —  In  Slanning  v.  Style,  3  P. 
Wms.  334,  a  clock  was  held  to  pass  under  a 
bequest  of  household  goods. 

Same  —  Coal.  —  Coal  remaining  unconsumed 
at  the  testator's  death  was  held  to  be  included 
in  household  goods  in  Hurley's  Estate,  12 
Phila.  (Pa.)  47,  35  Leg.  Int.  (Pa.)  68. 

Same  —  Gas  Fixtures.  —  Within  a  statute  pro- 
viding for  the  registration  of  conditional  sales 
which  excepted  household  goods  from  its 
operation,  it  was  held  that  household  goods 
included  gas  fixtures.  Iden  v.  Sommcrs,  (N. 
Y.  Super.  Ct.  Jury  T.)  18  N.  Y.  Supp.  189,  6t 
N.  Y.  Super.  Ci.  177. 
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HOUSEHOLDER.  (See  the  titles  Exemptions  (from  Execution),  vol.  12, 
p.  88  ;  Homestead,  ante,  p.  516;  Jury  and  Jury  Trial.)  —  A  householder 
is  the  head  or  master  of  a  family;  a  person  who  occupies  a  house  and  has 
charge  of  and  provides  for  a  family  therein.1 


Same  —  Gun,  Pistol,  etc.  —  The  will  of  W. 
pave  10  his  widow  "  all  of  the  household  prop- 
erty now  in  my  dwelling  house  in  the  village 
of  C,  and  the  use  of  said  dwelling  house 
for  and  during  the  term  of  her  natural  life." 
In  the  dwelling  house  at  the  time  of  the  tes- 
tator's death  were  a  quantity  of  coal  and 
wood,  provided  for  family  use,  and  a  shotgun. 
Upon  settlement  of  accounts  of  the  executors, 
it  was  held  that  these  articles  were  properly 
allowed  to  the  widow;  that  the  shotgun  might 
have  been  provided  for  the  defense  of  the 
house,  and  in  the  absence  of  proof  the  court 
was  not  required  to  presume  the  contrary. 
Matter  of  Frazer,  92  N.  Y.  239.  But  in  Slan- 
ning  v.  Style,  3  P.  Wms.  334,  guns  and  pistols 
were  held  not  to  pass  if  used  as  arms  in  riding, 
or  for  shooting  game. 

Same  —  Hospital.  —  Where  a  man  owned  a 
hospital,  in  a  town  other  lhan  that  of  his  resi- 
dence, which  he  employed,  under  contracts 
with  the  naval  commissioners,  in  entertaining 
the  sick  and  wounded  of  the  navy,  the  furni- 
ture of  Ihis  hospital  was  not  included  in  the 
expression  "  household  goods,"  as  used  in  an 
exception  in  a  marriage  settlement  with  his 
wife,  by  which  she  renounced  her  claims  upon 
his  property.  Pratt  v.  Jackson,  2  P.  Wms. 
302,  1  Bro.  P.  C.  (Toml.  ed.)  222. 

Same  —  Innkeeper.  —  In  Com.  Stremback, 
3  Rawle  (Pa.)  341,  it  was  held  that  goods  and 
chattels  of  an  innkeeper,  consisting  of  a  quan- 
tity of  liquors,  bar  furniture,  and  beds  for  his 
guests,  were  not  household  goods,  within  the 
meaning  of  the  rule  that  suffering  household 
goods  to  remain  in  the  possession  of  the  debtor 
after  execution  is  a  badge  of  fraud. 

Same  —  Plate.  —  In  Jesson  v.  Essington, 
Prec.  Ch.  207,  it  was  held  that  plate  did  not 
pass  under  a  devise  of  household  goods.  But 
see  Stapleton  v.  Conway,  1  Ves.  427;  Kelly  v. 
Powlet,  Ambl.  605;  Nicholls  v.  Osborn,  2  P. 
Wms.  421;  Porter  v.  Tournay,  3  Ves.  Jr.  313; 
Masters  v.  Masters,  1  P.  Wms.  425;  Lillcott  v. 
Compton,  2  Vern.  638;  Bunn  v.  Winthrop,  1 
Johns.  Ch.  (N.  Y.)  329,  where  plate  was  held 
to  pass. 

Same  —  Provisions. —  In  Slanning  n.  Style,  3 
P.  Wms.  334,  victuals  were  held  not  10  pass 
under  a  bequest  of  household  goods. 

Same  —  Provisions  —  Chattel  Mortgage.  —  In  a 
chattel  mortgage  a  description  of  the  chattels 
as  "  all  personal  property,  including  furniture 
and  household  goods  of  every  description,"  is 
sufficient  to  create  a  lien  on  all  personal  chat- 
tels which  may  contribute  to  the  use  or  con- 
venience of  the  householder,  or  the  ornament 
of  his  house,  under  the  description  of  "  furni- 
ture," and  on  every  household  article  of  a  per- 
manent nature  which  is  not  consumed  in  its 
enjoyment  under  the  term  "household  goods;  " 
but  it  will  not  cover  wines,  liquors,  or  groceries. 
Marquam  v.  Sengfelder,  24  Oregon  2. 

Same  —  Provisions  —  Contract  for  Carriage.  — 
Where  a  shipper  entered  into  a  special  written 
agreement  with  a  railway  company  to  trans- 
port over  its  road  one  carload  of  fiousehold 


goods  and  two  horses,  from  Kansas  City  or 
the  state  line  to  Minneapolis,  Kansas,  at  a 
greatly  reduced  rate,  and  the  shipper,  without 
the  knowledge  or  consent  of  the  railway  com- 
pany, put  into  the  car  limited  quantities  of 
potatoes,  bacon,  vinegar,  and  salt,  a  part  of 
which  he  had  for  sale  and  barter,  and  the  reg- 
ular rates  for  the  carriage  of  the  potatoes, 
bacon,  etc.,  were  higher  than  the  rates  for 
household  goods  and  horses,  the  company  was 
held  to  be  entitled  to  be  paid  by  the  shipper,  in 
addition  to  the  contract  price  for  carrying  the 
household  goods  and  horses,  its  regular  rates 
for  carrying  the  potatoes,  bacon,  etc.  Smith 
v.  Findley,  34  Kan.  316. 

Same  —  Wheat.  —  Under  a  statute  requiring 
assessors  to  list,  i.  e.,  describe,  the  property 
assessed,  listing  wheat  as"  household  goods  " 
is  invalid.  Thompson  v.  Davidson,  15  Minn. 
412. 

Household  Furniture.  (See  also  Furniture, 
vol.  14,  p.  568;  and  see  the  title  Wills.)  —  In 
order  to  constitute  an  article  household  furni- 
ture, it  must  be  provided  for,  and  appropriated 
to  uses  in,  the  house.  "  There  may  be  articles 
which  are  sometimes  used  in  the  house,  but 
are  carried  out  bv  day  and  brought  in  at  night. 
These  articles  would  not  have  such  a  fixedness 
as  to  be  considered  household  furniture." 
Gooch  v.  Gooch,  33  Me.  535. 

A  clock  not  fastened  to  the  wall  passed  as 
household  goods  in  Slanning  v.  Style,  3  P. 
Wms.  334. 

Household    Effects  —  Carriage  —  Tariff  Law. 

(See  generally  the  title  Revenue  Laws.)  —  A 
carriage  in  use  abroad  for  a  year  by  its  owner, 
who  brings  it  to  the  United  States  for  his  own 
use  there,  and  not  for  another  person  nor  for 
sale,  is  "  household  effects  "  under  Rev.  Stat. 
U.  S.,  §  2505,  and  free  from  dutv.  Arthur  v. 
Morgan,  112  U.  S.  495.  See  also  Effects,  vol. 
10,  p.  446,  and  ihe  title  Wills. 

1.  Householder.  —  Peterson  v.  Bingham,  13 
Wash.  180  [following  9  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  783];  Woodward  v.  Murray, 
18  Johns.  (N.  Y.)  400;  Bowne  v.  Witt,  19  Wend. 
(N.  Y.)  475;  Aaron  v.  State,  37  Ala.  113;  Car- 
penter v.  Dame,  10  Ind.  125;  Nelson  v.  State, 
57  Miss.  288. 

"  Mr.  Burrill,  in  his  law  dictionary,  defines 
a  householder  to  be  the  occupier  of  a  house." 
Lester  v.  State,  2  Tex.  App.  448. 

Householder  implies  in  its  term  the  idea  of  a 
domestic  establishment  —  of  the  management 
of  a  household.  Katzenberg  v.  Lehman,  80 
Ala.  514;  Aaron  v.  State,  37  Ala.  106. 

The  person  who  provides  for  the  household 
is  the  householder.  Griffin  v.  Sutherland,  14 
Barb.  (N.  Y.)  456.  See  also  Rex  v.  Rufford,  8 
Mod.  40;  Slades's  Bail,  I  Chit.  502,  18  E.  C.  L. 
147;  Rex  v.  Poynder,  r  B.  &  C.  178,  8  E.  C. 
L.  77. 

Housekeeper.  (See  also  Housekeeper,/^/.) — 
Householder  and  "housekeeper"  have  been 
held  synonymous.  Lester  v.  State,  2  Tex^App. 
448.  See  also  Bradford  v.  State,  15  Ind.  353. 
Compare  Rex  v.  Hall,  1  B.  &  C.  123,  S  E.  C.  L.  53^ 
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Definition. 


Householder  and  Freeholder  Distinguished.  —  In 
holding  that  a  freeholder  merely  was  not  com- 
petent to  sit  upon  a  petit  jury,  the  court  said: 
"  That  a  man  may  be  a  freeholder  and  not  a 
householder,  or  a  householder  and  not  a  free- 
holder, is  a  proposition  so  plain  as  to  need  no 
argument.  A  householder  is  the  occupier  of  a 
house  —  a  housekeeper,  master  of  a  family. 
Jacob's  Law  Diet.,  vol.  3,  p.  350.  The  master 
of  a  house  or  family.  (Bailey.)  The  master  or 
chief  of  a  family;  one  who  keeps  house  with 
his  family.  (Webster.)  A  man  may  be  all 
these,  and  yet  noi  the  owner  of  the  soil.  A 
freeholder  is  such  as  holds  a  freehold  estate, 
that  is,  land  or  tenements,  in  fee  simple,  fee 
tail,  or  for  term  of  life.  Jacob's  Law  Diet., 
vol.  3,  p.  139.  A  person  who  is  the  owner  of 
a  freehold  estate,  which  is  an  estate  in  lands 
or  oiher  real  property,  for  the  life  of  the  ten- 
ant or  that  of  some  other  person,  or  for  some 
uncertain  period.  Bouvier's  Law  Diet.  An 
estate  of  inheritance,  or  for  life,  in  real  prop- 
erty. 4  Kent  24.  The  possession  of  the  soil 
by  a  freeman.  2  Black.  Com.  104.  So  it  is 
obvious  a  man  may  be  a  large  freeholder,  and 
yet  not  a.  householder."  Bradford  v.  State,  15 
Ind.  353.  See  also  Carpenters.  Dame,  10  Ind. 
129.    And  see  the  title  Jury  and  Jury  Trial. 

Jury  and  Jury  Trial.  (See  also  the  title  Jury 
and  Jurv  Trial.)  —  The  term  householder  in 
the  Mississippi  statute  was  held  to  refer  to  the 
civil  status  of  the  person,  and  not  to  his  prop- 
erty, and  to  require  that  he  shall  occupy  the 
position  of  chief  in  a  domestic  establishment, 
though  he  need  be  neither  a  husband  nor  a 
father.    Nelson  v.  State,  57  Miss.  286. 

Same  —  Actual  Occupancy  of  House.  —  In  Nelson 
v.  State,  57  Miss.  286,  the  court  held  that  a 
householder  is  any  head  or  chief  of  a  domeslic 
establishment  which  he  keeps  together  and 
provides  for,  but  he  need  not  be  the  actual 
occupant  of  the  house.  See  also  Bowne  v. 
Witt,  19  Wend.  (N.  Y.)  475;  Woodward  v. 
Murray,  18  Johns.  (N.  Y.)  400. 

Intoxicating  Liquors  —  Nature  of  Title.  — 
Within  a  statute  requiring  the  written  consent 
of  the  majority  of  the  bona  fide  householders 
within  a  certain  district  to  the  licensing  of  a 
saloon,  it  was  held  that  a  householder  was  a 
person  who  occupied  a  house  as  residence  or 
place  of  business,  without  any  relation  to  the 
character  or  title  by  which  the  property  was 
held.  Shepard  v.  New  Orleans,  51  La.  Ann. 
847.    See  also  the  title  Intoxicating  Liquors. 

Harried  Woman  —  Grand  Jury.  —  In  Rosen- 
crantz  v.  Territory,  2  Wash.  Ter.  267,  it  was 
held  that  the  husband  and  wife  conjointly  con- 
stitute the  head  of  the  family,  and  each,  there- 
fore, in  contemplation  of  law,  is  a  householder; 
and  therefore  a  married  woman  residing  with 
her  husband  might  be  a  grand  juror.  But 
see  Harland  v.  Territory,  3  Wash.  Ter.  131, 
where  ihis  case  was  reversed;  and  sec  the 
title  Jury  and  Jury  Trial. 

Millowner.  (Sec  also  the  title  Bail  (in  Civil 
Cases),  vol.  3,  p.  604.)  —  A  surety  who  was  en- 
gaged in  the  milling  business  and  who  rented 
and  equipped  a  mill  within  the  slate,  owning 
the  machinery  therein,  was  deemed  ;i  house- 
holder, within  a  statute  requiring  that  the 
surely  upon  an  undertaking  on  appeal  should 
be  a  householder.  Dclamater  v.  Byrne, 
(Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  71. 


Overseers  of  Poor.  —  Under  the  statute  43 
Eliz.,  c.  2,  §  1,  making  substantial  house- 
holders liable  to  serve  asoverseers  of  the  poor, 
and  similar  statutes,  householder  includes  all 
tenants  of  houses.  Persons  who  reside  in  an- 
other parish,  but  who  rent  a  house  occupied 
by  a  clerk  in  the  parish  in  question,  where 
they  pay  rates  and  taxes,  are  householders 
there.  Rex  v.  Poynder,  I  B.  &  C.  178,  8  E. 
C.  L.  77,  2  Dowl.  &  R.  258;  Rex  v.  Hall,  1  B. 
&  C.  123,  8  E.  C.  L.  53.  But  the  term  ex- 
cludes lodgers  and  those  having  no  permanent 
interest  in  the  place,  though  having  a  tempo- 
rary residence.  It  is,  on  the  other  hand,  not 
so  strict  a  word  as  "housekeeper."  Rex  v. 
Hall,  1  B.  &  C.  123,  8  E.  C.  L.  53. 

In  Reg.  v.  Spurrell,  L.  R.  I  Q.  B.  72,  Cock- 
burn,  C.  J.,  said:  "  I  think  a  man  cannot  be 
a  householder  within  the  true  construction  of 
the  statute  who  has  not  an  independent  occu- 
pation. I  do  not  think  a  man  who  occupies 
as  servant,  in  which  case  the  occupation  is 
that  of  the  master,  can  be  said  to  be  a  house- 
holder in  the  proper  sense  of  the  term.  *  *  * 
On  the  other  hand,  if  the  occupation  be  not 
necessary  to  the  service,  then  the  fact  that 
the  advantage  of  the  occupation  is  part  of  the 
remuneration  for  the  service  will  not  render 
that  occupation  less  an  occupation  qua  tenant 
than  it  would  have  been  if  the  man  had  paid 
rent." 

Single  Man  Keeping  House.  —  A  single  man 
who  keeps  house  and  servants  is  a  house- 
holder, within  an  act  requiring  petitioners  for 
the  opening  of  a  road  10  be  such.  Kamer  v. 
Clatsop  County,  6  Oregon  238. 

Same  —  Suits  Against  Householders.  —  The 
term  is  similarly  construed  in  an  act  providing 
that  a  householder  having  a  permanent  resi- 
dence in  the  state  shall  not  be  sued  outside  of 
the  county  of  his  residence.  The  court  said: 
"An  unmarried  man,  occupying  a  house,  em- 
ploying his  own  servants,  and  providing  for 
the  household  as  constituted,  may  be  a  house- 
holder; but  an  unmarried  man  who  rents  and 
occupies  a  room  as  a  sleeping  apartment  and 
takes  his  meals  elsewhere  is  not  a  householder 
in  the  meaning  of  the  statute."  Katzenberg 
v.  Lehman,  80  Ala.  512. 

Same  —  Juror. —  A  single  man  who  rents  a 
house  which  he  occupies  with  a  younger 
brother  for  all  purposes,  except  that  he  takes 
his  meals  elsewhere,  is  a  householder.  Lester 
v.  State,  2  Tex.  App.  448,  the  court  saying: 
"The  juror  in  question  rented  the  house;  had 
actual  and  complete  control  of  it;  occupied  it 
with  such  familv  as  he  had,  and  used  it  for  all 
purposes  except  eating.  We  are  of  opinion 
he  was  a  competent  juror." 

Lodgings  —  Boarder.  —  An  unmarried  mer- 
chant who  had  rented  a  store  in  which  he  slept 
was  held  noi  a  householder  and  therefore  not 
qualified  as  a  juror.  Brown  v.  State,  57  Miss. 
424,  10  Cent.  L.  J.  376. 

In  Aaron  v.  State,  37  Ala.  106,  the  court  held 
that  a  person  who  had  merely  rented  a  room 
for  a  year  was  not  a  competent  juror  under  a 
statute  requiring  that  jurors  should  be  house- 
holders. 

In  Lane  v.  State,  29  Tex.  App.  319,  it  was 
held  that  one  who  was  a  mere  boarder  and 
lodger  in  the  private  house  of  another  was  not 
a   householder.    The    court   commented  on 
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HOUSEKEEPER.    (See  also  the  title  Bail  (in  Civil  Cases),  vol.  3,  p.  604.) 

—  A  housekeeper  is  defined  as  one  who  keeps  house.1 

HOUSE  OF  ENTERTAINMENT.    (See  also  the  title  Inns  AND  INNKEEPERS.) 

—  A  house  of  entertainment  is  a  tavern  ;  a  common  inn.a 

HOUSE  OF  ILL  FAME.  —  See  the  title  DISORDERLY  HOUSES,  vol.  9,  p.  508. 

HOUSE  OF  RELIGIOUS  WORSHIP.  —  See  note  3. 

HOUSE  OF  REPRESENTATIVES.  —  See  the  title  LEGISLATURE. 


Robles  v.  State,  5  Tex.  App.  346,  where  it  was 
stated  that  one  who  rents  a  room  and  boards 
is  a  householder,  saying  that  the  statement 
was  too  broad.  See  Lee  v.  State,  34  Tex. 
Crim.  519. 

In  Katzenberg  v.  Lehman,  80  Ala.  514,  it 
was  held  that  an  unmarried  man  who  rents 
and  occupies  a  room  as  his  sleeping  apart- 
ment and  takes  his  meals  elsewhere,  in  a  city 
or  town,  is  not  a  householder,  within  the 
meaning  of  the  statute  which  prohibits  an 
action  against  the  householder  except  in  the 
county  of  his  residence. 

1.  Housekeeper.  —  Lester  v  State,  2  Tex. 
App.  448. 

In  an  action  for  services  performed  as  house- 
keeper the  court  said:  "  The  term  housekeeper 
does  not  admit  of  any  clear,  accurate,  and 
arbitrary  limitation  as  to  the  character  of  the 
services  which  are  embraced  within  the  duties 
of  such  a  person.  Those  duties  are  not  very 
strictly  denned  by  such  an  expression.  Gen- 
erally speaking,  we  know  that  it  has  reference 
to  services  performed  in  the  taking  care  of  a 
house  in  connection  with  the  inmates  residing 
therein,  but  exactly  what  special  and  particu- 
lar duties  are  to  be  regarded  as  embraced 
within  the  term  must  almost  always  be  de- 


cided by  the  duties  which  are  actually  per- 
formed under  the  agreement  as  made." 
Edgecomb  v.  Buckhout,  146  N.  Y.  342. 

2.  House  of  Entertainment. —  A  statute  re- 
quired a  license  for  keeping  a  tavern,  or  house 
of  entertainment.  It  was  held  that  the  terms 
"  tavern  "  and  house  of  entertainment  were 
synonymous,  and  that  by  these  terms  were 
meant  the  common  inns  of  the  common  law. 
Bonner  v.  Welborn,  7  Ga.  296. 

3.  House  of  religious  worship,  in  an  exemp- 
tion from  taxation,  includes  "  such  distinct 
tenements  as  are  used  for  that  purpose,  and  for 
purposes  connected  with  it,  and  does  not  in- 
clude distinct  tenements  used  for  other  pur- 
poses, though  under  the  same  roof."  Stores  in 
the  basement  are  not  a  part  of  such  a  house. 
South  Cong.  Meetinghouse  v.  Lowell,  r  Met. 
(Mass.)  538.  See  also  Trinity  Church  v.  Bos- 
ton, 118  Mass.  164. 

In  Matter  of  Vanderbilt,  N.  Y.  L.  J.  June  5, 
1890,  Dos  Passos  on  Collateral  Inheritance 
Tax  62,  it  was  held  that  the  institution  known 
as  the  Young  Men's  Christian  Association 
was  not  a  seminary  of  learning  or  house  of 
religious  worship.  See  also  the  titles  Exemp- 
tions (from  Taxation),  vol.  12,  p.  328;  Re- 
ligious Societies. 
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By  W.  J.  Tracy. 

I.  Definitions,  777. 
II.  History  and  Oeigin,  778. 

III.  Common  Nature,  Object,  and  Purpose,  778. 

1.  Public  Institutions,  778. 

2.  Charitable  and  Eleemosynary,  778. 

3.  Penal  or  Quasi-penal,  Although  Reformatory,  778. 

IV.  Organization  and  Maintenance,  779. 
V.  Management,  779. 

VL  Private  Reformatory  Institutions,  782. 

CROSS-REFERENCES. 

See  also  the  titles  CHARITIES  AND  TRUSTS  FOR  CHARITABLE  USES, 
vol.  5,  p.  893;  HOSPITALS  AND  ASYLUMS,  ante;  RELIGIOUS 
SOCIETIES. 

I.  DEFINITIONS. — Houses  of  Refuge  and  Correction  are  of  statutory  foundation 
and  organization;  institutions  of  various  designations,  but  of  the  same  purpose 
and  object,  are  included  under  the  term. 

Analogy  Between  Houses  of  Refuge  and  Houses  of  Correction.  —  A  house  of  refuge 
and  a  house  of  correction  are  alike  in  the  essential  element  that  each  is  a 
quasi-penal  institution,  whose  desideratum  is  the  reformation  rather  than  the 
punishment  of  the  inmate. 

Distinction  Between  Houses  of  Refuge  and  Houses  of  Correction. — A  house  of  refuge 
is  usually  for  the  young;  for  juvenile  offenders,  exclusively.  A  house  of 
correction,  originally,  was  designed  for  petty  evil-doers  of  all  ages,  and  in  the 
absence  of  any  statutory  provision  to  the  contrary  the  age  of  a  person  com- 
mitted is  of  no  especial  importance.1 

1.  See  Bouvier's  Law  Diet.,  Rawle's  Revi-  Ray,  63  N.  H.  408,  56  Am.  Rep.  529;  Bonn's 

sion  (ed.  1897);  Anderson's  Law  Diet.  Petition,  17  R.  I.  573;  People  v.  Poly,  (Gen. 

A  Jail  May  Be  Regularly  Adopted  and  Estab-  Sess.)  17  Misc.  (N.  Y).  162. 
lished  as  a  House  of  Correction.  —  Taunton  v.         Industrial  School  —  Cruel  and  Unusnal  Punish- 

Westpori,  12  Mass.  355;  Com.  v.  Justices,  2  ment  —  Minnesota.  —  The    commitment  of 

Pick.  (Mass.;  414;  Day  v.  Hampden  County,  vicious  and  refractory  minors  to  the  state  in- 

11  Met.  (Mass.)379;  Bcrgin's  Petition,  31  Wis.  dustrial  school  is  not  subjecting  them  to  cruel 

383.    See  also  State  v.  Haley,  52  Vt.  476.  and  unusual  punishment,  and  the  act  creating 

A  Reformatory  is  an  institution  or  place  in  said  industrial  school  (Minnesota  Laws  1895, 

which  efforts  are  made  either  to  cultivate  the  c.  153)  is  constitutional.    State  v.  Phillips,  73 

intellect  or  instruct  the  conscience,  or  improve  Minn.  77.    Sec  generally  the  title  CRUEL  and 

the  conduct;  where  the  inmates  voluntarily  Unusual  Punishment,  vol.  8,  p.  436. 
submit  themselves  to  its  instruction  or  dis-        Workhouses  —  Must  Be  Public  Institutions  — 

cipline    or    aie    forcibly    detained    therein.  Minnesota. —  Where  a  m unicipal  corporation  is 

Hughes  v.  Daly,  49  Conn.  34.  empowered  to  maintain  workhouses  for  the  te- 

Reforraatory  —  Term  Too  Vague  and  Ambiguous  ception  and  confinement  of  certain  prisoners, 

to  Vest  a  Legacy  or  Deviso      Connecticut.  —  See  such  institutions  should  be  wholly  public  and 

Hughes  v.  Daly,  49  Conn.  34.    See  the  last  under  municipal  control.    Any  arrangement, 

note  in  this  title.    And  sec  the  title  Ciiari-  therefore,  by  which  a  House  of  the  Good  Shcp- 

tiks  and  Trusts  for  Ciiaritaiii.k  Usf.s,  vol.  herd,  conducted  by  a  private  corporation,  is 

5,  pp.  905,  925.  treated  as  a  workhouse  for  women,  is  irngu- 

Industrial   School.  —  There  seems  to  be  no  Iar  and  illegal,  and  any  contracts  made  by  the 

clear  distinction  between  a  state  reformatory  municipality  with  such  private  corporation 

and  a  state  industrial  school,  as  the  latter  term  cannot  be  enforced.    Farmer  v.  St.  Paul,  65 

is  now  technically  used  in  legislation.    State  v.  Minn.  179. 
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II.  History  and  Origin.  —  Houses  of  refuge  and  correction,  using  the 
words  in  their  most  comprehensive  sense,  are  modern  institutions,  owing  their 
existence  and  especially  their  recent  growth  and  development  to  advanced 
and  humane  ideas  in  criminology.  It  is  now  apparently  conceded  —  and 
many  legislatures  have  acted  upon  the  principle  —  that  in  the  case  of  first 
offenders,  of  the  young,  and  sometimes  of  females,  generally,  the  welfare  both 
of  society  and  of  the  offender  will  be  better  promoted  and  conserved  by  the 
exercise  of  reformatory  and  corrective  measures  than  by  treatment  wholly 
punitive. 1 

III.  Common  Nature,  Object,  and  Purpose — 1.  Public  Institutions.  —  All 

houses  of  refuge  and  correction,  however  designated,  are  alike  in  certain 
essential  elements  and  features.  Every  institution  of  the  kind,  apart  from 
certain  private  charitable  reformatory  organizations  hereinafter  mentioned,  is 
a  public  institution;8  is  charitable  and  eleemosynary;  and  is  penal  or  quasi- 
penal,  although  reformatory. 

2.  Charitable  and  Eleemosynary.  —  Every  institution  of  a  reformatory  char- 
acter, embraced  within  the  meaning  of  the  terms  "  houses  of  refuge  and  cor- 
rection," is,  in  a  legal  sense,  charitable  and  eleemosynary,  so  far  as  such  terms 
may  properly  apply  to  a  public  corporation.  In  some  states  all  such  reforma- 
tory institutions  are  included  in  or  united  with  the  state  charities.  Some- 
times they  are  specifically  declared  to  be  charitable  corporations  by  the 
statutes  which  create  them.3 

3.  Penal  or  Quasi-penal,  Although  Reformatory.  —  All  such  institutions  are 
identical  in  spirit  and  purpose.  The  object  of  each  is  the  reformation  of  the 
culprit  and  his  restoration  to  society,  as  speedily  as  the  general  welfare  will 
permit,  prepared  and  equipped  by  reason  of  the  training  received  while  in 
confinement  to  lead  a  correct  and  useful  life.4  But  all  such  institutions  are 
distinctly  penal  as  well  as  reformatory  in  character.5 


House  of  Detention.  —  As  employed  in  certain 
recent  legislation,  the  term  "  house  of  deten- 
tion "  is  given  a  restricted  and  technical  mean- 
ing, and  denotes  a  place  for  the  confinement  of 
alleged  juvenile  delinquents  before  trial  and 
commitment.  Pennsylvania  Act  of  May  12, 
1897;  New  York  Laws  of  1892,  c.  686,  §  101. 

1.  Reference  is  made  to  the  numerous  stat- 
utes of  recent  enactment,  wherein  such  pur- 
pose is  obvious.  By  way  of  illustration,  see 
Illinois  Act  of  June  22,  1893,  P.  L.  23,  as 
amended  by  Act  of  June  25,  1895,  establishing, 
etc.,  the  State  Home  for  Juvenile  Female 
Offenders;  New  York  Act  of  May  16,  1892, 
establishing,  etc.,  Reformatory  for  Women. 

House  of  Refuge  Is  for  Reformation  Rather  than 
for  Punishment. —  In  Ex  p.  Crouse,  4  Whart. 
(Pa.)  9,  the  court  stated  that  a  house  of  refuge 
was  not  a  prison  but  a  school,  although  it 
might  be  used  as  a  prison  for  juvenile  convicts 
who  would  otherwise  be  sent  to  the  common 
jail.  The  object  of  the  charity  is  the  reforma- 
tion of  young  offenders  by  training  them  in 
industry  and  furnishing  them  with  the  means 
of  obtaining  a  living;  by  instilling  in  their 
minds  principles  of  morality  and  religion;  and 
above  all  by  separating  them  from  improper 
associates. 

2.  Public  Institutions.  —  Reference  is  again 
made  to  the  statute  or  statutes  creating  any  par- 
ticular  institution  of  a  reformatory  character. 
It  will  always  appear  that  such  institution  is 
founded  and  created  by  the  state,  or  by 
municipal  authority  derived  directly  from  the 
state;  is  under  state  or  municipal  control  and 


management,  exclusively;  and  is  supported 
by  public  funds.  For  illustration,  see  Rhode 
Island  Gen.  Laws  (ed.  1896),  p.  1022,  c.  285, 
§  50.  And  see  the  title  Hospitals  and 
Asylums,  ante. 

3.  Charitable  and  Eleemosynary.  —  See  the  title 
Charities  and  Trusts  for  Charitable  Uses, 
vol.  5,  pp.  894,  895;  Code  of  Tennessee  (ed. 
1896),  §§  4356,  4370;  Act  of  1895,  c.  60,  §§  1, 
15;  Ex  p.  Crouse,  4  Whart.  (Pa.)  9;  Mil- 
waukee Industrial  School  v.  Milwaukee 
County,  40  Wis.  328,  22  Am.  Rep.  702;  Exp. 
Nichols,  110  Cal.  651;  Illinois  Act  of  June  22, 
1893,  P.  L.  23,  amended  Act  of  June  25,  1S95, 
creating  State  Home  for  Juvenile  Female 
Offenders,  and  declaring  the  same  a  charitable 
corporation. 

In  Perry  v.  House  of  Refuge,  63  Md.  20,  52 
Am.  Rep.  495,  it  was  held  that  a  house  of 
refuge,  being  a  corporation  organized  for 
charitable  purposes,  was  not  liable  in  damages 
for  an  assault  committed  by  one  of  its  officers 
on  an  inmate. 

4.  State  v.  Ray,  63  N.  H.  408,  56  Am.  Rep. 
529;  Milwaukee  Industrial  School  v.  Mil- 
waukee County,  40  Wis.  328,  22  Am.  Rep.  702; 
Ex  p.  Crouse,  4  Whart.  (Pa.)  9;  Jarrard  v. 
State,  116  Ind.  98;  Ex  p.  Nichols,  110  Cal.  651. 

5.  Industrial  School  —  Quasi-penal  Institution. 
—  In  State  v.  Ray,  63  N.  H.  408,  56  Am.  Rep. 
529,  it  is  said  that  the  great  purpose  of  a  cer- 
tain industrial  school  was  the  separation  of 
youthful  offenders  from  hardened  criminals 
of  mature  years,  in  the  hope  of  their  ultimate 
reformation  and  of  their  becoming  useful  citi- 
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Penal  Element  Differs  in  Degree  with  Natnre  of  Institution.  —  In  a  house  of  detention 
or  of  refuge  the  penal  phase  is,  usually,  but  slightly  apparent.*  In  the  other 
institutions  the  penal  feature  obtains  in  a  greater  degree,  until  in  certain  work- 
houses it  seems  to  reach  its  highest  development;2  and  although  confinement 
in  the  most  rigorous  house  of  refuge  and  correction  is  ordinarily  followed  by 
no  loss  of  civil  rights,  and  in  contemplation  of  law  is  radically  different  from 
imprisonment  in  a  penitentiary,  state,  county,  or  municipal  prison,  yet  in 
every  instance  there  is  a  stigma  and  odium  attaching  thereunto  which  would, 
perhaps,  hardly  exist  were  the  first-named  institutions  reformatory  only.3 

IV.  Organization  and  Maintenance  —  of  statutory  creation.  —  Houses  of 
refuge  and  correction,  as  we  understand  the  terms,  were  unknown  to  the 
common  law.  They  are  always,  when  public  institutions,  created  and  organ- 
ized by  statute.4 

incorporation.  —  In  the  United  States  such  institutions  are  ordinarily  declared 
bodies  politic  and  corporate  by  the  statutes  which  create  them.  It  is  difficult, 
perhaps,  to  understand  how  a  penal-reformatory  institution  can  safely  and 
properly  accomplish  the  object  of  its  creation  unless  it  is  incorporated.* 

Supported  by  Public  Funds.  —  As  public  institutions,  houses  of  refuge  and  cor- 
rection are  maintained  and  supported  out  of  the  public  funds.6 

V.  Management  —  inmates  —  Commitments.  —  Who  may  be  committed  to 
houses  of  refuge  and  correction  or  admitted  thereto,  what  courts  or  magistrates 


zens;  but  that  the  fact  could  not  be  overlooked 
that  the  detention  of  the  inmates  was  regarded 
to  some  extent  in  the  nature  of  a  punishment, 
with  more  or  less  disgrace  attached  on  that  ac- 
count. 

1.  In  Milwaukee  Industrial  School  v.  Mil- 
waukee Counly,  40  Wis.  328,  22  Am.  Rep.  702, 
it  was  stated,  that,  where  minors  must  be  con- 
fined for  crime,  a  regard  for  public  welfare 
requires  in  many  cases  that  they  be  kept  in 
some  place  where  they  may  have  an  oppor- 
tunity to  improve,  instead  of  being  made 
morally  worse  by  their  confinement;  where  the 
prison  officials  are  not  mere  jailers,  but  exer- 
cise parental  duty  as  well  as  parental 
authority;  and  "  where  education  for  good  is 
made  a  condition  of  their  restraint." 

2.  Farmer  v.  St.  Paul,  65  Minn.  179. 

3.  A  State  Reformatory  Is  Not  a  Penitentiary.  — 
Henderson  v.  People,  165  111.  607;  Matter  of 
Dumford,  7  Kan.  App.  go;  People  v.  Illinois 
State  Reformatory,  148  111.  413;  is*/.  Nichols, 
110  Cal.  651;  State  v.  Ray,  63  N.  H.  408,  56 
Am.  Rep.  529. 

Incompetency  as  a  Witness.  —  It  has  been  held 
that  one  who  has  been  convicted  of  a  felony 
and  sentenced  to  a  house  of  correction  is  dis- 
qualified to  testify  as  a  witness  while  his  sen- 
tence remains  unserved.  Park  v.  People,  I 
Lans.  (N.  Y.)  263,  affirmed  in  41  N.  Y.  21.  Sec 
also  Poage  v.  State,  30  Ohio  St.  230. 

Summary  Transfer  of  Inmate  of  Reformatory  to 
the  Penitentiary  Unlawful  Even  as  a  Disciplinary 
Moasure.  —  No  person  can  be  committed  to  the 
penitentiary  except  by  senicncc  of  a  court  of 
record  having  jurisdiction  and  in  due  process 
of  law;  therefore,  where  a  person  has  been 
duly  committed  to  the  reformatory,  the  board 
of  managers  thereof  cannot  lawfully  transfer 
him  to  the  peniteni iary,  even  as  a  disciplinary 
measure.  Matter  of  Dumford,  7  Kan.  App. 
90. 

But  See  "  Charter  of  Greater  New  York,"  Act 
of  May  4,  1897,  New  York   Laws  of  1897, 


c.  378,  which  in  placing  all  reformatory  and 
penal  institutions  under  the  sole  control  of 
the  commissioner  of  correction,  authorizes 
him  to  effect  any  changes  he  deems  expedient 
in  the  disposition  of  prisoners,  for  the  proper 
employment  of  the  persons  committed  or  for 
the  advantage  of  the  institution. 

4.  Reference  is  made,  generally,  to  the  stat- 
utes creating  such  institutions.  For  a  recent 
and  illustrative  act,  by  which  it  is  made  the 
duty  of  the  various  counties,  cities,  and  towns, 
if  financially  able,  to  establish  reformatory  in- 
stitutions "  for  the  reformation,  correction, 
employment,  instruction,  and  education  of  neg- 
lected, evil-disposed,  vicious,  or  incorrigible 
youths  of  both  sexes,"  see  Code  of  Tennessee 
(ed.  1896),  §  4356;  Act  of  1895,  c.  60,  §  I. 

5.  Under  Code  of  Tennessee  (ed.  1896), 
§  4360;  Act  of  1895,  c.  60,  §  5,  the  organiza- 
tion of  the  proper  board  of  trustees  for  a  re- 
formatory institution,  established  by  any  of 
the  various  counties,  cities,  and  towns,  as  pre- 
scribed by  the  act,  constitutes  such  institution 
a  body  corporate. 

Unincorporated  Reformatory  Institution.  —  It 
may  sometimes  happen  that  a  municipal  cor- 
poration, having  authority  under  its  charter  to 
establish  a  house  of  refuge  or  other  reforma- 
tory institution,  organizes  the  same,  but  neg- 
lects to  obtain  a  special  charter  therefor.  In 
such  case  it  would  perhaps  seem  that  the  in- 
stitution should  be  treated  as  an  integral  part 
of  the  city  or  municipality  itself;  as  a  depart- 
ment thereof,  without  corporate  existence  ex- 
cept as  derived  from  the  municipality  itself. 
Vance's  Succession,  39  La.  Ann.  371. 

6.  See  generally  the  appropriation  bills  of 
any  particular  state,  as  periodically  enacted, 
when  the  institution  is  under  state  control. 
When  a  municipal  or  county  institution,  see, 
by  way  of  illustration,  Code  of  Tennessee  (ed. 
1896),  8  4384;  Act  of  1895,  c.  60.  §  29.  See 
Indianapolis  v.  Indianapolis  Home  for  Friend- 
less Women,  50  Ind.  215. 
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arc  possessed  of  jurisdiction  in  the  premises,  and  anything  relative  to  the 
procedure  in  such  cases,  can,  of  course,  be  determined  only  by  consulting  the 
respective  statutes.  Some  illustrative  statutes  are  noted  from  which  a  general 
idea  of  the  subject  may  be  had.1 


1.  Right  of  Commissioners  of  House  of  Refuge  to 
Refuse  Admission  to  Prisoner  Duly  Committed  — 
Indiana.  —  Ainsworlh  v.  State,  49  Ind.  563,  is 
a  strong  decision  upholding  the  authority  of 
managers,  trustees,  etc.,  of  reformatory  insti- 
tutions, to  enforce  the  rules  and  regulations 
governing  the  formalities  or  requisites  of  en- 
trance to  them.  A  minor  convicted  of  larceny 
and  duly  committed  to  the  house  of  refuge, 
was  conveyed  thereunto  by  a  deputy  sheriff, 
who  had  neglected  to  secure  certain  papers 
containing  important  information  relative  to 
the  prisoner,  required  by  the  rules  of  the  in- 
stitution; also  to  provide  himself  with  a  medi- 
cal certificate  similarly  required.  Admission 
was  refused  in  consequence.  Proceedings 
were  thereupon  taken  against  the  superin- 
tendent of  the  institution  for  contempt  of 
court;  which  proceedings  were  sustained,  and 
a  fine  imposed  upon  the  superintendent.  Upon 
demurrer,  the  supreme  court  reversed  the 
judgment  of  the  lower  court,  and  held  that  the 
managers  and  proper  authority  were  empow- 
ered to  make  rules  of  the  kind  in  question  and 
to  enforce  compliance  with  the  same. 

No  Power  to  Sell  the  Services  of  inmates  of  a 
reform  school  is  vested  in  the  trustees.  Cle- 
ment v.  Slate  Reform  School,  84  111.  311. 

Reformatory  —  Minor  May  Be  Sentenced  for 
Period  to  Be  Determined  by  Managers  of  Institu- 
tion—  Illinois.  —  A  general  sentence  of  a 
minor,  convicted  of  burglary,  to  confinement 
in  the  state  reformatory  for  a  period  to  be  ter- 
minated by  the  managers  of  the  institution,  is 
a  sentence  for  the  maximum  term  fixed  by  law 
as  the  punishment  of  burglary;  the  managers 
having  the  power  to  release  the  prisoner  sooner, 
if  he  comes  within  the  rules  of  the  institution 
entitling  him  to  such  clemency.  People  v. 
Illinois  Stale  Reformatory,  148  111.  413. 

Alternative  Sentence  —  Rhode  Island.  —  In 
Rhode  Island,  where  a  minor  under  eighteen 
is  committed  to  the  reform  school,  and  the 
board  of  state  charities  and  corrections  deem 
it  improper  to  receive  him  in  such  institution, 
by  reason  of  his  incorrigibility  or  vicious  pro- 
pensities, they  are  empowered  to  place  him  in 
a  state  workhouse.  But  upon  his  amendment 
he  should  be  sent  to  the  reform  school.  His 
stay  at  the  workhouse,  if  he  was  sent  there  as 
a  punishment,  cannot  be  credited  upon  the 
term  of  his  sentence  to  the  reform  school. 
Bonn's  Petition,  17  R.  I.  573.  See  also  Mat- 
ter of  Mason,  3  Wash.  609. 

New  Hampshire.  —  In  this  state  it  was  held 
that  the  police  court  had  power  to  commit  to 
the  house  of  refuge  where,  by  law,  the  alterna- 
tive sentence  mighi  be  fine  or  imprisonment, 
although  such  alternative  sentence  was  actu- 
ally a  fine  only.  State  v.  Shattuck,  45  N.  H. 
205. 

Ohio  —  Reformatory  for  Males  Only.  —  See  State 
v.  Wilson,  4  Ohio  Dec.  328,  where  it  was  said 
that  under  the  laws  then  in  force  "  none  can 
be  sent  to  said  reformatory  but  males  between 
sixteen  and  thirty  years  of  age,  convicted  for 
the  first  time  for  an  offense  punishable  by 


imprisonment  in  the  penitentiary,  and  that 
is  discretionary  with  the  court  passing  sen- 
tence." 

Workhouse.  —  Usually  More  of  a  Penal  than 
a  Reformatory   Institution  —  Minnesota.  —  In 

Farmer  v.  St.  Paul,  65  Minn.  179,  the  court, 
in  defining  the  term  "  workhouse,"  said  that  in 
Minnesota  the  word  had  a  well-defined  popular 
and  legal  signification  :  "  It  is  a  place  or  prison 
where  persons  convicted  of  minor  offenses  and 
misdemeanors  may  be  confined  and  kept  at 
labor."  The  various  statutes  under  which 
workhouses  are  established  and  governed 
usually  treat  such  institutions  as  penal  rather 
than  reformatory. 

But,  in  a  Rhode  Island  Case,  Bonn's  Petition, 
17  R.  I.  573,  the  court  states  that  the  state 
workhouse  and  house  of  correction  and  the 
state  reform  school  are  primarily  reform- 
atory institutions,  and  that  in  order  to  effect 
this,  large  discretionary  power  has  been  con- 
ferred upon  the  board  of  state  charities  and 
corrections. 

Minor  Should  Not  Be  Committed  npon  Mere 
Charge  of  Crime  —  Kansas.  —  Males  under  the 
age  of  sixteen  "  who  may  be  liable  to  punish- 
ment by  imprisonment  "  can  be  committed  to 
the  state  reform  school,  in  Kansas.  But  the 
mere  fact  that  a  minor  is  charged  with  or 
accused  of  crime  will  not  empower  a  court  to 
commit  him  to  said  institution  before  a  trial  is 
held  and  conviction  had.  Matter  of  Sanders, 
53  Kan.  200. 

Modification  of  Rule.  —  A  statute  has  been 
sustained,  however,  under  which  a  grand 
jury,  before  whom  an  indictment  against  a 
minor  under  sixteen  was  pending,  instead  of 
ignoring  or  finding  the  same  true,  simply 
made  return  that  the  defendant  was  a  suitable 
person  to  be  sent  to  the  house  of  refuge; 
whereupon  the  court  made  such  commitment, 
without  further  trial.  Prescott  v.  State,  19 
Ohio  St.  184,  2  Am.  Rep.  388. 

Minor  Should  Be  Committed  to  Reformatory 
under  Management  of  the  Same  Religious  Belief  as 
His  Parents  —  New  York.  —  It  is  the  imperative 
duty  of  any  magistrate  of  the  city  of  New 
York,  in  committing  a  minor  to  a  reformatory, 
to  select  an  institution  under  a  management 
of  the  same  religious  belief  as  that  held  by  the 
parents  of  the  offender.  People  v.  Poly,  (Gen. 
Sess.)  17  Misc.  (N.  Y.)  162. 

Statutes  Authorizing  Commitments  Sustained.  — 
See  Farnham  v.  Pierce,  141  Mass.  203,  55  Am. 
Rep.  452;  Milwaukee  Industrial  School  v. 
Milwaukee  County,  40  Wis.  328,  22  Am.  Rep. 
702;  Prescott  v.  State,  19  Ohio  St.  184,  2  Am. 
Rep.  388;  Matter  of  Ferrier,  103  111.  367,  42 
Am.  Rep.  10;  State  v.  Brown,  50  Minn.  353, 
36  Am.  St.  Rep.  651;  People  v.  Masten,  79 
Hun  (N.  Y.)58o;  Exp.  Crouse,  4Whart.  (Pa.) 
9;  Reynolds  v.  Howe,  51  Conn.  472. 

Statutes  Authorizing  Commitments  Held  Uncon- 
stitutional.—  Cincinnati  House  of  Refuge  v. 
Ryan,  37  Ohio  St.  197;  People  v.  Turner,  55 
111.  280,  8  Am.  Rep.  645;  Com.  v.  Horregan, 
127  Mass.  450. 
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Welfare  of  the  Offender  the  Principal  Consideration  in  the  Lesser  Penal  Reformatory  Institu- 
tions. —  Courts  generally  are  disposed  to  pay  special  attention  to  the  true 
interest  of  the  minor  or  offender  in  passing  upon  statutes  authorizing  com- 
mitments to  reformatory  institutions;  mere  technicalities  should  apparently 
have  little  weight. 1 

Age  of  Offender  at  Time  of  Conviction.  — -The  age  of  the  offender  at  the  time  of 
sentence  is  quite  frequently  a  matter  not  only  of  the  highest  importance,  but 
also  a  point  difficult  to  ascertain.  From  the  necessity  of  the  case  the  deter- 
mination of  the  question  is  commonly  left  to  the  sound  judgment  of  the 
court  or  committing  magistrate.2 

Discipline.  —  In  some  instances  the  discipline  to  be  pursued  in  a  reformatory 
institution  is  in  some  degree  prescribed  by  statute.3  More  frequently  it  is 
left  wholly  and  absolutelyto  the  board  of  managers  of  the  institution.4 

Discharges.  —  The  system  of  releasing  inmates  upon  parole,  of  conditional 
discharges,  and  other  methods  followed  in  reformatory  institutions,  vary  so 


Investigation  Should  Be  Had  Before  Commitment 

—  Tennessee.  —  Under  the  Tennessee  statute, 
Laws  of  1891,  c.  195,  an  investigation  and 
inquiry  should  be  had  in  open  court,  in  every 
case,  before  a  minor  is  committed  to  the  stale 
industrial  school.  A  committal  based  upon 
the  personal  acquaintance  of  the  judge  with 
the  circumstances  of  a  case,  without  such  open 
and  public  examination,  is  improper.  State  v. 
Kilvington,  too  Tenn.  227. 

As  to  Commitment  Being  a  Judicial  Act  to  Be 
Publicly  and  Openly  Performed,  see  In  re  Kind- 
ling. 39  Wis.  35;  Atty.-Gen.  v.  McDonald,  3 
Wis.  805. 

Rights  of  Parents  Not  Determined  by  Summary 
Commitment  of  Minor.  —  Cincinnati  House  of 
Refuge  v.  Ryan,  37  Ohio  St.  197;  Prescott  v. 
Stale,  19  Ohio  St.  188.  2  Am.  Rep.  388;  Mil- 
waukee Industrial  School  v.  Milwaukee 
County,  40  Wis.  328,  22  Am.  Rep.  702;  People 
v.  Masten,  79  Hun  (N.  Y.)  580;  Farnham  v. 
Pierce,  141  Mass.  203,  55  Am.  Rep.  452;  Com. 
v.  M'Keagy,  I  Ashm.  (Pa.)  248. 

In  Farnham  v.  Pierce,  141  Mass.  203,  55  Am. 
Rep.  452,  it  is  held  that  while  a  commitment  to 
the  house  of  correction  is  evidence  of  the  con- 
dition of  the  child  at  the  lime  of  commitment, 
yet  the  father  may  thereafter  show  that  the 
cause  for  commitment  no  longer  exists  and 
that  the  welfare  of  the  child  will  permit  its 
restoration  to  his  charge. 

Commitment  of  Destitute  Children  to  Quasi-penal 
Institution.  —  In  Milwaukee  Industrial  School 
v.  Milwaukee  County,  40  Wis.  328,  22  Am.  Rep. 
702,  it  is  said  that  commitments  of  destitute 
children  to  such  institutions,  although  stigma- 
tized as  the  punishment  of  poverty  as  a  crime, 
cannot  justly  be  so  considered:  "  the  removal 
of  children  from  poorhouscs  to  these  schools 
is  mercy,  not  punishment." 

1,  Welfare  of  the  Offender  a  Chief  Consideration. 

—  Matter  of  Mason,  3  Wash.  609;  Ex  p. 
Crousc,  4  VVhart.  (Pa.)  9;  Matter  of  Ferrier,  103 
III.  367,  42  Am.  Rep.  10;  McLean  County  v. 
Humphreys,  104  III.  378;  Milwaukee  Industrial 
School  v.  Milwaukee  County,  40  Wis.  328,  22 
Am.  Rep.  702;  Farnham  v.  Pierce,  141  Mass. 
203,  55  Am.  Rep.  452;  Roth  v.  House  of 
Refuge,  31  Md.  329;  Ex  p.  Nichols,  no 
Cal.  651. 

2.  Age  of  Minor  at  Commitment  8hould  AlwayB 
B«  Ascertained  and  of  Record.  —  Cohen  ;'.  State, 


10  Ind.  App.  341;  Matter  of  Gates,  93  Mich. 
644. 

New  York. —  People  v.  Protestant  Episcopal 
House  of  Mercy,  133  N.  Y.  207,  holds  that  it  is 
the  duty  of  a  magistrate  in  committing  a  girl 
over  twelve  years  old,  to  a  female  reformatory, 
under  the  provisions  of  Consolidated  Act, 
§  1466,  as  amended  by  Laws  of  1886,  c.  353,  to 
ascertain  her  precise  age,  and  to  note  and  re- 
turn the  same  in  the  warrant  of  commitment. 
It  is  also  held,  reversing  the  court  below,  that 
such  return  of  age  by  the  magistrate  is  con- 
clusive, and  cannot  be  collaterally  impeached, 
attacked,  or  questioned. 

Age  in  Some  Cases  Can  Only  be  Ascertained  by 
Magistrate  from  Appearance  of  Party.  —  Matte  r 
of  Serafina,  (Supm.  Ct.)  66  How.  Pr.  (N.  Y.) 
178. 

Age  when  Convicted.  —  State  v.  Townley,  147 
Mo.  205,  is  a  late  and  important  case.  The 
defendant,  on  July  10,  plead  guilty  to  assault 
with  intent  to  commit  rape.  He  was  then 
under  eighteen,  and  the  ordinary  penalty 
would  have  been  a  term  in  the  reform  school. 
The  court  took  no  action  on  the  plea  of  guilty 
until  August  3.  Meanwhile,  the  defendant  had 
completed  his  eighteenth  year,  and  was  there- 
upon sentenced  to  the  penitentiary  for  three 
years.  Upon  appeal,  the  supreme  court  sus- 
tained the  sentence  imposed  by  the  trial  court, 
and  held  that  defendant  was  not  convicted 
when  he  plead  guilty  —  the  judgment  of  the 
court  being  essential  to  a  conviction  —  and 
that  when  said  judgment  was  rendered  he  had 
reached  the  age  when  he  no  longer  could  claim 
immunity  from  the  penitentiary. 

3.  Code  of  Tennessee,  title  Tennessee  In- 
dustrial School  (ed.  1896),      4418,  4425,  4429. 

4.  Illinois.  —  Starr  &  Curtis's  An  not.  Statutes, 
vol.  3,  (Supp.,  cd.  1892),  Act  of  June  18, 
1891. 

Pennsylvania.  —  1 1  untington  Reformatory  Act 
of  June  8,  1881,  P.  L.  63;  Pepper  &  Lewis's  Di- 
gest, p.  2280  (ist  ed.). 

Depraved  Parent  May  Be  Deniod  Access  to  Minor 
Child,  an  Inmate  of  Reformatory  Institution  — 
New  York. —  When  the  mother  of  a  minor  in- 
mate of  a  reformatory  institution  is  of  known 
immoral  and  vicious  character  she  may  be 
refused  the  privilege  of  visiting  said  child. 
In  re  Diss  Debar,  (Supm.  Ct.  Spec.  T.)  3  N.  Y. 
Supp.  667. 
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much  that  reference  should  be  had  in  every  instance  to  the  charter,  by-laws, 
and  statutes  governing  any  particular  institution;  and  the  same  is  true  of  final 
discharges. 1 

VI.  Private  Reformatory  Institutions  —  in  General.  —  In  addition  to  the 

houses  of  refuge  and  correction  created  by  stat^  laws,  there  are  many  institu- 
tions of  a  semi-public  nature  which  would  almost  seem  to  come  within  the 
spirit  and  design  of  the  class.  They  are,  however,  of  private  foundation  and 
their  legal  status  still  somewhat  undefined.  Courts  usually  have  no  authority 
to  commit  an  offender  to  any  reformatory  institution  other  than  a  public  one. 
These  private  institutions  are  for  the  most  part  composed  of  Houses  of  the 
Good  Shepherd  or  Magdalene  Hospitals  and  sectarian  reformatory  schools. 

Houses  of  the  Good  Shepherd  and  Magdalene  Hospitals  are,  ordinarily,  incorporated 
bodies  under  the  direct  control  and  management -of  some  religious  order  or 
society.2  Their  object  and  purpose  is  the  reformation  of  fallen  women. 
Noble  as  are  these  charities,  their  sectarian  character  forms  a  constitutional 
objection  in  some,  perhaps  in  most  states,  to  the  payment  to  them  of  any 
public  money,  even  for  the  support  of  inmates.3 

Sectarian  Reformatory  Schools.  —  There  are  many  reformatory  institutions, 
designed  for  the  reclamation  of  vicious  youth,  which  are  under  the  control  of 
various  churches  and  religious  organizations.  They  are  known  by  different 
titles,  but  are  all  generally  private  charitable  corporations,  and  labor  under  the 
same  disadvantage  as  do  Houses  of  the  Good  Shepherd,  etc.  Admission  or 
entrance  therein  is  largely  a  matter  of  volition  with  the  minor  himself,  and 
unless  directly  authorized  by  a  statute  which  is  in  accord  with  the  constitution 
of  the  state,  courts  cannot  commit  offenders  to  such  institutions.4 


HOVEL.  —  See  note  5. 

1.  Discharge  —  Pennsylvania.  —  In  Davenport 
v.  House  of  Refuge,  11  Phila.  (Pa.)  458,  33 
Leg.  Int.  (Pa.)  272,  it  was  held  that  the  man- 
agers of  a  house  of  refuge  and  not  the  court 
are  authorized  to  discharge  a  minor  who  has 
been  lawfully  committed  to  the  institution. 

Conditional  Discharge  of  Prisoner  —  Re-arrest 
After  Expiration  of  Term  of  Original  Sentence.  — 
Under  the  New  York  Statutes,  Laws  1881, 
c.  187,  §  8,  and  Laws  1892,  c.  704,  a  female 
inmate  of  the  house  of  refuge  for  women,  who 
has  been  conditionally  discharged,  may  be  re- 
arrested, upon  cause  shown,  and  held  to  serve 
out  the  unexpired  portion  of  the  term  for  which 
she  was  originally  sentenced,  although  the 
date  originally  fixed  for  the  expiration  of 
sentence  passed  while  she  was  free  upon  con- 
ditional release.  People  v.  Coon,  (Supm.  Ct. 
Spec.  T.)  17  Misc.  (N.  Y.)  261. 

2.  Farmer  v.  St.  Paul,  65  Minn.  176. 

3.  Sectarian  —  Religious  Sect  —  How  Defined. 
—  Cook  County  v.  Chicago  Industrial  School 
for  Girls,  125  111.  543,  8  Am.  St.  Rep.  386. 

In  State  v.  Hallock,  16  Nev.  373,  the  supreme 
court,  by  Leonard,  C.  J.,  in  holding  as  illegal 
the  payment  of  public  money  to  any  religious 
or  sectarian  institution,  used  the  following 
language:  "A  religious  sect  is  a  body  or 
number  of  persons  united  in  tenets,  but  con- 
stituting a  distinct  organization  or  party,  by 
holding  sentiments  or  doctrines  different  from 
those  of  other  sects  or  people." 

Contrary  Doctrine.  —  Shepherd's  Fold  v.  New 
York,  96  N.  Y.  137;  People  v.  Poly,  (Ct.  Gen. 
Sess.)  17  Misc.  (N.  Y.)  162. 

Workhouse  —  An  Institution  under  Control  of  a 
Particular  Religious  Denomination  Cannot  Be 


Selected  —  Minnesota.  —  A  municipal  corpora- 
tion having  the  right  to  select  or  establish  a 
workhouse,  cannot  designate  for  that  purpose 
a  private  institution  controlled  by  a  religious 
sect;  the  officers  of  such  institution  possess  no 
public  functions,  and  commitments  to  it  cannot 
be  enforced.  Farmer  v.  St.  Paul,  65  Minn. 
176. 

4.  Protectory  for  Boys.  —  It  is  interesting  to 
compare  the  view  taken  of  the  term  "  reform- 
atory," used  in  a  last  will  and  testament,  as 
shown  in  Hughes  v.  Daly,  49  Conn.  34  (cited 
supr-a),  with  the  construction  placed  upon  the 
word  "  protectory,"  by  a  United  States  court, 
in  passing  upon  the  sufficiency  of  such  word 
for  testamentary  purposes,  in  the  case  of  an- 
other charitable  bequest  under  the  laws  of 
Connecticut.  In  Duggan  v.  Slocum,  83  Fed. 
Rep.  246,  a  testator  made  a  devise  to  his  execu- 
tors, in  trust,  "  for  the  purpose  of  establishing 
or  maintaining  a  Roman  Catholic  protectory 
for  boys  in  said  diocese  of  Hartford."  The 
court  sustained  this  provision,  holding  that  a 
"  protectory  for  boys  "  is  an  institution  for 
the  education  and  care  of  destitute  and  home- 
less boys,  especially  of  those  liable  to  become 
wayward  and  vicious;  and  that  the  nature  of 
such  institutions,  under  the  care  of  the  Catho- 
lic church,  is  well  known.  See  the  title 
Charities  and  Trusts  for  Charitable  Uses, 
vol.  5,  pp.  905,  925. 

5.  In  the  Arson  Act  of  9  Geo.  I.,  the  word 
hovel  meant  grain  raised  from  the  ground  to 
keep  it  from  mice  and  rats.  The  word  later 
signified  ashed  put  up  in  a  field  to  shelter  cat- 
tle or  utensils.  Ecclesfield's  Case,  2  W.  Bl. 
683,  note  b. 
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Definitions. 


HOW.  —  See  note  I. 
HOWEVER.  —  See  note  2. 
HUCKSTER.  —  See  note  3. 
HULL. —  See  note  4. 
HUMAN  BEING.  —  See  note  5. 
HUMANE  PURPOSE.  —  See  note  6. 
HUNDRED.  —  See  note  7. 
HUNG.  —  See  note  8. 

HUNTING.  —  See  the  title  Game  and  Game  Laws,  vol.  14,  p.  654. 
HURRICANE.  —  See  note  9. 


1.  How  Far,  as  applied  to  flowing  of  land, 
may  intend  how  long  in  point  of  duration,  to 
what  distance  or  extent  of  surface,  and  to 
what  height.  Vandusen  v.  Comstock,  3  Mass. 
187. 

2.  However.  —  A  testatrix  provided  that  cer- 
tain property  should  be  divided  between  the 
children  of  her  niece,  and  further:  "  If  one  or 
more  of  the  said  children  should  happen  to  die 
before  their  mother,  without  leaving  any  chil- 
dren, the  share  of  such  child  or  children  so 
dying  shall  be  equally  distributed  among  the 
survivors  of  the  said  brothers  and  sisters;  if, 
however,  such  child  or  children  so  dying  shall 
leave  a  child  or  children,  such  child  or  chil- 
dren shall  be  entitled  to  their  parent's  share." 
In  construing  this  will  the  court  said: 
"Again,  she  declares  that  if  any  one  die  with- 
out children,  his  share  shall  go  over;  to 
whom?  Why,  the  case  she  is  supposing  re- 
quires her  to  say  to  the  other  '  brothers  and 
sisters;'  for  as  yet,  in  her  mind,  the  case  of 
one  dying  leaving  children  has  not  arisen. 
But  next  she  speaks  of  this,  and  declares  '  if, 
however,'  the  one  who  dies  shall  leave  chil- 
dren, they  shall  have  their  parent's  share. 
However  is  most  emphatic  here,  if  we  keep  up 
the  connection  of  the  thought.  It  indicates 
an  alternative  intention,  a  contrast  with  the 
previous  clause,  and  a  modification  of  it  under 
other  circumstances.  It  is  thus:  I  do  not, 
however,  so  dispose  of  the  survivorship  in  the 
case  of  those  who  die  leaving  children,  but 
such  children  shall  take  the  share  which  their 
parent,  if  surviving,  would  have  taken." 
Lewis's  Appeal,  18  Pa.  St.  325. 

3.  Huckster.  —  A  statute  prohibited  a  munici- 
pal corporation  from  assessing  any  charge 
upon  persons  bringing  provisions  to  markets 
in  wagons,  but  allowed  it  to  prevent  hurl;- 
sterlng  and  forcslalling.  An  ordinance  of  the 
city  defined  a  huckster  to  be  any  person  not  a 
farmer  or  a  butcher  who  should  sell,  etc.  In 
holding  this  ordinance  void  the  court  said: 
"  It  is  conceded  that  the  word,  without  being 
thus  improved  upon,  signifies  a  petty  dealer  — 
a  retailer  of  small  articles  of  provisions,  nuts, 
etc.  Webster  informs  us  that  '  it  seems  to  be 
from  horkm,  to  take  on  the  back,  and  to  sig- 
nify primarily  a  peddler,  one  that  carries  goods 
on  his  back.'  Without  entering  into  very  nice 
distinctions,  for  which  we  acknowledge  our 
want  of  qualifications,  we  feel  no  hesitation  in 
saying  that  the  legislature  must  be  presumed 
to  have  intended  what  the  common  and  ordi- 
nary import  of  the  language  used  would  indi- 
cate; and  th<it  it  was  no  part  of  the  franchises 
of  municipal  corporations  to  change  thr  mean- 
ing of  English  words."  Mays  v.  Cincinnati, 
1  Ohio  St.  272. 


4.  Provisions.  —  An  insurance  policy  upon  a 
/i«<7and  machinery  was  held  not  to  cover  pro- 
visions. Roddick  v.  Indemnity  Mut.  Marine 
Ins.  Co.,  (1895)  2  Q.  B.  380.  See  generally 
the  title  Marine  Insurance. 

5.  Human  Being.  (See  also  the  title  Murder 
and  Manslaughter.)  —  Within  the  definition 
of  murder  as  the  unlawful  killing  of  a  human 
being.  Indians  and  slaves  have  been  held  to 
be  human  beings.  State  v,  McKenney,  18 
Nev.  i2g;  Slate  v.  Jones,  Walk.  (Miss.}  85. 

6.  Humane  Purpose.  —  In  Ford  v.  Ford,  91 
Ky.  577.  it  was  held  that  a  testator  might  pro- 
vide by  his  will  for  the  erection  of  a  monument 
over  the  graves  of  himself  and  his  family. 
Such  a  devise  is  for  a  humane  purpose  within 
the  meaning  of  a  statute  which  declares  that  a 
devise  for  any  charitable  or  humane  purpose 
shall  be  valid.  See  also  the  title  Charities 
and  Trusts  for  Charitable  Uses,  vol.  5,  p. 
893- 

Humane  and  Charitable  Purposes.  —  A  testator 
bequeathed  one  thousand  pounds  to  a  lunatic 
asylum  thereafter  to  be  instituted,  "  for  the 
humane  and  charitable  purposes  of  that  insti- 
tution." An  asylum  afterwards  built  under 
statutory  compulsory  powers,  and  maintained 
by  compulsory  rates,  was  held  not  entitled  to 
the  bequest.  Lechmere  v.  Curtler,  24  L.  J. 
Ch.  647. 

7.  Hundred. —  In  old  English  law  a  hun- 
dred was  a  division  of  the  county.  Regan  v. 
New  York,  etc.,  R.  Co.,  60  Conn.  124,  25  Am. 
St.  Rep.  306. 

Weight  or  Measure.  (See  also  the  title 
Weights  and  Measures.) — In  Smith  v.  Wil- 
son, 3  B.  &  Ad.  732,  23  E.  C.  L.  171,  it  was 
said:  "  The  word  hundred  does  not  necessar- 
ily denote  that  number  of  units,  for  one  hun- 
dred ami  twelve  pounds  is  called  a  hundred- 
weight; so,  where  that  term  is  used  wiih 
reference  to  ling  or  cod,  it  denotes  six  score." 

Hund.  -  Bund,  is  an  abbreviaiioi  for  hun- 
dred.   See  Glenn  v.  Porter,  72  Ind.  527. 

8.  Hung.  —  A  verdict  finding  the  prisoner 
guilty  of  murder  in  ihe  first  degree  and  sen- 
tencing him  to  be  hung  was  held  sufficient. 
The  court  in  Noles  v.  State,  24  Ala.  604,  said: 
"  Here  the  jury  do  not  say,  in  so  many  words, 
he  shall  suffer  tlcath,  but  that  he  shall  be 
hung.  This  finding  is  unequivocal.  The 
term  hung  or  '  sentencing  a  man  to  he  hung.' 
found  in  this  collocation,  means  to  suspend 
him  by  the  ncrk  until  he  is  dead."  See  also 
the  titles  Murder  and  Manslaughter;  Ver- 
dict. 

9.  Hurricane.  (Sec  also  Cyclone  Insurance. 
vol.8,  p.  534.)  —  The  words  "tornado"  and 
hurricane  arc  synonymous  and  mean  a  violent 
storm  distinguished  by  the  vehemence  of  the 
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HURT.  —  See  note  I. 

wind  and  its  sudden  changes.  Queen  Ins.  Co. 
v.  Hudnut  Co.,  8  Ind.  App.  22. 

A  fire-insurance  policy  provided  that  the 
company  should  not  be  liable  for  loss  by  fire 
caused  by  means  of  a  hurricane.  It  was  held 
error  lo  refuse  to  charge  the  jury:  "  If  you  be- 
lieve from  the  evidence  that  the  fire  was  caused 
by  a  hurricane,  then  you  will  find  for  the  de- 
fendant. A  hurricane  is  a  storm  or  wind  of 
extraordinary  violence — sufficient  to  throw 
down  buildings."  Pelican  Ins.  Co.  v.  Troy 
Co-operative  Assoc.,  ',7  Tex.  225.  See  also  the 
title  Fire  Insurance,  vol.  13,  pp.  126,  223. 

1.  Hurt  —  Life  Insurance.  —  An  applicant  for 
insurance  was  asked  if  he  had  received  any 
wound  or  hurt  or  serious  bodily  injury.  In 
construing  this  question  the  court  said:  "  The 
words  hurt  and'  wound,'  as  used  in  the  appli- 


cation, mean  an  injury  to  the  body  causing  an 
impairment  of  health  or  strength,  or  rendering 
the  person  more  liable  to  contract  disease,  or 
less  able  to  resist  its  effects.  No  such  conse- 
quences followed  from  the  hurt  sustained  by 
the  insured.  A  cut  on  the  face,  finger,  or  on 
any  part  of  the  body,  from  which  blood  flows, 
though  healing  in  a  few  days  and  leaving  no 
evil  consequences,  is  a  hurt  or  wound,  but  not 
within  the  meaning  of  the  contract  under  con- 
sideration." Bancroft  v.  Home  Ben.  Assoc., 
120  N.  Y.  14.  And  see  the  title  Life  Insurance. 

In  an  Action  for  Personal  Injuries,  the  declara- 
tion contained  nothing  more  specific  than  that 
the  person  was  hurt,  bruised,  and  wounded. 
The  court  said:  "  The  word  hurt  is  so  general 
as  to  give  no  information."  Shadock  v.  Al- 
pine Plank  Road  Co.,  79  Mich.  11. 
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HUSBAND  AND  WIFE. 

By  A.  S.  H.  Bristow. 

L  Natube  of  Relation  and  General  Considerations,  790. 
H  Disabilities  Arising  from  Coverture,  790. 

1.  Of  Husband,  790. 

2.  Of  Wife,  790. 

a.  In  General,  790. 

b.  To  Make  Contracts,  790. 

(1)  At  Common  Law,  790. 

(2)  ///  Equity,  791. 

(3)  Under  Enabling  Statutes,  791. 

(<z)  In  General,  791. 

(b)  Statutes  Authorizing  Contracts  with  Reference  to  Sepa- 
rate Estates,  792. 
(<■)  Statutes  Wholly  Removing  Disability,  792. 

(4)  Confirmation  or  Ratification  of  Contract,  793. 

c.  To  Make  Wills,  794. 

d.  To  Sue  and  Be  Sued,  794. 

e.  To  Acquire  and  Hold  Property,  794. 
f.  To  Be  Sole  Trader,  795. 

(1)  At  Common  Law,  795. 

(2)  In  Equity,  795. 

(3)  Under  Statutes,  795. 

(a)  Statutes  Expressly  Enabling  Married  Women  to  Carry 

on  Separate  Business,  795. 
aa.  In  General,  795. 

bb.  Power  Conferred  under  Special  Circumstances^ 
796- 

cc.  Eormalities  Prerequisite  to  Becoming  Sole  Trader ; 

797- 

(b)  Separate  Property  Acts,  797. 

(c)  What  Amounts  to  Separate  Trade  or  Business,  798. 

r.  To  Act  as  Agent  or  in  Fiduciary  Capacity,  798. 
h.  To  Exercise  Right  of  Suffrage,  798. 
1.  To  Be  Estopped,  799. 

Estoppel  by  Record,  799. 

(2)  Estoppel  by  Deed,  799. 

(3)  Estoppel  in  Pais,  799. 

(a)  Estoppel  Predicated  on  Contract,  799. 
\b\  Estoppel  Predicated  on  Tort,  799. 

(c)  Effect  of  Statutes  Enabling  Married  W omen  to  Contract, 

800. 

(d)  Barring  Title  to  Real  Estate,  80 1. 

aa.  Acts  or  Representations  Amounting  to  Positive 

Fraud,  801. 
bb.  Silence  or  Concealment  of  Facts,  803. 
(aa)  fn  General,  803. 

(Ml)  Permitting  Transfer  of  Realty  by  Third 

Person,  804. 
(cc)  Permitting  Husband  to  Contract  Debts  on 
Faith  of  Ownership,  804. 
cc.  Barring  Dmver,  805. 
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(V)  Barring  Title  to  Personalty,  805. 
aa.  In  General,  805. 

bb.  Permitting  Husband  to  Act  as  Owner,  806. 
(/)  Effect  on  Wife  of  Husband 's  ' Acts  or  Representations, 
806. 

(g)  Estoppel  After  Discoverture,  807. 
j.  To  Commit  Torts  and  Crimes,  807. 

k.  Special  Circumstances  Enabling  Feme  Covert  to  Act  Sui  Juris,  807. 

(1)  In  General,  807. 

(2)  Alienage  of  Husband,  807. 

(3)  Banishment  or  Transportation  of  Husband,  807. 

(4)  Abandonment  or  Separation,  808. 

(#)  Without  Leaving  Realm,  808. 
(b)  Abjuration  of  Realm,  809. 

(5)  Insanity  of  Husband,  811. 

(6)  Divorce,  811.  1 

HL  Eights,  Duties,  and  Liabilities  Intee  Se,  811. 

1.  Personal  Rights,  811. 

a.  Of  Husband,  811. 

(1)  To  Act  as  Head  of  Family,  811. 

(2)  To  Confer  Family  Name,  812. 

(3)  To  Fix  Matrimonial  Domicil  or  Residence,  812. 

(4)  Cohabitation,  812. 

(5)  Control  and  Custody  of  Wife,  813. 

(6)  Chastisement  of  Wife,  813. 

(7)  Services  of  Wife,  813. 

(8)  Support,  813. 

(9)  Burial,  813. 

b.  Of  Wife,  814. 

(1)  Cohabitation,  814. 

(2)  Maintenance,  814. 

{a)  In  General,  814. 

{F)  Nonsupport  of  Wife  as  Criminal  Offense,  814. 

(3)  Protection,  816. 

(4)  Burial,  816. 
3.  Property  Rights,  817. 

a.  Of  Husband,  817. 

(1)  /«  Wife's  Realty,  817. 

(2)  7>z  Wife's  Chattels  Real,  819. 

(3)  /«  Wife's  Personalty,  820. 

(a)  7>2  General,  820. 

(£)  Personalty  in  Possession,  820. 

(^)  Chose s  in  Action,  822. 

General,  822. 
Wife's  Right  by  Survivorship,  823. 
rr.  Rights  of  Husband  as  Survivor,  825. 

JJ7*a*  Amounts  to  Reduction  into  Possession,  825. 
(ad)  In  General,  825. 

Receiving  Payment  or   Taking  Actual 
Possession,  826. 
(cc)  Husband  Taking  Possession  in  Another 

Capacity,  826. 
(dd)  Assignment,  827. 
(ee)  Pledge  or  Mortgage,  829. 
(Jff)  Release,  829. 
(<?£")  Substitution,  830. 
(/^)  Judgment  or  Decree,  830. 
(«)  Testamentary  Disposition,  831. 
i?>'  Whom  Reduction  May  Be  Made,  831. 
(tftf)  /«  General,  831. 
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(bb)  Wife,  831. 
(cc)  Agent  or  Trustee,  831. 
(dd)  Husband1  s  Creditors,  832. 
(d)  Earnings,  832. 
b.  Of  Wife,  833.  . 

(1)  In  Husband ' s  Property,  833. 

(a)  Realty,  833. 

(b)  Personalty,  833. 

(2)  In  Her  Own  Property,  835. 

(a)  In  General,  835. 

(b)  Pin  Money,  835. 

(c)  Paraphernalia,  835. 
(</)  Equity  to  Settlement,  837. 

aa.  Origin  and  Nature  of  Right,  837. 

Jurisdiction  of  Chancery  to  Enforce  Right,  837. 
(<za)  ///  General,  837. 

(M)  When  Husband  Seeks  Aid  of  Court,  837. 
(<r^)  JJ7«r«  W//,?  Aid  of  Court,  838. 

Injunction  to  Restrain  Husband  from 
Recovering  at  Law,  838. 
(eg)  Where  Wife  Is  Ward  of  Court,  839. 
cc.  Out  of  What  Interests  Settlement  Is  Allcnved,  839. 
(ad)  In  General,  839. 
(bb)  Interests  in  Lands,  840. 
(cc)  Reversionary  Interests,  840. 
(dd)  Property  Not  Accruing  to  Husband  by 
Virtue  of  His  Marital  Rights,  840. 
dd.  Rights  of  Children,  840. 
ee.  Amount  of  Settlement,  841. 
ff.  Form  of  Settlement,  842. 
(ad)  In  General,  842. 
(bb)  By  Husband,  843. 
gg.  How  Right  May  Be  Barred,  843. 

,  (ad)  Reduction  to  Possession  by  Husband,  843. 
(bb)  Where  Wife  Has  Adequate  Independent 

Provision,  843. 
(cc)  Fraud  of  Wife,  844. 
(dd)  Marriage  Settlement,  844. 
(ee)  Waiver,  844. 
(ff)  Abandonment  of  Husband,  845. 
(gg)  Assignment,  845. 
C.  Joint  Ownership  of  Property,  846. 

(1)  Realty,  846. 

(a)  Joint  Tenancy  and  Tenancy  in  Common,  846. 

(b)  Estates  by  Entireties,  847. 

(2)  Personalty,  851. 

3.  Transactions  Belwn 11  Husband  and  Wife,  852. 

a.  Antenuptial  Contracts,  852. 

b.  Postnuptial  Contracts,  852. 
(1)  At  Common  Law,  852. 

2)  ///  Equity,  853. 

3)  Under  Statute,  854. 

c.  Agency  of  One  Spouse  for  the  Other,  855. 

(1)  Agency  of  Husband  for  Wife,  855. 

(2)  Agency  of  Wife  for  J/usband,  856. 

4.  Wills  Betii'ern  Husband  and  Wife,  857. 

5.  Torts  Between  Husband  and  Wife,  857. 

6.  Suits  Between  Husband  and  Wife,  858. 

IV.  Rights  and  Liabilities  as  to  Third  Persons,  S58. 

1.  Rights  Against  Third  Persons.  858. 
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a.  On  Contract,  858. 

b.  In  Tort,  858. 

(1)  In  General,  858. 

(2)  Injuries  to  Wife's  Person  or  Reputation,  858. 

(a)  Damages  for  Wife's  Pain  and  Suffering,  858. 

(b)  Consequential  Damages,  861. 

(c)  Where  Injury  Results  in  Death,  862. 

(3)  Aiding  or  Encouraging  Wife  in  Injury  to  Husband,  86a. 

(4)  Alienation  of  Wife's  Affections,  862. 

{a)  In  General,  862. 

(b)  Facts  Requisite  to  Confer  Right  of  Action,  86a. 

(c)  Damages  Recoverable,  863. 

(d)  Evidence,  863. 

(5)  Enticing  or  Harboring  Wife,  864. 

(6)  Criminal  Conversation,  864. 

(7)  Alienation  of  Husband's  Affections,  864. 

(a)  Right  of  Action  in  General,  864. 

(b)  Facts  Requisite  to  Confer  Right  of  Action,  865. 

(c)  Damages  Recoverable,  866. 

(d)  Evidence,  866. 

(8)  Enticement  or  Abduction  of  Husband,  866. 
Liabilities  as  to  Third  Persons,  867. 

a.  Of  Husband,  867. 

(1)  On  His  Own  Contracts,  867. 

(2)  Wife's  Antenuptial  Contracts,  867. 

{a)  Common-law  Doctrine  Stated,  867. 

(b)  Doctrine  under  Statute,  868. 

(<r)  FizzY^  Contract  of  Wife  Prerequisite  to  Husband's  Lia- 
bility, 869. 

(d)  Termination  or  Discharge  of  Liability,  869. 
aa.  Death  of  Husband  or  Wife,  869. 
(ad)  In  General,  869. 

(bb)  Effect  of  Husband's  Promise  to  Pay,  870. 
(zr)  Permitting  Judgment  by  Default,  870. 

bb.  Divorce  a  Vinculo,  870. 

cc.  Effect  of  Antenuptial  Agreement  Between  Hus- 
band and  Wife,  870. 
dd.  Bankruptcy  of  Husband,  870. 
ee.  Effect  of  Infancy  of  Husband  or  Wife,  871. 
ff.  Statute  of  Limitations,  871. 

(3)  Wife's  Postnuptial  Contracts,  871. 

(a)  7/z  General,  871. 

(/>)  Where  Credit  Is  Given  to  Wife  Alone,  873. 

(c)  Rescission  of  Husband's  Contract,  874. 

(d)  Sale  or  Disposition  of  Husband's  Property,  874. 

(e)  Contracts  of  Wife  Engaged  in  Business  on  Her  Own 
Account,  875. 
(/*)  Contracts  for  Necessaries,  875. 
aa.  In  General,  875. 
bb.  What  Are  Necessaries,  876. 
(aa)  In  General,  876. 
(bb)  Domestic  Service,  877. 
(cc)  Medical  Attention,  877. 
(dd)  Services  of  Counsel,  877. 
(ee)  Advances  for  Purchase  of  Necessaries, 
879. 

(ff)  Expenses  of  Wife's  Burial,  880. 
(gg)  Whether  Question,  of  Law  or  Fact,  880. 
cc.  Presumption  of  Authority  from  Cohabitation,  881. 
(aa)  In  General,  881. 
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(bb)  Woman  Passing  as  Wife,  88 1. 
(cc)  Rebuttal  of  Presumption,  882. 
dd.  Where  Husband  and  Wife  are  Living  Separate, 

883. 

(aa)  In  General,  883. 

(bb)  Separation  by  Consent,  884. 

(cc)  Desertion  of  Wife  by  Husband,  886. 

(dd)  Wife  Forced  to  Live  Apart  through  Hus- 
band' s  Misconduct,  886. 

(ee)  Abandonment  by  Wife  Without  Cause,  888. 
ee.  Effect  of  Wife's  Adultery,  889. 
ff.  Effect  of  Divorce  or  Pendency  of  Suit  Therefor, 

890. 

gg.  Effect  of  Husband's  Lunacy,  890. 
hh.  Wife's  Contracts  for  Necessaries  for  Third  Per- 
sons,  891. 

ii.  Where  Credit  Ls  Not  Given  to  Husband,  892. 
jj.  Assignment  of  Claim  Against  Husband,  893. 
kk.  Statutory  Modifications,  893. 
(4)  Wife's  Torts,  894. 

(a)  Antenuptial  Torts,  894. 

(b)  Postnuptial  Torts,  894. 

aa.  At  Common  Law,  894. 

(ad)  Torts  Committed  by  Wife  Alone,  894. 
(bb)  Torts  Committed  in  Husband's  Presence, 

895- 

(cc)  Torts  Based  on  Contract,  895. 
(dd)  Torts  Committed  in  Fiduciary  Capacity, 

895- 

bb.  Under  Statute,  896. 

*.  Of  Wife,  897. 

(1)  Contracts  of  Husband,  897. 

(2)  Contracts  of  Wife,  897. 

(a)  Antenuptial  Contracts,  897. 

aa.  In  General,  897. 

bb.  Effect  of  Husband's  Bankruptcy,  898. 

(b)  Postnuptial  Contracts,  899. 

(3)  Wife's  Torts,  899. 

(a)  In  General,  899. 

(b)  Torts  Committed  by  Agent,  900. 

(c)  Torts  Committed  by  Husband  and  Wife  Jointly,  900. 

(d)  Torts  Committed  in  Fiduciary  Capacity,  901. 
V.  Ceiminal  Liability,  901. 

1.  LIusband's  Liability  for  Wife's  Crimes,  901. 

2.  Wife's  Liability  for  ILer  Crimes,  902. 

3.  Crimes  Committed  by  One  Spouse  Against  Other,  904. 

CROSS-REFERENCES. 

As  to  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
title  HUSBAND  AND  WIFE,  vol.  io,  p.  191  and  references  there  given. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  follmving  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  1,  p.  483; 
ADMISSIONS,  vol.  1,  p.  670;  ADOPTION  OF  CHILDREN,  vol.  1, 
p.  726;  ADULTERY  (AS  A  CRIME),  vol.  1,  p.  746;  ALIMONY,  vol.  a, 
p.  91;  BASTARDY,  vol.  3,  p.  87  r;  CIVIL  DAMAGE  ACTS,  vol.  6,  p.  36; 
COMMUNITY  PROPERTY,  vol.  6,  p.  293;  CRIMINAL  CONVERSA- 
TION, vol.  8,  p.  260;  CURTESY,  vol.  8,  p.  506;  DIVORCE,  vol.  9,  p.  723; 
DOM  LCI L,  vol.  10,  p.  6;  DOWER,  vol.  io,  p.  122;  DUN  ESS,  vol.  10, 
p.  320;  EQUITABLE  ELECTION,  vol.  ir,  p.  57;  EXECUTORS  AND 
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.  /  f>M TNISTRA  TORS,  vol.  n,  p.  720;  EXEMPTIONS  {FROM  EXECU- 
TION), vol.  12,  p.  59;  GIFTS,  vol.  14,  p.  1006;  HOMESTEAD,  supra; 
INFANTS;  MARRIAGE;  MARRIAGE  SETTIEMENTS;  PARENT 
AND  CHI  ID;  PARTITION;  PRIVATE  INTERNATIONAL  LAW; 
SEDUCTION;  SEP  ARATE  PROPERTY  {OF  MARRIED  WOMEN); 
SEPARATION;  SUCCESSION;  WASTE;  WITNESSES. 


1.  Nature  of  Eelation  and  General  Considerations.  — At  common  Law  hus- 
band and  wife  are  regarded  as  one  person,  and  the  legal  existence  of  the  wife 
is  suspended  during  marriage,  or,  in  other  words,  is  merged  in  that  of  the 
husband.1  On  this  principle  depends  most  of  the  discussion  to  be  found  in 
this  article. 

in  Equity,  however,  this  common-law  principle  has  been  much  modified;  and 
for  many  purposes  the  courts  of  equity  recognize  husband  and  wife  as  distinct 

persons. 

By  statute,  too,  in  all  jurisdictions  in  modern  times,  the  principle  either  has 
been  greatly  restricted  in  its  application  or  has  been  removed  altogether. 

II.  Disabilities  Arising  from  Coverture  —  1.  Of  Husband.  —  It  may  be 
stated  as  a  general  rule  that  marriage  imposes  no  disabilities  on  the  husband 
at  common  law  except  in  so  far  as  he  is  incapacitated  to  enter  into  valid  trans- 
actions with  the.  wife.2 

2.  Of  Wife  —  a.  In  General.  —  But  as  a  result  of  the  marital  relation 
the  wife  is  generally  unable  to  act  as  a  feme  sole,  and  the  common-law  disabili- 
ties still  exist  as  to  the  person  and  property  of  married  women,  except  to  the 
extent  of  changes  by  legislature  in  express  terms  or  by  reasonable  construc- 
tion.3 

b.  To  Make  Contracts  —  (1)  At  Common  Law.  — Thus,  at  common  law 
the  wife  is  incapable,  except  in  a  few  special  cases,*  of  contracting  a  personal 
obligation,5  even  with  her  husband's  consent,  though  the  contract  be  for 


1.  Husband  and  Wife  Deemed  as  One  Person  at 
Common  Law.  —  Miller  v.  Newton,  23  Cal. 
563;  Rodemeyer  v.  Rodman,  5  Iowa 426;  Pond 
v.  Carpenter,  12  Minn.  430;  Alpaugh  v.  Wil- 
son, 52  N.  J.  Eq.  424;  Kelso  v.  Tabor,  52 
Barb.  (N.  Y.)  128;  Davis  v.  Burnham,  27  Vl. 
562. 

2.  Sims  v.  Ricketts,  35  Ind.  181.  See  infra, 
this  title,  Rights,  Duties,  and  Liabilities  Inter 
Se — Transactions  Between  Husband  and  Wife. 

3.  Disabilities  of  Married  Women  in  General.  — 
Brown  v.  Brown,  121  N.  Car.  8. 

4.  See  infra,  this  title,  Disabilities  Arising 
from  Coverture  —  Of  Wife  —  Special  Circum- 
stances Enabling  Feme  Covert  to  Act  Sui  Juris. 

5.  Incapacity  of  Married  Women  to  Contract  at 
Common  Law  —  England.  —  Johnson  v.  Galla- 
gher, 3  De  G.  F.  &  J.  515;  Aylett  v.  Ashton, 
1  Myl.  &  C.  in. 

United  Stales.  —  Canal  Bank  v.  Partee,  99 
U.  S.  325;  Norton  v.  Meader,  4  Sawy.  (U.  S.) 
620;  Drury  v.  Foster,  2  Wall.  (U.  S.)  33. 

Alabama.  — Childress  v.  Mann,  33  Ala.  206. 

District  of  Columbia.  —  Ritch  v.  Hyatt,  3 
MacArthur  (D.  C.)  536. 

Florida.  —  Wilson  v.  Fridenberg,  22  Fla. 
114;  Hodges  v.  Price,  18  Fla.  342;  Prentiss  v. 
Paisley,  25  Fla.  927. 

Indiana.  —  O'Daily  v.  Morris,  31  Ind.  III. 

Iowa.  —  Rodemeyer  v.  Rodman,  5  Iowa  427. 

Kentucky.  —  Robinson  v.  Robinson,  11  Bush 
(Ky.)  174- 

Maryland.  —  Davis  v.  Carroll,  71  Md.  568; 
Norris  v.  Lantz,  18  Md.  260. 

Massachusetts. — Shaw    v.    Thompson  16 


Pick.  (Mass.)  198,  26  Am.  Dec.  655;  Crane  v. 
Kelley,  7  Allen  (Mass.)  250. 

Michigan.  —  Jenne  v.  Marble,  37  Mich. 
319. 

Mississippi.  —  Mallett  v.  Parham,,  52  Miss. 
921. 

New  Jersey.  — Lewis  v.  Perkins,  36  N.  J.  L. 

133- 

North  Carolina.  —  Dougherty  v.  Sprinkle,  88 
N.  Car.  300. 

Tennessee.  —  Harris  v.  Taylor,  3  Sneed 
(Tenn.)  536,  67  Am.  Dec.  576. 

Vermont.  —  Davis  v.  Burnham,  27  Vt.  562; 
Farrar  v.  Bessey,  24  Vt.  89. 

Bills  and  Notes.  —  See  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  168. 

Deeds.  —  For  a  full  discussion  of  this  ques- 
tion, see  the  title  Deeds,  vol.  9,  p.  110. 

Bonds.  —  See  the  title  Bonds,  vol.  4,  p.  625. 

Covenants  in  Deeds  of  Conveyance.  —  For  a  full 
discussion  of  a  feme  covert's  liability  on  her 
covenants,  see  the  title  Covenants,  vol.  8,  p. 
163. 

Contract  for  Purchase  or  Conveyance  of  Lands. 

—  For  a  full  discussion  of  the  capacity  of  a 
married  woman  to  make  contracts  to  convey 
or  purchase  land,  see  the  title  Vendor  and 
Purchaser. 

Implied  Contract.  —  In  Tucker  v.  Cocke,  32 
Miss.  184,  the  disability  of  married  women  to 
contract  was  held  to  apply  in  a  case  of  implied 
as  well  as  express  contracts.  See  the  title 
Implied  or  Quasi  Contracts,  post. 

Submission   to    Arbitration.  —  See   the  title 
Arbitration  and  Award,  vol.  2,  p.  615. 
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necessaries,1  and  any  attempt  to  do  so  is  not  simply  voidable,  but  is  absolutely 
void.  Her  disabilities  in  this  respect  by  reason  of  her  coverture  cannot  be 
overcome  by  any  form  of  acknowledgment  or  mode  of  execution,  or  by  unit- 
ing with  her  husband  in  the  contract.2  But  while  as  a  general  rule,  at  com- 
mon law,  an  executory  contract  entered  into  by  a  married  woman  cannot  be 
enforced  either  against  her  or  in  her  favor  against  the  party  contracting  with 
her,3  it  has  been  held  that  a  contract  executed  by  her  and  remaining  execu- 
tory on  the  part  of  the  other  party  may  be  enforced  by  her,  since  if  she  has 
executed  her  part  of  the  contract  he  cannot  say  that  there  is  no  consideration 
for  his  agreement.4 

(2)  In  Equity.  —  The  strict  common-law  rule  imposing  a  general  disability 
upon  a  married  woman  to  enter  into  any  contracts  has,  however,  been  greatly 
relaxed  by  the  courts  of  equity,  a  married  woman  being  allowed  in  equity, 
under  certain  conditions,  to  dispose  of  and  charge  her  equitable  separate 
estate  as  a  feme  so/e.s  But  it  is  well  settled  that  independently  of  statute  a 
personal  remedy  cannot  be  had  in  a  court  of  equity  against  a  married  woman, 
upon  her  contracts  made  during  coverture,  any  more  than  in  a  court  of  law.6 

A  full  discussion  of  this  question  will  be  found  in  another  portion  of  this 
work.7 

(3)  Under  Enabling  Statutes — (a)  In  General.  —  Under  statutes  in  most  if 
not  all  jurisdictions,  the  doctrine  of  the  common  law  as  to  the  disability  of  a 
married  woman  to  contract  has  been  either  abrogated  or  greatly  modified,  and 
the  extent  to  which  a  married  woman  may  contract  and  the  manner  in  which 


Wife  Contracting  as  Agent.  —  See  the  title 
Agency,  vol.  1,  p.  947. 

As  to  the  wife's  capacity  to  exercise  a  power, 
see  the  titles  Deeds,  vol.  9,  p.  no,  note; 
Powers. 

Appointment  of  Agent  by  Married  Women.  — 

See  the  titles  Agency,  vol.  1,  p.  942;  Attor- 
ney and  Client,  vol.  3,  p.  416. 

Execution  of  Power  of  Attorney.  —  For  a  full 
discussion  of  the  capacity  of  a  married  woman 
to  execute  powers  of  attorney,  see  the  title 
Power  of  Attorney. 

As  to  her  capacity  to  release  dower  by 
power  of  attorney,  see  the  title  Dower,  vol. 

10,  p.  212. 

1.  Married  Roman's  Contract  for  Necessaries 
Void  at  Common  Law.  —  Shaw  v.  Thompson,  16 
Pick.  (Mass.)  200,  26  Am.  Dec.  655;  Musick  -v. 
Dodson,  76  Mo.  624,  43  Am.  Rep.  780;  Fell  v. 
Brown,  115  Pa.  St.  218;  Valentine  v.  Bell,  66 
Vt.  280.  See  also  Drais  v.  Hogan,  50  Cal.  121 ; 
Whipple  v.  Giles,  55  N.  H.  139;  Wilson  v. 
Burr,  25  Wend.  (N.  Y.)  386. 

Necessaries  Furnished  to  Wife  After  Death  of 
Absent  Husband. —  In  Smout  v.  Ilbery,  10  M. 
&  W.  1,  it  was  held  that  where  a  man  who  had 
been  in  the  habit  of  dealing  with  the  plaintiff 
for  meat  supplied  to  his  house  went  abroad, 
leaving  his  wife  and  family  residing  in  Eng- 
land, and  died  abroad,  the  wife  was  not  liable 
for  goods  supplied  to  her  after  her  husband's 
death  but  before  information  of  his  death  had 
been  received,  she  having  had  originally  full 
authority  to  contract,  and  having  done  no 
wrong  in  representing  her  authority  as  con- 
tinuing, nor  omitted  to  state  any  fact  within 
her  knowledge  relating  toil;  the  revocation  of 
the  authority  being  by  the  act  of  God,  the  con- 
tinuance of  the  life  of  the  principal  is  consid- 
ered as  being  equally  within  the  knowledge  of 
both  parties. 

8.  Forms  of  Acknowledgment  or  Execution  Im- 


material.—  Norton  v.  Meader,  4  Sawy.  (U.  S.) 
614;  Canal  Bank  v.  Partee,  99  U  S.  325; 
Shartzer  v.  Love,  40  Cal.  93;  Brown  v.  Orr,  29 
Cal.  T2o;  Scarlett  v.  Snodgrass,  92  Ind.  262; 
Dorrance  v.  Scott,  3  Whart.  (Pa.)  309,  31  Am. 
Dec.  509;  Shallcross  v.  Smith,  81  Pa.  St.  132; 
Cummings  v.  Miller,  3  Grant  Cas.  (Pa.) 
146. 

3.  Roberts  v.  Pierson,  2  Wils.  C.  PL  3; 
Lanier  v.  Ross,  1  Dev.  &  B.  Eq.  (21  N.  Car.) 
39;  Smilh  v.  Plomer,  15  East  607. 

4.  Contract  Executed  by  Wife  Enforceable 
Against  Other  Party.  —  Neef  v.  Redmon,  76  Mo. 
195;  Walker  v.  Owen,  79  Mo.  571.  See  also 
Chamberlin  v.  Robertson,  31  Iowa  408;  Gilles- 
pie v.  Beecher,  94  Mich.  374. 

A  promise  made  to  a  married  woman,  living 
separate  from  her  husband,  to  pay  a  sum  of 
money,  in  consideration  of  her  agreement  not 
to  prosecute  the  party  for  bastardy,  has  been 
held  to  be  good,  though  made  without  the  con- 
currence of  the  husband,  where  the  contracting 
party  had  had  the  full  benefit  of  the  promise 
not  to  sue.    Abshire  v.  Mather,  27  Ind.  381. 

5.  Contracts  with  Reference  to  Separate  Estates 
in  Equity.  —  Johnson  v.  Gallagher,  3  De  G.  F. 
&  J.  515;  Wilburn  v.  McCallcy,  63  Ala.  447; 
Dobbin  v.  Hubbard,  17  Ark.  196,  65  Am.  Dec. 
425;  Palmer  v.  R.inkins,  30  Ark.  771;  Rudd 
v.  Peters,  41  Ark.  177;  Metropolitan  Bank  v. 
Taylor,  62  Mo.  338;  Baichelder  v.  Sargent,  47 
N.  II.  264. 

6.  No  Personal  Remedy  in  Equity  on  Wife's 
Contracts.  —  I  Inline  v.  Tenant,  1  Bro.  C.  C.  20; 
Ex  p.  Jones,  12  Ch.  D.  484;  Johnson  v.  Galla- 
gher, 3  De  G.  F.  &  J.  515;  Aylett  v.  Ashton, 
1  Myl.  &  C.  ill;  Prentiss  v.  Paisley,  25  Fla. 
927;  Hodges  v.  Price,  18  Fla.  342;  Rodemcycr 
v.  Rodman,  5  Iowa  427;  Norris  v.  Lantz,  18 
Md.  260;  Pawlcy  v.  Vogel,  42  Mo.  302. 

7.  Sec  the  title  Separate  Property  (or 
Married  Women). 
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her  contracts  shall  be  authenticated  and  enforced  are  definitely  prescribed.1 
But  where  a  special  or  limited  power  of  making  contracts  is  given  to  a  mar- 
ried woman  she  is  still  considered  as  prima  facie  unable  to  contract  at  all,  and 
the  burden  is  on  the  person  relying  on  the  validity  of  her  contract  to  bring  it 
within  the  statutory  rule.2 

(b)  Statutes  Authorizing  Contracts  with  Reference  to  Separate  Estates.  —  In  many  juris- 
dictions, under  statutes  expressly  or  impliedly  enabling  a  married  woman  to 
make  contracts  with  reference  or  in  relation  to  her  separate  estate,  whether 
legal  or  equitable,  the  rule  has  been  laid  down  that  the  general  disability  to 
contract  imposed  by  coverture  has  not  been  removed,  but  only  the  disability 
to  contract  in  connection  with  her  separate  property,  and  femes  coverts  are 
thereby  subjected  to  a  proprietary  and  not  a  personal  liability.3 

A  Full  Discussion  of  this  question  will  be  found  in  another  part  of  this  work.4 
(o)  statutes  Wholly  Eemoving  Disability.  —  But  the  recent  tendency  of  legislation 
has  been  to  remove  entirely  the  disability  of  married  women  to  contract,  and 
by  statute  in  some  of  the  states  it  is  expressly  provided,  with  certain  excep- 
tions in  some  instances,  that  contracts  may  be  made  and  liabilities  incurred  by 
a  wife,  and  the  same  enforced  against  her,  to  the  same  extent  and  in  the  same 


1.  Power  of  Married  Women  to  Contract  under 
Statute,  in  General.  —  Canal  Bank  v.  Partee,  99 
U.  S.  331- 

2.  Presumption  of  Incapacity  under  Statutes 
Giving  Limited  Power.  —  Troy  Fertilizer  Co.  v. 
Zachry,  114  Ala.  177;  Way  v.  Peck,  47  Conn. 
23;  Rodemeyerw.  Rodman,  5  Iowa426;  Tracy  v. 
Keith,  11  Allen  (Mass.)  214;  West  v.  Laraway, 
28  Mich.  464;  Pollen  v.  James,  45  Miss.  129; 
Lewis  v.  Perkins,  36  N.  J.  L.  133;  Nash  v. 
Mitchell,  71  N.  Y.  199,  27  Am.  Rep.  38. 

3.  Statutes  Authorizing  Contracts  with  Refer- 
ence to  Separate  Estates  —  England.  —  Scott  v. 
Morley,  20  Q.  B.  D.  128.  See  also  Dillon  v. 
Cunningham,  L.  R.  8  Exch.  23. 

Arkansas.  —  Warner  v.  Hess,  (Ark.  1899)  49 
S.  W.  Rep.  489;  Walker  v.  Jessup,  43  Ark. 
163;  Hoffman  v.  McFadden,  56  Ark.  217,  35 
Am.  St.  Rep.  101. 

District  of  Columbia.  —  Ritch  v.  Hyatt,  3 
MacArthur  (D.  C.)  536. 

Florida.  —  Hodges  v.  Price,  18  Fla.  342. 

Kansas.  —  Wicks  v.  Mitchell,  9  Kan.  80; 
Tallman  v.  Jones,  13  Kan.  438;  Furrow  v. 
Chapin,  13  Kan.  107;  Miner  v.  Pearson,  16 
Kan.  28. 

Michigan.  —  Russell  v.  People's  Sav.  Bank, 
39  Mich.  671,  33  Am.  Rep.  444;  Howe  v. 
North,  69  Mich.  284;  Speier  v.  Opfer,  73  Mich. 
35,  16  Am.  St.  Rep.  556;  Detroit  Chamber  of 
Commerce  v.  Goodman,  110  Mich.  498. 

Nebraska.  —  Westervelt  v.  Baker,  56  Neb.  63. 

New  Hampshire,  r—  Ames  v.  Foster,  42  N.  H. 
381;  Whipple  v.  Giles,  55  N.  H.  139. 

North  Carolina.  —  Huntley  v.  Whitner,  77 
N.  Car.  392;  Dougherty  v.  Sprinkle,  8S  N. 
Car.  300;  Farthing  v.  Shields,  106  N.  Car.  289. 

Pennsylvania. — Shnyder  v.  Noble,  94  Pa. 
St.  286;  Real  Estate  Invest.  Co.  v.  Roop,  132 
Pa.  St.  496. 

South  Carolina.  —  Habenicht  v.  Rawls,  24  S. 
Car.  461,  58  Am.  Rep.  268;  Griffin  v.  Earle,  34 
S.  Car.  248. 

West  Virginia.  —  Stockton  v.  Farley,  10  W. 
Va.  171,  27  Am.  Rep.  566;  Carey  v.  Burruss; 
20  W.  Va.  576,  43  Am.  Rep.  790. 

Wisconsin.  —  Krouskop  v.  Shontz,  51  Wis. 
204,  37  Am.  Rep.  817. 


In  Russel  v.  People's  Sav.  Bank,  39  Mich. 
671,  33  Am.  Rep.  444,  Cooley,  J.,  said:  "  The 
test  of  competency  to  make  the  contract  is  to 
be  found  in  this,  that  it  does  or  does  not  deal 
with  the  woman's  individual  estate." 

In  Mississippi  the  rule  of  the  text  at  one  time 
prevailed.  Canal  Bank  v.  Partee,  99  U.  S. 
332;  Doyle  v.  Orr,  51  Miss.  229;  Mallett  v. 
Parham,  52  Miss.  921.  But  by  Annot.  Code 
Miss.  (1892),  §  2289,  the  disability  of  married 
women  to  contract  has  been  entirely  removed. 

Contract  for  Necessaries.  —  In  O'Malley  v. 
Ruddy,  79  Wis.  147,  24  Am.  St.  Rep.  702,  it 
was  held  that  the  contract  of  a  married  woman  ' 
to  pay  for  necessaries  was  not  binding  on  her 
when  it  appeared  that  she  had  no  separate 
estate  or  business. 

Suretyship  for  Husband.  —  Under  statute  in 
Wisconsin  it  has  been  held  also  that  a  contract 
whereby  a  married  woman  binds  herself  as 
surety  for  the  debt  of  her  husband  cannot  be 
enforced  against  her.  Emerson-Talcott  Co.  v. 
Knapp,  90  Wis.  34. 

Enforcement  of  Contract.  —  Under  statutes  of 
the  character  mentioned  in  the  text  it  has  been 
held  that  the  enforcement  of  the  contract  of  a 
married  woman  is  in  the  nature  of  a  proceed- 
ing in  rem,  and  in  such  a  case  no  personal 
judgment  can  be  rendered.  Canal  Bank  v. 
Partee,  99  U.  S.  332;  Mallett  v.  Parham,  52 
Miss.  921;  Doyle  v.  Orr,  51  Miss.  229;  Griffin 
v.  Ragan,  52  Miss.  78;  Dougherty  v.  Sprinkle, 
88  N.  Car.  302;  Johnson  v.  Cummins,  16  N.  J. 
Eq.  98,  84  Am.  Dec.  142;  Groene  v.  Frondhof, 
1  Disney  (Ohio)  504;  Stockton  v.  Farley,  10 
W.  Va,  171,  27  Am.  Rep.  566.  But  see  Miner 
v.  Pearson,  16  Kan.  28.  See  also  the  title 
Judgments  and  Decrees. 

Imprisonment  for  Debt.  —  It  has  been  held 
that  under  the  English  Married  Women's 
Property  Act  a  married  woman  cannot  be  im- 
prisoned under  the  Debtors  Act  for  default  in 
payment  of  a  sum  due  under  a  judgment. 
Scott  v.  Morley,  20  Q.  B.  D.  120.  See  also  the 
title  Imprisonment  for  Debt  and  in  Crvn. 
Actions. 

4.  See  the  title  Separate   Property  (OF 
Married  Women). 
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manner  as  if  she  were  unmarried.1 

(4)  Confirmation  or  Ratification  of  Contract.  —  At  common  law,  as  a  general 
rule,  a  married  woman  cannot  ratify  her  postnuptial  contracts  during  coverture, 
or  after  its  termination,  except  on  a  new  consideration.8  The  moral  obligation 
resting  on  a  woman  to  make  good  her  unenforceable  promise  given  during 
coverture  is  not  a  sufficient  consideration  to  uphold  the  affirmation  of  the 
promise  made  either  subsequently  during  coverture  after  the  removal  of  her 
disability  by  statute  or  otherwise,3  or  after  she  becomes  discovert.4    But  an 


1.  Statutes  Wholly  Removing  Disability  to  Con- 
tract—  Connecticut.  —  Freeman's  Appeal,  68 
Conn.  533,  57  Am.  St.  Rep.  112. 

Georgia.  —  Howard  v.  Simpkins,  70  Ga.  326; 
Hays  v.  Jordan,  85  Ga.  744;  Rushing  v. 
Clancy,  92  Ga.  770. 

Illinois.  —  Hamilton  v.  Hamilton,  89  111. 
349;  Thomas  v.  Mueller,  106  111.  36;  Casner 
v.  Preston,  109  111.  531;  Snell  v.  Snell,  123  111. 
405,  5  Am.  St.  Rep.  526;  Crum  v.  Sawyer,  132 
III-  443- 

Indiana.  —  Nelson  v.  Spaulding,  11  Ind. 
App.  453;  Young  v.  McFadden,  125  Ind.  254; 
Koh-i-noor  Laundry  Co.  v.  Lockwood,  141 
Ind.  140. 

Iowa.  — Spafford  v.  Warren,  47  Iowa  47. 

Maine. — Mayo  v.  Hutchinson,  57  Me.  546; 
Yates  v.  Lurvey,  65  Me.  221. 

Massachusetts.  —  Majors.  Holmes,  124  Mass. 
108;  Ken  worthy  v.  Sawyer,  125  Mass.  28. 

Minnesota.  —  Northwestern  Mut.  L.  Ins.  Co. 
v.  Allis,  23  Minn.  337;  Security  Bank  v.  Holmes, 
68  Minn.  538. 

Missouri.  —  Van  Rheeden  v.  Bush,  44  Mo. 
App.  285. 

New  Jersey.  —  Warwick  v.  Lawrence,  43  N. 
J.  Eq.  184,  3  Am.  St.  Rep.  299;  Staats  v.  Van 
Sickel,  52  N.  J.  L.  370. 

New  York.  —  Busch  v.  Klein,  (Supm.  Ct. 
App.  Div.)  55  N.  Y.  Supp.  917. 

Vermont.  — Valentine  v.  Bell,  66  Vt.  282. 

Washington.  —  Murdoch  v.  Leonard,  15 
Wash.  144. 

And  see  the  statutes  of  the  various  states. 

It  is  held  that  a  married  woman  cohabiting 
with  her  husband  cannot  be  held  liable  for 
necessaries  furnished  her  unless  she  expressly 
agrees  to  pay  therefor  and  they  are  furnished 
on  her  credil.  Nelson  v.  O'Neal.  11  Ind.  App. 
296;  Nelson  v.  Spaulding,  11  Ind.  App.  453; 
Rushing  v.  Clancy,  92  Ga.  769;  Byrnes  v.  Ray- 
ner,  84  Hun  (N.  Y.)  200.  See  also  Lindholm 
v.  Kane,  92  Hun  (X.  Y.)  372;  Strong  v.  Moul, 
(Supm.  Ct.  Gen.  T.)  22  N.  Y.  St.  Rep.  762; 
Hii<htr)wcr  v  Walker,  97  Ga.  748. 

Covenants.  —  Under  statute  in  Minnesota  it 
has  been  held  that  a  married  woman  is  under 
no  disability  to  join  in  the  covenants  in  her 
husband's  deed,  and  thai  if  she  docs  she  is 
liable  thereon.  Sandwich  Mfg.  Co.  v.  Zcllmer, 
48  Minn.  408;  Security  Bank  v.  Holmes,  68 
Minn.  538.  Compare  Sanford  v.  Kane,  133  III. 
199,  23  Am.  St.  Rep.  602.  See  also  the  title 
Covenants,  vol.  8,  p.  163. 

Under  statute  in  Maryland  it  was  held  that 
where  a  deed  of  lease  to  a  married  woman 
contained  her  separate  covenant  to  pay  a  cer- 
tain annual  rent  for  the  demised  premises,  and 
all  taxes  thereon,  the  wife  was  liable  upon 
»uch  covenant  loan  action  at  law.  Worthin^- 
ton  v.  Cooke,  52  Md.  297.  To  the  same  effect 
see  Cruzen  v.  McKaig,  57  Md.  454. 


Contract  of  Suretyship.  —  By  statute  in  some 
of  the  states  allowing  the  wife  to  contract  as  a 
feme  sole  it  is  expressly  provided  that  she  shall 
not,  directly  or  indirectly,  become  surety  for 
her  husband.  Code  of  Alabama  (1896),  §  2529; 
Schening  v.  Cofer,  97  Ala.  726;  Hawkins  v. 
Ross,  100  Ala.  459;  McNeil  v.  Davis,  105  Ala. 
657;  Elston  v.  Comer,  108  Ala.  76;  Miller  r. 
Shields,  124  Ind.  166;  Stewart  v.  Babbs,  120 
Ind.  568;  Bowles  v.  Trapp,  139  Ind.  55;  War- 
wick v.  Lawrence,  43  N.  J.  Eq.  179,  3  Am.  St. 
Rep.  299.  See  also  Jones  v.  Rice,  g2  Ga.  236; 
McCrory  v.  Grandy,  92  Ga.  319. 

Under  statute  in  Vermont  it  is  provided  that 
a  wife  cannot  become  a  surety  for  her  hus- 
band's debt  except  by  way  of  mortgage. 
Bradley  Fertilizer  Co.  v.  Caswell,  65  Vt.  231. 
But  a  different  rule  obtains  in  other  jurisdic- 
tions. Kenworthy  v.  Sawyer,  125  Mass.  28; 
Milliken  v.  Pratt,  125  Mass.  379,  28  Am.  Rep. 
241;  Major  v.  Holmes,  124  Mass.  108.  See 
also  Hart  v.  Grigsby,  14  Bush  (Ky.)  542. 

Under  statute  in  Minnesota  it  has  been  held 
that  a  married  woman  may  make  a  valid  con- 
tract, binding  herself  to  pay  a  pre-existing 
debt  of  her  husband.  Northwestern  Mut.  L. 
Ins.  Co.  v.  Allis,  23  Minn.  337. 

2.  Married  Woman's  Contracts  Incapable  of 
Ratification. —  Meyer  v.  Haworth,  8  Ad.  &  El. 
467,  35  E.  C.  L.  442;  Lit  tlefield  v.  Shee,  2  B. 
&  Ad.  811,  22  E.  C.  L.  187;  Howard  v.  Simp- 
kins,  70  Ga.  326;  Buchanan  v.  Hazzard,  95  Pa. 
St.  243.  See  also  Watson  v.  Bailey,  1  Binn. 
(Pa.)  470,  2  Am.  Dec.  462.  And  see  the  title 
Consideration,  vol.  6,  p.  681. 

As  to  the  Effect  of  Re-acknowledgment  of  Deeds, 
see  the  title  ACKNOWLEDGMENTS,  vol.  1,  p. 
562. 

As  to  the  Operation  of  Statutes  in  Curing  Defect- 
ive Acknowledgments,  see  the  title  Acknowl- 
edgments, vol.  1,  p.  565. 

3.  Contract  of  Married  Woman  Not  Validated  by 
Subsequent  Promise  After  Removal  of  Disability 
by  Law.  —  Howard  v.  Simpkins,  70  Ga.  326; 
Loomis  v.  Brush,  36  Mich.  40;  Valent'ne  v. 
Bell.  66  Vt.  283.  Sec  also- State  Nat.  Bank 
v.  Robidoux,  57  Mo.  446.  But  sec  Franklin  t. 
Bcatty,  27  Miss.  354. 

4.  Affirmance  of  Contracts  After  Divorce.  — 
This  rule  has  been  applied  where  the  affirm- 
ance of  the  contract  took  place  after  divorce. 
Putnam  v.  Tennyson,  50  Ind.  456;  Thompson 
v.  Warren,  8  B.  Mon.  (Ky.)  490;  Musick  v. 
Dorlson,  76  Mo.  624,43  Am.  Rep.  780;  Watkins 
v.  Halstcad,  2  Sandf.  (N.  Y.)  311;  Hay  ward  v. 
Barker,  52  Vt.  429,  36  Am.  Rep.  762.  But  sec 
Viscr  v.  Bertram!,  14  Ark.  274;  Hemphill  v. 
McClimans,  24  Pa.  St  367. 

Affirmance  After  Death  of  Husband.  —  And  the 
same  is  true  of  an  affirmance  after  the  hus- 
band's death. 

England.  —  Meyer  v.  Haworth,  8  Ad.  &  El. 
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obligation  enforceable  against  a  married  woman  in  equity  will  support  a  prom- 
ise to  pay  made  after  discoverture  and  make  it  suable  at  law.' 

c.  To  MAKE  Wills.  —  At  common  law,  as  a  general  rule,  zfeme  covert 
could  not  dispose  of  her  personalty  by  will,  except  under  a  marriage  settle- 
ment or  by  her  husband's  consent,3  or  make  a  valid  devise  of  lands,  with  or 
without  her  husband's  consent,  to  any  person  whatever.3 

A  Full  Discussion  of  this  question,  with  the  various  modifications  of  the 
common-law  rule  by  statute  or  otherwise,  will  be  found  in  a  subsequent  por- 
tion of  this  work. 1 

d.  To  Sue  and  Be  Sued.  —  As  a  general  rule,  at  common  law  a  feme 
covert  could  neither  sue  nor  be  sued  alone,  but  she  must  sue  or  be  sued  in 
connection  with  her  husband.5 

in  Equity,  independently  of  statute,  the  same  general  rule  prevails.6 

By  Statute,  however,   in  most  jurisdictions  various  modifications  of  the 

common-law  rule  have  been  made,  in  several  jurisdictions  the  disability  of  a 

married  woman  in  this  respect  being  removed  altogether.7 

A  full  discussion  of  this  question  will  be  found  elsewhere,  to  which  reference 

is  made  in  the  note  below.8 

e.  To  Acquire  and  Hold  Property.  —  There  was  never  any  impedi- 
ment to  the  acquisition  of  property  through  purchase  or  otherwise,  by  a 
married  woman,  arising  from  any  disability  imposed  by  coverture,  the  only 
difficulty  in  the  way  being  that  at  common  law  the  ownership  passed  imme- 
diately to  the  husband.9    But  while  at  common  law  a  feme  covert  is  capable 


467,  35  E.  C.  L.  442;  Littlefield  v.  Shee,  2  B. 
&  Ad.  8n,  22  E.  C.  L.  187. 

Alabama.  —  O'Neal  v.  Robinson,  45  Ala.  526; 
Hetherington  v  Hixon,  46  Ala.  298. 

Delaware.  —  Ross  v.  Singleton,  1  Del.  Ch. 
149,  12  Am.  Dec.  86. 

Indiana.  —  Thomas  v.  Passage,  54  Ind.  106; 
Candy  v.  Coppock,  85  Ind.  597;  Austin  v. 
Davis,  128  Ind.  472,  25  Am.  St.  Rep.  456; 
Davis  v.  Schmidt,  (Ind.  1892)  31  N.  E.  Rep. 
840. 

Missouri.  —  Kennedy  z/.  Martin.  8  Mo.  698. 

New  Jersey.  —  Condon  v.  Barr,  49  N.  J.  L.  53. 

North  Carolina.  —  Felton  v.  Reid,  7  Jones  L. 
(52  N.  Car.)  269. 

Vermont.  —  Hubbard  v.  Bugbee,  58  Vt.  172. 

See  also  Nesbitt  v.  Turner,  7  Kulp  (Pa.)  41 ; 
Foster  :■.  Wilcox,  10  R.  I.  444,  14  Am.  Rep. 
698.  Compare  Franklin  v.  Beatty,  27  Miss. 
354;  Walker  z:  Owen,  79  Mo.  563. 

In  Spitz  v.  Fourth  Nat.  Bank,  8  Lea  (Tenn.) 
641,  it  was  held  that  where  a  feme  covert  exe- 
cuted a  nole  indorsed  by  herself  and  C.  and 
B.,  and  after  the  death  of  her  husband  exe- 
cuted a  renewal  nole  with  the  same  indorsers, 
she  was  liable  upon  the  reriewal  nole. 

In  New  York  it  has  been  held  that  where  a 
married  woman,  who  was  carrying  on  busi- 
ness inher  own  nameand  on  herown  account, 
purchased  goods  in  the  line  of  her  business 
without  disclosing  the  fact  of  her  coverture, 
and  gave  her  promissory  note  for  the  amount 
of  the  purchase,  and  used  the  goods  so  pur- 
chased in  her  business,  and  had  the  exclusive 
use  and  benefit  of  the  same,  this  was  a  suffi- 
cient consideration  to  support  her  promise  to 
pay  the  note,  made  after  the  death  of  the  hus- 
band. Goulding  v.  Davidson,  26  N.  Y.  604. 
Compare  Smith  v.  Allen,  1  Lans.  (N.  Y.)  101. 

1.  Contract  Enforceable  in  Equity  as  Considera- 
tion for  Promise  After  Discoverture.  —  Cleland  v. 
Low,  32  Ga.  458;  Condon  v.  Barr,  49  N.  J.  L. 


53;  Hubbard  v.  Bugbee,  58  Vt.  172.  Thus  the 
promise  of  a  married  woman  binding  her 
separate  equitable  estate  is  a  sufficient  consid- 
eration for  anew  promise  made  after  discover- 
ture. Vance  v.  Wells,  8  Ala.  399;  Sherwin  v. 
Sanders,  59  Vt.  499,  59  Am.  Rep.  750.  See 
also  Lee  v.  Muggeridge,  5  Taunt.  37,  1  E.  C. 
L.  10,  and  the  title  Separate  Property  (of 
Married  Women). 

2.  Incapacity  of  Married  Woman  to  Dispose  of 
Personalty  by  Will.  —  2  Black.  Com.  498;  Mars- 
ton  v.  Norton,  5  N.  H.  210;  Adams  v.  Kel- 
logg, Kirby  (Conn.)  195,  1  Am.  Dec.  18;  New- 
buryport  Bank  1.  Stone,  13  Pick.  (Mass.)  420. 

3.  Invalidity  of  Devise  of  Lands  by  Married 
Woman.  —  2  Black.  Com.  498;  Nevvlin  v.  Free- 
man, 1  Ired.  L.  (23  N.  Car.)  514;  Anderson  v. 
Miller,  6  J.  J.  Marsh.  (Ky.)  568;  Marston  v. 
Norton,  5  N.  H.  210. 

4.  See  the  title  Testamentary  Capacity. 

5.  Incapacity  of  Married  Woman  to  Sue  and  Be 
Sued  at  Common  Law. —  Hatchett  v.  Baddeley, 
2  W.  Bl.  1081;  Beard  v.  Webb,  2  B.  &  P.  105; 
Marshall  v.  Rutton,  8  T.  R.  545;  Porter  v. 
Rutland  Bank,  19  Vt.  410. 

Judgment.  —  A  judgment  at  the  suit  of  a 
feme  covert  js  void  at  common  law.  Roberts 
v.  Pierson,  2  Wils.  C.  PI.  3.  Compare  Hay- 
don  v.  Shearman,  4  Ir.  C.  L.  169. 

For  a  full  discussion  of  this  question  see  the 
title  Judgments  and  Decrees. 

6.  Bynum  v.  Frederick,  81  Ala.  489;  Smith 
v.  Smith,  18  Fla.  789;  Hubbard  v.  Barcus,  38 
Md.  174;  Bradley  v.  Emerson,  7  Vt.  369. 

7.  See  the  statutes  of  the  various  states. 

8.  See  the  title  Husband  and  Wife,  Encyc. 
of  Pl.  and  Pr.,  vol.  10,  p.  191. 

9.  Capacity  of  Married  Women  to  Acquire  Prop- 
erty at  Common  Law.  —  Clewis  v.  Malone,  (Ala. 
1S98)  24  So.  Rep.  767;  Whitehead  v.  Arline,  43 
Ga.  223;  Cruzen  v.  McKaig,  57  Md.  462;  Till- 
man v.  Shackleton,  15  Mich.  450,  93  Am.  Dec. 
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of  purchasing,  yet  the  husband  may  disagree  and  thereby  avoid  the  purchase, 
though  if  he  neither  agrees  nor  disagrees  the  purchase  is  good.1  The  courts 
of  equity,  and  statutes  of  the  various  jurisdictions,  have  made  great  changes 
in  the  common-law  rule,  so  that  now  a  married  woman  may,  as  a  general  rule, 
not  only  acquire  but  hold  property  as  a  feme  sole!1 

f  To  Be  Sole  Trader  —  (i)  At  Common  Law.  —  Since  at  common  law 
a  married  woman  could  not  enter  into  any  contract  whatever,  she  could  not 
bind  herself  as  a  feme  sole  trader.3 

By  the  Custom  of  London.  —  An  exception  to  this  rule  exists  where  a  feme  covert 
acts  as  sole  trader  by  the  custom  of  London.  By  this  custom,  "  where  a 
feme  covert  of  a  husband  useth  any  craft  in  the  said  city  on  her  sole  account, 
whereof  her  husband  meddleth  nothing,  such  a  woman  shall  be  charged  as 
feme  sole  concerning  everything  that  toucheth  her  craft."  4  This  custom  has 
never  been  adopted  in  the  United  States  generally,5  though  a  similar  custom 
has  obtained  in  South  Carolina* 

(2)  In  Equity.  —  The  transactions  of  a  married  woman  dealing  as  a  feme 
sole  trader  will  sometimes  be  recognized  in  the  courts  of  equity  7  on  principles 
peculiar  to  separate  equitable  estates  of  married  women.  This  question  will 
be  found  treated  in  another  portion  of  this  work.8 

(3)  Under  Statutes  —  (a)  Statutes  Expressly  Enabling  Married  Women  to  Carry  on 
Separate  Business  —  aa.  In  General.  —  In  many  jurisdictions,  statutes  have  been 
passed  expressly  enabling  married  women  to  engage  in  trade  or  business  on 
their  sole  or  separate  account.9    The  effect  of  such  statutes  is  to  invest  a 


198;  Knapp  v.  Smith,  27  N.  Y.  279.  See  also 
infra.  Rights,  Duties,  and  Liabilities  Inter  Se  — 
Property  Rights. 

As  to  the  capacity  of  a  married  woman  to 
be  the  grantee  in  a  deed  at  common  law,  see 
the  title  Deeds,  vol.  9,  p.  132. 

1.  Co.  Litt.  3  a;  Nolan  v.  Fox,  15  U.  C.  C. 
P.  565;  Melvin  v.  Merrimack  River  Locks, 
ere,  16  Pick.  (Mass.)  167;  Baxter  v.  Smith,  6 
Binn.  (Pa.)  427. 

2.  Sse  the  title  Separate  Property  (of 
Married  Women). 

3.  Incapacity  of  Married  Woman  to  Become  Sole 
Trader  at  Common  Law.  —  Petty  v.  Anderson,  2 
C.  &  P.  38,  12  E.  C.  L.  17;  Bradstreet  v.  Baer, 
41  Md.  19;  Carey  v.  Burruss,  20  W.  Va.  571,  43 
Am.  Rep.  790. 

4.  Married  Woman  as  Sole  Trader  by  Custom  of 
London.  —  Beard  v.  Webb,  2  B.  &  P.  93;  La  vie 
v  Phillips,  3  Burr.  1776;  Petty  v.  Anderson,  2 
C.  &  P.  33,  12  E.  C.  L.  17.  See  also  Netter- 
villc  v.  Barber,  52  Miss.  168;  Carey  v.  Burruss, 
20  W.  Va.  571,  43  Am.  Rep.  790;  Norton  v. 
Meader,  4  Savvy.  (U.  S.)  620;  Canal  Bank 
Partee.  99  U.  S.  330. 

5.  Custo'  of  London  as  to  Sole  Traders  Not  Gen- 
erally Adopted  in  This  Country.  —  Netlerville  v. 
Barber,  52  Miss.  168;  Jacobs  v.  Featherstone, 
6  W.  &  S.  (Pa.)  346;  Carey  v.  Burruss,  20  W. 
Va.  571,  43  Am.  Rep.  790. 

6.  Custom  as  to  Sole  Traders  in  South  Carolina. 
—  M'Daniel  v.  Cornwell,  1  Hill  L.  (S.  Car.) 
428;  Newbiggin  v.  Pillans,  2  Bay  (S.  Car.)  162; 
Hobarl  v.  Lemon,  3  Rich.  L.  (S.  Car.)  131; 
Miller  v.  Tollison,  Harp.  Eq.  (S.  Car.) 
145;  Megrath  v.  Robertson,  1  Desaus.  (S.  Car.) 
445;  Wilthaus  v.  Ludecus,  5  Rich.  L.  ,(S. 
Car.)  328;  Surlcll  v.  Brailsford,  2  Bay  (S.  Car.) 
333- 

In  City  Council  v.  Van  Roven,  2  MrCord  L. 
(S.  Car.)  465,  it  was  held  that  a  feme  sole  trader 
might  be  prosecuted  under  an  ordinance  pro- 
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hibiting  retailers  of  liquors  from  selling  to 
persons  of  color,  though  the  liquor  was  handed 
10  the  negro  by  the  woman's  husband,  she 
being  present,  and  he  acting  as  her  clerk. 

In  Dial  v.  Neuffer,  3  Rich.  L.  (S.  Car.)  78,  it 
was  held  that  a  married  woman  may  become 
a  feme  sole  trader  in  the  business  of  keeping  a 
boarding  house. 

But  in  M'Daniel  v.  Cornwell,  I  Hill  L.  (S. 
Car.)  428,  it  was  held  that  a  feme  covert  could 
not  carry  on  a  farm  and  purchase  and  hire 
negroes  in  her  own  right  as  a  sole  trader. 
See  also  Robards  v.  Hutson,  3  McCord  L.  (S. 
Car.)  475.  Nor  could  she  become  a  common 
carrier.  Ewart  v.  Nagel,  I  McMull.  L.  (S. 
Car.)  50. 

Bight  to  Earnings.  —  In  Megrath  v.  Robert- 
son, 1  Desaus.  (S.  Car.)  445,  it  was  held  that  a 
feme  covert  may,  by  the  permission  of  her  hus- 
band, without  any  deed  to  that  effect,  become 
a  sole  trader  and  be  entitled  in  her  own  right 
to  all  her  earnings. 

7.  Married  Women  Recognized  as  Sole  Traders 
in  Equity. —  Rabitte  v.  Orr,  83  Ala.  185;  Par- 
tridge v.  Stockcr,  36  Vt.  108,  84  Am.  Dec.  664; 
Todd  v.  Lee,  16  Wis.  481. 

8.  See  the  title  Separate  Property  (of 
Married  Women). 

9.  Statutes  Expressly  Enabling  Married  Women 
to  Carry  on  Separate  Business. — Triebcr  v.  Stover, 
30  Ark.  727;  Hickey  v.  Thompson,  52  Ark.  234; 
Wallace  v,  Rowley.  91  Ind.  586;  Tallman 
v.  Jones,  13  Kan.  439;  Parker  v.  Bates,  29 
Kan.  597;  Van  Rhecden  v.  Bush,  44  Mo.  App. 
283.    See  also  Bradstreet  v.  Baer,  41  Md.  23. 

Goods  Purchasod  Before  Marriage.  —  The  stat- 
ute of  Wyoming,  permitting  a  married  woman 
to  conduct  trade  on  her  sole  and  special  ac- 
count and  to  sue  and  be  sued  as  if  she  were  a 
feme  solr,  has  been  held  not  to  apply  to  a  case 
where  the  proof  tended  to  show  that  when  the 
alleged  sale  was  made  the  married  woman 
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married  woman  with  all  the  rights,  powers,  and  privileges  of  a  feme  sole  in 
respect  to  her  separate  business  and  the  property  therein,  and  to  subject  her 
to  the  liabilities  she  would  be  subject  to  in  respect  to  such  business  and  prop- 
erty if  she  were  unmarried.1  Hence,  under  such  statutes,  she  may  make 
contracts  in  her  trade  or  business,2  and  sue  and  be  sued  3  upon  them  in  the 
courts,  as  if  sole.  The  grant  of  the  power  without  words  of  limitation  neces- 
sarily carries  with  it  the  right  to  conduct  business  in  the  way  and  by  the 
means  usually  employed  in  carrying  on  the  same.4  Accordingly  a  married 
woman  trading  under  such  statutes  may  make  purchases  and  contract  debts 
on  her  personal  credit.5  So,  generally,  she  may  employ  agents  in  carrying 
on  the  business.6 

bb.  Power  Conferred  under  Special  Circumstances.  —  In  some  jurisdictions, 
statutes  have  been  passed  giving  a  married  woman  the  privileges  of  a  feme  sole 
trader  whenever  her  husband,  from  drunkenness,  profligacy,  or  other  cause, 
shall  neglect  or  refuse  to  provide  for  her,7  or  shall  desert  or  abandon  her,8  or 

was  conducting  a  business  on  her  sole  and 
separale  account,  and  thai  the  merchandise  in 
question  was  sold  and  delivered  lo  her  for  that 
business,  but  it  did  not  appear  that  she  was 
married  at  the  time  of  the  sale,  and  as  a  con- 
sequence the  husband  must  be  joined  as  a  co- 
defendant  in  a  suit  against  her.  Granger  v. 
Lewis,  2  Wyo.  231. 

Partnerships.  —  As  to  the  power  of  married 
women  to  enter  into  partnerships,  see  the  title 
Partnerships. 

Stockholders.  —  As  to  the  power  of  married 
women  to  become  stockholders,  see  the  title 
Stockholders. 

Married  Women  as  Corporators.  —  It  has  been 
held  under  statute  in  Pennsylvania  that  mar- 
ried women  are  qualified  to  he  corporators  or 
officers  in  associations  formed  for  the  purpose 
of  learning,  benevolence,  charity,  or  religion. 
First  Independent  Ladies'  Aid  Soc,  1  Pa. 
Dist.  754. 

Goods    Purchased  —  Earnings.  —  As    to  the 

right  of  a  married  woman  to  the  goods  pur- 
chased and  her  profits  and  earnings  in  her 
separate  trade  or  business,  see  the  title  Sepa- 
rate Property  (of  Married  Women). 

1.  Hickey  v.  Thompson,  52  Ark.  234;  Cam- 
den v.  Mullen,  29  Cal.  564;  Wallace  v.  Row- 
ley, 91  Ind.  586;  Frecking  v.  Rolland,  53  N. 
Y.  425 

2.  Power  to  Contract  under  Statutes  Expressly 
Enabling  Married  Women  to  Carry  on  Separate 
Trade.  —  Trieber  v.  Stover,  30  Ark.  727; 
Hickey  v.  Thompson,  52  Ark.  234;  Camden  v. 
Mullen,  29  Cal.  564;  Holmes  v.  Holmes,  40 
Conn.  117;  Wallace  v.  Rowley,  91  Ind.  586; 
Young  v.  Gori,  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.) 
13,  nyte;  Barton  v.  Beer,  35  Barb.  (N.  Y.)  78. 
See  also  Nash  z>.  Mitchell,  71  N.  Y.  203,  27 
Am.  Rep.  38;  Lauck  v.  Rohde,  (Supm.  Ct. 
App.  T.)  20  Misc.  (N.  Y.)  346. 

Under  statute  in  some  jurisdictions  it  is  ex- 
pressly provided  that  when  a  married  woman 
engages  in  trade  or  business  as  a  feme  sole  she 
shall  be  bound  by  her  contracts  made  in  the 
course  of  such  trade  or  business,  in  the  same 
manner  as  if  she  were  unmarried.  Martinez 
v.  Ward,  19  Fla.  175;  Crawford  v.  Feder,  34 
Fla.  397;  Pub.  Stat.  Mass.  (1882).  p.  819;  Net- 
terville  v.  Barber,  52  Miss.  168;  Reed  v.  New- 
comb,  64  Vt.49.  See  also  Real  Estate  Invest. 
Co.  v.  Roop,  132  Pa.  St.  503;  Walter  v.  Jones, 
148  Pa.  St.  589. 


3.  Capacity  to  Sue  and  Be  Sued  under  Express 
Separate  Trade  Statutes.  —  Trieber  v.  Stover,  30- 
Ark.  727;  Hickey  v.  Thompson,  52  Ark.  234; 
Camden  z:  Mullen,  29  Cal.  564;  Young  v. 
Gori,  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.)  13,  note; 
Coster  v.  Isaacs,  (N.  Y.  Super.  Ct.  Gen.  T.)  16 
Abb.  Pr.  (N.  Y.)  328. 

Under  Statute  in  Connecticut  it  has  been  held 
that  when  a  married  woman  carries  on  busi- 
ness and  a  right  of  action  accrues  to  her  there- 
from, a  suit  can  be  brought  only  in  her  name. 
Rockwell  v.  Clark,  44  Conn.  534. 

4.  Hickey  v.  Thompson,  52  Ark.  234;  Freck- 
ing v.  Rolland,  53  N.  Y.  425. 

5.  Purchase  on  Credit  under  Express  Separate 
Trade  Statutes.  —  Hickey  v.  Thompson,  52  Ark. 
234;  Camden  v.  Mullen,  29  Cal.  564;  Tallman 
v.  Jones,  13  Kan.  445;  Young  v.  Gori,  (Supm. 
Ct.)  13  Abb.  Pr.  (N.  Y.)  13,  note;  Frecking  v. 
Rolland,  53  N.  Y.  425. 

6.  Employment  of  Agents  in  Business.  —  Taylor 
v.  Wands,  55  N.  J.  Eq.  491;  Reed  v.  New- 
comb,  64  Vt.  49. 

As  to  the  husband's  acting  as  the  wife's 
agent,  see  infra,  Rights,  Duties,  and  Liabilities 
Inter  Se  —  Transactions  Between  Husband  and 
Wife. 

7.  Wife  Unsupported  by  Husband  as  Sole  Trader 
under  Statute.  —  Black  v.  Tricker,  59  Pa.  St. 
13;  Orrell  v.  Van  Gorder,  96  Pa.  St.  180;  Elli- 
son v.  Anderson,  no  Pa.  St.  493.  See  also 
Young  v.  Pollak,  85  Ala.  444. 

Under  Statute  in  Wisconsin,  providing  that 
any  married  woman,  whose  husband  either 
from  drunkenness,  profligacy,  or  any  other 
cause,  shall  neglect  or  refuse  to  provide  for 
her  support  or  the  support  and  education  of 
her  children,  shall  have  the  right  in  her  own 
name  to  transact  business,  etc.,  it  has  been 
held  that  the  words  "  or  from  any  other 
cause  "  in  the  statute,  following  "  drunken- 
ness, profligacy,"  must  be  limited  to  vices 
ejusdem  generis,  or  to  conduct  tending  to  the 
same  result,  and  that  mere  poverty,  sickness, 
intellectual  inferiority,  or  physical  inability  of 
the  husband  not  caused  by  vice  is  not  alone 
sufficient  to  enable  the  wife  to  act  as  a  feme 
sole.    Edson  v.  Hayden,  20  Wis.  682. 

To  the  same  effect  see  Ellison  v.  Anderson, 
no  Pa.  St.  486;  Weiler  v.  Greiner,  12  Phila. 
(Pa)  440,  34  Leg.  Int.  (Pa.)  13;  King  v.  Thomp- 
son, 87  Pa.  St.  365,  30  Am.  Rep.  364. 

8.  Abandoned  Wife  as  Sole  Trader  under  Stat- 
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where  the  wife  is  living  separate  and  apart  from  the  husband.1  But  under 
statute  in  Kentucky  it  has  been  held  that  the  insolvency  of  the  husband  does 
not  alone  authorize  the  court  to  grant  the  wife  the  power  to  trade  as  a  feme 
so/e.2 

(c.  Formalities  Prerequisite  to  Becoming  Sole  Trader.  —  In  some  of  the  states  it 
is  provided  by  statute  that  before  a  married  woman  can  become  a  feme  sole 
trader  certain  prerequisites  must  be  complied  with,  such  as  the  filing  with  the 
proper  authorities  a  certificate  of  her  business  3  or  the  written  consent  of  the 
husband,4  or  the  securing  of  a  judgment  or  decree  pronouncing  her  a  feme 
sole  trader.5 

(b)  Separate  Property  Acts.  —  Under  statutes  securing  to  a  married  woman  sep- 
arate rights  in  property  and  enabling  her  to  enter  into  transactions  in  relation 
thereto,  she  may  use  her  separate  property  for  purposes  of  trade  or  business.0 
And  it  has  been  held  that  this  right  necessarily  implies  the  right  to  purchase 
goods  and  to  bind  herself  by  contract  for  the  payment  of  such  purchases.7 
And  under  statutes  giving  a  married  woman  separate  property  rights  and 
making  her  liable  on  her  contracts  in  relation  thereto,  it  has  been  held  that 
she  may  make  herself  personally  liable  for  a  purchase  on  credit  of  articles  to 


ute.  —  Harley  v.  Leonard,  4  Pa.  Super.  Ct. 
435:  Foreman  v.  Hosier,  94  Pa.  Si.  418;  Elsey 
v.  McDaniel,  95  Pa.  St.  472;  People's  Sav. 
Bank  v.  Denig,  131  Pa.  St.  241. 

1.  In  West  Virginia  il  is  provided  by  statute 
that  a  married  woman  living  separate  and 
apart  from  her  husband  may  in  her  own  name 
carry  on  any  trade  or  business.  Peck  v.  Mar- 
ling, 22  W.  Va.  709. 

2.  Moran  v.  Moran,  12  Bush  (Ky.)  301; 
Kohfl  v.  Steinau,  (Ky.  1895)  29  S.  W.  Rep.  885. 

3.  Filing  Certificate  in  Clerk's  Office.  —  See 
Pub.  Stat.  Mass.  (1882),  p.  819;  Long  v.  Drew, 
114  Mass.  77;  Todd  v.  Clapp,  118  Mass.  495; 
Dawes  v.  Rodier,  125  Mass.  421;  Snow  v.  Shel- 
don, 126  Mass.  332,  30  Am.  Rep.  684:  Harnden 
v.  Gould,  126  Mass.  411 ;  Wheeler  v.  Raymond, 
130  Mass.  247;  Chapin  v.  Kingsbury,  135 
Mass.  580;  O'Neil  v.  Wolffsohn,  137  Mass.  134; 
Bancroft  v.  Curtis,  108  Mass.  47;  Sullivan 
v.  Sullivan,  106  Mass.  474,  8  Am.  Rep.  356; 
Proper  v.  Cobb,  104  Mass.  589;  Manton  v. 
Tyler,  4  Mont.  364. 

4.  Under  Statute  in  North  Carolina,  a  married 
woman  of  the  age  of  twenty-one  or  upwards 
may,  with  the  consent  of  her  husband,  become 
a  free  trader,  by  an  antenuptial  contract  or  a 
postnuptial  writing  executed  in  a  prescribed 
form,  but  such  contract  or  writing  must  be 
hied  and  registered  in  the  office  of  the  register 
of  deeds  for  the  county  in  which  the  woman 
proposes  to  have  her  principal  or  only  place  of 
business.  Williams  v.  Walker,  III  N.  Car. 
604.  In  this  case  it  was  held  that  where  the 
only  evidence  offered  in  the  trial  upon  the 
issue  as  to  whether  a  married  woman  was  a 
free  trader  was  a  mortgage  reciting  that  she 
was  such,  and  the  testimony  of  witnesses  that 
they  thought  they  had  seen  "the  free  trade 
papers  "  in  the  office  of  the  register  of  deeds, 
the  court  properly  instructed  the  jury  to  find 
that  she  was  not  a  free  trader. 

Under  the  Codo  of  Alabama  a  similar  rule  at 
one  time  prevailed.  Laihrop-IIattcn  Lumber 
Co.  v.  Bessemer  Sav.  Bank,  96  Ala.  350; 
Strauss  v.  Schwab,  104  Ala.  669;  Falk  v. 
Hccht,  75  Ala.  293;  King  v.  Moiling,  75  Ala. 
306. 


By  Code  Ala.  (1896),  §  2526,  il  is  now  pro- 
vided that  the  wife  has  full  capacity  to  con- 
tract as  if  she  were  sole,  except  as  otherwise 
provided  by  law. 

5.  Statutes  Requiring  Judgment  or  Decree  Pro- 
nouncing Married  Woman  a  Sole  Trader.  —  Cal. 
Code  Civ.  Pro.,  §§  1811-1821;  Martinez  v. 
Ward,  19  Fla.  175;  McQuaid  v.  Fontane,  24 
Fla.  515;  Crawford  v.  Feder,  34  Fla.  397.  See 
also  Abrams  v.  Howard,  23  Cal.  388;  Camden 
v.  Mullen,  29  Cal.  564;  Reading  v.  Mullen,  31 
Cal.  104. 

In  Kentucky  by  statute,  at  one  time,  provi- 
sion was  made  by  which  married  women  were 
empowered  by  the  courts  to  act  as  sole  traders. 
Moran  v.  Moran,  12  Bush  (Ky.)  301;  Ex  p. 
Franklin,  79  Ky.  497;  Azbill  v.  Azbill,  92  Ky. 
154. 

For  the  law  at  present  in  Kentucky  on  this 
question,  see  Stat.  Ky.  (1894),  §  2128. 

In  Pennsylvania  it  has  been  held  under  stat- 
ute that  there  is  no  necessity  for  a  decree  to 
entitle  a  feme  covert  to  the  privileges  of  a  feme 
sole  trader,  where  for  causes  mentioned  in  the 
statute  the  husband  has  failed  to  support  her. 
Black  v.  Tricker.  59  Pa.  St.  13;  Orrell  v.  Van 
Gorder,  96  Pa.  St.  180;  Ellison  v.  Anderson, 
no  Pa.  St.  493.  Nor  in  a  case  where  the  wife 
has  been  deserted  by  the  husband.  Harley  v. 
Leonard,  4  Pa.  Super.  Ct.  435;  Hentz  v.  Claw- 
son,  12  Phila.  (Pa.)  432,  34  Leg.  Int.  (Pa.)  5; 
Foreman  v.  Hosier,  94  Pa.  St.  418;  Elsey  v. 
McDaniel,  95  Pa.  St.  472;  People's  Sav.  Bank 
v.  Denig,  131  Pa.  St.  241;  Lewis  v.  Eddy,  14 
Phila.  (Pa.)  148,  37  Leg.  Int.  (Pa.)  124. 

6.  Right  to  Use  Property  in  Trade  under  Sepa- 
rate Property  Acts.  —  Miller  v.  I'cck,  18  W.  Va. 
75.  See  the  title  SEPARATE  Property  (of 
Married  Women). 

7.  Right  to  Bind  Separate  Property  by  Purchase 
of  Goods. —  llaight  v.  McVcagh,  69  III.  624; 
Nispel  v.  Laparle,  74  III.  306. 

To  the  same  effect  see  Meyers  :\  Rahic,  46 
Wis.  658;  Krouskop  v.  Shontz,  51  Wis.  217,  37 
Am.  Rep.  817;  Bricklcy  v.  Walker.  68  Wis. 
572;  Barker  v.  Lynch,  75  Wis.  630.  Compare 
Hitchcock  Richold.  5  Mackcy  (D.  C.)  414; 
Stewart  v.  Smith,  3  Mackcy  (D.  C.)  281. 
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be  used  in  her  separate  business,  as  where  she  purchases  goods  for  the  pur- 
pose of  carrying  on  a  business,  without  having  any  property  at  the  time  of  the 
purchase,  the  contract  in  such  case  being  considered  as  having  reference  to 
her  sole  property.1 

(o)  What  Amounts  to  Separate  Trade  or  Business.  —  The  expression  "trade  or 
business  "  as  employed  in  the  statutes  of  the  various  states  of  course  includes 
pursuits  mechanical,  manufacturing,  or  commercial.2 

g.  To  Act  as  Agent  or  in  Fiduciary  Capacity  —  Married  woman  as 
Agent.  —  A  married  woman  may,  at  common  law,  act  as  an  agent  for  her  hus- 
band,3 or  for  a  third  person  without  the  consent  of  her  husband;4  and, 
indeed,  she  may  act  as  the  agent  of  a  third  person  even  in  a  transaction  with 
her  husband.5  Coverture  does  not  take  from  her  capacity  in  this  respect, 
since  it  is  not  necessary  that  she  should  be  able  to  act  sui  juris  to  enable  her 
to  act  for  another.6 

Married  Woman  Acting  in  Fiduciary  or  Representative  Capacity.  —  In  the  same  way  a 
married  woman  may  act  as  a  trustee.7  But  it  has  been  said  that  since  her 
husband  is  personally  liable  for  any  breach  of  trust  which  she  may  commit, 
she  cannot  act  in  the  administration  of  a  trust  without  his  concurrence  or 
assent.8  So  she  may  act  as  an  executrix  or  administratrix,  though  it  seems 
not  without  the  husband's  consent.9 

h.  To  Exercise  Right  of  Suffrage.  —  At  common  law  a  married 
woman  was  incapable  of  exercising  the  right  of  suffrage,  her  existence  for  such 
a  purpose  being  merged  in  that  of  her  husband.10    But  in  some  of  the  more 


1.  Liability  for  Purchase  on  Credit  under  Sepa- 
rate Property  Acts.  —  Tillman  v.  Shackleton,  15 
Mich.  44.7,  93  Am.  Dec.  198;  Rankin  v.  West, 
25  Mich.  195;  First  Commercial  Bank  v.  New- 
ton, 117  Mich.  433.  Compare  Glover  v.  Alcott, 
11  Mich.  482. 

Under  Statute  in  Pennsylvania  a  contrary  view 
seems  at  one  time  to  have  obtained.  Robin- 
son v.  Wallace,  39  Pa.  St.  129.  By  the  subse- 
quent statute  of  June  3,  1887,  in  this  state  a 
married  woman  engaging  in  business  is  bound 
by  her  contracts  in  relation  thereto  as  if  she 
were  unmarried.  Real  Estate  Invest.  Co.  v. 
Roop,  132  Pa.  St.  503;  Walter  v.  Jones,  148 
Pa.  Si.  589;  Wayne  v.  Lewis,  23  W.  N.  C. 
(Pa.) 441.  But  this  latter  statute  was  repealed 
by  Act  of  June  8,  1893  (P.  L.  344),  which  en- 
larged her  capacity  to  acquire  and  dispose  of 
property,  to  sue  and  be  sued,  etc.  Harley  v. 
Leonard,  4  Pa.  Super.  Ct.  434. 

2.  See  Nash  v.  Mitchell,  71  N.  Y.  203,  27 
Am.  Rep.  38. 

Keeping  Boarding  House  a  Separate  Trade  or 
Business.  —  Chapman  v.  Briggs,  ri  Allen 
(Mass.)  546;  Dawes  v.  Rodier,  125  Mass.  421; 
Harnden  v.  Gould,  126  Mass.  411. 

Farming  a  Separate  Trade  or  Business.  — 
Hickey  v.  Thompson,  52  Ark.  237;  Camden  v. 
Mullen,  29  Cal.  564;  Snow  v.  Sheldon,  126 
Mass.  332,  30  Am.  Rep.  684;  Krouskop  v. 
Shontz,  51  Wis.  204,  37  Am.  Rep.  817.  Com- 
pare Duncan  v.  Robertson,  58  Miss.  390. 

Steam  Engine  for  Sawing  Lumber.  —  It  has 
been  held  that  a  married  woman  will  be  bound 
by  her  contracts  for  the  purchase  of  a  steam 
engine  and  other  apparatus  for  sawing  lum- 
ber, which  was  erected  on  her  lands.  Netter- 
ville  v.  Barber,  52  Miss.  171. 

Greater  Portion  of  Produce  Consumed  in  the 
Family.  —  It  has  been  held  that  if  the  occupa- 
tion is  one  by  which  she  supports  herself  and 
her  family,  and  is  carried  on  with  her  funds 


and  with  implements  and  means  belonging  to 
her,  it  is  immaterial  that  the  produce  is 
mainly  consumed  in  the  family,  and  that  only 
a  small  part  of  it  is  raised  to  be  sold.  Snow 
v.  Sheldon,  126  Mass.  333,  30  Am.  Rep.  684. 

But  in  New  York  it  has  been  held  that  the 
management  of  her  landed  property  by  a  mar- 
ried woman,  the  receipt  of  its  rents  and  in- 
come and  disposal  of  them,  is  not  a  trade  or 
business  within  the  meaning  of  the  statute 
enabling  a  married  woman  to  carry  on  busi- 
ness. Nash  v.  Mitchell,  71  N.  Y.  203,  27  Am. 
Rep.  38. 

Business  Must  Be  Continuing  and  Substantial 
Employment. —  Holmes  v.  Holmes,  40  Conn. 
117.    See   also   Proper   v.  Cobb,  104  Mass. 

589. 

3.  Power  of  Married  Woman  to  Act  as  Agent  of 
Husband.  —  See  infra,  this  title,  Rights,  Duties, 
and  Liabilities  Inter  Se  —  Transactions  Between 
Husband  and  Wife;  and  see  the  title  Agency, 
vol.  1,  p.  946. 

4.  Married  Woman  Acting  as  Agent  for  Third 
Person. —  Pullam  v.  State,  78  Ala.  33,  56  Am. 
Rep.  21.    See  the  title  Agency,  vol.  1,  p.  947. 

5.  Married  Woman  as  Agent  for  Third  Person 
in  Transaction  with  Husband.  —  A  married  wo- 
man might,  at  common  law,  act  as  an  attorney 
for  a  third  person  in  making  livery  to  her 
husband  Comyns'  Dig.,  Attorney,  C.  4.  See 
also  the  title  Agency,  vcl.  1,  p.  947. 

6.  Story  on  Agency  (9th  ed.)  37. 

7.  Married  Woman  Acting  as  Trustee.  —  Lake 
v.  De  Lambert,  4  Ves.  Jr.  592;  U.  S.  Trust  Co. 
v.  Sedgwick,  97  U.  S.  308.  See  also  the  title 
Trusts  and  Trustees. 

8.  U.  S.  Trust  Co.  v.  Sedgwick,  97  U.  S.  309. 

9.  See  the  title  Executors  and  Administra- 
tors, vol.  11,  pp.  752.  780. 

10.  Disability  of  Married  Woman  to  Exercise 
Bight  of  Franchise  at  Common  Law.  —  Reg.  v. 
Harrald,  L.  R.  7  Q.  B.  361. 
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recently  admitted  states  in  the  United  States  a  different  rule  is  provided  for 
by  the  organic  law.1 

i.  To  Be  Estopped  —  (i)  Estoppel  by  Record.  —  The  operation  of  estoppel 
by  record  against  married  women  will  be  found  fully  treated  in  another  por- 
tion of  this  work.8 

(2)  Estoppel  by  Deed.  —  Since  at  common  law  the  deed  of  a  married 
woman  is  not  only  voidable  but  void  as  a  contract,  it  cannot,  as  a  general 
rule,  apart  from  statute  operate  against  her  by  way  of  estoppel.3 

Operation  of  Covenants  as  to  After-acquired  Title.  —  Nor  at  common  law  will  she  be 
estopped  by  the  covenants  contained  in  a  deed  of  her  land  in  which  she  and 
her  husband  joined,  from  setting  up  an  after-acquired  title,4  and  this  even  in 
a  jurisdiction  where  such  conveyance  is  recognized  as  valid  at  common  law.5 
In  some  jurisdictions,  under  statutes  conferring  upon  married  women  the 
power  to  convey  their  separate  estates,  it  has  been  held  that  power  is  not 
conferred  upon  a  feme  covert  to  bind  herself  by  any  covenants  in  a  deed 
which,  if  given  effect,  would  operate  to  prevent  her  successful  assertion  of 
after-acquired  title,  and  that  the  sole  effect  of  such  conveyance  is  to  pass 
whatever  interest  she  has  at  the  time  the  conveyance  is  made.6  But  a  different 
rule  has  been  applied  under  statutes  in  other  jurisdictions.7  A  full  treatment 
of  this  question  will  be  found  elsewhere  in  this  work.8 

(3)  Estoppel  in  Pais  —  (a)  Estoppel  Predicated  on  Contract.  — At  common  law  a 
feme  covert  is  incapable  of  entering  into  a  contract,  and  hence  at  common  law 
for  this  reason  alone  she  cannot  be  estopped  by  contract  or  anything  in  the 
nature  of  a  contract.  Unless  the  element  of  fraud  is  present  in  the  declara- 
tion or  conduct  of  a  feme  covert,  upon  the  faith  of  which  conduct  another 
might  reasonably  rely  and  has  in  fact  relied  to  his  injury,  she  is  not  estopped.9 
Moreover,  under  a  statute  subjecting  married  women  to  estoppel  in  pais  like 
other  persons,  it  has  been  held  that  in  the  absence  of  some  element  of  fraud, 
misrepresentation,  or  concealment,  a  married  woman  is  not  estopped  by  the 
mere  form  of  a  contract  which  she  is  incompetent  to  make.10 

(b)  Estoppel  Predicated  on  Tort.  —  The  doctrine  has  sometimes  been  advanced 
that  it  is  only  in  case  of  a  pure  tort,  altogether  disconnected  from  a  contract, 


L  See  the  title  Elections,  vol.  10,  p.  591. 

2.  See  the  title  Judgments  and  Decrees. 

8.  See  the  title  Estoppel,  vol.  II,  p.  395. 

Deed  from  Wife  to  Husband.  —  A  deed  direct 
from  a  wife  to  her  husband,  being  void,  can- 
not be  treated  as  an  estoppel.  Bohannon  v. 
Travis,  94  Ky.  59. 

4.  Operation  of  Covenants  of  Married  Woman  by 
Way  of  Estoppel  on  After-acquired  Title.  —  See 
Curry  v.  American  Freehold  Land  Mortg.  Co., 
107  Ala.  429,  54  Am.  St.  Rep.  105;  Williams 
v.  Baker,  71  Pa.  St.  476. 

6.  Wight  v.  Shaw,  5  Cush.  (Mass.)  56;  Low- 
ell v.  Daniels,  2  Gray  (Mass.)  161,  61  Am.  Dec. 
448. 

But  by  statutes  in  Massachusetts  at  present 
the  law  is  otherwise.  Knight  v.  Thayer,  125 
Mass.  25. 

6.  I'rcston  v.  Evans,  56  Md.  476;  Wadkins 
v.  Watson,  86  Tex.  199,  reversing  Wadkins  v. 
Watson,  (Tex.  Civ.  App.  1893)  21  S.  W.  Rep. 
63'.. 

7.  Oucrtin  v.  Momblcau,  144  III.  32;  Littcll 
v.  Hoagland,  106  Ind.  320;  Knight  v.  Thayer, 
125  Mass.  25;  Zimmerman  v.  Robinson,  114 
N.  Car.  39. 

But  it  has  been  held  that  a  married  woman 
who  is  not  bound  by  a  debt,  nor  by  the  cove- 
nants of  a  mortgage  given  by  the  husband  to 
secure    its   payment,    is   not  estopped  from 


claiming  tit le  to  land  conveyed  to  her  in  ex- 
change for  the  mortgaged  property,  by  a  bona 
fide  purchaser  of  the  latter  for  the  husband 
and  wife  before  the  recording  of  the  mortgage. 
Reeves  v.  Howes,  104  Ind.  435.  See  also 
Purdy  v.  Coar,  109  N.  Y.  448,  4  Am.  St.  Rep. 
491. 

8.  See  the  title  Estoppel,  vol.  11,  p.  413. 

9.  Estoppel  in  Pais  Predicated  on  Contract  In- 
operative Against  Married  Women.  —  Schenck  v. 
Stumpf,  6  Mo.  App.  381;  Towes  v.  Fisher,  77 
N.  Car.  443;  Weathersbee  v.  Farrar,  97  N. 
Car.  106;  Davison's  Appeal,  95  Pa.  St.  396. 
See  also  Oglcsby  Coal  Co.  v.  Pasco,  79  111 
164. 

Thus  the  Parol  Relinquishment  of  a  Claim  to 
Land  by  a  married  woman  has  been  held  to  be 
invalid  by  reason  of  her  disability,  and  she  is 
not  thereby  estopped  from  asserting  her  claim. 
Towlcs  v.  Fisher,  77  N.  Car.  443 

The  Fact  that  a  Promise  Made  by  a  Married 
Woman  Has  Been  Acted  Upon  by  the  promisee, 
does  not  estop  her  from  denying  the  validity 
of  the  promise  on  the  ground  of  her  inability 
to  contract.  Saulsbury  v.  Corwin,  40  Mo. 
APP>  373- 

As  to  tho  Necessity  of  the  Element  of  Fraud  in 

estoppels  in  puis  generally,  sec  the  title 
Estoppel,  vol.  ti,  p.  422. 

10.  Cupp  v.  Campbell,  103  Ind.  220. 
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that  an  estoppel  against  a  married  woman  can  operate.1  And  the  rule  seems 
to  have  been  broadly  laid  down  in  some  jurisdictions,  that  the  doctrine  of 
estoppel  in  pais  has  no  application  at  common  law  to  the  case  of  a  party 
incapable  of  making  a  contract,  and  that  consequently  a  married  woman  can- 
not at  common  law  be  affected  by  an  equitable  estoppel.2  But  by  other 
authorities  a  distinction  has  been  observed  between  the  cases  which  seek  by 
the  doctrine  of  estoppel  to  validate  the  contracts  of  married  women,  which  by 
law  are  declared  void,  and  cases  where  in  the  absence  of  any  contract  or 
independent  of  any  contract  her  conduct  has  been  held  to  prevent  her  from 
asserting  what  would  otherwise  be  a  right.3  According  to  this  rule  a  married 
woman  may  be  bound  by  an  estoppel,  even  where  she  has  no  power  to  bind 
herself  by  contract.4  The  rule  stated  is  that  a  married  woman  has  no  more 
right  to  injure  or  mislead  another  by  her  conduct  or  representation  than  if 
she  were  sui  Juris,  and  where  it  is  made  to  appear  that  by  fraud,  misrepre- 
sentation, or  concealment  she  has  influenced  another  to  act  to  his  injury, 
whether  by  the  performance  on  his  part  of  a  void  contract,  or  otherwise, 
equitable  estoppel  will  operate  against  her.5 

(c)  Effect  of  Statutes  Enabling  Married  Women  to  Contract.  —  Under  statutes  enabling 
a  married  woman  to  contract,  it  has  been  held,  even  in  jurisdictions  holding 
the  common-law  view  that  a  married  woman  cannot  be  affected  by  an  equi- 
table estoppel,  that  she  may  be  estopped  by  her  acts  relating  to  matters  as  to 
which  she  has  capacity  to  contract,  as  if  she  were  unmarried ;  6  and  it  has  been 
said  that  under  such  statutes  any  fraudulent  act  which  would  have  estopped 
her  when  not  connected  with  a  contract  will  have  this  effect  though  connected 
with  a  contract.' 

Statutes  Permitting  Contract  Relating  to  Separate  Estate  Only. —  Under  statutes  per- 
mitting a  married  woman  to  enter  into  contracts  in  reference  to  her  separate 


1.  View  that  Married  Woman  Is  Estopped  in 
Case  of  Pure  Tort  Only. —  Farmington  Nat.  Bank 
v.  Buzzell,  60  N.  H.  192;  Scott  v.  Battle,  85  N. 
Car.  184,  3g  Am.  Rep.  694;  Williams  v. 
Walker,  m  N.  Car.  609.  See  also  Williamson 
v.  Jones,  43  W.  Va.  562;  Walker  v.  Brooks,  99 
N.  Car.  207;  Burns  v.  McGregor,  90  N.  Car. 
222. 

2.  View  that  Estoppel  in  Pais  Is  Inapplicable  to 
Married  Women.  —  Lowell  v.  Daniels,  2  Gray 
{Mass.)  161,  61  Am.  Dec.  448;  McGregor  v. 
Wait,  10  Gray  (Mass.)  72,  69  Am.  Dec.  305; 
Bemis  v.  Call,  10  Allen  (Mass.)  512;  Pierce  v. 
Chace,  108  Mass.  254;  Merriam  v.  Boston,  etc., 
R.  Co.,  117  Mass.  241;  Bodine  v.  Killeen,  53 
N.  Y.  93;  Buffalo  Third  Nat.  Bank  v.  Guen- 
ther,  (Buffalo  Super.  Ct.  Gen.  T.)  13  Abb.  N. 
Cas.  (N.  Y.)  428;  Powell's  Appeal,  98  Pa.  St. 
413.  See  also  Cook  v.  Walling,  117  Ind.  11, 
10  Am.  St.  Rep.  17. 

3.  Galbraith  v.  Lunsford,  87  Tenn.  89. 

4.  Matthews  v.  Murchison,  17  Fed.  Rep.  760. 

5.  View  that  Married  Women  May  Be  Estopped 
by  Fraud  though  Connected  with  Contract.  —  Sav- 
age 7'.  Foster,  9  Mod.  35;  Sharpe  v.  Foy,  L.  R. 
4  Ch.  41;  Reis  v.  Lawrence,  63  Cal.  129,  49 
Am.  Rep.  83;  Patterson  v.  Lawrence,  90  111. 
174,  32  Am.  Rep.  22;  Connolly  v.  Branstler,  3 
Bush  (Ky.)  702,  96  Am.  Dec.  278;  Davis  v. 
Tingle,  8  B.  Mon.  (Ky.)  539;  Rusk  v.  Fenton, 
14  Bush  (Ky.)  490,  29  Am.  Rep.  413.  See  also 
Henry  v.  Gauthreaux,  32  La.  Ann.  1103; 
Chaffe  v.  Watts,  37  La.  Ann.  "324;  Hand  v. 
Hand,  68  Cal.  135,  58  Am.  Rep.  5.  Compare 
Parker  v.  Manning,  7  T.  R.  535. 

But  in  Cannam  v.  Farmer,  3  Exch.  698,  it 
was  held  that  in  an  action  on  a  promissory 


note,  to  which  the  defendant  pleads  her  cover- 
ture, the  fact  that  in  signing  the  note  the  de- 
fendant represented  herself  as  being  a  widow 
would  not  bind  her  by  way  of  estoppel.  See 
also  Davenport  v.  Nelson,  4  Campb.  26;  Keen 
v.  Coleman,  39  Pa.  St.  299,  80  Am.  Dec. 
524. 

Expression  of  Opinion  as  to  Legal  Effect  of  Con- 
tract. —  A  married  woman  cannot  be  estopped 
by  an  expression  of  her  opinion  as  to  the  legal 
effect  of  a  writing  which  she  is  about  to  exe- 
cute, although  the  other  party  may  have  been 
misled  and  injured  thereby.  Klein  v.  Cald- 
well. 91  Pa.  St.  145.  See  also  Brick  v.  Camp- 
bell, 122  N.  Y.  337. 

Feme  Sole  Claiming  to  Be  Married.  —  When  a 
person  makes  a  solemn  declaration  that  she  is 
married  and  that  certain  goods  were  the  goods 
of  her  husband  in  her  right,  she  will  not  be 
permitted  to  say  that  she  was  not  married  and 
that  the  goods  were  her  sole  property.  Mace 
v.  Cadell,  I  Cowp.  232;  Batthews  v.  Galindo, 
1  M.  &  P.  565.  See  also  Austie  v.  Mason,  3 
Anstr.  833. 

6.  Effect  of  Statutes  Enabling  Married  Women 
to  Contract,  on  Operation  of  Estoppel.  —  Orr  v. 
White,  106  Ind.  341;  Rogers^.  Union  Cent.  L. 
Ins.  Co.,  in  Ind.  343,  60  Am.  Rep.  701;  Lane 
v.  Schlemmer,  114  Ind.  296,  5  Am.  St.  Rep. 
621;  Cook  v.  Walling,  117  Ind.  it,  10  Am.  St. 
Rep.  17;  Parsons  v.  Rolfe,  66  N.  H.  620; 
Hackettstown  Nat.  Bank  v.  Ming,  52  N.  T-  Eq. 
156;  Bodine  v.  Killeen,  53  N.  Y.  93;  Nash  v. 
Mitchell,  71  N.  Y.  203,  27  Am.  Rep.  38;  Noel 
v.  Kinney,  106  N.  Y.  80,  60  Am.  Rep.  423; 
Powell's  Appeal,  98  Pa.  St.  413. 

7.  See  Williamson  v.  Jones,  43  W.  Va.  562. 
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estate,  it  has  been  held  that  where  a  married  woman  represents  as  a  fact  that 
she  is  purchasing  articles  or  borrowing  money  for  the  use  of  her  separate 
estate,  and  her  creditor  does  not  know  to  the  contrary,  she  will  be  afterwards 
estopped  from  denying  the  truth  of  such  representations,  upon  the  ground 
that  it  would  be  a  fraud  to  allow  her  to  repudiate  a  contract  which  she  had 
induced  the  person  with  whom  she  dealt  to  believe  that  she  had  the  power  to 
make,  when  as  a  matter  of  fact  she  had  no  such  power.1  Where,  however, 
she  executes  an  obligation  to  pay  the  debt  of  another,  her  intention  to  bind 
her  separate  property,  it  has  been  said,  though  expressed  in  the  clearest  and 
strongest  terms,  does  not  estop  her  from  disputing  her  legal  liability  for  the 
payment  of  such  debt,  for  the  reason  that  the  statute  has  denied  to  her  the 
power  to  contract  such  a  debt,  and  therefore  the  expression  of  her  intention 
to  do  that  which  she  has  no  power  to  do  cannot  bind  her. 2  Nor  will  an 
estoppel  arise  if  it  appears  that  the  creditor  knew,  at  the  time  the  debt  was 
contracted,  that  her  representation  was  not  true,  for  in  that  case  he  would  not 
be  misled.3 

Statutes  Prohibiting  Contracts  of  Suretyship  for  Husband.  —  Under  statutes  prohibiting 
the  wife  from  becoming  the  surety  of  her  husband,  it  lias  been  held  that 
where  a  married  woman,  to  avoid  the  statute,  makes  a  contract  as  her  hus- 
band's surety,  and  at  the  same  time  makes  a  representation  which  is  in  good 
faith  relied  on  and  believed  to  be  true  that  the  contract  is  for  her  own  benefit, 
she  will  be  estopped  to  deny  such  representation.'*  And  it  has  been  held 
that  she  may  estop  herself  by  the  form  of  the  contract,  apart  from  any  posi- 
tive misrepresentation.5  But  under  statute  in  other  jurisdictions,  the  rule 
has  been  broadly  laid  down  that  the  doctrine  of  estoppel  has  no  application 
to  the  contracts  of  married  women  where  it  is  sought  to  hold  them  or  their 
property  liable  for  the  debts  of  their  husbands.6 

(d)  Barring  Title  to  Real  Estate  — aa.  Acts  or  Representations  Amounting  to  Positive 
Fraud  —  statutory  Powers  as  to  Realty.  — The  power  of  a  married  woman  to  convey 
or  encumber  her  real  estate  other  than  her  equitable  separate  estate  is  wholly 

1.  Estoppel  in  Connection  with  Contracts  Not  See  also  Cook  v.  Walling,  117  Ind.  9,  10  Am. 
Relating  to  Separate  Estate. —  American  Mortg.  St.  Rep.  17. 

Co.  v.  Owens,  72  Fed.  Rep.  219;  Greig  v.  Where  Promisee  Has  Knowledge  of  Nature  of 

Smith,  29  S.  Car.  426;  Brown  v.  Thomson,  31  Contract  —  No  Estoppel.  —  Sohn  v.  Gantner,  134 

S.  Car.  436,  17  Am.  Si.  Rep.  40;  Gwynn  v.  Ind.  31.    See  also  Coats  v.  Gordon,  144  Ind.  19. 

Gwynn,  31  S.  Car.  482;  Scottish   American  School  Fund  Mortgage. —  But  it  has  been  held 

Mortg.  Co.  v.  Deas,  35  S.  Car.  42,  28  Am.  St.  that  where  a  married  woman,  to  obtain  a  loan 

Rep.  832;  Bratton  v.  Lowry,  39  S.  Car.  386;  from  the  school  fund,  complies  with  all  the 

Ritfby  v.  Logan,  45  S.  Car.  651.    See  also  Nel-  statutory  requirements,  and  executes  a  mort- 

son  v.  McDonald,  80  Wis.  605,  27  Am.  St.  gage  upon  her  real  estate  to  secure  the  loan  so 

Rep.  71.  obtained,  she  is  thereby  estopped  from  disput- 

Representation  as  to  Carrying  On  Separate  Busi-  ing  the  validity  of  the  mortgage,  and  this  is 

ness.  —  Smith  v.  Weeks,  65  Vt.  566.    See  also  true  although  the  auditor,  at  the  time  the  loan 

Chaffe  v.  Watts,  37  La.  Ann.  324;  Sargeant  v.  was  made,  may  have  known  that  the  money 

French,  54  Vt.  385;  Buffalo  Third  Nat.  Bank  so  derived  was  to  be  used  for  the  benefit  of  her 

v.  Guenther,  (Buffalo  Super.  Ct.  Gen.  T.)  13  husband  or  other  persons.    Snodgrass  v.  Mor- 

Abb.  N.  Cas.  (N.  Y.)  428.  ris,  123  Ind.  425;  Lloyd  v.  State,  134  Ind.  506; 

2.  Greig  v.  Smith.  29  S.  Car.  426;  Gwynn  v.  Welch  v.  Fisk,  139  Ind.  637;  Davee  v.  State, 
Gwynn,  31  S.  Car.  482.  7  Ind.  App.  71.    See  also  Trimble  v.  State,  145 

3.  Effectof  Knowledge  of  Promisee  that  Contract  Ind.  154,  57  Am  St.  Rep.  163. 

Is  Not  for  Benefit  of  Separate  Estate.  —  Gwynn  6.  Shirk  v.  North.  138  Ind.  210;  Hacketts- 

v.  Gwynn,  31  S.  Car.  482;  Tribble  v.  Foore,  30  town  Nat.  Bank  v.  Ming,  52  N.  J.  Eq.  156. 

S.  Car.  97.    But  see  Meiley  v.  Butler,  26  Ohio  But  see  Vogel  v.  Leichner,  102  Ind.  55;  Cupp 

St.  535.  v.  Campbell,   103  Ind.  213;  Voreis  v.  Nuss- 

Indorsee  of  Noto  Not  Affected  by  Knowledge  of  baum,  131  Ind.  267. 

Payee. —  Nott  v.  Thomson,  35  S.  Car.  461.  6.  Jurisdictions  Denying  Operation  of  Estoppel 

4.  Estoppel  in  Connection  with  Contracts  of  in  Connection  with  Contracts  of  Suretyship  for 
Suretyship  for  Husband. —  Rogers  v.  Union  Husband.  —  Richardson  v.  Stephens,  (Ala. 
Cent.  L.  Ins.  Co.,  111  Ind.  345,  60  Am.  Rep.  1899)  25  So  Rep.  39;  Bisland  v.  Provosty,  14 
701;  Lane  v.  Schlemmcr,  114  Ind.  296,  5  Am.  La.  Ann.  165;  Chaffe  v.  Oliver,  33  La.  Ann. 
St.  Rep.  621;  Ward  v.  Berkshire  L.  Ins.  Co.,  1009;  Harang  v.  Blanc,  34  La.  Ann.  632 ;  Farm- 
108  Ind.  301;  Tomblcr  v.  Rcitz,  134  Ind.  9.  inglon  Nat.  Bank  v.  Buzzell,  60  N.  II.  192.  See 
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Statutory,  and  any  deed  or  other  instrument  purporting  to  convey  or  encum- 
ber her  land,  in  which  her  husband  has  not  joined,  is  absolutely  void  because 
of  the  want  of  power  or  capacity  on  her  part  to  execute  such  an  instrument 
alone.1 

Construction  of  Statutes  —  Conflict  of  Authority.  —  Whether,  under  the  statutes  of 
the  various  states  prescribing  that  the  wife  may  convey  her  real  estate  by  join- 
ing with  her  husband  in  the  conveyance,  she  may  lose  her  title  to  her  real 
estate  not  belonging  to  her  separate  equitable  estate  2 "without  conforming  to 
the  mode  of  conveyance  prescribed  by  statute,  by  her  acts  or  representations 
amounting  to  fraud,  is  not  settled  by  the  authorities.  By  some  of  the  courts 
the  doctrine  of  equitable  estoppel  in  such  case  has  been  denied  on  the  ground 
that  to  allow  a  married  woman  to  do  indirectly  what  she  could  not  do  directly 
by  solemn  deed  would  be  practically  to  dispense  with  all  the  limitations 
which  the  law  has  imposed  upon  the  capacity  of  a  married  woman  to  alienate 
her  real  estate;3  and  no  distinction,  it  has  been  maintained,  exists  in  this 
respect  between  land  that  is  statutory  separate  estate  and  land  that  is  not.4 

It  Seems  to  Be  the  Prevailing  Rule,  however,  under  the  statutes  prescribing  the 
mode  in  which  the  wife's  realty  may  be  conveyed,  that  where  a  married 
woman  contracts  without  conforming  to  the  statutory  mode  in  reference  to 
her  real  estate  by  fraudulent  means,  and  thus  obtains  inequitable  advantages, 
she  will  be  held  estopped  from  setting  up  and  relying  on  her  coverture  to 
retain  her  advantage ;  5  and  this  rule  has  been  applied  apart  from  statutes 
giving  to  married  women  separate  rights  of  property.6 

Positive  Fraud  Essential  to  Estoppel.  —  But  it  seems  to  be  agreed  in  almost  all 
jurisdictions  that  to  estop  a  married  woman  from  asserting  her  rights  in  land, 
it  is  essential  that  she  should  be  guilty  of  some  positive  act  of  fraud,  or  else 
of  some  act  of  concealment  or  suppression  which  in  law  would  be  equivalent 
thereto ;  for  all  who  deal  with  a  married  woman  directly,  or  deal  in  any  man- 
ner affecting  her  rights,  are  chargeable  with  the  knowledge  of  her  disability, 
and  that  she  can  only  convey  land  in  the  manner  provided  by  statute.7 

also  Penacook  Sav.  Bank  v.  Sandborn,  60  N.  Templeton,  95  Pa.  St.  262,  40  Am.  Rep.  643; 

H.  558;  Parsons  v.  Rolfe,  66  N.  H.  620.  Davison's  Appeal,  95  Pa.  St.  394;  Stivers  v. 

1.  Cook  v.  Walling,  117  Ind.  11,  10  Am.  St.  Tucker,  126  Pa.  St.  74.  In  these  cases,  how- 
Rep.  17.  ever,  it  does  not  appear  that  any  element  of 

2.  Operation  of  Estoppel  in  Pais  Against  Sep-  fraud  was  involved. 

arate  Equitable  Real  Estate.  —  As  to  the  power  Under  statute  in  this  state  it  has  been  held 

of  a  married  woman  to  bind  her  separate  real  that  where  married  women  executed,  without 

estate  in  equity  by  acts  in  pais  amounting  to  the  joinder  of  their  husbands,  an  instrument 

an  equitable  estoppel,  see  Vaughan  v.  Vander-  which  virtually  ratified  a  purchase  by  their 

stegen,  2  Drew.  363;  Vansandt  v.  Weir,  109  father's  executor  of  the  decedent's  interest 

Ala.  104;  Wood  v.  Terry,  30  Ark.  385 ;  Glidden  in  a  partnership,  the  married  women  were 

v.  Strupler,  52  Pa.  St.  407.    See  also  the  title  estopped  from  subsequently  objecting  to  such 

Separate  Property  (of  Married  Women).  purchase.    Grim's  Appeal,  105  Pa.  St.  375. 

3.  View  that  Title  to  Land  of  Married  Woman  Partition  of  Lands  by  Estoppel  in  Pais.  —  See 
May  Not  Be  Barred  by  Estoppel.  —  Behler  v.  Berry  v.  Seawall,  65  Fed.  Rep.  742. 
Weyburn,  59  Ind.  145  {overruling  Gatling  v.  4.  Cook  v.  Walling,  117  Ind.  9,  10  Am.  St. 
Rodman,  6  Ind.  289];  Unfried  v.  Heberer,  63  Rep.  17;  Williamson  v.  Jones,  43  W.  Va.  562. 
Ind.  67;  Lowell  v.  Daniels,  2  Gray  (Mass.)  5.  View  that  Title  to  Real  Estate  of  Married 
161,  61  Am.  Dec.  448;  McGregor  v.  Wait,  10  Women  May  Be  Barred  by  Estoppel  in  Pais. — 
Gray  (Mass.)  72,  69  Am.  Dec.  305;  Bemis  v.  Sharpe  v.  Foy,  L.  R.  4  Ch.  40;  Patterson  v. 
Call,  10  Allen  (Mass.)  512;  Wales  v.  Coffin,  13  Lawrence,  90  111.  174,  32  Am.  Rep.  22;  Con- 
Allen  (Mass.)  213;  Pierce  v.  Chace,  108  Mass.  nolly  v.  Branstler,  3  Bush  (Ky.)  702,  96  Am. 
254;  Williamson  v.  Jones,  43  W.  Va.  562.  See  Dec.  278;  Henry  v.  Gauthreaux,  32  La.  Ann. 
also  Cook  v.  Walling,  117  Ind.  11,  10  Am.  St.  1109;  Fitzgerald  v.  Turner,  43  Tex.  79;  Ryan 
Rep.  17.  v.  Maxey,  43  Tex.  192,    See  also  Howell  v.  ' 

In  Pemisylvania  the  rule  has  been  laid  down  Hale,  5  Lea  (Tenn.)  405. 

broadly  that  the  interests  of  a  married  woman  6.  Sharpe  v.  Foy,  L.  R.  4  Ch.  40;  Savage  v. 

in  real  estate  cannol  be  divested  except  in  the  Foster,  9  Mod.  35. 

mode  pointed  out  by  statute,  and  she  cannot  7.  View  that  Actual  Fraud  Is  Necessary  to 

be  estopped  by  acts  or  declarations  which,  in  Create  Estoppel  —  Alabama.  —  Canty  v.  Sander- 

the  case  of  a  feme  sole,  would  operate  as  an  ford,  37  Ala.  91;  Wilder  v.  Wilder,  89  Ala. 

estoppel.     Quinn's  Appeal,  86  Pa.  St.  447;  414,  18  Am.  St.  Rep.  130;  Steiner  v.  Tranum, 

Buchanan  v.  Hazzard,  95  Pa.  St.  240;  Innis  v.  98  Ala.  315;  Vansandt  v.  Weir,  109  Ala.  104; 
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Mere  Acts  of  Affirmance  of  Invalid  Contracts.  —  Thus  it  seems  to  be  the  general 
rule  that  the  mere  fact  that  a  married  woman  has  received  a  part  or  the  whole 
of  the  purchase-money  for  her  real  estate  in  consideration  of  her  agreement, 
and  has  left  the  vendee  in  possession,  or  done  other  similar  acts  recognizing 
the  validity  of  the  agreement,  and  has  thereby  induced  him  to  make  valuable 
improvements  on  the  land,  is  insufficient  to  estop  her  to  claim  title  to  the 
land  where  the  form  of  conveyance  prescribed  by  statute  has  not  been 
observed.1  But  in  Kentucky  it  has  been  held  that  while  in  such  case  the  doc- 
trine of  estoppel  cannot  be  enforced  so  as  absolutely  to  preclude  recovery  of 
the  real  estate  attempted  to  be  conveyed,  a  married  woman  cannot  be  per- 
mitted to  profit  by  her  own  wrong  to  the  prejudice  of  a  purchaser  in  good 
faith;  and,  therefore,  if  she  has  received  and  invested  the  proceeds  of  such 
sale  in  other  real  estate  for  her  use  and  benefit,  she  should  be  put  upon  the 
terms  of  refunding  the  purchase-money  and  paying  for  such  necessary 
improvements  as  may  have  been  made  in  good  faith.3  And  in  some  states 
the  rule  obtains  that  a  married  woman  may,  by  acts  in  pais  which  are  fraudu- 
lent in  their  results,  though  done  without  any  intentional  fraud,  estop  herself 
to  assert  title  to  her  realty  against  persons  misled  to  their  prejudice  by  such 
acts.3 

it.  Silence  or  Concealment  of  Facts  —  (aa)  In  General.  —  It  seems  to  be  the  pre- 
vailing rule  that  a  married  woman  may  be  estopped  to  set  up  a  claim  to  land, 
by  a  fraudulent  concealment  or  suppression  of  facts,4  though  in  a  few  cases  it 

Curry  v.  American  Freehold  Land  Mortg.  Co., 
107  Ala.  429,  54  Am.  St.  Rep.  105. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Stephens.  96  Ky.  401,  49  Am.  St.  Rep.  403. 

Missouri.  — Schenck  v.  Slumpf,  6  Mo.  App. 
38i. 

Texas.  —  Cravens  v.  Booth,  8  Tex.  243,  58 
Am.  Dec.  112;  Berry  v.  Donley,  26  Tex.  737; 
Fitzgerald  v.  Turner,  43  Tex.  79;  Johnson  v. 
Bryan,  62  Tex.  623;  Steed  v.  Petty,  65  Tex. 
490;  Williams  v.  Ellingsworth,  75  Tex.  480; 
Wadkins  v.  Watson,  86  Tex.  194;  Stone  v. 
Sledge,  (Tex.  Civ.  App.  1894)  24  S.  W.  Rep. 
698,  87  Tex.  49,  47  Am.  St.  Rep.  65;  McLaren 
v.  Jones,  89  Tex.  131 ;  Grandjean  v.  San 
Antonio,  (Tex.  Civ.  App.  1897)  38  S.  W.  Rep. 
840,  citing  14  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.),  pp.  640,  641,  644. 

In  Louisville,  etc.,  R.  Co.  v.  Stephens,  96 
Ky.  404,  49  Am.  St.  Rep.  303,  the  court  said: 
"  We  are  aware  of  no  case  in  which  it  has 
been  held  that  a  married  woman  is  estopped 
from  asserting  title  to  her  lands  except  on  the 
ground  of  fraud." 

Conduct  Not  Fraudulent  Inoperative  as  Dedica- 
tion.—  Vansandt  v.  Weir,  109  Ala.  104.  See 
also  Todd  v.  Pitisburg,  etc.,  R.  Co.,  19  Ohio 
St.  524. 

Acquiescence  in  Use  of  Lands  as  Public  Highway 
Held  No  Estoppel.  —  McBeth  v.  Trabue,  69  Mo. 
642.  See  also  Todd  v.  Pittsburg,  etc.,  R.  Co., 
19  Ohio  St.  524. 

1.  Effect  of  Mere  Acts  of  Affirmance  of  Void 
Contract. —  Harden  v.  Darwin,  77  Ala.  481; 
Rogers  v.  Higgins,  48  III.  212;  Glidden  v. 
Strupler,  52  Pa.  St.  400;  Innis  v.  Tcmplcton, 
95  Pa.  St.  267,  40  Am.  Rep.  643;  Buchanan  v. 
Haz/ard.  95  Pa.  St.  242;  Dodd  ■'.  Benthal,  4 
Heisk.  (Tenn.)  601.  See  also  Williamson  v. 
Jones,  43  VV.  Va.  562,  citing  14  Am.  and  I'm;. 
Encyc.  of  Law  (1st  cd.)643.  Compare  Spafford 
v.  Warren.  47  Iowa  47. 

Verbal  Agreement  to  Release  Interest  in  Land 
and  Taking  Conveyance   to   Other   Lands  —  No 


Estoppel.  —  Oglesby  Coal  Co.  v.  Pasco,  79  111. 
164. 

Contract  to  Convey  Defectively  Acknowledged  — 
Allowing  Possession  to  be  Taken  and  Improvements 
Made — No  Estoppel.  — Stivers  v.  Tucker,  126 
Pa.  St.  74.  To  the  same  effect  see  McClure  v. 
Douthitt,  6  Pa.  St.  414;  Thorndell  v.  Morrison, 
25  Pa.  St.  326;  Richards  v.  McClelland,  29  Pa. 
St.  385;  Keen  v.  Hartman.  48  Pa.  St.  497,  88 
Am.  Dec.  472;  Glidden  v.  Strupler,  52  Pa.  St. 
400.  See  also  Wood  v.  Teriy,  30  Ark.  385; 
Tolman  v.  Smith,  74  Cal.  345;  Louisville,  etc.. 
R.  Co.  v.  Stephens,  96  Ky.  401,  49  Am.  St. 
Rep.  303.  Compare  Norton  v.  Nichols,  35 
Mich.  148.  See  further  on  this  question  the 
title  Acknowledgments,  vol.  1.  p.  563. 

Mere  Signing  and  Acknowledging  Void  Deed  — 
Money  Obtained  by  Husband  for  His  Benefit  —  No 
Estoppel.  —  Drury  v.  Foster,  2  Wall.  (U.  S.) 
24. 

2.  Hawkins  v.  Brown,  80  Ky.  186;  McDanell 
v.  Landrum,  87  Ky.  409,  12  Am.  St.  Rep.  500. 
See  also  Heck  v.  Fisher,  78  Ky.  643;  Newman 
v.  Moore,  94  Ky.  149.  But  see  Louisville,  etc., 
R.  Co.  v.  Stephens,  96  Ky.  401,  49  Am.  St. 
Rep.  303;  Matlox  v.  Hightshue,  39  Ind.  95; 
Glidden  v.  Strupler,  52  Pa.  St.  406. 

3.  View  that  Intentional  Fraud  Unnecessary.  — 
Vogel  v.  Leichner,  102  Ind.  55;  Cuppv.  Camp- 
bell,  103  Ind.  213;  Orr  v.  White,  106  Ind.  341; 
Ward  v.  Berkshire  L.  Ins.  Co.,  108  Ind.  304; 
Kelley  v.  Fisk,  110  Ind.  554;  Galbraith  v. 
Lunsford,  87  Tenn.  89.  Sec  also  Rosenthal  v. 
Mayhugh,  33  Ohio  St.  168. 

Culpable  Negligence  in  Executing  Conveyance 
Held  Ground  of  Estoppel.  —  Dobbin  v.  Cordiner, 
41  Minn.  165,  16  Am.  St.  Rep.  683. 

4.  Title  to  Land  of  Married  Woman  Barred  by 
Fraudulent  Concealment  of  Facts.-  Shatpc  v. 
Foy,  L.  R.  4  Ch.  40;  Savage  v.  Foster,  9  Mod. 
35;  Kelley  v.  Fisk,  110  Ind.  552;  Rusk  v.  Fen- 
ton,  14  Bush  (Ky.)  490,  29  Am.  Rep.  413;  Stoner 
v.  Sledge,  (Tex.  Civ.  App.  1894)  24  S.  W.  Rep. 
698,  87  Tex.  49,  47  Am.  St.  Rep.  65. 
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has  been  intimated  that  some  affirmative  or  positive  act  of  fraud  is  necessary.1 
Mere  silence  on  the  part  of  a  married  woman,  apart  from  any  fraudulent 
motive,  .is  where  she  acquiesces  in  the  sale  of  her  real  estate  by  a  third  person 
under  the  belief  that  the  sale  was  lawful,  will  not  estop  her  to  assert  her  rights 
to  the  property. a  Nor  where  a  married  woman  makes  an  invalid  deed  will 
she  be  estopped  from  asserting  title  to  the  land  attempted  to  be  conveyed, 
by  the  mere  fact  that  she  stands  by  in  silence  and  thereby  encourages  the 
purchaser  to  make  valuable  improvements  on  the  land.3 

(bb)  Permitting  Transfer  of  Realty  by   Third  Person.  —  Where   a  married  woman 

fraudulently  stands  by  and  encourages  or  permits  a  third  person  to  transfer 
her  interest  in  real  estate  without  giving  the  purchaser  notice  of  her  right,  it 
has  been  held  that  she  will  not  afterwards  be  allowed  to  set  up  such  right  to 
avoid  the  purchase,  notwithstanding  the  laws  prescribing  formal  conveyances 
of  real  estate  by  femes  coverts* 

(cr)  Permitting  Husband  to  Contract  Debts  on  Faith  of  Ownership  —  Where  Record  Title  Is  in 

Husband.  —  Where  a  wife  permits  the  legal  title  to  land  belonging  to  herself  to 
remain  on  the  record  in  the  name  of  her  husband  unquestioned,  and  know- 
ingly permits  him  to  procure  credit  on  the  faith  of  that  title,  she  is  estopped 
to  assert  title  in  the  land  against  those  who  had  no  notice  or  knowledge  of 
any  such  claim  or  interest  on  her  part  and  who  have  acquired  an  interest  in 
the  land  on  the  faith  of  the  husband's  ownership.5  Moreover,  it  has  been 
held  that  where  the  equitable  title  to  land  is  in  a  married  woman,  and  she 
permits  the  record  title  to  remain  in  her  husband  and  allows  him  to  deal  with 
it  as  his  own  and  to  obtain  credit  on  the  faith  of  his  apparent  ownership,  she 
is  estopped  to  assert  her  equitable  interest  therein  apart  from  any  actual  fraud 
on  her  part.6  But  in  other  cases  the  rule  has  been  laid  down  that  the  fact 
that  the  record  title  to  the  wife's  separate  realty  is  allowed  to  remain  in  the 
name  of  the  husband  while  he  contracts  debts  on  the  faith  of  his  apparent 
ownership  will  not,  in  the  absence  of  bad  faith  and  fraudulent  intent  on  the 
part  of  the  wife,  estop  her  from  asserting  her  title.7  But  it  is  well  settled  that 
a  married  woman  will  not  be  estopped  from  claiming  title  to  real  estate  as 
against  the  creditors  of  the  husband  where  it  does  not  appear  that  the  credit 
was  extended  to  the  husband  upon  the  faith  of  his  apparent  ownership.8 

Where  Record  Title  is  in  wife.  —  It  has  been  held  that  if  a  contract  for  the  erec- 
tion of  a  building  is  made  by  the  husband,  and  the  building  is  erected  on  real 

1.  Towles  v.  Fisher,  77  N.  Car.  437;  corded  in  His  Name. —  Minnich  v.  Shaffer,  135 
Weathersbee  v.  Farrar,  97  N.  Car.  106;  Wells  Ind.  634;  Duckwall  v.  Kisner,  136  Ind.  99; 
v.  Batts,  112  N.  Car.  289,  34  Am.  St.  Rep.  506;  Le  Coil  v.  Armstrong-Landon- Hunt  Co.,  140 
Branch  v.  Ward,  114  N.  Car.  150;  Williamson  Ind.  256;  Besson  v.  Eveland,  26  N.  J.  Eq.  468. 
v.  Jones,  43  W.  Va.  562.  See  also  Hendershott  v.  Henry,  63  Iowa  744; 

2.  Mere  Silence  Apart  from  Fraud  Inoperative  Brooks  v.  Shelton,  54  Miss.  354;  Porter  v. 
to  Estop  Married  Woman.  —  Throckmorton  v.  Caspar,  54  Miss.  361. 

Pence,  121  Mo.  50;  Thurber  v.  La  Roque,  105  Rule  Otherwise  Where  Circumstances  Exist  Put- 

N.  Car.  302.    See  Heck  v.  Fisher,  78  Ky.  643.  ting  Purchaser   on    Inquiry.  —  Chadbourn  v. 

Disposition  by  Husband  of    Crops  Grown  on  Williams,  45  Minn.  294. 

Wife's  Land. —  It  has  been  held  that  only  the  6.  View  that  Permitting  Record  Title  to  Remain 

positive  and  unequivocal  assent  of  the  wife  in  Husband  Estops  Wife  as  to  Creditors  Apart 

to  the  disposition  by  her  husband  of  crops  from  Actual  Fraud. —  Hopkins  v.  Joyce,  78  Wis. 

raised  on  her  land,  and  not  mere  silence,  will  443.    See  also  Pierce  v.  Hower,  142  Ind.  626. 

estop  her  from  asserting  her  title  to  the  same.  Compare  Marston  v.  Dresen,  85  Wis.  530,  dis- 

Brance  v.  Ward,  114  N.  Car.  148.    And  this  tingnishing  the  case  first  cited  above, 

rule  holds  in  respect  to  growing  crops,  as  well  7.  View  that  Permitting  Record  Title  to  R«- 

as  those  that  have  been  gathered.    Wells  v.  main  in  Husband  Is  Inoperative  as  Estoppel  in  Ab- 

Batts,  [12  N.  Car.  283,  34  Am.  St.  Rep.  506.  sence  of  Fraud. —  De  Berry  v.  Wheeler,  12S  Mo. 

See  also  Weathersbee  v.  Farrar,  97  N.  Car.  in,  84,49  Am.  St.  Rep.  538;  Kemp  ».  Folsom,  14 

3.  Glidden  v.  Strupler,  52  Pa.  St.  400;  Sti-  Wash.  16.  See  also  Steagall  v.  Steagall,  90 
vers  v.  Tucker,  126  Pa.  St.  74.  Va.  73,  and  the  case  last  cited  in  the  next  note 

4.  Effect  of  Fraudulently  Permitting  Transfer  above.  Compare  Frederick  v.  Shorey,  4 
of  Realty  by  Third  Person.  —  Savage  v.  Foster,  Wash.  75. 

9  Mod.  35.  8.  Credit  Must  Be  Given  to  Husband  on  Faith  of 

5.  Fraudulently  Permitting  Husband  to  Con-  Ownership.  —  De  Vote  v.  Jones,  82  Iowa  66; 
tract  Debts  on  Faith  of  Ownership  of  Lands  Re-  Scrutchfield  v.  Sauter,  119  Mo.  615. 
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estate  belonging  to  his  wife,  in  her  separate  right,  with  her  full  knowledge 
and  consent,  and  she  does  not  disclose  her  interest,  and  knowing  what  is 
being  done  takes  no  steps  to  prevent  it,  she  will  be  estopped  from  setting  up 
her  rights  as  a  defense  to  a  mechanic's  lien,  although  her  title  is  of  record.1 
But  where  the  wife  has  her  title  deeds  recorded,  the  records  will  afford  con- 
structive notice  of  her  title,  and  if  she  does  no  act  tantamount  to  a  representa- 
tion on  her  part  that  the  title  is  in  her  husband,  and  she  is  not  apprised  of 
any  claims  of  ownership  being  made  by  him,  and  the  husband  erects  a  build- 
ing on  her  lot  claiming  it  as  his  own,  she  will  not  be  estopped  to  deny  that 
the  husband  was  the  owner  as  against  the  contractor  seeking  to  subject  the 
property  to  a  mechanic's  lien.2 

cc.  Barring  Dower.  —  A  widow  being  a  feme  sole  may  effectually  bar  her  right 
of  dower  by  way  of  estoppel  in  pais.3  But  it  has  been  held  that  estop- 
pels in  pais  cannot  operate  against  femes  coverts  for  the  purpose  of  barring 
dower.4  This  doctrine  has,  however,  been  denied  where  the  feme  covert 
has  been  guilty  of  positive  fraud,5  and  in  a  case  where  from  the  long  absence 
and  desertion  of  her  husband  a  presumption  has  arisen  that  he  is  dead,  and 
the  wife  is  consequent!)'  empowered  to  act  as  a  feme  sole,  it  has  been  held 
that  she  may  divest  herself  of  her  right  of  dower  by  her  conduct,  though  it 
involved  no  intentional  fraud,  if  it  was  calculated  to  and  did  in  fact  mislead 
another  who  acted  in  good  faith  and  with  reasonable  diligence.6 

(e)  Barring  Title  to  Personalty  —  aa.  In  General.  —  A  married  woman  may,  by  her 
acts  in  pais  amounting  to  an  equitable  estoppel,  bind  her  separate  per- 
sonal estate  in  equity.7  Also,  under  statutes  permitting  married  women  to 
make  contracts  in  relation  to  their  statutory  separate  estates,  a  married 
woman  may,  as  to  such  personalty,  by  her  contract  or  representation,  create 
an  estoppel  against  herself.8    And  even  at  common  law  the  doctrine  of  equi- 


1.  Bruck  v.  Bowermaster,  36  111.  App.  512. 
See  also  Schwartz  v.  Saunders,  46  111.  18;  Mc- 
Nichols  v.  Kettner,  22  111.  App.  493;  Kelley  v. 
Fisk,  no  lnd.  552. 

Contra.  —  Carpenter  v.  Carpenter,  27  N.  J. 
Eq.  502,  reversing  Carpenter  v.  Carpenter,  25 
N.  J.  Eq.  194. 

In  Feig  v.  Meyers,  102  Pa.  St.  10,  it  was  held 
that  a  married  woman  who  is  in  joint  pos- 
session of  her  land  with  her  husband,  under 
an  unrecorded  deed  to  her,  is  not  estopped 
from  setting  up  her  title  as  against  judgment 
creditors  of  her  husband,  whose  detJls  were 
contracted  without  notice  of  her  title,  and  on 
the  faith  of  his  ownership  of  the  land  as  shown 
by  the  record  of  the  return  and  confirmation 
of  an  Orphans'  Court  sale  of  the  premises  to 
him.  Compare  Anderson  v.  Armstead,  69  111. 
452. 

2.  Campbell  v.  Jacobson,  145  III.  390;  Hunt- 
ley v.  Holt,  58  Conn.  445. 

3.  Dower  Barred  by  Act?  After  Discoverture.  — 
Sweaney  v.  Mallory,  62  Mo.  485;  Hart  v. 
Giles,  67  Mo.  175.  See  also  the  title  Dower, 
vol.  10,  p.  206. 

4.  View  that  Dower  May  Not  Bo  Barred  by  Acts 
in  Pais  of  Feme  Covert. —  Rannells  v.  Gerner, 
80  Mo.  483. 

5.  View  that  Dower  May  Be  Barred  by  Actual 
Fraud  of  Feme  Covert.  —  Craddock  -.1.  Tyler.  3 
Bush  (Ky.)  360;  Connolly  v.  Branstlcr.  3  Hush 
(Ky.)  702,  96  Am.  Dec.  278. 

6.  Rosenthal  v.  Mayhugh,  33  Ohio  St.  155. 

7.  Operation  of  Equitable  Estoppel  Against  Sep- 
arate Personalty  in  Equity.  —  Vaughan  v.  Van- 
imtegen,  2  Drew.  303,  23  L.  1.  Ch.  793,  2  W. 

W.  R. 


R.  599;   Green  v.  I. yon, 


695.  Sec 


also  Drake  v.  Glover,  30  Ala.  390;  Vansandt 
v.  Weir,  109  Ala.  107.  And  see  the  title 
Separate  Property  (of  Married  Women). 

8.  Estoppel  as  to  Statutory  Personalty  of  Mar- 
ried Women  in  General.  —  Dewees  v.  Osborne, 
178  III.  39;  Ingals  v.  Ferguson,  59  Mo.  App. 
304;  Rannells  v.  Gerner,  80  Mo.  474;  Cotlrcll 
v.  Spiess,  23  Mo.  App.  35;  Powell's  Appeal, 
98  Pa.  St.  403.  See  also  Brown's  Appeal,  9W. 
N.  C.  (Pa.)  329;  Dilzer  v.  Beethoven  Bldg. 
Assoc.,  103  Pa.  St.  86;  Williamson  v.  Jones, 
43  W.  Va.  562. 

Under  Statute  in  New  Hampshire  it  has  been 
held  that  where  the  defendant,  a  married 
woman,  induced  the  plaintiff  to  sell  goods  to 
her  by  representing  that  she  was  the  owner  of 
a  check  for  one  hundred  dollars  out  of  which 
she  promised  to  pay  for  the  goods  when  deliv- 
ered, and  the  goods  were  delivered  and  she 
refused  to  pay,  she  was  estopped  to  deny  that 
she  was  the  owner  of  the  check.  Read  v. 
Hall.  57  NT.  H.  482. 

Where  Contract  of  Wife  Alone  is  Invalid.  — 
Under  a  statute  requiring  the  written  consent 
of  the  husband  or  of  a  judge  of  the  Supreme 
Judicial  Court.  Superior  Court,  or  Court  of 
Probate,  in  order  that  a  married  woman  may 
make  a  conveyance  of  shares  of  stock  owned 
by  her,  it  has  been  held  that  a  mere  delivery 
10  her  son  of  certificates  of  her  shares  with  her 
signature  indorsed,  without  any  such  written 
consent,  is  invalid  as  a  contract,  and  that  since 
the  doctrine  of  estoppel  cannot  be  applied  to 
the  case  of  a  party  incapable  of  making  a  con- 
tract, she  is  not  estopped  to  deny  the  validity 
of  the  conveyance.  Mcrriam  v.  Boston,  etc., 
R.  Co.,  117  Mass  241. 
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tabic  estoppel  has  been  applied  against  married  women  touching  their  choses 
in  action.'  But  since  at  common  law  her  personalty  other  than  her  choses  in 
action  belongs  absolutely  to  her  husband,  it  would  appear  that  no  question  of 
estoppel  arising  from  her  acts  in  pais  in  respect  thereto  could  arise  apart  from 
statute. 

66.  Permitting  Husband  to  Act  as  Owner.  —  Under  statutes  giving  to  married 
women  the.  power  to  dispose  of  their  separate  personal  property  and  to  enter 
into  contracts  in  reference  thereto,  a  married  woman  can  be  estopped  to  claim 
such  property  when,  by  her  silence  at  a  time  when  she  is  called  upon  to  speak, 
she  has  induced  others  to  act  upon  the  belief  thereby  engendered  that  it  does 
not  belong  to  her  but  to  her  husband.2 

Permitting  Transfer  of  Personalty.  —  Thus,  where  a  husband  sold  the  personal 
property  belonging  to  his  wife,  without  her  knowledge,  but  informed  her  of 
the  sale  before  receiving  the  payment  therefor,  it  has  been  held  that  her  fail- 
ure to  notify  the  purchaser  of  her  ownership,  where  she  had  an  opportunity 
of  doing  so  before  he  made  the  payment,  would  estop  her  from  thereafter 
setting  up  her  claim  as  against  the  purchaser.3 

Permitting  Husband  to  Obtain  Credit  on  Faith  of  Ownership.  —  Or,  if  a  married  woman 
knows  that  her  husband  assumes  as  sole  owner  to  deal  with  personalty  belong- 
ing to  her,  and  the  third  person  is  thereby  deceived  and  gives  credit  to  the 
husband  on  the  faith  of  his  exclusive  ownership,  the  wife,  or  a  third  person 
claiming  under  her,  is  estopped  to  assert  her  ownership.4 

(f)  Effect  on  Wife  of  Husband's  Acts  or  Bepresentations.  —  A  husband  is  not  jure  mariti 
the  agent  of  his  wife,  competent  to  estop  her  by  his  acts  done  or  repre- 
sentations made  without  her  authority  or  knowledge.5    But  where  a  married 


In  Tryon  v.  Sutton,  13  Cal.  490,  it  was  held 
•that  the  mere  fact  that  a  note  and  mortgage 
were  made  directly  to  a  wife  will  not  estop 
either  the  wife  or  the  husband  from  refusing 
effect  to  an  assignment  of  the  mortgage  by  the 
wife's  sole  act. 

1.  Estoppel  Against  Married  Woman  with  Re- 
spect to  Her  Choses  in  Action  at  Common  Law.  — 
In  re  Lush,  L.  R.  4  Ch.  591;  Davis  v.  Tingle, 
8  B.  Mon.  (Ky.)  539;  Wright  v.  Arnold,  14  B. 
Mon.  (Ky.)  513. 

Equity  to  Settlement.  —  Thus  it  has  been  held 
that  her  equity  to  a  settlement  out  of  choses 
in  action  may  be  barred  by  an  equitable 
estoppel.  In  re  Lush,  L.  R.  4  Ch.  591 ;  Wright 
v.  Arnold,  14  B.  Mon.  (Ky.)  513.  See  also 
Wilks  v.  Fitzpatrick,  1  Humph.  (Tenn.)  54,  34 
Am.  Dec.  618. 

2.  Effect  of  Permitting  Husband  to  Act  as  Owner 
■of  Personalty.  —  Tracy  v.  Lincoln,  145  Mass. 
357;  Levy  v.  Gray,  56  Miss.  318;  Coleman  v. 
Semmes,  56  Miss.  321. 

3.  Effect  of  Knowingly  Permitting  Sale  of  Per- 
sonalty by  Husband.  —  Dann  v.  Cudney,  13 
Mich.  239,  87  Am.  Dec.  755. 

Rule  Otherwise  Where  Sale  of  Wife's  Personalty 
'r>y  Husband  Is  Without  Her  Permission.  —  Klein 
v.  Seibold,  89  111.  540;  Anderson  v.  Crowley, 
96  Mich.  457.  See  also  Swager  v.  Lehman,  63 
Wis.  399;  McGregor  v.  Sibley,  69  Pa.  St.  388; 
Kiefer  v.  Kinsick,  144  Ind.  46. 

4.  Effect  of  Permitting  Husband  to  Obtain 
Credit  on  Faith  of  Ownership.  —  Flanagin  v. 
Hambleton,  54  Md.  222;  Levy  ».  Gray,  56 
Miss.  318;  Coleman  v.  Semmes,  56  Miss.  321; 
Ingals  v.  Ferguson,  59  Mo.  App.  304;  Swartz 
v.  McClelland,  31  Neb.  648;  Cravens  v.  Booth, 
8  Tex.  243,  58  Am.  Dec.  112.  See  also  Jones  v. 
Brandt,  59  Iowa  340;  Myers  v.  McDonald,  27 
Iowa  391;  Powell's  Appeal,  98  Pa.  St.  403. 
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Permitting  Husband  to  Use  Wife's  Money  as  His 
Own.  —  When  a  married  woman  permits  her 
husband  to  use  her  money  as  his  own,  to  in- 
vest it  in  his  own  name  and  thereby  obtain 
credit  on  the  faith  of  his  being  the  owner  of 
it,  she  cannot  be  allowed,  in  equity,  to  inter- 
pose to  the  detriment  of  her  husband's  credit- 
ors her  claim  to  the  property  so  acquired. 
Humes  v.  Scruggs,  94  U.  S.  27;  George  Tay- 
lor Commission  Co.  v.  Bell,  62  Ark.  26; 
Driggs,  etc.,  Bank  v.  Norwood,  50  Ark.  42,  7 
Am.  St.  Rep.  78;  Warner  v.  Watson,  35  Fla. 
421;  Nelson  v.  Smith,  64  111.  394;  Hockett  v. 
Bailey,  86  111.  74. 

A  Wife  Who  Allows  Stock  Bought  with  Her 
Money  to  stand  for  several  years  in  her  hus- 
band's name,  in  order  to  give  credit  to  him,  is 
estopped  to  assert  her  ownership  as  against 
his  creditors.  Leete  v.  State  Bank,  115  Mo. 
204;  Hamlen  v.  Bennett,  52  N.  J.  Eq.  70. 

The  Mere  Care  and  Control  of  the  wife's  per- 
sonal property  by  the  husband  will  not  per  se 
operate  to  defeat  the  wife's  right  as  against 
the  creditors  of  Ihe  husband,  where  it  does  not 
appear  that  he  held  himself  out  as  the  owner 
of  the  property,  or  obtained  credit  as  the  ap- 
parent owner.  Coon  v.  Rigden,  4  Colo.  276; 
Dean  v.  Bailey,  50  111.  481,  99  Am.  Dec. 
533. 

5.  Wife  Not  Bound  by  Acts  of  Husband  Done 
Without  Her  Authority  or  Knowledge.  —  Coats 
v.  Gordon,  144  Ind.  19;  Saratoga  County  Bank 
v.  Pruyn,  90  N.  Y.  255;  Towles  v.  Fisher,  77  N. 
Car.  437;  Todd  v.  Pittsburg,  etc.,  R.  Co., 
19  Ohio  St.  524;  Gossard  v.  Lea,  3  Tex.  Civ. 
App.  3.  See  also  Mueller  v.  Kaessmann,  84 
Mo.  318;  Bradley  v.  Missouri  Pac.  R.  Co.,  91 
Mo.  499;  Campbell  v.  Babcock,  27  Wis.  512. 
Compare  Kanaga  v.  St.  Louis,  etc.,  R.  Co.,  76 
Mo.  207;  Casler  v.  By.ers,  129  111.  658. 
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woman  allows  her  husband  so  to  act  in  reference  to  her  property  as  to  induce 
the  belief  that  he  acts  as  her  agent,  she  will  be  estopped  to  deny  such  agency 
as  against  persons  acting  in  reliance  thereon.1  The  view  has  been  expressed, 
however,  that  a  married  woman  is  estopped  in  such  case  only  to  the  extent 
that  she  has  capacity  to  contract.2 

(g)  Estoppel  After  Discoverture.  —  A  married  woman,  after  her  discoverture,  will 
be  estopped  by  her  acts  and  declarations  like  any  other  person.3 

/  To  Commit  Torts  and  Crimes.  —  The  capacity  of  married  women 
to  commit  torts  4  and  crimes,5  together  with  their  liability  therefor,  will  be  dis- 
cussed in  a  subsequent  portion  of  this  article. 

k.  Special  Circumstances  Enabling  Feme  Covert  to  Act  Sui 
JURIS  —  (i)  hi  General.  —  In  some  instances  where  a  feme  covert  is  obliged  to 
act  as  a  feme  sole  from  necessity,  her  disabilities  are  removed  at  common  law.6 
But  the  burden  to  show  the  special  circumstances  bringing  the  given  case 
within  the  exceptions  of  the  common-law  rule  will  be  upon  the  person  relying 
upon  the  wife's  capacity.7 

(2)  Alienage  of  Husband.  —  If  the  husband  is  an  alien,  and  has  never  been 
in  the  realm  where  the  wife  resides,  she  may  enter  into  contracts  and  sue  and 
be  sued  as  a  feme  sole.H  But  this  rule  has  been  held  not  to  apply  where  the 
husband  once  resided  with  the  wife  within  the  realm.9 

(3)  Banishment  or  Transportation  of  Husband.  —  A  wife  whose  husband 


1.  Effect  of  Husband's  Acts  Done  with  Wife's 
Acquiescence.  —  Anderson  v.  Armstead,  69  111. 
452;  McNichols  v.  Kettner,  22  111.  App.  493; 
Schwartz  v.  Saunders,  46  111.  24;  Bodine  v. 
Killeen,  53  N.  Y.  93;  Early  v.  Rolfe,  95  Pa.  St. 
58.  See  also  Chaffe  v.  Watts,  37  La.  Ann. 
324. 

2.  Bodine  v.  Killeen,  53  N.  Y.  93. 

3.  Operation  of  Estoppel  Against  Widow.  — 
Hart  v.  Giles,  67  Mo.  175;  Logan  v.  Gardner, 
136  Pa.  St.  588,  20  Am.  St.  Rep.  939;  Bullock 
v.  Griffin,  1  Strobh.  Eq.  (S.  Car.)  60.  See  also 
the  title  Estoppel,  vol.  11,  p.  385;  and  see  the 
title  Dower,  vol.  io,  p.  206. 

4.  See  infra,  this  title.  Rights  and  Liabilities 
*s  tt  Third  Persons. 

5.  See  infra,  this  title.  Criminal  Liability. 

6.  Disabilities  of  Married  Woman  Removed  by 
Circumstances  of  Necessity. — Canal  Bank  v. 
Partee,  99  U.  S.  330;  Norton  v.  Meader,  4 
Sawy.  (U.  S.)  620. 

7.  Presumption  of  Existence  of  Disabilities.  — 
Gregory  v.  Pierce,  4  Met.  (Mass.)  480;  Kendall 
v.  Jennison,  119  Mass.  251. 

8.  Wife's  Disabilities  Removed  by  Alienage  of 
Husband.  —  De  Gaillon  v.  L'Aigle,  I  B.  &  P. 
358;  Kay  v.  De  Pienne,  3  Campb.  123;  Blu- 
menberg  v.  Adams,  49  Cal.  309;  Gregory  v. 
Paul,  15  Mass.  32;  Gallagher  v.  Delargy,  57 
Mo.  29;  Levi  v.  Marsha,  122  N.  Car.  565; 
Wigg  v.  Gibbons,  5  Ohio  St.  580;  Robinson 
v.  Reynolds,  I  Aik.  (Vt.)  174,  15  Am.  Dec.  673. 
See  also  Dubois  v.  Hole,  2  Vern.  613;  Rhea  v. 
Rhenner,  1  Pet.  (U.  S.)  107;  Worthington  v. 
Cooke,  52  MJ.  297;  Abbot  v.  Bayley,  6  Pick. 
(Mass.)  89;  Rose  v.  Bates,  12  Mo.  30;  Mu- 
sick  v.  Dodson,  76  Mo.  628,  43  Am.  Rep. 
780:  M'Arthur  v.  Bloom,  2  Duer  (N.  Y.) 
'5i. 

Conveyance  of  Land. —  It  has  been  helrl  (hat 
where  the  husband  is  an  alien  always  residing 
beyond  the  realm,  the  wife  may  make  a  valid 
conveyance  of  her  lands  as  a  feme  sole  and 


without  her  husband  joining  in  the  deed. 
Gallagher  v.  Delargy,  57  Mo.  30.  See  also 
Danner  v.  Berthold,  11  Mo.  App.  357; 
Phelps  v.  VValther,  78  Mo.  323,  47  Am.  Rep. 
112. 

Wife  Must  Hold  Herself  Out  aa  Feme  Sole.  —  In 

Barden  v.  De  Keverberg,  2  M.  &  W.  61,  it  was 
held  that  the  fact  that  the  husband  was  an 
alien  and  had  never  been  in  the  country  would 
not  make  a  contract  of  a  wife  binding  on  her, 
unless  it  was  shown  that  she  represented  her- 
self as  a  feme  sole,  or  that  the  person  dealing 
with  her  believed  her  to  be  such. 

Under  Statute  in  Kentucky  it  has  been  held 
that  the  wife  of  a  nonresident  residing  in  that 
state  may  bring  and  defend  actions  as  an  un- 
married woman;  and  the  statute  applies  to  a 
married  woman  who  came  to  the  state  before 
the  statute  took  effect,  as  well  as  to  one  "  who 
shall  come  to  this  commonwealih  without  her 
husband,  he  residing  elsewhere,"  etc.  Mays- 
ville,  etc.,  R.  Co.  v.  Herrick,  13  Bush  (Ky.) 
122. 

Wife  of  Alien  Enemy.  —  The  wife  of  an  alien 
enemy  has  also  been  held  liable  to  suits,  as 
the  husband  was  not  amenable  to  the  process 
of  the  court.  Dcrry  v.  Mazarine,  1  Ld. 
Raym.  147.  See  also  M'Arthur  v.  Bloom,  2 
Ducr  (N.  Y.)  152;  Gregory  v.  Paul,  15  Mass. 
32. 

But  in  Dc  Wahl  v.  Braune,  1  H.  &  N.  178, 
it  was  held  that  a  feme  covert  cannot  sue  alone 
on  a  contract  made  with  her  before  or  after 
marriage,  though  her  husband  is  an  alien 
enemy. 

9.  Status  of  Wife  Whose  Husband  Has  Once  Re- 
sided in  Realm.  —  Kay  v.  De  Pienne,  3  Campb. 
123;  Strctlon  v.  Busnach,  I  Bing.  N.  Cas.  139, 
27  E.  C.  L.  335.  Sec  also  Mason  v.  Jordan,  13 
R.  I.  i<)3;  Ferguson  v.  Neilson,  17  K.  I.  81,  33 
Am.  St.  Rep.  855.  Compare  Walford  v.  De 
Pienne.  2  Esp.  554;  Franks  v.  Dc  la  Pienne,  2 
Esp.  587. 
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has  been  banished,1  or  transported  for  life  as  a  convict,2  may  make  a  will, 
contract,  and  in  everything  act  as  a  feme  sole,  just  as  if  her  husband  were  dead, 
he  being  regarded  in  such  case  as  civilly  dead. 

(4)  Abandonment  or  Separation  —  (a)  Without  Leaving  Realm.  —  The  mere  fact 
that  the  husband  has  deserted  the  wife  without  leaving  her  the  means  of  sup- 
port, or  that  they  are  living  apart,  whether  she  is  provided  with  a  separate 
maintenance  or  not,  will  not  be  sufficient  to  enable  the  wife  to  contract,3  or 


1.  Wife's  Disabilities  Removed  by  Husband's 
Banishment.  —  Belknap's  Case,  cited  in  De 
Gaillon  v.  L'Aigle.  1  B.  &  P.  358;  Portland  v. 
Prodgers,  2  Vern.  104;  Robinson  v.  Reynolds, 
I  Aik.  (Vt.)  174,  15  Am.  Dec.  673.  See  also 
Worthington  v.  Cooke,  52  Md.  307. 

In  De  Gaillon  v.  L'Aigle,  I  B.  &  P.  358,  the 
court  said,  in  commenting  upon  the  case  of 
Lady  Belknap:  "  The  husband  there  was  ban- 
ished, but  it  is  not  stated  whether  he  was  ban- 
ished for  one  year,  or  for  five  years,  or  for 
life."  But  in  Coke  Litt.  133^,  il  was  consid- 
ered that  the  banishment  was  for  life. 

In  Troughton  v.  Hill,  2  Hayw.  (3  N.  Car.) 
406,  it  was  held  that  where  the  husband  is 
banished  for  life  under  the  penalty  of  incur- 
ring the  crime  of  high  treason  if  he  returns, 
his  wife  may  transfer  her  property  the  same 
as  a  feme  sole. 

2.  Husband's  Transportation  for  Life  as  Affect- 
ing Wife's  Disabilities.  —  In  the  case  of  In 
Goods  of  Coward,  11  Jur.  N.  S.  569,  it  was 
held  that  the  wife  of  a  husband  who  had  been 
transported  for  life  as  a  felon  might  dispose 
by  will  of  personal  property  which  she  had  ac- 
quired after  his  conviction. 

Pardon.  —  In  the  case  of  In  Goods  of  Martin, 
15  Jur.  686,  it  was  held  that  a  married  woman 
had  the  power  of  passing, by  will  personal 
property  which  she  had  acquired  since  the 
conviction  of  the  husband,  where  it  appeared 
that  he  had  been  convicted  as  a  felon  and  sen- 
tenced to  be  transported  for  life,  although  he 
had  received  a  pardon  from  the  governor  of 
the  colony  to  which  he  had  been  transported, 
on  the  condition  that  he  should  not  return  to 
the  United  Kingdom  during  the  remainder  of 
his  sentence. 

In  Newsome  v.  Bowyer,  3  P.  Wms.  37,  it 
was  held  that  where  a  husband  was  attainted 
of  felony  and  pardoned  on  condition  of  trans- 
portation for  life,  and  afterwards  the  wife  be- 
came entitled  to  some  personal  estate  as 
orphan  of  a  freeman  of  London,  the  personal 
estate  should  be  decreed  to  belong  to  the  wife 
as  a  feme  sole.    See  also  Atlee  v.  Hook,  23  L. 

J.  Ch.  776. 

Transportation    for  a  Term  of   Years. —  In 

Coombes  v.  Queen's  Proctor,  16  Jur.  820,  the 
wife  of  a  felon  who  had  been  transported  for 
a  term  of  years  was  held  to  be  incapable  of 
disposing  by  will  of  her  personal  property  ac- 
quired after  the  conviction  of  her  husband,  on 
the  ground  that;  the  property  belonged  to  the 
crown. 

But  in  Carrol  v.  Blencow,  4  Esp.  27,  it  was 
held  that  a  married  woman  whose  husband  had 
been  transported  for  seven  years  might  main- 
tain an  action  as  a  feme  sole  on  the  ground  of 
the  husband  having  abjured  the  realm,  even 
though  the  term  of  his  transportation  had  ex- 
pired. See  also  Sparrow  v.  Carruthers,  cited 
in  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  359,  note  a. 


Convict  —  Not  Transported.  —  In  Crocker  v. 
Sowden,  33  U.  C.  Q.  B.  397,  it  was  held  that 
during  the  husband's  imprisonment  for  felony 
the  wife  might  contract  as  to  her  goods  and 
chattels  just  as  a  feme  sole;  and  il  was  inti- 
mated that  she  might  execute  a  deed  without 
her  husband  joining,  during  his  imprisonment 
as  a  felon. 

In  Ex  p.  Franks,  7  Bing.  762,  20  E.  C.  L. 
323,  it  was  held  that  the  wife  of  a  convict  sen- 
tenced to  transportation  for  a  limited  term  is 
liable  to  be  made  a  bankrupt  if  she  becomes  a 
trader,  although  her  husband  remains  in  the 
country. 

3.  Wife  Not  Enabled  to  Contract  by  Mere  Fact 
of  Separation  from  Husband.  —  Marshall  v.  Rut- 
ton,  8  T.  R.  545;  Parker  v.  Lambert,  31  Ala. 
89;  Brooks's  Estate,  8  Pa.  Co.  Ct.  514;  Brown 
v.  Killingsworth,  4  McCord  L.  (S.  Car.)  429; 
Hay  ward  v.  Barker,  52  Vt.  429,  36  Am.  Rep.  762. 
See  also  Miller  v.  Glentworth,  103  Pa.  St.  84. 

Contract  for  Necessaries.  —  And  this  rule  is 
applied  though  the  articles  contracted  for  are 
of  the  class  known  as  necessaries.  Marshall  v. 
Rutton,  8  T.  R.  545;  Hay  ward  v.  Barker,  52 
Vt.  429,  36  Am.  Rep.  762. 

Contract  with  Attorney  to  Institute  Divorce  Pro- 
ceedings,—  In  Musick  v.  Dodson,  76  Mo.  624, 
43  Am.  Rep.  780,  it  was  held  that  the  aban- 
donment of  a  married  woman  by  her  husband 
for  a  period  of  time  sufficient  to  entitle  her  to 
a  divorce  does  not  remove  her  disability  to 
contract  with  an  attorney  to  procure  a  divorce 
unless  the  husband  has  gone  beyond  the  limits 
of  the  state. 

The  Bond  of  a  feme  covert  is  void  although 
she  lives  separate  from  her  husband  at  the 
time  of  the  execution.  Freer  v.  Walker,  1 
Bailey  L.  (S.  Car.)  184. 

The  Frequent  Protracted  Absence  of  the  hus- 
band and  the  practice  of  his  wife  of  transact- 
ing business  as  a  feme  sole  will  not  remove  her 
disability.  Rogers  v.  Phillips,  8  Ark.  366,  47 
Am.  Dec.  727. 

Absence  for  Seven  Years  —  Presumption  of 
Death.  —  The  rule  has  been  laid  down  in  some 
jurisdictions  that  an  absence  of  the  husband 
for  seven  years  without  being  heard  of  raises 
the  legal  presumption  of  his  death,  and  will 
have  the  effect  of  rendering  the  wife  a  feme 
sole  for  the  purposes  of  contracting,  suing,  and 
being  sued.  Boyce  v.  Owens,  1  Hill  L.  (S. 
Car.)  8.  See  also  Lake  v.  Ruffle,  6  N.  &  M. 
684,  36  E.  C.  L.  445. 

In  King  v.  Paddock,  18  Johns.  (N.  Y.)  141, 
it  was  held  that  where  a  married  man  sailed  in 
a  vessel  from  New  York  on  a  voyage  to  South 
America,  and  neither  he  nor  the  vessel  had 
ever  been  heard  of  since,  this  was  sufficient 
evidence  of  his  death  on  a  plea  of  coverture  in 
an  action  brought  against  the  wife  as  a  femr 
sole  twelve  years  after  the  departure  of  her 
husband- 

808  Volume  XV. 


Disabilities  Arising 


HUSBAND  AND  WIFE. 


from  Coverture. 


to  sue  and  be  sued,1  or  otherwise  act  2  as  a  feme  sole. 

But  by  statute  in  many  jurisdictions  this  common-law  rule  has  been  abrogated 
or  variously  modified.3 

(b)  Abjuration  of  Realm. —  It  is  a  well-established  principle  of  the  common  law 
that  if  the  husband  abandons  his  wife  and  abjures  the  realm  she  may  hence. 


1.  Incapacity  of  Wife  to  Sue  and  Be  Sued  Not 
Removed  by  Fact  of  Separation  from  Husband.  — 
Ellah  v.  Leigh,  5  T.  R.  679;  Marshall  v.  Rut- 
ton,  8  T.  R.  545;  Gilchrist  t.  Brown,  4  T.  R. 
766;  Ballard  v.  Russell,  33  Me.  196,  54  Am. 
Dec.  62c;  Fuller  v.  Bartleti,  41  Me.  241; 
Tucker  v.  Scott,  3  N.  J.  L.  510;  McDermott  v. 
French,  15  N.  J.  Eq.  78;  Morgan  v.  Andriot,  2 
Hilt.  (N.  Y.)  431;  Smith  v.  Smith,  45  Pa.  St. 
403;  Brown  v.  Killings  worth,  4  McCord  L.  (S. 
Car.)  429;  Reddin  v.  Smith,  65  Tex.  26;  Hay- 
ward  v.  Barker,  52  Vt.  429,  36  Am.  Rep.  762. 
See  also  Lean  v.  Schutz,  2  VV.  Bl.  1195. 

The  rule  was  at  one  time  laid  down  in  Eng- 
land that  where  the  husband  and  wife  lived 
separately  by  agreement,  he  allowing  her  a 
separate  maintenance,  she  might  be  considered 
as  a  feme  sole  for  the  purpose  of  suing  and 
being  sued.  Corbett  v.  Poelnitz,  1  T.  R.  5; 
Ringstead  v.  Lanesborough,  and  Bardwell  v. 
Brooks,  cited  in  Marshall  v.  Rutton,  8  T.  R. 
548. 

Contra.  —  In  Benadum  v.  Pratt,  1  Ohio  St. 
403,  it  was  held  that  a  wife  who,  by  the  gross 
abuse  of  her  husband,  has  been  driven  beyond 
the  pale  of  his  protection  and  lives  and  main- 
tains herself  as  a  single  woman  may,  if  she 
has  specific  property  decreed  to  her  as  ali- 
mony, maintain  an  action  at  law  in  regard  to 
such  property  without  the  joinder  of  her  hus- 
band, although  no  divorce  has  been  decreed. 

And  in  Illinois  the  rule  has  been  slated 
broadly  that  if  the  husband  without  cause  de- 
serts the  wife,  she  may  acquire  properly,  con- 
trol it  and  her  person,  contract,  sue,  and  be 
sued,  as  a  feme  sole.  Love  v.  Moynehan,  16 
111,  278,  63  Am.  Dec.  306;  Prescott  v.  Fisher, 
22  111.  390;  Burger  v.  Belsley,  45  111.  74;  Peru 
v.  French,  55  111.  317;  Mix  v.  King,  55  111.  438; 
Anderson  v.  Jacobson,  66  III.  522. 

In  Texas  it  his  been  held  that  where  the 
wife  has  been  wrongfully  abandoned  by  her 
husband  and  left  without  means  of  support, 
she  miy  sue  for  community  property  in  her 
own  name.  Leeds  v.  Reed,  (Tex.  Civ.  App. 
1896)  36  S.  VV.  Rep.  347;  Houston,  etc.,  R.  Co. 
v.  Lackey,  12  Tex.  Civ.  App.  229. 

Under  this  rule  it  has  been  held  that  the 
wife,  when  abandoned  by  the  husband,  may 
sue  alone  for  a  tort  committed  on  her  person. 
Texas,  etc.,  R.  Co.  v.  Fuller,  13  Tex.  Civ. 
App.  151;  Ezell  v.  Dodson,  60  Tex.  331;  St. 
Louis  Southwestern  R.  Co.  v.  Griffith,  12  Tex. 
Civ.  App.  631 . 

And  the  rule  has  been  applied  whether  it 
was  shown  that  the  hu?band  harl  left  the  state 
or  not.  Texas,  etc.,  R.  Co.  v.  Fuller,  13  Tex. 
Civ.  App.  151;  Leeds  v.  Recti,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  347;  St.  Louis 
Southwestern  R.  Co.  v.  Giiffith.  12  Tex.  Civ. 
App.  631;  Wright  v.  Hays,  10  Tex.  130,60 
Am.  Dec.  200;  Fullcrlon  v.  Doyle,  18  Tex.  4. 

Hut  it  has  been  held  that  the  mere  separa- 
tion of  the  husband  and  wife  and  his  refusal 
to  join  her  in  the  action  arc  not  sufficient  to 


authorize  the  wife  to  prosecute  alone  a  suit  to 
recover  damages  for  an  assault  and  battery 
committed  upon  her  during  coverture.  Ezell 
v.  Dodson,  60  Tex.  331. 

2.  Effect  of  Husband's  Abandonment  on  Acquisi- 
tion and  Bisposition  of  Personalty.  —  In  Bell  v. 
Bell,  37  Ala.  536,  79  Am.  Dec.  73,  it  was  held 
that  the  possession  of  personal  property  by  a 
married  woman  during  coverture  is  the  pos- 
session of  the  husband,  though  he  has  aban- 
doned her,  and  though  the  property  was 
acquired  subsequent  to  the  abandonment. 
See  also  Com.  v.  Cullins,  1  Mass.  116. 

But  in  Starrett  v.  Wynn,  17  S.  &  R.  (Pa.) 
130,  17  Am.  Dec.  654,  it  was  held  that  if  a 
husband  deserts  his  wife  and  ceases  to  per- 
form his  marital  duties,  the  acquisitions  of 
personal  property  made  by  the  wife  during 
such  desertion  are  her  separate  estate,  and  she 
may  dispose  of  them  by  will  or  otherwise  as  if 
a  feme  sole. 

Will  of  Choses  in  Action  by  Beserted  Wife  In- 
valid.—  Vreeland  v,  Ryno,  26  N.  J.  Eq.  160. 
See  also  Thrasher  v.  Ingram,  32  Ala  645. 

Election  under  Will.  —  It  has  been  held  that 
the  mere  fact  that  the  husband  and  wife  are 
living  a{  art  will  not  invest  the  wife  with  the 
power  of  a  feme  sole  for  the  purpose  of  making 
an  election  under  a  will.  High  v.  Worley,  33 
Ala.  196. 

3.  In  England,  under  3  &  4  Wm.  IV..  c.  74. 
§§  77.  9*i  't  has  been  held  that  a  feme  covert, 
when  her  husband  has  absconded  and  has  not 
been  heard  of  for  some  time,  may  pass  a  con- 
tingent life  interest  in  freehold  property. 
Ex  p.  Gill,  1  Bing.  N.  Cas.  168,  27  E.  C.  L. 
344- 

Under  20  and  21  Vict.,  c.  85,  £  21,  providing 
that  if  an  order  of  protection  be  made,  the 
wife  shall,  during  the  continuance  thereof,  be 
and  be  deemed  to  have  been  during  such  de- 
sertion of  her  in  the  like  position  in  all  re- 
spects in  regard  to  property  and  contracts, 
and  suing  and  being  sued,  as  if  she  had 
obtained  a  judicial  separation,  it  has  been 
held  that  a  married  woman  from  the  moment 
of  her  desertion  by  her  husband  is  to  be 
treated  as  a  feme  sole,  and  may  by  will  dispose 
of  property  acquired  by  her  during  such  de- 
sertion. In  Goods  of  Elliott,  L.  R.  2  P.  &  D. 
274. 

But  it  has  been  held  that  the  husband  is  en- 
titled to  show  that  by  reason  of  his  absence, 
and  of  fraud,  the  protection  order  ought  not  to 
have  been  obtained.  Mudge  v.  Adams,  6  P. 
D.  54. 

By  the  Alabama  Civil  Code  [1896],  £  2526,  it  is  . 
provider!  that  the  wife  has  full  capacity  to 
contract  as  if  she  were  sole,  except  as  other- 
wise provided  by  la\C.  See  for  cases  under 
earlier  statutes,  Young  v.  Pollak,  85  Ala.  439; 
Ex  /.  Cole,  28  Ala.  50. 

Under  the  California  Code  Civ.  Pro.,  §  370,  a 
married  woman  may  sue  alone  for  personal 
injury  to  herself  where  she  is  "  living  separate 
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forth  act  as  a  feme  sole}  In  the  United  States  it  has  been  held  that  if  the 
husband  ceases  to  provide  for  his  wife  and  family,  wholly  renounces  his  mari- 
tal relation,  and  goes  to  another  state  or  jurisdiction  with  the  intention  of  per- 
manently residing  there,  this  is  equivalent  to  an  abjuration  of  the  realm,  and 
will  enable  the  wife  to  contract  and  to  sue  and  be  sued  as  a  feme  sole,  the  resi- 
dence of  the  husband  in  another  state  being  regarded  as  equivalent  to  a  resi- 
dence in  a  foreign  country.2  And  indeed  in  many  jurisdictions  the  doctrine 
seems  to  have  been  applied  where  the  husband  has  deserted  his  wife  and 
accepted  an  abode  in  another  state  or  jurisdiction,  apart  from  any  question  of 
animus  revertendi,3  it  being  required  in  most  of  these  jurisdictions,  however, 
that  there  should  be  an  absolute  renunciation  of  the  marital  relation,  coupled 
with  a  continued  absence  from  the  state.-4    Rut  the  rule  to  be  deduced  from 


unci  apart  from  her  husband  by  reason  of  his 
desertion  of  her."  Baldwin  v.  Second  St. 
Cable  R.  Co.,  77  Cal.  390. 

Under  Statute  in  Connecticut,  it  has  been  held 
that  a  married  woman,  abandoned  by  her  hus- 
band, may  transact  business,  and  may  sue 
and  be  sued,  as  a  feme  sole,  and  for  this  pur- 
pose it  is  sufficient  if  she  has  been  in  fact 
abandoned,  and  it  is  of  no  consequence  that 
the  abandonment  has  been  caused  by  her  mis- 
conduct.   Moore  v.  Stevenson,  27  Conn.  14. 

By  the  Kentucky  Statutes  (1894),  §  2128,  it  is 
now  provided  that  a  married  woman  "  may 
make  contracts,  and  sue  and  be  sued,  as  a 
single  woman,"  etc.  For  earlier  cases  see 
Hannon  v.  Madden,  10  Bush  (Ky.)  664;  Mc- 
Danell  v.  Landrum,  87  Ky.  404,  12  Am.  St. 
Rep.  500. 

Under  a  Statute  in  Louisiana  providing  that  if 
ihe  husband  be  "  absent  "  the  judge  may,  on 
being  satisfied  of  that  fact,  authorize  the  wife 
to  make  contracts,  absence  from  the  state, 
and  not  from  the  parish,  is  referred  to.  Wil- 
kinson v.  Stanbrough,  1  La.  Ann.  264. 

Under  Statute  in  Michigan  it  has  been  held 
that  where  a  wife  has  been  deserted  by  her 
husband  she  may  make  binding  contracts  for 
necessaries,  whether  articles  of  merchandise 
or  professional  services,  as  though  she  were  a 
Jeme  sole.  Carstens  v.  Hanselman,  61  Mich. 
426,  1  Am.  St.  Rep.  606. 

Under  Statute  in  North  Carolina  it  has  been 
held  that  a  married  woman  who  had  been 
abandoned  by  her  husband  can  maintain  an 
action  in  her  own  name  for  a  tort,  Brown  v. 
Brown,  121  N.  Car.  8;  and  that  an  action  for 
possession  of  land,  Findley  v.  Saunders,  98 
N.  Car.  462,  or  an  action  for  personal  property 
unlawfully  withheld,  Heath  v.  Morgan,  117 
N.  Car.  508,  could  be  maintained  against  her. 

Under  Statute  in  Pennsylvania  it  has  been  held 
that  a  wife  may  sustain  an  action  for  defama- 
tion without  the  joinder  of  her  husband,  where 
it  appears  that  he  has  deserted  her  and  is  un- 
willing to  protect  her  reputation.  Rangier  v. 
Hummel,  37  Pa.  Si.  130.  Compare  Smith  v. 
Smith,  45  Pa.  St.  403. 

In  Tennessee  it  has  been  held  that  where  the 
husband  is  dissipated,  lives  apart  from  the 
wife,  and  contribules  nothing  to  her  support, 
and  the  wife  is  engaged  in  business  on  her 
own  account,  this  is  such  an  abandonment, 
within  the  spirit  of  the  statute,  as  will  enable 
the  wife  to  contract  and  to  sue  and  be  sued  in 
her  own  name.  Yeatman  v.  Bellmain,  6  Lea 
(Tenn.)  488.  To  the  same  effect  see  Cocke  v. 
Garrett,  7  Baxt.  (Tenn.)  360. 
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Under  Statute  in  West  Virginia  it  has  been 
held  that  the  legal  disability  of  a  married  wo- 
man living  separate  and  apart  from  her  hus- 
band to  enter  into  any  contract  is  removed. 
Peck  v.  Marling,  22  W.  Va.  708. 

1.  Removal  of  Wife's  Disabilities  by  Husband's 
Abjuration  of  the  Realm.  —  Weyland's  Case, 
cited  in  1  Coke  Litt.  133a;  Carrol  v.  Blencow,  4 
Esp.  27;  Canal  Bank  v.  Partee,  99  U.  S.  330; 
Norton  v.  Meader,  4  Sawy.  (U.  S.)  603;  Worth- 
ington  v.  Cooke,  52  Md.  307;  Gallagher  v. 
Delargy,  57  Mo.  29;  Wagg  v.  Gibbons,  5  Ohio 
St.  582;  Brown  v.  Killingsworth,  4  McCord  L. 
(S.  Car.)  429;  Cole  v.  Seeley,  25  Vt.  220,  60 
Am.  Dec.  258.  See  also  Cornwall  v.  Hoyt,  7 
Conn.  427;  Cusack  v.  White,  2  Mill  (S.  Car.) 
279,  12  Am.  Dec.  669;  Hall  v.  Faust,  9  Rich. 
Eq.  (S.  Car.)  294. 

2.  Effect  of  Husband's  Accepting  Permanent 
Abode  in  Another  State.  —  Arthur  v.  Broadnax, 
3  Ala.  557,  37  Am.  Dec.  707;  Mead  v.  Hughes, 
15  Ala.  146,  50  Am.  Dec.  123;  Wolf  v.  Bauer- 
eis,  72  Md.  486.  See  also  Krebs  v.  O'Grady, 
23  Ala.  731,  58  Am.  Dec.  312;  Robinson  v 
Reynolds,  1  Aik.  (Vt.)  174,  15  Am.  Dec.  673. 

Wife  May  under  Such  Circumstances  Become  Sole 
Trader,  —  Arthur  v.  Broadnax,  3  Ala.  557,  37 
Am.  Dec.  707;  James  v.  Stewart,  9  Ala.  855; 
Mead  v.  Hughes,  15  Ala.  141,  50  Am.  Dec. 
123;  Roland  v.  Logan,  18  Ala.  309;  Young  v. 
Pollak,  85  Ala.  439. 

Conveyance  of  Real  Estate  Held  Valid  at  Com- 
mon Law.  —  Buford  v.  Adair,  43  W.  Va.  211. 

Contra  in  Some  Jurisdictions  under  Statutes  pro- 
viding that  a  married  woman  cannot  dispose 
of  her  real  property  without  the  consent  of 
her  husband  and  cannot  execute  a  good  and 
valid  deed  to  pass  real  estate  unless  he  shall 
join  in  the  deed.  Rhea  v.  Rhenner,  1  Pet. 
(U.  S.)  105;  Harrison  v.  Brown,  16  Cal.  288; 
Beckman  v.  Stanley,  8  Nev.  257.  See  also 
Concord  Bank  v.  Bellis,  10  Cush.  (Mass.)  276. 
Compare  Wright  v.  Hays,  10  Tex.  130,  60  Am. 
Dec.  200. 

May  Maintain  Suit  for  Personal  Injury.  —  Wolf 

v.  Bauereis,  72  Md.  486. 

3.  Clark  v.  Valentino,  41  Ga.  143;  Phelps  v. 
Walther,  78  Mo.  323,  47  Am.  Rep.  112;  Palmer 
v.  McMasters,  6  Mont.  169.  Compare  Chou- 
teau v.  Merry,  3  Mo.  254;  Bracket  v.  Drew,  20 
N.  H.  441. 

4.  Effect  of  Husband's  Renunciation  of  Marital 
Relation  Coupled  with  Continued  Absence  from 

State.  —  Schwartz  v.  Reesch,  2  App.  Cas.  (D. 
C.)  440;  Love  v.  Moynehan,  16  111.  277,  63  Am. 
Dec.  306;  Prescott  v.  Fisher,  22  111.  390;  Mix 
v.  King,  55  111.  434;  Smith  v.  Silence,  4  Iowa 
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the  decisions  in  England  seems  to  be  that  the  wife  of  an  Englishman  who 
departs  the  realm  is  capable  of  acting  as  a  feme  sole  in  those  cases  only  where 
he  is  civilly  dead  and  in  a  situation  that  precludes  return,  as  where  he  is  ban- 
ished, transported,  or  has  abjured  the  realm,  and  that  his  mere  absence  from 
the  realm  and  desertion  of  his  wife,  no  matter  how  long  continued,  will  not 
render  her  a  feme  sole;  1  and  this  rule  has  been  adopted  to  some  extent  in  the 
United  States* 

(5)  Insanity  of  Husband.  —  It  has  been  held  that  the  facts  that  the  hus- 
band is  insane,  and  is  living  separate  from  the  wife  at  an  almshouse,  will  not 
confer  upon  the  wife  any  power  to  bind  herself  by  contract.3  On  the  other 
hand,  it  has  been  held  that  a  wife  whose  husband  is  insane  and  is  confined  in 
an  asylum  outside  the  state  in  which  she  resides  is  thereby  empowered  to  sue 
in  her  own  name  for  a  personal  tort  as  though  her  husband  were  civiliter 
mortuus. 4 

(6)  Divorce.  —  A  woman  may  act  as  a  feme  sole  where  she  has  been 
divorced  a  vinculo  matrimonii.*  But  it  has  been  held  that  a  divorce  a  mensa 
et  thoro  does  not  so  far  destroy  the  relation  of  husband  and  wife  as  to  make 
the  latter  a  feme  sole  so  that  she  may  contract,  and  sue  and  be  sued,6  though 
in  Massachusetts  a  different  rule  has  been  laid  down.7 

III.  Rights,  Duties,  and  Liabilities  Inter  Se  —  1.  Personal  Rights  —  a. 
Of  Husband  —  (1)  To  Act  as  Head  of  Family.  — At  common  law,  the  hus- 
band is  the  head  of  the  family,  and  as  such  the  wife  must  love,  honor,  and 
obey  him.8  This  doctrine  has  not  been  altered  by  statutes  conferring 
increased  property  rights  on  married  women,  and  hence  the  fact  that  the 


324,  66  Am.  Dec.  137;  Ayer  v.  Warren,  47  Me. 
231;  Gregory  v.  Pierce,  4  Met.  (Mass.)  478; 
Chapman  v.  Lemon.  (Supm.  Ct.  Spec.  T.)  11 
How.  Pr.  (N.  Y.)  235;  Osborn  v.  Nelson,  59 
Barb.  (N.  Y.)  375.  See  also  Kendall  v.  Jenni- 
son,  1 19  Mass.  251 ;  King  v.  Paddock,  18  Johns. 
(N.  Y.)  141. 

Clear  Proof  of  Absolute  Abandonment  Necessary. 
—  Ayer  v.  Warren,  47  Me.  231;  Gregory  v. 
Pierce,  4  Met.  (Mass.)  478.  See  also  Com.  v. 
Cullins,  1  Mass.  116. 

The  Burden  of  Proof  is  on  the  person  relying 
upon  the  fact  to  show  that  the  husband,  when 
he  left  the  stale,  intentionally  and  actually  re- 
nounced his  marital  rights  and  duties,  and  so 
far  deseried  and  abandoned  his  wife  that  she 
was  thereafter  entitled  to  make  contracts  as  a 
feme  sole.  Gregory  v.  Pierce,  4  Met.  (Mass.) 
480;  Kendall  v.  Jennison,  119  Mass.  251. 

1.  Effect  in  England  of  Husband's  Absence  Not 
Amounting  to  Abjuration  of  Realm.  —  Bogget  v. 
Frier,  11  East  301;  Marsh  v.  Hutchinson,  2  B. 
&  P.  226;  Williamson  v.  Dawes,  9  Bing.  295, 
23  E.  C.  L.  282.  See  also  Farrar  v.  Granard, 
1  B.  &  P.  N.  R.  80;  Kay  v.  De  Pienne.  3 
Campb.  123.  Compare  Cecil  v.  Juxon,  t  Atk. 
278. 

2.  In  8outh  Carolina  the  rule  was  at  one  time 
laid  down  that  if  the  husband  departs  the 
state' for  the  purpose  of  residing  abroad  with- 
out the  intention  of  returning,  such  action 
renders  ihe  wife  competent  to  contract  and  to 
sue  and  be  sued  as  if  she  were  a  feme  sole. 
Bean  v.  Morgan,  4  McCord  L.  (S.  Car.)  148. 

But  in  the  later  ca9e  of  Boyce  v.  Owens,  I 
Hill  L.  (S.  Car.)  8,  a  contrary  view  was  main- 
tained. 

In  neither  of  these  cases,  however,  was  it 
positively  shown  that  the  husband  left  the 
country  with  the  intention  of  not  returning. 


See  also  Robinson  v.  Reynolds,  I  Aik.  (Vt.) 
174,  15  Am.  Dec.  673. 

3.  Wife's  Disability  to  Contract  Held  Not  to  Be 
Removed  by  Husband's  Insanity.  —  Shaw  v. 
Thompson,  16  Pick.  (Mass.)  198,  26  Am.  Dec. 
655. 

4.  Wife  Empowered  to  Sue  by  Husband's  Con- 
finement in  Insane  Asylum  Outside  of  State.  — 

Gustin  v.  Carpenter,  51  Vt.  585. 

Under  statute  in  Missouri  it  has  been  held 
that  the  insanity  and  confinement  of  a  hus- 
band in  an  asylum,  and  his  failure  for  years, 
on  this  account,  to  support  his  wife,  give  her 
aright  to  bring  an  action  in  her  own  name 
for  her  earnings  and  those  of  her  minor  chil- 
dren.   Harris  v.  Bohle,  19  Mo.  App.  529. 

In  New  Brunswick  it  has  been  held  under 
statute  that  a  married  woman  whose  husband 
is  insane  and  is  confined  in  a  lunatic  asylum 
and  who  is  compelled  to  support  herself  by 
keeping  a  boarding  house,  may  sue  and  re 
cover  in  her  own  name  the  amount  due  from 
a  boarder  lodging  in  the  house  after  her  hus 
band's  insanity.  Abell  V.  Light,  12  N.  Bruns 
97- 

5.  Divorce  a  Vinculo  as  Removing  Wife's  Dis 
abilities. —  Hatchett  v.  Baddclcy,  2    W.  Bl 
1082;  Capel  v.  Powell,  17  C.  B.  N.  S.  743,  112 
E.  C.  L.  743;   Chase  v.  Chase,  6  Gray  (Mass.) 
159.    See  also  Piper  v.  May,  51  Ind.  283. 

6.  Disabilities  Not  Removed  by  Divorce  a 
Mensa.  —  Lewis  v.  Lee,  3  B.  &  C.  291,  10  E.  C. 
L.  84;  Fa'thornc  v.  Blaquire,  6  M.  &  S.  73; 
Clark  7'.  Clark,  6  W.  &  S.  (Pa.)  87;  Harley  v. 
Leonard,  4  Pa.  Super.  Ct.  435. 

7.  Pierce  v.  Burnham.  4  Met.  (Mass  )  303; 
Dean  v.  Richmond,  5  Pick.  (Mass.)  461.  See 
also  Barber  v.  Barber.  21  How.  (U.  S.)  5R2. 

8.  Husband  Head  of  Family.  —  Com.  v.  Wood, 
97  Mass.  229. 
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family  Lives  in  a  house  owned  by  the  wife  does  not  affect  the  husband's  right 
in  this  respect.1  Nor  do  statutes  giving  to  a  married  woman  the  right  to 
carry  on  any  trade  or  business  on  her  sole  and  separate  account  deprive  the 
husband  of  his  common-law  right  to  regulate  and  control  his  household.2 

Absence  or  Insanity  of  Husband.  —  But  to  this  general  common-law  doctrine  there 
are  exceptions,  and  where  the  husband  is  insane,3  or  absent  from  home  for  a 
considerable  time,  *  the  wife  is  to  be  regarded,  to  some  extent  at  least,  as  the 
head  of  the  family  and  entitled  to  the  control  thereof. 

(2)  To  Confer  Family  Name.  —  In  accordance  with  this  doctrine  vesting  in 
the  husband  the  headship  of  the  family,  it  is  a  general  rule,  fixed  by  custom 
at  least,  that  marriage  confers  upon  the  wife  the  surname  of  the  husband.5 

(3)  To  Fix  Matrimonial  Domicil  or  Residence.  —  The  husband  as  the  head 
of  the  family  has  the  right  also  to  fix  the  matrimonial  residence  or  domicil 
without  the  consent  of  the  wife,  and  the  wife  is  bound  to  follow  her  husband 
when  he  changes  his  residence,  provided  the  change  is  made  by  him  in  the 
bona  fide  exercise  of  his  power.6  And  it  has  been  held  that  this  rule  is  not 
altered  by  an  antenuptial  agreement  to  the  contrary.7  But  the  husband  can- 
not change  his  residence  through  whim  or  caprice,8  or  as  a  mere  punishment 
of  the  wife,9  or  take  her  to  a  place  where  he  does  not  intend  to  reside  with 
her  himself,10  or  where  her  health  or  comfort  will  be  endangered.11 

(4)  Cohabitation.  — The  husband  is  entitled  to  the  society  of  the  wife,  and 
she  is  not  justified  in  leaving  him  or  in  refusing  him  matrimonial  intercourse 
without  a  valid  cause.12  In  England,  it  seems,  the  husband  has  a  remedy 
against  the  wife,  where  he  is  denied  the  right  of  cohabitation,  by  a  suit  for 
the  restitution  of  conjugal  rights,  but  by  statute  a  decree  can  no  longer  be 
enforced  by  attachment.13    In  the  United  States  no  such  remedy  exists,14  but 


1.  Husband's  Right  as  Head  of  Family  Not 
Altered  by  Separate  Property  Acts.  —  Com.  v. 
Wood,  97  Mass.  229;  Com.  v.  Carroll,  124 
Mass.  30;  Com.  v.  Hill,  145  Mass.  305.  See 
also  Rogers  v.  Boyd,  33  Ala.  175;  Elijah  v. 
Taylor,  37  111.  247. 

2.  Com.  v.  Barry,  115  Mass.  146;  Com.  v. 
Carroll,  124  Mass.  30.  See  also  Glover  v.  Al- 
cott,  11  Mich.  485. 

3.  Wife  of  Insane  Husband  as  Head  of  Family. 

—  Sawyer  v.  Cutting,  23  Vt.  486;  Robinson  v. 
Frost,  54  Vt.  105,  41  Am.  Rep.  835. 

Thus  it  has  been  held  that,  as  between  the 
wife  and  the  husband's  father,  the  wife  is  en- 
titled to  the  custody  and  control  of  her  insane 
husband,  it  appearing  that  no  statutory  guard- 
ian has  been  appoinled.  Robinson  v.  Frost, 
54  Vt.  105,  41  Am.  Rep.  835. 

4.  Wife  as  Head  of  Family  in  Husband's  Ab- 
sence.—  Ann  Berta  Lodge  No.  42  v.  Lever- 
ton,  42  Tex.  18;  Felker  v.  Emerson,  16  Vt. 
653,  42  Am.  Dec.  532. 

5.  Husband's  Right  to  Confer  Family  Name.  — 
Fendall  v.  Goldsmid,  2  P.  D.  263. 

6.  Husband's  Right  to  Fix  Matrimonial  Domicil. 

—  Hardenbergh  v.  Hardenbergh,  14  Cal.  654; 
Babbitt  v.  Babbitt,  69  111.  277;  Boyce  v. 
Boyce,  23  N.  J.  Eq.  346;  Cutler  v.  Cutler,  2 
Brewst.  (Pa.)  511:  Angier  v.  Angier,  7  Phila. 
(Pa.)  305. 

For  a  Full  Discussion  of  the  Question  as  to 
What  Determines  the  Domicil  of  the  Wife,  see  the 
title  Domicil,  vol.  10,  p.  32. 

As  to  When  the  Refusal  of  the  Wife  to  Remove 
Will  Amount  to  Desertion  so  as  to  give  a  cause 
for  divorce,  see  the  title  Divorce,  vol.  9,  p. 
767. 


As  to  What  Will  Amount  to  the  Husband's  De- 
sertion so  as  to  give  cause  for  divorce,  see  the 
title  Divorce,  vol.  9,  p.  764  et  seq. 

As  to  the  Presumption  that  a  Married  Man's 
Domicil  Is  with  His  Wife  and  Family,  see  the 
title  Domicil,  vol.  10,  p.  23. 

7.  Husband's  Right  to  Fix  Domicil  Not  Altered 
by  Antenuptial  Agreement.  —  Hair  v.  Hair,  10 
Rich.  Eq.  (S.  Car.)  163. 

8.  Cutler  v.  Cutler,  2  Brewst.  (Pa.)  511. 

9.  Boyce  v.  Boyce,  23  N.  J.  Eq.  346. 

10.  Boyce  v.  Boyce,  23  N.  J.  Eq.  346. 

11.  Powell  v.  Powell,  29  Vt.  148;  Gleason  v. 
Gleason,  4  Wis.  64. 

12.  Husband's  Right  of  Cohabitation.  —  Barnes 
v.  Allen,  30  Barb.  (N.  Y.)  668._ 

A  Postnuptial  Contract  i n  which  the  husband 
agrees  to  pay  money  to  the  wife  in  considera- 
tion of  her  living  with  him  is  Void  as  being 
without  consideration.  Copeland  v.  Boaz,  9 
Baxt.  (Tenn.)  223,  40  Am.  Rep.  89;  Roberts  v. 
Frisby,  38  Tex.  219;  Ximines  v.  Smith,  39 
Tex.  50.  See  also  Merrill  v.  Peaslee,  146 
Mass.  460,  4  Am.  St.  Rep.  334. 

See  generally  the  title  Illegal  Contracts, 
post. 

13.  Suit  for  Restitution  of  Conjugal  Rights.  — 

Reg.  v.  Jackson,  (1891)  1  Q.  B.  685. 

But  a  suit  for  the  restitution  of  conjugal 
rights  cannot  be  maintained  on  the  ground  of 
a  total  and  absolute  refusal  of  matrimonial  in- 
tercourse; a  cessation  of  cohabitation  must  be 
shown  to  warrant  a  decree.  Orme  v.  Orme,  2 
Add.  Ecc.  382.  See  also  Southwick  v.  South- 
wick,  97  Mass.  329. 

14.  Suit  for  Restitution  of  Conjugal  Right! 
Not  Available  in  United  States.  —  See  Baugh. 
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in  a  proper  case  the  husband  may  apply  for  a  divorce.1 

(5)  Control  and  Custody  of  Wife.  —  At  common  law  the  husband  has,  as  a 
general  rule,  the  right  to  the  custody  of  his  wife,  whose  actions  he  may  con- 
trol and  restrain.'2  Accordingly  the  doctrine  has  been  laid  down  that  where 
the  wife  makes  an  undue  use  of  her  liberty,  either  by  squandering  away  her 
husband's  estate  or  by  going  into  lewd  company,  it  is  lawful  for  the  husband, 
in  order  to  preserve  his  estate  or  his  honor,  to  lay  the  wife  under  a  restraint.3 
At  one  time,  moreover,  it  was  held  that  in  order  to  prevent  the  wife  from 
leaving  him,  the  husband  had  the  right  to  confine  and  restrain  her  for  an 
indefinite  time  if  he  used  no  cruelty  and  imposed  no  hardship  or  unnecessary 
restraint,  though  there  was  no  reason  from  her  past  conduct  to  apprehend  that 
she  would  avail  herself  of  her  absence  from  his  control  to  injure  either  his 
honor  or  his  property.4  But  in  a  recent  English  case  this  doctrine  was  criti- 
cised, and  it  was  held  that  the  husband  has  no  such  control  and  dominion  over 
the  wife  as  to  justify  him  in  keeping  her  in  confinement  merely  because  she 
refuses  to  live  with  him.5 

(6)  Chastisement  of  Wife.  —  For  this  branch  of  the  subject  reference  is 
made  in  the  note  below  to  another  title  in  this  work  where  the  law  is  pre- 
sented, and  the  cases  are  collected.6 

(7)  Services  of  Wife.  —  The  wife's  obligation,  apart  from  statute,  to  render 
family  services  is  co-extensive  with  the  husband's  obligation  to  support  her.7 
Hence  in  a  case  where  the  wife  had  been  appointed  custodian  of  her  insane 
husband,  it  was  held  that  she  could  not  recover  compensation  for  her  services 
in  that  capacity  from  his  estate,  notwithstanding  a  contract  to  that  effect  with 
the  husband's  guardian. H 

(8)  Support.  —  A  married  woman  is  not,  it  seems,  apart  from  statute, 
bound  to  support  her  husband  except  to  the  extent  that  she  owes  him  her 
services,  though  she  has  a  separate  estate  and  he  is  insolvent.9  But  provision 
is  made  by  statute  in  some  jurisdictions,  for  the  maintenance,  out  of  the  wife's 
estate,  of  a  husband  unable  to  support  himself.10 

(9)  Burial. — The  general  tendency  of  the  courts  is  to  hold  that  in  the 
absence  of  any  testamentary  disposition,  the  duty  as  well  as  the  right  of  the 
surviving  wife  to  control  and  care  for  the  dead  body  of  the  husband  and  to 
select  a  proper  place  of  interment  is  paramount  to  that  of  the  next  of  kin,11  but 

v.  Haugh,  37  Mich.  62;  Cruger  v.  Douglas,  4  habeas  corpus;  the  right  of  the  wife  to  obtain 

EJw.  (N.  Y.)  433;   Westlake  v.  Westlake,  34  release  of  the  husband  by  habeas  corpus. 
Ohio  St.  621,  32  Am.  Rep.  397.  6.  See  the  title  Assault  and  Battery,  vol. 

1.  See  the  title  Divorce,  vol.  9,  p.  723.  2,  pp.  963,  964. 

2.  Husband's  Right  to  Custody  and  Control  of  7.  Husband's  Eight  to  Wife's  Services  in 
Wife.  —  Bac.  Abr.,  tit.  Baron  and  Feme,  B.  Family.  —  Randall  v.  Randall,  37  Mich. 
See  also  In  re  Cochrane,  8  Dowl.  P.  C.  630.  563. 

3.  Rex  v.  Lister,  I  Stra.  478;  State  v.  Cra-  As  to  the  husband's  right  to  the  wife's  earn- 
ton,  6  Ired.  L.  (28  N.  Car.)  164.  ings.  see  infra,  this  section,  Property  Rights. 

4.  In  re  Cochrane,  8  Dowl.  P.  C.  630.    It         8.  Grant  v.  Green,  41  Iowa  88. 

should  be  stated,  however,  that  it  appeared  in         9.  Wife  Not  Bound  to  Support  Insolvent  Hus- 

this  case  that  before  the  restraint  was  exercised  band  at  Common  Law.  —  Wylly  v.  Collins,  9  Ga. 

over  the  wife  by  the  husband  she  had  left  him  223. 

and  had  resided  at  Paris,  living  with    her         As  to  the  liability  of  the  wife's  separate 

mother  at  a  common  boarding  house  there,  estate  for  necessaries  and  family  expenses, 

and  had  been  permitted  by  her  mother  lo  go  see  the  title  Separate  Property  (ok  Married 

to  masked  balls  and  other  places  of  that  dc-  Women). 

scriplion  in  the  company  of  persons  unknown         10.  Civ.  Code  Cal.  (1897),  §  176;  Hicklc  v. 

to  the  husband,  though  there  was  nothing  to  Hicklc,  6  Ohio  Cir.  Ct.  490,  3  Ohio  Cir.  Dec. 

show  that  she  had  suffered  any  loss  of  char-  552.    Sec  also  the  statutes    of   the  vaiious 

actcr  whatever.  states. 

5.  Reg.  v.  Jackson,  (1891)  1  Q.  B.  671.  See  11.  Duty  of  Wifo  to  Bury  Husband. —  Larson  v. 
also  State  v.  Weathers,  98  N.  Car.  687.  Chase,  47  Minn.  307,  23  Am.  St.  Rep.  370. 

Habeas  Corpus.  —  See  the  title  Haiieas  Corpus,         A  full  discussion  of  the  right  of  the  wife  to 

snte,  p.  125,  for  the  following   matters:  the  the  custody  of  the  dead  bodv  of  the  husband, 

wife's  right  to  release  from  the  custody  of  and  of  her  corresponding  duty  to  make  inter- 

her  husband  by  habeas  corpus;  the  right  of  the  mcnt,  will  be  found  in  the  title  Dead  Body, 

husband  to  outain  custody  of  the  wife  by  vol.  8,  p.  834. 
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this  right,  it  seems,  terminates  with  the  burial,  and  thereafter  the  disposition 
or  control  of  the  remains  belongs  exclusively  to  the  next  of  kin.1 

b.  Ol  WIFE  —  (i)  Cohabitation. — The  common  law  recognizes  the  right 
of  the  wife  as  well  as  of  the  husband  to  cohabitation,  and  in  England  this  right 
is  enforceable  against  the  husband  in  a  suit  for  the  restitution  of  conjugal 
rights.3  But  this  suit  cannot  be  maintained  on  the  ground  of  a  total  or- 
absolute  denial  of  matrimonial  intercourse;  a  cessation  of  cohabitation  must 
be  shown  to  warrant  a  decree.3  In  the  United  States,  as  a  general  rule,  at 
least,  no  such  suit  is  maintainable,  but  the  wife  is  left  to  her  remedy  by 
divorce.4 

(2)  Maintenance  —  (a)  in  General.  —  The  marriage  contract  imposes  upon  " 
the  husband  the  duty  of  supporting  his  wife  in  a  way  suitable  to  her  situation 
and  his  condition  in  life,  and  a  failure  to  perform  this  duty  is  a  wrong 
acknowledged  at  common  law,  though  there  was  there  no  personal  remedy, 
because  there  the  wife  could  not  sue  the  husband.5  No  court,  not  even  the 
Ecclesiastical  Court,  had  any  original  jurisdiction  to  give  to  the  wife  a  sep- 
arate maintenance,  but  it  was  always  as  incidental  to  some  other  matter,  such 
as  a  proceeding  for  a  divorce  or  legal  separation,  or  an  application  in  equity 
upon  supplicavit  for  security  of  the  peace  against  the  husband,  that  she  became 
entitled  to  a  separate  provision.6  In  many  jurisdictions  independently  of  stat- 
ute, courts  of  equity  may,  in  the  exercise  of  an  inherent  and  original  power, 
entertain  a  bill  for  separate  maintenance  apart  from  any  proceeding  for  divorce 
or  separation.7    But  the  apparent  weight  of  authority  is  opposed  to  this  rule.8 

By  statute,  however,  in  England  and  in  many  jurisdictions  in  the  United 
States,'  the  wife  may  appeal  to  the  courts  for  support  from  the  husband  with- 
out asking  for  a  divorce.9 

(b)  Nonsupport  of  Wife  as  Criminal  Offense.  —  At  common  law  it  is  not  a  criminal 
offense  to  leave  a  wife  without  the  means  of  support.10    But  statutes  exist  in  ■ 
England  and  in  many  jurisdictions  in  the  United  States  making  the  neglect  or 
refusal  by  the  husband  to  support  the  wife  a  criminal  offense  under  certain ' 

1.  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293,  82  her  to  comply  with  his   request.    Gahn  v. 
Am.  Dec.  506.  Darby,  36  La.  Ann.  70. 

2.  Suit  by  Wife  for  Restitution  of  Conjugal  Divorce.  —  For  a  discussion  of  the  wife's 
Rights.  —  Firebrace  v.  Firebrace,  4  P.  D.  63;  remedy  by  suit  for  divorce,  see  the  title 
Yelverton  v.  Yelverton,  1  Sw.  &  Tr.  586;  Orme  Divorce,  vol.  9,  p.  723. 

v.  Orme,  2  Add.  Ecc.  382.  5.  Husband's  Maintenance  of  Wife  an  Unenforce- 

The  Matrimonial  Causes  Act  of  1884,  however,  able  Duty  at  Common  Law.  —  Butler  v.  Butler,  4 

deprived  the  courts  of  the  power  to  enforce  a  Litt.  (Ky.)  205;   Morrison  v.  Holt,  42  N.  H. 

decree  for  the  restitulion  of  conjugal  rights  by  478,  80  Am.  Dec.  120. 

attachment  and  substituted  for  that  power  two  In  Hallett  v.  Hallett,  8  Ind.  App.  305,  it  was 

things:  it  gave  power  in  the  case  of  both  hus-  held  that  the  wife  of  an  insane  husband  had 

band   and  wife   to   order  certain  pecuniary  no  righi  of  action  against  her  husband  or  his 

allowances,  and  it  further  provided  that  non-  guardian  for  support  out  of  his  estate, 

compliance  with  the  decree  for  restitution  of  As  to  the  husband's  liability  for  his  wife's 

con j ugal  rights  should  be  deemed  to  amount  necessaries,  see  infra,  this  title,  Rights  and 

to  deserlion  without  reasonable  cause.    Reg.  Liabilities  as  to  Third  Persons, 

v.  Jackson,  (1S91)  1  Q.  B.  685.  6.  Ball  v.  Montgomery,  2  Ves.  Jr.  191;  Ross 

3.  Orme  v.  Orme,  2  Add.  Ecc.  382.    See  also  v.  Ross,  69  111.  569. 

Southwick  v.  Southwick,  97  Mass.  329.  For  a  discussion  of  the  wife's  right  to  ali- 

4.  Suit  for  Restitution  of  Conjugal  Rights  Not  mony,  see  the  title  Alimony,  vol.  2,  p.  91. 
Recognized  in  United  States.  —  Baugh  v.  Baugh,  7.  See  the  title  Alimony,  vol.  2,  p.  94. 

37  Mich.  62;   Cruger  v.  Douglas,  4  Edw.  (N. "  8.  Furth  v.  Furth,  (N.  J.  1898)  39  Atl.  Rep. 

Y.)  433,  affirmed  5  Barb.  (N.  Y.)  225;  Westlake  128;    Pierce   v.    Pierce,  9  Hun   (N.  Y.)  50, 

v.  Westlake,  34  Ohio  St.  621,  32  Am.  Rep.  397.  affirmed  71  N.  Y.  154,  27  Am.  Rep.  22.  See 

Under  the  Civil  Code  of  Louisiana  it  has  been  the  title  Alimony,  vol.  2,  p.  94. 

held  that  if  the  husband  decides  to  change  the  9.  Pape  v.  Pape,  20  Q.  B.  D.  76;  Reg.  v. 

matrimonial  domicil  from  one  place  to  another  Leresche,  (1891)2  Q.  B.  418;  Ross  v.  Ross,  69 

for  reasons  of  his  own,  the  wife  must  follow  III.  569;  Carr  v.  Carr,  6  Ind.  App.  377;  Doole 

him  to  his  new  abode,  and  her  refusal  without  v    Doole,  144  Mass.  278.    See  also  the  title 

lawful  cause  will  be  construed  as  an  abandon-  Alimony,  vol.  2,  p.  05. 

ment  within  the  meaning  of  the  law  and  will  10.  Failure  to  Support  Wife  Not  an  Offense  at 

justify  his  demand  for  a  judgment  ordering  Common  Law. — Exp.  Jackson,  45  Ark.  158. 
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circumstances.1  It  has  been  held  to  be  a  sufficient  defense  to  a  prosecution 
for  this  offense  that  there  has  been  a  divorce  from  bed  and  board,2  or  a  sep- 
aration by  mutual  consent,3  or  that  the  wife  has  been  guilty  of  adultery,4  or 
has  treated  the  husband  with  such  cruelty  as  would  justify  a  divorce,5  or  that 


1.  Nonsupport  of  Wife  a  Statutory  Crime. — 

5  Geo.  IV.,  c.  83,  §§  3,  4;  Rex  v  Flintan,  1  B. 

6  Ad.  227,  20  E.  C.  L.  380;  Reeve  v.  Wood,  5 
B.  &  S.  364,  117  E.  C.  L.  364;  Flannagan  v. 
Overseers  of  Poor,  8  El.  &  Bl.  451,  92  E.  C.  L. 
451;  Reeve  v.  Yeates,  8  Jur.  N.  S.  751;  Reg. 
v.  Holmes,  29  Ont.  362;  Poole  v.  People,  24 
Colo.  510;  State  v.  Ransell,  41  Conn.  433; 
State  v.  Schweitzer,  57  Conn.  532;  State  v.  Mc- 
Cullough,  (Del.  1898)  40  Atl.  Rep.  237;  Com. 
v.  Simmons,  165  Mass.  356;  McLorinan  v. 
Ryno,  49  NT.  J.  L.  603;  Cohen  v.  Watson,  58 
N.  J.  L.  499;  Beard  v.  State,  11  Ohio  Cir.  Ct. 
65,  5  Ohio  Cir.  Dec.  87. 

In  Alabama  it  is  made  a  criminal  offense  by- 
statute  for  a  husband  to  abandon  his  family 
and  leave  them  in  danger  of  becoming  a  bur- 
den to  the  public.    Carney  v.  State,  84  Ala.  7. 

It  has  been  held  that  this  statute  must  be 
construed  to  mean  that  the  danger  of  becom- 
ing a  burden  to  the  public  need  not  be  imme- 
diate or  imminent,  but  that  the  family  would 
probably  become  a  burden  by  reason  of  a  con- 
tingency likely  to  happen  within  a  reasonable 
time  and  in  the  ordinary  course  of  events. 
Carney  v.  State,  84  Ala.  7. 

Under  statute  in  A/issouri  in  order  to  consti- 
tute the  offense  of  wife  abandonment  two 
things  must  concur  —  a  desertion  or  abandon- 
ment and  nonsupport.  State  v.  Fuchs,  17  Mo. 
App.  45S;  Stale  v.  Larger,  45  Mo.  510;  State 
v.  Weber,  48  Mo.  App.  500;  State  v.  Satchwell, 
68  Mo.  App  39;  Slate  v.  Linck,  68  Mo.  App. 
162. 

In  establishing  the  abandonment  or  deser- 
tion it  is  incumbent  upon  the  state  to  give  evi- 
dence of  the  absence  of  good  cause  tor  the 
abandonment,  although  in  so  doing  it  is  neces- 
sary to  prove  a  negative.  State  v.  Greenup, 
30  Mo.  App.  299;  State  v.  Brinkman,  40  Mo. 
App.  284;  Slate  v.  Satchwell,  68  Mo.  App.  39; 
State  v.  Linck,  68  Mo.  App.  162. 

Under  statute  in  New  York  husbands  are 
punishable  as  disorderly  persons  where  they 
actually  abandon  their  wives  or  children  with- 
out adequate  support,  or  leave  them  in  danger 
of  becoming  a  burden  upon  the  public,  or 
neglect  to  provide  for  them  according  to  their 
means,  or  threaten  to  run  away  and  leave 
their  wives  or  children  a  burden  upon  the  pub- 
lic. People  v.  Hodgson,  (N.  Y.  1891)  27  N.  E. 
Rep.  378;  Bulkley  v.  Boyce,  48  Hun  (N.  Y.) 
259;  People  v.  Hinsdale,  29  N.  Y.  App.  Div. 
364;  Duffy  v.  People,  6  Hill  (N.  Y.)  75. 

A  similar  statute  exists  in  New  fersey.  See 
O'Shaughnessy  v.  McLorinan,  43  N.  J.  L.  410. 
And  see  also  Disorderly  Persons,  vol.  9, 
P-  538. 

Desertion  Occurring  in  Another  State.  —  Under 
statute  in  Delavmre  it  has  been  held  not  to  be 
necessary  that  the  desertion  should  have  oc- 
curred in  that  state  in  order  to  warrant  a 
prosecution  against  the  husband,  but  it  is 
sufficient  if  the  husband  is  in  the  state.  State 
v.  McCullough,  (Del.  1898)  40  Atl.  Rep.  237. 
Sec  also  Com.  v.  Bailey,  1  Leg.  Gaz.  Rep. 
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(Pa.)  87.  Compare  State  v.  Weber,  48  Mo. 
App.  503;  People  v.  Vitan,  (Ct.  Gen.  Sess.)  8 
N.  Y.  Crim.  25;  Bayne  v.  People,  14  Hun  (N. 
Y.)  181. 

2.  Divorce  a  Mensa  as  Defense. —  Under  stat- 
ute in  New  York  a  husband  is  not  guilty  of 
desertion  or  abandonment  of  his  wife,  within 
the  meaning  of  the  statute,  after  a  decree  of 
separation  from  bed  and  board  has  been  pro- 
nounced at  the  suit  of  the  wife,  though  no 
allowance  of  alimony  has  been  made.  People 
v.  Cullen,  153  N.  Y.  635. 

But  it  has  been  held  that  the  fact  that  a  di- 
vorce suit  brought  by  the  husband  against  the 
wife  is  still  pending,  and  that  a  gross  sum  of 
fifty  dollars  as  alimony  pendente  lite  has  been 
awarded,  will  be  no  defense  to  the  prosecution 
for  nonsupport.  People  v.  Mitchell,  2  Thomp. 
&  C.  (N.  Y.)  172.  To  the  same  effect  see  State 
v.  Gunzler,  52  Mo.  172. 

And  under  statute  in  Massachusetts  it  has 
been  held  that  the  facts  that  the  husband  has 
filed  a  libel  for  divorce  against  the  wife,  which 
has  been  dismissed,  and  that  a  motion  for  ali- 
mony penden te  lite  has  been  denied,  will  be  im- 
material.   Com.  v.  Simmons,  165  Mass.  356. 

3.  Separation  by  Consent  as  Defense.  —  Stale  v. 
Weber,  48  Mo.  App.  500;  Com.  v.  Richards, 
131  Pa.  St.  209. 

But  in  People  v.  Meyer,  (N.  Y.  Gen.  Sess.) 
12  Misc.  (X.  Y.)  613,  it  was  held  that  an  agree- 
ment for  voluntary  separation  and  support 
which  the  husband  fails  to  carry  out  is  no  de- 
fense to  a  proceeding  against  him  for  aban- 
donment and  nonsupport. 

4.  Wife's  Adultery  as  Defense.  —  Rex  v.  Flin- 
tan, 1  B.  &  Ad.  227,  20  E.  C.  L.  380;  Carney 
v.  State,  84  Ala.  7;  Hall  v.  State,  100  Ala.  86; 
State  v.  Schweitzer,  57  Conn.  532;  People  v. 
Bliskey,  (County  Ct.)  21  Misc.  (N.  Y.)  433; 
People  v.  Brady,  (Albany  Ct.  Sess.)  13  Misc. 
(N.  Y.)  294.  See  also  Culley  v.  Charman,  7 
Q.  B.  D.  89. 

Mere  Suspicion.  —  But  an  abandonment  is 
not  excused  by  mere  suspicion  of  the  wife's 
infidelity,  and  the  burden  is  upon  the  husband 
to  show  adultery.  Carney  v.  State,  84  Ala.  7; 
State  v.  Schweitzer,  57  Conn.  532. 

Misconduct  After  Abandonment.  —  Nor,  it  has 
been  held,  can  misconduct  of  which  the  wife 
was  guilty  after  the  abandonment  be  set  up 
unless  it  is  connected  in  some  way  with,  and 
tends  to  illustrate  and  explain,  similar  acts 
committed  by  her  before  the  abandonment. 
Hall  v.  State,  100  Ala.  86. 

Contra  —  Adultery  of  Wife  No  Defense.  —  In 
State  v.  Ticrney,  (Del.  1897)  39  Atl.  Rep.  774, 
it  was  held  that  the  husband  is  not  relieved 
from  liability  to  prosecution  for  nonsupport  of 
his  wife  by  reason  of  her  adultery,  but  his 
remedy  is  to  apply  for  a  divorce. 

5.  Wife's  Cruelty  as  Defense.  —  In  Com.  t. 
Porter,  4  Pa.  Dist.  503,  it  was  held  that  in  a 
prosecution  against  a  husband  for  deserting 
and  failing  to  support  his  wife,  in  order  to 
make  a  defense  of  cruelty  and  barbarous  treat- 
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he  has  in  good  faith  proffered  support  which  has  been  rejected  by  the  wife.1 
In  the  same  way  his  inability  to  maintain  the  wife  has  been  held  to  relieve 
him  from  liability.*  But  it  has  been  held  that  the  fact  that  the  wife  has 
means  of  her  own  will  be  no  defense.3 

(3)  Protection.  —  The  law  imposes  on  the  husband  the  obligation  of  pro- 
tecting the  wife  from  insult  or  injury  as  well  as  of  supporting  her.4  And  this 
obligation  extends  to  the  protection  of  the  wife  from  his  own  acts  as  well  as 
from  the  acts  of  a  third  person.5 

Exhibition  of  Articles  of  Peace  Against  Husband.  —  Hence  the  wife  may  exhibit 
articles  of  peace  against  the  husband  on  account  of  his  cruelty.6 

Writ  of  Supplicavit.  —  And  in  England  she  may  have  against  the  husband  a  writ 
of  supplicavit  addressed  to  the  Chancery  Court  for  the  purpose  of  requiring 
him  to  give  security  to  keep  the  peace,  upon  a  showing  that  she  is  in  need  of 
such  protection.7  But  this  writ  is  practically  unknown  in  the  United  States.9 
Under  this  writ,  the  court  has  power  only  to  bind  the  husband  to  his  behavior 
and  not  to  remove  the  wife  from  him,9  and  its  purpose  is  to  protect  the  wife 
from  violence  and  abuse.  It  cannot  be  used  for  the  direct  purpose  of  obtain- 
ing a  permanent  separate  maintenance,  though  the  husband  has  been  guilty 
of  cruel  and  abusive  treatment  of  her  such  as  would  justify  a  libel  for  divorce 
from  bed  and  board.10 

(4)  Burial.  —  It  is  the  duty,  as  well  as  the  right,  of  the  husband  to  dispose 


ment  available,  he  musi.  show  such  cruelty  and 
barbarous  treatment  as  would  render  his  con- 
dition intolerable  and  his  life  burdensome. 

Personal  Dislike  has  bee  n  held  to  be  no  excuse 
for  a  refusal  to  support  and  live  with  the  wife. 
Boulo  v.  State,  49  Ala.  24. 

1.  Husband's  Offer  in  Good  Faith  to  Support  as 
Defense.  —  Lutes  v.  Shelley,  40  Hun  (N.  Y.) 
197;  People  v.  Pettit,  74  N.  Y.  320. 

But  the  rule  is  otherwise  if  the  offer  is  not 
made  in  good  faith.  People  v.  Du  Bois,  (Ct. 
Sess.)  26  N.  Y.  Supp.  895;  People  v.  Frederick, 
78  Hun  (N.  Y.)  36. 

And  it  is  a  question  for  the  trial  magistrate 
to  determine  whether  the  offer  was  made  in 
good  faith.  People  v.  Harris,  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  Supp.  830;  People  v.  Freder- 
ick, 78  Hun  (N.  Y.)  36. 

2.  Husband's  Inability  as  Defense.  —  See  Boulo 
v.  State,  49  Ala.  24.  And  in  State  v.  Linck, 
68  Mo.  App.  161,  it  was  held  to  be  error  to  ex- 
clude evidence  of  the  amount  of  the  husband's 
income  and  his  ability  to  support  his  wife  and 
family. 

Under  Statute  in  Wisconsin  it  has  been  held  to 
be  a  misdemeanor  for  a  husband  to  abandon 
his  wife,  leaving  her  in  a  destitute  condition, 
or,  being  of  sufficient  ability,  to  refuse  or 
neglect  to  provide  for  her  support,  and  the 
words  "  being  of  sufficient  ability."  as  used  in 
the  statute,  refer  as  well  to  capacity  or  skill  to 
earn  or  acquire  property  as  to  property  actu- 
ally owned.    State  v.  Witham  70  Wis.  473. 

Nonsupport  by  Minor.  —  In  People  v.  Todd, 
61  Mich.  234,  it  was  held,  under  statute  in 
Michigan,  that  where  a  minor  was  prosecuted 
criminally  for  not  supporting  his  wife  and  for 
making  her  a  public  burden,  while  he  was  of 
"  sufficient  ability,"  he  could  not  be  convicted 
where  there  was  no  evidence  tending  to  show 
that  he  was  emancipated,  or  that  he  owned  any 
property. 

3.  Wife's  Ability  to  Support  Herself  Held  to  Be 

Ho  Defeiue.  —  Poole  v.  People,  24  Colo.  510. 
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But  in  People  v.  Karlsioe,  1  N.  Y.  App.  571, 
it  was  held  to  be  error  to  exclude  evidence  of 
the  means  of  the  wife. 

4.  Duty  of  Husband  to  Protect  the  Wife.  — 
Thus  the  husband  has  the  right  to  defend  the 
wife,  and  such  defense  may  be  an  excuse  for 
homicide.  See  Pond  v.  People,  8  Mich.  173. 
And  see  the  title  Murder  and  Manslaughter. 

5.  See  Williams  v.  Monroe,  18  B.  Mon. 
(Ky.)  514- 

6.  Exhibition  of  Articles  of  Peace  by  Wife 
Against  Husband.  —  Reg.  v.  Howard.  11  Mod. 
109;  Vane's  Case,  13  East  171,  note  a;  Rex  v. 
Brooke.  4  Burr.  1991. 

7.  Wife's  Right  to  Writ  of  Supplicavit  in  Eng- 
land.—  Heyn's  Case,.  2  Ves.  &  B.  182;  Dob- 
byn's  Case,  3  Ves.  &  B.  183;  Tunnicliff's  Case, 
1  Jac.  &  W.  348.  See  also  Vane's  Case,  13 
East  171,  note  a. 

If  nothing  new  happened,  it  was  the  practice 
to  discharge  the  husband  at  the  end  of  the 
year.    Baynum  v.  Baynum,  Ambl.  63. 

But  if  the  ill  usage  continued,  the  dis- 
charge was  refused.  Ex  p.  King,  Ambl. 
333- 

8.  Writ  of  Supplicavit  Practically  Unknown  in 
United  States. —  In  Adams  v.  Adams,  100 
Mass.  365,  the  court  said:  "  No  writ  of  suppli- 
cavit has  ever  issued  from  this  court.  The 
novelty  of  the  application  makes  it  necessary 
to  examine  into  the  origin  and  character  of  the 
process.  *  *  *  In  Codd  v.  Codd,  2  Johns. 
Ch.  (N.  Y.)  141,  Chancellor  Kent  doubted  his 
power  to  grant  the  writ,  even  in  a  proper  case, 
and  asked  why  the  party  should  not  apply  to 
a  justice  of  the  peace  to  bind  the  other  to  his 
good  behavior.  The  only  case  cited  in  which 
it  appears  to  have  been  granted  in  this  country 
is  Prather  v.  Prather,  4  Desaus.  (S.  Car.)  33." 

9.  Rex  v.  Lee,  2  Lev.  128. 

10.  Head  v.  Head.  3  Atk.  547.  See  also 
Adams  v.  Adams,  100  Mass.  365;  Duncan  v. 
Duncan,  19  Ves.  Jr.  394.  Compare  Prather  v. 
Prather,  4  Desaus.  (S.  Car.)  33. 
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of  the  body  of  his  deceased  wife  by  decent  sepulture  in  a  suitable  place.  He 
has  the  control  of  the  body  and  must  care  for  it,  and  may  select  the  proper 
place  for  the  interment  regardless  of  the  wishes  of  his  wife's  parents  or  other 
relatives.1  And  this  carries  with  it  the  right  of  placing  over  the  spot  of 
burial  a  proper  monument  or  memorial.3  But  it  has  been  held  that  the  hus- 
band cannot,  after  it  has  been  interred,  remove  the  dead  body  of  his  wife 
against  the  consent  of  the  next  of  kin.3 

2.  Property  Rights  —  a.  Of  HUSBAND  —  (i)  In  Wife  s  Realty — Curtesy. — 
The  husband's  right  of  curtesy  in  the  lands  of  the  wife  has  already  been  dis- 
cussed in  a  preceding  portion  of  this  work.4 

Interest  Apart  from  Curtesy.  —  But  the  husband  has  at  common  law  an  estate  in 
the  lands  of  the  wife  jure  uxoris,  whicli  is  distinguishable  from  an  estate  by 
the  curtesy  initiate  in  that  it  is  a  vested  interest  in  possession  and  is  not 
dependent  on  the  birth  of  issue.5  He  has  a  freehold  interest  in  her  estates  of 
inheritance  or  estates  for  life,6  and  is  entitled  to  the  pernancy  of  the  lands 

1.  Duty  of  Husband  to  Bury  Wife.  —  Matter  of 
Weringer,  100  Cal.  345;  Durell  v.  Hay  ward, 
9  Gray  (Mass.)  248,  69  Am.  Dec.  284;  Johnston 
v.  Marinus,  (Supm.  Ct.  Spec.  T.)  18  Abb.  N. 
Cas.  (N..Y.)  72. 

For  further  discussion  of  this  question  see 
the  title  Dead  Body,  vol.  8,  p.  838. 

As  to  the  husband's  liability  to  third  per- 
sons for  burial  expenses  of  the  wife,  see  infra, 
this  title,  Rights  and  Liabilities  as  to  Third 
Persons. 

2.  Matter  of  Weringer,  100  Cal.  345;  Durell 
v.  Hayward,  9  Gray  (Mass.)  248,  69  Am.  Dec. 
284. 

It  has  been  held  that  the  husband  has  the 
right  to  the  custody  of  the  body  of  his  dead 
wife,  and  hence  a  license  may  be  implied  to 
enter  the  premises  of  another  for  the  purpose 
of  assuming  such  custody  and  removing  ihe 
body  for  that  purpose,  but  not  a  license  to 
enter  such  premises  for  the  purpose  of  attend- 
ing his  wife's  funeral  thereon,  it  not  being 
shown  that  there  had  been  a  demand  made  for 
the  body  and  a  refusal  to  deliver  it.  Neilson 
v.  Brown,  13  R.  I.  651.  43  Am.  Rep.  58. 

3.  Fox  v.  Gordon,  16  Phila.  (Pa.)  185,  40 
Leg.  Int.  (Pa.)  374. 

4.  See  the  title  Curtesy,  vol.  8,  p.  506. 

5.  Husband's  Interest  in  Wife's  Realty  Distinct 
from  Curtesy.  —  Elliott  v.  Teal,  5  Sawy.  (U.  S.) 
249;  Kibbie  v.  Williams.  58  111.  30;  Hackett  v. 
Moxley,  63  Vt.  210. 

Right  Not  to  Be  Divested  by  Subsequent  Legis- 
lation.—  Porter  v.  Bowcts,  55  Md.  213;  Van 
Note  v.  Downey,  28  N.  J.  L.  221. 

6.  Husband  Has  Freehold  Interest  in  Wife's 
Lands  —  England.  —  Robertson  v.  Norris,  1 1  y. 
B.  916,  63  E.  C.  L.  916;  Harcourt  v.  Wyman, 
3  Exch.  817;  Tcnncnt  v.  Welch,  37  Ch.  D.  622. 

Canada.  —  Nolan  v.  Fox,  15  U.  C.  C.  P.  565. 
United  States.  —  Elliott  v.  Teal,  5  Sawy.  (U. 
S.)  249. 

Alabama.  —  Cheek  v.  Waldrum,  25  Ala.  159; 
Bishop  v.  Blair,  36  Ala.  80;  Nunn  v.  Givhan, 
45  Ala.  370. 

Connecticut.  —  Eaton  v.  Whitaker,  18  Conn. 
222,  44  Am.  Dec.  586. 

Georgia.  —  llutlgins  v.  Chupp,  103  Ga.  484, 
citing  9  Am.  and  Enc;.  Encyc.  ok  Law  (1st  cd.) 


84. 

Indiana.  —  Buttcrlicld  v.  Beall,  3  Ind.  203; 

t unction  R.  Co.  v.  Harris,  9  Ind.  184,  68  Am. 
»ec.  618. 
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Kentucky.  —  Miller  v.  Shackleford,  3  Dana 
(Ky.)  289. 

Maine.  —  Payne  v.  Parker,  10  Me.  181,  25 
Am.  Dec.  221;  Trask  v.  Patterson,  29  Me.  499. 

Massachusetts.  —  Litchfield  v.  Cudworth,  15 
Pick.  (Mass.)  23. 

Montana.  —  Hopkins  v.  Noyes,  4  Mont.  550. 
Ne-v  Jersey.  —  Bolles  v.  State  Trust  Co.,  27 
N.  J.  Eq.  308. 

North  Carolina.  —  Lyon  v.  Akin,  78  N.  Car. 
261. 

Pennsylvania.  — Shallenberger  v.  Ash  worth, 
25  Pa.  St.  152. 

South  Carolina.  —  Brown  v.  Lindsay,  2  Hill 
Eq.  (S.  Car.)  542. 

West  Virginia.  —  Laidley  v.  Central  Land 
Co.,  30  W.  Va.  505. 

Husband's  Interest  in  Wife's  Life  Estates.  — 
The  rule  applies  to  life  estates  of  the  wife  as 
well  as  to  her  estates  of  inheritance.  Gray  v. 
Mathis,  7  Jones  L.  (52  N.  Car.)  502. 

Thus  the  right  attaches  to  dower  in  the 
lands  of  the  wife's  former  husband.  The  sec- 
ond husband  succeeds  to  the  dower  estate 
which  has  been  assigned  to  his  wife  as  a  con- 
sequence of  her  former  marriage,  in  all  re- 
spects as  he  does  to  her  other  freehold  in- 
terests. Neil  v.  Johnson,  11  Ala.  616;  Doe  v. 
Brown,  5  Blackf.  (Ind.)  309;  Barbers.  Root, 
10  Mass.  260;  Van  Note  v.  Downey,  28  N.  J. 
L.  219;  Mann's  Appeal,  50  Pa.  St.  375;  Gould 
v.  Webster,  1  Tyler  (Vt.)  409;  Ellsworth  v. 
Hinds,  5  Wis.  613. 

The  Technical  Phraseology  of  the  Common  Law 
is  that  husband  and  wife  are  jointly  seized  in 
the  right  of  the  wife.  Nicholls  v.  O'Neill,  10 
N.  J.  Eq.  90. 

Life  Estate  Leased  by  Woman  While  Sole  — 
Husband's  Rights  to  Rents. —  In  Daniels  v. 
Richardson,  22  Pick.  (Mass.)  565,  the  plaintiff, 
while  sole,  having  a  life  estate  only,  demised 
that  estate  for  the  term  of  her  life,  reserving 
an  annual  rent,  without  any  clause  of  re-entry. 
It  was  held  that  her  husband  did  not  become 
seized  of  the  estate  jut  e  uxoris  so  as  to  make 
the  rents  and  profits  his  own,  and  that  the 
arrears  of  rent  at  his  death  survived  to  the 
wife.  See  also  Hayward  v.  Hayward,  20  Pick. 
(Mass.)  517;  Haralson  v.  Bridges,  14  111.  37. 

Emblements.  —  I f  the  husband  of  a  tenant  for 
life  is  in  possession  and  tills  the  land,  ami  the 
wife  dies  before  the  crop  is  gathered)  it  has 
been  held  that  he  takes  the  whole  as  cmblc- 
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and  profits  during  the  joint  lives  of  himself  and  wife,1  unless  in  contemplation 
of  law  there  be  a  cessation  of  the  coverture.2  His  interest  may  be  conveyed 
bv  his  deed  alone,3  and  is  subject  to  sale  and  execution  at  law  against  him,4 
and  no  act  of  the  wife  separate  from  the  husband  can  divest  him  of  his  right.5 
Wife's  Remainders  or  Reversionary  Interests.  —  But  he  acquires  no  interest  in  the 
wife's  realty  until  actual  seizin,  and  therefore  can  have  no  interest  in  her 
estates  in  reversion  or  remainder  dependent  on  or  after  a  preceding  freehold 
estate  therein  in  another,  until  the  determination  of  that  estate  and  a  seizin 
in  him.6 

Kingsberry,  2  Rand.  (Va.)  120,  14  Am.  Dec. 
779;  Stroebe  v.  Fehl,  22  Wis.  343. 

Under  Statute  in  Georgia  prior  to  the  Married 
Woman's  Act  of  1866,  it  was  held  that  real 
estate  belonging  to  the  wife  became  vested  in 
and  passed  to  the  husband  in  the  same  man- 
ner as  personal  property,  and  in  case  of  the 
death  of  the  husband  without  a  will,  such 
estate  descended  and  became  subject  to  dis- 
tribution in  the  same  manner  as  personal  prop- 
erty. Prescott  v.  Roe.  29  Ga.  58;  Hoopers. 
Howell,  52  Ga.  315;  De  Vaughan  v.  McLeroy, 
82  Ga.  687. 

As  to  the  necessity  of  the  joinder  of  the  wife 
in  the  conveyance  of  her  lands,  see  the  title 
Deeds,  vol.  9,  p.  no. 

Conversion  of  Realty  into  Personalty.  —  The 
husband  has  no  right,  without  the  consent  of 
the  wife,  to  convert  her  real  property  into  per- 
sonalty so  as  to  change  ihe  course  of  descent 
or  right  of  succession.  Fletcher  v.  Wilson, 
Smed.  &  M.  Ch.  (Miss.)  376. 

2.  Effect  of  Divorce  a  Vinculo  on  Husband's  In- 
terest.—  Starr  v.  Pease,  8  Conn.  541;  Doe  v. 
Brown,  5  Blackf.  (Ind.)  310;  Wrights.  Wright, 
2  Md.  454,  56  Am.  Dec.  723;  Barber  v.  Root, 
10  Mass.  260;  Gould  v.  Webster,  1  Tyler  (Vt.) 
409.  See  also  Greneleye's  Case,  8  Coke  72,  and 
see  the  title  Divorce,  vol.  9,  p.  858. 

Under  Statute  in  Tennessee  a  different  rule  has 
been  laid  down.  Brasfield  v.  Brasfield,  96 
Tenn.  580. 

Effect  of  Divorce  a  Mensa.  —  The  interest  is 
not  determined,  it  seems,  by  a  divorce  a  mensa 
et  thoro,  apart  from  statute.  Stephens  v. 
Totty,  Cro.  Eliz.  908;  Kriger  v.  Day,  2  Pick. 
(Mass.)  316. 

Effect  of  Separation.  —  Nor  by  the  fact  that 
the  husband  and  wife  are  living  apart.  Haral- 
son v.  Bridges,  14  111.  37. 

3.  Conveyance  of  Husband's  Interest  by  His 
Deed  Alone. —  Doe  v.  Brown,  5  Blackf.  (Ind.) 
310;  Miller  v.  Shackleford,  3  Dana  (Ky.)  289; 
Trask  v.  Patterson,  29  Me.  499. 

Leases.  —  The  husband  may  lease  the  wife's 
real  estate.  Harcourt  v.  Wyman,  3  Exch.  817; 
Burns  v.  McAdam,  24  U.  C.  Q.  B.  449;  Eaton 
v.  Whitaker,  18  Conn.  222,  44  Am.  Dec.  586; 
Brown  v.  Lindsay,  2  Hill  Eq.  (S.  Car.)  542. 
See  also  the  title  Leases. 

4.  Husband's  Interest  Subject  to  Execution 
Against  Him.  —  Doe  v.  Brown,  5  Blarkf.  (Ind.) 
310;  Litchfield  v.  Cudworth,  15  Pick.  (Mass.) 
23;  Nicholls  v.  O'Neill,  10  N.  J.  Eq.  90.  See 
the  title  Executions,  vol.  11,  p.  630. 

5.  Husband's  Interest  Not  Divested  by  Wife's 
Acts. —  Hudgins  v.  Chupp,  103  Ga.  484;  Bolles 
v.  State  Trust  Co.,  27  N.  J.  Eq.  308;  Den  v. 
Quinby,  3  N.  J.  L.  540. 

"  6.  No  Interest  in  Wife's  Remainders  until  De- 
termination of  Prior  Estate.  —  Gentry  v.  Wag- 
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ments.    Spencer   v.   Lewis,  1  Houst.  (Del.) 
223. 

Under  a  statute  at  one  time  in  force  in 
Alabama  which  in  effect  was  declaratory  of  the 
common  law  as  to  the  control  it  gave  to  the 
husband  over  the  wife's  realty,  it  was  held 
that  at  the  termination  of  the  life  estate,  the 
husband,  like  any  other  life  tenant,  was  entitled 
to  emblements,  that  is,  the  crop  growing  or 
matured  and  whether  gathered  or  not  gathered. 
Weems  v.  Bryan,  21  Ala.  302;  Bennett  v.  Ben- 
nett, 34  Ala.  55. 

Improvements.  —  The  husband  cannot  charge 
the  wife,  or  her  estate  after  her  death,  for  serv- 
ices rendered  or  moneys  paid  in  improving  her 
real  estate  during  coverture.  Burleigh  v. 
Coffin,  22  N.  H.  118,  53  Am.  Dec.  236;  Marable 
v.  Jordan,  5  Humph.  (Tenn.)  417,  42  Am.  Dec. 
441.  See  also  Washburn  v.  Sproat,  16  Mass. 
449- 

Waste.  —  The  husband  may  be  held  liable  for 
waste  committed  on  the  wife's  lands.  Stroebe 
v.  Fehl,  22  Wis.  337. 

For  a  full  discussion  of  this  question,  see  the 
title  Waste. 

I.  Husband  Entitled  to  Rents  and  Profits  Dur- 
ing Joint  Lives  of  Himself  and  Wife  — Alabama. 
—  Nunn  v.  Givhan,  45  Ala.  370. 

Arkansas.  —  Shryock  v.  Cannon,  39  Ark.  434. 

Connecticut.  —  Chancey  v.  Strong,  2  Root 
(Conn.)  369. 

Maryland.  — ■  Wright  v.  Wright,  2  Md.  455, 
56  Am.  Dec.  723;   Porter  v.  Bowers,  55  Md. 

215- 

Massachusetts.  —  Merrill  v.  Bullock,  105 
Mass.  486;  Clapp  v.  Stoughton,  10  Pick. 
(Mass.)  469. 

Mississippi.  —  Baynton  v.  Finnall,  4  Smed. 
&  M.  (Miss.)  193. 

Missouri.  —  Conrad  v.  Howard,  89  Mo.  217. 

New  Hampshire.  —  Burleigh  v.  Coffin,  22  N. 
H.  118,  53  Am.  Dec.  236. 

Tennessee.  —  Lucas  v.  Rickerich,  I  Lea 
(Tenn.)  726. 

Vermont.  —  Shaw  v.  Partridge,  17  Vt.  626. 

Virginia.  —  Dold  v.  Geiger,  2  Gratt.  (Va.) 
98;  Guerrant  v.  Hocker,  7  Leigh  (Va.)  366. 

No  Interest  Beyond  Joint  Lives  of  Husband  and 
Wife.  —  The  husband  has  not  in  any  case  a 
greater  interest  than  during  the  joint  lives  of 
himself  and  wife,  and  he  cannot,  of  course, 
convey  or  charge  the  lands  for  a  longer  period 
than  while  his  own  interest  continues.  Rob- 
ertson v.  Norris,  11  Q.  B.  916,  63  E.  C.  L.  916; 
Burns  v.  McAdam,  24  U.  C.  Q.  B.  449;  Neil 
v.  Johnson,  11  Ala.  617;  Rogers  v.  Brooks.  30 
Ark.  612;  Miller  v.  Shackleford,  3  Dana  (Ky.) 
289;  Payne  v.  Parker,  10  Me.  181,  25  Am.  Dec. 
221;  Boyle  v.  Chambers,  32  Mo.  46;  Brown 
v.  Lindsay,  2  Hill  Eq.  (S.  Car.)  542;  Arnold  v. 
Hodges,   10   Humph.  (Tenn.)  39;    Evans  v. 
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No  Interest  in  Wife's  Separate  Estate.  —  The  husband  has  no  interest  in  the  wife's 
separate  equitable  realty,1  nor  indeed  in  any  of  her  lands,  under  statutes  giv- 
ing her  separate  property  rights.3 

(2)  In  Wife's  Chattels  Real.  — At  Common  Law,  the  husband,  upon  marriage, 
becomes  possessed  in  the  right  of  the  wife  of  her  chattels  real,  and  he  may 
forfeit,  sell,  assign,  mortgage,  or  otherwise  dispose  of  them  as  he  pleases, 
without  her  consent,  by  any  act  in  his  lifetime,3  and  they  are  liable  to  be  sold 
for  his  debts.4  Upon  her  death  they  vest  absolutely  in  him  if  he  survives.5 
The  husband's  rights  in  these  respects  apply  to  equitable  as  well  as  to  legal 
terms  for  years,6  though  not  if  the  term  is  vested  in  the  wife  to  her  separate 
use.7 

Reduction  to  Possession  —  Eight  of  Survivorship.  —  But  marriage  does  not  divest 
the  wife  of  her  chattels  real,  and  if  he  does  not  reduce  them  to  possession  by 
disposing  of  them,  or  by  some  equivalent  act,  they  survive  to  her  and  do  not 
pass  by  his  will.8  The  mere  taking  possession,  collecting  rents,  interest,  or 
dividends,  will  not  be  a  disposition  of  the  property  or  a  reduction  into  pos- 
session so  as  to  take  away  the  wife's  right  of  survivorship.9  Nor  will  the 
erection  by  the  husband  of  buildings  on  the  leasehold  lands  of  the  wife  be 
such  a  disposition  of  them  as  to  take  away  her  right.10  An  actual  disposition 
by  sale,  lease,  mortgage,  or  contract  for  such  object  has  always  been  required 
to  take  away  the  wife's  right  of  survivorship. 11    A  mortgage,  or  a  sale  of  part, 


staff,  3  Dev.  L.  (14  N.  Car.)  278;  Baker  v. 
Flournoy,  58  Ala.  650. 

1.  Husband  Has  No  Interest  in  Separate  Equi- 
table Realty.  —  VVylly  v.  Collins,  9  Ga.  223; 
Buckalew  v.  Blanton,  7  Coldw.  (Tenn.)  214. 
See  the  title  Separate  Property  (of  Married 
Women). 

2.  Husband's  Interest  Removed  by  Statute.  — 

Morrill  v.  Atwood,  52  Conn.  526;  Lynde  v.  Mc- 
Gregor, 13  Allen  (Mass.)  182,  90  Am.  Dec.  188; 
Sudbo  v.  Rusten,  66  Minn.  108;  Ross  v. 
Adams,  28  N.  J.  L.  160;  Kip  v.  Kip,  33  N.  J. 
Eq.  213;  Manning  v.  Manning,  79  N.  Car.  293, 
28  Am.  Rep.  324;  Cecil  v.  Smith,  81  N.  Car. 
285;  Young  v.  Greenlee,  82  M.  Car.  346. 

In  Mississippi,  under  statute,  it  has  been  held 
that  although  the  husband  as  such  has  no 
estate  in  the  lands  of  the  wife,  the  possession 
of  the  husband  jure  uxoris  is  not  so  destroyed 
as  to  render  him  liable  to  the  demand  of  the 
wife,  the  owner  of  the  land,  for  the  rent  of  the 
home.  Edwards  v.  Edwards,  (Miss.  1894)  15 
So.  Rep.  42. 

Under  Statute  in  Tennessee,  the  rents  and 
profits  of  the  wife's  realty  are  protected  from 
the  husband's  creditors,  and  the  husband  is 
unable  to  sell  or  dispose  of  the  wife's  real 
estate  during  her  life  without  her  joining  in 
the  conveyance  in  the  manner  prescribed  by- 
law in  which  married  women  shall  convey 
land.  Coleman  v.  Satterfield,  2  Head  (Tenn.) 
259. 

But  it  has  been  held  that  the  legislature  did 
not  intend,  by  exempting  such  rents  and 
profits  from  seizure  for  the  debts  of  the  hus- 
band, thereby  to  create  a  separate  estate  in 
such  rents  and  profits  in  the  wife,  and  that  the 
husband  is  still  entitled  to  them.  Brasficld  v. 
Brasfield,  96  Tenn.  580. 

In  Missouri,  under  statutes  giving  to  mar- 
ried women  separate  property  rights,  it  h;is 
been  held  that  while  the  husband  has  no  in- 
terest in  the  wife's  real  estate  which  he  can 
convey  by  his  individual  deed,  he  has  the 
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right  to  possess  and  enjoy  the  land,  and  the 
right  can  only  be  divested  for  the  causes  and 
in  the  mode  specified  by  statute.  Gideon  v. 
Hughes,  21  Mo.  App.  528;  Meriwether  v. 
Howe,  48  Mo.  App.  148;  O'Brvan  v.  Allen,  95 
Mb.  68. 

See  also  the  title  Separate  Property  (of 
Married  Women). 

3.  Husband's  Ownership  of  Wife's  Chattels  Real. 

—  Bates  v.  Dandy,  2  Atk.  207;  In  re  Bellamy, 
25  Ch.  D.  624;  Moody  v.  Matthews,  7  Ves.  Jr. 
183;  Mitford  v.  Mitford,  9  Ves.  Jr.  99;  Meri- 
wether v.  Booker,  5  Litt.  (Ky.)  255;  Allen  v. 
Hooper,  50  Me.  374;  Lawes  v.  Lumpkin,  18- 
Md.  334.  See  also  Purdew  v.  Jackson,  1  Russ, 
51;  Bracebridge  v.  Cook,  Plowd.  416;  Doe  1/. 
Steward,  1  Ad.  &  El.  300,  28  E.  C.  L.  89; 
Chandos  v.  Talbot,  2  P.  Wms.  608;  Theobalds 
v.  Duffoy,  9  Mod.  102;  Donne  v.  Hart,  2  Russ. 
&  M.  360;  Duberlcy  v.  Day,  16  Beav.  33. 

4.  Liability  of  Wife's  Chattels  Real  for  Hus- 
band's Debts. —  Allen  v.  Hooper,  50  Me.  371. 

5.  Wife's  Chattels  Real  Vest  in  Husband  Surviv- 
ing. —  In  re  Bellamy,  25  Ch.  D.  620;  Moody 
v.  Matthews,  7  Ves.  Jr.  183;  Wrotesley  v. 
Adams,  Plowd.  187;  Hauchet's  Case,  2  Dyer 
251^1;  Doe  v.  Polgrean,  1  H.  Bl.  535.  Sec  also 
Lampet's  Case,  10  Coke  46. 

6.  In  re  Bellamy,  25  Ch.  D.  623;  Mitford  v. 
Mitford,  9  Ves.  Jr.  98;  Doe  v.  Steward,  1  Ad. 

6  El.  300.  28  E.  C.  L.  89;  Tudor  v.  Samyne,  2 
Vcrn.  270,  explained m  Scarborough  v.  Borman, 
4  Myl.  &  C.  389,  note. 

7.  See  Draper's  Case.  Freem.  Ch.  29;  Tul- 
lctt  v.  Armstrong,  4  Myl.  &  C.  395,  criticising 
Turner's  Case,  1  Vern.  7. 

8.  Right  of  Wife  by  Survivorship.  —  Co.  Litt. 
351<i;  Bracebridge  v.  Cook.  Plowd.  416;  In  re 
Bellamy,  25  Ch.  I).  620;  Moody  v.  Matthews, 

7  Ves.  Jr.  183;  Mitford  v.  Mitford,  9  Ves.  Jr. 
99;  Riley  v.  Riley.  19  N.  J.  Eq.  230. 

9.  Riley  v.  Rilcv.  19  N.  J.  F.<\.  230. 

10.  Riley  v.  Riley,  19  N.  J.  Eq.  230. 

11.  Riley  v.  Riley,  19  N.  J.  Eq.  230. 
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or  for  a  less  term,  only  bars  the  wife  pro  tanto;  her  right  of  survivorship 
remains  in  the  equity  of  redemption  or  the  residue  of  the  term.1  " 

Undor  the  Married  Women's  Acts  of  the  various  jurisdictions,  the  common-law 
rule  as  above  set  forth  has  been  abolished  and  the  wife  is  invested  with  abso- 
lute right  in  her  chattels  real.8 

(3)  In  Wife's  Personalty  —  (a)  In  General.  —  Under  the  Common  Law  the  husband, 
by  intermarriage,  acquires  a  right  to  the  wife's  chattels,  and  this  right  is 
either  absolute  and  unlimited  or  qualified  and  limited,  according  to  the  nature 
and  condition  of  the  property.3 

in  Equity,  however,  a  separate  estate  in  the  wife  in  her  personalty  is  recog- 
nized under  certain  circumstances.4 

And  by  statute  in  England  and  in  the  United  States  generally,  separate  rights 
in  their  personalty  have  been  secured  to  married  women.5 

(b)  Personalty  in  Possession.  —  At  common  law  the  personal  property  which  the 
wife  has  in  her  possession  in  her  own  right,  at  the  time  of  her  marriage,  or 
which  comes  into  her  possession  during  the  coverture,  whether  hy  gift, 
bequest,  or  otherwise,  vests  absolutely  and  immediately  in  the  husband  with- 
out any  act  on.  his  part  asserting  his  marital  right,  and  he  may  dispose  of  it  as 
he  pleases;  it  becomes  immediately  liable  for  his  debts,  and  on  his  death  it 
goes  to  his  personal  representatives.6 


1.  Sale  or  Mortgage  of  Part  as  Barring  Wife's 
Right  Pro  Tanto.  —  Sym's  Case,  Cro.  Eliz.  33; 
Clark  v.  Burgh,  2  Coll.  Ch.  Cas.  221;  Bates  v. 
Dandy,  2  Atk.  207;  Druce  v.  Denison,  6  Ves. 
]r.  394;  Steed  v.  Cragh,  9  Mod.  43;  Riley  v. 
Riley,  19  N.  J.  Eq.  230. 

2.  Husband's  Right  to  Wife's  Chattels  Real 
Abolished  by  Statutes.  —  See  the  statutes  of  the 
various  states,  and  the  title  Separate  Prop- 
erty (of  Married  Women). 

3.  Husband's  Right  to  Wife's  Personalty  at 
Common  Law. —  McCaa  v.  Woolf,  42  Ala.  392. 

4.  See  the  title  Separate  Property  (of 
Married  Women). 

5.  See  Bartlett  v.  Umfried,  94  Mo.  530; 
Rodgers  v.  Pike  County  Bank,  69  Mo.  562; 
Broughton  v.  Brand,  94  Mo.  169;  Gilliland  v. 
Gilliland,  96  Mo.  522;  Hart  v.  Leete,  104  Mo. 
315;  Alkire  Grocer  Co.  v.  Ballenger,  137  Mo. 
369;  Lewis's  Estate,  156  Pa.  St.  337;  Taylor  v. 
Clark,  (Tenn.  Ch.  1895)  35  S.  W.  Rep.  442. 

A  full  discussion  of  the  rights  of  married 
women  under  separate  property  acts  will  be 
found  in  the  title  Separate  Property  (of  Mar- 
ried Women). 

6.  Husband's  Right  to  Personalty  in  Possession 
—  England.  —  Fleet  v.  Perrins,  L.  R.  3  Q.  B. 

541-  .  ,,.  s 

Alabama.  —  Harkinsw.  Coalter,  2  Port.  (Ala.) 
463;  Hopper  v.  McWhorter,  18  Ala.  229;  Nel- 
son v.  Goree,  34  Ala.  565;  McCaa  v.  Woolf,  42 
Ala.  392. 

Arkansas.  —  Sadler  v.  Bean,  9  Ark  204; 
Jamison  v.  May,  13  Ark.  600;  Jackson  v.  Hill, 
25  Ark.  223. 

District  of  Columbia.  —  Hewett  v.  Burritt,  3 
App.  Cas.  (D.  C.)  229. 

Georgia.  —  Pope  v.  Tucker,  23  Ga.  484. 

Illinois.  —  Erringdale  v.  Riggs,  148  111.  403; 
Hanchett  v.  Rice,  22  111.  App.  442;  Tinkler  v. 
Cox,  68  111.  119. 

Indiana.  —  Mahoney  v.  Bland,  14  Ind.  176; 
Millers.  Blackburn,  14  Ind.  62;  Standeford  v. 
Devol,  21  Ind.  404,  83  Am.  Dec.  351. 

Iowa.  —  McCrory  v.  Foster,  1  Iowa  278. 

Kentucky. — Carpenter  v.   Hazelrigg,  (Ky. 


1898)  45  S.  W.  Rep.  666;  Martin  v.  Poague,  4 
B.  Mon.  (Ky.)  524. 

Louisiana.  —  Quigly  v.  Muse,  15  La.  Ann. 
197. 

Maine.  —  Allen  v.  Hooper,  50  Me.  374; 
Jordan  v.  Jordan,  52  Me.  320;  Carleton  v. 
Lovejoy,  54  Me.  445. 

Massachusetts.  —  Com.  v.  Manley,  12  Pick. 
(Mass.)  174;  Washburn  v.  Hale,  10  Pick. 
(Mass.)  429. 

Missouri. — Fisk  v.  Wright,  47  Mo.  351; 
Walker  v.  Walker,  25  Mo.  376;  Conrad  v. 
Howard,  89  Mo.  217;  Kidwell  v.  Kirkpatrick, 
70  Mo.  216. 

New  York. — Switzer  v.  Valentine,  4  Duer 
(N.  Y.)  96;  Glann  v.  Younglove,  27  Barb.  (N. 
R.)  480;  Stokes  v.  Macken,  62  Barb.  (N.  Y.) 
145. 

North  Carolina.  —  Lanier  v.  Ross,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  39;  Anderson  v.  Arrington, 
1  Jones  Eq.  (54  N.  Car.)  215:  Little  v.  Marsh,  2 
Ired.  Eq.  (37  N.  Car.)  18. 

Ohio.  —  Walden  v.  Chambers,  7  Ohio  St.  34; 
Ramsdall  v.  Craighill,  9  Ohio  199. 

Pennsylvania. —  Bower's  Appeal,  68  Pa.  St. 
126;  Davis  v.  Zimmerman,  67  Pa.  St.  70. 

South  Carolina.  —  Riddlehoover  v.  Kinard, 
I  Hill  Eq.  (S.  Car.)  376;  Burgess  v.  Heape, 
1  Hill  Eq.  (S.  Car.)  397;  Tucker  v.  Stevens,  4 
Desaus.  (S.  Car.)  532;  Sausey  v.  Gardner.  I 
Hill  L.  (S.  Car.)  191. 

Tennessee.  — Vaden  v.  Vaden,  1  Head  (Tenn.) 
444;  Ewing  v.  Helm,  2  Tenn.  Ch.  369;  Tavlor 
v.  Clark,  (Tenn.  Ch.  1895)  35  S.  W.  Rep.  442. 

Texas.  —  Blacks.  Bryan,  18  Tex.  461 ;  Oliver 
v.  Robertson,  41  Tex.  425;  Franklin  v.  Piper, 
5  Tex.  Civ.  App.  253. 

Virginia.  —  Rixey  v.  Deitrick,  85  Va.  42; 
Hannon  v.  Hounihan,  85  Va.  429. 

West  Virginia.  —  Hill  v.  Wynn,  4  W.  Ya. 
453- 

Right  Not  Divested  by  Subsequent  Legislation. 

—  Personal  property  which  is  in  the  husband's 
possession  by  virtue  of  his  marital  rights  does 
not  become  divested  by  subsequent  legislation. 
Lovette  v.  Longmire,  14  Ark.  339;  Farrell  v. 
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Possession  of  Third  Person.  —  The  posj 

Patterson,  43  111.  52;  Dubois  v.  Jackson,  49  111. 
52;  Morris  v.  Morris,  94  N.  Car.  617.  See 
further  on  this  question  the  title  Separate 
Property  (of  Married  Women). 

Recovery  of  Money  Paid  by  Wife.  —  Money  paid 
by  a  married  woman  upon  a  bond  to  convey 
land  to  her  is  prima  facie  her  husband's  prop- 
erty, and  may  be  recovered  back  by  him  on 
offering  to  surrender  the  bond.  Casey  v.  Wig- 
gin,  8  Gray  (Mass.)  231. 

Personalty  Acquired  by  Wife  Living  Apart  in 
Adultery  Belongs  to  Husband.  —  Agar  v.  Blethyn, 
2  C.  M.  &  R.  699.  Tyrw.  &  G.  160. 

Proceeds  of  Realty.  —  If  the  wife  sells  and 
conveys  her  land,  and  the  husband  receives 
the  consideration  money  without  any  reserva- 
tion of  rights  on  her  part,  the  money  belongs 
to  him. 

United  States.  —  Kesner  v.  Trigg,  98  U.  S.  54. 

Arkansas.  —  Humphries!'.  Harrison,  30 Ark. 
79;  Hydrick  v.  Burke,  30  Ark.  124. 

Indiana.  —  Lichtenberger  v.  Graham,  50  Ind. 
288. 

Kentucky.  — Sheriff  v.  Buckner,  I  Litt.  (Ky.) 
126. 

Maine.  —  Crosby  v.  Otis,  32  Me.  256. 

Maryland.  — Taggart  v.  Boldin,  10  Md.  104; 
Wylie  v.  Basil,  4  Md.  Ch.  327;  Sabel  v.  Sling- 
luff,  52  Md.  132. 

Missouri.  —  Tillman  v.  Tillman,  50  Mo.  40. 

New  York.  —  Martin  v.  Martin,  1  N.  Y.  473; 
Wood  v.  Genet,  8  Paige  (N.  Y.)  144. 

North  Carolina.  —  Temple  v.  Williams,  4 
Ired.  Eq.  (39  N.  Car.)  40;  Hackett  v.  Shuford, 
86  N.  Car.  144;  Black  v.  Justice,  86  N.  Car. 
504;  Giles  v.  Hunter,  103  N.  Car.  201. 

Ohio.  —  Ramsdall  v.  Craighill,  9  Ohio  199. 

Pennsylvania.  —  Darlington's  Appropriation, 
13  Pa.  St.  430;  Benedict  v.  Montgomery,  7  W. 
&  S.  (Pa.)  238,  42  Am.  Dec.  230;  Gross  v. 
Reddig,  45  Pa.  St.  406. 

South  Carolina.  —  Clark  v.  Smith,  13  S.  Car. 
585. 

Tennessee.  —  Hardison  v.  Billington,  14  Lea 
(Tenn.)  346;  Chester  v.  Greer,  5  Humph. 
(Tenn.)26;  Cowden  v.  Pitts,  2  Baxt.  (Tenn.)  59. 

Vermont.  —  Ward  v.  Morril,  I  D.  Chip.  (Vt.) 
322. 

Wisconsin.  —  Hamlin  v.  Jones,  20  Wis.  536. 

And  the  same  doctrine  has  been  applied 
where  the  husband  receives  a  promissory  note 
in  his  name  for  the  purchase  money.  Stull  v. 
Graham,  60  Ark.  472;  Talbott  v.  Dennis,  1  Ind. 
471;  McCrory  v.  Foster,  1  Iowa  271;  Dixon  v. 
Dixon,  18  Ohio  113. 

But  the  rule  is  otherwise  in  equity  where  by 
arrangement  between  the  husband  and  wife 
the  purchase  money  is  to  be  regarded  as  hers. 
Resor  v.  Resor,  9  Ind.  348;  Drury  v.  Briscoe, 
42  Md.  161;  Dickinson  v.  Davis,  43  N.  H.  647. 
80  Am.  Dec.  202;  Williams  v.  Williams,  6  Ired, 
Eq.  (41  N.  Car.)  20;  Duta  v.  Young,  70  N.  Car. 
450;  Beam  v.  Bridgers,  108  N.  Car.  276,  23 
Am.  St.  Rep.  59.  See  also  the  title  Separate 
Property  (of  Married  Women). 

Things  Held  in  Common.  —  The  mere  fact  that 
chattels  arc  held  by  the  wife  in  common  with 
others  will  not  prevent  their  vesting  in  the  hus- 
band if  they  are  in  the  possession  of  some 
third  person  not  claiming  them  adversely. 
Chambers  v.  Perry,  17  Ala.  726;  Hopper  v. 


;sion  of  the  wife's  agent,1  trustee,8 

McWhorter,  18  Ala.  229;  Stephens  v.  Doak,  2 
Ired.  Eq.  (37  N.  Car.)  348;  Pettijohn  7'.  Beas- 
ley,  4  Dev.  L.  (15  N.  Car.)  512;  Mardree  v. 
Mardree,  9  Ired.  L.  (31  N.  Car.)  304;  Caffey  v. 
Kelly,  Busb.  Eq.  (45  N.  Car.)  48.  Nor,  it 
seems,  will  the  fact  that  they  aie  in  the  pos- 
session of  the  cotenant.  Walker  v.  Fenner,  28 
Ala.  373.  See  also  Hyde  v.  Stone,  9  Cow.  (N. 
Y.)  230,  18  Am.  Dec.  501. 

But  where  the  wife's  interest  in  chattels  is 
unascertained,  the  husband's  marital  rights 
will  not  attach  to  her  moiety  until  after  a 
division  has  been  made.  Swanson  v.  Swan- 
son,  2  Swan  (Tenn.)  460;  Harris  v.  Taylor,  3 
Sneed  (Tenn.)  536,  67  Am.  Dec.  576.  See  also 
Corley  v.  Corley,  22  Ga.  178. 

Life  Estate  in  Personalty.  —  An  estate  for  life 
in  personalty  belonging  to  a  feme  sole  upon 
marriage,  or  coming  into  her  possession 
during  coverture,  vests  absolutely  in  the  hus- 
band. Smith  v.  Atwood,  14  Ga.  402;  Darnall 
v.  Adams,  13  B.  Mon.  (Ky.)  273:  Swanson  v. 
Swanson,  2  Swan  (Tenn.)  446;  Deadrick  v. 
Armour,  10  Humph.  (Tenn.)  588.  But  he 
cannot  dispose  of  a  greater  interest  than  he 
has.  Robinson  v.  Rice,  20  Mo.  229;  Green  v. 
Goodall,  1  Coldw.  (Tenn.)  404. 

Money  Advanced  to  Wife  by  Minor  Children.  — 
In  Partridge  v.  Arnold,  73  III.  600,  it  was  held 
that  money  advanced  by  minor  children  to  pay 
for  property  conveyed  to  their  mother  does 
not,  at  common  law,  so  become  the  property 
of  the  mother  as  the  owner  thereof  that  the 
title  to  it  vests  in  her  husband. 

In  New  Hampshire  the  courts,  apart  from  any- 
express  statutory- provision,  departed  from  the 
common  law  at  an  early  period,  and  the  rule 
was  laid  down  that  the  personal  property  of 
the  wife  at  the  time  of  the  marriage,  or  accru- 
ing to  her  in  her  right  subsequently,  if  it  ac- 
crues independently  of  her  husband,  and  not 
upon  any  consideration  moving  from  or  con- 
nected with  him,  remains  hers  until  he  exer- 
cises his  marital  right  by  reducing  it  to 
possession.  Coffin  v.  Morrill,  22  N.  H.  359; 
Cutter  v.  Butler,  25  N.  H.  343,  57  Am.  Dec. 
330;  Hall  v.  Young,  37  N.  H.  134;  Jordan  v. 
Cummings,  43  N.  H.  137;  Hutchins  v.  Colby, 
43  N.  H.  159;  Russ  v.  George,  45  N.  H.  467; 
Hoyt  v.  White,  46  N.  H.  45;  George  v.  Cut- 
ting, 46  N.  H.  130,  88  Am.  Dec.  195;  Caswell 
v.  Hill,  47  N.  H.  410;  Houston  v.  Clark,  50  N. 
H.  480;  Moulton  v.  Haley,  57  N.  II.  184. 

Effect  of  Cohabitation  under  Void  Marriage.  — 
The  personal  property  of  the  wife  will  not  vest 
in  the  husband  and  become  liable  for  his  debts 
where  it  is  shown  that  the  marriage  was  void, 
and  the  fact  of  cohabitation  will  in  general  be 
immaterial.  Glasspoolc  v.  Young,  9  B.  &  C. 
696,  17  E.  C.  L.  474.  Sec  Edwards  v.  Fare- 
brother,  3  C.  &  P.  524.  14  E.  C.  L.  427. 

1.  Personalty  in  Possession  of  Wife's  Agent. — 
Brewer  v.  Hobbs.  (Ky.  1895)  30  S.  W.  Rep. 
605;  Crosby  v.  Oiis,  32  Me.  256.  V. 

2.  Personalty  in  Possession  of  Wife's  Trustee.  — 
Pope  v.  Tucker,  23  Ga.  484;  Brewer  v.  Hobbs, 
(Ky.  1895)  30  S.  W.  Rep.  605;  Miller  v.  Bing- 
ham, 1  Ired.  Eq.  (36  N.  Car.)  423,  36  Am.  Dec. 
58;  Murphy  v.  Gricc,  2  Dev.  &  B.  Eq.  (22  N. 
Car.)  199;  Bcall  v.  Darden,  4  Ired.  Eq.  (39  N. 
Car.)  76;  McClanachan  v.  Sitcr,  2  Gratt.  (Va.) 
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bailee,1  guardian,2  or  a  tenant  in  common,3  or  of  any  third  person  not  hold- 
ing adversely,*  is  the  possession  of  the  husband,  and  this  rule  applies  to 
hi  mi  \  possessed  by  third  persons  as  well  as  to  other  chattels.5  But  the  pos- 
ision  of  an  executor  or  administrator  of  an  estate  is  not  the  possession  of 
the  husband  as  to  any  interest  in  the  estate  belonging  to  the  wife.G 

(o)  Choses  in  Action  —  aa.  In  General. — As  a  general  rule  the  wife's  choses  in 
action  which  belong  to  her  at  the  time  of  her  marriage,  or  which  she  acquires 
during  coverture,  belong,  at  common  law,  to  the  husband.  They  do  not  vest 
absolutely  in  him,  however,  but  he  has  a  potential  right  of  ownership  which, 
when  exercised  by  reducing  them  to  possession,  vests  the  property  absolutely 
in  him.7 


296.  See  also  Lenoir  v.  Rainey,  15  Ala.  667; 
Lindsay  v.  Harrison,  8  Ark.  302.  Compare 
Taylor  v.  Wilson,  8  Rich.  L.  (S.  Car.)  285; 
Gillis  v.  McKay,  4  Dev.  L.  (15  N.  Car.)  172. 

Where  Husband  Holds  as  Trustee.  —  But  this 
rule  does  not  apply  to  personal  properly  of  the 
wife  held  by  the  husband  as  trustee.  Terrell 
v.  Green,  11  Ala.  207. 

1.  Possession  of  Bailee.  —  Magee  v.  Toland,  8 
Port.  (Ala.)  36;  Hopper  v.  McWhorter,  18  Ala. 
229;  Gwynn  v.  Hamilton,  29  Ala.  233;  Arm- 
strong v.  Simonton,  Term  (4  N.  Car.)  266; 
Whitaker  v.  Whitaker,  1  Dev.  L.  (12  N.  Car.) 
310;  Granbery  v.  Mhoon,  1  Dev.  L.  (12  N. 
Car.)  456;  Pettijohn  v.  Beasley,  4  Dev.  L.  (15 
N.  Car.)  512.  Compare  Johnson  v.  Wren,  3 
Stew.  (Ala.)  172;  Mason  v.  McNeil,  23  Ala. 
218. 

2.  Possession  of  Guardian.  —  Magee  v.  Toland, 

8  Port.  (Ala.)  36;  McDaniel  v.  Whitman,  16 
Ala.  343;  Chambers  v.  Perry,  17  Ala.  726; 
Sallee  v.  Arnold,  32  Mo.  541;  Stephens  v. 
Doak,  2  Ired.  Eq.  (37  N.  Car.)  348;  Davis  v. 
Rhame,  1  McCord  Eq.  (S.  Car.)  195;  Daniel 
v.  Daniel,  2  Rich.  Eq.  (S.  Car.)  115.  44  Am. 
Dec.  244.  See  also  Nicholson  v.  Wilborn,  13 
Ga.  470;  Wood  v.  Henderson,  2  How.  (Miss.) 
893;  Miller  v.  Blackburn,  14  Ind.  62.  Com- 
pare Crenshaw  v.  Hardy,  3  Ala.  653;  Hudson 
v.  Parker,  9  Ala.  413. 

3.  Possession  of  Tenant  in  Common.  —  See 
Walker  v.  Fenner,  28  Ala.  373;  Hyde  v.  Stone, 

9  Cow.  (N.  Y.)  230,  18  Am.  Dec.  501;  Stephens 
v.  Doak,  2  Ired.  Eq.  (37  N.  Car.)  348;  Ordinay 
p.  Geiger,  I  Brev.  (S.  Car.)  484. 

4.  Possession  of  Person  Not  Holding  Adversely. 
—  Magee  v.  Toland,  8  Port.  (Ala.)  36;  Brown 
v.  Fitz,  13  N.  H.  283;  Caffey  v.  Kelly,  Busb. 
Eq.  (45  N.  Car.)  48;  Sausey  v.  Gardner,  1  Hill 
L.  (S.  Car.)  191;  Wallace  v.  Burden,  17  Tex. 
467- 

In  Georgia  it  has  been  intimated  that  if  at 
the  time  of  the  marriage  a  specific  chattel  per- 
sonal of  the  wife  is  in  the  adverse  possession 
of  some  third  person,  such  chattel  is  neverthe- 
less to  be  considered  as  a  chattel  personal  in 
her  possession,  and  therefore  that  it  is  one 
which  passes  absolutely  to  the  husband,  so 
that  he  may  recover  it  in  his  own  name. 
Wellborn  v.  Weaver,  17  Ga.  267,  63  Am.  Dec. 
235:  Pope  v.  Tucker,  23  Ga.  484. 

As  to  the  question  in  whose  name  action 
should  be  brought  to  recover  the  wife's  per- 
sonalty held  adversely,  see  the  title  Husband 
and  Wife,  10  Encyc.  of  Pl.  and  Pr.  200. 

5.  Wife's  Money  in  Hands  of  Third  Person.  — 
The  wife's  money  in  the  hands  of  an  agent  is 
the  husband's.    Crosby  t.  Otis,  32  Me.  256. 


Money  in  the  hands  of  the  wife's  guardian 
belongs  to  the  husband.  McDaniel  v.  Whit- 
man, 16  Ala.  343;  Daniel  v.  Daniel,  2  Rich. 
Eq.  (S.  Car.)  115,  44  Am.  Dec.  244.  See  also 
Miller  v.  Blackburn,  14  Ind.  62. 

Money  Deposited  with  Third  Person  for  Wife's 
Benefit.  —  But  in  Fieet  v.  Perrins,  L.  R.  4  Q. 
B.  500,  it  was  held  that  where  a  person  re- 
ceived money  from  another  to  be  appropriated 
to  the  use  of  a  married  woman,  and  he  wrote 
telling  her  that  he  held  the  money  at  her  dis- 
posal, the  money  in  his  hands  was  a  bare 
chose  in  action  which,  if  not  reduced  to  pos- 
session, would  not  vest  in  the  husband.  See 
also  Scrutton  v.  Pattillo,  L.  R.  19  Eq.  369. 

6.  Wife's  Share  of  an  Estate  in  Hands  of  Execu- 
tor or  Administrator.  —  Bibb  v.  M'Kinley,  9 
Port.  (Ala.)  636.  See  also  Harper  v.  Archer,  8 
Smed.  &  M.  (Miss.)  229;  Schuyler  v.  Hoyle, 
5  Johns.  Ch.  (N.  Y.)  209;  Blount  v.  Bestland, 
5  Ves.  Jr.  515. 

7.  Choses  in  Action  Reduced  to  Possession  Be- 
long to  the  Husband.  —  George  v.  Goldsby,  23 
Ala.  326;  McCaa  v.  Woolf,  42  Ala.  392;  Saa- 
ler  v.  Bean,  9  Ark.  204;  Stull  v.  Graham,  60 
Ark  472;  Bell  v.  Bell,  1  Ga.  637;  Bridgford  v. 
Riddell,  55  111.  261;  McCrory  v.  Foster,  1  Iowa 
278;  Turpin  v.  Thompson,  2  Met.  (Ky.)  420; 
Thrasher  v.  Tuttle,  22  Me.  335;  Taggart  v. 
Boldin,  10  Md.  104;  Ames  v.  Chew,  5  Met. 
(Mass.)  320;  Hayward  v.  Hayward,  20  Pick. 
(Mass.)  517;  Dunn  v.  Sargent,  101  Mass.  326; 
Cummings  v.  Cummings,  143  Mass.  340;  Kill- 
crease  v.  Killcrease,  7  How.  (Miss.)  311 ;  Con- 
rad v.  Howard,  89  Mo.  217;  Clark  v.  National 
Bank,  47  Mo.  17;  Walden  v.  Chambers,  7  Ohio 
St.  34;  Needles  v.  Needles,  7  Ohio  St.  43S,  70 
Am.  Dec.  85;  Krause  v.  Beitel,  3  Rawle  (Pa.) 
199,  23  Am.  Dec.  113. 

Illustrations  —  Legacies  and  Distributive  Shares. 
—  Scott  v.  James,  3  How.  (Miss.)  307;  Harper 
v.  Archer,  28  Miss.  212;  Horner  v.  Webster, 
33  N.  J.  L.  387;  Jones  v.  Davenport,  44  N.  J. 
Eq.  33;  Ferrell  v.  Thompson,  107  N.  Car.  424; 
Boose's  Appeal,  18  Pa.  St.  392;  Heath  v. 
Heath,  2  Hill  Eq.  (S.  Car.)  100;  Lasseter  v. 
Turner,  I  Yerg.  (Tenn.)  413.  See  also  Palmer 
v.  Trevor,  1  Vern.  261. 

Where  a  husband  acquires  the  possession 
of  the  wife's  distributive  share  of  the  estate  of 
an  intestate  under  a  voluntary  division,  al- 
though he  does  not  acquire  a  legal,  he  does 
acquire  an  equitable,  title  which  a  Court  of 
Chancery  will  uphold  and  enforce.  Vanderveer 
v.  Alston,  16  Ala.  494;  Anderson  v.  Anderson, 
37  Ala.  683:  Perryman  v.  Greer,  39  Ala.  133; 
McCaa  v.  Woolf,  42  Ala.  394. 

Damages  Growing  Out  of  Torts  to  Person  or 
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bb.  Wife's  Right  by  Survivorship.  —  Accordingly,  at  common  law,  if  the  hus- 
band, without  having  reduced  them  to  possession,  dies  before  the  wife,1  or 


Reputation  of  Wife.  —  Anderson  v.  Anderson, 
II  Bush  (Ky.)  327.  See  also  Chicago,  etc.,  R. 
Co.  v.  Dunn,  52  111.  260,  4  Am.  Rep.  606; 
Martin  v.  Robson,  65  111.  137;  Coffin  v.  Morrill, 

22  N  H.  352;  Slaymaker  v.  Gettysburg  Bank, 

10  Pa.  St.  375:  Perry  v.  Wheelock,  49  Vt.  63. 
Chose  in  Action  of  Infant  Wife.  —  Shanks  v. 

Edmondson,  28  Gratt.  (Va.)  813. 

Eight  to  Reduce  to  Possession  Held  a  Vested 
Interest  Not  to  Be  Taken  Away  by  Legislation.  — 
Anderson  v.  Anderson,  37  Ala.  683;  Kidd  v. 
Montague,  19  Ala.  619;  Sterns  v.  Weathers,  30 
Ala.  712;  Sperry  v.  Haslam,  57  Ga.  412;  West- 
ervelt  v.  Gregg,  12  N.  Y.  207,  62  Am.  Dec.  160; 
O'Connor  v.  Harris,  81  N.  Car.  284;  Benbow 
v.  Moore,  114  N.  Car.  263.  See  also  Dunn  v. 
Sargent,  101  Mass.  336. 

But  a  Different  Rule  Has  Been  Laid  Down  in 
Other  Jurisdictions. —  Clarke  v.  McCreary,  12 
Smed.  &  M.  (Miss.)  347;  Duncan  v.  Johnson, 

23  Miss.  130;  Hart  v.  Leete,  104  Mo.  315; 
Henry  v.  Dilley,  25  N.  J.  L.  302;  Goodyear  v. 
Rumbaugh,  13  Pa.  St.  480;  Mellinger  v.  Baus- 
man,  45  Pa.  St.  526. 

1.  Wife's  Right  of  Survivorship  on  Husband's 
Death  —  England.  —  Fleet  v.  Perrins,  L.  R.  4 
Q.  B.  500;  Topham  v.  Morecraft,  8  El.  &  Bl. 
972,  92  E.  C.  L.  972;  Stamper  v.  Barker,  5 
Madd.  157. 

Alabama.  —  Hair  v.  Avery,  28  Ala.  267. 

Delaware.  —  Lenderman  v.  Talley,  1  Houst. 
(Del.)  523;  Connor  v.  Robertson,  5  Harr. 
(Del.)  201. 

Georgia. — Stephens  v.  Beal,  4  Ga.  319; 
Salter  v.  Doe,  10  Ga.  186;  Chappell  v.  Causey, 

11  Ga.  25;  Crawford  v.  Brady,  35  Ga.  184;  De 
Vaughn  v.  McLeroy,  82  Ga.  706. 

Kentucky.  —  Brown  v.  Langford,  3  Bibb 
(Ky.)  497;  Baker  v.  Red,  4  Dana  (Ky.)  158; 
Kellar  v.  Beelor,  5  T.  B.  Mon.  (Ky.)  573; 
Manion  v.  Titsworth,  18  B.  Mon.  (Ky.)  582. 

Louisiana.  —  Bone  v.  Sparrow,  11  La.  Ann. 
185. 

Maine.  —  Willis  v.  Roberts,  48  Me.  257. 

Maryland.  —  Bond  v.  Conway,  II  Md.  512. 

Massac/iuse/ts.  —  Hayward  v.  Hayward,  20 
Pick.  (Mass.)  520;  Daniels  v.  Richardson,  22 
Pick.  (Mass.)  565;  Legg  v.  Legg,  8  Mass.  99; 
Howes  v.  Bigelow,  13  Mass.  384;  Stanwood  v. 
Stanwood,  17  Mass.  57. 

Mississippi.  —  Harper  v.  Archer,  8  Smed.  & 
M.  (Miss.)  229. 

Missouri.  —  Croft  v.  Bolton,  31  Mo.  355. 

New  Hampshire.  —  Parsons  v.  Parsons,  9  N. 
H.  321,  32  Am.  Dec.  362;  Wheeler  v.  Moore, 
13  N.  H.  481. 

New  Jersey.  —  Snowhill  v.  Snowhill,  2  N.  J. 
Eq.  30;  Dare  v.  Allen,  2  N.  J.  Eq.  415. 

New  York.  —  Hunter  v.  Halcii,  I  Edw.  (N. 
Y.)  388;  Schuyler  v.  Hoyle,  5  Johns.  Ch. 
(N.  Y.)  196;  Van  Epps  v.  Van  Dcusen,  4  Paige 
(N.  Y.)  64,  25  Am.  Dec.  516;  Scaring  v.  Scar- 
ing, 9  Paige  (N.  Y.)  2S3. 

North  Carolina.  —  Poindcxtcr  v.  Blackburn, 
1  Ircd.  Eq.  (36  N.  Car.)  286;  Rogers  v.  Bum- 
pass,  4  Ired.  Eq.  (39  N.  Car.)  385;  Revel  v. 
Revel,  2  Dev.  &  B.  L.  (19  N.  Car  )  272;  Weeks 
v.  Weeks,  5  Ircd.  Eq.  (40  N.  Car.)  in,  47  Am. 
Dec.  358;   Arrington  v.  Yarbrough,  1  Jones 


Eq.  (54  N.  Car.)  72;  Hairston  v.  Hairston,  2 
Jones  Eq.  (55  N.  Car.)  123. 

Ohio.  —  Walden  v.  Chambers,  7  Ohio  St.  30; 
Dixon  v.  Dixon,  18  Ohio  113. 

Pennsylvania.  —  Hartman  v.  Dowdel,  I 
Rawle  (Pa.)  279;  McVaugh  v.  McVaugh,  10 
Phila.  (Pa.)  457,  30  Leg.  Int.  (Pa.)  217; 
Moyer's  Appeal,  77  Pa.  St.  482. 

Rhode  Island.  —  Wilder  v.  Aldrich,  2  R.  I. 
518. 

South  Carolina.  —  Boozer  v.  Addison,  2 
Rich.  Eq.  (S.  Car.)  273,  46  Am.  Dec.  43;  Tuttle 
v.  Rembert,  2  Strobh.  L.  (S.  Car.)  270;  Pitts  v. 
Wicker,  3  Hill  L.  (S.  Car.)  197. 

Virginia.  —  Wallace  v.  Taliaferro,  2  Call 
(Va.)447;  Harcum  v.  Hudnall,  14  Gratt.  (Va.) 
3°9- 

Rule  Applicable  to  Chose  Due  to  Husband  and 

Wife  Jointly.  —  Coppin  v.  ,  2  P.  Wms.  497; 

Lodge  v.  Hamilton,  2  S.  &  R.  (Pa.)  493. 

Rule  Applicable  to  Legacy  or  Distributive  Share 

—  England.  —  Garforth  v.  Bradley,  2  Ves.  675; 
Carr  v.  Taylor,  10  Ves.  Jr.  578. 

United  States.  —  Gallego  v.  Chevallie,  2 
Brock.  (U.  S.)  285. 

Alabama.  —  Hair  v.  Avery,  28  Ala.  272. 

Georgia.  —  Hooper  v.  Howell,  50  Ga.  165. 

Kentucky.  —  Dunn  v.  Lancaster,  4  Bush 
(Ky.)  581,  96  Am.  Dec.  317. 

Massachusetts.  —  Howard  v.  Bryant,  9  Gray 
(Mass.)  240;  Hayward  v.  Hayward,  20  Pick. 
(Mass.)  517. 

Mississippi.  —  Harper  v.  Archer,  8  Smed.  & 
M.  (Miss.)  229;  Duncan  v.  Johnson,  23  Miss. 
130;  Kilcrease  v.  Shelby,  23  Miss.  161 ;  Harper 
v.  Archer,  28  Miss.  212. 

New  //ampshire.  —  Tucker  v.  Gordon,  5  N. 
H.  564;  Parsons  v.  Parsons,  9  N.  H.  309,  32 
Am.  Dec.  362;  Marston  v.  Carter,  12  N.  H. 
•159- 

New  York.  —  Schuyler  v.  Hoyle,  5  Johns. 
Ch.  (N.  Y.)  196;  Westervelt  v.  Gregg,  12  N.  Y. 
205,  62  Am.  Dec.  160. 

North  Carolina.  —  Revel  v.  Revel,  2  Dev.  & 
B.  L.  (19  N.  Car.)  272;  Hardie  v.  Cotton,  1 
Ired.  Eq.  (36  N.  Car.)  6i ;  Poindexicr  v.  Black- 
burn, 1  Ired.  Eq.  (36  N.  Car.)  2S6;  McBride  v. 
Choate,  2  Ired.  Eq.  (37  N.  Car.)  610;  Rogers  v. 
Bumpass,  4  Ired.  Eq.  (39  N.  Car.)  3S5;  Weeks 
v.  Weeks,  5  Ired.  Eq.  (40  N.  Car.)  Ill,  47  Am. 
Dec.  358;  Mardrce  v.  Mardrce,  9  Ired.  L.  (31 
N.  Car.)  295;  Arrington  v.  Yarbrough,  I  Jones 
Eq.  (54  N.  Car.)  75. 

South  Carolina.  —  Harleston  v.  Lynch,  I 
Desaus.  (S.  Car.)  244;  Ex  P.  Elms,  3  Desaus. 
(S.  Car.)  155;  Clifton  v.  llaig,  4  Desaus.  (S. 
Car.)  330;  Lewis  v.  Price,  3  Rich.  Eq.  (S.  Car.) 
172. 

Tennessee.  —  Ross  v.  Wharton,  10  Ycrg. 
(Tcnn.)  190. 

Compare  Com.  v.  Manley,  12  Pick.  (Mass.) 
173:  Peirce  v.  Thompson,  17  Pick.  (Mass.)  393. 

But  a  legacy  to  the  wife  of  certain  specific 
chattels  "  which  arc  now  in  her  possession  " 
has  been  held  to  vest  in  the  husband  immedi- 
ately.   Sadler  v.  Bean,  9  Ark.  202. 

Until  a  decree  of  distribution  the  husband's 
marital  rights  will  not  attach  to  the  wife's 
distributive   share   of  an    intestate's  estate. 
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is  divorced  a  vinculo,1  she  is  entitled  by  survivorship  to  all  her  continuing 
choses  in  action,  such  as  her  bonds,  notes,  judgments,  stocks,  legacies, 
distributive  shares,  personal  estates  in  remainder  and  reversion,  as  absolutely 
as  if  she  had  never  been  married.  And  no  difference  exists  in  this  respect 
between  choses  in  action  accruing  during  the  coverture  and  those  accruing 
before  marriage,2  since  a  married  woman,  though  incapable  at  common  law  of 


Harris  v.  Taylor,  3  Sneed  (Tenn.)  536,  67  Am. 
Dec.  576;  Short  v.  Moore,  10  Vt.  446;  Probate 
Ct.  v.  Niles,  32  Vt.  775.  And  even  after  a  de- 
cree it  must  be  reduced  to  possession  before 
the  marital  rights  attach.  Foster  v.  Fifield,  20 
Pick.  (Mass.)  67;  Schuyler  v.  Hoyle,  5  Johns. 
Ch.  (N.  Y.)  212;  Harris  v.  Taylor,  3  Sneed 
(Tenn.)  536,  67  Am.  Dec.  576;  Probate  Ct.  v. 
Niles,  32  Vt.  775.  Unless  perhaps  in  a  case 
where  specific  chattels  have  been  set  apart  for 
the  wife  under  the  decree.  Parks  v.  Cush- 
man,  9  Vt.  320. 

Rule  Applicable  to  Remainders,  Reversionary 
Interests,  etc.  —  Scawen  v.  Blunt,  7  Ves.  Jr. 
296;  Cox  v.  Morrow,  14  Ark.  617;  De  Vaughn 
v.  McLeroy,  82  Ga.  709;  Holloway  v.  Conner, 
3  B.  Mon.  (Ky.)  395;  Whitbie  v.  Frazier,  1 
Hayw.  (2  N.  Car.)  275;  Kornegay  v.  Carro- 
way,  2  Dev.  Eq.  (17  N.  Car.)  406;  Weeks  v. 
Weeks,  5  Ired.  Eq.  (40  N.  Car.)  120,  47  Am. 
Dec.  358;  Whitehurst  v.  Harker,  2  Ired.  Eq. 
37  (N.  Car.)  292;  Cabeen  v.  Gordon,  1  Hill  Eq. 
(S.  Car.)  51;  Good  win  v.  Moore,  4  Humph. 
(Tenn.)  221;  Hall  v.  M'Lain,  11  Humph. 
(Tenn.)  425.  See  also  Jenkins  v.  Headley, 
(Ky.  1897)  40  S.  W.  Rep.  460;  Hearne  v. 
Kevan,  2  Ired.  Eq.  (37  N.  Car.)  34;  McBride 
v.  Choate,  2  Ired.  Eq.  (37  N.  Car.)  610;  Hynes 
v.  Lewis,  Tayl.  (1  N.  Car.)  44;  Hardie  v.  Cot- 
ton, 1  Ired.  Eq.  (36  N.  Car.)  64.  But  in  Ala- 
bama it  has  been  held  that  where  a  remainder 
or  reversionary  estate  in  personalty  has 
vested  in  the  wife  under  a  will,  and  by  the 
assent  of  the  executor  it  has  become  a  legal 
interest,  and  the  possession  is  with  the  per- 
son in  whom  the  precedent  estate  is  vested 
and  no  adverse  possession  is  shown,  such  re- 
mainder or  reversionary  interest  passes  to  the 
husband  by  virtue  of  his  marital  rights  at 
common  law.  Walker  v.  Walker,  41  Ala. 
357.    See  also  Hemphill  v.  Moody,  64  Ala.  477. 

Rule  Applicable  to  Shares  of  Stock.  —  Nichol- 
son v.  Drury  Bldgs.  Estate  Co.,  7  Ch.  D.  55; 
Shuttleworth  v.  Greaves,  2  Jur.  957;  Gannard 
v.  Eslava,  20  Ala.  732;  Mason  v.  Fuller,  36 
Conn.  160;  Winslow  v.  Crocker,  17  Me.  29; 
Stanwood  v.  Stanwood,  17  Mass.  59;  Wells  v. 
Tyler,  25  N.  H.  340;  Matter  of  Reciprocity 
Bank,  22  N.  Y.  15;  Slaymaker  v.  Gettysburg 
Bank,  10  Pa.  St.  373;  Arnold  v.  Ruggles,  1  R. 
I.  T65;  Wilder  v.  Aldrich,  2  R.  I.  518;  Rice  v. 
McReynolds,  8  Lea  (Tenn.)  36. 

Rule  Applicable  to  Income  from  Wife's  Chose  in 
Action.  —  Wilkinson  v.  Charlesworth,  11  Jur. 
644. 

Rule  Applicable  to  Money  Due  on  a  Bond.  — 

Brown  v.  Bokee,  53  Md.  155;  Pickett  v.  Ever- 
ett, 11  Mo.  568;  Walker  v.  Walker,  25  Mo. 
377;  Slaymaker  v.  Gettysburg  Bank,  10  Pa. 
St.  373.  See  also  Scawen  v.  Blunt,  7  Ves.  Jr. 
294;  Hutchins  v.  State  Bank,  12  Met.  (Mass.) 
421. 

Rule  Applicable  to  Promissory  Notes.  —  Rich- 
ards v.  Richards,  2  B.  &  Ad.  447,  22  E.  C.  L. 


119;  Gaters  v.  Madeley,  6  M.  &  W.  423;  Hart 
v.  Stephens,  6  Q.  B.  937,  51  E.  C.  L.  937; 
Scarpellini  v.  Atcheson,  7  Q.  B.  875,  53  E.  C. 
L.  875;  Sherrington  v.  Yates,  12  M.  &  W.  855; 
Lenderman  v.  Talley,  I  Houst.  (Del.)  523. 

1.  Effect  of  Divorce  a  Vinculo  on  Choses  in. 
Action  Not  Reduced  to  Possession.  —  Wilkinson 
v.  Gibson,  L.  R.  4  Eq.  162;  Prole  v.  Soady,  L. 
R.  3  Ch.  220;  Wells  v.  Malbon,  31  Beav.  48; 
Arrington  v.  Arrington,  102  N.  Car.  491;  Win- 
tercast  v.  Smith,  4  Rawle  (Pa.)  177.  See  also 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  172. 

Effect  of  Divorce  a  Mensa.  —  Under  statute  in 
England  it  has  been  held  that  by  a  decree  of 
judicial  separation  the  wife's  choses  in  action 
not  reduced  into  possession  at  the  date  of  the 
decree  become  her  absolute  property  as  if  she 
were  a  feme  sole.  Johnson  v.  Lander,  L.  R.  7 
Eq.  228.  See  also  In  re  Coward,  L.  R.  20  Eq. 
179- 

Under  Statute  in  Massachusetts  a  similar  deci- 
sion has  been  made.  Page  v.  Estes,  19  Pick. 
(Mass.)  269. 

Effect  of  Separation  of  Husband  and  Wife.  — 
The  mere  fact  that  a  husband  and  wife  are 
living  apart  cannot,  at  common  law,  deprive 
the  husband  of  his  right  to  bring  the  wife's 
choses  in  action  under  his  control.  Thrasher 
v.  Ingram,  32  Ala.  655. 

Nor  will  his  adultery  and  desertion  work 
any  forfeiture  of  his  rights.  Vreeland  v. 
Ryno,  26  N.  J.  Eq.  160. 

But  under  statute  in  Pennsylvania  it  has 
been  held  that  the  abandonment  of  the  wife 
will  deprive  the  husband  of  the  power  to  con- 
trol her  choses  in  action.  Philippi  v.  Com.,  18 
Pa.  St.  116. 

2.  Survivorship  of  Choses  in  Action  Accruing' 
During  Coverture.  —  Fleet  v.  Perrins,  L.  R.  3  Q. 
B.  536,  L.  R.  4  Q.  B.  506;  Dalton  v.  Midland 
Counties  R.  Co.,  13  C.  B.  474,  76  E.  C.  L.  474; 
Richards  v.  Richards,  2  B.  &  Ad.  447,  22  E.  C. 
L.  119;  Garforth  v.  Bradley,  2  Ves.  676;  Elliot 
v.  Collier,  1  Wils.  C.  PI.  168;  Lenderman  v. 
Talley,  I  Houst.  (Del.)  523;  Hay  ward  v.  Hay- 
ward,  20  Pick.  (Mass.)  525;  Kornegay  v.  Car- 
roway,  2  Dev.  Eq.  (17  N.  Car.)  405;  Bucking- 
ham v.  Carter,  2  Disney  (Ohio)  43. 

In  Connecticut  it  has  been  held  that  at  the 
common  law  the  wife's  chose  in  action  accru- 
ing to  her  during  the  coverture  vests  abso- 
lutely in  the  husband  without  any  reduction 
into  possession.  Fitch  v.  Ayer,  2  Conn.  143; 
Griswold  v.  Penniman,  2  Conn.  564;  Cornwall 
v.  Hoyt,  7  Conn.  426;  Beach  v.  Norton,  8 
Conn.  71;  Whittlesey  v.  McMahan,  10  Conn. 
137,  26  Am.  Dec.  382;  Morgan  v.  Thames 
Bank,  14  Conn.  99;  Fourth  Ecclesiastical  Soc. 
v.  Mather,  15  Conn.  598;  Baldwin  v.  Carter, 
17  Conn.  208,  42  Am.  Dec.  735;  Winton  v. 
Barnum,  19  Conn.  171. 

But  it  seems  to  have  been  the  common-law 
rule  in  that  state  that  as  to  choses  in  action 
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making  a  contract,  is  capable  of  having  a  chose  in  action  conferred  on  her 
with  her  husband's  consent.1 

cc.  Rights  of  Husband  as  Survivor.  —  If  the  husband  survives  the  wife,  and  she 
leaves  choses  in  action  which  he  has  not  reduced  into  possession,  he  cannot 
recover  them  in  his  own  right  before  taking  out  letters  of  administration  to 
the  wife,2  but  he  is  entitled  to  recover  and  enjoy  them  as  his  own  by  acting 
as  her  administrator.3  And  the  right  to  act  as  her  administrator  has  been 
held  to  be  a  right  at  common  law  jure  mariti.*  By  other  authorities  it  has 
been  held  that  the  right  was  conferred  by  31  Edw.  III.,  stat.  I,  c.  11,  which 
directs  that  administration  be  granted  to  the  next  and  most  lawful  of  kin;5 
and  by  other  authorities  still,  that  it  is  derived  from  29  Car.  II.,  c.  3,  relating 
to  distributions.6  It  has  been  held  that  if  the  husband  who  has  survived  his 
wife  dies  before  he  has  recovered  the  choses  in  action,  his  representatives  are 
entitled  to  them.7  But  choses  in  action  not  reduced  into  possession  during 
coverture  will  be  assets  in  the  husband's  hands  liable  for  the  wife's  debts  dum 
sola.% 

dd.  What  Amounts  to  Reduction  into  Possession  —  (ad)  In  General.  —  Any  lawful 
exercise  of  ownership  by  the  husband  over  his  wife's  chose  in  action,  by  which 
he  appropriates  it  to  his  sole  use,  is  a  reduction  into  possession  such  as  bars 


belonging  to  the  wife  before  marriage,  if  the 
husband  did  not  reduce  them  into  possession 
during  coverture,  they  survived  to  the  wife  if 
she  outlived  him,  or  to  her  administrator  if  she 
did  not.  Griswold  v.  Penniman,  2  Conn. 
564.  See  also  Burr  v.  Sherwood,  3  Bradf. 
(N.  Y.)  90,  declaring  the  rule  in  Connecti- 
cut. 

1.  Dalton  v.  Midland  Counties  R.  Co.,  13  C. 
B.  474,  76  E.  C.  L.  474;  Fleet  v.  Perrins,  L.  R. 
3  Q-  B.  536;  Phelps  v.  Phelps,  20  Pick.  (Mass.) 
559.  See  also  Bidgood  v.  Way,  2  W.  Bl.  1236; 
Abbot  v.  Blofield,  Cro.  Jac.  644. 

2  Husband  Surviving  Cannot  Recover  Wife's 
Choses  in  Action  in  His  Own  Right.  —  Grosvenor 
v.  Lane,  2  Atk.  180;  Bourne  v.  Crofton,  2 
Molloy  318. 

3.  Surviving  Husband  May  Recover  Wife's 
Choses  in  Action  as  Administrator.  —  2  Kent's 
Com.  135;  Duncan  v.  Prentice,  4  Met.  (Ky.) 
216;  Thomas  v.  Wood,  I  Md.  Ch.  296;  Lowry 
v.  Houston,  3  How.  (Miss.)  397;  Westervelt  v. 
Gregg,  12  N.  Y.  206,  62  Am.  Dec.  160;  Bunch 
v.  Hurst,  3  Desaus.  (S.  Car.)  289;  Ex  p.  Elms, 
3  Desaus.  (S.  Car.)  160.  See  also  Wiggins  v. 
Blount,  33  Ga.  409,  and  the  title  Executors 
and  Administrators,  vol.  11,  p.  768. 

Remainders  or  Reversionary  Interests.  —  And 
this  rule  has  been  applied  to  remainders  or 
reversionary  interests  in  personalty  as  well  as 
to  interests  immediately  reducible  into  posses- 
sion. Pinkard  v.  Smith,  LitL  Sel.  Cas.  (Ky.) 
336;  Banks  v.  Marksberry,  3  Lilt.  (Ky.)  281; 
Ewing  v.  Handlcy,  4  Litt.  (Ky.)  316,  14  Am. 
Dec,  140;  Houck  v.  Camplin,  25  Mo.  378; 
Dade  v.  Alexander,  I  Wash.  (Va.)  30;  Wade  v. 
Boxley,  5  Leigh  (Va.)  442;  Henry  v.  Graves, 
16  Gratt.  (Va.)  244;  Drummond  v.  Snced,  2 
Call  (Va.)  494. 

4.  Husband's  Right  to  Act  as  Administrator 
Held  to  Be  a  Common-law  Right.  —  Watt  v. 
Watt,  3  Vcs.  Jr.  244.  Sec  also  Cox  v.  Morrow, 
14  Ark.  614.  Compare  Mayficld  v.  Clifton,  3 
Stew.  (Ala.)  375:  Hogan  v.  Bell,  4  Stew.  &  P. 
(Ala.)  310;  Johnson  v.  Johnson,  33  Ala.  284; 
Walker  v.  Walker,  41  Ala.  353. 

6,  Sand's  Case,  3  Salk.  22. 
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6.  Husband  Administering  on  Wife's  Choses  in 
Action  under  Statute  of  Distributions.  —  Cart  v. 
Rees,  cited  in  Squib  v.  Wyn,  1  P.  Wms.  381; 
2  Kent's  Com.  136. 

Under  similar  statutes  in  the  United  States 
the  same  rule  has  been  laid  down.  Whhaker 
v.  Whitaker,  6  Johns.  (N.  Y.)  112;  Wintcrcast  v. 
Smith,  4  Rawle  (Pa.)  180.  See  also  Pickens 
v.  Hill,  30  Ind.  271. 

But  in  other  jurisdictions  it  has  been  held 
under  statute  that  the  husband  does  not  ac- 
quire absolute  title  after  the  wife's  death  by 
administration,  but  only  a  distributive  share 
as  heir  at  law.  Matheney  v.  Guess,  2  Hill 
Eq.  (S.  Car.)  65. 

And  in  Arkansas  it  has  been  held  that  he  is 
postponed  to  all  of  the  next  of  kin  in  succes- 
sion. Cox  v.  Morrow,  14  Ark.  603;  Vaughan 
v.  Parr,  20  Ark.  600;  Sorrels  v.  Trantham,  48 
Ark.  386. 

And  in  Vermont  it  has  been  held  that  where 
the  wife  dies  intestate  and  without  issue,  her 
choses  in  action  not  reduced  to  possession  will 
descend  to  her  collateral  heirs  to  whom  her 
realty  would  descend  if  she  had  any,  and  not 
to  her  husband.    Wilson  v.  Bates,  28  Vt.  765. 

A  Full  Discussion  of  this  question  will  be 
found  in  the  title  Succession. 

7.  Cart  v.  Rees,  cited  in  Squib  v.  Wyn,  1  P. 
Wms.  381;  Elliot  v.  Collier,  3  Atk.  526;  Vree- 
land  v.  Ryno,  26  N.  J.  Eq.  160;  Gilman  v.  Mc- 
Ardle,  (N.  Y.  Super.  Ct.  Spec.  T.)  12  Abb.  N. 
Cas.  (N.  Y.)  414.  See  also  Westervelt  v. 
Gregg,  12  N.  Y.  206,  62  Am.  Dec.  160. 

But  the  husband's  administrator  cannot  as 
such  recover  the  wife's  choses  in  action,  and 
for  that  purpose  administration  must  be  taken 
out  to  the  wife.  However,  should  others  act- 
ing as  the  wife's  representatives  recover  her 
choses  in  action,  they  will  take  the  property 
as  trustees  for  the  representative  of  the  hus- 
band. Bctts  v.  Kimpton,  2  B.  &  Ad.  273,  22 
E.  C.  L.  71;  Cart  v.  Rees,  eited  in  Squib  v. 
Wyn,  1  I'  Wms.  381. 

8.  Choses  Not  Reduced  to  Possession  Before 
Wife's  Death  Liablo  for  Hor  Antonuptial  DobU.  — 
Heard  v.  Stamford,  3  P.  Wms.  409. 
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her  right  thereto.1  But  nothing  will  be  held  to  amount  to  a  reduction  into 
possession  which  does  not  give  to  the  husband,  for  some  moment  of  time, 
absolute  dominion  over  the  property  without  any  concurrence  of  the  wife.2 
The  act  of  the  husband  must  not  only  evince  an  intention  to  reduce  into  pos- 
session,  but  it  must  be  such  as  to  change  the  property  in  the  chose  in  action.3 
No  act  of  the  wife  is  necessary  to  enable  him  to  reduce  her  choses,  nor  can 
she  in  any  manner  prevent  it.'4 

(l>b)  Jiccriving  Payment  or  Taking  Actual  Possession.  —  If  the  husband  receives  pay- 
ment or  takes  actual  possession  of  the  wife's  chose  in  action  as  husband,  this 
will,  of  course,  amount  to  a  reduction  into  possession.5  But  the  receipt  by 
the  husband  of  interest  on  a  debt  due  to  the  wife  will  not  amount  to  a  reduc- 
tion of  the  debt.0  Nor  will  a  receipt  of  part  payment  of  the  principal  be  a 
reduction  of  the  residue.7  Nor  is  the  mere  taking  possession  of  the  evidence 
of  a  debt,  as  a  bond,  a  note,  or  a  lease,  a  sufficient  reduction  of  the  debt  into 
possession.8 

(cc)  Husband  Taking  Possession  in  Another  Capacity' — Intent.  —  Reduction  into  pos- 
session by  the  husband  so  as  to  work  a  change  of  ownership  is  a  question  of 
intention  to  be  inquired  into  upon  all  the  circumstances.9  The  fact  that  the 
wife's  choses  in  action  have  passed  into  the  custody  and  possession  of  the 
husband  is  not  a  reduction  into  possession,  when  he  does  not  receive  them  for 
the  purpose  of  appropriating  them  to  his  own  use.  He  must  reduce  them 
into  possession  as  husband.10 

Presumption.  —  But  the  receipt  of  the  wife's  choses  in  action  is  presumed  to 
be  a  reduction  into  possession.11  Still  this  may  be  explained  by  other  evi- 
dence negativing  the  intention  to  reduce  into  possession  in  such  a  manner  as 
to  transfer  the  title. 12 


1.  What  Amounts  to  a  Reduction  into  Posses- 
sion in  General. —  Howard  v.  Bryant,  9  Gray 
(Mass.)  239;  Alexander  v.  Crittenden,  4  Allen 
(Mass.)  342;  Com.  v.  Manley,  12  Pick.  (Mass.) 
173;  Bridgman  v.  Bridgman,  138  Mass.  58. 

2.  Nicholson  v.  Drury  Bldgs.  Estate  Co.,  7 
Ch.  D.  55- 

3.  Blount  v.  Bestland,  5  Ves.  Jr.  515;  Pike 
v.  Collins,  33  Me.  43;  Brown  v.  Bokee,  53  Md. 
163;  Daniels  v.  Richardson,  22  Pick.  (Mass.) 
570;  Douglass  v.  Miller,  3  Ohio  N.  P.  220,  4 
Ohio  Dec.  414;  Pierson  v.  Smith,  9  Ohio  St. 
558. 

4.  Reduction  Not  Dependent  on  Wife's  Acts.  — 

Mardree  v.  Mardree,  9  Ired.  L.  (31  N.  Car.) 
295.    See  Thrasher  v.  Ingram,  32  Ala.  655. 

5.  Effect  of  Taking  Actual  Possession  of  Chose  in 
Action. —  Rees  v.  Keith,  11  Sim.  388;  Johnson 
v.  Johnson,  33  Ala.  284;  McNeill  v.  Arnold,  17 
Ark.  154;  Humphries  v.  Harrison,  30  Ark.  79; 
Taggart  v.  Boldin,  10  Md.  104;  Hart  v.  Leete, 
104  Mo.  315;  Matter  of  Gray,  1  Pa.  St.  329; 
Johnston  v.  Johnston,  1  Grant  Cas.  (Pa.)  470. 

The  Receipt  of  a  Legacy  by  the  husband  and 
his  giving  a  receipt  therefor  in  the  wife's 
name  amount  to  a  reduction  into  possession. 
Rice  v.  McReynolds,  8  Lea  (Tenn.)  36. 

Wrongful  Possession  by  Husband  Ineffectual.  — 
Moss  v.  Ashbrooks,  20  Ark.  128.  See  also 
Wardlaw  v.  Gray,  2  Hill  Eq.  (S.  Car.)  644. 

6.  Receipt  of  Interest  Not  a  Reduction  into  Pos- 
session of  Debt.  —  Nash  v.  Nash,  2  Madd.  133; 
Hart  v.  Stephens,  6  Q.  B.  937,  51  E.  C.  L.  937; 
Brown  v.  Bokee,  53  Md.  163.  See  also  Burr 
v.  Sherwood,  3  Bradf.  (N.  Y.)  85;  Buckingham 
v.  Carter,  2  Disney  (Ohio)  41. 

7.  Receipt  of  Part  of  Debt  Not  a  Reduction  of 
Remainder,  —  Nash   v.    Nash,  2   Madd.  133;. 
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Scrutton  v.  Pattillo,  L.  R.  19  Eq.  372;  Brown 
v.  Bokee,  53  Md.  163;  Buckingham  v.  Carter, 
2  Disney  (Ohio)  41.  See  also  Harper  v. 
Archer,  28  Miss.  212. 

8.  Taking  Possession  of  Evidence  of  Debt  Not  a 
Reduction  into  Possession  of  Debt.  —  Daniels  v. 
Richardson,  22  Pick.  (Mass.)  570;  Pickett  v. 
Everett,  n  Mo.  568;  Walker  v.  Walker,  25  Mo. 
376;  Latourette  v.  Williams,  1  Barb.  (N.  V.)  9; 
Wilson  v.  Bates,  28  Vt.  765;  Barber  v.  Slade, 
30  Vt.  191,  73  Am.  Dec.  299. 

9.  Gochenaur's  Estate,  23  Pa.  St.  463;  Mov- 
er's Appeal,  77  Pa.  St.  482. 

10.  Taking  Possession  by  Husband  Without  Pur- 
pose of  Appropriation  Not  a  Reduction  into  Pos- 
session.—  Gochenaur's  Estate,  23  Pa.  St.  463; 
Moyer's  Appeal,  77  Pa.  St.  482;  Cox  v.  Scott, 
9  Baxt.  (Tenn.)  305. 

In  Vermont  it  has  been  held  that  to  reduce 
the  wife's  property  to  his  possession,  the  hus- 
band must  not  only  take  exclusive  control  of 
it,  but  must  do  some  act  evincing  a  clear  in- 
tention to  make  the  property  his  as  against 
her  and  her  rights.  Barron  v,  Barron,  24  Vt. 
375;  Wilson  v.  Bates,  25  Vt.  765;  Barber  v. 
Slade,  30  Vt.  191,  73  Am.  Dec.  299;  Probate 
Ct.  v.  Niles,  32  Vt.  775;  Caldwell  v.  Renfrew, 
33  Vt.  213;  Roberts  v.  Lund,  45  Vt.  82;  White 
v.  Waite,  47  Vt.  502;  Perry  v.  Wheelock,  49 
Vt.  63. 

1 1 .  Taking  Possession  by  Husband  Presumptively 
a  Reduction  into  Possession.  —  Resor  v.  Resor,  9 
Ind.  349;  Beam  v.  Bridgers,  108  N.  Car.  276, 
23  Am.  St.  Rep.  59;  Matter  of  Gray,  I  Pa.  St. 
329;  Johnston  v.  Johnston,  1  Grant  Cas.  (Pa.) 
470. 

12.  Gochenaur's  Estate,  23  Pa.  St.  463;  Moy- 
er's Appeal,  77  Pa.  St.  482. 
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Possession  as  Agent,  Trustee,  Executor,  or  Administrator.  —  Hence,  as  a  general  rule, 
possession  taken  by  the  husband  as  an  executor  or  administrator,1  trustee,  or 
agent,2  and  not  in  the  exercise  of  his  marital  rights,  will  not  constitute  a 
reduction  into  possession. 

Change  of  Character  of  Possession.  —  But  though  the  husband  originally  takes 
possession  in  another  capacity  than  as  husband,  if  he  subsequently  exercises 
dominion  over  the  property  inconsistent  with  his  duties  in  that  capacity,  as 
where  he  takes  possession  as  administrator,  and,  after  final  settlement  of  the 
estate,  still  retains  the  funds  coming  to  the  wife  or  mingles  them  with  his 
other  funds,  his  acts  may  amount  to  a  reduction  into  possession.3 

(dd)  Assignment.  —  Considerable  Discussion  Has  Arisen  in  the  Courts  as  to  whether  an 

assignment  by  the  husband  of  the  wife's  choses  in  action  will  amount  to  a 
reduction  into  possession  so  as  to  defeat  the  wife's  right  of  survivorship. 

Choses  Immediately  Eeducible.  —  As  to  choses  in  action  which  are  immediately 
reducible  into  possession,  the  prevailing  rule  seems  to  be  to  the  effect  that 


1.  Husband  Taking  Possession  as  Executor  or 
Administrator — England.  —  Baker  v.  Hall,  12 
Ves.  Jr.  497. 

United  States.  —  Sowles  v.  Witters,  39  Fed. 
Rep.  407;  Price  v.  Sessions,  3  How.  (U.  S.) 
624,  4  How.  (U.  S.)  122. 

Alabama.  —  Mayfield  v.  Clifton,  3  Stew. 
(Ala.)  375;  Hogan  v.  Bell,  4  Stew.  &  P.  (Ala.) 
310. 

New  Hampshire.  —  Parsons  v.  Parsons,  9  N. 
H.  321. 

Pennsylvania.  —  Gochenaur's  Estate,  23  Pa. 
St.  463. 

South  Carolina.  —  Ex  p.  Wells,  3  Desaus.  (S. 
Car.)  155. 

Tennessee.  —  Ross  v.  Wharton,  10  Yerg. 
(Tenn.)  190. 

Vermont.  —  White  v.  Waite,  47  Vt.  502. 

Virginia.  —  Keagy  v.  Trout.  85  Va.  390; 
Wallace  v.  Taliaferro,  2  Call  (Va.)  447. 

2.  Husband  Taking  Possession  as  Agent  or 
Trustee.  —  Baker  v.  Hall,  12  Ves.  Jr.  497;  Wall 
v.  Tomlinson,  16  Ves.  Jr.  413;  Hogan  v.  Bell. 
4  Stew.  &  P.  (Ala.)  310;  Pierson  v.  Smith,  9 
Ohio  St.  558,  75  Am.  Dec.  486. 

In  the  Absence  of  Any  Agreement  on  the  Part 
of  the  Husband  to  refund  choses  in  action  to 
the  wife,  they  become  his  absolute  property  on 
being  reduced  to  possession  in  virtue  of  his 
marital  rights.  Machen  -/.  Machen,  38  Ala. 
366;  I.yne  v.  State  Bank,  5  J.  J.  Marsh.  (Ky.) 
545;  Wylie  v.  Basil,  4  Md.  Ch.  327;  Fletcher 
v.  Updike,  5  Thomp.  &  C.  (N.  Y.)  514. 

But  the  Husband  May  Repudiate  All  Claim  as 
Husband  to  choses  in  action  accruing  to  the 
wife,  and  elect  to  treat  them  as  hers,  and  hold 
or  control  them  as  her  trustee,  and,  if  such  dis- 
claimer and  election  are  marie  before  the  title 
is  vested  in  him,  he  will  be  deemed  not  to 
have  reduced  them  into  possession,  and  his 
marital  rights  will  not  attach. 

Alabama.  — Johnson  v.  Spaight,  14  Ala.  30; 
Machem  v.  Machem,  28  Ala.  374;  Machen  v. 
Machen.  38  Ala.  368. 

Indiana.  —  Rcsor  v.  Resor,  9  Ind.  349;  Fowler 
v.  Rice,  31  Ind.  258. 

Maryland.  —  Drury  v.  Briscoe,  42  Md.  154; 
State  v.  Rcigart.  1  Gill  (Md.)  27,  39  Am.  Dec. 
628 

Massachusetts.  —  Phelps  v.  Phelps,  20  Pick. 
(Mass.)  561;  Stan  wood  v.  Stan  wood,  17 
Mass.  59. 
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Missouri. — Woodford  v.  Stephens,  51  Mo. 
443;  Kidwell  v.  Kirkpatrick,  70  Mo.  216; 
Terry  v.  Wilson,  63  Mo.  493;  Hart  v.  Leete, 
104  Mo.  315. 

New  York.  —  Taggard  v.  Talcott,  2  Edw. 
(N.  Y.)  628. 

North  Carolina.  —  Woodruff  v.  Bowles,  104 
N.  Car.  197;  Beam  v.  Bridgers,  108  N.  Car. 
276,  23  Am.  St.  Rep.  59;  Taylor  v.  Sikes,  108 
N.  Car.  724. 

Compare  Miller  v.  Blackburn,  14  Ind.  67. 

Election  to  Hold  as  Trustee  Due  to  Ignorance  or 
Mistake  of  Legal  Rights  Held  Immaterial.  — 
Machem  v.  Machem,  28  Ala.  374;  Lockhart  v. 
Cameron,  29  Ala.  356;  Machen  v.  Machen,  3S 
Ala.  364. 

The  Disclaimer  of  the  Husband  must  be  delib- 
erate, precise,  and  clearly  proved.  Temple  v. 
Williams,  4  Ired.  Eq.  (39  N.  Car.)  39;  Matter 
of  Gray,  1  Pa.  St.  327;  Johnston  v.  Johnston, 
31  Pa.  St.  453;  Wesco's  Appeal,  52  Pa.  St. 
195. 

Declarations  of  Husband  When  Receiving  Wife's 
Choses  May  Repel  Presumption  of  Personal  Acqui- 
sition.—  Matter  of  Gray,  1  Pa.  St.  327;  Gicker 
v.  Martin,  50  Pa.  St.  138;  Johnston  v.  Johns- 
ton, 31  Pa.  St.  453;  Moyer's  Appeal,  77  Pa. 
St.  485. 

Subsequent  Declarations.  —  And  indeed  it  has 
been  held  that  subsequent  declarations  of  the 
husband  are  admissible  as  evidence  of  inten- 
tion at  the  moment  of  taking  possession  to 
hold  as  trustee.  Matter  of  Gray,  1  Pa.  St. 
327;  Johnston  v.  Johnston,  31  Pa.  St.  453; 
Mover's  Appeal,  77  Pa.  St.  485. 

But  After  the  Chose  in  Action  Has  Vested  in 
Possession  in  the  Husband,  no  subsequent  admis- 
sion or  agreement  of  the  husband  will  operate 
as  a  disclaimer  on  his  part.  Frierson  v.  Frier- 
son,  21  Ala.  555;  Machen  v.  Machen,  38 
Ala.  368;  Turner  v.  Nye,  7  Allen  (Mass.) 
176;  Bridgman  v.  Bridgman,  138  Mass.  58; 
Fletcher  v.  Updike.  5  Thomp.  &  C.  (N.  Y.) 
513;  Nolen's  Appeal,  23  Pa.  St.  37. 

3.  Husband  Ceasing  to  Hold  in  Fiduciary  Capac- 
ity.—  Bridgman  r/.  Bridgman,  138  Mass.  58; 
Dunn  v.  Sargent,  101  Mass.  336;  Walker  v. 
Walker,  25  Mo.  376:  Mardrce  V.  Mardrce,  9 
Ired.  L.  (31  M.  Car.)  295;  Pierson  v.  Smith,  9 
Ohio  St.  558,  75  Am.  Dec.  486;  Waldcn  v.  Cham- 
bers. 7  Ohio  St.  31;  Ellis  v.  Baldwin,  1  VV.  & 
S.  (Pa.)  253;  Woclpcr's  Appeal,  2  Pa.  St.  71. 
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equity  will  regard  an  assignment  for  a  valuable  consideration  as  a  reduction 
into  possession.1    But  the  rule  is  otherwise  where  the  assignment  is  without 

consideration.® 

As  to  Choses  in  Action  Which  Are  Not  Presently  Reducible  into  possession,  such  as 
rem  linders,  reversionary  interests,  etc.,  whether  vested  or  contingent,  the  rule 
sustained  by  the  weight  of  authority  is  that  an  assignee  will  be  in  no  better 
position  than  his  assignor;  that  neither  the  husband  alone  nor  the  husband 
and  wife  jointly  have  the  power  during  the  coverture  to  assign  the  wife's 
expectant  interest  so  as  to  defeat  the  wife's  right  when  it  falls  in,  should  the 
husband  be  then  dead.3 


1.  Effect  of  Assignment  of  Choses  in  Action 
Presently  Reducible    into    Possession  —  United 

States.  —  Cassell  v.  Carroll,  II  Wheat.  (U.  S.) 
136. 

Arkcmsas.  — Cox  v.  Morrow,  14  Ark.  617. 

Connecticut.  —  Tuttle  v.  Fowler,  22  Conn.  58. 

Kentucky.  —  Lynn  v.  Bradley,  I  Met.  (Ky.) 
235;  Thomas  v.  Kelsoe,  7  T.  B.  Mon.  (Ky.) 
523;  Wright  v.  Arnold,  14  B.  Mon.  (Ky.)  513. 

Mississippi.  —  Lowry  v.  Houston,  3  How. 
(Miss.)  394. 

New  Hampshire.  —  Pierce  v.  Duslin,  24  N. 
H.  417;  Tucker  v.  Gordon,  5  N.  H.  564;  Wells 
v.  Tyler,  25  N.  H.  342. 

New  York.  —  Schuyler  v.  Hoyle,  5  Johns. 
Ch.  (N.  Y.)  196;  Westervelt  v.  Gregg,  12  N.  Y. 
205,  62  Am.  Dec.  160. 

Pennsylvania.  —  Tritt  v.  Colwell,  31  Pa.  St. 
228. 

South  Carolina.  —  Forrest  v.  Warrington,  2 
Desaus.  (S.  Car.)  254.  See  also  Terry  v.  Brun- 
son,  1  Rich.  Eq.  (S.  Car.)  78. 

Texas.  —  Hill  v.  Townsend,  24  Tex.  575. 

Virginia.  —  Browning  v.  Headley,  2  Rob. 
(Va.)  340,  40  Am.  Dec.  755.  See  also  Talia- 
ferro v.  Taliaferro,  4  Call  (Va.)  93. 

As  to  the  Husband's  Power  of  Transferring  the 
Wife's  Notes,  by  indorsement,  see  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  171. 

Where  Assignee  Procures  Possession  of  Chattel 
Assigned  by  Husband  Held  Reduction  to  Posses- 
sion.—  Abington  v.  Travis,  15  Mo  240.  See 
also  Widgery  v.  Tepper,  5  Ch.  D.  516,  7  Ch. 
D.  423;  Tidd  v.  Lister,  3  De  G.  M.  &  G.  857. 

Reduction  to  Possession  by  Assignee  Held  Es- 
sential in  the  absence  of  reduction  by  the  hus- 
band: George  v.  Goldsby,  23  Ala.  326;  Mc- 
Caa  v.  Woolf,  42  Ala.  392;  Barnes  v.  Pearson, 
6  Ired.  Eq.  (41  N.  Car.)  482;  Bryan  v.  Spruill, 
4  Jones  Eq.  (57  N.  Car.)  27;  O'Connor  v.  Har- 
ris, 81  N.  Car.  282;  Arrington  v.  Yarbrough, 
1  Jones  Eq.  (54  N.  Car.)  72. 

In  England  the  rule  as  laid  down  in  the  text 
seems  at  one  time  to  have  obtained.  Honner 
v.  Morton,  3  Russ.  65;  Salisbury  v.  Newton,  1 
Eden  370;  Carteret  v.  Paschal,  3  P.  Wms.  197; 
Johnson  v.  Johnson,  I  Jac.  &  W.  456;  Bates 
v.  Dandy,  2  Atk.  207;  Michelmore  v.  Mudge, 
6  Jur.  N.  S.  770;  Hutchings  v.  Smith,  9  Sim. 
137;  Ellison  v.  Elwin,  13  Sim.  316;  Ashby  v. 
Ashby,  1  Coll.  Ch.  Cas.  553.  See  also  Fitz- 
gerald v.  Fitzgerald,  14  Jur.  485. 

Effect  of  Sale  of  Land  under  Fines  and  Recov- 
eries Act  on  Wife's  Right  to  Outstanding  Purchase 
Money.  —  See  Tennent  v.  Welch,  37  Ch.  D.  622. 

2.  Assignment  Without  Valuable  Consideration 
Inoperative  as  Reduction  into  Possession. —  M  it- 
ford  v.  Mitford,  9  Ves.  Jr.  87;   Johnson  v. 
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Johnson,  1  Jac.  &  W.  456;  Bates  v.  Dandy,  2 
Atk.  207;  Jewson  v.  Moulson,  2  Atk.  417;  Bur- 
nett v.  Kinnaston,  2  Vern.  401;  Schuyler  v. 
Hoyle,  5  Johns.  Ch.  (N.  Y.)  209;  Westervelt  v. 
Gregg,  12  N.  Y.  205,  62  Am.  Dec.  160;  Hart- 
man  v.  Dowdel,  1  Rawle  (Pa.)  279;  Webb's 
Appeal,  21  Pa.  St.  248;  Smilie's  Estate,  22  Pa. 
St.  130;  Tritt  v.  Colwell,  31  Pa.  St.  228.  See 
also  Grebill's  Appeal,  87  Pa.  Si.  108. 

Second  Assignee  for  Value  Not  Affected  by  Fact 
that  Original  Assignment  Was  Without  Value 
When  Without  Means  of  Knowledge  of  Such  Fact. 
—  McConnell  v.  Wenrich,  16  Pa.  St.  365.  See 
also  Mott  v.  Clark,  9  Pa.  St.  405,  49  Am.  Dec. 
566. 

Assignment  in  Insolvency  or  Bankruptcy.  —  See 

the  title  Insolvency  and  Bankruptcy. 

3.  Effect  of  Assignment  of  Wife's  Reversionary- 
Interests,  etc. —  England. — Mitford  v.  Mitford, 
9  Ves.  Jr.  87;  Purdew  v.  Jackson,  I  Russ.  70; 
Honner  v.  Morton,  3  Russ.  68;  Hornsby  v. 
Lee,  2  Madd.  16;  Box  v.  Box,  6  Ir.  Eq.  174. 

Kentucky.  —  Lynn  v.  Bradley,  I  Met.  (Ky.) 
234;  Thomas  v.  Kennedy,  4  B.  Mon.  (Ky.)  235; 
Hord  v.  Hord,  5  B.  Mon.  (Ky.)  81;  Wright  v. 
Arnold,  14  B.  Mon.  (Ky.)  513. 

Mississippi.  —  Sale  v.  Saunders,  24  Miss.  24, 
57  Am.  Dec.  157. 

South  Carolina.  —  Matheney  v.  Guess,  2 
Hill  Eq.  (S.  Car.)  67;  Terry  v.  Brunson,  1  Rich. 
Eq.  (S.  Car.)  78;  Reese  v.  Holmes,  5  Rich. 
Eq.  (S.  Car.)  531 ;  Duke  v.  Palmer,  10  Rich.  Eq. 
(S.  Car.)  387. 

Tennessee.  —  Crittenden  v.  Posey,  1  Head 
(Tenn.)  315;  Caplinger  v.  Sullivan,  2  Humph. 
(Tenn.)  548,  37  Am.  Dec.  575;  Bugg  v.  Frank-, 
lin,  4  Sneed  (Tenn.)  142. 

Virginia.  —  Moore  v.  Thornton,  7  Gratt. 
(Va.)  99;  Henry  v.  Graves,  16  Gratt.  (Va.)  248, 
criticising  dictum  in  Upshaw  v.  Upshaw,  2 
Hen.  &  M.  (Va.)  381. 

Compare  Bates  v.  Dandy,  2  Atk.  207; 
Hawkyns  v.  Obyn,  2  Atk.  54q;  Chandos  v. 
Talbot,  2  P.  Wms.  601;  Meriwether  v.  Booker, 
5  Litt.  (Ky.)  257. 

Wife's  Joinder  in  Assignment  Does  Not  Affect  the 
Rule. —  Honner  v.  Morton,  3  Russ.  65;  Robin- 
son v.  Wheelwright,  6  De  G.  M.  &  G.  535; 
Stiff e  v.  Everitt,  1  Myl.  &  C.  37;  Whittle  v. 
Henning,  2  Phil.  731;  Pickard  v.  Roberts,  3 
Madd.  384;  Box  v.  Box,  Drury  42. 

Purchase  by  Husband  of  Preceding  Life  Estate 
Does  Not  Alter  the  Rule.  —  Caplinger  v.  Sulli- 
van, 2  Humph.  (Tenn.)  548,  37  Am.  Dec.  575. 
See  also  "Crittenden  v.  Posey,  1  Head  (Tenn.) 
311 ;  Moore  v.  Thornton,  7  Gratt.  (Va.)  99. 

Assignment  Held  Good  Where  Husband  or 
Assignee  Gets  Possession  upon  Expiration  of  Life 
Estate.  —  Bugg  v.  Franklin,  4  Sneed  (Tenn.) 

Volume  XV. 


Eights,  Duties,  and  HUSBAND  AND   WIFE.  Liabilities  Inter  Se. 


And  in  England  the  Doctrine  Has  Been  Extended  so  that  where  a  husband  makes  an 
assignment  for  valuable  consideration  of  the  wife's  reversionary  choses  in 
action,  the  assignment  will  not  take  effect  as  a  reduction  into  possession, 
though  subsequently  the  husband  comes  into  a  position  where  he  has  the 
power  of  reducing  them  into  possession,  if  he  does  not  actually  do  so  before 
his  death.1 

But  This  Doctrine  Has  Been  Repudiated  by  some  of  the  authorities  in  the  United 
States,  and  it  has  been  held  that  where  the  husband  assigns  the  wife's 
expectant  interest  during  the  coverture,  if  the  husband  survives  until  the  right 
falls  in,  and  then  is  capable  of  reducing  it  into  possession,  his  previous  assign- 
ment will  operate  on  his  actual  situation,  and  the  property  will  be  transferred 
so  as  to  defeat  the  wife's  right  of  survivorship.2 

(ee)  Pledge  or  Mortgage.  —  The  mere  pledge  by  the  husband  of  a  chose  in  action, 
as  for  instance  the  giving  to  another,  as  a  security  for  a  temporary  loan,  a  note 
given  to  the  wife  before  marriage,  will  not  amount  to  a  reduction  into  posses- 
sion so  as  to  defeat  the  wife's  right  by  survivorship.3  And  in  England  it  has 
been  held  that  an  assignment  of  the  wife's  choses  in  action  by  way  of  mort- 
gage will  not  amount  to  a  reduction  into  possession.4  But  in  some  of  the 
United  States  a  distinction  has  been  made  in  this  respect  between  a  mere 
pledge  and  a  mortgage.5 

(ff)  Release.  —  Where  a  present  debt  is  owed  to  the  wife,  the  husband  may, 
for  a  valuable  consideration,  make  a  valid  release  of  the  obligation  so  as  to 
preclude  any  claim  on  the  part  of  his  wife  after  his  death.6  But  the  husband 
cannot  release  a  debt  due  to  the  wife  in  respect  to  which  there  is  no  existing 
right  of  action.7    A  fortiori,  where  the  wife  has  a  right  or  duty  which  by  no 


I2Q.  See  also  Caplinger  v.  Sullivan,  2  Humph. 
(Tenn.)  548,  37  Am.  Dec.  575;  Scobey  v. 
Waters,  10  Lea  (Tenn.)  551;  De  Vaughn  v.  Mc- 
Leroy,  82  Ga.  702. 

Pennsylvania  Rule  —  Assignment  by  Husband 
Operative  as  Reduction.  —  Siter's  Case,  4  Rawle 
(Pa.)  483;  Smilie's  Estate,  22  Pa.  St.  130; 
Webb's  Appeal,  21  Pa.  St.  248;  Woelper's 
Appeal,  2  Pa.  St.  71. 

In  North  Carolina  it  has  been  held  that  a  be- 
quest of  a  chattel  to  A  for  life,  and  after  A's 
death  to  B  upon  the  assent  of  the  executor, 
vests  the  legal  interest  of  the  remainder  in  B, 
and  if  B  is  a  married  woman,  such  legal  estate 
may  be  sold  by  her  husband,  and  the  assign- 
ment will  be  valid,  though  he  may  die  leaving 
his  wife  surviving  him  before  the  expiration 
of  the  life  estate.  Howell  v.  Howell,  3  Ired. 
Eq.  (38  N.  Car.)  522. 

1.  Burnett  v.  Kinaston,  Freem.  Ch.  241; 
Ellison  v.  Elwin,  13  Sim.  316.  Compare  Hon- 
ner  v.  Morton,  3  Russ.  65;  Ashby  v.  Ashby,  I 
Coll.  Ch.  Cas.  553. 

2.  Burnett  v.  Roberts,  4  Dev.  L.  (15  N.  Car.) 
81;  Duke  v.  Palmer,  10  Rich.  Eq.  (S.  Car.) 
380;  Browning  v.  Headley,  2  Rob.  (Va.)  340, 
40  Am.  Dec.  755.  Sec  also  Lynn  v.  Bradley, 
1  Met.  (Ky.)  235. 

3.  Mere  Pledge  of  Chose  in  Action  Not  a  Reduc- 
tion into  Possession.  —  Brown  v.  Bokee,  53  Md. 
163;  Latouretle  v.  Williams,  1  Barb.  (Si.  Y.)  9; 
Webb's  Appeal,  21  Pa.  St.  248;  Tritt  v.  Col- 
well,  31  Pa.  St.  228. 

4.  Mortgago  of  Chose  in  Action  Not  a  Reduction 
into  Possession  —  English  Rule.  —  Prole  v. 
Soady,  L.  R.  3  Ch.  220;  Mulchings  v.  Smith, 
q  Sim.  137;  Michclmore  v.  Mudgc,  6  Jur.  N. 
S.  770.  See  also  Widgery  v.  Tcppcr,  5  Ch.  D. 
521. 

5.  Mortgage  of  Chose  in  Action  Held  to  Bo  a 
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Reduction  into  Possession.  —  See  Latourette  v. 
Williams,  I  Barb.  (N.  Y.)  9;  Tritt  v.  Colwell, 
31  Pa.  St.  228.  Compare  Hartman  v.  Dowdel, 
1  Rawle  (Pa.)  279. 

6.  Release  of  Present  Debt  a  Reduction  into 
Possession. —  Rogers  v.  Acaster,  14  Beav.  445; 
Jacks  v.  Adair,  31  Ark.  616;  Manion  v.  Tits- 
worth,  18  B.  Mon.  (Ky.)  582;  Weems  v. 
Weems,  19  Md.  344;  Com.  v.  Manley,  12  Pick. 
(Mass.)  175.  See  also  Krumbaar  v.  Burt,  2 
Wash.  (U.  S.)409.  Compare  Salkeld  v.  Vernon, 
I  Eden  64. 

Costs  Recovered  by  Wife.  —  In  Chamberlain  v. 
Hewitson,  1  Ld.  Raym.  73,  it  was  held  that  if 
a  feme  (overt  sues  another  woman  for  incon- 
tinency  with  her  husband  and  obtains  a  decree 
with  costs,  the  husband  may  release  them. 

Release  After  Divorce  a  Mensa  Valid.  — 
Stephens  v.  Tolly,  Cro.  Eliz.  908. 

Maintenance  Allowed  by  Court  for  Support  of 
Bastard  Child  of  Woman  While  Sole  May  Not  Be 
Released  by  Husband.  —  Philippi  v.  Com..  18  Pa. 
St.  116. 

Relinquishment  of  Interest  Derived  Through 
Wife  Not  a  Surrender  of  Independent  Claim.  — 

But  a  relinquishment  by  the  husband  to  a 
coheir  of  the  distributive  share  of  the  wife  to 
lots  belonging  to  the  estate  of  her  deceased 
father  is  no  bar  to  the  husband's  subjecting 
the  same  lots  to  any  just  demands  which  he 
may  have  against  the  estate  of  the  deceased. 
Morton  v.  Massic,  3  Mo.  482. 

7.  Effect  of  Releaso  of  Choso  in  Action  Not  Due. 
—  Rogers  v.  Acaster,  14  Beav.  445;  Kemp  v. 
Kclsey,  2  Eq.  Cas.  Abr.  267,  par.  18;  Needles 
v.  Needles,  7  Ohio  St.  441,  70  Am.  Dec.  85. 
Sec  also  Bush  v.  Dalway,  1  Ves.  19;  Mcdcalfc 
v.  Ives,  1  Alk.  63.  Compare  Anonymous,  2 
Rollc  134;  Gage  v.  Acton,  1  Salk.  32f>. 

Wifo's  Annuity. —  In  Horev.  Becber,  12  Sim. 
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possibility  can  accrue  to  her  during  the  coverture,  such  right  is  not  releasable 
by  the  husband.1 

(^g)  Substitution.  —  Choses  in  action  belonging  to  the  wife  may  be  reduced  to 
possession  by  the  husband  by  substituting  other  securities  taken  in  his  own 
name.2  But  the  substitution  of  a  security  in  the  name  of  the  wife,  or  of  him- 
self and  wife,  will  not  have  this  effect.3  Thus  a  transfer  of  shares  of  stock 
into  the  names  of  himself  and  wife,4  or  into  the  name  of  the  wife  alone,5  will 
not  amount  to  a  reduction. 

(///;)  judgment  or  Decree.  —  With  respect  to  a  decree,  judgment,  order,  or  award 
in  favor  of  the  husband  as  to  money  to  which  he  is  entitled  in  right  of  his 
wife,  it  seems  to  be  a  settled  rule  that  if  he  sues  alone  and  recovers,  the 
property  vests  in  him  by  the  recovery  and  is  so  changed  as  to  take  away  the 
right  of  survivorship  of  the  wife.®    But  when  suit  is  brought  in  the  joint 

465,  it  was  held  that  where  a  feme  sole,  entitled 
to  an  annuity  secured  by  bond,  married,  and 
her  husband  executed  a  release  of  the  annuity 
and  died  before  the  expiration  of  the  annuity, 
leaving  the  wife  surviving,  the  release 
operated  as  to  the  unexpired  portion  of  the 
annuity  so  as  co  bind  the  wife.  See  also 
Pigott  v.  Pigott,  L.  R.  4  Eq.  558.  But  see 
Fitzgerald  v.  Fitzgerald,  L.  R.  2  P.  C.  83; 
Stiffe  v.  Everitt,  1  Myl.  &  C.  41;  Thompson  v. 
Butler,  Moo.  522. 

1.  Belcher  v.  Hudson,  Cro.  Jac.  222.  See 
also  Gage  v.  Acton,  r  Salk.  326. 

2.  Reduction  into  Possession  by  Substitution.  — 
Winslow  v.  Crocker,  17  Me.  29;  Dixon  v. 
Dixon,  18  Ohio  113.  See  also  Stewart's  Ap- 
peal, 3  W.  &  S.  (Pa.)  476;  Yerby  v.  Lynch,  3 
Gratt.  (Va.)  439. 

Acceptance  of  Conveyance  of  Lands.  —  A  legacy 
to  a  woman  before  marriage  is  reduced  to 
possession  by  her  husband  by  his  receiving  a 
quitclaim  deed  from  the  testator's  residuary 
devisee,  upon  condition  that  he  should  pay  all 
legacies  which  such  devisee  was  bound  to 
pay,  of  which  this  was  one.  Howard  v.  Bry- 
ant, 9  Gray  (Mass.)  239. 

A  Transfer  of  Bank  Stock  in  the  Name  of  the 
Husband,  the  wife  assenting  to  the  transfer  by 
signing  it,  has  been  held  to  amount  to  a  re- 
duction into  possession  so  as  to  defeat  the 
wife's  right  by  survivorship.  Rice  v.  Mc- 
Reynolds,  8  Lea  (Tenn.)  36.  See  also  Cum- 
mings  v.  Cummings,  143  Mass.  340. 

3.  Substitution  of  Other  Security  in  Name  of 
Wife  or  of  Wife  and  Husband.  —  Atchison  v. 
Dixon,  L.  R.  10  Eq.  589;  Shuttleworth  v. 
Greaves,  2  Jur.  957;  Nicholson  v.  Drury  Bldgs. 
Estate  Co.,  7  Ch.  D.  55;  Mason  v.  Fuller,  36 
Conn.  160;  Slanwood  v.  Stanwood,  17  Mass. 
59;  Phelps  v.  Phelps,  20  Pick.  (Mass.)  556; 
Slaymaker  v.  Gettysburg  Bank,  10  Pa.  St.  373; 
Wilder  v.  Aldrich,  2  R.  I.  518;  Arnold  v. 
Ruggles,  i  R.  I.  165.  See  also  Sweeney  v. 
Boston  Five  Cents  Sav.  Bank,  116  Mass.  384. 

Transfer  to  Bank  Account  in  Wife's  Name.  — 
The  same  rule  has  been  held  to  apply  where 
a  legacy  to  which  a  wife  was  entitled  under  a 
will  was  paid  by  the  executors  by  means  of  a 
check  drawn  to  the  order  of  the  husband  and 
wife,  by  whom  it  was  indorsed  and  deposited 
in  a  bank  in  the  wife's  name.  Parker  v. 
Lechmere,  12  Ch.  D.  256.  See  also  Loyd  v. 
Pughe,  L.  R.  8  Ch.  88. 

But  the  Payment  of  the  Wife's  Legacy  in  Bank 
to  the  Husband's  Credit  is  a  reduction  to  posses- 
sion.   Roche  v.  Roche,  7  Ir.  Eq.  436. 


Substitution  of  Note  to  Wife  for  Note  Payable  to 
Husband  —  Second  Note  Held  Wife's  Property.  — 

Reed  v.  Blaisdell,  16  N.  H.  194,  41  Am.  Dec. 
722. 

Fund  in  Court  Carried  Over  to  Account  of  Hus- 
band and  Wife.  —  The  carrying  over  of  a  fund 
in  court  to  the  joint  account  of  the  husband 
and  wife  is  not  a  reduction  into  possession  by 
the  husband.  Prole  v.  Soady,  L.  R.  3  Ch. 
224. 

4.  Receipt  of  Dividends.  —  And  in  the  case  of 
shares  of  stock,  the  rule  is  the  same  though 
the  husband  had  acted  in  the  affairs  of  the 
company  and  received  the  dividends  until  his 
death.    Shuttleworth  v.  Greaves,  2  lur.  957. 

5.  Annuities  —  Signing  Partial  Transfer.  —  In 
Wildman  v.  Wildman,  9  Ves.  Jr.  174,  it  was 
held  that  where  a  large  sum  in  three  per  cent, 
consolidated  annuities  was  transferred  to  the 
name  of  a  married  woman  as  next  of  kin  of  an 
intestate,  this  sum,  upon  the  husband's  dying 
without  having  done  any  act  with  reference  to 
it  except  signing  partial  transfers  of  it  by 
her,  survived  to  the  wife.  See  also  Nicholson 
v.  Drury  Bldg's  Estate  Co.,  7  Ch.  D.  48. 

6.  Reduction  into  Possession  by  Judgment  in 
Suit  by  Husband  —  England.  —  Hilliard  v  Ham- 
bridge,  Allen  36;  Garforth  v.  Bradley,  2  Ves. 
675;  Scarpellini  v.  Atcheson,  7  Q.  B.  875,  53 
E.  C.  L.  875 ;  Richards  v.  Richards,  2  B.  &  Ad. 
447,  22  E.  C.  L.  119;  Heygate  v.  Annesley,  3 
Bro.  C.  C.  362;  Oglander  v.  Baston,  I  Vern. 
396;  Forbes  v.  Phipps,  1  Eden  503. 

New  York.  —  Schuyler  v.  Hoyle,  5  Johns. 
Ch.  (N.  Y.)  210;  Westervelt  v.  Gregg,  12  N. 
Y.  206,  62  Am.  Dec.  160. 

Ohio.  —  Needles  v.  Needles,  7  Ohio  St.  432, 
70  Am.  Dec.  85;  Dixon  v.  Dixon,  18  Ohio  113. 

Pennsylvania.  —  Stewart's  Appeal,  3  W.  &  S. 
(Pa.)  476. 

See  also  Henderson  v.  Guyot,  6  Smed.  &  M. 
(Miss.)  210;  Henderson  v.  Laurens,  2  Desaus. 
(S.  Car.)  170.  Compare  Bond  v.  Simmons,  3 
Alk.  20;  Packer  v.  Wyndham,  Prec.  Ch.  412. 

Under  Statute  in  Ohio  it  has  been  held  that 
the  fact  that  a  judgment  had  been  obtained  in 
the  name  of  the  husband  is  not  conclusive 
evidence  of  a  reduction  to  possession  by  the 
husband,  and  that  the  presumption  arising 
therefrom  may  be  rebutted  by  proof  that  the 
action  was  prosecuted  at  the  instance  of  the 
wife  and  for  her  sole  benefit,  the  name  of 
the  husband  having  been  used  merely  as  that 
of  trustee  holding  the  legal  title  for  the  benefit 
of  his  wife,  without  any  intention  on  his  part  to 
appropriate  the  chose  in  action  to  his  own  use. 
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names  of  the  husband  and  wife,  the  judgment  or  decree  will  not  sua  vi  reduce 
the  chose  to  possession.1 

(it)  Testamentary  Disposition.  —  It  has  been  held  that  where  the  husband  during 
his  lifetime  never  claimed  his  wife's  money  as  his  own,  the  assertion  of  title 
to  it  by  a  bequest  in  his  will  does  not  make  it  a  part  of  his  estate  which  he 
could  transfer  to  another  after  his  wife's  death.2 

ee.  By  Whom  Reduction  May  Be  Made  —  (aa)  In  General.  —  In  some  jurisdictions 
the  right  of  the  husband  to  reduce  the  choses  in  action  of  the  wife  into  pos- 
session is  personal  and  optional,  and  hence  it  has  been  held  that  the  right 
cannot  be  exercised  by  a  guardian  appointed  over  him  as  an  insane  person.3 
But  this  strict  rule  is  not  observed  in  other  jurisdictions.  Thus  it  has  been 
held  that  the  right  may  be  exercised  by  the  guardian  of  an  infant  husband.4 

(bb)  Wife.  —  As  a  general  rule,  at  common  law,  the  possession  of  personal 
property  reduced  to  possession  by  the  wife  in  her  own  right  is  regarded  as  the 
possession  of  the  husband.5  But  it  has  been  held  that  the  reduction  of  a 
chose  into  possession  by  the  wife  does  not  ipso  facto  make  it  the  property  of 
the  husband,  and  the  circumstances  may  be  such  as  to  exclude  the  idea  of  any 
assertion  of  right  on  the  part  of  the  husband.6 

(cc)  Agent  or  Trustee.  —  A  receipt  by  the  agent7  or  trustee8  of  the  husband  or 


Pierson  v.  Smith,  9  Ohio  St.  554,  75  Am.  Dec. 
486. 

Arbitration  and  Award.  —  An  award  is  a  sort 
of  judgment,  and  a  sum  of  money  awarded  to 
the  husband  to  which  he  is  entitled  in  the 
right  of  his  wife  will  vest  the  property  in  him 
and  it  will  go  to  his  executor  instead  of  sur- 
viving to  the  wife.  Oglander  v.  Baston,  1 
Vern.  396.  But  an  unfinished  compromise 
will  not  have  this  effect.  Macaulay  v.  Philips, 
4  Ves.  Jr.  15. 

1.  Judgment  in  Suit  by  Husband  and  Wife  Not 
of  Itself  a  Reduction  into  Possession.  —  Oglander 
v.  Baston,  I  Vern.  396;  Sherrington  v.  Yates, 
12  M.  &  W.  855;  Macaulay  v.  Philips,  4  Ves. 
Jr.  15;  Adams  v.  Lavender,  I  M'Clel.  &  Y. 
41:  Mason  v.  McNeill,  23  Ala.  212;  Pike  v. 
Collins,  33  Me.  43;  Knight  v.  Brawner,  14 
Md.  I;  Searing  v.  Searing,  9  Paige  (N.  Y.) 
283;  M'Dowl  v.  Charles,  6  Johns.  Ch.  (N.  Y.) 
132.  See  also  Nanney  v.  Martin,  I  Ch.  Cas. 
27:  McNeill  v.  Arnold,  17  Ark.  154;  Bennett 
v.  Dillingham,  2  Dana  (Ky.)  437;  Short  v. 
Moore,  10  Vt.  446;  Perry  v.  Wheelock,  49 
Vt.  63. 

Effect  of  Replevin  Bond  Issued  in  Discharge  of 

Judgment,  —  In  Weagle  v.  Hensley,  5  J.  J. 
Marsh.  (Ky.)  379,  it  was  held  that  when  the 
original  judgment  for  the  wife's  choses  in 
action  would  survive  to  the  wife,  a  replevin 
bond  executed  in  discharge  of  it  survives  to 
her,  it  being  in  effect  a  new  judgment  in  favor 
of  husband  and  wife. 

Obtaining  Possession  After  Judgment. —  In 
Alexander  v.  Crittenden,  4  Allen  (Mass.)  342, 
it  was  held  that  a  judgment  in  an  action  in 
the  name  of  the  husband  and  wife  for  a  legacy 
given  to  the  wife  by  her  late  father,  and  the 
actual  payment  thereof  by  the  executor,  will 
reduce  the  legacy  to  the  possession  of  the  hus- 
band and  make  it  absolutely  his  property. 

Where  the  Husband  and  Wife  Brought  an  Action 
for  Replevin  for  the  slaves  of  the  wife,  and 
they  were  taken  under  the  \vrit  and  delivered 
by  the  sheriff  to  the  husband,  this  was  held 
such  a  reduction  into  possession  by  the  hus- 
band as,  for  the  purposes  of  the  suit,  would 


perfect  his  title  to  the  slaves,  in  the  event  of 
the  wife's  death  after  the  seizure  and  delivery, 
and  before  judgment.  McNeill  v.  Arnold,  17 
Ark.  154. 

2.  Grebill's  Appeal,  87  Pa.  St.  105.  Com- 
pare Dunn  v.  Sargent,  101  Mass.  336. 

3.  Choses  in  Action  Held  Not  Reducible  by 
Guardian  of  Insane  Husband.  —  Andover  v.  Mer- 
rimack County,  37  N.  H.  438. 

But  in  Matter  of  Jenkins,  5  Russ.  187,  it  was 
held  that  where  the  husband  is  a  lunatic,  pay- 
ment of  the  wife's  chose  in  action  into  court  to 
the  credit  of  the  lunacy  is  a  reduction  into 
possession  for  the  lunatic. 

4.  Reduction  by  Guardian  of  Infant  Husband.  — 
Ware  v.  Ware,  28  Gratt.  (Va.)  670. 

5.  Reduction  to  Possession  by  Wife.  —  Rogers 
v.  Bolton,  8  L.  R.  Ir.  69;  Bell  v.  Bell,  37  Ala. 
536,  79  Am.  Dec.  73. 

Legacies  or  Distributive  Shares,  when  paid  to 
the  wife  with  the  husband's  approbation,  are 
paid  to  his  lawfully  authorized  agent  and  vir- 
tually to  him,  and  become  as  much  his  as  any 
other  funds  he  may  hold.  Chase  v.  Palmer, 
25  Me.  348. 

Payment  Made  to  Wife  Against  Husband's  Order. 

—  The  wife  cannot  receive  payment  for  her 
chose  in  action  except  as  her  husband's  agent, 
and  hence  if  the  debtor  has  express  notice  not 
to  make  payment  to  the  wife  the  debt  will  not 
be  discharged  by  such  payment.  Thrasher  v. 
Tattle,  22  Me.  335. 

6.  Wife's  Possession  Not  Husband's  Possession 
under  Special  Circumstances.  —  Standeford  v. 
Dcvol,  21  Ind.  408;  Timbers  v.  Katz,  6  W.  & 
S.  (Pa.)  298;  Cox  v.  Scott,  9  Baxt.  (Tcnn.)  305. 

7.  Reduction  into  Possession  by  Agent.  —  In  re 
Barber,  11  Ch.  D.  442;  Huntley  v.  Griffith, 
Moo.  452;  Turton  v.  Turton,  6  Md.  375; 
Schuyler  v.  lloyle.  5  Johns.  Ch.  (N.  Y.)  210; 
Hill  v.  Roycc,  17  Vt.  190. 

But  tho  Husband  May  Elect  to  treat  money 
coming  into  the  hands  of  an  agent  as  belong- 
ing to  the  wife.  Mill  v.  Hunt,  9  Gray  (Mass.) 
66;  Chnppelle  v.  Olney,  I  Sawy.  (U.  S.)  401. 

8.  Reduction  by  Trustee.  —  Hamilton  v.  Mills, 
29  Bcav.  193.    Sec  also  Burnham  v.  Bennett, 
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wife  will  be  a  reduction  into  possession  by  the  husband. 

(del)  Husband's  Creditors.  —  In  some  jurisdictions  the  choses  in  action  of  the 
wife,  such  as  legacies,  distributive  shares,  or  promissory  notes,  are  held  to  be 
liable  to  the  claims  of  the  husband's  creditors  before  they  have  been  reduced 
to  possession  by  him.1  The  weight  of  authority,  however,  it  seems,  is  in 
favor  of  the  rule  that  the  right  of  the  husband  to  reduce  the  wife's  choses  in 
action  into  possession  is  personal  and  optional,  and  the  creditor  cannot  reach 
them  by  any  process  without  the  husband's  assent  and  before  he  has  asserted 
title  thereto.2 

(d)  Earnings  —  General  Rule.  —  At  common  law  the,  husband  is  entitled  not 
only  to  all  the  personal  property  which  the  wife  owns  at  the  time  of  her  mar- 
riage, or  which  is  reduced  to  possession  during  coverture,  but  also  to  her  serv- 
ices, and  whatever  she  acquires  by  her  skill  or  labor  during  coverture  belongs 
to  him.    The  husband's  right  in  this  respect  is  absolute.3 


2  Coll.  Ch.  Cas.  254;  Hansen  v.  Miller,  14 
Sim.  22. 

1.  Jurisdictions  Holding  that  Husband's  Cred- 
itors May  Exercise  Right  of  Reduction  —  Dela- 
ware.—  Johnson  v.  Fleetwood,  1  Harr.  (Del.) 
442;  Babb  v.  Elliott,  4  Harr.  (Del.)  466. 

Kentucky.  —  Tobin  v.  Dixon,  2  Met.  (Ky.) 
422.  Compare  Kilby  v.  Haggin,  3  J.  J.  Marsh. 
<Ky.)  20?. 

Massachusetts.  —  Holbrook  v.  Waters,  iq 
Pick.  (Mass.)  354;  Wheeler  v.  Bowen,  20  Pick. 
{Mass.)  563;  Strong  v.  Smith,  1  Met.  (Mass.) 
476;  Alexander  v.  Crittenden,  4  Allen  (Mass.) 
342;  Shuttlesworth  v.  Noyes,  8  Mass.  229. 

Michigan.  —  Westbrook  v.  Comstock,  Walk. 
(Mich.)  317. 

Missouri.  —  Hockaday  v.  Sallee,  26  Mo.  219. 

Virginia.  — ■  Dold  v.  Geiger,  2  Gratt.  (Va.) 
98;  Vance  v.  McLaughlin,  8  Gratt.  (Va.)  289. 

Where  Husband  Dies  Before  Judgment  Wife's 
Right  Not  Defeated.  —  Strong  v.  Smith,  1  Met. 
(Mass.)  476;  Hockaday  v.  Sallee,  26  Mo.  219. 

2.  Jurisdictions  Denying  to  Creditors  of  Hus- 
band the  Right  of  Reduction  —  United  States.  — 
Gallego  v.  Shavellie,  2  Brock.  (U.  S.)  285. 

Alabama.  —  Andrews  v.  Jones,  10  Ala.  460; 
Johnson  v.  Spaight,  14  Ala.  27. 

Georgia. — Say  re  v.  Flournoy,  3  Ga.  541; 
Grote  z:  Pace,  71  Ga.  231;  De  Vaughn  v.  Mc- 
Leroy,  82  Ga.  706. 

Maryland.  —  Mann  v.  Higgins,  7  Gill  (Md.) 
265.  But  see  Peacock  v.  Pembroke,  4  Md. 
280. 

New  Hampshire.  —  Wheeler  v.  Moore,  13  N. 
H.  478;  Marston  v.  Carter,  12  N.  H.  164; 
Poor  v.  Hazleton,  15  N.  H.  564;  Nims  v. 
Bigelow,  45  N.  H.  343;  Coffin  v.  Morrill,  22 
N.  H.  355- 

Pennsylvania.  —  Dennison  v.  Nigh,  2  Watts 
(Pa.)  90;  Robinson  v.  Woelpper,  1  Whart. 
(Pa.)  179,  29  Am.  Dec.  44;  Timbers  v.  Katz,  6 
W.  &  S.  (Pa.)  299;  Donnelly's  Estate,  2  Phila. 
(Pa.)  51,  13  Leg.  Int.  (Pa.)  37;  Grebill's  Ap- 
peal, 87  Pa.  St.  105. 

South  Carolina.  —  Godbold  v.  Bass,  12  Rich. 
L.  (S.  Car.)  202. 

Tennessee.  —  Harris  v.  Taylor,  3  Sneed 
(Tenn.)  536,  67  Am.  Dec.  576. 

In  North  Carolina  the  rule  has  been  laid 
down  that  the  interest  of  the  husband  in  a 
legacy  or  distributive  share  of  the  wife  can- 
not be  seized  under  an  execution  against  the 
husband  before  he  has  reduced  it  to  posses- 


sion. Bryan  v.  Spruill,  4  Jones  Eq.  (57  N. 
Car.)  28. 

But  in  Knight  v.  Leak,  2  Dev.  &  B.  L.  (19 
N.  Car.)  133,  it  was  held  that  a  vested  legal 
remainder  in  the  wife  in  a  slave  might  be  sold 
by  the  sheriff  underexecution  against  the  hus- 
band during  the  coverture  and  before  the 
death  of  the  life  tenant.  The  court  decided 
the  rule  to  be  that  "  all  vested  legal  interests 
of  the  debtor  which  he  himself  can  legally 
sell,  in  things  which  are  themselves  liable  to 
be  sold  under  a  fi.  fa.,  may  also  be  so  sold." 

In  Vermont  it  has  been  held  that  the  interest 
of  the  husband  in  the  personal  property  of  the 
wife  which  she  inherits  during  coverture, 
after  distribution  has  been  made,  but  where 
no  possession  has  in  fact  been  taken  by  the 
husband,  is  such  that  it  can  be  reached  by 
attachment  in  the  hands  of  the  administrator 
and  applied  upon  the  husband's  debts.  Parks 
v.  Cushman,  9  Vt.  320.  Compare  dictum  in 
Probate  Ct.  v.  Niles,  32  Vt.  77b- 

But  in  Short  v.  Moore,  10  Vt.  446,  it  was 
held  that  before  a  decree  of  distribution  no 
such  right  exists.  To  the  same  effect  see 
Probate  Cl.  v.  Niles,  32  Vt.  775. 

Estate  Dependent  on  Contingency  Which  Can- 
not Take  Place  until  Husband's  Death.  —  In  Sale 
v.  Saunders,  24  Miss.  24,  57  Am.  Dec.  157,  it 
was  held  that  where  the  wife  had  an  estate  in 
slaves  dependent  on  a  condition  which  could 
not  take  place  until  the  death  of  the  husband, 
she  had  no  interest  which  the  husband  could 
reduce  to  possession  and  no  interest  which  his 
creditors  could  reach. 

3.  Husband's  Right  to  Wife's  Earnings  at  Com- 
mon Law  —  England.  —  Cecil  v.  Juxon,  1  Atk. 
278;  Buckley  v.  Collier,  I  Salk.  114. 

United  States.  —  Seitz  v.  Mitchell,  94  U.  S. 
580;  Glenn  v.  Johnson,  18  Wall.  (U.  S.) 
476. 

Alabama.  —  Todd  v.  Todd,  15  Ala.  743;  Mc- 
Lemore  v.  Pinkston,  31  Ala.  267,  68  Am.  Dec. 
167;  Shaeffer  v.  Sheppard,  54  Ala.  244. 

Connecticut.  —  Hinman  v.  Parkis,  33  Conn. 
188. 

Illinois.  —  Hazelbaker  v.  Goodfellow,  64  111. 
238;  Hanchett  v.  Rice,  22  111.  App.  442. 

Indiana. — Cranor  v.  Winters,  75  Ind.  301. 

Iowa.  —  Duncan  v.  Roselle,  15  Iowa  501. 

Massachusetts.  —  McKavlien  v.  Bresslin,  8 
Gray  (Mass.)  177- 

Michigan.  —  Glover  v.  Alcott,  11  Mich.  471. 
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If  the  Wife  Invests  the  Proceeds  of  her  earnings  or  makes  a  purchase  thereof  in 
her  name,  it  inures  to  the  husband's  benefit  and  is  liable  for  his  debts.1 

Payment  to  Wife  Without  Husband's  Authority.  —  And  if  the  earnings  are  paid  to 
the  wife  without  the  authority  and  against  the  direction  of  the  husband,  he 
may  nevertheless  recover  them.3 

Necessity  for  Reduction  to  Possession.  —  Money  due  for  the  wife's  services  is  a 
chose  in  action  which,  as  a  general  rule,  does  not  require  reduction  into  pos- 
session for  the  purpose  of  defeating  the  wife's  right.3 

In  Equity,  the  wife's  earnings  do  not  become  the  property  of  the  wife  with- 
out a  clear,  express,  irrevocable  gift  or  some  distinct  act  of  the  husband 
divesting  himself  of  them,  or  setting  them  apart  to  her  separate  use.4 

T/nder  statute,  however,  in  most  jurisdictions  at  least,  the  right  of  the  wife  to 
her  earnings  is  recognized. 

A  Full  Discussion  of  the  effect  of  separate  property  acts  on  this  question  and 
of  the  extent  to  which  the  wife  will  be  entitled  to  her  earnings  thereunder  will 
be  found  in  another  volume  of  this  work.5 

b.  Of  Wife  —  (i)  In  Husband's  Property — (a)  Realty.  —  The  wife  has  no 
interest  in  the  husband's  realty  except  dower,  or,  in  some  states,  rights  sub- 
stituted in  place  thereof,  a  discussion  of  which  will  be  found  in  another  por- 
tion of  this  work.6 

(b)  Personalty  —  Wife's  Distributive  Share.  —  By  some  of  the  earlier  authorities  it 
has  been  claimed  that  by  the  common  law  as  it  stood  in  the  earlier  part  of  the 
seventeenth  century,  the  wife  was  entitled  at  the  death  of  the  husband  to  a 
reasonable  part  of  his  personalty,  that  is,  a  third  if  there  were  children  and 


Mississippi.  —  Henderson  v.  Warmack,  27 
Miss.  830;  Apple  v.  Ganong,  47  Miss.  189. 

New  Hampshire. — Hoyt  v .  White, 46  N.  H.  45. 

New  Jersey.  —  Skillman  v.  Skillman,  13  N.  J. 
Eq.  403,  15  N.  J.  Eq.  478,  82  Am.  Dec.  279; 
National  Bank  of  Metropolis  v.  Sprague,  20  N. 
J.  Eq.  13. 

New  York.  —  Filer  v.  New  York  Cent.  R. 
Co.,  49  N.  Y.  47,  10  Am.  Rep.  327;  Reynolds 
v.  Robinson,  64  N.  Y.  589. 

North  Carolina.  —  Kee  v.  Vasser,  2  Ired.  Eq. 
(37  N.  Car.)  553,  40  Am.  Dec.  442;  Syme  v. 
Riddle,  38  N.  Car.  463. 

Pennsylvania.  —  Raybold  v.  Raybold,  20  Pa. 
St.  308;  Hallowell  v.  Horter,  35  Pa.  St.  375; 
Bucherr.  Ream,  68  Pa.  St.  421. 

South  Carolina.  —  Boozer  v.  Addison,  2 
Rich.  Eq.  (S.  Car.)  273,  46  Am.  Dec.  43. 

West  Virginia. — Jones  v.  Rcid,  12  W.  Va. 
350,  29  Am.  Rep.  455. 

Wisconsin.  —  Connors  v.  Connors,  4  Wis. 
112;  Elliott  v.  Bendy,  17  Wis.  591. 

Where  Husband  and  Wife  Are  Living  Separate. 
—  This  rule  has  been  applied  though  ihe  hus- 
band and  wife  are  living  separate.  McKavlin 
v.  Brcsslin,  8  Gray  (Mass.)  177.  See  also 
Glover  v.  Drury  Lane,  2  Chit.  117,  18  E.  C.  L. 
269. 

But  in  a  Case  of  Desertion  of  tho  Wife  by  the 

husband,  a  different  rule  has  been  announced. 
Starrett  v.  Wynn,  17  S.  &  R.  (Pa.)  130,  17  Am. 
Dec.  654.  See  also  Spier's  Appeal,  26  Pa.  St 
233- 

1.  Purchase  with  Wife's  Earnings  Inures  to  Her 
Husband's  Benefit — Illinois.  —  Schwartz  v. 
Saunders,  46  111.  18. 

Indiana.  —  Yopst  v.  Yopst,  51  Ind.  61. 

Iowa.  —  Duncan  v.  Roselle,  15  Iowa  501. 

Massachusetts .  —  Hawkins  v.  Providence, 
etc.,  R.  Co.,  119  Mass.  596,  20  Am.  Rep.  353. 
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Mississippi.  —  Henderson  v.  Warmack,  27 
Miss.  830;  Apple  v.  Ganong,  47  Miss.  189. 

New  Jersey.  —  Cramer  v.  Reford,  17  N.J. 
Eq.  367. 

Pennsylvania.  —  Raybold  v.  Raybold,  20  Pa. 
St.  308;  Bucher  v.  Ream,  68  Pa.  St.  421. 

South  Carolina.  —  Bridgers  v.  Howell,  27  S. 
Car.  425. 

Tennessee. — Cox  v.  Scott,  9  Baxt.  (Tenn.) 
305- 

Virginia.  —  Campbell  v.  Bowles,  30  Gratt. 
(Va.)  652. 

2.  Effect  of  Payment  to  Wife  Without  Husband's 
Consent.  —  Skillman  v.  Skillman,  13  N.J.  Eq. 
406;  Glover  v.  Drury  Lane,  2  Chit.  117,  18  E. 
C.  L.  269. 

3.  Money  Due  for  Wife's  Services  Need  Not  Be 
Reduced  to  Possession.  —  Todd  v.  Todd,  15  Ala. 
743;  Hoyt  v.  White,  46  N.  H.  45;  Peterson  v. 
Mulford,  36  N.  J.  L.  486. 

In  Boozer  v.  Addison,  2  Rich.  Eq.  (S.  Car.) 
273,  46  Am.  Dec.  43,  it  was  held  that  where  a 
scaled  note  for  money,  the  earnings  of  a  school 
kept  by  her,  was  given  to  a  married  woman 
during  coverture,  and  the  husband  never  laid 
any  claim  to  it,  upon  the  death  of  the  husband 
the  note  survived  to  the  wife,  even  as  against 
the  creditors  of  the  husband. 

4.  McLcmorc  v.  Pinkston,  31  Ala.  266,  68 
Am.  Dec.  167;  Skillman  v.  Skillman,  15  N.  J. 
Eq.  478,  82  Am.  Dec.  279.  For  a  full  discus- 
sion of  this  question  sec  the  title  Separate 
Property  (of  Married  Women).  See  also  the 
title  Gifts,  vol.  14,  p.  ico6. 

5.  Sec  the  title  Separate  Property  (of  Mar- 
ried Women). 

6.  Sec  the  title  Dower,  vol.  10,  p.  122. 

As  to  the  wife's  right  in  community  property 
in  those  states  where  such  property  exists,  see 
the  title  Community  Property,  vol.  6,  p.  293. 
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a  half  if  there  were  none,  and  he  could  make  no  disposition  by  will  so  as  to 
defeat  this  right.1  By  other  authorities  it  was  maintained  that  the  wife's 
Fight  in  this  respect  existed  only  by  special  custom  in  particular  places.* 
Whatever  may  be  the  correct  opinion  on  this  point,  it  seems  to  be  admitted 
that  subsequently,  by  gradual  changes  apart  from  statutes,  it  became  the  rule 
that  the  husband  could  by  will  bequeath  the  whole  of  his  goods  and  chattels.3 
By  statute,  however,  a  different  rule  has  been  maintained  in  many  jurisdic- 
tions/* it  being  provided  in  some  that  dower  shall  include  interest  not  only  in 
the  realty  but  in  the  personalty  of  the  deceased  husband.5 

Husband's  Right  as  Against  the  Wife  to  Dispose  of  Personalty  During  Coverture.  - —  It  may 
be  stated  as  a  general  rule  that  at  common  law  the  husband,  as  against  every 
person  except  his  creditor,  has  a  right  to  dispose  of  his  personalty  in  any  man- 
ner he  thinks  proper  during  his  lifetime,  and  during  coverture  the  wife  has  no 
interest  in  the  property  except  so  far  as  the  husband  may  be  liable  for  her 
support  and  maintenance.6 

Fraudulent  Conveyance  as  Barring  Wife's  Distributive  Share.  —  And  even  in  jurisdic- 
tions where,  by  the  common  law,  by  custom,  or  by  statute,  the  wife  is 
entitled  to  a  distributive  share  in  the  husband's  personalty,  it  is  conceded  that 
the  husband  has  the  power  to  dispose  absolutely  of  his  personalty  during  his 
lifetime,  by  sale  or  gift,  and  if  he  reserves  no  right  to  himself,  the  transfer 
will  prevail  against  the  wife  though  made  to  defeat  her  claim.7  But  accord- 
ing to  many  authorities,  if  the  conveyance  or  transfer  be  a  mere  device  or 
contrivance  by  which  the  husband,  not  parting  with  the  absolute  dominion 
over  the  property  during  his  life,  seeks  at  his  death  to  deprive  his  widow  of 
her  distributive  share,  it  will  be  ineffectual  against  her.8  In  other  jurisdic- 
tions, however,  it  is  held  that  if  the  conveyance,  whether  voluntary  or  not,  be 
not  revocable  by  the  grantor  it  is  not  to  be  considered  as  a  will  in  disguise,  on 
the  ground  that  he  reserves  to  himself  the  possession  and  control  of  the  prop- 
erty during  his  life,  and  it  will  not  be  set  aside  as  in  fraud  of  the  wife.9 

1.  Wife's  Right  to  Distributive  Share  in  Hus-  Pringle  v.  Pringle,  59  Pa.  St.  285;  Lightfoot  v. 
band's  Personalty  Held  to  Be  Common-law  Right.  Colgin,  5  Munf.  (Va.)  42. 

—  2  Black.  Com.  493,  and  see  the  title  Equi-  Leasehold. —  It  has  been  held  that  a  married 
table  Election,  vol.  11,  p.  94.  man  can  make  a  valid  assignment  of  his  lease 

2.  Wife's  Right  to  Distributive  Share  by  Custom.  without  the  consent  of  his  wife,  as  in  case  of 

—  Co.  Litt.  i~jt>b,  and  see  the  title  Equitable  his  chattels  generally.  Tibbals  v.  Iffland,  10- 
Election,  vol.  11,  p.  94.  Wash.  452. 

3.  Modern  Common-law  View  as  to  Wife's  Right  7.  Padfield  v.  Padfield,  78  111.  16;  Dunnock 
to  Distributive    Share.  —  2  Black.  Com.  492;  v.  Dunnock,  3  Md.  Ch.  140. 

Holmes  v.  Holmes,  3  Paige  (N.  Y.)  363.    See  8.  Conveyance  with  Reservation  of  Right  of 

also  the  title  Equitable  Election,  vol.  11,  Dominion  Held  to  Be  Invalid. —  Fairebeard  v. 

p.  94.  Bowers,  2  Vern.  202;   Hall  v.  Hall,  2  Vern. 

In  Maryland  this  change  in  the  common-law  277;  Smith  v.  Smith,  22  Colo.  480,  55  Am.  St. 

rule  did  not  take  place.    Griffith  v.  Griffith,  4  Rep.  142;  Hays  v.  Henry,   1  Md.  Ch.  337; 

Har.  &  M.  (Md.)  ior;  Coomes  v.  Clements,  Walker  v.  Walker,  66  N.  H.  390,  49  Am.  St. 

4  Har.  &  J.  (Md.)  480;  Hays  v.  Henry,  1  Md.  Rep.  616;    Thayer  v.  Thayer,  14  Vt.  107,  39 

Ch.  337;  Dunnock  v.  Dunnock,  3  Md.  Ch.  140.  Am.  Dec.  211.    See  also  Edmundson  v.  Cox, 

4.  Wife's  Distributive  Share  under  Statute. —  7  Vin.  Abr.  203;  Smith  v.  Fellows,  2  Atk.  62; 
Dodds  v.  Dodds,  23  Iowa  306;  Ward  v.  Wolf,  City  v.  City.  2  Lev.  130;  Dunnock  Dunnock, 
56  Iowa  465;  Linton  v.  Crosby,  61  Iowa  401;  3  Md.  Ch.  140;  Padfield  v.  Padfield,  7S  111.  16. 
In  re  Lyon,  70  Iowa  376;  Pringle  v.  Pringle,  9.  Conveyance  with  Reservation  of  Right  of 
59  Pa.  St.  284;  Thayer  v.  Thayer,  14  Vt.  107,  Dominion  Held  to  Be  Valid — Connecticut.  —  Cro- 
39  Am.  Dec.  211.    See  also  the  statutes  of  the  fut  v.  Layton,  68  Conn.  91. 

various  states.  Iowa.  —  Samson  v.  Samson,  67  Iowa  259. 

For  a  further  discussion  of  the  wife's  right  Michigan.  —  Chanson  v.  Cranson,  4  Mich, 

to  a  distributive  share  of  the  husband's  per-  235,  66  Am.  Dec.  534. 

sonalty,  see  the  title  Succession.  Mississippi.  —  Cameron     v.    Cameron,  10- 

5.  See  the  title  Dower,  vol.  10,  p.  156.  Smed.  &  M.  (Miss.)  394,  48  Am.  Dec.  759. 

6.  Husband's  Power  of  Disposition  of  Personalty  Pennsylvania.  —  Lines  v.  Lines,  142  Pa.  St. 
During  Coverture.  —  Cranson  v.  Cranson,  4  166;  Pringle  v.  Pringle,  59  Pa.  St.  284;  Dick- 
Mich.  235,  66  Am.  Dec.  534;  Schmoltz  v.  erson's  Appeal,  115  Pa.  St.  210;  Ellmaker  v. 
Schmoltz,   ir6   Mich.  692;  Cameron  v.  Cam-  Ellmaker,  4  Watts  (Pa.)  91. 

eron,  10  Smed.  &  M.  (Miss.)  394,  48  Am.  Dec.  Tennessee.  —  Richards  v.  Richars,  11  Humph. 

759;  Holmes  v.  Holmes,  3  Paige  (N.  Y.)  363;  (Tenn.)  429. 
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(2)  In  Her  Own  Property  —  (a)  in  General.  —  The  rights  at  common  law  of  a 
married  woman  in  her  own  property  generally  have  already  been  considered 
incidentally  in  discussing  the  husband's  rights  therein.1  Her  rights  of  sepa- 
rate property,  secured  to  her  by  the  courts  of  equity  and  by  the  statutes  of 
the  different,  jurisdictions,  will  be  treated  in  another  portion  of  this  work.2 
There  remain  a  few  specific  rights,  which,  for  the  sake  of  convenience,  will  be 
discussed  here  separately. 

(b)  Pin  Money  —  Definition.  —  Pin  money  is  an  allowance  made  to  the  wife  by 
the  husband  for  her  personal  dress,  decoration,  and  ornament.3 

It  Is  Not  a  Gift  from  the  husband  to  the  wife  to  be  considered  like  money  set 
apart  for  the  sole  and  separate  use  of  the  wife  during  coverture,  excluding  the 
jus  mariti,  but  is  a  sum  set  apart  for  a  specific  purpose,  due  to  the  wife  and 
payable  by  the  husband  for  that  specific  purpose  only.4 

Arrears.  —  The  allowance  being  intended  for  the  adornment  of  the  wife  and 
not  for  accumulation,  the  acceptance  from  the  husband  of  clothes  and  other 
necessaries  will  be  a  bar  to  any  arrears  of  pin  money  during  such  time  as  she 
is  so  provided.5  And  generally  where  she  cohabits  with  the  husband  she 
may  not  collect  from  him  or  his  personal  representative  arrears  for  more  than 
one  year,  the  presumption  being  that  she  has  been  compensated  by  other 
allowances  in  lieu  of  her  pin  money.6  But  where  she  lives  separate  from  the 
husband  the  court  will  decree  an  account  as  far  back  as  the  arrears  go,  because 
in  this  case  there  can  be  no  such  presumption.7  And  where  the  wife  accepts 
for  several  years  a  sum  less  than  the  stipulated  allowance,  she  will,  neverthe- 
less, be  entitled  to  the  arrears  where  it  appears  that  the  husband  subsequently 
undertook  to  pay  them.8  Upon  the  wife's  death  her  personal  representative 
is  not  entitled  to  any  arrears  whatever.9 

(c)  Paraphernalia.  —  The  term  "  paraphernalia,"  as  it  is  known  to  the  law 
in  England  and  in  the  United  States,  generally  refers  to  articles  of  wearing 
apparel  or  of  personal  ornament,  such  as  jewelry  suitable  to  the  wife's  condi- 
tion, and  which  she  has  acquired  before  marriage  or  which  has  been  given  to 
her  by  her  husband  either  before  or  after  marriage.10    But  to  constitute  para- 

Virginia.  —  Lightfoot   v.  Colgin,  5  Munf.  4.  Pin   Money    Distinguished    from  Separate 

(Va.)  42.  Estate  — In  Equity.  —  Howard  v.  Digby,  2  CI. 

See  also  Holmes  v.  Holmes,  3  Paige  (N.  Y.)  &  F.  654. 

363.  5.  Acceptance  of  Apparel  as  Barring  Eight  to 

Power  of  Revocation  Reserved  but  Not  Exercised.  Arrears  of  Pin  Money. —  Powell  v.  Hankey,  2 

—  In  Pennsylvania  this  rule  has  been  applied  P.  Wms.  84;  Thomas  v.  Bennet,  2  P.  Wms. 

though  a  power  of  revocation  was  reserved  in  341;  Fowler  v.  Fowler,  3  P.  Wms.  355.  See 

the  deed  but  never  exercised.     Dickerson's  also  Howard  v.  Dishy,  2  CI.  &  F.  678. 

Appeal,  115  Pa.  St.  210;   Lines  v.  Lines,  142  6.  Wife    Not    Allowed    During  Cohabitation 

Pa.  St.  166.  Arrears  for  More  than  One  Year.  —  Aston  v. 

1.  See  supra,  this  section,  Properly  Rights —  Aston,  I  Ves.  267;  Townshend  v.  Windham,  2 
Of  Husband.  Ves.  7;   Peacock  v.  Monk,  2  Ves.  190.  See 

2.  See  the  title  Separate  Property  (of  Mar-  also  Miller  v.  Williamson,  5  Md.  236;  Ridout 
riei>  Women).  v.  Lewis,  1  Atk.  269. 

3.  Pin  Money  Defined.  —  J od re  11  v.  Jodrcll,  9  7.  Right  to  Arrears  of  Wife  Separated  from 
Beav.  55;  Howard  v.  Dip  by,  2  CI.  &  F.  654.  Husband.  —  Aston  v.  Aston,  1  Ves.  267. 

Provision    Made   by   Marriage   Settlement.  —  8.  Right  to  Arrears  by  Agreement.  —  Ridout 

Sometimes  the  husband  makes  the  arrange-  v.  Lewis,  1  Atk.  269. 

mcnt  for  pin  money  by  marriage  settlement.  9.  Wife's  Personal  Representative  Not  Entitled 

Howard  v.  Digby,  2  CI.  &  F.  655.    And  see  to  Arrears.  —  Howard  v.  Digby,  a  CI.  &  F.  634. 

the  title  Marriage  Settlements.  Sec  also  Miller  v.  Williamson,  5  Md.  236. 

Profits  and  Savings  from  Housekeeping.  —  The  10.  Paraphernalia  Defined.  —  Ridout  v.  Plym- 

allowance  is  sometimes  made  out  of  the  wife's  outh,  2  Atk.  104;  Graham  v.  Londonderry,  3 

profits  and  savings  from  her  housekeeping.  Alk.  393;  Tasker  v.  Taskcr,  (1895)  P.  4;  How- 

Slanning  v.  Style,  3  P.  Wms.  338.    Compare  ard  v.  Menifee,  5  Ark.  668;  Matter  of  Harrall, 

Tyrrcl's  Case,  Frecm.  K.  B.  304;   Mews  v.  31  N.J.  Eq.  lot;  Rawson  v.  Pennsylvania  R. 

Mews,  15  Bcav.  529.  Co.,  48  N.  Y.  215,  8  Am.  Rep.  543. 

In  North  Carolina  there  is  a  dictum  to  the  A  Gold  Watch  has  been  held  to  he  paraphcr- 

effect  that  the  doctrine  of  "  pin  money  "  does  nalia.  Howard  v.  Menifee,  5  Ark.  668;  Tllexan 

not  exist  in  that  state.    McKinnon  v.  McDon-  v.  Wilson,  43  Me.  186. 

aid.  4  Jones  Eq.  (57  N.  Car.)  6,  72  Am.  Dec.  But  in  Vass  r .  Southall,  4  Ircd.  L.  (26  N. 

574-  Car.)  301,  it  was  held  that  a  watch  worth  one 
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phernalia,  the  articles  must  be  either  wearing  apparel  or  ornaments  of  the 
person.1 

Presents  by  a  Third  Person  to  the  wife  during  coverture  have  been  held  to  be 
gifts  to  her  separate  use  and  not  paraphernalia.2 

And  in  the  Case  of  Presents  from  the  Husband  to  the  wife,  it  has  been  held  that  it 
must  appear  either  from  the  use  of  apt  words  or  by  inference  from  the  facts 
of  the  case  that  the  intention  was  not  to  make  an  absolute  gift,  but  to  hand 
over  the  article  only  for  the  wife's  decoration  so  long  as  the  husband  during 
his  lifetime  chooses  that  she  shall  be  so  adorned,  otherwise  it  will  be  regarded 
as  a  gift  to  her  separate  use.3 

Family  Jewels  do  not  pass  to  the  wife  either  to  her  separate  use  or  as  para- 
phernalia.4 

At  Common  Law  the  wife's  paraphernalia  during  coverture  belonged  to  the 
husband,  and  he  could  dispose  of  them  in  his  lifetime,5  but  he  could  not  dis- 
pose of  them  by  will,6  and  if  the  wife  survived  him  she  could  claim  them 
against  heirs  and  legatees,  and  indeed  against  all  persons  except  the  hus- 
band's creditors.7  But  articles  except  necessary  apparel  8  may  be  subjected 
to  the  husband's  debts.9  But  if  subjected  by  the  creditors,  equity  gives 
the  wife  a  claim  of  reimbursement  from  the  personalty  and  real  estate  of  the 
decedent.10 


hundred  dollars,  the  gift  of  a  husband  to  his 
wife,  could  not  be  considered  as  among  the 
paraphernalia  of  the  wife,  when  the  husband  at 
the  time  of  the  gift  was  a  man  of  limited 
means  and  at  his  death  was  found  to  be  insol- 
vent. 

Necessity  that  Ornaments  Be  Worn.  —  In  Sey- 
more  v.  Tresilian,  3  Atk.  358,  it  was  said  that 
where  diamond  earrings  did  not  appear  ever 
to  have  been  worn  by  the  wife,  they  might  not 
be  part  of  her  paraphernalia.  But  in  Graham 
v.  Londonderry,  3  Atk.  393,  it  was  held  not  to 
be  necessary  to  prove  that  the  wife  wore  the 
ornaments  at  all  times,  it  being  sufficient  if 
she  wore  them  only  on  birthdays  and  other  like 
occasions. 

Paraphernal  Property  under  Civil  Law.  —  Para- 
phernalia at  common  law  is  to  be  distin- 
guished from  paraphernal  property  under  the 
civil  law,  which  exists,  for  instance,  in  Louisi- 
ana, and  which  has  been  discussed  in  the  title 
Community  Property,  vol.  6,  p.  308. 

1.  Burton  v.  Pierpoint,  2  P.  Wms.  80.  See 
also  Matter  of  Harrall,  31  N.  J.  Eq.  101. 

2.  Presents  by  Stranger  During  Coverture  Not 
Paraphernalia.  —  Graham  v.  Londonderry,  3 
Atk.  393. 

3.  When  Gifts  from  Husband  to  Wife  Re- 
garded as  Paraphernalia. — ■  Tasker  v.  Tasker, 
(1895)  P.  4;  Graham  v.  Londonderry,  3  Atk. 
393;  Jervoise  v.  Jervoise,  17  Beav.  566. 

In  Northey  v.  Northey,  2  Atk.  77,  it  was 
held  that  a  present  of  jewels  to  a  wife  was 
paraphernalia,  where  it  appeared  that  the  hus- 
band himself  kept  the  jewels  and  only  some- 
times permitted  his  wife  to  wear  them. 

4.  Family  Jewels  Not  Paraphernalia.  —  Jer- 
voise v.  Jervoise,  17  Beav.  566;  Calmady  v. 
Calmady,  11  Vin.  Abr.  181. 

5.  Husband's  Power  to  Dispose  of  Paraphernalia 
During  His  Lifetime  —  England.  —  Northey  v. 
Northey,  2  Atk.  77;  Marshall  v.  Blew,  2  Atk. 
217;  Seymore  v.  Tresilian,  3  Alk.  358;  Gra- 
ham v.  Londonderry,  3  Atk.  393;  Tipping  v. 
Tipping,  1  P.  Wms.  730. 

Arkansas.  —  Howard  v.  Menifee,  5  Ark.  668. 


Indiana.  — State  v.  Hays,  21  Ind.  288. 

Massachusetts.  —  Hawkins  v.  Providence, 
etc.,  R.  Co.,  119  Mass.  596,  20  Am.  Rep.  353. 

New  York.  —  Rawson  r.  Pennsylvania  R. 
Co.,  48  N.  Y.  215,  8  Am.  Rep.  543;  McCormick 
v.  Pennsylvania  Cent.  R.  Co.,  49  N.  Y.  303. 

6.  Husband  May  Not  Dispose  of  Paraphernalia 
by  Will.  —  Northey  v.  Northey,  2  Atk.  77; 
Marshall  v.  Blew,  2  Atk.  217;  Seymore  v. 
Tresilian,  3  Atk.  358;  Graham  v.  Londonderry, 
3  Atk.  393;  Tipping  v.  Tipping,  1  P.  Wms.  730; 
Howard  v.  Menifee,  5  Ark.  668;  State  v.  Hays, 
21  Ind.  288;  Rawson  v.  Pennsylvania  R.  Co., 
48  N.  Y.  215,  8  Am.  Rep.  543. 

7.  Wife's  Rights  as  Survivor  Against  All  Per- 
sons Except  Husband's  Creditors.  —  Graham  v. 
Londonderry,  3  Atk.  393;  Tipping  v.  Tipping, 
1  P.  Wms.  730;  Howard  v.  Menifee,  5  Arte. 
668;  Rawson  v.  Pennsylvania  R.  Co.,  48  N. 
Y.  215,  8  Am.  Rep.  543. 

8.  Necessary  Apparel  Not  Liable  for  Husband's 
Debts.  —  2  Black.  Com.  436;  Townshend  v. 
Windham,  2  Ves.  7. 

9.  Rights  in  General  of  Husband's  Creditors.  — 
Ridout  v.  Plymouth,  2  Atk.  104;  Snelson  t>. 
Corbet,  3  Atk.  369;  Incledon  v.  Northcote,  3 
Atk.  430;  Townshend  v.  Windham,  2  Ves.  7; 
Campion  v.  Cotton,  17  Ves.  Jr.  273;  Tipping 
v.  Tipping,  1  P.  Wms.  730. 

Paraphernalia  Purchased  with  Wife's  Pin 
Money.  —  In  Tyrrel's  Case,  Freem.  K.  B.  304, 
it  was  held  that  a  widow's  claim  to  parapher- 
nalia must  yield'  to  the  claims  of  her  husband's 
creditors,  though  she  had  bought  the  orna- 
ments out  of  her  own  pin  money. 

Under  Statute  in  Massachusetts  it  has  been 
held  that  articles  of  apparel  and  ornament  of 
the  widow  are  not  liable  for  the  debts  of  the 
deceased  husband.  Hawkins  v.  Providence, 
etc.,  R.  Co.,  119  Mass.  598,  20  Am.  Rep.  353. 

10.  Wife's  Right  of  Reimbursement  for  Para- 
phernalia Subjected  for  Husband's  Debts,  —  Rid- 
out  v.  Plymouth,  2  Atk.  104;  Snelson  v.  Cor- 
bet, 3  Atk.  369;  Graham  v.  Londonderry,  3 
Atk.  393;  Incledon  v.  Northcote,  3  Atk.  430; 
Tipping  v.  Tipping,  1  P.  Wms.  730;  Howard 
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Under  statute  in  New  York  giving  to  married  women  increased  property  rights, 
it  has  been  held  that  articles  constituting  paraphernalia  at  common  law 
become  the  wife's  separate  property.1 

But  in  England  and  in  Some  of  the  United  States  it  has  been  held  that  the  separate 
property  acts  have  not  abolished  the  wife's  paraphernalia,  and  that  the  hus- 
band retains  the  same  rights  to  her  wearing  apparel  and  articles  of  ornament 
as  at  common  law.3 

(d)  Equity  to  Settlement  —  aa.  Origin  and  Nature  of  Right.  —  While  rights  are 
given  to  the  husband  over  the  property  of  the  wife,  no  provision  is  made  at 
common  law  to  secure  the  performance  of  the  husband's  duty  to  support  the 
wife,  and  whatever  may  have  been  her  fortune,  she  may,  with  her  children, 
be  left  destitute  of  the  means  of  subsistence.  To  remedy  this  defect  of  the 
common  law,  the  courts  of  equity  have  from  the  earliest  period  exercised  their 
power  of  giving  to  the  wife  the  right  of  a  provision  out  of  her  own  property 
which  is  termed  the  equity  of  the  wife.3  It  is  said  to  be  an  equity  grounded 
upon  natural  justice  and  is  that  kind  of  parental  care  which  a  court  of  chancery 
exercises  for  the  benefit  of  orphans,  and  as  the  father  would  not  have  married 
his  daughter  without  insistence  upon  some  provision,  so  this  court,  which 
stands  in  loco  parentis,  will  not  do  it. 1 

bb.  Jurisdiction  of  Chancery  to  Enforce  Right  —  (aa)  In  General.  —  A  court  of 
chancery  and  no  other  court  has  jurisdiction  for  the  purpose  of  enforcing  the 
wife's  equity.5 

(bb)  When  Husband  Seeks  Aid  of  Cotirt.  —  It  is  well  settled  as  a  general  rule  that 
the  wife  is  entitled  to  an  adequate  settlement  out  of  her  estate  for  herself 
and  children  whenever  the  aid  of  the  court  of  equity  is  invoked  by  the  hus- 
band to  get  possession  of  such  estate,  if  there  has  been  no  previous  adequate 
provision  made  for  her;  6  and  a  creditor  7  or  an  assignee  of  the  husband  occu- 


v.  Menifee,  5  Ark.  668;  Matter  of  Harrall,  31 
N.  J.  Eq.  101.  As  to  the  wife's  right  in  such 
case  to  marshal  assets,  see  the  title  Marshal- 
ing Assets. 

1.  Paraphernalia  Held  to  Be  Separate  Property 
under  New  York  Statute.  —  Rawson  v.  Pennsyl- 
vania R.  Co.,  48  N.  Y.  216,  8  Am.  Rep.  543. 

2.  Paraphernalia  Held  Not  to  Be  Abolished  by 
Statute.  —  Taslcer  v.  Tasker,  (1895)  P.  4; 
Hawkins  v.  Providence,  etc*.,  R.  Co.,  no.  Mass. 
596,  20  Am.  Rep.  353;  Smith  v.  Abair,  87 
Mich.  62. 

3.  Origin  of  Right  to  Equity  to  a  Settlement.  — 
Bell  v.  Bell,  1  Ga.  640;  Barron  v.  Barron,  24 
Vt.  390. 

4.  Nature  of  Equity  to  Settlement.  —  Jcwson  v. 
Moulson,  2  Atk.  417. 

5.  Wife's  Equity  Enforceable  Only  in  Courts  of 
Equity. — Salter  v.  Salter,  80  Ga.  178,  12  Am. 
St.  Rep  249. 

It  has  been  held  lhat  such  equitable  power 
does  not  exist  In  Pennsylvania.  Yohc  v.  Bar- 
net,  1  Binn.  (Pa.)  364.  But  in  Rees  v.  Waters, 
9  Watts  (Pa.)  94,  this  decision  was  criticised, 
and  it  was  said  that  while  it  is  true  that  the 
courts  in  that  state  cannot  afford  specific  re- 
lief to  the  wife  in  the  same  manner  and  to  the 
same  extent  as  it  could  be  administered  to  her 
by  a  court  of  equity,  yet  where  a  suit  is 
brought  to  recover  cither  equitable  or  legal 
property  belonging  to  the  wife,  the  courts 
may  lay  their  hands  upon  the  action  and  pre- 
vent a  recovery  unless  upon  the  just  and  equi- 
table terms  of  making  a  suitable  provision  for 
the  wife. 

6.  Settlement   Where   Husband   Scoks  Aid  of 


Equity  —  England.  —  Milner  v.  Colmer,  2  P. 
Wms.  639. 

Alabama.  —  Andrews  v.  Jones,  10  Ala.  400. 
Kentucky.  —  Elliott  v.  Waring,  5  T.  B.  Mon. 
(Ky.)  338,  17  Am.  Dec.  69. 

Maryland.  — Mann  v.  Higgins,  7  Gill  (Md.) 
265;  Duvall  v.  Farmers  Bank,  4  Gill  &  J.  (Md.) 
287,  23  Am.  Dec.  558;  Groverman  v.  Dif- 
fenderffer,  n  Gill  &  J.  (Md.)  15;  McVey  v. 
Boggs,  3  Md.  Ch.  94;  Helms  v.  Franciscus,  2 
Bland  (Md.)  576,  20  Am.  Dec.  402.  See  also 
Oswald  v.  Hoover,  43  Md.  368;  Kuhn  v.  Stans- 
field,  28  Md.  210,  92  Am.  Dec.  681. 

New  York.  —  Howard  v.  Moffalt.  2  Johns. 
Ch  (N.  Y.)  206. 

Virginia.  —  Browning  v.  Headley,  2  Rob. 
(Va.)  340,  40  Am.  Dec.  755. 

7.  Settlement  as  Against  Husband's  Creditor  — 
Seeking  Aid  of  Chancery  —  Arkansas.  —  Becman 
v.  Cowscr,  22  Ark.  429. 

Georgia. —  Howard  v.  Napier,  3  Ga.  193. 
Kentucky.  —  Holloway  v.  Conner,  3  B.  Mon. 
(Ky.)  309;  Hord  v.  Hord,  5  B.  Mon.  (Ky.)  81; 
Elliott  v.  Waring,  5  T.  B.  Mon.  (Ky.)  338.  17 
Am.  Dec.  69;  Athey  v.  Knotts,  6  B.  Mon.  (Ky.) 
27;  Bowling  v.  Bowling,  6  B.  Mon.  (Ky.)  31; 
Hays  v.  Blanks,  7  B.  Mon.  (Ky.)  347;  Pierce 
v.  Pierce,  7  B.  Mon.  (Ky.)  433;  Sims  v.  Spald- 
ing, 2  Duv.  (Ky.)  121;  Bennett  v.  Dillingham, 
2  Dana  (Ky.)  436. 

Michigan.  —  Wcstbrook  v.  Comstock,  Walk. 
(Mich.)  315. 

New  York. — Smith  v.  Kane,  2  Paige  (N. 
Y.)  303. 

See  also  Pcrryclear  v.  Jacobs,  2  Hill  Eq. 
(S.  Car.)  504. 
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pii  s  in  this  respect  the  same  position  as  the  husband,  and  this  whether  the 
assignee  be  an  assignee  in  bankruptcy  or  insolvency,  or  for  valuable  consider- 
ation,1 the  doctrine  being  placed  by  some  of  the  authorities  on  the  ground 
that  the  husband  or  person  claiming  under  him,  since  he  seeks  the  inter- 
vention  of  a  court  of  equity  to  gain  possession  of  the  wife's  estate,  must  do 
equity.8 

(<•<-)  When  Wife  Seeks  Aid  of  Court. —  But  the  courts  generally  have  not  limited 
the  doctrine  to  this  narrow  principle,  and  whatever  doubts  may  have  been 
expressed  at  one  time  on  the  question,3  it  seems  now  to  be  generally  settled 
th.it  if  the  wife's  property  in  action  is  of  equitable  cognizance,  she  is  permitted 
actively  to  assert  her  claim  by  a  bill  in  the  name  of  her  trustee  or  next  friend 
against  the  husband  4  or  his  assignee,  though  for  a  valuable  consideration.5 

(da)  Injunction  to  Restrain  Husband  from  Recovering  at  Law-  —  It  was  the  ancient  rule 

in  England  that  though  the  ecclesiastical  court,  which  had  concurrent  jurisdic- 
tion with  the  courts  of  equity  in  regard  to  legacies,  had  given  its  consent  that 
the  husband  should  have  the  wife's  portion,  a  court  of  chancery  would  grant 
an  injunction  to  stay  the  proceedings  in  the  ecclesiastical  court  until  a  settle- 
ment on  the  wife  should  be  made.6  And  in  later  times  it  has  been  held  that 
a  court  of  equity  will  enjoin  proceedings  in  a  court  of  law  to  recover  a  legacy 
charged  on  lands  with  legal  powers  of  distress,  on  the  ground  that  there  was 
a  concurrent  remedy  in  a  court  of  equity.7  But  whether  a  court  of  equity 
will  interfere  to  restrain  proceedings  at  law  for  the  recovery  of  the  wife's  prop- 
erty where  no  concurrent  remedy  exists  has  been  the  occasion  of  much  doubt. 
In  an  early  English  case  it  seems  that  an  injunction  was  granted  by  a  court  of 
equity  to  restrain  a  husband  from  recovering  a  debt  due  on  a  bond.8  But 
later  English  dicta  have  cast  some  doubt  upon  the  correctness  of  this  ruling.9 
In  the  United  States  it  seems  to  be  the  prevailing  rule  that  equity  may  inter- 
fere to  restrain  the  husband  or  his  assignee  from  proceeding  at  law  to  possess 
himself  of  the  wife's  property  in  action,10  though  the  courts  in  some  jurisdic- 
tions have  refused  to  recognize  this  rule.11 


1.  Settlement  as  Against  Husband's  Assignee  — 
Seeking  Aid  of  Chancery.  —  Jewson  v.  Moulson, 
2  Atk.  417;  Mitford  v.  Mitford,  9  Ves.  Jr.  100; 
Duvall  v.  Farmers  Bank,  4  Gill  &  J.  (Md.)  282, 
23  Am.  Dec.  ;;58;  McVey  v.  Boggs,  3  Md.  Ch. 
94;  Page  v.  Estes,  19  Pick.  (Mass.)  271 ;  Udall 
v.  Kenney,  3  Cow.  (N.  Y.)  590. 

2.  See  Sturgis  v.  Champneys,  5  Myl.  &  C. 
97;  Duvall  v.  Farmers  Bank,  4  Gill  &  J. 
(Md.)  291,  23  Am.  Dec.  558;  Wiles  v.  Wiles,  3 
Md.  1,  56  Am.  Dec.  733. 

3.  See  Bosvil  v.  Brander,  I  P.  Wms.  459. 

4.  Settlement  Where  Wife  Seeks  Aid  of  Equity 
—  England.  —  Elibank  v.  Montolieu,  5  Ves.  Jr. 
737;  Wallace  v.  Auldjo,  1  De  G.  J.  &  S. 
643- 

Georgia.  —  Bell  v.  Bell,  1  Ga.  637;  Salter  v. 
Salter,  80  Ga.  178,  12  Am.  St.  Rep.  249. 

Kentucky.  —  Elliott  v.  Waring,  5  T.  B.  Mon. 
(Ky.)  341,  17  Am.  Dec.  69;  Tevis  v.  Richard- 
son, 7  T.  B.  Mon.  (Ky.)  654;  Moore  v.  Moore, 
14  B.  Mon.  (Ky.)  208;  Tabor  v.  Tabor,  98  Ky. 
173- 

Maryland.  —  Helms  v.  Franciscus,  2  Bland 
(Md  )  579,  20  Am.  Dec.  402. 

Ale7v  York.  —  Kenny  v.  Udall,  5  Johns.  Ch. 
(N.  Y.)  473,  3  Cow.  (N.  Y.)  590. 

Tennessee.  —  Dearin  v.  Fitzpalrick,  Meigs 
(Tenn.)55i. 

Vermont.  —  Barron  v.  Barron,  24  Vt.  390. 

Petition  by  Wife  of  Insane  Husband.  —  Where 
stock  was  bequeathed  to  a  married  woman 
whose  husband  was  of  unsound  mind,  though 


no  commission  of  lunacy  had  issued  against 
him,  the  court,  on  a  bill  filed  by  the  husband 
and  wife  for  payment  of  the  legacy,  trans- 
ferred the  fund  into  court  to  the  joint  account 
of  the  plaintiffs,  and  afterwards,  in  considera- 
tion of  the  poverty  of  the  parties,  made  an 
order,  on  the  petition  of  the  wife,  that  the  divi- 
dends should  be  paid  to  her  for  her  life.  Steed 
v.  Calley,  2  Myl.  &  K.  52. 

5.  Kenny  v.  Udall,  5  Johns.  Ch.  (N.  Y.)  473, 

3  Cow.  (N.  Y.)  590;  Van  Epps  v.  Van  Deusen, 

4  Paige  (N.  Y.)  74,  25  Am.  Dec.  516;  Perry- 
clear  v.  Jacobs,  2  Hill  Eq.  (S.  Car.)  504. 

6.  Jewson  v.  Moulson,  2  Atk.  417;  Tanfield 
v.  Davenport,  Tothill  179. 

7.  Duncombe  v.  Greenacre,  28  Beav.  472. 

8.  Winch  v.  Page,  Bunb.  87.  See  also  Jew- 
son  v.  Moulson,  2  Atk.  420. 

9.  See  Sturgis  v.  Champneys,  5  Myl.  &  C. 
105;  Oswell  v.  Probert,  2  Ves.  Jr.  680;  Gleaves 
v.  Paine,  1  De  G.  J.  &  S.  87.  But  see  dicium 
in  Ruffles  v.  Aston.  L.  R.  19  Eq.  539. 

10.  Injunction  to  Restrain  Proceeding  at  Law  to 
Recover  Wife's  Property  in  Action.  —  Bell  v. 
Bell,  1  Ga.  642;  Lay  v.  Brown,  13  B.  Mon. 
(Ky.)  295;  Moore  v.  Moore,  14  B.  Mon.  (Ky.) 
208;  Van  Epps  v.  Van  Deusen,  4  Paige  (N.  Y.) 
74,  25  Am.  Dec.  516;  M'Elhatton  v.  Howell,  4 
Hayw.  (Tenn.)  20.  See  also  Rees  v.  Waters, 
9  Watts  (Pa.)  92;  Gore  v.  Waters,  2  Bailey  L. 
(S.  Car.)  477;  Barron  v.  Barron,  24  Vt.  375. 

11.  Wiles  v.  Wiles,  3  Md.  1,  56  Am.  Dec.  733. 
See  also  Dold  v.  Geiger,  2  Gratt.  (Va.)  103. 
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(ee)  Where  Wife  Is  Ward  of  Court.  —  There  is  a  class  of  cases  where  a  court  of 
equity  may  interfere  in  behalf  of  the  wife  or  her  children,  and  may  take  from 
the  husband  not  only  the  property  in  action  which  he  has  acquired  by  the 
marriage,  but  also  that  which  he  has  reduced  to  possession,  for  the  purpose 
of  securing  a  suitable  provision  for  the  wife  herself  and  also  for  the  issue  of 
the  marriage.  These  are  cases  where  the  husband  has  married  a  ward  in 
chancery  without  the  consent  of  those  who  by  law  are  intrusted  with  the  pro- 
tection of  her  property  and  her  rights.  In  such  cases,  as  the  husband  is  guilty 
of  a  contempt  and  as  the  whole  property  of  the  infant  feme  covert  is  under  the 
special  protection  of  the  court,  the  court  itself,  even  without  the  consent  of 
the  wife,  may,  upon  the  application  of  any  of  her  friends  in  her  behalf, 
restrain  the  husband  and  his  creditors  from  interfering  with  her  estate  until  a 
proper  settlement  is  made.1 

cc.  Out  of  What  Interests  Settlement  Is  Allowed  —  (ad)  In  General —  Equitable  Inter- 
ests. —  It  may  be  stated  as  a  general  rule  that  the  wife's  equity  to  a  settlement 
will  attach  to  her  property  which  has  not  been  reduced  into  possession  by  the 
husband  and  which  is  of  equitable  cognizance,  such  as  legacies  and  distribu- 
tive shares.2 

Legal  interests.  —  And  in  the  United  States  it  seems  to  be  the  prevailing  rule 
that  her  equity  will  attach  to  her  property  in  action  which  is  recoverable  at 
law.3    And  even  in  England,  where  it  seems  to  be  unsettled  whether  a  court 


1.  Interposition  of  Court  of  Equity  in  Behalf  of 
Ward  of  Court.  —  Ball  v.  Coutts,  I  Ves.  &  B. 
300;  Winch  v.  James,  4  Ves.  Jr.  386;  Chas- 
saing  v.  Parsonage,  5  Ves.  Jr.  15;  Wells  v. 
Price,  5  Ves.  Jr.  398;  Priestley  v.  Lamb,  6 
Ves.  Jr.  421;  Millet  v.  Rowse,  7  Ves.  Jr.  419; 
Bathurst  v.  Murray,  8  Ves.  Jr.  74;  Halsey  v. 
Halsey,  9  Ves.  Jr.  471 ;  Pearce  v.  Crutchfield, 
16  Ves.  Jr.  48;  In  re  Healy,  I  Con.  &  L.  393; 
Van  Duzer  v.  Van  Duzer,  6  Paige  (N.  Y.)  366, 
31  Am.  Dec.  257;  Kenny  v.  Udall,  5  Johns. 
Ch.  (N.  Y.)  464,  3  Con.  (N.  Y.)  591. 

2.  Settlement  Out  of  Equitable  Interests  — 
England.  —  Lloyd  v.  Mason,  5  Hare  149; 
Blount  v.  Bestland,  5  Ves.  Jr.  515;  Adams  v. 
Peirce,  3  P.  Wms.  11;  Brown  v.  Elton,  3  P. 
Wms.  202;  Re  Woodward,  8  Ir.  Eq.  50;  Napier 
v.  Napier,  1  Dr.  &  War.  407;  Coster  v.  Coster, 
9  Sim.  597;  Brett  v.  Greenwell,  3  Y.  &  C. 
Exch.  230;  Packer  v.  Packer,  1  Coll.  Ch.  Cas. 
92;  Eedes  v.  Eedes,  11  Sim.  569. 

United  States.  —  Ward  v.  Amory,  1  Curt.  (U. 
S.)4I9;  Shaw  v.  Mitchell,  Davies  (U.  S.)  216. 

Alabama.  —  Bradford  v.  Goldsborough,  15 
Ala.  311;  Guild  v.  Guild,  16  Ala.  121. 

Georgia.  —  Howard  v.  Napier,  3  Ga.  192. 

Kentucky.  —  Elliott  v.  Waring,  5  T.  B.  Mon. 
(Ky.)  338,  17  Am.  Dec.  69;  Smith  v.  Peyton,  6 
T.  B.  Mon.  (Ky.)  263;  Bowling  v.  Winslow,  5 
B.  Mon.  (Ky.)  29;  Athey  v.  Knotts,  6  B.  Mon. 
(Ky.)  24;  Hays  v.  Blanks,  7  B.  Mon.  (Ky.) 
347;  McCaulcy  v.  Rodes,  7  B.  Mon.  (Ky.)  462; 
Sims  v.  Spalding,  2  Duv.  (Ky.)  121. 

Maine.  —  Tucker  v.  Andrews,  13  Me.  124; 
Thrasher  v.  Tuttle,  22  Mc.  335. 

Maryland.  —  Berreti  v.  Oliver,  7  Gill  &  J. 
(Md.)  191;  Mann  v.  Hig^ins,  7  Gill  (Md.)  265; 
Wiles  v.  Wiles,  3  Md.  1,  56  Am.  Dec.  733; 
McVey  v.  Boggs,  3  Md.  Ch.  94;  Hall  v.  Hall. 
4  Md.  Ch.  283. 

Massachusetts.  —  Sawyer  v.  Baldwin,  20 
Pick.  (Mass.)  378. 

Michigan.  —  Westbrook  v.  Comsiock,  Walk. 
(Mich.)  314. 


Mississippi.  —  Carter  v.  Carter,  14  Smed.  & 
M.  (Miss.)  59. 

New  York.  —  Schuyler  v.  Hoyle,  5  Johns. 
Ch.  (N.  Y.)  196;  Kenny  v.  Udall,  5  Johns.  Ch. 
(N.  Y.)  464;  Haviland  v.  Myers,  6  Johns.  Ch. 
(N.  Y.)  25;  Glen  v.  Fisher,  6  Johns.  Ch.  (N. 
Y.)  33,  10  Am.  Dec.  310;  Haviland  v.  Bloom, 
6  Johns.  Ch.  (N.  Y.)  178;  Udall  v.  Kenney,  3 
Cow.  (N.  Y.)  590;  Wickes  v.  Clarke,  3  Edw. 
(N.  Y.)  58;  Partridge  v.  Havens,  10  Paige  (N. 
Y.)  618. 

South  Carolina. — Tattnell  v.  Fenwick,  I 
Desaus.  (S.  Car.)  143;  Bethune  v.  Beresford, 
1  Desaus.  (S.  Car.)  174;  Ex  p.  Beresford,  I 
Desaus.  (S.  Car.)  263;  Hill  v.  Hill,  I  Strobh. 
Eq.  (S.  Car.)  1 ;  Ryan  v.  Bull,  3  Strobh.  Eq. 
(S.  Car.)  86;  Durr  v.  Bowyer,  2  McCord  Eq. 
(S.  Car.)  372;  Heath  v.  Heath,  2  Hill  Eq.  (S. 
Car.)  100;  Myers  v.  Myers,  Bailey  Eq. 
(S.  Car.)  23. 

Tennessee.  —  Wilks  v.  Fitzpatrick,  I  Humph. 
(Tenn.)  54,  34  Am.  Dec.  618;  Phillips  v.  Has- 
sell,  10  Humph.  (Tenn.)  197;  Coppedge  v. 
Threadgill,  3  Sneed  (Tenn.)  577;  Dearin  v. 
Fitzpatrick,  Meigs  (Tenn.)  551. 

Vermont.  —  Barron  v.  Barron,  24  Vt.  375. 
Virginia. —  Poindextcr  v.  Jeffries,  15  Gratt. 
(Va.)  363. 

In  North  Carolina  it  has  been  held  that  a  wife 
has  no  right  to  have  a  provision  made  for  her 
out  of  a  distributive  share  accruing  to  her  dur- 
ing her  coverture.  Allen  v.  Allen,  6  Ired.  Eq. 
(41  N.  Car.)  293. 

In  this  state  also  the  wife  has  no  equity 
against  an  insolvent  husband  or  his  creditors 
for  a  provision  out  of  her  legacy,  distributive 
share,  or  other  equitable  property.  Bryan  v. 
Bryan,  1  Dev.  Eq.  (16  N.  Car.)  47;  Lassitcr  v. 
Dawson,  2  Dev.  Eq.  (17  N.  Car.)  383. 

3.  Settlemont  Out  of  Legal  Interests.  —  Bell  v. 
Bell,  1  Ga.  642;  Lay  v.  Brown,  13  B.  Mon. 
(Ky.)  295;  Moore  v.  Moore,  14  B.  Mon.  (Ky.) 
208;  Van  Epps  v.  Van  Deuscn,  4  Paige  (N. 
Y.)  74,  25  Am.  Dec.  516;  M'Elhattan  How- 
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of  equity  will  interfere  to  restrain  proceedings  at  law  for  the  recovery  of  purely 
legal  interests,  the  rule  has  been  laid  down  that  where  the  husband,  or  one 
claiming'  under  him,  applies  to  a  court  of  equity  for  its  assistance  to  obtain 
the  wife's  property,  the  nature  of  the  property,  whether  legal  or  equitable,  is 
immaterial,  on  the  ground  that  the  wife's  equity  depends  not  upon  any  right 
of  property  in  her,  but  on  the  control  which  courts  of  equity  exercise  over 
property  falling  under  their  dominion.1 

(bb)  Interests  in  Lands.  —  The  wife's  equity  attaches  not  only  to  her  personal 
property,  but  to  the  rents  and  profits  of  her  equitable  real  estate,  whether  of 
inheritance,2  or  for  life,3  or  for  years.4  And  her  equity  has  been  allowed 
where  the  husband  or  person  claiming  under  him  has  for  collateral  reasons 
sought  the  aid  of  a  court  of  equity  to  secure  the  rents  and  profits  of  the  wife's 
legal  estates  in  lands.5 

{cc)  Reversionary  Interests.  —  A  settlement  will  not  be  ordered  out  of  the  wife's 
reversionary  interests  in  personalty  while  they  remain  reversionary.6  But  the 
rule  is  otherwise  where  the  interest  has  ceased  to  be  reversionary.7 

{dd)  Property  Not  Accruing  to  Husband  by  Virtue  of  His  Marital  Rights.  —  The  wife's 

equity  to  a  settlement  attaches  only  to  property  that  the  husband  takes  in  the 
right  of  the  wife.8  Under  this  principle  it  has  been  held  that  a  wife  has  no 
equity  to  a  settlement  out  of  property  given  for  the  benefit  of  herself  and  her 
husband  during  their  joint  lives.9 

dd.  Rights  of  Children.  —  The  wife's  equity  is  for  the  benefit  of  her  children 
as  well  as  herself,  and  they  are  to  be  considered  in  making  the  settlement. 
The  mother  will  not  be  permitted  to  say  that  she  claims  a  settlement  for 


ell,  4  Hayw.  (Term.)  20.  See  also  Rees  v. 
Waters,  9  Watts  (Pa.)  92;  Gore  v.  Waters,  2 
Bailey  L.  (S.  Car.)  477.  Compare  Helms  v. 
Franciscus,  2  Bland  (Md.)  576,  20  Am.  Dec. 
402;  Wiles  v.  Wiles,  3  Md.  I,  56  Am.  Dec.  733; 
Dold  v.  Geiger,  2  Gratt.  (Va.)  103;  Poindexter 
v.  Jeffries,  15  Gratt.  (Va.)  363. 

Where  Aid  of  Chancery  Is  Sought  by  Husband 
or  Person  Claiming  under  Him.  —  And  in  a  few 
cases  courts  of  equity  have  refused  their  as- 
sistance in  the  recovery  of  interests  not  of  an 
equitable  nature  except  on  the  condition  of  a 
settlement  on  the  wife.  Howard  v.  Napier,  3 
Ga.  192;  Holloway  v.  Conner,  3  B.  Mon.  (Ky.) 
395;  Tobin  v.  Dixon,  2  Met.  (Ky.)  422.  See 
also  Corley  v.  Corley,  22  Ga.  178. 

1.  Freeman  v.  Fairlie,  11  Jur.  447;  Osborn 
v.  Morgan,  9  Hare  434;  Sturgis  v.  Champneys, 
5  Myl.  &  C.  97. 

2.  Where  an  Equitable  Estate  in  Fee  descended 
on  a  married  woman,  the  court,  by  virtue  of 
her  equity  to  a  settlement,  settled  the  estate  on 
her  during  her  life,  but  held  that  the  possible 
estate  by  curtesy  of  her  husband  could  not  be 
interfered  with.  Smith  v.  Matthews,  3  De  G. 
F.  &  J.  139.  See  also  Wortham  v.  Pemberton, 
1  De  G.  &  Sm.  644;  Clark  v.  Cook,  3  De  G.  & 
Sm.  333;  Barron  v.  Barron,  24  Vt.  392;  Poin- 
dexter v.  Jeffries,  15  Gratt.  (Va.)  363. 

The  Proceeds  of  the  Sale  of  the  wife's  real 
estate  made  by  her  and  her  husband,  so  long 
as  they  remain  in  the  hands  of  the  purchaser, 
constitute  a  part  of  the  estate  out  of  which  she 
has  a  right  of  settlement  when  creditors  of  the 
husband  seek  the  aid  of  a  court  cf  equity  to 
subject  the  proceeds.  Beeman  v.  Cowser,  22 
Ark.  429.  See  also  Lay  v.  Brown,  13  B.  Mon. 
(Ky.)  295;  Moore  v.  Moore,  14  B.  Mon.  (Ky.) 
20S. 
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3.  Settlement  Out  of  Equitable  Life  Estate  in 
Realty.  —  See  Sturgis  v.  Champneys,  5  Myl.  & 

C.  97;  Barron  v.  Barron,  24  Vt.  392. 

4.  Settlement  Out  of  Equitable  Term  for  Years. 
—  Hanson  v.  Keating,  4  Hare  I  [overruling 
Tudor  v.  Samyne,  2  Vern.  270;  Turner's  Case, 

1  Vern.  7;  Jewson  v.  Moulson,  2  Atk.  417]. 
See  also  Barron  v.  Barron,  24  Vt.  392. 

5.  Husband  Asking  Aid  of  Chancery  to  Recover 
Rents  of  Legal  Estates  in  Lands.  —  Freeman  v. 
Fairlie,  11  Jur.  447;  Sturgis  v.  Champneys,  5 
Myl.  &  C.  97.    Compare  Matter  of  Cumming, 

2  De  G.  F.  &  J.  376;  Gleaves  v.  Paine,  1  De 
G.  J.  &  S.  87. 

If  a  Husband  Mortgages  the  Legal  Interest  in  a 
Term  for  Years  belonging  to  him  in  right  of  his 
wife,  it  has  been  held  that  on  a  claim  to  fore- 
close this  mortgage  against  the  husband  and 
wife  as  defendants,  no  equity  for  a  settlement 
upon  the  wife  arises.  Hill  v.  Edmonds,  16 
Jur.  1133. 

6.  No  Settlement  Out  of  Reversionary  Interest 
in  Personalty.  —  Osborn  v.  Morgan,  9  Hare 
432;  Box  v.  Box,  Drury  42. 

7.  The  wife  has  a  right  to  an  equity  for  a 
settlement  out  of  a  reversionary  interest  as 
against  an  assignee  upon  the  interest  ceasing 
to  be  reversionary  in  the  lifetime  of  the  hus- 
band and  wife.  Greedy  v.  Lavender,  19  L.  J. 
Ch.  494.  See  Scott  v.  Spashett,  3  Macn.  &  G. 
603. 

8.  No  Settlement  Allowed  Out  of  Property  Not 
Accruing  to  the  Husband  by  Virtue  of  His  Marital 
Rights.  —  See  Life  Assoc.  v.  Siddal,  3  De  G. 
F.  &  J.  271 ;  Knight  v.  Knight,  L.  R.  18  Eq.  487. 

9.  No  Settlement  Out  of  Property  Given  to  Hus- 
band and  Wife  Jointly.  —  Ward  v.  Ward,  14  Ch. 

D.  506;  In  re  Bryan,  14  Ch.  D.  516;  Atcheson 
v.  Atcheson,  11  Beav.  485. 
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herself  and  not  for  her  children.1  And  this  rule  extends  to  the  children  by 
her  past,  present,  or  any  future  marriage.2 

Effect  of  Mother's  Death.  —  When  a  settlement  has  been  made  upon  the  wife 
during  her  life,  it  will  upon  her  death  survive  and  descend  to  her  children.* 
But  the  children,  after  the  death  of  the  mother,  have  no  original  equity  inde- 
pendent of  her  which  will  entitle  them  to  enforce  a  settlement  where  no  steps 
had  been  taken  to  that  end  by  the  wife  prior  to  her  death.4  And  indeed  the 
same  rule  has  been  applied  though  the  mother  had,  prior  to  her  death,  filed 
her  bill  and  the  defendant  had  appeared  but  no  further  steps  were  taken.5 
And  the  cases  hold  generally  that  the  children  have  no  equity  after  the  death 
of  the  mother  unless  there  has  been  a  contract  6  or  decree  7  for  a  settlement 
in  her  lifetime.  If,  however,  there  has  been  an  order  or  decree  referring  the 
matter  to  a  master  to  approve  a  proper  settlement  to  be  made  upon  the  wife 
and  the  children,  and  she  dies  before  the  master  has  made  his  report,  the 
children  will  have  a  right  to  a  settlement  under  the  order  where  no  act  has 
been  done  by  the  mother  to  waive  the  equity,8  and  this  rule  has  been  applied 
though  in  the  preliminary  order  or  decree  the  children  have  not  been  named 
or  expressly  provided  for.9 

Effect  of  Waiver  by  Mother.  —  The  wife's  equity  being  regarded  as  a  personal 
right,  although  her  children  are  to  be  included  in  the  benefit  of  the  settlement 
when  made,  she  may  waive  it  even  after  an  order  or  decree  for  the  terms  of  a 
settlement  to  be  proposed  or  reported,10  at  any  time  before  the  proposals 
signed  by  the  husband  and  wife  have  been  carried  in  and  the  settlement  has 
been  consummated  by  the  approval  of  the  court.11 

ee.  Amount  of  Settlement.  —  According  to  the  English  practice  in  early 
times  it  was  a  general  rule  that  the  fund  out  of  which  the  wife  claimed  her 
equity  should  be  equally  divided  between  the  wife  and  children  on  the  one 
hand  and  the  husband  on  the  other. 13  But  in  the  United  States  and  in  Eng- 
land in  modern  times  the  rule  is  that  the  amount  of  the  wife's  estate  which 
shall  be  secured  to  her  is  left  to  the  discretion  of  the  court  and  must  be 

1.  Right  of  Children  to  Be  Included  in  Settle-  don,  8  Hare  210;  De  la  Garde  v.  Lempriere,  6 
ment.  —  Murray  v.  Elibank,  13  Ves.  Jr.  t;  Beav.  344.  Compare  Steinmetz  v.  Halthin,  1 
Spirett  v.  Willows,  L.  R.  4  Ch.  407;  Johnson  Glyn  &  J.  64;  Mumford  v.  Murray,  1  Paige  (N. 
v.  Johnson,  1  Jac.  &  W.  452;    Howard   v.  Y.)  620. 

Napier,  3  Ga.  205;   Hord  v.  Hord,  5  B.  Mon.  5.  Wallace  v.  Auldjo,  I  De  G.  J.  &  S.  643. 

(Ky.)82;   Helms  v.  Franciscus,  2  Bland  (Md.)  6.  Effect   of  Contract  for   Settlement  During 

581,  20  Am.  Dec.  402;  McVey  v.  Boggs,  3  Md.  Wife's  Lifetime.  —  Lloyd  v.  Williams,  1  Madd. 

Ch.  94;  Groverman  v.  Diffenderffcr,  n  Gill  &  449.    See  also  Lloyd       Mason,  5  Hare  149; 

J.  (Md.)  15;  Hall  v.  Hall.  4  Md.Ch.283;  How-  Hill  v.  Hill,  3  Strobh.  Eq.  (S.  Car.)  98. 

ard  v.  Moffatt,  2  Johns.  Ch.  (N.  Y.)  206;  Mum-  7.  Lloyd  v.  Williams,  1  Madd.  449;  Wallace 

ford  v.  Murray,  1  Paige  (N.  Y.)  620;  Hill  v.  v.  Auldjo,  1  Dc  G.  J.  &  S.  643. 

Hill,  3  Strobh.  Eq.  (S.  Car.)  98.  8.  Effect  of  Preliminary  Decree  or  Order  During 

Where  Provision  Has  Already  Been  Made  for  Wife's  Lifetime.  —  Murray  v.  Elibank,  10  Ves. 

Children.  —  But  the  wife  may  have  her  equity  Jr.  84,  13  Ves.  Jr.  I,  14  Yes.  Jr.  490.    Sec  also 

though  the  children  have  been  otherwise  pro-  Groves  v.  Perkins,  6  Sim.  576;   Groves  v. 

vided  for.    Pryor  v.  Hill,  4  Bro.  C.  C.  138.  Clarke,  1  Keen  132;   Macaulay  v.  Philips,  4 

2.  Croxton  v.  May,  L.  R.  9  Eq.  404;  Con-  Ves.  Jr.  15;  Helms  v.  Franciscus,  2  Bland 
ington  v.  Gilliat,  25  W.  R.  69;  Spirett  v.  Wil-  (Md.)  544,  20  Am.  Dec.  402. 

lows,  L.  R.  1  Ch.  520.  9.  Hill  v.  Hill,  3  Strobh.  Eq.  (S.  Car.)  100. 

3.  Survivor  to  Children  of  Settlement  Made  in  Sec  also  Rowc  v.  Jackson,  2  Dick.  604. 
Lifetime  of  Wife.  —  Greer  v.  Boone,  5  B.  Mon.  10.  Effect  on  Children  of  Wife's  Waiver.— Mur- 
(Ky.)  554.  ray  v.  Elibank,  10  Ves.  Jr.  88,  13  Ves.  Jr.  6; 

Acquiescence  in  Exclusion  of  Children.  —  It  has  Fenncr  v.  Taylor,  2  Russ.  &  M.  190;  Hodgcns 

been  held  that  an  acquiescence  on  the  part  of  v.   Hodgens,   11   Bligh  104;    Hill  v.  Hill,  3 

a  child  for  a  long  period  after  he  became  of  Strobh.  Eq.  (S.  Car.)  98.    See  also  Macaulay 

age,  in  an  order  excluding  him  from  benefit  v.  Philips,  4  Ves.  Jr.  19;  Baldwin  v.  Baldwin, 

under  the  settlement,  will  defeat  his  claim  on  5  De  G.  &  Sm.  319;  Lovctt  v.  Lovclt,  Johns, 

his  mother's  death.    Johnson  v.  Johnson,  I  118.    Compare  Whittem  v.  Sawyer,  I  Beav.  593; 

Jac.  &  W.  452.  Heath  v.  Lewis,  13  W.  R.  129. 

4.  Equity  Not  Enforceable  by  Children  After  11.  /•.«  p,  Gardner,  2  Ves.  671. 

Mother's  Death.  —  Scrivcn  v.  Taplcy,    Ambl.  12.  Sec  In  re  Suggilt,  L.  R.  3  Ch.  215  ;  Dunk- 

509;  Hell  v.  Bell,  1  Ga.  640;  Greer  v,  Boone,  ley  v.  Dunklcy,  2  Dc  G.  M.  &  G.  390;  Taun- 

5  B.  Mon.  (K.)  554.    See  also  Baker  v.  Bayl-  ton  v.  Morris,  11  Ch.  D.  781. 
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determined  by  the  circumstances  of  each  particular  case.1  Numerous  cases 
occur  both  in  the  United  States  and  in  England  where,  under  the  circum- 
stances of  the  case,  the  whole  fund  was  given  to  the  wife.2  But  according  to 
the  English  rule  the  whole  will  not  be  settled  on  the  wife  except  under  special 
circumstances,  as  where  the  husband  is  insolvent,  or  is  guilty  of  aggravated 
misconduct  towards  the  wife,  such  as  adultery,  desertion,  or  cruelty.3 

ff.  Form  of  Settlement  —  (aa)  In  General  —  Provision  for  Children.  —  The  wife's 
equity  is  not  for  herself  alone,  but  for  herself  and  children,  and  provision 
should  generally  be  made  for  the  children  in  the  settlement.4 

Limitation  Over  on  Wife's  Death  in  Default  of  Children.  —  In  England  the  principle  on 
which  the  courts  act  is  to  let  in  the  equity  of  the  wife  and  children,  and  to 
that  extent  exclude  the  husband's  marital  right,  but  as  soon  as  that  equity  is 
satisfied  the  provisions  are  at  end,  and  the  marital  right  ought  to  return;  and 
it  is  the  practice  to  make  an  ultimate  limitation,  after  the  death  of  the  wife 
and  failure  of  children,  for  the  benefit  of  the  husband,  whether  he  survives  the 
wife  or  not,  on  the  ground  that  the  fund  belongs  originally  to  the  husband 
and  the  court  will  not  deprive  him  of  it  without  doing  that  which  is  equitable 
after  providing  for  the  wife  and  children.5 


1.  Amount  of  Equity  Dependent  on  Circum- 
stances—  England.  —  Dunkley  v.  Dunkley,  2 
De  G.  M.  &  G.  390;  Scott  v.  Spashett,  3  Macn. 
&  G.  599;  Taunton  v.  Morris,  ir  Ch.  D.  779; 
Freeman  v.  Fairlie,  11  Jur.  447;  Green  v.  Otte, 

I  Sim.  &  St.  250;  Spireti;  v.  Willows,  L.  R.  I 
Ch.  520;  Napier  v.  Napier,  1  Dr.  &  War.  407; 
Walker  v.  Drury,  17  Beav.  482;  Gardner  v. 
Marshall,  14  Sim.  575;  Roberts  v.  Cooper, 
(1891)  2  Ch.  335;  Ward  v.  Yates,  1  Drew.  & 
Sm.  80. 

Arkansas.  —  Beeman  v.  Cowser,  22  Ark.  434. 

Georgia.  —  Howard  v.  Napier,  3  Ga.  192. 

Kentucky.  —  Hays  v.  Blanks,  7  B.  Mon. 
(Ky.)  347;  Marshall  v.  McDaniel,  8  B.  Mon. 
(Ky.)  173 

Maryland.  —  Helms  v.  Franciscus,  2  Bland 
(Md.)  577,  20  Am.  Dec.  402;  Duvall  v.  Farm- 
ers Bank,  4  Gill  &  J.  (Md.)  282,  23  Am.  Dec. 
558;  McVey  v.  Boggs,  3  Md.  Ch.  94. 

Massachusetts.  —  Davis  v.  Newton,  6  Met. 
(Mass.)  544. 

New  York.  —  Udall  v.  Kenney,  3  Cow.  (N. 
Y.)  606. 

Tennessee.  —  Phillips  v.  Hassell,  10  Humph. 
(Tenn.)  197. 

Virginia.  —  Poindexter  v.  Jeffries,  15  Gratt. 

(Va.)  363. 

Property  Previously  Received  in  Wife's  Bight. 

—  Thus  it  has  been  held  that  in  determining 
the  amount  of  the  wife's  equity  it  is  proper  to 
take  into  consideration  property  which  the 
husband  has  received  previously  in  the  right 
of  the  wife.  Re  Merriman,  31  L.  J.  Ch.  367; 
Green  v.  Otte,  1  Sim.  &  St.  250;  Scolt  v. 
Spashett,  3  Macn.  &  G.  604;  Gardner  v.  Mar- 
shall, 14  Sim.  575.  See  also  Dunkley  v.  Dunk- 
ley, 2  De  G.  M.  &  G.  390;  Duvall  v.  Farmers 
Bank,  4  Gill  &  J.  (Md.)  282,  23  Am.  Dec.  558; 
Hill  v.  Hill,  3  Strobh.  Eq.  (S.  Car.)  94. 

Size  of  Fund,  —  The  size  of  the  fund  is  also  a 
circumstance  to  be  taken  into  consideration. 
In  re  Kincaid,  1  Drew.  326,  17  Jur.  106;  Davis 
v.  Newton,  6  Met.  (Mass.)  544.  See  also  In  re 
Suggilt,  L.  R.  3  Ch.  218;  Taunton  v.  Morris, 

II  Ch.  D.  781;  McVey  v.  Boggs,  3  Md.  Ch.  94. 

2.  Allowance  of  Whole  Fund  to  Wife  —  Eng. 
land.  —  Re  Merriman,  31  L.  J.  Ch.  367;  New- 
man v.  Wilson,  31  Beav.  34;  Vandenanker  v. 
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Desbrough,  2  Vern.  96;  Dunkley  v.  Dunkley, 
2  De  G.  M.  &  G.  390;  Scott  v.  Spashett,  3 
Macn.  &  G.  604;  Gardner  v.  Marshall,  14  Sim. 
575;  Brett  v.  Greenwell,  3  Y.  &  C.  Exch.  230; 
Nicholson  v.  Carline,  22  W.  R.  819;  Re  Kin- 
caid, 1  Drew.  326;  Lay  ton  v.  Layton,  1  Smale 
&  G.  179;  Barrow  v.  Barrow,  5  De  G.  M.  & 
G.  782;  Smith  v.  Smith,  3  Gift".  121;  Taunton 
v.  Morris,  11  Ch.  D.  779;  Boxall  v.  Boxall,  27 
Ch.  D.  220;  Reid  v.  Reid,  33  Ch.  D.  220;  Con- 
ington  v.  Gilliat,  25  W.  R.  69. 

Kentucky.  —  Bennett  v.  Dillingham,  2  Dana 
(Ky.)436;  Athey  v.  Knotts,  6  B.  Mon.  (Ky.)  24. 

Maine.  —  Tucker  v.  Andrews,  13  Me.  124.. 

Maryland.  —  McVey  v.  Boggs,  3  Md.  Ch.  94; 
Hall  v.  Hall,  4  Md.  Ch.  283. 

New  York.  —  Haviland  v.  Myers,  6  Johns. 
Ch.  (N.  Y.)  25.  See  also  Dumond  v.  Magee,  4 
Johns.  Ch.  (N.  Y.)  318. 

South  Carolina.  —  Ryan  v.  Bull,  3  Strobh. 
Eq.  (S.  Car.)  86;  Hill  v.  Hill,  3  Strobh.  Eq.  (S. 
Car.)  94. 

Virginia. — James  v.  Gibbs,  I  Patt.  &  H. 
(Va.)  277. 

Insolvency  of  Husband.  —  The  whole  fund  has 
been  settled  on  the  wife  in  the  case  of  the  hus- 
band's insolvency.  Koeber  v.  Sturgis,  22 
Beav.  588;  Squires  v.  Ashford,  23  Beav.  132; 
In  re  Cordwell,  L.  R.  20  Eq.  644;  Taunton  v. 
Morris,  11  Ch.  D.  779;  McVey  v.  Boggs,  3  Md. 
Ch.  94.    See  also  In  re  Suggitt,  L.  R.  3  Ch.  215. 

But  in  the  earlier  English  .cases  the  whole 
was  denied  to  the  wife  notwithstanding  the 
husband's  insolvency.  Burdon  v.  Dean,  2 
Ves.  Jr.  607;  Beresford  v.  Hobson,  1  Madd. 
362;  Oswell  v.  Probert,  2  Ves.  Jr.  680.  See 
also  Wright  v.  Morley,  11  Ves.  Jr.  22. 

3.  In  re  Suggitt,  L.  R.  3  Ch.  215;  Reid  v. 
Reid,  33  Ch.  D.  220;  Wilkinson  v.  Charles- 
worth,  10  Beav.  324. 

4.  See  supra,  this  section,  Rights  of  Children. 

5.  Limitation  Over  on  Wife's  Death  in  Default  of 
Children.  —  Croxton  v.  May,  L.  R.  9  Eq.  404; 
Carter  v.  Taggart,  I  De  G.  M.  &  G.  286; 
Gent  v.  Harris,  10  Hare  383:  Ward  v.  Yates,  1 
Drew.  &  Sm.  80;  Walsh  v.  Wason,  L.  R.  8  Ch. 
482.  See  also  In  re  Suggitt,  L.  R.  3  Ch.  215; 
Smithers  v.  Green,  Seton  (4th  ed.)  675. 

But  it  seems  that  this  rule  may  be  altered  by 
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(66)  By  Husband.  —  The  wife's  settlement  is  commonly  made  under  the  direct 
authority  of  the  court,  but  this  is  not  indispensably  necessary,  for  if  it  be  vol- 
untarily made  by  the  husband  under  circumstances  in  which  it  would  have 
been  ordered  by  the  court,  it  will  be  sustained,  and  all  such  settlements  are 
deemed  valid,  even  against  creditors  of  the  husband.1 

eg.  How  Right  May  Be  Barred  —  (aa)  Reduction  to  Possession  by  Husband.  —  The  wife's 

equity  does  not  attach  to  property  which  formerly  belonged  to  the  wife,  but 
in  which  the  husband  has  without  fraud  obtained  a  vested  legal  interest  in 
possession  by  virtue  of  his  marital  rights.  In  other  words,  her  equity  to  a 
settlement  does  not  include  property  which  the  husband  has  reduced  to  pos- 
session.2 But  the  mere  fact  that  the  property  comes  into  the  possession  of 
the  husband,  or  the  person  claiming  under  him,  will  not  defeat  the  wife's 
equity  if  he  takes  possession  as  the  wife's  agent  or  otherwise  not  in  the  exer- 
cise of  his  marital  rights.3  And  the  same  rule  has  been  applied  where  prop- 
erty is  turned  over  to  him  by  mistake,  as  where  it  was  turned  over  to  him  by 
executors  through  mistake  of  the  meaning  of  the  will.4  Nor  will  the  pay- 
ment to  the  assignee  of  a  fund  in  which  the  wife  has  a  right  to  a  settlement 
affect  her  equity  if  the  payment  is  made  after  suit  is  commenced  by  the  wife.5 

(bb)  Where  Wife  Has  Adequate  Independent  Provision.  —  The  wife's  equity  does  not 

attach  where  she  has  secured  to  her  an  adequate  independent  provision  for  the 
support  of  herself  and  children,6  and  this,  it  has  been  held,  though  the  pro- 


the  misconduct  of  the  husband.  Spirett  v. 
Willows,  L.  R.  i  Ch.  520;  Carter  v.  Taggart,  1 
De  G.  M.  &  G.  286. 

1.  Settlement  Voluntarily  Made  by  Husband.  — 
Wheeler  v.  Caryl,  Ambl.  121 ;  Moore  v.  Ry- 
cault,  Prec.  Ch.  22;  Middlecome  v.  Marlow,  2 
Atk.  519;  Montefiore  v.  Behrens,  L.  R.  1  Eq. 
171 ;  Helms  v.  Franciscus,  2  Bland  (Md.)  577, 
20  Am.  Dec.  402;  Perryclear  v.  Jacobs,  2  Hill 
Eq.  (S.  Car.)  504. 

But  an  excessive  settlement  will  be  void  as 
to  creditors  to  the  extent  of  the  excess.  In  re 
Wray,  16  Jur.  1126. 

2.  No  Settlement  Out  of  Property  Vested  in  Hus- 
band —  A rkansas. — Jackson  v.  Hill,  25  Ark. 
223. 

Georgia.  —  Pool  v.  Morris,  29  Ga.  374,  74 
Am.  Dec.  68. 

Iowa.  —  McCrory  v.  Foster,  I  Iowa  271. 

Kentucky.  —  Hurdt  v.  Courtenay,  4  Met. 
(Ky.)  139;  Watson  v.  Robertson,  4  Bush  (Ky.) 
37;  Basham  v.  Chamberlain,  7  B.  Mon.  (Ky.) 
443:  Martin  v.  Trigg,  8  B.  Mon.  (Ky.)  528. 

Missouri.  —  Hart  v.  Lecte,  104  Mo.  315. 

New  York.  —  Van  Duzer  v.  Van  Duzer,  6 
Paige  (M.  Y.)  366,  31  Am.  Dec.  257. 

Pennsylvania.  —  Rces  v.  Waters,  9  Watts 
(Pa.)  92. 

South  Carolina.  —  Thomas  v.  Shcppard,  2 
McCord  Eq.  (S.  Car.)  36.  16  Am.  Dec.  632. 

Tennessee.  —  Dearin  v.  Fitzpatrick,  Meigs 
(Tenn.)  559;  Mitchell  v.  Sevier,  9  Humph. 
(Tenn.)  149. 

Virginia.  —  Dold  v.  Geiger,  2  Gratt.  (Va.) 
103;  Poindcxter  v.  Jeff ries,  15  Gratt.  (Va.)  363; 
Ware  v.  Ware,  28  Gratt.  (Va.)  670. 

Wife's  Realty.  —  This  rule  applies  to  the  hus- 
band's interest  in  the  wife's  lands  of  which  he 
has  acquired  possession.  Van  Duzer  v.  Van 
Duzer,  6  Paige  (N.  Y.)  366,  31  Am.  Dec.  257- 
Wickes  v.  Clarke,  8  Paige  (N.  Y.)  161 ;  Miti  h 
ell  v.  Sevier,  9  Humph.  (Tcnn.)  148.  Sec  also 
Hill  v.  Edmonds,  id  Jur.  1133. 

Possession  by  Husband's  Assignee.  —  The  rule 
of  the  text  has  been  applied  where  the  prop- 


erty was  reduced  into  possession  by  the  as- 
signee of  the  husband.  Dearin  v.  Fitzpatrick, 
Meigs  (Tenn.)  559. 

Possession  of  Administrator  After  Division  of 
Estate. —  Under  statute  in  Georgia  it  has  been 
held  that  a  division  of  an  estate,  at  the  in- 
stance of  the  administrator,  setting  apart  one 
share  to  the  husband  in  right  of  his  wife,  and 
leaving  it  in  the  possession  of  the  administra- 
tor, neither  husband  nor  wife  being  present 
or  represented,  and  no  refunding  bond  being 
given,  is  not  such  a  reduction  into  possession 
as  will  defeat  the  wife's  equity.  Bell  v.  Bell, 
1  Ga.  637. 

Effect  of  Decree  Directing  Payment  to  Husband 
and  Wife.  —  It  has  been  held  that  a  decree  di- 
recting payment  of  a  fund  to  the  husband  and 
wife  will  not  deprive  the  wife  of  her  equity  lo 
a  settlement.  Crook  v.  Turpin,  10  B.  Mon. 
(Ky.)  243. 

After  the  Husband  Became  Insolvent  the  wife's 
attorney  received  a  fund,  the  property  of  the 
wife,  and  by  her  direction  paid  it  to  her  son. 
It  w.s  held  that  the  fund  was  not  liable  to  be 
a;  propriated  by  the  chancellor  to  pay  the 
debts  of  the  husband  wilhout  making  suitable 
provision  for  the  wife.  Athey  v.  Knotts,  6  B. 
Mon.  (Ky.)  124. 

3.  Possession  by  Husband  Not  by  Virtue  of 
Marital  Right.  —  Lowe  v.  Cody,  29  Ga.  117; 
Embry  v,  Robinson,  7  Humph.  (Tenn.)  444; 
Barron  v.  Barron,  24  Vi.  375. 

4.  Property  Turned  Over  to  Husband  by  Mis- 
take. —  Lowe  v.  Cody,  29  Ga.  117. 

6.  Crook  v.  Turpin,  10  B.  Mon.  (Ky.)  243. 
Sec  also  Murray  v.  Elibank,  10  Ves.  Jr.  84,  13 
Vcs.  Jr.  [ ;  Macaulay  v.  Philips,  4  Ves.  Jr.  15. 

6.  Equity  Barred  by  Adequate  Independent  Pro- 
vision.—  Aguilar  v.  Aguilar,  5  Madd.  414; 
Spicer  v.  Spicer,  24  Beav.  365;  Re  Erskinc,  1 
Kay  &  J.  302;  Van  Epps  v.  Van  Deusen,  4 
Paige  (N.  V.)  74,  25  Am.  Dec.  5t6. 

Subsequent  Provision  from  Bounty  of  Third  Per- 
son Hold  Not  to  Affoct  Settlement  Already  Made. 
—  Marshall  v.  McDaniel,  8  B.  Mon.  (Ky.)  173. 
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vision  comes  through  a  third  person  and  not  through  the  husband.1 

Maintenance  by  Husband  as  Affecting  Wife's  Equity  to  Income.  —  And  it  has  been  held 
that  if  a  married  woman  having  a  life  interest  in  a  fund  is  living  with  her 
husband  and  is  maintained  by  him,  the  courts  will  not  require  him  to  make  a 
settlement  on  her  in  order  that  he  may  receive  her  income,  and  this  though 
the  maintenance  is  furnished  to  the  wife  out  of  her  own  income  and  not  in  a 
very  adequate  manner,  by  reason  of  the  husband's  being  in  embarrassed  cir- 
cumstances.2 But  the  husband  will  be  compelled  to  make  a  settlement  where 
he  fails  in  the  discharge  of  his  marital  duties  in  this  respect,  as  where  he 
deserts  his  wife  without  making  proper  provision  for  her  support.3 

(<y)  Fraud  of  Wift.  —  A  married  woman  may  also  by  fraud  preclude  herself 
from  her  equity  to  a  settlement.  Thus  she  may  not  set  up  her  equity  against 
her  husband's  assignee  where  by  her  representations  she  has  led  the  assignee 
to  believe  that  before  marriage  she  had  assigned  her  interest  to  the  husband.4 
Nor  will  a  court  of  chancery  allow  a  wife's  equity  to  be  enforced  where  it 
would  work  a  fraud  on  her  antenuptial  creditors.5 

{dd)  Marriage  Settlement. — The  circumstances  under  which  a  marriage  settle- 
ment, whether  antenuptial  or  postnuptial,  will  bar  the  wife's  equity  to  a 
settlement  will  be  discussed  in  another  portion  of  this  work.6 

(ee)  Waiver.  —  The  wife  may  waive  her  equity  to  a  settlement,  and  the  court 
cannot,  as  a  general  rule,  refuse  to  take  the  wife's  consent  7  unless  she  is  an 
infant  or  a  ward  of  chancery  married  without  its  consent.8  But  as  a  general 
rule,  to  constitute  a  valid  waiver  the  wife's  consent  must  be  given  with  a  full 
knowledge  of  her  right  9  and  under  an  examination  before  the  court,10  apart 


1.  Giacometti  v.  Prodgers,  L.  R.  8  Ch.  338. 

2.  Maintenance  by  Husband  as  Affecting  Wife's 
Equity  to  Income.  —  Vaughan  v.  Buck,  13  Sim. 
404.  See  also  Sleech  v.  Thorington,  2  Ves. 
561;  Udall  v.  Kenney,  3  Cow.  (N.  Y.)  €07. 
Compare  Wilkinson  v.  Charles  worth,  10  Beav. 
324- 

3.  Effect  of  Desertion  and  Failure  to  Support  on 
Settlement  Out  of  Income.  — Sleech  v.  Thoring- 
ton, 2  Ves.  561;  Watkyns  v.  Watkyns,  2  Atk. 
96;  Coster  v.  Coster,  1  Keen  200.  See  also 
Rishtun  v.  Cobb,  9  Sim.  615;  Re  Ford,  32 
Beav.  621;  Wright  v.  Morley,  11  Ves.  Jr.  23; 
Bond  v.  Simmons,  3  Atk.  20;  Elliott  v.  Cordell, 
5  Madd.  155. 

Living  Apart  Not  Amounting  to  Desertion.  — 
But  the  rule  of  the  text  does  not  apply  where 
the  husband  goes  abroad  under  such  circum- 
stances as  not  to  constitute  desertion,  as  where 
the  wife  refuses  to  live  with  her  husband,  an 
officer  abroad,  he  being  willing  to  receive  her, 
Bullock  v.  Menzies,  4  Ves.  Jr.  798;  or  where 
the  husband  and  wife  are  living  apart  in  the 
absence  of  evidence  as  to  the  cause  of  the 
separation,  Duncan  v.  Duncan,  19  Ves.  Jr.  394. 
See  also  Spicer  v.  Spicer,  24  Beav.  365. 

Separation  on  Account  of  Husband's  Cruelty.  — 
The  rule  of  the  text  has  been  applied  where 
the  wife  has  been  forced  to  live  separate  from 
her  husband  by  reason  of  the  husband's  con- 
duct, as,  for  instance,  his  ill  treatment  and 
cruelty  towards  her.  Oxenden  v.  Oxenden,  2 
Vern.  494;  Williams  v.  Callow,  2  Vern.  752; 
Nicholls  v.  Danvers,  2  Vern.  671;  Gilchrist  v. 
Cator,  1  De  G.  &  Sm.  188.  See  also  Coster  v. 
Coster,  9  Sim.  600. 

Offer  to  Resume  Cohabitation.  —  But  the  court 
may,  it  seems,  deny  or  discontinue  the  wife's 
equity  if  the  husband  in  good  faith  offers  to 
resume  cohabitation.  See  Watkyns  v.  Wat- 
kyns, 2  Atk.  96;  Head  v.  Head,  3  Atk.  295. 


4.  Equity  Barred  as  Against  Husband's  Assignee 
by  Fraudulent  Representation.  —  In  re  Lush,  L. 
R.  4  Ch.  591. 

5.  Equity  Not  Allowed  as  Against  Wife's  Ante- 
nuptial Creditors.  —  Barnard  v.  Ford,  L.  R.  4 
Ch.  247;  Bonner  v.  Bonner,  17  Beav.  86. 

6.  See  the  title  Marriage  Settlements. 

7.  Equity  Barred  by  Wife's  Waiver.  —  Willats 
v.  Cay,  2  Atk.  67;  Wright  v.  Rutter,  2  Ves.  Jr. 
673;  Longbottom  v.  Pearce,  3  De  G.  &  J.  545, 
note;  Howard  v.  Moffatt,  2  Johns.  Ch.  (N.  Y.) 
208.  See  also  Ex  p.  Warfield,  11  Gill  &  J. 
(Md.)  23.    Compare  Ex  p.  Higham,  2  Ves.  579. 

Remainder  or  Reversionary  Interests  in  Person- 
alty.—  The  court  cannot  take  the  wife's  consent 
to  part  with  her  remainders  or  reversionary 
interests  in  personalty.  Osborn  v.  Morgan, 
9  Hare  432;  Box  v.  Box,  Drury  42. 

8.  Consent  of  Infant  or  Ward  of  Chancery  In- 
operative as  Waiver. —  Abraham  v.  Newcombe, 
12  Sim.  566;  Stackpole  v.  Beaumont,  3  Ves. 
Jr.  98;  Cheatham  v.  Huff,  2  Tenn.  Ch.  616; 
Phillips  v.  Hassell,  10  Humph.  (Tenn.)  197. 
See  also  Stubbs  v.  Sargon,  2  Beav.  496;  Ex  p. 
Warfield,  11  Gill  &  J.  (Md.)  23;  Shipway  v. 
Ball,  16  Ch.  D.  376;  Bennett  v.  Biddies,  lojur. 
534- 

But  if  the  money  is  obtained  by  the  husband 
by  a  privy  examination  of  the  wife  during  in- 
fancy, and  she  permits  it  to  remain  with  the 
husband  after  she  comes  of  age  and  to  be  used 
by  him,  the  husband  receives  the  money  di- 
vested of  any  trust.  Jennings  v.  Jennings,  2 
Heisk.  (Tenn.)  283. 

9.  Consent  by  Wife  Must  Be  Given  with  Full 
Knowledge  of  Her  Rights.  —  Wright  v.  Rutter, 
2  Ves.  Jr.  673;  Watson  v.  Marshall,  17  Beav. 

363-  .  . 

10.  Waiver  Must  Be  Given  under  Examination 
Before  Court.  —  Beaumont  v.  Carter,  32  Beav. 
586;  Wright  v.  Rutter,  2  Ves.  Jr.  673;  Macau- 
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from  her  husband  or  his  solicitor  or  other  person  representing  him.1  Nor  will 
her  consent  be  permitted  to  operate  as  a  waiver  until  the  amount  of  the  fund 
is  ascertained.2  The  court  has  the  power  of  postponing  the  question  of  trans- 
fer, though  the  wife  may  have  given  her  consent,  and  may  ask  her  to  recon- 
sider her  decision.3  And  so  long  as  the  transfer  remains  incomplete,  the  wife 
can  at  any  time  revoke  her  consent.4 

(//)  Abandonment  of  Husband.  —  It  has  been  held  that  where  a  wife  is  entitled 
to  a  chose  in  action  which  consists  of  a  principal  sum,  and  not  merely  income, 
she  is  entitled  to  her  equity  out  of  the  fund  though  she  is  voluntarily  living 
separate  from  her  husband,  but  not  in  a  state  of  adultery.5  Where,  however, 
the  wife  is  living  apart  from  the  husband  in  a  state  of  adultery,  the  court  will 
not  allow  her  equity  to  a  settlement ;  nor,  on  the  other  hand,  will  it  allow  the 
whole  of  the  property  to  the  husband,  since  the  law  gives  to  him  the  right  of 
the  wife's  property  in  consideration  of  his  supporting  and  maintaining  her.6 

(gg)  Assignment.  —  Doubts  were  formerly  entertained  as  to  the  wife's  equity 
to  a  settlement  as  against  a  particular  assignee  of  the  husband  for  valuable 
consideration.7  But  it  has  long  since  been  a  well-established  rule  of  the  com- 
mon law  that  the  mere  fact  of  an  assignment  by  the  husband  of  the  wife's 
interests  not  reduced  to  possession  will  not  bar  the  equity  of  the  wife,  and  this 
rule  applies  against  assignees  in  bankruptcy  or  insolvency  or  against  a  par- 
ticular assignee  for  valuable  consideration.8    This  rule  is  recognized  by  the 


lay  v.  Philips,  4  Ves.  Jr.  15.  See  also  Hallen- 
beck  v.  Bradt,  2  Paige  (N.  Y.)  316.  Compare 
Shillelo  v.  Collett.  7  Jur-  N.  S.  385. 

Where  the  Wife  Is  Abroad  the  examination 
may  be  conducted  by  commissioners  appointed 
for  that  purpose.  Campbell  v.  French,  3  Ves. 
Jr.  323;  Tasburgh's  Case,  1  Ves.  &  B.  507; 
Gibbons  v.  Kibbey,  10  W.  R.  55;  Ireland  v. 
Trembaith,  14  W.  R.  275.  See  also  Minet  v. 
Hyde,  2  Bro.  C.  C.  663. 

Where  Amount  Is  under  Two  Hundred  Pounds. 
—  In  England  it  was  at  one  time  held  that  when 
the  sum  in  controversy  was  under  two  hun- 
dred pounds  the  husband,  though  he  had  de- 
serted his  wife,  was  entitled  to  it  without  the 
■wife's  consent.  Foden  v.  Finney,  4  Russ.  428. 
See  also  Re  Surridge,  17  lr.  Ch.  163;  Elworthy 
v.  Wickstead,  1  Jac.  &  W.  69.  But  this  rule 
has  been  overturned  by  subsequent  decisions. 
Re  Kincaid.  1  Drew.  326;  In  re  Cutler,  14 
Beav.  220. 

It  seems,  however,  that  when  the  sum  is 
under  two  hundred  pounds  consent  will  be 
presumed  and  a  separate  examination  will 
be  unnecessary,  except  under  special  circum- 
stances, as  where  a  ward  of  court  married  on 
the  day  after  she  came  of  age.  White  v.  Mer- 
rick, L.  R.  4  Ch.  345. 

1.  In  re  Bendyshc,  3  Jur.  N.  S.  727. 

2.  Amount  of  Fund  Must  Be  Ascertained.  — 
Edmonds  v  Townshend,  1  Anstr.  93;  Jcrne- 
gan  v.  Baxter,  6  Madd.  32;  Sperling  v.  Roch- 
fort,  8  Ves.  Jr.  180;  Godbcr  v.  Laurie,  10  Price 
152;  Moss  v.  Dunlop,  8  W.  R.  39.  Sec  also 
Packer  v.  Packer,  1  Coll.  Ch.  Cas.  92. 

3.  Postponement  of  Transfer  by  Court  After 
Waiver  by  Wife.  —  Wright  v.  Rutter,  2  Ves.  Jr. 
673;  Pcnfold  v.  Mould,  L.  K.  4  Eq.  565. 

4.  Revocation  of  Wife's  Consent.  —  Pcnfold  v. 
Mould,  L.  R.  4  Fq.  566. 

5.  Abandonment  of  Husband  No  Bar  to  Settle- 
ment Out  of  Absoluto  Interests.  —  Fedcs  v. 
Eedes,  11  Sim.  569. 

6.  Adultery  of  Wife  as  Barring  Equity  to  Settle- 


ment.—  Ball  v.  Montgomery,  2  Ves.  Jr.  197; 
Carr  v.  Eastabrooke,  4  Ves.  Jr.  146. 

In  In  re  Lewin,  20  Beav.  378,  the  court, 
under  the  peculiar  circumstances  of  the  case, 
ordered  the  whole  income  of  the  fund  in  court 
belonging  to  a  feme  covert  who  had  committed 
adultery  to  be  paid  to  her  upon  her  undertak- 
ing to  reside  in  England  and  to  have  no  fur- 
ther communication  with  the  adulterer. 

And  in  Greedy  v.  Lavender,  13  Beav.  62, 
the  wife  was  held  to  be  entitled  to  a  settlement 
in  a  contest  between  her  and  the  husband's 
assignee  in  a  case  where  it  appeared  that  both 
husband  and  wife  had  been  guilty  of  adultery. 

Where  Wife  Is  Ward  of  Chancery.  —  The  adul- 
tery of  the  wife  will  not  bar  her  equity  where 
she  is  a  ward  of  court,  married  without  its 
consent.  Ball  v.  Coutts,  I  Ves.  &  B.  303. 
See  also  Re  Walker,  LI.  &  G.  t.  Sugd.  299. 

7.  See  Scott  v.  Spashett,  3  Macn.  &  G.  604. 

8.  Mere  Assignment  No  Bar  to  Wife's  Equity  in 
General — England.  —  Salisbury  v.  Newton,  1 
Eden  370;  Macaulay  v.  Philips,  4  Ves.  Jr.  18; 
Wright  v.  Morley,  11  Ves.  Jr.  12;  Elliott  v. 
Cordell,  5  Madd.  149. 

Georgia.  —  Bell  v.  Bell,  1  Ga.  643. 

Kentucky.  — Thomas  v.  Kennedy,  4  B.  Mon. 
(Ky.)  235;  Crook  v.  Turpin,  10  B.  Mon.  (Ky.) 
243;  Moore  v.  Moore,  14  B.  Mon.  (Ky.)  210. 

Maryland.  —  Norris  v.  Lantz,  18  Md.  269. 

Massachusetts.  —  Page  v.  Estes,  19  Pick. 
(Mass.)  269;  Davis  v.  Newton,  6  Met.  (Mass.) 
545- 

New  York.  —  Haviland  v.  Myers,  6  Johns. 
Ch.  (N.  Y.)  25;  Udall  v.  Kcnncy,  3  Cow.  (N. 
Y.)  590. 

Tennessee.  —  M'Llhatton  v.  Howell,  4 
Hay w.  (Tcnn.)  25. 

Joinder  of  Wife  in  Assignment.  —  The  fact  that 
the  wife  has  united  in  the  assignment  will  not, 
at  common  law,  alter  the  rule  of  the  text,  since 
her  contracts  arc  null  and  void.  Hord  v.  I  lord, 
5  B.  Mon.  (Ky.)  81 ;  Norris  v.  Lantz,  18  Md.  269; 
M'EIhatton  v.  Howell,  4  Hayw.  (Tcnn.)  25; 
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English  authorities  when  applied  to  the  wife's  absolute  interests  in  action.1 

Wife's  income.  —  But  these  authorities  make  a  distinction  in  this  respect 
between  an  assignment  of  the  wife's  absolute  interest  and  an  assignment  of 
income  to  which  the  husband  is  entitled  in  her  right.  With  respect  to  the 
latter  interest  it  is  held  that  the  wife  has  no  right  to  a  settlement  as  against  a 
particular  assignee  for  valuable  consideration  where  the  assignment  has  been 
made  while  the  husband  was  maintaining  the  wife,  although  he  may  after- 
wards have  become  unable  to  maintain  her,  or  although  he  deserts  her  and 
leaves  her  destitute.2  But  the  wife  is  entitled  to  her  equity  out  of  income  as 
against  the  husband's  assignee  in  insolvency  or  bankruptcy,  who  stands  pre- 
cisely in  the  place  of  the  husband.3 

c  Joint  Ownership  of  Property  —  (i)  Realty  —  (a)  joint  Tenancy  and 
Tenancy  in  Common.  —  If  a  man  and  a  woman  become  possessed  of  an  estate  as 
joint  tenants  or  as  tenants  in  common,  and  afterwards  marry,  they  will  retain 
their  moieties  after  marriage  and  continue  to  hold  as  joint  tenants  or  tenants 
in  common.*  And  if  one  joint  tenant  or  cotenant  makes  a  conveyance  of  his 
interest  to  the  wife  of  the  other,  the  husband  and  wife  hold  thereafter  as  joint 
tenants  or  tenants  in  common.5 

Lands  Granted  to  Husband  and  Wife  During  Coverture.  —  But  it  has  been  held  that  in 
consequence  of  the  theoretic  unity  of  husband  and  wife,  lands  granted  to 
husband  and  wife  jointly  during  coverture  cannot  be  held  by  them  as  tenants 
in  common  or  as  joint  tenants,  notwithstanding  the  terms  of  the  grant.6  The 


Coppedge  v.  Threadgill,  3  Sneed  (Tenn.)  577; 
Willis  v.  Fitzpatrick,  1  Humph.  (Tenn.)  54,  34 
Am.  Dec.  618. 

Joinder  of  Wife  in  Assignment  and  Levy  of  Fine 
of  Share  of  Proceeds  of  Real  Estate.  —  In  May  v. 
Roper,  4  Sim.  360,  it  was  held  that  where  a 
married  woman,  entitled  to  a  share  of  the  pro- 
ceeds of  real  estate  directed  10  be  sold,  joined 
with  her  husband  in  assigning  and  levying  a 
fine  of  her  share  to  a  mortgagee,  she  was 
barred  of  her  equity  to  a  settlement.  See  also 
Forbes  v,  Adams,  9  Sim.  462. 

1.  Scott  v.  Spashett,  3  Macn.  &  G.  603;  Mar- 
shall v.  Fowler,  16  Jur.  1128. 

2.  Assignment  of  Income  for  Valuable  Considera- 
tion as  Bar.  —  Tidd  v.  Lister,  3  De  G.  M.  &  G. 
857;  In  re  Carr,  L.  R.  12  Eq.  612;  Elliott  v. 
Cordell,  5  Madd.  149;  Stanton  v.  Hall,  2  Russ. 
&  M.  175;  Re  Duffy,  28  Beav.  386;  Lumb  v. 
Milnes,  5  Ves.  Jr.  517;  Brown  v.  Clark,  3  Ves. 
Jr.  166.  See  also  Wright  v.  Morley,  n  Ves. 
Jr.  12. 

Life  Interests  in  Personalty.  —  The  rule  of  the 
text  has  been  applied  to  the  wife's  life  inter- 
ests in  personalty  standing  in  the  name  of 
trustees.  Elliott  v.  Cordell,  5  Madd.  149; 
Tidd  v.  Lister,  3  De  G.  M.  &  G.  857;  Re 
Duffy,  28  Beav.  386.  See  also  Wright  v.  Mor- 
ley, 11  Ves.  Jr.  12. 

Assignment  of  Reversionary  Interest.  —  The 
rule  is  not  altered  though  the  interest  of  the 
wife  was  reversionary  at  the  time  when 
the  assignment  was  made.  Life  Assoc.  v. 
Siddal,  3  De  G.  F.  &  J.  271.  See  also  Stanton 
v.  Hall,  2  Russ.  &  M.  175;  Tidd  v.  Lister,  10 
Hare  140,  3  De  G.  M.  &  G.  857. 

Income  from  Real  Estate.  —  And  the  same 
rule  has  been  applied  to  income  accruing  from 
the  wife's  life  estates  in  realty  to  which  she 
was  entitled  in  equity.  Tidd  v.  Lister,  3  De 
G.  M.  &  G.  867. 

Equitable  Mortgage.  —  It  has  been  applied 
also  to  the  husband's  life  interest  in  the  wife's 


realty  upon  which  an  equitable  mortgage  had 
been  given  by  the  husband  and  wife,  where  a 
bill  by  the  mortgagee  was  brought  to  subject 
the  husband's  interest,  the  husband  having 
become  bankrupt  subsequent  to  the  giving  of 
the  mortgage;  and  this  though  the  husband 
affected  to  bind  the  inheritance  which  belonged 
to  the  wife.  Durham  v.  Crackles,  8  Jur.  N.  S. 
1174.    See  also  In  re  Carr,  L.  R.  12  Eq.  609. 

Arrears  of  Income.  —  The  rule  of  the  text  ap- 
plies to  arrears  of  income.  Newman  v.  Wil- 
son, 31  Beav.  34;  In  re  Carr,  L.  R.  12  Eq.  609. 
Compare  Life  Assoc.  v.  Siddal,  3  De.  G.  F.  & 
J.  271. 

3.  Settlement  Out  of  Income  as  Against  Assignee 

in  Bankruptcy.  —  Sturgis  v.  Champneys,  5  Myl. 
&  C.  97;  Durham  v.  Crackles,  8  Jur.  N.  S. 
1174;  Taunton  v.  Morris,  11  Ch.  D.  779;  Bur- 
don  v.  Dean,  2  Ves.  Jr.  607;  Oswell  v.  Pro- 
bert,  2  Ves.  Jr.  680;  Ex  p.  Coysegame,  1  Atk. 
192;  Pryor  v.  Hill,  4  Bro.  C.  C.  142.  And  this 
though  the  husband  and  the  wife  were  living 
together.  Koeber  v.  Sturgis,  22  Beav.  588; 
Squires  v.  Ashford,  23  Beav.  132. 

4.  Effect  of  Intermarriage  of  Joint  Tenants  or 
Tenants  in  Common. —  Co.  Litt.  187/';  Moody 
v.  Moody,  Ambl.  649;  Bevins  v.  Cline,  21  Ind. 
37;  Chandler  v.  Cheney,  37  Ind.  391;  Den  v. 
Hardenbergh,  10  N.  J.  L.  42,  18  Am.  Dec.  371; 
McDermott  v.  French,  15  N.  J.  Eq.  78;  Fulper 
v.  Fulper,  54  N.  J.  Eq.  431,  55  Am.  St.  Rep. 
590;  Banzer  z'.  Banzer,  (C.  PI.  Eq.  T.)  10  Misc. 
(N.  Y.)  24;  Hiles  v.  Fisher,  144  N.  Y.  313,  43 
Arm.  St.  Rep.  762;  Ames  v.  Norman,  4  Sneed 
(Tenn.)  696,  70  Am.  Dec.  269.  See  also  Stark's 
Estate,  9  Kulp  (Pa.)  120. 

5.  Effect  of  Conveyance  by  One  Joint  Tenant  to 
Wife  of  Another.  —  Lane  v.  Pannell,  1  Rolle 
317,  438;  Banzer  v.  Banzer,  (C.  PI.  Eq.  T.)  10 
Misc.  (N.  Y.)  24;  Tindell  v.  Tindell,  (Tenn.  Ch. 
1896)  37  S.  W.  Rep.  1105. 

6.  Rule  that  Husband  and  Wife  Cannot  Hold  as 
Joint  Tenants  under  Grant  to  Both. —  Pollok  v. 
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prevailing  doctrine  in  modern  times,  however,  is  that  when  lands  are  granted 
to  husband  and  wife,  and  it  appears  from  the  words  of  the  grant  that  the 
intention  was  to  create  a  joint  tenancy  or  a  tenancy  in  common,  they  will  take 
and  hold  as  joint  tenants  or  tenants  in  common,  and  not  as  tenants  of  the 
entirety.1 

(b)  Estates  by  Entireties.  —  Though  the  modern  tendency  is  to  regard  the 
creation  of  an  estate  by  the  entireties  as  resting  not  upon  a  rule  of  law  arising 
from  the  supposed  incapacity  of  husband  and  wife  to  hold,  in  moieties,  but 
upon  a  rule  of  construction  based  on  the  presumption  of  intention.3  it  may  be 
laid  down  as  a  general  proposition  that  where  land  is  conveyed  to  both  hus- 
band and  wife,  they  become  seized  of  the  estate  thus  granted  per  tout,  ct  non 
per  my,  and  not  as  joint  tenants  or  tenants  in  common.  The  estate  thus 
created  is,  however,  essentially  a  joint  tenancy,  modified  by  the  common-law 
doctrine  that  the  husband  and  wife  are  one  person.  Upon  the  death  of  one 
spouse  the  entire  estate  goes  to  the  survivor,  but  the  survivor  takes  no  new 
estate,  since  there  is  a  mere  change  in  the  person  holding,  and  not  an  altera- 
tion in  the  estate  held.  Neither  spouse  can  alien  or  forfeit  any  part  of  the 
estate  without  the  assent  of  the  other,  so  as  to  defeat  the  right  of  the  sur- 
vivor. There  can  be  no  severance  of  the  estate  by  the  act  of  either,  and  no 
partition  of  the  lands  during  their  joint  lives.  This  is  the  common-law  doc- 
trine established  in  England  and  in  the  United  States,3  with  the  exception  of 


Kelly,  6  Ir.  C.  L.  367;  Stuckey  v.  Keefe,  26 
Pa.  St.  397.  See  also  French  v.  Mehan,  56  Pa. 
St.  286;  Young's  Estate,  166  Pa.  St.  650. 

1.  View  that  Grant  to  Husband  and  Wife  May 
Create  Joint  Tenancy  —  United  Slates.  —  Hunt  v. 
Blackburn,  128  U.  S.  464. 

District  of  Columbia.  —  Carroll  v.  Reidy,  5 
App.  Cas.  (D.  C.)  59. 

Indiana.  —  Case  v.  Owen,  139  Ind.  22,  47 
Am.  St.  Rep.  253;  Lash  v.  Lash,  58  Ind.  526; 
Barden  v.  Overmeyer,  134  Ind.  660;  Thorn- 
burg  v.  Wiggins,  135  Ind.  178,  41  Am.  St.  Rep. 
422;  Wilkins  v.  Young,  144  Ind.  1,  55  Am.  St. 
Rep.  162. 

Maryland.  —  Fladung  v.  Rose,  58  Md.  13. 

New Jersev.  —  McDermott  v.  French,  15  N. 
J.  Eq.  78;  Butllar  v.  Rosenblath,  42  N.  J.  Eq. 
651,  59  Am.  Rep.  52;  Fulper  v.  Fulper,  54  N. 
J.  Eq.  431,  55  Am.  St.  Rep.  590. 

New  York.  —  Cloos  v.  Cloos,  55  Hun  (N.  Y.) 
450,  24  Abb.  N.  Cas.  (N.  Y.)  219;  Jooss  v.  Fey, 
129  N.  Y.  17;  Miner  v.  Brown,  133  N.  Y.  312; 
Hiles  v.  Fisher,  144  N.  Y.  313,  43  Am.  St.  Rep. 
762. 

2.  Rationale  of  Doctrine  of  Tenancy  by  Entire- 
ties. —  ///  re  March,  27  Ch.  I).  166;  Edwards  v. 
Bcall,  75  Ind.  401;  Hadlock  v.  Gray,  104  Ind. 
598;  Wales  v.  Coffin,  13  Allen  (Mass.)  215; 
Shaw  v.  Hearsey,  5  Mass.  521;  Miner-  v. 
Brown,  133  N.  Y.  308;  Hiles  v.  Fisher,  J 44  N. 
Y.  313,  43  Am.  St.  Rep.  762. 

3.  Common-law  Doctrine  of  Tenancy  by  Entire- 
ties —  England.  —  2  Black.  Com.  182;  Co.  Litt. 
187(1;  Green  v.  King,  2  W.  Bl.  121 1;  Back  v. 
Andrew,  2  Vcrn.  120;  Doc  v.  Parratt,  5  T.  R. 
652. 

District  of  Columbia.  —  AIsop  V.  Fcdarwisch, 
9  App.  Cas.  (D.  C.)  408. 

Indiana.  —  Thornburg  v.  Wiggins,  135  Ind. 
178,  41  Am.  St.  Rep.  422,  citing  9  Am.  ani> 
Eng.  Encyc.  or  Law  (1st  cd.)  850;  Simpson  v. 
Pearson,  31  Ind.  I,  99  Am.  Dec.  577;  Chand- 
ler v.  Cheney,  37  Ind,  391;  Barnes  v.  Loyd,  37 
Ind.  523;  Jones  v.  Chandler,  40  Ind.  588 ;  Mor- 


rison v.  Seybold,  92  Ind.  302;  Dodge  v.  Kinzy, 
101  Ind.  105;  State  v.  Kennett,  114  Ind.  160. 

Kentucky.  —  Ross  r.  Garrison,  1  Dana  (Ky.) 
35;  Babbit  v.  Scroggin,  1  Duv.  (Ky.)  272; 
Croan  v.  Joyce,  3  Bush  (Ky.)454;  Elliott  v. 
Nichols,  4  Bush  (Ky.)  502;  Banton  v.  Camp- 
bell, 9  B.  Mon.  (Ky.)  587;  Moore  v.  Moore,  12 
B.  Mon.  (Ky.)  651. 

Maine.  —  Harding  v.  Springer,  14  Me.  407, 
31  Am.  Dec.  61. 

Maryland.  —  Hannan  v.  Towers,  3  Har.  & 
J.  (Md.)  147,  5  Am.  Dec.  427;  Marburg  v. 
Cole,  49  Md.  402,  33  Am.  Rep.  266. 

Massachusetts.  —  Wales  v.  Coffin,  13  Allen 
(Mass.)  213;  Pierce  v.  Chace,  108  Mass.  254; 
Pray  v.  Stebbins,  141  Mass.  219,  55  Am.  Rep. 
462. 

Mississippi.  —  Gresham  v.  King,  65  Miss. 
387;  Hemingway  v.  Scales,  42  Miss.  1,  97  Am. 
Dec.  425;  McDuff  v.  Beauchainp,  50  Miss. 
531;  Oglesby  v.  Bingham,  69  Miss.  795. 

Missouri.  —  Gibson  v.  Zimmerman,  12  Mo. 
385. 

New  Jersey.  —  Den  v.  Hardenbergh,  10  N.  J. 
L.  42,  18  Am.  Dec.  371. 

New  York.  —  Dickinson  v.  Codwise,  1  Sandf. 
Ch.  (N.  Y.)  214;  Rogers  v.  Benson,  5  Johns.  Ch. 
(N.  Y.)43i;  Jackson  v.  Stevens,  16  Johns.  (N. 
Y.)  no;  Jackson  v.  McConnell,  19  Wend. 
(N.  Y.)  175,  32  Am.  Dec.  439;  Wright  v. 
Saddler,  20  N.  Y.  320. 

North  Carolina.  —  Todd  v.  Zacharv,  Busb. 
Eq.  (45  N.  Car.)  286;  Woodford  v.  Higly,  1 
Winst.  L.  (60  N.  Car.)  237;  Necdham  v.  Bran- 
son, 5  I  red.  L.  (27  N.  Car.)  426,  44  Am.  Dec. 
45;  Motley  v.  Whitemore,  2  Dev.  &  B.  L.  (19 
N.  Car.)  537. 

Pennsylvania.  —  Lodge  v.  Hamilton,  2  S.  & 
R.  (Pa.)  491;  Martin  v.  Jackson,  27  Pa.  St.  504, 
67  Am.  Dec.  4S9;  Hamm  v.  Mciscnhelicr, 
9  Watts  (Pa.)  349;  Fairchild  v.  Chastellcux, 
1  Pa.  St.  176,  44  Am.  Dec.  117;  Stuckey  v. 
Keefe.  26  Pa.  St.  397;  Martin  v.  Jackson,  27 
Pa.  St.  504,  67  Am.  Dec.  489;  Bates  ;•.  Secly, 
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one  or  two  jurisdictions.1 

Husband's  Interest  During  Coverture.  —  But  while  at  common  law  neither  the  hus- 
band nor  the  wife  can  deal  with  the  estate  apart  from  the  other,  or  has  any 
interest  which  can  be  subjected  by  creditors  so  as  to  affect  the  rights  of  the 


46  Pa.  St.  248;  Diver  v.  Diver,  56  Pa.  St.  106; 
French  v.  Mehan,  56  Pa.  St.  286. 

South  Carolina.  —  Bomar  v.  Mullins,  4  Rich. 
Eq.  (S.  Car.)  80. 

Tennessee. — Taul  v.  Campbell,  7  Yerg. 
(Tenn.)  319,  27  Am.  Dec.  508. 

Vermont.  —  Brownson  v.  Hull,  16  Vt.  309, 
42  Am.  Dec.  517. 

Virginia.  —  Thornton  v.  Thornton,  3  Rand. 
(Va.)  183. 

Wisconsin.  —  Ketchum  v.  Walsworth,  5  Wis. 
95,  68  Am.  Dec.  49;  Bennett  v.  Child,  19  Wis. 
362,  88  Am.  Dec.  692. 

See  also  Lott  v.  Wilson,  95  Ga.  12;  Kempton 
v.  Hallovvell,  24  Ga.  52,  71  Am.  Dec.  112; 
Scott  v.  Causey,  89  Ga.  749. 

Husband,  Wife,  and  Third  Person  as  Grantees.  — 
If  a  joint  estate  be  made  of  land  to  husband 
and  wife  and  to  a  third  person,  the  husband 
and  wife  have  but  a  moiety  in  law,  and  the 
third  person  the  other  moiety,  because  the 
husband  and  wife  are  but  one  person  in  law. 
Thus  in  a  grant  to  husband  and  wife  and  a 
third  person,  the  husband  and  wife  take  one- 
half  and  the  other  person  takes  the  other  half; 
and  if  there  are  two  others,  the  husband  and 
wife  take  one-third  and  each  of  the  others  one- 
third.  Anderson  v.  Tannehill,  42  Ind.  141; 
Hulett  v.  Inlow,  57  Ind.  412,  26  Am.  Rep.  64; 
Den  v.  Hardenbergh,  10  N.  J.  L.  45,  18  Am. 
Dec.  371.  And  the  same  rule  has  been  ap- 
plied though  by  the  terms  of  the  deed  the 
estate  was  granted  to  be  held  in  common. 
Barbers.  Harris,  15  Wend.  (N.  Y.)6i5;  John- 
son v.  Hart,  6  W.  &  S.  (Pa.)  319,  40  Am.  Dec. 
565. 

Conveyance  to  Husband  and  Wife  Not  Desig- 
nated as  Such.  —  In  order  to  create  a  tenancy 
by  entireties  it  is  not  necessary  that  the  hus- 
band and  wife  should  be  described  in  the  con- 
veyance as  husband  and  wife,  or  that  their 
marital  relations  should  be  referred  to. 
Chandler  v.  Cheney,  37  Ind.  395;  Hulett  v. 
Inlow,  57  Ind.  414,  26  Am.  Rep.  64;  Morrison 
v.  Seybold,  92  Ind.  302;  Dodge  v.  Kinzy,  101 
Ind.  102;  Hadlock  v.  Gray,  104  Ind.  596; 
Thornburg  v.  Wiggins,  135  Ind.  178,  41  Am. 
St.  Rep.  422. 

Estates  in  Which  Tenancy  by  Entireties  May 
Exist.  —  A  tenancy  by  entireties  may  exist  not 
only  in  a  fee  simple  but  in  an  estate  for  life  or 
for  years.  2  Kent's  Com.  132;  Vinton  v. 
Beamer,  55  Mich.  559;  Den  v.  Hardenbergh, 
10  N.  J.  L.  42,  18  Am.  Dec.  371;  Jones  v.  Pot- 
ter, 89  N.  Car.  220.  See  also  Price  v.  Price,  5 
Ala.  578;  Cleary  v.  M'Dowall,  Cheves  L.  (S. 
Car.)  139;  Cole  Mfg.  Co.  v.  Collier,  95  Tenn. 
115,  49  Am.  St.  Rep.  921;  Park  v.  Pratt,  38  Vt. 
545.  And  it  has  been  held  that  husband  and 
wife  may  hold  a  remainder  as  tenants  by  the 
entireties,  the  wife  at  the  same  time  having 
the  estate  for  life.  Bomar  v.  Mullins,  4  Rich. 
Eq.  (S.  Car.)  80. 

Conveyance  to  Husband  and  Wife  ot  Wife's 
Equitable  Interest.  —  Where  the  wife  is  the 
equitable  owner  of  lands,  the  mere  fact  that  a 


conveyance  is  made  to  her  and  her  husband 
will  not  vest  an  estate  by  entireties  in  them. 
Moore  v.  Moore,  12  B.  Mon.  (Ky.)  664.  See 
also  Norman  v.  Cunningham,  5  Gratt.  (Va.)  63. 

Fee  Simple  by  Entireties  under  Rule  in  Shelley's 
Case.  —  In  Auman  v.  Auman,  21  Pa.  St.  343,  it 
was  held  that  a  conveyance  of  land  to  A.  and 
his  wife,  for  and  during  their  natural  lives,  or 
the  life  of  the  survivor,  without  impeachment 
of  waste  and  reserving  the  yearly  rent  of  one 
peppercorn,  and  after  their  decease  to  the 
lawful  heirs  of  them,  the  said  A.  and  wife,  in 
fee  simple,  gives  to  the  first  takers  a  joint 
estate  in  fee  simple  by  entireties  under  the 
rule  in  Shelley's  Case.  See  also  Green  v. 
King,  2  W.  Bl.  1211;  Doe  v.  Wilson,  4  B.  & 
Aid.  303,  6  E.  C.  L.  494.  Compare  Hadlock  v. 
Gray,  104  Ind.  596. 

Deed  of  Partition  in  Name  of  Husband  and 
Wife. —  In  Harrison  v.  Ray,  108  N.  Car.  215, 
23  Am.  St.  Rep.  57,  it  was  held  that  where, 
upon  a  partition  of  lands,  a  coparcener  by  his 
direction  had  the  deed  of  his  interest  drawn  to 
himself  and  wife  jointly,  an  estate  by  entire- 
ties would  not  be  created,  since  the  deed  only 
assigned  to  him  in  severalty  and  by  metes  and 
bounds  what  was  already  his.  In  the  same 
way  it  has  been  held  that  where  land  is  held  ir. 
common  by  a  married  woman  and  others,  and 
all  join  in  the  partition,  and  the  married 
woman's  share  is  conveyed  to  her  and  her 
husband,  the  law  looks  at  the  character  cf  the 
transaction  rather  than  at  the  form  of  the  con- 
veyance in  order  to  define  her  interest,  and 
considers  the  share  as  still  hers,  a  divided 
share  being  substituted  for  an  undivided  one; 
but  if  the  husband  has  paid  money  for  equality 
of  partition  and  the  conveyance  is  to  the  hus- 
band and  wife,  he  acquires  an  interest  in  com- 
mon with  her  in  proportion  to  the  amount. 
Stehman  v.  Huber,  21  Pa.  St.  260. 

Effect  of  Divorce  a  Vinculo.  —  Since  a  divorce 
a  vinculo  destroys  the  common-law  fiction  of 
unity  of  husband  and  wife,  a  husband  and 
wife  holding  by  entireties  will,  after  such  di- 
vorce, cease  to  hold  in  that  character  and  will 
become  joint  tenants  or  tenants  in  common. 
Thornley  v.  Thornley,  (1893)  2  Ch.  233;  Done- 
gan  v.  Donegan,  103  Ala.  488,  49  Am.  St.  Rep. 
53;  Harrer  v.  Wallner,  80  111.  197;  Lash  w. 
Lash,  58  Ind.  526;  Russell  v.  Russell,  122  Mo. 
235,  43  Am.  St.  Rep.  581;  Stelz  v.  Shreck,  128 
N.  Y.  263,  26  Am.  St.  Rep.  475;  Hopson  v. 
Fowlkes,  92  Tenn.  697,  36  Am.  St.  Rep.  120. 
See  also  Beach  1.  Hollister,  3  Hun  (N.  Y.)  ;  19; 
Ames  y.  Norman,  4  Sneed  (Tenn.)  696,  70  Am. 
Dec.  269.  Compare  Matter  of  Lewis,  85  Mich. 
340,  24  Am.  St.  Rep.  94. 

1.  Jurisdictions  Denying  Doctrine.  —  Phelps  v. 
Jepson,  1  Root  (Conn.)  48,  1  Am.  Dec.  33; 
Whittlesey  v.  Fuller,  ir  Conn.  337;  Sergeant 
v.  Steinberger,  2  Ohio  305,  15  Am.  Dec.  553; 
Wilson  v.  Fleming,  13  Ohio  68;  Penn  v.  Cox, 
16  Ohio  30;  Farmers',  etc.,  Nat.  Bank  v.  Wal- 
lace, 45  Ohio  St.  152.  See  also  Bartholomew 
v.  Muzzy,  61  Conn.  387,  29  Am.  St.  Rep.  206. 
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survivor,1  yet  subject  to  this  limitation  the  husband  has  the  rights  in  it  which 
are  incident  to  his  own  property  and  the  rights  which  by  the  common  law  he 
acquires  in  the  real  property  of  his  wife  —  rights  which  do  not  flow  from  the 
unity  of  the  estate  and  in  which  the  wife  has  no  concern.  He  is  entitled 
during  the  coverture  to  the  full  control  and  the  usufruct  of  the  land  to  the 
exclusion  of  the  wife,2  and  has,  according  to  the  weight  of  authority,  the 
power  to  sell,  mortgage,  or  lease  for  the  same  period,3  and  his  life  interest  is 


1.  Neither  Spouse  May  Destroy  Eight  of  Sur- 
vivor—  England.  —  Doe  v.  Parratt,  5  T.  R. 
652;  Thornley  v.  Thornley,  (1893)  2  Ch.  233. 

Illinois.  —  Orthwein  v.  Thomas,  (III.  1887)  13 
N.  E.  Rep.  564;  Almond  v.  Bonnell,  76  111.  536. 

Kentucky. — Cochran  v.  Kerney,  9  Bush 
(Ky.)  199. 

Maryland.  —  McCubbin  v.  Stanford,  85  Md. 
378,  60  Am.  St.  Rep.  329. 

Massachusetts.  —  Pierce  v.  Chace,  108  Mass. 
254;  Pray  v.  Siebbins,  141  Mass.  219,  55  Am. 
Rep.  462. 

Missouri.  —  Hall  v.  Stephens,  65  Mo.  670,  27 
Am.  Rep.  302;  Atkison  v.  Henry,  80  Mo.  151. 

New  Jersey.  —  Den  v.  Gardner,  20  N.  J,  L. 
556,  45  Am.  Dec.  388;  Washburn  v.  Burns,  34 
N.  J.  L.  18;  Buttlar  v.  Rosenblath,  42  N.  J. 
Eq.  651,  59  Am.  Rep.  52. 

New  York.  —  Torrey  v.  Torrey,  14  N.  Y. 
430;  Jackson,  v.  Leek,  19  Wend.  (N.  Y.)  339; 
Gardenier  v.  Furey,  50  Hun(N.  Y.)  82;  Bertles 
v.  Nunan,  92  N.  Y.  152,  44  Am.  Rep.  361; 
Zorntlein  v.  Bram,  100  N.  Y.  12;  Hiles  v. 
Fisher,  144  N.  Y.  313,  43  Am.  St.  Rep.  762. 

North  Carolina. — Topping  v.  Sadler,  5 
Jones  L.  (50  N.  Car.)  357. 

Pennsylvania.  —  Fairchild  v.  Chastelleux,  I 
Pa.  St.  176,  44  Am.  Dec.  117;  Clark  v.  Thomp- 
son, 12  Pa.  St.  274;  Gibbs  v.  Tiffany,  4  Pa. 
Super.  Ct.  29;  Swisshelm's  Appeal,  56  Pa.  St. 
475,  94  Am.  Dec.  107. 

Tennessee.  —  Miller  v.  Miller,  Meigs  (Tenn.) 
484,  33  Am.  Dec.  157. 

Virginia. — Corr  v.  Porter,  33  Gratl.  (Va.) 
278. 

West  Virginia.  —  Farmer's  Bank  v.  Corder, 
32  VV.  Va.  233. 

See  also  Simpson  v.  Biffle,  63  Ark.  289. 
Compare  Crcighton  v.  Clifford,  6  S.  Car.  188. 

Necessity  of  Joint  Conveyance.  —  The  husband 
cannot  make  a  conveyance  of  an  esiate  by  en- 
tireties without  joining  his  wife  so  as  to  divest 
her  title  as  survivor.  Doe  v.  Parratt,  5  T.  R. 
652;  Wales  v.  Coffin,  13  Allen  (Mass.)  213. 
But  they  may  join  in  a  conveyance  or  mort- 
gage. Allen  v.  O'Donald,  12  Sawy.  (U.  S.)  17; 
McLead  v.  ./Etna  L.  Ins.  Co.,  107  Ind.  394; 
Fawkner  v.  Scottish  American  Mortg.  Co.,  107 
Ind.  555;  Crooks  v.  Kcnnctt,  in  Ind.  347; 
Bartholomew  v.  Pierson,  112  Ind.  430;  Peo- 
ple's Bldg.,  etc.,  Assoc.  v.  Billing,  104  Mich. 
186;  McDuff  v.  Bcauchamp,  50  Miss.  531; 
Corr  v.  Porter,  33  Gratt.  (Va.)  278.  Sec  also 
Hunt  v.  Blackburn,  128  U.  S.  464. 

Estate  by  Entireties  Created  in  Fraud  of  Credit- 
ors.—  It  has  been  held  that  estates  by  entire- 
ties cannot  be  created  at  the  expense  of  credit- 
ors and  held  in  fraud  of  their  rights,  and 
hence  that  where  money  which  rightfully  be- 
longs to  the  husband's  creditors  is  applied  to 
the  purchase  of  lands  which  arc  conveyed  to 
the  husband  and  his  wife  jointly,  his  undivided 
half  may  be  subjected  at  the  suit  of  his  credit- 
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ors,  and  it  will  be  presumed  that  the  husband 
made  one-half  of  the  payments,  in  the  absence 
of  any  other  showing.  Newlove  v.  Callaghan, 
86  Mich.  297,  24  Am.  St.  Rep.  123;  Michigan 
Beef,  etc.,  Co.  v.  Coll,  116  Mich.  261. 

Operation  of  Conveyance  upon  Grantor's  Eight 
of  Survivorship. — -Upon  the  death  of  the  wife, 
the  husband's  mortgagee  or  grantee  pending 
the  marriage  will  be  entitled  to  the  benefit  of  the 
husband's  right  of  survivorship  in  an  estate 
by  entireties.  Berrigan  v.  Fleming,  2  Lea 
(Tenn.)  271. 

Under  statute  in  Missouri  the  same  rule  has 
been  declared.  Hume  v.  Hopkins,  140  Mo. 
65. 

It  has  been  said  also  that  if  the  husband  sur- 
vives, the  purchaser  at  an  execution  sale  of  his 
interest  during  the  coverture  becomes  the  ab- 
solute owner  of  the  whole  estate.  Ames  v. 
Norman,  4  Sneed  (Tenn.)  683,  70  Am.  Dec. 
269.  See  also  Fleek  v.  Zillhaver,  117  Pa.  St. 
213. 

But  it  has  been  held  that  a  mortgage  by  a 
wife  of  an  estate  by  entireties  is  inoperative  to 
pass  the  after-acquired  title  by  way  of  estoppel 
in  case  she  survives  the  husband.  Naylor  v. 
Minock,  96  Mich.  182. 

2.  Husband's  Eight  to  Usufruct.  —  Thornley 
v.  Thornley,  (1893)  2  Ch.  233;  Pray  v.  Steb- 
bins,  141  Mass.  219,  55  Am.  Rep.  462;  Den  v. 
Gardner,  20  N.  J.  L.  556,  45  Am.  Dec.  388; 
Washburn  v.  Burns,  34  N.  J.  L.  18;  Buttlar  v. 
Rosenblath,  42  N.  J.  Eq.  651,  59  Am.  Rep.  52; 
Bertles  v.  Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
361;  Hiles  v.  Fisher,  144  N.  Y.  313,  43  Am.  St. 
Rep.  762. 

Surplus  After  Mortgage  Foreclosure. —  It  has 

been  held  that  where  an  estate  by  entireties 
has  been  sold  under  a  mortgage  foreclosure, 
the  surplus  money  after  the  satisfaction  of  the 
mortgage  is  constructively  realty  and  is  held 
by  entireties,  and  the  money  is  to  be  invested 
under  the  direction  of  the  court  and  the  in- 
come paid  to  the  husband.  Germania  Sav. 
Bank  v.  Jung,  (Supm.  Ct.  Spec.  T.)  28  Abb.  N. 
Cas.  (N.  Y.)  81. 

3.  Husband's  Power  to  Transfer  His  Life  Inter- 
est— England.  —  Pollok  v.  Kelly,  6  Ir.  C.  L. 
3"7- 

Massachusetts.  —  Pray  v.  Stebbins,  141  Mass. 
219,  55  Am.  Rep.  462. 

Missouri.  —  Hall  v.  Stephens,  65  Mo.  670,  27 
Am.  Rep.  302. 

New  Jersey.  —  Den  v.  Gardner,  20  N.  J.  L. 
556,  45  Am.  Dec.  3S8;  Washburn  -/.  Bur.is,  34 
N.  J.  L.  21. 

New  York. — Torrey  v.  Torrey,  14  N.  Y. 
430;  Barber  v.  Harris,  15  Wend.  (N.  Y.)6t5; 
Jackson  v.  McConnell,  19  Wend.  (N.  Y.)  175, 
32  Am.  Dec.  439;  Meeker  v.  Wright,  76  N.  Y. 
272. 

North  Carolina.  —  Topping  v.  Sadler,  5  Jones 
L.  (50  N.  Car.)  357- 
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subject  to  the  claims  of  his  creditors.1 

Effeot  of  statutory  Enactments.  —  By  statute  in  many  jurisdictions  tenancies  by 
entireties  have  been  practically  abolished,  the  statutes  in  many  cases  expressly 
declaring  that  conveyances  to  husband  and  wife  shall  create  tenancies  in  com- 
mon,2 unless,  as  it  is  sometimes  provided,  a  right  of  survivorship  is  expressly 
called  for  by  the  terms  of  the  instrument  creating  the  estate.3  But  in  most 
jurisdictions,  notwithstanding  the  married  women's  acts  and  general  statutory 
provisions  relating  to  joint  tenancies  and  tenancies  in  common,  the  common- 
law  doctrine  is  still  recognized,  though  in  a  modified  form  in  some  instances.4 


Pennsylvania.  —  Fairchild  v.  Chastelleux,  i 
Pa.  St.  176,  44  Am.  Dec.  117. 

Tennessee.  —  Ames  v.  Norman,  4  Sneed 
(Tenn.)  683,  70  Am.  Dec.  269. 

Compare  Chandler  v.  Cheney,  37  Ind.  391; 
Thornburg  v.  Wiggins,  135  Ind.  178,  41  Am. 
St.  Rep.  422;  Naylor  v.  Minock,  96  Mich.  182. 

1.  Life  Interest  Subject  to  Claims  of  Creditors.  — 
Washburn  v.  Burns,  34  N.  J.  L.  21;  Jackson  v. 
McConnell,  19  Wend.  (N.  Y.)  175,  32  Am.  Dec. 
439;  Hiles  v.  Fisher,  144  N.  Y.  313,  43  Am.  St. 
Rep.  762;  Stoebler  v.  Knerr,  5  Watts  (Pa.)  181; 
French  v.  Mehan,  56  Pa.  St.  286;  Ames  v. 
Norman,  4  Sneed  (Tenn.)  683,  70  Am.  Dec. 
269;  Roanes  v.  Archer,  4  Leigh  (Va.)  550; 
Bennett  v.  Child,  19  Wis.  362,  88  Am.  Dec. 
692.  Compare  Simpson  v.  Biffle,  63  Ark.  289; 
Cox  v.  Wood,  20  Ind.  54;  Davis  v.  Clark,  26 
Ind.  424,  89  Am.  Dec.  471;  Chandler  v. 
Cheney,  37  Ind.  391;  McConnell  v.  Martin,  52 
Ind.  434;  Hulett  v.  Inlow,  57  Ind.  412,  26  Am. 
Rep.  64;  Carver  v.  Smith,  90  Ind.  222,  46  Am. 
Rep.  210;  Barren  Creek  Ditching  Co.  v.  Beck, 
99  Ind.  250;  Dodge  v.  Kinzy,  101  Ind.  105; 
Vinton  v.  Beamer,  55  Mich.  559. 

2.  Tenancies  by  Entireties  Abolished  by  Statute 
— England.  —  Thornley  v.  Thornley,  (1893)  2 
Ch.  229;  In  re  March,  27  Ch.  D.  166;  In  re 
Jupp,  39  Ch.  D.  148. 

Canada. — Re  Wilson,  etc.,  Incandescent 
Electric  Light  Co.,  20  Ont.  397. 

Alabama. — Donegan  v.  Donegan,  103  Ala. 
488,  49  Am.  St.  Rep.  53. 

Illinois.  —  Cooper  v.  Cooper,  76  111.  57. 

Maine.  —  Robinson,  Appellant,  88  Me.  17,  51 
Am.  St.  Rep.  367. 

Massachusetts.  —  Pray  v.  Stebbins,  141  Mass. 
221,  55  Am.  Rep.  462. 

Minnesota.  —  Wilson  v.  Wilson,  43  Minn. 
398;  McAlister  v.  Osborne,  43  Minn.  401,  note. 

Mississippi.  —  Krippendorf  v.  Wolf,  70  Miss. 

8r 

New  Hampshire.  —  Clark  v.  Clark,  56  N.  H. 
105;  Stilphen  v.  Stilphen,  65  N.  H.  126. 

See  also  Griffin  v.  Patterson,  45  U.  C.  Q.  B. 
554;  Matter  of  Shaver,  31  U.  C.  Q.  B.  603; 
Matter  of  Buchanan,  8  Cal.  509;  Wilson  v. 
Fairchild,  45  Minn.  203;  Bradley  v.  Love,  60 
Tex.  472. 

3.  Croan  v.  Joyce,  3  Bush  (Ky.)  454;  Elliott 
v.  Nichols,  4  Bush  (Ky.)  502;  Wilson  v.  Wil- 
son, 43  Minn.  398;  McAlister  v.  Osborne,  43 
Minn.  401,  note;  Gresham  v.  King,  65  Miss. 
387.  See  also  Rogers  v.  Grider,  I  Dana  (Ky.) 
242;  Ross  v.  Garrison,  t  Dana  (Ky.)  35;  Moore 
v.  Moore,  12  B.  Mon.  (Ky.)  664. 

4.  Tenancies  by  Entireties  Held  Not  to  Be  Abol- 
ished by  Statute—  United  States.  —  Myers  v. 
Reed,  17  Fed.  Rep.  4or  (declaring  rule  in 
Oregon). 


District  of  Columbia.  —  Alsop  v.  Fedarwisch, 
9  App.  Cas.  (D.  C.)  408. 

Arkansas.  —  Robinson  v.  Eagle,  29  Ark.  202; 
Simpson  v.  Biffle,  63  Ark.  289. 

Indiana.  —  Dyer  v.  Eldridge,  136  Ind.  654; 
Humberd  v.  Collings,  20  Ind.  App.  93;  Davis 
v.  Clark,  26  Ind.  424,  89  Am.  Dec.  471;  Arnold 
v.  Arnold,  30  Ind.  305;  Falls  v.  Hawthorn,  30 
Ind.  444;  Simpson  v.  Pearson,  31  Ind.  1,  99 
Am.  Dec.  577;  Chandler  v.  Cheney,  37  Ind. 
391;  Hulett  v.  Inlow,  57  Ind.  412,  26  Am. 
Rep.  64;  Edwards  v.  Beall,  75  Ind.  406;  Car- 
ver v.  Smith,  90  Ind.  222,  46  Am.  Rep.  210; 
Dodge  v.  Kinzy,  101  Ind.  102;  Hadlock  v. 
Gray,  104  Ind.  596;  Wilkins  v.  Young,  144  Ind. 
1,  55  Am.  St.  Rep.  162. 

Kansas. — Wilson  v.  Johnson, 4  Kan.  App.  747. 

Maryland.  —  Marburg  v.  Cole,  49  Md.  402, 
33  Am.  Rep.  266. 

Michigan. — Fisher  v.  Provin,  25  Mich.  347; 
^Etna  Ins.  Co.  v.  Resh,  40  Mich.  241;  Manwar- 
ing  v.  Powell,  40  Mich.  371;  Allen  v.  Allen,  47 
Mich.  74;  Jacobs  v.  Miller,  50  Mich.  119;  Vin- 
ton v.  Beamer,  55  Mich.  559;  Speier  v.  Opfer, 
73  Mich.  38,  16  Am.  St.  Rep.  556;  Matter  of 
Lewis,  85  Mich.  340,  24  Am.  St.  Rep.  94,  over- 
ruling dictum  in  Dowling  v.  Salliotte,  83  Mich. 
135;  Naylor  v.  Minock,  96  Mich.  182. 

Missouri.  — Russell  v.  Russell,  122  Mo.  235, 
43  Am.  St.  Rep.  581;  Bains  v.  Bullock,  129 
Mo.  117. 

New  Jersey.  —  Fulper  v.  Fulper,  54  N.  J.  Eq. 
431,  55  Am.  St.  Rep.  590;  Den  v.  Harden- 
bergh,  10  N.  J.  L.  49,  18  Am.  Dec.  371;  Wash- 
burn v.  Burns,  34  N.  J.  L.  18;  McDermott  v. 
French,  15  N.  J.  Eq.  78;  Bolles  v.  State  Trust 
Co.,  27  N.  J.  Eq.  309;  See  v.  Zabriskie,  28  N. 
J.  Eq.  422;  Kip  v.  Kip,  33  N.  J.  Eq.  216;  Butt- 
lar  v.  Rosenblath,  42  N.  J.  Eq.  651,  59  Am. 
Rep.  52. 

New  York.  —  Matter  of  Fox,  (Surrogate  Ct.) 
9  Misc.  (N.  Y.)  661;  Farmers,  etc.,  Nat.  Bank 
v.  Gregory,  49  Barb.  (N.  Y.)  155;  Reynolds  v. 
Strong,  82  Hun  (N.  Y.)  202;  O'Connor  v.  Mc- 
Mahon,  54  Hun  (N.  Y.)  66;  Bertles  v.  Nunan, 
92  N.  Y.  152,  44  Am.  Rep.  361 ;  Hiles  v. 
Fisher,  144  N.  Y.  306,  43  Am.  St.  Rep.  762; 
Grosser  v.  Rochester,  148  N.  Y.  235. 

North  Carolina.  —  Phillips  v.  Hodges,  109 
N.  Car.  248. 

Oregon.  —  Noblitt  v.  Beebe,  23  Oregon  4. 

Pennsylvania.  —  Stark's  Estate,  9  Kulp  (Pa.) 
120;  Leet  v.  Miller,  6  Pa.  Dist.  725;  Diver  v. 
Diver,  56  Pa.  St.  106;  Swisshelm's  Appeal,  56 
Pa.  St.  475,  94  Am.  Dec.  107;  McCurdy  v. 
Canning,  64  Pa.  Si.  39;  Boyertown  Nat.  Bank 
v.  Hartman,  147  Pa.  St.  558,  30  Am.  St.  Rep. 
759;  Bramberry's  Estate,  156  Pa.  St.  632,  36 
Am.  St.  Rep.  64,  citing  9  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  851. 
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Thus,  in  some  jurisdictions,  under  statutes  securing  to  married  women  separate 
rights  in  property,  it  has  been  held  that  although  estates  by  entireties  have 
not  been  abolished,  and  the  right  of  survivorship  still  exists  as  at  common  law, 
yet  the  husband  and  wife  become  tenants  in  common  or  joint  tenants  of  the 
use  during  coverture,  each  being  entitled  to  one-half  of  the  rents  and  profits 
during  the  joint  lives,  with  power  to  each  to  dispose  of  or  charge  his  or  her 
moiety  during  the  same  period.1 

(2)  Personalty.  —  The  rule  seems  to  be  well  established  at  common  law 
that  choses  in  action  due  to  husband  and  wife  jointly,  if  not  reduced  to  pos- 
session during  the  coverture,  go  to  the  survivor  absolutely.2  By  numerous 
authorities  the  rule  is  based  on  the  doctrine  of  tenancy  by  the  entireties, 
which  it  is  held  applies  to  personalty  as  well  as  to  realty.3  In  accordance 
with  this  view  it  has  been  held  that  if  the  husband  and  wife  are  possessed  of 
shares  of  stock  standing  in  their  joint  names,  the  husband  is  entitled  to  the 
dividends  during  the  joint  lives  of  himself  and  wife,  and  is  entitled  to  the 
shares  in  the  contingency  of  his  surviving  the  wife,  but  if  the  wife  survives 
the  husband,  she  is  entitled  to  the  shares  absolutely  and  the  husband  cannot 
during  their  joint  lives  so  dispose  of  them  as  to  extinguish  this  right. 4  And 


South  Carolina.  —  Bomar  v.  Mullins,  4  Rich. 
Eq.  (S.  Car.)  80;  Georgia,  etc.,  R.  Co.  v.  Scott, 
38  S.  Car.  34;  McLeod  v.  Tarrant,  39  S.  Car. 

Tennessee. — Miller  v.  Miller,  Meigs  (Tenn.) 
484,  33  Am.  Dec.  157;  Berrigan  z:  Fleming,  2 
Lea  (Tenn.)  271;  Cole  Mfg.  Co.  r.  Collier,  95 
Tenn.  115,  49  Am.  St.  Rep.  921;  Chambers  v. 
Chambers,  92  Tenn.  707. 

Vermont.  —  Corinth  v.  Emery,  63  Vt.  505,  25 
Am.  St.  Rep.  780. 

IVfst  Virginia.  —  Farmer's  Bank  v.  Corder, 
32  VV.  Va.  233. 

1.  Kip  v.  Kip,  33  N.  J.  Eq.  213;  Buttlar  v. 
Rosenblaih,  42  N.  J.  Eq.  651,  59  Am.  Rep.  52; 
O'Connor  v.  McMahon,  54  Hun  (N.  Y.)  66; 
Hiles  v.  Fisher,  144  N.  Y.  313,  43  Am.  St.  Rep. 
762;  Grosser  v.  Rochester,  148  N.  Y.  235. 
Compare  Chandler  v.  Cheney.  37  Ind.  391; 
Carver  v.  Smith,  go  Ind.  224,  46  Am.  Rep. 
2IO;  Pray  v.  Stebbins,  141  Mass.  219,  55  Am. 
Rep.  462;  Bram  v.  Bram,  34  Hun  (N.  Y.)  487; 
Goelet  v.  Gori,  31  Barb.  (N.  Y.)  314;  Beach  v. 
Hollister,  5  Thomp.  &  C.  (N.  Y.)  568;  Bruce  v. 
Nicholson,  109  N.  Car.  202,  26  Am.  St.  Rep. 
562 j  McCurrly  71.  Canning,  64  Pa.  St.  40. 

2.  Choses  in  Action  Due  to  Husband  and  Wife 
Go  to  Survivor: — England.  —  Bidgood  v.  Way, 
2  VV.  Ml.  1239;  Hill  v.  Saunders,  7  Dowl,  17. 

Indiana.  — Abshire  v.  State,  53  Ind.  64. 
Maine.  —  Pike  v.  Collins,  33  Me.  43.. 
Massachusetts.  —  Draper  v.  Jackson,  16  Mass. 
4't>. 

Mississippi.  —  Pender  v.  /Jickcn,  27  Miss. 
252. 

Missouri.  —  Shields  v.  Stillman,  48  Mo.  86. 

New  York.  —  Matter  of  Brooks,  5  Dem.  (N. 
Y.)  326;  Craig  v.  Craig,  3  Barb.  Ch.  (N.  Y.) 
76;  Schoonmaker  v.  Elmendorf,  to  Johns.  (N. 
Y.)  49;  McElroy  v.  Albany  Sav.  Bank,  8  N.  Y. 
App.  Div.  46;  Borst  v.  Spelman,  4  N.  Y.  284; 
Sanford  v.  Sanford,  45  N.  Y.  723. 

Pennsylvania.  —  Lodge  7/.  Hamilton,  2  S.  & 
R.  (Pa.)  491;  Ha  mm  v.  Meisenhelter,  9  Watts 
(Pa.)  349;  Frankenfield  v.  Gruver,  7  Pa.  St 
448;  Gilfan  v.  Dixon,  65  Pa.  St.  395. 

Tennessee.  —  Johnson  v.  Lusk,  6  Coldw. 
(Tenn.)  113,  98  Am.  Dec.  445. 
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Vermont.  —  Richardson  v.  Daggett,  4  Vt.  336. 

And  this  rule  has  been  held  to  apply  though 
the  consideration  of  the  chose  in  action  passed 
from  the  husband  alone.  Johnson  v.  Lusk,  1 
Tenn.  Ch.  3. 

3.  Doctrine  of  Estate  by  Entireties  Applied  to 
Personalty. —  Ward  v.  Ward,  14  Ch.  D.  506; 
In  re  Bryan,  14  Ch.  D.  516;  Gordon  v.  Whiel- 
don,  11  Beav.  170;  Atcheson  v.  Atcheson,  11 
Beav.  485;  Moffatt  v.  Burnie,  18  Beav.  211; 
Phelps  v.  Simons,  159  Mass.  417,  38  Am.  St. 
Rep.  430;  Branberry's  Estate,  156  Pa.  St.  632, 
36  Am.  St.  Rep.  64. 

Thus  it  has  been  held  that  where  a  convey- 
ance of  land  to  a  husband  and  wife  vests  in 
them  an  estate  by  entireties,  if  on  the  sale  of 
the  land  they  accept  from  their  vendee  his 
bond  and  mortgage  to  secure  to  them  a  por- 
tion of  the  purchase  money,  it  will  be  pre- 
sumed that  they  hold  the  sum  so  secured  not 
as  joint  tenants  or  tenants  in  common,  but  as 
tenants  by  entireties.  Bram  berry's  Estate, 
156  Pa.  St.  632,  36  Am.  St.  Rep.  64.  To  the 
same  effect  sec  Allen  v.  Tate,  5S  Miss.  585. 

But  in  Young's  Estate,  166  Pa.  St.  645,  it 
was  held  that  where  the  conveyance  would 
create  neither  a  tenancy  in  common  nor  a 
joint  tenancy  in  an  unmarried  person,  it  will 
not  create  a  tenancy  by  the  entireties,  though 
the  grantees  may  be  described  as  husband  and 
wife. 

Under  Statute  in  some  jurisdictions  the  doc- 
trine of  tenancy  by  entireties  as  applied  to 
personalty  has  been  denied.  Sloan  v.  Froth- 
ingham,  72  Ala.  589;  Wait  v.  Bovec,  35  Mich. 
425;  State  v.  Brady,  53  Mo.  App.  202;  Sec  v. 
Zabriskie,  28  N.  J.  Eq.  422;  Matter  of  Al- 
brccht,  136  N.  Y.  91,  32  Am.  St.  Rep.  700. 
Compare  Gifford  v.  Rising,  55  Hun  (N.  Y.)  61. 

Husband  and  Wife  as  Tenants  in  Common.  — 
Under  statute  it  has  been  held  that  husband 
and  wife  may  hold  personal  property  as  ten- 
ants in  common.  Kaufman  v.  Schoeffel,  46 
Hun  (N.  Y.)  571 ;  Chambovet  v.  Cngney,  35  N. 
Y.  Super.  Ct.  474.  See  also  Tuttlc  v.  Camp- 
bell, 74  Mich.  652,  16  Am.  St.  Rep.  652. 

4.  Hrambcrry's  Estate,  156  Pa.  St.  632,  36 
Am.  St.  Rep.  64, 
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it  has  even  been  said  that  the  doctrine  of  tenancy  by  entireties  applies  to  per- 
sonalty in  possession.1  On  the  other  hand,  it  has  been  said  that  the  doctrine 
of  entireties  has  no  application  to  personalty  whatever,2  and  it  would  seem  on 
principle  that  if  the  personalty  is  reduced  to  possession  it  belongs  to  the  hus- 
band absolutely,  since  the  wife's  right  of  survivorship  ought  not  to  be  greater 
when  the  whole  title  is  in  her  husband  as  well  as  in  herself  than  when  it  is 
solely  in  herself. :| 

3.  Transactions  Between  Husband  and  Wife  —  a.  Antenuptial  Contracts. 
—  It  may  be  laid  down  as  a  general  rule  at  common  law  that  executory  con- 
tracts made  between  husband  and  wife  before  marriage  are  invalidated  by  the 
marriage.4  A  debt  due  to  the  wife  by  the  husband6  or  to  the  husband  by  the 
wife  6  is  extinguished  by  the  intermarriage,  and  the- obligation  will  not  be 
revived  by  the  termination  of  the  marriage  by  divorce  7  or  by  the  death  of 
one  of  the  spouses.8  But  at  common  law  the  intermarriage  of  an  adminis- 
tratrix with  an  obligor  in  a  bond  payable  to  her  as  administratrix  does  not 
extinguish  the  debt.9  Nor  will  intermarriage  extinguish  an  antenuptial 
contract  which  was  not  to  be  enforced  until 
determined.10 

in  Equity  also  no  extinguishment  will  take  place  in  the  case  of  antenuptial 
contracts  made  in  consideration  of  marriage,  as  marriage  settlements,  since  it 
would  be  inequitable  that  the  intermarriage  upon  which  alone  the  contract  is 
to  take  effect  should  itself  be  a  destruction  of  the  contract.11 

By  statute  also  in  many  jurisdictions  an  antenuptial  debt  due  from  a  husband 
to  his  wife  will  not  be  extinguished  by  the  intermarriage. 12  And  the  same  rule 
has  been  applied  under  statute  to  antenuptial  debts  due  from  the  wife  to  the 
husband.13 

b.  Postnuptial  Contracts  —  (l)  At  Common  Law.  —  It  is  a  well- 
established  doctrine  of  the  common  law  that  husband  and  wife  cannot  make  a 
valid  contract  with  each  other  during  the  coverture.14  The  reason  for  the  doc- 


after  the  marriage  should  be 


1.  Phelps  v.  Simons,  159  Mass.  417,  38  Am. 
St.  Rep.  430. 

2.  Abshire  v.  State,  53  Ind.  66. 

3.  See  Polk  v.  Allen,  19  Mo.  467.  See  also 
opinion  of  dissenting  judges  in  the  case  cited 
in  the  second  note  preceding. 

4.  Effect  of  Intermarriage  on  Antenuptial  Con- 
tracts.—  In  re  Price,  11  Ch.  D.  163;  Phillips 
v.  Barnet,  1  Q.  B.  D.  436;  Smith  v.  Stafford, 
Hob.  216;  Butler  v.  Butler,  14  Q.  B.  D.  831; 
Long  v.  Kinney,  49  Ind.  235;  Suttles  v.  Whit- 
lock,  4  T.  B.  Mon.  (Ky.)  451;  Burleigh  v. 
Coffin,  22  N.  H.  118,  53  Am.  Dec.  238;  Patter- 
son v.  Patterson,  45  N.  H.  164. 

5.  Antenuptial  Debt  by  Husband  to  Wife. — 
Flenner  v.  Flenner,  29  Ind.  568;  Abbott  v. 
Winchester,  105  Mass.  115;  Power  v.  Lester, 
23  N.  Y.  527;  Matter  of  Callister,  153  N.  Y. 
301,  60  Am.  St.  Rep.  620,  citing  9  Am.  and 
Eng.  Encyc.  of  Law  (isl  ed.)  817;  Smiley  v. 
Smiley,  18  Ohio  St.  543. 

6.  Antenuptial  Debt  by  Wife  to  Husband.  — 
Long  v.  Kinney,  49  Ind*.  235;  Farley  v.  Far- 
ley, 91  Ky.  497. 

7.  Antenuptial  Debt  Not  Revived  by  Divorce. 
•—  Farley  v.  Farlev,  91  Ky.  497. 

But  under  Statute  in  Maine  it  has  been  held 
that  a  woman  who  is  divorced  can  maintain 
an  action  against  her  former  husband  for  per- 
sonal services  performed  for  him  before  their 
marriage.  Carlton  v.  Carlton,  72  Me.  115,  39 
Am.  Rep.  307. 

8.  Antenuptial  Debt  Not  Revived  by  Death  of 
Spouse.  —  Abbott  v.  Winchester,  105  Mass.  115; 
Smiley  v.  Smiley,  18  Ohio  St.  543. 


9.  King  v.  Green,  2  Stew.  (Ala.)  133,  19  Am. 
Dec.  46. 

10.  Cage  v.  Acton,  12  Mod.  288;  Milbourn  v. 
Ewart,  5  T.  R.  385;  Fitzgerald  v.  Fitzgerald, 
L.  R.  2  P.  C.  83;  Long  v.  Kinney,  49  Ind.  239; 
Farley  v.  Farley,  91  Ky.  497. 

11.  Validity  of  Antenuptial  Marriage  Settlements. 
—  Cannel  v.  Buckle,  2  P.  Wms.  243.  For  a 
full  discussion  of  this  question  see  the  title 
Marriage  Settlements. 

12.  Wilson  v.  Wilson,  36  Cal.  447,  95  Am. 
Dec.  194;  Flenner  v.  Flenner,  29  Ind.  564; 
Barton  v.  Barton,  32  Md.  214;  Power  v.  Les- 
ter, 23  N.  Y.  527.  See  also  Matter  of  Callis- 
ter, 153  N.  Y.  294,  60  Am.  St.  Rep.  620.  Com- 
pare Smiley  v.  Smiley,  18  Ohio  St.  543. 

13.  Clark  v.  Clark,  49  111.  App.  163.  But  see 
a  different  rule  under  statutes  in  other  states. 
Long  v.  Kinney,  49  Ind.  235;  Farley  v.  Far- 
ley, 91  Ky.  497. 

14.  Invalidity  of  Postnuptial  Contracts  at  Com- 
mon Law —  England.  —  Co.  Litt.  112  a;  Beard 
v.  Beard,  3  Atk.  72. 

United  States.  —  Wallingsford  v.  Allen,  10 
Pet.  (U.  S.)  583- 

Alabama.  —  Frierson  v.  Frierson,  21  Ala. 
549;  Manning  v.  Pippen,  86  Ala.  357,  11  Am. 
Si.  Rep.  46. 

Arkansas.  —  Pillow  v.  Wade,  31  Ark.  678. 
Connecticut.  —  Dibble    v.    Hutton,    1  Day 
(Conn.)  221. 

Illinois.  —  Hoker  v.  Boggs,  63  111.  161. 
Kentucky.  —  Scarborough  v.  Watkins,  9  B. 
Mon.  (Ky.)  540,  50  Am.  Dec.  528. 

Maine.  —  Martin  v.  Martin,  I  Me.  304; 
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trine  generally  assigned  is  that  the  wife  having  lost  her  legal  unity,  she  and  her 
husband  are  one  person  in  legal  contemplation,  and  it  would  be  absurd  for  a 
person  to  enter  into  a  contract  with  himself.1  On  the  other  hand,  the  ground 
is  stated  to  be  that  the  wife  is  under  the  coercion  of  the  husband,  and  being 
thereby  deprived  of  her  freedom  of  volition,  she  should  not  be  bound  by  her 
contracts  with  her  husband.2  This  rule  applies  without  restriction  to  execu- 
tory contracts  between  husband  and  wife  ;  3  and  it  applies  to  executed  contracts 
such  as  conveyances  of  lands  made  by  one  spouse  directly  to  the  other.4  But 
a  conveyance  of  lands  may  be  made  by  one  spouse  to  the  other  through  a 
third  person  as  an  intermediary.5 

(2)  In  Equity.  —  But  courts  of  equity,  though  they  follow  the  law,  will, 
under  particular  circumstances,  give  effect  to  postnuptial  contracts  between 
husband  and  wife.6  Thus,  it  may  be  laid  down  as  a  general  rule  that  a  post- 
nuptial contract,  if  bona  fide,  and  made  upon  sufficient  consideration,  and 
wholly  or  partly  executed,  will  without  the  intervention  of  a  trustee  be  sus- 
tained in  equity.7    Indeed,  it  has  been  intimated  that  equity  will  enforce  a 


Wyman  v.  Whitehouse,  80  Me.  257;  Johnson 
v.  Slillings,  35  Me.  427;  Allen  v.  Hooper,  50 
Me.  371. 

Maryland.  —  Preston  v.  Fryer,  38  Md.  221. 

Massachusetts. — Bassett  v.  Bassett,  112  Mass. 
99;  Roby  v.  Phelon,  118  Mass.  541. 

Michigan.  —  Loomis  v.  Brush,  36  Mich.  40; 
Jenne  v.  Marble,  37  Mich.  319. 

Missouri.  —  Frissell  v.  Rozier,  19  Mo.  448. 

Nebraska.  —  Aultman  v.  Obermeyer,  6  Neb. 
260. 

New  Hampshire.  —  Patterson  v.  Patterson, 
45  N.  H.  164. 

New  York.  —  Berkowitz  v.  Brown,  (C.  PI. 
Eq.  T.)  3  Misc.  (N.  Y.)  1;  White  v.  Wager,  25 
N.  Y.  328;  Dean  v.  Metropolitan  El.  R.  Co., 
119  N.  Y.  540. 

Ohio.  —  Fowler  v.  Trebein,  16  Ohio  St.  493, 
91  Am.  Dec.  95. 

Pennsylvania. — Johnston  v.  Johnston,  31 
Pa.  St.  450. 

Vermont. — Sweat  v.  Hall,  8  Vt.  187;  Bar- 
ron v.  Barron,  24  Vt.  375. 

Wisconsin.  —  Putnam  v.  Bicknell,  18  Wis. 
333. 

A  Divorced  Wife  cannot  maintain  an  action 
at  law  against  hei  former  husband  upon  an 
implied  contract  arising  during  coverture. 
Pittmnn  v.  Pittman,  4  Oregon  298. 

1.  Gamble  v.  Gamble,  11  Ala.  972;  Stone  v. 
Gazzam,  46  Ala.  269;  Hokcr  v.  Boggs,  63  111. 
161. 

2.  Scarborough  v.  Watkins,  9  B.  Mon.  (Ky.) 
540,  50  Am.  Dec.  528.  See  also  Winebrinner 
v.  Weisiger,  3  T.  B.  Mon.  (Ky.)  32. 

3.  Executory  Contracts  Between  Husband  and 
Wife  Invalid  at  Common  Law.  —  Jenne  v. 
Marble,  37  Mich.  322.  Sec  also  the  title  BILLS 
ok  Exchange  and  Promissory  Notes,  vol.  4, 
p  160. 

4.  Conveyance  from  Ono  8pouso  Diroctly  to  the 
Other  Invalid  —  England.  —  Beard  v.  Beard,  3 
Atk.  72. 

Illinois.  — Newman  v.  Willctts,  48  III.  534. 

Indiana.  —  Fletcher  v.  Mansur,  5  Ind.  267; 
Sims  p.  Rickets,  35  Ind.  181,  9  Am.  Rep.  679. 

Maine.  —  Martin  v.  Martin,  1  Me.  394. 

Maryland.  —  Gcbb  v.  Rose,  40  Md.  387. 

New  Yoik.  —  Vo  >rhecs  v.  Presbyterian 
Church.  17  Barb.  (NJ.  Y.)  103;  Simmons  v. 
McFlwain,  26  Marb.  (N.  Y.)  419,  Shepard  v. 


Shepard,  7  Johns.  Ch.  (N.  Y.)  57",  11  Am.  Dec. 
396. 

Ohio.  —  Fowler  v.  Trebein,  16  Ohio  St.  493, 
91  Am.  Dec.  95. 

West  Virginia.  —  Cosner  v.  McCrum.  40  W. 
Va.  339. 

A  Deed  of  Personalty,  as  for  instance,  a  trans- 
fer of  slaves  by  the  husband  to  the  wife  in 
consideration  of  love  and  affection,  has  been 
held  to  come  under  the  same  rule.  Gamble  v. 
Gamble,  11  Ala.  966. 

5.  Conveyance  from  One  Spouse  to  the  Other 
through  Third  Person  —  Illinois.  —  Huftalinf. 
Misner,  70  111.  55. 

Kentucky.  —  Scarborough  v.  Watkins,  9  B. 
Mon.  (Ky.)  540,  50  Am.  Dec.  528. 

Maryland.  — Gebb  v.  Rose,  40  Md.  387. 
Massachusetts.  —  Motte   v.  Alger,   15  Gray 
(Mass.)  322. 

New  Hampshire.  —  Jewell  v.  Porter,  31  N. 
H.  34- 

New  York.  — Meriam  v.  Harsen,  2  Barb.  Ch. 
(N.  Y.)  232;  Jackson  v.  Stevens,  16  Johns.  (N. 
Y.)  no;  White  v.  Wager,  25  N.  Y.  328. 

Ohio.  —  Dukes  v.  Spangler,  35  Ohio  St.  119. 
South    Carolina.  —  Garvin    v.    Ingram,  10 
Rich.  Eq.  (S.  Car.)  130. 

Virginia.  —  Shepperson  v.  Sheppcrson,  2 
Gratt.  (Va.)  501. 

See  also  Thatcher  v.  Omans,  3  Pick.  (Mass.) 
521.  Compare  Vicknair  v.  Trosclair,  45  La. 
Ann.  373. 

6.  2  Story's  Eq  Jur.  (13th  ed.),  §  1372; 
Gambic  v.  Gamble,  11  Ala.  972;  Corr's  Ap- 
peal, 62  Conn.  409. 

As  to  the  validiiv  and  effect  of  contracts  of 
separation  between  husband  and  wife,  sec  the 
title  Separation. 

7.  Contracts  Between  Husband  and  Wife  En- 
forceable in  Equity  —  England.  —  Hart  v.  Hart, 
18  Ch.  D.  670;  Nicol  Nicol,  30  Ch.  D.  143; 
McGregor  v.  MrGregor,  21  (J.  B.  D.  424; 
Vansittart  v.  Vansitlatt,  4  Kay  B  J.  63. 

United  States.  —  Smith  v.  Seibcrling,  35  Fed. 
Rep.  677;  Kcsncr  v.  Trigg,  98  U.  S.  54;  Jones 
v.  Clifton,  101  U.  S.  229. 

Alabama.  —  Gamble  v.  Gambic,  11  Ala. 
972. 

Arkansas.  —  Ogdcn  v.  Ogdcn,  60  Ark.  70,  46 
Am.  St.  Rep.  151. 

Connecticut,  —  Corr's  Appeal,  62  Conn.  409. 
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contract  for  value  between  a  husband  and  wife  under  any  circumstances  when 
the  wife  is  put  in  such  a  position  that  she  can  be  regarded  for  the  purposes  of 
tin-  contract  as  a  feme  sole.1  A  full  discussion  of  the  validity  and  effect  in 
equity  of  postnuptial  transfers  of  property  will  be  found  in  another  portion  of 
this  work.* 

(3)  Under  Statute.  —  By  statute  in  several  jurisdictions  husband  and  wife 
are  enabled,  subject  to  certain  restrictions  in  some  instances,  to  enter  into 
contracts  generally  with  each  other  which  will  be  enforceable  at  law.3  But  in 
other  jurisdictions  it  has  been  held  that  the  common-law  disability  of  a  mar- 
ried woman  to  contract  with  her  husband  has  not  been  abrogated  by  statutes 
enabling  her  to  contract  generally,4  and  in  others  still  the  common-law  rule 
has  been  relaxed  only  so  far  as  to  enable  her  to  manage  and  enjoy  her  separate 
business  or  estate.5 

Invalidity  of  Certain  Contracts  Regardless  of  Statute.  —  And  notwithstanding  the  stat- 
utes of  the  various  states  enabling  husband  and  wife  to  contract  with  each 
other,  some  specific  contracts  have  been  declared  to  be  invalid,  either  as  being 
without  consideration  or  as  being  against  public  policy.6 


Indiana.  —  Sims  v.  Rickets,  35  Ind.  181,  9 
Am.  Rep.- 679. 

Kentucky.  —  Eckermeyer  v.  Hoffmeier,  98 
Ky.  724. 

Massachusetts.  —  Bullard  v.  Briggs,  7  Pick. 
(Mass.)  533,  19  Am.  Dec.  292. 

Nebraska.  —  Furrow  v.  Athey,  21  Neb.  671, 
59  Am.  Rep.  867. 

New  Hampshire.  —  Chadbourne  v.  Gilman, 
64  N.  H.  353. 

New  Jersey.  —  Vought  v.  Vought,  50  N.  J. 
Eq.  177. 

New  York.  —  Livingston  v.  Livingston,  2 
Johns.  Ch.  (N.  Y.)  537;  Shepard  v.  Shepard,  7 
Johns.  Ch.  (N.  Y.)  57,  n  Am.  Dec.  396. 

Virginia. — Gosden  v.  Tucker,  6  Munf. 
(Va.)  1. 

West  Virginia.  —  Cosner  v.  McCrum,  40  W. 
Va.  339;  Hunter  v.  Strider,  41  W.  Va.  321. 

Wisconsin.  —  Putnam  v.  Bicknell,  18  Wis. 
333- 

Note  to  Wife  Regarded  as  Declaration  of  Trust. 

—  It  has  been  held  that  if  a  note  be  given  by 
the  husband  to  the  wife  for  money  advanced 
by  her  out  of  her  separate  estate,  it  constitutes 
a  declaration  of  trust  in  favor  of  the  wife. 
Murray  v.  Glasse,  17  Jur.  816.  See  also  Mc- 
Campbell v.  McCampbel),  2  Lea  (Tenn.)  664, 
31  Am.  Rep.  623.  Compare  Fowle  v.  Torrey, 
135  Mass.  90. 

And  the  same  rule  has  been  applied  to  a 
note  given  by  the  husband  to  the  wife  at  the 
time  of  reducing  into  possession  a  chose  of 
action  belonging  to  her,  the  circumstances 
showing  that  it  was  not  his  intention  to  reduce 
the  chose  for  his  own  benefit.  Drury  v.  Bris- 
coe, 42  Md.  154;  Moyer's  Appeal,  77  Pa. 
St.  482;  McCampbell  v.  McCampbell,  2  Lea 
(Tenn.)  661,  31  Am.  Rep.  623. 

But  where  the  chose  in  action  has  already 
been  reduced  to  possession  by  the  husband,  it 
has  been  held  that  a  note  subsequently  given 
by  the  husband  to  the  wife  in  consideration  of 
the  receipt  of  the  chose  in  action  will  not  be 
enforced  as  a  declaration  of  trust.  Turner  v. 
Nye,  7  Allen  (Mass.)  181;  Bridgman  v.  Bridg- 
man.  138  Mass.  58. 

Wife's  Note  Payable  to  Husband.  —  In  Morri- 
son v.  Thistle,  67  Mo.  596,  it.  was  held  that  in 
equity  a  note  made  by  a  wife  payable  to  her 


husband  is,  in  the  hands  of  a  third  party, 
capable  of  enforcement  as  a  charge  against  her 
separate  estate. 

1.  Bateman  v.  Ross,  1  Dow.  235;  Vansittart 
v.  Vansittart,  4  Kay  &  J.  63,  2  De  G.  &  J.  249; 
Nicholl  v.  Jones,  L.  R.  3  Eq.  696;  Gibbs  v. 
Harding,  L.  R.  5  Ch.  336. 

2.  See  the  title  Marriage  Settlements. 

3.  Contracts  Between  Husband  and  Wife  Valid 
under  Statute.  —  Osborne  v.  Cooper,  113  Ala. 
405,  59  Am.  St.  Rep.  117;  Dimond  v.  Sander- 
son, 103  Cal.  97;  Corr's  Appeal,  62  Conn.  409; 
Crum  v.  Sawyer,  132  111.  443;  Despain  v.  Wag- 
ner, 163  111.  598;  Grubbe  v.  Grubbe,  26  Oregon 
363- 

Thus,  under  Statute  in  Oregon  it  has  been  held 
that  a  married  woman  may  maintain  an  action 
at  law  against  her  husband  for  money  volun- 
tarily delivered  to  him  under  an  express 
agreement  to  repay  it.  Grubbe  v.  Grubbe,  26 
Oregon  363. 

4.  Lord  v.  Parker,  3  Allen  (Mass.)  129;  Kneil 
v.  Egleston,  140  Mass.  202;  McCorkle  v.  Gold- 
smith, 60  Mo.  App.  475;  Lindsay  v.  Archibald, 
65  Mo.  App.  117;  Hendricks  v.  Isaacs,  117  N. 
Y.  417,  15  Am.  St.  Rep.  524.  See  also  Clark 
v.  Patterson,  158  Mass.  388,  35  Am.  St.  Rep. 
498;  Whitney  v.  Wheeler,  116  Mass.  490; 
Fowle  v.  Torrey,  135  Mass.  90;  Poison  v. 
Stewart,  167  Mass.  211,  57  Am.  St.  Rep.  452; 
Matter  of  Callister,  153  N.  Y.  303,  60  Am.  St. 
Rep.  620;  Matter  of  Reuter,  5  Dem.  (N.  Y.) 
162. 

5.  Kedey  v.  Petty,  (Ind.  1899)  54  N.  E.  Rep. 
798;  Haas  v.  Shaw,  91  Ind.  384,  ab  Am.  Rep. 
607;  Mathes  v.  Shank,  94  Ind.  501;  Barnett  v. 
Harshbarger,  105  Ind.  412;  Jenne  v.  Marble,  37 
Mich.  319.  See  also  Johnson  v.  Jonchert,  124 
Ind.  105;  Luntz  v.  Greve,  102  Ind.  173; 
Walker  v.  Long,  109  N.  Car.  510. 

6.  Contracts  for  Services,  —  An  agreement  by 
a  married  man  to  pay  to  his  wife  a  specified 
price  for  her  services  as  housekeeper  has  been 
held  to  be  void  as  being  contrary  to  public 
policy  and  without  consideration.  Michigan 
Trust  Co.  v.  Chapin,  106  Mich.  384,  58  Am.  St. 
Rep.  490;  Coleman  v.  Burr,  93  N.  Y.  17,  45 
Am.  Rep.  r6o.  See  also  Kedey  v.  Petty,  (Ind. 
1899)  54  N.  E.  Rep.  798;  Matter  of  Reuter,  5 
Dem.  (N.  Y.)  162. 
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c.  Agency  of  One  Spouse  for  the  Other  —  (i)  Agency  of  Husband  for 
Wife.  —  At  common  law  the  wife  had  no  power  to  appoint  a  third  person  to 
act  in  her  stead,  and  hence  she  could  not  authorize  her  husband  to  become 
her  agent.1  But  as  a  general  rule  she  may  appoint  him  as  her  agent  in  cases 
where  by  statute  or  otherwise  she  is  sui Juris  and  capable  of  acting  for  herself, 
as  there  is  nothing  in  the  relationship  to  prevent  the  husband  from  acting  as 
her  agent. 58  Generally,  however,  the  husband's  agency  cannot  be  inferred 
from  the  marital  relation  alone.  Some  previous  appointment  or  general  hold- 
ing out  to  the  public  as  agent,  or  subsequent  adoption  or  ratification  of  his 
acts,  is  essential  in  order  to  hold  the  wife  bound  thereby.3    And  the  question 


Nor.  it  has  been  held,  will  the  law  regard 
the  labors  of  a  wife  in  the  field  instead  of  in 
her  household  as  a  consideration  for  a  promise 
founded  thereon  from  the  husband.  Whitaker 
v.  Whitaker,  52  N.  Y.  371,  11  Am.  Rep.  711. 

In  Matter  of  Callister,  153  N.  Y.  302,  60  Am. 
St.  Rep.  620,  the  court  said,  in  a  case  where 
the  wife  had  brought  action  against  the  estate 
of  her  deceased  husband  for  services  rendered 
to  him:  "  It  was  not  until  after  the  death  of 
Mr.  Callister  that  there  was  legislation,  which 
would  enable  a  husband  to  make  a  valid  and 
enforceable  promise  to  his  wife  to  pay  her  for 
her  personal  services,  rendered  apart  from  a 
separate  business.  Laws  1892,  c.  594;  Laws 
1896,  c.  272." 

Under  Statute  in  Pennsylvania  enabling  a  mar- 
ried woman  to  contract  generally,  however,  it 
has  been  held  that  if  the  husband  agrees  to 
pay  wages  to  his  wife  for  extra  and  unusual 
services  in  the  course  of  his  business,  outside 
of  the  family  relation,  as  for  services  as  cook 
in  his"  restaurant,  the  contract  will  be  valid 
and  binding.  Nuding  v.  Urich,  169  Pa.  St. 
292.  See  also  the  title  Consideration,  vol.  6, 
p.  750. 

Obligation  to  Support  Wife  as  Consideration  for 
Note.  —  In  Whitaker  v.  Whitaker,  52  N.  Y. 
371,  ti  Am.  Rep.  711,  it  was  held  that  the 
meritorious  consideration  arising  out  of  the 
husband's  obligation  to  support  the  wife  is  not 
sufficient  in  equity  to  sustain  a  promissory 
note  given  by  the  husband  to  his  wife  as 
against  his  collateral  heirs. 

Contract  for  Support  of  Husband  by  Wife.  —  A 
contract  whereby  the  wife,  in  consideration  of 
the  conveyance  of  land  to  her  by  her  husband, 
agrees  to  support  him  for  life  has  been  held  to 
be  illegal.  Corcoran  v.  Corcoran,  119  Ind. 
138.  12  Am.  St.  Rep.  390. 

Personal  Property  Acquired  through  Wifo  as 
Consideration. —  Personal  estate  owned  and 
possessed  by  a  feme  sole  at  the  lime  of  her  mar- 
riage will  not  amount  to  an  absolute  consider- 
ation for  a  promise  from  the  husband  to  the 
wife,  since  upon  the  marriage  the  property 
vests  absolutely  in  the  husband.  Buchanan 
v.  Lee,  69  Ind.  117;  Terry  v.  Wilson,  63  Mo. 
403- 

Contract  to  Regulate  Domestic  Conduct.  —  A 
contract  by  the  husband  to  pay  to  the  wife  a 
sum  of  money  in  consideration  of  her  faith- 
fully observing  an  agreement,  among  other 
things  not  to  scold,  find  fault,  or  get  an^ry, 
and  to  use  every  means  in  her  power  to  pro- 
mote peace  and  harmony,  has  been  held  to  be 
void  as  being  against  public  policy,  because 
Its  enforcement  would  involve  an  inquiry  into 
those  private  matters  of  the  family  which  the 


law,  in  the  interests  of  society,  holds  sacred. 
Miller  z/.'Miller,  78  Iowa  177,  16  Am.  St.  Rep. 
431. 

Maltreatment  of  Wife  as  Consideration.  —  But 

in  Reamey  v.  Bayley  (Pa.  1S87)  11  Atl.  Rep. 
438,  it  was  held  that  a  bond  given  by  the  hus- 
band to  his  wife  to  be  due  and  payable  on  the 
contingency  of  the  husband  not  treating  his 
wife  kindly  and  faithfully  is  not  void  as  being 
without  consideration  or  against  public  policy. 

1.  Incapacity  of  Wife  to  Appoint  Husband  as 
Agent  at  Common  Law.  —  See  the  title  Agency, 
vol.  1,  p.  942. 

Agency  from  Necessity. —  But  it  seems  that 
even  at  common  law  the  husband  has  authority 
by  virtue  of  his  marital  relation  alone  to  act. 
as  the  wife's  agent  under  circumstances  of 
necessity.  Thus  it  has  been  held  that  at  com- 
mon law,  if  a  conveyance  to  a  married  woman 
is  legally  delivered  to  the  husband  and  ac- 
cepted by  him  for  his  wife,  the  law  will  pre- 
sume an  acceptance  by  her,  because  it  was  for 
her  benefit  and  the  husband  occupied  the  rela- 
tion to  the  wife  that  would  authorize  him  to 
accept  the  deed  for  her.  M'Gehee  v.  White, 
31  Miss.  46. 

2.  Where  Wife  Is  Sui  Juris. —  McMurtry  v. 
Brown,  6  Neb.  377.  See  the  title  Agency,  vol. 
1,  p.  947. 

As  to  the  wife's  power  to  appoint  an  agent 
to  deal  with  her  equitable  or  statutory  sep- 
arate estate,  see  the'title  Separate  Property 
(ok  Married  Women). 

3.  Agency  Not  Inferred  from  Marital  Relation 
Alone — United  States.  —  Dodge  v.  Knowles, 
114  U.  S.  435;  Weightman  v.  Washington 
Critic  Co.,  4  App.  Cas.  (D  C.)  136. 

Arkansas.  —  Hoffman  v.  McFadden,  56  Ark. 
217,  35  Am.  St.  Rep.  101. 

Georgia.  —  Williams  v.  Roberts,  92  Ga.  291; 
Axson  v.  Belt,  103  Ga.  578;  Stilwell  v.  Wood- 
ruff, 76  Ga.  347. 

Indiana.  —  Barnett  v.  Gluting,  3  Ind.  App. 
<M5- 

Iowa.  —  Miller  v.  Hollingsworth,  33  Iowa 
224;  Price  v.  Scydel,  46  Iowa  698. 

Maine.  —  Ferguson  v.  Spear,  65  Me.  277; 
Vcrrill  v.  Parker,  65  Me.  578. 

Massachusetts. — Merrill  v.  Parker,  112  Mass. 
253- 

Missouri. — Garnctt  v.  Berry,  3  Mo.  App. 
197. 

New  York.  —  Bates  v.  Brockport  First  Nat. 
Bank,  89  N.  Y.  286. 

Pennsylvania.  —  Dearie  v.  Martin,  78  Pa. 
St.  55- 

Wisconsin.  —  Ladd  v.  Hildcbrant,  27  Wis. 
135,  9  Am.  Rep.  445. 
Sec  also  the  title  Agency,  vol.  1,  p.  958. 
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is  in  other  respects  controlled  by  the  general  principles  of  agency.1 

(2)  Agency  of  Wife  for  Husband — In  General.  —  There  is  nothing  in  the 
matrimonial  relation  to  prevent  the  wife  from  acting  as  the  husband's  agent.3 
But  as  a  general  rule  the  wife  derives  no  original  authority  to  act  for  the  hus- 
band by  virtue  of  the  marriage  contract  alone,  and  the  acts  of  the  wife  are  not 
binding  upon  the  husband  unless  she  is  in  fact  his  agent.3  Such  agency  may 
be  founded  on  the  husband's  assent,  precedent  4  or  subsequent 5  to  the  act 
performed,  or  it  may  be  express  6  or  implied.7  Thus  it  may  be  implied  from 
the  acts  and  conduct  of  the  principal,  as  where  he  has  permitted  previous 
similar  dealings  on  the  wife's  part.8  And  indeed  it  appears  that  in  some  cases 
the  law  will  presume  the  wife  to  be  the  agent  of  the  husband  when  no  such 
presumption  would  exist  as  ;to  another  person,  and  also  will  in  some  cases 
imply  a  larger  authority  to  the  wife  than  to  an  ordinary  agent,  as  in  case  of 
matters  pertaining  to  the  domestic  management;9  and  in  other  cases  when 
the  husband  is  absent  it  appears  that  the  wife  has  authority  to  act  in  his 
behalf  which  would  not  exist  if  he  were  at  home.10  But  these  inferences  are 
founded  in  the  fact  that  it  is  usual  and  customary  to  permit  the  wife  to  act  in 
such  cases.11 


Clear  Evidence  of  Agency.  —  And  indeed  it 
has  been  held  that  to  establish  the  agency  of 
the  husband  for  the  wife  Ihe  evidence  must  be 
of  a  stronger  and  more  satisfactory  character 
than  that  requited  between  independent  par- 
ties. Rowell  v.  Klein,  44  Ind.  290,  15  Am. 
Rep.  235;  McLaren  v.  Hall,  26  Iowa  297; 
Eystra  v.  Capelle,  61  Mo.  578. 

Husband's  Knowledge  Not  Imputable  to  Wife. 
—  In  Satterfield  v.  Malone,  35  Fed.  Rep.  452, 
it  was  held  that  the  knowledge  of  a  husband 
as  to  the  title  of  real  estate  which  his  wife 
purchased  could  nol  be  imputed  to  the  wife, 
where  it  was  not  shown  that  he  acted  as  her 
agent  in  the  transaction.  To  the  same  effect 
see  Weightman  v.  Washington  Critic  Co.,  4 
App.  Cas.  (D.  C.)  136. 

1.  Heustis  v.  Kennedy,  23  111.  App.  42; 
Barnett  v.  Gluting,  3  Ind.  App.  415;  Hunt  v. 
Poole,  139  Mass.  224;  Thompson  v.  Kehimann, 
1  Mo.  App.  Rep.  190,  60  Mo.  App.  488;  Gleaton 
v.  Tyler,  43  S.  Car.  474;  Johnson  v.  Valido 
Marble  Co.,  64  Vt.  348.  See  the  title  Agency, 
vol.  1,  p.  930. 

2.  Matrimonial  Relation  Not  Antagonistic  to 
Wife's  Agency  for  Husband.  —  Cox  v.  Hoffman, 
4  Dev.  &  B.  L.  (20  N.  Car.)  180. 

3.  General  Rule  that  no  Agency  Arises  from 
Fact  of  Marriage  Alone.  —  Debenham  v.  Mellon, 
6  App.  Cas.  24;  Grav  v.  Otis,  11  Vt.  628. 

4.  Prior  Authorization  of  Wife  by  Husband.  — 
Goodrich  v.  Tracy,  43  Vt.  314,  5  Am.  Rep.  281. 

5.  Subsequent  Assent  or  Ratification.  —  Millard 
z;  Harvey,  34  Beav.  237. 

Hiring  of  Chattel.  —  In  Hill  v.  Sewald,  53  Pa. 
St.  271,  91  Am.  Dec.  209,  it  was  held  that 
where  a  wife,  in  the  absence  of  her  husband, 
hired  a  chattel  for  him,  as  where  she  agreed 
for  the  erection  of  boilers,  etc.,  in  his  mill,  and 
after  his  return  he  did  not  disavow  the  con- 
tract, the  act  was  to  be  viewed  as  the  act  of 
the  husband. 

6.  Express  Authority  to  Wife.  —  Goodrich  v. 
Tracy.  43  Vt.  314,  5  Am.  Rep.  281. 

Specific  Authority.  —  But  in  the  same  case  it 
was  held  that  where  the  express  agency  of  the 
wife  extends  only  to  the  performance  of  cer- 
tain specific  acts,  the  husband  will  not  be 
bound  by  her  acts  and  admissions  performed 
in  excess  of  that  authority. 


Mode  of  Appointment.  —  The  agency  of  a  wife 
for  her  husband  may  be  created  either  verbally 
or  by  writing,  and  the  "  addition  of  a  seal  to 
the  writing  surely  cannot  have  the  effect  to 
destroy  the  agency."  Goodwin  v.  Kelly,  42 
Barb.  (N.  Y.)  194. 

7.  Cox  v.  Hoffman,  4  Dev.  &  B.  L.  (20  N. 
Car.)  180. 

8.  Authority  Implied  from  Previous  Dealings  of 
Parties.  —  Cox  v.  Hoffman,  4  Dev.  &  B.  L.  (20 
N.  Car.)  180;  Gilman  v.  Andrus,  28  Vt.  241,  67 
Am.  Dec.  713. 

Agency  to  Receive  Notice.  —  In  Plimrner  v. 
Sells,  3  N.  &  M.  422,  28  E.  C.  L.  404,  it  was 
held  to  be  competent  for  a  jury  to  infer 
agency  in  a  wife  to  accept  a  notice  with  re- 
spect to  a  particular  transaction  in  her  hus- 
band's trade  from  the  circumstances  of  her 
being  seen  twice  in  his  counting  house,  ap- 
pearing to  conduct  his  business  with  reference 
to  the  transaction  in  question,  and  on  one  of 
these  occasions  giving  directions  to  the  fore- 
man. 

9.  Wife's  Implied  Authority  in  Domestic  Affairs. 

—  Freestone  v.  Butcher,  9  C.  &  P.  643,  38  E. 
C.  L.  269;  Ruddock  v.  Marsh,  I  H.  &  N.  601; 
Phillipson  v.  Hayter,  L.  R.  6  C.  P.  3S;  Em- 
mett  v.  Norton,  8  C.  &  P.  506,  34  E.  C.  L.  503; 
Benjamin  v.  Benjamin,  15  Conn.  357,  39  Am. 
Dec.  384. 

Admission  by  Wife  as  Manager  of  Household. 

—  In  Pickering  v.  Pickering,  6  N.  H.  124,  it 
was  held  that  it  must  be  presumed,  until  the 
contrary  appears,  that  the  wife  conducts  and 
manages  the  household  affairs  as  the  agent  of 
her  husband,  and  her  declarations  in  relation 
to  matters  done  under  her  direction  while  thus 
acting  as  agent  are  admissible  in  evidence 
against  him. 

In  Anonymous,  1  Stra.  527,  Pratt,  C.  J., 
allowed  the  wife's  declaration  that  she  agreed 
to  pay  four  shillings  per  week  for  nursing  a 
child  as  being  good  evidence  to  charge  the 
husband,  this  being  a  matter  usually  transacted 
by  women. 

10.  Implied  Authority  from  Husband's  Absence. 

—  Benjamin  v.  Benjamin,  15  Conn.  357,  39 
Am.  Dec.  384. 

11.  Benjamin  v.  Benjamin,  15  Conn.  357,  39 
Am.  Dec.  384. 
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Control  and  Management  of  Husband's  Property.  —  Thus  the  wife  has,  it  seems,  in  the 
absence  of  the  husband,  a  general  authority  to  exercise  the  usual  and  ordinary 
control  over  the  property  left  in  her  possession  by  him,  unless  the  presump- 
tion of  authority  is  rebutted  by  proof  that  he  has  constituted  some  other  per- 
son his  agent  for  that  purpose.1 

Receipt  of  Money  Due  to  Husband.  —  At  common  law  the  wife  cannot  receive  pay- 
ment on  the  husband's  outstanding  choses  in  action  except  as  agent  of  the 
husband,  and  he  will  not  be  bound  thereby  unless  he  gives  authority  to  her  or 
knows  of  the  payments  and  makes  no  objection.2  But  it  has  been  held  that 
a  payment  to  the  wife,  in  the  husband's  absence,  of  a  debt  due  to  him  is 
binding  on  him  by  virtue  of  her  implied  agency,  provided  there  be  no  intent 
on  the  part  of  the  debtor  to  deprive  the  husband  of  his  rights.3 

4.  Wills  Between  Husband  and  Wife.  —  A  full  discussion  of  the  validity  and 
effect  of  wills  between  husband  and  wife  will  be  found  elsewhere  in  this  work.4 

5.  Torts  Between  Husband  and  Wife  —  Personal  Injuries.  —  The  common-law 
unity  of  husband  and  wife  operates  equally  to  preclude  either  spouse  from 
successfully  maintaining  an  action  for  damages  for  personal  injuries  against 
the  other.5  Thus  the  wife  cannot  maintain  a  civil  action  to  recover  damages 
against  the  husband  for  personal  injuries,  as,  for  instance,  assault  and  battery,6 
false  imprisonment,7  or  slander,**  committed  upon  her  during  coverture,  and 
this  even  after  the  dissolution  of  marriage  by  divorce;9  nor,  it  has  been  held, 
can  she  maintain  such  action  against  one  who  acts  with  the  husband  and 
under  his  direction  in  doing  the  injury.10 

Injuries  to  Property. —  Nor  could  either  spouse  maintain  a  civil  action  at  com- 
mon law  for  damages  on  account  of  injury  to  the  property  rights  of  the  other,11 

1.  Wife's  Authority  to  Control  Husband's  Prop- 
erty. —  Krebs  v.  O'Grady,  23  Ala.  726,  58  Am. 
Dec.  312;  Rotch  v.  Miles,  2  Conn.  638;  Ben- 
jamin v.  Benjamin,  15  Conn.  356,  39  Am.  Dec. 
384;  Bufford  v.  Speed,  11  Bush  (Ky.)  338; 
Church  v.  Landers,  10  Wend.  (N.  Y.)  79; 
Chunot  v.  Larson,  43  Wis.  539,  28  Am.  Rep. 
567. 

Making  Repairs. —  In  McAfee  v.  Robertson, 
41  Tex.  355,  it  was  held  that  in  a  suit  for 
necessary  repairs  done  upon  the  homestead, 
at  the  request  of  the  wife,  during  the  pro- 
tracted absence  of  the  husband,  it  is  error  to 
instruct  ihe  jury  that  such  contract,  to  be 
binding  on  the  husband,  must  be  ratified  by 
him. 

2.  Payment  of  Money  to  Wife  Without 
Authority. —  Husche  v.  Sass,  67  111.  App.  246; 
Thrasher  v.  Tuttle,  22  Me.  335;  Kowing  v. 
Manly,  49  N.  Y.  192.  See  also  Allen  v.  Wil- 
liamsburgh  Sav.  Bank,  (Brooklyn  City  Ct. 
Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  342.  6r,  N.  Y. 
3'4. 

Express  Authority  to  Control  Rents  and  Profits 
of  Wife's  Lands.  —  Where  the  wife  is  expressly 
authorized  by  the  husband  to  receive  and  con- 
trol the  rents  and  profits  of  her  lands,  pay- 
ments made  to  her  will  be  binding  on  the 
husband,  though  some  of  the  payments  were 
received  in  repairs  and  though  such  repairs 
resulted  not  only  in  her  benefit  as  tenant  for 
life,  but  to  the  benefit  of  the  reversioner. 
Cheney  v.  Pierce,  38  Vt.  515. 

3.  Authority  to  Receive  Payments  Implied  from 
Husband's  Absence.  —  Spencer  v.  Tisuc,  Add. 
(Pa.)  316. 

Express  Authority.  —  In  Stall  v.  Meek,  70  Pa. 
St.  181,  it  was  held  that  a  husband  expecting 
to  be  absent  may  make  his  wife  his  agent  for 
receiving  money  collected  from  his  debtors. 


4.  See  the  titles  Testamentary  Capacity; 
Wills. 

5.  No  Action  for  Personal  Injury  by  One  Spouse 
to  the  Other.  —  Kujek  v.  Goldman.  (C.  PI.  Gen. 
T.)  9  Misc.  (N.  Y.)  34,  citing  9  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  823. 

6.  Assault  and  Battery.  —  Phillips  v.  Barnet, 
1  Q.  B.  D.  436;  Abbott  v.  Abbott,  67  Me.  304, 
24  Am.  Rep.  27;  Longendvke  v.  Longendyke, 
44  Barb.  (N.  Y.)  366;  Schultz  v.  Schultz,  89  N. 
Y.  644,  leversing  Schultz  v.  Schultz,  27  Hun  (N. 
Y.)26. 

Under  a  Statute  in  Iowa  providing  that 
should  either  the  husband  or  the  wife  obtain 
possession  or  control  of  property  belonging  to 
the  other,  ejthcr  before  or  after  marriage,  the 
owner  of  the  property  may  maintain  an  action 
therefor,  or  for  any  right  accruing  out  of  it,  in 
the  same  manner  and  extent  as  if  they  were 
unmarried,  it  has  been  held  that  the  wife  is 
not  authorized  to  maintain  an  action  against 
the  husband  for  an  assault  and  battery  during 
coverture.    Peters  v.  Peters,  42  Iowa  1S2. 

7.  False  Imprisonment.  —  Main  v.  Main,  46 
III.  App.  106. 

8.  Slander.  —  Frccthy  v.  Freethy,  42  Barb. 
(N.  Y.)  641.  Com/>n re  Smith  v.  Smith,  73  Mich. 
445,  16  Am.  St.  Rep.  594. 

9.  No  Action  After  Divorce  a  Vinculo.  —  Phillips 
v.  Barnet,  I  Q.  B.  D.  436;  Abbott  v.  Abbott, 
67  Me.  304,  24  Am.  Rep.  27;  Libby  v.  Berry, 
74  Me.  286,  43  Am.  Rep.  589. 

10.  Libby  v.  Berry,  74  Me.  286,43  Am.  Rep. 
5&0- 

11.  No  Common-law  Action  for  Injury  to  Property 
by  Either  Spouse.  —  Whitney  v.  Whitney, 
(Supm.  Ct.  Gen.  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.) 
350;  Frccthy  v.  Frccthy,  42  Barb.  (N.  Y.)64I. 

An  Action  of  Replevin,  being  an  action  of  tort, 
cannot  be  maintained  by  the  husband  against 
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but  in  equity  either  spouse  could  maintain  an  action  against  the  other  for  the 
protection  of  his  or  her  property  and  to  restrain  the  other  from  improper  use 
or  destruction  thereof.1 

By  statute  in  some  of  the  states  the  right  is  given  to  the  husband  and  the 
wife  to  sue  each  other  for  injuries  to  property  or  rights  growing  out  of 
property.2 

6.  Suits  Between  Husband  and  Wife.  —  A  full  discussion  of  the  capacity  of 
one  spouse  to  maintain  suit  against  the  other  will  be  found  elsewhere.3 

IV.  Rights  and  Liabilities  as  to  Third  Persons  —  1.  Rights  Against  Third 

Persons  —  a.  On  Contract.  — The  respective  rights  of  husband  and  wife  on 
the  wife's  contracts  with  third  persons  have  already  been  discussed  inci- 
dentally in  a  preceding  portion  of  this  article.4 

IN  Tort  —  (i)  In  General.  —  The  property  rights  of  husband  and  wife 
have  been  considered  in  a  preceding  section  of  this  article,8  and  the  capacity 
of  husband  and  wife  to  maintain  suits  for  torts  committed  upon  the  wife's 
property  or  for  any  infringement  of  her  property  rights  in  the  nature  of  a  tort 
is  fully  discussed  elsewhere.6  This  section  will  be  confined  to  a  treatment  of 
the  rights  of  husband  and  wife  to  sue  for  torts  of  a  personal  nature. 

(2)  Injuries  to  Wife's  Person  or  Reputation  —  (a)  Damages  for  Wife's  Pain  and 
Suffering  —  in  General.  —  As  a  general  rule,  where  an  injury  to  the  absolute  rights 
of  the  person,  as  batteries  or  injury  to  health,  reputation,  or  liberty,  is  inflicted 
upon  a  married  woman,  an  action  may  be  maintained  at  common  law  in  the 
name  of  the  husband  and  wife  for  damages  where  the  ground  of  the  action  is 
the  wife's  personal  pain  or  suffering,  physical  or  mental.7    The  action  is  to  be 


the  wife  during  coverture.  Hobbs  v.  Hobbs, 
70  Me.  383. 

Action  Against  Person  Acting  under  Wife's  Di- 
rection.—  In  Burns  v.  Kirkpatrick,  91  Mich. 
364,  30  Am.  St.  Rep.  485,  it  was  held  that  a 
brother  of  the  wife  was  liable  to  the  husband 
in  an  action  of  trespass  for  the  value  of  cer- 
tain goods,  the  title  to  which  was  in  the  hus- 
band, taken  from  his  house,  although  the  de- 
fendant did  not  convert  the  goods  to  his  own 
use,  and  the  act  of  removal  was  done  under 
the  direction  of  the  plaintiff's  wife. 

1.  Remedy  in  Equity  for  Injury  to  Property  by 
Either  Spouse. —  Larison  v.  Larison,  9  111.  App. 
31;  Davison  v.  Smith,  20  Iowa  466;  Whitney 
v.  Whitney,  (Supm.  Ct.  Gen.  T.)  3  Abb.  Pr.  N. 
S.  (N.  Y.)  350.  See  also  Donnelly  v.  Donnelly, 
9  Ont.  673;  Heck  v.  Vollmer,  29  Md.  511. 

But  it  has  been  held  that  a  wife  who  cause- 
lessly deserts  her  husband  is  not  entitled  to 
the  aid  of  a  court  of  equity  in  getting  posses- 
sion of  such  chattels  as  she  has  contributed  to 
the  furnishing  and  adornment  of  her  hus- 
band's house.  Black  v.  Black,  30  N.  J.  L. 
215. 

2.  Remedy  under  Statute.  —  Larison  v.  Lari- 
son, 9  111.  App.  27;  Main  v.  Main,  46  111.  App. 
108;  Peters  v.  Peters,  42  Iowa  184;  White  v. 
White,  58  Mich.  546;  Berdell  v.  Parkhursl,  19 
Hun  (N.  Y.)  358;  Howland  v.  Howland,  20 
Hun  (N.  Y.)  472;  Mason  v.  Mason,  66  Hun  (N. 
Y.)  386;  Whitney  v.  Whitney,  (Supm.  Ct.  Gen. 
T.)  3  Abb.  Pr.  N.  S.  (N.  Y.)  350;  Ryerson  v. 
Ryerson,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
738.  See  also  Emerson  v.  Clayton,  32  111.  493; 
Chestnut  v.  Chestnut,  77  111.  346;  Markham  v. 
Markham,  4  Mich.  305.  Compare  Walker  v. 
Reamy,  36  Pa.  St.  414. 

Under  the  Statute  in  Wisconsin  it  has  been 
held  that  the  husband  can  maintain  an  action 
of  replevin  against  his  wife  for  goods  claimed 
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by  her  as  her  own  property.  Carney  v.  Gleiss- 
ner,  62  Wis.  493. 

Recovery  of  Real  Estate.  —  Under  statute  it 
has  been  held  that  a  married  woman  may 
maintain  an  action  against  her  husband  to  re- 
cover possession  of  her  real  estate  from  which 
she  is  excluded  by  him.  Minier  v.  Minier,  4 
Lans.  (N.  Y.)  421;  Wood  v.  Wood,  83  N.  Y. 
575.  See  also  Manning  v.  Manning,  79  N. 
Car.  293,  28  Am.  Rep.  324. 

3.  See  the  title  Husband  and  Wife,  10 
Encyc.  of  Pl.  and  Pr.  195. 

4.  See  supra,  this  title,  Rights,  Duties,  and 
Liabilities  Inter  Se  —  Property  Rights. 

5.  See  supra,  this  title,  Rights,  Duties,  and 
Liabilities  Inter  Se  —  Property  Rights. 

6.  See  the  title  Husband  and  Wife,  10 
Encyc.  of  Pl.  and  Pr.  191. 

7.  Damages  for  Suffering  Incident  to  Personal 
Injury  to  Wife  —  Connecticut.  —  Fuller  v. 
Naugatuck  R.  Co.,  21  Conn.  571. 

Iowa.  —  McKinney  v.  Western  Stage  Co.,  4 
Iowa  423. 

Kentucky.  —  Weagle  v.  Hensley,  5  J.  J. 
Marsh.  (Ky.)  378. 

Maine.  —  Ballard  v.  Russell,  33  Me.  196,  54 
Am.  Dec.  620;  Starbird  v.  Frankfort,  35 
Me.  89. 

Massachusetts.  —  Jordan  v.  Middlesex  R. 
Co.,  138  Mass.  425. 

New  York.  —  Paige  v.  Raimy,  2  Hill  (N.  Y.) 
309;  Brooks  v.  Schwerin,  54  N.  Y.  348. 

North  Carolina.  —  Harper  v.  Pinkston,  112 
N.  Car.  293. 

Ohio.  —  Gallaher  v.  Thompson,  Wright 
(Ohio)  466. 

Pennsylvania.  —  Clark  v.  Koch,  9  Phila. 
(Pa.)  109,  30  Leg.  Int.  (Pa.)  108;  Carr  v. 
Easton,  7  Pa.  Co.  Ct.  404. 

Canada.  —  Smith  v.  Carder,  11  U.  C.  Q.  B. 
77;  Hunter  v.  Ogden,  31  U.  C.  Q.  B.  132. 
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regarded  at  common  law  as  the  action  of  the  wife  subject  to  the  right  on  the 
part  of  the  defendant  of  insisting  on  having  the  husband  joined.1 

Husband's  Eight  to  Damages  When  Recovered.  —  But  at  common  law  if  the  damages 
are  collected  or  reduced  to  possession  during  the  coverture  they  become  the 
absolute  property  of  the  husband.2 

Husband's  Release  of  Damages.  —  This  includes  the  husband's  right  to  release  the 
damages  before  they  are  paid,  whether  after  judgment  or  before  suit  is 
brought.3 

Effect  of  Husband's  Death.  —  But  since  the  injury  to  the  wife  is  the  meritori- 
ous cause  of  action,  if  the  husband  dies  before  or  during  the  pendency  of  the 
suit  the  damages  will  belong  to  the  wife  and  will  not  go  to  his  administrator; 
the  cause  of  action  survives  to  the  wife,  and  she  may  sue  to  judgment  and 
execution.* 

Effect  of  Wife's  Death.  —  But  upon  the  death  of  the  wife  the  action  will  not,  at 
common  law,  survive  to  the  husband  nor  even  to  the  wife's  administrator.5 
By  statute  in  some  states,  however,  the  action  survives  to  the  wife's  adminis- 
trator.6 

Damages  Considered  as  Wife's  Separate  Estate  under  Statute.  — ■  But  under  the  Married 
Women's  Acts  of  the  various  states  the  sole  right  of  action  is  given  to  the 


Notice  of  Damage  to  Tortfeasor.  —  It  has  been 
held,  in  an  action  by  a  married  woman  and 
her  husband  against  a  town  for  an  injury  oc- 
casioned to  the  wife  by  reason  of  the  insuffi- 
ciency of  a  highway,  that,  under  a  statute 
requiring  notice  to  be  given  by  the  person  in- 
jured or  claiming  damages,  a  written  notice 
signed  by  the  married  woman  alone  and  de- 
livered to  the  selectmen  of  the  town  is  suffi- 
cient.   Church  v.  Westminster,  45  Vt.  380. 

Admissibility  of  Husband's  Admission.  —  It  has 
been  held,  in  an  action  by  husband  and  wife 
10  recover  damages  for  injuries  done  to  the 
person  of  the  wife,  that  the  husband  has, 
apart  from  statute,  such  an  interest  in  the 
action  that  his  admission  of  facts  tending  to 
defeat  it  is  receivable  in  evidence.  Shaddock 
v.  Clifton,  22  Wis.  114,  94  Am.  Dec.  588. 

But  in  Burrell  Tp.  v.  Uncapher,  117  Pa.  St. 
353,  2  Am.  St.  Rep.  664,  it  was  held  that  in  an 
action  brought  by  husband  and  wife  in  right 
of  the  wife  to  recover  damages  for  injuries  to 
her,  the  husband  cannot  be  regarded  as  a 
party  to  the  record  so  as  to  make  him  compe- 
tent to  be  called  for  cross  examination  or  so 
as  to  render  declarations  made  by  him  admis- 
sible against  his  wife. 

Negligence  of  Husband  Imputed  to  Wife.  —  It 
has  been  held  that  in  an  action  at  common  law 
by  a  husband  and  wife  for  a  personal  injury 
to  the  wife  the  contributory  negligence  of  the 
husband  will  defeat  the  suit.  Pennsylvania 
R.  Co.  v.  Goodenough,  55  N.  J.  L.  577.  See 
also  Yahn  v.  Ottumwa,  60  Iowa  429;  Nesbit  v. 
Garner,  75  Iowa  314,  9  Am.  St.  Rep.  486; 
Carlisle  v.  Sheldon,  38  Vt.  440. 

And  the  rule  has  been  applied  notwithstand- 
ing the  Married  Women's  Acts  in  New  Jersey. 
Pennsylvania  R.  Co.  v.  Goodenough,  55  N.  J. 
L.  577- 

Hut  under  separate  property  acts  in  some 
states  it  has  been  held  that  the  contributory 
negligence  of  the  husband  not  acting  as  the 
wife's  agent  is  no  bar  to  her  claim  for  dam 
ages.  Flori  v.  St.  Louis,  3  Mo.  App.  231; 
Davis  v.  Guarnieri,  45  Ohio  St.  470.  4  Am.  St. 
Rep.  548. 
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But  where  the  proceeds  of  the  recovery  be- 
come community  property,  it  has  been  held 
that  the  recovery  is  as  much  for  the  husband 
as  for  the  wife,  and  for  that  reason  his  negli- 
gence will  affect  her  ri^ht  of  recovery.  Mis- 
souri Pac.  R.  Co.  v.  White,  80  Tex.  202.  See 
also  Gulf,  etc.,  R.  Co.  v.  Greenlee,  62  Tex. 
352. 

Wrong  Inflicted  through  Husband's  Conniv- 
ance.—  If  the  wrong  to  the  wife  is  inflicted 
through  the  husband's  connivance,  his  con- 
duct is  an  answer  to  an  action  for  the  wrong. 
Pennsylvania  R.  Co.  v.  Goodenough,  55  N.  J. 
L.  588. 

Thus  where  slanderous  reports  concerning 
the  wife  are  circulated  at  the  instance  or  by 
the  management  of  the  husband,  the  husband 
and  wife  cannot  maintain  an  aciion  for  the 
slander,  nor  can  the  wife  sue  alone.  Tibbs  v. 
Brown,  2  Grant  Cas.  (Pa.)  39.  But  under  stat- 
ute in  Michigan  a  different  rule  has  been  laid 
down.  Smith  v.  Smith,  73  Mich.  445,  16  Am. 
St.  Rep.  594. 

1  Weldon  v.  Winslow,  13  Q.  B.  D.  784. 

2.  Husband's  Eight  to  Damages  When  Collected. 
—  Harrison  v.  Almond,  4  Dow!.  P.  C.  321; 
Campbell  v.  Great  Western  R.  Co.,  20  U.  C. 
C.  P.  345;  Turtle  v.  Muncy,  2  J.  J.  Marsh. 
(Ky.)  82;  Anderson  v.  Anderson,  11  Bush 
(Ky.)327;  Shaddock  v.  Clifton,  22  Wis.  114,  94 
Am.  Dec.  588. 

3.  Husband's  Eight  to  Release  Damages.  —  An- 
derson v.  Anderson,  11  Bush  (Ky.)  327;  Turtle 
v.  Muncy,  2  J.  J.  Marsh.  (Ky.)  S2;  Ballard  v. 
Russell,  33  Me.  196,  54  Am.  Dec.  620;  South- 
worth  v.  Packard,  7  Mass.  95;  Beach  v. 
Beach,  2  Hill  (N.  Y.)  260,  38  Am.  Dec.  584. 

4.  Effect  of  Husband's  Death.  —  Weldon  v. 
Winslow,  13  Q.  B.  D.  784;  Gallaher  v.  Thomp- 
son, Wright  (Ohio)  469;  Church  v.  West- 
minster, 45  Vt.  380. 

5.  Effect  of  Wife's  Death  —  At  Common  Law.  — 
F.arl  v.  Tapper,  45  Vt.  275;  Church  v.  West- 
minster. 45  Vt.  380. 

6.  Effect  of  Wife's  Doath  —  TJndor  Statute.  — 
Norcross  v.  Stuart,  50  Me.  87;  Earl  v.  Tuppcr, 
45  Vt.  275. 
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wife  for  torts  committed  against  her,  and  it  is  the  prevailing  rule  that  she  is 
required  to  bring  suit  in  her  name  alone.1  In  some  jurisdictions,  however, 
the  statutes  have  been  held  to  be  permissive  merely,  and  the  husband  may  or 
may  not  be  joined,2  and  under  the  Married  Women's  Acts  in  a  few  jurisdic- 
tions it  has  been  held  that  the  common-law  rule  has  not  been  abrogated.3 

Right  of  Action  Considered  as  Community  Property.  —  Under  statute  in  some  jurisdic- 
tions the  cause  of  action  for  the  recovery  of  damages  for  injury  to  the  person 
of  the  wife  is  regarded  as  community  property,  and  the  community  estate 
being  represented  by  the  husband,  the  right  to  sue  for  such  injuries  is  vested 
in  him  and  must  be  asserted  by  him,4  unless  exceptional  facts  are  shown 
indicating  that  the  wife's  rights  and  necessities  require  that  she  should  receive 


1.  Sole  Right  of  Action  for  Tort  Vested  in  Mar- 
ried Woman  under  Statute  —  Alabama.  —  Barker 
v.  Anniston,  etc.,  St.  R.  Co.,  92  Ala.  314. 

Georgia.  —  Atlanta,  etc.,  R.  Co.  v.  Percy,  73 
Ga.  479,  Pavlovski  v.  Thornton,  89  Ga.  829. 
See  Lewis  v.  Atlanta,  77  Ga.  756,  4  Am.  St. 
Rep.  108. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Dunn,  52 
111.  260,  4  Am.  Rep.  606,  Chicago  v.  Speer,  66 
111.  154;  Hennies  v.  Vogel,  66  111.  401;  Chi- 
cago, etc.,  R.  Co.  v.  Dickson,  67  111.  122; 
Chicago,  etc.,  R.  Co.  v.  Button,  68  111.  409; 
Anderson  v.  Friend,  71  111.  475;  Rock  Island 
v.  Deis,  38  111.  App.  409. 

Iowa.  —  Pancoast  v.  Burnell,  32  Iowa  394; 
Musselman  v.  Galligher,  32  Iowa  383;  Tuttle 
v.  Chicago,  etc.,  R.  Co.,  42  Iowa  518. 

Kansas.  —  Townsdin  v.  Nutt,  19  Kan.  282; 
Campbsll  v.  Stagg.  37  Kan.  419. 

Michigan.  —  Hyatt  v.  Adams,  16  Mich.  180; 
Berger  v.  Jacobs,  21  Mich.  215;  Leonard  v. 
Pope,  27  Mich.  145;  Michigan  Cent.  R.  Co.  v. 
Coleman,  2S  Mich.  440. 

Minnesota. — Colvill  v.  Langdon,  22  Minn. 
565. 

Nebraska. — Omaha  Horse  R.  Co.  v.  Doo- 
1 1 1 tie,  7  Neb.  481;  Chadron  v.  Glover,  43  Neb. 

732. 

Arew  Hampshire.  —  Harris  v.  Webster,  5S  N. 
H.  4S1. 

New  York.  —  BM  v.  Bullard,  52  Barb.  (N. 
Y.)  141;  Campbell  v.  Perry,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  330.  See  also  Haden  v. 
Clarke,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
291;  Weld  v.  New  York,  etc.,  R.  Co.,  68  Hun 
(N.  Y.)  249.  Compare  Ball  v.  Burleson,  (Supm. 
Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  332. 

Ohio.  —  Stevenson  v.  Morris,  37  Ohio  St.  10, 
41  Am.  Rep.  481. 

Vermont.  —  Story  v.  Downey,  62  Vt.  243. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v. 
Dougherty,  92  Va.  372.  See  also  Richmond, 
etc.,  R.,  etc.,  Co.  v.  Bowles,  92  Va.  738. 

Wisconsin.  —  Shanahan  v.  Madison,  57  Wis. 
276;  Fife  v.  Oshkosh,  89  Wis.  540. 

Slander.  —  By  statute  in  some  jurisdictions 
the  wife  has  a  right  of  action  in  her  name 
alone  for  slanderous  words  actionable  per  se. 
Pavlovski  v.  Thornton,  89  Ga.  829;  Pancoast 
».  Burnell,  32  Iowa  394;  Leonard  v.  Pope,  27 
Mich.  145;  Harris  v.  Webster,  58  N.  H.481; 
Shanahan  v.  Madison,  57  Wis.  280.  Compare 
Enders  v.  Beck,  18  Iowa  86. 

Mental  Suffering  Arising  from  Wife's  Incapacity 
to  Work.  —  It  has  been  held  that,  apart  from 
the  husband's  right  of  damages  for  the  loss  of 
the  pecuniary  earnings  of  the  wife,  the  wife 


has  such  an  interest  in  her  working  capacity 
as  to  entitle  her  to  recover  damages  for  its  de- 
struction or  impairment,  on  the  principle  that 
such  deprivation  or  impairment  will  be  calcu- 
lated to  give  rise  to  mental  pain  and  suffering. 
Atlanta  St.  R.  Co.  v.  Jacobs,  88  Ga.  647;  Met- 
ropolitan St.  R.  Co.  v.  Johnson,  90  Ga.  500. 

2.  Weldon  v.  Winslow,  13  Q.  B.  D.  784; 
Weldon  v.  Neal,  51  L.  T.  N.  S.  289;  Weldon 
v.  Riviere,  53  L.  J.  Q.  B.  448;  Lowe  v.  Fox, 
54  L.  J.  Q.  B.  561 ;  Barnett  v.  Leonard,  66  Ind. 
422;  Logan  v.  Logan,  77  Ind.  558;  Hamm  v. 
Romine,  98  Ind.  77;  Ohio,  etc.,  R.  Co.  v. 
Cosby,  107  Ind.  32;  Portland  v.  Taylor,  125 
Ind.  522. 

3.  Snashall  v.  Metropolitan  R.  Co.,  19  D.  C. 
399;  Anderson  v.  Anderson,  11  Bush  (Ky.) 
327;  Laughlin  v.  Eaton,  54  Me.  156;  Treusch 
v.  Kamke,  63  Md.  278;  Wolfe  v.  Bauereis,  72 
Md.  481;  Samarzevosky  v.  Baltimore  Citv 
Pass.  R.  Co.,  88  Md.  479. 

But  Acts  Maryland,  1898,  c.  457,  authorizes 
suits  by  married  women  for  torts  committed 
against  them,  as  fully  as  if  they  were  unmar- 
ried. Samarzevosky  v.  Baltimore  City  Pass. 
R.  Co.,  88  Md.  479. 

4.  Right  of  Action  for  Tort  Considered  as  Com- 
munity Property.  —  Cooper  v.  Cappel,  29  La. 
Ann.  213;  Ford  v.  Brooks,  35  La.  Ann.  157; 
Holzab  v.  New  Orleans,  etc.,  R.  Co.,  38  La. 
Ann.  185,  58  Am.  Rep.  177;  Fournet  v.  Mor- 
gan Louisiana,  etc.,  R.,  etc.,  Co.,  43  La.  Ann. 
1202;  Texas  Cent.  R.  Co.  v.  Burnett,  61  Tex. 
638;  San  Antonio  St.  R.  Co.  v.  Helm,  64  Tex. 
147;  Gallagher  v.  Bowie,  66  Tex.  265 ;  Western 
Union  Tel.  Co.  v.  Cooper,  71  Tex.  507,  10  Am. 
St.  Rep.  772,  Rice  v.  Mexican  Nat.  R.  Co.,  8 
Tex.  Civ.  App.  130;  Wartelsky  v.  McGee,  10 
Tex.  Civ.  App.  220. 

Effect  of  Domicil  in  Another  State.  —  I  n 
Louisiana  suit  to  recover  damages  for  the 
malicious  prosecution  of  a  married  woman 
must  be  brought  in  the  name  of  the  husband 
even  though  the  husband  and  wife  were  mar- 
ried in  another  state.  Myerson  v.  Alter,  4 
Woods  (U.  S.)  126. 

In  California,  however,  though  (he  right  of 
action  and  the  damages  recovered  are  com- 
munity property,  both  husband  and  wife  are 
necessary  parties.  Sheldon  v.  Steamship 
Uncle  Sam,  18  Cal.  527,  79  Am.  Dec.  193; 
Matthew  v.  Central  Pac.  R.  Co.,  63  Cal.  450; 
McFadden  v.  Santa  Ana,  etc.,  R.  Co.,  87  Cal. 
464;  Neale  v.  Depot  R.  Co.,  94  Cal.  425; 
Lamb  v.  Harbaugh,  105  Cal.  680;  McKune  v. 
Santa  Clara  Valley  Mill,  etc.,  Co.,  no  Cal. 
481. 
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the  aid  of  the  court;  and  it  has  been  held  that  a  mere  separation  of  the  hus- 
band and  wife  and  his  refusal  to  join  her  in  the  action  will  not  alter  the  rule.1 
(b)  Consequential  Damages.  —  Where  the  injury  to  the  wife  is  such  that  the 
husband  receives  a  separate  loss  or  damage,  as  where  he  is  put  to  expense  or 
is  deprived  of  the  society  or  the  services  of  his  wife,  he  is  entitled  to  recovery 
therefor,  and  he  may  bring  a  separate  action  in  his  own  name,8  but  apart  from 
statute  3  no  such  damages  are  recoverable  in  an  action  by  the  wife  alone  or  by 
the  husband  and  wife  jointly.* 


1.  Ezell  v.  Dodson,  60  Tex.  331;   Rice  v. 
Mexican  Nat.  R.  Co.,  8  Tex.  Civ.  App.  130. 

2.  Husband's  Eight  of  Action  for  Consequential 
Damages. —  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.  557;  McKinney  v.  Western  Stage  Co.,  4 
Iowa  423;  Laughlin  v.  Eaton,  54  Me.  158 ;  Skog- 
lund  v,  Minneapolis  St.  R.  Co.,  45  Minn.  330, 
22  Am.  St.  Rep.  733;  Blair  v.  Chicago,  etc.,  R. 
Co.,  89  Mo.  334;  Hopkins  v.  Atlantic,  etc.,  R. 
Co.,  36  N.  II.  9,  72  Am.  Dec.  287;  Cregin  v. 
Brooklyn  Crosstown  R.  Co.,  75  N.  Y.  192,  31 
Am.  Rep.  459;  Kelley  v.  Mayberry  Tp.,  154 
Pa.  St.  440;  Nanticoke  v.  Warne,  106  Pa.  St. 
376;  Henry  v.  Klopfer,  147  Pa.  St.  178;  Hunt 
v.  Winfield,  36  Wis.  154,  17  Am.  Rep.  482. 
See  also  Campbell  v.  Great  Wesiern  R.  Co., 
20  U.  C.  C.  P.  345,  563;  Fox  v.  St.  John,  23  N. 
Bruns.  244;  Hyatt  v.  Adams,  16  Mich.  180; 
Meese  z.  Fond  du  Lac,  48  Wis.  325;  Holmes 
v.  Fond  du  Lac,  42  Wis.  282.  But  compare 
Chidsey  v.  Canton.  17  Conn.  475;  Harworth 
v.  Lowell,  4  Cush.  (Mass.)  310;  Roberts  v. 
Detroit,  102  Mich.  64. 

Where  Money  Expended  Belongs  to  Wffe.  —  In 
Walden  v.  Clark,  50  Vt.  383,  in  an  action  by 
a  husband  for  loss  of  his  wife's  services  and 
money  expanded  by  reason  of  an  injury  to  his 
wife,  it  was  held  that  he  was  not  entitled  to 
claitn  damages  for  money  expended  in  the 
care,  nursing,  and  medical  attendance  of  his 
wife,  where  the  money  expended  was  fur- 
nished by  the  wife. 

Contributory  Negligence.  —  Where  the  wife  is 
not  entitled  to  recover  for  injuries  sustained 
because  she  is  guilty  of  contributory  negli- 
gence, the  husband  will  not  be  entitled  to 
recover  consequential  damages.  Winner  7/. 
Oakland  Tp.,  158  Pa.  St.  408.  See  also  Nanti- 
coke v.  Warne,  106  Pa.  St.  373. 

Eecovery  for  Mental  Suffering  of  Husband.  —  It 
seems  to  be  the  rule  that  the  right  of  action 
for  mental  suffering  is  restricted  to  the  person 
who  has  received  the  physical  injury  and  that 
the  husband  is  not  entitled  to  damages  for  his 
mental  distress  caused  by  his  wife's  condition. 
Hyatt  v.  Adams,  if>  Mich.  180;  Stone  v. 
Evans,  32  Minn.  243.  Compare  Baker  v.  Bol- 
ton, 1  Campb.  493. 

3.  Statutory  Eules  for  Eecovery  of  Consequential 
Damages.  —  Under  statutes  in  some  jurisdic- 
tions giving  to  a  married  woman  the  right  to 
carry  on  any  trade  or  business  and  to  perform 
labor  and  services  for  her  own  account,  she 
has  a  right  of  action  in  her  own  name  for  con- 
sequential damages.  Mewhirtcr  v.  Hattcn,  42 
Iowa  290,  20  Am.  Rep.  618;  Tuttlc  v.  Chicago, 
etc.,  R.  Co.,  42  Iowa  518;  Dickens  -/.  Dcs 
Moines,  74  Iowa  216;  Campbell  t.  Stagg,  37 
Kan.  419;  Jordan  7/.  Middlesex  A.  Co.,  138 
Mass.  425;  London  v.  Cunningham,  (N.  Y. 
City  Ct.  Gen.  T.)  t  Misc.  (N.  Y.)  40S;  Woolsey 
v,  Ellenville,  61   Hun  (N.  Y.)  136;  Becker  v. 
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Janinski,  (C.  PL  Tr.  T.)  27  Abb.  N.  Cas.  (N. 
Y.)  45;  Filer  v.  New  York  Cent.  R.  Co.,  49  N. 
Y.  56,  10  y\ra.  Rep.  327;  Brooks  v.  Schwerin, 
54  N.  Y.  343;  Uransky  v.  Dry  Dock,  etc.,  R. 
Co.,  n 8  N.  Y.  304,  16  Am.  St.  Rep.  759;  Fife 
v.  Oshkosh,  89  Wis.  540. 

Under  statutes  in  some  jurisdictions  also 
provision  is  made  by  statute  for  the  recovery 
of  consequential  damages  in  a  joint  action  by 
husband  and  wife.  Brockbank  v.  Whitehaven 
Junction  R.  Co.,  7  H.  &  N.  834;  Campbell  v. 
Great  Western  R.  Co.,  20  U.  C.  C.  P.  563;  Fox 
v.  St.  John,  23  N.  Bruns.  244;  McDonald  v. 
Chicago,  etc.,  R.  Co.,  26  Iowa  124,  96  Am. 
Dec.  114;  Du  Bois  v.  Baker,  120  Pa.  St.  266; 
Henry  v.  Klopfer,  147  Pa.  St.  178;  Kelley  v. 
Mayberry  Tp.,  154  Pa.  St.  440. 

4.  Consequential  Damages  Not  Eecoverable  at 
Common  Law  by  Wife  or  by  Husband  and  Wife 
Jointly — California.  —  Matthew  v.  Central 
Pac.  R.  Co.,  63  Cal.  450. 

Connecticut.  —  Fuller  v.  Naugatuck  R.  Co., 
21  Conn.  571. 

District  of  Columbia.  —  Scott  v.  Metropolitan 
R.  Co.,  4  Mackey  (D.  C.)  152. 

Indiana.  —  Rogers  v.  Smith,  17  Ind.  323,  79 
Am.  Dec.  483;  Ohio,  etc.,  R.  Co.  v.  Cosby,  107 
Ind.  32. 

Iowa.  —  McKinney  v.  Western  Stage  Co.,  4 
Iowa  420;  Mewhirter  v.  Hatten,  42  Iowa  288, 
20  Am.  Rep.  618. 

Michigan.  —  Berger  v.  Jacobs,  21  Mich.  215. 

Missouri.  —  Brown  v.  Hannibal,  etc.,  R. 
Co.,  23  Mo.  App.  214. 

New  York.  —  Lewis  v.  Babcock,  18  Johns. 
(N.  Y.)  443;  Burnham  v.  Webster,  54  N.  Y. 
Super.  Ct.  30. 

Pennsylvania.  —  King  v.  Thompson,  87  Pa. 
St.  365,  30  Am.  Rep.  364. 

Vermont.  —  Whitcomb  v.  Barre,  37  Vt.  148; 
Earl  v.  Tuppcr,  45  Vt.  275;  Kavanaugh  v. 
Janesville,  24  Wis.  618;  Shanahan  v.  Madison, 
57  Wis.  276. 

See  also  Hennies  v.  Vogel,  66  111.  401; 
Barnes  v.  Hurd,  11  Mass.  59;  Uertz  v.  Singer 
Mfg.  Co.,  35  Hun  (N.  Y.)  116. 

Slanderous  Words  Not  Actionable  Per  Se.  — 
Where  slanderous  words  are  actionable  only  by 
reason  of  special  damage  the  husband  must 
sue  alone.  Coleman  v.  Harccourt,  I  Lev.  140; 
Dcngatc  v.  Gardiner,  2  Jur.  470;  Saville  v. 
Sweeny,  4  B.  &  Ad.  514,  24  E.  C.  L.  108;  John- 
son v.  Dickcn,  25  Mo.  580;  Klein  v.  Menu,  3 
Duer  (N.  Y.)  633;  Harper  v.  I'inkston,  112  N. 
Car.  293.  Compare  Davies  v.  Solomon,  L.  R. 
7  Q.  P.  112;  Lynch  v.  Knight,  9  H.  L.  Cas. 
577;  Campbell  v.  Campbell,  25  U.  C.  C.  P. 
368. 

And  this  though  the  husband  and  wife  are 
living  separate  under  a  deed  of  separation. 
Beach  v.  Ranncv,  2  Hill  (N.  Y.)  309.  See  also 
Saville  v.  Sweeny,  4  B.  &  Ad.  514.  24  E.  C.  L. 
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(o)  Where  injury  Results  in  Death.  —  In  the  absence  of  specific  statutory  provision 
the  husband  has  no  right  of  action  for  the  death  of  the  wife  as  the  result  of  an 
injury,  except  as  the  executor  or  administrator  of  her  estate; 1  but  it  has  been 
held  that  where  a  cause  of  action  would  exist  if  the  wife  had  lived,  if  she  sur- 
vives after  the  injury  even  for  a  few  days,  the  husband  may  maintain  an  action 
for  the  loss  of  the  society  and  services  of  the  wife  during  that  time.2 

(3)  Aiding  or  Encouraging  Wife  in  Injury  to  Husband:  —  The  general  rule 
has  been  laid  down  that  he  who  knowingly  assists  the  wife  in  the  violation  of 
her  duty  as  such  is  guilty  of  a  wrong  for  which  an  action  will  lie  where  injury 
is  thereby  inflicted  upon  the  husband.3 

(4)  Alienation  of  Wife's  Affections  —  (a)  in  General.  —  The  husband  is 
entitled  to  the  society,  comfort,  and  assistance  of  his  wife,  and  whoever,  by 
the  alienation  of  her  affections,  deprives  him  thereof  commits  a  wrong  against 
the  husband  for  which  damages  are  recoverable,4  and  this  though  the  wrong- 
doer is  the  wife's  parent. s 

(b)  Facts  Requisite  to  Confer  Right  of  Action  —  In  General.  —  Actions  of  this  kind 
are  based  mainly  on  what  is  termed  the  "  loss  of  consortium,"  that  is,  loss 
of  the  conjugal  society,  affection,  and  assistance  of  the  wife.6 

Partial  Alienation.  —  The  husband  has  a  right  of  action  even  for  the  partial 
alienation  of  his  wife's  affections,  and  so  it  does  not  devolve  upon  the  plaintiff 
to  show  that  the  wife  had  affection  for  him  at  the  time  in  question,  and  that 
the  defendant  had  completely  alienated  it  from  him ; 7  and  it  has  even  been 
said  that  if  a  wife  has  no  affection  for  her  husband  another  person  has  no 
right  to  interfere  to  cut  off  any  chance  of  its  springing  up  in  the  future,  and  a 
person  so  interfering  is  liable  to  an  action  for  damages.8 

Enticing  or  Harboring  wife.  —  Actions  for  alienation  of  affections  frequently 
charge  that  the  defendant  has  harbored  the  wife,  enticed  her  away,  or  induced 
her  to  abandon  the  husband,9  but  the  alienation  of  the  wife's  affections  for 
which  the  law  gives  redress  may  be  accomplished  notwithstanding  her  con- 

108;  Coward  v.  Wellington,  7  C.  &  P.  531,  32  of  Wife's  Affections.  —  Prettyman  v.  Williamson, 

E.  C.  L.  616.  (Del.  1898)  39  Atl.  Rep.  731. 

See  the  title  Libel  and  Slander.  5.  Alienation  of  Wife's  Affections  by  Parent.  — 

Injuries  Received  Before  Marriage.  —  But   it  McKenzie  v.  Laulenschlager,  113  Mich.  171; 

has  been  held  that  the  marriage  of  a  woman  Glass  v.  Bennett,  89  Tenn.  485. 

after  injuries  received  in  a  railroad  accident  6.  Loss  of  Consortium  the  Gist  of  the  Action. — 

cannot  affect  her  in  the  recovery  of  damages  Prettyman  v.  Williamson,  (Del.  189S)  39  Atl. 

for  the  loss  of  her  capacity  to  earn  money  in  Rep.  734;   Hermance  v.  James,  (Supm.  Ct. 

an  action  by  herself  and  husband.    Raub  v.  Gen.  T.)  32  How.  Pr.  (N.  Y.)  146;   Fratini  v. 

Blairstown  Creamery  Assoc.,  56  N.  J.  L.  264.  Caslini,  66  Vt.  273,  44  Am.  St.  Rep.  843.  See 

1.  Husband's  Right  of  Action  for  Wife's  Death  also  Rudd      Rounds,  64  Vt.  439. 

by  Wrongful  Act.  —  See  the  title  Death  by  7.  Right  of  Action  for  Partial  Alienation  of 
Wrongful  Act,  vol.  8,  p.  888.  Affection.  —  Fratini  v.  Caslini,  66  Vi.  275,  44 

2.  Baker  v.  Bolton,  1  Campb.  493;  Long  v.      Am.  St.  Rep.  843. 

Morrison,  14  Ind.  596,  77  Am.  Dec.  72;  Hyatt  Right  to  Enjoin  Further  Interference  with  Wife. 

v.  Adams,  16  Mich.  195;   Philippi  v.  Wolff,  — In  Ex  p.  VVarfield,  (Tex.  Crim.  1899)  50  S. 

(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.)  W.  Rep.  937,  il  was  held  that  in  a  suit  brought 

199;  Lynch  v.  Davis,  (Supm.  Ct.  Spec.  T.)  12  for  damages  on  an  alleged  partial  alienation  of 

How.  Pr.  (N.  Y.)  323.  the  affections  of  the  plaintiff's  wife,  in  which 

3.  Aiding  or  Encouraging  Wife  in  Injury  to  it  was  averred  that  on  account  of  the  past  con- 
Husband. —  Barnes  v.  Allen,  30  Barb.  (N.  Y.)  duct  of  the  defendant  in  that  suit  the  plaintiff 
668;  Hoard  v.  Peck,  56  Barb.  (N.  Y.)  202.  was  apprehensive  and  had  just  grounds  to 

Selling  Laudanum  to  Wife.  —  Thus  an  action  fear  that  by  continuance  thereof  the  wife's 

may  be  maintained  by  a  husband  against  a  affections  would    be   entirely  alienated,  the 

druggist  to  recover  damages  for  selling  to  the  plaintiff  had  the  right  to  invoke  the  restrain- 

plaintiff's  wife   secretly,  from    day  to  day,  ing  power  of  a  court  of  equity  to  prevent  the 

large  quantities  of  laudanum  to  be  used  by  utter  alienation  of  his  wife's  affections,  and 

her  as  a  beverage,  which  were  so  used  by  her  the  defendant  could  be  enjoined  from  speak- 

with  the  defendant's  knowledge  and  without  ing  to  or  talking  with  her,  or  visiting  the 

the  knowledge  or  consent  of  the  husband.  house  where  she  was  staying. 

Hoard  v.  Peck,  56  Barb.  (N.  Y.)  202.    To  the  8.  Prettyman  v.  Williamson,  (Del.  1898)  39 

same  effect  see  Holleman  v.  Harward,  119  N.  Atl.  Rep.  734. 

Car.  150.  9.  Jonas  v.  Hirshburg,  18  Ind.  App.  601; 

4.  Right  of  Husband  to  Recover  for  Alienation  Higham  v.  Vanosdol,  101  Ind.  161 ;  Tasker 
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tinued  residence  under  the  husband's  roof;  indeed,  it  has  been  said  that  such 
continued  residence,  after  the  alienation  has  been  effected,  so  far  from  leaving 
the  husband  without  a  good  cause  of  action,  contributes  an  aggravation  to  the 
injury  from  which  an  elopement  might  well  be  accepted  in  the  nature  of  an 
alleviation.1 

Adultery.  —  Nor  is  it  necessary  for  the  maintenance  of  the  action  that  it  be 
shown  that  the  defendant  has  debauched  the  wife,2  and  indeed,  in  an  action 
for  the  alienation  of  the  wife's  affections,  and  for  her  enticement  away  from 
the  husband,  it  has  been  held  that  proof  of  adultery  was  inadmissible  where 
the  declaration  contained  no  averment  of  adulterous  intercourse.3 

Effect  of  Husband's  Consent.  —  It  is  a  general  rule  of  law  that  no  one  can  main- 
tain an  action  for  a  wrong  when  he  consents  or  contributes  to  the  acts  which 
cause  the  loss.  Under  this  principle  the  law  is  clearly  settled  that  the  hus- 
band's consent  to  the  wife's  acts  will  go  in  bar  of  an  action  for  alienation  of 
the  wife's  affections.4 

Marriage.  —  In  this  action  direct  proof  of  a  formal  marriage  is  not  requisite, 
but  evidence  of  cohabitation  and  repute  and  of  the  defendant's  admission 
that  the  plaintiff  and  his  alleged  wife  were  married  may  be  allowed  to  satisfy 
the  jury.5 

(c)  Damages  Recoverable  — ■  Compensatory  Damages.  —  The  measure  of  damages  in  an 
action  for  alienation  of  the  wife's  affections  is,  as  a  general  rule,  the  value  of 
her  conjugal  society,  affection,  and  assistance,6  less,  it  has  been  held,  the 
value  of  the  husband's  duty  to  support,  clothe,  cherish,  and  care  for  her,  when 
this  duty  has  not  been  discharged  by  the  husband,  as  where  the  wife  is  living 
apart  from  the  husband.7 

Injury  to  Feelings  and  Reputation.  —  It  has  been  held  also  that  the  husband  may 
recover  for  the  injury  done  to  his  feelings  and  for  the  disgrace  and  dishonor 
brought  upon  him  and  his  family.8 

Exemplary  Damages.  —  Where  it  appears  that  the  defendant  wilfully  and 
maliciously  committed  the  injury,  the  plaintiff,  in  addition  to  any  compensa- 
tory damages,  is  entitled  to  damages  as  a  punishment  to  the  defendant  and  as 
an  example  to  others;  but  such  damages  are  based  on  the  enormity  of  the 
offense,  and  its  malicious,  wilful,  and  aggravated  character  must  be  proved 
before  awarding  exemplary  damages.9 

Circumstances  in  Mitigation  of  Damages.  —  Evidence  which  tends  to  show  that  the 
plaintiff  has  in  fact  suffered  less  injury  than  would  otherwise  be  the  probable 
inference  from  the  act  complained  of  will  be  received  in  mitigation  or  reduction 
of  damages. 10 

(dj  Evidence  —  Mutual  Feelings  of  Husband  and  Wife.  —  In  an  action  for  the  aliena- 

Stanley,  153  Mass.  148:  Hartpence  v.  Rogers,  Atl.  Rep.  733;  Hartpence  v.  Rogers,  143  Mo. 

143  Mo.  623;  Glass  v.  Bennett,  89  Tenn.  481;  623;  Rudd  v.  Rounds,  64  Vt.  432. 

Rudi  v.  Rounds,  64  Vt.  439.  7.  Rudd  v.  Rounds,  64  Vt.  432.    See  also 

1.  Enticement  of  Wife  Away  from  Home  Not  F'rettyman  v.  Williamson,  (Del.  1898)  39  Atl. 
Essential. —  Rinehart  v.  Bills,  82  Mo.  534.  52  Rep.  733. 

Am.  Rep.  3H5  ;  llccrmance  v.  James,  47  Barb.  8.  Injury  to  Feelings  and  Reputation  as  Element 

(N.  Y.)  125.    Compare  Lellis  v.  Lambert,  24  of  Damages.  —  Hartpence  v.  Rogers,  143  Mo. 

Ont.  App.  653.  623. 

2.  Adultery  Not  an  Essential  Element  of  Cause  9.  Exemplary  Damages. —  Pretlyman  v.  Wil- 
of  Action.  —  I ligham  v.  Vanosdol,  101  Ind.  160;  liamson,  (Del.  189S)  39  Atl.  Rep.  734;  Hart- 
Rinchart  -v.  Bills,  82  Mo.  534,  52  Am.  Rep.  pence  v.  Rogers,  143  Mo.  623.  Sec  also  Jonas 
385.  Compare  Lellis  v.  Lambert.  24  Ont.  App.  v.  Ilirshburg,  18  Ind.  App.  581.  Compare 
653.  Frenrh  v,  Dcane,  19  Colo.  504. 

3.  Perry  v.  Lovcjoy,  49  Mirh.  529.  10.  Circumstances  in  Mitigation  of  Damages.  — 

4.  Effect  of  Husband's  Consent  to  Wife's  Act. —  Prettyman  v,  W  illiamson,  (Del.  [8y8)  30  Ail. 
Prettyman  v.  Williamson,  (Del.  1K9S)  39  Atl.  Rep.  734. 

Rep.  73.4;  Peek  v.  Traylor,  (Ky.  1^9?))  34  S.  W.  Evidenco  of  Unhappy  Relations  Between  Hus- 

Rcp.  705.  band  and  Wife  Prior  to  Alienation  Admissiblo  in 

6.  Direct  Proof  of  Formal  Marriago  Unnecos-  Mitigation  of  Damages.  —  1 1  i^b  im  v.  Vanosdol, 

sary.  —  Perry  v.  Lovcjoy,  49  Mich.  532.  lot  ind.  105;  lladley      lleywood,  121  Mass. 

6.  Valuo  of  Consortium  as  Measuro  of  Damages.  236. 

—  Prettyman  v.  Williamson,  (Del.   1898)   39  Negligence  Not   Amounting   to  Consent.  —  It 
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tion  of  the  wife's  affections  it  is  relevant  to  inquire  as  to  the  terms  upon  which 
the  husband  and  wife  lived  together  before  her  connection  with  the  defend- 
ant.1 It  is  usual  to  give  evidence  of  what  they  have  said  or  written  to  or  of 
each  other  in  order  to  show  their  mutual  temper  and  conduct,  and  whether 
they  were  living  with  each  other  on  good  or  bad  terms.2  It  is,  however, 
always  required  that  proof  should  be  given  that  the  declarations  or  letters  of 
the  wife,  when  the  husband  is  the  plaintiff,  purporting  to  express  her  feelings, 
were  made  or  written  prior  to  the  existence  of  any  facts  calculated  to  excite 
suspicion  of  misconduct  on  her  part,  and  when  the  husband  had  no  grounds 
to  suspect  collusion.3 

Feelings  of  Wife  Towards  Defendant.  —  In  this  action  it  is  proper  also  to  show  the 
feelings  of  the  wife  towards  the  defendant  during  the  whole  period  of  aliena- 
tion, and  her  correspondence  with  him  is  admissible  for  that  purpose,4  but 
although  this  evidence  is  admissible,  it  is  necessary,  in  order  to  hold  the 
defendant  in  damages,  to  show  that  he  was  wilfully  responsible  for  the  wife's 
affection  for  him.5 

(5)  Enticing  or  Harboring  Wife.  — -  An  action  for  damages  will. lie  on  the 
part  of  the  husband  against  a  person  who  has  by  fraud,  persuasion,  or  violence 
enticed  his  wife  away  from  him,  or  harbored  her.  This  question  will  be  found 
treated  in  a  preceding  portion  of  this  work.® 

(6)  Criminal  Conversation.  — ■  A  full  discussion  of  the  action  for  criminal 
conversation  will  be  found  elsewhere  in  this  work.7 

(7)  Alienation  of  Husband 's  Affections  —  (a)  Right  of  Action  in  General.  —  In 
some  jurisdictions  the  substantive  right  of  a  married  woman  to  maintain  an 
action  at  common  law  for  the  alienation  of  her  husband's  affections  has  been 
denied.*  On  the  other  hand,  the  rule  has  been  broadly  laid  down  that  a  mar- 
ried woman,  independently  of  any  statute,  has  a  right  of  action  for  the  aliena- 
tion and  loss  of  her  husband's  conjugal  affection  and  society,  and  may  sue 
therefor  in  her  own  name  without  joining  her  husband  as  coplaintiff.9  By 
still  other  authorities  it  is  held  that  at  common  law  a  married  woman  has  a 
cause  of  action  against  a  party  who  wrongfully  alienates  the  affections  of  her 
husband,  but,  by  reason  of  the  disability  of  coverture,  that  right  remains  in 
abeyance  and  cannot  be  prosecuted  by  the  feme  covert  in  her  own  name.10 

has  been  said  also  that  if  the  husband  be  the  plaintiff.    Rudd  v.  Rounds,  64  Vt.  432; 

guilty  of  negligence  and  loose  and  improper  Gilchrist  v.  Bale,  8  Watts  (Pa.)  355,  34  Am. 

conduct  respecling  the  wrongful  acts  of  the  Dec.  469. 

wife,  not  amounting  to  consent  on  his  part,  3.  Higham  v.  Vanosdol,  101  Ind.  161 ;  Fra- 

such  conduct  may  be  considered  in  litigation  tini  v.  Caslini,  66  Vt.  273,  44  Am.  St.  Rep. 

or  reduction  of  the  damages.    Prettyman  v.  843. 

Williamson,  (Del.  i8q8)  39  Atl.  Rep.  734.  4.  Evidence  of  Wife's  Feelings  Towards  Defend- 

1.  Evidence  of  Mutual  Feelings  of  Husband  and  ant. —  Puth  v:  Zimbleman,  99  Iowa  641; 
Wife.  —  Fratini  v.  Caslini,  66  Vt.  273,  44  Am.  Childs  v.  Muckler,  105  Iowa  279;  Rudd  v. 
St.  Rep.  843;  Rudd  v.  Rounds,  64  Vt.  439.  Rounds,    64  Vt,   439.     See   also   Edgell  v. 

Divorce  Negativing  Reconciliation.  —  Where,  Francis,  66  Mich.  303. 

afler  the  commencement  of  an  action  for  the  5.  Childs-'.  Muckler,  105  Iowa  279. 

alienation  of  the  wife's  affections,  the  plaintiff  6.  Action  for  Enticement  or  Harboring  of  Wife, 

instituted  proceedings  against  the  wife  for  di-  — See  the  title  Abduction,  vol  r,  p.  163. 

vorce,  and  obtained  a  decree,  it  was  held  that  7.  See  the  title   Criminal  Conversation, 

it  was  competent  to  show  the  fact  of  the  di-  vol.  8,  p.  260. 

vorce  for  the  purpose  of  negativing  any  claim  8.  Lellis  v.  Lambert,  24  Ont.  App.  653;  Mor- 

that  there  had  been  up  to  that  time  a  reconcili-  gan  v.  Martin,  92  Me  190;  Doe  v.  Roe,  82  Me. 

ation  between    the    husband    and   the  wife.  503;  Houghton  v.  Rice,  (Mass  1899)  54  N.  E. 

Mead  v.  Randall,  in  Mich.  268.  Rep.  843;   Duffies  v.  Duffies,  76  Wis.  374,  20 

2.  Perry  v.  Lovejoy,  49  Mich.  530;  McKen-  Am.  St.  Rep.  79;  Crocker  v.  Crocker,  decided 
zie  v.  Lautenschlager,  113  Mich.  171;  Rudd  v.  in  ihe  United  States  Circuit  Court  under  the 
Rounds,  64  Vt.  439;  Fiatini  v.  Caslini.  66  Vt.  laws  of  Massachusetts^  and  cited  in  50  Cent.  L. 
273,  44  Am.  St.  Rep.  843.    See  also  White  v.  J.  222. 

Ross,  47  Mich.  172.  9.  Foot  v.  Card,  58  Conn.  4,  18  Am.  St. 

The  defendant  has  a  right  to  show  what  the  Rep.  258. 

wife,  when  exhibiting  wounds  and    bruises  10.  Haynes  v.  Nowlin,  129  Ind.  584,  2S  Am. 

claimed  to  have  been  inflicted  by  the  husband,  St.  Rep.  213;   Postlewake  v.   Postlewaile,  I 

said  of  their  effect  upon  her  feelings  towards  Ind.  App.  473;  Smith  v.  Smith,  98  Tenn.  101. 
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Nor  can  she  sue  by  joining  with  her  husband,  since  this  would  allow  him  to 
join  in  an  action  for  an  injury  which  he  had  caused,  though  he  acted  under 
the  influence  of  another.1  If,  however,  the  husband  dies  or  there  is  an  abso- 
lute divorce,  the  right  of  action  remains  in  the  property  of  the  wife,  and  may 
be  prosecuted  by  her  as  a  feme  sole'1 

Under  Enabling  statutes.  —  In  some  jurisdictions  in  which  the  right  to  damages 
in  such  a  case  is  regarded  as  belonging  to  the  wife  at  common  law,  it  has  been 
held  that  the  wife  can  maintain  an  action  therefor  under  statutes  enabling  her 
to  sue  as  a  feme  sole.3  And  in  other  jurisdictions  the  same  conclusion  has 
been  reached,  under  the  various  Married  Women's  Acts  tending  to  give  equal 
rights  to  husband  and  wife,  irrespective  of  any  substantive  right  existing  at 
common  law.4 

(b)  Facts  Requisite  to  Confer  Right  of  Action  —  In  General.  —  As  in  the  case  of 
actions  for  the  alienation  of  the  wife's  affections,  the  wife's  right  of  action 
rests  upon  the  loss  of  the  consortium.5 

Direct  Acts  of  Interference.  —  In  order  to  sustain  an  action  for  the  alienation  of 
the  husband's  affections  it  must  appear,  in  addition  to  the  fact  of  alienation 
or  the  fact  of  the  husband's  infatuation  for  the  defendant,  that  there  had  been 
adirect  interference  on  the  defendant's  part,  sufficient  to  satisfy  the  jury  that 
the  alienation  was  caused  by  the  defendant,  and  the  burden  of  proof  is  on  the 
plaintiff  to  show  such  interference.6 

Action  Against  Husband's  Parents.  —  A  distinction  seems  to  be  made  between  an 
action  against  a  stranger,  and  an  action  against  the  parents  of  the  husband. 
Where  the  father  or  mother  is  charged  with  the  alienation,  the  quo  animo  is 
said  to  be  the  important  consideration.7  Parents  are  under  obligation  by  the 
law  of  nature  to  protect  their  children  from  injury  and  relieve  them  when  in 
distress,  and  this  obligation  is  recognized  by  the  common  law.  Accordingly 
it  appears  that  though  a  parent  directly  interferes,  as  by  giving  to  his  son 
advice  on  his  domestic  affairs,  the  wife  will  have  no  cause  of  action  against  the 
parent,  though  the  result  of  his  action  is  the  alienation  of  the  husband's  affec- 
tions, if  he  acts  in  good  faith ;  and  the  motive  of  the  parent  in  such  case  is 
presumed  to  be  good  until  the  contrary  is  proved.8 

Adultery  or  "Procuring  and  Enticing."  —  By  some  of  the  authorities  it  is  main- 
tained that  at  common  law  there  can  be  no  action  by  a  wife  for  the  alienation 
of  the  husband's  affections  where  no  adultery,  or  "  procuring  and  enticing  " 
the  husband  to  continue  absent  and  apart  from  her,  or  "  harboring  and  secret- 

1.  Bassett  v.  Bassett,  20  III.  App.  544.  mons  v.  Simmons,  (Supm.  Ct.)  21  Abb.  N.  Cas. 

2.  Postlewaite  v.  Postlewaite,  I  Ind.  App.  (N.  Y.)  469.  Compare  Van  Arnam  v.  Ayers,  67 
473;  Smith  v.  Smith,  98  Tenn.  101.  Barb.  (N.  Y.)  544. 

3.  Right  of  Action  under  Statutes   Enabling  See  also  Smith  v.  Smith,  98  Tenn.  101. 
Wife   to  Sue  as  Feme  Sole—  United  Slates. —  4.  Bassettf.  Bassett,  20  111.  App.  547;  Huling 
Mehrhoff  v.  MehrholT,  26  Fed.  Rep.  13,  declar-  v.  Huling,  32  111.  App.  522;  Price  v.  Price,  91 
ing  the  law  under  the  Kansas  statute.  Iowa  693,  51  Am.  St.  Rep.  360;  Warren  v 

Indiana.  —  Logan  v.   Logan,  77  Ind.  558;  Warren,  89   Mich.   123;    Lockwood  v.  Lock 

Haynes  7/.  N'owlin,  129  Ind.  581,  28  Am.  Si.  wood,  67  Minn.  476;   Seaver  v.  Adams,  66  N 

Rep.  213;  Wolf  v.  Wolf,  130  Ind.  599;  Postle-  H.   142,  49  Am.  St.  Rep.  597;   Westlakc  v 

waite  v.  Postlewaite,  1  Ind.  App.  473;  Adams  Westlakc,  34  Ohio  St.  621.  32  Am.  Rep.  397 

v.  Main,  3  Ind.  App.  232,  50  Am.  St.  Rep.  266;  Compare  Mulford  v.  Clewell,  21  Ohio  St.  191. 

Holmes  v.   Holmes,   133  Ind.  386;   Reed  v.  5.  Van  Olinda  v.  Hall.  88  Hun  (N.  Y.)  452 

Reed,  6  Ind.  App.  317,  51  Am.  St.  Rep.  310;  Lockwood  v.  Lockwood,  67  Minn.  476. 

Railsback  v.  Railsback,  12  Ind.  App.  659.  6.  Waldron  v.  Waldron,  45  Fed.  Rep.  315 

Missouri. — Clow  v.  Chapman,  125  Mo.  EOT,  Van  Olinda  v.  Hall,  88  Hun  (N.  Y.)  452;  Whit 

46  Am.  St.  Rep.  468;   Nichols  v.  Nichols,  134  man  v.  Egbert,  27  N.  Y.  App.  Div.  374.  See 

Mo.  187.  also  Hodecker  v.  Strieker,  (Supm.  Ct.  Spec. 

New  York.  — Jayncs  v.  Jayncs,  39  Hun  (N.  T.)  39  N.  Y.  Supp.  515. 

Y.)40;  Brciman  v.  Paasch,  (Brooklyn  City  Ct.  7.  Rice  v.  Rice,  104  Mich.  371. 

Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.)  249;  Baker  v.  8.  Huling  v.  Huling,  32  111.  App.  522;  Rice 

Baker,  (Supm.  Ct.  Spec.  T.)  16  Abb.  N.  Cas.  v.  Rice,  104  Mich.  371;  Tucker  v.  Tucker,  74 

(N.  Y.)  293;  Warner  v.  Miller,  (Supm.  Ct.)  17  Miss.  93;    Pollock  v.  Pollock.  (C.  PI.  Gen.  T.) 

Abb.  N.  Cas.  (N.  Y.)  221;  Churchill  v.  Lewis,  9  Misc.  (N.  Y.)  82,  citing  9  Am.  and  Eng. 

(Supm.  Ct.)  17  Abb.  N.  Cas.  (N.  Y.)  226;  Sim-  Encyc.  ok  Law  (1st  cd.)  834. 
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ing  "  him  is  shown.1  On  the  other  hand,  it  has  been  held  not  to  be  a  pre- 
requisite  to  the  right  of  the  plaintiff  to  maintain  the  action  that  she  should 
have  been  abandoned  by  the  husband  in  the  literal  sense.3 

Effect  of  Wife's  Consent.  —  To  sustain  the  action  it  must  appear  that  the  wife 
w  as  not  a  consenting  party.3 

(o)  Damages  Recoverable.  —  It  has  been  held  that  in  an  action  for  the  alienation 
of  her  husband's  affections  the  plaintiff  may  recover  for  the  loss  of  the  hus- 
band's support,  affection,  society,  and  protection,*  and  for  mental  anguish, 
mortification,  and  injury  to  her  feelings.5  The  amount  of  damages  lies  in  the 
sound  discretion  of  the  jury,  since  they  are  not  capable  of  actual  measurement.0 

(d)  Evidence  —  Prior  Relations  Between  Husband  and  Wife. —  In  an  action  for  the 
alienation  of  the  husband's  affections,  evidence' is  admissible  tending  to  show 
the  state  of  domestic  happiness  in  which  the  plaintiff  and  her  husband  had 
lived  prior  to  the  alleged  alienation,7  and  for  this  purpose  declarations  made 
by  the  husband  long  before  the  commencement  of  the  suit  have  been  held  to 
be  competent  as  bearing  upon  the  state  of  his  feelings  towards  his  wife.8 

(8)  Enticement  or  Abduction  of  Husband.  —  Under  statutes  in  some  juris- 
dictions the  wife  may  maintain  an  action  in  her  own  name  against  a  person 
who  has  induced  her  husband  to  abandon  her,9  the  gist  of  the  action  being 
the  loss  of  the  consortium.10 

Proof  of  Interference  Inducing  Abandonment.  —  But  to  maintain  this  action  it  must 
be  established  that  the  husband  was  induced  to  abandon  the  wife  by  some 
active  interference  on  the  part  of  the  defendant.11 

Action  Against  Parent.  —  And  where  the  action  is  brought  against  the  parent 
of  the  husband,  it  must  further  be  made  to  appear  that  the  parent  acted  in 


1.  Lellis  v.  Lambert,  24  Ont.  App.  653; 
Houghton  v.  Rice,  (Mass.  1899)  54  N.  E.  Rep. 
843- 

2.  Foot  v.  Card,  58  Conn.  11,  18  Am.  St. 
Rep.  258. 

3.  Wife's  Consent  as  Barring  Right  of  Action. 

—  Van  Olinda  v.  Hall,  88  Hun  (N.  Y.)  452. 

4.  Loss  of  Consortium  Principal  Element  of 
Damages.  —  Waldron  v.  Waldron,  45  Fed.  Rep. 
322;  Rice  v.  Rice,  104  Mich.  371;  Wilson  v. 
Coulter,  29  N.  Y.  App.  Div.  85. 

5.  Injury  to  Feelings  as  Element  of  Damages.  — 
Waldron  v.  Waldron,  45  Fed.  Rep.  322;  Rice 
v.  Rice,  104  Mich.  371. 

6.  Rice  v.  Rice,  104  Mich.  371. 
Deduction  of  Wife's  Earnings.  —  It  has  been 

held  that  though  the  services  of  a  wife  belong 
to  her  husband,  the  defendant,  in  an  action 
for  the  alienation  of  affections,  has  no  right  to 
show  the  plaintiff's  ability  to  earn  money,  for 
the  purpose  of  setting  off  her  earnings  against 
her  maintenance.  Bowersox  v.  Bowersox,  115 
Mich.  24. 

Social  Position  of  Parties.  —  It  seems  that  the 
social  position  of  the  husband  and  wife  may 
be  taken  into  consideration  by  the  jury  as 
bearing  upon  the  value  of  the  husband's  con- 
sortium. Bailey  v.  Bailey,  94  Iowa  598;  Rice 
v.  Rice,  104  Mich.  371. 

Wealth  and  Social  Position  of  Defendant.  —  It 
has  been  held  that  in  an  action  for  the  aliena- 
tion of  the  husband's  affections,  a  direction  to 
the  jury  to  take  into  consideration  the  wealth 
and  social  position  and  the  pecuniary  circum- 
stances of  the  defendant  in  aggravation  of 
damages  is  erroneous.  Bailey  v.  Bailey,  94 
Iowa  598.  Compare  Waldron  v.  Waldron,  45 
Fed.  Rep.  322. 

Exemplary  Damages.  —  If  the  jury  believes 


that  the  injury  was  inflicted  wantonly  and 
maliciously,  it  may  assess  exemplary  or  puni- 
tive damages.  Lockwood  v.  Lockwood,  67 
Minn.  476. 

7.  Bailey  v.  Bailey,  94  Iowa  598. 

8.  Bailey  v.  Bailey,  94  Iowa  598. 

9.  Enticement  or  Abduction  of  Husband.  —  Wil- ' 
liams  v.  Williams,  20  Colo.  51;  Hcdgkinson  v. 
Hodgkinson,  43  Neb.  269,  47  Am.  St.  Rep.  759; 
Romaine  v.  Decker,  11  N.  Y.  App.  Div.  20; 
Wilson  v.  Coulter,  29  N.  Y.  App.  Div.  85; 
Gernerd  v.  Gernerd,  185  Pa.  St.  233. 

Action  Against  Another  Woman.  —  Thus  re- 
covery may  be  had  against  another  woman. 
Jaynes  v.  Jaynes,  39  Hun  (N.  Y.)40;  Bennett 
v.  Bennett,  116  N.  Y.  584;  Romaine  v.  Decker, 
11  N.  Y.  App.  Div.  20. 

Action  Against  Parents  of  Husband.  —  The 
action  may  be  maintained  also  against  the 
father  or  mother  of  the  husband.  Huling  v. 
Huling,  32  111.  App.  522;  Rice  v.  Rice,  104 
Mich.  371;  Tucker  v.  Tucker,  74  Miss.  93; 
Pollock  v.  Pollock,  (C.  PI.  Gen.  T.)  9  Misc. 
(N.  Y.)  82. 

And  where  it  was  shown  that  the  father  and 
mother  of  the  husband  acted  in  concert  in  in- 
ducing the  separation  of  their  son  from  the 
plaintiff,  it  was  held  that  the  action  might  be 
brought  against  them  jointly  for  the  joint 
wrong,  although  each  defendant  did  not  par- 
ticipate directly  in  all  the  conversations  and 
acts  of  the  other.  Price  v.  Price,  qi  Iowa  693, 
51  Am.  St.  Rep.  360.  See  also  Young  v. 
Young,  8  Wash.  81. 

10.  Buchanan  v.  Foster,  23  N.  Y.  App.  Div. 
542. 

11.  Buchanan  v.  Foster,  23  N.  Y.  App.  Div. 
542.  See  also  Wilson  v.  Coulter,  29  N.  Y. 
App.  Div.  85. 
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bad  faith,  for  good  faith  on  his  part  will  be  presumed  until  the  contrary  is 
shown.1 

2.  Liabilities  as  to  Third  Persons  —  a.  Of  HUSBAND ■ — (i)  On  His  Own  Con- 
tracts. —  It  may  be  laid  down  as  a  general  rule  that  the  liability  of  a  husband 
on  his  own  contracts  is  unaffected  by  coverture. 

Contracts  in  Name  of  Wife.  —  He  will  be  liable  on  his  contracts  made  for  his 
benefit  though  made  in  the  wife's  name.3  And  at  common  law,  since  the  wife 
is  incapable  as  a  general  rule  of  entering  into  contracts,  the  husband  will  be 
liable  on  the  contracts  made  by  him  in  her  name  as  her  agent,3  and  this  on  a 
well-established  principle  of  agency.4  Moreover,  he  may  be  held  liable  on 
contracts  made  in  her  name,  though  by  principles  of  equity  or  by  statute  she 
is  capable  of  contracting,  in  a  case  where  he  acts  without  her  authority.5 

Joint  Contract  of  Husband  and  Wife.  —  There  is  nothing  in  the  marriage  relation 
to  prevent  the  husband  from  entering  into  a  joint  contract  with  the  wife  in 
cases  where  she  has  the  capacity  to  contract.6  And  where  a  husband  and 
wife  jointly  execute  a  contract,  and  by  reason  of  disability  the  wife  is  not 
bound,  the  husband  remains  bound,  especially  when  the  fact  of  the  disability 
is  known  to  him.7 

(2)  Wife  s  Antenuptial  Contracts  —  (a)  Common-law  Doctrine  stated. — ■  At  com- 
mon law  the  husband  is,  during  coverture,  liable  for  the  antenuptial  debts  of 
the  wife  to  the  extent  of  his  property,  whether  he  knew  of  their  existence  or 
not,  and  whether  he  obtained  any  property  from  her  or  not.8  By  some  of  the 
authorities  this  rule  is  made  to  depend  on  the  fact  that  by  marriage  the  legal 


1.  Hilling  v.  Huling,  32  111.  App.  522; 
Tucker  v.  Tucker,  74  Miss.  93;  Pollock  v.  Pol- 
lock, (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  82,  and 
citing  9  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
834.  See  also  Price  v.  Price,  91  Iowa  693,  51 
Am.  St.  Rep.  360;  Rice  v.  Rice,  104  Mich.  371; 
Young  v.  Young,  8  Wash.  81. 

2.  Husband's  Liability  for  His  Contracts  in 
Wife's  Name. — Thus  in  Shields  v.  Casey,  155 
Pa.  St.  253,  35  Am.  St.  Rep.  879,  it  was  held 
that  if  a  husband  subscribes  to  stock,  and  it  is 
shown  that  the  subscription  is  for  himself  and 
not  for  his  wife,  he  cannot  avoid  responsibility 
for  the  amount  of  the  subscription  by  placing 
it  in  the  name  of  his  wife.  And  see  National 
Commercial  Rank  v.  McDonnell,  92  Ala.  397. 

3.  Husband's  Liability  on  Contracts  Made  as 
Wife's  Agent.  —  National  Commercial  Bank  -•. 
McDonnell,  92  Ala.  397;  Hoppe  v.  Saylor,  53 
Mo.  App.  4;  Ingram  v.  Nedd,  44  Vt.  462. 
Compare  Taylor  v.  Shelton,  30  Conn.  127. 

4.  See  the  title  Agency,  vol.  1,  p.  1122. 

5.  Dodge  v.  Knowles,  114  U.  S.  435.  See 
generally  the  title  AGENCY,  vol.  I,  p.  1124. 

6.  Joint  Contract  of  Husband  and  Wife,  the  Lat- 
ter Having  Capacity  to  Contract.  —  Fitz  pa  trick  v. 
Reilly,  46  III.  App.  520;  Sturmfelsz^.  Frickey, 
43  Md.  569;  Reiman  v.  Hamilton,  in  Mass. 
245;  McGavock  v.  Whitfield,  45  Miss.  452; 
Vanneman  v,  Swedcsboro  Loan,  etc.,  Assoc., 
42  N.  J.  Eq.  263;  Granger  v.  Roll,  6  S.  Dak. 
611;  Holmes  v.  Reynolds,  55  Vt.  39;  Reed  v. 
Newcomb,  59  Vt.  630.  See  also  Matter  of 
Grove,  6  Dcm.  (N.  Y.)  369. 

7.  Husband  Liable  on  Joint  Contract  though 
Wife  Is  under  Disability  to  Contract.  —  Wilson  v. 
Fridcnberg,  22  Fla.  114;  Johnston  v.  Jones,  12 
B.  Mon.  (Ky.)  320;  Browning  v.  Carson,  163 
Mass.  261;  Pickens  v.  Kniseley,  36  W.  Va.  794. 
Sec  also  Bellows  v  Litchfield,  83  Iowa  36. 

Where  a  note  executed  by  husband  and  wife 
1b  void  as  to  the  wife,  the  husband  is  still  liable 


as  the  maker.  Browning  v.  Carson,  163  Mass. 
255- 

And  it  has  been  held  that  a  wife's  coverture 
is  no  bar  to  a  recovery  against  her  husband  on 
her  promissory  note  where  he  is  surety.  Mc- 
Gavock v.  Whitfield,  45  Miss.  452;  Willing- 
ham  v.  Leake,  7  Baxi.  (Tenn.)  453. 

8.  Liability  of  Husband  for  Wife's  Antenuptial 
Debts  at  Common  Law  —  England.  —  Beck  v. 
Pierce,  23  Q.  B.  D.  320;  Lewis  v.  Nangle, 
Ambl.  150. 

Indiana.  —  Iletrick  v.  Hetrick,  13  Ind.  44. 
Massachusetts.  —  Pitkin    v.    Thompson,  13 
Pick.  (Mass.)  64;  Haines  v.  Corliss,  4  Mass. 
659;  Howes  v.  Bigelow,  13  Mass.  389. 

Mississippi.  —  Cannon  v.  Grantham,  45 
Miss.  94. 

Ohio.  —  Alexander  v.  Morgan,  31  Ohio  St. 
546. 

South  Carolina.  —  Clawson  v.  Hutchinson, 
II  S.  Car.  323. 

Tennessee.  —  Allen  v.  McCulIough,  2  Hcisk. 
(Tenn.)  174,  5  Am.  Rep.  27. 

Wisconsin.  —  Plainer  v.  Patchin,  19  Wis.  333. 
See  also  Barnes  v.  Underwood,  47  N.  Y.  354. 
Action  for  Use  and  Occupation  of  House. —  In 
Richardson  v.  Hall,  1  Brod.  &  B.  50,  5  E.  C. 
L.  14,  it  was  held  that  a  husband  was  not 
liable,  in  an  action  for  use  and  occupation,  to 
pay  for  the  enjoyment  of  a  house  by  his  wife 
dum  sola.  Dallas,  C.  J.,  said:  "We  think 
that  in  this  case  the  husband  is  not  liable  in 
this  form  of  action,  without  inquiring  whether 
he  would  be  liable  in  an  action  of  a  different 
description.  This  is  an  action  given  by  ihc 
statute  for  use  and  occupation.  The  use  and 
occupation  is  made  the  measure  of  the  dam- 
ages, and  the  plaintiff  can  only  recover  to  the 
extent  of  the  occupation  proved." 

Debts  Contracted  by  Widow  by  Previous  Mar- 
riage. —  A  second  husband  will  be  liable  for 
debts  contracted  by  his  wife  while  she  was  a 
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existence  of  the  wife  is  merged  in  that  of  the  husband,1  though  by  other 
decisions  the  ground  of  the  liability  is  made  to  rest  on  the  fact  that  by  mar- 
ri.ige  the  husband  acquires  an  absolute  title  to  all  the  personal  property  of  the 
wife  and  is  entitled  to  the  use  of  her  real  estate  during  coverture.2 

(b)  Doctrine  under  Statute  —  Effect  of  Separate  Property  Acts.  —  It  seems  to  be  the  pre- 
vailing rule  that  the  husband's  liability  for  the  wife's  antenuptial  contracts  is 
not  taken  away  by  statutes  securing  to  the  married  woman  the  right  to  hold 
property.3 

Statutes  Expressly  Releasing  Husband  from  Liability.  —  But  by  statute  in  some  of  the 
states  the  husband  is  expressly  released  from  all  liability  for  the  wife's  ante- 
nuptial debts.1  Under  statutes  in  some  jurisdictions  it  has  been  held  that  to 
charge  the  husband  with  the  debts  of  the  wife  contracted  before  marriage,  it 
must  appear  that  he  has  received  property  or  effects  in  the  right  of  his  wife 
sufficient  to  pay  them,  and  he  cannot  be  charged  with  the  debts  of  his  wife 


widow  by  a  previous  marriage.  Mitchinson 
v.  Hewson,  7  T.  R.  344. 

Liability  as  Shareholder  in  Joint-stock  Company. 

—  The  rule  of  the  text  has  been  applied  so  as 
to  make  the  husband  liable  to  contribute  to  the 
payment  of  the  debts  of  a  joint-stock  company 
of  which  the  wife  was  a  shareholder  dum  sola. 
In  re  Northumberland,  etc.,  Banking  Co.,  I 
De  G.  F.  &  J.  533.  See  also  Ex  p.  Burlinson, 
3  De  G.  &  Sm.  18. 

Admissions  of  Wife.  —  Evidence  of  the  wife's 
admissions,  made  subsequent  to  the  marriage, 
of  a  debt  due  by  her  previous  to  the  marriage 
is  inadmissible  to  charge  the  husband.  Brown 
v.  Lasselle,  6  Blackf.  (Ind.)  147,  38  Am.  Dec. 
135;  Ross  v.  Winners,  6  N.  J.  L.  366;  Shep- 
pard  v.  Starke,  3  Munf.  (Va.)  29. 

Necessity  of  Joinder  of  Husband  and  Wife  as 
Codefendants  at  Common  Law.  —  It  is  an  ele- 
mentary rule  of  the  common  law  that  when  a 
feme  sole  who  has  contracted  a  debt  marries, 
the  husband  and  wife  must  in  general  be 
jointly  sued  in  an  action  brought  for  its  re- 
covery. 

England.  —  Mitchinson  v.  Hewson,  7  T.  R. 
344;  Garrard  v.  Guibilei,  13  C.  B.  N.  S.  832, 
ioo  E.  C.  L.  832;  Robinson  v.  Hardy,  1  Keb. 
281. 

Alabama. — Sprague  v.  Morgan,  7  Ala.  952. 

Arkansas.  —  Ellis  v.  Clarke,  ig  Ark.  420,  70 
Am.  Dec.  603. 

Georgia.  —  Nicholson  v.  Wilborn,  13  Ga.  467. 

Indiana.  —  Campbell  v.  Baldwin,  6  Blackf. 
(Ind.)364;  Tobin  v.  Connery,  13  Ind.  65;  Shore 
v.  Taylor,  46  Ind.  345;  Crawford  v.  Thompson, 
91  Ind.  266,  46  Am.  Rep.  598. 

Iowa.  —  Reunecker  v.  Scott,  4  Greene  (Iowa) 
185. 

Kentucky.  —  Fultz  v.  Fox,  9  B.  Mon.  (Ky.) 
499;  Beaumont  v.  Miller,  1  Met.  (Ky.)  68. 

Maine.  —  Hamlin  v.  Bridge,  24  Me.  145. 

Missouri.  —  Benjamin  v.  Bartlett,  3  Mo.  86; 
Walker  v.  Deaver,  79  Mo.  664;  Wisdom  v. 
Newberry,  30  Mo.  App.  241;  Todd  v.  Works, 
51  Mo.  App.  267. 

New  York.  —  Angel  v.  Felton,  8  Johns.  (N. 
Y.)  149;  Gage  v.  Reed,  15  Johns.  (N.  Y.)  403. 

Pennsylvania.  —  Nutz  v.  Reutter,  I  Watts 
(Pa.)  229;  Carl  v.  Wonder,  5  Watts  (Pa.)  97. 

Texas.  —  Nash  v.  George,  6  Tex.  234; 
Roundtree  v.  Thomas,  32  Tex.  286. 

Vermont.  —  Cole  v.  Seeley,  25  Vt.  220,  60 
Am.  Dec.  258;  Cole  v.  Shurtleff,  41  Vt.  311,  98 
Am.  Dec.  587. 


Virginia.  —  Coles  v.  Hurt,  75  Va.  380. 
Wisconsin.  —  Platner  v.  Patchin,  19  Wis.  333. 
Judgment  Against  Both.  —  When  the  husband 
and  wife  are  sued  for  a  debt  of  the  wife  con- 
tracted while  sole,  the  judgment  must  be 
against  both;  and  if  the  judgment  is  against 
the  husband  alone,  it  will  be  reversed  on  error. 
Gray  v.  Thacker,  4  Ala.  136;  Gruen  v.  Bam- 
berger, 11  Mo.  App.  261. 

1.  Merger  of  Legal  Existence  of  Wife  in  That  of 
Husband  as  Foundation  of  Rule. —  Cannon  v. 
Grantham,  45  Miss.  94;  Berley  v.  Rampacher, 
5  Duer  (N.  Y.)  183;  Alexander  v.  Morgan,  31 
Ohio  St.  546;  Platner  v.  Patchin,  19  Wis.  333. 

2.  Husband's  Ownership  of  Wife's  Property  as 
Foundation  of  Rule.  —  Harrison  v.  Trader,  27 
Ark.  289;  Allen  v.  McCullough,  2  Heisk. 
(Tenn.)  183,  5  Am.  Rep.  27. 

3.  Husband's  Liability  Not  Abrogated  by  Mar- 
ried Women's  Property  Acts.  —  Ferguson  v.  Wil- 
liams, (Ark.  1898)44  S.  W.  Rep.  1126;  Kies  v. 
Young,  64  Ark.  381;  Berley  v.  Rampacher,  5 
Duer  (N.  Y.)  183;  Alexander  v.  Morgan,  31 
Ohio  St.  546;  Platner  v.  Patchin,  19  Wis.  333. 
Compare  Biery  v.  Ziegler,  93  Pa.  St.  367,  39 
Am.  Rep.  756. 

Partnership  Debts.  —  This  rule  has  been  held 
to  include  partnership  debts  of  the  wife.  Alex- 
ander v.  Morgan,  31  Ohio  St.  546. 

In  Illinois  it  has  been  held  that  the  statutory 
provision  in  that  slate  for  the  protection  of 
married  women  in  their  separate  property  did 
not  entirely  abolish  the  ground  of  the  hus- 
band's liability  for  the  wife's  antenuptial 
debts,  and  hence  did  not  abolish  the  liability. 
Connor  v.  Berry,  46  111.  370,  95  Am.  Dec.  417; 
McMurtry  v.  Webster,  48  111.  123. 

But  in  a  later  case  it  was  held  that  a  subse- 
quent enactment,  taking  from  the  husband  all 
control  over  the  earnings  of  his  wife,  when 
taken  in  connection  with  the  prior  statute 
granting  to  the  wife  her  property  rights,  takes 
away  the  reason  of  the  common-law  rule,  and 
hence  has  virtually  abolished  the  rule.  How- 
arth  v.  Warmser,  58  111.  48. 

4.  Statutes  Expressly  Relieving  Husband  of 
Liability  for  Wife's  Antenuptial  Debts.  —  Cannon 
v.  Grantham,  45  Miss.  88;  Davis  v.  Wilkerson, 
48  Miss.  585. 

Under  Statute  in  Iowa  it  has  been  held  that  the 
husband  is  not  liable  for  the  debts  made  by 
his  wife  while  single  under  a  contract  "  pur- 
porting to  bind  herself  only."  Reunecker  v. 
Scott,  4  Greene  (Iowa)  185. 
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contracted  dum  sola  beyond  the  value  of  the  property  he  has  received  by  her.1 

(c)  Valid  Contract  of  Wife  Prerequisite  to  Husband's  Liability.  —  In  order  to  hold  the 
husband  liable  the  contract  must  have  been  of  sufficient  validity  to  bind  the 
wife  before  marriage.2 

(d)  Termination  or  Discharge  of  Liability  —  aa.  Death  ok  Husband  or  Wife  —  {aa)  In 
General.  —  The  husband's  responsibility  for  the  wife's  antenuptial  debts  con- 
tinues only  so  long  as  he  sustains  the  relation  of  husband,  and  therefore  if  a 
debt  is  not  reduced  to  judgment  against  him  and  his  wife  during  coverture, 
the  obligation  of  the  husband  ceases;  and  the  rule  is  not  altered  by  the  fact 
that  the  husband  receives  property  by  the  wife,  even  though  he  receives  the 
very  property  for  the  purchase  of  which  the  debt  was  contracted.3  Hence 
such  liability  is  not  continued  against  him  in  case  he  survives  his  wife,4  except 
of  course  in  his  character  as  her  personal  representative,5  nor  against  his  legal 
representative  in  case  he  dies  first.6 

1.  Statutes  Restricting  Husband's  Liability  to 
Amount  of  Property  Received  through  Wife.  — 
Beck  v.  Pierce,  23  Q.  B.  D.  321;  Curry  v. 
Shrader,  19  Ala.  831;  Bryan  v.  Doolittle,  38 
Ga.  258;  Clark  v.  Miller,  88  Ky.  108.  See  also 
Conlon  v.  Moore,  Ir.  R.  9  C.  L.  190;  Button  v. 
Dehoney,  (Ky.  1895)  29  S.  \V.  Rep.  615;  Fultz 
v.  Fox,  9  B.  Mon.  (Ky.)  499. 

2.  Valid  Contract  of  Wife  Prerequisite  to  Hus- 
band's Liability.  —  Caldwell  v.  Drake,  4  J.J. 
Marsh.  (Ky.)  246. 

Contract  of  Wife  During  Former  Marriage.  — 
Under  a  plea  to  the  general  issue  in  an  action 
of  assumpsit  against  husband  and  wife  for 
goods  sold  to  the  wife  before  the  marriage,  it 
is  competent  to  prove  that  she  was  married  to 
another  husband,  who  is  still  alive,  since  in 
such  case  she  \vas  incompetent  to  enter  into  a 
contract.    Cowley  v.  Robertson,  3  Campb.  438. 

In  Musick  v.  Dodson,  76  Mo.  624,  43  Am. 
Rep.  780,  it  was  held  that  a  promise  by  a  mar- 
ried woman  to  pay  to  an  attorney  a  fee  for  ob- 
taining for  her  a  divorce  from  her  husband  is 
not  binding  on  her,  and  therefore  cannot  be 
enforced  against  a  subsequent  husband. 

Debts  Contracted  While  Living  Separate  from 
Previous  Husband. —  It  has  been  held  that  a 
feme  covert  living  apart  from  her  husband  and 
having  a  separate  maintenance  may  contract 
and  be  sued  as  a  feme  sole,  and  her  second 
husband  is  liable  for  such  debts.  Corbett  v. 
Poelnitz,  1  T.  R.  5. 

And  in  Prescott  v.  Fisher,  22  III.  390,  it  was 
held  that  where  a  deserted  wife  has  contracted 
debts,  and  is  afterwards  divorced  and  again 
marries,  her  second  husband  will  be  jointly 
liable  with  her  for  the  debts  contracted. 

Debts  Charged  on  Separate  Estate  During  Pre- 
vious Marriage. —  Under  statute  in  Arkansas 
providing  that  no  bargain  or  contract  made  by 
a  married  woman  in  respect  to  her  sole  and 
separate  property  shall  be  binding  on  her  hus- 
band,  it  has  been  held  that  a  second  husband 
is  not  liable  upon  judgments  recovered  against 
his  wife  during  her  former  marriage  on  debts 
contracted  by  her  for  the  benefit  of  her  sep- 
arate business  and  estate.  Gill  v.  Kayscr,  60 
Ark.  266.  To  the  same  effect  see  Wood  v. 
Orford,  52  Cal.  412. 

3.  Husband's  Liability  Terminated  by  Dissolu- 
tion of  Coverture. —  Bryan  v.  Doolittle.  38  Ga. 
258;  Hctrick  v.  Metrick,  13  Intl.  44;  Cannon 
v.  Grantham,  45  Miss.  88;  Barnes  r.  Under- 
wood, 47  N.  Y.  354;  Hawthorne  v.  Beckwith, 
89  Va.  786. 
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4.  Husband's  Liability  Terminated  by  Wife's 

Death  —  England.  —  Lewis  v.  Nangle,  Ambl. 
150. 

Arkansas.  —  Lamb  v.  Belden,  16  Ark.  539. 
Indiana.  —  Hetrick  v.  Hetrick,  13  Ind.  44. 
Mississippi.  —  Waul  v.  Kirkman,  13  Smed. 
&  M.  (Miss.)  599. 

New  Jersey.  —  Randolph  v.  Simpson,  7  N.  J. 
L.  346. 

New  York.  —  Williams  v.  Kent,  15  Wend. 
(N.  Y.)  360. 

South  Carolina.  —  Buckner  v.  Smyth,  4 
Desaus.  (S.  Car.)  371;  Witherspoon  v.  Dubose, 
Bailey  Eq.  (S.  Car.)  166. 

Tennessee.  —  Jones  v.  Walkup,  5  Sneed 
(Tenn.)  138. 

Vermont.  — Cole  v.  Shurtleff,  41  Vt.  311,  98 
Am.  Dec.  587. 

Virginia.  —  Hawthorne  v.  Beckwith,  89  Ya. 
786. 

See  also  Howes  v.  Bigelow,  13  Mass.  384. 
Rule  under  Statute.  —  A  contrary  rule  has 
been  laid  down  in  some  jurisdictions  under 
statutes  providing  that  the  husband's  liability 
for  the  debts  of  his  wife  contracted  before 
marriage,  to  the  extent  of  the  personal  prop- 
erty he  may  receive  with  or  through  her,  or 
derive  from  the  sale  or  rent  of  her  lands,  shall 
not  be  extinguished  by  her  death.  Beck  v. 
Pierce,  23  Q.  B.  D.  320;  Hetrick  v.  Hetrick,  13 
Ind.  44.  Compare  Bell  v.  Slocker,  10  Q.  B.  D. 
129. 

Debt  Reduced  to  Judgment. —  If  judgment  is 
recovered  against  the  wife  before  her  marriage 
a  sci.  fa.  lies  against  her  and  her  husband 
after  marriage,  and  if  a  judgment  is  obtained 
against  them  on  such  sci  fa.,  and  she  after- 
wards dies,  he  will  be  bound  by  the  judgment. 
Obrian  v.  Ram,  3  Mod.  186;  Beck  v.  Pierce, 
23  Q.  B.  D.  320. 

6.  Husband's  Liability  as  Wife's  Personal  Rep- 
resentative.—  Lewis  v.  Nangle,  Ambl.  150; 
Williams  v.  Kent,  15  Wend.  (N.  Y.)  360;  Lamb 
v.  Gatlin,  2  Dev.  &  B.  Fq.  (22  N.  Car.)  41; 
Jones  v.  Walkup,  5  Sneed  (Tenn.)  135. 

Extent  of  Liability  at  Common  Law.  —  The 
husband  is  liable  as  administrator  of  the  wife 
to  the  extent  of  choscs  in  action  due  to  her  ar 
her  death  and  which  were  not  reduced  to  pos- 
session by  him  as  her  husband  before  her 
death.    Day  v.  Mcssick,  I  Houst.  (Del.)  328. 

C.  Husband's  Liability  Terminated  by  His  Death. 
—  Bryan  v.  Donlittlc,  38  Ga.  258;  Cureton  v. 
Moore,  2  Jones  Eq.  (55  N.  Car.)  204;  Chaplinc 
v.  Moore,  7  T.  B.  Mon.  (Ky.)  150. 
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Liability  in  Equity.  —  It  was  formerly  held  that  the  husband  was  chargeable 
in  equity  after  the  death  of  his  wife  for  her  antenuptial  debts  to  the  extent  of 
her  personal  fortune  which  he  had  received  by  her.1  This  doctrine,  however, 
w  i  :  afterwards  overturned,  and  it  is  now  settled  that  the  rule  as  to  the  hus- 
band's liability  is  the  same  in  equity  as  at  law.3  In  the  same  way  the  rule  as 
to  the  nonliability  of  the  husband's  estate  in  case  of  his  death  before  the  ante- 
nuptial debt  of  the  wife  is  reduced  to  judgment  will  be  enforced  in  courts  of 
equity  the  same  as  in  courts  of  law.3 

{bb)  Effect  of  Husband's  Ptomise  to  Pay.  — It  has  been  held  that  the  husband  can- 
not be  made  liable  for  the  antenuptial  debt  of  his  wife  not  reduced  to  judg- 
ment  during  coverture  by  a  mere  promise  after  marriage  and  during  coverture 
to  pay  the  debt,  if  the  only  consideration  for  the  promise  is  his  pre-existing 
liability  to  pay  it.4  Nor,  it  seems,  will  a  simple  voluntary  promise  by  the 
husband,  after  the  death  of  his  wife,  to  pay  her  debts  contracted  before  mar- 
riage render  him  legally  liable,  since  the  promise  is  without  consideration.5 

(cc)  Permitting  judgment  by  Default.  —  But  if  after  the  wife's  decease  the  husband 
voluntarily  incurs  the  liability  to  pay  her  antenuptial  debts  by  submitting  to 
a  judgment  against  himself  alone,  he  has  no  claim  against  the  wife's  estate  for 
the  amount  paid  by  him  on  such  judgment,  the  payment  being  regarded  as  a 
voluntary  courtesy,  upon  which  no  cause  of  action  accrues,  and  which  will  not 
uphold  an  assumpsit.6  Nor  will  the  rule  be  otherwise  in  equity,  though  it  is 
shown  that  the  husband  consented  to  the  judgment  under  a  misapprehension 
of  its  legal  effects,  or  of  his  rights.7 

bb.  Divorce  a  Vinculo.  —  Under  the  divorce  laws  in  Tennessee  it  has  been 
held  that  a  husband's  liability  for  the  wife's  antenuptial  debts  is  not  relieved 
by  a  divorce  a  vinculo,  as  in  the  case  of  the  dissolution  of  the  marriage  relation 
by  death.8    But  this  rule  has  elsewhere  met  with  disapproval.9 

cc.  Effect  of  Antenuptial  Agreement  Between  Husband  and  Wife.  —  The  common- 
law  rule  holding  the  husband  liable  for  the  wife's  debts  cannot  be  altered  by  a 
contract  between  the  parties  in  contemplation  of  marriage  so  as  to  affect  the 
rights  of  parties  outside  of  the  marriage  agreement,  since  to  hold  differently 
would  be  to  recognize  the  power  of  two  individuals  in  contemplation  of  mar- 
riage to  change  by  agreement  the  established  law  of  the  land.10  But  it  has 
been  held  that  while  such  a  contract  cannot  bind  the  wife's  creditors  against 
their  will,  they  may  give  effect  to  it  if  they  elect  to  do  so,  and  if  such  election 
is  made  the  creditor  must  abide  by  it  and  cannot  thereafter  hold  the  husband 
and  his  property  liable.11 

dd.  Bankruptcy  of  Husband.  —  It  has  been  held  that  the  liability  of  the  hus- 
band for  the  antenuptial  debts  of  the  wife  is  at  an  end  by  his  discharge  in 
bankruptcy.12 

Debt  Reduced  to  Judgment.  —  But  if  judgment  5.  Hetrick  v.  Hetrick,  13  Ind.  44.  See  also 
be  recovered  against  the  husband  and  wife  for  Beck  v.  Pierce,  23  Q.  B.  D.  320;  Warren  v. 
the  debt  of  the  wife  dum  sola,  and  the  husband  Williams,  10  Cush.  (Mass.)  79.  Compare  Craw- 
afterwards  dies,  his  estate  continues  liable,      ford  v.  Verry,  12  Ind.  427. 

and  a  scire  facias  may  be  issued  against  his  6.  Warren  v.  Williams,  10  Cush.  (Mass.) 
executor.    Burton  v.  Rodney,  5  Harr.  (Del.)  80. 

441.  7.  Warren  v.  Jennison,  6  Gray  (Mass.)  559. 

1.  Ball  v.  Smith,  Freem.  Ch.  230.  See  also  8.  Allen  v.  McCullough,  2  Heisk.  (Tenn.) 
Freeman  v.  Goodham,  Ch.  Cas.  295,  4  Vin.      174,  5  Am.  Rep.  27. 

Abr.  129;  Morrow  v.  Whitesides,  10  B.  Mon.         9.  Wilson  v.  Wilson,  30  Ohio  St.  365. 

(  K  y . )  4 1  r .  10.  Husband's  Liability  Not  Affected  by  Antenup- 

2.  Thomond  v.  Suffolk,  1  P.  Wms.  462;  tial  Agreement  with  Wife. —  Harrison  Trader, 
Heard  v.  Stamford,  3  P.  Wms.  409;  Morrow  27  Ark.  288;  Christian  v.  Hanks,  22  Ga.  125; 
v.  Whitesides,  10  B.  Mon.  (Ky.)  411.  See  also  Obermayer  v.  Greenleaf,  42  Mo.  304;  Coles  v. 
Jones  v.  Walkup,  5  Sneed  (Tenn.)  135.  '  Hurt,  75  Va.  387. 

3.  Chapline  v.  Moore,  7  T.  B.  Mon.  (Ky.)         11.  Coles  v.  Hurl,  75  Va.  380. 

150;  Cureton  v.  Moore,  2  Jones  Eq.  (55  N.  12.  Husband  Released  from  Liability  by  Dis- 
Car.)  204.  charge  in  Bankruptcy.  —  Miles  v.  Williams,  10 

4.  Cole  v.  Shurtleff,  41  Vt.  311,  98  Am.  Dec.  Mod.  160,  1  P.  Wms.  249.  See  also  Vander- 
587.  heyden  v.  Mallory,  1  N.  V.  465. 
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ee.  Effect  of  Infancy  of  Husband  or  Wife  —  Infancy  of  Husband.  —  As  an  incident 
to  the  marriage  contract  which  an  infant  is  competent  to  enter  into,  the  hus- 
band is  liable  to  pay  the  debts  of  his  wife  contracted  by  her  before  marriage, 
notwithstanding  his  infancy.  Prior  to  her  marriage  the  wife  is  responsible 
for  such  debts,  and  unless  the  liability  to  pay  them  attached  to  the  husband 
her  creditors  would  be  remediless,  as  at  common  law  she  cannot  be  sued 
alone,  separate  from  her  husband,  and  if  she  could,  a  judgment  against  her 
would  be  fruitless,  as  all  her  estate  is  absolutely  or  qualifiedly  vested  in  her 
husband. * 

Infancy  of  Wife  —  Contract  for  Necessaries.  — Also,  since  a  contract  made  by  an 
infant  for  necessaries  is  binding  and  may  be  enforced  against  him,  a  contract 
made  by  a  wife  dum  sola  for  necessaries  furnished  to  her  when  an  infant  will 
be  binding  upon  the  husband.2 

ff.  Statute  of  Limitations.  —  The  husband's  liability  for  the  wife's  ante- 
nuptial debts  may  be  barred  by  the  statute  of  limitations.3 

When  statute  Begins  to  Bun. — -Though  the  husband's  liability  for  the  wife's 
antenuptial  contracts  first  accrues  upon  marriage,  unless  he  has  previously  done 
some  act  making  him  responsible  for  them,  it  has  been  said  that  the  statute  of 
limitations  begins  to  run  in  the  husband's  favor  as  well  as  in  the  wife's  from 
the  time  when  the  cause  of  action  accrued  against  her.4 

Promise  of  Husband  Inoperative  to  Bemove  Statutory  Bar.  —  The  promise  of  the  hus- 
band during  coverture  to  pay  the  debt  of  the  wife  dum  sola  is  not  in  law  the 
promise  of  the  wife,  and  will  not  take  the  demand  out  of  the  influence  of  the 
statute  of  limitations  so  as  to  authorize  a  judgment  against  the  husband  and 
wife.5 

Acknowledgment  or  Part  Payment  by  Wife.  —  Nor  will  an  acknowledgment  or 
part  payment  of  an  antenuptial  debt  by  a  wife  after  marriage,  where  it  is  not 
authorized  or  ratified  by  the  husband,  be  of  any  avail  against  herself  or  her 
husband,  since  during  coverture  the  wife  is  incapable  of  making  a  promise  in 
law,  express  or  implied.6  But  it  seems  that  an  acknowledgment  or  part  pay- 
ment by  a  wife  before  marriage  of  her  antenuptial  debts  keeps  them  alive  as 
against  her  and  her  after-taken  husband.7 

(3)  Wife  s  Postnuptial  Contracts  —  (a)  In  General.  —  The  wife  has,  by  virtue 
of  the  marriage  relation  alone,  no  authority  to  bind  her  husband  by  contracts 
of  a  general  nature;**  and  this  rule  applies  whether  by  statute  or  otherwise 

1.  Infancy  of  Husband  Immaterial. —  Roach  v.  L.  106;  Axon  v.  Blakely,  2  McCord  L.  (S. 
Quick,  9  Wend.  (N.  Y.)  238;  Cole  v.  Seeley,  25  Car.)  6,  13  Am.  Dec.  697;  Farrar  v.  Bessey,  24 
Vt.  220,  60  Am.  Dec.  258.    See  also  Paris  v.  Vt.  89. 

Stroud,  Barn.  95.  7.  Beck  v.  Pierce,  23  Q.  B.  D.  320. 

2.  Contract  for  Necessaries  Furnished  to  Wife  8.  Contracts  of  Wife  Not  Generally  Binding  on 
When  Unmarried  Infant.  —  Helps  v.  Clayton,  17  Husband  by  Virtue  of  Marriage  Belation.  —  Free- 
C.  B.  N.  S.  553,  112  E.  C.  I..  553;  Nicholson  v.  stone  v.  Butcher,  9  C.  &  P.  643.  38  E.  C.  L. 
Wilborn,  13  Ga.  467;  Anderson  v.  Smith,  33  269;  Phillipson  v.  Hayter,  L.  R.  6  C.  P.  41; 
Md.  465;  Cole  v.  Seeley,  25  Vt.  220,  60  Am.  Atkins  v.  Curwood,  7  C.  &  P.  756,  32  E.  C.  L. 
Dec.  258.  See  also  Bonney  v.  Rcardin,  6  721;  Debenham  v.  Mellon,  6  App.  Cas.  32; 
Bush  (Ky.)  34.  Benjamin  v.  Benjamin,  15  Conn.  347,  39  Am. 

3.  8tatute  of  Limitations  as  Bar  to  Husband's  Dec.  384;  Phillips  v.  Sanchez,  35  Fla.  187; 
Liability.  —  Beck  v.  Pierce,  23  Q.  B.  I).  320;  Com pton  v.  Bates,  10  111.  App.  82;  Edwards  v. 
Moore  1.  Leseur,  18  Ala.  606.  See  also  the  Tyler,  141  111.  454;  Ber^h  -j.  Warner,  47  Minn, 
statutes  of  various  slates  and  the  title  Limita-  250,  28  Am.  St.  Rep.  302;  Tuule  v.  Moag,  46 
rioN  of  Actions.  Mo.  41,  2  Am.  Rep.  481;  Sawyer  v.  Cutting, 

4.  When  Statute  Begins  to  Run.  —  Beck  v.  23  Vt.  486;  Savage  v.  Davis,  18  Wis.  614. 
Pierce,  23  Q.  B.  D.  320.  Signing  Husband's  Name  to  Contract.  —  Thus 

5.  Husband's  Promise  Inoperative  to  Remove  the  simple  fact  of  marriage  docs  not  confer 
Statutory  Bar.  —  Moore  v.  Leseur,  18  Ala.  610;  upon  the  wife  authority  to  sign  her  husband's 
Powers  v.  Sfjuth^atc,  15  Vt.  471,  40  Am.  Dec.  name  to  a  contract.  Shaw  v.  Emery,  38  Me. 
691;  Farrar  v.  Bessey,  24  Vt.  89.  484;  Bates  v.  Enright,  42  Mc.  118. 

6.  Wife's  Promiso  Inoperative  to  Bemovo  Stat-  Money  Lent  to  Wife.  —  A  husband  is  not  liable 
utory  Bar.  —  Beck  v.  Pierce,  23  £).  B.  D.  320;  for  money  lent  to  his  wife  unless  it  is  done  at 
Neve  v.  Hollands,  18  Q.  B.  262,  £3  E.  C.  L.  his  request  or  with  his  assent.  Walker  v. 
262;  Pittam  v.  Foster,  1  B.  &  C.  248,  8  E.  C.  Simpson,  7  W.  &  S.  (Pa.)  88,  42  Am.  Dec.  216; 
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the  wife  has  capacity  to  contract,  as  well  as  at  common  law.1  The  wife  may, 
however,  be  her  husband's  agent,  and  as  such  bind  him.2  This  agency  is  fre- 
quently spoken  of  as  being  of  two  kinds:  first,  that  which  the  law  creates  as 
the  result  of  the  marriage  relation,  by  virtue  of  which  the  wife  is  authorized 
to  pledge  the  husband's  credit  for  the  purpose  of  obtaining  those  necessaries 
which  the  husband  himself  has  neglected  or  refused  to  furnish;  second,  that 
which  arises  from  the  authority  of  the  husband,  expressly  or  impliedly  con- 
ferred, as  in  other  cases  of  agency. 

As  Husband's  Agent  in  Law.  —  The  first  of  these,  sometimes  called  an  "  agency 
in  law  or  an  "  agency  of  necessity,"  3  is  not,  it  is  said,  accurately  speaking, 
referable  to  the  law  of  agency,  for  the  liability  of  the  husband  in  such  cases  is 
not  at  all  dependent  upon  any  authority  conferred  by  him.4  He  would,  under 
such  circumstances,  be  liable  although  the  necessaries  were  furnished  to  the 
wife  against  his  express  orders.  The  real  foundation  of  the  husband's  liabil- 
ity in  such  cases  is  the  clear  legal  duty  of  every  husband  to  support  his  wife 
and  to  supply  her  with  necessaries  suitable  to  her  situation  and  his  own  cir- 
cumstances and  condition  in  life.5  But  the  wife's  authority  on  this  ground  to 
contract  debts  on  the  credit  of  her  husband  is  limited  in  its  extent  and  nature 
by  the  legal  requirements  fixed  for  its  creation,  of  the  existence  of  which 
those  persons  who  assume  to  deal  with  the  wife  must  take  notice  at  their 
peril.0 

As  Husband's  Agent  in  Fact.  —  The  other  ground  upon  which  the  husband  is 

held  liable  is  by  proof  that  he  expressly  or  impliedly  authorizes  his  wife  to 
make  the  contracts.  This  is  purely  and  simply  a  question  of  agency  which 
rests  upon  the  same  considerations  which  control  the  creation  and  existence  of 
the  relation  of  principal  and  agent  between  other  persons.7  The  ordinary 
rules  as  to  actual  and  ostensible  agency  must  be  applied.  The  agency  of  the 
wife,  if  it  exists,  must  be  by  virtue  of  the  authorization  of  the  husband,  and 
this  may,  as  in  other  cases,  be  express  or  implied.8  Of  course  the  husband  is 
estopped  from  denying  that  the  wife  had  such  authority  as  she  was  held  out 
by  him  to  have,  in  such  a  manner  as  to  raise  a  belief  in  such  authority,  which 

Schwarting  v.  Bisland,  (C.  PL  Gen.  T.)  4  Misc. 
(N.  Y.)  534. 

Money  Deposited  with  Wife. — If  money  be 
deposited  with  a  married  woman,  her  husband 
will  not  be  liable  therefor  unless  the  deposit 
was  made  at  his  request  or  the  wife  received 
it  as  his  agent.    Gilbert  v.  Plant,  18  Ind.  308. 

1.  Holmes  v.  Reynolds,  55  Vt.  39.    See  also 
Bates  v.  Enright,  42  Me.  114. 

2.  In  Stevenson  v.  Hardie,  2  W.  Bl.  873, 
Blackstone,  J.,  said:  "  Itis  truethat  no  com- 
plete or  perfect  contract  can  be  made  by  a 
feme  covert  by  her  own  authority;  yel  by  the 
assent  of  her  husband  she  may  contract  as  his 
substitute,  as  in  case  of  either  sale  or  loan." 

3.  Agency  "  in  Law "  or  "  of  Necessity."  — 
Debenham  v.  Mellon,  6  App.  Cas.  31;  John- 
ston v.  Sumner,  3  H.  &  N.  261;  Atkins  v.  Cur- 
wood,  7  C.  &  P.  756,  32  E.  C.  L.  721;  Seaton 
v.  Benedict,  5  Bing.  28,  15  E.  C.  L.  354;  Phil- 
lips v.  Sanchez,  35  Fla.  187;  Compton  v. 
Bates,  10  III.  App.  82;  Eames  v.  Sweetser,  101 
Mass.  80;  Raynes  v.  Bennett,  114  Mass.  428; 
Bergh  v.  Warner,  47  Minn.  250,  28  Am.  St. 
Rep.  362;  Anthony  v.  Phillips,  17  R.  I.  188. 

4.  Bergh  v.  Warner,  47  Minn.  250,  28  Am. 
St.  Rep.  362. 

5.  Compton  v.  Bates,  10  111.  App.  82;  Bergh 
v.  Warner,  47  Minn.  250,  28  Am.  St.  Rep.  362; 
Anthony  v.  Phillips,  17  R.  I.  188. 

6.  Bergh  v.  Warner,  47  Minn.  250,  28  Am. 
St.  Rep.  362. 


7.  Wife's  Agency  in  Fact.  —  Freestone  v. 
Butcher,  9  C.  &  P.  643,  38  E.  C.  L.  269;  Phil- 
lipson  v.  Hayter,  L.  R.  6  C.  P.  38;  Atkins  v. 
Curwood,  7  C.  &  P.  756,  32  E.  C.  L.  721; 
Benjamin  v.  Benjamin,  15  Conn.  347,  39  Am. 
Dec.  384;  Compton  v.  Bates,  10  111.  App.  82; 
Bergh  v.  Warner,  47  Minn.  250,  28  Am.  St. 
Rep.  362;  Tuttle  v.  Hoag,  46  Mo.  41,  2  Am. 
Rep.  481;  Anthony  v.  Phillips,  17  R.  I.  188; 
Sawyer  v.  Cutting,  23  Vt.  486;  Savage  v. 
Davis,  18  Wis.  614.  Seethe  title  Agency,  vol. 
1,  p.  930. 

Burden  of  Proof  on  Party  Relying  upon  Wife's 
Authority.  —  Phillips  v.  Sanchez,  35  Fla.  187; 
Compton  v.  Bates,  10  111.  App.  82. 

Question  of  Fact  for  Jury.  —  Debenham  v. 
Mellon,  6  App.  Cas.  31;  Reid  v.  Teakle,  13 
C.  B.  627,  76  E.  C.  L.  627;  Lane  v.  Iron- 
monger, 13  M.  &  W.  368;  Phillips  v.  Sanchez, 
35  Fla.  187;  Hart  v.  Young,  1  Lans.  (N.  Y.) 
417. 

8.  Agency  in  Fact  May  Be  Express  or  Implied. 

—  Phillipson  v.  Hayter,  L.  R.  6  C.  P.  41; 
Freestone  v.  Butcher,  9  C.  &  P.  643,  38  E.  C. 
L.  269;  Harrison  v.  Hall,  1  M.  &  Rob.  85; 
Stevenson  v.  Hardie,  2  W.  BL  872;  Benjamin 
v.  Benjamin,  15  Conn.  347,  39  Am.  Dec.  384; 
Hudson  v.  Sholem,  65  111.  App.  64;  Compton 
v.  Bates,  10  111.  App.  82;  Cousins  v.  Kelsey, 
33  La.  Ann.  880;  Tuttle  v.  Hoag,  46  Mo.  41,  2 
Am.  Rep.  481;  Sauter  v.  Scrutchfield,  28  Mo. 
App.  155;  Savage  v.  Davis,  18  Wis.  614. 
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belief  was  acted  on  in  making  the  contract  sought  to  be  enforced.1 

Ratification.  —  On  General  Principles  of  Agency,  also,  the  contract  of  a  married 
woman  may  be  made  binding  upon  her  husband  by  his  subsequent  ratifica- 
tion thereof.2  This  ratification  may  arise  by  his  subsequent  promise  to  pay 
the  debt  3  or  by  his  allowing  the  wife  to  retain  articles  purchased  by  her  and 
to  use  them,  without  expressing  any  disapprobation.4  And  it  has  been  held 
that  even  where  a  husband  and  wife  are  living  separate,  and  the  wife  improvi- 
dently  takes  up  the  goods  of  a  tradesman  for  which  the  husband  would  not 
ordinarily  be  liable,  he  will  be  bound  by  her  contract  if,  having  any  control 
over  the  goods  so  as  to  have  it  in  his  power  to  return  them  to  the  vendor,  he 
does  not  return  them  or  cause  them  to  be  returned.5 

Effect  of  Prior  Notice  Not  to  Credit  Wife.  —  But  it  has  been  held  that  where  goods 
which  are  not  necessaries  are  sold  by  a  merchant  to  a  married  woman  after 
notice  from  the  husband  not  to  sell  any  goods  to  his  wife  on  his  credit,  the 
husband  does  not  ratify  the  purchase  so  as  to  render  himself  liable  by  merely 
permitting  the  goods  to  remain  in  his  home.6 

(b)  Where  Credit  Is  Given  to  Wife  Alone.  —  Where  the  wife  contracts  an  indebted- 
ness and  credit  is  given  to  her  solely,  the  husband  cannot  be  made  liable,7  and 


1.  Agency  Implied  from  Prior  Conduct  of  Par- 
ties. —  Filmer  v.  Lynn,  4  N.  &  M.  559,  30  E. 
C.  L.  397,  1  Hurl.  &  W.  59;  Compton  v.  Bates, 
10  111.  App.  82;  Bergh  v.  Warner,  47  Minn. 
250,  28  Am.  St.  Rep.  362;  Gilman  v.  Andrus, 
28  Vt.  241,  67  Am.  Dec.  713.  See  also  Gulick 
v.  Grover,  33  N.  J.  L.  466. 

Contracts  Made  by  Mistress.  —  The  same  rule 
has  been  applied  to  contracts  made  by  a  mis- 
tress, though  ihe  creditor  knew  that  she  was 
a  mistress  and  not  a  wife.  Ryan  v.  Sams,  12 
Q.  B.  460,  64  E.  C.  L.  460. 

As  to  Third  Parties  -  Agency  Not  Revocable  by 
Private  Agreement  Between  Husband  and  Wife. 

—  Debenham  v.  Mellon,  6  App.  Cas.  32; 
Walts  v.  Moffett,  12  Ind.  App.  399. 

2.  Husband's  Eatification  of  Wife's  Contract.  — 
Seaton  v.  Benedict,  5  Bing.  28,  15  E.  C.  L.  354; 
Mickelberry  v.  Harvey,  58  Ind.  523;  Wood- 
ward v.  Barnes,  43  Vt.  330.  See  also  Morgan 
v.  Chetwynd,  4  F.  &  F.  451. 

3.  Subsequent  Promise  to  Pay  Wife's  Debts.  — 
West  v.  Wheeler,  2  C.  &  K.  714,  61  E.  C.  L. 
714;  Jenner  v.  Hill,  1  F.  &  F.  269;  Day  v. 
Burnham,  36  Vt.  37. 

Promise  Accompanied  with  Order  to  Sell  No  More 
Goods  to  Wife.  —  A  promise  by  a  husband  to 
pay  for  necessaries  supplied  to  his  wife,  even 
if  accompanied  by  directions  to  sell  no  more 
goods  to  her  on  his  credit,  is  a  ratification  of 
her  contract  even  if  she  had  not  previous 
authoriiyto  purchase  them.  Conrad  v.  Ab- 
bott, 132  Mass.  330. 

Promise  Induced  by  Wife's  Fraud.  —  And  the 
rule  of  the  text  has  been  applied  though  the 
husband's  promise  was  induced  by  the  wife's 
fraud,  where  the  fraud  was  not  participated  in 
by  thecreditor.    Allen  v.  Aldrich,  29  N.  H.  63. 

Where  Husband  and  Wifo  Are  Living  Separate. 

—  The  rule  of  the  text  has  been  applied  though 
at  the  lime  of  the  contract  the  husband  and 
wife  were  living  separate  and  the  contract  was 
for  articles  not  necessaries.  Mickelberry  v. 
Harvey,  58  Ind.  523.  See  also  Allen  ?/.  Aid- 
rich,  29  N.  H.  63. 

4.  Permitting  Wifo  to  Purchase  and  Use  Goods 
Without  Disapproval. —  Hency  v.  Sargent,  54 
Cal.  396;  Sterling  v.  Potts,  5  N.  J.  L.  891; 
Ogdcn  v.  Prentice,  33  Uarb.  (N.  Y.)  160;  Ham- 


ilton v.  Peck,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  403;  Walling  v.  Hannig,  73  Tex.  580; 
Gilman  v.  Andrus,  28  Vt.  241,  67  Am.  Dec. 
713;  Woodward  v.  Barnes,  43  Vt.  330.  See 
also  Black  v.  Bryan,  18  Tex.  461. 

5.  Waiihman  v.  Wakefield,  I  Campb.  120. 
See  also  Heney  v.  Sargent,  54  Cal.  396. 

6.  Segelbaum  7/.  Ensminger,  117  Pa.  St.  255. 
See  also  Devendorf  v.  Emerson,  66  Iowa  698. 
Compare  Bonnier  v.  Bonnier,  3  Rev.  Leg.  35; 
Rennick  v.  Ficklin,  3  B.  Mon.  (Ky.)  166. 

Protests  Not  Communicated  to  Tradesman.  —  In 
Atkins  v.  Curwood,  7  C.  &  P.  756,  32  E.  C.  L. 
721,  it  was  held  that  the  fact  that  the  husband 
saw  the  wife  wearing  extravagant  clothes  will 
not  be  construed  as  a  ratification  of  the  pur- 
chase, if  it  be  shown  that  he  disapproved  of 
the  conduct  of  the  wife  in  ordering  the  things, 
though  such  disapproval  was  never  brought 
to  the  plaintiff's  notice. 

7.  Husband  Not  Liable  Where  Credit  Is  Given 
to  Wife  Alone. —  Beniley  v.  Griffin,  5  Taunt. 
356,  1  E.  C.  L.  131;  Metcalfe  v.  Shaw,  3 
Campb.  22;  Shelton  v.  Pendleton,  18  Conn. 
417;  Taylor  v.  Shelton,  30  Conn.  122;  Halle  v. 
Einstein,  34  Fla.  589;  Connerat  v.  Goldsmith, 
6  Ga.  14;  Swett  v.  Penrice,  24  Miss.  416; 
Tuttle  v.  Hoag,  46  Mo.  38,  2  Am.  Rep.  481; 
Hill  v.  Goodrich,  46  N.  H.  41;  Stammers 
v.  Macomb,  2  Wend.  (N.  Y.)  454;  Simmons  v. 
McElwain,  26  Barb.  (N.  Y.)  420;  Catron  v. 
Warren.  I  Coldw.  (Tenn.)  35S;  Carter  v.  How- 
ard, 39  Vt.  106. 

And  the  mere  fact  that  the  husband  assents 
to  the  transaction,  or  acts  as  the  wife's  agent 
in  the  transaction,  will  be  immaterial.  Tay- 
lor v.  Shelton,  30  Conn.  127;  Maulsby  v. 
Bvcrs,  67  Md.  440;  Swett  v.  Penrice,  24  Miss. 
416;  Roberts  v.  Kcllcy,  51  Vt.  97. 

Contract  Concealed  from  Husband.  —  In  Frank- ' 
lin  v.  Foster,  20  Mich.  75,  it  was  held  that, 
where  money  was  lent  to  a  married  woman  on 
her  request,  and  without  any  authority  from 
her  husband,  with  an  understanding  that  the 
fact  should  be  concealed  from  the  husband, 
the  loan  was  regarded  as  made  to  the  wife 
alone,  antl  the  husband  could  not  be  charged. 
Compart  Day  v.  Burnham,  36  Vt.  37. 
Question  of  Fact. —  In  Bentley  v.  Griffin,  5 
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tliis  though  the  contract  is  not  binding  on  the  wife  or  on  her  property.1 
Accordingly  it  has  been  held  that  the  contract  of  the  wife  for  goods  sold  to 
heron  her  credit  alone  is  not  binding  on  the  husband,  though  the  seller  may 
have  expected  her  to  procure  the  money  from  her  husband.2  And  if  the  wife 
did  not  profess  to  act  for  the  husband,  but  for  herself  alone,  a  subsequent 
ratification  of  the  contract  by  the  husband  will  not  be  binding  upon  him.3 
Nor,  if  the  plaintiff  has  chosen  the  wife  as  his  debtor,  can  he  afterwards  make 
the  husband  his  debtor  by  showing  that  the  things  for  which  the  charges  were 
made  were  beneficial  to  the  husband.4 

(o)  Rescission  of  Husband's  Contract.  —  Without  the  authority  of  her  husband  a 
wife  has  no  power  to  rescind  his  contract,  any  more  than  she  has  to  make 
contracts  for  him.* 

(d)  Sale  or  Disposition  of  Husband's  Property.  —  The  disposition  by  the  wife  of  the 
husband's  property  by  sale,  exchange,  or  otherwise  will  not  be  binding  on 
him  without  his  prior  authorization  or  subsequent  approval.6  But  should  a 
married  woman  sell  the  property  of  her  husband  without  authority,  the  sale 
will  be  good  to  pass  the  title  if  it  is  afterwards  ratified  by  him,  by  delivery 
of  the  property  to  the  purchaser,  or  otherwise.7  Nor  can  a  husband  stand  by 
and  see  the  wife  use  the  proceeds  of  the  sale  of  the  property  sold  by  her  with- 
out his  knowledge,  and  afterwards  reclaim  the  property.8 

Effect  of  Husband's  Absence.  —  And  the  mere  fact  that  a  husband  has  absconded 
or  otherwise  absented  himself,  though  announcing  his  intention  never  to 
return,  will  not  clothe  the  wife  with  implied  authority  to  sell  or  dispose  of  his 
property  as  she  pleases  and  as  if  she  were  the  owner,  where  such  sale  is  not 
necessary  to  enable  her  to  secure  necessaries.9 

Effect  of  Husband's  Sickness  or  Insanity.  —  It  seems  also  that  the  mere  fact  that 
the  husband  is  sick  or  insane,  and  therefore  incapable  of  transacting  his  busi- 


Taunt.  356,  1  E.  C.  L.  131,  it  was  held  to  be  a 
question  of  fact  whether  a  tradesman  who  fur- 
nishes goods  to  a  wife  gives  credit  to  her  or  to 
her  husband.  See  also  Mitchell  v.  Treanor, 
11  Ga.  324,  56  Am.  Dec.  421;  Hart  v.  Young, 
1  Lans.  (N.  Y.)  417. 

1.  Taylor  v.  Shelton,  30  Conn.  127. 

2.  Morris  v.  Rout,  65  Ga.  686. 

3.  Contract  on  Wife's  Credit  Alone  Cannot  Be 
Ratified  by  Husband.  —  Bentley  v.  Griffin,  5 
Taunt.  356,  1  E.  C.  L.  131;  Meiners  v.  Mun- 
son,  53  Ind.  138;  Happek  v.  Hartby,  7  Baxt. 
(Tenn.)  411.  See  also  West  v.  Wheeler,  2  C.  & 
K.  714,  61  E.  C.  L.  714;  Freestone  v.  Butcher, 
9  C.  &  P.  643,  38  E.  C.  L.  269. 

4.  Carter  v.  Howard,  39  Vt.  106;  Bugbee  v. 
Blood,  48  Vt.  497;  Roberts  v.  Kelley,  51  Vt.  97. 

5.  Unauthorized  Rescission  of  Husband's  Con- 
tracts.—  Vaught  v.  Wellborn,  16  Ala.  377; 
Goodrich  v.  Tracy,  43  Vt.  314,  5  Am.  Rep.  281. 
See  also  Gray  v.  Otis,  11  Vt.  628;  Kellogg  v, 
Robinson,  32  Conn.  335. 

6.  Unauthorized  Sale  of  Husband's  Property  by 
"Wife  Not  Binding  on  Husband.  —  Dunnahoe  v. 
Williams,  24  Ark.  264;  Edwards  v.  Tyler,  141 
111.45  1;  Dresel  v.  Jordan,  104  Mass.  413;  Ness 
v.  Singer  Mfg.  Co.,  68  Minn.  237;  Brown  v. 
Hannibal,  etc.,  R.  Co.,  33  Mo.  309;  Alexander 
v.  Miller,  16  Pa.  St.  215. 

Grant  of  License  to  Enter  Tenement.  —  A  wife 
has  no  authority  by  law,  without  the  husband's 
consent,  to  give  an  irrevocable  license  to  enter 
his  tenement.    Nelson  v.  Garey,  114  Mass.  418. 

Trifling  Gift  to  Needy  Brother.  —  In  Spencer 
v.  Storrs,  38  Vt.  156,  it  was  held  that  at  com- 
mon law  the  wife  has  the  legal  right,  without 


asking  leave  of  the  husband,  to  make  a  reason- 
able and  moderate  gift  within  the  means  of 
the  husband  to  an  old  and  needy  brother,  and 
that  the  husband  cannot  annul  the  gift  Dy  tak- 
ing it  back  or  changing  it  into  a  debt  against 
the  brother.  In  this  case  it  appeared  that  the 
gift  was  a  frock  valued  at  about  five  dollars. 

Authority  to  Transfer  in  Payment  of  Debt  Not 
Included  in  Authority  to  Sell.  —  Butts  v.  New- 
ton, 29  Wis.  632. 

7.  Pike  v.  Baker,  53  111.  163. 

8.  Delano  v.  Blanchard,  52  Vt.  578.  See 
also  Huff  v.  Price,  50  Mo.  228. 

9.  Wife's  Authority  to  Dispose  of  Husband's 
Property  Not  Implied  from  His  Absence.  —  Krebs 
v.  O'Grady,  23  Ala.  726,  58  Am.  Dec.  312; 
Benjamin  v.  Benjamin,  15  Conn.  347,  39  Am. 
Dec.  384;  Richelieu  Wine  Co.  v.  Ragland,  43 
111.  App.  257;  Butts  v.  Newton,  29  Wis.  632. 
Compare  Felker  v.  Emerson,  16  Vt.  653,  42  Am. 
Dec.  532. 

Sewing  Machine.  —  This  doctrine  has  been  ap- 
plied to  the  sale  of  a  sewing  machine  kept  in 
the  house  and  used  by  the  wife  exclusively. 
Wheeler,  etc.,  Mfg.  Co.  v.  Morgan,  29  Kan. 
519. 

Hiring  Husband's  Horse.  —  In  Savage  v. 
Davis,  18  Wis.  608,  where  it  appeared  that  the 
husband  was  absent  from  home  but  a  day  or 
two,  leaving  his  horse  in  the  general  care  of 
his  wife,  who  had  hired  it  to  the  defendant,  it 
was  held  that  the  law  would  not  presume  that 
the  wife  was  authorized  lo  enter  into  such  con- 
tract of  hire  as  the  agent  of  her  husband  dur- 
ing  his  absence.  Compare  Church  v.  Landers, 
10  Wend.  (N.  Y.)  79. 
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ness,  will  not  constitute  the  wife  his  general  agent  to  sell  or  otherwise  dispose 
of  his  property.1 

(e)  Contracts  of  Wife  Engaged  in  Business  on  Her  Own  Account.  —  W  here  the  wife 

engages  in  business  in  her  own  name  with  the  knowledge  and  consent  of  the 
husband,  it  is  the  rule  at  common  law  that  the  business  is  presumed  to  be  that 
of  the  husband,  and  she  is  considered  as  his  agent,  and  hence  he  is  presump- 
tively bound  by  the  contracts  which  she  may  make  relating  to  such  business.2 

Where  Credit  Is  Given  to  Wife  Exclusively.  —  But  if  it  appears  that  when  the  wife 
incurred  the  indebtedness,  the  credit  was  given  to  her  exclusively,  the  pre- 
sumption that  she  is  acting  as  an  agent  of  her  husband  is  rebutted,  and  he 
cannot  be  held  responsible.3  Thus  if  it  is  especially  agreed  between  a  vendor 
and  a  husband  at  the  time  of  the  sale  to  the  wife  that  there  shall  be  no  con- 
tract on  the  part  of  the  husband,  but  that  the  wife  alone  shall  be  responsible, 
no  liability  will  attach  against  the  husband.  * 

Under  statutes  in  some  of  the  states  the  husband  is  released  from  all  liability 
on  contracts  entered  into  by  his  wife  in  reference  to  her  separate  business.5 

(f)  Contracts  for  Necessaries  —  aa.  In  General.  —  At  common  law  it  is  the  duty  of 
the  husband  to  support  the  wife,  and  the  mere  fact  that  the  wife  has  separate 
property  will  not,  as  a  general  rule,  release  him  from  liability.6  If  he  refuses 
or  neglects  to  supply  his  wife  with  what  is  necessary  for  decency  and  comfort 


1.  Authority  to  Sell  Husband's  Property  Not 
Implied  from  His  Sickness  or  Insanity.  —  Alex- 
ander v.  Miller,  16  Pa.  St.  215;  Sawyer  v. 
Cutting,  23  Vt.  486. 

2.  Common-law  Liability  of  Husband  for  Con- 
tracts of  Wife  Relating  to  Business  Carried  on  in 
Her  Name. —  Petty  v.  Anderson,  3  Bing.  170, 
11  E.  C.  L.  84;  Phillipson  v.  Havter,  L.  R.  6 
C.  P.  38;  Foulds  v.  Curtelett,  21  'U.  C.  C.  P. 
368;  Vezina  v.  Lefebvre,  2  Montreal  Leg.  N. 
179;  Morgan  v.  Gauvreau,  11  L.  C.  Jur.  113; 
Godfrey  v.  Brooks,  5  Harr.  (Del.)  396;  Jenkins 
v.  Flinn,  37  Ind.  352;  Jones  v.  Worcher,  (Ky. 
1890)  13  S.  W.  Rep.  911;  Knowles  v.  Hull,  99 
Mass.  562;  Boas  v.  Malone,  140  Pa.  Si.  572. 
See  also  Rotch  v.  Miles,  2  Conn.  638;  Curtis 
v.  Engel,  2  Sandf.  Ch.  (N.  Y.)  287;  Palen  v. 
Lent,  5  Bosw.  (N.  Y.)  713;  Snell  v.  Stone,  23 
Oregon  327;  MacKinley  v.  McGregor,  3  Whart. 
(Pa.)  369,  31  Am.  Dec.  522;  Foulds  v.  Curte- 
lett, 21  U.  C.  C.  P.  368;  Halpenny  v.  Pennock, 
33  U.  C.  Q.  B.  229. 

3.  Husband  Not  Liable  for  Debts  in  Wife's  Busi- 
ness Contracted  on  Her  Credit.  —  Exp.  Shepherd, 
10  Ch.  D.  573;  Smallpiece  v.  Dawes,  7  C.  &  P. 
40,  32  E.  C.  L.  428;  Jenkins  v.  Flinn,  37  Ind. 
352;  Weisker?/.  Lowcnthal,  31  Md.  416;  Swett 
v.  Penrice,  24  Miss.  416;  Tuitle  v.  Hoag,  46 
Mo.  42,  2  Am.  Rep.  481;  Nobler.  Kreuzkamp, 
lit  Pa.  St.  68.  See  also  Krouskop  v.  Shontz, 
51  Wis.  204,  37  Am.  Rep.  817;  Carreau  v. 
Chapotel,  45  La.  Ann.  850. 

4.  Agreement  Between  Plaintiff  and  Husband 
that  Latter  Shall  Not  Be  Bound.  —  Thompson  v. 
Hibuerd,  14  Phila.  (Pa.)  190,  37  Leg.  Int.  (Pa.) 
125. 

5.  Statutes  Releasing  Husband  from  Liability  on 
Wife's  Contracts  in  Her  Business.  —  I  richer  v. 
Stover,  30  Ark.  727;  Gillies  v.  Lent,  (C.  PI. 
Gen.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)455.  See  also 
Haight  v.  McVeagh,  69  III.  624;  Jaycox  v. 
Wing,  66  111.  182. 

Under  Statute  in  Maine  it  has  been  held  that 
a  feme  covert  may  purchase  and  sell  Roods  on 
her  own  account,  and  for  such  dealings  her 
husband  may  not  be  liable,  though  she  docs  it 
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with  his  knowledge  and  consent,  if  such 
knowledge  and  consent  extend  no  further 
than  to  the  transaction  of  the  business  on  her 
own  account  and  credit,  and  not  to  the  fact 
that  she  professes  to  act  for  him.  Colby  v. 
Lamson,  39  Me.  119;  Oxnard  v.  Swanton,  39 
Me.  125. 

Massachusetts  —  Failure  to  File  Certificate.  — 

In  Massachusetts  the  contracts  of  a  wife  in  re- 
lation to  her  own  separate  business  are  to  be 
considered  as  binding  upon  the  husband,  un- 
less either  he  or  she  files  a  certificate  with  the 
town  or  city  clerk  giving  the  particulars  re- 
quired by  Stat.  Mass.  1862,  c.  198;  and  if  there 
has  been  a  failure  to  file  such  certificate,  it 
will  be  of  no  avail  to  prove  that  the  wife  was 
not  acting  as  the  husband's  agent  or  with  his 
consent,  but  that  the  contract  was  her  own, 
in  relation  to  her  separate  estate  and  upon 
her  exclusive  credit.  Feran  v.  Rudolphsen,  106 
Mass.  471.  See  also  Browning  v.  Carson, 
163  Mass.  255;  Knowles  v.  Hull,  99  Mass. 
562. 

It  has  been  held,  however,  that  this  rule  has 
no  application  to  a  husband  who  is  domiciled 
in  another  state  and  whose  wife  comes  into 
Massachusetts  and  trades  upon  her  own  ac- 
count.   Hill  v.  Wright,  129  Mass.  296. 

But  it  has  been  held  that  the  rule  applies  to 
purchases  made  in  the  prosecution  of  a  busi- 
ness carried  on  in  Massachusetts  by  parties 
domiciled  there,  even  if  they  are  made  by  the 
married  woman  outside  the  state,  and  contem- 
plate payment  at  the  place  where  they  are 
made.    Ridley  v.  Knox.  13S  Mass.  85. 

6.  Common-law  Duty  of  Husband  to  Support 
Wife.  —  Neil  v.  Johnson,  n  Ala.  615;  Wytly  v. 
Collins,  9  Ga.  236;  Methodist  Episcopal 
Church  v.  Jarjues,  I  Johns.  Ch.  (N.  Y.)  450; 
Strong  v.  Skinner,  4  Barb.  (N.  Y.)  546;  Calla- 
han v.  Patterson,  4  Tex.  61,  51  Am.  Dec.  712; 
M'Cormick  v.  M'Cormick,  7  Leigh  (Va.)  66. 
See  also  Dolan  7/.  Brooks,  168  Mass.  350. 

As  to  when  the  wife's  separate  estate  will  be 
chargeable  for  necessaries,  see  the  title  Sepa- 
rate Property  (OP  Married  Women). 
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in  his  condition  of  life,  he  gives  to  her  credit  to  procure  it  for  herself  on  his 
account  and  at  his  charge.1  The  mere  fact  that  more  or  other  goods  than  her 
necessities  require  are  sold  to  the  wife  will  not  prevent  a  recovery  for  those 
that  arc  properly  necessaries.*  But  it  has  been  held  that  a  recovery  cannot 
be  had  for  a  fractional  value  of  articles  not  necessaries,  on  the  ground  that 
they  might  have  answered  the  purpose  of  other  articles  which  would  have 
been  necessaries.3 

Ground  of  Husband's  Liability.  —  The  husband's  liability  for  necessaries  furnished 
to  the  wife  has  often  been  spoken  of  as  resting  upon  the  ground  of  the  wife's 
agency.'4  To  some  extent  this  theory  may  be  reasonably  and  appropriately 
applied.  But  it  is  well  stated  that  the  husband  may  be  liable  for  necessaries 
furnished  to  the  wife  in  certain  cases,  though  the  existence  of  an  agency  or 
assent  expressed  or  implied  is  in  fact  wholly  disproved  in  evidence,  as  where 
he  issues  a  prohibition  against  her  pledging  his  credit  and  at  the  same  time 
fails  to  supply  necessaries  himself. 5  In  such  cases  the  better  view  would 
appear  to  be  that  the  husband's  liability  arises  by  virtue  of  the  marital  relation 
and  in  consequence  of  the  obligation  assumed  by  him  in  marriage  to  make 
suitable  provisions  for  his  wife;  it  depends  upon  an  authority  to  do  for  the 
wife  what  law  and  duty  require  him  to  do.6  This  view  has  been  said  to 
be  further  supported  by  the  fact  that  the  husband's  liability  is  applicable  as 
well  to  supplies  furnished  to  the  wife  when  she  is  insane,  and  to  the  care 
of  her  lifeless  remains,  as  to  contracts  expressly  made  by  her.7 

bb.  What  Are  Necessaries  —  (ad)  In  General.  —  Necessaries,  it  is  said,  consist  of 
food,  drink,  clothing,  washing,  medical  attention,  and  a  suitable  place  of  resi- 
dence. These  may  be  regarded  as  necessaries  in  the  absolute  sense  of  the 
word.8  But  the  husband  may  control  the  style  of  living,  and  may,  by  the 
mode  of  life  which  he  adopts,  or  the  position  which  he  allows  his  wife  to 


1.  General  Rule  as  to  Husband's  Liability  for 
Wife's  Contracts  for  Necessaries.  —  Montague  v. 
Benedict,  3  B.  &  C.  636,  10  E.  C.  L.  208; 
Eames  -'.  Svveetser,  101  Mass.  78. 

Articles  Furnished  by  Town  under  Pauper  Laws. 
—  Under  the  pauper  laws  of  Massachusetts  it 
has  been  held  that  a  town  may  maintain  an 
action  against  a  husband  for  supplies  furnished 
to  his  wife  where  she  has  been  neglected  by 
him  and  is  standing  in  need  of  relief,  but  the 
amount  of  recovery  will  be  restricted  to  sup- 
plies which  are  necessary  for  her  support  as  a 
pauper.  Hanover  v.  Turner,  14  Mass.  227, 
7  Am.  Dec.  203;  New  Bedford  v.  Chace,  5 
Gray  (Mass.)  28;  Monson  v.  Williams,  6  Gray 
(Mass.)4i6;  Brookfieldz'.  Allen, 6  Allen  (Mass.) 
585;  Sturbridge  v.  Franklin,  160  Mass.  149. 

But  in  Indiana  it  has  been  held  that  the 
provision  made  by  law  for  the  support  of  the 
poor  is  a  charitable  provision,  and  the  commis- 
sioners of  the  county  cannot  sue  a  husband 
for  the  support  of  his  wife  who  is  a  pauper. 
Switzerland  County  v.  Hildebrand,  1  Ind.  555; 
Noble  County  v,  Schmoke,  51  Ind.  416.  To 
the  same  effect  see  Delaware  County  v.  Mc- 
Donald, 46  Iowa  170;  Bennington  v.  Mc- 
Gennes,  1  D-  Chip.  (Vt.)  45. 

Board  and  Lodging  Furnished  to  Wife  While 
Staying  at  House  of  Parent.  —  Tt  has  been  held 
that  the  law  will  not  imply  a  contract  as  between 
father  and  son-in-law  to  pay  board  furnished 
to  the  wife  of  the  latter  while  staying  at  her 
father's  house,  on  the  ground  that  "  persons  in 
such  a  near  connection  as  father  and  children 
do  not  usually  live  together  upon  a  footing  of 
obligation  to  account  with  and  pay  for  atten- 
tions and  services  or  board  and  lodging." 
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Cantine  v.  Phillips,  5  Harr.  (Del.)  428.  Com- 
pare Burkett  v.  Trowbridge,  61  Me.  251.  But 
such  liability  may  arise  by  an  express  con- 
tract. Daubney  v.  Hughes,  60  N.  Y.  187.  See 
also  Cantine  v.  Phillips,  5  Harr.  (Del.)  428. 

Necessaries  Furnished  to  Wife  of  Minor. —  It 
has  been  held  that  a  husband,  though  a 
minor,  is  liable  for  necessaries  furnished  to  his 
wife.    Cantine  v.  Phillips,  5  Harr.  (Del.)  428. 

Breach  of  Contract  to  Take  Necessaries.  —  It  has 
been  held  that  while  a  husband  may  be  liable 
for  necessaries  furnished  on  the  order  of  his 
wife,  he  is  not  liable  for  a  mere  breach  of  the 
contract  to  take  a  necessary  unless  the  wife  is- 
shown  to  be  his  agent  in  fact.  Suiter  v.  Mus- 
tin,  50  Ga.  242. 

2.  Eames  v.  Sweetser,  101  Mass.  78;  Rob- 
erts v.  Kelley,  51  Vt.  97. 

3.  Thorpe  v.  Shapleigh,  67  Me.  235. 

4.  See  Sauter  v.  Scrutchfield,  28  Mo.  App. 
155;  Black  v.  Bryan,  18  Tex.  464. 

5.  Bergh  v.  Warner,  47  Minn.  250,  28  Am. 
St.  Rep.  362;  Sauter  v.  Scrutchfi  -ld,  28  Mo. 
App.  155-  Cromwell  v.  Benjamin,  41  Barb. 
(N.  Y.)  560. 

6.  Husband's  Liability  Arising  from  Marriage 
Relation.  —  Raynes  v.  Bennett,  114  Mass.  428; 
Hall  v.  Weir,  I  Allen  (Mass.)  261;  Bergh  v. 
Warner,  47  Minn.  250,  28  Am.  St.  Rep.  362;. 
Sauter  v.  Scrutchfield,  28  Mo.  App.  155;  Crom- 
well v.  Benjamin,  41  Barb.  (N.  Y.)  560;  Black 
v.  Bryan,  18  Tex.  464. 

7.  Cunningham  v.  Reardon,  98  Mass.  538, 
96  Am.  Dec.  670. 

8.  Absolute  Necessaries  of  Wife.  —  Wallis  v. 
Biddick,  22  W.  R.  761;  Shelton  v.  Pendleton, 
18  Conn.  417;  St.  John's  Parish  v.  Bronson,  40 
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assume,  confer  upon  the  wife  a  power  to  pledge  his  credit  for  more  than  the 
mere  absolute  necessaries  of  life.  Practically,  what  shall  be  considered  as 
necessaries  will  vary  with  the  rank,  position,  and  estate  of  the  husband.1  In 
determining  what  is  a  reasonable  expenditure  of  money  for  one's  family,  the 
income  or  capacity  to  earn  or  produce  income  is  to  be  considered  as  well  as 
the  amount  of  property  possessed.2  And  it  has  been  held  that  evidence  of 
the  style  of  living  and  expenditure  in  the  circle  to  which  the  husband  intro- 
duces his  wife  and  where  he  expects  to  find  her  intimates  and  associates  is 
admissible  for  this  purpose  also.3 

(bb)  Domestic  Service.  —  Domestic  service  in  accordance  with  the  means  of  the 
husband  and  the  social  station  of  the  family  belongs  to  the  class  of  necessa- 
ries, and  a  wife  living  with  her  husband  has  an  implied  power  to  bind  the 
husband  therefor.4 

(cc)  Medical  Attention.  —  Among  the  articles  commonly  known  as  necessaries 
also  are  the  necessary  medicine,  medical  aid,  and  advice  for  the  wife.5  But 
the  services  of  a  person  not  professing  to  be  a  physician  or  to  have  any  medi- 
cal skill  are  not,  as  a  matter  of  law,  necessaries  for  which  the  husband  will  be 
liable.6 

(dd)  Services  of  Counsel  —  in  General.  —  It  may  be  laid  down  as  a  general  rule 
that  where  the  services  of  counsel  become  necessary  for  the  sustenance  or  pro- 
tection of  the  wife,  whether  such  necessity  arises  by  reason  of  the  conduct  of 
the  husband  or  from  other  cause,  the  husband  will  be  liable  in  an  action 
therefor.7 


Conn.  75,  16  Am.  Rep.  17;  Reed  v.  Crissey,  63 
Mo.  App.  191;  Sauter  v.  Scrutchfield,  28  Mo. 
App.  150. 

Suitable  Lodgings  are  necessary.  Oltman  v. 
Yost,  62  Minn.  261. 

Pew  Rent.  —  It  has  been  held  that  religious 
instruction  does  not  belong  to  the  class  of 
necessaries,  as  that  term  is  understood  at  com- 
mon law,  and  hence  a  husband  is  not  liable 
for  rem  of  a  church  pew  hired  and  occupied 
by  his  wife  against  his  consent.  St.  John's 
Parish  v.  Bronson,  40  Conn.  75,  16  Am.  Rep.  17. 

1.  What  Are  Necessaries  to  Be  Determined  by 
Means  and  Position  of  Husband.  —  Phillipson  v. 
Hayter,  L.  R.  6  C.  P.  42;  Manbv  v.  Scott,  Sid. 
109;  Morgan  v.  Chetwynd,  4  F.  &  F.  451 ;  Shel- 
ton  v.  Hoadley,  15  Conn.  535;  Raynes  v.  Ben- 
nett, 114  Mass.  429;  Sauter  v.  Scrutchfield,  28 
Mo.  App.  150. 

In  some  of  the  decisions  it  is  said  that  the 
condition  and  position  of  both  husband  and 
wife  are  to  be  considered.  Clark  v.  Cox,  32 
Mich.  212;  Bergh  v.  Warner,  47  Minn.  250,  28 
Am.  St.  Rep.  362;  Keller  v.  Phillips,  39  N.  Y. 
354.  And  in  other  decisions  the  question  is 
spoken  of  as  depending  on  the  standing  and 
condition  of  the  wife.  Thorpe  v.  Shaplcigh, 
67  Me.  23S;  Ray  v.  Addcn,  50  N.  H.  S2,  9  Am. 
Rep.  175.  Bui  see  Compton  v.  Bates,  10  111. 
App.  85,  where  an  instruction  to  that  effect 
■  was  held  to  be  erroneous. 

The  Fact  that  the  Husband  Wore  Diamonds  and 
kept  a  fast  horse  has  been  held  to  be  compe- 
tent as  having  some  tendency  to  show  his 
means  and  station  in  life.  Raynes  v.  Ben- 
nett, 1 14  Mass.  428. 

The  Fact  that  the  Husband  Has  Paid  for  Silk 
Dresses  bought  by  his  wife  upon  his  credit  has 
been  held  admissible  in  evidence  as  having 
tome  bearing  upon  the  issue  of  the  authority 
which  he  had  given  to  her  to  make  purchses, 
and  upon  the  question  of  his  meansand  station 
in  life'    Raynes  v.  Bennett,  114  Mass.  428. 


The  Record  of  the  City  Treasurer  showing  the 
amount  of  property  for  which  the  husband 
was  assessed  has  been  held  not  to  be  admissi- 
ble, even  though  connected  with  the  evidence 
that  he  had  paid  the  taxes  assessed,  since  the 
appraisal  and  assessment  were  the  acts  of  third 
parties  and  the  payment  of  the  taxes  assessed 
is  not  of  itself  an  admission  of  their  correct- 
nesss.    Raynes  -•.  Bennett,  114  Mass.  427. 

2.  Capacity  to  Earn  Income  to  Be  Considered.  — 
Clark  v.  Cox,  32  Mich.  212. 

3.  Style  of  Living  in  Wife's  Circle  of  Acquaint- 
ances to  Be  Considered.  —  Clark  v.  Cox,  32  Mich. 
212. 

But  in  Raynes  v.  Bennett,  114  Mass.  424, 
evidence  that  articles  of  jewelry  furnished  to 
a  wife  were  such  as  were  usually  worn  by 
women  who  dressed  as  the  defendant's  wife  did 
was  held  to  be  inadmissible  as  furnishing  no 
tes^  of  %vhat  it  was  proper  for  her  to  wear,  and 
as  tending  to  mislead  the  jury.  To  the  same 
effect  see  Compton  v.  Bates,  10  111.  App.  84. 

4.  When  Domestic  Service  Regarded  as  Neces- 
saries. —  Phillips  v.  Sanchez,  35  Fla.  187;  Flynn 
v.  Messenger,  28  Minn.  208,  41  Am.  Rep.  279; 
Wagner  v.  Nagel,  33  Minn.  351. 

5.  Medical  Services  as  Necessaries.  —  Forristall 
v.  La wson,  34  L.  T.  N.  S.  903 ;  Bcale  v.  Arabin, 
36  L.  T.  N.  S.  249;  Harrison  v.  Grady,  12  Jur. 
N.  S.  140:  D'Orsonnens  v.  Christin,  7  Mon- 
treal Leg.  N.  338;  Cothran  v.  Lee,  24  Ala.  380; 
Bevier  v.  Galloway,  71  III.  517;  Seybold  v. 
Morgan,  43  111.  App.  39;  Reed  v.  Crissey,  63 
Mo.  App.  1S4;  Tcbbets  v.  Hapgood,  34  N.  H. 
420;  Comstock  v.  Green,  88  Hun  (N.  Y.)  64. 
Sec  also  McClallcn  v.  Adams,  19  Pick.  (Mass.) 
333.  31  Am.  Dec.  140. 

6.  Wood  v.  O'Kcllcy,  8  Cush.  (Mass.)  406. 

7.  Liability  of  Husband  for  Legal  Services  Ren 
dercd  to  Wife.  —  Sec  Rice  :•.  Shepherd,  12  C.  B. 
N.  S.  332,  104  E.  C.  L.  333;  Ladd  v.  Lvnn,  2 
M.  .*  W.  265. 

Illustration  of  Rule  —  Legal  Measures  to  Pro- 
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In  Dofense  of  Wife  Charged  with  Crime.  —  Legal  services  rendered  to  a  married 
woman  for  the  purpose  of  defending  her  against  a  crime  with  which  she  is 
charged  are  necessaries  for  which  the  husband  maybe  liable.1  But  it  has 
been  held  that  where  the  employment  of  the  particular  attorney  is  forbidden 
by  the  husband,  in  order  to  recover  against  the  husband  the  attorney  must 
show  that  all  the  legal  services  rendered  and  the  disbursements  made  for. 
which  recovery  is  sought  were  reasonably  necessary  for  the  wife's  defense.2 

To  Secure  Protection  from  Husband.  —  The  doctrine  is  well  settled  that  when  the 
conduct  of  the  husband  towards  his  wife  makes  it  necessary  that  she  should 
apply  to  the  law  for  protection,  the  husband  will  be  chargeable  for  the  legal 
services  thereby  made  necessary  in  the  same  way  as  though  he  failed  to  fur- ' 
nish  her  with  proper  support.3  Thus  it  has  been  held  that  where  the  con- 
duct of  the  husband  is  such  that  it  becomes  necessary  for  the  wife  to  exhibit 
articles  of  peace  against  him  for  her  safety  and  protection,  the  husband  is 
liable  on  the  retainer  of  the  wife  to  an  attorney  for  professional  services  ren- 
dered by  him.4  But  it  has  been  held  that  a  husband  is  not  liable  for  the 
expense  of  an  indictment  instituted  against  himself  by  the  wife  for  an  assault, 
since  that  is  a  proceeding  instituted  not  for  the  protection  of  the  wife,  but 
for  the  punishment  of  the  husband.5 

Fees  in  Actions  for  Divorce  —  Divorce  a  Mensa  et  Thoro.  —  It  has  been  held  that 
counsel  are  entitled  to  recover  of  the  husband  reasonable  fees  for  services  ren- 
dered to  the  wife  in  a  suit  against  the  husband  for  a  divorce  a  mensa  et  thoro, 
if  it  be  made  to  appear  affirmatively  that  the  suit  is  reasonably  and  justifiably 
instituted.6 

Divorce  a  Vinculo  Matrimonii.  —  And  in  England  the  rule  has  been  stated  that 
the  wife  has  the  same  power  of  pledging  her  husband's  credit  for  the  costs 


cure  Subsistence  and  Restitution  of  Conjugal 
Rights.  —  Wilson    v.    Ford,    L.    R.    3  Exch. 

63. 

Legal  Services  in  Proceedings  for  Nonsupport.  — 

In  McQuhae  v.  Rey,  (N/  Y.  City  Ct.  Gen.  T.) 
2  Misc.  (N.  Y.)  476,  affirmed  (C.  PI.  Gen.  T.)  3 
Misc.  (N.  Y.)  550,  it  was  held  that  the  husband 
was  not  liable  for  legal  services  rendered  to 
the  wife  in  a  proceeding  brought  by  the  people 
against  him  for  failure  on  his  part  to  support 
his  wife,  in  which  she  was  really  a  witness  for 
the  people  and  not  a  party  to  the  suit. 

1.  Legal  Services  in  Defense  of  Wife  Charged 
with  Crime  Regarded  as  Necessaries.  —  Artz  v. 
Robertson,  50  111.  App.  27. 

Where  a  Wife  Was  Indicted  for  Keeping  a  Dis- 
orderly House,  which  she  had  done  with  her 
husband's  concurrence,  it  was  held  lhat  he 
was  liable  to  an  attorney  whom  she  employed 
to  defend  her  and  by  whom  he  knew  that 
she  was  defended.  Shepherd  v.  Mackoul,  3 
Campb.  326. 

Proceedings  to  Require  Wife  to  Keep  the  Peace 
on  Groundless  Charge  by  Husband.  — It  has  been 
held  that  the  husband  is  liable  to  an  attorney 
for  services  rendered  on  behalf  of  a  wife  in  a 
proceeding  to  require  her  to  keep  the  peace 
brought  by  the  husband  on  a  groundless 
charge.  Warner  v.  Heiden,  28  Wis.  517,  9 
Am.  Rep.  515. 

Fees  for  Defending  Wife  Against  Prosecution  as 
Common  Drunkard.  —  In  the  same  way  it  has 
been  held  that  the  husband  may  be  held  liable 
for  leal  services  rendered  to  the  wife  in  de- 
fending her  successfully  against  a  complaint 
made  by  him  charging  her  with  being  a  com- 
mon drunkard.  Conant  v.  Burnham,  133 
Mass.  503,  43  Am.  Rep.  532. 
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2.  Artz  v.  Robertson,  50  111.  App.  27. 

3.  Williams  v.  Monroe,  18  B.  Mon.  (Ky.) 
514;  Morrison  v.  Holt,  42  N.  H.  480. 

4.  Expense  of  Exhibiting  Articles  of  Peace  Against 
Husband.  —  Shepherd  v.  Mackoul,  3  Campb.. 
326;  Turner  v.  Rookes,  10  Ad.  &  El.  47,  37  E. 
C.  L.  35;  Morris  v.  Palmer,  39  N.  H.  123. 
See  also  Williams  v.  Fowler,  1  M'Clel.  &  Y. 
269. 

Where  Proceedings  Are  Groundless. —  But  it 

has  been  held  that  the  husband  cannot  be 
made  liable  when  the  referee  before  whom 
the  case  was  heard  did  not  find  that  any  of  the 
expenses  were  necessaries,  and  did  not  allow 
the  items  or  report  that  there  were  reasonable 
grounds  for  instituting  the  proceedings. 
Smith  v.  Davis,  45  N.  H.  566. 

5.  Legal  Services  in  Prosecution  by  Indictment 
Against  Husband.  —  Grindell  v.  Godmond,  5 
Ad.  &  El.  755,  31  E.  C.  L.  431. 

Under  statute  in  Massachusetts  the  same  rule 
has  been  laid  down.  Conant  v.  Burnham,  133 
Mass.  503,  43  Am.  Rep.  532. 

6.  Legal  Services  in  Prosecution  of  Divorce 
a  Mensa  et  Thoro.  —  Brown  v.  Ackroyd,  5  El.  6c 
Bl.  819,  85  F.  C.  L.  819;  Rice  v.  Shepherd, 
12  C.  B.  N.  S.  332,  104  E.  C.  L.  332;  Stocken  z: 
Pattrick,  29  L.  T.  N.  S.  507;  McCurley  v. 
Stockbridge,  62  Md.  422,  50  Am.  Rep.  229; 
Langbein  v.  Schneider,  (N.  Y.  City  Ct.)  27 
Abb.  N.  Cas.  (N.  Y.)  228;  Peck  v.  Marling,  22 
W.  Va.  708.  See  also  Taylor  v.  Hailstone, 
52  L.  J.  Q.  B.  101. 

But  the  rule  is  otherwise  where  at  the  com- 
mencement of  the  suit  there  were  not  reason- 
able grounds  for  the  proceedings.  Brown  v. 
Ackrovd,  5  El.  &  Bl.  819,  85  E.  C.  L.  819; 
Baylis  v.  Watkins,  10  Jur.  N.  S.  114. 
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due  to  her  solicitor  in  a  suit  for  the  dissolution  of  the  marriage  as  for  costs  in 
a  suit  for  divorcer  mensa  et  tlioro.1  But  legal  services  rendered  to  a  wife  in 
the  prosecution  of  an  action  for  divorce  a  vinculo  matrimonii  are  not,  by  great 
weight  of  authority  in  the  United  States,  recognized  at  common  law  as  com- 
ing within  the  list  of  articles  known  as.  necessaries,  for  the  reason  that  neces- 
saries are  to  be  provided  by  a  husband  for  his  wife  to  sustain  her  as  his  wife, 
and  not  to  provide  for  her  future  condition  as  a  single  woman,  or  perhaps  as 
the  wife  of  another.2  And  the  same  rule  has  been  applied  to  legal  services  in 
defending  the  wife,  though  successfully,  in  a  suit  instituted  by  the  husband 
for  a  divorce  a  vinculo  matrimonii,3  though  a  contrary  view  has  been  main- 
tained in  some  jurisdictions.*4 

(ee)  Advances  for  Purchase  of  Necessaries. — Advances  of  money  to  a  wife  are  not 

regarded  as  necessaries  at  common  law,  and  the  husband  will  not  be  liable  for 
money  lent  to  the  wife  without  his  request  or  assent,  though  it  is  afterwards 
applied  by  her  in  procuring  necessaries,  since  courts  of  law  will  not  recognize 
any  privity  between  the  husband  and  a  person  making  such  advances.5  But 
by  the  prevailing  rule  equity  allows  one  who  has  lent  money  to  a  wife  with 
which  to  purchase  necessaries  to  stand  in  the  stead  of  the  persons  supplying 
the  necessaries  and  to  recover  of  the  husband  the  amount  actually  employed 
by  the  wife  out  of  the  money  so  lent  her  in  paying  for  necessaries,  the  lender 
being  required  to  see  that  the  loan  is  properly  applied.6    In  Massachusetts, 


1.  Rule  in  England  as  to  Services  in  Prosecution 
of  Divorce  a  Vinculo.  —  Stocken  v.  Pattrick,  29 
L.  T.  N.  S.  507;  Ottaway  v.  Hamilton,  3  C.  P. 
D.  398. 

2.  Rule  in  United  States  as  to  Services  in  Prose- 
cution of  Divorce  a  Vinculo.  —  Pearson  v.  Dar- 
rington.  32  Ala.  227;  Shelton  v.  Pendleton,  18 
Conn.  417;  Dow  v.  Eyster,  79  111.  254;  Wil- 
liams v.  Monroe,  18  B.  Mon.  (Ky.)  518;  Isbell 
v.  Weiss,  60  Mo.  App.  54;  Yeiser  v.  Lowe,  50 
Neb.  310;  Morrison  v.  Holt,  42  N.  H.  478,  80 
Am.  Dec.  120;  Dorsey  v.  Goodenow,  Wright 
(Ohio)  120;  Thompson  v.  Thompson,  3  Head 
(Tenn.)  527.  See  also  Peck  v.  Marling,  22  W. 
Va.  708.  Compare  Sprayberry  v.  Merk,  30  Ga. 
81.  76  Am.  Dec.  637;  Glenn  v.  Hill,  50  Ga.  94. 

In  Iowa  the  rule  has  been  laid  down  that  the 
husband  is  not  liable  to  the  attorney  of  his 
wife  for  services  in  prosecuting  an  action 
brought  by  her  for  a  divorce.  Johnson  t. 
Williams,  3  Greene  (Iowa)  97,  54  Am.  Dec.  491. 

But  in  Preston  v.  Johnson,  65  Iowa  285,  it 
was  held  that  where  a  wife  employs  an  attor- 
ney to  begin  an  action  for  divorce  against  her 
husband,  and  the  attorney  begins  such  action 
in  good  faith  upon  the  wife's  verified  state- 
ment of  facts,  which,  if  true,  would  entitle  her 
to  a  divorce,  and  the  action  Is  afterwards  dis- 
missed, the  attornev  may  recover  his  fees 
from  the  husband  without  proving  that  the 
wife  is  in  fact  entitled  to  a  divorce.  See  also 
Clvde  v.  Peavy,  74  Iowa  47. 

In  Sherwin  v.  Maben,  78  Iowa  467,  however, 
it  was  held  that  where  a  wife  commences  and 
prosecutes  an  action  for  divorce  against  her 
husband,  and  the  ground  of  her  complaint  is 
not  true,  and  an  action  is  not  necessary  for 
her  protection,  her  husband  is  not  liable  to  her 
attorneys  for  their  fees  and  advances  made  by 
them  at  the  wife's  request  in  prosecution  of 
the  action. 

Under  Statutes  in  Kentucky  providing  that 
"  in  suits  for  alimony  and  divorce  the  hus- 
band shall  pay  the  costs  of  each  party  unless 
it  shall  be  made  to  appear  in  the  cause  that 


the  wife  is  in  fault,  and  has  ample  estate  to 
pay  the  same,"  it  has  been  held  that  the  attor- 
ney cannot  maintain  a  separate  action  against 
the  husband  for  his  fees,  but  the  amount 
must  be  fixed  and  ascertained  by  the  court  in 
which  the  divorce  is  granted  and  allowed  as 
part  of  the  wife's  costs  in  the  action.  Wil- 
liams v.  Monroe,  18  B.  Mon.  (Ky.)  514.  See 
also  Ballard  v.  Caperton,  2  Met.  (Ky.)  412; 
Nikirk  v.  Nikirk,  3  Met.  (Ky.)  432;  Meyar  v. 
Meyar,  3  Met.  (Ky.)  298;  Thomas  v.  Thomas, 
7  Bush  (Ky.)  665;  Billing  v.  Pilcher,  7  B.  Mon. 
(Ky.)  458,  46  Am.  Dec.  523. 

3.  Jurisdictions  Holding  Services  in  Defense  of 
Wife  Not  Necessaries.  —  Cooke  v.  Newell,  40 
Conn.  596;  McCullough  v.  Robinson,  2  Ind. 
630;  Coffin  v.  Dunham,  8  Cush.  (Mass.)  404, 
54  Am.  Dec.  769;  Ray  v.  Adden,  50  N.  H.  82, 
9  Am.  Rep.  175;  Wing  v.  Hurlburt,  15  Vt. 
607,  40  Am.  Dec.  695. 

4.  Defending  Divorce  Suit  Against  Wife  Held  to 
Be  Chargeable  Against  Husband.  —  Porter  v. 
Briggs,  38  Iowa  166,  18  Am.  Rep.  27.  See 
also  Gossctt  v.  Patten,  23  Kan.  341. 

5.  Advances  Made  for  Purchase  of  Necessaries 
Not  Necessaries  at  Common  Law. —  Knox  v. 
Bushell,  3  C.  B.  N.  S.  334,  91  E.  C.  L.  334; 
Paule  v.  Goding,  2  F.  &  F.  585;  Jenncr  v. 
Morris,  3  De  G.  F.  &  J.  45;  Zeigler  v.  David, 
23  Ala.  127;  Gilbert  v.  Plant,  18  Ind.  308;  An- 
derson v.  Cullen.  16  Daly  (N.  Y.)  15;  Schwart- 
ing  v.  Bisland.  (C  PI  Gen.  T.)  4  Misc.  (N.  Y.) 
534;  Marshall  v.  Perkins,  20  R.  I.  34;  Gill  v. 
Read,  5  R.  I.  347,  73  Am.  Dec.  73.  See  also 
Grindell  v.  Godmond,  5  Ad.  &  El.  755,  31  E.  C. 
L.  43'- 

6.  Advances  to  Wifo  Regarded  as  Necessaries  in 
Equity. —  Harris  v.-Lct,  1  P.  Wms.  482;  Matter 
of  Wood,  1  Dc  G.  J.  &  S.  465;  Dcare  v.  Sout- 
ten,  L.  R.  9  Eq.  151;  Jenncr  v.  Morris,  3  De 
G.  F.  &  J.  45;  Kenyon  v.  Farris,  47  Conn. 
510,  36  Am.  Rep.  86;  Reed  v.  Crisscy,  63  Mo. 
App.  184;  Walker  v.  Simpson,  7  W.  A;  S.  (Pa.) 
88,  42  Am.  Dec.  216.  See  also  Johnston  v. 
Manning,  12  Ir.  C.  L.  148;  Marshall  7'.  Per- 
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however,  the  conclusion  was  reached  in  a  recent  case  that  advances  cannot  be 
considered  as  necessaries  in  a  court  of  equity,  or  the  ground  either  of  subro- 
gation or  of  a  general  equity.1 

iff)  Expenses  of  Wife's  Burial  —  The  common  law  casts  on  the  surviving  hus- 
band the  duty  and  legal  obligation  of  burying  his  deceased  wife  and  of  com- 
pensating or  reimbursing  a  third  person  performing  services  or  incurring 
expenses  in  this  respect,  suitable  to  the  rank  and  fortune  of  the  husband ;  3 
and  this  rule  applies  though  at  the  time  of  her  death  the  wife  was  living  apart 
from  her  husband,  whether  by  reason  of  his  desertion  or  cruelty  3  or  of  her 
own  volition.4  Nor  in  such  case  will  notice  of  the  death  be  required  to  hold 
the  husband  liable.5  The  fact  that  the  wife  has  a  separate  equitable  estate 
will  be  immaterial,  since  no  one,  excepting  the  wife  by  her  own  contract,  can 
fasten  a  charge  upon  her  separate  equitable  estate.6  Nor,  it  has  been  held,  if 
the  wife  has  a  separate  statutory  estate  will  the  husband  be  entitled  to  any 
credit  for  such  expenditures  on  the  settlement  of  his  administration  of  her 
estate.7  The  obligation  of  the  husband  in  this  respect  has  been  placed  upon 
a  broader  ground  than  the  mere  right  of  the  wife  to  necessaries,  namely  on 
the  ground  of  common  decency.8  But  in  some  of  the  decisions  funeral 
expenses  have  been  treated  as  necessaries,9  and  for  the  sake  of  convenience 
they  are  discussed  here. 

(gg)  Whether  Question  of  Law  or  Fact.  —  The  question  whether  the  article  fur- 
nished to  a  wife  falls  within  the  class  of  necessaries  is  often  one  of  some  diffi- 
culty. In  some  cases  it  is  undoubtedly  the  duty  of  the  court  to  rule  as  matter 
of  law  that  certain  articles  do  not  come  within  the  class  of  necessaries  for 
which  a  wife  may  pledge  the  credit  of  her  husband  without  his  consent.10 


kins,  20  R.  I.  34.  Compare  May  v.  Skey,  16 
Sim.  588. 

Advances  Made  During  Husband's  Sickness.  —  In 

Leuppie  v.  Osborn,  52  N.  J.  Eq.  637,  it  was 
held  that  the  rule  that  when  the  husband  de- 
serts his  wife  without  making  provision  for 
her  support,  and  a  third  person  advances 
money  to  her  which  she  uses  to  obtain  neces- 
saries, an  equitable  debt  is  thereby  created, 
does  not  apply  to  a  case  where  the  husband's 
failure  to  do  his  duty  is  the  result  of  misfor- 
tune, as,  for  instance,  sickness. 

1.  Skinner  v.  Tirrell,  159  Mass.  474,  38  Am. 
St.  Rep.  447. 

2.  Liability  of  Husband  for  Wife's  Burial  Ex- 
penses. —  Ambrose  v.  Kerrison,  10  C.  B.  776,  70 
E.  C.  L.  776;  Lott  v.  Graves,  67  Ala.  43;  Sears 
v.  Giddey,  41  Mich.  590,  32  Am.  Rep.  168. 
See  also  Jenkins  v.  Tucker,  1  H.  Bl.  90. 

The  husband  is  proximately  liable  at  com- 
mon law  for  the  expenses  of  his  wife's  funeral, 
whether  he  is  or  is  not  her  legatee.  Sears  v. 
Giddey,  41  Mich.  590,  32  Am.  Rep.  168. 

3.  Funeral  Expenses  of  Wife  Living  Apart  by 
Eeason  of  Husband's  Cruelty  or  Desertion.  —  Jen- 
kins v.  Tucker,  1  H.  Bl.  90;  Scott  v.  Caroth- 
ers,  17  Ind.  App.  673;  Cunningham  v.  Rear- 
don,  98  Mass.  538,  96  Am.  Dec.  670. 

4.  Funeral  Expenses  of  Wife  Voluntarily  Living 
Apart.  —  Ambrose  v.  Kerrison,  10  C.  B.  776,  70 
E.  C.  L.  776;  Bradshaw  v.  Beard,  12  C.  B.  N. 
S.  344,  104  E.  C.  L.  344;  Seybold  v.  Morgan, 
43  111.  App.  40.  See  also  Carley  v.  Green,  12 
Allen  (Mass.)  106;  Patterson  v.  Patterson,  59 
N.  Y.  574,  17  Am.  Rep.  384. 

5.  Bradshaw  v.  Beard,  12  C.  B.  N.  S.  344, 
104  E.  C.  L.  344;  Cunningham  v.  Reardon,  98 
Mass.  538,  96  Am.  Dec.  670. 

6.  Husband  Liable  though  Wife  Has  Separate 


Equitable  Estate.  —  Lott  v.  Graves,  67  Ala.  43. 
See  also  Smyley  v.  Reese,  53  Ala.  89,  25  Am. 
Rep.  598. 

Wife  Living  Apart  on  Separate  Maintenance.  — 

In  Bertie  v.  Chesterfield,  9  Mod.  31,  it  was 
held  that  the  estate  of  the  husband  in  the  pos- 
session of  his  devisee  is  liable  for  the  funeral 
expenses  of  the  testator's  wife  alihough  she 
was  living  apart  from  him  on  a  separate  main- 
tenance. 

7.  Smyley  v.  Reese,  53  Ala.  89,  25  Am.  Rep. 
598 ;  Matter  of  Weringer,  100  Cal.  345 ;  Staples's 
Appeal,  52  Conn.  425;  Waesch's  Estate,  166 
Pa.  St.  204.  See  also  Costigan's  Esiate,  13 
Phila.  (Pa.)  264,  36  Leg.  Int.  (Pa.)  383;  Dar- 
mody's  Estate,  13  Phila.  (Pa.)  207,  36  Leg. 
Int.  (Pa.)  96. 

But  in  Waesch's  Estate,  166  Pa.  St.  204,  it 
was  intimated  that  if  the  husband  is  insolvent, 
the  wife's  estate  becomes  liable. 

8.  Bradshaw  v.  Beard,  12  C.  B.  N.  S.  344, 
104  E.  C.  L.  344: 

9.  Scott  v.  Carothers,  17  Ind.  App.  673; 
Cunningham  v.  Reardon,  98  Mass.  538,  96  Am. 
Dec.  670. 

10.  What  Are  Necessaries  Sometimes  a  Question 
of  Law.  —  Phillipson  v.  Hayter,  L.  R.  6  C.  P. 
43;  St.  John's  Parish  v.  Bronson,  40  Conn.  75, 
16  Am.  Rep.  17;  Raynes  v.  Bennett,  114  Mass. 
428;  Bergh  v.  Warner,  47  Minn.  250,  28  Am. 
St.  Rep.  362;  Sauter  v.  Scrutchfield,  28  Mo. 
App.  157. 

Articles  Clearly  Luxuries.  —  In  Phillipson  v. 
Hayter,  L.  R.  6  C.  P.  41,  evidence  of  the  pur- 
chase of  articles  clearly  luxuries  was  not 
allowed  to  go  to  the  jury,  and  the  matter  was 
ruled  upon  by  the  court.  See  also  Sauter  v, 
Scrutchfield,  28  Mo.  App.  157;  Suiter  v.  Mus- 
tin,  50  Ga.  242. 
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Thus  it  has  been  said  that  a  stock  of  goods  "sold  for  purposes  of  trade  or 
material  for  building  a  house  would  not  be  necessaries  within  the  meaning  of 
this  rule  of  law.1  But  except  in  a  very  clear  case  the  question  is  generally 
held  to  be  one  for  the  jury.2 

cc.  Presumption  of  Authority  from  Cohabitation  —  (aa)  In  General.  —  A  presump- 
tion arises  during  cohabitation  that  the  wife  has  authority  to  contract  for 
things  that  are  really  necessary  and  suitable  to  the  style  in  which  the  husband 
chooses  to  live,  in  so  far  as  the  articles  fall  fairly  within  the  domestic  depart- 
ment, which  is  ordinarily  confined  to  the  management  of  the  wife.3  This 
rule  is  founded  on  common  sense,  for  a  wife  would  be  of  little  use  to  her  hus- 
band in  their  domestic  arrangements  if  she  could  not  order  such  things  as  are 
proper  for  the  use  of  the  house  and  for  her  own  use  without  the  interference 
of  her  husband.'* 

Excessive  or  Extravagant  Purchases.  —  But  if  the  articles  purchased  do  not  fall 
fairly  within  the  domestic  department,  or  are  not  properly  necessaries,  but  are 
excessive  in  amount  or  extravagant  in  their  nature,  the  presumption  of 
authority  from  cohabitation  will  not  arise.5 

(f>b)  Woman  Passing  as  wife.  —  If  a  man  lives  with  a  woman,  allowing  her  to 
use  his  name  and  pass  for  his  wife,  he  is  prima  facie  bound  to  pay  for  neces- 


1.  Raynes  v.  Bennett,  114  Mass.  428. 

2.  What  Are  Necessaries  Generally  Question  for 
Jury.  —  Compton  v.  Bates,  10  111.  App.  84; 
Raynes  v.  Bennelt,  114  Mass.  428;  Merriam  v. 
Cunningham,  11  Cush.  (Mass.)  40;  Tupper  v. 
Cadwell,  12  Met.  (Mass.)  559,  46  Am.  Dec. 
704;  Bergh  v.  Warner,  47  Minn.  250,  28  Am. 
St.  Rep.  362;  Sauter  v.  Scrutchfield,  28  Mo. 
App.  157- 

Jewelry.  —  In  Raynes  ^.  Bennett,  114  Mass. 
42S,  it  was  held  that  the  question  whether  a 
gold  watch,  a  gold  chain,  and  a  gold  locket, 
furnished  to  the  wife  when  she  and  her  hus- 
band were  living  together,  were  necessaries, 
was  a  quesiion  to  be  submitted  to  the  jury. 

Sewing  Machine.  —  The  question  whether  a 
sewing  machine  is  a  necessary  for  the  wife  in 
such  a  sense  that  the  husband  can  be  sued  for 
it  is  for  the  jury.  Willey  v.  Beach,  115  Mass. 
559- 

Household  Furniture.  —  In  Hunt  v.  De  Bla- 
quiere,  5  Bing.  550,  15  E.  C.  L.  535,  it  was  held 
that  it  was  a  question  for  the  jury  whether 
articles  of  household  furniture  were  neces- 
saries for  a  wife  living  apart  from  her  hus- 
band. 

3.  Presumption  of  Authority  to  Purchase  Neces- 
saries from  Fact  of  Cohabitation — England. — 
Etheringion  v.  Parrot  1  Salk.  118;  Debcnham 
v.  Mellon,  6  App.  Cap.  24;  Phillipson  v.  Hay- 
ter,  L.  R.  6  C.  P.  38;  Harrison  v.  (irady,  13  L. 
T.  N.  S.  369,  12  Jur.  N.  S.  140;  Jcwsbury  v. 
Ncwbold,  26  L.J.  Exch.247;  Clifford  v.  Laton, 
3  C.  &  P.  15,  14  E.  C.  L.  188. 

Alabama.  —  Hughes  v.  Chadwick.  6  Ala.  651. 
Colorado.  —  Hardenbrook    v.    Harrison,  11 
Colo.  9. 

Illinois.  —  Compton  v.  Bates.  10  111.  App. 
78.    See  also  Goiis  v.  Clark,  78  III.  229. 

Indiana.  —  Watts  v.  Moffctt,  12  Incl.  App. 
399;  Litson  v.  Brown,  26  Ind.  489. 

Kansas.  —  Harttmann  v.  Tcgart,  12  Kan. 
177. 

Maine.  —  Furlong  v.  Hysom,  35  Mc.  332. 
Minnesota.  —  Flynn  v.  Messenger,  28  Minn. 
308.  41  Am.  Rep.  279;   Wagner  v.  Nagel,  33 
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Minn.  348;  Bergh  v.  Warner,  47  Minn.  250,  28 
Am.  St.  Rep.  362. 

Missouri.  —  Sauter  v.  Scrutchfield,  28  Mo. 
App.  155;  Rutherford  v.  Coxe,  11  Mo.  347. 

New  Hampshire. — Tebbets  -'.  Hapgood,  34 
N.  H.  420. 

New  Jersey.  —  Vusler  v.  Cox,  53  N.  J.  L.  518. 

New  York.  —  Cromwell  v.  Benjamin,  41 
Barb.  (N.  Y.)  560;  M'Cutchen  v.  M'Gahay,  11 
Johns.  (N.  Y.)  281,  6  Am.  Dec.  373;  Keller  v. 
Phillips,  39  N.  Y.  353. 

Vermont.  —  Gilman  v.  Andrus,  28  Vt.  241, 
67  Am.  Dec.  713. 

Living  Separate  under  Same  Roof.  —  The  doc- 
trine of  the  text  holds  though  the  husband  and 
wife  are  living  apart,  if  they  remain  under  the 
same  roof.  Harrison  v.  Grady,  12  Jur.  N.  S. 
140.  See  also  Hentze  v.  Marjenhoff,  42  S. 
Car.  427. 

Cohabitation  Without  Maintenance  of  Establish- 
ment. —  But  in  England  it  has  been  held  that 
no  presumption  of  authority  will  aiise  from 
the  mere  fact  of  cohabitation  without  any 
house  or  establishment  for  the  wife  lo  man- 
age.   Debenham  v.  Mellon,  6  App  Cas.  32. 

4.  Emmett  v.  Norton,  8  C.  &  P.  506,  34  E. 
C.  L.  503;  Bergh  v.  Warner,  47  Minn.  250,  28 
Am.  St.  Rep.  362. 

5.  No  Presumption  of  Authority  in  Case  of  Arti- 
cles Not  Necessaries.  —  Phillipson  v.  Hayter,  L. 
R.  6  C.  P.  42;  Jewsbury  v.  Newbold,  26  L.  J. 
Exch.  247;  Harrison  t.  Grady,  14  W.  R.  139, 
13  I..  T.  N.  S.  369,  12  Jur.  N.  S.  140.  See  also 
Freestone  v.  Butcher,  9  C.  f-l  P.  643,  38  E.  C. 
L.  269;  Raynes  v.  Bennett,  114  Mass.  428. 
Compare  Lane  v  Ironmonger,  13  M.  &  W.  368. 

This  rule  has  been  applied  in  the  case  of 
jewelry  unsuitable  to  the  husband's  and  the 
wife's  station  in  life.  Montague  v.  Benedict, 
3  B.  &  C.  631,  10  E.  C.  L.  205,  5  Dowl.  &  R. 
532. 

In  Bergh  v.  Warner,  47  Minn.  253,  28  Am. 
St.  Rep.  362,  it  was  held  that  the  wife  was  not 
presumed  to  have  authority  to  purchase  dia- 
mond earrings,  for  the  reason  that  they  were 
not  articles  of  ordinary  household  use. 
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saries  furnished  to  her,1  even  by  a  person  who  knew  that  the  parties  were  not 
married.2 

Discontinuance  of  Cohabitation.  —  But  it  has  been  held  that  when  he  has  turned 
her  a\n  ay  and  they  are  living  separate  he  is  not  liable  for  necessaries  furnished 
to  her,  if  he  can  show  that  in  point  of  fact  they  were  not  married.3 

{cc)  Rebuttal  of  Presumption. —  Since  the  law  recognizes  the  husband's  right 
himself  to  furnish  necessaries  to  the  wife,  this  presumption  of  authority  on  the  . 
part  of  the  wife  arising  from  cohabitation  is  open  to  rebuttal.4 

Proof  of  Supply  by  Husband.  —  Thus  it  has  been  held  that  a  husband  who  suit- 
ably supplies  his  wife  with  necessaries,  or  with  money  to  purchase  them,  will 
not  be  held  liable  for  goods  purchased  by  her  on  his  credit  without  his  previ- 
ous authority  or  subsequent  sanction,  though  the  goods  be  of  the  quality 
ordinarily  known  as  necessaries.5  But  there  is  some  authority  for  the  view 
that  if  the  articles  purchased  are  such  as  are  ordinarily  used  in  households 
such  as  the  husband  maintains,  he  will  be  liable  notwithstanding  it  may  turn 
out  that  the  articles  were  not  necessary  to  the  comfort  of  the  family,  or  were 
not  needed  under  the  particular  circumstances,  unless  it  was  known  to  the 
tradesman  that  they  were  not  needed.* 

Effect  of  Husband's  Prohibition  of  Purchase  on  Credit.  —  The  husband  has  the  right  to 
withdraw  by  an  express  prohibition  the  agency  which  the  law  presumptively 
gives  to  the  wife  during  cohabitation  to  purchase  necessaries,  and  if  he  makes 


1.  Presumption  of  Authority  from  Allowing 
Woman  to  Pass  as  Wife.- — Paule  v.  Goding,  2 
F.  &  F.  585. 

Allowing  Woman  to  Assume  Name  Without  Co- 
habitation.—  But  it  has  been  held  that  the 
mere  fact  that  a  man  has  allowed  a  woman  to 
call  herself  by  his  name,  he  not  cohabiting 
with  her,  nor  otherwise  holding  her  out  as  his 
wife,  will  not  suffice  to  make  z.  prima  facie  case 
against  him  of  liability  for  her  debts.  Gomme 
v.  Franklin,  1  F.  &  F.  465. 

Holding  Out  Party  to  Bigamous  Marriage  as 
Wife. —  In  Robinson  v.  Nahon,  1  Campb.  245, 
it  was  held  that  if  a  man  marries  a  woman, 
visits  her  frequently,  and  holds  her  out  to  the 
world  as  his  wife,  he  does  not  discharge  him- 
self from  liability  for  necessaries  furnished  to 
her  by  proving  a  previous  marriage  between 
himself  and  another  woman,  who  has  resided 
in  the  same  house  with  him  ever  since,  unless 
he  brings  home  a  clear  knowledge  of  the  cele- 
bration of  the  first  marriage  to  the  party  who 
furnished  the  necessaries  to  the  second  wife. 

Necessaries  Furnished  After  Death  of  Alleged 
Husband.  —  Where  a  man  who  had  for  some 
years  cohabited  with  a  woman  who  passed  for 
his  wife  went  abroad,  leaving  the  woman  and 
her  family  at  his  residence  in  England,  after 
authorizing  a  tradesman  to  furnish  neces- 
saries to  his  alleged  wife  after  his  departure, 
it  was  held  that  the  woman  might  have  the 
same  authority  to  bind  him  by  her  contracts 
for  necessaries  as  if  she  had  been  his  wife,  but 
that  his  executor  was  not  bound  to  pay  for 
any  goods  supplied  to  her  after  his  death,  but 
before  notice  of  it  had  been  received,  in  the 
absence  of  any  express  contract  to  pay  for 
goods  furnished  to  the  woman  after  his  death. 
Blades  v.  Free,  9  B.  &  C.  167,  17  E.  C.  L.  351. 

2.  Watson  v.  Threlkeld,  2  Esp.  637.  In  this 
case  Lord  Kenyon  said:  "  What,  however,  I 
have  said  must  not  be  taken  to  be  the  case  of 
a  common  strumpet,  who  may  assume  the 
name  of  a  person  without  his  authority  from 
having  casually   known   him;    it    must  be 


where  the  man  permits  the  woman  to  assume 
his  name,  where  she  lives  in  his  house  and  is 
part  of  his  family." 

3.  Effect  of  Discontinuance  of  Cohabitation  with 
Person  Passing  as  Wife. —  Munro  v.  De  Che- 
mant,  4  Campb.  215. 

Recognition  of  Woman  as  Wife  Subsequent  to 
Separation. —  Where  a  man  and  a  woman  had 
been  married,  though  by  a  minister  not 
strictly  authorized  to  perform  the  ceremony, 
and  they  were  hence  not  stricti  juris  man  and 
wife,  and  after  living  together  for  some  time 
they  separated,  it  was  held  that  the  alleged 
husband  was  liable  for  goods  furnished  to  the 
wife  after  the  separation,  where  it  appeared 
that  shortly  previous  to  the  bringing  of  the 
action  the  defendant  recognized  the  woman 
as  his  wife.  Hawley  v.  Ham,  Taylor  (U.  C.) 
529- 

4.  Presumption  Open  to  Eebuttal.  —  Ethering- 
ton  v.  Parrot,  I  Salk.  118;  Sauter  v.  Scrutch- 
field,  28  Mo.  App.  155;  Keller  v.  Phillips,  39 
N.  V.  353;  Cromwell  v.  Benjamin,  41  Barb. 
(N.  Y.)  560. 

5.  Proof  of  Supply  by  Husband  in  Rebuttal  of 
Presumption.  —  Seaton  v.  Benedict,  5  Bing.  28, 
15  E.  C.  L.  354;  Montague  v.  Benedict,  3  B.  & 
C.  631,  10  E.  C.  L.  205;  Holt  v.  Brien,  4  B.  & 
Aid.  252,  6  E.  C.  L.  472;  Reneaux  v.  Teakle, 
8  Exch.  680;  Reid  v.  Teakle,  13  C.  B.  627,  76 
E.  C.  L.  627;  Clark  v.  Cox,  32  Mich.  204; 
Cromwell  v.  Benjamin,  41  Barb.  (N.  Y.)  561. 
See  also  Debenham  v.  Mellon,  6  App.  Cas.  31; 
Morgan  v.  Chetwynd,  4  F.  &  F.  451;  Bergh  v. 
Warner,  47  Minn.  252,  28  Am.  St.  Rep.  362.- 
Compare  Ruddock  v.  Marsh,  1  H.  &  N.  601. 

Adequate  Allowance  Made  During  Temporary ' 
Absence  of  Husband.  —  The  rule  of  the  text  has' 
been  applied  where  the  husband  makes  an 
adequate  allowance  to  the  wife  during  a  tem- 
porary absence  from  home.  Holt  v.  Brien,  4 
B.  &  Aid,  252,  6  E.  C.  L.  472;  Dennys  v.  Sar- 
geant,  6  C.  &  P.  419,  25  E.  C.  L.  465.  See 
also  Bird  v.  Jones,  3  M.  &  R.  121. 

8.  Sauter  v.  Scrutchfield,  28  Mo.  App.  155. 
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such  prohibition  no  one  having  notice  thereof  may  trust  the  wife  in  reliance 
upon  his  credit,  unless  the  husband  so  negleets  his  duty  that  supplies  become 
absolutely  necessary.1  Whenever,  therefore,  a  tradesman  who  has  been  for- 
bidden to  discharge  this  duty  of  the  husband  undertakes  to  sell  goods  to  the 
wife,  he  does  so  at  his  peril,  and  with  the  burden  of  showing  not  only  that  the 
goods  sold  are  included  in  the  class  of  articles  denominated  necessaries  or  are 
needed  for  present  use  in  the  conduct  of  the  domestic  concerns,2  but  also  that 
the  husband  has  so  far  neglected  his  duty  that  unless  the  tradesman  or  some 
other  third  person  does  furnish  the  articles,  the  wife  cannot  reasonably  be  sup- 
plied, with  them  and  must  suffer  through  want  thereof.3  But  where  it  is 
shown  that  the  articles  purchased  are  not  only  in  their  nature  suitable  and 
necessary,  but  that  the  husband  has  failed  in  his  duty  to  supply  them,  he 
cannot  by  notice  to  the  vendor  divest  the  wife  of  the  power  of  making  the 
purchase.4 

dd.  Where  Husband  and  Wife  Are  Living  Separate  —  (aa)  In  General.  —  Where  the 
husband  and  the  wife  are  living  separate,  the  presumption  is  against  the 
authority  of  the  wife  to  bind  the  husband  by  her  contracts  for  necessaries,  and 
the  tradesman  seeking  to  hold  the  husband  liable  for  necessaries  furnished  to 
the  wife  must  show  affirmatively,  in  order  to  establish  his  cause  of  action,  the 
special  circumstances  which  fix  the  responsibility  on  the  husband.5    Nor  will 


1.  Rebuttal  of  Presumption  by  Notice  to  Trades- 
man Not  to  Furnish  Goods  to  Wife.  —  Ethering- 
ton  v.  Parrot,  I  Salk.  118;  Ex  p.  Holmes,  10 
Mor.  Bankr.  Cas.  12;  Hughes  v.  Rees,  5  Mon- 
treal Leg.  N.  70;  Bevier  v.  Galloway,  71  111. 
517;  Sauter  v.  Scrutchfield,  23  Mo.  App.  155; 
Cromwell  v.  Benjamin,  41  Barb.  (N.  Y.)  560; 
Keller  v.  Phillips,  39  M.  Y.  353. 

Effect  of  Prohibition  to  Wife  Not  Communicated 
to  Creditor.  —  And  indeed  it  is  the  doctrine  of 
the  later  English  cases,  at  least,  that  the  pre- 
sumption of  authority  arising  from  cohabita- 
tion may  be  destroyed  by  a  prohibition  by  the 
husband  lo  the  wife  not  to  trade  on  his  ac- 
count, though  the  prahibition  is  not  commu- 
nicated to  the  creditor.  Jolly  v.  Rees,  15  C. 
B.  N.  S.  628,  109  E.  C.  L.  628;  Debenham  v. 
Mellon,  6  App.  Cas.  31.  See  also  Compton  v. 
Bates,  10  111.  App.  78.  Compare  Johnston 
v.  Sumner,  3  H.  &  N.  261. 

Here  Complaint  of  Extravagance.  —  But  in 
Morgan  v.  Cheiwynd,  4  F.  &  F.  451,  it  was 
held  that  when  the  question  is  as  to  an  express 
prohibition  to  the  wife  to  order  goods  on 
credit,  it  must  appear  that  thore  was  a  direct, 
present,  positive,  absolute  prohibition,  and  not 
a  mere  complaint  of  extravagance  or  declara- 
tion as  to  the  future  that  if  such  extravagance 
is  continued  he  will  not  be  answerable  for  her 
debts. 

Rule  Where  Husband  Has  Held  Out  Wife  as 
Agent. —  In  Watts  v.  Moffeti,  12  Ind.  App. 
390,  it  was  held  that  if  the  presumption  of  au- 
thority from  cohabitation  is  further  strength- 
ened by  the  conduct  of  the  husband  through  a 
series  of  years  in  permitting  his  wife  to  exer- 
cise thi«  power,  and  acquiescing  therein,  he 
will  not  be  relieved  from  liability  on  contracts 
for  necessaries  by  a  revocation  of  her  author- 
ity which  is  not  communicated  to  the  trades- 
men. Sec  also  Debenham  :\  Mellon,  6  App. 
Cas.  36;  Coihran  v.  Lee,  24  Ala.  380. 

Notice  to  Servants.  —  In  Elherington  v.  Parrot, 
I  Salk.  118,  it  was  held  that  notice  to  a  servant 
of  a  tradesman  is  sufficient. 

Successful  Defense  Against  Suit  on  One  Bill  Not 


Notice  as  to  Subsequent  Bills.  —  Ogden  v.  Pren- 
tice, 33  Barb.  (N.  Y.)  160. 

Notice  Not  to  Sell  Except  on  Order  —  Conduct 
Held  Equivalent  to  Order.  —  See  Kreiger  v. 
Smith,  13  Mont.  235. 

The  Burden  of  Proof  is  on  the  defendant  to 
show  that  the  credit  was  given  against  his  ex- 
press dissent  and  that  notice  of  such  dissent 
was  given  to  the  plaintiff.  Keller  -•.  Phillips, 
39  N-  Y.  353. 

2.  Woodward  v.  Barnes,  43  Vt.  330. 

3.  Notice  Ineffectual  Where  Husband  Fails  tcr 
Provide  for  Wife. —  Devendorf  v.  Emerson,  66 
Iowa  698;  Bergh  v.  Warner,  47  Minn.  250,  28 
Am.  St.  Rep.  362;  Barr  v.  Armstrong,  56  Mo. 
588;  Kimball  v.  Keyes,  11  Wend.  (N.  Y.>33; 
Mott  v.  Comstock;  8  Wend.  (N.  Y.)  544  ;  Theri- 
ott  v.  Bagioli,  9  Bosw.  (N.  Y.)  578;  Keller  v. 
Phillips,  39  N.  Y.  353;  Woodward  v.  Barnes, 
43  Vt.  330. 

Effect  of  Private  Arrangement  Where  Husband 
Fails  to  Supply  Necessaries.  —  And  whenever  the 
husband  neglects  to  supply  his  wife  with 
necessaries,  or  the  means  of  procuring  them, 
she  may  pledge  his  credit  for  them  notwith- 
standing any  private  agreement  between  her 
husband  and  herself.  Reed  v.  Crissey,  63  Mo. 
App.  195. 

4.  Picrpont  v.  Wilson,  49  Conn.  450;  Mc- 
C.rath  v.  Donnelly,  131  Pa.  Si.  551;  Woodward 
v.  Barnes,  43  Vt.  330. 

Question  for  Jury.  —  The  question  whether 
the  necessary  supplies  were  furnished  is  for 
the  jury.  McGralh  v.  Donnelly,  131  Pa.  St. 
551. 

6.  No  Presumption  of  Authority  in  Favor  of 
Wife  Living  Separate — England. — Ozard  v, 
Darnford,  cited \n  I  Sclw.  N.  P.  (13th  ed.)  229; 
Edwards  v.  Towels,  6  Scott  N.  R.  641,  5  M.  & 
G.  624,  44  E.  C.  L.  328:  Clifford  v.  Laton,  3  C. 
&  P.  15,  14  E.  C.  L.  188;  Mainwaring  v.  Leslie, 
M.  &  M.  18,  22  E.  C.  L.  23d;  Johnston  V,  Sum- 
ner, 3  H.  &  N.  261. 

Georgia.  —  Mitchell  v.  Trcanor,  11  Ga.  324, 
56  Am.  Dec.  421 . 

Illinois.  —  Rea  v.  Duikcc.  25  III.  503. 
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the  fact  that  the  tradesman  had  no  knowledge  that  the  wife  was  living  sepa- 
rate from  her  husband  avail  to  relieve  him  from  the  burden  of  proof.1 

(66)  Separation  6y  Consent.  —  If  a  husband  and  his  wife  separate  by  mutual  con- 
.  and  the  husband  makes  to  the  wife  an  adequate  allowance  for  her  sup- 
port which  is  regularly  paid,  he  is  not  liable  to  be  sued  upon  her  contracts  for 
necessaries,2  and  this  though  the  separation  is  not  by  deed  and  there  is  no 
written  agreement  in  respect  to  the  allowance;3  and  in  such  case  notice  to 
the  tradesman  of  the  agreement  for  separation  and  allowance  is  in  general 
unnecessary.4  But  the  husband  is  liable  for  necessaries  supplied  to  the  wife 
unless  she  has  a  competent  provision  from  him  or  from  some  fund  of  her 


Minnesota.  —  S.  E.  Olson  Co.  v.  Youngquist, 
72  Minn.  432. 

New  Jersey. — Snover  v.  Blair,  25  N.  J.  L. 
94;  Vusler  v.  Cox,  53  N.  J.  L.  518. 

New  York.  —  Blowers  v.  Sturtevant,  4  Den. 
(N.  Y.)  46;  Mott  v.  Comstock,  8  Wend.  (N.  Y.) 
544- 

North  Carolina.  — ■  Pool  v.  Everton,  5  Jones 
L.  (50  N.  Car.)  241. 

Pennsylvania. — Cany  v.  Patton,  2  Ashm. 
(Pa.)  140;  Walker  v.  Simpson,  7  W.  &  S.  (Pa.) 
83,  42  Am.  Dec.  216;  Breinig  v.  Meitzler,  23 
Pa.  St.  156. 

Compare  Black  v.  Bryan,  18  Tex.  466. 

Where  Necessaries  Are  Furnished  by  a  Town.  — 
It  has  been  held  that  if  the  wife  has  been 
abandoned,  or  is  living  away  from  the  husband 
with  his  consent  or  for  justifiable  cause,  he  is 
chargeable  with  her  support  though  the  neces- 
saries are  furnished  by  a  city  or  town  under 
the  laws  for  relief  to  paupers.  Sturbridge  v. 
Franklin,  160  Mass.  149;  Howard  v.  Whet- 
stone, 10  Ohio  365;  Springfield  Tp.  v.  Demott, 
13  Oliio  105.  See  also  Rumney  v.  Keyes,  7  N. 
H.  571.  But  in  such  case  it  has  been  held  that 
the  burden  is  on  the  town  to  prove  thai  the 
wife  is  living  apart  from  her  husband  for 
justifiable  cause.  Sturbridge  v.  Franklin,  160 
Mass.  149.  See  also  Monroe  County  v.  Bud- 
long.  51  Birb.  (N.  Y.)  516. 

Insane  Wife  Supported  by  County.  —  It  has  been 
held  that  a  husband  who  has  voluntarily  per- 
mitted an  insane  wife  to  absent  herself  from 
his  house  and  become  a  public  charge  is  liable 
to  an  action  by  the  county  to  recover  the 
amount  of  the  expenditure  necessarily  in- 
curred by  the  public  authorities  for  her  sup- 
port, and  that  an  insane  wife  is  incapable  of 
abandoning  her  husband.  Goodile  v.  Law- 
rence, 88  N.  Y.  520.  To  the  same  effect  see 
Alna  v.  Plummer,  4  Me.  258.  Compare  Mon- 
roe County  v.  Budlong,  51  Barb.  (N.  Y.)  493. 

1.  Notice  of  Separation  to  Creditor  Immaterial. 
—  Wallis  v.  Biddick,  22  W.  R.  761;  Harshaw 
v.  Merryman,  18  Mo  106;  Porter  v.  Bobb,  25 
Mo.  36;  Vusler  v.  Cox,  53  N.  J.  L.  516;  Gill  v. 
Read,  5  R.  I.  343,  73  Am.  Dec.  73. 

2.  Nonliability  of  Husband  upon  Voluntary  Sep- 
aration with  Adequate  Allowance.  —  Negus  v. 
Forster,  46  L.  T.  N.  S.  675,  30  W.  R.  691; 
Hodgkinson  v.  Fletcher,  4  Campb.  70;  Mizen 
v.  Pick.  3  M.  &  W.  481;  Holder  v.  Cope,  2  C. 
&  K.  437,  61  E.  C.  L.  437;  Emmett  v.  Norton, 
8  C.  &  P.  506,  34  E.  C.  L.  503;  Rawly ns  v. 
Vandyke,  3  Esp.  250;  Reeve  v.  Conyngham,  2 
C.  &  K.  444,  61  E.  C.  L.  444;  Johnston  v.  Sum- 
ner, 3  H.  &  N.  261;  Zealand  v.  Dewhurst,  23 
U.  C.  C.  P.  117;  Fredd  v.  Eves,  4  Harr.  (Del.) 
385;  Reese  v.  Chilton,  26  Mo.  598;  Le  Boutil- 


lier  v.  Fiske,  47  Hun  (N.  Y.)  324;  Kimball  v. 
Keyes,  ti  Wend.  (N.  Y.)  34;  Mott  v.  Com- 
stock, 8  Wend.  (N.  Y.)  544. 

Sufficiency  of  Allowance.  —  What  sum  per 
annum  amounts  to  a  competent  provision 
must  depend  on  the  station  of  the  parties,  the 
income  of  the  husband,  and  the  circumstances 
of  each  parlicular  case.  Dixon  v.  Hurrell,  8 
C.  &  P.  717,  34  E.  C.  L.  599;  Holder  v.  Cope, 
2  C.  &  K.  437,  61  E.  C.  L.  437. 

The  adequacy  of  the  allowance  is  a  question 
of  fact  for  the  jury.  Hodgkinson  v.  Fletcher, 
4  Campb.  70;  Holder  v.  Cope,  2  C.  &  K.  437, 
6r  E.  C.  L.  437. 

Effect  of  Transfer  of  Property  to  Trustees  for 
Wife.  —  Where,  on  the  separation  of  husband 
and  wife,  the  former,  by  deed,  absolutely 
transferred  to  trustees  for  the  wife  certain  per- 
sonal property,  no  longer  to  be  liable  to  his 
interference,  in  an  action  against  the  husband 
for  a  debt  subsequently  contracted  by  the  wife 
the  defendant  must  show  that  the  trustees 
gave  effect  to  the  deed  by  taking  possession. 
Burrett  v.  Booty,  8  Taunt.  343.  4  E.  C.  L.  125. 

Effect  of  Contract  with  Third  Person  to  Main- 
tain Wife.  —  Where  husband  and  wife  separate 
by  mutual  consent,  and  the  husband  makes  a 
contract  with  a  third  person  to  maintain  the 
wife,  if  the  wife  leaves  such  third  person  vol- 
untarily and  without  any  just  cause  she  will 
not  carry  with  her  authority  to  pledge  the 
credit  of  her  husband  for  her  support;  but  it 
is  otherwise  if  she  be  driven  from  the  house  of 
such  third  person  by  improper  usage  there. 
Pidgin  v.  Cram,  8  N.  H.  350. 

Effect  of  Reconciliation.  —  It  has  been  inti- 
mated that  if  husband  and  wife  separate,  pro- 
vision being  made  for  the  wife's  maintenance, 
though  the  husband  gives  notice  lhat  he  will 
not  pay  his  wife's  debts  contracted  d  uring  a 
separation,  if  the  articles  purchased  are  neces- 
saries, suitable  to  her  estate  and  condition,  the 
husband  will  be  liable  therefor  after  her  return 
upon  a  reconciliation  between  them.  Rennick 
v.  Ficklin,  3  B.  Mon.  (Ky.)  166. 

3.  Holder  v.  Cope,  2  C.  &  K.  437,  61  E.  C. 
L.  437- 

Effect  of  Deed  of  Separation  Executed  under  Re- 
straint. —  It  has  been  held  that  a  deed  of  sep- 
aration between  husband  and  wife,  securing 
an  allowance  duly  paid,  even  though  executed 
by  the  wife  under  restraint,  is  an  answer  to  an 
action  against  the  husband  for  necessaries 
supplied  to  the  wife.  Mallalieu  v.  Lyon,  1  F. 
&  F.  431. 

4.  Notice  of  Allowance  to  Creditor  Unnecessary 
to  Relieve  Husband.  —  Mizen  v.  Pick,  3  M.  & 
W.  481,  Wallis  v.  Biddick,  22  W.  R.  761; 
Reeve  v.  Conyngham,  2  C.  &  K.  444,  61  E.  C. 
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own.1  And  if  the  wife  is  to  be  supported  by  a  stipulated  allowance  from  him, 
whenever  he  fails  to  pay  the  allowance  she  may  pledge  his  credit  for  her  sup- 
port. The  mere  agreement  of  the  husband  to  pay  the  allowance  does  not 
relieve  him  of  his  legal  obligations;  nothing  short  of  actual  performance  will 
suffice.' 

Burden  of  Proof.  —  According  to  the  prevailing  rule  it  devolves  on  the  plaintiff 
to  show  either  the  inadequacy  of  the  allowance  or  failure  by  the  husband  to 
pay.3 

Agreement  to  Accept  Allowance  that  Is  Inadequate.  —  Where  the  husband  consents 
that  the  wife  may  live  apart  from  him  upon  the  agreement  that  she  shall 
accept  a  certain  sum  for  her  support,  and  will  thereafter  maintain  herself  from 
her  own  means  or  by  her  own  exertion,  it  seems  to  be  the  prevailing  rule 
that  though  the  allowance  is  inadequate  she  does  not  carry  his  credit  with  her 
so  as  to  make  him  responsible  for  necessaries,  unless  she  has  offered  to  return 
to  him  and  the  offer  has  been  refused.4  This  rule  rests  on  the  ground  that 
the  consent  of  the  husband  that  the  wife  shall  live  apart  from  him  upon  the 
agreement  and  condition  that  she  shall  support  herself  is  dependent  upon  the 
performance  of  the  condition.    She  cannot  avail  herself  of  her  husband's  con- 


L.  444;  Cany  v.  Patton,  2  Ashm.  (Pa.)  144. 
Compare  Tod  v.  Stokes,  12  Mod.  244;  Raw- 
lyns  v.  Vandyke,  3  Esp.  250. 

Bui  a  different  rule  has  been  laid  down. 
Lawrence  v.  Brown,  91  Iowa  342.  And  in 
some  cases  it  has  been  intimated  that  notice  is 
necessary,  but  that  a  general  reputation  of  the 
separation  will  be  sufficient.  Baker  v.  Barney, 
8  Johns.  (N.  Y.)73,  5  Am.  Dec.  326;  Le  Boutil- 
lier  v.  Fiske,  47  Hun  (M.  Y.)  324. 

It  seems  to  be  settled  that  if  the  tradesman 
has  given  credit  to  the  wife  before  separation 
and  the  husband  has  recognized  the  debt,  he 
continues  liable  for  her  engagements  with  that 
tradesman  after  separation  and  settlement 
until  notice  thereof  is  given  to  the  tradesman. 
Anonymous,  (Supm.  Ct.  App.  T.)  21  Misc.  (N. 
Y.)  656;  Cany  v.  Pation,  2  Ashm.  (Pa.)  145. 
See  also  Wallis  v.  Biddick,  22  W.  R.  761 ;  Ray- 
mond v.  Cowdrev,  (Supm.  Ct.  App.  T.)  19 
Misc.  (N,  Y.)  34. 

1.  Liability  of  Husband  Failing  to  Make  Ade- 
quate Allowance. —  Emmett  v.  Morton,  8  C.  & 
P.  506,  34  E.  C.  L.  503;  Dixon  v.  Hurrell,  8  C. 
&  P.  717,  34  E.  C.  L.  599;  Tait  v.  Lindsay,  12 
U.  C.  C.  P.  414;  Johnston  v.  Sumner,  3  II.  & 
N.  261 ;  Seybold  v.  Morgan.  43  111.  App.  39; 
McClary  v.  Warner,  69  III.  App.  223;  Mayhew 
v.  Thayer,  8  Gray  (Mass.)  175 ;  Oilman  v.  Yost, 
62  Minn.  261;  McKinney  v.  Guhman,  38  Mo. 
App.  347;  Rumncy  v.  Keyes,  7  N.  H.  571; 
Vusler  v.  Cox,  53  N.  J.  L.  518;  Baker  v.  Bar- 
ney, 8  Johns.  (N.  Y.)  72,  5  Am.  Dec.  326; 
Raymond  v.  Cowdrey,  (Supm.  Ct.  App.  T.)  19 
Misc.  (N.  Y.)  34;  Lockwood  v.  Thomas,  12 
Johns.  (N.  Y.)  248;  Cany  v.  Patton,  2  Ashm. 
(Pa.)  140;  Frost  v.  Willis,  13  Vt.  202.  See  also 
Belknap  v.  Stewart,  38  Neb.  304,  4t  Am.  St. 
Rep.  729;  Pearson  v.  Darrington,  32  Ala.  243. 

Agreement  of  Tradesman  Not  to  Hold  Husband 
Liable.  —  But  if  both  the  husband  and  ihc  wife 
deal  with  the  same  tradesman,  and  the  latter 
agrees  with  the  husband  not  to  charge  him 
with  goods  to  be  supplied  to  the  wife,  the 
tradesman  cannot  thereafter  charge  the  hus- 
band for  such  goods.  Dixon  v.  Hurrell,  8  C, 
&  P.  717,  34  E.  C-7  L.  599. 

Effect  of  Notico  to  Tradesman  that  Husband 
Will  Not  Bo  Liable.  —  It  has  been  said  that  if 


the  husband  has  not  made  proper  provision 
for  the  wife,  he  will  be  liable  to  a  tradesman 
furnishing  her  with  necessaries,  although  he 
has  given  nolice  to  the  tradesman  that  he  will 
not  pay  any  of  his  wife's  debts.  Dixon  v. 
Hurrell.  8  C.  &  P.  717,  34  E.  C.  L.  599. 

Salary  of  Servant  Continuing  to  Work  After  Dis- 
missal by  Husband. —  In  Condon  v.  Callahan, 
(Brooklyn  City  Ct.  Gen.  T.)  9  Abb.  N.  Cas.  (N. 
Y.)  407,  it  was  held  that  where  a  husband  em- 
ployed a  household  servant  to  attend  his  wife, 
who  was  living  separate  from  him,  and  after- 
wards dismissed  the  servant,  but  the  servant 
continued  to  work  for  the  defendant's  wife 
upon  the  wife's  telling  her  that  the  husband 
would  pay  her,  the  husband  was  not  liable  for 
such  services,  it  appearing  further  that  the 
wife  had  not  requested  the  husband  to  supply 
a  servant. 

2.  Effect  of  Husband's  Failure  to  Make  Prompt 
Payment.  —  Nurse  v.  Craig,  2  B.  &  P.  N.  R. 
148;  Beale  v  Arabin,  36  L.  T.  N.  S.  249;  Mc- 
Kinney v.  Guhman,  38  Mo.  App.  347;  Baker 
v.  Barney,  8  Johns.  (N.  Y.)  72,  5  Am.  Dec. 
326.  See  also  Collier  v.  Brown,  3  F.  &  F. 
67. 

Evidence  of  Payment  of  Allowance.  —  In  an  ac- 
tion against  a  husband  for  necessaries  sup- 
plied to  his  wife,  where  the  defense  is  a 
separate  maintenance,  the  wife's  receipts  are 
no  evidence  to  prove  that  the  allowance 
has  been  paid.  Hodgkinson  v.  Fletcher,  4 
Campb.  70. 

3.  Burden  of  Proof  as  to  Adequacy  or  Payment 
of  Allowance.  —  Johnston?'.  Sumner,  3  II.  &  N. 
261;  McKinney  'v.  Guhman,  38  Mo.  App.  347; 
Bloomingdale  v.  Brinckcrhoff,  (C.  PI.  Gen.  T.) 

2  Misc.  (N.  Y.)  49.  But  sec  Dixon  -'.  Hurrell, 
8  C.  &  P.  717,  34  E.  C.  L.  599;  Mayhew  v. 
Thayer,  8  Gray  (Mass.)  172;  Pidgin  v.  Cram, 
8  N.  H.  352;  Baker  v.  Barney,  8  Johns.  (N. 
Y.)  72,  5  Am.  Dec.  326. 

4.  Effect  of  Agreement  upon  Inadequate  Allow- 
ance by  Parties.  —  Biffin  v.  Bignell,  7  H.  &  N. 
877,  tfitieiring  a  dictum  in  Johnston  v.  Sumnor, 

3  II.  &  N.  261;  Eastland  v.  Burchcll,  3  Q.  B. 
D.  432;  Alley  v,  Winn,  134  Mass.  77,  45  Am. 
Rep.  297.  Compare  Hornburklc  v.  Hornbury, 
2  Stark.  177;  Harrisons.  Hall,  1  M.  &  Rob.  85, 
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sent  to  the  separation,  which  alone  justifies  her  in  living  apart  from  him,  and 
repudiate  the  condition  upon  which  the  consent  is  given.' 

I  I  Desertion  of  Wife  by  Husband — Without  Cause. — -Where,  without  legal  and 
sufficient  cause,  the  husband  has  deserted  his  wife  and  family  without  furnish- 
ing adequate  means  for  their  support,  the  wife  has,  under  the  circumstances, 
an  implied  authority,  derived  from  the  legal  duty  of  the  husband  to  make 
suitable  provision  for  her,  to  act  as  his  agent  and  procure  such  supplies  as 
may  be  necessary  for  her  support.2  And  the  rule  has  been  applied  though 
the  wife  has  means  of  support  which  are  inadequate  or  has  refused  the  offer 
of  an  allowance  by  the  husband  on  the  ground  that  it  was  insufficient.3  But 
if  it  is  shown  that  the  wife  has  adequate  means  of  support  the  husband  will 
not  be  liable  for  necessaries.4 

Offer  of  Reconciliation.  —  But  the  husband  who  has  causelessly  deserted  his  wife 
may  in  good  faith  seek  a  reconciliation,  and  if  the  wife,  under  such  circum- 
stances, refuses  without  good  cause  to  live  with  him  again,  she  becomes  from 
that  time  the  party  in  the  wrong,  and  has  no  longer  any  authority  to  pledge 
his  credit,  even  for  necessaries,  any  more  than  she  would  have  had  if  she  had 
herself  originally  left  him  without  cause.5  And  it  makes  no  difference  that 
he  desires  her  to  change  her  residence,  and  to  live  with  him  at  some  other 
place,  not  unsuitable  for  her  residence,  since  he  has  the  right  to  choose  his 
own  residence,  and  it  is  the  duty  of  the  wife  to  conform  to  his  wishes  in  this 
respect.6  But  the  request  of  the  husband  for  the  wife  to  live  with  him  will 
have  no  such  effect  if  it  is  accompanied  with  such  threatening  language  and 
such  unreasonable  claims  as  to  show  insincerity  on  his  part.7 

Abandonment  for  Cause.  —  It  has  been  held  that  if  a  husband  has  a  cause  for 
divorce,  as,  for  instance,  extreme  cruelty,  when  he  abandons  the  wife  and  con- 
tinues to  live  apart  from  her,  he  will  not  be  liable  to  an  action  for  necessaries 
provided  for  her  by  one  having  notice  of  the  separation.8 

(dd)  Wife  Forced  to  Live  Apart  through  Husband's  Misconduct.  —  It  is  well  settled  that 

a  wife  who  is  wrongfully  turned  out  of  doors  by  her  husband  without  the 
means  of  supplying  herself  with  necessaries,  or  who  leaves  her  husband  under 
stress  of  circumstances  of  such  a  character  as  in  law  is  regarded  as  a  justifiable 
cause  for  abandonment,  becomes  his  agent  by  necessity,  and  carries  with  her 
an  implied  credit,  or  an  implied  authority  to  charge  him  with  necessaries, 
which  as  a  wrongdoer  he  shall  not  be  permitted  to  repel.9    And  this  rule 

1.  Eastland  v.  Burchell,  3  Q.  B.  D.  436;  Support.  —  Camerlin  v.  Palmer  Co.,  10  Allen 
jAlley  v.  Winn,  134  Mass.  77,  45  Am.  Rep.  2g7.  (Mass.)  539.    See  also  Loy  v.  Loy,  128  Ind.  150. 

2.  Liability  of  Husband  Abandoning  Wife  In  Texas  it  has  been  held  that  if  the  husband 
Without  Cause.  —  Eiler  v.  Crull,  99  Ind.  375;  deserts  his  wife,  ceases  to  discharge  all  his 
Tibbetts  v.  Wadden,  q4  Iowa  173;  Hall  v.  duties,  and  contributes  in  no  manner  to  her 
Weir,  1  Allen  (Mass  )  261;  Allen  v.  Aldrich,  support  and  that  of  the  family,  the  power  to 
29  N.  H.  72;  Hardy  v.  Eagle,  (N.  Y.  City  Ct.  manage,  control,  and  dispose  of  the  commu- 
Gen.  T.)  23  Misc.  (N.  Y.)  441.  See  also  Jenner  nity  prcperty  for  purposes  of  suppoit  is  trans- 
■v.  Hill,  1  F.  &  F.  269;  Deare  v.  Soutten,  L.  R.  ferred  to  the  wife.  Wright  v.  Hays,  10  Tex. 
g  Eq.  151.  133;  Cheek  v.  Bellows,  17  Tex.  616;  Fullerton 

Goods  Furnished  by  Wife's  Son.  —  This  rule  v.  Doyle,  18  Tex.  12;  Carothers  v.  McNese,  43 

has  been  applied  in  a  case  where  the  necessa-  Tex.  221;  Zimpelman  v.  Rrjbb,  53  Tex.  274. 

ries  were  furnished  by  the  wife's  son  by  a  3.  Arnold    v.    Brandt,  16   Ind.  App.  169; 

former  marriage.    Eiler  v.  Crull,  99  Ind.  375.  Llewellyn  v.  Levy,  163  Pa.  St.  647. 

Use  and  Disposition  of  Husband's  Property.  —  It  4.  Nonliability  of  Husband  Where  Wife  Has 

is  a  well-settled  rule  that  where  the  husband  Sufficient  Allowance. —  War  v.  Huntly,  1  Salk. 

wrongfully  abandons  his  wife  she  may  use  118;  Anderson  v.  McLeod,  2  Has.  &  War.  (P. 

and  dispose  of  his  property  for  the  purpose  of  E.  Island)  142. 

securing  necessaries  and  support  for  herself  5.  Effect  of  Husband's  Offer  of  Reconciliation. — 

and    children.     Loy  v.  Loy,    128  Ind.    150;  Walkers.  Laighton,  31  N.  H.  111. 

Rawson  v.  Spanglcr,  62  Iowa  59;  Preston  v.  6.  Walker  v.  Laighton,  31  N.  H.  in. 

Bancroft,  62  Vt.  86.  7.  Walker  v.  Laighton,  31  N.  H.  ill. 

Rule  Applied  Where  Husband  in  Prison  and  8.  Liability  of  Husband   Deserting  Wife  for 

Wife  Destitute.  —  Ahern  v.  Easterby,  42  Conn.  Cause.  —  Sawyer  v.  Richards,  65  N.  H.  185. 

546.  9.  Husband's  Liability  upon  Separation  through 

Wife  May  Apply  Children's  Earnings  to  Family  His  Default — England.  —  Eastland  v.  Burchell, 
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obtains  though  the  husband  has  given  notice  to  the  creditor  that  he  will  not 
be  responsible.1  The  principle  on  which  the  rule  is  founded  is  that,  being 
bound  to  support  his  wife,  the  husband  cannot  relieve  himself  from  this  obli- 
gation by  his  own  wrongful  act.2  But  if  a  tradesman  deals  with  a  wife  sep- 
arated from  her  husband,  it  is  incumbent  on  him  to  make  inquiry,  and  if  he 
would  make  the  husband  responsible  for  the  articles  furnished  he  must  prove 
that  the  separation  occurred  under  such  circumstances  as  will  render  the  hus- 
band prima  facie  liable.3  Moreover,  the  articles  furnished  must  be  necessaries 
suitable  and  proper,  regard  being  had  to  the  condition  of  the  parties.4  Nor 
can  a  recovery  be  had  for  a  fractional  value  of  articles  not  necessaries,  on  the 


3  Q.  B.  D.  436;  Harrison  v.  Grady,  12  Jur.  N.  S. 
140;  Tempany  v.  Hakewill,  1  F.  &  F.  438;  Em- 
mett  v.  Norton,  8  C.  <&  P.  506,  34  E.  C.  L.  503; 
Forristall  v.  Lawson,  34  L.  T.  N.  S.  903; 
Etherington  v.  Parrot,  1  Salk.  118;  Aldis  v. 
Chapman,  cited  in  I  Selvv.  N.  P.  (13th  ed.)  232; 
Emery  v.  Emery,  1  Y.  &  J.  501;  Houliston  v. 
Smyth,  2  C.  &  P.  22,  12  E.  C.  L.  9;  Ewers  v. 
Hutton,  3  Esp.  255;  Johnston  v.  Sumner,  3  H. 
&  N.  261;  Wilson  v.  Glossop,  19  Q.  B.  D.  381; 
Bokon  v.  Prentice,  2  Stra.  1214.  See  also 
Mallalieu  v.  Lyon,  1  F.  &  F.  431. 

Canada.  —  Griffith  v.  Patterson.  20  Grant  Ch. 
(U.  C.)  615;  Hughes  v.  Rees,  10  Ont.  Pr. 
301. 

Alabama.  —  Zeigler  v.  David,  23  Ala.  127. 

Delaware.  —  Collins  v.  Mitchell,  5  Harr. 
(Del.)  369;  Kemp  v.  Downham,  5  Harr.  (Del.) 
417;  Biddle  v.  Frazier,  3  Houst.  (Del.)  258. 

Georgia.  —  Mitchell  v.  Treanor,  11  Ga.  324, 
56  Am.  Dec.  421. 

Illinois.  —  Ross  v.  Ross,  69  111.  569;  Seybold 
v.  Morgan,  43  III.  App.  39;  Wilson  v.  Bishop, 
10  111.  App.  590. 

Iowa.  —  Descelles  v.  Kadmus,  8  Iowa  54. 

Kentucky.  —  Billing  v.  Pilcher,  7  B.  Mon. 
(Ky.)  458,  46  Am.  Dec.  523. 

Massachusetts.  —  Hancock  v.  Merrick,  10 
Cush.  (Mass.)  41;  Reynolds  v.  Swcetser,  15 
Gray  (Mass.)  78;  Dowe  v.  Smith,  11  Allen 
(Mass.)  107;  Mayhew  v.  Thayer,  8  Gray 
(Mass.)  172. 

New  Hampshire. — Allen  v.  Aldrich,  29  N. 
H.  73- 

New  Jersey.  — Snover  v.  Blair,  25  N.  J.  L.  94. 

New  York.  —  Comslock  v.  Green,  88  Hun 
(N.  Y.)64;  Pomeroy  v.  Wells,  8  Paige  (N.  Y.) 
406.  See  also  Sykcs  v.  Halstead,  I  Sandf.  (N. 
Y.)42i. 

Pennsylvania.  —  Hultz  v.  Gibbs,  66  Pa.  St. 
360;  Com.  v.  Wall,  4  Pa.  Dist.  326.  See  also 
Brcinig  v.  Mcitzler,  23  Pa.  St.  161, 

South  Carolina.  —  Clement  v.  Mattison,  3 
Rich.  L.  (S.  Car.)  93. 

Texas.  —  Black  v.  Bryan,  18  Tex.  453. 

Evidence  of  Violence  Not  Shown  to  Be  Cause  of 
Separation. —  In  Blowers  v.  Siurtevant,  4  Den. 
(N.  Y.)46,  it  was  held  that  when  it  was  shown 
that  the  husband  had  used  violence  towards 
his  wife  on  an  occasion  five  months  before 
their  separation,  and  there  had  been  other 
difficulties  and  quarrels,  but  when  she  left  the 
house  it  was  not  from  any  apprehension  of  ill 
treatment,  but  in  order  to  make  a  visit,  and 
she  refused  to  return  unless  his  relatives  who 
lived  with  him  should  go  away,  he  was  not 
liable  for  board  furnished  to  her  by  her  father 
during  such  separation. 

Quarrels  or  Disagreements  not  amounting  to 


cruelty  will  not  justify  the  wife  in  leaving  the 
husband  nor  render  him  liable  for  necessaries. 
Reed  v.  Moore,  5  C.  &  P.  200,  24  E.  C.  L.  277; 
Blowers  v.  Siurtevant,  4  Den.  (N.  Y.)  46; 
Breinig  v.  Meitzler,  23  Pa.  St.  161. 

In  Biddle  v.  Frazier,  3  Houst.  (Del.)  263,  the 
court  said:  "  Mere  disagreement,  or  incom- 
patibility of  taste,  temper,  or  dispositions,  or 
mere  quarreling,  jealousy,  or  discontent  with 
her  situation,  will  not  be  sufficient.*' 

EfFect  of  Subsequent  Bigamous  Marriage  of 
Wife. —  If  a  husband  who  without  cause  has 
expelled  his  wife  from  his  house  afterwards 
designedly  misleads  her  into  the  belief  that  he 
is  dead,  and. she,  honestly  acting  on  that  belief, 
marries  another,  whom  she  leaves  at  once 
upon  learning  that  her  husband  is  alive,  he 
cannot  avail  himself  of  her  second  marriage, 
or  of  a  conviction  of  bigamy  against  her  by 
reason  of  such  marriage,  in  defense  of  an 
action  against  him  for  necessaries  subse- 
quently furnished  to  her;  and  such  action 
may  be  maintained  although  the  plaintiff  (a 
brother  of  the  wife)  was  too  young  to  know 
the  circumstances  under  which  the  wife  left 
her  husband  at  the  time  when  they  occurred. 
Cartwright  v.  Bate,  1  Allen  (Mass.)  514,  79 
Am.  Dec.  759. 

Effect  of  Abduction  of  Child  to  Compel  Settle- 
ment of  Maintenance.  —  A  right  of  action 
against  a  husband  for  board  of  his  wife  after 
she  has  justifiably  left  him  is  not  barred  by 
the  fact  that  the  plaintiff  and  the  wife  con- 
spired to  abduct  and  conceal  a  minor  child  of 
the  defendant  in  order  to  compel  him  to  settle 
a  separate  maintenance  upon  his  wife.  Bur- 
len  v.  Shannon,  14  Gray  (Mass.)  433. 

Effect  of  Husband's  Bequest  for  Wife's  Return. 
—  It  has  been  held  that  where  the  misconduct 
of  the  husband  justifies  the  wife  in  leaving 
.him,  a  subsequent  request  on  his  part  that  she 
should  return  to  his  protection  will  not  deter- 
mine his  liability  for  necessaries  to  her  during 
the  separation.  Emery  v.  Emery,  1  Y.  &  J. 
501.  Compare  Bennett  v.  Jones,  9  N.  Bruns. 
397- 

1.  Effect  of  Notice  Not  to  Supply  Wife  with 
Necossaries. —  Harris  v.  Morris,  4  Esp.  41; 
Watkins  v.  De  Armond,  89  Ind.  553;  Sykes 
v.  Halstead,  I  Sandf.  (N.  Y.)  483;  Black  v. 
Bryan,  18  Tex.  467.  See  also  Stevens  v. 
Story.  43  Vt.  327. 

2.  Hilling  v.  Pilcher,  7  B.  Mon.  (Ky.)  458,  46 
Am.  Dec.  523. 

3.  Burden  of  Proof  as  to  Causo  of  Separation  on 
Plaintiff.  —  Billing  Pilcher,  7  B.  Mon.  (Ky.) 
458,  46  Am.  Dec.  523;  Hultz  v.  Gibbs,  66  Pa. 
Si.  360. 

4.  Thorpe  v.  Shaplcigh,  67  Me.  235. 
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ground  that  they  might  have  answered  the  purpose  of  other  articles  which 
would  have  been  necessaries.1  Nor  can  the  wife  pledge  the  husband's  credit 
for  necessaries  when  she  is  fully  supplied,  or  has  adequate  means  from  her 
husband  or  from  other  sources  with  which  she  can  supply  herself.3 

I  i  tbandonment  by  Wife  Without  Cause.  —  If  a  wife  leaves  her  husband  without 
sufficient  cause,  and  without  his  consent,  she  carries  with  her  no  authority  to 
pledge  his  credit  for  her  support  and  maintenance,  in  the  absence  of  any 
express  promise  on  the  part  of  the  husband  to  pay  for  such  necessaries.3  And 
if  .1  tradesman  brings  an  action  against  a  husband  for  goods  furnished  to  a 
wife  while  she  is  living  apart  from  her  husband,  it  is  for  him  to  show  that  she 
was  absent  from  some  cause  that  would  justify  her  absence  and  that  she  had 
not  gone  away  of  her  own  accord.4  And  the  rule  has  been  laid  down  that  the 
fact  that  the  tradesman  had  no  knowledge  that  the  wife  was  living  separate 
from  her  husband  will  not  avail  to  relieve  him  from  the  burden  of  proof.5 


1.  Thorpe  v.  Shapleigh,  67  Me.  235. 

2.  Where  Wife  Has  Adequate  Means  of  Support. 

—  Liddlovv  v.  Wilmot,  2  Stark.  86,  3  E.  C.  L. 
328;  War  v.  Huntly,  I  Salk.  118;  Baseley  v. 
Forder,  9  B.  &  S.  599  ;  Clifford  v.  Laton,  3  C. 
&  P.  15,  14  E.  C.  L.  188;  Archibald  v.  Flynn, 
32  U.  C.  Q.  B.  523;  Litson  v.  Brown,  26  Ind. 
489;  Hunt  v.  Hayes,  64  Vt.  89,  33  Am.  St. 
Rep.  917;  Stevens  v.  Story,  43  Vt.  327.  See 
also  Johnston  -'.  Sumner,  3  H.  &  N.  261. 

Precarious  Income  Not  Sufficient  —  Pension  De- 
terminable at  Will  of  Crown.  —  Thompson  v.  Her- 
vey,  4  Burr.  2177. 

Insufficient  Allowance.  —  In  Baker  v.  Samp- 
son, 14  C.  B.  N.  S.  385,  108  E.  C.  L.  385,  it 
was  held  that  where  by  his  ciuelty  a  husband 
compels  his  wife  to  live  apart  from  him,  he  is 
liable  upon  contracts  made  by  her  for  necessa- 
ries, notwithstanding  she  in  fact  receives  from 
him  an  allowance,  which  is  found  by  the  jury 
to  be  insufficient,  regard  being  had  to  his 
means  and  position  in  life.  To  the  same  effect 
see  Pearson  v.  Darrington,  32  Ala.  242. 

Separate  Maintenance  Secured  by  Void  Deed.  — 
It  has  been  held  that  a  separate  maintenance 
secured  by  a  deed  executed  by  the  husband 
and  the  wife,  but  not  by  her  trustee,  is  void, 
and  such  separate  maintenance  is  no  answer 
to  an  action  for  necessaries  furnished  to  her, 
after  having  left  her  own  house  on  account  of 
the  husband's  cruelty,  especially  when  she 
had  solicited  lo  be  received  again  by  her  hus- 
band and  was  not  received.  Ewers  v.  Hut- 
ton,  3  Esp.  255. 

3.  Nonliability  of  Husband  for  Necessaries  of 
Wife  Living  Apart  Without  Cause  —  England.  — ■ 
Manby  v.  Scott,  Sid.  109;  Main  waring  v.  Les- 
lie, 2  C.  &  P.  507,  12  E.  C.  L.  238;  Clifford  v. 
Laton,  3  C.  &  P.  15,  14  E.  C.  L.  188;  Hindley 
v.  Westmeath,  6  B.  &  C.  200,  13  E.  C.  L.  141; 
Bailey  v.  Calcott,  4  Jur.  699;  Morkill  v.  Jack- 
son, 14  L.  C.  Rep.  181;  Manning  v.  De  Wolf, 
3  Nova  Scotia  Dec.  261. 

Delaware.  —  Collins  v.  Mitchell,  5  Harr. 
(Del.)  369. 

Illinois. — Rea  v.  Durkee,  25  111.  503;  Ross 
v.  Ross,  69  111.  569;  Bevier  v.  Galloway,  71 
111.  518;  Schnuckle  v.  Bierman,  89  111.  454. 

Kansas.  —  Harttmann  v.  Tegart,  12  Kan. 
177- 

Massachusetts.  —  Benjamin  v.  Dockham,  132 
Mass.  181. 

Missouri.  —  Rutherford  v.  Coxe,  11  Mo.  349; 
Reese  v.  Chilton,  26  Mo.  598. 


Nebraska.  —  Belknap  v.  Stewart,  38  Neb. 
304,  41  Am.  St.  Rep.  729. 

New  York.  —  Catlin  v.  Martin,  69  N.  Y.  393; 
Bostwick  v.  Brower,  (Supm.  Ct.  App.  T.)  22 
Misc.  (N.  Y.)  709;  Monroe  County  v.  Budlong, 
51  Barb.  (N.  Y.)  493. 

Pennsylvania. — Lippincott's  Estate,  12  Phila. 
(Pa.)  142,  35  Leg.  Int.  (Pa.)  374. 

Tennessee.  —  Brown  v.  Patton,  3  Humph. 
(Tenn.)  135. 

Texas.  —  Morgan  v.  Hughes,  20  Tex.  141. 

Vermont.  —  Brov/n  v.  Mudgett,  40  Vt.  68; 
Thorne  v.  Kathan,  51  Vt.  520. 

Involuntary  Separation.  —  In  Bates  v.  Enright, 
42  Me.  113,  it  was  said:  "  But  involuntary 
separation,  without  the  wife's  fault,  and  in 
some  instances  where,  by  operation  of  law,  il 
exists  through  her  fault,  will  not  relieve  the 
husband  from  his  legal  responsibility  to  pro- 
vide for  her.  If,  therefore,  she  be  imprisoned 
for  felony,  he  w'll  be  liable  for  necessaries." 

Creditor  Inducing  Wife  to  Leave  Husband  for 
Purpose  of  Securing  Divorce.  —  In  Corry  v. 
Lackey,  105  Mich.  363,  it  was  held  that  if  a 
person  who  furnishes  necessaries  to  a  wife  has 
induced  the  wife  to  leave  or  remain  away  from 
her  husband  for  the  purpose  of  having  the 
marriage  relations  between  them  dissolved,  he 
cannot  recover  for  the  necessaries. 

Notice  to  Tradesman  Not  to  Furnish  Goods.  — 
The  rule  of  the  text  is  especially  true  where 
the  husband  gives  notice  to  the  tradesman  not 
to  furnish  necessaries  to  the  wife.  Manby  v. 
Scott,  Sid.  109.  See  also  Robison  v.  Gosnold, 
6  Mod.  I71. 

Effect  of  Husband's  Promise  to  Pay.  —  When 
there  are  facts  from  which  it  can  reasonably 
be  inferred  that  the  husband  promised  to  pay 
for  necessaries,  he  will  be  responsible  though 
the  wife  abandoned  him  without  cause. 
Brown  v.  Patton,  3  Humph.  (Tenn.)  135. 

4.  Burden  of  Proof  as  to  Cause  for  Separation  on 
Creditor.  —  Mainwaring  v.  Leslie,  2  C.  &  P. 
507,  12  E.  C.  L.  238;  Clifford  v.  Laton,  3  C.  & 
P.  15,  14  E.  C.  L.  188;  Rea  v.  Durkee,  25  111. 
503;  Harttmann  v.  Tegart,  12  Kan.  177;  Stur- 
bridge  v.  Franklin,  160  Mass.  149;  Reese  v. 
Chilton,  26  Mo.  598;  Blowers  v.  Sturtevant,  4 
Den.  (N.  Y.)  46.  Compare  Emmett  v.  Norton, 
8  C.  &  P.  506,  34  E.  C.  L.  503;  Allen  v.  Aid- 
rich,  29  N.  H.  63;  Ruroney  v.  Keyes,  7  N.  H. 
571. 

5.  Creditor's  Ignorance  of  Separation  Held  to  Be 
Immaterial,  —  Harshaw  v.  Merryman,  18  Mo. 
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But  it  his  been  held  that  where  prior  to  the  separation  the  tradesman  has 
furnished  to  the  wife,  on  the  husband's  credit,  goods  which  have  been  paid 
for  by  the  husband,  he  may  continue  to  supply  the  wife,  and  the  husband  will 
be  liable  until  he  receives  actual  notice  of  the  separation.1 

Offer  on  Part  of  Wife  to  Return.  —  Where  a  woman  leaves  her  husband  and  lives 
separately  from  him  without  justifiable  cause,  and  he  afterwards  receives  her, 
or  she  afterwards  offers  to  return  and  he  refuses  to  receive  her,  his  liability  for 
her  contracts  for  necessaries  revives  from  her  return  or  offer  to  return.2  But 
it  seems  to  be  the  rule  that  upon  her  offer  to  return,  though  she  is  thereupon 
received  back  by  him,  he  does  not  become  liable  for  necessaries  supplied  to 
her  during  her  absence.3 

ee.  Effect  of  Wife's  Adultery. — Where  a  wife,  having  committed  adultery, 
has  eloped  from  her  husband,  he  is  not  liable  for  necessaries  furnished  to  her 
afterwards;  and  this  rule  applies  without  notice  to  the  persons  who  furnished 
the  necessaries,  for  the  very  fact  of  separation  is  enough  to  put  persons  on 
their  guard  and  to  require  them  to  ascertain  the  cause  of  the  separation.1  In 
the  same  way,  a  wife  who  is  turned  away  from  home  by  the  husband  for  the 
cause  of  adultery,  which  she  is  shown  to  have  committed,  does  not  carry  with 
her  credit  on  the  husband ;  5  and  if  the  wife  has  been  guilty  of  adulter)',  the 
husband  will  not  be  liable  though  she  has  been  living  apart  from  him  either 


106;  Reese  v.  Chilton,  26  Mo.  598;  Vusler  v. 
Cox,  53  N.  J.  L.  518;  M'Cutchen  v.  M'Gahay, 

11  Johns.  (N.  Y.)  281,  6  Am.  Dec.  373;  Sturie- 
vant  v.  Starin,  19  Wis.  269.  See  also  Lung- 
worthy  v.  Huckmore,  cited  in  Tod  v.  Stokes, 

12  Mod.  245.  Compare  Brown  v.  Mudgett,  40 
Vt.  68. 

1.  Notice  of  Separation  Held  to  Be  Necessary  in 
Case  of  Prior  Dealings  Between  Parties.  —  Hartt- 
mann  v.  Tegart,  12  Kan.  181 ;  Hartjen  v. 
Ruebsamen,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  150;  Anthony  v.  Phillips,  17  R.  I.  188. 
See  also  Wallis  v.  Biddick,  22  W.  R. 
761.  Compare  Day  v.  Wamsley,  33  Ind. 
145. 

2.  Revivor  of  Husband's  Liability  by  Wife's 
Offer  to  Return.  —  Child  v.  Hardyman,  2  Stra. 
875:  Henderson  v.  Stringer,  2  Dana  (Ky.)  291; 
M'Gahay  v.  Williams,  12  Johns.  (N.  Y.)  293; 
M'Cutchen  v.  M'Gahay,  11  Johns.  (N.  Y.)  281, 
6  Am.  Dec.  373;  Cunningham  v.  Irwin,  7  S. 
&  R.  (Pa.)  247,  10  Am.  Dec.  458.  See  also 
Ewers  v.  Hutton,  3  Esp.  256. 

Offer  Made  through  Third  Person.  —  In 
M'Gahay  v.  Williams,  12  Johns.  (N.  Y.)  293, 
it  was  held  that  if  application  to  receive  the 
wife  back  is  made  to  the  husband  by  a  third 
person  on  behalf  of  the  wife,  and  the  husband, 
without  questioning  the  authority  of  the  per- 
son applying,  puts  his  refusal  on  some  other 
ground,  it  will  be  tantamount  to  a  personal 
application  by  the  wife  herself. 

3.  Oinson  v.  Heritage,  45  Ind.  73,  15  Am. 
Rep.  258;  Reese  v.  Chilton,  26  Mo.  600;  Wil- 
liams v.  Prince,  3  Strobh.  L.  (S.  Car.)  490. 
But  sec  dictum  in  Robison  v.  Gosnold,  6  Mod. 
171. 

Husband's  Offer  to  Tako  Wife  Back  on  Condition 
of  Hor  Surrender  of  Property.  —  In  Reed  v. 
Moore,  5  C.  &  P.  200,  24  E.  C.  L.  277,  it  was 
held  that  where  a  wife  leaves  her  husband  in 
consequence  of  a  dispute,  though  it  is  not 
shown  that  the  husband's  conduct  rendered  it 
improper  for  her  to  live  with  him,  he  is  liable 
for  her  board  and  lodging  at  the  house  of  a 
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third  person,  where  it  appears  that  he  made 
no  offer  to  take  her  back,  and  was  not  willing 
to  receive  her  unless  she  would  consent  lo 
give  up  a  certain  portion  of  the  property  which 
was  settled  upon  her. 

4.  Nonliability  of  Husband  for  Necessaries  Fur- 
nished to  Wife  After  Adulterous  Elopement.  — 
Govier  v.  Hancock,  6  T.  R.  603;  Morris  v. 
Martin,  I  Stra.  647. 

Proceedings  in  Divorce  Court  Establishing  Adul- 
tery Inadmissible  in  Absence  of  Decree.  —  Need- 
ham  v.  Bremner,  L.  R.  I  C.  P.  583,  12  Jur.  N. 
S.  434,  35  L.  J.  C.  PI.  313,  14  W.  R.  694,  14  L. 
T.  N.  S.  437,  1  H.  &  R.  731. 

Where  Husband  Cohabits  with  Wife  Guilty  of 
Adultery.  —  But  ii  seems  that  if  a  wife,  though 
guilty  of  adultery,  cohabits  with  her  husband, 
he  is  liable  for  her  necessaries.  Robinson  v. 
Greinold,  1  Salk.  119. 

5.  Nonliability  of  Husband  for  Necessaries  Fur- 
nished to  Wife  Put  Away  for  Adultery. —  Ham 
v.  Toovey,  eitedia  1  Selw.  N.  P.  (13th  ed.)  228; 
Gill  v.  Read,  5  R.  I.  344,  73  Am.  Dec.  73.  See 
Emmett  v.  Norton,  8  C.  &  P.  506,  34  E.  C.  L. 
503;  Hardie  v.  Grant,  8  C.  &  P.  512,  34  E.  C. 
L.  506;  Hunter  v.  Boucher,  3  Pick.  (Mass.) 
289.  But  see  dicta  in  Robison  v.  Gosnold,  6 
Mod.  171,  and  Wilson  v.  Glossop,  19  Q.  P.  D. 
379- 

Necessity  of  Notice  Where  Husband  Leaves  Wife 
in  His  House.  —  The  defendant's  wife  having 
committed  adultery,  he  left  her  with  his  two 
children,  bearing  his  name,  but  without  mak- 
ing any  provision  for  her  in  consequence  of 
the  separation,  and  she  continued  in  a  state  of 
adultery.  It  was  held  that  the  husband  was 
liable  for  necessaries  furnished  to  her  unless 
it  appeared  that  the  plaintiff  knew  or  ought  to 
have  known  the  circumstances  under  which 
she  was  living.  Norton  v.  Fazan,  i  B.  it  P. 
226. 

Wifo  Put  Away  Without  Proof  of  Adultery  — 
Husband  Not  Liable  for  Articles  Not  Necessaries. 

—  Hardie  v.  Grant,  8  C.  &  P.  512,  34  E.  C.  L, 
506. 

Volume  XV. 


Rights  and  Liabilities 


HUSBAND  AND  WIFE. 


as  to  Third  Persons. 


in  consequence  of  his  misconduct1  or  by  his  consent.8 

Effect  of  Husband's  Consent  to  Adultery.  —  But  it  has  been  held  that  a  husband's 
duty  of  supporting  a  wife  living  apart  from  him  is  not  terminated  by  her 
adultery  committed  with  his  consent,3  though  it  is  given  upon  condition  that 
sin  shall  not  look  to  him  for  support,  since  his  agreement  that  she  shall  violate 
the  marriage  contract  is  not  a  justification  of  his  violating  that  contract  by 
throwing  her  out  of  doors  and  refusing  to  support  her.4 

Effect  of  Pardon  or  Condonation.  —  And  it  has/  been  held  also  that  though  the 
wife  has  been  guilty  of  an  adulterous  elopement,  yet  if  she  has  returned  to  her 
husband  and  has  been  pardoned  by  him,  he  will  be  liable  for  necessaries  fur- 
nished to  her  if  he  afterwards  turns  her  out  of  doors.5 

ff.  Effect  of  Divorce  or  Pendency  of  Suit  Therefor  —  Necessaries  Furnished  Pendente 
Lite.  —  The  fact  that  a  divorce  suit  is  pending  between  husband  and  wife  will 
not  relieve  the  husband,  if  he  would  otherwise  be  liable  for  necessaries  fur- 
nished to  the  wife,  where  alimony  pendente  lite  has  not  been  assigned  before 
the  supplies  were  furnished.6  And  the  rule  is  not  altered  though  alimony 
pendente  lite  7  or  permanent  alimony  8  is  subsequently  decreed  for  past  as  well 
as  for  future  expenses. 

Effect  of  Prior  Allowance  of  Alimony  Pendente  Lite.  —  But  where  a  court  of  compe- 
tent jurisdiction  has  by  decree  fixed  the  amount  of  alimony  to  be  paid  to  the 
wife  for  her  sustenance  pendente  lite,  so  long  as  the  husband  is  not  in  default 
in  making  payment  according  to  the  order  of  court,  and  the  wife  continues  to 
live  separate  and  apart  from  him,  the  husband  is  not  liable  on  her  contracts, 
and  this  whether  the  allowance  is  sufficient  or  insufficient.9 

Effect  of  Failure  to  Pay  Permanent  Alimony  After  Divorce  a  Mensa  et  Thoro.  —  A  husband 

separated  from  his  wife  by  a  divorce  a  mensa  et  thoro  for  adultery  on  his  part, 
with  a  decree  for  alimony,  is  liable  for  necessary  supplies  furnished  to  the  wife 
after  the  separation  if  he  omits  to  pay  the  alimony.10 

Liability  Subsequent  to  Divorce  ab  Initio.  —  But  after  a  sentence  of  divorce  ab  initio 
the  liability  of  a  husband  for  his  wife's  contract  for  necessaries  does  not 
continue. 11 

gg.  Effect  of  Husband's  Lunacy. — The  authority  of  a  wife  to  contract  debts 
for  necessaries  is  not  revoked  by  the  husband's  becoming  insane,  and  an  action 
may  be  maintained  against  him  for  necessaries  supplied  to  her  during  the 

1.  Necessaries  Furnished  to  Wife  Turned  Away  7.  Keegan  v.  Smith,  5  B.  &  C.  375,  11  E.  C. 
by  Husband's  Cruelty  and  Subsequently  Committing  L.  253. 

Adultery. — Govier  v.  Hancock,  6  T.  R.  603.  Effect  of  Agreed  Sum  in  Lieu  of  Alimony.  —  The 

See  also  Almy  v.  Wilcox,  110  Mass.  443;  How-  rule  of  the  text  has  been  applied  where,  sub- 

ard  v.  Whetstone  Tp.,  10  Ohio  365.  sequent  to  the  supply  of  necessaries,  the  hus- 

2.  Necessaries  Furnished  to  Wife  Guilty  of  band  paid  to  his  wife  an  agreed  sum  in  lieu  of 
Adultery  and  Living  Apart  with  Husband's  Con-  alimony,  upon  an  adjustment  of  proceedings 
sent. —  Cooper  v.  Lloyd,  6  C.  B.  N.  S.  519,  95  for  divorce.  Burkett  v.  Trowbridge,  61  Me. 
E.  C.  L.  519.  252. 

3.  Effect  of  Husband's  Consent  to  Wife's  Adul-  8.  Dowe  v.  Smith,  ir  Allen  (Mass.)  107.  In 
tery.  —  Wilson  v.  Glossop,  19  Q.  B.  D.  379.  this  case  the  rule  of  the  text  was  declared, 

4.  Ferren  v.  Moore,  59  N.  H.  106.  though  the  supplies  were  furnished  by  the 

5.  Effect  of  Pardon. —  Harris  v.  Morris,  4  father  and  the  divorce  proceedings  were 
Esp.  41.  undertaken  under  his  direction. 

6.  Husband's  Liability  for  Necessaries  Furnished  9.  Effect  of  Payment  of  Alimony  Pendente  Lite 
to  Wife  Pending  Suit  for  Divorce.  —  Houliston  upon  Liability  for  Necessaries.  —  Willson  v. 
v.  Smyth,  3  Bing.  127,  11  E.  C.  L.  64;  Hughes  Smyth,  1  B.  &  Ad.  801,  20  E.  C.  L.  486;  Crit- 
v.  Rees,  10  Ont.  Pr.  301;  Hancock  v  Merrick,  tenden  v.  Schermerhorn,  39  Mich.  661,  33  Am. 
10  Cush.  (Mass.)  41;  Johnston  v.  Allen,  (C.  PI.  Rep.  440;  Bennett  v.  O'Fallon,  2  Mo.  69,  22 
Gen.  T.)  39  How.  Pr.  (N.  Y.)  506;  Sykes  v.  Am.  Dec.  440;  Hare  v.  Gibson,  32  Ohio  St.  33, 
Halstead,  1    Sandf.   (N.    Y.)  484;    Black  v.  30  Am.  Rep.  568. 

Bryan,  18  Tex.  466.    See  also  Catlin  v.  Mar-  10.  Effect  of  Failure  to  Pay  Alimony  After  Di- 

tin,  69  N.  Y.  393.  vorce  a  Mensa  et  Thoro.  —  Hunt  v.  De  Blaquiere, 

In  Minck  v.  Martin,  54  N.  Y.  Super.  Ct.  136,  5  Bing  550,  15  E.  C.  L.  535. 

it  was  held  that  the  husband  was  liable  for  11.  Liability  of  Husband  for  Wife's  Necessaries 

necessaries  furnished  to  his  wife  at  about  the  After  Divorce  ab  Initio.  —  Ansley  v.  Manners, 

time  when  alimony  pendente  lite  was  asked  for  Gow.  10. 
and  denied. 
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period  of  his  lunacy.'  But  the  authority  of  a  wife  to  pledge  her  husband's 
credit  is  no  greater  in  the  case  of  his  being  a  lunatic  than  in  the  ordinary  case 
of  husband  and  wife,  and  hence  where  a  wife  whose  husband  was  a  lunatic, 
and  was  in  an  asylum  at  the  time,  gave  orders  for  necessary  repairs  to  their 
dwelling  house,  the  husband  was  not  liable  where  it  appeared  that  the  wife 
had  received  money  sufficient  for  and  applicable  to  the  payment  of  such 
repairs.8 

hh.  Wife's  Contracts  for  Necessaries  for  Third  Persons.  —  The  obligation  of  the 
husband  for  necessaries  does  not  extend  beyond  his  wife  and  his  own  children, 
and  a  wife  cannot  make  a  binding  contract  on  him  to  support  even  near  rela- 
tives, as  she  is  not  presumably  his  agent  for  that  purpose.3 

Necessaries  for  Children.  —  But  it  may  be  stated  as  a  general  rule  that  if  a  hus- 
band living  separate  from  his  wife  suffers  his  children  to  reside  with  their 
mother,  he  is  liable  for  necessaries  furnished  for  them  on  her  contracts,  for  as 
a  father  he  has  the  right  to  the  custody  of  the  children  and  may  obtain  pos- 
session of  their  persons  by  habeas  corpus;  and  where  he  does  not  assert  that 
right,  but  suffers  them  to  remain  with  their  mother,  he  thereby  constitutes 
her  his  agent  to  procure  necessaries  for  them.4  This  rule  has  been  declared 
in  cases  where  the  husband  had  voluntarily  abandoned  the  wife;5  where  he 
had  turned  her  away  from  home;6  and  indeed  where  no  cause  of  separation 
appeared.7  But  it  has  been  held  that  when  the  wife  leaves  her  husband  with- 
out cause,  taking  her  child  with  her,  the  fact  that  her  husband  does  not 
attempt  to  compel  her  to  give  up  the  custody  of  the  child,  does  not  of  itself 
authorize  her  to  bind  him  for  the  child's  support,  and  that  proof  of  the  hus- 
band's ability  and  willingness  to  support  the  child  and  notice  to  the  wife  of 
such  ability  and  willingness  is  sufficient  to  relieve  him  from  liability  on  the 


1.  Husband's  Liability  for  Necessaries  Supplied 
During  His  Lunacy.  —  Read  v.  Legard,  6  Exch. 
636;  Booth  v.  Cotlingham,  126  Ind.  431.  See 
also  Matter  of  Wood,  1  De  G.  J.  &  S.  465;  Shaw 
v.  Thompson,  16  Pick.  (Mass.)  198,  26  Am. 
Dec.  655. 

2.  Richardson  v.  Du  Bois,  L.  R.  5  Q.  B. 
51;  Chappell  v.  Numm,  41  L.  T.  N.  S. 
2S7. 

3.  Baker  v.  Witten,  1  Okla.  160. 

Where  Goods  Are  Sent  to  Home  of  Third  Person. 

—  If  a  wife  living  apart  from  her  husband 
orders  goods  to  be  addressed  and  sent  to  a 
third  person,  and  they  arc  sent  to  the  house 
of  such  third  person,  that  not  being  the  place  of 
abode  of  the  wife,  the  husband  is  not  liable  to 
pay  for  them.  Reeve  v.  Conyngham,  2  C.  &  K. 
444,  61  E.  C.  L.  444. 

Expensive  Hat  Intended  as  Present  to  Friend  — 
Husband  Held  Not  Liable.  —  Suiter  v.  M  ustin.  50 
Ga.  242. 

4.  General  Rule  as  to  Husband's  Liability  for 
Necessaries  Furnished  to  Children  on  Wife's  Con- 
tract.—  Rawlyns  v.  Vandyke,  3  Esp.  252;  Mc- 
Millen  v.  Lee,  78  III.  443;  Rumney  v.  Kcyes,  7 
N.  II.  580. 

Rule  Otherwise  Where  Husband  Makes  Adequate 
Provision. —  Atkyns  v.  Pearce,  2  C.  B.  N.  S. 
763,  89  E.  C.  L.  763. 

Effect  of  Notice  Not  to  Supply  Wife.  —  Where, 
on  separation,  the  husband  made  arrange- 
ments with  certain  merchants  to  supply  the 
wife  and  children  with  necessaries,  and  the 
wife  had  notice  of  the  arrangement,  it  was 
held  that  the  husband  would  not  be  liable  on 
the  wife's  contracts  for  necessaries  furnished 
for  the  children  by  another  merchant,  espe- 
cially if  the  husband  gave  public  notice  in  a 
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newspaper  which  the  plaintiff  took,  prohibiting 
all  persons  from  trusting  his  family  without  his 
special  orders,  and  if  he  and  his  wife  had  no 
previous  dealings  with  the  plaintiff.  Kimball 
v.  Keyes,  II  Wend.  (N.  Y.)  34. 

But  it  has  been  held  that  a  notice  in  a  news- 
paper is  without  effect  as  to  the  plaintiff 
where  there  is  no  proof  tending  to  show  that  it 
came  to  his  aiteniion.  Walker  v.  Laighton,  31 
N.  H.  115. 

Husband  Held  Not  Liable  for  Education  of  Chil- 
dren. —  Hodges  v.  Hodges,  Peake  Add.  Cas. 
79;  Bailey  v.  Calcott,  4  Jur.  699. 

Husband  Held  Not  Liable  for  Necessaries  for 
Wife's  Children  by  Former  Marriage.  —  Tubb  v. 
Harrison,  4  T.  R.  118;  Menefee  v.  Chesley,  98 
Iowa  55  (under  statute). 

5.  Walker  v.  Laighton,  31  N.  H.  115.  See 
also  Camerlin  v.  Palmer  Co.,  10  Allen  (Mass.) 
540. 

Insincere  Offer  of  Reconciliation  Immaterial.  — 

Walker  v.  Laighton,  31  N.  H.  115. 

6.  Rawlyns  v.  Vandyke,  3  Esp.  252;  Rey- 
nolds v.  Swcctscr,  15  Gray  (Mass.)  78. 

But  in  Hancock  v.  Merrick,  10  Cush.  (Mass.) 
41,  it  was  held,  that  although  the  wife  left  the 
husband  justifiably,  he  will  not  be  liable  on 
her  contracts  for  the  support  of  their  child, 
whom  she  takes  with  her,  if  her  custody  of 
the  child  is  contrary  to  the  wishes  of  the  hus- 
band, who  had  repeatedly  requested  the  return 
of  the  child. 

Whero  Wifo  Has  Legal  Custody  by  Order  of 
Court  Though  Against  Husband's  Wishes  -  Hus- 
band Liable.  —  Baselcy  v.  Fordcr,  9  B.  &  S. 
599,  L.  R.  3  g.  B.  559. 

7.  McMillen  v.  Lee,  78  III.  443;  Rumney  v. 
Kcyes,  7  N.  H.  577. 
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wife's  contract  for  the  child's  support.1 

Effect  of  wife's  Adultery.  —  It  has  been  held  that  a  father's  obligation  to  pro- 
vide for  his  child  is  not  affected  by  the  wife's  misconduct,  and  hence  if,  not- 
withstanding her  adultery,  he  suffers  his  child  to  live  separate  from  him  with 
her,  he  thereby  constitutes  her  his  agent  to  contract  for  the  child's  necessaries 
and  is  liable  to  those  who  furnish  them  upon  his  credit.2  But  it  has  been 
held  that  though  a  wife  is  treated  with  such  violence  and  cruelty  by  her  hus- 
band  as  to  be  justified  in  leaving  him,  a  person  who  has  received  her  into  his 
house,  and  has  supported  her  and  her  children,  whom  she  brought  with  her, 
cannot  recover  the  expenses  of  supporting  the  children  if  one  of  his  motives 
in  receiving  the  woman  and  children  was  to  facilitate  an  adulterous  intercourse 
with  her.3 

ii.  Where  Credit  Is  Not  Given  to  Husband — Credit  Given  to  Wife  Alone.  —  The 
common-law  liability  of  the  husband  for  necessaries  and  suitable  comforts  has 
always  rested  on  the  assumption  that  credit  was  given  to  the  husband  and  not 
to  the  wife,  and  that  the  purchase  was  made  with  his  implied  assent.  In  no 
case  does  this  liability  arise  when  the  facts  show  affirmatively  that  credit  was 
given  to  the  wife  and  not  to  the  husband,  and  the  goods  were  not  sold  upon 
his  implied  assent  that  they  were  to  be  charged  to  him.4 

Effect  of  Charging  Goods  in  Wife's  Name.  —  But  it  seems  that  the  mere  fact  that 
goods  are  charged  on  the  plaintiff's  books  in  the  wife's  name  will  not  be  suffi- 
cient to  show  that  credit  was  given  to  the  wife  exclusively.5 

Acceptance  of  Wife's  Promissory  Note.  —  But  it  has  been  held  that  the  circum- 
stance of  the  creditor's  taking  the  note  of  a  married  woman  in  payment  of  goods 
purchased  is  conclusive  that  the  purchase  was  made  not  on  the  husband's 
credit,  but  on  the  credit  of  the  wife  alone.6 

Necessaries  Furnished  on  Credit  of  Third  Person.  —  The  husband  cannot  be  made 
liable  for  necessaries  furnished  to  the  wife  on  the  credit  of  a  third  person.7 


1.  Baldwin  v.  Foster,  138  Mass.  449. 

Support  of  Child  After  Divorce.  —  Under  stat- 
ute in  Massachusetts  it  has  been  held  that  the 
wife  has  no  authority  to  bind  the  husband  by 
a  contract  for  the  support  of  their  child  after 
the  custody  of  the  child  had  been  given  to  the 
mother  by  decree  upon  a  libel  for  divorce,  and 
that  the  remedy  to  secure  provision  for  the 
support  of  the  child  was  under  a  decree  of 
court.    Brow  v.  Brightman,  136  Mass.  187. 

2.  Necessaries  for  Children  Furnished  on  Con- 
tract of  Wife  Living  in  Adultery.  —  Gill  v.  Read, 
5  R.  I.  ^43,  73  Am.  Dec.  73.  Compare  Atkyns 
v.  Pearce,  2  C.  B.  N.  S.  763,  89  E.  C.  L. 
763. 

3.  Aliny  v.  Wilcox,  no  Mass.  443. 

4.  Nonliability  of  Husband  for  Necessaries 
Where  Credit  Is  Given  to  Wife  Alone  —  England. 

—  Holt  v.  Brien,  4  B.  &  Aid.  252,  6  E.  C.  L. 
472;  Metcalfe  v.  Shaw,  3  Campb.  22;  Bentley 
v.  Griffin,  5  Taunt.  356,  I  E.  C.  L.  131;  Jews- 
bury  v.  Newbold,  26  L.  J.  Exch.  247. 

Alabama.  —  Gafford  v.  Dunham,  in  Ala. 
551;  Hughes  v.  Chad  wick,  6  Ala.  651;  Pear- 
son v.  Darrington,  32  Ala.  231;  O'Connor  v. 
Chamberlain,  59  Ala.  431;  Gayle  v.  Marshall, 
70  Ala.  522. 

Connecticut. — Shelton  v.  Pendleton,  18 
Conn.  422. 

Georgia.  —  Mitchell  v.  Treanor,  11  Ga.  324, 
56  Am.  Dec.  421. 

New  York.  —  Ehrich  v.  Bucki,  (C.  PI.  Gen. 
T.)  7  Misc.  (N.  Y.)  118. 

Ohio.  —  Dorsey  v.  Goodenow,  Wright  (Ohio) 
120. 


380; 


247; 
Rep. 
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Vermont.  —  Carter  v.  Howard,  39  Vt.  106; 
Bugbee  v.  Blood,  48  Vt.  497. 

See  also  Gaffield  v.  Scott,  40  111.  App. 
McMahno  v.  Lewis,  4  Bush  (Ky.)  138. 

Compare  Black  v.  Bryan,  18  Tex.  453. 

5.  Jewsbury  v.  Newbold,  26  L.  J.  Exch. 
Baker  v.  Carter,  83  Me.  132,  23  Am.  St. 
764;  Furlong  v.  Hysom,  35  Me.  332.  See  also 
Godfrey  v.  Brooks,  5  Harr.  (Del.)  396;  Rigoney 
v.  Neiman,  73  Pa.  St.  332.  Compare  Taylor  v. 
Brittan,  I  C.  &  P.  14,  note. 

Admissibility  of  Book  Entries  to  Show  that 
Credit  Was  Given  to  Husband.  —  In  Dexter  v. 
Booth,  2  Allen  (Mass.)  559,  it  was  held  that  the 
plaintiff's  account  book  with  his  suppletory 
oath  was  properly  admitted  for  the  limited 
purpose  of  proving  the  charges  and  the  circum- 
stances of  the  delivery  of  goods  to  the  plain- 
tiff's wife,  but  the  testimony  was  inadmissible 
to  prove  that  credit  was  given  to  the  husband. 
But  in  Arnold  v.  Allen,  9  Daly  (N.  Y.)  198,  it 
was  held  that  the  custom  of  a  tradesman  to 
enter  in  his  books  the  names  of  married  women 
who  deal  vvith  him,  although  the  credit  is 
given  to  their  husbands,  may  be  proof  in  ex- 
planation of  such  entries  when  produced  in 
evidence  in  an  action  against  the  husband  for 
goods  charged  to  his  wife  in  the  plaintiff's 
books. 

6.  Moses  v.  Fogartie,  2  Hill  L.  (S.  Car.)  335. 
See  also  Metcalfe  v.  Shaw,  3  Campb.  22;  Bent- 
ley  v.  Griffin,  5  Taunt.  356,  1  E.  C.  L.  131. 

7.  Husband  Not  Liable  for  Necessaries  Furnished 
on  Credit  of  Third  Person.  —  Harvey  v.  Norton, 
4  Jur.  42. 
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But  if  a  third  person  purchases  necessaries  from  a  tradesman  and  supplies 
them  to  the  wife,  he  may  hold  the  husband  liable,  since  it  makes  not  the 
slightest  difference  whether  a  tradesman  supplied  the  articles  or  whether  any 
other  person  provides  her  with  them  by  buying  them  for  cash  or  contracting 
for  them  on  credit.1 

jj.  Assignment  of  Claim  Against  Husband.  —  It  seems  that  the  liability  of  the 
husband  on  the  wife's  contracts  for  necessaries  arises  for  the  benefit  of  such 
persons  only  as  furnish  the  necessaries,  and  cannot  be  enforced  in  the  name 
of  an  assignee.2  So  it  has  been  held  that  if  the  brother  of  the  married  woman 
makes  a  contract  for  necessaries  for  the  wife  while  acting  for  himself  indi- 
vidually and  not  as  agent  of  the  plaintiff,  the  latter  cannot  by  voluntarily  pay- 
ing the  debt  make  the  husband  his  debtor.3 

kk.  Statutory  Modifications  —  Effect  of  Statutes  Enabling  Married  Women  to  Contract.  — 
Under  statutes  enabling  married  women  to  contract,  it  seems  that  the  hus- 
band will  not  be  released  from  liability  on  the  wife's  contracts  for  necessaries 
unless  it  affirmatively  appears  either  that  there  is  an  express  contract  on  her 
part  to  pay  out  of  her  separate  estate,  or  the  circumstances  clearly  show  that 
she  assumed  liability  for  payment  exclusive  of  the  liability  of  her  husband.4 
And  the  rule  has  been  applied  in  jurisdictions  where  the  wife  is  by  statute 
capable  of  contracting  as  a  feme  solc.^  But  under  a  statute  of  this  character  it 
has  been  held  that  where  the  wife  avails  herself  of  such  power  by  making  an 
express  contract  in  her  own  name  for  necessaries,  she  will  no  longer  be  deemed 
as  acting  as  agent  for  her  husband,  and  there  will  be  no  implied  agreement  on 
his  part  to  pay  for  such  necessaries.6 

Statutes  Expressly  Imposing  Liability  on  Both  Husband  and  Wife.  — -In  many  states  stat- 
utes have  been  passed  imposing  a  liability  on  the  wife  for  necessaries  without 
releasing  the  husband.7  Thus  the  statutes  in  several  of  the  states  provide  sub- 
stantially that  family  expenses  are  chargeable  on  the  property  of  both  husband 
and  wife  or  either  of  them,  it  appearing  to  be  immaterial  whether  the  articles 
are  contracted  for  by  the  wife  or  not.8 

1.  Wray  v.  Cox,  24  Ala.  337.  6.  Byrnes  v.  Rayner,  84  Hun  (N.  Y.)  199; 

2.  Assignment  of  Claim  for  Necessaries  Against  Strong  v.  Moul,  (Supm.  Ct.  Gen.  T.)  22  N.  Y. 
Husband.  —  Bates  v.  Enright,  42  Me.  105.  St.  Rep.  762. 

Right  of  Wife  to  Give  Husband's  Negotiable  7.  Statutes  Imposing  Liability  on  Husband  and 

Note  for  Necessaries.  —  From  the  above  pnnci-  Wife. —  Harmon  v.  Siler,  99  Ala.  306;  Jordan 

pie  the  rule  has  been  laid  down  that  the  mere  v.  Smith,  83  Ala.  299;   Buckingham  z.  Hurd, 

right  of  the  wife  to  procure  necessaries  on  the  52  Conn.  404;  Gabriel  v.  Mullen,  m  Mo.  119; 

credit  of  her  husband  will  not  authorize  her  to  Bedsworih  v.  Bowman,  104  Mo.  44.    See  also 

give  his  negotiable  notes  therefor,  especially  George  v.  Edney,  36  Neb.  604 ;  Kelley  v.  Mills, 

for  a  past  or  executed  consideration.    Bates  2  Ohio  Dec.  265:    Rigoney  v.  Neiman,  73  Pa. 

v.  Enright,  42  Me.  118.    See  also  Metcalfe  v.  St.  332;  Hoff  v.  Koerper,  103  Pa.  St.  396.  See 

Shaw,  3  Campb.  22.  further  on    this  question  the  title  SEPARATE 

3.  Wray  v.  Cox,  24  Ala.  337.  Property  (of  Married  Women). 

4.  Effect  of  Statutes  Enabling  Married  Women  8.  Colorado.  —  Kelly  v.  Canon,  6  Colo.  App. 
to  Contract  on  Husband's  Liability.  —  Rushing  v.  465. 

Clancy,  92  Ga.  769;    Powers  v.  Russell,  26  Illinois.  —  Schlesinger  v.  Keifcr,  131  111.  104; 

Mich.  179;    Dunbar  v.  Meyer,  43  Miss.  684;  Hayden  v.  Rogers,  22  111.  App.  557;  Hudson 

Cook  v.  Ligon,  54  Miss.  374;   Wilson  v.  Her-  v.  King,  23  111.  App.  118;  Dunn  v.  Pickard,  24 

bert,  41  N.  J.  L.  454.    See  also  Flynn  v.  Mes-  III.  App.  423;  Hoyle  v.  Warrield,  28  111.  App. 

senger,  28  Minn.  208,  41  Am.  Rep.  279;  Chester  628;   Glaubensklee  v.  Low,  29  111.  App.  408; 

v.  Pierce,  33  Minn.  370.  Walcott  v.  Hoffman,  30  III.  App.  77;  Illing- 

As  to  what  will  constitute  a  charge  on  the  worth  v.  Burley,  33  III.  App.  394;  Harrison  v. 

wife's  separate  estate,  sec  the  title  Separate  Hill,  37  III.  App.  30;   Gafficld  v.  Scott,  40  111. 

Property  (of  Married  Women).  App.  380;   Houck  v.  Smith,  46  [11.  App.  64; 

Where  Wife  Is  Ferae  Sole  Trader  under  Statute.  Hickman  v.  Eggmann,  53  111.  App.  561;  Hard- 

—  Under  statute  in  Pennsylvania  it  has  been  ing  v.  Hyman,  54  111.  App.  434,  162  111.  357; 

held  that  the  primary  liability  for  necessaries  Hudson  v.  Sholcm,  (>s  III.  App.  63. 

for  the  support  of  the  wife  and  family  is  upon  Iowa.  — Jones  v.  Glass,  48  Iowa  345;  Scluirz 

the  husband,  and  he  will  be  liable  to  a  person  v.  McMcnamy,  82  Iowa  432;    Hccht  Gitch, 

furnishing  them  although  the  wife  has  been  82  Iowa  596;    Haggard  v.  Holmes,  90  Iowa 

decreed  a  feme  sole  trader.    Marklcy  v.  Wart-  308;   Morse  v.  Minton,  101  Iowa  603;  Murdy 

man.  9  Phila.  (Pa.)  236,  21  Leg.  Int.  (Pa.)  196.  v.  Skyles,  101  Iowa  549. 

5.  Hallock  v.  Bacon,  64  llun  (N.  Y.)  90.  Oregon.  —  Holmes  v.  Page,  19  Oregon  232; 
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j  Wifi  'i  Torts  —  (a)  Antenuptial  Torts.  —  The  husband  is  answerable  for  the 
antenuptial  torts  of  his  wife  the  same  as  for  her  antenuptial  contracts ; 1  and 
this  doctrine  extends  to  devastavits,  breaches  of  trust,  and  other  like  torts 
committed  before  marriage  while  acting  as  trustee,2  guardian,3  executor,  or 
administrator.4 

By  statute  in  some  jurisdictions  the  husband's  liability  for  the  wife's  torts  is 
abrogated  expressly  5  or  by  implication.0 

(b)  Postnuptial  Torts  —  aa.  At  Common  Law—  (aa)  Torts  Committed  by  Wife  Alone.— 
The  general  rule  of  the  common  law  is  that  the  husband  is  liable  for  the  torts 
of  his  wife  where  the  act  is  done  by  her  alone,  and  that  he  and  she  must  be 
joined  in  a  suit  therefor.7  The  husband  is  not  joined  as  defendant  in  such 
case  on  the  ground  that  the  wife's  misconduct  is  imputed  to  him,  but  because 
so  long  as  her  marital  relation  continues  the  wife  is  incapable  of  being  sued 
alone,8  and  no  individual  liability  separate  and  apart  from  his  wife  attaches  to 
him.9    Even  in  cases  where  husband  and  wife  are  sued  for  their  joint  act,  a 


Dodd  v.  St.  John,  22  Oregon  250;  Phipps  v. 
Kelly,  12  Oregon  213. 

In  Gaffield  v.  Scott,  40  111.  App.  380,  the 
court  said:  "  The  old  law  as  to  the  agency  of 
the  wife  binding  the  husband  in  ordinary  do- 
mestic matters  *  *  *  has  become  unim- 
portant by  the  statute  making  both  husband 
and  wife  responsible  for  family  expenses." 

1.  Husband's  Liability  for  Wife's  Antenuptial 
Torts.  —  Brown  v.  Kemper,  27  Md.  672;  Jillson 
v.  Wilbur,  41  N.  H.  106;  Overholt  v.  Ellswell, 
1  Ashm.  (Pa.)  200;  Hawk  v.  Harman,  5  Binn. 
(Pa.)  43.  See  also  Horton  v.  Payne,  (Supm. 
Ct.  Spec.  T.)  27  How.  Pr.  (N.  Y.)  374. 

Marriage  de  Jure  Necessary.  —  Overholt  v. 
Ellswell,  1  Ashm.  (Pa.)  200. 

2.  Antenuptial  Tort  Committed  by  Wife  as 
Trustee  Against  Beneficiary.  —  Palmer  v.  Wake- 
field,  3  Beav.  227. 

3.  Antenuptial  Tort  by  Married  Woman  as 
Guardian  Against  Ward.  —  Allen  v.  McCul- 
lough,  2  Heisk.  (Tenn.)  174,  5  Am.  Rep  27. 

4.  Antenuptial  Tort  by  Wife  as  Personal  Repre- 
sentative Against  Estate.  —  Bachelor  v.  Bean,  2 
Vern.  61;  Adair  v.  Shaw,  I  Sch.  &  Lef.  243; 
Bobe  v.  Frowner,  18  Ala.  89;  Phillips  v.  Rich- 
ardson, 4  J.  J.  Marsh.  (Ky.)  212;  Crane  v.  Van 
Duyne,  9  N.  J.  Eq.  268;  Woodruff  v.  Cox,  2 
Bradf.  (N.  Y.)  154.  See  also  Ferguson  v.  Col- 
lins, 8  Ark.  241;  Bunce  v.  Van  der  Grift,  8 
Paige  (N.  Y.)  39;  Goods  of  McCready,  Tuck. 
(N.  Y.)  374- 

Executrix  de  Son  Tort.  —  This  rule  applies  to 
an  executrix  de  son  tort.  Hubble  v.  Fogartie, 
3  Rich.  L.  (S.  Car.)  413,  45  Am.  Dec.  775. 

Death  of  Husband  or  Wife  Before  Judgment  — 
No  Liability.  —  Adair  v.  Shaw,  1  Sch.  &  Lef. 
263;  Phillips  v.  Richardson,  4  J.  J.  Marsh. 
(Ky.)  212;  Maffit  v.  Com.,  5  Pa.  St.  359;  Tabb 
v.  Boyd,  4  Call  (Va.)  457.  Compare  Knox  v. 
Picket,  4  Desaus.  (S.  Car.)  92;  Moone  v.  Hen- 
derson, 4  Desaus.  (S.  Car.)  459. 

5.  McElfresh  v.  Kirkendall,  36  Iowa  224. 

6.  Culmer  v.  Wilson,  13  Utah  138,  57  Am. 
St.  Rep.  713. 

7.  Liability  of  Husband  for  Wife's  Torts  —  Eng- 
land. —  Wainford  v.  Heyl,  L.  R.  20  Eq.  324; 
Anonymous,  1  Vent.  93. 

Canada.  —  Lee  v.  Hopkins,  20  Ont.  666. 

Indiana.  —  Ball  v.  Bennett,  21  Ind.  427,  83 
Am.  Dec.  356. 

Iowa.  —  McElfresh  v.  Kirkendall,  36  Iowa 
226;  Luse  v.  Oaks,  36  Iowa  562. 
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Maine.  —  Marshall  v.  Oakes,  51  Me.  309. 

Massachusetts.  —  Heckle  v.  Lurvey,  101 
Mass.  345,  3  Am.  Rep.  366. 

Missouri. — Andrews  v.  Ormsbee,  11  Mo. 
400;  Bruce  v.  Bombeck,  79  Mo.  App.  235,  cit- 
ing 9  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
p.  823;  Merrill  z>.  St.  Louis,  12  Mo.  App.  466. 

New  Hampshire.  —  Carleton  v.  Haywood,  49 
N.  H.  314. 

New  Jersey.  —  Hildreth  v.  Camp,  41  N.  J.  L. 
306. 

New  York.  —  Matthews  v.  Fiestel,  1  E.  D. 
Smith  (N.  Y.)  90;  Kowing  v.  Manly,  49  N.  Y. 
200,  10  Am.  Rep.  346. 

North  Carolina.  —  Presnell  v.  Moore,  120  N. 
Car.  390. 

Ohio .  —  Clark  v.  Bayer,  32  Ohio  St.  299,  30 
Am.  Rep.  593. 

Pennsyliania.  —  Hawk  v.  Harman,  5  Binn. 
(Pa.)  43;  Wheeler,  etc.,  Mfg.  Co.  v.  Heil,  115 
Pa.  St.  491,  2  Am.  St.  Rep.  575. 

South  Carolina.  —  Henderson  v.  Wendler,  39 
S.  Car.  555,  citing  9  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  824. 

Vermont. —  Lombard  v.  Batchelder,  58  Vt. 
558. 

See  also  Midland  Ins.  Co.  v.  Smith,  6  Q.  B. 
D.  561. 

Illustrations  of  Rule  —  Slander  by  Wife.  — 
Baker  v.  Young,  44  111.  42,  92  Am.  Dec.  149; 
Austin  v.  Bacon,  49  Hun  (N.  Y.)  386;  Fitzger- 
ald v.  Quann,  109  N.  Y.  441;  Presnell  v. 
Moore,  120  N.  Car.  390;  McQueen  v.  Fulg- 
ham,  27  Tex.  463. 

Conversion  by  Wife.  —  Catterall  v.  Kenyon,  3 
Q.  B.  310,  43  E.  C.  L.  749;  Tobey  v.  Smith,  15 
Gray  (Mass.)  535;  Heckle  v.  Lurvey,  101  Mass. 
344,  3  Am.  Rep.  366;  Kowing  v.  Manly,  49  N. 
Y.  200,  10  Am.  Rep.  346. 

Waste  Committed  by  Wife — Husband  and 
Wife  Living  Separate.  —  Pagei  v.  Read,  1 
Vern.  143. 

8.  Coxe  v.  Cropwell,  Cro.  Jac.  5;  Kowing  v. 
Manly,  49  N.  Y.  200,  10  Am.  Rep.  346. 

9.  Andrews  z\  Ormsbee,  11  Mo.  400;  Kow- 
ing v.  Manly,  49  N.  Y.  200,  10  Am.  Rep.  346. 

Wife  Acting  as  Husband's  Agent. —  But  the 
husband  will  be  liable  alone  for  the  injury 
done  to  the  property  of  a  third  person  by  the 
negligence,  carelessness,  or  unskilf ulness  of 
his  wife  in  the  execution  of  his  business  as 
agent.  Cox  v.  Hoffman,  4  Dev.  &  B.  L.  (20 
N.  Car.)  180. 
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verdict  of  not  guilty  as  to  the  husband  will  not,  it  has  been  held,  relieve  him 
from  a  judgment  against  him  if  the  wife  is  found  guilty.1 

Effect  of  Divorce  or  Death  of  Wife.  —  Where  a  husband  has  obtained  a  divorce 
a  vinculo  from  the  wife,  he  is  not  liable  to  be  joined  in  a  suit  for  a  tort  commit- 
ted by  her  during  the  coverture.2  Nor  will  an  action  for  a  tort  committed  by 
the  wife  survive  against  the  husband  if  she  dies  before  or  pending  the  action.3 

Effect  of  Separation.  —  But  the  husband  is  answerable  to  a  third  person  for  the 
torts  committed  by  his  wife  during  coverture  so  long  as  the  relation  of  hus- 
band and  wife  continues,  though  they  may  be  permanently  living  apart.4 

(66)  Torts  Committed  in  Hus6and s  Presence.  —  If  the  tort  is  committed  by  the  wife 

in  the  husband's  presence  it  is  presumed  to  have  been  committed  by  the 
husband's  coercion,  and  in  the  absence  of  circumstances  to  rebut  this  presump- 
tion, he  alone  is  liable,  and  the  action  should  be  brought  against  him  alone.5 
This  presumption,  it  has  been  said,  is  one  of  the  compensations  or  offsets 
which  the  old  common  law  gave  for  the  benefit  and  protection  of  the  wife 
from  its  stern  and  unyielding  doctrines  in  relation  to  the  superior  marital 
rights  of  the  husband,  by  which  the  personal  property  and  the  legal  existence 
of  the  wife  are  nearly  all  lost  or  merged  in  her  baron  or  lord.6 

(«■)  Torts  Based  on  Contract.  —  The  general  principle  that  for  the  torts  or  frauds 
of  the  wife  an  action  may  be  maintained  against  her  or  her  husband  applies 
only  to  torts  simpliciter,  or  cases  of  pure  and  simple  tort,  and  not  where  the 
substantive  basis  of  the  fraud  is  the  contract  of  the  wife.7  But  this  broad 
exception  to  the  general  rule  has  been  held  to  be  subject  to  these  qualifica- 
tions: first,  that  where  the  wife  by  false  and  fraudulent  representations  obtains 
property  and  retains  it,  if  the  recovery  can  be  had  without  giving  effect  to 
the  contract  in  a  joint  action  against  her  and  her  husband  to  recover  the  loss 
actually  sustained  for  her  tort,  her  disability  of  coverture  cannot  be  success- 
fully pleaded  in  bar  of  the  action;8  and  second,  that  the  disability  cannot  be 
invoked  as  a  defense  in  cases  where  the  false  and  fraudulent  representations 
which  induce  the  making  of  the  contract  are  antecedent  to  and  not  a  part  of 
the  contract,  though  connected  with  it.9 

(dd)  Torts  Committed  in  Fiduciary  Capacity.  —  It  seems  to  be  an  established  rule 

that  apart  from  statute  a  husband  is  liable  to  be  sued  jointly  with  his  wife, 
both  at  law  and  in  equity,  for  any  breach  of  trust  on  the  part  of  the  wife 
during  coverture,10  and  for  all  the  assets  received  or  devastavits  committed 

In  the  same  way,  where  the  wife  as  agent  5.  Husband's  Liability  for  Wife's  Torts  Com- 

of  the  husband  makes  a  false  representation  mitted  in  His  Presence. —  Kosminsky  v.  Gold- 

whereby  a  third  person  suffers  damages,  the  berg,  44  Ark.  401;  F.siill  v.  Fort,  2  Dana(Ky.) 

latter  will  be  entitled  toan  action  for  damages  238;   Marshall  v.  Oakes,  51  Me.  308;  Carleton 

against  the  husband.    Taylor  v.  Green,  8  C.  v.  Haywood.  49  N.  H.  316;  Park  v.  Hopkins, 

&  P.  316,  34  E.  C.  L.  407.   '  2  Bailey  L.  (S.  Car.)  411. 

Trespass    by    Animal    Acquired   by   Husband  6.  Marshall  v.  Oakes,  51  Me.  311;  Carleton 

through  Marriage.  —  At  common  law  the  hus-  v.  Haywood,  49  N.  H.  319. 

band,  after  the  marriage,  becomes,  independ-  7.  Nonliability  of  Husband  and  Wife  on  Wife's 

cntly   of    all    antenuptial    agreements,    the  Torts  Based  on  Contract. —  Liverpool  Adclphi 

absolute  owner  of  all  personal  property  in  pos-  Loan  Assoc.  v.  Fairhurst,  9  Exch.  422;  Wright 

session  of  the  wife,  and  a  trespass  can  be  sus-  v.  Leonard,  11  C.  B.  N.  S.  258,  103  E.  C.  L. 

tained  against  him  alone  for  an  act  done  after  258;  Prentiss  v.  Paisley,  25  Fla.  927;  Merrill 

the  marriage  by  cattle  belonging  to  the  wife  v.  St  Louis,  12  Mo.  App.  476;  Keen  v.  Hart- 

at  the  time  of  her  marriage.    Cram  v.  Dudley,  man,  48  Pa.  St.  497,  88  Am.  Dec.  472;  Wood.- 

28  N.  H.  537.  ward  v.  Barnes,  46  Vt.  332,  14  Am.  Rep.  626. 

1.  Anonymous,  I  Vent.  93;  Ferguson  v.  See  also  Rawlings  v.  Bell,  1  C.  B.  951,  50  E. 
Brooks,  67  Me.  256.    Compare  Drury  v.  Den-  C.  L.  951. 

nis,  Yelv.  106;  Hales  v.  Whyte,  Cro.  Jac.  203;  8.  Wirt  r.  Dinan,  44  Mo.  App.  583. 

Mayo  v.  Cogshill,  Cro.  Car.  406;   Sisco   v.  9.  Wirt-'.  Dinan,  44  Mo.  App.  583.    Sec  also 

Chccney,  Wright  (Ohio)  1.  supra,  this  title,  Disabilities  Arising  from  Cover- 

2.  Capcl  v.  Powell,  17  C.  B.  N.  S.  743,  113  tun-  —  Ot  Wife-rTo  He  Estopped. 

E.  C.  L.  743.  10.  Husband's  Liability  for  Wife's  Breach  of 

3.  Kuwing  v.  Manly,  49  N.  Y.  201,  10  Am.  Trust  During  Coverture.  —  Where  a  woman  who 
Rep-  34^-  has  been  made  a  trustee  under  a  will  after- 

4.  Head  v.  Briscoe,  5  C.  &  P.  4S4,  24  E.  C.  wards  marries,  her  separate  estate  will  not  be 
L.  419.  liable  (or  her  breach  of  the  trust  during  cover- 
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either  by  himself  or  by  his  wife  during  the  coverture  in  respect  of  an  estate  of 
which  his  wife  is  legal  personal  representative.1  And  even  if  the  husband  of 
.in  administratrix  dies  before  the  wife,  his  assets  are  chargeable  in  equity. * 
Hut  the  estate  of  the  husband  of  an  administratrix  will  be  discharged  in  equity 
for  so  much  of  the  intestate's  estate  as,  though  received  by  him  during  the 
coverture,  had  after  his  death  come  to  his  widow,  the  administratrix.3 

By  statute  in  many  jurisdictions,  providing  in  effect  that  on  the  marriage  of 
.in  executrix  her  powers  shall  cease,  this  common-law  doctrine  has  been 
abrogated.4 

bb.  Under.  Statute.  —  Statutes  have  been  passed  in  several  jurisdictions 
expressly  relieving  the  husband  from  liability  for  the  wife's  torts  5  unless  they 
were  committed  by  his  authority,  direction,  or  encouragement.6  The  statutes 
changing  the  common  law  are,  it  has  been  held,  to  be  strictly  construed,  and 
the  latter  will  be  held  to  be  no  further  abrogated  than  the  clear  import  of  the 
language  used  in  the  statute  requires;  and  hence  the  common-law  disability 
of  a  married  woman  to  be  sued  alone  in  tort  remains,  except  in  so  far  as  it 
is  removed  by  express  statutory  enactments.'  It  has  accordingly  been  held 
that  the  modern  statutes  enlarging  the  rights  and  liabilities  of  married  women 
in  respect  to  property  do  not  by  implication  release  the  husband  from  his 
common-law  liability  for  the  personal  torts  committed  by  his  wife,8  though  in 
some  jurisdictions  it  has  been  held  that  he  may  not  be  liable  for  torts  com- 
mitted by  her  in  the  management  and  control  of  her  separate  estate.9  But 


ture,  but  the  husband  alone  is  liable.  Wain- 
ford  v.  Heyl,  L.  R.  20  Eq.  321;  In  re  Smith,  48 
L.  J.  Ch.  205. 

And  it  has  been  held  that  the  husband's  lia- 
bility for  his  wife's  breaches  of  trust  extends 
to  breaches  of  trust  arising  from  negligence 
and  is  not  confined  to  losses  arising  from  her 
active  misconduct.  Bahin  v.  Hughes,  31  Ch. 
D.  390. 

1.  Liability  of  Husband  for  Wife's  Devastavits 
During  Coverture.  —  Adair  v.  Shaw,  1  Sch.  & 
Lef.  243;  Paget  v.  Read,  1  Vern.  143;  Smith 
v.  Smith,  21  Beav.  385;  Clough  v.  Bond,  3 
Myl.  &  C.  490;  In  re  Smith,  48  L.  J.  Ch.  205; 
Bobe  v.  Frowner,  18  Ala.  95;  Ferguson  v.  Col- 
lins, 8  Ark.  241;  Woodruff  v.  Cox,  2  Bradf. 
(N.  Y.)  153;  Bunce  v.  Vander  Grift,  8  Paige 
(rJ.  Y.)  37;  Goods  of  McCready,  Tuck.  (N.  Y.) 
376;  Scott  v.  Gamble,  9  N.  J.  Eq.  218.  Com- 
pare Knox  v.  Picket,  4  Desaus.  (S.  Car.)  92. 

Acts  of  Executrix  de  Son  Tort  Without  Hus- 
band's Consent.  —  In  Hinds  z.  Jones,  48  Me. 
348,  it  was  held  that  an  action  does  not  lie 
against  the  husband  as  an  executor  de  son  tort 
for  acts  of  his  wife  done  without  his  knowl- 
edge and  consent;  but  the  rule  is  otherwise 
where  he  advises  or  aids  her  in  the  commis- 
sion of  the  wrongful  acts,  for  every  one  thus 
participating  becomes  a  principal. 

2.  Smith  v.  Smith,  21  Beav.  385;  Clough  v. 
Bond,  3  Myl.  &  C.  491;  Adair  v.  Shaw,  1  Sch. 
&  Lef.  243;  Bunce  v.  Vander  Grift,  8  Paige 
(N.  Y.)  37. 

3.  Adair  v.  Shaw,  1  Sch.  &  Lef.  275;  Tyler 
v.  Bell,  2  Myl.  &  C.  89. 

4.  Ferguson  v.  Collins,  8  Ark.  241;  Hinds  v. 
Jones,  48  Me.  348.  See  also  the  statutes  of 
the  various  states. 

5.  Statutes  Expressly  Relieving  Husband  of  Lia- 
bility for  Wife's  Torts.  —  Austin  v.  Cox,  118 
Mass.  58;  McCarty  v.  De  Best,  120  Mass.  89; 
Burt  v.  McBain,  29  Mich.  260;  Ricci  v.  Mueller, 
41    Mich.  214;   Weber  v.    Weber,   47  Mich. 


569;  Mason  v.  Mason,  66  Hun  (N.  Y.)  386; 
Vocht  v.  Kuklence,  119  Pa.  St.  365;  Story  v. 
Downey,  62  Vt.  243.  See  also  Hill  v.  Duncan, 
110  Mass.  238;  Arthurs  v.  Chatfield,  9  Pa.  Co. 
Ct.  34;  Quick  v.  Miller,  103  Pa.  St.  67;  Lee  v. 
Hopkins,  20  Ont.  666. 

6.  See  Austin  v.  Cox,  118  Mass.  58;  Ricci  v. 
Mueller,  41  Mich.  214;  Weber  v.  Weber,  47 
Mich.  569;  Story  v.  Downey,  62  Vt.  243. 

7.  Fitzgerald  v.  Quann,  109  N.  Y.  441. 

8.  Husband's  Liability  Not  Released  by  Implica- 
tion from  Property  Acts.  —  Seroka  v.  Katten- 
burg,  17  Q.  B.  D.  177;  Choen  v.  Porter,  66 
Ind.  196;  Ferguson  v.  Brooks,  67  Me.  258; 
Morgan  v.  Kennedy,  62  Minn.  348,  54  Am.  St. 
Rep.  647;  Nichols  ?'.  Nichols,  147  Mo.  387; 
Bruce  v.  Bombeck,  79  Mo.  App.  235;  Fowler 
v.  Chichester,  26  Ohio  St.  9. 

In  New  York,  prior  to  the  amendment  of 
1890,  the  rule  of  the  text  obtained.  Fitzgerald 
v.  Quann,  109  N.  Y.  441,  affirtncd  33  Hun  (N. 
Y.)  652,  reversed  62  How.  Pr.  (N.  Y.)  331;  Aus- 
tin v.  Bacon,  49  Hun  (N.  Y.)  386;  Horton  r. 
Payne,  (Supm.  Ct.  Spec.  T.)  27  How.  Pr.  (N. 
Y.)  374;  Anderson  v.  Hill,  53  Barb.  (N.  Y.) 
238;  Tait  v.  Culbertson,  57  Barb.  (N.  Y.)  9; 
Solomon  v.  Waas,  2  Hilt.  (N.  Y.)  179;  Mangam 
v.  Peck,  in  N.  Y.  401;  Dean  v.  Metropolitan 
El.  R.  Co.,  119  N.  Y.  547.  Compart  Trebling  v. 
Vetter,  (Brooklyn  City  Ct.)  12  Abb.  N.  Cas 
(N.  Y.)  302,  note;  Muser  z:  Miller,  (N.  Y 
Super.  Ct.  Spec.  T.)  12  Abb.  N.  Cas.  (N.  Y 
308,  note;  Gillies  v.  Lent,  (C.  PI.  Gen.  T.) 
Abb.  Pr.  N.  S.  (N.  Y.)  455- 

9.  Choen  v.  Porter,  66  Ind.  196;  Rowe  v. 
Smith,  45  N.  Y.  230;  Baum  v.  Mullen,  47  N. 
Y.  577;  Quilty  v.  Battie,  135  N.  Y.  209.  Se  ' 
also  Callahan  v.  Matthews,  87  Hun  (N.  Y.) 
527.  Compare  Muser  v.  Lewis,  50  N.  Y.  Super. 
Ct.  431;  Genenz  v.  De  Forest,  (Supm.  Ct.  Gen. 
T.)  15  Civ.  Pro.  (N.  Y.)  145. 

But  under  the  Statutes  of  Missouri  it  has  been 
held  that  a  married  woman  and  her  husband 
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the  modern  tendency  of  the  decisions  seems  to  be  that  since  the  common-law 
rule  which  made  the  husband  liable  for  the  wife's  torts  proceeded  upon  the 
ground  that  as  the  husband  succeeded  jure  mariti  to  the  entire  estate  of  the 
wife,  real  and  personal,  and  to  the  right  to  her  earnings,  so  that  she  could 
not  respond  in  damages  for  any  wrong  that  she  might  commit,  and  upon  the 
further  ground  of  the  husband's  absolute  dominion  over  the  person  of  the 
wife,  statutes  changing  the  relation  between  husband  and  wife  as  to  the  right 
of  property  and  the  personal  control  will,  by  implication,  discharge  the  hus- 
band from  his  liability  for  all  the  torts  of  the  wife  during  coverture  which  he 
neither  aided,  advised,  nor  countenanced,  on  the  principle  that  a  liability 
which  has  for  its  consideration  rights  conferred  should  not  longer  exist  when 
the  consideration  has  failed.1 

b.  Of  Wife  —  (i)  Contracts  of  Husband.  —  No  liability  is  imposed  on  the 
wife  at  common  law  by  the  contracts  of  the  husband,  though  in  making  the 
contract  he  acts  under  her  appointment  as  agent.2  Nor,  under  the  statutes 
securing  to  married  women  separate  property  rights  and  removing  their  dis- 
abilities generally,  can  the  wife's  property  be  taken  for  the  debts  of  the  hus- 
band, or  be  bound  by  his  contracts  unless  he  acts  as  her  agent.3  But  he  may 
be  appointed  her  agent  to  contract  with  reference  to  her  separate  estate.4 
And  in  jurisdictions  where  she  may  contract  as  a  feme  sole,  with  specified 
limitations  in  some  instances,  he  may  as  her  agent  enter  into  contracts  gen- 
erally.5 But  in  no  case  can  she  authorize  her  husband  to  make  a  contract 
that  would  bind  her  to  any  greater  extent  than  she  could  bind  herself.0 

(2)  Contracts  of  Wife — (a)  Antenuptial  Contracts  —  aa.  In  General.  —  At  com- 
mon law  coverture  does  not  extinguish  the  wife's  antenuptial  debts  as  to  her- 
self. She  still  remains  debtor  in  conjunction  with  her  husband,  who  becomes 
jointly  bound  with  her  so  long  as  the  coverture  lasts.7  And  if  no  action  is 
brought  during  the  coverture,  and  the  wife  survives,  or  if  the  coverture  is  dis- 
solved by  the  death  of  the  husband  pending  suit  and  before  judgment,  the 
cause  of  action  survives  to  the  wife  and  may  proceed  to  judgment  and  execu- 

are  jointly  liable  for  damages  accruing  to  ad-  Bodey  v.  Thackara,  143  Pa.  St.  171,  24  Am.  St. 

joining  property  by  reason  of  the  negligence  Rep.  526;  Scottish  American   Mortg.  Co.  v. 

of  the  wife's  servant  in  repairing  and  remodel-  Deas,  35  S.  Car.  42,  28  Am.  St.   Rep.  832; 

ing  a  building  owned  by  her  in  fee.    Flesh  v.  Brown  v.  Thompson,  31  S.  Car.  436,  17  Am. 

Lindsay,  115  Mo.  1,  37  Am.  St.  Rep.  374.    See  St.  Rep.  40;  Camden  v.  Hiteshew,  23  W.  Va. 

also  Wirt  v.  Dinan,  44  Mo.  App.  583.    To  the  236;  Weisbrod  v.  Chicago,  etc.,  R.  Co.,  18 

same  effect  see  Simmons  v.  Brown,  5  R.  I.  Wis.  40,  86  Am.  Dec.  743;  Lavassar  v.  Wash- 

299,  73  Am.  Dec.  66.  burne,  50  Wis.  200.    See  also  the  title  Sepa- 

1.  Husband  Held  to  Be  Released  from  Liability  rate  Property  (of  Married  Women). 

by  Implication.  —  Martin  v.  Robson,  65  III.  I2g,  5.  Contracts  of  Husband  as  Agent  in  Jurisdic- 

16  Am.  Rep.  578;   Hagebush  v.  Ragland,  78  tions  Allowing  Wife  to  Contract  as  Feme  Sole. — 

III.  40;  Norris  v.  Corkill,  32  Kan.  409,  49  Am.  Barnctt  v.  Gluting,  3  Ind.  App.  415;  Verrill  v. 

Rep.  489;   Lane  v  Bryant,  100  Ky.  138;  Mar-  Parker,  65  Me.  578;   Roberts  v.  Hartford,  86 

ris   v.  Webster,  58    N.   H.  481;  Culmer   v.  Me.  460;    Arnold  v.   Spurr,   130  Mass.  347; 

Wilson,    13    Utah    147,    57    Am.    St.    Rep.  Wheaton  v.  Trimble,  145  Mass.  345,  1  Am.  Si. 

713.  Rep.  463;   Duggan  v.  Wright,  157  Mass.  228. 

But  though  the  wife  was  the  active  partici-  See  also  Maxcy  Mfg.  Co.   v.    Burnham,  89 

pant  in  making  an  unlawful  entry,  the  hus-  Me.  538,  56  Am.  St.    Rep.   436;    Elliott  v. 

band  is  liable  if  he  has  expressly  directed  the  Bodine,  59  N.  J.  L.  567. 

proceeding.    Bauerschmitz  v.  Bailey,  29  111.  Husband  Executing  Note  in  Wife's  Name. — 

App.  295.  Under  statute  in  Washington  it  has  been  held 

2.  Contracts  of  Husband  Acting  as  Wife's  Agent  that  the  wife  may  authorize  the  husband  to 
Not  Binding  at  Common  Law. —  Weisbrod  V.  execute  a  note  in  her  name.  Richmond  v. 
Chicago,  etc.,  R.  Co.,  18  Wis.  40,  86  Am.  Dec.  Voorhees,  10  Wash.  316. 

743.    See  also  the  title  Agency,  vol.  1,  p.  942.  6.  Bowles  v,  Trapp,  139  Ind.  55,  citing  14 

3.  Sec  the  title  Separate  Property  (of  Am.  and  Eng.  Encyc.  of  Law  fist  ed.)  620; 
Married  Women).  Macfarland  v.  Ilcim,  127  Mo.  327,  48  Am.  St. 

4.  Husband's  Contracts  in  Reference  to  Wife's  Rep.  629;  Hall  v.  Callahan,  66  Mo.  316; 
Separate  Estate.  —  Hoffman  v.  McFadden,  56  Ingram  v.  Ncdd,  44  Vt.  463. 

Ark.  217,  35  Am.  St.  Rep.  101 ;    Humphrey  7.  Wife  Jointly  Liable  with  Husband  on  Her 

v.  McCaulcy,  55  Ark.  143;  Kenton  Ins.  Co.  v.  Antenuptial  Contracts.  —  Cannon  v.  Grantham, 

McClcllan,  43  Mich.  564;  Lucbc  v.  Thorpe,  94  45  Miss.  92;   Parker  v.  Steed,  1  Lea  (Tcnn.) 

Mich.  268;   McMurtry  v.  Brown,  6  Neb.  368;  206;  Granger  v.  Lewis,  2  Wyo.  231. 

15  C.  of  L. — 57                             897  Volume  XV. 


Rights  and  Liabilities 


HUSBAND  AND  WIFE. 


as  to  Third  Persons. 


tion. 1  But  an  action  at  law  cannot,  during  the  coverture,  be  sustained  against 
the  wife  alone,  so  as  to  subject  her  separate  equitable  estate.3  And  in  equity- 
it  seems  that  the  husband  and  the  wife  must  be  sued  jointly,  and  in  that  case 
it  i  only  w  hen  nothing  can  be  recovered  from  the  husband  that  the  plaintiff  is 
entitled  to  proceed  against  the  wife's  separate  equitable  estate.3 

But  by  statute  in  many  jurisdictions  the  husband  is  released  from  liability 
and  the  wife  is  made  liable  as  a  feme  sole  for  her  debts  contracted  before  her 
marriage.* 

Imprisonment  for  Debt.  —  At  common  law  the  person  of  a  married  woman  during 
coverture  could  be  taken  in  execution  upon  a  joint  judgment  against  her  and 
her  husband  for  her  antenuptial  debts,  whether  the  husband  was  or  was  not 
arrested.5  But  according  to  the  English  practice,  the  wife  was  entitled  to  be 
discharged  unless  she  had  separate  property  from  which  she  could  pay  the 
debt,  and  this  though  the  husband  was  not  and  could  not  be  taken  in  execu- 
tion.0 By  statute  in  most  jurisdictions,  however,  the  liability  of  the  wife  to 
be  imprisoned  for  her  antenuptial  debts  has  been  either  modified  or  totally 
abolished.7 

bb.  Effect  of  Husband's  Bankruptcy.  —  The  rule  has  been  laid  down  in  England 
that  if  an  action  is  brought  and  judgment  recovered  against  husband  and  wife 
during  the  coverture  for  a  debt  of  the  wife  contracted  before  marriage,  and 
the  husband  becomes  bankrupt  and  obtains  his  discharge,  the  wife's  liability 
is  gone  at  law,8  and  the  discharge  has  been  held  to  operate  as  an  absolute 
extinguishment  of  the  debt  against  her;9  but  in  a  decision  in  New  York  the 
effect  of  the  discharge  has  been  held  to  be  merely  a  suspension , of  the  remedy 
for  the  recovery  of  the  debt  as  against  the  wife  during  coverture.10  In  equity, 
however,  it  is  the  prevailing  rule  that  if  property  is  settled  by  a  woman  upon 
her  marriage  to  her  separate  use,  it  is  liable  after  her  husband's  bankruptcy 
for  debts  contracted  by  her  before  her  marriage,  for  the  reason  that  a  different 
rule  would  work  a  fraud  upon  her  creditors.11 

1.  Survivor  of  Cause  of  Action  Against  Wife  on  v.  Grantham,  45  Miss.  88;  Conrad  v.  Howard, 
Husband's  Death.  —  Woodman  v.  Chapman,  1  8g  Mo.  217.  See  also  Robinson  v.  Lynes, 
Campb.  189;  Chubb  v.  Stretch,  L.  R.  9  Eq.  559;  (1894)  2  Q.  B.  577. 

Cannon  v.  Grantham,  45  Miss.  92;  Parker  z<.  Thus  both  husband  and  wife  are  liable  under 

Steed,  1  Lea  (Tenn.)  206.    See  also  Gage  v.  siatute  in  Missouri  on  their  joint  note  made 

Reed,  15  Johns.  (N.  Y.)  403;  Beville  v.  Cox,  before  marriage.    Conrad  v.  Howard,  89  Mo. 

109  N.  Car.  265;  Parker  v.  Cowan,  1  Heisk.  217. 

(Tenn.)  518.  5.  Liability  of  Wife  to  Imprisonment  for  Ante- 
Survivor  upon  Abandonment  by  Husband, — Also  nuptial  Debt.  —  Sparkes  v.  Bell,  8  B.  &  C.  I,  15 
it  has  been  held  that  if  a  husband  abandons  E.  C.  L.  143;  Ivens  v.  Butler,  7  El.  &  Bl.  159, 
his  wife,  and  the  facts  of  the  abandonment  are  go  E.  C.  L.  159;  Com.  v.  Badlam,  9  Pick, 
such  as  to  justify  her  being  treated  as  a  fe?ne  (Mass.)  362;  M'Kinstry  v.  Davis,  3  Cow.  (N.  Y.> 
sole,  her  antenuptial  debt  is  revived  against  339,  15  Am.  Dec.  269.  See  also  Scott  v.  Mor- 
her  by  the  abandonment  precisely  as  it  would  ley,  20  Q.  B.  D.  120;  Evans  v.  Chester,  2  M.  >S' 
have  been  by  his  death.    Clarke  v.  Windham,  W.  847. 

12  Ala.  798.  6.  Ivens  v.  Butler,  7  El.  &  Bl.  159,  90  E.  C. 

2.  Haygood  v.  Harris,  10  Ala.  291.  L.  159. 

3.  Biscoe  v.  Kennedy,  1  Bro.  C.  C.  17,  note;  7.  See  Dillon  v.  Cunningham,  L.  R.  8  Exch. 
Chubb  v.  Stretch,  L.  R.  9  Eq.  561.  23;  Scott  v.  Morley,  20  Q.  B.  D.  120.    See  also- 

In  New  York  it  has  been  held  that  the  sep-  the  title  Imprisonment  for  Debt  and  in  Civil 

arate  equitable  estate  of  a  married  woman  can-  Actions;  and  see  the  statutes  of  the  various 

not  be  charged  in  any  case  for  debts  contracted  states. 

by  her  as  a  fe?ne  sole,  and  that  the  doctrine  of  8.  Effect  of  Husband's  Bankruptcy  on  Wife's 

appointment  or  appropriation  in  equity  relates  Liability  for  Antenuptial  Debts. —  Lockwood  v.- 

wholly  to  engagements  made,  or  debts  con-  Salter,  5  B.  &  Ad.  303,  27  E.  C.  L.  82;  Miles 

tracted,  by  a  married  woman  as  such  having  a  v.  Williams,  1  P.  Wms.  249.    See  generally 

separate  estate  and  in  reference  to  it.    Van-  the  title  Insolvency  and  Bankruptcy. 

derheyden  v.  Mallory,  1  N.  Y.  463.    See  also  9.  Lockwood  v.  Salter,  5  B.  &  Ad.  303,  27  E. 

the   title   Separate  Property  (of  Married  C.  L.  82;  Miles  v.- Williams,  1  P.  Wms.  249. 

Women).  10.  Vanderheyden  v.  Mallory,  I  N.  Y.  465. 

4.  Sole  Liability  of  Wife  under  Statute.  —  Jay  11.  Liability  of  Separate  Estate  of  Wife  of 
v.  Robinson,  25  Q.  B.  D.  467;  Zachary  71.  Bankrupt.  —  Chubb  v.  Stretch,  L.  R.  9  Eq.  555; 
Cadenhead,  40  Ala.  236;  Madden  v.  Gilmer,  40  Hamlin  v.  Bridge,  24  Me.  145.  Compare  Van- 
Ala.  637;  Wood  v.  Orford,  52Cal.4i2;  Cannon  derheyden  v.  Mallory,  1  N.  Y.  465. 
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(b)  Postnuptial  Contracts.  —  The  wife's  liability  on  her  contracts  entered  into 
during  coverture  has  already  been  discussed  in  a  preceding  portion  of  this 
title.1 

(3)  Wife's  Torts  —  (a)  In  General.  —  As  a  general  rule  a  married  woman  is 
liable  for  her  torts;  the  liability  is  hers,  though  during  the  coverture  it  must 
be  enforced  in  an  action  against  herself  and  her  husband,2  and  no  liability 
attaches  against  her  separate  equitable  estate.3  Upon  the  husband's  death,  a 
right  of  action  not  reduced  to  judgment  during  the  coverture  survives  against 
the  wife  on  her  torts  not  committed  in  the  husband's  presence  and  by  his 
coercion.  * 

Torts  Committed  in  Husband's  Absence.  —  The  wife  is  jointly  liable  with  her  hus- 
band for  all  torts  committed  by  her  when  not  in  company  with  him,  and  this 
though  they  were  committed  by  the  husband's  direction.* 

Torts  Committed  in  Husband's  Presence.  —  If  the  husband  was  present,  the  prima 
facie  presumption  is  that  the  wife  acted  under  his  coercion,6  but  this  presump- 
tion may  be  overcome  by  evidence  that  she  instigated  the  act  or  was  the  more 
active  party,  or  by  other  facts  submitted  to  the  jury  to  rebut  such  presump- 
tion 7 

Under  statute  in  some  of  the  United  States  a  married  woman  may  be  sued 
alone  for  her  torts  committed  during  coverture. s    Under  statute  in  England 


Outlawry  of  Husband.  —  A  similar  rule  has 
been  laid  down  in  the  case  of  the  husband's 
outlawry  Biscoe  v.  Kennedy,  1  Bro.  C.  C. 
17,  note. 

Insolvency  of  Husband  No  Ground  for  Discharge 
from  Custody  if  Wife  Has  Separate  Property.  — 

See  Sparkes  v.  Bell,  8  B.  &  C.  I,  15  E.  C.  L. 
H3- 

1.  See  supra,  this  title.  Disabilities  Arising 
from  Coverture  —  Of  Wife  —  To  Make  Con- 
tracts, 

2.  Wife  Jointly  Liable  with  Husband  for  Her 

Torts.  —  Liverpool  Adelphi  Loan  Assoc.  v. 
Fairhurst,  9  Exch.  422;  Wright  Leonard,  11 
C.  B.  N.  S.  266,  103  E.  C.  L.  266;  Capel  v. 
Powell,  17  C.  B.  N.  S.  745,  112  E.  C.  L.  745; 
Brazil  v.  Moran,  8  Minn  236,  83  Am.  Dec.  772; 
Crawford  v.  Doggett,  82  Tex.  139,  27  Am.  St. 
Rep.  859. 

Liability  to  Execution  by  Capias  ad  Satisfacien- 
dum.—  It  has  been  held  that  at  common  law  a 
wife  is  liable  to  be  taken  in  execution  on  a 
joint  judgment  against  herself  and  her  hus- 
band for  her  torts,  whether  the  husband  was 
or  was  not  taken.  Langstaff  v.  Rain,  1  Wils. 
C.  PI.  141);  Scott  v.  Morley,  20  Q.  B.  D.  120; 
Pitts  v.  Meller,  2  Stra.  1 167 ;  Finch  v.  Duddin, 
2  Stra.  1237;  Solomon  v.  VVaas,  2  Milt.  (N  Y.) 
181;  Merrill  v.  St.  Louis,  12  Mo.  App.  474. 
Compare  Hall  v.  White,  27  Conn.  495;  C/om.  v. 
Keeper,  14  Phila.  (Pa.)  396,  37  Leg.  Int.  (Pa.) 
485;  Vocht  v.  Kuklence,  J19  Pa.  St.  365; 
Whalen  v.  Gabcll,  120  Pa.  Si.  284. 

But  according  to  the  English  practice,  when 
it  appeared  that  the  wife  had  no  separate  prop- 
erty, the  court  in  its  discretion  might  discharge 
her  whether  the  husband  had  or  had  not  been 
taken.  Edwards  v.  Martyn,  17  Q.  B  693,  79 
E.  C.  L.  693. 

By  statute  in  most  jurisdictions  her  liability 
In  this  respeel  has  been  cilher  modified  or  en- 
tirely abolished.  Scott  v.  Morlcy.  20  Q.  I'..  I). 
120. 

Sec  also  the  title  IMPRISONMENT  FOR  Df.HT 
and  in  Civil.  Actions. 

8.  Wainford  v.  Heyl,  L.  R.  20  Eq.  323. 
4.  8urvivor  of  Action  Against  Wifo.  —  Hyde  v. 


S.,  12  Mod.  246;  Douge  v.  Pearce,  13  Ala.  127; 
Baker  v.  Braslin,  16  R.  I.  635.  See  also  Stein- 
hauser  v.  Spraul,  114  Mo.  560;  Kowing  v. 
Manly,  49  N.  Y.  201,  10  Am.  Rep.  346. 

5.  Joint  Liability  with  Husband  for  Torts  Com- 
mitted in  His  Absence. —  Handy  v.  Foley,  121 
Mass.  259,  23  Am.  Rep.  270;  Brazil  v.  Moran, 
8  Minn.  236,  83  Am.  Dec.  772;  Franklin's 
Appeal,  115  Pa.  St.  537,  2  Am.  St.  Rep.  583; 
Wheeler,  etc.,  Mfg.  Co.  v.  Heil,  115  Pa.  St. 
490,  2  Am.  St.  Rep.  575.  See  also  Hildreth  v. 
Camp,  41  N.  J.  L  306. 

6.  Presumption  of  Coercion  from  Husband's  Pres- 
ence.—  Kosminsky  v.  Goldberg,  44  Ark.  401; 
Marshall  v.  Oakes,  51  Me.  308;  Warner  v. 
Moran,  60  Me.  227;  Ferguson  v.  Brooks,  67 
Me.  251:  Brazil  v.  Moran,  8  Minn.  236,  83 
Am.  Dec.  772;  Dailey  v.  Houston,  5S  Mo.  361; 
Hildreth  v.  Camp,  41  N.  J.  L.  306;  Cassin  v. 
Delany,  38  N.  Y.  178;  Wheeler,  etc.,  Mfg.  Co. 
v.  Heil,  115  Pa.  St.  487,  2  Am.  St.  Rep.  575; 
Longey  v.  Leach,  57  Vt.  377;  Dohorty  v. 
Madgcit,  58  Vt.  323. 

7.  Presumption  of  Coercion  Open  to  Rebuttal  — 
Arkansas.  —  Kosminsky  v.  Goldberg,  44  Ark. 
401. 

Maine.  —  Marshall  v.  Oakes,  51  Me.  308; 
Warner  v.  Moran,  60  Me.  227;  Ferguson  v. 
Brooks,  67  Me.  251. 

Michigan.  —  Miller  v.  Sweitzcr,  22  Mich. 
394- 

Minnesota.  —  Brazil  v.  Moran,  8  Minn.  236, 
83  Am.  Dec.  772. 

New  Hampshire.  —  Carlcton  v.  Haywood,  49 
N.  H.  314. 

JVe-v  fersey.  —  Hildreth  v.  Camp,  41  N.  J.  L. 
306. 

AV7<-  York.  —  Wngencr  v.  Bill,  19  Barb.  (N. 
Y.)  321;  Cassin  v.  Delany,  38  N.  Y.  178. 

Pennsylvania.  —  Wheeler,  etc.,  Mfg  Co.  v. 
Heil,  115  Pa.  St.  487,  2  Am.  St.  Rep.  575; 
Hess  v.  Heft,  3  Pa.  Super.  Ct.  582. 

See  also  Bethel  v.  Olis,  92  Iowa  502.  Com- 
pare McKcowcn  v.  Johnson,  1  McCord  I..  (S. 
Car.)  578.  10  Am.  Dec.  ("198. 

8.  Liability  of  Wifo  for  Her  Torts  under  Stat- 
ute.—  McCarty  v.  De  Best,  i2<>  Mass.  89;  Burt 
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it  seems  that  the  plaintiff  has  the  option  of  suing  the  husband  and  the  wife 
together  or  of  suing  the  wife  alone,  and  judgment  may  be  entered  against  the 
wife  and  execution  issued  against  her  separate  property  if  she  has  any.1 

(b)  Torts  Committed  by  Agent.  —  It  seems  to  be  the  common-law  rule  that  a 
married  woman  cannot  be  a  trespasser  by  prior  or  subsequent  assent,  and  that 
accordingly  she  cannot,  by  reason  of  prior  or  subsequent  assent  or  authority 
from  her,  be  held  liable  for  the  tort  of  her  husband  or  any  third  party  in 
which  she  does  not  participate  as  an  actor.3  But  it  has  been  held  to  be  a 
necessary  consequence  of  the  enlargement  of  a  married  woman's  power  under 
the  statutes  giving  to  her  the  right  to  hold,  manage,  and  dispose  of  her  prop- 
erty in  the  same  manner  as  if  she  were  sole,  that  she  should  have  a  cor- 
responding increase  of  responsibility  for  all  acts  relating  thereto  and  growing 
out  of  her  management  and  control.  Hence  it  has  been  held  that  when  she 
appoints  her  husband  as  agent  in  enforcing  some  supposed  right,  and  in  mak- 
ing such  appointment  acts  of  her  own  free  will  and  without  coercion  from 
him,  she  may  be  made  responsible  for  personal  injuries  inflicted,  though  not 
in  her  presence,  upon  a  third  person  by  him  while  acting  within  the  scope  of 
his  authority.3 

(c)  Torts  Committed  by  Husband  and  Wife  Jointly.  —  The  husband  and  wife  may  be 
jointly  sued  and  charged  for  a  tort  done  by  both  of  them,  if  the  wife  does  not 
act  by  the  husband's  coercion,4  or  if  the  injury  is  not  of  such  a  nature  that  it 


v.  McBain,  29  Mich.  260;  Rinci  v.  Mueller,  41 
Mich.  214;  Weber  v.  Weber,  47  Mich.  569: 
Vocht  v.  Kuklence,  119  Pa.  St.  371;  Story  v. 
Downey,  62  Vt.  243. 

Removal  of  Presumption  of  Coercion.  —  In  Con- 
necticut, under  a  statute  making  the  wife  re- 
sponsible for  her  own  torts  committed  by  her 
without  the  actual  coercion  of  the  husband,  it 
has  been  held  that  the  presumption  of  coercion 
from  the  presence  of  the  husband  is  abolished, 
and  the  wife  is  required  to  prove  for  her  justi- 
fication that  her  husband  in  fact  compelled  her 
to  commit  the  tort  for  which  she  is  sued. 
Blakeslee  v.  Tyler,  55  Conn.  397. 

Injury  by  Bite  of  Dog  Belonging  to  Wife.  — 
Under  a  statute  in  Alabama  providing  that  the 
husband  is  not  liable  for  the  wife's  torts  "  in 
the  commission  of  which  he  does  not  partici- 
pate; but  the  wife  is  liable  *  *  *  for  her 
torts  and  is  suable  therefor  as  though  she  were 
sole,"  it  was  held,  in  an  action  brought  to  re- 
cover damages  for  the  bite  of  a  vicious  dog 
kept  by  the  wife  on  her  premises,  that  she  was 
not  liable,  since  the  statute  has  not  changed 
the  marital  relations  of  the  husband  to  his 
wife  as  the  head  of  the  household,  and  the 
wife  could  not  keep  the  dog  without  his  con- 
sent and  participation.  Strouse  v.  Leipf,  101 
Ala.  433,  46  Am.  St.  Rep.  122. 

Injury  from  Husband's  Dog  on  Wife's  Premises. 
—  In  Massachusetts  it  has  been  held  that  a  wife 
is  not  necessarily,  as  a  matter  of  law,  a  keeper 
of  dogs  which  her  husband  owns  and  keeps  on 
premises  which  she  owns  and  which  both  oc- 
cupy as  husband  and  wife,  although  she  car- 
ries on  a  separate  business  upon  the  premises; 
and  if  the  husband  keeps  his  dogs  on  such 
premises  against  her  consent,  and  she  does 
nothing  to  maintain  or  keep  them,  she  is  not, 
in  contemplation  of  law,  a  keeper  of  the  dogs 
so  as  to  make  her  liable  for  injuries  resulting 
from  a  bite  of  one  of  them.  McLaughlin  v. 
Kemp,  152  Mass.  7.  Compare  Quilty  v.  Battie, 
135  N.  Y.  201. 

1.  Seroka  v.  Kattenburg,  17  Q.  B.  D.  177. 


2.  Nonliability  of  Wife  for  Acts  of  Agent  at 
Common  Law.  —  1  Chitty  on  Pleadings  (16th 
Am.  ed.)  86;  Ferguson  v.  Brooks,  67  Me.  259; 
Vanneman  v.  Powers,  56  N.  Y.  43;  Ferguson 
v.  Neilson,  17  R.  I.  81.  See  also  Birdseye  v. 
Flint,  3  Barb.  (N.  Y.)  500.  Compare  Sikes  v. 
Johnson,  16  Mass.  389. 

In  Ferguson  v.  Neilson,  17  R.  I.  81,  it  was 
held  that  a  married  woman  was  not  liable  for 
a  tort  caused  by  the  negligence  of  a  servant 
employed  by  her,  though  she  was  living  apart 
from  her  husband,  who  had  never  resided 
within  the  state. 

3.  Liability  of  Wife  for  Torts  of  Agent  under 
Statute.  —  Ferguson  v.  Brooks,  67  Me.  251; 
Shane  v.  Lyons,  172  Mass.  199;  Schmidt  v. 
Keehn,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
267;  Vanneman  v.  Powers,  56  N.  Y.  43.  See 
also  Baum  v.  Mullen,  47  N.  Y.  577. 

Ratification  of  Tort.  —  And  the  rule  is  true 
where  the  wife  ratifies  the  acts  of  the  hus- 
band as  well  as  where  he  acts  under  a  prior 
appointment.    Krumm  v.  Beach,  96  N.  Y.  398. 

In  Graves  v.  Spier,  58  Barb.  (N.  Y.)  349,  it 
was  held  that  a  married  woman  was  liable  for 
a  fraud  of  her  husband  acting  for  her  as  her 
agent  in  the  purchase  of  real  estate,  although 
she  was  wholly  ignorant  of  the  fraud  practiced 
and  did  not  authorize  it,  where  she  had  the 
fruits  of  the  bargain,  kept  the  property  bar- 
gained for,  and  sold  it  and  retained  the 
proceeds. 

4.  Torts  Committed  by  Husband  and  Wife 
Jointly.  —  Hyde  v.  S.,  12  Mod.  246;  Vine  v. 
Saunders,  4  Bing.  N.  Cas.  96,  33  E.  C.  L.  290; 
Marshall  v.  Oakes,  51  Me.  308;  Steinhauser  v. 
Spraul,  114  Mo.  560;  Carleton  v.  Haywood,  49 
N.  H.  318;  Smith  v.  Sanders,  56  N.  H.  339. 
See  also  Byford  v.  Girton  90  Iowa  661;  Crow 
v.  Manning,  45  La.  Ann.  1221;  Hayden  v. 
Woods,  16  Neb.  306;  Wright  v.  Kerr,  Add. 
(Pa.)  13. 

Joint  Conversion  of  Property.  —  Thus  an  action 
of  tort  for  the  conversion  of  property  of  a  third 
person  may  be  maintained  against  a  husband 
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must  have  been  done  by  one  person  alone.1  Thus  the  husband  and  wife  may 
be  jointly  sued  and  charged  for  a  tort  done  by  both  of  them  where  the  wife 
acted  under  the  husband's  direction,  and  as  his  servant  and  agent,  though  not 
in  his  presence.2 

(d)  Torts  Committed  in  Fiduciary  Capacity.  —  A  married  woman  was  liable  at  com- 
mon law  to  be  sued  jointly  with  her  husband  for  her  devastavits  and  breaches 
of  trust  committed  during  coverture,  and  in  case  of  her  survival  of  the  hus- 
band, to  be  sued  singly,  the  same  as  for  her  torts  in  general.3  And  it  has 
been  held  that  though  the  waste  during  the  coverture  is  the  act  of  the  hus- 
band, yet  it  is  an  act  for  which  the  wife  is  responsible  after  the  determination 
of  the  coverture,  because  it  was  her  folly  to  take  a  husband  who  would  so 
conduct  himself.1  It  has  been  intimated,  however,  that  this  rule  will  not  be 
applicable  if  administration  be  taken  by  the  husband  in  the  name  of  the  wife 
without  her  consent  given  in  the  first  instance  or  subsequently  by  her  inter- 
meddling." By  statute  in  England  it  seems  that  a  wife  is  liable  as  a  feme  sole 
by  reason  of  any  breach  of  trust  or  devastavit  committed  by  her  as  trustee, 
executrix,  or  administratrix,  either  before  or  after  her  marriage.6  But  by  the 
statutes  in  most  of  the  United  States,  providing  substantially  that  on  the 
marriage  of  an  executrix  her  powers  shall  cease,  the  liability  of  a  wife  for 
devastavits  during  coverture  is  virtually  taken  away.' 

V.  Criminal  Liability  —  1.  Husband's  Liability  for  Wife's  Crimes.  —  Where 
a  crime  is  committed  by  a  married  woman  by  the  direction  **  of  the  husband, 
or  with  his  concurrence,9  he  will  be  liable  to  criminal  prosecution  therefor,  and 


and  wife  when  ihey  joinily  commit  the  offense. 
Berry  v.  Nevys,  Cro.  Jac.  661;  Newman  v. 
Cheyney,  Latch  126;  Draper  v.  Fulkes,  Yelv. 
165;  Estill  v.  Fort,  2  Dana  (Ky.)  238;  Tobey  v. 
Smith,  15  Gray  (Mass.)  535.  Or  the  action 
may  be  brought  against  the  husband  alone. 
Estill  v.  Fort,  2  Dana  (Ky.)  238;  Kowing  v. 
Manly.  49  N.  Y.  199,  10  Am.  Rep.  346. 

Joint  Trespass.  —  Also  a  husband  and  wife 
may  be  jointly  sued  in  trespass  for  their 
joint  act  where  the  wife  does  not  commit  the 
act  under  the  husband's  coercion.  Vine  v. 
Saunders,  4  Bing.  N.  Cas.  96,  33  E.  C.  L.  290; 
Smalley  v.  Kerfoot,  2  Stra.  1094. 

Joint  Assault.  —  Thus  it  has  been  held  that  a 
joint  action  of  trespass  will  lie  against  a  hus- 
band for  an  assault  committed  by  both.  Vine 
1.  Saunders,  4  Bing.  N.  Cas.  99,  33  E.  C.  L. 
291;  Roadcap  v.  Sipe,  6  Gratt.  (Va.)  213. 

1.  Vine  v.  Saunders,  4  Bing.  N.  Cas.  96,  33 
E.  C.  L.  290. 

A  husband  and  wife  cannot  be  jointly  sued 
for  slander  by  both.  Baker  v.  Young,  44  III. 
42,  92  Am.  Dec.  149;  Blake  v.  Smith,  19  R.  I. 
476.  See  also  Swithin  v.  Vincent,  2  Wils.  C. 
PI.  227 

2.  Handy  v.  Foley,  121  Mass.  259,  23  Am. 
Rep.  270.  See  also  Heckle  z.  Lurvey,  101 
Mass.  344,  3  Am.  Rep.  366. 

3.  Liability  of  Wife  for  Torts  Committed  in 
Fiduciary  Capacity.  —  Sec  Kingham  v.  Lee,  15 
Sim.  399;  Buncc  v.  Vander  Grift,  8  Paige  (N. 
Y.)  37;  Goods  of  McCrcady,  Tuck.  (N.  Y.)  376. 

4.  Mounson  v.  Bourn,  Cro.  Car.  519;  Horsey 
v.  Daniel,  2  Lev.  145;  Adair  v.  Shaw,  1  Sch.  Si 
Lef.  243;  Soady  v.  Turnbull,  L.  R.  I  Ch.  494. 
See  also  Belle w  v.  Scott,  I  Stra.  440;  Bobc  v. 
Frowncr,  18  Ala.  95;  Buncc  v.  Vander  Grift, 
8  PaiKe  (N.  Y.)  37. 

5.  Adair  v.  Shaw,  1  Sch.  &  Lef.  258,  note; 
Witchcr  v.  Wilson,  47  Miss.  663;  Crawley  on 
Husband  and  Wile  212. 
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6.  See  statute  45  and  46  Vict.,  c.  75. 

7.  See  the  statutes  of  the  various  slates;  and 
see  the  title  Executors  and  Administrators, 
vol.  11,  p.  747. 

8.  Husband's  Liability  for  Wife's  Crimes  Com- 
mitted by  His  Direction.  —  U.  S.  v.  Birch,  1 
Cranch  (C.  C.)  571:  Mulvey  v.  State,  43  Ala. 
318,  94  Am.  Dec.  684;  State  v.  Roberis,  55  N. 
H.  483.    See  also  Com.  v.  Pratt,  126  Mass.  462. 

9.  Husband's  Liability  for  Wife's  Crimes  Com- 
mitted with  His  Concurrence. —  Williamson  v. 
State,  16  Ala.  436. 

Use  of  Residence  for  Illegal  Sale  of  Intoxicating 
Liquors.  —  At  common  law  the  husband  has  the 
right  to  regulate  and  control  his  own  house- 
hold, and  it  is  his  right  and  duty  to  prevent 
his  wife  from  using  his  house  for  an  illegal 
business  or  purpose;  and  hence,  if  he  does  not 
use  reasonable  means  to  prevent  her  from 
using  it  for  the  illegal  sale  of  intoxicating 
liquors,  he  becomes  participator  in  the  offense 
and  is  liable  to  indictment  therefor.  Com.  v. 
Wood,  97  Mass.  229;  Com.  v.  Barry,  115  Mass. 
146,  Com.  v.  Carroll,  124  Mass.  30;  Com.  v. 
Walsh,  165  Mass.  62;  Wayne  County  v.  Keller, 
(Supm.  Ct.  Spec.  T.)  20  How.  Pr.  (N.  Y.)  280. 
See  also  Hensly  v.  State,  52  Ala.  10;  Slate  v. 
McDaniel,  Houst.  Crim.  Cas.  (Del.)  506;  Bell 
v.  State,  92  Ga.  49;  State  v.  Colby,  55  N.  H.  72. 

And  it  has  been  held  that  the  statutes  which 
have  been  passed  to  enlarge  the  rights  and 
privileges  of  married  women  have  not  changed 
the  rule.  Com.  v.  Barry,  115  Mass.  146;  Com. 
v.  Kennedy,  119  Mass.  213:  Coin.  v.  Pratt,  126 
Mass.  462;  Com.  v.  Walsh,  165  Mass.  62;  State 
v.  McDaniel,  1  Houst.  Crim.  Cas.  (Del.)  506. 

Thus  the  rule  has  been  applied  though  the 
house  in  which  the  intoxicating  liquors  were 
sold  was  the  separate  property  of  I  he  wife, 
provided  it  was  also  the  domicil  of  the  family. 
Com.  v.  Barry,  115  Mass.  146;  Com.  v.  Ken- 
nedy, 1 19  Mass.  213. 
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the  law  will  imply  that  it  was  committed  under  his  coercion  if  done  in  his 
presence  and  with  his  knowledge.1  But  it  has  been  said  that  the  husband 
ma)'  show  the  contrary  —  that  the  act  was  committed  against  his  will  —  and 
thus  discharge  himself  from  liability.2 

Crimes  Committed  Without  Husband's  Knowledge  or  Consent.  —  The  husband  is,  as  a 
general  rule,  not  liable  criminally  for  the  acts  of  his  wife  committed  without 
his  knowledge  or  consent,  as  where  the  crime  is  committed  in  his  absence  and 
contrary  to  his  express  instructions.3 

2.  Wife's  Liability  for  Her  Crimes.  —  Coverture  is  no  protection  to  a  married 
woman  where  she  is  shown  to  have  taken  an  active  or  willing  part  in  the  com- 
mission of  a  crime.4 


And  the  rule  has  been  applied  though  the 
place  where  the  liquors  were  kept  and  sold 
was  the  wife's  hotel  and  not  a  mere  private 
dwelling  house.    Com.  v.  Pratt,  126  Mass.  462. 

1.  Liability  for  Crimes  Committed  in  Husband's 
Presence.  —  Rather  v.  State,  1  Port.  (Ala.)  138; 
Hensly  v.  State,  52  Ala.  10;  Com.  v.  Pratt,  126 
Mass.  462. 

2.  Rather  v.  State,  1  Port.  (Ala.)  138. 

3.  Husband's  Liability  for  Crimes  Committed 
Without  His  Knowledge.  —  State  v.  Baker,  71 
Mo.  475.  See  also  State  v.  Montgomery, 
Cheves  L.  (S.  Car.)  120. 

Selling  Liquor  Without  License.  —  Thus  it  has 
been  held  that  the  husband  is  not  criminally 
liable  for  the  acts  of  his  wife  in  selling  liquor 
without  license  when  the  sale  is  made  in  his 
absence  and  contrary  to  his  express  instruc- 
tions.   State  v.  Baker,  71  Mo.  475. 

But  where  it  appeared  that  a  husband  and 
wife  lived  together  in  a  house,  in  one  of  the 
rooms  of  which  the  wife  kept  a  store  without  a 
license,  the  husband  was  held  liable  to  indict- 
ment therefor  though  he  had  nothing  to  do 
with  the  store,  and  was  not  present  when  the 
liquor  was  sold  by  the  wife,  and  had  remon- 
strated with  her  against  such  illegal  traffic. 
State  v.  McDaniel,  Houst.  Crim.  Cas.  (Del.) 
506. 

Wife's  Libel.  —  In  Mills  v.  State,  18  Neb.  575, 
it  was  held  that  the  husband  cannot  be  made 
criminally  liable  for  a  letter  containing  libel- 
ous charges  written  by  his  wife,  where  it  ap- 
pears that  he  did  not  know  of  the  libelous 
matter  contained  in  ihe  letter. 

Liability  for  Fine  and  Forfeiture  Incurred  by 
Wife.  —  It  has  been  held  that  the  husband  is 
liable  in  a  qui  tarn  action  under  statute  in  New 
York  for  a  forfeiture  incurred  by  the  wife  by 
retailing  liquors  without  a  license  in  his  ab- 
sence. Hasbrouck  v.  Weaver,  10  Johns.  (N. 
Y.)  247  See  also  Wayne  County  v.  Keller, 
(Supm.  Ct.  Spec.  T.)  20  How.  Pr.  (N.  Y.)  280. 

And  the  principle  has  been  held  to  be  gen- 
eral, that  where  the  penalty  for  the  wife's  act 
consists  of  a  pecuniary  forfeiture  merely,  the 
husband  is  liable  with  his  wife,  whatever  the 
form  of  prosecution,  and  must  be  joined  in 
the  action  and  musi  be  a  party  to  the  judgment. 
Rather  v.  State,  1  Port.  (Ala.)  132.  Compare 
State  v.  Montgomery.  Cheves  L.  (S.  Car.)  120. 

But  in  Rex  v.  Crofts,  7  Mod.  3g8,  it  was  held 
that  where  a  married  woman  sold  gin,  con- 
trary to  a  penal  statute,  the  husband  was  not 
liable  thereunder  and  need  not  be  joined  in  a 
prosecution  against  her,  the  prosecution  being 
for  a  pecuniary  penalty,  and  in  default  of  pay- 
ment, corporal  punishment. 
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4.  Criminal   Liability  of  Married  Women.  — 

Rex  v.  Chedwick,  1  Keb.  585;  Goldstein  v. 
People,  82  N.  Y.  233;  State  v.  Montgomery, 
Cheves  L.  (S.  Car.)  120. 

Crimes  Not  Imputable  to  Married  Women  — 
Wrongfully  Exercising  Trade.  —  In  Reg.  v.  At- 
kinson, 2  Ld.  Raym.  1248,  Holt,  C.  J.,  said 
that  "  baron  and  feme  could  not  be  indicted 
for  exercising  a  trade,  not  being  qualified, 
because  it  is  the  exercise  of  the  husband. 
If  the  wife  he  qualified  that  qualifies  the 
husband,  but  still  it  is  the  exercise  of  the  hus- 
band." 

Murder  of  Apprentice  by  Failure  to  Provide 
Food.  —  Where  a  man  and  his  wife  were  in- 
dicted for  the  murder  of  a  boy  who  was  bound 
as  a  parish  apprentice  to  the  husband,  and  it 
appeared  that  both  prisoners  had  used  the  ap- 
prentice in  a  most  cruel  and  barbarous  man- 
ner, and  had  not  provided  him  with  sufficient 
food  and  nourishment,  but  the  surgeon  who 
opened  the  body  deposed  that  in  his  judgment 
the  boy  died  from  debility  and  not  through  the 
wounds,  etc.,  which  he  received,  it  was  held 
that  the  case  was  defective  as  to  the  wife,  as 
it  was  not  her  duty  to  provide  the  apprentice 
with  sufficient  food  and  nourishment,  she 
being  the  servant  of  her  husband.  Rex  v. 
Squire,  cited  in  1  Russ.  on  Crimes  (9th  ed.) 
678. 

And  in  Rex  v.  Saunders,  7  C.  &  P.  277,  32 
E.  C.  L.  510,  it  was  held  that  a  married 
woman  could  not  be  convicted  of  the  murder 
of  her  illegitimate  child,  three  years  old,  by 
the  omission  to  supply  it  with  proper  food, 
unless  it  should  be  shown  that  her  husband 
supplied  her  with  food  togive  to  the  child  and 
that  she  wilfully  neglected  to  give  it. 

Permitting  Use  of  Residence  for  Unlawful  Gam- 
ing. ■ —  In  Bell  v.  State,  92  Ga.  49,  it  was  held 
that  when  husband  and  wife  reside  together 
he  is  the  head  of  the  house,  whether  it  be 
owned  by  or  rented  to  one  or  the  other,  and 
that  when  both  are  present  it  is  his  duty,  not 
hers,  to  prevent  unlawful  gaming  therein  ;  and 
in  order  to  hold  the  wife  liable  criminally  for 
permitting  such  gaming,  it  must  appear  affirm- 
atively that  she  was  active  in  the  granting  of 
permission,  not  merely  that  she  was  passive  in 
the  matter  and  took  no  measures  to  hinder  or 
prevent  the  game. 

Keeping  Tavern  Open  After  Hours. —  In  Que- 
bec v.  Walsh,  10  Quebec  23,  it  was  held  that  a 
female  defendant  described  in  the  complaint 
as  M.  W.,  wife  of  T.  D.,  was,  in  the  absence 
of  proof  to  the  contrary,  presumed  to  be  in  the 
power  of  her  husband,  and  would  not  be  held 
responsible  for  keeping  her  tavern  open  after 
Volume  XV. 


Criminal  Liability. 


HUSBAND  AND   WIFE.    Wife's  Liability  for  Her  Crimes. 


Joint  Indictment  with  Husband.  —  It  follows  that  when  both  husband  and  wife 
are  guilty  of  the  offense  charged,  and  coercion  is  shown  not  to  exist,  they 
may  be  jointly  indicted  and  convicted.1 

indictment  Against  Wife  Alone.  — -  Or  the  wife  may  be  indicted  and  convicted 
alone.2 

Effect  of  Coercion  by  Husband.  —  But  the  matrimonial  subjection  of  the  wife  to 
her  husband  exonerates  her,  as  a  general  rule,  for  crimes  committed  by  his 
coercion.3  And  after  the  fact  of  coercion  in  giving  assistance  to  the  husband 
has  been  established,  the  mere  fact  that  the  wife  may  be  the  more  active  in 
consummating  the  offense  will  not,  as  a  matter  of  law,  render  her  guilty.4 

Presumption  of  Coercion  from  Husband's  Presence.  —  Where  a  crime  is  committed  by 
a  wife  in  the  presence  of  her  husband,  the  presumption  of  law  is  that  she 
acted  under  his  coercion.5  But  in  order  to  make  out  the  defense  that  she  was 
acting  under  the  coercion  or  control  of  her  husband,  it  must  appear  that  he 
was  present  at  the  time.6    If  the  wife  does  a  criminal  act  in  the  absence  of 


hours  unless  it  appeared  that  she  was  sep- 
arated from  her  husband's  bed  and  board. 

Wife  as  Accessory  After  Fact.  —  By  the  com- 
mon law  the  wife  might  harbor  the  husband 
without  incurring  liability  as  an  accessory. 
Reg.  v.  Manning,  2  C.  &  K.  903,  61  E.  C.  L. 
903.  See  also  the  litle  Accessory,  vol.  1,  p. 
268. 

1.  Joint  Indictment  with  Husband.  —  Com.  v. 
Murphy,  2  Gray  (Mass.)  510;  Com.  v.  Tryon, 
99  Mass.  442;  Goldstein  v.  People,  82  N.  Y. 
233;  State  v.  Potter,  42  Vt.  495. 

2.  Rex  v.  Crofts,  7  Mod.  397;  Com.  v.  Lewis, 
1  Met.  (Mass.)  153. 

3.  Effect  of  Coercion  by  Husband.  —  State  v. 
Nelson,  2q  Me.  336;  State  v.  Parkerson,  1 
Strobh.  L.  (S.  Car.)  170.  See  also  Martin  v. 
Com..  1  Mass.  347. 

Whether  Exception  Exists  in  Cases  of  Treason, 
Murder,  and  Robbery.  —  It  has  been  said  that  to 
this  general  rule  an  exception  exists  in  cases 
of  treason,  murder,  and  robbery.  1  Hawk. 
P.  C,  c.  1,  §  ii.  See  also  Com.  v.  Neal,  10 
Mass.  152,  6  Am.  Dec.  105. 

But  it  would  seem  to  be  the  better  view  that 
no  exception  to  the  general  rule  exists  in  the 
case  of  robbery.  See  Rex  v.  Knight,  I  C.  &  P. 
116,  note,  11  E.  C.  L.  336,  note;  Reg.  v.  Bun- 
combe, 1  Cox  C.  C.  183;  Reg.  v.  Dykes,  15 
Cox  C.  C.  771 ;  People  v.  Wright,  38  Mich.  744, 
31  Am.  Rep  331;  Miller  v.  State,  25  Wis.  384. 

And  an  exception  in  the  case  even  of  treason 
and  murder  has  been  denied.  1  Russ.  on 
Crimes  (9th  Am.  ed.)  33. 

4.  Stale  v.  Houston,  29  S.  Car.  108. 

5.  Presumption  of  Coercion  from  Husband's  Pres- 
ence. —  Rex  v.  Price,  8  C.  i"  P.  19,  34  E.  C.  L. 
277;  Reg.  v.  Laugher,  2  C.  &  K.  225,  61  E.  C. 
L.  225;  Com.  v.  Eagan,  103  Mass.  71;  State  v. 
Williams,  65  N.  Car.  398;  Davis  t.  State,  15 
Ohio  72,  45  Am.  Dec.  559;  Tabler  v.  Slate,  34 
Ohio  St.  127;  State  v.  Boyle,  13  R.  I.  537;  Uhl 
f.  Com.,  6  Gratt.  (Va.)  706. 

Under  Statute  in  Arkansas  providing  that  mar- 
ried women  acting  under  the  threats,  com- 
mands, or  coercion  of  their  husbinds  shall  not 
be  found  guilty  of  any  crime  or  misdemeanor 
if  it  appears  from  all  the  facts  and  circum- 
stances of  the  case  that  violence,  threats,  com- 
mands, or  coercion  were  used,  it  has  been  held 
that  the  coercion  of  the  husband  must  be  made 
to  appear  from  all  the  facts  and  circumstances, 


and  is  not  to  be  presumed  merely  from  his 
presence.  Freel  v.  State,  21  Ark.  212;  Edwards 
v.  State,  27  Ark.  493. 

Under  the  Penal  Code  of  Georgia  it  has  been 
held  that  a  wife  is  not  excused  by  the  mere 
presence  of  her  husband  for  any  criminal  act 
done  voluntarily  by  her,  and  in  order  for  her 
to  stand  excused  it  must  appear  that  "  violent 
threats,  command,  and  coercion  were  used  " 
by  him.    Bell  v.  State,  92  Ga.  49. 

Application  of  Rule  in  Case  of  Treason,  Murder, 
and  Robbery.  —  It  seems  that  the  doctrine  of 
presumption  of  coercion  from  the  husband's 
presence  does  not  apply  to  any  case  of  treason, 
murder,  or  robbery,  on  account  of  the  heinous 
and  aggravated  nature  of  these  offenses.  Reg. 
v.  Manning,  2  C.  &  K.  887,  61  E.  C.  L.  887: 
Rex  v.  Knight,  I  C.  &  P.  116,  note,  11  E.  C.  L. 
336,  note;  Reg.  v.  Cruse,  8  C.  &  P.  541,  34  E. 
C.  L.  522,  2  Moody  53;  Reg.  v.  Torpey,  12 
Cox  C.  C.  45;  Bibb  v.  State,  94  Ala.  32;  State 
v.  Barnes,  48  La.  Ann.  460;  Miller  v.  State, 
25  Wis.  385. 

Offenses  in  Which  Wife  Is  Presumed  to  Be 
Principal  Agent.  —  Nor  does  the  rule  apply  in 
case  of  certain  offenses  where  the  wife  is  pre- 
sumed to  be  the  principal  agent,  as  in  the  case 
of  the  offense  of  keeping  a  bawdy  house.  1 
Hawk.  P.  C,  c.  I,§  12:  Com.  v.  Lewis,  1  Met. 
(Mass.)  151;  Com.  Cheney,  114  Mass.  281; 
Com.  v.  Hopkins,  133  Mass.  381,  43  Am.  Rep. 
527.  See  also  the  title  Disorderly  Hoi'ses, 
vol.  9,  p.  531. 

Perjury.  —  Under  statute  in  Massachusetts  it 
has  been  intimated  that  where  a  wife  testifies 
in  open  court  in  behalf  of  her  husband,  and  in 
his  presence,  and  commits  perjury,  the  rule 
that  there  is  a  presumption  of  coercion  does 
not  apply.  Com.  v.  Moore,  162  Mass.  441. 
See  also  Smith  v.  Meyers,  54  Neb. 'I. 

Proof  of  Marriage.  —  Where  an  indictment  is 
brought  against  a  woman  as  a  single  person, 
it  is  necessary  that  the  fact  of  coverture  be 
established  in  order  that  the  rule  of  presump- 
tion of  coercion  may  operate.  Rex  v.  Hassall, 
2  C.  &  P.  434,  12  E.  C.  L  207;  Reg.  v.  Wood- 
ward 8  C.  &  P.  561,  34  E.  C.  L.  524;  Davis  v. 
State.  15  Ohio  82,  45  Am.  Dec.  559.  As  to 
what  proof  of  marriage  will  be  sufhVicnt  in 
such  a  case,  sec  the  title  Marriage. 

6.  Presence  of  Husband  Essential  to  Constitute 
Coercion.  —  Com.  V.  Butler,  I  Allen  (Mass.)  4; 
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her  husband,  even  in  obedience  to  his  order,  her  coverture  will  be  no  defense.1 
Hut  to  establish  the  fact  of  his  presence  it  does  not  seem  to  be  necessary  to 
show  that  the  act  was  done  literally  in  his  sight.  It  is  sufficient  if  he  was 
near  enough  for  her  to  be  under  his  immediate  control  or  influence.2 

Conclusiveness  of  Presumption.  —  The  presumption  of  coercion  from  the  presence 
of  the  husband  is  prima  facie  only,  subject  to  be  controlled  by  evidence  that 
the  wife  acted  voluntarily  and  not  by  compulsion.3 

3.  Crimes  Committed  by  One  Spouse  Against  Other.  —  On  the  principle  of  the 
unity  of  husband  and  wife,  certain  offenses,  such  as  larceny  and  arson,  could 
not  at  common  law  be  committed  by  one  spouse  against  the  other.4  But  this 
principle  does  not  operate  in  the  case  of  other  crimes,  such  as  assault  and  bat- 
tery, or  manslaughter,  and  these  crimes  may  be  committed  by  one  spouse 
against  the  other.5 

For  a  Full  Discussion  of  this  question  as  applied  to  the  specific  offenses,  refer- 
ence should  be  made  to  other  portions  of  this  work  dealing  with  such  offenses. 

HUSBAND  OF  A  SHIP.  —  See  Ship's  Husband  and  references  there  given. 
HTJSBANDBY.  —  Husbandry  is  defined  to  mean  the  business  of  a  farmer, 
comprehending  the  various  branches  of  agriculture.6 

Com.  v.  Roberts,  132  Mass.  267.  Compare 
Rex  v.  Knight,  1  C.  &  P.  116  note,  11  E.  C.  L. 
336  note. 

1.  Criminal  Act  by  Husband's  Order.  —  Rex  v. 

Morris,  R.  &  R.  C.  C.  270;  Rex  v.  Hughes, 
cited  in  1  Russ.  on  Crimes  (gth  Am.  ed.)  40; 
Com.  v.  Murphy,  2  Gray  (Mass.)  510;  Com.  v. 
Feeney,  13  Allen  (Mass.)  560;  Martin  v.  Com., 
1  Mass.  34.7;  Com.  v.  Trimmer,  1  Mass.  476; 
Com.  v.  Neal,  10  Mass.  152,  6  Am.  Dec.  105; 
Seiler  v.  People,  77  N.  Y.  413;  State  v.  Collins, 

I  McCord  L.  (S.  Car.)  355;  State  v.  Potter,  42 
Vt.  495;  Uhl  v.  Com.,  6  Gratt.  (Va.)  706. 

2.  Proximity  Requisite  to  Constitute  Presence. 
—  Thus  if  the  husband  was  near  enough  for 
the  wife  to  be  under  his  immediate  influence 
and  control,  if  not  at  the  very  spot  or  in  the 
same  room,  he  is  not  absent  within  the  mean- 
ing of  the  law.  Conolly's  Case,  2  Lewin  C.  C. 
229;  State  v.  Fertig,  98  Iowa  139;  Com.  v. 
Burk,  ii  Gray  (Mass.)  437;  Com.  v.  Flaherty, 
140  Mass.  454. 

Or  if  the  husband  is  on  the  premises  and 
near  at  hand,  his  momentary  absence  from  the 
room  or  momentary  turning  of  his  back  may 
still  leave  the  wife  under  his  influence.  Com. 
v.  Welch,  97  Mass.  593;  Com.  v.  Munsey,  112 
Mass.  287.  Compare  State  v.  Shee,  13  R.  I. 
535. 

But  it  has  been  held  to  be  error  to  instruct 
the  jury  that  if  the  husband  was  on  the  prem- 
ises and  in  the  house  this  would  be  sufficient 
presence  to  raise  the  presumption  of  coercion. 
Com.  v.  Daley,  148  Mass.  13. 

3.  Conclusiveness  of  Presumption  from  Husband's 
Presence  —  England.  —  Reg.  v.  Torpey,  12  Cox 
C,  C.  45;  Rex  v.  Dicks,  cited  in  1  Russ.  on 
Crimes  (9th  Am.  ed.)35;  Reg.  v.  Pollard,  cited 
in  1  Russ.  on  Crimes  (9th  Am.  ed.)  41.  See 
also  Brown  v.  Atty.-Gen.,  77  L.  T.  N.  S.  414. 
Compare  Rex  v.  Knight,  1  C.  &  P.  116,  note, 

II  E.  C.  L.  336,  note. 
United  States.—  U.  S.  v.  Terry,  42  Fed.  Rep. 

317. 

Maine.  —  State  v.  Cleaves,  59  Me.  298,  8 
Am.  Rep.  422;  State  v.  Nelson,  29  Me.  337. 

Maryland.  —  Nolan  v.  Traber,  49  Md.  460, 
33  Am.  Rep.  277. 
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Michigan.  —  People  v.  Wright,  38  Mich.  744, 
31  Am.  Rep.  331. 

Missouri.  —  State  v.  Ma  Foo,  110  Mo.  7,  33 
Am.  St.  Rep.  414;  Smith  v.  Schoene,  67  Mo. 
App.  604. 

New  York.  —  Wagener  v.  Bill,  19  Barb.  (N. 
Y.)  321;  Seiler  v.  People,  77  N.  Y.  413;  Gold- 
stein v.  People,  82  N.  Y.  231 ;  People  v.  Ryland, 
97  N.  Y.  126. 

North  Carolina.  —  State  v.  Williams,  65  N. 
Car.  398. 

Ohio.  —  Tabler  v.  State,  34  Ohio  St.  127. 
Rhode  Island. —  State  v.  Shee,  13  R.  I.  535. 
South    Carolina.  —  State    v.    Parkerson,  1 
Strob.  L.  (S.  Car.)  169. 

Virginia.  —  Uhl  v.  Com.,  6  Gratt.  (Va.)  706. 
Wisconsin.  —  Miller  v.  Stale,  25  Wis.  384. 
It  has  been  held,  upon  an  indictment  against 
a  married  woman  for  the  unlawful  selling  of 
intoxicating  liquors,  that  where  the  evidence 
was  that  the  husband  was  in  an  adjoining 
room,  sick  upon  his  bed,  and  that  the  door  be- 
tween the  shop  and  the  room  was  open,  there 
was  no  conclusive  presumplion  of  law  that  the 
wife  was  acting  under  the  immediate  influence 
and  control  of  her  husband.  Com.  v.  Gorm- 
ley,  133  Mass.  580. 

Proof  of  Husband's  Disapproval  Unnecessary.  — 
But  where  it  is  shown  in  the  rebuttal  of  the 
presumption  of  coercion  that  the  wife  commit- 
ted the  offense  willingly,  without  any  partici- 
pation on  the  part  of  the  husband,  it  will  not 
be  necessary  to  go  further  and  prove  that  the 
husband  actually  disapproved  of  the  commis- 
sion of  the  offense.  State  v.  Ma  Foo,  no  Mo. 
7,  33  Am.  St.  Rep.  414. 

4.  See  the  title  Arson,  vol.  2,  p.  934.  And 
see  the  title  Larceny. 

5.  See  the  title  Assault  and  Battery,  vol. 
2,  p.  964.  And  see  the  title  Murder  and 
Manslaughter. 

6.  Implements  of  Husbandry.  —  Slade's  Estate, 
122  Cal.  434.  This  case  was  upon  the  con- 
struction of  an  exemption  from  execution  of 
the  implements  of  husbandry .  See  generally 
the  title  Exemptions  (from  Execution),  vol. 
12,  p.  122. 

A  steam  engine  used  exclusively  for  work- 
Volume  XV. 


Definitions. 


HUSH  MONE  Y—  HYPO  THECA  TE. 


Definitions. 


HUSH  MONEY.  —  See  Blackmail,  vol.  4,  p.  577,  and  the  titles  Extor- 
tion, vol.  12,  p.  576;  Libel  and  Slander;  Threats  and  Threatening 
Letters. 

HYDRAULIC  MINING.  (See  also  the  title  Mines  and  Mixing  Claims.)  — 
Hydraulic  mining  is  defined  to  be  mining  by  means  of  the  application  of  water, 
under  pressure,  through  a  nozzle,  against  a  natural  bank.1 

HYGEIA.  —  See  note  2. 

HYPNOTISM.  (See  generally  the  titles  SPIRITUALISM  ;  TESTAMENTARY 
Capacity;  Undue  Influence.)  —  An  abnormal  mental  condition  character- 
ized by  insensibility  to  most  impressions  of  sense,  with  excessive  sensibility  to 
some  impressions,  and  an  appearance  of  total  unconsciousness;  especially,  that 
variety  which  is  artificially  induced,  usually  by  concentrating  the  attention  of 
the  subject  upon  some  object  of  vision,  as  a  bright  bit  of  glass,  or  upon  the 
operator,  who  generally  aids  in  producing  the  result  by  making  a  few  slight 
passes  with  his  hands.  When  in  this  condition,  the  mental  action  and  the 
volition  of  the  subject  are  to  a  large  extent  under  the  control  of  the  operator.3 

HYPOTHECARY  ACTION. —  A  hypothecary  action  is  a  real  action  which 
the  creditor  brings  against  the  property  which  has  been  hypothecated  to  him 
by  his  debtor,  in  order  to  have  it  seized  and  sold  for  the  payment  of  his  debt.4 

HYPOTHECATE,  HYPOTHECATION.  (See  also  the  titles  Bottomry  and 
Respondentia,  vol.  4,  p.  736;  Maritime  Liens;  Masters  of  Vessels; 
Mortgages  ;  Pledge  and  Collateral  Security.) —  Hypothecation,  when 
applied  to  maritime  transactions,  is  perhaps  about  the  same  as  bottomry  or 
respondentia,  though  it  is  usually  predicated  of  a  loan  by  the  master  on  the 
vessel,  freight,  or  cargo,  made  in  order  to  raise  money  for  the  necessities  of 
the  voyage.  In  a  more  general  sense,  it  is  a  pledge  to  secure  any  debt  or 
engagement  without  a  delivery  or  possession.  It  is  often  confounded  with 
pledge  or pignus* 


ing  a  threshing  machine,  though  capable  of 
being  used  for  other  purposes,  when  passing 
a  turnpike  gate  at  the  same  time  as  the  ma- 
chine, which  belongs  to  the  same  owner,  is 
exempt  from  toll  as  an  implement  of  hus- 
bandry, under  a  statutory  exemption  of  such 
implements.  Reg.  7/.  Malty,  8  El.  &  Bl.  712, 
92  E.  C.  L.  712. 

Agriculture.  (See  also  Agriculture,  vol.  2, 
p.  26.) —  In  Simons  v.  Lovell,  7  Heisk.  (Tenn.) 
516,  it  was  said:  "  It  [agriculturej  is  equiva- 
lent to  husbandry,  and  husbandry  Webster 
defines  to  be  the  business  of  a  farmer,  com- 
prehending agriculture  or  tillage  of  the 
ground,  the  raising,  managing,  and  fattening 
of  caitle  and  other  domestic  animals,  the  man- 
agement of  the  dairy  and  whatever  the  land 
produces." 

Servant  in  Husbandry.  —  A  person  employed 
to  keep  the  general  accounts  of  a  farm,  to 
weigh  out  food  for  cattle,  to  set  the  men 
at  work,  and  to  lend  a  hand  at  anything  if 
wanted,  a  sort  of  bailiff  or  superintendent,  is 
not  a  servant  in  husbandry,  within  the  mean- 
ing of  an  act  providing  for  a  summary  convic- 
tion of  such  for  misconduct  or  misdemeanor  in 
the  execution  of  the  contract  of  service. 
Davics  v.  Berwick,  3  El.  &  El.  549,  107  E.  C. 
L.  549. 

1.  Jacob  v.  Day,  in  Cal.  575;  Civ.  Code 
Cal.,  $  1425. 

2.  Hygeia.  —  In  holding  that  the  word 
llyyrla  might  be  used  as  a  trademark  the 
court  said:  "  In  the  standard  dictionaries  the 
word  llyyrla  is  uniformly  used  as  a  proper 
name,  and  not  as  an  adjective.    In  Webster's 


International  Dictionary  it  is  used  solely  as 
the  name  of  the  '  goddess  of  health,'  while  in 
the  Century  Dictionary  it  is  used  in  this 
sense,  and  also  as  the  name  of  one  of  the 
planetoids  discovered  in  1849."  Hygeia  Dis- 
tilled Water  Co.  v.  Hygeia  Ice  Co.,  70  Conn. 
534.    See  also  the  title  Trademarks. 

3.  Hypnotism.  — Century  Diet. 
In  People  v.  Ebanks,  117  Cal.  653,  it  was 

held  that  the  expert  testimony  of  a  hypnotist 
was  not  admissible  to  prove  that  the  defend- 
ant when  under  the  influence  of  hypnotism 
had  made  staiements  to  him  denying  his 
knowledge  of  the  homicide  of  which  he  was 
charged;  that  from  these  statements  the  hyp- 
notist was  willing  to  testify  that  the  defendant 
was  not  guilty. 

Hypnotism  as  Defense  to  Charge  of  Crime.  —  In 
People  v.  Worthington,  105  Cal.  172,  it  was 
said:  "Counsel  offered  testimony  as  to  the 
effect  of  hypnotism  upon  those  subject  to  such 
influence.  The  court  ruled  out  the  evidence, 
and,  I  think,  rightly.  There  was  no  evidence 
which  tended  to  show  that  the  defendant  was 
subject  to  the  disease,  if  it  be  such.  Merely 
showing  that  she  was  told  to  kill  the  deceased 
and  that  she  did  it  does  not  prove  hypnotism, 
or,  at  least,  docs  not  tend  to  establish  a  de- 
fense to  a  charge  of  murder." 

4.  Lovell  v.  Cragin,  136  U.  S.  142. 

5.  White  v.  Cole,  24  Wend.  (N.  Y.)  129,  in 
which  case  it  was  doubted  whether  the  term 
applied  10  mortgages  proper. 

The  right  which  a  creditor  has  in  a  thing 
of  another,  which  right  consists  in  the  power 
to  cause  that  thing  to  be  sold,  in  order  to  have 
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HYPOTHESIS.    (See  also  the  titles  Evidence,  vol.  n,  p.  484;  Expert 
and  Opinion  Evidence,  vol.  12,  p.  459.)  —  See  note  1. 
HYPOTHETICAL  OPINION.  —  See  note  2. 

HYPOTHETICAL  QUESTION.  —  See  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  459. 


the  debt  paid  out  of  the  price."  Pothier's 
definition,  quoted  in  The  Young  Mechanic,  2 
Curt.  (U.  S.)  404,  and  there  adopted  by  Curtis, 
J.,  as  "  an  accurate  description  of  a  maritime 

lien." 

Power  to  Hypothecate.  —  Where  an  agent  with 
power  "to  mortgage,  hypothecate,  or  create 
a  lien  "  on  land  of  his  principal  borrowed 
money,  for  which  he  gave  a  note  secured  by  a 
deed  of  trust  the  principal  is  liable  upon  the 
note,  it  being  one  transaction  with  the  deed  of 
trust,  upon  which  alone  judgment  could  have 
been  obtained.  Taylor  v.  Hudgins,  42  Tex. 
244. 

1.  Hypothesis.  —  In  Mudsill  Min.  Co.  v.  Wat- 
rous,  61  Fed.  Rep.  171,  it  was  said:  "  We  shall 
again  resort  to  the  hypothesis  as  a  means  of 
testing  the  evidential  value  of  facts  tending  to 
discover  the  instrumentality  by  which  these 
samples  were  '  salted.'  Mypothesis,  to  quote 
from  Lindsay's  translaiion  of  Ueberweg's 
Logic  (section  134),  '  is  the  preliminary  admis- 
sion of  an  uncertain  premise,  which  states 
what  is  held  to  be  a  cause,  in  order  to  test  it 
by  its  consequences.  Every  single  conse- 
quence which  has  no  material  truth,  and  has 
been  derived  with  formal  correclness,  proves 
the  falsehood  of  the  hypothesis.  Every  conse- 
quence which  has  material  truth  does  not 
prove  the  truth  of  the  hypothesis,  but  vindi- 
cates for  it  a  growing  probability  which,  in 
case  of  corroboration  without  exception,  ap- 
proaches to  a  position  where  the  difference 
from  complete  certainty  vanishes.  The  hy- 
pothesis is  the  more  improbable  in  proportion 
as  it  must  be  propped  up  by  artificial  auxiliary 
hypothesis.  It  gains  in  probability  by  sim- 
plicity, and  harmony  or  (partial)  identity  with 
other  probable  or  certain  presuppositions.' 
Subject  to  the  conditions  thus  stated,  the  hy- 
pothesis has  been  of  greal  value  in  the  extrac- 
tion of  scientific  truth,  and,  says  Mr.  Wharton, 
in  his  very  scientific  work  upon  Evidence,  '  is 
of  no  less  value  in  the  extraction  of  juridical 
truth.'  Thai  author  vindicates  in  a  most  satis- 
factory way  the  use  of  the  hypotiiesis,  and 
sums  up  his  conclusion  by  saying  that  '  juridi- 
cal conviction  may  be  therefore  defined  to  be 
the  fitting  of  facts  to  hypothesis.  If,  in  crimi- 
nal issues,  there  is  reasonable  doubt  whether 
the  facts  fit  the  hypothesis  of  guilt,  then  there 
must  be  an  acquittal.  In  civil  issues,  when 
there  are  conflicting  hypotheses,  the  judgment 
must  be  for  that  for  which  there  is  a  prepon- 
derance of  proof.'  Whart.  Ev.,  §  14."  This 
case  was  upon  a  bill  for  the  rescission  of  the 


purchase  of  a  mine  on  the  ground  that  it  wai 

"salted." 

Misleading  Charge.  —  A  charge  to  the  juron 
in  a  criminal  case  instructing  them  that  the) 
should  acquit  if  they  could  account  for  the 
loss  of  the  articles  alleged  to  have  been  stolen 
by  the  defendant,  on  any  hypothesis  consistent 
with  the  defendant's  innocence,  was  held  to  be 
misleading.  The  court  said:  "  An  hypothesis 
is  a  mere  supposition.  The  jury  cannot  '  ac- 
count '  for  the  innocence  of  the  accused  by 
supposing  that  the  pocket-book  was  left  at  the 
place  where  the  railroad  ticket  was  bought,  or 
by  supposing  that  some  other  person  than  the 
defendant  took  it.  The  facts  proven  must 
show  that  one  or  the  other  of  these  things  ac- 
tually occurred,  and  the  verdict  must  be 
founded  on  these  facts,  and  not  on  a  supposi- 
tion. This  is  not  the  effect  and  purport  of  the 
charge.  It  was,  therefore,  incorrect,  and 
properly  refused."  Du  Bois  v.  State,  50 
Ala.  140,  citing  McAlpine  v.  State,  47  Ala. 
78. 

Direct  Evidence.  —  Where  the  evidence  was 
direct,  the  trial  court  refused  to  instruct  that 
the  hypothesis  contended  for  by  the  prose- 
cution must  be  established  to  an  absolute 
moral  certainty.  The  appellate  court  said: 
"  A  hyx>othesis  is  a  supposition ;  a  proposition 
or  principle  which  is  supposed  or  taken  for 
granted,  in  order  to  draw  a  conclusion  or  in- 
ference for  proof  of  the  point  in  question; 
something  not  proved,  but  assumed  for  the 
purpose  of  argument.  Webster's.Dict.  Where 
all  the  evidence  in  the  case  is  direct  and  posi- 
tive, and  the  defendant's  guilt  is  in  no  manner 
dependent  upon  an  agreement  of  circum- 
stances, there  is  no  such  thing  as  a  hypothesis 
in  the  theory  of  the  prosecution,  and  an  in- 
struction based  upon  such  a  theory  becomes 
irrelevant  and  immaterial.  From  these  prem- 
ises the  conclusion  is  natural  and  irresistible 
that  there  was  nothing  in  the  case  to  warrant 
such  an  instruction,  and  therefore  it  was 
proper  for  the  court  to  refuse  it."  People  v. 
Gilbert,  60  Cal.  ill. 

And  that  the  word  hypothesis  in  a  charge  in 
a  criminal  case  is  of  doubtful  meaning,  see 
Johnson  v.  State,  102  Ala.  I. 

2.  Hypothetical  Opinion.  (See  also  the  title 
Jury  and  Jury  Trial.)  —  A  statute  declared 
that  a  hypotlietical  opinion  should  not  dis- 
qualify a  juror.  The  court  said:  "  A  hypo- 
thetical opinion  is  one  '  founded  on  informa- 
tion supposed  '  (believed)  '  to  be  true.'  " 
People  v.  Welch,  49  Cal.  184. 
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By  Lomax  Pittman. 

I.  Scope  of  Article,  907. 
H  As  Property,  907. 

1.  Scope  of  This  Section,  907. 

2.  When  Unharvested,  908. 

a.  General  Rule,  908. 

b.  Passes  by  Conveyance  as  Part  of  Realty,  908. 

c.  Ice  Already  Formed  May  Be  Sold  as  Personalty,  908. 

d.  Damages  for  Taking  Ice  from  Another  s  Land,  909. 

3.  When  Harvested,  909. 

4.  Right  to  Take  Ice  a  Profit  a  Prendre,  909. 

HL  Rights  of  Owners  of  Lands  Bounded  by  Waters,  909. 

1.  Under  Common-law  Rules  as  to  Navigable  Waters,  909. 

2.  Where  Streams  Navigable  in  Fact  Are  Considered  Navigable,  910. 

3.  Lands  Hounded  by  Nonnavigable  Waters,  910. 

4.  Harvesting  Ice  as  Affecting  Rights  of  Qther  Riparian  Owners,  oil. 
IV.  Right  of  Public  to  Harvest  Ice  on  Public  Waters,  912. 

»  1.  "  Great  Ponds"  in  the  New  England  States,  912. 

2.  Canals  in  Illinois  and  Indiana,  913. 

V.  Recovery  of  Damages  for  Confiscation  or  Destruction  of  Ice  Crop, 

9T3- 

VI.  Harvesting  of  Ice  as  Interfering  with  Right  of  Travel  over  Public 

Waters,  914. 

VII.  Respective  Rights  of  Mill  Owner  and  Riparian  Proprietors,  915. 

1.  Right  to  Harvest  Ice  Is  in  Owner  of  Land,  915. 

2.  Ice  Harvesting  as  Affecting  Mill  Owner's  Right  of  Floicage,  915. 

VIIL  Ice-producing  Property  Passing  under  Eminent  Domain  Proceedings, 

916. 

CROSS-REFERENCES. 

For  the  liability  of  a  city  to  a  person  injured  by  slipping  on  ice  and  falling  on  its  streets, 
see  the  titles  HIGHWAYS,  ante;  MUNICIPAL  CORPORATIONS; 
NEGLIGENCE. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  BOUNDARIES,  vol.  4,  p.  756;  DAMS, 
vol.  8,  p.  699;  LAKES  AND  PONDS;  MILLS;  NA  VIGABLE  WA  TERS; 
PUBLIC  WATERS;  RIP  ARI  AN  RIGHTS;  RIVERS;  WATERS  AND 
WA  TERCOURSES. 

I.  Scope  of  Article.  —  As  will  be  seen  by  a  glance  at  the  foregoing  analy- 
sis, the  treatment  of  this  title  is  confined  generally  to  the  rights  of  property 
in  ice;  to  the  right  to  harvest  ice  on  public  waters,  and  its  limitations;  to  the 
right  to  harvest  ice  on  private  waters;  and  to  contracts  and  conveyances  gen- 
erally between  the  harvester  or  his  predecessor  in  title  and  mill  owners  or 
other  persons  as  affecting  his  right  to  harvest  ice  on  particular  waters. 

II.  As  Property  —  1.  Scope  of  This  Section.  —  The  nature  of  property  in  ice 
ossessed  by  its  owner,  i.  c,  whether  realty  or  personalty,  may,  of  course, 
ecome  of  controlling  import  in  determining  the  various  matters  related  to 

such  property,  chief  among  which  may  be  mentioned,  first,  whether  or  not 
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the  owner  has  made  an  unavoidable  contract  for  its  sale  whereby  the  title  to 
it  passes,  and  second,  whether  it  may  be  the  subject  of  larceny.  It  often 
assumes  the  character  of  real  or  personal  property  according  to  the  circum- 
stances of  the  particular  case  in  which  the  inquiry  is  made. 

2.  When  Unharvested —  a.  General  Rule. — The  title  to  unharvested 
ice  is  in  the  owner  or  lessee  of  the  water  on  which  it  forms.1  His  ownership 
of  the  water  may  result  either  from  his  title  to  the  bed  of  the  stream  or  pond 
which  it  covers,*  or  from  the  purchase  from  the  owner  of  the  soil  of  the 
exclusive  right  to  gather  ice  forming  on  such  water.3 

b.  Passes  by  Conveyance  as  Part  of  Realty.  —  Unless  specially 
reserved,  a  conveyance  of  real  estate  carries  with  it,  of  course,  the  right  to  all 
ice  thereafter  forming  on  the  land  which  in  the  absence  of  conveyance  would 
have  been  the  property  of  the  grantor.4  This  is  true  in  the  case  of  a  lease  of 
land  bordering  on  a  stream,  and  extending  to  the  centre  thereof.  The  tenant 
is  entitled  as  against  the  landlord  and  his  assigns  to  the  use  of  the  ice  forming 
on  the  stream  on  the  side  of  his  land.5 

Ice  Which  Has  Already  Formed  on  the  Land  Conveyed  may  be  regarded  as  attached  to 
the  soil,  and  like  other  accessions  is  a  part  of  the  realty ;  so  that  in  the 
absence  of  a  special  reservation  by  the  grantor,  his  title  to  it  passes  by  the 
conveyance  to  the  grantee.6 

c.  Ice  Already  Formed  May  Be  Sold  as  Personalty.  —  Any  sale  as 
a  distinct  commodity  of  ice  already  formed  is  to  be  regarded  as  a  sale  of  per- 
sonalty, whether  in  the  water  or  out  of  the  water.7 


1.  Title  to  Ice  Follows  Title  to  Land  or  Water 
on  Which  It  Is  Formed  —  Illinois.  —  Washing- 
ton Ice  Co.  v.  Shortall,  101  111.  46,  40  Am. 
Rep.  196. 

Indiana. — State  v.  Pottmeyer,  30  Ind.  287, 
33  Ind.  402,  5  Am.  Rep.  224;  Brookville,  etc., 
Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46  Am. 
Rep.  580;  Julien  v.  Woodsmall,  82  Ind.  568. 

Massachusetts.  —  Richards  v.  Gauffret,  145 
Mass.  486. 

Michigan.  —  Higgins  v.  Kusterer,  41  Mich. 
318,  32  Am.  Rep.  160;  Bigelow  v.  Shaw,  65 
Mich.  341,  8  Am.  St.  Rep.  902;  Clute  v.  Fisher, 
65  Mich.  48. 

New  York.  —  Myer  v.  Whitaker,  (Supm.  Ct.) 
55  How.  Pr.  (N.  Y.)  376. 

Canada.  —  McDonald  v.  Lake  Simcoe  Ice, 
etc.,  Co.,  26  Ont.  App.  411. 

The  grantee  of  land  bounded  on  the  east  by 
low-mater  mark  on  the  west  side  of  a  river 
takes  no  title  to  any  part  of  the  stream  beyond 
such  low-water  mark,  and  has  no  right  to  cut 
ice  from  the  river.  Allen  v.  Weber,  80  Wis. 
531,  27  Am.  St.  Rep.  51. 

2.  Title  to  Ice  Incident  to  Title  to  Land.  — 
Washington  Ice  Co.  v.  Shortall,  101  111.  46,  40 
Am.  Rep.  196;  State  v.  Pottmeyer,  33  Ind.  402, 
5  Am.  Rep.  224;  Julien  v.  Woodsmall,  82  Ind. 
568;  Brookville,  etc.,  Hydraulic  Co.  v.  Butler, 
91  Ind.  134,  46  Am.  Rep.  580;  Clute  v.  Fisher, 
65  Mich.  48;  Bigelow  v.  Shaw,  65  Mich.  341, 
8  Am.  St.  Rep.  902;  Higgins  v.  Kusterer,  41 
Mich.  318,  32  Am.  Rep.  160. 

The  Owner  of  the  Fee  Is  Entitled  to  Ice  as 
Against  the  Owner  of  an  Easement  to  Overflow 
Such  Land. —  Brookville.  etc.,  Hydraulic  Co. 
v.  Butler,  91  Ind.  134,  46  Am.  Rep.  580;  Julien 
v.  Woodsmall,  82  Ind.  568;  Stevens  v.  Kelley, 
78  Me.  445,  57  Am.  Rep  813;  Dodge  v.  Berry, 
26  H  un  (N.  Y.)  246;  Searle  v.  Gardner,  22  W. 
N.  C.  (Pa.)  73.  See  also  infra,  this  title,  Re- 
spective Rights  of  Mill  Owner  and  Riparian  Pro- 
prietors. 
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3.  See  infra,  this  title.  Respective  Rights  of 
Mill  Owner  and  Riparian  Proprietors;  Ice- 
producing  Property  Passing  under  Eminent 
Domain  Proceedings. 

What  Lease  Sufficient  to  Convey  Ice  Thereafter 
Forming  on  Fond.  —  The  owner  of  a  pond  leased 
to  another  the  exclusive  right  to  harvest  from 
the  pond  "  all  such  ice  as  can  be  so  cut  in  form 
and  shape  to  use  either  for  private  use  or  as 
merchandise,"  but  reserved  to  himself  the 
right  to  cut  all  ice  needed  for  his  own  use. 
Such  a  lease  was  held  not  a  mere  revocable 
license,  but  a  contract  enabling  the  lessee  to 
maintain  an  action  against  any  one  except  the 
lessor  who  harvested  ice  from  the  pond.  Rich- 
ards 7,.  Gauffret,  145  Mass.  486. 

4.  Passes  by  Conveyance  of  Ileal  Estate.  —  This 
is  simply  another  way  of  expressing  the  doc- 
trine announced  in  the  preceding  subsection, 
viz.,  that  in  the  absence  of  express  contract  the 
title  to  ice  is  in  the  owner,  at  the  time  of  its 
formation,  of  the  water  or  land  on  which  it 
forms.  See  the  cases  cited  in  the  first  note  to 
the  last  subsection. 

6.  Tenant's  Right  Against  Landlord.  —  Marsh 
v.  McNider,  88  Iowa  390,  45  Am.  St.  Rep.  240, 
citing  9  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
853. 

6.  Passes  by  Conveyance  of  Real  Estate  when 
Formed  and  Unharvested.  —  Higgins  v.  Kusterer, 
41  Mich.  325,  32  Am.  Rep.  160. 

7.  Higgins  v.  Kusterer,  41  Mich.  318,  32 
Am.  Rep.  160,  the  court,  by  Campbell,  C.  J., 
declaring  that  it  would  be  unprofitable  to  de- 
termine such  a  case  by  applying  the  inconsist- 
ent and  sometimes  almost  v.  himsical  rules  that 
have  been  devised  concerning  the  legal  char- 
acter of  crops  and  emblements,  and  applying 
the  plain  test  that  the  character  of  ice  as  prop- 
erty should  be  determined  by  its  uses,  which 
are' necessarily  those  of  .personalty. 

An  Unexecuted  License  to  Take  Ice  passes  no 
title  to  the  ice  unharvested.    Such  a  license  is 
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d.  Damages  for  Taking  Ice  from  Another's  Land.  —  Different  rules 
have  been  laid  down  for  determining  the  measure  of  damages  for  the  unlaw- 
ful harvesting  of  ice  upon  the  land  of  another.  In  one  jurisdiction  it  has 
been  laid  down  that  the  measure  of  damages  for  wrongful  taking  is  the  value 
of  the  ice  as  soon  as  it  has  been  harvested  and  converted  into  a  chattel.1  In 
another  jurisdiction,  however,  it  has  been  held  that  the  damages  in  such  a  case 
are  to  be  measured  merely  by  the  damage  done  to  the  realty,  and  that  the 
value  of  ice  after  having  been  harvested  is  an  improper  consideration  in  deter- 
mining the  question.2 

3.  When  Harvested.  —  Ice,  of  course,  when  harvested  becomes  personal 
property.3  When  harvested  by  a  tenant  of  a  mortgagor  from  a  pond  on  the 
mortgaged  premises,  and  stored  in  a  house  thereon  before  foreclosure,  such  ice 
becomes  the  personal  property  of  the  tenant.1 

Passing  by  Deed  to  Land  as  Fixture.  —  It  has  been  held  that  ice  in  an  icehouse  on 
premises  sold  for  the  prosecution  of  a  business  for  which  ice  is  necessary 
passes  as  a  fixture  with  the  premises  where  the  vendor  fails  expressly  to 
reserve  it  or  to  arrange  for  its  removal.5 

4.  Right  to  Take  Ice  a  Profit  a  Prendre.  —  The  right  to  take  ice  on  another's 
land  is  a  profit  a  prendre  which  may  be  so  annexed  to  the  dominant  estate  as 
to  pass  with  it  by  a  grant  transferring  the  land  with  its  appurtenances.6 

III.  Rights  of  Owners  of  Lands  Bounded  by  Waters  —  1.  Under  Com- 
mon-law Rules  as  to  Navigable  Waters.  —  At  common  law  those  waters  are 
navigable  in  which  the  tide  ebbs  and  flows.7  The  proprietary  rights  of 
owners  of  lands  bounded  by  watercourses  in  which  the  tide  does  not  ebb  and 
flow  extend  to  the  middle  of  the  channel  8  and  carry  with  them  the  right  of 
property  in  ice  formed  upon  the  stream  to  the  centre  thereof.9  This  view  is 
adopted  in  a  few  of  the  United  States.10 


effective  only  to  the  extent  to  which  it  is  ex- 
ecuted.   Balcom  v.  McQuesten,  65  N.  H.  81. 

1.  Value  of  Ice  After  Conversion  to  Chattel  — 
Measure  of  Damages.  —  The  rule  is  analogous  to 
cases  in  which  coal  has  been  wrongfully  taken 
from  the  soil  of  another.  In  an  action  of 
trespass  against  the  taker  of  ice,  the  measure 
of  damages  is  the  value  of  the  ice  after  it 
is  made  a  chattel  —  that  is,  when  scraped, 
ploughed,  sawed,  cut,  and  severed,  ready  for 
removal.  Washington  Ice  Co.  v.  Shortall,  101 
111.  46.  40  Am.  Rep.  196. 

2.  Must  Be  Measured  by  Damage  to  Realty.  — 
Van  Rensselaer  v.  Mould,  48  Hun  (N.  Y.) 
396. 

3.  Harvested  Ice  Personal  Property.  —  Ward  v. 
People,  6  Hill  (N.  Y.)  144;  Gregory  v.  Rosen- 
krans,  72  Wis.  220. 

Larceny.  —  When  put  away  in  an  icehouse 
for  the  purpose  of  use  ice  becomes  personal 
properly  so  as  to  be  the  subject  of  larceny. 
Ward  v.  People,  6  Hill  (N.  Y.)  144. 

4.  Titlo  of  Tenant'of  Mortgagor  to  Ice  Harvested 
Before  Foreclosure.  —  The  mortgagee  of  land 
who  becomes  a  purchaser  on  foreclosure  is  not 
entitled  to  ice  cut  by  a  lessee  of  the  mortgagor 
before  foreclosure,  although  the  house  in  which 
it  is  stored,  the  land  on  which  it  was  situated, 
and  the  pond  from  which  the  ice  was  cut  were 
all  sold  under  the  mortgage.  Gregory  v. 
Roscnkrans,  72  Wis.  220. 

6.  Ice  in  Ice-house  Passing  as  Fixture.  —  Mill 
v.  Mundy,  89  Ky.  36.  See  also  the  title  Fix- 
tures, vol.  13,  p.  609  el  seq. 

6.  Huntington  v.  Ashcr,  96  N.  Y.  604.  48 
Am.  Rep.  652,  reversing  26  Hun  (N.  Y.)  496. 
See  the  title  Easements,  vol.  10,  p.  409. 


7.  See  the  titles  Boundaries,  vol.  4,  p.  756; 
Navigable  Waters. 

8.  See  the  titles  Boundaries,  vol.  4,  p.  756; 
Navigable  Waters. 

9.  See  the  next  note  infra. 

10.  Ice  on  Nontidal  Stream  Belongs  to  Riparian 
Owner  to  Middle  of  Stream.  —  In  Illinois  this 
doctrine  as  to  the  test  of  navigability  was  ap- 
plied to  the  Mississippi  river.  Hence,  since  the 
public  street  of  a  town  on  the  Mississippi  river 
must  extend  to  the  centre  of  the  river,  the  fee  to 
such  extension  is  in  the  town  as  trustee  for  the 
public,  and  the  village  authorities  of  such  town 
may  prevent  a  person  from  harvesting  ice 
which  may  have  formed  on  the  extension  of  the 
street  in  the  bed  of  the  river.  Brooklyn  v. 
Smith,  104  111.  429,  44  Am.  Rep.  90. 

Michigan.  —  In  Lorman  v.  Benson,  8  Mich. 
18,  77  Am.  Dec.  435,  it  was  held  that  a  riparian 
proprietor  (the  lessee  for  a  term  of  years  of  a 
riparian  owner  on  the  Detroit  river)  who  had 
erected  icehouses  on  his  leased  land  for  the 
purposes  of  harvesting  and  dealing  in  ice  could 
recover  in  an  action  of  trespass  against  the  de- 
fendant, who,  prior  to  the  execution  of  the 
lease,  had  obtained  from  the  plaintiff's  lessor 
a  parol  license  to  erect  a  boom  near  the  shore 
on  the  river  front  of  the  premises  and  to  use 
such  boom  for  the  purpose  of  keeping  and 
securing  sawlogs  therein  until  the  plaintiff's 
lessor  should  desire  to  use  the  river  front  for 
other  purposes,  or  should  lease  the  premises, 
and  who  after  the  lease  continued  to  occupy 
the  water  for  such  purposes  on  the  plaintiff's 
side  of  the  stream.  And  sec  Oliver  v.  Ol in- 
stead, 112  Mich.  483,  in  which  the  above  case 
was  cited  with  approval,  and  in  which  it  was 
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2.  Where  Streams  Navigable  in  Fact  Are  Considered  Navigable.  —  In  most  of 

the  United  States,  the  legal  test  to  determine  the  navigability  of  a  stream  is 
its  actual  navigability  —  not  the  ebb  and  flow  of  the  tide  therein.1  Of  the 
states  so  holding,  the  only  ones  in  which  cases  have  arisen  involving  the  right 
of  the  general  public  to  take  ice  from  large  navigable  rivers  are  Kansas  and 
Missouri.    In  both  the  ice  belongs  to  the  first  appropriator.2 

3.  Lands  Bounded  by  Nonnavigable  Waters.  —  The  bed  of  an  unnavigable 
fresh-water  stream,  pond,  or  lake  is  the  subject  of  private  ownership,  and  the 
owners  of  such  bed  have  the  exclusive  right  to  harvest  the  ice  forming 
thereon.3  The  same  person  may  own  the  land  on  both  sides  of  the  stream 
or  on  all  sides  of  the  lake,  in  which  case  he  is  entitled  to  all  ice  forming  on  the 
water  covering  his  land.4    As  has  been  seen,  these  doctrines  are  applied  in  a 


held  that  the  right  to  cut  and  remove  ice  from 
a  river  might  be  leased  by  a  riparian  owner, 
and  that  the  lessee  might  enjoin  or  maintain 
an  action  at  law  against  a  subsequent  pur- 
chaser of  the  land  with  notice  for  harvesting 
ice.  This  action  failed  on  a  point  apart  from 
this  consideration.  Whether  or  not  the  par- 
ticular river  was  navigable  in  fact  does  not  ap- 
pear, but  under  the  rule  as  prevailing  in  this 
state  as  laid  down  in  the  case  of  Lorman  v. 
Benson,  8  Mich.  18,  77  Am.  Dec.  435,  that  is 
an  immaterial  consideration.  See  also  Grand 
Rapids  Ice,  etc.,  Co.  v.  South  Grand  Rapids 
Ice,  etc.,  Co.,  102  Mich.  227. 

Applicable  to  Inland  Lakes  as  Well  as  Rivers.  — 
The  doctrine  that  the  ownership  of  land 
bounded  by  navigable  fresh-water  streams  is 
not  restricted  to  the  meander  line  applies  by 
analogy  to  inland  lakes;  hence  the  owner 
of  a  fractional  subdivision  of  land  made  so  by 
an  inland  lake,  even  though  navigable,  owns 
the  soil  under  the  water  of  the  lake,  which 
would  be  included  within  the  subdivision  if 
the  lines  were  fully  extended,  and  may  main- 
tain trespass  against  any  one  cutting  ice 
formed  over  such  soil  without  his  consent. 
Clute  v.  Fisher,  65  Mich.  48. 

Wisconsin.  —  In  Rey=en  v.  Roate,  92  Wis. 
543,  the  court,  following  the  same  doctrine, 
observed:  "  It  is  settled  in  this  state  that  the 
title  to  the  bed  of  a  stream  is  in  the  riparian 
owners,  whether  the  stream  be  navigable  or 
not.  Olson  v.  Merrill,  42  Wis.  203.  Ice  which 
forms  on  streams  or  ponds  the  bed  of  which  is 
the  subject  of  private  ownership  belongs  to  the 
owner  of  such  bed,  and  such  owner  may  main- 
tain trespass  for  its  removal.  Gould  on 
Waters,  §  191,  and  authorities  cited;  Bigelow 
v.  Shaw,  65  Mich.  341,  8  Am.  St.  Rep.  902." 

New  York  —  Question  Undecided.  —  Although, 
as  regulating  boundaries,  the  doctrine  prevail- 
ing in  New  York  is  similar  to  that  prevailing 
in  the  above  states,  yet  in  Van  Rensselaer  v. 
Mould,  48  Hun(N.  Y.)  396,  the  court  expressly 
left  undetermined  the  question  whether  ice 
formed  on  a  navigable  stream  like  the  Hudson 
river  could  be  considered  property  in  the  sense 
that  the  owner  of  the  land  under  the  water  can 
appropriate  it  to  his  own  use  to  the  exclusion 
of  others. 

New  York  Statute.  —  There  is,  however,  a 
state  statute  providing  that  the  owner  of  land 
on  the  Hudson  river  shall  have  the  exclusive 
right  to  gather  the  ice  formed  on  the  river 
adjacent  to  his  land  after  performing  certain 
acts  of  appropriation.    Slingerland  v.  lnter- 
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national  Contracting  Co.,  43  N.  Y.  App.  Div. 
215.    See  1  Laws  N.  Y.  1895,  c.  953,  p.  882. 

1.  See  the  title  Navigable  Waters. 

2.  Ice  in  Streams  Navigable  in  Fact  Belongs  to 
First  Appropriator  —  Kansas. — Wood  v.  Fowler, 
26  Kan.  682. 

Missouri.  —  Hickey  v.  Hazard,  3  Mo.  App. 
480.  In  this  case  a  person  had  surveyed, 
marked,  and  staked  off  ice  on  the  Mississippi 
river  and  had  expended  money  for  its  preser- 
vation. It  was  held  that  he  thereby  acquired 
such  possession  as  would  support  an  action  of 
trespass. 

3.  Exclusive  Right  of  Owners  of  Bed  to  Harvest 
Ice  on  Unnavigable  Stream  —  Indiana.  — Julien 
v.  Woodsmall,  82  Ind.  568;  State  v.  Pottmeyer, 
33  Ind.  402,  5  Am.  Rep.  224;  Brookville,  etc.. 
Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46  Am. 
Rep.  580. 

Iowa.  —  Gehlen  v.  Knorr,  101  Iowa  700; 
Marsh  v.  McNider,  88  Iowa  390,  45  Am.  St. 
Rep.  240. 

Maine.  —  Stevens  v.  Kelley,  78  Me.  445,  57 
Am.  Rep.  813. 

Michigan.  —  Hoag  v.  Place,  93  Mich.  450; 
Clute  v.  Fisher,  65  Mich.  48;  Bigelow  v.  Shaw, 
65  Mich.  341,  8  Am.  St.  Rep.  902. 

New  York.  —  Myer  v.  Whitaker,  (Supm.  Ct.) 
55  How.  Pr.  (N.  Y.)  376;  Dodge  v.  Berry,  26 
Hun  (N.  Y.)  246. 

Pennsylvania.  —  Searle  v.  Gardner,  22  W.  N. 
C.  (Pa.)  73,  (Pa.  1888)  13  Atl.  Rep.  835. 

Wisconsin.  —  Revsen  v.  Roate,  92  Wis.  543. 

Title  to  Bed  of  Lake  or  Pond  Like  That  to  Bed  of 
River.  —  The  presumption  is  that  lands  under 
the  waters  of  inland  nonnavigable  ponds  and 
lakes  belong  to  the  proprietors  of  the  adjoin- 
ing lands,  and  the  same  rule  applies  in  the 
legal  construction  of  grants  of  land  bounded  on 
them  as  is  applied  10  conveyances  bounded  on 
fresh-water  streams.  Gouverneur  v.  National 
Ice  Co.,  134  N.  Y.  355,  30  Am.  St.  Rep.  609. 

A  Riparian  Owner  Is  Entitled  Not  Only  to  the 
Exclusive  Right  to  Harvest  Ice,  but  to  the  Ice  It- 
self. —  Hoag  v.  Place,  93  Mich.  450. 

4.  Where  Riparian  Owner  Owns  Entire  Bed  — 
Property  in  Ice  Forming  Thereon.  —  State  v.  Pott- 
meyer, 33  Ind.  402,  5  Am.  Rep.  224;  Brook- 
ville, etc.,  Hydraulic  Co.  v.  Butler,  91  Ind. 
134,  46  Am.  Rep.  580;  Stevens  v.  Kelley,  78 
Me.  445,  57  Am.  Rep.  813;  Bigelow  v.  Shaw, 
65  Mich.  341,  8  Am.  St.  Rep.  902;  Myer  v. 
Whitaker,  (Supm.  Ct.)  55  How.  Pr.  (N.  Y.)  376. 
See  infra,  this  title,  Respective  Rights  of  Mill 
Owner  and  Riparian  Proprietors. 

Contra.  —  But    see     Marshall     v.  Peters, 
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few  states  to  de  facto  navigable  streams  which  are  not  navigable  according  to 
the  common-law  rule  requiring  ebb  and  flow  of  the  tide  to  make  a  stream 
navigable.1 

Where  Title  of  Riparian  Owner  Does  Not  Extend  to  Bed.  —  If  the  deed  under  which  a 
riparian  owner  holds  expressly  fixes  his  boundary  at  the  water's  edge  he  takes 
no  title  to  any  part  of  the  bed  of  the  water  and  has  no  right  to  harvest  ice 
thereon;2  or  if  the  bed  of  the  unnavigable  stream  has  never  passed  from  the 
general  government,  any  appropriator  is  entitled  to  the  ice  formed  thereon 
who  can  obtain  it  without  trespassing  on  the  lands  of  riparian  owners.3 

4.  Harvesting  Ice  as  Affecting  Rights  of  Other  Riparian  Owners.  —  The  owner 
of  land  covered  by  water  is  entitled  to  gather  ice  therefrom  for  all  purposes 
so  far  as  such  purposes  are  reasonable  and  do  not  affect  the  rights  of  others  on 
the  stream.4 

Temporarily  Damming  Up  Stream  to  Make  Ice  Pond.  —  Ponds  on  unnavigable  Streams 
from  which  ice  may  be  taken  in  the  winter  season  may  be  made  by  riparian 
owners  to  collect  and  retain  the  water  to  a  reasonable  extent.5 

Pollution  of  Stream  by  Upper  Biparian  Owner.  —  The  right  of  a  riparian  owner  to 
have  the  stream  which  bounds  or  goes  through  his  land  flow  in  its  natural 
state  regards  the  quality  as  well  as  the  quantity  of  water,  and  a  lower  riparian 
owner  may  maintain  an  action  for  damages  against  6  persons  above  him  or 
restrain  them  from  polluting  such  stream  to  the  injury  of  the  ice  which  he  is 
entitled  to  gather  therefrom.7 

Owners  of  Land  under  Navigable  Water.  —  The  grantee  of  lands  under  navigable 
water  in  front  of  his  uplands  cannot  restrain  the  grantee  of  similar  adjoining 
lands  under  water  from  erecting  thereon  dikes  which  will  prevent  the  first- 
mentioned  grantee  from  taking  ice  across  them  to  his  own  premises.8 


(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  218, 
in  which  case  it  was  held  that  the  water  in  a 
running  stream  can  never  become  the  absolute 
property  of  a  riparian  proprietor,  even  though 
he  owns  both  banks  and  the  stream  passes 
wholly  through  his  lands;  that  all  the  property 
that  he  can  acquire  in  flowing  water  is  a  right 
to  its  use;  that  Ihe  ice  forming  on  the  waters 
is  noi  his  absolute  property  so  that  he  can  sell 
or  dispose  of  it  as  he  could  the  trees  and  tim- 
ber or  the  earth  and  minerals  on  his  farm. 
See  infra,  this  section,  Harvesting  Ice  as 
Affecting  Rights  of  Other  Riparian  Owners. 

It  Is  an  Indictable  Offense  to  Take  Ice  Without 
the  Consent  of  the  Owner  of  Land  over  Which  It  Is 
Found.  —  State  v.  Poitmeycr,  33  Ind.  402,  5 
Am.  Rep.  224. 

1.  See  supra,  this  section.  Under  Common- 
law  Rules  as  to  Navigable  Waters. 

2.  Where  Land  Is  Described  as  Bounded  by  Low- 
water  Mark  the  Grantee  Cannot  Cut  Ice.  —  Allen 
v.  Weber,  80  Wis.  531,  27  Am.  St.  Rep.  51. 

Effect  of  Reservation  of  Use  of  Lands  under 
Water.  —  A  reservation  in  a  grant  of  land  of 
"  the  right  or  use  of  the  land  adjoining  the 
pond  over  which  the  waters  mav  flow  now  or 
hereafter  "  gives  to  the  grantor  the  possession 
of  such  lands  when  covered  by  the  waters  of 
the  pond  up  to  high-water  mark,  and  enables 
him  to  maintain  trespass  against  any  one  cut- 
ting ice  on  the  overflowed  lands  at  any  time. 
Swan  v.  Goff,  39  N.  Y.  App.  Div.  95. 

3.  Where  Title  to  Bed  of  Unnavigable  River  in 
General  Government.  —  Brown  v.  Cunningham, 
82  Iowa  512;  Srrrin  v.  Grefe,  67  Iowa  I96. 

When  Navigablo  River  Declared  Not  Navigable, 
Riparian  Proprietor's  Boundaries  Not  Extended,  — 
The  plaintiff  owned  land  under  patents  from 


the  government  which  bounded  the  land  by 
meandering  lines,  following  the  banks  of  a 
river.  When  the  patents  were  issued  the  river 
was  regarded  as  navigable,  but  afterwards 
Congress  declared  the  river  unnavigable.  In 
an  action  against  a  person  taking  ice  from  the 
middle  of  the  stream,  the  court  held  that  the 
Act  of  Congress  did  not  have  the  effect  to  ex- 
tend the  plaintiff's  boundary  to  the  middle  of 
the  stream,  and  hence  that  he  could  not  recover 
the  value  of  ice  taken  from  the  stream  by 
the  defendant.  Serrin  v.  Grefe,  67  Iowa 
196. 

4.  Marsh  p.  McNider,  88  Iowa  390,  45  Am. 
St.  Rep.  240. 

5.  Temporary  Detention  of  Water  for  Pond.  — 

The  detention  of  a  nonnavigable  stream  for 
two  or  three  days  while  a  pond  is  filling  in 
order  that  ice  may  be  formed  thereon  is  not  an 
unreasonable  detention  which  will  constitute 
an  actionable  injury  to  the  lower  proprietors. 
Gehlen  v.  Knorr,  101  Iowa  700. 

The  using  of  a  stream  to  harvest  ice  is  a 
reasonable  use.  The  riparian  owner  may 
dam  the  stream  and  make  a  pond  for  ice,  and 
may  drain  it  and  hold  back  the  waters  for  a 
reasonable  time  so  as  to  cleanse  the  pond  in 
order  that  the  ice  may  be  pure.  Dc  Haun  v. 
Bean,  29  II un  (N.  Y.)  236. 

6.  Sec  the  title  WATERS  and  Watercourses. 

7.  Pollution  of  Stream  Enjoined  at  Suit  of  Lower 
Riparian  Owner. —  Finger  v.  Kingston,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  175.  See  the  titles 
Injunctions;  Waters  and  Watercourses. 

8.  Inability  of  Ono  Owner  of  Land  undor  Navi- 
gablo Water  to  Restrain  Another  from  Eroding 
Dikes. —  Knickerbocker  Ice  Co.  v.  Shultz,  116 
N.  Y.)  382,  affirming  41  Hun  (N.  Y.)  458. 
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IV.  Right  of  Public  to  Haevest  Ice  on  Public  Watebs  —  1.  "  Great 
Ponds"  in  the  New  England  States.  —  Under  the  laws  of  some  of  the  New 
England  States  —  for  instance,  Maine,  New  Hampshire,  and  Massachusetts  — 
"  great  ponds  "  1  are  public  property,  the  right  of  reasonably  using  and  enjoy- 
ing which  is  common  to  all ;  hence  the  privilege  of  harvesting  ice  upon  such 
ponds  for  use  or  for  sale  is  a  common  right  which  may  be  exercised  by  any 
citizen  who  can  obtain  access  to  such  public  bodies  of  water  without  trespass- 
ing upon  the  lands  of  other  persons.2  The  sole  advantages,  therefore,  which 
a  person  whose  lands  are  bounded  by  such  waters  may  have  over  others  not 
so  situated  may  in  general  be  said  to  be  limited  to  his  ability  to  harvest  ice 
without  trespassing,  and  his  right  to  erect  stagings  and  platforms  in  front  of 
his  lot  for  use  in  filling  his  icehouses.3  The  title  of  the  state  in  these  ponds, 
and  the  consequent  right  of  the  public  to  harvest  ice  thereon,  do  not  exist 
above  low-water  mark.  The  right  to  harvest  ice  forming  between  high -water 
and  low-water  marks  belongs,  therefore,  exclusively  to  the  property  owner 
whose  land  the  water  may  cover.4 

The  Eemedy  for  an  Unreasonable  or  Excessive  Use  of  the  Liberty  of  Ice  Harvesting  is  by 
indictment.5 

What  Constitutes  Appropriation  of  Ice  on  Great  Ponds.  —  So  long  as  it  remains  uncut, 
ice  upon  great  ponds  constitutes  a  part  of  the  realty,6  but  any  person,  by 
appropriating  and  securing  such  ice  in  the  exercise  of  the  general  public  right, 
may  acquire  title  to  the  portion  so  appropriated.  What  acts  amount  to  a 
sufficient  appropriation  depends  upon  the  facts  of  the  case,7  in  the  absence  of 


1.  See  the  title  Lakes  and  Ponds;  also  the 
title  Fish  and  Fisheries,  vol.  13,  p.  572. 

2.  Bight  of  Public  to  Harvest  Ice  on  "Great 
Ponds  "  —  Maine.  —  Brastow  v.  Rockport  Ice 
Co.,  77  Me.  100;  Barrett  v.  Rockport  Ice  Co., 
84  Me.  155;  McFadden  v.  Haynes,  etc.,  Ice 
Co.,  86  Me.  319. 

Massachusetts.  —  People's  Ice  Co.  v.  Daven- 
port. 149  Mass.  322,  14  Am.  St.  Rep.  425; 
Tudor  v.  Cambridge  Water  Works,  1  Allen 
(Mass.)  164;  Gage  v.  Sieinkrauss,  131  Mass. 
222;  Rowell  v.  Doyle,  131  Mass  474;  Hittin- 
ger  v.  Eames,  121  Mass.  539;  Slater  v.  Gunn, 
170  Mass.  509:  West  Roxbury  v.  Stoddard,  7 
Allen  (Mass.)  158;  Paine  v.  Woods,  108  Mass. 
160;  Fay  v.  Salem,  etc.,  Aqueduct  Co.,  ill 
Mass.  27;  Com.  v.  Vincent,  108  Mass.  441; 
Rockport  v.  Websier,  (Mass.  1899)  54  N.  E. 
Rep.  852. 

New  Hampshire.  —  Concord    Mfg.    Co.  v. 
Robertson,  66  N.  H.  I. 
Beasonable  Use  of  Pond  for  Ice  Harvesting.  — 

The  total  quantity  of  ice  that  may  be  taken  by 
all  persons  from  a  "  great  pond  "  is,  as  to  the 
owners  of  a  mill  on  a  stream  flowing  from  the 
pond,  limited  to  what  will  constitute  a  reason- 
able use  of  the  pond,  which  is  the  extent  of  the 
■water  right  attached  to  the  soil  and  vested  in 
the  owner  of  the  basin  through  which  the 
water  flows.  Concord  Mfg.  Co.  v.  Robertson, 
66  N.  H.  1. 

Ponds  Containing  More  than  Ten  Acres  Public. 

—  In  Maine  and  Massachusetts  all  ponds  con- 
taining  more  than  ten  acres  are  public  ponds, 
and  the  right  to  cut  ice  upon  them  is  a  public 
right  free  to  all.  Brastow  v.  Rockport  Ice 
Co.,  77  Me.  100;  West  Roxbury  v.  Stoddard, 
7  Allen  (Mass.)  158. 

A  Person  Whose  Land  Borders  on  a  Great  Pond 
Can  Convey  No  Ice  Privileges  Therein.  —  Gage  v. 
Steinkrauss,  131  Mass.  222. 

Massachusetts  Statutes  Do  Not  Interfere  with 
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Bights  of  Public  in  Ice  on  Great  Ponds.  —  Neither 
Gen.  Stat.  Mass.,  c.  61,  §  1,  authorizing  the 
forming  of  corporations  for  the  purpose  of 
harvesting  and  selling  ice,  nor  Gen.  Stat. 
Mass.,  c.  161,  §  73,  punishing  malicious  in- 
juries to  "  any  ice  upon  any  waters  within 
this  state,  from  which  ice  is  or  may  be  taken 
as  an  article  of  merchandise,  whereby  the  tak 
ing  thereof  is  hindered  or  the  value  thereof 
diminished  for  that  purpose,"  restricted  in  any 
degree  the  common  right  of  the  public  to  the 
ice  on  great  ponds,  or  conferred  peculiar  rights 
upon  any  corporations  or  individuals  in  respect 
thereto.    Hittinger  v.  Eames,  121  Mass.  539. 

3.  Bight  of  Littoral  Proprietor  to  Erect  Stagings 
for  Harvesting  Ice.  —  Concord  Mfg.  Co.  v. 
Robertson,  66  N.  H.  1. 

Statute  Creating  Great  Ponds  Does  Not  Give 
Bight  to  Trespass.  —  Slater  v.  Gunn,  170  Mass. 
509- 

4.  Bight  of  Public  to  Harvest  Ice  Does  Not  Ex- 
tend Above  Low-water  Mark.  —  McFadden  v. 
Haynes,  etc.,  Ice  Co.,  86  Me.  319.  See  also 
Fay  v.  Salem,  etc.,  Aqueduct  Co.,  111  Mass. 
27;  Paine  v.  Woods,  108  Mass.  170. 

5.  Bemedy  by  Indictment  for  Unreasonable 
Harvesting  of  Ice.  —  West  Roxbury  v.  Stod- 
dard, 7  Allen  (Mass.)  158:  Hittinger  v.  Eames, 
121  Mass.  539. 

Bill  in  Equity. —  If  a  person  has  acquired 
title  to  a  portion  of  the  land  under  a  great 
pond  and  to  the  right  of  cutting  ice  above  such 
portion,  an  injury  to  his  rights  in  the  pond 
constitutes  a  nuisance  and  entitles  him  to  re- 
lief in  equity.  Tudor  v.  Cambridge  Water 
Works,  1  Allen  (Mass.)  164.  In  this  case  the 
plaintiffs  title  was  admitted  by  demurrer.  As 
to  the  actual  state  of  his  title,  see  Hittinger  v. 
Eames,  121  Mass.  53q. 

6.  People's  Ice  Co.  v.  Davenport,  149  Mass. 
324,  14  Am.  St.  Rep.  425. 

7.  Insufficient  Acts  of  Appropriation.  —  It  has 
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special  legislation.1 

2.  Canals  in  Illinois  and  Indiana.  —  In  Illinois  and  Indiana  the  states 
acquired  the  fee  simple  to  the  lands  appropriated,  respectively,  for  the  Illinois 
and  Michigan  canal  and  for  the  Wabash  and  Erie  canal;  hence  the  right  to 
harvest  ice  on  such  canals  is  a  public  right,  subject  only  to  the  ability  of  the 
citizen  to  obtain  access  to  such  canals  without  trespassing  upon  the  lands  of 
other  persons.*  In  the  latter  state  it  was  held  that  ice  forming  on  a  large 
pond  produced  by  the  canal  company  in  the  exercise  of  the  right  to  overflow 
belongs  to  the  owner  of  the  land  on  which  it  is  formed.3 

V.  Recovery  of  Damages  for  Confiscation  or  Destruction  of  Ice  Crop.  — 
Where  an  ice  crop  belonging  to  dne  person  is  taken  or  destroyed  by  another, 
the  former  may  maintain  trespass  for  such  removal  4  or  an  action  sounding  in 
damages  for  such  destruction." 

What  Amounts  to  Appropriation  of  Ice  on  Public  Waters.  —  Since  ice  on  public  waters 
belongs  to  the  first  appropriator,6  the  right  to  maintain  an  action  against  one 
who  destroys  or  removes  ice  from  such  waters  depends  on  the  sufficiency  of 
previous  acts  of  appropriation  by  the  plaintiff.  Upon  this  question  the  deci- 
sions are  inharmonious.  The  result  of  some  of  the  cases  is  that  a  person  may 
acquire  property  in  the  ice  on  a  public  stream,  provided  the  part  taken  is 
reasonable  in  extent  and  in  all  other  respects,  by  indicating  the  portion  appro- 
priated and  by  expending  money  in  operations  preliminary  to  the  actual  har- 
vesting or  in  measures  looking  to  the  proper  preservation  and  disposal  of  the 
harvested  ice.7  Other  authorities,  holding  that  marking  out  on  public  waters 
the  portion  of  ice  designed  to  be  cut  and  making  preparations  to  cut  the  same 
gives  no  right  of  property,  would  appear  to  indicate  that  actual  harvesting  is 
necessary  to  defeat  the  right  of  the  public  in  ice  on  public  waters.8 

Measure  of  Damages.  —  In  an  action  to  recover  damages  for  the  confiscation  of 
a  crop  of  ice,  the  measure  of  damages  is  the  value  of  the  ice  after  its  conver- 
sion into  a  chattel.9    Where,  however,  the  action  is  one  to  recover  damages 


been  held  that  a  person  cannot  acquire  title  to 
the  ice  on  a  great  pond  by  staking  off  a  portion 
thereof,  Barrett  v.  Rockport  Ice  Co.,  84  Me. 
155;  or  by  scraping  the  snow  therefrom.  Row- 
ell  v.  Doyle,  131  Mass.  474;  or  by  both, 
People's  Ice  Co.  v.  Davenport,  149  Mass.  324, 
14  Am.  St.  Rep.  425. 

1.  In  Barrett  v.  Rockport  Ice  Co.,  84  Me. 
155,  the  court  pointed  out  that  "  the  legislature 
may  regulate  the  essential  acts  of  possession 
which  shall  constitute  a  legal  appropriation  of 
a  given  quantity  of  the  ice,"  as  in  the  case  of 
fisheries.  See  the  title  Fish  and  Fisheries, 
vol.  13,  pp.  567,  572. 

2.  Right  to  Harvest  Ice  on  Canals.  —  Card  v. 
McCaleb,  69  111.  314;  Water  Works  Co.  v. 
Burkhart,  41  Ind.  364,  overruling  Edgerton 
v.  Huff,  26  Ind.  35;  Cromie  v.  Wabash,  etc., 
Canal,  71  Ind.  208.  See  also  the  title  Canals, 
vol.  5,  p.  116. 

3.  Ice  Formed  on  Pond  Mado  by  Overflow  from 
Canal  —  Ownership  in  Owner  of  Soil.  —  Brook- 
villo,  etc.,  Hydraulic  Co.  v.  Butler,  91  Ind.  134, 
4^1  Am.  Rep.  580. 

4.  Right  of  Owner  of  Ice  to  Maintain  Trespass 
for  Removal.  —  Washington  Ice  Co.  v.  Shoriall, 
lot  111.  46,  40  Am.  Rep.  196;  Bigelowr.  Shaw, 
65  Mich.  341,  8  Am.  St.  Rep.  902;  Clule  v. 
Fisher,  65  Mich.  48;  Hickey  v.  Hazard,  3  Mo. 
App\  480. 

5.  Right  of  Owner  of  Ice  to  Maintain  Action  for 
Destruction.  —  Stauffcr  v.  Miller  Soap  Co.,  151 
Pa.  St.  330;  People's  Ice  Co.  v.  The  Steamer 
Excelsior,  43  Mich.  336,  44  Mich.  229,  38  Am. 
Rep.  246. 
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6.  Wood  v.  Fowler,  26  Kan.  682;  Barrett  v. 
Rockport  Ice  Co.,  84  Me.  155. 

7.  Appropriation  Sufficient  to  Authorize  Main- 
tenance of  Action  for  Destruction  or  Confiscation. 

—  Brown  v.  Cunningham,  82  Iowa  512;  Wood- 
wan  v.  Pitman,  79  Me.  465,  1  Am.  St.  Rep.  342 
{dictum);  Hickey  v.  Hazard,  3  Mo.  App.  480. 

A  person  who  has  surveyed,  marked,  and 
slaked  oft  ice,  previously  unappropriated, 
upon  public  waters;  and  has  expended  money 
to  preserve  it  and  make  it  valuable  for  use 
and  as  a  commercial  commodity,  has  a  posses- 
sion sufficient  10  support  an  action  for  trespass. 
Hickey  v.  Hazard,  3  Mo.  App.  480. 

8.  See  supra,  this  title,  JRight  of  Public  to 
Harvest  Ice  on  Public  Waters —  "  Great  Ponds" 
in  the  New  England  States. 

In  People's  Ice  Co.  v.  Davenport,  149  Mass. 
322,  14  Am.  St.  Rep.  425,  Morton,  C.  J.,  said: 
"  The  case  is  not  like  one  of  capturing  ani- 
mals /era  natura',  or  of  taking  possession  of 
derelict  property.  It  is  more  analogous  to  the 
case  of  a  tenant  in  common  attempting  to  take 
possession  of  a  part  of  the  common  estate  by 
staking  it  off  and  thus  excluding  his  co- 
tenants." 

9.  Measure  of  Damages  Where  Ice  Crop  Confis- 
cated.—Where  a  defendant  appropriates  un- 
harvested  ice  belonging  to  another,  the  meas- 
ure of  damages  for  such  wrongful  taking  is 
the  value  of  the  ice  as  soon  as  it  is  made 
a  chattel  —  that  is,  when  scraped,  plowed, 
sawed,  cut,  and  severed,  ready  for  removal. 
The  rule  is  analogous  to  that  in  cases  wheic 
coal  is  wrongfully  taken   from  the  soil  of 
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for  the  destruction  of  an  immature  crop  of  ice,  it  has  been  held  that  where 
there  is  no  malice  or  wantonness  on  the  part  of  the  destroyer,  actual  compen- 
sation, taking  into  consideration  all  the  circumstances  of  the  particular  case, 
is  the  proper  measure.1 

VI.  Harvesting  of  Ice  as  Interfering  with  Right  of  Travel  over  Ptjblio 
Waters.  — -  Where  waters  are  public  highways,  the  public  may  exercise  its 
right  to  travel  over  them  when  covered  with  ice,  for  its  right  to  use  such 
highways  for  the  purpose  of  travel  is  not  suspended  in  winter  because  the 
waters  are  impassable  for  boats.2  But  this  right  to  travel  is  not  paramount  to 
the  right  to  cut  ice,  and  the  exercise  of  each  right  must  be  had  with  a  due 
consideration  of  the  other;  both  the  traveleVs  and  the  ice  gatherers  are  par- 
takers in  a  common  right,  and,  being  such,  must  exercise  their  right  reason- 
ably under  all  the  circumstances  of  the  case.3 

Criminal  Prosecution  for  Obstruction  of  Travel.  —  Such  interference  with  the  public 
right  of  passage  along  such  public  highway  may  be  criminal,  and  a  prosecution 
may  be  had  therefor  by  indictment.4 

Civil  Liability  for  Damage  inflicted.  —  Since  the  public  has  a  right  to  travel  on 
the  ice  over  a  public  river,  any  one  who  cuts  a  hole  in  such  ice,  in  or  near  the 


another.  Washington  Ice  Co.  v.  Shortall,  101 
111  46,  40  Am.  Rep.  196. 

1.  Actual  Compensation  Measure  of  Damages.  — 

Where  there  is  no  market  for  the  ice  at  the 
time  and  place  of  destruction,  the  damage  is 
the  value  of  the  ice  in  the  nearest  market,  less 
the  expense  of  harvesting  and  transportation 
and  less  the  value  of  the  ice  which  would  be 
lost  in  handling  and  in  such  transportation; 
and  to  this  end  the  defendant  may  show  that 
the  quality  of  the  ice  was  inferior  to  that  which 
brought  a  given  price  at  such  market,  and  that 
the  cost  of  harvesting  and  housing  it  would 
have  been  greater  than  the  amount  claimed  by 
the  plaintiff.  Stauffer  v.  Miller  Soap  Co.,  151 
Pa.  St.  330,  31  W.  N.  C.  (Pa.)  13. 

Measure  of  Damages  where  Ice  Wantonly  De- 
stroyed. —  Where  the  ice  was  wantonly  de- 
stroyed, the  measure  of  damages  was  held  to 
be  the  value  of  so  much  as  would  probably 
have  been  saved  for  market,  less  the  expense 
of  storing  it.  When  the  full  extent  of  the  loss 
of  ice  can  be  estimated  with  reasonable  cor- 
rectness, in  view  of  the  uncertainty  whether  it 
would  have  reached  maturity,  the  damages 
may  be  estimated  accordingly,  and  need  not 
be  confined  to  the  actual  loss  at  the  time  of  the 
destruction  of  the  ice.  People's  Ice  Co.  v.  The 
Steamer  Excelsior,  44  Mich.  229,  38  Am.  Rep. 
246. 

2.  Right  of  Public  to  Use  Highways  Covered 
with  Ice  for  Public  Travel.  —  State  v.  Wilson,  42 
Me.  9;  French  v.  Camp,  18  Me.  433,  36  Am. 
Dec.  728;  Woodman  v.  Pitman,  79  Me.  456,  I 
Am.  St.  Rep.  342;  West  Roxbury  v.  Stoddard, 
7  Allen  (Mass.)  158;  Com.  v.  Christie,  13  Pa. 
Co.  Ct.  149;  Dinn  v.  Reg.,  I  Has.  &  War.  (P. 
E.  Island)  361;  Cullerton  v.  Miller,  26  Ont. 
36. 

He  who  appropriates  to  his  use  for  ice  fields 
apart  of  a  public  highway  —  e.  g.,  a  part  of 
the  Penobscot  river  —  should,  after  the  ice  has 
been  cut  into,  so  guard  the  tract  occupied  by 
him  as  not  to  be  likely  to  expose  to  danger 
travelers  who  may  innocently  intrude  thereon. 
Woodman  v.  Pitman,  79  Me.  456,  1  Am.  St. 
Rep.  342. 

3.  Rights  of  Travelers  and  Ice  Gatherers  to  Be 


9r4 


Exercised  with    Consideration  for  Opponent. — 

People's  Ice  Co.  v.  The  Steamer  Excelsior,  44 
Mich.  229,  38  Am.  Rep.  246;  Woodman  v. 
Pitman,  79  Me.  456,  1  Am.  St.  Rep.  342. 

The  Right  of  Navigation  Being  Paramount  to 
the  right  to  gather  ice  and  to  other  private 
uses  of  navigable  streams,  no  action  lies  for 
an  incidental  and  necessary  destruction  of  ice 
by  the  exercise  of  the  right  of  navigation. 
McDonald  v.  Lake  Simcoe  Ice,  etc.,  Co..  29 
Ont.  247,  reversed  on  the  facts,  26  Ont.  App. 
411.  A  liter,  when  the  destruction  is  unneces- 
sary and  wanton.  People's  Ice  Co.  v.  The 
Steamer  Excelsior,  44  Mich.  229,  38  Am.  Rep. 
246,  43  Mich.  336. 

Where  Destruction  of  Ice  Unnecessary  for  Navi- 
gation. —  The  plaintiff  was  the  owner  of  a  lot 
bounded  by  the  edge  of  a  lake,  and  also  the 
owner  of  an  adjoining  lot  covered  by  the 
waters  of  the  same  lake.  He  being  entitled 
to  the  ice  which  formed  on  the  water  lot,  and 
having  the  right  to  cut  and  make  use  of  it  for 
his  profit,  and  no  person  being  entitled  to  cut 
it  except  in  the  bona  Jide  exercise  of  the  public 
easement  of  navigation,  the  defendants  were 
not,  by  cutting  channels  through  it  in  which 
to  float  to  the  shore  blocks  of  ice  cut  by 
them  beyond  the  limits  of  the  plaintiff's  water 
lot,  exercising  that  easement.  McDonald  v. 
Lake  Simcoe  Ice,  etc..  Storage  Co.,  26  Ont. 
App.  411,  reversing  29  Ont.  247. 

The  Obstruction  of  a  Navigable  Water  Way  for 
the  purpose  of  excluding  salt  water  from  a 
pond  used  for  ice  harvesting  is  a  public  nui- 
sance, in  the  absence  of  the  proper  legal  au- 
thority for  creating  the  obstruction.  Dyer  v. 
Curtis,  72  Me.  181. 

4.  Such  Obstruction  Prosecuted  by  Indictment. 
—  State  v.  Wilson,  42  Me.  9;  West  Roxbury  v. 
Stoddard,  7  Allen  (Mass.)  158;  Dinn  v.  Reg., 
1  Has.  &  War.  (P.  E.  Island)  361. 

In  Com.  v.  Christie,  13  Pa.  Co.  Ct.  149,  it 
was  held  that  where  a  person  cut  ice  in, the 
river  so  as  to  obstruct  and  interfere  with  a 
winter  way  across  the  river,  which  had  each 
winter  been  used  by  the  public  as  a  highway, 
it  was  an  interference  with  the  right  of  passage 
and  was  an  indictable  offense. 
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traveled  way,  is  civilly  liable  for  injuries  thereby  occasioned  to  a  person  pass- 
ing over  such  way.1 

VII.  Respective  Rights  of  Mill  Owner  and  Riparian  Proprietors  — 
1.  Right  to  Harvest  Ice  Is  in  Owner  of  Land.  —  Where  riparian  owners,  whether 
of  the  whole  or  the  half  of  the  bed  of  the  stream,  as  the  case  may  be,  or  their 
predecessors  in  title,  grant  to  a  mill  owner  the  right  to  flow  their  land  by 
means  of  a  dam,  in  order  to  raise  the  water  for  the  purpose  of  propelling  his 
machinery,  such  mill  owner  acquires  no  title  to  the  ice  which  may  form  on 
the  water;2  the  right  to  harvest  such  ice,  in  the  absence  of  special  contract 
or  of  a  prescriptive  right  on  the  part  of  the  mill  owner,3  belongs  exclusively 
to  the  riparian  owner  by  virtue  of  his  ownership  of  the  land  on  which  it 
formed.4 

Doctrine  Denied.  —  In  two  jurisdictions  this  doctrine  has  been  denied,  it  hav- 
ing been  held  that  the  right  to  overflow  land  by  means  of  a  dam  gives  to  the 
grantee  mill  owner  the  exclusive  right  to  harvest  ice  which  may  be  formed 
over  such  land.5  Later  decisions  in  the  courts  of  the  same  states,  however, 
would  indicate  that  both  decisions  have  been  overruled.6 

2.  Ice  Harvesting  as  Affecting  Mill  Owner's  Right  of  Flowage.  —  Where  ice  is 
harvested  on  a  millpond  by  a  riparian  owner,  or  is  harvested  by  riparian 
owners  above  the  pond  on  the  same  stream,  the  mill  owner  has  no  ground  of 
complaint  unless  his  water  power  is  thereby  substantially  and  injuriously 
lessened.7  In  the  absence,  therefore,  of  proof  of  facts  from  which  such  a 
conclusion  may  properly  be  reached,  the  mill  owner  may  not  recover  in  a  suit 
for  damages  against  the  riparian  proprietor  for  harvesting  the  ice;8  nor  may 
he  maintain  an  action  in  equity  restraining  the  riparian  owner  from  continu- 


1.  Civil  Liability  for  Damages  Inflicted  by  Cut- 
ting Hole  in  Ice  on  Public  River.  —  French  v. 
Camp,  18  Me.  433,  36  Am.  Dec.  728;  Woodman 
v.  Pitman,  79  Me.  456,  1  Am.  St.  Rep.  342; 
Sowles  v.  Moore,  65  Vt,  322. 

2.  Right  to  Use  Water  for  Mill  Purposes  Does 
Not  Give  Right  to  Harvest  Ice  —  Connecticut.  — 
Howe  v.  Andrews,  62  Conn.  398. 

Indiana.  — Julien  v.  Woodsmall,  82  Ind.  568. 

Maine.  —  Stevens  v.  Kelley,  78  Me.  445,  57 
Am.  Rep.  813. 

Nebraska.  —  Eidemiller  Ice  Co.  v.  Guthrie, 
42  Neb.  238. 

New  York.  —  Dodge  v.  Berry,  26  Hun  (N. 
Y.)  246;  Hazleton  v.  Webster,  20  N.  Y.  App. 
Div.  177. 

Pennsylvania.  —  Searle  v.  Gardner,  22  W.  N. 
C.  (Pa.)  73,  (Pa.  1888)  13  Atl.  Rep.  835. 

Wisconsin.  —  Reysen  v.  Roate,  92  Wis.  543. 

3.  Prescriptive  Right.  —  Hoag  v.  Place,  93 
Mich.  450. 

4.  Right  to  Harvest  Ice  in  Owner  of  Land  on 
Which  It  Forms  —  Indiana.  —  Julien  v.  Wood- 
small,  82  Ind.  568. 

Maine.  —  Stevens  v.  Kelley,  78  Mc.  445,  57 
Am.  Rep.  813. 

Michigan.  —  Bigelow  v.  Shaw,  65  Mich.  341, 
8  Am.  St.  Rep.  902. 

New  York.  —  Dodge  v.  Berry,  26  Hun  (N. 
Y.)  246;  Hazleton  v.  Webster,  20  N.  Y.  App. 
Div.  177:  Swan  v.  Goff,  39  N.  Y.  App.  Div.  95. 

Pennsylvania.  —  Searle  v.  Garrlner,  22  W.  N. 
C.  (Pa.)  73.  (Pa.  1888)  13  Atl.  Rep.  835. 

Wisconsin.  —  Reysen  v.  Roate,  92  Wis.  543. 

Mill  Owner's  Liability  for  Unnecessary  Destruc 
tion  of  Ice  Field.  —  Where  the  owner  of  a  mill- 
dam  destroys  the  ice  field  by  purposely  and 
unnecessarily  drawing  the  water  from  the 
pond,  he  is  liable  to  the  owner  of  the  land 


under  the  pond.  Stevens  v.  Kelley,  78  Me. 
445,  57  Am.  Rep.  813;  Eidemiller  Ice  Co.  v. 
Guthrie,  42  Neb.  238. 

5.  Mill  Owner  Held  Entitled  to  Ice  Forming  on 
Pond,  —  In  Mill  River  Woolen  Mfg.  Co.  v. 
Smith,  34  Conn.  462,  it  was  held  that  though 
the  grantee  of  land  bounded  by  an  artificial 
millpond,  and  not  expressly  by  the  margin, 
takes  to  the  middle  oi  the  stream  from  which 
such  pond  is  formed,  as  if  no  pond  existed,  yet 
in  such  case  the  owner  of  the  water  of  the  mill- 
pond, and  not  the  riparian  owner  as  the 
owner  of  the  soil,  has  the  right  to  harvest  ice 
formed  on  such  pond. 

In  Myer  v.  Whitaker,  (Supm.  Ct.  Spec.  T.)  5 
Abb.  N.  Cas.  (N.  Y.)  172,  it  was  held  that  a 
grant  by  a  riparian  owner  to  a  person  contem- 
plating the  erection  of  a  mill,  of  the  right  to 
flow  his  land  by  means  of  a  dam  on  the  stream 
below,  gives  to  the  grantee  the  exclusive  right 
to  harvest  there  the  ice  which  may  form  over 
such  land,  on  the  waters  of  the  pond  thus 
made.  See  also  Marshall  Peters,  (Supm. 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  218. 

6.  See  Howe  i.  Andrews,  62  Conn.  39S,  and 
Dodge  v.  Berry,  26  Hun  (N.  YO246,  heretofore 
cited;  and  see  the  following  subdivision. 

7.  Mill  Owner  Cannot  Complain  unlesB  Water 
Power  Injuriously  Interfered  with.  —  l.athrop  v. 
Haley,  81  Iowa  649;  Eidemiller  Ice  Co.  v. 
Guthrie,  42  Neb.  238;  Dodge  v.  Berry,  26 
Hun  (N.  Y.)  246:  Searle  v.  Gardner,  22  W. 
N.  C.  (Pa.)  73,  (Pa.  1888)  13  Atl.  Rep.  835; 
Reysen  v.  Roate.  92  Wis.  543. 

8.  May  Not  Maintain  Action  Against  Riparian 
Owner.  —  Dodge  v.  Berry,  26  Hun  (N.  Y.)  246; 
Searle  p.  Gardner,  22  W.  N.  C.  (Pa.)  73,  (Pa. 
1888)  13  Atl.  Rep.  835;  Reysen  v.  Roate,  9a 
Wis.  543. 
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Definition. 


ing  to  harvest  such  ice.1  But  where  such  harvesting  inflicts  serious  injury  on 
the  mill  owner  he  may  recover  damages  therefor.2 

Injunction  Not  Granted  to  Restrain  Mill  Owner  from  Destroying  Ice  by  Venting  Water. — 

Since  the  owner  of  a  millpond  must  vent  the  water  for  the  use  of  the 
riparian  proprietors  and  the  mill  owners  below  him,3  an  injunction  at  the  suit 
of  a  riparian  owner  restraining  him  from  so  venting  the  water  will  not  lie:4 
although  if  he  wantonly  and  unnecessarily  draws  the  water  from  or  lowers  the 
water  in  the  pond,  and  by  so  doing  injures  or  destroys  the  ice  privilege  of  the 
owner  of  the  land  bordering  on  the  pond,  he  renders  himself  liable  in  damages 
to  such  owner.5 

VIII.  Ice-producing  Property  Passing  under  Eminent  Domain  Proceed- 
ings. —  Where  eminent  domain  statutes  authorize  the  taking  of  the  whole  fee 
for  the  public  purpose,  and  the  entire  fee  is  acquired  thereunder,  the  right  to 
harvest  ice  which  may  form  on  such  land  passes  from  the  owner  to  the  person 
or  corporation  acquiring  the  fee  by  the  eminent  domain  proceedings;  6  other- 
wise where  by  such  proceedings  a  mere  easement  is  acquired,  with  the  exer- 
cise of  which  the  taking  of  ice  will  not  interfere.7 

Value  of  Property  for  Ice  Harvesting  Considered.  —  In  condemnation  proceedings  the 
value  of  the  property  for  ice  harvesting  may  form  a  material  consideration 
in  estimating  its  value.8 


IDEM  SONANS.  —  Names  are  said  to 
difficulty  in  distinguishing  them  wher 
continued  usage  has  by  corruption  or 

1.  May  Not  Enjoin  Riparian  Owner.  —  Lathrop 

v.  Haley,  81  Iowa  649. 

2.  Right  of  Mill  Owner  to  Recover  where  Har- 
vesting Inflicts  Damage.  —  A  riparian  owner 
may  use  the  water  of  a  stream  flowing  over 
his  land  for  domestic  purposes,  for  watering 
his  cattle,  for  irrigation,  and  for  other  pur- 
poses. He  has  not,  however,  as  matter  of 
law,  the  right  to  harvest  ice  for  mercantile 
purposes  where  its  removal  would  cause  ma- 
terial injury  to  the  mill  owner.  Where  such 
removal  does  cause  such  injury,  the  mill 
owner  may  maintain  an  action  for  damages 
against  such  riparian  owner.  Howe  v.  An- 
drews, 62  Conn.  398.  See  also  Concord  Mfg. 
Co.  v.  Robertson,  66  N.  H.  1. 

If  the  formation  of  ice  ponds  and  the  har- 
vesting of  ice  thereon  by  riparian  owners 
should  constitute  such  a  diversion  of  the  water 
as  seriously  and  permanently  to  cripple  the 
operation  of  the  mills,  the  proprietors  could 
maintain  an  action  for  damages  against  ripa- 
rian owners,  or,  in  proper  cases,  enjoin  such 
diversion;  otherwise  if  the  operation  of  the 
mills  is  not  seriously  or  permanently  interfered 
with.  Gehlen  v.  Knorr,  101  Iowa  700;  Cum- 
mings  v.  Barrett,  10  Cush.  (Mass.)  186;  De 
Baun  v.  Bean,  29  Hun  (N.  Y.) 236,  affirmed  101 
N.  Y.  620. 

Special  Agreement  Enlarging  Rights  of  Ripa- 
rian Owner.  — The  mill  owner  may,  of  course, 
by  special  agreement,  give  to  the  riparian 
owners  the  right  to  cut  and  remove  unlimited 
quantities  of  ice,  and  he  may  thus  deprive 
himself  of  any  right  to  relief  though  the 
amount  cut  is  so  great  as  to  injure  or  destroy 
the  mill  privilege.  Hazleton  v.  Webster,  20 
N.  Y.  App.  Div.  177. 

3.  Right  and  Duty  of  Owner  of  Millpond  to  Vent 
Water  for  Benefit  of  Those  Below  Him.  —  Stevens 


be  idem  sonans  if  the  attentive  ear  finds 
1  pronounced,  or  if  common  or  long- 
abbreviation  made  them  identical  in 

v.  Kelley,  78  Me.  445,  57  Am.  Rep.  813;  Eide- 
miller  Ice  Co.  v.  Guthrie,  42  Neb.  238. 

4.  Injunction  Not  Granted  to  Restrain  Mill 
Owner  from  Destroying  Ice  by  Venting  Water.  — 

Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb  238. 

5.  Liability  of  Mill  Owner  for  Wanton  Destruc- 
tion of  Ice  by  Venting  Water.  —  Stevens  v.  Kel- 
ley, 78  Me.  445,  57  Am.  Rep.  813;  Eidemiller 
Ice  Co.  v.  Guthrie,  42  Neb.  238. 

6.  When  Fee  Is  Acquired.  —  Brookville,  etc., 
Hydraulic  Co.  v.  Butler,  qi  Ind.  134,  46  Am. 
Rep.  580.  See  also  Hyde  Park  v.  Washington 
Ice  Co.,  117  111.  233;  Ham  v.  Salem,  100  Mass. 
350;  and  the  title  Canals,  vol.  5,  p.  116. 

So  also  where,  under  condemnation  pro- 
ceedings, a  corporation  acquires  a  right  of  ex- 
clusive occupation  and  all  attending  riparian 
rights  for  such  time  as  the  iand  is  held  under 
the  charter.    Wright  v.  Woodcock,  86  Me.  113. 

7.  Easement  Only  Acquired.  —  Brookville.  etc., 
Hydraulic  Co.  v.  Butler,  qi  Ind.  134,  46  Am. 
Rep.  580.  See  also  the  title  Eminent  Domain, 
vol.  10,  p.  1201. 

A  Legislative  Grant  to  a  Town  of  the  Right  to 
Take  Water  from  a  Pond  does  not  put  an  end  to 
a  previously  existing  right  in  the  public  to 
take  ice  on  such  pond,  where  the  cutting  of  ice 
thereon  does  not  interfere  with  the  quantity  or 
purity  of  the  water  available  for  the  use  of  the 
town;  but  the  water  right  of  the  town  is  para- 
mount, and  if  the  taking  of  ice  affects  the 
purity  of  the  water,  it  may  be  enjoined. 
Rockport  v.  Webster,  (Mass.  1899)  54  N.  E. 
Rep.  852.  See  also  Dwight  Printing  Co.  v. 
Boston,  122  Mass.  587.  As  to  the  rule  of  con- 
struction here  applied,  see  the  title  Eminent 
Domain,  vol.  10,  p.  1100. 

8.  Hyde  Park  v.  Washington  Ice  Co.,  117 
111.  233.  See  also  the  title  Eminent  Domain, 
vol.  10,  p.  1161. 
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Definitions. 


pronunciation. 

variance.1 

IDENTICAL, 
IDENTIFY. 


Wrongly  spelling  names  which  are  idem  sonans  is  an  immaterial 

—  See  note  2. 

—  See  note  3. 


1.  Robson  v.  Thomas,  55  Mo.  582;  Simon- 
son  v.  Dolan,  114  Mo.  179;  Whelen  v.  Weaver, 
93  Mo.  430;  Chamberlain  v.  Blodgett,  96  Mo. 
482.  For  a  full  treatment  of  the  subject  see 
the  title  Names. 

2.  Identical  —  Similar.  —  An  action  was 
brought  for  the  infringement  of  a  patent  by 
making  nails  "  in  all  respects  identical  "  with 
those  made  by  the  patentee.  The  court  con- 
strued "  in  all  respects  identical  "  to  mean  "  in 
all  respects  similar,"  saying:  "  The  words  in 
their  literal  meaning  import  that  they  are  the 
same  nails.  The  word  identical,  when  used 
with  any  approach  to  accuracy,  has  this  im- 
port. But  it  seems  improper  to  conclude,  un- 
less there  be  no  alternative,  that  the  respond- 
ents, who  are  manufacturers,  are  here  sued 
only  in  respect  of  nails  sold  by  them  to  a  single 
trader.  It  is  to  be  observed  that  the  words  '  in 
all  respects  '  would  not  properly  be  used  with 
the  word  identical,  if  that  word  is  to  be  takea 
in  its  literal  sense."  Empire  State  Nail  Co. 
f.  American  Solid  Leather  Button  Co.,  71  Fed. 
Rep.  589.    See  generally  the  tide  Patents. 


3.  Identify.  —  The  trial  judge  stated  in  his 
charge  that  the  prosecuting  witness  identified 
the  defendants.  When  his  attention  was 
called  to  his  remarks,  he  said:  "  I  was  then 
depending  upon  my  recollection.  It  is  for  you 
to  say  what  the  evidence  is."  It  was  held  that 
the  remarks  did  not  reflect  upon  the  credibility 
of  the  witness.  The  appellate  court  said :  "It 
is  not  disputed  that  she  testified  without  hesi- 
tation to  her  identification  of  the  defendants  as 
her  assailants,  and  we  think  it  clear  that  the 
judge  used  the  word  identifies,  in  reference  to 
her  testimony,  in  a  colloquial  sense,  as  mean- 
ing '  asserts  their  identity.'  We  do  not  think 
the  jury  could  have  been  misled  by  the  re- 
mark. Moreover,  when  his  attention  was 
directed  to  it,  he  said  to  the  jury:  '  I  was  then 
depending  upon  my  recollection.  It  is  for 
you  to  say  what  the  evidence  is.'  It  was 
plainly  his  purpose  to  have  the  jury  under- 
stand that  they  were  not  to  consider  his  opinion 
of  the  credibility  of  the  witness,  if  he  bad 
seemed  to  express  it."  Com.  v.  Flynn,  165 
Mass.  153. 
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By  H.  T.  Tiffany. 

I  Definition,  918. 

IL  Presumption  from  Identity  of  Names,  918. 

1.  In  General,  918. 

2.  JVhat  Constitutes  Identity  of  Name,  gig. 

3.  demote  Transactions,  gig. 

4.  Identity  of  Plaintiff  and  Defendant,  gig. 

5.  As  Affecting  Judgment  in  Collateral  Proceeding,  919. 

6.  As  Affecting  Written  Instrument,  919. 

7.  Identity  of  Defendant  with  Person  Liable,  920. 

a.  In  Civil  Actions,  920. 

b.  In  Criminal  Prosecutions,  920. 

8.  Questions  of  Title,  920. 

9.  Parties  to  Judgments,  921. 

a.  In  Civil  Cases,  921. 

b.  In  Criminal  Cases,  921. 

m  Disputed  and  Doubtful  Identity,  922. 
IV.  Identity  of  Accused,  922. 
V.  Identity  of  Dead  Body,  923. 
VL  Particular  Classes  of  Evidence,  923. 

1.  Photographs,  923. 

2.  Handzvriting,  923. 

3.  Opinions,  924. 

4.  Hearsay,  924. 

CROSS-REFERENCES. 

See  also  the  titles  BASTARDY,  vol.  3,  p.  871;   EVIDENCE,  vol.  11,  p.  487, 

and  the  references  there  given;  MEDICAL  JURISPRUDENCE j  MUR- 
DER AND  MAN  SLA  UGHTER  ;  NAME. 

I.  Definition.  —  Identity  is  defined  as  the  state  of  being  the  same;  abso- 
lute sameness;  that  relation  which  anything  bears  to  itself.1 

II.  Presumption  from  Identity  of  Names  —  1.  In  General.  —  Generally 

speaking,  identity  of  names  is  prima  facie  evidence  of  identity  of  persons.* 

1.  Century  Diet.  Minnesota.  —  Morris  v.  McClary,  43  Minn. 

2.  Presumption  of  Identity  of  Persons  from  346. 

Identity    of   Names  —  England. — Simpson    v.  Missouri. — Gitt    v.  Watson,  18  Mo.  274; 

Dismore,  9  M.  &  W.  47;  Hennell  v.  Lyon,  I  State  v.  Moore,  61  Mo.  279;  Phillips  v.  Evans, 

B.  &  Aid.  185.  64  Mo.  11;  Long  v.  McDow.  87  Mo.  197;  La 
Canada. — Nicholson  v.  Burkholder,  21  U.  Riviere  v.  La  Riviere,  77  Mo.  512;    Hoyt  v. 

C.  Q.  B.  108;  Ross  v.  Portsmouth,  17  U.  C.  C.  Davis,  21  Mo.  App.  235. 

P.  195.  Montana.  —  Stapleton  v.  Pease,  2  Mont.  550. 

Alabama.  —  Moog  v.  Benedicks,  49  Ala.  512;  New  York.  —  Daby  v.  Ericsson,  45  N.  Y. 

Wilson  v.  Holt,  83  Ala.  528,  3  Am.  St.  Rep.  786;    Fink  v.  Manhattan  R.  Co.,  15  Daly  (N. 

768;  Garrett  v.  State,  76  Ala.  18.  Y.)  479. 

California. —  People  v.  Rolfe,  61  Cal.  541 ;  Ohio.  —  Hazzard  v.    Nottingham,  Tappan 

Lee  v.  Murphy,  119  Cal.  369;  Ward  v.  Dough-  (Ohio)  192;  Sperry  v.  Tebbs,  10  Ohio  Dec. 

erty,  75  Cal.  240,  7  Am.  St.  Rep.  151.  (Reprint)  318.^ 

District  of  Columbia.  —  Scolt  v.  Hyde,  (D.  C.)  Pennsylvania.  —  Hamsher  v.  Kline,  57  Pa. 

21  Wash.  L.  Rep.  163.  St.  397;  Ex  p.  Ackerman,  (Pa.  C.  PL  1879)9 

Georgia.  —  Mullery  v.  Hamilton,  71  Ga.  720.  Crim.  L.  Mag.  642. 

Kentucky.  —  Cates  v.  Loftus,  3  A.  K.  Marsh.  Tennessee.  —  Tharpe  V.  Dunlap,   4  Heisk. 

(Ky.)  202.  (Tenn.)  674. 
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It  seems,  however,  that  the  presumption  is  not  applicable  if  the  circumstances 
of  the  case  or  the  common  character  of  the  name  be  such  as  to  raise  a  doubt 
of  the  identity.1 

2.  What  Constitutes  Identity  of  Name.  —  The  names  must,  of  course,  be 
identical,2  and  this  involves,  generally  speaking,  the  identity  of  the  Christian 
name,  the  identity  of  the  initials  thereof  being  insufficient.3 

A  Discrepancy  in  the  Middle  Initial  has,  however,  been  held  to  be  insufficient  to 
affect  the  presumption,4  though  a  contrary  decision  has  been  made  in  refer- 
ence to  a  matter  of  title.5 

3.  Eemote  Transactions.  —  It  has  been  decided  that  such  a  presumption 
does  not  apply  in  the  case  of  remote  transactions.6 

4.  Identity  of  Plaintiff  and  Defendant.  —  It  has  been  decided  not  to  apply  in 
case  of  the  identity  of  the  names  of  the  plaintiff  and  defendant  in  an  action.7 

5.  As  Affecting  Judgment  in  Collateral  Proceeding.  — ■  The  presumption  will 
generally  not  apply  if  it  would  affect  the  validity  of  a  judgment  previously 
rendered  in  a  collateral  proceeding  in  a  court  of  record.8 

Texas.  —  McNeil  v.  O'Connor,  79  Tex.  229; 
Jester  v.  Steiner,  86  Tex.  415;  Leland  v.  Eck- 
ert,  81  Tex.  226. 

In  Clark  v.  Pearson,  53  Ga.  496,  it  was  held 
that  the  identity  of  the  name  and  county  of 
the  person  in  whose  name  the  action  was 
brought  with  the  name  and  county  of  one  on 
whose  estate  administration  had  previously 
been  granted  constituted  prima  facie  evidence 
that  such  plaintiff  was  dead. 

Code  Civ.  Pro.  California,  §  1963,  declares 
that  certain  presumptions  are  satisfactory,  if 
uncontradicted,  and  subdiv.  25  enumerates 
among  them"  identity  of  person  from  identity 
of  name." 

1,  Circumstances  Rendering  Presumption  Inap- 
plicable. —  In  Mode  v.  Beasley,  143  Ind.  306,  it 
was  held,  upon  a  contest  in  regard  to  an  elec- 
tion for  the  removal  of  the  county-seat,  that 
the  general  presumption  of  identity  of  person 
from  identity  of  name  did  not  apply  in  the  case 
of  a  person  testifying  that  he  did  not  sign  a 
petition  for  the  relocation  of  the  county-seat,  so 
as  to  justify  an  inference  that  he  was  a  person 
of  the  same  name  whose  signature  purported 
to  be  attached  to  the  petition,  since  there  were 
two  or  three  thousand  legal  voters  in  the 
county,  of  whom  a  majority  signed  the  peti- 
tion, and  these  were  not  divided  into  township 
or  voting  precincts  so  as  to  reduce  the  proba- 
bility of  there  being  more  than  one  person  of 
the  same  name.  See  also  Jones  v.  Jones,  9  M. 
&  W.  75;  Sewell  v.  Evans,  4  Q.  B.  626,  45  E. 
C.  L.  626;  Sailor  v.  Hertzogg,  2  Pa.  St.  182; 
Robertson  v.  DuBosc,  76  Tex.  I ;  McNeil  v. 
O'Connor,  79  Tex.  229;  Fleming  v.  Giboney, 
81  Tex.  427;  Jester  v.'Steincr,  86  Tex.  415. 

Names  of  Jurymen. —  In  Wickcrsham  v.  Peo- 
ple, 2  111.  128,  the  fact  that  the  names  of  two 
of  the  petit  jurors  were  the  same  as  those  of 
two  of  the  grand  jurors  was  not  regarded  as 
showing  that  they  were  the  same  persons. 

2.  Names  Must  Be  Identical.  For  cases  in 
which  the  presumption  did  not  arise  for  want 
of  identity  of  names,  see  McMinn  t.  Whelan, 
27  Cal.  300;  Kennedy  v.  Merriam,  70  III.  228; 
Clary  v.  O'Shea,  72  Minn.  105. 

So  it  was  hel  l  error  to  submit  to  the  jury, 
without  other  proof,  the  question  whether  R. 
P.  O'Neil,  who  executed  a  deed,  was  Rev. 
Patrick  O'Neil,  the  owner  of  the  land.  Bur- 
ford  v.  McCuc,  53  Pa.  St.  427. 


3.  Identity  of  Initials  of  Christian  Name  Not 
Sufficient.  —  Liddon  v.  Hodnett,  22  Fla.  442; 
Bennett  v.  Libhart,  27  Mich.  489. 

In  an  action  by  Edward  H.  Andrews  to 
foreclose  a  mortgage,  the  complaint  alleged 
that  the  defendant  executed  the  mortgage  to 
E.  H.  Andrews,  and  it  was  held  on  demurrer 
that  the  complaint  was  insufficient.  Andrews 
v.  Wynn,  4  S.  Uak.  40. 

Contrary  Decision.  —  In  Sweetland  v.  Porter, 
43  W.  Va.  189,  identity  of  person  was  pre- 
sumed where  the  name  appeared  in  one  place 
as  John  S.  Sweetland  and  in  another  as  J.  S. 
Sweetland. 

4.  Discrepancy  in  Middle  Initial  Immaterial.  — 

Phillips  v.  Evans,  64  Mo.  17;- Fink  v.  Manhat- 
tan R.  Co.,  15  Daly  (N.  Y.)  479. 

So  it  was  presumed  that  the  payee  and 
indorser  of  a  promissory  note  were  the  same 
person,  where  the  only  difference  in  the  names 
was  the  insertion  of  the  initial  of  a  middle 
name  in  the  indorsement.  Hunt  v.  Stewart,  7 
Ala.  525. 

5.  Except  in  Tracing  Title.  —  Ambs  v.  Chi- 
cago, etc.,  R.  Co.,  44  Minn.  270. 

6.  Remote  Transactions. —  In  Sitler  v.  Gehr, 
105  Pa.  St.  577,  51  Am.  Rep.  207,  it  was  held 
that  a  mortgage  given  by  a  person  of  a  certain 
name  one  hundred  and  forty  years  before  the 
bringing  of  the  suit  was  not  admissible  to 
show  that  a  particular  person  of  that  name 
then  resided  in  the  same  locality  as  that  in 
which  the  mortgaged  land  was  situated.  To 
the  same  effect  see  Sewell  v.  Evans,  4  Q.  B. 
626,  45  E.  C.  L.  626. 

7.  Plaintiff  and  Defendant.  —  Wilson  v.  Bene- 
dict, 90  Mo.  209,  approved  in  Bryan  v.  Kales, 
(Ariz.  1892)  31  Pac.  Rep.  517. 

To  the  Contrary,  however,  is  Sweetland  v. 
Porter,  43  W.  Va.  189,  where  the  identity  of  a 
plaintiff  and  of  a  defendant  was  presumed 
from  identity  of  names,  and  it  was  held  that 
consequent v  the  action  would  not  lie. 

8.  Resulting  Invalidity  of  Judgment.  —  It  was 
so  decided  when  the  names  of  the  judgment 
plaintiff  and  defendant  were  the  same,  Brvan 
V,  Kales,  (Ariz.  1H92)  31  Pac.  Rep.  s  1 7 ;  and 
when  the  names  of  the  plaintiff  and  the  officer 
serving  the  summons  were  similar.  Howard  v. 
Lock,  (Ky.  1893)  22  S.  W.  Rep.  332. 

Recitals  in  Judgment.  —  Where  the  record  in 
proceedings  to  sell  a  decedent's  land  showed 
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6.  As  Affecting  Written  Instrument.  —  On  the  question  whether  this  pre- 
sumption will  outweigh  the  presumption  of  the  validity  of  an  instrument,  the 

cases  are  not  in  accord.1 

7.  Identity  of  Defendant  with  Person  Liable  —  a.  In  Civil  Actions.  —  It  is 
now  apparently  the  established  rule  that  the  fact  that  a  person  bearing  the 
same  name  as  the  defendant  did  the  act  with  which  it  is  sought  to  affect  the 
defendant  is  sufficient  prima  facie  to  show  that  the  defendant  did  such  act.8 
The  question  has  generally  arisen  in  connection  with  a  suit  on  a  written 
instrument,  in  which  case  it  has  been  held  that  the  identity  of  the  person 
whose  signature  is  proven  with  the  defendant  need  not  be  shown  if  there 
exists  identity  of  name,  unless  facts  appear  suggesting  a  question  in  this 
regard.3 

b.  In  Criminal  Prosecutions.  —  The  question  has  occasionally  arisen 
in  criminal  cases  in  which  the  evidence  of  an  incriminating  act  was  of  a  docu- 
mentary nature,  and  in  such  cases  it  has  been  decided  that  there  is  no  pre- 
sumption of  identity.4 

8.  Questions  of  Title.  —  In  tracing  title  to  land,  the  identity  of  the  name  of 
a  grantor  with  that  of  one  to  whom  the  title  had  previously  passed  is  prima 
facie  evidence  that  the  grant  was  made  by  such  owner,  and  no  additional 


that  H.  S.,  the  administrator,  filed  the  petition 
for  an  order  to  sell  the  land,  and  that  on  the 
hearing  it  appeared  "  to  the  satisfaction  of  the 
court,  by  the  oaths  of  H.  S.  and  A.  L.,  disin- 
terested witnesses,"  that  the  necessity  for  sale 
existed,  it  was  held  that  any  presumption  that 
H.  S.  whose  testimony  was  taken  to  support 
the  petition  was  the  same  person  as  H.  S.  the 
administrator  was  overcome  by  the  statement 
in  the  judgment  that  the  witness  was  dis- 
interested. Stevenson  v.  Murray,  87  Ala. 
442. 

1.  Resulting   Invalidity  of  Instrument.  —  In 

Cooper  v.  Poston,  1  Duv.  (Ky.)  92,  it  was  de- 
cided that  it  will  not  be  presumed  that  the 
payer  and  the  payee  in  a  note  are  the  same 
because  the  names  are  identical,  the  presump- 
tion being  in  favor  of  the  validity  of  the  con- 
tract. See  also  Allin  v.  Shadburne,  1  Dana 
(Ky.)  68,  25  Am.  Dec.  121. 

Void  Acknowledgment.  —  But  in  Lee  v.  Mur- 
phy, 119  Cal.  364,  where  a  mortgage  between 
two  residents  of  the  same  county  was  executed 
and  acknowledged  in  that  county,  and  the 
acknowledgment  was  made  before  a  notary 
public  having  the  same  name  as  the  mort- 
gagee, it  was  held  that  presumably  the  notary 
and  the  mortgagee  were  the  same  person,  and 
that  consequently  the  acknowledgment  was 
void. 

2.  Identity  of  Defendant.  —  2  Phillipps  on  Evi- 
dence 508;  Aultman  v.  Timm,  93  Ind.  158. 
See  also  Smith  v.  Cisson,  1  Colo.  29. 

3.  Identity  of  Maker  of  Instrument  Presumed. 
—  Jackson  v.  King,  5  Cow.  (N.  Y.)  237,  15  Am. 
Dec.  468;  Grindle  v.  Stone,  78  Me.  176;  Flour- 
noy  v.  Warden,  17  Mo.  435. 

The  English  Cases  have  not  always  been  in 
unison  upon  this  question  of  the  prima  facie 
sufficiency  of  a  showing  that  one  of  the  same 
name  as  the  defendant  was  liable,  but  in  the 
latest  decisions  upon  the  question  the  identity 
of  name  was  considered  sufficient.  Sewell  v. 
Evans,  4  Q.  P>.  626,  45  E.  C.  L.  626;  Hamber 
v.  Roberts',  7  C.  B.  861,  62  E.  C.  L.  861; 
Rooker  v.  Rooker,  9  Jur.  N.  S.  1329;  Harring- 
ton v.  Fry,  R.  &  M.  90,  21  E.  C.  L.  388;  War- 
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ren  v.  Anderson,  8  Scott  384;  Hennell  v. 
Lyon,  1  B.  &  Aid.  182;  Bulkeley  v.  Butler, 
2  B.  &  C.  434,  9  E.  C.  L.  133;  Greenshields  v. 
Crawford,  9  M.  &  W.  314.  See  Jones  v.  Jones, 
9  M.  &  W.  75. 

Contrary  Decisions.  —  In  Robards  v.  Wolfe,  1 
Dana  (Ky.)  155,  in  an  action  on  an  injunction, 
bond,  it  was  held  that  the  plaintiff  should  in- 
troduce proof  identifying  the  defendant,  and 
that  the  defendant  ought  not  to  be  required  to 
prove  that  he  was  not  the  person  who  executed 
the  bond.  And  in  Jones  v.  Parker,  20  N.  H. 
31,  it  was  held  that  where  one  of  two  parties 
having  the  same  name  was  sued,  the  plain- 
tiff's burden  of  showing  that  the  one  sued  was 
the  one  that  made  the  contract  with  him  was 
supported  by  evidence  that  of  the  two  parties 
one  was  in  business  and  the  other  was  not, 
and  that  the  former  had  had  transactions  w-ith 
the  plaintiff. 

4.  In  Criminal  Prosecutions. —  In  Wedgwood's 
Case,  8  Me.  75,  a  prosecution  for  adultery,  it 
was  held  that  the  record  of  a  marriage  of  a 
person  of  the  name  of  the  defendant  was  not 
sufficient  to  show  the  defendant's  marriage, 
the  court  saying  that  there  must  be  "  proof  of 
identity  of  person,  and  not  of  name  merely." 
Citing  Com.  v.  Norcross,  9  Mass.  492,  a  simi- 
lar case,  in  which  the  court  said  that  witnesses 
"  are  necessary  to  prove  the  identity  of  the 
parties."  So  in  Bogue  v.  Bigelow,  29  Vt.  179, 
Redfield,  C.  J.,  said:  "  In  tracing  titles  in  the 
mode  here  attempted,  it  is  always  regarded  as 
prima  facie  evidence  of  identity,  "while  in  cases 
involving  a  charge  of  crime,  when  presump- 
tions of  innocence  are  allowed  to  prevail  over 
presumptions  of  identity  from  mere  identity  of 
names,  some  further  proof  is  often  required, 
as  in  cases  of  indictment  for  bigamy." 

Presumption  Unnecessary.  —  The  question  as 
to  whether  the  identity  of  the  defendant  with 
the  person  of  the  same  name  who  committed 
a  certain  act  which  is  testified  to  orally  may  be 
presumed  is  not  likely  to  arise,  since  the  de- 
fendant is  present  in  court  and  the  witness  can 
be  asked  to  identify  him.  See  2  Phillipps  on. 
Evidence  510. 
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evidence  in  that  regard  is  necessary,  in  the  absence  of  circumstances  creating 
doubt.1 

9.  Parties  to  Judgments  —  a.  In  Civil  Cases.  —  In  the  case  of  a  former 
judgment  the  identity  of  the  name  of  a  party  thereto  with  that  of  the  person 
sought  to  be  affected  thereby  is  generally  prima  facie  evidence  of  identity  of 
person,  and  accordingly  one  sued  on  a  judgment  may  be  presumed  to  be  the 
defendant  therein  if  he  has  the  same  name.2  And  likewise  when  a  judgment 
is  set  up  for  the  purpose  of  estoppel  on  the  principle  of  res  judicata,  identity 
of  the  names  of  the  parties  thereto  with  those  in  the  subsequent  suit  raises  a 
presumption  of  identity  of  persons.3 

b.  In  Criminal  Cases.  —  Likewise  the  identity  of  the  name  of  a  witness 
with  that  of  one  previously  convicted  of  a  criminal  offense  has  been  held  to 
create  a  presumption  of  identity  of  person.1  But  the  presumption  does  not 
apply  when  the  previous  conviction  is  introduced  for  the  purpose  of  the  prose- 


1.  Identity  of  Grantor  in  Deed  with  Owner  of  the 
Land  Presumed — United  States.  —  Stebbins  v. 
Duncan,  108  U.  S.  32. 

California.  —  Mott  v.  Smilh,  16  Cal.  534. 

Illinois.  —  Brown  v.  Metz,  33  111.  339,  85  Am. 
Dec.  277. 

Iowa.  —  Gilman  v.  Sheets,  78  Iowa  499. 
Michigan.  —  Goodell  v.  Hibbard,  32  Mich. 
55- 

Minnesota.  —  Morris  v.  McClary,  43  Minn. 
34°- 

Missouri. — Gitt  v.  Watson,  18  Mo.  276; 
Flournoy  v.  Warden,  17  Mo.  435. 

Nebraska.  —  Rupert  v.  Penner,  35  Neb.  587. 

New  York.  —  People  v.  Snyder,  41  N.  Y. 
403;  Jackson  v.  King,  5  Cow.  (N.  Y.)  237,  15 
Am.  Dec.  468. 

Pennsylvania.  —  Atchison  v.  McCulloch,  5 
Watts  (Pa.)  13. 

Texas.  —  Robertson  Du  Bose,  76  Tex.  1 ; 
Smilh  v.  Gillum,  80  Tex.  120;  Grant  v.  Searcy, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  861; 
Clark  v.  Groce,  16  Tex.  Civ.  App.  453. 

Veimont.  —  Bogue  v.  Bigelow,  29  Vt.  179. 

Canada.  —  Brown  v.  Livingstone,  29  U.  C. 
Q.  B.  520;  Thompson  v.  Bennett,  12  U.  C.  C. 
P-  393- 

Different  Recitals  as  to  Residence  do  not  affect 
the  application  of  the  principle.  Geer  v.  Mis- 
souri Lumber,  etc.,  Co.,  134  Mo.  85,  56  Am. 
St.  Rep.  489;  Lee  v.  Murphy,  119  Cal.  368. 
So  where  land  was  conveyed  to"  Ashbel  Green, 
of  New  York,"  and  was  subsequently  con- 
veyed by  "  Ashbel  Green,  of  the  township  of 
Palisades,  in  the  county  of  Bergen,  and  state 
of  New  Jersey,"  such  grantee  and  grantor 
were  presumed  to  be  the  same  person.  Tillot- 
son  v.  Webber,  96  Mich.  144. 

Contrary  Decisions.  —  Mooers  v.  Bunker,  29 
N.  H.  420. 

In  Freeman  v.  Loflis,  (>  Jones  L.  (51  N. 
Car.)  524,  it  was  held  that  there  was  no  pre- 
sumption in  law  that  one  bearing  the  name 
Joseph  Smith,  which  was  that  of  a  son  of  a 
person  seized  of  land,  was  his  heir  and  as  such 
entitled  to  convey  it,  but  the  question  of  iden- 
tity was  one  of  fact  for  the  jury.  The  court 
incidentally  referred  to  the  common  character 
of  the  name. 

Identity  of  Christian  Name. —  In  Chamblec  v, 
Tarbox,  27  Tex.  139,  84  Am.  Dec.  614,  the  co- 
incidence of  the  given  name  of  a  married 
woman  with  that  of  a  single  woman,  to  whom 
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land  had  been  conveyed,  in  consideration  of 
marriage,  was  held  sufficient,  in  connection 
with  possession  of  the  original  title  papers,  and 
with  recitals  in  the  deed  of  her  marriage,  to 
establish  a  chain  of  title  dependent  for  its  con- 
tinuity upon  the  question  whether  the  married 
and  the  single  woman  were  one  and  the  same 
person,  there  being  no  evidence  tending  to  a 
different  conclusion.  See  also  King  v.  Hyatt, 
51  Kan.  504,  37  Am.  St.  Rep.  304. 

Discrepancy  in  Name. —  In  Ambs  v.  Chicago, 
etc.,  R.  Co.,  44  Minn.  266,  it  was  held  that  a 
discrepancy  in  the  middle  initial  of  the  name 
rendered  this  presumption  inapplicable.  See 
supra,  this  section.  What  Constitutes  Identity  of 
Name. 

2.  Judgments  in  Civil  Cases.  —  Campbell  v. 
Wallace,  46  Mich.  320;  Thompson  v.  Manrow, 
1  Cal.  428;  Hatcher  v.  Rocheleau,  18  N.  Y.  87; 
Ritchie  v.  Carpenter,  2  Wash.  512. 

But  it  seems  that  identity  of  the  family  name 
and  initials  does  not  raise  a  presumption  of 
identity  of  person,  and  therefore  Henry  V. 
Libhart  was  held  not  entitled  to  recover  upon 
a  judgment  in  favor  of  H.  V.  Libhart,  without 
any  proof  of  his  identity  with  the  plaintiff  in 
such  judgment,  and  in  the  absence  of  any 
averment  in  his  declaration  to  that  effect. 
Bennett  v,  Libhart,  27  Mich.  489. 

Rebuttal  of  Presumption.  —  In  Givens  v.  Tid- 
more,  8  Ala.  745,  it  was  held  that  in  a  suit  to 
enjoin  the  enforcement  of  a  judgment,  the 
prima  facie  presumption,  from  the  fact  that 
the  writ  was  served  upon  an  individual  of  the 
complainant's  name,  that  he  had  notice  of  the 
pendency  of  the  suit  in  which  the  judgment 
was  rendered  was  rebutted  by  the  fact  that  he 
was  not  a  party  to  the  writing  upon  which 
such  suit  was  brought,  but  that  the  writing 
was  made  by  another  person  of  the  same  name 
resident  in  the  same  county. 

3.  For  Purposes  of  Estoppel.  —  Garwood  v. 
Garwood,  29  Cal.  515. 

In  Douglas  v.  Dakin,  46  Cal.  40,  it  was  held, 
where  William  J.  Douglas  was  plaintiff  in  an 
action  for  rent,  and  the  defendant  set  up  a 
judgment  obtained  in  another  court  against 
William  J.  Douglas,  without  averring  identity, 
that  the  identity  of  the  parties  was  to  be  pre- 
sumed from  the  identity  of  names. 

4.  Former  Conviction  of  Witness.  —  State  v. 
McGuire,  87  Mo.  642;  Bayha  -<.  Mumford,  58 
Kan.  445. 
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cution  of  one  of  the  same  name,  since  it  is  not  allowable  to  indulge  any  pre- 
sumptions against  the  accused.1 

III.  Disputed  and  Doubtful  Identity.  —  Cases  have  frequently  arisen  in 
which,  owing  to  the  changes  in  one's  appearance,  he  has  not  been  recognized, 
or  in  which,  on  the  other  hand,  owing  to  the  resemblance  between  individ- 
uals, one  person  has  been  enabled  to  impersonate  another,  or  has  been 
wrongly  recognized  as  such.2 

IV.  Identity  of  Accused.  —  The  identification  of  the  accused  with  the 
person  who  committed  the  crime  is  the  basis  of  every  conviction  of  crime  and 
is  most  frequently  the  only  question  really  at  issue.  The  simplest  means  of 
determining  this  question  is  the  testimony  of  persons  who  saw  the  crime  com- 
mitted.3 This  question  is  most  frequently  determined  by  evidence  of  a  cir- 
cumstantial character,  such  as  the  correspondence  of  fragments  of  garments 
or  of  other  articles  belonging  to  or  found  in  the  possession  of  the  accused 
with  articles  discovered  at  the  scene  of  the  crime  or  connected  therewith,4  or 

proceeded  as  follows:  "  The  carelessness  or 
superficiality  of  observers,  the  rarity  of  pow- 
ers of  graphic  description,  and  the  different 
force  with  which  peculiarities  of  form  or  color 
or  expression  strike  different  persons,  make 
recognition  or  identification  one  of  the  least 
reliable  of  facts  testified  to  even  by  actual  wit- 
nesses who  have  seen  the  parties  in  question; 
and  where  they  have  not,  there  is  the  added 
obstacle  of  the  inadequacy  of  language  to  de- 
scribe the  minute  variations  of  feature  and 
color  which  go  to  make  up  the  individual  per- 
sonality. In  the  present  case  we  have  all 
these  difficulties  multiplied  a  hundredfold  by 
the  bias  of  interest  under  which  even  honest 
people  so  easily  persuade  themselves  that  they 
are  the  rightful  heirs  to  a  vacant  fortune." 
For  other  cases  of  the  same  character  see 
Atty.-Gen.  v.  Kohler,  9  H.  L.  Cas.  654;  Hardy 
v.  Harbin,  154  U.  S.  598;  Cuddy  v.  Brown,  78 
111.  415;  Schoolher  v.  Hutchins,  66  Tex.  324; 
Bvers  v.  Wallace,  87  Tex.  503;  Texas  Land, 
etc.,  Co.  v.  Bridgeman,  1  Tex.  Civ.  App.  383; 
Red  River  Cattle  Co.  v.  Wallace,  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep.  301;  Green  v.  Fisher, 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  429;  Adie 
v.  Com.,  25  Gratt.  (Va.)  712. 

3.  Identification  of  Accused.  —  For  this  pur- 
pose, as  stated  infra,  opinion  evidence  is  ad- 
missible; in  fact,  the  identification  of  one  by 
a  witness  is  in  itself  but  an  expression  of  opin- 
ion as  to  identity.  See  Wharton's  Crim.  Ev. 
(9th  ed.),  §  807;  and  see  infra,  this  title.  Par- 
ticular Classes  of  Evidence  —  Opinions . 

Possibility  of  Mistake.  — -  Cases  frequently 
arise  in  which  one  identified  as  the  offender 
by  one  who  saw  the  crime  committed  is  shown 
to  be  innocent.  For  numerous  cases  of  this 
character  see  Wills  on  Circumstantial  Evidence 
(6th  Am.  ed.)  113  ct  sea.,  and  Ram  on  Facts 
(4th  Am.  ed.),  appendix,  p.  430.  See  also  re- 
marks of  Cockburn,  C.  J.,  in  the  criminal 
prosecution  of  the  Tichborne  claimant  (Rex  v. 
Orton),  quoted  in  3  Wharton  &  Still6's  Medical 
Jurisprudence  (4th  ed.),  §  661,  note. 

Identification  of  Fugitive.  —  Code  Crim.  Pro. 
Tex.,  art.  839,  subdiv.  4,  provides  that  upon 
the  arrest  of  one  who  is  supposed  to  be  the 
same  as  one  previously  convicted,  who  escaped 
before  sentence,  an  issue  as  to  his  identity 
shall  be  made  and  tried  by  a  jury.  See  Wash- 
ington v.  State,  31  Tex.  Crim.  84. 

4.  Incriminating  Articles  — Alabama.  —  Mitch- 
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1.  Identity  of  Accused. —  In  Com.  v.  Briggs, 
5  Pick.  (Mass.)  429,  it  was  held  that  it  was 
necessary  for  the  state  to  show  that  the  defend- 
ant was  identical  with  a  person  of  the  same 
name  previously  convicted  of  a  like  offense, 
which  previous  conviction  was  introduced  for 
the  purpose  of  increasing  the  punishment 
under  the  statute,  though  the  identity  was  not 
denied,  the  court  saying  that  no  presumptions 
are  to  be  made  against  the  prisoner,  and  every 
essential  allegation  must  be  proved. 

In  State  v.  Robinson,  39  Me.  150,  a  like  case, 
it  was  held  that  any  question  of  identity  of  the 
defendant  with  the  defendant  in  (he  former 
trial  was  for  the  jury  to  determine. 

Accused  as  Witness.  —  In  State  v.  Kelsoe,  76 
Mo.  507,  the  identity  of  the  accused  with  one 
of  the  same  name  in  a  judgment  of  conviction 
of  anolher  crime  was  presumed,  but  such  for- 
mer conviction  was  there  introduced  merely  to 
affect  the  credibility  of  the  accused  as  a  wit- 
ness. See  also  Dowdy  v.  McArthur,  94  Ga. 
577- 

2.  Disputed  and  Doubtful  Identity.  —  The  most 
famous  case  of  this  character  is  probably  the 
Tichborne  case,  so  called,  in  which  eighty-five 
witnesses  testified  to  the  identity  of  the  claim- 
ant with  Sir  Roger  Tichborne,  the  heir  to  large 
estates,  who  had  disappeared  as  a  young  man, 
and  these  witnesses  included  the  baronet's 
mother  and  family  solicitor  and  many  people 
of  education  and  station,  but  the  cross-exam- 
ination of  the  claimant  proved  thai  he  could 
not  possibly  be  the  baronet,  owing  to  his  utter 
lack  of  the  education  and  knowledge  of  various 
matters  which  the  baronet  possessed,  and  the 
discrepancy  between  them  in  various  traits, 
mental,  moral,  and  physical.  For  this  and 
other  cases  of  mistaken  and  doubtful  identity 
see  3  Wharton  and  Stille's  Medical  Jurispru- 
dence (4th  ed.),  §  620;  Ram  on  Facts  (4th  Am. 
ed.),  appendix,  p.  430. 

Identification  of  Decedent.  —  The  question  of 
identity  of  one  deceased  sometimes  arises  in 
connection  with  claims  to  his  property  by  per- 
sons asserting  that  they  are  his  heirs  or  next 
of  kin.  In  Bryant's  Estate,  176  Pa.  St.  309, 
which  is  fairly  typical  of  this  class  of  cases, 
there  were  five  sets  of  heirs  or  next  of  kin 
claiming  that  the  decedent  was  identical  with 
their  ancestor.  Mitchell,  J.,  after  saying  that 
questions  of  identity  are  among  the  most  diffi- 
cult questions  with  which  courts  have  to  deal, 
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by  the  possession  by  the  accused  of  the  fruits  of  the  crime,1  or  by  the  com- 
parison of  footprints  near  the  scene  of  the  crime  with  those  of  the  defendant.2 
Identification  by  one's  voice  has  also  been  allowed.3 

V.  Identity  of  Dead  Body.  —  In  homicide  cases  the  identity  of  a  dead 
body  is  frequently  a  very  important  and  difficult  question,  and  is  to  be  deter- 
mined generally  by  the  personal  characteristics  of  the  body,  with  regard  to 
the  changes  in  these  respects  consequent  upon  death  and  exposure  of  the 
body.4 

VI.  Particular  Classes  of  Evidence  —  1.  Photographs.  —  Identity  ma}-  be 
shown  by  photographs,  provided  they  are  proved  to  be  genuine.5 

2.  Handwriting.  —  Handwriting  is  admissible  for  the  purpose  of  showing 
the  identity  of  the  writer  with  another  whose  writing  it  resembles.6 


ell  v.  State,  94  Ala.  63;  Thornton  v.  State,  113 
Ala.  43,  59  Am.  St.  Rep.  97;  Fuller  v.  State, 
117  All.  36. 

California.  —  People  v.  Ebanks,  117  Cal. 
652;  People  v.  Gibson,  106  Cal.  458. 

Iowa.  —  State  v.  Jones,  89  Iowa  182. 

Kentucky. — Jackson  v.  Com..  (Ky.  1896)  38 
S.  W.  Rep.  422. 

North  Dakota.  —  State  v.  Campbell,  7  N. 
Dak.  58. 

Oregon.  —  State  v.  Porter,  32  Oregon  135. 

Texas.  —  Brooks  v.  State,  (Tex.  Crim.  1896) 
37  S.  W.  Rep.  739. 

Virginia. — Nicholas  y.  Com.,  91  Va.  741; 
I  McBride  v.  Com.,  95  Va.  818. 

Washington.  —  State  v.  Coella,  8  Wash.  512; 
State  v.  Craemer,  12  Wash.  217. 

1.  Possession  of  Fruits  of  Crime  — United  States. 
—  Goldsby  v.  U.  S.,  160  U.  S.  70;  Wilson  v. 
U.  S.,  162  U.  S.  613. 

California.  —  People  v.  Collins,  64  Cal.  293. 

Kentucky.  —  Reddick  v.  Com.,  (Ky.  1895)  33 
S.  W.  Rep.  416. 

Massachusetts.  —  Com.  v.  Williams,  171 
Mass.  461;  Com.  v.  O'Neil,  169  Mass.  394. 

New  York.  —  People  v.  Rohl,  138  N.  Y.  616; 
People  v.  Hampton,  144  N.  Y.  639. 

Pennsylvania. — Com.  v.  Roddy,  184  Pa.  St. 
274. 

Texas.  —  Burleson  v.  State,  33  Tex.  Crim. 
549;  Lancaster  v.  State,  (Tex.  Crim.  1895)  31 
S.  W.  Rep.  515;  Garza  v.  State,  39  Tex.  Crim. 
358. 

2.  Comparison  of  Footprints  —  Alabama.  — 
Riley  v.  State,  88  Ala.  193;  Livingston  v. 
Slate,  105  Ala.  127,  Terry  v.  State,  118  Ala.  79. 

California.  —  People  v.  McCurdy,  68  Cal. 
576;  People  v.  Myers,  70  Cal.  582. 

Georgia.  — Jones  v.  State,  63  Ga.  395. 

Illinois.  —  Dunn  v.  People,  158  III.  586. 

Iowa.  —  State  v.  Millmeier,  102  Iowa  692. 

Kentucky. — Collins  v.  Com.,  (Ky.  1894)  25 
S.  W.  Rep.  743. 

Missouri.  —  State  v.  Reed,  89  Mo.  168. 

New  York.  —  Murphy  v.  People,  63  N.  Y. 
590. 

North  Carolina. — State  v.  Graham,  74  N. 
Car.  646,  21  Am.  Rep.  493;  State  v.  England, 
78  N.  Car.  552. 

South  Carolina  — State  v.  Green,  40  S.  Car. 
328,  42  Am.  St.  Rep.  872. 

Texas.  —  Bouldin  v.  Slate,  8  Tex.  App.  332; 
Gibbs  v.  State,  (Tex.  Crim.  1892)  20  S.  W.  Rep. 
9:9;  Goldsmith  v.  State,  32  Tex.  Crim.  112; 
Newman  v.  State,  32  Tex.  Crim.  92;  Walker 
r.  State,  7  Tex.  App.  245,  32  Am.  Rep.  595; 


Clark  v.  State,  (Tex.  Crim.  1894)  26  S.  W. 
Rep.  68. 

Vermont.  —  State  v.  Ward,  61  Vt.  153. 
But  see  contra.  Stokes  v.  State,  5  Baxt. 
(Tenn.)  621,  30  Am.  Rep.  72.    See  generally 
the  title  Experiments  (in  Evidence),  vol.  12, 
p.  398. 

3.  Identification  by  Voice.  —  Deal  v.  State,  140 
Ind.  354;  Com.  v.  Williams,  105  Mass.  62; 
Com.  v.  Hayes,  138  Mass.  185;  Price  v.  State, 
35  Tex.  Crim.  501;  Givens  v.  State,  35  Tex. 
Crim.  563. 

4.  Identity  of  Dead  Body.  —  In  Linsday  v.  Peo. 
pie,  63  N.  Y.  143,  it  was  decided  that  to  iden- 
tify a  dead  body  as  that  of  the  person  charged 
to  have  been  murdered,  evidence  of  similarity 
in  color  of  the  hair  and  whiskers,  and  in  stat- 
ure, and  testimony  by  the  dentist  who  had  ex- 
tracted teeth  for  the  murdered  man  that  the 
same  teeth  were  absent  and  thai  those  remain- 
ing had  the  same  marks  upon  them,  were 
admissible. 

For  other  cases  involving  the  identity  of  the 
body  in  homicide  cases,  see  Reg.  v.  Cheverton, 
2  F.  &  F.  833;  Hopt  v.  People,  no  U.  S.  574; 
State  v.  Vincent,  24  Iowa  570,  95  Am.  Dec. 
753;  Laughlin  v.  Com.,  (Ky.  1896)  37  S.  W. 
Rep.  590;  Com.  v.  Webster,  5  Cush.  (Mass.) 
295;  Linsday  v.  People,  63  N.  Y.  143;  Murphy 
v.  People,  63  N.  Y.  590;  Foster  v.  People,  63 
N.  Y.  619;  People  v.  Wilson,  (Oyer  &  T.  Ct.)3 
Park  Crim.  (N.  Y.)  199;  State  v.  Williams,  7 
Jones  L.  (52  N.  Car.)  446,  78  Am.  Dec.  24S; 
People  p.  Palmer,  109  N.  Y.  no;  Udderzook 
v.  Com.,  76  Pa.  St.  340;  Gray  z.  Com.,  101 
Pa.  St.  380,  47  Am.  Rep.  733;  Lancaster  v. 
State,  91  Tenn.  267;  Hamby  v.  Slate,  36 
Tex.  523;  Kugadt  v.  State,  38  Tex.  Crim. 
681;  Taylor  v.  State,  35  Tex.  97;  State  v. 
Smith,  9  Wash.  341.  See  also  3  Wharton  & 
Stille's  Medical  Jurisprudence  (4th  ed.),  £  627 
et  set/. 

5.  Photographs.  —  Udderzook  v.  Com.,  76  Pa. 
St.  340.  See  also  Wilson  v.  U.  S.,  162  U.  S. 
613;  Luke  v.  Calhoun  County,  52  Ala.  115; 
Malachi  v.  Slate,  89  Ala.  134;  People  v.  Dur- 
rani, 116  Cal.  179;  Stale  v.  Windahl,  95  Iowa 
470;  Com.  t.  Morgan,  159  Mass.  375;  State  v. 
Holden,  42  Minn.  350;  Cowley  v.  People,  83 
N.  Y.  464,  38  Am.  Rep.  464;  Wilcox  v.  Wilcox, 
46  Hun  (N.  Y.)  32;  Lorn.  v.  Connors,  156  Pa. 
St.  147;  Slate  v.  Ellwood,  17  R.  I.  763;  State 
v.  McCoy,  15  Utah  136. 

And  sec  ihe  title  Piiotogr Arils. 

6.  Handwriting  Is  Admissible.  —  Com.  v.  Web. 
ster,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  711; 
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Definition. 


3.  Opinions.  —  Opinions  may  be  given  by  a  witness  on  the  question  of 
identity,  this  being  one  of  the  cases  in  which  it  is  impossible  for  the  witness 
to  state  all  the  facts  on  which  his  opinion  is  based.1 

4.  Hearsay.  — ■  When  the  question  of  identity  resolves  itself  into  a  question 
of  family  relationship  or  pedigree,  hearsay  evidence  is  admissible.8 

IDIOT.    (Sec  also  the  titles  Insanity;  Testamentary  Capacity.)  — 
An  idiot  is  one  who  has  had  no  understanding  from  his  nativity.3 
IDLE.  —  See  note  4. 

IF.  (See  also  the  titles  Conditions,  vol.  6,  p.  499;  Legacies  and 
Devises;  Remainders  and  Executory  Interests;  Wills.) — The  use  of 
the  word  "  if"  implies  a  condition  or  contingency,  and  shows  that  the  expec- 
tation of  the  fulfilment  of  the  first  clause  is  uncertain,  and  presupposes  that 
it  may  not  occur.* 


Jackson  v.  Cody,  9  Cow.  (N.  Y.)  140;  Bell  v. 
Brewster,  44  Ohio  St.  698;  Sperry  v.  Tebbs,  10 
Ohio  Dec.  (Reprint)  318. 

See  the  title  Handwriting,  ante,  p.  252. 

1.  Opinion  Evidence  —  England.  —  Fryer  v. 
Gathercole,  13  Jur.  542. 

United  States.  —  Templeton  v.  Luckett,  75 
Fed.  Rep.  254. 

Alabama.  —  Yarbrough  v.  State,  105  Ala.  43; 
Thornton  v.  State,  113  Ala.  43,  59  Am.  St. 
Rep.  97. 

California.  —  People  v.  Rolfe,  61  Cal.  540. 

Illinois.  —  Burton  v.  Perry,  146  111.  71. 

Iowa.  —  State  v.  Seymour,  94  Iowa  699. 

Massachusetts.  —  Com.  v.  Pope,  103  Mass. 
440;  Com.  v.  Williams,  105  Mass.  62;  Com.  v. 
O'Brien,  134  Mass.  198;  Com.  v.  Kennedy,  170 
Mass.  18. 

Missouri. — Slate  v.  Dickson,  78  Mo.  438; 
State  v.  Powers,  130  Mo.  475. 

New  Hampshire.  —  State  v.  Pike,  49  N.  H. 

399- 

North  Carolina.  —  State  v.  Lytle,  117  N.  Car. 

799- 

Pennsylvania.  —  Com.  v.  Roddy,  184  Pa.  St. 
274. 

Texas.  —  Brooks  v.  Slate,  (Tex.  Crim.  1896) 
37  S.  W.  Rep.  739. 

West  Virginia.  —  State  v.  Harr,  38  W.  Va.  58. 

2.  Hearsay  Evidence.  —  Shields  v.  Boucher,  1 
De  G.  &  Sm.  40;  Doe  v.  Randall,  2  M.  &  P. 
20,  17  E.  C.  L.  200;  Cuddy  v.  Brown,  78  111. 
415;  Schott  v.  Pellerim,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  944;  Hintze  v.  Krabbenschmidt, 
(Tex.  Civ.  App.  1897)  44  S.  W.  Rep.  38;  Taylor 
on  Evidence,  §§  582,  583. 

In  Byers  v.  Wallace,  87  Tex.  503,  on  an 
issue  as  lo  whether  one  who  was  killed  in  the 
Texas  war  of  independence  and  to  whose  heirs 
a  certificate  of  land  was  granted  was  a  person 
of  that  name  from  Georgia  and  was  the  plain- 
tiff's ancestor,  or  was  from  Virginia  and  the 
defendant's  ancestor,  it  was  decided  that  evi- 
dence of  the  plaintiff  that  letters  were  written 
by  a  cousin  of  his  ancestor,  who  was  also  in 
the  Texas  army,  and  that  such  ancestor  was  in 
that  army  at  the  place  at  which  both  were 
killed,  was  admissible. 

But  hearsay  evidence  is  not  ordinarily  ad- 
missible for  the  purpose  of  identification. 
Hopt  v.  People,  no  U.  S.  574;  Mallory  v. 
State,  37  Tex.  Crim.  482.  See  the  title  Pedi- 
gree. 

3.  Idiot.  —  Battle  v.  State,  105  Ga.  708;  Odell 
v.   Buck,  21   Wend.  (N.    Y.)  143.    See  also 
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Somers  v.  Pumphrey,  24  Ind.  244;  Blanchard 
v.  Nestle,  3  Den.  (N.  Y.)  41;  Hitt  v.  Shull,  36 
W.  Va.  565. 

In  Owings's  Case,  I  Bland  (Md.)  362,  it  was 
said:  "  Idiocy  is  that  condition  in  which  the 
human  creature  has  never  had,  from  birth, 
any  the  least  glimmering  of  reason,  and  is 
utterly  destitute  of  all  those  intellectual  facul- 
ties by  which  man,  in  general,  is  so  eminently 
and  peculiarly  distinguished.  It  is  not  the 
condition  of  a  deranged  mind,  but  that  of  a 
total  absence  of  all  mind.  Hence  this  state  of 
fatuity  can  rarely  or  ever  be  mistaken  by  any, 
the  most  superficial,  observer.  The  medical 
profession  seem  to  regard  it  as  a  natural  de- 
fect, not  as  a  disease  in  itself,  or  as  the  result 
of  any  disorder.  In  law  it  is  also  considered 
as  a  defect,  and  as  a  permanent  and  hopeless 
incapacity." 

But  in  Delafield  v.  Parish,  25  N.  Y.  103,  it 
was  said  that  the  term  idiots  embraces  not 
only  congenital  idiots  or  idiots  from  birth,  but 
also  such  as  have  subsequently  become 
mentally  imbecile,  from  sickness  or  other 
causes. 

Idiot  Distinguished  from  Madman. —  The  differ- 
ence between  an  idiot  and  a  madman  is  that 
"  madmen  put  wrong  ideas  together,  and  so 
make  wrong  propositions,  but  argue  and  rea- 
son right  from  them;  but  idiots  make  very 
few  or  no  propositions,  and  reason  scarcely  at 
all."    Com.  v.  Haskell,  2  Brews.  (Pa.)  497. 

4.  Idle  and  Disorderly  Person.  (See  also  the 
titles  Breach  of  the  Peace,  vol.  4,  p.  902; 
Disorderly  Houses,  vol.  9,  p.  508;  Vagrancy; 
and  see  Disorderly  Persons,  vol.  9,  p.  538.) 
—  In  Com.  v.  Tay,  170  Mass.  192,  it  was  held 
that  a  married  woman,  although  supported  by 
her  husband  or  somebody  else,  might  be  con- 
victed of  being  an  idle  and  disorderly  person. 
The  court  said:  "  The  neglect  by  a  married 
woman  of  her  duties  as  a  wife,  whether  she  is 
supported  by  her  husband  or  by  some  other 
person,  may  constitute  criminal  idleness,  as 
well  as  her  neglect  of  the  duly  of  earning  her 
own  living;  and  if  such  idleness  is  shown  to 
concur  with  the  misspending  of  her  time  by 
frequenting  houses  of  ill  fame  and  tippling 
shops,  accompanying  men  to  bawdy  houses, 
and  being  boisterous  and  noisy  upon  the 
streets,  she  may,  in  our  opinion,  be  found 
guilty  under  the  statute  although  she  was 
supported  by  her  husband  or  by  some  other 
person. " 

5.  Condition. —  Hodge  v.  Wilson,  12  Smed. 
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IGNOMINY.  (See  also  the  title  WITNESSES.)  —  Ignominy  means  shame  ; 
disgrace;  dishonor.1 

IGNORANCE.  (For  a  full  treatment  of  the  question  whether  ignorance  or 
mistake  of  law  or  fact  is  a  defense,  see  the  title  Mistake.) — Ignorance  is 
want  of  knowledge  or  information.2 


&  M.  (Miss.)  504.  See  also  Damon  v.  Damon, 
6  Allen  (Mass.)  195;  Nelson  v.  Combs,  18  N. 
J.  L.  36;  Sutton  v.  West,  77  N.  Car.  431 ;  In  re 
Rudy,  185  Pa.  St.  359;  Hoopes  v.  Dundas,  10 
Pa.  St.  77;  Com.  v.  Lilly,  1  Leigh  (Va.)  531. 

So  the  word  may  create  a  reservation. 
Micklethwait  v.  Winter,  6  Exch.  644. 

Same  —  If  I  Die  on  the  Journey.  (See  also  the 
title  Wills.)  —  The  opening  clause  of  a  will 
was  as  follows:  "  I  this  day  siart  to  Kentucky; 
I  may  never  gel.  back.  If  it  should  be  my 
misfortune,  I  give  my  property,"  etc.  It  was 
held  that  the  visit  to  Kentucky  was  not  named 
merely  as  the  occasion  of  making  the  will',  as 
from  its  supposed  risks  reminding  the  testator 
of  the  necessity  or  propriety  of  the  act,  but  that 
his  death  prior  to  his  return  from  Kentucky  was 
the  condition  on  which  the  will  depended  for 
its  efficacy,  and  in  case  of  his  return  it  became 
void.  The  court  said:  "  If  may  be  a  small 
word,  but  all  know  its  meaning,  and  instead 
of  a  more  formal  phrase  it  is  used  in  common 
language  to  express  condition  or  limitation; 
and  in  giving  it  this  mi-aning  I  affirm  every 
principle  applicable  to  the  construction  of 
wills."  Robnett  v.  Ashlock,  49  Mo.  175. 
Compare  Damon  r.  Damon,  8  Allen  (Mass.) 
IQ5- 

Condition  Subsequent  or  Limitation.  —  A  deed 
granting  water  rights  provided  that  "  if  by 
any  reason  the  water  should  not  be  delivered 
in  the  m  lin  pipe,  on  the  north  side  of  the  river, 
for  the  space  of  one  whole  year  at  one  time, 
this  indsnture  is  to  cease."  In  construing 
this  provision  the  court  said:  "  The  last  clause 
of  the  indenture  should  be  construed,  not  as  a 
condition  subsequent,  but  as  a  limitation. 
The  difference  is  quite  material.  '  A  limita- 
tion doth  always  determine  the  estate  without 
entry  or  claim,  and  so  doth  not  a  condition.' 
Also  '  a  stranger  may  take  advantage  of  an 
estate  determined  by  limitation,  and  so  he 
cannot  upon  a  condition.'  Shcp.  Touch.  121. 
'  The  apt  and  proper  words  to  make  a  limita- 
tion of  an  estate  are  quamdiu,  dum,'  etc.;  and 
in  this  case  ihe  word  if,  atlhough  used  in  the 
grant,  is  not  sufficient  of  itself  to  render  it  a 
grant  defeasible  on  condition  subsequent. 
The  substance  of  the  clause  is 'not  the  for- 
feiture of  a  right,  but  the  termination  of  an 
onerous  and  unprofitable  obligation."  Owen 
v.  Field,  102  Mass.  105. 

If  Any.  —  A  testator  bequeathed  his  female 
slaves  and  their  increase,  If  any.  It  was  held 
that  the  increase  born  in  the  testator's  lifetime 
belonged  to  the  respcclivc  legatees.  The 
court  said:  "  The  expression  '  If  any,'  sub- 
joined to  the  word  1  increase,'  cannot  make  any 
difference,  because  it  only  expresses  what 
would,  if  omitted,  be  necessarily  implied,  and 
it  may  apply  to  increase  born  after  the  testa- 
tor's death,  as  well  as  those  born  before." 
Williamson  v.  Williamson,  4  Jones  Eq.  (57  N. 
Car.)  286. 

If  80.  —  A  testator  staled  that  after  the  pay- 


ment of  his  debts,  it  was  his  opinion  that  there 
would  be  a  surplus;  "  if  so,  I  desire  that  the 
same  be  divided  between  my  legatees."  In 
construing  this  provision  the  court  said:  "  He 
states  the  ground  of  his  opinion  that  there 
might  be  a  surplus.  He  then  says,  '  if  so,  I 
desire,'  etc.  What  is  the  meaning  of  the 
words  '  if  so  '  ?  They  mean  no  more  than  this: 
'  if  there  is  a  surplus.'  They  neither  neces- 
sarily nor  naturally  make  the  previous  fact, 
stated  as  the  ground  of  the  testator's  opinion 
that  there  might  be  a  surplus,  a  part  of  the 
contingency  upon  which  the  operation  of  the 
clause  disposing  of  the  surplus  was  to  de- 
pend."   Yearnshaw's  Appeal,  25  Wis.  25. 

Charging  a  Fact  with  a  Preceding  If,  —  In  a 
suit  for  the  conversion  of  mining  stock,  the 
court,  in  instructing  the  jury,  used  the  lan- 
guage: "  If  the  plaintiff  consented  to  place  his 
stock  in  the  original  pool,  which  pool  was  sub- 
sequently broken  up,"  etc.  It  was  objected 
that  this  was  charging  as  a  fact  that  the  pool 
was  broken  up.  It  was  held  that  the  word 
"  which  "  as  there  used  was  obviously  de- 
pendent on  an  if  to  be  supplied,  and  must  be 
understood  as  though  instead  of  "  which  "  the 
words  "  and  if  that  "  had  been  employed. 
Menzies  v.  Kennedy,  9  New  152.  Compare 
Chambers  v.  People,  105  111.  418. 

If  They  Do  the  Work.  —  A  letter  ordering 
smoke  consumers  contained  the  following 
among  other  clauses:  "  If  we  find  they  do  the 
work  *  *  *  we  will  take  same  and  pay," 
etc.;  and  "  if  we  do  not  take  same  you  are  to 
remove,"  etc.  It  was  held,  in  a  suit  to  collect 
the  price  of  the  consumers,  that  if  they  in  fact 
did  "  the  work  "  the  defendant  was  bound  so 
to  find  and  to  take  and  pay  for  them.  Garden 
City  Wire,  etc.,  Co.  v.  Kause,  67  111.  App.  108. 
If  Necessary.  —  See  NECESSARY, 
If  May  Be  Constructed  When.  —  See  Janney 
v.  Sprigg,  7  Gill  (Md.)  202. 

When  in  the  Sense  of  If.  —  Sec  Hening  v.  Nel- 
son, 20  Ga.  584. 

1.  Mahankc  v.  Cleland,  76  Iowa  405;  Brown 
v.  Kingsley,  38  Iowa  221. 

2.  Ignorance  and  Mistake  Distinguished. —  Law- 
rence v.  Beaubicn,  2  Bailey  L.  (S  Car.)  644. 
In  this  case  it  was  said:  "  Mistake  is  not 
If/imranen  alone.  It  is  that  and  something 
more.  The  distinction  has  been  derided,  but 
it  is  obvious  enough  notwithstanding,  Igno- 
rance does  not  know  and  does  not  pretend  to 
know.  Mistake  is  ignorant  but  pretends  to 
knowledge.  A  man  knows  neither  gold  nor 
silver,  and  that  is  Ignorance)  another  knows 
both,  and  lakes  washed  silver  for  gold;  thai  is 
mistake.  Not  to  know  wheihcr  an  alien  can 
or  cannot  take  by  devise  is  ignorance  on  that 
point  of  law.  To  think  that  he  cannot,  that 
the  devise  is  void,  and  that  the  lands  ro  to 
the  heir  —  this  is  mistake.  It  is  to  think  that 
that  is  which  is  not.  Tgnaranee  is  passive; 
mistake  active.  Tgnorunet  does  not  know, 
and  does  not  think  it  knows;  mistake  does 
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ILLEGAL  CONSIDERATION.  —  See 

not  know,  and  yet  thinks  it  does.  The  dis- 
tinction, as  has  been  well  remarked,  runs 
through  all  the  decisions;  it  is  the  key  to  all, 
and  reconciles  the  apparent  discrepancies  be- 
tween some  of  them."  See  also  as  to  the  dis- 
tinction between  ignorance  and  mistake.  Hall 
v.  Reed,  2  Barb.  Ch.  (N.  Y.)  505;  Champlin 
v.  Laytin,  18  Wend.  (N.  Y.)  423;  Fletcher  v. 
Toilet,  5  Ves.  Jr.  14. 

And  in  Culbreath  v.  Culbreath,  7  Ga.  70,  the 
court  said:  "  The  distinction  is  a  practical  one 
in  this,  that  mere  ignorance  of  the  law  is  not 
susceptible  of  proof.  Proof  cannot  reach  the 
convictions  of  the  mind,  undeveloped  in  ac- 
tion; whereas  a  mistake  of  the  law,  developed 
in  overt  acts,  is  capable  of  proof,  like  other 
facts." 

Ignorance  and  Insanity.  —  In  Boylan  v. 
Meeker,  28  N.  J.  L.  279,  it  was  said:  "  Ignor- 
ance is  not  a  state  of  the  mind  in  the  sense 
that  sanity  and  insanity  are.  When  the  mind 
is  ignorant  of  a  fact,  its  state  still  remains 
sound;  the  power  of  thinking,  of  judging,  of 
willing,  is  just  as  complete  before  communi- 
cation of  the  fact  as  after;  the  essence  of  the 
mind  remains  unaffected.  But  where  insanity 
exists,  its  mysterious  texture,  so  to  speak,  is 
impaired  or  for  the  time  paralyzed;  it  is  no 


te  title  Consideration,  vol.  6,  p.  757. 

longer  subject  to  the  will;  its  operations 
cease  to  be  voluntary,  its  perceptions  are  im- 
paired. Insanity  is  a  state,  a  condition  of  the 
mind  itself.  Ignorance  of  a  particular  fact 
consists  in  this,  that  the  mind,  although  sound 
and  capable  of  healthy  action,  has  never  acted 
upon  that  subject,  because  it  has  never  been 
brought  to  the  notice  of  the  perceptive  facul- 
ties. The  one  is  an  incapacity  to  act  perfectly; 
the  other  is  the  never  having  acted,  although 
perfectly  capable  of  so  doing."  This  was 
upon  a  question  of  lestamentary  capacity. 
See  generally  the  titles  Insanity;  Testa- 
mentary Capacity. 

Wilful  Ignorance. —  In  Thiebaud  v.  Vevay 
First  Nat.  Bank,  42  Ind.  222,  it  was  said,  quoting 
from  I  Piatt  on  Leases,  759:  "  Ignorance  is 
considered  wilful  where  a  person  neglects  the 
means  of  information  which  ordinary  pru- 
dence would  suggest ;  and  it  is  clear  that 
ignorance  of  a  man's  own  rights,  conferred  by 
an  instrument  actually  in  his  possession  or 
power,  where  the  other  party  is  consequently 
innocent  of  concealment,  or  of  any  conduct 
contributing  to  keep  him  ignorant  of  its  con- 
tents, cannot  excuse  the  performance  of  any 
conditions  imposed  on  the  person  claiming 
under  the  instrument." 

Volume  XV. 


ILLEGAL  CONTRACTS. 

By  Briscoe  B.  Clark. 

I  Definition,  932. 

EE.  Status  of  Illegal  Contracts,  932. 

IEL  Construction  of  Contract  with  Respect  to  Illegality,  933. 

IV.  Public  Policy  in  General,  933. 

1 .  Contracts  Prohibited  by  Public  Policy  Illegal,  933. 

2.  Public  Policy  —  From  What  Deter  ruined,  933. 

3.  Extension  of  Principle  to  Be  Carefully  Guarded,  934. 

4.  Public  Policy  as  Viewed  by  Courts  of  Equity  and  of  Law,  934. 

5.  Public  Policy  a  Question  of  Law,  934. 

6.  Injurious  Tendency  of  Contract  the  Test,  934. 

7.  Legislative  Sanction  to  Contract,  934. 

8.  Legality  of  Contract  as  Affected  by  Character  of  Parties,  935. 
V.  Contracts  in  Violation  of  Positive  Law,  935. 

1.  7/z  General,  935. 

2.  Contracts  Violating  Constitutions,  Orders  in  Council,   Treaties,  and 

Municipal  Ordinances,  937. 

3.  Contracts  Contemplating  Change  of  Law,  937. 

4.  Violation  of  Law  in  Execution  of  Contract,  937. 

5.  Contracts  Involving  Commission  of  Acts  Mala  in  Se,  938. 

6.  Agreements  in  Violation  of  Statutory  Prohibitions  —  General  Rules  of 

Construction,  938. 

a.  Intention  of  Legislature,  938. 

b.  Malum  Prohibitum  and  Malum  in  Se,  939. 

c.  Violation  of  Statute  Made  a  Misdemeanor,  939. 

d.  Effect  of  Prohibition  and  Penalty,  939. 

e.  Effect  of  Imposition  of  Penalty  or  Forfeiture,  939. 

f.  Prohibition  Without  Imposition  of  Penalty,  941. 

g.  Failure  of  Statute  to  Declare  Contract  Illegal,  941. 

h.  Statutory  Limitation  of  F,ffect  of  Contracts  in  Violation,  941. 

/'.  Purpose  of  Statute  Accomplished  Without  Rendering  Contract 
Illegal,  941. 

7.  Effect  of  Change  of  Law,  942. 

VL  Contracts  Involving  Commission  of  Civil  Injury  to  Third  Persons 

Generally,  943. 

1.  General  Principles,  943. 

2.  Commission  of  Trespass,  943. 

3.  Publications  of  Libel,  944. 

4.  Infringement  of  Copyright  or  Patent  Right,  944. 

5.  Perpetration  of  Fraud  upon  Public,  944. 

a.  In  General,  944. 

b.  "  Bohemian  Oats  "  Contracts,  944. 

6.  Agreements  in  Fraud  of  Creditors,  945. 

7.  Contracts  Tending  Toicards  Breach  of  Trust  or  Confidence,  945. 

a.  In  General,  945. 

b.  Duty  Owing  by  Employees  to  Employers,  946. 

c.  Duty  of  Corporate  Officers  Tincards  Corporation,  947. 

d.  Duty  of  Stockholders  Towards  Each  Other,  948. 

e.  Duty  of  Fiduciaries,  948. 
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VIL  Contracts  Puffing  or  Suppressing  Competition  at  Sales,  950. 

1.  Public  Sales,  950. 

a.  In  General,  950. 

b.  Reasons  for  Rule,  950. 

c.  What  Sales  Included  in  Rule,  950. 

d.  Actual  Effect  of  Such  Contract  Harmless,  951. 

e.  Honest  Combinations  Among  Purchasers  Held  Legal,  951. 

f.  Knowledge  and  Consent  of  Persons  Liable  to  Be  Injured,  952. 

g.  Effect  of  Such  Contract  on  Sale,  952. 

2.  Private  Sales,  952. 

VHL  Agreements  Suppressing  Competition  at  Letting  of  Public  Con- 
tracts, 953. 

1.  In  General,  953. 

2.  Bona  Fide  Agreements  Between  Prospective  Bidders  Permissible,  953. 

3.  Actual  Injury  to  Public  Immaterial,  954. 

4.  Effect  upon  Validity  of  Public  Contract,  954. 

IX.  Contracts  in  Derogation  of  Domestic  Relations,  954. 

1.  Contracts  Affecting  the  Marriage  Relation,  954. 

a.  In  General,  954. 

b.  Restraint  of  Freedom  of  Marriage,  954. 

c.  Marriage  Brokerage  Contracts,  954. 

d.  Agreements  for  Separation  Between  Husband  and  Wife,  955. 

e.  Agreements  Relating  to  Divorces,  956. 

(1)  Agreements  Promotive  of  Divorces,  956. 

{a)  In  General,  956. 

(b)  Effect  of  Other  Considerations,  957. 

(c)  Existence  of  Legal  Grounds  for  Divorce,  957. 

(d)  Operation  of  Agreements  Conditioned  on  Divorce, 

957- 

(e)  Concealment  of  True  Cause  of  Divorce,  957. 

(2)  Dismissal  of  Pending  Divorce  Proceedings,  957. 

(3)  Contracts  Relating  to  Alimony,  958. 

2.  Contracts  Affecting  Relation  of  Parent  and  Child,  958. 

3.  Contracts  Relating  to  Slave  Property,  958. 

X.  Immoral  Contracts,  959. 

1.  In  General,  959. 

2.  Sexual  Immorality,  960. 

a.  In  General  —  Future  Cohabitation,  960. 

b.  Past  Cohabitation,  961. 

(1)  In  General,  961. 

(2)  Exceptions  to  General  Rule,  961. 

(3)  Contract  Supported  by  Other  Consideration,  961. 

(4)  Continued  Cohabitation,  962. 

3.  Immorality  Licensed  by  Law,  962. 

4.  Contracts  to  Further  Immoral  Purposes,  963. 

5.  Rule  Where  Contract  Is  Executed,  963. 

XI  Contracts  Detrimental  to  Public  Service,  963. 

1.  In  General,  963. 

2.  Contracts  Relating  to  Location  of  Public  Offices  or  Buildings,  963. 

3.  Contracts  Relating  to  Compensation  of  Public  Officers,  964. 

a.  Assignment  of  Salaries  of  Public  Officers,  964. 

b.  Contracts  for  Compensation  for  Performance  of  Official  Duty, 

964. 

(1)  In  General,  964. 

(2)  Relinquishment  of  Right  to  Compensation,  965. 

(3)  Compensation  Not  Fixed  by  Law,  966. 

(4)  Services  Outside  of  Official  Duty,  966. 

4.  Traffic  in  Public  Offices,  966. 
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a.  In  General,  966. 

b.  Resignation  of  Office,  967. 

c.  Withdrawal  of  Application  for  Office,  967. 

d.  Office  Brokerage,  967. 

e.  Consideration  Moving  to  Appointing  Rower,  968. 

(1)  In  General,  968. 

(2)  Appointment  of  Deputies,  968. 

f.  Delegation  of  Rublic  Office,  968. 

g.  Contracts  as  to  Ruture  Appointments,  968. 

h.  Elective  Offices,  969. 

5.  Contracts  to  Influence  Legislation  {Lobbying  Contracts),  969. 

a.  In  General,  969. 

b.  What  Services  Not  Improper,  970. 

c.  Private  Solicitation  of  Legislators,  970. 

d.  Contingent  Compensation,  971. 

e.  Services  Rartly  Illegal,  971. 

/.  R resumption  as  to  Legality  of  Services,  971. 

6.  Contracts  Tending  to  Dereliction  of  Duty  on  Part  of  Public  Officers, 

971. 

a.  In  General,  971. 

b.  Consideration  of  Contract  Breach  of  Official  Duty,  972. 

(1)  In  General,  972. 

(2)  Indemnity  Contracts,  973. 

c.  Sale  of  Personal  Influence  with  Public  Officers,  973. 

d.  Employment  of  Agents  to  Negotiate  Sales  to  or  Contracts  with 

Government,  974. 

(1)  I 71  General,  974. 

(2)  Secret  Agency,  975. 

(3)  Contingent  Compensation,  975. 

(4)  Effect  of  Corruption  of  Officer  upon  Contract  Secured,  975. 

e.  Public  Contracts  in  Which  Rublic  Officers  Are  Interested,  975. 

(1)  In  General,  975. 

(2)  Statutory  Prohibitions,  976. 

(3)  Sufficiency  of  Interest  of  Officer,  976. 

(4)  Services  Outside  of  Official  Employment,  976. 

(5)  Recovery  on  Quantum  Meruit  or  Valebat,  977. 

7.  Contracts  Affecting  Service  of  Quasi-public  Corporations,  977. 

XII.  Agreements  Interfering  with  the  Course  of  Public  Justice,  977. 

1.  In  General,  977. 

2.  Contracts  Relating  to  Suppression  or  Procurement  of  Evidence,  977. 

a.  Suppression  of  Evidence,  977. 

b.  Corruption  of  Witnesses,  978. 

(1)  Contracts  with  Witnesses,  978. 

(2)  Agreements  to  Procure  Testimony,  979. 

(3)  Rewards  for  Apprehension  and  Conviction  of  Criminals, 

979- 

3.  Agreements  in  Respect  to  Compounding  Offenses,  979. 

4.  Contracts  Tending  to  Suppress  Criminal  Justice,  979. 

5.  Agreements  to  Secure  Pardons,  980. 

6.  Agreements  Relating  to  Rail  in  Criminal  Cases,  981. 

7.  Agreements  Ousting  Jurisdiction  of  Courts,  981. 

XIII.  Agreements  Encouraging  Litigation,  981. 

1.  In  General,  981. 

2.  Champcrtous  Contracts,  982. 

3.  Assignments  of  Glioses  in  Action,  982. 

4.  Contracts  Relating  to  Attorney' s  Rees  and  Costs,  982. 

XIV.  Agreements  Affecting  Public  Duties  of  Citizens,  982. 

1.  ///  General,  982. 

2.  Opposition  to  Legislation,  982. 
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3.  Public  Enterprises  and  Improvements,  982. 

4.  Contracts  Affecting  Purity  of  Public  Elections,  983. 

a.  Election  of  Officers,  983. 

/'.  Elections  Submitting  Questions  to  Voters,  984. 
XV.  Contracts  Limiting  Liability  for  Negligence,  984. 
XVI.  Effect  of  Existence  of  War  upon  Contracts,  984. 

1.  War  Between  Nations,  984. 

2.  Insurrection,  985. 
XVII.  Restraint  of  Trade,  9S6. 

XVIII.  Trade  Combinations,  Monopolies,  Etc.,  986. 
XIX.  Restraints  upon  Alienation,  986. 

XX.  Restraints  upon  Freedom  of  Testamentary  Disposition,  986. 

XXI.  Contracts  Indirectly  Illegal,  986. 

1.  General  Principles,  986. 

a.  Mutuality  of  Intent,  986. 

b.  Mere  Knowledge  of  Illegal  Object  of  One  Party,  987. 

c.  Acts  in  Furtherance  of  Illegal  Purpose,  987. 

d.  Completion  of  Illegal  Purpose  a  Part  of  Contract,  987. 

e.  Illegal  Purpose  Commission  of  Crime  of  Great  Magnitude,  987. 

2.  Application  of  Principles  —  Scope  of  Section,  988. 

XXII.  Entire  and  Divisible  Contracts  as  Affected  by  Partial  Illegality, 

988. 

1.  Entire  and  Divisible  Contracts  Defined,  988. 

2.  Effect  of  Partial  Illegality  in  Entire  Contract,  988. 

a.  In  General,  988. 

b.  Cumulative  Considerations  Without  Apportionment,  989. 

c.  Renunciation  of  Illegal  Portion,  990. 

3.  Effect  of  Partial  Illegality  in  Severable  Contract,  990. 

a.  In  General,  990. 

b.  Consideration  Apportioned  to  Different  Stipulations,  991. 

c.  Several  Promises  Based  on  One  Lawful  Consideration,  991.  " 

d.  Contract  Severed  in  Perfor?nance,  991. 

4.  Action  on  Account,  992, 

XXIII.  Contracts  Growing  Out  of  or  Connected  with  Illegal  Contract, 

992. 

1.  In  General,  992. 

2.  Abandonment  of  Illegal  Contract,  992. 

3.  Aid  Required  from  Illegal  Contract  to  Establish  Case,  993. 

4.  Contract  with  Parties  to  Illegal  Combinations,  994. 

5.  Loans  to  Settle  Obligation  of  Illegal  Contract,  994. 

6.  Subsequent  Contract  in  Furtherance  of  Illegal  Contract,  994. 

7.  Ratification  of  Illegal  Contract,  994. 

8.  Promise  to  Pay  Money  Owing  on  Illegal  Contract,  995. 

a.  In  General,  995. 

b.  Compromise  of  Claims  Arising  Out  of  Illegal  Contracts,  996. 

c.  Renewal  or  Substituted  Notes,  996. 

d.  Promise  to  Pay  for  Benefit  Received  under  Illegal  Contract,  996. 

e.  Agreement  to  Pay  Judgment  Recovered  on  Illegal  Contract,  996. 

9.  Securities  for  Performance  of  Illegal  Contracts,  996. 

XXIV.  Enforcement  of  and  Relief  from  Illegal  Contracts,  997. 

1.  In  General,  997. 

2.  Performance  by  Plaintiff,  998. 

a.  In  General,  998. 

b.  Implied  Contract,  999. 

3.  Executed  Contracts,  999. 

a.  In  General,  999. 
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b.  Land  Conveyed,  iooo. 

c.  Recovery  of  Consideration  Parted  With,  iooi. 

4.  In  Equity,  1001. 

a.  In  General,  jooi. 

b.  Foreclosure  of  Illegal  Mortgage,  1002. 

c.  Cancellation  of  Instruments,  1002. 

d.  Bill  of  Discovery,  1003. 

e.  Injunction  to  Restrain  Action  on  Illegal  Contract,  1003. 

5.  Relief  from  Judgments  Recovered  on  Illegal  Contracts,  1003. 

6.  Relief  in  Interest  of  Creditors  or  Heir  of  Party,  1003. 

a.  In  Interest  of  Creditor,  1003. 

b.  In  Interest  of  Heir,  1004. 

7.  Parties  Not  in  Equal  Fault  (Not  in  Pari  Delicto),  1004. 

a.  In  General,  1004. 

b.  Statute  for  Protection  of  Party  Seeking  Relief,  1004. 

c.  Penalty  Imposed  on  One  Party,  1005. 

d.  Ignorance  of  Illegality  of  Contract,  1 005 . 

e.  Fraud,  Undue  Influence,  or  Duress  Exercised  on  Party,  1006. 

f.  Persons  Non  Sui  Juris,  1006. 

g.  Opportunity  of  Withdrawing  (Locus  Panitentia),  1007. 

8.  Public  Policy  Advanced  by  Granting  Relief,  1007. 

9.  Recovery  of  Money  Paid  to  Third  Person  for  Use  of  Party  to  Illegal 

Contract,  1007. 

10.  Actions  Between  Coparties  to  Illegal  Contracts,  1008. 

11.  Accounting  Between  Principal  and  Agent,  1009. 

a.  Compelling  Agent  to  Account,  1009. 

(1)  Accounting  with  Respect  to  Property  Received  frotn  Prin- 

cipal, 1009. 

(2)  Accounting  7i'ilh  Respect  to  Property  Received  for  Princi- 

pal, 1009. 

(a)  Agent  Not  Participant  in  Illegal  Contract,  1009. 

(b)  Agent  Participant  in  I/legal  Contract,  1009. 

(3)  Reimbursement  of  Agent,  10 10. 

12.  Accounting  Between  Partners,  101  1. 

a.  Accounting  with  Respect  to  Profits,  1011. 

( 1 )  In  General,  1  o  1 1 . 

(2)  Partial  Illegality  of  Business  Transacted,  10 12. 

(3)  Action  Based  on  Accounting  Between  Partners,  1012. 

b.  Reimbursement  for  Losses,  10 12. 

XXV.  Assignees  of  Illegal  Contracts,  1012. 
XXVI.  The  Defense  of  Illegality,  1013. 

1.  Right  of  Party  to  Allege  Illegality,  10 13. 

2.  Waiver  or  Estoppel  to  Assert  Defense,  1014. 

a.  Waiver,  1014. 

(1)  In  General,  1014. 

(2)  Failure  to  Rely  on  Illegality  as  a  Defense,  1014. 

(3)  Duty  of  Court  Sua  Sponte  to  Take  Notice  of  Illegality, 

1015. 

b.  Estoppel,  10 15. 
3.  Evidence,  10 15. 

a.  Admissibility  of  Parol  Evidence  to  Show  Illegality  of  Written 

Contract,  1015. 

b.  Presumption  and  Burden  and  Quantum  of  Proof,  10 16. 

<  ROSS-REFERENCES 

In  addition  to  the.  cross-references  accompanying  the  article  CONTRACTS,  voi.  7,  pp. 
89-90.  see  the  following  titles  •  BROKERS,  vol.  4  p.  959;  COMPOUNDING 
OFFENSES,  vol.  6^  p.  399;  DEPUTY,  vol.  9',  p.  368;  ELECTIONS,  vol. 
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10,  p.  552;  FACTORS  OR  COMMISSION  MERCHANTS,  vol.  12,  p.  625; 
FRAC !HrLENT  SALES  AND  CONVEYANCES,  vol.  14,  p.  210;  IN- 
TOXICATING LIQUORS;  JURISDICTION;  LEASES;  MASTER 
AND  SERVANT;  MONOPOLLES;  MORTGAGES;  NEGLLGENCE; 
RESTRALNTS  ON  ALLENATLON;  SEPARATLON  (HUSBAND 
AND  WIFE);  STOCK  BROKERS. 


I.  Definition.  —  The  term  "  illegal  "  sometimes  means  merely  that  which 
lacks  authority  of  or  support  from  law; 1  but  when  applied  to  contracts,  the 
term,  in  its  technical  sense,  imports  a  contract  violative  of  common  law  or 
statute  law,  or  of  some  rule  of  public  policy.3  Such  contracts  have  been 
spoken  of  as  contracts  of  "evil  tendency."  3 

Not  strictly  Contracts.  —  Strictly,  they  are  not  contracts,  but  rather  are  unlaw- 
ful agreements  which  are  void  in  their  inception.4 

II.  Status  of  Illegal  Contracts  —  in  General.  —  Contracts  which  are  illegal 
as  against  public  policy  are  generally  spoken  of  as  being  void.5  The  word 
"  void,"  when  applied  to  such  contracts,  has  been  said  to  be  used  in  reference 
to  the  question  whether  there  can  be  any  legal  remedy  upon  such  contract,6 
and  this  would  seem  to  be  the  proper  sense  of  the  word  when  so  used,  since 
such  a  contract,  when  executed,  may  be  capable  of  conferring  actual  rights  to 
the  same  extent  as  a  legal  contract. 

Effect  of  Subsequent  Illegal  Contract  upon  Prior  Contract.  —  It  has  been  held  that  an 
illegal  contract  entered  into  for  the  purpose  of  modifying  or  discharging  a 
prior  legal  contract  will  not  prevent  the  enforcement  of  the  prior  contract.7 

Release  Based  on  Illegal  Consideration.  —  Thus,  where  a  release  from  a  prior  legal 
obligation  was  based  on  an  illegal  consideration,  it  has  been  held  that  it  would 
not  have  the  effect  of  discharging  such  obligation.8 

Assignment  of  Illegal  Contract  as  Consideration. —  It  has  also  been  held  that  the 
assignment  of  an  illegal  contract  would  not  constitute  a  sufficient  considera- 
tion for  a  promise  by  the  assignee  to  the  assignor.9 


1.  Abbott's  L.  Diet. 

2.  Black's  L.  Diet. 

3.  Bishop  on  Contracts,  §  467. 

4.  Stanley  v.  Nelson,  28  Ala.  514;  Ray  v. 
Mackin,  100  111.  246;  Cummings  v.  Saux,  30 
La.  Ann.  207;  Odineal  v.  Barry,  24  Miss.  9. 

5.  Illegal  Contract  Void.  —  Drury  v.  Defon- 
taine,  1  Taunt.  135;  Santa  Clara  Valley  Mill, 
etc.,  Co.  v.  Hayes,  76  Cal.  387;  Harvey  v. 
Merrill,  150  Mass.  r,  15  Am.  St.  Rep.  159; 
Bliss  v.  Brainard,  41  N.  H.  256;  Pearsoll  v. 
Chapin,  44  Pa.  St.  14. 

Illegal  contracts  will  generally  be  found 
characterized  as  void  in  the  cases  cited 
throughout  this  article. 

As  to  the  proper  meaning  of  the  terms 
"  void  "  and  "  voidable  "  see  the  title  Void 
and  Voidable. 

6.  Void  in  the  Sense  of  Inability  to  Support 
Remedy.  —  Fennell  v.  Ridler,  5  B.  &  C.  406,  11 
E.  C.  L.  261;  Hartford  F.  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co.,  62  Fed.  Rep.  904;  Johns  v.  Bailey, 
45  Iowa  241;  Myers  v.  Meinrath,  101  Mass. 
366;  Smith  v.  Bean,  15  N.  H.  577. 

7.  Effect  of  Subsequent  Illegal  Contract  on  Prior 
Legal  Contract  — Alabama.  —  Foreman  v.  Hard- 
wick,  10  Ala.  316;  Ware  v.  Curry,  67  Ala.  274. 

Arkansas. — Tucker  v.  West,  29  Ark.  386; 
Hawkins  v.  Campbell,  6  Ark.  513;  Britl  v. 
Aylett,  11  Ark.  475,  52  Am.  Dec.  282. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Lewis, 
109  111.  120. 


New  York.  —  Ogden  v.  Barker,  18  Johns. 
(N.  Y.)  87;  Cook  v.  Barnes,  36  N.  Y.  520. 

North  Carolina.  —  Wilcoxon  v.  Logan,  91  N. 
Car.  449. 

Texas.  — Scott  v.  Atchison,  38  Tex.  384. 

See  also  Baird  v.  Boehner,  77  Iowa  622. 

Compare  Cate  v.  Blair,  6  Coldw.  (Tenn  )  639; 
Harvey  v.  Tama  County,  53  Iowa  228. 

In  Nichols  v.  Mudgett,  32  Vt.  546,  it  was  also 
held  that  an  illegal  contract  for  the  discharge 
of  an  existing  debt  was  ineffectual  and  did  not 
prevent  the  subsequent  recovery  of  the  debt. 
See  also  Manion  v.  Titsworth,  18  B.  Mon. 
(Ky.)  582.    And  seethe  title  Release. 

8.  Illegal  Consideration.  —  Best  v.  Higgin- 
botham,  7  B.  Mon.  (Ky.)  124.  See  also 
Slaughter  v.  Hamm,  2  Ohio  271.  Compare 
Eubanks  v.  Dobbs,  4  Ark.  173;  Sickman  v. 
Lapsley,  13  S.  &  R.  (Pa.)  224,  15  Am.  Dec.  596; 
Smith  v.  Davidson,  6  J.  J.  Marsh.  (Ky.)  539; 
Schmitt  v.  Howell,  10  Daly  (N.  Y.)  290. 

In  Bailey  v.  Buck,  11  Vt.  252,  it  was  held 
that  a  receipt  in  full  of  all  demands,  given 
upon  consideration  of  stifling  a  criminal  prose- 
cution, was  void  and  left  the  claim  in  force. 

9.  Assignment  of  Illegal  Contract  as  Considera- 
tion.—  Cummings  v.  Saux,  30  La.  Ann.  207; 
Willis  v.  Hockaday,  1  Spears  L.  (S.  Car.)  379, 
40.  Am.  Dec.  606;  Herd  v.  Vincent,  I  Overt. 
(Tenn.)  369.    See  Lake  v.  Gilchrist,  7  Ala.  955. 

Recovery  of  Consideration  for  Assignment.  —  It 
has  been  held  that  where  the  assignee  pays  to 
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Public  Policy  in  General. 


III.  Construction  of  Contract  with  Respect  to  Illegality.  —  Not 
only  is  the  presumption  of  the  law  in  favor  of  the  legality  of  a  contract,  as 
against  its  illegality,  but  also  the  general  rule  for  the  interpretation  of  con- 
tracts, that  a  contract  should  be  so  construed  as  to  give  validity  to  it  rather 
than  to  render  it  invalid,1  applies  to  the  construction  of  contracts  which  are 
claimed  to  be  illegal,  and  therefore,  when  a  contract  is  reasonably  susceptible 
of  two  constructions,  one  of  which  will  render  it  legal  and  the  other  illegal, 
that  interpretation  should  be  put  upon  it  which  will  give  validity  to  it.2  If, 
however,  it  is  once  shown  that  it  was  the  intention  of  the  parties  to  enter  into 
an  illegal  contract,  it  will  not  be  presumed,  for  the  purpose  of  giving  validity 
to  the  contract,  though  the  contract  is  capable  of  being  sustained,  that  its 
object  was  without  such  illegal  intention.3 

IV.  Public  Policy  in  General  —  1.  Contracts  Prohibited  by  Public  Policy 
Illegal.  —  That  principle  of  the  law  which  holds  that  no  one  can  lawfully  con- 
tract to  do  that  which  has  a  tendency  to  be  injurious  to  the  public  or  against 
the  public  good  is  well  settled  and  may  be  termed  the  policy  of  the  law  or 
public  policy  in  relation  to  the  administration  of  the  law.4  And  the  courts 
have  not  hesitated  to  declare  illegal  and  unenforceable  contracts  which  they 
have  considered  to  be  against  public  policy.5  Inasmuch  as  public  policy  is, 
in  its  nature,  uncertain  and  incapable  of  being  defined  with  exactness,  it  is 
necessary  to  examine  the  adjudged  cases  to  determine  its  extent.0 

2.  Public  Policy  —  From  What  Determined. — While  the  chief  sources  for 
determining  the  public  policy  of  a  nation  are  its  constitution,  laws,  and  judi- 
cial decisions,7  still,  however,  these  are  not  the  sole  criteria,  and  the  courts 


the  assignor  a  consideration  for  the  assign- 
ment of  an  illegal  contract,  he  cannot  after- 
wards recover  the  money  so  paid,  in  case  of 
his  inability  to  enforce  the  contract,  where  at 
the  lime  of  the  assignment  he  had  knowledge 
of  its  illegality.  Blattenberger  v.  Holman, 
103  Pa.  St.  555. 

1.  See  the  title  Interpretation  of  Con- 
tracts. 

2.  Construction  in  Favor  of  Legality  of  Contract 

—  England.  —  Moss  v.  Bainbridge,  18  Beav. 
478;  Shore  v.  Atty.-Gen.,  9  CI.  &  F.  355; 
Lewis  v.  Davison,  4  M.  &  VV.  654;  Mittelholzer 
v.  Fullarton,  6  Q.  B.  989,  51  E.  C.  L.  989;  Nor- 
wich v.  Norfolk  R.  Co.,  4  El.  &  Bl.  397,  82  E. 
C  L.  397. 

United  States.  —  Hobbs  v.  McLean,  117  U.  S. 
567. 

Arkansas.  —  Lincoln  v.  Field,  54  Ark.  471. 

California. — Saunders  v.  Clark,  2gCal.  299. 

District  of  Columbia.  —  Manning  v.  Ellicott, 
9  App.  Cas.  (D.  C.)  71. 

Illinois.  —  Paul  v.  Paul,  71  111.  App.  671; 
Shrefflcr  v.  Nadelhoffer,  133  111.  536. 

Indiana.  —  Hunt  v.  Elliott,  80  Ind.  245,  41 
Am.  Rep.  794;  Cravens  v.  Eagle  Cotton  Mills 
Co.,  120  Ind.  6,  16  Am.  St.  Rep.  298. 

Iowa.  —  Dillon  v.  Allen,  46  Iowa  299,  26  Am. 
Rep.  145,  per  Adams,  J. 

Kentucky. — Bibb  v.  Miller,  11  Bush  (Ky.)  306. 

Louisiana.  —  Mandal  v.  Mandal,  28  La. 
Ann.  556. 

,  Massachusetts. —  Guernsey  v.  Cook,  120 
Mass.  501. 

Missouri.  —  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  Co.,  128  Mo.  224. 

New  York.  —  Loiillard  v.  Clyde,  86  N.  Y. 
384;  Curtis  v.  Gokcy,  68  N.  Y.  300,  reversing  5 
Hun  (N.  Y.)  555;  Standard  Oil  Co.  v.  Scoficld. 
(Supm.  Ct.  Spec.  T.)  16  Abb.  N.  Cas.  (N.  Y.) 
372;  Bowers  v.  Clarke,  127  N.  Y.  417. 


Tennessee.  —  Atlanta  Guano  Co.  v.  Phipps, 
(Tenn.  Ch.  1897)  41  S.  W.  Rep.  1087. 

Vermont.  —  Thrall  v.  Newell,  19  Vt.  202,  47 
Am.  Dec.  682. 

Wisconsin.  —  Wattcrs  v.  McGuigan,  72  Wis. 
155- 

3.  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35 
Am.  St.  Rep.  793;  Atlanta  Guano  Co.  v. 
Phipps,  (Tenn.  Ch.  1897)41  S.  W.  Rep.  10S". 

4.  Egerton  v.  Brownlow,  4  II.  L.  Cas.  1; 
Edwards  v.  Randle,  63  Ark.  318,  5S  Am.  St. 
Rep.  108;  Fearnley  v.  De  Mainville,  5  Colo. 
App.  441. 

5.  Contracts  Illegal  as  Against  Public  Policy  — 

England.  —  Egerton  v.  Brownlow,  4  II.  L. 
Cas.  1. 

United  States.  —  Teal  v.  Walker,  111  U.  S. 
242. 

Colorado.  —  Fearnley  v.  De  Mainville,  5 
Colo.  App.  441. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Clos- 
ser,  126  Ind.  348,  22  Am.  St.  Rep.  593. 

Iowa.  —  Boardman  v.  Thompson,  25  Iowa 
487;  Merrill  v.  Packer,  80  Iowa  542;  Shipley  v. 
Reasoner,  So  Iowa  548. 

Michigan.  —  McNamara  v.  Gargctt,  68  Mich. 
454,  13  Am.  St.  Rep.  355;  Quirk  v.  Thomas,  6 
Mich.  76. 

Missouri.  —  Pellz  v.  Long,  40  Mo.  532;  Tur- 
ley  v.  Edwards,  18  Mo.  App.  676;  Kochler  v. 
Fcucrbacher,  2  Mo.  App.  11. 

North  Carolina.  —  Griffin  v.  Hasty,  94  N. 
Car.  438. 

Pennsylvania.  —  Enders  v.  Endcrs,  164  Pa. 
St.  266,  44  Am.  St.  Rep.  598. 

And  see  the  cases  throughout  the  article 
cited  to  the  particular  classes  of  contracts. 

6.  Public  Policy  Incapable  of  Exact  Definition. 
—  Davics  -'.  Davies,  36  Ch.  D.  364. 

7.  Public  Policy  -  How  Determined  —  Consti- 
tutions,   Statutes,  and  Decisions.  —  U.   S.  v. 
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should  not  hesitate  to  declare  a  contract  illegal  merely  because  no  statute  or 
precedent  prohibiting  it  can  be  found.1 

Value  of  Precedents.  —  And  also,  while  judicial  decisions  are  undoubtedly  of 
great  value  in  determining  the  question  of  public  policy,  still  they  are  not  to 
be  treated  with  too  high  a  regard,  as  the  public  policy  necessarily  varies  with 
the  prevailing  sentiments  of  the  times.2 

3.  Extension  of  Principle  to  Be  Carefully  Guarded.  —  In  some  decisions  the 
courts  have  characterized  as  judicial  legislation  or  otherwise  disapproved  the 
power  asserted  by  the  courts  to  declare  contracts  to  be  illegal  as  against  public 
policy,  in  the  absence  of  legislation;3  and  while  undoubtedly  the  power  to 
contract  should  be  left  unrestricted  as  far  as  possible,4  and  contracts  should 
not  be  adjudged  illegal  as  against  public  policy  unless  clearly  injurious  to  the 
public  welfare,5  still  there  can  be  no  impropriety  in  judicial  tribunals  refusing 
to  enforce  contracts  as  injurious  to  the  public  welfare,6  as  the  interest  of  indi- 
viduals must  always  be  subservient  to  the  public  good.7 

4.  Public  Policy  as  Viewed  by  Courts  of  Equity  and  of  Law.  —  The  question 
of  public  policy  as  viewed  by  courts  of  equity  and  by  courts  of  law  should  be 
the  same.9 

5.  Public  Policy  a  Question  of  Law.  —  The  question  whether  a  contract  is 
contrary  to  public  policy,  when  the  circumstances  raising  the  question  are 
conceded,  is  one  of  law  to  be  determined  by  the  court.9 

6.  Injurious  Tendency  of  Contract  the  Test.  —  Where  a  contract  belongs  to  a 
class  which  is  reprobated  by  public  policy,  it  will  be  declared  illegal  though 
in  that  particular  instance  no  actual  injury  may  have  resulted  to  the  public,  as 
the  test  is  the  evil  tendency  of  the  contract  and  not  its  actual  result.10 

7.  Legislative  Sanction  to  Contract.  —  Where  the  legislature,  by  a  statute 
not  objectionable  as  being  unconstitutional,  expressly  authorizes  the  execution 


Trans-Missouri  Freight  Assoc.,  58  Fed.  Rep. 
58;  Hartford  F.  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  70  Fed.  Rep.  201;  Swann  v.  Swann,  21 
Fed.  Rep.  299;  License  Tax  Cases,  5  Wall.  (U. 
S.)  469;  Lux  v.  Haggin,  69  Cal.  308;  Alpers  v. 
Hunt,  86  Cal.  78,  21  Am.  St.  Rep.  17. 

Conflict  Between  State  and  Federal  Decisions.  — 
In  case  there  should  be  a  divergence  in  the 
views  of  the  federal  and  state  courts  on  the 
question  of  national  public  policy  the  conclu- 
sion reached  in  the  federal  courts  must  be 
accepted  as  the  best  evidence  of  what  the 
requirements  of  the  national  policy  are,  and 
the  decisions  of  ihe  state  courts  must  be  ac- 
cepted as  the  best  evidence  of  the  public  policy 
of  the  state.  Hartford  F.  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co.,  62  Fed.  Rep.  904.  See  the  title 
United  States  Courts. 

1.  Statute  or  Precedent  Unnecessary.  —  Teal  v. 
Walker,  in  U.  S.  242;  Jones  v.  Randall,  1 
Cowp.  37. 

2.  Change  of  Public  Policy  with  the  Times.  — 

Davies  v.  Davies,  36  Ch.  D.  364;  Brooks  v. 
Cooper,  50  N.  J.  Eq.  761,  35  Am.  St.  Rep.  793. 

3.  Doctrine  of  Public  Policy  Disapproved.  —  See 

Richardson  v.  Mellish,  2  Bing.  229,  9  E.  C.  L. 
391- 

4.  Power  to  Contract  Unrestricted.  —  Houlton 

v.  Nichol,  93  Wis.  393,  57  Am.  St.  Rep.  928; 
Printing,  etc.,  Co.  v.  Sampson,  L.  R.  19  Eq. 
465. 

5.  Public  Injury  Resulting  Should  Be  Free  from 
Doubt — United  States.  —  Hartford  F.  Ins.  Co. 
v.  Chicago,  etc.,  R.  Co.,  70  Fed.  Rep.  201.  See 
also  U.  S.  v.  Trans-Missouri  Freight  Assoc., 
58  Fed.  Rep.  58. 


Arkansas.  —  Edwards  v.  Randle,  63  Ark. 
318,  58  Am.  St.  Rep.  108. 

Georgia.  —  Smith  v.  Du  Bose,  78  Ga.  413,  6 
Am.  St.  Rep.  260. 

Iowa.  —  Richmond  v.  Dubuque,  etc.,  R. 
Co.,  26  Iowa  191. 

Maryland.  —  Matter  of  Woods,  52  Md.  520. 

Minnesota.  —  Peterson  v.  Christensen,  26 
Minn.  377. 

New  York.  —  Maloney  v.  Nelson,  12  N.  Y. 
App.  Div.  545. 

Pennsylvania.  —  Enders  v.  Enders,  164  Pa. 
St.  266,  44  Am.  St.  Rep.  598. 

Vermont.  —  Barrett  v.  Carden,  65  Vt.  431,  36 
Am.  St.  Rep.  876. 

Virginia.  —  Bier  v.  Dozier,  24  Gratt.  (Va.)  I. 

Wisconsin.  —  Kellogg  v.  Larkin,  3  Pin. 
(Wis.)  123.  56  Am.  Dec.  164;  Houlton  v. 
Nichol,  93  Wis.  393,  57  Am.  St.  Rep.  928. 

6.  Doctrine  of  Public  Policy  Approved.  —  Board- 
man  v.  Thompson,  25  Iowa  487;  Stanton  v. 
Allen,  5  Den.  (N.  Y.)  434,  49  Am.  Dec.  282. 

7.  Interest  of  Individuals  Subservient  to  Public 
Welfare.  —  McNamara  v.  Gargett,  68  Mich. 
454,  13  Am.  St.  Rep.  355. 

8.  Same  in  Courts  of  Equity  as  in  Courts  of  Law. 
—  Boynton  v.  Hubbard,  7  Mass.  112. 

9.  Public  Policy  a  Question  of  Law.  —  Tallis  v. 
Tallis,  1  El.  &  Bl.  391,  72  E.  C.  L.  391;  Smith 
v.  Du  Bose,  78  Ga.  413,  6  Am.  St.  Rep.  260. 

10.  Evil  Tendency  of  Contract  the  Test.  — 
Brown  v.  Columbus  First  Nat.  Bank,  137  Ind. 
655;  Elkhart  County  Lodges.  Crary,  98  Ind. 
242,  49  Am.  Rep.  746;  Firemen's  Assoc.  v. 
Berghaus,  13  La.  Ann.  209;  Drexler  v.  Tyr- 
rell, 15  Nev.  114;  Atcheson  v.  Mallon,  43  N. 
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of  a  particular  contract  or  class  of  contracts,  the  courts  are  without  power  to 
declare  such  contracts  illegal  as  against  public  policy,  as  when  the  government 
through  its  legislative  branch  has  determined  its  public  policy  the  judicial 
branch  is  bound  thereby.1 

8.  Legality  of  Contract  as  Affected  by  Character  of  Parties.  —  As  a  general 
rule,  the  character  of  a  contract,  in  this  connection,  is  not  affected  by  the 
character  of  the  parties,3  and  such  contracts  will  be  held  illegal  irrespective 
of  whether  they  are  between  citizens  of  the  government  or  between  aliens.3 

state  as  a  Party.  —  And  though  it  has  been  held  that  contracts  by  a  state 
were  not  subject  to  the  allegation  of  being  against  the  public  policy  of  the 
state,  *  still,  a  contract  which  is  against  the  policy  of  the  federal  government 
has  been  held  illegal,  and  the  assertion  of  the  defense  of  illegality  was  allowed 
even  against  the  state.5 

V.  Contracts  in  Violation  of  Positive  Law  —  1.  In  General.  —  As  a 
general  rule,  all  contracts  or  agreements  which  involve  or  have  for  their  object 
a  violation  of  the  law  are  illegal.6    If  the  contract  stands  opposed  to  the 


Y.  147,  3  Am.  Rep.  678;  Richardson  v.  Cran- 
dall,  48  N.  Y.  348. 

1.  Legislative  Sanction  to  Contract  —  United 
States.  —  U.  S.  v.  Trans-Missouri  Freight 
Assoc.,  166  U.  S.  290;  Winona  v.  Cowdrey,  93 
U.  S.  612. 

Kentucky.  —  Brown  v.  Anderson,  I  T.  B. 
Mon.(Ky.)  200;  Baumeister  v.  Markham,  (Ky. 
1897)  41  S.  W.  Rep.  816. 

Louisiana.  —  Lyman  v.  Townsend,  24  La. 
Ann.  625. 

Massachusetts.  —  Davis  v.  Com.,  164  Mass. 
241. 

Missouri. — Theobald  v.  Supreme  Lodge, 
etc.,  59  Mo.  App.  87. 

New  York.  —  Parfitt  v.  Kings  County  Gas, 
etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.) 
278. 

Pennsylvania.  —  Enders  v.  Enders,  164  Pa. 
St.  266,  44  Am.  St.  Rep.  598. 

South  Carolina.  —  Denton  v.  English,  3  Brev. 
(S.  Car.)  147. 

2.  Contract  by  Artificial  Person.  —  A  contract 
made  by  an  artificial  person  is  void  if  the  con- 
sideration is  illegal  or  if  the  subject-matter  is 
against  public  policy.  In  this  respect  a  cor- 
poration stands  on  the  same  ground  as  a 
natural  person.  Patton  v.  Gilmer,  42  Ala. 
548,  94  Am.  Dec.  665. 

3.  Aliens.  —  Thus  an  alien  who  enters  into  a 
contract  for  the  purpose  of  violating  the  law 
of  the  government  of  the  forum  cannot  recover 
thereon.  Graves  v.  Delaplaine.  14  Johns.  (N. 
V.)  146. 

4.  State  as  a  Party.  —  Brown  v.  Anderson,  1 
T.  B.  Mon.  (Ky.)  200.  See  also  People  v. 
Stephens,  71  N.  Y.  527. 

5.  Federal  Policy  Infringed.  —  Craig  v.  Mis- 
souri, 4  Pet.  (U.  S.)  410;  Patton  v.  Gilmer,  42 
Ala.  548,  94  Am.  Dec.  665;  Linn  v.  State  Bank, 
2  III.  87,  25  Am.  Dec.  71;  Stale  v.  Louisiana 
State  Hank,  20  La.  Ann.  468. 

6.  Contracts  in  Violation  of  Law  Illegal  /  n  - 
land.  — Collins  v.  Mlantern,  2  Wils.  C.  PI,  347; 
Lightfoot  v.  Tenant,  1  B.  <Sr  P.  551;  Law  v. 
Hodson,  11  East  300;  Aubert  v.  Maze,  2  P>.  .t 
P.  371;  Little  v.  Poole,  9  B.  &  C.  192,  17  E. 
C.  L.  355;  Swan  v.  Bank  of  Scotland,  I  Deac. 
746,  38  E.  C.  L.  666;  Ncwington  Local  Board 
v.  Cotlingham  Local  Board,  12  Ch.  D.  725; 
Ritchie  v.  Smith,  6  C.  B.  462,  <x>  E.  C.  L.  462. 


United  States.  —  U.  S.  Bank  v.  Owens,  2  Pet. 
(U.  S.)  538;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727;  U.  S.  v.  Trans-Missouri  Freight 
Assoc.,  166  U.  S.  290;  Kansas  Sav.  Bank  v. 
National  Bank,  38  Fed.  Rep.  800;  Groves  v. 
Slaughter,  15  Pet.  (U.  S.)  449;  Brown  v.  Tark- 
ington,  3  Wall.  (U.  S.)  377;  Western  Union 
Tel.  Co.  v.  Burlington,  etc.,  R.  Co.,  3  Mc- 
Crary  (U.S.)  130;  Davidson  v.  Lanier,  4  Wall. 
(U.  S.)  447;  Hanauer  v.  Doane,  12  Wall.  (U. 
S.)  342. 

Alabama. — Whetstone  v.  Montgomery  Bank, 
9  Ala.  875;  O'Donnell  v.  Sweeney,  5  Ala.  467, 
39  Am.  Dec.  336. 

Arkansas.  —  Tatum  v.  Kelly,  25  Ark.  209,  94 
Am.  Dec.  717;  Ruddell  v.  Landers,  25  Ark. 
238,  94  Am.  Dec.  719. 

California.  —  McCullough  v.  Board  of  Edu- 
cation, 51  Cal.  418. 

Connecticut.  —  Funk  v.  Gallivan,  49  Conn. 
124,  44  Am.  Rep.  210. 

Georgia.  —  Persons  v.  Jones,  12  Ga.  371,  58 
Am.  Dec.  476;  Hill  v.  Mitchell,  25  Ga.  704. 

Illinois.  —  McNulta  v.  Corn  Belt  Bank,  164 
III.  427,  56  Am.  St.  Rep.  203;  Linn  v.  State 
Bank,  2  111.  87,  25  Am.  Dec.  71;  Indianapolis, 
etc.,  R.  Co.  v.  Ervin,  118  111.  250,  59  Am. 
Rep.  369. 

Indiana.  —  State  Bank  v.  Coquillard,  6  Ind. 
232;  Winchester  Electric  Light  Co.  v.  Veal, 
145  Ind.  506. 

Iowa.  —  Mcintosh  v.  Wilson,  81  Iowa  339; 
Guenthcr  v.  Dewein,  11  Iowa  133;  Reynolds 
v.  Nichols,  12  Iowa  398. 

Kentucky.  —  Steele  v.  Curie,  4  Dana  (Ky.) 
384. 

Louisiana.  —  Louisiana  State  Bank  v.  Or- 
leans Nav.  Co.,  3  La.  Ann.  294;  Fox  v.  New 
Orleans,  12  La.  Ann.  154,  68  Am.  Dec.  766; 
Reed  v.  Crocker,  12  La.  Ann.  436. 

Mary/and.  —  Lazear  v.  National  Union 
Bank,  52  Md.  78,  36  Am.  Rep.  355;  Baltimore, 
etc.,  R.  Co.  v.  Faunce,  6  Gill  (Md.)  68,  46  Am. 
Dec.  655;  Maryland  Hospital  v.  Foreman.  29 
Md.  524. 

Massachusetts.  —  Wheeler  v.  Russell,  17 
Mass.  258;  Allen  v.  Hawks,  13  Pick.  (Mass.) 
79;  Roche  v.  Ladd,  I  Allen  (Mass.)  436. 

Michigan, — State  Bank  v.  Nilcs,  1  Dougl. 
(Mich.)  401,  41  Am.  Dec.  575;  Hannah  v.  Fife, 
27  Mich.  172. 
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common  or  statute  law,  it  is  equally  void  ab  initio  in  the  one  case  as  in  the 
other,  and  no  action  or  suit  will  lie  to  enforce  it.1 

Unconstitutional  Law  Authorizing  Contract  in  Violation  of  General  Law.  —  And  a  con- 
tract in  violation  of  the  general  laws  of  the  state  has  been  held  illegal,  though 
such  contract  was  authorized  by  a  special  act,  where  such  special  act  was 
unconstitutional.3 

Implied  Contracts.  — -  The  rule  that  a  contract  in  violation  of  the  common  or 
statute  law  is  illegal  applies  to  implied  contracts  as  well  as  to  express  con- 
tracts.3 

Intention  of  Parties  to  Contract.  —  In  order  to  render  a  contract  in  violation  of 
law  illegal  it  is  not  necessary  that  there  shall  exist  any  corrupt  intention  on 
the  part  of  the  contracting  parties.4  And  on  the  other  hand,  the  fact  that  it 
was  the  intention  of  the  parties  to  a  contract  to  violate  a  certain  statute  will 
not  render  the  contract  illegal  if  in  fact  the  contract  did  not  tend  to  violate 
such  statute.5 

ignorance  of  Law.  —  It  is  a  familiar  rule  that  ignorance  of  the  law  excuses  no 
one.  So  it  has  been  held  that  the  fact  that  the  parties  to  a  contract  were 
ignorant  of  the  existence  of  the  law  which  was  violated  by  their  contract 
would  not  prevent  the  contract  from  being  declared  illegal.6  But  it  has  been 
held  that  where  the  parties,  misapprehending  the  true  meaning  of  a  statute, 
contract  for  the  performance  of  an  act  in  a  manner  prohibited  by  the  statute, 


Missouri.  —  Haggerty  v.  St.  Louis  Ice  Mfg., 
etc.,  Co.,  143  Mo.  238;  Jacobs  v.  North  British, 
etc.,  Ins.  Co.,  61  Mo.  App.  572;  Prince  v. 
Eighth  St.  Baptist  Church,  20  Mo.  App.  332. 

Ntbraska.  —  Wilson  v.  Parrish,  52  Neb.  6. 

New  Hampshire.  — Jones  v.  Surprise,  64  N. 
H.  243;  Udall  v.  Metcalf,  5  N.  H.  396;  Bou- 
telle  v.  Melendy,  19  N.  H.  196,  49  Am.  Dec. 
152. 

New  Jersey.  —  Brooks  v.  Cooper,  50  N.  J. 
Eq.  761,  35  Am.  St.  Rep.  793  [citing  9  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  907J;  Gulick  v. 
Ward,  10  N.  J.  L.  87,  18  Am.  Dec.  389;  Can- 
non v.  Cannon,  26  N.  J.  Eq.  316;  Sharp  v. 
Teese,  9  N.  J.  L.  352,  17  Am.  Dec.  479. 

New  York.  — Cook  v.  Phillips,  56  N.  Y.  310; 
Sanderson  v.  Goodrich,  46  Barb.  (N.  Y.)  616; 
Hunt  v.  Knickerbacker,  5  Johns.  (N.  Y.)  327; 
Barton  v.  Port  Jackson,  etc.,  Plank  Road  Co., 
17  Barb.  (N.  Y.)  397. 

North  Carolina.  —  Futrell  v.  Vann,  8  Ired.  L. 
(30  N.  Car.)  402;  Love  v.  Brindle,  7  Jones  L. 
(52  N.  Car.)  560;  Ramsay  v.  Woodard,  3  Jones 
L.  (48  N.  Car.)  508;  State  v.  Hyman,  1  Jones 
L.  (46  N.  Car.)  59. 

Ohio.  —  Rossman  v.  McFarland,  9  Ohio  St. 
369- 

Pennsylvania. — Mitchell  v.  Smith,  1  Binn. 
(Pa.)  no,  2  Am.  Dec.  417;  Balliet's  Case,  1 
Leg.  Chron.  (Pa.)  195;  Seidenbender  v. 
Charles,  4  S.  &  R.  (Pa.)  151,  8  Am.  Dec.  682; 
Thorne  v.  Travellers  Ins.  Co.,  80  Pa.  St.  15,  21 
Am.  Rep.  89;  Columbia  Bank,  etc.,  Co.  v. 
Haldeman,  7  W.  &  S.  (Pa.)  233,  42  Am.  Dec. 
229;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St.  173,  8  Am.  Rep.  159. 

South  Carolina.  —  Gilliland  v.  Phillips,  1  S. 
Car.  152. 

Tennessee. — Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  n  Humph.  (Tenn.)  1, 
53  Am.  Dec.  742;  Hale  v.  Henderson,  4  Humph. 
(Tenn.)  199. 

Texas.  —  Hunt  v.  Robinson,  I  Tex.  748; 
Rue  v.  Missouri  Pac.  R.  Co.,  74  Tex.  474,  15 
Am.  St.  Rep.  852. 
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Vermont.  —  Spalding  v.  Preston,  21  Vt.  9,  50 
Am.  Dec.  68. 

Virginia.  —  Wilson  v.  Spencer,  1  Rand.  (Va.) 
76,  10  Am.  Dec.  491. 

West  Virginia.  —  Capeharl  v.  Rankin,  3  W. 
Va.  571,100  Am.  Dec.  779. 

Wisconsin.  —  jEtna  Ins.  Co.  v.  Harvey,  n 
Wis.  394;  Melchoir  v.  McCarty,  31  Wis.  252,  ri 
Am.  Rep.  605. 

Code  Provision  for  Action  by  Heal  Party  in  In- 
terest.—  In  Winegard  v.  Fanning,  76  Hun  (N. 
Y.)  170,  it  was  held  that  Code  Civ.  Pro.  N.  Y., 
§449,  providing  that  "  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  in- 
terest," did  not  render  illegal  an  agreement  by 
the  assignee  of  a  mortgage  for  the  foreclosure 
of  such  mortgage  by  the  assignor,  and  there- 
fore did  not  preclude  the  assignee,  after  fore- 
closure by  the  assignor,  from  recovering  the 
amount  received  by  the  latter. 

1.  Common  Law  and  Legislative  Acts  on  Same 
Footing.  —  Collins  v.  Blantern,  2  Wils.  C.  PI. 
347- 

2.  Unconstitutional  Special  Law  Authorizing 
Contract  in  Violation  of  General  Law.  —  Houston 

County  v.  Killen,  76  Ga.  826. 

3.  Implied  Contract.  —  Cope  v.  Rowlands,  2 
M.  &  W.  149. 

4.  Corrupt  Intention  Unnecessary.  —  Seneca 
County  Bank  v.  Lamb,  26  Barb.  (N.  Y.)  595. 

If  the  purpose  of  a  contract  be  unlawful,  an 
open  avowal  of  such  purpose  does  not  make  it 
the  less  unlawful.  McGourkey  v.  Toledo,  etc., 
R.  Co.,  146  U.  S.  536. 

5.  Cannon  v.  Cannon,  26  N.  J.  Eq.  316. 

6.  Ignorance  of  Law.  —  Waugh  v.  Morris,  L. 
R.  8  Q.  B.  202;  Lewis  v.  Headley,  36  111.  433, 
87  Am.  Dec.  227;  Missouri,  etc.,  R.  Co.  v. 
Bowles,  (Indian  Ter.  1897)  40  S.  W.  Rep. 
899. 

The  rule  stated  in  the  text  was  announced 
in  Burger  v.  Koelsch,  77  Hun  (N.  Y.)  44,  and 
applied  to  a  case  where  the  contract  in  ques- 
tion violated  an  ordinance  of  the  city  ot 
Buffalo. 
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they  may  nevertheless  be  bound  by  the  contract,  provided  the  manner  of 
performance  is  not  of  the  essence  of  the  contract,  and  the  object  contem- 
plated may  be  accomplished  in  a  manner  not  violative  of  the  statute.1 

Probability  that  the  Law  Will  Be  Violated.  —  It  has  been  held  that  contracts  illegal 
from  their  tendency  to  promote  unlawful  acts  are  not  affected  by  the  question 
as  to  the  probability  of  the  unlawful  act  being  done.2 

2.  Contracts  Violating  Constitutions,  Orders  in  Council,  Treaties,  and  Municipal 
Ordinances.  —  Constitutions  are  often  spoken  of  as  the  supreme  law  of  the  land, 
and  contracts  violating  constitutional  provisions  are  illegal  to  the  same  extent 
as  contracts  violating  statutory  enactments.3 

Orders  in  Council.  —  In  England  contracts  violating  orders  in  council  are  illegal 
to  the  same  extent  as  contracts  violating  Acts  of  Parliament.'* 

Treaties.  —  Contracts  have  also  been  held  illegal  as  in  violation  of  treaties  of 
the  United  States.5 

Municipal  Ordinances.  —  Contracts  violating  city  ordinances  are  also  held  illegal 
to  the  same  extent  as  contracts  violating  enactments  of  the  legislature.6 

3.  Contracts  Contemplating  Change  of  Law.  —  A  contract  for  an  act  prohib- 
ited by  the  existing  law,  but  which  is  shown'  to  have  been  made  with  refer- 
ence to  the  contemplated  procuring  of  a  special  statute  making  the  act  valid, 
the  enactment  of  which  was  actually  procured  before  the  contract  was  per- 
formed, is  not  to  be  regarded  as  illegal.7 

4.  Violation  of  Law  in  Execution  of  Contract.  —  Where  a  contract  based  on 
a  lawful  consideration  is  for  the  performance  of  an  act  capable  of  being  per- 
formed in  a  lawful  manner,  the  fact  that  one  of  the  contracting  parties  violates 
the  law  in  the  performance  of  the  act  contracted  for  will  not  necessarily  render 
the  contract  illegal;  the  contract  is  good  and  may  be  made  the  subject  of  an 
action,  notwithstanding  the  breach  of  the  law  which  occurred  in  carrying  it 
into  effect.**    And  in  order  to  render  illegal  a  contract  which  can  be  legally 


1.  Favor  v.  Philbrick,  7  N.  H.  326.  See  also 
Fox  v.  Rogers,  171  Mass.  546. 

2.  Probability  that  Law  Will  Be  Violated.  — 

Egerton  v.  Brownlow,  4  H.  L.  Cas.  1. 

3.  Contracts  Violative  of  Constitutions  — United 

States.  —  Craig  v.  Missouri,  4  Pet.  (U.  S.)  410; 
Gandolfo  v.  Hartman,  49  Fed.  Rep.  181; 
Byrne  v.  Missouri,  8  Pet.  (U.  S.)  40;  Altenberg 
v.  Grant,  85  Fed.  Rep.  345. 

Alabama.  —  Patton  v.  Gilmer,  42  Ala.  548,  94 
Am.  Dec.  665;  Williams  v.  Evans,  87  Ala.  725. 

California.  —  Garms  v.  Jensen,  103  Cal.  374; 
Harralson  v.  Barrett,  99  Cal.  607. 

Illinois.  —  Linn  v.  State  Bank,  2  111.  87,  25 
Am.  Dec.  71. 

Constitutional  Provision  Not  Self-executing.  — 
An  action  was  brought  on  a  promissory  note 
given  in  Mississippi  in  1836  for  slaves  in  that 
state  who  had  been  imported  in  1835  and  183^. 
The  constitution  of  Mississippi  provided  that 
"  the  introduction  of  slaves  into  this  state,  as 
merchandise  or  for  sale,  shall  be  prohibited 
from  and  after  the  first  day  of  May,  1833."  It 
was  held  that  this  prohibition  did  not  invali- 
date the  contract,  but  that  legislative  action 
was  necessary  to  carry  it  into  effect.  Groves 
v.  Slaughter,  15  Pet.  (U.  S.)  449. 

4.  Orders  in  Council.  —  Inglis  v.  Dr  Barnard, 
3  Moo.  P.  C.  425;  Holland  v.  Hall,  1  B.  & 
Aid.  53. 

6.  Contracts  Violating  Treaties.  —  Gandolfo  v. 
Hartman,  49  Fed.  Rep.  181 ;  Pettit  v.  Pcttit,  32 
Ala.  288;  Lewis  v.  Love,  I  Ala.  335;  Howell 
v.  Fountain,  3  Ga.  176,  46  Am.  Dec.  415.  See 
also  Kennctt  v.  Chambers,  14  How.  (U.  S.)  38. 

6.  Contracts  Violating  City  Ordinances.  —  Miller 
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v.  Ammon,  145  U.  S.  421;  Richardson  v.  Brix, 
94  Iowa  626;  Yount  v.  Denning,  52  Kan.  629; 
Milne  v.  Davidson,  5  Mart.  N.  S.  (La.)  409,  16 
Am.  Dec.  189;  Buckley  v.  Humason,  50  Minn. 
195,  36  Am.  St.  Rep.  637;  Brinkman  v.  Eisler, 
(N.  Y.  City  Ct.  Tr.  T.)  26  N.  Y.  St.  Rep.  94, 
affirmed  16  N.  Y.  Supp.  154;  Burger  v. 
Koelsch,  77  Hun  (N.  Y.)44;  Beman  v.  Tugnot, 
5  Sandf.  (N.  Y.)  153;  Ferdon  v.  Cunningham, 
(C.  PI.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  154;  De 
Wit  v.  Lander,  72  Wis.  120;  McMillan  v. 
Walker,  21  N.  Bruns.  31,  affirmed  Ct  Can.  Sup. 
Ct.  241.  Compare  Bick  v.  Seal,  45  Mo.  App. 
475- 

7.  Columbus,  etc.,  R.  Co.  v.  Indianapolis, 
etc.,  R.  Co.,  5  McLean  (U.  S.)  450.  See  Pol- 
lock on  Contracts  237;  Norwich  v.  Norfolk  R. 
Co.,  4  El.  &  Bl.  397,  82  E.  C.  L.  397. 

8.  Violation  of  Law  in  Execution  of  Contract  — 
England.  —  Wetherell  v.  Jones,  3  B.  &  Ad.  221, 
23  E.  C.  L.  58;  Frazer  v.  Hill,  1  Macq.  H.  L. 
392;  Waugh  v.  Morris,  L.  R.  8  Q.  B.  202;  Lea- 
royd  v.  Bracken,  (1894)  1  Q.  B.  114;  Lewis  v. 
Davidson,  3  Jur.  387;  Porritt  v.  Baker,  1  Jur. 
N.  S.  336. 

Alabama. —  Whetstone  v.  Montgomery  Bank, 
9  Ala.  875;  Branch  Bank  v.  Crochcron,  5  Ala.  ' 
250. 

Indiana.  —  Papc  v.  Wright,  116  Ind.  502. 
Kentucky.  —  Sawyer  v.  Taggart,    14  Bush 
(Ky.)  734- 

Massachitsetts. —  Barry  t.  Capen,  151  Mass. 
99;  Fox  v.  Rogers,  171  Mass.  546. 

Missouri. — Crane  v.  Whiticmorc,  4  Mo. 
App.  510;  McDtarmott  v.  Sedgwick,  140  Mo. 
172. 
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performed,  on  the  ground  that  there  was  an  intention  to  enforce  it  in  an 
illegal  in. inner,  it  has  been  said  that  it  is  necessary  to  show  the  existence  of  a 
wicked  intention  to  break  the  law;  1  an  intention  to  perform  the  contract  in 
an  illegal  manner  will  not  be  presumed.2 

5.  Contracts  Involving  Commission  of  Acts  Mala  in  Se,  —  All  agreements 
involving  the  commission  of  acts  which  are  mala  in  se  are  of  course  illegal.3 

Incentive  to  Commission  of  Crime.  —  Where  the  parties  to  a  contract  do  not  con- 
template the  commission  of  any  crime,  the  fact  that  the  contract  offers  an 
incentive  to  do  so  will  not  render  it  illegal.  This  is  well  shown  in  contracts 
in  which  the  benefit  to  accrue  to  one  of  the  parties  is  conditioned  on  the 
death  of  the  other  party,  thereby  giving  the  former  an  interest  in  the  death 
of  the  latter. 1 

6.  Agreements  in  Violation  of  Statutory  Prohibitions  —  General  Rules  of  Con- 
struction—  a.  Intention  of  Legislature.  —  The  question  in  regard  to  the 
legality  of  contracts  in  violation  of  law  has  chiefly  arisen  in  cases  in  which  the 
contract  involved  or  violated  some  statutory  prohibition.  In  determining 
whether  a  contract  which  infringes  such  a  statute  is  legal  or  illegal,  the  crite- 
rion is,  of  course,  the  intention  of  the  legislature,  which  is  to  be  determined 
from  the  construction  of  the  entire  statute.5 


Favor  v.  Philbrick,  7  N. 

PI. 


New  Hampshire 
H.  326. 

New    York.  —  Dowley  v.  Schiffer,  (C 
Gen.  T.)  13  N.  Y.  Supp.  552. 

Tennessee.  —  Jones  v.  Davidson,  2  Sneed 
(Tenn.)  447;  Ohio  L.  Ins..  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1, 
53  Am.  Dec.  742. 

Compare  Dillon  v.  Allen,  46  Iowa  299,  26 
Am.  Rep.  145. 

1.  Waugh  v.  Morris,  L.  R.  8  Q.  B.  202.  See 
also  Favor  v.  Philbrick,  7  N.  H.  326. 

2.  Dowley  v.  Schiffer,  (C.  PI.  Gen.  T.)  13  N. 
Y.  Supp.  552. 

3.  Contracts  Involving  Commission  of  Acts  Mala 
in  8e  —  England.  —  Everet  v.  Williams,  re- 
ported in  2  Pothier  on  Obi.  3,  and  also  in  I  Lind- 
ley  on  Part.  183;  Allen  v.  Rescous,  2  Lev.  174; 
Gale  v.  Leckie,  2  Stark.  107,  3  E.  C.  L.  337; 
Poplett  v.  Stockdale,  R.  &  M.  337;  Sykes  v. 
Beadon,  11  Ch.  D.  195. 

United  States.  —  Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  261;  Arnold  v. 
Clifford,  2  Sumn.  (U.  S.)  238;  Anderson  v. 
Carkins,  135  U.  S.  483. 

Arkansas.  —  Barker  v.  Parker,  23  Ark.  390. 

California.  —  Eldorado  County  v.  Davison, 
30  Cal.  520. 

Connecticut.  —  Treat  v.  Jones,  28  Conn.  334. 

Illinois.  —  Munsell  v.  Temple,  8  111.  93. 

Indiana.  —  Winchester  Electric  Light  Co.  v. 
Veal,  145  Ind.  506. 

Kansas.  —  Fleming  v.  Greene,  48  Kan.  646. 

Kentucky.  —  Hocker  v.  Gentry,  3  Mel.  (Ky.) 
469. 

Louisiana.  —  Merchants'  Ins.  Co.  v.  Addison, 
9  Rob.  (La.)  486. 

Maine.  —  Dyer  v.  Curtis,  72  Me.  181. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Fa  jnce,  6  Gill  (Md.)  68,  46  Am.  Dec.  655. 

Minnesota.  —  Evans  v.  Folsom.  5  Minn.  422. 

Missouri.  —  Bick  v.  Seal,  45  Mo.  App.  475; 
Friend  v.  Porter,  50  Mo.  App.  89;  Keating  v. 
Hyde,  23  Mo.  App.  555. 

New  York.  —  Leonard  v.  Poole,  114  N.  Y. 
371,  11  Am.  St.  Rep.  667. 

Pennsylvania.  —  Jenkins  v.  Fowler,  24  Pa. 
St.  308. 

938 


Tennessee.  —  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  I, 
53  Am.  Dec.  742. 

Vermont.  —  Spalding  v.  Preston,  21  Vt.  9,  50 
Am.  Dec.  68. 

Abduction.  —  In  Barker  v.  Parker,  23  Ark. 
390,  it  was  held  that  a  bond  executed  for  serv- 
ices rendered  in  the  abduction  of  a  person  was 
illegal. 

Criminal  Libel.  —  In  Poplett  v.  Stockdale,  R. 
&  M.  337,  it  was  held  that  no  right  of  action 
could  arise  for  work  done  in  printing  a  crim- 
inal libel.  See  also  Gale  v.  Leckie,  2  Stark. 
107,  3  E.  C.  L.  337. 

4.  Incentive  to  Commission  —  Interest  in  Death 
of  Person.  —  Cook  v.  Field,  15  Q.  B.  460,  69  E. 
C.  L.  460;  Conyne  v.  Jones,  51  111.  App.  17; 
Krell  v.  Codman,  154  Mass.  454,  26  Am.  St. 
Rep.  260. 

In  Stone  v.  Pennock,  31  Mo.  App.  544,  it 
was  held  that  a  provision  that  the  entire  com- 
pensation fixed  by  a  contract  for  three  years' 
service  was  to  become  due  and  payable  on  the 
death  of  the  employer  did  not  render  the  con- 
tract illegal  as  being  against  public  policy. 

5.  Intention  of  Legislature  —  England. —  Wil- 
liams v.  Hedley,  8  East  378;  Cope  v.  Row- 
lands, 2  M.  &  W.  149;  Browning  v.  Morris,  2 
Cowp.  790. 

United  States.  —  Harris  v.  Runnels,  12  How. 
(U.  S.)  80;  In  re  Pittock,  2  Sawy.  (U.  S.)  416; 
Chapman  v.  Douglas  County,  107  U.  S.  348; 
Miller  v.  Amnion,  145  U.  S.  421. 

Alabama.  —  Brooklyn  L.  Ins.  Co.  v.  Bledsoe, 
52  Ala.  538. 

Illinois.  —  Edwards  v.  School  Trustees,  30 
111.  App.  528. 

Indiana.  —  Wheeler  v.  Hawkins,  116  Ind. 
515. 

Iowa.  —  Pangborn    v.    Westlake,  36  Iowa 

54°- 

Kansas.  —  Bemis  v.  Becker,  1  Kan.  227. 
Maryland.  —  Lester   v.    Howard  Bank,  33 
Md.  558,  3  Am.  Rep.  211. 

Minnesota.  —  De  Mers  v.  Daniels,  39  Minn. 

158. 

New  Jersey.  —  Ruckman  v.  Bergholz,  37  N. 
J.  L-  437. 
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b.  Malum  Prohibitum  and  Malum  IN  Se.  —  In  some  early  cases  a  dis- 
tinction was  taken,  in  reference  to  the  validity  and  enforcement  of  contracts, 
between  acts  mala  proliibita  and  acts  mala  in  se  ;  but,  in  the  words  of  an  emi- 
nent jurist,  this  "  has  long  since  been  exploded.  It  was  not  founded  upon 
any  sound  principle,  for  it  is  equally  unfit  that  a  man  should  be  allowed  to  take 
advantage  of  what  the  law  says  he  ought  not  to  do,  whether  the  thing  be  pro- 
hibited because  it  is  against  good  morals,  or  whether  it  be  prohibited  because 
it  is  against  the  interest  of  the  state."  1 

c.  Violation  of  Statute  Made  a  Misdemeanor.  —  Where  the  statute 
expressly  provides  that  a  violation  thereof  shall  be  a  misdemeanor,  it  would 
seem  clear  that  it  was  the  intention  of  the  legislature  to  render  illegal  con- 
tracts violating  such  statute.2 

d.  Effect  of  Prohibition  and  Penalty.  —  Where  the  statute  con- 
tains an  express  prohibition  and  also  imposes  a  penalty  for  its  violation,  the 
rule  has  been  laid  down  that  a  contract  contravening  such  a  statute  would  be 
illegal,  unless  a  contrary  intention  on  the  part  of  the  legislature  appeared  from 
the  whole  statute.3    This  rule  has  not,  however,  met  with  universal  approval.4 

e.  Effect  of  Imposition  of  Penalty  or  Forfeiture.  —  Where  a 
statute  does  not  expressly  prohibit  the  doing  of  a  particular  act,  but  merely 
imposes  a  penalty  for  the  doing  of  such  act,  the  imposition  of  the  penalty 
prima  facie  implies  a  prohibition,  and  the  general  rule  is  that  all  contracts  in 
violation  of  such  statute  are  equally  illegal  as  though  the  statute  expressly 
prohibited  the  making  of  them  and  declared  them  void.5    Still,  the  fact  that 


New  York.  —  Pratt  v.  Short,  79  N.  Y.  437,  35 
Am.  Rep.  531. 

Ohio.  —  Vining  v.  Bricker,  14  Ohio  St.  331. 

Vermont.  —  Aiken  v.  Blaisdell,  41  Vt.  655. 

Virginia,  —  Niemeyer  v.  Wright,  75  Va.  239, 
40  Am.  Rep.  720. 

Wisconsin.  —  Johnson  v.  Meeker,  1  Wis.  436. 

1.  No  Distinction  Between  Malum  in  Se  and 
Malum  Prohibitum — England.  —  Bensley  v. 
Bignold,  5  B.  &  Aid.  335,  7  E.  C.  L.  121,  per 
Best,  J.;  Cannan  v.  Bryce,  3  B.  &  Aid.  179,  5 
E.  C.  L.  255;  Aubert  v.  Maze,  2  B.  &  P.  371; 
Watts  v.  Brooks,  3  Ves.  Jr.  612;  Webb  v. 
Pritchett,  1  B.  &  P.  264;  Morck  v.  Abel,  3  B. 

6  P.  35- 

United  States.  —  U.  S.  Bank  v.  Owens,  2 
Pet.  (U.  S.)  527;  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396. 

Arkansas.  —  Lindsey  v.  Rottaken,  32  Ark. 
619. 

California.  — Swanger  v.  Mayberry,  59  Cal 
91:  Ladda  v.  Hawley,  57  Cal.  51;  Gardner  v. 
latum,  81  Cal.  370. 

Illinois.  —  Penn  v.  Bornman,  102  111.  523. 

Indiana.  —  Cooper  v.  Griffin,  13  Ind.  App. 
212. 

Iowa.  —  Reynolds  v.  Nichols,  12  Iowa  398. 
Kentucky.  —  Steele  v.  Curie    4  Dana  (Ky.) 
384. 

Maine.  —  Gtecnnugh  v.  Balch,  7  Me.  461. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Faunce.  6  Gill  (Md.)  68,  46  Am.  Dec.  655. 

Massachusetts.  —  White  v.  Buss,  3  Cush. 
(Mass.)  450. 

Missouri.  —  Friend  v.  Porter,  50  Mo.  App 
89;  Downing  v.  Kinger,  7  Mo.  585. 

New  Hampshire.  —  Lewis  v.  Welch,  14  N. 
H.  294. 

New  York.  — Seneca  County  Bank  v.  Lamb. 
26  Barb.  (N.  Y.)  595 ;  Pennington  v.  Townscnd. 

7  Wend.  (N.  Y.)  276;  Pepper  v.  Ilaight,  20 
Barb.  (N.  Y.)  429;  Pratt  v.  Adams.  7  Paige  (N. 


Y.)  615;  De  Groot  v.  Van  Duzer,  20  Wend.  (N. 
Y.)  390;  Leavitt  v.  Palmer,  3  N.  Y.  19,  51  Am. 
Dec.  333. 

North  Carolina.  —  Puckett  v.  Alexander,  102 
N.  Car.  95;  Sharp  v.  Farmer,  4  Dev.  &  B.  L. 
(20  N.  Car.)  122. 

Pennsylvania.  —  Eberman  v.  Reitzel,  1  W.  & 
S.  (Pa.)  181;  Holt  v.  Green,  73  Pa.  St.  198,  13 
Am.  Rep.  737;  Seidenbender  v.  Charles,  4  S. 
&  R.  (Pa.)  151,  8  Am.  Dec.  682;  Columbia 
Bank,  etc.,  Co.  v.  Haldeman,  7  W.  &  S.  (Pa.) 
233,  42  Am.  Dec.  229. 

Tennessee. — Ohio  L.  Ins..  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  II  Humph.  (Tenn.)  I, 
53  Am.  Dec.  742. 

Texas.  —  See  Clay  v.  Clay,  35  Tex.  509. 

2.  Violation  of  Statute  Made  a  Misdemeanor  — 
Alabama.  —  Youngblood  v.  Birmingham  Trust, 
etc.,  Co.,  95  Ala.  521,  36  Am.  St.  Rep.  245; 
Moog  v.  Hannon,  93  Ala.  503. 

Iowa.  —  Dillon  v.  Allen,  46  Iowa  299,  26  Am. 
Rep.  145. 

Minnesota.  —  Ingersoll  v.  Randall,  14  Minn. 
400. 

New  York.  —  Fox  v.  Dixon,  58  Hun  (N.  Y.) 
605,  12  N.  Y.  Supp.  267. 

Pennsylvania.  —  Morris  Run  Coal  Co.  v, 
Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am.  Rep. 
159;  Mitchell  v.  Smith,  4  Dall.  (Pa.)  269. 

'Tennessee. — Snoddy  v.  American  Nat. 
Bank,  88  Tenn.  573,  17  Am.  St.  Rep.  918. 

3.  Effect  of  Prohibition  and  Penalty.  —  ///  re 
Piltock,  2  Sawy.  (U.  S.)  416;  Dowell  v.  Apple- 
gale,  7  Fed.  Rep.  881;  Pcircc  v.  U.  S.,  1  Ct. 
CI.  270. 

4.  Set-  Aiken  v,  Blaisdell,  41  Vt.  655. 

5.  Rule  Laid  Down  in  Bartlett  v.  Vinor  Re- 
affirmed—  England.  —  Bartlett  V.  Vinor,  Catlh. 
252;  Cundcll  -•.  Dawson,  4  C.  B.  376,  56  E.  C. 
L.  376;  D'Allcx  v.  Jones,  2  Jur.  N.  S.  979;  De 
Begnis  v.  Armistcad,  10  Bing.  107,  25  E.  C.  L. 
47;  Swan  v.  Bank  of  Scotland,  1  Dcac.  74(1,  38 
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the  statute  imposes  a  penalty  for  its  violation  does  not  necessarily  render 
illegal  a  contract  violating  such  statute,  since  the  intention  of  the  legislature  is 
the  controlling  criterion,  as  heretofore  stated,1  and  the  following  rule  has  also 
been  laid  down:  "Where  an  act  is  absolutely  prohibited  by  statute,  or  is 
contrary  to  public  policy,  all  notes,  etc.,  given  in  furtherance  of  that  act  are 
null  and  void;  but  where  the  statute  fixes  a  mere  penalty,  contracts  in  rela- 
tion to  matters  which  subject  the  makers  to  that  penalty  are  not  on  that 
account  invalidated.  Where  not  intrinsically  wrong,  the  individual  is  permit- 
ted to  perform  the  act  upon  the  payment  of  the  penalty.  This  is  a  species  of 
license  money,  exacted  for  the  privilege  of  doing  a  certain  thing,  but  the  act 
is  not  otherwise  unlawful  unless  expressly  declared  so."  2 

Forfeiture.  —  Where  the  statute  imposes  a  forfeiture  of  goods  or  merchan- 
dise for  a  violation  thereof,  such  forfeiture  is  as  strictly  a  penalty  as  a  forfeit- 


E.  C.  L.  666;  Cope  v.  Rowlands,  2  M.  &  W. 
149;  Fergusson  v.  Norman,  5  Bing.  N.  Cas. 
76,  35  E.  C.  L.  37. 

United  States.  — The  Pioneer,  Deady  (U.  S.) 
72;  Svvann  v.  Swann,  21  Fed.  Rep.  299;  Groves 
v.  Slaughter,  15  Pet.  (U.  S.)  449;  Powhattan 
Steamboat  Co.  v.  Appomattox  R.  Co.,  4  Quart. 
L.  J.  100,  19  Fed.  Cas.  No.  11,363;  Armstrong 
v.  Toler,  11  Wheat.  (U.  S.)  258. 

Alabama.  —  Stanley  v.  Nelson,  28  Ala.  514; 
Milton  v.  Haden,  32  Ala.  30,  70  Am.  Dec.  523; 
Dodson  v.  Harris,  10  Ala.  566;  Gunter  v. 
Leckey,  30  Ala.  591;  O'Donnell  v.  Sweeney,  5 
Ala.  467,  39  Am.  Dec.  336;  Shippey  v.  East- 
wood, 9  Ala.  200;  Saltmarsh  v.  Tulhill,  13  Ala. 
406;  O'Donnell  v.  Sweeney,  5  Ala.  467,  39  Am. 
Dec.  336;  Woods  v.  Armstrong,  54  Ala.  150, 
25  Am.  Rep.  671. 

Arkansas.  —  Tucker  v.  West,  29  Ark.  3S6; 
Martin  v.  Hodge,  47  Ark.  378,  58  Am.  Rep. 
763- 

Connecticut.  —  Funk  v.  Gallivan,  49  Conn. 
124,  44  Am.  Rep.  210. 

Delaware.  —  Cook  v.  Pierce,  2  Houst.  (Del.) 
499. 

Indiana.  —  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  v.  Caldwell,  54  Ind.  270,  23  Am. 
Rep.  641;  Sandage  v.  Studebaker  Bros.  Mfg. 
Co.,  142  Ind.  148,  51  Am.  St.  Rep.  165;  Madi- 
son Ins.  Co.  v.  Forsythe,  2  Ind.  483;  Siter  v. 
Sheets,  7  Ind.  132;  Deming  v.  Slate,  23  Ind. 
416;  New  England  F.  &  M.  Ins.  Co.  v.  Robin- 
son, 25  Ind.  536. 

Indian  Territory.  —  Poplin  v.  Clausen,  (In- 
dian Ter.  1897)  38  S.  W.  Rep.  974. 

Iowa.  —  Pangborn  v.  Westlake,  36  Iowa  546; 
Dillon  v.  Allen,  46  Iowa  299,  26  Am.  Rep.  145. 

Kentucky.  —  Vanmeler  v.  Spurrier,  94  Ky.  22. 

Maine.  —  Ellsworth  v,  Mitchell,  31  Me.  247; 
Durgin  v.  Dyer,  68  Me.  143. 

Maryland.  —  Hall  v.  Mullin,  5  Har.  &  J. 
(Md.)  193. 

Massachusetts.  —  Bayley  v.  Taber,  5  Mass. 
286,  4  Am.  Dec.  57;  Wheeler  v.  Russell,  17 
Mass.  258;  Farrar  v.  Barton,  5  Mass.  395; 
Nourse  v.  Pope,  13  Allen  (Mass.)  87;  Allen  v. 
Hawks,  13  Pick.  (Mass.)  79. 

Minnesota.  —  Solomon  v.  Dreschler,  4  Minn. 
278;  Ingersoll  v.  Randall,  14  Minn.  400. 

Missouri.  —  Downing  v.  Ringer,     Mo.  585. 

New  Hampshire.  —  Brackett  v.  Hoyt,  29  N. 
H.  264;  Coburn  v.  Odell,  30  N.  H.  540;  Roby 
v.  West,  4  N.  H.  285,  17  Am.  Dec.  423;  Carle- 
ton  v.  Whitcher,  5  N.  H.  196;  Pray  v.  Bur- 


bank,  10  N.  H.  377;  Williams  v.  Tappan,  23 
N.  H.  385;  Jones  v.  Surprise,  64  N.  H.  243. 

New  Jersey.  —  Sharp  v.  Teese,  9  N.  J.  L. 
352,  17  Am.  Dec.  479. 

New  York.  —  Bell  v.  Quin,  2  Sandf.  (N.  Y.) 
146;  Griffith  v.  Wells,  3  Den.  (N.  Y.)  226. 

North  Carolina.  —  Covinglon  v.  Threadgill, 
88  N.  Car.  186. 

Ohio.  —  Bloom  v.  Richards,  2  Ohio  St.  387. 
Pennsylvania.  —  Maybin  v.  Coulon,  4  Dall. 
(Pa.)  298;  Biddis  v.  James,  6  Binn.  (Pa.)  321, 
6  Am.  Dec.  456;  Seidenbender  v,  Charles,  4  S. 
&  R.  (Pa.)  159,  8  Am.  Dec.  682;  Mitchell  v. 
Smith,  1  Binn.  (Pa.)  118,  2  Am.  Dec.  417,  4 
Dall.  (Pa.)  26g;  Fowler  v.  Scully,  72  Pa.  St. 
456,  13  Am.  Rep.  699;  Columbia  Bank,  etc., 
Co.  v.  Haldeman,  7  W.  &  S.  (Pa.)  233,  42  Am. 
Dec.  229;  Atherton  v.  City,  3  Kulp  (Pa,)  402; 
Waugh  v.  Beck,  114  Pa.  St.  422,  60  Am.  Rep. 
354- 

South  Carolina.  —  McConnell  v.  Kitchens,  20 
S.  Car.  437. 

Tennessee.  —  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  I,  53 
Am.  Dec.  742;  Hale  v.  Henderson,  4  Humph. 
(Tenn.)  199. 

Vermont.  —  Rutland  Bank  v.  Parsons,  21 
Vt.  199;  Bancroft  v.  Dumas,  21  Vt.  456; 
Spalding  v.  Preston,  21  Vt.  9,  50  Am.  Dec.  68; 
Territt  v.  Bartlett,  21  Vt.  184;  Elkins  v.  Park- 
hurst,  17  Vt.  105. 

Virginia.  —  Wilson  v.  Spencer,  1  Rand.  (Va.) 
76,  10  Am.  Dec.  491;  Niemeyer  v.  Wright,  75 
Va.  239,  40  Am.  Rep.  720;  Middleton  v.  Ar- 
nolds, 13  Gratt.  (Va.')  489. 

Statute  for  Protection  of  Public.  —  Where  a 
statute,  with  the  view  of  affording  protection 
to  the  public,  imposes  a  penalty  for  doing  an 
act,  it  thereby  prohibits  the  act  itself  and  ren- 
ders it  illegal.  D'Allex  v.  Jones,  2  Jur.  N.  S. 
979- 

1.  Contracts  Held  Legal  Though  Violative  of 
Statute  Imposing  Penalty.  —  Johnson  v.  Hud- 
son, 11  East  180;  Watrous  v.  Blair,  32  Iowa 
58;  Pangborn  v.  Westlake,  36  Iowa  546;  Bemis 
v.  Becker,  1  Kan.  226;  De  Mers  v.  Daniels,  39 
Minn.  158;  Strong  v.  Darling  9  Ohio  201;  Nie- 
meyer v.  Wright,  75  Va.  239,  40  Am.  Rep. 
720. 

2.  Penalty  Not  Necessarily  a  Prohibition.  —  In 

Hill  v.  Smith,  1  Morr.  (Iowa)  70,  the  rule 
stated  was  laid  down  and  applied  to  a  contract 
for  the  sale  of  public  lands  of  the  United 
States  in  violation  of  the  Act  of  1807. 
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ure  of  money  and  equally  implies  a  prohibition  and  renders  illegal  contracts 
in  violation  thereof.1 

/.  Prohibition  Without  Imposition  of  Penalty.  —  An  agreement 
in  violation  of  a  statute  has  been  held  unlawful,  though  the  statute  violated 
merely  prohibited  the  doing  of  the  act  without  the  imposition  of  any  penalty.2 
For,  as  it  has  been  said,  there  is  a  moral  obligation  on  the  part  of  all  citizens 
to  obey  the  law,  even  in  the  absence  of  any  penalty  imposed  for  its  violation, 
and  courts  being  organized  under  the  law  and  required  to  administer  it,  it 
would  seem  to  be  an  anomaly  were  they  so  far  to  sanction  its  violation  as 
to  give  effect  to  a  contract  forbidden  by  the  very  law  that  they  are  bound  to 
respect  and  enforce.3 

g.  Failure  of  Statute  to  Declare  Contract  Illegal.  —  In  order 
that  a  statute  may  render  contracts  in  violation  thereof  illegal,  it  is  not  neces- 
sary that  the  statute  should  expressly  so  declare.4 

h.  Statutory  Limitation  of  Effect  of  Contracts  in  Violation. 
—  Where  a  prohibitory  statute  expressly  limits  the  effect  of  contracts  in  viola- 
tion thereof,  no  other  limitation  can  of  course  be  imposed  than  that  provided 
by  the  statute.5  And  thus  where  a  statute  prohibits  a  specific  kind  of  con- 
tract, but  also  provides  that  contracts  entered  into  in  violation  of  the  statute 
shall  not  be  deemed  void,  the  courts  must,  of  course,  enforce  such  contracts.6 

Purpose  of  Statute  Accomplished  Without  Rendering  Con- 
tract Illegal. — Where  the  purpose  of  the  statute  can  be  accomplished 

ioo  U.  S.  250;  U.  S.  Bank  v.  Waggener,  9  Pet. 
(U.  S.)  399;  Fleckner  v.  U.  S.  Bank,  8  Wheat. 
(U.  S.)  350. 

Connecticut.  —  Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  249. 

Maryland.  —  Lazear  v.  National  Union  Bank, 
52  Md.  78,  36  Am.  Rep.  355. 

Massachusetts.  —  Peterborough  First  Nat. 
Bank  v.  Childs,  133  Mass.  248,  43  Am.  Rep. 
509;  Faneuil  Hall  Bank  v.  Brighton  Bank,  16 
Gray  (Mass.)  534. 

New  Hampshire. — Ossipee  Hosiery,  etc., 
Mfg.  Co.  v.  Canney,  54  N.  H.  295;  Connecti- 
cut Sav.  Bank  v.  Fiske,  60  N.  H.  363. 

New  York. — Taylor  v.  Empire  State  Sav. 
Bank,  66  Hun  (N.  Y.)  538;  Pratt  v.  Short,  79 
N.  Y.  437,  35  Am.  Rep.  531;  Utica  Ins.  Co. 
v.  Scott,  19  Johns.  (N.  Y.)  1;  Utica  Ins.  Co.  v. 
Kip,  8  Cow.  (N.  Y.)  20;  Utica  Ins.  Co.  v.  Cad- 
well,  3  Wend.  (N.  Y.)  296;  Utica  Ins.  Co.  v. 
Bloodgood,  4  Wend.  (N.  Y.)  652. 

Ohio.  —  Smith  v.  Exchange  Bank,  26  Ohio 
St.  141 ;  Columbus  First  Nat.  Bank  v.  Garling- 
housc,  22  ( )hio  St.  492,  10  Am.  Rep.  751 ;  Ross, 
man  v.  McFarland,  9  Ohio  St.  369. 

Pennsylvania. — Turner  v.  Calvert,  12  S.  & 
R.  (Pa.)  46:  Lucas  v.  Government  Nat.  Bank, 
78  Pa.  St.  228.  21  Am.  Rep.  17. 

Where  a  Prohibitory  Statuto  Points  Out  the  Con- 
sequences of  Its  Violation,  and  it  appears  to  have 
been  the  legislative  intent  to  exclude  any  other 
penalty  or  forfeiture  than  such  as  is  declared 
in  the  statute,  no  other  will  be  enforced,  and 
an  action  may  be  maintained  upon  the  trans- 
action of  which  the  prohibited  act  was  a  part, 
if  it  can  be  done  without  sanctioning  the  ille- 
gality of  the  act.  Pratt  7.  Shori,  79  N.  Y.  437. 
35  Am.  Rep.  531. 

6.  Express  Provision  that  Contracts  Shall  Not 
Be  Void.  —  Lewis  r  Bright,  4  El.  &  Bl.  917,  82 
E.  C.  L.  917;  McMahon  v.  Boden,  39  Conn. 
316;  Connecticut  River  Mut.  F.  Ins.  Co.  v. 
Whipple,  61  N.  H.  61;  York  County  v.  Small, 
1  W.  &  S.  (Pa.)  315. 
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1.  Forfeiture.  —  Williams  v.  Tappan,  23  N. 
H.  385. 

2.  Prohibition  Without  Imposition  of  Penalty.  — 

Peirce  v.  U.  S.,  1  Ct.  CI.  270;  McGehee  v.  Lind- 
say, 6  Ala.  16;  Robertson  v.  Hayes,  83  Ala.  290; 
Woods  v.  Armstrong,  54  Ala.  150,  25  Am.  Rep. 
671;  Black  v.  Oliver,  1  Ala.  449,  35  Am.  Dec. 
38;  Walker  v.  Gregory,  36  Ala.  180;  Buchanan 
v.  Tilden,  18  N.  Y.  App.  Div.  123;  Waugh  v. 
Beck,  114  Pa.  St.  422.  60  Am.  Dec.  354;  Hunt 
v.  Robinson,  1  Tex.  748. 

3.  Hunt  v.  Robinson,  1  Tex.  748. 

4.  Failure  of  Statute  to  Declare  Violative  Con- 
tracts Illegal  —  United  States.  —  Harris  v.  Run- 
nels, 12  How.  (U.  S.)  79;  U.  S.  Bank  v.  Owens,  2 
Pet.  (U.  S.)  527;  The  Pioneer,  Deady  (U.  S.)  72. 

Alabama.  —  Youngblood  v.  Cunningham, 
(Ala.)  12  So.  579. 

California.  —  Kreamer  v.  Earl,  91  Cal.  112. 

Connecticut.  —  Funk  v.  Gallivan,  49  Conn. 
124,  44  Am.  Rep.  210;  Preston  v.  Bacon,  4 
Conn.  480. 

Illinois.  —  Penn  v.  Bornman,  102  III.  523. 

Iowa.  —  Dillon  v.  Allen,  46  Iowa  299,  26  Am. 
Rep.  145. 

Missouri.  —  Downing  v.  Ringer,  7  Mo.  585; 
Cherokee  Strip  Live  Stock  Assoc.  v.  Cass  L., 
etc.,  Co.,  138  Mo.  394. 

New  York.  —  Barton  v.  Port  Jackson,  etc., 
Plank  Road  Co.,  17  Barb.  (N.  Y.)  397;  Griffith 
v.  Wells,  3  Den.  (N.  Y.)  226. 

Pennsylvania.  —  Columbia  Bank,  etc.,  Co. 
v.  Haldcman,  7  W.  &  S.  (Pa.)  233,  42  Am.  Dec. 
229;  Fowler  v.  Scully,  72  Pa.  St.  456,  13  Am. 
Rep.  699. 

Tennessee.  —  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1, 
53  Am.  Dec.  742;  Snoddy  v.  American  Nat. 
Bank,  88  Tenn.  573,  17  Am.  St.  Rep.  918. 

Wisconsin.  —  Melchoir  v.  McCarty,  31  Wis. 
252,  1 1  Am.  Rep.  605. 

6.  Statutory  Limitation  of  Effect  of  Violative 
Contract —  United  States.  —  Harris  v.  Runnels, 
12  How.  (U.  S.)  80;  Gates  v.  National  Bank, 
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without  declaring  illegal  contracts  in  violation  thereof,  it  has  been  said  that 
the  inference  is  that  it  was  not  the  intention  of  the  legislature  to  render  such 
contracts  illegal. 1 

7.  Effect  of  Change  of  Law  —  Repeal  of  statute  Violated.  —  A  contract  illegal  at 
the  time  of  its  inception  as  in  violation  of  a  statutory  prohibition  is  void 
ab  initio,  and  will  not  be  rendered  valid  by  the  subsequent  repeal  of  the  statute  • 
violated.2  It  has  been  said,  however,  that  the  objection  that  a  contract  is 
illegal  and  that  therefore  no  judgment  can  be  rendered  upon  it  is  not  allowed 
from  any  consideration  of  favor  to  those  who  allege  it,  but  the  courts  from 
public  considerations  refuse  their  aid  to  enforce  obligations  which  contravene 
the  laws  of  the  state;  therefore  when  the  legislature  relieves  a  contract  from 
the  imputation  of  illegality,  neither  of  the  parties  to  the  contract  is  in  a  con- 
dition to  insist  on  that  objection.3 

Ratification  of  Contract  After  Repeal  of  Statute.  - —  Even  after  the  repeal  of  the  stat- 
ute, the  parties  cannot  ratify  the  contract  so  as  to  give  validity  to  it  from  the 
beginning.4 

Subsequent  Promise  Based  on  Benefit  Received.  —  And  where  a  person  has  received 
a  benefit  under  an  illegal  contract,  a  promise  by  him  to  pay  therefor,  though 
made  after  the  repeal  of  the  statute  which  rendered  the  contract  illegal,  is  not 
supported  by  a  sufficient  consideration.5 


1.  Purpose  of  Statute  Accomplished  Without 
Rendering  Violative  Contracts  Illegal.  —  Bow- 
ditch  v.  New  England  Mut.  L.  Ins.  Co.,  141 
Mass.  292,  55  Am.  Rep.  474. 

2.  Repeal  of  Statute  Violated  Does  Not  Validate 
Contract  —  England.  —  Jaques  v.  Withy,  I  H. 
Bl.  65;  Evans  v.  Richardson,  3  Meriv.  469. 

Canada.  —  Dever  v.  Corcoran,  8  N.  Bruns. 
338. 

United  States.  —  Milne  v.  Huber,  3  McLean 
(U.  S.)  212. 

Alabama.  —  Woods  v.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  Mays  v.  Williams,  27 
Ala.  267;  Richardson  v.  Dorman,  28  Ala.  679. 

Florida.  —  Mitchell  v.  Doggett,  1  Fla.  356. 

Maine.  —  Hathaway  v.  Moran,  44  Me.  67; 
Banchor  v.  Mansel,  47  Me.  58;  Robinson  v. 
Barrows,  48  Me.  186. 

Massachusetts.  —  Springfield  Bank  v.  Mer- 
rick, 14  Mass.  322. 

Michigan.  —  Ludlow  v.  Hardy,  38  Mich.  690; 
Webber  v.  Howe,  36  Mich.  150,  24  Am.  Rep. 
59°- 

Minnesota.  —  Handy  v.  St.  Paul  Globe  Pub. 
Co.,  41  Minn.  188,  16  Am.  St.  Rep.  695. 

Mississippi. — Anding  v.  Levy,  57  Miss.  51, 
34  Am.  Rep.  435. 

New  Ha?npshire.  —  Roby  v.  West,  4  N.  H. 
285,  17  Am.  Dec.  423. 

New  York.  —  Bailey  v.  Mogg,  4  Den.  (N.  Y.) 
60. 

North  Carolina.  —  Puckett  v.  Alexander,  102 
N.  Car.  95. 

Ohio.  —  Nichols  v.  Poulson,  6  Ohio  305. 

South  Carolina.  —  Gilliland  v.  Phillips,  1  S. 
Car.  152. 

Texas.  —  Clay  v.  Clay,  35  Tex.  509;  Hunt  v. 
Robinson,  1  Tex.  748. 

In  Springfield  Bank  v.  Merrick,  14  Mass. 
322,  wherein  it  was  held  that  the  subsequent 
repeal  of  the  statute  could  give  no  validity  to 
the  contract,  Parker,  C.  J.,  said:  "  As  well 
might  a  contract  made  for  the  purpose  of  trade 
with  an  enemy  during  a  war  be  purged  of  its 
illegality  by  the  return  of  peace." 

Sale  of  Fertilizer. —  In  Woods  v.  Armstrong, 
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54  Ala.  150,  25  Am.  Rep.  671,  it  was  held  that 
where  the  sale  of  fertilizer  without  official  in- 
spection, etc.,  was  illegal,  as  in  violation  of 
the  Alabama  statute,  the  subsequent  repeal  of 
the  statute  would  not  give  validity  to  the  con- 
tract so  as  to  enable  the  seller  to  recover  the 
purchase  price. 

Sale  of  Intoxicating  Liquors.  —  In  Hathaway 
v.  Moran,  44  Me.  67,  it  was  held  that  the  sub-  . 
sequent  repeal  of  the  Act  of  1855,  which  pro- 
hibited the  sale  of  intoxicating  liquors,  could, 
give  no  validity  to  a  contract  of  sale  made 
while  it  was  in  force. 

Services  by  Physician.  —  In  Puckett  v.  Alex- 
ander, 102  N.  Car.  95,  it  was  held  that  a  con- 
tract by  an  unqualified  physician  for  services, 
illegal  as  in  violation  of  Code  N.  Car.  (1883). 
§§  3122,  3132,  was  not  rendered  legal  by  the 
subsequent  passage  of  the  Act  of  1885,  c.  261, 
which  entitled  the  physician  to  practice. 

Unlicensed  Business.  —  Contracts  of  sale  made 
by  a  merchant  in  his  business  during  the  time 
when  he  is  unlicensed  are  void,  under  Acts 
Miss.  1875,  p.  10,  and  such  contracts  were  not 
made  valid  by  the  subsequent  repeal  of  the 
statute.  Decell  v.  Lewenthal,  57  Miss.  331,  34, 
Am.  Rep.  440;  Anding  v.  Levy,  57  Miss.  51, 
34  Am.  Rep.  435. 

3.  Minority  Rule.  —  White  Water  Valley 
Canal  Co.  v.  Vallette,  21  How.  (U.  S.)  414. 
See  also  Andrews  v.  Russell,  7  Blackf.  (Ind.) 
474;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Washburn 
v.  Franklin,  35  Barb.  (N.  Y.)  600;  Central 
Bank  v.  Empire  Stone  Dressing  Co.,  26  Barb. 
(N.  Y.)  23. 

4.  Ratification  —  Advertising  in  Sunday  News- 
paper.—  Thus,  in  Handy  v.  St.  Paul  Globe 
Pub.  Co.,  41  Minn.  188,  16  Am.  St.  Rep.  695, 
it  was  held  that  a  contract,  illegal  as  in  viola- 
lion  of  Gen.  Stat.  Minnesota  (1878),  c.  100, 
§  20,  relating  to  Sunday  work,  could  not,  after 
the  repeal  of  such  statute,  be  rendered  valid 
by  any  ratification  on  the  part  of  the  parties. 

5.  Subsequent  Promise.  —  Puckett  v.  Alexan- 
der, 102  N.  Car.  95;  Dever  v.  Corcoran,  8  N. 
Bruns.  338;  Ludlow  v.  Hardy,  38  Mich.  690,  in 
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Renewal  of  Contract  After  Repeal.  —  Of  course  the  parties  may,  after  the  repeal 
of  the  statute  which  rendered  the  contract  illegal,  enter  into  a  new  con- 
tract to  the  same  effect  as  the  old  one,  in  such  way  renewing  the  illegal 
contract. 1 

Contract  Contemplating  Change  of  Law.  —  As  heretofore  stated,  a  contract  the  per- 
formance of  which  is  in  violation  of  an  existing  law,  but  which  contemplates 
a  change  of  the  law,  is  not  illegal,  and  may  be  enforced  when  the  law  is 
changed  so  as  to  render  its  performance  legal.2 

Subsequent  statutory  Prohibition.  —  Where  a  contract  was  legal  at  its  inception 
the  subsequent  enactment  of  a  statute  prohibiting  such  a  contract  will  not 
render  it  illegal,3  though  if  it  is  unperformed  and  cannot  be  performed  with- 
out a  violation  of  the  law,  this  will  discharge  it  on  the  ground  of  impossibility 
of  performance.4 

VI.  Contracts  Involving  Commission  of  Civil  Injury  to  Third  Persons 
Generally  --  1.  General  Principles.  —  A  contract  will  be  held  illegal  though  it 
does  not  involve  the  commission  of  an  indictable  offense,  or  the  violation  of  a 
statutory  prohibition,  and  though  the  formation  of  it  does  not  amount  to  the 
offense  of  conspiracy,  if  it  involves  or  contemplates  the  commission  of  a  civil 
injury  to  or  the  perpetration  of  a  fraud  upon  third  persons.5 

Breach  of  Contractual  Duties.  —  And  it  has  been  held  that  a  contract  which 
involved,  to  the  knowledge  of  the  parties,  a  breach  on  the  part  of  one  of 
them  of  his  contractual  obligations  to  a  third  person,  was  illegal.6 

2.  Commission  of  Trespass.  —  A  contract  which  contemplates  the  commis- 


which  case  it  was  held  that  a  sale  of  liquors  in 
violation  of  a  prohibitory  law  would  not  sup- 
port a  new  promise  to  pay  therefor  made  after 
its  repeal. 

1.  Renewal  of  Contract.  —  Carr  v.  State  Nat. 
Bank,  29  La.  Ann.  258;  Handy  v.  St.  Paul 
Globe  Pub.  Co.,  41  Minn.  188,  16  Am.  St.  Rep. 
695. 

2.  Contract  Contemplating  Change  of  Law.  — 

Taylor  v.  Chichester,  etc.,  R.  Co.,  L.  R.  4  H.  L. 
628;  Norwich  v.  Norfolk  R.  Co.,  4  El.  &  Bl. 
397,  82  E.  C.  L.  397.  See  supra,  this  section. 
Contracts  Contemplating  Change  of  Law. 

3.  Subsequent  Statutory  Prohibition.  —  Boyce 
v.  Tabb,  18  Wall.  (U.  S.)  546;  Anheuser-Busch 
Brewing  Assoc.  v.  Bond,  66  Fed.  Rep.  653; 
Bennett  v.  Woolfolk,  15  Ga.  213;  Jump  v. 
Johnson,  (Ky.  1890)  13  S.  W.  Rep.  843;  New- 
bold  v.  Sims,  2  S.  &  R.  (Pa.)  317. 

If,  under  an  agreement  legal  when  entered 
into,  but  the  performance  of  which  is  after- 
wards made  illegal  by  statute,  acts  are  done, 
some  during  the  time  for  which  the  agreement 
remained  legal,  some  afterwards,  the  acts  done 
during  the  time  for  which  the  agreement  re- 
mained leijal  are  themselves  legal.  Bennett 
v.  Woolfolk.  15  Ga.  213. 

4.  Impossibility  of  Performance.  —  Odlin  v.  In- 
surance Co.,  2  Wash.  (U.  S.)  312,  18  Fed.  Cas. 
No.  10,433. 

5.  Contemplated  Civil  Injury  to  Third  Person 
Renders  Contract  Illegal  —  England.  —  Harring- 
ton v.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D. 
549;  Jackson  v.  Duchairc,  3  T.  R.  551. 

Canada.  —  Kerr  v.  Brunton,  24  U.  C.  Q.  B. 
39°. 

Arkansas.  —  Stewart  v.  Scott,  54  Ark.  187. 

California.  —  Moody  v.  Newmark,  121  Cal. 
446;  Mitchell  v.  Clinc,  84  Cal.  409. 

Connecticut.  —  Marcy  v.  Crawford,  16  Conn. 
549,  41  Am.  Dec.  158. 


Illinois.  —  Ray  v.  Mackin,  100  111.  246;  Kirk- 
patrick  v.  Clark,  132  111.  342,  22  Am.  St.  Rep. 
531- 

Iowa.  —  Gray  v.  McReynolds,  65  Iowa  461, 
54  Am.  Rep.  16. 

Kansas.  —  Buchtella  v.  Stepanek,  53  Kan. 
373- 

Kentucky.  —  Bennett  v.  Tiernay,  78  Ky.  580. 

Louisiana.  —  Gravier  v.  Carraby,  17  La.  118. 

Massachusetts.  —  Avery  v.  Halsey,  14  Pick. 
(Mass.)  174;  Rice  v.  Wood,  113  Mass.  133,  18 
Am.  Rep.  459. 

Michigan.  —  Knight  Linzey,  80  Mich. 
39&- 

New  Hampshire.  —  St. ^Mary's  Benev.  Assoc. 
v.  Lynch,  64  N.  H.  213. 

New  York.  —  Adams  v.  Outhouse,  45  N.  Y. 
318. 

Ohio.  —  Piatt  v.  St.  Clair,  6  Ohio  227; 
Cumpston  v.  Lambert,  18  Ohio  81,  51  Am. 
Dec.  442. 

Pennsylvania.  —  Taylor  v.  Worrel,  4  Leg. 
Gaz.  (Pa.)  401;  Young  v.  Burtman,  1  Phila. 
(Pa  )  203,  8  Leg.  Int.  (Pa.)  106. 

Texas.  —  Glenn  v.  Mathews.  44  Tex.  400. 

6.  Breach  of  Contractual  Duties  —  Pledge.  — 
Thus  where  the  purchaser  of  wheat  pledged  it 
as  security  for  a  loan,  it  was  held  that  an 
agreement  between  the  seller  of  the  wheat,  to 
whom  a  part  of  the  purchase  money  was  still 
owing,  and  the  pledgee,  that  the  pledgee 
should  retain  possession  of  the  property  until 
the  payment  of  the  amount  due  to  the  seller  as 
well  as  the  loan,  was  illegal;  the  pledgor  was 
entitled  to  have  all  the  wheat  delivered  to  him 
as  soon  as  he  paicl  the  claim  of  the  pledgee, 
and  any  agreement  on  the  part  of  the  latter 
not  to  do  so  was  void  as  against  public  policy, 
as  it  was  an  agreement  on  the  part  of  the 
pledgee  not  to  perform  his  obligation  to  the 
pledgor.    Moody  v.  Newmark,  121  Cal.  44O. 
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sion  of  a  trespass  upon  the  property  1  or  the  person 2  of  a  third  person  is 

illegal. 

3.  Publication  of  Libel.  —  An  agreement  contemplating  the  publication  of 
a  libel  against  a  third  person  has  been  held  illegal,  on  account  of  the  contem- 
plated commission  of  the  civil  injury  against  such  third  person  arising  out  of 
the  publication  of  the  libel.3 

4.  Infringement  of  Copyright  or  Patent  Right.  —  Contracts  involving  the 
infringement  of  the  copyright  or  patent  right  secured  to  a  third  person  have 
also  been  held  illegal.4 

5.  Perpetration  of  Fraud  upon  Public  —  a.  In  General.  —  A  contract  may 
be  equally  illegal  where  the  object  of  the  parties  is  to  perpetrate  a  fraud  upon 
the  general  public,  as  where  the  fraud  is  to  be  perpetrated  upon  a  particular 
individual.5 

b.  "Bohemian  Oats"  Contracts.  —  A  contract  by  which  one  person 
sells  to  another  a  quantity  of  seed  oats  at  many  times  their  value,  and  binds 
himself  to  sell  for  the  latter  a  larger  quantity  of  such  oats  at  the  same  price, 
has  been  held  illegal,  because  it  could  not  be  performed  without  working  a 
fraud  upon  third  persons  who  should  be  induced  to  purchase  the  oats  to  be 
sold  by  the  contractor  for  the  person  contracted  with.6 


1.  Commission  of  Trespass  —  Upon  Property  of 
Third  Person. —  Marcy  v.  Crawford,  16  Conn. 
549,  41  Am.  Dec.  158;  Avery  v.  Halsey,  14 
Pick.  (Mass.)  174;  Favor  v.  Philbrick,  7  N.  H. 
326;  Coventry  v.  Barton,  17  Johns.  (N.  Y.) 
142,  S  Am.  Dec.  376;  Ives  v.  Jones,  3  Ired.  L. 
(25  N.  Car.)  538,  40  Am.  Dec.  421;  McGreal  v. 
Wilson,  9  Tex.  426. 

A  Contract  to  Clear  an  Unnavigable  Stream  and 
to  Run  Logs  Through  It  cannot  be  assumed  to 
be  void  as  against  public  policy  on  the  ground 
that  it  involves  trespassing  on  the  lands  of 
third  persons,  unless  it  also  appears  thai  the 
riparian  owners  object,  or  that  an  invasion  of 
their  rights  is  intended.  Fuller  v.  Rice,  52 
Mich.  435. 

2.  Upon  Person  of  Third  Person.  —  Dittrich  v. 

Gobey,  119  Cal.  599,  Babcock  v.  Terry,  97 
Mass.  482;  Cumpston  v.  Lambert,  18  Ohio  81, 
51  Am.  Dec.  442. 

Infringing  Personal  Liberty  of  Child.  —  In  Dit- 
trich v.  Gobey,  119  Cal.  599,  a  contract  be- 
tween divorced  parents  by  which  the  custody 
of  a  female  child  was  transferred  to  the  father, 
containing  a  stipulation  on  the  part  of  the 
father  to  return  the  child  to  her  mother  on  her 
reaching  the  age  of  eighteen,  was  held  illegal 
so  far  as  it  required  the  husband  to  return  the 
child  to  the  mother,  irrespective  of  whether  the 
child  was  willing  or  not  to  be  so  returned,  as 
it  was  a  contract  to  infringe  the  personal 
liberty  of  the  child. 

Contract  for  Medical  Services  to  Be  Rendered 
Injured  Employees.  —  In  Bedford  Belt  R.  Co.  v. 
McDonald,  17  Ind.  App.  492,  60  Am.  St.  Rep. 
172,  'a  contract  between  a  railway  company 
and  a  physician  for  the  rendition  of  services 
by  the  latter  to  employees  of  the  former  who 
should  receive  injuries  in  the  operation  of  the 
railroad  was  held  not  to  be  illegal  as  an  inva- 
sion of  the  rights  of  the  injured  employees. 
The  court  said  that  it  would  not  presume  that 
such  a  contract  was  intended  to  cut  off  the 
right  of  an  injured  employee  to  call  in  any 
surgeon  he  might  choose. 

3.  Publication  of  Libel.  —  Forest.  Johnes,  4 
Esp.  97;  Poplett  v.  Stockdale,  2  C.  &  P.  198,  12 
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E.  C.  L.  87;  Shackell  v.  Rosier,  2  Bing.  N. 
Cas.  634,  29  E.  C.  L.  438;  Arnold  v.  Clifford, 
2  Sumn.  (U.  S.)  238;  Hayes  v.  Hayes,  8  La. 
Ann.  468;  Ives  v.  Jones,  3  Ired.  L.  (25  N. 
Car.)  538,  40  Am.  Dec."  421;  Lea  v.  Collins, 
4  Sneed  (Tenn.)  393;  Atkins  v.  Johnson,  43 
Vt.  78,  5  Am.  Rep.  260.  See  also  Colburn  v. 
Patmore,  1  C.  M.  &  R.  73.  And  see  generally 
the  title  Libel  and  Slander. 

4.  Copyright.  —  A  contract  to  reprint  any 
literary  work,  the  copyright  to  which  has  been 
secured  to  the  author,  is  illegal  unless  it  is 
entered  into  with  the  consent  of  the  author  or 
his  assignee,  and  the  printer  who  executes 
such  a  contract  with  a  knowledge  of  the  rights 
of  the  author  can  recover  nothing  for  his  labor. 
Nichols  v.  Ruggles,  3  Day  (Conn.)  145,  3  Am. 
Dec.  262.  See  generally  the  title  Copyright, 
vol.  7,  p.  508. 

Patent.  —  A  plaintiff  who  makes  and  sells  a 
machine,  even  without  the  right  of  using  it,  in 
violation  of  the  patentee's  rights,  though  he 
compromise  with  the  latter  for  his  damages, 
cannot  recover  the  price  from  his  vendee;  nor 
can  the  latter,  when  from  his  vocation  he 
must  have  known  that  he  had  no  right  to  buy 
and  use  the  machine,  recover  back  any  part  of 
the  price  paid,  nor  an  amount  paid  to  the 
patentee  for  the  use  of  the  machine.  Bell  v. 
Bonney,  7  La.  Ann.  170.  See  also  the  title 
Patents. 

5.  Perpetration  of  Fraud  upon  Public.  —  Scott 
v.  Brown,  (1892)  2  Q.  B.  724;  Church  v.  Proc- 
tor, 66  Fed.  Rep.  240;  Jerome  v.  Bigelow,  66 
111.  452,  16  Am.  Rep.  597;  Nickerson  v.  Eng- 
lish, 142  Mass.  267;  McDonnell  v.  Rigney,  108 
Mich.  276:  Bloss  v.  Bloomer,  23  Barb.  (N.  Y.) 
604;  Materne  v.  Horwitz,  101  N.  Y.  469,  affirm- 
ing 50  N.  Y.  Super.  Ct.  41;  McEwen  v.  Shan- 
non, 64  Vt.  583.  See  also  the  title  Fraud  and 
Deceit,  vol.  14,  p.  12. 

6.  Bohemian  Oats  Contract  —  Iowa.  —  Shipley 
v.  Reasoner,  80  Iowa  548;  Merrill  v.  Packer, 
80  Iowa  542;  Hanks  v.  Brown,  79  Iowa  560. 

Michigan.  —  Davis  v.  Seeley,  71  Mich.  209; 
McNamara  v.  Gargett,  68  Mich.  434,  13  Am. 
St.  Rep.  355;  Knight  v.  Linzey,  80  Mich.  396. 
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6.  Agreements  in  Fraud  of  Creditors.  —  Contracts  entered  into  between  an 
embarrassed  or  insolvent  debtor  on  the  one  side  and  a  third  person  on  the 
other  side,  with  the  intention  on  the  part  of  the  parties  to  defraud  the  credit- 
ors of  the  former  by  placing  his  property  beyond  the  reach  of  such  creditors, 
are  generally  held  to  be  illegal  on  account  of  the  fraud  to  be  practiced  upon 
such  creditors,  and  the  court  will  not,  as  a  general  rule,  enforce  such  contracts 
or  grant  relief  in  favor  of  either  of  the  parties  thereto.1 

7.  Contracts  Tending  Towards  Breach  of  Trust  or  Confidence  —  a.  In  General. 
—  It  may  be  laid  down  as  a  general  rule  that  any  contract  which  places  one 
of  the  parties  under  direct  inducement  to  violate  the  confidence  and  trust 
which  a  third  person  is  authorized  in  reposing  in  him,  and  which  places  such 
party  under  wrongful  influences  and  offers  to  him  a  temptation  which  may 
injuriously  affect  the  rights  of  such  third  person,  is  illegal.3 

Necessity  for  Actual  Injury  to  Third  Person.  —  And  where  the  contract  places  such 
party  under  such  influences  the  fact  that  the  third  person  with  respect  to 
whom  such  party  occupied  the  position  of  trust  or  confidence  was  not  in  fact 
injured  by  reason  of  the  contract  will  not  relieve  it  from  its  illegality,3  as  such 
party  will  not  be  allowed  to  allege  that  he  was  not  in  fact  corrupted. 

Private  Confidence.  —  It  is  not  essential  that  the  confidence  reposed  by  such 
third  person  in  the  party  seeking  to  enforce  the  contract  should  arise  out  of 
any  legal  relation  between  them;   it  is  sufficient  that  the  confidence  was 


Ohio. — Carter  v.  Lillie,  2  Ohio  Cir.  Dec. 
204,  3  Ohio  Cir.  Ct.  364;  Cowell  v.  Harris,  I 
Ohio  Cir.  Dec.  556,  2  Ohio  Cir.  Ct.  404;  Shirey 
v.  Ulsh,  1  Ohio  Cir.  Dec.  554,  2  Ohio  Cir.  Ct. 
401. 

Canada.  —  Bonisteel  v.  Saylor,  17  Ont.  App. 
505. 

See,  however,  Matson  v.  Blossom,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  551,  4  N.  Y.  Supp. 
489. 

Gambling  Contract.  —  It  has  been  held  that 
such  a  contract  was  nol  illegal  as  a  gambling 
contract.  Ebersole  v.  Morrison  First  Nat. 
Bank,  36  111.  App.  267;  Merrill  v.  Packer,  80 
Iowa  542;  Shipley  v.  Reasoner,  80  Iowa  548; 
Hanks  v.  Brown,  79  Iowa  560;  Matson  v.  Bios 
som,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  551. 
Compare  Schmueckle  v.  Waters,  125  Ind.  265; 
McNamara  v.  Gargett,  68  Mich.  454,  13  Am. 
St.  Rep.  355.  See  also  the  title  Gambling 
Contracts,  vol.  14,  p.  576. 

1.  See  the  title  Fraudulent  Sales  and 
Conveyances,  vol.  14,  p.  210.  See  also  the 
titles  Composition  with  Creditors,  vol.  6,  p. 
376;  Insolvency  and  Bankruptcy. 

2.  Contracts  Tending  to  Breach  of  Trust  or  Con- 
fidence—  England.  —  Hughes  v.  Statham,  4  B. 
&  C.  187,  10  E.  C.  L.  308;  Harrington  v.  Vic- 
toria Graving  Dock  Co.,  3  Q.  B.  D.  549;  Ark- 
wrighl  v.  Cantrell,  7  Ad.  &  El.  5O5,  34  E.  C. 
L.  164. 

United  Slates.  —  Forsyth  v.  Woods,  II  Wall. 
(U.  S.)484;  Cook  v.  Sherman,  4  McCrary  (U. 
S.)  20  ;  Meguire  v.  Corwinc,  101  U.  S.  108; 
Rice  v.  Williams,  32  Fed.  Rep.  439. 

Alabama.  —  Saltmarsh  v.  Beene,  4  Port. 
(Ala.)  283,  30  Am.  Dec.  525;  McGchec  v.  Lind- 
say, 6  Ala.  16. 

California.  —  Edwards  v.  Estcll,  48  Cal.  194; 
Tappan  v.  Albany  Brewing  Co.,  80  Cal.  570,  13 
Am.  St.  Rep.  174. 

District  of  Columbia.  —  Weed  v.  Black,  2 
MacArthur  (D.  C.)  268. 

15  C.  of  L. — 60 


Illinois.  —  Byrd  v.  Hughes,  84  111.  174,  25 
Am.  Rep.  442. 

Iowa.  —  Crittenden  v.  Armour,  80  Iowa  221; 
Gleason  v.  Chicago,  etc.,  R.  Co.,  (Iowa  1889) 
43  N.  W.  Rep.  517. 

Kentucky.  —  Young  v.  Evans,  8  Ky.  L.  Rep. 
353;  Davezac  v.  Seiler,  12  Ky.  L.  Rep.  599. 

Massachusetts.  —  Smith  v.  Townsend,  109 
Mass.  500;  Holcomb  v.  Weaver,  136  Mass. 
265;  Rice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  459. 

Mississippi.  —  Spinks  v.  Davis,  32  Miss.  152; 
Whatley  v.  Hughes,  53  Miss.  268. 

Missouri. — Atlee  v.  Fink,  75  Mo.  100,  42 
Am.  Rep.  385. 

New  York.  —  Holloway  v.  Stephens,  1  Hun 
(N.  Y.)  308;  Munson  v.  Syracuse,  etc.,  R.  Co., 
29  Hun  (N.  Y.)  76. 

North  Carolina.  —  McDonald  v.  Haughton, 
70  N.  Car.  393. 

Pennsylvania.  —  Ritter  v.  Railroad  Co.,  7  W. 
N.  C.  (Pa.)  122. 

Commissioners  Appointed  by  Court  for  Sale  of 
Land.  —  An  agreement  between  one  of  several 
commissioners  appointed  by  the  Orphans' 
Court  to  sell  the  real  estate  of  a  decedent,  and 
a  third  person,  that  such  third  person  should 
purchase  said  lands,  and  that  a  division  of 
them  should  then  be  made  between  him  and 
the  commissioner,  each  paying  for  the  lands 
according  to  the  "  purchase  price,"  is  void  as 
contravening  public  policy.  Saltmarsh  v. 
Beene,  4  Port.  (Ala.)  283,  30  Am.  Dec.  525. 

Landlord  and  Tenant.  —  A  contract  by  which 
a  tenant  is  induced  to  desert  his  landlord  is 
corrupt  and  void;  and  the  person  to  whom  the 
tenant  has  attorned  cannot  maintain  an  action 
upon  it.    Byrne  -\  Bccson,  1  DourI.  (Mich.)  179. 

3.  Not  Necessary  that  Third  Person  Be  Actually 
Injured. —  Harrington  v.  Victoria  Graving 
Dock  Co.,  3  y.  B.  D.  549;  Bollman  v.  Loomis, 
41  Conn.  581;  I.um  v.  McEwcn,  56  Minn.  278; 
Evcrhart  v.  Scarlc,  71  Pa.  St.  256. 
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reposed  in  the  latter  by  the  former  as  a  friend  and  that  the  latter  was  aware  of 
such  fact.1 

Existence  of  Position  of  Trust  or  Confidence  Essential.  —  But  in  order  that  a  contract 
may  be  rendered  illegal  on  the  ground  that  it  tends  to  induce  one  of  the  par- 
tics  to  violate  a  confidence  reposed  in  him  by  a  third  person,  it  is  essential 
that  such  party  be  under  some  legal  duty  or  moral  obligation  to  such  third 
person,  which  authorized  such  third  person  in  confiding  in  him.2 

Actual  Tendency  to  Breach  of  Trust.  — And  the  contract  must  also  be  such  that 
it  will  actually  have  a  tendency  to  cause  a  breach  of  trust  or  confidence.3 

b.  Duty  Owing  by  Employees  to  Employers  —  in  General.  —  The 
principle  that  contracts  tending  towards  a  breach  of  confidence  or  trust  are 
illegal  is  well  exemplified  in  contracts  between  an  employee  and  a  third  person 
which  place  the  employee  under  improper  influences  and  are  calculated  to 
bias  his  mind  and  cause  him  to  act  to  the  prejudice  of  his  employer.4  This 
rule  includes  not  only  contracts  tending  to  corrupt  mere  servants,  but  also 
those  tending  to  corrupt  agents  who  exercise  a  certain  amount  of  discretion 
in  the  performance  of  their  duties  to  their  principal.5 


1.  Private  Confidence.  —  Wyburd  v.  Stanton, 
4  Esp.  179;  Bollman  v.  Loomis,  41  Conn.  581; 
Holcomb  v.  Weaver,  136  Mass.  265;  Nash  v. 
Kerr  Murray  Mfg.  Co.,  19  Mo.  App.  I. 

Contracts  for  Commission  on  Custom  Sustained. 

—  An  agreement,  however,  by  a  merchant  to 
pay  a  percentage  upon  the  proceeds  of  a  sale 
to  one  introducing  a  customer  is  not  illegal  as 
against  good  morals,  if  there  was  no  position 
of  confidence  between  the  customer  and  the 
person  introducing  him.  Richard  v.  Quintard, 
51  N.  Y.  636.  See  also  Gale  v.  Reed,  8  East 
80;  Ranney  v.  Donovan,  78  Mich.  318;  Boy- 
den  v.  Baldwin,  (C.  PI.  Gen.  T.)  15  Misc.  (N. 
Y.)  103. 

In  George  v.  East  Tennessee  Coal  Co.,  15 
Lea  (Tenn.)  455,  54  Am.  Rep.  425,  a  contract 
by  an  employer  to  furnish  to  the  plaintiff  the 
trade  of  his  miners  and  workmen,  in  consid- 
eration that  the  employer  should  receive  eight 
per  cenl.  on  all  such  sales,  was  held  legal. 

Commission  to  Physician  on  Prescriptions  Sent  to 
Druggist.  —  An  agreement  by  a  druggist  to  pay 
a  commission  to  a  physician  on  all  prescrip- 
tions sent  by  the  latter  to  the  former,  lo  be 
filled  for  patients  of  the  latter,  has  been  sus- 
tained.   Davenport's  Estate,  4  Kulp  (Pa.)  231. 

And  in  Ward  v.  Hogan,  (C.  PI.  Spec.  T.)  11 
Abb.  N.  Cas.  (N.  Y.)  478,  an  agreement  by  a 
physician  who  was  also  a  druggist,  made  as  an 
inducement  to  the  purchase  of  his  drug  store, 
to  send  all  prescriptions  made  by  him  to  the 
purchaser  to  be  filled,  was  sustained. 

2.  Booming  Mining  Company  in  Editorial  Col- 
umn of  Newspaper.  —  Gade  v.  Robinson  Consol. 
Min.  Co.,  26  Alb.  L.  J.  423,  N.  Y.  Daily  Reg., 
Nov.  15,  1882.  Compare  Green  v.  Brooks,  81 
Cal.  328. 

Booming  Eailroad  Project. —  In  Liebke  v. 
Knapp,  79  Mo.  22,  49  Am.  Rep.  212,  a  contract 
by  which  a  newspaper  was  to  boom  a  railroad 
project  and  publish  articles  and  communica- 
tions commending  such  project  was  held  not 
10  be  illegal,  and  the  publisher  of  the  news- 
paper was  permitted  to  recover  compensation 
for  publishing  such  matter. 

3.  Actual  Tendency  to  Breach  of  Trust  Essential. 

—  In  an  action  to  recover  the  purchase  price 
of  certain  goods  it  appeared  that  the  goods 
sold  had  been  insured  in  certain  insurance 


companies,  and  having  been  damaged  by  fire, 
appraisers  were  appointed,  one  by  the  plaintiff 
and  the  other  (the  defendant)  by  the  insurance 
companies;  that  the  defendant  purchased  a 
portion  of  the  damaged  goods,  in  respect  to 
which  the  appraisers  could  not  agree,  at  cost 
price,  agreeing  to  pay  the  purchase  price  to 
the  companies,  and  the  amount  thereof  to  be 
included  in  the  award  as  if  the  goods  had  been 
a  total  loss.  It  was  held  that  the  contract  of 
sale  was  not  illegal  as  tending  to  cause  a 
breach  of  trust  on  the  part  of  the  defendant  as 
an  appraiser.  Goodman  v.  Cohen,  132  N.  Y. 
205,  affirming  16  Daly  (N.  Y.)  47. 

4.  Duty  of  Employee  to  Employer.  —  Harring- 
ton v.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D. 
549;  Woodstock  Iron  Co.  v.  Richmond,  etc.. 
Extension  Co.,  129  U.  S.  643;  Lucas  v.  Allen, 
80  Ky.  681;  Allee  v.  Fink,  75  Mo.  100,  42  Am. 
Rep.  385;  Davenport  v.  Hulme,  (N.  Y.  Super. 
Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  521;  Place  v. 
Greenman,  6  Thomp.  &  C.  (N.  Y.)  681 ;  Hol- 
laday  v.  Patterson,  5  Oregon  177.  Compare 
Richardson  v.  Welch,  47  Mich.  309. 

See  generally  the  title  Agency,  vol.  I,  p.  930. 

5.  Agents  —  United  States.  —  Findlay  v.  Pertz, 
31  U.  S.  App.  340;  St.  Louis  Electric  Light, 
etc.,  Co.  v.  Edison  General  Electric  Co.,  64 
Fed.  Rep.  997. 

Arizona. — Jacobs  v.  George,  (Ariz.  1889)  20 
Pac.  Rep.  183. 
Arkansas.  —  Mendel  v.  Davies,  46  Ark.  420. 
Colorado.  —  Levy  v.  Spencer,  18  Colo.  532, 
36  Am.  St.  Rep.  303. 

District  of  Columbia.  —  Sunderland  v.  Kil- 
bourn,  3  Mackey  (D.  C.)  506. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Patti- 
son,  15  Ind.  70. 

Kentucky.  —  Lloyd  v.  Colston,  5  Bush  (Ky.) 
587. 

Massachusetts.  —  Rice 
133,  18  Am.  Rep.  4591 
109  Mass.  500. 

Michigan.  —  Scribner  v 
375,  29  Am.  Rep.  541. 

New  York.  —  Goodell  v. 
App.  Div.  77. 

Ohio.  —  Bell  ■v.  McConnell,  37  Ohio  St.  399. 
41  Am.  Rep.  528;  Capener  v.  Hogan,  40  Ohip 
St.  203. 
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Agent  for  Sale  —  Contract  for  Commissions  from  Buyer.  —  Thus  where  an  agent  is 
employed  for  the  sale  of  property,  a  contract  between  him  and  an  intended 
buyer  for  the  payment  of  a  commission  by  the  latter  to  the  former,  in  case  of 
a  sale,  is  illegal  on  account  of  its  tendency  to  cause  the  agent  to  violate  his 
duty  to  the  seller.1 

Agent  to  Purchase  —  Commissions  from  Seller.  —  And  of  course  the  same  principle 
would  apply  in  the  case  where  an  agent  to  purchase  contracts  for  a  commis- 
sion from  the  seller.2 

Consent  of  Employer  to  Contract.  —  Where  the  employee  acts,  in  entering  into 
the  contract  which  otherwise  might  tend  to  cause  him  to  violate  his  duty  to 
his  employer  with  the  consent  of  his  employer,  and  there  is  no  fraud  in  the 
transaction,  the  contract  is  relieved  from  illegality.3 

c  Duty  of  Corporate  Officers  Towards  Corporation.  —  The  stock- 
holders of  a  corporation  have  the  right  to  demand  the  disinterested  action  of 
its  officers  in  the  transaction  of  the  corporate  business,  and  all  contracts  which 
tend  to  place  such  officers  under  an  inducement  to  disregard  their  duties  to 
the  corporation  and  to  decide  questions  affecting  the  action  of  the  corporation 
from  a  standpoint  other  than  that  of  the  best  interests  of  the  corporation  are 
illegal.4  And  this  rule  prevails  though  no  direct  pecuniary  profit  accrues  to 
the  officer  by  reason  of  the  contract.5 


Rhode  Island.  —  Lynch  v.  Fallon,  n  R.  I. 
311,  23  Am.  Rep.  458. 

See  generally  the  title  Agency,  vol.  r,  p.  930. 

A  Contract  by  Which  an  Agent  Is  to  Induce  His 
Principals  to  Discharge  Their  Attorney  and  Employ 
Another,  in  consideraiion  of  which  the  person 
to  be  so  employed  is  to  pay  to  the  agent  one- 
half  of  his  fees,  has  been  held  illegal.  Byrd 
v.  Hughes,  84  111.  174,  25  Am.  Rep.  442. 

Agreement  Between  Agents  Representing  Differ- 
ent Principals  for  Division  of  Commissions.  —  An 
agreement  between  two  real-estate  agents  in- 
trusted with  the  sale  of  land  by  different  prin- 
cipals at  a  designated  sum  in  cash  to  divide 
the  commissions  received  from  both  principals 
on  bringing  about  a  trade  between  them,  has 
been  held  illegal.  Levy  v.  Spencer,  18  Colo. 
532,  36  Am.  St.  Rep.  303. 

1.  Agent  for  Sale  —  Commissions  from  Buyer.  — 
Rice  v.  Wood,  113  Mass.  133,  18  Am.  Rep. 
459;  Smith  v.  Townsend,  log  Mass.  500;  Wat- 
kins  v.  Cousall,  1  E.  D.  Smith  (N.  Y.)  65; 
Everhart  v.  Searle,  71  Pa.  St.  256.  Compare 
Ranney  v.  Donovan,  78  Mich.  318.  See  the 
title  Agency,  vol.  1.  p.  930. 

2.  Agent  to  Purchase.  —  He  1 1  v.  McConnell,  37 
Ohio  St.  399,  41  Am.  Rep.  528. 

3.  Consent  of  Employer  to  Contract.  —  Roysdon 
v.  Carr,  63  Cal.  191;  Shaw  v.  Andrews,  9  Cal. 
73,  Snow  v.  Penobscot  River  Ice  Co.,  77  Me. 
55.  See  also  Gleason  v.  Chicago,  etc.,  R  Co., 
82  Iowa  745;  Morgan  v.  Woodruff,  12  Daly  (N. 
Y.)  207;  Shattuck  v.  Nellis,  44  Vt.  262. 

4.  Duty  of  Corporate  Officers  Towards  Corpora- 
tion—  United  Slates.  —  West  v.  Camden,  135 
U.  S.  507;  Woodstock  Iron  Co.  v.  Richmond, 
etc.,  Extension  Co.,  129  U.  S.  643;  Jackson  v. 
McLean,  36  Fed.  Rep.  213,  Western  Union 
Tel.  Co.  v.  Union  Pac.  R.  Co.,  1  McCrary  (U. 
S.)4i8;  Continental  Trust  Co.  v.  Toledo,  etc., 
R.  Co.,  86  Fed,  Rep.  929;  Cook  v.  Sherman,  4 
McCrary  (U.  S.)  20. 

California.  —  Forbes  v.  McDonald,  54  Cal.  98. 
Illinois.  —  Tobey  v.  Robinson,  99  111.  222; 
Barklcy  v.  Williams,  26  111.  App.  213;  Bcstor 


v.  Wathen,  60  111.  138;  Linder  v.  Carpenter,  6z 
111.  309. 

Kansas.  —  Noel  v.  Drake,  28  Kan.  265,42 
Am.  Rep.  162. 

Kentucky.  —  Bcryman  v.  Cincinnati  South- 
ern R.  Co.,  14  Bush  (Ky.)  755. 

Massachusetts.  —  Fuller  v.  Dame,  18  Pick. 
(Mass.)  472;  Guernsey  v.  Cook,  120  Mass.  501; 
Woodruff  v.  Wentworth,  133  Mass.  309;  Almy 
v.  Orne,  165  Mass.  126. 

Minnesota. — Lum  v.  McEwen.  56  Minn. 
278. 

Alissouri.  —  Attaway  v.  St.  Louis  Third  Nat. 
Bank,  93  Mo.  485;  Jackson  v.  McLean,  10c 
Mo.  130;  Green  v.  Corrigan,  87  Mo.  359. 

New  York.  —  Munson  v.  Syracuse,  etc.,  R. 
Co.,  29  Hun  (N.  Y.)  76;  Davison  v.  Seymour, 
1  Bosw.  (N.  Y.)  88;  Bliss  v.  Matteson,  45  N.  Y. 
22.    Compare  Barnes  v.  Brown,  80  N.  Y.  527. 

North  Carolina.  —  McDonald  v.  Haughton, 
70  N.  Car.  393. 

Oregon.  —  llolladay  v.  Patterson,  5  Oregon 
177- 

Pennsylvania.  —  Kauffman  v.  Keiper,  5  Pa. 
Dist.  620. 

Compare  Dexter  v.  McClellan,  116  Ala.  37. 

See  also  the  title  Officers  and  Agents  (of 
Private  Corporations). 

In  Barklcy  v.  Williams,  26  III.  App.  213,  a 
contract  between  a  railroad  official  and  another 
to  divide  the  profits  of  a  contract  by  the  latter 
to  furnish  materials  for  a  public  improvement, 
the  only  service  rendered  by  the  former  being 
to  allow  to  the  latter  lower  freight  rates  than 
he  demanded  of  others,  was  held  illegal,  and 
recovery  by  such  officer  of  a  share  of  the 
profits  was  denied. 

Withdrawal  of  Director's  Opposition  to  Sale.  — 
In  Kauffman  v.  Keiper,  18  Pa.  Co.  Ct.  181,  a 
note  given  to  a  director  in  consideration  of  his 
withdrawing  bis  opposition  to  a  sale  to  the 
corporation  was  held  illegal. 

6.  Pecuniary  Profit  to  Officer  Immaterial. — 
West  v.  Camden,  135  U.  S.  507;  Wilbur  v. 
Stocpcl,  82  Mich.  344,  21  Am.  St.  Rep.  568. 
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Contracts  for  Appointment  or  Retention  of  Persons  in  Office.  —  Thus,  a  contract  by  an 
officer  of  a  corporation  to  secure  to  a  third  person  an  office  in  the  corporation 
or  to  retain  one  in  such  office  has  been  held  illegal,1  for,  as  has  been  said,  the 
liability  of  the  officer  to  damages  for  breach  of  such  a  contract  is  calculated 
to  be  a  strong  incentive  to  him  to  act  contrary  to  the  interests  of  the  cor- 
poration, in  case  of  the  unfitness  of  such  third  person.2 

Contract  to  induce  Acceptance  of  Office.  — ■  A  contract,  however,  to  induce  a  person 
to  accept  an  office  in  a  corporation  is  not  necessarily  illegal.3 

d.  Duty  of  Stockholders  Towards  Each  Other.  —  The  stock- 
holders of  a  corporation  have  also  the  right  to  demand  of  each  other  their 
disinterested  judgment  in  selecting  the  officers  of  the  corporation;  in  other 
words,  they  occupy  a  relation  of  trust  and  confidence  towards  each  other 
which  requires  them  to  look  only  to  the  best  interests  of  the  whole,  uninflu- 
enced by  private  gain;  and  contracts  which  place  stockholders  under  influ- 
ences tending  to  induce  them  to  ignore  this  duty  and  act  from  motives  of 
private  gain  have  been  held  illegal.4  This  rule  has  also  been  extended  to 
contracts  placing  stockholders  under  improper  influences  in  determining  the 
administrative  actions  of  the  corporation.5  It  does  not,  however,  render 
illegal  bona  fide  arrangements  between  stockholders  for  securing  the  control 
of  the  corporation,  where  no  direct  pecuniary  consideration  is  paid  to  each 
other,  the  object  of  the  arrangement  being  merely  to  control  the  policy  of 
the  corporation.6 

e.  Duty  of  Fiduciaries.  —  In  a  number  of  cases  contracts  by  fiduciaries 
incompatible  with  their  duties  to  their  cestuis  que  trustent  have  been  held 
illegal.7 


1.  Contracts  for  Appointment  or  Retention  of 
Persons  in  Office.  —  West  v.  Camden,  135  U.  S. 
507;  Noel  v.  Drake,  28  Kan.  265,  42  Am.  Rep. 
162;  Wilbur  v.  Stoepel,  82  Mich.  344,  21  Am. 
Si.  Rep.  568;  Fennessy  v.  Ross,  5  N.  Y.  App. 
Div.  342,  affirming  90  Hun  (N.  Y.)  298. 

2.  West  v.  Camden,  135  U.  S.  507. 

3.  Contract  to  Induce  Acceptance  of  Corporate 
Office. — Thus  a  contract  to  give  stock  in  a 
corporation  to  a  certain  person  in  consideration 
of  his  becoming  a  director  is  not  illegal  as 
against  public  policy,  where  the  only  induce- 
ment to  make  it  lay  in  the  local  importance  of 
such  person  and  a  legitimate  expectation  of 
his  help  in  carrying  out  certain  lawful  plans, 
and  no  restriction  upon  his  freedom  as  a  di- 
rector was  conlemplated.  Almy  v.  Orne,  165 
Mass.  126. 

4.  Duty  of  Stockholders  Towards  Each  Other  — 
Election  of  Officers.  —  West  v.  Camden,  135  U. 
S.  507;  Guernsey  v.  Cook,  120  Mass.  501; 
Woodruff  v.  Wentworth,  133  Mass.  309;  Sey- 
mour v.  Detroit  Copper,  etc.,  Rolling  Mills,  56 
Mich.  117;  Kitchen  v.  St.  Louis,  etc.,  R.  Co., 
69  Mo.  224;  Cone  v.  Russell,  48  N.  J.  Eq.  208; 
Gage  v.  Fisher,  5  N.  Dak.  297;  Fennessy  v. 
Ross,  90  Hun  (N.  Y.)  298,  affirmed  5  N.  Y. 
App.  Div.  342;  Fremont  v.  Stone,  42  Barb.  (N. 
Y.)  169;  Jones  v.  Scudder,  2  Cine.  Super.  Ct. 
178.    See  the  title  Stockholders. 

Consent  of  Remaining  Stockholders.  —  A  con- 
tract giving  the  right  to  manage  a  newspaper 
and  control  its  policy  for  five  years  to  a  person 
employed  as  editor  and  manager  is  not  con- 
trary to  public  policy,  though  it  is  part  of  an 
agreement  by  which  such  person  purchases  a 
large  quantity  of  stock  from  the  controlling 
shareholder,  if  the  agreement  was  approved 
and  ratified  by  all  the  stockholders.    Jones  v. 
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Williams,  139  Mo.  r,  61  Am.  St.  Rep.  436,  6 
Am.  &  Eng.  Corp.  Cas.  N.  S.  734. 

Seller  of  Stock  Voting  under  Direction  of  Pur- 
chaser. —  An  agreement  for  the  sale  of  stock  in 
a  limited  partnership  is  not  rendered  illegal 
by  a  stipulation  that  the  seller  should  hold  ihe 
stock  until  after  a  pending  election  for  officers 
of  the  partnership,  and  vote  on  the  stock  as 
the  purchaser  desired.  Mobley  v.  Morgan, 
(Pa.  1886)  5  Cent.  Rep.  527. 

5.  Administrative  Action  of  Corporation.  — 
Peck  Levinger,  6  Dak.  54;  Marie  v.  Garrison, 
(N.  Y.  Super.  Ct.)  13  Abb.  N.  Cas.  (N.  Y.)  210. 

6.  Combinations  Between  Stockholders  Held 
Legal.  —  Brown  v.  Pacific  Mail  Steamship  Co., 
5  Blatchf.  (U.  S.)  525;  Mobile,  etc.,  R.  Co.  v. 
Nicholas,  98  Ala.  92;  Hey  v.  Dolphin,  92  Hun 
(N.  Y.)  230;  Havemeyer  v.  Havemeyer,  43  N. 
Y.  Super.  Ct.  506,  45  N.  Y.  Super.  Ct.  464,  86 
N.  Y.  618;  Griffith  v.  Jewetl,  15  Cine.  L.  Bui. 
419,  9  Ohio  Dec.  (Reprint)  627.  See  also  Bolton 
v.  Madden,  L.  R.  9  Q.  B.  55.  See  the  title 
Voting  Trusts,  where  such  questions  are 
fully  discussed. 

7.  Contracts  Incompatible  with  Duties  of  Trus- 
tees. —  Hunt  v.  Frost,  4  Cush.  (Mass.)  54; 
Miller's  Appeals,  30  Pa.  St.  478;  Foote  v.  Emer- 
son, 10  Vt.  338,  33  Am.  Dec.  205. 

In  Danielwitz  v.  Sheppard,  62  Cal.  339,  the 
personal  agreement  of  an  administrator  and 
an  heir  lo  pay  to  a  broker  all  that  might  be 
obtained  above  a  certain  amount,  for  the 
broker's  efforts  in  procuring  bids  at  the  ad- 
ministrator's sale  of  land  of  the  estate,  was 
held  illegal. 

Receiver  Becoming  Interested  in  Property  Sold. 
—  The  agreement  of  a  receiver  to  become  in- 
terested in  property  to  be  sold  by  him  is  illegal. 
Penzel  Grocer  Co.  v,  Williams,  53  Ark.  81. 
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Traffic  in  Offices  of  Trust.  —  Public  policy  forbids  traffic  in  trust  offices  the 
appointment  to  which  is  made  by  a  court  or  public  officer,  and  contracts  the 
purpose  of  which  is  a  traffic  in  such  offices  are  held  illegal,1  as  the  trust  which 
devolves  upon  such  officers  should  have  the  same  safeguards  thrown  around 
it  as  if  it  were  a  public  office.2 

Renunciation  of  Trust  for  Consideration.  —  And  though  a  person  who  is  entitled  to 
an  office  of  trust,  such  as  an  executor,  for  instance,  may  renounce  his  right 
to  such  appointment,  still  public  policy  forbids  that  he  should  use  such  right 
of  renunciation  for  his  individual  gain,  and  it  is  held  that  agreements  for  the 
payment  of  money  in  consideration  of  the  renunciation  of  a  trust  office  are 
illegal.3 


Guardian.  —  A  contract  by  the  guardian  of  a 
minor  to  institute  and  carry  through  proceed- 
ings for  a  sale  of  property  owned  in  common 
by  herself  and  such  minor,  from  which  the 
guardian  will  derive  a  benefit,  is  illegal. 
Zander  v.  Feely,  47  III.  App.  659.  See  also 
Worth  v.  Curtis,  15  Me.  228. 

An  agreement  by  a  father  to  compensate  the 
guardian  ad  litem  of  his  infant  children  for  his 
services  in  proceedings  before  the  surrogate, 
in  which  the  father's  interests  are  adverse  to 
those  of  the  infants,  is  illegal.  Thorn  v. 
Beard.  (Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep. 
30,  affirmed  on  this  point  (Ct.  App.)  48  N.  Y. 
St.  Rep.  530. 

Executors  and  Administrators.  —  Wilson  v. 
Jordan,  3  Woods  (U.  S.)  642. 

In  Myers  v.  Hodges,  2  Watts  (Pa.)  381,  27 
Am.  Dec.  319,  a  contract  by  an  administrator 
to  sell  the  real  estate  of  his  intestate  for  a  cer- 
tain sum  and  on  certain  terms  of  payment, 
and  that  he  would  make  title  through  the  Or- 
phans' Court,  was  held  illegal;  and  it  was 
held  that  no  action  would  lie  for  a  breach. 
See  also  Overseers  of  Poor  v.  Overseers  of 
Poor,  3  Cow.  (N.  Y.)  299:  Specht  v,  Collins,  81 
Tex.  213. 

Indemnity  of  Devastavit  by  Executors. —  In 

Moss  v.  Cohen,  (C.  PI.  Spec.  T.)  11  Misc.  (N. 
y.)i84,  a  bond  to  indemnify  executors  person- 
ally, in  consideration  that  they  should  by  di- 
verting the  trust  fund  commit  a  breach  of 
trust,  that  is,  a  devastavit  in  their  offices,  was 
held  illegal.  And  in  Forsyth  v.  Woods,  11 
Wall.  (U.  S.)  484,  a  contract  of  indemnity  run- 
ning to  the  surety  on  an  executor's  bond  was 
held  illegal  where  such  contract  was  entered 
into  with  the  intention  of  the  parties  that  the 
executors  should  commit  a  devastavit. 

Assignment  by  Executor  of  Future  Fees.  —  As- 
signments by  executors  or  administrators  of 
fees  to  be  earned  in  the  future  have  been  held 
illegal  as  tending  to  a  laxity  on  their  part  in 
the  administration  of  the  estate.  In  re  King, 
no  Mich.  203.  Sec  also  Matter  of  Worthing- 
ton,  141  N.  Y.  9. 

Compromise  of  Suit  by  Executrix  in  Considera- 
tion of  Promise  of  Marriage.  —  An  agreement, 
however,  by  an  executrix  to  compromise  a  suit 
which  she  had  instituted  in  her  fiduciary  char- 
acter, in  consideration  of  a  promise  of  marriage 
made  lo  her,  has  been  held  not  to  be  illegal  as 
against  good  morals  or  public  policy.  Donal- 
len  v.  Lennox,  6  Dana  (Ky.)  89. 

For  a  Full  Discussion  of  the  duties  of  fiducia- 
ries, see  such  titles  as  Executors  and  Adminis- 
trators, vol.  :i,  p.  720;  Guardian  and 
Ward,  ante,  p.  16;  Trusts  and  Trustsbs. 
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1.  Traffic  in  Offices  of  Trust.  —  Porter  v.  Jones, 
52  Mo.  399;  Aycock  v.  Braun,  66  Tex.  201. 

A  promise  to  pay  if  the  promisee  will  intro- 
duce the  promisor  to  the  widow  and  procure 
her  to  renounce  her  right  to  administer  on  her 
husband's  estate  and  have  the  promisor  ap- 
pointed administrator  is  against  public  policy 
and  void.  Swiggett  v.  White,  8  Cine.  L.  Bui. 
22,  8  Ohio  Dec.  (Reprinl)  452. 

Agreement  to  Furnish  Sureties  for  Administra- 
tor.—  In  Aycock  v.  Braun,  66  Tex.  201,  an 
agreement  whereby  one  agreed,  for  a  certain 
sum  of  money,  to  furnish  sureties  so  that  the 
other  party  to  the  contract  could  be  appointed 
an  administrator  was  held  illegal. 

Payment  of  Consideration  for  Acceptance  of 
Office  of  Administrator.  —  A  contract  to  pay  a 
consideration  to  induce  the  payee  to  adminis- 
ter upon  the  estate  of  the  obligor's  father  and 
mother  is  not  prohibited  by  law  or  public  pol- 
icy. The  consideration  is  a  good  one  and  the 
contract  enforceable.  Clark  v.  Constantine,  3 
Bush  (Ky.)  652. 

Contract  to  Serve  as  Administrator  Without 
Compensation.  —  And  so  a  contract  by  an  ad- 
ministrator to  serve  as  such  without  compen- 
sation has  been  held  not  to  be  against  public 
policy.    Mott  v.  Fowler,  85  Md.  676. 

Agreement  by  Administrator  to  Divide  Commis- 
sions.—  In  Greer  v.  Nutt,  54  Mo.  App.  4,  an 
agreement  by  an  administrator  to  divide  his 
commissions,  made  after  his  appointment,  was 
sustained,  though  it  was  made  with  the  person 
who  had  a  prior  right  to  letters  of  administra- 
tion, where  it  did  not  appear  that  the  latter 
was  influenced  in  waiving  her  right  to  letters 
by  anticipation  that  such  an  agreement  would 
be  made. 

2.  Porter  v.  Jones,  52  Mo.  399.  See  infra, 
this  title,  Contracts  Detrimental  to  Public  Service 
—  Traffic  in  Public  Offices. 

3.  Renunciation  of  Trust  for  Consideration  — 
England.  —  Hargreaves  v.  Wood,  2  Sw.  &  Tr. 
602. 

California.  —  Forbes  v.  McDonald,  54  Cal. 
98;  Matter  of  True,  120  Cal.  352. 

Kentucky.  —  Cunningham  v.  Cunningham, 
ifi  B.  Mon.  (Ky.)  24.  68  Am.  Dec.  718. 

New  Jersey.  —  Ellicott  v.  Chambcrlin,  38  N. 
J.  Eq.  604,  48  Am.  Rep.  327. 

New  York.  —  Staunton  v.  Parker,  19  Hun 
(N.  Y.)  55. 

Ohio.  —  Withers  v.  Ewing,  40  Ohio  St.  400. 

Pennsylvania.  —  Bowers  v.  Bowers.  26  Pa. 
St.  74,  67  Am.  Dec.  398. 

Vermont.  —  Footc  f.  Emerson,  10  Vt.  338,  33 
Am.  Dec  205. 

Sec  also  Owings  v.  Owings,  I  Har.  &  G. 
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VII.  Contracts  Puffing  or  Suppressing  Competition  at  Sales  —  1.  Public 

Sales  —  a.  In  General.  —  It  is  a  matter  of  great  public  interest  that  all 
public  sales  of  property  should  be  free  from  undue  influence  controlling  or 
suppressing  competition  thereat,  and  as  a  general  rule  all  contracts  which 
have  for  their  object  the  suppression  of  competition  at  such  sales,  and  the 
reduction  of  the  price  of  the  property  below  a  fair  price,1  or  the  puffing  of 
the  bidding  thereat,2  are  illegal. 

/'.  REASONS  FOR  Rule.  —  The  reasons  for  this  rule  are  that  such  con- 
tracts, in  the  one  case,  work  a  fraud  upon  the  owner  of  the  property  or  other 
persons  whose  interest  is  that  the  property  should  bring  a  fair  price,  and  in  the 
other  case  work  a  fraud  upon  the  purchasers.3  And  therefore  it  is  immaterial 
whether  the  person  contracting  to  refrain  from  bidding  at  such  sale  was  or 
was  not  under  any  duty  to  bid.4 

c.  What  Sales  Included  in  Rule.  —  This  rule  includes  contracts  for 
the  suppression  of  competition  at  all  involuntary  sales  at  public  auction,5  such 

(Md.)  484.  Compare  Woodworth  v.  Wilson,  n 
La.  Ann.  402;  Ohlendorf  v.  Kanne,  66  Md. 
495;  Bassett  v.  Miller,  8  Md.  551;  Dolfield  v. 
Kroh,  62  Md.  xiii. 

1.  Contracts  for  Suppression  of  Competition  at 
Public  Sales  Held  Illegal  — ■  United  Slates.  — 
Atlas  Nat.  Bank  v.  Holm,  71  Fed.  Rep.  489; 
Piatt  v.  Oliver,  1  McLean  (U.  S.)  295,  2  Mc- 
Lean (U.  S.)  267,  19  Fed.  Cas.  Nos.  11,114, 
11,115. 

Alabama.  —  Carrington  v.  Caller,  2  Stew. 
(Ala.)  175. 

California.  —  Swan  v.  Chorpenning,  20  Cal. 
182. 

Indiana.  —  Hunter  'v.  Pfeiffer,  108  Ind.  197; 
Goldman  v.  Oppenheim,  118  Ind.  95. 

Kansas.  —  Hallam  v.  Huffman,  5  Kan.  App. 

303-  ajj. 

Louisiana.  —  Merchants'  Ins.  Co.  v.  Addi- 
son, 9  Rob.  (La.)  486. 

Maine. — Smith  v.  Humphreys,  88  Me.  345; 
Gardiner  v.  Morse,  25  Me.  140. 

Massachusetts.  —  Gibbs  v.  Smith,  115  Mass. 
592;  Phippen  v.  Stickney,  3  Met.  (Mass.)  384. 

Minnesota.  —  Boyle  v.  Adams,  50  Minn.  255. 

Missouri.  —  Hook  v.  Turner,  22  Mo.  333; 
Lawnin  v.  Bradley,  13  Mo.  App.  361;  Wooton 
v.  Hinkle,  20  Mo.  290. 

Nebraska.  —  McCann  v.  McLennan,  3  Neb.  25. 

New  Hampshire.  —  Bellows  v.  Russell,  20  N. 
H.  427,  51  Am.  Dec.  238. 

New  Jersey.  —  Gulick  v.  Ward,  10  N.  J.  L. 
87,  18  Am.  Dec.  389;  De  Baum  v.  Brand, 
60  N.  J.  L.  283;  Morris  v.  Woodward,  25  N. 
J.  Eq.  32;  National  Bank  of  Metropolis  v. 
Sprague,  20  N.  J.  Eq.  160. 

New  York.  —  Hopkins  v.  Ensign,  (Supm. 
Ct.  Gen.  T.)  11  N.  Y.  St.  Rep.  85;  Meech  v. 
Bennett,  Hill  &  D.  Supp.  (N.  Y.)  191;  Mills  v. 
Mills,  40  N.  Y.  546,  100  Am.  Dec.  535:  Thomp- 
son v.  Davies,  13  Johns.  (N.  Y.)  112;  Doolin  v. 
Ward,  6  Johns.  (N.  Y.)  194;  Jones  v.  Caswell, 
3  Johns.  Cas.  (N.  Y.)  29,  2  Am.  Dec.  134;  Bris- 
bane v.  Adams,  3  N.  Y.  129;  Wheeler  v. 
Wheeler,  5  Lans.  (N.  Y.)  355;  Wilbur  v.  How, 
8  Johns.  (N.  Y.)  444;  Hawley  v.  Cramer,  4 
Cow.  (N.  Y.)  718;  Sharp  v.  Wright,  35  Barb. 
(N.  Y.)  236. 

North  Carolina.  —  Blythe  v.  Lovinggood,  2 
Ired.  L.  (24  N.  Car.)  20,  37  Am.  Dec.  402;  In- 
gram v.  Ingram,  4  Jones  L.  (49  N.  Car.)  188; 
Smith  v.  Greenlee,  2  Dev.  L.  (13  N.  Car.)  126, 
18  Am.  Dec.  564. 
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Oregon.  —  Kine  v.  Turner,  27  Oregon  356. 
Pennsylvania.  —  Barton  v.  Benson,  126  Pa. 
St.  431,  12  Am.  St.  Rep.  883;  Slingluff  v. 
Eckel,  24  Pa.  St.  472;  Hays's  Eslate,  159  Pa. 
St.  381.  See  also  Maffet  v.  Ijams,  103  Pa.  St. 
266. 

South  Carolina.  —  Hamilton  v.  Hamilton,  2 
Rich.  Eq.  (S.  Car.)  355,  46  Am.  Dec.  58;  Bag- 
gott  v.  Sawyer,  25  S.  Car.  405;  Dudley  v. 
Odom,  5  S.  Car.  131,  22  Am.  Rep.  6. 

Texas.  —  Crozier  v.  Carr,  11  Tex.  376; 
James  v.  Fulcrod,  5  Tex.  512,  55  Am.  Dec. 
743- 

Vermont.  —  Morrison  v.  Darling,  47  Vt.  71; 
Paige  v.  Hammond,  26  Vt.  375;  Noyes  v. 
Day,  14  Vt.  384;  Missisquoi  Bank  v.  Sabin,  4S 
Vt.  239. 

2.  Puffing  Bids.  —  Bexwell  v.  Christie,  I 
Cowp.  395;  Howard  v.  Castle,  6  T.  R.  642;  De 
Baun  v.  Brand,  60  N.  J.  L.  283. 

3.  Reasons  for  Rule.  —  Gardiner  v.  Morse,  25 
Me.  140;  Bellows  v.  Russell,  20  N.  H.  427,  51 
Am.  Dec.  238;  De  Baun  v.  Brand,  60  N.  J.  L. 
283. 

4.  Duty  to  Bid  Immaterial.  —  Thompson  v. 

Davies,  13  Johns.  (N.  Y.)  112. 

5.  Involuntary    Sales    at    Auction  —  Sheriff's 

Sales.  —  Thus  agreements  to  refrain  from 
bidding  at  sheriff's  sales  are  illegal.  Piatt  v. 
Oliver,  1  McLean  (U.  S.)  295,  2  McLean  (U.  S.) 
267,  19  Fed.  Cas.  Nos.  11,114,  11,115;  Hallam 
v.  Huffman,  5  Kan.  App.  303;  Lawnin  v. 
Bradley,  13  Mo.  App.  361;  Jones  v.  Caswell,  3 
Johns.  Cas.  (N.  Y.)  29,  2  Am.  Dec.  134; 
Thompson  v.  Davies,  13  Johns.  (N.  Y.)  112; 
Slingluff  v.  Eckel,  24  Pa.  St.  472. 

And  an  agreement  entered  into  for  the  pur- 
pose of  preventing  compelition  a*,  a  sale  of 
property  under  a  distress  for  rent  has  been 
said  to  be  illegal.  Brisbane  v.  Adams,  3  N. 
Y.  129. 

Sale  of  Bankrupt's  Effects.  —  In  Gardiner  v. 

Morse,  25  Me.  140,  a  case  where  a  bankrupt's 
effects  were  to  be  sold  at  auction,  among  which 
was  included  a  nole  of  the  defendant,  a  con- 
tract between  the  plaintiff  and  the  defendant, 
in  consideration  of  the  plaintiff's  abstaining 
from  bidding  at  the  sale  of  such  note,  was 
held  illegal. 

Agreement  Between  Creditors  of  Bankrupt.  — 
In  Dudley  v.  Odom,  5  S.  Car.  131,  22  Am. 
Rep.  6,  an  agreement  between  two  creditors 
of  a  bankrupt,  that  one  of  them  should  not  bid 
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as  sales  on  execution  or  under  decrees  of  courts  of  equity,  as  well  as  at  volun- 
tary sales  at  auction.1 

d.  Actual  Effect  of  Such  Contract  Harmless.  —  The  fact  that  the 
contract  in  reality  caused  no  injury  to  the  person  whose  property  was  sold  or 
other  person  interested  therein  will  not  relieve  it  from  its  illegality,  as  that 
which  renders  the  contract  illegal  is  not  the  injury  that  the  parties  to  it  have 
actually  occasioned,  but  the  purpose  which  they  must  have  contemplated 
when  it  was  made;  that  is,  the  contract  is  not  tested  by  its  actual  results,  but 
by  its  intended  object  as  shown  by  its  terms.8 

e.  Honest  Combinations  Among  Purchasers  Held  Legal.  —  The 
rule  rendering  illegal  contracts  tending  to  suppress  competition  at  public  sales 
does  not,  however,  prevent  persons  from  combining  for  honest  motives  to 
purchase  property  at  such  sales,  as  where  articles  of  great  magnitude  and 
value  are  to  be  sold,  to  purchase  which  would  be  beyond  the  means  of  many 
classes  of  buyers,  or  when  such  persons  purpose  to  held  the  property  together 
or  afterwards  to  divide  it,  neither  desiring  the  whole.3 


against  the  other  at  the  sale  of  a  bankrupt's 
effects,  was  held  illegal. 

Sale  by  Statutory  Assignee.  —  In  Atlas  Nat. 
Bank  v.  Holm,  71  Fed.  Rep.  4S9,  a  contract  to 
refrain  from  bidding  at  a  public  sale  of  goods 
by  a  statutory  assignee  was  held  illegal. 

Administrator's  Sale.  —  In  Goldman  v.  Oppen- 
heim,  118  Ind.  95,  a  contract  for  the  purpose 
of  preventing  competition  at  an  administra- 
tor's sale  was  held  illegal.  See  also  to  the 
same  point  Hook  v.  Turner,  22  Mo.  333;  De 
Baun  v.  Brand,  60  N.  J.  L.  283;  Ingram  v.  In- 
gram, 4  Jones  L.  (49  N.  Car.)  189;  Barton  v. 
Benson,  126  Pa.  St.  431,  12  Am.  St.  Rep.  883. 

Mortgage  Sales.  —  And  so  agreements  to  stifle 
competition  at  mortgage  sales  have  likewise 
been  held  illegal.  Meech  v.  Bennett,  Hill  & 
D.  Supp.  (N.  Y.)  191;  Hays's  Estate,  159  Pa. 
St.  381;  Crozier  v.  Carr,  11  Tex.  376. 

Thus  in  Morris  v.  Woodward,  25  N.  J.  Eq. 
32,  an  agreement  with  a  mortgagee  that  if  he 
would  not  bid,  and  would  permit  the  intended 
purchaser  to  buy  the  mortgaged  premises,  the 
latter  would  pay  to  him  his  claim  against  the 
property,  was  held  illegal. 

Partition  Sales.  —  The  rule  has  also  been  ap- 
plied to  partition  sales.  Wheeler  v.  Wheeler, 
5  Lans.  (N.  Y.)  355.  Compare  Noble  v.  Mc- 
Gurk,  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.) 
461. 

1.  Voluntary  Sales  at  Auction. —  Doolin  v. 
Ward,  6  Johns.  (N.  Y.)  194;  Wilbur  v.  How,  8 
Johns.  (N.  Y.)  444;  Thompson  v.  Davies,  13 
Johns.  (N.  Y.)  112;  Smith  v.  Greenlee,  2  Dev. 
L.  (13  N.  Car.)  126,  18  Am.  Dec.  564. 

Letting  of  Convict  Labor. —  In  Gibbs  r.  Smith, 
115  Mass.  592,  a  contract  the  consideration  of 
which  was  the  promisee's  agreement  to  abstain 
from  bidding  at  the  letting  of  convict  labor  at 
public  auction  was  held  illegal. 

Sale  of  State  Property.  —  In  Moyle  v.  Adams, 
50  Minn.  255,  an  agreement  by  which  one  per- 
son, under  promise  of  benefit,  agreed  with  an- 
other to  withdraw  an  offer  or  bid  for  property 
of  the  state  offered  for  sale,  so  as  to  enable  the 
latter,  by  the  removal  of  competition,  to  buy  it 
cheaper  than  he  otherwise  could,  was  held 
illegal,  although  the  person  offering  ihc  prop- 
erty for  sale  had  the  right  to  reject  all  bids  if 
unsatisfactory.  And  it  was  further  held  thai 
it  was  immaterial  whether  the  property  was 
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offered  at  public  auction  or  by  inviting  bids  or 
proposals  for  its  purchase  at  private  sale.  See 
also  Blythe  v.  Lovinggood,  2  Ired.  L.  (24  N. 
Car.)  20,  37  Am.  Dec.  402. 

Sale  of  Public  Lands. —  In  Piatt  v.  Oliver,  2 
McLean  (U.  S.)  267,  a  contract  to  suppress  bid- 
dings at  the  sale  of  public  lands  of  the  United 
States  was  held  illegal.  And  in  McCann  v. 
McLennan,  3  Neb/25,  recovery  on  a  note  given 
to  the  payee  in  consideration  of  his  refraining 
from  bidding  at  a  public  sale  of  United  States 
lands  was  denied  on  the  ground  that  the  con- 
tract was  against  public  policy.  See  also  Car- 
rington  v.  Caller,  2  Stew.  (Ala.)  175;  Kine  v. 
Turner,  27  Oregon  356;  Hale  v.  Henderson,  4 
Humph.  (Tenn.)  199. 

Restriction  of  Competition  at  Sale  of  Municipal 
Franchise. —  In  Hyer  v.  Richmond  Traction 
Co.,  80  Fed.  Rep.  839,  rival  applicants  for  a 
franchise  for  a  street  railway,  to  be  sold  by  a 
city  to  the  lowest  and  best  bidder,  entered  into 
an  agreement  so  as  to  secure  the  franchise  for 
themselves  on  the  best  terms  possible.  The 
agreement  was  held  illegal,  and  the  franchise 
having  been  granted  to  one  of  them,  the  court 
refused  to  enforce  the  agreement  at  the  in- 
stance of  the  other. 

2.  Actual  Effect  of  Contract  Harmless.  —  Gibbs 
v.  Smith,  115  Mass.  592;  Barton  v.  Benson, 
126  Pa.  St.  431,  12  Am.  St.  Rep.  883. 

3.  Honest  Combinations  Among  Purchasers  Al- 
lowed—  England.  —  Galton  v.  Emuss,  8  Jur. 
507;  Jones  v.  North,  L.  R.  19  Eq.  426;  In  re 
Carew,  26  Beav.  187. 

Canada.  —  Irving  v.  McWilliams,  1  N. 
Bruns.  Eq.  Rep.  217;  Waddel  v.  McCabe,  4 
U.  C.  Q.  B.  O.  S.  191. 

United  States.  —  Terbell  v.  Lee,  40  Fed. 
Rep.  40;  Kearney  v.  Taylor,  15  How.  (U.  S.) 
494;  Piatt  v.  Oliver,  2  McLean  (U.  S.)  301; 
Wicker  v.  Hoppock,  6  Wall.  (U.  S.)  94;  Hyer 
v.  Richmond  Traction  Co.,  168  U.  S.  471. 

California.  —  Jenkins  v.  Frink,  30  Cal.  586, 
89  Am.  Dec.  134. 

Indiana.  —  Hunt  v.  Elliott,  80  Ind.  245,41 
Am.  Rep.  794. 

Maine. — Gardiner  v.  Morse,  25  Mc.  140. 

Maryland.  —  Smith  v.  Ullman,  58  Md.  183. 
42  Am.  Rep.  329. 

Massachusttti.  —  Gibbs  v.  Smith,  115  Mass. 
592;  Phippen  v.  Stickney,  3  Met.  (Mass.)  388. 
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/.  Knowledge  and  Consent  of  Persons  Liable  to  Be  Injured.  — 
A  contract  tending  to  suppress  competition  in  bidding  at  a  public  sale  will  be 
relieved  of  illegality  if  made  with  the  knowledge  and  consent  of  all  persons 
who  could  in  any  way  be  injured  by  it.1 

g.  Effect  of  Such  Contract  on  Sale.  —  The  effect  of  a  contract 
puffing  the  bids  or  suppressing  the  competition  at  a  public  sale  is  not  to  ren- 
der the  sale  illegal,  but  is  merely  to  authorize  the  purchaser  in  the  one  case  to 
be  relieved  from  the  sale,8  or  in  the  other  case  to  enable  the  vendor  or  other 
persons  interested  in  securing  a  fair  price  to  have  the  sale  set  aside.3  This 
question  will  be  found  discussed  in  other  places  in  this  work.4 

2.  Private  Sales.  —  There  are  cases  holding  that  the  rule  rendering  illegal 
contracts  to  suppress  bidding  at  public  sales  does  not  apply  to  contracts 
suppressing  competition  at  private  sales.5 


Missouri. — Still  well  v.  Glasscock,  91  Mo. 
658. 

New  Jersey.  —  National  Bank  of  Metropolis 
v.  Sprague,  20  N.  J.  Eq.  160. 

New  York.  —  Myers  v.  Dean,  16  Daly  (N.  Y.) 
251;  Munson  v.  Magee,  22  N.  Y.  App.  Div. 
333;  Hopkins  v.  Ensign,  122  N.  Y.  144,  (Supm. 
Ct.  Gen.  T.)  n  N.  Y.  St.  Rep.  85;  Bradley  v. 
Kingsley,  43  N.  Y.  534;  Cornell  v.  King,  13  N. 
Y.  Wkly.  Dig.  327;  Myers  v.  Dorman,  34  Hun 
(N.  Y.)  115;  People  v.  Stephens,  71  N.  Y.  527; 
Cornell  v.  Utica,  etc.,  R.  Co.,  61  How.  Pr.  (N. 
Y.)  184;  Marsh  v.  Russell,  66  N.  Y.  268;  Marie 
v.  Garrison,  83  N.  Y.  14,  reversing  45  N.  Y. 
Super.  Ct.  157. 

North  Carolina.  —  Goode  v.  Hawkins,  2  Dev. 
Eq.  (17  N.  Car.)  397;  Smith  ^.Greenlee,  2  Dev. 
L.  (13  N.  Car.)  129,  18  Am.  Dec.  564. 

Pennsylvania.  —  Transportation  Co.  v.  Rail- 
road Co.,  11  W.  N.  C.  (Pa.)  35;  Smull  v. 
Jones,  1  W.  &  S.  (Pa.)  128,  6  W.  &  S.  (Pa.)  122. 

South  Carolina.  —  Hamilton  v.  Hamilton,  2 
Rich.  Eq.  (S.  Car.)  355,  46  Am.  Dec.  58. 

Tennessee.  —  McMinn  v.  Phipps,  3  Sneed 
(Tenn.)  196. 

Texas. — James  v.  Fulcrod,  5  Tex.  512,  55 
Am.  Dec.  743;  Dawson  v.  Ward,  71  Tex.  72. 

Vermont.  —  Missisquoi  Bank  v.  Sabin,  48 
Vt.  239. 

Agreement    Between  Joint    Mortgagees. — In 

Hunt  v.  Elliott,  80  Ind.  245,  41  Am.  Rep.  794, 
an  agreement  between  joint  mortgagees  for 
the  purchase  of  the  mortgaged  property,  at  the 
foreclosure  sale,  by  one  for  their  joint  benefit, 
the  other  not  attending  the  sale,  was  held  not 
to  be  illegal. 

Agreement  Between  Stockholders  and  Bond- 
holders of  Bailroad.  —  In  Marie  v.  Garrison.  83 
N.  Y.  14,  an  agreement  between  the  stock- 
holders and  bondholders  of  a  railroad  company 
for  the  purchase  of  the  railroad  property  on  a 
judicial  sale,  entered  into  with  honest  motives 
for  the  preservation  of  their  existing  rights, 
was  held  legal  though  it  might  incidentally 
have  restricted  competition  at  the  sale. 

Partnership  to  Purchase  Land  at  Tax  Sales.  — 
In  Dawson  v.  Ward,  71  Tex.  72,  a  partnership 
formed  to  purchase  land  sold  at  tax  sale  was 
held  not  to  be  illegal  where  the  object  of  the 
parties  entering  into  the  partnership  was  not 
to  prevent  competition  at  such  sale. 

Sale  of  State  Property  at  Auction.  —  The  rule 
which  permits  honest  combinations  by  persons 
to  purchase  at  public  sales,  when  the  object  of 
the  parties  is  not  to  chill  the  biddings,  has 
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been  applied  to  sales  of  property  of  the  gov- 
ernment at  auction.  Piatt  v.  Oliver,  2  McLean 
(U.  S.)  301;  Pearsons  v.  Lee,  2  111.  193;  Smith 
v.  Ullman,  58  Md.  183,  42  Am.  Rep.  329;  Irv- 
ing v.  McWilliams,  I  N.  Bruns.  Eq.  Rep.  217. 

1.  Knowledge  and  Consent  of  Person  Liable  to 
Be  Injured.  —  In  Maffet  v.  Ijams,  103  Pa.  St. 
266,  it  was  held  that  although  a  contract  not 
to  bid  at  a  sheriff's  sale,  so  as  to  defraud  the 
defendant  in  the  execution  or  his  creditors, 
will  be  declared  illegal,  yet  where  an  agree- 
ment between  certain  judgment  creditors  that 
one  of  their  judgments  shall  be  provided  for  if 
the  holder  thereof  will  not  bid  at  the  sheriff's 
sale  is  known  and  assented  to  by  the  defend- 
ant in  the  execution,  and  by  his  creditors  who 
would  be  affected  by  the  sheriff's  sale,  such 
agreement  is  not  illegal.  See  also  Bame  v. 
Drew,  4  Den.  (N.  Y.)  287;  Mathews  v.  Starr, 
68  Ga.  521;  Neely».  McClure,  (Pa.  1885)  1  Atl. 
Rep.  719. 

2.  Effect  upon  Sale  —  By  Bidding.  —  Veazie  v. 
Williams,  8  How.  (U  S.)  153;  Moncrieff  v. 
Goldsborough,  4  Har.  &  M.  (Md.)  281;  Curtis 
v.  Aspinwall,  114  Mass.  187,  19  Am.  Rep.  332; 
Staines  v.  Shore,  16  Pa.  St.  200,  55  Am.  Dec. 
492;  Pennock's  Appeal,  14  Pa.  St.  449,  53  Am. 
Dec.  561;  Peck  v.  List,  23  W.  Va.  338,  48  Am. 
Rep.  398. 

3.  Chilling  Bidding.  —  Levi  v.  Levi,  6  C.  &  P. 
239,  25  E.  C.  L.  377;  Kearney  v.  Taylor,  15 
How.  (U.  S.)494;  Devine  v.  Harkness,  117  111. 
145;  Ingalls  v.  Rowell,  149  111.  163;  Loyd  v. 
Malone,  23  111.  43. 

Ineffectual  Attempt  to  Suppress  Bidding.  —  The 
mere  attempt  of  the  purchaser  of  property  at 
a  public  sale  to  prevent  a  person  from  bidding 
for  it  will  not  render  the  purchase  invalid 
as  against  public  policy;  but  to  have  this  ef- 
fect the  attempt  must  have  been  successful. 
Haynes  v.  Crutchfield,  7  Ala.  189. 

4.  See  the  titles  Auctions  and  Auctioneers, 
vol.  3,  p.  487;  Judicial  Sales;  Sheriff's 
Sales;  Tax  Sales. 

5.  Suppressing  Competition  at  Private  Sale.  — 
In  McCallum  v.  Grossman,  (Marine  Ct.  Tr. 
T.)  1  CityCt.  (N.  Y.)423,  an  agreement  where- 
by the  defendant  agreed  that  if  the  plaintiff 
would  withdraw  from  the  contemplated  pur- 
chase of  goods  at  a  private  sale,  the  defendant 
would,  in  case  he  bought  them,  pay  the  plain- 
tiff seventy-five  dollars,  was  held  not  to  be 
within  the  rule  rendering  illegal  agreements- 
to  suppress  competition  at  a  public  sale. 

In  Morrison  v.  Darling,  47  Vt.  67,  a  contract 
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Private  Sale  of  Public  Property.  —  Contracts  to  suppress  competition  at  the  sale 
of  public  property  have  been  held  illegal,  however,  irrespective  of  whether 
the  sale  was  public  or  private.1 

VIII.  Agreements  Suppressing  Competition  at  Letting  of  Public  Con- 
tracts —  1.  In  General.  —  Where  the  government  offers  contracts  for  public 
works  to  the  lowest  bidder,  the  public  is  deeply  interested  in  free  competition 
in  the  bidding,  and  as  a  general  rule  any  agreement  among  contractors  to 
suppress  the  bidding  and  thereby  to  acquire  the  contract  from  the  govern- 
ment at  a  higher  figure  than  could  otherwise  be  obtained  if  the  competition 
was  left  untrammelled  are  held  to  be  illegal.2  The  English  courts  do  not, 
however,  seem  to  have  recognized  this  rule.3 

2.  Bona  Fide  Agreements  Between  Prospective  Bidders  Permissible.  —  The  rule 
rendering  illegal  contracts  suppressing  competition  in  the  letting  of  public 
contracts  does  not,  however,  render  illegal  bona  fide  partnership  agreements 
for  bidding  for  such  contracts,  or  other  bona  fide  arrangements  between  pro- 
spective bidders  whereby  a  bid  for  the  entire  contract  is  put  in  and  the  parties 
to  the  agreement  are  each  to  do  a  part  of  the  work,  the  object  of  the  parties 
not  being  to  suppress  competition.4 


to  forbear  purchasing  certain  land  al  a  privMte 
sale,  and  to  assist  another  in  the  purchase 
thereof,  was  held  not  to  be  illegal. 

1.  Private  Sale  of  Public  Property.  —  Boyle  v. 
Adams,  50  Minn.  255. 

2.  Suppression  of  Competition  at  Letting  of  Pub- 
lic Contracts  —  United  States.  —  Hoffman  v.  Mc- 
Mullen,  83  Fed.  Rep.  372,  reversing  75  Fed. 
Rep  547,  which  reversed  69  Fed.  Rep.  509. 

Arkansas.  —  Woodruff  v.  Berry,  40  Ark.  251. 
California.  — Swan  v.  Chorpenning,  20  Cal. 
182. 

Delaware.  —  Kennedy  v.  Murdick,  5  Harr. 
(Del.)  458. 

Georgia.  —  Longstreet  v.  Reeside,  Ga.  Dec. 
(pt.  i.)  39- 

Illinois.  —  Ray  v.  Mackin,  100  111.  246. 

Indiana.  —  Hunier  v.  Pfeiffer,  108  Ind.  197; 
Jennings  Counly  v.  Verbarg,  63  Ind.  107. 

Kentucky.  —  Edelen  v.  Newman,  5  Ky.  L. 
Rep.  120. 

Maine.  —  Weld  v.  Lancaster,  56  Me.  453. 
Massachusetts. — Gibbs  v.  Smith,  115  Mass. 
592. 

Michigan.  —  Hannah  v.  Fife,  27  Mich.  172. 

Missouri.  —  Engelman  v.  Skrainka,  14  Mo. 
App.  438;  Lawnin  v.  Bradley,  13  Mo.  App. 
361. 

Nebtaska. — Whalen  v.  Brcnnan,  34  Neb.  129. 

New  Jersey.  —  Gulick  v.  Ward,  10  N.  J.  L. 
87,  18  Am.  Dec.  389.  See  also  Brooks  v. 
Cooper,  50  N.  J.  Eq.  761,  35  Am.  St.  Rep.  793. 

New  York.  —  Sharp  v.  Wrighl,  35  Barb.  (N. 
Y.)  236;  Kelly  v.  Devlin,  (Super.  Ct.  Spec.  T.) 
58  How.  Pr.  (N.  Y.)487;  People  v.  Stephens,  71 
N.  Y.  527;  People  v.  Lord,  6  Hun  (N.  Y.)  390; 
Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
678;  Wilbur  v.  How,  8  Johns.  (N.  Y.)  444; 
Woodworth  v.  Bennett,  43  N.  Y.  273,  3  Am. 
Rep.  706. 

North  Carolina.  —  King  v.  Winants,  71  N. 
Car.  469. 

Vermont.  —  Noyes  v.  Day,  14  Vl.  384. 

Support  of  Paupers.  —  The  consideration  of  a 
promissory  note  was  that  the  plaintiff  would 
forbear  lo  bid  against  the  defendant  for  the 
support  of  the  town  paupers  at  a  public 
auction.    It  was  held  that  such  contract  was 


illegal  as  tending  to  work  injustice  to  the 
town.    Noyes  v.  Day,  14  Vt.  384. 

Concocting  Bids  Among  Bidders.  —  In  I  loft  man 
v.  M'Mullen,  83  Fed.  Rep.  372,  a  secret  agree- 
ment to  share  the  profits  of  a  public  contract, 
if  secured  by  one  of  the  parties,  was  held 
illegal  where,  in  pursuance  of  such  agreement, 
the  parties,  with  the  intent  of  giving  the  im- 
pression that  they  were  rival  bidders,  con- 
cocted their  bids  so  that  one  would  be  for  a 
much  higher  amount  than  the  other. 

Withholding  Bid.  —  In  Hunters.  Pfeiffer,  108 
Ind.  197,  an  agreement  to  take  a  person  into 
partnership  in  the  execution  of  a  contract  for 
public  work  in  consideration  of  the  promisee's 
withholding  a  bid  for  the  work  was  held 
illegal. 

In  Kennedy  v.  Murdick,  5  Harr.  (Del.)  458, 
a  note  given  by  one  of  several  bidders  for  a 
government  contract  to  another  to  induce  him 
to  withdraw  his  bid  was  held  to  be  based  on  an 
illegal  consideration  and  unenforceable. 

Withdrawing  from  Contract.  —  A  promise  to 
pay  money  to  a  mail  contractor  upon  con- 
sideration that  he  will  repudiate  his  contract 
for  carrying  the  mail  is  void  as  contrary  to 
public  policy,  even  though  the  government 
holds  security  for  the  performance,  and  there- 
fore will  not  be  pecuniarily  injured  by  the 
repudiation.    Weld  v.  Lancaster,  56  Me.  453. 

3.  English  Rule.  —  See  Stevenson  v.  Boyd,  5 
British  Columbia  626;  Jones  v.  North,  L.  R. 
19  Eq.  426. 

4.  Bona  Fide  Arrangements  Between  Bidders 
Sustained —  United  States. — Thompson  v.  U. 
S.,  3  Ct.  CI.  434. 

Nebraska.  —  Whalen  v.  Brcnnan,  34  Neb. 
129. 

New  Hampshire.  —  Bellows  v.  Russell,  20  N. 
H.  427,  51  Am.  Dec.  238;  Huntington  v.  Bard- 
well,  46  N.  H.  492. 

New  York.  —  Myers  v.  Dean,  16  Daly  (N. 
Y.)  251;  Dutch  v.  Harrison,  37  N.  Y.  Super. 
Ct.  306;  Marsh  v.  Russell,  66  N.  Y.  288; 
Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
678. 

Ohio.  —  Brcslin  v.  Brown,  24  Ohio  St.  565,. 
15  Am  Rep.  627. 
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3.  Actual  Injury  to  Public  Immaterial.  —  The  fact  that  the  public  has  received 
no  actual  injury  by  reason  of  the  contract  will  not  relieve  the  contract  of  its 
illegality.1 

4.  Effect  upon  Validity  of  Public  Contract.  —  The  effect  of  such  illegal  agree- 
ments between  bidders  for  a  public  contract  is  not  to  render  the  contract 
illegal,  but  merely  to  entitle  the  public  body  awarding  the  contract  to  have 
it  set  aside.2 

IX.  Contracts    in  Derogation  of  Domestic  Relations  —  1.  Contracts 

Affecting  the  Marriage  Relation  —  a.  In  General.  —  The  preservation  and 
encouragement  of  the  marriage  relation  have  always  been  considered  matters 
of  deep  public  interest,  and  the  courts  have  not  hesitated  to  hold  illegal,  as 
against  public  policy,  contracts  in  derogation  of  such  relation. 

b.  Restraint  of  Freedom  of  Marriage.  —  It  is  the  policy  of  the  law 
that  the  freedom  of  marriage  should  be  left  unrestricted,  as  any  unreasonable 
restraint  placed  thereon  militates  against  the  interest  of  the  public  in  the 
legitimate  increase  in  its  population  and  disappoints  the  claims  of  nature, 
thereby  tending  to  encourage  immorality;  therefore  the  general  rule  may  be 
laid  down  that  all  contracts  in  restraint  of  marriage  are  illegal  as  against  the 
interests,  both  political  and  social,  of  the  community.3 

c.  Marriage  Brokerage  Contracts.  —  At  a  very  early  date  in  England 
the  policy  of  the  law  placing  its  ban  upon  marriage  brokerage  contracts  was 
announced.4  This  case  has  been  repeatedly  followed  both  in  England  and 
in  the  United  States,  and  the  rule  is  now  well  settled  that  all  contracts  for 
payment  for  such  services  are  illegal.5 


Compare  Woodruff  v.  Berry,  40  Ark.  251. 

Architects  Agreeing  Not  to  Urge  Acceptance  of 
Plans.  —  Three  architects  had  each  submitted 
plans  and  specifications  for  a  court  house  to 
the  County  Court.  The  architects  agreed 
among  themselves  to  abstain  from  further  ad- 
vocacy and  to  divide  the  proceeds  should  the 
plan  of  any  one  of  them  be  received.  The 
contract  was  held  not  to  be  against  public 
policy  so  as  to  prevent  competition.  Flanders 
v.  Wood,  83  Tex.  277.  The  court  likened  this 
case  to  that  of  Briggs  v.  Tillotson,  8  Johns. 
(N.  Y.)  304,  where  a  premium  was  offered  for 
the  best  manufacture  of  cloth,  and  several 
competitors,  after  the  cloth  was  made  and  sub- 
mitted, agreed  to  share  the  bounty  in  case  it 
was  awarded  to  any  of  them. 

Intent  a  Question  of  Fact.  —  In  Bellows  v. 
Russell,  20  N.  H.  427,  51  Am.  Dec.  238,  an 
agreement  by  several  lhat  one  of  them,  in  be- 
half of  all,  should  bid  for  a  mail  contract  was 
held  not  to  be  void  unless  made  for  an  illegal 
object;  and  whether  it  was  so  made  was  a 
question  of  fact  for  the  jury. 

1.  Actual  Injury  to  Public  Immaterial. — 
Atcheson  v.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
678. 

2.  Effect  upon  Public  Contract.  —  People  v. 
Stephens,  71  N.  Y.  527;  People  v.  Lord,  6  Hun 
(N.  Y.)  390.  Compare  Jennings  County  v.  Ver- 
barg,  63  Ind.  107. 

This  question  will  be  found  fully  discussed 
in  the  titles  Municipal  Corporations;  Public 
Officers;  States;  United  States. 

3.  Contracts  in  Restraint  of  Marriage  Held 
Illegal  —  England.  —  Grace  v.  Webb,  15  Sim. 
384;  Baker  v.  White,  2  Vern.  215;  Key  v. 
Bradshaw,  2  Vern.  102;  Morleyz'.  Rennoldson, 
2  Hare  570;  Hartley  v.  Rice,  10  East  22; 
Woodhouse  v.  Shepley,  2  Atk.  535;  Lowe  v. 
Peers,  4  Burr.  2225. 


Indiana. — Chalfant  v.  Payton,  gi  Ind.  202, 
46  Am.  Rep.  586;  James  v.  Jellison,  94  Ind. 
292,  48  Am.  Rep.  151. 

Maine.  —  State  v.  Towle,  80  Me.  287. 
New  Jersey.  —  Sterling  v.  Sinnickson,  5  N. 
J.  L.  871. 

New  York.  —  Conrad  v.  Williams.  6  Hill  (N. 
Y.)  444- 

For  a  Full  Discussion  of  this  matter,  see  the 

title  Marriage. 

4.  Keene  v.  Potter,  3  Lev.  412. 

5.  Marriage  Brokerage  Contracts  Held  Illegal 
—  England.  —  Arundel  v.  Trevillian,  I  Ch. 
Cas.  87;  Debenham  v.  Ox,  1  Ves.  276;  Cole  v. 
Gibson,  1  Ves.  503;  Scribblehill  v.  Brelt,  4  Bro. 
P.  C.  (Toml.  ed.)  144;  Williamson  v.  Gihon,  2 
Sch.  &  Lef.  357;  King  v.  Burr,  3  Meriv.  693; 
Drury  v.  Hooke,  1  Vern.  412;  Smith  v. 
Aykwell,  3  Atk.  566;  Smith  v.  Bruning,  2 
Vern.  392. 

California.  —  Morrison  v.  Rogers,  115  Cal. 
252,  56  Am.  St.  Rep.  95. 
Kentucky.  —  Johnson  v.  Hunt,  81  Ky.  321. 
Massachusetts.  —  Boynton    v.    Hubbard,  7 
Mass.  112;  Fuller^.  Dame,  18  Pick.  (Mass.)472. 

Michigan.  —  Ancliff  v.  June,  81  Mich.  477, 
21  Am.  Sr.  Rep.  533. 

New  York.  —  Crawford  v.  Russell,  62  Barb. 
(N.  Y.)  92;  Duval  v.  Wellman,  14  Daly  (N.  Y.) 
515,  affirmed  on  this  point  124  N.  Y.  156;  Place 
v.  Conklin,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N. 
Y.)  40. 

See  the  title  Marriage. 

Expenses  of  Entertainments  to  Bring  About 
Meeting  Between  Persons.  —  In  King  v.  Burr,  3 
Meriv.  693,  a  demurrer  was  allowed  in  equity 
to  a  bill  of  discovery  in  support  of  an  action  to 
recover  the  expenses  of  entertainments  given 
by  the  plaintiff  under  an  agreement  with  the 
defendant  to  introduce  him,  with  a  view  to  his 
marriage,  to  a  woman  of  foitune. 
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Good  Faith  of  Broker.  —  The  fact  that  the  marriage  broker  acts  in  good  faith, 
believing  that  the  marriage  sought  to  be  brought  about  by  him  is  for  the  best 
interests  of  both  of  the  parties  thereto,  will  not  relieve  of  its  illegality  a  con- 
tract to  pav  him  for  his  services  in  bringing  about  the  marriage.1 

d.  Agreements  for  Separation  Between  Husband  and  Wife  —  Early 
English  Doctrine.  —  The  English  church  always  regarded  the  marriage  relation  as 
a  sacrament  and  as  one  of  the  highest  possible  religious  obligations ;  and  from 
the  influence  of  the  church  upon  the  early  English  law,  all  agreements  having 
for  their  purpose  the  separation  of  the  conjugal  relations  of  husband  and  wife 
and  their  living  apart  were  held  illegal  as  contra  bonos  mores.'1 

Modern  Doctrine.  —  After  the  Reformation,  the  ecclesiastical  law  became 
subordinated  to  the  common  law,  and  agreements  for  separation  in  prcescnti 
between  husband  and  wife  became  of  recognized  validity  in  England;3  and 
in  the  United  States  the  rule  that  such  agreements  are  not  illegal  as  against 
public  policy  is  well  established.  * 

Future  Separations.  — ■  Still,  however,  as  the  policy  of  the  law  is  to  preserve 
intact  the  marriage  if  possible,  all  requirements  which  have  for  their  object, 
or  which  contemplate,  a  future  separation  between  husband  and  wife  are  uni- 
versally held  illegal.5  The  distinction  between  such  agreements  rests  on  the 
ground  that  an  agreement  for  an  immediate  separation  is  made  to  meet  a 


Promotion  of  Existing  Agreement  to  Marry.  — 

In  Morrison  v.  Rogers,  115  Cal.  252,  56  Am. 
St.  Rep.  95,  a  contract  to  pay  for  services  in 
promoting  the  carrying  out  of  an  existing 
agreement  to  marry  was  held  equally  illegal 
with  one  providing  for  the  rendition  of  serv- 
ices in  bringing  about  a  marriage  between  per- 
sons not  previously  known  to  each  other. 

Promise  After  Marriage.  —  Any  promise  to  re- 
munerate the  broker  for  such  services,  though 
made  after  marriage,  is  also  void.  Fuller  v. 
Dame,  18  Pick.  (Mass.)  472. 

Bond  Executed  After  Marriage  Without  Previ- 
ous Agreement.  —  In  Williamson  v.  Gihon,  2 
Sch.  &  Lef.  357,  a  bond  given  as  remuneration 
to  the  obligee  for  having  assisted  the  obligor 
in  effecting  an  elopement  and  marriage,  with- 
out the  consent  of  the  friends  of  the  wife,  was 
held  illegal,  though  given  voluntarily  after  the 
marriage  and  without  any  previous  agreement 
for  it. 

1.  Good  Faith  of  Broker  Immaterial. — In  Fuller 
v.  Dame,  18  Pick.  (Mass.)  472,  Shaw,  C.  J., 
said:  "A  man  might  entertain  a  very  sincere 
opinion  that  a  marriage  between  a  certain  gen- 
tleman of  his  acquaintance  and  a  lady  of  con- 
siderable fortune  would  be  highly  beneficial 
and  contribute  to  the  happiness  of  both  par- 
ties, and  he  might  lawfully  propose  this  to  one 
or  both.  But  any  promise  of  reward  made  to 
him  to  induce  him  to  do  this,  or  any  promise 
made  afterwards  in  consideration  of  such  serv- 
ice, would  be  void." 

2.  Early  English  Doctrine. —  Hunt  v.  Hunt, 
4  I)c  G.  F.  &  J.  226,  wherein  the  history  of  the 
law  is  considered.  See  also  l.cgard  w,  John- 
son, 3  Vcs.  Jr.  358,  per  Lord  Loughborough: 
Beard  v.  Webb,  2  B.  &  P.  93,  per  Lord  Kldon; 
St.  John  v.  St.  John,  11  Ves.  Jr.  526;  Rodney 
v.  Chambers,  2  East  288;  Mortimer  v.  Morti- 
mer, 2  Hag.  Cons.  318,  per  Sir  William 
Scott. 

3.  Modern  English  Doctrine.  —  Hunt  :/.  Hunt, 
4  De  G.  F.  &  J.  22O;  Wilson  v.  Wilson,  1  H. 
L.  Cas.  538;  Besant  v.  Wood,  12  Ch.  D.  623; 


Marshall  v.  Marshall,  5  P.  D.  19;  Charles- 
woith  v.  Holt,  L.  R.  9  Exch.  38;  Compton  v. 
Collinson,  2  Bro.  C.  C.  377;  Worrall  v.  Jacob, 
3  Meriv.  266;  Jee  v.  Thurlow,  2  B.  &  C.  547, 
9  E.  C.  L.  174;  Webster  v.  Webster,  23  Eng. 
L.  &  Eq.  216;  Wilson  v.  Mushett,  3  B.  &  Ad. 
743,  23  E.  C.  L.  175;  Randle  v.  Gould,  8  El.  & 
Bl.  457,  92  E.  C.  L.  457;  Fearon  v.  Aylesford, 
14  Q.  B.  D.  792. 

4.  American    Doctrine  —  United    States.  — 
Walker  v.  Walker.  9  Wall.  (U.  S.)  743. 
California.  —  Wells  v.  Stout,  9  Cal.  479. 
Connecticut.  —  Nichols   v.    Palmer,    5  Day 
(Conn.)47. 

Georgia.  —  Chapman  v.  Gray,  8  Ga.  341. 
Kentucky.  —  Loud  v.  Loud,  4  Bush  (Ky.)  453. 
Maryland.  —  Helms  v.  Franciscus.  2  Bland 
(Md.)  544,  20  Am.  Dec.  402. 

Massachusetts.  —  Babcock  v.  Smith,  22  Pick. 
(Mass.)  61;  Fox  v.  Davis,  113  Mass.  255,  18 
Am.  Rep.  476. 

New  York.  —  Mercein  v.  People,  25  Wend. 
(N.  Y.)  64,  35  Am.  Dec.  653;  Calkins  v.  Long, 
22  Barb.  (N.  Y.)  103;  Carson  v.  Murray,  3 
Paige  (N.  Y.)  483;  Allen  v.  Affleck.  (C.  PI. 
Gen.  T.)  64  How.  Pr.  (N.  Y.)  380. 

Ohio.  —  Bettle  v.  Wilson,  14  Ohio  257. 
Pennsylvania,  —  Dillinger's  Appeal,  35  Pa. 
St.  357- 

South  Carolina.  —  Bratton  v.  Masscy,  15  S. 
Car.  277. 

Compare  Rogers  v.  Rogers,  4  Paige  (N.  Y.) 
516,  27  Am.  Dec.  84;  Friedman  v.  Bicrman, 
43  Hun  (N.  Y.)  387. 

See  the  title  SEPARATION,  forafull  treatment 
of  this  topic. 

6.  Future  Separations. —  Ruffles  v.  Alston,  L. 
R.  19  Eq.  53<>:  Westmeath  v.  Westmeath,  1 
Dow.  N.  S.  519;   Westmeath  v.  Salisbury,  5 

Bligh.  N.  S.  339;  H  v.  W  ,  3  K.  &  J. 

382;  Cart wright  v.  Cartw right,  3  De  G.  M.  & 
G.  982;  llindlcy  v,  Westmeath,  6  B.  &  C.  200, 
13  E.  C.  L.  141;  Mercein  v.  People,  25  Wend. 
(N.  Y.)  64.  35  Am.  Dec.  653.    Sec  the  title 

Separation  for  a  full  discussion. 
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State  of  facts  which,  however  undesirable  in  itself,  has  in  fact  become  inev- 
itable. Still  that  state  of  facts  is  abnormal  and  not  to  be  contemplated 
beforehand. 1 

e.  Agreements  Relating  to  Divorces  —  (i)  Agreements  Promotive  of 
Divorces  —  (a)  in  General.  —  It  is  the  well-settled  policy  of  the  law  to  encourage 
and  maintain  the  marriage  relation  when  once  formed,  and  its  dissolution  or 
determination  is  not  to  be  left  to  depend  upon  the  wishes  of  the  parties,  but 
it  should  be  terminated  only  in  accordance  with  some  positive  enactment  of 
law  and  in  due  course  of  judicial  proceedings.  It  is  therefore  the  universal 
rule  that  all  contracts  having  for  their  object  the  procurement  or  facilitating 
the  procurement  of  a  divorce  are  illegal.*  Such  contracts  often  take  the  form 
of  agreements  whereby  one  of  the  parties  is  to  institute  divorce  proceedings 
and  the  other  party  agrees  to  abstain  from  interposing  any  defense.3 


1.  Pollock  on  Contracts  269.  See  also  the 
title  Separation. 

2.  Contracts  for  Promotion  of  Divorces  Held 
Illegal  —  England.  —  Hope  v.  Hope,  8  De  G. 
M.  &  G.  731." 

United  States.  —  Hungerford  v.  Hungerford, 
16  N.  Y.  App.  Div.  612. 

Arkansas.  —  Viser  v.  Bertrand,  14  Ark.  267. 

California.  —  Loveren  v.  Loveren,  106  Cal. 
509;  Beard  v.  Beard,  65  Cal,  354. 

Colorado.  —  Smutzer  v.  Stimson,  9  Colo.  App. 
326. 

Connecticut.  —  Goodwin  v.  Goodwin,  4  Day 
(Conn.)  343;  Seeley's  Appeal,  56  Conn.  202; 
Stilson  v.  Stilson,  46  Conn.  21. 

Illinois.  —  Hamilton  v.  Hamilton,  89  111. 
349;  Paul  v.  Paul,  71  111.  App.  671. 

Indiana.  —  Stokes  v.  Anderson,  118  Ind.  533; 
Everhartv.  Puckett,  73  Ind.  409;  Muckenburg 
v.  Holler,  29  Ind.  139,  92  Am.  Dec.  345; 
Stokes  v.  Anderson,  118  Ind.  533;  Fischli  v. 
Fischli,  1  Blackf.  (Ind.)  360,  12  Am.  Dec.  251; 
Moon  v.  Baum,  58  Ind.  194. 

Kansas.  —  Comstock  v.  Adams,  23  Kan.  513, 
33  Am.  Rep.  191. 

Massachusetts.  —  Hardy  v.  Smith,  136  Mass. 
328. 

Michigan.  — Owen  z>.  Yale,  75  Mich.  256. 

Minnesota.  —  Adams  v.  Adams,  25  Minn.  72; 
Belden  v.  Munger,  5  Minn.  211,  80  Am.  Dec. 
407. 

Missouri.  —  Speck  v.  Dausman,  7  Mo.  App. 
165;  Blank  v.  Nohl,  112  Mo.  159. 

Nebraska.  —  Wilde  v.  Wilde,  37  Neb.  891. 

New  Hampshire.  —  Cross  v.  Cross,  58  N.  H. 
373;  Weeks  v.  Hill,  38  N.  H.  199;  Sayles  v. 
Sayles,  21  N.  H.  312,  53  Am.  Dec.  208. 

New  York.  —  Whitney  v.  Whitney,  4  N.  Y. 
App.  Div.  597;  Train  v.  Davidson,  20  N.  Y. 
App.  Div.  577;  Daggett  v.  Daggett,  5  Paige 
(N.  Y.)  509,  28  Am.  Dec.  442. 

Ohio .  —  Stoutenburg  v.  Lybrand,  13  Ohio  St. 
228. 

Oregon.  —  Phillips  v.  Thorp,  10  Oregon  494. 

Pennsylvania.  —  Irvin  v.  Irvin,  169  Pa.  St. 
529;  Sampson  v.  Cresson,  6  Phila.  (Pa.)  229, 
24  Leg.  Int.  (Pa.)  132;  Kilborn  v.  Field,  78  Pa. 
St.  194. 

Rhode  Island.  — James  v.  Sleere,  16  R.  I.  367. 

Agreement  for  Wife's  Support  Made  Pending  Di- 
vorce Proceedings.  —  In  Schmieding  v.  Doel- 
liner,  10  Mo.  App.  373,  however,  it  was  held 
that  an  agreement,  made  pending  divcrce  pro- 
ceedings, by  a  husband  for  his  wife's  support, 
if  absolute  and  in  nowise  dependent  upon  the 


result  of  the  divorce  suit  was  not  necessarily 
void. 

Husband  Aiding  Wife  in  Suit. —  In  Trains. 
Davidson,  20  N.  Y.  App.  Div.  577,  a  contract 
by  a  husband  with  his  wife  for  the  payment  of 
a  yearly  sum  for  her  support  was  held  to  be 
illegal  where  it  was  shown  that  it  was  a  part 
of  the  agreement  that  the  husband  was  to 
assist  his  wife  to  secure  a  divorce  by  furnish- 
ing to  her  proof  of  his  past  adultery. 

Contracting  Through  Trustees.  —  Contracts  be- 
tween husband  and  wife  promotive  of  a  di- 
vorce cannot  be  relieved  of  illegality  by  con- 
tracting through  trustees.  Speck  v.  Dausman, 
7  Mo.  App.  165.  See  also  Belden  v.  Munger, 
5  Minn.  211,  80  Am.  Dec.  407. 

Escrow.  —  Nor  can  contracts  promotive  of  a 
divorce  be  relieved  of  their  illegality  by  plac- 
ing the  written  agreements  in  escrow,  the  de- 
livery by  the  third  person,  in  whose  hands 
they  are  placed,  not  to  be  made  until  a  decree 
of  divorce  has  been  obtained,  according  to  the 
terms  of  the  agreement,  as  the  delivery  in  such 
a  case  relates  back  to  the  date  of  the  agree- 
ment, and  the  contract,  therefore,  is  one  made 
prior  to  the  granting  of  the  divorce,  and  not 
one  made  after  it.  Speck  v.  Dausman,  7  Mo. 
App.  165.  See  the  title  Escrow,  vol.  11,  p.  346 
et  sea.,  for  discussion  of  the  question  as  to  the 
date  from  which  an  escrow  operates. 

Agreement  Not  to  Contest  Wrongful  Decree  of 
Divorce.  —  And  where  a  decree  of  divorce  has 
been  wrongfully  obtained,  a  subsequent  agree- 
ment between  the  parties  that  it  shall  not  be 
disturbed  is  illegal.  Comstock  v.  Adams,  23 
Kan.  513,33  Am.  Rep.  191.  See  also  Blank  v. 
Nohl,  112  Mo.  159. 

Promises  of  Marriage  Conditioned  on  Procure- 
ment of  Divorce  Void.  —  See  the  title  Breach  of 
Promise  of  Marriage,  vol.  4,  p.  883. 

Presumption  in  Favor  of  Legality  of  Contract. 
—  Where  a  contract  attacked  on  the  ground 
that  it  was  entered  into  for  the  purpose  of 
promoting  a  divorce  is  susceptible  of  two  con- 
structions, one  legal,  the  other  illegal,  it 
should  receive  that  interpretation  which  will 
support  it  and  give  validity  to  it.  Paul  v. 
Paul,  71  111.  App.  671. 

3.  Agreement  Not  to  Defend  Divorce  Proceed- 
ings—  Arkansas.  —  Viser  v.  Bertrand,  14  Ark. 
267. 

California.  —  Beard  v.  Beard,  65  Cal.  354; 
Loveren  v.  Loveren,  106  Cal.  509. 

Colorado.  —  Smutzer  v.  Stimson,  9  Colo.  App. 
326. 
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(b)  Effect  of  Other  Considerations.  —  The  fact  that  such  a  contract  is  supported 
by  other  and  valid  considerations  will  not  relieve  it  of  illegality.1 

(c)  Existence  of  Legal  Grounds  for  Divorce.  —  A  contract  between  a  husband  and 
wife  entered  into  for  the  object  of  promoting  a  divorce  will  not  be  relieved  of 
its  illegality  by  the  fact  that  the  party  instituting  the  divorce  proceedings  had 
legal  grounds  for  a  divorce.2 

(d)  Operation  of  Agreements  Conditioned  on  Divorce.  —  Contracts  so  framed  as  to  have 
effect  only  on  condition  that  a  divorce  between  the  parties  should  be  granted 
are  held  illegal,  as  their  object  is  to  interest  the  party  to  be  benefited  in  pro- 
curing or  permitting  a  divorce.3 

(e)  Concealment  of  True  Cause  of  Divorce.  —  An  agreement  having  for  its  object  the 
concealment  of  the  true  cause  for  divorce,  which  may  be  thought  disgraceful 
to  the  parties,  and  the  procurement  of  the  divorce  on  other  grounds,  has  been 
held  illegal.4 

(2)  Dismissal  of  Pending  Divorce  Proceedings.  —  Where  divorce  proceedings 
have  already  been  instituted  between  husband  and  wife,  it  has  been  held  that 
contracts  for  the  dismissal  of  such  proceedings  and  the  renewal  of  the  con- 
jugal relations  are  not  against  public  policy.5 


Indiana.  —  Everhart  v.  Puckett,  73  Ind.  409. 

Minnesota.  — Belden  v.  Munger,  5  Minn. 
211,  80  Am.  Dec.  407. 

New  Hampshire.  —  Cross  v.  Cross,  58  N.  H. 
373;  Sayles  v.  Sayles,  21  N.  H.  312,  53  Am. 
Dec.  208. 

Ohio.  —  Stoutenburg  v.  Lybrand,  13  Ohio 
St.  228. 

Oregon.  —  Phillips  v.  Thorp,  10  Oregon  494. 

Pennsylvania.  —  Kilborn  v.  Field,  78  Pa.  St. 
194;  Sampson  v.  Cresson,  6  Phila.  (Pa.)  229,  24 
Leg.  Int.  (Pa.)  132. 

Contract  Between  Wife  and  Third  Person.  —  In 
Viser  v.  Bertrand,  14  Ark.  267,  a  contract  be- 
tween a  wife  and  a  third  person  by  which  such 
third  person  was  to  advance  money  to  the 
husband  in  consideration  of  his  making  no  op- 
position to  divorce  proceedings  instituted  by 
the  wife  was  held  to  be  illegal,  and  a  recovery 
of  such  money  against  the  wife  on  her  express 
promise  to  pay  was  refused. 

1.  Effect  of  Other  Considerations.  —  Goodwin 
v.  Goodwin,  4  Day  (Conn.)  343;  Hamilton  v. 
Hamilton,  89  111.  349;  Muckenburg  v.  Holler, 
29  Ind.  139,  92  Am.  Dec.  345;  Cross  v.  Cross, 
58  N'.  H.  373- 

2.  Effect  of  Legal  Grounds  for  Divorce.  —  Good- 
win v.  Goodwin,  4  Day  (Conn.)  343;  Speck  v. 
Dausman,  7  Mo.  App.  1(15. 

3.  Operation  of  Agreements  Conditioned  on  Di- 
vorce.—  Muckenburg  v.  Holler,  29  Ind.  139, 
92  Am.  Dec.  345;  Speck  v  Dausman,  7  Mo. 
App.  165. 

Defense  in  Good  Faith.  —  In  Speck  v.  Daus- 
man, 7  Mo.  App.  165,  wherein  a  contract  the 
operation  of  which  was  conditioned  upon  a  di- 
vorce being  granted  was  held  illegal,  it  was 
further  held  that  it  was  immaterial  whether 
suit  was  instituted  and  defended  in  good  faith 
between  the  parties. 

4.  Concealment  of  True  CauBe  for  Divorce.  — 
Goodwin  v.  Goodwin,  4  Day  (Conn.)  343. 

In  Irvin  v.  Irvin,  169  Pa.  St.  529,  however, 
it  was  held  that  it  was  not  against  public 
policy  for  a  wife  who  had  been  deserted  by  her 
husband  to  enter  into  a  written  contract  with  a 
third  person,  for  a  valuable  consideration,  that 
In  any  proceedings  she  might  institute  against 
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her  husband  for  divorce,  she  would  not  assign 
any  other  reason  therefor  than  the  desertion  of 
her  by  her  husband. 

5.  Contracts  for  Dismissal  of  Divorce  Proceed- 
ings. —  Adams  v.  Adams,  91  N.  Y.  3S1,  43  Am. 
Rep.  675;  Barbour  v.  Barbour,  49  N.  J.  Eq. 
429.  This  latter  case  was  reversed 'in  51  N.  J. 
Eq.  267,  on  the  ground  that  the  parol  agree- 
ment was  not  sufficiently  proven;  the  legality 
of  such  a  contract  was  not  questioned.  See 
also  Hart  v.  Hart,  18  Ch.  D.  670;  Newsome  v. 
Newsome,  L.  R.  2  P.  &  D.  306;  Jodrell  v.  Jod- 
rell,  9  Beav.  45;  Sterling  v.  Sterling,  12  Ga. 
201;  Phillips  v.  Meyers,  82  111.  67,  25  Am. 
Rep.  295;  F'iedman  v.  Bierman,  43  Hun  (N. 
Y.)  387;  Burkholder's  Appeal,  105  Pa.  St.  31. 

Massachusetts  Doctrine.  —  In  Merrill  v.  Peas- 
lee.  146  Mass.  460,  4  Am.  St.  Rep.  334,  the 
wife  had  separated  from  her  husband  because 
of  his  extreme  cruelty  (entitling  her  to  a  di- 
vorce), and  had  consulted  counsel  with  a  view 
to  obtaining  a  divorce  and  alimony.  The  hus- 
band gave  a  note  to  a  trustee  for  the  benefit  of 
the  wife,  the  consideration  for  the  note  being 
that  "  she  would  not  proceed  against  him  for 
a  divorce  or  alimony,  and  would  return  to  him 
and  live  with  him  as  his  wife."  It  was  held 
that  the  consideration  of  the  note  was  illegal, 
Holmes,  Knowlton,  and  C.  Allen,  JJ.,  dissent- 
ing. In  the  majority  opinion  this  language 
appears:  "  The  consideration  of  the  note  was 
the  agreement,  or  the  performance  of  the 
agreement,  of  the  wife  to  live  in  marital  rela- 
tions with  her  husband.  It  was  not  to  per- 
form some  service  for  him  which  could  be 
hired,  as  to  keep  his  house,  or  to  nurse  him  in 
sickness,  but  to  give  him  the  fellowship  and 
communion  of  a  wife.  This  is  not  a  service 
which  the  wife  can  sell  or  the  husband  buy." 
But  compare  Polso  v.  Stewart,  167  Mass.  211, 
57  Am.  St.  Rep.  452,  where  it  was  held  that  the 
fact  that  one  of  the  considerations  of  a  cove- 
nant between  husband  and  wife  was  forbear- 
ance to  bring  a  well-founded  suit  for  divorce 
did  not  vitiate  the  covenant. 

Tennessee  Rule. —  In  Copcland  v.  Boaz,  9 
Baxt.  (Tcnn.)  223,  40  Am.  Rep.  89,  a  note  ex- 
ecuted by  the  husband  to  a  trustee  for  the 
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of  Domestic  Belations, 


(3)  Contracts  Relating  to  Alimony.  —  This  phase  of  the  subject  has  received 
treatment  in  an  earlier  volume  of  this  work.1 

2.  Contracts  Affecting  Relation  of  Parent  and  Child.  —  On  the  ground  that  the 
duties  and  relations  of  minor  children  and  their  parents  towards  each  other 
are  imposed  by  law,  not  merely  in  accordance  with  the  mutual  obligation,  but 
from  considerations  of  high  public  policy  and  the  gener.al  welfare  of  the  com- 
munity, the  general  rule  is  that  contracts  by  which  parents  release  their  right 
to  the  custody  and  care  of  their  children  are  against  public  policy.2 

This  topic  falls  more  appropriately  under  another  title  in  this  work,  to 
which  reference  is  made  in  the  note  below.3 

3.  Contracts  Relating  to  Slave  Property.  —  According  to  the  decided  weight 
of  authority,  the  fact  of  the  abolition  of  slavery  after  the  making  of  contracts 
for  the  purchase  or  hire  of  slaves  did  not  affect  the  validity  of  the  contracts, 
nor  impair  the  consideration  upon  which  they  were  based,  This  was  held 
notwithstanding  the  circumstance  that  the  vendors  had  warranted  the  subjects 
of  the  contracts  to  be  "  slaves  for  life,"  such  warranty  being  construed  to 
relate  to  the  then  existing  condition  of  the  negroes,  but  not  to  the  paramount 
power  of  government  by  which  the  property  was  lost  to  the  owners.4 


benefit  of  the  wife,  who  was  living  separate 
and  apart,  as  an  inducement  to  her  to  return 
to  him,  was  declared  to  be  nudum  pactum,  con- 
trary to  public  policy  and  not  tolerable  in  law. 

Suit  for  Nullity  of  Marriage.  —  An  agreement 
to  put  an  end  to  a  suit  for  nullity  of  marriage 
on  the  ground  of  impotency  is  not  illegal  as 
against  public  policy.  Wilson  v.  Wilson,  14 
Sim.  405,  affirmed  1  H.  L.  Cas.  538. 

Dismissal  of  Suit  at  Instance  of  Co-respondent. — 
In  Gipps^.  Hume,  7  Jur.  N.  S.  1301-,  however, 
it  was  held  under  the  statute  20  &  21  Vict., 
c.  85,  that  an  agreement  by  a  petitioner  in  a  suit 
for  dissolution  of  marriage  to  withdraw  from 
the  suit,  in  consideration  of  a  sum  of  money 
paid  and  to  be  secured  by  the  co-respondent, 
was  a  fraud  and  against  public  policy. 

1.  See  the  title  Alimony,  vol.  2,  p.  127  et  sea. 

2.  Parents'  Surrender  of  Custody  of  Child — Eng- 
land. —  Hope  v.  Hope,  8  De  G.  M.  &  G.  744; 
Walrond  v.  Walrond,  4  Jur.  N.  S.  1099;  Reg. 
v.  Smith,  16  Eng.  L.  &  Eq.  221;  Vansittart  v. 
Vansittart,  2  De  G.&  J.  255. 

Connecticut. — Johnson  v.  Terry,  34  Conn. 
259;  Torrington  v.  Norwich,  21  Conn.  543. 

Indiana.  —  Wishardf.  Medaris,  34  Ind.  168. 

Kansas.  —  Chapsky  v.  Wood,  26  Kan.  650. 

Louisiana.  —  Gates  v.  Renfroe,  7  La.  Ann. 
569. 

Maine.  —  Richardson  v.  Richardson,  32  Me. 
560;  Farnsworth  v.  Richardson,  35  Me.  267. 

Missouri.  —  Matter  of  Scarritt,  76  Mo.  565, 
43  Am.  Rep.  768. 

New  Jersey.  —  State  v.  Baldwin,  5  N.  J.  Eq. 
454,  45  Am.  Dec.  399. 

New  York.  —  People  v.  Mercein,  3  Hill  (N. 
Y.)  399,  38  Am.  Dec.  644;  Allen  v.  Affleck,  (C. 
PI.  Gen.  T.)  64  How.  Pr.  (N.  Y.)  380;  Adams 
v.  Oaks,  20  Johns.  (N.  Y.)  282. 

Pennsylvania.  —  In  re  Sleep,  6  Pa.  Dist.  256. 

Texas.  —  Byrne  v.  Love,  14  Tex.  81. 

Compare  Bently  v.  Terry,  59  Ga.  555;  Du- 
main  v.  Gwynne,  10  Allen  (Mass.)  270;  Curtis 
v.  Curtis,  5  Gray  (Mass.)  535 ;  People  v.  Erbert, 
(Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  395. 

3.  See  for  a  full  discussion  the  title  Parent 
and  Child.  See  also  the  title  Habeas  Corpus, 
ante. 


4.  Majority  Rule  —  United  States.  —  Groves  v. 
Slaughter,  15  Pet.  (U.  S.)449;  Rives  v.  Duke, 
105  U.  S.  132;  Osborn  v.  Nicholson,  13  Wall. 
(U.  S.)654,  reversing  1  Dill.  (U.  S.)  219;  White 
v.  Hart,  13  Wall.  (U.  S.)  648;  Harris  v.  Run- 
nels, 12  How.  (U.  S.)  79. 

Arkansas.  —  Haskill  v.  Sevier,  25  Ark.  152; 
Atkins  v.  Busby,  25  Ark.  176. 

Illinois.  —  Roundtree  v.  Baker,  52  111.  241,  4 
Am.  Rep.  597;  Hone  v.  Amnions,  14  111.  29. 

Mississippi.  —  Bradford  v.  Jenkins,  41  Miss. 
328. 

South  Carolina.  —  Calhoun  v.  Calhoun,  2  S. 
Car.  283. 

Tennessee.  —  Taylor  v.  Mayhew,  11  Heisk. 
(Tenn.)  596. 

Virginia.  —  Rives  v.  Farish,  24  Gratt.  (Va.) 
125;  Henderlite  v.  Thurman,  22  Gratt.  (Va.) 
466,  12  Am.  Rep.  526. 

See  also  the  titles  Consideration,  vol.  6, 
p.  667;  Impairment  of  Obligation  of  Con- 
tracts,/^/ Slaves;  Warranty. 

Contrary  Doctrine.  —  Buckner  v.  Street,  1 
Dill.  (U.  S.)  248;  Wainwright  v.  Bridges,  19 
La.  Ann.  234,  overruling  Fenn  v.  Carr,  19  La. 
Ann.  106;  Austin  v.  Sandel,  19  La.  Ann.  309; 
Halley  v.  Hoeffner,  19  La.  Ann.  518;  Lytle  v. 
Whicher,  21  La.  Ann.  182;  Gosselin  v.  Womack, 
21  La.  Ann.  193;  Satterfield  v.  Spurlock,  21 
La.  Ann,  771;  Sandidge  v.  Sanderson,  21  La. 
Ann.  757;  Haden  v.  Phillips,  21  La.  Ann. 
517;  Bruin  v.  Sasser,  25  La.  Ann.  224;  Rod- 
riquez  v.  Bienvenu,  22  La.  Ann.  300,  2  Am. 
Rep.  728. 

Care  of  Slaves.  —  In  Powell  v.  Daniel,  23  La. 
Ann.  289,  payment  for  services  rendered  under 
a  contract  to  carry  slaves  and  other  property 
into  Texas,  and  to  manage  and  take  care 
of  the  same,  entered  into  before  the  abolition 
of  slavery,  was  enforced  after  the  abolition  of 
slavery. 

Prohibition  of  Importation  of  Slaves  for  Sale.  — 

Where  slaves  were  imported  into  Mississippi 
for  the  purpose  of  sale  in  violation  of  the  con- 
stitution of  the  stale,  contracts  for  the  sale  of 
such  slaves  were  held  illegal.  Cowen  v. 
Boyce,  5  How.  (Miss.)  769;  Greene.  Robinson, 
5  How.  (Miss.)  80;  Brien  v.  Williamson,  7 
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X.  Immoral  Contracts —  1.  In  General.  —  The  protection  of  public  morals 
is  a  matter  of  vital  interest,  and  the  policy  of  the  law  is  opposed  to  all  immo- 
rality ;  accordingly  the  rule  has  been  repeatedly  laid  down  that  all  contracts 
of  an  immoral  tendency  or  based  on  an  immoral  consideration  are  illegal.1 
While  as  a  matter  of  fact  the  greater  number  of  cases  in  which  this  rule  has 
been  announced  are  those  involving  sexual  immorality,  yet  the  principle  has 
a  wider  application. 

immoral  Publications.  —  Thus,  contracts  involving  the  sale  or  publication  of 
immoral  literature  have  been  held  illegal.2 

Christian  Religion.  —  In  England  a  contract  has  been  held  illegal  as  in  deroga- 
tion of  the  Christian  religion.3 

Public  Decency.  —  And  a  contract  has  also  been  held  illegal  as  in  violation  of 
public  decency.4 

Discreditable  Act.  —  "  However  discreditable  an  act  may  be  in  a  moral  point 
of  view,  or  as  a  breach  of  confidence,  it  does  not  follow  that  the  act  is  on  that 


How.  (Miss.)  14;  Adams  v.  Rowan,  8  Smed. 
&  M.  (Miss.)  624.  See  also  Yerger  v.  Rains,  4 
Humph.  (Tenn.)  259. 

Enforcement  of  Contract  in  Nonslavery  State.  — 
And  the  enforcement  of  the  payment  of  the 
purchase  price  of  slaves  sold  in  a  slavery  state 
prior  to  the  abolition  of  slavery  has  been  en- 
forced in  a  nonslavery  state  after  such  aboli- 
tion. Roundtree  v.  Baker,  52  111.  241,  4  Am. 
Rep.  597;  Smith  v.  Brown,  2  Salk.  666;  Com. 
v.  Aves,  18  Pick.  (Mass.)  215.  See  also  the 
title  Private  International  Law. 

1.  Contracts  Contra  Bonos  Mores  —  England.  — 
Taylor  v.  Chester,  L.  R.  4  Q.  B.  309. 

United  States.  —  Jackson  v.  McLean,  36  Fed. 
Rep.  213;  Toler  v.  Armstrong,  4  Wash.  (U.  S.) 
297. 

Arkansas. — Jeffreys.  Ficklin,  3  Ark.  227,  36 
Am.  Dec.  456. 

Indiana.  —  Dumont  v.  Dufore,  27  Ind. 
263. 

Kentucky.  —  Hanson    v.    Power,    8  Dana 
(Ky.)95- 

Louisiana.  —  Denton  v.  VVillcox,  2  La.  Ann. 
66;  Denton  v.  Erwin,  6  La.  Ann.  317. 

Maryland.  —  Merrick  v.  Bank  of  Metropolis, 
8  Gill  (Md.)  59. 

Michigan.  —  McNamara  v.  Gargett,  68 
Mich.  454,  13  Am.  St.  Rep.  355. 

Missouri. —  Buckingham  v.  Fitch,  18  Mo. 
App.  91. 

North  Carolina.  —  King  v.  Winants,  71  N. 
Car.  469;  Sharp  v.  Farmer,  4  Dev.  &  B.  L.  (20 
N.  Car.)  122. 

Ohio.  —  Forsythe  v.  State,  6  Ohio  21. 

Pennsylvania.  —  Brua's  Appeal,  55  Pa.  St. 
294- 

Wine  and  Suppers  Furnished  for  Debauch.  —  In 
Taylor  v.  Chester,  L.  R.  4  Q.  B.  309,  a  contract 
for  the  loan  of  money  and  the  furnishing  of 
wine  and  suppers  for  a  debauch  in  a  brothel 
wa«  held  illegal. 

Contracts  Encouraging  Disobedience  by  Children. 
—  Contracts  encouraging  children  in  disobedi- 
ence of  parental  authority  have  also  been  held 
illegal.  Thus,  where  the  father  had  objected 
to  his  daughter's  marriage  with  a  certain  indi- 
vidual, and  she  entered  into  a  secret  bond  to 
forfcitsix  hundred  pounds  if  she  did  not  marry 
him  in  thirteen  months  after  her  father's 
death,  on  her  application  for  relief  against  the 
bond  it  was  decreed  that  it  should  be  can- 
celed, such  a  transaction  being  an  encourage- 
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meni  to  disobedience  and  fraud  on  parents. 
Woodhouse  v.  Shepley,  2  Atk.  535. 

Where  two  children,  seeking  to  avoid  the 
disherison  of  one  of  them,  which  was  threat- 
ened by  the  father  should  a  marriage  contem- 
plated by  such  child  take  place,  entered  into  a 
verbal  contract,  during  the  father's  life,  by 
which  they  agreed  to  divide  the  property  be- 
tween them  no  matter  what  might  be  the 
parent's  will,  such  contract  was  held  illegal 
and  unenforceable  in  equity  on  a  bill  for 
specific  performance.  Mercier  v.  Mercier,  50 
Ga  546,  15  Am.  Rep.  694. 

Sale  of  Expectancies.  —  See  the  title  Catching 
Bargain,  vol.  5,  p.  764. 

2.  Immoral  Publications.  —  Gale  v.  Leckie,  2 
Stark  107,  3  E.  C.  L.  337;  Fores  v.  Johnes,  4 
Esp.  97;  Poplett  v.  Stockdale,  2  C.  &  P.  198, 
12  E.  C.  L.  87.  Compare  Lara  v.  General 
Apothecaries  Co.,  26  L.  J.  Exch.  225. 

Sale  of  Books  in  Index  Librorum  Prohibitorum. 

—  The  works  of  an  author  are  not  contrary  to 
good  morals,  within  the  meaning  of  a  statute 
providing  that  the  consideration  of  a  contract 
is  unlawful  when  it  is  contrary  to  good  morals, 
unless  they  are  so  immoral  as  to  be  punishable 
under  the  criminal  law.  The  mere  fact  that  a 
book  has  been  placed  in  the  index  librorum 
prohibitorum  by  the  Congregation  de  1' Index 
will  not  affect  the  validity  of  a  contract  made 
by  a  bookseller  with  an  agent  for  procuring 
subscribers  to  such  work.  Tache  v.  Derome, 
6  Montreal  Super.  Ct.  178. 

3.  Contracts  in  Derogation  of  Christian  Religion. 

—  In  Cowan  v.  Milbourn,  L.  R.  2  Exch.  230, 
it  was  held  that  a  contract  for  the  renting  of 
a  hall  for  the  delivery  of  lectures  derogatory 
to  the  character  of  Christ  was  illegal.  Sec  the 
title  Common  Law,  vol.  6,  p.  274. 

4.  Public  Decency  —  Removal  of  Corpses.  — 
Thus,  an  agreement  to  build  houses  on  a  dis- 
used, unconsccrated  burial  ground,  necessitat- 
ing the  removal  of  some  thousands  of  corpses, 
which  removal  would  of  necessity  involve  an 
outrage  on  public  decency,  has  been  held 
illegal.  Gibbons  v.  Chambers,  I  Cab.  &  El. 
577- 

Marriage  Bctwoon  Negro  and  Whito  Person.  — 

In  Black  v.  Oliver,  1  Ala.  449,  35  Am.  Dec.  38, 
a  contract  for  the  purchase  of  a  slave,  in  which 
the  purchaser  agreed  to  set  the  slave  free  and 
make  her  his  wife,  was  held  to  be  illegal  as  In 
violation  of  public  decency. 
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account  to  be  held  a  corrupt  one,  within  the  meaning  of  the  law,  so  as  to 
avoid  a  contract.  It  must  be  corrupt  as  tainted  by  fraud,  or  illegal  as  in  vio- 
lation of  some  rule  of  law  or  some  statute,  to  warrant  such  defense."  1 

2.  Sexual  Immorality  —  a.  In  General — Future  Cohabitation. — Where 
future  illicit  intercourse  enters  into  a  contract  as  the  consideration,  wholly  or 
partially,  the  contract  is  illegal.3  This  principle  holding  such  contracts  illegal 
is  based  on  their  immoral  tendency,  and  not  on  the  fact  that  the  consent  to 
the  illicit  intercourse  on  the  part  of  one  of  the  parties  to  such  a  contract  is 
not  a  sufficient  consideration  to  support  it.  Although  a  seal  imports  a  con- 
sideration, yet  if  a  contract  under  seal  is  made  in  consideration  of  future  illicit 
intercourse,  such  consideration  renders  the  contract  illegal.3 

Contract  with  Third  Person.  —  A  contract  entered  into  for  such  an  immoral  pur- 
pose will  not  be  rendered  valid  by  the  fact  that  the  man  contracts  with  a  third 
person  as  trustee  for  the  woman.4 


1.  Discreditable  Act.  —  Moore  v.  Remington, 

34  Barb.  (N.  Y.)  427,  per  Ingraham,  J. 

2.  Sexual  Immorality  —  Future  Cohabitation  — 
England.  —  Benyon  v.  Nettlefold,  17  Sim.  51; 
Friend  v.  Harrison,  2  C.  &  P.  584,  12  E.  C.  L. 
276. 

Alabama.  — Walker  v.  Gregory,  36  Ala.  180. 

Georgia. — Smith  v.  Du  Bose,  78  Ga.  413,  6 
Am.  St.  Rep.  260. 

Kentucky.  —  Brown  v.  Langford,  3  Bibb 
(Ky.)  497;  Winebrinner  v.  Weisiger,  3  T.  B. 
Mon.  (Ky.)  35. 

Louisiana.  —  Cole  v.  Cole,  7  Mart.  N.  S. 
(La.)  423. 

Maine.  —  Brown  v.  Tuttle,  80  Me.  162. 
New  Hampshire.  —  White  v.  Hunter,  23  N. 
H.  128. 

New  York.  — Vincent  v.  Moriarty,  31  N.  Y. 
App.  Div.  484;  Rhodes  v.  Stone,  (Supm.  Ct. 
Gen.  T.)  17  N.  Y.  Supp.  561. 

Ohio.  —  Crawford  v.  Gordon,  11  Cine.  L. 
Bui.  121,  q  Ohio  Dec.  (Reprint)  160. 

South  Carolina.  —  Cusack  v.  White,  2  Mill 
(S.  Car.)  279,  12  Am.  Dec.  669;  Massey  v. 
Wallace,  32  S.  Car.  149;  Denton  v.  English,  2 
Nott  &  M.  (S.  Car.)  581,  10  Am.  Dec.  638. 

Tennessee.  —  Bivins  v.  Jarnigan,  3  Baxt. 
(Tenn.)  282. 

Partnership  —  Accounting. —  In  Vincent  v. 
Moriarty,  31  N.  Y.  App.  Div.  484,  an  agree- 
ment between  a  man  and  woman,  in  view  of 
their  illicit  cohabitation,  that  their  earnings 
should  be  put  into  a  partnership,  was  held 
illegal,  and  an  accounting  between  them  in 
regard  to  the  alleged  partnership  property  was 
denied. 

Note  —  Illicit  Cohabitation.  —  Concubinage  is 
an  illegal  consideration  for  a  note.  Cole  v. 
Cole,  7  Mart.  N.  S.  (La.)  423. 

Settlement  on  Mistress.  —  The  rule  that  a  con- 
tract made  upon  consideration  of  future  illicit 
intercourse  between  the  parties  is  illegal  and 
void  includes  a  setilement  on  a  mistress, 
equally  with  a  promise  of  payment  for  future 
illicit  intercourse.  Walkers.  Gregory,  36  Ala. 
180. 

Illicit  Cohabitation  under  Pretense  of  Marriage. 

—  Where  at  the  time  of  a  marriage  ceremony 
the  woman  knew  that  the  man  had  been  mar- 
ried and  that  his  wife  was  living,  there  being 
no  evidence  that  she  had  any  reason  to  sup- 
pose that  he  had  been  divorced,  and  they  went 
to  another  state  merely  to  have  the  ceremony 
performed,  the   relationship  between  them, 


though  under  the  pretense  of  marriage,  is 
illegal;  and  her  promise  to  continue  to  live 
with  him  after  commencing  an  action  for  di- 
vorce affords  no  valid  consideration  for  a  con- 
tract on  his  part.  Tyrrell  v.  York,  57  Hun  (N. 
Y.)  292. 

Recovery  for  Board  of  Prostitutes.  —  A  woman 
who  keeps  prostitutes  cannot  recover  in  an 
action  against  them  for  board  and  lodging. 
Mackbee  v.  Griffith,  2  Cranch  (C.  C.)  336. 

Contract  Requiring  Woman  to  Live  Where  Man 
Resides.  —  A  clause  in  a  deed  of  assignment  of 
stock  from  a  married  man  to  a  married  woman 
that  she  shall  live  where  he  resides,  though 
suspicious,  is  not  a  sufficient  ground  to  hold  it 
pro  turpi  causa.    Colman  v.  Sarrel,  1  Ves.  Jr.  51. 

As  to  Promises  to  Marry  in  Consideration  of 
Future  Intercourse,  see  the  title  Breach  of 
Promise  of  Marriage,  vol.  4,  p.  889. 

3.  Contracts  under  Seal.  —  Benyon  v.  Nettle- 
fold,  17  Sim.  51;  Smyth  v.  Griffin,  14  L.  J.  Ch. 
28;  Friend  v.  Harrison,  2  C.  &  P.  584,  12  E. 
C.  L.  276;  Franco  v.  Bolton,  3  Ves.  Jr.  368; 
Batty  v.  Chester,  5  Beav.  103;  Gray  v.  Mathias, 
5  Ves.  Jr.  286;  Priest  v.  Parrot,  2  Ves.  160; 

W  v.  B  ,  32  Beav.  574;  Collins  v.  Blan- 

tern,  2  Wils.  C.  PI.  349;  Clarke  v.  Periam,  2 
Atk.  333;  Brown  v.  Langford,  3  Bibb  (Ky.) 
497;  Sherman  v.  Barrett,  1  McMull.  L.  (S. 
Car.)  147.  Compare  Cox's  Case,  3  P,  Wms. 
339- 

Woman  Seduced  by  Obligor.  —  And  the  rule 

stated  in  the  text  holds  true  in  the  case  of  a 
bond  given  by  the  man  to  a  woman  whom  he 
had  seduced,  the  consideration  of  the  bond  not 
being  the  injury  to  her  caused  by  the  seduc- 
tion, but  to  secure  their  future  illegal  cohabita- 
tion.   Walker  v.  Perkins,  1  W.  Bl.  .517. 

In  Priest  v.  Parrot,  2  Ves.  160,  a  bill  for  the 
payment  of  a  sum  of  money  and  an  annuity 
secured  by  a  deed  poll  to  a  young  woman, 
who  had  been  seduced  by  a  married  man  in 
whose  family  she  lived  as  companion  to  his 
wife,  and  who  by  continuing  to  live  with  him 
occasioned  a  separation,  was  dismissed,  but 
without  costs,  on  account  of  her  previous  good 
character. 

Assignment  of  Wife.  —  In  Robinson  v.  Gee,  1 
Ves.  251,  a  bond  given  in  consideration  of  the 
assignment  by  a  husband  of  his  wife  to  an- 
other was  held  illegal. 

4.  Contracting  Through  Trustee.  —  Benyon  v. 
Nettlefold,  17  Sim.  51,  15  Jur.  209;  Smyth  v. 
Griffin,  14  L.  J.  Ch.  28. 
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Contracts  Between  Persons  Illegally  Cohabiting.  —  The  mere  fact  that  persons  are 
cohabiting  together  will  not  disable  them  from  contracting  with  each  other, 
and  when  a  contract  has  no  reference  to  the  meretricious  connection,  it  is 
unobjectionable.1 

b.  Past  Cohabitation  —  (i)  In  General.  —  In  some  cases  it  has  been 
said  that  a  man  is  under  a  moral  obligation  to  remunerate  a  woman  for  the 
injury  caused  to  her  by  his  having  had  illicit  intercourse  with  her,  and  that 
this  is  a  lawful  and  conscientious  consideration  for  a  contract  to  remunerate 
her  on  that  account.2  This  obligation  on  the  part  of  the  man,  however,  can- 
not rise  above  a  moral  obligation  on  his  part,  and  as  a  moral  obligation  is  as 
a  rule  insufficient  to  support  a  contract,3  it  is  therefore  held  by  the  weight  of 
authority  that  past  cohabitation  alone  is  not  a  sufficient  consideration  for  a 
promise,  not  under  seal,  by  the  man  to  remunerate  the  woman.4  And  this 
has  been  held  true  even  though  the  illicit  cohabitation  was  brought  about  by 
seduction.5  This  rule  is  based  on  the  principle  that  the  contract  is  a  mere 
nudum  pactum,  and  not  that  the  consideration  is  illegal.  And  the  cases  in 
which  the  doctrine  of  moral  obligation  has  been  asserted  have  almost  inva- 
riably been  cases  in  which  the  contract  was  really  supported  by  other  consid- 
erations, such  as  a  seal,  which  imports  a  consideration,  and  which  would  only 
allow  the  actual  consideration  to  be  shown  in  case  it  was  illegal. 

(2)  Exceptions  to  General  Rule.  —  It  seems  that  the  rule  that  the  injury  to 
a  woman  arising  from  her  cohabiting  with  a  man  is  not  a  valuable  and  legal 
consideration  is  subject  to  an  exception  in  case  the  woman  acted  under  the 
belief  that  she  was  lawfully  married  to  the  man.6 

(3)  Contract  Supported  by  Other  Consideration.  —  If  a  contract  between  a 
man  and  a  woman  is  supported  by  other  considerations,  then  the  fact  of  their 
past  illicit  relations,  though  the  man  was  induced  to  enter  into  the  contract 
on  account  thereof,  does  not  render  the  contract  illegal.7    This  rule  is  chiefly 

1.  Persons  Illicitly  Cohabiting  May  Contract  To- 
gether.—  Winebrinner  v.  Weisiger,  3  T.  B. 
Mon.  (Ky.)  35. 

Services  Rendered  by  Woman  Illicitly  Cohabiting 
with  Man.  —  There  is  no  implied  promise  on 
the  part  of  a  man  to  pay  for  household  services 
rendered  to  him  by  a  woman  illicit ly  cohabit- 
ing with  him.  Cooper  v.  Cooper,  147  Mass. 
370,  g  Am.  St.  Rep.  721;  Brown  v.  Tuttle,  80 
Me.  162. 

And  in  McDonald  v.  Fleming,  12  B.  Mon. 
(Ky.)  286.  it  was  held  that  an  action  could  not 
be  maintained  on  an  implied  contract  for  serv- 
ices rendered  in  the  character  of  a  concubine. 
See  the  title  Implied  Contracts. 

Still,  however,  such  a  relation  between  the 
parties  does  not  render  illegal  an  express  con- 
tract for  the  performance  of  services  or  labor 
by  the  one  for  the  other,  when  the  illicit  rela- 
tions do  not  form  any  part  of  the  contract. 
Rhodes  v.  Stone,  (Supm.  C(.  Gen.  T.)  17  N.  Y. 
Supp.  561.  See  also  Ogdcn  v.  McIIugh,  167 
Mass.  276,  57  Am.  St.  Rep.  456;  Robbins  v. 
Potter,  11  Allen  (Mass.)  588. 

2.  Moral  Obligation  Doctrine.  —  Turner  v. 
Vaughan,  2  Wils.  339;  Burgen  v.  Straughan,  7 
J.  J.  Marsh.  (Ky.)  583;  Shenk  v.  Mingle,  13  S. 
&  R.  (Pa.)  29.  See  also  Gray  v.  Mathias,  5 
Ves.  Jr.  291;  Nye  v.  Moseley,  6  B.  &  C.  133, 
13  E.  C.  L.  119;  Walker  v.  Gregory,  36  Ala. 
180;  People  v.  Mayes,  70  Ilun  (N.  Y.)  ill, 
affirmed  140  N.  Y.  484;  Brown  v.  Kinsey,  81 
N.  Car.  245;  Bivins  v.  Jarnigan,  3  Baxt. 
(Tcnn.)  282. 

3.  Sufficiency  of  Moral  Consideration.  —  Sec  the 
title  Consideration,  vol.  6,  p.  679. 

15  C.  of  I..— 61  06 


4.  Past  Cohabitation  —  Insufficient  Considera- 
tion —  England.  —  Beaumont  v.  Reeve,  8  \).  B. 
483,  55  E.  C.  L.  483;  Binnington  v.  Wallis,  4 
B.  &  Aid.  650,  6  E.  C.  L.  639;  Lancaster  v. 
Carter,  2  W.  R.  437. 

Illinois.  —  Drennan  v.  Douglas,  102  111.  341, 
40  Am.  Rep.  595. 

Kentucky.  —  Clark  v.  Doke,  6Ky.  L.  Rep.  655. 

Louisiana.  —  Cole  v.  Cole,  7  Mart.  N.  S.  (La.) 
417- 

South  Carolina.  —  Singleton  v.  Bremar, 
Harp.  L.  (S.  Car.)  201. 

5.  Illicit  Relation  Brought  About  by  Seduction. 
—  A  woman  declared  in  assumpsit  against  a 
man,  averring  that  the  defendant  had  seduced 
and  debauched  her,  and  induced  her  to  co- 
habit with  him,  whereby  she  had  been  injured 
in  her  character  and  deprived  of  the  means  of 
procuring  an  honest  livelihood;  that  the  two 
had  agreed  to  discontinue  the  immoral  connec- 
tion and  live  apart;  and  that  the  defendant,  as 
a  compensation  for  the  injury  and  in  consid- 
eration of  the  premises,  undertook  to  pay  to 
the  plaintiff  a  yearly  sum  towards  her  mainte- 
nance, which  he  had  failed  to  do.  The  decla- 
ration was  held  bad  as  disclosing  no  legal 
consideration  for  the  undertaking.  Beaumont 
v.  Reeve,  8  Q.  B.  483,  5?  E.  C.  L.  483. 

6.  Woman  Deceived  into  Marriage  Which  Proves 
Unlawful.  —  See  Cox's  Case,  3  P.  Wms.  339; 
Gay  v.  Parpart,  106  U.  S.  679;  Ogden  v.  Mc- 
IIugh, 167  Mass.  276,  57  Am.  St.  Rep.  456. 

7.  Other  Considerations  —  England.  —  In  re 
Plaskctt,  30  L.  J.  Ch.  606;  Kcenan  -'.  I  landlcy, 
2  I)c  G.  J.  &  S.  283;  Gibson  v.  Dickie,  1  M.  & 
S.  463. 
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exemplified  by  the  cases  which  hold  a  contract  under  seal  between  the  parties 
under  such  circumstances  binding  upon  the  man,  as  the  seal  itself  imports  a 
consideration.1 

(4)  Continued  Cohabitation.  —  And  when  a  contract  to  make  compensation 
to  the  woman  for  past  illegal  cohabitation  is  under  seal,  the  fact  that  the 
parties  continued  to  cohabit  illegally  will  not  render  the  contract  illegal  if  the 
continued  existence  of  such  relations  was  not  the  object  and  real  considera- 
tion of  the  contract.2 

3.  Immorality  Licensed  by  Law.  —  Where  a  certain  species  of  immorality  is 
licensed  by  law,  it  seems  that  persons  may  legally  contract  in  regard  thereto.3 


Kentucky.  —  Winebrinner  v.  Weisiger,  3  T. 
B.  Mon.  (Ky.)  35. 

North  Carolina.  —  Self  v.  Clark,  2  Jones  Eq. 
(55  N.  Car.)  309. 

Pennsylvania .  —  Wyant  v.  Lesher,  23  Pa.  St. 
333. 

Illustrations  of  Other  Considerations  Held  Suffi- 
cient —  Father's  Consent  to  Marriage.  —  Wyant 
v.  Lesher,  23  Pa.  St.  338. 

Surrender  of  Possession  of  Illegitimate  Child. 

—  In  re  Plaskett,  30  L.  J.  Ch.  606. 

Release  of  Promise  of  Marriage  and  Discontinu- 
ance of  Cohabitation.  —  Keenan  v.  Handley,  2 
De  G.  J.  &  S.  283. 

Consideration  of  Woman  Thereafter  Living 
Sole  and  Chaste.  —  Gibson  v.  Dickie,  3  M.  &  S. 
463- 

'  Compromise  of  Bastardy  Proceedings.  —  Bur- 
gen  v.  Straughan,  7  J.  J.  Marsh.  (Ky.)  583; 
Wyant  v.  Lesher,  23  Pa.  St.  338;  Maurer  v. 
Mitchell,  9  W.  &  S.  (Pa.)  69;  Billingsley  v. 
Clelland,  41  W.  Va.  234. 

Support  of  Bastard  Child.  —  An  agreement 
by  a  putative  father  to  support  his  illegitimate 
child,  or  to  pay  to  its  mother  a  sum  of  money 
in  consideration  of  such  support,  is  not  illegal; 
and  the  obligation  may  be  taken  by  the 
mother,  payable  to  herself  in  her  own  right,  or 
for  the  benefit  of  the  child.  Hook  v.  Pratt,  78 
N.  Y.  371,  34  Am.  Rep.  539.  See  also  Flanegan 
v.  Garrison,  28  Ga.  136;  Benge  v.  Hiatt,  82  Ky. 
667,  56  Am.  Rep.  912;  Burgen  v.  Siraughan,  7 
J.  J.  Marsh.  (Ky.)  583.  And  see  the  title  Bas- 
tardy, vol.  3,  p.  890. 

Compensation  by  White  Man  to  Colored  Woman. 

—  A  white  man  may  make  compensation  to  a 
colored  woman  with  whom  he  has  been  illicitly 
cohabiting,  to  the  same  extent  that  he  may 
make  compensation  to  a  white  woman.  Smith 
v.  Du  Bose,  78  Ga.  413,  6  Am.  St.  Rep.  260. 

1.  Contracts  under  Seal  Held  Legal  —  England. 

—  Friend  v.  Harrison,  2  C.  &  P.  584,  12  E.  C. 
L.  276;  Spicer  v.  Hayward,  Prec.  Ch.  114; 
Gray  v.  Mathias,  5  Ves.  Jr.  286;  Dillon  v. 
Jones,  In  Chanc.  before  Lord  Bathurst;  Hill 
v.  Spencer,  Ambl.  641;  Turner  v.  Vaughan,  2 
Wils.  (C.  PI.)  339;  Hall  v.  Palmer,  3  Hare  532; 
Franco  v.  Bolton,  3  Ves.  Jr.  368;  Annandale 
v.  Harris,  2  P.  Wms.  432;  Howell  v.  Price,  1 
Jur.  N.  S.  494;  Daniel  v.  Landen,  1  F.  &  F. 
289;  Nye  v.  Moseley,  6  B.  &  C.  133,  13  E.  C. 
L.  119;  Whaley  v.  Norton,  1  Vern.  483;  In  re 
Vallance,  26  Ch.  D.  353;  Knye  v.  Moore,  2 
Sim.  &  St.  260;  Robinson  -  .Cox,  9  Mod.  263. 

New  York.  —  Trovinger  v.  M'Burney,  5 
Cow.  (N.  Y.)  253. 

North  Carolina.  —  Brown  v.  Kinsey,  81  N. 
Car.  245. 


Pennsylvania.  —  Wyant  v.  Lesher,  23  Pa.  St. 

338. 

South  Carolina.  —  Cusack  v.  White,  2  Mill 
(S.  Car.)  279,  12  Am.  Dec.  669;  Massey  v.  Wal- 
lace, 32  S.  Car.  149. 

Tennessee.  —  Bivins  v.  Jarnigan,  3  Baxt. 
(Tenn.)  282. 

Compare  Clarke  v.  Periam,  2  Atk.  333; 
Priest  v.  Parrot,  2  Ves.  160. 

Woman  of  Previous  Loose  Life.  —  In  Gray  v. 
Mathias,  5  Ves.  Jr.  286,  a  voluntary  bond  dur- 
ing cohabitation  to  a  woman  previously  of  a 
very  loose  life  was  upheld.  See  also  Hill  v. 
Spencer,  Ambl.  641.  Co?npare  Whaley  v.  Nor- 
ton, 1  Vern.  483. 

Bond  Ranks  as  Voluntary  Bond.  —  A  specialty 
in  such  a  case,  if  suppotted  by  no  other  con- 
sideration than  the  seal,  and  though  executed 
in  consideration  of  past  illegal  cohabitation, 
ranks  merely  as  a  voluntary  bond.  Howell  v. 
Price,  1  Jur.  N.  S.  494;  Cox's  Case,  3  P.  Wms. 
339;  Sherman  v.  Barrett,  1  McMull.  L.  (S. 
Car.)  147. 

2.  Continued  Cohabitation  Does  Not  Invalidate 
Contract.  —  Gray  v.  Mathias,  5  Ves.  Jr.  286; 
Hall  v.  Palmer,  3  Hare  532;  Howell  v.  Price, 
1  Jur.  N.  S.  494;  Smith  v.  Du  Bose,  78  Ga. 
413,  6  Am.  St.  Rep.  260;  Trovinger  v.  M'Bur- 
ney, 5  Cow.  (N.  Y.)  253;  Brown  v.  Kinsey, 
81  N.  Car.  245.  See  also  In  re  Vallance,  26 
Ch.  D.  353. 

3.  Immorality  Licensed  by  Law  —  Stage  Danc- 
ing. —  In  Baumeister  v.  Markham,  (Ky.  1897)  41 
S.  W.  Rep.  816,  reaffirming  (Ky.  1897)  39  S.  W. 
Rep.  844,  an  opera-house  artist  was  allowed  to 
recover  for  the  breach  of  a  contract  of  employ- 
ment, though  her  employment  required  her  to 
go  upon  the  stage  and  exhibit  her  legs  in  an 
indecent  manner.  The  court  said  that  while 
such  exhibitions  are  tolerated  by  law  and  pat- 
ronized openly  and  freely  by  the  public,  the 
court  cannot  arbitrarily  oust  those  who  earn 
their  livelihood  in  that  way. 

Houses  of  Prostitution  Licensed.  —  In  Lyman 
v.  Townsend,  24  La.  Ann.  625,  overruling 
Kathman  v.  Walters,  22  La.  Ann.  54.  it  was 
held  that  the  lease  of  a  house  to  be  used  as  a 
house  of  prostitution  was  not  illegal  where  the 
keeping  of  such  houses  was  licensed  by  a  city 
ordinance,  and  a  tax  imposed  upon  the  keep- 
ers. The  court  said:  "  Contracts  for  such 
purposes  are  repulsive  to  the  moral  sense;  but 
when  allowed  by  law  what  warrant  is  there  for 
declaring  them  null,  as  being  contrary  to  good 
morals  ?  " 

Statutory  Prohibition  —  Toleration  of  Bawdy 
Houses  by  City.  —  Where  the  leasing  of  houses 
for  the  purpose  of  prostitution  is  made  a  mis- 
962  Volume  XV. 


Contracts  Detrimental 


ILLEGAL  CONTRACTS. 


to  Public  Service. 


4.  Contracts  to  Further  Immoral  Purposes.  —  Though  the  subject-matter  of 
a  contract  and  the  consideration  be  legal,  still  the  contract  may  be  rendered 
illegal  by  reason  of  the  object  of  the  parties  in  entering  into  it ;  and  when 
their  object  was  to  further  an  immoral  purpose  the  contract  has  been  held 
illegal.1  This  question  will  be  found  fully  discussed  in  another  part  of  this 
title.2 

5.  Rule  Where  Contract  Is  Executed.  —  Though  contracts  based  on  immoral 
considerations  create  no  right  or  liability  on  either  side  while  executory,  yet 
if  executed  they  are  to  a  certain  extent  rendered  valid  as  between  the  parties. 
Thus,  money  paid  on  an  immoral  contract,  or  land  or  personal  property  con- 
veyed or  sold  for  an  immoral  consideration,  cannot  be  recovered  back  by  the 
payor  or  vendor.3  This  rule  is  based  on  the  principle  that  the  court  will  not 
interpose  to  aid  either  party  to  an  illegal  contract.  This  question  will  be 
more  fully  discussed  in  another  portion  of  this  article.4 

XI.  Conteacts  Detrimental  to  Public  Service  —  1.  In  General.  —  The 
courts  have  always  shown  themselves  very  solicitous  of  the  proper  administra- 
tion of  the  public  service,  and  have  not  hesitated  to  hold  illegal,  as  against 
public  policy,  contracts  which  they  have  considered  detrimental  thereto. 

2.  Contracts  Relating  to  Location  of  Public  Offices  or  Buildings.  —  When  the 
general  public  is  interested  in  the  location  of  a  public  office,  a  contract  to  induce 
the  location  at  a  particular  place  for  individual  benefit  or  personal  gain  has 
been  held  to  be  against  public  policy.5 

Bonus  to  Public  to  Secure  Location  of  Public  Building.  —  The  propriety  of  any  par- 
ticular location  for  public  buildings  may  properly  depend,  however,  upon 
bonuses  proposed  to  be  given  by  the  citizens  of  any  particular  locality,  and 
the  public  interest  obviously  requires  that  the  location  of  such  buildings  should 
be  made  with  a  view  to  all  the  circumstances,  including  the  greater  or  less 
burden  to  the  whole  public.    It  has,  therefore,  been  held  that  an  agreement 


demeanor  by  statute  (Pen.  Code  Cal.,  §  316), 
the  fact  that  the  house  leased  is  situated  in  a 
portion  of  the  city  in  which  such  houses  are 
tolerated  by  the  city  officials  will  not  prevent  a 
partnership  formed  for  leasing  houses  for  such 
purpose  from  being  illegal.  Chateau  v.  Sin- 
gla,  114  Cal.  01,  55  Am.  St.  Rep.  63. 

Adulterous  Cohabitation  Legalized.  —  In  Den- 
ton v.  English,  3  Brev.  (S.  Car.)  147,  it  was 
held  that  the  South  Carolina  statute  of  1795, 
which  provided  that  deeds  by  a  married  man 
to  his  mistress  for  a  greater  portion  than  one- 
fourth  of  his  estate  should  be  void  for  the  ex- 
cess over  such  one-fourth  part,  rendered  legal 
a  deed  from  such  a  man  10  his  mistress  for  the 
conveyance  of  one-fourth  part  of  his  estate, 
even  as  the  price  of  prostitution  or  future  im- 
moral intercourse.  See,  however,  Cusack  v. 
White,  2  Mill  (S.  Car.)  279,  12  Am.  Dec.  669. 

1.  Contracts  to  Further  Immoral  Purposes. — 
Smith  v.  White,  L.  R.  1  Eg.  626;  Pearce  v. 
Brooks,  L.  R.  I  Exch.  213;  Howry  v.  Bcnnct, 
I  Campb.  348;  Jennings  v.  Thro^morton,  R.  & 
M.  25 r.  21  E.  C.  L.  430;  Girardy  v.  Richard- 
son, 1  B.  &  P.  341,  note  a;  Appleton  v.  Camp- 
bell, 2  C.  &  P.  347,  12  E.  C.  I..  102;  Chateau 
v.  Singla,  114  Cal.  91,  55  Am.  St.  Rep.  63; 
Trovingcr  :•.  M'Burncy,  5  Cow.  (N.  Y.)  253; 
Reed  v.  Brewer,  90  Tex.  144,  affirming  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  99. 

2.  Sec  infra,  this  title,  Contracts  Indirectly 
Illegal. 

8.  Executed  Contract! —  England.  —  Taylor  v. 
Chester,  L.  R.  4  Q.  B.  309;  Aycrst  v.  Jenkins, 
L.  R.  16  Eq.  275. 


Kentucky.  —  Marksbury  v.  Taylor,  10  Bush 
(Ky.)  519;  Clark  v.  Doke,  6  Ky.  L.  Rep.  655. 

New  Hampshire.  —  White  v.  Hunter,  23  N. 
H.  128. 

New  Jersey.  —  Brindley  v.  Lawton,  53  N. 
J.  Eq.  259. 

North  Carolina.  —  Sparks  v.  Sparks,  94  N. 
Car.  527. 

South  Carolina.  —  Denton  v.  English,  2  Nott 
&  M.  (S.  Car.)  581,  10  Am.  Dec.  638. 

Tennessee.  —  Bivins  v.  Jarnigan,  3  Baxt. 
(Tenn.)  282. 

4.  See  infra,  this  title,  Enforcement  of  and 
Relief  from  Illegal  Contracts. 

5.  Location  of  Public  Offices  for  Individual 
Benefit.  —  Woodman  v.  Inncs,  47  Kan.  26,  27 
Am.  St.  Rep.  274;  Elkhart  County  Lodge  v. 
Crary,  98  Ind.  238,  49  Am.  Rep.  746. 

In  Fearnley  v.  De  Mainville,  5  Colo.  App. 
441,  however,  where  the  location  of  the  post 
office  was  left  to  the  officials  of  the  United 
States,  an  agreement  anions  properly  owners 
to  pay  to  the  owner  of  the  building  in  which 
they  desired  the  post  office  to  be  located  a 
monthly  sum  in  consideration  of  his  offering 
the  building  to  the  government  for  a  post  office 
at  a  nominal  rent  was  held  not  to  be  illegal. 

And  in  Bcal  v.  Polhcmus,  67  Mich.  130,  an 
agreement  to  pay  a  rcrtain  amount  on  condi- 
tion ibal  the  payee  erect  a  building  and  secure 
the  location  of  the  post  office  therein  was  held 
not  to  be  illegal  if  no  undue  Influence  was 
used  upon  the  public  officials  having  the  selec- 
tion of  the  location  of  the  post  office.  See  also 
Bryan  v.  Dyer,  28  111.  188. 
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by  citizens  to  grant  a  bonus  to  the  public  in  consideration  of  the  selection  by 
the  authorized  public  officer  of  a  particular  place  for  the  location  of  a  public 
building  was  not  against  public  policy.1 

Subscriptions.  —  The  validity  of  subscriptions  to  public,  charitable,  or  other 
objects,  as  affected  by  the  sufficiency  of  the  consideration,  etc.,  will  be  fully 
discussed  in  another  place.2 

3.  Contracts  Relating  to  Compensation  of  Public  Officers  —  a.  ASSIGNMENT  OF 
Salaries  of  Public  Officers.  —  The  law  provides  compensation  for  official 
services  in  order  to  enable  the  officer  to  be  free  from  the  cares  of  making  other 
provision  for  his  own  support,  that  he  may  devote  his  time  to  the  perform- 
ance  of  his  official  duties,  and  also  to  sustain  the  dignity  of  his  office.  There- 
fore it  is  held  that  an  assignment  by  a  public  officer  of  his  unearned  fees  or 
salary  is  against  public  policy  as  detrimental  to  the  public  service.3 

b.  Contracts  for  Compensation  for  Performance  of  Official 
Duty  —  (i)  In  General.  —  It  is  a  matter  of  public  policy  that  public  officers 
should  perform  their  official  duties  for  the  compensation  fixed  by  law,  and  it 
is  universally  held  that  all  contracts  to  pay  a  public  officer  for  doing  a  duty 
which  the  law  requires  him  to  do  without  payment,  or,  in  cases  where  his 
compensation  is  fixed  by  law,  to  pay  him  a  greater  sum,  are  illegal  as  against 
public  policy; 4  and  this  is  true  irrespective  of  whether  the  agreement  was 


1.  Bonus  to  Public  to  Secure  Location  of  Public 
Building  —  Colorado.  —  Fearnley  v.  De  Main- 
ville,  5  Colo.  App.  441. 

Connecticut.  —  Bull  v.  Talcot,  2  Root  (Conn.) 
119,  i  Am.  Dec.  62. 

Illinois. — Carpenter  v.  Mather,  4  111.  374; 
Thompson  v.  Mercer  County,  40  111.  379.  But 
sei  Randolph  County  v.  Jones,  1  111.  237. 

Indiana.  —  State  v.  Johnson,  52  Ind.  197;  419. 
Stilson  v.  Lawrence  County,  52  Ind.  213. 

Mississippi.  —  Odineal  v.  Barry,  24  Miss.  9. 

New  Hampshire.  —  George  v.  Harris,  4  N. 
H.  533,  17  Am.  Dec.  446. 

New  York.  —  Marsh  v.  Chamberlain,  2  Lans. 
(N.  Y.)  287. 

Vermont.  —  State  Treasurer  v.  Cross,  9  Vt. 
289,  31  Am.  Dec.  626. 

Washington.  —  Island  County  v.  Babcock,  17 
Wash.  438. 

See  also  Ford  v.  North  Des  Moines,  80  Iowa 
626;  Meddis  v.  Park  Com'rs,  (Ky.  1897)42  S. 
W.  Rep.  98;  Kansas  City  School  Dist.  v. 
Sheidley,  138  Mo.  672,  60  Am.  St.  Rep.  576; 
Canal  Fund  Com'rs  v.  Perry,  5  Ohio  56. 

2.  See  the  title  Subscriptions. 

3.  Assignment  of  Salaries  by  Public  Officers.  — 
See  the  title  Assignments,  vol.  2,  p.  1033,  for 
a  full  collection  of  authorities  on  this  subject. 

4.  Additional  Compensation  to  Public  Officers  — 
England.  —  Stotesbury  v.  Smith,  2  Burr.  924; 
Morris  v.  Burdett,  1  Campb.  218;  Lane  v. 
Sewell,  1  Chit.  175,  18  E.  C.  L.  61. 

Canada.  —  Roberlson  v.  Broadfoot,  11  U.  C. 
Q.  B.  407. 

Alabama.  —  Morrell  v.  Quarles,  35  Ala.  544. 

Arkansas. — Crittenden  County  v.  Crump, 
25  Ark.  235. 

California.  —  Buck  v.  Eureka,  109  Cal.  504. 

Connecticut.  —  Townsend  v.  Hoyle,  20  Conn. 
2;  Preston  v.  Bacon,  4  Conn.  471;  Matter  of 
Russell,  51  Conn.  577,  50  Am.  Rep.  55. 

Georgia.  —  Kennedy  v.  Hodges,  97  Ga.  753. 

Illinois.  —  Randolph  County  v.  Jones,  1  111. 
237;  Decatur  v.  Vermillion,  77  111.  315. 

Indiana.  —  Vandercook  v.  Williams,  106  Ind. 
345- 


Iowa.  —  Ryce  v.  Osage,  88  Iowa  558;  Faw- 
cett  v.  Eberly,  58  Iowa  544;  Adams  County  v. 
Hunter,  78  Iowa  328. 

Kentucky.  —  Bates  v.  Foree,  4  Bush  (Ky.) 
431;  Owens  v.  Gatewood,  4  Bibb  (Ky.)  494; 
Mitchell  v.  Vance,  5  T.  B.  Mon.  (Ky.)  530,  17 
Am.  Dec.  96. 

Louisiana.  —  Kernion  v.  Hills,  1  La.  Ann. 


Maine.  —  State  v.  Edwards,  86  Me.  102,  41 
Am.  St.  Rep.  528. 

Massachusetts.  —  Churchill  v.  Perkins,  5 
Mass.  541;  New  Haven,  etc.,  Co.  v.  Hayden, 
117  Mass.  433;  Com.  v.  Cony,  2  Mass.  523; 
Pool  v.  Boston,  5  Cush.  (Mass.)  219. 

Michigan.  —  Foley  v.  Piatt,  105  Mich.  635 ; 
Wilcoxson  v.  Andrews,  66  Mich.  553;  Wille- 
min  v.  Bateson,  63  Mich.  309;  Burk  v.  Webb, 
32  Mich.  173. 

Missouri.  —  Kick  v.  Merry,  23  Mo.  72,  66 
Am.  Dec.  658;  Thornton  v.  Missouri  Pac.  R. 
Co.,  42  Mo.  App.  58. 

New  York.  —  McCarthy  v.  Bonynge,  12 
Daly  (N.  Y.)  356,  affirmed  101  N.  Y.  668;  Ball 
v.  Pratt,  36  Barb.  (N.  Y.)  402;  Satterlee  v. 
Jones,  3  Duer  (N.  Y.)  102;  Downs  v.  McGlynn, 
2  Hilt.  (N.  Y.)  14;  Hatch  v.  Mann,  15  Wend. 
(N.  Y.)  46. 

Ohio.  —  Gilmore  v.  Lewis,  12  Ohio  281. 
Oregon.  —  Jackson  v.  Siglin,  10  Oregon  93. 
Pennsylvania.  —  Lancaster  County  v.  Ful- 
ton, 128  Pa.  St.  48;  Hunter  v.  Nolf,  71  Pa.  St. 
282;  Bussier  v.  Pray,  7  S.  &  R.  (Pa.)  447. 
Texas.  —  Wills  v.  Abbey,  27  Tex.  203. 
Vermont.  —  Brown  v.  Godfrey,  33  Vt.  120. 
Wisconsin.  —  Ring  v.  Devlin,  6S  Wis.  384. 
Bond. —  In  Mitchell  v.  Vance,  5  T.  B.  Mon. 
(Ky.)  528,  17  Am.  Dec.  96,  it  was  held  that  a 
bond  executed  for  the  purpose  of  inducing  a 
constable  to  do  that  which,  by  the  duties  of  his 
office,  it  was  incumbent  upon  him  to  do  was 
not  binding. 

Assignee  for  Benefit  of  Creditors.  —  In  the  Mat- 
ter of  Hulbert,  (Ct.  App.)  10  Abb.  N.  Cas.  (N. 
Y.)  452,  modifying  (C.  PI.  Gen.  T.)  10  Abb.  N. 
Cas.  (N.  Y.)  284,  which  reversed  9  Abb.  N.  Cas. 
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voluntarily  entered  into,  as  in  case  of  rewards,1  or  whether  the  contract  for 
additional  payment  was  exacted  by  the  officer  as  a  condition  for  the  perform- 
ance of  his  duties  and  thereby  partook  of  the  nature  of  extortion ;  2  for,  as  has 
been  said,  once  allow  an  officer  to  contract  for  extra  compensation  for  the 
discharge  of  his  duty,  and  bribery  would  become  the  means  alone  by  which 
the  laws  could  be  enforced.3 

De  Facto  Officer.  —  And  the  fact  that  the  officer  is  a  de  facto  officer  does  not 
alter  the  rule.4 

Statutes  Prohibiting  Taking  Excessive  Fees.  —  This  rule  of  public  policy  is  of 
course  especially  applicable  where  the  statutes  prohibit  or  punish  the  exaction 
or  taking  of  excessive  fees  by  public  officers.5 

Accelerated  Performance  of  Duties. —  And  it  has  been  held  that  the  fact  that  the 
contract  was  entered  into  in  consideration  that  the  officer  would  perform 
his  duties  more  expeditiously  than  he  was  legally  required  to  do  would  not 
relieve  the  contract  of  illegality.0 

Want  of  Consideration.  —  Agreements  to  pay  public  officers  for  the  perform- 
ance of  their  legal  duties  are  also  obviously  unenforceable  for  want  of  con- 
sideration.7 

(2)  Relinquishment  of  Right  to  Compensation.  —  Where  the  compensation 
of  an  officer  is  fixed  by  fees,  or  otherwise,  it  has  been  held  that  an  agreement 
by  him  prior  to  the  rendition  of  official  services  to  charge  less  than  the  legal 
compensation  was  also  against  public  policy.8 


(N.  Y.)  132,  the  couit  said  that  when  one  con- 
sents to  act  as  assignee  for  the  benefit  of  cred- 
itors, he  must  take  what  the  law  gives  him,  or, 
where  the  rights  of  creditors  are  not  concerned, 
what  the  assignor  agrees  to  give  him.  The 
court  said  further  that  it  did  not  intend,  by 
this  construction,  to  alter  or  affect  the  rules 
which  have  been  laid  down  for  computing  the 
fees  or  commissions  of  sheriffs,  etc. 

Pay  Officer  Retaining  Money. —  Public  policy 
forbids  that  an  officer  employed  by  the  govern- 
ment to  pay  its  creditor  should,  even  with  the 
assent  of  the  creditor,  retain  any  part  of  the 
money  due.    Slaughter  v.  Hamm,  2  Ohio  271. 

1.  Voluntary  Contracts  —  England.  —  Bent  v. 
Wakefield,  etc.,  Union  Bank,  4  C.  P.  D.  I. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Graf- 
ton, 51  Ark.  504,  14  Am.  St.  Rep.  66. 

Connecticut.  —  Matter  of  Russell,  51  Conn. 
577,  50  Am.  Rep.  55. 

Georgia.  —  Kennedy  v.  Hodges,  97  Ga.  753. 

Indiana.  —  Hayden  v.  Sauger,  56  Ind.  42,  26 
Am.  Rep.  [. 

Kentucky.  —  Marking  v.  Needy,  8  Bush 
(Ky.)  22;  Harris  v.  Beaven,  11  Bush  (Ky.)  254. 

Massachusetts.  —  Pool  v.  Boston,  5  Cush. 
(Mass.)  219;  Brophy  v.  Marble,  118  Mass.  548; 
Davies  v.  Burns,  5  Allen  (Mass.)  349. 

Minnesota.  —  Warner  v.  Grace,  14  Minn.  487; 
Day  v.  Putnam  Ins.  Co.,  16  Minn.  408. 

Mississippi.  — Ex  p.  Gore,  57  Miss.  251. 

Missouri. — Thornton  v.  Missouri  Pac.  R. 
Co.,  42  Mo.  App.  58. 

New  York.  —  Hatch  v.  Mann,  15  Wend.  (N. 
Y.)  44- 

Ohio.  —  Rca  v.  Smith,  2  Handy  (Ohio)  193; 
Gilmorc  v.  Lewis,  12  Ohio  281. 

Oregon.  — Jackson  v.  Siglin,  if)  Oregon  94. 

Pennsylvania.  —  Smith  v.  Whildin,  10  Pa. 
St.  39,  49  Am.  Dec.  572. 

Tennessee.  —  Stamper  v.  Temple,  6  Humph. 
(Tenn.)  113,  44  Am.  Dec.  2</>. 

Wisconsin.  —  Ring  v.  Devlin,  68  Wis.  384. 


Compare  Bronnenberg  v.  Coburn,  110  Ind. 
169;  Means  v.  Hendershott,  24  Iowa  78.  See 
generally  the  titles  Public  Officers;  Rewards. 

2.  Agreement  for  Additional  Compensation  Ex- 
acted by  Officer.  —  Firemen  s  Assoc.  v.  Berg- 
haus,  13  La.  Ann.  209;  Wilcoxson  v.  Andrews, 
66  Mich.  553;  Callagan  v.  Hallett,  1  Cai.  (N. 
Y.)  104.  See  generally  the  title  Extortion, 
vol.  12,  p.  576. 

3.  Tending  to  Encourage  Bribery.  —  Kick  v. 
Merry,  23  Mo.  72,  66  Am.  Dec.  658. 

4.  De  Facto  Officer.  —  Fawcett  v.  Eberly,  58 
Iowa  544.  See  also  Fawcett  v.  Woodbury 
County,  55  Iowa  154. 

5.  Statutory  Prohibitions. —  Keith  v.  Foun- 
tain, 3  Tex.  Civ.  App.  391. 

6.  Accelerating  Performance  of  Services.  — 
Thus  in  New  York,  where  the  statute  fixes  the 
fees  at  which  an  official  stenographer  is  re- 
quired to  furnish,  with  reasonable  diligence, 
copies  of  his  stenographic  notes  of  testimony 
or  other  proceedings,  it  was  held  that  an 
agreement  to  pay  a  greater  ralc  for  furnishing 
copies  more  expeditiously  than  would  other- 
wise be  done  was  not  valid.  McCarthy  v. 
Bonynge,  12  Daly  (N.  Y.)  356,  affirmed  101  N. 
Y.  668.    See  also  the  title  Stenographers. 

7.  Want  of  Consideration. —  Robertson  v. 
Broad  foot,  it  U.  C.  Q.  B.  407;  Trundle  v. 
Riley,  17  B.  Mon.  (Ky.)  396.  Sec  the  cases 
in  the  notes  preceding,  and  sec  the  title  Con- 
sideration, vol.  6,  p.  750  ft  set/. 

8.  Relinquishment  of  Right  to  Compensation.  — 
Ohio  Nat.  Bank  v.  Hopkins,  8  App.  Cas.  (D. 
C.)  146;  Brown  v.  Columbus  First  Nat.  Hank, 
137  Ind.  655;  Hawkcyc  Ins.  Co.  v.  Brainard, 
72  Iowa  130;  Peters  v.  Davenport,  104  Iowa 
625;  Gilman  v.  Dcs  Moines  Valley  R.  Co.,  40 
Iowa  200;  VVillcmin  7'.  Batcson,  63  Mirh.  309. 
See,  however,  Bloom  v.  Hazzard,  104  Cal.  310, 
wherein  an  agreement  by  a  constable  with  an 
execution  creditor  to  charge  less  than  his  legal 
fees  for  levying  an  execution  and  conducting 
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(3)  Compensation  Not  Fixed  by  Lazv.  —  Where  the  compensation  of  a  pub- 
lic officer  for  particular  services  is  not  fixed  by  law,  it  has  been  held  that  the 
officer  and  the  person  for  whom  the  services  are  to  be  rendered  may  legally 
contract  as  to  the  compensation  to  be  paid  therefor.1 

(4)  Services  O  tit  side  of  Official  Duty.  —  And  when  services  are  performed 
by  an  officer  outside  of  his  official  duty,  no  rule  of  public  policy  forbids  a  con- 
tract as  to  the  compensation  to  be  paid  to  him  therefor. a  This  principle  is 
well  exemplified  by  the  cases  where  rewards  are  offered  by  the  public  or  by 
private  individuals  for  the  detection  and  conviction  of  criminals,  and  it  is 
held  that  public  officers  whose  official  duties  do  not  require  them  to  render 
services  in  such  matters  may  become  entitled  to  recover  such  rewards  to  the 
same  extent  as  private  individuals.3 

4.  Traffic  in  Public  Offices  —  a.  In  General. — in  England  contracts  for  the 
sale  of  certain  public  offices  were  recognized  as  legal.*  In  the  sixteenth  and 
eighteenth  centuries,  however,  statutes  were  passed  which  expressly  pro- 
hibited traffic  in  a  large  class  of  offices.5  And  it  has  even  been  said  that  in 
the  absence  of  a  statutory  provision  contracts  for  the  sale  of  public  offices 


a  sale  thereunder  was  held  not  to  be  contrary 
to  public  policy.  And  see  also  Gould  v.  New- 
Portland,  15  Me.  28,  wherein  a  conlract  by  a 
person  to  collect  the  taxes  in  a  town  for  a  fixed 
compensation,  on  being  chosen  sole  collector 
and  constable,  was  held  a  legal  and  valid  con- 
tract. 

1.  Compensation  Not  Fixed  by  Law.  —  Thus,  in 
Maguin  v.  Rosenthal,  (C.  PI.  Gen.  T.)  62 
How.  Pr.  (N.  Y.)  504,  an  agreement  between  a 
defendant  in  execution  and  the  city  marshal 
to  allow  a  keeper  to  remain  in  charge  of  the 
property  levied  upon  and  to  pay  the  marshal 
for  such  service  was  held  valid  if  not  illegally 
extoried;  the  keeper's  fees  not  being  a  service 
for  which  any  fee  or  compensation  is  fixed  or 
allowed  by  law. 

2.  Services  Outside  of  Official  Duty —  United 
States.  —  U.  S.  v.  Brindle,  no  U.  S.  688. 

California.  —  Harris  v.  More,  70  Cal.  502. 

Illinois.  —  People  v.  Rainey,  89  111.  34. 

Indiana. — Tippecanoe  County  v.  Mitchell, 
131  Ind.  370. 

Kentucky.  —  Trundle  v.  Riley,  17  B.  Mon. 
(Ky.)  396. 

Louisiana.  —  Pilie  v.  New  Orleans,  19  La. 
Ann.  274. 

Michigan.  — Niles  v.  Muzzy,  33  Mich.  61,  20 
Am.  Rep.  670;   McBride  v.  Grand  Rapids,  47 

Mich.  236. 

Mississippi.  —  Fairley  v.  Western  Union  Tel. 
Co.,  73  Miss.  6. 

Montana. — Sullivan  v.  Utah,  etc.,  R.  Co., 
11  Mont.  236. 

New  York.  —  Nicoll  v.  Sands,  131  N.  Y.  19; 
Murtagh  v.  Conner,  15  Hun  (N.  Y.)  488.  Com- 
pare Hatch  v.  Mann,  15  Wend.  (N.  Y.)  44. 

Pennsylvania.  —  McCandless  z.  Allegheny 
Bessemer  Steel  Co.,  152  Pa.  St.  139. 

Texas.  —  Ellis  v.  Stone,  4  Tex.  Civ.  App. 
157;  Morris  v.  Kasling,  79  Tex.  141. 

Vermont.  —  Brown  v.  Godfrey,  33  Vt.  120; 
Russell  v.  Stewart,  44  Vt.  170. 

Compensation  to  Sheriff  for  Procuring  Evidence. 
—  An  agreement  to  compensate  a  deputy 
sheriff  for  procuring  evidence  which  would 
lead  to  Ihe  conviction  of  a  person  implicated 
in  a  certain  crime  is  not  contrary  to  public 
policy  if  the  crime  was  committed  and  the  trial 
had  in  a  county  other  than  that  in  which  the 


deputy  sheriff  was  an  officer.    Harris  v.  More, 
70  Cal.  502. 
Extraordinary  Attentions  of  Jailer  to  Prisoner. 

—  In  Trundle  v.  Riley,  17  B.  Mon.  (Ky.)  396, 
a  contract  between  a  jailer  and  a  prisoner  in 
regard  to  the  compensation  to  be  paid  to  the 
former  for  extraordinary  attentions  and  serv- 
ices to.the  latter  during  sickness,  such  services 
not  being  a  part  of  the  official  duty  of  the 
jailer,  was  held  not  to  be  against  public 
policy. 

3.  See  the  title  Rewards. 

4.  Traffic  in  Offices  Recognized  as  Legal.  —  God- 
bolt's  Case,  4  Leon.  33;  Ellis  v.  Ruddle,  2  Lev. 
151;  Harrington  v.  Kloprogge,  2  Chit.  475,  18 
E.  C.  L.  396:  Aston  v.  Gwinnell,  3  Y.  &  j.  136; 
Hartwell  v.  Hartwell,  4  Ves.  Jr.  815. 

Pledge  of  Commission  in  Army.  —  Though  a 
commissioned  officer  may  legally  sell  his  com- 
mission, still  he  cannot  make  a  valid  pledge 
of  the  instrument  which  shows  his  appoint- 
ment.   Collyer  v.  Fallon,  T.  &  R.  459. 

5.  English  Statutory  Provisions.  —  See  5  &  6 
Edw.  VI.,  c.  16,  §§  1-4;  49  Geo.  III.,  c.  126, 
§§  I,  3.  8,  9. 

Construction  of  Statutes.  —  The  following 
classes  of  offices  have  been  held  to  come 
within  these  statutes: 

Chancellorship  of  a  Diocese.  —  Trevor's  Case, 
12  Coke  78. 

Archdeacon's  Registership.  —  Woodward  v. 
Fexly,  3  Lev.  289. 

Supervisors  hip  of  Excise.  —  Law  v.  Law,  3 
P.  Wms.  391. 

Commission  in  the  Marines.  —  Morris  v. 
M'Cullock,  Ambl.  432. 

Subdistributor  of  Stamps  and  Collector  of  As- 
sessed Taxes.  —  Hopkins  v.  Prescott,  4  C.  B. 
578,  56  E.  C.  L.  578. 

Commission  in  East  India  Company.  — 
Graeme  v.  Wroughton,  n  Exch.  146. 

Cadetship  in  East  India  Company.  —  Reg.  v. 
Charretie,  13  Q.  B.  447,  66  E.  C.  L.  447. 

Surveyor  of  Baggage  of  Port  of  London. — 
Stackpole  v.  Earle,  2'Wils.  C.  PI.  133. 

Offices  Not  Within  Statute.  —  The  following 
classes  of  offices  have  been  held  not  to  fall 
within  the  statutes: 

Private  Secretaryship.  —  Harrington  v.  Klop- 
rogge, 2  Chit.  475,  18  E.  C.  L.  396. 
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which  affect  intimately  public  affairs,  or  the  administration  of  public  justice, 
would  be  illegal  as  against  public  policy.1 

In  the  United  States  the  courts  have  universally  recognized  that  the  only  ele- 
ment entering  into  the  appointment  of  persons  to  public  offices  should  be  the 
qualifications  of  the  aspirant,  and  they  hold  illegal  all  contracts  which  involve 
traffic  in  public  offices.2 

b.  Resignation  of  Office.  —  Contracts  for  the  payment  of  money  to  a 
public  officer  in  consideration  of  his  resigning  his  office  have  been  held  illegal.3 

c.  Withdrawal  of  Application  for  Office.  —  Also,  a  contract 
between  two  applicants  for  an  office  for  the  payment  of  a  consideration  by  one 
to  the  other  for  the  withdrawal  of  the  latter's  application  for  the  office,  so  as 
to  increase  the  former's  chance  of  acquiring  it,  has  been  held  illegal.4 

d.  Office  Brokerage. — All  contracts  that  embrace  stipulations  or  are 
based  upon  an  understanding  that  one  of  the  parties  thereto  is  to  exert  his 
personal  influence  upon  public  officers  to  secure  the  appointment  of  the  other 
party  to  a  public  office  are  held  illegal,  on  the  ground  that  they  place  the 
former  under  wrongful  influences  and  offer  to  him  a  temptation  that  might 
injuriously  affect  the  public  interest.5    And  such  a  transaction  is  not  in  any 


Commission  in  Army.  —  Hartwell  v.  Hart- 
well,  4  Ves.  Jr.  815;  Prec.  Ch.  99. 

Clerk  to  Deputy-Registrar  in  Prerogative  Court 
of  Canterbury.  —  Aston  v.  Gwinnell,  3  Y.  &  J. 
136. 

Numerous  Offices  Held  by  One  Person — Con- 
trol of  Partnership  Held  Valid.  —  Sterry  v. 
Clifton,  9  C.  B.  no,  67  E.  C.  L.  no. 

Office  of  Bailiff  of  a  Hundred.  —  Godbolt's 
Case,  4  Leon.  33. 

Office  Held  in  Fee.  —  Ellis  v.  Ruddle,  2  Lev. 
151. 

Construction  of  Condition  to  Assign  "  All  Offices." 

—  A  condition  to  assign  all  offices  is  valid,  as 
It  will  be  taken  to  apply  only  to  such  offices  as 
are  by  law  assignable.  Harrington  v.  Klop- 
rogge,  2  Chit.  475,  18  E.  C.  L.  396. 

Force  of  Statute  in  United  States.  —  See  the 
title  Deputy,  vol.9,  p.  376,  where  the  question 
is  discussed. 

1.  Hanington  v.  Du  Chastel,  cited  in  2 
Swanst.  159,  note;  Hopkins  v.  Prescott,  4  C. 
B.  578,  56  E.  C.  L.  578,  per  Coltman,  J.;  Par- 
sons v.  Thompson,  I  H.  Bl.  322;  Graeme  v. 
Wroughton,  32  Eng.  L.  &  Eq.  561;  Blachford 
v.  Preston,  8  T.  R.  89;  Richardson  v.  Mellish, 
2  Bing.  229,  9  E.  C.  L.  391;  Osborne  v.  Wil- 
liams, 18  Ves.  Jr.  379;  Hartwell  v.  Hartwell, 
4  Ves.  Jr.  811. 

2.  Delaware. — Stroud  v.  Smith,  4  Houst. 
(Del.)  448. 

Kentucky. — Oldham  v.  Hume,  4  Ky.  L. 
RCP-  355;  Lewis  v.  Knox,  2  Bibb  (Ky.)  453; 
Love  v.  Buckner,  4  Bibb  (Ky.)  506;  Outon  v. 
Rodes,  3  A.  K.  Marsh.  (Ky.)  432,  13  Am.  Dec. 
193. 

Ij>uisiana. —  Glover  v.  Taylor,  38  La.  Ann. 
634- 

Maine.  —  Groton  v.  Waldoborough,  11  Me. 
306,  26  Am.  Dec.  530. 

North  Carolina.  —  Basket  v.  Moss,  115  N. 
Car.  448,  44  Am.  St.  Rep.  463. 

Rhode  Island.  —  Eddy  v.  Capron,  4  R.  I.  394, 
67  Am.  Dec.  541. 

Texas.  —  Santlcben  v.  Frobocsc,  17  Tex. 
Civ.  App.  626. 

Emoluments  of  Office  as  Partnership  Assets. — 
In  Santlcben  v.  Froboesc,  17  Tex.  Civ.  App. 
636,  it  was  held  that  a  contract  by  a  county 
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treasurer,  if  elected,  to  put  into  a  firm  of  which 
he  was  a  member,  as  partnership  assets,  the 
emoluments  of  his  office,  was  illegal. 

In  Thurston  v.  Fairman,  9  Hun  (N.  Y.)  584, 
however,  an  agreement  between  partners  that 
all  salaries,  perquisites,  and  earnings  received 
by  either  partner  from  his  employment  as  a 
public  officer  should  as  soon  as  received  be 
paid  into  the  funds  of  the  firm  as  firm  property 
was  held  not  to  be  against  public  policy.  See 
supra,  this  section,  Assignment  of  Salaries  of 
Public  Officers. 

Exchange  of  Offices  by  Post-office  Employees.  — 
In  Stroud  v.  Smith,  4  Houst.  (Del.)  448,  a 
promissory  note  given  by  one  employee  of  the 
post-office  department  to  another  employee  in 
consideration  of  the  latter's  exchange  of  posi- 
tions with  the  former  was  held  to  be  illegal. 

Mail  Contract.  —  A  person  having  a  contract 
to  carry  the  United  Stales  mail  is  nol  a  public 
officer  within  the  rule  prohibiting  traffic  in 
public  offices,  and  therefore  an  agreement  for 
the  assignment  of  a  mail  contract  is  not  illegal 
per  se.  VVhitehouse  v.  Langdon,  10  N.  H. 
331- 

3.  Resignation  of  Office  Illegal  Consideration.  — 

Parsons  v.  Thompson,  1  H.  Bl.  322;  Edwards 
v.  Randle,  63  Ark.  318,  58  Am.  St.  Rep.  108; 
Basket  v.  Moss,  115  N.  Car.  448,  44  Am.  St. 
Rep.  463;  Eddy  v.  Capron,  4  R.  I.  394,  67  Am. 
Dec.  541;  Meacham  v.  Dow,  32  Vt.  721. 

4.  Withdrawal  of  Application  for  Office.  —  An 
agreement  by  an  applicant  for  a  United  States 
assessorship  to  divide  the  receipts,  in  consid- 
eration that  a  rival  applicant  would  withdraw, 
has  been  held  to  be  against  public  policy. 
Hunter  v.  Nolf,  71  Pa.  St.  282.  And  this  is  of 
course  especially  true  when  the  applicant 
withdrawing  agrees  to  use  his  influence  to 
secure  the  appointment  of  the  other.  Gray  v. 
Hook,  4  N.  Y.  449.  Sec  infra,  this  section, 
Office  Brokerage. 

b.  Sale  of  Personal  Influence  in  Securing  Ap. 
pointments  to  Office — England.  —  Clarke  v. 
Harvey,  1  Stark.  92,  2  E.  C.  L.  44;  Parsons  v. 
Thompson,  1  II.  Bl.  322;  Graeme  v.  Wrough- 
ton, 32  Ymk  L-  &  Eq.  569;  Hopkins  n.  Pres- 
cott, 4  C.  B.  578,  56  E.  C.  L.  578;  Waldo  v. 
Martin,  4  B.  &  C.  319,  10  E.  C.  L.  341 ;  Pickard 
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way  changed,  because  the  inducement  is  an  advantageous  contract  instead  of 
the  payment  of  money.1 

e.  Consideration  Moving  to  Appointing  Power— (i)  In  General. 
—  Public  policy  also  requires  that  all  public  officers  having  the  power  to 
appoint  other  public  officers  should  act  in  regard  to  such  appointments  solely 
from  the  standpoint  of  the  public  interests,  and  all  contracts  for  payment  to 
such  officers  in  consideration  of  their  appointment  of  particular  persons  are 
held  illegal,  as  a  temptation  to  them  to  appoint  improper  persons ; 2  and  this 
is  true  though  the  consideration  moves  to  a  third  person.3 

Reduction  of  Emoluments  of  Office.  —  Public  policy  also  requires  that  public 
officers  should  receive  all  the  legal  emoluments  of  their  office,  and  all  con- 
tracts with  the  appointing  power  by  which  an  applicant  for  office  agrees  to 
give  up  a  part  of  the  emoluments  of  his  office  in  consideration  of  his  appoint- 
ment are  illegal,  irrespective  of  the  use  to  which  the  share  of  the  emoluments 
thus  carved  out  is  applied.4 

(2)  Appointment  of  Deputies.  —  The  law  as  to  the  appointment  of  deputies, 
the  sale  of  deputations,  etc.,  has  already  been  stated.5 

/.  Delegation  of  Public  Office.  —  Contracts  between  third  persons 
and  public  officers  have  also  been  held  illegal  as  involving  a  general  delegation 
of  the  powers  and  authority  of  such  officers.6 

g.  Contracts  as  to  Future  Appointments.  —  It  has  been  held  to  be 


v.  Bonner,  Peake  N.  P.  (ed.  1795)  221;  Gar- 
forth  v.  Fearon,  1  H.  Bl.  327. 

United  States.  —  Providence  Tool  Co.  v.  Nor- 
ris,  2  Wall.  (U.  S.)  45;  Meguire  v.  Corwine, 
IOI  U.  S.  108,  affirming  3  MacArthur  (D.  C.)  81. 

Arkansas.  —  Edwards  v.  Randle,  63  Ark. 
318,  58  Am.  St.  Rep.  108. 

Indiana.  —  State  v.  Johnson.  52  Ind.  197. 

Kansas.  —  Haas  v.  Fenlon,  8  Kan.  601. 

Kentucky.  —  Outon  v.  Rodes,  3  A.  K.  Marsh. 
(Ky.)  432,  13  Am.  Dec.  193. 

Louisiana.  —  Faurie  v.  Morin,  4  Mart.  (La.) 
39,  6  Am.  Dec.  701. 

New  York.  —  Gray  v.  Hook,  4  N.  Y.  449; 
Hager  v.  Catlin,  18  Hun  (N.  Y.)  448. 

North  Carolina.  —  Basket  v.  .Moss,  115  N. 
Car.  448,  44  Am.  St.  Rep.  463. 

Pennsylvania.  —  Filson  v.  Himes,  5  Pa.  St. 
452,  47  Am.  Dec.  422. 

Vermont.  —  Nichols  v.  Mudgett,  32  Vt.  546; 
Meacham  v.  Dow,  32  Vt.  721. 

Wisconsin.  —  Morse  v.  Ryan,  26  Wis.  356. 

Appointment  to  Salable  Office.  —  If  a  covenant 
is  entered  into  that  if  the  plaintiff  will  procure 
the  defendant  to  be  appointed  to  an  office,  he 
will  pay  to  the  plaintiff  a  share  of  the  emolu- 
ments, and  this  is  without  the  knowledge  of 
the  person  who  has  the  right  of  appointing  to 
the  office,  it  is  such  a  fraud  on  the  latter  as  will 
avoid  the  covenant,  whether  the  office  is  law- 
fully salable  or  not.  Waldo  v.  Martin,  4  B.  & 
C.  319,  10  E.  C.  L.  341. 

Special  Counsel  for  United  States. —  In  Meguire 
v.  Corwine,  101  U.  S.  108,  a  contract  by  a  per- 
son desiring  to  be  appointed  special  counsel  of 
the  United  States  in  certain  lawsuits,  to  pay  to 
a  third  persort  a  portion  of  the  fees  that  he 
might  receive  from  the  government,  in  consid- 
eration of  such  third  person  procuring  his  ap- 
pointment, was  held  to  be  against  public 
policy. 

1.  Conditional  Sale  of  Post  Sutler's  Store. —  In 

Haas  v.  Fenlon,  8  Kan.  601,  a  contract  for  the 
sale  of  a  post  sutler's  store,  on  condition  that 
the  seller  secure  the  appointment  of  the  buyer 


to  the  office  of  post  sutler,  was  held  to  be 
illegal. 

Sale  of  Post-office  Fixtures.  —  In  Edwards  v. 
Randle,  63  Ark.  318,  58  Am.  St.  Rep.  108,  a 
contract  for  the  sale  of  the  fixtures  of  a  post 
office,  in  which  the  vendor,  who  was  the  post- 
master, agreed  to  resign  his  office  and  recom- 
mend the  appointment  of  the  vendee  as  his 
successor,  was  held  to  be  against  public 
policy. 

Sale  of  Stock  of  Goods  —  Appointment  to  Office. 

—  And  in  an  anonymous  case  reported  in 
Lewis  Cr.  L.  (Pa.)  126,  an  agreement  for  the 
sale  of  a  store  of  goods,  with  a  stipulation  that 
the  vendor  would  procure  the  purchaser  to  be 
appointed  postmaster  of  the  village,  was  held 
to  be  against  public  policy. 

2.  Consideration  to  Appointing  Power.  —  Han- 
ington  v.  Du  Chastel,  cited  in  2  Swanst.  159, 
note;  Blachford  v.  Preston,  8  T.  R.  89;  Rob- 
ertson v.  Robinson,  65  Ala.  6io,  39  Am.  Rep. 
17. 

3.  Consideration  Moving  to  Third  Person. — 

Hanington  v.  Du  Chastel,  cited  in  2  Swanst. 
159,  note. 

4.  Reductions  of  Emoluments  of  Office.  —  Faurie 

v.  Morin,  4  Mart.  (La.)  39,  6  Am.  Dec.  701; 
Johnson  County  v.  Mullikin,  7  Blackf.  (Ind.) 
301;  Montgomery  County  Ct.  v.  Mitchell,  5 
Ky.  L.  Rep.  249;  Groton  v.  Waldoborough,  11 
Me.  306,  26  Am.  Dec.  530.  See  also  Meredith 
v.  Ladd,  2  N.  H.  517. 

5.  See  the  title  Deputy,  vol.  9,  p.  376,  where 
the  cases  are  collected. 

6.  Delegation  of  Public  Office.  —  Gould  v. 
Kendall,  15  Neb.  549 

In  Engle  v.  Chipman,  51  Mich.  524,  a  con- 
tract for  the  rendition  of  legal  services  in  the 
prosecuting  of  criminal  cases  between  the 
prosecution  attorney  and  another  lawyer  was 
held  illegal  as  a  delegation  of  the  powers  of 
the  former  to  the  latter,  and  a  recovery  for  the 
services  rendered  was  denied.  See  also  Cobbs 
v.  Hixson,  75  Mich.  260.  And  see  the  title 
Prosecuting  or  District  Attorneys. 
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the  duty  of  an  officer  having  a  power  of  appointment  to  make  the  best 
appointment  in  his  power,  according  to  his  judgment,  at  the  time  when  he 
makes  the  appointment,  and  therefore  that  an  agreement  by  him  to  appoint  a 
certain  person  to  office  at  a  future  time  was  against  public  policy.1 

h.  Elective  Offices.  —  The  legality  of  contracts  entered  into  to  secure 
the  support  of  voters  in  favor  of  particular  candidates  will  be  discussed  in 
another  place.2 

5.  Contracts  to  Influence  Legislation  (Lobbying  Contracts)  —  a.  In  General. 
—  Public  policy  requires  that  all  legislators  should  act  solely  from  high  con- 
siderations of  public  duty,  and  with  an  eye  single  to  the  public  interest,  and 
the  courts  universally  hold  illegal  all  contracts  for  services  which  involve  the 
use  of  secret  means  or  the  exercise  of  sinister  or  personal  influences  upon  the 
legislators  to  secure  their  votes  in  favor  of  a  legislative  act.3 

Inferior  Legislative  Bodies.  —  This  principle  is  equally  true  whether  the  act  is 
to  be  passed  by  the  state  legislature,  or  by  Congress,  or  by  an  inferior  legis- 
lative body  such  as  the  common  council  or  other  legislative  body  of  a  munici- 
pal corporation.4 


1.  Agreements  for  Future  Appointments  Illegal. 

—  Conner  v.  Canter,  15  Ind.  App.  690;  Hager 
v.  Catlin,  18  Hun  (N.  Y.)  448.  Compare  Stout 
v.  Ennis,  28  Kan.  706. 

2.  See  infra,  this  title.  Agreements  Affecting 
Public  Duties  of  Citizens  —  Contracts  A ffecting 
Purity  of  Public  Elections. 

3.  Lobbying  Contracts  Held  Illegal —  United 
States.  —  Marshall  v.  Baltimore,  etc.,  R.  Co., 
16  How.  (U.  S.)  314,  affirming  Taney  (U.  S.) 
204;  Usher  v.  McBratney  3  Dill.  (U.  S.)38s; 
Trist  v.  Child,  21  Wall.  (U.  S.)  441;  Provi- 
dence Tool  Co.  v.  Norris,  2  Wall.  (U.  S.)  45; 
Hayward  v.  Nordberg  Mfg.  Co.,  85  Fed.  Rep. 
4;  Hillyer  v.  Travers,  (N.  Y.  C.  PI.  1838)  1 
Am.  L.  R.  146. 

Alabama.  —  Boyd  v.  Barclay,  I  Ala.  34,  34 
Am.  Dec.  762;  Hunt  v.  Test,  8  Ala.  719,  42 
Am.  Dec.  659. 

California.  —  Martin  v.  Wade,  37  Cal.  168. 

District  of  Columbia.  —  Weed  v.  Black,  2 
MacArthur  (D.  C.)  268. 

Illinois.  —  Bermudez  Asphalt  Paving  Co.  v. 
Critchfield,  62  III.  App.  221;  Goodrich  v.  Ten- 
ney,  144  III.  422,  36  Am.  St.  Rep.  459;  Cook  v. 
Shipman,  24  111.  614. 

Indiana. — Judah  v.  Vincennes  University, 
23  Ind.  272. 

Kansas.  —  McBratney  v.  Chandler,  22  Kan. 
692,  31  Am.  Rep.  213;  Kansas  Pac.  R.  Co.  v. 
McCoy,  8  Kan.  543. 

Kentucky.  —  Wood  v.  McCann,  6  Dana  (Ky.) 
366. 

Louisiana.  —  Gil  v.  Williams,  12  La.  Ann. 
219,  68  Am.  Dec.  767;  Burncy  v.  Ludeling,  47 
La.  Ann.  73. 

Massachusetts.  —  Fuller  v.  Dame,  18  Pick. 
(Mass.)  472. 

Michigan.  —  Long  v.  Battle  Creek,  39  Mich. 
323,  33  Am.  Rep.  384. 

Minnesota.  —  Houlton  v.  Dunn,  60  Minn.  26, 
51  Am.  St.  Rep.  493. 

New  Jersey.  —  Everson  7/.  Pitney,  40  N.  J. 
Eq.  543. 

New  York.  —  Milbank  v.  Jones,  127  N.  Y. 
370.  24  Am.  St.  Rep.  454;  Brown  v.  Brown,  34 
Barb.  (N.  Y.)  533;  McKee  v.  Clency,  (Supm. 
Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  144,  Mills  v. 
Mills.  40  N.  Y.  543,  100  Am.  Dec.  535,  affirm- 
ing 36  Barb.  (N.  Y.)  474;  Chcscbrough  v.  Con- 
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over,  140  N.  Y.  382;  Harris  v.  Simonson,  28 
Hun  (N.  Y.)  318;  Cary  v.  Western  Union  Tel. 
Co.,  47  Hun  (N.  Y.)  610;  Gray  v.  Hook,  4  N. 
Y.  449;  Russell  v.  Burton,  66  Barb.  (N.  Y.) 
539;  Rose  v.  Truax,  21  Barb.  (N.  Y.)  361; 
Sedgwick  v.  Stanton,  14  N.  Y.  289;  Harris  v. 
Roof,  10  Barb.  (N.  Y.)  489. 

Oregon.  —  Sweeney  v.  McLeod,  15  Oregon 
330. 

Pennsylvania.  —  Hunter  v.  Nolf,  71  Pa.  St. 
284;  Filson  v.  Himes,  5  Pa.  St.  452,  47  Am- 
Dec.  422;  Hatzfield  v.  Gulden,  7  Watts  (Pa.) 
152,  32  Am.  Dec.  750;  Clippinger  v.  Hep- 
baugh,  5  W.  &  S.  (Pa.)  315,  40  Am.  Dec.  519; 
Spalding  v.  Ewing,  149  Pa.  St.  375,  34  Am.  St. 
Rep.  608. 

Vermont.  —  Powers  v.  Skinner,  34  Vt.  281, 
80  Am.  Dec.  677;  Barron  v.  Tucker,  53  Vl. 
340,  38  Am.  Rep.  684. 

Virginia. — Com.  v.  Callaghan,  2  Va.  Cas. 
460. 

Wisconsin.  —  Houlton  v.  Nichol,  93  Wis. 
393.  37  Am.  St.  Rep.  928;  Chippewa  Valley, 
etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  75  Wis. 
224;  Bryan  v.  Reynolds,  5  Wis.  200,  68  Am. 
Dec.  55. 

Canada. — Cameron  v.  Heward,  11  Quebec 
Super.  Ct.  392. 

See  also  Macgregor  v.  Dover,  etc.,  R.  Co.. 
18  Q.  B.  618,  8i  E.  C.  L.  618;  East  Anglian  R. 
Co.  v.  Eastern  Counties  R.  Co.,  16  Jur.  249. 

4.  Subordinate  Legislative  Bodies.  —  Hayward 
v.  Nordberg  Mfg.  Co.,  85  Fed.  Rep.  4;  Ber- 
mudez Asphalt  Paving  Co.  v.  Critchfield,  62 
111.  App.  221;  Wilbur  v.  New  York  Electric 
Consir.  Co.,  58  N.  Y.  Super.  Ct.  539.  Compare 
Milbank  v.  Jones,  127  N.  Y.  370,  24  Am.  St. 
Rep.  454. 

Consideration  for  Signing  Petition  for  Street 
Paving.  —  An  agreement  for  a  consideration  to 
sign  a  petition  as  one  of  the  owners  of  prop- 
erty fronting  on  a  street,  the  consent  of  such 
signer  being  necessary  to  the  granting  of  per- 
mission by  the  common  council  for  the  laying 
of  a  street-railway  track  therein,  is  an  agree- 
ment to  influence  the  common  council  and  for 
that  reason  is  unlawful.  Doanc  v.  Chicago 
City  R.  Co.,  160  111.  22. 

Influencing  Diroctors  of  Corporation.  —  In  Davi- 
son v.  Seymour,  1  Bosw.  (N.  Y.)  88,  a  contract 
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Character  of  Legislation.  —  The  character  of  the  act  to  be  passed  is  immaterial; 
that  is,  a  contract  for  the  rendition  of  lobbying  services  is  equally  illegal 
whether  the  act  to  be  passed  is  a  public  or  a  private  act.1 

Prevention  of  Legislation.  —  And  a  contract  for  the  rendition  of  such  services  in 
preventing  the  passage  of  an  act  by  a  legislative  body  is  equally  illegal  as  a 
contract  for  the  rendition  of  such  services  to  secure  the  passage  of  an  act.2 

b.  What  Services  Not  Improper  —  Drafting  and  Explaining  proposed  Bills, 
etc  —  It  is,  however,  the  right  of  every  citizen  who  is  interested  in  any  pro- 
posed legislation  to  employ  a  paid  agent  to  collect  evidence  and  facts,  to  draft 
his  bill  and  explain  it  to  any  committee,  or  to  any  member  thereof  or  of  the 
legislature,  fairly  and  openly,  and  ask  to  have  it  introduced;  -and  contracts 
which  do  not  provide  for  more,  and  services  which  do  not  go  farther,  violate 
no  principle  of  law  or  rule  of  public  policy.3  And  in  such  a  case  it  has  been 
held  immaterial  that  the  person  rendering  such  services  was  not  a  member  of 
the  legal  profession.4 

Secret  Agents.  —  Where,  however,  agents  are  employed  to  render  services 
otherwise  proper  in  advocating  the  passage  of  legislative  acts,  it  has  been  held 
necessary,  to  prevent  the  contract  from  being  illegal,  that  they  disclose  their 
agency  and  appear  in  their  true  character.5 

c.  Private  Solicitation  of  Legislators.  —  It  has  been  held  that  con- 
tracts to  labor  in  any  form  privately  with  legislators  out  of  the  legislative 
halls,  in  order  to  influence  their  action  in  regard  to  proposed  legislation,  are 


illegal.6 

for  the  use  of  the  personal  influence  of  the 
promisee  in  influencing  the  action  of  ihe  direct- 
ors of  a  corporation  was  said  to  be  on  the  same 
footing  as  such  contracts  for  influencing  the 
action  of  legislators. 

1.  Character  of  Legislation.  —  Trist  v.  Child, 
21  Wall.  (U.  S.)  441;  Wood  v.  McCann,  6  Dana 
(Ky.)  366;  Frost  v.  Belmont,  6  Allen  (Mass.) 
152;  Spalding  v.  Ewing,  149  Pa.  St.  375,  34 
Am  St.  Rep.  608;  Clippinger  v.  Hepbaugh,  5 
W.  &  S.  (Pa.)  315,  40  Am.  Dec.  519;  Powers  v. 
Skinner,  34  Vt.  274,  80  Am.  Dec.  677. 

In  Sweeney  v.  McLeod,  15  Oregon  330,  a 
contract  for  lobbying  services  in  preventing 
the  passage  of  an  act  prohibiting  the  catching 
of  fish  in  a  certain  manner  was  held  to  be 
illegal. 

Act  Incorporating  Municipality.  —  In  Frosts. 
Belmont,  6  Allen  (Mass.)  152,  a  contract  for 
the  rendition  of  lobbying  services  in  securing 
the  passage  of  an  act  for  the  incorporation  of 
a  municipality  was  held  illegal. 

Act  Legalizing  Divorce  and  Remarriage.  —  In 
Wood  v.  McCann,  6  Dana  (Ky.)  366,  a  contract 
for  the  rendition  of  lobbying  services  in  secur- 
ing the  passage  of  a  legislative  act  legalizing 
the  promisor's  divorce  from  a  former  wife  and 
his  subsequent  remarriage  was  held  illegal. 

2.  Prevention  of  Legislation.  —  Usher  v.  Mc- 
Bratney,  3  Dill.  (U.  S.)  385. 

3.  Drafting  and  Explaining  Proposed  Bills,  etc. 
—  United  Slates.  —  Marshall  v.  Baltimore,  etc., 
R.  Co.,  16  How.  (U.  S.)  314;  Usher  v.  McBrat- 
ney,  3  Dill.  (U.  S.)  385;  Trisi  v.  Child,  21 
Wall.  (U.  S.)  441. 

Alabama.  —  Hunt  v.  Test,  8  Ala.  713,  42  Am. 
Dec.  659. 

California.  —  Folt7  v.  Cogswell,  86  Cal.  542; 
Miles  v.  Thorne,  38  Cal.  335,  99  Am.  Dec.  384. 

District  of  Columbia.  —  Weed  v.  Black,  2 
MacArthur  (D.  C.)  268. 

Indiana.  — Coquillard  v.  Bearss,  21  Ind.  479, 
83  Am.  Dec.  362. 


Kansas.  —  Barber  Asphalt  Paving  Co.  v. 
Botsford,  56  Kan.  532;  McBrainey  v.  Chand- 
ler, 22  Kan.  692,  31  Am.  Rep.  213. 

Kentucky.  —  Arthur  v.  Dayton,  4  Ky.  L. 
Rep.  831;  Wood  v.  McCann, 'fi  Dana  (Ky.)  366. 

Maryland.  —  Wildey  v.  Collier,  7  Md.  273,  61 
Am.  Dec.  346. 

Massachusetts. — Barry  zvCapen,  151  Mass.  99. 
Missouri.  —  Strathmann  v.  Gorla,  14  Mo. 
App.  1. 

New  York.  —  Russell  v.  Burton,  66  Barb. 
(N.  Y.)  539;  Sedgwick  v.  Stanton,  14  N.  Y. 
289;  Lyon  v.  Mitchell,  36  N.  Y.  235,  93  Am. 
Dec.  502;  Chesebrough  v.  Conover,  140  N.  Y. 
382;  Jenkins  v.  Hooker,  19  Barb.  (N.  Y.)  435; 
Brown  v.  Brown,  34  Barb.  (N.  Y.)  533;  Hen- 
drickson  v.  Bender,  5  N.  Y.  Wkly.  Dig.  466; 
Cary  v.  Western  Union  Tel.  Co.,  47  Hun  (N. 
Y.)  610;  Hillyer  v.  Travers,  (N.  Y.  C.  PI.  1838) 
1  Am.  L.  R.  146.  See  also  Wintermute  v. 
Cooke,  7  Hun  (N.  Y.)  476. 

Pennsylvania.  —  Spalding  v.  Ewing,  9  Pa. 
Co.  Ct.  471,  reversed  149  Pa.  St.  375,  34  Am. 
St.  Rep.  608. 

Vermont.  —  Powers  v.  Skinner,  34  Vt.  274, 
80  Am.  Dec.  677. 

Virginia.  —  Yates  v.  Robertson,  80  Va.  475. 
Wisconsin.  —  Houlton  v.    Niche! ,    93  Wis. 
393,  57  Am.  St.  Rep.  928;  Bryan  v.  Reynolds, 
5  Wis.  200,  68  Am.  Dec.  55. 

4.  Person  Not  Member  of  Legal  Profession.  — 
Houlton  v.  Nichol,  93  Wis.  393,  57  Am.  St. 
Rep.  928. 

5.  Duty  to  Disclose  Agency.  —  Marshall  v. 
Baltimore,  etc.,  R.  Co.,  16  How.  (U.  S.)  314, 
affirming  Taney  (U.  S.)  204,  16  Fed.  Cas.  No. 
9,124. 

6.  Private  Solicitation  of  Legislators.  —  Harris 

v.  Roof.  10  Barb.  (N.  Y.)  489;  Sedgwick  v. 
Stanion,  14  N.  Y.  289;  McKee  v.  Cheney, 
(Supm.  Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  144. 
See,  however,  Foltz  v.  Cogswell,  S6  Cal.  542; 
Miles  v.  Thorne,  38  Cal.  335,  99  Am.  Dec.  384. 
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d.  Contingent  Compensation.  —  Contracts  for  a  contingent  compensa- 
tion in  procuring  the  passage  of  a  legislative  act  have  been  held  illegal,  even 
though  the  parties  did  not  contemplate  the  rendition  of  improper  services,  and 
though  no  improper  services  were  in  fact  rendered.1  The  reason  for  such  rule 
obviously  is  the  tendency  of  the  contract  to  place  the  person  rendering  the 
services  under  an  incentive  to  use  improper  influences  in  securing  the  passage 
of  the  act.2 

e.  Services  Partly  Illegal. — Where  an  entire  contract  provides  for 
the  rendition  of  services  before  a  legislative  body,  part  of  which  are  proper 
and  part  of  which  are  improper,  the  whole  contract  is  illegal,  and  recovery 
cannot  be  had  for  the  value  of  the  services  which  were  proper.3 

/.  Presumption  as  to  Legality  of  Services.  —  Where  the  contract 
does  not  show  on  its  face  the  character  of  the  services  to  be  rendered,  it  seems 
that  the  better  doctrine  is  that  it  will  not  be  presumed  that  the  services  were 
improper.4  Still,  it  has  been  held  that  services  in  procuring  legislation  should 
clearly  appear  to  be  legal  or  they  cannot  be  recognized  as  the  basis  of  a  legal 
claim.5 

6.  Contracts  Tending  to  Dereliction  of  Duty  on  Part  of  Public  Officers  —  a.  In 

General.  —  It  is  a  general  rule  that  contracts  which  place  the  individual 
interests  of  public  officers  in  conflict  with  their  duty  to  the  public,  or  other- 
wise place  them  under  an  inducement  to  act  in  violation  of  such  duty,  are 
illegal.6 


1.  Contingent  Compensation —  United  States. — 
Trist  v.  Child,  21  Wall.  (U.  S.)  441;  Marshall 
v.  Baltimore,  etc.,  R.  Co.,  16  How.  (U.  S.)  314. 

District  of  Columbia.  —  Weed  v.  Black,  2 
MacArthur  (D.  C.)  268. 

Illinois.  —  Bermudez  Asphalt  Paving  Co.  v. 
Critchfield,  62  111.  App.  221. 

Indiana.  —  Coquillard  v.  Bearss,  21  Ind. 
479,  83  Am.  Dec.  362. 

Kentucky.  —  Wood  v.  McCann,  6  Dana  (Ky.) 
367. 

Louisiana.  —  Gil  v.  Williams,  12  La.  Ann. 
219,  63  Am.  Dec.  767. 

New  York.  —  Rose  v.  Truax,  21  Barb.  (N. 
Y.)  361;  Mills  v.  Mills,  36  Barb.  (N.  Y.)  474, 
affirmed  40  N.  Y.  543,  100  Am.  Dec.  535. 

Pennsylvania.  —  Spalding  v.  Ewing,  149  Pa. 
St.  375,  34  Am.  St.  Rep.  608,  reversing  9  Pa. 
Co.  Ct.  471;  Clippinger  v.  Hepbaugh,  5  W.  & 
S.  (Pa.)  315,  40  Am.  Dec.  519. 

Wisconsin.  —  Bryan  v.  Reynolds,  5  Wis.  200, 
68  Am.  Dec.  55;  Chippewa  Valley,  etc.,  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  75  Wis.  224. 

Canada.  —  Cameron  v.  Heward.  11  Quebec 
Super.  Ct.  392. 

But  compare  Denison  v.  Crawford  County, 
48  Iowa  211;  f  1 011 1  ton  v.  N'ichol,  93  Wis.  393, 
57  Am.  St.  Rep.  928. 

"  All  Reasonable  and  Proper  Assistance."  —  In 
Chippewa  Valley,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  224,  a  contract  between 
two  railway  companies,  by  which  one  agreed 
to  render  all  reasonable  and  proper  assist- 
ance "  which  it  mitfht  be  able  to  give  in  pro 
curing  a  legislative  grant  of  lands  to  the  other 
railway  company,  in  which  the  consideration 
to  be  paid  to  the  former  was  contingent  upon 
securing  the  tfrani,  was  held  to  be  illegal. 

2.  Reasons  for  Doctrine.  —  Sec  Clippinger  v. 
Hepbaugh,  5  W.  &  S.  (Pa.)  315,  40  Am.  Dec. 
519- 

Champertous  Agreement. —  In  Coquillard  v. 

Bearss,  21  Ind.  479,  83  Am.  Dec.  362,  it  was 
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held  that  an  agreement  to  prosecute  a  claim 
before  the  legislature  and  to  bear  the  expenses 
thereof  was  illegal  as  a  champertous  agree- 
ment. See  the  title  Champerty  and  Mainte- 
nance, vol.  5,  p.  815. 

3.  Services  Partly  Legal.  —  Trist  v.  Child,  21 
Wall.  (U.  S.)  441;  McBratney  v.  Chandler,  22 
Kan.  692,  31  Am.  Rep.  213;  Rose  v.  Truax, 
21  Barb.  (N.  Y.)  361 ;  Brown  v.  Brown,  34  Barb. 
(N.  Y.)  533;  Cary  v.  Western  Union  Tel.  Co., 
47  Hun  (N.  Y.)  610.  See  infra,  this  title, 
Entire  and  Divisible  Contracts  as  Affected  by 
Partial  Illegality. 

4.  Legality  of  Services  Presumed.  —  Salinas  v. 
Stillman,  66  Fed.  Rep.  677;  Barker  v.  Cairo, 
etc.,  R.  Co.,  3  Thomp.  &  C.  (N.  Y.)  328.  See 
also  Chesebrough  v.  Conover,  66  Hun  (N.  Y.) 
634,  21  N.  Y.  Supp.  566;  Barry  v.  Capen,  151 
Mass  99. 

6.  Powers  v.  Skinner,  34  Vt.  274,  80  Am. 
Dec.  677.  See  also  Hunt  v.  Test,  8  Ala.  713, 
42  Am.  Dec.  659;  Harris  v.  Simonson,  28  Hun 
(N.  Y.)  318. 

Where  the  Contract  Required  the  Agent  to  "Do 
All  in  His  Power"  to  secure  the  passage  of  a 
private  act,  it  was  held  that  it  must  be  affirma- 
tively shown  that  the  services  contemplated 
were  those  which  could  be  properly  rendered. 
Hunt  v.  Test,  8  Ala.  715,  42  Am.  Dec.  659. 

6.  Contracts  Tending  to  Dereliction  of  Official 
Duty  —  England.  —  Stotesbury  v.  Smith,  2 
Burr.  924. 

United  States.  —  Brown  v.  Tarkington,  3 
Wall.  (U.  S.)  377;  Bartlc  v.  Nutt,  4  Pet.  (U.  S.) 
184;  Mcguirc  v.  Corwine,  101  U.  S.  108;  Os- 
canyan  v.  Winchester  Repeating  Arms  Co., 
103  U.  S.  261. 

California. — Valentine  v.  Stewart,  15  Cal. 
387;  Spencc  v.  Harvey,  22  Cal.  336,  83  Am. 
Dec.  69;  Edwards  v.  Estell,  48  Cal.  194. 

Illinois.  — Cook  v.  Shipman,  51  111.  316,  24 
III.  614;  Kimball      Yates,  14  111.  464. 

Indiana.  —  Brown  v.  Ewing,  19  Ind.  373; 
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Officers  of  Foreign  Government.  ■ — ■  This  rule  is  equally  applicable  to  contracts  tend- 
ing to  a  breach  of  a  duty  on  the  part  of  foreign  officers  to  their  governments.1 
Officer  Occupying  Purely  Honorary  Position  —  Customs  of  Foreign  Government.  —  N  or  is 

the  rule  altered  by  the  fact  that  the  official  occupies  a  position  purely  hon- 
orary, nor  by  the  fact  that  the  contract  does  not  contravene  the  policy  or  laws 
of  his  country.  Contracts  permissible  by  other  countries  are  not  enforceable 
in  the  courts  of  the  United  States  if  they  violate  the  laws,  morality,  or  policy 
of  the  latter.* 

Officer  Not  Actually  Corrupted.  —  In  determining  the  validity  of  the  contract,  its 
actual  effect  upon  the  officer  is  immaterial,  and  therefore  the  fact  that  the 
contract  did  not  actually  have  any  corrupting  influence  upon  the  officer  will  not 
relieve  it  of  illegality.3 

Contract  Must  Affect  Official  Duties.  —  A  contract,  to  be  illegal  within  this  rule, 
must,  generally  speaking,  pertain  to  the  performance  of  the  official  duties  of 
the  officer.4  But  though  the  official  duties  of  the  officer  are  not  directly 
involved,  yet  if  the  contract  places  the  officer  under  an  inducement  not  to 
give  impartial  advice  to  his  government,  where  the  government  is  authorized 
in  relying  on  his  fidelity  to  its  interest,  the  contract  has  been  held  illegal 
though  the  giving  of  the  advice  in  question  was  not  strictly  within  the  officer's 
official  duties.5 

b.  Consideration  of  Contract  Breach  of  Official  Duty  —  (i)  In 
General.  —  A  contract  the  consideration  of  which  is  an  express  engagement 
on  the  part  of  a  public  officer  to  perform  an  unlawful  act  or  otherwise  commit 
a  breach  of  his  official  duty  is  of  course  illegal.6 


Stropes  v.  Greene  County,  72  Ind.  42;  Brown 
v.  Columbus  First  Nat.  Bank,  137  Ind.  655; 
Root  v.  Stevenson,  24  Ind  115. 

Kentucky.  —  Lucas  v.  Allen,  80  Ky.  681. 

Louisiana.  — Cummings  v.  Saux,  30  La. 
Ann.  207. 

Massachusetts.  —  New  England  Marine  Ins. 
Co.  v.  De  Wolf,  8  Pick.  (Mass.)  56. 

Michigan.  —  O'Hara  v.  Carpenter,  23  Mich. 
410,  g  Am.  Rep.  89;  Eberts  v.  Selover,  44 
Mich.  519,  38  Am.  Rep.  278;  Weber  v.  Weber, 
47  Mich.  569;  Thomas  v.  Caulkett,  57  Mich. 
392,  58  Am.  Rep.  369;  Snyder  v.  Willey,  33 
Mich.  483;  Robinson  v.  Patterson,  71  Mich. 
141. 

Mississippi  —  Meridian  Waterworks  Co.  v. 
Schulherr,  (Miss.  1892)  17  So.  Rep.  167;  Ordi- 
neal  v.  Barry,  24  Miss.  9. 

New  Hampshire.  —  Hovey  v.  Blanchard,  13 
N.  H.  145. 

New  Jersey.  —  Hope  v.  Linden  Park  Blood 
Horse  Assoc.,  58  N.J.  L.  627,  55  Am.  St.  Rep. 
614. 

New  York.  —  Knowlton  v.  Congress,  etc., 
Spring  Co.,  57  N.  Y.  534;  Richardson  v.  Cran- 
dall,  48  N.  Y.  348;  Gray  v.  Hook,  4  N.  Y.  449; 
Satterlee  v.  Jones,  3  Duer  (N.  Y  )  102;  Whit- 
aker  v.  Cone,  2  Johns.  Cas.  (N.  Y.)  58;  Web- 
bers v.  Blunt,  19  Wend.  (N.  Y.)  188,  32  Am. 
Dec.  445;  Winter  v.  Kinney,  1  N.  Y.  365. 

Ohio.  —  Cincinnati,  etc.,  R.  Co.  v.  Morris,  3 
Ohio  Dec.  479;  McCortle  v.  Bates,  29  Ohio  St. 
419,  23  Am.  Rep.  758. 

Pennsylvania.  —  Goodyear  v.  Brown,  155  Pa. 
St.  514,  35  Am.  St.  Rep.  903. 

Use  of  "  Go-between."  —  The  fact  that  a  con- 
tract executed  for  the  purpose  of  influencing 
an  officer  in  the  discharge  of  his  duty  was 
not  directly  entered  into  with  the  officer,  but 
instead  a  "  go-between  "  was  used,  does  not 
relieve  the  contract  of  its  illegality.  Cook 
f.  Shipman,  51  111.  316. 


Benefit  to  Wife  of  Officer.  —  The  rule  of  the 
text  has  been  applied  to  a  case  where  the 
benefit  was  to  inure  to  the  wife  of  such  officer. 
Thus,  where  a  local  commissioner  on  a  slate 
road  made  a  contract  in  his  wife's  name  with 
the  contractor,  providing  for  the  conveyance 
to  the  wife  of  certain  lands  reserved  on  the 
slate  road  contract,  when  they  should  be  pat- 
ented by  the  state,  such  contract  was  held  to 
be  illegal.  Robinson  v.  Patterson,  71  Mich. 
141. 

Contract  Between  Distiller  and  United  States 
Storekeeper.  —  An  agreement  between  a  pro- 
prietor of  a  distillery  and  an  officer  of  the  in- 
ternal revenue  service  charged  with  watching 
the  distillery,  that  the  officer  will  pay  to  the 
proprietor  a  monthly  sum  so  long  as  the  latter 
carries  on  the  distillery,  is  void  as  against  pub- 
lic policy,  as  tending  to  corrupt  the  officer. 
Caton  v.  Stewart,  76  N.  Car.  357. 

1.  Consul-General  of  Foreign  Government  — 
Commissions  on  Sales.  —  Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  261,  affirming 
15  Blatchf.  (U.  S.)  79- 

2.  Honorary  Position  —  Consent  or  Custom  of 
Foreign  Country.  —  Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  261. 

3.  Actual  Effect  of  Contract  Immaterial. — 
Spence  v.  Harvey,  22  Cal.  336,  83  Am.  Dec.  69; 
Elkhart  County  Lodge  v.  Crary,  98  Ind.  242, 
49  Am.  Rep.  746;  Brown  v.  Columbus  First 
Nat.  Bank,  137  Ind.  655;  Cincinnati,  etc.,  R. 
Co.  v.  Morris,  3  Ohio  Dec.  479. 

4.  Contract  Must  Affect  Official  Duties.  —  Wat- 
kins  v.  State,  151  Ind.  123;  Edmunds  v.  Bul- 
lett,  59_N.  J.  L.  312. 

5.  Oscanyan  v.  Winchester  Repeating  Arms 
Co.,  103  U.  S.  261. 

6.  Consideration  of  Contract  Breach  of  Official 
Duty  —  England.  —  Stotesbury  v.  Smith,  % 
Burr.  924. 

Alabama.  —  James  v.  Hendree,  34  Ala.  488. 
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(2)  Indemnity  Contracts.  —  The  question  as  to  the  validity  of  contracts  the 
consideration  of  which  is  the  commission  of  a  known  unlawful  act  by  a  public 
officer,  or  the  omission  to  perform  an  official  duty,  has  chiefly  arisen  in  the 
case  of  contracts  indemnifying  the  officer  against  liability  arising  therefrom ; 
and  such  contracts  have  as  a  rule  been  held  illegal.1 

Past  Neglect  of  Duty.  —  A  distinction  has  been  taken  as  to  contracts  to  indem- 
nify an  officer  from  liability  for  past  neglect  of  duty,  and  such  contracts  have 
been  held  legal.2 

Officer  Acting  in  Good  Faith.  —  And  if  the  action  of  the  officer  is  taken  in  good 
faith  and  under  the  belief  that  it  is  lawful,  there  being  a  bona  fide  dispute  in 
regard  to  his  official  duty,  he  may  legally  receive  indemnity  against  liability 
therefor.3 

c.  Sale  of  Personal  Influence  with  Public  Officers.  —  Public 
policy  forbids  that  personal  influence  with  public  officers,  to  induce  them  to 
grant  favors  or  privileges,  should  be  made  a  subject  of  sale,  and  all  contracts 
for  compensation  for  the  use  of  such  influence  with  such  officers  are  held 


Illinois.  —  Lake  Fork  Special  Drainage  Dist. 
v.  People,  138  111.  87. 

Indiana.  —  Kenworthy  v.  Stringer,  27  Ind. 
498. 

Iowa. — Cass  County  v.  Beck,  76  Iowa  487; 
Cole  v.  Parker,  7  Iowa  168,  71  Am.  Dec.  439. 

Maine.  —  Hodsdon  v.  Wilkins,  7  Me.  113,  20 
Am.  Dec.  347. 

Massachusetts.  —  Denny  v.  Lincoln,  5  Mass. 
385;  Bills  v.  Comstock,  12  Met.  (Mass.)  468; 
Kingsbury  v.  Ellis,  4  Cush.  (Mass.)  578;  Fos- 
ter v.  Clark,  19  Pick.  (Mass.)  329. 

Missouri.  —  Parsons  v.  Randolph,  21  Mo. 
App.  353;  Harrington  v.  Crawford,  136  Mo. 
467,  58  Am.  St.  Rep.  653. 

Tennessee.  —  Barnes  v.  Jackson,  2  Sneed 
(Tenn.)4i6. 

Vermont.  —  Gleason  v.  Briggs,  28  Vt.  135; 
Hopkinson  v.  Holmes,  18  Vt.  18;  Stevens  v. 
Webb,  2  Vt.  344. 

Compare  U.  S.  v.  Windom,  137  U.  S.  636. 

Payment  of  Taxes  by  Services  to  Sheriff.  — 
A  collector  of  taxes  can  receive  nothing  but 
money  in  payment  of  taxes,  and  therefore  a 
contract  between  a  sheriff  and  a  taxpayer,  by 
which  the  taxpayer  is  to  act  as  the  sheriff's 
attorney  at  a  fixed  sum,  to  be  applied  on  the 
taxpayer's  taxes,  is  against  public  policy,  and 
a  court  will  not  apply  it  as  payment  on  the 
taxes.  Miller  v.  Wisener,  45  W.  Va.  59.  See 
the  title  Taxation. 

Holding  Up  Execution.  —  In  Barnes  v.  Jack- 
son, 2  Sneed  (Tenn.)  416,  a  contract  between 
the  officer  and  an  execution  debtor  that  the 
officer  should  hold  up  the  execution  beyond 
the  return  day,  upon  the  condition  that  ihe 
debtor  would  pay  his  commissions,  was  held 
illegal. 

1.  Indemnification  of  Public  Officers  —  England. 
—  Martyn  v.  Biithman,  Yelv.  197. 

Alabama.  —  Prewitt  v.  Garrett,  6  Ala.  128,  41 
Am.  Dec.  40. 

California.  —  Stark  v.  Raney,  18  Cal.  622. 

Iowa.  — Cole  v.  Parker,  7  Iowa  167,  71  Am. 
Dec.  439 

Kentucky.  —  Wright  v.  Gardner,  98  Ky. 
454- 

Maine.  —  Hodsdon  v.  Wilkins,  7  Me.  113,  20 
Am.  Dec.  347. 

Massachusetts.  —  Ayer  v.  Hulchins,  4  Mass. 
370,  3  Am.  Dec.  232;   Churchill  v.  Perkins,  5 


Mass.  541;  Barnes  v.  Greenleaf,  Quincy 
(Mass.)  41;  Denny  v.  Lincoln,  5  Mass.  385. 

Missouri.  —  McCartney  v.  Shepard,  21  Mo. 
573,  64  Am.  Dec.  250;  Harrington  v.  Craw- 
ford, 61  Mo.  App.  221,  affirmed  136  Mo.  467,  58 
Am.  St.  Rep.  653. 

New  York.  —  Webbers  v.  Blunt,  19  Wend. 
(N.  Y.)  188,  32  Am.  Dec.  445;  Winter  v  Kin- 
ney, 1  N.  Y.  365. 

Pennsylvania.  —  Weckerly  v.  German  Lu- 
theran Congregation,  3  Rawle  (Pa.)  172. 

Tennessee. —  Hunter  v.  Agee,  5  Humph. 
(Tenn.)  57. 

Forbearance  to  Levy  Attachment.  —  In  Foster 
V.  Clark,  19  Pick.  (Mass.)  329.  a  promissory 
note  given  to  an  officer  in  consideration  of  his 
forbearance  to  levy  an  attachment  upon  per- 
sonal property  of  a  third  person  on  a  writ 
against  such  third  person  was  held  not  to  be 
illegal  as  a  contract  given  to  induce  the  officer 
to  neglect  his  duty.  In  this  case  the  court 
sustained  the  contract  as  one  in  the  nature  of 
a  receipt  given  by  the  receiptor  in  case  of 
property  attached.  This  case,  however,  seems 
to  go  to  the  extreme,  and  was  expressly  disap- 
proved in  Harrington  v.  Crawford,  136  Mo. 
467,  58  Am.  St.  Rep.  653,  wherein  a  bond  to 
indemnify  a  sheriff  for  his  omission  to  execute 
a  final  process  of  restitution  was  held  to  be 
illegal. 

2.  Past  Neglect  of  Duty. —  Hall  v.  Huntoon, 
17  Vt.  244,  44  Am.  Dec.  332. 

3.  Officer  Acting  in  Good  Faith  —  Disputed 
Right  —  California.  —  Stark  v.  Raney,  18  Cal. 
622 

Massachusetts.  —  Marsh  v.  Gold,  2  Pick. 
(M  ass.)  285;  Train  v.  Gold,  5  Pick.  (Mass.) 
380. 

Mississippi.  —  Shotwell  v.  Hamblin,  23  Miss. 
156.  55  Am.  Dec.  83. 

Missouri.  —  McCartney  v.  Shepard,  21  Mo. 
573,  64  Am.  Dec.  250. 

New  Hampshire.  —  Pike  v.  Middlcton,  12  N. 
H.  278. 

Ohio.  —  Miller  v.  Rhoadcs,  20  Ohio  Si.  494. 
Canada.  —  Ballard  v.  Pope,  3  U.  C.  Q.  B. 
317;   Robertson  v.  Broadfoot,  It  U.  C.  G\  B. 
407. 

For  a  Full  Discussion  of  the  legality  of  in- 
demnity contracts,  see  the  title  Indkmnity 
Contracts. 
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illegal;1  and  this  is  especially  true  where  such  influence  is  to  be  used  for 
thr  purpose  of  inducing  an  officer  to  violate  his  official  duty.8  If,  however, 
the  contract  was  entered  into  for  the  influence  of  the  promisee  in  inducing  the 
officer  to  grant  to  the  promisor  merely  his  legal  rights,  and  not  a  privilege  or 
favor,  it  has  been  held  that  such  contract  is  not  illegal.3 

d.  Employment  of  Agents  to  Negotiate  Sales  to  or  Contracts 
wi  th  Government — (i)  In  General.  —  Contracts  for  the  employment  of 
agents  to  negotiate  sales  to  or  to  procure  contracts  with  the  government,  where 
the  accomplishment  of  such  object  is  to  be  brought  about  by  the  use  of  per- 
sonal influence  with  an  officer  of  the  government,  are  universally  held  to  be 
illegal ;  *  and  the  Supreme  Court  of  the  United  States  held  in  an  early  case 
that  all  agreements  for  compensation  to  agents  to  procure  contracts  with  the 
government  were  illegal,  irrespective  of  the  means  to  be  used  by  the  agent  to 
secure  the  contract,  as  the  tendency  of  such  contracts  was  to  introduce  the 
element,  of  personal  solicitation  of  the  public  officer.5 

Employment  of  Legitimate  Agents  Allowed.  —  This  extreme  doctrine,  however,  has 
not  been  followed,  and  the  right  of  all  persons  to  be  heard  before  any  officer 
or  department  of  the  government  through  agents  has  been  affirmed,  and  the 
legality  of  contracts  for  the  employment  of  legitimate  agents  for  the  negotiat- 
ing of  business  with  the  government  has  been  sustained,  where  no  corrupting 
influences  were  to  be  used  by  the  agent.6 


1.  Sale  of  Personal  Influence  with  Officers  Pro- 
hibited —  United  States.  —  Providence  Tool  Co. 
v.  Norris,  2  Wall.  (U.  S.)  45;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.,  103  U.  S.  261. 
affirming  15  Blatchf.  (U.  S.)  79. 

Illinois.  —  Cook  v.  Shipman,  24  111.  614; 
Doane  v.  Chicago  City  R.  Co.,  160  111.  22. 

Indiana.  —  Elkhart  County  Lodge  v.  Crary, 
98  Ind.  238,  49  Am.  Rep.  746. 

Kentucky.  —  Hutchen  v.  Gibson,  1  Bush 
(Ky.)27i. 

Michigan.  —  Hannah  v.  Fife,  27  Mich.  172; 
Beal  v.  Polhemus,  67  Mich.  130. 

Minnesota.  —  Houlton  v.  Dunn,  60  Minn.  26, 
51  Am.  St.  Rep.  493.  , 

New  York.  —  Wall  v.  Charlick,  8  N.  Y.  Leg. 
Obs.  230;  Lyon  v.  Mitchell,  36  N.  Y.  235,  93 
Am.  Dec.  502;  Pease  v.  Walsh,  39  N.  Y. 
Super.  Ct.  514. 

Washington.  —  Boyd  v.  Cochrane,  18  Wash. 
281. 

Wisconsin.  —  Houlton  v.  Nichol,  93  Wis. 
393.  57  Am.  St.  Rep.  928. 

See  also  Bowman  v.  Coffroth,  59  Pa.  St.  19. 

Appointments  to  Office.  —  The  rule  prohibiting 
the  sale  of  personal  influence  with  public  offi- 
cers is  chiefly  exemplified  in  the  cases  where 
such  influence  is  to  be  used  to  secure  an  ap- 
pointment to  office.  See  supra,  this  section, 
Traffic  in  Public  Offices  —  Office  Brokerage. 

2.  Influence  to  Induce  Breach  of  Official  Duty.  — 
Howell  v.  Fountain,  3  Ga.  176,  46  Am.  Dec. 
415;  Devlin  v.  Brady,  36  N.  Y.  531,  affirming 
32  Barb.  (N.  Y.)  518;  Moher  v.  O'Grady,  4  L. 
R.  Ir.  54. 

3.  Personal  Influence  to  Preserve  Legal  Rights. 

—  Rau  v.  Bovle,  5  Bush  (Ky.)  265 ;  Costar  v. 
Brush.  25  Wend.  (N.  Y.)  628;  Houlton  v. 
Nichol,  93  Wis.  393,  57  Am.  St.  Rep.  928. 
Compare  Hutchen  v.  Gibson,  I  Bush  (Ky.)  270; 
Houlton  v.  Dunn,  60  Minn.  26,  51  Am.  St. 
Rep.  493. 

4.  Employment  of  Agent  to  Negotiate  with  Gov- 
ernment —  Use  of  Personal  Influence  —  United 


States.  —  Hayward  v.  Nordberg  Mfg.  Co.,  85 
Fed.  Rep.  4. 

District  of  Columbia.  —  Carman  v.  Maloney, 
(D.  C.  1887)  9  Cent.  Rep.  520. 

Illinois.  —  Bermudez  Asphalt  Paving  Co.  v. 
Critchfield,  62  111.  App.  221. 

Michigan.  —  Hannah  v.  Fife,  27  Mich.  172. 
Missouri.  —  Nash  t.  Kerr  Murray  Mfg.  Co., 
19  Mo.  App.  r. 

New  York.  —  Wilbur  v.  New  York  Electric 
Constr.  Co.,  58  N.  Y.  Super.  Ct.  539. 

5.  Early  Doctrine  of  United  States.  —  See  Provi- 
dence Tool  Co.  v.  Norris,  2  Wall.  (U.  S.)  45, 
per  Mr.  Justice  Field. 

6.  Employment  of  Legitimate  Agents  Allowed  — 
United  States.  —  Oscanyan  v.  Winchester  Re- 
peating Arms  Co.,  103  U.  S.  261. 

Kanms.  —  Barber  Asphalt  Paving  Co.  v. 
Botsford,  56  Kan.  532. 
Michigan.  —  Beal  v.  Polhemus,  67  Mich.  130. 
New  York.  —  Howland  v.  Coffin,  47  Barb. 
(N.  Y.)  653;  Lyon  v.  Mitchell,  36  N.  Y.  235,  93 
Am.  Dec.  502  (disapproving  Providence  Tool 
Co.  v.  Norris,  2  Wall.  (U.  SO45);  Southard  v. 
Boyd,  51  N.  Y.  177;  Russell  v.  Burton,  66 
Barb.  (N.  Y.)  543;  McKee  v.  Cheney,  (Supm. 
Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  145;  Wilbur 
v.  New  York  Electric  Constr.  Co.,  58  N.  Y. 
Super.  Ct.  539. 

Ohio.  —  Winpenny  v.  French,  18  Ohio  St. 
469. 

See  also  Hovey  v.  Storer,  63  Me.  486;  Ash- 
burner  v.  Parrish,  81  Pa.  St.  52;  Newman  v. 
Davenport,  (Tenn.),  decided  at  Nashville,  1877. 

Agent  Related  to  Government  Officer.  —  In 
Southard  v.  Boyd,  51  N.  Y.  177,  the  defendant, 
after  a  failure  upon  his  part  to  charter  his  ves- 
sel to  the  United  States  government,  employed 
the  plaintiffs,  who  were  related  to  one  of  the 
government  agents,  to  effect  a  charter,  which 
was  accomplished  by  them.  In  an  action  to 
recover  the  stipulated  commission,  it  was  held 
that  the  plaintiffs'  relationship  and  the  prob- 
able influence  they  could  exert  in  consequence 
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(2)  Secret  Agency.  —  The  agency  must,  however,  as  in  case  of  contracts  to 
influence  legislation,  be  disclosed  so  as  to  enable  the  public  officers  to  deter- 
mine the  motives  of  the  agent  in  advocating  the  claims  of  his  principal.1 

(3)  Contingent  Compensation.  —  And  where  the  compensation  to  be  paid  to 
the  agent  negotiating  with  the  government  is  made  contingent  upon  his  suc- 
cess in  securing  the  contract  for  his  principal,  this  has  been  held  an  additional 
reason  for  holding  the  contract  illegal,  as  it  placed  the  agent  under  an  induce- 
ment to  resort  to  corrupt  means.* 

Brokerage  Commissions.  —  The  fact,  however,  that  the  compensation  is  fixed  by 
brokerage  commissions  and  is  therefore  in  a  certain  sense  contingent  does  not 
render  the  compensation  contingent  within  the  meaning  of  this  rule.3 

(4)  Effect  of  Corruption  of  Officer  upon  Contract  Secured.  —  Where  a  public 
contract  is  secured  by  the  bribery  of  a  public  officer,  or  by  the  use  of  improper 
influences  upon  him,  it  would  seem  that  this  is  merely  a  fraud  which  renders 
the  contract  so  secured  voidable  at  the  option  of  the  government,  and  not 
illegal;  and  therefore,  in  case  the  contract  is  not  rescinded,  but  the  contractor 
is  allowed  to  perform  it,  he  should  be  allowed  to  recover  thereon  or  on  a 
quantum  meruit*  Still,  it  has  been  held  that  the  illegality  of  the  transaction 
with  the  officer  enters  into  the  contract  with  the  government  and  renders  it 
illegal.5 

e.  Public  Contracts  in  Which  Public  Officers  Are  Interested  — 
(1)  In  General.  —  The  rule  of  public  policy  which  prohibits  a  public  officer  from 
placing  himself  in  a  position  whereby  his  individual  interest  is  in  opposition  to 
his  official  duty  has  often  been  applied  to  cases  where  public  officers,  empowered 
to  contract  for  services,  or  the  performance  of  other  work,  or  the  furnishing  of 
supplies,  contract  with  themselves  therefor.  In  such  a  case  the  contract  is  held 
to  be  illegal.6    And  where  the  procurement  of  services  to  be  performed  for  a 


did  not  forbid  their  employment  or  render  the 
contract  illegal. 

Contract  with  Reference  to  Political  Faith  of 
Agent. —  In  Lyon  v.  Mitchell,  36  N.  Y.  235,  93 
Am.  Dec.  502,  il  was  held  that  a  contract  to 
employ  an  agent  to  procure  a  sale  to  the  gov- 
ernment was  not  rendered  illegal  because  it 
was  entered  into  by  the  parties  on  account  of 
the  political  faith  of  the  agent,  who  was  a 
member  of  the  political  party  in  control  of  the 
government. 

Presumption  as  to  Propriety  of  Services.  —  And 
where  an  agent  is  employed  to  negotiate  with 
the  government,  it  has  been  held  that  it  would 
be  presumed  that  it  was  the  contemplation  of 
the  parties  that  he  should  use  only  proper 
methods  in  transacting  the  business.  How- 
land  v.  Coffin,  47  Barb.  (N.  Y.)  653. 

1.  Secret  Agents. —  Hayward  v.  Nordberg 
Mfg.  Co.,  85  Fed.  Rep.  4;  Nash  v.  Kerr  Mur- 
ray Mfg.  Co.,  19  Mo.  App.  1. 

2.  Contingent  Compensation. —  Providence  Tool 
Co.  v.  Norris,  2  Wall.  (U.  S.)  45:  Oscanyan  v. 
Winchester  Repeating  Arms  Co.,  103  U.  S. 
261;  Hovey  v.  Storer,  63  Me.  486;  Winpcnny 
v.  French,  18  Ohio  St.  469.  Compart  Harder 
Asphalt  Paving  Co.  v.  Botsford,  56  Kan.  532. 

3.  Brokerage  Commissions.  —  Oscanyan  v. 
Winchester  Repeating  Arms  Co.,  103  U.  S. 
261;  Southard  v.  Boyd,  51  N.  Y.  177;  How- 
land  v.  Coffin,  47  Barh.  (N,  Y.)  ^53. 

4.  Effect  of  Corruption  of  Officor  upon  Contract 
Secured.  —  Devlin  v.  New  York,  (C.  PI.  Gen. 
T.)  4  Misc.  (N.  Y.)  106;  Baird  v.  New  York,  96 
N.  Y.  567.  Compart  Nelson  v.  New  York, 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  688. 


5.  Slate  v.  Cross,  38  Kan.  696;  Honaker  v. 
Board  of  Education,  42  W.  Va.  170,  57  Am.  St. 
Rep.  847.  See  also  BreSvster  v.  Hatch,  (Ma- 
rine Ct.  Spec.  T.)  1  City  Ct.  (N.  Y.)  375;  Lind- 
sey  v.  Philadelphia,  2  Phila.  (Pa.)  212,  14  Leg. 
Int.  (Pa.)  5. 

6.  Public  Officers  Interested  in  Public  Contract  — 
United  States.  —  Wardell  v.  Union  Pac.  R.  Co., 
103  U.  S.  658. 

•  Georgia.  —  Macon  v.  Huff,  60  Ga.  221. 
Illinois.  —  Dwight  v.  Palmer,  74  111.  295. 
Indiana.  —  Ft.  Wayne  v.  Rosenthal,  75  Ind. 
156,  39  Am.  Rep.  127;  Waymirc  v.  Powell,  105 
Ind.  328;  Stropes  v.  Greene  County,  72  Ind.  42; 
McGregor  v.  Logansport,  79  Ind.  166;  Pratt  v. 
Luther,  45  Ind.  250;  Wingate  Harrison 
School  Tp.,  59  Ind.  520. 

Iowa.  —  Weitz  v.  Independent  Dist.,  87  Iowa 
81;  Moore  v.  Independent  Dist.,  55  Iowa  654. 

Kansas.  —  Concordia  v.  Hagaman,  1  Kan. 
App.  35- 

Michigan.  —  People  v.  Township  Board,  n 
Mich.  222;  Kinyon  v.  Duchene,  21  Mich.  498. 

Nebraska.  — Grand  Island  Gas  Co.  v.  West, 
28  Neb.  852. 

New  Jersey.  —  Stroud  v.  Consumers'  Water 
Co.,  56  N.  J.  L.  422. 

New  York.  —  Matter  of  Taxpayers,  etc.,  27 
N.  Y.  App.  Div.  353;  Beebc  v.  Sullivan 
County,  64  Hun  (N.  Y.)  377;  Bell  v.  Quin,  2 
Sandf.  (N.  Y.)  146;  Smith  v.  Albany,  61  N.  Y. 
444- 

Pennsylvania .  —  Trainer  v.  Wolfe,  140  Pa. 
St.  27<j;  Washington  Tp.  v.  Shoop,  2  Pa.  Dist. 
639;  Funk  v.  Washington  Tp.,  13  Pa.  Co.  Ct. 
385. 
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ILLEGAL  CONTRACTS. 


to  Public  Service. 


public  corporation  is  intrusted  to  several  officers,  it  is  equally  against  public 
policy  to  permit  one  of  such  officers  to  contract  therefor,  though  he  takes  no 
action  as  an  officer  on  the  question  of  his  employment.1 

(2)  Statutory  Prohibitions.  —  In  many  jurisdictions  statutes  declaratory  of 
the  common-law  rule  have  been  passed,  expressly  prohibiting  public  officers 
from  being  interested  in  any  contract  for  the  furnishing  of  supplies,  etc.,  to  the 
corporation  of  which  they  are  officers,  and  contracts  entered  into  by  them  in 
violation  of  such  a  statutory  provision  are  a  fortiori  illegal.2 

(3)  Sufficiency  of  Interest  of  Officer.  —  The  rule  prohibiting  a  public  officer 
from  being  personally  interested  in  a  contract  under  his  supervision  or  control 
has  been  extended  so  as  to  prevent  him  from  letting  such  a  contract  to  a  cor- 
poration of  which  he  was  an  officer  or  stockholder.3 

(4)  Services  Outside  of  Official  Employment.  —  The  fact,  however,  that  a 
person  contracting  for  services  to  be  rendered  to  a  municipality  was  an  officer 
thereof  does  not  render  the  contract  illegal,  provided  the  procurement  or  ren- 
dition or  supervision  of  such  services  was  outside  of  the  officer's  official  duties.4 


Wisconsin.  —  Pickett  v.  School  Dist.  No.  1, 
25  Wis.  551,  3  Am.  Rep.  105. 

Compare  Willis  v.  Baker,  (Ky.  1895)  29  S.  W. 
Rep.  872 ;  Anderson's  Appeal,  9  Pa.  Co.  Ct.  567. 

1.  Officer  Interested  Not  Voting  on  Question  of 
Contract.  —  Wood  v.  Elliott,  26  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  334;  Beebe  v.  Sullivan  County,  64 
Hun  (N.  Y.)  377- 

And  a  contract  in  which  a  public  officer  was 
interested,  eniered  into  in  violation  of  a  statu- 
tory prohibition,  has  been  held  illegal  though 
the  officer  interested  therein  voted  against  the 
letting  of  the  contract.  Kennett  Electric  Light 
Co.  v.  Kennett  Square,  4  Pa.  Dist.  707. 

2.  Statutory  Prohibitions  —  England.  —  Mellis 
v.  Shirley,  etc.,  Local  Board  of  Health,  16  Q. 
B.  D.  446. 

United  States.  —  Santa  Ana  Water  Co.  v.  San 
Buenaventura,  65  Fed.  Rep.  323;  Findlay  v. 
Pretz,  66  Fed.  Rep.  427. 

California.  —  Capron  v.  Hitchcock,  98  Cal. 
427. 

Georgia.  —  West  v.  Berry,  98  Ga.  402. 
Kansas.  —  Concordia  v.  Hagaman,  I  Kan. 
App.  35. 

Kentucky.  —  Nunemacher  v.  Louisville,  98 
Ky.  334- 

Louisiana. — Cummings  v.  Saux,  30  La. 
Ann.  207. 

Maine.  —  Goodrich  v.  Waterville,  88  Me.  39. 
Minnesota.  —  Macy  v.  Duluth,  68  Minn.  452. 
Nebraska.  —  McElhinney    v.    Superior,  32 
Neb.  744. 

New  Jersey.  —  Stroud  v.  Consumers'  Water 
Co.,  56  N.  J.  L.  422;  Foster  v.  Cape  May,  60 
N.  J.  L.  78. 

New  York.  — Beebe  v.  Sullivan  County,  64 
Hun  (N.  Y.)  377;  Woodworth  v.  Bennett,  43 
N.  Y.  273,  3  Am.  Rep.  706;  Smith  v.  Albany, 
7  Lans.  (N.  Y.)  14,  affirmed  61  N.  Y.  444. 

Ohio.  —  Marsh  v.  Hartwell,  2  Ohio  N.  P. 
389,  4  Ohio  Dec.  64;  Grant  v.  Brouse,  1  Ohio 
N.  P.  145,  2  Ohio  Dec.  24. 

Pennsylvania.  —  Com.  v.  De  Camp,  177  Pa. 
St.  112;  Trainer  v.  Wolfe,  140  Pa.  St.  279; 
Milford  v.  Milford  Water  Co.,  124  Pa.  St.  610; 
Com.  v.  Philadelphia  County,  2  S.  &  R.  (Pa.) 
193- 

Texas.  —  Read  v.  Smith,  60  Tex.  379. 
Wisconsin.  —  Land,  etc.,  Co.  v.  Mclntyre, 
IOO  Wis.  245. 


A  Physician  Who,  While  He  Is  a  Member  of  a 
City  Council,  is  employed  by  the  city  overseers 
of  the  poor  to  render  medical  treatment  to  its 
paupers,  cannot  recover  for  such  services  in 
Maine,  as  Rev.  Stat.  Me.  (1883),  c.  3,  §  36,  pro- 
vides that  "  no  member  of  a  city  government 
shall  be  interested,  directly  or  indirectly,  in 
any  contract  entered  into  by  such  government 
while  he  is  a  member  thereof."  Goodrich  v. 
Waterville,  88  Me.  39. 

Public  Officer  One  of  Several  Co-contractees.  —  In 
England,  a  contract  by  a  local  board  of  health 
made  with  two  persons,  one  of  whom  is  the 
surveyor  of  the  board  at  a  yearly  salary,  and 
who,  as  an  officer  appointed  by  the  local  au- 
thority, is  required  by  section  193  of  the  Pub- 
lic Health  Act,  1875,  not  to  be  interested  in 
any  contract  made  with  such  authority,  is 
illegal.  Mellis  v.  Shirley,  etc.,  Local  Board 
of  Health,  16  Q.  B.  D.  446. 

3.  Sufficiency  of  Interest  of  Officer  in  Contract  — 
Nebraska.  —  McElhinney  v.  Superior,  32  Neb. 
744;  Grand  Island  Gas  Co.  v.  West,  28  Neb. 
852. 

New  Jersey. —  Stroud  v.  Consumers'  Water 
Co.,  56  N.  J.  L.  422. 

New  York.  —  Terry  v.  Gleason,  (Supm.  Ct. 
Spec.  T.)  21  Misc.  (N.  Y.)  368. 

Ohio. — Bellaire  Goblet  Co.  v.  Findlay,  5 
Ohio  Cir.  Ct.  418,  3  Ohio  Cir.  De<_.  205;  Dal- 
zell,  etc.,  Co.  v.  Findlay,  5  Ohio  Cir.  Ct.  435, 
3  Ohio  Cir.  Dec.  214;  Cincinnati,  etc.,  R.  Co. 
v.  Morris,  3  Ohio  Dec.  479. 

Pennsylvania.  —  Milford  v.  Milford  Water 
Co.,  124  Pa.  St.  610;  Jolly  v.  Pittsburg,  etc., 
R.  Co.,  16  Pa.  Co.  Ct.  1;  Kennetl  Electric  Light 
Co.  v.  Kennett  Square,  4  Pa.  Dist.  707. 

Pledge  of  Stock.  —  In  Foster  v.  Cape  May,  60 
N.  J.  L.  78,  the  rule  was  held  to  include  an 
officer  holding  as  security  stock  in  the  corpo- 
ration contracting  with  the  city. 

4.  Employment  Outside  of  Official  Duty.  —  An 
ordinance  prohibiting  a  municipal  officer  from 
being  interested  in  any  city  contract,  or  re- 
ceiving any  compensation,  except  his  salary, 
for  services  rendered  to  the  city,  will  not  pre- 
vent him  from  recovering  for  services  ren- 
dered altogether  outside  the  line  of  his  official 
employment,  under  a  contract  made  with  the 
city,  and  for  a  compensation  fixed  therein. 
Klemm  v.  Newark,  61  N.  J.  L.  112. 
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(5)  Recovery  on  Quantum  Meruit  or  Valebat.  —  In  some  jurisdictions  it  is 
held,  where  such  an  illegal  contract  is  entered  into,  that  there  can  be  no  recov- 
ery on  the  part  of  the  officer  on  a  quantum  meruit  or  quantum  valebat  for 
what  his  services  or  the  property  was  reasonably  worth,  upon  the  ground  that 
there  can  be  no  implied  contract  where  the  contract  is  for  any  reason  illegal.1 
On  the  other  hand,  there  are  decisions  which  permit  a  recovery  on  a  quantum 
meruit,  when  such  contracts  are  not  prohibited  by  a  statutory  enactment,  and 
when  the  goods  or  services  contracted  for  and  actually  delivered  were  proper 
and  necessary,  and  no  unfairness  was  used  or  undue  advantage  taken  by  the 
public  officer  in  obtaining  the  contract.2  If,  however,  the  services  rendered 
by  the  public  officer,  and  for  which  a  recovery  is  sought  by  him  upon  a 
quantum  meruit,  conferred  no  benefit  upon  the  public  corporation  which  it 
could  have  rejected,  and  by  retaining  which  it  could  be  said  to  have  ratified 
the  contract,  it  would  seem  that  the  rule  permitting  a  recovery  on  a  quantum 
meruit  should  not  prevail.3 

Case  of  Necessity.  —  It  seems  that  where  the  public  necessity  demands  the 
immediate  performance  of  services  for  the  public,  a  public  officer  having 
power  to  procure  such  services  to  be  rendered  may  render  them  himself  and 
recover  on  a  quantum  meruit  therefor.4 

7.  Contracts  Affecting  Service  of  Quasi-public  Corporations.  —  The  power  of 
corporations  of  a  quasi-^uhWz  nature  to  make  contracts  which  tend  to  disable 
them  to  perform  their  public  functions,  and  the  validity,  etc.,  of  such  con- 
tracts, are  questions  falling  more  appropriately  under  another  title,  to  which 
reference  is  made  in  the  note  below.5 

XII.  Agreements  Interfering  with  the  Course  of  Public  Justice  —  1.  In 
General  —  The  courts  have  not  hesitated  to  declare  illegal  as  against  public 
policy  all  contracts  which  involve  anything  inconsistent  with  the  impartial 
course  of  the  administration  of  public  justice,  regardless  of  the  good  faith  or 
intent  of  the  parties  at  the  time  when  the  contract  was  entered  into  or  the 
fact  that  no  evil  resulted  by  or  through  the  contract.6 

Contracts  Tending  Towards  Judicial  Corruption.  —  A  contract  entered  into  between 
an  intended  litigant  and  the  judge  before  whom  the  litigation  was  to  be  had, 
which  made  it  to  the  pecuniary  advantage  of  the  judge  to  decide  in  favor  of 
such  litigant,  has  been  held  illegal  as  tending  towards  judicial  corruption.7 

2.  Contracts  Relating  to  Suppression  or  Procurement  of  Evidence  —  a.  SUP- 
PRESSION OF  Evidence.  — A  contract  having  for  its  object  the  suppression 
of  evidence  is  illegal,   irrespective  of  whether  the  evidence  relates  to  a 


1.  Recovery  on  Quantum  Meruit  Denied.  —  San 
Diego  v.  San  Diego,  etc.,  R.  Co.,  44  Cal.  112; 
Stropes  v.  Greene  County,  72  Ind.  42;  Smith 
v.  Albany,  61  N.  Y.  444;  Washington  Tp.  v. 
Snoop,  2  Pa.  Dist.  639.  Compart-  Anderson's 
Appeal,  9  Pa.  Co.  Ct.  567. 

2.  Recovery  on  Quantum  Meruit  Permitted  — 
Arkansas.  —  Spearman  v.  Texarkana,  58  Ark. 
349- 

Kansas.  —  Concordia  v.  ilagaman,  I  Kan. 
App.  35. 

Minnesota. — Currcn  v.  School  Dist.  No.  26, 
35  Minn.  163. 

Nebraska.  —  Call  Pub.  Co.  v.  Lincoln,  29 
Neb.  149;  Grand  Island  Gas  Co.  v.  West,  28 
Neb.  852. 

Mew  Jersey. — Gardner  v.  .Butler,  30  N.J. 
Eq.  702. 

Wisconsin.  —  Pickett  v.  School  Dist.  No.  1, 
25  Wis.  551,  3  Am.  Rep.  105. 

See  also  Buck  v.  Eureka,  109  Cal.  504; 
Capital  Gas  Co.  v.  Young,  109  Cal.  140;  Macon 
v.  Had,  (to  Ga.  222. 

15  C.  of  L.— 62  9' 


3.  Benefits  Not   Capable  of    Rejection.  —  Ft. 

Wayne  v.  Rosenthal,  75  Ind.  156,  39  Am.  Rep. 
127. 

4.  Case  of  Necessity. —  Rush  Tp.  Overseers 
1.  Lynn  4  Pa.  Dist.  651. 

5.  Sec  the  title  Ultra  Vires. 

6.  Contracts  Interfering  with  Public  Justice.  — 

Selz  v.  Unna,  6  Wall.  (U.  S.)  327;  Goodrich  v. 
Tenney,  144  111.  422,  36  Am.  St.  Rep.  459; 
Boehmer  v.  Foval,  55  111.  App.  71  citing  3  Am. 
and  Eng.  Encyc.  or  Law  (1st  ed.)  879  el  seq.; 
Brown  v.  Columbus  First  Nat.  Rank,  137  Ind. 
655;  Bales  v.  Cain,  70  Vt.  144. 

7.  Contracts  Tending  Towards  Judicial  Corrup- 
tion.—  A  contract  whereby  a  justice  of  the 
peace  agreed  to  charge  smaller  fees  in  suits  to 
be  brought  before  him  by  a  certain  corporation 
than  were  prescribed  by  statute,  and  that  such 
fees  should  not  be  collected  unless  paid  by  the 
defendants  to  the  corporation,  has  been  held 
contrary  to  public  policy.  Willemin  v.  Bate* 
son,  63  Mich.  309.  Sec  also  Brown  v.  Colum- 
bus First  Nat.  Bank,  137  Ind.  655;  Ilawkcyc 
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criminal  prosecution  1  or  to  a  civil  proceeding.2 

b.  Corruption  of  Witnesses  —  (i)  Contracts  with  Witnesses.  —  Where 
a  witness  simply  consents  to  disclose  the  truth  and  has  no  inducement  to  pro- 
duce any  special  result  upon  the  litigation,  an  agreement  to  reward  him  for 
testifying  has  been  sustained.3  If,  however,  the  witness  secured  his  knowl- 
edge solely  by  reason  of  some  illegal  transaction,  an  agreement  to  pay  him 
therefor  has  been  held  illegal,  as  otherwise  the  witness  would  be  making  a 
profit  out  of  the  illegal  transaction.4  In  Illinois  it  has  been  held  that  if  the 
consideration  for  a  reward  for  the  recovery  of  money  alleged  to  have  been 
embezzled  from  the  promisor  is  that  the  promisee  should  testify  in  behalf  of 
the  promisor,  the  contract  is  illegal  and  void.5 

Want  of  Consideration.  —  Where  a  witness  has  been  subpoenaed  and  is  legally 
bound  to  attend  at  court  and  testify,  a  promise  to  pay  him  extra  fees  for  his 
attendance  has  been  held  unenforceable  for  want  of  consideration,  as  the  per- 
formance of  a  legal  duty  is  not  a  sufficient  consideration  to  support  a  promise.6 
Such  an  agreement,  however,  is  supported  by  a  sufficient  consideration  where 
the  witness  engages  to  do  more  than  his  legal  duty.7 

Compensation  Contingent.  —  If  the  right  of  the  witness  to  compensation  is  con- 
tingent upon  the  character  of  his  testimony,  or  that  his  testimony  shall  lead  to 
a  result  favorable  to  the  party  calling  him,  the  contract  is  universally  held  to 
be  against  public  policy.8 


Ins.  Co.  v.  Brainard,  72  Iowa  130.  See  supra, 
this  title,  Contracts  Detrimental  to  Public  Service 
—  Contracts  Relating  to  Compensation  of  Public 
Officers. 

1.  Suppression  of  Evidence — Criminal  Prosecu- 
tion—  England.  — Collins  v.  Blantern,  2  Wils. 
C  PI.  343- 

United  States.  —  Bierbauer  v.  Wirth,  10  Biss. 
(U.  S.)  60. 

Iowa.  —  Haines  v.  Lewis.  54  Iowa  301,  37 
Am.  Rep.  202. 

Kansas.  —  Friend  v.  Miller,  52  Kan.  139,  39 
Am.  St.  Rep.  340. 

Michigan. — Crisup  v.  Grosslight,  79  Mich. 
380. 

New  York. —  Nickelson  v.  Wilson,  60  N.  Y. 
362,  reversing  1  Hun  (N.  Y.)  615. 

North  Carolina.  —  Thompson  v.  Whitman, 
4  Jones  L.  (49  N.  Car.)  47. 

South  Carolina.  —  Kirkpatrick  v.  Lockhart, 
2  Brev.  (S.  Car.)  276. 

Vermont.  —  Badger  v.  Williams,  I  D.  Chip. 
(Vt.)  137. 

2.  Civil  Proceedings.  —  Valentine  v.  Stewart, 
15  Cal.  387;  Hoyt  v.  Macon,  2  Colo.  502;  Cobb 
v.  Cowdery,  40  Vt.  25,  94  Am.  Dec.  370. 

3.  Agreement  for  Fixed  Compensation  to  Wit- 
ness Sustained.  —  Yeatman  v.  Dempsey,  7  C. 
B.  N.  S.  628,  97  E.  C.  L.  628;  Nickelson  v. 
Wilson,  60  N.  Y.  362,  reversing  1  Hun  (N.  Y.) 
615.    See  also  Dawkins  v.  Gill,  10  Ala.  206. 

Expert  Witnesses.  —  The  rule  would  apply 
particularly  to  expert  witnesses.  Yeatman  v. 
Dempsey,  7  C.  B.  N.  S.  628,  97  E.  C.  L.  628; 
Barrus  v.  Phaneuf,  166  Mass.  123;  Brown  v. 
Travelers'  L.,  etc.,  Ins.  Co.,  26  N.  Y.  App. 
Div.  544.  See  also  Webb  v.  Page,  I  C.  &  K. 
23,  47  E.  C.  L.  23;  Harrison  v.  New  Orleans, 
40  La.  Ann.  509. 

4.  Knowledge  of  Witness  Secured  in  Illegal 
Transaction.  —  W.  entered  into  a  fraudulent 
conspiracy  with  K.  to  defraud  the  govern- 
ment, and  incidentally  to  defraud  H.,  and 
then  agreed  with  H.,  for  a  sum  of  money  to 
be  paid  by  him,  to  furnish  the  evidence  of 


such  fraudulent  conspiracy  in  a  land-contest 
trial.  It  was  held  that  the  contract  to  furnish 
the  testimony  under  such  circumstances  was 
against  public  policy,  and  a  note  given  in  con- 
sideration thereof  was  void.  Hagan  v.  Well- 
ington, 7  Kan.  App.  74. 

5.  Boehmer  v.  Foval,  55  111.  App.  71. 

6.  Want  of  Consideration.  —  Collins  v.  Gode- 
froy,  1  B.  &  Ad.  950,  20  E.  C.  L.  514;  Willis  v. 
Peckham,  1  Brod.  &  B.  515,  5  E.  C.  L.  171; 
Walker  v.  Cook,  33  111.  App.  561;  Pool  v.  Bos- 
ton, 5  Cush.  (Mass.)  219;  Wimer  v.  Overseers 
of  Poor,  104  Pa.  St.  317.  See  the  title  Con- 
sideration, vol.  6,  p.  750  et  sea. 

In  Dodge  v.  Stiles,  26  Conn.  463,  1he  plain- 
tiff was  subpoenaed  as  a  witness  for  the 
defendant  and  received  his  legal  fees.  Before 
he  was  summoned  the  defendant  agreed  with 
him  to  pay  him  as  much  per  day  for  attending 
court  as  he  could  earn  at  his  trade,  in  addi- 
tion to  his  legal  fees.  Suit  was  brought  to 
recover  upon  the  agreement,  but  the  court 
held  that  to  enforce  the  contract  would  be 
against  the  policy  of  the  law. 

7.  See  the  opinion  in  Dodge  v.  Stiles,  26 
Conn.  463. 

8.  Compensation    to    Witness    Contingent.  — 

Sprye  v.  Porter.  7  El.  &  Bl.  58,  90  E.  C.  L.  58; 
Dawkins  v.  Gill,  10  Ala.  206;  Thomas  v. 
Caulkett,  57  Mich.  392,  58  Am.  Rep.  3&g; 
Nickelson  v.  Wilson,  60  N.  Y.  362.;  Pollak  v. 
Gregory,  g  Bosw.  (N.  Y.)  116.  See  also  Haines 
v.  Lewis,  54  Iowa  301,  37  Am.  Rep.  202. 
Compare  Perry  v.  Dicken,  105  Pa.  St.  83,  51 
Am.  Rep.  181;  Grove  v.  McCalla,  21  Pa..  St. 
44- 

Expert  Testimony.  —  In  Thomas  v.  Caulkett, 
57  Mich.  392,  58  Am.  Rep.  369,  an  agreement 
whereby  a  physician  was  to  explain  to  a  rail- 
road company  the  injuries  received  by  A  at 
the  hands  of  the  company,  and  the  physician's 
compensation  was  to  vary  according  to  the 
sum  which  the  company  should  pay  to  A,  was 
held  to  be  against  public  policy.  See  also 
Pollak  v.  Gregory,  9  Bosw.  (N.  Y.)  116. 
978  Volume  XV. 


Agreements  Interfering  with     ILLEGAL  CONTRACTS.      the  Course  of  Public  Justice. 


(2)  Agreements  to  Procure  Testimony.  —  Agreements  to  pay  for  collecting 
and  procuring  testimony  in  a  particular  suit  are  valid.1 

Compensation  Contingent.  —  But  if  the  contractee's  right  to  compensation  is 
made  to  depend  upon  the  character  of  the  evidence  secured  or  upon  the  result 
of  the  suit,  the  same  inducement  is  offered  to  the  procurement  of  false  testi- 
mony as  where  the  compensation  to  a  witness  is  contingent,  and  such  agree- 
ments are  held  illegal.2  In  a  New  York  case,  however,  it  was  said  that  not 
every  agreement  made  by  a  third  person  to  furnish  evidence  in  a  litigation 
for  a  compensation  contingent  upon  the  result  of  the  litigation  was  illegal, 
and  such  a  contract  was  sustained  where  the  person  furnishing  the  evidence, 
which  was  chiefly  of  a  documentary  nature,  was  otherwise  interested  in  the 
litigation.3 

(3)  Rewards  for  Apprehension  and  Conviction  of  Criminals.  —  The  legality 
of  agreements  to  pay  rewards  for  the  apprehension  and  conviction  of  crim- 
inals, whether  by  individuals  or  by  the  government,  has  been  repeatedly  sus- 
tained, though  attacked  on  the  ground  that  they  tend  to  the  perpetration  of 
perjury.4 

3.  Agreements  in  Respect  to  Compounding  Offenses.  —  A  class  of  contracts 
which  are  held  illegal  as  interfering  with  the  course  of  public  justice  comprises 
those  involving  the  compounding  of  offenses.  This  subject  has  been  treated 
in  a  separate  title.5 

4.  Contracts  Tending  to  Suppress  Criminal  Justice.  —  Agreements  which  tend 
to  suppress  legal  investigation  concerning  criminal  offenses,  or  the  imposition 
of  the  due  punishment  therefor,  are  illegal,  though  they  do  not  amount  to 
compounding  an  offense.6    Thus  agreements  to  render  services  to  prevent 


1.  Agreements  to  Procure  Testimony  Sustained. 

—  Yeatman  v.  Dempsey,  7  C.  B.  N.  S.  628,  97 
E.  C.  L.  628;  Quirk  v.  Mullcr,  14  Mont.  467, 
43  Am.  St.  Rep.  647;  Cobb  v.  Cowdery,  40  Vt. 
25,  94  Am.  Dec.  370. 

In  Cobb  v.  Cowdery,  40  Vt.  25,  94  Am.  Dec. 
370,  services  by  one  not  bound  in  law  to  ren- 
der them  in  aiding  a  party  in  interest  in  his 
preparation  for  trial,  by  disclosing  who  were 
informed  upon  the  material  points,  and  what 
they  would  testify  to,  were  held  to  constitute 
a  sufficient  consideration  to  support  a  contract 
to  pay  therefor. 

2.  Contingent  Compensation  —  England.  — 
Stanley  v.  Jones,  7  Bing.  369,  20  E.  C.  L.  165; 
Hutlcy  v.  Kutley,  L.  R.  8  Q.  B.  112. 

California.  —  Patterson  v.  Donner,  48  Cal. 
369. 

Illinois.  —  Goodrich  v.  Tenney,  144  111.  422, 
36  Am.  St.  Rep.  459,  affirming  44  111.  App.  331; 
Gillett  v.  Logan  County.  67  111.  256. 

Montana.  —  Quirk  v.  Mullcr,  14  Mont.  467, 
43  Am.  St.  Rep.  647. 

New  York.  —  Garfield  v.  Blair,  (Supm.  Ct. 
Gen.  T.)  10  N.  Y.  Supp.  340;  Lyon  v.  Hussey, 
82  Hun  (N.  Y.)  15. 

Ohio.  —  Getchell  v.  Welday,  4  Ohio  Dec.  65, 
"3- 

I'enmvlvania.  —  Perry  v.  Dicken.ios  Pa.  St. 
83,  51  Am.  Rep.  181. 

In  Stanley  v.  Jones,  7  Bing.  369,  20  E.  C.  L. 
165,  it  was  held  that  an  agreement  made  by  a 
third  person  to  communicate  to  a  person  claim- 
ing to  have  been  defrauded  such  information 
as  would  enable  him  to  recover  damages  for 
the  fraud,  and  to  exert  his  influence  to  procure 
evidence  to  substantiate  the  claim,  upon  con- 
dition of  receiving  a  portion  of  the  sum  recov- 
ered, was  illegal. 


Actual  Effect   of    Contract   Immaterial. —  In 

Quirk  v.  Muller,  14  Mont.  467.  43  Am.  St.  Rep. 
647,  the  court,  in  speaking  of  such  a  contract, 
said:  "  We  do  not  hold* the  contract  void  be- 
cause it  was  an  agreement  to  procure  perjury, 
or  because  it  did  procure  perjury,  but  the  con- 
tract had  the  tendency  and  opened  the  very 
strong  temptation  to  the  procurement  of  per- 
jury." 

3.  Wellington  v.  Kelly,  84  N.  Y.  543. 

4.  See  the  title  Rewards,  where  the  subject 
is  treated. 

5.  See  the  title  Compounding  Offenses,  vol. 
6.  P-  399- 

6.  Agreements  Tending  to  Suppress  Legal  In- 
vestigation.  —  Collins  v.  Blantern,  2  Wils.  C. 
PI.  341;  Ricketts  v.  Harvey,  78  Ind.  152,  106 
Ind.  564;  Crowdcr  v.  Reed,  80  Ind.  1 ;  Guilford 
County  v.  March,  89  N.  Car.  268:  Arrington  v. 
Sneed,  18  Tex.  135;  Wight  v.  Rindskopf,  43 
Wis.  344.  In  this  last  case  it  was  held  that  an 
agreement  to  compensate  an  attorney  for  serv- 
ices outside  the  legitimate  scope  of  a  profes- 
sional retainer,  in  making  arrangements  with 
a  prosecuting  officer  as  to  the  testimony  to  be 
produced  and  the  punishment  to  be  inflicted 
on  his  clients,  was  against  public  morality  and 
void 

The  relative  of  a  criminal  who  had  been 
convicted  of  embezzlement  agreed  to  execute 
a  note  to  the  person  from  whom  the  money 
had  been  embezzled,  in  consideration  of  the 
lattcr's  petitioning  the  court  to  mitigate  the 
punishment  of  the  criminal.  It  was  held  that 
the  contract  was  illegal.  Buck  v.  Paw  Paw 
First  Nat.  Bank,  27  Mich.  293,  15  Am.  Rep.  189. 

Agreements  to  Enablo  Escapo  of  Criminals.  —  In 
Dodson  v.  Swan,  2  W.  Ya.  511,  98  Am.  Dec. 
787,  a  contract  for  the  sale  of  property  which 
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the  finding  of  an  indictment  against  one  accused  or  suspected  of  a  crime  have 
been  held  illegal ;  1  and  also  agreements  for  services  in  securing  the  entry  of 
a  no/Ir  prosequi  to  indictments  already  found.8 

5.  Agreements  to  Secure  Pardons  —  In  General.  —  A  contract  for  the  payment 
for  services  in  securing  a  pardon  for  one  convicted  of  a  crime  is  held  illegal 
where  it  contemplates  a  resort  to  any  means  or  influences  of  a  dishonest  or 
illegal  character  to  accomplish  such  object.3 

Services  Not  Improper.  —  It  has  also  been  held  that  any  contract  for  the  pay- 
ment of  a  consideration  for  services  in  securing  a  pardon  was  illegal,  since 
where  a  person  interposes  his  interest  and  good  offices  to  procure  a  pardon  it 
ought  to  be  done  gratuitously  and  not  from  the  motive  of  gain;4  still,  how- 
ever, by  the  weight  of  authority  such  a  contract  is  held  legal  where  it  con- 


was  entered  into  between  the  parties  for  the 
purpose  of  securing  funds  to  the  vendor  (a 
criminal)  to  enable  him  to  escape  was  held  to 
be  illegal,  and  in  an  action  by  the  vendor  for 
breach  thereof  a  recovery  was  denied.  See 
also  Dnnkin  v.  Hodge,  46  Ala.  523;  Ratcliffe 
v.  Smith,  13  Bush  (Ky.)  173;  Baehr  v.  Wolf,  59 
111.  470. 

1.  Services  in  Preventing  Finding  of  Indictment. 

—  Weber  v.  Shay,  56  Ohio  St.  116,  60  Am.  St. 
Rep.  743;  Barron  v.  Tucker,  53  Vt.  338,  38 
Am.  Rep.  684.  See  also  Wildey  v.  Collier,  7 
Md.  273,  61  Am.  Dec.  346. 

2.  Influence  in  Securing  Dismissal  of  Criminal 
Proceedings  —  England.  —  Edgecombe  v.  Rodd, 
5  East  294;  Couture  v.  Marois,  5  Quebec  96. 

Georgia.  —  Rhodes  v.  Neal,  64  Ga.  704,  37 
Am.  Rep.  93. 

Indiana.  —  Ricketts  v.  Harvey,  78  Ind.  152. 

Kentucky.  —  Averbeck  v.  Hall,  14  Bush 
(Ky.)  505. 

Maine.  —  Shaw  v.  Reed,  30  Me.  105. 

Maryland.  —  Wildey  v.  Collier,  7  Md.  273,  61 
Am.  Dec.  346. 

Pennsylvania.  —  Ormerod  v.  Dearman,  100 
Pa.  St.  563,  45  Am.  Rep.  391. 

Tennessee.  — Simmons  v.  Kincaid,  5  Sneed 
(Tenn.)  450. 

Vermont.  —  Barron  v.  Tucker,  53  Vt.  338,  38 
Am.  Rep.  684. 

Use  of  "Every  Legal  and  Proper  Means."  —  In 
Averbeck  v.  Hall,  14  Bush  (Ky.)  505,  a  con- 
tract to  "  use  every  legal  and  proper  endeavor 
to  have  the  criminal  prosecutions  dismissed  " 
was  held  to  be  against  public  policy. 

Contingent  Fee  —  Settlement  of  Criminal  Charge. 

—  In  Ormerod  v.  Dearman,  100  Pa.  St.  561,  45 
Am.  Rep.  391,  a  contract  by  an  attorney  at  law 
for  a  contingent  fee  to  procure  the  settlement 
of  a  criminal  charge  of  fornication  was  held  to 
be  against  public  policy. 

3.  Use  of  Sinister  Means  to  Secure  Pardons.  — 
Kribben  v.  Haycraft,  26  Mo  396;  Adams  Ex- 
press Co.  v.  Reno,  48  Mo.  264;  Chadwick  v. 
Knox,  31  N.  H.  226,  64  Am.  Dec.  329;  Hatz- 
field  v.  Gulden,  7  Watts  (Pa.)  152,  32  Am.  Dec 
750.  See  also  Haines  v.  Lewis,  54  Iowa  301, 
37  Am.  Rep.  202;  O'Reilly  v.  Cleary,  3  Mo. 
App.  186. 

Securing  Signatures  to  Petition  for  Pardon.  —  In 

Hatzfield  v.  Gulden,  7  Watts  (Pa.)  152,  32  Am. 
Dec.  750,  a  contract  for  the  payment  of  a  con- 
sideration for  services  in  obtaining  a  pardon 
from  the  government  was  held  illegal  where  a 
portion  of  the  services  rendered  was  the  pro- 


curing  of   signatures    to  a  petition  for  the 

pardon. 

Contingent  Compensation.  —  Where  the  right 
to  compensation  for  services  in  procuring  a 
pardon  or  commutation  of  sentence  is  contin- 
gent upon  the  securing  of  such  pardon  or 
commutation,  the  contract  has  been  held  ille- 
gal as  tending  to  encourage  the  use  of  im- 
proper means  to  accomplish  the  object,  and 
therefore  in  conflict  with  the  intelligent  and 
proper  exercise  of  the  pardoning  power. 
Kribben  v.  Haycraft,  26  Mo.  396. 

In  Moyer  v.  Caniieny,  41  Minn.  242,  how- 
ever, a  contract  with  an  attorney  at  law  that 
the  latter  should  endeavor  to  secure  a  pardon, 
and  that  if  successful  a  stipulated  sum  should 
be  paid  for  his  services,  was  held  not  to  be  in 
itself  illegal.  See  also  Bremsen  v.  Engler,  49 
N.  Y.  Super.  Ct.  172. 

Duty  to  Disclose  Agency.  —  It  seems  that  it  is 
the  duty  of  the  person  attempting  to  secure 
executive  clemency  to  disclose  his  true  rela- 
tion to  the  subject.  Wildey  v.  Collier,  7  Md. 
273,  61  Am.  Dec.  346. 

Commutation  of  Sentence.  —  A  contract  to  ob- 
tain a  commutation  of  a  sentence  stands  on  the 
same  footing  as  a  contract  to  secure  a  pardon. 
Kribben  v.  Haycraft,  26  Mo.  396. 

4.  Use  of  Proper  Means  to  Secure  Pardon  —  Mi- 
nority Kule.  —  Norman  v.  Cole,  3  Esp.  253; 
McGill  v.  Burnett,  7  J.  J.  Marsh.  (Ky.)  640; 
Brown  v.  Young,  7  Ky.  L.  Rep.  664. 

In  Lampleigh  v.  Braithwaite,  Hob.  106,  it 
was  held  that  if  A  requests  B  to  endeavor  10 
procure  for  A  a  pardon,  and  after  B  has  made 
such  endeavor,  A,  in  consideration  thereof, 
promises  to  pay  a  certain  sum  of  money,  this 
is  a  good  consideration.  In  this  case,  how- 
ever, the  point  before  the  court  was  merely 
whether  an  executed  consideration  was  suffi- 
cient to  support  a  subsequent  promise  for  pay- 
ment therefor.  See  the  title  Consideration, 
vol.  6,  p.  690  et  seq. 

Where  Court  Without  Jurisdiction.  —  In 
Thompson  v.  Wharton,  7  Bush  (Ky.)  563,  3 
Am.  Rep.  306,  an  attorney  undertook  by  the 
use  of  his  personal  influence  with  the  military 
commander  to  save  from  impending  danger  of 
threatened  execution  or  unauthorized  and  ille- 
gal imprisonment  one  who  had  been  convicted 
by  a  military  court  which  was  without  author- 
ity in  the  case,  and  it  was  held  that  the  object 
contemplated,  as  well  as  the  means  to  be  re- 
sorted to,  was  entirely  defensible,  whether  re- 
garded from  a  legal  or  a  moral  standpoint. 
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Litigation. 


templates  a  resort  only  to  legal  and  proper  measures.1  And  where  only 
proper  means  are  to  be  used  the  contract  is  not  rendered  illegal  because  the 
services  are  to  be  performed  by  one  not  an  attorney  at  law.2 

6.  Agreements  Relating  to  Bail  in  Criminal  Cases  —  in  General.  —  The  policy 
of  the  law  is  rather  in  favor  of  the  giving  of  bail  in  criminal  cases,  and  it  has 
been  held  that  an  agreement  to  secure  bail  for  an  accused,3  or  an  agreement 
by  an  accused  to  pay  a  third  person  for  becoming  his  bail,  was  not  against 
public  policy.4 

Indemnification  of  Sureties.  —  The  law  as  to  agreements  for  the  indemnification 
of  sureties  has  already  been  stated.5 

7.  Agreements  Ousting  Jurisdiction  of  Courts.  —  The  validity  and  effect  of 
agreements  tending  to  oust  the  courts  of  jurisdiction  will  be  found  fully 
treated  under  more  appropriate  titles,  to  which  reference  is  made  in  the  note 
below.6 

XIII.  Agreements  Encouraging  Litigation  —  1.  In  General.  —  The  policy 
of  the  law  may  be  said  to  discourage  litigation  rather  than  to  encourage  it, 
and  the  courts  have  net  hesitated  to  hold  illegal,  as  against  public  policy, 
contracts  in  encouragement  of  litigation.7 


1.  Contracts  to  Secure  Pardons  Upheld  —  General 

Rule — Georgia.  —  Bird  v.  Meadows,  25  Ga. 
251;  Formby  v.  Pryor,  15  Ga.  258. 

Massachusetts.  — Timothy  v.  Wright,  8  Gray 
(Mass.)  522. 

Minnesota.  —  Moycr  v.  Cantieny,  41  Minn. 
242. 

New  Hampshire.  —  Chadwick  v.  Knox,  31 
N.  H.  226,  64  Am.  Dec.  329. 

New  York.  —  Bremsen  v.  Engler,  49  N.  Y. 
Super.  Ct.  172. 

Attorney  to  Do  "  What  He  Can  "  —  Presumption 
as  to  Character  of  Services.  —  An  attorney  may 
lawfully  agree  to  do  what  he  can  to  procure  a 
pardon,  and  can  recover  for  services  rendered 
accordingly.  It  is  to  be  presumed  that  proper 
acls  only  were  contemplated.  Bremsen  v. 
Engler.  49  N.  Y.  Super.  Ct.  172. 

Use  of  Copies  of  Testimony  —  Pardon  by  Legis- 
lature.—  An  agreement  for  compensation  for 
services  in  endeavoring  to  obtain  from  the 
legislature  the  pardon  of  a  prisoner,  by  the 
use  of  authenticated  copies  of  the  testimony 
given  by  the  witnesses  for  and  against  him,  is 
not  illegal.  Bird  v.  Brecdlove,  24  Ga.  623,  25 
Ga.  251. 

Release  of  Claim  of  Damages  Against  Officer 
Arising  Out  of  Prosecution.  —  See  Timothy  v. 
Wright,  8  Gray  (Mass.)  522. 

2.  Services  by  Other  than  Attorney.  —  Bird  v. 
Breedlovc,  24  Ga.  623. 

3.  Agreement  to  Secure  Bail.  —  Hewlett  v. 
Cincinnati,  etc.,  R.  Co.,  65  Miss.  463;  Lehn- 
dorf  v.  Schields,  13  Mo.  A  pp.  486. 

4.  Pay  for  Becoming  Bail.  —  Lebndorf  v. 
Schields,  13  Mo.  App.  486;  Fitch  v.  Vander- 
veer,  6  N.  Y.  Wkly.  Dig.  243. 

Recovery  of  Money  Deposited  to  Procure  Bail.  — 
A  contract  to  go  upon  a  bail  bond  for  a 
pecuniary  consideration  is  not  against  public 
policy,  and  upon  a  refusal  to  justify,  the  sure- 
ties being  excepted  to,  the  money  so  paid  may 
be  recovered.  Fitch  v.  Vanderveer,  6  N.  Y. 
Wkly.  Dig.  243. 

6.  Sec  the  title  Bail  ani>  Recocnizanck  (in 
Criminal  Casks),  vol.  3,  p.  684. 

6.  For  a  general  discussion  of  this  topic  sec 
the  title  JURISDICTION,  Sec  also  the  titles 
Arbitration  and  Award,  vol.  2,  p.  $"joetsef.\ 


Limitation  of  Actions.  Questions  of  this 
kind  frequently  arise  in  conneclion  with  the 
by-laws  of  benevolent  or  fraternal  societies, 
and  policies  of  insurance.  For  these  phases  of 
the  subject  see  the  titles  Accident  Insurance. 
vol.  1,  pp.  325,  327;  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  1015;  Benevolent  or  Bene- 
ficial Associations,  vol.  3,  p.  1075;  Building 
and  Loan  Associations,  vol.  4,  pp.  1036,  1053; 
Fire  Insurance,  vol.  13,  pp.  359,  385;  Free- 
masons, vol.  14,  p.  544;  Life  Insurance;  Lim- 
itation of  Actions;  Religious  Societies; 
Societies  and  Clubs. 

7.  Compromise  of  Litigation.  —  Thus  the  policy 
of  the  law  favors  the  compromise  of  litigation, 
and  agreements  entered  into  for  the  purpose 
of  preventing  such  compromises  are  held  to  be 
illegal.  North  Chicago  St.  R.  Co.  v.  Ackley, 
171  111.  100;  Boardman  v.  Thompson,  25  Iowa 
487;  Ell  wood  v.  W  ilson,  21  Iow  a  523;  Ford  v. 
Gregson,  7  Mont.  89;  Lewis  v.  Lewis,  15  Ohio 
715;  M  urray's  Estate,  2  Pa.  Dist.  681. 

The  fact  that  the  object  of  one  of  the  parties 
to  an  assignment  of  part  of  a  chose  in  action 
was  to  prevent  the  compromise  of  the  claim 
will  not  render  the  assignment  illegal  where 
the  other  party  acted  in  good  faith.  Rucker 
v.  Bolles,  80  Fed.  Rep.  504. 

Runner  for  Attorneys  —  Commission  on  Business 
Brought.  — in  Vocke  v.  Peters,  58  111.  App.  338, 
a  contract  by  an  attorney  to  pay  to  a  third 
person  a  commission  on  all  legal  business 
brought  to  the  former  by  the  latter  was  held 
not  to  be  against  public  policy.  It  would  seem 
from  the  opinion  of  the  court  that  this  contract 
was  attacked  solely  on  the  ground,  however, 
that  it  was  for  the  payment  of  a  contingent  fee. 

New  York  Statute.  —  Code  Civ.  Pro.  N.  Y., 
§  74,  expressly  enacts  that  an  attorney  or 
counselor  shall  not,  either  before  or  after  ac- 
tion brought,  promise  or  give  a  valuable  con- 
sideration to  any  person  as  an  inducement  to 
placing,  or  in  consideration  for  having  placed, 
in  his  hands  a  demand  of  any  kind,  for  the 
purpose  of  bringing  suit;  provided  that  this 
section  does  not  apply  to  an  agreement  be- 
twecn  attorneys  and  counselors,  or  cither,  to 
divide  between  themselves  a  compensation  to 
be  received.  It  has  been  held  under  this  staU 
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2.  Champertous  Contracts.  —  The  validity  of  contracts  in  which  champerty 
enters  as  a  consideration  has  been  treated  under  another  title.1 

3.  Assignments  of  Choses  in  Action.  —  The  common-law  rule  prohibiting  the 
assignment  of  choses  in  action  was  partly  based  on  the  ground  that  to  allow 
a  man  to  make  over  to  a  stranger  his  right  of  going  to  law  would  be  a  great 
encouragement  to  litigation.  This  question  has  been  fully  treated  in  another 
place.8 

4.  Contracts  Relating  to  Attorney's  Fees  and  Costs.  —  The  validity  and  effect 
of  contracts  between  attorneys  and  their  clients  in  relation  to  fees  and  costs 
have  already  been  treated.3 

Provisions  in  Instruments  of  Indebtedness  for  Attorney  Fees  in  Case  of  Suit.  —  The 
authorities  as  to  the  validity  of  provisions  in  instruments  of  indebtedness  for 
the  payment  by  the  debtor  of  attorney  fees  or  costs  of  collection  in  case  the 
indebtedness  is  collected  by  suit  are  presented  elsewhere  in  this  work.4 

XIV.  Agreements  Affecting  Public  Duties  of  Citizens —  1.  In  General.  — 
Certain  of  the  political  or  quasi-^oYiticaX  rights  of  citizens  are  conferred  solely 
with  a  view  to  the  public  good,  and  contracts  entered  into  to  induce  them  to 
act  from  motives  of  individual  interest  instead  of  from  the  motive  of  the  pub- 
lic interest  have  been  held  to  be  illegal.5 

2.  Opposition  to  Legislation.  —  Thus,  citizens  in  petitioning  for  legislation 
or  in  opposing  legislation  should  act  solely  from  the  motive  of  the  public 
interest,  and  agreements  to  induce  them  to  act  in  regard  thereto  from  indi- 
vidual interest  have  been  held  illegal.6  If,  however  the  opposition  is  to  the 
passage  of  a  private  act  and  is  based  solely  on  the  injury  to  the  person  agree- 
ing to  withdraw  his  opposition,  an  agreement  to  compensate  him  for  such 
injury  in  consideration  of  his  withdrawal  of  opposition  may  be  sustained.7 

3.  Public  Enterprises  and  Improvements.  —  An  agreement  having  for  its 
object  the  defeat  of  a  public  enterprise  has  been  held  illegal,8  and  it  has  also 


ule  that  a  contract  by  an  attorney  to  pay  to  a 
third  person  a  compensation  for  legal  business 
brought  to  him  was  illegal,  and  that  no  recov- 
ery could  be  had  thereon.  The  court  held  also 
that  the  burden  of  proof  was  upon  a  person 
seeking  to  recover  on  such  a  contract  to  show 
that  he  was  within  the  exception  of  the  statute. 
Hirshbach  v.  Ketchum,  5  N.  Y.  App.  Div.  324. 

Bond  to  Indemnify  Defendant  in  Contemplated 
Action.  —  In  Bundy  v.  Newton,  (Supm.  Ct. 
Gen.  T.)  29  Abb.  N.  Cas.  (N.  Y.)  66,  a  bond 
given  to  secure  a  person  living  in  Illinois  from 
the  expense  he  might  incur  as  defendant  in  a 
contemplated  libel  suit,  provided  judgment 
was  not  recovered  against  him,  in  considera- 
tion of  his  coming  into  New  York  state  so  as 
to  enable  him  to  be  there  sued,  was  held  not  to 
be  against  public  policy. 

1.  See  the  tiile  Champerty  and  Main- 
tenance, vol.  5,  p.  822. 

2.  See  the  title  Assignments,  vol.  2,  p.  1007. 

3.  See  the  titles  Attorney  and  Client,  vol. 
3,  p.  278;  Champerty  and  Maintenance,  vol. 
5.  P-  815. 

4.  See  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  98  et  seg,; 
Mortgages. 

5.  Contesting  Elections.  —  Thus,  where  a  per- 
son had  instituted  proceedings  to  contest  the 
election  of  a  member  of  parliament,  on  the 
ground  of  bribery,  an  agreement  by  the  candi- 
date returned  as  elected  for  the  payment  of  a 
consideration  in  consideration  of  the  with- 
drawal of  the  contest  was  held  to  be  illegal. 
Coppock  v.  Bower,  4  M.  &  W.  361. 


6.  Forbearance  to  Obtain  Eepeal  of  Law.  —  In 

Reed  v.  Pepper  Tobacco  Warehouse  Co.,  2  Mo. 
App.  82,  an  agreement  by  which  an  officer 
agreed  to  share  his  fees  with  a  third  person  in 
consideration  of  the  latter's  forbearance  to  ob- 
tain a  repeal  of  the  law  creating  the  office  was 
held  illegal.  See  also  Usher  v.  McBratney,  3 
Dill.  (U.  S.)  385. 

Withdrawal  of  Opposition  to  Legislation.  — 
Martin  v.  Second,  etc.,  St.  Pass.  R.  Co.,  3 
Phila.  (Pa.)  316,  15  Leg.  Int.  (Pa.)  405;  Pingry 
v.  Washburn,  1  Aik.  (Vt.)  264,  15  Am.  Dec. 
676.  See  also  Low  v.  Connecticut,  etc., 
Rivers  R.  Co.,  45  N.  H.  370;  Chippewa  Val- 
ley, etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  75 
Wis.  224. 

In  Pingry  v.  Washburn,  1  Aik.  (Vt.)  264,  15 
Am.  Dec.  676,  an  agreement  on  the  part  of  a 
corporation  to  grant  to  individuals  certain 
privileges  in  consideration  that  they  would 
withdraw  their  opposition  to  the  passage  of  a 
legislative  act  touching  the  interests  of  the 
corporation  was  held  to  be  against  public  policy 
and  illegal. 

7.  Opposition  to  Private  Act  —  Compensation  for 
Injury.  —  Taylor  v.  Chichester,  etc.,  R.  Co.,  L. 
R.  4  H.  L.  628,  reversing  16  W.  R.  147.  See 
also  Simpson  v.  Howden,  9  CI.  &  F.  61; 
Shrewsbury  v.  North  Staffordshire  R.  Co.,  L. 
R.  1  Eq.  593;  Edwards  v.  Grand  Junction  R. 
Co.,  7  Sim.  337;  Vauxhall  Bridge  Co.  v.  Spen- 
cer, Jac.  64. 

8.  Agreements  to  Defeat  Public  Enterprise.  — 
Thus,  where  A  conveyed  land  to  B,  for  the 
purpose  of  enabling  B,  who  was  a  man  of 
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been  held  illegal  for  a  person  to  agree,  for  a  consideration  to  be  paid  to  him, 
to  withdraw  his  opposition  to  such  an  enterprise  when  he  would  not  have 
been  injured  by  the  carrying  out  thereof.1 

Buying  Consent  of  Property  Owners  to  Petition  for  Improvements.  —  Where  the  consent 
of  a  certain  proportion  of  the  property  owners  is  necessary  to  the  making  of 
a  public  improvement,  the  expense  of  which  is  to  be  borne  by  the  public  in 
general,  or  by  the  property  owners  benefited  by  the  improvement,  it  has  been 
held  that  an  agreement  for  the  payment  of  a  consideration  to  a  property 
owner  in  consideration  of  his  consent  to  the  improvement  was  against  public 
policy.2 

4.  Contracts  Affecting  Purity  of  Public  Elections — a.  Election*  or  Officers. 
—  In  the  exercise  of  the  right  of  suffrage  in  the  election  of  public  officers  all 
citizens  should  be  governed  solely  by  a  regard  for  the  public  welfare,  and  the 
courts  universally  hold  illegal  contracts  for  the  payment  of  a  consideration 
to  a  voter  for  his  support  of  a  candidate,  or  which  otherwise  induce  a  voter  to 
cast  his  vote  from  motives  of  individual  interest.3 

Contracts  for  Support  During  Elections.  —  Thus,  a  contract  by  a  candidate  for  office 
to  employ  a  voter  or  appoint  him  his  deputy  in  consideration  of  the  latter's 
support  has  been  held  illegal,4  and  also  a  contract  to  pay  money  to  a  voter  in 
consideration  of  his  services  in  inducing  other  voters  to  vote  for  the 
promisor.5 

influence,  to  oppose  the  opening  of  a  street 
through  the  land,  it  was  held  that  equity,  on 
grounds  of  public  policy,  would  not  enforce 
B's  promise  to  reconvey.  Slocum  v.  Wooley, 
43  N.  J.  Eq.  451. 

And  a  proceeding  to  establish  a  public  high- 
way being  in  its  nature  for  the  benefit  of  the 
whole  public,  a  contract  made  by  the  party 
who  has  commenced  such  proceeding,  for  its 
abandonment,  in  consideration  of  money  to  be 
paid  to  him,  is  contrary  to  public  policy. 
Jacobs  v.  Tobiason,  65  Iowa  245,  54  Am.  Rep.  9. 

The  people  of  a  county,  being  anxious  to 
have  a  railroad  built  thereto,  started  a  move- 
ment for  a  charter  in  order  to  build  the  road. 
Subsequently  they  entered  into  an  agreement 
with  a  railway  company  for  the  construction 
of  the  road  by  such  company,  and  the  latter 
transferred  a  portion  of  its  stock  for  the  pro- 
tection of  the  county,  which  voted  aid  to  the 
construction  of  the  road.  It  was  held  that  the 
agreement  was  not  illegal  as  against  public 
policy  on  account  of  its  preventing  the  county 
from  seeking  the  incorporation  of  another  rail- 
road.   Greene  v.  Nash,  85  Me.  148. 

1,  Withdrawal  of  Opposition  to  Public  Enter- 
prise.—  Thus  a  contract  on  the  part  of  a 
caveator  to  withdraw  his  opposition  to  the  lay- 
ing out  of  a  highway,  in  consideration  of 
money  to  be  paid  to  him,  is  against  the  policy 
of  the  law.  Smith  v.  Applcgatc,  23  N.  J.  L. 
352. 

Rule  Otherwise  Whore  Opposition  Is  on  Account 
of  Injury  to  Be  Suffered  by  Opposer.  —  Weeks  v. 
Lippcncott,  42  Fa.  St.  474.  Sec  also  Makem- 
son  v.  Kauffman,  35  Ohio  St.  444;  Corns  v. 
Clouser,  137  Ind.  201;  I  line  v.  New  York  El. 
R.  Co.,  149  N.  Y.  154. 

2.  Buying  Consent  of  Property  Owners  for  Im- 
provement.—  Doanc  v.  Chicago  City  K.  Co.,  160 
III.  22,  reversing  51  III.  App.  353;  Maguire  v. 
Smock,  42  Ind.  i,  13  Am.  Rep,  353;  Miller 
v.  Rice,  9  Ky.  L.  Rep.  620;  Howard  v.  First 
Independent  Church,  18  Md.  451;  Dean  v. 
Clark,  80  Hun  (N.  Y.)  80. 


3.  Contracts  to  Influence  Voters  —  Alabama. — 
Robertson  v.  Robinson,  65  Ala.  610,  39  Am. 
Rep.  17. 

Illinois.  —  Liness  v.  Hesing,  44  111.  113,92 
Am.  Dec.  153. 

Nevada.  —  Gaston  v.  Drake,  14  Nev.  175,  33 
Am.  Rep.  548. 

Pennsylvania.  —  Howard  v.  Jacoby,  3  Pa. 
Co.  Ct.  436. 

Vermont.  —  Nichols  v.  Mudgett,  32  Vt.  546. 
As  to  the  Effect  of  Such  Contracts  on  the  Elec- 
tion, see  the  title  Elections,  vol.  10,  p.  780 
el  sea. 

Wagers  on  Elections.  —  See  as  to  this  matter 
the  title  Gambling  Contracts,  vol.  14,  p.  597. 

Illustrations  of  Rule  —  Loan  of  Money  to  Bribe 
Voters.  —  See  Deskins  v.  Phillips,  11  Ky.  L. 
Rep.  485- 

Furnishing  Liquor  on  Request  to  Influence 
Voters.  —  See  Duke  v.  Asbee,  11  Ired.  L.  (33 
N.  Car.)  112. 

Agreement  Between  Rival  Candidates  for  Divi- 
sion of  Fees  of  Office.  —  Glover  v.  Taylor,  38  La. 
Ann.  634. 

Agreement  by  Candidate  to  Divide  Emoluments 
with  Another  for  His  Influence  in  Securing  For- 
mer's Election.  —  Gaston  v.  Drake,  14  Nev.  175, 
33  Am.  Rep.  548. 

Agreement  for  Withdrawal  of  Candidacy  for  Per- 
sonal Gain. —  Robinson  v.  Kalbflcisch,  5  Thomp. 
&  C.  (N.  Y.)  212.  See  also  Benedict  1.  Ehlcr, 
L»wis  Cr.  L.  126;  Ham  v.  Smith,  87  Pa.  St.  63. 

4.  Contracts  to  Appoint  in  Consideration  of  Sup- 
port.—  Benedict  v.  Lhlcr,  Lewis  Cr.  L.  126; 
Robertson  :.  Robinson,  65  Ala.  610,  39  Am. 
Rep.  17;  Stout  v.  Ennis,  28  Kan.  706. 

Election  in  Foreign  8tate.  —  It  is  immaterial 
whether  the  contract  relates  to  an  election  in 
the  state  in  which  the  contract  is  sought  to  be 
enforced  or  in  another  state.  Stout  1.  Ennis, 
28  Kan.  706. 

6.  Pay  for  Services  |in  Support  of  Candidate*  — 
California.  —  Martin  v.  Wade,  37  Cal.  168. 

Nevada.  — Gaston  v.  Drake,  14  Nev.  175,  33 
Am.  Kcp.  548. 
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Support  to  Secure  Nomination.  —  And  a  contract  for  the  payment  of  money  for 
the  support  of  the  promisee  in  securing  the  nomination  of  the  promisor  as  a 
candidate  for  office  has  been  held  illegal.1 

Proper  Services  in  the  Conduct  of  Elections.  —  The  policy  of  the  law  for  the  preser- 
vation of  the  purity  of  elections  does  not,  however,  prohibit  all  contracts  for 
services  in  relation  to  elections.  Thus,  it  has  been  held  that  it  was  not 
illegal  to  agree  to  compensate  a  speaker  for  making  speeches  and  openly 
advocating  the  election  of  the  promisor  to  the  office  of  Vice-President  of  the 
United  States;3  and  also  it  has  been  held  lawful  to  employ  a  person  to  look 
after  the  general  organization  of  a  political  party.3 

Statutory  Provisions  Relating  to  Election  Expenditures.  —  In  some  jurisdictions  there 
are  statutes  which  expressly  prohibit  certain  contracts  in  regard  to  elections, 
and  of  course  contracts  in  violation  thereof  are  illegal.4 

b.  Elections  Submitting  Questions  to  Voters.  —  Where  the  elec- 
tion does  not  involve  the  incumbency  of  a  public  office,  but  instead  is  for  the 
submission  of  some  question  to  the  voters,  such  as  the  removal  of  a  county- 
seat,  or  whether  municipal  aid  shall  be  voted  to  the  construction  of  a  railroad, 
etc.,  public  policy  requires  that  the  voters  should  be  actuated  solely  by  the 
question  of  the  public  welfare,  and  contracts  for  special  benefit  to  particular 
voters  to  influence  their  votes  are  held  illegal.5  The  rule  is  otherwise  where 
the  advantages  offered  are  for  the  benefit  of  the  public  and  not  for  that  of  the 
individual  voter.6 

XV.  Contracts  Limiting  Liability  for  Negligence.  —  The  law  upon  this 
subject  falls  more  appropriately  under  other  titles  in  this  work,  to  which 
reference  is  made  in  the  note  below.7 

XVI.  Effect  of  Existence  of  War  upon  Contracts  —  1.  War  Between 
Nations  —  Trading  with  Enemies.  —  It  is  the  universal  rule  that  the  existence  of  a 
state  of  war  places  an  entire  restraint  upon  the  commerce  and  friendly  inter- 
course between  the  citizens  of  the  belligerent  governments,  and  contracts 
arising  out  of  intercourse  between  them  are  held  illegal.8 

New  Jersey.  —  Swayze  v.  Hull,  8  N.  J.  L.  54,  5.  Submission  of  Propositions  to  Voters —  Mu- 

14  Am.  Dec.  399.  nicipal  Aid.  —  Wilcox  v.  Puryear,  12  Ky.  L. 

Tennessee.  —  Whitman  v.  Ewin,  (Term.  Ch.  Rep.  556;  Dean  v.  Clark,  80  Hnn  (N.  Y.)  80. 

1897)  39  S.  W.  Rep.  742,  citing  3  Am.  and  Eng.  See  also  Burden  Bank  :•.  Phelps,  5  Kan.  App. 

Encyc.  of  Law  (1st  ed.)  879.  685. 

Vermont.  —  Nichols  v.  Mudgett,  32  Vt.  546.  Removal  of  County-seat. —  Upon  this  point, 

1.  Support  for  Nomination.  —  Liness  v.  Hes-  see  the  title  County-seat,  vol.  7,  p.  1041. 
ing,  44  111.  113,  92  Am.  Dec.  153;   Keating  v.  Location  of  Park. —  In  Merchants'  Sav.,  etc., 
Hyde,  23  Mo.  App.  555.  Co.  v.  Goodrich,  75  111.  554,  a  contract  for  the 

2.  Hiring  Speakers.  —  Murphy  v.  English,  sale  of  land  dependent  upon  the  result  of  an 
(Supm.  Ct.  Spec.  T.)  64  How.  Pr.  (N.  Y.)  362.  election  upon  the  question  of  locating  a  public 
See  also  Keating  v.  Hyde,  23  Mo.  App.  555;  park  was  held  void  upon  the  ground  of  public 
Howard  v.  Jacoby,  3  Pa.  Co.  Ct.  436.  policy,  the  result  of  the  election  being  an 

3.  Organization  of  Party.  —  Sizer  v.  Daniels,  essential  part  of  the  consideration. 

66  Barb.  (N.  Y.)  426;  Smith  v.  Babcock,  3  N.  6.  This  question,  so  far  as  it  concerns  the 

Y.  App.  Div.  6.  location  or  removal  of  county-seats,  is  fully 

4.  English  Statute.  —  See  Ribbans  v.  Crickett,  treated  under  the  title  County-seat,  vol.  7,  p. 
1  B.  &  P.  264;  Ward  v.  Nanney,  3  C.  &  P.  399,  1041.  See  also  the  title  Municipal  Aid,  for 
14  E.  C.  L.  369;  Richardson  v.  Webster,  3  C.  that  phase  of  the  subject. 

&  P.  128,  14  E.  C.  L.  238.  7.  See  generally  the  title  Negligence.  And 

Quebec  Election  Acts.  —  See  Dansereau  v.  St.  for  specific  applications  see  such  titles  as  Car- 

Louis,  18  Can.  Sup.  Ct.  587.  riers  of  Goods,  vol.  5,  p.  288;  Carriers  of 

New  York  Statute.  —  See  Jackson  v.  Walker,  Live  Stock,  vol.  5,  p.  443;  Carriers  of  Pas- • 

5  Hill  (N.  Y.)  27,  7  Hill  (N.  Y.)  387;  Hurley  v.  sengers,  vol.  5,  p.  615;  Fellow  Servants,  vol. 

Van  Wagner,  28  Barb.  (N.  Y.)  109;  Sizer  v.  12,  p.  977;  Master  and  Servant;  Telegraph 

Daniels,  66  Barb.  (N.  Y.)  426;  Foley  v.  Speir,  and  Telephone  Companies. 

100  N.  Y.  558;  Murphy  v.  English,  (Supm.  Ct.  8.  Trading  with  Enemies  Illegal —  England.  — 

Spec.  T.)  64  How.  Pr.  (N.  Y.)  362;  Smith  v.  Potts  v.  Bell,  8  T.  R.  548. 

Babcock,  3  N.  Y.  App.  Div.  6.  Connecticut.  —  Bulkley  v.  Derby  Fishing  Co., 

Pennsylvania     Statute.  —  See     Howard     v.  1  Conn.  571. 

Jacoby,  3  Pa.  Co.  Ct.  436.    See  also  Wilkes  Iowa.  —  Hill  v.  Baker,  32  Iowa  302,  7  Am. 

Barre  :■.  Rockafellow,  171  Pa.  St.  177,  50  Am.  Rep.  193. 

St.  Rep.  795;  Ham  v.  Smith,  87  Pa.  St.  63.  Massachusetts.  —  Musson  y.  Fales,  16  Mass. 
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Trade  under  License  of  Government.  —  The  principle  renderingjllegal  contracts 
arising  out  of  trade  with  the  enemy  being  based  on  the  injury  which  would 
result  from  supplying  the  enemy  thereby  with  the  sinews  of  war,  it  therefore 
follows  that  the  government  to  which  a  citizen  owes  allegiance  may  license 
such  trade,  when  it  is  considered  beneficial  to  such  government,  and  contracts 
arising  out  of  a  trade  so  licensed  will  be  enforced  in  the  courts  of  the  govern- 
ment from  which  the  license  emanates.1 

Ignorance  of  Nationality  of  Party.  —  Where  an  enemy  trading  with  a  citizen  of 
the  government  of  the  forum  dealt  with  him  in  good  faith,  relying  upon  the 
representations  of  the  latter  that  he  was  a  citizen  of  a  neutral  power,  the 
enemy  was  allowed  after  the  return  of  peace  to  recover  on  the  contract  in  a 
court  of  the  government  with  which  he  was  at  war.2 

Trade  with  Neutrals.  —  It  is  equally  clear  that  the  mere  existence  of  war  does 
not  affect  the  right  of  citizens  of  one  of  the  belligerent  powers  to  trade  with 
neutrals,  though  the  enemy  may  incidentally  derive  benefit  from  such  trade,* 
unless  it  is  carried  on  in  connection  with  or  subservient  to  the  interests  of  the 
enemy.4 

License  from  Enemy.  —  And  the  fact  that  the  trade  to  a  neutral  port  is  carried 
on  under  a  license  from  the  enemy  will  not  render  the  trade  illegal  so  as  to 
invalidate  contracts  arising  out  of  such  trade.5 

2.  Insurrection.  —  All  contracts  in  aid  of  an  insurrection  are  of  course 
illegal.6    In  the  United  States  the  civil  war  of  1861-1865  gave  rise  to  many 


332.    See  also  Coolidge  v.  Inglee,  13  Mass.  26. 

New  Hampshire.  —  Chauncey  v.  Yeaton,  1 
N.  H.  151;  Beach  v.  Kezar,  1  N.  H.  184. 

Purchase  of  Enemy's  Real  Estate.  —  The  pur- 
chase of  an  enemy's  real  estate,  situated  within 
the  territorial  limits  of  the  government  with 
which  he  is  at  war,  by  a  citizen  of  the  latter 
government,  is  unlawful  because  it  furnishes 
to  the  enemy  the  sinews  of  war  and  may  em- 
barrass the  enforcement  of  any  acts  of  confis- 
cation to  which  it  may  be  found  expedient  to 
resort.  Hill  v.  Baker,  32  Iowa  302,  7  Am. 
Rep.  193. 

Services  in  Aid  of  Trade.  — Trading  with  the 
enemy  being  illegal,  one  who  knowingly  ren- 
ders services  in  aid  of  such  a  trade  cannot  re- 
cover therefor.  This  rule  was  applied  to  a 
case  where  a  person  sought  to  recover  for  the 
keep  of  cattle  which  he  knew  vVere  to  be  sold 
by  the  owner  to  the  enemy  during  the  war  of 
1812.    Beach  v.  Kezar,  1  N.  H.  184. 

1.  Trade  under  License  of  Government.  —  Hill 
v.  Baker,  32  Iowa  302,  7  Am.  Rep.  193. 

2.  Ignorance  of  Nationality  of  Party. —  Mus- 
son  v.  Falcs,  16  Mass.  332.  See  infra,  this 
title.  Enforcement  of  and  Relief  from  Illegal 
Contracts. 

3.  Trade  with  Neutrals.  —  Hulklcy  v.  Derby 
Fishing  Co.,  I  Conn.  571;  The  Liverpool 
Packet,  1  Gall.  (U.  S.)  513,  15  Fed.  Cas.  No. 
8,406. 

Seizures  of  Vessels.  —  The  question  of  the 
legality  of  trade  to  a  neutral  port  has  chiefly 
arisen  in  cases  of  the  seizure  by  the  govern- 
ment of  the  vessels  by  whirh  the  trade  is  car- 
ried on.  The  cases  will  be  found  collected  in 
their  proper  place  under  the  title  Interna- 
tional Law. 

4.  Trade  with  Neutral  Subservient  to  Interest 
of  Enemy.  —  The  Julia,  I  Gall.  (U.  S.)  594,  14 
Fed.  Cas.  No.  7,575;  The  Liverpool  Packet,  1 
Gall.  (U.  S.)  513,  15  Fed  Cas.  No.  8.406. 

5.  Insurance  on  Vessel  Trading  to  Neutral  Port 


—  License  from  Enemy.  —  Bulkley  '■■  Derby 
Fishing  Co.,  I  Conn.  571. 

In  U.  S.  v.  Schooner  Matilda,  5  Hughes  (U. 
S.)  44,  26  Fed.  Cas.  No.  15,741,  4  Am.  L.  J. 
(Hall.)  478,  it  was  decided  by  the  chief  justice 
of  the  United  States  that  a  license  from  a  pub- 
lic enemy  did  not  of  itself  render  the  voyage 
illegal.  The  question  in  this  case  as  to  the 
legality  of  the  voyage  arose,  however,  in  pro- 
ceedings for  the  confiscation  of  the  vessel. 

In  The  Julia,  1  Gall.  (U.  S.)  594,  14  Fed. 
Cas.  No.  7,575,  there  is  a  dictum  by  Judge 
Story  to  the  effect  that  such  a  license  would 
render  the  voyage  illegal,  and  the  vessel  sub- 
ject to  confiscation.  See  the  title  Interna- 
tional Law. 

Sale  of  License  from  Enemy  for  Trade  with  Neu- 
tral.—  In  Patton  v.  Nicholson,  3  Wheat.  (U. 
S.)  204,  however,  it  was  held  that,  as  the  use 
of  a  license  or  pass  from  an  enemy  to  trade 
with  a  neutral  was  unlawful,  a  contract  for  the 
sale  of  such  a  license  between  citizens  owing 
allegiance  to  the  government  of  the  forum  was 
also  illegal,  and  a  recovery  could  not  be  had 
for  the  purchase  price  agreed  to  be  paid  there- 
for. 

But  in  Coolidge  v.  Inglee,  13  Mass.  26,  a 
license  which  was  to  protect  a  ship  from  cap- 
ture and  condemnation  by  the  enemy  while 
engaged  in  a  trade  with  a  neutral  power  was 
held  to  be  a  sufficient  legal  consideration  for 
a  promissory  note  given  in  payment  there- 
for. 

6.  Contracts  in  Aid  of  Insurrection  Held  Illegal 

—  United  States.  —  Hanauer  v.  Doanc,  13 
Wall.  (U.S.)  342;  Radich  v.  Hutchins,  95  U. 
S.  210;  Texas  v.  White,  7  Wall.  (U.  S.)  700; 
Taylor  v.  Thomas,  22  Wall.  (U.  S.)  479. 

Alabama.  —  Patton  v.  Gilmer,  42  Ala.  548,  94 
Am.  Dec.  665;  Oxford  Iron  Co.  v.  Quinchett, 
44  Ala  489. 

Louisiana.  —  Glasscock  V.  Wells,  23  La. 
Ann.  517. 
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decisions  in  which  the  effect  of  such  war  upon  contracts  was  called  in  ques- 
tion. Under  the  plan  of  this  work  this  topic  falls  more  properly  to  another 
title.1 

XVII.  Restraint  of  Trade.  —  The  question  of  the  legality  of  contracts 
as  being  in  restraint  of  trade  will  be  found  treated  in  another  place.2 

XVIII.  Trade  Combinations,  Monopolies,  etc.  —  The  question  as  to  the 
effect  of  contracts  in" furtherance  of  trade  combinations,  monopolies,  and  cor- 
porate trusts  will  be  found  treated  in  another  part  of  this  work.3 

XIX.  Restraints  upon  Alienation.  —  The  law  concerning  restraints  on 
the  alienation  of  property  will  be  presented  under  another  title.1 

XX.  Restraints  upon  Freedom  of  Testamentary  Disposition.  —  The 
question  of  the  validity  of  contracts  involving  restraints  upon  the  freedom  of 
testamentary  disposition  has  been  treated  in  another  place.5 

XXI.  Contracts  Indirectly  Illegal  —  1.  General  Principles.  —  Though  the 
subject-matter  of  a  contract  and  the  consideration  be  legal,  still  the  contract 
may  be  rendered  illegal  by  reason  of  the  object  of  the  parties  in  entering 
into  the  contract.  The  decisions  in  regard  to  this  question  are  not  in  accord, 
but  the  following  rules  may  be  said  to  be  established  by  the  weight  of 
authority. 

a.  Mutuality  of  Intent.  —  To  render  a  contract,  innocent  in  itself, 
illegal  on  the  ground  that  it  was  entered  into  to  further  an  illegal  purpose,  it 
is  held  that  such  intent  must  have  been  mutual.6  Where  the  party  who  is 
ignorant  of  the  illegal  purpose  of  the  other  party  discovers  such  purpose 


Missouri.  — State  v.  Hays,  49  Mo.  604. 
New  York.  —  Clements  v.  Yturria,  81  N.  Y. 
285;  Waitzfelder  v.  Kahnweiler,  56  Barb.  (N. 

Y.)  300. 

North  Carolina. — Brickellz'.  Halifax  County, 
81  N.  Car.  240;  Martin  v.  McMillan,  63  N.  Car. 
486;  Lance  v.  Hunter,  72  N.  Car.  178,  21  Am. 
Rep.  454;  Cronly  v.  Hall,  67  N.  Car.  9,  12 
Am.  Rep.  597. 

Tennessee.  —  Wood  v.  Stone,  2  Coldw. 
(Tenn.)  369,  88  Am.  Dec.  601;  Gardner  v.  Bar- 
ger,  4  Heisk.  (Tenn.)  668. 

Contract  for  Substitute  in  Confederate  Army.  — 
A  contract  to  convey  land  in  consideration 
that  one  of  the  parties  should  serve  in  the 
Confederate  army  as  a  substitute  during  the 
war  was  in  aid  of  the  rebellion,  and  as  such 
against  public  policy,  and  not  enforceable. 
Lance  v.  Hunter,  72  N.  Car.  178,  21  Am.  Rep. 
454- 

1.  See  the  title  War. 

2.  See  the  title  Restraint  of  Trade. 

3.  See  the  title  Monopolies. 

4.  See  the  title  Restraints  on  Alienation. 

5.  Seethe  title  Debts  of  Decedents,  vol.  8, 
p.  1017  et  sea.    See  also  the  title  Wills. 

6.  Necessity  for  Mutuality  of  Illegal  Intent  — 
United  Stales.  —  Roundfree  v.  Smith,  108  U.  S. 
269;  Irwin  v.  Williar,  no  U.  S.  499;  Bartlett 
v.  Smith,  13  Fed.  Rep.  263;  Carter-Crume  Co. 
v.  Peurrung,  86  Fed.  Rep.  439. 

Illinois. —  Pixley  v.  Boynton,  79  111.  351. 

Indiana.  —  Wright  v.  Crabbs,  78  Ind.  487. 

Iowa.  —  Brunswick  v.  Valleau,  50  Iowa  120, 
32  Am.  Rep.  119;  Dorsey  v.  Langworthy,  3 
Greene  (Iowa)  341;  Louisville  Second  Nat. 
Bank  v.  Curren,  36  Iowa  555. 

Kansas. — Julius  Winkelmeyer  Brewing 
Assoc.  v.  Nipp,  6  Kan.  App.  730. 

Kentucky.  —  Steele  v.  Curie,  4  Dana  (Ky.) 
381. 


Louisiana.  —  Fee  v.  Gonegal,  19  La.  Ann. 
263. 

Massachusetts. — Adams  v.  Coulliard,  102 
Mass.  167. 

Michigan.  —  Gregory  v.  Wendell,  40  Mich. 
432;  Niagara  Falls  Brewing  Co.  v.  Wall,  98 
Mich.  159;  Quirk  v.  Thomas,  6  Mich.  76. 

New  Hampshire.  —  Holden  v.  Brooks,  66  N. 
H.  184. 

New  York.  —  Donovan  v.  Compagnie  Gen- 
erale  Trans-Atlantique,  39  N.  Y.  Super.  Ct. 

519- 

Tennessee.  —  Atlanta  Guano  Co.  v.  Phipps, 
(Tenn.  Ch.  1897)  4]  S.  W.  Rep.  1087. 

Texas.  —  Gerhard  v.  Neese,  36  Tex.  635; 
Kottwitz  v.  Alexander,  34  Tex.  6S9;  House  v. 
Soder,  36  Tex.  629. 

Dealings  in  Futures.  —  Thus,  a  transaction 
which  on  its  face  is  legitimate  cannot  be  held 
void  as  a  wagering  contract  by  showing  that 
one  parly  only  so  understood  it  and  meant  it. 
Bibb  v.  Allen,  149  U.  S.  481.  See  the  title 
Gambling  Contracts,  vol.  14,  p.  576. 

Purchases  to  Create  Monopoly.  —  In  Carter- 
Crume  Co.  v.  Peurrung,  86  Fed.  Rep.  439,  it 
was  held  that  a  vendor  could  recover  for  goods 
sold  though  the  sale  was  one  step  in  an  ille- 
gal scheme  by  the  vendee  for  monopolizing  the 
trade  in  a  commodity  sold,  where  the  vendor 
was  ignorant  of  such  purpose  on  the  part  of 
the  vendee. 

Shipment  of  Goods  to  Be  Smuggled  —  Action  by 
Shipper.  —  In  an  action  against  a  carrier  for 
the  loss  of  goods  shipped,  it  was  held  that  it 
was  no  defense  that  the  shipper  intended  to 
smuggle  the  goods  on  their  arrival  in  the 
United  States,  where  the  carrier  was  not 
aware,  at  the  time  of  shipment,  of  such  intent 
on  the  part  of  the  shipper.  Donovan  v.  Com- 
pagnie Generale  Trans-Atlantique,  39  N.  Y. 
Super.  Ct.  519. 
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General  Principles. 


before  the  contract  has  been  executed,  it  has  been  held  that  he  may  rescind 
the  contract  without  liability  in  damages  as  for  a  breach.1 

b.  Mere  Knowledge  of  Illegal  Object  of  One  Party.  —  The 
decisions  are  in  conflict  as  to  the  effect  of  the  mere  knowledge  by  one  of  the 
parties  to  an  otherwise  innocent  contract,  of  the  unlawful  purpose  of  the  other 
party  in  entering  into  the  contract. 

General  Rule.  —  The  rule  laid  down  by  the  weight  of  authority,  especially  in 
the  United  States,  is  that  though  the  contract  is  entered  into  by  one  of  the 
parties  for  the  furtherance  of  an  illegal  purpose,  the  contract  will  not  be  ren- 
dered illegal  as  to  the  other  party,  though  he  had  knowledge  of  such  illegal 
purpose,  provided  he  does  nothing  in  furtherance  thereof.2 

Minority  Rule.  —  In  many  decisions,  however,  the  mere  knowledge  of  the 
illegal  purpose  of  the  other  party  has  been  held  to  render  the  contract  illegal.3 

c.  Acts  in  Furtherance  of  Illegal  Purpose.  —  If,  however,  the 
party  having  knowledge  of  the  illegal  purpose  of  the  other  party  does  any- 
thing in  furtherance  of  such  purpose,  the  decisions  all  agree  that  the  contract 
will  be  rendered  illegal.4 

d.  Completion  of  Illegal  Purpose  a  Part  of  Contract.  —  And 
the  same  is  true  where  the  completion  of  the  illegal  purpose  is  a  part  of  the 
contract.5 

e.  Illegal  Purpose  Commission  of  Crime  of  Great  Magnitude. 
—  And  it  seems  that  when  the  illegal  purpose  of  the  party  is  the  commission 


1.  Rescission  —  United  States.  —  Church  v. 
Proctor,  66  Fed.  Rep.  240. 

Michigan.  —  Niagara  Falls  Brewing  Co.  v. 
Wall,  98  Mich.  158. 

Pennsylvania.  —  Kountz  v.  Citizens'  Oil  Re- 
fining Co.,  72  Pa.  St.  392;  Brintnal  v.  Springer, 
1  Lane.  Bar  (Pa.)  Feb.  19,  1870. 

Texas.  —  Anheuser-Busch  Brewing  Assoc. 
v.  Houck,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  692. 

Canada.  —  Pringle  v.  Napanee,  43  U.  C.  Q. 
B.  285. 

2.  Knowledge  of  Other  Party's  Illegal  Object  — 
Majority  Rule  —  England.  —  Hodgson  v.  Tem- 
ple, 5  Taunt.  181,  1  E.  C.  L.  67;  Pellecat  v. 
Angell,  2  C.  M.  &  R.  311 ;  Holman  v.  John- 
son, 1  Cowp.  341;  Faikney  v.  Reynous,  4 
Burr.  2069. 

United  States.  —  Green  v.  Collins,  3  Cliff.  (U. 
S.)  494. 

Kentucky.  —  Steele  v.  Curie,  4  Dana  (Ky.) 
389. 

Maryland. — Cheney  v.  Duke,  10  Gill  &  J. 
(Md.)  11. 

Michigan.  —  Webber  v.  Donnelly,  33  Mich. 
469- 

Missouri.  — Curran  v.  Downs,  3  Mo.  App. 
468;  Michael  v.  Bacon,  49  Mo.  474,  8  Am. 
Rep.  138. 

New  Hampshire.  —  Hill  v.  Spear,  50  N.  H. 
253.  9  Am.  Rep.  205. 

New  York.  —  Tracy  v.  Talmage,  14  N.  Y. 
162. 

Tennessee.  —  McGavock  v.  Purycar,  6  Coldw. 
(Tcnn.)  35. 

Texas.  —  Bishop  v.  Honey,  34  Tex.  245. 

Vermont.  —  Lander  v.  Scavcr,  32  Vt.  114,  76 
Am.  Dec.  156;  Tuttle  v.  Holland,  43  Vt.  542. 
Compare  Territt  v.  Bartlett,  21  Vt.  184. 

Langton  Hughes,  1  M.  <t  S.  593,  is  un- 
doubtedly in  conflict  with  the  cases  above 
cited.  In  this  case  a  druggist  sold  to  a  brewer 
drugs  which  he  knew  that  the  brewer  intended 


using  in  the  manufacture  of  his  beer,  contrary 
to  the  statutes  42  Geo.  III.  and  51  Geo.  III., 
and  it  was  held  that  the  druggist  could  not  re- 
cover the  purchase  price. 

3.  Minority  Rule  —  United  States.  —  Hanauer 
v.  Doane,  12  Wall.  (U.  S.)  342. 

Alabama.  —  Milner  v.  Patton,  49  Ala.  423 
(overruling  Thedford  v.  McClintock,  47  Ala. 
647);  Shepherd  v.  Reese,  42  Ala.  329. 

Indiana.  —  Woodford  v.  Hamilton,  139  Ind. 
481;  Terre  Haute  Brewing  Co.  v.  Hartman,  19 
Ind.  App.  596.  Compare  Bickel  v.  Sheets,  24 
Ind.  1;  Cummings  v.  Henry,  10  Ind.  109. 

Iowa.  —  Tolman  v.  Johnson,  43  Iowa  127; 
Louisville  Second  Nat.  Bank  v.  Curren,  36 
Iowa  555. 

Maine.  —  Wilson  v.  Stratton,  47  Me.  120. 

Massachusetts  — Suit  v.  Woodhall,  113  Mass. 
391;  Adams  v.  Coulliard,  102  Mass.  167;  Web- 
ster v.  Munger,  8  Gray  (Mass.)  584;  Graves  v. 
Johnson,  156  Mass.  211,  32  Am.  St.  Rep.  446; 
Finch  v.  Mansfield,  97  Mass.  89;  Weil  v. 
Golden,  141  Mass.  364.  Compare  M'lntyre  v. 
Parks,  3  Met.  (Mass.)  207;  Dater  v.  Earl,  3 
Gray  (Mass.)  483. 

Nebraska.  —  Storz  v.  Finklestein,  46  Neb. 
577- 

Ohio.  —  Burns  v.  Seep,  4  Cine.  L.  Bui.  1067, 
7  Ohio  Dec.  (Reprint)  708;  Spurgeon  v.  McEl- 
wain,  6  Ohio  442,  27  Am.  Dec.  266;  Kusworm 
v.  Hess,  1  Cine.  L.  Bui.  315,  7  Ohio  Dec. 
(Reprint)  224. 

Canada.  —  Furlong  v.  Russell,  24  N.  Bruns. 
478.  Compare  Goslinc  tt.  Dunbar,  32  N.  Bruns. 
325- 

4.  Aid  in  Furtherance  of  Illegal  Object.  —  Biggs 
v.  Lawrence,  3  T.  R.454;  Clugas  v.  Penaluna, 
4  T.  R.  466;  Waymell  v.  Reed,  5  T.  R.  500. 

5.  Contract  Contemplating  Carrying  Out  of  Ille- 
gal Object.  —  Lightfoot  v.  Tenant,  1  11.  &  P. 
551;  Cannan  v.  Bryce,  3  B.  5;  Aid.  179.  5  E. 
C.  L.  255;  M'Kinnell  v.  Robinson,  -\  M.  &  W. 
434;  Talmage  v.  Pell,  7  N.  Y.  328. 
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of  a  crime  of  great  magnitude  as  distinguished  from  an  act  malum  prohibitum 
or  a  crime  of  inferior  grade,  then  the  mere  knowledge  on  the  part  of  the  other 
party  of  such  purpose  will  render  the  contract  illegal.1 

2.  Application  of  Principles  —  Scope  of  Section.  —  The  rules  set  forth  above 
have  been  applied  in  a  great  variety  of  transactions,  but  it  would  be  manifestly 
inappropriate  in  a  general  article,  such  as  this,  to  present  a  treatment  of  them 
in  detail.  In  this  section,  as  throughout  the  article,  indeed,  the  purpose  is 
to  present  as  far  as  practicable  general  principles,  leaving  the  exceptions, 
modifications,  and  special  applications  to  titles  dealing  with  the  special 
branches  of  the  subject.  For  example,  many  cases  have  arisen  in  connection 
with  loans,  leases,  sales  of  personalty  and  realty,  contracts  to  evade  payment 
of  taxes,  contracts  of  agency,  etc.,  all  of  which  will  be  found  adequately 
discussed  elsewhere  in  this  work.* 

XXII.  Entire  and  Divisible  Contracts  as  Affected  by  Partial  Illegal- 
ity —  1.  Entire  and  Divisible  Contracts  Denned.  —  A  contract  may  be  said  to 
be  entire  when,  by  its  terms,  nature,  and  purposes,  it  contemplates  and 
intends  that  each  and  all  of  its  parts,  material  provisions,  and  the  considera- 
tion are  common  each  to  the  other  and  interdependent.  A  divisible  contract 
is  one  in  its  nature  and  purposes  susceptible  of  division  and  apportionment, 
having  two  or  more  parts  in  respect  to  matters  and  things  contemplated  and 
embraced  by  it,  not  necessarily  dependent  upon  each  other,  nor  intended  by 
the  parties  to  be  so.3 

2,  Effect  of  Partial  Illegality  in  Entire  Contract  —  a.  In  General.  —  Where 
a  contract  which  is  entire  contains  a  stipulation  or  agreement  which  is  illegal, 
and  which  therefore  is  not  severable  from  the  balance  of  the  contract,  such 
illegal  stipulation  or  agreement  cannot  be  ignored  and  the  other  provisions  of 
the  contract  enforced ;  the  illegal  stipulation  or  agreement  in  such  a  case 
penetrates  and  corrupts  the  whole  contract  and  vitiates  it  as  an  entirety.4 

Massachusetts.  —  Bishop  v.  Palmer,  146 
Mass.  469,  4  Am.  St.  Rep.  339;  Holt  v. 
O'Brien,  15  Gray  (Mass.)  311. 

Michigan.  —  McNamara  v.  Gargett,  68  Mich. 
454,  13  Am.  St.  Rep.  355. 

Minnesota.  —  Handy  v.  St.  Paul  Globe  Pub. 
Co.,  41  Minn.  188,  16  Am.  St.  Rep.  695. 
Montana.  —  Ford  v.  Gregson,  7  Mont.  89. 
New  Hampshire.  —  Bliss  v  Brainard,  41  N. 
H.  256;  Roby  v.  West,  4  N.  H.  285,  17  Am. 
Dec.  423. 

New  York.  —  Rose  v.  Truax,  21  Barb.  (N. 
Y.)  361;  Brown  v.  Treat,  1  Hill  (N.  Y.)  225; 
Suydam  v.  Smith,  7  Hill  (N.  Y.)  182;  Miller  v. 
Scherder,  2  N.  Y.  262;  Lambert  v.  Snow,  (C. 
PI.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  517;  McGov- 
ern  v.  Payn,  32  Barb.  (N.  Y.)gi;  Brown  v. 
Brown,  34  Barb.  (N.  Y.)  533;  Dicker  v.  Mor- 
ton, 1  Redf.  (N.  Y.)  477;  Foley  v.  Speir,  too 
Nc  Y.  552,  affirming  n  Daly  (N.  Y.)  254. 

Ohio .  —  Crawford  v.  Wick,  18  Ohio  St.  190, 
98  Am.  Dec.  103.  Compare  Lange  z.  Werk,  2 
Ohio  St.  519. 

Pennsylvania.  —  Filson  v.  Himes,  5  Pa.  St. 
452,  47  Am.  Dec.  422. 

Texas.  —  Kottwitz  v.  Alexander,  34  Tex. 
689;  Arrington  v.  Sneed,  18  Tex.  135. 

Entire  Contract  for  Services. —  A  plaintiff  can- 
not recover  for  his  personal  services,  portions 
of  which  were  rendered  in  the  employment  of 
selling  li  quors  unlawfully,  the  contract  of  serv- 
ice being  an  entirety.  Goodwin  v.  Clark,  65 
Me.  280. 

Contracts  for  Lobbying  Services.  —  An  agree- 
ment to  pay  for  services  as  lobby  agent  can- 
not be  sifted,  and  the  legal  services  rendered 
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1.  Object  Commission  of  Crime  of  Great  Magni- 
tude.— ■  Hanauer  v.  Doane,  12  Wall.  (U.  S.) 
342,  distinguishing  Armstrong  v.  Toler,  11 
Wheat.  (U.  S.)  258;  Tatum  v.  Kelly,  25  Ark. 
209,  94  Am.  Dec.  717.  See  also  Green  v.  Col- 
lins, 3  Cliff.  (U.  S.)  494;  Milner  v.  Patton,  49 
Ala.  423;  Bickel  v.  Sheets,  24  Ind.  1;  Steele  v. 
Curie,  4  Dana  (Ky.)  381;  Anheuser-Busch 
Brewing  Assoc.  v.  Mason,  44  Minn.  318,  20 
Am.  St.  Rep.  580;  Lewis  v.  Latham,  74  N. 
Car.  283. 

2.  See  such  titles  as  Agency,  vol.  i,  p.  1114; 
Brokers,  vol.  4,  p.  981;  Factors  or  Commis- 
sion Merchants,  vol.  12,  p.  671;  Gambling 
Contracts,  vol.  14,  p.  576;  Intoxicating 
LiQUOkS;  Leases;  Monopolies;  Revenue 
Laws;  Sales;  Stockbrokers;  Taxation; 
Vendor  and  Purchaser. 

3.  Separable  and  Divisible  Contracts.  —  See  the 
title  Contracts,  vol.  7,  p.  95.  See  also  the 
title  Interpretation  and  Construction. 

4.  Partial  Illegality  in  Entire  Contract  —  Cali- 
fornia.—  Prost  v.  More,  40  Cal.  347;  Santa 
Clara  Valley  Mill,  etc.,  Co.  v.  Hayes,  76  Cal. 
387,  9  Am.  St.  Rep.  211;  Norris  v.  Harris,  15 
Cal.  226;  More  v.  Bonnet,  40  Cal.  251,  6  Am. 
Rep.  621. 

Colorado.  —  Brown  v.  Kennedy,  12  Colo.  235. 

Indiana.  —  Schmueckle  v.  Waters,  125  Ind. 
265;  Kain  v.  Bare,  4  Ind.  App.  440. 

Iowa.  —  Osgood  v.  Bauder,  75  Iowa  550; 
Dillon  v.  Allen,  46  Iowa  300,  26  Am.  Rep.  145; 
Baird  v.  Boehner,  77  Iowa622;  Gipps  Brewing 
Co.  v.  De  France,  91  Iowa  108,  51  Am.  St.  Rep. 
329;  Casady  v.  Woodbury  County,  13  Iowa 
113. 


Entire  and  Divisible  Contracts   ILLEGAL  CONTRACTS,    as  Affected  by  Partial  Illegality. 


b.  Cumulative  Considerations  Without  Apportionment.  —  Where 
the  consideration  of  a  contract  consists  of  several  different  elements,  and  no 
apportionment  or  separate  valuation,  or  means  of  apportionment  or  valuation, 
of  the  different  elements  of  the  consideration  is  made  by  the  parties,  the 
entire  contract  will  be  held  illegal,  if  one  of  the  elements  of  the  consideration 
is  immoral  or  against  public  policy.1 

Kentucky.  —  Ft.  Worth  First  Nat.  Bank  v. 
Payne,  (Ky.  1897)  42  S.  W.  Rep.  736;  Donallen 
v.  Lennox,  6  Dana  (Ky.)gi ;  Collins  v.  Merrell, 
2  Met.  (Ky.)  164;  Swan  v.  Chandler,  8  B.  Mon. 
(Ky.)  98;  Gardner  v.  Maxey,  9  B.  Mon.  (Ky.) 
90;  Burgen  v.  Straughan,  7  J.  J.  Marsh.  (Ky.) 
583;  Brown  v.  Langford,  3  Bibb  (Ky.)  497; 
Kimbrough  v.  Lane,  11  Bush  (Ky.)  556. 

Louisiana.  —  Ozanne  v.  Haber,  30  La.  Ann. 
1384. 

Massachusetts.  —  Coolidge  v.  Blake,  15  Mass. 
429;  Perkins  v.  Cummings,  2  Gray  (Mass.) 
258;  Bishop  v.  Palmer,  146  Mass.  469,  4  Am. 
St.  Rep.  339;  Robinson  v.  Green.  3  Met. 
(Mass.)  159;  Bliss  v.  Negus,  8  Mass.  46. 

Michigan.  —  McNamara  v.  Gargett,  68  Mich. 
454,  13  Am.  St.  Rep.  355;  Wisner  v.  Bard  well, 
38  Mich.  278;  Snyder  v.  Willey,  33  Mich.  483. 

Missouri.  —  Friend  v.  Potter,  50  Mo.  A  jp. 
89;  Bick  v.  Seal,  45  Mo.  App.  475;  Peltz  v. 
Long,  40  Mo.  532;  Sumner  v.  Summers,  54 
Mo.  340. 

Nebraska.  —  McCormick  Harvesting  Mach. 
Co.  v.  Miller,  54  Neb.  644. 

New  Hampshire.  —  Hinds  v.  Chamberlin,  6 
N.  H.  225;  Bixby  v.  Moor,  51  N.  H.  402;  Clark 
v.  Ricker,  14  N.  H.  44. 

New  York.  —  Steinfeld  v.  Levy,  (Brooklyn 
City  Ct.  Spec.  T.)  16  Abb.  Pr.  N.  S.  (N.  Y.)  26; 
Brown  v.  Brown,  34  Barb.  (N.  Y.)  533;  Rose  v. 
Truax,  21  Barb.  (N.  Y.)  361;  Barton  v.  Port 
Jackson,  etc..  Plank  Road  Co.,  17  Barb.  (N. 
Y.)  397;  Pepper  v.  Haight,  20  Barb.  (N.  Y.) 
429;  Haynes  v.  Rudd.  102  N.  Y.  372,  55  Am. 
Rep.  815:  Saratoga  County  Bank  v.  King,  44 
N.  Y.  87;  Foley  v.  Speir,  100  N.  Y.  552;  Craw- 
ford v.  Morrell,  8  Johns.  (N.  Y.)  253;  Burt  v. 
Place,  6  Cow.  (N.  Y.)  431;  Sanderson  v.  Good- 
rich, 46  Barb.  (N.  Y.)  616;  Mills  v.  Mills,  36 
Barb.  (N.  Y.)  474;  Saratoga  County  Bank  v. 
King,  44  N.  Y.  87;  Bigelow  v.  Law,  (Biooklvn 
City  Ct.)  5  Abb.  Pr.  (N.  Y.)  455. 

Ohio.  —  Widoe  v.  Webb,  20  Ohio  Sl  434,  5 
Am.  Rep.  664;  Ohio  v.  Board  of  Education,  35 
Ohio  St.  519;  Raguet  v.  Roll,  7  Ohio  77;  Mc- 
Quade  v.  Rosecrans,  36  Ohio  St.  442. 

Pennsylvania.  —  Filson  v.  Himes,  5  Pa.  St. 
452,  47  Am.  Dec.  422;  Bredin's  Appeal,  92  Pa. 
St.  241,  37  Am.  Rep.  677;  Lancaster  County  v. 
Fulton,  128  Pa.  Sl.  48;  Moss  v.  Jones,  1  W.  N. 
C.  (Pa.)  96. 

Rhode  Island. — Sullivan  v.  Horgan,  17  R. 
I.  109. 

South  Carolina.  —  Massey  v.  Wallace,  32  S. 
Car.  149. 

Tennessee.  —  Potts  v.  Gray,  3  Coldw.  (Tenn.) 
468,  91  Am.  Dec.  294. 

Texas,  —  Werner  v.  Bicring,  65  Tex.  506; 
Sccligson  V.  Lewis,  65  Tex.  215,  57  Am.  Rep. 
593;  Reed  v.  Brewer,  90  Tex.  144;  Edwards 
County  v.  Jennings,  89  Tex.  618,  affirming 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep.  585;  Kott- 
witz  v.  Alexander,  34  Tex.  689;  Rayncr  Cattle 
Co.  7i.  Bedford,  91  Tex.  642. 

Vermont.  —  Powers  v.  Skinner,  34  Vt.  274,  80 


under  or  in  pursuit  of  it 'separated  from  the 
illegal,  and  a  recovery  had  therefor.  Where 
an  entire  contract  contains  an  element  which 
is  legal  and  one  which  is  void  as  against  pub- 
lic policy,  an  action  cannot  be  maintained  on 
the  legal  consideration.  Rose  v.  Truax,  21 
Barb.  (N.  Y.)  361;  Brown  v.  Brown,  34  Barb. 
(N.  Y.)  533- 

Sunday  Laws.  —  An  action  cannot  be  main- 
tained to  recover  any  compensation  for  labor 
and  services,  not  of  necessity  or  mercy,  per- 
formed on  Saturday,  Sunday,  and  Monday, 
under  an  entire  contract  made  in  contempla- 
tion of  part  performance  on  Sunday  in  viola- 
tion of  the  New  Hampshire  Sunday  laws. 
Williams  v.  Hastings.  59  N.  H.  373. 

1.  Cumulative  Considerations  Without  Appor- 
tionment —  England.  —  Walrond  v.  Walrond,  4 
Jur.  N.  S.  1099;  Bridge  v.  Cage,  Cro.  Jac.  103; 
Scott  u.  Gillmore.  3  Taunt.  226;  Featherston 
v.  Hutchinson,  Cro.  Eliz.  199;  Rex  v.  Stforth- 
wingfield,  I  B.  &  Ad.  912,  20  E.  C.  L.  508; 
Harrington  v.  Victoria  Graving  Dock  Co.,  3 
Q.  B.  D.  549;  Pickering  v.  Ilfracombe  R.  Co., 
L.  R.  3  C.  P.  235;  Waite  v.  Jones,  1  Scott  730,  I 
Bing.  N.  Cas.  656,  27  E.  C.  L.  532;  Willyams 
v.  Bullmore,  32  Beav.  574;  Card  v.  Hope.  2  B. 
&  C.  661,  9  E.  C.  L.  209;  Parkin  v.  Dick,  11 
East  502;  Hopkins  v.  Prescott,  4  C.  B.  579,  56 
E.  C.  L.  579. 

United  States.  —  Trist  v.  Child,  21  Wall.  (U. 
S.)44i. 

Alabama.  —  Pettit  v.  Pettit,  32  Ala.  288; 
Wynne  v.  Whisenant,  37  Ala.  46;  Dawkins  v. 
Gill,  10  Ala.  206. 

California.  —  Valentine  v.  Stewart,  15  Cal. 
387. 

Colorado.  —  Hoyt  v.  Macon,  2  Colo.  502; 
Pueblo,  etc.,  R.  Co.  v.  Taylor,  6  Colo.  1,  cited 
in  Brown  v.  Kennedy,  12  Colo.  241. 

Georgia.  —  Chandler  v.  Johnson,  39  Ga.  85; 
Allen  v.  Pearce,  84  Ga.  606. 

Illinois.  —  Halthaus  v.  Kuntz,  17  111.  App. 
434;  Wolf  v.  Fleiemeyer,  83  111.  418;  Paton  v. 
Stewart,  78  III.  481;  Sl.  Louis,  etc.,  R.  Co.  v. 
Mathers,  104  111,  257;  Tobey  v.  Robinson,  99 
III.  222;  Miles  v.  Andrews,  40  III.  App.  155; 
Boehmer  v.  Foval,  55  III.  App.  71,  citing  3  Am. 
and  Eng.  Encvc.  of  Law  (1st  cd.)  887;  Tenney 
v.  Footc,  95  111.  99;  Webster  v.  Sturges,  7  III. 
App.  560;  Henderson  v.  Palmer,  71  III.  579,  22 
Am.  Rep.  117. 

Indiana.  —  James  v.  Jellison,  94  Ind.  292,  48 
Am.  Rep.  151;  Ricketts  v.  Harvey,  106  lnd. 
564;  Everhart  v.  Puckeit,  73  Ind.  409;  Flkhart 
County  Lodge  v.  Crary,  98  Ind.  238,  49  Am. 
Rep.  746;  Ricketts  v.  Harvey,  106  Ind.  564; 
Saxon  v.  Wood,  4  Ind.  App.  242;  Madison  Ins. 
Co.  v.  Forsythe,  2  Ind.  483. 

Iowa.  —  Koster  v.  Scncy,  99  Iowa  584;  Tay- 
lor v.  Pickett,  52  Iowa  467;  Baird  71.  Bochncr, 
77  Iowa  622. 

Kansas.  —  Mr.Bratney  v.  Chandler,  22  Kan. 
692,  31  Am.  Rep.  213;  Gcrlach  v.  Skinner,  34 
Kan.  86;  Flcrshcim  v.  Cary,  39  Kan.  178. 
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Entire  and  Divisible  Contracts   ILLEGAL  CONTRACTS,   as  Affected  by  Partial  Illegality. 


c.  Renunciation  of  Illegal  Portion. —  And  when  an  entire  contract 
is  illegal  in  part,  a  recovery  cannot  be  had  thereon  by  a  renunciation  of  the 
illegal  part.1 

3.  Effect  of  Partial  Illegality  in  Severable  Contract  —  a.  In  General. — 
Where  a  contract  is  in  part  illegal,  and  the  illegal  part  is  severable  from  the 
balance,  the  effect  of  such  illegality  is  not  to  render  the  whole  contract  illegal, 
but  the  courts  will  recognize  and  enforce  the  legal  part ; 2  and  this  is  true 
though  the  illegality  arises  out  of  the  violation  of  a  statutory  prohibition.3 


Am.  Dec.  677;  Badger  v.  Williams,  1  D.  Chip. 
(Vt.)  137;  Cobb  v.  Cowdery,  40  Vt.  25,  94  Am. 
Dec.  370;  Woodruff  v.  Hinman,  11  Vt.  592,  34 
Am.  Dec.  712;  Hinesburgh  v.  Sumner,  9  Vt. 
23,  31  Am.  Dec.  599;  Bowen  v.  Buck,  28  Vt. 
308. 

Wisconsin.  —  Swartzer  v.  Gillett,  1  Chand. 
(Wis.)  207. 

Compare  Wilcox  v.  Daniels,  15  R.  I.  261; 
Pierce  v.  Pierce,  17  Ind.  App.  107. 

Smallness  of  Illegal  Part.  —  If  any  part,  how- 
ever small,  of  the  entire  consideration  of  a 
contract  is  illegal,  the  whole  contract  is  illegal. 
Kimbrough  v.  Lane,  11  Bush  (Ky.)  556;  Weg- 
ner  v.  Biering,  65  Tex.  506. 

Applications  of  Principle  —  Breach  of  Duty  of 
Quasi-public  Corporation.  —  Pueblo,  etc.,  R.  Co. 
v.  Taylor,  6  Colo.  1,  cited  in  Brown  v.  Ken- 
nedy, 12  Colo.  241. 

Sexual  Immorality  —  Bond  for  Annuity. — 
Brown  v.  Langford,  3  Bibb  (Ky.)  500.  See 
supra,  this  title,  Immoral  Contracts. 

Gaming. — Tenney  v.  Foote,  95  111.  99. 
See  the  title  Gambling  Contracts,  vol.  14,  p. 
576. 

Compounding  Offenses.  —  Baird  v.  Boehmer, 
77  Iowa  622.  See  also  Ft.  Worth  First  Nat. 
Bank  v.  Payne,  (Ky.  1897  42  S.  W.  Rep.  736; 
McCormick  Harvesting  Mach.  Co.  v.  Miller, 
54  Neb.  644.  And  see  the  title  Compounding 
Offenses,  vol.  6,  p.  409  et  sea. 

Public  Lands  Included  in  Conveyance  for 
Single  Consideration.  —  Rayner  Cattle  Co.  v. 
Bedford,  91  Tex.  642. 

Maintenance.  —  Burt  v.  Place,  6  Cow.  (N. 
Y.)  431.  See  the  title  Champerty  and  Main- 
tenance, vol.  5,  p.  822  el  sea. 

Statutory  Provisions.  —  In  some  states  the 
statutes  expressly  provide  that  if  the  consid- 
eration of  a  contract  be  illegal  in  whole  or  in 
part  the  entire  contract  is  illegal.  Small  v. 
Williams,  87  Ga.  681;  Koster  v.  Seney,  99 
Iowa  584. 

1.  Renunciation  of  Illegal  Part.  —  Arnot  v. 
Pittston,  etc.,  Coal  Co.,  68  N.  Y.  558,  23  Am. 
Rep.  190,  reversing  2  Hun  (N.  Y.)  591;  Inter- 
Ocean  Pub.  Co.  v.  Associated  Press,  (Cir.  Ct. 
1898)  3  Chicago  L.  J.  N.  S.  96. 

2.  Partial  Illegality  in  Severable  Contracts  — 
England.  —  Desjardins  v.  Roy,  7  Quebec  Q.  B. 
325;  Baines  v.  Geary,  35  Ch.  D.  154;  Pickering 
v.  IlfracombeR.  Co.,  L.  R.  3  C.  P.  250;  Baker 
v.  Hedgecock,  39  Ch.  D.  520,  Daviesz/.  Lowen, 
64  L.  T.  N.S.  655;  Sheerman  v.  Thompson,  11 
Ad.  &  El.  1027.  39  E.  C.  L.  313;  Gaskell  v. 
King,  11  East  165;  Chesman  v.  Nainby,  2  Ld. 
Raym.  1456;  Pigot's  Case,  11  Coke  26b;  Ches- 
ter v.  Freland,  Ley  79;  Price  v.  Green,  16  M. 
&  W.  346;  M'Allen  v.  Churchill,  11  Moo.  483, 
22  E.  C.  L.  418;  Nicholls  v.  Stretton,  7  Beav. 
42;  Australasia  Bank  v.  Australia  Bank,  12 


Jur.  189,  subnom.  Australasia  Bank  v.  Breillat, 
6  Moo.  P.  C.  152. 

United  States.  —  Gelpcke  v.  Dubuque,  I  Wall. 
(U.  S.)  222;  Chicago,  etc.,  R.  Co.  v.  Pullman 
Southern  Car  Co.,  139  U.  S.  79;  Oregon  Steam 
Nav.  Co.  v.  Winsor,  20  Wall.  (U.  S.)  64;  West- 
ern Union  Tel.  Co.  v.  Burlington,  etc.  ,R.  Co., 
3  McCrary  (U.  S.)  130. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Mat- 
thews, 64  Ark.  3g8. 

California.  —  Granger  v.  Original  Empire 
Mill,  etc.,  Co.,  sgCal.  678;  Treadwell  v.  Davis, 
34  Cal.  601,  94  Am.  Dec.  770;  Jackson  w. 
Shawl,  29  Cal.  267. 

District  of  Columbia.  —  Manning  v.  Ellicott, 
g  App.  Cas.  (D.  C.)  71;  Sunderland  v.  Kil- 
bourn,  3  Mackey  (D.  C.)  506. 

Illinois.  —  Whitbeck  v.  Ramsay,  74  111.  App. 
524;  Wolsey  v.  Neeley,  62  111.  App.  141 ;  Cor- 
coran v.  Lehigh,  etc.,  Coal  Co.,  138  111.  390. 

Indiana.  —  Hynds  v.  Hays,  25  Ind.  31; 
Beard  v.  Dennis,  6  Ind.  200,  63  Am.  Dec.  380; 
Evansville,  etc.,  Straight  Line  R.  Co.  v.  Evans- 
ville,  15  Ind.  395. 

Iowa.  —  Casady  v.  Woodbury  County, 
Iowa  113;  Smith  v.  Smith,  (Iowa  1891)  50  N. 
W.  Rep.  64. 

Kansas.  —  Fackler  v.  Ford,  McCahon  (Kan.) 
21. 

Massachusetts.  —  Dean  v.  Emerson,  102  Mass. 
480. 

Missouri.  —  Peltz  v.  Eichele,  62  Mo.  171. 

New  fersey.  —  Erie  R.  Co.  v.  Union  Locomo- 
tive, etc.,  Co.,  35  N.  J.  L.  240. 

New  York.  —  Ogden  v.  Barker,  18  Johns.  (N. 
Y.)  87;  Curtis  v.  Leavitt,  15  N.  Y.  9. 

Ohio.  —  Doty  v.  Knox  County  Bank,  16  Ohio- 
St.  142;  Widoe  v.  Webb,  20  Ohio  St.  435,  5 
Am.  Rep.  664. 

Oregon.  —  Southwell  v.  Beezley,  5  Oregon 
458;  Murray  v.  Oliver,  3  Oregon  539. 

Pennsylvania.  — Smith's  Appeal,  113  Pa.  St. 
579;  Foreman  v.  Ahl,  55  Pa.  St.  325. 

Pigot's  Case.  —  In  Pigot's  Case,  n  Coke  26/;, 
which  is  the  leading  case  upon  this  subject,  the 
rule  is  broadly  stated  that  if  any  part  of  a  con- 
tract void  by  statute  or  common  lav,-  be  mixed 
up  with  good  matter  which  is  entirely  inde- 
pendent of  it,  the  good  part  stands  and  the  rest 
is  void. 

Malum  in  Se.  —  It  has  been  assumed  in  some 
cases  that  if  the  illegality  entering  into  one 
part  of  a  severable  contract  is  malum  in  se  it 
would  pervade  the  entire  contract  and  make  it 
illegal.  Curtis  v.  Leavitt,  15  N.  Y.  9;  State  v. 
Findley,  10  Ohio  51. 

3.  Partial  Illegality  Arising  Out  of  Violation  of 
Statute  —  England.  —  In  re  Burdett,  20  Q.  B. 
D.  314;  Desjardins  v.  Roy,  7  Quebec  Q.  B.  325. 

Illinois.  —  Corcoran  v  Lehigh,  etc.,  Coal 
Co.,  138  111.  390,  reversing  37  111.  App.  577. 


990 


Volume  XV. 


Entire  and  Divisible  Contracts   ILLEGAL  CONTRACTS,   as  Affected  by  Partial  Illegality. 


b.  Consideration  Apportioned  to  Different  Stipulations. — 
Where  the  contract  contains  several  independent  agreements  on  the  part  of 
one  of  the  parties,  and  the  consideration  moving  from  the  other  party  is 
apportioned  to  each  agreement,  the  contract  as  to  such  agreements  will  be 
held  severable,  and  in  case  one  is  illegal  as  against  public  policy  the  others 
may  still  be  enforced.1 

c.  Several  Promises  Based  on  One  Lawful  Consideration  —  General 
Eule.  —  And  it  has  been  held  that  where  the  consideration  moving  from  the 
plaintiff  contains  no  element  of  illegality,  but  one  of  several  promises  on  the 
part  of  the  defendant  is  illegal  as  against  public  policy,  the  illegality  of  that 
which  is  bad  does  not  communicate  itself  to  or  contaminate  that  which  is 
good,*  except  when  in  consequence  of  some  peculiarity  in  the  contract  its 
parts  are  inseparable  or  interdependent  so  that  to  sustain  it  in  part  would  be 
practically  to  sustain  it  altogether.3 

Minority  Rule.  —  It  has  been  held,  however,  that  if  the  consideration  moving 
from  the  plaintiff  was  lawful  but  entire,  still  if  the  promises  on  the  part  of  the 
defendant  are  one  legal  and  the  other  illegal,  neither  can  be  enforced,  as  the 
consideration  cannot  be  divided  and  enough  of  it  assigned  to  support  the  legal 
promise.4 

d.  Contract  Severed  in  Performance.  —  It  has  been  held  that  a 
contract  which  at  its  inception  was   entire   may  still   be  severed   in  its 


Indiana.  —  Hynds  v.  Hays.  25  Ind.  31. 

Iowa.  —  Osgood  v.  Bauder,  75  Iowa  550. 

Massachusetts.  —  Rand  v.  Mather,  11  Cush. 
(Mass.)  1,  59  Am.  Dec.  131. 

Ohio.  —  State  v.  Findley,  10  Ohio  51. 

In  Pickering  v.  llfracombe  R.  Co.,  L.  R.  3 
C.  P.  235,  Willes,  J.,  stated  the  rule  as  follows: 
"  The  general  rule  is  that  where  you  cannot 
sever  the  illegal  from  the  legal  part  of  a  cove- 
nant, the  contract  is  altogether  void  ;  but  where 
you  can  sever  them,  whether  the  illegality  be 
created  by  statute  or  by  the  common  law,  you 
mav  reject  the  bad  part  and  retain  the  good." 

If  the  statute  expressly  declared  that  all  con- 
tracts containing  certain  prohibited  stipula- 
tions should  be  void,  it  would  seem  that  such 
a  prohibited  stipulation  contained  in  a  contract 
would  render  it  void  irrespective  of  whether  it 
was  or  was  not  severable  from  the  balance  of 
the  contract.  Darling  v.  Rogers,  22  Wend. 
(N.  Y.)  483.  See  also  Rand  v.  Mather,  11  Cush. 
(Mass.  1,  59  Am.  Dec.  131;  Curtis  v.  Leavitt, 
15  N.  Y.  9. 

1.  Apportionment  of  Consideration  to  Different 
Items. —  Desjardins  v.  Roy,  7  Quebec  Q.  B. 
325j  Osgood  v.  Bauder,  75  Iowa  550;  Walker 
v.  Lovell,  28  N.  H.  138,  61  Am.  Dec.  605; 
Carlcton  v.  Woods,  28  N.  H.  290;  Shaw  v.  Car- 
penter, 54  Vt.  155,  41  Am.  Rep.  837. 

In  More  v.  Bonnet,  40  Cal.  251,  6  Am.  Rep. 
621,  wherein  the  question  as  to  the  severability 
of  stipulations  in  restraint  of  trade,  one  of 
which  was  reasonable  and  the  other  unreason- 
able, was  involved,  the  court  said,  in  regard  to 
the  question  of  the  severability  of  contracts: 
"  No  precise  rule  can  be  laid  down  for  the 
solution  of  the  question  whether  a  contract  is 
entire  or  separable,  but  it  must  be  solved  by 
considering  both  the  language  and  the  subject- 
matter  of  the  contract.  *  *  •*  When  the 
price  is  expressly  apportioned  by  the  contract, 
or  the  apportionment  may  be  implied  by  law, 
to  each  item  to  be  performed,  the  coniract  will 
generally  be  held  to  be  severable." 


Sale  of  Different  Items  —  Consideration  Appor- 
tioned to  Each.  —  Where  in  a  single  contract  a 
vendor  entered  into  an  agreement  for  the  sale 
of  property  owned  by  her  and  also  for  the  sale 
of  property  which  she  expected  to  receive 
under  a  future  succession,  and  the  considera- 
tion was  apportioned  to  each  class  of  property, 
it  was  held  that  the  fact  that  the  agreement  for 
the  sale  of  her  interest  in  the  future  succession 
was  illegal  by  statute,  did  not  render  the  en- 
tire  contract  illegal,  as  each  of  the  stipulations 
could  exist  without  the  other,  and  they  were 
therefore  divisible.  Desjardins  v.  Roy,  7  Que- 
bec Q.  B.  325. 

2.  Independent  Stipulations  Based  on  Entire 
Lawful  Consideration  —  (  Tnited  Stales.  —  Western 
Union  Tel.  Co.  v.  Burlington,  etc.,  R.  Co.,  3 
McCrary  (U.  S.)  130. 

Arkansas.  —  Hanauer  v.  Gray,  25  Ark.  350, 
99  Am.  Dec.  226;  St.  Louis,  etc.,  R.  Co.  v. 
Matthews,  64  Ark.  398. 

California.  — Jackson  v.  Shawl,  29  Cal.  272. 
Illinois.  —  Whitbeckz/.  Ramsay,  74  111.  App. 
524- 

Indiana.  —  Beard  v.  Dennis,  6  Ind.  200,  63 
Am.  Dec.  380. 

Kentucky.  —  Brown  v.  Langford,  3  Bibb 
(Ky.)  497. 

New  York. — Arnot  v.  Pittston,  etc..  Coal 
Co.,  2  Hun  (N.  Y.)  594;  Leavitt  v.  Palmer,  3 
N.  Y.  19,  51  Am.  Dec.  333. 

Ohio.  —  Ohio  v.  Board  of  Fducation,  35  Ohio 
St.  519;  Widoe  v.  Webb,  20  Ohio  St.  435,  5 
Am.  Rep.  664. 

3.  Burlington,  etc.,  R.  Co.  v.  Northwestern 
Fuel  Co.,  31  Fed.  Rep.  652. 

4.  Minority  Rule.  —  Lindsay  v.  Smith,  78  N. 
Car.  328,  24  Am.  Rep.  463. 

In  Crawford  v.  Wick.  18  Ohio  St.  190,  98 
Am.  Dec.  103,  it  was  held  that  if  in  a  lease  the 
lessee  covenants  to  pay  rent  and  also  to  do 
something  against  public  policy,  the  entire 
lease  is  illegal  and  the  lessor  cannot  recover 
B  rent. 
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performance  and  part  of  it  legalized  thereby.1 

4.  Action  on  Account.  —  Where  a  running  account  is  made  of  several  items, 
part  of  which  arise  out  of  legal  contracts  and  a  part  out  of  illegal  contracts,  it 
is  held  that  in  an  action  on  the  account  a  recovery  may  be  had  for  the  legal 

items.2 

XXIII.  Contracts  Growing  Out  of  or  Connected  with  Illegal  Contract 
—  1.  In  General.  —  Where  a  contract  grows  immediately  out  of  and  is  con- 
nected with  a  prior  illegal  contract,  the  illegality  of  such  prior  contract  will 
enter  into  the  new  contract  and  render  it  illegal.3  And  the  rule  has  been 
broadly  laid  down  that  if  the  connection  between  the  original  illegal  contract 
and  the  new  contract  can  be  traced,  if  the  latter  is  connected  with  and  grows 
out  of  the  former,  no  matter  how  many  times  and  in  how  many  different 
forms  it  may  be  renewed,  it  cannot  form  the  basis  of  a  recovery;  repeating  a 
void  promise  cannot  give  validity  to  it.4  But  if  the  new  contract  is  not 
connected  with  the  illegal  contract  or  transaction,  but  is  founded  on  a  new 
consideration,  it  is  not  affected  by  such  prior  illegal  contract  or  transaction, 
though  the  latter  may  have  indirectly  given  rise  to  it.5 

2.  Abandonment  of  Illegal  Contract.  —  Thus  after  entering  into  an  illegal 


1.  Contract  Severed  in  Performance.  —  Foreman 
v.  Ahl,  55  Pa.  St.  325. 

2.  Action  on  Account  Including  Illegal  Items.  — 

Wadsworth  v.  Dunnam,  117  Ala.  661 ;  Goodwin 
v.  Clark,  65  Me.  280*  Badger  v.  Titcomb,  15 
Pick.  (Mass  )  409.  26  Am.  Dec.  611;  Robinson 
v.  Green,  3  Met.  (Mass.)  159;  Rundlett  v. 
Weeber,  3  Gray  (Mass.)  263;  Bick  v.  Sea),  45 
Mo.  App.  475 

Account  Rendered.  —  In  Chase  v.  Burkholder, 
18  Pa.  St.  48,  the  keeper  of  a  boarding  house 
was  allowed  to  recover  on  his  claim  for  board- 
ing a  person  and  his  family,  though  during  the 
same  period  of  time  he  illegally  sold  liquor  to 
such  person  and  charged  it  to  his  account.  It 
was  also  held  that  the  claim  for  boarding  was 
not  prejudiced  or  barred  by  the  fact  that  the 
entire  claim,  including  that  for  board  and  for 
liquor,  had  been  previously  presented. 

Account  Stated.  —  In  Dunbar^.  Johnson,  108 
Mass.  519,  it  was  held,  in  an  action  on  an  ac- 
count stated,  that  the  defendant  might  plead 
and  prove  that  the  whole  claim  was  founded 
on  illegal  transactions.  It  seems,  however, 
from  the  opinion  of  Justice  Gray,  that  he  was 
of  the  opinion  that  if  the  account  had  included 
lawful  items  a  recovery  could  have  been  had 
therefor.  Hesaid:  "  In  the  present  case  it  is 
found  as  a  fact  that  the  account  stated  was 
founded  upon  sales  of  intoxicating  liquors 
made  in  this  commonwealth  in  violation  of 
law,  and  it  does  not  appear  that  the  account 
included  any  lawful  items.  It  was  therefore 
rightly  ruled  that  the  plaintiff  could  not  re- 
cover." 

Illegal  Items  Struck  Out  by  Amendment.  —  In 

Towle  v.  Blake,  38  Me.  528,  it  was  held  that 
where  the  objectionable  items  were  struck  out 
by  an  amendment  no  objection  was  left.  See 
also  Boyd  v.  Eaton,  44  Me.  51,  6g  Am.  Dec.  83. 

Account  Including  Items  Arising  from  Illegal 
Sale  of  Liquors.  —  The  question  as  to  the  en- 
forcement of  accounts  including  items  for  the 
illegal  sale  of  liquors  will  •  be  found  fully 
discussed  in  the  title  Intoxicating  Liquors. 

3.  Contracts  Arising  Out  of  Illegal  Contracts  — 
England.  —  De  Begnis  v.  Armistead,  10  Bing. 
107,  25  E.  C.  L.  47;  Aubert  v.  Maze,  2  B.  &  P. 
371. 


United  States.  —  Armstrong  v.  Toler,  11 
Wheat.  (U.  S.)  258. 

Connecticut.  —  Sturges  v.  Bush,  5  Day 
(Conn.)  452. 

Illinois.  —  Webster  v.  Sturges,  7  111.  App. 
560;  Henderson  v.  Palmer,  71  111.  579,  22  Am. 
Rep.  117;  Nash  v.  Monheimer,  20  111.  215. 

Kansas.  —  Cox  v.  Grubb,  47  Kan.  435,  27 
Am.  St.  Rep.  303. 

Louisiana.  —  Davis  v.  Holbrook,  1  La.  Ann. 
178;  Cummings  v.  Saux,  30  La.  Ann.  207. 

Massachusetts. — Wheeler  v.  Russell,  17 
Mass.  258. 

Michigan.  —  Comstock  v.  Draper,  I  Mich. 
481,  53 'Am.  Dec.  78. 

Missouri.  —  Buckingham  v.  Fitch,  18  Mo. 
App.  9T. 

New  Hampshire. — Jones  v.  Surprise,  64  N. 
H.  243. 

New  York.  —  Barton  v.  Port  Jackson,  etc.. 
Plank  Road  Co.,  17  Barb.  (N.  Y.)  397;  Wood- 
worth  v.  Bennett,  43  N.  Y.  273,  3  Am.  Rep. 
706;  Rose  v.  Truax,  21  Barb.  (N.  Y.)  361. 

Pennsylvania.  — Johnson  v.  Hulings,  103  Pa. 
St.  498,  49  Am.  Rep.  131. 

Texas.  —  Shelton  v.  Marshall,  16  Tex.  344. 
Offer  of  Reward  on  Back  of  Lottery  Ticket.  — 
Where  an  organization  issuing  a  lottery  ticket 
put  on  the  back  of  it  an  offer  of  a  reward  to  any 
person  producing  any  such  ticket  which  had 
not  been  promptly  cashed  by  il  on  presenta- 
tion, such  offer  of  reward  was  held  to  be 
founded  on  and  made  in  affirmance  of  the 
illegal  contract  represented  by  the  face  of  the 
ticket  and  to  secure  the  performance  of  that 
contract,  and  therefore  itself  illegal.  Dieckhoff 
v.  Fox,  56  Minn.  438. 

4.  Comstock  v.  Draper,  1  Mich.  481,  53  Am. 
Dec.  78. 

5.  Independent  Contracts  —  United  States.  — 
Jackson  v.  Dwight,  78  Fed.  Rep.  896;  Dent  v. 
Ferguson,  132  U.S.  50;  Ocean  Ins.  Co.  v.  Pol- 
leys,  13  Pet.  (U.  S.)  157:  Armstrong  v.  Toler, 
11  Wheat.  (II .  S.)  258;  Hoffman  *.  McMullen, 
83  Fed.  Rep.  372;  Armstrong  v.  American 
Exch.  Nat.  Bank,  133  U.  S.  433. 

Alabama.  —  Branch  Bank  v.  Crocheron,  5 
Ala.  250;  Whetstone  v.  Montgomery  Bank,  9 
Ala.  875;  Scheible  v.  Bacho,  41  Ala.  423. 
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contract  the  parties  may  mutually  abandon  it  and  enter  into  a  new  and  valid 
contract  upon  a  new  consideration.1  The  old  contract  must,  however,  be 
utterly  abandoned,  so  that  neither  its  terms  nor  its  consideration  nor  any 
claim  of  right  springing  out  of  it  shall  enter  into  the  new ;  otherwise  the 
latter  is  illegal  also.2 

3.  Aid  Required  from  Illegal  Contract  to  Establish  Case.  —  In  determining 
whether  a  new  contract  is  so  connected  with  an  illegal  contract  or  transaction 
as  to  render  it  also  illegal,  the  test  has  been  announced  to  be  whether  the 
plaintiff  in  establishing  his  case  is  or  is  not  required  to  resort  to  the  illegal 
contract ;  in  the  former  case  the  contract  is  held  to  be  illegal,3  while  in  the 


Arkansas.  —  Barker  v.  Parker,  23  Ark.  390. 
Colorado.  —  Fearnley  v.  De  Mainville,  5  Colo. 
App.  441. 

Connecticut.  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253. 

Georgia.  —  Gullatt  v.  Thrasher,  42  Ga.  429. 

Illinois.  —  Guilfoil  v.  Arthur,  158  111.  600; 
Tyler  v.  Tyler,  126  111.  525,  9  Am.  St.  Rep. 
642. 

Indiana.  —  Daniels  v.  Barney,  22  Ind.  207. 

Iowa.  —  Green  v.  Schoenhofen  Brewing  Co., 
103  Iowa  252. 

Michigan.  —  Stanley  v.  Nyc,  51  Mich.  232; 
Smith  v.  Barstow,  2  Dougl.  (Mich.)  155. 

Minnesota.  —  Gunnaldson  v.  Nyhus,  27 
Minn.  441. 

Missouri.  —  Hutchinson  v.  Dornin,  23  Mo. 
App.  575- 

New  Hampshire.  —  Scott  v.  Scott,  (N.  H. 
1894)  38  Atl.  Rep.  567. 

New  York.  —  Thalimer  v.  Brinkerhoff,  20 
Johns.  (N.  Y.)  386. 

Pennsylvania.  —  Bly  v.  Titusville  Second 
Nat.  Bank,  79  Pa.  St.  453;  Johnson  v.  Hulings, 
103  Pa.  St.  4q8,  49  Am.  Rep.  131. 

South  Carolina.  —  Sawyer  v.  Macaulay,  18  S. 
Car.  548. 

Tennessee.  —  Torbett  v.  Worthy,  1  Heisk. 
(Tenn.)  107. 

Texas.  —  De  Leon  v.  Trevino,  49  Tex.  88,  30 
Am.  Rep.  101 ;  Floyd  v.  Patterson,  (Tex.  1891) 
18  S.  W.  Rep.  654,  affirming  72  Tex.  202,  13 
Am.  St.  Rep.  787. 

Vermont.  —  Buck  v.  Albee,  26  Vt.  184,  62 
Am.  Dec.  564. 

Virginia.  —  Bier  v.  Dozier,  24  Gratt.  (Va.)  1. 

Growing  Out  of  Executed  Illegal  Contract.  —  If 
an  act  in  violation  of  law  bt  already  commit- 
ted, a  subsequent  agreement  founded  thereon- 
is  valid,  provided  it  constituted  no  part  of  the 
original  inducement  or  consideration  of  the 
illegal  act.  Martin  v.  Richardson,  94  Ky.  183, 
42  Am.  St.  Rep.  353. 

Sale  by  Unlicensed  Auctioneer  —  Recovery  on 
Note  Given  by  Purchaser  to  Seller.  —  In  (iunnald- 
son  v.  Nyhus,  27  Minn.  440,  it  was  held  that, 
thougli  a  sale  by  an  unlicensed  auctioneer  was 
ilk-gal,  still,  if  the  purchaser  executes  a  note 
to  the  owner  of  the  goods  for  the  purchase 
price,  a  recovery  may  be  had  on  the  note,  as 
in  such  a  case  the  action  is  brought  upon  the 
new  promise  of  payment  arising  out  of  the  ex- 
ecution of  the  note,  and  not  upon  the  illegal 
contract  of  sale  made  by  the  auctioneer. 

Addition  of  New  Consideration.  —  Where  a  con- 
tract is  void,  as  made  in  violation  of  law,  the 
fact  that  a  second  promise  is  made  into  which 
a  new  consideration,  lawful  in  its  character, 
enters  and  is  mingled  with  the  unlawful  con- 
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sideration  does  not  render  such  second  con- 
tract valid.  Gwinn  v.  Simes,  61  Mo.  335  ;  Bick 
v.  Seal,  45  Mo.  App.  475;  Gray  v.  Hook,  4  N. 
Y.  449. 

1.  Abandonment  of  Illegal  Contract. —  Barnes 
v.  Hedley,  2  Taunt.  184;  Faikney  v.  Reynous, 
4  Burr.  2069;  Mitchell  v.  Lyman,  77  111.  525; 
Stout  v.  Ennis,  28  Kan.  706;  Chadbourn  v. 
Watts,  10  Mass.  124;  Clark  v.  Phelps,  6  Met. 
(Mass.)  296. 

2.  Webster  v.  Sturges,  7  111.  App.  560; 
Handy  v.  St.  Paul  Globe  Pub.  Co.,  41  Minn. 
188,  16  Am.  St.  Rep.  695. 

Change  of  Contract.  —  In  Webster  v.  Sturges, 
7  111.  App.  560,  it  was  held  that  while  un- 
doubtedly parties,  after  having  made  an  illegal 
contract,  are  at  liberty  to  enter  into  another 
contract  in  relation  to  the  same  subject-matter, 
still  the  new  contract  must  in  no  sense  be  a 
continuation  or  modification  of  the  old. 

3.  Resort  to  Illegal  Contract  Required  to  Estab- 
lish Case  —  England. — Smith  v.  Mawhood,  14 
M.  &  W.  452;  Simpson  v.  Bloss,  2  Marsh.  542, 
7  Taunt.  246,  2  E.  C.  L.  246;  Fivaz  v.  Nicholls, 
2  C.  B.  501,  52  E.  C.  L.  501;  Farmer  v.  Rus- 
sell, 1  B.  k.  P.  296;  Taylor  v.  Bovvers,  I  Q.  B. 
D.  291. 

United  States.  —  Hoffman  v.  McMullen,  83 
Fed.  Rep.  372;  Catts  v.  Phalen,  2  How.  (U.  S.) 
376;  Harris  v.  Runnels,  12  How.  (U.  S.)  79. 

Alabama.  —  Gunter  v.  Leckey,  30  Ala.  591; 
McGehee  v.  Lindsay,  6  Ala.  16;  Walker  v. 
Gregory,  36  Ala.  180. 

Arkansas.  —  Martin  v.  Hodge,  47  Ark.  378, 
58  Am.  Rep.  763. 

Connecticut.  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253. 

Georgia.  — Clarke  v.  Brown,  77  Ga.  606;  In- 
gram v.  Mitchell,  30  Ga.  547. 

Massachusetts.  —  Welch  v.  Wesson,  6  Gray 
(Mass.)  505. 

Mississippi. — Gilliam  v.  Brown,  43  Miss. 
641. 

Missouri.  —  Parsons  v.  Randolph,  21  Mo. 
App.  353;  Harrison  v.  McCluney,  32  Mo.  App. 
481;  Tyler  v.  Larimore,  19  Mo.  App.  445  ;  Suits 
v.  Taylor,  20  Mo.  App.  166;  Kitchen  v.  Grcena- 
baum,  61  Mo.  1 10. 

New  Hampshire.  —  Roby  v.  West,  4  N.  H. 
285,  17  Am.  Dec.  423;  Woodman  v.  Hubbard, 
25  N.  H.  67,  57  Am   Dec.  310. 

New  York.  —  Thalimer  v.  Brinkerhoff,  20 
Johns.  (N.  Y.)  386;  Woodworth  v.  Bennett,  43 
N.  Y.  275,  3  Am.  Rep.  706. 

Pennsylvania.  —  Swain  v.  Scott,  II  S.  &  R. 
(Pa.)  164;  Holt  v.  Green,  73  Pa.  St.  198,  13 
Am.  Rep.  737;  Eberman  v.  Rcitzel,  1  W.  &  S. 
(Pa.)  181;  Thomas  v.  Brady,  10  Pa.  St.  164; 
Hippie  v.  Rice,  28  Pa.  St.  406. 
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latter  case  it  is  held  to  be  legal.1 

4.  Contract  with  Parties  to  Illegal  Combinations.  —  The  fact  that  one  of  the 

parties  to  a  contract  is  a  member  of  a  so-called  illegal  "  trust  "  or  "  trade  com- 
bination "  will  not  render  illegal  a  contract  by  such  party  with  a  third  person 
with  respect  to  the  commodity  sought  to  be  controlled  by  such  combination, 
the  illegality  of  the  combination  being  entirely  collateral  to  the  transaction 
in  question.58 

5.  Loans  to  Settle  Obligation  of  Illegal  Contract.  ■ —  While  liabilities  arising 
out  of  illegal  contracts  are  not  enforceable,  still  public  policy  does  not  pro- 
hibit the  voluntary  settlement  of  such  liabilities,  and  therefore  an  agreement 
to  repay  money  borrowed  to  settle  such  liabilities  is  not  illegal,  as,  for 
instance,  an  agreement  to  repay  a  loan  of  money  to  settle  a  gambling  debt 
already  incurred.3 

6.  Subsequent  Contract  in  Furtherance  of  Illegal  Contract.  —  A  new  agreement 
entered  into  for  the  purpose  of  carrying  into  effect  any  of  the  unexecuted 
provisions  of  an  illegal  contract  is  likewise  illegal.4 

7.  Ratification  of  Illegal  Contract.  —  Of  course  a  contract  which  is  illegal  as 
against  public  policy  cannot  be  rendered  valid  by  ratification,  as  the  principle 
which  prohibits  the  execution  of  such  a  contract  equally  prohibits  its  subse- 
quent ratification ;  *  nor  will  any  subsequent  promise  to  perform  provisions  of 


Tennessee,  —  Booth  v.  Hodgson,  6  T.  R. 
405. 

Texas.  —  Oliphanti'.  Markham,  79  Tex.  543, 
23  Am.  St.  Rep.  363;  Floyd  v.  Patterson,  72 
Tex.  202,  13  Am.  St.  Rep.  787. 

Vermont.  —  Buck  v.  Albee,  26  Vt.  184,  62 
Am.  Dec.  564. 

Wisconsin.  —  Hardy  v.  Stonebraker,  31  Wis. 
647. 

1.  Resort  to  Illegal  Contract  Not  Required.  — 

Hoffman  v.  McMullen,  83  Fed.  Rep.  372;  Frost 
v.  Plumb,  40  Conn,  ill;  Hatch  v.  Hanson,  46 
Mo.  App.  323;  Roselle  v.  Beckmeir,  134  Mo. 
380;  State  v.  Bevers,  86  N.  Car.  588. 

Prima  Facie  Case.  —  It  is  not  sufficient,  how- 
ever, that  the  plaintiff  may  establish  a  prima 
facie  case  without  resorting  to  the  illegal  con- 
tract. Thus,  a  note  may  import  a  considera- 
tion and  thereby  make  out  of  itself  a  prima 
facie  case  so  as  to  entitle  the  payee  to  recover 
thereon;  still,  if  the  consideration  of  the  note 
is  really  based  upon  a  preceding  illegal  con- 
tract, no  recovery  can  be  had  thereon.  Par- 
sons v.  Randolph,  21  Mo.  App.  353.  See  also 
Hope  v.  Linden  Park  Blood  Horse  Assoc.,  58 
N.  J.  L.  627,  55  Am.  St.  Rep.  614. 

2.  Contract  with  Parties  to  Illegal  Combinations 
—  Whiskey  Trust.  —  The  fact  that  the  vendor 
of  whiskey  was  at  the  time  of  the  sale  a  mem- 
ber of  the  whiskey  trust  would  not,  though 
such  trust  was  illegal,  render  illegal  a  sale  by 
him  of  whiskey  so  as  to  prevent  his  recovery 
of  the  purchase  price,  as  the  cause  of  action 
therefor  is  in  no  sense  dependent  upon  or 
affected  by  the  illegality  of  the  trust.  National 
Distilling  Co.  v.  Cream  City  Importing  Co.,  86 
Wis.  352,  39  Am.  St.  Rep.  902. 

Warehouse  Trust.  —  A  tobacco  warehouse 
company  executed  a  bond  for  the  protection  of 
persons  consigning  tobacco  10  it.  It  was  held 
that  the  fact  that  such  company  was  a  mem- 
ber of  the  tobacco  exchange,  which  was  illegal 
as  being  a  combination  in  restraint  of  trade, 
would  not  render  the  bond  illegal.  Globe 
Tobacco  Warehouse  Co.  v.  Leach,  (Ky.  1897)  43 
S.  W.  Rep.  423. 


Association  to  Regulate  Towage.  —  In  The 

Charles  E.  Wisewall,  74  Fed.  Rep.  802,  it  was 
held  that  the  fact  that  the  owners  of  a  tug  were 
members  of  an  association  formed  for  the  pur- 
pose of  regulating  the  price  of  towage,  and 
therefore  illegal  under  Act  Cong.  July  2,  1890, 
did  not  render  illegal  a  contract  by  the  former 
for  the  towage  of  a  vessel. 

Mail  Contract  with  Railroad  Operating  Lines 
under  Illegal  Leases.  —  In  Southern  Pac.  Co.  v. 
U.  S.,  28  Ct.  CI.  77,  it  was  held  that  the  fact 
that  a  railroad  company  having  a  contract  for 
transportation  of  the  mails  was  operating  por- 
tions of  its  lines  under  illegal  leases,  entered 
into  to  prevent  competition,  would  not  render 
illegal  the  contract  for  the  transportation  of 
the  mails,  and  therefore  would  not  prevent  it 
from  recovering  for  services  thereunder. 

3.  See  the  title  Gambling  Contracts,  vol. 
14,  p.  642. 

4.  Subsequent  Contract  in  Furtherance  of  Illegal 
Contract.  —  McBlair  v.  Gibbes,  17  How.  (U.  S.) 
232;  Webster  v.  Sturges,  7  111.  App.  560;  Bar- 
ton v.  Port  Jackson,  etc.,  Plank  Road  Co.,  17 
Barb.  (N.  Y.)  397;  Gray  v.  Hook,  4  N.  Y.  449; 
Robinson  v.  Kalbfleisch,  5  Thomp.  &  C.  (N.  Y.) 
212. 

5.  Illegal  Contract  Incapable  of  Ratification  — 

United  States.  —  Hoffman  v.  McMullen,  83  Fed. 
Rep.  372. 

Alabama. —  Svtann  v.  Miller,  82  Ala.  530; 
Moog  v.  Hannon,  93  Ala.  503;  Rainey  v. 
Capps,  22  Ala.  288;  Butler  v.  Lee,  11  Ala.  885, 
46  Am.  Dec.  230;  Shippey  v.  Eastwood,  9  Ala. 
198;  Pettit  v.  Pettit,  32  Ala.  288. 
Arkansas.  —  Tucker  v.  West,  29  Ark.  3S6. 
Georgia.  —  Meriwether  v.  Smith,  44  Ga.  541; 
Calhoun  v.  Phillips,  87  Ga.  482. 

Kentucky.  —  Thompson  v.  Warren,  8  B.  Mon. 
(Ky.)  488. 

Maine.  —  Pope  v.  Linn,  50  Me.  85;  Plaisted 
v.  Palmer,  63  Me.  576. 

Massachusetts.  —  Ladd  v.  Rogers,  11  Allen 
(Mass.)  211;  Day  v.  McAllister,  15  Gray 
(Mass.)  434. 

Michigan.  —  Tucker  v.  Mowrey,  12  Mich« 
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the  illegal  contract  be  enforceable. 

8.  Promise  to  Pay  Money  Owing  on  Illegal  Contract  —  a.  In  General. — 
The  rule  that  all  subsequent  contracts  based  on  and  growing  out  of  an  illegal 
contract  are  also  illegal  is  well  shown  in  the  case  of  a  subsequent  contract  to 
pay  money  owing  on  an  illegal  contract.  In  such  a  case  the  consideration  of 
such  a  contract  is  based  on  the  illegal  contract  and  is  also  illegal.2  This  rule 
applies  equally  though  a  new  consideration  also  enters  into  the  new  contract.3 

Contract  under  Seal.  —  Thus  a  subsequent  contract  to  pay  money  owing  on  an 
illegal  contract  is  unenforceable  though  under  seal,  and  therefore  importing  a 
consideration.'1 


379;  Winfield  v.  Dodge,  45  Mich.  355,  40  Am. 
Rep.  476. 

Minnesota.  —  Handy  v.  St.  Paul  Globe  Pub. 
Co.,  41  Minn.  188,  16  Am.  St.  Rep.  695. 

Mississippi.  —  Kounlz  v.  Price,  40  Miss. 
341- 

Missouri.  —  Gvvinn  v.  Simes,  61  Mo.  338; 
Bick  v.  Seal,  45  Mo.  App.  475. 

Nebraska.  —  McCormick  Harvesting  Mach. 
Co.  nr.  Miller,  54  Neb.  644. 

New  Hampshire.  —  Allen  v.  Deming,  14  N. 
H.  133,  40  Am.  Dec.  179;  Boutellez/.  Melendy, 

19  N.  H.  196,  49  Am.  Dec.  152. 
New  Jersey.  —  Reeves  v.  Butcher,  31  N.  J. 

L.  224;  Neibert  v.  Baghurst,  (N.  J.  1892)  25 
Atl.  Rep.  474;  Steffens  v.  Earl,  40  N.  J.  L.  137, 
29  Am.  Rep.  214;  Ryno  v.  Darby,  20  N.  J.  Eq. 
231. 

New  York.  —  Robinson  v.  Kalbfleisch,  5 
Thomp.  &  C.  (N.  Y.)  212;  McKee  v.  Cheney, 
(Supm.  Ct.  Spec.  T.)  52  How.  Pr.  (N,  Y.)  144; 
Gray  v.  Hook,  4  N.  Y.  449;  Wheeler  v.  Wheeler, 
5  Lans.  (N.  Y.)  355. 

Pennsylvania.  —  Henry  Christian  Bldg.,  etc., 
Assoc.  v.  Walton,  181  Pa.  St.  201,  59  Am.  St. 
Rep.  636;  Shisler  v.  Vandike,  92  Pa.  St.  447,  37 
Am.  Rep.  702;  Hunter  v.  Nolf,  71  Pa.  St.  282; 
Pearsoll  v.  Chapin,  44  Pa.  Si.  9;  Negley  v. 
Lindsay,  67  Pa.  St.  217,  5  Am.  Rep.  427. 

Texas.  —  Rue  v.  Missouri  Pac.  R.  Co.,  74 
Tex.  474,  15  Am.  St.  Rep.  852. 

Wisconsin.  —  Binz  v.  Bealty,  61  Wis.  648. 

1.  Subsequent  Promise. —  Brown  v.  Tarking- 
ton,  3  Wall.  (U.  S.)  377;  Allen  v.  Deming,  14 
N.  H.  133,  40  Am.  Dec.  179;  Boutelle  v. 
Melendy,  19  N.  H.  196,  49  Am.  Dec.  152;  Eyre 
v.  Eyre,  19  N.  J.  Eq.  42. 

2.  Contracts  to  Pay  Money  Owing  on  Illegal 
Contract  —  England.  —  Crawley  v.  White,  78  L. 
T.  N.  S.  167;  Young  v.  Timmins,  I  Tyrw.  226; 
Clay  v.  Ray,  17  C.  B.  N.  S.  188,  112  E.  C.  L. 
188;  Geere  v.  Mare,  2  H  &  C.  339. 

United  States.  —  Brown  v.  Tarkington,  3 
Wall.  (U.  S.)  377- 

Alabama.  —  Bibb  v.  Hitchcock,  49  Ala.  468, 

20  Am.  Rep.  288. 
Georgia.  —  Chancely  v.  Bailey,  37  Ga.  532, 

95  Am.  Dec.  350. 

Indiana.  —  Hall  v.  Gavitt,  18  Ind.  390. 

Louisiana.  —  Firemen's  Assoc.  v.  Berghaus, 
13  La.  Ann.  209. 

Massachusetts.  —  Howe  v.  Litchfield,  3  Allen 
(Mass.)  443. 

Mississippi.  —  Coulter  v.  Robertson,  14 
Smed.  &  M.  (Miss.)  18. 

Missouri.  —  Claflin  v.  Torlina,  56  Mo.  369; 
Bick  v.  Seal,  45  Mo.  App.  475. 

New  Jersey.  —  Crossley  v.  Moore,  40  N. 
J.  L.  27. 


New  York.  —  Stanton  v.  Allen,  5  Den.  (N. 
Y.)  434,  49  Am.  Dec.  282;  Payne  v.  Eden,  3 
Cai.  (N.  Y.)  213. 

Pennsylvania.  —  Bly  v.  Titusville  Second 
Nat.  Bank,  79  Pa.  St.  456;  Morris  Run  Coal 
Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am. 
Rep.  159.  Compare  York  Countv  v.  Small,  I 
W.  &  S.  (Pa.)  315. 

Tennessee.  —  Mechanics'  Sav.  Bank,  etc., 
Co.  v.  Duncan,  (Tenn.  Ch.  1896)  36  S.  W.  Rep. 
887. 

Texas.  —  Boggess  v.  Lilly,  18  Tex.  200; 
Shelton  v.  Marshall,  16  Tex.  344;  Robertson  v. 
Marsh,  42  Tex.  149;  Seeligson  v.  Lewis,  65 
Tex.  215,  57  Am.  Rep.  593;  Reed  v.  Brewer, 
(Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  99;  Weg- 
ner  v.  Biering,  65  Tex.  506. 

Vermont.  —  Pierce  v.  Kibbee,  51  Vt.  559. 
Illustrations.  —  There  can  be  no  recovery 
upon  a  draft  drawn  in  execution  of  an  illegal 
contract  —  as  where  certain  coal  companies 
illegally  combine  to  regulate  the  production 
and  sale  of  coal,  and  one  of  them  draws  upon 
another  for  an  amount  to  equalize  prices  — 
though  accepted.  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173,  8  Am.  Rep. 
159- 

A  promissory  note  given  for  a  debt  arising  in 
whole  or  in  part  out  of  an  illegal  transaction 
is,  as  between  the  parties,  void  for  want  of 
consideration.  Seeligson  v.  Lewis,  65  Tex. 
215,  57  Am.  Rep.  593. 

A  note  and  mortgage  given  in  lieu  of  other 
notes  and  mortgage,  which  first  were  given  in 
part  to  suppress  a  prosecution  for  forgery,  are 
not  enforceable  by  an  assignee,  though  he  took 
them  for  value,  but  with  notice  of  the  illegal- 
ity of  the  original  consideration.  Pierce  v. 
Kibbee,  51  Vt.  559. 

3.  New  Consideration.  —  Clay  v.  Ray,  17  C.  B. 
N.  S.  188,  112  E.  C.  L.  188. 

Dismissal  of  Action  on  Illegal  Notes.  —  1  n  Reed 
v.  Brewer.  90  Tex.  145,  the  plaintiff,  who  had 
brought  an  action  on  several  promissory  notes 
which  were  based  on  an  illegal  consideiation, 
agreed  to  dismiss  the  action  in  consideration 
of  the  defendant's  promise  to  pay  the  amount 
of  the  notes  in  weekly  instalments.  It  was 
held  that  the  illegality  of  the  original  notes  en- 
tered into  the  new  promise  and  rendered  it 
illegal  also. 

4.  Contract  under  Seal. —  In  Fisher  v.  Bridges, 
3  El.  &  Bl.  642,  77  E.  C.  L.  642,  an  action  was 
brought  on  a  covenant  to  pay  money  ;  the  obli- 
gation of  the  covenantor  arose  out  of  an  illegal 
contract  for  the  sale  of  land.  It  was  held  that 
as  the  covenant  sprang  from  and  was  the 
creature  of  an  illegal  contract,  it  was  also 
illegal. 
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b.  Compromise  of  Claims  Arising  Out  of  Illegal  Contracts. — 
And  no  compromise  by  the  parties  of  differences  in  respect  to  an  illegal  con- 
tract can  purge  it  of  illegality  and  produce  a  valid  claim  upon  which  a  recovery 
may  be  had.1 

c.  Renewal  or  Substituted  Notes. — So  a  note  given  in  renewal  of 
or  in  substitution  for  a  note  made  for  an  illegal  consideration  is  open  to  the 
same  defense  of  illegality.* 

d.  Promise  to  Pay  for  Benefit  Received  under  Illegal  Contract. 

—  Where  services  are  rendered  under  an  illegal  contract,  an  express  promise 
to  pay  for  such  services  made  after  their  rendition  is  unenforceable.3 

e.  Agreement  to  Pay  Judgment  Recovered  on  Illegal  Contract. 

—  The  illegality  of  a  contract  does  not  affect  a  judgment  which  may  be  recov- 
ered thereon  on  failure  of  the  defendant  to  set  up  the  defense  of  illegality, 
and  therefore  a  contract  to  pay  such  judgment  would  not  be  affected  by  the 
illegality  in  the  original  contract.4 

9.  Securities  for  Performance  of  Illegal  Contracts.  —  The  general  rule  is  that 
the  illegality  of  the  principal  contract  enters  into  and  renders  invalid  contracts 
executed  as  security  for  the  performance  of  such  contract.5 


1.  Compromise  of  Claims  Arising  Out  of  Illegal 
Contracts.  —  Young  v.  Timmins,  I  Tyrvv.  226; 
Martin  v.  Wade,  37  Cal.  168;  Tompkins  v. 
Compton,  93  Ga.  520;  Bick  v.  Seal,  45  Mo. 
App.  475;  Oregon,  etc.,  R.  Co.  v.  Potter,  5 
Oregon  228;  Melchoir  v.  McCarty,  31  Wis.  252, 
]  1  Am.  Rep.  605. 

Compromise  of  Gaming  Contract.  —  In  Evering- 
ham  7t,  Meighan,  55  Wis.  354,  the  rule  that  no 
compromise  by  the  parties  of  differences  in  re- 
spect to  clearly  illegal  contracts  and  transac- 
tions purges  them  and  produces  a  valid  claim 
was  applied  where  the  original  contract  was 
one  for  the  purchase  and  sale  of  grain  by  the 
plaintiff  for  the  defendant,  in  form  for  future 
delivery,  but  where  in  fact  no  grain  was  in- 
tended to  be,  or  ever  was,  received  or  deliv- 
ered, and  where,  a  difference  having  arisen 
between  the  parties  as  to  who  should  bear  the 
losses  incurred  in  such  speculation  and  paid 
by  the  plaintiff,  it  was  agreed  that  a  part  of 
such  losses  so  paid  should  be  borne  by  the 
latter  and  that  the  balance  thereof  should  be 
paid  to  him  by  the  defendant. 

Relinquishing  Claim  for  Breach  of  Illegal  Con- 
tract. —  The  relinquishment  of  a  claim  of  dam- 
ages for  the  breach  of  a  contract  void  as 
against  public  policy  cannot  constitute  a  con- 
sideration for  a  new  contract.  Crawford  v. 
Wick,  18  Ohio  St.  190,  98  Am.  Dec.  103. 

2.  Renewal  or  Substituted  Notes.  —  As  to  the 
law  in  regard  to  notes  given  in  renewal  of 
instruments  tainted  with  illegality,  see  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4.  p.  340. 

3.  Subsequent  Promise  to  Pay  for  Benefit  Re- 
ceived under  Illegal  Contract.  —  Puckett  v.  Alex- 
ander, 102  N.  Car.  95.  Compare  Chouteau  v. 
Allen,  70  Mo.  290. 

In  Wennall  v.  Adney,  3  B.  &  P.  252,  note, 
the  rule  is  laid  down  that  "  if  a  contract  be- 
tween two  persons  be  void,  and  not  merely 
voidable,  no  subsequent  express  promise  will 
operate  to  charge  the  party  promising,  even 
though  he  has  derived  a  benefit  from  the  con- 
tract." 

Services  Rendered  by  Unlicensed  Physician.  — 

A  contract  by  an  unlicensed  physician  for  the 
rendition  of  services  being  illegal,  an  express 


promise  subsequently  made  to  pay  for  the 
services  so  rendered  is  also  illegal,  and  no  re- 
covery can  be  had  thereon.  Puckett  v.  Alex- 
ander, 102  N.  Car.  95. 

Lobbying  Services.  —  Where  a  contract  for  the 
rendition  of  services  before  a  legislative  body 
is  illegal  as  a  lobbying  contract,  a  promise 
after  the  rendition  of  such  services  to  pay 
therefor  is  also  illegal.  McKee  v.  Cheney, 
(Supm.  Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  144. 

Mistake.  —  If,  through  mistake  of  law  or  fact, 
parties  make  an  illegal  contract,  upon  which 
neither  could  have  maintained  a  suit,  a  subse- 
quent agreement  to  pay  for  services  performed 
under  the  contract  may  yet  be  legal  and  equi- 
table. Young  v.  Beardsley,  11  Paige  (N.  Y.) 
93,  in  which  case  the  contract  under  consider- 
ation was  made  by  an  agent  of  a  state  prison 
for  services  of  convicts. 

4.  Contract  to  Pay  Judgment  Recovered  on 
Illegal  Contract.  —  Clay  v.  Ray,  17  C.  B.  N.  S. 
188,  112  E.  C.  L.  188;  Swain  v.  Scott,  11  S.  & 
R.  (Pa  )  155.  Compare  Comstock  v.  Draper,  I 
Mich.  481,  53  Am.  Dec.  78. 

5.  Securities  for  Performance  of  Illegal  Contract 
—  England.  —  Fisher  v.  Bridges,  3  El.  &  B). 
642,  77  E.  C.  L.  642. 

Canada.  —  Dansereau  v.  St.  Louis,  18  Can. 
Sup.  Ct.  587. 

Iowa.  —  Reynolds  v.  Nichols,  12  Iowa  398. 
Massachusetts.  —  Nourse  v.  Pope,  13  Allen 
(Mass.)  87. 

Michigan.  —  Denison  v.  Gibson,  24  Mich. 
187. 

New  York.  —  Swift  v.  Beers,  3  Den.  (N.  Y.) 
70;  Tylee  v.  Yates,  3  Barb.  (N.  Y.)  222. 
Texas.  —  Howard  v.  Smith,  91  Tex.  8. 
In  the  article  Gambling  Contracts,  vol.  14, 
p.  644  et  sea.,  will  be  found  a  full  treatment  of 
the  law  in  regard  to  securities  for  debts  in- 
curred in  gambling  contracts,  with  a  review  of 
the  legislation  on  the  subject  as  well.  In  this 
connection,  see  also  such  titles  as  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  189 
etseq.;  Mortgages,  etc. 

An  Assignment  of  Securities,  as  collateral  to 
an  illegal  obligation  of  the  assignor,  is  void. 
Tylee  v.  Yates,  3  Barb.  (N.  Y.)  222;  Dewilt  v. 
Brisbane,  16  N.  Y.  508. 
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XXIV.  Enforcement  of  and  Relief 
eral.  —  The  general  rule  that  no  action 
tract  is  well  settled.1    This  principle  is 

Trust  Deed  to  Secure  Loan  of  Illegal  Notes.  — 
Where  a  statute  expressly  prohibited  the  issu- 
ing of  paper  to  circulate  as  money,  it  was  held 
that  a  trust  deed  to  secure  a  loan  of  post  notes, 
which  were  within  the  statutory  prohibition, 
could  not  be  enforced.  Reynolds  v.  Nichols, 
12  Iowa  398. 

Guaranty  of  Illegal  Notes.  —  Under  the  provi- 
sion of  the  New  York  Act  of  1840  which  ren- 
dered illegal  all  promissory  notes  made  by  a 
banking  association,  unless  made  payable  on 
demand  and  without  interest,  a  guaranty  of 
such  notes  was  also  illegal.  Swift  v.  Beers,  3 
Den.  (N.  Y.)  70. 

Accommodation  Maker  of  Note  for  Illegal  Pur- 
pose —  Eeimbursement.  —  The  maker  of  a  note 
for  the  accommodation  of  another  cannot  re- 
cover upon  the  latter's  promise  to  indemnify 
him,  where  the  note  was  made  for  the  purpose 
of  using  its  proceeds  as  a  part  of  a  provincial 
election  fund,  since  under  the  Quebec  statute 
any  contract,  promise,  or  undertaking  in  any 
way  relating  to  an  election  thereunder  is 
void.  Dansereau  v.  St.  Louis,  18  Can.  Sup. 
Ct.  587. 

Surety  on  Note.  —  No  action  can  be  main- 
tained against  a  surety  upon  a  promissory  note 
given  in  part  for  the  price  of  liquor  illegally 
sold,  although  such  surety  received  from  the 
principal  a  full  indemnity  for  signing  the 
note.    Nourse  v.  Pope,  13  Allen  (Mass.)  87. 

1.  No  Action  Maintainable  on  Illegal  Contracts 
—  England.  —  Begbie  v.  Phosphate  Sewage 
Co.,  L.  R.  10  Q.  B.  499;  Barclay  v.  Pearson, 
[1893]  2  Ch.  154;  Scott  v.  Brown,  [1892]  2  Q. 
B.  724;  Sykes  v.  Beadon,  11  Ch.  D.  170;  Col- 
lins v.  Blantern,  2  Wils.  C.  PI.  341;  Holman 
v.  Johnson,  I  Cowp.  341. 

United  Stales.  —  Hoffman  v.  McMullen,  48 
U.  S.  App.  596;  Bartle  v.  Nutt.  4  Pet.  (U.  S.) 
184;  U.  S.  Bank  v.  Owens,  2  Pet.  (U.  S.)  527; 
Church  v.  Proctor,  66  Fed.  Rep.  243;  Holmead 
v.  Maddox,  2  Cranch  (C.  C.)  161. 

Alabama.  —  Hill  v.  Freeman,  73  Ala.  200,  49 
Am.  Rep.  48. 

California.  —  Mitchell  v.  Clinc,  84  Cal.  409; 
Vulcan  Powder  Co.  v.  Hercules  Powder  Co., 
96  Cal.  510,  31  Am.  St.  Rep.  242;  Martin  v. 
Wade,  37  Cal.  168;  Santa  Clara  Valley  Mill, 
etc.,  Co.  v.  Hayes,  76  Cal.  387,  9  Am.  St.  Rep. 
211. 

Connecticut.  —  Funk  v.  Gallivan,  49  Conn. 
124.  44  Am.  Rep.  210. 

Georgia.  —  Thompson  v.  Cummings,  68  Ga. 
124;  White  v.  Crew,  16  Ga.  416. 

Illinois.  —  Skeels  v.  Phillips,  54  III.  309; 
Canton  Masonic  M  ut.  Benev.  Soc.  v.  Rockhold, 
26  III.  App.  141,  affirmed  129  III.  440;  Ricdlc  v. 
Mulhausen,  20  III.  App.  68;  McNulta  v.  Corn 
Belt  Bank,  164  111.  427,  56  Am.  St.  Rep.  203, 
affirming  63  III.  App.  591;  Kirkpairick  v. 
Clark.  132  III.  342,  22  Am.  St.  Rep.  531. 

Iowa.  —  Stccvcr  v.  Illinois  Cent.  R.  Co.,  62 
Iowa  371;  Caldwell  v.  Bridal,  48  Iowa  15; 
Dillon  v.  Allen,  46  Iowa  299,26  Am.  Rep.  T45; 
Williamson  v.  Chicago,  etc.,  R.  Co.,  53  Iowa 
126,  36  Am.  Rep.  206;  Harvey  v.  Tama  County, 
53  Iowa  228;  Peters  v.  Davenport,  104  Iowa  625. 


from  Illegal  Contracts — 1.  In  Gen- 
can  be  maintained  on  an  illegal  con- 
expressed  by  the  maxim  ex  dolo  nialo- 

Kansas.  —  Korman  v.  Henry,  32  Kan.  49; 
Bowman  v.  Phillips,  41  Kan.  369,  13  Am.  St. 
Rep.  292,  citing  3  Am.  and  Eng.  Encyc.  of 
Law  869,  875,  886. 

Kentucky.  —  Wright  v,  Gardner,  9S  Ky.  454; 
Todd  v.  Caplinger,  4  Bush  (Ky.)  144;  Ford  v. 
Lewis,  10  B.  Mon.  (Ky.)  127;  Ratcliffe  v. 
Smith,  13  Bush.  (Ky.)  173. 

Louisiana. — Jenkins  v.  Gibson,  3  La.  Ann. 
203;  Wood  v.  Lyle,  4  La.  Ann.  145;  Hollon  v. 
Sapp,  4  La.  Ann.  519;  Fabacher  v.  Bryant,  46 
La.  Ann.  820. 

Maine.  —  Smith  v.  Hubbs,  10  Me.  71. 
Maryland.  —  Gotwalt  v.  Neal,  25  Md.  434; 
Roman  v.  Mali,  42  Md.  513;  Shoemaker  v. 
National  Mechanics'  Bank,  31  Md.  402;  Mer- 
rick v.  Bank  of  Metropolis,  8  Gill  (Md.)  59; 
Freeman  v.  Sedwick,  6  Gill  (Md.)29;  Chappell 
v.  Wysham,  4  Har.  &  J.  (Md.)  560. 

Massachusetts.  —  Worcester  v.  Eaton,  11 
Mass.  378;  Myers  v.  Meinrath,  101  Mass.  368, 
3  Am.  Rep.  368;  Frost  v.  Gage,  3  Allen 
(Mass.)  560. 

Mississippi.  —  McWilliams  v.  Phillips,  51 
Miss.  196. 

Missouri.  —  Parsons  v.  Randolph,  21  Mo. 
App.  353;  State  Bank  v.  Merchants  Bank,  10 
Mo.  123;  Wiggins  Ferry  Co.  v.  Chicago,  etc., 
R.  Co..  5  Mo.  App:  347;  Garrett  v.  Kansas  City 
Coal  Min.  Co.,  113  Mo.  330,  35  Am.  St.  Rep. 
713;  Attaway  v.  St.  Louis  Third  Nat.  Bank,  93 
Mo.  485;  Roselle  v.  Beckemeir,  134  Mo.  380; 
Connor  v.  Black,  119M0.  126;  Harrison  v.  Mc- 
Cluney,  32  Mo.  App.  481. 

Nebraska.  —  Gould  v.  Kendall,  15  Neb.  549; 
Hobbie  v.  Zaepffel,  17  Neb.  536. 

New  Hampshire.  —  White  v.  Hunter,  23  N. 
H.  128;  lohnson  v.  Ferris,  49  N.  H.  66. 

New  Jersey.  —  Brooks  v.  Cooper,  50  N.  J. 
Eq.  761;  Ellicott  v.  Chamberlin,  38  N.  J.  Eq. 
604;  Shallcross  v.  Deals,  43  N.  J.  L.  177; 
Marlatt  v.  Warwick,  19  N.  J.  Eq.  454;  Hope 
v.  Linden  Park  Blood  Horse  Assoc.,  58  N.  J. 
L.  627,  55  Am.  St.  Rep.  614;  Den  v.  Shotwell, 
23  N.  J.  L.  465;  Church  v.  Muir,  33  N.  J.  L. 
320;  Price  v.  Polluck,  37  N.  J.  L.  44. 

New  York.  —  Hunt  v.  Knickerbacker,  5 
Johns.  (N.  Y.)  327;  Nellis  v.  Clark.  4  Hill  (N. 
Y.)  424,  affirming  20  Wend.  (N.  Y.)24;  Haynes 
v.  Rudd,  102  N.  Y.  372,  55  Am.  Rep.  S15; 
Moscley  v.  Moselcy,  15  N.  Y.  334;  Westfall  v. 
Jones,  23  Barb.  (N.  Y.)  9;  Bolt  7/.  Rogers,  3 
Paige  (N.  Y.)  154;  Beldinp  v.  Pitkin,  2  Cai.  (N. 
Y.)i47;  Phcnix  Bridge  Co.  v.  Keystone  Bridge 
Co.,  (Supm.  Ct.  Gen.  T.)  23  N.  Y.  Supp.  109, 
affirmed  142  N.  Y.  425;  Pittsburg  Carbon  Co. 
v.  McMillin,  119  N.  Y.  46;  Peppers.  Hai^ht, 
20  Barb.  (N.  Y.) 429;  Gray  v.  Oxnard  Brothers' 
Co.,  59  Hun  (N.  Y.)  387;  Leonard  v.  Poole, 
114  N.  Y.  371,  11  Am.  St.  Rep.  667;  Wood- 
worth  v.  Bennett,  43  N.  Y.  273,  3  Am.  Rep. 
706. 

North  Carolina.  —  Webb  v.  Fulchire,  3  I  red. 
L.  (25  N.  Car.)  485,  40  Am.  Dec.  419. 

Ohio,  —  F.mcry  v.  Ohio  Candle  Co.,  47  Ohio 
St.  320,  21  Am.  St.  Rep.  819;  Goshen  Tp. 
v.  Springfield,  etc.,  R.  Co.,  12  Ohio  St.  624, 
80  Am.  Dec.  386. 
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(or  ex  tar/^i  causa)  non  oritur  actio,  and  the  kindred  maxim  in  pari  delicto  potior 
est  conditio  defendentis;  that  is,  no  court  will  lend  its  aid  to  one  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act,  and  when  the  parties  are 
in  equal  fault  the  position  of  the  defendant  is  the  better.1  Thus  a  court  will 
not  only  refuse  to  enforce  an  executory  illegal  contract,2  but  it  also  will 
decline  to  permit  a  party  thereto  to  recover  damages  for  a  breach  thereof  by 
the  other  party.3 

2.  Performance  by  Plaintiff — a.  In  General. — The  fact  that  the  party 
seeking  to  enforce  executory  provisions  of  an  illegal  contract,  though  they 
consist  only  of  promises  to  pay  money,  has  performed  the  contract  on  his 
part,  and  that,  unless  the  other  party  is  compelled  to  perform,  he  will  derive 
a  benefit  therefrom,  will  not  induce  the  court  to  enforce  such  provisions.4 


Pennsylvania.  —  Rhodes  v.  Sparks,  6  Pa.  St. 
473;  Eberman  v.  Reitzel,  I  W.  &  S.  (Pa.)  181. 

South  Carolina.  —  Bostick  v.  M'Claren,  2 
Brev.  (S.  Car.)  275. 

Tennessee.  —  Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chant's Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1, 
53  Am.  Dec.  742;  Allen  v.  Dodd,  4  Humph. 
(Tenn.)  131,  40  Am.  Dec.  632;  Rhodes  v.  Sum- 
merhill,4  Heisk.  (Tenn.)  204;  Yergerz\  Rains, 

4  Humph.  (Tenn.)  259;  Shaw  v.  Carlile,  9 
Heisk.  (Tenn.)  594. 

Texas.  —  Donley  v.  Tindall,  32  Tex.  43,  5 
Am.  Rep.  234. 

Vermont.  —  Miller  v.  Lamery,  62  Vt.  116. 

Virginia.  —  Wilson  v.  Spencer,  I  Rand. 
(Va.)  76,  10  Am.  Dec.  491. 

West  Virginia.  —  Dodson  v.  Swan,  2  W.  Va. 
511,  98  Am.  Dec.  787;  McClintock  v.  Loisseau, 
31  W.  Va.  865. 

1.  Ex  Dolo  Malo  Non  Oritur  Actio  —  England. 

—  Holman  v.  Johnson,  1  Cowp.  341. 

United  States.  —  Hoffman  v.  McMullen,  48 
U.  S.  App.  596;  Church  v.  Proctor,  66  Fed. 
Rep.  240. 

Alabama.  — Clark  v.  Colbert,  67  Ala.  92. 

California.  —  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.,  96  Cal.  510,  31  Am.  St.  Rep.  242. 

Georgia.  —  Howell  v.  Fountain,  3  Ga.  176, 
46  Am.  Dec.  415. 

Illinois.  —  Kirkpatrick  v.  Clark,  132  111.  342, 
22  Am.  St.  Rep.  531. 

Louisiana. — Copley  v.  Berry,  12  Rob.  (La.)  79. 

New  Jersey.  —  Hope  v.  Linden  Park  Blood 
Horse  Assoc.,  58  N.  J.  L.  527,  55  Am.  St.  Rep. 
614. 

2.  Enforcement  of  Executory  Contracts  Denied 

—  England. — Gas  Light,  etc.,  Co.  v.  Turner, 

5  Bing.  N.  Cas.  666,  35  E.  C.  L.  264;  Ottley  v. 
Brown,  1  Ball  &  B.  360. 

United  States.  —  Chicago,  etc.,  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  61  Fed.  Rep.  993;  An- 
derson v.  Carkins,  135  U.  S.  483. 

Arkansas.  —  Mendel  v.  Davies,  46  Ark.  420. 

California.  —  McGregor  v.  Donelly,  67  Cal. 
149. 

Illinois.  —  Goodrich  v.  Tenney,  144  111.  422, 
36  Am.  St.  Rep.  459. 

Indiana.  —  Kahn  v.  Gumberts,  9  Ind.  430. 

Kansas.  —  Korman  v.  Henry,  32  Kan.  52; 
Setter  v.  Alvey,  15  Kan.  157;  Buchtella  v. 
Stepanek,  53  Kan.  373. 

Louisiana.  —  Antoine  v.  Smith,  40  La.  Ann. 
560. 

Michigan.  —  Bagg  v.  Jerome,  7  Mich.  145. 
Missouri.  —  Buckingham  v.  Fitch,  18  Mo. 
App.  91;  Howell  v.  Stewart,  54  Mo.  400. 


Nevada.  —  Drexler  v.  Tyrrell,  15  Nev.  114; 
McCausland  v.  Ralston,  12  Nev.  195,  28  Am. 
Rep.  781. 

New  York.  —  Pease  v.  Walsh,  39  N.  Y. 
Super.  Ct.  514. 

North  Carolina.  —  Sharp  v.  Farmer,  4  Dev. 
&  B.  L.  (20  N.  Car.)  122;  York  v.  Merritt,  77 
N.  Car.  213. 

Wisconsin.  —  Wight  v.  Rindskopf,  43  Wis. 
344- 

Illegal  Contract  to  Convey  Land  Unenforceable, 

—  In  Dodson  v.  Swan,  2  W.  Va.  511,  98  Am. 
Dec.  787,  il  was  held  that  where  the  owner  of 
land  enters  into  a  contract  for  its  sale  for  the 
purpose  of  enabling  him  to  secure  monev  to 
flee  the  state  and  avoid  a  criminal  prosecution, 
a  court  of  equity  will  not  decree  the  specific 
performance  of  such  contract  at  the  suit  of  the 
vendee,  though  he  has  paid  the  purchase 
price. 

Mortgage  of  Intoxicating  Liquors.  —  In  Kansas 
where  a  mortgage  of  intoxicating  liquors  is 
held  illegal  as  a  conveyance  of  the  liquors,  the 
court  will  not  aid  the  mortgagee  by  enabling, 
him  to  tecover  possession  of  the  liquors. 
Korman  v.  Henry,  32  Kan.  49. 

3.  Damages  for  Breach  of  Illegal  Contract  De- 
nied—  United  States. — Jackson  v.  McLean,  36 
Fed.  Rep.  213. 

California.  —  Santa  Clara  Valley  Mill,  etc., 
Co.  v.  Hayes,  76  Cal.  387,  9  Am.  St.  Rep.  211. 

Iowa.  —  Williamson  v.  Chicago,  etc.,  R.  Co., 
53  Iowa  126,  36  Am.  Rep.  206. 

Kansas.  —  Setter  v.  Alvey,  15  Kan.  157. 

Michigan.  —  Bagg  v. Jerome,  7  Mich.  145. 

Missouri.  —  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  Co.,  5  Mo.  App.  347. 

4.  Performance  by  Plaintiff  —  England.  — 
Holman  v.  Johnson,  1  Cowp.  341;  Alexander 
v.  Owen,  1  T.  R.  225. 

United  States.  —  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  60;  Oliver  v. 
Gilmore,  52  Fed.  Rep.  562;  Chicago,  etc.,  R. 
Co.  v.  Wabash,  etc.,  R.  Co.,  61  Fed.  Rep.  993, 
disapproving  Central  Trust  Co.  v.  Ohio  Cent. 
R.  Co.,  23  Fed.  Rep.  306. 

California.  —  Los  Angeles  v.  City  Bank,  100 
Cal.  18. 

Connecticut.  —  Funk  v.  Gallivan,  49  Conn. 
124,  44  Am.  Rep.  210. 

Kansas.  —  Bowman  v.  Phillips,  41  Kan.  364, 
13  Am.  St.  Rep.  292. 

Illinois.  —  American    Strawboard    Co.  v. 
Peoria  Strawboard  Co.,  65  111.  App.  502;  Good- 
rich v.  Tenney,  144  111.  422,  36  Am.  St.  Rep. 
459,  affirming  44  111.  App.  331. 
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b.  Implied  Contract.  —  Nor  can  the  party  performing,  on  his  part,  the 
provisions  of  an  illegal  contract  recover  on  the  ground  of  an  implied  promise 
on  the  part  of  the  party  receiving  the  benefits  therefrom  to  pay  therefor, -as 
the  law  will  imply  no  promise  to  pay  for  benefits  received  under  an  illegal 
contract  by  reason  of  the  performance  thereof  by  the  other  party.1 

3.  Executed  Contracts — a.  In  GENERAL.  —  Where  illegal  contracts  are 
executed  by  the  parties,  then  the  same  principle  of  public  policy  which  leads 
courts  to  refuse  to  act  when  called  upon  to  enforce  them  will  prevent  the 
court  from  acting  to  relieve  either  party  from  the  consequences  of  the  illegal 
transactions.2    In  such  cases,  the  defense  of  illegality  prevails,  not  as  a  pro- 


Indiana.  —  Hutchins  v.  Weldin,  114  Ind.  80. 

Iowa.  —  Caldwell  v.  Bridal,  48  Iowa  15;  Dil- 
lon v.  Allen,  46  Iowa  299,  26  Am.  Rep.  145; 
Gleason  v.  Chicago,  etc.,  R.  Co.,  (Iowa  1889) 
43  N.  VV.  Rep.  517. 

Massachueetts.  —  Myers  v.  Meinrath,  101 
Mass.  368,  3  Am.  Rep.  368;  Dexter  v.  Snow, 

12  Cush.  (Mass.)  594,  59  Am.  Dec.  206;  Fuller 
v.  Dame,  18  Pick  (Mass.)  472. 

Michigan.  —  Richardson  v.  Buhl,  77  Mich. 
632. 

Missouri.  —  Tyler  v.  Larimore,  19  Mo.  App. 
445- 

Nevada.  —  McCausland  v.  Ralston,  12  Nev. 
195,  28  Am.  Rep.  781. 

New  York.  —  Briggsf.  Merrill,  5S  Barb.  (N. 
Y.)  389;  Belding  v.  Pitkin,  2  Cai.  (N.  Y.)  147; 
Kountze  v.  Flannagan,  (Supm.  Ct.  Gen.  T.) 
19  N.  Y.  Supp.  33;  Arnotf.  Pitston,  etc.,  Coal 
Go.,  68  N.  Y.  558,  23  Am.  Rep.  190,  reversing 
2  Han (N.  Y.)  591 ;  Knowlton  v.  Congress,  etc., 
Spring  Co..  57  N.  Y.  518;  Beman  v.  Tugnot, 
5  Sandf.  (N.  Y.)  153;  Gray  v.  Hook,  4  N.  Y. 
449;  Rose  v.  Truax,  21  Barb.  (N.  Y.)  361. 

Ohio.  —  Hooker  z>.  De  Palos,  28  Ohio  St.  251. 

Pennsylvania.  —  Badgeley  v.  Beale,  3  Watts 
(Pa.)  263;  Clippinger  v.  Hepbaugh,  5  W.  &  S. 
(Pa.)  315,  40  Am.  Dec.  519. 

South  Carolina.  —  Harvin  v.  Weeks,  11  Rich. 
L.  (S.  Car.)  601. 

Tennessee.  —  Buckeye  Marble,  etc.,  Co.  v. 
Harvey,  92  Tenn.  115. 

Texas.  —  Davis  v.  Sittig,  65  Tex.  497. 

Vermont.  —  Powers  v.  Skinner,  34  Vt.  274, 
80  Am.  Dec.  677. 

West  Virginia.  —  Capehart  v.  Rankin,  3  W. 
Va.  571,  100  Am.  Dec.  779. 

Illegal  Contract  for  Sale  of  Goods  —  Effect  of  De- 
livery.—  Where  the  contract  for  the  sale  of 
goods  is  illegal,  the  purchaser  cannot  recover 
the  price  though  the  goods  are  delivered. 
Holman  v.  Johnson,  I  Cowp.  341. 

Contract  in  Restraint  of  Trade.  —  Where  a  con- 
tract  restraining  one  of  the  parties  from  en- 
gaging in  a  particular  business  is  illegal,  the 
fact  that  the  contract  is  fully  performed  by  the 
party  so  restrained  does  not  entitle  him  to  re- 
cover the  consideration  agreed  to  be  paid  by 
the  other  party.  Oliver  v.  Gilmorc,  52  Fed. 
Rep.  562. 

1.  Implied  Contract — /Ilium's. — American 
Strawboard  Co.  v.  Peoria  Strawboard  Co.,  65 
III.  App.  502. 

Iowa. — Gleason  v.  Chicago,  etc.,  R.  Co., 
(Iowa  1889)43  N.  W.  Rep.  517. 

Kansas.  —  Bowman  1;,  Phillips,  41  Kan.  364, 

13  Am.  St.  Rep.  292. 

AT mtucky.  —  Todd  v.  Caplingcr.  4  Bush  (Ky.) 
139;  Bull  v.  Harragan,  17  B.  Mon,  (Ky.)  352; 
Miller  v.  Porter,  8  B.  Mon.  (Ky.)  283. 


Missouri.  —  Ashbrook  v.  Dale,  27  Mo.  App. 
649. 

New  York.  —  Peck  v.  Burr,  10  N.  Y.  294. 
See  also  the  title  Implied  or  Quasi  Con- 
tracts. 

Illegal  Lease  —  Action  for  Use  and  Occupation. 

—  Where  a  lease  is  illegal,  no  recovery  can  be 
had  for  use  and  occupation  of  the  premises. 
American  Strawboard  Co.  v.  Peoria  Straw- 
board  Co.,  65  111.  App.  502. 

2.  Executed  Contracts  —  England.  —  Ayerst  v. 
Jenkins,  L.  R.  16  Eq.  275;  Rider  v.  Kidder,  10 
Ves.  Jr.  366;  Matthew  v.  Hanburv,  2  Yern. 
187;  Taylor  v.  Chester,  L.  R.  4  Q.  B.  309. 

United  States.  — National  Harrow  Co.  v. 
Hench,  76  Fed.  Rep.  667. 

Alabama.  —  Black  v.  Oliver,  I  Ala.  449,  35 
Am.  Dec.  38;  Walker  v.  Gregory,  36  Ala.  180. 

Arkansas.  —  Payne  v.  Bruton,  10  Ark.  53; 
Britt  r.  Aylett,  n  Ark.  475,  52  Am.  Dec.  282; 
Kerr  v.  Birnie,  25  Ark.  225. 

Georgia.  —  Garrison  v.  Burns,  98  Ga.  762; 
Adams  v.  Barrett,  5  Ga.  404;  White  v.  Crew, 
16  Ga.  420;  Howell  v.  Fountain,  3  Ga.  176,  46 
Am.  Dec.  415. 

Illinois.  —  Riedle  v.  Mulhausen,  20  III. 
App.  68. 

Kentucky.  —  Clark  v.  Doke,  6  Ky.  L.  Rep. 
655;  Jennings  v.  Flanagan,  5  Dana  (Ky.)  217, 
30  Am.  Dec  683;  Ratcliffe  v.  Smith,  13  Bush 
(Ky.)  173;  Gray  v.  Roberts,  2  A.  K.  Marsh. 
(Ky.)  208,  12  Am.  Dec.  383. 

Louisiana.  —  Davis  v.  Holbrook,  I  La.  Ann. 
178;  Levet  v.  His  Creditors,  22  La.  Ann.  105; 
Hertz  v.  Wilder,  10  La.  Ann.  199;  Summerlin 
v.  Livingston,  15  La.  Ann.  519;  Denton  v. 
Erwin,  6  La.  Ann.  317. 

Maine.  —  Nichols  v.  Patten,  18  Me.  231,  36 
Am.  Dec.  713;  Greene  v.  Godfrey,  44  Me.  25; 
Ellis  v.  Higgins,  32  Me.  34;  Marks  v.  Hap- 
good,  24  Me.  407. 

Mary/and.  —  Stewart  v.  Iglehart,  7  Gill  &  J. 
(Md.)  132,  28  Am.  Dec.  202 ;  Cushwa  v.  Cushwa, 
5  Md.  45. 

Massachusetts.  —  Faxon  v.  Folvey  no  Mass. 
392;  Atwood  v.  Fisk,  101  Mass.  363,  100  Am. 
Dec.  124;  Traders'  Nat.  Bank  v.  Stcre,  165 
Mass.  3S9;  Babcock  v.  Thompson,  3  Pick. 
(Mass.)  449;  Myers  t.  Meinrath,  101  Mass.  366, 
3  Am.  Rep.  368. 

Michigan.  —  Bagg  v.  Jerome,  7  Mich.  145; 
Smith  v.  Barstow,  2  Dougl.  (Mich.)  155. 

Minnesota.  —  Levcroos  v.  Reis,  52  Minn.  259. 

Mississippi. —  Walton  v.  Tusten,  49  Miss. 
569. 

Missouri. — George  v.  Williamson,  26  Mo. 
190,  72  Am.  Dec.  203. 

A'ew  //ampshire.  —  Gage  v.  Whitticr,  17  N. 
H.  312;  Smith  v.  Foster,  41  N.  II.  215. 
A'ew  Jersey.  —  Brindlcy  t'.  Lawton,  53  N.  J. 
)99  Volume  XV, 


Enforcoinent  of  and  Rolief        ILLEGAL  CONTRACTS.  from  Illegal  Contracts. 


tret  ion  to  the  defendant,  but  as  a  disability  in  the  plaintiff.  .  The  court  does 
not  give  effect  to  the  contract,  but  merely  refuses  its  aid  to  undo  what  the 
parties  have  already  done.1 

b.  Land  Conveyed.  —  Where  land  is  conveyed  for  an  illegal  considera- 
tion or  object,  or  in  pursuance  of  an  illegal  contract,  and  possession  is  given 
to  the  grantee,  the  courts  will  not  aid  the  grantor  to  recover  the  possession;2 
but  if  the  grantee  is  not  put  in  possession,  it  has  been  held  that  the  courts 
will  not  aid  him  to  gain  possession,  and  in  ejectment  by  the  grantee  to 
recover  possession  the  grantor  may  show  as  a  defense  the  illegality  of  the 
deed.3  In  some  cases,  however,  it  has  been  held  that  deeds  conveying  land 
were  to  be  considered  as  executed  contracts,  though  possession  was  not 
given  the  grantee,  and  in  an  action  by  the  latter  to  recover  possession  the 
court  has  refused  to  allow  the  grantor  to  show  that  the  deed  was  illegal.4 


Eq.  259;  Hendricks  v.  Mount,  5  N.  J.  L.  850; 
Evans  v.  Herring,  27  N.  J.  L.  243.  ■ 

North  Carolina.  —  Sparks  v.  Sparks,  94  N. 
Car.  527;  Wright  v.  Cain,  93  N.  Car.  296. 

Pennsylvania.  — Stewart  v.  Kearney,  6  Watts 
(Pa.)  453,  31  Am.  Dec.  482;  Sickman  v.  Laps- 
ley,  13  S.  &  R.  (Pa.)  224,  15  Am.  Dec.  596; 
Huey's  Appeal,  29  Pa.  St.  220;  Murphy  v. 
Hubert,  16  Pa.  St.  57. 

South  Carolina.  —  Denton  v.  English,  2  Nott 
&  M.  (S.  Car.)  581,  10  Am.  Dec.  638;  jenkins 
v.  Clement,  Harp.  Eq.  (S.  Car.)  72,  14  Am. 
Dec.  698;  Broughton  v.  Broughton,  4  Rich.  L. 
(S.  Car.)4gi. 

Tennessee.  —  Williams  v.  Lowe,  4  Humph. 
(Tenn.)  62;  Matthews  v.  Thompson,  2  Heisk. 
(Tenn.)  595;  Henly  v.  Franklin,  3  Coldw. 
(Tenn.)  472,  gi  Am.  Dec.  296;  Allen  v.  Dodd, 
4  Humph.  (Tenn.)  131,  40  Am.  Dec.  632;  Smith 
v,  Stephens,  5  Sneed  (Tenn.)  253. 

Texas.  — Jones  v.  Williams,  41  Tex.  390. 

Virginia.  —  James  v.  Bird,  8  Leigh  (Va.)  510, 
31  Am.  Dec.  668. 

No  Recovery  of  Property  Pledged  under  Illegal 
Contract.  —  Taylor  v.  Chester,  L.  R.  4  Q.  B. 
309. 

Recovery  of  Money  Lost  at  Gaming.  —  Where 
gaming  contracts  are  illegal  as  against  public 
policy,  or  in  violation  of  statute,  the  loser 
cannot  recover  money,  lost;  and  this  is  true 
even  though  the  winner  cheated.  Babcock  v. 
Thompson,  3  Pick.  (Mass.)  449. 

In  many  of  the  states,  however,  statutes  ex- 
pressly provide  for  the  recovery  of  money  lost 
at  gaming.  See  the  title  Gambling  Con- 
tracts, vol.  14,  p.  624. 

1.  Myers  v.  Meinrath,  101  Mass.  366,  3  Am. 
Rep.  368. 

2.  Land  Conveyed  Not  Recoverable —  United 
States. — Armstrong  v.  Toler,  11  Wheat.  (U. 
S.)  258. 

Alabama.  —  Hill  v.  Freeman,  73  Ala.  200,  49 
Am.  Rep.  48. 

Arkansas.  —  Kerr  v.  Birnie,  25  Ark.  225. 

Georgia.  —  Ellis  v.  Hammond,  57  Ga.  179. 

Indiana.  —  Swain  v.  Busell,  10  Ind.  438. 

Kansas.  —  Setter  v.  Alvey,  15  Kan.  157; 
Tucker  v.  Allen,  16  Kan.  324. 

Kentucky.  —  Ford  v.  Lewis,  10  B.  Mon.  (Ky.) 
127;  Marksbury  v.  Taylor,  10  Bush  (Ky.)  519. 

Louisiana.  — Terrel  v.  Cropper,  9  Mart.  (La.) 
350,  13  Am.  Dec.  309. 

Maryland.  —  Gotwalt  v.  Neal,  25  Md.  434. 

Massachusetts,  —  Worcester  v.  Eaton,  11 
Mass.  368. 


New  Hampshire.  —  White  v.  Hunter,  23  N. 
H.  128. 

New  York.  —  Osborne  v.  Moss,  7  Johns.  (N. 
Y.)  161,  5  Am.  Dec.  252;  Moseley  v.  Moseley, 
15  N.  Y.  336. 

North  Carolina. — Jackson  v.  Marshall,  I 
Murph.  (5  N.  Car.)  323,  3  Am.  Dec.  695. 

Ohio.  — Thomas  v.  Cronise,  16  Ohio  54. 

Pennsylvania.  —  Reichart  v.  Castator,  5  Binn. 
(Pa.)  109,  6  Am.  Dec.  402;  Allebach  v.  Hun- 
sicker,  132  Pa.  St.  349;  Gisaf  v.  Neval,  81  Pa. 
St.  354- 

Tennessee.  —  Bivins  v.  Jarnigan,  3  Baxt. 
(Tenn.)  282;  Shaw  v.  Carlile,  9  Heisk.  (Tenn.) 
594;  Stipe  v.  Slipe,  2  Head  (Tenn.)  169;  Mont- 
gomery v.  Kerr,  6  Coldw.  (Tenn.)  199,  98  Am. 
Dec.  450. 

Texas.  —  Donley  v.  Tindall,  32  Tex.  43,  5 
Am.  Rep.  234. 

Vermont.  —  Peaslee  v.  Barney,  1  D.  Chip. 
(Vt.)  331,  6  Am.  Dec.  743. 

Deed  —  Immoral  Consideration. —  In  Hill  v. 
Freeman,  73  Ala.  200,  49  Am.  Rep.  48,  it  was 
held  that  a  deed  executed  and  delivered, 
though  on  an  immoral  consideration,  the 
grantees  being  in  possession,  vests  title,  and 
the  grantor  cannot  recover  possession  of  the 
land.    See  also  White  v.  Hunter,  23  N.  H.  128. 

Consideration  of  Deed  Confederate  Money.  —  And 
the  same  has  been  held  true  of  a  deed  the  con- 
sideration of  which  was  Confederate  money. 
And  when  such  a  deed  had  been  lost  it  was  held 
that  a  suit  in  equity  would  lie  to  establish  it. 
Montgomery  v.  Kerr,  6  Coldw.  (Tenn.)  199,  98 
Am.  Dec.  450. 

Deed  Made  on  Sunday.  —  Where  a  deed  to  land 
is  made  on  Sunday,  and  the  money  is  paid,  the 
possession  of  the  land  having  been  previously 
given  to  the  vendee,  the  law  will  leave  the 
parties  where  it  finds  them;  both  being  in  pari 
delicto,  although  the  contract  consummated  on 
Sunday  be  illegal,  the  courts  will  not  inter- 
fere.   Ellis  v.  Hammond,  57  Ga.  179. 

3.  Recovery  of  Possession  by  Grantee  Denied.  — 
Harrison  v.  Hatcher,  44  Ga.  638;  Southern 
Express  Co.  v.  Duffey,  48  Ga.  358;  Kirkpatrick 
v.  Clark,  132  111.  342,  22  Am.  St.  Rep.  531. 

In  Southern  Express  Co.  v.  Duffey,  4S  Ga. 
358,  where  the  deed  was  executed  in  consid- 
eration of  the  compounding  of  a  felony  by 
the  grantee,  a  recovery  of  the  possession  of 
the  land  from  the  grantor  was  denied  to  the 
grantee. 

4.  Deed  Without  Possession  Given  Treated  as 
Executed    Contract, — Thus,    in    Moseley  v. 
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c  Recovery  of  Consideration  Parted  With.  —  And  so  when  money 
is  paid  on  an  illegal  contract,  or  personal  property  is  transferred,  the  aid  of 
the  law  cannot,  as  a  rule,  be  invoked  for  its  recovery,1  though  the  other  party 
refuses  to  perform  his  part  of  the  contract.2 

4.  In  Equity  —  a.  In  General.  — Courts  of  equity  follow  the  rule  of  law 
as  to  the  enforcement  of  and  relief  from  illegal  contracts,  and,  as  a  general 
rule,  refuse  either  to  enforce  illegal  contracts  or  to  grant  any  relief  to  the  par- 
ties thereto,  merely  leaving  them  in  the  position  in  which  they  have  placed 
themselves.3    This  is  in  pursuance  of  the  well-settled  and  practical  principle 


Moseley,  15  N.  Y.  334,  the  owner  of  land  exe- 
cuted a  deed  thereto  for  the  purpose  of  de- 
frauding his  creditors,  and  subsequently 
conveyed  the  land  to  the  defendant,  and  it 
was  held,  in  an  action  by  the  first  grantee  to 
recover  possession  of  the  land  from  the  de- 
fendant, that  the  defendant  could  not  attack 
the  deed  to  the  former  on  the  ground  of  ille- 
gality. 

Ejectment  on  Mortgage  to  Compound  Felony.  — 

In  an  action  by  the  mortgagee  against  the 
mortgagor,  under  the  Ohio  statute  (Civ.  Code, 
§  558;  Bates's  Annot.  Stat.  1897,  §  5781),  to 
recover  possession  of  the  lands  mortgaged,  it 
was  held  that  the  fact  that  such  mortgage  was 
given  to  compound  a  felony  was  not  available 
as  a  defense.  Williams  v.  Englebrecht,  37 
Ohio  St.  383. 

1.  No  Recovery  cf  Consideration  Parted  With  — 
England.  —  Collins  v.  Blantern,  2  Wils.  C.  PI. 
341. 

United  States.  —  White  v.  Barber,  123  U.  S. 
392. 

Alabama.  —  Walker  v.  Gregory,  36  Ala.  180. 

Arkansas.  —  Ed  wards  v.  Randle,  63  Ark.  318, 
58  Am.  St.  Rep.  108. 

California.  —  Hartin  v.  Wade,  37  Cal.  168. 

Illinois.  — Schubart  t.  Chicago  Gas  Light, 
etc.,  Co..  41  111.  App.  181;  Griffin  v.  Piper,  55 
111.  App.  213. 

Indiana.  —  State  v.  Sims,  76  Ind.  328;  Nudd 
v.  Burnett,  14  Ind.  25;  Davis  v.  Leonard,  69 
Ind.  213;  Hulchins  v.  Weldin,  114  Ind.  80; 
Budd  v.  Rutherford,  4  Ind.  App.  386. 

Iowa.  —  Kinney  v.  McDermot,  55  Iowa  674, 
39  Am.  Rep.  191;  Pike  v.  King,  16  Iowa  49. 

Kansas.  —  Hallan  v.  Huffman,  5  Kan.  App. 
3°3- 

Kentucky.  —  Davezac  v.  Seiler,  12  Ky.  L. 
Rep.  599;  Kimbrough  v.  Lane,  11  Bush  (Ky.) 
564;  Gray  v.  Roberts,  2  A.  K.  Marsh  (Ky.)  208, 
12  Am.  Dec.  383. 

Louisiana. — Copley  v.  Berry.  12  Rob.  (La.)  79. 

Maine.  —  Waile  v.  Merrill,  4  Me.  102,  16 
Am.  Dec.  238. 

Maryland.  — Gotwalt  v.  Neal,  25  Md.  434. 

Massae/iusetts.  —  Harvey  v.  Merrill,  150 
Mass.  1,  15  Am.  St.  Rep.  159. 

Michigan.  —  Richardson  v.  Buhl,  77  Mich. 
632;  Reed  v.  Bond,  96  Mich.  134. 

New  Hampshire.  —  Welsh  v.  Cutler,  44  N. 
H.  561;  Roby  v.  West,  4  N.  H.  285,  17  Am. 
Dec.  423;  Weeks  v.  Hill,  38  N.  H,  199  ;  White 
v.  Hunter,  23  N.  II.  129;  Johnson  v.  Ferris,  49 
K.  II.  66. 

New  Jersey.  —  Hope  v.  Linden  Park  Blood 
Horse  Assoc.,  58  N.  J.  L.  627,  55  Am.  St.  Rep. 
614;  Brindtey  v.  Lawlon,  53  N.  J.  Eq.  259; 
Ellicott  v.  Chamberlin,  38  N.  J.  Eq.  604. 

New  York.  —  People  v.  Stephens,  71  N.  Y. 


527;  Peck  v.  Burr,  10  N.  Y.  294;  Phoenix 
Bridge  Co.  v.  Keystone  Bridge  Co.,  142  N.  Y. 
425;  Knowlton  v.  Congress,  etc.,  Spring  Co., 
57  N.  Y.  518;  De  Witt  Wire-Cloth  Co.  v.  New 
Jersey  Wire-Cloth  Co.,  16  Daly  (N.  Y.)  529; 
Haynes  v.  Rudd,  83  N.  Y.  251. 

North  Carolina.  —  Webb  v.  Fulchire,  3  Ired. 
L.  (25  N.  Car.)  485,  40  Am.  Dec.  419. 

Ohio.  —  Hoss  v.  Layton,  3  Ohio  St.  352; 
Hooker  v.  De  Palos,  2S  Ohio  St.  251;  Kahn  v. 
Walton.  46  Ohio  St.  195. 

Pennsylvania.  —  Lutz  v.  Weidner,  I  Woodw. 
(Pa.)  428;  Stewart  v.  Parnell,  29  W.  N.  C. 
(Pa.)  537. 

South  Carolina.  —  Touro  v.  Cassin,  I  Nott.  & 
M.  (S.  Car.)  173,  9  Am.  Dec.  680. 

Texas.  —  Seeligson  v.  Lewis,  65  Tex.  215,  57 
Am.  Rep.  593,  overruling  Boggess  v.  Lilly,  18 
Tex.  200;  Davis  v.  Sittig,  C5  Tex.  497.  Com- 
pare Rayner  Cattle  Co.  v.  Bedford,  91  Tex. 
642. 

Vermont.  —  Foote  v.  Emerson,  10  Yt.  338; 
McEwen  v.  Shannon,  64  Vt.  583;  Dixon  v. 
Olmstead,  9  Vt.  310,  31  Am.  Dec.  629;  Bar- 
nard v.  Crane,  I  Tyler  (Vt.)  457. 

Virginia. — Johnson  v.  Jennings,  10  Gratt. 
(Va.)  1,  60  Am.  Dec.  323. 

West  Virginia.  —  McClinlock  v.  Loisseau,  31 
W.  Va.  865. 

A  Candidate  for  Office  received  from  another 
person  money  to  aid  him  in  securing  his  elec- 
tion, and  in  consideration  thereof  agreed  to 
share  with  such  other  person  a  portion  of  the 
proceeds  and  emoluments  of  the  office  when 
elected.  It  was  held  that  no  action  to  recover 
back  the  money  would  lie.  Martin  v.  Wade, 
37  Cal.  168. 

Illegal  Combination.  —  Where  persons  form 
an  association  to  prevent  competition  in  a  cer- 
tain business,  and  pay  dues  to  an  officer 
thereof,  none  of  them  can  recover  the  money. 
Griffin  v.  Piper,  55  111.  App.  213. 

2.  Failure  of  Seller  to  Deliver  Goods.  —  Where 
a  contract  for  the  sale  of  personal  property  is 
illegal  on  account  of  part  of  the  inducement 
therefor  being  the  promise  of  the  seller  to  re- 
sign a  public  office  and  use  his  influence  to 
secure  the  appointment  of  the  buyer,  the  buyer 
cannot  recover  money  paid  thereon  on  refusal 
of  the  seller  to  deliver  the  property.  I'd  wards 
v.  Randle,  63  Ark.  318,  58  Am.  St.  Rep.  108. 

3.  Equity  Follows  the  Law  —  England.  —  Ben- 
yon  v.  Ncttlcford,  3  Macn.  &  G.  102;  Thom- 
son v.  Thomson,  7  Vcs.  Jr.  470;  Cooth  v. 
Jackson,  (>  Vcs.  Jr.  12;  In  re  Cork,  etc.,  R. 
Co.,  39  I..  J.  Ch.  277:  Ayerst  v.  Jenkins,  L.  R. 
16  Eq.  283. 

United  States.  —  Thomas  v.  Richmond,  12 
Wall.  (U.  S.)  349;  Congress,  etc.,  Spring  Co. 
v.  Knowlton,  103  U.  S.  49;    Hedges  r.  Dixon 
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which  controls  courts  of  equity  in  their  administration  of  justice,  that  he  who 
invokes  their  aid  must  come  with  clean  hands  —  that  he  who  has  committed 
iniquity  shall  not  have  equity.1 

b.  Foreclosure  of  Illegal  Mortgage.  —  As  to  the  question  of  ille- 
ity  of  a  mortgage  as  a  defense  to  a  suit  to  foreclose,  reference  is  made  to 

another  title  in  this  work.* 

c.  Cancellation  of  Instruments.  —  By  the  weight  of  authority  it 
seems  that  a  court  of  equity  will  interpose  its  active  aid  by  decreeing  the 
cancellation  of  instruments  arising  out  of  illegal  contracts.3 


County,  37  Fed.  Rep.  304;  St.  Louis,  etc.,  R. 
Co.  v.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  407. 

Alabama.  —  Saltmarsh  v.  Beene,  4  Port. 
(Ala.)  2S3,  30  Am.  Dec.  525.  Compare  Roberts 
v.  Taylor,  7  Port.  (Ala.)  251. 

Arkansas.  —  Shattuck  v.  Watson,  53  Ark. 
147. 

Georgia.  —  Garrison  v.  Burns,  98  Ga.  762. 

Illinois.  —  Miller  v.  Marckle,  21  111.  152; 
Compton  v.  Bunker  Hill  Bank,  96  111.  301,  36 
Am.  Rep.  147. 

Indiana.  —  Mattox  v.  Hightshue,  39  Ind.  95. 

Maryland. — Cronise  v.  Clark,  4  Md.  Ch. 
404. 

Massachusetts.  —  Atwood  v.  Fisk,  101  Mass. 
363,  100  Am.  Dec.  124. 

New  Jersey.  —  Ownes  v.  Ownes,  23  N.  J. 
Eq.  60. 

New  York.  —  Bunn  v.  Winthrop,  r  Johns. 
Ch.  (N.  Y.)  329;  Wright  v.  Miller,  8  N.  Y.  9, 
59  Am.  Dec.  438. 

North  Carolina.  —  McRae  v.  Atlantic,  etc., 
R.  Co.,  5  Jones  Eq.  (58  N.  Car.)  395. 

Ohio.  — Thomas  v.  Cronise,  16  Ohio  54. 

Tennessee.  —  Stipe  v.  Stipe,  2  Head  (Tenn.) 
169;  Porter  v.  Jones,  6  Coldw.  (Tenn.)  313; 
Simmons  v.  Kincaid,  5  Sneed  (Tenn.)  450. 

Texas.  —  Cordova  v.  Lee,  (Tex.  1890)  14  S. 
W.  Rep.  208. 

West  Virginia.  —  Brown  v.  Wylie,  2  W.  Va. 
502. 

See  generally  the  title  Equity,  vol.  11,  p.  174 
et  seq. 

Injunction  Against  Payment  of  Check.  —  A  per- 
son having  lost  in  illegal  speculations  on  the 
markets,  gave  his  check  for  the  differences  and 
sought  to  enjoin  the  bank  from  paying  it  to 
the  drawee.  The  injunction  was  denied  on 
the  ground  that  a  plaintiff  who  founds  his 
cause  of  action  on  an  illegal  or  immoral  act 
has  no  standing  in  a  court  of  equity;  and 
where  both  parties  have  been  engaged  in  an 
unlawful  transaction,  the  court  will  neither 
lend  its  active  aid  to  the  one  party  to  get  rid 
of  the  securities  taken  upon  such  transaction, 
nor  assist  the  other  partv  in  retaining  them, 
but  will  leave  both  lo  their  strict  legal  rights. 
Kahn  v.  Walton,  46  Ohio  St.  195. 

1.  Equitable  Maxim.  —  Shattuck  v.  Watson, 
53  Ark.  147;  Porter  v.  Jones,  6  Coldw.  (Tenn.) 
313.    See  the  title  Equity,  vol.  11,  p.  162. 

2.  See  the  title  Foreclosure  of  Mortgages, 
vol.  13,  p.  816. 

3.  Cancellation  of  Instruments  Decreed  —  Eng. 
land.  —  St.  John  v.  St.  John,  11  Ves.  Jr.  526; 
Hanington  v.  Du  Chastel,  2  Swanst.  158,  note; 
Whaley  v.  Norton,  1  Vern.  483;  Willyams  v. 
Bullmore,  33  L.  J.  Ch.  461;  Matthew  v.  Han- 
bury,  2  Vern.  187;  Sismey  v.  Eley,  17  Sim.  1; 
Willyams  v.  Bullmore,  32  Beav.  574;  Smyth 


v.  Griffin,  13  Sim.  245;  Williams  v.  Bayley,  L. 
R.  1  H.  L. 200;  Winchester  v.  Fournier,  2  Ves. 
445- 

United  States.  —  McCutcheon  -v.  Merz  Cap- 
sule Co.,  71  Fed.  Rep.  787;  St.  Louis,  etc.,  R. 
Co.  v.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  407. 

Kansas.  —  Ainsworth  v.  Miller,  20  Kan.  220. 

Tennessee. — Johnson  v.  Cooper,  2  Yerg. 
(Tenn.)  524,  24  Am.  Dec.  502;  Porter  v.  Jones, 
6  Coldw.  (Tenn.)  313. 

But  see  Miller  v.  Marckle,  21  111.  152;  At- 
wood v.  Fisk,  toi  Mass.  363,  100  Am.  Dec, 
124;  Weakley  v.  Watkins,  7  Humph.  (Tenn.) 
356- 

See  generally  the  title  Reformation  and 
Cancellation. 

Cloud  on  Title.  —  In  Johnson  v.  Cooper,  2 
Yerg.  (Tenn.)  524.  24  Am.  Dec.  502,  a  bill  was 
brought  to  have  a  deed  to  land,  executed  for 
an  illegal  consideration,  decreed  canceled  as  a 
cloud  on  the  title  of  the  grantor  who  had  re- 
mained in  possession  of  the  land.  This  relief 
was  granted. 

Surrender  of  Instrument  into  Court.  —  In  Win- 
chester v.  Fournier,  2  Ves.  445,  a  promissory 
note,  suspicious  in  itself  under  the  circum- 
stances, and  the  admitted  object  of  it  being  an 
improper  one  even  if  the  note  were  actually 
genuine,  was  decreed,  at  the  instance  of  the 
person  alleged  to  have  given  it,  to  be  deposited 
with  the  registrar  of  the  court,  in  the  first  in- 
stance, with  a  declaration  that  the  plaintiff 
was  entitled  to  be  relieved  against  it  without 
preventing  the  defendant  from  bringing  an 
action  on  it  within  a  reasonable  time;  and  in 
case  of  delay  in  doing  so,  then  to  be  delivered  up. 

Illegality  Appearing  on  Face  of  Instrument  — 
Adequate  Legal  Remedy.  —  There  is  no  jurisdic- 
tion in  equity  lo  order  an  instrument  to  be  de- 
livered up  on  the  ground  of  illegality  which 
appears  upon  the  face  of  the  instrument  itself. 
This  rule  is  based  on  the  principle  that  the 
remedy  at  law  is  adequate.  Simpson  v.  How- 
den,  3  Myl.  &  C.  97,  reversing  1  Keen  583. 
See  also  Gray  v.  Mathias,  5  Ves.  Jr.  286; 
O'Connell  v.  Noonan,  1  App.  Cas.  (D.  C.)  332. 

Effect  of  Verdict  at  Law  on  Illegal  Bond.  —  In 
Franco  v.  Bolton,  3  Ves.  Jr.  368,  Lord  Lough- 
borough allowed  a  demurrer  10  a  bill  to  set 
aside  a  bond  alleged  to  have  been  given  pro 
turpi  causa,  after  a  verdict  in  an  action  at  law 
for  the  obligee. 

Gaming  Security. —  In  Rucker  v.  Wynne,  2 
Head  (Tenn.)  618,  a  bill  was  filed  to  have  a 
gaming  security  delivered  up  and  canceled. 
The  security  had  been  obtained  from  the  com- 
plainant by  (he  grossest  fraud  and  imposition 
in  connection  with  the  gambling  transaction. 
McKinney,  J.,  delivered  the  opinion  of  the 
court  in  a  careful  and  deliberate  manner, 
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d.  Bill  of  Discovery.  —  It  has  also  been  held  in  England  that  a  court 
of  equity  would  entertain  a  bill  for  discovery  and  to  perpetuate  evidence  in 
aid  of  a  defense  to  an  action  at  law  on  a  contract,  though  the  discovery  and 
evidence  were  for  the  purpose  of  showing  that  the  contract  was  illegal  as 
against  public  policy.' 

e.  Injunction  to  Restrain  Action  on  Illegal  Contract.  —  But  it 
has  been  held  that  a  court  of  equity  would  not  grant  an  injunction  to  restrain 
the  bringing  of  an  action  at  law  on  an  illegal  contract.3 

5.  Relief  from  Judgments  Recovered  on  Illegal  Contracts.  — Where  after  due 
trial  a  judgment  has  been  recovered  by  one  party  to  an  illegal  contract  against 
the  other  for  an  indebtedness  arising  out  of  such  contract,  the  defendant  hav- 
ing failed  to  set  up  the  defense  of  illegality,  the  instrument  on  which  the 
judgment  was  recovered  being  valid  on  its  face,  the  illegal  contract  is  treated 
as  executed  or  merged  in  the  judgment,  and  no  relief  therefrom  will  be 
granted  to  the  defendant.3 

Judgment  Entered  on  Warrant  of  Attorney.  —  But  when  the  judgment  was  entered 
on  a  warrant  of  attorney,  as  in  case  of  judgment  notes,  no  opportunity  to  set 
up  the  defense  of  illegality  being  given  to  the  defendant,  it  has  been  held  in 
Pennsylvania  that  the  defendant  was  entitled  to  have  the  judgment  opened, 
so  as  to  enable  him  to  avail  himself  of  the  defense  of  illegality,4  or  a  court  of 
equity  may  grant  relief  therefrom.5 

6.  Relief  in  Interest  of  Creditors  or  Heir  of  Party  —  a.  In  INTEREST  OF 
Creditor.  —  As  a  general  rule,  a  contract  which  is  illegal  should  not  be 
enforced,  nor  should  relief  be  granted  therefrom  in  the  interest  of  creditors 
of  one  of  the  parties  thereto  any  more  than  in  the  interest  of  such  party.6 


holding  that,  on  the  grounds  of  public  policy, 
the  court  would  interfere  to  set  aside  the 
security.  Weakley  v.  Watkins,  7  Humph. 
(Tenn.)  356,  was  commented  upon  and  ex- 
pressly disapproved.  Judge  McKinney  saying 
that  that  case  was  hastily  considered,  and  that 
though  it  might  be  distinguished  from  ihe 
case  then  before  the  court  by  the  element  of 
most  atrocious  fraud  which  characterized  the 
latter,  yet  he  was  inclined  to  rest  ihe  decision 
on  the  distinct  principle  announced  in  Johnson 
v.  Cooper,  2  Yerg.  (Tenn.)  524,  24  Am.  Dec. 
502,  where  public  policy  required  that  con- 
tracts of  that  nature  should  be  canceled  by  the 
courts. 

1.  Bill  of  Discovery.  —  Longfield  v.  Audrey,  1 
Hog.  300;  Benyon  v.  Nettlefold,  3  Macn.  &  G. 
94,  reversing  17  Sim.  51. 

2.  Injunction  to  Restrain  Action  at  Law.  — 
Woodworth  v.  Janes,  2  Johns.  Cas.  (N.  Y.)  417. 
See  also  Albertson  v.  Laughlin,  173  Pa.  St. 
525,  51  Am.  St.  Rep.  777.  See  generally  the 
title  Injunctions. 

Ejectment. —  In  Adams  v.  Barrett,  5  Ga.  404, 
it  was  held  that  a  court  of  equity  would  not 
enjoin  a  grantee  in  a  deed  based  on  an  illegal 
consideration  from  bringing  an  action  of  eject- 
ment thereon. 

3.  Relief  from  Judgment  Rocovercd  on  Illegal 
Contract.  —  Bonncy  v.  Bowman,  63  Miss.  [66; 
Shumaker  v.  Reed,  3  Pa.  Dist.  45;  Blystone  v. 
Blystonc,  sr  Pa.  St.  373;  Weakley  v.  Watkins, 
7  Humph.  (Tenn.)  356;  Giddcns  v.  Lea,  3 
Humph.  (Tenn.)  133;  Barnctt  v.  Barnett,  83 
Va.  504.  See  also  Swain  v.  Scott,  it  S.  &  R. 
(Pa.)  155.  Compare  George  v.  Stanley,  4 
Taunt.  683. 

Recovery  of  Verdict. —  In  Franco  v.  Bolton,  3 
Vcs.  Jr.  368,  it  was  held  that  a  court  of  equity 


would  not  decree  the  cancellation  of  a  bond 
after  a  verdict  had  been  recovered  thereon  by 
the  obliged  in  an  action  at  law. 

4.  Judgment  Entered  on  Warrant  of  Attorney. 

—  Griffith's  Appeal,  42  Leg.  Int.  (Pa.)  277; 
Hall  v.  Law,  1  Pa.  Co.  Ct.  477;  Ham  v.  Smith, 
87  Pa.  St.  63;  Bredin's  Appeal,  92  Pa.  St.  241, 
37  Am.  Rep.  677;  Kearney  v.  Smith,  2  Luz. 
Leg.  Reg.  (Pa.)  170;  Collins  v.  Kevin,  30 
Pittsb.  Leg.  J.  (Pa.)  238.  Compare  Baker  v. 
Lukens,  35  Pa.  St.  146;  Shumaker  v.  Reed,  3 
Pa.  Dist.  45;  McDonald  v.  Campbell,  3  Pittsb. 
(Pa.)  554:  Chambers  v.  Brew,  18  Pa.  Co.  Ct. 
399;  Lee  v.  Drake,  10  Pa.  Co.  Ct.  276;  Glass 
v.  Morey,  12  W.  N.  C.  (Pa.)  436;  Adams  v. 
Grey,  154  Pa.  St  258. 

5.  Restraining  Enforcement  of  Judgment  En- 
tered on  Warrant  of  Attorney.  —  Given's  Appeal, 
121  Pa.  St.  260,  6  Am.  St.  Rep.  795. 

6.  Relief  in  Interest  of  Creditors  —  England.  — 
In  re  Mapleback,  4  Ch.  D.  150. 

Louisiana.  —  Gravier  v.  Carraby,  17  La.  118, 
36  Am.  Dec.  608. 

Maine.  —  Marks  v.  Hapgood,  24  Me.  407. 

Massachusetts. — Traders'  Nat.  Banki>.  Stccre, 
165  Mass.  389. 

New  Hampshire.  —  Clark  v.  Gibson,  12  N. 
H.  387. 

New  York.  —  Gray  v.  Oxnard  Brothers'  Co., 
50  Hun  (N.  Y.)  387. 

Pennsylvania.  —  Spcise  v.  M'Coy,  6  W.  &  S. 
(Pa.)  485,  40  Am.  Dec.  579;  Chestnut  v.  Har- 
baugh,  78  Pa.  St.  473. 

Tennessee.  —  Tenner  v.  Robertson,  (Tenn.) 
decided  at  lackson,  1875. 

Winner  of  Money  as  Garnishee  in  Action  Against 
Loser. —  In  Spcise  v.  M'Coy,  6  W.  &  S.  (Pa.) 
485,  40  Am.  Dec.  579,  it  was  held  that  money 
lost  by  a  wager  upon  an  election,  and  paid 
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Put  if  the  illegal  contract  partakes  of  the  nature  of  an  agreement  in  fraud  of 
the  rights  of  the  creditors  of  one  of  the  parties  thereto,  relief  therefrom  may 
be  granted  in  the  interest  of  the  creditors  of  such  party.1 

b.  In  Interest  of  Heir.  —  It  has  also  been  held  that  the  heir  or  per- 
sonal representative  of  one  of  the  parties  to  an  illegal  contract  has  no  greater 
right  to  be  relieved  from  the  contract  or  to  enforce  it  than  his  decedent  had.2 

7.  Parties  Not  in  Equal  Fault  (Not  in  Pari  Delicto)  —  a.  In  General.  —  In  a 
number  of  cases  the  courts  have  recognized  the  difference  in  the  degrees  of 
guilt  between  parties  to  illegal  contracts  and  have  granted  relief  to  one  of  the 
parties  and  allowed  him  to  recover  property  or  money  parted  with,  where  he 
was  not  in  equal  fault,  or  as  the  courts  generally  express  it,  in  pari  delicto, 
with  the  other  party.3 

b.  Statute  for  Protection  of  Party  Seeking  Relief.  —  Where  con- 


over  to  the  winner,  cannot  be  recovered  back 
from  him  by  means  of  a  foreign  attachment  at 
the  suit  of  a  creditor  of  the  loser. 

And  in  Clark  v.  Gibson,  12  N.  H.  387,  it  was 
held  that  a  creditor  of  one  of  the  parties  to  a 
gambling  contract  cannot  reach  the  deposit, 
although  in  the  hands  of  a  stakeholder,  unless 
the  party  is  insolvent  or  in  embarrassed  cir- 
cumstances. 

1.  Fraudulent  Conveyances.  —  Pittsburg  Car- 
bon Co.  v.  McMillin,  119  N.  Y.  46;  Weeks  v. 
Hill,  38  N.  H.  199. 

2.  In  Interest  of  Heir.  —  Ayerst  v.  Jenkins,  L. 
R.  16  Eq.  275,  overruling  dicta  in  Matthew  v. 
Hanbury,  2  Vern.  187;  Marksbury  v.  Taylor, 
10  Bush  (Ky.)  519;  Gravier  v.  Carraby,  17  La. 
118,  36  Am.  Dec.  608;  White  v.  Hunter,  23  N. 
H.  128. 

In  Marksbury  v.  Taylor,  10  Bush  (Ky.)  519, 
it  was  held  that  an  executed  contract  for  the 
sale  of  land,  based  upon  the  consideration  of 
future  illicit  sexual  commerce,  could  not  be 
set  aside  at  the  instance  of  the  heirs  at  law  of 
the  grantor.  White  v.  Hunter,  23  N.  H.  128, 
is  to  the  same  effect. 

3.  Parties  Not  in  Pari  Delicto  —  England.  — 
Jaques  v.  Golightly,  2  W.  Bl.  1073;  Smith  v. 
Bromley,  2  Doifgl.  696,  note;  Reynell  v.  Sprye, 
8  Hare  275,  affirmed  I  De  G.  M.  &  G.  660; 
Pinckston  v.  Brown,  3  Jones  Eq.  (56  N.  Car.) 
494;  Browning  v.  Morris,  2  Cowp.  790;  Wil- 
liams v.  Hedley,  8  East  378;  Osborne  v.  Wil- 
liams, 18  Ves.  Jr.  379;  Morris  v.  M'Cullock, 
Ambl.  432;  Goldsmith  v.  Bruning,  1  Eq.  Cas. 
Abr.  90,  par.  4. 

United  States.  —  Farmers'  L.  &  T.  Co.  v.  St. 
Joseph,  etc.,  R.  Co.,  1  McCrary  (U.  S.)  247; 
Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  67;  Marsh  v.  Fulton  County,  10  Wall. 
(U.  S.)  676;  Parkersburg  v.  Brown,  106  U.  S. 
487;  Congress,  etc  ,  Spring  Co.  v.  Knowlton, 
103  U.  S.  49. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Dismukes, 
94  Ala.  131. 

Arkansas.  —  Whitney  v.  Peay,  24  Ark.  22. 

California.  —  Foulke  v.  San  Diego,  etc.,  R. 
Co.,  51  Cal.  365. 

Connecticut.  —  Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  249. 

Florida.  —  Bellamy  v.  Sheriff,  6  Fla.  62. 

Indiana.  —  U.  S.  Express  Co.  v.  Lucas,  36 
Ind.  361;  Berry  v.  Makepeace,  3  Ind.  154. 

Kentucky.  —  Anderson  v.  Merideth,  82  Ky. 
564;  Gray  v.  Roberts,  2  A.  K.  Marsh.  (Ky.)  208, 
12  Am.  Dec.  383. 


Maine.  —  Concord  v.  Delaney,  58  Me.  309. 
Maryland.  —  Roman  v.  Mali,  42  Md.  513; 
Scott  v.  Leary,  34  Md.  389. 

Massachusetts.  —  White   v.  Franklin  Bank, 

22  Pick.  (Mass.)  181;  Atlas  Bank  v.  Nahant 
Bank,  3  Met.  (Mass.)  581;  Dill  v.  Wareham,  7 
Met.  (Mass.)  438;  Episcopal  Charitable  Soc.  v. 
Episcopal  Church,' 1  Pick.  (Mass.)  373;  Adams 
v.  Goodnow,  101  Mass.  81;  Worcester z>.  Eaton, 
11  Mass.  368;  Lowell  v.  Boston,  etc.,  R.  Corp., 

23  Pick.  (Mass.)  24,  34  Am.  Dec.  33. 
Michigan.  —  Quirk  v.  Thomas,  6  Mich.  77. 
Mississippi. —  Bond  v.  Jones,  8  Smed.  &  M. 

(Miss.)  368. 

Missouri.  —  Green  v.  Corrigan,  87  Mo.  359; 
Poston  v.  Balch,  69  Mo.  115;  Gerber  v.  Wabash 
R.  Co.,  63  Mo.  App.  145. 

New  Hampshire.  —  Manchester,  etc.,  R.  Co. 
v.  Concord  R.  Co.,  66  N.  H.  100,  49  Am.  St. 
Rep.  582;  Willie  v.  Green,  2  N.  H.  333;  Cross 
v.  Bell,  34  N.  H.  82. 

New  York.  —  Excise  Com'rs  v.  Backus, 
(Supm.  Ct.  Gen.  T.)  29  How.  Pr.  (N.  Y.)  40; 
Sistare  v.  Best,  16  Hun  (N.  Y.)  615;  City  Bank 
v.  Perkins,  4  Bosw.  (N.  Y.)  446,  29  N.  Y.  554, 
86  Am.  Dec.  332;  Curtis  v.  Leavitt,  15  N.  Y. 
45;  Sacketts  Harbor  Bank  v.  Codd,  18  N.  Y. 
240;  Ganson  v.  Tiff t,  71  N.  Y.  57;  Freelove  v. 
Cole,  41  N.  Y.  619,  41  Barb.  (N.  Y.)  326;  Madi- 
son Ave.  Baptist  Church  v.  Baptist  Church,  73 
N.  Y.  82;  Oneida  Bank  v.  Ontario  Bank,  21  N. 
Y.  490;  Woodruff  v.  Erie  R.  Co.,  93  N.  Y.  C09; 
Duval  v.  Wellman,  124  N.  Y.  156,  reversing  14 
Daly  (N.  Y.)  515;  Baileys.  Belmont,  (N.  Y. 
Super.  Ct.  Gen.  T.)  10  Abb.  Pr.  N.  S.  (N.  Y.) 
270;  Tracy  v.  Talmage,  14  N.  Y.  181 ;  Wheaton 
v.  Hibbard,  20  Johns.  (N.  Y.)  290,  11  Am.  Dec. 
284;  Mount  v.  Waite,  7  Johns  (N.  Y.)  434; 
Schermerhorn  v.  Talman,  14  N.  Y.  93. 

North  Carolina.  —  Wright  v.  Cain,  93  N. 
Car.  296. 

Ohio.  —  Vanatta  v.  State  Bank,  9  Ohio  St. 
27. 

Tennessee.  —  Tally 
(Tenn.)    290;  Davis 
(Tenn.)  583,   Tagg  v.    State  Nat. 
Heisk.  (Tenn.)47g. 

Vermont.  —  Harrington  v.  Grant,  54  Vt.  236. 

In  Goldsmith  v.  Bruning,  1  Eq.  Cas.  Abr. 
90,  par.  4,  a  marriage-brokerage  case,  the 
party  obtaining  money  by  the  sale  of  her  in- 
fluence was  decreed  first  at  the  rolls  and  after- 
wards upon  appeal  to  refund  the  money  which 
she  had  received.  See  also  Smith  v.  Bruning, 
2  Vern.  392. 


v.    Smith,    1  Coldw. 
v.  McNalley,  5  Sneed 
Bank,  9 
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tracts  or  transactions  are  prohibited  by  a  positive  statute  enacted  for  the  sake 
of  protecting  one  set  of  men  from  another  set  of  men  (the  one  from  their  situ- 
ation and  condition  being  liable  to  be  imposed  on  by  the  other),  the  parties 
have  been  held  not  to  be  in  pari  delicto,  and  in  furtherance  of  such  a  statute 
the  person  for  whose  protection  the  statute  was  enacted  has  been  permitted 
after  the  transaction  is  finished  to  recover  the  money  or  property  parted  with 
by  him.1 

c.  Penalty  Imposed  on  One  Party. — And  when  a  contract  is  pro- 
hibited by  statute  and  a  penalty  is  imposed  on  only  one  of  the  parties  for  a 
violation  of  the  statute  the  parties  are  not  necessarily  in  pari  delicto,  and  when 
equity  requires  it  the  court  may  afford  relief  to  the  party  upon  whom  no  pen- 
alty is  imposed.2 

d.  Ignorance  of  Illegality  of  Contract. — Where  the  contract  is 
illegal  for  other  reasons  than  that  it  involves  moral  turpitude,  ignorance  of 
the  illegality  of  the  contract  on  the  part  of  the  party  seeking  relief  has  been 
considered  as  strong  ground  for  granting  relief  to  him.3 


1.  Statute  for  Protection  of  Party  Seeking  Relief 

—  England.  —  Vandyck  v.  Hewitt,  I  East  96; 
Smith  v.  Bromley,  2  Dougl.  696,  note;  Wil- 
liams v.  Hedley,  8  East  378;  Jaques  v.  Go- 
lightly,  2  W.  Bl.  1073;  Mowson  v.  Hancock,  8 
T.  R.  575;  Browning  v.  Morris,  2  Cowp.  790. 

United  States.  —  Nashville  v.  Ray,  19  Wall, 
(U.  S.)  484. 

California.  —  Babcock  v.  Goodrich,  47  Cal. 
509;  Savings  Bank  v.  Burns,  104  Cal.  473. 

Illinois.  —  Ferguson  v.  Sutphen,  8  111.  547. 

Indiana.  —  Deming  v.  State,  23  Ind.  416; 
Scotten  it.  State,  51  Ind.  52. 

Kansas.  —  Mason  v.  McLeod,  57  Kan.  105, 
57  Am.  St.  Rep.  327. 

Kentucky.  —  Gray  v.  Roberts,  2  A.  K.  Marsh. 
(Ky.)  2o3,  12  Am  Dec.  383. 

Maryland.  —  Lester*/.  Howard  Bank,  33  Md. 
558,  3  Am.  Rep.  211. 

Massachusetts.  —  Worcester  v.  Eaton,  11 
Mass.  368;  White  v.  Franklin  Bank,  22  Pick. 
(Mass.)  i3i;  Lowell  v.  Boston,  etc.,  R.  Corp., 
23  Pick.  (Mass.) 24,  34  Am.  Dec.  33. 

Ohio.  —  Goshen  Tp.  v.  Springfield,  etc.,  R. 
Co.,  12  Ohio  St.  624,  80  Am.  Dec.  386. 

Tennessee. — Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1, 
53  Am.  Dec.  742. 

Vendees  of  Patent  Rights  for  whose  protection 
a  statute  is  enacted  imposing  duties  upon  a 
vendor  are  not  in  pari  delicto  so  as  to  prevent 
them  from  obtaining  relief  from  their  contract 
on  account  of  the  vendor's  failure  to  obey  the 
statute.  Mason  v.  McLeod,  57  Kan.  105,  57 
Am.  St.  Rep.  327. 

Statutes  Relating  to  the  Lending  of  Public 
Funds.  —  So  also  where  a  statute  prohibited 
the  lending  of  public  funds,  except  on  specific 
kinds  of  securities,  it  was  held  that  one  who 
borrowed  such  funds  and  gave  a  prohibited 
security  for  their  repayment  could  not  resist 
the  enforcement  of  the  repayment  of  the 
money  borrowed,  as  the  law  was  designed  for 
the  protection  of  the  public  and  not  for  that  of 
the  borrower.  Deming  v.  Stale,  23  Ind.  416, 
overruling-  State  v.  State  Bank,  5  Ind.  353; 
Scottcn  v.  Slate,  51  Ind.  52. 

2.  Penalty  Imposed  on  One  Party  —  England,  — 
Barclays.  Pearson,  (1893)  2  Ch.  154;  Jaques  v. 
Golightly,  2  VV.  HI.  1073;  Browning  v.  Morris, 
a  Cowp.  790;  Williams  v.  Hedley,  8  East  378. 


Massachusetts.  —  Atlas  Bank  v.  Nahant 
Bank,  3  Met.  (Mass.)  581;  White  v.  Franklin 
Bank,  22  Pick.  (Mass.)  181;  Bowditch  v.  New 
England  Mut.  L.  Ins.  Co.,  141  Mass.  292,  55 
Am.  Rep.  474;  Holden  v.  Upton,  134  Mass.  177. 

Nebraska. — Carkins  v.  Anderson,  21  Neb. 
364;  Simmons  v.  Yurann,  11  Neb.  516;  Bate- 
man  v.  Robinson,  12  Neb.  508;  Blanchard  v. 
Jamison,  14  Neb.  244. 

New  Hampshire.  —  Ladd  v.  Barton,  64  N.  H. 
613;  Manchester,  etc.,  R.  Co.  v.  Concord  R. 
Co.,  66  N.  H.  100,  49  Am.  St.  Rep.  582. 

New  York.  —  Mount  v.  Waite,  7  Johns.  (N. 
Y.)  434;  Tracy  v.  Talmage,  14  N.  Y.  162; 
Schermerhorn  v.  Talman,  14  N.  Y.  93;  Curtis 
v.  Leavitt,  15  N.  Y.  45;  Buffalo  City  Bank  v. 
Codd,  25  N.  Y.  163. 

3.  Ignorance  of  Illegality  of  Contract  —  Eng- 
land. —  Hotchkiss  v.  Dickson,  2  Bligh  348. 

United  States.  —  Congress,  etc.,  Spring  Co. 
v.  Knowlton,  103  U.  S.  49;  Pullman  Palace 
Car  Co.  v.  Central  Transp.  Co.,  65  Fed.  Rep. 
158. 

Alabama. — Mobile,  etc.,  R.  Co.  v.  Dismukes, 
94  Ala.  131. 

Massachusetts.  —  Musson  v.  Fales,  16  Mass. 
332;  Roys  v.  Johnson,  7  Gray  (Mass.)  162. 

Missouri.  —  Gerber  v.  Wabash  R.  Co.,  63 
Mo.  App.  145. 

New  York.  —  Beram  v.  Kruscal,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.)  479. 

Oregon.  —  Miller  v.  Hirschbcrg,  (Oregon 
1894)  37  Pac.  Rep.  85. 

Pennsylvania.  —  Burkholder  v.  [Bcctem,  65 
Pa.  St.  496. 

In  Beram  v.  Kruscal,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  479,  it  was  held  that  the  fact  that 
a  contract  for  the  lease  of  a  soda-water  stand 
was  illegal  on  account  of  its  being  maintained 
in  a  street  without  permission  from  the  city 
authorities,  would  not  prevent  the  lessee  from 
recovering  the  amount  paid  for  the  lease, 
where  he  was  induced  by  the  lessor  to  believe 
that  he  had  the  permission  of  the  city  to  main- 
tain the  stand. 

Though  a  sale  of  stocks  by  the  cashier  of  a 
bank  is  illegal  under  Act  Pa.  April  15,  1850, 
§  10,  art.  5  (P.  L.  482),  which  prohibits  a  bank 
cashier  under  penalty  from  engaging  in  the 
purchase  and  sale  of  stocks,  still  the  purchaser, 
if  ignorant,  at  the  time,  of  the  cashier's  owner- 
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c.  Fraud,  Undue  Influence,  or  Duress  Exercised  on  Party  — 
Fraud.  —  Where  one  party  to  a  contract  was  induced  by  fraud  on  the  part  of 
the  other  party  to  the  contract  to  enter  it,  it  has  been  held  that  the  principle 
in  pari  delicto  did  not  apply  as  regards  the  latter,  and  he  has  been  relieved  of 
the  effect  of  his  part  performance.1 

Undue  influence.  —  And  where  a  person  is  induced  by  undue  influence  to  enter 
into  an  illegal  contract,  it  has  been  held  that  the  principle  in  pari  delicto  did 
not  prevent  the  courts  from  granting  to  him  relief  therefrom.* 

Duress  or  Oppression.  —  And  relief  has  been  granted  when  the  party  seeking  it 
acted  under  duress  or  oppression  exercised  over  him  by  the  other  party.3 

/.  Persons  Non  Sui  Juris. — Where  a  person  seeking  relief  from  an 
illegal  contract  was  not  sui  juris,  and  therefore  did  not  have  legal  capacity  to 
enter  into  the  contract,  the  illegality  of  the  contract  will  not  prevent  the 
courts  from  granting  relief  to  him  to  recover  property  parted  with  by  him  in 
execution  of  the  contract.4 


ship,  may  recover  back  the  purchase  money. 
Burkholder  v.  Beetem,  65  Pa.  St.  496. 

Action  by  Father  for  Services  Rendered  by  Son 
—  Ignorance  of  Illegality  of  Services  Rendered.  — 

In  Emery  v.  Kempton,  2  Gray  (Mass.)  257,  a 
father  was  allowed  lo  recover  the  value  of 
services  rendered  by  his  minor  son  in  the 
illegal  sale  of  liquors,  where  the  father  was 
ignorant  of  the  character  of  the  services  per- 
formed by  his  son  at  the  time  of  such  perform- 
ance. 

1.  Fraud  —  England.  —  Reynell  v.  Sprye,  I 
De  G.  M.  &  G.  660. 

Michigan.  —  Hess  v.  Culver,  77  Mich.  598, 
18  Am.  St.  Rep.  421 ;  Pearl  v.  Walter,  80  Mich. 
317;  Knight  v.  Linzey,  80  Mich.  396;  Timmer- 
man  v.  Bidwell,  62  Mich.  205. 

New  York.  —  Shedd  v.  Montgomery,  61 
Barb.  (N.  Y.)  507. 

Vermont.  —  Hinsdill  v.  White,  34  Vt.  558. 

Virginia.  — Austin  v.  Winston,  1  Hen.  &  M. 
(Va.)  33,  3  Am.  Dec.  583. 

See  also  the  title  Fraud  and  Deceit,  vol. 
14,  p.  12. 

Compounding  Offenses.  —  In  Hinsdill  v.  White, 
34  Vt.  558,  the  defendant,  by  fraudulent 
means,  induced  the  plaintiff  to  pay  money  to 
him  for  the  purpose  of  compounding  a  felony, 
and  it  was  held  that  the  plaintiff  could  recover 
the  money  so  paid. 

Scheme  to  Cheat  Public.  —  In  Timmerman  v. 
Bidwell,  62  Mich.  205,  it  was  held  that  where 
the  plaintiff  was  induced  by  the  fraud  of  the 
defendant  to  enter  into  the  scheme  of  the  lat- 
ter to  defraud  the  public,  and  paid  to  the  lat- 
ter money  in  pursuance  thereof,  he  could 
recover  the  money  so  paid. 

Fraud  on  Creditors.  —  And  in  Davis  v.  Mc- 
Nalley,  5  Sneed  (Tenn.)  583,  relief  was 
granted  in  a  case  where  a  weak  and  illiterate 
old  man  was  induced,  by  the  false  and  fraudu- 
lent representations  of  his  son-in-law,  to  enter 
into  a  contract  for  the  supposed  purpose  of  de- 
frauding his  creditors.  Tally  v.  Smith,  I 
Coldw.  (Tenn.)  290. 

2.  Undue  Influence  —  England.  —  Osborne  v. 
Williams,  18  Ves.  Jr.  379. 

Iowa.  —  Davidson  v.  Carter,  55  Iowa  117. 
Maine.  —  Ellsworth  v.  Mitchell,  31  Me.  247. 
Massachusetts.  —  Watkins   v.    Goodall,  138 
Mass.  533. 

Missouri.  —  Bell  v.  Campbell,  123  Mo.  I,  45 


Am.  St.  Rep.  505;  Holliway  v.  Holliway,  77 
Mo.  392. 

Nebraska.  —  Kleeman  v.  Peltzer,  17  Neb.  381. 

New  York.  —  Place  v.  Hay  ward,  117  N.  Y. 
487;  Ford  v.  Harrington,  16  N.  Y.  285;  Duval 
v.  Wellman,  124  N.  Y.  156;  Boyd  v.  De  La 
Montagnie,  73  N.  Y.  498. 

North  Carolina.  —  Pinckston  v.  Brown,  3 
Jones  Eq.  (56  N.  Car.)  494;  Wright  v.  Cain,  93 
N.  Car.  296. 

Rhode  Island.  — James  v.  Steere,  16  R.  I.  367. 

Tennessee.  —  Davis  v.  McNalley,  5  Sneed 
(Tenn.)  583;  Tally  v.  Smith,  1  Coldw.  (Tenn.) 
290. 

See  generally  the  title  Undue  Influence. 

3.  Duress  —  England.  —  Smith  v.  Bromley,  2 
Dougl.  696,  note;  Horton  r.  Riley,  11  M.  &  W. 
492;  Smith  v.  Cuff,  6  M.  &  S.  160;  Williams  v. 
Bayley,  4  Giff.  638,  affirmed  L.  R.  I  H.  L.  200; 
Davies  v.  London,  etc.,  Marine  Ins.  Co.,  8  Ch. 
D.  477;  Claridge  v.  Hoare,  14  Ves.  Jr.  59. 

Canada.  —  Shorey  v.  Jones,  15  Can.  Sup.  Ct. 
398. 

Connecticut.  —  Sharon  z.  Gager,  46  Conn.  189. 

Illinois.  —  Baehr  v.  Wolf,  59  111.  470. 

Maine.  —  Concord  v.  Delaney,  58  Me.  309. 

Massachusetts.  —  Bryant  v.  Peck,  etc.,  Co., 
154  Mass.  461. 

Michigan.  —  Meech  v.  Lee,  82  Mich.  274. 

New  Jersey .  —  Crossley  v.  Moore,  40  N.  J. 
L.  27. 

New  York.  —  Richardson  v.  Crandall,  48  N. 
Y.  348;  Schoener  v.  Lissauer,  107  N.  Y.  in. 

Pennsylvania.  —  Davenger  v.  Everett,  7  Leg. 
Gaz.  (Pa.)  222. 

Rhode  Island.  —  Foley  v.  Greene,  14  R.  I. 
618,  51  Am.  Rep.  419. 

Tennessee.  —  Coffman  v.  Lookout  Bank,  5 
Lea  (Tenn.)  232,  40  Am.  Rep.  31;  Porter  v. 
Jones,  6  Coldw.  (Tenn.)  313. 

In  Porter  v.  Jones,  6  Coldw.  (Tenn.)  313, 
Andrews,  J.,  in  delivering  the  opinion  of  the 
court,  said  that  in  his  opinion  the  principle 
that  a  court  would  grant  relief  to  a  parly  to  an 
illegal  contract,  where  he  acted  under  oppres- 
sion or  was  compelled  by  hardship  or  neces- 
sity, and  therefore  was  not  in  pari  delicto,  had 
often  been  pushed  farther  than  justice  or  the 
facts  would  warrant. 

4.  Persons  Non  Sui  Juris.  —  Mills  v.  Hudgins, 
97  Ga.  417;  Ruchizky  v.  De  Haven,  97  Pa.  St. 
202;  Simmons  v.  Kincaid,  5  Sneed  (Tenn.)  450. 
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g.  Opportunity  of  Withdrawing  (Locus  Pcenitenti^).  —  On  the 
ground  that  the  law  encourages  the  repudiation  of  an  illegal  contract,  even  by 
a  guilty  participant,  as  long  as  it  remains  an  executory  contract  or  the  illegal 
purpose  has  not  been  put  in  operation,  a  number  of  decisions  have  recognized 
the  right  of  one  party  to  an  illegal  contract  who  has  paid  money  or  delivered 
property  to  the  other  party  to  repudiate  the  contract  before  there  has  been 
any  performance  of  the  illegal  purpose  or  object,  and  to  recover  the  money  or 
property  parted  with.  This  right  is  spoken  of  as  the  right  of  repentance  or 
locus  pee  nit  entice.1  It  seems,  however,  that  the  cases  in  which  the  principle 
that  a  party  can  avail  himself  of  a  locus pcenitentice  to  retrace  his  steps  has  been 
recognized  fall  more  properly  under  the  principle  that  the  courts  will  grant 
relief  from  illegal  contracts  where  the  party  seeking  relief  was  not  in  pari 
delicto."1 

Part  Execution.  —  To  deprive  a  party  of  the  right  to  repudiate  an  illegal  con- 
tract and  recover  money  paid  thereon,  it  is  not  necessary  that  the  illegal 
object  should  have  been  fully  executed;  it  is  sufficient  if  there  has  been  a 
partial  execution  of  such  illegal  object.3 

8.  Public  Policy  Advanced  by  Granting  Relief.  —  Again,  even  though  the 
parties  may  be  said  to  be  in  pari  delicto,  it  has  been  held  that  the  courts  may 
grant  relief  to  one  of  the  parties  when  public  policy  requires  such  interven- 
tion. In  such  case  the  guilt  of  the  respective  parties  is  not  considered  by  the 
court,  which  looks  only  to  the  public  interest,  the  guilty  party  to  whom  relief 
is  granted  being  only  the  instrument  by  which  the  public  is  served.'1 

9.  Recovery  of  Money  Paid  to  Third  Person  for  Use  of  Party  to  Illegal  Con- 
tract. —  Where,  in  execution  or  satisfaction  of  an  illegal  contract,  one  of  the 
parties  thereto  pays  money  or  delivers  property  to  a  third  person,  for  the  use 
of  the  other  party  to  the  contract,  upon  his  promise,  express  or  implied,  to 

1.  Locus  Pcenitentiae  —  England. — Sismey  v. 
Eley,  17  Sim.  I;  Bone  v.  Ekless,  5  H.  &  N. 
925;  Taylor  z.  Bowers,  1  Q.  B.  D.  291;  Symes 
v.  Hughes,  L.  R.  9  Eq.  475;  Hastelow  v.  Jack- 
son, 8  B.  &  C.  221,  15  E.  C.  L.  204. 

United  States.  —  Congress,  etc.,  Spring  Co.  v. 
Knowlion,  103  U.  S.  49;  McCutcheon  v.  Merz 
Capsule  Co.,  71  Fed.  Rep.  7S7;  Pullman 
Palace-Car  Co.  v.  Central  Transp.  Co.,  65  Fed. 
Rep.  158. 

California.  —  Wassermann  v.  Sloss,  117  Cal. 
425,  59  Am.  St.  Rep.  209. 

Maine.  —  Tyler  v.  Carlisle,  79  Me.  210,  1 
Am.. St.  Rep.  301;  Stacy  v.  Foss,  19  Me.  335, 

36  Am.  Dec.  755. 
Missouri.  —  Skinner  v.  Henderson,  10  Mo. 

205;   Adams  Express  Co.  v.  Reno,  48  Mo. 
264. 

New  Hampshire. — Souhegan  Nat.  Bank  v. 
Wallace,  61  N.  H.  24. 

New  York.  —  Strait  v.  National  Harrow  Co., 
(Supm.  Ct.  Spec.  T.)  18  N.  Y.  Supp.  224. 

Ohio.  —  Hooker  v.  I)e  Palos,  2  Cine.  Super. 
Ct.  369,  28  Ohio  St.  251. 

Oregon.  —  Bernard  v.  Taylor,  23  Oregon  416, 

37  Am.  St.  Rep.  693. 
Pennsylvania.  —  McAllister  v.  Hoffman,  16  S. 

&  R.  (Pa.)  147,  16  Am.  Dec.  556;  Peters  v. 
Grim,  149  Pa.  St.  163,  34  Am.  St.  Rep.  599. 

Wisconsin.  —  Douvillc  v.  Merrick,  25  Wis. 
688. 

In  Hastelow  v.  Jackson,  8  B.  fi  C.  221,  t5  E. 
C.  L.  204,  Littledalc,  J.,  said:  "  If  two  parties 
enter  into  an  illegal  contract  and  money  is 
paid  upon  it  by  one  to  the  other,  that  may  be 
recovered  back  before  the  execution  of  the  con- 
tract." 


2.  Doctrine  of  Locus  Pcenitentiae  Disapproved.  — 

Knowlton  v.  Congress,  etc..  Spring  Co.,  57  N. 
Y.  518,  per  Lott,  C.  Com. 

3.  Partial  Execution  of  Illegal  Object. —  Her- 
man v.  Jeuchner,  15  Q.  B.  D.  561;  In  re  Great 
Berlin  Steamboat  Co.,  26  Ch.  D.  616;  Alexan- 
der v.  Owen,  1  T.  R.  225;  Shatiuck  v.  Watson, 
53  Ark.  147;  Adams  v.  Barrett,  5  Ga.  404; 
Hooker  v.  De  Palos,  28  Ohio  St.  251. 

4.  Public  Policy  Advanced  by  Granting  Relief  — 
England. —  Dashwood  v.  Peyton,  18  Ves.  Jr. 
27;  St.  John  v.  St.  John,  n  Ves.  Jr.  536; 
M'Neill  v.  Cahill,  2  Bligh  229;  Hatch  v. 
Hatch,  9  Ves.  Jr.  292;  Jackman  r.  Mitchell,  13 
Ves.  Jr.  581 ;  Morris  v.  McCullock,  2  Eden  190; 
Law  v.  Law,  3  P.  Wms.  391. 

Arkansas.  —  Cox  v.  Donnelly,  34  Ark.  762. 
Georgia.  — White  v.  Crew,  16  Ga.  416.  t 
Mississippi.  —  O'Conner  v.  Ward,  60  Miss. 
1025. 

New  York.  —  Duval  v.  Wellman,  124  N.  Y. 
156. 

Ohio. — Goshen  Tp.  v.  Springfield,  etc.,  R. 
Co.,  12  Ohio  St.  624,  80  Am.  Dec.  386. 

Rhode  Island.  —  James  v.  Stcerc,  16  R.  I.  367. 
Tennessee.  —  Porter    v.    Jones,    6  Coldw. 
(Tcnn.)  313;  Hale  v.  Sharp,  4  Coldw.  (Tenn.) 
275;   Johnson       Cooper,  2  Ycrg.  (Tenn.)  524, 
24  Am.  Dec.  502. 

Virginia.  —  Austin  v.  Winston,  I  Hen.  &  M. 
(Va.)  33,  3  Am.  Dec.  583. 

In  O'Conner  t.  Ward,  60  Miss.  1025,  Cooper, 
J.,  in  speaking  of  the  power  of  the  court  to 
grant  relief  under  this  principle,  said  that  the 
courts  "  should  act  only  where  it  is  evident 
that  some  greater  public  good  can  be  sub- 
served by  action  than  by  inaction." 
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deliver  such  property  to  such  other  party,  such  third  person  cannot  defend  an 
action  by  the  latter  for  such  property  on  account  of  the  illegality  of  the  con- 
tract in  pursuance  of  which  it  was  delivered  to  him.  In  such  a  case  the 
action  is  not  based  on  the  illegal  contract,  but  instead  upon  the  independent 
contract  of  such  third  person  to  deliver  over  the  property  received  by  him.1 

Countermanding  Payment.  —  Where  money  is  paid  by  one  party  to  an  illegal 
contract  to  a  third  person  to  be  paid  over  to  the  other  party,  it  seems,  how- 
ever, that  the  former  may  countermand  the  payment;  and  if  this  is  done,  the 
latter  cannot  recover  the  money  from  such  third  person.2 

10.  Actions  Between  Coparties  to  Illegal  Contracts  —  in  General.  —  Where 
several  persons  as  coparties  enter  into  an  illegal  contract,  which  is  executed, 
and  one  of  such  coparties  receives  the  profits  of  the  contract,  or  a  fund  raised 
by  such  contract,  it  has  been  held  that  the  courts  will  not  compel  him  to 
account  to  the  other  coparties  for  their  share  of  such  profits,  as  their  right  to 
share  therein  is  undoubtedly  based  upon  the  illegal  contract,  and  permitting 
the  recovery  of  their  shares  would  be  an  enforcement  of  a  part  of  such 
contract.3 


1.  Money  Paid  to  Third  Person  for  Benefit  of 
Party  to  Illegal  Contract  —  England.  —  Farmer 
v.  Russell,  i  B.  &  P.  296;  Thomson  v.  Thom- 
son, 7  Ves.  Jr.  471;  Tenant  v.  Elliott,  1  B.  & 
P.  3- 

Arkansas.  —  Barker  v.  Parker,  23  Ark.  390. 

Massachusetts.  —  Fairbanks  v.  Blackington, 
9  Pick.  (Mass.)  93. 

Missouri.  —  Hatch  v.  Hanson,  46  Mo.  App. 
323;  Roselle  v.  Beckemeir,  134  Mo.  380. 

New  York.  —  Woodvvorth  v.  Bennett,  43  N, 
Y.  273,  3  Am.  Rep.  706,  reversing  53  Barb.  (N. 
YO361;  Merritl  v.  Millard,  4  Keyes  (N.  Y.)  208. 

South  Carolina.  —  Owen  v.  Davis,  1  Bailey  L. 
(S.  Car.)  315. 

Wisconsin,  —  Lemon  v.  Grosskopf,  22  Wis. 
447,  99  Am.  Dec.  58;  Kiewert  v.  Rindskopf, 
46  Wis.  481,  32  Am.  Rep.  731. 

See  also  Sharp  v.  Taylor,  2  Phil.  801 ;  Brooks 
v.  Martin,  2  Wall.  (U.  S.)7g;  Gilliam  v.  Brown, 
43  Miss.  642;  Leveroos  v.  Reis,  52  Minn.  259; 
Floyd  v.  Patterson,  72  Tex.  202,  13  Am.  St. 
Rep.  787.  Compare  Belding  v.  Pitkin,  2  Cai. 
(N.  Y.)  147;  Eberman  v.  Reitzel,  1  W.  &  S. 
(Pa.)  181.  See  the  title  Gambling  Contracts, 
vol.  14,  p.  636. 

Proceeds  of  Illegal  Insurance  Policy.  —  In  Ten- 
ant v.  Elliott,  1  B.  &  P.  3,  insurance  brokers 
effected  an  insurance  policy  on  property  car- 
ried on  an  illegal  voyage.  It  was  held  that, 
though  the  policy  was  illegal,  still,  if  the  in- 
surer, in  case  of  a  loss,  paid  over  the  money 
to  the  broker,  with  directions  to  him  to  pay  it 
to  the  insured,  the  broker  could  not  defend  an 
action  by  the  insured  for  such  money  on  the 
ground  that  the  policy  was  illegal. 

Contract  to  Chill  Biddings  at  Auction  Sale.  —  In 
Merritt  v.  Millard,  4  Keyes  (N.  Y.)  208,  two 
persons  entered  into  a  contract  whereby  the 
one  was  to  pay  to  the  other  five  hundred  dol- 
lars in  consideration  of  his  refraining  from 
bidding  at  an  auction  sale.  This  contract 
was,  of  course,  illegal.  Subsequently  one  of 
the  parties  paid  the  money  to  a  third  person 
to  deliver  to  the  other  party,  and  it  was  held 
that  the  latter  could  recover  the  money  from 
such  third  person  on  his  refusal  to  pay  it  over. 

Carrier  Receiving  Price  of  Counterfeit  Money 
Sent  C.  0.  D.  —  In  Farmer  v.  Russell,  I  B.  & 
P.  296,  it  was  held  that,  though  a  contract  for 


the  sale  of  counterfeit  money  is  illegal,  still, 
if  the  money  is  sent  by  the  seller,  through  a 
carrier,  C.  O.  D.,  and  the  buyer  pays  over  the 
purchase  price  to  the  carrier,  the  carrier  can- 
not defend  an  action  for  money  had  and  re- 
ceived on  the  ground  of  the  illegality  of  the 
contract  of  sale. 

Illegal  Bond  —  Payment  to  Surety. —  In 
Barker  v.  Parker,  23  Ark.  390,  it  was  held  that 
where  the  surety  in  a  bond  based  on  an  illegal 
consideration  receives  from  the  principal 
obligor  the  amount  of  the  bond,  under  an 
agreement  to  pay  it  over  to  the  obligee,  the 
obligee  may  maintain  an  action  against  the 
surety  for  the  money  so  received,  as  such  an 
action  is  based  on  a  new  undertaking  which 
the  surety  is  legally  bound  to  perform. 

2.  Countermanding  Payment.  —  Edgar  v. 
Fowler,  3  East  222. 

3.  Division  of  Profits  of  Illegal  Contract  Be- 
tween Coparties  —  California.  —  Mitchell  v. 
Cline,  84  Cal.  409;  Vulcan  Powder  Co.  v. 
Hercules  Powder  Co.,  96  Cal.  510,  31  Am.  Si. 
Rep.  242. 

Louisiana.  —  Boatner  v.  Yarborough,  12  La. 
Ann.  249;  Texas,  etc.,  R.  Co.  v.  Southern  Pac. 
R.  Co.,  41  La.  Ann.  970,  17  Am.  St.  Rep.  445. 

Maryland.  —  Chappell  v.  Wysham,  4  Har.  & 
J.  (Md.)  560. 

Missouri. — Jackson  v.  McLean,  100  Mo. 
130. 

New  Jersey.  —  Gregory  v.  W7ilson,  36  N.  J. 
L.  315,  13  Am.  Rep.  448. 

New  York. — Judd  v.  Harrington,  (C.  PI. 
Gen.  T.)  46  N.  Y.  St.  Rep.  925;  Belding  v. 
Pitkin,  2  Cai.  (N.  Y.)  147;  Phenix  Bridge  Co. 
v.  Keystone  Bridge  Co.,  (Supm.  Ct.  Gen.  T.) 
23  N.  Y.  Supp.  109;  Goodrich  v.  Houghton, 
134  N.  Y.  115;  Leonard  v.  Poole,  114  N.  Y. 
371,  11  Am,  St.  Rep.  667;  Hooker  v.  Vande- 
vvater,  4  Den.  (N.  Y.)  349,  47  Am.  Dec.  258. 

Texas.  —  Texas  Standard  Oil  Co.  v.  Odoue, 
83  Tex.  650,  29  Am.  St.  Rep.  690. 

In  Goodrich  v.  Houghton,  134  N.  Y.  115,  it 
was  held  that  where  persons  jointly  purchased 
lottery  tickets  in  the  Louisiana  state  lottery, 
and  the  money  drawn  by  such  tickets  was 
received  by  one  of  the  purchasers,  his  co- 
purchaser  could  not  recover  his  share.  Com- 
pare Glock  v.  Hartdegan,  23  Cine.  L.  Bui.  2S3, 
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After  Accounting  Between  the  Parties.  —  If,  however,  after  one  of  the  coparties 
has  received  funds  created  by  the  contract,  an  accounting  is  had  between  the 
parties  and  the  share  of  each  is  determined,  but  the  whole  fund  is  left  in  the 
hands  of  one  party,  it  has  been  held  that  the  other  parties  may  recover  their 
shares.1 

11.  Accounting  Between  Principal  and  Agent  —  a.  Compelling  Agent  to 
ACCOUNT  —  (i)  Accounting  zvith  Respect  to  Property  Received  from  Principal. 
—  The  broad  rule  has  been  laid  down  that  when  money  or  propeity  is  delivered 
by  a  principal  to  his  agent  for  an  illegal  purpose  or  for  the  purpose  of  carry- 
ing into  execution  an  illegal  contract,  the  agent  cannot  set  up  such  illegal 
object  to  prevent  a  recovery  by  the  principal  from  the  agent  of  such  money 
or  property  so  long  as  it  remains  in  his  hands.* 

(2)  Accounting  zvith  Respect  to  Property  Received  for  Principal —  (a)  Agent  Not 
Participant  in  Illegal  Contract.  —  Where  an  agent,  in  the  course  of  his  agency, 
receives  from  a  third  person  for  his  principal  the  proceeds  or  profits  of  an 
illegal  contract,  in  the  execution  or  performance  of  which  the  agent  was  in  no 
way  a  participant,  the  agent,  of  course,  cannot  defend  an  action  by  his  prin- 
cipal for  the  property  so  received  on  the  ground  of  the  illegality  of  the  con- 
tract out  of  which  it  arose.3 

(b)  Agent  Participant  in  illegal  Contract.  —  In  a  number  of  cases  it  has  been  held 


10  Ohio  Dec.  (Reprint)  760;  Roselle  v.  Becke- 
meir,  134  Mo.  380;  Hatch  v.  Hanson,  46  Mo. 
App.  323- 

1.  After  Accounting.  —  De  Leon  v.  Trevino, 
49  Tex.  88,  30  Am.  Rep.  101;  Wells  v.  Mc- 
Geoch,  71  Wis.  196. 

2.  Agent  Compelled  to  Account  for  Property 
Received  from  Principal  —  England.  —  Bone  v. 
Ekless,  5  H.  &  N.  925. 

United  States.  —  Congress,  etc.,  Spring  Co.  v. 
Knowlton,  103  U.  S.  49. 

Arkansas.  —  Perkins  v.  Clemm,  23  Ark.  221 ; 
McLain  v.  Huffman,  30  Ark.  428;  O'Bryan  v. 
Fitzgerald,  48  Ark.  487. 

California.  —  Wassermann  v.  Sloss,  117  Cal. 
425,  59  Am.  St.  Rep.  209. 

Georgia. —  Ingram  v.  Mitchell.  30  Ga.  547; 
Clarke  v.  Brown,  77  Ga.  606,  4  Am.  St.  Rep. 
98. 

Massachusetts. — Sampson  v.  Shaw,  101 
Mass.  145. 

Missouri.  —  Adams  Express  Co.  v.  Reno,  48 
Mo.  264. 

New  Hampshire.  —  Souhegan  Nat.  Bank  v. 
Wallace,  61  N.  H.  24. 

New  York.  —  Morgan  v.  Groff,  4  Barb.  (N. 
Y.)  524. 

Ohio.  —  Norton  v.  Blinn,  39  Ohio  St.  145,  22 
Am.  L.  Reg.  N.  S.  783. 

Pennsylvania.  —  Daulcr  v.  Hartley,  178  Pa. 
St.  23;  Peters  v.  Grim,  149  Pa.  St.  164,  34  Am. 
St.  Rep.  599;  Repplier  v.  Jacobs,  149  Pa.  St. 
167;  Davengcr  v.  Everett,  7  Leg.  Gaz.  (Pa.) 
222. 

South  Carolina.  —  Tate  v.  Pcgucs,  28  S.  Car. 

463-  ,  , 

Virginia.  —  Berkshire  v.  Evans,  4  Leigh 
(Va.)  223. 

Wisconsin.  —  Kicwert  v.  Rindskopf,  46  Wis. 
481,  32  Am.  Rep.  731;  Douvillc  v,  Merrick,  25 
Wis.  688. 

See  also  Phalen  v.  Clark,  19  Conn.  421,  50 
Am.  Dec.  253. 

Compare  Boyd  v.  Barclay,  1  Ala.  34,  34  Am. 
Dec.  762;  Rocco  v.  Frapoli,  50  Neb.  665;  Roby 
v.  West,  4  N.  H.  285,  17  Am.  Dec.  423;  Hunt  v. 


Knickerbacker,  5  Johns.  (N.  Y.)  327;  Rolfe 
v.  Delmar,  7  Robt.  (N.  Y.)  80;  Staples  v.  Gould. 
9  N.  Y.  520;  Morgan  v.  Groff,  5  Den.  (N.  Y,) 
364,  49  Am.  Dec.  273;  Rogers  v.  Corre,  3  Ohio 
Dec.  414. 

Securing  Pardon.  —  In  Adams  Express  Co.  v. 
Reno,  48  Mo.  264,  it  was  held  that  where  one 
deposited  money  in  a  bank,  to  be  paid  to  a 
sheriff  when  he  secured  the  pardon  of  the 
depositor's  brother,  who  was  then  in  the  peni- 
tentiary, convicted  of  a  felony,  the  depositor 
could  recover  the  money  so  long  as  it  re- 
mained in  the  possession  of  the  bank. 

Encouraging  Divorce. —  In  Douville  v.  Mer- 
rick, 25  Wis.  688,  a  husband  deposited  with 
an  attorney  a  sum  of  money  under  an  agree- 
ment that  the  attorney  should  bring  an  action 
for  divorce  in  behalf  of  his  wife,  and  that  the 
money  should  be  paid  by  the  attorney  to  the 
wife  as  alimony.  The  action  was  not  in  fact 
brought,  and  it  was  held  that  the  husband 
could  recover  the  money  so  deposited. 

3.  Property  Received  for  Principal  —  Agent  Not 
Participant  in  Illegal  Contract  —  England.  — 
Betteley  v.  Reed,  4  Q.  B.  511,  45  E.  C.  L.  511. 
See  also  Bousficld  v.  Wilson,  16  M.  &  W.  185. 

Connecticut.  —  Owen  v.  Dixon,  17  Conn.  492. 

Indiana.  —  Daniels  v.  Barney,  22  Ind.  207. 

Louisiana.  —  Chinn  v.  Chinn,  22  La.  Ann. 
599- 

Mann-.  —  Hovey  v.  Storer,  63  Me.  486. 

Maryland.  —  Newson  v.  Douglass,  7  Har.  & 
I.  (Md.)  417,  16  Am.  Dec.  317;  Haacke  v. 
Knights  of  Liberty  Social,  etc..  Club,  76  Md. 
429. 

Massachusetts.  —  Fairbanks  v,  Blackington, 
9  Pick.  (Mass.)  93. 

Michigan.  —  Wilson  v.  Owen,  30  Mich.  474. 

New  York.  —  Murray  v.  Vanderbilt,  39  Barb. 
(N.  Y.)  140. 

South  Carolina. — Andersons  v.  Moncricff,  3 
Desaus.  (S.  Car.)  124. 

Wisconsin.  —  Lemon  v.  Grosskopf,  22  Wis. 
447,  99  Am.  Dec.  58;  Pittsburg  Min.  Co.  v. 
Spooncr,  74  Wis.  307,  17  Am.  St.  Rep.  149; 
Hurd  v.  Doty,  S6  Wis.  1. 
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that  a! though  the  agent  negotiates  the  illegal  contract,  or  is  otherwise  a  par- 
ticipant therein,  he  cannot  set  up  the  illegality  of  the  contract  to  defeat  an 
action  by  his  principal  to  recover  the  proceeds  of  the  contract  paid  to  the 
agent  by  the  other  party  to  the  contract  for  the  use  of  his  principal.1  In 
other  cases,  however,  it  has  been  held  that  if  the  agent  was  an  active  partici- 
pant in  the  execution  of  the  illegal  contract  or  business,  he  could  defend  on 
the  ground  of  illegality  an  action  by  his  principal  to  recover  property  received 
in  the  course  thereof.2 

Agent  Transacting  Business  as  Principal.  —  It  has  been  held  that  if  the  agent  trans- 
acts the  illegal  business  without  disclosing  the  fact  of  his  agency,  and  the 
money  is  paid  to  him  in  his  own  right,  and  not  as  an  intermediary  or  agent, 
he  cannot  be  compelled  to  account  therefor  to  his  principal,  for  the  reason 
that  the  principal  could  not  show  his  title  to  the  property  except  through  the 
illegal  contract.3 

(3)  Reimbursement  of  Agent.  —  Where  the  agent  makes  advances  in  the 
execution  of  an  illegal  contract  or  transaction  for  his  principal,  knowing  such 


1.  Agent  a  Participant  in  Illegal  Contract  — 

England.  —  Bridger  v.  Savage,  15  Q.  B.  D.  363; 
overruling  Beyer  v.  Adams,  26  L.  J.  Ch.  841; 
Bone  v.  Exless,  5  H.  &  N.  925;  Beeston  v. 
Beeston,  1  Ex.  D.  13. 

United  States.  —  Planters'  Bank  v.  Union 
Bank,  16  Wall.  (U.  S.)  483. 

Arkansas.  — O'Bryan  v.  Fitzgerald,  48  Ark. 
487. 

Connecticut.  —  Washington  County  Ins.  Co. 
v.  Colton,  26  Conn  42. 

Illinois.  —  Snell  v.  Pells,  113  111.  145. 

Minnesota.  —  Eagle  Roller-Mill  Co.  v.  Dill- 
man,  67  Minn.  232. 

Mississippi.  —  Andrews  z-.  New  Orleans 
Brewing  Assoc.,  74  Miss.  362,  60  Am.  St.  Rep. 
509;  Howe  v.  Jolly,  68  Miss.  323;  Gilliam  v. 
Brown,  43  Miss.  641. 

New  Jersey.  —  Evans  v.  Trenton,  24  N.  J.  L. 
764. 

New  York.  —  Auburn  v.  Draper,  23  Barb. 
(N.  Y.)  425. 

Ohio.  —  Norton  v.  Blinn,  39  Ohio  St.  145. 

South  Carolina.  —  Tate  v.  Pegues,  28  S.  Car. 
463- 

Tennessee.  — Pointer  v.  Smith,  7  Heisk. 
(Tenn.)  137. 

Texas.  —  Floyd  v.  Patterson,  72  Tex.  202,  13 
Am.  St.  Rep.  787. 

Vermont.  —  Baldwin  v.  Potter,  46  Vt.  402. 

Illegal  Sales  Conducted  by  Agent.  —  In  Bald- 
win v.  Potter,  46  Vt.  402,  it  was  held  that  an 
agent  was  bound  to  account  to  his  principal 
for  money  received  in  the  course  of  his  agency 
for  goods  sold  by  his  principal  on  orders  ob- 
tained by  Ihe  agent,  as  such,  on  commission, 
although  such  sales,  as  between  the  principal 
and  the  purchaser,  were  illegal. 

In  GilHam  z.  Brown,  43  Miss.  641,  the  tes- 
tator of  the  defendant,  as  the  agent  of  the 
plaintiff,  took  the  latter's  cotton  to  Memphis 
during  the  war,  and  sold  it  there,  in  violation 
of  law,  and  received  the  proceeds.  It  was 
held  that  the  defendant  was  bound  to  account 
to  the  plaintiff  for  such  proceeds. 

Agent  Selling  Confederate  Bonds. — In  Planters' 
Bank  v.  Union  Bank,  16  Wall.  (U.  S.)  483,  a 
bank  which,  as  agent,  had  sold  Confederate 
bonds  for  its  principal  was  held  liable  to  him 
for  the  proceeds  received,  which  were  credited 


to  the  account  of  the  principal,  though  the  sale 
of  the  bonds  was  illegal. 

Agent  for  Foreign  Corporation  Illegally  Trans- 
acting Business. —  In  Penn.  Mut.  L.  Ins.  Co. 
v.  Bradley,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 
Supp.  876,  affirmed  142  N.  Y.  660,  it  was 
held  that  a  foreign  life-insurance  company 
which  was  illegally  transacting  business  in  the 
city  of  New  York,  through  an  agent,  could 
still  compel  the  agent  to  account  for  moneys 
received  during  such  agency.  See  also 
Daniels  v.  Barney,  22  Ind.  227;  U.  S.  Express 
Co.  v.  Lucas,  36  Ind.  361. 

In  State  v.  O'Brien,  94  Tenn.  79,  the  agent 
of  a  foreign  insurance  company  which  failed 
to  comply  wtih  the  statute  of  Tennessee,  so  as 
to  entitle  it  to  do  business  in  the  state,  was 
convicted  of  embezzlement  for  the  appropria- 
tion of  funds  received  by  him  for  the  corpora- 
tion during  the  course  of  his  agency. 

2.  Accounting  Refused  —  United  Stales.  — 
Fales  v.  Mayberry,  2  Gall.  (U.  S.)  560. 

Georgia.  —  Clarke  v.  Brown.  77  Ga.  606,  4 
Am.  St.  Rep.  98. 

Illinois.  —  Samuels  v  Oliver,  130  111.  73. 
Louisiana.  —  West  Tennessee  Bank  v.  Citi- 
zens' Bank,  21  La.  Ann.  18;  Burch  v.  Willis, 
21  La.  Ann.  493. 

Maryland.  —  Stewart  v.  M'Intosh,  4  Har.  & 
J.  (Md.)  233. 

New  Hampshire.  —  Udall  v.  Metcalf,  5  N. 
H.  396. 

Utah.  —  Mexican  International  Banking  Co. 
v.  Lichtenstein,  10  Utah  338. 

See  also  Chauncey  v.  Yeaton,  1  N.  H.  151. 
Agent  for  Sale  of  Lottery  Tickets.  —  In  Udall 
v.  Metcalf,  5  N.  H.  396,  where  a  person  sent 
lottery  tickets  to  an  agent  for  sale,  such  sale 
being  illegal,  it  was  held  that  the  principal 
could  maintain  no  action  against  the  agent  to 
recover  the  proceeds  of  such  tickets.  See  also 
Negley  v.  Devlin,  (N.  V.  Super.  Ct.  Spec.  T.) 
12  Abb.  Pr.  N.  S.  (N.  Y.)  210;  Mexican  Inter- 
national Banking  Co.  v.  Lichtenstein,  10  Utah 
338;  Lemon  v.  Grosskopf,  22  Wis.  447,  99  Am. 
Dec.  58. 

3.  Agent  Transacting  Business  as  Principal.  — 

Wooten  v.  Miller,  7  Smed.  &  M.  (Miss.)  380; 
Maybin  v.  Coulon,  4  Dall.  (Pa.)  298;  Floyd  v. 
Patterson,  72  Tex.  202,  13  Am.  St.  Rep.  787. 
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illegality,  he  cannot  compel  his  principal  to  reimburse  him  therefor.1  It  is 
otherwise,  however,  if  the  contract  was  not  prima  facie  illegal  and  the  agent 
was  not  aware  of  its  illegality.2 

12.  Accounting  Between  Partners  —  a.  Accounting  with  Respect  to 
PROFITS  —  (i)  In  General.  —  Where  an  illegal  contract  entered  into  by  a  part- 
nership as  party  of  the  one  part  is  fully  executed,  and  profits  arising  there- 
from come  into  the  hands  of  one  of  the  partners,  the  general  rule  seems  to  be 
that  he  will  not  be  compelled  to  account  to  his  copartners  for  their  share  of 
such  profits;3  and  where  the  agreement  of  partnership  is  illegal  on  account  of 
the  consideration  moving  between  the  partners,  or  the  character  of  the  busi- 
ness to  be  transacted,  the  courts  will  not,  after  business  has  been  transacted, 
and  the  profits  of  the  transaction  have  been  received  by  one  partner,  compel 
him  to  account  to  the  others  for  his  share  of  such  profits.4  In  some  cases, 
however,  the  proposition  has  been  advanced  that  if  the  illegal  purpose  of  the 
partnership  has  been  accomplished  the  courts  may  direct  a  division  of  the 
proceeds.  * 


See  also  Leonard  v.  Poole,  114  N.  Y.  371,  11 
Am.  St.  Rep.  667. 

1.  Reimbursement  of  Agent. —  Bibb  v.  Allen, 
149  U.  S.  481;  Leonard  v.  Poole,  114  N.  Y.  371, 
11  Am.  St.  Rep.  667;  Smith  v.  Kammerer,  152 
Pa.  St.  98;  Seeligson  v.  Lewis,  65  Tex.  215,  57 
Am.  Rep.  593;  Oliphant  v.  Markham,  79  Tex. 
543,  23  Am.  St.  Rep.  363. 

2.  Rumsey  v.  Berry,  65  Me.  570. 

3.  Accounting  Between  Partners  with  Respect 
to  Illegal  Executed  Contracts.  —  Watts  v.  Brooks, 
3  Ves.  Jr.  612;  Knowles  z.  Haughton,  11  Ves. 
Jr.  168;  Barrow  v.  Pike,  21  La.  Ann.  14;  Jack- 
son v.  McLean,  100  Mo.  130.  See  generally 
the  title  Partnership. 

4.  Purpose  of  Business  of  Partnership  Illegal  — 
England.  —  Evans  v.  Richardson,  3  Meriv.  469; 
Battersby  v.  Smyth,  3  Madd.  no;  Sykes  v. 
Beadon,  n  Ch.  D.  170. 

United  States.  —  Hoffman  v.  McMullen,  83 
Fed.  Rep.  372,  reversing  75  Fed.  Rep.  547, 
which  reversed  69  Fed.  Rep.  509;  Petrel  Guano 
Co.  v.  Jarnette,  25  Fed.  Rep.  675;  Bartle  v. 
Nutt,  4  Pet.  (U.  S.)  184. 

California.  —  Chateau  v.  Singla,  114  Cal.  91, 
55  Am.  St.  Rep.  63;  Meyers  v.  Merillion,  118 
Cal.  352. 

Illinois.  —  Shaffner  v.  Pinchback,  133  III.  410, 
23  Am.  St.  Rep.  624,  affirming  30  111.  A  pp.  355; 
Craft  v.  McConougby,  79  111.  346. 

Indiana.  —  Root  v.  Stevenson,  24  Ind.  115; 
Hunter  v.  Pfeiffer,  108  Ind.  197. 

Iowa.  —  Anderson  v.  Powell,  44  Iowa  20. 

Maryland. — Stewart  <■.  M'Intosh,  4  liar.  & 
J.  (Md.)  233. 

Massachusetts.  —  Dunham  v.  Presby,  120 
Mass.  2S5. 

Montana.  —  Morrison  v.  Bennett,  20  Mont. 
560. 

Nebraska.  —  Gould  v.  Kendall,  15  Neb.  549. 

New  Jersey.  —  Watson  v.  Murray,  23  N.  J. 
Eq.  257;  Todd  v.  Raffcrty,  30  N.  J.  Eq.  254. 

New  York.  —  Vincent  v.  Moriarty,  31  N.  Y. 
App.  Div.  484;  Wood  worth  v.  Bennett,  43  N. 
Y.  273,  3  Am.  Rep.  700;  Gray  v.  Oxnard 
Brothers'  Co.,  59  Hun  (N.  Y.)  387;  Leonard  v. 
Poole,  114  N.  Y.  371,  ir  Am.  St.  Rep.  667; 
Lynch  v.  Dowling,  (Marine  Ct.  Tr.  T.)  1  City 
Ct.  (S.  Y.)  163. 

North  Carolina.  —  King  v.  Winants,  71  N. 
Car.  469,  17  Am.  Rep.  it. 


Pennsylvania.  —  Lessig  v.  Langton,  Bright. 
(Pa.)  191 ;  Maybin  v.  Coulon,  4  Dall.  (Pa.)  298. 

Texas.  —  Lane  v  Thomas,  37  Tex.  157; 
Read  v.  Smith,  60  Tex.  379,  distinguishing  De 
Leon  v.  Trevino,  49  Tex.  91,  30  Am.  Rep.  101. 

Virginia. — Watson  v.  Fletcher,  7  Gratt. 
(Va.)i. 

Wisconsin.  —  Fairbank  v.  Leary,  40  Wis. 
637- 

Partnership  for  Transacting  Gaming  Business.  — 

Thus,  where  persons  enter  into  a  partnership 
for  the  purpose  of  transacting  the  illegal  busi- 
ness of  gaming,  the  courts  will  not  compel  one 
of  the  parties  to  account  to  the  other  for  profits 
of  the  business  withheld  by  him.  Shaffner  v. 
Pinchback,  133  111.  410,  23  Am.  St.  Rep.  624, 
affirming  30  111.  App.  355;  Lessig  v.  Langton, 
Bright.  (Pa.)  192;  Watson  v.  Fletcher,  7  Gratt. 
(Va.)  1.  See  also  the  title  Gambling  Con- 
tracts, vol.  14,  p.  629. 

In  Watson  v.  Murray,  23  N.  J.  Eq.  257,  art 
accounting  between  partners  engaging  in  the 
business  of  conducting  an  illegal  lottery  was 
denied. 

Illegal  Liquor  Business. —  In  Lynch  v.  Dow- 
ling, (Marine  Ct.  Tr.  T.)  I  City  Ct.  (N.  Y.)  163, 
it  was  held  that  where  partners  carry  on  ihe 
liquor  business  without  a  license,  one  of  such 
partners  cannot  recover  from  the  other  his 
share  of  the  profits  of  the  business.  Sec  the 
title  Intoxicating  Liquors. 

5.  Accounting  Between  Partners  Allowed.  — 
Sharp  v.  T  aylor,  2  Phil.  801;  Watts  v.  Brooks, 
3  Ves.  Jr.  612;  Brooks  v.  Martin,  2  Wall.  (U. 
S.)7o;  Burke  v.  Flood,  1  Fed.  Rep.  541;  Wann 
v.  Kelly,  5  Fed.  Rep.  584;  Crescent  Ins.  Co.  v. 
Bear,  23  Fla.  50,  n  Am.  St.  Rep.  331.  See 
also  McBl  air  v.  Gibbes,  17  How.  (U.  S.)  232; 
Anderson  c.  Whitlock,  2  Bush  (Ky.)  398,  92 
Am.  Dec.  489;  Willson  t.  Owen,  30  Mich.  474; 
Belcher  v.  Conner,  1  S.  Car.  88;  Lewis  v.  Alex- 
ander, 51  Tex.  57S.  Compare  Sykes  v.  Beadon, 
11  Ch.  D.  170. 

Voyage  Becoming  Illegal  After  Commencement. 
—  Where  a  contract  for  a  voyage  became 
illegal  after  its  commencement,  in  consequence 
of  which  goods  imported  into  the  United  States 
were  seized,  but  the  forfeiture  was  afterwards 
remitted  on  certain  conditions,  and  the  cargo 
was  restored  to  the  supercargo,  who  was  also 
a  part  owner,  it  was  held  that  an  action  of  ac- 
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(2)  Partial  Illegality  of  Business  Transacted. — Where  the  profits  with 
respect  to  which  one  partner  seeks  an  accounting  arose  partly  out  of  legal  and 
partly  out  of  illegal  business,  the  court  may  order  an  accounting  with  respect 
to  the  funds  arising  out  of  the  legal  business.1  Even  this,  however,  will  not 
be  decreed  if  the  funds  are  not  capable  of  being  separated.3 

(3)  .-let ion  Based  on  Accounting  Between  Partners.  —  In  some  cases  it  has 
been  held  that  if,  after  the  illegal  business  carried  on  by  the  partnership  has 
been  completed,  an  accounting  is  had  between  the  partners,  and  one  of  them, 
in  whose  hands  there  is  a  greater  share  of  the  profits  than  he  was  entitled  to, 
promises  to  pay  to  the  other  his  share  of  such  profits,  then  an  action  on  such 
promise  may  be  maintained.3 

b.  Reimbursement  for  Losses.  —  Where  the  illegal  business  transacted 
by  the  partnership  results  in  losses,  and  one  of  the  partners  has  advanced 
more  than  his  proportion,  he  cannot  force  the  other  partners  to  reimburse 
him. 1 

XXV.  Assignees  of  Illegal  Contracts  —  Nonnegotiabie  and  Past-due  securities.  — 

The  assignee  of  a  nonnegotiabie  chose  in  action  stands  exactly  in  the  place  of 
his  assignor,  has  no  greater  rights  than  his  assignor  in  the  thing  assigned,  and 
takes  it  subject  to  all  the  defenses,  such  as  illegality  in  its  inception,  which 
arose  out  of  the  original  transaction.5  The  same  rule  applies  to  the  assignee 
or  transferee  after  maturity  of  negotiable  paper,6  and  such  an  assignee  holds 
it  subject  to  the  defense  of  illegality  as  between  the  original  parties.7 

With  Respect  to  Negotiable  Bills  and  Notes  Negotiated  Before  Maturity  the  rule  is  differ- 
ent, and,  according  to  a  familiar  principle  of  the  law  merchant,  one  who  in  the 
regular  course  of  business  has  received  negotiable  paper  for  value  in  good 
faith,  before  maturity,  and  without  notice  of  illegality  attaching  to  the 
instrument,  takes  it  free  from  a  defense  based  upon  such  illegality,8  unless 


count  for  the  money  received  from  the  sale  of 
the  cargo  might  be  maintained  against  him  by 
the  other  part  owners.  Newbold  v.  Sims,  2  S. 
&  R.  (Pa.)  317. 

1.  Partial  Illegality  of  Business  Transacted.  — 
Bennett  v.  Woolfolk,  15  Ga.  213;  Anderson  v. 
Powell,  44  Iowa  20;  Todd  v.  Rafferty,  30  N.  J. 
Eq.  254. 

In  Anderson  v.  Powell,  44  Iowa  20,  wherein 
the  partnership  was  engaged  in  the  illegal 
transaction  of  a  gaming  business  and  the 
illegal  sale  of  liquor,  and  also  in  the  legal  sale 
of  cigars,  an  accounting  was  directed  with  re- 
gard to  the  cigar  business. 

2.  Impossibility  of  Separation.  —  Northrup  v. 
Phillips,  9Q  111.  449;  Lane  v.  Thomas,  37  Tex. 
157. 

3.  Effect  of  Accounting  Between  Partners  — 

England.  —  Petrie  v.  Hannay,  3  T.  R.  418. 

United  States.  —  Cook  v.  Sherman,  20  Fed. 
Rep.  167. 

Georgia.  —  Gullatt  v.  Thrasher,  42  Ga.  429. 

Texas.  —  De  Leon  v.  Trevino,  49  Tex.  88,  30 
Am.  Rep.  101. 

Washington.  —  McDonald  v.  Lund,  13  Wash. 
412. 

See  however  Root  v.  Stevenson,  24  Ind.  115; 
Patterson's  Appeal,  13  W.  N.  C.  (Pa.)  154;  and 
cases  cited  in  preceding  notes. 

4.  Reimbursement  for  Losses.  —  Bartle  v.  Nutt, 
4  Pet.  (U.  S.)i84;  Watson  v.  Fletcher,  7  Gratt. 
(Va.)  '1.  Compare  Anderson  v.  Whitlock,  2 
Bush  (Ky.)  398,  92  Am.  Dec.  489. 

5.  Nonnegotiabie  Securities.  —  See  Riddle  v. 
Hall,  99  Pa.  St.  116,  and  the  title  Assignments, 
vol.  2,  p.  1079  et  seq.  See  also  Saratoga  County 
Bank  v.  King,  44  N.  Y.  87,  where,  however, 


the  assignee  was  fixed  wilh  notice  of  the  ille- 
gality by  the  face  of  the  assigned  security. 

But  the  rights  of  an  assignee  cannot  be 
affected  by  an  illegal  arrangement  subse- 
quently entered  into  between  his  assignor  and 
another.  Kountz  v.  Kirkpatrick,  72  Pa.  St. 
376,  13  Am.  Rep.  687. 

Estoppel.  —  The  obligor  in  a  bond,  although 
the  instrument  is  tainted  with  illegality  which 
renders  it  void  by  statute,  has  been  held  to  be 
estopped  by  express  representations,  made  to 
and  inducing  the  assignee  10  take  the  bond, 
to  set  up  the  defense  of  illegality  against  the 
assignee.  Pettit  v.  Jennings,  2  Rob.  (Va.)  676. 
See  also  Buckner  v.  Smith,  I  Wash.  (Va.)  296; 
Hoomes  v.  Smock,  I  Wash.  (Va.)  389.  Contra, 
Pace  v.  Martin,  2  Duv.  (Ky.)  522.  But  such  a 
representation  creates  no  estoppel  where  the 
assignee  has  actual  notice.  Spray  v.  Burk,  123 
Ind.  565.  See  further  the  title  Gambling  Con- 
tracts, vol.  34,  p.  651. 

6.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  312. 

7.  Paper  Assigned  After  Maturity. —  Brown  v. 
Turner,  7  T.  R.  626;  Tucker  v.  Smith,  4  Me. 
415;  Ayer  v.  Hutchins,  4  Mass.  370,  3  Am. 
Dec.  232;  McGavock  v.  Puryear,  6  Coldw. 
(Tenn.)  34.  And  see  the  reference  given  in  the 
last  note  supra. 

8.  Bona  Fide  Holder  of  Negotiable  Paper  Not 
Affected  by  Illegality  in  Inception.  —  Hay  v. 
Ayling,  16  Q.  B.  431,  71  E.  C.  L.  431;  Good- 
man v.  Simonds,  20  How.  (U.  S.)  345;  Boze- 
man  v.  Allen,  48  Ala.  512;  Johnston  v. 
Dickson,  I  Blackf.  (Ind.)  256;  Knox  v.  White, 
20  La.  Ann.  326;  Smith  v.  Livingston,  111 
Mass.  342;  Grimes  v.  Hillenbrand,  6  Thomp. 
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the  instrument  is  illegal  by  reason  of  a  statute  which  renders  it  absolutely 
void  in  whosesoever  hands  it  may  come.1    If  the  assignee  takes  with  notice  of 
the  illegality  in  the  inception  of  the  instrument,  he  of  course  cannot  recover.2 
XXVI.  The  Defense  of  Illegality  —  1.  Right  of  Party  to  Allege  Illegality. 

—  It  has  been  attempted  to  apply  the  maxim  nemo  allegans  snani  turpitudi- 
nem  audiendus  est,  that  is,  that  no  one  ought  to  be  heard  to  allege  his  own 
turpitude,  so  as  to  preclude  a  defendant  in  an  action  on  an  illegal  contract, 
the  illegality  of  which  does  not  appear  on  the  face  of  the  contract,  from 
alleging  in  defense  the  illegality.  An  exception  to  this  maxim  has  been 
made,  however,  in  some  cases,  for  the  reason  that  the  defense  is  permitted  on 
the  ground  of  the  public  interest,  and  therefore  the  defendant  may  himself 
set  up  the  defense  of  illegality.3 


&  C.  (N.  Y.)  620;  Glenn  v.  Farmer's  Bank,  70 
N.  Car.  191.  See  also  the  English  Bills  of  Ex- 
change Act,  §  38  (2),  §  29,  and  the  Negotiable 
Instrument  Act  of  New  York  and  other  states, 
§§  91-96.  And  see  further  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  282  ft  seq.,  especially  p.  302. 

Illustrations  of  this  principle  are  found  in: 

"Bohemian  Oats"  Notes.  —  See  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  192,  note. 

Gambling  Contracts.  —  See  the  titles  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  190;  Gambling  Contracts,  vol.  14,  p.  646. 

Notes,  etc.,  for  Liquors  Illegally  Sold.  —  See 
the  title  Intoxicating  Liquors. 

Patent-right  Notes.  —  See  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4, 
p.  136,  note. 

Instruments  Not  Properly  Stamped.  —  See  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  162. 

Sunday  Contracts.  —  See  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4, 
p.  129;  Sunday. 

Notes  of  a  Corporation  Given  in  Excess  of  Its 
Powers. — See  ihe  titles  Accommodation  Paper, 
vol.  1,  p.  348;  Ultra  Vires. 

The  National  Bankruptcy  Law  of  1867,  Declar- 
ing Void  Contracts  on  Certain  Considerations 
specified,  did  not  prevent  the  enforcement  of 
such  contracts  in  the  hands  of  a  bona  fide 
holder.  Rhodes  v.  Beall,  73  Ga.  641.  See  also 
Cowing  v.  AUman,  71  N.  Y.  435,  27  Am.  Rep. 
70;  and  further  the  title  Insolvency  and 
Bankruptcy. 

A  Note  Given  to  Stifle  Bidding  at  a  Public  Sale 
may  be  enforced  only  by  a  holder  in  due 
course.  Atlas  Nat.  Bank  v.  Holm,  34  U.  S. 
App.  472,  71  Fed.  Rep.  489. 

A  Note  Given  to  Corrupt  a  Public  Officer  is  valid 
in  the  hands  of  a  holder  in  due  course,  but 
there  can  be  no  recovery  upon  it  by  an 
assignee  with  notice  of  its  character.  Devlin 
v.  Brady,  36  N.  Y.  531,  affirming  32  Barb.  (N. 
Y.)  518. 

1.  Sec  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  192. 

Illustrations  of  this  class  of  securities  arc 
found  in : 

Gambling  Contracts.  —  Sec  the  title  GAMBLING 
Contracts,  vol.  14,  p.  646. 

Securities  Tainted  with  Usury.  —  Seethe  title 
Usury. 

A  Note  Foundod  on  the  Composition  of  a  Felony 

has  been  held  absolutely  void  at  common  law, 
even  in  the  hands  of  an  indorsee.     Bell  v. 
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Wood,  1  Bay  (S.  Car.)  249,  where  though  the 
rule  is  thus  stated  the  note  was  actually  trans- 
ferred overdue.  But  that  a  bona  fide  holder 
may  recover  on  such  a  paper,  see  Clark  v. 
Ricker,  14  N.  H.  44;  Wentworth  v.  Blaisdell, 
17  N.  H.  275;  Hill  v.  Northrup,  1  Hun  (N.  Y.) 
612. 

A  Note  Given  for  Property  to  Be  Used  in  Aid  of 
a  Rebellion  has  been  held  to  be  absolutely  void 
even  in  the  hands  of  a  holder  in  due  course. 
Roquemore  v.  Alloway,  33  Tex.  461.  But 
compare  Hatch  v.  Burroughs,  I  Woods  (U.  S.) 
439;  McGavock  v.  Puryear,  6  Coldw.  (Tenn.)  34. 

Notes  Given  in  Consideration  of  Confederate 
Money,  Notes,  or  Bonds  were  void  even  in  the 
hands  of  a  bona  fide  holder  under  article  127  of 
the  Louisiana  Constitution  of  1868.  Barrow 
v.  Pike,  21  La.  Ann.  14;  Coco  v.  Callihan,  21 
La.  Ann.  624;  Baldwin  v.  Sewell,  23  La.  Ann. 
444- 

Notes  Given  for  the  Purchase  of  a  Slave  were, 
by  article  128  of  the  Louisiana  Constitution  of 
1868,  absolutely  void.  Groves  v.  Clark,  21  La. 
Ann.  567. 

A  Note  Given  for  the  Purchase  of  Fertilizers  Not 
Tagged  is  absolutely  void  under  the  Alabama 
statute.  Hanover  Nat.  Bank  v.  Johnson,  90 
Ala.  549- 

2.  Holder  with  Notice  Cannot  Recover.  —  Bris- 
bane v.  Lestarjette,  1  Bay  (S.  Car.)  113.  See 
also  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  302  ct  seq. 

Even  an  express  representation  by  the 
maker  of  a  note  of  its  validity  will  not  avail  a 
transferee  who  takes  it  with  notice  of  illegality 
in  its  consideration.  Givens  v,  Rogers,  ir 
Ala.  543. 

3.  Right  of  Defendant  to  Set  up  Defense  of  Ille- 
gality—  England.  —  Lightfoot  v.  Tenant,  1  B. 
&  P.  551 ;  Holman  v.  Johnson,  1  Cowp.  341; 
Collins  v.  Blantern,  2  Wils.  C.  PI.  341. 

United  Slates.  —  Hanauer  v.  Doane,  12  Wall 
(U.  S.)  342. 

California.  —  Eldorado  County  v.  Davison, 
30  Cal.  521. 

Georgia.  —  Harrison  v.  Hatcher,  44  Ga.  638. 

Louisiana.  —  Hertz  v.  Wilder,  10  La.  Ann. 
199;  Gil  v.  Williams,  12  La.  Ann.  219,  68  Am. 
Dec.  767;  Puckett  v.  Clarke,  3  Rob.  (La.)  81; 
First  Cong.  Church  v.  Henderson,  4  Rob.  (La.) 
209. 

Maine.  —  Ellsworth  v.  Mitchell,  31  Mc.  247; 
Smith  v.  Hubbs,  10  Mc.  71. 

Massachusetts.  —  Worcester  v.  Eaton,  11 
Mass.  368. 

Michigan,  —  Mutual  Ben.  Assoc.  v.  Hoyl,  46 
Mich.  473;  Lyon  v.  Waldo,  36  Mich.  345. 
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Waiver  to  Assert  Defense. 


2.  Waiver  or  Estoppel  to  Assert  Defense  —  a.  WAIVER  —  (i)  In  General.  — 
The  noiu  iiforcement  of  illegal  contracts  being  a  matter  of  public  interest,  a 
party  thereto  cannot,  by  stipulations  either  at  the  time  of  the  execution  of  the 
contract  or  afterwards,  waive  his  right  to  set  up  the  defense  of  illegality  in  any 
action  thereon  by  the  other  party.  The  same  rule  of  public  policy  which  for- 
bids the  execution  of  the  contract  forbids  the  giving  of  a  quasi  validity  thereto 
by  the  waiver  of  such  defense.1 

(2)  Failure  to  Rely  on  Illegality  as  a  Defense.  —  In  pursuance  of  this  rule 
the  defendant,  when  sued  upon  an  illegal  contract,  may  set  up  the  defense  of 
illegality  though  such  defense  was  not  specifically  pleaded.2  Some  statutes, 
however,  expressly  require  the  defense  of  illegality  to  be  specially  pleaded.3 


Missouri.  —  McDearmott  v.  Sedgwick,  140 
Mo.  172;  Sprague  v.  Rooney,  104  Mo.  349, 
overruling  82  Mo.  493. 

New  Hampshire.  —  Beach  v.  Kezar,  I  N.  H. 
185;  Hill  v.  Spear,  50  N.  H.  253,  9  Am.  Rep. 
205. 

New  Jersey.  —  Hope  v.  Linden  Park  Blood 
Horse  Assoc.,  58  N.  J.  L.  627,  55  Am.  St.  Rep. 
614;  Smith  v.  Applegate,  23  N.  J.  L.  352. 

New  York.  —  Nellis  v.  Clark,  20  Wend.  (N. 
Y.)  24;  Barton  v.  Port  Jackson,  etc.,  Plank 
Road  Co.,  17  Barb.  (N.  Y.)  397;  Leonard  v. 
Poole,  114  N.  Y.  371,  11  Am.  St.  Rep.  667; 
National  Harrow  Co.  v.  Bement,  21  N.  Y. 
App  Div.  290. 

Ohio.  — Jacobs  v.  Mitchell,  46  Ohio  St.  601. 

Oregon.  —  Phillips  v.  Thorp,  10  Oregon  494. 

Pennsylvania.  —  Ham  v.  Smith,  87  Pa.  St. 
63;  Bredin's  Appeal,  92  Pa.  St.  241,  37  Am. 
Rep.  677;  Irvin  v.  Irvin,  169  Pa.  St.  529; 
Siephens  v.  Monongahela  Nat.  Bank,  88  Pa. 
St.  157,  32  Am.  Rep.  438. 

Tennessee. — Ohio  L.  Ins.,  etc.,  Co.  v.  Mer- 
chants' Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  I, 
53  Am.  Dec.  742. 

Virginia.  —  Harris  v.  Harris,  23  Gratt.  (Va.) 
737- 

Compare  Dyer  v.  Homer,  22  Pick.  (Mass.) 
253;  Hendrickson  v.  Evans,  25  Pa.  St.  441; 
Evans  v.  Dravo,  24  Pa.  St.  62,  62  Am.  Dec. 
359;  Sickman  v.  Lapsley,  13  S.  &  R.  (Pa.)  224, 
15  Am.  Dec.  596;  Irvin  v.  Irvin,  169  Pa.  St. 
529. 

Prima  Facie  Case  Made  by  Plaintiff.  —  In  Hope 

v.  Linden  Park  Blood  Horse  Assoc.,  58  N.  J. 
L.  627,  55  Am.  St.  Rep.  614,  it  was  held  that 
where  the  plaintiff  makes  out  a  prima  faeie 
case  without  disclosing  the  illegality  of  the 
contract,  the  defendant's  participation,  though 
equally  corrupt  with  that  of  the  plaintiff,  will 
not  preclude  him  from  showing  the  illegality 
of  the  contract. 

Illegality  of  Note.  —  In  Smith  v.  Applegate, 
23  N.  J.  L.  352,  which  was  a  suit  upon  a 
promissory  note,  the  defendants  were  per- 
mitted to  show  the  illegality  of  the  transaction 
of  which  the  giving  of  the  note  was  a  part. 
And  so  in  Nellis  v.  Clark,  20  Wend.  (N.  Y.)  24, 
in  a  suit  upon  a  note,  it  was  held  that  the  de- 
fendant might  produce  proof  of  like  character. 

1.  Cannot  Waive  Defense  of  Illegality  —  Eng- 
land. —  Ribbans  v.  Crickett,  I  B.  &  P.  264. 

United  States.  — Embrey  v.  Jemison,  131  U. 
S.  336;  Oscanyan  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261;  Coppell  v.  Hall,  7 
Wall.  (U.  S.)  542. 

Georgia.  —  Faircloth  v.  De  Leon,  81  Ga.  161. 

Illinois.  — Shenk  v.  Phelps,  6  111.  App.  612. 
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Louisiana.  —  State  v.  Vion,  12  La.  Ann.  688. 
Massachusetts.  —  Cardoze  v.  Swift,  113  Mass. 
25c;  Dunham  v.  Presby,  120  Mass.  285. 
Nebraska.  —  Wilde  v.  Wilde,  37  Neb.  891. 
New  York.  —  Barton  v.  Port  Jackson,  etc., 
Plank  Road  Co.,  17  Barb.  (N.  Y.)  397. 

Compare  Pepper  v.  Haight,  20  Barb.  (N.  Y.) 
429. 

2.  Illegality  Need  Not  Be  Specially  Pleaded  in 
Defense  —  England.  —  Potts  v.  Sparrow,  1  Bing. 
N.  Cas.  594,  27  E.  C.  L.  502;  Irving  v.  McWil- 
liams,  1  N.  Bruns.  Eq.  Rep.  217. 

United  States.  —  Oscanyan  v.  Winchester 
'Repeating  Arms  Co.,  103  U.  S.  266;  Craig  v. 
Missouri,  4  Pet.  (U.  S.)  426. 

Kansas. — Sheldon  v.  Pruessner,  52  Kan. 
579- 

Massachusetts.  —  Libby  v.  Downey,  5  Allen 
(Mass.)  299;  Hulet  v.  Stratton,  5  Cush.  (Mass.) 
539;  Dixie  v.  Abbott,  7  Cush.  (Mass.)  610. 

Michigan.  —  Myers  v.  Carr,  12  Mich.  63; 
Snyder  v.  Willey,  33  Mich.  483. 

Missouri.  —  Tyler  v.  Larimore,  19  Mo.  App. 
445- 

New  York.  —  Edson  v.  Weston,  7  Cow.  (N. 
Y.)  278;  Young  z:  Rummell,  2  Hill  (N.  Y.) 
478,  38  Am.  Dec.  594;  Sill  v.  Rood,  15  Tohns. 
(N.  Y.)  230. 

Pennsylvania. — Johnson  :•.  Hulings,  103  Pa. 
St.  498,  49  Am.  Rep.  131. 

Wisconsin.  —  Wight  v.  Rindskopf,  43  Wis. 
344- 

See,  however,  Kleckley  v.  Leyden,  63  Ga. 
215;  Riech  v.  Bolch,  68  Iowa  526;  Lee  v.  Lee, 
83  Iowa  565;  McDearmott  v.  Sedgwick,  140 
Mo.  172.  overruling  Sprague  v.  Rooney,  104 
Mo.  360;  St.  Louis  Agricultural,  etc.,  Assoc. 
v.  Delano,  £08  Mo.  220;  Musser  v.  Adler,  86 
Mo.  445;  Atchison,  etc.,  R.  Co.  v.  Miller,  16 
Neb.  661;  Wilde  *.  Wilde,  37  Neb.  891;  May 
v.  Burras,  (N.  Y.  City  Ct.  Gen.  T.)  13  Abb.  N. 
Cas.  (N.  Y.)  384;  Pepper  v.  Haight,  20  Barb. 
(N.  Y.)  429;  Barnes  v.  Barnes,  104  N.  Car.  613; 
Mathews  v.  Leaman,  24  Ohio  St.  615. 

3.  Statutory  Provisions  —  England.  —  Potts  v. 
Sparrow,  I  Bing.  N.  Cas.  594,  27  E.  C.  L.  502; 
Triebnerr  v.  Duer,  1  Bing.  N.  Cas.  266,  27  E. 
C.  L.  383;  Boulton  v.  Coghlan,  1  Bing.  N. 
Cas.  640,  27  E.  C.  L.  525;  Martin  v.  Smith,  4 
Bing.  N.  Cas.  436,  33  E.  C.  L.  402;  Macnab  v. 
Johnson,  2  F.  &  F.  293. 

Canada.  —  Clark  v.  Hagar,  22  Can.  Sup.  Ct. 
510. 

Alabama.  —  Collier  v.  Davis,  94  Ala.  456; 
Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  301;  Clay  v. 
Dennis,  3  Ala.  375;  McKeagg  v.  Collehan,  13 
Ala.  828. 

Arkansas.  —  Dickson  v.  Burk,  6  Ark.  412, 
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(3)  Duty  of  Court  Sua  Spout e  to  Take  Notice  of  Illegality.  — And  when  the 
defendant  does  not  set  up  the  defense  of  illegality,  but  such  illegality  appears 
from  the  case  as  made  by  either  the  plaintiff  or  the  defendant,  it  becomes  the 
duty  of  the  court  sua  sponte  to  refuse  to  entertain  the  action.1 

b.  Estoppel.  —  So,  also,  validity  cannot  be  given  to  an  illegal  contract 
through  any  principle  of  estoppel,  or  the  defendant,  in  an  action  thereon,  pre- 
cluded under  such  principle  from  setting  up  the  defense  of  illegality.2 
A  party  must  first  be  in  a  position  to  assert  a  right  before  he  can  maintain  it 
by  estoppel.3 

3.  Evidence  —  a.  Admissibility  of  Parol  Evidence  to  Show  Illegal- 
ity of  Written.  Contract.  —  It  seems  that  the  general  rule  that  parol  evi- 
dence is  inadmissible  to  contradict,  vary,  or  add  to  a  written  contract  4  does 
not  preclude  the  admissibility  of  such  evidence  to  show  the  illegality  of  a  con- 
tract. In  such  a  case  the  evidence  is  not  admitted  to  vary  or  control  the  con- 
tract, but  to  show  that  in  contemplation  of  law,  in  consequence  of  the  proven 
illegality,  no  contract  at  all  ever  had  any  existence;  that  it  was  void  ab  initio* 


44  Am.  Dec.  521;  Cheney  v.  Higginbotham,  10 
Ark.  273. 

Iowa.  —  Levi  v.  McCraney,  1  Morr.  (Iowa)  91. 

Kentucky.  — Coyle  v.  Fowler,  3  J.  J.  Marsh. 
(Ky.)  472;  Coleman  v.  Harper,  I  A.  K. 
Marsh.  (Ky.)  602;  Harrison  v.  Wilson,  2 
A.  K.  Marsh.  (Ky.)  547. 

Massachusetts.  — Cardoze  v.  Swift,  113  Mass. 
250;  Cook  v.  Coyle,  113  Mass.  252;  Cassidy 
v.  Farrell,  109  Mass.  397;  Granger  v.  Ilsley,  2 
Gray  (Mass.)  521;  Bradford  v.  Tinkham,  6 
Gray  (Mass.)  494;  Libby  v.  Downey,  5  Allen 
(Mass.)  299;  Goss  v.  Austin,  n  Allen  (Mass.) 
525- 

1.  Duty  of  Court  to  Dismiss  Action  on  Illegal 
Contract  —  England.  —  Scott  v.  Brown,  (1892)  2 
Q.  B.  724;  Ribbans  v.  Crickett,  I  B.  &  P.  264; 
Evans  r.  Richardson,  3  Meriv.  469. 

United  States. — Oscanyan  v.  Winchester 
Repeating  Arms  Co.,  103  U.  S.  261. 

California.  —  Prost  v.  More,  40  Cal.  347; 
Morrill  Nightingale,  93  Cal.  452,  27  Am.  St. 
Rep.  207;  Kreamer  z:  Earl,  91  Cal.  112. 

Louisiana.  —  Fabacher  v.  Bryant,  46  La. 
Ann.  820;  Schmidt  v.  Barker,  17  La.  Ann.  261, 
87  Am.  Dec.  527;  Bowman  v.  Gonegal,  19  La. 
Ann.  328,  92  Am.  Dec.  537;  Davis  v.  Caldwell, 
2  Rob.  (La.)  271. 

Massachusetts.  —  Dunham  v.  Presby,  120 
Mass.  285;  Cook  v.  Coyle,  113  Mass.  252; 
Cardoze  v.  Swift,  113  Mass.  250;  Claflin  v.  U. 
S.  Credit  System  Co.,  165  Mass.  501,  52  Am. 
St.  Rep.  528. 

Michigan.  —  Richardson  v.  Buhl,  77  Mich. 
632. 

Nebraska. — Wilde  v.  Wilde,  37  Neb.  891; 
Wilson  v.  Parrish,  52  Neb.  6. 

Pennsylvania.  —  Fowler  v.  Scully,  72  Pa.  St. 
456,  13  Am.  Rep.  699. 

Texas.  —  Keith  v.  Fountain,  3  Tex.  Civ. 
App.  391. 

Wisconsin.  —  Wight  v.  Rinrlskopf,  43  Wis. 
344- 

Consent  of  Parties  to  Enforcement  of  Illegal  Con- 
tract. —  In  Wilde  v.  Wilde,  37  Neb.  891,  it  was 
held  that  whenever  it  appears  from  the  evi- 
dence that  the  cause  of  action  rested  upon  an 
agreement  contra  bonos  mores,  the  court  will,  of 
its  own  motion,  refuse  to  enforce  the  agree- 
ment, even  though  both  parties  should  assent 
to  its  enforcement. 


Payment  into  Court.  —  In  Ribbans  v.  Crickett, 
1  B.  &  P.  264,  the  court  took  notice  of  the  ille- 
gality of  the  contract  on  which  the  action  was 
brought,  although  the  defendant  paid  into 
court  an  amount  which  he  acknowledged  was 
owing  by  him  in  the  contract.  Eyre,  C.  J., 
said:  "  With  regard  to  the  money  paid  into 
court,  it  is  to  be  observed  that  such  payment 
is  only  an  admission  of  a  legal  demand,  and 
we  cannot  allow  it  to  be  applied  to  an  illegal 
account." 

Investigation  Ordered  by  Court  as  to  Illegality 
of  Contract. —  In  Kreamer  v.  Earl,  91  Cal.  112, 
it  was  held  that  though  neither  party  to  an  ac- 
tion on  a  contract  objects  to  the  illegality  of 
the  contract,  still,  if,  in  the  introduction  of  evi- 
dence in  the  case,  a  fact  is  disclosed  which 
indicates  that  the  contract  is  against  public 
policy,  the  court  should,  of  its  own  motion,  in- 
stigate an  inquiry  in  regard  thereto. 

2.  Estoppel  —  United  Slates.  —  Pullman's  Pal- 
ace Car  Co.  r.  Central  Transp.  Co.,  171  U.  S.  138. 

California.  —  Matter  of  True,  120  Cal.  352. 
Illinois.  —  Durkee  v.  People,  155  III.  354, 
affirming 53  111.  App.  396. 

Indiana.  —  Brown  v.  Columbus  First  Nat. 
Bank,  137  Ind.  655. 
Iowa.  —  Langan  v.  Sankcy,  55  Iowa  52. 
Kansas.  —  Flersheim  v.  Cary,  39  Kan.  178. 
Massachusetts.  —  Hardy  v.  Smith,  136  Mass. 
328. 

Michigan.  —  Robinson  v.  Patterson,  71  Mich. 
141. 

New  York.  —  Wheeler  v.  Wheeler,  5  Lans. 
(N.  Y.)  355- 

See  also  the  title  GAMBLING  Contracts,  vol. 
14.  P-  651. 

3.  See  the  title  ESTOPPEL,  vol.  n,  p.  385. 

4.  See  the  title  Parol  Evidence. 

5.  Parol  Evidenco  Held  Admissible  to  Prove  Ille- 
gality in  Written  Contract  —  England.  —  Paxton 
v.  Popbam,  9  East  416;  Collins  v.  Blantern,  2 
Wils.  C  PI.  341;  Cooper  v.  Southgate,  63  L.  J. 
Q.  B.  670. 

Georgia.  —  Dixon  v.  Edwards,  48  Ga.  142. 
loira.  —  Lyons  First  Nat.  Bank  v.  Oskaloosa 
Parking  Co.,  66  Iowa  41. 

Kentucky.  —  Murphy  v.  Trigg,  t  T.  B.  Mon. 
(Ky.)  73;  Kcnturky  Flour  Co.  v.  Smith,  14  Ky. 
L.  Rep.  237;  Beadles  v.  McElrath,  8^  Ky.  230; 
Fenwick  v.  Ratliff,  6  T.  B.  Mon.  (Ky.)  154. 
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Definitions. 


b.  Presumption  and  Burden  and  Quantum  of  Proof.  —  Where  a  con- 
tra, i  is  fair  on  its  face,  the  presumption  of  course  is  in  favor  of  its  legality,1 
and  the  burden  of  proving  that  the  consideration  thereof  was  illegal,  or  that 
the  contract  was  illegal  for  any  other  reason,  is  upon  the  party  asserting  such 
illegality;  a  and  to  sustain  such  a  defense  it  has  been  held  that  the  illegality 
must  be  clearly  shown.3 


ILLEGAL  FEES.  —  See  the  title  EXTORTION,  vol.  12,  p.  576,  and  the  refer- 
ences there  given. 

ILLEGAL  GAMING.  —  See  the  titles  Gambling  Contracts,  vol.  14,  p.  576; 
Gaming,  vol.  14,  p.  664. 

ILLEGAL,  ILLEGALITY,  ILLEGALLY.  —  See  note  4. 


Louisiana.  —  Lazare  v.  Jacques,  15  La.  Ann. 
599;  Fletcher's  Succession,  11  La.  Ann.  59. 

Maryland.  —  Stewart  v.  Schall,  65  Md.  289, 
57  Am.  Rep.  327. 

Massachusetts.  —  Russell  v.  De  Grand,  15 
Mass.  35. 

Mississippi.  —  Newsom  v.  Thighen,  30  Miss. 
414- 

Alissouri.  —  Sumner  v.  Summers,  54  Mo. 
340;  Bick  v.  Seal,  45  Mo.  App.  475;  Kent  v. 
Miltenberger,  13  Mo.  App.  503;  Jones  v. 
Shale,  34  Mo.  App.  302;  Buckingham  v.  Fitch, 
18  Mo.  App.  91;  Sprague  v.  Rooney,  104  Mo. 
349,  overruling  Sprague  v.  Rooney,  82  Mo.  493, 
52  Am.  Rep.  383. 

New  York.  —  Cassard  v.  Hinman,  6  Bosw. 
(N.  Y.)  8;  Bell  v.  Leggett,  7  N.  Y.  176;  Gray  v. 
Hook,  4  N.  Y.  449;  Brown  v.  Brown,  34  Barb. 
(N.  Y.)  533- 

Pennsylvania. — Chamberlain  v.  M'Clurg,  8 
W.  &  S.  (Pa.)  31;  Sampson  v.  Cresson.  6 
Phila.  (Pa.)  229,  24  Leg.  Int.  (Pa.)  132. 

Rhode  Island.  —  Martin  v.  Clarke,  8  R.  I.  389. 

Texas.  —  Donley  v  Tindall,  32  Tex.  43,  5 
Am.  Rep.  234;  Glenn  v.  Mathews,  44  Tex.  400. 

Compare  Irvin  v.  Irvin,  169  Pa.  St.  529. 

See  the  titles  Consideration,  vol.  6,  p.  765; 
Gambling  Contracts,  vol.  14,  p.  617. 

1.  Presumption  in  Favor  of  Legality  —  Eng- 
land. —  Sissons  v.  Dixon,  5  B.  &  C.  758,  12  E. 
C.  L.  371;  Lightbone  v.  Weeden,  I  Eq.  Cas. 
Abr.  24,  par.  7. 

United  States.  — Joy  v.  Glidden  Varnish  Co., 
83  Fed.  Rep.  90. 

Connecticut.  —  Smith  v.  Delaney,  64  Conn. 
264,  42  Am.  St.  Rep.  181. 

Kansas.  —  McBratney  v.  Chandler,  22  Kan. 
692,  31  Am.  Rep.  213;  Craft  v.  Bent,  8  Kan. 
328. 

Kentucky.  —  Martin  v.  Richardson,  94  Ky. 
183,  42  Am.  St.  Rep.  353;  Bibb  v.  Miller,  II 
Bush  (Ky.)  306. 

Maine.  —  Farnum  v.  Bartlett,  52  Me.  574; 
Scottish  Commercial  Ins.  Co.  v.  Plummer,  7a 
Me.  540. 

Minnesota.  —  White  v.  Western  Assur.  Co., 
52  Minn.  352. 

Mississippi.  —  Clay  v.  Allen,  63  Miss.  426. 

New  Hampshire.  —  Williams  v.  Tappan,  23 
N.  H.  385. 

New  York.  —  Dowley  v.  Schiffer,  (C.  PI. 
Gen.  T.)  13  N.  Y.  Supp.  552. 

Tennessee.  —  Rankin  v.  Craft,  1  Heisk. 
(Tenn.)  711. 

Texas.  —  Tucker  v.  Streetman,  38  Tex.  71. 


2.  Burden  of  Proof — England.  —  Sissons  v. 
Dixon,  5  B.  &  C.  758,  12  E.  C.  L.  371. 

United  States.  — U.  S.  v.  Trans-Missouri 
Freight  Assoc.,  58  Fed.  Rep.  58. 

Kansas.  —  Craft  v.  Bent,  8  Kan.  328;  Mc- 
Bratney v.  Chandler,  22  Kan.  692,  31  Am. 
Rep.  213. 

Massachusetts.  —  Bayley  v.  Taber,  6  Mass. 
451. 

New  York.  —  Harris  v.  White,  81  N.  Y.  532. 
North  Carolina.  —  Brown  v.  Kinsey,  81  N. 
Car.  245. 

Immoral  Consideration  of  Bend.  —  In  Brown  v. 
Kinsey,  81  N.  Car.  245,  it  was  held,  in  an  ac- 
tion on  a  bond,  the  consideration  of  which  was 
not  expressed,  that  (he  burden  of  proving  that 
it  was  based  on  an  immoral  consideration  was 
upon  the  obligor. 

3.  Quantum  of  Proof. —  Hertz  v.  Wilder,  10 
La.  Ann.  199,  per  Buchanan,  J. 

In  Brown  v.  Kinsey,  81  N.  Car.  245,  an  ac- 
tion was  brought  upon  a  bond,  and  the  defend- 
ant  set  up  the  defense  that  it  was  based  on  an  ; 
immoral  consideration.  In  regard  to  this  de- 
fense the  court  said  that  the  plaintiff  was  en- 
titled to  recover  "unless  the  defendant  showed 
the  immoral  consideration  alleged,  by  evidence 
full  and  complete,  or  by  proof  of  such  facts 
and  circumstances  as  would  reasonably  war- 
rant a  jury  to  find  it  as  a  fact." 

Sale  of  Adulterated  Liquors.  —  Where  a  statute 
prohibited  the  sale  of  adulterated  liquors,  it 
was  held,  in  an  action  upon  a  note  given  for 
the  price  of  liquors,  that  to  constitute  a  defense 
the  proof  of  adulteration  must  be  clear  and 
convincing.  Rothschild  v.  McGrath,  29  Pittsb. 
Leg.  J.  (Pa.)  466. 

Rule  in  Equity.  —  In  order  to  deprive  a  plain- 
tiff of  his  right  to  relief  in  equity,  on  the  ground 
of  illegality  in  the  transaction  in  respect  of 
which  such  relief  is  sought,  there  must  be  such 
a  degree  of  illegality  as  is  free  from  all  doubt. 
Barton  v.  Muir,  L.  R.  6  P.  C.  134. 

4.  Illegally  and  Unlawfully.  —  A  statute  of 
Tennessee  declared  that  "  persons  illegally  vot- 
ing" for  candidates  for  certain  offices  should 
be  "  liable  to  indictment  or  presentment,"  etc. 
The  indictment  in  a  prosecution  under  the  act 
charged  that  the  defendant  "  did  unlawfully 
vote,"  etc.  It  was  held  that  the  fact  that  "  un- 
lawfully "  was  substituted  for  illegally  was  no 
ground  of  objection,  "  as  the  words  are 
synonymous  —  of  precisely  the  same  legal' 
signification."  State  v.  Havnorth,  3  Sneed. 
(Tenn.)  64. 
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Definitions.    ILLEGAL  IMPRISONMENT  —  ILLEGITIMATES.  Definition. 


ILLEGAL  IMPRISONMENT.  —  See  the  titles  FALSE  IMPRISONMENT,  vol. 
12,  p.  719;  Habeas  Corpus,  ante,  p.  125. 

ILLEGAL  MARRIAGE.  —  See  the  title  MARRIAGE. 

ILLEGAL  SALES.  —  See  the  titles  FRAUDULENT  SALES  AND  CONVEY- 
ances,  vol.  14,  p.  210;  Illegal  Contracts,  ante ;  Intoxicating  Liquors; 
Sales  ;  Statute  of  Frauds. 

ILLEGITIMATES.  (See  also  the  titles  BASTARDY,  vol.  3,  p.  871  ;  LEGITI- 
MACY.) —  Illegitimates  are  persons  who  are  begotten  and  born  out  of  lawful 
wedlock. 1 


Highways.  (See  generally  the  title  High- 
ways, ante,  p.  343.)  —  The  New  Jersey  "act 
concerning  roads,"  passed  Feb.  9.  1818, 
enacted  that  the  Court  of  Common  Pleas 
should  not  set  aside  the  proceedings  of  the 
surveyors,  by  whom  ihe  view  was  made  and 
the  necessity  of  the  road  determined,  "  for 
illegality  or  irregularity."  In  a  case  arising 
under  1  his  statute,  the  court  said,  in  regard 
to  this  provision,  that  "  ii  was  intended  that 
mere  informalities  and  irregularities  not  touch- 
ing the  substance  of  the  thing  should  not 
stand  in  the  way  of  a  fair  execution  of  the  law. 
But,  in  order  to  express  this,  terms  are  used 
which,  in  their  strict  sense,  would  not  only  bs 
contradictory  to  one  ariother,  but  also  sub- 
versive of  the  whole  scope  of  the  act  itself. 
*  *  *  The  term  illegality,  therefore,  in  this 
place,  must  necessarily  be  restrained  in  its 
general  sense,  and  be  taken  10  mean  Illegality 
in  matter  of  form  only,  and  not  in  matter  of 
substance."    State  v.  Conover,  7  N.  J.  L.  216. 

Illegal  Conduct.  —  A  statute  provided  that  the 
plaintiff  in  trover  should  give  a  bond  to  be 
answerable  for  all  damages  which  the  defend- 
ant might  sustain  by  any  illegal  conduct.  It 
was  held  that  the  mere  fact  that  the  defendant 
in  trover  had  a  verdict  did  not  constitute  a 
breach  of  the  condition  of  the  bond.  Illegal 
conduct  in  this  case  means  something  which 
the  law  prohibits,  and  the  plaintiff's  conduct 
is  not  illegal  because  he  fails  to  establish  his 
right  of  action.  Brown  v.  Spann,  3  Hill  L.  (S. 
Car.)  324. 

Illegally  and  Unjustly.  —  A  statute  required 
the  execution  of  a  bond  upon  the  issuance  of 
a  distress  warrant  for  payment  of  damages 
sustained  in  case  the  warrant  had  been 
illegally  and  unjustly  sued  out.  It  was  held 
that  the  words  Illegally  and  "  unjustly  "  do 
not  mean  the  same  thing,  and  that  they  must 
both  be  found  in  the  bond  or  the  warrant  will 
be  quashed.  Slay  v.  Milton,  64  Tex.  426; 
Riggins  v.  Ford,  (Tex.)  1  Law  Rep.  354.  So 
in  McTeer  v.  Young,  (Tex.  Civ.  App.  1808)  44 
S.  W.  Rep.  196,  it  was  said:  "  Illegally  and 
'unjustly'  are  not  convertible  terms.  They 
are  not  synonymous,  in  a  legal  sense.  Mr. 
Bouvier defines  illegally  to  mean  '  contrary  to 
law,'  and  '  unjustly  '  as '  that  which  is  against 
the  established  law;  that  which  is  opposed  to 
a  law  which  is  the  test  of  right  and  wrong."  " 

Illegal  Elections.  (See  also  the  title  ELEC- 
TIONS, vol.  10,  pp.  766,  770.) — A  statute  pro- 
vided  that  an  election  contest  should  set  out 
wherein  it  was  claimed  that  the  election  was 
illegal.  It  was  contended  that  the  election  of 
a  disqualified  candidate  did  not  make  the 
election  illegal,  but  the  court  held  that  both 
the  terms  "  contested  elections  "  and  "  undue 
and  illegal  elections  "  were  broad  enough  to 


cover  such  a  case.  Auchenbach's  Case,  5  Pa. 
Co.  Ct.  153. 

Illegal  Assessments.  (See  also  the  title  Tax- 
ation.)—  In  Matter  of  New  York  Catholic 
Protectory,  8  Hun  (N.  Y.)  96,  it  was  said: 
"  The  distinction  is  between  an  erroneous  and 
illegal  assessment.  The  former  is  when  the 
officers  have  power  to  act,  and  err  in  the  ex- 
ercise of  the  power.  The  latter  is  where  they 
have  no  power  to  act  at  all,  and  ii  does  not  aid 
them  to  decide  that  they  have."  See  also 
Chemung  Nat.  Bank  v.  Elmira,  53  N.  Y.  58. 

Illegally  Dealing  —  Intoxicating  Liquors.  —  In 
McKenzie  v.  Day,  (1893)  1  Q.  B.  289,  it  was 
held  that  the  term  "  illegally  dealing,"  as  used 
in  a  statute  regulating  the  sale  of  intoxicating 
liquors,  included  both  buying  and  selling.  See 
generally  the  title  Intoxicating  Liquors. 

Unfair,  Fraudulent,  and  Illegal  as  Synonyms.  — 
See  Eldridge  v.  Phillipson,  58  Miss.  281.  This 
case  was  upon  a  question  of  unfair  preferences 
by  a  debtor. 

Illegal  Importations.  (See  also  the  title  Rev- 
enue Laws.)  —  A  United  States  statute  imposed 
a  forfeiture  of  double  the  value  of  goods  ille- 
gally imported  upon  any  one  knowingly  re- 
ceiving them.  It  was  held  that  the  act  of 
entering  goods  by  false  invoice  came  within 
the  definition  of  an  illegal  importation.  U.  S. 
v.  Jordan,  2  Lowell  (U.  S.)  537. 

Illegal  and  Improper  Conduct.  —  A  statute  re- 
lieved a  town  or  city  of  liability  for  damages 
for  the  destruction  of  a  person's  property  by  a 
mob  where  such  destruction  was  caused  by  his 
illegal  or  improper  conduct.  It  was  held  that 
illegal  in  this  sense  meant  something  unlaw- 
ful or  contrary  to  law.  Chadbourne  v.  New. 
castle,  48  N.  H.  196;  Underhill  v.  Manchester, 
45  N.  II.  214. 

Illegality  means  that  which  lacks  authority 
of  or  support  from  law.  People  v.  Kelly,  I 
Abb.  Pr.  N.  S.(N.Y.)432;  Thompson  v.  Doty. 
72  Ind.  338. 

Illegality  is  properly  predicable  of  radical 
defects  only,  and  signifies  that  which  is  con- 
trary to  the  principles  of  law,  as  distinguish- 
able from  mere  rules  of  proccd  ure.  1 1  denotes 
a  complete  defect  in  the  proceedings.  Exp. 
Kellogg,  6  Vt.  509;  Ex  p.  Mooney,  26  W.  V'a. 
40;  Ex  p.  McKivett,  55  Ala.  236. 

1.  Illegitimates. —  2  Kent's  Com.  208;  Miller 
v.  Miller,  18  Hun  (N.  Y.)  507;  Miller  v.  Ander- 
son, 43  Ohio  St.  476. 

illegitimate  is  not  a  term  confined  to  any 
particular  class  of  bastards.  It  includes  every 
child  born  out  of  lawful  wedlock,  irrespective 
of  the  character  of  the  connection  to  which  it 
owes  its  birth.  For  example,  a  child  owing 
its  birth  lo  an  atlultcrous  intercourse  is  just 
as  properly  denominated  illegitimate  as  a 
child  begotten  by  an  unmarried  man  upon  an 
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ILL  FAME— ILL  REPUTE. 


Definitions. 


ILL  FAME.  —  See  the  title  Disorderly  Houses,  vol.  9,  p.  508. 
ILLICIT.  — •  The  word  "  illicit "  means  that  which  is  unlawful  or  forbidden 
by  law.1 

ILLICIT  COHABITATION.  —  See  the  titles  Adultery  (as  a  Crime),  vol.  1, 
p.  746;  Lkwd  and  Lascivious  Cohabitation  and  Conduct. 

ILLITERATE.  —  Illiterate  means  unlettered;  ignorant  of  letters  or  books; 
untaught ;  unlearned  ;  uninstructed  in  science.8 

ILLNESS.  —  See  note  3. 

ILL  REPUTE.  —  See  note  4. 


unmarried  woman.  Gera  v.  Ciantar,  57  L.  T. 
N.  S.  818. 

In  Brown  v.  Belmarde,  3  Kan.  52,  it  was 
said:  "All  Ihe  books  say  that  children  born 
out  of  lawful  wedlock  are  illegitimate;  and  it 
was  wholly  immaterial  whether  the  parents 
had  sought  to  unite  themselves  in  a  marriage 
which  was  void  [as  where  one  of  the  parties 
had  a  spouse  living]  or  had  wholly  ignored 
every  pretense  of  marriage." 

By  a  statute  of  New  York  it  was  enacted 
that  "  children  and  relatives  who  are  illegiti- 
mate shall  not  be  entitled  to  inherit  "  real 
estate.  A  and  B  had  a  bastard  child.  Sub- 
sequently to  the  birth  of  the  child,  while  they 
were  domiciled  in  -Pennsylvania,  the  child 
being  a  minor  and  residing  with  them,  they 
were  married.  By  this  marriage,  according 
to  the  laws  of  Pennsylvania,  the  bastard  be- 
came entitled  to  all  the  rights  and  privileges 
of  children  begotten  and  born  in  lawful  wed- 
lock. Afterwards  the  parents  and  child  re- 
moved to  New  York,  where  they  continued  to 
reside  up  to  the  time  of  the  father's  death. 
He  died,  seized  of  real  estate  in  the  state  of 
New  York,  intestate.  In  an  action  of  eject- 
ment brought  by  the  child  to  recover  the  said 
real  estate,  it  was  held  that,  having  been  born 
out  of  lawful  wedlock,  he  was  illegitimate 
within  the  meaning  of  the  statute  above 
quoted;  and  that,  therefore,  he  had  no  title  to 
the  land  in  dispute.  Miller  v.  Miller,  18 
Hun  (N.  Y.)  507.  See  also  the  title  Succes- 
sion. 

1.  Rex  v.  Kalailoa,  4  Hawaii  41;  State  v. 
Miller,  60  Vt.  92. 

Illicit  Connection. —  In  State  v.  King,  9  S. 
Dak.  628,  it  was  held  that  the  words  "  illicit 
connection  "  as  employed  in  a  statute  defining 
seduction  were  equivalent  to  "  sexual  inter- 
course."   See  also  the  title  Seduction. 

Illicit  Trade.  (See  also  the  title  Marine  In- 
surance.)—  A  condition  was  annexed  to  a 
marine  insurance  policy  freeing  the  assurer 
from  any  loss  which  might  arise  in  conse- 
quence of  the  vessel  having  been  engaged  in 
an  illicit  trade.  It  was  held  that  illicit  trade 
is  that  which  is  made  unlawful  by  the  laws  of 
a  country  where  it  is  to  be  carried  on,  and  that 
trade  which  the  officers  of  the  government  may 
choose  to  designate  as  illicit  to  suit  their  own 
purposes  cannot  be  recognized  as  such  by  the 
tribunals  of  other  countries.  Thompson  v. 
Mississippi  M.  &  F.  Ins.  Co.,  2  La.  237. 

2.  Carroll's  Succession,  28  La.  Ann.  390. 
Nuncupative  Wills.  —  A  statute  provided  that 

a  testator  must  sign  his  name  unless  he  de- 
clares that  he  knows  not  how,  or  is  not  able 
to  sign  it.  It  was  held  that  the  statement  that 
the  testatrix,  being  illiterate,  had  made  her 
mark,  was  not  sufficient.     The  court  said: 


"  We  meet  every  day  with  persons  who  are 
illiterate  and  who  can  sign  their  names.  See 
the  example  cited  by  Bouvier  under  the  verbo 
illiterate.  '  To  induce  an  illiterate  man,  by 
false  representations  and  false  reading,  to  sign 
a  note  for  a  greater  amount  than  that  agreed 
on,  is  indictable  as  a  cheat.'  "  Carroll's  Suc- 
cession, 28  La.  Ann.  390.  See  also  the  title 
Nuncupative  Wills. 

3.  Illness  — -  Temporary  Indisposition  —  Life 
Insurance.  (See  also  the  title  Life  Insurance.) 
—  In  Billings  v.  Metropolitan  L.  Ins.  Co.,  70 
Vt.  482,  it  was  said:  "Illness,  as  used, 
means  a  disease  or  ailment  of  such  a  charac- 
ter as  to  affect  the  general  soundness  and 
healthfulness  of  the  system  seriously,  and  not 
a  meie  temporary  indisposition,  which  does 
not  tend  to  undermine  and  weaken  the  con- 
stitution of  the  insured.  The  evidence  tended 
to  show  that  '  acute  gastritis '  might  mean 

*  bellyache,'  caused  by  slight  indigestion  re- 
sulting from  overeating,  and  was  of  short 
duration,  and  in  no  sense  dangerous."  See 
also  Goucher  v.  Northwestern  Traveling  Men's 
Assoc.,  20  Fed.  Rep.  596. 

Illness  is  a  word  which  may  include  prop- 
erly an  attack  of  a  less  grave  and  serious  char- 
acter than  disease.  An  illness  may  be  slight 
or  severe.  In  either  case  it  is  an  illness. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Union  Trust 
Co.,  112  U.  S.  259. 

Pregnancy.  —  The  statute  11  &  12  Vict.,  c. 
42,  §  17,  provides  that  if,  upon  the  trial  of  any 
person  accused  of  an  indictable  offense,  "  it 
shall  be  proved,  by  Ihe  oath  or  affirmation  of 
any  credible  witness,  that  any  person  whose 
deposition  shall  have  been  taken  "  in  a  cer- 
tain prescribed  way  by  the  justice  of  the  peace 
upon  the  commitment  of  the  prisoner  is  "  so 
ill  as  not  to  be  able  to  travel,    *    *    *  then 

*  *  *  it  shall  be  lawful  to  read  such  de- 
position as  evidence  in  such  prosecution." 
In  Reg.  v.  Wellings,  3  Q.  B.  D.  426,  it 
was  held  that  pregnane)'  may  be  an  illness, 
within  the  statute.  It  was  contended  by  coun- 
sel for  the  prisoner  that  pregnancy  is  not  an 
illness  or  disease,  but  a  natural  condition; 
and  that,  therefore,  although  the  witness  might 
have  been,  in  fact,  unable  to  travel,  such  in- 
ability was  not  within  the  statute.  See  also 
the  title  Depositions,  vol.  9,  p.  355. 

Paralysis  —  Nervousness. —  Under  the  above 
statute  paralysis  of  speech  has  been  held  to 
constitute  an  illness.  Reg.  v.  Cockburn,  26 
L.  J.  M.  C.  136.  But  mere  nervousness  is  not 
an  illness.    R.  v.  Farrell,  38  J.  P.  390. 

4.  Ill  Repute.  (See  the  title  Libel  and  Slan- 
der.)—  Chatging  a  woman  with  being  a 
woman  of  ill  repute  merely  has  been  held  not 
actionable  per  se.  Burke  v.  Stewart,  Si  111. 
App.  507. 
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Definitions. 


ILLUMINATING  OIL.  —  See  Oil  and  the  references  there  given. 
ILLUSION.  —  See  the  title  INSANITY. 
ILLUSIVE.  —  Sec  note  i. 

ILLUSORY  APPOINTMENT.  —  See  the  title  Appointment,  vol.  2,  p.  475. 
ILL  WILL.  —  See  the  titles  MALICE;  MURDER  AND  MANSLAUGHTER. 
IMAGE.  —  See  note  2. 

IMBECILE  —  IMBECILITY.  (See  the  titles  INSANITY;  TESTAMENTARY 
Capacity.)  —  An  imbecile  is  defined  as  one  destitute  of  strength,  either  of 
body  or  mind;  one  who  is  weak,  feeble,  impotent,  decrepit.  Imbecility 
is  defined  as  the  quality  of  being  imbecile;  feebleness  of  body  or  mind.3 

IMBED.  —  The  word  "  imbed  "  does  not  necessarily  imply  entire  inclosure 
or  complete  immersion.  It  is  defined  as  meaning  to  sink  or  lay  as  in  a  bed; 
to  deposit  as  in  a  partly  inclosing  mass,  as  of  earth.4 

IMITATION.  —  See  the  title  PATENTS. 

IMITATION  BUTTER.  —  See  OLEOMARGARINE,  and  the  title  ADULTER- 
ATION, vol.  1,  p.  740. 

IMMATERIAL.  —  See  note  5. 


1.  Illusive.  —  The  legislature  may,  without 
infringing  upon  the  constitutional  interdict 
against  special  laws,  subdivide  cities  for  the 
purposes  of  legislation,  either  by  creating  the 
subdivision  in  the  same  law  that  declares 
the  legislative  will  with  respect  to  it,  or  by  re- 
ferring for  that  purpose  to  a  general  legislative 
classification  previously  made.  Whether,  in 
either  case,  the  legislation  presents  a  subject 
for  judicial  control,  depends  upon  whether 
the  classification  be  substantial  or  illusive. 
"  Substantial,"  in  this  sense,  means  that  the 
limitation  is  incidentally  consequent  upon  the 
character  of  the  legislative  provision;  illusive, 
that  the  selection  is  extraneous  from  it.  Such 
illusiveness  lesults  equally  when  a  classifica- 
tion is  created  with  "  a  view  of  escaping  the 
constitutional  restriction  "  and  when  one  is 
adopted  that  has  a  like  result.  Foley  v.  Ho- 
boken,  61  N.  J.  L.  478.  See  generally  the 
titles  Municipal  Corporations;  Statutes. 

2.  Image.  —  Image  means  "  anything  made, 
framed,  figured,  or  fashioned,  graved,  carved, 
or  painted  in  imitation,  likeness,  or  represen- 
tation; a  semblance  or  resemblance,  picture, 
or  copy;  a  figure,  statue,  or  effigy."  Boyd  v. 
Phillpotts,  L.  R.  4  A.  &  E.  361. 

3.  Imbecility.  —  Webster's  Diet.;  Campbell 
v.  Campbell,  130  111.  477. 

In  Messenger  v.  Hliss,  35  Ohio  St.  592,  it 
was  said  lhat  "  infirmity  of  mind,  termed 
imbeeinty,  as  distinguished  from  idiocy  or 
lunacy,  is  usually  incident  to  extreme  age, 
and  is  generally  the  result  of  a  gradual  decay 
of  the  mental  faculties." 

The  word  "  insanity  "  will  include  Imbecil- 
it)/.  Ross  v.  Todd,  4  Ohio  Cir.  Ct.  I,  2  Ohio 
Cir.  Dec.  385. 

Corporal  Imbecility.  —  A  wife's  petition  for 
divorce  alleged  that  at  the  time  of  the  mar- 
riage the  respondent  was,  "  ever  since  has 
been,  and  still  is,  laboring  under  a  corporal 
imhrriiity,  and  never  has  had,  or  attempted 
to  have,  sexual  intercourse  with  ihe  petitioner, 
although,"  etc.  It  was  held  that,  in  order  for 
a  wife  10  get  a  divorce  on  the  ground  of  im- 
potency  to  consummate  the  marriage  in  the 
husband,  it  is  necessary  to  show  an  impo- 
tency  confirmed  and  incurable;  that  the  term 
"  corporal  imbeellity  "  docs  not,  a  ti  In  mini, 


import  such  an  impotency;  and  that,  there- 
fore, the  petition  was  insufficient.  Ferris  v. 
Ferris,  8  Conn.  166.    See  the  title  Marriage. 

4.  Palmer  Pneumatic  Tire  Co.  v.  Lozier,  84 
Fed.  Rep.  667.    This  was  a  patent  case. 

5.  Immaterial  Issue.  (See  ENCYC.  of  Pl.  and 
Pr.,  titles  Scandal  and  Impertinence;  Sham 
and  Frivolous  Pleadings.)  —  An  immaterial 
issue  is  one  that  will  not  determine  the  con- 
troversy. Garrard  v.  Willet,  4  J.  J.  Marsh. 
(Ky.)  629. 

In  Thompson  v.  People,  23  Wend.  (N.  Y.) 
598,  it  was  said:  "According  to  repeated  and 
unshaken  decisions  from  early  times,  and 
often  recognized  in  our  courts,  '  an  imma- 
terial issue  is  when,  upon  verdict,  the  court 
cannot  know  how  to  give  judgment,  whether 
for  plaintiff  or  defendant.'    I  Lev.  22." 

Immaterial  Averments.  (See  also  Encyc.  OF 
Pl.  and  Pr.,  titles  Scandal  and  Imperti- 
nence; Surplusage.) — In  Thrasher  v.  Ely,  2 
Smcd.  &  M.  (Miss.)  150,  it  was  said.  "An 
immaterial  averment  is  a  statement  of  un- 
necessary particulars  in  connection  with,  and 
as  descriptive  of,  what  is  material."  See  also 
Pharr  v.  Heck,  3  Ala.  245. 

Immaterial  and  Impertinent  Distinguished.  — 
In  Grubb  v.  Mahoning  Nav.  Co.,  14  Pa.  St. 
305,  it  was  said:  "  Bui  though  the  courts 
have  followed  the  established  rule,  they  have 
recognized  a  distinction  between  Immaterial 
and  impertinent  averments  which  has  greatly 
narrowed  the  circle  of  its  operation,  imma- 
terial matter,  which  must  be  proved,  is  lhat 
which  enters  into  the  foundation  of  the  action 
though  the  plaintiff  might  have  succeeded 
without  stating  it.  As,  for  instance,  where 
occupancy  is  sufficient  to  sustain  the  action, 
and  the  plaintiff  falsely  avers  a  particular 
estate  or  interest  in  the  land;  or  where  he 
needlessly  undertakes  to  recite  part  of  a  deed 
on  which  the  action  is  founded,  and  misrecites 
it;  and,  again,  if  he  set  forth  a  judgment  on 
which  a  fi.  fa.  is  founded,  although  it  would 
have  been  sufficient  to  set  forth  the  fi.  fa. 
alone,  he  shall  beheld  to  prove  the  judgment. 
Bristnw  v.  Wright,  2  Dougl.  667;  Winn  v. 
White,  2  W.  Bl.  842;  Savage  v.  Smith,  2  W. 
Bl.  IIOI.  But  if  the  matter  introduced  have 
no  necessary  connection  with  the  action,  and 
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IMMEDIATE  —  IMMEDIATELY.  (See  also  the  titles  REASONABLE  TlME; 
Sa]  i  S.)—  I  lie'  word  "  immediate  "  means  having  nothing'  intervening,  either 
as  to  place,  time,  or  action.  The  word  "immediately"  means  instantly; 
directly;  without  delay;  forthwith;  just  now.1     Immediate  signifies  that 


would  be  stricken  out  on  motion,  it  is  deemed 
impertinent  and  need  not  be  proved.  It  is 
sometimes  difficult  to  distinguish  between 
what  is  Immaterial  and  that  which  is  merely 
impertinent.  Yet,  as  the  modern  inclination  of 
courts  is  not  to  insist  stringently  upon  rules 
which  are  not  founded  in  some  reason  or  some 
overruling  policy,  I  think  it  may  be  safely 
assumed  that  where  there  is  doubt  of  the  char- 
acter of  an  averment,  it  is  besi  to  class  it  with 
those  subject  to  rejection  as  surplusage." 

1.  Instantly,  Directly,  etc. — Streeter  z\  Streeter, 
43  111.  165;  Bailey  v.  Com.,  n  Bush  (Ky.)6go; 
Elliott  v.  Keith,  32  Mo.  App.  585;  Missouri, 
etc.,  R.  Co.  v.  Lyons,  (Tex.  Civ.  App.  1899) 
53  S.  W.  Rep.  97. 

immediately  means  without  the  intervention 
of  any  other  cause  or  event;  instantly. 
Bondurant  v.  Sibley,  29  Ala.  571,  in  which 
case  it  was  held  that  an  averment  that  the  pur- 
chaser immediately  thereafter,  with  the  con- 
sent of  the  vendor,  took  possession  of  the  land 
was  a  sufficient  averment  that  the  vendor  de- 
livered possession  to  the  purchaser  without 
suit. 

"Worcester  *  *  *  defines  immediately, 
first,  without  the  intervention  of  any  other 
cause  or  event  —  opposed  to  '  mediately;  '  sec- 
ond, instantly,  directly,  without  delay,  forth- 
with, just  now.  Immediately  implies  without 
any  interposition  of  other  occupation;  in- 
stantly, or  instantaneously,  in  an  instant,  or 
without  any  intervention  of  time;  directly, 
without  any  division  of  attention."  Streeter 
v.  Streeter,  43  111.  165. 

Directly.  —  The  statute  9  Geo.  IV.,  c.  31,  em- 
powers the  justices  to  commit,  upon  a  convic- 
tion for  an  assault,  if  the  fine  and  costs  shall 
not  be  paid,  either  immediately  after  the  con- 
viction or  within  such  period  as  the  justices 
shall  at  the  time  of  the  conviction  appoint. 
In  Arnold  v.  Dimsdale,  2  El.  &  Bl.  580,  75 
E.  C.  L.  580,  Coleridge,  J,,  said:  "  Here  the 
justices  have  ordered  immediate  payment; 
that  must  mean  '  directly.'  If  not,  we  should 
be  holding  that  the  word  immediate  necessa- 
rily means  '  within  some  limited  time.'  " 

immediately  and  Practicably.  —  A  agreed  to 
deliver  up  certain  premises  to  B  immediately. 
The  trial  court  told  the  jury  that  the  word 
immediately  as  used  in  this  contract  meant  as 
soon  as  could  practicably  be  done.  It  was 
held  that  the  instruction  was  erroneous;  that 
"  practicably  "  contemplates  action  much  less 
speedy  than  immediately,  and  the  interven- 
tion of  many  things  not  contemplated,  it  would 
seem,  by  the  use  of  the  latter  word.  "  They 
are  not  convertible  words,"  said  the  court, 
"  for  while  immediately  includes  '  practi- 
cably,' the  latter  does  not  include  the  former, 
and  they  are  not  synonymous."  Streeter  v. 
Streeter,  43  111.  165. 

Immediately  and  Forthwith.  (See  also  Forth- 
with, vol.  13,  p.  1157.) — In  Reg.  v.  Justices, 
4  Q.  B.  D.  471,  Cockburn,  C.  J.,  said:  "  The 
words  '  forthwith  '  and  immediately  have  the 
same  meaning.    They  are  stronger  than  the 


expression  '  within  a  reasonable  time,'  and 
imply  prompt,  vigorous  action,  without  any 
delay,  and  whether  there  has  been  such  action 
is  a  question  of  fact,  having  regard  to  the  cir- 
cumstances of  the  particular  case."  See  also 
Rex  v.  Justices,  5  Dowl.  &  R.  588,  16  E.  C.  L. 
243;  Reg.  v.  Aston,  19  L.  J.  M.  C.  236;  State 
v.  Ripley  Co.,  9  Ind.  312;  Gates  v.  Knosby, 
107  Iowa  239, 

Contract.  —  In  Woods  v.  Miller,  55  Iowa  168, 
it  was  held  that  where  a  contract  was  to  be 
performed  immediately,  evidence  to  excuse 
delay  in  performance  was  inadmissible.  See 
also  Streeter  v.  Streeter.  43  111.  165. 

"About  to  remove  "  from  the  state,  in  an  at- 
tachment statute,  is  not  synonymous  with  an 
intention  to  make  "  an  immediate  removal." 
Elliott  v.  Keith,  32.  Mo.  App.  579. 

Immediate  in  the  Sense  of  Without  Anything 
Intermediate.  —  Ferguson  v.  State,  49  Ind.  34. 
This  was  upon  an  instruction  in  a  homicide 
case,  as  to  cooling  time,  where  the  trial  court 
said  that  the  fatal  blow  must  follow  the  prov- 
ocation immediately,  to  reduce  murder  to 
manslaughter.  The  appellate  court  held  the 
instruction  to  be  error.  This  case  was  ap- 
proved in  State  v.  Yarborough,  39  Kan.  581. 
See  also  the  title  Murder  and  Manslaughter. 

Immediate  Payment  in  Contract  for  Sale  of  Real 
Estate.  —  A  contract  for  the  sale  of  land  that 
provides  that  a  certain  portion  of  the  purchase 
money  shall  be  paid  immediately  imports  only 
that  such  payment  shall  be  prompt  in  contra- 
distinction to  a  credit  payment.  A  tender  of 
such  portion  of  the  purchase  money,  there- 
fore, without  any  unreasonable  delay,  is  suffi- 
cient under  the  contract.  Fitzhugh  v.  Jones, 
6  Munf.  (Va.)  83.  But  see  Bruner  v.  Wheaton, 
46  Mo.  367,  where  immediate  payment  or  pay- 
ment down  in  such  a  contract  was  held  to 
mean  payment  at  the  time  when  the  deed  is 
made  out  and  executed.  See  generally  the 
titles  Payment;  Vendor  and  Purchaser. 

Next  Day. —  A  statute  required  an  affidavit 
on  appeal  to  be  filed  immediately  upon  ren- 
dition of  judgment.  It  was  held  that  an  affi- 
davit filed  on  the  next  day  was  too  late.  St. 
Louis  v.  R.  J.  Gunning  Co.,  138  Mo.  347, 
citing  Waggett  v.  Shaw,  3  Campb.  316.  See 
also  Worley  v.  Shong,  35  Neb.  311. 

Where  a  statute  required  that  a  justice  of 
the  peace  must  immediately  render  judgment, 
it  was  held  error  to  delay  the  rendition  until 
the  next  day.  Austin  v.  Brock,  16  Neb.  646. 
Compare  Huff  v.  Babbott,  14  Neb.  150. 

A  statute  of  Missouri  provided  that  "  any 
person  convicted  before  a  justice  of  the  peace 
may  appeal,  if  he  shall,  immediately  after 
judgment  is  rendered,  file  an  affidavit,"  etc., 
and  give  bond.  It  was  held  that  an  appeal 
perfected  within  the  next  succeeding  day  after 
the  judgment  was  rendered  prima  facie  satis- 
fied the  statute,  and  that  the  burden  of  proof 
was  with  the  state  to  show  that  it  was  not 
taken  with  all  convenient  speed.  State  v. 
Clevenger,  20  Mo.  App.  626. 

Twenty-four  Hours.  —  A  statute  enacted  that 
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which  is  produced  directly  by  the  act  to  which  it  is  ascribed,  without  the  inter- 
vention or  agency  of  any  distinct  intermediate  cause.1  The  term  is,  however, 
a  relative  one,  and  must  be  taken  in  connection  with  the  subject  to  which  it  is 
applied.2  Thus,  although  in  strictness  the  term  "  excludes  all  mean  times,  yet 
to  make  good  the  deeds  and  intents  of  parties,  it  shall  be  construed  such 
convenient  time  as  is  reasonably  requisite  for  doing  the  thing,"  3  or  within  a 


process  should  be  executed  immediately.  It 
was  held  that  twenty-four  hours  might  be 
deemed  a  fair  construction  of  the  word  imme- 
diately.   Pausch  v.  Guerrard,  67  Ga.  325. 

Notice  of  Appeal  —  Seven  Days.  —  A  notice  of 
appeal  after  a  lapse  of  seven  days  was  held 
not  to  be  immediate  notice.  Rex  v.  Justices, 
5  Dowl.  &  R.  588,  16  E.  C.  L.  243. 

Nine  Days.  —  The  vendees  telegraphed  to  the 
vendor  to  ship  immediately  a  cargo  which  the 
vendor  had  offered  to  sell  them.  The  vendor 
d:'d  not  begin  to  load  for  nine  days.  It  was 
held  that  the  vendees  were  not  obliged  to  re- 
ceive the  goods.  Rommel  v.  Wingate,  103 
Mass.  327. 

Immediately     Afterwards  —  Ten     Days.  —  A 

statute  provided  that  in  actions  for  trespass, 
if  the  plaintiff  did  not  recover  more  than  forty 
shillings,  he  should  not  be  entitled  to  costs, 
unless  the  judge  immediately  afterwards  cer- 
tified that  the  trespass  was  wilful  and  mali- 
cious. It  was  held  that  a  certificate  made  ten 
days  after  the  verdict  was  too  late.  Forsdike 
v.  Stone,  L.  R.  3  C.  P.  607. 

1.  Bouvier's  L.  Diet.,  quoted  in  Fitch  v. 
Bates,  11  Barb.  (N.  Y.)  473.  This  case  was 
upon  the  immediate  interest  which  will  dis- 
qualify wiinesses.  See  also  the  title  Wit- 
nesses. 

Immediate  and  Proximate  Cause.  (See  also 
PROXIMATE  Cause.) —  In  speaking  of  the  con- 
tributory negligence  of  a  plaintiff  as  a  cause 
of  injury  which  will  relieve  a  defendant  from 
liability,  the  words  "  immediate  cause  "  and 
"  proximate  cause  "  are  indiscriminately  used 
to  express  the  same  meaning.  Longabaugh 
v.  Virginia  City,  etc.,  R.  Co.,gNev.  272.  See 
also  Jordan  v.  VVyatt,  4  Gratt.  (Va.)  154; 
Blaine  v.  Chesapeake,  etc.,  R.  Co..  9  W.  Va. 
267. 

2.  Relative  Term.  —  McLure  v.  Colclough,  17 
Ala.  100;  Judah  v.  Brothers,  72  Miss.  616;  St. 
Louis  v.  R.  J.  Gunning  Co.,  138  Mo.  347 

In  Gaddis  v.  Howell,  31  N.  J.  L.  316,  it  was 
said:  "  The  word  Immediately  does  not,  in 
legal  proceedings  necessarily  import  the  ex- 
clusion of  anv  interval  of  time.  Ii  is  a  word 
of  no  very  definite  signification,  and  it  is  much 
in  subjection  to  its  grammatical  connections." 

3.  l-'ollowed  in  Kentzlcr  v.  American  Mut. 
Acc.  Assoc.,  88  Wis.  589;  Gates  v.  Knosby,  107 
Iowa  239,  folio  wing  9  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  931.  To  the  same  effect  see  the 
following  cases: 

England.  —  Grace  v.  Clinch,  4  Q.  B.  606,  45 
E.  C.  L.  606;  Snowball  v.  Dixon,  4  Y.  &  C. 
I':xch.  511;  Matter  of  Blues,  5  El.  &B1.  291,85 
E.  C.  L.  291;  Toms  7!.  Wilson,  4  B.  St  S.  442, 
116  E.  C.  L.  442;  Pybus  v.  Mitford,  2  Lev.  75; 
Rex  v.  Francis,  Lee  t.  Hardw.  in;  Thomp- 
son v.  Gibson,  8  M.  &  W.  2S1;  Burgess  v. 
Boctefeur,  7  M.  &  G.  481,  49  E.  C.  L.  481; 
Page  v.  Pearcc,  8  M.  &  W.  677;  Christie  v. 
Richardson,  10  M.  &  W.  688;  Hoggins  v.  Gor- 


don, 3  Q.  B.  466,  43  E.  C.  L.  822;  Forsdike  v. 
Stone,  L.  R.  3  C.  P.  607;  Shuttle  worth  v. 
Cocker,  10  L.  J.  C.  PL  1. 

United  States.  —  U.  S.  v.  Baldridge,  11  Fed. 
Rep.  552. 

Alabama. — McLureV.  Colclough,  17  Ala.  89. 

California.  —  Anderson  v.  Goff,  72  Cal.  73. 

Indiana.  —  Martin  v.  Pifer,  96  lnd.  24S; 
Hartford  R.  Pass.  Assur.  Co.  v.  Burwell,  44 
lnd.  460. 

Maryland.  —  Rokes  v.  Amazon  Ins.  Co.,  51 
Md.  512,  34  Am.  Rep.  323. 

Missouri.  — State  v.  Clevenger,  20  Mo.  App. 
626;  St.  Louis  v.  R.  J.  Gunning  Co.,  138  Mo. 
347- 

New  Jersey.  —  Gaddis  v.  Howell,  31  K.  J.  L. 
313- 

Nezu  York.  —  New  York  Cent.  Ins.  Co.  v. 
National  Protection  Ins.  Co.,  20  Barb.  (N.  Y.) 
468;  Sheldon  v.  Wright,  7  Barb.  (N.  Y.)  46, 
affirmed  5  N.  Y.  497. 

Pennsylvania.  —  Trask  v.  State  F.  &  M.  Ins. 
Co.,  29  Pa.  St.  198. 

Wisconsin.  —  Richardson  v.  End,  43  Wis. 
316;  Stevens  v.  Breen,  75  Wis.  599. 

Immediately  Held  Too  Indefinite  in  Indictments. 
—  Where,  on  an  indictment  for  highway  rob- 
bery, the  special  verdict  found  the  forcible 
assault,  and  then  in  a  distinct  sentence  that 
the  prisoners  "  then  and  there  immediately  " 
took  up  the  prosecutor's  money,  this  was  held 
to  be  insufficient  to  fix  the  prisoners  with  the 
offense  of  robbery,  because  the  word  imme- 
diately has  great  latitude,  and  is  not  of  any 
determinate  signification,  and  is  frequently 
used  to  import  "  as  soon  as  it  conveniently 
could  be  done."  1  Chitty's  Crim.  Law  220, 
citing  Rex  v.  Frances,  2  Comyns  478,  2  Stra. 
1015. 

Same  —  Murder.  —  An  indictment  for  murder 
alleged  that  the  deceased,  as  a  result  of  the 
wounds  inflicted  by  the  defendant,  the  state  of 
which  was  specified,  "  immediately  died."  It 
was  held  that  it  did  not  sufficiently  charge  the 
time  of  death.  State  v.  Reakey,  1  Mo.  App. 
2,  following  Lester  v.  State,  9  Mo.  666,  where 
an  allegation  that  the  deceased  "  did  instantly 
die  "  was  held  insufficient.  See  also  State  v. 
Sides,  64  Mo.  383. 

Suit.  —  A  gave  to  B  his  note  for  a  certain 
sum,  part  of  the  consideration  therefor  being 
a  note  against  a  third  person,  which  it  was 
agreed  should  be  Immediately  sued  on  by  B. 
It  was  held  that  the  word  immediately  should 
be  construed  to  mean  within  a  reasonable 
time  or  as  soon  thereafter  as  could  be  con- 
veniently done.  Decorah  First  Nat.  Bank  v. 
Haug,  52  Iowa  538. 

Chattel  Mortgage.  —  A  statute  provided  that 
unless  the  mortgagee  took  possession  or  re- 
corded his  mortgage  Immediately,  his  mort- 
gage should  be  postponed  as  to  all  creditors. 
It  was  held  that  immediate  possession  or 
Immediate  recording  meant  as  soon  as  might 
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reasonable  time.1 


be  by  reasonable  diligence  and  dispatch  under 
the  circumstances  of  the  case.  Roe  v,  Meding, 
53  N.  J.  L.  350.  See  also  the  title  Chattel 
Mortgages,  vol.  5,  p.  1002. 

I,  Reasonable  Time.  —  Griffith  v.  Taylor,  2  C. 
P.  D.  194;  AV  Cariier,  4  Manitoba  317;  Mc- 
Clellan  v.  Brown,  12  U.  C.  C.  P.  542;  Hartford 
R.  Pass.  Assur.  Co.  v.  Burwell,  44  Ind.  460; 
State  v.  Clevenger,  20  Mo.  App.  626;  State  v. 
Herman,  20  Mo.  App.  548:  State  v.  Bonsfield, 
24  Neb.  519;  Lydick  v.  Korner,  13  Neb.  10; 
Rhode  Island  Hospital  Trust  Co.  v.  Harris,  20 
R.  [.  160;  McLellan  v.  Brown,  12  U.  C.  C.  P. 
542. 

A  Statute  Required  that  an  Injunction  to  Re- 
strain Foreclosure  by  advertisement  should  be 
applied  for  immediately  on  receiving  notice 
of  the  publication  of  the  notice  of  sale.  It  was 
held  that  immediately  could  not  be  taken 
to  mean  '  without  any  delay;  '  for  while  the 
statute  undoubtedly  required  promptness  in 
action,  some  time  would  necessarily  elapse 
after  notice  before  application  could  be  made. 
O'Brien  v.  Oswald,  45  Minn.  61. 

Immediately  on  Demand.  —  In  Toms  v.  Wil- 
son, 4  B.  &  S.  442,  116  E.  C.  L.  442,  it  was 
held  that  if  a  condition  is  to  be  performed 
immediately  upon  demand,  this  means  that  a 
reasonable  time  must  be  given,  according  to 
the  nature  of  the  thing  to  be  done.  See  also 
Brighty  v.  Norton,  32  L.  J.  Q.  B.  38;  Massey 
v.  Sladen,  38  L.  J.  Exch.  34.  And  see  the  title 
Payments. 

Immediate  Delivery  —  Fraudulent  Sales.  (See 
also  the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  382.)  —  A  statute  required 
that  in  order  to  constitute  a  valid  sale  of 
personal  property  against  creditors,  there 
must  be  an  immediate  delivery.  It  was  held 
that  immediate  delivery  meant  delivery  not 
instanter,  but  within  a  reasonable  time,  taking 
into  consideration  the  character  of  the  prop- 
erty sold,  the  situation,  and  all  the  circum- 
stances. Samuels  v.  Gorham,  5  Cal.  226.  See 
also  Richardson  v.  End,  43  Wis.  316. 

Where  a  bill  of  sale  of  personal  property 
twenty-three  miles  away  was  made  at  nine 
o'clock  in  the  evening,  and  possession  was 
delivered  at  four  o'clock  in  the  morning  of  the 
next  dav,  it  was  held  that  this  was  an  imme- 
diate delivery  of  possession,  under  a  statute 
of  Montana,  making  sales  of  personal  prop- 
erty, unless  accompanied  by  "  immediate  de- 
livery," etc.,  conclusive  evidence  of  fraud 
as  against  creditors.  Kleinschmidt  v.  Mc- 
Andrews,  117  U.  S.  282. 

Sale  of  Coal  —  Custom  between  Dealers.  —  A 
contract  for  the  sale  of  coal,  dated  July  28, 
made  between  dealers,  which  provides  for 
"  immediate  delivery  "  would,  it  seems,  be 
complied  with  by  a  delivery  in  the  following 
August.  Neldon  v.  Smith,  36  N.  J.  L.  148, 
where  the  court  said  "  The  words  '  immedi- 
ate delivery  '  in  ordinary  language  mean  to 
deliver  forthwith;  but  this  expression  is  ex- 
plained in  the  testimony  as  having  a  trade 
meaning  among  coal  shippers  and  dealers,  to 
which  latter  cl  ass  the  plaintiff  and  defendant 
belong.  It  means  a  delivery  during  the  cur- 
rent month  in  which  the  offer  is  made  and  ac- 
cepted, unless  the  contract  is  made  on  the  last 


day  of  the  month,  or  within  such  limited  time 
that  it  cannot  be  shipped,  and  then  the  whole 
of  the  following  month  may  be  given." 

Fire  Insurance.  (See  also  the  title  Fire  In- 
surance, vol.  13,  p.  330.)  —  A  requirement  of 
immediate  notice  of  loss  in  a  policy  of  insur- 
ance is  equivalent  to  a  requirement  of  reason- 
able notice  —  reasonable  in  all  the  circum- 
stances of  the  case  —  and  what  is  reasonable 
is  a  question  for  the  jury.  Chamberlain  v. 
New  Hampshire  F.  Ins.  Co.,  55  N.  H.  265. 
See  also  Lockwood  v.  Middlesex  Mut.  Assur. 
Co.,  47  Conn.  566;  Knickerbocker  Ins.  Co.  v. 
Gould,  80  111.  388;  Niagara  F.  Ins.  Co.  v. 
Scammon,  100  111.  644;  Rokes  v.  Amazon  Ins. 
Co.,  51  Md.  519;  Solomon  z.  Continental  F. 
Ins.  Co.,  28  N.  Y.  App.  Div.  214;  Carey  v. 
Farmers'  Ins.  Co.,  27  Oregon  146. 

And  so  of  a  notice  of  vacancy.  Strunk  v. 
Firemen's  Ins.  Co.,  160  Pa.  St.  345. 

In  Accident  Insurance.  (See  also  the  title  Ac- 
cident Insurance,  vol.  1,  p.  323.)  —  The  same 
construction  is  given  to  a  similar  clause  in 
People's  Mut.  Acc.  Assoc.  v.  Smith,  24  W.  N. 
C.  (Pa.)  33.  See  also  Lyon  v.  Railway  Pass. 
Assur.  Co.,  46  Iowa  631;  Konrad  v.  Union 
Casualty,  etc.,  Co.,  49  La.  Ann.  636;  Man- 
dell  v.  Fidelity,  etc.,  Co.,  170  Mass.  173;  Mc- 
Farland  v.  U.  S.  Mutual  Acc.  Assoc.,  124  Mo. 
204;  Crane  v.  Standard  L.,  etc.,  Ins.  Co.,  6 
Ohio  Dec.  118;  People's  Mut.  Acc.  Assoc.  v. 
Smith,  126  Pa.  St.  325;  Foster  v.  Fidelity, 
etc.,  Co.,  99  Wis.  447;  Kentzler  v.  Ameri- 
can Mut.  Acc.  Assoc.,  88  Wis.  589. 

Same  —  Proximately  or  Presently.  —  Accident 
policies  insured  the  plaintiff  against  loss  of 
time  resulting  from  bodily  injury  through  ac- 
cidental means  which  should,  independently 
of  all  other  causes,  immediately  and  wholly 
disable  him.  The  question  arose  whether  the 
word  immediately  referred  to  proximity  of 
time  with  the  injury,  and  was  used  in  the 
sense  of  "  presently,  without  lapse  of  time  or 
material  delay,"  or  whether  it  meant  prox- 
imately in  the  sense  of  causation,  and  that  the 
accidental  injuries  of  the  plaintiff  were  the 
proximate  cause  whereby  he  was  wholly  dis- 
abled, and  without  reference  to  the  time  when 
such  disability  ensued.  In  holding  that  the 
term  was  used  in  the  former  sense  the  court 
said:  "  We  think  that  the  word  immediately 
was  used  *  *  *  as  meaning  that  the  dis- 
ability contemplated  in  order  to  give  the  plain- 
tiff a  claim  for  compensation  under  the  policies 
must  have  ensued  so  closely  upon  the  accident 
that  he  was  wholly  disabled  from  proceeding 
and  transacting  the  business  of  his  occupation 
regularly  and  in  its  due  and  proper  course." 
Merrill  v.  Travelers'  Ins.  Co.,  91  Wis.  329. 
See  also  Williams  v.  Preferred  Mut.  Acc. 
Assoc.,  91  Ga.  700. 

Immediate  Danger. —  A  Kentucky  statute  pro- 
vided that  the  carrying  of  deadly  weapons 
should  be  lawful  when  one  had  reason- 
able grounds  to  believe  his  person  to  be  in 
immediate  danger.  It  was  held  that  the  stat- 
ute could  not  be  literally  construed,  and  that 
a  reasonable  ground  to  apprehend  danger 
from  the  presence  of  particular  persons  would 
justify  carrying  weapons.  Bailey  v  Com.,  ir 
Bush  (Ky.)  688.  See  this  case  more  fully  set 
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out  under  Carrying  Weapons,  vol.  5,  p.  740, 
note. 

Death  by  Wrongful  Act.  —  A  statute  giving  a 
remedy  for  death  by  wrongful  act  was  limited 
to  rases  where  a  person  injured  died  Imme- 
diately. In  construing  this  statute  the  court 
said:  "  While  other  courts  and  some  writers 
of  text-books  have  used  indiscriminately  the 
words'  instantaneous'  and  immediate  and  the 
adverbs 'instantaneously  '  and  immediately,  we 
have  not  regarded  them,  in  this  class  of  cases, 
as  meaning  precisely  the  same  thing,  and  have 
preferred  to  use  the  words  immediate  and 
immediately  as  being  more  comprehensive  and 
elastic  in  their  meaning  than  the  words  '  in- 
stantaneous '  and  '  instantaneously,'  and  better 
calculated  to  convey  the  idea  which  we  wish 
to  express.  Of  course  an  instantaneous  death 
is  an  immediate  death;  but  we  have  not  sup- 
posed that  an  immediate  death  is  necessarily 
and  in  all  cases  an  instantaneous  death." 
Sawyer  v.  Perry,  88  Me.  42.  See  also  the  title 
Death  by  Wrongful  Act,  vol.  8,  p.  864. 

Immediately  Question  for  Jury.  —  Griffith  v 
Taylor.  2  C.  P.  D.  194;  McCormick  Harvesting 
Mach.  Co.  v.  Brower,  88  Iowa  607;  McCormick 
Harvesting  Mach.  Co.  v.  Russell,  86  Iowa  556; 
Chamberlain  v.  New  Hampshire  F.  Ins.  Co., 
55  N.  H.  265.  See  also  the  titles  Questions 
ok  Law  and  Fact;  Reasonable  Time. 

Immediate  Pursuit.  (See  also  the  titles 
Arrest,  vol.  2,  pp.  876,  884;  Escape,  vol.  11, 
p.  258.)  —  A  statute  of  California  provided  that 
when  an  officer  should  arrest  a  person  without 
a  warrant,  he  must  inform  such  person  of  his 
authority  and  the  cause  of  arrest,  except  when 
he  was  in  the  actual  commission  of  a  public 
offense,  or  when  he  was  pursued  immediately 
after  an  escape.  Immediate  pursuit  in  this 
statute  was  held  to  be  substantially  the  same 
as  fresh  pursuit,  so  frequently  used  in 
common-law  phrase  in  criminal  cases.  People 
v.  Pool,  27  Cal.  570. 

Same  —  Immediately  Apprehended.  —  The  stat- 
ute 7  &  8  Geo.  IV.,  c.  30,  §  28,  against  mali- 
cious and  wilful  injuries  to  property,  provides 
as  follows:  "Any  person  found  committing 
any  offense  against  this  act  *  *  *  may  be 
immediately  apprehended,  without  a  warrant, 
by  any  peace  officer,"  etc.  It  was  held  that 
under  this  section  a  person  "  found  commit- 
ting "  an  offense  against  the  act,  might,  upon 
immediate  pursuit,  be  apprehended  and  taken 
before  a  magistrate,  although  he  had  gone  off 
to  the  distance  of  a  mile.  Tindal,  C.  J.,  said: 
"  The  words  of  the  present  statute  must  not 
be  taken  so  strictly  as  to  defeat  its  reasonable 
operation.  Suppose  a  party  seen  in  the  act  of 
committing  the  crime  were  to  run  away,  and 
immediate  and  fresh  pursuit  to  be  made,  I 
think  that  would  be  sufficient.  So  in  this  case, 
the  party  is  actually  seen  in  the  commission 
of  the  act  complained  of;  as  soon  as  possible 
an  officer  is  sent  for,  and  he  is  taken  as  soon 
as  possible.  No  greater  diligence  could  be 
required,  and  that  being  the  case,  I  think  it 
must  be  treated  as  an  '  immediate  apprehen- 
sion.' "  Hanway  v.  Boultbcc,  4  C.  $1  P.  350, 
19  E.  C.  L.  415,  1  M.  &  Rob.  15.  Sec  also  1 
Chitty's  Gen.  Pr.  625;  Griffith  v.  Taylor,  2  C. 
P.  I).  104. 

Immediate  Descent.  (See  also  the  title  Si  C- 
CESSion.)  —  "  Descents  arc,  as  is  well  known, 


of  two  sorts:  lineal,  as  from  father  or  grand- 
father to  son  or  grandson,  and  collateral,  as 
from  brother  to  brother  and  cousin  to  cousin, 
etc.    They  are  also  distinguished  into  mediate 
and  immediate  descents.    But  here  the  terms 
are  susceptible  of   different  interpretations, 
which  circumstance  has  introduced  some  con- 
fusion into  legal  discussions,  since  different 
judges  have  used  them  in  different  senses.  A 
descent  may  be  said  to  be  mediate  or  imme- 
diate in  regard  to  the  mediate  or  immediate 
descent  of  the  estate  of  right;  or  it  may  be 
said  to  be  mediate  or  immediate  in  regard  to 
the  mediateness  or  immed lateness  of  the  pedi- 
gree, or  degrees  of  consanguinity.    Thus,  a 
descent  from  the  grandfather  who  dies  in  pos- 
session, to  ihe  grandchild  (the  father  being 
then  dead),  or  from  the  uncle  to  the  nephew 
(the  brother  being  dead),  is  in  the  former  sense 
in  law  an  immediate  descent,  although  the  one 
is  collateral  and  the  other  lineal,  for  the  heir 
is  in  the  per,  and  not  in  the  per  and  cui.  And 
this,  in  the  opinion  of  Lord  Chief  Justice 
Bridgman,  Collingwood  v.  Pace,  Bann.  Br. 
410,  418,  is  the  true  meaning  and  appreciation 
of  the  terms.    So  they  are  used  by  Lord  Coke 
in  his  first  Institute.  Co.  Litt.  io*.    On  the 
other  hand,  with  reference  to  the  line  of  pedi- 
gree or  consanguinity,  a  descent  is  often  said 
to  be  immediate  when  the  ancestor  from  whom 
the  party  derives  his  blood  is  immediate,  and 
without  any  intervening  link  or  degrees,  and 
mediate  when  the  kindred  is  derived  from  him 
mediante  altera,  another  ancestor  intervening 
between  them.    Thus,  a  descent  in  lineals 
from  father  to  son  is,  in  this  sense,  immediate  ; 
but  a  descent  from  grandfather  to  grandson 
(the  father    being  dead),  or  from  uncle  to 
nephew  (the  brother  being  dead),  is  deemed 
mediate;  the  father  and  the  brother  being  in 
these  latter  cases  the  medium  deferens,  as  it  is 
called,  of  the  descent  or  consanguinity.  And 
this  is  the  sense  in  which  Lord  Hale  uses  the 
words,  assigning  as  a  reason  that  he  calls  it  a 
mediate  descent  because  the  father  or  brother 
is  the  medium  through  cr  by  whom  the  son  or 
nephew  derives  his  title  to  the  grandfather  or 
uncle.    Collingwood  v.  Pace,  I  Vent.  413,  415, 
J  Keb.  671."    Per  Story,  J.,  in  Levy  v.  M'Car- 
tee,  6  Pet.  (U.  S.)  112. 

Immediate  Descendants.  —  By  a  statute  of  Ohio 
it  was  provided  that  "  no  estate  in  fee  simple, 
fee  tail,  or  any  lesser  estate  in  lands  or  tene- 
ments lying  within  this  state,  shall  be  given  or 
granted,  by  deed  or  will,  to  any  person  or 
persons  but  such  as  are  in  being,  or  to  the 
immediate  issue  or  descendants  of  such  as  are 
in  being,  at  the  time  of  making  such  deed  or 
will."  A  testaior  seized  of  lands  in  Ohio  de- 
vised real  estate  to  his  daughter  F.  for  life, 
with  remainder  over  at  her  death  to  "  her 
child  or  children  living,  and  the  descendants 
of  those  who  may  be  dead,  equally,  to  be  di- 
vided per  stirpes;  if  none  living,  then  "  over, 
etc.  At  the  time  of  the  making  of  the  will  F. 
was  unmarried;  but  subsequently  she  mar- 
ried and  had  children,  two  of  whom  died  in 
her  lifetime  leaving  children.  It  was  con- 
tended that  these  great-grandchildren  of  the 
testator  could  not  take  on  the  death  of  F., 
despite  the  provisions  of  the  will,  because 
they  were  not,  within  the  meaning  of  the  act 
above  quoted,  "  immediate  issue  or  descend- 
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ants  "  of  F.  But  the  court  held  that  while 
I  hey  were  not  "  immediate  issue,"  that  term 
properly  signifying  "children,"  they  were 
"  ini mediate  descendants,"  which  includes  all 
those  upon  whom  a  descent  would  be  imme- 
diately cast  by  the  statute  of  distributions,  and 
that,  therefore,  they  were  entitled  to  take 
under  the  will.  The  court  said:  "  The 
superadded  word  immediate  merely  requires 
that  the  person  entitled  to  take  must  be  one  to 
whom,  in  case  of  intestacy,  the  estate  would 
immediately  descend,  and  this  a  statute  de- 
signed to  prevent  perpetuity  should  very  prop- 
erly require."  Turley  v.  Turley,  n  Ohio  St. 
173- 

Immediate  Neighborhood.  —  The  defendant 
agreed  on  a  valuable  consideration  that  he 
would  not  construct  any  flats  in  the  plaintiff's 
Immediate  neighborhood.  Upon  this  contract 
the  court  said,  in  Lewis  v.  Gollner,  129  N.  Y. 
233:  "  The  phrase  '  immediate  neighborhood,' 
taken  in  connection  with  the  subject-matter  of 
the  contract,  is  not  so  indefinite  as  to  be  in- 
capable of  just  and  natural  boundaries,  but  in 
any  event  covers  and  includes  the  locality  of 
the  construction  in  progress.  The  court  has 
so  found,  and  there  is  no  reason  for  doubting 
its  correctness."    See  also  Neighborhood. 

Immediately  Adjoining  Owners. —  By  the  Eng- 
lish Lands  Clauses  Consolidation  Act,  1845,  it 
was  provided  that  before  the  promoters  of  an 
undertaking  might  dispose  of  any  land  which 
had  been  acquired  for  the  purposes  of  the  un- 
dertaking, but  which  was  not  required  for  such 
purposes,  they  should,  under  certain  con- 
ditions, offer  to  sell  the  land  "  to  the  person  or 
to  the  several  persons  whose  lands  shall 
immediately  adjoin  the  lands  so  proposed  to 
be  sold."  It  was  held  that  lessees  of  lands  sep- 
arated from  such  superfluous  land  by  a  private 
road,  of  which  they  had  the  exclusive  right 
of  user  during  their  tenancies,  were  owners  of 


immediately  adjoining  land,  within  the  above 
provision.  Coventry  v.  London,  etc.,  R.  Co., 
L.  R.  5  Eq.  104. 

Statutes.  (See  also  the  title  Statutes.)  — 
Where  a  New  York  statute  declared  that  it 
was  to  take  effect  immediately,  it  was  held 
that  it  took  effect  immediately  upon  its  ap- 
proval by  the  governor  and  not  before.  Mat- 
ter of  Kemeys,  56  Hun  (N.  Y.)  117. 

Same  —  Without  Interval  of  Time.  —  A  statute 
required  railroad  companies,  under  certain 
penalties,  to  perform  certain  acts,  and  pro- 
vided that  compliance  with  its  provisions 
should  begin  immediately  after  the  taking 
effect  of  the  act.  In  construing  this  provision 
the  court  said:  "  The  question  being  one  of 
intention  and  not  of  power,  and  the  word 
immediately  ordinarily  signifying  '  without 
interval  of  time,'  we  must  conclude  that  the 
legislature  omitted  the  emergency  clause,  and 
provided  that  compliance  should  follow  '  im- 
mediately after  (the)  taking  effect  of  '  the  act, 
thereby  intending  to  give  to  railway  companies 
the  period  extending  from  the  passage  of  the 
act  to  the  proclamation  of  the  governor  in 
which  to  prepare  for  compliance  without  pen- 
alties." Pennsylvania  Co.  v.  State,  142  Ind. 
428.    See  also  the  title  Statutes. 

Same  —  Publication.  —  A  statute  provided  that 
a  general  law  must  be  furnished  to  the  state 
printer  within  one  week  after  its  passage,  and 
he  was  required  to  publish  the  same  immedi- 
ately in  the  newspapers.  It  was  held  that 
such  statute  was  not  complied  with  by  publi- 
cation several  months  after  the  passage  of  the 
law  and  after  the  time  for  publication  of  the 
law  in  the  bound  volume  had  expired.  State 
v.  Lean,  9  Wis.  279. 

1.  Immemorial  Use  is  a  use  time  out  of  mind, 
or  from  a  time  whereof  the  memory  of  man  is 
not  to  the  contrary.    Miller  v.  Garlock,  8  Barb. 
(N.  Y.)  154.    See  also  the  title  Prescription. 
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(  KOSS-REFERENCES. 

See  the  titles  ALIENS,  vol.  2,  p.  64;  CHINESE  EXCLUSION  ACTS,  vol.  5, 
p.  1101;  CITIZENSHIP,  vol.  6,  p.  14;  CONTRACT  LABOR  LAW, 
vol.  7,  p.  83;  HABEAS  CORPUS,  ante,  p.  ;  PUBLIC  LANDS. 

I.  Definition. — Immigration  is  moving  into  one  place  from  another. 
In  law  it  is  the  moving  of  a  person  into  a  country  to  reside  therein.  The 
term  ordinarily  implies  a  voluntary  migration,  distinguishing  it  from 
"importation,"  which  has  reference  to  goods  or  to  persons  involuntarily 
brought,  such  as  slaves,  prisoners,  and  insane  persons. 1 

II.  Power  of  Congress.  —  Congress  has  power  to  exclude  from  the 
United  States  foreigners  who  have  not  been  naturalized,  to  prevent  their 
return  when  they  have  left,  or  to  deport  them  when  on  United  States  terri- 
tory, and  this  though  they  are  the  subjects  of  a  friendly  power.2 

Immigrant  Fund.  —  A  duty  of  one  dollar  is  levied  for  every  foreign  passenger 
coming  by  steam  or  sail  vessel  to  the  United  States  from  any  foreign  port. 
It  must  be  paid  by  the  master,  owner,  agent,  or  consignee  of  the  vessel  to 
the  collector  of  the  port  at  which  it  arrives  with  such  passenger.  In  default 
of  payment,  the  sum  due  becomes  a  debt  operating  as  a  lien  upon  the  vessel. 
The  object  of  the  duty  is  the  creation  of  an  "  immigrant  fund,"  to  be 
expended  in  caring  for  destitute  immigrants  and  in  carrying  out  the  act  to 
regulate  immigration.3 

1.  Immigration.  —  "The  removing  into  one  British  Territory. —  In  Musgrove  v.  Chun 
place  from  another."    Bouvicr's  L.  Diet.  Teeong  Toy,  (1891)  A.  C.  272,  it  was  held  that 

"  The  act  of  immigrating;  the  passing  or  an  alien  had  no  legal  right  enforceable  by 

coming  into  a  country  for  the  purpose  of  per-  action  toenter  British  territory, 

manent  residence."    Webster's  Diet.  3.  Act  Cong.  Aug.  18,  1894,  c.  301,  28  U.  S. 

The  distinction  between  "  immigration  "  and  Stat,  at  L.  391. 

"importation,"   suggested  in  the  text,  was  Constitutionality  of  Head-money   Provision. — 

made  in  argument  before  the  United  States  The  Act  of  Aug.  3,  1882,  "  to  regulaic  immigra- 

Supreme  Court  in  Smith  v.  Turner,  7  How.  tion,"  which  imposed  upon  owners  of  vessels 

(U.  S  )  283.  fifty  cents  for  each  foreign  passenger  imported, 

2.  Power  of  Congress.  —  Chinese  Exclusion  was  a  valid  exercise  of  the  power  to  regulate 
Case,  130  U.  S.  591;  Fong  Yue  Ting  v.  U.  S.,  commerce  with  foreign  nations.  The  contri- 
149  U.  S.  698;  Legal  Tender  Cases,  12  Wall.  bution  is  designed  to  mitigate  the  evils  of  im- 
(U.  S.)  457;  Nishimura  Iikiu  v.  U.  S.,  142  U.  migration  by  providing  a  fund;  it  is  not  a  tax 
S.  651 ;  Lem  Moon  Sing  v.  U.  S.,  158  U.  S.  538.  subject  to  the  limitations  imposed  by  the  Con- 
Exclusion  After  Admission.  —  In  ///  rt  Lifieri,  stitution  on  the  general  taxing  power  of  Con- 

52  Fed.  Rep.  293,  it  was  held  that  even  though  gress.  Mead  Money  Cases,  112  U.  S.  580. 
an  alien  had  been  passed  and  allowed  to  land,  Excluded  Persons.  —  The  head  tax  may  be  ex- 
yet  if  he  landed  in  violation  of  the  law  he  acted  from  convicts,  lunatics,  etc.,  although  by 
might,  under  the  Act  of  1888,  be  arrested  by  the  terms  of  the  statute  they  are  not  peimilted 
the  superintendent  or  inspector  of  immigra-  to  land  and  arc  required  to  be  returned  to  the 
tion,  under  a  treasury  regulation,  at  any  time  place  whence  they  came.  Head  Tax,  18  Op. 
within  one  year  after  his  landing,  and  re-  Atty.-Gen.  135. 

turned  to  the  country  from  which  he  came.  Tourists.  —  The    act    applies    to  tourists. 

Treaty.  (Sec  also  the  title  Trkatiks.)  —  The  Head-Moncy  Tax,  18  Op.  Atty.-Gen.  185,  196. 
provisions  of  the  immigration  acts  if  in  conflict  Stato  Duty  on  Passengers.  (See  also  the  title 
with  a  pre  existing  treaty,  must  prevail.  TAXATION.)  —  The  provision  in  the  Constitu- 
Thingvalla  Line  v.  U.  S.,  24  Ct.  CI.  255 ;  Head  tion  of  the  United  States  conferring  on  Con- 
Money  Cases,  112  U.  S.  580.  gress  power  to  regulate  commerce  includes 
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III.  Regulation  of  Immigration.  —  Congress  has  provided  that  all  idiots, 
insane  persons,  paupers,  or  persons  likely  to  become  a  public  charge,  persons 
suffering  from  a  loathsome  or  dangerous  contagious  disease,  persons  who 
have  been  convicted  of  a  felony  or  other  infamous  crime  or  misdemeanor 
involving  moral  turpitude,  polygamists,  and  persons  assisted  by  others  to 
immigrate  shall  be  excluded  from  the  United  States.  The  statute  further 
provides  for  the  regulation  of  transportation  companies,  the  appointment  of 
inspectors,  and  the  retransportation  of  aliens  entering  in  defiance  of  the  act. 
The  statute  also  makes  several  exceptions  from  its  provisions.1 


persons  in  relation  to  commerce,  as  well  as 
property.  Lin  Singw.  Washburn,  20  Cal.  534. 
A  state  has  no  authority  to  impose  a  tax 
per  capita  on  foreign  passengers.  Smith  v. 
Turner,  7  How.  (U.  S.  283,  349;  People  v. 
Raymond,  34  Cal.  492;  State  v.  Steamship 
Constitution,  42  Cal.  589;  Henderson  v.  New 
York,  92  U.  S.  259;  Chy  Lung  v.  Freeman, 
92  U.  S.  275.  Such  statute  imposing  a  dollar 
on  each  alien  passenger  to  execute  the  state 
inspection  laws  is  unconstitutional.  People  v. 
Compagnie  Generale  Transatlantique,  10  Fed. 
Rep.  357,  107  U.  S.  59. 

Penalties  —  Bond.  —  A  bond  given  by  the 
master  or  owner  of  a  vessel  arriving  within  the 
state  of  Massachusetts  with  alien  passengers 
on  board,  to  the  boarding  officer  duly  ap- 
pointed by  the  city  of  Boston  under  Act  1837, 
c.  238,  §  1,  in  the  penal  sum  of  sixty-five  thou- 
sand dollars,  reciting  that  sixty-five  of  such 
alien  passengers  named  therein  have  been 
landed  and  now  reside  in  the  city  of  Boston, 
who,  in  the  opinion  of  the  overseers  of  the  poor 
of  the  city,  are  likely  to  become  chargeable  to 
the  commonwealth  for  their  support,  and  con- 
ditioned to  indemnify  the  city  and  common- 
wealth from  all  charge  and  expense  which  may 
arise  from  such  passengers  for  the  term  of  ten 
years,  does  not  conform  to  Act  1837,  c.  238,  §2  : 
(1)  because  it  is  in  the  sum  of  as  many  thou- 
sand dollars  as  there  are  passengers,  and  not 
in  the  sum  of  one  thousand  dollars  for  each 
passenger;  (2)  because  it  does  not  show  that 
the  boarding  officer  made  the  examination  re- 
quired by  the  statute,  to  ascertain  whether  any 
of  the  passengers  came  within  the  description 
of  persons  for  whom  he  had  a  right  to  exact  a 
bond;  and  (3)  because  it  does  not  show  that 
the  passengers  named  were  lunatic  or  indigent 
persons,  incompetent  in  the  opinion  of  the 
boarding  officer  to  maintain  themselves,  or 
who  had  been  paupers  in  any  other  country; 
and  if  it  is  not  proved,  in  an  action  brought  on 
such  bond,  that  there  were  in  fact  passengers 
for  whom  he  could  legally  exact  a  bond,  the 
bond  is  void.  Boston  v.  Capen,  7  Cush. 
(Mass.)  116. 

1.  Act  Cong.  March  3,  1891,  c.  551,  26  U.  S. 
Stat,  at  L.  1084.  And  by  the  Act  of  March  3, 
1893,  c.  206,  27  U.  S.  Stat,  at  L.  569,  further 
regulations  are  made  as  lo  the  conduct  of 
transportation  companies  and  masters  of  ves- 
sels engaged  in  the  transportation  of  immi- 
grants. 

Who  Is  an  Alien  Immigrant.  —  The  petitioners 
alleged  that  they  were  not  alien  immigrants, 
but  were  residents  of  the  United  States,  where 
they  had  acquired  a  domicil,  and  that  when 
returning  to  their  respective  homes  from  a 
voyage  to  Italy,  undertaken  by  them  with  the 


intention  of  returning  to  the  United  States, 
they  were  unlawfully  detained  and  directed  to 
be  sent  back  to  Italy  by  the  superintendent  of 
immigration.  The  court  said:  "From  the 
testimony  it  appears  in  respect  to  each  peti- 
tioner that  he  is  not  an  alien  immigrant,  but  a 
resident  of  the  United  States;  that  when  de- 
tained by  order  of  the  superintendent  of  im- 
migration he  was  on  his  way  from  Italy  to  his 
place  of  abode  in  the  United  States;  and  that 
his  voyage  to  Italy  was  undertaken  with  intent 
to  return  to  the  United  States,  where  he  re- 
sided. Upon  this  testimony  it  must'be  held 
to  have  been  shown  in  regard  to  each 
petitioner  that  he  was  not  an  alien  immigrant; 
and  that  fact  appearing,  even  if  it  be  assumed 
that  the  petitioner  was  born  in  Italy,  and  had 
never  been  naturalized,  it  must  nevertheless 
be  held  that  the  order  of  the  superintendent  of 
immigration  set  up  in  the  master's  return  is 
void  for  want  of  jurisdiction."  In  re  Panzara, 
51  Fed.  Rep.  275.  See  also  In  re  Martorelli, 
63  Fed.  Rep.  437;  In  re  Maiola,  67  Fed.  Rep. 
114. 

Stowaways.  —  Where  a  stowaway  was  regu- 
larly enrolled  as  a  member  of  the  crew,  it  was 
held  that  he  could  not  be  regarded  as  an  alien 
immigrant.    U.  S.  v.  Sandrey,  48  Fed.  Rep. 

550. 

Liable  to  Become  Public  Charge.  —  Where  the 

only  evidence  that  immigrants  were  liable  to 
become  a  public  charge  was  that  their  passage 
money  had  been  paid  by  a  foreign  govern- 
ment, it  was  held  that  while  the  fact  was 
important  and  one  to  be  considered  in  deter- 
mining the  question,  it  alone  did  not  constitute 
inability  in  the  immigrants  to  take  care  of  them- 
selves, nor  was  it  conclusive  evidence  thereof. 
In  re  O'Sullivan,  31  Fed.  Rep.  447. 

In  In  re  Feinknopf,  47  Fed.  Rep.  447,  it  was 
held  that  before  an  immigrant  could  be  ex- 
cluded there  must  be  some  evidence  that 
he  was  likely  to  become  a  public  charge,  in 
contradiction  to  his  affidavit  that  he  was  a 
mechanic  and  that  his  baggage  was  worth 
twenty  dollars. 

Liable  to  Become  Public  Charge  —  Insanity. — 
Where  the  government  exacted  a  bond  that  an 
immigrant  would  not  become  a  public  charge, 
it  was  held  that  on  her  becoming  insane  the 
government  was  entitled  to  recover  on  the 
bond.    U.  S.  v.  Lipkis.  56  Fed.  Rep.  427. 

Convicts  —  Assault  with  Deadly  Weapon. —  In 
In  re  Aliano,  43  Fed.  Rep.  517,  it  was  said: 
"  The  relators,  by  their  own  admission,  were 
found  guilty  in  the  country  from  which  they 
came,  of  an  assault  with  a  deadly  weapon. 
They  were  sentenced  to  two  and  four  months' 
imprisonment,  respectively,  and  have  served 
their  terms.    They  are  clearly  convicts,  within 
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Conclusiveness  of  Officer's  Decision.  —  Congress  has  power  to  vest  in  immigration 
officers  the  final  authority  to  determine  whether  a  person  not  a  citizen  or 
inhabitant  of  the  United  States  should  be  excluded;  and  when  it  has  done 
so,  proceedings  before  such  officers  are  not  reviewable  in  the  United  States 
Courts.1    Statutes  have  also  been  passed  by  Congress  against  kidnapping 


the  meaning  of  the  act  regulating  immigra- 
tion." 

Landing.  —  In  In  re  Palagano,  38  Fed.  Rep. 
580,  it  was  held  that  removal  from  the  ship  and 
detention  by  the  immigration  officers  for  the 
purpose  of  examination  did  not  constitute  a 
landing.  See  also  Nishimura  Ekiu  v.  U.  S., 
142  U.  S.  651. 

Appointment  of  Inspectors.  —  In  Nishimura 
Ekiu  v.  U.  S.,  142  U.  S.  651,  it  was  held  that 
under  Act  Cong.  March  3,  1891,  c.  551,  in- 
spectors of  immigration  were  to  be  appointed 
by  the  secretary  of  ihe  treasury,  and  not  by 
the  superintendent  of  immigration. 

Power  of  Collector.  —  A  treasury  regulation 
provided  that  the  superintendent  of  immigra- 
tion at  the  port  of  New  York  should  examine 
aliens  entering  the  country  and  report  to  ihe 
collector  whether  they  were  within  the  prohi- 
bition of  the  Act  of  1885.  By  the  Act  of  1887 
it  was  provided  that  if  on  examination  by  the 
superintendent  any  person  should  be  found  to 
be  within  the  prohibition  of  the  act,  and  this 
was  reported  to  the  collector,  such  person 
should  not  be  permitted  to  land.  It  was  held 
that  the  superintendent  of  immigration,  and 
not  the  collector,  had  the  power  to  determine 
whether  an  alien  should  land.  In  re  Buc- 
ciarello,  45  Fed.  Rep.  463. 

Taking  Testimony  by  Inspectors.  —  Where  the 
statute  empowered  inspectors  to  administer 
oaths  and  to  take  and  consider  testimony,  and 
to  enter  such  testimony  of  record,  it  was  held 
that  the  statute  did  not  require  the  inspectors 
to  take  any  testimony  at  all,  but  allowed  them 
to  decide  on  their  own  judgment  the  question 
of  the  right  of  the  immigrant  to  land.  Nishi- 
mura Ekiu  v.  U.  S.,  t42  U.  S.  651. 

Delegation  of  Power  by  Officers. —  In  In  re 
Murnane,  39  Fed.  Rep.  99,  it  was  held  that  a 
board  of  commissioners  who  by  Act  of  Con- 
gress were  required  to  examine  immigrants 
could  not  delegate  their  authority  to  a  com- 
mittee. 

Liability  of  State  Officers.  —  The  commissioner 
of  immigration  of  the  port  of  San  Francisco 
cannot  justify  his  refusal  to  pay  into  the  state 
treasury  the  fees  collected  by  him  under  Pol. 
Code  Cal.,  §  2955,  for  the  inspection  of  pas- 
sengers on  vessels  arriving  in  that  port  from 
foreign  ports,  on  the  ground  that  the  section  is 
unconstitutional  and  the  collections  illegal,  or 
because  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  had  failed  lo 
establish  a  lazaretto  or  lepers'  quarters  as 
required  by  the  section.  In  an  action  by  the 
controller  against  the  commissioner  to  recover 
the  fees  so  collected,  the  defendant  is  not 
entitled  to  credit  for  items  alleged  by  him  to 
be  due  for  unpaid  deputies'  salaries  and  at- 
torneys' fees  in  an  action  against  him  as  com- 
missioner.   People  v.  Bunker,  70  Cal.  212. 

The  salary  and  office  expenses  of  the  com- 
missioner of  immigration  can  be  paid  only 
out  of  the  money  received  into  Ihe  state  treas- 
ury after  the  passage  of  Act  Cal.  March  15, 


1883,  relative  to  immigration,  if  he  took  his 
office  subsequently  to  thai  date.  Forrester  v. 
Dunn,  65  Cal.  562. 

Under  Pol.  Code  Cal.,  §  2955,  the  commis- 
sioner of  immigration  was  required  10  pay  into 
the  state  treasury  all  the  fees  collected  by  him, 
less  four  thousand  dollars  a  year  and  office  ex- 
penses, which  payments  were  to  be  used  by 
the  state  for  the  maintenance  of  lepers'  quar- 
ters when  required  for  that  purpose.  A  cause 
of  action  to  recover  for  fees  unlawfully  re- 
tained by  the  commissioner  accrued  in  favor 
of  the  state  upon  the  expiration  of  his  tetm  of 
office,  without  any  demand  being  made  there- 
for, and  under  Code  Civ.  Pro.  Cal.,  §  338, 
subdiv.  1,  became  barred  by  the  statute  of 
limitations  after  the  lapse  of  three  years.  A 
demand  made  by  the  controller  on  the  commis- 
sioner, under  Pol.  Code,  £  437,  for  an  account- 
ing for  the  fees  collected  by  him,  does  not 
create  a  new  cause  of  action  in  favor  of  the 
state.    People  v.  Van  Ness,  76  Cal.  121. 

Same ■ —  Baggage.  —  S.,  an  emigrant,  on  arriv- 
ing in  New  York  was,  under  the  rules  of  the 
commissioners  of  emigration,  placed  on  board 
a  barge  with  his  baggage,  for  the  purpose  of 
being  landed.  The  barge  belonged  to  and  was 
in  the  custody  of  certain  railroad  companies, 
who  had  ticket  offices  in  Castle  Garden,  the 
premises  of  the  commissioners  of  emigration. 
Upon  landing,  the  baggage  was  transferred  to 
the  wharf  by  the  emplojees  of  the  railroad 
companies,  in  whose  charge  it  was  left  for  the 
purpose  of  being  weighed  and  marked,  while 
S.  was  required  to  enter  Castle  Garden  in 
order  to  have  his  name  registered,  pursuant  to 
the  rules  of  the  commissioners.  During  S.'s 
absence  for  this  purpose,  his  baggage  was  lost. 
It  was  held  that  the  commissioners  of  emigra- 
tion were  not  liable  therefor.  The  baggage 
was  not  in  their  charge,  nor  in  the  charge  of 
any  one  in  their  employ.  The  remedy  of  S., 
if  any,  was  against  the  persons  in  charge  of 
the  baggage,  or  their  employers,  the  railroad 
companies.  Semler  v.  Emigration  Cum'rs,  I 
Hilt.  (N.  Y.)  244. 

So  in  Murphy  v.  Emigration  Com'rs,  28  N. 
Y.  134,  it  was  held  that  licensing  steamboat 
men  to  land  passengers  and  their  baggage  did 
not  make  the  parties  licensed  the  agents  of 
Ihe  commissioners  of  emigration  so  as  to  ren- 
der the  latter  liable  for  the  loss  of  a  passen- 
ger's baggage. 

1.  Conclusiveness. — The  courts  have  no  power 
to  review  the  action  of  an  inspector  of  immi- 
gration in  refusing  to  allow  an  alien  to  land. 
U.  S.  v.  Rogers,  65  Fed.  Rep.  787;  U.  S.  v. 
Arteago.  68  Fed.  Rep.  883;  In  re  Cummings,  32 
Fed.  Rep.  75;  ///  re  Vito  Rullo,  43  Fed.  Rep. 
62:  ///  re  Hcrjanski.  47  Fed.  Rep.  445;  lu  re 
Didfirri,  48  Fed.  Rep.  168;  In  re  Howard.  63 
Fed.  Rep.  263. 

In  Nishimura  Ekiu  v.  U.  S..  142  U.  S.  651,  it 
was  held  that  the  decision  of  the  inspector  of 
immigration  that  an  alien  was  within  one 
of  the  classes  excluded  by  Act  Conn.  March  3, 
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Definitions. 


aliens  1  and  the  importation  of  women  for  purposes  of  prostitution.* 

IMMINENT.  —  "  Imminent "  denotes  something  which  is  ready  to  fall  or 
happen  on  the  instant;  as,  imminent  danger  to  one's  life.3 

IMMORAL  CONSIDERATION.  —  See  the  titles  CONSIDERATION,  vol.  6, 
pp.  673,  757  ;  Illegal  Contracts,  ante. 

IMMORAL  CONTRACTS.  —  See  the  title  Illegal  Contracts,  ante. 

IMMORALITY.  —  See  the  titles  Adultery  (as  a  Crime),  vol.  1,  p.  746; 
Bas  tardy,  vol.  3,  p.  871  ;  Disorderly  Houses,  vol.  9,  p.  508;  Divorce, 
vol.  9.  p.  723;  Fornication,  vol.  13,  p.  11 18;  Lewd  and  Lascivious 
Cohabitation  and  Conduct;  Seduction. 

IMMOVABLE.  —  See  note  4. 

IMMUNITY.  (See  also  the  titles  Civil  Rights,  vol.  6,  p.  68 ;  Constitu- 
tional Law,  vol.  6,  pp.  958,  966.)  —  Immunity  is  freedom  from  that  which 
otherwise  would  be  a  burden.5 


1891,  c.  55,  was  subject  only  to  appeal  to  the 
commissioner  of  immigration  and  the  secretary 
of  the  treasury,  and  could  not  be  reviewed  by 
habeas  corpus,  though  il  did  not  appear  that 
the  inspector  took  or  recorded  any  evidence. 

In  In  re  Day,  27  Fed.  Rep.  678,  it  was  held 
that  immigration  officers  might  reconsider  their 
decision  at  any  time  before  the  deportation  of 
aliens. 

Immigrant.  —  In  In  re  Moses,  83  Fed.  Rep. 
995,  it  was  held  that  it  was  not  necessary,  since 
the  Act  of  Congress  making  the  decision  of 
immigration  officers  final,  for  the  respondent 
in  habeas  corpus  in  behalf  of  an  alien  ex- 
cluded to  show  that  such  person  was  an  immi- 
grant. 

Right  to  Enter.  —  In  In  re  Li  Foon,  80  Fed. 
Rep.  881,  it  was  held  that  under  Act  Cong. 
Aug.  18,  1894,  the  decision  of  a  collector  of 
customs  in  favor  of  the  right  of  a  Chinese 
alien  to  enter  was  not  final,  but  was  subject  to 
review  in  the  courts. 

Collector.  —  In  In  re  Palagano,  38  Fed.  Rep. 
580,  it  was  held  that  the  decision  of  the  com- 
missioners of  immigration  as  to  indigent  im- 
migrants could  not  be  reversed  by  the  collector. 

Whether  an  Alien.  —  In  In  re  Panzara,  51 
Fed.  Rep.  275,  it  was  held  that  the  question 
whether  the  party  to  be  excluded  was  or  was 
not  an  alien  was  jurisdictional  and  might  be 
determined  by  the  courts.  See  also  In  re  Tom 
Yum.  64  Fed.  Rep.  485. 

1.  Inveigling  and  Kidnapping.  (See  also  the 
title  Kidnapping.)  —  Act  Cong.  June  23,  1874, 
18  Stat,  at  L.  251,  provided  that  whoever 
should  knowingly  and  wilfully  bring  in  the 
United  States  any  person  inveigled  or  forcibly 
kidnapped  in  any  other  country,  with  intent 
to  hold  such  person  so  inveigled  or  kidnapped 
in  confinement  or  to  any  involuntary  service, 
should  be  guilty  of  a  felony.  It  was  held  that 
the  word  "  inveigled  "  as  here  used  included 
an  arrangement  made  in  Italy  which  contem- 
plated the  delivery  of  a  child  to  the  defendant 
and  the  bringing  of  him  by  the  defendant  to 
the  United  States  for  the  purpose  of  being  em- 
ployed there  as  a  beggar  or  street  musician, 
the  child  being  induced  in  Italy  to  consent  to 
such  an  arrangement.  U.  S.  v.  Aucarola,  17 
Blatchf.  (U.  S.)  423. 

2.  Prostitution.  —  In  U.  S.  v.  Pagliano,  53 
Fed.  Rep.  1002,  it  was  held  that  evidence  that 
defendant  kepi  a  house  of  prostitution  was 


admissible  as  showing  the  intent  of  the  im- 
portation. 

Under  Act  Cong.  March  3,  1875,  §  3,  18  U. 
S.  Stat,  at  L.  477,  the  importation  of  women 
for  the  purposes  of  prostitution  from  all  coun- 
tries is  forbidden,  and  not  merely  the  importa- 
tion of  them  for  such  purposes  from  China, 
Japan  and  other  Oriental  countries.  U.  S.  v. 
Johnson,  19  Blatchf.  (U.  S.)  257,  holding 
further  that  evidence  as  to  acts  done,  after  the 
importation,  at  a  house  kept  by  the  defendant, 
where  she  and  the  imported  woman  lived,  it 
being  the  place  named  in  the  indictment  as 
that  where  the  purpose  of  prostitution  was  to 
be  carried  out,  is  proper  to  show  such  purpose. 

3.  Eckhardt  v.  Buffalo,  19  N.  Y.  App.  Div.  12. 
This  case  was  upon  the  construction  of  a 
city  charter  empowering  the  health  commis- 
sioner, in  the  presence  of  great  and  imminent 
peril  to  the  public  health,  to  take  such  pro- 
tective measures  as  he  might  deem  the  public 
safety  and  health  to  demand.  See  also  the 
title  Board  of  Health,  vol.  4,  p.  596.  ■ 

4.  Immovable.  (See  also  the  titles  Taxation; 
Wills.  And  see  Movable.)  —  A  Hawaiian 
statute  provided  that  a  wife  should  be  entitled 
to  receive  by  way  of  dower  a  life  estate  in  one- 
third  part  of  all  immovable  and  fixed  property 
owned  by  her  husband.  The  court  said,  in 
construing  this  statute:  "  We  understand 
'  immovable  and  fixed  property,'  as  here  used, 
to  mean  lands  and  tenements,  in  contra- 
distinction to  money,  goods,  wares,  furniture, 
or  any  other  species  of  movable  property,  not 
fixed,  without  necessarily  implying  that  such 
lands  and  tenements  must  be  held  in  fee  sim- 
ple or  by  any  other  freehold  tenure."  Matter 
of  Vida,  1  Hawaii  64. 

Immovable  Property  Includes  land  and  Chattels 
Real.  —  Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.) 
460,  22  Am.  Dec.  41. 

5.  Lonas  v.  State,  3  Heisk.  (Tenn.)  306. 

A  Constitution  prohibited  the  legislature  from 
enacting  any  special  or  private  law  granting 
any  special  or  exclusive  privileges,  immuni- 
ties, or  franchises.  It  was  held  that  the  three 
terms  were  intended  to  refer  to  things  of  the 
same  general  nature.  The  court  said:  "An 
immunity  has  been  defined  as  an  exemption 
from  any  charge,  duty,  office,  tax,  or  imposi- 
tion."   Dike  v.  State,  38  Minn.  367. 

By  the  Federal  Constitution  the  citizens  of 
each  state  are  entitled  to  all  privileges  and 
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IMPAIR  —  IMPAIRMENT  OF  HEAITH. 


Definitions. 


IMPAIR.  (See  also  the  title  Impairment  of  Obligation  of  Con- 
tracts, post.)  —  To  impair  means  to  make  worse ;  to  diminish  in  quantity, 
value,  excellence,  or  strength  ;  to  lessen  in  power;  to  weaken  ;  to  enfeeble  ;  to 
deteriorate.1 

IMPAIRMENT  OF  HEALTH.  —  See  the  title  LIFE  INSURANCE. 


immunities  of  citizens  in  the  several  states. 
In  Campbell  v.  Morris,  3  Har.  &  M.  (Md.)  535, 
it  was  said  that  the  terms  "  privilege  "  and  im- 
munity are  synonymous,  or  nearly  so;  "  privi- 
lege "signifies  a  peculiar  advantage, exemption, 
immunity;  immunity  signifies  exemption, 
privilege.  A  particular  and  limited  operation 
is  to  be  given  to  the  words  "immunities  and 
privileges."  Wiley  v.  Parmer,  14  Ala.  632. 
See  also  Ward  v.  Maryland,  12  Wall.  (U.  S.) 
430;  U.  S.  v.  Petersburg  Judges,  I  Hughes 
(U.  S.)  507;  Van  Valkenburg  v.  Brown,  43 
Cal.  49;  In  re  Lovvrie,  8  Colo.  514;  Douglass 
v.  Stephens,  1  Del.  Ch.  476;  Buffington  v. 
Grosvenor,  46  Kan.  736;  Corfield  v.  Coryell,  4 
Wash.  (U.  S.)  371. 

Immunities  —  Exemption  from  Taxation.  (See 
also  the  title  Exemptions  (from  Taxation), 
vol.  12,  p.  295.)  —  A  statute  granted  to  the  D. 
insurance  company  "  all  the  rights,  privileges, 
and  immunities  "  of  the  B.  insurance  com- 
pany. A  later  act  granted  to  the  W.  insurance 
company  "all  the  rights  and  privileges  "  of 
the  D.  company.  It  was  held  that  the  exemp- 
tion from  taxation  did  not  pass.  The  court 
said:    "  The  word  immunities  is  omitted.  Is 


there  any  meaning  to  be  attached  to  that 
omission?  And  if  so,  what?  We  think  some 
meaning  is  to  be  attached  to  it.  The  word 
immunity  expresses  more  clearly  and  defi- 
nitely an  intention  to  include  therein  an  ex- 
emption from  taxation  than  does  either  of  the 
other  words.  Exemption  from  taxation  is 
more  accurately  described  as  an  immunity 
than  as  a  privilege,  although  it  is  not  to  be 
denied  that  the  latter  word  may  sometimes  and 
under  some  circumstances  include  such  ex- 
emption." Phoenix  F.  &  M.  Ins.  Co.  v.  Ten- 
nessee, 161  U  S.  174. 

The  term  immunity  is  an  apt  one  to  de- 
scribe an  exemption  from  taxation.  Buchanan 
v.  Knoxville,  etc.,  R.  Co.,  71  Fed.  Rep.  334. 

1.  Impair.  —  Edwards  v.  Kearzey,  96  U.  S. 
600,  79  N.  Car.  665;  Holland  v.  Dickerson,  41 
Iowa  371.  To  the  same  effect  are  State  v. 
Carew,  13  Rich.  L.  (S.  Car.)  541;  Swinburne 
v.  Mills,  17  Wash.  611. 

To  impair  means  to  diminish;  to  injure;  to 
make  worse.  Blair  v.  Williams,  4  Litt.  (Ky.) 
69. 

Affect  in  the  Sense  of  Impair.  —  See  Tyler  v. 
Wells,  2  Mo.  App.  539. 
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By  George  McKay. 

I.  Scope  of  Title,  1031. 
II.  History  of  Contract  Clause,  1032. 

III.  What  Are  Contracts  in  the  Constitutional  Sense,  1032. 

1.  In  General,  1032. 

2.  Obligations  Imposed  by  Law,  1032. 

3.  Implied  Contracts,  1032. 

4.  Executory  Contracts,  1033. 

5.  Executed  Contracts,  1033. 

6.  Contracts  of  State  or  Municipality,  1033. 

7.  Grants  of  Exclusive  Privileges,  1033. 

8.  Charters  of  Private  Corporations,  1034. 

a.  In  General,  1034. 

b.  Classification  of  Provisions  of  Charter,  1034. 

c.  Test  of  Classification,  1034. 

(1)  Matters  of  Contract,  1034. 

(2)  Terms  of  Contract,  1035. 

(3)  Matters  of  Law,  1035. 

9.  Contract  Between  Corporation  and  Its  Stockholders,  1036. 

10.  Contract  Between  Stockholders  Themselves,  1036. 

11.  Statutory  Liability  of  Stockholders,  1037. 

12.  Salaries  and  Compensation  of  Public  Officials,  1037. 

13.  Bounties  Offered  by  Statute,  1038. 

14.  Licenses,  1038. 

15.  Contract  with  Purchaser  at  Public  Sale,  1038. 

16.  'judgments,  1038. 

17.  Interest,  1039. 

18.  Marriage,  1039. 

19.  Necessity  for  Consideration,  1039. 

20.  Contract  or  No  Contract  a  Federal  Question,  1040. 

IV.  Obligation  of  Contract  —  Nature  and  Characteristics,  1040. 
V.  Legislative  Control  over  Contracts,  1042. 

1.  Police  Power,  1042. 

2.  Power  to  Tax,  1042. 

3.  Power  of  Eminent  Domain,  1043. 

4.  Power  to  Regulate  Commerce,  1043. 

5.  Reserved  Power  to  Amend  or  Repeal  Corporate  Charters,  1043. 

VI.  Sources  of  Laws  Affecting  Contracts,  1044. 

1.  In  General,  1044. 

2.  Laws  Enacted  by  State  Before  Adoption  of  Constitution,  1044. 

3.  Laws  Enacted  by  Independent  State  Before  Admission  into  Union,  1045. 

4.  Laws  Enacted  by  State  While  in  Rebellion,  1045. 

5.  Laws  Enacted  by  Congress,  1045. 

6.  laws  Enacted  by  Territorial  Legislature,  1045. 

7.  Laws  of  State  Within  Contract  Clause,  1046. 

a.  Constitutions,  1046. 

b.  Statutes,  1046. 

c.  Ordinances,  1046. 

d.  Judicial  Decisions,  1046. 
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Scope  of  Title. 


TIL  How  Obligation  May  Be  Impaired,  1046. 

1.  In  General — Direct  Impairment,  1046. 

2.  Contracts  of  State,  1047. 

3.  Contracts  0/  Municipality,  1048. 

4.  Grants  Generally,  1049. 

5.  Corporate  Charters,  1049. 

6.  Changing  Rules  of  Evidence,  1050. 

a.  General  Rule  —  No  Vested  Right  in  Rules  of  Evidence,  1050. 

b.  Changes  Rendering  Prior  Contracts  Impossible  of  Legal  Proof,  105 1. 

(1)  In  General,  1051. 

(2)  Competency  of  Witnesses,  105 1. 

7.  Changing  Remedies,  1052. 

a.  In  General,  1052. 

b.  Increase  of  Effectiveness  of  Remedies  Not  Forbidden,  1053. 

c.  Provisional  Remedies,  1054. 

(1)  Attachment  and  Garnishment,  1054. 

(2)  Supplementary  Proceedings,  1054. 

(3)  Mandamus,  1054. 

Certain  Instances  of  Obnoxious  Changes,  1054. 

(1)  Creation  or  Increase  of  Exemptions,  1054. 

(2)  ^/tfy  Laws,  1055. 

(3)  Suspending  Hearing  of  Suits,  1056. 

(4)  Extending  Period  of  Redemption,  1056. 

(5)  Appraisement  Laws,  1057. 

(6)  Change  in  Measure  of  Damages,  1057. 

(7)  Change  in  Rate  of  Interest,  1057. 

8.  Contract  of  Purchaser  at  Public  Sale,  1058. 

9.  Insolvent  Laws,  1058. 

10.  Recording  Acts,  1058. 

11.  Curative  Statutes,  1058. 

12.  Statutes  of  Limitation,  1058. 

13.  Abolition  of  Imprisonment  for  Debt,  1058. 

14.  Impairment  a  Federal  Question,  1059. 

15.  fffo  J/ay  Complain  of  Impairment,  1059. 

CROSS-REFERENCES. 

/n  addition  to  the  references  given  under  the  title  CONTRACTS,  vol.  7,  p.  89,  f«  ///<r 
following:  CONSTITUTIONAL  LAW,  vol.  6,  p.  882;  DUE  PROCESS 
OF  LAW,  vol.  10,  p.  287;  EMINENT  DOMAIN,  vol.  10,  p.  1043;  EX- 
EMPTIONS {FROM  EXECUTION},  vol.  12,  p.  74;  EXEMPTIONS 
{FROM  TAXATION},  vol.  12,  p.  266;  HOMESTEAD,  ante,  p.  516; 
IMPRISONMENT  FOR  DEBT  AND  IN  CIVIL  ACTIONS  ;  INSOL- 
VENCY AND  BANKRUPTCY ;  INTEREST ;  INTERSTATE  COM- 
MERCE. ;  fUDGMEXTS  AND  DECREES;  / ED /CIA I  SALES; 
LIMITATION  OF  ACTIONS ;  MONOPOLIES ;  MUNICIPAL  COR- 
PORATIONS ;  OCCUPATION,  BUSINESS,  AND  PRIVILEGE 
TAXES;  ORDINANCES  ;  POLICE  POWER  ;  PUBLIC  OFFICERS  ; 
RECORDING  ACTS  ;  SUE  A' I  EE'S  SALES  ;  STATES;  STATUTES; 
STOCK ;  STOCKHOLDERS ;  TAXATION;  TAX  SALES;  TAX 
TITLES. 

I.  Scope  of  Title.  — To  arrive  at  the  meaning  of  the  term  "  contract,"  as 
used  in  the  contract  clause  of  the  Federal  Constitution,  does  not  require  a 
general  treatise  on  the  law  of  contracts,  but  does  require  a  special  statement 
of  what  are  contracts  in  the  constitutional  sense.  To  arrive  at  the  meaning 
of  the  term  "  contract  "  in  its  constitutional  sense  there  must  be  subtracted 
from  the  term  as  it  is  sometimes  employed  all  those  obligations  imposed  by 
the  law,  but  not  based  on  the  actual  meeting  of  minds  and  a  consent  to  be 
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bound;  and  on  the  other  hand,  there  must  be  added  to  the  term  all  those 
rights  which  rest  upon  an  actual  meeting  of  minds,  even  though  such  rights 
cannot  be  vindicated  in  an  action  counting  upon  a  contract  between  the 
parties  and  alleging  a  breach  of  it.  Such  matters  as  contracts  generally, 
corporations,  constitutional  law,  the  police  power,  taxation,  eminent  domain, 
and  interstate  commerce  are  treated  elsewhere,  and  are  here  mentioned  only  so 
far  as  necessary  in  order  to  treat  the  matter  in  hand.1 

II.  History  of  Contract  Clause.  —  The  history  of  the  contract  clause  is  a 
brief  one.  This  provision  passed  almost  unnoticed  in  the  debates  of  the  con- 
vention, and  it  was  mentioned  but  twice  in  the  Federalist.2  While  the 
Constitution  was  under  consideration  by  the  convention,  a  provision  similar  in 
character  was  incorporated  by  Congress  into  the  ordinance  for  the  government 
of  the  Northwest  Territory.3  "  Since  its  adoption  no  clause  which  the  Con- 
stitution contains  has  been  more  prolific  of  litigation,  or  given  rise  to  more 
animated  and  at  times  angry  controversy."  4 

III.  What  Are  Contracts  in  the  Constitutional  Sense  —  1.  In  General.  — 
Assent  to  be  bound  is  of  the  very  essence  of  the  obligation  protected  by  the 
Constitution.  The  contract  clause  was  designed  to  secure  good  faith  in  the 
performance  of  contracts,  by  protecting  their  obligations  against  the  passage, 
by  a  state,  of  laws  which  in  their  effect  would  relieve  either  party  from  what 
he  had  voluntarily  pledged  his  faith  to  do  or  not  to  do.5 

2.  Obligations  Imposed  by  Law.  —  Obligations  imposed  by  the  law  without 
the  assent  of  the  party  bound  are  not  contracts  in  the  constitutional  sense, 
even  though  by  a  legal  fiction  they  may  be  enforced  in  an  action  in  form  ex 
contractu* 

Quasi  Contracts  is  a  term  quite  generally  applied  to  obligations  of  this  char- 
acter; but  the  use  of  the  term  has  been  purposely  avoided  in  this  article,  for 
the  reason  that  obligations  contractual  in  character  are  often  placed  under 
this  classification,7  and  for  the  further  reason  that  the  line  of  demarcation 
between  true  contracts  and  quasi  contracts  has  never  been  accurately  drawn, 
with  reference  to  the  contract  clause.8 

3.  Implied  Contracts.  —  It  may  be  proven  that  a  contract  has  been  made  by 
words,  either  oral  or  written,  or  by  the  acts  of  the  parties.  The  words  in  the 
one  case  and  the  acts  in  the  other  tend  to  the  same  end,  proof  of  an  agree- 
ment to  do  or  not  to  do  a  particular  thing.9  A  contract  proven  by  the  acts 
of  the  parties  is  just  as  much  within  the  protection  of  the  contract  clause  as  a 
contract  proven  by  the  most  solemn  and  formal  instrument.10 

1.  See  the  titles  Constitutional  Law,  vol.  Money  Paid  under  Mistake.  —  In  Louisiana  it 
6,  p.  882;  Contracts,  vol.  7,  p.  88;  Corpora-  has  been  held  that  the  obligation  to  repay 
tions  (Private),  vol.  7,  p.  620;  Eminent  Do-  money  paid  under  a  mistake  is  not  contractual, 
main,  vol.  10,  p.  1043;  Interstate  Commerce;  but  quasi  contractual,  and  is  therefore  not 
Police  Power;  Taxation.  within  the  protection  of  the  contract  clause. 

2.  Cooley's  Const.  Lim.  (6th  ed.)  328;  Feder-  The  obligation  is  imposed,  so  the  court  held, 
alist,  Nos.  7  and  44.  by  the  law,  and  is  not  consensual  in  character. 

3.  Hepburn  v.  Griswold,  8  Wall.  (U.  S.)  603.  State  v.  New  Orleans,  38  La.  Ann.  119,  58  Am. 

4.  Cooley's  Const'.  Lim.  (6th  ed.)  328.  Rep.  168. 

5.  Object  of  Contract  Clause.  —  Louisiana  v.  7.  See  Keener  on  Quasi  Contracts,  300. 
New  Orleans,  109  U.  S.  285;  Garrison  v.  New  8.  See  the  preceding  notes  to  this  subdi- 
York,  21  Wall.  (U.  S.)  196;  Freeland  v.  Wil-  vision;  and  see  infra,  this  section,  Implied 
Hams,  131  U.  S.  405.    See  also  infra,  this  sec-  Contracts. 

tion,  Obligations  Imposed  by  Law.  An  examination  of  the  cases  will  show  that 

6.  Obligations  Imposed  by  Law.  —  Louisiana  v.  no  attempt  has  ever  been  made  to  properly 
New  Orleans,  109  U.  S.  285;  Garrison  v.  New  classify  contracts  with  reference  to  the  ron- 
York,  21  Wall.  (U.  S.)  196;  Freeland  v.  Wil-  tract  clause.  The  principle  stated  supra  may 
Hams,  131  U.  S  405;  State  v.  New  Orleans,  38  serve  as  the  basis  for  a  correct  classification, 
La.  Ann.  119,  58  Am.  Rep.  168.  but  the  work  has  never  been  completed.  See 

In  each  of  the  cases  cited  supra  the  point  of  infra,  this  section,  Implied  Contracts. 

the  decision  is  that  an  obligation  imposed  on  9.  See  the  title  Contracts,  vol.  7,  p.  91 

the  party  by  the  law,  without  his  assent,  is  not  et  seq.    See  also  the  title  Implied  or  Quasi 

contractual  in  the  constitutional  sense.    The  Contracts,  post. 

fiction  of  a  promise  does  not  change  the  es-  10.  Fisk  v.  Jefferson  Police  Jury,  116  U.  S. 

sential  nature  of  the  obligation.  131 ;  Hawthorne  v.  Calef,  2  Wall.  (U.  S.)  10. 
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A  Trustee,  by  accepting  a  trust,  binds  himself  by  a  contractual  obligation 
to  carry  out  the  terms  and  purposes  of  the  trust.1 

4.  Executory  Contracts.  —  It  has  never  been  doubted  or  questioned  that 
executory  contracts  are  protected  by  the  contract  clause.3 

5.  Executed  Contracts.  —  It  took  argument  and  precedent  to  establish  the 
doctrine  that  after  performance  of  a  contract  there  remained  an  obligation  of 
a  contract,  in  the  constitutional  sense.  At  first  blush  it  would  seem  that  the 
obligation  is  discharged  by  the  performance  of  the  contract;  but  in  the  execu- 
tion of  a  contract  rights  are  created  or  transferred  ;  these  rights  grow  out  of  — 
are  the  fruit  of  —  the  obligation  of  a  contract.  The  state  cannot,  by  a  legis- 
lative act,  arrest  performance  by  impairing  the  obligation  to  perform,  nor  can 
it  wait  until  after  performance,  and  then,  by  legislation,  undo  and  rescind  the 
contract  and  restore  to  the  parties  the  rights  transferred  by  the  act  of  perform- 
ance. After  performance  there  remains  the  implied  contract,  to  which  both 
parties  have  assented,  that  neither  shall  retake  and  that  each  shall  enjoy  the 
right  transferred  in  the  execution  of  their  contract.3 

6.  Contracts  of  State  or  Municipality.  —  The  contracts  of  a  state  or  munici- 
pality are  within  the  contract  clause,  the  same  as  the  contracts  of  individuals 
or  private  corporations.4 

7.  Grants  of  Exclusive  Privileges.  —  The  grant  of  an  exclusive  privilege,  if 
valid,  implies  a  contract  not  to  revoke  the  grant  5  and  a  further  contract  not 
to  grant  the  same  privilege  to  another.6  But  the  mere  grant  of  a  privilege 
not  exclusive  does  not  imply  a  contract  not  to  grant  a  competing  privilege  or 


right  to  another.7 

1.  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518;  People  v.  O'Brien,  m 
N.  Y.  i,  7  Am.  St.  Rep.  684;  Carv  Library  v. 
Bliss,  151  Mass.  364.  See  generally  the  title 
Trusts  and  Trustees. 

2.  Executory  Contracts.  —  In  all  the  discus- 
sions by  the  courts  and  text  writers  it  has  been 
assumed  that  executory  contracts  are  protected 
by  1  he  contract  clause.  See  infra,  this  sec- 
lion,  Executed  Contracts. 

In  Black  on  Constitutional  Limitations,  p. 
31,  §  22,  the  writer  seems  to  state  ihat  execu- 
tory contracts  are  not  protected  from  impair- 
ment, but  an  examination  of  the  text  will 
clearly  show  that  the  writer  had  in  mind  not 
executory  coniracis  properly  so  called,  but 
mere  proposals  not  accepted.  Here  something 
remains  to  be  done  before  the  contract  is 
closed  —  before  it  is  a  contract. 

See  the  title  Contracts,  vol.  7,  p.  125. 

3.  Executed  Contracts.  —  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  87;  Terrctt  v.  Taylor,  9  Cranch 
(U.  S.)  52;  Dartmouth  College  v.  Woodward, 
4  Wheat.  (U.  S.)  518;  Green  v.  Biddle.  8  Wheat. 
(U.  S.)  1;  Hamilton  v.  Brown,  161  U.  S.  256; 
Baltimore  Trust,  etc.,  Co.  v.  Baltimore,  64 
Fed.  Rep.  153;  People  v.  Piatt,  17  Johns. 
(N.  Y.)  195,  8  Am.  Dec.  382;  Houston,  etc.,  R. 
Co.  v.  Texas,  etc.,  R.  Co.,  70  Tex.  649:  Frank- 
lin County  Grammar  School  v.  Bailey,  62  Vt. 
467.  See  also  the  cases  cited  infra,  this  sec- 
tion, Grants  of  Exclusive  Privileges;  Charters 
of  Private  Corporations. 

4.  Sec  the  succeedingdivisions  of  this  article; 
and  sec  the  titles  Municipal  Corporations; 
Spates. 

6.  Grants  of  Exclusivo  Privileges.  —  Sec  the 
cases  cited  to  the  subscciion  Executed  Contracts, 
tuf>ra. 

6.  St.  Tammany  Water  Works  Co.  v.  New 
Orleans  Water  Works  Co.,  120  U.  S.  64;  New 


Orleans  Water- Works  Co.  v.  Rivers,  115  U.  S. 
674;  Binghamton  Bridge  Co.,  3  Wall.  (U.  S.) 
51;  Bridge  Proprietors  v.  Hoboken  Land, 
etc.,  Co.,  1  Wall.  (U.  S.)  116.  See  the  title 
Monopolies. 

7.  Stein  v.  Bienville  Water  Supply  Co.,  141 
U.  S.  67;  Bridge  Proprietors  v.  Hoboken  Land, 
etc.,  Co.,  1  Wall.  (U.  S.)  116;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  (U.  S.)  420; 
Matter  of  Brooklyn,  143  N.  Y.  596;  Auburn, 
etc.,  Plank-road  Co.  v.  Douglass,  9  N.  Y.  444; 
Power  v.  Athens,  99  N.  Y.  592;  Syracuse 
V/ater  Co.  v.  Syracuse.  116  N.  Y.  167;  Hydcs 
Ferry  Turnpike  Co.  v.  Davidson  County,  91 
Tenn.  291. 

The  Celebrated  "Charles  River  Bridge  Case" 

(Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  (U.  S.)  420),  arose  out  of  the  following 
state  of  facts:  The  state  of  Massachusetts  first 
granted  to  the  Charles  River  Bridge  Company 
the  franchise  to  construe!  a  bridge  across  the 
Charles  river  and  to  collect  tolls.  Subse- 
quently the  state  granted  a  franchise  toanother 
company  to  construct  another  bridge  near  to 
the  first.  The  ends  of  the  two  bridges  were 
only  sixteen  rods  apart  on  one  side  of  the  river 
and  fifty  rods  apart  on  the  other,  and  both 
bridges  were  on  the  line  of  travel  from  Boston 
to  Charlcstown.  The  franchise  first  granted 
was  not  exclusive  in  terms.  The  court  held 
that  the  grant  of  the  franchise  must  be  suiclly 
construed,  and  that  the  court  could  not,  by 
construction,  import  into  the  franchise  a  con- 
tract that  no  other  bridge  should  be  built  to 
compete  with  the  first  bridge. 

In  Stein  v.  Bienville  Water  Supply  Co.,  141 
U.  S.  67,  it  was  held  that  an  exclusive  franchise 
to  supply  water  to  a  city  from  a  designated 
stream  did  not  include  a  contract  not  lo  grant 
the  right  to  others  to  supply  the  city  with  water 
from  another  source. 
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Exemptions  from  Taxation  may,  for  a  valuable  consideration,  be  granted  by  con- 
tract with  the  state.1 

8.  Charters  of  Private  Corporations  —  a.  In  General.  —  It  is  often  said  that 
the  charter  of  a  private  corporation  becomes  after  acceptance  a  contract 
between  the  state  and  the  corporation.3  This  form  of  statement,  while  con- 
venient, and  sufficiently  accurate  for  most  purposes,  is  liable  to  mislead  if 
taken  literally,  and  it  is  open  to  the  further  objection  that  it  obscures  the  real 
contract  protected  by  the  Constitution.3  Generally  speaking,  a  charter  or  act 
of  incorporation,  however  special  or  limited  in  its  terms,  is  not,  in  its  entirety, 
a  contract,  nor  are  all  its  provisions  protected  by  contract  from  amendment  or 
repeal.4 

b.  Classification  of  Provisions  of  Charter.  — The  provisions  of  the 
charter  or  act  of  incorporation  are  either  matters  of  contract8  or  matters  of 
law.6 

c.  Test  of  Classification.  —  No  decided  case  furnishes  any  certain  test 
whereby  to  determine  in  every  instance  whether  a  particular  provision  is 
matter  of  contract  or  matter  of  law. 

(i)  Matters  of  Contract.  —  Every  valuable  right  granted  by  the  charter  or 
act  of  incorporation,  and  which  by  a  fair  construction  may  be  said  to  be  the 
consideration,  in  whole  or  in  part,  for  the  acceptance  of  the  charter  and  the 
organization  under  it,7  or  for  the  conveyance  to  the  corporation  by  third  par- 
ties of  valuable  property  rights,8  is  protected  by  a  contract  that  the  state  will 


In  Bridge  Proprietors  v.  Hoboken  Land, 
etc.,  Co.,  i  Wall.  (U.  S.)  116,  the  grant  of  an 
exclusive  franchise  to  maintain  a  tollbridge  for 
public  travel  was  held  not  to  imply  a  contract 
not  to  grant  a  franchise  to  construct  a  railroad 
bridge  for  railroad  traffic. 

See  such  titles  as  Bridges,  vol.  4,  p.  946; 
Ferries,  vol.  12,  p.  1101;  Gas  Companies,  vol. 
14,  pp.  921,  922;  Turnpikes;  Waterworks 
and  Water  Companies. 

1.  Exemptions  from  Taxation. —  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  (U.  S.H32;  Wash- 
ington University  v.  Rouse,  8  Wall.  (U.  S.)  439; 
Piqua  Branch  of  State  Bank  v.  Knoop,  16 
How.  (U.  S.)  369;  Armstrong  v.  Treasurer,  16 
Pet.  (U.  S.)  281;  Memphis,  etc.,  R.  Co.  v. 
Berry,  41  Ark.  436;  Atwater  v.  Woodbridge,  6 
Conn.  223,  16  Am.  Dec.  46;  Osborne  v.  Hum- 
phrey, 7  Conn.  335;  Landon  v.  Litchfield,  11 
Conn.  251;  Armstrong  v.  Athens  County,  10 
Ohio  235.  See  infra,  this  section,  Necessity 
for  Consideration. 

For  a  full  treatment,  see  the  title  Exemp- 
tions (from  Taxation),  vol.  12,  p.  385. 

2.  Corporate  Charters.  —  See  the  title  Cor- 
porations (Private),  vol.  7,  p.  669. 

3.  For  a  statement  of  the  terms  of  the  con- 
tract protected  by  the  Constitution,  see  infra, 
this  section,  Terms  of  Contract. 

"  The  statement  that  a  charter  of  incorpora- 
tion is  a  contract  conveys  no  definite  idea  to 
the  mind  unless  the  parties  to  the  supposed 
contract  and  the  terms  of  their  agreement  are 
understood."  2  Morawetz  on  Private  Corpora- 
tions (2d  ed.),  §  1046. 

4.  "  In  many,  if  not  in  most,  acts  of  incor- 
poration, however  special  in  their  nature,  there 
are  various  provisions  which  are  matters  of 
general  law  and  not  of  contract,  and  are, 
therefore,  subject  to  modification  or  repeal." 
Memphis,  etc.,  R.  Co.  v.  Railroad  Com'rs,  112 
U.  S.  609.  This  language  was  quoted  with 
approval  in  People  v.  Cook,  148  U.  S.  397.  In 

1 


the  latter  case  a  railroad  company  had  given  a 
mortgage  on  its  property  and  franchises.  The 
law  in  force  when  the  mortgage  was  given 
authorized  the  purchasers  of  the  property  at 
foreclosure  sale  to  organize  another  corpora- 
tion to  hold  and  manage  the  property;  and  at 
that  ti  ie  no  tax  was  imposed  on  the  filing  of 
the  ai  ucles  of  incorporation.  After  the  giving 
of  the  mortgage,  but  before  the  purchase  at 
foreclosure  sale,  a  tax,  graduated  according  to 
the  capital  stock,  was  imposed  by  a  statute 
of  the  state.  It  was  held  that  the  law  author- 
izing the  formation  of  the  new  corporation  was 
not  a  contract,  and  that,  therefore,  the  purchas- 
ers must  comply  with  the  law  in  force  when 
they  attempted  the  formation  of  the  new  cor- 
poration. Substantially  the  same  question  was 
involved  in  the  case  first  cited. 

5.  See  infra,  this  section,  Matters  of  Contract. 

6.  See  infra,  this  section,  Matters  of  Law. 

7.  Matters  of  Contract.  —  Piqua  Branch  of 
State  Bank  v.  Knoop,  16  How.  (U.  S.)  369.  In 
this  case  the  court  used  this  language:  "  Every 
valuable  privilege  given  by  the  charter,  and 
which  conduced  to  an  acceptance  of  it  and  an 
organization  under  it,  is  a  contract  which  can- 
not be  changed  by  the  legislature,  where  the 
power  to  do  so  is  not  reserved  in  'he  charter. 
The  rate  of  discount,  the  duration  of  the 
charter,  the  specific  tax  agreed  to  be  paid,  and 
other  provisions  essentially  connected  with  the 
franchise  and  necessary  to  the  business  of  the 
bank  cannot,  without  its  consent,  become  a 
subject  for  legislative  action."  This  was  a 
case  of  a  tax  exemption  contained  in  the 
charter,  and  in  reliance  on  which  the  corpora- 
tion had  been  organized  and  the  stock  sub- 
scribed and  paid  for. 

8.  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518;  Home  of  the  Friendless  v. 
Rouse,  8  Wall.  (U.  S.)  430;  Washington  Uni- 
versity v.  Rouse,  8  Wall.  (U.  S.)  439;  Cary 
Library  v.  Bliss,  151  Mass.  364. 
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not  revoke  or  impair  the  right  or  privilege  granted.1 

(2)  Terms  of  Contract.  —  The  contract  protected  by  the  Constitution  is  the 
same  in  terms,  character,  and  obligation  as  in  a  grant  of  real  or  personal  prop- 
erty. This  is  an  extension  to  the  grant  of  corporate  franchises  of  the  rule 
announced  in  Fletcher  v.  Peck,8  and  since  followed,  that  a  grant  implies  a 
contract  not  to  revoke  or  impair  the  grant.3 

(3)  Matters  of  Law.  —  The  matters  of  law  contained  in  the  charter  or  act 
of  incorporation  are  the  following: 

Kegulation.  —Those  provisions  which  relate  to  and  "  regulate  the  manner  in 
which  the  franchises  are  to  be  exercised."  4 

Powers.  —  Those  "  powers  "  conferred  by  the  charter  or  act  of  incorporation 
which,  while  having  a  value  in  certain  future  contingencies,  are  so  remote  from 
the  main  purpose  of  the  corporation  that  by  a  fair  construction  of  the  charter 
and  the  circumstances  surrounding  its  acceptance  it  cannot  be  said  that  the 
grant  of  these  powers  constituted  in  whole  or  in  part  the  consideration  for  the 
acceptance  of  the  charter,  the  organization  under  it,  or  the  grant  to  the  cor- 
poration by  third  parties  of  valuable  property  rights.5 


In  none  of  the  cases  cited  in  this  note  was 
the  court  called  upon  to  differentiate  the  pro- 
visions of  the  charter  and  determine  which 
were  matters  of  contract  and  which  matters  of 
law,  but  the  principle  running  through  all  of 
them  is  this:  A  consideration  is  necessary 
to  the  contract  which  protects  the  charter  from 
amendment  or  repeal,  and  it  would  logically 
follow  that  a  provision  which  does  not  come 
within  the  range  of  the  consideration  is  not 
protected.  See  infra,  this  section,  Necessity 
for  Consideration. 

Justice  Brown,  after  a  critical  review  of  the 
cases  relating  to  the  franchises  and  privileges 
of  corporations,  used  this  language:  "  In  each 
of  the  above  cases,  however,  the  title  to  prop- 
erty had  either  become  vested  in  the  grantee 
by  operation  of  law,  or  the  exercise  of  the 
power  granted  was  so  far  necessary  to  the  full 
enjoyment  of  the  main  object  of  the  charter 
that  persons  subscribing  to  the  stock  might  be 
presumed  to  lake  into  consideration,  and  be 
influenced  in  their  subscriptions  by,  the  fact 
thai  the  corporation  was  endowed  with  those 
privileges  during  the  continuance  of  the 
charter."  Pcarsall  v.  Great  Northern  R.  Co., 
161  U.  S.  664.  At  pp.  660,  661,  Mr.  Justice 
Brown  gives  a  very  clear  statement  of  the  real 
question  decided  in  the  celebrated  Dartmouth 
College  case. 

1.  See  infra,  this  section,  Terms  of  Contract ; 
and  see  the  next  note  but  one,  infra. 

2.  6  Cranch  (U.  S.)  87. 

3.  Greenwood  v.  Union  Freight  R.  Co.,  105 
U.  S.  13.  In  this  case  the  court,  in  speaking 
of  the  Dartmouth  College  case,  said:  "  The 
opinion  in  that  case  carried  the  protection  of 
the  constitutional  provision  somewhat  in  ad- 
vance of  what  had  been  decided  in  Fletcher  v. 
Peck,  6  Cranch  (U.  S.)  87,  and  the  preceding 
cases,  and  held  that  it  applied  not  only  to  con- 
tracts between  individuals  and  to  grants  of 
property  made  by  the  state  to  individuals  or 
to  corporations,  but  that  the  rights  and  fran- 
chises conferred  upon  private  as  distinguished 
from  public  corporations  by  the  legislative 
acts  under  which  their  existence  was  author- 
ized, and  the  right  to  exercise  the  functions 
conferred  upon  them  by  the  statute,  were, 
when  accepted  by  the  corporators,  contracts 


which  the  state  could  not  impair."  The  court 
in  this  opinion  evidently  uses  the  term  "  con- 
tract "  in  reference  to  a  charter,  in  the  same 
sense  that  the  court  in  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  137,  used  the  same  term  in 
reference  to  an  executed  contract  or  a  grant, 
viz.,  "  A  grant,  in  its  own  natute,  amounts  to 
an  extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  reassert  that 
right."  This  implied  contract  has  its  legal 
obligation;  this  construction  of  an  executed 
contract  creates  a  continuing  obligation  to  be 
protected,  and  brings  the  obligation  within  the 
protection  of  the  contract  clause.  See  the 
language  of  Story,  J.,  in  Dartmouth  College 
v.  Woodward,  4  Wheat.  (U.  S.)  682,  683. 

This  construction  obviates  the  difficulty 
pointed  out  by  Mr.  Morawetz  in  2  Morawetz  on 
Private  Corporations  (2d  ed.),  £  1046.  See  also 
supra,  this  seel  ion.  Executed  Contracts. 

4.  Regulation  of  Franchises.  —  Pearsall  v. 
Great  Northern  R.  Co. ,161  U.  S.  665. 

5.  Powers. —  Pearsall  v.  Great  Northern  R. 
Co.,  161  U.  S.  646;  Bank  of  Commerce  v.  Ten- 
nessee, 161  U.  S.  134;  Galveston,  etc.,  R.  Co. 
v.  State,  81  Tex.  572.  See  also  the  cases  cited 
in  the  next  note  infra. 

In  the  case  last  cited  the  doctrine  of  the  two 
previous  cases  was  approved  and  applied  to 
the  grant  of  authority  —  a  franchise  —  to  con- 
si  ruct  a  certain  line  of  railroad,  in  aid  of  which 
a  land  grant  was  made.  Afterwards  the  state 
forbade  bylaw  fuithcr  grants  in  aid  of  rail- 
roads, and  after  the  latter  law  was  passed  the 
company  was  authorized  to  construct  a  differ- 
ent line  of  road.  It  was  held  that  the  right  to 
a  grant  was  not  a  vested  right  as  to  the  new 
and  different  line. 

Consideration.  —  The  subscriber  to  the  stock 
of  a  corporation  would  not  rely,  as  a  considera- 
tion for  his  contract  of  subscription,  on  the 
power  of  the  company  to  buy  or  build  a  parallel 
line,  Pcarsall  v.  Great  Northern  R.  Co.,  [6l 
U.  S.  646;  nor  on  the  power  of  a  corporate- 
creditor  to  convert  his  demand  into  stock,  Bank 
of  Commerce  v.  Tennessee,  161  U.  S.  134;  nor 
on  the  power  of  the  company  to  build  another 
line  and  thereby  earn  a  land  grant  not  men- 
tioned in  the  charter,  Galveston,  etc.,  R.  Co. 
v.  Stale,  81  Tex.  572.    In  none  of  these  mat- 
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Municipal  Aid  to  Railroads.  —  A  law,  even  though  written  in  a  railroad  charter, 
authorizing  municipal  aid  to  railroads,  is  not  a  corporate  franchise  in  the  sense 
that  it  cannot  be  repealed.  It  is  regarded  as  a  mere  regulation  of  the  powers 
of  municipalities,  and  until,  in  pursuance  of  the  power,  the  aid  is  actually 
given,  or  a  binding  contract  is  made  to  give  it,  no  vested  right  is  disturbed  by 
a  repeal,  even  though  the  expectations  of  the  company  may  be  disappointed. 
The  railroad  company  has  no  vested  right  in  the  continuance  of  a  municipal 
power  to  confer  a  benefit;  the  existence  of  such  a  power  is  not  necessary,  in 
a  legal  sense,  to  the  corporate  purpose  of  a  railroad,  though  it  may  be  valuable 
in  the  contingency  that  the  municipality  continues  willing  to  confer  the  ben- 
efit, and  the  continued  willingness  of  the  municipality  could  not  be  said  to 
have  formed  a  part  of  the  consideration  for  the  acceptance  of  the  charter  or 
the  organization  under  it.1 

9.  Contract  Between  Corporation  and  Its  Stockholders.  —  The  contract  between 
the  corporation  and  a  stockholder  that  the  latter  will  pay  for  his  stock,  accord- 
ing to  an  original  subscription  or  according  to  the  contract  which  he  assumes 
when  he  takes  unpaid  shares,  needs  no  special  treatment.  In  either  case  the 
obligation  to  pay  is  contractual  and  is  protected  by  the  Constitution.2 

10.  Contract  Between  Stockholders  Themselves.  —  Distinct  from  the  contract 
on  the  stockholder's  part  to  pay  for  his  stock,  there  is  a  contract  relating  to 
the  nature  of  the  corporate  venture,  which  is  said  to  exist  between  the  stock- 
holders themselves  3  or  between  the  corporation  and  its  stockholders.4  In 
the  present  state  of  the  adjudications  it  cannot  be  safely  affirmed  that  this 
contract  extends  further  than  this:  The  stockholder's  funds,  which  are  rep- 
resented by  his  stock,  shall  not  be  (a)  devoted  to  a  wholly  different  purpose,5 
{b)  or  subjected  to  a  wholly  different  method  of  management,  from  that  stated 
in  the  charter  or  other  articles  of  incorporation.6  The  very  foundation  of  the 
corporate  venture  cannot  be  shifted,  nor  can  a  stockholder  be  practically 
deprived  of  his  voice  in  the  management.  A  greater  particularity  in  definition 
is  at  present  impossible.  The  charter  or  act  of  incorporation  or  other  articles 
of  association  may  be  of  controlling  importance.7  In  addition,  the  state  of 
the  decisions  renders  precision  difficult.  The  charter  may  be  subject  to  a 
reserved  power  to  amend  or  repeal,  and  though  not  subject  to  such  a  reserved 
power,  a  majority  of  the  stockholders  may  accept  an  amendment  to  the 
charter  not  fundamental  in  character ;  8  the  by-laws  may  generally  be  amended 


ters  could  the  subscriber  urge  that  his  sub- 
scription was  based  on  them  as  a  consideration , 
as  well  might  he  urge  that  the  general  laws  of 
the  state  formed  in  part  the  consideration  of 
his  contract. 

The  "Power"  to  Consolidate  is  a  mere  license, 
and  not  a  contract,  even  though  conferred  by 
a  corporate  charter.  Adams  v.  Yazoo,  etc., 
R.  Co.,  (Miss.  i8g8)  24  So.  Rep.  200,  citing  6 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)8o2; 
Pearsall  v.  Great  Northern  R.  Co.,  161  U.  S. 
667;  Louisville,  etc.,  R.  Co.  v.  Kentucky,  161 
U.  S.  695;  Keokuk,  etc.,  R.  Co.  v.  Missouri, 
152  U.  S.  312. 

As  to  the  Effect  of  Consolidation,  see  the  title 
Consolidation  of  Corporations,  vol.  6,  p. 
810  it  seq. 

1.  Municipal  Aid.  —  Norton  v.  Taxing  Dist., 
129  U.  S.  479;  Concord  v.  Portsmouth  Sav. 
Bank,  92  U.  S.  625;  Aspinwall  v.  Daviess 
County,  22  How.  (U.  S.)  364;  Wadsworth  v. 
Eau  Claire  County,  102  U.  S.  534;  Covington, 
etc.,  R.  Co.  v.  Kenton  County  Ct.,  12  B.  Mon. 
(Ky.)  144;  Wilson  v.  Polk  County,  112  Mo.  126; 
Falconer  v.  Buffalo,  etc.,  R.  Co.,  69  N.  Y.  491. 

2.  See  the  titles  Stock;  Stockholders. 

1 


3.  Contract  Between  Stockholders.  —  Kean  v. 
Johnson,  9  N.  J.  Eq.  407;  Black  v.  Delaware, 
etc.,  Canal  Co.,  24  N.  J.  Eq.  455;  Lauman  v. 
Lebanon  Valley  R.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685. 

4.  Clearwater  v.  Meredith,  1  Wall.  (U.  S.)  25. 

5.  Extent  of  This  Contract. —  Zabriskie^.  Hack- 
ensack,  etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90  Am. 
Dec.  617,  and  cases  cited  in  the  last  two  notes. 

6.  Zabriskie  v.  Hackensack,  etc.,  R.  Co.,  18 
N.  J.  Eq.  178,  90  Am.  Dec.  617. 

7.  See  Zabriskie  v.  Hackensack,  etc.,  R.  Co., 
18  N.  J.  Eq.  178,  90  Am.  Dec.  617. 

A  Consolidation  with  Another  Corporation  with- 
out the  consent  of  a  stockholder  has  been  held 
a  violation  of  the  contract  under  consideration. 
Clearwater  v.  Meredith,  1  Wall.  (U.  S.)  25. 

But  though  he  cannot  be  forced  into  the 
consolidated  corporation,  consolidation  maybe 
effected  without  his  consent  if  compensation 
is  made  to  him.  Lauman  v.  Lebanon  Valley 
R.  Co.,  30  Pa.  St.  46,  72  Am.  Dec.  685.  See 
also  the  title  Consolidation  of  Corporations, 
vol.  6,  p.  805. 

8.  See  the  title  Corporations  (Private),  vol. 
7,  p.  680. 
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or  repealed  by  a  majority  of  the  stockholders;  1  so  that  these  fluctuating 
terms  are  uncertain  materials  out  of  which  to  construct  a  contract,  which  by 
its  very  nature  implies  a  denial  of  the  right  of  the  other  party  to  alter  its 
provisions. 

11.  Statutory  Liability  of  Stockholders.  —  The  statutory  liability  of  stock- 
holders, at  first  blush,  seems  more  like  a  liability  imposed  by  the  law  merely 
than  a  contractual  liability;  but  a  closer  examination  will  disclose  two  entirely 
sufficient  grounds  for  treating  this  as  a  contractual  liability  in  the  consti- 
tutional sense:  I.  The  stockholder  is  bound  to  know  of  the  liability  imposed 
on  him  for  the  debts  of  the  company,  if  any  be  contracted ;  the  holding  of  the 
stock  is  a  voluntary  act,  by  which  he  pledges  his  faith  to  corporate  creditors. 
2.  The  legislature,  by  subjecting  the  stockholders  to  this  liability,  thereby 
removes  the  protection  usually  given  to  stockholders  by  the  law  of  corpora- 
tions, and  makes  them  liable  as  quasi  partners  to  the  extent  of  the  liability 
imposed.2 

statutory  Liabilities  Penal  in  Character  are  not,  however,  contracts,  and  are  not 
protected  by  the  contract  clause.3 

12.  Salaries  and  Compensation  of  Public  Officials  —  Already  Earned.  —  The  salaries 
and  compensation  of  public  officials,  so  far  as  they  are  already  earned,  cannot 
be  taken  away  by  legislative  action.  The  right  is  vested,  and  there  is  an 
implied  contract  protected  by  the  Constitution  that  they  shall  be  paid.4 

Future  Salaries  and  Compensation  rest  on  a  different  ground.  Election  or 
appointment  to  a  public  office  and  the  acceptance  thereof  do  not  imply  a  con- 
tract that  the  office  shall  be  continued,  or  that  the  compensation  fixed  by  law 
shall  be  paid  for  the  entire  term."'' 

272,  43  Am.  Dec.  740;  Knoup  v.  Piqua  Branch 
of  State  Bank,  I  Ohio  St.  603;  Barker  v.  Pitts- 
burgh, 4  Pa.  St.  49;  Com.  v.  Bacon,  6  S.  &  R. 
(Pa.)  322;  Koontz  v.  Franklin  County,  76  Pa. 
St.  154.    See  also  the  title  PUBLIC  Officers. 

"  The  only  contract  which  arises  upon  a 
statute  establishing  a  salary  is  to  pay  the  in- 
cumbent of  the  office  that  salary  while  the  law 
remains  in  force  and  unchanged.  When  the 
statute  is  repealed,  superseded,  or  amended  so 
as  to  alter  the  amount  of  the  salary  for  the  time 
being,  the  contract  from  that  time  forward  is 
correspondingly  changed."  Richardson,  J., 
in  Fisher's  Case,  15  Ct.  CI.  329. 

State  Contracts  Are  to  Be  Distinguished  from 
Offices,  and  the  salary  of  one  u  ho,  not  a  public 
officer,  has  contracted  with  the  state  for  the 
performance  of  certain  duties  for  a  specified 
time  cannot  be  taken  from  him  by  an  act  passed 
before  the  expiration  of  such  time  and  repeal- 
ing the  statute  under  which  he  was  appointed. 
Hall  v.  Wisconsin,  103  U.  S.  5. 

In  North  Carolina  public  office  is  considered 
as  property,  and  "  the  incumbenl  has  the  same 
right  in  it  as  he  has  to  any  other  property  ex- 
cept thai  he  cannot  sell  or  assign  it."  Mont- 
gomery. J.,  in  State  Prison  v.  Day,  124  N.  Car. 
366  letting  Hoke  v.  Henderson,  4  Dev.  L.  (15 
N.  Car.)  1,  25  Am.  Dec.  677,  Cotten  v.  Ellis,  7 
Jones  L.  (52  N.  Car.)  545;  King  j>.  Hunter,  65 
N.  Car.  603,  6  Am.  Rep.  754;  Wood  v.  Bellamy, 
120  N.  Car.  212].  F.vcn  in  this  stale,  the  legis- 
lature may  abolish  an  office  created  by  the 
legislature,  or  may  abolish  some  of  its  duties 
and  make  an  equitable  corresponding  reduc- 
tion in  salary;  but  it  may  not  take  the  entire 
salary  away  from  the  officer  and  1  hereby 
starve  him,  nor  can  it  select  a  particular  officer 
and  by  a  special  law  applicable  to  him  alone 
deprive  him  of  any  material  part  of  his  duties 


1.  See  the  title  By-Laws,  vol.  5,  p.  90. 

2.  Statutory  Liability  of  Stockholders  Is  Con- 
tractual. —  Hawthorne  v.  Calef,  2  Wall.  (U.  S.) 
10;  New  Orleans,  etc.,  R.  Co.  v.  Harris,  27 
Miss.  517;  Corning  v.  McCullough,  1  N.  Y.  47, 
49  Am.  Dec.  287;  Conant  v.  Van  Schaick,  24 
Barb.  (N.  Y.)  87.  See  further  the  title  Stock- 
holders. 

Future  Debts.  —  The  stockholders  of  a  cor- 
poration may,  by  a  statute  subsequent  to  the 
charter,  be  relieved  from  ihe  double  or  statu- 
tory liability  to  corporate  creditors  whose,  debts 
are  contracted  after  the  stalute.  Ochiltree  v. 
Iowa  R.  Contracting  Co.,  21  Wall.  (U.  S.)  249. 

3.  Statutory  Liabilities  Which  Are  Penal.  —  See 
Union  Iron  Co.  v.  Pierce,  4  Biss.  (U.  S.)  327; 
Gregory  v.  German  Bank,  3  Colo.  332,  25  Am. 
Rep.  760;  Breitung  v.  Lindauer,  37  Mich.  217. 
See  also  the  titles  Officers  and  Aoents  of 
Private  Corporations;  Statutes. 

Liabilities  penal  in  character  may  be  re- 
pealed even  as  to  existing  creditors.  Union 
Iron  Co.  v.  Pierce,  4  Biss.  (U.  S.)  327:  Gregory 
v.  German  Bank,  3  Colo.  332,  25  Am.  Rep. 
760;  Breitung  7/.  Lindauer,  37  Mich.  217. 

4.  Salaries  of  Public  Officers.  —  Butler  v.  Com., 
10  How.  (U.  S.)4i6;  Ex  p.  Lawrence,  I  Ohio 
St.  431.  Sec  also  Patton's  Case,  7  Ct.  CI.  362; 
People  v.  McCall,  (Supm.  Ct.  Spec.  T.)  65 
How.  Pr.  (N.  Y.)  442;  Barker  v.  Pittsburg, 
cittd'sn  Koontz  v.  Franklin  Counly,  76  Pa.  St. 
157;  and  the  title  PUBLIC  OFFICERS. 

5.  Status  of  Public  Officials  as  to  Future  8alary. 
—  Butler  v.  Com.,  10  How.  (('.  S.)  402;  Hen- 
ford  v.  Gibson,  15  Ala.  521;  Coffin  v.  State,  7 
Ind.  157;  Taft  v.  Adams,  3  Gray  (Mass.)  126; 
Russell  v.  Howe,  12  Gray  (Mass.)  147;  Opinon 
of  Justices,  117  Mjiss.  603;  Hobokcn  v.  Gear, 
27  N.  J.  L.  2f'5;  Conner  v.  Mew  York,  2  Sandf. 
(N.  Y.)  355;  Warner  v.  People,  2  Den.  (N.  Y.) 
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13.  Bounties  Offered  by  Statute.  —  There  is  no  contract  on  the  part  of  the 
state  that  it  will  not  repeal  and  so  discontinue  a  bounty  which  it  may  offer 
by  statute  to  those  who  may  do  the  act  or  engage  in  the  business  for  which 
the  bounty  is  offered.  As  to  bounties  already  earned  at  the  time  of  the 
repeal,  the  rule  is  different;  these  the  state  has  promised  to  pay,  and  they 
were  earned  under  the  state's  promise,  and  it  is  bound  by  its  contract  to  pay 
them ;  but  the  law  may  be  repealed  as  to  all  bounties  to  be  earned  in  the 
future,  and  those  who  may  have  changed  their  business  arrangements  and 
made  investments  in  property  so  as  to  comply  with  the  law  and  earn  its 
promised  bounty  are  not  protected  by  a  contract  with  the  state  that  the 
bounty  law  shall  continue  in  force.* 

14.  Licenses.  —  A  license  to  engage  in  a  business  or  do  a  thing  is  not  a 
contract  in  the  constitutional  sense,  and  the  law  authorizing  the  license  may 
be  repealed.3 

15.  Contract  with  Purchaser  at  Public  Sale.  —  The  Purchaser  of  Either  lands  or 

Chattels  at  a  Public  Sale  (when  the  conditions  and  formalities  of  the  sale  have 
been  complied  with)  acquires  an  estate  or  right  resting  in  contract  and  pro- 
tected by  the  contract  clause  from  impairment  by  subsequent  legislative 
action.3  This  contract  springs  into  being  at  the  time  of  sale,  not  sooner,  and 
generally  the  law  then  in  force  controls  the  rights  of  the  purchaser.4 

But  the  Rights  of  a  Purchaser  at  a  Judicial  or  Other  Sale,  Made  to  Enforce  Prior  Contractual 
Obligations,  will  not  in  all  respects  be  controlled  by  the  law  in  force  at  the  time 
of  the  sale.  It  is  the  constitutional  right  of  the  creditor  that  the  obligation 
of  his  contract  with  his  debtor  shall  not  be  impaired,  and  it  would  be 
impaired  by  an  increase  of  exemptions,  or,  what  is  the  same  in  principle,  by 
an  increase  of  the  estate  which  the  debtor  may  hold  in  spite  of  the  creditor's 
right  under  his  contract.* 

16.  Judgments.  — A  Judgment  Is  Not  a  Contract  in  the  constitutional  sense.6  The 

and  emoluments.  See  the  opinion  of  Mont- 
gomery, J.,  in  State  Prison  v.  Day,  124  N.  Car. 
362.  See  also  the  cases  last  cited,  and  Mc- 
Donald v.  Morrow,  119  N.  Car.  666;  Ward  v. 
Elizabeth  City,  121  N.  Car.  1;  Caldwell  v. 
Wilson,  121  N.  Car.  46S.  See  generally  on  the 
subject  of  this  note  the  title  Public  Officers. 

1.  Bounties.  —  East  Saginaw  Salt  Mfg.  Co.  v. 
East  Saginaw,  13  Wall.  (U.  S.)  373,  affirming 
19  Mich.  259.  See  Bounties,  vol.  4,  p.  869  et 
sea.;  and  see  the  titles  Consideration,  vol.  6, 
pp.  689,  690;  Rewards. 

2.  Licenses  Not  Contracts.  —  Phalen  v.  Com., 
8  How.  (U.  S.)  163;  Calder  v.  Kurby,  5  Gray 
(Mass.)  597;  Com.  v.  Brennan,  103  Mass.  71; 
Com.  v.  Kinsley,  133  Mass.  579:  Slate  v. 
Holmes,  38  N.  H.  225;  Metropolitan  Board  of 
Excise  v.  Barrie,  34  N.  Y.  657;  Hirn  v.  State, 
1  Ohio  St.  15.  See  the  titles  Intoxicating 
Liquors;  Occupation,  Business,  and  Privi- 
lege Taxes;  Statutes.  ' 

3.  Hull  v.  Slate,  29  Fla.  79,  30  Am.  St.  Rep. 
95;  Goenen  v.  Schroeder,  8  Minn.  387. 

Extending  Period  of  Redemption  from  Tax  Sale. 
—  Hence  the  time  for  redemption  under  a  tax 
sale  cannot  thereafter  be  extended.  Wolfe  v. 
Henderson,  28  Ark.  304;  Hull  v.  Stale,  29  Fla. 
79,  30  Am.  St.  Rep.  95;  Merrill  v.  Dearing,  32 
Minn.  479;  Dikeman  v.  Dikeman,'  11  Paige 
(N.  Y.)  484;  Robinson  v.  Howe,  13  Wis.  341. 
See  also  the  titles  Judicial  Sales;  Sheriff's 
Sales;  Tax  Sales. 

4.  Connecticut  Mut.  L.  Ins.  Co.  v.  Cushman, 
108  U.  S  51;  Hull  v.  State,  29  Fla.  79,  30  Am. 
St.  Rep.  95.  See  also  the  references  in  the 
preceding  note. 


5.  Stay  of  Execution.  —  A  statute  authorizing 
a  stay  of  execution  for  an  unreasonable  or  in- 
definite time  on  judgments  recovered  on  con- 
tracts made  before  the  passage  of  the  statute 
is  unconstitutional  as  impairing  the  obligation 
of  a  contract.  McCracken  v.  Hayward,  2 
How.  (U.  S.)  608;  Johnson  v.  Duncan,  3  Mart. 
(La.)  530,  6  Am.  Dec.  675;  Webster  v.  Rose,  6 
Heisk.  (Tenn.)  93,  19  Am.  Rep.  583.  See  the 
title  Stay  Laws. 

Homestead  and  Exemption  Laws.  —  Exemption 
laws  increasing  the  amount  of  property  which 
the  debtor  may  claim  as  exempt  impair  the 
obligation  of  a  contract.  See  the  titles  Exemp- 
tions (from  Execution),  vol.  12,  pp.  74,  166; 
Homestead,  ante,  section  IV.  2.  d.  and  section 
V.  I.  a. 

Redemption  of  Property  Sold  on  Execution.  — 

A  statute  giving  to  the  mortgagor  after  fore- 
closure sale  a  new  right  to  redeem,  or  extend- 
ing his  right,  or  prohibiting  the  sale  for  less 
than  a  large  percentage  of  the  appraised  value, 
cannot  constitutionally  apply  to  a  sale  under 
a  mortgage  executed  before  its  passage. 
Bronson  v.  Kinzie,  1  How.  (U.  S.)  311 ;  How- 
ard v.  Bugbee,  24  How.  (U.  S.)  464;  Barnitz  v. 
Beverly,  163  U.  S.  118;  Fisher  v.  Green,  142 
111.  80;  Scobey  v.  Gibson,  17  Ind.  572,  79  Am. 
Dec.  490;  State  v.  Sears,  29  Oregon  5S0,  54 
Am.  St.  Rep.  808;  Swinburne  v.  Mills,  17 
Wash.  611,  61  Am.  St.  Rep.  932.  But  see  Wil- 
son v.  Wold,  (Wash.  1899)  58  Pac.  Rep.  223. 

And  See  Generally  on  the  subject  of  this 
paragraph  section  VII.  of. this  title. 

6.  See  supra,  this  section,  Obligations  Imposed 
by  Law. 
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rendition  of  a  judgment  on  a  cause  of  action  arising  cx  delicto  does  not  con- 
vert the  noncontractual  duty  into  a  contractual  obligation,  even  though  an 
action  in  form  ex  contractu  may  be  maintained  on  the  judgment.1 

A  Judgment  Rendered  for  the  Breach  of  a  Contractual  Obligation  is  not  a  contract,  but  to 
impair  the  remedies  for  its  enforcement  would  impair  the  obligation  to  enforce 
which  it  was  rendered.2 

17.  Interest.  —  An  express  or  implied  contract  for  a  specific  rate  of  interest 
is,  of  course,  protected  by  the  contract  clause  of  the  Constitution.3  Interest 
on  damages  for  breach  of  contract  or  for  tort  is  not  a  matter  of  contract,  and 
a  change  of  the  statutory  rate  after  the  cause  of  action  has  accrued  takes  effect 
from  date.4  The  rule  as  to  interest  on  judgments  is  not  uniform  in  the  differ- 
ent jurisdictions.5 

18.  Marriage.  —  Marriage,  while  sometimes  said  to  be  a  contract,  is  more 
properly  a  status  or  relation  created  by  contract,  regulated,  when  formed,  by 
law.6  It  is  well  settled  that  it  is  not  a  contract  within  the  contract  clause  of 
the  Constitution,  and  the  status  or  relation  of  marriage  may  be  dissolved  by 
legislative  action  (if  not  prohibited  by  the  state  constitution),  or  the  legislature 
may  commit  the  whole  matter  to  the  courts  and  authorize  the  dissolution  of 
the  marriage  relation  for  reasons  deemed  sufficient  by  the  legislature,  even 
though  such  causes  of  divorce  did  not  exist  at  the  time  of  the  marriage  in 
question.7 

19.  Necessity  for  Consideration.  —  A  contract  unsupported  by  a  consideration 
is  not  within  the  protection  of  the  contract  clause.8 

An  Executed  Contract,  it  is  said,  needs  no  consideration  to  support  it  so  as  to 
be  within  the  protection  of  this  clause.9 


1.  Louisiana  v.  New  Orleans,  ioq  U.  S.  285. 

2.  See  infra,  this  title.  How  Obligation  May 
Be  Impaired — Corporate  Charters ;  Changing 
Remedies. 

An  Award  of  Damages  Against  a  City  for  Injury 
Caused  by  Taking  Property  for  a  public  purpose, 
when  such  award  has  been  confirmed  by  an 
order  of  court,  has  all  the  force  and  effect  of 
a  judgment  under  which  an  absolute  right  has 
vested,  and  a  statute  abridging  the  right  to 
enforce  the  award  is  unconstitutional.  People 
v.  Buffalo,  140  N.  Y.  300,  37  Am.  St.  Rep.  563. 

3.  Morley  v.  Lake  Shore,  etc.,  R.  Co.,  146 
U.  S.  162.  For  a  full  discussion  of  this  mailer 
see  the  title  Interest. 

4.  Interest  on  Damages  for  Tort  or  Breach  of 
Contract.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51;  Morley  t.  Lake  Shore, 
etc.,  R.  Co..  146  U.  S.  162;  Jersey  City  v. 
O'Callaghan,  41  X.  J.  L.  349.  For  full  discus- 
sion, see  the  title  INTEREST, 

5.  Judgments.  —  That  the  rate  of  interest  on 
a  judgment  varies  with  subsequent  statutes 
changing  the  rale,  sec  Morley  v.  Lake  Shore, 
etc.,  R.  Co.,  146  U.  S.  162. 

That  a  judgment  partakes  of  the  nature  of  a 
contract,  to  the  extent,  at  least,  that  the  lia- 
oility  for  interest  at  the  rate  provided  by 
statute  at  the  dale  of  the  judgment  cannot  be 
changed  by  subsequent  legislation,  see  Butler 
v.  Rockwell,  17  Colo.  290. 

For  discussion  of  authorities,  sec  the  titles 
Interest;  Judgments  and  Decrees. 

6.  Marriago  Not  Within  Contract  Clause.  — 
State  v.  Duket,  90  Wis.  272,  48  Am.  St.  Rep. 
928.    See  the  lilies  DIVORCE,  vol.  9,  p.  727; 

Marriage. 

7.  Ooneral  Laws  Providing  for  tho  Dissolution 
of  Existing  Marriages,  but  ope  rat  i  upon  ,  ,ur  <  ■< 
subsequent  to  their  passage,  are  not  with  the 


contract  clause  of  the  constitution.  Tolen  v. 
Tolen,  2  Blackf.  (Ind.)  407,  21  Am.  Dec.  742; 
Clark  v.  Clark,  10  N.  H.  380,  34  Am.  Dec. 
165.  See  also  McCraney  v.  McCraney,  5 
Iowa  232,  68  Am.  Dec.  702;  Berlhelemy  v. 
Johnson,  3  B.  Mon.  (Ky.)  90,  38  Am.  Dec.  179; 
State  v.  Duket,  90  Wis.  272,  48  Am.  St.  Rep. 
928. 

It  has  been  affirmed  that  the  legislature  may 
authorize  divorces  for  causes  happening  before 
the  passage  of  the  act.  Carson  v.  Carson,  40 
Miss.  349. 

But  whether  open  to  the  contract  clause  or 
no,  such  a  statute  has  been  held  void  as  an 
ex  post  facto  law,  Dickinson  v.  Dickinson,  3 
Murph.  (7  N.  Car.)  327,  9  Am.  Dec.  608;  or  as 
retrospective  within  a  constitutional  prohi- 
bition, Clark  v.  Clark,  10  N.  H.  380,  34  Am. 
Dec.  165.  Compare  Jones  v.  Jones,  2  Oven. 
(Tenn.)  2,  5  Am.  Dec.  645. 

And  when  possible  a  prospective,  not  a  re- 
trospective, operation  will  be  given  to  divorce 
statutes.    Sec  the  title  Divorce,  vol,  9,  p.  730. 

Legislative  Divorces  do  not  impair  the  obliga- 
tion of  a  contract.  Sec  the  title  Divorce,  vol. 
9.  P.  732. 

8.  Consideration  Necessary  to  Bring  Contract 
Within  the  Protection  of  the  Clause.  —  Partington 

v.  Tennessee,  95  U.  S.  685;  Louisiana  v.  New 
Orleans,  109  U.  S.  285;  Tucker  v.  Ferguson, 
22  Wall.  (U.  S.)  574;  West  Wisconsin  R.  Co.  v. 
Trempealeau  County,  93  U.  S.  595;  Christ 
Church  v.  Philadelphia Countyt  24  How.  (U.S.) 
301;  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
(U.  S.)  432;  Washington  University  v.  Rouse, 
8  Wall.  (U.  S.)439;  Lord  v.  Litchfield,  36  Conn. 
124;  Grand  Lodge,  etc.,  v.  New  Orleans,  44 
La.  Ann.  059;  Hardy  v.  Waltham,  7  Pick. 
(Mass.)  1 10;  People  v.  Tax  Coin'  rs,  47  N.  Y.  501. 

9.  Bishop's  Fund      Rider,  13  Conn.  87. 
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20.  Contract  or  No  Contract  a  Federal  Question.  —  The  law  of  the  state  in 
force  when  a  contract  is  entered  into  may  be  said  to  be  the  law  of  the  con- 
tract.1 Whether  under  that  law  a  valid  contract  has  or  has  not  been  formed 
by  the  parties  is  a  federal  question,  and  the  courts  of  the  United  States  will 
not  accept  as  binding  the  opinions  of  the  state  courts.8 

IV.  Obligation  of  Contract  —  Nature  and  Characteristics.  —  The 
obligation  of  a  contract  consists  of  the  duty  imposed  by  the  law  on  the  parties 
to  perform  their  agreement.3  The  making  of  the  agreement  is  a  voluntary 
act:  the  law  supplements  the  act  of  the  parties  by  imposing  the  obligation. 
This  obligation  the  law  enforces  through  its  remedies.  The  courts  have  not 
at  all  times  been  agreed  on  a  definition  of  the  term  "  obligation  of  a  con- 
tract." 1 

Remedy  and  Obligation.  —  The  chief  point  of  controversy  has  been  whether  the 
remedy  came  within  the  range  of  the  obligation,  and  if  so,  to  what  extent  the 
remedy  might  be  impaired  without  impairing  the  obligation.  Certain  dicta 
in  early  opinions  5  gave  rise  to  a  doctrine,  long  followed  in  some  of  the  state 
courts,6  that  remedies  may  be  changed  at  the  will  of  the  state  legislature, 
even  though  the  change  may  impair  the  creditor's  final  remedy;  but  this  doc- 
trine has  been  overruled.7 


1.  See  Bronson  v.  Kinzie,  I  How.  (U.  S.)  311; 
McCracken  v.  Hayward,  2  How.  (U.  S.)6o8; 
Edwards  v.  Kearzey,  96  U.  S.  601;  U.  S.  v. 
Murphy,  82  Fed.  Rep.  898;  Lawrence  v.  Miller, 
2  N.  Y.  252;  Goodale  v.  Fennell,  27  Ohio  St. 
432,  22  Am.  Rep.  325.  See  also  infra,  this 
title,  Obligation  of  Contract — Nature  and 
Characteristics,  the  first  paragraph  and  notes. 

2.  The  Formation  of  the  Contract  under  the  Law 
Is  a  Federal  Question.  —  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  636;  Douglas  ^."Ken- 
tucky, 168  U.  S.  488;  Ohio  L.  Ins.,  etc.,  Co.  v. 
Debolt,  16  How.  (U.  S.)4i6;  Wright  v.  Nagle, 
101  U.  S.  791;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683;  Vicksburg,  etc.,  R. 
Co.  v.  Dennis,  116  U.  S.  665;  New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Refining 
Co.,  125  U.  S.  18;  Bryan  v.  Board  of  Educa- 
tion, 151  U.  S.  639;  Mobile,  etc.,  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  486;  Bacon  v.  Texas,  163 
U.  S.  207. 

3.  Obligation  of  Contracts  Denned.  —  Sturges 
v.  Crowninshield,  4  Wheat.  (U.  S.)  197;  Green 
v.  Biddle,  8  Wheat.  (U.  S.)  1;  Ogden  v.  Saund- 
ers, 12  Wheat.  (U.  S.)  213;  Bronson  v.  Kinzie, 

1  How.  (U.  S.)  311;  McCracken  v.  Hayward, 

2  How  (U.  S.)  608;  Edwards  v.  Kearzey,  96 
U.  S.  595.  See  also  LaDsley  v.  Brashears,  4 
Litt.  (Ky  )  54- 

4.  Definition  Further  Considered.  —  In  Sturges 
v.  Crowninshield,  4  Wheat.  (U.  S.)  197, 
Marshall,  C.  J.,  said:  "  A  contract  is  an  agree- 
ment in  which  a  party  undertakes  to  do  or  not 
to  do  a  particular  thing.  The  law  binds  him 
to  perform  his  undertaking,  and  this  is,  of 
course,  the  obligation  of  his  contract."  See 
also  Ogden  v.  Saunders,  12  Wheat.  (U.  S.)  213, 
where  the  nature  of  the  obligation  of  a  con- 
tract is  discussed  by  the  judges  speaking  seri- 
atim, and  where  Marshall,  C.  J.,  distinguished 
the  obligation  and  the  remedy  of  contracts  — 
the  former  protected  by  the  constitution,  the 
latter  left  to  the  state  governments  —  a  dis- 
tinction previously  stated  by  the  same  judge 
in  the  case  last,  cited,  and  subsequently  de- 
clared by  Taney,  C.  J.,  in  Bronson  v.  Kinzie, 
1  How.  (U.  S.)  311. 

Later  cases  have  cut  into  this  distinction. 


In  McCracken  v.  Hayward,  2  How.  (U.  S.) 
608,  Baldwin,  J.,  said:  "  The  obligation  of  a 
contract  consists  in  its  binding  force  on  the 
party  who  makes  it.  This  depends  on  the 
laws  in  existence  when  it  is  made;  these  are 
necessarily  referred  to  in  all  contracts,  and 
forming  [form]  a  part  of  them  as  the  measure 
of  the  obligation  to  perform  them  by  the  one 
party,  and  the  right  acquired  by  the  other, 
*  *  *  If  any  subsequent  law  affect  to 
diminish  the  duty  or  to  impair  the  light,  it 
necessarily  bears  on  the  obligation  of  the  con- 
tract, in  favor  of  one  party,  to  the  injury  of 
the  other;  hence  any  law  which  in  its  opera- 
tion amounts  to  a  denial  or  obstruction  of  the 
rights  accruing  by  a  contract,  though  profess- 
ing to  act  only  on  the  remedy,  is  directly  ob- 
noxious to  the  prohibition  of  the  constitution." 

Again  in  Edwards  v.  Kearzey,  96  U.  S.  595, 
Swayne,  J.,  defined  the  obligation  of  a  con- 
tract as  follows:  "  The  obligation  of  a  contract 
includes  everything  within  its  obligatory 
scope.  Among  these  elements  nothing  is 
more  important  than  the  means  of  enforce- 
ment. This  is  the  breath  of  its  vital  existence. 
Without  it,  the  contract,  as  such,  in  the  view 
of  the  law,  ceases  to  be,  and  falls  into  the 
class  of  those  '  imperfect  obligations,'  as  they 
are  termed,  which  depend  for  their  fulfilment 
upon  the  will  and  conscience  of  those  upon 
whom  they  rest.  The  ideas  of  right  and 
remedy  are  inseparable." 

These  decisions,  however,  leave  the  states 
free  to  change  the  form  of  procedure  in  the 
courts,  so  long  as  the  change  does  not  sub- 
stantially lessen  the  coercive  power  of  the 
remedy.  See  infra,  this  title, passim;  also  the 
titles  Constitutional  Law,  vol.  6,  p.  946  et 
sea.;  Ex  Post  Facto  Laws,  vol.  12,  p.  533. 

5.  See  the  preceding  note. 

6.  Decisions  in  State  Courts.  —  Thayer  v. 
Seavey,  n  Me.  284;  Oriental  Bank  v.  Freese, 
iS  Me.  109,  36  Am.  Dec.  701;  Read  v.  Frank- 
fort Bank,  23  Me.  318;  Lord  v.  Chadbourne, 
42  Me.  429,  66  Am.  Dec.  290;  James  v.  Stull,  9 
Barb.  (N.  Y.)  482;  Evans  v.  Montgomery,  4 
W.  &  S.  (Pa.)  218. 

7.  See  the  last  note  but  two  supra. 
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The  Contract  of  a  state.  —  The  law  imposes  on  a  state  the  legal  obligation  to 
perform  its  contracts.1  It  has  sometimes  been  argued  that  a  sovereign  state 
cannot  be  bound  by  a  legal  obligation,2  but  it  is  the  settled  law  of  the  United 
States  that  by  entering  into  a  contract  the  state  surrenders  its  sovereignty,  to 
the  extent  of  the  obligation  imposed  by  the  law  to  perform  its  contracts.3 
Nevertheless,  as  the  state  cannot  be  sued  without  its  consent,  and  its  consent 
to  be  sued  given  prior  to  its  contract  may  be  withdrawn  subsequently,4  it  fol- 
lows that  though  its  obligation  to  perform  its  contract  is  recognized  as  a  legal 
obligation,  difficulty  may  be  experienced  in  the  want  of  power  to  compel  the 
state  to  respond  to  the  court's  process. 

But  in  a  Case  Where  the  Court  Has  Jurisdiction  over  the  Parties,  the  obligation  of  a 
state  to  perform  its  contracts  is  recognized  and  may  be  enforced.  Such  a  case 
may  arise  in  a  suit  to  which  the  state  is  not  a  party,  and  in  which  either  party 
to  the  suit  may  set  up  against  the  other  a  right  acquired  by  contract  with  the 
state.  Such  a  right  the  state  cannot  impair  by  a  law  passed  subsequent  to  its 
contract. 5  But  a  distinction  must  be  made  between  a  legislative  act  which 
merely  amounts  to  a  breach  of  the  state's  contract,  and  an  act  which  attempts 
to  impair  the  obligation  of  an  existing  contract  of  the  state.6 


In  Barnitz  v.  Beverly,  163  U.  S.  122,  Shiras, 
J.,  delivering  the  opinion  of  the  court,  said: 
"  The  decisions  of  this  court  are  numerous  in 
which  it  has  been  held  that  the  laws  which 
presciibe  the  made  of  enforcing  a  contract, 
which  are  in  existence  when  it  is  made,  are  so 
far  a  part  of  the  contract  that  no  changes  in 
these  laws  which  seriously  interfere  with  that 
enforcement  are  valid,  because  they  impair  its 
obligation."  This  case  reversed  Beverly  v. 
Barnitz,  55  Kan.  466,  49  Am.  St.  Rep.  257, 
which  itself  reversed,  on  a  rehearing,  55  Kan. 
451- 

1.  See  the  title  Corporations  (Private),  vol. 
7,  p,  669,  especially  the  cases  cited  in  note  2 
on  that  page.  These  cases  relate  to  the 
charters  of  private  corporations,  but  in  all  of 
them  the  doctrine  is  recognized  that  the  state 
is  bound  by  its  contract.  See  also  the  cases 
cited  in  the  next  note  but  one,  infra. 

2.  Sovereignty  Cannot  Be  Bound  by  Contract.  — 
Austin's  Jurisprudence,  §  6.  The  basis  of  this 
theory  is  that  the  state,  as  sovereign,  is  the 
author  and  source  of  law,  lhat  legal  obligation 
results  from  the  command  of  the  law,  and 
therefore  the  lawgiver  cannot  bind  itself  by  a 
command  to  itself.  Whatever  favors  it  may 
concede  to  its  subjects  are  matters  of  grace 
merely,  not  matters  of  strict  legal  right.  This 
theory  has  some  color  given  to  it  by  that  rule 
of  our  law  that  a  slate  cannot  be  sued  without 
its  consent,  but  the  theory  is  not  applied  except 
to  the  extent  of  protecting  the  state  from  suit 
directly. 

3.  State  Bound  by  Contract  —  Relinquishment 
of  Sovereignty.  —  New  Jersey  v.  Wilson,  7 
Cranch  (U.  S.)  164;  Green  v.  Biddle,  8  Wheat. 
(U.  S.)  1;  Providence  Bank  v.  Billings,  4  Pet. 
(U.  S.)  514;  Davis  v.  Gray,  16  Wall.  (U.  S.) 
203;  Wolff  V.  Nrw  Orleans,  103  U.  S.  358;  Pen 
noyer  v.  McConnaughy,  140  U.S.  1.  See  also 
infra,  this  title,  How  Obligation  May  He  Im- 
paired —  Contracts  of  State;    and    the  title 

States. 

4.  Action*  Against  States.  —  Beers  v.  Ar- 
kansas, 20  How.  (U.  S.)  527.  Sec  the  matter 
fully  discussed  under  the  title  STATES. 

5.  State  Not  Directly  a  Party  -  Contracts  En- 

15  C.  of  L. — 66  104 


forced  Against  It. —  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  affirming  43  Fed.  Rep.  339,  196; 
Allen  v.  Baltimore,  etc.,  R.  Co.,  114  U.  S.  311; 
Poindexter  v.  Greenhow,  114  U.  S.  270;  Litch- 
field v.  Webster  County,  101  U.  S.  773;  Board 
of  Liquidation  v.  McComb,  92  U.  S.  531 ;  Davis 
v.  Gray,  16  Wall.  (U.  S.)  203;  Tomlinson  v. 
Branch,  15  Wall.  (U.  S.)  460;  Osborn  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738. 

In  the  first  case  cited  in  this  note  the  rights 
secured  by  contract  with  the  state  came  up  for 
consideration  in  a  case  to  which  the  state,  as 
the  court  held,  was  not  sued,  so  lhat  the  court 
had  jurisdiction  over  the  parties.  These 
rights  were  vindicated  in  spite  of  a  subsequent 
act  impairing  the  contract  with  the  state.  The 
other  cases  cited  illustrate  the  same  doctrine. 

6.  Mere  Breach  of  Contract  on  Part  of  State  Dis- 
tinguished. —  Lord  v.  Thomas,  64  N.  Y.  107; 
Brown  v.  Colorado,  106  U.  S.  95.  In  the  last 
case  cited  the  plaintiff  in  error  had  conveyed 
to  the  territory  of  Colorado  certain  lands  with 
a  covenant  that  a  capitol  should  be  erected  on 
the  lands.  He  claimed  that  the  state  of  Colo- 
rado had  impaired  the  obligation  of  this  cove- 
nant by  a  legislative  act  refusing  to  build.  The 
court  said:  "The  claim  is  that  the  territory 
of  Colorado  contracted  with  Brown  to  erect  a 
capitol  and  other  public  buildings  on  the 
premises  conveyed;  but  if  that  were  so.  the 
constitution  of  the  state  and  the  statutes  relied 
on  did  not  impair  the  obligation  of  such  a  con- 
tract. The  most  that  can  be  said  of  them  is 
that  in  this  way  the  contract  was  violated  by 
the  state.  The  question  is  not  whether  the 
constitutional  provisions  and  the  statutes  in 
question  are  valid,  but  whether,  by  the  adop- 
tion of  the  constitution  by  the  people,  and  the 
passage  of  the  statutes  by  the  legislature,  any 
condition  attached  to  the  conveyance  has  been 
broken  which  authorized  him  to  revoke  his 
deed  and  take  possession  of  the  property  he 
conveyed.  The  decision  of  this  question  by 
the  state  court  [sec  Brown  v.  State,  5  Colo.  496] 
is  not  reviewable  here.  All  the  obligations  of 
the  original  contract  remain,  and  the  state  has 
not  attempted  to  impair  them.  If  the  contract 
is  all  that  he  claims  it  to  be,  and  the  constitu- 
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The  Authorized  Contract  of  a  Municipality  creates  a  valid  legal  obligation,  though 
the  remedies  for  its  enforcement  may  be  exceptional.1 

But  the  State  May  Wholly  Annul  a  Municipal  Corporation,  and  take  back  into  the  body 
of  the  state  all  that  once  constituted  the  legal  entity  known  as  the  corpora- 
tion. This  seems  like  an  extremely  arbitrary  exercise  of  legislative  power, 
but  the  courts  are  powerless  to  prevent  it,  and  all  remedy  being  taken  away, 
the  legal  obligation  of  the  corporation  falls  back  into  the  rank  of  mere  moral' 
obligations,  without  any  remedy  for  their  enforcement.8 

V.  Legislative  Control  over  Contracts  —  1.  Police  Power.  —  While  the 
police  power  is  incapable  of  exact  delimitation,3  it  is  now  settled  law  that  such 
part  of  this  power  as  relates  to  the  public  health,  safety,  or  morals  cannot  be 
bargained  away  for  any  consideration,  however  valuable,  nor  can  the  full  exer- 
cise of  this  part  of  the  power  be  abridged  by  any  contract  between  individuals, 
nor  between  the  state  or  one  of  its  municipal  subdivisions  and  any  person, 
natural  or  artificial.  All  property,  including  the  obligations  of  contracts,  is 
subject  to  this  power.  Neither  party  can  insist  upon  enforcing  the  obligation 
of  a  contract  in  defiance  of  a  subsequent  statute  enacted  to  protect  the  public 
health,  safety,  or  morals.4 

2.  Power  to  Tax.  —  The  power  of  taxation  is,  like  the  police  power,  one  of 
the  sovereign  powers  of  government,  without  which,  in  some  form,  the  state 
could  not  exist;  but  it  is  now  settled  that  a  state  or  one  of  its  municipal  sub- 
divisions (if  authorized)  may  by  contract,  for  a  consideration,  exempt  property 
from  taxation.  The  state  is  thereby,  to  the  extent  of  the  contract,  shorn  of 
its  power  to  tax.  A  subsequent  statute  attempting  to  exercise  the  power  of 
taxation  in  violation  of  the  contract  is  void.5 


tion  and  statutes  are  just  what  he  says  they 
are,  the  most  that  can  be  contended  for  is  that 
the  state  has  refused  to  do  what  the  territory 
agreed  should  be  done.  This  may  violate  the 
contract,  but  it  does  not  in  any  way  impair  its 
obligation." 

1.  Municipal  Contracts.  —  Nelson  v.  Police 
Jury,  in  U.  S.  716.  See  cases  cited  infra,  this 
title,  How  Obligation  May  Be  Impaired.  See 
also  the  title  Municipal  Corporations. 

2.  Meriwether  v.  Garrett,  102  U.  S.  472; 
Hunsaker  v.  Borden,  5  Cal.  288,  63  Am.  Dec. 
130;  Wallace  v.  Sharon  Tp.,  84  N.  Car.  164; 
Luehrman  v.  Taxing  Dist.,  2  Lea  (Tenn.)  425. 
See  also  the  references  given  in  the  preceding 
note. 

3.  Police  Power.  —  See  the  title  Police 
Power. 

4.  United  States.  —  Stone  v.  Mississippi,  101 
U.  S.  814;  Butchers'  Union  Slaughter-House, 
etc.,  Landing  Co.  v.  Crescent  City  Live-Stock 
Landing,  etc.,  Co.,  111  U.  S.  746;  Barbier  v. 

-Connolly,  113  U.  S.  27;  Chicago  L.  Ins.  Co. 
v.  Needles,  113  U.  S.  574;  People  v.  Squire, 
145  U.  S.  175,  affirming  107  N.  Y.  593,  1  Am. 
St.  Rep.  893;  Minneapolis,  etc.,  R.  Co.  v.  Em- 
mons, 149  U.  S.  364;  New  York,  etc.,  R.  Co. 
v.  Bristol,  151  U.  S.  556;  Eagle  Ins.  Co.  v. 
Ohio,  153  U.  S.  446;  Douglas  v.  Kentucky,  168 
U.  S.  488;  Chicago,  etc.,  R.  Co.  v.  Nebraska, 
170  U.  S.  57. 

Connecticut.  —  Barlow  v.  Gregory,  31  Conn. 
261. 

Iowa.  —  Drady  v.  Des  Moines,  etc.,  R.  Co., 
57  Iowa  393;  Goodrel  v.  Kreichbaum,  70  Iowa 
362. 

Louisiana.  —  Crescent  City  Live  Stock  Land- 
ing, etc.,  Co.  v.  New  Orleans,  33  La.  Ann.  934. 

Maine.  —  Portland,  etc.,  R.  Co.  v.  Deering, 
78  Me.  61,  57  Am.  Rep.  784. 


Massachusetts.  —  Baker  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec.  421. 

Michigan.  —  Carver  v.  Detroit,  etc..  Plank- 
road  Co.,  69  Mich.  616. 

New  York.  —  Buffalo  East  Side  R.  Co.  v. 
Buffalo  St.  R.  Co.,  ill  N.  Y.  132;  Brick  Presb. 
Church  v.  New  York,  5  Cow.  (N.  Y.)  538; 
Vanderbilt  v.  Adams,  7  Cow.  (N.  Y.)  349; 
Coates  v.  New  York,  7  Cow.  (N.  Y.)  585. 

Tennessee. —  Knoxville  v.  Bird,  12  Lea(Tenn.) 
121,  47  Am.  Rep.  326. 

Texas. —  Rowland  v.  State,  12  Tex.  App. 
418. 

Virginia.  —  Justice  v.  Com.,  81  Va.  209: 
Dismal  Swamp  Canal  Co.  v.  Com.,  81  Va.  220; 
Com.  v.  Larkin,  84  Va.  517;  Com.  v.  Plunkett, 
84  Va.  519. 

Barlow  v.  Gregory,  31  Conn.  261,  presents 
a  curious  interference  with  a  contract  under 
the  police  power.  By  the  law  in  force  when 
a  note  was  given,  days  of  grace  were  allowed, 
the  last  day  falling  on  a  day  that,  by  statute 
subsequent  to  the  note,  was  made  a  public 
holiday.  The  court  held  that  the  note  thereby 
became  due  a  day  earlier,  and  that  the  statute 
was  valid  as  an  exercise  of  the  police  power. 

5.  Taxation.  —  Memphis,  etc.,  R.  Co.  v. 
Loftin,  105  U.  S.  260;  McGee  v.  Mathis,  4 
Wall.  (U.  S.)  143;  Tucker  v.  Ferguson,  22 
Wall.  (U.  S.)  574;  West  Wisconsin  R.  Co.  v. 
Trempealeau  County,  93  U.  S.  595;  Christ 
Church  v.  Philadelphia  County,  24  How.  (U. 
S.)30i;  Home  of  the  Friendless  z:  Rouse,  8 
Wall.'(U.  S.)  432;  Washington  University  v. 
Rouse,  8  Wall.  (U.  S.)  439;  Farrington  v.  Ten- 
nessee, 95  U.  S.  679;  Branson  v.  Philadelphia, 
47  Pa.  St.  329;  Rerick  v.  Kern,  14  S.  &  R. 
(Pa.)  267,  16  Am.  Dec.  497.  See  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  271 
ct sea. 
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3.  Power  of  Eminent  Domain.  —  Under  the  sovereign  power  of  eminent 
domain  all  property,  including  the  obligations  of  contracts,  may  be  taken  for 
a  public  use.1  Where  property  which  is  the  subject-matter  of  a  contract 
between  private  persons  is  taken  under  a  valid  exercise  of  this  power,  the 
obligation  of  the  contract  is  annulled  to  the  extent  that  the  enforcement  of 
the  contract  would  interfere  with  the  right  to  hold  property  for  a  public  use.2 

4.  Power  to  Regulate  Commerce.  —  The  contracts  of  individuals  or  corpora- 
tions clearly  cannot  interfere  with  the  exercise  by  Congress  of  the  power  to 
regulate  commerce  with  foreign  nations,  Indian  tribes,  and  between  the  states. 
All  contracts  must  yield  to  the  superior  power  of  Congress  to  regulate  com- 
merce.3 But  contracts  the  enforcement  of  which  does  not  interfere  with  com- 
merce are  not  affected.'1 

5.  Reserved  Power  to  Amend  or  Repeal  Corporate  Charters.  —  Under  the  Rule 
Announced  in  the  Dartmouth  College  Case,  and  since  followed,  the  charter  or  act  of 
incorporation,  when  accepted,  is  protected  by  a  contract  from  amendment  or 
repeal.5  To  avoid  this  rule,  acting  upon  a  suggestion  of  Judge  Story,6  it  has 
become  the  almost  universal  legislative  practice  to  reserve  the  power  to  amend 
or  repeal  the  charter  or  act  of  incorporation.7  This  reservation  changes  the 
entire  relation  between  the  state  and  the  corporation,8  and  the  franchises, 
rights,  and  privileges,  granted  by  the  state  in  the  charter  or  act  of  incorpora- 
tion, may  be  recalled,  repealed,  or  amended,9  according  to  the  extent  of  the 
reservation. 


1.  Eminent  Domain.  —  New  York,  etc.,  R.  Co. 
v.  Boston,  etc.,  R.  Co.,  36  Conn.  196;  Water 
Works  Co.  v.  Burkhart,  41  Ind.  364;  Eastern 
R.  Co.  v.  Boston,  etc.,  R.  Co.,  Ill  Mass.  125, 
15  Am.  Rep.  13.  See  the  title  Eminent  Do- 
main, vol.  10.  p.  1043. 

2.  Where  property  contracted  to  be  sold  is 
afterwards  appropriated  under  the  power  of 
eminent  domain,  the  vendor  is,  of  course,  dis- 
abled to  perform  his  contract  by  the  exercise 
of  a  sovereign  power  of  government,  and  is  not 
liable  in  damages  for  a  failure  caused  by  such 
means.  See  the  title  Eminent  Domain,  vol. 
10,  p.  1089. 

3.  The  Commerce  Clause.  —  Fitzgerald  v.  Grand 
Trunk  R.  Co.,  63  Vt.  169.  See  ihe  title  Inter- 
state Commerce. 

4.  Dubuque,  etc.,  R.  Co.  v.  Richmond,  19 
Wall.  (U.  S.)  584.  In  this  case  a  contract  was 
entered  into  between  a  railroad  company  and 
another  whereby  the  latter  agreed  to  build 
an  elevator  at  a  certain  point  for  the  handling 
of  the  grain  shipped  over  the  company's  road, 
for  which  a  price  was  fixed  to  be  paid  by  the 
company,  and  the  company  agreed  not  to 
build  a  company  elevator  and  not  to  lease 
grounds  for  such  a  purpose.  It  was  claimed 
that  the  contract  was  invalidated  by  a  subse- 
quent congressional  regulation  of  interstate 
commerce.  The  court  said:  "  The  power  to 
regulate  commerce  among  the  several  states 
was  vested  in  Congress  in  order  to  secure 
equality  and  freedom  in  commercial  inter- 
course against  discriminating  state  legislation; 
it  was  never  intended  that  the  power  should 
be  exercised  so  as  to  interfere  with  private  con- 
tracts not  designed  at  the  time  they  were  made 
to  create  impediments  to  such  intercourse." 

5.  Reserved  Power  to  Amend  or  Repoal  Cor- 
porate Charters.  —  See  the  title  Coki'okations 
(Private),  vol.  7,  p.  669. 

8.  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  712. 


7.  See  the  title  Corporations  (Private), 
vol.  7,  p.  671. 

8.  Tomlinson  v.  Jessup,  15  Wall.  (U.  S.) 
459- 

9.  In  the  following  cases  the  point  is  dis- 
tinctly made  that  under  a  power  to  repeal  or 
amend  the  charter  the  only  rights  of  the  cor- 
poration that  can  be  taken  away  or  interfered 
with  are  those  rights,  privileges,  and  fran- 
chises conferred  on  the  corporation  by  the 
state  in  the  charter:  Tomlinson  v.  Jessup,  15 
Wall.  (U.  S.)  459;  Maine  Cent.  R.  Co.  v. 
Maine,  96  U.  S.  510. 

And  even  as  to  these  rights,  privileges,  and 
franchises,  property  already  acquired  by  their 
use  cannot  be  divested.  Sinking-Fund  Cases, 
99  U.  S.  700. 

Nor  can  properly  granted  by  the  state  to 
the  corporation  be  retaken  under  a  power  to 
amend  or  repeal  the  charier.  "  Hy  the  reser- 
vation *  *  *  the  state  retained  the  power 
to  alter  it  [the  charter]  in  all  particulars  con- 
stituting the  grant  to  the  new  company  formed 
under  it  of  corporate  rights,  privileges,  and 
immunities."  Maine  Cent.  R.  Co.  v.  Maine, 
96  U.  S.  510,  quoted  with  approval  in  Sinking- 
Fund  Cases,  99  U.  S.  700. 

If  the  state,  after  granting  a  rcpealable 
charier,  should  see  fit  to  enter  into  a  contract 
with  the  corporation,  this  contract  cannot  be 
annulled  by  the  state  through  an  exercise  of 
its  reserved  power  to  repeal  the  charter.  New 
Jersey  v.  Yard,  95  U.  S.  104. 

The  stale  may,  of  course,  reserve  not  only 
the  power  to  amend  or  repeal  the  charter,  but 
also  all  ihe  other  franchises  or  rights  conferred 
on  ihe  corporation  by  ihe  state  or  one  of  its 
municipal  subdivisions,  as,  for  instance,  the 
franchise  lo  opeiate  a  street  railroad.  The 
latter  franchise  may  by  a  reservation  be  made 
subject  to  the  right  to  repeal  or  amend.  Sioux 
City  St.  R.  Co.  v.  Sioux  City,  138  U.  S.  98, 
affirming  78  Iowa  367,  742. 
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Affecting  Contracts. 


But  Contracts  Between  the  Corporation  and  Third  Persona  cannot  be  impaired,1  nor  can 
property  actually  acquired  by  the  corporation  be  divested,2  under  the  reserva- 
tion of  the  power  to  amend  or  repeal.  The  amendment  or  repeal  applies 
merely  to  the  future  operations  of  the  corporation,  and  not  to  past  transac- 
tions.   What  has  been  done  cannot  be  undone.3 

statutory  Liability  of  Stockholders.  —  The  liability  of  stockholders  beyond  their 
shares  of  stock,  commonly  called  the  statutory  liability,  is  contractual  in  char- 
acter.1  It  would  follow  as  a  necessary  consequence  that  this  liability  cannot, 
constitutionally,  be  either  imposed  or  repealed  as  to  the  past  contracts  of  the 
corporation;5  but  there  are  opinions  to  the  contrary.6 

Future  Contracts.  —  As  to  future  contracts  a  different  question  is  presented. 
There  can  be  no  doubt  of  the  right  of  the  state  to  enact,  as  a  condition  of  the 
contracting  of  future  debts,  that  the  statutory  liability  shall  be  imposed  on 
corporate  stockholders.7  But  how  stands  the  case  as  between  a  dissenting 
stockholder  and  his  associates,  if  he  takes  active  steps  to  make  his  dissent 
effectual  ?  Can  the  state,  under  the  reserved  power  to  amend  or  repeal, 
impose  the  statutory  liability  as  to  future  debts  and  thus  enable  a  majority  of 
the  stockholders,  through  the  amendment  to  the  charter,  to  impose  upon  a 
dissenting  minority  a  liability  in  addition  to  what  they  assumed  at  the  time 
of  becoming  stockholders?  The  authorities  do  not  furnish  an  entirely  satis- 
factory answer  to  this  question.8 

VI.  Sources  of  Laws  Affecting  Contracts  — 1.  In  General.  —  The  contract 
clause  of  the  Constitution  is  a  prohibition  against  the  passage  by  a  state,  of 
laws  impairing  the  obligations  of  contracts.9  By  the  term  "state"  is  meant 
one  of  the  members  of  that  family  of  states  which  together  constitute  the 
United  States.10 

2.  Laws  Enacted  by  State  Before  Adoption  of  Constitution.  —  Laws  enacted  by 
a  state  before  it  had  become  a  member  of  the  family  of  states,  by  the  adop- 
tion of  the  Constitution,  are  not  obnoxious  to  the  contract  clause,  even  though 
they  impair  the  obligations  of  contracts.  Such  laws  must  be  tested  by  the 
power  of  the  state,  without  regard  to  the  Federal  Constitution 

An  examination  of  these  cases  will  disclose 
that  the  stockholder  who  was  subjected  to  the 
additional  liability  through  an  amendment  im- 
posed on  the  corporation  by  the  legislature, 
under  the  reserved  power  to  amend  or  repeal, 
made  no  timely  objection.  In  every  instance 
there  was  acquiescence,  sometimes  for  years; 
and  in  no  instance  was  there  any  attempt  by  a 
stockholder  to  prevent  the  exercise  by  the  cor- 
poration of  its  power  to  contract  debts.  To 
hold  that  the  legislature  may  impose  the  lia- 
bility in  spite  of  the  prompt  dissent  of  a  stock- 
holder who  follows  up  his  dissent  by  an  action 
to  prevent  the  corporation  doing  what  will 
subject  him  to  the  additional  liability  not  as- 
sented to  by  him,  practically  amounts  to  say- 
ing that  the  majority  may  accept  such  a  radi- 
cal amendment  and  thereby  bind  the  minority. 
See  the  title  Corporations  (Private),  vol.  7, 
p.  679,  nole  6,  where  the  opinion  in  Yeaton  v. 
Old  Dominion  Bank,  21  Gratt.  (Va.)  593,  is  set 
out.  See  also  Orr  v;  Bracken  County,  81  Ky. 
593;  Ireland  v.  Palestine,  etc.,  Turnpike  Co., 
19  Ohio  St.  369.  In  the  case  first  cited  the 
court  held  that  the  legislature  could  not  com- 
pel the  acceptance  by  the  corporation  of  an 
amendment  to  the  charter  which  changed  the 
voting  power  of  the  stockholders. 

9.  Contract  Clause. — "  No  state  shall  *  *  * 
pass  any  *  *  *  law  impairing  the  obliga- 
tion of  contracts."    Const.  U.  S.,  art.  I,  §  10. 

10.  See  the  title  States. 
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1.  Greenwood  v.  Union  Freight  R.  Co.,  105 
U.  S.  13;  Curran  v.  Arkansas,  15  How.  (U.  S.) 
304;  Shields  v.  Ohio,  95  U.  S.  319;  Allen  v. 
McKeen,  1  Sumn.  (U.  S.)  276;  Oldtown,  etc., 
R.  Co.  v.  Veazie,  39  Me.  571;  Com.  v.  Essex 
Co.,  13  Gray  (Mass.)  239;  Buffalo,  etc.,  R.  Co. 
v.  Dudley,  14  N.  Y.  336;  White  v.  Syracuse, 
etc.,  R.  Co.,  14  Barb.  (N.  Y.)  559;  Troy,  etc., 
R.  Co.  v.  Kerr,  17  Barb.  (N.  Y.)  581;  Miller  v. 
New  York,  etc.,  R.  Co.,  21  Barb.  (N.  Y.)  513. 

2.  Com.  v.  New  Bedford  Bridge,  2  Gray 
(Mass.)  339. 

3.  Sinking  Fund  Cases,  99  U.  S.  700. 

4.  See  supra,  this  title.  III.  II.  Statutory 
Liability  of  Stockholders. 

5.  Com.    v.    Cochituale  Bank, 
(Mass.)  42. 

6.  Stanley  v.  Stanley,  26  Me.  191 ; 
Rich,  45  Me.  507,  71  Am.  Dec.  559. 
cases  there  was  no  reserved  right  to  amend  or 
repeal.  Their  reasoning  would  apply  wilh 
greater  force  where  such  a  right  is  reserved, 
but  they  are  believed  to  be  against  both  princi- 
ple and  authority. 

7.  Future  Contracts.  —  Sherman  v.  Smith,  1 
Black  (U.  S.)  587,  affirming  Matter  of  Oliver 
Lee,  etc..  Bank,  21  N.  Y,  9;  U.  S  Trust  Co.  v. 
U.  S.  Fire  Ins.  Co.,  18  N.  Y.  199;  Maiter  of 
Reciprocity  Bank,  22  N.  Y.  9;  McGowan  v. 
McDonald,  111  Cal.  57,  52  Am.  St.  Rep.  149; 
Bissell  v.  Heath,  98  Mich.  472. 

8.  See  the  cases  cited  in  the  preceding  note. 


3  Allen 

Coffin  v. 
In  ihese 


Sources  of  Laws 


OBLIGA  TION  OF  CONTRACTS.         Affecting  Contracts. 


afterwards  adopted.1 

3.  Laws  Enacted  by  Independent  State  Before  Admission  into  Union.  —  Inde- 
pendent states  admitted  into  the  Union  after  the  adoption  of  the  Constitution 
are  not  bound  by  the  Constitution  nor  subject  to  its  prohibitions  until  they 
are  incorporated  into  the  Union.  Prior  to  admission,  their  legislative  powers 
are  not  curtailed  by  the  terms  of  the  Federal  Constitution,  which  was  not, 
before  their  admission,  their  supreme  law.* 

4.  Laws  Enacted  by  State  While  in  Rebellion.  —  Laws  enacted  by  a  state 
while  in  rebellion  against  federal  authority,  and  enforced  by  it,  are  void,  if 
they  impair  the  obligations  of  contracts.  Its  rebellion  and  attempted  seces- 
sion will  not  relieve  it  from  the  limitation  imposed  by  the  Federal  Constitu- 
tion on  its  legislative  power.  The  state  could  gain  no  increased  measure  of 
legislative  power  by  an  attempt  to  sever  the  ties  which  bound  it  to  the  Union.3 

5.  Laws  Enacted  by  Congress.  —  The  United  States  is  a  government  of  lim- 
ited powers,  and  no  express  authority  has  been  granted  to  it  to  pass  laws 
impairing  the  obligations  of  contracts;  but  certain  sovereign  powers  have  been 
conferred,  the  exercise  of  which  is  not  necessarily  restrained  because  the  prac- 
tical effect  of  their  exercise  may  be  incidentally  to  impair  or  annul  contracts. 
In  the  exercise  of  these  sovereign  powers  of  government  conferred  by  the  Con- 
stitution on  the  United  States,  Congress  may  pass  laws  which  not  only  impair 
but  actually  annul  all  obligations  of  contracts  the  performance  of  which  con- 
flicts with  a  valid  Act  of  Congress.4 

6.  Laws  Enacted  by  Territorial  Legislature.  —  Laws  enacted  by  a  territorial 
legislature,  under  the  legislative  power  delegated  to  it  by  Congress,  are  not 
state  laws  and  therefore  are  not  within  the  terms  of  the  prohibition  contained 
in  the  contract  clause.5  But  while  Congress  may,  in  the  exercise  of  the  sover- 
eign powers  conferred  on  the  United  States,  pass  laws  impairing  the  obliga- 
tions of  contracts,0  it  seems  incredible  that  Congress  can  delegate  these 
sovereign  powers,  or  their  exercise,  to  a  territorial  legislature;  and  it  is 
believed  that  the  legislative  power  of  a  territory  is  subject  to  those  restraints 
imposed  for  the  protection  of  personal  and  property  rights.7  A  territory 
would  not  have  the  power  to  take  property  without  due  process  of  law.8 
A  law  which  impairs  the  obligation  of  a  contract  takes  the  property  of  the 
obligee,  and  that,  too,  without  due  process  of  law.9  But  it  may  not  be  amiss 
to  point  out  the  possibility  that  a  law  which  is  void  under  the  contract  clause 
because  it  so  impairs  the  remedy  as  to  impair  the  obligation  might  not  be  void 
under  the  Fifth  Amendment.10 

1.  Laws  Passed  by  Adoption  of  Constitution. —  Laws  Enacted  During  Reconstruction  and  be- 
Owings  v.  Speed,  5  Wheat.  (U.  S.)  420.  fore  the  complete  restoration  of  a  slate  into  the 

2.  Independent  States  Prior  to  Admission  to  Union  after  its  attempted  secession  are  void 
Union.  —  League  v.  De  Young,  11  How.  (U.  and  in  conflict  with  the  contract  clause,  if  they 
S.)  185;  Hermans.  Phalen,  14  How.  (U.  S.)  79.  impair  the  obligations  of  contracts  valid  under 

3.  States  in  Rebellion.  —  Old  Dominion  Bank  prior  laws.  White  v.  Hart,  13  Wall.  (U.  S.) 
v.  McVeigh,  20  Gratt.  (Va.)  457;  Williams  v.  646.  The  consideration  for  the  contract  sued 
Bruffy,  96  U.  S.  176.  In  this  case  the  Confed-  upon  in  this  case  was  the  sale  of  slaves, 
erate  states  had  enacted  a  statute  sequestrating  4.  Laws  Passed  by  Congress. —  Legal  Tender 
debts  due  from  the  citizens  of  the  Confederacy  Cases,  12  Wall.  (U.  S.)  457;  Mitchell  v.  Clark, 
to  persons  in  the  other  states  of  the  Union.  mo  U.  S.  633;  Sinking  Fund  Cases,  99  U.  S. 
and  requiring  the  payment  by  the  debtor  into  700,727. 

the  treasury  of  the  Confederacy.    The  statute  6.  See  suf>ra,  this  section,  the  first  note  to 

provided  that  on  such  payment  the  debtor  the  subdivision  hi  General. 

should  be  released.    Pursuant  to  this  statute  6.  See  su/>ra,  this  section,  Laws  Enacted  by 

a  debtor  living  in  Virginia  paid  the  debt  into  Congress. 

the  treasury  of  the  Confederacy.    After  peace  7.  Territorial    Legislatures.  —  Sec    the  title 

had  been  restored  suit  was  brought  on  the  TERRITORIES, 

debt,  and  the  courts  of  the  state  of  Virginia  8.  Sec  the  title  Tkrkitories. 

held  such  payment  to  be  a  defense,  in  this  way  9.  Hepburn  v.  Griswold,  8  Wall.  (U.  S  )  f>o3. 

practically  enforcing  a  statute  of  the  late  Con-  10.  Louisiana  v.  New  Orleans,  109  U.  S.  285. 

fedcracy.    The  Supreme  Court  of  the  United  In  this  case  a  judgment  for  a  tort  had  been 

States  held  such  enforcement  to  be  in  viola-  recovered  against  the  city  of  New  Orleans, 

tion  of  the  contract  rlause.  After  the  recovery  of  the  judgment  the  city's 
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7.  Laws  of  State  Within  Contract  Clause.  —  The  laws  of  a  state  which  may  be 
obnoxious  to  the  contract  clause,  and  therefore  void,  to  the  extent  that  they 
impair  the  obligation  of  existing  contracts,  may  be  in  any  one  of  the  forms 

following: 

a.  Constitutions.  —  State  constitutions,  though  the  highest  form  of 
state  laws,  are  state  laws  nevertheless,  and  the  state  has  no  power  to  pass  a 
law  in  the  solemn  form  of  a  state  constitution  which  impairs  the  obligations  of 
contracts. 1 

b.  STATUTES.  —  Statutes,  though  enacted  in  the  proper  form  and  other- 
wise unobjectionable,  are  void  if  \\\ay  impair  the  obligations  of  contracts.8 

c.  ORDINANCES.  —  Ordinances  passed  by  the  municipal  subdivisions  of  the 
state  in  pursuance  of  delegated  legislative  authority  of  the  state  are  void  if 
they  impair  the  obligations  of  contracts.3 

d.  Judicial  Decisions. — While,  ordinarily,  judicial  decisions  are  not 
laws  of  the  state,  as  that  term  is  used  in  the  constitutional  provision  under 
consideration,  yet  judicial  decisions  construing  constitutional  provisions,  stat- 
utes, and  ordinances  are,  in  a  practical  sense,  a  part  thereof,  and  a  change  of 
decision  may  have  all  the  practical  effect  of  the  adoption  of  a  new  constitu- 
tional provision,  statute,  or  ordinance;  and  if  the  last  construction  has  the 
effect  of  impairing  the  obligation  of  a  contract  entered  into  while  the  prior 
decision  was  regarded  as  having  established  the  law,  the  last  decision  must  be 
disregarded  in  adjudicating  the  rights  of  the  parties.4 

VII.  How  Obligation  May  Be  Impaiked  —  1.  In  General  —  Direct  Impairment. 
—  It  is  now  well  settled  that  a  law  in  force  when  the  contract  is  entered  into 


power  to  tax  was,  by  statute,  so  reduced  that 
the  city  was  left  without  the  means  to  pay  the 
judgment.  The  court,  after  holding  that  the 
judgment  was  not  a  contract,  said:  "  The 
cases  in  which  we  have  held  that  the  taxing 
power  of  a  municipality  continues,  notwith- 
standing a  legislative  act  of  limitation  or  repeal, 
are  founded  upon  contracts;  and  decisions  in 
them  do  not  rest  upon  the  principle  that  the 
parly  affected  in  the  enforcement  of  his  con- 
tract rights  has  been  thereby  deprived  of  any 
property,  but  upon  the  principle  that  the  rem- 
edies for  the  enforcement  of  his  contracts  ex- 
isting when  they  were  made  have  been  by 
such  legislation  impaired."  This  suggests  a 
distinction  between  depri  ving  a  person  of  prop- 
erty, forbidden  to  the  states  by  the  Fourteenth 
Amendment,  and  to  the  United  States  by  the 
Fifth  Amendment,  and  the  impairment  of  the 
obligation  of  a  contract,  forbidden  to  the  states 
by  the  contract  clause.  To  impair  the  remedy 
impairs  the  obligation  under  the  contract 
clause,  but  does  not  deprive  a  person  of  prop- 
erty without  due  process  of  law. 

1.  State  Constitution.  —  Ohio,  etc.,  R.  Co. 
v.  McClure,  io  Wall.  (U.  S.)  51T;  Mechan- 
ics', etc.,  Bank  v.  Thomas,  18  How.  (U.  S.) 
384;  White  v.  Hart,  13  Wall.  (U.  S.)  646; 
Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall. 
(U.  S.)  661;  Fisk  v.  Jefferson  Police  Jury,  116 
U.  S.  131 ;  Edwards  v.  Kearzey,  96  U.  S.  595; 
Bier  v.  McGehee,  148  U.  S.  137. 

2.  Statutes.  —  It  has  never  been  disputed  or 
questioned  that  statutes  are  laws  of  a  state 
within  the  meaning  of  the  contract  clause. 
See  the  title  Statutes. 

3.  Municipal  Ordinances.  —  Hamilton  Gas 
Light,  etc.,  Co.  v.  Hamilton  City,  146  U.  S. 
258.    See  the  title  Ordinances. 

But,  on  the  Contrary,  if  There  Is  No  Legislative 


Authority  to  Pass  the  Ordinance,  it  is  not  a  law  of 

the  state,  within  the  meaning  of  the  contract 
clause.  Hamilton  Gas  Light,  etc.,  Co.  v. 
Hamilton  City,  146  U.  S.  258;  Murray  v. 
Charleston,  96  U.  S.  432;  Williams  v.  Bruffy, 
96  U.  S.  176;  Lehigh  Water  Co.  v.  Easton,  121 
U.  S.  388;  New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Refining  Co.,  125  U.  S. 
18. 

4.  Judicial  Decisions.  —  Gelpcke  v.  Dubuque, 
1  Wall.  (U.  S.)  175;  Havemeyer  v.  towa 
County,  3  Wall.  (U.  S.)  294;  Chicago  v.  Shel- 
don, 9  Wall.  ((J.  S.)  50;  Olcott  v.  Fond  du  Lac 
County,  16  Wall.  (U.  S.)  678. 

Distinction  Between  Judicial  Decisions  Constru- 
ing Constitution  and  Statutes.  —  It  has  been  at- 
tempted to  draw  a  distinction  between  decisions 
construing  the  constitution  of  the  state  and 
decisions  construing  statutes.  The  reason  for 
the  distinction  is  stated  by  the  court  in  a  re- 
cent case  as  follows:  "  If  the  people  are  dis- 
satisfied with  the  construction  of  a  statute,  the 
frequently  recurring  sessions  of  the  legislature 
afford  easy  opportunity  to  repeal,  alter,  or 
modify  the  statute;  while  the  constitution  is 
organic,  intended  to  be  enduring  until  changed 
conditions  of  society  demand  more  stringent  or 
less  restrictive  regulations,  and  if  a  decision 
construes  the  constitution  in  a  manner  not  ac- 
ceptable to  the  people,  the  opportunity  of 
changing  the  organic  law  is  remote.  More- 
over, no  set  of  judges  ought  to  have  the  right 
to  tie  the  hands  of  their  successors  on  consti- 
tutional questions,  any  more  than  one  General 
Assembly  should  those  of  its  successors  on 
legislative  matters."  Mountain  Grove  Bank 
v.  Douglas  County,  146  Mo.  42. 

It  is  very  doubtful  whether  the  distinction  is 
warranted  by  the  authorities.  See  Taylor  v. 
Ypsilanti,  105  U.  S.  60. 
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does  not  impair  its  obligation.1  But  a  law  subsequent  to  the  contract,  directly- 
annulling  it,2  or  changing  its  terms  by  adding  3  or  releasing  4  material  con- 
ditions, provisions,  or  stipulations,  presents  a  clear  case  of  the  direct  impair- 
ment of  the  obligation. 

2.  Contracts  of  State.  —  The  obligation  of  a  state  to  perform  its  contract 


1.  Laws   in   Force  at  Making  of  Contract  — 

United  States.  —  Ohio,  etc.,  R.  Co.  v.  McClure, 
io  Wall.  (U.  S.)  511;  Moore  v.  Fowler, 
Hempst.  (U.  S.)  536;  Lehigh  Water  Co.  v. 
Easton,  121  U.  S.  388;  Denny  v.  Bennett,  128 
U.  S.  489;  Brown  v.  Smart,  145  U.  S.  454. 

Indiana.  —  Churchman  v.  Martin,  54  Ind. 
380. 

Louisiana.  —  Guillotte  v.  New  Orleans,  12 
La.  Ann.  432;  Weaver  v.  Maillot,  15  La. 
Ann.  395. 

New  York.  —  Barnes  v.  Arnold,  (Supm.  Ct. 
Eq.  T.)  23  Misc.  (N.  Y.)  197. 

North  Dakota.  —  Garr  v.  Clements,  4  N. 
Dak.  559. 

Pennsylvania.  —  Felts's  Appeal,  (Pa.  1889) 
17  Atl.  Rep.  195. 

Rhode  Island.  —  People's  Sav.  Bank  v.  Tripp, 
13  R.  I.  621. 

Washington.  —  Woodward  v.  Winehill,  14 
Wash.  394;  Sitton  v.  Dubois,  14  Wash.  624. 

2.  Subsequent  Law  Annulling  Contract.  —  Clay 
County  v.  Savings  Soc,  104  U.  S.  579;  Red 
Rock  v.  Henry,  106  U.  S.  596;  White  v.  Hart, 
13  Wall.  (U.  S.)  646;  Louisiana  v.  Taylor,  105 
U.  S.  454;  Korn  v.  Mutual  Assur.  Soc.  6 
Cranch  (U.  S.)  192;  Pacific  Mail  Steamship  Co. 
v.  Joliffe,  2  Wall.  (U.  S.)  450;  McCracken  v. 
Moody,  33  Ark.  81;  Habersham,  etc.,  Turn- 
pike Co.  v.  Taylor,  73  Ga.  552. 

Repeal  of  Act  Authorizing  Bond  Issue.  —  It 
would  bean  unconstitutional  exercise  of  legis- 
lative authority  to  repeal  an  act  authorizing 
the  issue  of  bonds,  after  the  right  to  the  bonds 
had  vested  under  a  contract.  Red  Rock  v. 
Henry,  106  U.  S.  604. 

A  Lien  upon  Earnings  Secured  by  Mortgage  can- 
not be  divested  by  a  subsequent  law  diverting 
the  earnings  to  the  payment  of  other  claims 
against  the  mortgagor.  Giles  v.  Stanton,  86 
Tex.  620. 

3.  Adding  Material  Conditions.  —  Bronson  v. 
Kinzie,  1  How.  (U.  S.)  31 1,  the  court  saying: 
"  This  law  [the  subsequent  statute]  gives  to 
the  mortgagorand  to  the  judgment  creditor  an 
equitable  estate  in  ihe  premises  which  neither 
of  them  would  have  been  entitled  to  under  the 
original  contract;  and  these  new  interests  are 
directly  and  materially  in  conllict  with  those 
which  the  mortgagee  acquired  when  the  mort- 
gage was  made.  Any  such  modification  of  a 
contract  by  subsequent  legislation,  against  the 
consent  of  one  of  the  parties,  unquestionably 
impairs  its  obligation,  and  is  prohibited  by 
the  constitution." 

Repealing  Right  to  Name  Arbitrator.  —  A  law 
attempting  to  repeal  the  right  of  a  party  to  a 
contract  to  name  an  arbitrator  to  act  with 
others  in  fixing  the  rate  or  basis  of  compensa- 
tion to  be  paid  under  the  contract  is  void. 
State  v.  McPcak,3i  Neb.  139;  State  v.  Thayer, 
46  Neb.  137. 

Requiring  Pavement  by  Street-railway  Com- 
pany. —  An  ordinance  granting  the  right  to 
construct  a  street  railroad  and  providing  for 


pavement  between  the  rails  becomes,  when 
accepted,  a  contract,  and  a  condition  can- 
not subsequently  be  imposed  requiring  the 
grantees  of  the  franchise  to  pave  for  three  feet 
on  each  side  of  the  tracks.  Coast-Line  R.  Co. 
v.  Savannah,  30  Fed.  Rep.  646. 

Requiring  Assent  of  Stockholders.  —  A  valid 
contract  to  execute  a  mortgage  cannot  be  im- 
paired by  a  subsequent  statute  requiring  the 
assent  of  a  certain  number  of  the  stockholders 
to  be  given  as  a  condition  precedent  to  the 
execution  of  the  mortgage.  The  Vigilancia, 
73  Fed.  Rep.  452,  38  U.  S.  App.  563. 

The  Legal  Relations  Between  Debtor  and  Cred- 
itor cannot  be  changed  except  by  the  consent 
of  both.  Louisville  Bank  v.  Board  of 
Trustees,  83  Ky.  219,  (Ky.  1887)  5  S.  W.  Rep. 
742;  Louisville  School  Board  v.  State  Bank,  86 
Ky.  150. 

4.  Releasing  Material  Conditions.  —  O'Brien  v. 
Krenz,  36  Minn.  136;  Heyward  v.  Judd,  4 
Minn.  483;  Goenen  v.  Schroeder,  8  Minn.  387; 
Carroll  v.  Rossiter,  10  Minn.  174;  Hillebert  v. 
Porter,  28  Minn.  496;  Hall  v.  Banks,  79  Wis. 
229. 

Indorser  of  Negotiable  Instrument.  —  A  law  at- 
tempting to  provide  that  an  indorser  of  a 
promissory  note  shall  remain  liable  notwith- 
standing omissions  releasing  him.  is  void. 
Farmers  Bank  v.  Gunnell,  26  Gratt.  (Va.)  131. 

Warrant  of  Attorney  to  Confess  Judgment.  —  A 
statute  subsequent  to  a  note  containing  a  valid 
warrant  to  confess  judgment  is  void  if  it  im- 
pairs the  creditor's  right  to  proceed  on  his 
warrant  to  enter  judgment.  Second  Ward 
Sav.  Bank  v.  Schranck,  97  Wis.  250. 

Laws  Attempting  to  Take  from  Mortgagees  the 
Right  to  Possession  which  they  had  under  the 
law  at  the  time  when  their  mortgages  were 
given  are  void.  Mundy  v.  Monroe,  I  Mich. 
68;  Blackwood  v.  Van  Vleet,  11  Mich.  252. 

The  right  given  by  contract  to  the  mort- 
gagee of  chattels,  to  take  possession  at  any 
time  when  he  deems  himself  unsecured,  cannot 
be  taken  away  by  a  subsequent  statute.  Boice 
v.  Boice,  27  Minn.  371.  See  cases  cited  in  the 
first  two  notes  to  this  section. 

Giving  Precedence  over  Prior  Mortgage.  —  A 
law  subsequent  to  the  mortgage  attempting  to 
subordinate  the  lien  of  the  mortgage  to  other 
claims  is  void  ;  it  impairs  the  obligation  of  the 
mortgage  contract.  Yeatman  v.  King,  2  N. 
Dak.  421;  Crowther  v.  Fidelity  Ins.,  etc.,  Co., 
85  Fed.  Rep.  41. 

Act  Relieving  Officials  from  Liability.  —  A  stat- 
ute relieving  the  obligors  on  a  county  treas- 
urer's bond  from  liability  for  the  loss  of 
money  deposited  in  a  bank  that  failed  is  void. 
Johnson  v.  Randolph  County,  140  Ind.  152;  Mc- 
Clelland v.  State,  138  Ind.  321. 

Right  of  Subrogation. —  For  a  statute  which 
was  held  not  to.  impair  the  obligation  of  a  con- 
tract in  the  matter  of  the  right  of  subrogation, 
sec  Lcavitt  v.  Canadian  Pac.  R.  Co.,  90  Me. 
153.    Sec  also  the  title  Subrogation. 
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cannot  always  be  enforced  by  the  same  certain  and  direct  remedies  as  are 
applicable  in  the  case  of  individuals.1  It  cannot  be  sued  without  its  consent; 
ana  even  though  its  consent  to  be  sued  may  have  been  given  before,  and  been 
in  force  at,  the  time  of  the  making  of  a  contract,  yet  it  may  constitutionally 
withdraw  this  consent.  The  withdrawal,  it  is  held,  does  not  impair  the  obliga- 
tion of  its  contract.2  But  in  so  far  as  the  court  has  the  power  it  will  uphold 
and  enforce  the  rights  secured  by  contracts  with  a  state.  In  the  following 
instances  the  courts  have  such  power,  i.  Where  the  state  or  one  of  its 
officers  comes  into  court  asking  judicial  relief  on  behalf  of  the  state.3 
2.  Where  an  official  attempts  to  act  under  the  authority  of  a  statute  which  is 
subsequent  to  the  contract  and  which  impairs  its  obligation  and  is  therefore  void  ; 
in  this  case  the  official,  having  no  justification  except  the  void  statute,  is  wholly 
without  legal  justification,  and  his  act  will  be  adjudged  to  be  illegal.4  3.  Where 
a  right  secured  by  contract  with  the  state  comes  in  controversy  in  an  action  to 
which  the  state  itself  is  not  necessarily  a  party,  and  a  statute  subsequent  to 
the  contract,  impairing  its  obligation,  is  pleaded  as  the  basis  of  a  claim  by  the 
other  party.5 

3.  Contracts  of  Municipality.  —  By  Impairing  the  Power  of  a  Municipality  the  obliga- 
tions of  its  prior  contracts  may  be  impaired.  While  the  rights  of  municipal 
creditors  are,  in  some  degree  at  least,  at  the  mercy  not  only  of  the  legislature, 
which  may  destroy  the  corporation,6  but  also  of  the  municipality  itself,  which 
may,  by  a  neglect  of  its  public  duties,  fail  to  keep  in  office  any  one  vested  by 
law  with  the  power  to  levy,  assess,  and  collect  taxes,7  yet  the  courts  will  not, 
unless  driven  to  it,  presume  a  legislative  intent  to  destroy  a  municipal  corpora- 
tion.8 While  the  courts  cannot  levy,  assess,  and  collect  a  tax,  nor  perform 
the  public  duty  of  keeping  in  office  some  one  who  can  perform  these  municipal 
functions,9  yet  they  will,  so  far  as  they  can,  coerce  against  the  municipality, 
through  its  officials,  the  levy  of  a  tax  sufficient  to  pay  its  debts,  in  spite  of  a 
legislative  impairment  of  its  powers  subsequent  to  its  contracts.10 

1.  Contracts  of  a  State.  —  See  the  following  Own  Obligations,  relieve  itself  from  what  it  has 
notes  to  this  subdivision.  But  a  state,  by  en-  agreed  sto  pay.  Murray  v.  Charleston,  96  U. 
tering  into  a  contract,  surrenders  its  sover-  S.  432. 

eignty  to  the  extent  of  binding  itself  by  a  Taxation  of  State  Bonds  in  Another  State.  —  The 

legal  obligation.    Davis  v.  Gray,  16  Wall.  (U.  obligations  of  a  state  evidenced  by  its  bonds 

S.)  203.    See  the  title  States.  will  not  be  impaired  by  the  laws  of  another 

2.  "Withdrawal  of  Consent  to  Be  Sued.  —  Beers  state  taxing  the  bonds  as  the  property  of  a  resi- 
ze. Arkansas,  20  How.  (U.  S.)  527;  Washington  dent  of  the  latter  state.  Bonaparte  v.  Tax  Ct., 
Bank  v.  Arkansas,  20  How.  (U.  S.)  530;  104  U.  S.  592.  See  the  title  Taxation. 
Baltzer  v.  North  Carolina,  161  U.  S.  240;  6.  Contracts  of  Municipality.  —  The  state  may 
South,  etc.,  Alabama  R.  Co.  v.  Alabama,  101  wholly  annul  a  municipal  corporation.  Meri- 
U.  S.  832;  Memphis,  etc.,  R.  Co.  v.  Tennessee,  wether  v.  Garrett,  102  U.  S.  472.  See  also 
101  U.  S.  337;  Home  v.  State,  84  N.  Car.  362;  supra,  this  title,  Obligation  of  Contract  —  Nature 
Baltzer  v.  State,  109  N.  Car.  187;  Wilson  v.  and  Characteristics. 

Jenkins,  72  N.  Car.  5;  Shaffer  v.  Jenkins,  72  7.  Rees  v.  Watertown,  19  Wall.  (U.  S.)  107; 

N.  Car.  275.  Thompson  v.  Allen  County,  115  U.  S.  550. 

3.  McGahey  v.  Virginia,  135  U.  S.  662.  8.  Mobile  v.  Watson,  116  U.  S.  2S9;  Dev- 

4.  Pennoyer  v.  McConnaughy,  140  U.  S.  1;  eraux  v.  Brownsville,  29  Fed.  Rep.  742;  Hill 
Piqua  Branch  of  State  Bank  v.  Knoop,  16  How.  v.  Kahoka,  35  Fed.  Rep.  32. 

(U.  S.)  369;  Osborn  v.  U.  S.  Bank,  9  Wheat.  9.  See   the   preceding  notes   to   this  sub- 

(U.  S.)  738;  Davis  v.  Gray,  16  Wall.  (U.  S.)  division. 

203;  Antoni  v.  Greenhow,  107  U.  S.  769.  10.  See  the  first  three  notes  to  this  subdivision 

5.  See  the  cases  cited  in  the  title  Corpora-  and  the  following  cases:  Lee  County  v.  Rog- 
tions  (Private),  vol.  7,  p.  669,  notes  1  and  2.  ers,  7  Wall.  (U.  S.)  175;  Walkley  v.  Muscatine, 
In  most  of  these  cases  the  contract  was  held  6  Wall.  (U.  S.)  4S1;  Knox  County  v.  Aspin- 
to  be  with  the  state,  and  the  obligation  was  wall,  24  How.  (U.  S.)  376;  Rogers  v.  Keokuk, 
violated  by  subsequent  legislative  action,  but  18  U.  S.  (L.  ed.)  74;  Galena  v.  Amy,  5  Wall, 
the  suit  arose  between  private  parties,  one  (U.  S.)  705;  Riggs  v.  Johnson  Countv,  6  Wall, 
claiming  rights  secured  by  the  contract  with  (U.  S.)  166;  Weber  v.  Lee  County,  6  Wall.  (U. 
the  stale,  the  other  denying  such  right  and  S.)  210;  U.  S.  v.  Keokuk,  6  Wall.  (U.  S.)  514; 
claiming  under  the  right  attempted  to  be  con-  Benbow  v.  Iowa  City,  7  Wall.  (U.  S.)  313; 
ferred  by  the  subsequent  statute.  See  also  the  Washington  County  z;.  U.  S.,  9  Wall.  (U.  S.) 
cases  cited  in  the  note  preceding  this.  415;  Rees  v.  Watertown,  19  Wall.  (U.  S.)  107; 

The  State  Cannot,  under  the  Guise  of  Taxing  Its  Cass  County  v.  Johnston,  95  U.  S.  360;  U.  S. 
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4.  Grants  Generally.  —  The  obligation  of  the  contract  implied  in  a  grant  will 
be  impaired  by  a  legislative  attempt  to  revoke  the  grant  1  or  by  the  imposition 
of  subsequent  burdens  or  conditions  on  the  use  or  enjoyment  of  the  property, 
right,  or  franchise  granted.2  This  rule,  however,  is  subject  to  the  limitation 
that  all  property  is  held  subject  to  the  valid  exercise  of  the  police  power,3  the 
power  of  eminent  domain,  *  and,  when  not  restrained  by  a  valid  contract,  to 
the  power  of  taxation.5 

5.  Corporate  Charters.  —  The  obligation  of  the  contract  implied  in  the  grant 
of  a  corporate  charter  will  be  impaired  by  a  law  passed  subsequent  to  the 
acceptance  of  the  charter,  annulling  the  corporation,  that  is,  taking  its  cor- 
porate life;0  taking  away  any  of  the  franchises  conferred  by  the  charter ; T 
imposing  burdens  on  the  corporation  itself  as  a  condition  to  the  further  exer- 
cise of  its  corporate  rights;8  or  imposing  additional  burdens  on  corporate 
stockholders  either  as  to  business  before  9  or  afterwards  10  transacted. 


v.  New  Orleans,  98  U.  S.  381;  Lower  v.  U.  S., 
91  U.  S.  536;  East  St.  Louis  v.  Amy,  120  U. 
S.  600;  Scotland  County  Ct.  v.  U.  S.,  140  U. 
S.  41;  U.  S.  v.  Justices,  5  Dill.  (U.  S.)  184; 
U.  S.  v.  Johnson  County,  5  Dill.  (U.  S.)  207; 
Bunch  v.  Wolerstein,  62  Miss.  56;  Assessors 
v.  State,  44  N.  J.  L.  395. 

Diversion  of  Funds.  —  The  obligation  of  a  con- 
tract with  a  municipality  may  be  impaired  by 
a  diversion  of  funds.  Eidemiller  v.  Tacoma, 
14  Wash.  376.  But  see  Esser  v.  Spaulding,  17 
Nev.  289;  U.S.  v.  Knox  County,  51  Fed.  Rep. 
880. 

Abatement  of  Taxes  leaving  insufficient  funds 
to  meet  prior  municipal  obligations  is  void. 
Bunch  v,  Wolerstein,  62  Miss.  56. 

Impairment  of  the  Remedy  to  Collect  a  Tax  Im- 
pairs the  Obligation  of  the  Contracts  to  Pay  Which 
the  Tax  Was  Levied.  —  Edwards  v.  Williamson, 
70  Ala.  145. 

1.  Grants  Generally. —  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  87;  Baltimore  Trust,  etc.,  Co. 
v.  Baltimore,  64  Fed.  Rep.  153;  Dartmouth 
College  v.  Woodward,  4  Wheat.  (U.  S.)  518; 
Chicago  v.  Sheldon,  9  Wall.  (U.  S.)  50;  Shields 
v.  Ohio,  95  U.  S.  319;  New  Jersey  v.  Yard,  95 
U.  S.  104;  Richmond,  etc.,  R.  Co.  v.  Rich- 
mond, 96  U.  S.  521;  Wright  v.  Nagle,  101  U. 
S.  791;  Greenwood  v.  Union  Freight  R.  Co., 
105  U.  S.  13;  New  Orleans,  etc.,  R.  Co.  v.  Del- 
amore,  114  U.  S.  501;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650;  New 
Orleans  Water  Works  Co.  v.  Rivers,  115  U.  S. 
674;  Sioux  City  St.  R.  Co.  v.  Sioux  City,  138 
U.  S.  98;  St.  Louis  v.  Western  Union  Tel.  Co., 
148  U.  S.  92;  Saginaw  Gas-Light  Co.  v.  Sagi- 
naw, 28  Fed.  Rep.  529;  Coast-Line  R.  Co.  v. 
Savannah,  30  Fed.  Rep.  646;  Citizens'  St.  R. 
Co.  v.  Memphis,  53  Fed.  Rep.  715;  Burlington 
v.  Burlington  St.  R.  Co.,  49  Iowa  144,  31  Am. 
Rep.  145;  State  v.  Corrigan  Consol.  St.  R.  Co., 
85  M->.  263,  55  Am.  Rep.  361. 

2.  Winter  v.  Jones,  10  Ga.  190,  54  Am.  Dec. 
379;  People  v.  Piatt,  17  Johns.  (N.  Y.)  195,  8 
Am.  Dec.  382.  In  this  case  the  court  made  an 
extreme  application  of  the  doctrine  stated  in 
the  text,  but  the  imposition  of  burdens  on  or 
conditions  to  the  use  of  granted  propeity,  not 
in  the  exercise  of  the  sovereign  powers  of  tax- 
ation or  police,  might  be  said  to  be  a  revoca- 
tion, pro  tan  to,  of  the  grant.  Sec  the  cases 
cited  in  the  preceding  note. 

3.  See  supra,  this  title,  Legislative  Control 
over  Contracts —  Police  Power,  and  sec  the  title 
Police  Power. 
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4.  See  supra,  this  title,  Legislative  Control 
over  Contracts —  Power  of  Eminent  Domain,  and 
see  the  title  Eminent  Domain,  vol.  10,  p.  1043. 

5.  See  supra,  this  title,  Legislative  Control 
over  Contracts  —  Power  to  Tax,  and  see  the  title 
Taxation. 

6.  Corporate  Charters. —  Dartmouth  College 
v.  Woodward,  4  Wheat.  (U.  S.)  518;  Downing 
v.  Indiana  State  Board  of  Agriculture,  129  Ind. 
443.  See  also  the  cases  cited  in  the  title  Cor- 
porations (Private;,  vol.  7,  p.  C69,  note  2. 

7.  See  the  cases  cited  and  referred  to  in  the 
preceding  note. 

8.  Com.  v.  New  Bedford  Bridge,  2  Gray 
(Mass.)  339;  Washington  Bridge  Co.  v.  State, 

18  Conn.  53;  Monongahela  Nav.  Co.  v.  Coon, 
6  Pa.  St.  379,  47  Am.  Dec.  474. 

Where  a  corporation  is  chartered  to  build  a 
bridge  wilh  a  draw  of  a  certain  width  a  sub- 
sequent requirement  that  it  shall  increase  the 
width  of  the  draw  is  an  impairment  of  the 
chartered  rights  of  the  corporation,  and  is  void.  ' 
Washington  Bridge  Co.  v.  State,  18  Conn.  53; 
Com.  v.  New  Bedford  Bridge,  2  Gray  (Mass.) 
339,  is  to  the  same  effect. 

9.  Wheeler  v.  Frontier  Bank,  23  Me.  308; 
Com.  v.  Cochituate  Bank,  3  Allen  (Mass.) 
42. 

10.  Ireland  v.  Palestine,  etc.,  Turnpike  Co., 

19  Ohio  St.  369.  Contra,  Stanley  v.  Stanley, 
26  Me.  191  ;  Coffin  v.  Rich,  45  Me.  507,  71  Am. 
Dec.  559. 

What  Rights  May  Not  Be  Revoked  Without 
Reservation  to  Amend  or  Repeal  —  Rate  of  In- 
terest.—  The  right  conferred  by  the  charter  of 
a  bank  to  charge  a  certain  rate  of  interest  can- 
not be  taken  away  and  the  rate  lowered. 
Hazen  v.  Union  Bank,  1  Sneetl  (Tcnn.)  115. 
See  dictum  in  I'iqua  Branch  of  State  Bank  v. 
Knoop,  16  How.  (U.  S.)  380.  Contra,  Opinion 
of  Justices,  9  Cush.  (Mass.)  604. 

The  Right  to  Condemn  Land  undei  the  power 
of  eminent  domain,  conferred  by  the  charter, 
cannot  be  taken  away.  Chesapeake,  etc., 
Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  4  Gill  & 
J.  (Md.)  1. 

It  may  well  be  questioned  whether  the  legis- 
lature can  make  an  irrcpealable  grant  of  the 
power  of  eminent  domain.  See  the  title  Emi- 
nent Domain,  vol.  10,  p.  1043. 

The  Right  to  Regulate  Tolls,  when  conferred 
by  the  charter  on  the  corporation,  cannot,  it 
has  been  held,  be  abrogated  in  whole  or  in 
part.  Philadelphia)  etc.,  R.  Co.  v.  Bowers,  4 
rioUBt.  (Del.)  506;  Hamilton  r\  Keith,  5  Bush 
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6.  Changing  Rules  of  Evidence  — ■  a.  General  Rule  —  No  Vested  Right 
IN  Rules  of  Evidence. — Generally  speaking,  there  is  no  vested  right  in 
the  rules  of  evidence,  at  least  in  such  as  relate  merely  to  the  competency  of 
witnesses,  the  order  or  burden  of  proof,  and  matters  of  a  like  character.1 


(Ky.)  458;  Atty.-Gen.  v.  Chicago,  etc.,  R.  Co., 
35  Wis.  425. 

Bui  it  is  now  settled  that  the  state  may  reg- 
ulate the  rate  of  tolls  to  be  charged  for  the  use 
of  property  affected  with  a  public  interest,  un- 
less restrained  by  contract  with  the  corpora- 
tion. Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S. 
155;  Shields  v.  Ohio,  95  U.  S.  319. 

The  Power  to  Consolidate  with  another  com- 
pany, it  has  been  held,  cannot  be  taken  away. 
Zimmerz'.  State,  30  Ark.  680.  Contra,  Pearsall 
v.  Great  Northern  R.  Co.,  161  U.  S.  646.  See 
the  title  Consolidation  of  Corporations,  vol. 
6,  p.  800. 

Exclusive  Rights  and  Privileges  may  be 
granted  in  a  charter  and  made  irrepealable. 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650;  New  Orleans  Water  Works  Co. 
v.  Rivers,  115  U.  S.  674;  Binghamton  Bridge 
Co.,  3  Wall.  (U.  S.)  51;  Boston,  etc.,  R.  Corp. 
v.  Salem,  etc.,  R.  Co.  2  Gray  (Mass.)  r;  At- 
lantic City  Water  Works  Co.  v.  Atlantic  City, 
39  N.  J.  Eq.  367. 

The  Right  to  "  Cumulative  Voting  "  cannot  be 
conferred  by  a  subsequent  act  so  as  to  permit  a 
minority  of  stockholders  to  elect  part  of  the 
board  of  directors.  Smith  v.  Atchison,  etc.,  R. 
Co.,  64  Fed.  Rep.  272;  State  v.  Greer,  78  Mo. 
188. 

Without  a  Reservation  to  Amend  or  Repeal,  the 
Legislature  May  Change  Remedies  provided  in 
the  charter  and  create  others,  or  may  leave  the 
corporation  to  other  remedies  provided  by  the 
general  law,  such  as  the  following: 

A  Change  in  the  Manner  of  Making  Service 
on  the  corporation.  Cairo,  etc.,  R.  Co.  v. 
Hecht,  95  U.  S.  168. 

The  Procedure  to  Condemn  Laud  under  the 
power  of  eminent  domain.  Chattaroi  R.  Co. 
v.  Kinner,  81  Ky.  221;  Long's  Appeal,  87  Pa. 
St.  114. 

Changes  in  the  Remedy  Against  Defaulting 
Stockholders. — Ex  p.  North-East,  etc.,  Ala- 
bama R.  Co.,  37  Ala.  679;  Ochiltree  v.  Iowa 
R.  Contracting  Co.,  21  Wall.  (U.  S.)  249. 

Changes  in  the  Place  Where  an  Insurance 
Company  May  Be  Sued.  —  Sanders  v.  Hills- 
borough Ins.  Co.,  44  N.  H.  238. 

Sale  of  Corporate  Property.  —  The  legislature 
may  subject  the  entire  property  of  a  corpora- 
tion, including  its  franchises,  to  a  sale  for  pay- 
ment of  its  debts.  Louisville,  etc.,  Turnpike 
Road  Co.  v.  Ballard,  2  Met.  (Ky.)  165. 

Confer  a  Right  of  Action  for  injuries  resulting 
in  death.  South- Western  R.  Co.  v.  Paulk,  24 
Ga.  356. 

Extend  the  Existence  of  a  Corporation,  not  for 
the  purpose  of  doing  business,  but  for  the  pur- 
pose of  suing  and  being  sued  and  winding  up 
its  affairs.  Foster  v.  Essex  Bank,  16  Mass. 
245,  8  Am.  Dec.  135.  See  also  the  title  Disso- 
lution of  Corporations,  vol.  9,  p.  544. 

Security  for  Payment  of  Wages  of  Employees. 
—  The  legislature  rriay  require  a  corporation 
to  secure  the  payment  of  the  wages  due  from 
a  contractor  with  it.  Branin  t.  Connecticut, 
etc.,  R.  Co.,  31  Vt.  214;  Grannahan  v.  Hanni- 


bal, etc.,  R.  Co.,  30  Mo.  546;  Peters  v.  St. 
Louis,  etc.,  R.  Co.,  23  Mo.  107. 

Under  the  Police  Power  (which  title  see)  the 
legislature  may,  without  a  reservation  of  the 
power  to  amend  or  repeal: 

Forbid  grade  crossings.  New  York,  etc.,  R. 
Co.  v.  Bristol,  151  U.  S.  556. 

Require  signals  at  crossings  to  be  given. 
Portland,  etc.,  R.  Co.  v.  Deering,  78  Me.  61, 
57  Am.  Rep.  784;  Galena,  etc.,  R.  Co.  v.  Ap- 
pleby, 28  111.  283;  Galena,  etc.,  R.  Co.  v. 
Loomis,  13  111.  548,  56  Am.  Dec.  471. 

Require  track  of  railroad  to  be  fenced. 
Minneapolis,  etc.,  R.  Co.  v.  Emmon's,  149  U. 
S.  364- 

Require  reports  from  corporations  showing 
their  financial  strength.  State  v.  Eagle  Ins. 
Co.,  50  Ohio  St.  252;  Eagle  Ins.  Co.  v.  Ohio, 
153  U.  S.  446;  Chicago  L.  Ins.  Co.  v.  Needles, 
113  U.  S.  574. 

Forbid  the  burial  of  the  dead  in  grounds 
where  the  public  health  is  thereby  endangered. 
Brick  Presb.  Church  v.  New  York,  5  Cow.  (N. 
Y-)  538;  Coates  v.  New  York,  7  Cow.  (N.  Y.) 
585;  Vanderbilt  v.  Adams,  7  Cow.  (N.  Y.)  349. 

Forbid  the  working  up  of  refuse  animal  and 
other  matter  which  creates  a  nuisance.  North- 
western Fertilizing  Co.  v.  Hyde  Park,  97  U. 
S.  663. 

Forbid  lotteries.  Douglas  v.  Kentucky,  168 
U.  S.  488;  Stone  v.  Mississippi,  ior  U.  S.  814. 

Forbid  the  making  and  selling  of  intoxicat- 
ing liquors.  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25. 

Require  a  corporation  having  a  franchise  to 
use  the  streets,  which  use  requires  the  occa- 
sional tearing  up  of  the  pavement,  etc.,  to  con- 
form in  so  doing  to  the  regulations  of  a 
municipal  board.  Com.  v.  Larkin,  84  Va.  517; 
People  v.  Squire,  145  U.  S.  175,  107  N.  Y.  593, 
1  Am.  St.  Rep.  893. 

1.  No  Vested  Right  in  Rules  of  Evidence.  — 
Ralston  v.  Lothain,  18  Ind.  303;  O'Bryan  v. 
Allen,  108  Mo.  227,  32  Am.  St.  Rep.  595;  Rich 
v.  Flanders,  39  N.  H.  304;  Neass  v.  Mercer,  15 
Barb  (N.  Y.)  318;  Howard  v.  Moot,  64  N.  Y. 
262.  Consult  also  the  following  cases,  where 
the  question,  though  not  decided,  is  discussed: 
Sturges  v.  Crowninshield,  4  Wheat.  (U.  S.)  122; 
Ogden  v.  Saunders,  12  Wheat.  (U.  S.)  213; 
Bronson  v.  Kinzie,  1  How.  (U.  S.)  311;  Mc- 
Cracken  v.  Hay  ward,  2  How.  (U.  S.)  608; 
Curtis  v.  Whitney,  13  Wall.  (U.  S.)  68.  See 
infra,  the  next  note  but  one,  and  the  case  there 
set  out. 

Change  of  Conclusive  Presumption  to  Rebuttable 
Presumption.  —  Under  the  law  in  force  at  the 
time  of  a  tax  sale  the  deed  was  conclusive  evi- 
dence of  certain  facts;  after  the  sale,  but  be- 
fore the  period  of  redemption  had  expired,  a 
statute  changed  this  presumption  and  made 
the  deed  only  prima  facie  evidence  of  these 
facts.  It  was  held  that  the  statute  impaired 
the  obligation  of  the  tax  purchaser's  contract. 
Marx  v.  Hanthorn,  12  Savvy.  (U.  S.)  377,  30 
Fed.  Rep.  579;  Tracy  v.  Reed,  38  Fed.  Rep. 
69.    To  the  same  effect  see  Smith  v.  Cleve- 
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b.  Changes  Rendering  Prior  Contracts  Impossible  of  Legal 
Proof  —  (i)  In  General.  —  But  where  the  contract  is  valid  when  entered 
into,  a  subsequent  change  in  the  rules  of  evidence,  requiring  such  proof  of  the 
contract  as  makes  it  impossible  of  legal  proof,1  or  (what  is  not  so  clear)  so  bur- 
dens the  party  in  making  proof  as  to  render  the  contract  practically  impossible 
of  proof,  and  worthless  in  a  legal  tribunal,  will  impair  the  obligation.2  This 
form  of  impairment  may  be  accomplished  by  a  law  enacted  subsequent  to  the 
making  of  the  contract,  requiring  written  or  other  formal  proof,  or  formalities 
not  required  when  the  contract  was  made.3  This  rule,  of  course,  assumes 
that  the  contract  was  valid  under  the  prior  law,  which  necessarily  assumes 
that  the  contract  was  capable  of  legal  proof  according  to  the  then  existing 
rules  of  evidence. 

(2)  Competency  of  Witnesses.  —  If  a  contract  is  susceptible  of  proof  only  by 
certain  persons,  or  in  any  other  limited  way,  a  subsequent  statute  arbitrarily 
denying  the  admissibility  of  the  testimony  of  these  persons  or  the  other  lim- 
ited proof  available  to  the  party  will  impair  the  obligation  of  the  contract. 
The  word  "  arbitrarily  "  is  a  necessary  qualifying  word  in  this  rule.  The  rule 
itself,  even  with  this  qualification,  is  dangerously  near  the  boundary  line 
between  what  the  state  may  legally  do  and  may  not  do  in  the  way  of  chang- 
ing rules  of  evidence  and  the  course  and  form  of  procedure  in  its  courts.  But 
if  the  plain  purpose  of  the  statute  changing  the  rules  of  evidence  as  to  the 
competency  of  witnesses  is  so  to  affect  a  single  case,  or  a  limited  class  of 
cases,  as  practically  to  render  these  prior  contracts  impossible  of  legal  proof, 
the  obligation  is  impaired  and  the  statute  is  obnoxious  to  the  contract  clause. 
This  result  would  seem  to  depend  upon  the  evident  purpose  and  the  practical 
effect  upon  the  contract  of  the  subsequent  statute.4 


land,  17  Wis.  556.  Contra,  Strode  v.  Washer, 
17  Oregon  50,  citing-  Hickox  v.  Tallman,  38 
Barb.  (N.  Y.)  608. 

A  Law  Admitting  the  Defense  of  Want  of  Con- 
sideration to  a  sealed  instrument  has  been  up- 
held. Williams  v.  Haines.  27  Iowa  251.  This 
case  proceeds  on  the  theory  that  the  stale  has 
complete  control  over  remedies  and  may  there- 
fore permit  defenses  not  allowed  when  the 
obligation  was  contracted.  But  if  the  fact 
that  the  instrument  is  sealed  imposes  an  obli- 
gation, without  the  necessity  for  a  considera- 
tion, it  may  be  doubted  whether  a  subsequent 
law  permitting  the  defense  of  want  of  consid- 
eration is  not  prohibited.  See  1  Hare's  Amer- 
ican Constitutional  Law  590-594. 

A  Presumption  Made  Conclusive  by  Lapse  of 
Time  against  the  assertion  of  a  right  not 
asserted  or  recognized  during  the  prescribed 
time  does  not  impair  the  obligation  of  a  con- 
tract. Biddle  v.  Hooven,  120  Fa.  St.  221.  See 
infra,  this  section.  Statutes  of  Limitation;  also 
the  title  LIMITATION  OF  Ac  tions. 

1.  Change  Making  Legal  Proof  Impossible. 
Ogden  v.  Saunders,  12  Wheat.  (U.  S.)  213  (sec 
opinions  of  Washington,  J.,  pp.  261,  262,  and 
Trimble,  J.,  pp.  326  and  327);  Marx  v.  Han- 
thorn,  12  Sawy.  (U.  S.)  377,  30  Fed.  Rep.  579; 
Tiacy  v.  Reed,  38  Fed.  Rep.  69;  Texas  Mexi- 
can R.  Co.  v.  Locke,  74  Tex.  370;  Texas  Mexi- 
can R.  Co.  v.  Carr,  (Tex.  1889)  12  S.  W. 
Rep.  90. 

2.  Virginia  Coupon  Cases,  —  McGahey  v.  Vir- 
ginia. 135  U.  S.  662.  In  this  case  the  state  of 
Virginia  had  issued  Its  bonds  with  interest 
coupons  detachable  and  forming  a  separate 
obligation  from  the  principal  bond,  though  of 
course   resting    on    the  same  consideration. 


After  the  bonds  with  the  coupons  attached  had 
been  issued,  the  state  passed  an  act  requiring 
the  production  of  the  original  bond  in  order  to 
establish  the  genuineness  of  the  coupon.  This 
act  the  court  held  to  be  unconstitutional,  say-, 
ing  (at  p.  694):  "  We  have  no  hesitation  in 
saying  that  the  duty  imposed  upon  the  tax- 
payer of  producing  the  bond  from  which  the 
coupons  tendered  by  him  were  cut,  at  the  time 
of  offering  the  same  in  evidence  in  court,  was 
an  unreasonable  condition,  in  many  cases  im- 
possible to  be  performed.  If  enforced  it  would 
have  the  effect  of  rendering  valueless  all 
coupons  which  have  been  separated  from  the 
bonds  to  which  they  were  attached,  and  have 
been  sold  in  the  open  market.  It  would  de- 
prive them  of  their  negotiable  character.  It 
would  make  them  fixed  appendages  to  the  bond 
itself.  *  *  *  It  would  be  so  onerous  and 
impracticable  as  not  only  to  affect,  but  vir- 
tually destroy,  the  value  of  the  instruments  in 
the  hands  of  the  holder  who  had  purchased 
them.  We  think  that  the  requirement  was 
unconstitutional." 

3.  See  the  preceding  note. 

4.  McGahey  v.  Virginia,  135  U.  S.  662.  The 
coupons  in  suit  in  this  case  were  the  same  re- 
ferred to  in  the  second  note  supra.  By  an  act 
subsequent  to  the  issuing  of  the  bonds  and 
coupons  the  state  of  Virginia  forbade  expert 
testimony  to  prove  the  genuineness  of  the 
coupons.  The  coupons  and  bonds  were  made 
by  impression  on  metallic  plates,  and  from  the 
report  of  the  case  it  would  s.:em  that  there  was 
no  actual  manual  signature  to  the' bonds  and 
coupons,  so  that  proof  of  the  signature  could 
not  be  made  by  proof  of  handwriting.  It  was 
held  that  the  prohibition  of  expert  testimony 
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7.  Changing  Remedies  —  a.  In  General. — The  obligation  may  be 
impaired  by  a  change  in  the  remedy  in  force  at  the  time  when  the  contract 
was  entered  into.  If  the  subsequent  law  subtracts  from  the  effectiveness  of 
the  remedy  and  provides  no  substitute  substantially  equivalent  to  the  former 
remedy,  it  is  obnoxious  to  the  contract  clause.1  The  obligee  is  not  entitled 
to  a  remedy  of  the  same  form  as  that  in  force  when  the  obligation  was  con- 
tracted; the  form  of  the  remedy  does  not  enter  into  his  right,3  which  inheres 
merely  in  the  effectiveness  of  his  remedy,3  but  he  is  entitled  to  some 


in  establishing  the  genuineness  of  the  coupons 
was  unconstitutional.  It  would  hardly  be 
proper  to  cite  this  case  in  support  of  the  broad 
proposition  that  an  act  forbidding  expert  or 
opinion  evidence  generally  will  impair  the 
obligation  of  a  contract.  The  act  in  question 
was  one  of  a  series  of  acts  all  tending  to  one 
end,  viz.,  to  hinder  and  obstruct  the  enforce- 
ment of  the  rights  of  coupon  holders  —  rights 
which  had  been  conferred  by  legislative  act  in 
reliance  on  which  the  coupons  were  taken  and 
placed  in  circulation.  This  series  of  acts  was 
arbitrary  and  seemed  to  aim  at  placing  in  the 
way  of  the  coupon  holders  every  obstacle  pos- 
sible. The  forbidding  of  expert  testimony  was 
one  of  these  obstacles.  Its  purpose  was 
plainly  to  affect  these  securities  alone,  and  the 
practical  effect  was  equally  plain,  viz.,  to  make 
this  enforcement  practically  impossible,  under 
the  guise  of  changing  the  rules  of  evidence. 
The  history  of  this  famous  controversy  may 
be  traced  in  the  following  cases:  Antoni  v. 
Wright,  22  Gratt.  (Va.)  833;  Wise  v.  Rogers, 
24  Gratt.  (Va.)  169;  Clarke  v.  Tyler,  30  Gratt. 
(Va.)  134;  Cornwall  v.  Com.,  82  Va.  644,  3  Am. 
St.  Rep.  121;  Newton  v.  Com.,  82  Va.  647; 
Com.  v.  Weller,  82  Va.  721 ;  McGahey  v.  Com., 
85  Va.  519;  Laube  v.  Com..  85  Va.  530;  Hart- 
man  v.  Greenhow,  102  U.  S.  672;  Poindexter 
v.  Greenhow,  114  U.  S.  270;  Moore  v.  Green- 
how,  114  U.  S.  338;  Parsons  z\  Marye,  23  Fed. 
Rep.  113;  McGahey  v.  Virginia,  135  U.  S.  662. 

In  Com.  v.  Weller,  82  Va.  721,  the  Supreme 
Courtof  Virginia  upheld  the  rightof  a  state  to 
enact  a  statute  forbidding  expert  evidence  in 
the  proof  of  a  coupon.  This  rule  was  followed 
in  McGahey  v.  Com.,  85  Va.  519,  and  in  Laube 
v.  Com.,  85  Va.  530.  The  doctrine  of  these 
cases  was  overruled  in  McGahey  v.  Virginia, 
135  U.  S.  662. 

1.  See  the  notes  following. 

2.  Form  of  Remedy  Not  Material.  —  Memphis 
v.  U.  S.,  97  U.  S.  293;  New  Orleans  City,  etc., 
R.  Co.  v.  Louisiana,  157  U.  S.  219;  McCreary 
v.  State,  27  Ark.  425;  Lockett  v.  Usry,  28  Ga. 
345;  Bruce  v.  Schuyler,  9  111.  221,  46  Am.  Dec. 
447;  Carnes  v.  Red  River  Parish,  29  La.  An. 
608. 

A  Statute  Subsequent  to  the  Mortgage,  Taking 
Away  the  Right  to  a  Deficiency  Judgment  in  an 

equitable  foreclosure,  is  valid,  provided  the 
legal  remedy  on  the  debt  is  left  unimpaired. 
Toffey  v.  Atcheson,  42  N.  J.  Eq.  182;  Newark 
Sav.  Inst.  1.  Forman,  33  N.  J.  Eq.  436;  Allen 
v.  Allen,  34  N.  J.  Eq.  493. 

But  an  act  subsequent  to  the  mortgage,  pro- 
viding that  a  suit  on  the  mortgage  debt  shall 
not  be  brought  until  after  foreclosure  of  the 
mortgage,  is  in  conflict  with  the  contract  clause 
and  is  therefore  void.  Baldwin  v.  Flagg,  43 
N.  J.  L.  495,  followed  in  Wilkinson  v.  Ruther- 
ford, 49  N.  J.  L.  241. 


A  Change  in  the  Remedy  from  Law  to  Equity  or 
Vice  Versa  may  be  made  without  impaiiing  the 
obligations  of  contracts.  Paschall  v.  Whitsett, 
11  Ala.  472;  Story  v.  Furman,  25  N.  Y.  214. 

Substituting  Suit  by  Attorney-General  for  Suit 
by  Insured  in  His  Own  Name.  —  A  statute  sub- 
sequent to  a  contract  of  insurance,  taking  from 
the  insured  the  right  to  proceed  in  his  own 
name  and  authorizing  a  suit  by  the  attorney- 
general,  was  upheld  for  the  reason  that  it 
merely  changed  the  form  of  the  remedy.  The 
opinion  is  by  three  judges,  with  two  dissent- 
ing. Swan  v.  Mutual  Reserve  Fund  L.  Assoc., 
20  N.  Y.  App.  Div.  255. 

3.  Effectiveness  of  Remedy. — Free  v.  Haworth, 
19  Ind.  404;  Morton  v.  Valentine,  15  La.  Ann. 
150;  Watson  v.  New  York  Cent.  R.  Co.,  47  N. 
Y.  157;  Wintermute  v.  Carner,  8  Wash.  585. 

Set-off  May  Be  Given  or  Taken  Away  as  to  ex- 
isting contracts  without  impairing  their  obli- 
gation. This  involves  a  mere  change  in  the 
form  of  the  remedy.  Blount  v.  Windley,  95 
U.  S.  173;  Amy  v.  Shelby  County  Taxing 
Dist.,  114  U.  S.  388;  New  Orleans  v.  New 
Orleans  Water  Works  Co.,  142  U.  S.  79. 

A  law  subsequent  to  a  contract,  compelling  a 
judgment  creditor  to  accept  in  payment  of  his 
judgment  the  amounts  due  on  his  own  obliga- 
tions held  by  the  judgment  debtor,  is  valid.. 
So,  for  example,  a  bank  may  be  compelled  to 
accept  its  own  bills  in  payment  of  a  judgment 
rendeied  in  its  favor.  This  is  only  an  exten- 
sion of  the  doctrine  of  set-off.  Charlotte  Bank 
v.  Hart,  67  N.  Car.  264. 

State's  Unlimited  Control  over  Remedies 
Asserted. — ■  In  the  following  cases  the  state's 
right  to  control  remedies,  not  only  by  chang- 
ing the  mere  form,  but  also  to  the  extent  of 
subtracting  from  their  effectiveness,  has  been 
asserted.  Oriental  Bank  v.  Freese,  18  Me.  109, 
36  Am.  Dec.  701;  Thayer  v.  Seavey,  11  Me. 
284;  Lord  v.  Chadbourne,  42  Me.  429,  66  Am. 
Dec.  290;  James  v.  Stull,  9  Barb.  (N.  Y.)  482; 
Evans  v.  Montgomery,  4  W.  &  S.  (Pa.)  218; 
Von  Baumbach  v.  Bade,  9  Wis.  559,  76  Am. 
Dec.  2S3.  But  these  cases  do  not  rest  on 
sound  principles.  See  the  next  note  but  one, 
infra. 

Distraint  for  Rent,  even  when  provided  for  by 
contract,  it  has  been  held,  may  be  abolished, 
if  other  remedies  remain  to  the  lessor.  Van 
Rensselaer  v.  Snydei,  13  N.  Y.  299;  Conkey  v. 
Hart,  14  N.  Y.  22.  The  ground  of  decision  in 
these  two  cases  is  reducible  to  the  uncontrolled 
powerof  the  legislature  over  remedies.  While 
this  doctrine  is  now  obsolete,  yet  to  abolish 
one  remedy  does  not  impair  the  obligation,  if 
another  sufficient  remedy  remains.  But  per- 
haps enough  attention  was  not  paid  to  the  fact 
that  by  the  terms  of  the  lease  a  power  to  dis- 
train was  conferred  by  contract.  See  Black  on 
Constitutional  Prohibitions  183,  note. 
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remedy,1  and  that  remedy  must  be  substantially  equivalent,  in  coercive  force, 
to  that  provided  by  law  when  the  obligation  was  contracted.2 

b.  Increase  of  Effectiveness  of  Remedies  Not  Forbidden.  —  What 
is  forbidden  is  the  impairment  of  the  obligation.  To  increase  the  effective- 
ness of  the  remedy  impairs  the  obligation  of  neither  party  to  the  contract.  It 
does  not  rest  with  the  obligor  to  urge  that  he  has  a  vested  right  in  the  less 
efficient  remedy.  His  obligation  is  to  perform  his  contract,  and  that  obliga- 
tion may  be  impaired  by  a  decrease,  but  not  by  an  increase,  of  the  coercive 
power  of  the  law,  which  can  be  exercised  only  through  legal  remedies.3  Of 


Change  of  Practice.  —  "By  the  uniform  course 
of  decision  on  the  question  as  to  how  far  legis- 
lative power  is  restrained  by  this  provision  of 
the  Constitution  [the  contract  clause],  it  has 
been  held  that  it  is  entirely  competent  for  the 
legislature  to  change  the  practice  of  the  courts, 
and  that  any  legislation  which  merely  affects 
the  pursuit  of  remedies  for  enforcing  existing 
contracts  is  not  within  the  prohibition  of  this 
provision."  Toffey  v.  Atcheson,  42  N.  J.  Eq. 
184,  citing  Potts  v.  New  Jersey  Arms,  etc., 
Co.,  17  N.  J.  Eq.  395;  Rader  v.  Southeasterly 
Road  Dist.,  36  N.  J.  L.  273;  Newark  Sav.  Inst. 
v.  Forman,  33  N.  J.  Eq.  436. 

1.  Obligee  May  Not  Be  Left  Wholly  Without 
Remedy. —  Memphis  v.  U.  S.,  97  U.  S.  293; 
Johnson  v.  Bond,  Hempst.  (U.  S.)  533;  Robin- 
son v.  Magee,  9  Cal.  81,  70  Am.  Dec.  638; 
Lockett  v.  Usry,  28  Ga.  345 ;  Bruce  v.  Schuyler, 
9  111.  221,  46  Am.  Dec.  447.  See  also  the  next 
preceding  note. 

Requiring  Leave  of  Court  to  Sue  on  a  Judgment 
does  not  impair  the  obligation  of  the  contract 
merged  in  the  judgment,  if  the  judgment  cred- 
itor has  still  remaining  another  sufficient  rem- 
edy.   Waits  v.  Everett,  47  Iowa  271. 

2.  Remedy  Available  Must  Be  of  Equal  Coercive 
Force  with  One  Existing  at  Time  of  Contract.  — 
Memphis  v.  U.  S.,  97  U.  S.,  293;  Fullerton 
v.  U.  S.  Bank,  1  Pet.  (U.  S.)6ol;  Bronson  v. 
Kinzie,  1  How.  (U.  S.)  311;  Von  Hoffman 
v.  Quincy,  4  Wall.  (U.  S.)  535;  Walker  v. 
Whitehead,  16  Wall.  (U.  S.)  314.  See  the 
preceding  note. 

Some  Latitude  of  Discretion  Mast  Be  Allowed  to 
the  Legislature  in  the  change  of  remedies  and 
the  substitution  of  one  for  another.  This  dis- 
cretion cannot  be  overruled  by  the  courts 
merely  because  they  may  be  of  the  opinion 
that  the  substituted  remedy  is  less  convenient, 
If  a  remedy  substantially  equal  is  provided  by 
the  subsequent  act.  Bronson  v.  Kinzie,  I 
How.  (U.  S.)  311;  Penrose  v.  Erie  Canal  Co., 
56  Pa.  St.  48,  93  Am.  Dec.  778;  Thompson  v. 
Wiley,  46  N.  J.  L.  476;  James  v.  Stull,  9  Barb. 
(N.  Y.)  482;  Lightfoot  v.  Cole,  1  Wis.  26.  But 
this  latitude  of  discretion  will  not  authorize 
the  legislature  to  impair  the  obligations  of  ex- 
isting contracts.  Smith  v.  Morse,  2  Cal.  524; 
Chesapeake,  etc.,  Canal  Co.  v.  Baltimore,  etc., 
R.  Co.,  4  Gill  &  J.  (M  I.)  1;  Johnson  v.  Wins- 
low,  64  N.  Car.  27;  Huntzinger  v.  Brock,  3 
Grant  Cas.  (Pa.)  243;  Oatman  v.  Bond,  15 
Wis.  20. 

Impairment  of  Remedy  A  •  .:nt  Estate  of  De- 
ceased Person.  —  A  statute  subsequent  to  the 
Contract  requiring  a  claimant  against  the 
estate  of  a  deceased  person  to  make  oath  in 
open  court  to  his  claim,  and  that  all  offsets  had 
been  credited,  and  to  prove  the  claim  by  other 


competent  proof,  was  held  to  be  void  because 
it  so  encumbered  the  remedy  as  to  impair  the 
right.  Riggs  v.  Martin,  5  Ark.  506,  41  Am. 
Dec.  103. 

Transfer  of  Causes.  —  The  obligation  of  a  con- 
tract is  not  impaired  by  a  law  providing  for 
the  transfer  of  causes  from  one  court  to  an- 
other. United  R.,  etc.,  Co.  v.  Weldon,  47  N. 
J.  L.  59,  54  Am.  Rep.  114. 

Bonds,  etc.,  in  Judicial  Proceedings.  —  Nor 
will  bonds  or  stipulations  given  by  the  parties 
in  a  cause  in  one  court  be  released  by  a  trans- 
fer to  another  court.  The  statute  providing 
for  such  transfer  neither  releases  the  sureties 
nor  impairs  the  obligations  of  their  contract. 
Mexican  Nat.  R.  Co.  v.  Mussette,  86  Tex.  708. 

Suit  in  Federal  Court.  —  Depriving  a  parly  of 
his  right  to  sue  in  a  federal  court  impairs  the 
obligation  of  a  contract.  National  Bank  v. 
Sebastian  County,  5  Dill.  (U.  S.)  414. 

Form  of  Proceedings.  —  Statutes  which  merely 
relate  to  the  form  and  course  of  procedure  in 
court,  but  which  do  not  subtract  from  the 
effectiveness  of  the  remedy,  are  unobjection- 
able. Morton  v.  Valentine,  15  La.  Ann.  150. 
See  also  Edwards  v.  Kearzey,  96  U.  S.  595. 

Breach  of  Pre-existing  Contract  Made  Criminal. 
—  Where  the  breach  of  a  pre-existing  contract 
may  be  prejudicial  to  the  public  good,  a  stat- 
ute punishing  as  a  crime  the  act  which  consti- 
tutes the  breach  does  not  impair  the  obligation 
of  a  contract.  Blann  v.  State,  39  Ala.  353,  84 
Am.  Dec.  788;  Brown  v.  Penobscot  Bank,  8 
Mass.  445.  Contra,  Meyer  v.  Berlandi,  39 
Minn.  438,  12  Am.  St.  Rep.  663,  where  such  a 
statute  was  held  to  amount  to  imprisonment 
for  debt.  See  the  title  Imprisonment  for 
Debt  and  in  Civil  Actions. 

3.  Effectiveness  of  Remedy  May  Be  Increased.  — 
May  nes  v.  Moore,  10  Ind.  116;  Webb  v. 
Moore,  25  Ind.  4;  Holland  v.  Dickerson,  41 
Iowa  367;  Grubbs  v.  Harris,  1  Bibb  (Ky.)  567; 
Lapsley  v.  Brashears,  4  Litt.  (Ky.) 60;  Schoen- 
hcit  v.  Nelson,  16  Neb.  235;  Potts  v.  Trenton 
Water  Power  Co.,  9  N.  J.  Eq.  592;  Potts  v. 
New  Jersey  Arms,  etc.,  Co.,  17  N.  J.  Eq.  395; 
Sloddart  v.  Smith,  5  Binn.  (Pa.)  355.  See  also 
State  v.  New  Orleans,  etc.,  R.  Co.,  42  La.  Ann. 
550;  State  v.  New  Orleans,  etc.,  R.  Co.,  42  La. 
Ann.  1 1 . 

A  More  Expeditious  and  Effective  Remedy  may 

be  provided  by  statute  to  enforce  an  existing 
obligation  which  when  constructed  was  en- 
forceable only  by  suit  in  equity.  Hill  v.  Mer- 
chants' Mut.  Ins.  Co.,  134  U.  S.  515. 

A  Defense  Resting  upon  a  Mere  Inability  to  En- 
force a  Contract  a?  made,  because  of  the  i  xist- 
ing  law,  may  be  taken  away  and  the  contract, 
as  in  fact  made,  validated.  This  illustrates  an 
extreme  case  of  the  increase  of  the  effective* 
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course  nothing  can  be  added  to  the  terms  of  the  contract.1 

,  PROVISIONAL  Remedies  —  (i)  Attachment  and  Garnishment.  —  It  has- 
b<  n  held  that  the  remedy  by  attachment  against  the  debtor's  property  prior 
to  judgment  may  be  taken  away  without  impairing  the  obligations  of  contracts 
in  force  at  the  time  of  the  repeal.2  And  the  reason  for  this  ruling  would  lead 
to  the  same  result  in  the  case  of  garnishment. 

(2)  Supplementary  Proceedings.  —  The  remedy  by  supplementary  proceed- 
ings might  doubtless  be  taken  away,  if  a  remedy  remained  to  reach  the  same 
class  of  property,  even  though  the  remaining  remedy  might  be  less  con- 
venient.s 

(3)  Mandamus.  —  This  remedy,  if  one  of  several  provided  by  law,  may  be 
taken  away  as  to  prior  contracts,  but  not  if  it  is  the  sole  remedy  and  no  other 
is  provided.4 

d.  Certain  Instances  of  Obnoxious  Changes  —  (1)  Creation  or 
Increase  of  Exemptions.  —  If  the  effect  of  the  statute  is  to  withdraw  from 


ness  of  the  remedies  to  enforce  a  contract 
actually  made.  Satterlee  v.  Matthewson,  2 
Pet.  (U.  S.)  380;  Watson  v.  Mercer,  8  Pet.  (U. 
S.)  88;  Ewell  v.  Daggs,  108  U.  S.  151;  Gross 
v.  U.  S.  Mortgage  Co.,  108  U.  S.  488.  See 
infra,  this  section.  Curative  Statutes. 

Where  by  the  Legal  Effect  of  His  Contract  the 
Mortgagor  Has  an  Estate  Extending  to  a  Certain 
Period,  this  right  is  a  contract  right,  and  can- 
not be  taken  from  him  by  a  subsequent  law, 
even  though  purporting  merely  to  increase  the 
efficiency  of  ihe  creditor's  remedy.  Cargill  v. 
Power,  1  Mich.  369. 

1.  See  supra,  this  section,  In  General — Direct 
Impairment. 

2.  Remedy  by  Attachment.  —  Day  v.  Mad- 
den, 9  Colo.  App.  464. 

Repeal  of  Attachment  Law.  —  Where,  when 
the  debt  was  contracted,  the  creditor  had  the 
right  on  certain  defined  conditions  to  sue  out 
an  attachment  against  the  debtor's  property,  a 
law  subsequent  to  the  contract,  taking  away 
this  right,  was  held  lo  be  unconstitutional. 
The  line  of  argument  pursued  by  the  court 
proceeded  on  the  broad  ground  that  remedies 
"  cannot  be  changed  at  all  so  as  to  affect 
materially  the  value  of  existing  contract  obli- 
gations." Peninsular  Lead,  etc.,  Works  v. 
Union  Oil,  etc.,  Co.,  100  Wis.  488.  See  also 
Heath,  etc.,  Mfg.  Co.  v.  Union  Oil,  etc.,  Co., 
83  Fed.  Rep.  776;  Second  Ward  Sav.  Bank  v. 
Schranck,  97  Wis.  250. 

The  remedy  by  altachment  or  garnishment, 
if  merely  a  means  of  impounding  the  debtor's 
property,  in  advance  of  the  adjudication  of  the 
fact  of  indebtedness,  by  a  final  judgment,  in  a 
case  where  personal  service  and  a  general 
judgment  are  obtainable,  might  seem  to  be  at 
the  mercy  of  the  state  legislature.  The  con- 
stitution does  not  require  the  preservation  of 
all  remedies  available  to  the  creditor  at  the 
time  when  the  debt  was  incurred.  (See  supra, 
the  preceding  subdivisions  of  this  subsection.) 
A  remedy  must  be  preserved;  but  it  need  not 
necessarily  be  so  speedy,  provided  delay  is  not 
purposely  ingrafted  upon  the  remedy.  Mere 
incidental  delays  and  inconveniences  will  not 
render  the  change  void.  Antoni  v.  Greenhow, 
107  U.  S.  769. 

And  according  to  this  line  of  authority,  the 
preservation  of  an  efficient  remedy  to  enforce 
a  final  adjudication  in  favor  of  the  creditor  is 


all  that  he  can  constitutionally  demand.  But 
where  the  debtor  resides  in  one  state,  and  all 
or  the  greater  part  of  his  property  has  an 
actual  situs  in  another,  and  no  personal  serv- 
ice on  the  debtor  can  be  obtained  in  the  state 
where-  his  property  is  actually  situated,  and 
where,  accordingly,  the  property  must  first  be 
seized  in  some  form  to  give  to  the  court  juris- 
diction (Pennoyer  v.  Neff,  95  U.  S.  714)  to  ren- 
der any  judgment,  to  deny  to  the  creditor  a 
right  to  seize  provisionally  the  debtor's  prop- 
erty and  so  give  to  the  court  jurisdiction  to 
determine  the  fact  of  indebtedness,  and  make 
an  appropriation  of  the  seized  property  to  the 
debt,  would  deny  to  the  creditor  the  only  rem- 
edy available  to  him.  There  are  no  adjudica- 
tions exactly  in  point. 

Decrease  or  Repeal  of  Exemptions  may  be  made 
applicable  to  past  contracts.  This  rests  upon 
the  clear  principle  thai  the  debtor  has  no  vested 
right  in  an  exemption  as  against  his  creditor; 
the  debtor's  obligation  is  to  pay  his  debt,  and 
certainly  his  obligation  is  not  impaired  by  a 
law  which  merely  gives  to  the  creditor  the 
right  to  reach  what  the  debtor  has  no  vested 
right  to  withhold.  No  obligation  is  impaired 
by  increasing  the  effectiveness  of  remedies, 
provided  nothing  is  added  10  the  terms  of  the 
contract  itself.  Davies  Henderson  Lumber 
Co.  v.  Gottschalk,  81  Cal.  641;  Olmstead  v. 
Kellogg,  47  Iowa  460;  Holland  v.  Dickerson, 
41  Iowa  367;  Babcock  v.  Gurney,  42  Iowa 
154;  Fonda  v.  Clark,  43  Iowa  300;  Bull  -•. 
Conroe,  13  Wis.  233. 

3.  See  the  title  Supplementary  Proceed- 
ings; and  see  the  cases  cited  in  the  preceding 
subdivision. 

4.  Mandamus.  —  To  take  away  the  remedy  by 
mandamus  does  not  impair  the  obligation  of 
prior  contracts,  if  a  legal  remedy  still  remains. 
Tennessee  v.  Sneed,  96  U.  S.  69.  In  this  case 
the  remedy  by  mandamus  was  taken  away  and 
the  party  was  left  to  a  remedy  at  law  by 
ordinary  suit,  confessedly  not  so  speedy.  See 
also  Antoni  v.  Greenhow,  107  U.  S.  769. 

Nor  does  the  extension  of  the  remedy  by 
mandamus  impair  contract  rights,  as,  for  in- 
stance, to  authorize  the  specific  enforcement  of 
a  contract  by  mandamus.  State  z>.  New 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  550;  State 
v.  New  Orleans,  etc.,  R.  Co.,  42  La.  Ann. 
11. 
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execution  or  other  final  process  the  property  of  the  debtor  liable  to  execution 
or  other  process  when  the  debt  was  contracted,  leaving  insufficient  for  the 
payment  of  his  prior  debts,  the  statute  is  in  violation  of  the  Constitution.  It 
impairs  the  effectiveness  of  the  creditor's  remedy  to  the  extent  of  the  prop- 
erty attempted  to  be  withdrawn,  and  to  that  extent  impairs  the  legal  obliga- 
tion of  the  debtor's  contract.1 

(2)  Stay  Laws.  —  Laws  staying  execution  or  other  final  process  extend  the 
period  of  payment  and  thereby  the  debtor's  obligation  to  pay  at  the  stipu- 
lated time.  The  validity  of  such  legislation  does  not  depend  upon  the 
reasonableness  of  the  stay;  any  stay  is  void  as  to  existing  contracts.2  Stays 
accomplished  by  laws  extending  the  return  day  of  the  process  by  which  the 
suit  is  commenced,  or  by  laws  clearly  authorizing  unnecessary  delays  in  legal 
proceedings,  present  questions  of  more  difficulty.  The  state  has  the  right  to 
regulate  the  form  and  course  of  procedure  in  its  courts,  but  in  doing  so  it 
must  not  impair  the  obligations  of  existing  contracts.3  Delays  merely  inci- 
dent to  a  change  in  the  form  or  course  of  procedure,  or  to  the  transfer  of 
causes  from  a  court  which  it  is  proposed  to  abolish  to  another  created  to  try 
the  same  cause,  it  is  believed,  are  not  objectionable.4  But  if  the  law  extend- 
ing the  return  day  of  process,  or  otherwise  delaying  proceedings,  is  clearly 
intended  to  work  a  stay,  a  different  question  is  presented.    The  stay  ought 


1.  Creating  or  Increasing  Exemptions  of  Prop- 
erty from  Final  Process.  —  Gunn  v.  Barry,  15 
Wall.  (U.  S.)  610;  Edwards  v.  Kearzey,  96  U. 
S.  5y5;  Wilson  v.  Brown,  58  Ala.  62,  29  Am. 
Rep.  727;  Foster  v.  Byrne,  76  Iowa  295;  Wil- 
lard  v.  Sturm,  96  Iowa  555;  Dunn  v.  Stevens, 
62  iMinn.  380;  Lessley  v.  Phipps,  49  Miss.  790; 
Johnson  v.  Fletcher,  54  Miss.  628,  28  Am.  Rep. 
388;  Patton  v.  Asheville,  109  N.  Car.  685; 
Skinner  v.  Holt,  9  S.  Dak.  427;  Homestead 
Cases,  22  Gratt.  (Va.)  266,  12  Am.  Rep.  507; 
Matier  of  Heilbron,  14  Wash.  536. 

Contrary  View.  —  In  the  following  cases  it 
has  been  held  that  the  legislature  has  the 
power  to  create  or  increase  exemption,  even  as 
against  prior  contract  obligations,  and  this 
upon  the  ground  that  the  exemption  is  a  part 
of  the  remedy  within  the  control  of  the  state. 
Sneider  v.  Heidelberger,  45  Ala.  126;  Harde- 
man v.  Downer,  39  Ga.  425;  Pulliam  v.  Scwell. 
40  Ga.  73;  Gunn  v.  Barry,  44  Ga.  35  [expressly 
overruled  on  appeal,  15  Wall.  (U.  S.)  610]; 
Taylor  v.  Stockwell,  66  Ind.  505;  Bigelow  v. 
Pritchard,  21  Pick.  (Mass.)  169;  Rockwell  v. 
Hubbell,  2  Dou«l.  (Mich.)  197.  45  Am.  Dec. 
246;  Stephenson  v.  Osborne,  41  Miss.  119,  90 
Am  Dec.  358;  Morse  v.  Goold,  11  N.  Y.  281, 
62  Am.  Dec.  103;  Dean  v.  King,  13  Ired.  L. 
(35  N.  Car.)  20;  Hill  v.  Kessler,  63  N.  Car.  437; 
In  re  Kennedy,  2  S.  Car.  216;  Adams  v. 
Smith,  2  S.  Car.  228;  Howze  v.  Howze,  2  S. 
Car.  229.  But  these  cases  arc  not  in  line  with 
later  cases  nor  with  the  settled  law. 

Exemption  of  After-acquired  Property. —  It  is 
said  that  the  creditor  may  look  lo  the  after- 
acquired  property  of  the  debtor,  as  well  as  to 
his  present  possessions.  Sturges  v.  Crownin- 
shicld,  4  Wheat.  (U.  S.)  122,  per  Marshall, 
C.  J.  And  it  has  therefore  been  held  that  a 
statute  creating  an  exemption  out  of  after- 
acquired  property  is  void  as  to  existing  credit- 
ors. Johnson  v.  Fletcher,  54  Miss.  628,  28 
Am.  Rep.  388. 

Release  of  DSVer.  —  An  act  subsequent  to  the 
contract  releasing  (exempting)  the  wife's  in- 
choate right  of  dower  from  the  demands  of  the 


creditor  has  been  .upheld  as  against  the  pur- 
chaser at  the  execution  sale,  on  the  ground 
that  the  purchaser  takes  what  the  law  in  force 
at  the  time  of  his  purchase  gives  to  him,  and 
no  more.  Currier  v.  Elliott,  141  Ind.  394. 
See  also  Davis  v.  Rupe,  114  Ind.  588.  And 
see  infra,  this  section,  Contract  of  Purchaser 
at  Public  Sale. 

But  such  a  release  or  exemption  has  been 
denied  as  against  a  demand  secured  by  a 
specific  lien.  Buser  v.  Shepard,  107  Ind.  417. 
And  in  North  Carolina  it  is  denied  as  against 
contract  debts  previously  incurred.  This  is 
the  better  doctrine.  Patton  v.  Asheville,  109 
N.  Car.  685. 

2.  Stay  Laws  —  United  States.  —  Edwards  v. 
Kearzey,  96  U.  S.  595. 

Alabama.  —  Hudspetti  v.  Davis,  41  Ala. 
389- 

Indiana.  —  Strong  v.  Daniel,  5  Ind.  348. 
Louisiana. — Johnson   v.  Duncan,  3  Mart. 
(La.)  530,  6  Am.  Dec.  675. 

Mississippi. — Coffman  v.  Kentucky  Bank, 
40  Miss.  29,  90  Am.  Dec.  311;  Hill  v.  Boyland, 
40  Miss.  618. 

North  Carolina. — Jacobs  v.  Smallwood,  63 
N.  Car.  112. 

South  Carolina.  —  State  v.  Carew,  13  Rich. 
L.  (S.  Car.)  498,  91  Am.  Dec.  245;  Wood  v. 
Wood,  14  Rich.  L.  (S.  Car.)  148;  Goggans  v. 
Turnipseed,  1  S.  Car.  80,  98  Am.  Dec.  397. 

Tennessee.  —  Webster  v.  Rose,  6  Heisk. 
(Tenn.)93,  19  Am.  Rep.  583. 

Texas.  —  Lutcr  v.  Hunter,  30  Tex.  688,98 
Am.  Dec.  494;  Canhcld  v.  Hunter,  30  Tex.  712; 
Culbrcath  v.  Hunter,  30  Tex.  713;  Levison  v. 
Krohne,  30  Tex.  714;  Jones  v.  McMahan,  cited 
in  F.arle  v.  Johnson.  31  Tex.  165. 

Contra.  —  Ex  p.  Pollard,  40  Ala.  77;  Grim- 
ball  v.  Ross,  T.  U.  P.  Charlt.  (Ga.)  175;  II0M0- 
way  v.  Sherman,  12  Iowa  282,  79  Am.  Dec.  537; 
Barkley  •■■  Glover,  4  Met.  (Ky.)44;  Von  Baum- 
bach  v.  Bade,  9  Wis.  559,  76  Am.  Dec.  283. 

3.  Set:  supia,  this  section,  Changing  A'etnrdiet 
—  In  General. 

4.  Newkirk  v.  Chapron,  J7  111.  344. 
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not  to  be  permitted  under  the  thin  disguise  of  extending  the  return  day  of 
process,  or  providing  for  other  proceedings  clearly  introduced  for  mere  pur- 
poses of  delay.  If  the  time  within  which  the  defendant  is  to  answer  is  clearly 
so  long  as  to  leave  no  doubt  as  to  the  purpose  to  accomplish  a  stay,  the  law 
ought  to  be  held  unconstitutional  as  to  existing  contracts.1  And  the  same 
rule  ought  to  apply  to  any  other  mere  delay  authorized  by  a  statute  subse- 
quent to  the  contract.* 

(3)  Suspending  Hearing  of  Suits.  —  Laws  suspending  the  hearing  of  suits 
without  abolishing  the  courts,  but  by  merely  enacting  that  actions  to  recover 
debts  shall  not  be  heard  for  a  period  fixed  by  the  statute,  do  not,  it  has  been 
held,  impair  the  obligations  of  contracts  entered  into  prior  to  the  act.3  But 
the  reasons  assigned  for  these  rulings  can  scarcely  be  maintained;  it  is  a  legis- 
lative stay  of  proceedings,  not  merely  incident  to  the  transaction  of  the  busi- 
ness of  the  courts,  but  arbitrarily  denying  all  remedy  during  the  period  fixed 
by  the  statute.  If  stay  laws  be  void  as  to  existing  contracts,  and  an  impair- 
ment of  the  remedy  be  held  to  impair  the  obligation,  it  is  difficult  to  see  how 
the  legislature  may  deny  all  remedy  for  a  period  fixed  by  its  good  pleasure.4 

(4)  Extending  Period  of  Redemption.  —  Laws  extending  the  period  of 
redemption  from  sales  on  execution  and  other  process,  if  made  applicable  to 
judgments  recovered  or  to  be  recovered  on  prior  debts,  have  the  legal  effect 
of  withdrawing  from  the  creditor  a  part  of  what  was  available  to  him  when, 
the  debt  was  contracted,  and  are  void.5  The  extension  of  the  right  to  redeem 
enlarges  the  estate  which  the  debtor  may  hold  in  spite  of  the  execution,  and 
by  so  much  lessens  the  property  available  to  the  creditor.  The  thing  sold  is 
the  debtor's  estate  in  the  property,  and  if  that  estate  is  less  under  the  new 
law  than  what  was  authorized  to  be  sold  when  the  debt  was  contracted,  the 
legal  effect  is  really  the  same  as  if  some  other  definite  article  of  property  were 
exempted  from  forced  sale.6  The  contract  that  is  violated  is  the  contract  upon 
which  the  judgment  is  rendered,7  not  the  new  one  with  the  purchaser  at  the 
sale,  which  springs  into  existence  at  the  time  of  sale.8  The  creditor,  by  his 
sale,  may  transfer  all  the  debtor's  estate  liable  to  execution  when  his  debt  was 
contracted,  and  this  enables  the  purchaser  to  insist  legally  that  the  estate 
which  he  purchases  shall  be  determined  by  the  prior  law.9 

1.  Johnson  v.  Winslow,  64  N.  Car.  27;  Von  5.  Extending  Time  of  Kedemption  from  Sales  on 

Baumbach  v.  Bade,  9  Wis.  559,  76  Am.  Dec.  Execution,  etc.  —  Barnitz  v.  Beverly,  163  U.  S. 

283;  Oatman  v.  Bond,  15  Wis.  21.  118  {overruling  Beverly  v.  Barnitz,  55  Kan. 

2.  Oatman  v.  Bond,  15  Wis.  21.  451-466,  49  Am.  St.  Rep.  257];  Howard  v. 
Stays  During  Military  Service  of  the  defendant  Bugbee,  24  How.  (U.  S.)  461;  Brine  v.  Hart- 

in  the  United  States  army  have  been  upheld  ford  F.  Ins.  Co.,  96  U.  S.  627;  Phinney  v. 

in  Iowa,  on  the  theory  that  the  state  controls  Phinney,  81  Me.  450,  10  Am.  St.  Rep.  266; 

the  remedy,  McCormick  v.  Rusch,  15  Iowa  127,  Swinburne  v.  Mills,  17  Wash.  611,  61  Am.  St. 

83  Am.  Dec.  401;  and  in  Pennsylvania,  when  Rep.  932. 

the  term  of  service  was  definite,  and,  as  the  The  cases  of  State  v.  Sears,  29  Oregon  580, 

court  held,  not  unreasonable  in  duration,  Coxe  54  Am.  St.  Rep.  808,  and  State  v.  Gilliam,  18 

v.  Martin,  44  Pa.  St.  322;  Breitenbach  v.  Bush,  Mont.  94,  folio-wed  Beverly  v.  Barnitz,  55  Kan. 

41  Pa.  St.  313,  84  Am.  Dec.  442.  451,  and  are  in  conflict  with  Barnitz  v.  Beverly, 

Contra  in  Wisconsin,  Hasbrouck  v.  Shipman,  163  U.  S.  118,  supra,  and  are  therefore  in  effect 

16  Wis.  296.  overruled  by  the  case  last  named;  and  in  State  v. 

But  a  slay  during  service  where  the  enlist-  Gilliam,  18  Mont.  94,  after  the  announcement 

ment  was"  during  the  war"  was  indefinite,  of  the  decision  by  the  Supreme  Court  of  the 

an!  a  law  providing  for  such  a  stay  was  held  United  States,  a  rehearing  was  granted  and  a 

void.    Clark  v.  Martin,  3  Grant  Cas.  (Pa.)  judgment  rendered  in  accordance  therewith. 

393.  See  State  v.  Gilliam,  18  Mont.  109. 

3.  Laws  Suspending  Hearing  of  Suits.  —  Exp.  6.  The  transfer  of  a  lesser  right  or  estate 
Pollard,  40  Ala.  77;  Johnson  v.  Higgins,  3  does  noi  meet  the  constitutional  requirement. 
Met.  (Ky.)  566;  Barkley  v.  Glover,  4  Met.  See  Bronson  v.  Kinzie,  I  How.  (U.  S.)  320. 
(K«y.)  44.  7.  See  the  next  note  but  one  infra,  and  see 

4.  Coffman  v.  Kentucky  Bank,  40  Miss.  29,  also  Barnitz  v.  Beverly,  163  U.  S.  118. 

90  Am.  Dec.  311,  where  the  reasoning  of  the  8.  See  infra,  this  section,  Contract  of  Pur- 

court  is  to  the  effect  that  such  a  law  impairs  chaser  at  Public  Sale.  " 

the  obligation  by  denying  a  remedy  during  the  9.  Hillebert  v.  Porter,  28  Minn.  496.  See 

period  fixed  by  the  statute,  and  is  therefore  also  infra,  this  section,  Contract  of  Purchaser 

void.  at  Public  Sale. 
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(5)  Appraisement  Laws.  —  Appraisement  laws  made  applicable  to  prior  debts 
and  requiring  a  valuation  of  property  prior  to  a  forced  sale,  and  forbidding  a 
sale  except  for  a  fixed  percentage  of  the  valuation,  while  they  do  not  withdraw 
from  forced  sale  property  otherwise  available  for  the  satisfaction  of  debts,  yet  so 
embarrass  and  encumber  the  creditor's  remedy  with  conditions  as  to  impair  it  and 
thereby  the  obligation  of  the  contract.1  Such  laws  may  indirectly  compel  the 
acceptance  by  the  creditor  of  property  at  a  fixed  valuation  in  payment  of  a 
debt  stipulated  to  be  paid  in  money.  This  result  would  quite  frequently  be 
accomplished  when  the  percentage  of  the  valuation  at  which  the  sale  may  be 
made  is  so  high  as  to  exclude  bidders.8 

(6)  Change  in  Measure  of  Damages.  —  By  a  legislative  change  in  the  meas- 
ure of  damages  subsequent  to  the  contract  the  obligation  may  be  impaired. 
If  by  the  law  in  force  when  the  contract  is  entered  into  either  party  is  entitled 
to  recover  substantial  damages  for  a  breach,  a  subsequent  attempt  to  take 
away  the  right  to  recover  any  damages,  or  the  full  measure  of  damages, 
would  clearly  impair  the  obligation.  And  when  the  damages  are  unliquidated, 
that  is,  require  computation  upon  the  basis  of  certain  legal  footings,  to  change 
the  basis  of  these  legal  footings  by  a  legislative  act  subsequent  to  the  contract 
impairs  its  obligation.3 

(7)  Change  i?i  Rate  of  Interest.  —  Interest,  when  its  payment  is  provided 
for  by  the  terms  of  the  contract  itself,  is  a  part  of  the  obligation,  and  a  sub- 
sequent law  changing  the  rate  will  impair  the  obligation.  When  the  contract 
is  silent  as  to  interest,  the  law,  after  payment  is  due,  fixes  the  rate  as  the 
measure  of  damages  for  the  continued  default.  In  this  case  the  law  supple- 
ments the-  agreement  of  the  parties  and  incorporates  into  it  the  obligation  to 
pay  the  legal  rate,  and  this  obligation  cannot,  as  to  past-due  interest,  be 
impaired  by  a  legislative  act. 4 

Interest  on  a  Judgment  is  generally  a  matter  of  statutory  regulation.  When 
the  creditor  proceeds  in  court  and  elects  to  take  a  judgment,  he  takes  it  sub- 
ject to  the  statutory  rate  allowed  by  law  on  judgments.5 

Interest  Required  of  Eedemptioners,  —  It  is  settled  that  the  legislature  may  reduce 
the  rate  of  interest  required  to  be  paid  by  redemptioners,  without  impairing 
the  obligation  of  the  contract  merged  in  the  judgment  on  which  the  sale  was 
made.6    It  has  been  suggested,  but  not  decided,  that  the  legislature  could  not 

1.  Appraisement  Laws.  —  McCracken  v.  Hay-  This  view  is  consistent  wilh  the  general  rule 
ward,  2  How.  (U.  S.)6o8;  Olmstead  v.  Kellogg,  that  contracts  are  made  in  reference  to  the  law 
47  Iowa  460;  Swinburne  v.  Mills,  17  Wash.  then  in  force.  The  rule  holds  good,  probably, 
611,  61  Am.  St.  Rep.  932.  where  there  is  an  implied  agreement,  proven 

2.  See  the  preceding  note.  by  the  acts  of  the  parties,  for  a  forbearance  of 

3.  Changing  Measure  of  Damages.  —  Effinger  the  payment  of  money,  and  the  law  fixing  the 
v.  Kenney,  115  U.  S.  566;  Wilmington,  etc.,  R.  rate  furnishes  one  of  the  elements  of  the  con- 
Co.  v.  King,  91  U.  S.  3.  See  also  Rives  v.  tract.  Butler  v.  Rockwell,  17  Colo.  290;  Black 
Duke,  105  U.  S.  132;   Thorington  v.  Smith,  on  Constitutional  Prohibitions,  §  106. 

8  Wall.  (U.  S.)  i;  Confederate  Note  Case,  19  But  where  a  contraci,  however  it  may  be 

Wall.  (U.  S.)  548;  New  Orleans  Waterworks  proven,  is  for  the  payment  of  money  at  a  fixed 

Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  time,  the  parties  contemplate  payment  then, 

S.  18;  Kirtland  v.  Mollon,  41  Ala.  548;  Roach  and  their  agreement  is  silent,  that  is,  there  is 

v.  Gunter,  44  Ala.  209,  4  Am.  Rep.  132;  Mc-  no  agreement,  as  to  further  forbearance,  the 

Nealy  v.  Gregory,  13  Fla.  417.  rule  stated  in  Morley  v.  Lake  Shore,  etc.,  R. 

4.  Interest.  —  Morley  v.  Lake  Shore,  etc..  R.  Co.,  146  U.  S.  162,  applies. 

Co.,  146  U.  S.  162;  Connecticut  Mut.  L.  Ins.  6.  Sec  the  titles  Interest;  Judgments  and 

Co.  v.  Cushman,  108  U.  S.  51;  Butler  v.  Rock-  Decrees;  2  Freeman  on  Judgments  (4th  ed.), 

well,  17  Colo.  290;  Goggans  v.  Turnipseed,  1  §  441,  citing  Cox  v.  Marlatt,  36  N.  J.  L.  389,  13 

S.  Car.  80,  98  Am.  Dec.  397;  I  (annum  v.  State  Am.  Rep.  454.    The  author's  conclusion  that 

Bank,  I  Coldw.  (Tenn.)  398.    See  also  Robert-  a  statute  changing  the  rate  of  interest  cannot 

son  v.  Van  Cleave,  129  Ind.  217.  be  made  to  apply  to  prior  judgments,  so  far  as 

Many  of  the  cases  seem  to  proceed  on  the  interest  accrues  after  the  statute  takes  effect, 

theory  that  if  the  law  in  force  at  the  time  is  in  direct  conflict  with  Morley  v.  Lake  Shore, 

when  the  contract  is  entered  into  provides  a  etc.,  R.  Co.,  146  U.  S.  162,  where  it  was  dis 

certain  rate  for  the  forbearance  of  money,  this  tinctly  ruled  that  such  a  statute  regulated  the 

rate  enters  into  the  obligation  and  has  the  same  future  rate  of  interest  on  a  prior  judgment, 

force  as  though  written    inio   the  contract.  6.  Interest  Required  of  Redemptioners.  —  Con- 
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r cil net-  the  rate  below  that  of  the  debt  merged  in  the  judgment.1 

8.  Contract  of  Purchaser  at  Public  Sale.  —  Any  act  subsequent  to  a  purchase 
at  public  sale  which  deprives  the  purchaser  of  a  right  secured  to  him  by  the 
law  of  the  sale  impairs  the  obligation  of  his  contract;2  but  a  law  merely 
requiring  him  to  give  notice  of  the  time  of  the  expiration  of  a  period  of 
redemption  impairs  none  of  his  rights;  it  secures  the  just  rights  of  all.3 

9.  Insolvent  Laws.  — ■  An  insolvent  law  passed  by  a  state  subsequent  to  a 
contract,  and  authorizing  a  discharge  of  the  debtor  from  his  obligation  to  pay 
the  debt,  is  void  as  to  such  debt,  though  it  may  be  valid  as  to  contracts 
executed  after  the  law  takes  effect.4 

10.  Recording  Acts.  —  Registration  and  recording  laws  requiring  deeds, 
patents,  mortgages,  and  contracts  to  be  recorded,  and  in  default  thereof  mak- 
ing them  void,5  as  against  subsequent  bona  fide  purchasers,  incumbrancers, 
etc.,  do  not  impair  the  obligations  of  contracts.  Such  laws  are  calculated  to 
insure  good  faith. 

11.  Curative  Statutes.  —  Curative  acts,  properly  so  called,  do  not  impair  the 
obligations  of  contracts.6 

12.  Statutes  of  Limitation.  —  Statutes  of  limitation,  though  made  to  apply 
to  existing  contracts,  do  not  impair  their  obligations  if  a  reasonable  time  is 
given  by  the  statute  to  begin  suit  to  recover.7 

13.  Abolition  of  Imprisonment  for  Debt.  —  Imprisonment  for  debt  ma)'  be 
abolished  as  to  existing  contracts  without  impairing  their  obligations.  The 


necticut  Mut.  L.  Ins.  Co.  v.  Cushman,  108 
U.  S.  51;  Robertson  v.  Van  Cleave,  129  Ind. 

217. 

1.  Robertson  v.  Van  Cleave,  129  Ind.  217. 

2.  Purchase  at  Public  Sale.  —  Bruce  v.  Schuy- 
ler, 9  111.  221,  46  Am.  Dec.  447;  State  v.  Foley, 
30  Minn.  350;  Hillebert  v.  Porter,  28  Minn. 
496;  Fleming  v.  Roverud,  30  Minn.  273;  Dike- 
man  v.  Dikeman,  11  Paige  (N.  Y.)  484;  Robin- 
son v.  Howe,  13  Wis.  341. 

3.  Curtis  v.  Whitney,  13  Wall.  (U.  S.)  68; 
Coulter  v.  Stafford,  56  Fed.  Rep.  564,  15  U.  S. 
App.  118;  Oullahan  v.  Sweeney,  79  Cal.  537, 
12  Am.  St.  Rep.  172;  Gage  v.  Stewart,  127  111. 
207,  11  Am.  St.  Rep.  116;  Herrick  v.  Niesz,  16 
Wash.  74;  State  w.  Hundhausen,  24  Wis.  196; 
Curtis  v.  Morrow,  24  Wis.  664.  See  also  the 
title  Tax  Titles. 

4.  State  Insolvent  Laws.  —  Sturges  v.  Crown- 
inshield,  4  Wheat.  (U.  S.)  132;  M'Millan  v. 
M'Neill,  4  Wheat.  (U.  S.)  209;  Farmers',  etc., 
Bank  v.  Smith,  6  Wheat.  (U.  S.)  131;  Ogden 
v.  Saunders,  12  Wheat.  (U.  S.)  213;  Hemp- 
stead v.  Reed,  6  Conn.  480;  Betts  v.  Bagley, 
12  Pick.  (Mass.)  572;  Blanchard  v.  Russell,  13 
Mass.  1,  7  Am.  Dec.  106;  Mather  v.  Bush,  16 
Johns.  (N.  Y.)  233,  8  Am.  Dec.  313;  Matter 
of  Wendell,  19  Johns.  (N.  Y.)  153;  Conway  v. 
Seamons,  55  Vt.  8,  45  Am.  Rep.  579. 

A  Discharge  under  a  Law  Subsequent  to  the  Debt 
will  be  valid  if  when  the  debt  was  contracted 
a  discharge  was  authorized  under  a  law  then 
in  force  and  the  subsequent  law  is  in  legal 
effect  a  mere  continuance  of  the  prior  law  and 
does  not  release  the  debtor  on  terms  less 
favorable  to  the  creditor.  Hundley  v.  Chaney, 
65  Cal.  363;  Pomeroy  v.  Gregory,  66  Cal.  574; 
Porter  v.  Imus,  79  Cal.  183;  Bryar  v.  Willcocks, 
3  Cow.  (N.  Y.)  159;  Mather  v.  Bush,  16  Johns. 
(N.  Y.)  233,  8  Am.  Dec.  313;  Matter  of  Wendell, 
19  Johns.  (N.  Y.)  153.  In  this  last  case  it  was 
held  that  a  discharge  under  a  law  authorizing 
it,  on  the  consent  of  two-thirds  of  the  creditors, 
was  not  valid  when  the  law  in  force  at  the 


time  when  the  debt  was  contracted  required 
the  consent  of  three-fourths  of  the  creditors. 

For  a  Full  Treatment  of  this  topic  see  the  title 
Insolvency  and  Bankruptcy. 

5.  Recording  Laws.  —  Vance  v.  Vance,  108  U. 
S.  514;  Louisiana  v.  New  Orleans,  102  U.  S. 
203.    See  the  title  Recording  Acts. 

6.  Ewell  v.  Daggs,  108  U.  S.  143. 

"  A  party  has  no  vested  right  in  a  defense 
based  upon  an  informality  not  affecting  his 
substantial  equities."  Cooley's  Const.  Lim. 
(6th  ed.)  454.    See  also  the  title  Statutes. 

Insurance  Contract  —  Validation  of  Contract  as 
Written  by  Repeal  of  Statute  Preventing  Enforce- 
ment of  Some  of  the  Provisions  of  the  Contract.  — 
The  New  York  law  of  1877  provided  in  sub- 
stance that  no  policy  of  life  insurance  should 
become  lapsed  and  void  for  the  nonpayment 
of  a  premium  merely,  but  a  notice  of  nonpay- 
ment was  required  to  be  given  before  the  con- 
tract of  insurance  could  be  canceled.  This 
law  was  repealed  after  the  contract  of  insur- 
ance in  suit  was  made.  The  contract,  though 
written  while  the  law  of  1877  was  in  force, 
provided  that  the  policy  should  lapse  for  the 
nonpayment  of  a  premium.  This  stipulation 
for  a  forfeiture  was  simply  unenforceable  in 
the  face  of  the  statute,  but  it  was  held  that  ihe 
obligation  of  the  insurance  contract  was  not 
impaired  by  this  repeal,  which  in  effect  merely 
validated  the  actual  contract  made  by  the 
parties.  "  Hence  the  repeal  of  the  statute  only- 
operated  to  restore  the  stipulations  of  the 
agreement  as  made  between  the  parties  them- 
selves." Rosenplaenter  v.  Provident  Sav.  L. 
Assur.  Soc,  91  Fed.  Rep.  728. 

7.  Limitation  of  Actions. —  Mitchell  v.  Clark, 
110  U.  S.  633;  Koshkonong  v.  Burton,  104  U. 
S.  668;  Terry  v.  Anderson,  95  U.  S.  628;  Sohn 
v.  Waterson,  17  Wall.  (U.  S.)  596:  Gilfillan  v. 
Union  Canal  Co.,  109  U.  S.  401;  Kennetec 
Purchase  v.  Laboree,  2  Me.  275,  11  Am.  Dec. 
79;  Call  v.  Hagger,  8  Mass.  423.  See  the  title 
Limitation  of  Actions. 
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purpose  of  such  imprisonment  is  twofold  —  to  compel  the  debtor  to  use  his 
property  to  pay  the  debt,  and  to  punish  him  for  his  default.  If  the  debtor's 
property  may  be  reached  by  other  process,  the  creditor  cannot  complain,  and 
he  has  no  right  to  insist  upon  the  debtor's  punishment.1 

14.  Impairment  a  Federal  Question.  —  Whether  the  obligation  of  a  contract 
has  or  has  not  been  impaired  is  a  federal  question.  The  ruling  of  the  state 
courts  on  this  question  will  not  conclude  the  courts  of  the  United  States.2 

15.  Who  May  Complain  of  Impairment.  —  No  one  may  complain  of  a  law 
impairing  the  obligation  unless  he  has  an  interest  in  the  contract  the  obliga- 
tion of  which  is  said  to  be  impaired.3 

IMPANEL.  (See  also  the  title  JURY  AND  JURY  Trial.)  —  To  impanel 
means  to  write  or  enter,  as  the  names  of  a  jury  in  a  list,  or  upon  a  piece 
of  parchment  called  a  panel,4  which  in  English  practice  is  an'oblong  piece  of 
parchment  annexed  by  the  sheriff  to  a  writ  of  venire,  and  returned  with  it. 
In  American  practice  the  term. is  applied  not  only  to  the  general  list  of  jurors 
returned  by  the  sheriff,  but  sometimes  also  to  the  list  of  jurors  drawn  by  the 
clerk  for  the  trial  of  a  particular  cause.* 

IMPARLANCE.  (See  also  Encyc.  of  Pl.  and  Pr.,  title  Time  to  Plead.) 
—  An  indulgence  formerly  granted  to  a  defendant  to  defer  pleading  to  the 
action  until  a  subsequent  term.    It  is  said  that  the  reason  of  allowing  an 


1.  Imprisonment  for  Debt.  -  Penniman's  Case, 
103  U.  S.  714;  Mason  v.  Haile,  12  Wheal.  (U. 
S.)  370;  Beers  v.  Haughton,  9  Pet.  (U.  S.)  329; 
Fisher  v.  Lacky,  6  Blackf.  (Ind.)  373;  Oriental 
Bank  v.  Freese,  18  Me.  109,  36  Am.  Dec.  701; 
Bronson  v.  Newberry,  2  Dougl.  (Mich.)  38; 
Donnelly  v.  Corbett,  7  N.  Y.  500.  See  the  title 
Imprisonment  for  Debt  and  in  Civil  Actions. 

2.  See  supra,  this  title.  What  Are  Contracts 
in  the  Constitutional  Sense —  Contract  or  No  Con- 
tract a  Federal  Question. 

3.  Who  May  Complain. —  Hagar  v.  Reclama- 
tion Dist.  No.  108,  in  U.  S.  701;  Williams  v. 
Eggleston,  170  U.  S.  304;  New  Orleans  Nav. 
Co.  v.  New  Orleans,  12  La.  Ann.  364;  Moore 
v.  New  Orleans,  32  La.  Ann.  726;  People  v. 
Brooklyn,  etc.,  R.  Co.,  89  N.  Y.  75. 

Acquiescence  in  an  act  may  prevent  com- 
plaint that  the  act  impairs  the  obligation  of  a 
contract.  Stale  v.  Montgomery  Light  Co., 
102  Ala.  594. 

4.  Impanel.  —  Co.  Litt.  158^;  State  v.  Potter. 
18  Conn.  175;  Rich  v.  State,  I  Tex.  App.  210. 

5.  Burrill's  L.  Diet. 

Impaneled.  —  A  jury  may  be  said  to  be 
impaneled  when  the  names  of  the  jurors  are 
entered  by  ihe  sheriff  in  his  return  of  jurors 
summoned.    State  v.  Pritchard,  15  Nev.  88. 

A  statute  provided  that  the  defendant  should 
not  file  a  motion  to  set  aside  an  indictment  on 
the  ground  that  the  grand  jury  was  not 
impaneled  and  sworn  as  prescribed  by  law. 
The  court  said:  "  With  us,  and  as  used  in  this 
connection,  the  word  Impaneled  means  the 
final  formation,  by  the  court,  of  the  jury.  It 
is  the  act  that  precedes  the  swearing  of  the 
jury,  and  which  ascertains  who  arc  lo  be 
sworn."    Slate  v.  Ostrander,  18  Iowa  446. 

Drawing,  Selecting,  Swearing.  —  I  n  Zapf  v. 
Stale,  35  Fla.  210,  it  was  said:  "  Impaneling 
has  nothing  to  do  with  drawing,  selecting,  or 
swearing  jurors,  but  means  simply  making 
the  list  of  those  who  have  been  selected." 
Citing  Blark's  L.  Diet.;  Porter  v.  People, 
(Supm.  Ct.  Gen.  T.)  7  How.  Pr.  (N.  Y.)  441,  6 


Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  635 ; 
State  v.  Potter,  18  Conn.  175.  And  in  that 
case  it  was  held  that  where  the  record  showed 
that  the  jury  was  impaneled,  and  nothing 
more,  it  was  defective  in  not  showing  that  it 
was  sworn.  To  the  same  effect  see  Rich  v. 
Stale,  1  Tex.  App.  210;  Lyman  v.  People,  7 
111.  App.  345. 

In  State  v.  Potter,  18  Conn.  175,  the  court 
held  that  it  was  not  true  that  the  jury  is  not 
Impaneled  until  it  is  sworn.  See  also  Slate  v. 
Prilchard,  15  Nev.  88. 

A  statute  of  New  York  required  a  county 
judge,  upon  traverse  being  made  in  a  cause, 
to  issue  a  precept  to  the  sheriff  or  constable, 
commanding  him  to  summon  twelve  qualified 
jurors  lo  come  before  him  at  a  time  and 
place  therein  to  be  specified,  "  to  try  the 
same  traverse."  It  further  provided  that  the 
jurors  should  "  be  summoned,  returned,  and 
impaneled  in  the  same  manner  as  provided  by 
law  in  civil  actions  before  justices  of  the  peace, 
and  shall  be  sworn  by  such  judge,"  etc.  By 
the  statute  here  referred  to  it  was  enacted  that 
a  justice  should  draw  six  jutors  from  those 
summoned  by  the  constable  and  swear  them 
as  the  jury  lo  try  the  cause  for  which  they 
were  summoned.  In  a  case  aiising  under  the 
statute  first  quoted  it  was  contended  lhat 
impaneling ' '  in  the  same  manner  as  provided 
by  law  in  civil  actions  before  justices  of  ihc 
peace  "  meant  drawing  six  from  the  list  re- 
turned to  constitute  the  jury  to  try  the 
traverse.  This  the  court  refused  10  allow, 
saying:  "  The  act  of  impaneling  has  noth- 
ing 10  do  with  thai  of  drawing,  selecting,  or 
swearing  ihose  who  are  to  serve  as  jurors,  but 
simply  making  ihe  list  of  (hose  who  have  been 
Selected."  Porter  v.  People,  (Supm.  Cl.  Gen. 
T.)  7  How.  Pr.  (N.  Y.)  441. 

Bui  in  Brewer  v.  Jacobs,  22  Fed.  Rep.  242. 
it  was  said.  "So,  strictly  speaking,  and  at 
common  law,  a  jury  is  Impaneled  only  when 
they  have  been  elected  and  arc  ready  to  be 
sworn,  though  the  more  modern  use  of  the 
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imparlance  was  to  give  to  the  plaintiff  an  opportunity  of  settling  the  matter 
amicably  with  the  defendant  without  further  prosecuting  his  suit;  and  the 
court  is  in  the  habit,  in  a  proper  case,  of  allowing  to  the  parties  time  to  con- 
sider about  a  compromise  of  the  action.1  In  the  sense  of  time  to  plead, 
imparlances  have  not  been  recognized  in  American  practice;  time,  when  nec- 
essary, being  usually  obtained  in  another  way. 

IMPARTIAL.  (Sec  also  the  title  Jury  and  Jury  Trial.)  —  Impartial 
signifies  not  partial,  not  favoring  one  party  more  than  another;  unprejudiced; 
disinterested;  equitable;  just;  reasonable.2 

IMPEACH.  (See  also  the  title  Impeachment, /w//  and  see  10  Encyc.  of 
Pl.  and  Pr.  279,  title  Impeachment  and  Corroboration  of  Witnesses.) 
—  To  impeach,  as  applied  to  a  person,  is  to  accuse,  to  blame,  to  censure.  It 
includes  the  imputation  of  wrong  doing.  To  impeach  his  official  report  or 
conduct  is  to  show  that  it  was  occasioned  by  some  partiality,  bias,  prejudice, 
inattention  to  or  unfaithfulness  in  the  discharge  of  that  duty;  or  that  it  was 
based  upon  such  error  that  the  existence  of  -such  influences  may  be  justly 
inferred  from  the  extraordinary  character  or  grossness  of  that  error.3 


term  often  indicates  the  jury  as  sworn  in  a 
particular  case."  Quoted  in  Clough  v.  U.  S., 
55  Fed.  Rep.  928. 

1.  Stephen  on  Pleading  (Tyler's  ed.)  104.. 
By  the  statute  2  Wm.  IV.,  c.  39,  imparlances 
as  such  were  abolished. 

2.  Impartial.  —  Webster's  Diet.,  followed  in 
Thompson  v.  Beacon  Valley  Rubber  Co.,  56 
Conn.  498.  See  also  Eason  v.  State,  6  Baxt. 
(Tenn.)  469. 

Impartial  Juror.  (See  also  the  title  Jury  and 
Jury  Trial.)— In  Smith  v.  Eames,  4  111.  82, 
il  was  said:  "  What  is  meant  by  an  impartial 
jury?  Evidently  one  that  shall  be  as  free  from 
impressions  unfavorable  to  the  party's  rights, 
as  from  malice  or  ill  will  towards  his  person. 
I  cannot  regard  him  as  an  impartial  juror 
who  has  formed  and  expressed  his  opinion 
upon  those  rights,  although  he  should  have 
done  so  upon  such  light  testimony  as  rumor, 
unless  he  will,  at  the  time,  disavow  a  belief  in 
ihe  truth  of  that  rumor." 

In  Coughlin  v.  People,  144  111.  163,  it  was 
said  "  In  the  legal  and  constitutional  his- 
tory of  England  the  term  '  impartial  jury  ' 
has  received  a  fixed  and  definite  meaning,  and 
the  term  having  been  borrowed  from  Ihe  com- 
mon law  as  it  had  existed  there  for  ages,  it 
must  be  deemed  to  have  been  adopted  in  view 
of  the  recognized  and  well-understood  mean- 
ing which  had  thus  been  fixed  upon  it.  Eason 
v.  State,  6  Baxt.  (Tenn.)  466.  The  Constitu- 
tion must  be  construed  as  guaranteeing  to 
■every  defendant  in  a  criminal  prosecution  a 
trial  by  an  '  impartial  jury  '  as  that  term  was 
understood  at  common  law."  See  also  Spies 
v.  People,  122  111.  1. 

Impartiality  means  freedom  from  bias, 
prejudice,  passion,  or  interest.  Bales  v.  State, 
63  Ala.  35. 

Faithfully.  —  An  official  bond  stipulating 
"  for  the  faithful  performance  "  of  the  duties 
of  an  officer  does  not,  in  legal  effect,  differ 
from  one  stipulating  that  the  incumbent 
shall  "  well  and  truly,  faithfully,  firmly,  and 
impartially  execute  and  perform  the  duties  of 
his  said  office  during  his  continuance  therein." 
The  words  "  well,"  "  truly,-"  "  firmly,"  and 
impartially  are  simply  redundant,  and  are 
comprised  in  iheir  legal  signification  in  the 


word"  faithfully."  Hoboken  v.  Evans,  31  N. 
J.  L.  342. 

But  in  Den  v.  Thompson,  16  N.  J.  L.  72, 
where  the  statute  required  that  commissioners 
to  take  depositions  in  a  foreign  state  must  be 
sworn  "  faithfully,  fairly,  and  impartially  " 
to  execute  their  commission,  an  oath  "  faith- 
fully "  to  execute,  etc.,  omitting  the  other 
terms,  was  held  insufficient. 

In  Thompson  v.  Beacon  Valley  Rubber  Co., 
56  Conn.  498,  the  trial  court  charged  the  jury 
as  follows:  "  Now  probable  cause  is  the  ex- 
istence of  such  facts  and  circumstances  as 
would  excite  in  a  reasonable  mind  a  belief  of 
the  guilt  of  the  person  charged,  of  the  offense 
with  which  he  is  charged."  This  charge  was 
complained  of  on  the  ground  that  it  omitted 
the  word  impartial  in  connection  with  the 
word  "reasonable."  The  court  refused  to  sus- 
tain this  contention,  holding  that  the  words  in 
this  sense  were  practically  synonymous.  See 
also  Stone  v.  Stevens,  12  Conn.  219. 

Independent  in  the  Sense  of  Impartial.  —  Neal 
v.  Black,  177  Pa.  St.  83. 

3.  Bryant  v.  Glidden,  36  Me.  36.  This 
case  was  upon  a  statute  providing  for  the 
impeachment  of  the  report  of  county  commis- 
sioners under  certain  circumstances. 

To  Impeach  a  Witness.  (See  also  the  title 
Witnesses.)  —  "  The  word  impeach  [as  applied 
to  witnesses]  is  capable  of  two  significations: 
one  is  the  charge  or  accusation  of  want  of 
veracity,  the  other  is  the  establishment  of  the 
charge.  The  last  sense  is  shown  in  the  com- 
mon phrases  '  attempt  to  impeach  '  or  a  '  fail- 
ure to  impeach,'  which  imply  that,  though  the 
charge  has  been  made,  it  has  not  reached  a 
result."  White  z.  McLean,  47  How.  Pr.  (N. 
Y.)  193. 

In  Baker  v.  Robinson,  49  111.  299,  the  plain- 
tiff requested  ihe  court  to  charge  the  jury  that 
if  any  of  the  defendant's  witnesses  had  been 
successfully  impeached,  the  jury  was  at  lib- 
erty to  disregard  their  testimony  unless  cor- 
roborated by  other  testimony.  It  was  held 
that,  although  there  was  great  conflict  of  evi- 
dence, there  was  no  evidence  in  the  case  upon 
which  to  base  this  instruction,  conflict  of  evi- 
dence not  being  what  is  called  impeaching 
evidence. 
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CROSS- K  INFERENCES. 

See  also  the  title  CONSTITUTIONAL  LAW,  vol.  6,  p.  882,  and  references  there 

give-. 

I.  Definition.  —  In  England  impeachment  is  the  prosecution  of  a  peer 
or  commoner  by  the  House  of  Commons  at  the  bar  of  the  House  of  Lords, 
for  treason,  high  crimes,  or  misdemeanors.1  Under  the  Constitution  of  the 
United  Stales  and  under  many  of  the  state  constitutions,  impeachment  is  a 
written  accusation  by  the  House  of  Representatives  of  the  United  States  or 
of  a  state,  to  the  Senate  of  the  United  States  or  of  the  state,  against  an 
officer.2    But  under  some  of  the  state  constitutions  impeachments  arc  not 

1.  Definition  of  Impeachment  in  England.  —  utive  Communication,  12  Fla.  653;  State  v. 
6  Encyc.  of  Laws  of  Eng.  318.  Hillyer,  2  Kan.  17;  Opinion  of  Justices,  167 

In  England  Articles  of  Impeachment  arc  a  kind  Mass.  599;    State  v.  O'Driscoll,  3  Brcv.  (S. 

of  bill  of  indictment  found  by  the  Commons  Car.)  526.    And  see  the  constitutions  of  thc- 

and  tried  by  the  Lords.    4  Black.  Com.  260;  several  states. 

Story  on  the  Constitution,  §  688;   Bouv.  L.         To  Constitute  an  Impeachment  there  must  be 

Diet.  not  merely  the  adoption  by  the  1  louse  of  a 

2.  Definition  of   Impeachment   in   the  United  resolution    declaring    that   a    parly    be  im- 
Btatcs. —  Bouv.   L.  Diet.;    Black's    L.    Diet.;  peached,  but  the  articles  of  impeachment  must 
Matter  of  Marks,  45  Cal.  199;  Matter  of  Exec  be  presented  to  and  received  by  a  constitu- 
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brought  by  the  House  of  Representatives,  and  under  some  they  are  not  tried 
by  the  Senate.1 

II.  History.  —  In  England  the  earliest  recorded  instance  of  impeachment 
was  about  the  close  of  the  reign  of  Edward  III.*  It  was  frequently  resorted 
to  during  the  next  four  reigns,  but  between  1449  and  1620  there  were  no 
impeachments.3  There  was  a  revival  of  the  practice  during  the  reign  of 
James  L,  and  from  this  time  until  the  final  overthrow  of  the  Stuart  dynasty 
impeachments  were  of  frequent  occurrence.  During  this  period  the  process 
was  often  adopted  as  an  instrument  of  faction,  and  it  was  through  its  use  that 
Parliament  finally  triumphed  over  the  executive,  and  parliamentary  govern- 
ment with  ministers  responsible  to  the  Commons  for  executive  acts  was 
formed.  During  the  eighteenth  century  there  were  only  twelve  cases  of 
impeachment,  and  in  this  century  only  one  case  has  occurred.4 

In  the  United  states  impeachment  in  a  modified  form  was  incorporated  into 
the  Federal  Constitution  and  into  the  constitutions  of  most  of  the  states. 

III.  Object,  Nature,  and  Characteristics  —  1.  In  General.  —  The  object  of 
impeachment,  both  in  England  and  in  the  United  States,  is  to  reach  high 
and  potent  offenders,  such  as  might  be  presumed  to  escape  punishment  in  the 
ordinary  tribunals,  either  from  their  own  extraordinary  influence  or  from  the 
imperfect  organization  and  powers  of  those  tribunals.5  It  is  in  the  nature  of 
an  indictment  by  a  grand  jury,6  and  it  has  been  said  that  like  an  indictment 
it  is  a  method  of  procedure  in  criminal  cases,  and  nothing  more;7  that  the 
trial  differs  not  in  essentials  from  criminal  prosecutions  before  inferior  courts, 
and  that  the  principles  of  the  common  law,  so  far  as  the  jurisdiction  is  to  be 
exercised,  are  of  primary  obligation  and  government.8  On  the  other  hand, 
it  is  contended  that  while  in  England  impeachment  may  to  some  extent  be 
regarded  as  a  mode  of  trial  designed,  inter  alia,  to  punish  crimes,  it  is  not 
entirely  so,  since  a  judgment  on  an  impeachment  is  no  answer  to  an  indict- 
ment in  the  King's  Bench,  and  that  in  the  United  States  the  process  is  not  a 
mode  of  procedure  for  the  punishment  of  crimes,  but  is  only  designed  to 
remove  unfit  persons  from  office.9 

2.  Distinguished  from  Other  Proceedings  —  Bills  of  Attainder  and  of  Pains  and  Penalties. 
—  Impeachments  should  be  distinguished  from  bills  of  attainder  and  of 
pains  and  penalties.  The  former  are  purely  judicial  proceedings,  while  the 
latter  are  legislative  acts  and  are  in  violation  of  true  constitutional  govern- 
ment, as  they  confound  legislative  with  judicial  power.10 

tional  quorum  of  the  Senate.  Matter  of  Execu-  7.  Prof.  Dwight  in  6  Am.  L.  Reg.  N.  S.  261; 
tive  Communication,  12  Fla.  653.  15  How.  St.  Tr.  68. 

1.  See  infra,  this  title.  By  Whom  Brought  8.  2  Wooddeson's  Lect.  611 ;  Story  on  the 
and  by  Whom  Tried.  Constitution,  §§  688,  798;  Cushing's  Law  and 

2.  History  of  Impeachment  in  England.  —  Pike's  Practice  of  Legislative  Assemblies,  §  2569; 
Const.   Hist.   House  of  Lords  205;    Crabb's      State  v.  Buckley,  54  Ala.  599. 

Hist.  Eng.  Law  263.  Alabama.  —  Trials  of  impeachments  by  the 

3.  The  institution  had  fallen  inlo  disuse,  courts  under  the  Constitution  of  Alabama,  art. 
partly  from  the  loss  of  that  control  which  the  7,  are  strictly  judicial  proceedings.  They  are 
Commons  had  obtained  under  Richard  II.  and  criminal  in  their  nature  and  are  governed  by 
the  Lancastrian  kings,  and  partly  from  the  the  rules  of  law  applicable  to  criminal  cases, 
preference  which  the  Tudor  princes  had  given  State  v.  Robinson,  in  Ala.  482;  State  v.  Tally, 
to  bills  of  attainder  or  of  pains  and  penalties,      102  Ala.  25. 

when  they  wished  to  turn  the  arm  of  Parlia-  9.  Judge  Lawrence,  in  6  Am.  L.  Reg.  N.  S.  644. 
ment  against  an  obnoxious  subject.  1  Hallam's  "Impeachment  [under  the  Constitution  of 
Const.  Hist.  357.  the  United  States]  is  a  proceeding  purely  of  a 

4.  May  on  Parliament  49;  Ingersoll's  Speech  political  nature.  It  is  not  so  much  designed 
on  Blount's  Trial,  Whart.  St.  Tr.  285;  Prof.  to  punish  the  offender  as  to  secure  the  state. 
Dwight  in  6  Am.  L.  Reg.  N.  S.  263.  It  touches  neither  his  person  not  his  property, 

5.  Story  on  the  Constitution,  §  688;  2  Wood-  but  simply  divests  him  of  his  political  capac- 
deson's  Lect.  611 ;  State  v.  Buckley,  54  Ala.  ity."  Bayard's  Speech  on  Blount's  Trial, 
599.    See  also  article  by  Prof.  Dwight,  6  Am.      Whart.  St.  Tr.  263. 

L.  Reg.  N.  S.  263.  10.  Distinguished  from  Bills  of  Attainder  and  of 

6.  Per  Finch,  in  6  How.  St.  Tr.  354;  State  v.  Pains  and  Penalties. —  Prof.  Dwight  in  6  Am. 
Leese,  37  Neb.  94,  40  Am.  St.  Rep.  474.  L.  Reg.  N.  S.  261. 
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and  by  Whom  Tried. 


Trials  Before  the  "Court  of  the  Lord  High  Steward."  —  It  is  also  important  to  distin- 
guish an  impeachment  from  a  trial  before  the  "  Court  of  the  Lord  High 
Steward,"  especially  as  the  president  of  the  court  of  impeachment  in  case  of 
the  trial  of  a  peer  is  called  the  "  lord  high  steward."  1 

3.  No  Constitutional  Right  to  Trial  by  Jury.  —  The  provision  of  Magna 
Charta  that  no  freeman  shall  be  deprived  of  his  life,  liberty,  or  property, 
except  by  the  judgment  of  his  peers  and  the  law  of  the  land,  applies  only  to 
criminal  proceedings  in  ordinary  courts  of  justice,  and  has  nothing  to  do  with, 
and  does  not  affect,  the  process  of  impeachment.2  The  Constitution  of  the 
United  States,  following  the  same  idea,  provides  that  the  trial  of  all  crimes 
except  in  cases  of  impeachment  shall  be  by  jury.3 

IV.  By  Whom  Brought  and  by  Whom  Tried  —  1.  In  England  —  By  whom 
Brought.  —  In  England  impeachment  is  usually  brought  by  the  House  of  Com- 
mons,4 but  a  peer,  or  the  attorney-general,  at  the  suit  of  the  sovereign,  may 
prefer  articles  of  impeachment.5 

By  whom  Tried.  —  The  House  of  Lords  alone  has  jurisdiction  to  try  impeach- 
ments.6 The  peers  are  judges  of  law  as  well  as  of  fact.'  On  the  trial  of  a 
misdemeanor  the  lords  spiritual  as  well  as  the  lords  temporal  are  entitled  to 
vote  on  the  verdict,  but  in  capital  cases  the  lords  temporal  only  are  judges.8 

The  High  steward.  —  When  a  peer  is  tried  it  is  usual  for  the  sovereign  to 
appoint  a  peer  to  preside.  This  officer  is  known  as  the  high  steward.  But 
the  appointment  of  a  high  steward  is  not  essential  to  the  existence  of  the  court 
of  impeachment,  and  the  trial  may  be  had  though  such  officer  be  not 
appointed.9 

2.  In  the  United  States.  —  Under  the  Constitution  of  the  United  States  the 
House  of  Representatives  has  the  sole  power  of  impeachment  and  the  Senate 
the  sole  power  to  try  impeachments.10  Most  of  the  states  have  adopted  con- 
stitutional provisions  upon  this  subject  substantially  similar  to  those  contained 

1.  See  infra,  this  title.  By  Whom  Brought  5.  Peer  or  Attorney-General  May  Impeach. — 

and  by  Whom  Tried — In  England.  Com.  Dig.,   tit.  Parliament,  L  19;   State  v. 

It  is  therefore  easy  to  confound  cases  in  the  Hillyer,  2  Kan.  21. 

two  courts.    The  "Court  of  the  Lord  High  6.  House  of  Lords  Alone  Can  Try  Impeachments. 

Steward  "  is  a  court  organized  for  the  purpose  — Story  on  the  Constitution,  $  688;  4  Black, 

of  trying  a  peer  who  has  been  indicted  by  the  Com.  260;   Black's  L.  Diet.;   Bouv.  L.  Diet.; 

grand  jury  of  a  county.    The  king  commis-  Prof.  Dwight  in  6  Am.  L.  Reg.  N.  S.  261; 

sions  a  particular  peer  to  act  as  judge  (lord  Flood's  Case,  2  How.  St.  Tr.  1156. 

kigh  steward),  and  names  other  peers,  not  less  7.  Peers  Judges  of  Law  as  Well  as  of  Fact.  — 

than  twelve  in  number,  to  act  as  jurors.    It  is  Com.  Dig.,  tit.  Parliament,  L  16. 

substantially  a  court  of  commission  of  oyer  8.  In  Capital  Cases  Lords  Temporal  Only  Are 

and  terminer,  and  differs  from  a  court  of  im-  Judges.  —  Com.  Dig.,  tit.  Parliament,  L41. 

peachment  not  only  in  the  fact  that  it  only  The  lords  spiritual  usually  absent  them- 

tries  an  indictment  found  by  a  grand  jury  in  a  selves  from  the  House  when  a  capital  offense 

county,  but  also  in  the  further  facts  that  it  is  tried,  but  their  absence  from  the  House  is 

may  be  held  during  a  recess  of  Parliament  and  not  necessary.     Com.  Dig.,  tit.  Parliament, 

that  it  may,  at  common  law,  consist  of  a  num-  L  41. 

ber  less   than   the   whole  House  of   Peers.  9.  Functions  of  High  Steward — Appointment 

4  Hatsell's  Prec.  278;   Foster's  Crown   Law  Not  Essential  to  Existence  of  Court.  —  Com.  Dig., 

142;  Prof.  Dwight  in  6  Am.  L.  Reg.  N.  S.  262;  tit.  Parliament,  L  16;   Foster's  Crown  Law, 

Morley's  Case,  7  St.  Tr.  422.  143,  145,  147. 

2.  Constitutional  Right  to  Trial  by  Jury  Not  10.  Const.  U.  S.,  art.  I,  §  2,  cl.  5;  art.  I,  §  3, 
Applicable  to  Impeachment.  —  2  Hallam's  Const.  cl.  6. 

Hist.  445.  When  President  Is  Tried,  Chief  Justice  Presides. 

3.  Const.  U.  S.,  art.  3,  §  2,  cl.  3;  Prof.  — For  the  trial  of  an  impeachment  of  the 
Dwight  in  6  Am.  L.  Reg.  N.  S.  259.  President,  the  court  must  be  constituted  of  the 

In  Alabama  impeachment  is  a  criminal  prose-  members  of  the  Senate,  with  the  chief  justice 

cution,  but  not  one  in  which  the  accused  has  a  presiding.    Const.  U.  S.,  art.   I,  §  3,  cl.  6; 

constitutional  right  to  a  jury  triaj.    Stater.  Letter  of  Chief  Justice  Chase  to  the  Senate  on 

Buckley,  54  Ala.  509.  the    trial    of    President  Johnson,  Johnson's 

4.  Impeachment  Usually  Brought  by  House  of  Trial,  2  Am,  L.  Rev.  556. 

Commons.  —  Black's  L.   Diet.;   Story   on    the  The  Chiof  Justico  Is  Not  Entitled  to  a  Vote,  cx- 

Conslitution,  §  688;  4  Black.  Com.  260;  Bouv.  ccpt  in  case  of  a  tie.    Johnson's  Trial,  2  Am. 

L.  Diet.  I-.  Rev.  548.  748. 
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in  the  Federal  Constitution.1  The  Senate,  when  organized  for  the  trial  of  an 
impeachment,  is  a  court  of  exclusive,  original,  and  final  jurisdiction;  its  judg- 
ment cannot  be  reversed  by  any  other  tribunal;2  and  it  seems  doubtful 
whether  the  Senate  itself  can  reverse  its  judgment  once  pronounced.3 

The  Constitutions  of  a  Few  of  the  States  contain  somewhat  peculiar  provisions 
relative  to  the  institution  or  trial  of  impeachments.4 

V.  What  Persons  Liable  to  Impeachment  —  1.  In  England.  —  In  England 
all  subjects  of  the  realm,  whether  in  or  out  of  office,  are  liable  to  impeachment,5 
but  the  proceeding  has  been  most  frequently  resorted  to  for  the  prosecution 
of  high  officers  of  government  for  abuse  of  the  trust  reposed  in  them.6 

2.  In  the  United  States  —  None  but  Public  Officers  Liable.  —  Under  the  Constitu- 
tion of  the  United  States  and  under  the  several  state  constitutions  none  but 
public  officers  are  liable  to  impeachment.7 


1.  Impeachment  under  State  Constitutions.  — 

Matter  of  Marks,  45  Cal.  199;  State  v.  Hillyer, 
2  Kan.  17;  Opinion  of  Justices,  167  Mass.  599; 
State  v.  O'Driscoll,  3  Brev.  (S.  Car.)  526.  And 
see  the  constitutions  of  the  several  states. 

In  South  Carolina  a  concurrence  of  two-thirds 
of  the  house  of  representatives  is  necessary  to 
an  impeachment.  States.  O'Driscoll,  3  Brev. 
(S.  Car.)  526. 

A  Member  of  the  House  Voting  for  the  Prosecu: 
tion  of  an  Impeachment  is  not  thereby  rendered 
disqualified,  if  subsequently  elected  to  the 
Senate,  from  sitting  on  the  trial  thereof.  Ad- 
dison's Trial  (Pa.)  21-8;  Porter's  Trial  (Pa.)  53. 

2.  The  Senate  a  Court  of  Exclusive,  Original,  and 
Final  Jurisdiction.  —  Prof.  Dwight  in  6  Am.  L. 
Reg.  N.  S.  258;  Letter  of  Chief  Justice  Chase 
to  the  Senate,  Johnson's  Trial,  2  Am.  L.  Rev. 
55". 

Under  the  Constitution  of  Florida,  which  de- 
clares (art.  3,  §  29)  that  "  all  impeachments 
shall  be  tried  by  the  Senate,"  the  Senate  has 
the  sole  and  exclusive  jurisdiction  to  try  all 
impeachments,  and  the  Supreme  Court  has  no 
jurisdiction  to  decide  questions  arising  in  the 
course  of  the  trial  of  an  impeachment  or  while 
an  impeachment  is  pending,  and  no  appellate 
power  to  reverse  the  judgment  of  the  Senate. 
Matter  of  Executive  Communication,  14  Fla. 
289. 

In  South  Carolina  it  was  held  that  the  Consti- 
tutional Court  could  not  review  or  rectify  the 
proceedings  and  judgment  of  the  Senate  in 
cases  of  impeachment.  State  v.  O'Driscoll,  3 
Brev.  (S.  Car.)  526. 

3.  Seethe  article  by  Prof.  Dwight,  6  Am.  L. 
Reg.  N.  S.  258. 

4.  Alabama.  —  See  Const.  1875,  art.  7,  1-3. 
It  was  held  that  after  the  adoption  of  this 
constitution,  impeachment,  save  as  therein 
provided  for,  ceased  to  be  a  part  of  the  juris- 
prudence of  the  state.  State  v.  Buckley,  54 
Ala.  599;  State  v.  Seawell,  64  Ala.  225. 

In  this  state,  in  cases  where  the  Supreme 
Court  has  original  jurisdiction  to  try  impeach- 
ments, and  in  cases  wheie  the  County  Courts 
have  original  jurisdiction  to  try  them,  the  at- 
torney-general in  the  former,  and  the  solicitor 
of  the  circuit  in  the  latter  case,  are  required 
(Code  1896,  §  4887)  to  institute  the  impeach- 
ment proceedings  when  the  court  shall  so 
order,  or  when  the  governor  shall  in  writing 
direct  the  same,  or  when  it  appears  from  the 
report  of  the  grand  jury  that  an  officer  ought 
to  be  removed  from  office  for  any  cause  men- 


tioned in  section  4864  of  the  code.  Whether 
such  proceedings  shall  be  instituted  is  not 
rested  on  the  discretion  of  the  prosecuting 
officer;  authorization  in  one  of  the  statutory 
modes  is  essential  to  uphold  the  proceedings. 
State  v.  Savage,  89  Ala.  I;  States.  Seawell,  64 
Ala.  225. 

And  by  section  4868  of  the  Code  of  1896  it  is 
essential  to  the  authority  of  the  prosecuting 
officer,  when  instituting  proceedings  upon  the 
report  of  a  grand  jury,  that  the  report  shall  set 
forth  the  facts  constituting  the  misconduct  with 
which  the  defendant  is  charged.  State  v.  Sav- 
age, 89  Ala.  I;  Slate  v.  Seawell,  64  Ala.  225. 

Bui  when  the  official  misconduct  charged  is 
a  fact  in  itself,  and  not  a  conclusion  of  law 
from  facts,  the  report  conforms  to  the  statu- 
tory requirement  if  it  describes  the  offense  in 
the  words  of  the  statute  by  which  such  act  is 
declared  a  cause  of  impeachment.  State  v. 
Savage,  89  Ala.  1. 

Under  the  Constitution  of  Nebraska,  art.  3,  §  14, 
the  Senate  and  House  of  Representatives  in 
joint  convention  have  the  sole  power  of  im- 
peachment, and  the  power  to  try  impeachments 
is  in  the  Supreme  Court,  except  in  the  case  of 
the  impeachment  of  a  justice  of  the  Supreme 
Court,  which  is  required  to  be  tried  by  the 
District  Court.  State  v.  Hastings,  37  Neb.  96; 
State  v.  Leese,  37  Neb.  92,  40  Am.  St.  Rep. 
474- 

Under  the  Constitution  of  New  York,  art.  6, 
§  13,  the  court  for  the  trial  of  impeachments  is 
composed  of  the  president  of  the  Senate  (who 
is  the  lieutenant-governor),  the  senators,  or 
the  major  part  of  them,  and  the  judges  of  the 
Court  of  Appeals,  or  the  major  part  of  them. 

The  lieutenant-governor,  acting  as  president 
of  the  Senate,  has  a  right  to  vote  upon  every 
question  before  the  court.  Utica  Bank  v. 
Wagar,  8  Cow.  (N.  Y.)  398;  Anonymous,  8 
Cow.  (N.  Y.)76r;  Lieutenant-Governor's  Case, 
2  Wend.  (N.  Y.)  213. 

But  on  the  trial  of  an  impeachment  against 
the  governor  or  lieutenant-governor,  the  lieu- 
tenant-governor cannot  act  as  a  member  of  the 
court.    Const.  N.  Y.,  art.  6,  §  13. 

5.  In  England  All  Subjects  of  the  Realm  Liable 
to  Impeachment.  —  2  Wooddeson's  Lectures  602 ; 
May's  Part.  Pr.,  c.  23;  Bouv.  L.  Diet.  See 
State  v.  Hill,  37  Neb.  84,  citing  9  AM.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  953. 

6.  Story  on  the  Constitution,  §  790. 

7.  In  the  United  States  None  But  Public  Officers 
Liable.  —  Story  on  the  Constitution,  §  790.  See 
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Tinder  the  Federal  Constitution  Only  Civil  Officers  Liable.  —  Under  the  Federal  Con- 
stitution only  the  President,  Vice-President,  and  civil  officers  of  the  United 
States  are  liable  to  impeachment.1 

Some  of  the  State  Constitutions  Resemble  the  Federal  Constitution  in  this  respect,  and 
subject  none  but  civil  officers  of  the  state  to  impeachment.2 

Who  Are  Civil  officers.  —  It  has  been  held  that  a  senator  is  not  a  civil  officer  of 
the  United  States  within  the  meaning  of  the  Federal  Constitution.3  W  hile 
the  reasoning  by  which  this  construction  was  given  to  the  Constitution  does 
not  appear,  it  was  probably  held  that  by  "  civil  officers  of  the  United  States  " 
were  meant  such  officers  as  derived  their  appointment  from  and  under  the 
national  government,  and  not  those  persons  who,  though  members  of  the  gov- 
ernment, derived  their  appointment  from  the  states  or  the  people  of  the 
states.4  This  definition  will,  of  course,  exclude  members  of  both  houses  of 
Congress.5 

"state  Officers." — The  constitutions  of  a  number  of  the  states  provide  that 
"state  officers"  shall  be  subject  to  impeachment.6  County  and  municipal 
officers  are  not  state  officers,7  nor,  it  would  seem,  is  a  trustee  of  a  state  col- 
lege,8 or  a  member  of  a  board  created  for  the  purpose  of  erecting  a  state 
capitol  building;9  and  it  has  been  held  that  the  speaker  of  the  House  of  Rep- 
resentatives of  a  state  is  not  a  state  officer.10 

Whether  Persons  Who  Have  Ceased  to  Be  Officers  Are  Liable  to  Impeachment.  —  The  ques- 
tion whether,  under  the  Constitution  of  the  United  States,  a  person  who  has 
been  a  civil  officer  of  the  United  States  is  amenable  to  impeachment  after  he 
has  ceased  to  hold  office,  for  acts  done  while  in  office,  seems  still  to  be 
unsettled.11    In  Nebraska,   under  a  constitutional   provision  substantially 


State  v.  Hill,  37  Neb.  84,  citingq  \t.i.  and  Eng. 
Encyc.  ok  Law  (isi  ed.)  953. 

1.  Liability  to  Impeachment  under  Federal  Con- 
stitution. —  Story  on  the  Constitution ;  Blount's 
Trial,  Whart.  St.  Tr.  200. 

2.  Under  the  Constitution  and  Statutes  of  Ne- 
braska all  civil  officers  of  the  state,  but  no  other 
persons,  are  liable  to  impeachment.  State  v. 
Hill,  37  Neb.  80;  State  v.  Leese,  37  Neb.  92,  40 
Am.  St.  Rep.  474. 

Under  the  Constitution  of  California,  art.  4,  §  18, 
the  governor,  lieutenant-governor,  secretary  of 
state,  controller,  treasurer,  attorney-general, 
surveyor-general,  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  Courts  are 
liable  to  impeachment  for  any  misdemeanor 
in  office,  and  ail  other  civil  officers  are  to  be 
tried  for  misdemeanors  in  office  in  such  man- 
ner as  the  legislature  may  provide.  See  Mat- 
ter of  Marks,  45  Cal.  199. 

3.  Blount's  Trial,  Whart.  St.  Tr.  200. 

4.  Story  on  the  Constitution,  §  793. 

5.  Liability  of  Legislators.  —  State  v.  Gilmore, 
20  Kan.  551.  27  Am.  Rep.  189;  1  Kent's  Com. 
235,  note;  I  Bishop's  New  Crim.  Law,  §461; 
Story  on  the  Constitution,  656$  793,  794,  802. 
Sec  Wharton's  note  on  Blount's  Trial,  Whart. 
St.  Tr.  317. 

Mr.  Justice  Story  was  of  the  opinion  that  on 
general  principles  a  legislator  is  not  liable 
to  impeachment.  Story  on  the  Constitution, 
795.  But  see  Bishop  on  Non-Contract  Law, 
778,  and  the  opinion  of  Shankland,  J.,  in 
eople  v.  Draper,  15  N.  Y.  532.  Sec  also  the 
opinion  of  Shaw,  C.  J.,  in  Hiss  v.  Bartlctt,  3 
Gray  (Mass.)  473,  63  Am.  Dec.  768. 

The  Phraso  "  All  Civil  Officers  "  in  a  State  Con- 
■titntion  del. iriii^  tli.it  "  all  ii.il  officers  shall 
be  liable  to  impeachment  forany  misdemeanor 


in  office,"  was  held  to  mean  all  public  officers 
holding  civil  offices  of  any  grade  of  honor, 
trust,  or  profit  under  the  state.  State  v. 
O'Driscoll,  3  Bfev.  (S.  Car.)  526. 

6  The  Constitution  of  Indiana,  art.  6,  7,  8, 
makes  state,  county,  township,  and  town 
officers  subject  to  impeachment.  McComas  v. 
Krug,  81  Ind.  327,  42  Am.  Rep.  135. 

In  Massachusetts  Only  "  Officers  of  the  Common- 
wealth "  Are  Subject  to  Impeachment.  —  Opinion 
of  Justices,  167  Mass.  599. 

7.  County  Officers  Not  State  Officers.  —  Ex  p. 
Wiley,  54  Ala.  226;  Donahue  v.  Will  County, 
100  111.  94. 

The  Term  "Officers  of  the  Commonwealth,"  in 

the  provision  of  the  Massachusetts  Constitution 
relating  to  impeachment,  includes  all  officers 
elected  by  the  people  at  large  or  provided  for 
in  the  constitution  for  the  administration  of 
matters  of  general  or  state  concern,  but  does 
not  include  officers  of  cities  or  towns  or  county 
commissioners;  consequently  a  county  com- 
missioner is  not  liable  to  impeachment  under 
the  Constitution  of  Massachusetts.  Opinion 
of  Justices,  167  Mass.  599. 

8.  Trustee  of  State  College  Not  a  State  Officer.  — 
Stale  v.  Hewitt,  3  S.  Dak.  187. 

9.  Member  of  Board  for  Erecting  State  Capitol 
Building  Not  a  State  Officer.  —  State  v.  Smith,  6 
Wash.  496;  State  v.  Burke,  8  Wash.  412. 

10.  Speaker  of  Colorado  House  of  Representatives. 
—  /;/  re  Speakership,  15  Colo.  520. 

11.  Whether  a  Person  May  Be  Impeached  After 
He  Has  Ceased  to  Hold  Office.  —  William  Blount, 
a  United  States  senator  from  Tennessee,  was 
expelled  by  the  Senate  for  official  misdemeanor, 
and  was  subsequently  impeached  by  the 
House  of  Representatives  for  the  same  act. 
He  pleaded  that  a  senator  is  not  a  civil  officer 
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similar  to  that  of  the  Federal  Constitution,  it  has  been  held  that  a  public 
officer  can  be  impeached  only  while  in  office.1  In  other  jurisdictions  the 
question  seems  never  to  have  arisen. 

Impeachment  for  Offenses  Committed  During  a  Previous  Term.  —  An  officer  may  be 
impeached  for  offenses  committed  during  a  previous  term  of  the  same  office.2 

VI.  For  What  Offenses  Impeachment  May  Be  Resorted  To  —  1.  In 
England.  —  In  England  impeachment  has  been  resorted  to  for  a  great  variety 
of  offenses;  sometimes  for  crimes  indictable  under  the  common  or  statute  law,3 
but  more  frequently  for  offenses  of  a  political  nature  not  indictable  at  com- 
mon law  nor  in  violation  of  any  statute.4  It  is  by  no  means  easy,  from  these 
precedents,  to  define,  with  any  degree  of  assurance,  the  offenses  for  which 
impeachment  may  be  brought.  It  has  been  maintained  by  very  respectable 
authority  that  there  are  cases  in  which  the  House  of  Lords  has  been  impelled 
by  faction  or  overawed  by  fear;  that  such  cases  should  not  be  considered  as 
authoritative  precedents;  that  the  best-considered  cases,5  by  a  decided  pre- 
ponderance, establish  the  rule  that  no  impeachment  will  lie  except  for  a  breach 
of  the  common  or  statute  law  which,  if  committed  within  any  county  of  Eng- 
land, would  be  the  subject  of  indictment  or  information.0  There  are,  unques- 
tionably, cases  which  seem  to  sanction  this  rule.7  On  the  other  hand,  it  has 
been  maintained  by  authorities  of  equal  eminence  that  impeachment  will  lie 
against  public  officers  for  gross  abuses  or  betrayals  of  trust,  or  for  inexcusable 
neglects  of  duty,  although  no  crime  indictable  either  at  common  law  or  under 
any  statute  be  committed.8 

2.  In  the  United  States.  —  The  Constitution  of  the  United  States  provides 


within  the  meaning  of  the  Constitution,  and 
also  that  he  was  not  a  senator  when  the 
articles  of  impeachent  were  adopted.  His  plea 
was  sustained  upon  the  first  ground  alone,  and 
therefore  the  case  is  not  an  authority  either 
■way  upon  this  question.  Blount's  Trial, 
Whart.  St.  Tr.  200. 

A  case  more  in  point  is  that  of  Belknap,  who 
was  secretary  of  war,  and  was  impeached 
after  he  had  resigned  his  office.  The  Senate 
held,  but  by  a  majority  of  less  than  two-thirds, 
that  he  was,  notwithstanding  his  resignation, 
amenable  to  impeachment,  and  therefore  that 
it  had  jurisdiction  to  try  the  impeachment 
against  him,  and  ordered  that  the  trial  proceed 
on  its  merits,  notwithstanding  the  objection  of 
the  defense  that  the  question  of  jurisdiction 
could  not  be  determined  against  the  accused 
by  a  majority  of  less  than  two-thirds.  Bel- 
knap was  acquitted,  and  twenty-five  senators 
who  voted  not  guilty  explained  that  they  so 
voted  because  they  were  of  opinion  that  the 
Senate  was  without  jurisdiction.  Belknap's 
Trial,  3  Cent.  L.  J.  300,  363,  507. 

1.  Rule  in  Nebraska.  —  State  v.  Hill,  37  Neb. 
80;  State  v.  Leese,  37  Neb.  92,  40  Am.  St. 
Rep.  474. 

But  under  the  Constitution  and  statutes  of 
Nebraska,  an  officer  who  is  impeached  while  in 
office  may  be  tried,  though  after  the  impeach- 
ment and  before  trial  he  resigns,  or  his  term 
of  office  expires.    State  v.  Hill,  37  Neb.  80. 

2.  Officers  May  Be  Impeached  for  Offenses  Com- 
mitted During  a  Previous  Term.  —  Trials  of 
Judge  Barnard  of  New  York,  Judge  Hubbell 
of  Wisconsin,  and  Governor  Butler  of  Ne- 
braska, cited'xvi  Slate  v.  Hill,  37  Neb.  89. 

3.  Impeachment  for  Indictable  Offenses.  —  Thus 
Lord  Bacon  was  impeached  for  bribery,  Com. 
Dig.,  tit.  Parliameni,  L  37;  and  high  treason 
has  been  a  frequent  cause  for  impeachment, 


Com.  Dig.,  tit.  Parliament,  L  28;  6  How.  St. 
Tr.  346;  12  How.  St.  Tr.  1213. 

Commoner  May  Be  Impeached  for  Capital  Offense. 
—  It  was  formerly  believed  that  a  commoner 
could  not  be  impeached  for  any  capital  offense, 
but  only  for  high  misdemeanors.  4  Black. 
Com.  259;  Fitzharris's  Case,  13  L.  J.  755;  8  St. 
Tr.  231.  But  it  is  now  well  settled  that  a  com- 
moner may  be  impeached  for  high  treason, 
and  it  wculdseem  for  any  other  capital  offense. 
May's  Pari.  Prac,  c.  23;  4  Hatsell  428,  14  L. 
J.  260;  2Hallam's  Const.  Hist.  445. 

4.  See  Com.  Dig.,  tit.  Parliament,  L  30-39. 
The  Duke  of  Richmond  was  impeached  for 

proposing  an  adjournment  of  the  House  of 
Lords.    Richmond's  Trial,  4  How.  St.  Tr.  120. 

In  several  cases  judges  have  been  im- 
peached for  having  given  extra-judicial  opin- 
ions and  misinterpreting  the  law.   4  Hatsell  76. 

Dr.  Sacheverell  was  impeached  for  preach- 
ing an  improper  sermon.  Harper's  Speech. 
Blount's  Trial,  Whart.  St.  Tr.  301. 

5.  "  Tt  were  better  to  examine  this  matter  ac- 
cording to  the  rules  and  foundations  of  this 
House  than  to  rest  upon  scattered  instances." 
Selden  in  Ratcliffe's  Trial,  4  How.  St.  Tr.  47. 

6.  Doctrine  that  Impeachment  Will  Lie  Only  for 
Indictable  Offenses.  —  Prof.  Dwight  in  6  Am.  L. 
Reg.  N.  S.  2(33  et  seq.  See  also  Cushing's  Law 
and  Practice  of  Legislative  Assemblies,  §  2569. 

7.  6  How.  St.  Tr.  346;  12  How.  St.  Tr.  1213; 
Jones's  Case,  4  Hatsell's  Prec.  132;  Maccles- 
field's Case,  16  How.  St.  Tr.  823,  4  Campbell's 
Lord  Chan.  536;  Melville's  Case,  29  How.  St. 
Tr.  1470;  Clarendon's  Case,  4  Hatsell's  Prec. 
153.  See  also  the  opinion  in  Danby's  Case,  4 
Hatsell's  Prec.  180. 

8.  Doctrine  that  Impeachment  Will  Lie  for  Polit- 
ical Offenses  that  Are  Not  Indictable.  —  Cooley  on 
Const.  Law  159;  article  by  Judge  Lawrence,  6 
Am.  L.  Reg.  N.  S.  641;  Opinion  of  the  Court 
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that  the  President,  Vice-President,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors.1  If  impeachment  in  Eng- 
land be  regarded  merely  as  a  mode  of  trial  for  the  punishment  of  common-law 
or  statutory  crimes,2  and  if  the  Constitution  has  adopted  it  only  as  a  mode  of 
procedure,  leaving  the  crimes  to  which  it  is  to  be  applied  to  be  settled  by  the 
general  rules  of  criminal  law,  then,  as  it  is  well  settled  that  in  regard  to  the 
national  government  there  are  no  common-law  crimes,3  it  would  seem  neces- 
sarily to  follow  that  impeachment  can  be  instituted  only  for  crimes  specifi- 
cally named  in  the  Constitution  or  for  offenses  declared  to  be  crimes  by  federal 
statute.  This  view  has  been  maintained  by  very  eminent  authority.  *  But 
the  cases  of  impeachment  that  have  been  brought  under  the  Constitution 
would  seem  to  give  to  the  remedy  a  much  wider  scope  than  the  above  rule 
would  indicate.  In  each  of  the  only  two  cases  of  impeachment  tried  by  the 
Senate  in  which  a  conviction  resulted,  the  defendant  was  found  guilty  of 
offenses  not  indictable  either  at  common  law  or  under  any  federal  statute ;  5 
and  in  almost  every  case  brought,  offenses  were  charged  in  the  articles  of 
impeachment  which  were  not  indictable  under  any  federal  statute,  and  in  sev- 
eral cases  they  were  such  as  constituted  neither  a  statutory  nor  a  common-law 
crime.6  The  impeachability  of  the  offenses  charged  in  the  articles  was,  in 
most  of  the  cases,  not  denied.7  In  one  case,  however,  counsel  for  the  defend- 
ant insisted  that  impeachment  would  not  lie  for  any  but  an  indictable  offense, 
but  after  exhaustive  argument  on  both  sides  this  defense  was  practically 
abandoned.8    The  cases,  then,  seem  to  establish  that  impeachment  is  not  a 


in  Matter  of  Marks,  45  Cal.  217;  2  Wooddeson's 
Lect.  596,  602. 

1.  Const.  U.  S.,  art.  2,  §  4. 

2  See  supra,  this  title,  Object,  Nature,  and 
Characteristics ;  and  supra,  this  section.  In  Eng- 
land. 

3.  No  Common-law  Crimes  Against  the  United 
States.  —  See  the  title  Common  Law,  vol.  6, 
p.  289. 

4.  Doctrine  that  Impeachment  Lies  Only  for 
Statutory  Crimes.  —  See  the  able  article  by  Prof. 
Dwighl  in  6  Am.  L.  Reg.  N.  S.  257. 

Two  of  the  ablest  of  the  early  commentators 
on  the  Constitution,  Justice  Slory  and  Mr. 
Rawle,  asserted  that  under  it  impeachment 
would  lie  for  any  common-law  crime,  but 
rested  their  opinion  on  the  ground  that 
common-law  crimes  existed  under  the  general 
government  and  were  subject  to  indictment 
and  trial  in  the  federal  courts.  Both  admitted 
that  if  there  was  no  federal  jurisdiction  over 
common-law  crimes,  impeachment  would  not 
lie  except  for  offenses  declared  to  be  crimes  by 
the  Constitution  or  by  statute.  Story  on  the 
Constitution,  798,  799;  Rawle  on  the  Con- 
stitution, 273. 

5.  Impeachment  and  Conviction  for  Offenses  Not 
Indictable  — See  Trial  of  Judge  Pickering, 
Annals  of  Congress;  2  Hildreth's  Hist.  518. 
See  the  comments  on  this  case  by  Kuchanan 
in  Peck's  Trial,  at  p.  428,  and  of  Nicholson  and 
Harper  in  2  Chase's  Trial  255,  341,  400. 

Among  the  charges  preferred  at  the  impeach- 
ment of  West  W.  Humphreys,  also  a  United 
States  district  judge,  were  those  of  advocating 
secession  and  neglecting  and  refusing  to  hold 
the  District  Court  of  the  United  States.  He 
was  convicted  on  both  charges.  Congressional 
Globe,  vols.  47.  48,  49,  37th  Congress,  2d  Ses- 
sion. 


6.  Articles  Charging  Offenses  Not  Indictable.  — 

See  Blount's  Trial,  Whart.  St.  Tr.  200. 

Samuel  Chase,  an  associate  justice  of  the 
Supreme  Court  of  the  United  States,  was  im- 
peached for  improper  and  arbitrary  conduct  in 
the  trial  of  cases,  but  he  was  not  charged  with 
any  indictable  offense.  Chase's  Trial,  by 
Smith  and  Lloyd. 

James  H.  Peck,  a  United  States  district 
judge,  was  impeached  for  wrongfully  impris- 
oning and  suspending  from  practice  an  attor- 
ney of  his  court,  for  an  alleged  contempt. 
Peck's  Trial,  by  Stansbury. 

See  articles  of  impeachment  against  Presi- 
dent Johnson,  2  Am.  L.  Rev.  551. 

7.  Impeachability  of  Offenses  Charged  Not  De- 
nied. —  In  Blount's  Case,  Whart.  St.  Jr.  200,  it 
was  held  that  Blount  was  not  a  civil  officer  of 
the  United  States,  and  therefore  was  not  sub- 
ject to  impeachment,  but  no  objection  was 
made  to  the  articles  of  impeachment  on  the 
ground  that  the  offenses  charged  therein  were 
not  impeachable. 

In  Peck's  Case  it  was  admitted  that  the  de- 
fendant would  be  liable  to  impeachment  under 
a  state  of  facts  that  would  not  render  him 
liable  to  indictment.  Peck's  Trial,  by  Stans- 
bury. 

At  the  trial  of  President  Johnson  the  de- 
fense was  rested  mainly  on  a  denial  of  the 
truth  of  the  allegations  contained  in  the  arti- 
cles of  impeachment,  and  on  the  contention 
that  the  President  had  not  been  guilty  of  any 
breach  of  official  trust  or  duty,  but  had  acted 
entirely  within  his  right  as  the  chief  executive 
officer  and  the  commander  in  chief  of  the 
army.  Johnson's  Trial,  2  Am.  L.  Rev. 
754- 

8.  Chase's  Trial,  by  Smith  and  Lloyd;  7 
Dane's  Abr.  364. 
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mere  mode  of  procedure  for  the  punishment  of  indictable  crimes ;  that  the 
phrase  "  high  crimes  and  misdemeanors"  is  to  be  taken,  not  in  its  common- 
law,  but  in  its  broader  parliamentary  sense,  and  is  to  be  interpreted  in  the 
light  of  parliamentary  usage;1  that  in  this  sense  it  includes  not  only  crimes 
for  which  an  indictment  may  be  brought,  but  grave  political  offenses,  corrup- 
tion, maladministration,  or  neglect  of  duty  involving  moral  turpitude,  arbi- 
trary and  oppressive  conduct,  and  even  gross  improprieties,  by  judges  and 
high  officers  of  state,  although  such  offenses  be  not  of  a  character  to  render 
the  offender  liable  to  an  indictment  either  at  common  law  or  under  any  stat- 
ute. Additional  weight  is  added  to  this  interpretation  of  the  Constitution  by 
the  opinions  of  eminent  writers  on  constitutional  and  parliamentary  law,2  and 
by  the  fact  that  some  of  the  most  distinguished  members  of  the  convention 
that  framed  it  have  thus  interpreted  it.3 

The  Provisions  of  Most  of  the  State  Constitutions  on  this  subject  closely  resemble 
that  of  the  Federal  Constitution,  and  the  cases  which  have  arisen  under 
them  tend  strongly  to  sustain  the  rule  that  impeachment  will  lie  for  many 
offenses  of  a  political  nature  for  which  an  indictment  cannot  be  brought.4 

The  Constitution  of  Alabama  is  more  specific  as  to  what  offenses  are  impeach- 
able than  are  the  constitutions  of  most  of  the  states.5 

VII.  Procedure.  —  In  the  United  States  the  mode  of  instituting  impeach- 
ment and  the  method  of  its  trial  are  in  most  respects  similar  to  the  English 


1.  As  has  been  previously  stated,  impeach- 
ment was  resorted  to  in  England  for  a  great 
variety  of  offenses  which  were  not  subject  to 
indictment.  See  supra,  this  section,  In  Eng- 
land. 

2.  Opinions  of  Writers  on  Constitutional  and 
Parliamentary  Law.  —  Cooley  on  Constitutional 
Law  159;  Curtis's  History  of  the  Constitution 
260.  See  also  Gelden's  Judicature  in  Parlia- 
ment 6;  article  by  Judge  Lawrence  in  6  Am. 
L.  Reg.  N.  S.  644. 

3.  Opinions  of  Framers  of  the  Constitution.  — 
See  4  Elliott's  Debate  380.  See  also  Debates 
of  the  Virginia  Convention  353;  Federalist, 
No.  66. 

4.  In  Pennsylvania,  where  the  cause  for 
impeachment  under  the  constitution  is  "  any 
misdemeanor  in  office  "  (art.  6,  §  3),  it  has  been 
held  that  a  presiding  judge  is  liable  to  im- 
peachment for  preventing  an  associate  judge 
from  delivering  his  opinion  to  a  grand  or  petit 
jury  upon  a  matter  before  the  court.  Addi- 
son's Trial.  It  had  previously  been  held  by 
the  Supreme  Court  that  the  offense  charged  in 
this  case  was  not  indictable  (Com.  v.  Addison, 
4  Dall.  (Pa.)  225).  and  the  defendant  main- 
tained that  he  could  not  be  impeached  for  any 
but  an  indictable  offense.  A  verdict  of  guilty 
was  reached  by  a  vote  of  twenty  to  four.  See 
also  Porter's  Trial  (Pa.)  61;  and  see  the  pro- 
ceedings of  the  General  Assembly  in  reference 
to  the  impeachment  of  three  judges  of  the  Su- 
preme Court  of  Pennsylvania,  in  a  note  to 
Respublica  v.  Oswald,  1  Dall.  (Pa.)  329,  1  Am. 
Dec.  246. 

Under  the  Constitution  of  Nebraska  the  only 
impeachable  offenses  are  misdemeanors  in 
office  and  drunkenness.  State  v.  Hill,  37  Neb. 
80;  State  v.  Hastings,  37  Neb.  96. 

In  Massachusetts,  where  the  constitution  (c.  I, 
§  2,  art.  8)  makes  "  misconduct  and  malad- 
ministration "  in  office  the  subject  of  impeach- 
ment, judges  and  justices  of  the  peace  have 
been  held  to  be  liable  to  impeachment  not  only 
for  common-law  and  statutory  crimes,  but  for 


corrupt  practices  and  wilful  violations  of  law, 
not  of  an  indictable  character.  Hunt's  Trial, 
7  Dane's  Abr.  352;  Prescott's  Trial,  by  Picker- 
ing and  Gardiner.  See  also  the  abstract  of  the 
other  impeachment  trials  in  Massachusetts  in 
the  appendix  to  Prescott's  Trial. 

In  New  York,  where  the  constitution  merely 
adopts  impeachment  without  specifying  the 
offenses  for  which  it  may  be  brought,  Judge 
Barnard,  a  justice  of  the  Supreme  Court,  was 
impeached  for,  and  found  guilty  of,  granting, 
contrary  to  law,  an  ex  parte  order  enjoining  a 
railroad  company  to  close  its  books  against  the 
transfer  of  certain  stocks;  malconduct  and 
corrupt  conduct  in  granting  injunction  orders 
and  appointing  receivers;  and  indecorous  and 
indecent  remarks  and  conduct  while  on  the 
bench.  Barnard's  Trial,  6  Alb.  L.  J.,  67,  79, 
130. 

Judges  Impeached  for  Refusing  to  Enforce  Un- 
constitutional Enactments.  —  In  the  latter  part 

of  the  eighteenth  century,  in  Rhode  Island,  and 
early  in  the  nineteenth  century,  in  Ohio,  while 
it  was  still  doubted  whether  the  courts  had 
power  tp  declare  legislative  enactments  uncon- 
stitutional, judges  were  impeached  for  refus- 
ing to  enforce  unconstitutional  enactments. 
Fortunately  both  cases  resulted  in  an  acquit- 
tal. 2  Arnold's  Hist,  of  Rhode  Island,  c.  24; 
Opinion  of  Chief  Justice  Hitchcock  on  the  con- 
stitutionality of  county  subscriptions  to  rail- 
road companies,  20  Ohio,  appendix,  p.  3;  5 
West.  L.  Month.  3;  Cooley's  Const.  Lim.  193, 
note. 

5.  The  Causes  for  Impeachment  under  the  Ala- 
bama Constitution,  art.  7,  §  1,  are  "  wilful 
neglect  of  duty,  corruption  in  office,  habitual 
drunkenness,  incompetency,  or  any  offense  in- 
volving moral  turpitude  while  in  office,  or 
committed  under  color  thereof,  or  connected 
therewith."  State  v.  Seawell,  64  Ala.  225; 
State  v.  Savage,  89  Ala.  1 ;  State  v.  Robinson, 
in  Ala.  482,  in  which  case  it  was  held  that 
habitual  drunkenness  as  a  ground  of  impeach- 
ment applies  alike  to  all  public  officers. 
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procedure  in  impeachment  trials.  It  will,  therefore,  be  sufficient  to  show  the 
mode  of  procedure  by  the  House  of  Representatives  and  Senate  of  the  United 
States,  and  to  indicate  in  the  notes  any  variation  from  this  in  the  procedure 
in  England  or  in  any  of  the  states.1  When  a  person  who  may  be  legally 
impeached  has  been  guilty  or  is  supposed  to  have  been  guilty  of  some 
impeachable  offense,  a  resolution  is  generally  brought  forward  by  a  member 
of  the  House  of  Representatives  to  impeach  the  party,  or  for  a  committee  of 
inquiry.  The  resolution  or  report  of  the  committee  is  voted  upon,  and  if  the 
House  votes  to  impeach,  a  committee  is  appointed  to  draw  up  articles  of 
impeachment,  and  announcement  is  made  to  the  Senate  by  committee  that 
the  House  has  impeached  the  accused  and  will  in  due  time  exhibit  articles  of 
impeachment  against  him.  The  House  then  agrees  upon  and  adopts  articles 
of  impeachment,2  and  appoints  managers  to  prosecute  the  impeachment,3 
and  the  managers  present  the  articles  of  impeachment  to  the  Senate.4  Before 
the  Senate  proceeds  to  the  consideration  of  the  articles  presented,  the  sena- 
tors are  sworn  to  do  justice  according  to  the  Constitution  and  laws.5  When 
the  President  of  the  United  States  is  impeached,  the  chief  justice  of  the 
United  States  presides.6    After  the  organization  of  the  Senate  as  a  court  of 


1.  As  Has  Been  Shown,  the  Constitutions  of  a 
Few  of  the  States  provide  for  the  trial  of  im- 
peachments by  the  ordinary  courts  of  law,  or 
by  the  Supreme  Court  of  the  state.  See  supra, 
this  title,  By  Whom  Brought  and  by  Whom 
Tried —  In  the  United  States. 

In  Nebraska  the  constitutional  provision  (art. 
3,  §  *4)  giving  '°  tne  Supreme  Court  the 
power  to  try  impeachments  has  been  held  not 
to  have  conferred  upon  that  court  any  of  the 
political  functions  which  the  Senate  exercised 
as  a  court  of  impeachment,  under  the  former 
constitution,  but  to  have  been  intended  to  in- 
sure a  strictly  judicial  investigation  according 
to  judicial  methods.  State  v.  Hastings,  37 
Neb.  96. 

2.  Requisites  of  the  Articles  of  Impeachment.  — 

The  articles  of  impeachment  need  not  pursue 
the  strict  forms  of  law.  Com.  Dig.,  tit.  Par- 
liament, L  21;  Rex  v.  Sacheverell,  15  How. 
St.  Tr.  466.  But  there  must  be  a  sufficient 
statement  to  enable  the  accused  to  plead.  Per 
Finch,  6  How.  St.  Tr.  354. 

Under  the  Code  of  Alabama  (1896,  §  4887), 
which  requires  the  attorney-general  to  insti- 
tute proceedings  before  the  Supreme  Court  to 
impeach  certain  officers  "  when  it  appears  from 
the  report  of  any  grand  jury  that  any  such  offi- 
cer ought  to  be  removed  from  office  for  any 
cause  mentioned  in  "  section  4864  of  the  code, 
the  information  presented  by  the  attorney-gen- 
eral, if  it  refers  lo  the  report  of  a  grand  jury, 
and  is  accompanied  by  it,  as  the  authorization, 
is  prima  facie  sufficient  to  uphold  the  proceed- 
ing, without  the  contents  of  the  report  being 
specifically  set  forth  in  the  information  itself. 
Slate  v.  Savage,  89  Ala.  1. 

3.  The  Procedure  in  the  House  of  Commons  in  the 
Institution  of  an  Impeachment  is  substantially 
similar  to  that  in  the  House  of  Representa- 
tives. Com.  Dig.,  tit.  Parliament,  L  19,  20; 
2  Lord  Colchester's  Diarv  65. 

4.  In  his  letter  to  the  Senate  in  reference  to 
the  trial  of  President  Johnson,  Chief  Justice 
Chase  contended  that  the  organization  of  the 
Senate  as  a  court  of  impeachment,  under 
the  Constitution,  should  precede  the  actual 
announcement  of  the  impeachment  on  the  part 
of  the  House,  and  that  articles  of  impeach- 


ment should  be  presented  only  to  a  court  of 
impeachment.    Johnson's   Trial,    2   Am.  L. 

Rev.  556. 

In  England  the  House  of  Commons  is  the 
judge  of  the  proper  time  for  presenting  the 
articles  of  impeachment;  but  the  House  of 
Lords  has  claimed  a  power  to  limit  the  time. 
Com.  Dig.,  tit.  Parliament,  L  21. 

Right  to  Amend  Articles  or  to  Present  Addi- 
tional Ones.  —  After  the  articles  of  impeach- 
ment have  been  presented  to  the  Senate  (or 
in  England  to  the  House  of  Lords),  the  House 
of  Representatives  (or  in  England  the  House  of 
Commons)  can  adopt  and  present  additional 
or  amended  articles  or  specifications.  Com. 
Dig.,  tit.  Parliament,  L  20;  State  v.  Lease,  37 
Neb.  94,  40  Am.  St.  Rep.  474. 

But  this  right  is  exclusive  in  the  House  of 
Representatives.  The  committee  or  managers 
of  impeachment  cannot  change  in  any  mate- 
rial matter  the  specifications  contained  in  the 
articles  of  impeachment,  nor  can  the  power  to 
do  so  be  delegated  to  them.  State  z\  Leese, 
37  Neb.  94,  40  Am.  St.  Rep.  474. 

5.  The  Constitution  of  Kansas  is  silent  as  to 
when  the  Senate  shall  sit  for  the  purpose  of 
impeachment,  and  as  to  how  the  ttial  shall  be 
conducted,  except  in  declaring  that  the  sena- 
tors shall  be  sworn  when  sitting  for  that  pur- 
pose; and  it  has  been  held  that  in  the  absence 
of  express  provision  the  common  law  will 
regulate,  interpret,  and  control  the  powers 
and  duties  of  the  court  of  impeachment,  as  far 
as  the  trial  and  proceedings  arc  concerned. 
State  v.  Hillyer,  2  Kan.  17. 

6.  See  supra,  this  title,  By  Whom  Brought 
and  by  Whom  Tried — In  the  United  States. 

In  England  the  lord  chancellor  or  speaker  of 
the  Lords  presides,  except  when  a  peer  is  tried, 
when,  ordinarily,  the  high  steward  presides. 
2  Lord  Colchester's  Diary  65;  and  see  supra, 
this  title,  By  Whom  Brought  and  by  Whom 
Tried  —  In  England. 

Court  Cannot  Make  Rules  until  Chief  Justice  Has 
Taken  His  Place.  —  U  pon  the  trial  of  nn  im- 
peachment against  the  President  of  the  United 
States  the  Senate  docs  not  become  a  court  of 
impeachment,  capable  of  making  rules,  until 
the  chief  justice  of  the  Supreme  Court  has 
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impeachment,  process  is  issued  summoning  the  accused  to  appear  upon  a  day 
named  to  answer  to  the  articles  of  impeachment.  On  the  return  day  of  the 
process,  the  Senate  having  convened  as  a  court  of  impeachment,  the  accused 
is  called  to  appear  and  answer.  If  he  appears  in  person  or  by  attorney  and 
files  his  answer,  the  parties  are  then  required  to  form  an  issue,  and  a  day  is 
fixed  for  the  trial.  If  on  the  return  day  the  accused  fails  to  appear,  or 
appearing  fails  to  file  his  answer,  the  Senate  may  proceed  ex  parte,  as  upon  a 
plea  of  not  guilty.1  If  a  plea  of  guilty  be  entered,  judgment  may  be  entered 
thereon  without  further  proceedings.  At  the  trial  counsel  are  admitted  to 
appear  and  defend  the  accused.2  In  the  conduct  of  the  trial  the  practice  is 
similar  in  nearly  all  respects  to  the  practice  in  trials  before  the  ordinary  courts 
of  law.3  On  the  final  question  whether  the  impeachment  is  sustained,  the 
yeas  and  nays  are  taken  on  each  article  of  impeachment  separately.  If  the 
impeachment,  upon  any  of  the  articles  presented,  is  not  sustained,  a  judg- 
ment of  acquittal  is  entered;  but  if  a  conviction  results  upon  any  of  the  arti- 
cles, the  Senate  proceeds  to  pronounce  judgment,4  and  a  certified  copy  of 
such  judgment  is  deposited  in  the  office  of  the  secretary  of  state.5 

VIII.  Rules  of  Evidence.  —  On  trials  of  impeachments  the  rules  of  evi- 
dence are  the  same  as  prevail  in  criminal  trials  before  the  ordinary  courts  of 
law.6    The  same  quantum  of  proof  is  required  to  warrant  a  conviction ;  hence 


taken  his  place  as  presiding  officer.  Johnson's 
Trial,  2  Am.  L.  Rev.  549. 

1.  But  the  Senate  May  Give  to  the  Accused  Ad- 
ditional Time  within  which  to  file  his  answer. 
Thus,  in  the  case  of  Andrew  Johnson,  the  ac- 
cused appeared  by  his  counsel  on  the  return 
day  of  the  summons,  and  asked  for  forty  days 
in  which  to  prepare  and  file  his  answer.  He 
was  ordered  to  file  his  answer  in  ten  days. 
Johnson's  Trial,  2  Am.  L.  Rev.  549. 

2.  In  England,  also,  counsel  are  permitted  to 
appear  for  the  accused,,  though  formerly  in 
cases  of  impeachment  for  treason  or  felony  it 
was  discretionary  with  the  House  of  Lords 
whether  counsel  should  be  allowed.  See  stat- 
ute of  20  Geo.  II.,  c.  30;  Com.  Dig.,  tit.  Par- 
liament, L  27. 

3.  How  Questions  of  Practice  and  Evidence  Are 
Decided.  —  The  presiding  officer  directs  all  the 
forms  of  proceeding  not  otherwise  provided 
for,  and  such  officer  may  rule  all  questions  of 
evidence  and  incidental  questions,  which  rul- 
ing will  stand  as  the  judgment  of  the  Senate, 
unless  some  member  of  the  Senate  asks  that  a 
formai  vote  be  taken  thereon,  in  which  case  it 
will  be  submitted  to  the  Senate  for  decision; 
or  the  presiding  officer  may,  at  his  option,  in 
the  first  instance,  submit  any  such  question  10 
a  vote  of  the  members  of  the  Senate.  John- 
son's Trial,  2  Am.  L.  Rev.  558,  748. 

How  Motions  Addressed  —  May  Be  Required  to 
Be  in  Writing.  —  All  motions  made  by  the  par- 
ties or  their  counsel  are  addressed  to  the 
presiding  officer;  and  if  he,  or  any  senator, 
require  it,  they  must  be  committed  to  writing, 
and  read  at  the  secretary's  table.  Johnson's 
Trial,  2  Am.  L.  Rev.  559. 

The  Case  on  Each  Side  Is  Opened  by  One  Person. 
—  Johnson's  Trial,  2  Am.  L.  Rev.  559. 

Examination  and  Cross-examination  of  Wit- 
nesses.—  Witnesses  are  examined  by  one  per- 
son on  behalf  of  the  party  producing  them, 
and  then  cross-examined  by  one  person  on  the 
other  side.  Johnson's  Trial,  2  Am.  L.  Rev. 
559- 

The   Constitution  of  Alabama,  art.  1,  §  7, 
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guarantees  to  the  accused  in  all  criminal 
prosecutions  the  right  "  to  be  confronted  by 
the  witnesses  against  him."  This  provision 
applies  to  impeachments,  and  provisions  of  an 
impeachment  law  requiring  the  taking  of  tes- 
timony by  examiners  not  in  the  presence  of 
the  court  violate  this  constitutional  right  of 
the  accused.    State  v.  Buckley,  54  Ala.  599. 

If  a  Senator  Is  Called  as  a  Witness  he  is  sworn, 
and  gives  his  testimony  standing  in  his  place. 
Johnson's  Trial,  2  Am.  L.  Rev.  559. 

How  Question  or  Motion  by  Senator  Must  Be 
Put.  —  If  a  senator  wishes  a  question  to  be  put 
to  a  witness,  or  to  offer  a  motion  or  order  (ex- 
cept a  motion  to  adjourn),  it  must  be  reduced 
to  writing  and  put  by  the  presiding  officer. 
Johnson's  Trial,  2  Am.  L.  Rev.  559. 

The  Final  Argument  on  the  Merits  may  be 
made  by  two  persons  on  each  side  (unless 
otherwise  ordered  by  the  Senate,  upon  applica- 
tion for  that  purpose),  and  the  argument  is 
opened  and  closed  on  the  part  of  the  House  of 
Representatives.  Johnson's  Trial,  2  Am.  L. 
Rev.  559. 

4.  In  England,  if  a  verdict  of  guilty  is 
reached,  the  Lords  agree  upon  a  judgment, 
but  they  do  not  pronounce  it  until  the  Com- 
mons demand  it.  See  infra,  this  title.  Requi- 
sites of  Valid  Verdict  and  Judgment. 

5.  Procedure  in  Institution  and  Trial  of  Im- 
peachment.—  Chase's  Trial,  by  Smith  and 
Lloyd;  Peck's  Trial,  by  Stansbury;  Proceed- 
ings Against  Judge  Humphreys,  Congres- 
sional Globe,  pt.  4,  3d  sess.  32d  Congress,  2942- 
2953;  Johnson's  Trial,  5  et  sea.,  2  Am.  L. 
Rev.  547,  557,  747-754;  Congressional  Globe, 
pt.  5,  supplement  40th  Congress,  2d  session; 
2  Story  on  the  Constitution,  805-810;  Cush- 
ing's  Law  and  Practice  of  Legislative  Assem- 
blies, §§  2535-2570.  As  to  the  requisites  of 
a  valid  verdict  and  judgment,  see  infra,  this 
title,  Requisites  of  Valid  Verdict  and  Judgment. 

6.  Same  Rules  of  Evidence  as  in  Ordinary  Crimi- 
nal Trials.  —  4  Hatsell's  Precedents  153;  Story 
on  the  Constitution,  §  798;  Cushing's  Law 
and  Practice  of  Legislative  Assemblies,  §  2569; 
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the  guilt  of  the  accused  must  be  established  beyond  a  reasonable  doubt.1 

IX.  Requisites  of  Valid  Verdict  and  Judgment  —  1.  In  England  —  Majority 
Render  Verdict.  —  On  the  trial  of  an  impeachment  by  the  House  of  Lords,  a 
majority  may  render  a  valid  verdict,  provided  at  least  twelve  peers  be  present 
and  concur  in  it.a 

Judgment  Cannot  Be  Rendered  Before  Commons  Demand  It.  —  When  the  impeachment 
is  prosecuted  by  the  Commons,  judgment  cannot  be  rendered  on  the  verdict 
before  the  Commons  demand  it.  If  they  refrain  from  this  demand,  their  action 
is  equivalent  to  a  pardon.3 

Form  of  Judgment  —  Must  Not  Omit  Anything  Material.  —  The  judgment,  when  ren- 
dered, need  not  follow  the  form  of  a  judgment  at  common  law  for  the  same 
offense,  but  it  must  not  omit  anything  material.4 

2.  In  the  United  States.  —  The  Constitution  of  the  United  States  provides 
in  reference  to  impeachment  that  "  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  [of  the  Senate]  present."5  The 
question  has  been  raised  whether,  under  this  provision,  a  jurisdictional  ques- 
tion can  be  decided  against  the  accused  by  a  majority  of  less  than  two-thirds, 
but  it  has  not  been  satisfactorily  determined.6 

Under  the  Constitutions  of  Some  of  the  States,  a  concurrence  of  two-thirds  of  the 
senators  elected  is  essential  to  a  conviction.7 

X.  Effect  of  Adjournment  of  Session  or  Term.  —  When  acting  as  a 
court  of  impeachment,,  the  Senate,  like  any  other  judicial  tribunal,  does  not 
die  or  cease  to  exist  with  the  adjournment  of  the  session  or  term.  All  cases 
of  impeachment  pending  and  undisposed  of  at  the  time  of  the  adjournment 
remain  upon  its  calendar  or  docket  until  the  Senate  sitting  as  a  court  enters 
an  order  finally  disposing  of  each  case;  and  the  fact  that  there  is  a  change  in 
the  individual  membership  of  the  Senate  between  sessions  or  terms  does  not 
destroy  the  court  or  affect  its  functions  in  any  way.8 

XI.  Arrest.  —  In  England,  when  a  commoner  is  impeached  for  any  offense, 
he  may  be  arrested  and  delivered  to  the  custody  of  the  black  rod,  or  be 
required  to  give  security  for  his  appearance  at  the  trial.9  A  peer  cannot  be 
arrested  except  for  a  capital  offense.10  The  House  of  Lords,  if  the  case 
justifies  it,  may  admit  the  prisoner  to  bail.11 

In  the  United  states,  as  has  been  stated,  the  person  impeached  is  summoned  to 
appear  and  answer  the  articles  of  impeachment,  and  if  he  does  not  do  so  the 
trial  nevertheless  proceeds  ex  parte,  and  judgment  is  rendered.1'2  The  pen- 
State  v.  Buckley,  54  Ala.  599;  State  v.  Hast-  Una.  State  v.  Hillyer,  2  Kan.  17.  State  v. 
'ngs,  37  Neb.  96.  O'Driscoll,  3  Hrev.  (S.  Car.)  526. 

1.  State  v.  Tally,  102  Ala.  25;  State  v.  Rob-  8.  Adjournment  of  Session  or  Term.  —  Matter 
inson,  in  Ala.  482;  State  v.  Hastings,  37  Neb.      of  Executive  Communication,  14  Fla.  289. 

96;  Belknap's  Trial;  Trial  of  Judge  Bar-  Under  the  Constitution  and  Laws  of  Kansas 
nard.  (Const.,  art.  2,  §  10;  Gen.  Stat.  1897,  c.  6, 

2.  In  England  Verdict  by  Majority. — Com.  t;  22),  the  Senate,  when  acting  as  a  court  of 
Dig.,  tit.  Parliament.  L  17.  impeachment,  may,  with  the  consent  of  the 

3.  Judgment  Must  Be  Demanded  by  the  Com-  House,  adjourn  to  any  period  during  their 
mons.  —  Com.  Dig.,  tit.  Parliament,  L  40;  term  of  office  not  beyond  the  next  regular 
Strafford's  Case,  2  Commons  Journal  105;  meeting  of  the  legislature,  whether  the  House 
Prof.  Dwight,  in  6  Am.  L.  Keg.  N.  S.  281;  be  in  session  or  not  at  such  time,  and  at  such 
State  v.  Hillyer,  2  Kan.  17.  adjourned  session  its  judicial  acts  as  a  court 

The  House  of  Commons  Has  a  Right  to  Be  Pros-  of  impeachment  will  be  valid  and  conclusive, 
ent  at  the  trial  of  an  impeachment,  that  every  Stale  v.  Hillyer,  2  Kan.  17. 
member  may  satisfy  his  conscience  whether  9.  Person  Impeached  May  Be  Arrested  or  Ro 
he  will  give  his  vote  to  demand  judgment.  quired  to  Give  Security.  —  Com.  Dig.,  tit.  Par- 
Corn.  Dig.,  tit.  Parliament,  L  40;  Strafford's  liament.  I.  22;  4  Hatsell's  Prcc.  256. 
Case,  2  Commons  Journal  105;  State  v.  Hill-  10.  Peer  Can  Be  Arrested  Only  for  Capital  Offense, 
yer.  2  Kan.  17.  —  Com.  Dig.,  tit.  Parliament,  L  22;  14  How. 

4.  Com.  Dig.,  tit.  Parliament,  L  43.  St.  Tr.  240,  287;  15  How.  St.  Tr.  806;  15  How. 

5.  Const.  U.  S.,  art.  1,  55  3,  cl.  6.  St.  Tr.  1170. 

6.  Decision  Against  Accused  on  Question  of  11.  Bail.  —  Com.  Dig.,  lit.  Parliament,  L  22; 
Jurisdiction.  —  Sec  Belknap's  Trial,  3  Cent.  I..  4  How.  St.  Tr.  56,  82;  15  How.  St.  Tr.  20; 
J.  507.  Sacheverell'a  Case,  4  Hatscll  265. 

7.  This  is  so  in  Kansas  and  in  South  Caro-         12.  Sec  supra,  this  title,  Procedure. 
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alty  upon  conviction,  extending  only  to  removal  from  and  disqualification 
to  hold  office,1  does  not  require  the  presence  of  the  person  convicted  for 
its  administration.     Therefore,  arrest  is  unnecessary,  and  it  has  not  been 

resorted  to. 

XII.  Suspension  from  Office.  —  in  England  the  House  of  Commons  has, 
upon  impeaching  one  of  its  own  members,  suspended  him  during  the  period 
of  the  trial.*  But  the  Commons  have  never  attempted,  upon  an  impeach- 
ment, to  suspend  from  office  a  member  of  the  House  of  Lords,  or  an  admin- 
istrative or  judicial  officer.  They  have,  in  cases  of  impeachment  of  officers 
removable  at  the  king's  pleasure,  asked  the  Lords  to  concur  with  them  in 
addressing  the  king,  to  remove  or  suspend  the  officer  impeached,3  but  further 
than  this  they  have  never  attempted  to  go.  When  a  member  of  the  House 
of  Lords  is  impeached  for  a  misdemeanor,  he  may  continue  in  his  place  and 
may  vote  upon  all  matters  before  the  House,  except  those  relating  to  his  own 
trial;4  but  when  he  is  charged  with  a  capital  offense  he  may  be  arrested  and 
imprisoned.5 

In  the  Constitution  of  the  United  States  there  is  no  language  expressly  conferring 
the  power  to  suspend  an  impeached  officer  before  conviction,  and  neither  the 
House  of  Representatives  nor  the  Senate  has  ever  attempted  to  exercise  such 
power. 

Under  Some  of  the  State  Constitutions  impeachment  disqualifies  an  officer  from  per- 
forming his  official  duties  until  he  shall  have  been  acquitted.6 

XIII.  Punishment.  —  in  England,  when  a  person  is  impeached  and  con- 
victed, any  penalty  known  to  the  law  may  be  inflicted  upon  him,  even  to  the 
deprivation  of  life,  the  character  and  extent  of  the  punishment  being  within 
the  discretion  of  the  House  of  Lords.7 

In  the  United  states,  under  the  federal  and  state  constitutions,  judgment  in 
cases  of  impeachment  cannot  extend  further  than  to  removal  from  and 
disqualification  to  hold  office.8 

XIV.  Pardon.  —  In  England,  by  statute,9  no  pardon  under  the  great  seal 
is  pleadable  to  an  impeachment  by  the  Commons  in  Parliament; 10  but  an  act 
of  pardon  may  be  pleaded.11  After  judgment,  the  crown  may  grant  a  full 
pardon  except  in  capital  cases.  In  capital  cases  it  may  remit  all  the  parts  of 
the  judgment  except  the  capital  punishment  itself.18 

The  Constitution  of  the  United  States  provides  that  the  President  "  shall  have 
power  to  grant  reprieves  and  pardons  for  offenses  against  the  United  States, 
except  in  cases  of  impeachment."  13 

1.  See  infra,  this  title,  Punishment.  8.  What  Punishment  May  Be  Inflicted  in  the 

2.  Suspension.  —  Penn's  Trial,  6  How.  St.  United  States.  —  Const.  U.S.,  art.  1,  §  3,  cl.  7; 
Tr.  872.  Hiss  v.  Bartlett,  3  Gray  (Mass.)  468,  63  Am. 

3.  4  Hatsell  129;  Scroggs's  Trial,  4  Hatsell  Dec.  768;  State  v.  Hill,  37  Neb.  80;  Barker  v. 
156.  8  How.  St.  Tr.  213.  People,  3  Cow.  (N.  Y.)  686,  15  Am.  Dec.  322. 

4.  Com.  Dig.,  tit.  Parliament,  L  22;  Twelve  Under  the  Constitution  of  Alabama,  art.  7,  §  4, 
Bishops'  Case,  4  Hatsell  151.  penalties  in  cases  of  impeachment  "  shall  not 

5.  See  supra,  this  title,  Arrest.  extend  beyond  removal  from  office,  and  dis- 

6.  Under  the  Constitution  of  Nebraska  impeach-  qualification  from  holding  office  under  the 
ment  has  this  result.  Const.  1875,  art.  3,  §  14.  authority  of  this  state,  for  the  term  for  which 
See  Opinion  of  Judges,  3  Neb.  463.  he  [the  officer  impeached]  was  elected  or  ap- 

In  Florida,  under  the  present  constitution,  im-  pointed."    State  v.  Buckley,  54  Ala.  599. 
peachment  disqualifies  the  governor  from  per-         9.  12  &  13  Wm.  III.,  c.  2,  §  3. 
forming  his  official  duties.    Const.  1885,  art.  4,        10.  Pardon  under  Great  Seal  Not  Pleadable  to  Im- 

§  19.    This  was  also  the  case  in  this  state  peachment.  — 4  Black.  Com.   261,  399;  Com. 

under  the  former  constitution.    Matter  of  Ex-  Dig.,  tit.  Parliament,  L  45;  Reg.  v.  Boyes,  I 

ecutive  Communication,  14  Fla.  289.  B.  &  S.  311,  101  E.  C.  L.  311. 

7.  Character  and  Extent  of  Punishment  in  Eng-  11.  Act  of  Pardon  May  Be  Pleaded  to  Impeach- 
land.  —  Com.  Dig.,  tit.  Parliament,  L  44;  1  ment. —  Com.  Dig.,  tit.  Parliament,  L  46. 
Bishop's  N.  Crim.  Law,  §  463;  May's  Pari.  12.  Power  of  Crown  to  Pardon  After  Judgment. — 
Law  (2d  ed.)  474-476;  Story  on  the  Constitu-  Com.  Dig.,  tit.  Parliament,  L  45;  4  Black, 
tion,  §  784;  Judge  Lawrence  in  6  Am.  L.  Com.  400.  See  also  Reg.  v.  Boyes,  I  B.  &  S. 
Reg.  N.  S.  643;   State  v.  Buckley,  54  Ala.  311,  101  E.  C.  L.  311. 

599.  13.  Const.  U.  S.,  art.  2,  §  2,  cl.  r. 
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Most  of  the  State  Constitutions  except  cases  of  impeachment  from  the  pardoning 
power.1 

XV.  Impeachment  and  Indictment  Concurrent  Proceedings.  —  At  common 

Law  a  person  may  be  impeached  for  a  crime  although  he  has  already  been 
indicted  for  the  same  crime,  and  the  impeachment  trial  may  proceed  not- 
withstanding the  indictment.'2  On  the  other  hand,  it  has  been  held  that  a 
judgment  on  an  impeachment  is  no  answer  to  an  indictment  in  the  King's 
Bench.3 

Express  Constitutional  Provisions. — The  Constitution  of  the  United  States  and 
some  of  the  state  constitutions  expressly  provide  that  a  person  convicted 
upon  an  impeachment  shall  be  liable  to  indictment,  trial,  and  punishment 
according  to  law.4 


IMPEACHMENT  OF  WASTE.  —  See  the  title  Waste. 
IMPEDE  —  IMPEDIMENT.  —  See  note  5. 

IMPEDING  JUSTICE.  —  See  HINDER,  ante ;  and  the  references  there 
given. 

IMPEDING  NAVIGATION.  —  See  the  title  Navigable  Waters. 
IMPERFECT. —  See  Peri  1  r. 
IMPENDING.  —  See  note  6. 

IMPERCEPTIBLE.  —  See  the  title  ACCRETION,  vol.  1,  p.  467. 

IMPERTINENCE.  (See  also  IMMATERIAL,  ante;  and  see  Encyc.  OF  PL. 
and  Pr.,  title  Scandal  and  Impertinence.)  —  Facts  not  material  to  a 
decision  are  impertinent,  and  the  best  test  by  which  to  ascertain  whether 
matter  is  impertinent  is  to  try  whether  the  subject  of  the  allegation  could  be 
put  in  issue  and  would  be  matter  admissible  in  evidence  between  the  parties.7 


1.  See  the  constitutions  of  the  several  states, 
and  see  the  title  Pardon. 

2.  Indictment  No  Bar  to  Impeachment.  —  Staf- 
ford's Trial,  7  How.  St.  Tr.  1297. 

3.  Judgment  on  Impeachment  No  Answer  to  In- 
dictment.—  Fitzharris's  Case,  6  Am.  L.  Reg. 
N.  S.  262,  644. 

4.  Constitutional  Provisions.  —  Const.  U.  S., 
art.  t,  %  3,  cl.  7;  Hiss  v.  Bartlett,  3  Gray 
(Mass.)  468,  63  Am.  Dec.  76S;  Barker  v.  People, 
3  Cow.  (N.  Y.)  686,  15  Am.  Dec.  322. 

6.  Impede  and  Obstruct.  (See  also  Obstruct.) 
—  By  a  lease  of  a  quarry  it  was  provided  that 
the  "  strippings  "  should  be  deposited  on  the 
bottom,  unless  it  could  not  be  done  without 
obstructing  the  working  of  the  quarry.  The 
court  said:  "But  the  deposition  read  to  con- 
tradict it  [an  answer  denying  that  access  to 
the  quarry  was  obstructed],  if  it  could  be  ad- 
mitted, only  says  that  the  deposit  impedes  the 
ingress  and  egress,  not  that  it  obstructs  it;  any 
deposii  would  pievent  passing  over  the  spot 
where  it  was  made,  but  if  sufficient  room  was 
provided  to  pass  in  and  out  of  the  quarry,  the 
access  is  not  obstructed;  which  word  does  noi 
include  '  made  a  little  more  inconvenient.'  " 
Keeler  v.  Green,  21  N.  J.  Eq.  30. 

"  The  word  Impediment  is  almost  synony- 
mous with  'obstruction,'  except  that  it  is 
seldom,  if  ever,  used  to  signify  an  entire  block- 
ing up  of  the  way.  It  is  an  obstacle,  not  an 
impassable  barrier."  Com.  v.  Erie,  etc.,  R. 
Co.,  27  Pa.  St.  355.  This  was  upon  the  con- 
struction of  a  charter  providing  that  a  railroad 
should  be  constructed  so  as  not  to  obstruct  or 
impede  the  free  use  of  any  public  street. 

Impediment  to  Registration.  1  Sec  also  the  title 
Recording  Acts.)  —  A  statute  provided  that 


in  case  the  devisee  of  lands  was  disabled  from 
registering  the  will  by  reason  of  a  contest 
or  other  inevitable  difficulty  the  registration 
might  be  made  within  the  space  of  twelve 
months  next  after  the  removal  of  the  impedi- 
ment. In  construing  this  provision  the  court 
said:  "  The  words  used  bv  the  legislature  are 
'  inevitable  difficulty  '  and  impediment.  By 
these,  I  think,  must  be  meant  something  less 
than  an  absolute  impossibility;  and  if  so.it 
appears  to  me  that  it  would  be  difficult  to  con- 
ceive a  case  in  which  the  circumstances  and 
facts  would  present  an  inevitable  difficulty 
if  they  did  not  do  so  in  the  present  case." 
O'Neill  v.  Owen,  17  Ont.  540.  See  also  Mc- 
Leod  v.  Truax,  5  U.  C.  Q.  B.  O.  S.  455;  Man- 
deville  v.  Nicholl,  16  U.  C.  Q.  B.  609;  Re 
Davis,  27  Grant  Ch.  (U.  C.)  199. 

6.  Impending.  —  "  impending  denoies  that 
something  hangs  suspended  over  us  and  may 
so  remain  indefinitely."  Eckhardt  Buffalo, 
19  N.  Y.  App.  Div.  12.  This  case  was  upon 
the  construction  of  a  statute  conferring  ex- 
traordinary powers  upon  a  health  officer  in 
case  of  impending  pestilence. 

A  legal  proceeding  is  said  lo  be  impending 
when  a  recourse  to  it  is  prcssingly  necessary 
in  order  to  ascertain  a  right  or  status.  Grim- 
ston  v.  Turner,  18  W.  R.  724;  Stroud.  Jud. 
Diet. 

7.  Woods  v.  Morrell,  1  Johns.  Ch.  (N.  Y.) 
106;  Harrison  v.  Perea.  168  U.  S.  318. 

It  is  also  said  that  Impertinence  is  the  in- 
troduction of  any  matters  in  a  bill,  answer,  or 
other  pleading  in  the  suit,  which  are  not  prop- 
erly before  the  court  for  decision  ai  any  par- 
ticular stage  of  the  suit.  Wood  v.  Mann,  1 
Sumn.  (U.  S.)  578,  30  Fed.  Cas.  No.  17,952. 
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IMPLEAD.  —  To  implead  means  to  sue  or  prosecute  by  due  process  of  law.* 

IMPLEMENT.  (See  also  the  titles  EXEMPTIONS  (FROM  EXECUTION),  vol. 
12,  p.  i  iS  ;  GAMING,  vol.  14,  p.  684;  and  see  TOOLS.)  —  Implements  are  denned 
to  be  "things  necessary  to  any  trade,  without  which  the  work  cannot  be 
performed."  * 

IMPLICATION.  —  See  note  3. 

IMPLIED.  —  See  note  4. 


1.  Implead.  —  Turner  v.  Roby,  3  N.  Y.  195; 
People  v.  Clarke,  9  N.  Y.  368.  See  also  Bell 
7:  Bell,  9  Watts  (Pa.)  47. 

Although  the  first  process  in  the  Marine 
Court  is  by  summons  or  warrant,  it  does  not 
follow  from  this  that  such  process  may  not  be 
founded  upon  a  plaint  previously  filed.  But 
if  otherwise,  then  the  words  "  levied  his  cer- 
tain plaint  "  are  lo  be  taken  as  tantamount  to 
"  commenced  his  suit,"  or  "  impleaded  the 
defendant,"  eitherof  which  would  be  sufficient, 
prima  facie,  to  show  that  the  court  had  juris- 
diction over  the  defendant's  person.  Bennet 
v.  Moody,  2  Hall  (N.  Y.)  471. 

2.  Stemmer  v.  Scottish  Ins.  Co.,  33  Oregon 
65.  And  in  thai  case  it  was  held  that  the  sta- 
tionery and  boxes  of  a  glove  manufacturer 
were  not  included  in  the  term  "  all  other  kinds 
of  implements  of  trade,"  as  used  in  submis- 
sion to  arbitrators  on  the  q  uestion  of  loss  under 
an  insurance  policy. 

In  Talcott  v.  Meigs,  64  Conn.  58,  it  was  said 
that  the  term  implements  is  defined  "as  sig- 
nifying '  things  tending  to  the  necessary  use 
of  any  trade  or  furniture  of  household,'  and 
Bouvier's  Law  Dictionary  gives  it  as  mean- 
ing '  such  things  as  are  used  or  employed  for 
a  trade  or  furniture  of  a  house.'  " 

Compared  with  Tools. —  In  Matter  of  Mc- 
Manus,  87  Cal.  294,  the  court  said:  "  It 
is  difficult  to  define  accurately  the  word 
implements,  and  the  courts,  so  far  as  we  are 
advised,  have  never  attempted  to  define  it. 
Webster  gives  as  the  meaning  of  the  word, 
1  whatever  may  supply  a  want;  especially  an 
instrument  or  utensil  as  supplying  a  requisite 
to  ,an  end;  as,  the  implements  of  trade,  of 
husbandry,  or  of  war.'  And  '  utensil  '  he  de- 
fines as  '  that  which  is  used;  an  instrument; 
an  implement;  especially  an  instrument  or 
vessel  used  in  a  kitchen,  or  in  domestic  and 
farming  business.'  By  the  courts  these 
words  are  accorded  a  broad  signification,  and 
under  them  many  things  have  been  exempted 
which  are  not  tools." 

Examples.  —  Gamecocks  are  not  implements 
of  gaming,  within  the  meaning  of  an  act 
authorizing  the  seizure  of  such  implements. 
The  term  is  here  synonymous  with  "  ap- 
paratus," used  in  the  same  act.  Coolidge  v. 
Choate,  11  Met.  (Mass.)  79. 

The  words  "  the  proper  tools  or  implements 
of  a  farmer  "  include  only  the  ordinary  and 
usual  tools  of  husbandry,  and  do  not  extend 
to  a  threshing  machine  owned  by  the  farmer, 
and  used  to  thresh  his  own  grain,  and  that  of 
others  for  hire.    Meyer  v.  Meyer,  23  Iowa  375. 

Sprags  or  props  used  in  a  mine  are  not  tools 
or  implements  used  by  a  miner  in  his  occupa- 
tion.   Cutts  v.  Ward,  L.  R.  2  Q.  B.  364. 

Binding  Twine. —  In  Davis  v.  Anchor  Mut.  F. 
Ins.  Co.,  96  Iowa  70,  where  a  policy  of  insur- 
ance was  taken  out  on  implements,  including 


binders  and  "  all  such  goods,  not  more  hazard- 
ous, kepi  forsale  in  a  general  implement  store, ': 
it  was  held  that  binding  twine  was  included. 

Safe.  (See  also  the  title  Exemptions  (from 
Execution),  vol.  12,  p.  118.)  —  A  statute  pro- 
vided that  Ihe  retention  of  implements  used  in 
any  manufactory  or  mechanical  establishment 
by  the  mortgagor  should  not  impair  the  title 
of  the  mortgagee.  It  was  held  that  a  portable 
safe  in  the  office  of  a  manufacturing  establish- 
ment used  for  the  purpose  of  keeping  the 
books  of  the  establishment  was  an  implements 
Talcott  v.  Meigs,  64  Conn.  55.  See  also  Mat- 
ter of  McManus,  87  Cal.  292. 

3.  Implication.  —  In  Matter  of  Buffalo,  68  N. 
Y.  173,  it  was  said:  "An  implication  is  an 
inference  of  something  not  directly  declared, 
but  arising  from  what  is  admitted  or  ex- 
pressed. Thus,  when  a  statute  looking  be- 
yond the  question  of  revenue  inflicts  a  penalty 
for  doing  an  act,  though  that  act  be  not  in 
terms  prohibited,  yet  it  is  unlawful,  for  the 
penalty  implies  a  prohibition." 

Statutes.  (See  also  the  title  Statutes.)  —  In 
Conn  v.  Cass  County,  151  Ind.  517,  it  was  said: 
"  It  is  a  well-affirmed  principle  that  where  a 
power  is  conferred  by  a  statute,  everything 
necessary  to  carry  out  the  purpose  of  the 
power  conferred  and  make  it  effectual  and 
complete  will  be  implied.  Studabaker  v. 
Studabaker,  152  Ind.  89;  Sutherland  on  Statu- 
tory Construction,  §§  340,  341.  The  implication 
or  inference  which  may  arise  in  the  construction 
of  statutes  is  of  something  not  expressly  de- 
clared, but  arises  out  of  that  which  is  directly 
or  expressly  declared  in  the  statute." 

An  implication  should  not  be  permitted  to 
destroy  the  effect  of  express  words  in  statutes. 
Woodbridge  v.  Amboy,  1  N.  J.  L.  246. 

Repeal  by  Implication.  —  See  the  title  Stat- 
utes. 

Necessary  Implication  —  Devise.  (See  also  the 
title  Wills.)  —  Within  the  rule  that  an  heir 
can  be  disinherited  only  by  a  devise  to  an- 
other, the  devise  need  not  be  in  express  words, 
but  if  the  devise  is  by  implication  only,  the 
implication  must  in  every  case  be  necessary. 
By  necessary  implication  in  such  a  case  is 
meant  so  strong  a  probability  of  intention  that 
an  intention  contrary  to  that  which  is  imputed 
to  the  testator  cannot  be  supposed.  Beard  v. 
Beard,  22  W.  Va.  136.  See  also  Wilkinson  v. 
Adam,  I  Ves.  &  B.  465;  Lytton  v.  Lytton,  4 
Bro.  C.  C.  441;  Wright  v.  Hicks,  12  Ga.  156; 
Benders.  Dietrick,  7  W.  &S.  (Pa.)  284;  Jacob's 
Estate,  140  Pa.  St.  274. 

4.  Inferred  and  Implied.  —  In  State  v.  Millain, 
3  Nev.  450,  it  was  held  that  there  was  no  real 
distinction  between  the  word  "  inferred  "  and 
the  word  implied.  The  former  word  had  been 
used  by  the  court  in  its  instructions  to  the  jury, 
and  the  latter  was  used  in  the  statute. 

Implied  Condition.  (See  also  the  title  Con- 
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IMPLIED  ADMISSIONS.  —  See  the  title  ADMISSIONS,  vol.  I,  p.  671. 
IMPLIED  AGREEMENTS.  —  See  the   title  Implied  or  Quasi  Con- 
tracts, post. 

IMPLIED  CONFESSIONS.  —  See  the  title  CONFESSIONS,  vol.  6,  pp.  523,  580. 
IMPLIED  MALICE.  —  See  the  title  Malice. 


ditions,  vol.  6,  p.  500.) —  In  Raley  v.  Umatilla 
County,  15  Oregon  179,  it  was  said:  "An 
implied  [condition],  or  a  condition  in  law,  is 
one  which  the  law  implies  either  from  its  being 
always  understood  to  be  annexed  to  certain 
estates,  or  as  annexed  to  estates  held  under 
certain  circumstances." 

Implied  Consideration.  (See  also  the  title 
Consideration,  vol.  6,  p.  673.)  —  A  consid- 
eration is  either  express  or  implied.  An  ex- 
press consideration  is  one  which  is  distinctly 
declared  in  the  contract.  A  consideration  is 
implied  where  an  act  is  done  or  forborne  at 
the  request  of  another,  without  an  express 
stipulation,  in  which  case  the  law  presumes 
an  adequate  compensation  for  the  act  or  for- 
bearance to  have  been  the  inducement  of  the 
one  party  and  the  undertaking  of  the  other. 
Bixler  v.  Ream,  3  P.  &  W.  (Pa.)  282. 

Implied  Corporation. —  In  Warner  v.  Beers, 
23  Wend.  (N.  Y.)  176,  it  was  said:  "An 
implied  corporation  is  where  there  is  a  grant 
of  such  corporate  powers  as  necessarily  imply 
either  the  existence  of  or  the  intention  to 
create  a  corporation." 

Implied  License.  (See  also  the  title  License.) 
—  In  Eldridge  v.  Adams,  54  Barb.  (N.  Y.)  421, 
it  was  said:  "An  implied  license  is  one 
which,  though  not  expressly  given,  may  be 


presumed  from  the  acts  of  the  party  having 
a  right  to  give  it  or  from  the  character  of  the 
act." 

Implied  Obligation. —  In  People  v.  Albany, 
etc.,  R.  Co.,  37  Barb.  (N.  Y.)  21S,  speaking  of 
the  obligations  arising  out  of  the  charter  of  a 
railroad,  the  court  said:  "The  obligations 
thus  imposed  are  either  express  or  implied; 
express,  when  they  are  declared  in  positive 
terms  in  their  charter;  implied,  when  they 
necessarily  result  from  the  express  obligations 
assumed,  or  are  essential  to  carry  out  the  sub- 
stantial objects  of  the  charter." 

Implied  Powers. —  In  Grand  Rapids  Electric 
Light,  etc.,  Co.  v.  Grand  Rapids  Edison  Elec- 
tric Light,  etc.,  Co.,  33  Fed.  Rep.  667,  it  was 
said:  "Implied  powers,  says  Judge  Cooley 
(Const.  Lim.  marg.  p.  194),  '  are  such  as  are 
necessary  in  order  to  carry  into  effect  those 
expressly  granted,  and  which  must  therefore 
be  presumed  to  have  been  within  the  iniention 
of  the  legislative  grant.'  " 

Implied  Promise.  (See  also  the  title  Implied 
or  Quasi  Contracts,  ante.)  —  An  implied 
promise  is  that  which  may  be  legally  inferred  by 
the  jury  from  circumstances,  and  it  is  equally 
obligatory  in  conscience  and  in  law  with  that 
which  has  been  clothed  in  words.  Wood  v. 
Gill,  1  N.  J.  L.  5H- 
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By  W.  A.  Martin. 

I.  Definition  and  Nature,  1077. 

1.  Contracts  Implied  in  Fact,  1078. 

2.  Contracts  Implied  in  law,  1078. 

II.  Implied  Contracts  Excluded  by  Express  Contracts  Relating  to  Same 

Subject-Matter,  1078. 

III.  Work  and  Services,  1079. 

1.  Voluntary  Services,  1079. 

a.  Services  Rendered  Without  Intent  to  Charge,  1079. 

b.  Services  Rendered  Without  Request  or  Subsequent  Promise  to  Pay, 

1080. 

(1)  Statement  of  Rule,  1080. 

(2)  Illustrations  of  Rule,  1080. 

(3)  Exceptions  to  Rule,  1081. 

2.  Services  Performed  at  Request  of  Another,  1081. 

3.  Accepted  Services,  1082. 

4.  Services  Rendered  to  Each  Other  by  Members  of  One  Family,  1083. 

a.  Statement  of  Rule,  1083. 

b.  Applications  of  Rule,  1085. 

5.  Services  Rendered  under  Mistake,  1086. 

6.  Services  Rendered  under  Unfinished  Contract,  1087. 

a.  Where  Plaintiff  Wilfully  Abandons  Contract  Before  Completion,  1087. 

(1)  View  that  There  Can  Be  No  Recovery  on  a  Quantum  Meruit, 

1087. 

{a)  General  Rul  eand  Considerations  on  Which  Based,  1087. 
(b)  Exceptions  to  Rule,  1088. 

(V)  How  Rule  Affected  by  Fact  that  Contract  Is  Within 
Statute  of  Frauds,  1088. 

(2)  View  that  Plaintiff  Can  Recover   Value  of  Services  Less 

Damages  Resulting  from  Breach,  1089. 

b.  Where  Full  Performance  by  Plaintiff  Is  Impossible,  1089. 

c.  Where  Contract  Is  Terminated  through  Default  of  Defendant,  1090. 

(1)  Statement  of  Rule,  1090. 

(2)  How  Rule  Affected  by  Statute  of  Frauds,  1091. 

d.  Where  Either  Party  Has  Right  to  Terminate  Contract  at  Any  Time, 

1092. 

7.  Services  Rendered  under  Illegal  Contracts,  1092. 

8.  Services  Rendered  on  Modified  Contracts,  1092. 

9.  Services  Rendered  After  Termination  of  Contract,  1092. 

10.  Services  Rendered  Not  in  Strict  Accordance  with  Contract,  1093. 

11.  Extra  Services,  1094. 

12.  Implied  Contract  that  Party  Performing  Services  Possesses  Ordinary 

Skill,  1095. 

13.  Implied  Contract  that   Work  Shall  Be  Performed  Within  Reasonable 

Time,  1096. 

IV.  Money  Had  and  Received  and  Money  Paid,  1096. 

1.  Money  Which  Rightfully  Belongs  to  Another,  1096. 

2.  Aloney  Received  as  Agent,  109S. 

3.  Money  Paid  at  Another's  Request,  1099. 

4.  Voluntary  Payments,  1099. 
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a.  Money  Paid  on  Illegal  Demands,  1099. 

b.  Money  Paid  for  Another  Without  Request,  1101. 

5.  Money  Paid  under  Duress,  1101. 

6.  Money  Paid  by  Mistake,  1102. 

a.  Mistake  0/  Law,  1102. 

( 1 )  Statement  of  Rule  and  Considerations  on  Which  It  Is  Based, 

1 102. 

(2)  Exceptions  to  Rule,  1103. 

b.  Mistake  of  Fact,  1103. 

(1)  In  General,  1103. 

(2)  Necessity  of  Belief  that  Money  Is  Due,  1105. 

(3)  Mistake  Must  Be  as  to  Material  Fact,  1105. 

(4)  Necessity  of  Showing  Failure  of  Consideration,  1105. 

(5)  Necessity  of  Payment  in  Money  or  Its  Equivalent,  1105. 

(6)  Retention  of  Money  Must  Be  Inequitable,  1 105. 

(7)  Necessity  of  Restoring  Payee  to  Original  Status,  1106. 

(8)  When  Mutual  Mistake  Necessary,  1106. 

(9)  Effect  of  Plaintiff's  Aregligence  on  Right  of  Recovery,  1106. 

7.  Money  Procured  to  Be  Paid  by  Fraud,  1107. 

8.  Money  Paid  on  Consideration  Which  Fails,  1108. 

9.  Money  Which  One  Is  Compelled  to  Pay  through  Default  of  Another,  1108. 

a.  Statement  of  Rule,  1108. 

b.  Applications  of  Rule,  1109. 

10.  Money  Paid  on  Illegal  Contract,  mo. 

11.  Money  Paid  on  Contract  Subsequently  Rescinded,  mo. 

12.  Promise  Implied  from  Acknowledgment  of  Indebtedness,  11 10. 

V.  Goods  Sold  and  Delivered,  iiii. 
VI.  Use  and  Occupation,  iiii. 

VII.  Waiving  Tort  and  Suing  in  Assumpsit,  iiii. 

1.  In  What  Cases  Tort  May  Be  Waived,  mi. 

2.  Election  of  Remedies  and  Its  Consequences,  m  2. 

3.  Actions  Based  on  Conversion  of  Property,  11 13. 

a.  Where  Property  Converted  Is  Sold,  11 13. 

(1)  General  Considerations  Applicable  to  Waiver  of  Tort,  1113. 

(2)  Running  of  Statute  of  Limitations,  1115. 

b.  Where  Property  Converted  Ls  Used  or  Consumed  by  Tortfeasor,  11 16. 

4.  Wrongfully  Obtaining  Another's  Money,  11 17. 

5.  Actions  Based  on  Wrongful  Enticement  of  Servants,  1117. 

6.  Actions  Based  on  Wrongful  Use  of  Real  Property,  1117. 

a.  Statement  of  Rule,  1 1 1 7. 

b.  Applications  of  Rule,  n  18. 

(  ROSS>REFERENCES. 

For  matters  of  Procedure,  see  Encyclopedia  of  Pleading  and  Practice,  title 

CONTRACTS,  vol.  4,  p.  922. 
For  implied  contracts  arising  from  sales  of  personal  property,  see  the  title  IMPLIED 

WARRANTIES. 

For  implied  contracts  arising  from  payment  of  money   or  judgments  subsequently 

reversed,  see  the  title  JUDGMENTS  AND  DECREES. 
For  contracts  implied  from  past  course  of  dealing,  see  the  title  PARTNERSHIP. 
For  contracts  implied  from  usage,  see  the  title  USAGES  AND  CUSTOMS. 
For  money  paid  on  taxes  not  due,  see  the  title  TAX  A  TION.  \ 
For  implied  contracts  <tn\ini;  from  work  and  services  rendered  to  decedents,  see  the  titlt 

DEBTS  OR  DECEDENTS,  vol.  8,  p.  1003. 

I.  Definition  and  Nature.  —  Implied  contracts  are  of  two  kinds  which  are 
radically  different  in  their  nature.  They  arc,  first,  contracts  implied  in  fact, 
and,  second,  contracts  implied  in  law,  or  quasi  contracts. 
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1.  Contracts  Implied  in  Fact.  —  The  first  class  of  contracts  arises  under  cir- 
cumstances which  according  to  the  ordinary  course  of  dealing  and  the  common 
understanding  of  men  show  a  mutual  intent  to  contract.1  It  follows,  then, 
that  the  only  distinction  between  this  species  of  contract  and  express  contracts 
i-;  in  the  mode  of  proof.  There  is  none  in  the  nature  of  the  understanding. 
!'.  uh  express  contracts  and  contracts  implied  in  fact  are  founded  upon  the 
actual  agreement  of  the  parties.2  The  one  class  is  proved  by  direct,  the  other 
by  indirect  evidence ;  3  in  other  words,  the  one  must  be  proved  by  an  actual 
agreement,  while  in  the  case  of  the  other  it  will  be  implied  that  the  party  did 
make  such  agreement  as  under  the  circumstances  disclosed  he  ought  in  fair- 
ness to  have  made.4  The  implication,  of  course,  must  be  a  reasonable  deduc- 
tion from  all  the  circumstances  and  relations  of  the  parties,5  and  no  contract 
will  be  implied  in  a  case  where  the  parties  cannot  legally  make  an  express 
contract.® 

2.  Contracts  Implied  in  Law.  —  These  contracts  are  legal  fictions  adopted 
for  the  purpose  of  enforcing  legal  duties  by  actions  ex  contractu,  where  no 
actual  contract  exists,  either  express  or  implied.7  While  evidence  of  an  actual 
contract  is  generally  to  be  found,  either  in  some  writing  made  by  the  parties 
or  in  verbal  communications  which  passed  between  them  or  in  other  acts  or 
conduct  considered  in  the  light  of  the  circumstances  of  the  particular  case, 
a  contract  implied  by  law,  on  the  contrary,  rests  on  no  evidence.  It  is  not 
actually  in  existence,  but  is  simply  a  mythical  creation  of  the  law.  The  law 
says  it  shall  be  taken  that  there  was  a  promise,  when  in  point  of  fact  there  was 
none;  it  is  a  legal  fiction  resting  wholly  for  its  support  on  a  plain  legal  obli- 
gation and  a  plain  legal  right.8  In  the  case  of  a  contract  implied  in  fact  the 
contract  is  legitimately  inferred;  in  the  case  of  a  contract  implied  in  law  the 
contract  is  a  mere  fiction.  In  the  latter  class  of  contracts  the  intention  is 
disregarded ;  in  the  former  it  is  ascertained  and  enforced.  In  the  latter  the 
duty  defines  the  contract;  in  the  former  the  contract  defines  the  duty.9 

II.  Implied  Contracts  Excluded  by  Express  Contracts  Relating  to  Same 
SUBJECT-MATTER.  —  It  is  well  settled  that  there  cannot  be  an  express  and  an 
implied  contract  embracing  the  same  subject-matter  at  the  same  time.  The 
former  necessarily  excludes  the  latter.  It  is  only  where  parties  do  not 
expressly  agree  that  the  law  interposes  and  raises  a  promise.10    The  reason  of 


1.  Hertzog  v.  Hertzog,  29  Pa.  St.  465;  Fouke 
t.  Jackson  County,  84  Iowa  616;  Commercial 
Bank  v.  Pfeiffer,  22  Hun  (N.  Y.)  335 

2.  Contracts  Implied  in  Fact  and  Express  Con- 
tracts Based  on  Actual  Agreement.  —  Keel  v. 
Larkin,  72  Ala.  502;  Montgomery  v.  Mont- 
gomery Water  Works  Co.,  77  Ala.  254;  Smith 
v.  Moynihan,  44  Cal.  62;  People  v.  Speir,  77 
N.  Y.  144;  Chilcott  v.  Trimble,  13  Barb.  (N. 
Y.)  502;  Hertzog  v.  Hertzog,  29  Pa.  St!  465. 

Implied  Contract  Must  Be  Proved.  —  An  im- 
plied as  well  as  an  express  contract  should  be 
established  by  proof  in  order  to  authorize  re- 
covery thereon,  and  the  burden  of  proof  rests 
upon  the  party  seeking  to  establish  such  con- 
tract. Richardson  v.  Hoyt,  60  Iowa  68.  No 
proof,  however,  is  necessary  of  the  facts  out  of 
v.-hich  the  implication  arises;  for  to  speak  of 
proving  an  implication  involves  an  absurdity, 
as  an  implication  can  arise  only  in  the  absence 
of  an  express  agreement  to  that  which  the  law 
says  ought  in  equity  to  be  done.  Hill  v.  Chil- 
dress, 10  Yerg.  (Tenn.)  516. 

3.  Difference  in  Mode  of  Proof.  —  Chilcott  v. 
Trimble.  13  Barb.  (N.  Y.)  506. 

4.  Smith  v.  Moynihan,  44  Cal.  53. 

5.  Implication  Must  Be  Reasonable.  - —  Burt  v. 
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Myer,  71  Md.  467;  Newmarket  Mfg.  Co.  v. 
Coon,  150  Mass.  566. 

6.  Under  What  Circumstances  Contract  Cannot 
Be  Implied.  —  Simpson  r.  Bowden,  33  Me.  549 
Chase  v.  Second  Ave.  R.  Co.,  97  N.  Y.  384,  49 
Am.  Rep.  531. 

Act  Contrary  to  Duty  or  Law.  —  A  promise  to 
do  an  act  contrary  to  duty  or  to  law  is  never 
implied.    Cary  v.  Curtis,  3  How.  (U.  S.)  236. 

7.  Contracts  Implied  in  Law  —  Nature  of.  — 
Hertzog  v.  Hertzog,  29  Pa.  St.  465. 

8.  Sceva  v.  True,  53  N.  H.  627. 

9.  Hertzog  v.  Hertzog,  29  Pa.  St.  468. 

10.  Express  Excludes  Implied  Contract — Eng- 
land. —  James  v.  Cotton,  7  Bing.  272,  20  E.  C. 
L.  129;  "Cutter  v.  Powell,  6  T.  R.  320;  Tous- 
saint  v.  Martinnant,  2  T.  R.  104;  Hulle  v. 
Heightman,  2  East  145;  Selway  v.  Fogg,  5  M. 
&  W.  83. 

United  States.  —  Hawkins  v.  U.  S.,  96  U.  S. 
689. 

Arkansas.  —  Manuel  v  Campbell,  3  Ark. 
324;  Jackson  v.  Jones,  22  Ark.  15S. 

Connecticut.  —  King  v.  Kilbride,  58  Conn. 
109;  Avery  v.  Kinsman,  Kirby  (Conn.)  354. 

Delaware.  —  Draper  v.  Randolph,  4  Harr. 
(Del.)  454- 
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the  rule  is  plain.  Parties  are  bound  by  their  agreement,  and  therefore  there  is 
no  ground  for  implying  a  promise  where  there  is  an  express  contract,1  and  it 
can  make  no  difference  whether  the  contract  is  made  by  the  parties  them- 
selves or  by  others  for  them.2  The  rule  is  necessarily  confined  to  cases  where 
both  contracts  relate  to  the  same  subject  and  the  express  contract  was  intended 
to  supersede  any  implied  contract;3  and  where  the  express  contract  is 
rescinded,  resort  may  be  had  to  an  implied  contract.4  So  if  the  contract  has 
been  completely  executed,  the  plaintiff  may  recover  as  on  an  implied  contract, 
under  an  indebitatus  assumpsit,  the  price  of  his  services,  but  the  contract  must 
regulate  the  amount  of  his  recovery.5  This  distinction  in  the  form  of  the 
remedy  upon  executed  or  executory  contracts  is  fully  laid  down  and  recognized 
and  is  perfectly  consistent  with  the  principle  excluding  implications  when 
express  contracts  exist.6 

III.  Work  and  Services — 1.  Voluntary  Services  —  a.  Services  Rendered 
Without  Intent  to  Charge.  —  There  can  be  no  recovery  for  services  ren- 
dered voluntarily,  and  with  no  expectation  at  the  time  of  rendition  that  they 
will  be  compensated ;  and  this  is  true  whether  the  services  were  or  were  not 
beneficial.  Under  such  circumstances  no  obligation,  either  legal  or  moral,  is 
incurred.7    A  subsequent  change  of  intention  by  the  party  performing  the 


Illinois.  —  Ginders  v.  Ginders,  21  111.  App. 
522;  Walker  v.  Brown,  28  111.  383,  81  Am. 
Dec.  287;  Ford  v.  McVay,  55  111.  119. 

Indiana.  —  Long  v.  Straus,  107  Ind.  94,  57 
Am.  Rep.  87. 

Iowa.  —  Powell  v.  Crampton,  102  Iowa  364. 

Kentucky.  —  Pringle  v.  Samuel,  1  Bibb(Ky.) 
172;  Coffman  v.  Allin,  Lift.  Sel.  Cas.  (Ky.) 
201;  Fonda  v.  Smith,  5  Ky.  L.  Rep.  853. 

Maine. — Chariest-.  Dana,  14  Me.  383;  Simp- 
son v.  Bowden,  33  Me.  549. 

Massachusetts.  —  Whiting  v.  Sullivan,  7 
Mass.  107. 

Michigan.  —  Schurr  v.  Savigny,  85  Mich. 
144;  Galloway  v.  Holmes,  1  Dougl.  (Mich.) 
330;  Wilson  v.  Wagar,  26  Mich.  452;  Hunt  v. 
Sackett,  31  Mich.  18;  Keystone  Lumber,  etc., 
Mfg.  Co.  v.  Dole,  43  Mich.  370. 

Minnesota.  —  Marcotte  v.  Beaupre,  15  Minn. 
T52. 

Mississippi.  —  Morrison  v.  Ives,  4  Smed.  & 
M.  (Miss.)  652;  New  Orleans,  etc.,  R.  Co.  v. 
Pressley,  45  Miss.  66. 

Missouri.  —  Davidson  v.  Biermann,  27  Mo. 
App.  655;  Clarke  v.  Kane,  37  Mo.  App.  258; 
Lindcrsmith  v.  South  Missouri  Land  Co.,  31 
Mo.  App.  258;  Houck  v.  Bridwell,  28  Mo. 
App.  644;  Suits  v.  Taylor,  20  Mo.  App.  166; 
Christy  v.  Price,  7  Mo.  430;  Johnson  v. 
Strader.  3  Mo.  359;  Stollings  v.  Sappington,  8 
Mo.  118. 

Nebraska.  —  Powder  River  Live  Stock  Co.  v. 
Lamb,  38  Neb.  339. 

New  Hampshire.  —  Britton  v.  Turner,  6  N. 
II.  481,  26  Am.  Dec.  713. 

New  Jersey.  —  Voorhees  v.  Combs,  33  N.  J. 
L.  494. 

New  York.  —  Work  v.  Beach,  53  Hun  (N. 
Y.)  7;  Merrill  v.  Ithaca,  etc.,  R.  Co.,  16  Wend. 
(N.  Y.)  586,  30  Am.  Dec.  130;  Glacius  v 
Black,  50  N.  Y.  145,  10  Am.  Rep.  449;  Gauld 
v.  Lipman,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  78. 

North  Carolina.  —  Lawrence  v.  Hester,  93 
N.  Car.  79;  Winstcad  t.  Rcid,  Busb.  L.  (44  N. 
Car.  76,  57  Am.  Dec.  571;  Lindsay  7/.  Ham- 
burg Bremen  Ins.  Co.,  11;  N.  Car.  212;  Dula 
■v.  Cowlcs,  2  Jones  L.  (47  N.  Car.)  454. 


Ohio.  —  Abbott  v.  Inskip,  29  Ohio  St.  59; 
Creighton  v.  City,  18  Ohio  St.  447. 

South  Carolina.  —  Wood  v.  Ashe,  I  Strobh. 
L.  (S.  Car.)  407. 

For  an  application  of  this  doctrine  to  a  par- 
ticular class  of  contracts  see  the  title  Implied 
Warranties. 

1.  Reason  for  Rule.  —  Walker  v.  Brown,  28 
111.  385,  81  Am.  Dec.  287. 

2.  Contracts  Made  for  Parties  by  Others.  — 
Walker  v.  Brown,  28  111.  385,  81  Am.  Dec.  287. 

3.  Contracts  Must  Relate  to  Same  Subject- 
matter. —  Commercial  Bank  v.  Pfeiffer,  22 
Hun  (N.  Y.)  327. 

4.  Resort  to  Implied  Contract  Proper  on  Rescis- 
sion of  Express  Contract.  —  Towers  v.  Barrett,  I 
T.  R.  133;  Columbia  Bank  v.  Patterson,  7 
Cranch  (U.  S.)  299;  Cody  v.  Raynaud,  1  Colo. 
272;  Walker  v.  Brown,  28  111.  3S1,  81  Am.  Dec. 
287;  Morrison  v.  Ives,  4  Smed.  &  M.  (Miss.) 
652. 

5.  Executed  Contracts.  —  James  v.  Cotton,  7 
Bing.  272,  20  E.  C.  L.  129;  Columbia  Bank  v. 
Patterson,  7  Cranch  (U.  S.)  299;  Londregon 
v.  Crowley,  12  Conn.  561;  Walker  v.  Brown,  2S 
111.  385,  81  Am.  Dec.  287;  Holmes  v.  Stummel, 
24  111.  370;  Charles  v.  Dana,  14  Me.  383. 

6.  Walkers.  Brown,  28  III.  3S5,  81  Am.  Dec. 
287. 

7.  Services  Rendered  Without  Intention  to  De- 
mand Compensation  —  England.  —  Osborn  v. 
Guy's  Hospital,  2  Stra.  728. 

United  States.  —  Goode  v.  U.  S.,  25  Ct.  CI. 
261. 

Arkansas.  —  Osier  v.  Hobbs.  33  Ark.  215. 
Illinois.  —  Evans  v.  Henry,  66  111.  App.  144. 
Indiana.  —  McFadden  v.  Ferris,  6  Ind.  App. 
454- 

Iowa.  —  Allen  v.  Bryson,  67  Iowa  591,  56 
Am.  Rep.  358;  Tank  v.  Bohwcdcr,  98  Iowa 
154. 

Kentucky.  —  Conover  v.  Conovcr,  1  Ky.  L. 
Rep.  398. 

Louisiana. — Jacob  v.  Ursulinc  Nuns,  2  Mart. 
(La.)  269,  5  Am.  Dec.  730;  Tilghman  v.  Lewis, 
8  La.  Ann.  108. 

Michigan. — St.  Jude's  Church  v.  Van  Den- 
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services  does  not  alter  the  rule.1  Nor  is  the  rule  affected  by  the  fact  that 
the  services  were  rendered  with  some  ulterior  design,  as,  for  instance,  that 
the  party  rendering  the  voluntary  services  might  be  rewarded,  by  will  or 
otherwise,  through  the  generosity  of  the  beneficiary.8 

b.  Services  Rendered  Without  Request  or  Subsequent  Promise 
ro  PAY  —  (i)  Statement  of  Rule.  —  Extending  the  doctrine  of  the  preceding 
section  a  little  further,  it  is  held  that  services  rendered  without  request  and 
without  a  subsequent  promise  to  pay  shall  be  deemed  voluntary,  and  that  no 
compensation  can  be  recovered  for  such  services,  whether  the  person  performs 
the  services  with  or  without  expectation  of  reward.  A  person  cannot  be 
made  a  debtor  whether  he  will  or  not,  for  gratuitous  services.3 

(2)  Illustrations  of  Rule.  —  Probably  the  most  familiar  illustration  of  this 
rule  occurs  where  one  performs  services  in  saving  another's  property  from 
injury  or  destruction.  In  such  case  the  law  will  not  raise  an  implied  promise 
to  pay  for  these  services,  and  it  is  altogether  immaterial  whether  the  person 
performing  them  did  so  with  the  expectation  of  reward.4    Further  illustra- 


berg,  31  Mich.  287;  Covel  v.  Turner,  74  Mich. 
408:  Coe  v.  Wager,  42  Mich.  49;  Cicotte  v. 
Catholic,  etc.,  Church,  60  Mich.  552;  Woods 
v.  Ayres,  39  Mich.  345,  33  Am.  Rep.  396. 

Missouri.  —  Hoolan  v.  Bailey,  30  Mo.  App. 
585;  Folger  v.  Heidel,  60  Mo.  284;  Kinner  v. 
Tschirpe,  54  Mo.  App.  575;  Lippman  v.  Titt- 
mann,  31  Mo.  App.  69;  Lynch  v.  Bogy,  19  Mo. 
170;  Kerr  v.  Cusenbary,  60  Mo.  App.  558; 
Hay  v.  Walker,  65  Mo.  17;  Aull  Sav.  Bank  v. 
Aull,  80  Mo.  202;  Allen  v.  Bowman,  7  Mo. 
App.  29. 

New  Jersey.  —  Force  v.  Haines,  17  N.  J.  L. 
385. 

New  York.  —  Livingston  v.  Ackeston,  5 
Cow.  (N.  Y.)  531;  Griffin  v.  Potter,  14  Wend. 
(N.  Y.)  209;  Maltby  v.  Harwood,  12  Barb.  (N. 
Y.)  473;  Dye  v.  Kerr,  15  Barb.  (N.  Y.)  444; 
Doyle  v.  Trinity  Church,  133  N.  Y.  372;  Coll- 
yer  v.  Collyer,  113  N.  Y.  442. 

Oregon.  —  Rohr  v.  Baker,  13  Oregon  350; 
Glenn  v.  Savage,  14  Oregon  567. 

Pennsylvania.  —  Kneedler  v.  Goodman,  47 
Leg.  Int.  (Pa.)  4;  Hoffeditz  v.  Maidencreek 
Iron  Co.,  141  Pa.  St.  58. 

Vermont.  —  Crampton  v.  Seymour,  67  Vt. 
393- 

Intention  a  Question  for  Jury.  —  An  intended 
gratuity  cannot  be  turned  into  a  charge,  and 
whether  intended  as  a  gratuity  is  a  question 
for  the  jury.  Kerr  v.  Cusenbary,  60  Mo.  App. 
558. 

1.  Effect  of  Subsequent  Change  of  Intention.  — 

Ayland  v.  Rice,  23  La.  Ann.  75;  Hoolan  v. 
Bailey,  30  Mo.  App.  585;  Folger  v.  Heidel,  60 
Mo.  284;  Lippman  v.  Tittmann,  31  Mo.  App. 
69;  Kinner  v.  Tschirpe,  54  Mo.  App.  575;  Mor- 
ris v.  Barnes,  35  Mo.  412;  Hart  v.  Hart,  41 
Mo.  441;  Moore  v.  Moore,  3  Abb.  App„  Dec. 
(N.  Y.)  303. 

Illustrations.  —  Where  the  plaintiff  under- 
took, as  an  act  of  friendship,  to  have  the 
house  of  the  defendant  painted,  but  when  he 
presented  a  memorandum  of  the  cost  to  the 
defendant  a  quarrel  ensued  and  the  plaintiff 
brought  suit  claiming  not  only  for  the  cosl  of 
the  work  but  for  his  services,  it  was  held  that 
the  subsequent  intention  to  charge  for  the 
services  rendered  did  not  entitle  the  plaintiff 
to  recover.    Ayland  v.  Rice,  23  La.  Ann.  75. 

2.  England.  —  Osborn  v.  Guy's  Hospital,  2 
Stra.  728. 


Kentucky.  —  Myles  v.  Myles,  6  Bush  (Ky.) 
245. 

Louisiana. — Jacob  v.  Ursuline  Nuns,  2  Mart. 
(La.)  269,  5  Am.  Dec  730;  Tilghman  v.  Lewis, 
8  La.  Ann.  108. 

Maine.  —  Brown  v.  Tuttle,  80  Me.  162. 

New  Jersey.  —  Grandin  v.  Reading,  10  N.  J. 
Eq.  370. 

New  York. —  Collyer  v.  Collyer,  113  N.  Y. 
442;  Jacobson  v.  Le  Grange,  3  Johns.  (N.  Y.) 
199. 

North  Carolina.  —  Miller  v.  Lash,  85  N.  Car. 
51,  39  Am.  Rep.  678. 

Pennsylvania.  —  Houck  v.  Houck,  99  Pa.  St. 
552.  . 

South  Carolina.  —  Callum  v.  Rice,  (S.  Car. 
1892)  15  S.  E.  Rep.  268. 

3.  Services  Rendered  Without  Bequest  or  Prom- 
ise to  Pay  —  England. — Boulton  v.  Jones,  2 
H.  &  N.  564. 

United  States.  —  Utica,  etc.,  R.  Co.  v.  U.  S., 
22  Ct.  CI.  265;  Wightman  v.  U.  S.,  23  Ct.  CI. 
144;  The  Portland,  7  U.  S.  App.  652. 

Louisiana.  —  Fox  v.  Sloo,  10  La.  Ann.  nj 
New  Orleans,  etc.,  R.  Co.  v.  Turcan,  46  La. 
Ann.  155;  Watson  v.  Ledoux,  8  La.  Ann.  68. 

Massachusetts.  —  Boston  Ice  Co.  v.  Polter, 
123  Mass.  28. 

New  Jersey.  —  Potter  v.  Potter,  3  N.  J.  L.  9; 
Force  v.  Haines,  17  N.  J.  L.  385. 

New  York.  —  Everts  v.  Adams,  12  Johns. 
(N.  Y.)352;  Dunbar  v.  Williams,  10  Johns.  (N. 
Y.)  249;  Brennan  v.  Chapin,  (C.  PI.  Gen.  T.) 

19  N.  Y.  Supp.  237;  Bartholomew  v.  Jackson, 

20  Johns.  (N.  Y.)  28,  11  Am.  Dec.  237;  Merritt 
v.  American  Dock,  etc.,  Co.,  59  N.  Y.  Super. 
Ct.  83. 

Oklahoma.  —  Cleveland  County  v.  Seawell, 
3  Okla.  281. 

Oregon.  —  Glenn  v.  Savage,  14  Oregon  567. 

Pennsylvania. — Webb  v.  School,  3  Phila. 
(Pa.)  125;  Anderson  v.  Hamilton  Tp.,  25  Pa. 

St.  75. 

Vermont. — State  v.  St.  Johnsbury,  59  Vt. 
332. 

4.  Preventing  Loss  or  Destruction  to  Property. 

—  The  Portland,  7  U.  S.  App.  652;  Watson  v. 
Ledoux,  8  La.  Ann.  68;  New  Orleans,  etc.,  R. 
Co.  v.  Turcan,  46  La.  Ann.  155;  Merritt  v. 
American  Dock,  etc.,  Co.,  59  N.  Y.  Super.  Ct. 
83;  Bartholomew  v.  Jackson,  20  Johns.  (N.  Y.) 
28,  11  Am.  Dec.  237. 
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tions  of  this  rule  will  be  found  in  the  notes  hereto.1 

(3)  Exceptions  to  Rule.  —  There  is  a  well-established  exception  to  the  rule. 
Where  a  person  lies  under  a  moral  and  legal  obligation  to  do  an  act,  and 
another  does  it  for  him  in  such  circumstances  of  urgent  necessity  that  human- 
ity and  decency  admit  of  no  time  for  delay,  the  law  will  imply  a  promise  to 
pay  without  proof  of  the  actual  promise.2  But  even  under  these  circum- 
stances a  party  performing  the  services  must  do  so  under  an  expectation  that 
he  will  be  reimbursed.3 

2.  Services  Performed  at  Request  of  Another  —  For  Party  Requesting  Services.  —  It 
is  well  settled  that  where  one  performs  services  for  another  at  his  request,  but 
without  any  agreement  or  understanding  as  to  wages  or  remuneration,  the 
law  implies  a  promise  on  the  part  of  the  party  requesting  the  services  to  pay 
a  just  and  reasonable  compensation,  unless  there  is  a  family  relation  existing 
between  the  parties,  and  this  remuneration  is  recoverable  on  a  quantum 
meruit.*    So  if  the  party  seeking  to  recover  alleges  a  verbal  contract  to  per- 


Saving  Property  from  Destruction  by  Fire.  — 

Where  a  person  renders  services  to  prevent  his 
neighbor's  wheat  stack  from  being  destroyed 
by  fire,  the  services  will  be  deemed  voluntary, 
and  no  recovery  can  be  had  therefor.  Barthol- 
omew v.  Jackson,  20  Johns.  (M.  Y.)  28,  11  Am. 
Dec.  237. 

Services  Rendered  to  Prevent  Destruction  of 
Property  by  Flood.  —  Since  under  the  existing 
laws  of  Louisiana  a  riparian  proprietor  upon 
whose  property  a  crevasse  has  occurred  is  not 
legally  bound  to  close  or  rebuild  the  broken 
levee,  one  who  voluntarily  repairs  the  work 
cannot  compel  the  landowner  to  reimburse  him 
for  his  expenditure.  New  Orleans,  etc.,  R. 
Co.  v.  Turcan,  46  La.  Ann.  155. 

1.  Illustrations.  —  An  ownerof  a  horse  is  not 
liable  for  the  expense  of  shoeing  voluntarily 
incurred  by  a  gratuitous  bailee,  without  re- 
quest or  promise  to  pay  therefor.  Brennan  v. 
Chapin,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  237. 

The  owner  of  a  building  leased  to  the 
county,  who  voluntarily  performs  the  work  of 
janitor  in  such  building  without  being  em- 
ployed or  directed  by  the  commissioners  to 
perform  such  labor,  cannot  recover  from  the 
county  the  value  of  his  services.  Cleveland 
County  v.  Seawell,  3  Okla.  281. 

So  it  has  been  held  that  where  the  additional 
service  of  a  mail  contractor  is  voluntary,  no 
liability  is  imposed  oh  the  government. 
Wightman  v.  U.  S.,  23  Ct.  CI.  144. 

2.  Exceptions. —  Jenkins  v.  Tucker,  1  H.  Bl. 
90  (leading  case);  Rogers  v.  Price,  3  Y.  <&  J. 
28;  Ambrose  v.  Kerrison,  10  C.  B.  776,  70  E. 
C.  L.  776;  Bradshaw  v.  Beard,  12  C.  B.  N.  S. 
344,  104  E.  C.  L.  344;  Maxwell  v.  Whieldon, 
10  Cush.  (Mass.)  221;  Force  v.  Haines,  17  N. 
J.  L.  389;  Gould  v.  Moulahan,  53  N.  J.  Eq. 
341;  Patterson  v.  Patterson,  59  N.  Y.  582,  17 
Am.  Rep.  384. 

Illustrations.  —  This  exception,  so  far  as  the 
reported  decisions  show,  usually  arises  in  the 
case  of  payment  of  burial  expenses.  In  ap- 
plying the  doctrine  it  has  been  held  that  where 
a  husband  and  wife  were  separated,  and  a  dis- 
tant relative,  not  knowing  where  the  husband 
was,  on  the  death  of  the  wife  defrayed  her 
burial  expenses,  he  was  entitled  to  recover 
from  the  husband  the  amount  so  expended. 
Ambrose  v.  Kerrison,  10  C.  B.  776,  70  E.  C.  L. 
776.    A  recovery  was  allowed  in  Bradshaw  v. 


Beard,  12  C.  B.  N.  S.  344,  104  E.  C.  L.  344,  on 
the  same  state  of  facts  except  that  the  person 
defraying  the  expense  was  the  brother  of  the 
wife. 

So  in  Gould  v.  Moulahan,  53  N.  J.  Eq.  341, 
it  was  held  that  although  the  husband  is  pri- 
marily liable  for  the  expenses  of  burying  his 
wife,  yet  if  he  is  insolvent  and  unable  to  do  so 
a  personal  representative  of  the  wife  may  pay 
such  expenses  and  recover  them  from  her  sep- 
arate estate. 

3.  Services  Must  Be  Performed  under  Expecta- 
tion of  Payment.  —  Quin  v.  Hill,  4  Dem.  (N.  Y.) 
69,  in  which  case  it  was  held  that  where  a  per- 
son assumed  entire  control  of  the  burial  of  a 
wife  in  the  husband's  presence,  entirely  ignor- 
ing the  husband,  who  lived  under  the  same 
roof  with  her,  there  could  be  no  recovery  for 
the  services  rendered  and  expenses  of  the 
burial. 

4.  Requested  Services  Without  Agreement  as  to 
Compensation —  United  States.  —  Johnson  v. 
The  Frank  S.  Hall,  38  Fed.  Rep.  258. 

Arkansas.  —  Spearman  v.  Texarkana,  58 
Ark.  348. 

Connecticut.  —  Clark  v.  Clark,  46  Conn.  588; 
Londregon  v.  Crowley,  12  Conn.  564. 

Florida.  —  Lewis  v.  Meginnis,  30  Fla.  419. 
Illinois.  —  Linn  v.  Linderoth,  40  111.  App. 
320. 

Indiana.  —  Lockwood  v.  Robbins,  125  Ind. 
398;  Louisville,  etc.,  R.  Co.  v.  Hubbard,  116 
Ind.  193;  Roll  v.  Mason,  9  Ind.  App.  651. 

Iowa.  —  Rea  v.  Flathers,  31  Iowa  545;  Wad- 
leigh  v.  McDowell,  102  Iowa  480. 

Kentucky.  —  Baxters.  Knox,  19  Ky.  L.  Rep. 
1973;  Ransom  v.  Milward,  5  Ky.  L.  Rep.  252; 
Morris  v.  Philpot,  12  K  v.  L.  Rep.  557;  Coleman 
v.  Simpson,  2  Dana  (Ky.)  166;  Grundy  v.  Pine 
Hill  Coal  Co..  (Ky.  1888)  9  S.  W.  Rep.  414. 

Louisiana .  —  Beall  v.  Van  Bibber,  19  La. 
Ann.  434;  Krekeler's  Succession,  44  La.  Ann. 
726. 

Massachusetts.  —  Blaisdell  v.  Gladwin,  4 
Cush.  (Mass.)  373. 

Michigan.  —  Scars  v.  Giddey,  41  Mich.  590, 
32  Am.  Rep.  168. 

Minnesota.  —  Schwab  v.  Pierro,  43  Minn.  520. 
Mississippi .  —  Jordan  v.  Foxworth,  48  Miss. 
607. 

Missouri.  —  Crole  v.  Thomas,   19  Mo.  70; 
Dougherty  7'.  Whitehead,  31  Mo.  255;  Morris 
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form  the  services  at  a  stipulated  compensation,  but  fails  to  prove  the  stipula- 
tion alleged,  he  may  nevertheless  recover  the  reasonable  value  of  the  services.1 
In  all  cases  the  value  of  the  services  is  to  be  determined  by  the  jury.8 

For  Third  Persons.  —  Where  one  procures  services  to  be  rendered  for  the 
benefit  of  a  third  person,  without  authority  from  or  subsequent  ratification  by 
the  latter,  he  will  be  liable  to  the  party  performing  the  services  for  their  rea- 
sonable value.3  He  will  be  liable  if  it  be  shown  that  the  work,  though  done 
for  another,  was  performed  at  his  request  and  on  his  credit,4  but  of  course  the 
reasonable  value  of  the  services  is  in  all  cases  the  limit  of  the  recovery.5 

3.  Accepted  Services.  — ■  Where  services  are  performed  by  one  for  another 


v.  Barnes,  35  Mo.  412;  Meisenbach  v.  South- 
ern Cooperage  Co.,  45  Mo.  App.  232;  Reppy 
v.  Jefferson  County,  47  Mo.  66;  Penter  v.  Rob- 
erts, 51  Mo.  App.  222;  McQueen  v.  Wilson,  51 
Mo.  App.  138;  Rose  v.  Spies,  44  Mo.  20; 
Thomas  v.  Walnut  Land,  etc.,  Co.,  43  Mo. 
App.  653;  Levitt  v.  Miller,  64  Mo.  App.  147. 

Montana.  —  Cockrill  v.  Davie,  14  Mont.  131. 

Nebraska.  —  Emery  v.  Cobbey,  27  Neb.  621. 

Nevada.  —  White  v.  Sheldon,  4  Nev.  280. 

New  York.  —  Port  Jervis  Water  Works  Co. 
v.  Port  Jervis,  151  N.  Y.  in;  Bonwell  v.  Auld, 
(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  65;  Crosby  v. 
Kropf,  33  N.  Y.  App.  Div.  446;  Press  Pub.  Co. 
v.  Baker,  (C.  PI.  Gen.  T.)  13  N.  Y.  Supp.  822. 

North  Carolina.  —  Prince  v.  McRae,  84  N. 
Car.  674. 

Pennsylvania.  —  Lindsey's  Appeal,  (Pa.  1888) 
15  Atl.  Rep.  434;  Gracy  v.  Bailee,  16  S.  &  R. 
(Pa.)  126;  Masterson  v.  Masterson,  121  Pa.  St. 
605. 

Rhode  Island.  —  Fuller  v.  Mowry,  18  R.  I. 
424. 

Wisconsin.  —  Link  v.  Chicago,  etc.,  R.  Co., 
80  Wis.  304;  Standard  Printing  Co.  v.  Demo- 
crat Pub.  Co.,  87  Wis.  127. 

Illustrations  —  Commission  Merchants.  — 
Where  a  person  acts  as  commission  merchant 
for  another  without  any  express  agreement  as 
to  what  he  shall  receive  for  this  service,  the 
law  will  imply  a  promise  to  pay  to  him  the 
customary  commissions  therefor.  Masterson 
v.  Masterson,  121  Pa.  St.  605. 

Services  of  Physicians .  —  Physicians'  services 
rendered  without  an  express  agreement  as  to 
remuneration  raise  an  implied  contract  to  pay 
their  value.    Prince  v.  McRae,  84  N.  Car.  674. 

A  physician  who  is  a  member  of  a  board  of 
health  is  entitled  to  reasonable  compensation 
for  professional  services  rendered  by  him 
under  directions  of  such  board,  without  any 
express  agreement  for  compensation.  Spear- 
man v.  TexarKana,  58  Atk.  348. 

Services  of  Attorneys. — Attorneys  are  en- 
titled to  reasonable  compensation  for  services 
rendered  on  request  but  without  any  express 
agreement  as  to  remuneration.  Rose  v.  Spies, 
44  Mo.  20. 

Where  residuary  legatees  request  attorneys 
employed  by  executors  to  defend  the  validity 
of  a  will  to  file  answers  and  appear  for  them, 
in  order  to  enable  them  to  be  subject  to  the 
jurisdiction  without  process  and  to  escape  the 
burden  of  the  litigation,  they  are  liable  upon 
an  implied  promise  for  the  reasonable  value  of 
the  attorney's  services.  Roll  v.  Mason,  9  Ind. 
App.  651. 

Services  of  Agents.  —  An  agent  need  not 
establish  an  express  contract  for  remuneration 


for  his  services,  as  this  may  be  inferred  from 
the  nature  of  the  employment.  Krekeler's 
Succession,  44  La.  Ann.  726. 

If  a  person  has  been  elected  president  and 
agent  of  a  company  by  its  directors,  and  has 
rendered  services  under  his  appointment,  the 
law  will  raise  an  implied  promise  for  a  reason- 
able compensation  for  the  services  rendered, 
if  no  salary  has  been  fixed  by  the  board  of  di- 
rectors. Grundy  v.  Pine  Hill  Coal  Co.,  (Ky. 
1888)  9  S.  W.  Rep.  414. 

1.  Failure  to  Prove  Alleged  Agreement  for  Com- 
pensation.—  Millers.  Eldridge,  126  Ind.  461. 

2.  Value  of  Services  Question  for  Jury.  —  Baum- 
gardner  v.  Burnham,  93  Pa.  St.  88. 

Scale  of  Prices  as  Affected  by  Locality.  —  If  a 
workman  residing  in  one  locality  is  employed 
to  perform  work  in  another  locality  without 
any  agreement  as  to  the  amount  of  remunera- 
tion which  he  shall  receive,  the  presumption 
of  law  will  be  that  his  remuneration  will  be 
fixed  according  to  the  scale  of  prices  prevailing 
in  the  locality  where  the  work  is  done,  and  not 
that  which  prevails  in  the  locality  where  he 
lives.    Gracy  v.  Bailee,  16  S.  &  R.  (Pa.)  126. 

Services  Rendered  by  Emancipated  Infant.  —  An 
infant  authorized  by  his  father  to  have  his  own 
earnings  may  recover  against  his  employer  for 
such  services  although  the  employer  made  no 
express  contract  with  any  one  for  his  services 
and  did  not  know  that  the  infant  was  to  have 
his  earnings.  The  law  will  imply  a  promise 
to  the  infant,  and  not  to  the  father.  Corey  v. 
Corey,  19  Pick.  (Mass.)  29,  31  Am.  Dec.  117. 

Running  of  Statute  of  Limitations.  —  Where 
services  are  rendered  for  a  series  of  years 
under  no  definite  contract  as  to  duration  or 
rate  or  mode  of  corrfpensation  other  than  that 
implied  by  law,  the  promise  which  the  law 
implies  is  to  pay  for  the  services  as  they  are 
rendered,  and  the  statute  of  limitations  begins 
to  run  then,  or  at  least  at  the  end  of  each  year; 
but  where  the  services  are  rendered  with  the 
understanding  that  the  party  receiving  the 
services  will  make  compensation  by  will, 
which  he  fails  to  do,  the  party  rendering  the 
services  can  recover  on  a  quantum  meruit, 
freed  from  the  operation  of  the  statute,  as  such 
action  is  not  maintainable  until  after  the  death 
of  the  party  liable.  Miller  v.  Lash,  85  N.  Car. 
51,  39  Am.  Rep.  678. 

3.  Services  Rendered  to  Third  Persons.  —  Lud- 
lum  v.  Couch,  10  N.  Y.  App.  Div.  603. 

4.  Services  Performed  on  Credit  of  Party  Re- 
questing.—  Clark  v.  Roop,  15  Ark.  172;  Scott 
v.  Messick,  4  T.  B.  Mon.  (Ky.)  535. 

5.  Limit  of  Recovery.  —  Fowler  v  Hess,  88 
Va.  506,  in  which  case  it  was  held  that  one 
who  in  return  for  his  services  in  managing 
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either  with  or  without  the  latter's  consent  and  knowledge,  and  he  knowingly 
accepts  and  avails  himself  of  these  services,  the  general  rule  is  that  the  law 
will  imply  a  promise  to  pay  a  fair  and  reasonable  compensation  therefor.1  But 
the  following  limitations  of  this  rule  are  well  settled  :  First,  in  order  that  the 
doctrine  of  liability  upon  an  implied  contract  may  be  applied,  there  must  be  no 
restrictions  imposed  by  the  law  upon  the  party  sought  to  be  charged  against 
making  in  direct  terms  a  similar  contract  to  that  which  is  implied.8  Second, 
no  contract  will  be  implied  unless  the  party  receiving  the  benefits  is  entirely 
free  to  elect  whether  he  will  or  will  not  accept  the  work.3  And  third,  where 
such  acceptance  has  in  no  way  influenced  the  conduct  of  the  other  party  with 
reference  to  the  work  itself,  no  contract  will  be  implied.4 

4.  Services  Rendered  to  Each  Other  by  Members  of  One  Family  —  a.  State- 
ment of  Rule. — Ordinarily,  where  services  are  rendered  and  voluntarily 
accepted,  the  law  will  imply  a  promise  on  the  part  of  the  recipient  to  pay  for 
them ;  but  where  the  services  are  rendered  to  each  other  by  members  of  a 
family  living  as  one  household,  there  will  be  no  such  implication  from  the 
mere  rendition  and  acceptance  of  the  services.  On  the  contrary,  the  presump- 
tion is  that  the  services  are  intended  to  be  gratuitous,  and  in  order  to  recover 


another's  farm  received  its  full  product  could 
recover  nothing  beyond  that,  where  it  ap- 
peared that  his  services  were  worth  no  more. 

1.  Accepted  Services  —  Alabama.  —  Humes  v. 
Decatur  Land  Imp.,  etc.,  Co.,  98  Ala.  461. 

Arkansas.  —  Simpson  v.  McDonald,  2  Ark. 
370;  McDaniel  v.  Parks,  19  Ark.  671;  Ford  v. 
Ward,  26  Ark.  360. 

Delaware.  —  Draper  v.  Randolph,  4  Harr.- 
(Del.)  454- 

Illinois.  —  Rockford,  etc.,  R.  Co.  v.  Wilcox, 
66  111.  417. 

Indiana.  —  Chamness  v.  Cox,  2  Ind.  App. 
485. 

Iowa.  —  Shelton  v.  Johnson,  40  Iowa  84; 
McGarvy  v.  Roods,  73  Iowa  363;  Cowan  v. 
Musgrave,  73  Iowa  384;  Shoemaker  v.  Rob- 
erts, 103  Iowa  681;  Hudspeth  v.  Yetzer,  78 
Iowa  11. 

Kentucky.  —  Viley  v.  Pettit,  96  Ky.  576;  Car- 
ter v.  Orme,  3  Ky.  L.  Rep.  56. 

Maine.  —  Abbot  v.  Third  School  Dist.,  7  Me. 
118;  True  v.  McGilvery,  43  Me.  485;  Tebbetts 
v.  Haskins,  16  Me.  283;  Weston  v.  Davis,  24 
Me.  374. 

Michigan.  —  McClary  v.  Michigan  Cent.  R. 
Co.,  102  Mich.  312;  Strong  v.  Saunders,  15 
Mich.  339;  Hosmer  v.  Wilson,  7  Mich.  294,  74 
Am.  Dec.  716;  Donovan  v.  Halsey  F.  Engine- 
Co.,  58  Mich.  39. 

Missouri.  —  Hiemenz  v.  Goerger,  51  Mo. 
App.  586;  Painter  v.  Ritchey,  43  Mo.  App. 
ill;  Holmes  v.  Board  of  Trade,  81  Mo.  137; 
Thomas  v.  Walnut  Land,  etc.,  Co.,  43  Mo. 
App.  653. 

New  Hampshire.  —  Low  v.  Connecticut,  etc., 
Rivers  R.  Co.,  46  N.  H.  284;  Goodwin  v. 
Union  Screw  Co.,  34  N.  H.  379;  Hatch  v.  Pur- 
cell,  21  N.  H.  544. 

New  York.  —  Port  Jervis  Water  Works  Co. 
v.  Port  Jervis,  71  Hun  (N.  Y.)  66;  Crane*/. 
Baudo'uinc,  55  N.  Y.  2*6;  Coalc  v.  Suckert, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  76;  Siorrs 
v.  Congregational  Church,  17  N.  Y.  Wkly. 
Dig.  179. 

North  Carolina.  —  Blount  v.  Guthrie,  99  N. 
Car.  93;  Bailey  v.  Rutjcs,  86  N.  Car.  517; 
Muffin  v.  Glass,  117  N.  Car.  142;  Dixon  v. 
Gravely,  117  N.  Car.  84. 


Ohio.  —  Holmes  v.  Holland,  29  Cine.  L.  Bui. 
115,  11  Ohio  Dec.  (Reprint)  768. 

Oregon.  —  Kiser  v.  Holladay,  29  Oregon  33S; 
Forbis  v.  Inman,  23  Oregon  68. 

Pennsylvania.  —  Com.  v.  Buchanan,  6  Kulp 
(Pa.)  217. 

Vermont.  —  Rowell  v.  School  Dist.  No.  19, 
59  Vt.  658. 

Wisconsin.  —  Wheeler  v.  Hall,  41  Wis.  447; 
Felker  v.  Haight,  33  Wis.  259. 

Wyomitig.  —  Hay  v.  Peterson,  6  Wyo.  419. 
Illustration  of  Rule.  —  A  promise  by  a  rail- 
road company  to  pay  one  for  carrying  mails  is 
implied  from  its  acceptance  of  his  services, 
although  he  carried  such  mails  under  a  mis- 
taken belief  that  he  was  required  to  do  so  under 
contract  with  the  government.  McClary  v. 
Michigan  Cent.  R.  Co.,  102  Mich.  312. 

Previous  Payment  for  Similar  Services  Competent 
Evidence.  —  Previous  payment  by  the  defend- 
ant for  the  like  services  may  be  proved  as  a 
circumstance  bearing  on  the  question  of  a 
promise.    Strong  v.  Saunders,  15  Mich.  339. 

2.  Contracts  Forbidden  by  Law.  —  Zottman  v. 
San  Francisco,  20  Cal.  96,  Si  Am.  Dec.  96; 
Rcichard  v.  Warren  County,  31  Iowa  381; 
Detroit  v.  Michigan  Paving  Co.,  36  Mich.  335; 
Brady  v.  New  York,  2  Bosw.  (N.  Y.)  187. 

Services  Rendering  Party  Liable  for  Mis- 
demeanor. —  Where  a  party  has  rendered  serv- 
ices under  a  contract  which  is  not  prohibited 
by  law,  he  may  recover  compensation  therefor 
although  in  rendering  them  he  has  committed 
a  misdemeanor  owing  to  his  noncompliance 
with  a  statute  requiring  him  first  to  procure  a 
certificate  or  license.  Smythe  v.  Hanson,  61 
Mo.  App.  285. 

3.  Freedom  of  Election  Necessary.  —  Zottman 
v.  San  Francisco,  20  Cal.  96,  81  Am.  Dec.  96; 
Davis  v.  School  Dist.  No.  2,  24  Me.  349. 

4.  Where  Acceptance  Doos  Not  Influence  Other 
Party's  Action.  —  Zottman  v.  San  Francisco,  20 
Cal.  96,  81  Am.  Dec.  96;  Rcichard  v.  Warren 
County,  31  Iowa  381. 

Illustration.  —  The  city  of  Detroit,  being  in. 
capable  of  contracting  in  regard  to  public  im- 
provements except  by  express  contract,  con- 
forming to  the  charter  conditions,  and  let 
under  supervision,  cannot  be  held  upon  an 
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therefor  the  plaintiff  must  affirmatively  show  either  that  an  express  contract 
for  remuneration  existed  or  that  the  circumstances  under  which  the  services 
were  rendered  were  such  as  exhibit  a  reasonable  and  proper  expectation  that 
there  would  be  compensation.1  The  reason  for  this  is  that  the  household 
f.imily  relationship  is  presumed  to  abound  in  reciprocal  acts  of  kindness  and 
good  will  which  tend  to  mutual  comfort  and  convenience  of  the  family;8  and 
the  rule  stated  applies  not  only  to  members  of  a  family  who  are  related  by 
blood,  but  to  those  distantly  related,3  and  to  those  who  are  in  fact  not  related 
at  all,  provided  they  live  together  as  members  of  one  family.4 

Presumption  that  Services  Were  Gratuitous  Not  Conclusive.  —  The  presumption  that 
services  rendered  by  one  member  of  a  family  to  another  were  gratuitous  is  not 
a  conclusive  one.  It  may  be  overcome  by  showing  an  express  agreement  for 
payment,  or  by  showing  circumstances  which  will  support  the  implication 
that  the  services  were  to  be  paid  for.5    The  burden  is,  of  course,  on  the  per- 


implied  contract.  Detroit  v.  Michigan  Paving 
Co.,  36  Mich.  335. 

1.  Services  Rendered  by  Members  of  a  Common 
Family  —  Delaware. — Cannon  v.  Windsor,  1 
Houst.  (Del.)  143;  Mariner  v.  Collins,  5  Harr. 
(Del.)  290;  State  v.  Connoway,  2  Houst.  (Del.) 
206;  Cantine  v.  Phillips,  5  Harr.  (Del.)  428; 
Morris  v.  Simpson,  3  Houst.  (Del.)  568. 

Georgia.  —  Hudson  v.  Hudson,  90  Ga.  581; 
Oliver  v.  Hammond,  85  Ga.  323. 

Illinois.  —  Quigly  v.  Harold,  22  111.  App. 
269;  Clawson  v.  Moore,  29  111.  App.  296;  Col- 
lar v.  Patterson,  137  111.  403. 

Indiana.  —  Hill  v.  Hill,  121  Ind.  255;  James 
v.  Gillen,  3  Ind.  App.  472,  34  Cent.  L.  J.  389. 

Iowa.  —  Van  Sandt  v.  Cramer,  60  Iowa  424; 
Cowan  v.  Musgrave,  73  Iowa  384;  McGarvy 
v.  Roods,  73  Iowa  363;  Tank  v.  Rohvveder,  98 
Iowa  154;  Salvador  v.  Feeley,  105  Iowa  478; 
Resso  v.  Lehan,  96  Iowa  45;  Scully  v.  Scully, 
28  Iowa  548;  Harper  v.  Kissick,  52  Iowa  733; 
Keegan  v.  Malone,  62  Iowa  208. 

Kansas. —  Shane  v.  Smith,  37  Kan.  55; 
Wyley  v.  Bull,  41  Kan.  209. 

Kentucky.  —  Coleman  v.  Simpson,  2  Dana 
(Ky.)  166;  Turner  v.  Turner,  (Ky.  1897)  38  S. 
W.  Rep.  506. 

Maine.  —  Holmes  v.  Waldron,  85  Me.  312. 

Maryland.  —  Bixler  v.  Sellman,  77  Md.  494. 

Michigan.  —  Allen  v.  Allen,  60  Mich.  635. 

Missouri.  —  Woods  v.  Land,  30  Mo.  App. 
176;  Louder  v.  Hart,  52  Mo.  App.  377;  Bittrick 
v.  Gilmore,  53  Mo.  App.  53. 

Nebraska.  —  Newman  v.  Edwards,  22  Neb. 
248. 

New  Jersey.  —  Disbrow  v.  Durand,  54  N.  J. 
L.  343,  33  Am.  St.  Rep.  678;  Ridgway  v.  Eng- 
lish, 22  N.  J.  L.  409;  Updike  v.  Ten  Broeck, 
32  N.  J.  L.  105. 

New  York.  —  Gallaher  v.  Vought,  8  Hun  (N. 
Y.)  87;  Ackerman  v.  Ackerman,  (Supm.  Ct. 
Gen.  T.)  2  N.  Y.  St.  Rep.  181;  Carpenter  v. 
Weller,  15  Hun  (N.  Y.)  134;  Kelly's  Estate, 
Tuck.  (N.  Y.)  28;  Matter  of  Ryder,  2  Connoly 
(N.  Y.)  224;  Sullivan  v.  Sullivan,  6  Hun  (N. 
Y.)  658;  Wilcox  v.  Wilcox,  48  Barb.  (N.  Y.) 
327;  Matter  of  Stewart,  (Surrogate  Ct.)  21 
Misc.  (N.  Y.)4i2;  Jagau  v.  Goetz,  (C.  PI.  Gen. 
T.)  11  Misc.  (N.  Y.)  380;  Keller  v.  Stuck,  4 
Redf.  (N.  Y.)  294. 

North  Carolina.  —  Callahan  v.  Wood,  118  N. 
Car.  752;  Mull  v.  Walker,  100  N.  Car.  46; 
Harty  v.  Harris,  120  N.  Car.  408. 

Ohio.  —  Finch  v.  Finch,  4  Cine.  L.  Bui.  908, 


7  Ohio  Dec.  (Reprint)  673;  Pollock  v.  Pollock, 
2  Ohio  Cir.  Ct.  143,  1  Ohio  Cir.  Dec.  410. 

Oregon.  —  Wilkes  v.  Cornelius,  21  Oregon 
341. 

Pennsylvania.  —  Moyer's  Appeal,  112  Pa.  St. 
290. 

South  Dakota.  —  Murphy  v.  Murphy,  1  S. 
Dak.  316. 

Vermont.  —  Sawyer  v.  Hebard,  58  Vt.  375; 
Hatch  v.  Hatch,  60  Vt.  160. 

Virginia.  — Jackson  v.  Jackson,  96  Va.  165. 
West  Virginia.  —  Riley  v.  Riley,  38  W.  Va. 
283. 

Wisconsin.  —  Ellis  v.  Cary,  74  Wis.  176; 
Wells  v.  Perkins,  43  Mis.  160. 

What  Circumstances  Strengthen  Presumption.  — 
The  closer  the  family  relationship  is,  the 
stronger  is  the  presumption  that  services  are 
gratuitous.  Woods  v.  Land,  30  Mo.  App.  176; 
Quigly  v.  Harold,  22  111.  App.  269. 

2.  Considerations  on  Which  Rule  Based.  —  Dis- 
brow v.  Durand,  54  N.  J.  L.  343,  33  Am.  St. 
Rep.  67S. 

3.  Rule  Applicable  to  All  Degrees  of  Relation- 
ship. —  See  cases  cited  in  the  following  sub- 
division of  this  section. 

4.  Rule  Applicable  to  Persons  Not  Related.  — 

Windland  v.  Deeds,  44  Iowa  98;  Smith  v. 
Johnson,  45  Iowa  308;  Wyley  v.  Bull,  41  Kan. 
206;  Cooper  v.  Cooper,  147  Mass.  370,  9  Am. 
St.  Rep.  721;  Ryan  v.  Lynch,  9  Mo.  App.  18; 
Disbrow  v.  Durand,  54  N.  J.  L.  343,  33  Am. 
St.  Rep.  678;  Griffin  v.  Potter,  14  Wend.  (N. 
Y.)  209;  Livingston  v.  Ackeston,  5  Cow.  (N. 
Y.)  531 ;  Hartman's  Appeal,  3  Grant  Cas.  (Pa.) 
271. 

5.  Presumption  that  Services  Were  Gratuitous 
Rebuttable. —  Pitts  v.  Pitts,  21  Ind.  309;  Resso 
v.  Lehan,  96  Iowa  45;  Harpers.  Kissick,  52 
Iowa  733;  Scully  v.  Scully,  28  Iowa  548;  Koch 
v.  Hebel,  32  Mo.  App.  103;  Jagau  v.  Goetz, 
(C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  380:  Doremus 
v.  Lott,  49  Hun  (N.  Y.)  284;  Van  Schovck  v. 
Backus,  9  Hun  (N.  Y.)  68. 

The  Giving  of  a  Note  in  Payment  for  Services 
Rendered  by  one  member  of  a  family  to  another 
raises  the  presumption  that  there  was  a  con- 
tract to  pay  for  such  services.  Pitts  v.  Pitts, 
21  Ind.  309. 

Not  Necessary  that  Amount  of  Compensation  Be 
Fixed.  —  Where  facts  and  circumstances  are 
shown  which  raise  the  presumption  that  serv- 
ices rendered  by  one  member  of  a  family  to 
8,      another  are  to  be  paid  for,  the  one  rendering 
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son  rendering  the  services  to  overcome  the  presumption  which  the  law  raises 
that  such  services  were  rendered  gratuitously.1 

b.  Applications  of  Rule  —  Parent  and  Child.  —  In  accordance  with  the  rule 
stated  in  the  preceding  subdivision  of  this  section,  unless  an  express  contract 
for  compensation  exists  or  the  circumstances  are  such  as  will  raise  an  implied 
promise  to  pay  therefor,  a  child  cannot  recover  for  services  rendered  while  a 
member  of  the  parent's  family,  whether  he  be  of  age  or  not,  and  whether  the 
relationship  be  one  of  blood  or  the  head  of  the  family  is  merely  in  loco  parentis? 
The  converse  of  this  doctrine  is  equally  well  established.  Services  and  sup- 
port rendered  by  a  parent  to  a  child  while  a  member  of  the  parent's  house- 
hold will  be  presumed  to  be  gratuitous  unless  the  contrary  be  conclusively 
shown.3  The  rule  also  applies  in  the  case  of  the  following  relatives  living 
together  as  members  of  a  common  family :  husband  and  wife,'*  cousins,5 
brothers  and  sisters,6  brothers-in-law  and  sisters-in-law,7  uncle  and  niece  or 


such  services  will  be  entitled  to  recover  there- 
for, and  it  is  not  essential  to  this  right  that  the 
amount  of  compensation  should  be  agreed 
upon.    McGarvy  v.  Roods,  73  Iowa  363. 

1.  Borden  of  Proof.  —  Enger  v.  Lofland,  100 
Iowa  303. 

2.  Parent  and  Child.  —  Stock  v.  Sioliz,  137  111. 
349;  Chadwick  v.  Devore,  69  Iowa  637;  Spitz- 
miller  v.  Fisher,  77  Iowa  289;  Perry  v.  Perry, 
2  Duv.  (Ky.)  312;  Wright  v.  Senn,  85  Mich. 
191;  Allen  v.  Allen,  60  Mich.  635;  Penter  v. 
Roberts,  51  Mo.  App.  222;  Erhart  v.  Dietrich, 
1 18  Mo.  418;  Matter  of  Dusenberry,  (Surrogate 
Ct.)  10  Misc.  (N.  Y.)  633;  Matter  of  Hughey, 
(Surrogate  Ct.)  7  N.  Y.  St.  Rep.  732;  Heruog 
v.  Hertzog,  29  Pa.  St.  465.  For  a  full  treat- 
ment of  the  subject  and  a  citation  of  all  the 
authorities,  see  the  title  Parent  and  Child. 

Illustrations.  —  Services  rendered  by  a 
daughter  who  has  attained  her  majority  but 
has  continued  to  live  with  her  parents  as  a 
member  of  the  family  do  not  give  rise  to 
a  promise  to  pay  any  consideration  for  such 
services,  and  if  rendered  without  an  express 
promise  therefor,  a  subsequent  agreement  to 
pay  will  not  be  supported  by  any  legal  con- 
sideration.   Chadwick  v.  Devore,  69  Iowa  637. 

3.  Services  Rendered  by  Parent  to  Child.  — 
Larsen  v.  Hansen.  74  Cal.  320;  Bradley  v. 
K  :nt.  7  Houst.  (Del.)  372;  Oliver  v.  Ham- 
mond. 85  Ga.  323;  Reid  v.  Farror,  (Supm.  Ct. 
Gen.  T.)6N.  Y.  St.  Rep.  199;  Hatch  v.  Hatch, 
60  Vt.  160;  Bostwick  v.  Bostwick,  71  Wis.  273. 

Illustration  —  No  implied  promise  arises  on 
the  part  of  a  s  in  to  pay  rent  for  a  house  owned 
by  his  mother  and  occupied  by  him  and  his 
family  with  her,  without  anything  being  said 
as  to  rent.  Matter  of  Perry,  (Surrogate  Ct.)  5 
Misc.  (M.  Y.)  149. 

4.  Husband  and  Wife.  —  Holmes  v.  Waldron, 
85  Me.  312;  Lapivorth  v.  Leach,  79  Mich.  16; 
Lynn  v.  Smith,  35  Hun  (M.  Y.)  275.  See  also 
the  title  Husband  and  Wife,  ante. 

Rule  Applicable  to  Parties  Cohabiting  as  Hus- 
band and  Wife.  —  The  rule  is  applicable  in  the 
case  of  parties  cohabiting  as  man  and  wife, 
although  they  are  not  actually  married.  Fos- 
binder's  Estate,  2  Lehigh  Val.  L.  Rep.  (Pa.) 
270. 

6.  Cousins.  —  Clark's  Estate,  35  Leg.  Int. 
(Pa.)  421,  12  Phila.  (Pa.)  147;  Ncal  v.  Gilmore, 
79  Pa.  St.  42:. 

Presumption  that  Services  Were  Gratuitous  Re- 
buttable. —  One  who  sends  for  his  cousin  to 
come  and  keep  house  for  him,  which  she  does 


at  his  request  for  several  years,  is  liable  to  her 
for  the  value  of  her  services,  although  family 
privileges  are  allowed  to  her.  Ileffron  v. 
Brown,  54  III.  App.  377. 

6.  Brothers  and  Sisters.  —  Fuller  v.  Fuller,  21 
Ind.  App.  42;  Martin  v.  Sheridan,  46  Mich. 
93;  Callahan  v.  Riggins,  43  Mo.  App.  130; 
Bundy  •:.  Hyde,  50  N.  H.  116;  Woodward  v. 
Bugsbee,  2  Hun  (N.  Y.)  128;  Bowen  v.  Bowen, 
2  Bradf.  (N.  Y.)336;  Collyer  v.  Collyer,  113  N. 
V.  442;  Schumberger  v.  Hoy,  7  Pa.  Super.  Ct. 
206;  Bishop's  Estate,  2  W.  N.  C.  (Pa.)  447; 
Culp's  Appeal,  28  Leg.  Int.  (Pa.)  160;  Lackey's 
Estate,  181  Pa.  St.  638. 

Illustrations  of  Rule.  —  Where  a  sister  resides 
in  the  family  of  her  brother,  performing  the 
ordinary  services  of  a  housekeeper,  and  re- 
ceiving clothing  and  the  benefits  of  a  home, 
for  nearly  eight  years,  without  keep;  ng  any  ac- 
count and  without  any  promise  or  understand- 
ing that  she  should  receive  wages,  the  law  will 
not  imply  a  contract  for  services  rendered  nor 
hold  the  brother's  estate  chargeable  for  such 
services  for  the  first  time  after  the  death  of 
the  brother.    Ayres  v.  Hull,  5  Kan.  419. 

So  where  a  person  lived  with  his  sister  at  in- 
tervals for  a  number  of  years,  and  it  appeared 
that  his  position  in  the  household  was  that  of 
a  member  of  the  family;  that  during  all  the 
time  of  occupancy  no  board  was  asked  for  or 
paid;  that  he  assisted  in  the  family  work  and 
occasionally  advanced  to  his  sister  small  sums 
of  which  no  account  was  kept,  it  was  held  that 
the  sister  was  not  entitled  to  recover  for  board. 
Culp's  Appeal,  28  Leg.  Int.  (Pa.)  160. 

Effect  of  Express  Contract.  —  Where  there  is  an 
express  contract  by  a  sister  to  pay  her  brother 
for  board  and  nursing,  the  fact  that  the  parties 
are  near  relatives  does  not  affect  the  right  of 
recovery.  Frame's  Estate,  1  Del.  Co.  Rep. 
(Pa.)  115.  See  also  Huffman  v.  Wyrick,  5  Ind. 
App.  183;  Gibbon's  Estate,  8  Lane.  L.  Rev. 
(Pa.)  305. 

Implied  Contract   Overcoming  Presumption.  — 

Where  a  man  lived  much  of  his  time  in  his 
sister's  family,  where  his  washing  and  ironing 
were  done  and  he  was  cared  for  when  sick, 
and  never  paid  anything,  but  repeatedly  said 
that  he  would  pay  for  all  that  was  clone  for 
him,  and  it  did  not  appear  that  no  return  was 
expected,  it  was  held  that  his  estate  was  liable 
on  an  implied  assumpsit  for  services  rendered 
him.    O'Connor  v.  Beckwith,  4t  Mich.  657. 

7.  Brothers-in  law  and  8isters-in  law.  Hill  v. 
Mill,  121  Ind.  255. 
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nephew,1  and  aunt  and  niece  or  nephew.8 

5.  Services  Rendered  under  Mistake.  —  Where  services  are  rendered  under  a 
mutual  mistake  of  the  parties  as  to  the  price  to  be  paid  therefor,  the  law 
n  jects  the  understanding  of  each  party  and  awards  what  the  services  are  rea- 
sonably worth.3  So  where  services  are  rendered  under  a  supposed  contract 
with  a  partnership,  which  is  in  fact  no  contract  because  executed  by  one  part- 
ner without  authority,  the  plaintiff  is  entitled  to  recover  the  reasonable  value 
of  the  services.4  No  recovery,  however,  is  permissible  for  services  rendered  by 
mistake  on  another's  property  without  his  consent,5  or  for  work  performed 
by  mistake  on  another's  contract.0  But  if  the  defendant  receives  the  benefit 
of  work  and  afterwards  agrees  to  pay  therefor,  the  plaintiff  may  recover  the 
reasonable  value  of  the  services.7  If  one  performs  services  for  another 
through  mistake  procured  by  the  fraud  of  that  other,  he  will  be  permitted  to 
recover  the  reasonable  value  of  the  services  regardless  of  any  original  intention 
to  charge  therefor.8 


Presumption  May  Be  Rebutted.  —  The  pre- 
sumption that  services  rendered  to  a  brother- 
in-law  and  sister-in-law  were  intended  to  be 
gratuitous  may  be  rebutted  by  evidence  of 
facts  and  circumstances  showing  that  they 
were  not  so  intended.  Mayfaith's  Appeal, 
(Pa.  1885)  2  Atl.  Rep.  28;  McCarty's  Estate,  9 
Phila.  (Pa.)  318,  30  Leg.  Int.  (Pa.)  12;  White  v. 
Knowles,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp. 
579- 

1.  Uncle  and  Niece  or  Nephew.  —  Beatty's 
Estate,  25  Pittsb.  Leg.  J.  117;  Lafferty's 
Estate,  13  Pa.  Co.  Ct.  82;  Hanway's  Estate, 
1  Chest.  Co.  Rep.  (Pa.)  531;  Brown's  Estate,  6 
Pa.  Co.  Ct.  428. 

Evidence  Held  Sufficient  to  Overcome  Presump- 
tion that  Services  Were  Gratuitous.  —  Where  a 
person's  niece  left,  at  his  request,  a  business 
of  her  own  to  render  personal  services  in  his 
home,  and  after  working  six  years  without  re- 
ceiving payment  the  uncle  died,  leaving  a  will 
bequeathing  a  certain  sum  to  her  and  describ- 
ing her  to  be  "  at  present  employed  as  my 
housekeeper,"  it  was  held  that  neither  the  re- 
lationship nor  the  fact  of  nonpayment  nega- 
tived the  implication  of  the  promise  to  pay  for 
the  services.  Ranninger's  Appeal,  118  Pa. 
St.  20. 

2.  Aunt  and  Niece  or  Nephew.  —  Kneass's 
Estate,  6  Phila.  (Pa.)  353,  24  Leg.  Int.  (Pa.) 
245. 

Under  What  Circumstances  Compensation  Is  Re- 
coverable.—  Where  the  plaintiff  occupied  his 
aunt's  house  on  an  agreement  to  pay  rent, 
and  boarded  her,  it  was  held  that  he  was  en- 
titled to  recover  from  her  estate  for  board, 
lodging,  and  washing,  since  their  relationship 
imposed  no  obligation  upon  him  to  support 
her.  Fleer  v.  Finken,  (Supm.  Ct.  Gen.  T.)  39 
N.  Y.  St.  Rep.  902. 

A  claim  against  the  estate  of  an  aunt  for 
board  and  nursing  in  her  last  illness  will  be 
allowed  where  the  purpose  to  make  and  re- 
ceive payment  existed.  Chapman  v.  Barnes, 
29  111.  App.  184. 

3.  Services  Performed  under  Mutual  Mistake  as 
to  Price.  —  Turner  v.  Webster,  24  Kan.  38,  36 
Am.  Rep.  251,  in  which  case  the  court  said: 
"  The  minds  of  the  parties  met  upon  every- 
thing but  the  compensation.  As  to  that  there 
was  no  aggregatio  mentium.  What,  then,  should 
result?  Should  he  receive  nothing  because 
there  was  no  mutual  assent  to  the  compensa- 
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tion?  That  were  manifest  injustice.  Should 
his  understanding  bind  both  parties?  That 
were  a  wrong  to  them.  Should  theirs  control? 
That  were  an  equal  wrong  to  him.  The  law, 
discarding  both,  says  a  reasonable  compensa- 
tion must  be  paid." 

4.  Services  Rendered  under  Mistaken  Belief  that 
a  Contract  Exists.  —  Van  Deusen  v.  Blum,  18 
Pick.  (Mass.)  229,  29  hm.  Dec.  582. 

5.  Labor  Performed  on  Another's  Property  by 
Mistake,  —  Isle  Royale  Mi-n.  Co.  v.  Henin,  37 
Mich.  332,  26  Am.  Rep.  520  (for  cutting  an- 
other's trees  and  hauling  and  piling  the  wood). 

6.  Labor  on  Another's  Contract  by  Mistake.  — 
Rohr  v.  Baker,  13  Oregon  350;  Forbis  v.  In- 
man,  23  Oregon  68. 

Illustrations.  —  Where  a  stranger  performs 
work  on  another's  contract  to  excavate  a 
street,  without  the  latter's  knowledge,  by  mis- 
take, he  cannot  recover  the  cost  thereof.  Rohr 
v.  Baker,  13  Oregon  350. 

7.  Rule  Where  Defendant  Accepts  Benefit  of 
Work.  —  Forbis  v.  Inman,  23  Oregon  68. 

8.  Mistake  Procured  by  Another's  Fraud.  —  Fox 
v.  Dawson,  8  Mart.  (La.)  94;  Boardman  v. 
Ward,  40  Minn.  399,  12  Am.  St.  Rep.  749; 
Hickam  v.  Hickam,  46  Mo.  App.  497;  Higgins 
v.  Breen,  9  Mo.  497;  Rickard  v.  Stanton,  16 
Wend.  (N.  Y.)  25.  Compare  Cooper  v.  Cooper, 
147  Mass.  370,  9  Am.  St.  Rep.  721;  Robbins  v. 
Potter,  11  Allen  (Mass.)  588. 

Services  Rendered  by  Person  Formerly  a  Slave. 
—  Where  a  person  originally  a  slave  continued 
in  the  employment  of  the  master  after  emanci- 
pation, under  an  impression  produced  by  the 
fraud  of  the  master  that  he  was  still  a  slave, 
he  was  entitled  to  recover  the  reasonable  value 
of  his  services.  Hickam  v.  Hickam,  46  Mo. 
App.  497;  Peter  v.  Steel,  3  Yeates  (Pa.)  250. 
See  also  Kinney  v.  Cook,  4  111.  232.  Contra, 
Franklin  7/.  Waters,  8  Gill  (Md.)  322. 

Labor  on  Land  Induced  by  Fraudulent  Repre- 
sentations that  Employer  Is  Owner.  —  Where  a 
person,  by  a  fraudulent  representation  that 
he  is  the  owner  of  land,  induces  another  to 
bestow  labor  upon  it  in  the  expectation  of  en- 
joying the  property  as  a  joint  owner,  the  per- 
son performing  the  labor  may,  on  discovery 
of  the  fraud,  abandon  the  contract  under 
which  the  labor  was  performed  and  recover  on 
the  common  count  of  indebitatus  assumpsit  the 
value  of  the  work  done.  Rickard  v.  Stanton, 
16  Wend.  (N.  Y.)  25. 
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6.  Services  Rendered  under  Unfinished  Contract  —  a.  WHERE  PLAINTIFF 
Wilfully  Abandons  Contract  Before  Completion  —  (i)  View  that 

There  Can  Be  No  Recovery  on  a  Qtiantum  Meruit  —  (a)  General  Rule  and  Considera- 
tions on  Which  Based.  —  Although  there  is  considerable  conflict  in  the  decisions, 
the  decided  weight  of  authority  is  that  where  there  is  an  entire  contract  and  the 
plaintiff  has  performed  a  part  of  it,  and  without  legal  excuse  and  against 
the  consent  of  the  other  contracting  party  refuses  to  perform  the  remaining 
part,  he  is  not  entitled  to  recover  anything  for  the  part  performed.  He  must 
perform  the  agreed  service  as  a  condition  precedent  to  his  right  to  recover 
anything  on  the  contract.1  The  rule  is  not  altered  by  the  fact  that  he  subse- 
quently agrees  to  finish  performance  and  is  not  permitted  to  do  so  by  the 


Services  Performed  by  Plaintiff  under  Supposi- 
tion that  She  Is  Defendant's  Wife.  —  Where  a 
woman  is  induced  to  marry  a  man  on  his 
fraudulent  representations  that  he  is  single, 
she  may,  on  discovering  the  fraud,  recover 
for  services  rendered  to  him  while  living  in  the 
relation  of  man  and  wife.  Higgins  v.  Breen, 
9  Mo.  4Q7;  Fox  v.  Dawson,  8  Mart.  (La.)  94. 
Contra,  Cooper  v.  Cooper,  147  Mass.  370,  9 
Am.  St.  Rep.  721,  cited  with  approval  in  Ogden 
v.  McHugh,  167  Mass.  279. 

1.  Rule  that  Plaintiff  Is  Entitled  to  Recover 
Nothing  —  England.  —  Sinclair  v.  Bowles,  9  B. 
&  C.  92,  17  E.  C.  L.  340;  Cutter  v.  Powell,  6 
T.  R.  324;  Spain  v.  Arnott,  2  Stark.  256,  3  E. 
C.  L.  400;  Collins  v.  Stimson,  11  Q.  B.  D.  142. 

United  States.  —  Dermott  v.  Jones,  2  Wall. 
(U.  S.)  1. 

Alabama.  —  Wrights.  Turner,  1  Stew.  (Ala.) 
29,  18  Am.  Dec.  35;  Hawkins  v.  Gilbert,  19 
Ala.  54;  Nesbitt  v.  Drew,  17  Ala.  379;  Davis 
v.  Wade,  4  Ala.  208. 

Arkansas.  —  Hibbard  v.  Kirby,  38  Ark.  102; 
Wright  v.  Morris,  15  Ark.  444. 

California.  —  Hogan  v.  Titlow,  14  Cal.  255. 

Colorado.  —  Cody  v.  Raynaud,  I  Colo.  272; 
Walling  v.  Warren,  2  Colo.  434. 

Connecticut.  —  Coburn  v.  Hartfoid,  38  Conn. 
290. 

Illinois.  —  Eldridge  v.  Rowe,  7  111.  93,  43 
Am.  Dec.  41;  Thrift  v.  Payne,  71  111.  408; 
Angle  v.  Hanna,  22  III.  431,  74  Am.  Dec.  161 ; 
Badgley  v.  Heald,  9  111.  64;  Hansell  v.  Erick- 
son.  28  111.  257. 

Kentucky.  —  Escott  v.  White,  io  Bush  (K>.) 
169. 

Maine.  —  Miller  v.  Goddard,  34  Me.  102,  56 
Am.  Dec.  638. 

Maryland.  —  Watkins  v.  Hodges,  6  Har.  &  J. 
(Md.)  38;  Howard  v.  Wilmington,  etc.,  R.  Co., 
1  Gill  (Md.)  342;  Denmead  v.  Coburn,  15  Md.  39. 

Massachusetts.  —  Olmstead  v.  Beale,  19  Pick. 
(Mass.)  528;  Stark  v.  Parker,  2  Pick.  (Mass.) 
267,  13  Am.  Dec  425;  Davis  v.  Maxwell,  12 
Met.  (Mass.)  286;  Thayer  v.  Wadsworth,  19 
Pick.  (Mass.)  349;  Faxon  v.  Mansfield,  2  Mass. 
147;  Whiting  v.  Sullivan,  7  Mass.  107. 

Michigan.  —  Schciblc7\  Klein,  89  Mich.  376; 
Haniey  v.  Walker,  79  Mich.  607. 

Minnesota.  —  Mason  v.  Hcyward,  3  Minn. 
182;  Williams  v.  Anderson,  9  Minn.  50;  Stees 
v.  Leonard,  20  Minn.  494;  Weber  v.  Clark,  24 
Minn.  354. 

Missouri. — Gruetzner  v.  Aude  Furniture 
Co.,  28  Mo.  App.  263;  Fox  v.  Pullman  Palace 
Car  Co.,  16  Mo.  App.  122;  Schnerr  v.  I.cmp, 
19  Mo.  41:  White  v.  Wright,  [6  Mo.  App.  551; 
Hanel  v.  Frcund,  17  Mo.  App.  623;  Earp  v. 
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Tyler,  73  Mo.  617;  Posey  z.  Garth,  7  Mo.  94, 
37  Am.  Dec.  183;  Caldwell  v.  Dickson,  17  Mo. 
575;  Henson  v.  Hampton,  32  Mo.  408;  Downs 
v.  Smit,  15  Mo.  App.  583;  Blanton  v.  King,  73 
Mo.  App.  148;  Stout  v.  St.  Louis  Tribune  Co., 
52  Mo.  342. 

New  Jersey.  —  Erving  v.  Ingram,  24  N.  J.  L. 
520;  Brown  v.  Fitch,  33  N.  J.  L.  418;  Haslack 
v.  Mayers,  26  N.  J.  L.  292. 

New  York.  —  Bowery  Nat.  Bank  v.  New 
York,  63  N.  Y.  336;  Reab  v.  Moor,  19  Johns. 
(N.  Y.)  337;  M'Millan  v.  Yanderlip,  12  Johns. 
(N.  Y.)  165,  7  Am.  Dec.  299;  Thorpe  v.  White, 
13  Johns.  (N.  Y.)  53;  Lantry  v.  Parks,  8  Cow. 
(N.  Y.)63;  Stephens  v.  Beard,  4  Wend.  (N.  Y.) 
604;  Marsh  v.  Ruleson,  1  Wend.  (N.  Y.)  514; 
Pierce  v.  Schenck,  3  Hill  (N.  Y.)  28;  Jennings 
v.  Camp,  13  Johns.  (N.  Y.)  94,  7  Am.  Dec.  367. 

North  Carolina.  —  Thigpen  v.  Leigh,  93  N. 
Car.  49;  Niblett  v.  Herring,  4  Jones  L.  (49 
N.  Car.)  262;  Dula  v.  Cowles.  7  Jones  L.  (52  N. 
Car.)  290,  75  Am.  Dec.  463;  Russell  v.  Stew- 
art, 64  N.  Car.  487;  Brewer  v.  Tysor,  3  Jones 
L.  (48  N.  Car.)  180;  White  v.  Brown,  2  Jones 
L.  (47  N.  Car.)  403. 

Ohio.  —  Allen  v.  Curies,  6  Ohio  St.  505. 
Pennsylvania.  —  Hart  man  v.  Meighan,  171 
Pa.  St.  46;  Gillespie  Tool  Co.  v.  Wilson,  123 
Pa.  St.  19;  McDowell  v.  Ingersoll,  5  S.  4 
R.  (Pa.)  101 ;  Martin  v.  Schoenberger,  8  W.  &  S. 
(Pa.)  367;  Shaw  v.  Lewistown,  etc.,  Turnpike 
Co.,  2  P.  &  W.  (Pa.)  454;  Harris  v.  Ligget,  1 
W.  &  S.  (Pa.)  301. 

Vermont.  —  St.  Albans  Steamboat  Co.  v. 
Wilkins,  8  Vt.  54;  Kettle  v.  Harvey,  21  Vt. 
301;  Mullen  v.  Gilkinson,  19  Vt.  503;  Winn  v. 
Southgate,  17  Vt.  355. 

Wisconsin.  —  Malbon  v.  Birney,  n  Wis.  107. 
Illustrations  of  Rule  —  Building  Contract.  — 
Where  a  party  contracts  to  build  a  house  com- 
plete for  another,  but  after  doing  a  small  part 
of  the  work  abandons  it  without  any  default 
of  the  other  contracting  party,  and  the  latter 
enters  upon  the  premises  and  completes  the 
work,  making  use  of  the  unfinished  job  of  the 
former,  the  former  cannot  recover  for  what  he 
has  done.    Malbon  v.  Birncy,  11  Wis.  107. 

Where  the  terms  of  a  contract  are  that  A 
shall  cut  a  mill  race  within  a  certain  time,  he 
cannot  recover  anything  on  special  contract  or 
upon  a  quantum  meruit  unless  he  shows  entire 
performance.  Brewer  v.  Tvsor,  3  Jones  L.  (48 
N.  Car.)  180. 

Contracts  of  Hire.  —  Under  a  contract  for 
services  for  a  specified  term,  a  servant  who 
leaves  the  service  before  the  expiration  of  the 
time  without  sufficient  cause  cannot  recover 
anything  for  services  rendered.  St.  Albans 
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other  contracting  party,1  and  if  by  his  own  misconduct  he  renders  his  dis- 
charge  necessary,  his  right  to  compensation  fails  the  same  as  if  he  had  refused 
to  complete  the  performance  of  the  contract.2 

Reason  for  Rule.  —  The  theory  on  which  these  decisions  proceed  is  that  there 
can  be  no  recovery  on  the  express  contract,  because  it  is  not  executed  on  the 
part  of  the  plaintiff  and  because  the  performance  is  a  condition  precedent  to 
the  payment ;  that  there  can  be  no  recovery  on  a  quantum  meruit  for  the  labor 
performed,  because  an  express  contract  always  excludes  an  implied  contract  in 
relation  to  the  same  matter.3 

(b)  Exceptions  to  Rule.  — ■  The  rule  stated  does  not  apply  in  the  case  of  con- 
tracts with  infants;  they  may  abandon  a  contract  without  cause  after  partial 
performance  and  nevertheless  recover  on  a  quantum  meruit*  Yet  if  the  other 
contracting  party  is  injured  by  the  sudden  termination  of  the  contract,  it  seems 
that  a  deduction  should  be  made  on  that  account.5 

Building  Contracts.  — -In  Missouri  another  exception  to  this  rule  is  made  which 
is  not  elsewhere  recognized  and  which  does  not  seem  to  be  based  upon  any 
valid  reason.  In  this  jurisdiction,  if  a  party  to  a  building  contract  voluntarily 
abandons  it  before  completion,  he  is  nevertheless  entitled  to  recover  for  his 
work  and  materials,  if  the  other  party  has  received  or  enjoyed  the  benefit 
thereof,  but  the  damages  caused  by  his  nonperformance  must  be  deducted 
from  the  amount  so  recoverable.6 

(c)  How  Rule  Affected  by  Fact  that  Contract  Is  Within  Statute  of  Frauds.  —  Where  a 
party  enters  into  a  contract  which  is  within  the  statute  of  frauds  and  abandons 
it  after  part  performance  for  no  other  reason  than  that  it  is  within  the  statute  of 
frauds,  the  weight  of  authority  is,  it  is  believed,  that  he  cannot  recover  on  a 


Steamboat  Co.  v.  Wilkins,  8  Vt.  54;  Wright  v. 
Turner,  I  Stew.  (Ala.)  29,  18  Am.  Dec.  35; 
Eldridge  v.  Rowe,  7  111.  98,  43  Am.  Dec.  41. 

Cropper's  Contract. — Every  agreement  be- 
tween the  owner  of  lands  and  a  cropper  for 
\  their  cultivation  is  a  special  and  entire  con- 
tract; if  the  cropper  abandons  it  before  com- 
pletion he  cannot  recover  for  a  partial  perform- 
ance, and  his  interest  becomes  vested  in  the 
landlord,  divested  of  any  lien  which  may  have 
attached  to  it  for  agricultural  advances  while 
it  was  the  property  of  the  cropper.  Thigpen 
v.  Leigh,. 93  N.  Car.  47. 

Contracts  of  Attorney  and  Client.  —  The  rule 
that  a  party  who  abandons  a  contract  without 
cause,  after  partially  performing  it,  cannot  re- 
cover on  a  quantum  meruit,  is  especially  ap- 
plicable to  the  engagements  of  attorneys  with 
their  clients.  Blanton  v.  King,  73  Mo.  App. 
148. 

What  Constitutes  Abandonment  by  Plaintiff.  — 

Where  a  plaintiff  who  had  engaged  to  work 
for  a  certain  length  of  time  for  the  defendant 
got  the  consent  of  his  employer,  before  his 
time  expired,  to  absent  himself  for  a  short 
time,  and  was  absent  a  few  days  longer  than 
he  expected  to  be,  but  held  himself  subject  to 
his  employer's  control,  and  returned  and 
worked  for  such  employer  again  until  after 
the  expiration  of  the  time  for  which  he 
engaged,  it  was  held  that  there  was  no 
abandonment  of  the  contract,  and  that  the 
plaintiff  was  entitled  to  recover  on  it.  Thrift 
■v .  Payne,  71  111.  408.  For  another  decision  in 
which  it  was  held  that  the  facts  did  not  show 
an  abandonment,  see  Mather  v.  Butler  County, 
28  Iowa  253. 

1.  Subsequent  Offer  to  Complete  Performance. — 
Lantry  v.  Parks,  8  Cow.  (N.  Y.)  63. 


2.  Effect  of  Misconduct  Necessitating  Discharge. 

—  Turner  v.  Robinson,  5  B.  &  Ad.  789,  27  E. 
C.  L.  190;  Posey  v.  Garth,  7  Mo'.  94,  37  Am. 
Dec.  183;  Lane  v.  Phillips,  6  Jones  L.  (51  N. 
Car.)  455,  in  which  case  the  court  said:  "  Had 
the  plaintiff  wilfully  and  without  excuse  left 
the  defendant's  service,  he  would  undoubt- 
edly, both  according  to  the  principles  of  the 
common  law  and  by  force  of  our  statute,  have 
forfeited  his  wages.  *  *  *  Is  it  reasonable 
that  he  should  be  in  any  better  condition  by 
acting  so  badly  as  to  compel  his  employer  to 
dismiss  him?  " 

3.  Reason  for  Rule.  —  Olmstead  v.  Beale,  19 
Pick.  (Mass.)  528. 

4.  Exceptions  to  Rule  —  Contracts  of  Infants.  — 
Corpe  v.  Overton,  10  Bing.  252,  25  E.  C.  L. 
121  [overruling  Holmes  v.  Blogg,  8  Taunt.  508, 
4  E.  C.  L.  189];  Harney  v.  Owen,  4  Blackf. 
(Ind.)  338;  Judkins  v.  Walker,  17  Me.  40,  35 
Am.  Dec.  229;  Moses  v.  Stevens,  2  Pick. 
(Mass.)  332;  Lowe  «/.  Sinklear,  27  Mo.  308; 
Medbury  v.  Watrous,  7  Hill  (N.  Y.)  110  [ever- 
ruling  M'Coy  v.  Huffman,  8  Cow.  (N.  Y.)  S4]. 
Contra,  Weeks  v.  Leighton,  5  N.  H.  343;  Ab- 
bott v.  Inskip,  29  Ohio  St.  59.  See  the  title 
Infancy. 

6.  Moses  v.  Stevens,  2  Pick.  (Mass.)  332. 

6.  Building  Contracts  —  Rule  in  Missouri.  — 
Lee  v.  Ashbrook,  14  Mo.  379,  55  Am.  Dec.  no; 
Gregg  v.  Dunn,  38  Mo.  App.  283.  See  also 
Gruetzner  v.  Aude  Furniture  Co.,  28  Mo.  App. 
263,  in  which  the  court  said:  "  This  excep- 
tion has  probably  been  engrafted  on  the  law 
owing  to  the  difficulty  of  determining  whether 
there  has  been  an  exact  performance  of  the 
contract  in  such  cases,  and  the  hardship  of 
depriving  the  contractor  of  all  compensation 
upon  his  failure  to  show  that  there  was." 
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quantum  meruit  for  services  performed.1  The  same  considerations  apply  as  in 
the  case  of  contracts  which  are  not  affected  by  the  statute  of  frauds.  Com- 
plete performance  is  a  condition  precedent  to  a  recovery  on  the  express  con- 
tract, and  the  express  contract  excludes  any  implied  promise.28  While  the 
effect  of  the  statute  is  to  prevent  either  party  from  enforcing  performance  of 
the  contract  against  the  other,3  it  does  not  make  a  different  contract  between 
them.4  So  far  as  the  parties  have  voluntarily  acted  under  and  performed  the 
contract  it  is  to  be  taken  as  defining  and  measuring  their  rights.5 

(2)  View  that  Plaintiff  Can  Recover  Value  of  Services  Less  Damages  Result- 
ing from  Breach.  —  Although,  as  already  shown,  the  weight  of  authority  is 
against  the  following  view,  it  is  apparently  well  settled  in  a  number  of  states 
that  where  the  plaintiff  has  without  cause  abandoned  his  contract  after  part 
performance,  he  may,  nevertheless,  recover  on  a  quantum  meruit,  after  deduct- 
ing the  damages  to  the  other  contracting  party  caused  by  his  refusal  to  com- 
plete the  contract,  for  the  work  actually  done.6 

b.  Where  Full  Performance  by  Plaintiff  Is  Impossible  —  Because  of 
Sickness.  —  The  rule  is  well  settled  that  where  the  plaintiff,  after  partially  per- 
forming a  contract,  is  prevented  from  completing  it  by  sickness  or  death,7  or 


1.  Effect  of  Statute  of  Frauds  on  Right  of  Re- 
covery. —  Clark  v.  Terry,  25  Conn.  305 ;  Kriger 
v.  Leppel,  42  Minn.  6;  Galvin  v.  Prentice,  45 
N.  Y.  162,  6  Am.  Rep.  58  [approving  Lockvvood 
v.  Barnes,  3  Hill  (N.  Y.)  128,  38  Am.  Dec.  620]; 
Abbott  v.  Inskip,  29  Ohio  St.  59;  Philbrook  v. 
Belknap,  6  Vt.  383.  Contra,  Crawford  v.  Par- 
sons, 18  N.  H.  293.  See  generally  the  title 
Statute  of  Frauds. 

Illustrations.  —  If  A  agrees  to  serve  B  for 
three  years,  for  a  stated  compensation,  the 
contract  being  entire,  and  he  serves  for  six 
months,  and  then  voluntarily  leaves  the  serv- 
ice; and  supposing  the  contract  to  be  within 
the  statute;  still,  if  A  sue  for  his  service,  B 
may  protect  himself  under  the  terms  of  the 
contract.    Philbrook  v.  Belknap,  6  Vt.  383 

Where  a  party  makes  a  parol  contract  to 
labor  for  another  for  a  year,  and  without  cause 
abandons  the  contract  before  the  end  of  the 
year,  he  cannot  recover  on  a  quantum  meruit, 
although  the  contract  itself  is  bad  because  of 
the  statute  of  frauds.  Clark  v.  Terry,  25 
Conn.  395. 

Money  Paid  under  Contract  Within  Statute  of 
Frauds.  —  If  money  is  paid  under  a  parol  con- 
tract for  the  sale  of  lands  which  is  within  the 
statute  of  frauds,  it  cannot  be  recovered  back 
unless  the  vendor  refuses  to  convey;  so  long 
as  the  vendor  is  willing  to  perform  his  part  of 
the  contract  by  making  a  conveyance  the  party 
paying  the  money  must  take  the  land  or  noth- 
ing. Rhodes  v.  Storr,  7  Ala.  346;  Duncan  v. 
Baird,  8  Dana  (Ky.)  101;  Thompson  v.  Gould, 
20  Pick.  (Mass.)  134;  McKinney  v.  Harvie,  38 
Minn.  18,  8  Am.  St.  Rep.  640;  Sims  v.  Hutch- 
ins,  8  Smed.  &  M.  (Miss.)  328;  Collier  v. 
Coates,  17  Barb.  (N.  Y.)47i ;  Abbott  v.  Draper, 
4  Den.  (N.  Y.)  51;  Dowdlc  v.  Camp,  12  Johns 
(N.  Y.)45i;  Hoskins  r/.'Mitchcson,  14  U.  C.  Q. 
B.  551. 

Rulo  Where  Each  Party  Is  Considered  Entitled 
to  Rescind.  —  In  jurisdictions  where  it  is  held 
that  cither  party  is  entitled  to  rescind  because 
the  contract  is  within  the  statute  of  frauds, 
the  party  rescinding  may  recover  back  any 
benefit  which  has  moved  from  him  to  the  other 
party.  Winters  v.  Elliott,  I  Lea  (Tcnn.)  676; 
Scott  7'.  Bush,  26  Mich.  418,  12  Am.  Rep.  311. 
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2.  Reason  for  Rule.  —  Galvin  v.  Prentice,  45 
N.  Y.  162,  6  Am.  Rep.  58. 

3.  Neither  Party  Can  Enforce  Contract,  —  Gal- 
vin v.  Prentice,  45  N.  Y.  165,  6  Am.  Rep.  58; 
Kriger  v.  Leppel,  42  Minn.  6. 

4.  Statute  Does  Not  Create  New  Contract.  — 
Galvin  v.  Pre  ntice,  45  N.  Y.  165,  6  Am.  Rep.  58. 

5.  Kriger  v.  Leppel,  42  Minn.  6. 

6.  Indiana.  —  Wheatly  v.  Miscal,  5  Ind.  142; 
Dallas  v.  Hollinsworth,  3  Ind.  537. 

loiva.  —  McClay  v.  Hedge,  18  Iowa  66; 
Pixler  v.  Nichols,  8  Iowa  106,  74  Am.  Dec. 
298;  McAfferty  v.  Hale,  24  Iowa  355;  Lowen 
v.  Crossman,  8  Iowa  325;  Tait  v.  Sherman,  10 
Iowa  60;  Byerlee  v.  Mendel,  39  Iowa  382; 
Wolf  v.  Gerr,  43  Iowa  339. 

Kansas.  —  Duncan  v.  Baker,  21  Kan.  99; 
School  Dist.  No.  46  v.  Lund,  51  Kan.  731. 

Nebraska.  —  Parccll  v.  McComber,  11  Neb. 
209,  38  Am.  Rep.  366. 

New  Hampshire.  —  Britton  v.  Turner,  6  N. 
H.  481,  26  Am.  Dec.  713  (the  leading  case). 

Texas.  —  Carroll  v  Welch,  26  Tex.  149; 
Hillyard  v.  Crabtree,  11  Tex.  264,  62  Am. 
Dec.  475- 

Illustration.  —  Where  A  hired  B  to  work  for 
him  seven  months  at  fifteen  dollars  per  month, 
and  B  worked  only  fifty-nine  days  and  then 
quit  without  any  reasonable  excuse  therefor, 
it  was  held  that  B  might  nevertheless  recover 
from  A  for  what  the  work  was  reasonably 
wonh,  less  any  damages  that  A  might  have 
sustained  by  reason  of  the  partial  nonfulfil- 
mcnt  of  the  contract.  Duncan  v.  Baker,  21 
Kan.  99. 

When  Action  Accrues.  —  In  I  Ian  well  v.  Jewett, 
9  N.  H.  249,  it  was  held  that  there  can  be  no 
recovery  on  a  quantum  meruit  for  partial  serv- 
ices until  the  time  when  the  money  would 
have  been  payable  under  the  special  contract 
has  expired.  In  Parcell  v.  McComber,  11 
Neb.  209,  38  Am.  Rep.  366,  the  court  takes  the 
contrary  view. 

7.  Performance  Prevented  by  Sickness  or  Death 
—  Illinois.  —  Leopold  v.  Salkcy,  89  III.  412,  31 
Am.  Rep.  93. 

Maine.  —  Lakeman  v.  Pollard,  43  Mc.  463, 
69  Am.  Dec.  77;  Knight  v.  Bean,  22  Mc.  536. 
Massachusetts.  —  Fuller  v.  Brown,   11  Met. 
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by  act  of  law,1  he  is  entitled  to  recover  on  a  quantum  meruit  for  his  services 
|h-i  i.  >i  iiK-<l,  Uiit  In-  c.mnot,  of  course,  recover  for  that  part  of  his  services  which 
he  was  prevented  from  performing.2  If,  however,  the  sickness  is  such  as  must 
have  been  foreseen  by  the  plaintiff  at  the  time  of  entering  into  the  contract,  and 
the  full  performance  thereof  is  prevented  by  sickness,  he  is  not  entitled  to 
recover  on  a  quantum  meruit? 

Destruction  of  Property  on  Which  Work  Is  Being  Done.  —  So  it  has  been  held  that 
where  the  plaintiff  is  under  contract  to  perform  certain  work  on  property 
belonging  to  the  defendant,  and  without  the  fault  of  either  the  property  is 
destroyed  by  fire  or  otherwise,  the  plaintiff  can  recover  on  a  quantum  meruit 
for  the  services  performed,*  unless,  perhaps,  it  is  expressly  provided  in  the 
contract  that  the  plaintiff  shall  receive  nothing  for  his  services  until  the  work 
is  complete.5  Most  of  these  decisions  proceed  upon  the  theory  that  where 
the  owner  of  the  property  retains  possession  there  is  an  implied  obligation  for 
him  to  have  the  premises  ready  for  the  labor  to  be  performed  upon  them, 
and  that  the  destruction  of  the  premises  puts  him  in  default.6  The  reason  on 
which  this  rule  is  based  is  scarcely  satisfactory.  The  sole  theory  on  which  a- 
contract  is  implied  is  to  prevent  the  unjust  enrichment  of  one  person  at 
another's  expense.  In  a  case  of  this  nature,  the  defendant  receives  no  benefit, 
and  if  he  is  equally  blameless  and  irresponsible  for  the  accident  by  which  the 
property  is  destroyed,  why  should  not  the  law  leave  the  parties  as  it  finds 
them,  and  let  each  suffer  his  own  loss  ? 

c.  Where  Contract  Is  Terminated  through  Default  of  Defend- 
ant—  (i)  Statement  of  Rule  —  Simple  Contracts. — Where  a  simple  contract 
under  which  a  plaintiff  is  to  perform  stipulated  services  for  the  defendant  is 
without  cause  abandoned  by  the  latter,  and  full  performance  is  prevented  by 
him,  the  plaintiff  is  entitled  to  the  reasonable  value  of  the  services  performed 
and  may  sue  therefor  on  a  quantum  meruit.11    This,  of  course,  is  not  the  only 


(Mass.)  440;  Harrington  v.  Fall  River  Iron 
Works  Co.,  iiq  Mass.  82. 

JVew  York.  —  Wolfe  v.  Howes,  20  N.  Y.  197, 
75  Am.  Dec.  388. 

Vermont.  —  Fenton  v.  Clark,  11  Vt.  557; 
Hubbard  v.  Belden,  27  Vt.  645. 

Wisconsin.  —  Green  v.  Gilbert,  21  Wis.  395; 
Jennings  v.  Lyons,  39  Wis.  554,  20  Am. 
Rep.  57. 

Reason  for  Rule.  —  Sickness  or  death  is  gen- 
erally regarded  as  an  act  of  God  in  such  a 
sense  as  excuses  nonperformance,  and  a  re- 
covery is  allowed  on  a  quantum  meruit.  Jen- 
nings v.  Lyons,  39  Wis.  557,  20  Am.  Rep.  57. 
See  the  title  Act  of  God,  vol.  1,  p.  584. 

Full  Performance  Prevented  by  Fear  of  Conta- 
gious Sickness.  —  The  fact  that  a  fatal  disease 
prevails  in  the  vicinity  of  the  place  where  one 
has  contracted  to  labor  for  a  specified  time, 
the  danger  being  such  as  to  render  it  unsafe 
and  unreasonable  for  men  of  ordinary  care 
and  common  prudence  to  remain  there,  is 
sufficient  cause  for  not  fulfilling  the  contract. 
Lakeman  v.  Pollard,  43  Me.  463,  69  Am. 
Dec.  77. 

1.  Performance  Prevented  by  Act  of  Law.  — 

Jones  v.  Judd,  4  N.  Y.  411;  M'Gowan  v. 
Windham,  25  Conn.  86. 

2.  Leopold  v.  Salkey,  89  111.  412,  31  Am. 
Rep.  93;  Hubbard  v.  Belden,  27  Vt.  645. 

3.  Illustration.  —  Jennings  v.  Lyons,  39  Wis. 
554,  20  Am.  Rep.  57.  In  this  case  the  plaintiff 
contracted  to  render  to  the  defendant  the  do- 
mestic services  of  himself  and  wife  for  one 
year,  at  a  specified  price.    Four  months  and 
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ten  days  thereafter  the  wife  left  the  service  in 
anticipation  of  her  confinement;  both  were 
then  discharged  from  the  service,  and  the  wife 
was  confined  four  or  six  weeks  thereafter.  It 
was  held  that  the  plaintiff  was  not  excused  by 
such  sickness,  which  he  should  have  foreseen, 
and  could  not  recover  on  a  quantum  meruit. 

4.  Destruction  of  Property  on  Which  Work  Is 
Being  Done. —  Rawson  v.  Clark,  70  111.  656; 
Schwartz  v.  Saunders,  46  111.  18;  Lord  z: 
Wheeler,  I  Gray  (Mass.)  282;  Cleary  v.  Sohier, 
120  Mass.  210;  Haynes  v.  Second  Baptist 
Church,  12  Mo.  App.  536;  Niblo  v.  Binsse,  1 
Keyes  (N.  Y.)  476;  Whelan  v.  Ansonia  Clock 
Co.,  97  N.  Y.  293;  Hollis  v.  Chapman,  36  Tex. 
1;  Cook  v.  McCabe,  53  Wis.  250,  40  Am.  Rep. 
765. 

5.  Brumby  v.  Smith,  3  Ala.  123;  Fildew  v. 
Besley,  42  Mich.  100,  36  Am.  Rep.  433. 

6.  Reason  for  Rule.  —  See  cases  cited  in  the 
preceding  note. 

7.  Where  Defendant  Prevents  Full  Perfornianc* 
of  Contract  —  Suit  in  Quantum  Meruit  —  Eng- 
land. —  PJanche  v.  Colburn,  8  Bing.  14,  21  E. 
C.  L.  203;  Goodman  v.  Pocock,  15  Q.  B.  576, 
69  E.  C.  L.  576;  Prickett  v.  Badger,  1  C.  B. 
N.  S.  296,  87  E.  C.  L.  296. 

United  States.  —  Chicago  v.  Tilley,  103  U.  S. 
146. 

Illinois.  —  Bults  v.  Huntley,  2  111.  410. 
Indiana.  —  Hoagland  v.  Moore,  2  Blackf. 

(Ind.)  167. 

Iowa.  —  McCausland  v.  Cresap,  3  Greene 
(Iowa)  161. 

Massachusetts.  —  Fitzgerald  v.  Allen,  128 
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remedy,  for  he  may  elect  to  treat  the  contract  as  still  existing  and  binding 
upon  the  defendant,  and  bring  action  on  the  contract  for  a  breach  thereof,1 
but  a  judgment  rendered  in  either  proceeding  will  bar  a  resort  to  the  other.2 
If  suit  is  brought  on  a  quantum  meruit,  no  demand  before  bringing  suit  is 
necessary,3  and  when  the  plaintiff  elects  to  sue  on  a  quantum  meruit  he  is 
entitled  to  recover  the  true  value  of  the  services  regardless  of  the  contract 
price.  He  is  not  restricted  in  his  recovery  to  a  pro  rata  share  of  the  contract 
price.4  On  the  other  hand,  he  can  recover  only  for  services  actually  per- 
formed ;  if  he  desires  to  recover  damages  for  being  prevented  from  completing 
performance  of  the  contract,  or  for  being  prevented  from  performing  any  part 
thereof,  he  must  seek  some  other  remedy.5 

Contracts  under  Seal.  —  Where  the  contract  is  under  seal,  and  full  performance 
is  prevented  by  the  defendant,  the  plaintiff  cannot  recover  on  a  quantum 
meruit  for  services  performed;  he  must  declare  on  the  special  contract.6 

(2)  How  Rule  Affected  by  Statute  of  Frauds.  — Where  a  contract  under 
which  the  plaintiff  is  to  perform  services  for  tli£  defendant  is  within  the  stat- 
ute of  frauds,  and  the  plaintiff  performs  the  whole  of  such  services,  or  after 
performing  a  part  is  prevented  by  the  defendant  from  finishing  performance, 
the  law  raises  an  implied  contract  to  pay  for  such  services,  and  the  plaintiff 
may  recover  on  a  quantum  meruit. 7 


Mass.  234;   Moulton  v.  Trask,  9  Met.  (Mass.) 
577- 

Michigan.  —  Cadman  v.  Markle,  76  Mich. 
448;  Mitchell  v.  Scott,  41  Mich.  108. 

Missouri.  —  Ehrlich  v.  jEtna  L.  Ins.  Co.,  88 
Mo.  257:  Ream  v.  Watkins,  27  Mo.  516,  72 
Am.  Dec.  283;  McCullough  v.  Baker,  47  Mo. 
401. 

North  Carolina.  —  Martin  v.  Holly,  104  N. 
Car.  36;  Dover  v.  Plemmons,  10  Ired.  L.  (32 
N.  Car.)  23;  Fulps  v.  Mock,  108  N.  Car.  601; 
Harris  v.  Separks,  71  N.  Car.  372. 

Pennsylvania.  —  Hall  v.  Rupley,  10  Pa.  St. 
231. 

Vermont.  —  Derby  v.  Johnson,  21  Vt.  17. 

Rule  Not  Applicable  Where  Payment  Is  Not  to 
Be  Made  in  Honey.  —  Where  payment  is  not  to 
be  made  in  money,  the  weight  of  authority  is 
that  in  case  full  performance  is  prevented  by 
the  defendant  there  can  be  no  recovery  for 
the  services  rendered  on  an  indebitatus  count. 
Bradley  v.  Levy,  5  Wis.  400;  Cochran  v. 
Tatum,  3  T.  B.  Mon.  (Ky.)  405 ;  Anderson  v. 
Rice,  20  Ala.  239;  Allen  v.  Jarvis,  20  Conn. 
38.  Contra,  Brown  v.  St.  Paul,  etc.,  R.  Co., 
36  Minn.  236. 

Thus,  where,  by  Ihe  terms  of  an  express 
contract,  payment  is  to  be  made  wholly  or  in 
part  by  the  delivery  of  specific  articles  or 
property,  the  contract  must  be  specially  de- 
clared upon  in  order  to  recover  for  a  failure  of 
payment  —  that  is,  the  failure  to  deliver  such 
articles  or  property.  Bradley  v.  Levy,  5  Wis. 
400. 

So  where  an  overseer,  by  agreement  with 
his  employer,  is  to  receive  a  certain  portion  of 
the  crop  raised  as  compensation  for  his  serv- 
ices, he  cannot  recover  in  assumpsit  for  work 
and  libor  done.  Anderson  v.  Rice,  20  Ala. 
239. 

1.  Action  for  Breach. —  Derby  v.  Johnson,  21 
Vl.  17;  Ehrlich  v.  >Etna  I..  Ins.  Co  ,  88  Mo. 
349.  The  decisions  in  support  of  this  rule  are 
of  course  very  numerous,  but  as  this  treatise 
merely  deals  with  implied  contracts,  an  ex- 
tended treatment  of  this  question  would  be  out 
of  place. 
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2.  Judgment  in  Quantum  Meruit  Bars  Suit  for 
Breach,  and  Vice  Versa.  —  Goodman  v.  Pocock, 
J5  Q-  B.  576,  69  E.  C.  L.  576. 

3.  Whether  Demand  Necessary  Before  Suing 
on  Quantum  Meruit.  —  See  Trinkle  v.  Reeves, 
25  111.  214,  76  Am.  Dec.  793;  Raymond  v. 
Bearnard,  12  Johns.  (N.  Y.)  274,  7  Am.  Dec. 
317. 

4.  Recovery  Not  Limited  to  Pro  Rata  of  Con- 
tract Price.  —  Fitzgerald  v.  Allen,  128  Mass. 
234;  McCullough  -'.  Baker,  47  Mo.  401;  Ehr- 
lich v.  /Etna  L.  Ins.  Co.,  88  Mo.  249;  Derby 
v.  Johnson,  21  Vt.  17. 

5.  Ream  -•.  Watkins,  27  Mo.  516,  72  Am. 
Dec.  283;  Ehrlich  v.  /Etna  L.  Ins.  Co.,  88  Mo. 
257;  Goodman  v.  Pocock,  15  Q.  B.  576.  69  E. 
C.  L.  576. 

Illustrations.  —  Where  a  party  is  employed 
to  work  and  is  prevented  by  his  employer 
from  so  doing,  he  cannot  sue  on  a  quantum 
meruit,  for  he  has  done  nothing;  his  only  rem- 
edy is  on  the  contract.  Moore  v.  Nason,  48 
Mich.  300;  Algeo  v.  Algeo,  10  S.  &  R.  (Pa.) 
235. 

So  servants  entitled  under  the  hiring  to  a 
month's  warning  or  a  month's  wages  cannot, 
on  the  indebitatus  count,  recover  the  month's 
wages  for  having  been  improperly  dismissed 
without  a  month's  warning.  Fewings  v.  Tis- 
dal,  1  Exch.  295. 

6.  Contracts  under  Seal.  —  Atty  v.  Parish,  1 
B.  &  P.  N.  R.  104;  Middlcditch  v.  Ellis,  2 
Exch.  623;  McManus  Cassidy,  66  Pa.  St. 
263;  Harris  :•.  Liggett,  1  W.  &  S.  (Pa.)  301. 

7.  Effect  of  Statute  of  Frauds.  —  Wallace  v. 
Long,  105  Ind.  522,  5s  Am.  Rep.  222;  Wonset- 
tier  v.  Lcc,  40  Kan.  367;  Montague  :'.  Garnctt, 
3  Bush  (Ky.)  29S;  Dowling  v.  McKcnney,  124 
Mass.  478;  Cadman  v.  Markle,  76  Mich.  448; 
Lock  wood  v.  Barnes,  3  Hill  (N.  Y.)  128,  38 
Am.  Dec.  620;  yuackenbush  v.  Ehlc,  5  Barb. 
(N.  Y.)469;  Campbell  P.  Campbell,  65  Barb. 
(N.  Y.)639;  Kahn  v.  Walton,  46  Ohio  St.  195; 
Ellis  t.  Cary,  74  Wis.  176. 

Parol  Contract  to  Convey  Land. —  One  who 
performs  services  under  an  oral  contract  to 
convey  land  as  a  consideration  therefor  can- 
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d.  Where  Either  Party  Has  Right  to  Terminate  Contract  at 
ANY  TIME.  —  Where  parties  enter  into  a  contract  by  which  one  of  them  is  to 
render  services  for  a  specified  time,  but  it  is  agreed  that  either  may  terminate 
the  contract  at  any  time  on  becoming  dissatisfied  therewith,  the  part)'  who  is 
to  perform  the  services,  on  abandoning  the  contract  before  the  time  specified 
therein  has  expired,  may  recover  on  a  quantum  meruit  for  services  performed.1 

7.  Services  Rendered  under  Illegal  Contracts.  —  Where  a  contract  is  illegal  and 
the  parties  are  in  pari  delicto,  one  rendering  services  to  the  other  under  such 
contract,  whether  it  be  completed  or  not,  is  not  entitled  to  recover  for 
such  services.8  But  if  the  party  rendering  the  services  is  not  in  pari  delicto 
with  the  party  for  whom  they  are  rendered,  he  may  recover  their  reasonable 
value  on  an  implied  contract.3 

8.  Services  Rendered  on  Modified  Contracts.  —  Where  there  is  a  contract  to  do 
a  particular  piece  of  work  at  a  specified  price  and  on  an  agreed  plan,  and 
there  is  a  deviation  from  the  original  contract  by  mutual  consent,  the  contract 
itself  is  to  be  made  the  rule  of  payment  so  far  as  it  can  be  traced,  and  for  the 
extra  labor  the  plaintiff  can  recover  on  a  quantum  ■meruit.*'  But  if  the  original 
plan  be  so  entirely  abandoned  that  it  is  impossible  to  trace  the  contract  and 
to  say  to  which  part  it  shall  be  applied,  the  plaintiff  may  recover  by  measure 
and  value  for  the  work  done  as  if  no  contract  had  been  made.5  In  such  case 
the  contract  is  no  longer  a  guide  for  estimating  the  price  of  the  work  done 
and  the  materials  provided.6 

9.  Services  Rendered  After  Termination  of  Contract.  —  Where  a  contract  is 
entered  into  by  which  one  person  agrees  to  perform  services  for  another  for  a 
definite  time  and  at  a  stated  salary,  and  such  services  are  continued  after  the 
expiration  of  the  term  without  objection  by  the  employer  and  without  any 
new  agreement,  the  law  raises  a  presumption  that  the  parties  have  assented  to 
a  continuance  of  the  services  for  another  term  of  the  same  length  and  at  the 
same  salary;  7  and  the  rule  is  the  same  where  the  employment  is  for  a  definite 

no:  enforce  the  contract,  because  it  is  within  628;  Wheeden  v.  Fisk,  50  N.  H.  127;  Gold- 

the  statute  of  frauds,  but  he  may  nevertheless  smith  v.  Hand,  26  Ohio  St.  101;  Chitty  on 

recover  the  value  of  the  services  on  a  quantum  Contracts  (nth  Am.  ed.)  823. 

meruit.    Ellis  v.  Cary,  74  Wis.  176.  5.  Ford  v.  Smith,  25  Ga.  675;   Hummer  v. 

1.  Booth  v.  Ratcliffe,  107  N.  Car.  6.  Lockwood,  3  Greene  (Iowa)  90;  Austin  v. 
Contract   Terminated   by   Mutual    Consent. —  Keating,  21  Mo.  App.  30;  Wheeden  v.  Fiske, 

Where  a  contract  is  mutually  abandoned  be-  50  N.  H.  125;   Chitty  on  Contracts  (nth  Am. 

fore  completion,  the  party  for  whom  the  serv-  ed.)  824. 

ices  are  performed  will  be  liable  upon  accept-  6.  Hummer  v.  Lockwood,  3  Greene  (Iowa) 

ance  for  the  value  of  the  work  done.    Prince  go;  Tebbetts  v.  Haskins,  16  Me.  283 ;  Wheeden 

v.  Thomas,  15  Ark.  378;   Patnote  v.  Sanders,  v.  Fiske,  50  N.  H.  125. 

41  Vt.  66,  98  Am.  Dec.  564.    The  plaintiff  can  7.  Services  Rendered  After  Termination  of  Con- 
recover  only  pro  rata  on  the  basis  of  the  con-  tract  —  Compensation  by  Salary — California. — 
tract  price.    Patnote  v.  Sanders,  41  Vt.  66,  98  Nicholson  v.  Patchin,  5  Cal.  474. 
Am.  Dec.  564.  Illinois.  —  Moline  Plow  Co.  v.  Booth,  17  111. 

2.  Services  Rendered  under  Illegal  Contract —  App.  574. 

Parties  in  Pari  Delicto.  —  Embrey  v.  Jemison,  Louisiana.  —  Lalande         Aldrich,   41  La. 

131  U.  S.  336;  Gibbs  v.  Consolidated  Gas  Co.,  Ann.  307;   Sullivan  v.  New  Orleans  Slave, 

130  U.  S.  396;  Cothran  v.  Ellis,  125  111.  496;  etc.,  Co.,  44  La.  Ann.  787. 

Harvey  v.  Merrill,  150  Mass.  .1,  15  Am.  St.  Massachusetts. — Tatterson  v.  Suffolk  Mfg. 

Rep.  159;  Crawford  v.  Spencer,  92  Mo.  498,  1  Co.,  106  Mass.  56. 

Am.  St.  Rep.  745.  Michigan.  —  Sines    v.    Superintendents  of 

3.  Parties  Not  in  Pari  Delicto.  —  Irwin  v.  Wil-  Poor,  58  Mich.  503. 

liar,  no  U.  S.  499;  Gray  v.  Roberts,  2  A.  K.  New   Hampshire. —  Hew   Hampshire  Iron 

Marsh.  (Ky.)  208,  12  Am.  Dec.  383;  Duval  v.  Factory  Co.  v.  Richardson,  5  N.  H.  294. 

Wellman,  124  N.  Y.  156.    For  a  full  treatment  ATew  Jersey.  —  Taylor  v.  Lambertville,  43  N. 

of  his  subject  see  the  title  Illegal  Contracts,  J.  Eq.  107. 

ante.  New  York.  —  Adams  v.  Fitzpatrick,  125  N. 

4.  Work  Done  on  Modified  Contract.  —  Robson  Y.  124;  Bacon  v.  New  Home  Sewing  Mach. 
z.  Godfrey,  Holt  N.  P.  236,  3  E.  C.  L.  100;  Co.,  59  Hun  (N.  Y.)  624,  13  N.  Y.  Supp.  359; 
O'Connor  v.  Dingley,  26  Cal.  20;  De  Boom  v.  Ball  v.  Stover,  32  Hun  (N.  Y.)46o;  Wallace  v. 
Priestly,  1  Cal.  206;  McClelland  v.  Snider,  18  Devlin,  36  Hun  (N.  Y.)  275;  Greet  v.  Peoples 
111.  58;  Stewart  v.  Craig,  3  Greene  (Iowa)  505;  Telephone,  etc.,  Co.,  50  N.  Y.  Super.  Ct.  517. 
Andre  v.  Bodman,  13  Md.  241,  71  Am.  Dec.  Pennsylvania.  —  Good  Intent  Co.  v.  Hartzell, 
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Defective  Services. 


time  and  the  compensation  consists  of  commissions  instead  of  a  salary.1  It 
follows,  therefore,  as  a  result  of  this  presumption,  that  where  services  are  per- 
formed after  expiration  of  the  term,  the  plaintiff  cannot  recover  on  a  quantum 
meruit,  but  is  limited  to  the  price  fixed  by  the  original  agreement.2 

10.  Services  Rendered  Not  in  Strict  Accordance  with  Contract.  —  Where  a 
party  employed  to  perform  designated  services  for  another,  unintentionally 
performs  such  services  defectively  and  not  in  strict  accordance  with  the  terms 
of  the  contract,  he  cannot  recover  the  remuneration  stipulated  for  in  the 
contract,  because  he  has  net  done  that  which  is  to  be  the  consideration 
for  it.  Yet  if  the  other  party  derives  any  benefit  from  such  services  the  law 
will  imply  a  promise  on  his  part  to  pay  such  an  amount  as  the  benefit  is  rea- 
sonably worth,  and  this  amount  is  recoverable  as  on  a  quantum  meruit. 
This  rule  is  supported  by  a  multitude  of  authorities  and  may  be  considered  as 
well  settled,3  although  it  has  been  said  that  courts  of  eminent  authority, 


22  Pa.  St.  277;  Wallace  v.  Floyd,  29  Pa.  St. 
184,  72  Am.  Dec.  620;  Ranck  v.  Albright,  36 
Pa.  St.  367. 

Wisconsin.  —  Weise  v.  Milwaukee  County, 
51  Wis.  564. 

Illustrations.  —  Where  A  agreed  to  serve  B 
for  a  stipulated  salary  for  a  year,  and  contin- 
ued in  B's  service  for  ihree  years  wiihout  any 
new  agreement,  it  was  held  that  he  could  not 
recover  on  a  quantum  meruit  for  his  services, 
but  could  only  recover  at  the  rate  of  the  stipu- 
lated salary  fixed  for  the  first  year.  Wallace 
v.  Floyd,  29  Pa.  St.  184,  72  Am.  Dec.  620 

So  where  after  the  expiration  of  a  contract  to 
furnish  gas  to  a  city  for  one  year  the  company 
continued  to  furnish  and  the  city  to  pay  there- 
for according  to  the  contract,  this  was  held  to 
operate  as  a  new  contract  for  another  year  at 
the  same  price.  Taylor  v.  Lambertville,  43 
N.  J.  Eq.  107. 

In  a  contract  between  a  planter  and  an  over- 
seer under  which  ihe  latter  was  employed  for 
several  years  at  a  stipulated  salary  per  year, 
the  fact  thai  the  overseer  began  a  new  year 
without  express  agreement  or  renewal  of 
terms  was  held  to  be  a  tacit  reconduction  of 
the  contract  for  the  same  term  at  the  same 
salary.    Lalande  v.  Aldrich,  41  La.  Ann.  307. 

Effect  of  Discontinuance  of  Employer's  Business. 
—  The  fact  that  the  employer  does  not  continue 
to  carry  on  his  business  during  a  portion  of  the 
time,  and  during  that  interval  there  is  nothing 
for  the  employee  to  do  in  one  of  the  capacities 
in  which  he  is  employed,  will  not  affect  the 
construction  of  the  contract  or  the  liability  of 
the  parties.  Vail  v.  Jersey  Little  Falls  Mfg. 
Co.,  32  Barb.  (N.  Y.)  564. 

Continuance  at  Request  of  Employer.  —  Where, 
after  the  expiration  of  the  contract,  the  em- 
ployer requests  his  agent  to  continue  to  sell 
his  merchandise,  the  law  will  raise  an  implied 
promise  to  pay  to  such  agent  a  reasonable 
compensation  therefor.  Taylor  Mfg.  Co.  v. 
Key,  86  Ala.  2T2. 

1.  Compensation  by  Commissions.  —  Dean  v. 
Woodward,  52  Hun  (N.  Y.)  421;  Ball  v. 
Stover,  82  Hun  (N.  Y.)  460. 

2.  Compensation  Fixed  by  Original  Contract 
Price.  —  Weise  v.  Milwaukee  County,  51  Wis. 
564;  Wallace  v.  Floyd,  29  Pa.  St.  184,  72  Am. 
Dec.  620;  Sullivan  v.  New  Orleans  Stave,  etc., 
Co.,  44  La.  Ann.  787. 

3.  Defective  Performance  of  Contract  —  Recovory 
on  Quantum  Meruit —  England.  —  Lucas  v.  God- 
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win,  3  Bing.  N.  Cas.  737,  32  E.  C.  L.  309; 
Cooke  v.  Munstone,  1  B.  &  P.  N.  R.  351; 
Bartholomew  v.  Markwick,  15  C.  B.  N.  S.  711, 
tog  E.  C.  L.  711;  Chapel  v.  Hickes,  2  Cromp. 
&  M.  214;  Thornton  v.  Place,  1  M.  &  Rob. 
218;  Burn  v.  Miller,  4  Taunt.  745;  Inchbald 
v.  Western  Netlgherry  Coffee,  etc.,  Plantation 
Co.,  17  C.  B.  N.  S.  733,  112  E.  C.  L.  733. 

United  States.  —  Dermott  v.  Jones,  23  How. 
(U.  S.)  220;  Standard  Gas  Light  Co.  v.  Wood, 
26  U.  S.  App.  15;  Stillwell,  etc.,  Mfg.  Co.  v. 
Phelps,  130  LT.  S.  520;  Hawkins  v.  U.  S.,  96 
U.  S.  697. 

California.  —  Katz  z\  Bedford,  77  Cal.  319. 

Connecticut.  —  Blakeslee  v.  Holt,  42  Conn. 
226;  Smith  v.  Scott's  Ridge  School  Dist  ,  20 
Conn.  312;  Pinches  v.  Swedish  Evangelical 
Lutheran  Church,  55  Conn.  183. 

Illinois.  —  Eldridge  v.  Rowe,  7  111.  92,  43 
Am.  Dec.  41. 

Indiana.  —  McKinney  v.  Springer,  3  Ind.  59, 
54  Am.  Dec.  470;  Lomax  v.  Bailey,  7  Blackf. 
(Ind.)  599. 

Iowa.  —  Corwin  v.  Wallace,  17  Iowa  374; 
McClay  v.  Hedge,  18  Iowa  66. 

Kansas.  —  School  Dist.  No.  2  v.  Boyer,  46 
Kan.  54;  School  Dist.  No.  46  v.  Lund,  51  Kan. 
731. 

Kentucky.  —  Morford  v.  Ambrose,  3  J.  J. 
Marsh.  (Ky.)  690;  Escott  v.  White,  10  Bush 
(Ky.)  169. 

Maine.  —  Jewell  v.  Weston,  11  Me.  346; 
White  v.  Oliver,  36  Me.  92;  Hattin  v.  Chase, 
88  Me.  240;  Morgan  v.  Hefler,  68  Me.  131; 
Hayden  v.  Madison,  7  Me.  76. 

Massachusetts.  — Cullcn  v.  Scars,  112  Mass. 
299;  Smith  v.  First  Cong.  Meeting  house,  8 
Pick.  (Mass.)  178;  Moulton  v.  McOwen,  103 
Mass.  591;  Snow  v.  Ware,  13  Met.  (Mass.)  49; 
Cullen  v.  Sears,  112  Mass.  299;  Hayward  v. 
Leonard,  7  Pick.  (Mass.)  181,  19  Am.  Dec.  268; 
Gleason  v.  Smith,  9  Cush.  (Mass.)  484,  57  Am. 
Dec.  62;  Hlood  v,  Wilson,  141  Mass.  25;  Pow- 
ell v.  Howard,  109  Mass.  192. 

Michigan.  —  Allen  v,  McKibbin,  5  Mich. 
449;  Wildcy  v.  Fractional  School  Dist.  No.  I, 
25  Mich.  419. 

Missouri.  —  Freeman  v.  Aylor,  62  Mo.  App. 
616;  Austin  v.  Keating.  21  Mo.  App.  30; 
Smith  v.  Keith,  etc..  Coal  Co.,  36  Mo.  App. 
567;  fames  Halpin  Mfg.  Co.  v.  School  Dist., 
54  Mo.  App.  376;  Globe  Light,  etc.,  Co.  v. 
bond,  47  Mo.  App.  439;  Yeats  t.  Hallentine, 
56  Mo.  530;  Williams  v.  Chicago,  etc.,  R.  Co., 
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Extra  Services. 


both  in  England  and  in  the  United  States,  have  held  that  no  recovery  can  be 
h  id  for  labor  furnished  under  a  special  contract  unless  the  contract  has  been 
performed  according  to  its  terms  or  its  performance  has  been  dispensed 
with  by  the  other  party.1  Such  a  recovery  is  permitted  because  of  the  hard- 
ship resulting  to  the  person  performing  the  services  in  withholding  from  him 
all  compensation  whatever  for  his  work  and  labor,  when  by  reason  of  his  fail- 
ure to  perform  the  stipulations  of  his  contract  he  can  maintain  no  action  upon 
it,-  and  because  of  the  unquestionable  advantage  which  a  contrary  rule  would 
give  to  the  party  who  receives  and  retains  the  benefit  of  his  labor.3  The 
amount  recoverable  depends  upon  the  extent  of  the  benefit  conferred,  having 
reference  to  the  contract  for  the  entire  work,4  and  this  is  usually  the  contract 
price,  less  the  damages  caused  by  not  complying  with  the  exact  terms  of  the 
contract.5  The  amount  recoverable  cannot  in  any  event  exceed  the  price 
which  would  have  been  allowed  under  the  contract  for  the  same  amount  of 
work  had  the  contract  been  fulfilled.6 

11.  Extra  Services — Persons  Employed  to  Do  Particular  Piece  of  Work.  —  Where  a 
person  employed  to  do  a  particular  piece  of  work  performs  services  not  con- 
templated by  the  contract,  without  the  assent  or  knowledge  of  his  employer, 
he  cannot  recover  therefor,  however  valuable  or  important  the  services  are.7 
Nor  can  there  be  any  recovery  for  extra  services  in  the  absence  of  a  request 
to  perform  them  or  an  express  promise  to  pay  for  them,  even  though  the  em- 
ployer knew  that  they  were  being  rendered.8    If,  however,  services  not  con- 


112  Mo.  463,  34  Am.  St.  Rep.  403;  Moore  v. 
H.  Gaus,  etc.,  Mfg.  Co.,  113  Mo.  98;  Freeman 
v.  Aylor,  62  Mo.  App.  613;  Phillippi  v.  Mc- 
Lean, 5  Mo.  App.  587;  Haysler  v.  Owen,  61 
Mo.  270. 

New  York. — Jewell  v.  Schroeppel,  4  Cow. 
(N.  Y.)  564;  Linningdale  v.  Livingston,  10 
Johns.  (N.  Y.)  36;  Jennings  v.  Camp,  13  Johns. 
(N.  Y.)  97,  7  Am.  Dec.  367;  Sinclair  v.  Tall- 
madge,  35  Barb.  (N.  Y.)  602:  Johnson  v.  De- 
Peyster,  50  N.  Y.  666;  Glacius  v.  Black,  50  N. 
Y.  145,  10  Am.  Rep.  449;  Phillip  v.  Gallant,  62 
N.  Y.  264;  Heckmann  v.  Pinkney,  81  N.  Y. 
2ii ;  Woodward  v.  Fuller,  80  N.  Y.  312. 

North  Carolina.  —  Byerly  v.  Kepley,  1  Jones 
L.  (46  N.  Car.)  35. 

Ohio.  —  Newman  v.  McGregor,  5  Ohio  349, 
24  Am  Dec.  293. 

Oregon. — Gove  v.  Island  City  Mercantile, 
etc.,  Co.,  19  Oregon  369;  Steeples  v.  Newton, 
7  Oregon  110,  33  Am.  Rep.  705;  Tribou  v. 
Strovvbridge,  7  Oregon  156. 

Pennsylvania.  —  Gallagher  v.  Sharpless,  134 
Pa.  St.  134;  Liggett  v.  Smith,  3  Watts  (Pa.) 
331,  27  Am.  Dec.  358;  Preston  v.  Finney,  2 
W.  &  S.  (Pa.)  53. 

Tennessee.  —  Elliott  v.  Wilkinson.  8  Yerg. 
(Tenn.)  411;  Pettee  v.  Tennessee  Mfg.  Co.. 
1  Sneed  (Tenn.)  383;  Whitaker  v.  Pullen,  3 
Humph.  (Tenn.)  466;  Porter  v.  Woods,  3 
Humph.  (Tenn.)  56,  39  Am.  Dec.  153. 

Vermont.  —  Kelly  v.  Bradford,  33  Vt.  35. 

Wisconsin.  — Trowbridge  v.  Barrett,  30  Wis. 
661. 

1.  Pinches  v.  Swedish  Evangelical  Lutheran 
Church,  55  Conn.  183. 

2.  Reason  for  Eule.  —  Escott  v.  White,  10 
Bush  (Ky.)  173. 

3.  Pinches  v.  Swedish  Evangelical  Lutheran 
Church,  55  Conn.  183. 

4.  Measure  of  Eecovery.  —  Lucas  v.  Godwin,  3 
Bing.  N.  Cas.  737,  32  E.  C.  L.  309;  Dermolt 
v.  Jones,  23  How.  (U.  S.)  220;    Pinches  v. 
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Swedish  Evangelical  Lutheran  Church,  55 
Conn.  187;  Smith  v.  First  Cong.  Meeting- 
house, 8  Pick.  (Mass.)  178;  Hayward  v.  Leon- 
ard, 7  Pick  (Mass.)  181,  19  Am.  Dec.  268; 
Kelly  v.  Bradford,  33  Vt.  35. 

5.  Corwin  v.  Wallace,  17  Iowa  374;  Escott 
v.  While,  10  Bush  (Ky.)  169;  Morgan  v.  Hefler, 
68  Me.  131;  White  v.  Oliver,  36  Me.  92;  Hay- 
ward  v.  Leonard,  7  Pick.  (Mass.)  181,  19  Am. 
Dec.  268;  Cullen  v.  Sears,  112  Mass.  299; 
Moulton  v.  McOwen,  103  Mass.  587;  Gove  v. 
Island  City  Mercantile,  etc.,  Co.,  19  Oregon 
362;  Steeples  v.  Newton,  7  Oregon  no,  33 
Am.  Rep.  705;  Gallagher  v.  Sharpless,  134  Pa. 
St.  134;  Kelly  v.  Bradford,  33  Vt.  35. 

6.  Amount  Recoverable  Cannot  Exceed  Contract 
Price.  —  McKinney  v.  Springer,  3  lnd.  59,  54 
Am.  Dec.  470;  Freeman  v.  Aylor,  62  Mo. 
App.  613. 

7.  Extra  Services  — Person  Employed  to  Do  Par- 
ticular Work.  —  Hort  v.  Norton,  1  McCord  L. 
(S.  Car.)  22;  Wilmot  v.  Smith,  3  C.  &  P.  453, 
14  E.  C.  L.  386. 

For  an  application  of  the  general  principles 
set  forth  in  this  section,  consult  specific  titles 
in  which  particular  kinds  of  contracts  are  dis- 
cussed, as,  for  instance.  Attorney  and  Client, 
vol.  3,  p.  414  et  sea.;  Master  and  Servant; 
Working  Contracts,  etc. 

8.  Bequest  or  Express  Promise  to  Pay  Neces- 
sary.—  Jones  v.  Woodbury,  n  B.  Mon.  (Ky.) 
167;  Spence  v.  Bowen,  41  Mich.  149;  Miller  v. 
McCaffrey.  9  Pa.  St.  245. 

Illustration.  —  Where  the  plaintiff  agreed  to 
construct  for  the  defendant,  for  four  pounds 
ten  shillings,  a  printing  press  with  a  cast-iron 
bottom,  and  he  furnished  one  with  a  wrought- 
iron  bottom,  and  sued  for  five  pounds  five 
shillings,  it  was  held  that  he  could  recover 
but  four  pounds  ten  shillings,  although  the 
press  was  better  and  the  defendant  did  not 
object  to  it  or  offer  to  return  it.  Wilmot  v. 
Smith,  3  C.  &  P.  453,  U  E.  C  L.  386. 
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templated  by  the  contract  are  rendered  at  the  express  request  of  the 
employer,  a  recovery  therefor  may  be  had  as  on  an  independent  contract, 
regardless  of  any  promise  to  pay  for  them,1  especially  where  the  extra  serv- 
ices are  performed  under  protest  by  the  employee.8 

Persona  Working  for  Salary  or  Wages.  —  Where  one  is  employed  by  another  at  a 
stipulated  salary  or  receives  stipulated  wages,  there  is  a  presumption  of  law 
that  all  services  rendered  by  him,  especially  if  of  a  nature  closely  similar  to 
his  regular  duties,  are  rendered  under  the  contract  of  employment.  If  the 
employee  seeks  to  overcome  this  presumption  and  recover  for  what  he  con- 
siders extra  services,  he  must  show  an  express  promise  to  pay  for  them. 
A  mere  request  for  such  services  on  the  part  of  the  employer  gives  no  right 
of  action.3  If,  however,  the  services  are  outside  the  scope  of  his  legal 
employment  and  are  rendered  at  the  request  of  the  employer,  he  may  recover 
their  reasonable  value,'*  and  no  express  agreement  to  pay  therefor  is  essential 
to  a  recovery.5 

12.  Implied  Contract  that  Party  Performing  Services  Possesses  Ordinary  Skill.  — 

Where  a  person  enters  into  a  contract  to  perform  designated  services  for 
another,  the  law  will  imply  that  he  assumes  to  possess  the  knowledge  and 
skill  necessary  to  the  performance  of  such  services  and  that  he  undertakes  to 
use  due  and  ordinary  care  in  performing  them.  This  rule  has  a  wide  applica- 
tion and  includes  services  of  all  kinds.6    If  a  party  contracting  to  perform 


1.  Extra    Services   Performed   on   Request. — 

Slusser  v.  Burlington,  47  Iowa  300;  Evans,  v. 
McConnell,  99  Iowa  326;  Escott  v.  White,  10 
Bush  (Ky.)  tfjg;  Isham  v.  Parker,  3  Wash.  755. 

Extra  Services  Rendered  Necessary  by  Mistake 
of  Employer. —  Where  a  contractor  agreed  to 
grade  and  flag  the  defendant's  street,  and 
through  the  erroneous  action  of  the  defend- 
ant's engineer,  not  from  any  intentional 
change  of  plan,  more  work  was  required  of 
the  contractor  than  would  have  been  necessary 
under  the  contract,  and  additional  expense 
was  incurred  by  him,  it  was  held  that  the  con- 
tractor could  recover  for  the  extra  labor  and 
additional  expense  according  to  its  value  and 
amount,  and  that  he  was  not  confined  to  the 
rate  of  compensation  provided  for  similar 
work  by  the  special  contract.  Mulholland  v. 
New  York,  113  N.  Y.  631. 

2.  Services  Performed  under  Protest.  —  Slusser 
v.  Burlington,  47  Iowa  300.  In  this  case  a 
contractor  excavating  streets  under  contract 
was  required  by  the  city  and  proceeded  under 
protest  to  excavate  to  a  greater  depth  than 
was  properly  contemplated  by  the  contract. 
It  was  held  that  as  to  the  extra  labor  involved 
the  contractor  was  entitled  to  recover  the  rea- 
sonable value  of  such  labor  in  addition  to  the 
compensation  under  the  contract. 

Extra  Services  Rendered  by  Third  Person  Called 
In  by  Employee.  —  Where  a  codefendant  in  a 
suit,  being  an  attorney,  specially  contracted 
with  his  codefendants  in  an  action  for  a  stipu- 
lated sum  to  defend  the  suit  in  behalf  of  him- 
self and  his  codefendants,  he  to  employ  and 
pay  assistant  counsel,  it  was  held  that  the  as- 
sistant counsel  called  into  the  case  by  such 
attorney,  and  who  performed  valuable  serv- 
ices in  the  defense  of  the  case  with  the  knowl- 
edge of  the  other  defendants,  and  without  any 
knowledge  on  their  part  of  the  special  contract 
existing  between  such  attorney  and  his  co- 
defendants,  were  entitled,  in  an  action  against 
all  the  defendants,  to  recover  compensation 


for  the  services  rendered  by  them  in  defense 
of  the  suit.  McCrary  v.  Ruddick,  33  Iowa 
521. 

Constructing  Bar  for  Hotel.  —  Y\  here  a  build- 
ing is  constructed  expressly  for  a  tavern  or 
hotel  a  bar  is  implied,  and  a  charge  for  extra 
work  therefor  will  not  be  sustained.  Dodd  v. 
Fierson,  11  N.  J.  L.  287. 

3.  Services  Performed  by  One  Working  on  Salary 
or  for  Wages.  —  Cany  v.  Halleck,  9  Cal.  198; 
Luske  v.  Uotchkiss,  37  Conn.  219,  9  Am.  Rep. 
314;  Guthrie  v.  Merrill,  4  Kan.  187;  Voorbees 
v.  Combs,  33  N.  J.  L.  497;  Ross  v.  Hardin,  79 
N.  Y.  84;  Carrere  v.  Dun,  (Supm.  Ct.  App. 
T.)  18  Misc.  (N.  Y.)  18;  McCormack  v.  New 
York,  (N.  Y.  Super.  Ct.  Tr.  T.)  14  Misc.  (N.  Y.) 
272;  Lyons  v.  Jube,  (Supm.  Ct.  Gen.  T.)  17  N. 
Y.  Supp.  664. 

Illustration.  —  No  implied  contract  for  extra 
compensation  for  a  bookkeeper  arises  from 
the  request  by  a  member  of  the  firm  employ- 
ing him  to  go  over  his  individual  books,  nor 
will  the  fact  that  with  the  knowledge  of  such 
member  the  work  was  done  at  night  and  on 
Sundays  raise  such  a  promise.  Carrere  v. 
Dun.  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  18. 

4.  Services  Not  Within  Scope  of  Regular  Employ- 
ment.—  U.  S.  v.  Brindlc,  no  U.  S.  688;  Cin- 
cinnati, etc.,  R.  Co.  s.  Clarkson,  7  Ind.  595; 
Nilcs  v.  Muzzy,  33  Mich.  61,  20  Am.  Rep.  670; 
Merzbach  v.  New  York,  (C.  Fl.  Gen.  T.)  10 
Misc.  (N.  Y.)  131. 

5.  Express  Promise  to  Pay  Unnecessary.  — 
Cincinnati,  etc.,  R.  Co.  v.  Clarkson,  7  Ind. 
595- 

6.  Implied  Contract  as  to  Skill  and  Knowledge 

—  England.  —  Francis  v.  Cockrell,  10  B.  &  S. 
850;  Lucas  v.  Godwin,  3  Bing.  N.  Cas.  737,  32 
E.  C.  L.  309;  Fcarce  7'.  Tucker,  3  F.  &  F.  136. 

Arkansas.  —  Manuel  v.  Campbell,  3  Ark. 
324;  MrDonalJ  v.  Simpson,  4  Ark.  523,  38 
Am.  Dec.  45. 

<  'ali  forma.  —  E.  E.  Thomas  Fruit  Co.  v. 
Start,  107  Cal.  206. 
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services  falls  short  of  what  the  law  implies,  and  the  services  are  such  as  may  be 
rejected,  the  employer  is  not  bound  to  accept  them;  but  if  he  accepts  them 
he  must  pay  for  whatever  of  benefit  he  may  have  received.1  If  the  employer 
lias  actually  sustained  damages,  he  is  entitled  to  recover  therefor.2 

13.  Implied  Contract  that  Work  Shall  Be  Performed  Within  Reasonable  Time. 
—  Whenever  a  contract  is  silent  as  to  the  time  of  performance,  the  law  always 
implies  an  agreement  that  the  terms  thereof  shall  be  performed  within  a  rea- 
sonable time.3  What  is  a  reasonable  time  must,  of  course,  depend  upon  the 
particular  circumstances  of  each  case.4 

IV.  Money  Had  and  Received  and  Money  Paid  —  1.  Money  Which  Right- 
fully Belongs  to  Another.  —  Where  one  has  in  his  hands  money  which  in  equity 
and  good  conscience  belongs  and  ought  to  be  paid  to  another,  an  action  for 


Delaware,  —  Hall  v.  Cannon,  4  Harr.  (Del.) 

360. 

Illinois.  —  Chase  v.  Heaney,  70  111.  268; 
Union  Hide,  etc.,  Co.  v.  Reissig,  48  111.  75; 
Springdale  Cemetery  Assoc.  v.  Smith,  32  111. 
252. 

Iowa.  —  Smith  v.  Bristol,  33  Iowa  24. 

Mississippi.  —  Leflore  v.  Justice,  1  Smed.  & 
M.  (Miss.)  381. 

New  Hampshire.  —  Murray  v.  Warner,  55  N. 
H.  546,  20  Am.  Rep.  227;  Leighton  v.  Sargent, 
27  N.  H.  460,  59  Am.  Dec.  388;  Smith  v.  Bos- 
ton, etc.,  R.  Co.,  36  N.  H.  458. 

New  Jersey.  —  Ely  v.  Wilbur,  49  N.  J.  L. 
685,  60  Am.  Rep.  668. 

New  York.  —  Barrett  Dyeing  Establishment 
v.  Wharton,  16  N.  Y.  Wkly.  Dig.  500. 

Ohio.  —  Gallaher  v.  Thompson,  Wright 
(Ohio)  466;  Carter  v.  Adams,  Wright  (Ohio) 
471;  Bliss  v.  Long,  Wright  (Ohio)  351;  Geisel- 
man  v.  Scott.  25  Ohio  St.  86;  Somerby  v.  Tap- 
pan,  Wright  (Ohio)  570;  McCrory  v.  Skinner, 
2  West.  L.  Month.  203,  2  Ohio  Dec.  (Reprint) 
268;  Grindle  v.  Rush,  7  Ohio  (pt.  ii.)  123; 
Craig  v.  Chambers,  17  Ohio  St.  253. 

Pennsylvania.  —  Heck  v.  Shener,  4  S.  &  R. 
(Pa.)  249,  8  Am.  Dec.  700;  Wade  v.  Haycock, 
25  Pa.  St.  382. 

Wisconsin.  —  Kuehn  v.  Wilson,  13  Wis.  104; 
Reynolds  v.  Graves,  3  Wis.  416;  Norris  v.  Car- 
gill,  57  Wis.  257. 

Services  of  Mechanics  or  Workmen.  —  Where  a 
workman  contracts  to  build  a  chimney,  the 
law  implies  that  he  shall  employ  in  the  work 
sufficient  skill,  and  that  he  shall  construct  the 
chimney  according  to  the  received  rules  of  the 
art  he  practices  in  order  to  effect  the  desired 
result,  which  is  to  carry  the  smoke  out;  but  if 
the  ordinary  method  and  rule  be  followed  he 
will  not  be  liable  for  failure  in  effecting  the 
result.    Somerby  7/.  Tappan,  Wright  (Ohio)-229. 

So  a  man  who  causes  a  building  to  be 
erected  for  viewing  a  public  exhibition,  and 
admits  persons  on  payment  of  money  to  seats 
in  the  building,  impliedly  undertakes  that  due 
care  has  been  exercised  in  the  erection  and 
that  the  building  is  reasonably  fit  for  the  pur- 
pose, and  it  is  immaterial  whether  the  money 
is  or  is  not  to  be  appropriated  to  his  own  use. 
Francis  v.  Cockrell,  10  B.  &  S.  850. 

Services  in  Making  Abstract  of  Title.  —  If  a 
person  engages  in  the  business  of  searching 
the  public  records,  examining  title  to  real 
estate,  and  making  abstracts  thereof  for  com- 
pensation, the  law  will  imply  that  he  assumes 
to  possess  the  requisite  knowledge  and  skill, 


and  that  he  undertakes  to  use  due  and  ordi- 
nary care  in  the  performance  of  his  duty;  and 
for  a  failure  in  either  of  these  respects,  result- 
ing in  damages,  the  party  injured  is  entitled 
to  recover.    Chase  v.  Heaney,  70  111.  268. 

1.  Employer  Must  Pay  for  Accepted  Services.  — 
Hall  v.  Cannon,  4  Harr.  (Del.)  360. 

2.  Employer  May  Recover  Damages.  —  Chase 
v.  Heaney,  -o  111.  268;  Van  Buskirk  v.  Mur- 
den,  22  111.  446,  74  Am.  Dec  .163. 

3.  Implied  Contract  that  Work  Will  Be  Per- 
formed in  Reasonable  Time  —  England.  —  Ellis  v. 
Thompson,  3  M.  &  W.  445. 

Canada.  —  Mahaffy  v.  Baril,  11  Quebec 
Super.  Ct.  475. 

United  Stales.  —  Cocker  v.  Franklin  Hemp, 
elc,  Mfg.  Co.,  3  Sumn.  (U.  S.)  530;  Minneap- 
olis Gas  Light  Co.  v.  Kerr  Murray  Mfg.  Co., 
122  U.  S.  300. 

Colorado.  —  Walling  v.  Warren,  2  Colo.  434. 

Illinois.  — George  Lehman,  etc.,  Co.  v. 
Clark,  33  111.  App.  33;  Wilderman  v.  Pitts,  29 
III.  App.  528;  Driver  v.  Ford,  90  111.  595; 
Fowler  v.  Deakman,  84  111.  130;  Hamilton  v. 
Sculley,  118  111.  192. 

Iowa.  —  Paddock  v.  Bartlett,  68  Iowa  16. 

Massachusetts.  —  Atwood  v.  Cobb,  16  Pick. 
(Mass.)  227,  26  Arn.  Dec.  657. 

Michigan.  —  Abel!  v.  Munson,  18  Mich.  306, 
100  Am.  Dec.  165;  By  ram  v.  Gordon,  11  Mich. 
531;  Bolton  v.  Riddle,  35  Mich.  13;  Grant  z\ 
Merchants',  etc.,  Bank,  35  Mich.  515;  You- 
mans  v.  Heartt,  34  Mich.  397. 

Minnesota.  —  Liljengren  Furniture,  etc.,  Co. 
v.  Mead.  42  Minn.  420;  Stone  v.  Harmon,  31 
Minn.  512. 

Missouri.  —  Bryant  v.  Saling,  4  Mo.  522. 

New  Hampshire.  —  Morse  v.  Bellows,  7  N. 
H.  566,  28  Am.  Dec.  372. 

New  York.  —  Davis  v.  Tallcot,  12  N.  Y.  184. 
Vermont.  —  Dennis  v.  Sioughton,  55  Vt.  376. 
Washington.  —  McCartney  v.  Glassford,  I 
Wash.  579. 

"  Where  a  party  to  a  contract  undertakes  to 
do  some  particular  act,  the  performance  of 
which  depends  entirely  on  himself,  and  the 
contract  is  silent  as  to  the  time  of  performance, 
the  law  implies  an  engagement  that  it  shall 
be  executed  within  a  reasonable  time,  without 
reference  to  extraordinary  circumstances."  2 
Chitty  on  Contracts  (nth  Am.  ed.)  1062. 

4.  What  Is  Reasonable  Time.  —  Cocker  t. 
Franklin  Hemp,  etc.,  Mfg.  Co.,  3  Sumn.  (U. 
S.)  530;  Tucker  v.  Maxwell,  II  Mass.  143; 
Stange  v.  Wilson,  17  Mich.  342;  Bryant  v. 
Saling,  4  Mo.  522. 
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money  had  and  received  will  lie  for  the  recovery  thereof.  No  privity  of  con- 
tract is  necessary  to  sustain  this  action,  for  the  law,  under  these  circum- 
stances, implies  a  promise  to  pay.1    It  is  of  no  importance  how  the  money 


1.  Money  Which  Rightfully  Belongs  to  Another 

—  England.  —  Pickard  v.  Bankes,  13  East  20; 
Spratt  v.  Hobhouse,  4  Bing.  173,  13  E.  C.  L. 
395;  Israel  v.  Douglas,  1  H.  Bl.  239;  Moses  v. 
Macferlan,  2  Burr.  1005;  Farmer  v.  Arundel,  2 
W.  Bl.  824;  Brisbane  v.  Dacres,  5  Taunt.  144, 
1  E.  C.  L.  43;  Williams  v.  Everett,  14  East 
582. 

Canada.  —  Owston  v.  Grand  Trunk  R.  Co., 
28  Grant  Ch.  (U.  C.)  431. 

United  States. — Curtis  v.  Fiedler,  2  Black 
(U.  S.)  461;  Cary  v.  Curtis,  3  How.  (U.  S.)  236; 
Gaines  v.  Miller,  m  U.  S.  395;  Crane  v. 
Runey,  26  Fed.  Rep.  16,  11  Sawy.  (U.  S.)  420; 
Commonwealth  Bank  v.  Wister,  2  Pet.  (U.  S.) 
318. 

Alabama.  —  Branch  Bank  v.  Parrish,  20  Ala. 
433;  Wilson  v.  Sergeant,  12  Ala.  778;  Knox  v. 
Abercrombie,  11  Ala.  997;  Houston  v.  Frazier, 
8  Ala.  81;  King  v.  Martin,  67  Ala.  177;  Plant- 
ers', etc.,  Ins.  Co.  v.  Tunstall,  72  Ala.  142; 
Hitchcock  v.  Lukens,  8  Port.  (Ala.)  333;  Wil- 
son v.  Sergeant,  12  Ala.  778;  Huckabee  v. 
May,  14  Ala.  263;  Thompson  v.  Merriman,  15 
Ala.  166. 

California.  —  Pauly  v.  Pauly,  107  Cal.  8,  48 
Am.  St.  Rep.  98;  Kreutz  v.  Livingston,  15  Cal. 
344;  De  Celis  v.  Porter,  65  Cal.  3. 

Connecticut.  —  Findley  v.  Adams,  2  Day 
(Conn.)  369;  Northrop  v.  Graves,  19  Conn.  555, 
50  Am.  Dec.  264;  Camp  v.  Tompkins,  9  Conn. 
554;  Brainard  v.  Colchester,  31  Conn.  411. 

Delaware.  —  Burton  v.  Wharton,  4  Harr. 
(Del.)  296;  Guthrie  v.  Hyatt,  I  Harr.  (Del.)  446; 
Wright  v.  Wright,  2  Harr.  (Del.)  350. 

Illinois. — Taylor  v.  Taylor,  20  111.  650; 
Barnes  v.  Johnson,  84  III.  95;  Trumbull  v. 
Campbell,  8  111.  502. 

Indiana.  —  Long  v.  Straus,  107  Ind.  94,  57 
Am.  Rep.  87;  Glascock  v.  Lyons,  20  Ind.  1,  83 
Am.  Dec.  299. 

Iowa.  —  District  Tp.  v.  District  Tp.,  11  Iowa 
506. 

Kansas.  —  Hubbard  v.  Ogden,  22  Kan.  363. 

Kentucky.  —  Gaines  v.  Scott,  3  Ky.  L.  Rep. 
418;  Garrott  v.  Jaffray,  10  Bush  (Ky.)  418; 
Atchcrson  v.  Talbot,  5  Dana  (Ky.)  325. 

Maine.  —  Norton  v.  Kidder,  54  Me.  189; 
Lewis  Sawyer,  44  Me.  332;  Calais  v.  Whid- 
den,  64  Me.  249. 

Massachusetts.  —  Hall  v.  Marston,  17  Mass. 
575;  Claflin  v.  Godfrey,  21  Pick.  (Mass.)  1; 
Jacobs  v.  Pollard,  10  Cush.  (Mass.)  287,  57  Am 
Dec.  105;  Wiseman  v.  Lyman,  7  Mass.  288; 
Mason  v.  Waite,  17  Mass.  560;  Goodridge  v. 
Lord,  10  Mass.  487. 

Michigan.  —  Catlin  v.  Birchard,  13  Mich. 
110;  Beardslec  v.  Horton,  3  Mich.  560;  Spen- 
cer v.  Towlcs,  18  Mich.  9;  Moore  v.  Mandlc- 
baum,  8  Mich.  433;  Atkinson  v.  Scott,  36 
Mich.  18. 

Missouri.  —  Davis  v.  Krum,  12  Mo.  App.  279; 
Koopman  v.  Cahoon,  47  Mo.  App.  357;  Clark 
v.  Harrisonville  First  Nat.  Bank,  57  Mo.  App. 
385;  Jacoby  v.  O'Hcarn,  32  Mo.  App.  560; 
Winningham  v.  Fancher,  52  Mo.  App.  458; 
Chase  v.  Willman  Mercantile  Co.,  63  Mo.  App. 
482;  Robbins  v.  Alton  M.  &  F.  Ins.  Co.,  12 


Mo.  380;  Reed  v.  Foote,  36  Mo.  App.  471  j 
Frost  v.  Redford,  54  Mo.  App.  345. 

New  Hampshire.  —  McCrillis  v.  Bartlett,  8 
N.  H.  569;  Burleigh  v.  Bennett,  9  N.  H.  15,  31 
Am.  Dec.  213;  Spencer  v.  Goddard,  62  N.  H. 
702. 

New  York.  —  Ross  v.  Curtis,  30  Barb.  (N. 
Y.)  238;  Byxbie  v.  Wood,  24  N.  Y.  607; 
Beardsley  v.  Root,  11  Johns.  (N.  Y.)  464,  6 
Am.  Dec.  386;  Raymond  v.  Bearnard,  12 
Johns.  (N.  Y.)  274,  7  Am.  Dec.  317;  Dumond 
v.  Carpenter,  3  Johns.  (N.  Y.)  183;  Buel  v. 
Boughton,  2  Den.  (N.  Y.)  91;  M'Neilly  v. 
Richardson,  4  Cow.  (N.  Y.)  607. 

North  Carolina.  —  Anderson  v.  Hawkins,  3 
Hawks  (10  N.  Car.)  568;  Bond  v.  Hall,  8  Jones 
L.  (53  N.  Car.)  14;  White  v.  Hunt,  64  N.  Car. 
496;  Robertson  v.  Dunn,  87  N.  Car.  191; 
Bahnsen  v.  Clemmons,  79  N.  Car.  556;  Wins- 
low  v.  Fenner,  Phil.  L.  (61  N.  Car.)  565; 
Draughan  v.  Bunting,  9  Ired.  L.  (31  N.  Car.)  10. 

Oregon.  —  Hoxter  v.  Poppleton,  9  Oregon 
487;  Peterson  v.  Foss,  12  Oregon  82. 

Pennsylvania.  —  Brubaker  v.  Robinson,  3 
P.  &  W.  (Pa.)  295;  Telford,  etc.,  Turnpike  Co. 
v.  Gerhab,  22  W.  N.  C.  (Pa.)  175;  Pugh  v. 
Powell,  (Pa.  1887)  11  All.  Rep.  570;  Hoopes 
v.  Stott,  2  Chest.  Co.  Rep.  (Pa.)  40;  Smith  v. 
Austin,  4  Brews.  (Pa.)  89;  Gangwer  v.  Fry,  17 
Pa.  St.  491,  55  Am.  Dec.  578;  Wilson  v.  Wil- 
son, 3  Binn.  (Pa.)  577;  Hopkins  v.  Beebe,  26 
Pa.  St.  86;  Barr  v.  Craig,  2  Dall.  (Pa.)  151. 

Texas.  —  Floyd  v.  Patterson,  72  Tex.  202. 
13  Am.  Si.  Rep.  787. 

Vermont.  —  Phelps  v.  Conant,  30  Vt.  277. 

Wisconsin.  —  Woodward  v.  Hill,  6  Wis.  143; 
Wells  v.  American  Express  Co.,  49  Wis.  224; 
Ela  v.  American  Merchants'  Union  Express 
Co.,  29  Wis.  611,  9  Am.  Rep.  619. 

Illustrations  of  Rule  —  Money  Received  by 
Trustee.  —  Assumpsit  will  lie  to  recover  back 
money  paid  to  a  trustee  for  a  specific  purpose, 
if  it  has  not  been  applied  to  that  purpose. 
Guthrie  v.  Hyatt,  I  Harr.  (Del.)  446. 

Money  Received  by  Agent.  —  The  lawful  rep- 
resentative of  a  deceased  person,  who  ratifies 
sales  of  property  made  by  an  agent  of  ex- 
ecutors in  iheir  own  wrong,  may  maintain  an 
action  at  law  against  the  agent  for  money  had 
and  received,  to  recover  the  proceeds  of  the 
sale  in  his  hands.  Gaines  v.  Miller,  III  U.  S. 
305- 

Money  Received  on  Judgment.  —  Where  money 
is  received  on  a  judgment  by  a  party  thereto, 
the  law,  on  a  reversal  of  the  judgment,  raises 
an  obligation  apainst  such  party  to  restore  the 
amount  so  received,  and  this  obligation  is  en- 
forceable by  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff  therein, 
Crane  v.  Runcy,  26  Fed.  Rep.  15. 

No  Actual  Agreement  Necessary.  —  To  entitle 
ihc  plaintiff  to  maintain  this  action  it  is  un- 
necessary that  there  should  have  been  any 
actual  agreement  between  the  parties,  for  the 
law  creates  the  privitv  of  the  promise.  Hitch- 
cock v.  Lukens,  8  Port.  (Ala.)  333;  Neilson  v. 
Blight,  1  Johns.  Cas.  (N.  Y.)  205. 

Plaintiff   Must  Show  Titlo   to   Money.  —  To 
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emu  into  his  hands,  if  the  other  party  is  legally  entitled  to  it,1  and  usually 
no  demand  is  necessary  to  the  maintenance  of  the  action.2  The  action  lies 
although  the  person  in  whose  possession  the  money  is  has  never  seen  or  heard 
of  the  party  who  has  the  right  of  action,3  and  the  promise  is  implied  even 
though  the  party  in  whose  possession  the  money  is  partly  objected  to  receiv- 
ing it,  provided  he  does  nevertheless  actually  receive  it  and  use  it  for  his  own 
purposes,  or  so  deals  with  it  as  to  retain  and  enjoy  its  benefits.4 

Nature  of  Action.  —  The  action  for  money  had  and  received,  though  in  the, 
theory  of  the  common  law  an  action  of  assumpsit  and  hence  an  action  ex  con- 
tractu, is  in  reality  in  the  nature  of  a  bill  in  equity,  and  the  gist  of  the  action 
is  that  the  party  is  obliged,  by  the  ties  of  equity  and  natural  justice,  to  refund 
the  money.5 

Statute  of  Frauds.  —  The  statute  of  frauds  interposes  no  barrier  to  a  recovery. 
The  undertaking  of  the  defendant  is  not  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  but  to  pay  the  money  of  another  already  received,  or 
when  received,  to  a  third  person.6 

The  Rule  Does  Not  Apply  where  a  debtor  places  money  in  the  hands  of  another 
to  deliver  to  his  creditor  in  payment  of  a  debt,  but  subsequently  recalls  it;  in 
such  case  the  party  in  whose  hands  the  money  was  placed  will  not  be  liable  to 
the  creditor  therefor.7 

Illegality  of  Transaction  Between  Third  Persons.  —  One  who  has  received  of  a  third 
party  money  for  the  use  of  another  is  liable  to  the  latter  on  an  implied  prom- 
ise and  cannot  defend  on  the  ground  of  the  illegality  of  the  transaction 
between  the  other  parties.8 

2.  Money  Received  as  Agent.  —  Where  one  has  received  money  as  the  agent 
of  another,  the  law  implies  a  promise  to  pay  it  over  to  such  other  as  princi- 
pal.9   But  where  one  receives  money  as  agent  on  a  contract  of  sale  made  with 


maintain  an  action  for  money  had  and  re- 
ceived, it  is  necessary  to  esiablish  that  the 
defendant  has  received  money  belonging  to 
the  plaintiff  or  lo  which  he  is  entitled ;  it  is  not 
sufficient  to  show  that  he  has  by  fraud  or 
wrong  caused  the  plaintiff  to  pay  money  to 
others  or  to  sustain  loss  or  damages.  National 
Trust  Co.  v.  Gleason,  77  N.  Y.  400,  33  Am. 
Rep.  632;  New  York  Guaranty,  etc.,  Co.  v. 
Gleason,  78  N.  Y.  503. 

1.  Immaterial  How  Party  Got  Money.  —  Clark 
v.  Harrisonville  First  Nat.  Bank,  57  Mo.  App. 
277- 

2.  Necessity  for  Demand.  —  Calais  v.  Whidden, 
64  Me.  249;  Stetson  v.  Howe,  31  Me.  353;  Hall 
v.  Marston,  17  Mass.  575;  Stacy  v.  Graham,  i^. 
N.  Y.  492;  Utica  Bank  v.  Van  Gieson,  18 
Johns.  (N.  Y.)  485. 

Exception  to  Rule.  —  One  who  has  received 
money  standing  in  the  position  of  a  trustee, 
that  is,  a  collecting  agent,  is  in  general  not 
liable  to  an  action  for  money  received  until 
demand  is  made  or  some  breach  of  trust  or 
duty  commitled.  Walrath  v.  Thompson,  6 
Hill  (N.  Y.)  540;  Phelps  v.  Bostwick,  22  Barb. 
(N.  Y.)  314. 

3.  Lewis  v.  Sawyer,  44  Me.  332;  Calais  v. 
Whidden,  64  Me.  249;  Hitchcock  7,.  Lukens, 
8  Port.  (Ala.)  338. 

4.  Immaterial  that  Party  Objected  to  Reconvey- 
ance. —  De  Celis  v.  Porter,  65  Cal.  3. 

5.  Nature  of  Action  for  Money  Had  and  Received. 
—  Camp  v.  Tompkins,  9  Conn.  554;  Brainard 
v.  Colchester,  31  Conn.  411;  Davis  v.  Krum, 
12  Mo.  App.  279;  Koopman  r.  Cahoon,  47  Mo. 
App.  357;  Buel  v.  Boughlon,  2  Den.  (N.  Y.) 


91;    Kingston  Bank    v.    Eltinge,   66   N.  Y. 

625. 

6.  Statute  of  Frauds. —  Hitchcock  v.  Lukens, 
8  Port.  (Ala.)  338. 

7.  When  Rule  Does  Not  Apply.  —  Lewis  v. 
Sawyer,  44  Me.  332. 

8.  Illegality  of  Transaction  Between  Third  Per- 
sons.—  Beeston  v.  Beeston,  1  Ex.  D.  13;  Gil- 
liam v.  Brown,  43  Miss.  641;  Owen  v.  Davis, 
1  Bailey  L.  (S.  Car.)  315;  Floyd  v.  Patterson, 
72  Tex.  202,  13  Am.  St.  Rep.  787.  See  also 
Simpson  v.  Bloss,  7  Taunt.  246,  2  E.  C.  L.  246. 

The  Cause  of  Action  Is  Not  Dependent  upon  the 
Illegal  Transaction.  —  When  the  plaintiff  shows 
that  the  defendant  has  received  of  a  third  party 
money  for  his  own  use,  the  law  implying  a 
promise  from  the  naked  fact,  the  case  is  made 
out  without  going  into  the  illegal  transaction, 
and  the  defendant  will  not  be  permitted,  in 
order  to  defeat  a  recovery,  to  set  up  the  ille- 
gality of  the  original  contract.  Floyd  v.  Pat- 
terson, 72  Tex.  202,  13  Am.  St.  Rep.  787. 

9.  Money  Received  as  Agent.  —  Benton  v. 
Craig.  2  Mo.  198.  See  the  litle  Agency,  vol.  1, 
p.  1086. 

Facts  Held  Not  to  Constitute  an  Agency.  —  The 

defendant's  father,  representing  himself  to  be 
her  agent,  obtained  from  the  plaintiffs  their 
check  payable  to  her  order,  the  amount  of 
which  they  charged  to  her,  and  she,  at  her 
father's  request,  having  indorsed  the  check, 
he  drew  the  money  on  it.  It  was  held  that 
there  was  no  inference  of  law  from  these  facts 
that  the  money  was  paid  by  the  plaintiffs  for 
her  use  or  at  her  request.  Waterbury  Brass 
Co.  v.  Pritchard,  34  Conn.  418. 
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his  principal,  he  cannot  be  held  liable  in  an  action  by  the  purchaser  to  recover 
back  the  money  so  paid,  on  proof  of  facts  which  entitle  the  purchaser  to 
rescind. 1 

3.  Money  Paid  at  Another's  Request.  —  If  a  person  pays  money  at  the  request 
of  another,  or  assumes  an  obligation  for  him  under  which  he  is  eventually 
compelled  to  pay  money,  the  law  implies  a  promise  on  the  part  of  the  party 
making  the  request  to  reimburse  the  party  paying  the  money,  and  it  may  be 
recovered  back  in  assumpsit.2 

4.  Voluntary  Payments  —  a.  Money  Paid  on  Illegal  Demands.  — As  a 
general  rule,  where  money  is  paid  on  an  illegal  demand,  with  a  knowledge  of 
the  facts,  the  payment  will  be  deemed  voluntary,  and  it  cannot  be  recovered 
back  on  the  theory  of  an  implied  promise.3 


1.  Kurzawski  v.  Schneider,  179  Pa.  St.  500. 
See  the  title  Agency,  vol.  1,  p.  1129. 

2.  Money  Paid  at  Another's  Request  —  Alabama. 
—  Roundtree  v.  Weaver,  8  Ala.  314;  Ross  v. 
Pearson.  21  Ala.  473;  Poe  v.  Dorrah,  20  Ala. 
288,  56  Am.  Dec.  196;  Roundtree  v.  Holloway, 
13  Ala.  357. 

Iowa.  —  Bruguier  v.  Goewey,  39  Iowa  190; 
Littleton  Sav.  Bank  v.  Osceola  Land  Co..  76 
Iowa  660. 

Kentucky.  —  Armstrong  v.  Keith,  3  J.  J. 
Marsh.  (Ky.)  155.  20  Am.  Dec.  131;  Gaines  v. 
Scott,  3  Ky.  L.  Rep.  418. 

Massachusetts.  —  Wheeler  v.  Young,  143 
Mass.  143;  Robinson  z:  Green,  3  Met.  (Mass.) 
159. 

Missouri.  —  Watkins  v.  Richmond  College, 
41  Mo.  302. 

New  York. — Tradesmen's  Bank  v.  Astor, 
11  Wend.  (N.  Y.)87;  Berry  v.  Mayhew,  1  Daly 
(N.  Y.)  54;  Albany  v.  McNamara,  117  N.  Y. 
168. 

Pennsylvania.  —  Brown  v.  Campbell,  1  S.  & 
R.  (Pa.)  176. 

Wisconsin. — Wolff  v.  McGavock,  29  Wis. 
290. 

Illustrations.  —  Where  a  person,  not  a  party 
to  a  note,  in  the  presence  of  the  maker  re- 
quested a  third  person  to  pay  it,  and  such 
third  person  did  pay  it  and  on  receiving  it 
handed  it  to  the  maker,  telling  him:  "  Pay  me 
the  amount  of  ihe  note  some  time,"  it  was 
held  that  the  request  in  the  presence  of  the 
maker  without  his  objection,  and  his  accept- 
ance of  the  note,  raised  an  implied  promise  on 
his  part  to  repay  the  person  who  paid  it. 
Bruguier  v.  Goewey,  39  Iowa  190. 

So  where  one  person  requests  the  agent  of 
another  to  pay  his  debt  out  of  money  of  the 
principal  in  the  agent's  hands,  and  the  agent 
does  so,  the  law  will  imply  a  promise  on  the 
part  of  the  party  requesting  the  payment  to 
refund  to  the  principal  the  amount  so  paid. 
Brown  v.  Campboll,  I  S.  &  R.  (Pa.)  176. 

3.  Payment  of  Illegal  Demand  with  Knowledge 
of  Facts  —  England.  —  Wilson  t.  Ray,  10  Ad.  & 
El.  82,  37  E.  C.  L.  50;  Derby  v.  Pierce,  1 
Dane's  Abr.  190;  Brisbane  7'.  Dacrcs,  5  Taunt. 
144,  1  E.  C.  L.  43;  Oatcs  r.  Hudson.  5  Eng.  I.. 
&  Eq.  469;  Bize  v.  Dickason,  1  T.  R.  285; 
Morgan  v.  Palmer,  4  Dowl.  &  R.  2S-). 

Canada.  —  Herring  v.  Wilson,  4  Ont.  607. 

United  States.  —  Philadelphia  v.  Collector,  5 
Wall.  (U.  S.)  720;  Oceanic  Steam  Nav.  Co.  v. 
Tappan,  r6  Blatchf.  (U.  S.)  296;  White's  Case, 
II  Ct.  CI.  578;  The  Nicanor.  40  Fed.  Rep.  361. 


Alabama.  —  Prichard  v.  Sweeney,  109  Ala. 
657;  Alabama  University  v.  Keller,  1  Ala.  406; 
Raisler  v.  Athens,  66  Ala.  194. 

Arkansas.  — Shirey  v.  Beard,  62  Ark.  621. 

California.  —  Wills  v.  Austin,  53  Cal.  152; 
Maxwell  v.  San  Luis  Obispo  County,  71  Cal. 
466;  Bucknall  v.  Story,  46  Cal.  589,  13  Am. 
Rep.  220;  Santa  Rosa  Bank  v.  Chalfant, 
52  Cal.  170;  Woodland  Bank  v.  Webber,  52 
Cal.  73. 

Connecticut.  — Sheldon  v.  South  School  Dist., 
24  Conn.  88. 

Illinois.  —  Elsion  v.  Chicago,  40  111.  514,  89 
Am.  Dec.  361;  Swanston  v.  Ijams,  63  111.  165. 

Indiana.  — Jenks  v.  Lima  Tp.,  17  Ind.  326 
Thompson  v.  Doty,  72  lnd.  336;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Siewart,  95   Ind.  588 
Woodburn  y.  Stout,  28  Ind.  77. 

Iowa. — Hipp  v.  Crenshaw,  64  Iowa  404 
Bailey  v.  Paullina,  69  Iowa  463;    Kraft  v. 
Keokuk,  14  Iowa  86;  Espy  v.  Ft.  Madison,  14 
Iowa   226;    Muscatine  v.   Keokuk  Northern 
Line  Packet  Co.,  45  Iowa  1S5. 

Kansas.  —  Lyon  County  v.  Goddard,  22  Kan. 
389;  Wabaunsee  County  v.  Walker,  8  Kan. 
431;  Juneau  v.  Stunkle,  40  Kan.  756. 

Kentucky.  —  Tyler  v.  Smith,  18  B.  Mon. 
(Ky.)  793. 

Louisiana.  —  Jackson  v.  Ferguson,  2  La.  Ann. 
723- 

Maine.  — Smith  v.  Readficld,  27  Me.  145. 

Maryland.  —  Baltimore  v.  Hussey,  67  Md. 
112;  Lester  v.  Baltimore,  29  Md.  418:  George's 
Creek  Coal,  etc.,  Co.  v.  Allegany  County,  59 
Md.  260;  Baltimore  v.  Leffcrman,  4  Gill  (Md.) 
425,  45  Am.  Dec.  145. 

Massachusetts.  —  Cook  v.  Boston,  9  Allen 
(Mass.)  393;  Boston,  etc.,  Glass  Co.  v.  Boston, 
4  Met.  (Mass.)  181 ;  Benson  :  .  Monroe,  7Cush. 
(Mass.)  125,  54  Am.  Dec.  716;  Forbes  v.  Ap- 
pleton,  5  Cush.  (Mass.)  115:  Regan  v.  Bald- 
win. 126  Mass.  485,  30  Am.  Rep.  689. 

Michigan.  —  Tompkins  v.  Hollister,  60  Mich. 
485;  Hough  v.  Comstock,  97  Mich.  11. 

Minnesota.  —  Shelley  v.  Lash,  14  Minn.  498; 
Smith  v.  Schroeder,  15  Minn  35. 

Mississippi.  —  Hope  :.  Evans,  Smed.  &  M. 
Ch.  (Miss.)  195. 

Missouri.  —  Christy  v.  St.  Louis,  20  Mo.  143, 
61  Am.  Dec.  508;  Duval  v.  Laclede  County,  21 
Mo.  396:  Handlin  v.  Morgan  County,  57  Mo. 
114;  Morlcy  v.  Carlson,  27  Mo.  App.  5. 

Nebraska.  —  Gereckc  v.  Campbell,  24  Neb. 
306. 

Nevada.  —  Randall  v.  Lyon  County,  20 
Ncv.  35. 
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What  Constitutes  Voluntary  Payment.  — ■  When  a  voluntary  payment  is  spoken  of, 
the  qualifying  word  is  not  used  in  its  ordinary  sense,  and  many  payments  are 
held  to  be  voluntary  which  are,  in  fact,  made  unwillingly  and  only  as  a  choice 
of  evils  and  risks.1  A  payment  will  be  recognized  as  involuntary  only  where 
the  party  making  it  does  so  to  release  his  person  or  property  from  detention 
or  to  prevent  a  seizure  of  his  person  or  property  by  one  having  actual  or  appar- 
ent authority  to  make  such  seizure  without  first  bringing  suit.2 

Character  of  Payment  Not  Changed  by  Protest.  —  Accordingly  the  case  is  no  wise 
altered  by  the  fact  that  the  party  so  paying  protests  that  he  is  not  answerable 
and  gives  notice  that  he  will  bring  an  action  to  recover  back  the  money.3 
A  protest  is  of  no  avail  except  in  case  of  duress  of  some  sort,  and  then  it  only 
tends  to  show  that  the  payment  was  the  result  of  the  duress.4 


New  Jersey.  —  Eaton  v.  Eaton,  35  N.  J.  L. 
290. 

New  York.  —  New  York,  etc.,  R.  Co.  v. 
Marsh,  12  N.  Y.  308;  Fleetwood  v.  New  York, 
2  Sandf.  (N.  Y.)475  ;  Lowber  v.  Selden,  (Supm. 
Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.)  526;  Forrest 
v.  New  York,  (Supm.  Ct.  Spec.  T.)  13  Abb.  Pr. 
(N.  Y.)  350;  Mowatt  v.  Wright,  I  Wend.  (N. 
Y.)  355,  19  Am.  Dec.  508;  Sprague  v.  Birdsall, 
2  Cow.  (N.  Y.)  419;  Silliman  v.  Wing-,  7  Hill 
(N.  Y.)  159;  Abell  v.  Douglass,  4  Den.  (N.  Y.) 
308;  Mutual  L.  Ins.  Co.  v.  Wager,  27  Barb. 
(N.  Y.)  354;  Bennett  v.  Bates,  94  N.  Y.  354; 
Reading  v.  Gray,  37  N.  Y.  Super.  Ct.  79; 
Southwick  v.  Memphis  First  Nat.  Bank,  84  N. 
Y.  420;  Clarke  v.  Dutcher,  9  Cow.  (N.  Y.)  674; 
Onondaga  v.  Briggs,  2  Den.  (N.  Y.)  26; 
Wyman  v.  Farnsworth,  3  Barb.  (N.  Y.)  369. 

North  Carolina.  —  Macon  County  v.  Jackson 
County,  75  N.  Car.  240;  Devereux  v.  Rochester 
German  Ins.  Co.,  98  N.  Car.  6. 

Ohio.  —  Baker  v.  Cincinnati,  11  Ohio  St.  534; 
Mays  v.  Cincinnati,  1  Ohio  St.  268. 

Pennsylvania.  —  Morris  v.  Tarin,  1  Dall. 
(Pa.)  147,  1  Am.  Dec.  233;  Rogers  v.  Hunting- 
don Bank,  12  S.  &  R.  (Pa.)  77;  Natcher  v. 
Natcher,  47  Pa.  St.  496;  Thomas  v.  Philadel- 
phia, etc.,  R.  Co.,  1  W.  N.  C.  (Pa.)  621;  Gould 
v.  McFall,  118  Pa.  St.  455,  4  Am.  St.  Rep.  606; 
Harvey  v.  Girard  Nat.  Bank,  119  Pa.  St.  212; 
De  La  Cuesta  v.  Insurance  Co.  of  North 
America,  136  Pa.  St.  62;  Ditman  v.  Raule, 
134  Pa.  St.  480;  Christman  v.  Siegfried,  5  W. 
&  S.  (Pa.)  400;  -Taylor  v.  Board  of  Health,  31 
Pa.  St.  73,  72  Am.  Dec.  724;  McCrickart  v. 
Pittsburgh,  88  Pa.  St.  133;  Keener  v.  U.  S. 
Bank,  2  Pa.  St.  237. 

South  Carolina.  —  Robinson  v.  Charleston,  2 
Rich.  L.  (S.  Car.)  317,  45  Am.  Dec.  739;  Ken- 
neth v.  South  Carolina  R.  Co.,  15  Rich.  L.  (S. 
Car.)  284,  98  Am.  Dec.  382;  Smith  v.  Hutchin- 
son, 8  Rich.  L.  (S.  Car.)  260. 

Texas.  —  Galveston  County  v.  Gorham,  49 
Tex.  279. 

Vermont.  —  Gillett  v.  Brewster,  62  Vt.  312; 
Gilson  v.  Bingham,  43  Vt.  410,  5  Am.  Rep.  289. 

Wisconsin.  —  Clancy  v.  McEnery,  17  Wis. 
177. 

Voluntary  Payments  by  Corporations.  —  The 
rule  that  money  voluntarily  paid  cannot  be 
recovered  applies  as  well  to  corporations  as 
10  individuals.  Macon  County  v.  Jackson 
County,  75  N.  Car.  240. 

1.  Sense  in  Which  Word  "  Voluntary  "  Is  Used. 
—  Maxwell  v.  San  Luis  Obispo  County,  71  Cal. 
466. 


2.  When  Payment  Considered  Involuntary  — 

England.  —  Oates  v.  Hudson,  5  Eng.  L.  &  Eq. 
469;  Atlee  v.  Backhouse,  3  M.  &  W.  645; 
Valpy  v.  Manley,  1  C.  B.  602,  50  E.  C.  L.  602. 

United  States.  —  Bend  v.  Hoyt,  13  Pet.  (U. 
S.)  263;  Elliott  v.  Swartwout,  10  Pet.  (U.  S.) 
137;  Union  Pac.  R.  Co.  v.  Dodge  County,  98 
U.  S.  541. 

California.  —  Phelan  v.  San  Francisco,  120 
Cal.  5;  Santa  Rosa  Bank  v.  Chalfant,  52  Cal. 
170;  Woodland  Bank  v.  Webber,  52  Cal.  73; 
Bucknall  v.  Story,  46  Cal.  598,  13  Am.  Rep. 
220. 

Illinois.  —  Elston  v.  Chicago,  40  111.  514,  89 
Am.  Dec.  361. 

Indiana.  —  Jenks  v.  Lima  Tp.,  17  Ind.  326. 

Maine.  —  Chase  v.  Dwinal,  7  Me.  134,  20 
Am.  Dec.  352;  Smith  v.  Readfield,  27  Me.  145. 

Maryland.  —  Baltimore  v.  Lefferman,  4  Gill 
(Md.)  425,  45  Am.  Dec.  145;  Morris  v.  Balti- 
more, 5  Gill  (Md.)  244. 

Massachusetts.  —  Lazell  v.  Miller,  15  Mass. 
207;  Preston  v.  Boston,  12  Pick.  (Mass.)  7; 
Boston,  etc.,  Glass  Co.  v.  Boston,  4  Met. 
(Mass.)  181;  Amesbury  Woollen,  etc.,  Mfg. 
Co.  v.  Amesbury,  17  Mass.  461. 

Ohio.  —  Mays  v.  Cincinnati,  1  Ohio  St.  269. 

3.  Effect  of  Protest  —  United  States.  —  Oce- 
anic Sleam  Nav.  Co.  v.  Tappan,  16  Blatchf. 
(U.  S.)  296;  Union  Pac.  R.  Co.  v.  Dodge 
County,  98  U.  S.  541. 

Alabama.  —  Prichard  v.  Sweeney,  109  Ala. 
657;  Welch  v.  Marion,  48  Ala.  291;  Ruther- 
ford v.  Mclver,  21  Ala.  750;  Cahaba  v.  Bur- 
nett, 34  Ala.  405. 

Arkansas.  —  Vick  v.  Shinn,  49  Ark.  70,  4 
Am.  St.  Rep.  26;  Shirey  v.  Beard,  ti  Ark.  621. 

California.  —  Brumagim  v.  Tillinghast,  18 
Cal.  265,  79  Am.  Dec.  176;  Garrison  v.  Tilling- 
hast, 18  Cal.  404;  Phelan  v.  San  Francisco,  120 
Cal.  5. 

Indiana.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Stewart,  95  Ind.  588. 

Kansas.  —  Wabaunsee  County  v.  Walker,  8 
Kan.  431. 

Massachusetts.  —  Benson  v.  Monroe,  7  Cush. 
(Mass.)  125,  54  Am.  Dec.  716;  Regan  v.  Bald- 
win, 126  Mass.  485,  30  Am.  Rep.  689;  Cook  v. 
Boston,  9  Allen  (Mass.)  393. 

North  Carolina.  —  Devereux  v.  Rochester 
German  Ins.  Co.,  98  N.  Car.  6. 

Pennsylvania.  —  Harvey  v.  Girard  Nat. 
Bank,  119  Pa.  St.  212;  De  La  Cuesta  v.  Insur- 
ance Co.  of  North  America,  136  Pa.  St.  62. 

4.  For  What  Purpose  Protest  Considered.  —  Vick 
v.  Shinn,  49  Ark.  70,  4  Am.  St.  Rep.  26;  Shirey 
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Effect  of  Apprehension  of  Judicial  Proceedings.  —  To  take  the  Case  out  of  the  rule,  a 

mere  apprehension  of  judicial  proceedings  for  the  recovery  of  the  money  is 
not  sufficient ;  such  apprehension  will  not  prevent  the  payment  from  being 
regarded  as  voluntary.1  No  one  can  be  heard  to  say  that  he  had  the  right  of 
the  law  with  him,  but  feared  that  his  adversary  would  carry  him  into  court, 
and  that,  being  thereby  deprived  of  his  free  will,  he  yielded  to  the  wrong,  and 
the  courts  must  assist  him  to  a  reclamation.2  The  party  paying  the  money 
has  an  opportunity  in  the  first  instance  to  test  the  claim  at  law,  and  it  is  his 
duty  to  do  so,  if  he  considers  it  unfounded.  He  has,  or  may  have,  a  day  in 
court.  He  may  plead  and  make  proof  that  the  claim  on  him  is  such  as  he  is 
not  bound  to  pay.3  So  it  seems  no  apprehension  of  criminal  prosecution  for 
nonpayment  will  take  the  case  out  of  the  rule.4 

b.  Money  Paid  for  Another  Without  Request.  —  Where  one  pays 
money  in  the  extinguishment  of  another's  debt  without  his  request,  he 
cannot  recover  it  back;  in  such  case  the  law  raises  no  implied  promise  to 
repay  it.5 

5.  Money  Paid  under  Duress.  —  In  case  the  payment  of  money  is  procured 
through  duress,  either  of  person  or  of  property,  it  may  be  recovered  back. 
The  law  raises  an  implied  promise  to  refund  under  these  circumstances.6 
A  protest,  however,  is  usually  necessary  in  order  to  entitle  the  party  making 
the  payment  to  reclaim  it  ' 


v.  Beard,  62  Ark.  621;  Elliott  v.  Swartvvout,  10 
Pet.  (U.  S.)  137. 

1.  Payment  Voluntary  though  Made  in  Appre- 
hension of  Judicial  Proceedings.  —  Brown  v. 
M'Kinally,  I  Esp.  279;  Cahaba  v.  Burnett,  34 
Ala.  400;  Ligonier  v.  Ackerman,  46  Ind.  552, 
15  Am.  Rep.  323;  Muscatine  v.  Keokuk  North- 
ern Line  Packet  Co.,  45  Iowa  185;  Matthews  v. 
Smith,  67  N.  Car.  374 

2.  Cahaba  v.  Burnett,  34  Ala.  400;  Ligonier 
v.  Ackerman,  46  Ind.  562,  15  Am.  Rep.  323. 

3.  Should  Contest  Claim.  —  Cahaba  v.  Burnett, 
34  Ala.  405;  Benson  v.  Monroe,  7  Cush. 
(Mass.)  125,  54  Am.  Dec.  716. 

"  Having  chosen  to  make  terms  with  his 
creditors  instead  of  pressing  his  rights  when 
there  was  nothing  to  prevent  him  from  so 
doing,  he  could  not  afterwards  change  position 
and  complain  that  the  terms  were  forced  upon 
him."  Vick  v.  Shinn,  49  Ark.  70,  4  Am.  St. 
Rep.  26,  quoted \n  Shircyz>.  Beard,  62  Ark.  626. 

4.  Fear  of  Criminal  Prosecution  for  Nonpayment. 

—  Cahaba  v.  Burnett.  34  Ala.  400. 
Liability  to  a  Fine  and  Imprisonment  tinder  an 

ordinance  imposing  a  license  tax,  for  nonpay- 
ment thereof,  docs  not  render  a  payment  invol- 
untary.   Cahaba  v.  Burnett,  34  Ala.  400. 

5.  Money  Paid  for  Another  Without  Request.  — 
King  v.  Riddle,  7  Cranch  (U.  S.)  168;  Weak- 
ley v.  Brahan,  2  Stew.  (Ala.)  500;  Stephens  v. 
Brodnax,  5  Ala.  258;  Kenan  v.  Holloway,  16 
Ala.  53,  50  Am.  Dec.  162;  Bailey  v.  Gibbs,  9 
Mo.  45;  Schmidt  v.  Smith,  57  Mo.  135;  Beach 
p.  Vandcnburgh,  10  Johns.  (NT.  Y.)  361;  Over- 
seers of  Poor  v.  Overseers  of  Poor,  14  Johns. 
(N.  Y.)  87;  Osborn  v.  Cunningham,  4  Dev.  & 
B.  L.  (20  N.  Car.)  423;  Turner  v.  Patridge,  3 
P.  8i  W.  (Pa.)  172. 

Illustrations  —  Unauthorized  Paymont  of  Tax. 

—  Where  a  collector  of  taxes  voluntarily  pays 
the  amount  of  the  defendant's  tax  to  the  treas- 
ury without  request  or  subsequent  promise  to 
repay,  no  action  is  maintainable.  Beach  v. 
Vandcnburgh,  to  Johns.  (N.  Y.)  361. 

Unauthorized  Improvements.  —  A  grandfather 


devised  to  his  grandsons  a  tract  of  land  which, 
by  his  will,  he  directed  should  be  patented, 
and  the  price  thereof  paid  out  of  the  estate;  an 
uncle  of  the  devisees  obtained  the  patent  and 
paid  for  it,  and  brought  an  action  against  the 
executors  of  the  grandfather's  estate  to  recover 
it  back.  It  was  held  that  it  was  a  voluntary 
payment  by  him,  which  gave  no  right  of 
action.  Turner  v.  Patridge,  3  P.  &  W.  (Pa.) 
172. 

Threat  of  Distress  of  Goods.  —  The  threat  of  a 
distress  for  rent  is  no  duress,  because  the  party 
may  replevin  the  goods  distrained  and  try  the 
question  of  liability  at  la  w.  Knibbs  v.  Hall,  I 
Esp.  84. 

6.  Money  Paid  under  Duress.  —  De  Cadav-al  v. 
Collins,  4  Ad.  &  El.  858,  31  E.  C.  L.  206; 
Sanderson  v.  Gairdner,  14  U.  C.  C.  P.  330;  De 
Bow's  Case,  11  Ct.  CI.  672;  Arnold  v.  Georgia 
R.,  etc.,  Co.,  50  Ga.  304;  Spaids  v.  Barrett,  57 
111.  289,  II  Am.  Rep.  10;  Chandler  v.  Sanger. 
114  Mass.  364,  19  Am.  Rep.  367;  Nickodemus 
v.  East  Saginaw,  25  Mich.  456:  Adams  v. 
Reeves,  68  N.  Car.  134,  12  Am.  Rep.  627; 
Tenbrook  v.  Philadelphia,  7  Phila.  (Pa.)  105; 
Ruggles  v.  Fond  du  Lac,  53  Wis.  436;  Deck- 
man  v.  Swartz,  64  Wis.  48. 

For  what  constitutes  duress,  see  supra,  this 
section,  Voluntary  Payments  —  Monty  Paid  on 
Illegal  Demands.  For  more  extended  treat- 
ment of  the  subject  of  money  paid  under 
duress,  see  the  titles  Duress,  vol.  10,  p.  320; 
Taxation,  etc. 

7.  Necessity  for  Protest.  —  Ligonier  v.  Acker- 
man, 46  Ind.  552,  15  Am.  Pep.  323;  White's 
Case,  1 1  Ct.  CI.  578. 

Illustrations.  —  One  who  has  been  induced 
by  duress  of  imprisonment,  on  a  false  charge, 
tc  procure  his  friend  to  give  notes  to  the  prose- 
cutor for  a  specified  sum  to  secure  his  release, 
he  giving  security  to  his  friend  for  the 
amount,  may  recover  back  from  the  prose- 
cutor the  amount  paid  by  his  friend  on  such 
notes.  So  a  payment  of  taxes  under  protest 
to  an  officer  having  a  warrant  for  their  collcc- 
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6.  Money  Paid  by  Mistake  —  a.  Mistake  of  Law  —  (i)  Statement  of  Rule 
and  :>  rations  on  Which  It  Is  Based.  —  Although  a  few  of  the  earlier 

rlish  decisions  1  and  some  decisions  in  the  United  States  maintain  a  contrary 
doctrine, a  the  settled  weight  of  authority  is  that  money  voluntarily  paid  in 
ignorance  of  law,  without  fraud  or  imposition  and  with  knowledge  of  all  the 
facts,  cannot  be  recovered  back,  either  at  law  or  in  equity.3    In  the  leading 


tion  and  threatening  to  collect  by  levy  and 
sale  of  property  is  a  compulsory  payment,  and 
the  amount  may  be  recovered  back.  Ruggles 
v  Fond  du  Lac,  53  Wis.  436. 

1.  Rule  that  Money  Paid  under  Mistake  of  Law 
May  Be  Recoverable  —  English  Decisions.  — 
Lansdowne  v.  Lansdovvne,  2  Jac.  &  W.  205; 
Hewer  v.  Bartholomew,  Cro.  Eliz.  614;  Bing- 
ham v.  Bingham,  I  Ves.  126;  Farmer  v.  Arun- 
del, 2  VV.  Bl.  824;  Bize  v.  Dickason,  1  T.  R. 
285. 

2.  American  Decisions.  —  Mansfield  v.  Lynch, 
59  Conn.  320;  Northrop  v.  Graves,  19  Conn. 
554,  50  Am.  Dec.  264;  Stedwell  v.  Anderson, 
21  Conn.  139;  Cobb  v.  Charter,  32  Conn.  358, 
87  Am.  Dec.  178;  Culbreath  v.  Culbreath,  7 
Ga.  64,  50  Am.  Dec.  375;  Ray  v.  State  Bank, 
3  B.  Mon.  (Ky.)  510,  39  Am.  Dec.  479;  Under- 
wood v.  Brockman,  4  Dana  (Ky.)  309,  29  Am. 
Dec.  407. 

Conditions  under  Which  Money  May  Be  Recov- 
ered under  This  Rule. —  Where  the  rule  laid 
down  by  the  minority  of  decisions  obtains,  the 
conditions  under  which  a  party  may  recover 
back  money  which  he  has  paid  under  a  mis- 
take, either  of  law  or  of  fact,  are:  (1)  that 
the  money  must  have  been  paid  by  one  under 
a  mistake  of  his  rights  and  his  duty,  and  be 
such  as  he  was  under  no  legal  or  moral  obli- 
gation to  pay;  and  (2)  that  the  receiver  of  the 
money  must  have  no  right  in  good  conscience 
to  retain  it.  Mansfield  v.  Lynch,  59  Conn. 
320. 

3.  Rule  that  Money  Paid  under  Mistake  of  Law 
Is  Not  Recoverable  —  England.  —  Bilbie  v.  Lum- 
ley,  2  East  469;  Stevens  v.  Lynch,  12  East  38; 
Lowry  v.  Bourdieu,  2  Dougl.  468;  Brisbane  v. 
Dacres,  5  Taunt.  144,  1  E.  C.  L.  43;  Knibbs  v. 
Hall,  1  Esp.  84;  Gomery  v.  Bond,  3  M.  &  S. 
378;  Piatt  v.  Bromage,  24  L.  J.  Exch.  63; 
Bramston  v.  Robins,  4  Bing.  n,  13  E.  C.  L. 
323;  Naylor  v.  Winch,  1  Sim.  &  St.  555. 

Canada.  —  Baldwin  v.  Kingstone,  16  Ont. 
341;  Rogers  v.  Ingham,  3  Ch.  D.  357. 

United  States.  —  Milwaukee,  etc.,  R.  Co.  v. 
Soutter,  13  Wall.  (U.  S.)  517;  Elliott  z.  Swart- 
wout.  io  Pet.  (U.  S.)  137;  U.  S.  Bank  v. 
Daniel,  12  Pet.  (U.  S.)  33;  Waples  v.  U.  S.,  no 
U.  S.  630. 

Alabama.  — Jones  v.  Watkins,  1  Stew.  (Ala.) 
81;  Cahaba  v.  Burnett,  34  Ala.  400;  Alabama 
University  v.  Keller,  1  Ala.  406;  Beene  v. 
Collenberger,  38  Ala.  647. 

Arkansas,  —  Rector  v.  Collins,  46  Ark.  167, 
55  Am.  Rep.  571. 

California.  —  Bucknall  v.  Story,  46  Cal.  589, 
13  Am.  Rep.  220. 

Colorado.  —  Richardson  v.  Denver,  17  Colo. 
398- 

Florida. — Jefferson  County  v.  Hawkins,  23 
Fla.  223. 

Georgia.  —  White  v.  Rowland,  67  Ga.  546,  44 
Am.  Rep.  731;  Bohler  v.  Verdery,  92  Ga.  715. 
Illinois.  —  Fowler  v.  Black,  136  111.  363. 


Indiana.  —  Snelson  v.  State,  16  Ind.  31; 
Patterson  v.  Cox,  25  Ind.  261. 

loiva.  —  Painter  v.  Polk  County,  81  Iowa 
242,  25  Am.  St.  Rep.  489. 

Maine.  —  Norton  v.  Marden,  15  Me.  45,  32 
Am.  Dec.  132;  Livermore  v.  Peru,  55  Me.  469. 

Maryland.  —  Sch  warzenbach  v.  Odorless 
Excavating  Apparatus  Co.,  65  Md.  34,  57  Am. 
Rep.  301. 

Massachusetts.  —  Wilde  v.  Baker,  14  Allen 
(Mass.)  349. 

Minnesota.  —  Erkens  v.  Nicolin,  39  Minn. 
461. 

Missouri.  —  Mutual  Sav.  Inst.  v.  Enslin,  46- 
Mo.  200. 

New  Hampshire.  —  Ladd  v.  Kenney,  2  N.  H. 
340,  9  Am.  Dec.  77;  Pinkham  v.  Gear,  3  N.  H. 
484;  Peterborough  v.  Lancaster,  14  N.  H.  382. 

New  Jersey.  —  Camden  v.  Green,  54  N.  J.  L. 
59J,  33  Am.  St.  Rep.  686. 

New  York.  —  Clarke  v.  Dutcher,  9  Cow.  (N. 
Y.)  674;  Doll  v.  Earle,  65  Barb.  (N.  Y.)  298; 
Shotwell  v.  Murray,  1  Johns.  Ch.  (N.  Y.)  512; 
Lyon  v.  Richmond,  2  Johns.  Ch.  (N.  Y.)  60; 
Champlin  v.  Laytin,  18  Wend.  (N.  Y.)  407,  31 
Am.  Dec.  382;  Onondaga  v.  Briggs,  2  Den.  (N. 
Y.)  26;  Mowatt  v.  Wright,  1  Wend.  (N.  Y.) 
355,  19  Am.  Dec.  508. 

Ohio.  —  Valley  R.  Co.  v.  Lake  Erie  Iron  Co., 
46  Ohio  St.  44. 

Oregon. — Johnson  v.  McGinness,  1  Oregon 
293- 

Pennsylvania.  —  Workingmen's  Bldg.,  etc.. 
Assoc.  v.  Roumfort,  98  Pa.  St.  85;  Gould  v. 
McFall,  118  Pa.  St.  455,  4  Am.  St.  Rep.  606; 
Diechman  v.  Northampton  Bank,  I  Rawle 
(Pa.)  54;  Westfield  v.  Dill,  12  Pa.  Co.  Ct.  30; 
Peters  v.  Florence,  38  Pa.  St.  194;  Real  Estate 
Sav.  Inst.  v.  Linder,  74  Pa.  St.  371;  Natcher  v. 
Natcher,  47  Pa.  St.  496;  Espy  v.  Allison,  9 
Watts  (Pa.)  462;  Boas  v.  Updegrove,  5  Pa.  St. 
516,  47  Am.  Dec.  425;  During's  Appeal,  13  Pa. 
St.  224;  Deysher  v.  Triebel,  64  Pa.  St.  383. 

South  Carolina.  —  Robinson  v.  Charleston,  2 
Rich.  L.  (S.  Car.)  317,  45  Am.  Dec.  739;  James 
v.  Cavit,  2  Brev.  (S.  Car.)  174. 

South  Dakota.  —  Evans  v.  Hughes  County, 
3  S.  Dak.  244. 

Tennessee.  —  Hubbard  v.  Martin,  8  Yerg. 
(Tenn.)  498. 

Texas.  —  Galveston  County  v.  Gorham,  49 
Tex.  279. 

West  Virginia.  —  Haigh  v.  U.  S.  Building, 
etc.,  Assoc.,  19  W.  Va.  810;  West  Virginia 
Transp.  Co.  v.  Sweetzer,  25  W.  Va.  434. 

Wisconsin.  —  Birkhauser  v.  Schmitt,  45  Wis. 
316,  30  Am.  Rep.  740. 

Illustrations.  —  A  contract  written  as  the  par- 
ties intended  it  to  be  written  cannot  be  re- 
formed for  their  mistake  as  to  its  legal  effect. 
Rector  v.  Collins,  46  Ark.  167,  55  Am.  Rep. 
571;  Hunt  v.  Rhodes,  I  Pet.  (U.  S.)  1. 

Where  two    parties  claim  the  same  land 
under  a  will,  and  with  a  knowledge  of  all  the 
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case  on  this  subject  it  was  said:  "  Every  man  must  be  taken  to  be  cognizant 
of  the  law ;  otherwise  there  is  no  saying  to  what  extent  the  excuse  of  igno- 
rance might  not  be  carried."  1 

(2)  Exceptions  to  Rule.  —  Whatever  exceptions  there  may  be  to  the  rule 
will  be  found  to  be  few  in  number,  and  to  have  something  peculiar  in  their 
character,  and  to  involve  other  elements  of  decision.2 

Total  Failure  of  Consideration.  —  An  exception  to  the  general  rule  stated  occurs 
in  case 'of  a  total  failure  or  want  of  consideration.  Under  these  circumstances 
it  is  immaterial  whether  the  mistake  be  one  of  law  or  of  fact.3 

Fraud.  —  So  relief  may  be  and  often  has  been  decreed  in  cases  of  mistake  in 
law  induced  by  the  fraud  or  circumvention  of  the  party  profiting  thereby.4 

Mistake  as  to  Foreign  Law.  —  And  money  paid  under  a  mistake  as  to  a  foreign 
law  can  be  recovered  back,  for  the  reason  that  it  is  considered  a  mistake  of 
fact.5  It  is  not  the  duty  of  a  party  to  know  the  laws  of  a  state  other  than 
that  in  which  he  lives,  nor  does  ignorance  of  them  imply  negligence.6 

b.  Mistake  of  Fact  —  (1)  In  Ge?ieral.  —  Where  money  has  been  paid 
under  a  mistake  as  to  a  material  fact,  to  one  not  entitled  thereto,  and  who 
cannot  in  good  conscience  receive  and  retain  it,  the  law  raises  an  implied 
promise  on  his  part  to  refund  it,  and  an  action  will  lie  to  recover  it  back.7 


facts,  and  without  any  fraud  or  imposition, 
collect  and  voluntarily  divide  the  rents  and 
profits,  neither  can  subsequently  recover  from 
the  other  the  rents  thus  voluntarily  paid  or 
allowed  to  be  paid.  Whiter.  Rowland,  67  Ga. 
546,  44  Am.  Rep.  731. 

A  party  in  ignorance  of  the  law  that  dis- 
tances must  yield  to  natural  boundaries  called 
for  in  a  deed  paid  money  for  a  quitclaim  deed 
of  property  which  under  ihis  rule  already  be- 
longed to  him.  It  was  held  that  the  money 
could  not  be  recovered  back.  Erkens  v. 
Nicolin,  39  Minn.  461. 

1.  Leading  Case  on  Money  Paid  by  Mistake.  — 
Bilbie  v.  Lumley,  2  East  469. 

The  Maxim  that  Every  Man  Is  Supposed  to  Know 
the  Law  means  more  than  that  he  is  supposed 
to  know  the  letter  of  the  law.  It  charges  him 
with  a  knowledge  of  his  legal  rights,  whether 
dependent  upon  the  constitution,  the  statutes, 
or  the  decisions  of  courts.  Evans  ?/.  Hughes 
County,  3  S.  Dak.  244. 

2.  See  U.  S.  Bank  v.  Daniel,  12  Pet.  (U. 
S.)  33- 

3.  Failure  of  Consideration.  —  Champlin  v. 
Laytin,  6  Paige  (N.  Y.)  189. 

4.  Mistake  Caused  by  Fraud  of  Other  Party.  — 

Jones  v.  VVatkins,  I  Stew.  (Ala.)  98. 

5.  Mistake  as  to  Foreign  Law. —  Norton  v. 
Marden,  15  Me.  46,  32  Am.  Dec.  132;  Sawyer 
v.  Hammatt,  15  Mc.  43;  Haven  v.  Foster,  9 
Pick.  (Mass.)  112,  19  Am.  Dec.  353;  Bentley 
v.  Whittemore,  18  N.J.  Eq.  366;  Vinal  v.  Con- 
tinental Constr.,  etc.,  Co.,  53  Hun  (N.  Y.)  247; 
King  j'.Doolittle,  1  Head  (Tenn.)  77. 

6.  Haven  v.  Foster,  9  Pick.  (Mass.)  128,  19 
Am.  Dec.  25;. 

Ignorance  of  Domestic  Law  by  Foreigner.  — 
A  person  who  discounts  commercial  paper  in 
Ohio  which  was  issued  in  New  York  and  was 
void  under  the  laws  of  the  latter  state,  because 
of  illegality,  is  entitled  to  recover  money  paid 
thereon  although  he  cannot  recover  on  the 
paper  itself.  Chillicothc  Bank  v.  Dodge,  8 
Barb.  (N.  Y.)  2^3. 

7.  Right  to  Rocover  Money  Paid  undor  Mistake 
of  Fact  —  England.  —  Lucas  v.  Worswick,  I  M. 

1 


&  Rob.  293;  Gurney  v.  Womersley,  4  El.  &  Bl. 
133,  82  E.  C.  L.  133;  Farmer  v.  Arundel,  2  W. 
Bl.  824;  Devaux  v.  Connolly,  8  C.  B.  640,  65 
E.  C.  L.  640;  Gompertz  v.  Bartlett,  2  El.  &  Bl. 
849,  75  E.  C.  L.  849:  Bize  v.  Dickason,  1  T.  R. 
286;  Goodall  v.  Dolley,  1  T.  R.  712;  Williams 
v.  Bartholomew,  1  B.  &  P.  326;  Hern  v.  Nich- 
ols, 1  Salk.  289;  Cox  v.  Prentice,  3  M.  &  S.  344; 
Feise  v.  Parkinson,  4  Taunt.  640;  Milnes  v. 
Duncan,  6  B.  &  C.  671,  13  E.  C.  L.  293;  Greg- 
ory v.  Pilkington,  39  Eng.  L.  &  Eq.  316;  Mar- 
tin v.  Sitwell,  1  Show.  156;  Bank  of  England 
v.  Tomkins,  6  Jur.  347. 

Canada.  —  Perry  v.  Newcastle  Dist.  Mut.  F. 
Ins.  Co.,  8  U.  C.  Q.  B.  363;  Colonial  Bank  v. 
Exchange  Bank,  17  Nova  Scotia  215. 

United  States.  —  Espy  v.  Cincinnati  First 
Nat.  Bank,  18  Wall.  (U.  S.)  604;  McElrath's 
Case,  12  Ct.  CI.  201;  Omaha  First  Nat.  Bank  v. 
Mastin  Bank,  2  McCrary  (U.  S.)  43?. 

Alabama.  —  Rutherford  v.  Mclvor,  21  Ala. 
757;  Kenan  v.  Holloway,  16  Ala.  53,  50  Am. 
Dec.  162;  Wilson  v.  Sergeant,  12  Ala.  778; 
Sellers  v.  Smith,  11  Ala.  264;  Walker  v.  Mock, 
39  Ala.  568. 

Connecticut.  —  Northrop  v.  Graves,  19  Conn. 
548,  50  Am.  Dec.  264;  Newell  v.  Smith,  53 
Conn.  72;  Eagle  Bank  v.  Smith,  5  Conn.  71,  13 
Am.  Dec.  37;  East-Haddam  Bank  v.  Scovil, 
12  Conn.  310. 

Delaware.  —  Griffith  v.  Johnson,  2  Harr. 
(Del.)  177. 

Illinois.  —  McLean  County  Bank  v.  Mitch- 
ell, 88  111.  52. 

Indiana.  —  Worley  v.  Moore,  97  Ind.  15. 

Iowa.  —  Diamond  v.  Jones,  76  Iowa  422; 
Cook  v.  Chicago,  etc.,  R.  Co.,  81  Iowa  551,  25 
Am.  St.  Rep.  512;  Baldwin  7'.  Foss,  71  Iowa 
389;  Murphy  v.  Crjif?hton,  45  Iowa  179;  Mus- 
catine v.  Keokuk  Northern  Line  Packet  Co., 
45  Iowa  85. 

Kansas, —  Frakcr  v.  Little,  24  Kan.  598,  36 
Am.  Rep.  262. 

Kentucky.  —  Mercer  7'.  Clark,  3  Bibb  (Ky.) 
224. 

Louisiana.  —  Fellows  v.  Frclson,  6  La.  Ann. 
478;  Major  v.  Tardos,  14  La.  Ann.  10. 
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The  right  of  recovery  proceeds  upon 
money  which  lie  was  under  no  oblig 

Maine.  —  Livermore  y.  Peru,  55  Me.  469; 
Goodspeed  v.  Fuller,  46  Me.  141,  71  Am.  Dec. 
572;  Norton  v.  Marden,  15  Me.  45,  32  Am. 
Dec.  132;  Starbird  v.  Curtis,  43  Me.  352; 
Sheridan  v.  Carpenter,  61  Me.  83;  Piscataquis 
County  v.  Kingsbury,  73  Me.  326. 

Maryland.  —  Lammot  v.  Bowly,  6  Har.  &  J. 
(Md.)  500;  Kearney  v.  Sasc'er,  37  Md.  280. 

Massachusetts.  —  Garland  v.  Salem  Bank,  9 
Mass.  408,  6  Am.  Dec.  86;  Haven  v.  Foster,  9 
Pick.  (Mass.)  112,  19  Am.  Dec.  353;  Union 
Bank  v.  U.  S.  Bank,  3  Mass.  74;  Pearson  v. 
Lord,  6  Mass.  81;  Stuart  v.  Sears,  119  Mass. 
143- 

Michigan.  —  Lane  v.  Pere  Marquette  Boom 
Co.,  62  Mich.  63. 

Missouri.  —  Chase  v.  Willman  Mercantile 
Co.,  63  Mo.  App.  482;  Ashley  v.  Jennings,  48 
Mo.  App.  142;  Davis  v.  Krum,  12  Mo.  App. 
279;  McDonald  v.  Lynch,  59  Mo.  350. 

Nebraska.  —  Manzy  Hardy,  13  Neb.  36; 
Billings  v.  McCoy,  5  Neb.  187. 

Nexv  Jersey.  —  Wood  v.  Sheldon,  42  N.  J.  L. 
421,  36  Am.  Rep.  523. 

New  York.  —  Franklin  Bank  v.  Raymond,  3 
Wend.  (N.  Y.)  69;  Burr  Veeder,  3  Wend. 
(N.  Y.)  412;  Wheadon  v.  Olds,  20  Wend.  (N. 
Y.)  174;  Mayer  v.  New  York,  63  N.  Y.  455; 
Canal  Bank  v.  Albany  Bank,  1  Hill  (N.  Y.) 
287;  Bank  of  Commerce  v.  Union  Bank,  3  N. 
Y.  230;  Adams  v.  Cole,  I  Daly  (N.  Y.)  147; 
Duncan  v.  Berlin,  (Ct.  App.)  11  Abb.  Pr.  N. 
S.  (NT.  Y.)  116;  Murphy  v.  Ball,  38  Barb.  (N. 
Y.)  262;  Waite  v.  Leggett,  8  Cow.  (N.  Y.)  195, 
18  Am.  Dec.  441;  Durkin  v.  Cranston,  7  Johns. 
(N.  Y.)  442;  Watson  v.  Cabot  Bank,  5  Sandf. 
(N.  Y.)  423;  Merchants'  Bank  v.  M'Intyre,  2 
Sandf.  (N.  Y.)  431;  Crain  v.  Col  well,  8  Johns. 
(N.  Y.)  384;  Onondaga  v.  Briggs,  2  Den.  (N. 
Y.)  26;  Holtz  v.  Schmidt,  59  N.  Y.  253;  Martin 
v.  McCormick,  8  N.  Y.  331. 

North  Carolina.  —  Brummitt  v.  McGuire, 
107  N.  Car.  351. 

Pennsyhania.  —  Donaldson  v.  Means,  4 
Dall.  (Pa.)  109;  Ege  v.  Koonlz,  3  Pa.  St.  109; 
D'Utricht  v.  Melchor,  1  Dall.  (Pa.)  428;  Dur- 
don  v.  Gaskill,  2  Yeates  (Pa.)  268;  Ritchie  v. 
Summers,  3  Yeates  (Pa.)  531;  Thomas  v. 
Brady,  10  Pa.  St.  164;  Hoover  v.  Senseman, 
(Pa.  1886)  3  Cent.  Rep.  540;  Wilson's  Estate, 
18  Phila.  (Pa.)  56,  43  Leg.  Int.  (Pa.)  140; 
Clapp  v.  Pinegrove  Tp.,  138  Pa.  St.  35;  Can- 
nell  v.  Smith,  142  Pa.  St.  25;  McKibben  v. 
Doyle,  173  Pa.  St.  579,  51  Am.  St.  Rep.  785; 
Tyboul  v.  Thompson,  2  Browne  (Pa.)  27; 
Ward  v.  McCue,  31  Pittsb.  Leg.  J.  (Pa.)  160. 

Rhode  Island.  —  Hazard  v.  Franklin  Mut.  F. 
Ins.  Co.,  7  R.  I.  429. 

South  Carolina.  — Ashe  v.  Livingston,  2  Bay 
(S.  Car.)  80;  Glenn  v.  Shannon,  12  S.  Car.  570; 
Ash  v.  Ash,  1  Bay  (S.  Car.)  304. 

Tennessee.  —  Dickins  v.  Jones,  6  Yerg. 
(Tenn.)  483,  27  Am.  Dec.  488;  Frazier  v. 
Tubb,  2  Heisk.  (Tenn.)  662;  Metcalf  v.  Den- 
son,  4  Baxt.  (Tenn.)  565. 

Texas.  —  Gilliam    .  Alford,  69  Tex.  267. 

Vermont.  —  Hathaway  v.  Hagan,  59  Vt.  75; 
Noyes  v.  Parker,  64  Vt.  379. 

Virginia.  —  Citizens'  Nat.  Bank  v.  Manoni, 
76  Va.  802. 


the  theory  that  the  plaintiff  has  paid 
ition  to  pay,  and  which  the  party  to 

Illustrations  of  Rule  —  Mistake  in  Computing 
Interest.  —  A  mistake  in  computing  interest  is 
a  mistake  of  fact  for  which  money  may  usu- 
ally be  recovered.  Major  v.  Tardos,  14  La. 
Ann.  10;  Boon  v.  Miller,  16  Mo.  457;  Worley 
v.  Moore,  97  Ind.  15. 

Overpayments.  —  The  rule  also  finds  frequent 
application  in  the  case  of  overpayments  by  mis- 
take. Thus,  where  a  depositor  gives  a  check 
on  his  bank  and  his  account  is  thereby  over- 
drawn, a  promise  to  pay  the  bank,  if  it  honors 
the  check,  is  implied.  Thomas  v.  Interna- 
tional Bank,  46  111.  App.  461. 

And  where  a  person  by  mistake  overpays 
another  he  may  recover  the  excess,  notwith- 
standing he  may  have  given  a  receipt.  Stem- 
pel  z-. Thomas,  89  111.  147. 

It  has  also  been  said  that  if  a  creditor  holds 
different  securities  for  the  same  debt,  and  col- 
lects from  them  more  than  the  amount  of  the 
debt  secured,  with  no  obligation  to  repay  such 
excess,  an  action  may  be  maintained  against 
him  therefor.    Diamond  v.  Jones,  76  Iowa  422. 

For  other  instances  of  overpayment  which 
may  be  recovered,  see  Cook  v.  Chicago,  etc., 
R.  Co.,  81  Iowa  551,  25  Am.  St.  Rep.  512; 
Rogers  v.  Weaver,  5  Ohio  536. 

Money  Belonging  to  One  Paid  to  Another.  — 
Where  a  common  agent  of  two  parties  by  mis- 
take pays  the  money  of  one  to  the  other,  the 
former  may  maintain  an  action  against  the 
latter,  and  no  privily  of  contract  between 
the  parties  is  necessary.  Chase  v.  Willman 
Mercantile  Co.,  63  Mo.  App.  482. 

Surrender  of  Note.  —  If  an  indorsee  of  a  note 
gives  it  up  on  a  mistaken  belief  that  it  has 
been  paid,  he  may,  on  proof  of  these  facts, 
recover  against  the  maker  on  the  common 
money  counts.  Eagle  Bank  v.  Smith,  5  Conn. 
75,  13  Am.  Dec.  37. 

Money  Paid  by  Agents  in  Excess  of  Authority. 
—  Money  paid  by  the  agents  of  the  govern- 
ment in  excess  of  their  authority  may  be  re- 
covered back  by  the  government.  U.  S.  v. 
City  Bank,  6  McLean  (U.  S.)  130 

Motley  Paid  to  Officer  under  a  Mistake.  — 
A  government  officer  to  whom  money  to  which 
he  is  not  entitled  has  been  paid,  through  a 
mistake  of  the  accounting  officers,  may  be 
compelled  to  refund  it.  McElrath's  Case,  12 
Ct.  CI.  201. 

Money  Paid  under  Mistake  as  to  Title  of 
Premises.  —  Where  money  was  so  paid,  it  was 
held  that  an  action  would  lie  to  -recover  the 
rents  and  profits  from  the  person  who  supposed 
that  he  had  the  right  to  receive  them.  Shaw 
v.  Mussey,  48  Me.  247. 

What  Is  a  Mistake  of  Fact.  —  A  mistake  of 
fact  takes  place  either  in  some  fact  which 
really  exists  and  is  unknown,  or  in  some  fact 
which  is  supposed  to  exist  but  really  does  not 
exist.  Mowatt  v.  Wright,  1  Wend.  (N.  Y.) 
360,  19  Am.  Dec.  508;  Wheadon  v.  Olds,  20 
Wend.  (N.  Y.)  176;  Hurd  v.  Hall,  12  Wis. 
1 12. 

Mistake  Must  Relate  to  Demand  Itself.  —  To 

entitle  a  party  to  recover  back  money  paid  on 
the  ground  of  mistake  of  fact,  the  mistake 
must  relate  to  the  demand  itself.  An  omis- 
sion, through  mistake,  to  insist  upon  a  set-off 
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whom  it  was  paid  has  no  right  either  to  receive  or  to  retain,1  and  although 
the  form  of  the  action  to  recover  money  so  paid  is  one  of  contract,  the  reasons 
which  permit  its  recovery  are  purely  equitable  in  their  nature. 

(2)  Necessity  of  Belief  that  Money  Is  Due.  —  To  entitle  one  to  recover 
money  on  the  ground  that  it  has  been  paid  under  a  mistake,  it  is  necessary 
that  the  payment  shall  have  been  made  under  the  belief  that  the  money  was 
due.  If  the  party  did  not  believe  at  the  time  of  the  payment  that  he  owed 
the  money  he  cannot  recover  it.2  Yet  a  recovery  cannot  be  resisted  on  the 
ground  that  at  the  time  of  the  payment  the  plaintiff  may  have  entertained 
and  expressed  a  vague  belief,  resting  on  no  evidence  and  amounting  to  noth- 
ing like  conviction  or  moral  certainty,  that  a  fact  existed  which  would  exempt 
him  from  payment.3 

(3)  Mistake  Must  Be  as  to  Material  Fact.  —  A  mistake,  when  the  founda- 
tion of  the  action,  must  be  a  material  one.  A  payment  under  the  influence 
of  a  mistake  concerning  a  fact  which,  even  if  it  were  as  it  is  supposed  to  be, 
would  create  no  legal  obligation,  but  would  merely  operate  as  an  inducement 
upon  the  mind  of  the  party  paying  the  money,  will  not  justify  a  recovery  as 
for  money  had  and  received.'* 

(4)  Necessity  of  Showing  Failure  of  Consideration.  —  It  is  also  necessary 
to  establish  a  failure  of  consideration,  or,  in  other  words,  that  the  plaintiff 
parted  with  his  money  without  receiving  an  equivalent  therefor;5  but  the 
mere  fact  that  the  plaintiff  is  mistaken  as  to  the  value  of  that  which  he 
receives  as  an  equivalent  does  not  amount  to  a  failure  of  consideration.6 

(5)  Necessity  of  Payment  in  Money  or  Its  Equivalent .  —  To  sustain  an 
action  for  money  paid  under  a  mistake  of  fact,  there  must  be  a  payment 
either  in  money  or  in  something  which  the  other  party  has  agreed  to  accept 
as  its  equivalent.7 

(6)  Retention  of  Money  Must  Be  Inequitable.  —  So  it  must  appear  that  it  is 
against  equity  and  good  conscience  for  the  other  party  to  retain  money  paid 
by  mistake.  Whenever  the  latter  may  retain  it  in  good  conscience  and  uses 
no  deceit  or  unfair  practice  in  obtaining  it,  the  action  for  money  had  and 
received  will  not  lie.8 

is  not  enough.  Franklin  Bank  v.  Raymond,  5.  Plaintiff  Hast  Show  Failure  of  Consideration. 
3  Wend.  (M.  Y.)  69.  —Taylor  v.  Hare,  I  B.  &  P.  N.  R.  260;  Ba- 

Burden  of  Proof.  —  The  burden  is  on  the  deau  v.  U.  S.,  130  U.  S.  439;  Illinois  Trust, 
plaintiff  to  show  by  clear  and  indubitable  evi-  elc,  Bank  v.  Felsenthal,  26  111.  App.  624; 
dence  that  he  made  the  payment  by  mistake.  Merchants'  Nat.  Bank  v.  National  Bank  of 
Ward  v.  McCue,  31  Piltsb.  Leg.  J.  (Pa.)  160.         Commonwealth,  139  Mass.  513. 

1.  Guild  v.  Baldridge,  2  Swan  (Tenn.)  295.  6.  Effect  of  Mistake  as  to  Value  of  Equivalent. 

2.  Plaintiff  Must  Believe  Money  Is  Due.  —  Na-  —  Harris  v.  Loyd,  5  M.  &  W.  432.  See  .also 
tional  L.  Ins.  Co.  v.  Jones,  I  Thomp.  &  C.  (N.      Lemans  v.  Wiley,  92  Ind.  436. 

Y.)  466,  affirmed  59  N.  Y.  619;  Windbicl  v.  7.  Payment  in  Money  or  Its  Equivalent  Neces- 
Carroll,  16  Hun  (N.  Y.)  101.  sary.  —  Standish  v.  Ross,  3  Exch.  527;  Lee  v. 

3.  Belief  Unsupported  by  Evidence  Does  Not  Mcrrctt,  8  Q.  B.  820,  55  E.  C.  L.  820;  Brun- 
Affect  Right.  —  Chatfield  v.  Paxton,  2  East  dage  v.  Port  Chester,  102  N.  Y.  494;  Hen- 
471,  noie  a;  Guild  v.  Baldridge,  2  Swan  dricks  v.  Goodrich,  15  Wis.  679.  See  also 
(Tenn.)  295.  National  Trust  Co.  v.  Gleason,  77  N.  Y.  400, 

4.  Mistake  Must  Be  Material.  —  Aiken  v.  33  Am.  Rep.  632;  dimming  v.  Hackley,  8 
Short,  1  H.  &  N.  210;  Langevin  v.  St.  Paul,  49  Johns.  (N.  Y.)  202;  Beardsley  v.  Root,  II 
Minn.  196;   Needles  ?>.  Burk,  81  Mo.  573,  51     Johns.  (N.  Y.)  464,  6  Am.  Dec.  386. 

Am.  Rep.  251.  See  also  Chambers  v.  Miller,  Credit  on  Account. — There  can  be  no  recov- 
13  C.  B.  N.  S.  125,  106  E.  C.  L.  125;  Lane  v.  ery  for  money  paid  under  a  mistake"  of  fact, 
Pcre  Marquette  Boom  Co.,  62  Mich.  63.  where  the  defendant  merely  received  a  credit 

"  If  a  simple  mistake  of  fact  which  creates  on  an  account  to  which  he  was  not  entitled, 
no  legal  liability,  and  which  is  wholly  discon-  Lcc  v.  Mcrrctt,  8  Q.  B.  820,  55  E.  C.  L.  820. 
nected  from  any  fraud,  induce  a  payment  of  8.  Retention  by  Payee  Must  Be  Against  Con- 
money  to  one  who  is  lawfully  entitled  to  com-  science  —  England.  —  Farmer  v.  Arundel,  2  W. 
pensation,  but  not  from  the  party  paying,  Bl.  824;  Munt  f.  Stokes,  4  T.  R.  561;  Piatt  v. 
while  there  may  be  a  moral  obligation  to  re-  Bromagc,  24  L.  J.  Exch.  63;  Moses  v.  Macfer- 
turn  the  money,  such  moral  obligation  cannot  lan,  2  Burr.  1005;  Aiken  v.  Short,  1  II.  &  N. 
be  made  the  basis  of  an  Implied  legal  obliga-  210. 

tion  which  will  sustain  an  action."  Needles  Connecticut.  —  Goddard  v.  Seymour,  30 
v.  Burk,  81  Mo.  573,  51  Am.  Rep.  251.  Conn.  394. 
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(7)  Necessity  of  Restoring  Payee  to  Original  Status.  —  The  rule  supported 
by  the  weight  of  authority  is  that  where  a  payment  is  made  under  a  mistake 
of  fact  as  to  which  both  parties  are  equally  innocent  or  equally  negligent,  as 
the  case  may  be,  a  recovery  should  not  be  allowed  if  the  parties  cannot  be 
placed  in  statu  quo,  or  if  the  repayment  will  throw  a  loss  on  the  payee.1 

(8)  When  Mutual  Mistake  Necessary.  —  Where  a  payment  is  made  in 
excess  of  the  amount  due  on  a  contract  and  the  mistake  is  not  mutual,  the 
excess  is  not  recoverable  in  an  action  for  money  had  and  received,  unless  the 
defendant  has  promised  to  repay  it.2  To  obtain  relief  he  must  go  into  equity 
and  show  such  facts  as  will  entitle  him  to  a  reformation  or  a  rescission  of  the 
contract,  and  that  in  the  event  of  such  rescission  or  reformation  he  will  be 
entitled  to  a  repayment  of  the  money.3 

(9)  Effect  of  Plaintiff's  Negligence  on  Right  of  Recovery  —  In  Ascertaining 
Facts.  —  On  this  question  the  decisions  are  very  conflicting.  There  are  numer- 
ous decisions  holding  that  where  money  is  paid  with  means  of  knowledge  of 
all  the  material  facts,  and  the  party  neglects  to  avail  himself  thereof,  he  can- 
not recover  money  paid  under  a  mistake  of  fact.  These  authorities  place 
knowledge  and  means  of  knowledge  on  the  same  footing.4     But  this  rule 


Kentucky.  —  Hubbard  v.  Hickman,  4  Bush 
(Ky.)  204. 

Missouri.  —  Foster  v.  Kirby,  31  Mo.  496. 

New  York.  —  New  York  v.  Erben,  10  Bosw. 
(N.  Y.)  189;  Franklin  Bank  v.  Raymond,  3 
Wend.  (N.  Y.)  69;  Buel  v.  Boughton,  2  Den. 
(N.  Y.)  91. 

Pennsylvania.  —  Carson  v.  M'Farland,  2 
Ravvle  (Pa.)  118,  19  Am.  Dec.  627. 

South  Carolina. — Glenn  v.  Shannon,  12  S. 
Car.  570. 

Applications  of  Doctrine  —  Claim  Barred  by 
Statute  of  Limitations.  —  Money  paid  in  igno- 
rance of  the  fact  that  the  claim  on  which  it  is 
paid  is  barred  by  the  statute  of  limitations 
is  not  recoverable.  Moses  v.  Macferlan,  2 
Burr.  1005. 

Interest  Omitted  by  Mistake  from  Note.  — 
Where  by  mutual  mistake  of  the  parties  a  note 
is  so  drawn  that  it  does  not  bear  interest,  and 
the  maker,  by  mistake,  pays  the  note  with  in- 
terest at  maturity,  supposing  that  it  calls  for 
interest,  he  cannot  recover  any  part  of  the 
sum  so  paid.  Buel  v.  Boughton,  2  Den.  (N. 
Y.)  91. 

Overpayment  of  Note.  —  The  fact  that  by  mis- 
take a  person  overpays  the  amount  due  on  a 
note  is  no  ground  to  recover  any  part  of  such 
payment,  if  the  whole  thereof  is  equitably  and 
justly  due  to  the  other  party.  Foster  v.  Kirby, 
31  Mo.  496. 

1.  Parties  Must  Be  Placed  in  Statu  Quo  —  Eng- 
land. —  Cocks  v.  Masterman,  9  B.  &  C.  902,  17 
E.  C.  L.  517;  Smith  v.  Mercer,  6  Taunt.  76,  I 
E.  C.  L.  312;  Brisbane  v.  Dacres,  5  Taunt. 
144,  1  E.  C.  L.  43.  Compare  Newall  v.  Tom- 
linson,  L.  R.  6  C.  P.  405. 

New  York.  —  Rathbone  v.  Stocking,  2  Barb. 
(N.  Y.)  135;  Moyer  v.  Shoemaker,  5  Barb.  (N. 
Y.)  319;  Barber  v.  Cary,  11  Barb.  (N.  Y.)  549. 
But  see  Kingston  Bank  v.  Eltinge,  40  N.  Y. 
391,  100  Am.  Dec.  516;  Corn  Exch.  Bank  v. 
Nassau  Bank,  91  N.  Y.  74,  43  Am.  Rep.  655, 
in  which  the  early  New  York  decisions  are  in 
effect  overruled  and  the  doctrine  laid  down 
that  if  the  parties  are  equally  innocent  and  the 
defendant  cannot  be  restored  to  his  original 
status,  he  must  suffer  the  loss. 


Ohio. — Ellis  v.  Ohio  L.  Ins.,  etc.,  Co.,  4 
Ohio  St.  628,  64  Am.  Dec.  610. 

Pennsylvania.  —  Grier  v.  Huston,  8  S.  &  R. 
(Pa.)  402,  11  Am.  Dec.  627;  Pittsburgh,  etc., 
Turnpike  Road  Co.  v.  Com.,  2  Watts  (Pa.)  433; 
Boas  v.  Updegrove,  5  Pa.  St.  516,  47  Am.  Dec. 
425- 

Tennessee.  —  Guild  v.  Baldridge,  2  Swan 
(Tenn.)  304. 

Illustration.  —  In  Guild  v.  Baldridge,  2  Swan 
(Tenn.)  303,  the  court  illustrated  this  principle 
as  follows:  "  Take  the  case  of  a  payment  with- 
out knowledge  of  the  facts,  made,  not  to  the 
original  creditor  of  the  party  paying,  whose 
debt  had  been  previously  satisfied,  but  to  a 
creditor  of  his  who  received  the  money  in  good 
faith,  ignorant  of  the  mistake,  and  in  satisfac- 
tion of  a  just  demand;  and  who,  in  conse- 
quence of  such  payment,  may  have  waived  or 
lost  his  remedy  against  his  debtor.  In  such 
case  *  *  *  the  plaintiff  would  not  be  en- 
titled to  recover.  The  defendant  in  the  given 
case  would  be  equally  innocent  as  the  plaintiff 
of  the  mistake;  and  having  lost  his  remedy 
upon  the  faith  of  such  payment,  it  would  not 
be  against  conscience  for  him  to  retain  the 
money;  and  the  loss  must  fall  upon  the  plain- 
tiff, by  whose  act,  though  innocently  done,  it 
was  occasioned." 

2.  When  Necessary  that  Mistake  Be  Mutual.  — 
De  Voin  v.  De  Voin,  76  Wis.  66. 

3.  Norton  v.  Bohart,  105  Mo.  615. 

4.  Rule  that  Negligence  Bars  Recovery  —  United 
States.  —  Warner  v.  Daniels,  1  Woodb.  &  M. 
(U.  S.)  90. 

Connecticut.  —  East-Haddam  Bank  v.  Scovil, 
12  Conn.  310. 

Delaware.  —  Johnson  v.  Johnson,  4  Harr. 
(Del.)  171. 

Maine.  —  Gooding  v.  Morgan,  37  Me.  419; 
Wilson  v.  Barker,  50  Me.  447. 

New  Hampshire.  —  Peterborough  v.  Lancas- 
ter, 14  N.  H.  389;  Manchester  v.  Burns,  45  N. 
H.  482. 

Arorth  Carolina.  —  Brummitt  v.  McGuire,  107 
N.  Car.  351. 

Pennsylvania.  —  Real  Estate  Sav.  Inst.  v. 
Linder,  74  Pa.  St.  371. 
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seems  to  be  opposed  by  the  weight  of  authority;  a  considerably  larger 
number  of  decisions  hold  that  the  general  rule  is  in  no  wise  affected  by  the 
negligence  of  the  plaintiff  and  that  he  may  recover  although  he  had  the  means 
of  knowledge  and  failed  to  avail  himself  of  it.1  These  decisions,  however, 
recognize  a  limitation  of  this  doctrine  to  the  extent  that  if  the  payment  has 
caused  such  a  change  in  the  position  of  the  other  party  that  it  would  be  unjust 
to  require  him  to  refund,  no  recovery  should  be  allowed.2  The  person  mak- 
ing the  payment  must,  in  that  case,  bear  the  loss  occasioned  by  his  own  negli- 
gence.3 So  if  money  is  intentionally  paid  without  reference  to  the  truth  or 
falsity  of  the  fact,  the  party  paying  it  meaning  to  waive  all  inquiry  into  the 
fact,  or  if,  believing  there  is  a  mistake,  he  may  by  investigation  learn  the  state 
of  facts  more  accurately,  and  fails  at  the  time  so  to  do,  and  chooses  to  pay  the 
money  notwithstanding,  he  cannot  recover  it  back.4 

In  Asserting  Claim.  —  Where  the  parties  cannot  be  placed  in  statu  quo  and  the 
defendant  will  suffer  a  loss  if  a  recovery  be  allowed,  the  action  cannot  be  sus- 
tained, if  the  defendant's  change  of  position  is  the  result  of  the  plaintiff's 
laches  in  asserting  his  claim.5 

7.  Money  Procured  to  Be  Paid  by  Fraud.  —  Where  the  payment  of  the  money 
is  procured  through  fraud,  the  law  raises  an  implied  promise  to  refund  on  the 
part  of  the  party  procuring  the  payment.0 


1.  Rule  that  Negligence  Does  Not  Bar  Recovery 

—  England.  —  Townsend  v.  Crowdy,  8  C.  B. 
N.  S.  477,  98  E.  C.  L.  477;  Kelly  v.  Solari,  9 
M.  &  W.  54;  Marriot  v.  Hampton,  2  Smith 
Lead.  Cas.  421. 

Alabama. —  Rutherford  v.  Mclvor.  21  Ala. 
750. 

Connecticut.  —  Stanley  Ruie,  etc.,  Co.  v. 
Bailey,  45  Conn.  465. 

Illinois.  —  Devine  v.  Edwards,  87  III.  177; 
Trambers  v.  Risk,  2  111.  App.  499. 

Indiana.  —  Indianapolis  v.  McAvoy,  86  Ind. 
589. 

Kansas.  —  Fraker  v.  Little,  24  Kan.  598,  36 
Am.  Rep.  262. 

Massachusetts.  —  Appleton  Bank  v.  McGil- 
vray,  4  Gray  (Mass.)  522,  64  Am.  Dec.  92; 
Welch  v.  Goodwin,  123  Mass.  71,  25  Am.  Rep. 
24. 

Michigan.  —  Walker  v.  Conant,  65  Mich.  194. 

Missouri.  —  Lyle  v.  Shinnebargcr,  17  Mo. 
App.  66;  Koontz  v.  Central  Nat.  Bank,  51  Mo. 
275 ;  Harris  v.  Board  of  Education,  3  Mo.  App. 
570;  Dobson  v.  Winner,  26  Mo.  App.  330. 
Compare  Wolfe  v.  Marshal,  52  Mo.  167. 

New  York.  —  Lawrence  v.  American  Nat. 
Bank,  54  N.  Y.  435;  National  Bank  of  Com- 
merce v.  National  Mechanics'  Banking  Assoc., 
55  N.  Y.  211,  14  Am.  Rep.  232;  Lake  v.  Arti- 
sans' Bank,  3  Abb.  App.  Dec.  (N.  Y.)  10; 
Mayer  v.  New  York,  63  N.  Y.  455;  Curnen  v. 
New  York,  79  N.  Y.  511;  Duncan  v.  Berlin. 
(Ct.  App.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  116;  Union 
Nat.  Bank  v.  New  York  Sixth  Nat.  Bank,  43 
N.  Y.  452,  3  Am.  Rep.  718.  Compare  Windbill 
v.  Carroll,  16  Hun  (N.  Y.)  toi. 

Texas.  —  Alston  v.  Richardson,  51  Tex.  I. 

Reason  for  Rule.  —  The  ground  on  which  the 
rule  rests  is  that  money  paid  through  mis- 
apprehension of  facts  in  equity  and  good  con- 
science belongs  to  the  party  who  paid  it  and 
cannot  be  justly  retained  by  the  party  receiv- 
ing it,  consistently  with  a  true  application  of 
the  real  facts  to  the  legal  rights  of  the  parties. 
*  *  *  The  cause  of  the  mistake,  therefore, 
is  wholly  immaterial.    The  money  is  none  the 


less  due  to  the  plaintiffs  because  their  negli- 
gence caused  the  mistake  under  which  the 
payment  was  made."  Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray  (Mass.)  518,  64  Am.  Dec.  92. 

The  question  is  whether  the  plaintiff  has 
paid  to  the  defendant,  by  mistake,  money 
which  is  not  rightfully  his;  if  so,  the  plaintiff's 
negligence  in  failing  to  ascertain  the  true  state 
of  facts  will  not  affect  his  rights.  Dobson  v. 
Winner,  26  Mo.  App.  330. 

Knowledge  of  Fact  Which  Is  Subsequently  For- 
gotten. —  When  money  is  paid  under  a  bona 
Jide  forgetfulness  of  facts  which  disentitled  the 
defendant  to  receive  it,  an  action  will  lie  to 
recover  it  back.  Kelly  v.  Solari,  9  M.  &  W. 
54;  Lucas  v.  Worswick,  I  M.  &  Rob.  293; 
Perry  v.  Newcastle,  Dist.  Mut.  F.  Ins.  Co.,  8 
U.  C.  Q.  B.  363. 

Thus,  where  a  receiver,  forgetting  that  he 
had  already  paid  a  dividend,  paid  it  again  to 
one  who  was  aware  of  the  error,  and  he  subse- 
quently sued  for  its  recovery,  it  was  held  that 
he  was  entitled  to  recover.  Kerr  v.  Ames,  39 
Leg.  Int.  (Pa.)  392. 

Where  Mistake  Is  Caused  by  the  Defendant's 
Negligence,  it  is  immaterial  that  the  recovery 
will  involve  him  in  a  loss.  Union  Bank  v.  U. 
S.  Bank,  3  Mass.  74. 

2.  Where  Original  Status  of  Other  Party  Cannot 
Be  Restored.  —  Espy  v.  Cincinnati  First  Nat. 
Bank,  18  Wall.  (U.  S.)  604;  Welch  v.  Good- 
win, 123  Mass.  71,  25  Am.  Rep.  24;  Walker  v. 
Conant,  65  Mich.  194;  Mayer  v.  New  York, 
63  N.  Y.  455;  National  Bank  of  Commerce 
v.  National  Mechanics'  Banking  Assoc.,  55  N. 
Y.  211,  14  Am.  Rep.  232;  Kingston  Bank  v. 
Eltingc,  40  N.  Y.  391,  100  Am.  Dec.  51C. 

3.  Mayer  v.  New  York,  63  N.  Y.  455. 

4.  Intentional  Waiver  of  Inquiry. —  Frambcrs 
v.  Risk,  2  111.  App.  499;  Ncal  v.  Read,  7  BazC 
(Tenn.)  333. 

6.  Laches  in  Asserting  Claim.  —  Skyring  v. 
Greenwood,  4  B.  &  C.  281,  10  E.  C.  L.  335. 

G.  Money  Procured  to  Be  Paid  by  Fraud.  — 
Warner  v.  Cammack,  37  Iowa  642;  Stanhope 
v.  Swafford,  77  Iowa  594;  Lockwood  V.  Kelsea, 
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8.  Money  Paid  on  Consideration  Which  Fails.  —  Money  paid  upon  any  legal 
consideration  which  has  wholly  failed  is  recoverable  in  an  action  for  money 
had  and  received.  In  such  a  case  the  law  will  always  imply  a  promise  to 
refund.1  Even  illegality  in  the  contract  will  not  prevent  the  recovery  of 
money  paid  under  it,  unless  the  plaintiff  is  in  pari  delicto  with  the  defendant.8 
If,  however,  the  parties  are  in  pari  delicto,  the  contract  is  wholly  void.  The 
law  does  not  lend  its  aid  to  carry  such  agreements  into  effect.  Neither  party 
can  maintain  an  action  which  requires  the  contract  for  its  support,  and  if  the 
contract  has  been  executed  the  law  will  not  relieve  either  party,  but  leaves 
both  in  the  situation  in  which  it  finds  them,  to  suffer  or  to  enjoy  the  conse- 
quences of  their  unlawful  act.3 

9.  Money  Which  One  Is  Compelled  to  Pay  through  Default  of  Another  — 
a.  Statement  of  Rule.  —  Although,  as  already  shown,  the  general  rule  is 
that  one  person  cannot  make  another  his  debtor  by  paying  the  debts  of  such 
person  without  his  request  qr  assent,  a  request  or  assent  may  nevertheless  be 
inferred  under  some  circumstances.  It  is  well  settled  that  where  one  person 
is  compelled  to  pay  money  which  another  is  under  legal  obligation  to  pay,  the 
former  is  entitled  to  recover  it  back  from  the  person  legally  bound.4  The 


41  N.  H.  185;  D'Utricht  v.  Melchor,  1  Dall. 
(Pa.)  42S;  Mathers  v.  Pearson,  13  S.  &  R.  (Pa.) 
258;  Vantine  v.  Wood,  13  Pa.  St.  270.  For  a 
full  treatment  of  this  subject  see  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12. 

Illustration  of  Rule  —  Sale  of  Land.  —  Proof 
that  the  vendor  of  land  got  the  purchase  price 
by  fraud  will  support  an  action  for  money  had 
and  received.  D'Utricht  v.  Melchor,  1  Dall. 
(Pa.)  428. 

Overpayment  of  Amount  Due  for  Telegraphic 
Message.  —  An  action  for  money  had  and  re- 
ceived will  lie  against  the  bearer  of  a  tele- 
graphic message  for  the  excess  or  upon  his 
false  representations  that  it  was  paid  by  him 
for  bringing  the  despatch  to  the  place  where 
the  bearer  took  it.  Lockwoodw.  Kelsea,  41  N. 
H.  185. 

1.  Where  Consideration  Fails  —  California. — 
S.  C.  V.  Peat  Fuel  Co.  v.  Tuck,  53  Cal.  304; 
Rose  v.  Foord,  96  Cal.  152;  Redington  v. 
Woods,  45  Cal.  429;  Sutro  v.  Rhodes,  92  Cal. 
125;  Hayes  v.  Los  Angeles  County,  99  Cal.  74. 

Kentucky.  —  Gray  v.  Gray,  2  J.  J.  Marsh. 
(Ky.)  23. 

New  Hampshire.  —  Holden  v.  Curtis,  2  N.  H. 
61 ;  Leach  v.  Tilton,  40  N.  H.  475. 

New  York.  —  Schwinger  v.  Hickok,  53  N.  Y. 
286. 

Oregon.  —  Hoxter  v.  Poppleton,  9  Oregon 
481. 

Tennessee.  —  Henderson  v.  Overton,  2  Yerg. 
(Tenn.)  394,  24  Am.  Dec.  492. 

Illustrations  of  Principle  —  Execution  Sales 
Unsupported  by  Judgment.  —  Hoxter  v.  Popple- 
ton, 9  Oregon  481;  Henderson  v.  Overton,  2 
Yerg.  (Tenn.)  394,  24  Am.  Dec.  492.  See  also 
Schwinger  v.  Hickok,  53  N.  Y.  286. 

Sales  of  Personal  Property  Where  Title  Fails. 
—  Holden  v.  Curtis,  2  N.  H.  61. 

Money  Paid  for  Corporate  Stock  Not  Issued.  — 
Rose  v.  Foord,  96  Cal.  152. 

2.  Leach  v.  Tilton,  40  N.  H.  475. 

3.  Leach  v.  Tilton,  40  N.  H.  475. 

4.  Payment  of  Money  Which  Another  Should 
Have  Paid  —  England.  —  Moule  v.  Garrett,  L. 
R.  7  Exch.  101;  Emery  v.  Clark,  2  C.  B.  N.  S. 
582,  89  E.  C.  L.  582;  Hawley  v.  Beverley,  6 

1 


Scott  N.  R.  837;  Horton  v.  Riley,  n  M.  &  W. 
492;  Hooper  v.  Treffry,  1  Exch.  17;  Exall  -v. 
Partridge,  8  T.  R.  308;  Bleaden  v.  Charles,  7 
Bing.  246,  20  E.  C.  L.  119;  Brittain  v.  Lloyd, 
14  M.  &  W.  762;  Jenkins  v.  Tucker,  I  H.  Bl. 
90;  Pearson  v.  Skelton,  1  M.  &  W.  504;  Ed- 
munds v.  Wallingford,  14  Q.  B.  D.  811; 
Pownal  v.  Ferrand,  6  B.  &  C.  439,  13  E.  C.  L. 
230;  Brown  v.  Hodgson,  4  Taunt.  189;  Deer- 
ing  v.  Winchelsea,  2  B.  &  P.  270;  Reynolds  v. 
Wheeler,  10  C.  B.  N.  S.  561,  100  E.  C.  L.  561; 
Turner  v.  Davies,  2  Esp.  478. 

United  States.  —  Lidderdale  v.  Robinson,  2 
Brock.  (U.  S.)  160;  Hall  v.  Smith,  5  How.  (U. 
S.)  102. 

Alabama.  —  De  Bard  v.  Smith,  9  Ala.  788; 
Walker  v.  Smith,  28  Ala.  569. 

California.  —  Curtis  v.  Parks,  55  Cal.  106; 
San  Gabriel  Valley  Land,  etc.,  Co.  v.  Wittner 
Bros.  Co.,  96  Cal.  623;  Logan  v.  Talbot,  59 
Cal.  652. 

Connecticut.  —  Berlin  v.  School  Soc,  9  Conn. 
179. 

Illinois.  —  Farwell  v.  Becker,  129  111.  261,  16 
Am.  St.  Rep.  267. 

Indiana.  —  Preston  v.  Harrison,  9  Ind.  1; 
Dunn  v.  Frazier,  8  Blackf.  (Ind.)  432. 

Iowa.  —  Reed  v.  Crosthwait,  6  Iowa  219,  71 
Am.  Dec.  406;  Goodnow  v.  Moulton,  51  Iowa 
555;  Lindley  v.  Snell,  80  Iowa  103. 

Kentucky.  —  Crowdus  v.  Shelby,  6  J.  J. 
Marsh.  (Ky.)  62;  M'Ghee*'.  Ellis,  4  Litt.  (Ky.) 
244,  14  Am.  Dec.  124. 

Louisiana.  —  Smith  v.  Wilson,  10  La.  Ann. 
255. 

Maiyland.  —  Myers  v.  Smith,  27  Md.  91. 

Massachusetts. — Nichols  v.  Bucknam,  117 
Mass.  488;  Hale  v.  Huse,  10  Gray  (Mass.)  99; 
Johnson  v.  Johnson,  11  Mass.  359;  Gibbs  v. 
Bryant,  1  Pick.  (Mass.)  121 ;  Whitwell  v.  Brig- 
ham,  19  Pick.  (Mass.)  120;  Churchill  v.  Holt, 
127  Mass.  165,  34  Am.  Rep.  355;  Jacobs  v. 
Pollard,  10  Cush.  (Mass.)  287,  57  Am.  Dec. 
105. 

New  Hampshire.  —  Sanborn  v.  Emerson,  12 
N.  H.  58;  Lord  v.  Staples,  23  N.  H.  44S;  Rush- 
worth  v.  Moore,  36  N.  H.  1S8;  Martin  1:  Far- 
num,  24  N.  H.  194. 
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request  necessary  will  be  implied  as  well  as  the  promise,  where  the  considera- 
tion consists  in  the  plaintiff's  having  been  compelled  to  do  that,  to  perform 
which  the  defendant  is  legally  compellable.1  Under  these  circumstances  the 
person  paying  the  money  has  the  same  right  of  action  as  if  he  had  paid  it  at 
the  other's  express  request.2 

Whether  Payment  in  Money  Necessary.  —  To  support  the  action  under  discussion, 
which  is  an  action  for  money  paid,  the  better  opinion  is  that  a  payment  in 
money  is  not  absolutely  necessary,  and  that  whenever  the  debt  of  one  person 
is  actually  extinguished  and  satisfied  by  the  application  of  another's  property 
to  the  payment  thereof,  such  payment  will  support  the  action  for  money 
paid.3  It  is  equally  well  settled,  however,  that  the  giving  of  a  new  security, 
or  mere  evidence  of  indebtedness,  such  as  a  note,  bond,  or  mortgage,  on  the 
claim,  will  not  support  the  action.4  An  obligation  to  pay  is  not  equivalent 
to  payment.5 

b.  APPLICATIONS  OF  RULE  — -Eights  of  Surety  Who  Has  Paid  Principal's  Obligation  — 
As  Against  Principal.  —  The  rule  is  applied  to  a  large  variety  of  transactions,  the 
most  familiar  application  probably  being  the  case  of  a  surety  who  has  paid  the 
obligation  of  his  principal.  This  is  a  sufficient  consideration  to  raise  an 
implied  promise  by  the  principal  to  repay  the  amount,  though  made  without 
an  actual  request  on  his  part.0 


New  York.  —  Butler  v.  Wright,  20  Johns. 
(N.  Y.)  367;  Barker  v.  Cassidy,  16  Barb.  (N. 
V.)  178;  Johnson  v.  Harvey,  84  N.  Y.  363,  38 
Am.  Rep.  515;  Wells  v.  Porter,  7  Wend.  (N. 
Y.)  119;  Norton  v.  Coons,  6  N.  Y.  33;  Hunt  v. 
Amidon,  4  Hill  (N.  Y.)  345,  40  Am.  Dec.  283; 
Graham  v.  Dunigan,  2  Bosw.  (N.  Y.)  516. 

North  Carolina.  —  Hall  v.  Whitaker,  7  Ired. 
L.  (29  N.  Car.)  353;  Draughan  v.  Bunting,  9 
Ired.  L.  (31  N.  Car.)  13. 

Ohio.  —  Acheson  v.  Miller,  2  Ohio  St.  203,  59 
Am.  Dec.  663. 

Pennsylvania.  — Steckel  v.  Steckel,  28  Pa.  St. 
233;  Hassinger  v.  Solms,  5  S.  &  R.  (Pa.)  4; 
Horback  v.  Reeside,  6  Whart.  (Pa.)  47;  Whar- 
ton v.  Williamson  13  Pa.  St.  273;  Hogg  -•. 
Longstreth,  97  Pa.  St.  255;  Kearney  v.  Tanner, 
17  S.  &  R.  (Pa.)  94,  17  Am.  Dec.  648;  Gross  v. 
Partenheimer,  159  Pa.  St.  556;  Armstrong 
County  v.  Clarion  County,  66  Pa.  St.  218,  5 
Am.  Rep.  368. 

Tennessee.  —  Snyder  v.  Summers,  i  Lea 
(Tenn.)  534,  27  Am.  Rep.  778;  Hill  v.  Chil- 
dress, 10  Yerg.  (Tenn.)  514. 

Vermont. — Aldrich  v.  Aldrich,  56  Vt.  324, 
48  Am.  Rep.  791. 

West  Virginia.  —  Nutter  v.  Sydenstrickcr,  11 
W.  Va.  537- 

Wisconsin.  —  Allyn  v.  Moorman,  30  Wis.  684. 

Recovery  Had  on  Count  for  Money  Paid.  —  In 
general,  where  the  plaintiff  shows  that  either 
by  compulsion  of  law,  or  to  relieve  himself 
from  liability,  or  to  save  himself  from  dam- 
ages he  has  paid  that  which  the  defendant 
ought  to  have  paid,  the  count  for  money  paid 
will  be  supported.  Nutter  v.  Sydenstrickcr, 
II  VV.  Va.  535;  San  Gabric-l  Valley  Land,  etc., 
Co.  v.  Witmer  Bros.  Co.,  96  Cat.  623. 

la  Implications  from  Payments  80  Made.  — 
Nutter  v.  Sydenstrickcr,  11  W.  Va.  535. 

2.  San  Gabriel  Valley  Land,  etc.,  Co.  v.  Wit- 
mer Bros.  Co.,  96  Cal.  623. 

3.  Payment  in  Property  of  Any  Description  Suffi- 
cient. —  Randall  v.  Rich,  11  Mass.  494;  Lord 
V.  Staples,  23  N.  H.  457;  Honney  v.  Secly,  2 
Wend.  (N.  Y.)  481;  Ainslie  v.  Wilson,  7  Cow. 


(N.  Y.)  662,  17  Am.  Dec.  532;  Cumming  v. 
Hackley,  8  Johns.  (N.  Y.)  202.  Compare  Mad- 
ison v.  Wallace,  7  J.  J.  Marsh.  (Ky.)  98. 

"Although  it  i?  said  it  must  appear  that 
money  has  actually  been  advanced,  the  expres- 
sion is  to  be  understood  that  nothing  short 
of  actual  payment  will  support  the  count.  It 
has  been  often  held  that  where  the  original 
liability  has  been  extinguished  by  actual  pay- 
ment, it  is  immaterial  in  what  description  of 
property  the  payment  has  been  made."  Lord 
v.  Staples,  23  N.  H.  456. 

In  Randall  v.  Rich,  11  Mass.  494,  a  nego- 
tiable promissory  note  was  indorsed  to  a  les- 
sor, as  collateral  security  for  the  rent  of  the 
premises  leased,  and  he  sued  the  promisor 
in  his  own  name,  and  caused  execution  to  be 
levied  on  the  debtor's  land.  It  was  held  that 
the  debtor  might  recover,  in  an  action  for 
money  had  and  received,  the  balance  of  the 
note,  after  deducting  the  rent  in  artear.  The 
satisfaction  of  the  execution,  it  was  said,  ought 
to  be  considered  as  a  payment  of  the  money, 
and  although  land  was  taken,  it  was  taken  at 
money's  worth,  and  the  debt  which  might 
have  been  exacted  in  money  at  all  events  had 
been  discharged.' 

4.  Effect  of  Giving  New  Security. —  Maxwell 
v.  Jameson,  2  B.  &  Aid.  51;  Cumming  v. 
Hackley,  8  Johns.  (N.  Y.)  202;  Mortison  v. 
Bcrkcy,  7  S.  &  R.  (Pa.)  23S;  Kearney  v.  Tan- 
ner, 17  S.  &  R.  (Pa.)  94,  17  Am.  Dec.  648. 

6.  Cumming  v.  Hackley.  8  Johns.  (N.  Y.) 
202. 

6.  Rights  of  Surety  as  Against   Principal  — 

England.  —  I'ownal  r.  Fcrrand,  6  B.  &  C.  439, 
13  F.  C.  L.  230. 

United  States.  —  Hall  v.  Smith,  5  How.  (U. 
S.)  96. 

California.  —  Curtis  v.  Parks,  55  Cal.  106. 

Massachusetts.  —  Gibbs  v.  Bryant,  1  Pick. 
(Mass.)  121. 

New  Hampshire.  —  Rushworth  v.  Moore.  36 
N.  H.  188. 

New   York.  —  Butler  v.  Wright,  20  Johns. 
(N.  Y.)  367. 
109  Volume  XV. 


Money  Had  IMPLIED  OR  QUASI  CONTRACTS.  and  Beceived. 


As  Against  Cosureties.  — The  right  to  enforce  contribution  from  a  cosurety  is 
also  well  settled  and  exists  whether  the  payment  of  the  debt  for  which  the 
surety  was  liable  has  or  has  not  been  made  under  the  compulsion  of  legal 
proceedings.  All  that  is  necessary  to  the  enforcement  of  this  right  consists  of 
the  legal  liability  of  the  sureties  for  the  debt  and  the  payment  thereof  by  one 
of  them.1 

Rights  of  One  Who  Pays  Money  to  Prevent  Seizure  or  Sale  of  His  Property  for  Another's  Deht. 

—  Another  application  of  the  rule  arises  where  a  person  is  obliged  to  pay 
money  to  prevent  the  seizure  or  sale  of  his  property  for  the  debt  of  another.2 
Contribution  as  Between  Tortfeasors.  —  While  it  is  elementary  law  that  no  one  can 
be  permitted  to  relieve  himself  from  the  consequences  of  having  intentionally 
committed  an  unlawful  act,  by  seeking  an  indemnity  or  contribution  from 
those  with  whom  or  by  whose  authority  such  unlawful  act  was  committed,3 
the  rule  is  not  extended  to  cases  where  parties  have  acted  in  good  faith  with- 
out any  unlawful  design,  or  for  the  purpose  of  asserting  the  right  in  themselves 
or  others,  although  thereby  they  may  have  infringed  upon  the  legal  rights  of 
other  persons.4  It  is  only  where  a  person  knows  or  must  be  presumed  to 
know  that  his  acts  were  unlawful  that  the  law  will  refuse  to  aid  him  in  seeking 
an  indemnity  or  contribution.  The  rule  does  not  apply  where  the  tort  is 
merely  one  by  construction  or  inference  of  law.5 

10.  Money  Paid  on  Illegal  Contract.  —  If  the  illegality  of  the  contract  be 
merely  malum,  prohibitum,  so  long  as  the  contract  is  executory  the  money 
paid  thereon  may  be  recovered  back,  and  this  right  is  not  affected  by  the  fact 
that  the  parties  are  in  pari  delicto*  If,  however,  the  contract  is  malum  in  se, 
the  general  rule,  it  is  believed,  is  that '  the  money  is  not  recoverable,  whether 
the  contract  be  executed  or  executory.7 

11.  Money  Paid  on  Contract  Subsequently  Rescinded.  —  If  money  is  paid  on 
a  contract  which  is  subsequently  rescinded,  the  law  implies  a  promise  to  refund 
it,  and  an  action  for  money  had  and  received  will  lie  to  recover  it  back;  no 
promise  to  refund  is  necessary.8 

12.  Promise  Implied  from  Acknowledgment  of  Indebtedness.  —  An  acknowl- 
edgment of  indebtedness  implies  on  its  face  a  promise  to  pay.9 

West    Virginia.  —  Nutter  v.  Sydenstricker,  son  County  v.  Burlington,  etc.,  R.  Co.,  66 

II  W.  Va.  537.  Iowa  385;  Morgan  v.  Beaumont,  121  Mass.  7. 

1.  Right  to  Contribution  from  Cosureties.  —  7.  Contract  Malum  in  Se.  —  Tappenden  v. 
Pitt  v.  Purssord,  8  M.  &  W.  538;  Berlins.  Randall,  2  B.  &  P.  467;  Congress,  etc.,  Spring 
School  Soc,  9  Conn.  179;  Rushworth  v.  Co.  v.  Knowlton,  103  U.  S.  49;  Johnson  v. 
Moore,  36  N.  H.  193;  Norton  v.  Coons,  6  N.  Byerly,  3  Head  (Tenn.)  194,  75  Am.  Dec.  764. 
Y.  33;  Aldrich  v.  Aldrich,  56  Vt.  324,  48  Am.  For  a  full  treatent  of  this  subject,  see  the 
Rep.  791.  titles  Gaming,  vol.  14,  p.  664;  Illegal  Con- 

2.  Exall  v.  Partridge,  8  T.  R.  308  (leading  tracts,  ante,  p.  927. 

case);  Edmunds  v.  Wallingford,  14  Q.  B.  D.  8.  Money  Paid  on  Rescinded  Contract.  —  Thorn- 

811  [eritising  England  v.  Marsden,  L.  R.  1  C.  ton  v.  Wynn,  12  Wheat.  (U.  S.)  183;  Wheelock 

P.  529];  Johnson  v.  Royal  Mail  Steam  Packet  v.  Wright,  4  Stew.  &  P.  (Ala.)  163;  Pharr  v. 

Co.,  L.  R.  3  C.  P.  38;  Cole  v.  Wright.  70  Ind.  Bachelor,  3  Ala.  237;  White  v.  Wood,  15  Ala. 

179.  358;  Conner  v.  Henderson,  15  Mass.  319,  8 

3.  No  Right  of  Contribution  Where  Tort  Is  Am.  Dec.  103;  Williams  v.  Hurt,  2  Humph. 
Wilful.  —  See    the    title    Contribution   and  (Tenn.)  68. 

Exoneration,  vol.  7,  p.  364.  9.  Acknowledgment  of  Indebtedness  —  Implied 

4.  Jacobs  v.  Pollard,  10  Cush.  (Mass.)  289.  Promise.  —  Long  v.  Straus,  107  Ind.  94,  57  Am. 

5.  Rule  Not  Applicable  Where  Tort  Is  Not  Rep.  87;  Chosen  Freeholders  v.  Newark  City 
Wilful.  —  Wooley  v.  Batte,  2  C.  &  P.  417,  12  Nat.  Bank,  48  N.  J.  Eq.  51;  Kimball  v.  Hunting- 
E.  C.  L.  198;  Bailey  v.  Bussing,  28  Conn.  455;  ton,  10  Wend.  (N.  Y.)  675.  25  Am.  Dec.  590; 
Farwell  v.  Becker,  129  111.  271,  16  Am.  St.  Tassey  v.  Church,  4  W.  &  S.  (Pa.)  141,  39  Am. 
Rep.  267;  Jacobs  v.  Pollard,  10  Cush.  (Mass.)  Dec.  65. 

287,  57  Am.  Dec.  105;    Port  Jervis  v.  Port  Illustrations  of  Rule.  —  A  dnebill  in  the  form. 

Jervis  First  Nat.  Bank,  96  N.  Y.  550;  Acheson  "  Due  A  B  three  hundred  and  twenty-five  dol- 

v.  Miller,  2  Ohio  St.  203.  59  Am.  Dec.  663.  lars,  payable  on  demand,"  is  an  acknowledg- 

6.  Contracts  Mala  Prohibita. —  Hastelow  v.  ment  of  indebtedness  and  implies  on  its  face  a 
Jackson,  8  B.  &  C.  221,  15  E.  C.  L.  204;  Tay-  promise  to  pay.  Kimball  v.  Huntington,  10 
lor  v.  Bowers,  I  Q.  B.  D.  296;  Congress,  etc..  Wend.  (N.  Y.)  675,  25  Am.  Dec.  590. 

Spring  Co.  v.  Knowlton,  103  U.  S.  49;  Jeffer-  So  an  acknowledgment  that  money  was  re- 
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V.  Goods  Sold  and  Delivered.  —  Where  goods  are  sold  and  delivered  to 
another,  the  law  implies  a  promise  to  pay  for  them  what  they  are  reasonably 
worth,  in  the  absence  of  an  express  agreement  as  to  the  price.1  But  a  party 
cannot  recover  on  an  implied  agreement  for  the  price  of  goods  sold  and  deliv- 
ered if  he  could  have  maintained  an  action  on  a  special  contract  relating  to 
that  price.2 

VI.  Use  and  Occupation.  —  As  is  shown  in  another  section,  assumpsit  for 
use  and  occupation  will  not  lie  unless  the  relation  of  landlord  and  tenant 
exists  between  the  parties.3  But  to  create  the  relation  of  landlord  and  tenant, 
it  is  not  essential  that  there  should  be  a  specific  and  definite  agreement  to  pay 
rent ; 4  in  the  absence  of  all  evidence  to  the  contrary,  the  law  will  imply  the 
existence  of  the  relation  of  landlord  and  tenant  between  two  parties,  where 
one  owns  land  and  by  his  permission  it  is  used  and  occupied  by  the  other.5 
If  the  tenant's  use  and  occupation  has  been  beneficial  to  him,  this  is  a  suffi- 
cient ground  from  which  to  imply  a  promise  on  his  part  to  pay  a  reasonable 
compensation  for  such  use  and  occupation.  It  is  not  necessary  that  there 
should  have  been  any  express  agreement  as  to  the  payment  of  rent.w 

VII.  Waiving  Toet  and  Suing  in  Assumpsit  —  1.  in  What  Cases  Tort  May 
Be  Waived.  —  Originally  the  only  remedy  of  one  who  had  suffered  from  the 
tortious  acts  of  another  was  an  action  of  tort.7  There  are,  however,  at  the 
present  time,  a  few  instances  in  which  the  injured  party  is  permitted  to  treat 
that  which  is  purely  a  tort  as  having  created  a  contract  between  himself  and 

ceived  on  deposit  implies  a  promise  to  pay  it 
to  the  depositor.  Long  v.  Straus,  107  Ind.  94, 
57  Am.  Rep.  87. 

And  where  a  person,  on  the  settlement  of 
an  account,  admits  that  he  owes  the  balance, 
this  raises  an  implied  promise  to  pay  it. 
Tassey  v.  Church,  4  W.  &  S.  (Pa.)  141,  39  Am. 
Dec.  65. 

1.  Goods  Sold  and  Delivered  —  England.  — 
Hart  v.  Mills,  15  M.  &  VV.  85. 

Canada. — Oldfield  v.  Hutton,  2  Rev.  Leg. 
207. 

Delaware.  —  Ward  v.  Powell,  3  Harr.  (Del.) 
379- 

North   Carolina.  —  Finn  v.  Fitts,  2  Dev.  & 

B.  L.  (19  N.  Car.)  236;  Mauney  v.  Coit,  86  N. 
Car.  463;  Miller  v.  Land,  etc.,  Co.,  66  N.  Car. 
503;  Smith  v.  Summerfield,  108  N  Car.  284. 

Pennsylvania.  —  Reis  v.  Herman,  1  W.  N. 

C.  (Pa.)  84;  Hill  v.  Wallace,  Add.  (Pa.)  145; 
Indiana  Mfg.  Co.  v.  Hayes,  155  Pa.  St.  160; 
Adams  v.  Columbian  Steamboat  Co.,  3  Whart. 
(Pa.)  75;  Graff  v.  Callahan,  158  Pa.  St.  380. 

See  the  title  Sales. 

Illustrations.  —  In  assumpsit  for  goods  sold 
and  delivered,  the  defendant  denied  that  he 
had  ordered  the  goods  or  contracted  to  pay 
for  them.  It  appeared,  however,  that  when 
notified  that  the  goods  were  at  the  depot  for 
him  he  had  taken  them  out  and  used  them 
and  had  subsequently  corresponded  with  the 
seller  in  relation  to  other  goods.  It  was  held 
that  a  promise  to  pay  for  them  would  be  im- 
plied. Indiana  Mfg.  Co.  v.  Hayes,  155  Pa.  St. 
160. 

So  where  it  appeared  that  the  defendant  had 
by  permission  of  the  plaintiff's  agents  obtained 
wood  from  the  shed  where  the  defendant's 
wood  was  stored,  it  was  held  that  the  defend- 
ant's conduct  amounted  to  a  promise  to  pay 
for  the  wood  and  that  a  recovery  would  lie 
although  there  was  no  express  promise  to  pay. 
Adams  v.  Columbian  Steamboat  Co.,  3  Whart. 
(Pa.)  75- 


Sales  After  Notice  Not  to  Deliver.  —  In  an 

action  for  goods  sold  and  delivered  the  defense 
was  that  the  defendant  had  notified  the  plain- 
tiff not  to  sell  any  goods  to  his  family.  It 
appeared,  however,  that  subsequent  to  this 
notice  the  plaintiff  had  sold  goods  to  the  de- 
fendant's family  with  his  knowledge  and 
assent.  It  was  held  that  the  plaintiff  could 
recover  notwithstanding  such  notice.  Graff  v. 
Callahan,  158  Pa.  St.  380. 

2.  Carter  v.  McNeeley,  1  Ired.  L.  (23  N. 
Car.)  448. 

3.  See  infra,  this  title,  Waiving  Tort  and 
Suing  in  Assumpsit  —  Actions  Based  on  Wrong- 
ful Use  of  Real  Property. 

4.  Agreement  to  Pay  Rent  Not  Essential  to 
Relation.  —  Wilkinson  v.  Wilkinson.  62  Mo. 
App.  249. 

5.  When  Law  Will  Imply  Relation.  —  Skinnet 

7f.  Skinner,  38  Neb.  756. 

6.  When  Law  Will  Imply  Promise  to  Pay  Rent 

—  United  States.  —  Devereux  v.  Fleming,  53 
Fed.  Rep.  401. 

Colorado.  —  Dickson  v.  Moffat,  5  Colo. 
1X4. 

Connecticut.  —  Gunn  v.  Scovil,  4  Day  (Conn.) 
229,  4  Am.  Dec.  208. 

Indiana.  —  Wills  v.  Wills,  34  Ind.  106. 
Kentucky.  —  Logan  v.  Lewis,  7  J.  J.  Marsh. 
(Ky.)6. 

Nebraska.  —  Skinner  v.  Skinner,  38  Neb. 
756. 

North  Carolina.  —  Hayes  v.  Acre,  Conf. 
Rep.  (1  N.  Car.)  19. 

Virginia.  —  Sutton  v.  Mandeville,  1  Munf. 
(Va.)  407,  4  Am.  Dec.  549;  Eppes  v.  Cole,  4 
Hen.  &  M.  (Va.)  161,  4  Am.  Dec.  512. 

Canada.  —  Burns  v.  Burrcll,  2  Rev.  L6g. 
205. 

For  a  full  trcatmcntof  this  question,  sec  the 
title  Landlord  and  Tenant. 

7.  Formor  Doctrine.  —  Phillips  v.  Thompson, 
3  Lev.  191;  Jones  v.  Hoar,  5  Pick.  (Mass.) 
285. 
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the  tortfeasor,  and  to  waive  the  cause  of  action  arising  in  tort  and  sue  on  the 
implied  contract.1  The  application  of  this  doctrine  usually  arises,  as  will  be 
shown  in  subsequent  divisions  of  this  section,  where  one  part)'  has  converted 
and  sold  another's  property,  or  (in  some  jurisdictions)  where  he  has  converted 
another's  property  and  consumed  it,  or  where  he  wrongfully  obtains  money 
belonging  to  another,  or  where  one  wrongfully  entices  away  another's  servant. 

Doctrine  Not  Applicable  to  Naked  Trespass.  —  The  doctrine  of  waiving  a  tort  and 
suing  in  assumpsit  is  never  applied  where  the  tort  in  question  is  a  mere  naked 
trespass.  Where  one  person  commits  a  tort  against  another  without  any 
intention  of  benefiting  his  own  estate,  and  his  own  estate  is  not  thereby  bene- 
fited, the  law  will  not  imply  or  presume  a  contract  on  the  part  of  such  wrong- 
doer to  pay  resulting  damages.2 

2.  Election  of  Remedies  and  Its  Consequences  —  Where  Tort  Is  Committed  by  One 
Person.  —  If  the  tort  is  of  such  character  as  to  give  to  the  plaintiff  a  choice  of 
remedies  —  that  is,  the  right  to  sue  either  in  tort  or  in  assumpsit  —  and  he  elects 
to  sue  in  assumpsit,  he  is  bound  by  his  election  and  will  not  be  permitted  to 
sue  in  tort  after  bringing  assumpsit.3  The  converse  of  this  proposition  is 
equally  true.  If  the  plaintiff  elects  to  sue  in  tort,  he  cannot  afterwards  sue  in 
assumpsit.  When  suit  is  brought  in  assumpsit,  the  plaintiff  is  usually  said 
to  have  waived  the  tort.  This  expression,  however,  is  not  strictly  accurate; 
the  proposition  probably  can  be  better  expressed  by  the  statement  that  the 
plaintiff  waives  the  damages  for  the  conversion  and  sues  for  the  value  of  the 
property.* 

Where  Tort  Is  Committed  by  Several  Persons.  —  As  preliminary  to  a  consideration 
of  the  rights  of  a  person  waiving  the  tort  and  suing  in  assumpsit  where  the 
tort  is  joint,  it  may  be  stated  that  there  is  some  conflict  of  opinion  upon  the 
point  whether  a  judgment  in  trespass  or  trover  in  favor  of  the  plaintiff,  with- 
out satisfaction,  vests  title  to  the  property  in  suit  in  the  defendant.  Accord- 
ing to  a  number  of  decisions,  an  unsatisfied  judgment  has  no  such  effect,  and, 
consequently,  a  judgment  against  one  tortfeasor,  so  long  as  it  remains  unsatis- 
fied, is  not  a  bar  to  an  action  against  the  other  tortfeasors.5    On  the  other 

1.  Present  Doctrine.  —  Cooley  on  Torts  (2d  person  whose  goods  are  wrongfully  sold  by 
ed.)  91.  the  sheriff  gives  notice  at  the  sheriff's  sale  that 

2.  Naked  Trespass.  —  Patterson  v.  Prior,  18  the  goods  belong  to  him,  and  that  the  pur- 
Ind.  440,  81  Am.  Dec.  367;  Tightmeyer  v.  chaser  will  take  no  title,  he  is  not  estopped  by 
Mongold,  20  Kan.  90;  Fanson  v.  Lindsley,  20  such  notice  from  maintaining  an  action  of 
Kan.  235;  Webster  v.  Drinkwater,  5  Me.  319,  trespass  against  the  sheriff.  Hyde  v.  Kiehl, 
17  Am.  Dec.  238;  Noyes  v.  Loring,  55  Me.  408.  183  Pa.  St.  415. 

In  most  actions  of  trespass,  nothing  could  Effect  of  Discontinuing  Action  in  Assumpsit  on 

be  more  repugnant  to  the  real  facts  than  the  Right  of  Election.  —  In  Thompson  v,  Howard, 

implication  of  a  promise  on  the  part  of  the  31  Mich.  309,  it  was  held  that  where  a  party 

tortfeasor,  and  it  would  often  be  in  direct  con-  waives  the  tort  and  sues  in  assumpsit,  which 

fiict  with  his  express  declaration.    Thus,  the  suit  is  subsequently  discontinued,  he  cannot 

law  will  not  raise  an  implied  promise  to  pay  thereafter  bring  an  action  of  tort, 

rent  by  one  who  takes  possession  of  and  holds  In  Equitable  Co-operative  Foundry  Co.  v. 

land  taken  by  force  and  with  a  claim  of  right  Hersee,  103  N.  Y.  25,  it  was  held  that  the  mere 

in  himself,  nor  will  the  law  raise  an  implied  bringing  of  an  action  for  the  price  of  goods 

promise  to  pay  a  certain  sum  of  money  as  converted  is  not  a  binding  election  of  reme- 

damages  for  an  assault  and  battery.    Carson  dies,  where  at  the  time  of  its  commencement 

River  Lumbering  Co.  v.  Bassett,  2  Nev.  249.  the  plaintiff  was  not  aware  of  the  facts  which 

3.  Election  of  Eemedies  —  Suit  in  Assumpsit  would  have  enabled  him  to  elect,  and  that  he 
Bars  Suit  in  Tort.  —  Cooper  v.  Cooper,  147  might  discontinue  the  suit  in  assumpsit  and 
Mass.  370,  9  Am.  St.  Rep.  721.  bring  suit  in  trover. 

Effect  of  Unsatisfied  Demand  on  Right  of  Elec-  In  Conrow  v.  Little,  115  N.  Y.  387,  the  court 
tion.  —  Where  there  is  a  wrongful  conversion  reached  practically  the  same  conclusion.  In 
of  goods,  and  the  parties  entitled  thereto  de-  that  case  it  was  held  that  the  commencement 
mand  payment  from  the  tortfeasors,  which  of  the  action,  where  all  the  facts  are  known,  is 
demand  is  repudiated,  this  does  not  constitute  conclusive  evidence  of  an  election, 
such  an  affirmation  of  the  sale  as  will  bar  their  4.  Suit  in  Tort  Bars  Suit  in  Assumpsit.  —  Huff- 
right  to  maintain  trover  for  the  goods.  Valpy  man  v.  Hughlett,  11  Lea  (Tenn.)  554;  Kirk- 
v.  Sanders,  5  C.  B.  886,  57  E.  C.  L.  886.  man  v.  Philips,  7  Heisk.  (Tenn.)  222. 

Effect  of  Notice  Given  to  Prevent  Sale  of  Con-  5.  Effect  of  Unsatisfied  Judgment. —  Brinsmead 

verted  Property  on  Bight  of  Action.  —  Where  a  v.  Harrison,  6  L.  R.  C.  P.  584;  Lovejoy  v. 
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hand,  a  number  of  decisions  maintain  that  an  unsatisfied  judgment  vests  title 
to  the  property  in  the  defendant,1  and  that  judgment  against  one  of  two  joint 
tortfeasors  without  execution  or  satisfaction  is  a  bar  to  an  action  by  the  same 
plaintiff  against  the  other  tortfeasor.2  In  one  case  the  doctrine  was  laid  down 
that  the  title  to  property  by  the  force  of  the  plaintiff's  election  to  sue  in 
assumpsit  vests  in  the  tortfeasors  sued  for  its  value.3  So  it  has  been  held 
that  if  one  of  the  tortfeasors  is  sued  in  tort  the  plaintiff  cannot  thereafter  sue 
the  others  in  assumpsit  although  the  judgment  in  that  action  remains  unsatis- 
fied,4 and  that  a  judgment  in  tort  in  favor  of  the  plaintiff  divests  him  of  his 
title  in  the  property.5 

3.  Actions  Based  on  Conversion  of  Property  —  a.  WHERE  Property  CON- 
VERTED Is  Sold  —  (i)  General  Considerations  Applicable  to  Waiver  of  Tort.  — 
Formerly  the  doctrine  prevailed  that  what  was  a  tort  in  its  inception  could 
not  by  any  subsequent  transaction  be  made  the  foundation  of  an  implied 
assumpsit;  and  therefore  one  whose  goods  had  been  wrongfully  converted  and 
sold  was  limited  to  an  action  of  tort  as  the  sole  remedy.6  The  contrary 
doctrine,  however,  has  prevailed  for  a  long  time,  and  at  the  present  day  is 
unquestioned.  If  one  person  wrongfully  converts  and  sells  another's  prop- 
erty, the  injured  party  may  disaffirm  his  act  and  sue  him  as  a  wrongdoer,  or 
he  may  waive  the  tort,  affirm  the  sale,  and  recover  in  assumpsit  upon  a  count 
for  money  had  and  received  to  his  use.7    The  owner  of  property  wrongfully 


Murray,  i  Wall.  (U.  S.)  70;  Bell  v.  Terry,  43 
Iowa  468;  United  Society  of  Shakers  v.  Under- 
wood, 74  Ky.  265;  Elliott  v.  Porter,  5  Dana 
(Ky.)  299;  Atwater  v.  Tutle,  55  Ky.  144;  Nott 
v.  Cunningham,  2  Sneed  (Tenn.;  204;  Smith  v. 
Smith,  51  N.  H.  571;  Saunderson  v.  Caldwell, 

2  Aik.  (Vt.)  195. 

1.  Adams  v.  Broughton,  Stra.  1078;  Nast  v. 
Pier,  4  Rawle  (Pa.)  273;  Floyd  v.  Browne,  I 
Rawle  (Pa.)  121;  Murrell  v.  Johnson,  I  Hen. 
&  M.  (Va.)  449;  Bogan  v.  Wilburn,  1  Spears 
(S.  Car.)  167;  Rogers  v.  Thompson,  Rice  L.  (S. 
Car.)  60;  Hunt  v.  Bates,  7  R.  I.  217. 

2.  Hunt  v.  Bites,  7  R.  I.  217. 

3.  Terry  v.  Munger,  121  N.  Y.  161.  Com- 
pare Huffman  v.  Hughlett,  11  Lea  (Tenn.)  549. 

4.  Floyd  v.  Browne,  1  Rawle  (Pa.)  121,  18 
Am.  Dec.  602;  Hyde  v.  Kiehl,  183  Pa.  St.  414; 
Buckland  v.  Johnson,  15  C.  B.  145. 

6.  Floyd  v.  Browne,  1  Rawle  (Pa.)  121,  18 
Am.  Dec.  602;  Fox  v.  The  Northern  Liberties, 

3  W.  N.  C.  (Pa.)  107;  Merrick's  Estate,  5  W.  & 
S.  (Pa.)  17:  Nasi  v.  Pier,  4  Rawle  (Pa.)  286. 

As  to  the  Effect  of  judgments  generally  see 
the  title  Judgments  and  Decrees. 

6.  Former  Rule.  —  Phillips  v.  Thompson,  3 
Lev.  191;  Jones  v.  Hoar,  5  Pick.  (Mass.)  285. 

7.  Present  Rule  —  Waiver  of  Tort  and  Suit  in 
Assumpsit  —  England.  —  Powell  v.  Reese,  7  Ad. 
&  El.  426,  34  E.  C.  L.  136;  Young  v.  Marshall, 
8  Bing.  43,  21  E.  C.  L.  215;  L'imine  v.  Dorrell, 
2  Ld.  Raym.  1210;  Brewer  v.  Sparrow,  7  B.  & 
C.  310,  14  E.  C.  L.  50;  Neate  v.  Harding,  20 
L.  J.  Exch.  250;  Fcltham  v.  Terry,  cited  in  1 
Cowp.  419. 

Alabama.  —  Fuller  v.  Daren,  36  Ala.  77,  76 
Am.  Dec.  318;  Pike  v.  Bright,  29  Ala.  336; 
Strothcrr.  Butler,  17  Ala.  733;  Smith  v.  Jerni- 
gan,  83  Ala.  256;  Crow  v.  Boyd,  17  Ala.  53; 
Cameron  v.  Clarke,  11  Ala.  259;  Upchurch  v. 
Norsworthy,  15  Ala.  705;  Fuller  v,  Durcn,  36 
Ala.  73,  76  Am.  Dec.  318. 

Arkansas.  —  Bowman  v.  Browning,  17  Ark. 
599;  Hudson  v.  Gilliland,  25  Ark.  100;  Cham- 
blee  v.  McKcnzic,  31  Ark.  155. 
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California.  —  Halleck  v.  Mixer,  t6  Cal.  574; 
Fratt  v.  Clark,  12  Cal.  89. 

Connecticut.  —  Tucker  v.  Jewett,  32  Conn. 
5°3- 

Delaware.  —  Hutton  v.  Wetherald,  5  Harr. 
(Del.)  38. 

Georgia.  —  Barlow  v.  Stalworth,  27  Ga.  517. 

Illinois.  —  De  Clerq  v.  Mungin,  46  III.  112; 
Cushman  v.  Hayes,  46  111.  145;  Staat  v.  Evans, 
35  111.  455- 

Iowa.  —  Goodenow  v.  Snyder,  3  Greene 
(Iowa)  599;  Moses  v.  Arnold,  43  Iowa  187,  22 
Am.  Rep.  239. 

Maine. — Howe  v.  Clancey,  53  Me.  130;  Shaw 
v.  Coffin,  58  Me.  254,  4  Am.  Rep.  290;  Web- 
ster v.  Drinkwater,  5  Me.  319,  17  Am.  Dec. 
238;  Rand  v.  Nesmith,  61  Me.  ill;  Balch  v. 
Patten,  45  Me.  49,  71  Am.  Dec.  526. 

Maryland. — Leighton  v.  Preston,  9  Gill  (Md.) 
201;  Stockett  v.  Watkins,  2  Gill  &  J.  (Md.)  326, 
20  Am.  Dec.  438. 

Massachusetts.  —  Gilmore  v.  Wilbur,  12  Pick. 
(Mass.)  124;  Allen  v.  Ford,  19  Pick.  (Mass.) 
217;  Jones  v.  Hoar,  5  Pick.  (Mass.)  285; 
Berkshire  Glass  Co.  v.  Wolcott,  2  Allen  (Mass.) 
227,  79  Am.  Dec.  781;  Boston,  etc.,  R.  Corp. 
v.  Dana,  1  Gray  (Mass.)  83;  Miller  v.  Miller, 
7  Pick.  (Mass.)  133,  19  Am.  Dec.  264. 

Michigan.  —  Watson  v.  Stever,  25  Mich.  386; 
Tolan  v.  Hodgcboom,  38  Mich.  625. 

Missottri.  —  Dougherty  v.  Chapman,  29  Mo. 
App.  242 

New  Hampshire,  —  White  r.  Brooks,  43  N. 
H.  402;  Smith  v.  Smith,  43  N.  H.  536;  Mario 
v.  Locke,  11  N.  H.  246. 

New  Jersey.  —  Budd  v.  Hiler,  27  N.  J.  L. 
43- 

New  York. — Comstock  v.  Hier,  73  N.  Y. 
269,  29  Am.  Rep.  142;  Berly  v.  Taylor,  5  1 1  ill 
(N.  Y.)  582. 

North  Carolina.  —  Scottish  Carolina  Timber, 
etc.,  Co.  v.  Brooks,  109  N.  Car.  698;  Bullinger 
v.  Marshall.  70  N.  Car.  520;  Edwards  v.  Cow- 
per,  99  N.  Car.  421;  Wall  v.  Williams,  91  N. 
Car.  477- 
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taken  has  a  right  to  follow  it  and  adopt  any  act  done  to  it,  and  treat  the  pro- 
ceeds as  money  had  and  received  to  his  use.1  Probably  the  true  ground  upon 
which  this  principle  rests  is  that  the  subsequent  assent  to  treat  the  matter  as 
resting  on  the  contract  has  relation  back  to  the  time  when  the  goods  were 
taken,  and  in  legal  effect  converts  it  into  a  sale  of  goods  at  the  request  of  the 
owner.2 

Right  to  Proceeds  of  Sale  Necessary.  —  To  authorize  a  recovery  in  assumpsit,  the 
plaintiff  must  be  entitled  to  the  proceeds  of  the  sale.3  This,  however,  does 
not  necessarily  mean  that  the  plaintiff  must  have  title  to  the  property  con- 
verted. If  at  the  time  of  conversion  the  plaintiff  is  in  possession  and  is  exer- 
cising acts  of  ownership,  he  may  maintain  trespass  against  the  wrongdoer; 
and  if  this  is  so,  it  follows  that  he  may  waive  the  tort  and  maintain  an  action 
to  recover  the  money  accruing  from  its  sale.4 

Payment  in  Money  Unnecessary.  —  It  is  not  essential  to  the  maintenance  of  the 
action  that  payment  for  the  goods  shall  have  been  actually  made  in  money; 
payment  in  property  of  any  sort  will  be  sufficient.8 

Whether  Sale  of  Property  Without  Actual  Payment  Sufficient.  —  Whether  the  mere  sale 
of  converted  property  is  or  is  not  in  and  of  itself  sufficient  to  warrant  the 
bringing  of  an  action  in  assumpsit  is  a  controverted  question.  According  to 
one  decision,  the  tortfeasor  must  actually  have  received  the  purchase  money 
or  its  equivalent ; 6  but  a  more  recent  decision  holds  that  the  action  will  lie 

Coffin,  58  Me.  254,  4  Am.  Rep.  290;  Walker  v. 
Davis,  1  Gray  (Mass.)  506;  Munger  v.  Hess, 
28  Barb.  (N.  Y.)  75;  Peigne  v.  Sutclife,  4 
M'Cord  L.  (S.  Car.)  387,  17  Am.  Dec.  756. 

Sale  of  Articles  by  Thief.  —  Where  specific 
articles  are  sold  and  converted  into  money  the 
owner  may  maintain  assumpsit  for  money  had 
and  received  against  the  thief.  Howe  v. 
Clancey,  53  Me.  130.  See  also  Boston,  etc.,  R. 
Corp.  v.  Dana,  1  Gray  (Mass.)  83. 

1.  Neate  v.  Harding,  20  L.  J.  Exch.  250. 

2.  Stearns  v.  Dillingham,  22  Vt.  624,  54  Am. 
Dec.  88. 

3.  Plaintiff  Must  Be  Entitled  to  Proceeds  of 
Sale.  —  Bigelow  v.  Jones,  10  Pick.  (Mass.)  161, 
in  which  case  it  was  held  that  the  disseizee  of 
land,  until  he  has  regained  seizin  and  posses- 
sion by  judgment  or  entry,  has  not  such  an 
interest  in  the  land  as  will  give  him  an  in- 
terest in  the  trees  which  have  been  severed 
therefrom  and  sold  during  the  continuance  of 
the  disseizin,  and  that  he  has  no  such  interest 
in  the  money  for  which  they  were  sold  as  will 
enable  him  to  maintain  assumpsit  for  money 
had  and  received. 

4.  Title  in  Plaintiff  Not  Necessary  to  Support 
Action.  —  Oughton  v.  Seppings,  1  B.  &  Ad. 
241,  20  E.  C.  L.  380. 

5.  Payment  in  Money  Unnecessary.  —  Stewart 
v.  Conner,  9  Ala.  813;  Cameron  v.  Clarke,  11 
Ala.  259;  Fuller  v.  Duren,  36  Ala.  77,  76  Am. 
Dec.  318;  Arms  v.  Ashley,  4  Pick.  (Mass.)  71; 
Miller  v.  Miller,  7  Pick.  (Mass.)  133,  19  Am. 
Dec.  264;  Mason  v.  Waite,  17  Mass.  560. 

Illustration.  —  If  one  tenant  in  common  sells 
trees  growing  on  the  land  and  receives  pay- 
ment, whether  in  money,  goods,  or  real  estate, 
he  will  be  liable  to  his  cotenant  in  an  action 
for  money  had  and  received,  if  no  question  is 
made  in  regard  to  the  title  of  the  land  held  in 
common.  Miller  v.  Miller,  7  Pick.  (Mass.) 
134,  19  Am.  Dec.  264. 

6.  Whether  Payment  Necessary  to  Sustain 
Action  —  Affirmative  View.  —  Budd  v.  Hiler, 
27  N.  J.  L.  48. 
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Pennsylvania.  —  Willet  v.  Willet,  3  Watts 
(Pa.)  277. 

Rhode  Island.  —  Hall  v.  Peckham,  8  R.  I.  372. 

Tennessee.  —  Campbell  v.  Reeves,  3  Head 
(Tenn.)  226;  Huffman  v.  Hughlett,  11  Lea 
(Tenn.)  549. 

Vermont.  —  Kidney  v.  Persons,  41  Vt.  386, 
98  Am.  Dec.  595;  Stearns  v.  Dillingham,  22 
Vt.  624,  54  Am.  Dec.  88;  Burnap  v.  Partridge, 
3  Vt.  144. 

Wisconsin.  —  Elliott  v.  Jackson,  3  Wis.  649. 

Illustrations  —  Conversion  by  Decedent.  —  An 
administrator  is  liable  to  an  action  for  money 
had  and  received,  by  his  intestate,  for  coal 
tortiously  taken  from  the  plaintiff's  land,  if 
the  intestate  had  sold  it  and  received  the 
money.  Powell  v.  Reese,  7  Ad.  &  El.  426,  34 
E.  C.  L.  136. 

Conversion  by  Tenant  in  Common.  —  If  one 
tenant  in  common  sells  the  whole  of  an  article 
owned  in  common,  or  undertakes  to  do  so, 
without  the  authority  or  consent  of  the  other 
tenant,  this  constitutes  a  wrongful  conversion, 
and  the  latter  tenant  may  waive  the  tort, 
ratify  the  sale,  and  bring  his  action  of  money 
had  and  received  for  the  money  received  by 
the  defendant  for  the  plaintiff's  interest  in  the 
property.    White  v.  Brooks,  43  N.  H.  402. 

Conversion  by  Trustees.  —  Certain  goods  were 
mortgaged  by  the  owners  to  the  plaintiff  to 
secure  a  deed  from  the  former  to  the  latter. 
The  mortgagors  afterwards  conveyed  the  same 
goods  to  the  defendants  in  trust  to  sell  and 
distribute  the  proceeds  among  the  creditors  of 
the  grantor.  Under  this  deed  of  trust  the  de- 
fendants sold  the  goods  and  received  the  pro- 
ceeds. It  was  held  that  in  making  this  sale 
the  defendants  committed  a  tort  and  the  plain- 
tiff might  recover  the  proceeds  to  satisfy  his 
mortgage  deed  in  an  action  for  money  had  and 
received.  Leighton  v.  Preston,  9  Gill  (Md.) 
201. 

Conversion  by  Infants.  —  The  rule  stated  in 
the  text  applies  in  case  of  wrongful  conver- 
sions and  sales  of  goods  by  infants.    Shaw  v. 
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although  the  tortfeasor  may  not  have  actually  collected  the  price,  but  has 
accepted  in  lieu  thereof  the  promise  of  the  vendee  to  pay.1 

Barter  or  Exchange  of  Property  Insufficient.  —  It  has  been  held  that  the  action  will 
not  be  supported  by  a  showing  that  the  tortfeasor  has  bartered  or  exchanged 
the  property.2 

Benefit  to  Tortfeasor  Necessary.  —  If  no  benefit  accrues  to  the  tortfeasor  by  reason 
of  the  tort  committed,  assumpsit  will  not  lie.  He  cannot  be  charged  as  on  an 
implied  contract  unless  some  benefit  has  actually  accrued  to  him.3 

Detriment  to  Plaintiff  Necessary".  —  There  must  also  be  a  corresponding  detriment 
to  the  plaintiff,  or,  in  other  words,  the  defendant's  estate  must  have  been 
enriched  at  the  expense  of  the  plaintiff's.4 

Limit  of  Recovery.  —  When  suit  is  brought  in  assumpsit,  the  plaintiff  waives 
all  tort  and  damages,  and  the  recovery  is  limited  to  the  amount  actually 
received  from  the  sale;5  and  if,  for  any  reason,  the  amount  received  cannot 
be  ascertained,  assumpsit  will  not  lie.  The  only  remedy  in  that  case  is  tres- 
pass or  trover.6 

(2)  Running  of  Statute  of  Limitations.  —  The  cases  are  not  uniform  as  to 
the  time  when  the  statute  of  limitations  begins  to  run  against  the  right  to  sue 
in  assumpsit  for  the  proceeds  of  the  sale.  According  to  one  decision,  the  right 
to  the  proceeds  accrues  by  force  of  and  at  the  moment  of  the  election,  and  as 
a  consequence  thereof  it  was  held  that  the  plaintiff  is  not  entitled  to  interest 
prior  to  the  time  of  the  election.7  According  to  another  decision,  the  time 
from  which  the  statutory  period  is  to  be  computed  is  neither  the  time  of  the 
election  nor  the  time  of  the  sale  (when  sale  and  payment  are  not  contempora- 
4  neous),  but  the  time  when  the  defendant  actually  received  payment  for  the 
property.8  Provided  the  tortfeasor  sells  the  property  before  the  statute  of 
limitations  has  barred  the  right  of  the  plaintiff  to  bring  his  action  of  tort  for 
the  conversion,9  the  most  reasonable  view  is  that  the  statute  of  limitations 
will  begin  to  run  against  an  action  of  assumpsit  from  the  date  of  the  sale  of 
the  property  if  payment  is  contemporaneous  with  the  sale,  or  from  the  date  of 
payment  if  the  payment  is  made  at  a  time  subsequent  to  the  sale.  It  fol- 
lows, then,  that  the  mere  fact  that  the  action  of  tort  is  barred  is  no  reason 
why  the  action  of  assumpsit  should  also  be  barred,  and  it  has  been  so  held.10 
If  the  injured  party  chooses  to  bring  assumpsit  instead  of  tort,  the  tortfeasor 


1.  Negative  View.  —  Burton  Lumber  Co.  v. 
Wilder,  108  Ala.  669.  in  which  case  the  court 
said:  "A  wrongdoer  *  *  *  cannot  de- 
prive the  owner  of  this  right  by  failing  or 
declining  to  collect  the  purchase  money,  and  in 
accepting  in  lieu  thereof  the  promise  of  the 
purchaser  to  pay  it;  but,  accepting  such  prom- 
ise, he  will  be  conclusively  deemed,  as  in 
favor  of  the  owner,  to  have  treated  it  as  the 
equivalent  of  money.  By  selling  the  goods 
for  a  price,  he  impliedly  agrees  to  give  the 
owner  the  benefit  of  it;  and  if  he  accept  any- 
thing else  than  money  for  the  price,  he  does 
so  at  his  own  hazard." 

2.  Barter  or  Exchange  of  Property  Insufficient. 
—  Fuller  v.  Durcn,  36  Ala.  73,  76  Am.  Dec. 
318;  Kidney  v.  Persons,  41  Vt.  386,  98  Am. 
Dec.  595. 

3.  Tortfeasor   Must   Have   Been  Benefited.  — 

Webster  v.  Drinkwater,  5  Me.  319,  17  Am.  Dec. 
238;  Ford  v.  Caldwell,  3  Hill  L.  (S.  Car.)  248. 

4.  Plaintiff  Must  Have  Suffored  Loss.  —  Phillips 
v.  Ilomfray,  24  Ch.  D.  439. 

6.  Limit  of  Recovery.  —  Llndon  v.  Hooper,  1 
Cowp.  414;  Dougheny  71.  Chapman,  29  Mo. 
App.  241;  Savillc  v.  Welch,  58  Vt.  083.  See 
also  Moses  v.  Macfcrlan,  2  Burr.  1005. 
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6.  No  Recovery  in  Assumpsit  Where  Amount 
Not  Ascertainable.  —  Saville  v.  Welch,  58  Vt. 
683. 

7.  Running  of  Statute  of  Limitations  —  From 
Time  of  Election.  —  Dougherty  v.  Chapman, 
29  Mo.  App.  233. 

8.  From  Time  of  Receiving  Payment  for  Prop- 
erty. —  Miller  v.  Miller,  7  Pick.  (Mass.)  133, 
19  Am.  Dec.  264.  In  this  case  it  was  held  that 
where  a  promissory  note  was  taken  from 
the  purchaser,  and  payments  were  afterwards 
made  on  i(,  the  statute  began  to  run  from  the 
date  of  these  payments. 

9.  Where  Buit  in  Tort  Is  Barred  Before  Sale  of 
Property.  —  Mr.  Keener  says  that  if  the  tort- 
feasor retains  the  property  until  the  statutory 
period  has  run  against  the  injured  party's 
right  to  maintain  an  action  of  tort  for  its  con- 
version, the  latter  cannot  maintain  an  action 
for  the  proceeds,  if  the  tortfeasor  subsequently 
sells  the  property.  Keener  on  Quasi  Con- 
tracts 176,  177.  Sec  also  Currier  v.  Studley, 
159  Mass.  17. 

10.  Suit  in  Assumpsit  Not  Barred  Because  Suit 
in  Tort  Is  Barred. —  Hony  v.  Hony,  1  Sim.  & 
St.  568;  Ivey  v.  Owens,  28  Ala.  642;  Lamb  v. 
Clark,  5  Pick.  (Mass.)  193. 
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cannot  allege  his  own  wrong  for  the  purpose  of  carrying  back  the  injury  to  a 
time  which  will  let  in  the  statute  of  limitations.1 

b.  Where  Property  Converted  Is  Used  or  Consumed  by  Tort- 
FEASOR.  —  There  is  much  conflict  of  authority  on  the  question  whether  the 
injured  party  can  sue  in  assumpsit  for  the  value  of  converted  property  where 
the  tortfeasor,  instead  of  selling  it,  retains  it  for  his  own  use  or  consumes  it. 
In  England  there  are  decisions  which  seem  to  support  both  sides  of  the  con- 
troversy.2 In  the  United  States  the  decisions  are  also  very  conflicting,  and 
in  many  states  it  is  well  settled  that  if  the  goods  are  not  sold,  assumpsit  will 
not  lie,  and  that  the  consumption  or  retention  of  the  property  converted  by 
the  defendant  is  not  sufficient  to  authorize  this  remedy.3  In  a  larger  number 
of  states  the  rule  is  equally  well  settled  to  the  contrary,  and  one  whose  prop- 
erty has  been  converted  by  another  who  retains  it  for  his  own  use  or  consumes 
it  may  waive  the  tort  and  sue  in  assumpsit  to  recover  its  value.4 


1.  Lamb  v.  Clark,  5  Pick  (Mass.)  193.  In 
this  case  the  defendant  obtained  possession  of 
divers  promissory  notes  without  a  legal  trans- 
fer from  the  owner,  and  received  payment  of 
some  of  them  more  than  six  years,  and  of 
others  within  six  years,  next  before  the  com- 
mencement of  the  action,  and  it  was  held  that 
he  was  liable  in  assumpsit  for  the  sums  re- 
ceived within  the  six  years,  and  that  he  was 
estopped  to  say  that  the  notes  were  obtained 
by  fraud  and  so  an  action  for  trover  would 
have  been  barred  by  the  statute. 

2.  That  Assumpsit  Will  Lie.  —  Russell  v.  Bell, 
10  M.  &  W.  340;  Lightly  v.  Clouston,  1  Taunt. 
112,  which  supports  this  view  at  least  by  im- 
plication. 

That  Assumpsit  Will  Not  Lie.  —  In  Bennett  v. 
Francis,  2  B.  &  P.  550,  this  question  was  con- 
sidered but  not  decided.  The  court  intimated 
very  strongly,  however,  that  the  action  would 
not  lie. 

3.  View  that  Assumpsit  Will  Not  Lie  —  Ala- 
bama.—  Pike  v.  Bright,  29  Ala.  332;  Strother 
v.  Butler,  17  Ala.  733;  Lytle  v.  Bowdon,  107 
Ala.  361;  Crow  v.  Boyd,  17  Ala.  51;  Smith  v. 
Jernigan,  83  Ala.  256;  Bradfield  v.  Patterson, 
106  Ala.  397. 

Arkansas.  —  Bowman  v.  Browning,  17  Ark. 
599.  The  contrary  doctrine  formerly  pre- 
vailed in  this  state.  Johnson  v.  Reed,  8  Ark. 
202. 

Connecticut. — Tucker  v.  Jetvett,  32  Conn. 

Iowa.  —  Moses  v.  Arnold,  43  Iowa  187,  22 
Am.  Rep.  239. 

Kentucky.  —  Pritchard  v.  Ford,  1  J.  J.  Marsh. 
(Ky.)  543;  Sanders  v.  Hamilton,  3  Dana  (Ky.) 

550. 

Maine.  —  Androscoggin  Water  Power  Co.  v. 
Metcalf.  65  Me.  40;  Balch  v.  Patten,  45  Me. 
41,  71  Am.  Dec.  526;  Emerson  v.  McNamara, 
41  Me.  565. 

Massachusetts.  —  Jones  v.  Hoar,  5  Pick. 
(Mass.)  285. 

Missouri.  —  Sandeen  v.  Kansas  City,  etc., 
R.  Co.,  79  Mo.  278;  Ahern  v.  Carroll,  30  Mo. 
200.  The  rule  was  formerly  to  the  contrary. 
See  Floyd  v.  Wiley,  1  Mo.  430. 

New  Hampshire.  —  Smith  v.  Smith,  43  N.  H. 
536;  Mann  v.  Locke,  11  N.  H.  246;  White  v. 
Brooks,  43  N.  H.  402.  That  the  rule  was  for- 
merly otherwise,  see  Hill  v.  Davis,  3  N.  H. 
384,  14  Am.  Dec.  373. 

Pennsylvania.  —  Bethlehem  v.  Perseverance 


F.  Co.,  81  Pa.  St.  445;  Willet  v.  Willet,  3 
Watts  (Pa.)  277.  But  see  the  memorandum 
opinion  in  Philadelphia  Co.  v.  Park,  138  Pa. 
St.  346,  which  seems  to  be  in  conflict  with  the 
other  Pennsylvania  decisions. 

South  Carolina.  —  Schweizer  v.  Weiber,  6 
Rich.  L.  (S.  Car.)  159. 

Vermont.  —  Stearns  v.  Dillingham,  22  Vt. 
624,  54  Am.  Dec.  88;  Kidney  v.  Persons,  41 
Vt.  386,  98  Am.  Dec.  595;  Saville  v.  Welch.  58 
Vt.  683;  Scott  v.  Lance,  21  Vt.  507. 

4,  View  that  Assumpsit  Lies — United  States. 
—  Janes  v.  Buzzard,  Hempst.  (U.  S.)  240. 

California.  —  Lehmann  v.  Schmidt,  87  Cal. 
15;  Roberts  v.  Evans,  43  Cal.  380. 

Georgia.  —  Newton  Mfg.  Co.  v.  White,  53 
Ga.  395.  The  contrary  rule  formerly  pre- 
vailed in  this  state.  Barlow  v.  Stalworth,  27 
Ga.  517. 

Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Chew,  67 
111.  378.  The  rule  was  formerly  otherwise  in 
Illinois.  O'Reer  v.  Strong,  13  111.  688;  Mor- 
rison v.  Rogers,  3  111.  317. 

Indiana. — Morford  v.  White,  53  Ind.  547; 
Jones  v.  Gregg,  17  Ind.  84;  Cooper  v.  Helsa- 
beck,  5  Blackf.  (Ind.)  14. 

Kansas.  —  Tamson  v.  Linsley,  20  Kan.  235; 
Stewart  v.  Balderston,  10  Kan.  142. 

Michigan.  —  Aldine  Mfg.  Co.  v.  Barnard,  84 
Mich.  632;  Tuttle  v.  Campbell,  74  Mich.  652, 
16  Am.  St.  Rep.  652;  Fiquet  v.  Allison,  12 
Mich.  328,  86  Am.  Dec.  54. 

Mississippi.  —  Evans  v.  Miller,  58  Miss.  128, 
38  Am.  Rep.  313,  disapproving  intimations  to 
the  contrary  in  O'Conley  v.  Natchez,  1  Smed. 
&  M.  (Miss.)  46,  40  Am.  Dec.  87,  and  Mhoon 
v.  Greenfield,  52  Miss.  440. 

New  York.  —  Goodwin  v.  Griffis,  88  N.  Y. 
629;  Terry  v.  Munger,  121  N.  Y.  166,  18  Am. 
St.  Rep.  803;  McGoldrick  v.  Willits,  52  N.  Y. 
620;  Osborn  v.  Bell,  5  Den.  (N.  Y.)  370,  49 
Am.  Dec.  275;  Wigand  v.  Sichel,  3  Keyes  (N. 
Y.)  120;  Butts  v.  Collins,  13  Wend.  (N.  Y.)  154; 
Abbott  v.  Blossom,  66  Barb.  (N.  Y.)  353. 

North  Carolina.  —  Logan  v.  Wallis,  76  N. 
Car.  416. 

Ohio.  —  Barker  v.  Cory,  15  Ohio  1. 

Tennessee.  —  Kirkman  v.  Philips,  7  Heisk. 
(Tenn.)  222;  Alsbrook  v.  Hathaway,  3  Sneed 
(Tenn.)  454. 

Texas.  —  Ferrill  v.  Mooney,  33  Tex.  219. 

West  Virginia.  —  McDonald  v.  Peacemaker, 
5  W.  Va.  439. 

Wisconsin. — Walker  v.  Duncan,  68  Wis. 
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4.  Wrongfully  Obtaining  Another's  Money.  —  Where  one  wrongfully  obtains 
another's  money,  the  tort  may  be  waived  and  an  action  for  money  had  and 
received  may  be  brought.1 

5.  Actions  Based  on  Wrongful  Enticement  of  Servants.  —  One  whose  servant 
has  been  enticed  away  by  another  may  waive  the  tort  and  sue  on  an  implied 
promise  for  the  value  of  the  services  rendered  by  the  servant  to  the  second 
employer.2 

6.  Actions  Based  on  Wrongful  Use  of  Real  Property  —  a.  STATEMENT  OF 
RULE.  —  An  action  for  use  and  occupation  is  founded  on  a  contract  express 
or  implied.  Before  a  recovery  can  be  had  in  this  form  of  action,  it  must  be 
made  to  appear  that  the  relation  of  landlord  and  tenant  existed  between  the 
parties;  under  no  other  circumstances  will  this  action  lie.  Title  in  the  plain- 
tiff and  use  and  occupation  by  the  defendant  are  not  enough.3 


624;  Norden  v.  Jones,  33  Wis.  600,  14  Am. 
Rep.  782.  The  earlier  decisions  in  this  state 
are  to  the  contrary.  Kelty  v.  Owens,  3  Pin. 
(Wis.)  372;  Elliott  v.  Jackson,  3  Wis.  649. 

1.  See  supra,  this  title,  Money  Had  and  Re- 
ceived and  Money  Paid  —  Money  Paid  under 
Duress;  Money  Procured  to  Be  Paid  by  Fraud. 

2.  Enticing  Away  Servant.  —  Lightly  v.  Clous- 
ton,  1  Taunt.  112;  Foster  v.  Stewart,  3  M.  &  S. 
191;  Thompson  r.  Havelock,  I  Campb.  527; 
Stockett  v.  Watkins,  2  Gill  &  J.  (Md.)  326,  20 
Am.  Dec.  438;  James  v.  Le  Roy,  6  Johns.  (N. 
Y.)  274.    Contra.  Crow  v.  Boyd,  17  Ala.  51. 

Illustration.  —  Where  A,  an  apprentice,  ran 
away  from  his  master,  in  New  York,  boarded 
a  ship,  and  signed  articles  by  which  he  en- 
gaged to  perform  the  whole  voyage  and  to  for- 
feit his  wages  in  case  of  desertion  or  embez- 
zlement, and  during  the  voyage  he  deserted, 
having  been  guilty  of  embezzlement,  it  was 
held  that  the  master  was  eniitled  to  recover 
from  the  shipowners  his  whole  earnings  dur- 
ing the  time  when  he  was  on  board,  without 
any  deduction  for  wages  advanced  to  him, 
though  neither  the  owners  nor  the  captain 
knew  that  he  was  an  apprentice.  James  v.  Le 
Roy,  6  Johns.  (N.  Y.)  274. 

3.  Necessity  of  Relation  of  Landlord  and  Tenant 
—  England.  —  Birch  v.  Wright.  1  T.  R.  378; 
Tew  v.  Jones,  13  M.  &  W.  12. 

United  States.  —  Lloyd  v.  Hough,  1  How. 
(U.  S.)  160. 

Alabama.  —  Lankford  v.  Green,  52  Ala.  103; 
Stringfellow  v.  Curry,  76  Ala.  394;  Fielder  v. 
Childs,  73  Ala.  568;  Grady  v.  Ibach,  94  Ala. 
152. 

Arkansas.  —  Byrd  v.  Chase,  10  Ark.  602, 
California. — Sampson  v.  Schaeffer,  3  Cal. 

I96;  Ramirez  v.  Murray,  5  Cal.  222;  O'Conner 

v.  Corbitt,  3  Cal.  370. 

Delaware.  —  Redden    v.    Barker,    4  Harr. 

(Del.)  179. 

Georgia.  —  Williams  v.  Hollis,  1963.313. 

Illinois.  —  McNair  v.  Schwartz,  16  111.  24; 
Dudding  v.  Hill,  15  III.  61;  Dixon  v.  Haley, 
16  111.  145. 

Indiana. — Estep  v.  Estep,  23  Ind.  1 14; 
Nevvby  v.  Vestal,  6  Ind.  413. 

Kentucky.  —  Waller  v.  Morgan,  18  B.  Mon. 
(Ky.)  142. 

Maine.  —  Howe  v.  Russell,  41  Mc.  446; 
Emery  v.  Emery,  87  Mc.  282;  Burdin  v.  Ord- 
way,  88  Mc.  375;  Rogers  v.  I.ibbcy,  35  Mc. 
200;  Curtis  v.  Treat,  21  Mc.  525. 

Maryland.  —  Sloddcrt  v.  Newman,  7  liar.  & 


J.  (Md.)  251;  Stockett  v.  Watkins,  2  Gill  &  J. 
(Md.)  326,  20  Am.  Dec.  438. 

Massachusetts. — Kirchgassner  v.  Rodick, 
170  Mass.  543;  Central  Mills  Co.  v.  Hart,  124 
Mass.  123;  Merrill  v.  Bullock,  105  Mass.  486; 
Codinan  v.  Jenkins,  14  Mass.  93;  Boston  v. 
Binney,  11  Pick.  (Mass.)  I,  22  Am.  Dec.  353. 

Michigan.  —  Dalton  v.  Laudahn,  30  Mich. 
349;  Henderson  v.  Detroit,  61  Mich.  378; 
Lockwood  v.  Thunder  Bay  River  Boom  Co., 
42  Mich.  536;  Marquette,  etc.,  R.  Co.  v.  Har- 
low, 37  Mich.  554,  26  Am.  Rep.  538. 

Minnesota.  —  Folsom  v.  Carli,  6  Minn.  420, 
80  Am.  Dec.  456;  Hurley  v.  Lamoreaux,  29 
Minn.  138;  Crosby  v.  Home,  etc.,  Co.,  45 
Minn.  249. 

Mississippi. — Scales  v.  Anderson,  26  Miss.  94. 

Missouri.  —  Edmonson  v.  Kite,  43  Mo.  176; 
Hood  v.  Mathis,  21  Mo.  308;  Cohen  v.  Kyler, 
27  Mo.  123;  Landree  v.  Warren,  53  Mo.  App. 
445;  Sturges  v.  Botts,  24  Mo.  App.  282. 

Nebraska.  —  Skinner  v.  Skinner,  38  Neb. 
756. 

Nevada.  —  Dixon  v.  Aherp,  19  Nev.  422. 

New  Hampshire.  —  Wiggin  v.  Wiggin,  6  N. 
H.  298;  Barron  v.  Marsh,  63  N.  H.  107;  Mus- 
sey  v.  Holt,  24  N.  H.  248,  55  Am.  Dec.  234; 
Durrell  v.  Emery,  64  N.  H.  223. 

New  Jersey.  —  Brewer  v.  Craig,  18  N.  J.  L. 
214;  Stewart  v.  Fitch,  31  N.  J.  L.  17. 

New  York.  —  Sylvester  v.  Ralston,  31  Barb. 
(N.  Y.)  286;  Hall  v.  Southmayd,  15  Barb.  (N. 
Y.)  32:  Croswell  v.  Crane,  7  Barb.  (N.  Y.) 
203;  Bancroft  v.  Wardwell,  13  Johns.  (N.  Y.) 
489,  7  Am.  Dec.  396;  Osgood  v.  Dewey,  13 
Johns.  (N.  Y.)  240;  Smith  v.  Stewart,  6  Johns. 
(N.  Y.)46,  5  Am.  Dec.  186;  Collyer  v.  Collyer, 
113  N.  Y.  442;  Benjamin  v.  Benjamin,  5  N.  Y. 
383;  Preston  v.  Hawlcy,  lot  N.  Y.  586. 

Ohio.  —  Richey  v.  Hinde,  6  Ohio  371;  Cin- 
cinnati v.  Walls,  1  Ohio  St.  223;  Butler  v. 
Cowles,  4  Ohio  213. 

Oregon.  —  Espy  v.  Fenton,  5  Oregon  423. 

Pennsylvania.  —  Wharton  v.  Fitzgerald,  3 
Dall.  (Pa.)  503;  Pott  v.  Lesher,  1  Ycates  (Pa.) 
576;  Henwoocl  v.  Cheeseman,  3  S.  &  R.  (Pa.) 
500;  Brolasky  v.  Ferguson,  48  Pa.  St.  434. 

South  Carolina.  —  Ryan  v.  Marsh,  2  Nott  & 
M.  (S.  Car.)  156. 

Vermont  —  Watson  v.  Brainard  33  Vt.  88 
Hough  v.  Birge,  n  Vt.  ic,o,  34  Am.  Dec.  682 
Stacy  v.  Vermont  Cent.  R.  Co.,  32  Vt.  551 
Moore  v.  Harvey,  50  Vt.  297. 

Wisconsin.  —  I)c  Pcrc  Co.  v.   Rcyncn,  65 
Wis.  271;  Ackcrman  v.  Lyman,  20  Wis.  455. 
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b.  Applications  of  Rule.  —  Accordingly,  if  one  enters  as  a  trespasser 
upon  another's  land,  an  action  for  use  and  occupation  cannot  be  maintained.1 
The  burden  of  proof  rests  upon  the  owner  of  land  to  show  that  the  person 
who  had  first  entered  upon  the  land  as  a  trespasser  afterwards  became  a  ten- 
ant. The  presumption  is  that  he  continued  to  hold  the  land  in  the  same 
character  as  that  in  which  he  had  first  held  it.2  So  no  action  for  use  and 
occupation  will  lie  where  possession  is  adverse,  for  such  possession  necessarily 
excludes  the  idea  of  a  contract.3  The  courts  will  not  try  the  title  to  real 
property  in  an  action  of  assumpsit  for  use  and  occupation.4  So  the  weight 
of  authority  is  that  the  action  will  not,  under  any  circumstances,  lie  when  one 
of  the  parties  goes  into  possession  of  the  premises  under  a  contract  of  sale. 
When  this  is  the  case  every  implication  of  a  promise  to  pay  rent  is  necessarily 
rebutted.5  There  can  be  no  recovery  in  assumpsit  for  use  and  occupation 
where  the  vendor  refuses  or  is  unable  to  carry  out  the  contract  of  sale,6  or 
where  the  contract  is  rescinded ; 7  and  the  weight  of  authority  is  that  even 
though  the  vendee,  after  taking  possession,  abandons  the  contract  without 
cause,  there  can  be  no  recovery  in  this  form  of  action.8 


Possession  by  One  Not  Claiming  Title  and  Ex- 
pressing Willingness  to  Pay  Rent. —  It  has  been 
held  in  Alabama  that  an  action  for  use  and 
occupation  will  lie  against  one  who  takes  pos- 
session of  unoccupied  land,  admitting  that  he 
has  no  title  and  stating  his  willingness  to  pay 
rent  to  the  rightful  owner.  Smith  v.  Houston, 
16  Ala.  in. 

1.  Trespassers.  —  Lloyd  v.  Hough,  I  How. 
(U.  S.)  160;  Smith  v.  Houston,  16  Ala.  in; 
Weaver  v.  Jones,  24  Ala.  420;  Stringfellow  v. 
Curry,  76  Ala.  394;  Stockett  v.  Watkins,  2  Gill 
&  J.  (Md.)  326,  20  Am  Dec.  438;  Goddard  v. 
Hall,  55  Me.  579;  Dixon  v.  Ahern,  19  Nev. 
422;  Featherstonhaugh  v.  Bradshaw,  1  Wend. 
(N.  Y.)  134;  Hurd  v.  Miller,  2  Hilt.  (N.  Y.) 
540;  Watson  v.  Brainard,  33  Vt.  88. 

2.  Dixon  v.  Ahern,  19  Nev.  423. 

3.  Stringfellow  v.  Curry,  76  Ala.  394;  Samp- 
son v.  Schaeffer,  3  Cal.  197;  Williams  v.  Hol- 
lis,  19  Ga.  313;  Codman  v.  Jenkins,  14  Mass.  96; 
Boston  v.  Binney,  11  Pick.  (Mass.)  9,  22  Am. 
Dec.  353;  Henderson  v.  Delroit,  61  Mich.  378; 
Dixon  v.  Ahern,  19  Nev.  423:  Wiggin  v.  Wig- 
gin,  6  N.  H.  298;  Mussey  v.  Holt,  24  N.  H.  248, 
55  Am.  Dec.  234;  Watson  v.  Brainard,  33  Vt.  88. 

Illustration.  —  Where  possession  of  the  prem- 
ises of  a  landowner  is  taken  and  a  building  is 
erected  and  other  improvements  are  made 
thereon,  all  without  his  consent,  and  he  noti- 
fies the  intruder  to  remove  the  additions  or  pay 
to  him  a  specified  rent  for  the  use  of  his  prop- 
erty, which  payment  is  refused  and  possession 
is  retained,  the  plaintiff's  remedy  is  not  by  an 
action  for  use  and  occupation,  but  by  an 
action  of  trespass  or  ejectment,  with  claim 
for  mesne  profits.  Henderson  v.  Detroit,  61 
Mich.  378. 

4.  Stringfellow  v.  Curry,  76  Ala.  396;  Boston 
v.  Binney,  11  Pick.  (Mass.)  9,  22  Am.  Dec.  353; 
Codman  v.  Jenkins,  14  Mass.  96;  Hogsett  v. 
Ellis,  17  Mich.  351. 

5.  England.  —  Kirtland  v.  Pounsett,  2  Taunt. 
145. 

Connecticut.  —  Vandenheuvel  v.  Storrs,  3 
Conn.  203. 

Illinois.  —  Dixon  v.  Haley,  16  111.  145;  Mc- 
Nair  v.  Schwartz,  16  111.  24. 

Indiana.  —  Newby  v.  Vestal,  6  Ind.  413. 
Kentucky.  —  Jones  v.  Tipton,  2  Dana  (Ky.) 

ii 


295;  Richmond,  etc.,  Turnpike  Road  Co.  v. 
Rogers,  7  Bush  (Ky.)  532. 

Maine.  —  Dennett  v.  Penobscot  Fair  Ground 
Co.,  57  Me.  427;  Bishop  v.  Clark,  82  Me.  532. 

Massachusetts.  —  Little  v.  Pearson,  7  Pick. 
(Mass.)  301,  19  Am.  Dec.  289. 

Missouri.  —  Coffman  v.  Huck,  19  Mo.  435. 

New  York.  —  Smith  v.  Stewart,  6  Johns.  (N. 
Y.)  46,  5  Am.  Dec.  186;  Sylvester  v.  Ralston, 

31  Barb.  (N.  Y.)  286;  Bancroft  v.  Wardwell, 
13  Johns.  (N.  Y.)  489,  7  Am.  Dec.  396. 

Vermont.  —  Stacy  v.  Vermont  Cenl.  R.  Co., 

32  Vt.  551;  Way  v.  Raymond,  16  Vt.  371; 
Hough  v.  Birge,  n  Vt.  190,  34  Am.  Dec.  682; 
Watson  v.  Brainard,  33  Vt.  88. 

Whatever  Excludes  All  Idea  of  a  Contract  ex- 
cludes at  the  same  time  a  remedy  which  can 
spring  from  contract  only,  which  affirms  it  and 
seeks  its  enforcement.  Lloyd  v.  Hough,  I 
How.  (U.  S.)  159. 

Where  the  defendants  entered  under  a  con- 
tract of  purchase,  which  was  not  executed 
within  the  time  first  agreed  upon,  and  the 
plaintiff  could  have  treated  it  as  rescinded  if 
he  had  chosen  to  do  so,  but  did  not  so  treat  it, 
and  renewed  it  from  time  to  time,  making  no 
claim  for  rent,  until  it  was  finally  consum- 
mated and  the  conveyance  was  actually  made, 
it  was  held  that  the  law  would  not  imply  a 
promise  to  pay  rent.  Dennett  v.  Penobscot 
Fair  Ground  Co.,  57  Me.  427. 

6.  Kirtland  v  Pounsett,  2  Taunt.  145;  Little 
v.  Pearson,  7  Pick.  (Mass.)  301,  19  Am.  Dec. 
289;  Sylvester  v.  Ralston,  31  Barb.  (N.  Y.)  286; 
Hough  v.  Birge,  11  Vt.  190,  34  Am.  Dec.  682; 
Way  v.  Raymond,  16  Vt.  371. 

7.  When  Contract  Rescinded.  —  Jones  v.  Tip- 
ton, 2  Dana  (Ky.)  295;  Coffman  v.  Huck,  19 
Mo.  435- 

8.  Where  Vendee  Abandons  Contract.  —Vanden- 
heuvel v.  Storrs,  3  Conn.  203;  McNair  v. 
Schwartz,  16  111.  24;  Dixon  v.  Haley,  16  111. 
145;  Smith  v.  Stewart,  6  Johns.  (N.  Y.)  46,  5 
Am.  Dec.  186;  Stacy  v.  Vermont  Cent.  R.  Co., 
32  Vt.  551.  Contra,  Davidson  v.  Ernest,  7  Ala. 
817  [overruling  dictum  in  Bell  v.  Ellis,  I  Stew. 
&  P.  (Ala.)  294]  ;  Smith  v.  Wooding,  20  Ala. 
324.  See  also  Patterson  v.  Stoddard,  47  Me. 
355.  74  Am.  Dec.  490;  Dwight  v.  Cutler,  J 
Mich.  567,  64  Am.  Dec.  105. 
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By  Briscoe  Baldwin  Clark. 

1  Scope  of  Title  and  Definitions,  1123. 
H  Besulting  Trusts,  i  i  24. 

1.  Resulting  Trusts  Arising  Out  of  Voluntary  Conveyances,  11 24. 

a.  In  General,  1 1 24. 

b.  Deed  Reciting  Consideration,  11 25. 

c.  Habendum  Clause  Declaring  Use  to  Grantee,  1125. 

d.  Deed  Containing  Covenants  of  Warranty,  \  1 26. 

e.  Deed  Executed  in  Pursuance  of  Written  Agreement,  1 1 26. 

f.  Consideration  Natural  Love  and  Affection,  n  26. 

(1)  In  General,  1126. 

(2)  Conveyance  to  Husband  or  Wife  of  Child  of  Grantor  as 

A  dvancement,  1 1 2  6 . 

g.  Transfers  by  Persons  Non  Sui  Juris,  1127. 

h.  Conveyances  for  Specific  Purposes,  1127. 

(1)  In  General,  1127. 

(2)  Absolute  Conveyance  as  Security,  1127. 

2.  Resulting  Trusts  Arising  Out  of  Conveyances  and  Devises  upon  Trusts, 

1 127. 

a.  Conveyances  Inter  Vivos,  11 27. 

(1)  ///  General,  n  27. 

(2)  Character  in  Which  Trust  Results,  11 28. 

b.  Legacies  and  Devises  in  Trust,  n  29. 

(1)  In  General,  11 29. 

(2)  Devise  or  Bequest  in  Trust  Without  Disposition  of  Entire 

Beneficial  Interest,  1 1 30. 

(3)  Failure  to  Specify  Trust,  1130. 

(4)  Nonexecution  of  Trust  by  Trustee,  1130. 

(5)  Devise  or  Bequest  in  Trust  and  upon  Condition  —  Distinc- 

tion, 1 1 30. 

(6)  Legacy  a  Charge  on  Land  Devised,  1131. 

(7)  Devise  to  Take  Effect  on  Happening  of  Event,  1131. 

c.  Rules  of  Construction  of  Deed  or  Will,  1131. 

d.  Effect  of  Residuary  Clause  in  Deed  or  Will,  1132. 

3.  Resulting  Trusts  Arising  Out  of  Payment  of  I' ur chase  Money,  1132. 

a.  In  General,  1132. 

b.  Rebutting  Presumption  of  Resulting  Trust,  1136. 

c.  Deed  Purporting  on  Its  Face  to  Be  for  Benefit  of  Grantee,  1137. 

d.  Deed  Reciting  Payment  of  Consideration  by  Grantee,  1137. 

e.  Declaration  of  Trust  by  Grantee,  1137. 

f.  Conveyance  to  Another  Jointly  with  Person  Paying  Consideration, 

1 138. 

g.  Effect  of  Death  of  Grantee,  1 138. 

h.  Title  Taken  in  Name  of  Third  Person  Without  Consent  of  Person 

Paying  Purchase  Money,  1 138. 

(1)  ///  General,  1 138. 

(2)  Agent  to  Purchase,  Purchasing  in  His  Own  Name,  11 38. 
{,  Character  of  Property  in  Which  Trust  Is  Enforceable,  1139. 

(1)  Real  Estate,  1139. 

(2)  Mortgages.  1140. 

(3)  Personal  Property,  1140. 

(4)  Invalid  Claim  to  Title,  1  140. 
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j.  Character  of  Sale  or  Conveyance,  1 1 40. 

(1)  In  General,  1140. 

(2)  Conveyances  from  Government,  1141. 

k.  Necessity  for  Conveyance  of  Legal  Title,  1141. 
/.  Character  of  Consideration,  1142. 

(1)  In  General,  1142. 

(2)  Love  and  Affection,  1142. 

m.  Payment  of  Purchase  Money,  1 142. 

(1)  ///  General,  1142. 

(2)  Agreement  to  Purchase  for  Another,  1143. 

(3)  Consideration  Must  Be  for  Conveyance  of  Legal  Title,  1143. 

(4)  Time  of  Payment,  1143. 

{a)  In  General,  1143. 

(b)  Conveyance  on  Credit  of  Third  Person,  1145. 

(c)  Meaning  of  Ter?n  "  Time  of  Purchase,"  1146. 

(5)  Sufficiency  of  Paytnent,  1146. 

(a~)  In  General,  1146. 
(b)  Constructive  Paytnent,  1146. 
aa.  In  General,  1146. 

Paytnent  by  Third  Person  for  Benefit  of  Plain- 
tiff, 1 147. 

(f)  Payment  of  Purchase  Money  by  Grantee  as  Loan,  1147. 
aa.  /«  General,  1 147. 

Distinguished  from  Parol  Agreement  to  Hold 
in  Trust,  1148. 
cc.  Effect  of  Agreement  of  Grantee  to  Purchase, 
1 149. 

dd.  Evidence  of  Loan,  1149. 
(</)  Purchase  Money  Advanced  by  Third  Person  as  Loan, 
1 149. 

aa.  In  General,  1149. 

bb.  Effect  of  Agreement  for  Share  in  Profits  on 

Resale,  1150. 
cc.  Burden  of  Proving  Loan,  1150. 
dd.  Right  to  Lien  for  Purchase  Money  Advanced, 

1150. 

(e)  Part  Payment  of  Consideration,  1150. 
aa.  General  Rule,  1150. 

bb.  Grantees  in  Deed  Contributing  Unequally 
towards  Purchase  Money,  1152. 

cc.  Payment  Must  Be  of  Part  of  Purchase  Money, 
1152. 

dd.  Part  Payment  Need  Not  Be  in  Money,  1153. 
ee.  Proportion  of  Consideration  Paid  —  Rule  as  to 
Aliquot  Part,  1153. 
ff.  Proof  of  Proportion  of  Consideration  Paid,  1 1 5  4. 
gg.  Priority  as  to  Mortgage  to  Grantee  for  Balance 
of  Purchase  Price,  1154. 
n.  Effect  of  Agreement  to  Hold  in  Trust,  1154. 
o.  Advancements,  1155. 

(1)  Creating  and  Rebutting  Presumption  of  Advancement  Gen- 

erally, 1 155. 

(2)  Presumption  of  Advancement  as  Between  Husband  and 

Wife,  1155. 

(a)  Paytnent  by  Husband,  Conveyance  to  Wife,  1155. 
aa.  In  General,  1 155. 

bb.  Circumstances  Rebutting  Presumption,  1156. 
cc.  Admissibility  and  Sufficiency  of  Evidence,  1157. 
(J>)  Paytnent  by  Wife,  Conveyance  to  Husband,  1158. 
aa.  In  General,  115 8. 
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bb.  Purchase  by  Husband  with  Property  of  Wifef 
"59- 

(3)  Presumption  of  Advancement  as  Between  Parent  and  Child 

and  Persons  in  Loco  Parentis,  1 1 6 1 . 
(ci)  Payment  by  Parent,  Conveyance  to  Child,  1161. 

aa.  Application  and  Scope  of  Rule,  1161. 

bb.  Rebutting  Presumption,  1163. 
cc.  Sufficiency  of  Evidence,  1163. 
(<$)  Payment  by  Child,  Conveyance  to  Parent,  1164. 

(4)  Presumption  as  Between  Brothers  and  Sisters,  Uncles  and 

Nephews,  etc.,  1165. 
p.  Statutory  Enactments  Affecting  Trusts  Resulting  from  Payment  of 
Purchase  Money,  1166. 

(1)  ///  General,  1166. 

(2)  Common-law  Trust  Alone  Abolished,  1167. 

(3)  Separate  Instrument  Declaring  Trust,  1 167. 

(4)  Voluntary  Grants,  1 167. 

(5)  Knowledge  of  Person  in  Whose  Name  Title  Is  Taken,  11 68. 

(6)  Relationship  of  Parties,  1168. 

(7)  Agreement  by  Grantee  to  Hold  in  Trust,  1168. 

(8)  Erection  of  I mprozements  by  Person  Paying  Consideration, 

1 169. 

(9)  Sufficiency  of  Consent  to  Conveyance,  1169. 

(10)  Voluntary  Execution  of  Trust  by  Grantee,  1 169. 

(11)  Retrospective  Effect  of  Statute,  1170. 

(12)  Right  to  Recover  Money  Paid — Implied  Contract,  1170. 
q.  Evidence,  1170. 

(1)  Evidence  to  Establish  Resulting  Trust,  n  70. 

(a)  Admissibility  in  General,  11 70. 

(b)  Pecuniary  Standing  of  Parlies,  1 1 70. 

(c)  Admissibility  of  Parol  Evidence,  1171. 

(«)  Admissions  and  Declarations  of  Parties,  1172. 
aa.  Admissibility,  1172. 

bb.   Weight  of  Admissions  as  Evidence,  11 73. 
if)  Quantum  and  Burden  of  Proof,  1 1 74. 

(2)  Evidence  to  Rebut  Presumption  of  Trust,  1176. 

4.  Resulting  Trusts  Arising  Out  of  Purchases  with   Fiduciary  Funds, 
1177. 

a.  In  General,  1177. 

b.  Cases  Refusing  to  Recognize  Trust,  1180. 

c .  Right  to  Claim  Lien,  1 1 80. 

( 1 )  ///  General,  1 1 80. 

(  2  )  Election  by  I nfant,  1 1 80. 

(3)  Effect  of  and  What  Constitutes  Election,  1180. 

d.  Trust  to  Invest  Moneys,  1 1 8 1 . 

e.  Necessity  for  Existence  of  Fraud,  1181. 
/.  P rofits  Received  by  Trustee,  1 181. 

(1)  Resale  of  Property  Purchased,  1 181. 

(2)  Rents  and  Profits  from  Use  of  Land,  1181. 

g.  Actual  Payment  io ith  Trust  Funds  Required,  1 1 8 1 . 

h.  Status  of  Right  of  Cestui  Que  Trust  Before  Assertion  of  Claim  to 

Land,  1 1 8 1 . 
/'.  Cestui  Que  Trust  Lndebted  to  Trustee,  1181. 

j.  Effect  of  Subsequent  Accounting  by  Trustee  for  Funds  Used,  \  182. 
k.  Application  of  Rule  to  Special  Fiduciaries,  1 182. 

(1)  In  General,  1182. 

(2)  Investment  of  Stolen  Property,  i  182. 

/.  Part  Payment  of  Purchase  Money  with  Fiduciary  Funds,  1182. 
m.   Time  of  Payment,  1183. 
(1)  In  General,  1 183. 
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(2)  Use  of  Trust  Funds  in  Improving  Land,  11 84. 
//.  Evidence,  1 1 84. 

III.  Constructive  Trusts,  1184. 

1 .  ///  General,  \  \  84. 

2.  Trusts  Arising  Out  of  Mistakes,  1186. 

3.  Constructive  Trusts  Arising  Out  of  Breach  of  Contracts,  11 86. 

a.  In  General,  n  86. 

b.  Effect  of  Statute  of  Frauds,  1 187. 

(1)  Verbal  Employment  of  Agent  to  Purchase  Land,  1187. 

{a)  Conflicting  Views,  1187. 

(J>)  Use  of  Principal's  Funds,  1187. 

(c)  Confidential  Relation  Independent  of  Agency,  1187. 

(d)  Purchase  Money  Advanced  as  Loan,  1187. 

(e)  Agent  Employed  to  Purchase  Outstanding  Title,  1 1 88^ 
(/)  Voluntary  Grant,  1188. 

(g)  Agent  Guilty  of  Fraud,  1188. 

(2)  Oral  Agreement  for  Interest  in  Land  to  Be  Purchased,  n  88. 

(3)  Parol  Agreement  Relating  to  Purchase  at  Judicial  Sale, 

1189. 

{a)  In  General,  1189. 

(b)  Sale  of  Land  in  Which  Promisee  Lias  Interest,  11 89. 

(c)  Fraudulent  Intent  Not  to  Perform  Agreement,  1 1 9 1 . 
Sale  Induced  by  Promisor,  1191. 

(<?)  Promise  After  Purchase,  1191. 
(/  )  Proof  of  Agreement,  1 1 9 1 . 

{g)  Purchaser  Holding  Himself  Out  as  Buying  for  Others 
Interested  in  Land  Sold,  1 1 9 1 . 

(4)  Promise  of  Devisee  by  IV hich  Devise  Ls  Secured,  1 1 9 1 . 

(tf)  General  Rule,  1191. 

(b)  Decedent  Lnduced  Not  to  Make  Will,  1192. 
(V)  Expectation  of  Testator,  1192. 

(5)  Oral  Agreement  to  Hold  in  Trust  or  Reconvey  Lands  Volun- 

tarily Conveyed,  1192. 
(<z)  General  Rule,  1192. 

(b)  Minority  Rule,  1193. 

(c)  Voluntary  Execution  of  Trust,  11 94. 
Fraud  or  Lmposition,  11 94. 

(^)  Intention  Not  to  Perform  Agreement,  1194. 
(_/)  Existence  of  Confidential  Relation,  1195. 
(^)  Conveyance  at  Instance  of  Grantee,  11 95. 
(^)  Proof  of  Agreement  to  Hold  in  Trust,  1195. 
(/)  Agreement  to  Execute  Subsequently  a  Declaration  of 
Trust,  1 196. 

(/)  Right  to  Recover  Recited  Consideration,  1196. 

4.  Constructive  Trusts  Arising  Out  of  Breach  of  Fiduciary  Duties,  1196. 

«.       General,  1196. 

Fiduciaries  Purchasing  Trust  Property  at  Judicial  or  Trust 
Sales,  1 197. 

c.  Fiduciaries  Purchasing  Adverse  Titles,  1197. 

(1)  In  General,  1197. 

(2)  7>  What  Fiduciary  Relations  Rule  Applies,  1198. 
</.  Fiduciary  Making  Profit  Out  of  Trust,  1199. 

e.  Contracts  Between  Persons  in  Fiduciary  Relations,  1 1 99. 

IV.  Against  Whom  Implied  Trusts  Will  Be  Enforced,  1200. 

V.  Rules  of  Public  Policy  Affecting  Enforcement  of  Implied  Trusts. 

1203. 

VI.  Remedies,  1204. 

1.  In  General,  1204. 

2.  Ejectment,  1 204. 
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3 .  W rit  of  Entry,  1 205 . 

4.  By  Whom  Enforced,  1205. 
VII.  Laches  and  Limitations,  1205. 

1.  The  General  Principle,  1205. 

2.  Analogy  to  Statute  of  Limitations,  1205. 

3.  In  Case  of  Fraud,  1206. 

4.  Knowledge  of  Right,  1207. 

5.  Lnterveniion  of  Rights  of  Third  Persons,  1207. 

6.  Recognition  of  Implied  Trust,  1207. 

7.  Possession,  1207. 

8.  Lapse  of  Time  as  Affecting  Quantum  of  Proof,  1208. 

VIII.  Character  and  Incidents  of  Estates  Arising  Out  of  Implied  Trusts.. 

1208. 

1.  Transfer  of  Estate  of  Cestui  Que  Trust,  1208. 

2.  Extinguishment  of  Trust,  1208. 

3.  Estoppel  by  Covenants  in  Subsequent  Deed,  1208. 

4.  Curtesy,  1208. 

5.  /Wr  Laii's,  1208. 

6.  Attachment  and  Execution,  1209. 

CROSS-REFERENCES. 

/for  wa/^rj  of  Procedure,  see  the  title  TRUSTS  AND  TRUSTEES,  Encyclo- 
paedia of  Pleading  and  Practice. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ADVANCEMENTS,  vol.  1,  p.  760;  AGENCY, 
vol.  1,  p.  930;  ATTORNEY  AND  CLIENT,  vol.  3,  p.  278;  CONVER- 
SION AND  RECONVERSION,  vol.  7,  p.  463;  EQUITY,  vol.  n,  p.  145; 
EXECUTORS  AND  ADMINISTRATORS,  vol.  11,  p.  720;  FRAUD 
AND  DECEIT,  vol.  14,  p.  12;  FRAUDULENT  SALES  AND  CON- 
VEYANCES, vol.  14,  p.  21c;  GLFTS,  vol.  14,  p.  1006;  GUARDIAN 
AND  WARD,  ante,  p.  16;  HUSBAND  AND  WIFE,  ante;  INVEST- 
MENTS; JUDICIAL  SALES;  LEG  ACL ES  AND  DEVLSES;  PARENT 
AND  CHILD;  PURCHASERS  FOR  VALUE  AND  WITHOUT 
NOTICE;  SHERIFFS'  SALES;  STATUTE  OF  FRAUDS;  TRUSTS 
AND  TRUSTEES;  WLLLS. 

I.  Scope  of  Title  and  Definitions.  —  Implied  trusts,  properly  speaking, 
are  such  only  as  arise  by  operation  of  law  as  contradistinguished  from  such  as 
arise  by  properly  executed  agreements  of  the  parties.  They  are  raised  by 
law  for  the  purpose  of  carrying  out  the  presumed  intention  of  the  parties,  or, 
without  regard  to  such  intention,  for  the  purpose  of  asserting  equitable 
rights  of  parties  or  frustrating  fraud,  and  include  the  two  classes  of  trusts 
known  generally  as  resulting  and  constructive  trusts.1  In  some  jurisdictions 
trusts  of  the  latter  class  are  spoken  of  as  "  involuntary  trusts."  2    Some  text 

1.  Classification  of  Implied  Trusts. — Bispham's  Sumner,  126  111.  58,  9  Am.  St.  Rep.  523;  Don- 

Eq.  (4th  ed.)  118;  I  Pomeroy's  Eq.  Jur.  (2d  lin  v.  Bradley,  119  III.  412;  Jacksonville  Nat. 

ed.),  §  155;  2  Story's  Eq.  Jur.  (13th  ed.),  $5  980;  Bank  v.  Beesley,  159  III.  120. 

Bouvier's   L.  Diet.,  tit.  Trust;    Burrill's  L.  New  York.  —  Brown  v.  Cherry,  56  Barb.  (N. 

Diet.,  tit.  Implied  Trusi .;  Wharton's  L.  Lex.,  Y.)  635. 

tit.  Implied  Trusts;  Stimson's  L.  Gloss.,  tit.  South  Carolina.  — Joyce  v.  Gunnels,  2  Rich. 

Trust;  Adams's  Eq.  (5th  Am.  ed.)  27.  Eq.  (S.  Car.)  259;  Beard  v.  Stanton,  15  S.  Car. 

England.  —  Cook   v.    Fountain,  3   Swanst.  164. 

590.  Texas.  —  Boehl  v.  Wad^vmar,  54  Tex.  589; 

Alabama.  — Cresswell  v.  Jones,  68  Ala.  420.  O'Connor  v.  Vineyard,  91  Tex.  488;  Caldweli 

Colorado.  —  Kayser  v.  Maugham,  8  Colo.  232;  v.  Bryan,  (Tex.  Civ.  App.  1898)  49  S.  \V.  Rep. 

Learned  v.  Tritch,  6  Colo.  432.  240. 

Connecticut.  —  Cone  v.  Dunham,  59  Conn.  West  Virginia. — Currence  c  Ward,  43  W. 

145,  citing  10  Am.  and  Eng.  Encyc.  Of  Law  (1st  Va.  367,  citing  27  Am.  and  Eng.  Encyc.  ov 

ed.)  2.  Law  (1st  cd.)  3. 

Illinois. — Tyler  v.  Tyler,  25  III.  App.  333;  2.  "Involuntary  Trusts."  —  Civ.  Code  CaL, 

Godschalk  v.  Fulmcr,  176  III.  04;  Reynolds  V,  £  2217,  Civ.  Code  Dak.,  §  1290. 
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writers  have  treated,  under  the  classification  of  implied  trusts,  those  inferred 
from  the  construction  of  deeds  and  wills,  from  the  use  of  precatory  words,  etc.1 
The  grouping  of  this  class  of  trusts  under  the  division  of  implied  trusts  is  not 
technically  correct,  and  accordingly  this  title  will  treat  only  of  constructive 
and  resulting  trusts.  The  so-called  implied  trusts  arising  from  the  construc- 
tion of  deeds,  wills,  etc.,  from  the  use  of  precatory  words,  etc.,  will  be  treated 
in  another  place.2 

Resulting  and  Constructive  Trusts  Distinguished  —  Resulting  Trusts.  —  Resulting  trusts 
are  trusts  raised  by  implication  or  construction  of  law  and  presumed  to  exist 
from  the  supposed  intention  of  the  parties  and  the  nature  of  the  transaction.3 

Constructive  Trusts.  —  Constructive  trusts,  though  often  spoken  of  as  resulting 
trusts,  are  properly  trusts  which  are  raised  by  equity  for  the  purpose  of  work- 
ing out  right  and  justice,  where  there  was  no  intention  of  the  parties  to  create 
such  a  relation,  and  often  directly  contrary  to  their  intention ;  they  involve 
usually  an  clement  of  fraud,  actual  or  constructive.4 

Two  Classes  Distinct.  —  These  two  classes  of  implied  trusts,  though  often  con- 
founded, are  still  distinct  from  each  other.5 

II.  Resulting  Trusts  —  1.  Resulting  Trusts  Arising  Out  of  Voluntary  Con- 
veyances —  a.  In  General.  —  Under  the  old  English  doctrine  it  was  held  that 
where  land  was  conveyed  by  deed  without  consideration  and  without  any  use 
or  trust  being  declared,  the  presumption  was  that  a  trust  resulted  to  the 
feoffor,  the  feoffee  taking  only  the  naked  legal  title,6  and  the  same  rule  has 
been  announced  in  the  United  States  where,  the  deed  simply  contained  words 
of  grant  or  transfer  and  did  not  recite  or  imply  any  consideration  nor  declare 
any  use  in  favor  of  the  grantee,  and  the  conveyance  was  not  in  fact  intended 
as  a  gift.7  In  other  jurisdictions  it  has  been  held  that  though  there  was  no 
presumption  of  a  resulting  trust  in  favor  of  the  grantor  in  the  case  of  a  volun- 
tary conve3^ance,8  still,  parol  evidence  was  admissible  to  show  that  the  con- 
veyance was  in  trust  for  the  grantor.9  In  Massachusetts  and  in  Colorado  it 
has  been  held  that  a  resulting  trust  could  not  arise  in  case  of  a  voluntary 
grant,  irrespective  of  the  intention  of  the  parties.10  And  again,  in  other  juris- 

1.  Precatory  Trusts  Classified  as  Implied  Trusts.  Rep.  162;  Coffin  v.  Portland,  16  Oregon  77; 
—  See  Lewin  on  Trusts,  c.  8,  §  2.  Story's  Eq.  Jur.,  §  1197;  2  Pomeroy 's  Eq.  Jur., 

2.  Cross-reference.  —  See  the  titles  Precatory     §  1035. 

Trusts;  Trusts  and  Trustees.  Conveyance  Executed  on  Account  of  Failing 

3.  Resulting  Trusts.  —  Dean  v.  Dear,  6  Conn.  Health  of  Grantor —  Consideration  One  Dollar.  — 
288;  Bruce  v.  Roney,  18  111.  67;  Sheldon  v.  In  Clark  v.  Hershy,  52  Ark.  473,  it  was  held 
Harding,  44  111.  68;  Remington  v.  Campbell,  thai  the  grantee  would  be  considered  as  hav- 
60III.51O;  Jacksonville  Nat.  Bank  Beesley,  ing  taken  the  conveyance  in  trust  for  the 
159  111.  120;  Burkhardt  v/,  Burkhardt,  107  Iowa  grantor  where  the  land  was  conveyed  for  a 
369,  citing  10  Am.  and  Eng.  Encyc.  of  Law  nominal  consideration  of  onedollaron  account 
(1st  ed.)  2.  of  the  failing  health  of  the  grantor,  and  it  was 

4.  Constructive  Trusts.  —  Jackson  v.  Landers,  shown  that  the  latter,  and  after  his  death  his 
134  Ind.  529;  Wright  v.  Moody,  116  Ind.  175;  widow  and  heirs,  remained  in  possession  and 
Noe  v.  Roll,  134  Ind.  115;  Acker  v.  Priest,  92  made  improvements  and  received  the  rents. 
Iowa  610;  Gebhard  v.  Sattler,  40  Iowa  152;  Where  a  Real-estate  Mortgage  Was  Assigned 
Graham  v.  King,  96  Ky.  339;  Baxters.  Moses,  Without  Consideration,  and  upon  an  understand- 
77  Me.  465,  52  Am.  Rep.  783.  ing  that  the  beneficial  interest  should  remain 

5.  Sisemore  v.  Pelton,  17  Oregon  546.  in  the  assignor,  it  was  held  that  a  trust  arose 

6.  Voluntary  Grants  —  Common-law  Rule. —  in  favor  of  the  latter,  which,  upon  his  death, 
Sculthorp  v.  Burgess,  1  Ves.  Jr.  91;  Walker  v.  passed  to  his  estate,  although  the  assignment 
Burrows,  1  Atk.  93;  Brown  v.  Jones,  1  Atk.  was  absolute  in  form.  Rice  v.  Rice,  107  Mich. 
190;  Lloyd  v.  Spillet,  2  Alk.  150.    See  also  for  241. 

a  statement  of  this  doctrine,  Graves  v.  Graves,        8.  No  Presumption  of  Resulting  Trust.— Palmer 

29  N.  H.  129.  .  v.  Sterling,  41  Mich.  218;  Rogers  v.  Rogers,  20 

7.  Old  Doctrine  Recognized  in  United  States. —  R.  I.  400. 

Beadle  v.  Beadle,  40  Fed.  Rep.  315;  Russ  v.         9.  Reeves  v.  Bass,  39  Tex.  618. 
Mebius,  16  Cal.  350;  Acker  v.  Priest,  92  Iowa        10.  No  Resulting  in  Case  of  Absolute  Conveyance. 

610;   Hogan  v.  Jaques,  19  N.  J.  Eq.  123,97  — Farrand  v.  Beshoar,  9  Colo.  291 ;  Bartlett  v. 

Am.  Dec.  644;  Van  der  Volgen  v.  Yates,  9  N.  Bartlett,  14  Gray  (Mass.)  277;  Titcomb  v.  Mor- 

Y.  219;  Shelton  v.  Shelton,  5  Jones  Eq.  (58  N.  rill,  10  Allen  (Mass.)  15.    See  also  Robinson 

Car.)  292;    Starr  v.  Starr,  1  Ohio  321.    See  v.  Robinson,  29  W.  N.  C.  (Pa.)  159;  Taylor*/. 

Feeney  v.  Howard,  79  Cal.  525,  12  Am.  St.  Thompson,  88  Mo.  86. 
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dictions  the  old  doctrine  of  resulting  trusts  arising  out  of  voluntary  convey- 
ances has  been  expressly  abolished  by  statute.1 

b.  Deed  Reciting  Consideration.  —  If  the  deed  recites  a  considera- 
tion, even  though  it  be  nominal,  as  paid  by  the  grantee,  this  recital,  as  a  rule, 
in  the  absence  of  fraud  or  mistake,  raises  a  conclusive  presumption  of  an 
intention  that  the  grantee  is  to  take  the  beneficial  estate,  and  no  extrinsic 
evidence  is  admissible  to  contradict  the  recital  and  to  show  that  there  was  in 
fact  no  consideration,  for  the  purpose  of  raising  a  resulting  trust  in  the 
grantor.2 

In  England,  however,  the  Tater  decisions  have  shown  a  disposition  on  the 
part  of  the  judges  to  imply  a  resulting  trust  in  favor  of  the  grantor,  though 
the  deed  recites  a  consideration,  from  the  mere  nonpayment  of  the  considera- 
tion money. :i 

Recovery  of  Eecited  Consideration.  —  And  though  a  trust  does  not  result  in  favor 
of  the  grantor  in  case  a  voluntary  deed  recites  a  money  consideration,  still  the 
grantor,  if  the  grantee  claims  to  hold  the  beneficial  interest  in  the  estate  in 
contravention  of  the  intention  of  the  parties  at  the  time  of  the  conveyance, 
has  been  allowed  to  recover  the  consideration  recited.1 

c.  Habendum  Clause  Declaring  Use  to  Grantee.  —  So,  also,  if  the 
deed  contains  a  habendum  clause  declaring  a  beneficial  use  to  the  grantee  it 
will  prevent  a  trust  resulting  in  favor  of  the  grantor,  though  there  was  no  valu- 
able consideration  to  support  the  conveyance.5 


1.  Statutory  Abolition. — See  Bulen  v.  Granger, 
56  Mich.  207. 

2.  Deed  Reciting  Valuable  Consideration  —  Eng- 
land. —  Leraan  v.  Whitley,  4  Russ.  423;  Brown 
v.  Jones,  1  Atk.  190;  Fordyce  v.  Willis,  3  Bro. 
C.  C.  577;  Pilkington  v.  Bayley,  7  Bro.  P.  C. 
(Toml.  ed.)  383;  Taylor  v.  Taylor,  1  Atk.  447; 
Young  v.  Peachy,  2  Atk.  254. 

California.  —  Feeney  v.  Howard,  79  Cal.  525, 
12  Am.  St.  Rep.  162;  Russ  v.  Mebius,  16  Cal. 
356. 

Connecticut.  —  Belden  v.  Seymour,  8  Conn. 
•312,  21  Am.  Dec.  661;  Dean  v.  Dear,  6  Conn. 
285. 

Illinois.  —  Seaman  v.  Cook,  14  111.  501 ;  Kim- 
ball v.  Walker,  30  111.  489;  Francis  v.  Roades, 
146  111.  635;  McDonald  v.  Stow,  109  111.  40; 
Myers  v.  Myers,  167  111.  52. 

Iowa.  —  Hemstreet  v.  Wheeler,  100  Iowa 
290;  Acker  v.  Priest,  92  Iowa  610. 

Kansas.  —  Beavers  v.  McKinley,  50  Kan. 
602;  Miller  v.  Edgerton,  38  Kan.  36. 

Maine.  —  Philbrook  v.  Delano,  29  Me.  410. 

Maryland.  —  Groff  v.  Rohrer,  35  Md.  327. 

Massachusetts.  —  Gove  t.  Learoyd,  140  Mass. 
524;  Gould  v.  Lyndc,  114  Mass.  366:  Titcomb 
v.  Morrill,  10  Allen  (Mass.)  15;  Blodgett  v. 
Hildreth,  103  Mass.  484. 

Michigan. — Jackson  7..  Cleveland,  15  Mich. 
94,  90  Am.  Dec.  266:  Calder  v.  Moran,  49  Mich. 
14;  Palmer  v.  Sterling,  41  Mich.  221. 

Minnesota.  —  McKusick  v.  Washington 
County,  16  Minn.  151. 

Mississippi.  —  Moore  v.  Jordan,  65  Miss.  229, 
7  Am.  St.  Rep.  641. 

Missouri.  —  Hickman  v.  Hickman,  55  Mo. 
App.  303;  Weiss  v.  Heitkamp,  127  Mo.  23; 
Bobb  v.  Bobb,  89  Mo.  412. 

New  Hampshire.  — Graves  v.  Graves,  29  N. 
H.  129;  Farrinxton  v.  Barr,  36  N.  H.  86. 

New  Jersey.  —  Whyle  v.  Arthur,  17  N'.  J.  Fq. 
521;  Osborn  v.  Osborn,  29  N.  J.  Eq.  385;  Bald- 
win v.  Campfield,  8  N.  J.  Eq.  891;  Smith  v. 


Howell,  II  N.  J.  Eq.  349;  Hutchinson  r. 
Tindall,  3  N.  J.  Eq.  357;  Hogan  v.  Jaques,  19 
N.  J.  Eq.  123,  97  Am.  Dec.  644. 

Netu  York.  —  Van  der  Volgen  -'.  Yates,  9  N. 
Y.  219;  Rathbun  v.  Rathbun,  6  Batb.  (N.  Y.) 
105;  Squire  v.  Harder,  1  Paige  (N.  Y.)  494,  19 
Am.  Dec.  446. 

Oregon.  —  Finlayson  v.  Finlayson,  17  Ore- 
gon 347,  11  Am.  St.  Rep.  836;  Coffin  v.  Port- 
land, 16  Oregon  77. 

Pennsylvania.  —  Barry  v.  Hill,  166  Pa.  St. 
344;  Porter  iv.  Mayfield,  21  Pa.  St.  263;  Balbec 
v.  Donaldson,  2  Grant  Cas.  (Pa.)  459. 

Vermont.  —  Salisbury  v.  Clarke,  61  Vt.  453. 

Wisconsin.  —  Campbell  v.  Campbell,  70  Wis. 
311 ;  Fairchild  v.  Rasdall,  9  Wis.  379. 

Compare  Bayles  v.  Crossman,  5  Am.  L.  Rec. 
13,  5  Ohio  Dec.  (Reprint)  354. 

Neglect  of  Purchaser  to  Pay  for  Land  until  Claim 
Is  Barred  by  Statute  of  Limitations.  —  Where  the 
grantee  in  a  deed  based  on  a  valuable  con- 
sideration fails  to  pay  the  purchase  price  until 
the  claim  of  the  grantor  therefor  is  barred  by 
the  statute  of  limitations,  a  resulting  trust 
in  the  land  conveyed  will  not  be  decreed  in 
favor  of  the  grantor.  Kellogg  v.  Western 
Electric  Mfg.  Co.,  168  111.  240,  affirming  67  III. 
App.  53- 

3.  Later  English  Decisions.  —  Sec  Davies  v. 
Otty,  33  Beav.  542;  Childcrs  v.  Childers,  3  Kay 
&  J.  310;  Haigh  v.  Kaye,  L.  R.  7  Ch.  469. 

4.  Leman  v.  Whitley,  4  Russ.  427;'  Burt  v. 
Wilson,  28  Cal.  632,  87  Am.  Dec.  142. 

5.  Habendum  Clause  Declaring  Use  to  Orantee 
—  Illinois.  —  Myers  v.  Myers,  167  111.  52;  Don- 
lin  v.  Bradley,  119  III.  412;  Bragg  Geddcs, 
03  HI.  327. 

Iowa.  —  Acker  v.  Priest.  92  Iowa  610. 
Kansas.  —  Beavers  v.   McKinley,   50  Kan. 
602. 

Massachusetts. — Gould  v.  Lynde,  114  Mass. 
306:  Gove  v.  Learoyd,  140  Mass.  524. 

Michigan.  — Jackson  Cleveland,  15  Mich. 
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,/.  Deed  Containing  Covenants  of  Warranty.  —  And  where  the  deed 
contains  covenants  of  warranty  running  from  the  grantor  to  the  grantee,  it  will 
vent  a  trust  resulting  in  favor  of  the  grantor.1 

e.  Deed  Executed  in  Pursuance  of  Written  Agreement.  —  There 
can  be  no  resulting  trust  where  the  deed  is  executed  in  pursuance  of  a  written 
agreement.2 

/.  Consideration  Natural  Love  and  Affection  —  (i)  In  General. 

Where  the  grantor  stands  in  close  relationship  to  the  grantee,  the  fact  that 
the  consideration  of  the  conveyance  was  merely  natural  love  and  affection  will 
not  of  itself  raise  a  resulting  trust  in  favor  of  the  grantor,  as  the  presumption 
in  such  a  case  is  that  the  grantee  should  take  the  beneficial  interest.3  Thus, 
in  the  case  of  a  conveyance  by  a  parent  to  his  child,4  or  by  a  husband  to  his 
wife,5  it  will  be  presumed  that  the  conveyance  was  intended  as  an  advance- 
ment or  gift,  and  that  the  grantee  therefore  took  the  beneficial  interest. 

Rebutting  Presumption.  —  In  England,  however,  in  case  of  a  conveyance  in 
consideration  of  love  and  affection  between  members  of  a  family,  the  presump- 
tion that  the  grantee  was  intended  to  take  the  beneficial  interest  in  the  land 
conveyed  has  been  held  rebuttable  for  the  purpose  of  showing  a  resulting 
trust  in  favor  of  the  grantor.6 

(2)  Conveyance  to  Husband  or  Wife  of  CJiild  of  Grantor  as  Advancement. 
—  Where  land  is  conveyed  by  a  grantor  to  the  husband  or  wife  of  his  child, 
the  fact  that  the  sole  actual  consideration  for  the  conveyance,  or  a  part  of  the 
actual  consideration,  was  the  natural  love  and  affection  of  the  grantor  for  his 
child,  will  not  raise  a  resulting  trust  in  favor  of  the  latter  in  any  portion  of  the 
land.7 


■94,  go  Am.  Dec.  266;  Brown  v.  Bronson,  35 
Mich.  415. 

Mississippi.  —  Moore  v.  Jordan,  65  Miss.  229, 
7  Am.  St.  Reb.  641. 

New  Hampshire.  —  Graves  v.  Graves,  29  N. 
H.  129;  Farringon  v.  Barr,  36  N.  H.  86. 

New  Jersey.  —  Stucky  v.  Stucky,  30  N.  J.  Eq. 
546;  Lovett  v.  Taylor,  54  N.  J.  Eq.  311. 

Ohio.  —  Miller  v.  Stokely,  5  Ohio  St.  194. 

Vermont.  —  Salisbury  v.  Clarke,  61  Vt.  453. 

Compare  Hall  v.  Livingston,  3  Del.  Ch.  348. 

1.  Deed  Containing  Covenant  of  Warranty.  — 
Moore  v.  Jordan,  65  Miss.  229,  7  Am.  St.  Rep. 
641;  Squire  v.  Harder,  1  Paige  (N.  Y.)  494,  19 
Am.  Dec.  446.  See  also  White  v.  Carpenter,  2 
Paige  (N.  Y.)  217.  Compare  Hawkins  v.  Wil- 
lard,  (Tex.  Civ.  App.  1896)  38  S.  W.  Rep. 
365. 

2.  Deed  Executed  in  Pursuance  of  Written 
Agreement.  —  St.  John  v.  Benedict,  6  Johns.  Ch. 
(N.  Y.)  in. 

3.  Consideration  Natural  Love  and  Affection.  — 

Champlin  v.  Champlin,  136  111.  309,  29  Am.  St. 
Rep.  323;  Acker  v.  Priest,  92  Iowa  610;  Gate- 
wood  v.  Long,  (Ky.  1893)  21  S.  W.  Rep.  537; 
Dilts  v.  Stewart,  43  Leg.  Int.  (Pa.)  205.  See 
also  Hawks  v.  Sailors,  87  Ga.  234;  Stonehill  v. 
Swart/,  129  Ind.  310. 

4.  Conveyance  by  Parent  to  Child  —  California. 
—  Smith  v.  Mason,  122  Cal.  426;  Tillaux  v. 
Tillaux,  115  Cal.  663;  Emmons  v.  Barton,  109 
Cal.  671;  Soberanes  v.  Soberanes,  97  Cal.  140. 

Colorado.  —  Annis  v.  Wilson,  15  Colo.  236. 

Illinois.  —  Francis  v.  Wilkinson,  147  III.  370. 

Indiana.  —  McCaw  v.  Burk,  31  Ind.  56; 
Bright  v.  Bright,  132  Ind.  56. 

Kansas.  —  Beavers  v.  McKinley,  50  Kan. 
602. 

Mississippi.  —  Moore  v.  Jordan,  65  Miss.  229, 
7  Am.  St.  Rep.  641. 


North  Carolina.  —  Tolar  v.  Tolar,  I  Dev. 
Eq.  (r6  N.  Car.)  460,  18  Am.  Dec.  598. 

Voluntary  Transfer  of  Stock  Certificates.  — 
Where  one  transfers  stocks  to  an  orphan  niece 
of  his  wife,  to  whom  he  stands  in  loco  parentis, 
and  declares  his  intention  to  treat  her  as  a 
child,  there  is  no  resulting  trust.  Roberts's 
Appeal,  85  Pa.  St.  84. 

Grant  of  Remainder  After  Death  of  Grantor.  — 
A.,  jointly  seized  with  two  others,  conveyed 
his  third  part  to  the  use  of  himself  for  life,  re- 
mainder to  his  wife  for  life,  remainder  to  his 
son  in  fee,  and  at  the  same  time  made  his  will 
and  gave  the  same  lands  to  his  son  in  tail, 
charged  with  his  debts.  It  was  held  that  the 
son  was  not  a  trustee  for  the  father  in  the 
settlement,  though  it  would  have  been  other- 
wise if  the  entire  fee  had  been  conveyed  10  the 
son.    Baylis  v.  Newton,  2  Vern.  28. 

5.  Conveyance  by  Husband  to  Wife  —  Indiana. 
—  McCaw  v.  Burk,  31  Ind.  56;  Carver  v. 
Carver,  53  Ind.  241. 

Iowa.  —  Rogers  v.  McFarland,  89  Iowa  286. 
Maine.  —  Lane  v.  Lane,  80  Me.  570. 
Maryland.  —  Groff  v.  Rohrer,  35  Md.  327. 
Missouri.  —  Price  v.  Kane,  112  Mo.  412. 
Nebraska. — Courvoirsier     v.    Bouvier,  3 
Neb.  61. 

Ne?v  Hampshire.  —  Hill  v.  Pine  River  Bank, 
45  N.  H.  300. 

New  Jersey.  —  Osborn  v.  Osborn,  29  N.  J. 

Eq.  3S5. 

Oregon.  —  Taylor  v.  Miles,  19  Oregon  550. 

6.  Childers  v.  Childers,  1  De  G.  &  J.  482,  3 
Jur.  N.  S.  1277,  reversing  3  Kay  &  J.  310,  3  Jur. 
N.  S.  509. 

7.  Conveyance  to  Husband  or  Wife  of  Child  of 

Grantor  —  Georgia.  —  Hawks  v.  Sailors,  87  Ga. 

234- 

Indiana.  —  Heath  v.  Carter,  20  Ind.  App. 
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g.  Transfers  by  Persons  Non  Sui  Juris.  —  Where  property  is  con- 
veyed by  a  person  non  sni  juris  the  grantee  may  be  held  a  trustee.1 

h.  Conveyances  for  Specific  Purposes — (i)  In  General. — Where 
land  has  been  conveyed  by  an  absolute  deed,  the  intention  of  the  parties  not 
being  to  confer  on  the  grantee  the  beneficial  interest,  but  merely  to  facilitate 
the  accomplishment  of  some  specific  purpose,  it  has  been  held  that  the  pur- 
pose of  the  conveyance  may  be  shown  by  parol  and  thereby  a  resulting  trust 
may  be  raised  in  favor  of  the  grantor.* 

(2)  Absolute  Conveyance  as  Security.  — Where  land  is  conveyed  by  a  deed 
absolute  on  its  face,  it  is  practically  the  universally  accepted  doctrine  of  the 
present  day  that  parol  evidence  is  admissible  to  show  that  it  was  in  fact 
intended  as  a  mortgage.  The  decisions,  while  harmonious  in  their  recogni- 
tion of  this  doctrine,  are  not  harmonious  as  to  the  extent  of  its  application  or 
the  grounds  upon  which  it  is  based.  In  some  jurisdictions  the  decisions  are 
based  on  the  ground  of  fraud,  accident,  or  mistake,  whereas  in  others  such 
evidence  is  admitted  though  the  defeasance  clause  was  intentionally  omitted.3 
And  again,  still  other  decisions  seem  to  be  based  on  the  ground  that  in  such 
a  case  there  is  a  resulting  trust  in  favor  of  the  grantor.4 

2.  Resulting  Trusts  Arising  Out  of  Conveyances  and  Devises  upon  Trusts  — 
a.  Conveyances  Inter  Vivos  —  (1)  In  General.  — The  general  rule  is  that 
where  property  is  transferred  or  conveyed  for  particular  purposes  in  trust, 
though  the  entire  legal  estate  is  conveyed  or  transferred  to  the  trustee,  still 
the  beneficial  interest  passes  only  to  the  extent  necessary  for  the  purposes  of 
the  trust,  and  there  arises  a  resulting  trust  in  the  residue  or  in  the  entire  prop- 
erty in  case  of  a  failure  or  extinction  of  the  trust,  in  favor  of  the  grantor.5 


83;  Noe  v.  Roll,  134  Ind.  115;  Stonehill  v. 
Swartz,  129  Ind.  310;  Meredith  v.  Meredith, 
150  Ind.  299;  Lewis  v.  Stanley,  148  Ind.  351. 

Iowa.  —  Acker  v.  Priest,  92  Iowa  610. 

Minnesota.  —  Luse  v.  Reed,  63  Minn.  5. 

Missouri.  —  Higbee  v.  Higbee,  123  Mo.  287; 
Morris  v.  Clare,  132  Mo.  232. 

North  Carolina.  —  Butler  v.  McLean,  122 
N.  Car.  357;  Mosely  v.  Mosely,  87  N.  Car.  69. 

South  Carolina.  —  Rogers  v.  Rogers,  52  S. 
Car.  388,  citing  10  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  5. 

See  also  In  re  Stanger,  35  Fed.  Rep.  238. 

In  Pennsylvania,  however,  where  land  was 
conveyed  by  a  father  to  his  son-in-law,  as  an 
advancement  lo  his  daughter,  the  wife  of  the 
grantee,  and  a  note  for  the  recited  considera- 
tion was  executed  by  the  grantee  to  the 
grantor,  for  the  purpose  of  preserving  a  mem- 
orandum of  the  valuation  of  the  land,  so  that 
the  daughter  could  be  charged  therefor  as  an 
advancement  in  the  distribution  of  the  estate 
of  the  grantor,  and  the  conveyance  was  also 
made  to  the  son  in-law  under  the  belief  that 
the  grantor  could  not  convey  directly  to  his 
daughter,  it  was  held  that  a  trust  resulted  in 
favor  of  the  daughter.  Beringer  v.  Lutz,  188 
Pa.  St.  364. 

And  in  Alabama  an  express  trust  in  favor  of 
the  daughter  of  the  grantor  has  been  held  to 
arise  out  of  a  conveyance  by  her  father  lo  her 
husband  as  an  advancement  to  the  daughter, 
and  as  a  part  of  the  distributive  share  of  the 
daughter  in  the  estate  of  the  grantor.  Cress- 
well  v,  Jones,  (A  Ala.  420. 

1.  Transfers  by  Persons  Non  Sui  Juris.  —  Man- 
ning v.  Gill,  L.  R.  13  Eq.  485;  Tecgardcn 
Lewis,  (Ind.   1893)  35  N.   E,   Rep.  24.  See 
also  the    titles    Husiiand    and    Win-.,  ante; 

I  NT  A  NTS. 


Lunatic.  —  Where  land  was  conveyed  by  a 
lunatic  by  deed  absolute  to  his  brother,  wh° 
during  his  life  accumulated  the  income,  a  por- 
tion of  which  he  spent  for  the  benefit  of  the 
lunatic,  it  was  held  that  the  grantee  held  the 
property  as  trustee  and  that  his  estate  would 
be  compelled  to  account  therefor.  Manning 
v.  Gill,  L.  R.  13  Eq.  485. 

2.  See  Beadle  v.  Beadle,  2  McCrary  (U.  S.) 
586;  Pierson  v.  Pierson,  5  Del.  Ch.  11 ;  Rice 
v.  Rice,  107  Mich.  241;  Thompson  v.  Thomp- 
son, 30  Neb.  489;  Stubblefield  v.  Stubblefield, 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  965;  Wal- 
lace v.  Lewis,  60  Tex.  247.  But  compare 
Leman  v.  Whitley,  4  Russ.  423;  Burt  v.  Wil- 
son, 28  Cal.  632,  87  Am.  Dec.  142;  Gee  v. 
Thrail kill,  45  Kan.  173. 

3.  Absolute  Conveyances  as  Mortgages. —  See 
the  title  Mortgages. 

4.  Trust  Doctrine.  —  Miami  Exporting  Co.  v. 
U.  S.  Bank,  Wright  (Ohio)  249;  Miller  v. 
Slokely,  5  Ohio  St.  194:  Stafford  v.  Wheeler, 
93  Pa.  St.  462;  Mead  v.  Randolph,  8  Tex.  191 ; 
Phelps  v.  Seely,  22  Gratt.  (Va.)  573. 

5.  Conveyance  in  Trust  —  Resulting  Trust  to 
Grantor  in  Surplus  —  England,  —  Re  Till,  74  L. 
T.  N.  S.  163;  Hill  v.  London,  1  Atk.  618, 
Robinson  v.  Taylor,  1  Ves.  Jr.  44;  In  re 
Brown,  1  Kay  &  J.  522;  In  re  Wilcock,  62  L. 
T.  N.  S.  317. 

United  States.  —  Hopkins  v.  Grimshaw,  165 
U.  S.  342. 

Arkansas. — Cagwin  v.  Bucrkle,  55  Ark.  5. 
California.  —  Schlcssinger   v.    Mallard,  70 
Cal.  126. 

Delaware.  —  Harkcr  v.  Reilly,  4  Del.  Ch.  72. 

District  of  Columbia.  —  Washington  Bene- 
ficial Endowment  Assoc.  v.  Wood,  4  Mackey 
(I).  C.)  19,  54  Am.  Rep.  251. 

Illinois.  —  Lill  v.  Brant,  6  III.  App.  366. 
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And  w  hen-  land  was  conveyed  in  trust  by  the  grantor,  for  a  consideration 
paid  by  third  persons,  it  has  been  held  that  in  case  of  the  failure  of  the  trust 
the  persons  contributing  the  purchase  money  were  entitled  to  the  property 
by  way  of  a  resulting  trust.1    Still,  the  mere  fact  that  the  grantor  received  a 

isideration  for  the  conveyance  by  him  in  trust  will  not  necessarily  prevent 
a  trust  resulting  in  his  favor.2 

Conveyance  in  Trust  for  Payment  of  Grantor's  Debts.  —  Thus,  where  property  is  con- 
veyed  in  trust  for  the  payment  of  the  grantor's  debts,  a  trust  results  in  favor 
of  the  grantor  with  respect  to  any  surplus  not  necessary  for  the  payment  of 
such  debts.3  The  grantor,  however,  may  of  course  part  with  his  entire  inter- 
est in  the  property  assigned  for  such  a  purpose  and  thereby  prevent  a  trust 
resulting  in  his  favor.4 

(2)  Character  in  Which  Trust  Results.  —  If  the  property  transferred  is  per- 
sonalty, the  trust  results  as  personalty ;  5  if  the  property  conveyed  is  real 
estate,  the  trust  results  as  real  estate.6 

Death  of  Grantor.  —  This  distinction  is  important,  as  in  the  case  of  personalty 
the  trust  would,  on  the  death  of  the  grantor,  pass  to  the  personal  representa- 
tive of  the  grantor  and  be  for  the  benefit  of  the  distributee,7  whereas  in  the 
case  of  realty  the  trust  would  be  for  the  benefit  of  the  heir  at  law;8  and  so 
where  the  administrator  is  not  authorized  to  recover  the  real  estate,  except 
under  particular  circumstances,  such  a  resulting  trust  in  real  estate  would 
ordinarily  be  enforceable  only  by  the  heir  at  law.9 

Conversion  by  Trustee  of  Realty  into  Personalty.  —  In  case  real  estate  is  conveyed  in 
trust  the  property  may  be  converted  by  the  trustee,  during  the  life  of  the 
grantor,  into  personal  estate  in  order  to  accomplish  the  objects  of  the  trust,  in 


Massachusetts.  —  McElroy  v.  McElroy,  113 
Mass.  509;  Varnum  v.  Meserve,  8  Allen 
(Mass.)  158. 

Missouri.  —  Patrick  v.  Blair,  irg  Mo.  105. 

New  York. — Cameron  p.  Havemeyer,  (Supm. 
Ct.  Spec.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  438. 

North  Carolina.  —  Haskillr.  Freeman,  Winst. 
Eq.  (60  N.  Car.)  34;  Lemmond  v.  Peoples,  6 
Ired.  Eq.  (41  N.  Car.)  137. 

Pennsylvania.  —  Huston  v.  Hamilton,  2  Binn. 
(Pa.)  387. 

South  Carolina.  —  Dawson  v.  Dawson,  Cheves 
Eq.  (S.  Car.)  148;  Witt  v.  Carroll,  37  S.  Car. 
388;  Gwynn  v.  Gwynn,  27  S.  Car.  525. 

West  Virginia. — Heiskell  v.  Trout,  31  W. 
Va.  810. 

As  to  the  Cy-pres  Doctrine,  see  the  title  Chari- 
ties and  Trusts  for  Charitable  Uses,  vol.  5, 
p.  936. 

1.  Conveyance  by  Grantor  on  Consideration  Paid 
by  Third  Persons.  —  Heiskell  v.  Trout,  31  W. 

Va.  810. 

2.  Valuable  Consideration  to  Grantor  Does  Not 
Prevent  Resulting  Trust.  —  In  Hopkins  v.  Grim- 
shaw,  165  U.  S.  342,  wherein  land  was  con- 
veyed to  trustees  to  hold  in  trust  for  a  society 
for  use  as  a  burying  place,  it  was  held  that  on 
the  extinction  of  the  society  for  whose  benefit 
the  grant  was  made  there  arose  a  resulting 
trust  to  the  grantor  and  his  heirs,  irrespective 
of  whether  the  conveyance  was  by  way  of  gift 
or  for  a  valuable  consideration. 

3.  Conveyances  in  Trust  for  Payment  of  Grantor's 
Debts  —  England.  —  Hewitt  v.  Wright,  1  Bro. 
C.  C.  86;  Anonymous,  iComyns345;  Knights 
v.  Alkyns,  2  Vern.  20. 

United  Slates. — Saunders  v.  Mason,  5 
Cranch.  (C.  C.)  470. 

Connecticut.  —  Ingraham  v.  Wheeler,  6  Conn. 
277- 

1 


Illinois.  —  Lill  v.  Brant,  6  111.  App.  365. 
Iowa.  — Zuver  v.  Lyons,  40  Iowa  510. 
Massachusetts.  —  Varnum  v.  Meserve,  8  Allen 
(Mass.)  158. 

See  Hogan  v.  Strayhorn,  65  N.  Car.  279. 

4.  Assignment  for  Creditor  —  Entire  Interest 
Parted  with  by  Assignor.  —  Smith  v.  Cooke, 
(1891)  A.  C.  297. 

5.  Character  in  Which  Trust  Results  —  Person- 
alty.—  Lill  v.  Brant,  6  111.  App.  366. 

6.  Real  Estate.  —  Lill  v.  Brant,  6  111.  App. 
366;  Hawley  v.  James,  7  Paige  (N.  Y.)  213,  32 
Am.  Dec.  623;  Dover  v.  Rhea,  108  N.  Car.  88. 

Conveyance  of  Resulting  Trust  —  Statute  of 
Frauds. —  In  Dover  v.  Rhea,  108  N.  Car.  88, 
wherein  land  was  conveyed  upon  trust  to  pay 
certain  judgments  which  were  paid  off  and 
discharged  by  other  means,  it  was  held  that  a 
trust  resulted  to  the  grantor  as  real  estate  and 
could  not  be  transferred  by  him  except  in  writ- 
ing in  compliance  with  the  statute  of  frauds 

7.  Resulting  Trust  in  Personalty  Passes  to  Per- 
sonal Representative  of  Grantor.  —  Lill  v.  Brant, 
6  111.  App.  366. 

8.  Resulting  Trust  in  Realty  Passes  to  Heir  of 
Grantor.  —  Lill  v.  Brant,  6  111.  App.  366. 

9.  Resulting  Trust  in  Realty  Not  Enforceable  by 
Personal  Representative.  —  In  Lill  v.  Brant,  6 
111.  App.  366,  real  estate  and  personal  prop- 
erty were  conveyed  by  a  grantor  in  trust  for 
the  payment  of  his  debts,  and  it  was  held  that 
if  the  purposes  of  the  trust  were  satisfied  out 
of  the  personalty  in  the  lifetime  of  the  grantor, 
leaving  the  real  estate  not  subject,  the  result- 
ing trust  which  arose  in  favor  of  the  grantor 
on  his  death  descended  to  his  heirs,  who  alone 
could  maintain  a  bill  to  compel  the  trustee  to 
convey  the  legal  title,  and  that  such  a  bill  was 
not  maintainable  by  the  administrator  of  the 
grantor. 
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which  case  the  trust  will  partake  of  the  nature  of  personalty  and  will  be 
enforceable  on  the  death  of  the  grantor  by  his  personal  representative.1  The 
fact,  however,  that  the  real  estate  conveyed  is,  after  the  death  of  the  grantor, 
converted  by  the  trustee  into  personalty  will  not  of  itself  entitle  the  personal 
representative  of  the  grantor  to  enforce  the  trust.8 

Equitable  Conversion.  — •  Again,  the  conveyance  itself  may  work  an  equitable 
conversion  out  and  out  of  the  real  estate  conveyed,  which  would  have  the 
same  effect  as  an  actual  conversion  by  the  trustee  and  render  the  trust  enforce- 
able by  the  personal  representative  of  the  grantor.3 

b.  Legacies  and  Devises  in  Trust—  (i)  In  Genera/.  — The  most  com- 
mon form  of  a  resulting  trust  of  this  class  arises  where  a  legacy  or  devise  is 
given  in  trust  and  fails  either  on  account  of  the  incapacity  of  the  cestui  que 
trust  to  receive  it,  or  on  account  of  its  illegality.4  Thus,  in  case  of  the  failure 
of  a  devise  of  land  in  trust  for  a  charitable  purpose,5  or  in  case  the  legacy  or 


1.  Land  Converted  into  Personalty  During  Life 
of  Grantor.  —  In  Varnum  v.  Meserve,  S  Allen 
(Mass.)  158,  wherein  real  and  personal  estate 
were  conveyed  in  trust  for  the  payment  of  the 
grantor's  debts,  the  trustee  converted  the  real 
estate  into  money  during  the  life  of  the 
grantor,  and  it  was  held  that  the  resulting 
trust,  with  respect  to  the  surplus  not  necessary 
for  the  payment  of  the  debts,  was,  on  the 
death  of  the  grantor,  enforceable  by  his  per- 
sonal representative. 

2.  Real  Estate  Converted  into  Personalty  After 
Death  of  Grantor. —  Lill  v.  Brant,  6  III.  App. 
366. 

3.  Equitable  Conversion.  —  See  the  title  Con- 
version and  Reconversion,  vol.  7,  p.  463. 

4.  Legacies  and  Devises  in  Trust  —  England.  — 
Mogg  v.  Hodges,  2  Ves.  52;  Cogan  v. 
Stephens,  5  L.  J.  Ch.  17;  Hatfield  v.  Pryme,  2 
Coll.  Ch.  Cas.  204;  Jessopp  v.  Watson,  1  Myl. 
&  K.  665;  Pickering  v.  Stamford,  2  Ves.  Jr. 
272;  Fairbairn  v.  Rothwell,  9  Jur.  787;  Burley 
v.  Evelyn,  16  Sim.  290;  Jones  v.  Mitchell,  1 
Sim.  &  St.  290;  Ackroyd  v.  Smithson,  1  Bro. 
C.  C.  503;  Tregonwell  i>.  Sydenham,  3  Dow 
196;  Bective  v.  Hodgson,  10  H.  L.  Cas.  656; 
Clarke  v.  Franklin,  4  Kay  &  J.  257;  Spencer 
v.  Wilson,  L.  R.  16  Eq.  501;  Scudamore  v. 
Scudamore,  Prec.  Ch.  543;  Sharpe  v.  Rhoade, 
2  Rose  192;  Ripley  v.  Waterworth,  7  Ves.  Jr. 
425;  Nash  v.  Smith,  17  Ves.  Jr.  29;  Hill  v. 
Cock,  1  Ves.  &  B.  174;  Cruse  v.  Barley,  3  P. 
Wms.  20;  Eyre  v.  Marsden,  2  Keen  564; 
Muckleston  v.  Brown,  6  Ves.  Jr.  52;  Morice  v. 
Durham,  10  Ves.  Jr.  522;  Boson  v.  Statham, 
1  Eden  508;  Joy  v.  Aspinvvall,  18  Jur.  284; 
Amphlett  v.  Parke,  2  Russ.  &  M.  221;  Hooper 
v.  Goodwin,  18  Ves.  Jr.  15O. 

United  States.  —  King  v.  Mitchell,  8  Pet.  (U. 
S.)  326;  Craig  v.  Leslie,  3  Wheat.  (U.  S.)  563. 

Connecticut.  —  Woodruff  v.  Marsh,  63  Conn. 
125,  38  Am.  St.  Rep.  346. 

Delaware.  —  Gray  v.  Corbit.  4  Del.  Ch.  357. 

Maine.  —  Drew  v.  Wakefield,  54  Me.  291. 

Maryland.  —  Orrirk  v.  Hoehm,  49  Md.  72; 
Rizcr  v.  Perry,  58  Md.  112:  Trippc  v.  Frazicr, 

4  liar.  &  J.  (Md.)446;  Dashiell  v.  Atty.-Gcn., 

5  Har.  Si  J.  (Md.)  392,  9  Am.  Dcr.  572,  6  Har. 

6  J.  (Md.)  1. 

Massachusetts.  —  Blake  v.  Dexter,  12  Cush. 
(Mass.)  559;  Easterbrooks  v.  Tillinghast,  5 
Gray  (Mass.)  17:  Sears  v.  Hardy,  120  Mass. 
524- 


Mississippi.  —  Lusk  v.  Lewis,  32  Miss.  297; 
Cheairs  v.  Smith,  37  Miss.  646. 

New  Jersey.  —  Lerch  v.  Oberly,  18  N.  J.  Eq. 
575;  Hand  v.  Marcy,  28  N.  J.  Eq.  59;  Roy  v. 
Monroe,  47  N.  J  Eq.  356. 

New  York.  —  Hawley  v.  James,  7  Paige  (N. 
Y.)  213,  32  Am.  Dec.  623;  Chamberlain  v. 
Taylor,  105  N.  Y.  185;  Wood  v.  Cone,  7  Paige 
(N.  Y.)47i;  Hawley  v.  James,  5  Paige  (N.  Y.> 
444;  Giraud  v.  Giraud,  (Supm.  Ct.  Spec.  T.) 
58  How.  Pr.  (N.  Y.)  175;  Jackson  v.  Jansen,  6 
Johns.  (N.  Y.)  73;  Bogert  v.  Hertell,  4  Hill  (N. 
Y.)4g2;  McCarty  v .  Terry,  7  Lans.  (N.  Y.)  236; 
Gott  v.  Cook,  7  Paige  (N.  \.)  542;  De  Peyster 
v.  Clendining,  8  Paige  (N.  Y.)  295;  Wood  v. 
Keyes,  8  Paige  (N.  Y.)  365;  Read  v.  Williams, 
125  N.  Y.  560,  21  Am.  St.  Rep.  748;  Cushney 
v.  Henry,  4  Paige  (N.  Y.)  345;  Belts  v.  Betts, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.) 
317;  Fairchild  v.  Edson,  154  N.  Y.  199,  61  Am. 
St.  Rep.  609. 

North  Carolina.  —  Robinson  v.  McDiarmid, 
87  N.  Car.455;  Lindsay  v.  Pleasants,  4  Ired. 
Eq.  (39  N.  Car.)  320. 

Pennsylvania.  —  Nagle's  Appeal,  13  Pa.  St. 
260;  Woisley's  Estate,  4  Pa.  Dist.  179. 

South  Carolina.  —  Bynum  v.  Boslick,  4 
Desaus.  (S.  Car.)  266;  Ford  v.  Dangerfield,  8 
Rich.  Eq.  (S.  Car.)  95;  Craig  v.  Beatty,  11  S. 
Car.  380;  Blakely  v.  Tisdale,  14  Rich.  Eq.  (S. 
Car.)  95. 

Joint  Legatees  —  Illegality  of  Legacy  with 
Respect  to  One.  —  In  Fairchild  v.  Edson,  154 
N.  Y.  199,  61  Am.  St.  Rep.  609,  it  was  held 
that  where  the  residuary  clause  of  a  will  be- 
queaths the  property  10  two  legatees  as  tenants 
in  common,  the  fact  that  the  legacy  fails  with 
respect  to  one  on  account  of  his  secret  promise 
to  hold  it  in  trust  for  an  illegal  purpose  does 
not  work  a  resulting  trust  with  respect  to  the 
share  of  the  other  legatee,  but  only  with  re- 
spect to  ihc  share  of  the  former. 

5.  Failure  of  Trust  for  Charitable  Purposes  — 
England.  —  Gravcnor  v.  Hallum,  Ambl.  643; 
Mogg  v.  Hodges,  2  Ves.  52;  Gibbs  v.  Rumsey, 
2  Ves.  &  B  294;  Jones  v.  Mitchell,  1  Sim.  Si 
St.  290;  Cooke  v.  Stationers'  Co.,  3  Mvl.  &  K. 
262;  Williams  v.  Williams.  5  L.  J.  Ch.  84; 
Johnson  v.  Woods,  2  Bcav.  409;  Cogan  v. 
Stephens,  5  L.  J.  Ch.  17. 

Massachusetts.  —  Nichols  v.  Allen.  130  Mass. 
ait,  39  Am.  Rep.  445;  Olliffe  v.  Wells,  13a 
Mass.  221. 
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devise  iri  trust  lapses,1  there  is  a  resulting  trust  in  favor  of  those  who  would 
have  been  entitled  to  the  property  if  it  had  been  undisposed  of  by  the  will.2 
So,  in  case  land  is  devised  in  trust,  the  trust  results  in  favor  of  the  heir,3 
whereas  in  the  case  of  personalty  the  trust  results  in  favor  of  the  next  of  kin 
or  personal  representative.4 

(2)  Devise  or  Bequest  in  Trust  Without  Disposition  of  Entire  Beneficial 
Interest.  —  Where  property  is  bequeathed  or  devised  in  trust  and  the  whole 
beneficial  interest  in  the  property  is  undisposed  of  by  the  will,  there  is  a 
resulting  trust  with  respect  to  the  portion  undisposed  of.5 

(3)  Failure  to  Specify  Trust.  —  So,  again,  where  property  is  devised  or 
bequeathed  to  a  trustee  to  be  applied  to  uses  subsequently  to  be  appointed 
by  the  testator,  a  trust  will  result,  on  failure  of  the  testator  to  specify  the 
uses,  in  favor  of  the  heir  at  law  or  next  of  kin  of  the  testator,  according  as  the 
property  disposed  of  is  real  estate  or  personalty.6 

(4)  Nonexecution  of  Trust  by  Trustee.  —  In  the  case  of  devises  or  legacies 
in  trust  for  charitable  uses,  no  neglect,  misapplication  of  funds,  or  other 
breach  of  trust  by  the  trustees  will  give  to  the  heirs  or  next  of  kin  of  the 
donor  a  right  to  call  upon  a  court  of  equity  to  declare  a  resulting  trust  for 
themselves,  as  they  have  no  beneficial  interest  accruing  from  the  nonexecu- 
tion of  such  a  trust.7 

(5)  Devise  or  Bequest  in  Trust  and  upon  Condition  —  Distinction.  — 
A  devise  or  bequest  may  be  upon  condition  as  distinguished  from  a  devise  or 
bequest  in  trust.    As  a  rule  there  is  no  difficulty  in  distinguishing  between 


New  York.  —  Wright  v.  Methodist  Episcopal 
Church,  Hoffm.  (N.  Y.)  202. 

Pennsylvania.  —  Luffberry's  Appeal,  125  Pa. 
St.  513. 

See  also  the  title  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  941. 

1.  Lapsed  Legacies  —  England. — Ackroyd  v. 
Smithson,  1  Bro.  C.  C.  503;  Barker  v.  Gyles, 
3  Bra.  P.  C.  297;  Cruse  v.  Barley,  3  P.  Wms. 
20;  Digby  v.  Legard,  2  Dick.  500;  Gibbs  v. 
Ougier,  12  Ves.  Jr.  416;  Roberts  v.  Walker,  1 
Russ.  &  M.  752;  Williams  v.  Coade,  10  Ves. 
Jr.  500. 

Delaware.  —  Harker  v.  Reilly,  4  Del.  Ch.  92. 
Maryland.  —  Trippe  v.  Frazier,  4  Har.  &  J. 
<Md.)  446. 

Mew  Jersey.  —  Hand  v.  Marcy,  28  N.  J. 
Eq.  59. 

New  York.  —  In  re  Vandervoort,  1  Redf.  (N. 
Y.)  270;  Wood  v.  Keyes,  8  Paige  (N.  Y.)  365; 
Wood  v.  Cone,  7  Paige  (N.  Y.)  471. 

2.  Escheat.  —  In  Ford  v.  Dangerfield,  8  Rich. 
Eq.  (S.  Car.)  95,  it  was  held  that  where  prop- 
erty was  given  in  trust  by  will  and  the  trust 
failed  on  account  of  its  illegality,  if  the 
testator  left  no  next  of  kin  or  heirs  the  prop- 
erty would  escheat  to  the  state  and  the  trustee 
in  the  will  would  not  be  entitled  to  keep  it. 

3.  Failure  of  Trust  on  Devise  of  Realty.  — 
Muckleston  v.  Brown,  6  Ves.  Jr.  52;  Morice  v. 
Durham,  10  Ves.  Jr.  522;  Gray  v.  Corbit,  4 
Del.  Ch.  357;  Olliffe  v.  Wells,  130  Mass.  221; 
Easterbrooks  v.  Tillinghast,  5  Gray  (Mass.)  17. 

Contrary  to  Intention  of  Testator.  —  A  trust 
may  result  in  favor  of  the  heir  though  the  tes- 
tator expressly  stales  that  no  part  shall  result 
for  the  benefit  of  his  heir.  Fitch  v.  Weber,  12 
Jur.  645. 

Effect  of  Legacy  to  Heir.  —  The  fact  that  a 
legacy  is  given  to  the  heir  will  not  deprive  him 
of  the  right  to  claim  a  resulting  trust.  Kellet 
v.  Kellet,  1  Ball.  &  B.  533. 


4.  Failure  of  Trust  on  Bequest  of  Personalty.  — 

Curteis  v.  Wormald,  10  Ch.  D.  172;  Hereford 
v.  Ravenhill,  5  Beav.  51;  Cogan  v.  Stephens, 

5  L.  J.  Ch.  17;  Bective  v.  Hodgson,  10  H.  L. 
Cas.  656;  Eyre  v.  Marsden,  2  Keen  564;  Head 
v.  Godlee,  6  Jur.  N.  S.  4qq;  Nichols  t:  Allen, 
130  Mass.  2ii,  39  Am.  Rep.  445;  Lusk  v. 
Lewis,  32  Miss.  297;  Hawley  v.  James,  5 
Paige  (N.  Y.)  318;  Gott  v.  Cook,  7  Paige  (N. 
Y.)  542. 

5.  Surplus  Undisposed  Of — England.  —  Shel- 
don v.  Barnes,  2  Ves.  Jr.  447;  Robinson  v. 
Taylor,  1  Ves.  Jr.  44,  2  Bro.  C.  C.  589; 
Fletcher  v.  Chapman,  1  Bro.  P.  C.  43;  Stanley 
v.  Stanley,  16  Ves.  Jr.  491;  Hill  v.  Cock,  1  Ves. 

6  B.  173;  Berry  v.  Usher,  11  Ves.  Jr.  87; 
Culpepper  v.  Aston,  2  Ch.  Cas.  115;  Starkey 
v.  Brooks,  1  P.  Wms.  390;  Randall  v.  Bookey, 
2  Vern.  425;  London  v.  Garway,  2  Vern.  571; 
Wright  v.  Wright,  16  Ves.  Jr.  188;  Watson  v. 
Hayes,  5  Myl.  &  C.  125;  Chitty  v.  Parker,  2 
Ves.  Jr.  271;  Halliday  v.  Hudson,  3  Ves.  Jr. 
210;  Levet  v.  Needham,  2  Vern.  138;  Buggins 
v.  Yates,  9  Mod.  122;  Flint  v.  Warren,  16  Sim. 
124;  Collins  v.  Wakeman,  2  Ves.  Jr.  683; 
Maugham  v.  Mason,  1  Ves.  &  B.  410;  Jessopp 
v.  Watson,  1  Myl.  &  K.  665;  Emblyn  v.  Free- 
man, Prec.  Ch.  541;  Fitch  v.  Weber,  12  Jur. 
645- 

District  of  Columbia.  —  Hilton  v.  Hilton,  2 
MacArthur  (D.  C.)  70. 

Massachusetts.  —  Sears  v.  Hardy,  120  Mass. 

S24.  „  . 

New  Jersey.  —  Moore  v.  Robbins,  53  N.  J. 
Eq.  137. 

Pennsylvania.  —  Wilson  v.  Hamilton,  9  S.  & 
R.  (Pa.)  424. 

6.  Failure  to  Specify  Trusts.  —  Olliffe  v.  Wells, 
130  Mass.  221. 

7.  Nonexecution  of  Trust  by  Trustee.  —  San- 
derson v.  White,  18  Pick.  (Mass.)  328,  29  Am. 
Dec.  591. 
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the  two,  though  sometimes  the  distinction  is  not  easy  to  draw.1  The  neces- 
sity for  drawing  it  is,  however,  very  important,  as  in  case  of  a  devise  upon 
condition  subsequent,  if  the  condition  falls  the  devisee  takes  the  property  free 
of  the  condition;2  whereas  in  case  of  the  failure  of  the  trust,  as  heretofore 
stated,  a  resulting  trust  arises. 

(6)  Legacy  a  Charge  on  Land  Devised.  —  So,  also,  where  a  legacy  is  merely 
made  a  charge  on  land  which  is  subsequently  devised,  the  failure  of  such  a 
legacy  inures  to  the  benefit  of  the  devisee  and  there  arises  no  resulting  trust 
with  respect  thereto  in  favor,  of  the  heir  at  law.3 

(7)  Devise  to  Take  Effect  on  Happening  of  Event.  —  Where  land  is  devised 
in  trust,  the  gift  not  to  take  effect  until  the  happening  of  a  specified  event, 
there  is  a  resulting  trust  to  the  heir  of  the  testator  until  the  happening  of  the 
event.4  And  where  land  was  devised  in  trust  with  a  devise  over  upon  the 
happening  of  a  specified  event,  it  was  held  that  on  the  failure  of  the  trust 
there  was  a  resulting  trust  until  the  happening  of  the  event  upon  which  the 
devise  over  was  to  take  effect.5 

c.  Rules  of  Construction  of  Deed  or  Will — with  Respect  to  Beneficial 
Interest  of  Trustee.  —  Whether  there  is  a  resulting  trust,  or  whether  the  grantee 
or  devisee  takes  a  beneficial  interest  in  the  property  subject  to  the  trust 
expressed,  depends  upon  the  intention  of  the  grantor  or  testator,  and  for  the 
purpose  of  determining  that  question  it  is  necessary  to  look  carefully  at  the 
language  of  the  deed  or  will  with  the  aid  of  such  light  as  can  lawfully  be 
derived  from  the  circumstances  of  the  case.  No  such  trust  can  result  against 
that  intent  or  take  effect  where  a  contrary  intent  is  indicated  by  the  terms  of 
the  deed.  The  question  must  always  be  whether  the  title  was  given  for  a 
particular  purpose  with  no  intent  that  the  grantee  should  have  any  beneficial 
interest  whatever,  or  whether  the  intention  was  to  confer  upon  him  a  valuable 
interest  subject  to  a  particular  and  temporary  charge  or  incumbrance.  Upon 
this  question  the  fact  that  he  is  described  as  a  trustee  is  not  necessarily  deci- 
sive. It  may  be  apparent  from  the  context  and  general  interpretation  of  the 
whole  instrument  that  he  was  intended  to  be  more  than  a  mere  trustee,  and 
that  the  intention  was  to  give  to  him  the  entire  fee  of  the  estate  subject  to 
the  charge  of  a  temporary  trust  for  the  benefit  of  another  person.6 

1.  See  the  titles  Wills;  Lecacies  and  charge  on  land  is  exploded,  and  does  not  pre- 
Devises;  Trusts  and  Trustees.  vent  a  resulting  trust  in  favor  of  the  heir. 

2.  Failure  of  Condition  Subsequent. —  In  4.  Interest  of  Cestui  Que  Trust  Dependent  on 
Weathersby  v,  Weathersby,  13  Smed.  &  M.  Condition. —  Hopkins  v.  Hopkins,  Cas.  t.  Talb, 
(Miss.)  685,  a  father  had  made  a  bequest  of  44;  Atty.-Gen.  v.  Craven,  21  Beav.  392;  Atty.- 
slaves  to  his  son,  "  in  trust,"  and  upon  con-  Gen.  v.  Bowyer,  3  Vcs.  Jr.  714. 

dition  that  the  slaves  should  be  maintained  as  Time  of  Application  of  Fund  to  Purpose  of 

free  persons,  and  it  was  held  that  the  devise  Charity  Uncertain.  —  When  there  is  a  clear  in- 

was  upon  condition  and  not  in  trust,  and  that  tention  to  give  to  charitable  purposes,  and  the 

as  the  condition  was  illegal  the  legatee  took  gift  is  immediate,  there  is  no  resulting  trust 

the  entire  interest  in  the  slaves.    See  also  for  the  next  of  kin,  although  the  particular  ap- 

Chcairs  v:  Smith,  37  Miss.  646;   Barksdalc  v.  plication  of  the  fund  directed  by  the  will 

Elam,  30  Miss.  694.    Compare  Lusk  v.  Lewis,  would  not  of  necessity  take  effect  within  any 

32  Miss.  297.  assignable  limit  of  time,  and  could  never  take 

In  King  v.  Mitchell,  8  F'et.  (U.  S.)  326,  how-  effect  at  all  except  upon  the  occurrence  of  tin- 

ever,  where  a  devise  was  made  to  a  man  on  certain  and  contingent  events.  Chambcrlayne 

condition  of  his  marrying  the  daughter  of  a  v.  Brockett,  21  W.  R.  299. 

certain  person  who  never  had  a  daughter,  the  5.  In  King  v.  Mitchell,  8  Pet.  (U.  S.)  326.  it 

devisee  was  held  to  hold  the  land  as  a  result-  was  held  that   where  an  express  trust  has 

ing  trus'.  for  the  heirs  of  the  testator.  failed,  and  the  contingency  on  which  a  devise 

3.  Failure  of  Legacy  Charged  on  Land. — ■  over  was  to  take  effect  has  not  happened,  but 
Wright  v.  Row,  r  Bro.  C.  C.  61 ;  Carter  v.  still  remains  possible,  a  resulting  trust  arises 
Haswell,  3  Jur.  N.  S.  788;  Matter  of  Cooper,  4  for  the  heirs  of  the  testator  which  may  be  cn- 
De  G.  M.  &  G.  757;  Henchman  v.  Atty.-Gen..  forcerl  at  once,  leaving  the  case  open  to  the 
3  Myl.  &  K.  485,  reverting  2  Sim.  &  St.  498;  assertion  of  any  rights  which  may  subse- 
Bakcr  v.  H  ill,  12  Ves.  Jr.  497;  Joy  v.  Aspin-  quently  accrue. 

wall,  18  Jur.  284.    Sec,  however,  M'Clcland  v.  6.  Construction   with    Respoct  to    Interest  of 

Shaw,  2  Sch.  it  Lef.  538,  wherein  ii  WIS  said  Trustee.  —  Sec   Hill  v.   London,    1    Atk.  618; 

that  the  rule  expressed  as  to  legacies  made  a  Cook  t.  Hutchinson,  1  Keen  43;   Moricc  v. 
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With  Respect  to  Interest  of  Cestui  Que  Trust.  —  So  also  the  construction  of  the  deed 
with  respect  to  the  interest  of  the  cestui  que  trust  is  necessary  in  determining 
whether  a  trust  results  to  the  grantor,  as  in  case  the  whole  equitable  estate  in 
fee  is  granted  to  the  cestui  que  trust  there  cannot  arise  any  resulting  trust  to 
the  grantor.1    These  questions  will  be  found  fully  discussed  in  other  places.2 

d.  Effect  of  Residuary  Clause  in  Deed  or  Will  —  wnis.  —  The 
general  rale  is  that  the  residuary  clause  in  a  will  carries  not  only  everything 
not  in  terms  disposed  of,  but  also  everything  that  turns  out  not  to  be  well  dis- 
posed of,  and  it  would  therefore  seem  that  the  interest  arising  out  of  a  result- 
ing trust  would  pass  under  such  a  clause.3  But  where  a  resulting  trust  arose 
out  of  the  illegality  of  a  residuary  devise  or  bequest  in  trust,  with  respect  to 
one  of  the  beneficiaries  of  such  residue,  it  was  held  that  the  property  so 
devised  or  bequeathed  would  not  pass  under  the  residuary  clause  to  the  other 
beneficiary;  still,  there  was  no  intestacy  with  respect  thereto,  but  the  court 
would  lay  hold  of  the  property  and  impose  thereon  a  trust  in  favor  of  the  per- 
son who  would  have  been  entitled  thereto  if  the  testator  had  died  intestate.4 

Deeds.  —  In  the  case  of  a  conveyance  in  trust  by  trust  deed  which,  after 
naming  specific  trusts,  contained  a  trust  as  to  the  residue,  it  was  held  that  on 
the  failure  of  one  of  the  specific  trusts  from  the  death  of  the  cestui  que  trust, 
the  trust  with  respect  to  such  portion  resulted  in  favor  of  the  grantor,  and  did 
not  pass  under  the  residuary  clause.5 

3.  Resulting  Trusts  Arising  Out  of  Payment  of  Purchase  Money  —  a.  In  Gen- 
eral. —  It  is  the  well-settled  rule  that  where  the  consideration  for  an  estate 
is  paid  by  one  person  and  the  legal  title  is  conveyed  to  a  third  person,  such 
third  person  being  a  stranger  to  the  person  paying  the  consideration,  the  per- 
son taking  the  legal  title  holds  the  land  by  way  of  a  resulting  trust,  in  trust 
for  the  person  making  the  payment.6    This  trust  arises  from  the  character  of 


Durham,  10  Ves.  Jr.  522;  King  v.  Denison,  1 
Ves.  &  B.  260;  Cawood  v.  Thompson,  17  Jur. 
798;  Wheeler  v.  Smith,  6  Jur.  N.  S.  62;  Mc- 
Elroy  v.  McElroy,  113  Mass.  509;  Paddock  v. 
Wallace,  117  Mass.  99;  Van  der  Volgen  v. 
Yates,  9  N.  Y.  219;  Ford  v.  Dangerfield,  8 
Rich.  Eq.  (S.  Car.)  95;  Finley  v.  Hunter, 
2  Strobh.  Eq.  (S.  Car.)  215. 

Parol  Evidence  to  Rebut  Resulting  Trust.  —  In 
Woodruff  v.  Marsh,  63  Conn.  125,  38  Am.  St. 
Rtp.  346,  it  was  held  that  where  property  is 
devised  to  trustees  upon  an  express  trust 
which  fails,  parol  evidence  is  not  admissible 
to  rebut  the  resulting  trust  to  the  estate  of  the 
testator. 

1.  Construction  with  Respect  to  Interest  of 
Cestui  Que  Trust.  —  Irwin  v.  Simpson,  7  Bro.  P. 
C.  (Toml.  ed.)  306;  Crook  v.  Brooking,  2  Vern. 
51;  Benning  v.  Benning,  14  B.  Mon.  (Ky.) 
470:  Boone  v.  Davis,  64  Miss.  133;  Steele  v. 
Lowry,  4  Ohio  72,  19  Am.  Dec.  581;  Olcott  v. 
Gabert,  86  Tex.  121,  reversing  (Tex.  Civ.  App. 
1893)  22  S.  W.  Rep.  286. 

2.  See  the  titles  Interpretation  and  Con- 
struction; Trusts  and  Trustees;  Wills. 

3.  Effect  of  Residuary  Clause  in  Will  upon 
Resulting  Trust. —  Page  v.  Leapingwell,  18 
Ves.  Jr.  463;  Shanley  v.  Baker,  4  Ves.  Jr.  732; 
Aston  v.  Wood,  43  L.  J.  Ch.  715;  Heath  v. 
Chapman,  2  Drew.  417;  Craig  v.  Beatty,  11  S. 
Car.  380;  Phillips  v.  Ferguson,  85  Va.  509,  17 
Am.  St.  Rep.  78.  See  also,  as  to  the  construc- 
tion and  effect  of  special  and  general  residuary 
clauses,  Hall  v.  Warren,  9  H.  L.  Cas.  420; 
Falkner  v.  Butler,  Ambl.  514;  Carters.  Tag- 
gart,  16  Sim.  423;  De  Trafford  v.  Tempest,  21 
Beav.  564;  Easum  v.  Appleford,  5  Myl.  &  C. 
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56;  In  re  Jeaffreson,  L.  R.  2  Eq.  276;  Carter 
v.  Green,  5  W.  R.  856;  Champney  v.  Davy,  11 
Ch.  D.  949. 

4.  Residue  of  Residue.  —  Fairchild  v.  Edson, 
154  N.  Y.  199,  61  Am.  St.  Rep.  609. 

5.  Residuary  Clause  in  Trust  Deed.  —  Re  Tilt, 
74  L.  T.  N.  S.  163. 

6.  Resulting  Trusts  Arising  Out  of  Payment  of 
Consideration  —  England.  —  Dyer  v.  Dyer,  2 
Cox  Ch.  92,  1  White  &  T.  Lead.  Cas.  255;  Ex  p. 
Vernon,  2  P.  Wms.  549;  Woodman  v.  Mor- 
rel,  Freem%  Ch.  33;  Gascoigne  v.  Thwing,  1 
Vern.  366;  Anonymous,  2  Vent.  361;  Knight 
v.  Pechey,  1  Dick.  327;  Lloyd  v.  Spillet,  2 
Atk.  150;  Rider  v.  Kidder,  10  Ves.  Jr.  360; 
Bartlett  v.  Pickersgill,  I  Cox  Ch.  15;  Howe  v. 
Howe,  1  Vern.  415;  Benbow  v.  Townsend,  1 
Myl.  &  K.  506;  Wray  v.  Steele,  2  Ves.  &  B. 
388;  Prankerd  v.  Prankerd,  1  Sim.  &  St.  r; 
Anglesey  v.  Altham,  2  Salk.  676;  Lever  v. 
Andrews,  7  Bro.  P.  C.  (Toml.  ed.)  288;  Finch 
v.  Finch,  15  Ves.  Jr.  50;  Ex  p.  Houghton,  17 
Ves.  Jr.  251;  Redington  v.  Redington,  3  Ridg. 
106;  Young  v.  Peachy,  2  Atk.  256;  Groves  v. 
Groves,  3  Y.  &  J.  170;  Lade  v.  Lade,  1  Wils. 
C.  PI.  21;  Willis  v.  Willis,  2  Atk.  71;  Crop  v. 
Norton,  2  Atk.  75;  Withers  v.  Withers.  Ambl. 
151;  Smith  v.  Baker,  1  Atk.  385;  Nicholson  v. 
Mulligan,  Ir.  R.  3  Eq.  308. 

Canada.  —  McKercher  v.  Sanderson,  15  Can. 
Sup.  Ct.  296,  reversing  13  Ont.  App.  561;  Mc- 
Donald v.  McMillan,  14  Grant  Ch.  (U.  C.)  99. 

United  States.  —  Powell  v.  Monson,  etc., 
Mfg.  Co.,  3  Mason  (U.  S.)  362;  Olcott  v. 
Bynum,  17  Wall.  (U.  S.)  44;  Sanford  v.  Sav- 
ings, etc.,  Soc,  80  Fed.  Rep.  54;  Wade  v. 
Sewell,  56  Fed.  Rep.  129;  Lewis  v.  Wells,  85 
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Fed.  Rep.  896;  Albright  v.  Oyster,  140  U.  S. 
493- 

Alabama.  —  Rose  v.  Gibson,  71  Ala.  35; 
Caple  v.  McCollum,  27  Ala.  461;  Bates  v. 
Kelly,  80  Ala.  142;  Carter  v.  Challen,  83  Ala. 
135;  Taliaferro  v.  Taliaferro,  6  Ala.  404;  Fos- 
ter v  Athenaum,  3  Ala.  302;  Andrews  v. 
Jones,  10  Ala.  401. 

Arkansas.  —  McGuire  v.  Ramsey,  9  Ark.  518; 
Sale  v.  McLean,  29  Ark.  612;  Du  Val  v.  Mar- 
shall, 30  Ark.  230;  Milner  v.  Freeman,  40 
Ark.  62. 

California.  —  Hellman  v.  Messmer,  75  Cal. 
166;  O'Connor  v.  Irvine,  74  Cal.  435;  Ward  v. 
Matthews,  73  Cal.  13;  Millard  v.  Hathaway, 
27  Cal.  119;  Jenkins  v.  Frink,  30  Cal.  586,  89 
Am.  Dec.  134;  Wormouth  v.  Johnson,  58  Cal. 
621;  Wilson  v.  Castro,  31  Cal.  420;  Case  v. 
Codding,  38  Cal.  191;  Osborne  v.  Endicott,  6 
Cal.  149,  65  Am.  Dec.  498;  Bayles  v.  Baxter, 

22  Cal.  575. 

Colorado.  —  Lipscomb  v.  Nichols,  6  Colo. 
290;  La  Fitte  v.  Rups,  13  Colo.  208;  Hall  v. 
Linn,  8  Colo.  264;  Lundy  v.  Hanson,  16  Colo. 
267;  Denver  First  Nat.  Bank  v.  Campbell,  2 
Colo.  App.  271. 

Connecticut.  —  Feltz  v.  Walker,  49  Conn.  93; 
Ward  v.  Ward,  59  Conn.  195. 

Delaware.  —  Newell  v.  Morgan,  2  Harr. 
(Del.)  225. 

Florida.  —  Dewhurst  v.  Wright,  29  Fla.  223. 

Georgia.  —  Murphy  v.  Peabody.  63  Ga.  522; 
Kirkpatrick  v.  Davidson,  2  Ga.  297. 

Idaho.  —  Lewis  v.  Lewis,  (Idaho  1893)  33  Pac. 
Rep.  38. 

Illinois.  —  Prevo  v.  Walters,  5  111.  35; 
Mahoney  v.  Mahoney,  65  111.  406;  Klock  v. 
Walter,  70  111.  416;  Mason  v.  Showalter,  85 
III.  133;  Emmons  v.  Moore,  85  111.  304;  Bragg 
v.  Geddes,  93  111.  39;  Cramer  v.  Hoose,  93  111. 
503;  Mathis  v.  Slufflebeam,  94  III.  481;  De- 
Clerq  v.  Jackson,  103  111.  658;  McNamara  v. 
Garrity,  106  III.  384;  Coates  v.  Wood  worth,  13 
111.  654;  Williams  v.  Brown,  14  111.  200;  Lear 
v.  Chouteau,  23  III.  39;  Franklin  v.  McEntyre, 

23  III.  91;  Scheerer  v.  Scheerer,  109  111.  11; 
Whipple  v.  Whipple,  log  111.  418;  Springers. 
Springer,  114  III.  550;  Bush  v.  Stanley,  122  111. 
406;  George  Lehman,  etc.,  Co.  v.  Clark,  33 
111.  App.  33;  Nichols  v.  Thornton,  16  111.  113; 
Bruce  v.  Roney,  18  111.  67;  Reynolds  v.  Sum- 
ner, 126  III.  58,  9  Am.  St.  Rep.  523;  Donlin  v. 
Bradley.  119  III.  412;  Harris  v.  Mclntyre,  118 
III.275;  Smith  r\  Sackett,  10  III.  534 ;  Stephen- 
son v.  McClintock,  141  III.  604;  Champlin  v. 
Champlin,  136  III.  309,  29  Am.  St.  Rep.  323; 
Springer  v.  Kroeschell,  161  III.  358,  affirming 
59  III.  App.  434;  Furber  v.  Page,  143  III.  622; 
Jacksonville  Nat.  Bank  v.  Beesley,  159  111. 
120;  Latham  v.  Henderson,  47  III.  185;  Kane 
County  v.  Herrington,  50  III.  232;  Goelz  v. 
Goelz,  157  III.  33;  Roberts  v.  Opp,  56  III.  34. 

Indiana.  —  Elliott  v.  Armstrong,  2  Blackf. 
(Ind.)  19S;  Jenison  v.  Graves,  2  Blackf.  (I fid.) 
440;  Resor  v.  Rcsor,  9  Ind.  347;  Boycr  v. 
Libcy,  88  Ind.  235;  Hurgcss7'.  Burgess,  2  Intl. 
541;  Rhodes  v.  Green,  36  Ind.  7;  Millikcn  v. 
Ham,  36  Ind.  166;  Wynn  v.  Sharer,  23  Ind. 
573;  Lochenour  v.  Lochenour,  61  Ind.  595; 
Indiana  Pottery  Co.  v.  Bates,  14  Ind.  8; 
Hampson  v.  Fall,  64  Ind.  382;  Fitzpatrick  v. 
Papa,  fi()  Ind.  17. 

l0wa.  —  Mcl.enan  v.  Sullivan,  13  Iowa  521; 


Hagan  v.  Powers,  103  Iowa  593;  Claussen  v. 
La  Franz,  1  Iowa  226;  Sullivan  v.  McLenans, 
2  Iowa  437,  65  Am.  Dec.  7S0;  Mclntire  v.  Skin- 
ner, 4  Greene  (Iowa)  89;  Sunderland  v.  Sun- 
derland, 19  Iowa  325;  Robinson  v.  Robinson, 
22  Iowa  427;  Cotton  v.  Wood,  25  Iowa  44; 
Tinsley  v.  Tinsley,  52  Iowa  14. 

Kansas.  —  Reynolds  v.  Reynolds,  30  Kan.  91. 

Kentucky.  —  Perry  v.  Head,  1  A.  K.  Marsh. 
(Ky.)  46;  Pierce  v.  Pierce,  7  B.  Mon.  (Ky.) 
433;  Bedford  v.  Graves,  (Ky.  1886)  I  S.  W. 
Rep.  537;  Williams  v.  McClanahan,  3  Met. 
(Ky.)  423;  Ewing  v.  Bibb,  7  Bush  (Ky.)  654; 
Letcher  v.  Letcher,  4  J.  J.  Marsh.  (Ky.)  590; 
Doyle  v.  Sleeper,  1  Dana  (Ky.)  531;  Deatly  v. 
Murphy,  3  A.  K.  Marsh.  (Ky.)477;  Stephenson 
v.  Stephenson,  3  Bibb  (Ky.)  15;  Fischli  v. 
Dumaresly,  3  A.  K.  Marsh.  (Ky.)  24;  Chaplinc 
v.  McAfee,  3  J.  J.  Marsh.  (Ky.)  513. 

Louisiana. —  Hall  v.  Sprigg,  7  Mart.  (La.) 
243,  12  Am.  Dec.  506. 

Maine.  —  Buck  v.  Pike,  11  Me.  9;  Baker  v. 
Vining,  30  Me.  121,  50  Am.  Dec.  617;  Kelley 
v.  Jenness,  50  Me.  455,  79  Am.  Dec.  623; 
Lawry  v.  Spaulding,  73  Me.  31;  Stevens  v. 
Stevens,  70  Me.  92;  Buck  v.  Swazey,  35  Me. 
41,  56  Am.  Dec.  681. 

Maryland.  —  Neale  v.  Hagthrop,  3  Bland 
(Md.)  551;  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md. 
26,  79  Am.  Dec.  673;  Groff  v.  Rohrer,  35  Md. 
327;  Hays  v.  Mollis,  8  Gill  (Md.)  357;  Mc- 
Elderry  v.  Shipley,  2  Md.  36,  56  Am.  Dec. 
703;  Keller  v.  Keller,  45  Md.  274;  Brawner  v. 
Staup,  21  Md.  328;  Plummer  v.  Jarman,  44 
Md.  639;  Green  v.  Drummond,  31  Md.  81; 
Dorsey  v.  Clarke,  4  Har.  &  J.  (Md.)  551; 
Brooks  v.  Dent,  1  Md.  Ch.  523;  Witts  v. 
Horney,  59  Md.  584;  Glenn  v.  Randall,  2  Md. 
Ch.  220;  Faringer  v.  Ramsay,  2  Md.  365;  Cecil 
Bank  v.  Snively.  23  Md.  253 ;  Keller  v.  Kunkcl, 
46  Md.  565;  Hollis  v.  Hayes,  I  Md.  Ch.  479. 

Massachusetts.  —  Root  v.  Blake,  14  Pick. 
(Mass.)  271;  Peabody  v.  Tarbell.  2  Cush. 
(Mass.)  226;  Moore  v.  Stir.son,  144  Mass.  594; 
Livermore  v.  Aldrich,  5  Cush.  (Mass.)  431; 
McGowan  v.  McGowan,  14  Gray  (Mass.)  119, 
74  Am.  Dec.  668;  Sherburne  v.  Morse,  132 
Mass.  469;  Kendall  v.  Mann,  11  Allen  (Mass.) 
15;  Mlodgett  v .  Hildreth,  103  Mass.  484. 

Michigan.  —  Maynard  v.  Hoskins,  9  Mich. 
4S5. 

Minnesota.  —  Irvine  v.  Marshall,  7  Minn. 
286. 

Mississippi .  —  Powell  v.  Powell.  Frcem. 
(Miss.)  134;  Brown  7'.  Doe,  7  How.  (Miss.)  181 ; 
Murdork  v.  Hughes,  7  Smed.  &  M.  (Miss.) 
219;  Runnels  v.  Jackson,  1  How.  (Miss.)  358; 
Mahorncr  v.  Harrison,  13  Smed.  &  M.  (Miss.) 
53;  Soggins  v.  Heard,  31  Miss.  426;  Harvey  v. 
Ledbetler,  48  Miss.  95;  McCarroll  v.  Alexan- 
der, 48  Miss.  12S;  Hronks  v.  Shelton,  54  Miss. 
353;  Lciper  v.  Hoffman,  26  Miss.  615;  Robin- 
son v.  Leflore,  59  Miss.  148;  Bratton  v.  Rogers, 
62  Miss.  281;  Capers  v.  McCaa,  41  Miss.  479; 
Barton  v.  Magruder,  69  Miss.  462;  Moore  v. 
Moore,  74  Miss.  59. 

Missouri.  —  Paul  Chouteau,  14  Mo.  580; 
Rankin  v.  Harper.  23  Mo.  579;  Shaw  7'.  Shaw, 
86  Mo.  594;  Condil  v.  Maxwell,  142  Mo.  266; 
Eddy  v.  Baldwin,  23  Mo.  588;  Kelly  v.  John- 
son, 28  Mo.  249;  Maumgartncr  r.  Gucssfeld,  38 
Mo.  36;  Clowser  :•.  Noland,  133  Mo.  221 ;  John- 
son v.  Quarlcs,  46  Mo.  423. 
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the  transaction,  and  is  independent  of 

Montana. — Muller  v.  Buyck,  12  Mont.  354. 

Nebraska.  —  Detwiler  v.  Detvviler,  30  Neb. 
33S;  Chicago,  etc.,  R.  Co.  v.  Omaha  First  Nat. 
Bank,  (Neb.  1899)  78  N.  W.  Rep.  1064,  citing 
10  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  5. 

Nevada.  —  Frederick  v.  Hass,  5  Nev.  389; 
Boskowitz  v.  Davis,  12  Nev.  446. 

Xc  w  Hampshire.  —  Page  v.  Page,  8  N.  H. 
187;  Lyford  v.  Thurston,  16  N.  H.399;  Pritch- 
ard  v.  Brown,  4  N.  H.  397,  17  Am.  Dec.  431; 
Gove  v.  Lawrence,  26  N.  H.  4S4;  Hopkinson 
v.  Dumas,  42  N.  H.  296;  Hutchins  v.  Hey- 
wood,  50  N.  H.  491;  Dow  v.  Jewell,  18  N.  H. 
340,  45  Am.  Dec.  371;  Pembroke  v.  Aliens- 
town,  21  N.  H.  107;  Osgood  v.  Eaton,  62  N. 
H.  512;  Tebbetts  v.  Tilton,  31  N.  H.  273;  Ha!! 
v.  Young,  37  N.  H.  134;  Scoby  v.  B!anchard, 
3  N.  H.  170;  Hallett  v.  Parker,  (N.  H.  1896)  39 
All.  Rep.  433;  Connor  v.  Follansbee,  59  N.  H. 
124. 

New  Jersey.  —  Depeyster  v.  Gould,  3  N.  J. 
Eq.  474,  29  Am.  Dec.  723;  Reeves  v.  Evans, 
(N.  J.  1896)  34  Atl.  Rep.  477;  Mershon  v. 
Duer,  40  N.J.  Eq.  333;  Cutler  v.  Tuttle,  19  N. 
J.  Eq.  549;  Stevens  v.  Wilson,  18  N.  J.  Eq.  447; 
Howell  v.  Howell,  15  N.  J.  Eq.  75;  Stratton  v. 
Dialogue,  16  N.  J.  Eq.  70;  Havens  v.  Bliss, 
26  N.  J.  Eq.  363;  Plaut  v.  Plaut,  44  N.  J.  Eq. 
18;  Warren  v.  Tynan,  54  N.  J.  Eq.  402;  Bald- 
win v.  Campfteld,  8  N.  J.  Eq.  891;  Johnson  v. 
Dougherty,  18  N.  J.  Eq.  406;  Van  Syckle  v. 
Kline,  34  N.  J.  Eq.  332;  Wheeler  v.  Kirtland, 
23  N.  J.  Eq.  13,  case  modified  24  N.  J.  Eq.  552. 

New  York. — Jackson  v.  Sternbergh,  1 
Johns.  Cas.  (N.  Y.)  153;  Partridge  v.  Havens, 
10  Paige  (N.  Y.)  618;  Jackson  v.  Matsdorf,  ji 
Johns.  (N.  Y.)  91,  6  Am.  Dec.  355;  Malin  v. 
Malin,  1  Wend.  (N.  Y.)  625;  Botsford  v.  Burr, 

2  Johns.  Ch.  (N.  Y.  )405;  Jackson  v.  Mills,  13 
Johns.  (N.  Y.)463;  Harder  v.  Harder,  2  Sandf. 
Ch.  (N.  Y.)  17;  Forsyth  v.  Clark,  3  Wend.  (N- 
Y.)  637;  Guthrie  v.  Gardner,  19  Wend.  (N.  Y.) 
414;  Siemon  v.  Schurck,  29  N.  Y.  598;  North 
Hempslead  v.  Hempstead,  2  Wend.  (N.  Y.) 
109,  affirming  Hopk.  (N.  Y.)  288;  Robbins  v. 
Robbins,  89  N.  Y.  251;  Lounsbury  v.  Purdy, 
18  N.  Y.  515;  McCartney  v.  Bostwick,  32  N. 
Y.  53;  Union  College  v.  Wheeler,  59  Barb.  (N. 
Y.)  585;  Foote  v.  Colvin,  3  Johns.  (N.  Y.)  216, 

3  Am.  Dec.  478;  Jackson  v.  Morse,  16  Johns. 
(N.  Y.)  197,  8  Am.  Dec.  306;  Boyd  v.  M'Lean, 
1  Johns.  Ch.  (N.  Y.)  582;  Steere  v.  Steere,  5 
Johns.  Ch.  (N.  Y.)  I,  9  Am.  Dec.  256;  White 
v.  Carpenter,  2  Paige  (N.  Y.)  218;  Gomez  v. 
Tradesmen's  Bank,  4  Sandf.  (N.  Y.)  106; 
Brown  v.  Cherry,  59  Barb.  (N.  Y.)  628. 

North  Carolina.  —  Henderson  v.  Hoke,  1 
Dev.  &  B.  Eq.  (21  N.  Car.)  119;  Cunningham 
v.  Bell,  83  N.  Car.  328;  Norton  v.  McDevit, 
122  N.  Car.  755;  King  v.  Weeks,  70  N.  Car. 
372;  Lassiter  v.  Stainback,  119  N.  Car.  103; 
Summers  v.  Moore,  113  N.  Car.  394. 

Ohio.  —  Creed  v.  Lancaster  Bank,  1  Ohio  St. 
1;  Williams  v.  Van  Tuyl,  2  Ohio  St.  336; 
Carter  v.  Cook,  Wright  (Ohio)  443;  McGovern 
v.  Knox,  21  Ohio  St.  547,  8  Am.  Rep.  80. 

Oregon.  —  Parker  v.  Newitt,  18  Oregon  274; 
Taylor  v.  Miles,  19  Oregon  550;  Springer  v. 
Young,  14  Oregon  280. 

Pennsylvania. — Stewart  v.  Brown,  2  S.  & 
R.  (Pa.)  461;   Lingenfelter  v.  Ritchey,  58  Pa. 


any  express  agreement  on  the  part  of 

St.  485;  Behm  v.  Molly,  133  Pa.  St.  614; 
Bickel's  Appeal,  86  Pa.  St.  204;  Galbraith  v. 
Galbraith,  190  Pa.  St.  225;  Brickell  v.  Earley, 
115  Pa.  Si.  473;  Thompson  v.  Sankey,  175  Pa. 
St.  594;  Lloyd  v.  Carter,  17  Pa.  St.  216;  . 
Strimpfler  v.  Roberts,  18  Pa.  St.  283,  57  Am. 
Dec.  606;  Jackman  v.  Ringland,  4  W.  &  S. 
(Pa.)  149;  Lynch  v.  Cox,  23  Pa.  St.  265;  Beck 
v.  Graybill,  28  Pa.  St.  66;  Warren  v.  Steer, 
112  Pa.  St.  634;  Bigley  v.  Jones,  114  Pa.  St. 
510;  Hay  v.  Martin,  (Pa.  1888)  14  Atl.  Rep.  . 
333;  Brock  t.  Savage,  31  Pa.  St.  410;  Edwards 
v.  Edwards,  39  Pa.  St.  369;  Williard  v.  Wil- 
liard,  56  Pa.  St.  119;  Nixon's  Appeal,  63  Pa. 
St.  279;  Morey  v.  Herrick,  18  Pa.  St.  129; 
Zimmerman  v.  Barber,  176  Pa.  St.  1. 

South  Carolina.  —  Dillard  v.  Crocker,  Spears 
Eq.  (S.  Car.)  20:  Williams  v.  Hollingsworth,  1 
Strobh.  Eq.  (S.  Car.)  103,  47  Am.  Dec.  527; 
Mims  v.  Chandler,  21  S.  Car.  491;  Brown  v. 
Cave,  23  S.  Car.  257;  Witte  v.  Wolfe,  16  S. 
Car.  256;  Gaines  v.  Drakeford,  51  S.  Car.  37; 
Ramage  v.  Ramage,  27  S.  Car.  39;  Farring- 
ton  v.  Duval,  32  S.  Car.  590;  Exp.  Trenholm, 
19  S.  Car.  135;  Garrett  v.  Garrett,  I  Strobh. 
Eq.  (S.  Car.)  96;  M'Guire  v.  M'Gowen,  4 
Desaus.  (S.  Car.)  491. 

Tennessee.  —  Ensley  v.  Balentine,  4  Humph. 
(Tenn.)  233;  Click  v.  Click,  I  Heisk.  (Tenn.) 
607;  Burks  v.  Burks,  7  Baxt.  (Tenn.)  353; 
Gass  v.  Gass,  1  Heisk.  (Tenn.)  6T3;  Dudley  v. 
Bosworth,  10  Humph.  (Tenn.)  9,  51  Am.  Dec. 
690;  Thomas  v.  Walker,  6  Humph.  (Tenn.) 
93;  Smiiheal  v.  Gray,  I  Humph.  (Tenn.)  491, 
34  Am.  Dec.  664. 

Texas. — Smith  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622.  Neil  v.  Keese,  5  Tex.  23,  51 
Am.  Dec.  746;  Burdett  v.  Haley,  51  Tex.  540; 
Tarpley  v.  Poage,  2  Tex.  139;  Long  v.  Steiger, 
8  Tex.  460;  Guest  v.  Guest,  74  Tex.  664; 
Oberthier  v.  Stroud,  33  Tex.  522;  Burns  v.  Ross, 
71  Tex.  517;  Smith  v.  Brown,  66  Tex.  543. 

Utah. —  Rogers  v.  Donnellan,  11  Utah  108; 
Fisk  v.  Patton,  7  Utah  399. 

Vermont.  —  Pinney  v.  Fellows,  15  Vt.  525; 
Dewey  v.  Long,  25  Vi.  564;  Barron  v.  Barron, 
24  Vt.  375;  Clark  v.  Clark,  43  Vt.  685:  Wil- 
liams v.  Wager,  64  Vt.  326. 

Virginia.  —  U.  S.  Bank  v.  Cariington.  7 
Leigh  (Va.)  566;  Sinclair  v.  Sinclair,  79  Va. 
40;  Parker  v.  Logan,  82  Va.  376;  Kane  v. 
O'Conners,  78  Va.  76;  McCully  v.  McCully,  78 
Va.  159;  Law  v.  Law,  76  Va.  527;  Borst  v. 
Nalle,  28  Gratt.  (Va.)  423;  Smith  v.  Profitt,  82 
Va.  832;  Walraven  v.  Lock,  2  Patt.  &  H.  (Va. 
547;  Cox  v.  Cox,  95  Va.  173;  Miller  v.  Blose, 
30  Gratt.  (Va.)  745. 

Washington.  —  Bowen  v.  Hughes,  5  Wash. 
442. 

West  Virginia.  —  Currence  v.  Ward,  43  'W  . 
Va.  367;  Bright  v.  Knight,  35  W.  Va.  40; 
Shaffer  z.  Fetty,  30  W.  Va.  24S;  Harris  r. 
Elliott,  45  W.  Va.  245;  Smith  v.  Patton,  12  W. 
Va.  541;  Seilerz\  Mohn,  37W.  Va.  507;  Murry 
v.  Sell,  23  W.  Va.  475;  Deck  v.  Tabler,  41  W. 
Va.  332,  56  Am.  St.  Rep.  837;  Weinrich  r. 
Wolf,  24  W.  Va.  299. 

Wisconsin.  —  Rogan  v.  Walker,  I  Wis.  527. 

In  Waterman  v.  Seeley,  28  Mich.  77,  Camp- 
bell, J.,  said  that  even  before  the  adoption  of 
the  Michigan  Revised  Statutes  of  1S46,  which 
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the  grantee  to  hold  in  trust  for  the  payer;1  and  therefore  such  a  trust  will 
result  though  the  title  is  taken  in  the  name  of  the  grantee  with  the  consent  of 
the  person  paying  the  consideration.2 

Resulting  Trust  as  to  Part  of  or  Part  Interest  in  Land.  —  The  trust  resulting  from  the 
payment  of  the  consideration  need  not  be  to  the  extent  of  the  entire  interest 
in  the  land  conveyed  to  the  grantee,  but  may  result  as  to  a  part  of  the  land 
only,3  or  a  part  interest  in  the  land,4  according  to  the  intention  of  the  payer. 

Statutory  Provisions.  —  In  some  jurisdictions  the  statutes  expressly  provide 
that  where  real  estate  is  conveyed  to  one  person  and  the  consideration  is  paid 
by  or  for  another,  a  trust  presumptively  results  to  the  latter.5 


abolished  resulting  trusts  arising  out  of  pay- 
menl  of  the  consideration  money,  such  trusts 
were  not  in  harmony  with  the  Michigan  land 
system,  and  the  Michigan  courts  had  never 
been  disposed  to  extend  them  bevond  the  line 
of  established  authority. 

In  Hickson  v.  Mobley,  80  Ga.  314,  the  court 
also  disapproved  the  doctrine  of  resulting 
trusts. 

Conveyance   Between   Tenants  in  Common.  — 

Where  A,  B,  and  C,  tenants  in  common,  con- 
veyed their  interest  in  the  land  to  D,  the  other 
tenant  in  common,  and  the  consideration  for 
the  conveyance  of  the  shares  of  B  and  C  was 
paid  by  A,  it  was  held  that  a  trust  resulted 
in  A's  favor  as  to  the  interest  of  B  and  C. 
Blodgett  v.  Hildreth,  103  Mass.  484. 

Payment  by  Corporation.  —  The  doctrine  in 
regard  to  trusts  resulting  from  the  payment  of 
the  consideration  applies  equally  whether  such 
payment  is  made  by  an  individual  or  by  a 
corporation.  Stratton  -■.  Dialogue,  16  N.  J. 
Eq.  70. 

Payment  from  Church  Funds  —  Title  in  Name  of 
Pastor.  —  In  Gaines  v.  Drakeford,  51  S.  Car.  37, 
it  was  held  that  where  the  payment  for  lands 
is  made  from  the  funds  of  a  religious  society 
and  the  title  is  taken  in  the  name  of  the  pas- 
tor, a  trust  results  in  favor  of  the  society. 

Possession  Taken  by  Person  Paying  Considera- 
tion. —  Where  land  is  conveyed  to  one,  but  the 
consideration  money  is  paid  by  another,  who 
goes  into  possession,  there  is  a  resulting  trust 
in  favor  of  the  latter.  Lynch  v.  Cox,  23  Pa. 
St.  265;  Beck  v.  Graybill,  ?8  Pa.  St.  66. 

Purchase  of  Reversion  by  Lessee  —  Conveyance 
to  Another  Person  to  Prevent  Merger.  —  A,  being 
in  possession  of  lands  for  a  long  term  of  years, 
contracted  for  the  purchase  of  the  reversion 
and  inheritance,  but  to  prevent  a  merger  of 
the  term  took  a  conveyance  to  B  absolutely 
and  without  declarations  of  trust  from  B. 
The  title  deeds  remained  throughout  in  the 
custody  of  A  and  those  claiming  under  him. 
It  was  held  that  there  was  a  resulting  trust 
for  A.  Lever  v.  Andrews,  7  Bro.  P.  C.  (Toml. 
ed.)  288. 

1.  Independent  of  Agreemont.  —  Lynch  v.  Cox, 
23  Pa.  St.  265;  Galbrailh  v.  Galbraith,  190  Pa. 
St.  225;  Perkins  v.  Chcairs,  2  Baxt.  (Tcnn.) 
194;  Burns  v.  Ross,  71  Tex.  517. 

2.  Title  Taken  with  Consent  of  Porson  Paying 
Consideration  —  United  Slates.  —  Lewis  v.  Wells, 
85  Fed.  Rep.  896. 

Indiana.  —  Boyer  v.  Libey,  88  Ind.  235; 
Marcilliat  Marcilliat,  125  Ind.  472;  Fitzpat- 
rick  v.  Papa,  89  Ind.  17. 

Missouri. — Condit  v.  Maxwell,  142  Mo. 
266. 


Nebraska.  —  Detwiler  v.  Detwiler,  30  Neb. 
338. 

New  Hampshire.  — Jones  v.  Jones,  66  N.  H. 
198. 

Arortk  Carolina.  —  Summers  v.  Moore,  113 
N.  Car.  394. 

South  Carolina.  —  Ramage  v.  Ramage,  27  S. 
Car.  39. 

Texas.  —  Shepherd  z.  White,  11  Tex.  346. 

Virginia.  —  Cox  v.  Cox,  95  Va.  173. 

Person  Paying  Consideration  Witnessing  Deed 

—  Thus,  in  Shepherd  v.  White,  11  Tex.  346,  a 
trust  was  held  to  result  in  favor  of  the  person 
paying  the  consideration  though  he  was  a  wit- 
ness to  a  deed  conveying  the  property  to  the 
grantee. 

Deed  Drawn  by  Person  Paying  Consideration.  — 

In  Lewis  v.  Wells,  85  Fed.  Rep.  896,  it  was 
held  that  a  trust  would  result  from  the  pay- 
ment of  the  consideration  though  the  party 
paying  the  consideration  drew  the  deed  in  the 
name  of  the  nominal  grantee  himself  and  had 
it  placed  on  record. 

3.  Resulting  Trust  as  to  Part  of  the  Land.  — 
Lloyd  v.  Spil let,  2  Atk.  148;  Lane  v.  Dighton, 
Ambl.  409;  Benbow  v.  Townsend,  1  Myl.  &  K. 
506;  Watson  v.  Murray,  54  Ark.  499.  See  also 
Maddison  v.  Andrew,  1  Ves.  58. 

Resulting  Trust  to  Extent  of  Mineral  Rights  in 
Land  Conveyed. —  In  Milner  v.  Rucker,  112 
Ala.  360,  where  the  purchase  price  of  land  was 
paid  by  one  person  and  the  conveyance  was 
made  to  another,  the  latter  was  held  to  be  a 
trustee  for  the  former  by  way  of  a  resulting 
trust  to  the  extent  of  the  mineral  interests  in 
the  land. 

4.  Resulting  Trust  as  to  Part  Interest  in  Land. 

—  Benbow  v.  Townsend,  I  Myl.  &  K.  506; 
Rider  v.  Kidder,  10  Ves.  Jr.  360;  Cook  v.  Pat- 
lick,  135  111.  499. 

Resulting  Trust  as  to  Life  Interest.  —  In  Cook 
v.  Patrick,  135  111.  499,  a  resulting  trust  in 
favor  of  the  person  paying  the  consideration 
to  the  extent  of  a  life  interest  only  was  held  to 
result.  This  was  based  on  the  ground  that 
under  the  circumstances  it  was  the  intention 
of  such  person  that  the  grantees  should  take 
the  beneficial  interest  in  the  property  after  his 
death. 

Rosulting  Trust  as  to  Remainder  After  Life  In- 
terest. —  In  Rider  v.  Kidder,  10  Ves.  Jr.  360,  it 
was  held  that  it  was  the  intention  of  the  per- 
son paying  the  consideration  that  the  grantee 
should  take  only  a  life  interest  in  the  prop- 
erty, and  a  resulting  trust  in  the  remainder 
was  decreed  in  favor  of  the  person  paying  the 
consideration. 

6.  Statutory  Provisions.  —  Graham  ;•.  Sclbie, 
8  S.  Oak.  604;  Ray  I  :>.  Rayl,  58  Kan.  585. 
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Resulting  Trust  an  Estate,  Not  Merely  a  Lien.  —  A  resulting  trust  arising  upon  the 
payment  by  a  stranger  of  the  whole  or  a  part  of  the  purchase  money  of  land 
conveyed  to  another  is  a  claim  to  the  whole  or  a  definite  portion  of  the  land 
corresponding  to  the  portion  of  the  purchase  money  paid  by  him,  and  not 
merely  a  lien  upon  the  land  for  the  money  paid.1 

b.  Rebutting  Presumption  of  Resulting  Trust. — The  doctrine  of 
a  resulting  trust  arising  from  the  payment  of  the  consideration  resting,  as  it 
does,  upon  the  supposed  intention  of  the  person  paying,  it  may  be  shown,  in 
order  to  rebut  the  presumption  as  to  a  resulting  trust,  that  it  was  the  inten- 
tion of  the  payer  that  the  grantee  should  take  the  beneficial  interest  in  the 
estate  conveyed,  and  where  such  an  intention  is  proved  no  trust  will  result.2 
The  payment  of  the  consideration  merely  raises  a  prima  facie  presumption  in 
favor  of  a  resulting  trust;3  and  when  such  payment  by  a  person  other  than 
the  grantee  is  shown,  the  burden  is  upon  the  grantee  to  show  by  sufficient 
evidence  that  it  was  intended  that  he  should  take  a  beneficial  interest.4 


1.  Resulting  Trust  an  Estate  and  Not  Merely  a 
Lien.  —  Shaffer  v.  Fetty,  30  W.  Va.  248.  See 
also  Harris  v.  Elliott,  45  W.  Va.  245. 

2.  Rebutting  Presumption  of  Trust  —  England. 
—  Delane  v.  Delane,  7  Bro.  P.  C.  (Toml.  ed.) 
279;  Lane  v.  Dighton,  Ambl.  409;  Lloyd  v. 
Spillet,  2  Atk  148;  Benbow  v.  Townsend,  1 
Myl.  &  K.  506;  Rider  v.  Kidder,  10  Ves.  Jr. 
360;  Dyer  v.  Dyer,  2  Cox  Ch.  92;  Garrick  v. 
Taylor,  29  Beav.  79;  Standing  v.  Bowring,  27 
Ch.  D.  341;  Graham  v.  Graham,  1  Ves.  Jr. 
273;  Maddison  v.  Andrew,  1  Ves.  58;  Nichol- 
son v.  Mulligan,  3  Ir.  R.  Eq.  332. 

United  States.  —  Jenkinsf.  Pye,  12  Pet.  (U. 
S.)  241. 

Arkansas.  —  Byers  v.  Danley,  27  Ark.  77; 
Milner  v.  Freeman,  40  Ark.  62. 

California.  —  Tryon  v.  Huntoon,  67  Cal.  325. 

Illinois.  —  Goelz  v.  Goelz,  157  111.  33. 

Indiana.  —  Elliott  v.  Armstrong,  2  Blackf. 
(Ind.)  198. 

Iowa.  —  Acker  v.  Priest,  92  Iowa  610. 

Maryland.  —  Walsh  v.  McBride,  72  Md.  45. 

Massachusetts.  —  Livermore  v.  Aldrich,  5 
Cush.  (Mass.)  431;  Blodgett  v.  Hildreth,  103 
Mass.  484. 

Michigan.  —  Maynard  v.  Hoskins,  9  Mich. 
485;  Waterman  v.  Seeley,  28  Mich.  77. 

Minnesota.  —  Irvine  v.   Marshall,  7  Minn. 

286. 

Mississippi.  —  Capers  v.  McCaa,  41  Miss.  479. 
New  Hampshire.  —  Dow  v.  Jewell,  2r  N.  H. 

47o. 

New  Jersey.  —  Baldwin  v.  Campfield,  8  N.  J. 
Eq.  891. 

New  York.  —  Jackson  v.  Morse,  16  Johns. 
(N.  Y.)  197,  8  Am.  Dec.  306;  White  v.  Carpen- 
ter, 2  Paige  (N.  Y.)  217;  Jackson  v.  Feller,  2 
Wend.  (N.  Y.)  465;  Steere  v.  Steere,  5  Johns. 
Ch.  (N.  Y.)  18,  9  Am.  Dec.  256. 

North  Carolina.  —  Summers  v.  Moore,  113 
N.  Car.  394. 

Ohio.  —  Creed  v.  Lancaster  Bank,  I  Ohio 
St.  1. 

Oregon.  —  Parker  v.  Newitt,  18  Oregon  274. 

Pennsylvania. — Crouse  v.  Crouse,  7  Kulp 
(Pa.)  363;  Strimpfler  v.  Roberts,  18  Pa.  St. 
283,  57  Am.  Dec.  606;  Lynch  v.  Cox,  23  Pa. 
St.  265;  Hays  v.  Quay,  68  Pa.  St.  263;  War- 
ren v.  Steer,  112  Pa.  St.  634;  Zimmerman  v. 
Barber,  176  Pa.  St.  I,  citing  10  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  13. 

1 


Tennessee.  — Carter  v.  Montgomery,  2  Tenn. 
Ch.  216.  See  also  Monell  v.  Cawood,  8  Baxt. 
(Tenn.)  176. 

Texas.  — Smith  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622;  Crenshaw  v.  Claybrook,  (Tex. 
1889)  11  S.  W.  Rep.  536. 

Virginia.  —  Cox  v.  Cox,  95  Va.  173. 
West  Virginia.  —  Harris  v.  Elliott,  45  W. 
Va.  245;   Deck  v.  Tabler,  41  W.  Va.  332,  56 
Am.  St.  Rep.  837. 

Agreements  Preventing  Trust  Resulting.  — 
Three  persons  jointly  furnished  money,  and  it 
was  agreed  that  two  of  them  should  purchase 
land  with  it  and  own  the  land  in  fee  in  equal 
moieties,  and  that  the  other,  in  consideration 
of  the  money  that  she  had  advanced,  should 
have  her  wood  from  the  land  during  her  life. 
The  land  was  purchased,  and  the  deed  was 
taken  in  the  name  of  one  of  ihe  two.  It  was 
held  that  no  trust  resulted  in  favor  of  the 
third  party.    Dow  v.  Jewell,  21  N.  H.  470. 

Subsequent  Sale  by  Grantee  to  Person  Paying 
Consideration. —  In  Crenshaw  v.  Claybrook, 
(Tex.  1889)  11  S.  W.  Rep.  .536,  it  was  held  that 
though  ordinarily  a  trust  results  in  favor  of 
the  person  who  pays  the  purchase  price  for 
land,  still,  where  the  grantee  in  such  a  case 
subsequently  reconveys  the  land  to  Ihe  person 
who  paid  the  consideration,  and  the  latter,  in 
consideration  of  such  conveyar.ee,  executes  a 
note  to  such  grantee  reciting  that  it  was  given 
as  part  payment  for  the  land,  such  fact  sum 
ciently  rebuts  the  presumption  of  a  resulting 
trust. 

Grantee  Executing  Leases.  —  Where  A  pur- 
chased an  estate  in  the  name  of  B,  and 
suffered  him  to  execute  a  lease -thereof,  and 
gave  receipts  for  rents  in  the  name  of  B,  a 
bill  by  A  to  declare  a  resulting  fust  was  dis- 
missed. Delane  v.  Delane,  7  Bro.  P.  C. 
(Toml.  ed.)  279. 

3.  Payment  of  Consideration  Raises  Presumption 
of  Trust.  —  Waterman  v.  Seeley,  28  Mich.  77; 
Jackson  v.  Feller,  2  Wend.  (N.  Y.)46s;  Lynch 
v.  Cox,  23  Pa.  St.  265;  Warren  v.  Steer,  112 
Pa.  St.  634;  Bigley  v.  Jones,  114  Pa.  St. 
510. 

4.  Burden  of  Proof  in  Rebutting  Presumption.  — 

Soar  v.  Foster,  4  Kay  &  J.  152;  Summers  v. 
Moore,  113  N.  Car.  394;   Dudley  v.  Bosworth, 
10    Humph.   (Tenn.)  9,    51    Am.   Dec.  690; 
Kluender  v.  Fenske,  53  Wis.  118. 
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Proof  of  intention.  —  The  intention  on  the  part  of  the  payer  that  the  grantee 
should  take  the  beneficial  interest  may  be  proved  not  only  from  the  express 
declarations  of  the  former,  but  also  from  the  circumstances  surrounding  the 
transaction. 1 

Lapse  of  Time  and  Assertion  of  Ownership  by  Grantee.  —  Thus,  lapse  of  time  and,  in 
connection  therewith,  continued  acts  on  the  part  of  the  person  paying  the 
consideration  recognizing  the  right  of  the  grantee  to  the  beneficial  interest  in 
the  property  conveyed  are  always  potent  and  frequently  controlling  circum- 
stances to  show  an  intention  on  the  part  of  the  former  that  the  grantee  should 
take  the  beneficial  interest  and  thereby  defeat  a  resulting  trust. 58 

Intention  Determined  as  of  Time  of  Conveyance.  —  The  intention  of  the  person  pay- 
ing the  consideration  as  to  the  interest  to  be  taken  by  the  grantee  is  to  be 
determined  as  of  the  time  of  the  conveyance,  and  where  it  was  understood  at 
such  time  that  the  nominal  grantee  was  to  have  both  the  legal  and  the  bene- 
ficial interest,  the  payer  cannot  subsequently  put  a  different  construction  on 
the  transaction  and  claim  a  resulting  trust  in  the  property.3 

c  Deed  Purporting  on  Its  Face  to  Be  for  Benefit  of  Grantee. 
—  A  trust  may  result  from  the  payment  of  the  consideration,  though  the  deed 
of  conveyance  purports  on  its  face  to  be  for  the  benefit  of  the  grantee.4 

d.  Deed  Reciting  Payment  of  Consideration  by  Grantee.  —  So 
also  a  trust  may  result  though  the  deed  recites  that  the  consideration  was  paid 
by  the  grantee.5 

e.  Declaration  of  Trust  by  Grantee.  —  And  where  the  nominal 
grantee  executes  a  declaration  of  trust  in  favor  of  a  person  other  than  the  one 
paying  the  consideration,  the  payer  may  show  such  payment  for  the  purpose 
of  impeaching  the  declaration  of  trust  and  raising  a  resulting  trust  in  his  own 
favor.6    But  if  the  person  paying  the  consideration  is  the  grantee,  and  the 


1.  Proof  of  Intention  —  Circumstances  Surround- 
ing Transaction.  —  Carter  v.  Montgomery,  2 
Term.  Ch.  216;  Zimmerman  v.  Barber,  176 
Pa.  St.  1. 

2.  Lapse  of  Time  and  Assertion  of  Ownership  by 
Grantee.  —  Creed  v.  Lancaster  Bank,  1  Ohio 
St.  1. 

3.  Intention  Determined  as  of  Time  of  Convey- 
ance. —  Groves  v.  Groves,  3  Y.  &  J.  163;  Walsh 
v.  McBride,  72  Md.  45;  Warren  v.  Sieer,  112 
Pa.  St.  634;  Harris  v.  Elliott,  45  W.  Va.  245. 

Subsequent  Promise  of  Grantee  to  Recovery.  — 
Where  the  conveyance  to  the  grantee  was  in- 
tended as  an  advancement,  voluntary  prom- 
ises of  the  grantee,  made  after  the  conveyance 
to  him,  to  convey  the  property  to  the  one  who 
paid  the  purchase  money,  will  not  create  a  re- 
sulting trust  in  favor  of  the  latter.  Snider  v. 
Johnson,  25  Oregon  328. 

4.  Deed  Purporting  on  Its  Face  to  Be  for  Benefit 
of  Grantee.  —  Cotton  v.  Wood,  25  Iowa  43; 
Stratton  v.  Dialogue,  16  N.  J.  Eq.  70. 

5.  Deed  Reciting  Payment  of  Consideration  by 
Grantee  —  England.  —  Plymouth  v  Hickman, 
2  Vern.  167;  Lench  v.  Lench,  10  Ves.  Jr.  511. 
Compare  Gascoigne  v.  Thwing,  1  Vern.  366; 
Hooper  v.  Eylcs,  2  Vern.  480. 

United  Stales.  —  Powell  t.  Monson,  etc., 
Mfg.  Co.,  3  Mason  (U.  S.)  347. 

Arkansas.  —  Milncr  v.  Freeman,  40  Ark.  62. 

California.  —  Millard  v.  Hathaway,  27  Cal. 
119. 

Iowa.  —  Huiden  v.  Sheridan,  36  Iowa  125, 
14  Am.  Rep.  505;  Cotton  v.  Wood,  25  Iowa  43. 

Massachusetts.  —  Blodgctt  V.  Ilildreth,  103 
Mass.  4S4;  Livcrmore  v.  Aldrich,  5  Cush. 
(Mass.)  431;    Kendall    v.    Mann.    11  Allen 
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Mississippi.  —  Wilson  v.  Beauchamp,  44 
Miss.  556. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Omaha 
First  Nat.  Bank,  (Neb.  1899)  78  N.  W.  Rep. 
1064. 

New  Hampshire.  —  Pritchard  v.  Brown,  4  N. 
H.  397,  17  Am.  Dec.  431;  Page  v.  Page,  8  N. 
H.  187. 

New  Jersey.  —  Depeyster  v.  Gould,  3  N.  J. 
Eq.  474,  29  Am.  Dec.  723. 

New  York.  —  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  405;  Boyd  v.  M'Lean,  1  Johns.  Ch.  (N. 
Y.)  582. 

Oregon.  —  Snider  v.  Johnson,  25  Oregon  328. 

Pennsylvania. — Galbraith  v.  Galbraith,  190 
Pa.  St.  225. 

Tennessee. —  Dudley?'.  Bosworth,  10  Humph. 
(Tenn.)  9,  51  Am.  Dec.  690. 

Texas.  —  Neil  v.  Keese,  5  Tex.  23,  51  Am. 
Dec.  746;  Smith  v.  Eckford,  (Tex.  1891)  18 
S.  W.  Rep.  210. 

Vermont. —  Pinney  :.  Fellows,  15  Vt.  525; 
Williams  v.  Wager,  64  Vt.  326. 

West  Virginia.  —  Deck  v  Tabler,  41  W.  Va. 
332,  56  Am.  St.  Rep.  837;  Murry  v.  Sell,  23  W. 
Va.  475. 

Recital  in  Deeds  Docs  Not  Estop  Persons  Not 
Parties. — The  person  paying  the  considera- 
tion, not  being  a  party  to  the  deed,  is  not 
estopped  by  its  recital  or  covenants  to  prove 
all  the  facts  from  which  a  resulting  trust  may 
be  inferred;  that  is,  the  payment  of  the  con- 
sideration. Milncr  v.  Freeman,  40  Ark.  62. 
Sec  also  l.ivcrmorc  Aldrich,  5  Cush.  (Mass.) 
431.    And  see  the  title  ESTOPPEL,  vol.  U,  p.  400. 

6.  Impeaching  Declaration  of  Trust  by  Grantee. 
— Where  A  'executes  to  B  a  declaration  of 
trust  declaring  that  a  certain  mortgage  has 
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conveyance  is  to  him  in  trust  for  a  third  person,  he  cannot  set  up  a  claim  for 
any  purchase  money  paid  by  him  for  the  purpose  of  creating  a  resulting  trust 
in  his  favor.1 

/.  Conveyance  to  Another  Jointly  with  Person  Paying  Consid- 
eration.—  The  rule  that  a  trust  results  in  favor  of  the  person  paying  the 
consideration  for  the  conveyance  applies  equally  where  the  consideration  is 
paid  by  one  and  the  conveyance  is  made  to  him  and  another.2 

g.  Effect  of  Death  of  Grantee.  — The  death  of  the  nominal  grantee 
will  not  prevent  the  enforcement  of  a  resulting  trust  in  favor  of  the  person 
paying  the  consideration.3 

h.  Title  Taken  in  Name  of  Third  Person  Without  Consent  of 
Person  Paying  Purchase  Money  —  (i)  In  General. — Where  the  title  is 
taken  in  the  name  of  a  third  person  without  the  consent  of  the  person  by 
whom  the  purchase  money  is  paid,  a  trust,  of  course,  results  in  favor  of  the 
latter.4 

(2)  Agent  to  Purchase,  Purchasing  in  His  Oivn  Name  —  With  Funds  of  His  Prin- 
cipal. — -  This  rule  of  law  is  frequently  applied  where  an  agent  employed  by 
his  principal  to  purchase  land  purchases  in  his  own  name  5  or  in  the  name 


been  assigned  to  him  for  the  benefit  of  B,  and 
that  he  holds  the  mortgage  in  trust  for  B,  it  is 
competent  for  C  to  show  that  the  money  paid 
for  the  assignment  was  his  money,  and  thus 
impeach  the  declaration  of  trust.  Hanson  v. 
First  Presb.  Church,  11  N.  J.  Eq.  441. 

1.  Conveyance  to  Person  Paying  Consideration 
as  Trustee.  —  Chambers  v.  Chambers,  (Ky.  1889) 
11  S.  W.  Rep.  469;  Moore  v,  Stinson,  144 
Mass.  594.  See  also  Gould  v.  Lynde,  114 
Mass.  366;  Gove  v.  Learoyd,  140  Mass.  524. 

2.  Conveyance  to  Another  Jointly  with  Person 
Paying  Consideration.  —  Dyer  v.  Dyer,  2  Cox 
Ch.  92;  Ward  v.  Ward,  59  Conn.  188;  Heyde 
v.  Ehlers,  10  N.  J.  Eq.  283;  Butler  v.  Rutledge, 
2  Coldw.  (Tenn.)  4;  Finch  v.  Trent,  3  Tex. 
Civ.  App.  568. 

3.  Effect  of  Death  of  Grantee.  —  Depeyster  r. 
Gould,  3  N.  J.  Eq.  474,  29  Am.  Dec.  723;  Bots- 
ford  v.  Burr,  2  Johns.  Ch.  (N.  Y.)  405;  Wil- 
liams v.  Wager,  64  Vt.  326;  Pinney  v.  Fellows, 
15  Vt.  525;  U.  S.  Bank  v.  Carrington,  7  Leigh 
(Va.)  566. 

4.  Title  Taken  Without  Consent  of  Person  Pay- 
ing Purchase  Money  —  Alabama.  —  Olds  v.  Mar- 
shall, 93  Ala.  138. 

Arkansas.  —  Watson  v.  Murray,  54  Ark.  499. 

Kentucky.  —  Webb  v.  Foley,  (Ky.  1899)  49  S. 
W.  Rep.  40;  Neel  v.  Moore,  (Ky.  1897)  39  S. 
W.  Rep.  1042. 

Michigan. — Connolly  v.  Keating,  102  Mich.  1. 

Minnesota.  —  Petzold  v.  Petzold,  53  Minn.  39. 

Mississippi.  —  Moore  v.  Moore,  74  Miss.  59. 

New  Jersey.  —  Peer  v.  Peer,  11  N.  J.  Eq.  432. 

New  York.  —  Haack  v.  Weicken,  118  N.  Y. 
67;  Foote  v.  Bryant,  47  N.  Y.  544;  Gilbert  v. 
Gilbert,  2  Abb.  App.  Dec.  (N.  Y.)  256. 

Pennsylvania. — Olinger  v.  Shultz,  183  Pa. 
St.  469. 

South  Carolina.  —  Ramage  v.  Ramage,  27  S. 
Car.  39. 

Texas.  —  Burns  v.  Ross,  71  Tex.  516. 
Virginia.  —  Steagall  v.  Steagall,  90  Va.  73. 

5.  Agent  Purchasing  in  His  Own  Name  with  His 
Principal's  Funds  —  United  States.  —  Garner  v. 
Providence  Second  Nat.  Bank,  151  U.  S.  420. 

California. — O'Connor  v.  Irvine,  74  Cal. 
435- 


Colorado.  —  Rarick  v.  Vandevier,  11  Colo. 
App.  116. 

Connecticut.  —  Church  v.  Sterling,  16  Conn. 

388. 

Illinois. —  Smith  v.  Wright,  49  111.  403; 
Boyd  v.  Boyd,  163  111.  61 1;  Reynolds  v.  Sum- 
ner, 126  111.  58,  9  Am.  St.  Rep.  523. 

Indiana.  —  Mull  v.  Bowles,  129  Ind.  343; 
Pierce  v.  Hower,  142  Ind.  626;  Warner  v. 
Warner,  132  Ind.  213. 

Iowa.  —  Lindley  v.  Martindale,  78  Iowa  379; 
Kibby  v.  Cold,  63  Iowa  663. 

Kansas.  —  Martin  v.  Fix,  44  Kan.  540;  Mos- 
teller  v.  Mosteller,  40  Kan.  658;  Howard  v. 
Howard,  52  Kan.  469. 

Kentucky.  —  Wilborn  v.  Ritter,  (Ky.  1891)  16 
S.  W.  Rep.  360;  Lucas  v.  Lucas,  (Ky.  1896)  38 
S.  W.  Rep.  1146;  Harlan  v.  Eilke,  100  Ky.  642; 
Miller  v.  Edwards,  7  Bush  (Ky.)  396;  Bedford 
v.  Graves,  (Ky.  1886)  1  S.  W.  Rep.  534;  Faris 
v.  Dunn,  7  Bush  (Ky.)  278;  Lyttle  v.  Rawl- 
ings,  15  Ky.  L.  Rep.  573;  Russell  v.  Russell, 
(Ky.  1889)  12  S.  W.  Rep.  709;  Stark  v.  Can- 
nady,  3  Litt.  (Ky.)  402,  14  Am.  Dec.  76. 

Maine.  —  Brown  v.  Dwelley,  45  Me.  52. 

Michigan.  —  Fisher  v.  Fobes,  22  Mich.  454; 
McCreary  v.  McCreary,  90  Mich.  478;  Ransom 
v.  Ransom,  31  Mich.  301. 

Minnesota.  —  Kraemer  v.  Deustermann,  37 
Minn.  469;  Lambert  v.  Stees,  47  Minn.  141 . 

Mississippi.  —  Flynt  v.  Hubbard,  57  Miss. 
471. 

Missouri.  —  Valle  v.  Bryan,  19  Mo.  423; 
Reed  v.  Painter,  145  Mo.  341;  Wolcott  v.  Wil- 
sey,  141  Mo.  200. 

Nebraska.  —  Hews  v.  Kenney,  43  Neb.  815. 

New  Jersey.  —  New  York  City  Third  NTat. 
Bank  v.  Cary,  39  N.  J.  Eq.  25;  Plaut  v.  Plaut, 
44  N.  J.  Eq.  18. 

New  York.  —  Higgins  v.  Higgins,  (Supm. . 
Ct.  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  13;  Voor-. 
hees  v.  Presbvterian  Church,  8  Barb.  (N.  Y.) 
135;  Safford  v.  Hynds,  39  Barb.  (N.  Y.)  625; 
Jackson  v.  Sternbergh,  1  Johns.  Cas.  (N.  Y.J 
153;  Reitz  v.  Reitz,  80  N.  Y.  538. 

North  Carolina.  —  Lackey  v.  Martin,  120  N. 
Car.  391. 

Ohio.  —  Gashe  v.  Young,  51  Ohio  St.  376. 
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of  a  third  person,1  and  pays  therefor  with  the  money  or  property  of  his 
principal. 

With  His  Own  Funds.  —  Where  the  contract  under  which  the  agent  was 
employed  to  purchase  was  not  in  writing,  and  the  agent,  instead  of  purchas- 
ing with  the  funds  of  his  principal,  uses  his  own  funds  and  takes  the  title  in 
his  own  name,  the  better  doctrine  is  that  no  trust  results  in  favor  of  the  prin- 
cipal, as  the  agreement  to  purchase  being  within  the  statute  of  frauds,  and 
the  purchase  money  not  having  been  paid  by  the  principal,  the  foundation  of 
a  resulting  trust,  namely,  payment  of  the  purchase  money  by  one  person  and 
title  taken  in  the  name  of  another,  is  wanting.2 

Constructive  Trust.  —  A  trust  arising  from  the  title  being  taken  in  the  name 
of  a  third  person  without  the  consent  of  the  person  by  whom  the  purchase 
money  was  paid  has  been  said  to  fall  more  properly  in  the  class  of  implied 
trusts  known  as  constructive  trusts;3  and  where  an  agent  employed  by  his 
principal  to  negotiate  for  the  purchase  of  land  purchased  the  property  in  his 
own  name,  with  his  own  money,  or  in  part  with  his  own  funds,  the  transac- 
tion, on  account  of  the  circumstances  thereof,  has  been  held  to  be  impressed, 
from  reasons  of  equity  and  justice,  with  a  constructive  trust  in  favor  of  the 
principal.4 

i.  Character  of  Property  in  Which  Trust  Is  Enforceable  — 
(i)  Real  Estate.  —  Though  the  cases  involving  the  question  of  resulting  trusts 
arising  out  of  the  payment  of  the  purchase  money  have  generally  arisen  with 
regard  to  the  conveyance  of  the  fee-simple  interest  in  land  to  a  third  person, 
still  the  general  principles  are  equally  applicable  to  the  acquisition  of  any 
interest  in  land,  though  it  is  less  than  a  fee  simple.  Thus  in  England  a 
resulting  trust  has  always  been  recognized  when  a  copyhold  estate  in  lands  is 
granted  in  the  name  of  one  person  and  the  purchase  money  is  paid  by 
another.5    So  also  in  the  case  of  a  lease,  the  nominal  lessee  has  been  held  to 


Oregon.  —  Puckett  v.  Benjamin,  21  Oregon 
370. 

Pennsylvania.  —  Fillman  v.  Divers,  31  Pa. 
St.  429. 

Virginia. — Jackson  v.  Pleasanton,  95  Va. 
654. 

Wisconsin. —  Kluender  v.  Fenske,  53  Wis. 
118;  Sheldon  v.  Sheldon,  3  Wis.  699. 

See  also  Leggett  v.  Sutton,  (Ark.  1892)  18  S. 
W.  Rep.  125. 

Part  Payment.  —  Where  an  agent  uses  the 
money  intrusled  to  him  by  his  principal  for 
the  purchase  of  land,  together  with  his  own 
money,  in  making  the  purchase,  and  takes  the 
title  in  his  own  name,  a  trust  results  in  favor 
of  the  principal  in  a  proportional  part  of  the 
lands  purchased.  Sheldon  v.  Sheldon,  3  Wis. 
690. 

Agent  to  Enter  Public  Lands.  —  Where  a  per- 
son intrusts  his  agent  with  money  to  enter 
public  lands  for  him,  and  the  agent  uses  the 
money,  but  enters  the  lands  in  his  own  name, 
a  trust  results  in  favor  of  the  principal.  Valle 
v.  Bryan,  19  Mo.  423. 

Land  Warrant  Intrusted  to  Agent.  —  Where  a 
principal  intrusted  to  his  agent  a  bounty-land 
warrant,  for  the  purpose  of  having  the  land 
entered,  and  the  agent  entered  the  land  in  his 
own  name,  he  was  held  to  hold  it  in  trust  for 
his  principal.  Lee  v.  Patten,  34  Fla.  149 
See  also  Smith  v.  Wright,  4')  111.  403;  Rey- 
nolds v.  Sumner,  126  111.  58,  9  Am.  St.  Rep. 
523;  Lambert  v.  Sices,  47  Minn.  141. 

Use  of  Idontical  Money  Furnished  by  Principal 
Not  Necessary. —  Rarick  v.  Vandevier,  11  Colo. 
App.  116. 


1.  Purchase  by  Agent  in  Name  of  Third  Person. 

—  Bostleman  v.  Bostleman,  24  N.  J.  Eq.  103; 
Kearney  v.  Fleming,  (Supm.  Ct.  Spec.  T.)  3  N. 
Y.  Supp.  189;  Goforth  v.  Goforth,  47  S.  Car, 
126. 

Agent  Purchasing  in  Name  of  His  Wife.  —  Bos- 
tleman v.  Bostleman,  24  N.  J.  Eq.  103. 

2.  Purchase  by  Agent  with  His  Own  Funds.  — ■ 

Fowke  v.  Slaughter,  3  A.  K.  Marsh.  (Ky.)  57, 
13  Am.  Dec.  133;  Heacock  v.  Coatesworth, 
Clarke  (N.  Y.)  84;  Nash  v.  Jones,  41  W.  Va. 
769. 

3.  Barger  v.  Barger,  30  Oregon  268.  See 
also  Long  v.  King,  117  Ala.  423. 

4.  Constructive  Trust  —  Alabama.  —  Sanford 
V.  Hamner,  115  Ala.  406;  Firestone  1.  Fire- 
stone, 49  Ala.  128.  See  Long  v.  King,  117 
Ala.  423. 

Floiida.  —  Boswell  v.  Cunningham,  32  Fla. 
277- 

Kansas.  —  Bryan  v.  McNaughton,  38  Kan. 
98;  Rose  v.  Hayden,  35  Kan.  106,  57  Am.  Rep. 
145- 

Pennsylvania.  —  Squires's  Appeal,  70  Pa.  St. 
266;  Lloyd  v.  Woods,  176  Pa.  St.  63. 

Wisconsin.  —  Rol'cr   v.  Spilmore,    13  Wis. 

26. 

5.  Resulting   Trusts   in   Copyhold   Estates.  — 

Dyer  v.  Dyer,  2  Cox  Ch.  92;  Acherlcy  v. 
Acherley,  7  Bro.  P.  C.  (Toml.  ed.)  273;  Smith 
v.  Baker,  1  Atk.  385;  Benger  v.  Drew,  1  I'. 
Wins.  781;  Withers  v.  Withers,  Ambl.  151; 
Howe  v.  Howe,  1  Vern.  415;  Clarke  r<.  Dan- 
vcrs,  1  Ch.  Cas.  3to;  Rundlc  v.  Rundle,  3 
Vern.  252;  Rurnboll  v.  Rumholl,  2  Eden  15. 
Sec  Edwards  v.  Fidel,  3  Madd.  237. 
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be  a  trustee  by  way  of  a  resulting  trust  for  the  person  from  whom  the  consid- 
eration for  the  lease  moved.1 

Mortgages. — Where  money  has  been  loaned  on  mortgage,  and  the 
mortgage  was  taken  in  the  name  of  a  third  person,  the  mortgagee  has  been 
held  to  be  a  trustee  byway  of  a  resulting  trust  for  the  person  lending  the 
money."  So  also  where  a  mortgage  has  been  assigned  to  one  person  and  the 
consideration  for  the  assignment  was  paid  by  another,  a  trust  therein  has  been 
held  to  result  in  favor  of  the  person  from  whom  the  consideration  for 
the  assignment  moved.3 

(3)  Personal  Property. — Where  personal  property  is  purchased  by  one 
person  and  the  title  is  taken  in  the  name  of  another,  the  principles  of  a  result- 
ing trust  arising  from  the  payment  are.  fully  recognized.4  Thus,  where  stock 
was  purchased  in  the  name  of  another,5  and  where  an  annuity  was  so  pur- 
chased,0 and  also  where  a  bond  was  assigned  to  another  than  the  person  from 
whom  the  consideration  moved,7  a  resulting  trust  has  been  held  to  arise. 

Personalty  of  a  Perishable  Nature.  —  In  Tennessee  it  has  been  said  that  a  resulting 
trust  could  not  be  set  up  in  personal  property  of  a  perishable  nature.8 

Gift  or  Trust.  —  Where  the  person  from  whom  the  consideration  moved  for 
the  purchase  of  personalty,  title  to  which  was  taken  in  the  name  of  another, 
intended  it  as  a  gift  to  the  latter,  of  course  a  resulting  trust  in  his  favor  will 
not  arise.9  The  general  principles  as  to  whether  a  transaction  constitutes  a 
gift  or  a  trust  have  been  fully  discussed  in  another  place.10 

(4)  Invalid  Claim  to  Title.  —  A  resulting  trust  cannot  arise  with  respect  to 
a  claim  to  the  title  to  property  which  is  without  foundation. 11 

j.  Character  of  Sale  or  Conveyance  —  (1)  In  General.  — The  char- 
acter of  the  sale  or  conveyance  by  which  the  title  is  vested  in  the  grantee  is 
immaterial.  Thus  a  trust  will  result  from  such  circumstances  not  only  in  the 
case  of  voluntary  conveyances  between  individuals,12  but  also  in  the  case  of 


1.  Leasehold.  —  Dyer  v.  Dyer,  2  Cox  Ch.  92; 
O'Hara  v.  O'Neil,  7  Bro.  P.  C.  (Toml.  ed.)  227; 
Maddison  v.  Andrew,  I  Ves.  58. 

2.  Mortgage  Security  Taken  in  Name  of  Third 
Person.  —  Belohradsky  v.  Kuhn,  69  111.  547; 
Robbins  v.  Robbins,  89  N.  Y.  25L 

Note  and  Mortgage  Payable  to  Third  Person.  — 
In  the  case  first  cited,  where  a  note  and  mort- 
gage were  made  payable  to  a  third  person  by 
express  agreement  of  the  parties  in  interest, 
merely  for  convenience  in  collection,  it  was 
held  that  the  payee  was  a  mere  trustee. 

3.  Payment  of  Consideration  for  Assignment  of 
Mortgage. —  Kelley  v.  Jenness,  50  Me.  455,  79 
Am.  Dec.  623;  Kelley  v.  Hill,  50  Me.  470; 
Jones  v.  Jones,  66  N.  H.  198;  Hanson  v.  First 
Presb.  Church,  11  N.  J.  Eq.  441. 

Part  Payment  of  Consideration  for  Assignment 
—  Trust  Pro  Tanto. — -Kelley  v.  Jenness,  50 
Me.  455,  79  Am.  Dec.  623. 

4.  Personal  Property.  —  Down  v.  Ellis,  35 
Beav.  578;  Stephenson  v.  Stephenson,  3  Bibb 
(Ky.)  15;  2  Pomeroy's  Eq.  Jur.  (2d  ed.),  §  1038. 

In  Currence  v.  Ward,  43  W.  Va.  367,  the 
court,  citing  27  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  24,  stated  that  there  can  be  a  trust 
under  a  legal  or  equitable  estate  in  anything 
which  a  court  of  equity  recognizes  as  a  subject 
of  property. 

Eolling  Stock  of  Railroad.  —  In  Central  Trust 
Co.  v.  Ohio  Cent.  R.  Co.,  36  Fed.  Rep.  520, 
the  court  seemed  to  be  of  the  opinion  that  a 
resulting  trust  in  rolling  stock  of  a  railroad 
company  would  not  arise  where  the  purchase 
money  was  paid  by  another  than  the  nominal 


purchaser.  The  case,  however,  was  decided 
on  the  ground  that  the  evidence  was  not  suffi- 
cient to  show  the  payment  of  the  purchase 
money  by  the  person  seeking  to  enforce  the 
resulting  trust. 

5.  Stock  Purchased  in  Name  of  Another.  —  Sid- 
mouth  v.  Sidmouth,  2  Beav.  447;  Forrest  v. 
Forrest,  11  Jur.  N.  S.  317;  Garrick  v.  Taylor, 
29  Beav.  79;  Stover  v.  Flack,  41  Barb.  (N.  Y.) 
162;  Creed  v.  Lancaster  Bank,  1  Ohio  St.  I. 

6.  Annuity.  —  Rider  ?/.  Kidder,  10  Ves.  Jr. 
363.    See  also  Loyd  v.  Read,  1  P.  Wms.  607. 

7.  Consideration  for  Assignment  of  Bond.  — 
Grant  v.  Heverin,  77  Cal.  263. 

8.  Perishable  Property. —  Union  Bank  v. 
Baker,  8  Humph.  (Tenn.)  447;  Lyon  v.  Lyon, 
1  Tenn.  Ch.  225. 

9.  Intention  Not  to  Create  Trust. —  Beeden  v. 
Major,  11  Jur.  N.  S.  537. 

Advancement.  —  Thus,  where  stock  is  pur- 
chased by  a  father  in  the  name  of  his  child, 
the  presumption  arises  that  an  advancement 
or  gift  to  the  child  was  intended.  Sidmouth 
v.  Sidmouth,  2  Beav.  447.  See  infra,  this 
subsection,  Advancements. 

10.  See  the  title  Gifts,  vol.  14,  p.  1009. 

11.  Invalid  Claim  to  Title.  —  Mandeville  v. 
Solomon,  33  Cal.  38. 

12.  See  generally  the  cases  cited  supra,  this 
section,  to  the  general  proposition  that  a  trust 
results  from  the  payment  of  the  purchase 
monev. 

Administrator's  Sale  ■ —  Purchase  Money  Paid  by 
Administrator. —  Where,  at  an  administrator's 
sale,  the  purchase  money  is  paid  by  the  ad- 
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sales  and  conveyances  under  orders  and  decrees  of  court.1 

(2)  Conveyances  from  Government.  —  So  also  the  trust  will  result  where 
the  conveyance  is  from  the  government  and  the  consideration  therefor  moves 
from  another  than  the  grantee.2  But  where  the  purchase  from  the  govern- 
ment is  made  in  fraud  of  an  existing  statute  and  in  evasion  of  its  express  pro- 
visions no  trust  can  result  in  favor  of  the  guilty  party.3  Still,  if  the  person 
whose  funds  were  employed  was  not  a  party  to  the  violation  of  the  law,  he 
may  assert  a  resulting  trust  in  his  favor  as  against  the  wrongdoer  or  his  heirs.4 

Advancing  Expenses  of  Securing  Mining  Location.  —  Though  parol  agreements  to 
locate  a  mining  claim  for  the  benefit  of  another  be  within  the  statute  of 
frauds,  so  far  as  vesting  any  interest  in  the  land  is  concerned,5  still,  if  the  per- 
son claiming  an  interest  in  such  a  location  by  way  of  a  resulting  trust  should 
have  advanced  the  expenses  incurred  in  securing  the  patent  from  the  govern- 
ment, and  such  advances  were  made  before  the  patent  was  acquired,  an  inter- 
est in  the  location  may  be  acquired  thereby  by  way  of  a  resulting  trust,  and 
the  locator  may  be  required  to  convey  such  interest  to  the  person  in  whose 
favor  the  trust  results.* 

k.  Necessity  for  Conveyance  of  Legal  Title.  —  Before  a  resulting 
trust  can  arise  from  the  payment  of  the  purchase  money  or  a  part  thereof  it  is 
necessary  that  the  contract  of  purchase  should  have  been  completed  by  a  con- 
veyance by  the  grantor  to  another  than  the  person  making  such  payment; 


ministrator  and  ihe  deed  is  made  to  a  third 
person,  a  trust  wiil  result  in  favor  of  the  ad- 
ministrator. Gorrell  v.  Alspaugh,  120  N.  Car. 
362.  The  purchase  by  an  administrator  in 
such  a  case  is  not  void,  but  is  merely  voidable, 
and  he  can  be  held  to  account  only  by  the  heirs 
at  law  or  creditors  of  his  decedent.  See  the 
title  Executors  and  Administrators,  vol.  11, 
p.  1150. 

1.  Judicial  Sales  —  Alabama.  —  Tillman  v. 
Murrell,  (Ala.  1898)  24  So.  Rep.  712. 

Califotnia.  —  O'Connor  v.  Irvine,  74  Cal. 
435- 

Illinois.  —  Mathis  v.  Stufflebeam,  94  111.  481. 
See  also  Shinn  v.  Shinn,  15  111.  App.  141. 

Mississippi.  —  Barton  v.  Magruder,  69  Miss. 
462. 

New  Jersey.  —  Van  Syckle  v.  Kline,  34  N.  J. 
Eq.  332;  Fay  v.  Fay,  50  N.  J.  Eq.  260. 

Pennsylvania.  —  Zimmerman  v.  Barber,  176 
Pa.  St.  1:  Behm  v.  Molly,  133  Pa.  St.  614. 

South  Carolina.  —  Farrington  v.  Duval,  32  S. 
Car.  590. 

Tennessee.  —  Sullivan  v.  Sullivan,  86  Tenn. 
37f>- 

Tax  Sale  —  Purchase  Money  Furnished  by 
Owner. — Where,  at  a  tax  sale,  the  owner  of 
the  property  furnishes  the  purchase  money  to 
a  third  person  who  purchases  in  his  own 
name,  a  trust  results  in  favor  of  the  owner  by 
reason  of  the  money  so  furnished.  O'Connor 
v.  Irvine,  74  Cal.  435. 

Assignment  of  Certificate  of  Purchase.  —  Where 
a  purchaser  at  an  execution  sale  assigns  his 
certificate  of  purchase  for  a  consideration  ex- 
pressed as  paid  to  him,  though  in  fact  there 
was  no  consideration  for  the  assignment,  and 
the  conveyance  is  made  to  the  assignee,  a  re- 
sulting trust  will  not  arise,  but  the  transaciion 
will  be  held  a  sale  of  the  property,  to  the  same 
extent  as  though  the  purchaser  bad  taken  title 
to  himself  and  reconveyed  to  the  assignee  of 
the  certificate  by  a  deed  expressing  a  consid- 
eration.   McDonald  v.  Slow,  109  III.  40. 


2.  Conveyances  from  Government  —  Arkansas. 
—  Lowe  v.  Loomis,  53  Ark.  454;  Cain  Leslie, 
15  Ark.  312. 

Illinois.  —  Latham  v.  Henderson,  47  111.  185; 
Franklin  v.  McEntyre,  23  III.  91;  Bush  v. 
Stanley,  122  111.  406;  Reynolds  v.  Sumner,  126 
111.  58,  9  Am.  St.  Rep.  523. 

Iowa.  —  Testerment  v.  Perkins,  3  Greene 
(Iowa)  209;  Davis  v.  Moffitt,  4  Greene  (Iowa) 
92. 

Kansas.  —  Barlow  v.  Barlow,  47  Kan.  676. 

Missouri. — Cloud  v.  Ivie,  28  Mo.  578; 
Buren  v.  Burcn,  79  Mo.  538;  Boyd  v.  Mam- 
moth Spring  Imp.,  etc.,  Co.,  137  Mo.  482. 

Nebraska. — Jones  v.  Johnson  Harvester 
Co.,  8  Neb.  446. 

Pennsylvania.  —  Cox  v.  Grant,  1  Yeates  (Pa.) 
164;  Lynch  v.  Cox,  23  Pa.  St.  265;  Thomson 
v.  Gilliland,  Add.  (Pa.)  296;  Strimpner  v.  Rob- 
erts, 18  Pa.  St.  283,  57  Am.  Dec.  606;  Lee  v. 
Tiernan,  Add.  (Pa.)  348;  Brock  v.  Savage,  31 
Pa.  St.  410;  Kulp  v.  Bird,  (Pa.  1887)  8  Atl. 
Rep.  618. 

Virginia.  — Cox  v.  Cox,  95  Va.  173. 

3.  Public  Policy.  —  Dewhurst  v.  Wright,  29 
Fla.  223;  Miller  -'.  Davis,  50  Mo.  572;  Higgins 
V.  Higgins,  55  Mo.  346.  See  infra,  ihis  title, 
Pules  of  Public  Policy  Affecting  Enforcement  of 
Implied  Trusts. 

4.  Want  of  Consent  of  Person  Furnishing  Funds 
to  Form  of  Entry.  —  Buren  v.  Buren.  79  Mo. 
538. 

5.  Ducic  v.  Ford,  138  U.  S.  587;  Moore  v. 
Hamcrstag,  109  Cal.  122.  See  the  title  Stat- 
ute of  Frauds. 

6.  Locating  Mining  Claim.  —  Campbell  v. 
Denver  First  Nat.  Bank,  22  Colo.  177.  See 
also  Ducie  v.  Ford,  138  U.  S.  587. 

In  Moore  v.  Hamcrstag,  109  Cal.  122,  it  was 
held  that  where  one  enters  a  mining  claim  in 
the  name  of  another,  he  acquires  no  interest 
therein  though  the  person  in  whose  name  the 
claim  is  located  subsequently  orally  agrees  to 
hold  the  claim  in  Irust  for  him. 
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there  must  be  a  mutation  of  the  legal  title,  and  the  trust  arises  by  operation 
ol  1  :\\  from  the  contemporary  circumstances  giving  a  different  direction  to  the 
equitable  title  from  that  taken  by  the  legal  title.1 

/.  Character  ok  Consideration  —  (i)  In  General.  —  The  principle  upon 
which  one  person  is  regarded  as  holding  estates  for  another  by  way  of 
resulting  trust  is  that  the  consideration  for  the  conveyance  moved  from  the 
latter.  It  is  therefore  immaterial  in  what  manner  or  form  the  payment  was 
made  to  the  grantor.  It  is  sufficient  that  it  was  made  in  something  of  value 
which  induced  the  conveyance.'-* 

(2)  Love  and  Affection.  —  The  consideration  moving  from  the  person  seek- 
ing to  enforce  the  resulting  trust  must,  however,  have  been  a  valuable  consid- 
eration. Thus,  in  case  of  a  conveyance  to  the  defendant  in  consideration  of 
love  and  affection  on  the  part  of  the  grantor  for  the  plaintiff,  it  is  held  that  a 
trust  will  not  result  in  favor  of  the  plaintiff  on  the  ground  that  the  considera- 
tion for  the  conveyance  moved  from  the  plaintiff.3 

m.  Payment  of  Purchase  Money  —  (1)  In  General.  —  A  trust  of  the 
kind  in  question  can  arise  only  where  the  person  claiming  the  benefit  of  the 
trust  has  furnished  the  consideration  money.  The  payment  of  the  considera- 
tion is  the  foundation  of  the  trust;  that  is,  the  trust  arises  out  of  the  circum- 
stance that  the  money  of  the  real  purchaser,  and  not  of  the  grantee  in  the 
deed,  formed  the  consideration  of  the  purchase  and  became  converted  into 
land.4 


1,  Actual   Conveyance   of  Estate  Required. — 

Green  v.  Drummond,  31  Md.  71.  See  also 
Haven  v.  Hoaas,  60  Minn.  313;  Durfee  v. 
Pavitt,  14  Minn.  424.  Compare  Cecil  Bank  v. 
Snively.  23  Md.  253;  Mallory  v.  Mallory,  5 
Bush  (Ky.)  464;  Lewis  v.  Montgomery  Mut. 
Bldg.,  etc..  Assoc.,  70  Ala.  276. 

2.  Character  of  Consideration  —  Alabama. — 
Preston  v.  McMillan,  5S  Ala.  84;  Bibb  v. 
J-I  unter,  79  Ala.  351. 

California.  —  Robarts  v.  Haley,  65  Cal.  397. 

Colorado.  —  Warren  v.  Adams,  19  Colo.  515. 

Illinois. — Loften  v.  Witboard,  92  111.  461; 
Donlin  v.  Bradley,  119  111.  412. 

Indiana.  —  Hill  v.  Pollard,  132  Ind.  588; 
Myers  v.  Jackson,  135  Ind.  136,  citing  10  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  9. 

Maine.  —  Dwinel  v.  Veazie,  36  Me.  509; 
Dudley  v.  Bachelder,  53  Me.  403. 

Massachusetts.  —  Blodgett  v.  Hildreth,  103 
Mass.  484. 

Nevada.  —  Frederick  v.  Hass,  5  Nev.  389; 
White  v.  Sheldon,  4  Nev.  280. 

New  Hampshire.  —  Hallett  v.  Parker,  (N. 
H.  1896)  39  Atl.  Rep.  433. 

New  Jersey.  —  Fay  v.  Fay,  50  N.  J.  Eq.  260; 
Depeyster  v.  Gould,  3  N.  J.  Eq.  474,  29  Am. 
Dec.  723. 

New  York.  —  Douglas  v.  Douglas,  11  Hun 
(N.  Y.)  406;  Malin  v.  Malin,  1  Wend.  (N.  Y.) 

625. 

Oregon.  —  Taylor  v.  Miles,  19  Oregon  550. 

Rhode  Island.  —  Aborn  v.  Searles,  18  R.  I. 
357,  citing  10  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  4,  5.  9,  11. 

Texas.  —  Parker  v.  'Coop,  60  Tex.  11 1. 

Vermont.  —  Clark  v.  Clark,  43  Vt.  685. 

West  Virginia.  —  Seiler  v.  Mohn,  37  W.  Va. 
507. 

Credit  on  Mortgage.  —  Where  the  considera- 
tion for  the  conveyance  was  a  credit  given  by 
the  person  seeking  to  enforce  the  resulting 
trust  upon  a  mortgage  which  he  held  upon  the 
land,  it  was  held  that  this  was  sufficient  to 
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create  a  resulting  trust  in  his  favor,  though 
no  money  was  actually  paid.  Depeyster  v. 
Gould,  3  N.  J.  Eq.  474,  29  Am.  Dec.  723. 

Judicial  Sales  —  Plaintiff's  Share  in  Proceeds 
Applied  in  Payment.  —  So,  also,  where  property 
was  sold  at  a  judicial  sale  and  the  considera- 
tion was  paid  by  the  purchaser  crediting  upon 
the  amount  of  his  bid  the  amount  which  a 
third  person  was  entitled  to  receive  from  the 
proceeds  of  the  property,  it  was  held  that  this 
was  a  sufficient  payment  by  such  third  person 
to  create  a  resulting  trust  in  his  favor.  Loften 
v.  Witboard,  92  111.  461;  Donlin  v.  Bradley, 
119  111.  412;  Fay  v.  Fay,  50  N.  J.  Eq.  260; 
Cutler  v.  Tuttle,  19  N.  J.  Eq.  549. 

Exchange  of  Land.  —  Where  the  consideration 
of  a  conveyance  to  the  defendant  was  land 
conveyed  to  the  grantor  by  the  plaintiff,  a  re- 
sulting trust  will  arise  in  favor  of  the  plaintiff. 
Parker  v.  Coop,  60  Tex.  111.  See  also  Nicklin 
v.  Wythe,  2  Sawy.  (U.  S.)  535;  Hallett  v. 
Parker,  (N.  H.  1896)  39  Atl.  Rep.  433. 

3.  Love  and  Affection.  —  Hawks  v.  Saiiors,  S7 
Ga.  234;  Acker  v.  Priest,  92  Iowa  610.  See 
also  Stoneliill  v.  Swartz,  129  Ind.  310.  Com- 
pare Dudley  v.  Bachelder,  53  Me.  403;  Jarrett 
v.  Manini,  2  Hawaii  667.  And  see  infra,  this 
section.  Payment  of  Purchase  Money —  Suffi- 
ciency of  Payment —  Constructive  Payment. 

4.  Payment  of  Consideration  Foundation  of 
Trust  —  Alabama. — Winston  v.  Mitchell,  87 
Ala.  395;  Milner  v.  Stanford,  102  Ala.  277; 
Bibb      Hunter,  79  Ala.  351. 

California.  —  Roberts  v.  Ware,  40  Cal.  634. 

Colorado.  —  Denver  First  Nat.  Bank  v.  Camp- 
bell, 2  Colo.  App.  271. 

Illinois.  —  Home  v.  Ingraham,  125  111.  198; 
Remington  v.  Campbell,  60  111.  516;  Walter  v. 
Klock,  55  III.  362;  Greene  v.  Cook,  29  111.  1S6; 
Pickler  v.  Pickler,  180  111.  168,  citing  10  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  11;  Lear  v. 
Chouteau,  23  111.  39. 

Maine.  —  Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617;  Dudley  v.  Bachelder,  53  Me.  403. 
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(2)  Agreement  to  Purchase  for  Another.  — Many  cases  decide  that  if  one 
person  contracts  by  parol  with  another  that  he  will  purchase  an  estate  for  the 
latter,  and  he  purchases  the  estate  and  takes  the  conveyance  in  his  own  name 
and  pays  for  it  out  of  his  own  money  and  not  out  of  that  of  the  other  party, 
a  resulting  trust  will  not  be  created  in  favor  of  the  other  party ;  in  such  a  case 
the  law  treats  the  transaction  as  a  parol  contract  to  purchase  and  hold  in  trust 
for  the  benefit  of  another,  and  not  as  a  resulting  trust.1  However,  the  rela- 
tions of  the  parties  or  the  circumstances  of  the  case  may  be  such  that  it 
would  be  a  fraud  for  the  person  purchasing  the  estate  to  repudiate  the  agree- 
ment, and  in  such  cases  the  courts  have  granted  relief  by  holding  the  grantee 
as  a  constructive  trustee.2 

(3)  Consideration  Must  Be  for  Conveyance  of  Legal  Title.  —  The  payment 
relied  on  to  create  the  resulting  trust  must  have  been  made  for  the  convey- 
ance of  the  title.  Thus,  where  land  had  been  conveyed  by  an  absolute  deed 
intended  as  a  mortgage,  and  the  plaintiff,  who  negotiated  for  the  purchase  of 
the  land,  paid  to  the  mortgagee  the  amount  necessary  to  discharge  the  mort- 
gage, and  the  mortgagee  conveyed  the  property  to  the  defendant,  it  was  held 
that  a  resulting  trust  in  favor  of  the  plaintiff  did  not  arise,  the  evidence  failing 
to  show  by  whom  the  consideration  for  the  conveyance  to  the  defendant  of 
the  equity  of  redemption  was  paid.:{ 

Expenditures  in  improving  Land.  —  So,  also,  the  fact  that  the  plaintiff  advanced 
money  which  was  expended  in  the  improvement  of  land  which  was  conveyed 
to  a  third  person  by  whom  the  purchase  money  was  paid  will  not  create  a 
resulting  trust  in  favor  of  the  plaintiff.  * 

Conveyance  through  Third  Person.  —  Where  land  is  conveyed  by  voluntary  deed 
to  one  person,  by  whom  it  is  reconveyed  to  another,  in  pursuance  of  an  agree- 
ment executed  at  the  time  of  the  first  conveyance,  the  transaction  is  in  effect 
the  same  as  if  the  deed  had  been  made  directly  from  the  first  grantor  to  the 
last  grantee,  and  does  not  raise  a  resulting  trust  on  the  ground  that  the  con- 
sideration for  the  conveyance  from  the  second  grantor  to  the  last  grantee  was 
paid  by  the  first  grantor,  as  in  such  a  case  no  consideration  for  the  second 
conveyance  is  paid.5 

(4)  Time  of  Payment  —  (a)  in  General.  —  In  order  to  raise  a  resulting  trust 

Massachusetts.  —  Fickctt    v.    Durham,    109  California.  —  Roberts  v.  Ware,  40  Cal.  634. 

Mass.  419;    Livermore  v.    Aldrich,  5  Cush.  Illinois.  —  Remington  v.  Campbell,  60  111. 

(Mass.)  431.  516;   Stephenson  v.  Thompson,   13  111.  186; 

Michigan. — Wright  v.  King,  Harr.  (Mich.)  12.  Morton  v.  Nelson,  145  111.  5S6;  Perry  v.  Mc- 

Mississippi.  —  Gibson  v.  Foote,  40  Miss.  788.  Henry,  13  111.  227;  Jacksonville  Nat.  Bank  v. 

Missouri.  —  Shaw  v.  Shaw,  86  Mo.  594.  Heesley,  159  111.  120. 

New  Jersey. — Tunnard  v.  Littell,  23  N.J.  Iowa.  —  Burden  v.  Sheridan,  36  Iowa  125, 

Eq.  264;  Thalman  v.  Canon,  24  N.  J.  Eq.  127.  14  Am.  Rep.  505. 

New  York.  —  White  v.  Carpenter,  2  Paige  Maine.  —  Fisher  v.  Shaw,  42  Me.  32. 

(N.  Y.)  217;  Getman  v.  Getman,  1  Barb.  Ch.  Massachusetts.  —  Kendall  v.  Mann,  11  Allen 

(N.  Y.)  499.  (Mass.)  15;  Collins  v.  Sullivan,  135  Mass.  461. 

Oregon. — Sloan   v.  Woodward,  25  Oregon  New  Jersey.  —  Bostleman  v.  Bostlcman,  24 

223.  N.  J.  Eq.  103. 

Pennsylvania.  —  Thompson's  Appeal,  22  Pa.  New  York.  —  Botsford  v.  Burr,  2  Johns.  Ch. 

St.  16.  (N.  Y.)405. 

South  Dakota.  —  Graham  v.  Selbic,  8  S.  Dak.  Ohio.  —  Watson  v.  Erb,  33  Ohio  St.  35. 

604.  2.  Constructive  Trust.  —  Sec  infra,  this  title, 

Texas.  —  O'Connor  v.  Vineyard,  91  Tex.  48S,  ('(instructive  Trusts, 

reversing  (Tex.  Civ.  App.  1897)438.  W.  Rep.  3.  Consideration  Must  Bo  Paid  for  Conveyance  of 

55;  Caldwell  v.  Bryan,  (Tex.  Civ.  App.  189S)  Title. —  Boycr  v.  Floury,  80  Ga.  312.    See  also 

49  S.  W.  Rep.  240.  Denver  First  Nat.  Bank  V.  Campbell,  2  Colo. 

1.  Parol  Agreement  to  Purchase  for  Benefit  of  App,  271. 

Another — England.  —  Rex  v.    Boston,  4  East  4.  Expenditures  in  Improving  Land.  —  Bod  well 

572;  Rastel  v.  Hutchinson,  1  Dick.  44;  Crop  v.  Nutter,  63  N.  II.  446;  Francestown  v.  Dcer- 

v.  Norton,  2  Atk.  74;  Barilcit  v.  Pickcrsgill,  1  ing,  41  N.  II.  438;  Krauth  v.  Thick-,  45  N.  J. 

Cox  Ch.  15.  Eq.  407.    Compare  Thomas  v.  Standiford,  49 

United  States  — Smith  v.  Burnham,  3Sumn.  Md.  181. 

(U.  S.)  435;  Howland  v.  Blake,  97  U,  S.  624.  5.  Conveyance  through  Third  Person. —  Lane 

Alabama.  —  Bibb  v.  Hunter,  79  Ala.  351.  v.  Lane,  80  Me.  570. 
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from  the  payment  of  the  purchase  money,  the  payment  must  have  been  made 
at  the  time  of  the  purchase.  If,  after  an  estate  has  been  conveyed  on  the 
credit  of  the  grantee,  a  third  person  pays  the  purchase  money,  or  a  part 
thereof,  a  resulting  trust  in  his  favor  will  not  arise.1    In  Tennessee  the  rule  has 


1.  Payment  at  Time  of  Purchase  Required  — 

United  States.  —  Olcott  v.  Bynum,  17  Wall. 
(U.  S.)  44;  In  re  Wood,  5  Fed.  Rep.  443;  Ducie 
v.  Ford,  138  U.  S.  587. 

Alabama.  —  Bibb  v.  Hunter,  79  Ala.  351; 
Long  v .  King,  117  Ala.  423;  Lehman  v.  Lewis, 
62  Ala.  129;  Coles  v.  Allen,  64  Ala.  98;  Pres- 
ton v.  McMillan,  58  Ala.  84;  Foster  v. 
Athenaeum,  3  Ala.  302;  Milner  v.  Stanford, 
102  Ala.  277;  Carleton  v.  Rivers, '54  Ala.  467; 
Danforth  v.  Herbert,  33  Ala.  497;  Caple  v. 
McCollum,  27  Ala.  461;  Tilford  v.  Torrey,  53 
Ala.  120;  Robison  v.  Robison,  44  Ala.  227. 

Arkansas.  —  Milner  v.  Freeman,  40  Ark.  62; 
Sale  v.  McLean,  29  Ark.  612;  Du  Val  v.  Mar- 
shall, 30  Ark.  230. 

California.  —  O'Connor  v.  Irvine,  74  Cal. 
435;  Roberts  v.  Ware,  40  Cal.  634;  Hunt  v. 
Friedman,  63  Cal.  510;  Woodside  v.  Hewel, 
109  Cal.  481. 

Colorado. — Denver  First  Nat.  Bank  v. 
Campbell,  2  Colo.  App.  271. 

Delaware.  —  Harvey  v.  Pennypacker,  4  Del. 
Ch.  445;  Rice  v.  Pennypacker,  5  Del.  Ch.  33. 

District  of  Columbia.  —  Cohen  v.  Cohen,  1 
App.  Cas.  (D.  C.)  240. 

Idaho.  —  Motherwell  v.  Taylor,  2  Idaho  232; 
Lewis  v.  Lewis,  (Idaho  1893)  33  Pac.  Rep.  38. 

Illinois.  —  Stephenson  v.  McClintock,  141 
111.  604;  Fleming  v.  McHale,  47  111.  282;  Wal- 
ter v.  Klock,  55  111.  362;  Lear  v.  Chouteau,  23 
111.  39;  Reed  v.  Reed,  135  111.  482;  Alexander 
v.  Tarns,  13  111.  221;  Perry  v.  McHenry,  13 
111.  227;  Morton  v.  Nelson,  145  111.  586;  Van 
Buskirk  v.  Van  Buskirk,  148  111.  9;  Strong  v. 
Messinger,  148  111.  431;  Jacksonville  Nat. 
Bank  v.  Beesley,  159  111.  120;  Dick  v.  Dick, 
172  111.  578;  Keith  v.  Miller,  174  111.  64; 
Devine  v.  Devine,  180  111.  447;  Pain  v.  Far- 
son,  179  111.  185. 

Indiana.  —  Brown  v.  Budd,  2  Ind.  442; 
Butkert  v.  Burkert,  58  Ind.  579;  Boyer  v. 
Libey,  88  Ind.  235;  Mitchell  v.  Colglazier,  106 
Ind.  464;  Westerfield  v.  Kimmer,  82  Ind.  369; 
Toney  v.  Wendling,  138  Ind.  228. 

Iowa.  —  Olive  v.  Dougherty,  3  Greene  (Iowa) 
371;  Maroney  v.  Maroney,  97  Iowa  711;  Burk- 
hardt  v.  Burkhardt,  107  Iowa  369,  citing  10 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  24. 

Kentucky.  —  Graves  v.  Dugan,  6  Dana  (Ky.) 
331- 

Maine.  —  Farnham  v.  Clements,  51  Me.  426; 
Dudley  v.  Bachelder,  53  Me.  403;  Conner  v. 
Lewis,  16  Me.  268;  Gerry  v.  Stimson,  60  Me. 
186;  Buck  v.  Swazey,  35  Me.  41,  56  Am.  Dec. 
681;  Buck  v.  Pike,  11  Me.  9. 

Maryland.  —  Purdy  v.  Purdy,  3  Md.  Ch.  547; 
Keller  v.  Keller,  45  Md.  269;  Cecil  Bank  v. 
Snively,  23  Md.  253;  Hollida  v.  Shoop,  4  Md. 
465,  59  Am.  Dec.  88;  Brawner  v.  Staup,  21 
Md.  328;  Hays  v.  Hollis,  8  Gill  (Md.)  357. 

Massachusetts.  —  Bailey  v.  Hemenway,  147 
Mass.  326;  Bourke  v.  Callanan,  160  Mass. 
195;  Kendall  v.  Mann,  11  Allen  (Mass.)  15; 
Davis  v.  Wetherell,  11  Allen  (Mass.)  19,  note; 
Barnard  v.  Jewett,  97  Mass.  87.  Compare 
Blodgett  v.  Hildreth,  103  Mass.  484. 


Mississippi.  —  Mahorner  v.  Harrison,  13 
Smed.  &  M.  (Miss.)  53;  Bowman  v.  O'Reilly, 
31  Miss.  265;  McCarroll  v.  Alexander,  48  Miss. 
128;  Brooks  v.  Shelton,  54  Miss.  353;  Gibson 
v.  Foote,  40  Miss.  788;  Gee  v.  Gee,  32  Miss. 
192. 

Missouri.  —  Kelly  v.  Johnson,  28  Mo.  249. 

Nevada.  —  Boskowitz  v.  Davis,  12  Nev.  446; 
Frederick  v.  Hass,  5  Nev.  389. 

New  Hampshire.  —  Bod  well  v.  Nutter,  63  N. 
H.  446;  Brooks  v.  Fowle,  14  N.  H.  248;  Fes- 
senden  v.  Taft,  65  N.  H.  39;  Pembroke  v. 
Allenstown,  21  N.  H.  107;  Pritchard  v.  Brown, 
4  N.  H.  397,  17  Am.  Dec.  431;  Francestown  v. 
Deering,  41  N.  H.  438. 

New  Jersey.  —  Whitley  v.  Ogle,  47  N.  J.  Eq. 
67;  Wheeler  v.  Kirtland,  23  N.  J.  Eq.  13; 
Krauth  v.  Thiele,  45  N.  J.  Eq.  407;  Tunnard 
v.  Littell,  23  N.  J.  Eq.  264;  Midmer  v.  Mid- 
mer,  26  N.  J.  Eq.  299;  Howell  v.  Howell,  15 
N.  J.  Eq.  75. 

New  York.  —  White  v.  Carpenter,  2  Paige 
(N.  Y.)  217;  Rathbun  v.  Rathbun,  6  Barb.  (N. 
Y.)98;  Botsford  v.  Burr,  2  Johns.  Ch.  (N.  Y.) 
405;  Freeman  v.  Kelly,  Hoffm.  (N.  Y.)  90; 
Rogers  v.  Murray,  3  Paige  (N.  Y.)  390;  Steere 
v.  Steere,  5  Johns.  Ch.  (N.  Y.)  1,  9  Am.  Dec. 
256;  Forsyth  v.  Clark,  3  Wend.  (N.  Y.)  637; 
Jackson  v.  Morse,  16  Johns.  (N.  Y.)  197,  8  Am. 
Dec.  306;  Russell  v.  Allen,  10  Paige  (N.  Y.) 
249;  Seward  v.  Jackson,  8  Cow.  (N.  Y.)  406; 
Draper  v.  Gordon,  4  Sandf.  Ch.  (N.  Y.)  210; 
Niver  v.  Crane,  98  N.  Y.  40;  Jackson  v.  Moore, 
6  Cow.  (N.  Y.)  706.  Compare  Ross  v.  Hege- 
man,  2  Edw.  (N.  Y.)  373;  Harder  v.  Harder,  2 
Sandf.  Ch.  (N.  Y.)  19. 

North  Carolina.  —  National  Bank  v.  Gilmer, 
117  N.  Car.  416. 

Ohio.  —  Lescaleet  v.  Rickner,  9  Ohio  Cir. 
Dec.  422,  16  Ohio  Cir.  Ct.  461 ;  Turpie  v.  Lowe, 

2  Ohio  Cir.  Dec.  729,  4  Ohio  Cir.  Ct.  590. 
Oregon.  —  Taylor  v.  Miles,  19  Oregon  550; 

Barger  v.  Barger,  30  Oregon  268;  Sisemore  v. 
Pelton,  17  Oregon  546. 

Pennsylvania.  —  Bickel's  Appeal,  86  Pa.  St. 
204;  Beidler  v.  Miller,  1  Woodw.  (Pa.)  222; 
Robinson  v.  Robinson,  29  W.  N.  C.  (Pa.)  159; 
Beringer  v.  Lutz,  179  Pa.  St.  1;  McGinity  v. 
McGinity,  63  Pa.  St.  38;  Kellum  v.  Smith,  33 
Pa.  St.  158;  Miller's  Estate,  8  Lane.  L.  Rev. 
(Pa.)  145;  Barnet  v.  Dougherty,  32  Pa.  St.  372; 
Plumer  v.  Guthrie,  76  Pa.  St.  441;  Cross's 
Appeal,  97  Pa.  St.  474;  Walter's  Appeal,  (Pa. 
1887)  8  Atl.  Rep.  406;  Longdon  z.  Clouse,  42 
Leg.  Int.  (Pa.)  510;  Nixon's  Appeal,  63  Pa.  St. 
279;  Engle  v.  Weidner,  1  Luz.  Leg.  Reg'.  (Pa.) 
769. 

South  Carolina. — Jones  v.  Hughey,  46  S. 
Car.  193;  Richardson  v.  Day,  20  S.  Car.  412; 
Ex  p.  Trenholm,  19  S.  Car.  127;  Brown  v. 
Cave,  23  S.  Car.  251. 

South  Dakota.  —  Graham  v.  Selbie,  8  S.  Dak. 
604. 

Tennessee.  —  Clark  v.  Timmons,  (Tenn.  Ch. 
1897)  39  S.  W.  Rep.  534;  Haggard  v.  Benson, 

3  Tenn.  Ch.  268;  Gee  v.  Gee,  2  Sneed  (Tenn.) 
395;  Wells  v.  Stratton,  1  Tenn.  Ch.  32S;  Sul- 
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been  laid  down  that  the  payment  must  be  made  at  the  time  of  the  conveyance 
of  the  legal  title,  and  that  payments  before  or  after  such  time  are  insufficient.1 
This  statement,  however,  in  so  far  as  it  refers  to  payments  before  the  convey- 
ance of  the  legal  title,  is  not  supported  by  authority.2 

Obligation  of  Grantee  Given  for  Deferred  Payments.  —  Where  the  person  seeking  to 
enforce  the  resulting  trust  did  not,  at  the  time  of  the  conveyance,  make  any 
part  of  the  cash  payment,  or  made  only  a  part  thereof,  and  the  obligation  of 
the  grantee  was  given  for  the  deferred  payment,  subsequent  payments  by 
such  person  of  the  deferred  payments  cannot  be  taken  into  consideration  in 
determining  the  question  of  a  resulting  trust  in  his  favor.3 

(b)  Conveyance  on  Credit  of  Third  Person.  —  It  is  not  necessary  that  the  person 
seeking  to  enforce  the  trust  should  have  paid  the  cash  at  the  time  of  the  pur- 
chase. Thus,  if  the  estate  is  conveyed  on  his  credit,  and  he,  at  the  time  of 
the  conveyance,  executes  his  own  obligations  for  the  future  payment  of  the 
purchase  money,  this  constitutes  a  sufficient  payment  of  the  purchase  money 
at  the  time  of  the  conveyance  to  create  a  resulting  trust,4  and  the  grantee 


livan  v.  Sullivan,  86  Tenn.  376;  McClure  v. 
Doak,  6  Baxt.  (Tenn.)  364. 

Texas.  —  Wallace  v.  Campbell,  54  Tex.  87; 
Gardner  v.  Rundell,  70  Tex.  453;  Oury  v. 
Saunders,  77  Tex.  278;  Lacey  v.  Clements,  36 
Tex.  661;  Torrey  v.  Cameron,  73  Tex.  583; 
Long  v.  Steiger,  8  Tex.  461;  Cunio  v.  Bur- 
land,  1  Tex.  Unrep.  Cas.  469;  Parkers.  Coop, 
60  Tex.  111;  Arnold  v.  Ellis,  (Tex.  Civ.  App. 
1899)  48  S.  W.  Rep.  883. 

Vermont.  —  Pinnock  v.  Clough,  16  Vt.  500, 
42  Am.  Dec.  521 ;  Dewey  v.  Dewey,  35  Vt.  560; 
Williams  v.  Wager,  64  Vt.  326;  Pinney  v.  Fel- 
lows, 15  Vt.  525. 

Virginia.  —  Miller  v.  Blose,  30  Gratt.  (Va.) 
744;  Moorman  v.  Arthur,  90  Va.  455;  Mc- 
Devitt  v.  Frantz.  85  Va.  740;  Beecher  v.  Wil- 
son, 84  Va.  813,  10  Am.  St.  Rep.  883. 

Washington.  —  Bowen  v.  Hughes,  5  Wash. 

(Vest  Virginia.  —  Heiskell  v.  Powell,  23  W. 
Va.  717;  Murryw.  Sell,  23  W.  Va.  475;  Shaffer 
v.  Fetty,  30  W.  Va.  248;  Harris  v.  Elliott,  45 
W.  Va.  245;  Smith  v.  Turley,  32  W.  Va.  14; 
Bright  v.  Knight,  35  W.  Va.  40. 

Compare  Rayl  v.  Rayl,  58  Kan.  585  (under 
statute). 

A  Subsequent  Payment  in  Pursuance  of  a  Prior 
Agreement  has  been  held  enough  to  establish  a 
resulting  trust.  See  Gilchrist  v.  Brown,  165 
Pa.  St.  275. 

Proof  of  Time  of  Payment.  —  The  person  seek- 
ing to  enforce  a  resulting  trust  arising  out  of 
the  payment  of  the  consideration  must  show 
that  the  payment  was  made  at  the  time  of  the 
purchase,  since  the  trust  results  by  operation 
of  law  from  the  payment  of  the  money  at  the 
time  of  the  purchase,  and  ft  subsequent  pay- 
ment would  be  ineffectual.  Fessenden  v. 
Tafft,  65  N.  H.  39. 

1.  Wells  v.  Stratton,  1  Tenn.  Ch.  328;  Sulli- 
van v.  Sullivan.  86  Tenn.  376. 

2.  See  cases  cited  supra  10  the  general  rule 
requiring  payment  at  the  lime  of  purchase. 

3.  Obligation  of  Grantee  Executed  for  Deferred 
Payments — United  States. — Olcott  v.  Bynum, 
17  Wall.  (U.  S.)  44. 

Alabama.  —  Whalcy  v.  Whalcy,  71  Ala.  159; 
Carleton  v.  Rivers,  54  Ala.  467. 

Illinois.  —  I. ear  v.  Chouteau,  23  III.  39;  Rccd 
v.  Reed,  135  III.  482.  Compare  Fleming  v. 
McIIale,  47  HI-  282. 


Indiana.  —  Burkert  v.  Burkert,  58  Ind.  579. 

Mississippi.  —  Gee  v.  Gee,  32  Miss.  192;  Mc- 
Carroll  v.  Alexander,  48  Miss  128;  Bowman 
V,  O'Reilly,  31  Miss.  261. 

New  Jersey.  —  Culler  v.  Tuttle,  19  N.  J.  Eq. 
549;  Howell  v.  Howell,  15  N.  J.  Eq.  75. 

New  York.  —  Niver  v.  Crane,  98  N.  Y.  40. 

Vermont.  —  Pinney  v.  Fellows,  15  Vt.  525. 

Washington.  —  Bowen  v.  Hughes,  5  Wash. 
442. 

Wisconsin.  —  Whiting  v.  Gould,  2  Wis. 
552. 

Compare  Keller  v.  Keller,  45  Md.  269;  Bear 
v.  Koenigstein,  16  Neb.  65;  Gray  v.  Jordan,  87 
Me.  140. 

Part  Payment.  —  As  to  the  question  whether 
the  person  paying  such  first  instalment  can 
enforce  a  resulting  trust  pro  tanto.  see  infra, 
this  section,  Part  Payment  of  Consideration. 

Note  Given  by  Another  for  Benefit  of  Plaintiff. 
—  In  Lounsbury  v.  Purdy,  16  Barb.  (Js.  Y.) 
376,  part  payment  of  the  consideration  was 
made  at  the  time  of  purchase  by  the  person 
seeking  to  enforce  the  resulting  trust,  and  a 
note  was  given  for  ihe  residue  at  the  same 
time  in  her  behalf,  by  her  friends,  it  being  the 
understanding  at  the  time  that  such  note  was 
to  be  paid  with  her  money,  which  was  done. 
It  was  held  that  this  was  equivalent  to  the 
actual  payment  of  the  money  at  the  time  of  the 
purchase,  and  that,  therefore,  a  trust  resulted 
in  her  favor. 

4.  Conveyance  on  Credit  of  Third  Person  —  Ala- 
bama. —  Bibb  v.  Hunter,  79  Ala.  351. 

Kentucky.  —  Brothers  v.  Porter,  6  B.  Mon. 
(Ky.)  107. 

Maine.  —  Buck  v.  Pike,  11  Me.  9. 

New  York.  —  Boyd  v.  M'Lean,  1  Johns.  Ch. 
(N.  Y.)  582;  Lounsbury  v.  Purdy,  16  Barb. 
(N.  Y.)  376,  affirmed  1%  N.  Y.  515;  Kline  v.  Mc- 
Donnell, 62  Hun  (N.  Y.)  177. 

Ohio.  —  McGovcrn  v.  Knox,  21  Ohio  St.  547, 
8  Am.  Rep.  80. 

Texas.  —  Black  v.  Cavines,  2  Tex.  Civ.  App. 
118. 

Vermont.  —  Williams  v.  Wager,  64  Vt.  326. 
In  llonore  v.  Mulchings,  8  Bush  (Ky.)  687. 
it  was  held  that  if  a  joint  purchase  be  made  in 
the  name  of  one  party,  and  the  other  secures 
to  be  paid  his  share  of  the  purchase  money,  he 
will  be  entitled  to  his  proportion  of  the  prop- 
erty purchased  as  a  resulting  trust. 
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cannot,  by  subsequently  paying  the  purchase  money  for  which  the  other 
lnvaine  bound,  defeat  a  resulting  trust  in  favor  of  the  latter.1 

(c)  Meaning  of  Terra  "Time  of  Purchase."  —  The  purchase  is  to  be  considered  as 
having  been  made  within  the  rule  requiring  the  purchase  money  to  have  been 
paid  at  or  before  the  time  of  purchase,  when  the  transaction  is  consummated 
by  a  conveyance  of  the  estate,  and  not  when  the  minds  of  the  parties  have 
agreed  upon  the  terms  of  the  purchase,2  and  therefore  though  the  grantee  had 
entered  into  a  contract  with  the  grantor  for  the  purchase  of  the  land,  the  con- 
veyance to  be  made  upon  the  payment  of  the  purchase  money,  a  payment  by 
a  third  person  towards  the  purchase  money  at  any  time  before  the  execution 
of  the  conveyance  is  in  time  to  create  a  resulting  trust.3 

(5)  Sufficiency  of  Payment  —  (a)  In  General.  —  As  a  general  rule,  the  payment 
must  be  made  by  the  person  in  whose  favor  the  trust  is  sought  to  be 
enforced.4  This  rule,  however,  does  not  require  that  he  should  actually 
count  out  and  pay  down  the  purchase  money  to  the  grantor,  it  being  sufficient 
if  the  money  or  its  equivalent  is  furnished  to  the  grantee  or  other  person,  by 
whom  it  is  paid  over  to  the  grantor.5 

(b)  Constructive  Payment  —  aa.  In  General.  —  So,  also,  it  is  not  necessary  that 
the  purchase  price  pass  directly  from  the  person  seeking  to  enforce  the  result- 
ing trust ;  there  may  be  a  constructive  payment  by  him.  All  that  is  required 
is  that  the  purchase  money  be  paid  as  his  money  and  for  his  benefit.6  Thus, 
if  the  purchase  money  was  borrowed  from  a  third  person  on  the  credit  of  the 
person  seeking  to  enforce  the  resulting  trust,  and  he  became  bound  for  its 
repayment,  this  is  a  sufficient  payment  by  him  to  create  a  resulting  trust  in 
his  favor.7  So,  also,  if  the  grantee  by  whom  the  purchase  money  was  actually 
paid  was  indebted  to  the  person  seeking  to  enforce  the  resulting  trust,  and 
made  the  payment  with  the  consent  of  the  latter  and  in  discharge  of  such 
indebtedness,  it  is  a  constructive  payment  by  the  creditor  and  will  create  a 
resulting  trust  in  his  favor.8 


Grantee  Surety  on  Obligation  of  Plaintiff.  — 

Where  a  person  seeking  10  enforce  a  resulting 
trust  executed  his  obligation  for  the  payment 
of  the  purchase  money,  the  fact  that  the 
grantee  was  a  surety  thereon  will  not  prevent 
a  trust  from  resulting.  Buck  v.  Pike,  11 
Me.  9. 

1.  Payment  by  Grantee  of  Obligation  Given  by 
Third  Person. —  Bibb  v.  Hunter,  79  Ala.  351. 
Compare  Kline  v.  McDonnell,  62  Hun  (N.  Y.) 
177. 

In  Norris  v.  Woods,  89  Va.  873,  land  was 
conveyed  to  a  trustee  upon  an  express  trust  for 
a  married  woman,  and  it  was  held  that  his 
payment,  after  the  conveyance,  in  discharge 
of  a  vendor's  lien  upon  the  land,  did  not  create 
a  resulting  trust  in  his  favor. 

2.  Time  of  Purchase  Refers  to  Time  of  Convey- 
ance.—  See  Brown  v.  Cave,  23  S.  Car.  251; 
Milner  v.  Freeman,  40  Ark.  68;  Goelz  v. 
Goelz.  157  111.  33. 

Tax  Sale  —  Payment  After  Issuance  of  Certifi- 
cate, but  Before  Expiration  of  Time  of  Redemption 
and  Execution  of  Sheriffs  Deed.  —  O'Connor  v. 
Irvine,  74  Cal.  435. 

3.  Payments  After  Execution  of  Contract  to 
Purchase,  but  Before  Conveyance  —  Alabama. — 
Robison  v.  Robison,  44  Ala.  227.  Compare 
Chap  man  v.  Abrahams.  61  Ala.  108. 

Arkansas.  —  Milner  v.  Freeman,  40  Ark. 
62. 

Indiana.  —  French  v.  Sheplor,  83  Ind.  266, 
43  Am.  Rep.  67;  Brown  v.  Benight,  3  Blackf. 
(Ind.)  39,  23  Am.  Dec.  373. 

1 


Kansas.  —  Mosteller  v.  Mosteller,  40  Kan. 
658. 

Maryland.  —  Cecil  Bank  v.  Snively,  23  Md. 
253.  Compare  Hollida  v.  Shoop,  4  Md.  465,  59 
Am.  Dec.  88;  Brawner  v.  Slaup,  21  Md.  328. 
Mississippi .  —  Moore  v.  Moore,  74  Miss.  59. 
West  Virginia.  —  Seiler  v.  Mohn,  37  W.  Va. 
507;  Heiskell  v.  Powell,  23  W.  Va.  717;  Murry 
v.  Sell,  23  W.  Va.  475;  Weinrich  v.  Wolf,  24 
W.  Va.  299. 

Compare  Conner  v.  Lewis,  16  Me.  268; 
Sisemore  v.  Pelton,  17  Oregon  546. 

4.  Payment  Must  Be  by  Person  Seeking  to  En- 
force Trust.  —  Boyer  v.  Libey,  8S  Ind.  235; 
Burkert  v.  Burkert,  58  Ind.  579;  Irwin  v. 
Ivers,  7  Ind.  308,  63  Am.  Dec.  420. 

5.  Seiler  v.  Mohn,  37  W.  Va.  507. 

6.  Constructive  Payment.  —  Thomas  7.\ Thomas, 
62  Miss.  531.  See  also  Tenney  v.  Simpson,  37 
Kan.  353. 

7.  Purchase  Money  Borrowed  on  Credit  of  An- 
other.—  Key  v.  Isett,  1  Morr.  (Iowa)  3S8; 
Clowser  v.  Noland,  133  Mo.  221;  Hoehne 
v.  Breitkreitz,  5  Neb.  no.  See  also  Morey  v. 
Herrick,  18  Pa.  St.  123.  Compare  Purdy  v. 
Purdy,  3  Md.  Ch.  547. 

8.  Payment  by  Grantee  in  Discharge  of  Indebt- 
edness to  Plaintiff.  —  Heberd  v.  Wines,  105  Ind. 
239;  Thomas  v.  Thomas,  62  Miss.  531;  Snell 
v.  Elam,  2  Heisk.  (Tenn.)  82.  See  also  Cramer 
v.  Hoose,  93  111.  503.  But  see  Ensley  v. 
Balentine,  4  Humph.  (Tenn.)  233;  Taliaferro 
v.  Taliaferro,  6  Ala.  404;  Fickett  v.  Durham, 
109  Mass.  419. 
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66.  Payment  by  Third  Person  for  Benefit  of  Plaintiff.  —  It  has  been  held  that  a 
resulting  trust  may  arise  where  the  purchase  money  was  advanced  by  a  third 
person  for  another's  benefit  and  was  intended  as  a  gift  to  him.1  Such 
instances  have  quite  often  arisen  when  the  purchase  money  or  a  part  thereof 
was  advanced  by  a  parent  for  the  benefit  of  his  child  and  the  conveyance  was 
made  to  a  third  person.2  The  authorities  upon  this  subject,  however,  are  not 
in  entire  accord,  and  some  decisions  refuse  to  enforce  a  resulting  trust  in  favor 
of  the  person  for  whom  the  purchase  money  was  advanced  as  a  gift,  holding 
that  the  only  trust  which  could  result  in  such  a  case  would  be  one  in  favor  of 
the  person  by  whom  the  purchase  money  was  advanced.3 

Constructive  Trusts.  —  In  the  jurisdictions  so  holding,  however,  if  the  grantee 
was  guilty  of  any  fraud,  actual  or  constructive,  in  taking  the  title  in  his  own 
name,  a  constructive  trust  in  favor  of  the  person  for  whose  benefit  the  pur- 
chase money  was  advanced  may  be  enforced.4 

(c)  Payment  of  Purchase  Money  by  Grantee  as  Loan  —  aa.  In  General.  —  Where  the 
purchase  money  was  in  fact  paid  by  the  grantee,  but  merely  as  a  loan  to  the 
person  seeking  to  enforce  the  resulting  trust,  who  was  liable  to  the  grantee 
for  the  repayment  of  the  money  so  advanced,  and  the  conveyance  was  made 
to  the  grantee  as  security  therefor,  this  is  treated  as  a  constructive  payment 
by  the  plaintiff,  and  is  sufficient  to  create  a  resulting  trust  in  his  favor.5  In 


1.  Advance  by  Third  Person  for  Benefit  of  An- 
other—  Hawaii.  —  JarreU  v.  Manini,  2  Hawaii 
667. 

•  Maine. — Dudley  v.  Bachelder,  53  Me.  403. 

Missouri.  —  Kelly  v.  Johnson,  28  Mo.  249. 

New  York.  —  Siemon  v.  Schurck,  29  N.  Y. 
598,  affirming  33  Barb.  (N.  Y.)  g;  Gilbert  v. 
Gilbert,  2  Abb.  App.  Dec.  (N.  Y.)  256.  See 
also  Getman  v.  Getman,  I  Barb.  Ch.  (N.  Y.) 
499.  Compare  Mason  v.  Libby,  (Supm.  Ct. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  104;  Crowder  v. 
Hopkins,  10  Paige  (N.  Y.)  183. 

North  Carolina.  —  Pegues  v.  Pcgues,  5  Ired. 
Eq.  (40  N.  Car.)  418. 

Pennsylvania.  —  Peiffer  v.  Lytic,  58  Pa.  St. 
386.  Compare  Darlington  v.  Darlington,  (Pa. 
1887)  6  Cent.  Rep.  708. 

West  Virginia.  —  Seiler  v.  Mohn,  37  VV.  Va. 
507. 

See  also  Wright  v.  Gay,  101  111.  233. 

Failure  of  Person  Paying  Consideration  to  Object 
to  Form  of  Conveyance.  —  In  Steagall  v.  Steagall. 
90  Va.  73.  a  father  paid  the  purchase  money 
for  land  as  an  advancement  to  his  daughter. 
The  conveyance,  however,  was  taken  by  the 
husband  of  the  daughter  without  the  knowl- 
edge or  consent  of  the  father.  It  was  held 
that  the  neglect  of  the  father  to  take  sleps  to 
correct  the  form  of  the  conveyance  would  not 
prejudice  the  rights  of  his  daughter,  as  her 
rights  by  way  of  resulting  trust  were  fixed  at 
the  time  of  the  execution  of  the  deed  and  could 
not  be  diverted  by  the  failure  of  her  father  to 
take  positive  action  afterwards. 

2.  Advance  by  Parent  for  Benefit  of  Child.  — 
Voorhces  v.  Blanton,  83  Fed.  Rep.  234;  Lewis 
v.  Montgomery  Mut.  Bldg.,  etc.,  Assoc.,  70 
Ala.  276;  Siemon  v.  Schurck,  29  N.  Y.  598, 
affirming  33  Barb.  (N.  Y.)9;  Gilbert  v.  Gilbert, 
2  Abb.  App.  Dec.  (N.  Y.)  256;  Peiffer  v.  Lytic, 
58  Pa.  St.  386;  Steagall  v.  Steagall,  90  Va.  73. 

3.  Decisions  Holding  Contrary  Doctrine.  —  Lewis 
v.  Stanley,  148  Ind.  351:  Acker  y.  I'riest,  92 
Iowa  010.  Compare  Fausler  v.  Jones,  7  Ind. 
377- 

4.  Constructive  Trusts.  —  Steagall  v.  Steagall, 


90  Va.  73;  Newton  v.  Taylor,  32  Ohio  St.  399. 
See  also  infra,  this  title.  Constructive  Trusts. 

5.  Purchase  Money  Advanced  by  Grantee  as  a 
Loan  to  Third  Person  —  England.  —  O'Hara  v. 
ONeil,  3  Eq.  Cas.  Abr.  745,  par.  9. 

United  States.  —  Rothwell  v.  Dewees,  2 
Black  (U.  S.)  613;  Sanford  v.  Savings,  etc., 
Soc,  80  Fed.  Rep.  54. 

Alabama.  —  Anthe  v.  Heide,  85  Ala.  236; 
Rhea  v.  Tucker,  56  Ala.  450;  Jordan  v.  Gar- 
ner, 101  Ala.  411 ;  Lehman  v.  Lewis,  62  Ala. 
129;  Walker  v.  Elledge,  65  Ala.  51;  Bates  v. 
Kelly,  80  Ala.  142;  Rose  v.  Gibson,  71  Ala.  35. 
Compare  Moseley  v.  Moseley,  86  Ala.  289. 

Arkansas.  —  Cain  v.  Leslie,  15  Ark.  312; 
Lowe  v.  Loomis,  53  Ark.  454. 

California.  —  Watd  v.  Matthews,  73  Cal. 
13;  Thomas  v.  Jameson,  77  Cal.  91;  Hellman 
v.  Messmer,  75  Cal.  166;  Millard  v.  Hathaway, 
27  Cal.  140;  Sandfoss  v.  Jones,  35  Cal.  481; 
Somers  v.  Overhulser,  67  Cal.  237;  Hidden  v. 
Jordan,  21  Cal.  92;  Walton  v.  Karnes,  67  Cal. 
255;  Barroilhet  v.  Anspacher,  68  Cal.  n6. 

Florida.  —  Caruthets  v.  Williams,  21  Fla. 
485;  Waid  v.  Spivey,  IS  Fla.  847. 

Georgia.  —  Scott  v.  Taylor,  64  Ga.  506. 

Illinois.  —  Wallace  v.  Carpenter,  85  III.  590; 
Smith  v.  Sackelt,  10  111.  534;  Harris  v.  Mcln- 
tyre,  118  111.  275;  Klock  v.  Walter,  70  III.  41C; 
Low  v.  Graff,  80  III.  360;  Scott  v.  Beach,  172 
III.  273;  Davis  v.  Hopkins,  15  111.  519;  Reeve 
v.  Slrawn,  14  III.  94;  Towlc  v.  Wadsworth,  147 
111.  80. 

Iowa.  —  Olive  v.  Dougherty,  3  Greene  (Iowa) 
3ft. 

Kansas.  — Tenncy  v.  Simpson,  37  Kan.  353. 
See  also  Lyons  v.  Bodenhamer,  7  Kan.  455. 

Kentucky,  —  Honore  v.  Hulchings,  8  Bush 
(Ky.)  687. 

Main,-.  —  Buck  v.  Pike,  11  Me.  9;  Dudley  v. 
Bachelder,  53  Me.  403. 

Maryland.  —  Keller  v.  Kunkel,  46  Md.  565; 
Drydcn  v.  Hanway,  31  Md.  254,  100  Am. 
Dec.  61. 

Massachusetts.  —  Kendall  v.  Mann,  11  Ailen 
(Mass.)   15;   Davis   v.   Wetherell,    11  Allen 
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such  a  case  the  grantee  merely  holds  the  title  as  an  equitable  mortgagee,  as 
security  for  his  loan,  and  if  he  sells  the  land  he  is  liable  for  the  amount  of 
the  proceeds  received  above  the  amount  of  his  lien.1  So,  also,  though  the 
grantee  cannot  be  compelled  before  the  repayment  of  the  loan  to  convey 
the  legal  title  to  the  person  in  whose  favor  the  trust  results,2  still,  after  its 
repayment  such  conveyance  may  be  compelled.3 

l>l>.  Distinguished  from  Parol  Agreement  to  Hold  in  Trust.  —  The  instance  of  a 
resulting  trust  arising  from  the  payment  by  the  grantee  as  a  loan  is  to  be  care- 
fully distinguished  from  the  case  where  a  person  orally  agrees  to  purchase 
land  for  another  and  reconvey  to  him  on  repayment  of  the  purchase  money, 
which  oral  agreement  is  held  to  be  unenforceable.4    The  criterion  for  deter- 


(Mass.)  19,  note;  Jackson  v.  Stevens,  108  Mass. 
94;  McDonough  v.  O'Niel,  113  Mass.  92. 

Minnesota,  —  Bitzer  v.  Bobo,  39  Minn.  18. 

Mississippi .  —  Robinson  v.  Leflore,  59  Miss. 
148;  Chiles  v.  Gallagher,  67  Miss.  413;  Run- 
nels v.  Jackson,  I  How.  (Miss.)  358;  Evans  v. 
Green,  23  Miss.  294;  Brooks  v.  Kelly,  63  Miss. 
616;  McLemore  v.  Carter,  (Miss.  1890)  7  So. 
ReP-  357;  Hebron  v.  Kelly,  75  Miss.  74. 

Nevada.  —  Frederick  v.  Hass,  5  Nev.  389. 

New  Hampshire.  —  Page  v.  Page,  8  N.  H. 
187;  Hall  v.  Congdon,  56  N.  H.  279. 

New  Jersey.  —  Baldwin  v.  Campfield,  8  N.  J. 
Eq.  891;  Howell  v.  Howell,  15  N.  J.  Eq. 
75- 

New  York.  —  Boyd  v.  M'Lean,  I  Johns.  Ch. 
(N.  Y.)  582;  Lounsbury  v.  Purdy,  16  Barb.  (N. 
Y.)  380;  McBurney  v.  Wellman,  42  Barb.  (N. 
Y.)  402;  Getman  v.  Getman,  I  Barb.  Ch. 
(N.  Y.)  499;  Sandford  v.  Norris,  4  Abb.  App. 
Dec.  (N.  Y.)  144;  Abbey  v.  Taber,  58  Hun  (N. 
Y.)  602,  11  N.  V.  Supp.  548;  Tomlinson  v. 
Miller,  (Buffalo  Super.  Ct.  Gen.  T.)  7  Abb.  Pr. 
N.  S.  (N.  Y.)  364. 

North  Carolina.  —  Dempsey  v.  Rhodes,  93 
N.  Car.  120. 

Pennsylvania.  —  Ackley  v.  Ackley,  (Pa. 
1885)  1  Cent.  Rep.  405;  Howe  v.  Bates,  21  Pa. 
Co.  Ct.  570. 

Tennessee.  —  Sullivan  v.  Sullivan,  86  Tenn. 
376;  Moffatt  v.  Buchanan,  11  Humph.  (Tenn.) 
369,  54  Am.  Dec.  41. 

West  Virginia.  —  Seiler  v.  Mohn,  37  W.  Va. 
507. 

Wisconsin.  —  Rogan  v.  Walker,  1  Wis.  527. 

In  Texas  it  has  been  held  that  where  the  pur- 
chase money  is  advanced  by  the  grantee  as  a 
loan  and  he  takes  the  title  under  a  parol  agree- 
ment to  reconvey  upon  being  reimbursed,  such 
a  trust  is  not  a  resulting  trust,  but  a  parol 
trust.  Gardner  v.  Rundell,  70  Tex.  453.  See 
also  Bailey  v.  Harris,  19  Tex.  108;  Clilus  v. 
Langford,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
325;  Dupree  v.  Estelle,  (Tex.  1888)  10  S.  W. 
Rep.  93.  Ia  this  state  parol  trusts  are  not 
within  the  statute  of  frauds,  and  such  a  parol 
agreement  is  enforceable  as  a  parol  trust. 

Grantee  Surety  on  Note  by  Which  Funds  Were 
Raised. —  The  plaintiff,  in  order  to  raise  the 
purchase  money  for  land,  induced  A  to  be- 
come his  surety  on  a  note  which  was  accepted 
by  a  bank,  and  the  money  was  furnished  by  it 
and  paid  to  the  grantor.  The  conveyance, 
however,  was  made  to  A  as  security  for  his 
indorsement.  It  was  held  that  though  the 
money  paid  was  raised  on  the  credit  of  both 
the  plaintiff  and  A,  still  it  was  the  money  of 
the  plaintiff,  and  therefore  a  resulting  trust 
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arose  in  his  favor.  Bratton  v.  Rogers,  62 
Miss.  281. 

Subsequent  Payment  by  Person  Whose  Credit  Is 
Loaned.  —  And  where  the  grantee  loans  his 
credit,  the  fact  that  he  subsequently  pays  part 
of  the  purchase  money  will  not  prevent  the 
trust  resulting  to  the  extent  of  the  entire  estate 
subject  to  a  charge  in  favor  of  the  grantee  for 
the  money  paid  by  him.  Shroser  v.  Isaacs,  28 
N.  J.  Eq.  320. 

Ratification  of  Advance  by  Agent.  —  If  an  agent 
advances  his  uwn  money  or  property  for  the 
benefit  of  his  principal,  and  the  principal  rati- 
fies such  advance,  the  transaction  becomes  a 
loan  dating  from  the  time  of  the  advance,  and 
the  principal  is  entitled  to  the  advantage  of  the 
advance  the  same  as  if  it  had  been  his  own 
money  or  property.  Frederick  v.  Hass,  5 
Nev.  389. 

1.  Sale  by  Grantee  at  a  Profit.  —  Wallace  v. 
Carpenter,  85  111.  590;  Honore  v.  Hutchings, 
8  Bush  (Ky.)  691;  Jackson  v.  Stevens,  108 
Mass.  94. 

2.  Necessity  for  Repayment  of  Money  Advanced. 

—  Dryden  v.  Hanway,  31  Md.  254,  100  Am. 
Dec.  61. 

Tender  of  Purchase  Money  Advanced  Dispensed 
With.  —  Where  the  person  by  whom  the  pur- 
chase money  was  advanced  as  a  loan,  and  in 
whose  name  the  title  was  taken,  openly  repu- 
diates the  right  of  the  person  for  whom  the 
loan  was  made  to  have  a  conveyance  on  repay- 
ment thereof,  and  declares  his  intention  not 
to  reconvey  in  any  event,  an  actual  tender  by 
the  latter  is  not  required  to  enable  him  to  sue 
to  compel  a  conveyance.  Scott  v.  Beach,  172 
111  273.    See  the  title  Tender. 

3.  Reconveyance  Compelled  on  Repayment  of 
Money  Advanced.  —  Lehman  v.  Lewis,  62  Ala. 
129;  Ward  v.  Matthews,  73  Cal.  13;  Reeve  v. 
Strawn,  14  111.  94. 

4.  Parol  Agreement  to  Reconvey  on  Repayment 
of  Purchase  Money  Advanced — Alabama.  —  Jor- 
dan v.  Garner,  101  Ala.  411;  Moseley  v.  Mose- 
ley,  86  Ala.  289;  Anthe  v.  Heide,  85  Ala.  236. 

Illinois.  —  Reeve  v.  Strawn,  14  111.  94;  Fur- 
ber  v.  Page,  143  111.  622;  Morton  v.  Nelson, 
145  111.  586. 

Iowa. —  Burden  v.  Sheridan,  36  Iowa  125, 
14  Am.  Rep.  505;  Olive  v.  Dougherty,  3 
Greene  (Iowa)  371. 

Kentucky.  —  Com.  v.  Maysville,  etc.,  R.  Co., 
(Ky.  1893)  21  S.  W.  Rep.  342. 

Massachusetts.  —  Jackson  v.  Stevens,  108 
Mass.  94;  Barnard  v.  Jewett,  97  Mass.  87. 

Mississippi.  —  Miazza  v.  Yerger,  53  Miss.  135. 

Pennsylvania.  —  Marshall    v.    Keller,  (Pa.. 
1888)  14  Atl.  Rep.  362. 
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mining  to  which  class  a  case  in  suit  belongs  is  the  fact  whether  the  grantee 
has  or  had  any  enforceable  claim  against  the  person  seeking  to  enforce  the 
resulting  trust  for  the  repayment  of  the  money  advanced;  that  is,  whether 
the  advance  was  or  was  not  as  a  loan.1 

cc  Effect  of  Agreement  of  Grantee  to  Purchase.  —  The  mere  fact  that  the 
grantee  had  orally  agreed  to  purchase  for  the  person  seeking  to  enforce  the 
resulting  trust  will  not  convert  a  payment  of  his  own  money  into  a  loan  to 
the  latter  and  thus  indi-ectly  create  a  resulting  trust  from  the  mere  existence 
of  such  agreement.2 

dd.  Evidence  of  Loan  —  Sufficiency.  —  Where  the  grantee  denies  that  he  advanced 
the  purchase  money  as  a  loan,  the  evidence  introduced  by  the  person  seeking 
to  enforce  the  trust  to  prove  the  loan  must  be  clear  and  satisfactory.3 

Parol  Evidence.  —  Trusts  resulting  from  the  payment  of  the  purchase  money 
being  expressly  exempted  from  the  operation  of  the  statute  of  frauds,  the  fact 
that  the  payment  by  the  grantee  was  as  and  for  a  loan  to  the  person  seeking 
to  enforce  the  trust  may  be  shown  by  parol.4 

(d)  Purchase  Money  Advanced  by  Third  Person  as  Loan  —  aa.  In  General.  —  The  rule 
is  well  settled  that  where  one  person  lends  money  to  another  to  be  used  by 
the  borrower  in  the  purchase  of  land,  no  resulting  trust  arises  in  favor  of  the 
lender  in  the  land  purchased  by  the  borrower,  title  to  which  is  taken  in  the 
latter's  name.5    And  this  has  been  held  true  though  at  the  time  of  the  loan  it 


1.  Trust  Dependent  on  Whether  Advancement 
"Was  as  Loan.  —  Bates  v.  Kelly,  80  Ala.  142; 
Jordan  v.  Garner,  101  Ala.  411;  Lehman  v. 
Lewis,  62  Ala.  129;  Reeve  v.  Si  rawn,  14  111.  94. 

2.  Effect  of  Agreement  to  Purchase  as  Convert- 
ing Payment  into  Loan.  —  Bourke  v.  Callanan, 
160  Mass.  195. 

3.  Sufficiency  of  Evidence  to  Show  Advance  to 
Have  Been  a  Loan  —  Alabama.  — Jordan  v.  Gar- 
ner, 101  Ala.  41 1. 

California.  —  Roberts  v.  Ware,  40  Cal.  634; 
Millard  v.  Hathaway,  27  Cal.  119. 

Illinois.  —  Low  v.  Graff,  80  111.  360;  Holmes 
v.  Holmes,  44  111.  168;  Scott  v.  Beach,  172  111. 
273;  Wilson  v.  McDowell,  78  111.  514:  Lantry 
v.  Lantry,  51  111.  458;  Jacksonville  Nat.  Bank 
v.  Beesley,  159  III.  120;  Towle  v.  Wadsvvorth, 
147  111.  80;  Reeve  v.  Strawn,  14  111.  94. 

Kentucky.  —  Cummins  v.  Shawhan,  (Ky. 
1893)  23  S.  W.  Rep.  669. 

Maryland.  —  McRae  v.  McRae,  78  Md.  270. 

Massachusetts.  —  Kendall  v.  Mann,  11  Allen 
(Mass.)  15;  Fickett  v.  Durham,  109  Mass.  419. 

Michigan.  —  Raub  v.  Smith,  61  Mich.  543,  1 
Am.  St.  Rep.  619;  Wetmore  v.  Neuberger,  44 
Mich.  362. 

Mississippi.  —  Chiles  v.  Gallagher,  67  Miss. 
413. 

New  //ampshire.  —  Page  v.  Page,  8  N.  H. 
187. 

New  Jersey.  —  Howell  v.  Howell,  15  N.J. 
Eq.  75. 

New  York.  —  Levy  v.  Brush,  45  N.  Y.  589; 
Geiman  v.  Geiman,  1  Barb.  Ch.  (N.  Y.)  499; 
Boyd  v.  M'Lean.  1  Johns.  Ch.  CS.  V.)  582. 

4.  Parol  Proof  Admissible  to  Show  Loan  —  Mc- 
Donough  7..  O'Niel,  113  Mass.  92;  Kendall  v. 
Mann,  11  Allen  (Mass.)  15.  Sec  also  the  cases 
cited  supra  to  the  general  proposition  that  a 
resulting  trust  arises  by  a  payment  by  the 
grantee  by  way  of  a  loan  to  the  person  seek- 
ing to  enforce  the  resulting  trust.  And  sec 
the  title  STATUTE  of  Frauds. 

6.  Purchaso  Money  Advanced  as  Loan  to  Orantco 


—  Alabama. — Smith  v.  Garth,  32  Ala.  368; 
Chapman  v.  Abrahams,  61  Ala.  108;  Whaley 
v.  Whaley,  71  Ala.  159;  Lehman  v.  Lewis,  62 
Ala.  129;  Robison  v.  Robison,  44  Ala.  227. 

Arkansas.  —  Camden  v.  Bennett,  64  Ark.  155. 

California.  —  Tripp  v.  Duane,  74  Cal.  85; 
McCue  v.  Gallagher,  23  Cal.  51;  O'Connor  v. 
Irvine,  74  Cal.  435;  Millard  v.  Hathaway,  27 
Cal.  119. 

Delaware.  —  Harvey  v.  Pennypacker,  4  Del. 
Ch.  445. 

Georgia.  —  Davis  v.  Davis,  88  Ga.  191. 

Illinois.  —  Loom  is  v.  Loom  is,  28  111.  454; 
Stewart  v.  Fellows,  128  III.  480;  Reed  v.  Reed, 
135  111.  482.  Compare  Fames  v.  Hardin,  in 
111.  634. 

Indiana.  —  Resor  v.  Resor,  9  Ind.  347;  Jeni- 
son  v.  Graves,  2  Blackf.  (Ind.)  440. 

Iowa.  —  Key  v.  Isett,  I  Morr.  (Iowa)  388. 

Maryland.  —  Walsh  v.  McBride,  72  Md.  45; 
Six  v.  Shaner,  26  Md.  415. 

Mississippi .  —  Gibson  v.  Foote,  40  Miss.  788; 
Hitt  "'.  Applewhite,  (Miss.  1S96)  20  So.  Rep. 
161 ;  Chiles  v.  Gallagher,  67  Miss.  413. 

Missouri.  —  Shaw  v.  Shaw,  86  Mo.  594. 

New  Jersey.  —  Wheeler  v.  Kirtland,  23  N.  J. 
Eq.  13,  24  N.  J.  Eq.  552. 

Ohio. — Turpie  v.  Lowe,  2  Ohio  Cir.  Dec. 
729,  4  Ohio  Cir.  Ct.  599. 

Pennsylvania.  —  Moycr's  Appeal,  (Pa.  iSSS) 
14  All.  Rep.  253;  Thompson  v.  Thompson,  82 
Pa.  St.  378. 

Tennessee.  —  Rogers  v.  Simpson,  10  Heisk, 
(Tcnn.)  65S;  Durant  v.  Davis,  10  Ilcisk. 
(Tenn.)  522;  Morrcll  v.  Cawood,  8  Baxt. 
(Tenn.)  176;  Gray  v.  Baird,  4  Lea  (Tenn.)  212; 
Loftis  ?'.  Loflis,  94  Tenn.  232.  Sec  also  Smith 
v.  Neilson,  13  Lea  (Tcnn.)  461. 

Texas.  —  Torrcy  v.  Cameron,  73  Tex.  583; 
Levy  "'.  Williams,  (Tex.  Civ.  App.  1S99)  no  S. 
W.  Rep.  528,  49  S.  W.  Rep.  930;  Boc'hl  v. 
Wadgymar,  54  Tex.  589. 

Utah,  —  Chambers  v.  Emery,  13  Utah  374. 

Virginia,  —  McDevitt  v.  Frantz,  85  Ya.  922. 
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was  agreed  between  the  borrower  and  the  lender  that  the  interest  in  the  land 
to  be  purchased  by  the  borrower  should  vest  in  the  lender,  to  the  extent  of 
his  loan. 1 

bb.  Effect  of  Agreement  for  Share  in  Profits  on  Resale.  —  The  fact  that  at  the 
time  of  the  loan  it  was  agreed  between  the  borrower  and  the  lender  that  the 
lender  should  receive  a  share  of  any  profits  derived  by  the  borrower  from 
the  investment  will  not  have  the  effect  of  creating  a  resulting  trust  in  favor  of 
the  lender.2 

cc.  Burden  of  Proving  Loan.  —  Where  it  is  shown  that  the  purchase  money 
was  paid  by  the  person  seeking  to  enforce  the  resulting  trust,  and  the  grantee 
claims  that  such  payment  was  made  as  a  loan  to  him,  the  burden  is  upon  the 
grantee  to  prove  that  fact.3 

dd.  Right  to  Lien  for  Purchase  Money  Advanced.  ■ — ■  It  has  been  held  that  the 
person  advancing  the  purchase  money  to  the  grantee  as  a  loan  does  not  acquire 
thereby  even  any  lien  on  the  property  purchased  for  the  money  so  advanced ;  4 
and  this  has  been  held  true  though  there  was  an  express  verbal  agreement 
that  he  should  have  a  lien  therefor.5  Thus,  in  those  jurisdictions  in  which 
the  courts  refuse  to  recognize  the  validity  of  equitable  mortgages  by  deposit 
of  the  title  deeds,6  the  person  advancing  the  purchase  money  would  not  have 
a  lien  therefor  though  the  title  deed  was  deposited  with  him  as  security  for 
his  loan.7 

(e)  Part  Payment  of  Consideration  —  aa.  General  Rule.  —  The  general  rule  is  well 
settled  that  where  two  or  more  persons  together  advance  the  purchase  money 
for  land,  and  the  land  is  conveyed  to  one  of  them  or  to  a  third  person,  a  trust 
results  in  favor  of  the  persons  advancing  the  purchase  money  with  respect  to 


Washington.  —  Reese  v.  Murnan,  5  Wash. 
373- 

West  Virginia.  —  Berry  v.  Wiedman,  40  W. 
Va.  36,  52  Am.  St.  Rep.  866. 

See  also  Kinter  v.  Pickard,  67  Mich.  125; 
Eaton  v.  George,  42  N.  H.  375.  Compare  War- 
ner v.  Morse,  149  Mass.  400. 

Loan  of  Credit.  —  The  rule  applies  where  the 
loan  is  of  the  credit  of  the  person  seeking  to 
enforce  the  resulting  trust.  Thus,  where  the 
grantee  is  a  minor  and  his  brother  gives  his 
note  in  payment  of  the  purchase  money,  a  re- 
sulting trust  does  not  arise  in  favor  of  the  lat- 
ter where  it  appears  that  the  grantee  paid  to 
him  a  valuable  consideration  for  executing  the 
note.  Watkins  v.  Atwell,  (Tex.  Civ.  App. 
1808)  45  S.  W.  Rep.  404. 

1.  Rogers  v.  Simpson,  10  Heisk.  (Tenn.)  655. 

2.  Agreement  for  Share  in  Profits  of  Investment. 
—  Smith  v.  Garth,  32  Ala.  368. 

3.  Burden  of  Proving  Loan.  —  Camden  v.  Ben- 
nett, 64  Ark.  155;  Shaw  v.  Shaw,  86  Mo.  594. 
See  Chambers  v.  Emery,  13  Utah  374,  for  a 
case  where  the  evidence  was  held  not  to  show 
a  resulting  trust. 

Parol  Evidence  to  Vary  Written  Contract  under 
Which  Money  Was  Advanced.  —  Where  the 
money  was  advanced  by  the  persons  seeking 
to  enforce  the  resulting  trust  under  a  written 
contracl  which  showed  that  it  was  not  ad- 
vanced as  a  loan  to  the  defendant,  it  was  held 
that  parol  evidence  was  not  admissible  to  show 
that  the  money  was  intended  as  a  loan.  Bar- 
nard v.  Havvks,  in  N.  Car.  333.  See  the  tiile 
Parol  Evidence. 

4.  No  Lien  for  Purchase  Money  Loaned  — 
Georgia.  —  Davis  v.  Davis,  88  Ga.  191, 

Illinois.  —  Stagg  v.  Small,  4  111.  App.  192. 
Indiana.  —  Brown  v.  Budd,  2  Ind.  442. 


Iowa.  —  Gilman  v.  Dingeman,  49  Iowa  308. 
See  Stucker  v.  Yoder,  33  Iowa  177. 

Maryland.  —  Walsh  v.  McBride,  72  Md.  45. 

New  York.  —  Marquat  v.  Marquat,  (Supm. 
Ct.  Gen.  T.)  7  How.  Pr.  (N.  Y.)  417- 

'Ohio.  —  Stansell  v.  Roberts,  13  Ohio  148,  42 
Am.  Dec.  193. 

Tennessee.  —  Durant  v.  Davis,  10  Heisk. 
(Tenn.)  522;  Gray  v.  Baird,  4  Lea  (Tenn.)  212; 
Rogers  v.  Simpson,  10  Heisk.  (Tenn.)  658; 
Smith  v.  Neilson,  13  Lea  (Tenn.)  461. 

See  also  Hitt  v.  Applewhite,  (Miss.  1896)  20 
So.  Rep.  161.  Compare  Carey  v.  Boyle,  53 
Wis.  574. 

Overpayment  by  One  of  Joint  Purchasers.  —  The 

rule  applies  equally  where  one  of  the  jointpur- 
chasers  pays  the  whole  purchase  money  and 
the  estate  is  conveyed  to  both.  The  one  so 
paying  has  no  lien  for  the  amount  of  his  over- 
payment. Brown  v.  Budd,  2  Ind.  442;  Walsh 
v.  McBride,  72  Md.  45.  See,  however,  Mor- 
rell  v.  Cawood,  8  Baxt.  (Tenn.)  176. 

Loan  to  Husband  Used  in  Paying  for  Conveyance 
to  Wife.  —  Where  money  was  loaned  to  a  hus- 
band for  the  purpose  of  paying  part  of  the 
consideration  of  propertv  con  veyed  to  his  wife, 
it  was  held  that  the  lender  could  not  make  the 
land  liable  in  her  hands  for  the  debt.  Thomp- 
son v.  Thompson,  82  Pa.  St.  378. 

5.  Agreement  for  Lien.  —  Chapman  v.  Abra- 
hams, 61  Ala.  io8;  Davis  v.  Davis,  SS  Ga. 
191;  Gray  v.  Baird,  4  Lea  (Tenn.)  212;  Rogers 
v.  Simpson,  10  Heisk.  (Tenn.)  658;  Durant  v. 
Davis,  10  Heisk.  (Tenn.)  522;  Loftis  v.  Loftis. 
94  Tenn.  232. 

6.  See  the  title  Equitable  Mortgages,  vol. 


11,  p.  132. 

7.  Deposit  of  Title  Deed. 
Ga.  191. 
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a  share  of  the  land  proportionate  to  the  share  of  the  purchase  money  advanced 
by  each.1    And  where  there  is  an  agreement  between  the  purchasers  that  each 


1.  Part  Payment  of  Consideration — Resulting 
Trust  Pro  Tanto — England. — Wray  v.  Steele, 
2  Ves.  &  B.  388;  Harrison  v.  Barton,  7  Jur. 
N.  S.  19.  Compare  Crop  v.  Norton,  9  Mod. 
233,  explained  in  Currence  v.  Ward,  43  W.  Va. 
367. 

United  Stales.  —  Obermiller  v.  W  ylie,  36 
Fed.  Rep.  641;  Powell  v.  Monson,  etc.,  Mfg. 
Co.,  3  Mason  (U.  S.)  347.  Compare  Ducie  *. 
Ford,  138  U.  S.  587. 

Alabama.  —  Larkins  v.  Rhodes,  5  Port. 
(Ala.)  196;  Shelby  v.  Tardy,  84  Ala.  327;  Bibb 
v.  Hunter,  79  Ala.  351;  Rhea  v.  Tucker,  56 
Ala.  450;  Beadle  v.  Seat,  102  Ala.  532;  Anthe 
v.  Heide.  85  Ala.  236;  Lewis  v.  Montgomery 
Mut.  Bldg.  Assoc.,  70  Ala.  276. 

Arkansas.  —  Russell  v.  Marchbanks,  (Ark. 
1887)  4  S.  W.  Rep.  200;  Kline  v.  Ragland,  47 
Ark.  in;  Camden  v.  Bennett,  64  Ark.  155; 
Watson  v.  Murray,  54  Ark.  499. 

California.  —  Somers  v.  Overhulser,  67  Cal. 
237;  Dikeman  v.  Norrie,  36  Cal.  94;  Case  v. 
Codding,  38  Cal.  191;  McCreary  v.  Casey,  50 
Cal.  349;  Hidden  v.  Jordan,  21  Cal.  99;  Os- 
borne v.  Endicott,  6  Cal.  149,65  Am.  Dec.  498; 
Murphy  if.  Clayton,  113  Cal.  153;  Woodside  v. 
Hewel,  109  Cal.  484;  Robarts  v.  Haley,  65  Cal. 
397;  Davis  v.  Baugh,  59  Cal.  573. 

Colorado.  —  Lipscomb  v.  Nichols,  6  Colo.  290. 

Connecticut.  —  Barrows  v.  Bohan,  41  Conn. 
278;  Booth's  Appeal,  35  Conn.  168. 

Georgia.  —  Crawford  v.  Manson,  82  Ga.  118; 
Brooks  v.  Fowler,  82  Ga.  329. 

Idaho.  —  Nasholds  v.  McDonell,  (Idaho  1898) 
55  Pac.  Rep.  894. 

Illinois.  —  Springer  v.  Springer,  114  111.  550; 
Smith  v.  Smith,  85  111.  189;  McNamara  v. 
Garrity,  106  111.  384;  Donlin  v.  Bradley,  119 
III.  412;  Reed  v.  Reed.  135  111.  482;  Kelly  v. 
Kelly,  126  111.  550;  Gregory  v.  Gover,  ig  111. 
60S;  Strong  v.  Messinger,  148  111.  431;  Towle 
v.  Wadsworth,  147  III.  80;  Latham  v.  Hender- 
son, 47  111.  185;  Stephenson  v.  McClintock,  141 
111.  604;  Cramer  v.  Hoose,  93  111.  503;  Bruce 
v.  Roney,  18  III.  67;  Van  Buskirk  v.  Van  Bus- 
kirk,  148  111.  9;  Smith  v.  Wright,  49  111.  403; 
Harris  v.  Mclntyre,  118  111.  275. 

Indiana.  —  Hill  v.  Pollard,  132  Ind.  588; 
Brown  v.  Benight,  3  Blackf.  (Ind.)  39,  23  Am. 
Dec.  373;  McDonald  v.  McDonald,  24  Ind.  68. 

Iowa.  —  Brooks  v.  Ellis,  3  Greene  (Iowa) 
527;  Hines  v.  Light,  83  Iowa  737;  Culp  v. 
Price,  107  Iowa  133.  Compare  Jones  v. 
Storms,  90  Iowa  369. 

Kansas.  —  Rayl  v.  Rayl.  58  Kan.  585. 

Kentucky.  —  Pierce  v.  Pierce,  7  B.  Mon. 
(Ky.)  433;  Webb  v.  Foley,  (Ky.  1899)49  S.  W. 
Rep.  40;  Honore  v.  Hutchings,  8  Bush  (Ky.) 
687;  Stephenson  v.  Stephenson,  3  Bibb  (Ky.) 
15;  Owings  v.  M'Clain,  I  A.  K.  Marsh. 
(Ky.)  231;  Letcher  v.  Letcher,  4  J.  J.  Marsh. 
(Ky.)  590;  Brothers  v.  Porter,  6  B.  Mon.  (Ky). 
106;  Nickels  v.  Clay,  14  Kv.  L.  Rep.  925. 

Maine.  —  Buck  v.  Swazcy,  35  Me.  41,  56  Am. 
Dec.  681;  Dudley  v.  Bachcldcr,  53  Me.  403; 
Kellcy  7/.  Jcnncss,  50  Mc.  455,  79  Am.  Dec. 
623;  Lawry  v.  Spaulding,  73  Me.  31. 

Maryland.  —  Purdy  v.  Purely,  3  Md.  Ch. 
547;  Cecil  Bank  v.  Snivcly,  23  Md.  253. 


Massachusetts.  —  Livermore  v.  Aldrich,  5 
Cush.  (Mass.)  431;  Moore  v.  Stinson,  144 
Mass.  594.  Compare  Bourke  v.  Callanan,  160 
Mass.  195. 

Minnesota.  —  Irvine  v.  Marshall,  7  Minn. 
286. 

Mississippi. — Thomas  v.  Thomas,  62  Miss. 
531;  Barton  v.  Magruder,  69  Miss.  462;  Mc- 
Carroll  v.  Alexander,  48  Miss.  128;  Capers  v. 
McCaa,  41  Miss.  479;  Harvey  v.  Led  better,  48 
Miss.  95. 

Missouri.  —  Cloud  v.  Ivie,  28  Mo.  579; 
Baumgartner  v.  Guessfeid,  38  Mo.  36. 

Nebraska.  —  Bear  v.  Koenigstein,  16  Neb.  65. 
Nevada.  —  Frederick  v.  Hass,  5  Nev.  389; 
Boskowitz  v.  Davis,  12  Nev.  449. 

New  Hampshire.  —  Pembroke  v.  Allenstown, 
21  N.  H.  107;  Dow  v.  Jewell,  18  N.  H.  340,  45 
Am.  Dec.  371;  Tebbettsz/.  Tilton,  31  N.  H.  273; 
Hall  v.  Young,  37  N.  H.  134. 

New  Jersey.  —  Howell  v.  Howell,  15  N.  J. 
Eq.  75;  Cutler  v.  Tuttle,  19  N.  J.  Eq.  549; 
Collins  v.  Corson,  (N.  J.  1894)  30  Atl.  Rep. 
862;  Fay  v.  Fay,  50  N.  J.  Eq.  260;  Warren  v. 
Tynan,  54  N.  J.  Eq.  402. 

New  York.  —  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  405;  Ross  v.  Hegeman,  2  Edw.  (N.  Y.) 
373;  Jackson  v.  Moore,  6  Cow.  (N.  Y.)  706; 
Union  College  v.  Wheeler,  59  Barb.  (N.  Y.) 
585;  Quackenbush  v.  Leonard,  9  Paige  (N.  Y.) 
334;  Freeman  v.  Kelly,  Hoffm.  (N.  Y.)  90; 
Lormore  v.  Campbell,  60  Barb.  (N.  Y.)  62. 
Compare  Schierloh  v.  Schierloh,  72  Hun  (N. 
Y.)  150,  148  N.  Y.  103:  Jackson  v.  Bateman,  2 
Wend.  (N.  Y.)  570;  Garfield  v.  Hatmaker,  15 
N.  Y.  477;  Lounsbury  v.  Purdy,  18  N.  Y. 
515- 

North  Carolina.  —  Keaton  v.  Cobb,  1  Dev. 
Eq.  (16  N.  Car.)  443,  18  Am.  Dec.  595. 

Ohio.  —  Melvin  v.  Melvin,  Wright  (Ohio) 
508;  McGovern  v.  Knox,  21  Ohio  St.  547,  8 
Am.  Rep.  80. 

Oregon.  —  Puckett  v.  Benjamin,  21  Oregon 
370;  Barger  v.  Barger,  30  Oregon  268. 

Pennsylvania.  —  Zimmerman  v.  Barber,  176 
Pa.  St.  1;  Ackley  v.  Ackley,  (Pa.  1885)  1  Cent. 
Rep.  405;  Morey  v.  Herrick,  18  Pa.  St.  129; 
Slaymaker  v.  St.  John,  5  Watts  (Pa.)  27;  Jack- 
man  v.  Ringland,  4  W.  &  S.  (Pa.)  149;  Wal- 
lace v.  Dufneld,  2  S.  &  R.  (Pa.)  521,  7  Am. 
Dec.  660;  Speer  v.  Burns,  173  Pa.  St.  77; 
Coder  v.  Huling,  27  Pa.  St.  84;  Hayes's  Ap- 
peal, 123  Pa.  Si.  110;  Lally  v.  Moran.  4  Lack. 
Leg.  N.  (Pa.)  279;  Nixon's  Appeal,  63  Pa.  St. 
279;  Harrold  v.  Lane.  53  Pa.  St.  268;  Crouse 
v.  Crouse,  7  Kulp  (Pa.)  363;  German  v.  Gab- 
bald,  3  Binn.  (Pa.)  302,  5  Am.  Dec.  372;  Chad- 
wick  v.  Felt,  35  Pa.  St.  305;  Biglcy  v.  Jones, 
1  [4  Pa.  St.  510;  Stewart  v.  Brown,  2  S.  &  R. 
(Pa.)  461;  Lloyd  v.  Carter,  17  Pa.  St.  216; 
Beck  v.  Graybill,  28  Pa.  St.  66;  Gregory  v. 
Setter,  1  Dall.  (Pa.)  193. 

Rhode  Island.  —  Aborn  v.  Scarlcs,  18  R.  I. 
357,  citing  10  Am.  and  Eng.  Encyc.  of  Law 
(1st  cd.)  4,  5,  9,  11. 

South  Carolina.  —  Brown  v.  Cave,  23  S.  Car. 
257;  McGcc  v.  Wells,  52  S.  Car.  472. 

Tennessee.  —  Perkins  v.   Chcairs,   2  Baxt. 
(Tenn.)  194;  Shoemaker  v.  Smith,  11  Humph. 
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shall  be  entitled  to  a  specific  interest  in  the  property,  a  trust  results  to  each 
to  the  extent  of  such  interest; 1  but  of  course  in  the  absence  of  an  agreement 
as  to  their  respective  shares  the  trust  cannot  result  beyond  the  proportionate 
amount  of  the  payments.* 

in  Michigan  it  was  held,  before  resulting  trusts  arising  from  the  payment  of 
the  purchase  money  were  abolished  by  statute,  that  the  payment  of  a  part  or 
anything  less  than  the  whole  of  the  purchase  money  would  not  raise  a  resulting 
trust.3 

bb.  Grantees  in  Deed  Contributing  Unequally  towards  Purchase  Money-  —  Where 
Jand  is  conveyed  by  one  deed  to  two  or  more  persons  who  contribute  to  the 
purchase  money  in  unequal  amounts,  their  shares  in  the  property  will,  in  the 
absence  of  an  agreement  to  the  contrary,  be  in  proportion  to  their  respective 
contributions.4 

cc.  Payment  Must  Be  of  Part  of  Purchase  Money.  —  As  in  case  of  a  trust  result- 
ing from  the  payment  of  the  entire  consideration,  there  must  of  course  be  a 
payment  of  a  part  of  the  actual  purchase  money,5  and  the  payment  must  be 
made  at  the  time  of  the  conveyance.6  The  latter  requirement  is,  however,  as 
in  case  of  the  payment  of  the  entire  consideration,  sufficiently  complied  with 
by  the  person  seeking  to  enforce  a  resulting  trust  pro  tanto  securing  to  the 
grantor  the  payment  of  his  part  of  the  consideration.7 


(Tenn.)  81 ;  Miller  v.  Birdsong,  7  Baxt.  (Tenn.) 

•531. 

Texas.  —  Caldwell  v.  Bryan,  (Tex.  Civ. 
App.  1898)49  S.  W.  Rep.  240;  Roach  v.  Crume, 
(Tex.  Civ.  App.  1897)41  S.  W.  Rep.  86;  Barnett 
v.  Vincent,  69  Tex.  685,  5  Am.  St.  Rep.  98;  Black 
v.  Caviness,  2  Tex.  Civ.  App.  118;  Neill  v. 
Keese,  13  Tex.  187;  Baylor  v.  Hopf,  81  Tex. 
637;  Parker  v.  Coop,  60  Tex.  ill.  Compare 
Gardner  v.  Rundell,  70  Tex.  453. 

j     Utah.  —  Rogers  v.  Donnellan,  11  Utah  108; 

;  Chambers  v.  Emery,  13  Utah  374. 

j     Vermont.  —  Pinney  v.  Fellows,  15  Vt.  525; 

'  Clark  v.  Clark,  43  Vl.  685. 

Virginia. — Smith  v.  Profitt,  82  Va.  832; 
Cox  v.  Cox,  95  Va.  173;  Brown  v.  Brown,  77 
Va.  619;  Kane  v.  O'Conners,  78  Va.  76;  Sin- 
clair v.  Sinclair,  79  Va.  40;  McCully  v.  Mc- 
Cullv,  78  Va.  159. 

Washington.  —  Reese  v.  Murnan,  5  Wash. 
373;  Guthrie  v.  Tullock,  5  Wash.  283;  Bowen 
v.  Hughes,  5  Wash.  44.2. 

West  Virginia.  —  Currence  v.  Ward,  43  W. 
Va.  367;  Smith  v.  Patton,  12  W.  Va.  541; 
Sailer  v.  Mohn,  37  W.  Va.  507;  Shaffer  v. 
Fetty,  30  W.  Va.  248;  Weinrich  v.  Wolf,  24  W. 
Va  299;  Murry  v.  Sell,  23  W.  Va.  475;  Heis- 
kell  v.  Powell,  23  W.  Va.  717. 

Wisconsin.  —  Sheldon  v.  Sheldon,  3  Wis.  699; 
Campbell  v.  Campbell,  70  Wis.  311.  Compare 
Orton  v.  Knab,  3  Wis.  576. 

Leading   Case.  —  In    the   case   of   Wray  v. 

.Steele,  2  Ves.  &  B.  388,  the  rule  that  a  part 

.  payment  of  the  purchase  money  by  another 
than  the  grantee  may  raise  a  resulting  trust 
pro  tanto  was  first  announced.  In  this  case 
the  prior  case  of  Crop  v.  Norton,  9  Mod.  233, 
which  contains  seeming  dicta  of  Lord  Hard- 
wicke  10  the  contrary,  is  explained. 

Resulting  Trust  After  Termination  of  Life 
Estate.  —  In  Booth's  Appeal,  35  Conn.  168, 
children  contributed  money  towards  the  pur 
chase  of  land  for  the  use  of  their  mother  for 
life,  and  the  title  to  the  land  was  laken  in  the 
name  of  one  of  them.    It  was  held  that  a  trust 


resulted  to  the  other  children,  in  proportion  to 
the  amount  of  the  consideration  paid  by  each, 
in  the  remainder  after  the  termination  of  the 
life  estate  in  the  mother. 

Effect  of  Consent  of  Plaintiff  to  Form  of  Convey- 
ance. ■ — ■  A  trust  will  result  pro  tanto  in  favor  of 
a  person  paying  one-half  of  the  consideration, 
though  the  conveyance  is  made  to  the  person 
paying  the  other  half  of  the  consideration, 
with  the  knowledge  and  consent  of  the  former. 
Murphy  v.  Clayton,  113  Cal.  153. 

Rebutting  Presumption  of  Trust.  —  The  pre- 
sumption  of  a  resulting  trust  arising  from  the 
payment  of  a  part  of  the  consideration  is  re- 
buttable, as  in  case  of  the  payment  of  the 
entire  consideration,  by  showing  an  intention 
on  the  part  of  the  parties  that  the  grantee 
should  take  the  entire  beneficial  interest. 
Brown  v.  Benight,  3  Blackf.  (Ind.)  39,  23  Am. 
Dec.  373.  See  also  supra,  this  section,  subdiv. 
3.  /'.  Rebutting  Presumption  of  Resulting  Trust. 

1.  Agreement  as  to  Interest  of  Parties.  — 
Anthe  v.  Heide,  85  Ala.  236;  McNamara  v. 
Garrity,  106  111.  384;  Culp  v.  Piice,  107  Iowa 
133;  Dow  z.  Jewell,  18  N.  H.  340,  45  Am. 
Dec.  371. 

2.  McGee  v.  Wells,  52  S.  Car.  472;  Caldwell 
v.  Bryan,  (Tex.  Civ.  App.  1898)  49  S.  W.  Rep. 
240. 

3.  Rule  as  to  Part  Payment  of  Consideration  Not 
Recognized  in  Michigan.  —  Bernard  v.  Bougard, 
Harr.  (Mich.)  130. 

4.  Grantees  in  Deed  Contributing  Unequally 
towards  Purchase  Money.  —  Brothers  v.  Porter, 
6  B.  Mon.  (Ky.)  107;  Shroser  v.  Isaacs,  28  N. 
J.  Eq.  320. 

5.  Payment  Must  Be  of  Part  of  Purchase  Money. 

—  Latham  v.  Henderson,  47  111.  185;  Furber 
v.  Page,  143  111.  622;  Neal  v.  Neal,  69  Ind. 
419;  St.  Clair  v.  Smith,  3  Ohio  355. 

6.  Time  of  Payment.  —  See  supra,  this  sec- 
tion, Time  of  Payment. 

7.  Share  of  Consideration  Secured  to  Be  Paid.  — 
Bibb  v.  Hunter,  79  Ala.  351,  Honore  v. 
Hutchings,  8  Bush  (Ky.)  687.    See  also  Ravi 
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dd.  Part  Payment  Need  Not  Be  in  Money.  —  It  is  not  necessary  that  the  pay- 
ment should  be  in  money.  It  may  be  made  in  anything  of  value  which  is 
accepted  by  the  grantor,  or  by  one  of  the  grantees  who  pays  the  entire  money 
consideration,  as  a  part  of  the  consideration  of  the  conveyance.1  In  such 
cases,  however,  it  would  seem  that  some  fixed  valuation  must  have  been 
placed  upon  the  medium  of  payment,  otherwise  there  would  be  no  exact  way 
of  determining  the  portions  of  the  consideration  advanced  by  each.2 

ee.  Proportion  of  Consideration  Paid  —  Rule  as  to  Aliquot  Part.  —  The  rule  is 
laid  down  in  a  number  of  decisions  that  the  part  of  the  consideration  paid  by 
him  in  whose  favor  the  resulting  trust  is  sought  to  be  enforced  must  be  shown 
to  be  paid  for  some  specific  part  or  distinct  interest  in  the  estate  conveyed  — 
for  "  some  aliquot  part,'"  as  it  is  sometimes  expressed;  that  is,  for  a  specific 
share,  as  a  tenancy  in  common  or  joint  tenancy  of  one-half,  one-quarter,  or 
other  particular  fraction  of  the  whole,  or  for  a  particular  interest,  as  a  life 
estate  or  tenancy  for  years,  or  remainder  in  the  whole;  and  that  a  general 
contribution  of  a  sum  of  money  towards  the  entire  purchase  is  not  sufficient  to 
raise  a  resulting  trust  pro  tanto.3  This  rule  is  not,  however,  generally  recog- 
nized so  far  as  to  require  the  part  of  the  consideration  paid  to  be  an  exact 
divisor  of  the  whole  consideration,  or  aliquot  part  of  the  whole;4  for,  as  has 
been  said  in  a  well-considered  case,  if,  for  example,  the  entire  consideration 
was  one  hundred  dollars  and  the  part  payment  forty-nine  dollars,  "  forty-nine 
is  just  as  well  a  certain  fraction  of  one  hundred  as  is  fifty."  5  And  in  other 
cases  resulting  trusts  pro  tanto  have  been  enforced  though  the  part  paid  by 
the  person  seeking  to  enforce  the  resulting  trust  was  not  one-half,  one-third, 
or  a  like  fraction.6 


v.  Rayl,  58  Kan.  585;  Bear  :.  Koenigslein,  16 
Neb.  65.  Compare  Olcott  v.  Bynum,  17  Wall. 
(U.  S.)44;  Bourke  v.  Callanan,  160  Mass.  195. 

1.  Part  Payment  Need  Not  Be  in  Money  —  Cali- 
fornia. —  Robarts  v.  Haley,  65  Cal.  397. 

Illinois.  —  Donlin  v.  Bradley,  119  111.  412; 
Gregory  v.  Gover,  19  111.  608. 

Indiana.  —  Hill  v.  Pollard,  132  Ind.  588. 

Nevada.  —  Frederick  v.  Hass,  5  Nev.  389. 

Oregon.  —  Puckett  v.  Benjamin,  21  Oregon 
370. 

Rhode  Island.  —  Aborn  v.  Searles,  18  R.  I. 
357,  ciling  10  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  4.  5.  9.  «■ 

Texas.  —  Parker  v.  Coop,  60  Tex.  ill;  Bay- 
lor v.  Hopf,  81  Tex.  637;  Caldwell  v.  Bryan, 
(Tex.  Civ.  App.  1898)  49  S.  W.  Rep.  240. 

See  also  Harrold  v.  Lane,  53  Pa.  St.  268; 
Bigley  v.  Jones,  114  Pa.  St.  510. 

The  mere  assumption  by  'he  grantee,  how- 
ever, as  a  part  of  the  consideration  of  the  con- 
veyance, of  an  indebtedness  on  the  part  of  the 
grantor  to  a  third  person  for  negotiating  the 
sale,  will  not  create  a  resulting  trust  in  favor 
of  such  third  person.  Mayficld  v.  Turner,  180 
111.  332. 

2.  Valuation  Placed  on  Items  of  Mixed  Consid- 
eration Must  Have  Been  Fixed.  —  Crop  v.  Nor- 
ton, 9  Mod.  233,  Wray  v.  Steele,  2  Ves.  &  B. 
388;  Smith  v.  Burnham,  3  Sumn.  (U.  S.)  435; 
Perry  v.  McHenry,  13  111.  227;  Sayre  v.  Town- 
send,  15  Wend.  (N.  Y.)  647. 

3.  Rule  Requiring  Aliquot  Payment  —  United 
States.  —  In  re  Wood,  5  Fed.  Rep.  443;  Olcott 
v.  Bynum,  17  Wall.  (U.  S.)  44. 

Alabama.  —  Allen  v.  Caylor,  (Ala.  1898)  24 
So.  Rep.  512,  citing  10  Am.  and  Eng.  Encyc. 
OK  Law  (1st  ed.)  16.  Compare  Beadle  v.  Scat, 
102  Ala.  532. 

15  C.  of  L. — 73  1 


Illinois.  —  Furber  v.  Page,  143  111.  622; 
Pickler  v.  Pickler,  180  111.  168;  Van  Buskirk 
v.  Van  Buskirk,  148  111.  9;  Strong  v.  Messin- 
ger,  148  111.  431;  Reed  v.  Reed,  135  111.  482, 
affirming  32  111.  App.  21;  Stephenson  v.  Mc- 
Clintock,  141  111.  604. 

Massachusetts.  —  Moore  v.  Slinson,  144 
Mass.  594;  Bourke  v.  Callanan,  160  Mass. 
195;  McGowan  v.  McGowan,  14  Gray  (Mass.) 
119,  74  Am.  Dec.  668;  Bailey  v.  Hemenway, 
147  Mass.  326. 

New  Jersey. — Cutler  j'.Tuttle,  19  N.J.  Eq.  549. 

New  York.  —  Schierloh  v.  Schierloh,  72  Hun 
(N.  Y.)  150;  White  v.  Carpenter,  2  Paige  (N. 
Y.)  217;  Sayre  v.  Townsend,  15  Wend.  (N. 
Y.)  647. 

Ohio.  —  Reynolds  v.  Morris,  17  Ohio  St.  510. 
Oregon.  —  Barger  v.  Bargcr,'  30  Oregon  268. 
Rhode  Island.  —  O'Donnell  v.  White,  18  R.  I. 
659. 

Tennessee.  —  Haggard  v.  Benson,  3  Tenn. 
Ch.  268;  Perkins  v.  Cheairs,  2  Baxt.  (Tenn.) 
194. 

Washington.  —  Guthrie  v.  Tullock,  5  Wash. 
283. 

Wisconsin. — Campbell  v.  Campbell,  70 
Wis.  311. 

4.  Rule  Not  Fully  Recognized  —  United  States. 
—  Eldredge  t.  Jenkins,  3  Story  (U.  S.)  181. 

Alabama.  —  Bibb  v.  Hunter,  79  Ala.  351. 

Illinois.  —  Fleming  v.  McHale,  47  III.  2S2. 

Iowa.  —  Culp  v.  Price,  107  Iowa  133,  citing 
10  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  15. 

West  Virginia.  —  Currcnce  v.  Ward,  43  W. 
Va.  367. 

5.  Forty-nine  One-hundredths.  —  Currcnce  v. 
Ward.  43  W.  Va.  367. 

6.  Other  Fractional  Payment  Held  Sufficient.  — 

Rhea  v.  Tucker,  56  Ala.  450;  Camden  v.  Hcn- 
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Proof  of  Proportion  of  Consideration  Paid.  —  The  person  in  whose  favor  the 
trust  is  sought  to  be  enforced  must  show  what  amount  of  the  consideration 
was  paid  by  him,  and  if  proof  of  the  amount  is  uncertain  no  resulting  trust 
will  arise.1  Still,  it  has  been  held  in  a  few  cases  that  where  it  is  shown  that 
part  of  the  consideration  was  paid  by  another  than  the  grantee,  the  law  would 
presume,  in  the  absence  of  further  proof  as  to  the  exact  amount  paid  by  each, 
that  they  contributed  equally,  and  a  resulting  trust  would  be  decreed  to  the 
extent  of  a  one-half  interest.*  And  in  other  cases,  though  there  was  no  dis- 
tinct and  positive  proof  of  the  amount  paid  by  each  of  the  parties,  resulting 
trusts  have  been  decreed  in  equal  proportions  where  there  was  evidence  that 
it  was  the  intention  of  the  parties  to  take  equal  interests.3 

gg.  Priority  as  to  Mortgage  to  Grantee  for  Balance  of  Purchase  Price.  —  Where 
only  a  part  of  the  purchase  money  is  paid  at  the  time  of  the  conveyance  and 
a  mortgage  on  the  land  conveyed  is  given  by  the  grantee  for  the  balance,  this 
mortgage  will  have  priority  over  the  claim  to  a  resulting  trust  pro  tanto  by 
one  who  paid  part  of  the  purchase  money.4 

n.  Effect  of  Agreement  to  Hold  in  Trust.  —  The  fact  that  the 
person  in  whose  name  the  title  is  taken  verbally  agrees  at  the  time  of  the  con- 
veyance to  hold  the  property  in  trust  for  the  person  by  whom  the  purchase 
money  was  paid,  upon  the  same  terms  which  the  law  would  imply,  does  not 
create  an  express  trust,  which  would  be  unenforceable  on  account  of  the  stat- 
ute of  frauds,  and  thereby  prevent  the  implied  trust  from  resulting  from  the 
transaction  itself ;  5  for,  as  has  been  said,  an  invalid  agreement  cannot  destroy 


nett,  64  Ark.  155;  Crawford  v.  Manson,  82  Ga. 
118;  Latham  v.  Henderson,  47  111.  185;  Kelly 
v.  Kelly,  126  111.  550;  Hill  v.  Pollard,  132  Ind. 
588;  Pierce  v.  Pierce,  7  B.  Mon.  (Ky.)  433; 
Buck  v.  Swazey,  35  Me.  41,  56  Am.  Dec.  681; 
Kelley  v.  Jenness,  50  Me.  455,  79  Am.  Dec. 
623;  Botsford  v.  Burr,  2  Johns.  Ch.  (N.  Y.) 
405;  Chadwick  v.  Felt,  35  Pa.  St.  305;  Clark  v. 
Clark,  43  Vt.  685;  Sheldon  v.  Sheldon,  3  Wis. 
699.    Compare  Dudley  v.  Bachelder,  53  Me.  403. 

1.  Proof  of  Portion  of  Consideration  Paid  — 
England. — Crop  v.  Norton,  9  Mod.  233,  ex- 
plained in  Smith  v.  Burnham,  3  Sumn.  (U.  S.) 
466,  and  in  Wray  v.  Steele,  2  Ves.  &  B.  388. 

United  States.  —  Smith  v.  Burnham,  3  Sumn. 
(U.  S.)  435;  Olcott  v.  Bynum,  17  Wall.  (U.  S.) 
44;  Ducie  v.  Ford,  138  U.  S.  591;  In  re  Wood, 
5  Fed.  Rep.  443- 

Alabama.  —  Bibb  v.  Hunter,  79  Ala.  351. 

California.  —  Woodside  v.  Hewel,  109  Cal. 
481. 

Iowa.  —  Culp  v.  Price,  107  Iowa  133,  citing 
10  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  15. 

Maine.  —  Baker  v.  Vening,  30  Me.  121,  50 
Am.  Dec.  617. 

Massachusetts.  —  Bailey  v.  Hemenway,  147 
Mass.  326. 

Mississippi.  —  Coppage  v.  Barnett,  34  Miss. 
621. 

Nebraska.  —  Bear  v.  Koenigstein,  16  Neb. 
65;  Leader  v.  Tierney,  45  Neb.  753. 

Nevada.  —  Frederick  v.  Hass,  5  Nev.  389. 

New  Jersey.  —  Wheeler  v.  Kirtland,  23  N.  J. 
Eq.  13;  Shroser  v.  Isaacs,  28  N.  J.  Eq.  320; 
Cutler  v.  Tuttle,  19  N.  J.  Eq.  549.. 

Ohio.  —  Reynolds  v.  Morris,  17  Ohio  St.  510. 

Oregon.  —  Barger  v.  Barger,  30  Oregon  268; 
Sisemore  v.  Pelton,  17  Oregon  546. 

Texas.  —  Zundell  v.  Gess,  73  Tex.  144,  revers- 
ing (Tex.  1888)  9  S.  W.  Rep.  879. 

West  Virginia.  —  Currence  v.  Ward,  43  W. 
Va.  367;  Shaffer  v.  Fetty,  30  W.  Va.  248;  Cole- 
man v.  Parran,  43  W.  Va.  737. 


2.  Equal  Contributions  Presumed.  —  Van  Bus- 
kirk  v.  Van  Buskirk,  148  111.  9;  Edwards  v. 
Edwards,  39  Pa.  St.  369;  Shoemaker  v.  Smith, 
11  Humph.  (Tenn.)  81.  See  also  Letcher  v. 
Letcher,  4  J.  J.  Marsh.  (Ky.)  590. 

In  Culp  v.  Price,  107  Iowa  133,  it  was,  how- 
ever, expressly  held  that  the  court  could  not 
assume  that  the  parties  contributed  equally. 

3.  Declarations  of  Grantee  as  to  Interest  of 
Third  Person.  —  Stephenson  v.  McClintock,  141 
111.  604. 

4.  Priority  as  to  Mortgage  for  Balance  of  Pur- 
chase Money.  —  Capers  v.  McCaa,  41  Miss.  479. 

If,  however,  a  fiduciary  invests  without  au- 
thority the  funds  of  his  cestui  que  trust  in  part 
payment  for  land,  and  the  grantor  has  knowl- 
edge of  the  ownership  of  the  funds  by  the 
cestui  que  trust,  a  resulting  trust  pro  tanto  will 
be  decreed  in  favor  of  the  cestui  que  trust,  even 
as  against  the  claim  of  the  grantor  for  pay- 
ment of  the  balance  of  the  purchase  money. 
Brooks  v.  Fowler,  82  Ga.  329. 

5.  Effect  of  Oral  Promise  to  Hold  in  Trust  — 
United  States. — Smithsonian  Inst.  v.  Meech, 
169  U.  S.  398,  reversing  8  App.  Cas.  (D.  C.)  490. 

Arkansas.  —  McGuire  v.  Ramsey,  9  Ark.  51S. 

Connecticut.  —  Corr's  Appeal,  62  Conn.  403; 
Booth's  Appeal,  35  Conn.  165;  Barrows  v. 
Bohan,  41  Conn.  278;  Ward  v.  Ward,  59 
Conn.  196. 

District  of  Columbia.  —  Sherman  v.  Sher- 
man, 20  D.  C.  330. 

Illinois.  —  Harris  v.  Mclntyre,  118  111.  275; 
Van  Buskirk  v.  Van  Buskirk,  148  111.  9;  Mc- 
Namara  v.  Garrity,  106  111.  384;  Furber  v. 
Page,  143  111.  622;  Smith  v.  Smith,  85  111.  189. 
Compare  Sheldon  v.  Harding,  44  111.  68. 

Indiana.  —  McCollister  v.  Willey,  52  Ind. 
382;  Thornburg  v.  Buck,  13  Ind.  App.  446; 
McDonald  v.  McDonald,  24  Ind.  6S.  Compare 
Irwin  v.  Ivers,  7  Ind.  308,  63  Am.  Dec.  420; 
Miller  v.  Blackburn,  14  Ind.  62. 

Iowa.  —  Cotton  v.  Wood,  25  Iowa  45. 
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a  good  cause  of  action,  and  this  is  no  less  true  of  resulting  trusts  than  of  other 
legal  rights.1  If,  however,  the  grantee  verbally  agrees  at  the  time  of  the  con- 
veyance to  hold  upon  a  different  trust  from  that  which  the  law  would  imply, 
this,  it  has  been  held,  will  show  an  intention  on  the  part  of  the  parties  that  a 
trust  by  implication  of  law  should  not  result,  and  will  defeat  the  resulting 
trust  which  would  otherwise  have  arisen.*  So,  also,  when  the  person  by  whom 
the  purchase  money  is  paid  causes  the  conveyance  to  be  made  upon  an 
express  trust  set  out  in  the  deed,  he  cannot  claim  a  resulting  trust  in  opposi- 
tion to  such  express  declaration  of  trust.3 

o,  Advancements  —  (i)  Creating  and  Rebutting  Presumption  of  Advance- 
ment Generally.  —  The  usual  presumption  of  a  resulting  trust  which  arises 
where  property  is  purchased  by  one  who  furnishes  the  purchase  money  but 
takes  title  in  the  name  of  another  is  not  operative  where  he  who  pays  the  con- 
sideration is  under  a  legal,  natural,  or  moral  obligation  to  support  the  person 
in  whose  name  title  is  taken.  In  such  a  case  the  presumption  of  a  resulting 
trust  is  rebutted  and  displaced  by  a  presumption,  founded  on  this  moral  or 
legal  obligation  to  support,  that  the  transaction  is  intended  for  the  grantee's 
benefit;  in  other  words,  the  presumption  in  favor  of  an  advancement  over- 
comes that  in  favor  of  a  resulting  trust.4 

Rebutting  Presumption  of  Advancement.  — The  presumption  of  an  advancement 
from  the  relationship  of  the  parties  is  founded  upon  the  presumed  intention 
of  the  parties,  and  may  be  rebutted  by  evidence  of  a  different  intention.5 

(2)  Presumption  of  Advancement  as  Between  Husband  and  Wife  —  (a)  Pay- 
ment by  Husband,  Conveyance  to  Wife  —  aa.  In  General. — The  presumption  of  an 
advancement  or  settlement  arises  when  a  husband  purchases  in  his  wife's  name 


Kansas.  —  Franklin  v.  Colley,  10  Kan.  264; 
Rayl  v.  Rayl,  58  Kan.  585. 

Maryland.  —  Keller  v.  Kunkel,  46  Md.  565. 

Mississippi.  —  Runnels  v.  Jackson,  1  How. 
(Miss.)  358;  Thomas  v.  Thomas,  62  Miss.  531; 
Robinson  v.  Leflore,  59  Miss.  148. 

Missouri. — Alexander  v.  Warrance,  17  Mo. 
228;  Condit  v.  Maxwell,  142  Mo.  266. 

New  Hampshire.  —  Hall  v.  Congdon,  56  N. 
H.  279;  Page  v.  Page,  8  N.  H.  187;  Converse 
v.  Noyes,  66  N.  H.  570. 

New  Jersey.  —  Reeves  v.  Evans,  (N.  J.  1896) 
34  At!.  Rep.  477;  Warren  v.  Tynan,  54  N.  J. 
Eq.  402. 

New  York.  —  Siemon  v.  Schurck,  29  N.  Y. 
598,  33  Barb.  (M.  Y.)  9;  Harder  v.  Harder,  2 
Sandf.  Ch.  (S.  Y.I  17;  Livingston  v.  Livings- 
ton, 2  Johns.  Ch.  (M.  Y.)  540. 

Pennsylvania.  —  M'Culloch  v.  Cowher,  5  W. 
&  S.  (Pa.)  427. 

Tennessee.  —  McDanie!  v.  Self,  8  Humph. 
(Tenn.)  5g. 

Utah.  —  Chambers  v.  Emery,  13  Utah  374; 
Rogers  v.  Donnellan,  n  Utah  108. 

Compare  Brothers  v.  Porter,  6  B.  Mon.  (Ky.) 
107. 

1.  Robinson  v.  Leflore,  59  Miss.  148. 

2.  Oral  Agreement  for  Trust  Inconsistent  with 
Trust  Implied  by  Law — Alabama.  —  Rose  v. 
Gibson,  71  Ala.  35. 

District  of  Columbia.  —  Mcech  v.  Smithso- 
nian Inst.,  8  App.  Cas.  (D.  C.)  490. 

Illinois.  —  Stephenson  v.  Crapncll,  1 14  III. 
19;  Kingsbury  v.  Burnsidc,  58  III.  310;  11  Am. 
Rep.  67;  Scott  v.  Harris,  113  III.  447;  Moore 
v.  I  lorsley,  156  III.  36. 

Iowa.  —  Dunn  v.  /willing,  94  Iowa  233. 

New  Hampshire.  —  Dow  v.  Jewell,  21  N.  H. 
470. 


3.  Express  Written  Declaration  of  Trust  —  Ala- 
bama.  —  Rose  v.  Gibson,  71  Ala.  35. 

Mississippi.  —  Mercer  v.  Stark,  Smed.  &  M. 
Ch.  (Miss.)  479. 

Missouri.  —  Alexander  v.  Warrance,  17  Mo. 
228. 

New  York.  —  Ring  v.  McCoun,  10  N.  Y. 
268;  Anstice  v.  Brown,  6  Paige  (N.  Y.)  448; 
Leggett  v.  Dubois,  5  Paige  (N.  Y.)  114,  28  Am. 
Dec.  413. 

Pennsylvania.  —  Long  v.  Long,  12  W.  N.  C. 
(Pa.)  100. 

West  Virginia.  —  Coleman  v.  Parran,  43  W. 
Va.  737. 

4.  Advancement  Presumed  from  Relationship  of 
Parties.  —  Dyer  v.  Dyer,  2  Cox  Ch.  92,  1  White 
&  T.  Lead.  Cas.  255;  Long  v.  King,  117  Ala. 
423;  Cohen  v.  Cohen,  1  App.  Cas.  (I).  C.)  240; 
Acker  v.  Priest,  92  Iowa  617;  Harris  v.  Elliott, 
45  W.  Va.  245.  See  also  the  titles  Advance- 
ments, vol.  1,  p.  769;  Gifts,  vol.  14,  p.  1032 
else//.;  Marriage  Settlements. 

Title  in  Name  of  Woman  with  Whom  Illicit  Re- 
lations Were  Sustained. —  Wherea  man  who  had 
seduced  a  woman  and  sustained  illicit  rela- 
tions with  her  furnished  money  to  her  where- 
with to  purchase  a  house,  which  she  did,  it 
was  held  that  there  was  no  trust  resulting  to 
him.  It  was  the  case  of  an  executed  gift  in- 
tended as  a  compensation  for  injury  done. 
Gisaf  v.  Neval,  81  Pa.  St.  354. 

Where  a  marriage  was  void,  it  was  held  that 
a  purchase  by  the  man  in  the  names  of  him- 
self and  the  woman  gave  rise  to  no  presump- 
tion of  advancement.  Soar  v.  Foster,  4  Kay 
&  J.  152. 

5.  Dyer  v.  Hycr,  2  Cox  Ch.  94,  1  White  &  T. 
Lead.  Cas.  255.  Sec  also  the  title  Advance- 
ments, vol.  i,  p.  771. 
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with  his  own  money,  and  in  the  absence  of  evidence  to  show  a  contrary  inten- 
tion no  resulting  trust  is  created  in  favor  of  the  husband  in  such  a  case.1 

bb.  Circumstances  Rebutting  Presumption.  —  The  presumption  in  favor  of  an 
advancement  where  land  is  paid  for  by  the  husband  and  conveyance  is  made 
to  the  wife  is  a  presumption  of  fact  and  not  of  law,  and  may  therefore  be 
rebutted  by  evidence  showing  that  at  the  time  of  the  conveyance  it  was  the 
intention  of  the  husband  that  the  wife  should  not  take  the  beneficial  interest,* 


1.  Payment    by  Husband,   Title  in   Wife  — 

United  States.  —  Stxton  v.  Wheaton,  8  Wheat. 
("J.  S.)  229;  Jackson  v.  Jackson,  91  U.  S.  122; 
Smithsonian  Inst.  v.  Meech,  169  U.  S.  398. 

Alabama.  — Harden  v.  Darwin,  66  Ala.  55. 

Arkansas.  —  Gainus  v.  Cannon,  42  Ark.  [,03; 
Kline  v.  Ragland,  47  Ark.  in;  Ward  v. 
Ward,  36  Ark.  586;  Milner  v.  Freeman,  40 
Ark.  62. 

Colorado.  —  Davis  v.  Davis,  18  Colo.  66. 

Connecticut.  —  Corr's  Appeal,  62  Conn.  403. 

District  of  Columbia.  — Cohen  v.  Cohen,  I 
App.  Cas.  (D.  C.)  240;  Meech  v.  Smithsonian 
Inst.,  8  App.  Cas.  (D.  C.)  490;  Sherman  v. 
Sherman,  20  D.  C.  330. 

Illinois.  —  Fry  v.  Morrison,  159  111.  244; 
Sweet  v.  Dean,  43  111.  App.  650;  Thomas  v. 
Chicago,  55  111.  403;  Goelz  v.  Goelz,  157  111. 
33;  Smith  v.  Smith,  144  111.  299. 

Indiana.  —  Lochenour  v.  Lochenour,  61  Ind. 
595- 

Iowa. — Cotton  v.  Wood,  25  Iowa  43;  An- 
drews v.  Oxley,  38  Iowa  578;  Hagan  v.  Pow- 
ers, 103  Iowa  593;  Burkhardt  v.  Burkhardt, 
107  Iowa  369. 

Kentucky.  —  King  v.  Morris,  2  B.  Mon. 
(Ky.)  99- 

Mum-.  —  Long  v.  McKay,  84  Me.  199;  Dan- 
forth  v.  Briggs,  89  Me.  316;  Lane  v.  Lane,  80 

Me.  570. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Deale,  18 
Md.  26,  79  Am.  Dec.  673;  Groff  v.  Rohrer,  35 
Md.  327. 

Massachusetts.  —  Cormerais  v.  Wesselhoeft, 
114  Mass.  550;  Cairns  v.  Colburn,  104  Mass. 
274;  Edgerly  v.  Edgerly,  112  Mass.  175;  Per- 
kins v.  Nichols,  11  Allen  (Mass.)  542. 

Minnesota. — Johnson  v.  Johnson,  16  Minn. 

Mississippi.  —  Wilson  v.  Beauchamp,  50 
Miss.  24. 

Missouri.  —  Alexander  v.  Warrance,  17  Mo. 
230;  Schuster  v.  Schuster,  93  Mo.  438;  Price 
v.  Kane,  112  Mo.  413;  Fathman,  etc..  Planing 
Mill  Co.  v.  Christophel,  60  Mo.  App.  106; 
Kinzey  v.  Kinzey,  115  Mo.  496;  Ilgenfritz  v. 
Ilgenfritz,  116  Mo.  429;  Seibold  v.  Christman, 
75  Mo.  308,  affirming  7  Mo.  App.  254;  Schmal- 
horst  v.  Peebles,  71  Mo.  App.  219;  Gilliland  v. 
Gilliland,  96  Mo.  522. 

Nebraska.  —  Gray  v.  Gray,  13  Neb.  453; 
Bartlett  v.  Bartlett,  13  Neb.  456. 

New  Hampshire.  —  Farley  v.  Blood,  30  N. 
H.  354;  Dickinson  v.  Davis,  43  N.  H.  647,  80 
Am.  Dec.  202.  See,  however,  Pembroke  v. 
Allenstown,  21  N.  H.  107;  Tebbetts  v.  Tilton, 
31  N.  H.  273. 

New  Jersey.  —  Duvale  v.  Duvale,  54  N.  J. 
Eq.  581;  Leslie  v.  Leslie,  53  N.  J.  Eq.  275; 
Bacon  v.  Devinney,  55  N.  J.  Eq.  449;  Whitley 
v.  Ogle,  47  N.  J.  Eq.  67;  Clos  v.  Boppe,  23  N. 
J.  Eq  270;  Sing  Bow  v.  Sing  Bow,  (N.  J.  1894) 
30  Atl.  Rep.  867;  Read  v.  Huff,  40  N.  J.  Eq. 


229;  Wheeler  v.  Kirtland,  23  N.  J.  Eq.  18; 
Persons  v.  Persons,  25  N.  J.  Eq.  250;  Belford 
v.  Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec.  155. 

New  York.  — Scott  v.  Calladine,  79  Hun  (N. 
Y.)  79;  Jencks  v.  Alexander,  n  Paige  (N.  Y.) 
619;  Astreen  v.  Flanagan,  3  Edw.  (N.  Y.)  279. 

North  Carolina.  —  Arrington  v.  Arrington, 
114  N.  Car.  116;  Benbow  v.  Moore,  114  N. 
Car.  263. 

Ohio.  —  Apparently  contra  in  Parish  v. 
Rhodes,  Wright  (Ohio)  339. 

Oregon.  —  Taylor  v.  Miles,  19  Oregon  550. 

Pennsylvania.  —  Underwood  v.  Warner,  4 
Phila.  (Pa.)  6,  17  Leg.  Int.  (Pa.)  20;  Earnest's 
Appeal,  106  Pa.  St.  310;  Roberts's  Appeal,  85 
Pa.  St.  87;  Gothart  v.  Geier,  36  Pa.  L.  J.  104; 
Feig  v.  Meyers,  102  Pa.  St.  10;  Bowser  v. 
Bowser,  82  Pa.  St.  57;  Wylie  v.  Mansley,  6 
Pa.  Co.  Ct.  205;  Kline's  Appeal,  39  Pa.  St. 
4°3- 

Rhode  Island.  —  Hudson  v.  While,  17  R.  I. 
519,  citing  10  Am.  and  Eng.  Encyc.  of  Law 
(isi  ed.)  18. 

South  Carolina.  —  Bridgers  v.  Howell,  27  S. 
Car.  425. 

Tennessee.  —  Keys  v.  Keys,  II  Heisk.  (Tenn.) 
425- 

Texas.  —  Smith  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622. 

Vermont.  —  Bent  v.  Bent,  44  Vt.  555;  Ben- 
nett v.  Camp,  54  Vt.  36. 

Virginia.  —  Irvine  v.  Greever,  32  Gratt. 
(Va.)  411;  Steagall  v.  Steagall,  90  Va.  73. 

Washington. — Spencer  v.  Terrel,  17  Wash. 
514. 

West  Virginia.  —  Deck  v.  Tabler,  41  W.  Va. 
332,  56  Am.  St.  Rep.  837. 

See  further  the  title  Advancements,  vol.  1, 
P-  773- 

If  a  Woman,  While  Sole,  Purchases  an  Estate  in 
Her  Own  Name,  taking  the  title,  and  the  person 
to  whom  she  is  engaged  pays  the  price  after 
her  marriage,  such  payment  must  be  regarded 
as  an  advancement  and  provision  for  her. 
King  z.  Morris,  2  B.  Mon.  (Ky.)  99. 

A  Verbal  Promise  of  the  Husband  to  Purchase 
in  the  Name  of  the  Wife  does  not  raise  a  result- 
ing trust  in  her  favor  where  the  deed  for  the 
land  was  actually  taken  in  the  name  of  a  third 
person  and  the  purchase  price  was  paid  by  the 
husband.  Lawrence  v.  Lawrence,  14  Ore- 
gon 77. 

2.  Presumption  of  Advancement  Rebuttable  — 

England.  —  Murless  v.  Franklin,  1  Swanst.  13; 
Finch  v.  Finch,  15  Ves.  Jr.  43. 

Canada. — Owen  v.  Kennedy,  20  Grant  Ch. 
(U.  C.)  163. 

United  States.  —  Smithsonian  Inst.  v.  Meech, 
169  U.  S.  398. 

Alabama.  —  Harden  v.  Darwin,  66  Ala.  55. 

Arkansas.  —  Kline  -'.  Ragland,  47  Ark.  in; 
Milner  v.  Freeman,  40  Ark.  62. 

Connecticut.  —  Ward  v.  Ward,  59  Conn.  188; 
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or  that  she  should  take  the  beneficial  interest  only  to  a  limited  extent.* 

Agreement  of  Wife  to  Hold  in  Trust.  —  Where  the  wife,  at  the  time  of  the  con- 
veyance to  her,  agrees  to  hold  the  property  in  trust  for  her  husband,  who 
advanced  the  purchase  money,  this  negatives  the  presumed  intention  on  which 
the  presumption  rests,  and  a  resulting  trust  arises  in  favor  of  the  husband.* 

Mistake  as  to  Effect  of  Deed  to  Wife.  —  So,  also,  where  it  appeared  that  the  hus- 
band, at  the  time  of  the  conveyance,  was  under  the  impression  that  by  a  deed 
to  his  wife  he  would  acquire  a  joint  title  with  her,  a  resulting  trust  was  held 
to  arise  in  his  favor. 3 

Purchase  by  Wife  as  Agent.  —  And  where  the  wife  purchased  the  property  as 
agent  for  her  husband,  paying  for  it  with  his  money,  but  took  the  title  in  her 
own  name,  a  resulting  trust  in  his  favor  was  held  to  arise.4  And  this  is 
especially  true  where  the  title  was  taken  by  the  wife  in  her  name  against  the 
express  objection  of  her  husband.5 

Possession  and  Improvement  of  Land  by  Husband.  —  The  facts  that  the  husband  took 
possession  of  the  land,  improved  it,  and  paid  the  taxes  thereon,  have  been  held 
insufficient  to  rebut  the  presumption  in  favor  of  an  advancement,6  though 
these  facts  connected  with  declarations  by  the  wife  that  the  land  belonged  to 
her  husband  have  been  held  sufficient.7 

cc.  Admissibility  and  Sufficiency  of  Evidence  —  Admissibility.  —  The  presumption 
of  an  advancement  or  gift  may  be  either  rebutted  or  supported  by  proof  of 
antecedent  or  contemporaneous  acts  or  facts,  or  by  proof  of  acts  or  facts  so 


v.  Beauchamp,  44 
Kane,   112  Mo.  412; 


Corr's  Appeal,  62  Conn.  408;  Hart  v.  Chase, 
46  Conn.  207. 

Illinois.  — Goelz  v.  Goelz,  157  III.  33,  citing 
10  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  18. 

Iowa.  — Sunderland  v.  Sundeiland,  19  Iowa 
328. 

Maine.  — Gray  v.  Jordan,  87  Me.  140;  Dan- 
forth  v.  Briggs,  89  Me.  316. 

Massachusetts.  —  Perkins  v.  Nichols,  11  Allen 
(Mass.)  542;  Peterson  v.  Farnum,  121  Mass. 
476. 

Mississippi.  —  Wilson 
Miss.  556,  50  Miss.  24. 

Missouri.  —  Price  v. 
Darrier  v.  Darrier,  58  Mo.  222;  Hall  v.  Hall, 
107  Mo.  109;  Seibold  v.  Christman,  7  Mo.  App. 
254. 

New  Hampshire.  —  Farley  v.  Blood,  30  N.  H. 
354- 

Neiv  Jersey.  —  Belford  v.  Crane,  16  N.  J.  Eq. 
265,  84  Am.  Dec.  155;  Persons  t.  Persons,  25 
N.  J.  Eq.  250;  Sing  Bow  7/.  Sing  Bow,  (N.  J. 
1894)  30  Atl.  Rep.  867;  Duvale  v.  Duvale,  54 
N.  J.  Eq.  581,  S(>  N.  J-  Eq-  375- 

New  York.  —  Welton  v.  Divine.  20  Barb.  (N. 
Y.)  9;  Partridge  v.  Havens,  10  Paige  (N.  Y.) 
618;  Bitter  v.  Jones,  28  Hun  (N.  Y.)  492; 
Guthrie  v.  Gardner,  19  Wend.  (N.  Y.)  414; 
Watson  v.  Lc  Row,  6  Barb.  (M.  Y.)489;  Living- 
ston v.  Livingston,  2  Johns.  Ch  (N.  Y.)  540; 
Harder  v.  Harder,  2  Sandf.  Ch.  (N.  Y.)  17; 
Scott  v.  Calladinc,  79  Hun  (S.  Y.)  79. 

North  Carolina.  —  Arrington  v.  Arrington, 
i  [4  N.  Car.  116. 

Rhode  Island.  —  Hudson  v.  White,  17  R.  I. 
519- 

Texas.  —  Smilh  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622.  , 

Vermont.  —  Wallace  v.  Bo  wen,  28  Vt.  638. 

Compare  Lochenour  v.  Lochcnour,  6l  Ind. 
595,  where  under  statute  the  wife  was  held  in- 
capable of  making  a  declaration  of  trust. 

The  contention  that  a  presumption  in  favor 


v.  Colburn,  104 
Whitten,  3  Cush. 


of  an  advancement  or  settlement  cannot  be  re- 
butted because  a  wife  cannot  be  a  trustee  for 
her  husband  has  been  expressly  overruled. 
Harden  v.  Darwin,  66  Ala.  55;  Milner  v.  Free- 
man, 40  Ark.  62. 

1.  Wife  Intended  to  Take  Beneficial  Interest  as 
to  Part  Only.  —  Duvale  v.  Duvale,  56  N.  J.  Eq. 
375.  In  such  a  case  a  trust  results  as  to  the 
interest  not  intended  to  be  conferred  on  her. 

2.  Agreement  of  Wife  to  Hold  in  Trust  —  (  'nitea 
States.  —  Smithsonian  Inst.  v.  Meech,  169  U. 
S.  398. 

Alabama.  —  Harden  v.  Darwin,  66  Ala.  55. 

District  0/  Columbia.  —  Sherman  v.  Sherman, 
20  D.  C.  330. 

Iowa.  —  Fox  v.  Doherty,  30  Iowa  334;  Cot- 
ton v.  Wood,  25  Iowa  43. 

Massachusetts.  —  Cairns 
Mass.  274;  Whitten  v. 
(Mass.)  191. 

New  Jersey.  —  Duvale  v.  Duvale,  54  N.  J. 
Eq.  581. 

New  York.  —  Livingston  v.  Livingston,  2 
Johns.  Ch.  (N.  Y.)  537. 

Compare  Lochenour  v.  Lochenour.  61  Ind. 
595- 

3.  Mistake  as  to  Effect  of  Deed.  —  Milner  v. 

Freeman,  40  Ark.  62.  Sec  also  Wallace  v. 
Bowen,  28  Vt.  638. 

4.  Purchase  by  Wile  as  Agent. —  Persons  v. 
Persons,  25  N.  J.  Eq.  250.  See  also  Belford 
v.  Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec.  155. 

6.  Gogherly  v.  Bennett,  37  N.  J.  Eq.  87. 

6.  Possession  and  Improvement  of  Land  by  Hus- 
band. —  Max  well  ?•.  Maxwell.  109  III.  588;  Fry 
v.  Morrison,  159  III.  244;  Scott  v.  Calladine, 
79  Hun  (N.  Y.)  79. 

In  Smith  v.  Strahan,  16  Tex.  314,  67  Am. 
Dec.  622,  it  was  held  that  such  facts  would  lie 
some,  though  by  no  means  conclusive,  evi- 
dence of  his  original  intention  that  the  pur- 
chase should  be  in  trust  for  himself. 

7.  Hagun  V,  Powers,  103  Iowa  593. 
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soon  after  the  purchase  as  to  be  fairly  considered  parts  of  the  transaction.1 
An  act  on  the  part  of  the  person  in  whose  favor  it  is  sought  to  introduce  such 
evidence  must,  however,  relate  to  the  time  of  the  purchase.2 

Sufficiency.  —  It  has  generally  been  held  that  the  evidence  to  overcome  the 
presumption  of  an  advancement  in  favor  of  the  wife  must  be  clear  and 
explicit.3 

(b)  Payment  by  Wife,  Conveyance  to  Husband  —  aa.  In  General.  —  Cases  where  the 
purchase  money  is  paid  by  the  wife  and  the  purchase  is  in  the  name  of  the 
husband  constitute  no  exception  to  the  rule  that  a  trust  in  favor  of  the  person 
advancing  the  purchase  money  will  be  presumed,4  for  there  is  not  that  obli- 
gation on  the  part  of  the  wife  to  support  the  husband  which  rebuts  the  pre- 


1.  Admissibility  of  Evidence.  —  Goelz  v.  Goelz, 
157  111.  33  [citing  10  Am.  and  Eng.  Encyc.  of 
Law  (rst  ed.)  18,  19];  Wilson  v.  Beauchamp, 
50  Miss.  24;  Read  v.  Huff,  40  N.  J.  Eq.  229; 
Taylor  v.  Taylor,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  55;  Smith  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622. 

2.  Subsequent  Acts.  —  Read  v.  Huff,  40  N.  J. 
Eq.  229;  Smith  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622. 

3.  Quantum  of  Proof.  —  Danforth  v.  Briggs, 
89  Me.  316;  Long  v.  McKay,  84  Me.  199;  Cor- 
merais  v.  Wesselhoeft,  114  Mass.  550;  Read  v. 
Huff,  40  N.J.  Eq.  229;  Whitley  v.  Ogle,  47  N. 
J.  Eq.  67;  Bacon  v.  Devinney,  55  N.  J.  Eq. 
449;  Peer  v.  Peer,  11  N.  J.  Eq.  432;  Earnest's 
Appeal,  106  Pa.  St.  310;  Gothart  v.  Geier,  36 
Pa.  L.  J.  104;  Wylie  v.  Mansley,  6  Pa.  Co.  Ct. 
205.  See  also  Smith  v.  Strahan,  16  Tex.  314, 
67  Am.  Dec.  622. 

Evidence  Held  Insufficient  to  Rebut  Presump- 
tion.—  Cohen  v.  Cohen,  r  App.  Cas.  (D.  C.) 
240;  Smith  v.  Smith,  144  111.  299;  Goelz  v. 
Goelz,  157  111.  33;  Whitley  v.  Ogle,  47  N.  J. 
Eq.  67;  Sing  Bow  v.  Sing  Bow,  (N.  J.  1894)  30 
Atl.  Rep.  867. 

4.  Payment  by  Wife,  Purchase  in  Name  of  Hus- 
band—  United  States.  —  Voorheis  v.  Blanton, 
89  Fed.  Rep.  885;  Nicklin  v.  Wythe,  2  Sawy. 
(U.  S.)  535. 

Alabama. — Shelby  v.  Tardy,  84  Ala.  327; 
Kimbrough  v.  Nelms,  104  Ala.  554. 

Arkansas.  —  Gainus  v.  Cannon,  42  Ark.  503; 
Kline  v.  Ragland,  47  Ark.  111;  Sale  v.  Mc- 
Lean, 29  Ark.  612. 

California.  —  Riley  v.  Martinelli,  97  Cal. 
575,  33  Am.  St.  Rep.  209. 

District  of  Columbia.  —  Cooksey  v.  Bryan, 
(D.  C.)  22  Wash.  L.  Rep.  252,  256. 

Georgia.  —  Bell  v.  Stewart,  98  Ga.  669; 
Brooks  v.  Fowler,  82  Ga.  329. 

Illinois.  —  Moss  v.  Moss,  95  111.  449;  Loften 
v.  Witboard,  92  111.  461;  Francis  v.  Roades, 
146  111.  635;  Jacksonville  Nat.  Bank  v.  Bees- 
ley,  159  111.  120. 

Indiana.  —  Heberd  v.  Wines,  105  Ind.  239; 
Haymond  v.  Bledsoe,  ir  Ind.  App.  202,  54 
Am.  St.  Rep.  502;  Resor  v.  Resor,  9  Ind.  347; 
Derry  v.  Derry,  74  Ind.  560;  Radcliff  v.  Rad- 
ford, 96  Ind.  482;  Catherwood  v.  Watson,  65 
Ind.  576;  Pierce  v.  Hower,  142  Ind.  626. 

Iowa.  — Seeberger  v.  Campbell,  88  Iowa  63. 

Maryland.  —  Thomas  v.  Standiford,  49  Md. 
181;  Keller  v.  Keller,  45  Md.  269;  Brooks  v. 
Dent,  )  Md.  Ch.  523. 

Massachusetts.  —  Hay  ward  v.  Cain,  no 
Mass.  273. 


Michigan.  —  Wales  v.  Newbould,  9  Mich.  45. 

Mississippi.  —  Greaves  v.  Atkinson,  68  Miss. 
598;  Hopkins  v.  Carey,  23  Miss.  58. 

Nebraska.  —  Cleghorn  v.  Obernalte,  53  Neb. 
687. 

New  Jersey.  —  Krauth  v.  Thiele,  45  N.  J.  Eq. 
407- 

North  Carolina. —  Ross  v.  Hendrix,  no  N. 
Car.  403;  Cunningham  v.  Bell,  83  N.  Car.  328. 

Ohio.  —  McGovern  v.  Knox,  21  Ohio  St.  547, 
8  Am.  Rep.  80. 

Oregon.  —  Springer  v.  Young,  14  Oregon  280. 

Pennsylvania.  —  Henderson  v.  Maclay,  (Pa. 
1886)  5  Cent.  Rep.  225;  Hay  v.  Martin,  (Pa. 
1888)  14  Atl.  Rep.  333;  Nichols  v.  Nichols,  149 
Pa.  St.  172;  Light  v.  Zeller,  144  Pa.  St.  582; 
Lloyd  v.  Woods,  176  Pa.  St.  63;  Bigley  v. 
Jones,  114  Pa.  St.  510;  Moore  v.  Moore,  165 
Pa.  St.  464;  Beringer  v.  Lutz,  179  Pa.  St.  1; 
Crawford  v.  Thompson,  142  Pa.  St.  551;  Gil- 
christ v.  Brown,  165  Pa.  St.  275. 

Texas.  —  Parker  v.  Coop,  60  Tex.  112,;  Blum 
v.  Rogers,  71  Tex.  668. 

West  Virginia.  —  Berry  v.  Wiedman,  40  W. 
Va.  36,  52  Am.  St.  Rep.  866. 

The  Presumption  of  an  Advancement  as  exclud- 
ing that  of  a  resulting  trust  appears  to  be 
applied  in  this  class  of  cases  in  Brownell  v. 
Stoddard,  42  Neb.  177. 

Purchase  with  Wife's  Money  —  Conveyance  to 
Husband  and  Wife.  —  When  a  purchase  is  made 
with  the  wife's  money  and  a  conveyance  in 
fee  is  taken  to  the  husband  and  wife,  in  the 
absence  of  evidence  that  the  wife  intended  to 
create  a  trust  for  herself  it  has  been  held  that 
the  law  will  infer  a  gift  to  the  husband.  Lux 
v.  Hoff,  47  111.  425,  95  Am.  Dec.  502. 

Part  Payment  by  Wife.  —  And  where  part  of 
the  purchase  money  is  paid  by  the  wife  a  trust 
results  in  her  favor  pro  tanto.  Shelby  v. 
Tardy,  84  Ala.  327;  Kline  v.  Ragland,  47  Ark. 
in;  Springer  v.  Young,  14  Oregon  280. 

In  Tennessee,  while  a  purchase  in  the  hus- 
band's name  with  the  wife's  funds,  when  there 
is  an  express  contract  at  the  time  when  the 
trade  is  made  and  the  deed  is  taken  that  the 
purchase  is  for  the  wife's  benefit,  will  create  a 
resulting  trust,  Clicks.  Click,  1  Heisk.  (Tenn.) 
607;  Pritchard  v.  Wallace,  4  Sneed  (Tenn.) 
405:  Pilow  v.  Thomas,  1  Baxt.  (Tenn.)  130; 
Nashville  Trust  Co.  v.  Lannom  (Tenn.  Ch. 
1896)  36  S.  W.  Rep.  977;  yet  the  mere  fact  of 
su'ch  a  purchase  where  there  is  no  express  con- 
tract of  this  character  wili  not,  it  seems,  raise 
a  presumption  of  a  resulting  trust,  Bibb  v. 
Smith,  12  Heisk.  (Tenn.)  728;  Nashville  Trust 
Co.  v.  Lannom,  (Tenn.  Ch.  1896)368.  W.  Rep. 
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sumption  of  a  resulting  trust  where  the  husband  purchases  with  his  money 
and  takes  title  in  his  wife's  name.'  Where,  at  the  time  of  the  conveyance, 
the  husband  verbally  agrees  -to  hold  the  land  in  trust  for  his  wife,  by  whom 
the  purchase  money  is  paid,  no  question  of  an  intention  to  confer  a  beneficial 
interest  upon  the  husband  can  arise,  and  a  resulting  trust  in  favor  of  the  wife 
is  raised.2  So  also  a  trust  results  in  favor  of  the  wife  where  the  title  is  taken 
in  the  name  of  the  husband  without  the  consent  of  the  wife,3  and  also  where 
the  deed  to  the  husband  was  executed  by  mistake.4 

Purchase  by  Wife  with  Her  Personalty.  —  Where  real  estate  is"  purchased  by  a  wife 
with  personalty  to  which  the  husband  was  entitled  by  reason  of  the  marital 
relation,  and  this  is  done  with  the  consent  of  the  husband,  the  transaction 
stands  on  the  same  footing  as  where  land  is  purchased  by  the  husband  in  the 
name  of  the  wife,  and  no  presumption  of  a  resulting  trust  in  favor  of  the  hus- 
band arises.5 

Rebutting  Presumption.  —  Where  the  purchase  money  is  paid  by  the  wife  and 
the  conveyance  is  taken  in  the  name  of  the  husband,  the  husband  may  show 
that  it  was  not  the  intention  of  the  wife  at  the  time  of  the  purchase  that  the 
beneficial  interest  should  remain  in  her,  and  thereby  rebut  the  presumption  of 
a  resulting  trust.6  To  have  this  effect,  however,  the  relationship  of  the  parties 
requires  that  the  evidence  in  support  of  a  gift  to  the  husband  shall  be  clear  and 
unequivocal.7 

66.  Purchase  by  Husband  with  Property  of  Wife  —  Separate  Property.  —  Where, 
without  the  consent  of  his  wife,  the  husband  invests  her  separate  property  in 
purchaser  in  his  own  name,**  or  where  he  is  authorized  by  her  to  use  her  sepa- 


077;  Smith  v.  Quarles,  (Tenn.  Ch.  1897)465. 
W.  Rep.  1035;  Henderson  v.  Baniel,  (Tenn. 
Ch.  1897)  42  S.  W.  Rep.  470. 

Where  a  Man  and  a  Woman  Are  Living  To- 
gether Without  Marriage,  or  under  an  invalid 
marriage,  and  property  is  bought  with  the 
woman's  money  and  title  is  taken  in  the  name 
of  the  man,  a  trust  results  to  the  woman. 
McDonald  v.  Carr,  150  111.  204;  Heslop  v.  Hes- 
lop,  82  Pa.  St.  537;  Kinlow  v.  Kinlow,  72  Tex. 
639;  Hoig  v.  Gordon,  17  Grant  Ch.  (U.  C.)  599. 
Aliter,  where  the  evidence  clearly  negatives 
the  idea  that  the  purchase  was  intended  for  the 
benefit  of  the  woman.  Street  v.  Hallett,  21 
Grant  Ch.  (U.  C.)  255. 

Reinvestment  of  Money  Allowed  to  Wife  for 
Homestead.  —  Where  the  husband  and  wife  sell 
land,  and  a  part  of  the  purchase  money  is 
given  to  the  wife  on  account  of  her  dower  and 
homestead  rights  in  the  land  sold,  and  subse- 
quently this  money  is  used  for  the  purchase  of 
other  lands,  title  to  which  is  taken  in  the 
husband's  name,  the  transaction  is  merely  a 
transfer  of  the  wife's  dower  and  homestead 
rights  to  the  new  tract,  and  there  is  no  result- 
ing trust  for  her.  Nance  *.  Nance,  28  111. 
App.  587. 

1.  Kline  v.  Ragland,  47  Ark.  in.  See  also 
Henderson  v.  Maclay,  (Pa.  1886)  5  Cent.  Rep. 
225. 

2.  Agreement  of  Husband  to  Hold  in  Trust.  — 
Bell  v.  Stewart,  98  Ga.  669;  Watkins  v.  Jones, 
28  Ind.  12;  Boyerz/.  Libey,  88  Ind.  235;  Golds- 
berry  v.  Gentry,  92  Ind.  193;  Myers  v.  Jack- 
son, 135  Ind.  136;  Barlow  v.  Barlow,  47  Kan. 
676;  Biglcy  v.  Jones,  114  Pa.  St.  510. 

3.  Title  Taken  by  Husband  Without  Consent  of 
Wife.  —  Dcrry  v.  Dcrry,  74  Ind.  560:  Linvillc 
v.  Smith,  6  Oregon  202. 

4.  Deed  to  Husband  Exocuted  by  Mistake.  — 
Hayward  v.  Cain,  no  Mass.  273;  Clcghorn  v. 
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Obernalte,  53  Neb.  687;  Young  v.  Senft,  153 
Pa.  St.  352. 

5.  Purchase  by  Wife  with  Her  Personalty. — 

Jackson  v.  Jackson,  91  U.  S.  122.  See  also 
supra,  this  subdivision,  Payment  6y  IIns6and, 
Conveyance  to  Wife. 

6.  Rebutting  Presumption  of  Resulting  Trust. 
—  Brooks  v.  Fowler,  82  Ga.  329;  Reed  v. 
Reed,  32  111.  App.  21,  affirmed  135  111.  482; 
McGinnis  v.  Curry,  13  W.  Va.  29;  Berry  v. 
Wiedman,  40  VV.  Va.  36,  52  Am.  St.  Rep.  866; 
Culver  v.  Graham,  3  Wyo.  211. 

7.  Evidence  Must  Be  Clear  and  Unequivocal.  — 
Brooks  v.  Fowler,  82  Ga.  329.  See  also  Sasser 
v.  Sasser,  73  Ga.  275. 

8.  Purchase  by  Husband  with  Separate  Property 
of  Wife  — United  States.  —  Voorheis  v.  Blanton, 
89  Fed.  Rep.  885. 

Alabama.  —  Walker  v.  Elledge,  65  Ala.  51; 
Beddow  v.  Sheppard,  118  Ala.  474;  Warren  v. 
Jones,  68  Ala.  449;  Vincent  v.  State,  74  Ala. 
274;  Whaun  v.  Atkinson,  84  Ala.  592;  Lewis 
v.  Mohr,  97  Ala.  366;  Glenn  v.  Glenn,  47  Ala. 
204;  Tilford  v.  Torrey,  53  Ala.  120;  Nettles  v. 
Nettles,  67  Ala.  599. 
Florida.  —  Hill  v.  Meinhard,  39  Fla.  in. 
Georgia.  —  Sasser  v.  Sasser,  73  Ga.  275; 
Dodd  v.  Bond,  88  Ga.  355. 

Indiana.  —  Davton  v.  Fisher,  34  Ind.  356; 
Goldsberry  v.  Gentry,  92  Ind.  193;  Radcliff  v. 
Radford,  96  Ind.  482;  Gray  v.  Turley,  no 
Ind.  254;  Robertson  v.  Huffman,  92  Ind.  247; 
Paulus  v.  Latta,  93  Ind.  34;  Derry  v.  Dcrry, 
74  Ind.  560,  98  Ind.  319;  Boycr  v.  Libey, 
88  Ind.  235;  Camp  v.  Smith,  98  Ind. 
409. 

Kentucky.  —  Wilborn  v.  Rittcr,  (Ky.  1891)  16 
S  W.  Rep.  360;  Allstott  ~ .  McCain.  (Ky.  1890) 
12  S.  W.  Rep.  1062. 

Afaryland.  —  Thomas  v.  Standiford,  49  Md. 
181. 
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rate  property  in  purchases  in  her  name,  and  instead,  without  her  knowledge, 
makes  the  purchase  in  his  own  name,1  a  trust  results  in  favor  of  the  wife. 

Property  Acquired  from  Use  of  Wife's  Separate  Property.  —  The  fact  that  the  property 
with  which  the  purchase  was  made  by  the  husband  was  derived  by  him  partly 
from  the  use  of  the  separate  property  of  the  wife  will  not  make  it  the  property 
of  the  wife  so  as  to  create  the  presumption  of  a  resulting  trust  in  her  favor  in 
the  land  purchased.2 

Purchase  with  Personalty  to  Which  Husband  Is  Entitled  by  Reason  of  Marital  Relation.  — 
At  common  law  a  husband  is  vested  with  the  ownership  of  the  personal  prop- 
erty of  his  wife  which  he  has  in  his  possession,3  and  where  he  uses  such  prop- 
erty in  the  purchase  of  other  property  in  his  own  name,  this  is  in  effect  a 
purchase  with  his  own  money,  and  therefore  no  trust  results  in  such  a  case  in 
favor  of  the  wife.4    This  has  been  held  true  though  the  husband,  at  the  time 


Mississippi.  —  Porter  v.  Caspar,  54  Miss.  359; 
Greaves  v.  Atkinson,  68  Miss.  598. 

Missouri. — Jones  v.  Elkins,  143  Mo.  647; 
Boynton  v.  Miller,  144  Mo.  681;  Owings  v. 
Wiggins,  133  Mo.  630;  Reed  v.  Painter,  145 
Mo.  341. 

Nebraska.  —  Cleghorn  v.  Obernalte,  53  Neb. 
687;  Mosher  v.  NefT,  33  Neb.  770;  Hews  v. 
Kenney,  43  Neb.  815. 

New  Jersey.  —  Krauth  v.  Thiele,  45  N.  J.  Eq. 
407;  Lathrop  v.  Gilbert,  10  N.  J.  Eq.  344;  City 
Nat.  Bank  v.  Hamilton,  34  N.  J.  Eq.  158;  Irick 
v.  Clement,  49  N.  J.  Eq.  590. 

New  York.  —  Guion  v.  Williams,  (Supm.  Ct. 
Gen.  T.)  28  N.  Y.  St.  Rep.  919. 

Oregon.  — Linnville  v.  Smith,  6  Oregon  202. 

Pennsylvania.  —  Heath  v.  Slocum,  115  Pa. 
St.  549;  Rupp's  Appeal,  100  Pa.  St.  537; 
Kline's  Appeal,  39  Pa.  St.  463;  Raybold  v. 
Raybold,  20  Pa.  St.  308;  Fillman  v.  Divers, 
31  Pa.  St.  429;  Peiffer  v.  Lytle,  58  Pa.  St.  389; 
Henderson  v.  Maclay,  (Pa.  1886)  5  Cent.  Rep. 
225. 

Tennessee.  —  Bloomer  v.  Bloomer,  6  Baxt. 
(Tenn.)  98. 

Texas.  —  Evans  v.  Welborn,  74  Tex.  530,  15 
Am.  St.  Rep.  858. 

Wisconsin.  —  Fawcett  v.  Fawcett,  85  Wis. 
332,  39  Am.  St.  Rep.  844. 

Compare  Smith  v.  Turley,  32  W.  Va.  14. 

A  Part  Payment  out  of  the  wife's  separate 
property  raises  a  trust  pro  tanto.  Garner  v. 
Providence  Second  Nat.  Bank,  151  U.  S.  420; 
Voorheis  v.  Blanton,  89  Fed.  Rep.  885;  Glenn 
v.  Glenn,  47  Ala.  204;  Beringer  v.  Lutz,  188 
Pa.  St.  364. 

If  Title  Is  Taken  by  the  Husband  in  the  Name 
of  a  Third  Person  in  such  a  case  a  trust  results 
in  favor  of  the  wife.  City  Nat.  Bank  v.  Ham- 
ilton, 34  N.  J.  Eq.  158. 

Where  Lands  Originally  Purchased  with  Wife's 
Money  are  exchanged  by  the  husband  for  an- 
other tract,  the  exchange  does  not  affect  the 
wife's  right  to  fasten  a  resulting  trust  on 
the  lands  received  in  the  exchange.  Walker 
v.  Elledge,  65  Ala.  51.  Compare  Jennings  v. 
Longdon,  (Pa.  1887)  n  All.  Rep.  212. 

The  Husband's  Giving  a  Note  to  the  Wife  for  the 
Money  Used  in  Purchasing  Property  in  His  Name, 
such  use  being  contrary  to  the  wife's  desire, 
does  not  change  the  husband's  position  from 
that  of  a  trustee  for  the  wife  into  thai  of  a 
mere  debtor.  Rupp's  Appeal,  100  Pa.  St.  537. 
See  also  Fillman  v.  Divers,  31  Pa.  St.  429. 

A  Mere  Agreement  to  Pay  Out  of  the  Separate 


Estate  of  the  Wife  will  not  create  a  resulting 
trust  in  her  favor  unless  such  payment  is 
actually  made.  Reaves  v.  Garrett,  34  Ala.  558. 
See  also  Danforth  v.  Herbert,  33  Ala.  497. 

1.  Husbarid  Authorized  to  Purchase  for  Wife 
Purchasing  in  His  Own  Name  —  United  Slates.  — 
Garner  v.  Providence  Second  Nat.  Bank,  151 
U.  S.  420. 

Illinois.  —  Krebaum  v.  Cordell,  63  111.  23; 
Loften  v.  Witboard,  92  111.  461. 

Indiana.  —  Malady  v.  McEnary,  30  Ind.  273. 

Kansas.  —  Howard  v.  Howard,  52  Kan.  469; 
English  v.  Law,  27  Kan.  242;  Mosteller  v. 
Mosteller,  40  Kan.  658. 

Kentucky.  —  Hill  v.  Cornwall,  (Ky.  1894)  26 
S.  W.  Rep.  540;  Miller  v.  Edwards,  7  Bush 
(Ky.)  396. 

Michigan.  —  Wales  v.  Newbould,  9  Mich.  45. 
Mississippi.  —  House  v.  Harden,  52  Miss. 
860. 

Missouri.  —  Alkire  Grocer  Co.  v.  Ballenger, 
137  Mo.  369. 

New  York.  —  Haack  v.  Weicken,  118  N.  Y. 
67. 

Ohio.  —  Sessions  v.  Trevitt,  39  Ohio  St.  259. 

Pennsylvania.  —  Lloyd  v.  Woods,  176  Pa.  St. 
63;  Light  v.  Zeller,  144  Pa.  St.  570;  Dumbach 
v.  Bishop,  183  Pa.  St.  602;  Logan  v.  Eva,  144 
Pa.  St.  312. 

Tennessee.  —  McClure  v.  Doak,  6  Baxt. 
(Tenn.)  364. 

Texas.  —  Carter  v.  Bolin,  (Tex.  Civ.  A  pp. 
1895)  30  S.  W.  Rep.  1084. 

2.  Property  Acquired  by  Use  of  Wife's  Separate 
Property.  —  Jones  v.  Storms,  90  Iowa  369; 
Kenneday  v.  Price,  57  Miss.  771.  See  also 
Chambers  v.  Richardson,  57  Ala.  85;  Barger 
v.  Barger,  30  Oregon  268. 

3.  See  the  title  Husband  and  Wife,  ante. 

4.  Personalty  of  Wife  Vested  in  Husband  —  Ala- 
bama.—  Carleton  v.  Rivers,  54  Ala.  467; 
Chambers  v.  Richardson,  57  Ala.  85. 

Illinois.  —  Dick  v.  Dick,  172  111.  578;  Keith  v. 
Miller,  174  111.  64. 

Indiana.  —  Miller  v.  Blackburn,  14  Ind.  62; 
Westerfield  v.  Kimmer,  82  Ind.  365;  Waldron 
v.  Sanders,  85  Ind.  270;  Meredith  v.  Citizens' 
Nat.  Bank,  92  Ind.  343;  Radcliff  v.  Radford, 
96  Ind.  482;  Waymire  v.  Waymire,  144  Ind. 
329- 

Iowa.  —  Jones  v.  Storms,  go  Iowa  369. 

Kentucky.  —  Bell  v.  Weaiherford,  12  Bush 
(Ky.)  506;  Russell  v.  Russell,  (Ky.  1889)  12  S. 
W.  Rep.  709;  Hocker  v.  Gentry,  3  Met.  (Ky.) 
474- 
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of  receiving  the  personalty  of  his  wife,  agreed  to  invest  it  in  land  in  her  name, 
as  such  agreement  is  based  upon  no  valuable  consideration.1 

Proceeds  of  Wife's  Realty.  —  Thus,  where  the  wife's  realty  is  sold  and  the  pro- 
ceeds are  received  by  the  husband  and  invested  in  other  land  in  his  own  name, 
no  trust  results  in  her  favor;  2  but  if  at  the  time  of  the  sale  of  her  realty  and 
the  receipt  of  the  proceeds,  the  husband  agreed  to  invest  the  proceeds  in 
other  lands  in  his  wife's  name,  this  will  impress  a  trust  upon  the  proceeds,  and 
if  they  were  invested  in  land  in  the  husband's  name  a  trust  results  in  favor  of 
the  wife.3 

Money  Intrusted  to  Husband  for  Investment  for  Wife.  —  Money  given  to  a  husband  by 
a  third  person  to  be  invested  in  real  estate  for  his  wife  comes  into  his  hands 
clothed  with  a  trust,  and  if  lands  are  bought  and  title  thereto  taken  in  the 
husband's  name,  htere  is  a  resulting  trust  in  the  lands  for  the  benefit  of  the 
wife.4 

Quantum  of  Proof  of  Wife's  Ownership  of  Purchase  Money.  —  Where  it  IS  sought  to 
enforce  a  resulting  trust  in  land  purchased  in  the  name  of  a  husband  on  the 
ground  that  the  separate  estate  of  the  wife  was  used  therefor,  the  evidence 
must  show  such  fact  as  clearly  and  satisfactorily  as  where  the  transaction  is 
between  strangers,5  and  this  is  especially  true  where  the  trust  is  sought  to  be 
enforced  as  against  creditors  of  the  husband.6 

(3)  Presumption  of  Advancement  as  Between  Parent  and  Child  and  Persons 
in  Loco  Parentis  —  (a)  Payment  by  Parent,  Conveyance  to  Child  —  aa.  Application  and 
Scope  of  Rule. — Where  a  purchase  is  made  in  the  name  of  a  child,  and  the 
purchase  money  is  paid  by  the  parent,  the  presumption  arises  that  the  pur- 
chase was  intended  as  an  advancement  to  the  child  and  rebuts  the  presump- 


Missouri.  —  Woodford  v.  Stephens,  51  Mo. 
443;  Modrell  v.  Riddle,  82  Mo.  31. 

New  Jersey.  —  Skillman  v.  Skillman,  15  N. 
J.  Eq.  478,  82  Am.  Dec.  279. 

North  Carolina.  —  Benbow  v.  Moore,  114  N. 
Car.  263;  Giles  v.  Hunter,  103  N.  Car.  194; 
Hacketi  v.  Shuford.  86  N.  Car.  151. 

Ohio.  —  Boyer  v.  Davis,  17  Ohio  Cir.  Ct. 
191,  9  Ohio  Cir.  Dec.  526. 

Pennsylvania.  —  Beringer  v.  Lutz,  179  Pa. 
St.  1. 

Tennessee.  —  Eze!l  v.  Wright,  3  Lea(Tenn.) 
512;  Bibb  v.  Smith,  12  Heisk.  (Tenn.)  728; 
Lane  v.  Farmer,  n  Lea  (Tenn.)  568;  Jennings 
v.  Jennings.  2  Heisk.  (Tenn.)  283. 

Effect  of  Divorce.  —  A  divorce  granted  to  the 
wife  after  such  investment  by  the  husband 
will  not  change  the  rule,  as  on  divorce  she 
takes  the  property  as  she  found  it  at  the  time 
of  the  divorce.  Lane  v.  Farmer,  11  Lea 
(Tenn.)  568. 

A  Purchase  by  the  Husband  with  the  Earnings 
of  the  Wife  does  not,  therefore,  create  a  result- 
ing trust  in  her  favor.  Carlelon  v.  Rivers,  54 
Ala.  467;  Skillman  v.  Skillman,  15  N.  J.  Eq. 
478,  82  Am.  Dec.  279;  Connors  v.  Connors,  4 
Wis.  112. 

1.  Agreement  to  Invest  for  Wife  Without  Con- 
sideration. —  Wesierfield  v.  Kimmer,  82  Ind. 
365;  Miller  7A  Blackburn,  14  Ind.  62;  Waldron 
v.  Sanders,  85  Ind.  270,  distinguishing Tracy  v. 
Kclley,  52  Ind.  535;  Radcliff  v.  Radford,  96 
Ind.  482.  Compare  Beam  v.  Bridgers,  108 
N.  Car.  276,  23  Am.  St.  Rep.  59;  Click  v.  Click, 
I  Heisk.  (Tenn.)  607. 

2.  Proceeds  of  Wife's  Realty.  —  I  lackett  v. 
Shuford,  86  N.  Car.  151 ;  Kirkpatrick  v. 
Holmes,  108  N.  Car.  206;  Giles  t.  Hunter.  103 
N.  Car.  201;  Benedict  v.  Montgomery,  7  W.  Si 


S.  (Pa.)  238,  42  Am.  Dec.  230;  Ex  p.  Yar- 
borough,  1  Swan  (Tenn.)  202. 

3.  Agreement  by  Husband  for  Investment  of 
Proceeds  of  Wife's  Realty.  —  Mallory  v.  Mallory, 
5  Bush  (Ky.)  464;  Miller  v.  Edwards,  7  Bush. 
(Ky.)  396;  Dula  v.  Young,  70  N.  Car.  451; 
Lyon  v.  Akin,  78  N.  Car.  258;  Brisco  v.  Nor- 
ris,  112  N.  Car.  671;  Priichard  v.  Wallace,  4 
Sneed  (Tenn.)  405,  70  Am.  Dec  254;  Pillow 
v.  Thomas,  1  Baxt.  (Tenn.)  130;  Sandford  r. 
Weeden,  2  Heisk.  (Tenn.)  71. 

4.  Money  Intrusted  to  Husband  to  Invest  for 
Wife.  —  Voorheisf.  Blanton,  89  Fed.  Rep.  885; 
Lord  v.  Bishop,  101  Ind.  334;  Newton  r.  Tay- 
lor, 32  Ohio  St.  399. 

5.  Quantum  of  Proof  as  to  Wife's  Ownership  of 
Purchase  Money.  —  Thor  v.  Oleson,  125  III.  365: 
Keith  v.  Miller,  174  III.  64;  Thomas  v.  Chi- 
cago, 55  111.  403;  Wilson  v.  Campbell,  (Ky. 
1892)  20  S.  W.  Rep.  609;  Thomas  v.  Standi- 
ford,  49  Md.  1S1;  Andrews  v.  Farnham,  10  N. 
J.  Eq.  91;  Crawford  v.  Thompson,  142  Pa.  St. 
551;  Smith  v.  Turley,  32  W.  Ya.  14. 

6.  Evidence  as  Against  Husband's  Creditors  — 
Alabama.  — Shelby  :'.  Tardy,  84  Ala.  327. 

Arkansas.  —  Sale  v.  McLean,  29  Ark.  612. 

Indiana.  —  Meredith  v.  Citizens'  Nat.  Bank, 
92  Ind.  343. 

Iowa. —  Iscminger  v.  Criswcll,  58  Iowa 
382. 

Pennsylvania,  —  Kline's  Appeal,  39  Pa.  St. 
463:  O'Hara  v.  Dilworth,  72  Pa.  St.  307;  Hay 
v.  Martin,  (Pa.  1888)  14  All.  Rep.  333. 

'Tennessee.  —  Gates  v.  Card,  93  Tenn.  334; 
Page  v.  Gillcntinc,  6  Lea  (Tenn.)  246;  Croien- 
kemper  v.  Carver,  9  Lea  (Tenn.)  280;  Hard*- 
son  v.  Billington,  14  Lea  (Tenn.)  34f>. 

West  Virginia.  —  Smith  v.  Turley,  12  W. 
Va.  .4. 
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tion  of  a  resulting  trust  to  the  parent.1 

Purchase  in  Joint  Names  of  Stranger  and  Child.  —  This  principle  is  well  exemplified 
in  the  case  of  a  purchase  in  the  joint  names  of  a  stranger  and  a  child,  and  in 
such  a  case  it  has  been  held  that  as  regards  the  title  of  the  stranger,  the  pre- 
sumption in  favor  of  a  resulting  trust  in  favor  of  the  purchaser  arises,  whereas 
with  respect  to  the  title  of  the  child  the  presumption  of  an  advancement 
arises.* 

Purchase  hy  One  in  Loco  Parentis.  —  The  rule  includes  cases  where  the  person  by 
whom  the  money  is  advanced  stands  in  loco  parentis  towards  the  person  in 
whose  name  the  purchase  is  made.3 


1.  Purchase  by  Parent  in  Name  of  Child  —  Eng- 
land. —  Dyer  v.  Dyer,  2  Cox.  Ch.  92,  1  White 
&  T.  Lead.  Cas.  255;  Sidmouth  v.  Sidmouth, 
2  Beav.  447;  Down  v.  Ellis,  35  Beav.  578. 

Canada.  —  Knox  v.  Traver,  24  Grant  Ch.  (U. 

C.)  All- 
Alabama. —  Harden  v.  Darwin,  66  Ala.  55; 
Long  v.  King,  117  Ala.  423.  See  also  You  v. 
Flinn,  34  Ala.  409. 

Arkansas.  —  Milner  v.  Freeman,  40  Ark.  62; 
Watson  v.  Murray,  54  Ark.  499;  Robinson  v. 
Robinson,  45  Ark.  481. 

California.  —  Russ  v.  Mebius,  16  Cal.  350. 

Connecticut.  —  Ward  v.  Ward,  59  Conn.  188. 

Georgia.  —  Jones  v.  Fenn,  103  Ga.  183. 

Illinois.  —  Francis  v.  Wilkinson,  147  111.  370; 
Cartwright  v.  Wise,  14  111.  417. 

Indiana.  —  Demaree  v.  Driskill,  3  Blackf. 
(Ind.)  115. 

Iowa.  —  McGinnis  v.  Edgell,  39  Iowa  419; 
Kramer  v.  Kramer,  68  Iowa  567;  Culp  v. 
Price,  107  Iowa  133. 

Kentucky.  —  Doyle  v.  Slepper,  I  Dana  (Ky.) 
531- 

Maine.  —  Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617. 

Massachusetts.  —  Dana  v.  Dana.  154  Mass. 
491. 

Mississippi.  — Taylor  z>.  Mosely,  57  Miss.  544. 

Missouri.  —  Buren  v.  Buren,  79  Mo.  538; 
Hall  v.  Hall,  107  Mo.  101. 

Nebraska.  —  Bartlett  v.  Bartlett,  13  Neb.  456. 

New  Jersey.  —  Read  v.  Huff,  40  N.  J.  Eq. 
229;  Hallenback  v.  Rogers,  57  N.  J.  Eq.  199; 
Howell  v.  Howell,  15  N.  J.  Eq.  75. 

New  York.  —  Proseus  v.  Mclntyre,  5  Barb. 
(N.  Y.)  424. 

Ohio.  —  Parish  v.  Rhodes,  Wright  (Ohio)  339; 
Fleming  v.  Donahoe,  5  Ohio  255;  Tremper  v. 
Barton,  18  Ohio  418. 

Oregon.  —  Lawrence  v.  Lawrence,  14  Oregon 
77.  See  also  Snider  v.  Johnson,  25  Oregon 
3*8. 

Pennsylvania.  —  Shaw  v.  Read,  47  Pa.  St. 
96;  Wheeler  v.  Kidder,  705  Pa.  St.  270. 

Texas.  —  Eastham  v.  Roundtree,  56  Tex.  110; 
Burdett  v.  Haley,  51  Tex.  540. 

Vermont.  —  Wallace  v.  Bowen,  28  Vt.  638; 
Bent  v.  Bent,  44  Vt.  555. 

Virginia.  —  Miller  v.  Blose,  30  Gratt.  (Va.) 
751;  Steagall  v.  Steagall,  go  Va.  73. 

West  Virginia.  —  Lorentz  v.  Lorentz,  14  W. 
Va.  809. 

Wisconsin.  —  Cerney  v.  Powlot,  66  Wis.  262. 

See  further  the  title  Advancements,  vol.  1, 
pp.  769,  771,  where  various  illustrations  of  the 
doctrine  are  given. 

Land  Warrants  Taken  in  Name  of  Son.  —  In 
Pennsylvania  it  is  held  that  while  a  con  veyance 


taken  in  the  name  of  a  child  unprovided  for  is 
presumed  to  be  an  advancement,  still  the  con- 
trary rule  prevails  as  to  applications  taken  out 
in  the  son's  name,  or  warrants  paid  for  by  the 
father,  and  in  the  latter  case  the  presumption 
is  in  favor  of  a  resulting  trust.  Sampson  v. 
Sampson,  4  S.  &  R.  (Pa.)  329.  See  also  Van- 
home  v.  Frick,  6  S.  &  R.  (Pa.)  90;  Cox  v. 
Grant,  1  Yeates  (Pa.)  164. 

Purchase  in  Name  of  Several  Children.  —  Where 
the  purchase  is  made  in  the  name  of  several 
children  the  presumption  of  an  advancement 
to  each  as  tenants  in  common  arises.  Bogy 
v.  Roberts,  48  Ark.  17,  3  Am.  St.  Rep.  211 ; 
Stanley  v.  Brannon,  6  Blackf.  (Ind.)  193;  Par- 
tridge v.  Ha\ens,  10  Paige  (N.  Y.)  618;  Doug- 
lass v.  Brice,  4  Rich.  Eq.  (S.  Car.)  322. 

Purchase  in  Name  of  Father  and  Son  Jointly.  — 
Where  the  purchase  is  in  the  name  of  the  father 
and  son  jointly,  the  presumption  of  an  advance- 
ment to  the  son  with  respect  to  a  moiety  arises. 
Thompson  v.  Thompson,  1  Yerg.  (Tenn.)  97. 
See  also  Dyer  v.  Dyer,  2  Cox  Ch.  92. 

Married  Daughter.  —  In  Murphy  v.  Nathans, 
46  Pa.  St.  508,  a  purchase  by  a  mother  in'the 
name  of  her  married  daughter  was  held  to  be 
an  advancement. 

Part  Payment  of  the  Consideration  by  the  Parent, 
the  remainder  being  piid  bv  the  child,  is  pre. 
sumably  an  advancement.  Shepherd  v.  White, 
11  Tex.  346. 

2.  Purchase  in  Name  of  Child  and  Stranger.  — 
Lamplugh  v.  Lamplugh,  1  P.  Wms.  nr.  See 
also  the  title  Advancements,  vol.  1,  p.  772. 

3.  Person  in  Loco  Parentis  —  England.  — 
Tucker  v.  Burrow,  2  Hem.  &  M.  515;  Beck- 
ford  v.  Beckford,  Lofft490;  Ebrand  v.  Dancer, 
2  Ch.  Cas.  26;  Currant  v.  Jago,  1  Coll.  Ch. 
Cas.  261. 

United  States.  —  Jackson 
S.  122. 

Michigan.  —  Waterman 
Mich.  77. 

Mississippi.  —  Wilson  v. 
Miss.  556;  Higdon  v.  Higdon,  57  Miss.  264. 

New  York.  —  Astreen  v.  Flanagan,  3  Edw. 
(N.  Y.)  279;  Jackson  v.  Feller,  2  Wend.  (N.  Y.) 
465- 

Pennsylvania.  —  Roberts's  Appeal,  85  Pa. 
St.  84. 

Virginia. — Steagall  v.  Steagall,  90  Va.  73; 
Miller  v.  Blose,  30  Gratt.  (Va.)  744. 

West  Virginia.  —  Harris  v.  Elliott,  45  W. 
Va.  245. 

Thus,  Uncle  and  Nephew  may,  under  circum- 
stances, come  within  the  rule.  Harris  v. 
Elliott,  45  W.  Va.  2.15. 

So  Brother  and  Sister.  —  Higdon  v.  Higdon,  57 

Miss.  264. 
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By  Father-in-Law.  —  A  purchase  by  a  father  who  pays  the  consideration  and 
takes  title  in  the  name  of  his  daughter's  husband  has  been  held  to  be  an 
advancement  to  the  daughter  within  the  principle  under  discussion.1 

A  Purchase  by  a  Mother  who  takes  title  in  her  child's  name  has  been  held  in 
England  not  to  give  rise  to  the  presumption  of  an  advancement,2  but  the  con- 
trary rule  seems  to  obtain  in  the  United  States.3 

Reversionary  Interest  Taken  in  Name  of  Child.  —  Where  the  interest  taken  in  the 
name  of  the  child  is  in  reversion  instead  of  in  possession  the  presumption  of 
an  advancement  still  arises.4. 

66.  Rebutting  Presumption.  —  The  presumption  of  an  advancement  in  the  case 
of  a  purchase  by  a  parent  in  the  name  of  his  child  may  be  rebutted  by  evi- 
dence, and  where  it  is  shown  that  at  the  time  of  the  conveyance  it  was  not 
intended  by  the  parent  that  the  child  should  take  the  beneficial  interest,  a 
trust  will  result  in  the  parent's  favor.5 

cc.  Sufficiency  of  Evidence.  —  In  order  to  rebut  the  presumption  of  an  advance- 
ment it  has  been  held  that  the  evidence  must  make  it  clear  and  manifest  that 


1.  Conveyance  to  Son-in-law  Held  Advancement 
to  Daughter. — Jarnes  v.  James,  41  Ark.  301; 
Baker  v.  Leathers,  3  Ind.  558.  See  also  Bat- 
stone  v.  Salter,  L.  R.  10  Ch.  431  (transfer  of 
stock  to  a  married  daughterand  herhusband); 
Mahorner  v.  Harrison,  15  Smed.  &  M.  (Miss.) 
53  (on  the  facts  a  resulting  trust  established  as 
to  part  and  a  provision  for  the  son-in-law  in 
the  remainder). 

Courts,  however,  have  refused  to  declare  a 
resulting  trust,  under  such  circumstances,  in 
favor  of  the  wife  of  the  son-in-law  as  against 
(he  latter.  Acker  v.  Priest,  92  Iowa  610; 
Wacker  v.  Wacker,  147  Mo.  246.  See  also 
Miller  v.  Blose,  30  Grait.  (Va.)  744. 

In  Steagall  v.  Steagall,  go  Va.  73,  a  result- 
ing trust  was  successfully  asserted  by  the 
married  daughter  as  against  her  husband's 
creditors,  where  it  appeared  that  the  deed  to 
the  husband  was  collusive  and  that  she  was 
ignorant  of  the  state  of  the  title  and  nol  charge- 
able with  laches. 

2.  Mother  and  Child.  —  See  the  title  Advance- 
ments, vol.  1.  p.  773,  note  3.  See  also  Matter 
of  De  Visme,  2  De  G.  J.  &  S.  17;  Sayre  v. 
Hughes,  L.  R.  5  Eq.  376;  Batstone  v.  Salter, 
L.  R.  ioCh.431,  in  which  cases,  however,  the 
particular  intention  making  for  or  against  the 
advancement  was  shown. 

3.  See  the  title  Advancements,  vol.  i,  p. 
773,  note  2.  Sec  also  Watson  v.  Murray,  54 
Ark.  499;  Hallenback  v.  Rogers,  57  N.  J.  Eq. 
199. 

In  Flynt  v.  Hubbard,  57  Miss.  471,  and 
Boozer  7/.  Teague,  27  S.  Car.  348,  the  circum- 
stances of  the  respective  transactions  were 
controlling. 

4.  Reversionary  Interest  Taken  in  Name  of 
Child.  —  Dyer  v.  Oyer,  2  Cox  Ch.  92.  Sec  also 
Finch  v.  Finch,  15  Ves.  Jr.  43. 

Copyhold  EBtate.  —  This  is  well  shown  in  the 
case  where  a  copyhold  estate  is  taken  in  the 
name  of  a  father  and  his  son  successively,  and 
It  is  held  that  the  presumption  of  an  advance- 
ment arises,  though  the  purchase  could  not 
have  been  taken  wholly  in  the  name  of  the 
father.  Dyer  v.  Dyer,  2  Cox  Ch.92,  overruling 
Dickenson  v.  Shaw,  decided  in  Chancery,  May 
«2,  1770. 

6.  Presumption  of  Advancement  Hold  Rebuttable 

—  England.  —  Finch  v.  Finch,  15  Ves.  Jr.  43; 
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Dyer  v.  Dyer,  2  Cox  Ch.  92;  Down  v.  Ellis,  35 
Beav.  578;  Sidmouth  v.  Sidmouth,  2  Beav. 
447- 

Ala6ama.  —  Long  v.  King,  117  Ala.  423. 
Arkansas.  —  Watson   v.    Murray,  54  Ark. 
499- 

California.  —  Wormouth  v.  Johnson,  58  Cal. 
621. 

Colorado.  —  Lundy  ».  Hanson,  16  Colo.  267. 
Georgia.  —  Jones  v.  Fenn,  103  Ga.  183. 
Indiana.  —  Gaylord  v.  Lafayette,   115  Ind. 
423- 

Iowa. — Culpr/.  Price,  107  Iowa  133;  Cotton 
v.  Wood,  25  Iowa  43;  Cecil  v.  Beaver,  28  Iowa 
241,  4  Am.  Rep.  174;  McGinnis  v.  Edgell,  39 
Iowa  419. 

Kentucky.  —  Doyle  v.  Sleeper,  I  Dana  (Ky.) 
531- 

Maine.  —  Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Deale,  18 
Md.  26,  79  Am.  Dec.  673. 

Massachusetts.  —  Dana  v.  Dana,  154  Mass. 
491. 

Missouri.  —  Hall  v.  Hall,  107  Mo.  101. 
Ne6raska.  —  Cresswcll  v.  McCaig,  11  Neb. 
222. 

New  Jersey.  —  Hallenback  v.  Rogers,  57  N. 
J.  Eq.  199. 

New  York.  —  Jackson  v.  Matsdorf,  11  Johns. 
(N.  Y.)  91,  6  Am.  Dec.  355;  Proseus  v.  Mc- 
Intyre,  5  Barb.  (N.  Y.)  424;  Jackson  v.  Feller, 
2  Wend.  (N.  Y.)  465. 

Ohio.  —  Parish  v.  Rhodes,  Wright  (Ohio)  339; 
Tremper  v.  Barton,  tS  Ohio  418. 

Tennessee. — Dudley  v.  Bosworth,  10  Humph. 
(Tenn.)  9,  51  Am.  Dec.  690. 

Texas.  —  Burdctt  r.  Haley,  51  Tex.  540; 
Shepherd  v.  White,  11  Tex.  346;  Smith  v. 
Strahan,  16  Tex.  314,  67  Am.  Dec.  f>22. 

Vermont.  —  Wallace  v.  Bowen,  28  Vt.  638; 
Bent  v.  Bent,  44  Vt.  555. 

Virginia.  —  Beverly  v.  Beverly,  88  Va.  915. 

Title  Taken  to  Idiotic  Son.  —  In  Cartwright  v. 
Wise,  14  III.  417,  wherein  a  father  purchased 
land,  taking  title  to  his  idiotic  son,  it  was  held 
that  a  presumption  of  an  advancement  could 
not  be  rebutted  by  proof  that  the  father  did 
not  intend  the  son  to  take  the  beneficial  in- 
terest. "  The  very  idea  of  selecting  an  idiot 
for  a  trustee  is  absurd." 
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a  resulting  trust  was  intended  by  the  parent.1 

Title  Taken  in  Name  of  Child  Without  Consent  of  Parent.  —  The  fact  that  the  title  is 
taken  in  the  name  of  the  child  without  the  knowledge  or  consent  of  the  parent 
by  whom  the  purchase  money  was  paid  is  sufficient  to  rebut  the  presumption 
of  an  advancement.3 

Possession  and  Enjoyment  of  Property  by  Parent.  —  The  fact  that  the  parent  takes 
possession  of  the  property  purchased,  or  enjoys,  without  objection,  the  fruits 
thereof,  will  not  rebut  the  presumption  of  an  advancement  in  favor  of  the 
child  in  whose  name  the  title  is  taken;3  still  the  fact  of  his  having  taken  pos- 
session is  to  be  considered  as  a  circumstance  going  to  show  the  intention  of 
the  parent  to  retain  the  beneficial  interest  in  the  property.4 

Other  Provisions  for  Grantee  and  No  Provision  for  Other  Children.  — -  The  fact  that  the 
parent  had  already  made  provision  for  the  child  in  whose  name  the  purchase 
was  made,  and  that  his  other  children  were  unprovided  for,5  would  be  insuffi- 
cient to  rebut  the  presumption  of  an  advancement;  but  some  weight  is  to  be 
given  to  such  facts.6 

Advancement  Determined  as  of  Time  of  Purchase.  —  The  question  whether  the  pur- 
chase was  or  was  not  intended  as  an  advancement  to  the  child  must  be  deter- 
mined by  the  intention  of  the  parent  at  the  time  of  the  purchase,  and  when  at 
the  time  of  the  purchase  an  advancement  was  intended,  the  parent  cannot  by 
a  subsequent  change  of  intention  affect  the  rights  of  the  child.7 

(b)  Payment  by  Child,  Conveyance  to  Parent.  —  The  child  is  under  no  obligation  to 
support  its  parents,8  and  where  the  purchase  money  is  paid  by  a  son  or 
daughter  and  the  purchase  is  made  in  the  name  of  his  or  her  father  or 
mother,  the  presumption  in  favor  of  a  resulting  trust  in  favor  of  the  child  arises 
to  the  same  extent  as  where  the  purchase  is  made  in  the  name  of  a  stranger.9 


1.  Sufficiency  of  Evidence.  —  Bogy  v.  Roberts, 
48  Ark.  17,  3  Am.  St.  Rep.  211.  See  also 
Finch  v.  Finch,  15  Ves.  Jr.  43;  Dyer  v.  Dyer, 
2  Cox  Ch.  92. 

The  cumulative  effect  of  various  circum- 
stances may  rebut  the  presumption.  Culp  v. 
Price,  107  Iowa  133.  See  also  Hall  v.  Hall, 
107  Mo.  101;  Dudley  v.  Bosworth,  10  Humph. 
(Tenn.)  9,  51  Am.  Dec.  690;  Chambers  v. 
Chambers,  92  Tenn.  707;  Hawley  v.  Geer, 
(Tex.  1891)  17  S.  W.  Rep.  914. 

Son  Acting  as  General  Agent  of  Father.  —  In 
Long  v.  King,  117  Ala.  423,  it  was  held  that 
the  fact  that  the  son,  in  whose  name  the  pur- 
chase was  made,  was  acting  as  a  general  agent 
of  the  father  would  not  be  sufficient  to  rebut 
the  presumption  of  an  advancement  where  it 
was  not  shown  that  the  son  was  so  acting  in 
the  purchase  in  question. 

Subsequent  Admissions  of  the  Child  that  the  land 
belongs  to  the  parent  by  whom  the  purchase 
money  was  paid  are  not  of  great  weight  in  de- 
termining the  question  of  an  advancement. 
Baker  v.  Leathers,  3  Ind.  558. 

2.  Title  Taken  Without  Consent  of  Parent.  — 
Olds  v.  Marshall,  93  Ala.  138;  Watson  v.  Mur- 
ray, 54  Ark  499;  Jones  v.  Fenn,  103  Ga.  183; 
Lindley  v.  Martindale,  78  Iowa  379;  Taylor  v. 
Mosely,  57  Miss.  544. 

3.  Possession  by  Parent.  —  Sidmouth  v.  Sid- 
mouth,  2  Beav.  447;  Mumma  v.  Mumma,  2 
Vern.  19;  Lamplugh  v.  Lamplugh,  1  P.  Wms. 
112;  Redington  v.  Redington,  3  Ridg.  106; 
Bogy  v.  Roberts,  48  Ark.  17,  3  Am.  St.  Rep. 
2n ;  Astreen  v.  Flanagan,  3  Edw.  (N.  Y.)  279. 
See  also  Culp  v.  Price,  107  Iowa  133;  Kramer 
v.  Kramer,  68  Iowa  567;  and  the  title  Ad- 
vancements, vol.  1,  p.  772. 

In  Dana  v.  Dana,  154  Mass.  491,  the  facts 
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relied  on  to  rebut  the  presumption  of  an  ad- 
vancement arising  out  of  the  purchase  being 
taken  in  the  name  of  the  child  were  that  the 
child  determined  the  form  of  the  conveyance, 
and  that  the  father  subsequently  during  his 
life  kept  possession  of  the  property,  taking  the 
rents  and  profits.  It  was  held  that  these  facts 
were  sufficient  to  sustain  a  finding  of  the  trial 
court  that  an  advancement  was  not  intended. 

4.  Circumstance  to  Be  Considered. —  Murless  v. 
Franklin,  1  Swanst.  17;  Culp  v.  Price,  107 
Iowa  133;  Dudley  v.  Bosworth,  10  Humph. 
(Tenn.)  9,  51  Am.  Dec.  690;  Chambers  p. 
Chambets,  92  Tenn.  707.  See  also  Grey 
v.  Grey,  2  Swanst.  600;  Stileman  v.  Ashdown, 
2  Atk.  480. 

5.  Child  Provided  For.  —  Culp  v.  Price,  107 
Iowa  133.  See  also  Dyer  v.  Dyer,  2  Cox 
Ch.  94. 

6.  Culp  v.  Price,  107  Iowa  133;  Dudley  v. 
Bosworth,  10  Humph.  (Tenn.)  9,  51  Am.  Dec. 

690. 

7.  Intention  as  of  Time  of  Purchase  Control- 
ling. —  Finch  v.  Finch,  15  Ves.  Jr.  43;  Elliot  v. 
Elliot,  2  Ch.  Cas.  231;  Sidmouth  v.  Sidmouth, 
2  Beav.  447;  Murless  v.  Franklin,  1  Swanst. 
17;  Prankerd  v.  Prankerd,  I  Sim.  &  St.  3; 
Woodman  v.  Morrel,  Freem.  Ch.  32;  Tremper 
v.  Barton,  18  Ohio  418. 

Thus,  though  the  declarations  of  the  parent 
at  the  time  of  the  purchase  are  evidence  of 
his  intention  not  to  make  an  advancement, 
still  his  declarations  subsequent  thereto  would 
not  be  admissible.  Sidmouth  v.  Sidmouth,  2 
Beav.  447.  See  also  Tremper  v.  Barton,  i8< 
Ohio  418. 

8.  See  the  title  Parent  and  Child. 

9.  Payment  by  Child,  Purchase  in  Name  of 
Parent.  —  Champlin  v.  Champlin,  136  111.  309, 
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Rebutting  Presumption  of  Eesulting  Trust.  —  The  presumption  of  a  resulting  trust 
arising  from  a  purchase  by  a  child  in  the  name  of  its  parent  is  of  course  rebut- 
table, in  like  manner  as  where  the  purchase  is  in  the  name  of  a  stranger.1 

Purchase  by  Parent  with  Property  of  Child.  —  Where  a  parent  uses  the  money  or 
property  of  his  child  in  the  purchase  of  land,  a  trust  results  in  favor  of  the 
child  in  the  absence  of  any  explanatory  facts.2 

(4)  Presumption  as  Between  Brothers  and  Sisters,  Uncles  and  Nephews,  etc. 
—  Brothers  and  Sisters.  —  As  regards  the  presumption  under  discussion,  brothers 
or  sisters,  or  brothers  and  sisters,  are  to  be  regarded  as  strangers;  and  there- 
fore when  the  payment  is  made  by  one  brother  or  sister,  and  the  purchase  is 
made  in  the  name  of  another  brother  or  sister,  the  presumption  of  a  resulting 
trust  in  favor  of  the  one  paying  the  purchase  money  arises.3  A  brother  may, 
however,  stand  in  loco  parentis  towards  his  sister  so  as  to  raise  the  presump- 
tion of  an  advancement  instead  of  a  trust.4 

Rebutting  Presumption.  —  This  presumption  in  favor  of  a  resulting  trust  may  of 
course  be  rebutted.5 

Uncles,  Aunts,  Nephews,  and  Nieces.  —  Where  the  purchase  money  is  paid  by  an 
uncle  or  an  aunt,  and  the  title  is  taken  in  the  name  of  his  or  her  nephew  or 
niece,  or  vice  versa,  the  relationship  between  the  parties  is  not  sufficient  to 
rebut  the  presumption  of  a  resulting  trust.6  The  presumption  may,  however, 
of  course,  be  rebutted  by  evidence.7 


29  Am.  St.  Rep.  323;  Fleming  v.  McHale,  47 
III.  262;  Detvviler  v.  Detwiler,  30  Neb.  338; 
Howell  v.  Howell,  15  N.  J.  Eq.  75;  Harder  v. 
Harder.  2  Sandf.  Ch.  (N.  Y.)  19;  Norton  v. 
McDevit,  122  N.  Car.  755;  Roberts  v.  Remy, 
56  Ohio  St.  249;  Johnson  v.  Anderson,  7  Baxt. 
(Tenn.)  251;  Clark  v.  Clark.  43  Vt.  685.  See 
also  Marcilliat  v.  Marcilliat,  125  Ind.  472. 

Payment  by  Minor  from  His  Earnings.  —  The 
fact  that  the  paymenis  by  a  minor  child  were 
made  from  his  own  earnings  will  not  prevent 
a  trust  resulting  in  his  favor,  when  the  parent 
in  whose  name  the  purchase  was  made  never 
claimed  such  earnings,  but  had  relinquished 
his  right  thereto.  Fleming  v.  McHale,  47  111. 
282. 

1.  Rebutting  Presumption.  —  Mullen  v.  Mul- 
len, 2  Am.  L.  Rec.  611,  5  Ohio  Dec.  (Reprint) 
in. 

2.  Purchase  by  Parent  with  Property  of  Child. 

—  Robinson  v.  Robinson,  22  Iowa  427;  Norton 
v.  McDevit,  122  N.  Car.  755.  See  also  infra, 
this  section.  Resulting  Trusts  Arising  Out  of 
Purchases  with  Fiduciary  Funds. 

Purchase  with  Earnings  of  Minor  Child.  — 
Parents  being  entitled  to  the  earnings  of  their 
minor  children,  a  purchase  by  a  parent  with 
the  earnings  of  his  unemancipated  minor  child 
will  not  raise  a  resulting  trust  in  the  child's 
favor.  Hrennan  v.  Durkin.  76  Md.  451.  See 
also  Watson  v.  Murray,  54  Ark.  499;  Koster  v. 
Miller,  149  111.  195.  Alitor  where  the  child 
has  been  emancipated.  Harlan  v.  Eilke,  100 
Ky.  042. 

3.  Brothers  and  Sisters  —  England.  —  Field  v. 
Lonsdale,  13  Beav.  78;  Forrest  v.  Forrest,  11 
Jur.  N.  S.  317.  See  also  Bennet  v.  Bcnnet,  10 
Ch.  I).  474. 

Canada. —  Wilson  v.  Owens.  26  (irant  Ch. 
(U.  C.)27. 

Arkansas.  — Camden  v.  Bennett,  64  Ark.  155. 

Connecticut. — Ward  v.  Ward,  5c)  Conn.  188; 
Barrows  v.  Bohan,  41  Conn.  284;  Fcltz  v. 
Walker,  49  Conn.  93. 


Illinois.  —  Stephenson  v.  McClintock,  141 
111.  604. 

Missouri.  —  Hall  v.  Hall,  107  Mo.  101. 

New  Jersey.  —  Reeves  v.  Evans,  (N.  J.  1896) 
34  Atl.  Rep.  477. 

Pennsylvania.  —  Ackley  Ackley,  (Pa.  1885) 
1  Cent.  Rep.  405;  Warren  v.  Steer,  112  Pa.  St. 
634;  Edwards  v.  Edwards,  39  Pa.  St.  369. 

Tennessee.  —  Smitheal  v.  Gray,  1  Humph. 
(Tenn.)  491,  34  Am.  Dec.  664. 

Texas.  —  Baylor  v.  Hopf,  81  Tex.  637. 

See,  however,  Printupz>.  Patton,  91  Ga.  422, 
wherein  the  court  held  that  where  one  pays 
the  consideration  for  the  purchase  of  land  and 
causes  a  conveyance  to  be  made  to  his 
brother,  an  intended  gift  is  probable,  and  con- 
sequently a  trust  will  not  necessarily  result. 

4.  In  Loco  Parentis.  —  See  supra,  this  sub- 
division, Payment  t'v  Parent,  Conveyance  to 
Child. 

5.  Rebutting  Presumption.  —  Thus,  where  the 
testator,  on  renewal  of  a  lease,  took  it  in  the 
names  of  his  brother  and  himself,  paying 
the  fine,  and  receiving  the  profits  himself,  the 
lease  was  held  not  to  be  assets,  but  to  vest  in 
the  brother  beneficially  upon  the  ground  of 
intention,  though  proved  by  but  one  witness. 
Maddison  v.  Andrew,  1  Ves.  58. 

6.  Uncle,  Aunt,  Nephew,  and  Niece.  —  Jackson 
v.  Feller,  2  Wend.  (N.  Y.)  465;  Summers  v. 
Moore,  113  N.  Car.  394;  Harris  v.  Elliott.  45 
W.  Va.  24s. 

Whero  the  Uncle  Is  in  Loco  Parentis  towards  the 
Nephew  a  presumption  of  advancement  arises. 
Harris  v.  Elliott,  45  W.  Va.  245.  See  also 
Currant  v.  Jago,  1  Coll.  Ch.  Cas.  261. 

7.  Presumption  of  Trust  in  Case  Payment  by 
Undo  Held  Rebutted.  —  Jackson  v.  Feller,  2 
Wend.  (N.  Y.)  465. 

A  married  woman,  out  of  the  savings  of 
her  separate  estate,  purchased  stock  in  the 
name  of  a  niece,  and  told  the  niece  by  letter 
that  it  was  her  intention  that  the  stock  should 
be  for  the  niece  herself,  but  took  from  the 
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p.  Statutory  Enactments  Affecting  Trusts  Resulting  from  Pay- 
ment OF  Purchase  Money  —  (i)  In  General.  —  In  some  jurisdictions  it  is 
expressly  provided  by  statute  that  when  a  grant  for  a  valuable  consideration 
shall  be  made  to  one,  and  the  consideration  shall  be  paid  by  another,  no  trust 
shall  result  in  favor  of  the  person  by  whom  the  consideration  shall  have  been 
paid,  and  the  title  shall  vest  in  the  person  named  as  the  grantee,1  subject, 
however,  to  a  provision  allowing  creditors  of  the  person  by  whom  the  pur- 
chase money  was  paid  to  enforce  a  resulting  trust  in  their  favor,*  and  also  to  a 
provision  that  the  statute  shall  not  apply  where  the  title  is  taken  by  the 


niece  a  power  of  attorney  to  receive  the  divi- 
dends and  sell  the  stock.  It  was  held  that  on 
the  death  of  the  aunt  the  niece  was  entitled  to 
the  stock.  Beeden  v.  Major,  n  Jur.  N.  S.  537, 
affirmed  13  L.  T.  N.  S.  554. 

1.  Statutory  Abolition  of  Trust  Arising  from 
Payment  of  Consideration  —  Kentucky.  —  Com. 
v.  Chesapeake,  etc.,  R.  Co.,  94  Ky.  16;  Mar- 
tin v,  Martin,  5  Bush  (Ky.)47;  Matthews  71. 
Albritton,  83  Ky.  32;  Burns  v.  Eastham,  4 
Ky.  L.  Rep.  899;  Benge  v.  Benge,  15  Ky.  L. 
Rep.  514;  Graves  v.  Graves,  3  Met.  (Ky.)  169; 
Grant  v.  Grant,  4  Ky.  L.  Rep.  892;  Russell  v. 
Russell,  (Ky.  1889)  12  S.  W.  Rep.  709;  Man- 
nen  v.  Bradberry,  81  Ky.  153;  Smith  v.  Mor- 
gan, 4  Ky.  L.  Rep.  829;  Watt  v.  Watt,  (Ky. 
1897)  39  S.  W.  Rep.  48;  Bradford  v.  Bradford, 
4  Ky.  L.  Rep.  351. 

Michigan.  —  Chapman  v.  Chapman,  114 
Mich.  144;  Groesbeck  v.  Seeley,  13  Mich.  329; 
Newton  v.  Sly,  15  Mich.  396;  Harwood  v. 
Underwood,  28  Mich.  427;  Weare  v.  Linnell, 
29  Mich.  224;  Taylor  v.  Boardman,  24  Mich. 
287;  Tyler  z:  Peatt,  30  Mich.  64;  Hooker  v. 
Axford,  33  Mich.  453;  Brown  v.  Bronson,  35 
Mich.  415;  Way  v.  Stebbins,  47  Mich.  296; 
Winans  v.  Winans,  99  Mich.  78;  Yerkes  v. 
Perrin,  71  Mich.  567;  Tiffany  v.  Tiffany,  no 
Mich.  219;  Shatter  v.  Huntington,  53  Mich. 
310;  Barnes  v.  Munro,  95  Mich.  612;  Trask  v. 
Green,  9  Mich.  358;  Maynard  v.  Hoskins,  9 
Mich.  485;  Fisher  u.  Fobes,  22  Mich.  454; 
Pulford  v.  Morton,  62  Mich.  25;  Palmer  v. 
Sterling,  41  Mich.  218;  Barber  v.  Milner,  43 
Mich.  248;  Maxfield  v.  Willey,  46  Mich.  252; 
Bumpus  v.  Bumpus,  53  Mich.  346. 

Minnesota.  —  Gen.  Stat.  (1878),  c.  43,  §  7; 
Stat.  (1894),  §  4280;  Haaven  v.  Hoaas,  60 
Minn.  313;  Wentworth  7/.  Wentworth,  2  Minn. 
277,  72  Am.  Dec.  97;  Johnson  v.  Johnson,  16 
Minn.  512;  Connelly  v.  Sheridan,  41  Minn.  18; 
Petzold  v.  Petzold,  53  Minn.  39. 

New  York.  —  Birds.  Rev.  Stat.  N.  Y.  (1896), 
p.  2612,  §  74;  Curtin  v.  Curtin,  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  938;  Niver  v.  Crane, 
98  N.  Y.  40;  Sturtevant  v.  Sturtevant,  20  N. 
Y.  39,  75  Am.  Dec.  371;  Robertson  v.  Sayre, 
53  Hun  (N.  Y.)  490;  Everett  v.  Everett,  48  N. 
Y.  218;  Hursl  v.  Harper,  14  Hun  (N.  Y.)  280; 
Bodine  v.  Edwards,  10  Paige  (N.  Y.)  504; 
Brewster  v.  Power,  10  Paige  (N.  Y.)  562;  Nor- 
ton v.  Stone,  8  Paige  (N.  Y.)  222;  McCahill  y. 
McCahill,  71  Hun  (N.  Y.)  221;  Jencks  v.  Alex- 
ander, 11  Paige  (N.  Y.)  619;  Jackson  v.  For- 
rest, 2  Barb.  Ch.  (N.  Y.)  576;  Lee  v.  Timken, 
10  N.  Y.  App.  Div.  213;  Cox  v.  McBurney,  2 
Sandf.  (N.  Y.)  561;  Spaulding  v.  Cleghorn, 
(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  269. 

Wisconsin.  —  Campbell  v.  Campbell,  70  Wis. 
3". 
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A  Certificate  of  Sale  of  School  Land,  made  by 
the  commissioner  of  the  state  land  office,  pur- 
suant to  Stat.  Minn.  (1894),  §  3967,  is  a  "  con- 
veyance," within  the  meaning  of  Stat.  Minn. 
(1894),  §  4280,  prohibiting  resulting  trusts  in 
favor  of  a  third  person  paying  the  considera- 
tion for  a  conveyance  to  another.  Haaven  v. 
Hoaas,  60  Minn.  313. 

Term  "  Grant "  Includes  Assignment  of  Lease. 
—  Denning  v.  Kane,  (Supm.  Ct.  Spec.  T.)  7 
N.  Y.  Supp.  704.  See  also  Ostrander  v.  Liv- 
ingston, 3  Barb.  Ch.  (N.  Y.)  426. 

Securities  for  Payment  of  Debts.  —  The  statu- 
tory abolition  applies  only  to  conveyances  of 
interests  in  land,  and  not  to  securities  for  the 
payment  of  debts  taken  in  the  name  of  another 
than  the  creditor.  Lindsay  v.  Williams,  2 
Duv.  (Ky.)  475. 

Title  Acquired  by  Foreclosure  of  Mortgage  As- 
signed in  Trust. —  1  Rev.  Stat.  N.  Y.,  p.  728, 
S  51  (Rev.  Stat.  N.  Y.  (9th  ed.)  1896,  p.  1796, 
§  51),  abolishing  resulting  trusts  arising  from 
the  payment  of  the  purchase  money,  does  not 
apply  where  a  mortgage  was  assigned  under  a 
parol  agreement  in  trust  and  the  title  was  ac- 
quired by  the  assignee  by  a  foreclosure  of  the 
mortgage.  Smith  .v.  Balcom,  24  N.  Y.  App. 
Div.  437. 

Removal  of  Incumbrances.  —  The  prohibition 

in  the  Michigan  statute  against  resulting 
trusts  does  not  apply  where  the  conveyance  is 
merely  the  quitclaim  of  an  equity  to  the  owner 
of  the  legal  estate;  this  creates  no  title,  but 
merely  removes  an  incumbrance.  Munch  v. 
Shabel,  37  Mich.  166. 

Personal  Property.  —  Comp.  Stat.  Minn.,  c. 
32,  in  force  in  1862  (Stat.  1894,  c.  43),  which 
abolishes  the  common-law  trust  resulting  in 
favor  of  a  person  who  pays  the  consideration 
for  a  grant  to  another,  applies  to  real  property 
only,  and  does  not  prevent  the  application  to 
a  case  of  the  purchase  of  personal  property 
with  the  funds  of  another  by  one  who  takes 
the  title  in  his  own  name  of  the  equitable  rule 
that  a  trust  results  in  favor  of  the  party  fur- 
nishing the  consideration.  Baker  p.  Terrell, 
8  Minn.  iq5. 

2.  Rights  of  Creditors.  —  Fairbairn  v.  Middle- 
miss,  47  Mich.  372;  Garfield  v.  Hatmaker,  15 
N.  Y.  475;  Wait  v.  Day,  4  Den.  (N.  Y.)  439; 
Donovan  v.  Sheridan,  37  N.  Y.  Super.  Ct.  256; 
McCartney  v.  Bostwick,  32  N.  Y.  53;  Brew- 
ster v.  Power,  10  Paige  (N.  Y.)  562;  Wood  v. 
Robinson,  22  N.  Y.  564;  Ocean  Nat.  Bank  v. 
Olcott,  46  N.  Y.  12;  Brown  v.  Chubb,  135  N. 
Y.  174;  Jackson  v.  Forrest,  2  Barb.  Ch.  (N.  Y.) 
576;  Cox  v.  McBurney,  2  Sandf.  (N.  Y.)  561; 
Kline  v.  McDonnell,  62  Hun  (N.  Y.)  177;  Allen 
v.  McRae,  91  Wis.  226. 

Even  in  the  Absence  of  Such  a  Statutory  Provi- 
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grantee  without  the  consent  of  the  person  paying  the  purchase  money,1  or 
where  the  grantee,  in  violation  of  some  trust,  purchases  the  property  so  con- 
veyed with  money  or  property  of  another.2 

(2)  Common-law  Trust  Alone  Abolished.  —  It  is  only  the  common-law  trust 
resulting  from  the  fact  of  the  payment  of  the  consideration,  and  having  no 
other  foundation,  that  such  statutes  abolish;  they  do  not  interfere  with  other 
equities,  and  do  not  preclude  the  assertion  of  title  against  one  who  has  thus 
taken  a  conveyance  for  a  lawful  specific  purpose  and  attempts  to  retain  the 
property  in  violation  of  his  agreement,  in  fraud  of  the  person  by  whom  the 
purchase  money  was  paid.3 

(3)  Separate  Instrument  Declaring  Trust.  —  So  also  the  statutes  abolishing 
such  trusts  have  no  application  where  the  trust  is  expressly  reserved  or 
declared  by  another  instrument,  relieving  it  from  the  effect  of  a  secret  trust.4 

(4)  Voluntary  Grants.  —  Where  a  voluntary  grant  is  made  by  the  owner 


sion  in  favor  of  creditors  of  the  person  paying 
the  purchase  money,  the  statutory  prohibition 
as  to  a  trust  resulting  in  favor  of  the  person 
paying  the  purchase  money  would  not  deprive 
his  creditors  of  the  right  to  subject  the  land  to 
the  payment  of  their  debts,  if  the  transaction 
was  fraudulent  as  to  them.  Matthews  v.  Al- 
britton,  83  Ky.  32.  See  the  title  Fraudulent 
Sai.ks  and  Conveyances,  vol.  14,  p.  272. 

Nonresident  Creditors  Included.  —  McCartney 
v.  Bjstwick,  32  N.  Y.  53. 

Subsequent  Creditors  Not  Included.  —  Brewster 
v.  Power,  10  Paige  (N.  Y.)  562.  See  also  Cox 
v.  McBurney.  2  Sadf.  (M.  Y.)  561. 

Eights  of  Creditors  Dependent  upon  Fraud.  — 
Bodine  v.  Edwards,  10  Paige  (N.  Y.)  504. 

Trust  in  Favor  of  Creditors  Enforceable  Only  in 
Equity.  —  Garfield  v.  Hatmaker,  15  N.  Y.  475, 
overruling  Wait  v.  Day,  4  Den.  (N.  Y.)  439. 
See  also  Maynard  v.  Hoskins,  9  Mich.  485; 
Donovan  v.  Sheridan,  37  N.  Y.  Super.  Ct.  256; 
McCartney  v.  Bostwick,  32  N.  Y.  53. 

Priority  Between  Creditors.  —  Where  several 
creditors  have  obtained  judgments  against 
the  person  by  whom  the  purchase  money  was 
paid,  it  seems  that  the  proceeds  of  the  land 
purchased  are  to  be  applied  in  payment  of 
such  judgments  according  to  the  priority  of 
the  judgments,  even  though  the  resulting 
trust  is  declared  in  a  suit  instituted  by  one 
holding  a  junior  judgment.  Brown  v.  Chubb, 
135  N.  Y.  174. 

1.  Want  of  Consent  of  Person  Paying  Purchase 
Money  —  Indiana.  —  Goldsberry  v.  Gentry,  92 
Ind.  193. 

Kentucky.  —  Bedford  v.  Graves,  8  Ky.  L. 
Rep.  262;  Harlan  -'.  Filke,  100  Ky.  642. 

Michigan.  —  Connolly  v.  Keating,  102  Mich. 
I;  McCreary  v.  McCreary,  90  Mich.  478; 
Fisher  v.  Fobes,  22  Mich.  458;  Ransom  v. 
Ransom,  31  Mich.  301. 

New  York.  —  Reitz  v.  Reitz,  80  N.  Y.  538, 
reversing  14  Hun  (N.  Y.)  536;  Haack  v. 
Weicken.  118  N.  Y.  67;  Safford  v.  Hynds,  39 
Barb.  (N.  Y.)  C25;  Buffalo,  etc.,  R.  Co.  v. 
Lampson,  47  Barb.  (N.  Y.)  533. 

Wisconsin.  —  Kluender  v.  Fenske,  53  Wis. 
118;  Knight  v.  Leary,  54  Wis.  459;  Bosworth 
v.  Hopkins,  85  Wis.  50. 

Mistako  of  Grantor  Brings  Case  Within  Excep- 
tion.—  RofZell  v.  Roszell,  109  Ind.  354. 

Otherwise  in  Cose  of  Mistake  as  to  Legal  Effoct 
of  Conveyance  to  Grantee.  —  Skinner  v.  James, 
69  Wis.  605. 
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Right  Not  Preserved  Where  Party  Pays  Only 
Part  of  Consideration.  —  Schierloh  v.  Schierloh, 
148  N.  Y.  103,  affirming  72  Hun  (N.  Y.)  150. 
See,  however,  Webb  v.  Foley,  (Ky.  1899)  49  S. 
W.  Rep.  40. 

Parol  Evidence  Admissible  to  Show  Want  of 
Consent.  —  Connolly  v.  Keating,  102  Mich.  I. 

Burden  of  Proof  upon  Grantee  to  Show  Consent 
of  Party  Supplying  Consideration.  —  Church  of 
St.  Stanislaus  v.  Algemeine  Verein,  31  N.  Y. 
App.  Div.  133;  Reitz  v.  Reitz,  80  N.  Y.  538, 
reversing  14  Hun  (M.  Y.)  536.  See  also  Lindsay 
v.  Williams,  2  Duv.  (Ky.)  475;  Kluender  v. 
Fenske,  53  Wis.  118. 

2.  Purchase  by  Grantee  in  Violation  of  Trust.  — 
Bedford  v.  Graves,  8  Ky.  L.  Rep.  262;  Fisher 
v.  Fobes,  22  Mich.  454. 

Breach  of  Parol  Agreement  with  Party  Furnish- 
ing Only  Part  of  Consideration  Not  Violation  of 
Trust.  —  Schierloh  v.  Schierloh,  148  N.  Y.  103, 
affirming  72  Hun  (N.  Y.)  150. 

3.  Only  Trust  Arising  from  Payment  of  Consid- 
eration Abolished.  —  Way  v.  Stebbins,  47  Mich. 
296;  Carr  v.  Carr,  52  N.  Y.  251;  Bork  v.  Mar- 
tin, (Buffalo  Super.  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
569;  Abbey  v.  Taber,  58  Hun  (N.  Y.)  602,  11 
N.  Y.  Supp.  548.  See  also  Jeremiah  v.  Pitcher, 
26  N.  Y.  App.  Div.  402,  modifying  20  Misc.  (N. 
Y.)  513;  Curtin  v.  Curtin,  (Supm.  Ct.  Gen.  T.) 
34  N.  Y.  Si.  Rep.  956. 

Conveyance  as  Security  to  Person  Advancing 
Consideration  as  Loan. —  Where  the  conveyance 
is  made  to  the  grantee  as  security  for  the 
repayment  of  the  purchase  money  which  was 
advanced  by  him  as  a  loan  to  the  person  by 
whom  the  trust  is  sought  to  be  enforced  and 
who  had  repaid  the  money  so  advanced,  the 
statute  does  not  apply.  Carr  v.  Carr,  52  N. 
Y.  251.  See  also  Bork  v.  Martin,  (Buffalo 
Super.  Ct.  Gen.  T.)  33  N.  Y.  St.  Rep.  659. 
Compare  Benge  v.  Bcnge,  15  Ky.  L.  Rep. 
514;  Hurst  7\  Harper,  14  Hun  (N.  Y.) 
280. 

In  Abbey  v.  Taber,  58  Hun  (N.  Y.)  602,  11 
N.  Y.  Supp.  548,  affirmed  without  opinion  134 
N.  Y.  f>  1 5.  wherein  the  same  principle  was 
held,  the  court  said  that  the  conveyance  in 
such  a  case  was  no  more  than  a  purchase- 
money  mortgage. 

4.  Separate  Instrument  Declaring  Trust.  — 
Woerz  v.  Kademachcr,  120  N.  Y.  62.  See  also 
Ycrkcs  v.  Pcrrin,  71  Mich.  567;  Church  of  St. 
Stanislaus  v.  Algemeine  Vcrcin.  31  N.  Y. 
App.  Div.  133. 

Volume  XV. 


Resulting  Trusts. 


IMPLIED  TRUSTS. 


Payment  of  Purchase  Money. 


of  I.ind  to  a  third  person  upon  a  parol  trust,  of  course  the  statute  abolishing 
trusts  arising  from  the  payment  of  the  purchase  money  does  not  apply.1 

(5)  Knowledge  of  Person  in  Whose  Name  Title  Is  Taken.  —  The  fact  that 
the  person  in  whose  name  the  title  is  taken  has  at  the  time  of  the  purchase  no 
knowledge  that  the  title  is  taken  in  his  name  will  not  prevent  the  operation  of 
the  statute  abolishing  resulting  trusts  arising  from  the  payment  of  the  pur- 
chase money.2 

(6)  Relationship  of  Parties.  —  The  relationship  between  the  person  by 
whom  the  purchase  money  is  paid  and  the  grantee  will  not  of  itself  prevent 
the  operation  of  the  statute.  Thus  effect  has  been  given  to  the  statutory 
abolition  where  the  purchase  money  was  paid  by  a  wife  and  the  conveyance 
was  taken  in  the  name  of  her  husband  with  her  consent.3 

(7)  Agreement  by  Grantee  to  Hold  in  Trust.  —  The  mere  fact  that  at  the 
time  of  the  conveyance  the  person  in  whose  name  the  purchase  money  was 
paid  orally  agreed  to  hold  the  property  in  trust  will  not  necessarily  prevent  the 
operation  of  the  statute;  4  still,  the  relationship  of  the  parties  and  the  circum- 
stances of  the  transaction  have  been  held  to  be  such  that  it  would  work  a 
fraud  to  allow  the  grantee  to  repudiate  the  oral  agreement,  and  to  prevent 
this  fraud  the  courts  have  enforced  the  oral  agreement  and  thereby  indirectly 
prevented  the  operation  of  the  statute.  As  has  been  said,  the  statute  should 
not  be  allowed  to  operate  so  as  to  perpetrate  a  fraud.5  In  Indiana  and 
Kansas  the  statutes  expressly  exempt,  in  addition  to  the  cases  above  men- 
tioned, cases  where  it  shall  appear  that  by  agreement,  and  without  any  fraudu- 
lent intent,  the  grantee  was  to  hold  the  land  in  trust  for  the  person  paying  the 
purchase  money  or  some  part  thereof;  and  therefore,  where  such  an  agreement 
exists,  a  trust  will  of  course  result,6  but  in  the  absence  of  such  an  agreement 


1.  Voluntary  Grants.  —  Where  land  is  con- 
veyed by  cotenants  to  a  third  person  upon  a 
parol  trust,  the  discharge  of  an  incumbrance 
upon  the  land  by  one  of  the  cotenants,  so  that 
a  clear  title  can  vest  in  the  grantee,  is  not  such 
a  payment  of  the  consideration  for  the  convey- 
ance to  the  grantee  as  is  contemplated  by  1 
Rev.  Stat.  N.  Y.  728,  §  51  (Rev.  Stat.  N.  Y.  (9  th 
ed.)  1896,  p.  1796,  §  51).  Bork  v.  Martin, 
(Buffalo  Super.  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
569. 

2.  Ignorance  of  Third  Person  that  Title  Was 
Taken  in  His  Name.  —  Haaven  v.  Hoaas,  60 
Minn.  313;  Everett  v.  Everett,  48  N.  Y.  218; 
Hoar  v.  Hoar,  48  Hun  (N.  Y.)  314,  affirmed 
without  opinion  125  N.  Y.  735. 

Statute  Not  Applicable  Where  Grantee  Refuses 
to  Accept  Conveyance.  —  Robertson  v.  Sayre,  53 
Hun  (M.  Y.)  490. 

3.  Payment  by  Husband,  Conveyance  in  Name  of 
Wife.  —  Watt  z:  Watt,  (Ky.  1897)  39  S.  W.  Rep. 
48;  O'Connell  v.  Madden,  (Buffalo  Super.  Ct. 
Spec  T.)  7  N.  Y.  Supp.  338.  See  also  Hurst  v. 
Harper,  14  Hun  (N.  Y.)  280. 

Same  Is  True  Where  Payment  Is  by  Wife  and 
Conveyance  Is  to  Husband.  —  Bell  v.  Weather- 
ford,  12  Bush  (Ky.)  506. 

Rule  Applies  to  Case  of  Agent  Purchasing  in 
His  Own  Name  with  Consent  of  Principal.  — 
Woodhul)  v.  Osborne,  2  Edw.  (N.  Y.)  615. 
See  also  Reitz  v.  Reitz,  80  N.  Y.  538. 

Rule  Applies  Where  Purchase  Made  with  Part- 
nership Funds  but  Title  Taken  in  Name  of  One 
Partner. —  Moore  v.  Williams,  55  N.  Y.  Super. 
Ct.  116.  See  also  Winans  v.  Winans,  99  Mich. 
74;  Cox  v.  McBurney,  2  Sandf.  (N.  Y.)  561. 

4.  Oral  Agreement  of  Grantee  to  Hold  in  Trust. 
—  Com.  v.  Chesapeake,  etc.,  R.  Co.,  94  Ky. 


16;  Martin  v.  Martin,  5  Bush  (Ky.)  47;  Chap- 
man v.  Chapman,  114  Mich.  144;  Barnes  v. 
Munro,  95  Mich.  612;  McGraw  v.  Daly,  82 
Mich.  500;  Pulford  v.  Morton,  62  Mich.  25; 
Johnson  v.  Johnson,  16  Minn.  512;  Gould  v. 
Gould,  51  Hun  (N.  Y.)  9;  Jeremiah  v.  Pitcher, 
(Supm.  Ct.  Spec.  T.)  20  Misc.  (N,  Y.)  513, 
modified  26  N.  Y.  App.  Div.  402.  See  also 
Pierson  v.  Conley,  95  Mich.  619.  Compare 
Gage  v.  Gage,  83  Hun  (N.  Y.)  362,  reaffirmed 
13  N.  Y.  App.  Div.  565. 

5.  Statute  Not  Permitted  to  Work  Fraud.  — 
Graham  v.  King,  96  Ky.  339;  Curtin  v.  Curtin, 
(Supm.  Ct.  Gen.  T.)  11  N.  Y.  Supp.  938;  Carr 
v.  Carr,  52  N.  Y.  251;  Bork  v.  Martin,  (Buffalo 
Super.  Ct.  Gen.  T.)  n  N.  Y.  Supp.  569;  Rob- 
bins  v.  Robbins,  89  N.  Y.  251;  Gage  v.  Gage, 
83  Hun  (N.  Y.)  362;  Denning  v.  Kane,  (Supm. 
Ct.  Spec.  T.)  7  N.  Y.  Supp.  704. 

6.  Indiana  Statute.  —  Horner's  Stat.  Ind. 
(1896),  §  2969  et  sea.;  Prow  v.  Prow,  133  Ind. 
340;  Robertson  v.  Huffman,  92  Ind.  247; 
Boyer  v.  Libey,  88  Ind.  235;  McDonald  v.  Mc- 
Donald, 24  Ind.  68;  Hughes  v.  White,  117 
Ind.  470;  Hill  v.  Pollard,  132  Ind.  58S;  Rooker 
v.  Rooker,  75  Ind.  571;  Fitzpatrick  v.  Papa, 
89  Ind.  17;  Goldsberry  v.  Gentry,  92  Ind.  193; 
Thornburg  v.  Buck,  13  Ind.  App.  446. 

Kansas  Statute.  —  Rayl  v.  Rayl,  58  Kan.  585. 

Person  Asserting  Trust  Must  Show  Nonexistence 
of  Fraudulent  Intent.  —  Barber  v.  Barber,  146 
Ind.  390. 

Sufficiency  of  Agreement  to  Hold  in  Trust.  — 

Where  a  father  caused  the  legal  title  to  land 
to  be  conveyed  to  his  son,  and  wrote  to  the 
latter  that  he  had  done  so,  stating  that  he 
would  want  a  deed  from  the  son  in  a  few  days 
and  would  send  on  a  deed  for  him  to  sign,  a 
168  Volume  XV. 


Resulting  Trusts. 


IMPLIED   TRUSTS.  Payment  of  Purchase  Money. 


no  trust  will  result  from  the  mere  payment  of  the  purchase  money.1 

(8)  Erection  of  Improvements  by  Person  Paying  Consideration.  —  The  fact 
that  after  the  conveyance  to  the  grantee  the  person  by  whom  the  purchase 
money  was  paid  erected  valuable  improvements  upon  the  land  will  not,  of 
itself,  take  the  case  out  of  the  operation  of  the  statutory  abolition  of  resulting 
trusts  arising  from  the  payment  of  the  purchase  money.2 

(9)  Sufficiency  of  Consent  to  Conveyance  —  Consent  Must  Be  to  Form  of  Conveyance. 
—  In  order  to  take  the  transaction  out  of  the  exception  of  a  provision  that  the 
statute  shall  not  apply  where  an  "  absolute  conveyance  "  is  taken  in  the  name 
of  a  third  person  without  the  consent  of  the  person  paying  the  purchase 
money,  it  has  been  held  necessary  that  the  latter's  consent  should  be  not  only 
to  the  execution  of  the  conveyance  to  such  third  person,  but  also  to  the  form 
of  the  conveyance.3 

Must  Be  Consent  of  Person  in  Whose  Favor  Trust  Would  Have  Resulted.  —  So,  also,  to 
give  operation  to  the  statutory  abolition  it  has  been  held  that  the  consent 
relied  on  to  bring  the  case  within  the  statute  must  have  been  the  consent  of 
the  person  in  whose  favor  the  trust  would  have  resulted  except  for  the  statute. 
Thus,  where  the  consideration  was  paid  by  one  person  for  the  benefit  of 
another,  and  the  conveyance  was  made  to  a  third  person,  it  was  held  that  the 
consent  on  the  part  of  the  person  paying  the  consideration  would  not  prevent 
a  trust  resulting  in  favor  of  the  person  for  whose  benefit  the  consideration 
was  paid.4 

(10)  Voluntary  Execution  of  Trust  by  Grantee.  —  Though  under  the  statute 
no  trust  results  in  favor  of  the  person  by  whom  the  purchase  money  was  paid, 
still,  if  the  grantee  voluntarily  executes  the  trust,  such  execution  is  binding 
upon  him  and  cannot  be  recalled.5 


resulting  Irust  in  favor  of  the  father  was  held 
to  arise.  Gaylord  v.  Lafayette,  115  Ind.  423. 
See  also  Mull  v.  Bowles,  129  Ind.  343. 

1.  Mescall  v.  Tully,  91  Ind.  96;  Green  v. 
Groves,  109  Ind.  519;  Wright  v.  Moody,  116 
Ind.  175;  Pearson  v.  Pearson,  125  Ind.  341; 
Marcilliat  v.  Marcilliat,  125  Ind.  472;  Glide- 
well  v.  Spaugh,  26  Ind.  319;  Mitchell  v.  Skin- 
ner, 17  Kan.  563. 

Evidence  Insufficient  to  Establish  Agreement  to 
Hold  in  Trust.  —  Marcilliat  v.  Marcilliat,  125 
Ind.  472. 

2.  Erection  of  Improvements.  —  Gould  v.  Gould, 
51  Hun  (N.  Y.)  9;  Hurst  v.  Harper,  14  Hun 
(N.  Y.)  280. 

3.  Consent  Must  Include  Form  of  Conveyance.  — 

Lounsbury  v.  Purdy,  iS  N.  Y.  515,  ir  Barb. 
(N.  Y.)  490,  16  Barb.  (N.  Y.)  376;  Brown  v. 
Cherry,  57  N.  Y.  645,  reversing  59  Barb.  (N.  Y.) 
628;  McCahill  v.  McCahill,  (Supm.  Ct.  Spec. 
T.)n  Misc.  (N.  YO258;  Fairchild  v.  Fairchild, 
5  Hun  (N.  Y.)  407.  See  also  Swinburne  v. 
Swinburne,  28  N.  Y.  568. 

4.  Payment  for  Benefit  of  Another.  —  Gilbert 
v.  Gilbert,  2  Abb.  App.  Dec.  (N.  Y.)  256; 
Siemon  v.  Schurck,  29  N.  Y.  598,  affirming  33 
Barb.  (N.  Y.)  9:  Foote  v.  Bryant,  47  N.  Y.  544. 
See  also  McCreary  v.  McCrearv,  90  Mich.  478; 
Robbing  v.  Robbins,  89  N.  Y.  251,  reversing  47 
N.  Y.  Super.  Ct.  193;  Aynesworth  v.  Hal- 
deman,  2  Duv.  (Ky.)  565.  Contra,  Connelly 
v.  Sheridan,  41  Minn.  18.  Sec  also  Randall  v. 
Constins,  33  Minn.  329. 

In  Gilbert  v.  Gilbert,  supra,  as  reported  in  I 
Keyes  (N".  Y.)  159,  the  opinion  of  Ingraham, 
J.,  is  primed  as  the  opinion  of  the  court  and 
holds  the  opposite  doctrine.  The  reporter 
States  in  a  footnote,  however,  thai  by  "  inad- 

15  C.  of  L.— 74  I 


vertence  this  opinion  was  published  as  the  opin- 
ion of  the  court.  It  is  in  fact  a  dissenting 
opinion." 

And  in  Foote  v.  Bryant,  47  N.  Y.  544, 
Church.  C.  J.,  said:  "  The  case  of  Gilbert  v. 
Gilbert,  1  Keyes  (N.  Y.)  159,  I  think  must  be 
incorrectly  reported.  It  was  decided  the  same 
year  but  before  the  case  Siemon  v.  Schurck, 
29  N.  Y.  598,  and  seems  to  hold  a  contrary 
doctrine,  which  can  scarcely  be  supposed.  It 
is  probable  that  a  dissenting  opinion  was  pub- 
lished as  the  opinion  of  the  court,  by  mistake." 

5.  Voluntary  Execution  of  Trust  by  Grantee.  — 
Thornburg  v.  Buck,  13  Ind.  App.  446;  Rob- 
bins  v.  Robbins,  89  N.  Y.  251,  reversing 47  N. 
Y.  Super.  Ct.  193;  Bork  v.  Martin,  (Buffalo 
Super.  Ct.  Gen.  T.)  11  N.  Y.  Supp.  569.  See 
also  Gaylord  v.  Lafayette,  115  Ind.  423.  Com- 
pare Hurst  v.  Harper.  14  Hun  (N.  Y.)  280. 

Deed  Executed  but  Not  Delivered  Not  Effective. 
—  Mitchell  v.  Skinner,  17  Kan.  563. 

Power  of  Attorney  to  Sell.  —  T.  paid  the  con- 
sideration for  land  conveyed  by  P.  to  R.,  and 
afterward  wrote  to  R.  saying:  "  I  purchased 
of  P.  last  winter  [the  land]  deeded  to  you.  I 
am  doing  some  business  in  relation  to  it,  and 
would  wish  to  have  a  power  of  attorney  for 
doing  so."  It  was  held  that  such  letter  and 
the  power  of  attorney  to  sell  and  con  vey,  given 
in  answer  thereto,  did  not  show  an  express 
trust  in  writing  by  which  R.  was  to  convey  to 
T.  or  his  appointee,  or  constitute  an  execution 
of  the  trust.  Campbell  v.  Campbell.  70  Wis. 
311. 

Orantoo  Must  Bo  Sui  Juris.  —  Lochcnour  v. 
I.nrhenour,  01  Ind.  595. 

Validity  of  Execution  of  Trust  as  Against  Cred- 
itors of  Grantee.  —  A  conveyance  of  land  by  a 
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in)  Retrospective  Effect  of  Statute.  —  A  statute  abolishing  resulting  trusts 
arising  from  the  payment  of  the  purchase  money  does  not  have  a  retrospective 
effect  so  as  to  prevent  the  enforcement  of  a  common-law  resulting  trust  in 
favor  of  the  person  paying  the  purchase  money  which  arose  before  the  enact- 
ment of  the  statute.1 

(12)  Right  to  Recover  Money  Paid —  Implied  Contract.  —  In  Kentucky  it  has 
been  held  that  if  one  person  accepts  a  deed  for  land  at  the  instance  of  another 
who  has  paid  the  purchase  money,  though  the  statute  forbids  a  resulting  trust 
in  the  land,  still,  as  its  object  was  not  to  enable  one  party  to  rob  another  by 
undertaking  a  trust  which  the  law  would  not  enforce  and  at  the  same  time 
refusing  to  execute  the  trust  or  return  the  purchase  money  paid,  therefore,  on 
the  refusal  of  the  grantee  in  such  a  case  to  reconvey  at  the  request  of  the  per- 
son paying  the  purchase  money,  a  recovery  may  be  had  by  such  person 
against  the  grantee  on  the  implied  promise  raised  by  law  to  refund  the  pur- 
chase money  paid,  as  where  the  grantee  receives  the  conveyance  he  will  be 
presumed  as  consenting  to  the  expenditure  for  his  use.2 

q.  Evidence  —  (1)  Evidence  to  Establish  Resulting  Trust  —  (a)  Admissibility 
in  General.  —  The  courts  allow  the  admission  as  relevant  of  practically  any  evi- 
dence which  tends  to  show  that  the  purchase  money  was  or  was  not  paid  by 
the  grantee  or  by  the  person  in  whose  favor  the  resulting  trust  is  claimed, 
including  circumstantial  evidence.3  x 

(b)  Pecuniary  Standing  of  Parties.  —  While  evidence  of  the  impoverished  circum- 
stances of  the  grantee  at  the  time  of  the  purchase  would  not,  of  itself,  be  suffi- 
cient to  show  that  the  purchase  money  was  not  paid  by  him,  or  that  it  was 
paid  by  the  person  seeking  to  enforce  the  resulting  trust,4  still,  such  evidence 
is  admissible,  as  it  tends  to  show  that  the  purchase  money  could  not  have 
been  paid  by  the  grantee,  and  would  tend  to  support  the  claim  that  it  was 
paid  by  the  person  seeking  to  enforce  the  resulting  trust.5  So,  also,  the 
impoverished  condition  of  the  person  in  favor  of  whom  the  resulting  trust  is 
claimed  may  be  shown  as  tending  to  prove  that  the  purchase  money  was  not 
paid  by  him.6 

married  woman  to  her  husband  in  recognition  Proof  that  the  purchase  money  was  paid  by 
of  a  parol  trust  reposed  by  the  latter  in  the  a  third  person  is  admissible  to  show  that  it 
former  in  having  the  land  taken  in  her  name  was  not  paid  by  the  party  claiming  to  have 
although  paid  for  by  him,  when  made  in  good  paid  it,  and  in  whose  favor  the  resulting  trust 
faith,  is  valid  as  against  the  creditors  of  the  is  sought  to  be  enforced.  Kelly  v.  Kelly,  126 
wife,  although  the  trust  could  not  have  been      111.  550. 

enforced  by  the  husband,  under  How.  Annot.  In  Behm  v.  Molly,  133  Pa.  St.  614,  a  letter. 
Stat.  Mich.  (1882),  §  556Q.  Desmond  v.  Myers,  written  by  the  grantee  to  the  person  in  whose 
113  Mich.  437.  favor  the  resulting  trust  was  sought  to  be  en- 

After  the  creditors  of  the  grantee  have  forced,  shortly  before  the  purchase,  giving  to 
levied  executions  upon  land,  a  subsequent  the  latter  permission  to  use  the  writer's  name 
conveyance  by  the  grantee  to  the  person  by  in  making  the  purchase,  was  held  admissible 
whom  the  purchase  money  was  paid,  in  pur-  to  show  that  the  former  had  paid  the  purchase 
suance  of  an  oral  agreement  to  hold  in  trust,  money. 

will  not  affect  the  rights  of  such  execution  An  agreement  on  the  part  of  the  grantee  to 
creditors.  Barnes  v.  Munro,  95  Mich.  purchase  for  the  person  seeking  to  enforce  the 
612.  resulting  trust  may  be  considered  upon  the 

1.  Retrospective  Effect  of  Statute.  —  Martin  v.  question  whose  money  was  paid.  Bruce  v. 
Martin,  5  Bush  (Ky.)  47;  Waterman  v.  Seeley,      Roney,  18  111.  67. 

28  Mich.  77;  Union  College  v.  Wheeler,  59  Evidence  to  show  the  circumstances  under 
Barb.  (N.  Y.)  585.  See  also  Lochenour  v.  which  a  deed  was  made  is  held  admissible. 
Lochenour,  61  Ind.  595.  Brown  v.  Pitney,  39  111.  468. 

2.  Recovery  of  Purchase  Money  Paid.  —  Martin        4.  Wilkins  v.  Stevens,  1  Y.  &  C.  Ch.  431. 

v.  Martin,  5  Bush  (Ky.)47;  Smith  v.  Morgan,  5.  Evidence  of  Impoverished  Circumstances  of 
4  Ky.  L.  Rep.  829;  Graves  v.  Graves,  3  Met  Grantee  Held  Admissible.  —  Willis  v.  Willis,  2 
(Ky.)  169;  Mannen  v.  Bradberry,  81  Ky.  153.  Atk.  71,  Ryal  v.  Ryal,  cited  in  Lane  v. 
See  also  the  title  Implied  or  Quasi  Contracts,  Dighton,  Ambl.  413;  Wilkins  v.  Stevens,  1  Y. 
ante.  &  C.  Ch.431;  Strimpfler  v.  Roberts,  18  Pa.  St. 

3.  Relevancy.  —  Marshall    v.    Fleming,    11     283,  57  Am.  Dec.  606. 

Colo.  App.  515  ;  Kelly  v.  Kelly,  126  111.  550;  6.  Poverty  of  Person  Seeking  to  Enforce  Trust 
Strimpfler  v.  Roberts,  18  Pa.  St.  283,  57  Am.  Admissible  in  Evidence.  —  Strimpfler  v.  Roberts, 
Dec.  606.  18  Pa.  St.  283,  57  Am.  Dec.  606;  Catoe  v. 
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(c)  Admissibility  of  Parol  Evidence  —  Statute  of  Frauds.  —  Implied  trusts,  that  is, 
trusts  raised  by  implication  of  law,  which  include  a  trust  resulting  from  the 
payment  of  the  purchase  money,  are  not  affected  by  the  general  provisions  of 
the  statute  of  frauds.  In  fact,  the  statutes  of  frauds  in  most  jurisdictions 
expressly  except  this  class  of  trusts  from  their  operation.1  This  express 
exception,  however,  is  merely  declaratory  of  the  existing  law,  and  accordingly, 
in  those  states  where  there  is  no  such  express  statutory  exception,  resulting 
trusts  are  upon  the  same  footing  as  in  those  states  where  such  an  exception 
exists.2  The  effect  of  the  statute  upon  such  trusts  will  be  found  fully  dis- 
cussed in  another  place.3 

Parol  Evidence  Admissible  to  Prove  Payment  of  Purchase  Money.  —  Resulting  trusts  not 
being  affected  by  the  statute  of  frauds,  it  is  a  well-settled  rule  that  parol  evi- 
dence is  admissible  to  show  the  payment  of  the  purchase  money  for  the  pur- 
pose of  establishing  a  resulting  trust  in  favor  of  the  person  by  or  for  whom 
the  purchase  money  was  paid.4    In  a  number  of  cases  it  has  been  claimed, 


Catoe,  32  S.  Car.  595;  Chambers  v.  Emery  13 
Utah  374. 

Evidence  of  Pecuniary  Condition  Restricted  to 
Time  of  Conveyance.  —  Strimpfler  v.  Roberts.  18 
Pa.  St.  283,  57  Am.  Dec.  606. 

1.  Statute  of  Frauds.  —  See  the  local  statutes. 

2.  Hoxie  v.  Carr,  1  Sumn.  (U.  S.)  173;  Far- 
inger  v.  Ramsay,  4  Md.  Ch.  33. 

3.  See  the  title  Statute  of  Frauds. 

4.  Parol  Evidence  Admissible  to  Show  Payment 
of  Purchase  Money  —  England.  —  Willis  v.  Wil- 
lis, 2  Atk.  71 ;  Gascoigne  v.  Thwing,  1  Vern. 
366. 

United  Slates.  —  Hoxie  v.  Carr,  1  Sumn.  (U. 
S.)  173;  Laughlin  v.  Mitchell,  14  Fed.  Rep. 
382;  In  re  Stanger,  35  Fed.  Rep.  238. 

Alabama.  —  Caple  v.  McCollum,  27  Ala.  461 ; 
Rhea  v.  Tucker,  56  Ala.  450;  "Lee  v.  Browder, 
51  Ala.  288. 

Atizona.  —  Butler  v.  Shumaker.  (Ariz.  1893) 
32  Pac.  Rep.  265. 

Arkansas.  —  McGuire  v.  Ramsey,  9  Ark.  518. 

California.  —  De  Mallagh  v.  De  Mallagh,  77 
Cal.  126;  Osborne  v.  Endicott,  6  Cal.  149,  65 
Am.  Dec.  498. 

Colorado.  —  Stewart  v.  Stevens,  ro  Colo.  440; 
Von  Trotha  v.  Bamberger,  15  Colo.  I;  Learned 
v.  Tritch,  6  Colo.  432,  Lipscomb  v.  Nichols,  6 
Colo  290. 

Connecticut.  —  Corr's  Appeal.  62  Conn.  403; 
Ward  v.  Ward,  59  Conn.  196;  Booth's  Appeal, 
35  Conn.  169;  Todd  v.  Munson,  53  Conn.  579. 

District  0/  Columbia.  —  Cooksey  v.  Bryan,  2 
App.  Cas.  (D.  C.)  557. 

Florida.  —  Lofton  v.  Sterrett,  23  Fla.  565. 

Georgia.  —  Scott  v.  Taylor,  64  Ga.  506. 

Illinois.  —  Donlin  v.  Bradley,  119  III.  412; 
Springer  v.  Kroeschell,  161  111.  358;  Bragg  v. 
Geddes,  93  III.  40;  Strong  v.  Messingcr,  148 
111.  431;  Corder  v.  Cordcr,  124  III.  229. 

Indiana.  —  Myers  v.  Jackson,  135  Ind.  136; 
Parmlce  v.  Sloan,  37  Ind.  469;  Elliott  v.  Arm- 
strong, 2  Blackf.  (Ind.)  198;  Irwin  v.  Ivcrs,  7 
Ind.  308,  63  Am.  Dec.  421. 

Kentucky.  —  Letcher  v.  Letcher,  4  J.  J. 
Marsh.  (Ky.)  590;  Faris  v.  Dunn,  7  Bush(Ky.) 
270;  P'Pool  v.  Thomas,  (Ky.  1S88)  8  S.  W. 
Rep.  198,  10  Ky.  L.  Rep.  92;  Caldwell  v.  Cald- 
well, 7  Bush  (Ky.)  515;  Brothers  v.  Porter,  6 
B.  Mon.  (Ky.)  109. 

Maine.  —  Whitmore  v.  Learned.  70  Me.  276; 
Baker  v.  Vining,  30  Me.  121,  50  Am.  Dec.  bi7. 

1 1 


Maryland.  —  Witts  v.  Horney,  59  Md.  584; 
Faringer  v.  Ramsay,  4  Md.  Ch.  33;  Greer  v. 
Baughman,  13  Md.  257;  Mollis  v.  Hayes,  1 
Md.  Ch.  479;  Dryden  v.  Hanway,  31  Aid. 
254. 

Massachusetts.  —  Peabody  v.  Tarbell,  2  Cush. 
(Mass.)  226;  Livermore  v.  Aldrich.  5  Cush. 
(Mass.)  431. 

Michigan.  —  Ripley  v.  Seligman,  88  Mich. 
177-  . 

Missouri.  —  Shaw  v.  Shaw,  86  Mo.  594. 

Montana.  —  Reece  v.  Roush,  2  Mont.  586. 

Nevada.  —  Boskowitz  v.  Davis,  12  Nev.  446. 

New  Hampshire.  —  Farrington  v.  Barr,  36  N. 
H.  86;  Page  v.  Page.  8  N.  H.  187. 

New  Jersey.  —  Krauth  v.  Thiele.  45  N.  J.  Eq. 
407;  Baldwin  v.  Johnson,  1  N.  J.  Eq.  441; 
Hutchinson  v.  Tindall,  3  N.  J.  Eq.  358;  De- 
peyster  v.  Gould,  3  N.  J.  Eq.  474,  29  Am.  Dec. 
723- 

New  York.  —  Bork  v.  Martin,  (Buffalo  Super. 
Ct.  Gen.  T.)  33  N.  Y.  St.  Rep.  659;  Lowry  v. 
Smith,  9  Hun  (N.  Y.)  514;  Hall  v.  Erwin,  66 
N.  Y.  649;  Traphagen  v.  Burt,  67  N.  Y.  30; 
Mason  v.  Libby,  (Supm.  Ct.  Spec.  T.)  54  How. 
Pr.  (N.  Y.)  104;  Moyer  v.  Moyer,  21  Hun  (N. 
Y.)  67;  Hosford  v.  Merwin,  5  Barb.  (N.  Y.)  51; 
Foote  v.  Biyanl,  47  N.  Y.  544;  Swinburne  v. 
Swinburne,  28  N.  Y.  568:  Botsford  v.  Burr,  2 
Johns.  Ch.  (N.  Y.)  405;  Jackson  v.  Matsdorf, 
11  Johns.  (N.  Y.)  91.  6  Am.  Dec.  355,  Malin  v. 
Malin,  1  Wend.  (N.  Y.)  625;  Boyd  v.  M'Lean, 
1  Johns.  Ch.  (N.  Y.)  582. 

Ohio.  —  Byers  v.  Wackman.  16  Ohio  St.  440; 
Newton  v.  Taylor,  32  Ohio  St.  399. 

Oregon.  —  Chenoweth  v.  Lewis,  9  Oregon 
150;  Sisemore  v.  Pclton,  17  Oregon  546. 

Pennsylvania.  —  Walter  v.  Snowden,  (Pa. 
1887)  6  Cent.  Rep.  731;  McGinity  v.  McGinity, 
63  Pa.  St.  38;  Stafford  v.  Wheeler,  93  Pa.  St. 
462;  Jackman  v.  Ringland,  4  W.  &  S.  (Pa.) 
149;  Lloyd  v.  Woods,  176  Pa.  St.  63. 

South  Carolina.  —  M'Guire  v.  M'Gowcn,  4 
Desaus.  (S.  Car.)  486. 

Texas.  —  Leakey  v.  Guntcr,  25  Tex.  400; 
Barziza  v.  Story,  39  Tex.  354;  James  v.  Kul- 
crod,  5  Tex.  512,  55  Am.  Dec.  743. 

Vermont.  — Salisbury  v.  Clarke,  61  Vt.  453; 
Clark  v.  Clark,  43  Vt.  685. 

Virginia.  —  Borst  v.  Nallc,  28  Gratt.  (Va.) 
423;  Parker  v.  Logan.  82  Va.  376;  Kane  v. 
O'Conncrs,  7R  Va.  76;  U.  S.  Bank  v.  Carring- 
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though  unsuccessfully,1  that  parol  evidence  should  not  be  admitted,  as  it 
would  in  effect  contradict  the  deed.  The  fallacy  of  such  a  contention  is 
apparent,  as  the  parol  evidence  in  such  a  case  is  not  introduced  to  establish 
any  fact  inconsistent  with  the  legal  operation  of  the  words  of  the  deed,  but 
merely  to  engraft  a  trust  upon  the  legal  estate.*  And  it  has  been  held  that 
parol  evidence  was  admissible  to  show  by  whom  the  purchase  money  was  paid, 
though  the  consideration  clause  in  the  deed  recited  that  the  purchase  money 
was  paid  by  the  grantee.3 

As  Against  Answer  of  Alleged  Trustee.  —  So,  also,  parol  evidence  has  been  held 
admissible  to  prove  such  a  trust  against  the  answer  of  the  alleged  trustee  deny- 
ing the  trust. 

Death  of  Alleged  Trustee.  —  The  death  of  the  alleged  trustee  will  not  render 
inadmissible  parol  evidence  to  prove  the  trust.5 

(d)  Admissions  and  Declarations  of  Parties  —  aa.  Admissibility- — Self-disserving  Declara- 
tions. —  Declarations  on  the  part  of  the  grantee  made  after  the  purchase,  tend- 
ing to  show  that  the  purchase  money  was  paid  by  a  third  person,  and  that  the 
grantee  held  the  property  in  trust  for  him,  being  self-disserving  declarations, 
and  in  disparagement  of  his  title,  are  of  course  admissible  against  him,  in 
an  action  to  establish  a  resulting  trust  in  favor  of  such  third  person.6    So,  also, 


ton,  7  Leigh  (Va.)  566;  Miller  v.  Blose,  30 
Grau.  (Va.)  744. 

West  Virginia. — Smith  v.  Patton,  12  W. 
Va.  541;  Bright  v.  Knight,  35  W.  Va.  40;  Cur- 
rence  v.  Ward,  43  W.  Va.  367;  Seiler  v.  Mohn, 
37  W.  Va.  507. 

Parol  Evidence  to  Show  Nonpayment.  —  Parol 
evidence  is  of  course  equally  admissible  to 
shoivthat  the  purchase  money  was  not  paid 
by  the  person  in  whose  favor  the  resulting 
trust  is  sought  to  be  enforced.  Clark  v.  Burn- 
ham,  2  Story  (U.  S.)  1. 

1.  Does  Not  Contradict  Deed.  —  McGuire  v. 
Ramsey,  9  Ark.  518;  Crittenden  v.  Woodruff, 
11  Ark'  82;  Scott  v.  Taylor,  64  Ga.  506;  Boyd 
v.  Boyd,  163  111.  611. 

2.  McGuire  v.  Ramsey,  9  Ark.  518. 

3.  Contrary  to  Consideration  Clause  —  Califor- 
nia.—  Millard  v.  Hathaway,  27  Cal.  119. 

Indiana. — Irwin  v.  Ivers,  7  Ind.  308,  63 
Am.  Dec.  420;  Elliott  v  Armstrong,  2  Blackf. 
(Ind.)  198. 

Iowa.  —  Cotton  v.  Wood,  25  Iowa  43 ;  Cooper 
v.  Skeel,  14  Iowa  578. 

Maine.  —  Buck  v.  Pike,  11  Me.  9. 

Maryland.  —  Faringer  v.  Ramsay,  2  Md.  365. 

Massachusetts.  —  Livermore  v.  Aldrich,  5 
Cush.  (Mass.)  431;  Peabody  v.  Tarbell,  2 
Cush.  (Mass.)  232. 

New  Hampshire.  —  Page  v.  Page,  8  N.  H. 
187. 

Neiu  Jersey.  —  McKeown  v.  McKeown,  33 
N.  J.  Eq.  384;  Depeyster  v.  Gould,  3  N.  J.  Eq. 
474,  29  Am.  Dec.  723. 

Tennessee. — Hyden  v.  Hyden,  6  Baxt. 
(Tenn.)  406. 

Texas.  —  Neil  v.  Keese,  5  Tex.  23,  51  Am. 
Dec.  746. 

Vermont.  —  Barron  v.  Barron,  24  Vt.  375; 
Pinny  v.  Fellows,  15  Vt.  525. 

West  Virginia.  — Murry  v.  Sell,  23  W.  Va. 
475- 

4.  Answer  of  Trustee  Denying  Trust  —  Ala- 
bama. —  Larkins  v.  Rhodes,  5  Port.  (Ala.)  196. 

District  of  Columbia.  —  Cooksey  ?.  Bryan,  2 
App.  Cas.  (D.  C.)  557. 

Illinois.  —  Enos  v.  Hunter,  9  111.  211. 


Indiana.  —  Elliott  v.  Armstrong,  2  Blackf. 
(Ind.)  198;  Jenison  v.  Graves,  2  Blackf.  (Ind.) 
441;  Irwin  v.  Ivers,  7  Ind.  308,  63  Am  Dec. 
420;  Blair  v.  Bass,  4  Blackf.  (Ind.)  540,  Collier 
v.  Collier,  30  Ind.  32. 

Kentucky. — Snelling  v.  Utterback,  1  Bibb 
(Ky.)  609. 

Maine.  —  Buck  Pike,  11  Me.  24;  Baker  v. 
Vining,  30  Me.  121,  50  Am.  Dec.  617. 

Maryland.  —  Faringer  v.  Ramsay,  2  Md.  365. 

New  Hampshire.  —  Moore  v.  Moore,  38  N. 
II.  382,  Page  v..  Page,  8  N.  H.  187. 

New  York.  —  Boyd  v.  M'Lean,  I  Johns.  Ch. 
(N.  Y.)  582. 

5.  Death  of  Alleged  Trustee  —  Arkansas. — 
Milner  t.  Freeman,  40  Ark.  62. 

District  of  Columbia.  —  Cooksey  v.  Bryan,  2 
App.  Cas.  (D.  C.)  557. 

Indiana.  —  Fausler  v.  Jones,  7  Ind.  277. 

New  Jersey. —  Depeyster  v.  Gould,  3  N.J. 
Eq.  474,  29  Am.  Dec.  723. 

New  York.  —  Boyd  v.  M'Lean,  1  Johns.  Ch. 
(N.  Y.)  582;  Harder  v.  Harder,  2  Sandf.  Ch. 
(N.  Y.)  17. 

Pennsylvania.  —  Harrisburg  Bank  v.  Tyler. 
3  W.  &  S.  (Pa.)  373- 

South  Carolina.  —  Williams  v.  Hollings- 
worth,  1  Strobh.  Eq.  (S.  Car.)  103,  47  Am. 
Dec.  527. 

Tennessee.  —  McCammon  v,  Pettitt,  3  Sneed 
(Tenn.)  242. 

Texas.  —  Neil  v.  Keese,  5  Tex.  23,  51  Am. 
Dec.  746. 

Utah.  — Chambers  v.  Emery,  13  Utah  374. 

6.  Self-disserving   Declaration  of   Grantee.  — 

Lehman  v.  Lewis,  62  Ala.  129;  Bibb  v. 
Hunter,  79  Ala.  351;  Gainus  z\  Cannon,  42 
Ark.  503;  Corder  v.  Corder,  124  111.  229; 
Springer  v.  Kroeschell.  161  111.  358;  Malin  v 
Malin,  1  Wend.  (N.  Y.)  625;  Shepherd  v. 
White,  11  Tex.  346;  Guest  v.  Guest,  74  Tex. 
664. 

In  Pennsylvania  it  has  been  held  that  where 
land  has  been  purchased  by  a  husband  with 
funds  of  his  wife,  his  declarations  are  not  ad- 
missible against  his  judgment  creditors,  in  an 
action  of  ejectment  brought  by  himself  and 
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declarations  against  interest  on  the  part  of  the  person  seeking  to  enforce  the 
resulting  trust  would  be  admissible  against  him  in  favor  of  the  grantee.1 

Privies.  —  Admissions  on  the  part  of  the  grantee  are  admissible  not  only 
against  himself,  but  also  against  his  privies  in  interest,8  though  of  course  it  is 
essential  that  the  admissions  by  the  grantee  should  have  been  made  while  the 
title  was  in  him,  as  admissions  by  him  after  he  has  parted  with  his  legal  title 
are  not  allowable  against  his  successor  in  title.3 

Self-serving  Declarations.  —  Self-serving  declarations  are  never  admissible  in  evi- 
dence in  favor  of  the  person  making  the  declaration,  or  in  favor  of  his  privies,4 
unless  they  were  made  at  the  time  of  the  purchase  so  as  to  form  part  of  the 
res  gestce* 

bb.  Weight  of  Admissions  as  Evidence.  —  The  courts  have  repeatedly  held  that 
such  evidence  is  not  entitled  to  much  weight,  but  should  be  received  with 
great  caution,  as  it  is  so  easy  of  fabrication,  so  incapable  of  contradiction  after 
the  death  of  the  grantee,  and  as  the  slightest  mistake  or  failure  of  recollection 
on  the  part  of  the  witness  may  cause  a  total  alteration  of  its  effect,6  and  after 
the  death  of  the  grantee  it  is  not  sufficient  to  form  the  basis  of  a  decree  estab- 
lishing a  resulting  trust,  unless  it  is  clear,  consistent,  and  corroborated  by  cir- 
cumstances.7   Still,  it  has  been  held  that  if  the  declarations  of  the  grantee 


his  wife  to  recover  ihe  land,  to  show  that  the 
purchase  was  made  with  the  funds  of  the 
wife,  and  thereby  to  raise  a  resulting  trust  in 
her  favor.  Zeller  v.  Light,  (Pa.  1889)  17  Atl. 
Rep.  435. 

1.  Of  Person  Seeking  to  Enforce  Trust.  —  Bur- 
den v.  May,  100  Mo.  13. 

2.  Admissibility  Against  Privies.  —  Tilford  w. 
Torrey,  53  Ala.  120;  Gainus  v.  Cannon,  42 
Ark.  503;  Norton  v.  McDevit,  122  N.  Car.  755; 
McCammon  v.  Pettitt,  3  Sneed  (Tenn.)  242; 
Sandford  v.  Weeden,  2  Heisk.  (Tenn.)  71; 
Mixon  v.  Miles,  (Tex.  Civ.  App.  1898)  46  S. 
W.  Rep.  105. 

As  Against  Wife's  Claim  of  Homestead.  —  So 
also  declarations  by  the  grantee  and  state- 
ments contained  in  an  instrument  purporting 
to  be  his  last  will,  which  show  that  the  pur- 
chase money  for  the  conveyance  to  him  was 
paid  by  a  third  person,  are  admissible  as 
against  the  wife  who  claims  the  land  as  a 
homestead.  Shepherd  v.  White,  11  Tex. 
346. 

Admissions  of  Wife  Against  Husband  Claiming 
Curtesy.  —  As  against  a  husband  claiming  cur- 
tesy in  land  the  legal  title  of  which  is  in  his 
wife,  declarations  of  the  wife  are  admissible 
after  her  death  against  the  husband  to  show 
that  the  purchase  money  belonged  to  her  chil- 
dren so  as  to  raise  a  resulting  trust  in  their 
favor  and  thereby  defeat  the  husband's  claim 
of  curtesy.  Norton  v.  McDevit,  122  N.  Car. 
755- 

3.  Declarations  After  Parting  with  Title.  — 
Tilford  v.  Torrey,  53  Ala.  120. 

4.  Self  -  serving  Declarations  —  Arkansas.  — 
Crow  v.  Watkins,  48  Ark.  169. 

Illinois.  — Corder      Cordcr,  124  III.  229. 
Indiana.  —  Hubble  v.  Osborn,  31  Ind.  249. 
New   York.  —  Lowery  v.   Erskinc,   113  N. 
Y.  52. 

North  Carolina.  —  McConnell  v,  Caldwell,  73 
N.  Car.  338. 

Pennsylvania.  —  Edwards  v.  Edwards,  39 
Pa.  St.  369;  Waricn  v.  Slecr,  112  Pa.  St.  634. 

5.  Self-serving  Declarations  as  Res  Gestae.  — 
Culp  v.  Price,  107  Iowa  133;  Hay  v.  Martin. 


(Pa.  1888)  14  Atl.  Rep.  333;  Edwards  v.  Ed- 
wards, 39  Pa.  St.  369;  Leakey  v.  Gunter,  25 
Tex.  400. 

6.  Evidence  of  Declarations  to  Be  Received  with 
Caution  —  England.  —  Lench  v.  Lench,  10  Ves. 
Jr.  518. 

United  States.  —  Smith  v.  Burnham,  3  Sumn. 
(U.  S.)  438. 

Alabama.  —  Tilford  v.  Torrey,  53  Ala.  120; 
Hatton  v.  Landman,  28  Ala.  127. 

Illinois. — Corder  v.  Corder,  124  111.  229: 
Bragg  v.  Geddes,  93  111.  40. 

Iowa.  —  Acker  v.  Priest,  92  Iowa  610. 

Kentucky.  —  Snelling  v.  Utterback,  1  Bibb 
(Ky.)6o9. 

Maine.  —  Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617. 

Missouri.  —  Woodford  v.  Stephens,  51  Mo. 
443;  Ringo  v.  Richardson,  53  Mo.  385;  Bur- 
den v.  May,  100  Mo.  13. 

New  York.  —  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  405. 

Pennsylvania.  —  Hay  v.  Martin,  (Pa.  1888) 
14  Atl.  Rep.  333;  O'Hara  v.  Dil worth,  72  Pa. 
St.  397. 

Texas.  —  Hall  v.  Layton,  16  Tex.  262. 
Virginia.  —  Donaghe  v.  Tarns,  81  Va.  132. 

7.  Necessity  for  Corroboration  —  England.  — 
Lench  v.  Lench,  10  Ves.  Jr.  518. 

Alabama.  —  Bibb  v.  Hunter,  79  Ala.  351. 
Delaware.  —  Pierson    v.    Pierson,    5  Del. 
Ch.  11. 

Illinois.  —  Green  v.  Dietrich,  114  111.  636. 

Iowa.  —  Acker  v.  Priest,  92  Iowa  610; 
Parker  v.  Pierce,  16  Iowa  227;  Maple  v.  Nel- 
son, 31  Iowa  322;  Robinson  v.  Robinson,  22 
Iowa  427. 

Missouri.  —  Berry  v.  Hartzell,  91  Mo.  132; 
Modrcll  v.  Riddle,  82  Mo.  31. 

Arew Jersey.  —  Midmcr  v.  Midmer,  26  N.J. 
Eq.  299. 

New  York.  —  Steere  v.  Steere,  5  Johns.  Ch. 
(N.  Y.)  1,  9  Am.  Dec.  256. 

Pennsylvania.  —  Lau's   Estate,    176  Pa.  St. 
100;  Kline's  Appeal,  39  Pa.  St.  463;  Crawford 
v.  Thompson,  142  Pa.  St.  551;  Young's  Estate, 
137  Pa.  St.  433. 
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w  ere  full,  clear,  and  convincing,  evidence  thereof  may  be  sufficient  to  establish 
the  trust.1 

(e)  Quantum  and  Burden  of  Proof.  —  As  the  person  who  undertakes  to  establish  a 
resulting  trust  by  parol  evidence  claims  an  estate  not  only  without  deed,  but 
in  opposition  to  the  written  title,  and  as  records  and  deeds  are  not  to  be  easily 
overthrown,  it  is  a  well-settled  rule,  not  only  that  the  burden  of  proof  to 
prove  the  payment  by  him  of  the  purchase  money  is  upon  him,2  but  also  that 
the  evidence  introduced  in  support  of  his  claim  must  be  clear,  full,  and  satis- 
factory ;  3  and  this  is  especially  true  where  there  has  been  a  great  delay  in 


Tennessee.  —  Newman  v.  Early,  3  Tenn.  Ch. 
714. 

Texas.  —  Miller  z.  Thatcher,  9  Tex.  482,  60 
Am.  Dec.  172;  Hall  v.  Layton,  16  Tex.  262. 
Virginia.  —  Boyd  v.  Cleghorn,  94  Va.  780. 

1.  Hall  v.  Livingston,  3  Del.  Ch.  348;  Pil- 
low v.  Thomas,  1  Baxt.  (Tenn.)  120. 

2.  Burden  of  Proof  —  England.  —  Wilkins  v. 
Stevens,  1  Y.  &  C.  Ch.  431. 

Alabama.  —  Lehman  v.  Lewis,  62  Ala.  129; 
Bibb  v.  Hunter,  79  Ala.  351. 

Arizona.  —  Butler  v.  Shumaker,  (Ariz.  1893) 
32  Pac.  Rep.  265. 

Illinois. — Jacksonville  Nat.  Bank  v.  Bees- 
ley,  159  111.  120,  citing  10  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  29. 

Indiana.  —  Meredith  v.  Citizens  Nat.  Bank, 
92  Ind.  343;  Hedges  v.  Keller,  104  Ind.  479. 

Iowa.  —  Harris  v.  Stone,  15  Iowa  273;  Shep- 
ard  v.  Pratt,  32  Iowa  296. 

Kentucky.  —  Ecton  v.  Moore,  4  Ky.  L.  Rep. 
307- 

North  Carolina.  —  McConnell  v.  Caldwell,  73 
N.  Car.  338. 

Ohio.  —  Jaffray  v.  Weatherby,  5  Ohio  Cir. 
Dec.  201,  12  Ohio  Cir.  Ct.  205. 

Oregon.  —  Parker  z.  Newitt,  18  Oregon  274. 

Pennsylvania.  —  Strimpfler  v.  Roberts,  18 
Pa.  St.  283,  57  Am.  Dec.  606. 

South  Caroluia. — Jones  v.  Hughey,  46  S. 
Car.  193;  Farrington  v.  Duval,  32  S.  Car.  590. 

Utah.  —  Chambers  v.  Emery,  13  Utah  374. 

3.  Proof  of  Payment  Must  Be  Clear  and  Satis- 
factory—  England.  —  Groves  v.  Groves,  3  Y.  & 
J.  170;  Willis  v.  Willis,  2  Atk.  71;  Wilkins  v. 
Stevens,  1  Y.  &  C.  Ch.  431;  Lench  v.  Lench, 
10  Ves.  Ji.  517;  Gascoigne  v.  Thwing,  1  Vern. 
366. 

United  States.  —  Allen  v.  Withrow,  110  U.  S. 
119;  Purcell  v.  Miner,  4  Wall.  (U.  S.)  513; 
Howland  v.  Blake,  97  U.  S.  626;  In  re 
Stanger,  35  Fed.  Rep.  238;  Laughlin  v.  Mitch- 
ell, 14  Fed.  Rep.  382. 

Alabama.  -1-  Tilford  v.  Torrey,  53  Ala.  120; 
Chambers  v.  Richardson,  57  Ala.  85;  Mobile 
L.  Ins.  Co.  v.  Randall,  71  Ala.  220;  Lee  v. 
Browder,  51  Ala.  288;  Rhea  v.  Tucker,  56  Ala. 
450;  Lehman  v.  Lewis,  62  Ala.  129;  Bates  v. 
Kelly,  80  Ala.  142;  Bibb  v.  Hunter,  79  Ala. 
351;  Reynolds  v.  Caldwell,  80  Ala.  232;  Shel- 
ton  v.  Aultman,  etc.,  Co.,  82  Ala.  315. 

Arizona.  —  Butler  v.  Shumaker,  (Ariz.  1893) 
32  Pac.  Rep.  265. 

Arkansas.  —  Crittenden  v.  Woodruff,  11  Ark. 
82;  Byers  v.  Danley,  27  Ark.  88;  Crow  v.  Wat- 
kins,  48  Ark.  169;  Sale  v.  McLean,  29  Ark. 
612;  Robinson  v.  Robinson,  45  Ark.  481; 
Johnson  v.  Richardson,  44  Ark.  365;  Crow  v. 
Watkins,  48  Ark.  173;  Camden  v.  Bennett,  64 
Ark.  155,  citing  10  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  29,  30. 


California.  —  Woodside  v.  Hewel,  109  Cal. 
481;  Millard  v.  Hathaway,  27  Cal.  119. 

Colorado.  —  Denver  First  Nat.  Bank  v. 
Campbell,  2  Colo.  App.  271. 

District  of  Columbia.  —  Cooksey  v.  Bryan,  2 
App.  Cas.  (D.  C.)  557. 

Florida.  —  Lofton  v.  Sterrett,  23  Fla.  565. 

Illinois.  —  Enos  v.  Hunter,  g  111.  211 ; 
Thomas  v.  Chicago,  55  111.  403;  Mahoney  v. 
Mahoney,  65  111.  406;  Clarke  v.  Quackenbos, 
27  111.  260;  Lantry  v.  Lantry,  51  111.  458,  2 
Am.  Rep.  310;  Towle  v.  Wadsworth,  147  111. 
80;  Van  Buskirk  v.  Van  Buskirk,  148  111.  9; 
Pickler  v.  Pickler,  180  111.  168;  Jacksonville 
Nat.  Bank  v.  Beesley,  159  111.  120  [citing  10 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  29J; 
Francis  v.  Roades,  146  111.  635;  Goelz  v.  Goelz, 
157  HI.  33;  Corder  zi.  Corder,  124  111.  229; 
Thor  v.  Oleson,  125  111.  365;  St.  Patrick's 
Catholic  Church  v.  Daly,  116  111.  76;  Green  v. 
Dietrich,  114  111.  636. 

Indiana.  —  Jenison  v.  Graves,  2  Blackf . 
(Ind.)  440;  Blair  v.  Bass,  4  Blackf.  (Ind.)  539; 
Fausler  v.  Jones,  7  Ind.  277;  Malady  v.  Mc- 
Enary,  30  Ind.  273;  Collier  v.  Collier,  30  Ind. 
32;  Parmlee  v.  Sloan,  37  Ind.  469;  Milliken  v. 
Ham,  36  Ind.  166. 

Iowa.  —  Olive  v.  Dougherty,  3  Greene 
(Iowa)  371;  Robinson  v.  Robinson,  22  Iowa 
427;  Noel  v.  Noel,  1  Iowa  423;  MacGregor  v. 
Gardner,  14  Iowa  326;  Nelson  v.  Worrall,  20 
Iowa  469;  Sunderland  v.  Sunderland,  19  Iowa 
325;  Monroe  v.  Graves,  23  Iowa  597;  Trout  v. 
Trout,  44  Iowa  471;  Peters  v.  Jones,  35  Iowa 
512;  Shepard  v.  Pratt,  32  Iowa  296;  Burns  v. 
Byrne,  45  Iowa  285;  Childs  v.  Griswold,  19 
Iowa  362;  Bradley  v.  Bradley,  21  Iowa  480; 
Richardson  v.  Haney,  76  Iowa  103;  Parker  v. 
Pierce,  16  Iowa  227;  Rogers  v.  McFarland,  89 
Iowa  286;  Maroney  v.  Maroney,  97  Iowa  711 ; 
Iseminger  v.  Criswell,  98  Iowa  382;  Murphy 
v.  Hanscome,  76  Iowa  192. 

Kentucky.  —  P'Pool  v.  Thomas,  (Ky.  1888)  8 
S.  W.  Rep.  198;  Snelling  v.  Utterback,  1  Bibb 
(Ky.)  609;  Letcher  v.  Letcher,  4  J.  }.  Marsh. 
(Ky.)  593;  Carey  v.  Callan,  6  B.  Mon.  (Ky.)45; 
Pool  v.  Thomas,  10  Ky.  L.  Rep.  92. 

Maine.  — Whitmore  v.  Learned,  70  Me.  276; 
Kelley  v.  Hill,  50  Me.  470;  Burleigh  v.  While, 
64  Me.  23;  Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617;  Richardson  v.  Woodbury,  43 
Me.  206;  Dudley  v.  Bachelder,  53  Me.  403. 

Maryland.  —  Greer  v.  Baughman,  13  Md. 
257;  Faringer  v.  Ramsay,  4  Md.  Ch.  33;  Witts 
v.  Horney,  59  Md.  584;  Keller  v.  Keller,  45 
Md.  269;  Brennan  v.  Durkin,  76  Md.  451. 

Massachusetts.  —  Fickett  v.  Durham,  109 
Mass.  419;  Livermore  v.  Aldrich,  5  Cush. 
(Mass.)  431. 

Michigan.  —  Waterman  v.  Seeley,  28  Mich. 
77;  Bernard  v.  Bougard,  Harr.  (Mich.)  130. 
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asserting  the  claim.1  It  has  been  held  that  by  the  terms  "clearness  and  cer- 
tainty," as  applied  to  the  degree  of  proof  required,  was  meant,  generally, 
that  there  must  be  sufficient  positive  facts  proved  to  take  the  matter  out  of 


Mississippi.  —  Logan  v.  Johnson,  72  Miss. 
185. 

Missouri.  — Johnson  v.  Quarles,  46  Mo.  423; 
Philpot  v.  Penn,  91  Mo.  38;  Berry  v.  Hartzell, 
91  Mo.  132;  Woodford  v.  Stephens,  51  Mo. 
443;  Forrester  v.  Scoville,  51  Mo.  268;  Burdett 
v.  May,  100  Mo.  13;  Modrell  v.  Riddle,  82  Mo. 
31;  McFarland  v.  La  Force,  119  Mo.  585; 
King  v.  Isley,  116  Mo.  155;  Adams  v.  Burns, 
96  Mo.  361;  Shaw  v.  Shaw,  86  Mo.  594. 

Nebraska.  —  Falsken  v.  Harkendorf,  11  Neb. 
82;  Robinson  v.  Jones.  31  Neb.  20;  Detwiler 
v.  Detwiler,  30  Neb.  338;  Klamp  v.  Klamp,  51 
Neb.  17;  Hoehne  v.  Breitkreitz,  5  Neb.  no. 

Nevada.  —  White  v.  Sheldon,  4  Nev.  280; 
Frederick  v.  Hass,  5  Nev.  389. 

New  Jersey.  —  Parker  v.  Snyder,  31  N.  J. 
Eq.  164;  Whitley  v.  Ogle,  47  N.  J.  Eq.  67; 
Read  v.  Huff,  40  N.  J.  Eq.  229;  Cutler  v.  Tut- 
tle,  19  N.  J.  Eq.  549;  Midmer  v.  Midmer,  26 
N.  J.  Eq.  299;  Krauth  v.  Thiele,  45  N.  J.  Eq. 
407;  Ward  v.  Price,  12  N.  J.  Eq.  543;  Fisler  v. 
Porch,  io  N.  J.  Eq.  243;  Tunnard  v.  Littell,  23 
N.  J.  Eq.  264. 

New  York.  —  Getman  v.  Getman,  I  Barb. 
Ch.  (N.  Y.)  499;  White  v.  Carpenter,  2  Paige 
(N.  Y.)  217;  Steere  v.  Steere,  5  Johns.  Ch.  (N. 
Y.)  20,  9  Am.  Dec.  256;  Boyd  v.  M'Lean,  1 
Johns.  Ch.  (N.  Y.)  590;  Botsford  v.  Burr,  2 
Johns.  Ch.  (N.  Y.)  414. 

North  Carolina.  —  Summers  v.  Moore,  113 
N.  Car.  394. 

Ohio.  —  Mannix  v.  Purcell,  46  Ohio  St.  102, 
15  Am.  St.  Rep.  562;  Miller  v.  Stokely,  5  Ohio 
St.  194. 

Oregon.  —  Sisemore  v.  Pelton,  17  Oregon 
546;  Parker  v.  Newiti,  18  Oregon  274. 

Pennsylvania. — Walter  v.  Snowden,  (Pa. 
1887)6  Cent.  Rep.  731;  Silliman  v.  Haas,  151 
Pa.  St.  52;  Brickell  v.  Earley,  115  Pa.  St.  473; 
Serfass  v.  Serfass,  14  Pa.  Co.  Ct.  97;  Jackson's 
Appeal,  (Pa.  1887)  8  Atl.  Rep.  870;  Bennett  v. 
Fulmer,  49  Pa.  St.  155;  Lloyd  v.  Lynch,  28 
Pa.  St.  419,  70  Am.  Dec.  137;  Hay  v.  Martin, 
(Pa.  1888)  14  Atl.  Rep.  333;  Thompson's  Ap- 
peal, 22  Pa.  St.  16;  Hayes's  Appeal,  123  Pa. 
St.  no;  Kline's  Appeal,  39  Pa.  St.  463;  Far- 
rell  v.  Lloyd,  69  Pa.  St.  239;  Capehart  v. 
Capehart,  2  Phila.  (Pa.)  134,  13  Leg.  Int.  (Pa.) 
204;  Nichols  v.  Nichols,  1  Lack.  Jur.  (Pa.)  42; 
Hoover  v.  Hoover,  129  Pa.  St.  201;  Buchanan 
v.  Streeper,  11  W.  N.  C.  (Pa.)  434. 

South  Carolina.  —  Catoe  v.  Caloe,  32  S.  Car. 
595;  Gaines  v.  Drakeford,  51  S.  Car.  37. 

Tennessee.  —  Holder  v.  Nunnclly,  2  Coldw. 
(Tenn.)  288;  Hall  v.  Fowlkes,  9  Hcisk.  (Tenn.) 
745;  Hardison  v.  Billington,  14  Lea  (Lcnn.) 
346;  Page  v.  Gillentine,  6  Lea  (Tenn.)  244; 
McCammon  v.  Pcttitt,  3  Sneed  (Tenn.)  242; 
Hayncs  v.  Swann,  6  Hcisk.  (Tenn.)  560;  Pil- 
low ».  Thomas,  1  Baxt.  (Tenn.)  120;  llydcn 
v.  Hydcn,  6  Baxt.  (Term.)  406;  Thompson  v. 
Branch,  Meigs  (Tenn.)  390. 

Texas. — Cunio  v.  Burland,  1  Tex.  Unrcp. 
Cas.  469;  Agricultural,  etc.,  Assoc.  v.  Brew- 
ster, 5r  Tex.  257;  Hcnslee  v.  Ilctislee,  5  Tex. 
Civ.  App.  367. 

1 


Virginia. —  Phelps  v.  Seely,  22  Gratt.  (Va.) 
589;  Steagall  v.  Steagall,  9c  Va.  73;  Donaghe 
v.  Tarns,  81  Va.  132;  Miller  v.  Blose,  30  Gratt. 
(Va.)  744;  Woodward  v.  Sibert,  82  Va.  441; 
Parker  v.  Logan,  82  Va.  376. 

Washington.  —  Spencer  v.  Terrel,  17  Wash. 
514- 

West  Virginia.  —  Smith  v.  Patton,  12  W.  Va. 
541;  Smith  v.  Turley,  32  W.  Va.  14. 

The  Following  Are  Some  of  the  Expressions 
Used  by  the  Courts  as  to  the  degree  of  proof  re- 
quired : 

Clear.  —  Parker  v.  Snyder,  31  N.  J.  Eq.  164; 
Smith  v.  Patton,  12  W.  Va.  541. 

Very  Clear  and  Received  with  Great  Caution. 
—  Corder  v.  Corder,  124  111.  229;  Millard  v. 
Hathaway,  27  Cal.  119;  Miller  v.  Blose,  30 
Gratt.  (Va.)  744. 

Clear  and  Distinct  or  Explicit.  —  Witts  v. 
Horney,  59  Md.  584;  Kane  v.  O'Conners,  78 
Va.  76. 

Clear  and  Satisfactory.  —  Laughlin  1.  Mitch- 
ell, 14  Fed.  Rep.  382;  P'Pool  v.  Thomas,  (Ky. 
1888)  8  S.  W.  Rep.  198;  Agricultural,  etc., 
Assoc.  v.  Brewster,  51  Tex.  257. 

Not  Only  Satisfactory,  but  Clear  and  Un- 
doubted.  —  Reynolds  v.  Caldwell,  80  Ala. 
232. 

Unquestionable.  —  Dudley  v.  Bachelder,  53 
Me.  403. 

Clearly  Sufficient.  —  Billings  v.  Clinton,  6  S. 
Car.  90. 

Full,  Clear  and  Convincing.  —  Lee  v.  Brow- 
der,  51  Ala.  288;  Lehman  v.  Lewis,  62  Ala. 
129;  Donaghe  v.  Tarns,  81  Va.  132;  Baker  v. 
Vining,  30  Me.  121,  50  Am.  Dec.  617. 

Most  Convincing  and  Irrefragable.  —  Hyden 
v.  Hydcn,  6  Baxt.  (Tenn  )  406;  McCammon  v. 
Pettitt,  3  Sneed  (Tenn.)  246. 

Most  Satisfactory.  —  In  two  cases  in  Illinois, 
Green  v.  Dietrich,  114  111.  636,  and  Heneke 
v.  Floring,  114  111.  554,  it  was  said  that  the 
proof  must  be  "  of  the  most  satisfactory  char- 
acter." But  in  both  of  these  it  was  after  the 
lapse  of  many  years. 

1.  Lapse  of  Time —  United  States.  —  re 
Stanger,  35  Fed.  Rep.  238. 

Illinois.  —  Springer  v.  Springer,  114  111.  550; 
Heneke  v.  Floring,  114  111.  554;  Strong  v. 
Messinger,  148  111.  431. 

Iowa.  —  Nelson  v.  Worrall,  20  Iowa  469; 
Maple  v.  Nelson,  31  Iowa  322;  Sunderland  v. 
Sunderland,  19  Iowa  325;  Murphy  \v.  Hans- 
come,  76  Iowa  192. 

Kentucky.  —  Hart  v.  Hawkins,  3  Bibb  (Ky.) 
502,  6  Am.  Dec.  666;  Ecton  v.  Moore,  4  Ky.  L. 
Rep.  307. 

Missouri.  —  Adams  v.  Burns,  96  Mo.  361. 

Arew  Jersey.  —  McKcown  v.  McKcown,  33 
N.  J.  Eq.  384.  34  N.  J.  Eq.  560. 

Oregon.  —  Clark  v.  Pratt,  15  Oregon  304; 
Snider  v.  Johnson,  25  Oregon  328. 

Pennsylvania.  —  Young's  Estate,  137  Pa.  St. 
433;  Crawford  Thompson,  142  Pa.  St.  551; 
Strimptlcr  v.  Roberts,  18  Pa.  St.  283.  57  Am. 
Dec.  606. 

Virginia.  —  Parker  v.  Logan,  82  Va.  376. 
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the  realm  of  conjecture  and  presumption,1  and  it  has  also  been  held  error  to 
charge  that  the  "  clearest  and  most  positive  proof"  must  be  given;2  but  it 
has  been  held  not  error  to  refuse  to  charge  that  such  parol  evidence  should  be 
received  with  "  great  caution."  :t 

Particular  Cases.  —  The  sufficiency  of  the  evidence  to  sustain  the  claim  in 
favor  of  a  resulting  trust  must,  of  course,  depend  upon  the  circumstances  of 
each  particular  case,  and  reference  is  made  in  the  notes  to  collections  of  cases 
in  which  the  evidence  has  been  held  insufficient,4  and  on  the  other  hand  in 
which  it  has  been  held  sufficient,3  to  support  the  claim  of  a  resulting  trust. 

(2)  Evidence  to  Rebut  Presumption  of  Trust. — As  heretofore  stated,  the 
doctrine  of  a  trust  resulting  from  the  payment  of  the  purchase  monej'  is  based 
on  the  presumption,  arising  from  the  transaction,  that  the  person  paying  the 
purchase  money  intended  to  retain  the  beneficial  interest,  and  may  be  rebut- 
ted by  showing  that  it  was  his  intention  that  the  grantee  should  take  the 
beneficial  as  well  as  the  legal  title.0 

1.  Marshall  v.  Fleming,  11  Colo.  App.  515. 
See  also  Sandford  v.  Weeden,  2  Heisk. 
(Term.)  71. 

2.  Clearest  and  Most  Positive  Proof  Not  Re- 
quired.—  Neyland  v.  Bendy,  69  Tex.  711.  To 
the  same  effect  see  Baylor  v.  Hopf,  81  Tex. 
637.  See  also  Markham  v.  Carothers,  47 
Tex.  22. 

3.  Jackson  v.  Stevens,  108  Mass.  94. 

4.  Evidence    Held   Insufficient  —  England. — 
Wilkins  7\  Stevens,  I  Y.  &  C.  Ch.  431. 

United  States.  —  In  re  Stanger,  35  Fed.  Rep. 
238;  Laughlin  v.  Mitchell,  14  Fed.  Rep.  382. 

Alabama.  —  Shelby  v.  Tardy,  84  Ala.  327; 
Reynolds  v.  Caldwell,  80  Ala.  232;  Shelton  v. 
Aultman,  etc.,  Co.,  82  Ala.  315;  Tilford  v. 
Torrey,  53  Ala.  120;  Lehman  v.  Lewis,  62 
Ala.  129. 

Arizona.  —  Butler  v.  Shumaker,  (Ariz.  1893) 
32  Pac.  Rep.  265. 

Arkansas.  —  Leggett  v.  Sutton,  (Ark.  1892) 
18  S.  W.  Rep.  125;  Crittenden  v.  Woodruff,  11 
Ark.  82;  Crow  v.  Watkins,  48  Ark.  169. 

California.  —  Woodside  v.  Hewel,  109  Cal. 
481. 

Colorado.  —  Denver  First  Nat.  Bank  v. 
Campbell,  2  Colo.  App.  271;  Warren  v. 
Adams,  19  Colo.  515. 

Florida.  —  Lofton  v.  Sterrett,  23  Fla.  565. 

Illinois. — Towle  v.  Wadsworth,  147  111.  80; 
Jacksonville  Nat.  Bank  v.  Beesley,  159  111. 
120;  Schneider  v.  Becker,  125  111.  109;  Heneke 
v.  Floring,  114  111.  554;  Corder  v.  Corder,  124 
111.  229. 

Indiana.  —  Hedges  v.  Keller,  104  Ind.  479. 

Iowa.  —  Maple  v.  Nelson,  31  Iowa  322;  Mur- 
phy v.  Hanscome,  76  Iowa  192;  Richardson  v. 
Haney,  76  Iowa  101. 

Kentucky.  —  P'Pool  v.  Thomas,  (Ky.  1888)  8 
S.  W.  Rep.  198:  Pool  v.  Detraz,  (Ky.  1897)  42 
S.  W.  Rep.  346. 

Maine.  —  Whitmore  v.  Learned,  70  Me.  276. 

Maryland.  —  Brennan  v.  Durkin,  76  Md. 
451;  Greer  v.  Baughman,  13  Md.  257. 

Mississippi.  —  Logan  v.  Johnson,  72  Miss. 
185. 

Missouri.  —  Plumb  v.  Cooper,  121  Mo.  668; 
King  v.  Isley,  116  Mo.  155;  McFarland  v.  La 
Force,  119  Mo.  585;  Adams  v.  Burns,  96  Mo. 
361;  Berry  v.  Hartzell,  91  Mo.  132. 

Nebraska.  —  Anderson  v.  South  Omaha 
Land  Co.,  35  Neb.  785;  Williams  v.  Lowe,  4 
Neb.  382;  Roddy  v.  Roddy,  3  Neb.  96. 


New  York.  —  Lowery  v.  Erskine,  113  N. 
Y.  52. 

Oregon.  —  Clark  v.  Pratt,  15  Oregon  304; 
Snider  v.  Johnson,  25  Oregon  328. 

Pennsylvania.  —  Wolff's  Appeal,  123  Pa.  St. 
438;  Ball  v.  Davidson,  (Pa.  1889)  17  Atl.  Rep. 
221;  Crawford  v.  Thompson,  142  Pa.  St.  551; 
Kline's  Appeal,  39  Pa.  St.  463;  Behm  v. 
Molly,  133  Pa.  St.  614;  Strimpfler  v.  Roberts, 
18  Pa.  St.  283,  57  Am.  Dec.  606. 

South  Carolina.  —  Catoe  v.  Catoe,  32  S.  Car. 
595- 

Tennessee.  —  Hall  v.  Fowlkes,  9  Heisk. 
(Tenn.)  745. 

Texas.  —  Atwell  v.  Watkins,  13  Tex.  Civ. 
App.  668. 

Utah.  —  Chambers    v.     Emery,    13  Utah 

374-. 

Virginia.  —  Woodward  v.  Sibert,  82  Va.  441; 
Page  v.  Lindsay,  86  Va.  169;  Throckmorton  v. 
Throckmorton,  91  Va.  42. 

5.  Evidence  Held  Sufficient  —  Alabama. — 
Kimbrough  v.  Nelms,  104  Ala.  554. 

Arkansas.  —  McGuire  v.  Ramsey,  9  Ark. 
518.  _ 

District  of  Columbia.  —  Cooksey  v.  Bryan,  2 
App.  Cas.  (D.  C.)  557. 

Illinois.  —  Boyd  v.  Boyd,  163  111.  611. 
Iowa. —  Hines  v.  Light,  83  Iowa  737. 
Kentucky.  —  Hart  v.  Hawkins,  3  Bibb  (Ky.) 
502,  6  Am.  Dec.  666. 

Mississippi.  —  House  v.  Harden,  52  Miss. 
860. 

Nebraska.  —  Clark  v.  Clark,  21  Neb.  402; 
Detwiler  v.  Detwiler,  30  Neb.  338. 

New  Hampshire.  —  Lyford  v.  Thurston,  16 
N.  H.  399. 

New  ferscy.  —  Van  Syckle  v.  Kline,  34  N.  J. 
Eq.  332. 

Pennsylvania. — Altoona  Coal,  etc.,  Co.  v. 
Burk,  172  Pa.  St.  53;  Hayes's  Appeal,  123  Pa. 
St.  no;  Farrell  v.  Lloyd,  69  Pa.  St.  239;  Har- 
rold  v.  Lane,  53  Pa.  St.  268;  Logan  v.  Eva, 
144  Pa.  St.  312. 

South  Carolina.  —  Farrington  v.  Duval,  32  S. 
Car.  590. 

Tennessee.  —  Pillow  v.  Thomas,  1  Baxt. 
(Tenn.)  120:  McCammon  v.  Pettitt,  3  Sneed 
(Tenn.)  242. 

6.  Presumption  of  Resulting  Trust  Rebuttable. 

—  Ward  v.  Ward,  59  Conn.  188.    See  supra, 
this  section,  subdiv.  3.  b.  Rebutting  Presump- 
tion of  Resulting  Trust. 
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Admissibility  of  Parol  Evidence.  —  And  for  this  purpose  parol  evidence  is  admis- 
sible to  rebut  this  presumption,  to  the  same  extent  that  it  is  admissible  to 
show  the  payment  of  the  purchase  money  and  thereby  create  a  resulting 
trust ;  1  and  evidence  of  all  the  facts  and  circumstances  surrounding  the  trans- 
action should  be  admitted  for  the  purpose  of  determining  this  intention.2 
The  evidence  must,  however,  relate  to  the  intention  of  the  parties  at  the  time 
of  the  transaction.3 

Eight  to  Testify  as  to  intention.  —  The  person  by  whom  the  purchase  money 
was  paid  may  testify  as  to  whether  it  was  his  intention  that  the  grantee 
should  take  the  beneficial  interest  or  merely  hold  as  trustee.4 

Intention  Question  of  Fact.  —  Of  course  the  question  as  to  the  intention  of  the 
person  paying  the  purchase  money  is  one  of  fact.5 

Burden  and  Quantum  of  Proof.  —  Unless  the  presumption  of  an  advancement 
arises  by  reason  of  the  relationship  of  the  parties,6  the  burden  is  upon  the 
grantee  to  show  that  the  payment  by  the  person  in  whose  favor  the  resulting 
trust  is  sought  to  be  enforced  was  intended  as  a  gift,7  as  the  mere  fact  of  pay- 
ment creates  a  prima  facie  presumption  of  a  resulting  trust ; 8  still,  the  evi- 
dence to  rebut  the  presumption  of  a  resulting  trust  is  not  required  to  be  as 
strong  as  that  required  to  show  the  payment  of  the  purchase  money.9 

4.  Resulting  Trusts  Arising  Out  of  Purchases  with  Fiduciary  Funds — a.  In 
General.  —  The  rule  is  well  settled  that  where  a  fiduciary  purchases  an 
estate  in  his  own  name  with  the  fiduciary  funds,  whether  he  be  or  be  not 
authorized  to  do  so,  and  though  he  intended  to  hold  the  estate  for  himself,  a 
trust  results  in  favor  of  the  persons  entitled  to  the  funds  so  used,  and  they 
may  have  the  benefit  of  the  purchase ;  and  a  fortiori  this  is  so  where  the 
purchase  is  made  directly  for  the  benefit  of  the  cestui  que  trust  and  is  so 
intended  by  both  parties. 10    The  right  of  the  cestui  que  trust  becomes  at  his 


1.  Parol  Evidence  Admissible —  United  States. 
—  Jenkins  v.  Pye,  12  Pet.  (U.  S.)  241. 

California.  — Tryon  v.  Huntoon,  67  Cal. 
325. 

Illinois. —  Donlin  v.  Bradley,  119  111.  412; 
Goelz  v.  Goelz,  157  III.  45;  Maxwell  v.  Max- 
well, 109  111.  588;  Cartwright  v.  Wise,  14  111. 
417;  Taylor  v.  Taylor,  9  111.  303. 

Maine.  —  Baker  v.  Vining,  30  Me.  121,  50 
Am.  Dec.  617. 

Massachusetts.  —  Livermore  v.  Aldrich,  5 
Cush.  (Mass.)  431. 

Minnesota.  —  Irvine  v.  Marshall,  7  Minn. 
286. 

New  Hampshire.  —  Blasdcl  v.  Locke,  52  N. 
H.  238;  Farrington  v.  Barr,  36  N.  H.  86;  Page 
v.  Page,  8  N.  H.  187. 

New  Jersey.  —  Peer  v.  Peer,  11  N.  J.  Eq.  432; 
Warren  v.  Tynan,  54  N.  J.  Eq.  402. 

New  York.  —  Botsford  v.  Burr,  2  Johns.  Ch. 

(N.  Y.)  405. 

Ohio. — Creed  v.  Lancaster  Bank.  1  Ohio 
St.  r. 

Pennsylvania.  —  Warren  v.  Steer,  112  Pa.  St. 
634;  Hays  v.  Quay,  68  Pa.  St.  263;  Wiser  v. 
Allen,  02  Pa.  St.  317. 

Texas.  —  Smith  v.  Strahan,  16  Tex.  314,  67 
Am.  Dec.  622. 

2.  Facts  and  Circumstances  Surrounding  Trans- 
action.—  See  Goelz  v.  Goelz,  157  III.  45  {citing 
10  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.]  18, 
19];  Kclsey  v.  Snydci,  118  III.  544;  Zimmer- 
man v.  Barber,  176  Pa.  St.  1;  Carter  v.  Mont- 
gomery. 2  Tcnn.  Ch.  216. 

3.  Intention  at  Timo  of  Transaction.  —  Warren 
v.  Steer,  112  Pa.  St.  634. 

Thus,  the  subsequent  declarations  of  the 


person  paying  the  purchase  money,  not  bear- 
ing upon  his  intention  at  the  time  of  the  pur- 
chase, cannot  affect  the  title.  Warren  v.  Steer, 
112  Pa.  St.  634,  118  Pa.  St.  529. 

4.  May  Testify  as  to  Intention.  —  Derry  v. 
Devon,  3  Smale  &  G.  403;  Forrest  v.  Forrest, 
11  Jur.  N.  S.  317;  Culp  v.  Price,  107  Iowa  133. 

5.  Intention  Question  of  Fact.  —  Ward  v. 
Ward,  59  Conn.  196. 

6.  See  supra,  this  section,  Advancements. 

7.  Burden  of  Proof.  —  Soar  v.  Foster,  4  Jur. 
N.  S.  406. 

8.  See  the  cases  cited  supra,  this  section,  to 
the  general  proposition,  as  to  the  existence  of 
a  resulting  trust  arising  from  the  payment 
of  the  purchase  money. 

9.  Quantum  of  Proof.  —  Walsh  v.  MrBricle,  72 
Md.  45.  Sec  also  Nicholson  v.  Mulligan,  3  Ir. 
Eq.  322. 

10.  Purchase  with  Fiduciary  Funds  —  England. 
—  Keech  v.  Sandford,  1  While  &  T.  Lead. 
Cas.  53;  Trench  v.  Harrison,  17  Sim.  ill; 
Lcnch  v.  Lench,  10  Ves.  Jr.  51 1;  Mathias  v. 
Mathias,  3  Smale  &  G.  552;  Ousclcy  v.  Ans- 
truther.  10  Beav.  453;  Great  Luxembourg  R. 
Co.  v.  Magnay,  25  Beav.  586;  ///  re  Exchange 
Banking  Co.,  21  Ch.  D.  519;  Bagnall  1.  Carl- 
ton, 6  Ch.  D.  371;  New  Sombrero  Phosphate 
Co.  v.  Erlangcr,  5  Ch.  D.  73,  3  App.  Cas.  1218; 
Lees  v.  Nullall,  1  Russ.  &  M.  53;  Carter  v. 
Palmer,  11  Bligh  N.  S.  397;  Lane  v.  Digluon, 
Ambl.  409;  Dcg  v.  Deg,  2  P.  Wms.  412;  Perry 
v.  Phclips,  4  Ves.  Jr.  108;  Powell  v.  Glover.  3 
P.  Wms.  251.  note  a;  Fox  v.  Mackrcth.  2  Bro. 
C.  C.  400,  2  Cox  Ch.  320;  Morrct  :'.  Paskc,  2 
Atk.  54;  Kimbcr  v.  Barber.  L.  R.  8  Ch.  56; 
Wcddcrburn  7-.  Wedderburn,  4  Myl.  &  C.  41; 
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election  one  of  ownership  of  the  land, 

Docker  v.  Somes,  2  Myl.  &  K.  665;  Gresley 
v.  Mousley,  4  De  G.  &  J.  78;  Holman  v. 
Loynes,  4  De  G.  M.  &  G.  270;  Hesse  v. 
Briant,  6  De  G.  M.  &  G.  623;  Knight  v.  Bow- 
yer,  2  De  G.  &  J.  421;  Savery  v.  King,  5  H. 
L.  Gas.  627;  Thornton  v.  Slokill,  1  Jur.  N.  S. 
751;  Phavre  v.  Peree,  3  Dow  128.  Ex  p. 
•  Boyd,  5  W.  R.  634;  Carter  v.  Long,  26  Can. 
Sup.  Ct.  430.  Raphael  v.  McFarlane,  18  Can. 
Sup.  Ct.  183. 

United  States.  —  Philips  v.  Crammond,  2 
Wash.  (U.  S.)  441;  Flanders  v.  Thompson,  3 
Woods  (U.  S.)  9;  Dodge  v.  Woolsey,  18  How. 
(U.  S.)  331;  Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black  (U.  S.)  715;  Smith  v.  Burnhain, 
3  Sumn.  (U.  S.)  435;  Thompson  v.  Perkins,  3 
Mason  (U.  S.)  232;  U.  S.  v.  State  Nat.  Bank, 
96  U.  S.  30;  McDonogh  v.  Murdoch,  15  How. 
(U.  S.)  367;  Spokane  v.  Spokane  First  Nat. 
Bank,  68  Fed.  Rep.  982;  Roggenkamp  v.  Rog- 
genkamp,  68  Fed.  Rep.  605,  Wormley  v. 
Wormley,  8  Wheat.  (U.S.)  421;  Friedlander 
v.  Johnson,  2  Woods  (U.  S.)  675;  Gaines  v. 
Chew,  2  How.  (U.  S.)  619. 

Alabama.  —  Tilford  v.  Torrey,  53  Ala.  120; 
Crutcher  v.  Taylor,  66  Ala.  217;  Walker  v. 
Elledge,  65  Ala.  51;  Lewis  v.  Montgomery 
Mut.  Bldg.,  etc.,  Assoc.,  70  Ala.  276;  Carle- 
ton  v.  Rivers,  54  Ala.  467;  Glenn  v.  Glenn,  47 
Ala.  204;  Nettles  v.  Nettles,  67  Ala.  599;  Mor- 
gan v.  Morgan,  68  Ala.  80;  Olds  v.  Marshall, 
93  Ala.  138;  Lehman  v.  Lewis,  62  Ala.  129; 
Danforth  v.  Herbert,  33  Ala.  497;  Du  Bose  v. 
Carlisle,  51  Ala  590. 

Arkansas.  —  Pindall  v.  Trevor,  30  Ark.  249; 
Shelton  v.  Lewis,  27  Ark.  190;  Osborne  v. 
Graham,  30  Ark.  66;  Williamson  v.  Furbush, 
31  Ark.  539;  Graves  v.  Pinchback,  47  Ark. 
470;  Wheat  v.  Moss,  16  Ark.  255. 

California.  —  Jenkins  v.  Frink,  30  Cal.  586, 
89  Am.  Dec.  134;  Neall  v.  Hill,  16  Cal.  145,  76 
Am.  Dec.  508;  Eversdon  v.  Mayhew,  65  Cal. 
163;  Stratton  v.  California  Land,  etc.,  Co.,  86 
Cal.  353;  Roach  v.  Caraffa,  85  Cal.  436;  Wells 
v.  Robinson,  13  Cal.  133. 

Connecticut. — Church  v.  Sterling,  16  Conn. 
388;  Mowry  v.  Hawkins,  57  Conn.  453. 

District  of  Columbia.  —  Balloch  v.  Hooper,  6 
Mackey  (D.  C.)  421. 

Florida.  —  Anderson  v.  Northrop,  30  Fla. 
612:  Claflin  v.  Ambrose,  37  Fla.  78. 

Georgia.  —  Henderson  v.  Williams,  97  Ga. 
709;  Hampton  v.  Hampton,  18  Ga.  513;  Phin- 
izy  v.  Few,  19  Ga.  66;  Chastain  v.  Smith,  30 
Ga.  96;  Sasser  v.  Sasser,  73  Ga.  275;  Martin 
v.  Greer,  1  Ga.  Dec.  (pt.  i.)  109. 

Illinois.  —  Dodge  v.  Cole,  97  111.  338,  37  Am. 
Rep.  in;  Musham  v.  Musham,  87  111.  80; 
Roberts  v.  Opp,  56  111.  34;  Cookson  v.  Rich- 
ardson, 69  111.  137;  Moss  v.  Moss,  95  111.  449; 
Stow  v.  Kimball,  28  111.  93;  Smith  v.  Ramsey, 
6  HI.  373;  Follansbe  v.  Kilbreth,  17  111.  522,  65 
Am.  Dec.  691;  Loften  v.  Witboard,  92  111.  461; 
Ward  v.  Armstrong,  84  111.  151;  Rice  v.  Rice, 
108  111.  199;  Fischbeck  v.  Gross,  112  111.  208; 
Seaman  v.  Cook,  14  111.  501;  Weaver  v. 
Fisher,  no  111.  146;  Bruce  v.  Roney,  18  111. 
67;  Breit  v.  Yeaton,  101  111.  242;  Sholty  v. 
Sholty,  140  111.  81. 

Indiana.  —  French  v.  Sheplor,  83  Ind.  266,  43 
Am.  Rep.  67;   Resor  v.  Resor,  9  Ind.  347; 
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and  not  merely  a  lien  upon  it  for  the 

Miller  v.  Blackburn,  14  Ind.  62;  Goldsberry  v. 
Gentry,  92  Ind.  193;  Boyer  v.  Libey,  88  Ind. 
235;  Derry  v.  Derry,  74  Ind.  560;  Pugh  v. 
Pugh,  9  Ind.  132;  Riehl  v.  Evansville  Foundry 
Assoc.,  104  Ind.  70;  Waldron  v.  Sanders,  85 
Ind.  270;  Catherwood  v.  Watson,  65  Ind.  576; 
Hampson  v.  Fall,  64  Ind.  382;  Brannon  v. 
May,  42  Ind.  92;  Pierce  v.  Hower,  142  Ind. 
626;  Blair  v.  Bass,  4  Blackf.  (Ind.)  539;  Rhodes 
v.  Green,  36  Ind.  7. 

Iowa.  —  Fox  v.  Doherty,  30  Iowa  334;  Rob- 
inson v.  Robinson,  22  Iowa  427;  Burden  v. 
Sheridan,  36  Iowa  125,  14  Am.  Rep.  505; 
Reickhoff  v.  Brecht,  51  Iowa  633;  Claussen  v. 
La  Franz,  I  Iowa  226;  Schaffner  v.  Grutz- 
macher,  6  Iowa  137;  Sunderland  v.  Sunder- 
land, 19  Iowa  325;  McLenan  v.  Sullivan,  13 
Iowa  521;  Williams  v.  Williams,  (Iowa  1899) 
78  N.  W.  Rep.  792;  Matter  of  Maxwell,  83 
Iowa  590. 

Kansas.  —  Rose  v.  Hayden,  35  Kan.  106,  57 
Am.  Rep.  145;  English  v.  Law,  27  Kan.  242; 
Winkfield  v.  Brinkman,  21  Kan.  682. 

Kentucky.  —  Lee  v.  Fox,  6  Dana  (Ky.)  171; 
Perry  v.  Head,  1  A.  K.  Marsh.  (Ky.)  46; 
Chapline  v.  McAfee,  3  J.  J.  Marsh.  (Ky.)  515; 
Deatly  v.  Murphy,  3  A.  K.  Marsh.  (Ky.) 
472;  Lewis  v.  Taylor,  96  Ky.  556;  Hixon  v. 
Bridges,  (Ky.  1897)  38  S.  W.  Rep.  1046. 

Louisiana.  —  Hall  v.  Sprigg,  7  Mart.  (La.) 
243,  12  Am.  Dec.  506;  Rhodes  v.  Hooper,  6 
La.  Ann.  356;  Livingston  v.  Morgan,  26  La. 
Ann.  646;  Gurney's  Succession,  14  La.  Ann. 
632. 

Maine.  —  Brown  v.  Dwelley,  45  Me.  52;  Mc- 
Larren  v.  Brewer,  51  Me.  402;  Merrill  v. 
Smith,  37  Me.  394;  Houghton  v.  Davenport, 
74  Me.  590. 

Maryland.  —  Brooks  v.  Dent,  I  Md.  Ch.  523; 
Thomas  v.  Standiford,  49  Md.  181;  Cecil  Bank 
v.  Snively,  23  Md.  253;  Abell  v.  Brown,  55 
Md.  217;  Hartsock  v.  Russell,  52  Md.  619. 

Massachusetts.  —  Richards  v.  Manson,  101 
Mass.  482;  Bancroft  v.  Consen,  13  Allen 
(Mass.)  50;  Jones  v.  Dexter,  130  Mass.  380,  39 
Am.  Rep.  459;  National  Mahaiwe  Bank  v. 
Barry,  125  Mass.  20;  Hervey  v.  Rawson,  164 
Mass.  501;  Moore  v.  Stinson,  144  Mass.  594; 
McGuire  v.  Devlin,  158  Mass.  63. 

Michigan.  —  Michigan  Air  Line  R.  Co.  v. 
Mellen,  44  Mich.  321. 

Mississippi.  —  Harper  v.  Archer,  28  Miss. 
212;  Hancock  v.  Titus,  39  Miss.  224;  Hender- 
son v.  Warmack,  27  Miss.  830;  Cameron  v. 
Lewis,  56  Miss.  76;  Porter  v.  Caspar,  54  Miss. 
359;  Wood  v.  Stafford,  50  Miss.  370;  Fant  v. 
Dunbar,  71  Miss.  576. 

Missouri. — Valle  v.  Bryan,  19  Mo.  423; 
Woodford  v.  Stephens,  51  Mo.  443;  Modrell  v. 
Riddle,  82  Mo.  31;  White  v.  Drew,  42  Mo.  561; 
Baumgartner  v.  Guessfeld,  38  Mo.  36;  Boyn- 
ton  v.  Miller,  144  Mo.  681;  Johnson  v.  Quarles, 
46  Mo.  423;  Jones  v.  Elkins,  143  Mo.  647. 
Montana.  —  Muller  v.  Buyck,  12  Mont.  354. 
ATebraska.  —  Roy  v.  McPherson,  11  Neb. 
197;  State  Nat.  Bank  v.  Johnson,  51  Neb.  546. 

New  Hampshire.  —  Farley  v.  Blood,  30  N. 
H.  354;  Hall  v.  Young,  37  N.  H.  134. 

Mew  Jersey.  —  Strauon  v.  Dialogue,  16  N.  J. 
Eq.  70;   Nestal  v.  Schmid,  29  N.  J.  Eq.  45S; 
Lathrop  v.  Gilbert,  10  N.  J.  Eq.  344;  Gogherty 
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amount  of  the  trust  funds  used  in  the  purchase.1 

Exchange  of  Trust  Property.  —  The  principle  creating  a  resulting  trust  in  prop- 
erty purchased  with  trust  funds  applies  equally  where  property  is  acquired  by 
a  trustee  by  an  exchange  of  trust  property .a 

Not  Strictly  a  Eesulting  Trust.  —  It  has  been  said  that  the  right  of  a  cestui  que 
trust  to  claim  property  purchased  by  the  trustee  with  trust  funds  is  not  tech- 
nically nor  strictly  a  resulting  trust,  but  is  instead  a  trust  implied  or  created 
by  law,  originating  in  the  right  to  pursue  a  trust  fund  through  its  various 
transmutations  into  a  new  investment  in  violation  of  the  duties  of  the  trustee.3 


v.  Bennett,  37  N.  J.  Eq.  87;  Johnson  v. 
Dougherty,  18  N.  J.  Eq.  406;  Baldwin  v.  John- 
son, 1  N.  J.  Eq.  441;  Plaut  v.  Plaut,  44  N.  J. 
Eq.  18;  Shaler  v.  Trowbridge,  28  N.  J.  Eq. 
59V.  Deegan  v.  Capner,  44  N.  J.  Eq.  339. 

New  York.  —  Traphagen  v.  Burt,  67  N.  Y. 
30;  Reid  v.  Fitch,  11  Barb.  (N.  Y.)  399; 
Crocker  v.  Crocker,  31  N.  Y.  507,  88  Am.  Dec. 
291;  Safford  v.  Hynds,  39  Barb.  (N.  Y.)  625; 
Freeman  v.  Kelly,  Hoffm.  (M.  Y.)  90;  Metho- 
dist Episcopal  Church  v.  laques,  1  Johns. 
Ch.  (N.  Y.}  450,  3  Johns.  Ch."(N.  Y.)  77;  Dick- 
inson v.  Codwise,  1  Sandf.  Ch.  (N.  Y.)  214; 
Schlaefer  v.  Corson,  52  Barb.  (N.  Y.)  510;  Day 
v.  Roth,  18  N.  Y.  448;  Butts  v.  Wood,  37  N. 
Y.  317;  Bliss  v.  Matteson,  45  N.  Y.  22;  New- 
ton v.  Porter,  69  N.  Y.  133,  25  Am.  Rep.  152; 
Pascoag  Bank  v.  Hunt,  3  Edw.  (N.  Y.)  583; 
Bank  of  America  v.  Pollock,  4  Edw.  (N.  Y.) 
1  215;  Day  v.  Roth,  18  N.  Y.  448. 

North  Carolina.  —  Lyon  v.  Akin,  78  N.  Car. 
258;  Campbell  v.  Drake,  4  Ired.  Eq.  (39  N. 
Car.)  94;  King  v.  Weeks,  70  N.  Car.  372;  Mc- 
Eachin  v.  Stewart,  106  N.  Car.  336;  Ross  v. 
Davis,  122  N.  Car.  265. 

Ohio.  —  Reynolds  v.  Morris,  17  Ohio  St.  510; 
Roberts  v.  Remey,  56  Ohio  St.  249;  Melvin  v. 
Melvin,  Wright  (Ohio)  509;  Schaff  v.  Ensley, 
14  Ohio  Cir.  Ct.  492,  7  Ohio  Cir.  Dec.  707. 

Oregon. — Springer  v.  Young,  14  Oregon 
280;  Barger  v.  Barger,  30  Oregon  268;  Parker 
v.  Newitt,  18  Oregon  274;  Pelrain  v.  Kiernan, 
23  Oregon  455;  Sisemore  v.  Pelton,  17  Oregon 
546- 

Pennsylvania.  —  Lefevre's  Appeal,  69  Pa. 
St.  122,  8  Am.  Rep.  229;  Hamnetl's  Appeal, 
72  Pa.  St.  337;  Thompson's  Appeal,  22  Pa.  St. 
16;  Kisler  v.  Kisler,  2  Watts  (Pa.)  323,  27  Am. 
Dec.  308;  Rupp's  Appeal,  100  Pa.  St.  531; 
Bigley  v.  Jones,  114  Pa.  St.  510;  Beck  v. 
Uhrich,  13  Pa.  St.  636,  53  Am.  Dec.  507;  Ray- 
bold  v.  Raybold,  20  Pa.  St.  308;  Barrett  v. 
Bamber,  81  Pa.  St.  247;  Robb's  Appeal,  41  Pa. 
St.  45;  Harrisburg  Bank  v.  Tyler,  3  W.  &  S. 
(Pa.)  373;  Coder  v.  Muling,  27  Pa.  St.  84; 
Harrold  v.  Lane,  53  Pa.  St.  268;  Beegle  v. 
Wentz,  55  Pa.  St.  369,  93  Am.  Dec.  762;  Fill- 
man  v.  Divers,  31  Pa.  St.  429;  Kline's  Appeal, 
39  Pa.  St.  463;  In  re  Brown,  2  Pa.  St.  463; 
Beck  v.  Graybill.  28  Pa.  St.  66;  Reed  v.  Mcl- 
lor.  122  Pa.  St.  635. 

Rhode  Island.  —  Watson  v.  Thompson,  12  R. 
I.  466. 

South  Carolina.  —  Myers  v.  Myers,  2  McCord 
Eq.  (S.  Car.)  214,  16  Am.  Dec.  648;  Gaines  v. 
Drakcford,  51  S.  Car.  37. 

South  Dakota.  —  Farmers',  etc.,  Bank  v. 
Kcmball  Milliner  Co.,  1  S.  Dak.  388,  36  Am. 
St.  Rep.  739- 

Tennessee.  —  Sncll  v.  Elnm,  2  Ilcisk.  (Tenn  ) 
82;   Broyles  v.  Nowlin,  \2  Baxti  (Tcnn.)  191 ; 


Pritchard  v.  Wallace,  4  Sneed  (Tenn.)  405,  70 
Am.  Dec.  254;  Burks  v.  Burks,  7  Baxt.  (Tenn.) 
353;  Miller  v.  Birdsong,  7  Baxt.  (Tenn.)  531 ; 
Hawthorne  v.  Brown,  3  Sneed  (Tenn.)  462; 
Pillow  v.  Thomas,  1  Baxt.  (Tenn.)  120;  Vancil 
v.  Evans,  4  Coldw.  (Tenn.)  340;  Roberts  v. 
Jackson,  3  Yerg.  (Tenn.)  77;  Gordon  v.  Eng- 
lish, 3  Lea  (Tenn.)  634;  Turner  v.  Petigrew, 

6  Humph.  (Tenn.)  438;  Treadwell  v.  McKeon, 

7  Baxt.  (Tenn.)  445 ;  Sandford  v.  Weeden,  2 
Heisk.  (Tenn.)  71;  Moffitt  v.  McDonald,  11 
Humph.  (Tenn.)  457;  McCammon  v.  Pettitt, 
3  Sneed  (Tenn.)  242;  Wilkinson  v.  Wilkinson, 
1  Head  (Tenn.)  305. 

Texas.  —  Smith  v.  Boquet,  27  Tex.  507; 
Neill  v.  Keese,  13  Tex.  187;  Kennedy  v. 
Baker.  59  Tex.  150;  Ingenhuett  v.  Hunt,  15 
Tex.  Civ.  App.  248;  Cooper  v.  Lee,  75  Tex. 
114;  McClure  v.  Bryant,  18  Tex.  Civ.  App. 
141;  Oberthier  v.  Stroud,  33  Tex.  522;  Thie- 
lau  v.  Beaumont,  (Tex.  Civ.  App.  1893)  22  S. 
W.  Rep.  661. 

Vermont.  —  Pinney  v.  Fellows,  15  Vt.  525; 
Barron  v.  Barron,  24  Vt.  375. 

Virginia.  —  Kane  v.  O'Conners,  78  Va.  76; 
Sinclair  v.  Sinclair,  79  Va.  40;  Donaghe  v. 
Tarns,  81  Va.  132;  Parker  v.  Logan,  82  Va. 
376;  Law  v.  Law,  76  Va.  527;  Gregory  v.  Peo- 
ples, 80  Va.  355;  Sims  v.  Tyrer,  96  Va.  5; 
Moorman  v.  Arthur,  90  Va.  455;  Warwick  \v. 
Warwick,  31  Gratt.  (Va.)  70. 

Washington. — Case  v.  Seger,  4  Wash. 
492. 

West  Virginia.  —  Webb  v.  Bailev,  41  W.  Va. 
463;  Marshall  v.  Hall,  42  W.  Va.  641. 

Wisconsin.  —  Barker  v.  Barker,  14  Wis.  131 ; 
Kluender  v.  Fenske,  53  Wis.  118;  Moffatt  v. 
Shepard,  2  Pin.  (Wis.)  66.  52  Am.  Dec.  141. 

Loan  on  Mortgage  and  Subsequent  Purchase  on 
Foreclosure.  —  Where  the  confidential  agent  of 
an  aged  and  illiterate  person,  having  money 
of  his  principal  to  invest,  loans  it  upon  mort- 
gage, taking  the  note  and  mortgage  in  his 
own  name,  and  upon  foreclosure  buys  in  the 
property,  he  holds  under  a  resulting  trust  for 
his  principal.  Cookson  v.  Richardson,  69  111. 
137- 

Right  of  Trustee  to  Homestead  in  Land.  — 

Where  the  beneficiary  elects  to  take  the  land, 
the  purchaser  or  trustee  is  not  entitled  to 
homestead  in  the  land  purchased.  Gordon  v. 
English,  3  Lea  (Tcnn.)  640.     See  the  title 

Homestead,  ante,  p.  516. 

1.  Estate  One  of  Ownership.  —  Wilkinson  v. 
Wilkinson,  1  Head  (Tcnn.)  305. 

2.  Exchange  of  Trust  Property.  —  Cook  v. 
Tullis,  18  Wall.  (U.  S.)  332;  Porter  :-.  Caspar. 
54  Miss.  359;  Sims  v.  Tyrer,  96  Va.  5. 

3.  Not  Strictly  a  Resulting  Trust.  —  Whalcy 
v.  Whaley,  71  Ala.  159.  See,  however.  Til- 
ford  v.  Torrey,  53  Ala.  120. 
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And  where  the  trustee  used  the  trust  funds  without  authority,  it  has  been 
said  that  the  trust  which  arose  in  favor  of  the  cestui  que  trust  was  a  construc- 
tive trust. 1 

Title  Taken  in  Name  of  Third  Person.  —  Where  a  fiduciary  uses  trust  funds  in  the 
purchase  of  property,  and  the  title  is  taken  in  the  name  of  a  third  person  not 
a  bona  fide  purchaser,  a  trust  results  in  favor  of  the  trust  estate,  to  the  same 
extent  as  though  the  title  were  taken  in  the  name  of  the  fiduciary.3 

b.  Cases  Refusing  to  Recognize  Trust.  —  In  some  cases  it  has  been 
held  that  the  owner  of  the  trust  funds,  where  they  have  been  invested  in  a 
purchase  by  the  trustee  without  authority,  and  without  an)'  intention  of 
creating  a  trust,  has  no  right  to  claim  a  trust  in  the  land  purchased,  but  is 
only  entitled  to  a  lien  thereon  to  secure  the  repayment  of  the  funds  mis- 
appropriated.3 

c.  Right  to  Claim  Lien  —  (i)  In  General.  —  If  the  land  was  purchased 
by  the  fiduciary  without  authority,  the  cestui  que  trust  is  not  required  to  claim 
the  land,  but  may  hold  the  fiduciary  personally  liable  for  the  funds  so  mis- 
appropriated, and  would  be  entitled  to  a  lien  on  the  land  to  secure  the  repay- 
ment.4 The  cestui  que  trust,  however,  cannot  claim  a  lien  on  real  estate  of 
the  fiduciary  not  purchased  with  the  trust  funds  misappropriated  by  him.5 

(2)  Election  by  Infant.  —  Where  the  cestui  que  trust  whose  funds  have 
been  used  is  an  infant,  a  court  of  equity  may  make  the  election  for  the 
infant.6 

(3)  Effect  of  and  What  Constitutes  Election. — The  remedy  of  the  cestui 
que  trust  by  holding  the  fiduciary  personally  liable  and  his  alternative  remedy 
of  claiming  the  land  purchased  are  undoubtedly  inconsistent,  and  an  election 
by  the  cestui  que  trust  to  resort  to  one  will  preclude  him  from  subsequently 
resorting  to  the  other.7    The  question  of  what  constitutes  an  election  must 


1.  Constructive  Trust.  —  Winston  v.  Mitchell, 

87  Ala.  395. 

2.  Title  Taken  in  Name  of  Third  Person.  — 

Claflin  v.  Ambrose,  37  Fla.  78;  Orb  v.  Coap- 
stick,  136  Ind.  313;  Wood  v.  Stafford,  50  Miss. 
370;  Russell  v.  Allen,  10  Paige  (N.  Y.)  249; 
Treadvvell  v.  McKeon,  7  Baxt.  (Tenn.)  201; 
Kennedy  v.  Baker,  59  Tex.  150. 

3.  Cases  Refusing  to  Recognize  Trust. —  Kirk 
v.  Webb,  Prec.  Ch.  84;  Halcott  v.  Markant, 
Prec.  Ch.  168;  Sealy  v.  Stawell,  Ir.  R.  2  Eq. 
326;  Wallace  v.  Duffield,  2  S.  &  R.  (Pa.)  521,  7 
Am.  Dec.  660;  Bresnihan  v.  Sheehan,  125 
Mass.  ir.  See  also  Heron  v.  Heron,  Prec.  Ch. 
163;  Roy  v.  Townsend,  78  Pa.  St.  329;  Wal- 
lace v.  McCollough,  1  Rich.  Eq.  (S.  Car.)  426. 

4.  Right  to  Claim  Lien —  England.  —  Ryall  v. 
Ryall,  1  Atk.  59;  Thornton  v.  Stokill,  1  Jur. 
N.  S.  751. 

United  States.  —  Philips  v.  Crammond,  2 
Wash.  (U.  S.)44i- 

Alabama.  —  Parks  v.  Parks,  66  Ala.  326; 
Morgan  v.  Morgan,  68  Ala.  80;  Winston  v. 
Mitchell,  87  Ala.  395;  Thompson  v.  Hartline, 
105  Ala.  263;  Griswold  v.  Griswold,  in  Ala. 
572;  National  Mut.  Bldg.,  etc.,  Assoc.  v.  Cul- 
berson, (Ala.  1899)  25  So.  Rep.  173;  Nettles  v. 
Nettles,  67  Ala.  599. 

Arkansas.  —  Shelton  v.  Lewis,  27  Ark.  190; 
Wheat  v.  Moss,  16  Ark.  255. 

Georgia.  —  Phinizy  v.  Few,  19  Ga.  66;  Gray 
v.  Perry,  51  Ga.  180. 

Illinois.  — Sholty  v.  Sholty,  140  111.  81;  Breit 
v.  Yeaton,  101  111.  242. 

Kentucky.  —  Yancy  v.  Holladay,  7  Dana 
(Ky.)  235;  Brothers  v.  Porter,  6  B.  Mon.  (Ky.) 
III. 


Mississippi.  —  Wood  v.  Stafford,  50  Miss. 
370;  Fant  v.  Dunbar,  71  Miss.  576;  Grouch  v. 
Hazlehurst  Lumber  Co.,  (Miss.  1894)  16  So. 
Rep.  496. 

N'eiv  Jersey.  —  Culver  v.  Pierson,  (N.  J. 
1888)  15  Atl.  Rep.  269. 

North  Carolina.  — Jones  v.  Slaughter,  96  N. 
Car.  541;  Cooper  v.  Landis,  75  N.  Car.  526. 

Pennsylvania.  —  Wallace  v.  Duffield,  2  S.  & 
R.  (Pa.)  521,  7  Am.  Dec.  660. 

South  Carolina.  —  Guphill  v.  Isbell,  1  Bailey 
L.  (S.  Car.)  230,  19  Am.  Dec.  675. 

Tennessee. —  Gordon  z\  English,  3  Lea  (Tenn.) 
637;  Treadwell  v.  McKeon,  7  Baxt.  (Tenn.)  201; 
Hawthorne  v.  Brown,  3  Sneed  (Tenn.)46s ;  Sand- 
ford  z'.  Weeden,  2  Heisk.  (Tenn.)  71. 

Virginia.  —  Paxton  v.  Stuart,  80  Va.  873. 

Election  Must  Extend  to  Transaction  as  a 
Whole. — Singleton  v.  Love,  1  Head  (Tenn.)  357. 

5.  No  Lien  on  General  Real  Estate  of  Fiduciary. 
—  Cox  v.  Bateman,  2  Ves.  19;  Sealy  v. 
Stawell,  Ir.  R.  2  Eq.  326. 

6.  Court  of  Equity  Electing  for  Infant.  —  Parks 
v.  Parks,  66  Ala.  326. 

Death  of  Ward — Election  by  Representatives.  — 
If  the  ward  whose  funds  have  been  invested 
by  his  guardian  in  the  purchase  of  land  dies 
under  age,  his  or  her  proper  representative 
will  have  the  right  to  treat  the  real  estate  pur- 
chased with  the  ward's  money  as  personalty 
and  distributable  as  such.  Singleton  v.  Love, 
1  Head  (Tenn.)  357. 

7.  Riehl  r<.  Evansville  Foundry  Assoc.,  104 
Ind.  70;  Richardson  v.  Day,  20  S.  Car.  412, 
Gordon  v.  English,  3  Lea  (Tenn.)  634.  See 
the  title  Election  of  Remedies,  7  Encyc.  of 
Pl.  and  Pr.  360. 
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depend  upon  the  circumstances  of  each  particular  case,  rather  than  upon  any 
definite  abstract  doctrine.1  The  cestui  que  trust  is  not  bound  to  make  an 
election  until  all  the  circumstances  of  the  transaction  are  known  to  him,  nor 
will  an  election  in  ignorance  of  his  full  rights  be  binding  upon  him,  for  until 
all  the  circumstances  are  known  to  him  it  would  be  impossible  for  him  to 
make  a  discriminating  and  deliberate  choice  which  ought  to  be  binding  upon 
him.3 

d.  Trust  to  Invest  Moneys. — Where  the  trustee  holds  the  funds 
under  a  trust  to  invest  them  in  lands  for  the  benefit  of  the  cestui  que  trust, 
and  he  makes  the  investment  in  his  own  name,  a  court  of  equity  will  presume 
that  the  investment  was  made  in  performance  of  the  obligation  imposed  by 
the  trust  upon  the  trustee,  and  will  raise  a  trust  in  the  land  in  favor  of  the 
cestui  que  trust.3 

e.  Necessity  for  Existence  of  Fraud.  —  In  order  that  a  trust  shall 
result  from  the  purchase  by  a  fiduciary  with  trust  funds,  it  is  not  necessary 
that  there  should  have  been  any  fraudulent  or  dishonest  conduct  on  the  part 
of  the  fiduciary.4 

/.  Profits  Received  by  Trustee  —  (i)  Resale  of  Property  Purchased. 
—  Where  the  trustee  resells  the  property,  the  cestui  que  trust  is  entitled  to 
whatever  profit  the  trustee  may  have  made  out  of  the  transaction.5 

(2)  Rents  and  Profits  from  Use  of  Land.  —  And  where  the  trustee  has 
remained  in  possession  of  the  land,  the  cestui  que  trust,  on  electing  to  take 
the  land,  may  charge  the  trustee  for  the  rents  and  profits  while  he  was  in 
possession.6 

g.  Actual  Payment  with  Trust  Funds  Required. — In  order  to 
create  a  resulting  trust  of  this  character  it  is  necessary  that  trust  funds  should 
have  actually  been  used  in  paying  the  purchase  money;  thus  although  the 
fiduciary  agrees  with  the  vendor  to  pay  for  the  property  with  trust  funds  in 
his  hands,  yet  if  he  in  fact  uses  his  own  funds  there  is  no  resulting  trust.7 

h.  Status  of  Right  of  Cestui  Que  Trust  Before  Assertion  of 
Claim  to  Land.  —  It  has  been  held  that  until  the  cestui  que  trust  has 
elected  to  take  the  land  his  claim  is  merely  a  money  demand  against  the 
trustee,  and  where  such  claim  has  become  barred  before  the  assertion  of  a 
claim  to  the  land,  his  right  to  do  so  is  lost.** 

i.  Cestui  Que  Trust  Indebted  to  Trustee.  —  It  seems  that  where  the 
trustee  uses  trust  funds  in  the  purchase  of  an  estate,  with  the  authority  of  the 
cestui  que  trust,  but  takes  the  title  in  his  own  name,  a  trust  will  result  though 
the  cestui  que  trust  was  indebted  to  the  trustee  to  an  amount  equal  to  the 
amount  of  the  trust  funds  used  in  the  purchase.9 

1.  What  Constitutes  Election.  —  See  Thomp-  for  the  value  of  the  use  and  occupation  of  the 
son  v.  Hartline,  105  Ala.  263;  Wells  v.  Robin-  part  so  held  in  tiust.  Spurlock  v.  Sullivan, 
son,  13  Cal.  133;  Bitzer  v.  Bobo,  39  Minn.  18;  36  Tex.  511. 

Gordon  v.  English,  3  Lea  (Tenn.)  634.  7.  Actual  Payment  with  Trust  Funds  Required. 

2.  Fant  v.  Dunbar,  71  Miss.  576;  Gannaway  —  Reaves  v.  Garrett,  34  Ala.  558;  McClure  v. 
v.  Tarpley,  I  Coldw.  (Tenn.)  572.    See  also  the  Doak,  6  Baxt.  (Tenn.)  364. 

title  Guardian  and  Ward,  ante,  p.  16.  The  particular  money  of  the  cestui  que  trust 

3.  Trust  to  Invest  Moneys.  —  Malbias  v.  need  noi,  however,  be  used  in  the  purchase. 
Mathias,  3  Jur.  N.  S.  420.  See  also  Hartsock  Thus,  where  a  person  has  in  his  hands  the 
v.  Russell,  52  M  l.  619;  Reynolds  v.  Morris,  17  funds  of  another,  and  purchases  property  with 
Ohio  St.  510.  the  intention  that  such  funds  shall  pay  there- 

4.  No  Necessity  for  Existence  of  Fraud.—  for,  a  resulting  trust  will  arise  though  the 
Carter  v.  Long,  26  Can.  Sup.  Ct.  430.  identical  trust  funds  are  not  used.    Wolfe  v. 

5.  Profit  on  Resale  of  Property.  —  Wormley  Citizens'  Bank,  (Tenn.  Ch.  1897)  42  S.  W. 
v.  Wormley,  8  Wheat.  (U.  S.)  421 ;  Matthews  v.  Rep.  39. 

Simmons,  49  Ark.  468;  Deegan  v.  Capner,  44  8.  Claim  for  Money  Demand  Against  Trustee 

N.  J.   Eq.  339;  Methodist  Episcopal  Church  Barred. —  Morgan  v.  Morgan.  68  Ala.  80.  See 

v.  Wood.  5  Ohio  283.  also  Bass  7  .  Mass,  88  Ala.  408. 

6.  Charging  Trustee  with  Rents  and  Profits.  —  9.  Cestui  Quo  Trust  Indebted  to  Trustee.  —  Mil- 
Parks  v.  Barks,  66  Aia.  326.  ner  v.  Ruckcr.  112  Ala.  360.    Sec  also  Bumpus 

Where  the  land  is  purchased  in  part  with  t.  Bumpus,  59  M ich.  95.    Compare  Exp.  Tren- 

trust  funds,  the  interest  of  the  trustee  is  liable  holm,  19  S.  Car.  138. 
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j.  Effect  of  Subsequent  Accounting  by  Trustee  for  Funds  Used. 
—  Where  a  trustee  who  has  used  trust  funds  in  a  purchase  in  his  own  name 
is  in  a  judicial  accounting  subsequently  charged  therefor  with  compound 
interest,  it  has  been  held  that  the  cestui  que  trust  cannot  claim  a  resulting  trust 
in  the  land;1  still  the  trustee  could  not  of  his  own  accord  repay  the  trust 
money  used  by  him  and  defeat  the  right  of  the  cestui  qtte  trust  to  claim  a 
resulting  trust.* 

k.  Application  of  Rule  to  Special  Fiduciaries  —  (i)  In  General. — 

The  rules  laid  down  in  regard  to  purchases  with  trust  funds  apply  to  fiduciaries 
generally,  and  will  be  found  treated  more  in  detail  under  the  titles  dealing 
with  the  various  trust  relations.-'1 

(2)  Investment  of  Stolen  Property.  —  Where  stolen  property  is  invested  by 
the  thief,  or  one  receiving  it  from  the  thief  with  notice  of  the  theft,  in  land  or 
other  property,  it  has  been  held  in  some  cases  that  no  resulting  trust  would 
arise  in  favor  of  the  owner  of  the  property  stolen ;  4  whereas  in  the  great 
majority  of  the  cases  a  resulting  trust  has  been  held  to  arise.5  Again,  it  has 
been  held  that  though  no  resulting  trust  would  arise  so  as  to  entitle  the  owner 
to  demand  a  conveyance  of  the  property,  still  he  would  be  entitled  to  a  lien 
thereon  to  secure  the  repayment  of  the  value  of  the  property  stolen  from  him.® 

/.  Part  Payment  of  Purchase  Money  with  Fiduciary  Funds.  — 
Where  the  fiduciary  uses  the  trust  funds  in  part  payment  for  land  purchased 
in  his  own  name,  the  balance  of  the  purchase  money  being  paid  with  his  own 
funds,  it  is  held,  following  the  general  rule,7  that  a  trust  results  pro  tanto* 


1.  Subsequent  Accounting  by  Trustee  for  Funds 
Used.  —  In  re  Ricker,  14  Mont.  153. 

2.  Trustee  Has  No  Right  to  Repay  and  Defeat 
Trust.  — Gannaway  v.  Tarpley,  1  Coldw. 
(Term.)  572;  Moses  v.  Ocoee  Bank,  1  Lea 
(Tenn.)3g8.  See  also  Palmetto  Lumber  Co.  v. 
Risley,  25  S.  Car.  309. 

3.  See  such  titles  as  Executors  and  Admin- 
istrators, vol.  11,  p.  720;  Guardian  and 
Ward,  ante,  p.  16;  Trusts  and  Trustees. 
And  see  the  titles  Agency,  vol.  1,  p.  930; 
Officers  and  Agents  of  Private  Corpora- 
tions; Partnership. 

4.  Cases  Holding  No  Resulting  Trust  Where 
Stolen  Property  Is  Invested.  —  Campbell  v. 
Drake,  4  Ired.  Eq.  (39  N.  Car.)  94;  Union  Bank 
v.  Baker,  8  Humph.  (Tenn.)447. 

5.  Contrary  Doctrine  —  England.  —  Taylor  v. 
Plumer,  3  M.  &  S.  562. 

California.  —  Wells  v.  Robinson,  13  Cal. 
133. 

Indiana.  —  Riehl  v.  Evansville  Foundry 
Assoc.,  104  Ind.  70. 

Mississippi.  —  Grouch  v.  Hazlehurst  Lumber 
Co.,  (Miss.  1894)  16  So.  Rep.  496. 

Nebraska.  —  State  Nat.  Bank  v.  Johnson,  51 
Neb.  546;  Tecumseh  Nat.  Bank  v.  Russell,  50 
Neb.  277. 

New  York.  —  Newton  v.  Porter,  69  N.  Y. 
133,  25  Am.  Rep.  152;  Dayton  v.  H.  B.  Claflin 
Co.,  19  N.  Y.  App.  Div.  120;  New  York,  etc., 
Ferry  Co.  v.  Moore,  (Ct.  App.)  18  Abb.  N. 
Cas.  (N.  Y.)  106;  Taylor  v.  Taylor,  (Supm.  Ct. 
Gen.  T.)  13  N.  Y.  Supp.  55;  Bank  of  America 
v.  Pollock,  4  Edw.  (N.  Y.)  215.  Compare  Pas- 
coag  Bank  v.  Hunt,  3  Edw.  (N.  Y.)  583. 

South  Dakota.  —  Farmers',  etc.,  Bank  v. 
Kimball  Milling  Co.,  I  S.  Dak.  388,  36  Am.  St. 
Rep.  739,  33  Am.  &  Eng.  Corp.  Cas.  336. 

Property  Stolen  by  Wife  from  Husband.  —  In 
Taylor  v.  Taylor,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  55,  affirmed  without  opinion  129  N.  Y. 


623,  a  conveyance  of  land  standing  in  the 
name  of  the  plaintiff's  wife  was  decreed  to  be 
made  to  the  husband,  on  the  ground  that  the 
purchase  money  had  been  abstracted  by  her 
from  his  safe. 

Sufficiency  of  Evidence.  —  A  ferry  company 
can  enforce  a  trust  in  land  purchased  by  its 
ferry  master  with  money  he  had  stolen.  Evi- 
dence of  his  acquisition  of  property  largely  in 
excess  of  his  salary  is  admissible,  and  this, 
coupled  with  his  refusal  to  testify  and  with 
proof  that  he  had  had  no  other  apparent 
means,  may  be  sufficient  to  establish  the  trust. 
And  this  is  so  although  he  was  not  required 
to  keep  accounts  and  although  the  company 
could  not  tell  how  much  money  it  had  lost. 
New  York,  etc.,  Ferry  Co.  v.  Moore,  (Ct.  App.) 

18  Abb.  N.  Cas.  (N.  Y.)  106. 

6.  Lien. —  Humphreys  v.  Butler,  51  Ark.  351; 
Rorebeck  v.  Van  Eaton,  90  Iowa  82;  National 
Mahaiwe  Bank  v.  Barry,  125  Mass.  20;  Bres- 
nihan  v.  Sheehan,  125  Mass.  11.  See  also  U. 
S.  v.  State  Nat.  Bank,  96  U.  S.  30;  New  York 
Cily  Third  Nat.  Bank  v.  Cary,  39  N.  J.  Eq. 
25;  Campbell  v.  Drake,  4  Ired.  Eq.  (39  N. 
Car.)  94.  Compare  Union  Bank  v.  Baker,  8 
Humph.  (Tenn.)  447. 

7.  See  supra,  this  section,  subdiv.  3.  m.  (5) 
(e)  Part  Payment  of  Consideration. 

8.  Resulting  Trust  Arises  from  Part  Payment 
with  Trust  Funds  —  Alabama.  —  Glenn  v. 
Glenn,  47  Ala.  204;  Tilford  v.  Torrey,  53  Ala. 
120:  Morgan  v.  Morgan,  68  Ala.  80. 

Illinois.  —  Roberts  v.  Opp,  56  111.  34; 
Springer  v.  Springer,  114  111.  550. 

Indiana.  —  Derry  v.  Derry,  98  Ind.  319; 
Hughes  v.  White,  117  Ind.  470. 

Minnesota.  —  Bitzer  v.  Bobo,  39  Minn.  18. 

Missouri.  — Jones  v.  Elkins,  143  Mo.  647. 

New   York.  —  Dayton  v.  H.  B.  Claflin  Co., 

19  N.  Y.  App.  Div.  120,  reversing  41  N.  Y» 
Supp.  839. 
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The  cestui  que  trust  is  not  required,  however,  to  accept  the  land  purchased, 
but  may,  as  where  the  entire  purchase  money  is  paid,  hold  the  trustee  per- 
sonally liable  for  the  trust  funds  misappropriated  and  claim  a  lien  for  repay- 
ment upon  the  land  purchased.1  In  some  cases  the  courts  have  announced 
the  rule  that  where  the  trust  funds  were  used  only  in  part  payment,  the 
proper  remedy  to  be  given  to  the  cestui  que  trust  is  merely  to  allow  him  a  lien 
on  the  land  for  repayment.* 

Burden  of  Proof  as  to  Portion  of  Trust  Funds  Used.  —  It  has  been  held  that  where, 
in  the  purchase  of  property,  the  trustee  has  mingled  trust  funds  with  his  indi- 
vidual funds,  the  purchase  w'ill  inure  to  the  benefit  of  the  cestui  que  trust 
solely,  if  the  trustee  fails  to  show  what  portion  of  the  funds  used  in  making 
the  payment  belonged  to  him.3 

m.  Time  OF  Payment  —  (i)  In  General.  —  In  many  cases  it  is  said  that 
"  the  trust  must  have  been  coeval  with  the  deeds  or  it  cannot  exist  at  all; "  4 
in  other  words,  that  trust  funds  must  be  applied  at  the  time  of  the  purchase, 
and  that  a  subsequent  use  of  trust  funds  in  payment  does  not  create  a  trust.8 
It  is  apprehended,  however,  that  this  statement  of  the  law  is  inaccurate,  and 
is  properly  applicable  only  to  pure  resulting  trusts  where  there  is  no  relation 
of  trust  or  confidence  except  that  one  party  supplies  the  money  and  the  title 
is  taken  in  the  name  of  another,  and  that  the  true  rule  is  that  where  there  is  a 
fiduciary  relation,  strictly  speaking,  and  the  trust  funds  have  been  used  in 


Pennsylvania.  —  Sheetz  v.  Marks,  2  Pearson 
(Pa.)  302. 

Rhode  Island.  —  Watson  v.  Thompson,  12  R. 
I.  466. 

Tennessee.  —  McCammon  v.  Pettitt,  3  Sneed 
(Tenn.)  242;  Gordon  v.  English,  3  Lea  (Tenn.) 
634;  Gannaway  v.  Tarpley,  I  Coldw.  (Tenn.) 
572;  Treadwell  v.  McKeon,  7  Baxt.  (Tenn.)445; 
Lane  v.  Farmer,  11  Lea  (Tenn.)  ;68. 

Texas.  —  McClure  z.  Bryant,  18  Tex.  Civ. 
App.  141. 

Compare  Reynolds  v.  Morris,  17  Ohio  St.  510. 

In  Shelton  v.  Lewis,  27  Ark.  190,  however, 
it  was  held  that  where  the  trustee  makes  part 
payment  with  the  trust  funds  and  receives  a 
contract  to  convey,  the  cestui  que  trust  may  pay 
the  balance  and  will  become  entitled  to  a  deed 
to  the  entire  property. 

1.  Right  to  Lien.  —  Griswold  v.  Grisvvold, 
in  Ala.  572;  National  Mut.  Bldg.,  etc.. 
Assoc.  v.  Culberson,  (Ala.  1899)  25  So.  Rep. 
173;  Bitzer  v.  Bobo,  39  Minn.  18. 

As  to  the  general  right  of  the  cestui  que  trust 
to  claim  a  lien,  see  supra,  this  section  and  sub- 
section, Right  to  Claim  Lien. 

2.  Only  Right  to  Lien  Recognized.  —  Kayser  v. 
Maugham,  8  Colo.  232;  Warner  v.  Morse,  149 
Mass.  400;  Wallace  v.  Duffield,  2  S.  &  R.  (Pa.) 
521,  7  Am.  Dec.  660.  See  also  In  re  Ricker,  14 
Mont.  153. 

3.  Burden  of  Proof  as  to  Portion  of  Trust  Funds 

Used  —  England.  —  Russell  v.  Jackson,  10 
Hare  204. 

Arkansas. — Jefferson  v.  Edrington,  53  Ark. 
545.    See  also  Atkinson  v.  Ward,  47  Ark.  533. 

Illinois. — Seaman  v.  Cook,  14  III.  501. 
\  Indiana.  —  Fauslcr  v,  Jones,  7  Ind.  277. 

Maine.  —  McLarrcn  v.  Brewer,  51  Me.  402. 

Rhode  Island.  —  Watson  v.  Thompson,  12  R. 
I.  466. 

South  Carolina. — Brazel  v.  Fair,  26 S.  Car.  370. 

Sec,  however,  Bright  v.  King  (Ky.  1898)  45 
S.  W.  Rep.  508;  Coppage  v.  Barnctt,  34  Miss. 
621;   Reynolds  v.  Morris,    17  Ohio  St.  510; 
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Barger  v.  Barger,  30  Oregon  268;  Zundell  v. 
Gess,  73  Tex.  144. 

4.  The  Case  of  Bdtsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  405,  is  the  leading  case  in  the  United 
States  on  this  subject,  and  the  language  above 
quoted  was  used  therein  by  Chancellor  Kent. 
An  examination  of  this  case  will  show  that  no 
trust  relation  was  involved.  There  the  per- 
son seeking  to  have  a  trust  declared  in  his 
favor  had  loaned  to  another,  whom  he  sought 
to  charge  as  trustee,  money  to  pay  the  pur- 
chase price  of  lands  long  after  the  purchase 
had  been  made  and  the  deed  executed.  The 
vendee  was  a  simple  contract  debtor  without 
fiduciary  relation  to  the  person  whose  money 
was  used,  and  it  was  held  that  the  transaction 
subsequent  to  the  purchase  created  no  equity 
to  hold  the  land.  This  is  in  accordance  with 
the  general  rule  above  stated.  See  supra,  this 
section,  subdiv.  3.  m.  (4)  Time  of  Payment. 

5.  Payment  at  Time  of  Purchase  Required.  — 
See  the  following  cases  where  the  language 
above  quoted,  or  some  similarexpression,  was 
used : 

Alabama.  — Coles  v.  Allen,  64  Ala.  98. 

Arkansas.  —  Sale  v.  McLean,  29  Ark.  612. 

Colorado.  —  Denver  First  Nat.  Bank  v. 
Campbell,  2  Colo.  App.  271. 

Delaware.  —  Harvey  v,  Pennypackcr,  4  Del. 
Ch.  445. 

Illinois.  —  Alexander  v.  Tarns,  13  111.  221; 
Perry  v.  McHenry,  13  111.  227;  Jacksonville 
Nat.  Bank  v.  Bccslcy,  159  111.  120. 

Indiana.  —  Toney  V.  Wendling,  138  Ind.  228. 

Mississippi.  —  Mahorner  v.  Harrison,  13 
Smcd.  &  M.  (Miss.)  53. 

New  Jersey.  —  Cutler  v.  Tuttlc,  19  N.  J.  Eq. 
549- 

Mew  York.  —  Forsyth  v.  Clark,  3  Wend.  (N. 
Y.)  637. 

Texas.  —  Oury  v.  Saunders,  77  Tex.  278. 

Virginia.  —  Bcechcr  v.  Wilson,  84  Va.  813, 
10  Am.  St.  Rep.  883. 

Wisconsin. — Bosworth  V,  Hopkins,  85  Wis.  50t 
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violation  of  such  relation,  when  once  they  are  followed  and  definitely  located, 
then  a  trust  results,  whether  the  funds  were  so  diverted  at  or  after  the  time  of 
pu  rchase. ' 

(2)  Use  of  Trust  Funds  in  Improving  Land.  —  The  use  by  a  trustee  of  trust 
funds  in  improving  land  which  he  had  previously  purchased  in  his  own  name 
with  his  own  funds  will  not  create  a  resulting  trust  in  favor  of  the  cestui  que 
trust  so  as  to  entitle  him  to  call  for  a  legal  conveyance  of  any  portion  of  the 
land.2  Still  he  would  be  entitled  to  a  lien  thereon  to  secure  the  repayment 
of  the  trust  funds  so  used.3 

//.  Evidence.  —  In  order  to  entitle  the  cestui  que  trust  to  enforce  a  result- 
ing trust  in  land  purchased  in  the  name  of  the  trustee,  he  must  show  clearly 
that  the  purchase  was  made  with  the  trust  funds.4 

III.  Constructive  Trusts— 1.  In  General.  —  It  is  the  settled  doctrine  of 
courts  of  equity  that  where  the  legal  title  to  property  is  obtained  under 
circumstances  of  fraud  or  oppression,  the  wrongdoer  will  be  converted  into  a 
trustee  in  favor  of  the  one  equitably  entitled,  whenever  this  is  necessary  for 
the  purpose  of  administering  adequate  relief.5    And  where  the  wrongdoer  con- 


1.  Subsequent  Payment  Sufficient.  —  Preston  v. 
McMillan,  58  Ala.  84;  Whaley  v.  Whaley,  71 
Ala.  159;  Lehman  v.  Lewis,  62  Ala.  129;  At- 
kinson v.  Ward,  47  Ark.  533;  Freeman  v. 
Kelly,  Hoffm.  (N.  Y.)  90;  Turner  v.  Peti- 
grevv,  6  Humph.  (Tenn.)  438;  Burks  v.  Burks, 
7  Baxt.  (Tenn.)  353;  Gordon  v.  English,  3  Lea 
(Tenn.)  637;  Gannavvay  v.  Tarpley,  1  Coldw. 
(Tenn.)  572;  Ezell  v.  Wright,  3  Lea  (Tenn.) 
512;  Warwick  v.  Warwick,  31  Gratt.  (Va.)  70. 

Payment  with  Trust  Funds  in  Pursuance  of  Con- 
tract of  Purchase.  —  An  implied  trust  is  raised 
in  favor  of  a  cestui  que  trust  in  land  purchased 
with  the  trust  funds  and  the  title  to  which  is 
taken  in  the  name  of  the  trustee,  whether  such 
funds  were  paid  before,  at  the  time  of,  or  after 
the  purchase,  if  the  payment  was  in  pursuance 
of  the  contract  of  purchase.  Webb  v.  Bailey, 
41  W.  Va.  463. 

Lien  for  Funds  Used  in  Subsequent  Payment.  — 
Atkinson  v.  Ward,  47  Ark.  533;  Dyer  v.  Jaco- 
way,  42  Ark.  186;  Haines  v.  Haines,  54  111.  74. 
Compare  Lehman  v.  Lewis,  62  Ala.  129; 
French  v.  Sheplor,  83  Ind.  266,  43  Am.  Rep.  67. 

Payment  of  Debts  Indirectly  Contracted  in  Pur- 
chase of  Land.  —  In  Sale  v.  McLean,  29  Ark. 
612,  it  was  held  that  where  a  husband  bor- 
rows money  which  he  uses  in  the  purchase  of 
land,  and  subsequently  uses  the  separate 
means  of  his  wife  in  repaying  the  indebted- 
ness, the  wife  has  no  lien  upon  the  land. 

2.  Bonds  Used  in  Improving  Land  —  Alabama. 
—  Tilford  v.  Torrey,  53  Ala.  120. 

Illinois.  —  Pain  v.  Farson,  179  111.  185. 
Missouri.  —  Brown  v.  Turner,  113  Mo.  27. 
New  Hampshire.  —  Bodwell  v.  Nutter,  63  N. 
H.  446. 

Pennsylvania.  —  Cross's  Appeal,  97  Pa.  St. 
471. 

Tennessee.  —  Clark  v.  Timmons,  (Tenn.  Ch. 
1897)  39  S.  W.  Rep.  534. 

3.  Lien.  —  Tilford  v.  Torrey,  53  Ala.  120; 
Atkinson  v.  Ward,  47  Ark.  533;  Fant  v.  Dun- 
bar, 71  Miss.  576.  Contra,  Cross's  Appeal,  97 
Pa.  St.  471. 

4.  Evidence  —  England.  —  Lane  v.  Dighton, 
Ambl.  413. 

Alabama.  —  Burke  z.  Andrews,  gl  Ala.  360; 
Du  Base  v.  Carlisle,  51  Ala.  590. 

Arkansas.  —  Shelton  v.  Lewis,  27  Ark.  190. 


Illinois.  —  Schneider  v.  Becker,  125  111.  109; 
Lehman  v.  Rothbarth,  159  111.  270. 

Indiana.  —  Pillars  v.  McConnell,  141  Ind. 
670. 

Iowa.  —  Cornelison  v.  Roberts,  107  Iowa 
220. 

Maryland.  —  Suter  v.  Ives,  47  Md.  520. 

Missouri.  —  Phillips  v.  Overfield,  100  Mo. 
466;  Reed  v.  Painter,  129  Mo.  674. 

New  York.  —  Williams  v.  Charlier,  15  N.  Y. 
App.  Div.  128;  Higgins  v.  Higgins,  (Supm. 
Ct.  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  13. 

Oregon.  —  Sisemore  v.  Pelton,  17  Oregon 
546. 

Tennessee.  —  Moffittz/.  McDonald,  11  Humph. 
(Tenn.)  457. 

Texas.  —  Browning  z>.  Pumphrey,  Si  Tex. 
163. 

Virginia.  —  Moorman  v.  Arthur,  90  Va.  455. 
5.  Constructive  Trust  Arising  Out  of  Fraud  — 

England.  —  Lloyd  v.  Spillet,  2  Atk.  150;  Lane 
v.  Dighton,  Ambl.  411. 

United  Slates.  —  Wheeler  v.  Sage,  I  Wall. 
(U.  S.)  518;  While  v.  Cannon.  6  Wall.  (U.  S.) 
443;  Griffith  v.  Godey,  113  U.  S.  89;  Young  v. 
Fox,  37  Fed.  Rep.  385;  Moore  v.  Crawford,  130 
U.  S.  122;  Felix  v.  Patrick,  145  U.  S.  317; 
Hodge  z>.  Palms,  68  Fed.  Rep.  61;  Angle  v. 
Chicago,  etc.,  R.  Co.,  151  U.  S.  1;  Jones  v. 
Van  Doren,  130  U.  S.  684;  Lakin  v.  Sierra 
Buttes  Gold  Min.  Co.,  25  Fed.  Rep.  337;  Lenox 
v.  Notrebe,  Hempst.  (U.  S.)  225. 

Arkansas. — Taliaferro  v.  Rolton,  34  Ark. 
503;  Bruce  v.  Patton,  54  Ark.  455;  Bird  v. 
Jones,  37  Ark.  195;  Johnson  v.  Clark,  5  Ark. 
321. 

California.  —  Wingerter  v.  Wingerter,  71 
Cal.  105;  Kofoed  v.  Gordon,  122  Cal.  314; 
Hayne  v.  Hermann,  97  Cal.  259;  De  Leon  v. 
Higuera,  15  Cal.  483. 

Colorado.  —  Von  Trotha  v.  Bambergei,  15 
Colo,  i;  Hall  v.  Linn,  8  Colo.  264:  Kayser  v. 
Maugham,  8  Colo.  232;  Bohm  v.  Bohm,  9 
Colo.  100. 

Georgia.  —  Lewis  v.  Equitable  Mortg.  Co., 
94  Ga.  572;  Frick  Co.  v.  Taylor,  94  Ga.  683. 

Illinois.  — Scott  v.  Harris,  113  111.  447;  White 
v.  Ross.  160  111.  56;  Smith  v.  Wright,  49  111. 
403;  Mix  v.  King,  55  111.  434;  Allen  v.  Jack- 
son, 122  111.  567;   Yeaton  v.  Yeaton,  4  111. 
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veys  the  property  to  a  bona  fide  purchaser,  the  former  will  be  required  to 
restore  its  equivalent  in  money  as  a  substitute  for  such  property.1 

Involuntary  Trusts  — ■  Trusts  Ex  Maleficio.  — ■  In  some  jurisdictions  such  trusts  are 
called  involuntary  trusts,2  and  in  others  trusts  ex  maleficio* 

Fraud  Basis  of  Constructive  Trust.  —  The  basis  of  a  constructive    trust  is  fraud, 

actual  or  constructive.4 


App.  579;  Alwood  v.  Mansfield,  59  111.  496; 
■  Henschel  v.  Mamero,  120 '111.  660;  Beach  v. 
Dyer,  93  111.  295;  Powell  v.  Jeffries,  5  111.  387; 
Dickertnan  v.  Burgess,  20  111.  266;  Gruhn 
v.  Richardson,  128  111.  178. 

Indiana.  —  Barber  v.  Barber,  146  Ind.  390; 
Rupert  v.  Morion,  19  Ind.  313;  Warner  v. 
Warner,  132  Ind.  213. 

Iowa.  —  Hall  v.  Doran,  13  Iowa  368;  Harris 
•v.  Stone,  8  Iowa  322. 

Kansas.  —  Newell  v.  Newell,  14  Kan.  202. 

Kentucky.  —  Estill  v.  Miller,  3  Bibb  (Ky.) 
177;  Buckner  v.  Forker,  7  Dana  (Ky.)  52. 

Michigan.  —  Edwards  v.  Hulbert,  Walk. 
(Mich.)  54;  Culbertson  v.  Young,  50  Mich. 
190;  Huxley  v.  Rice,  4.0  Mich.  73;  Carley  ;/. 
Graves,  85  Mich.  483,  24  Am.  St.  Rep.  99; 
Adams  v.  Bradley,  12  Mich.  346;  Campbell  v. 
Campbell,  21  Mich.  438;  Hanold  v.  Bacon,  36 
Mich.  1;  Davis  v.  Filer,  40  Mich.  310;  Austin 
v.  Dean,  40  Mich.  386;  Crooks  v.  Whitford,  40 
Mich.  599. 

Minnesota.  —  Smith  v.  Glover,  50  Minn.  58; 
Luse  v.  Reed,  63  Minn.  5;  Nester  v.  Gross,  66 
Minn.  371;  St.  Paul  Third  Nat.  Bank  v.  Still- 
water Gas  Co.,  36  Minn.  75. 

Mississippi.  —  Snider  v.  Udell  Woodenware 
Co.,  74  Miss.  353. 

Missouri.  —  Baier  v.  Berberich,  6  Mo.  App. 
537- 

Nebraska.  —  Barker  v.  Barker,  27  Neb.  135; 
Coggswell  v.  Griffith,  23  Neb.  334. 

New  Jersey.  —  Hamburgh  Mfg.  Co.  v.  Edsall, 

5  N.  J.  Eq.  249;  Cort  v.  Skillin,  29  N.  J.  Eq. 
70. 

New  York.  —  Reynolds  v.  /Etna  L.  Ins.  Co., 
28  N.  Y.  App.  Div.  591;  Converses.  Sickles, 
146  N.  Y.  200,  48  Am.  St.  Rep.  790;  Brown  v. 
Lynch,  I  Paige  (N.  Y.)  147;  Howland  v  Scott, 
2  Paige  (K.  Y.)  406;  Wiswall  v.  Hall,  3  Paige 
(N.  Y.)  313;  Freelove  v.  Cole,  41  Barb.  (N.  Y  ) 
318,  41  N.  Y.  619;  Barry  v.  Brune,  8  Hun  (N. 
Y.)  395.  71  N.  Y.  261;  Dcnston  v.  Morris,  2 
Edw.  (N.  Y.)  37;  Valentine  v.  Richardt,  I2fi 
N.  Y.  272;  O'Haraw.  Dudley,  95  N.  Y.  403,  47 
Am.  Rep.  53;  Howell  v.  Berger,  (Supm.  Ct. 
Spec.  T.)  19  Misc.  (N.  Y.)  315. 

North  Carolina.  —  Edwards  v.  Culberson, 
in  N.  Car.  342;  Wood  v.  Cherry,  73  N.  Car. 
no. 

North  Dakota.  —  Prondzinski  v.  Garbutt,  8 
N.  Dik. 

Ohio.  —  Raymond  v.  Moore,  1  Cine.  Super. 
Ct.  456. 

Oregon.  —  Parrish  v.  Parrish,  33  Oregon  486; 
Shively  v.  Parker,  9  Oregon  500;  Dray  v. 
Dray,  21  Oregon  59. 

Pennsylvania.  —  M'Culloch  v.  Cow  her,  5  W. 

6  S.  (Pa.)  427;  Plumer  c.  Reed,  38  Pa.  St.  46; 
Seichrist's  Appeal,  66  Pa.  St.  237;  Squires's 
Appeal,  70  Pa.  St.  266;  Cook  (."00k.  60  Pa. 
St.  443;  Blaylock's  Appeal,  73  Pa.  St.  146; 
Boynlon  v.  Houslcr,  73  Pa.  St.  453;  Wolford 
*.   Herrington,  74  Pa.  St.  311.  15  Am.  Rep. 
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548;  Kennedy  v.  McCloskey,  170  Pa.  St.  354; 
Powers  v.  Black,  159  Pa.  Si.  153;  Faust  v. 
Haas,  73  Pa.  St.  295;  Bailey's  Appeal,  96  Pa. 
St.  253;  Christy  v.  Sill,  95  Pa.  St.  380;  Gar- 
ber's  Estate,  30  Pittsb.  Leg.  J.  (Pa.)  46;  Staf- 
ford v.  Wheeler,  93  Pa.  St.  462. 

Tennessee.  —  Edmondson  v.  Hays,  1  Overt. 
(Tenn.)  509;  Coleman  v.  Satterfield,  2  Head 
(Tenn.)  259. 

Texas.  —  Hendrix  v.  Nunn,  46  Tex.  142; 
McClenny  v.  Floyd,  10  Tex.  159;  Miller  v. 
Carlton,  2  Tex.  Civ.  App.  382. 

West  Virginia.  —  Dickel  v.  Smith,  38  W. 
Va.  635. 

Wisconsin.  —  Walker  v.  Daly,  80  Wis.  222; 
Troy  City  Bank  v.  Wilcox,  24  VV  is.  671;  Prick- 
ett  v.  Muck,  74  Wis.  199. 

Where  a  Vendee  in  a  Conditional  Sale  Prevents 
the  Vendor  from  repurchasing  within  the  time 
agreed,  the  former  will  in  equity  be  declared 
a  trustee  for  the  latter.  Johnson  v.  Clark,  5 
Ark.  321. 

Redemption  from  Sheriff's  Sale  Prevented  by 
Fraud.  —  So  also  where  the  holder  of  a  sheriff's 
certificate  of  sale  prevents  the  owner  from  re- 
deeming by  fraudulent  promises,  he  will  be 
held  an  "  involuntary  trustee."  (Rev.  Codes 
N.  Dak.  1895,  £  4263.)  Prondzinski  v.  Gar- 
butt,  8  N.  Dak.  191. 

Fraudulent  Destruction  of  Advertisements  of 
Execution  Sale.  —  A  purchaser  at  execution  sale 
who  fraudulently  pulled  down  the  advertise- 
ments, whereby  the  property  was  sold  under 
value,  was  decreed  to  hold  the  property  only 
as  trustee,  and  was  required  to  account  for  all 
profits.    Estill  v.  Miller,  3  Bibb  (Ky.)  177. 

Property  Procured  through  Fraudulent  Promises 
of  Marriage.  —  Where  a  woman,  by  fraudulent 
promises  to  marry  a  man,  procured  money 
from  him,  it  was  held  that  on  her  refusal  to 
marry  she  would  be  held  a  constructive  trustee 
of  the  money  so  obtained,  and  a  lien  on  land 
in  which  it  was  invested  by  her  was  decreed 
for  its  repayment.  Ed  wards  v.  Culberson,  in 
N.  Car.  342. 

1.  Valentine  v.  Richardt,  126  N.  Y.  272. 

2.  Involuntary  Trusts.  —  Lakin  v.  Sierra 
Buttcs  Gold  Min.  Co.,  25  Fed.  Rep.  337; 
Hardy  v.  Harbin,  4  Sawy.  (U.  S.)  549;  Wilson 
v.  Castro,  31  Cal.420;  Salmon  v.  Syrr.onds,  30 
Cal.  301;  Blud worth  v.  Lake,  33  Cal.  256; 
Prondzinski  t.  Garbuit.  8  N.  Dak.  191. 

3.  Trusts  cx  Maleficio.  —  Angle  v.  Chicago, 
etc.,  R.  Co.,  151  U.S.  1;  Jones  v.  Van  Doren, 
130  U.  S.  684;  Luse  v.  Reed,  63  Minn.  5;  Val 
cntinc  r.  Richardt,  126  N.  Y.  272,  affirming  59 
Hun  (N.  Y.)  619,  13  N.  Y.  Supp.  417;  Kennedy 
v.  McCloskey,  170  Pa.  St.  354;  Hogg  r  Wil- 
kins,  1  Grant  Cas.  (I'a.)  67;  Christy  r.  Sill,  95 
Pa.  St.  380;  Bailey's  Appeal,  96  Pa.  St.  253. 

4.  Fraud  Basis  of  Constructive  Trusts.  -  Pillow 
v.  Brown,  26  Ark.  240;  Kayscr  v,  Maugham. 
8  Colo.  232:  Pierce  v.  Pierce,  55  Mich.  629; 
Hendrix  -\  Nunn,  46  Tex.  142. 
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Necessity  for  Confidential  Relationship.  —  And  to  constitute  such  a  trust  it  is  not 
necessary  that  a  confidential  relationship  between  the  parties  should  have 
existed.1 

Effect  of  Statuto  Abolishing  Resulting  Trusts.  —  It  has  been  held  that  though  a  stat- 
ute abolishes  trusts  resulting  from  the  payment  of  the  purchase  money  by 
another  than  the  grantee,*  still,  if  the  grantee  by  fraud  induced  the  person 
by  whom  the  purchase  money  was  paid  to  consent  to  the  conveyance,  a  con- 
structive trust  will  arise.-'1 

Effect  of  Independent  Investigation  of  Fraudulent  Representations.  —  If  a  person,  after 
false  representations  have  been  made  to  him  to  induce  him  to  part  with  prop- 
erty, makes  an  independent  investigation  as  to  the  truth  of  such  representa- 
tions, and  then  acts  upon  his  own  judgment  based  upon  such  investigation, 
and  consummates  a  sale  of  the  property,  he  cannot  treat  such  representations 
as  a  fraud  for  the  purpose  of  holding  the  purchaser  as  a  constructive  trustee.4 

Cancellation  or  Surrender  of  Deed  Procured  by  Fraud.  —  Though  the  cancellation  or 
surrender  of  a  deed  will  not  revest  the  title  in  the  grantor,  still  where  such 
cancellation  has  been  made  under  circumstances  which  would  make  it  a  fraud 
on  the  part  of  the  holder  of  the  legal  title  to  retain  it,  a  constructive  trust 
will  be  adopted  as  a  convenient  instrument  for  the  fulfilment  of  justice, 
thereby  holding  the  owner  of  the  legal  title  a  constructive  trustee  for  the  per- 
son entitled  to  the  beneficial  interest  in  the  property.5 

Fraud  of  Third  Person.  —  A  grantee  will  not  be  declared  a  constructive  trustee 
for  the  grantor  merely  on  account  of  the  fraud  of  a  third  person  by  which  the 
conveyance  was  induced,  the  grantee  having  neither  authorized  nor  sanctioned 
such  fraud.6  If  the  person  guilty  of  the  fraud  was  acting  as  the  agent  of  the 
grantee,  the  fraud  is  of  course  to  be  attributed  in  law  to  the  grantee.7 

2.  Trusts  Arising  Out  of  Mistakes.  —  Where  the  legal  title  to  land  was ' 
acquired  by  a  mistake  in  the  deed  of  conveyance  of  which  the  grantee  had 
notice,  equity  has,  where  necessary  for  the  doing  of  complete  justice  and  the 
prevention  of  fraud,  granted  relief  through  the  instrumentality  of  a  construct-, 
ive  trust.8    And  relief  on  the  same  principle  has  been  granted  where  a  por-. 
tion  of  the  land  intended  to  be  conveyed  was,  by  mistake,  omitted  from  the 
deed.9 

3.  Constructive  Trusts  Arising  Out  of  Breach  of  Contracts  —  a.  In  General. 

—  A  mere  breach  of  contract  is  not,  in  the  absence  of  fraud,  sufficient  to 
create  a  constructive  trustee.10 

1.  Confidential  Relationship  Need  Not  Have  Ex-  Nebraska. — Coggswell  v.  Griffilh,  23  Neb. 
isted.  —  Christy  v.  Sill,  95  Pa.  St.  380.  334. 

2.  See  supra,  this  title,  Resulting  Trusts.  Pennsylvania. — Anderson  v.  Nesbit,  2  Rawle 

3.  Statute  Abolishing  Resulting  Trusts.  —  Gra-  (Pa.)  114. 

ham  v.  King,  96  Ky.  339;  Luse  v.  Reed,  63         Wisconsin. — Hubbard  v.  Burrell,  41  Wis. 

Minn.  5;  Willink  v.  Vanderveer,  1  Barb.  (N.  365;  Sullivan  v.  Bruhling,  66  Wis.  472.  See 

Y.)  599.  the  title  Mistake.     Where,  by  mistake  in 

4.  Effect  of  Independent  Investigation  of  False  making  a  deed,  a  declaration  of  a  trust  in 
Representations.  —  Edelman  v.  Latshaw,  isg  favor  of  the  children  of  the  grantor  was  omit- 
Pa.  St.  644.  See  also  the  title  Fraud  and  De-  ted,  and  the  grantee  afterwards  conveyed  the 
ceit,  vol.  14,  p.  nr.  land  to  bona  fide  purchasers,  it  was  held  that 

5.  Cancellation  or  Surrender  of  Deed  Procured  by  the  proceeds  of  such  land  were  charged  with  a 
Fraud.  —  Taliaferro  v.  Rokon,  34  Ark.  503.  trust  in  favor  of  the  children.    Hubbard  v. 

6.  Fraud  of  Third  Person.  —  Beach  v.  Dyer,  Burrell,  41  Wis.  365. 

93  111.  295;  Brickell  v.  Earley,  115  Pa.  St.  473.  See  also  Campbell  v.  Campbell,  21  Mich. 

See  also  Faurot  v.  Neff,  32  Ohio  St  44.  438,  where  a  deed  intended  to  convey  certain 

7.  Fraud  of  Agent. —  Barker  v.  Barker,  27  property  having  after  a  number  of  years  and  " 
Neb.  135.    See  the  title  Agency,  vol.  I*  p.  930.  the  deaih  of  the  grantee  been  discovered  to 

8.  Trusts  Arising  Out  of  Mistake  —  England.  be  worthless,  a  new  quitclaim  deed  to  the 

—  Childers  v.  Childers,  26  L.  J.  Ch.  743.  grantee's   widow   was   held    to   convey  the 
United  Stales.  —  Godkin  v.  Cohn,  80  Fed.  legal  title  to  her  in  trust  for  the  grantee's 

Rep.  458.  heirs. 

Indiana.  —  Andrews  v.  Andrews,  12  Ind.  348.         9.  Hensler  vt  Sefrin,  19  Hun  (N.  Y.)  564. 

Kentucky. — Overton  v.  Woolfolk,  6  Dana  10.  Breach  of  Contract  —  United  States. — Latta 
(Ky.)  373.  v.  Kilbourn,  150  U.  S.  524. 
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b.  Effect  of  Statute  of  Frauds  — (i)  Verbal  Employment  of  Agent 
to  Purcliase  Land  —  (a)  Conflicting  Views  —  Majority  Rule.  — ■  Where  one  person 
verbally  agrees  to  act  as  the  agent  of  another  in  the  purchase  of  land,  and 
instead  of  purchasing  for  his  principal  repudiates  the  agency  and  purchases 
the  land  in  his  own  name,  with  his  own  money,  it  seems  to  be  held  by  the 
weight  of  authority  that  a  court  of  equity  cannot  grant  relief  by  holding  him 
a  constructive  trustee.1 

Minority  Rule.  —  In  a  number  of  cases,  however,  the  courts  have  held  as  a 
constructive  trustee,  an  agent  employed  to  purchase  land  for  his  principal  who, 
in  violation  of  his  duty  as  agent,  purchased  the  land  in  his  own  name,  with  his 
own  money,  though  the  contract  for  the  employment  of  the  agent  was  not  in 
writing.2 

(b)  Use  of  Principal's  Funds.  —  If  the  agent  employed  under  a  verbal  contract  to 
purchase  land  purchases  the  land  with  the  funds  of  his  principal,  a  resulting 
trust  from  the  investment  of  the  fiduciary  funds  will  arise. :t 

(c)  Confidential  Relation  Independent  of  Agency.  —  Where  there  existed  between  the 
parties  a  confidential  relationship  aside  from  the  mere  employment  of  the  one 
as  agent  to  purchase  for  the  other,  so  that  the  latter  was  warranted  in  confid- 
ing in  the  honor  of  the  former,  a  constructive  trust  has  been  enforced.4 

(d)  Purchase  Money  Advanced  as  Loan.  —  And  if  two  persons  enter  into  a  parol 
contract  for  the  joint  purchase  of  land,  and  one  acting  as  agent  for  the  other 
consummates  the  purchase,  taking  the  title  in  his  own  name,  a  resulting  trust 


Alabama.  —  Piedmont  Land  Imp.  Co.  v. 
Piedmont  Foundry,  etc.,  Co.,  g6  Ala.  389. 

Illinois.  —  Hamilton  v.  Downer,  152  111.  651. 

Indiana.  —  Minot  v.  Mitchell,  30  Ind.  228, 
95  Am.  Dec.  685. 

Iowa.  —  Acker  v.  Priest,  92  Iowa  610;  Dunn 
v.  Zwilling,  94  Iowa  233;  McClain  v.  McCIain, 
57  Iowa  170. 

Minnesota.  —  Tatge  v.  Tatge,  34  Minn.  272. 

North  Carolina.  —  Blount  v.  Carroway,  67 
N  Car.  396. 

Pennsylvania.  —  Robertson  v.  Robertson,  9 
Watts  (Pa.)  32;  Martin  v.  Baird,  175  Pa.  St. 
540;  Robinson  v.  Robinson,  29  W.  N.  C.  (Pa.) 
159;  Kellum  v.  Smith,  33  Pa.  St.  165;  Barnci 
v.  Dougherty,  32  Pa.  St.  372. 

Compare  Miller  v.  Carlton,  2  Tex.  Civ.  App. 
382. 

1.  Agent    Held   Not   Constructive   Trustee  — 

England.  —  Bartlett  v.  Pickersgill,  1  Eden  515; 
Heard  v.  Pilley,  L.  R.  4  Ch.  548;  James  v. 
Smith,  (1891)  1  Ch.  D.  384. 

Arkansas.  —  Hackney  v.  Butts,  41  Ark.  393. 
Compare  Ferguson  v.  Williamson,  20  Ark.  272; 
McMurry  v.  Mobley,  39  Ark.  309. 

Colorado.  —  Hodgson  v.  Fowler,  7  Colo.  App. 
378. 

Iowa.  —  Burden  v.  Sheridan,  36  Iowa  125,  14 
Am.  Rep.  505. 

Kentucky.  —  Fowke  v.  Slaughter,  3  A.  K. 
Marsh.  (Ky.)  56,  13  Am.  Dec.  133. 

Alassachttsetts.  —  Emerson  v  Galloupc,  158 
Mass.  146;  Bailey  v.  Ilcmcnway,  147  Mass. 
326;  Bourkc  v.  Cal'.anan,  1 60  Mass.  195. 

Mississippi.  —  Miazza  v.  Yerger,  53  Miss. 
135. 

New  Jersey.  —  Nestal  v.  Schmid,  29  N.  J. 
Eq.  458. 

New  York.  —  Rvan  v.  Dox.  34  N.  Y.  307,  90 
Am.  Dec.  6a6,  See  also  Bauman  i\  IIolz- 
hauscn,  26  Hun  (N.  Y.)  505. 

Ohio.  —  Watson  v.  Erb,  33  Ohio  Si.  35. 

Rhode  Island.  — Jcnckcs  v.  Cook,  9  R.  I,  520; 


Whiting  v.  Dyer,  (R.  I.  1899)  43  Atl.  Rep.  181; 
Aborn  v.  Padelford,  17  R.  I.  143. 

2.  Agent  Held  Constructive  Trustee  —  England. 
—  Carter  v.  Palmer,  n  Bligh  N.  S.  397;  Lees 
v.  Nuttall,  1  Russ.  &  M.  53;  Taylors.  Salmon, 

4  Myl.  &  C.  134. 
United  States.  —  Massie  v.  Watts,  6  Cranch 

(U.  S.)  148;  Irvine  v.  Marshall,  20  How.  (U. 
S.)  558;  Eldredge  v.  Jenkins,  3  Story  (U.  S.) 
289.  Compare  Denver  First  Nat.  Bank  v.  Bis- 
se'l,  4  Fed.  Rep.  694. 

Elorida.  —  Boswell  v.  Cunningham,  32  Fla. 
277. 

Georgia.  — Chastain  v.  Smith,  30  Ga.  96. 
Kansas.  —  Tenney  v.  Simpson,  37  Kan.  362; 
Rose  v.  Hayden,  35  Kan.  106,  57  Am.  Rep.  145. 
See  also  Hidden  v.  Jordan,  21  Cal.  92. 
Contract  of  Sale  Taken  in  Name  of  Agent.  —  In 
close  analogy  to  this  rule  it  has  been  held  that 
where  an  agent,  employed  under  an  oral  con- 
tract, takes  a  contract  for  the  sale  of  land,  or 
an  interest  therein,  in  his   own  name,  the 
principal  may  specifically  enforce  the  contract. 
Cave  v.  Mackenzie,  46  L.  J.  Ch.  564;  Heard  v. 
Pilley.  L.  R.  4  Ch.  548. 

3.  Sec  supra,  this  title,  Resulting  Trusts  Aris- 
ing Out  o  f  Purchases  with  Fiduciary  Funds. 

4.  Confidential  Relation  Existing  Independent  of 
Agency  — United  States.  —  Manning  v.  Hayden, 

5  Sawy.  (U.  S.)  360. 
Alabama.  —  Waller  v.  Jones,  107  Ala.  331. 
California. — Scltembre  <■.  Putnam,  30  Cal. 

490. 

Illinois.  —  Vallette  v.  Tcdens,  122  11!.  607,  3 
Am.  St.  Rep.  502;  Stewart  v.  Duffy,  1 16  III.  47. 
Indiana.  —  Warner  v.  Warner,  132  Ind.  213. 
Minnesota.  —  Nestcr  v.  Gross,  66  Minn.  371. 
Oregon.  —  Coyote  Gold,  etc.,   Min.  Co.  v. 
Ruble,  8  Oregon  284. 
Pennsylvania.  —  Lacy  v.  Hall,  37  Pa.  St.  360. 
Texas.  —  Halscll  v.  Wise  County  Coal  Co., 
19  Tex.  Civ.  App.  564. 

Utah.  —  Haight  v,  Pearson,  II  I'tah  51. 
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will  arise  in  favor  of  the  other,  though  the  former  paid  the  entire  purchase 
m  >ney,  when  in  making  such  payment  he  advanced  one-half  of  the  price  as  a 
loan  to  the  other.1 

a I  Agent  Employed  to  Purchase  Outstanding  Title.  —  Where  the  principal  has  a  pres- 
ent interest  in  the  land,  and  only  employed  the  agent  to  purchase  an  adverse 
or  outstanding  title,  for  the  purpose  of  bolstering  up  or  protecting  the  princi- 
pal's own  title,  irrespective  of  whether  the  outstanding  title  was  good  or  bad, 
the  agent  has  been  held  a  constructive  trustee  when  he  purchased  the  title  in 
his  own  name,  paying  therefor  with  his  own  money.3  So  also  if  one,  though 
not  in  fact  the  agent  of  another,  pretends  to  act  as  his  agent  and  thereby 
secures  title  in  his  own  name  to  property  in  which  such  other  has  an  interest, 
he  cannot  deny  that  he  was  acting  as  agent  and  claim  the  benefit  of  the  pur- 
chase, but  will  be  held  to  hold  the  title  so  acquired  in  trust;  3  if,  however,  the 
one  for  whom  he  assumed  to  act  had  no  interest  in  the  property,  it  seems  that 
he  cannot  be  held  as  a  trustee.4 

(f)  Voluntary  Grant.  —  If  the  grant  to  the  person  pretending  to  act  as  the 
agent  of  another  was  voluntary  and  was  intended  to  be  for  the  benefit  of  the 
person  for  whom  the  agent  pretended  to  act,  it  has  been  held  that  the  agent 
will  be  held  a  constructive  trustee,  though  the  principal  had  no  enforceable 
interest  in  the  land  acquired  by  the  agent.5 

(g)  Agent  Guilty  of  Fraud.  —  And  where  the  agent  entered  into  a  parol  agree- 
ment to  purchase  for  his  principal,  and,  in  violation  of  the  agreement,  and 
with  the  fraudulent  intent  of  preventing  his  principal  from  acquiring  the  land, 
purchased  for  himself,  he  has  been  held  a  constructive  trustee.® 

(2)  Oral  Agreement  for  Interest  in  Land  to  Be  Purchased.  —  A  person  who 
orally  agrees  to  purchase  land  in  his  own  name,  with  his  own  money,  and 
reconvey  to  another  person,  or  give  an  interest  therein  to  him,  neither  party 
having  any  present  interest  in  the  land  to  be  purchased,  cannot  be  held  as  a 
constructive  trustee  on  his  refusal  to  perform  such  agreement.7    If,  however, 


1.  Purchase  Money  Advanced  as  Loan.  —  To ivle 
v.  Wadsworth,  147  111.  80;  Wallace  v.  Carpen- 
ter, 35  111.  590;  Tenney  v.  Simpson,  37  Kan. 
362.  See  supra,  this  title,  Resulting  Trusts 
Arising  Out  of  Payment  of  Purchase  Money. 

2.  Agent  to  Purchase  Outstanding  Title.  —  Rose 
v.  Hayden,  35  Kan.  106,  57  Am.  Rep.  145; 
Bryan  v.  McNaughton,  38  Kan.  98.  See  also 
Rothwell  v.  Dewees,  2  Black  (U.  S.)  613. 

3.  Person  Pretending  to  Act  as  Agent  for  An- 
other.—  Con  ant  v.  Riseborough,  139  111.  383; 
Reigard  v.  McNeil,  38  111.  400;  Dennis  v.  Mc- 
Cagg,  32  111.  429;  Hanold  v.  Bacon,  36  Mich. 
1;  Rollins  v.  Mitchell,  52  Minn.  42,  38  Am.  St. 
Rep.  519:  Haight  v.  Pearson,  11  Utah  51. 

4.  Rogers  v.  Simmons,  55  111.  76;  Maguire 
v.  Page,  23  Mo.  188;  Stiner  v.  Stiner,  58  Barb. 
(N.  Y.)  643.  See  also  Walter  v.  Klock,  55  111. 
362.    Compare  Belcher  v.  Sanders,  34  Ala.  9. 

5.  Voluntary  Grant.  —  Rollins  Mitchell,  52 
Minn.  41,  38  Am.  St.  Rep.  519.  See  also 
Roller  v.  Spilmore,  13  Wis.  26. 

The  principle  of  such  a  case  is  the  same  as 
that  where  a  person  persuades  a  testator  to  de- 
vise land  to  him  by  a  promise  to  hold  the  land 
for  the  benefit  of  a  third  person.  Rollins  v. 
Miichell.  52  Minn.  42,  38  Am.  St.  Rep.  519. 
See  infra,  ihis  section,  Promise  of  Devisee  by 
Which  Devise  Is  Secured. 

6.  Agent  Guilty  of  Fraud.  —  Rives  v.  Law- 
rence 41  Ga.  283. 

7.  Verbal  Agreement  for  Interest  in  Land  to  Be 
Purchased — Arkansas.  —  Bland  v.  Talley,  50 
Ark.  71;  Robbins  v.  Kimball,  55  Ark.  414,  29 
Am.  St.  Rep.  45. 


California.  —  Taylor  v.  Kelly,  103  Cal.  178; 
Hunt  v.  Friedman,  63  Cal.  510.  Compare 
Green  v.  Brooks,  81  Cal.  328. 

Colorado.- — -Von  Trotha  v.  Bamberger,  15 
Colo.  1 ;  Bohm  v.  Bohm,  9  Colo.  loo. 

Illinois.  —  Walter  v.  Klock,  55  111.  362;  Perry 
v.  McHenry,  13  111.  227;  Stephenson  v.  Thomp- 
son, 13  111.  186;  Rogers  w.  Simmons,  55  111.  76. 
See  also  Campbell  v.  Powers,  37  111.  App.  30S, 
affirmed  139  111.  128. 

Indiana.  —  Thorne  v.  Thorne,  18  Ind.  462; 
Irwin  v.  Ivers,  7  Ind.  308,  63  Am.  Dec.  420; 
Blair  v.  Bass,  4  Blackf.  (Ind.)  539;  Minot  v. 
Mitchell,  30  Ind.  228,  95  Am.  Dec.  6S5. 

Kentucky. — Sherley  Sherley,  97  Ky.  512; 
Fowke  v.  Slaughter,  3  A.  K.  Marsh.  (Ky.)  57, 
13  Am.  Dec.  133. 

Massachusetts.  —  Bailey  v.  Hemenvvay,  147 
Mass.  326;  Bourke  v.  Callanan,  160  Mass.  195. 

Michigan. — Wright  v.  King,  Harr.  (Mich.)  12. 

New  York.  —  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  405;  Duffy  v.  Masterson,  44  N.  Y.  557. 
Compare  Sandford  v.  Norris,  4  Abb.  App.  Dec. 
(N.  V.)  144. 

Oregon.  —  Taylor  v.  Miles,  19  Oregon  550; 
Lawrence  v.  Lawrence,  14  Oregon  77. 

Pennsylvania.  —  Kellum  v.  Smith,  33  Pa.  St. 
158;  Jackman  v.  Ringland.  4  W.  &  S.  (Pa.) 
149;  Barnet  v.  Dougherty,  32  Pa.  St.  371; 
Kisler  v.  Kisler,  2  Watts  (Pa.)  323.  27  Am. 
Dec.  308;  Williard  v.  Williard,  56  Pa  St.  119; 
Kraft  v.  Smith,  117  Pa.  St.  183;  Salsbury  v. 
Black,  119  Pa.  St.  200,  4  Am.  St.  Rep.  631; 
Whetham  v.  Clyde,  1  Leg.  Gaz.  (Pa.)  53. 

Texas.  —  Rische  v.  Diessel,  (Tex.  Civ.  App. 
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one  of  the  parties  had  a  present  interest  in  the  land,  and  the  other  orally 
agreed,  in  consideration  of  his  refraining  from  prosecuting  his  claim  therefor, 
or  surrendering  such  claim,  to  purchase  the  land  with  his  own  money,  and 
upon  the  repayment  of  the  purchase  money  or  a  part  thereof  to  convey  to  the 
former  the  entire  land  or  a  part  thereof,  the  purchaser  has  been  held  as  a  con- 
structive trustee  on  his  refusal  to  perform  such  agreement.1  Of  course  a  mere 
parol  declaration  on  the  part  of  the  purchaser  of  land  that  he  is  buying  the 
land  for  another,  or  that  he  intends  it  for  another,  is  not  sufficient  to  render 
him  a  constructive  trustee.2  , 

(3)  Parol  Agreement  Relating  to  Purchase  at  Judicial  Sale  —  (a)  In  General. 
—  The  breach  of  a  verbal  agreement  to  purchase  land  at  a  judicial  sale  for  the 
benefit  of  a  third  person  who  had  no  interest  in  the  land  to  be  sold  is  on  the 
same  footing  as  an  agreement  to  purchase  at  a  private  sale,  and  the  breach  of 
such  an  agreement  will  not,  according  to  the  weight  of  authority,  constitute 
such  fraud  as  will  render  the  promisor  a  constructive  trustee.3 

Existence  of  Confidential  Relationship.  —  Where  there  existed  between  the  prom- 
isor and  the  promisee  a  confidential  relation,  aside  from  that  created  by  the 
agreement  to  purchase,  this  has  been  held  sufficient  to  warrant  a  court  of 
equity  in  decreeing  the  promisor  to  hold  as  a  constructive  trustee.4 

(b)  Sale  of  Land  in  Which  Promisee  Has  Interest.  —  According  to  some  authorities, 
where  a  person  verbally  promises  to  attend  a  judicial  or  other  involuntary  sale 
and  purchase  for  the  benefit  of  another  who  has  a  present  interest  in  the  land 
to  be  sold,  something  more  than  the  breach  of  the  verbal  promise  to  purchase 
at  the  sale  is  necessary  to  render  the  promisor  a  constructive  trustee,  in  case 
he  purchases  in  his  own  name  and  claims  the  benefit  of  the  purchase.5  By 

1894)  26  S.  W.  Rep.  762;  Thorp  v.  Gordon, 
(Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  323. 

Compare  Leggett  v.  Leggett,  88  N.  Car.  108; 
Harrison  v.  Emery,  85  N.  Car.  161. 

Agreement  Entered  into  Mala  Fide.  —  But  the 
contrary  has  been  held  where  the  party  made 
the  agreemeni  in  bad  faith,  and  with  a  view 
to  getting  rid  of  the  competition  of  the  other 
party  to  the  agreement.  M'Culloch  v.  Cow- 
her,  5  W.  &  S.  (Pa.)  427. 

1.  Effect  of  Surrender  of  Interest  in  Land.  — 
Brooks  v.  Ellis,  3  Greene  (Iowa)  527;  Bryant 
v.  Hendricks,  5  Iowa  256;  Rose  v.  Tread  way, 
4  Nev.  455.97  Am.  Dec.  546;  Plumer  v.  Reed, 
38  Pa.  St.  46;  Gillett  v.  Treganza,  13  Wis.  472. 
Compare  Wentworth  v.  Wentworih,  2  Minn. 
277,  72  Am.  Dec.  97. 

2.  United  States.  —  Levi  v.  Evans,  57  Fed. 
Rep.  677. 

Arkansas.  —  Bland  v.  Talley,  50  Ark.  71. 
Iowa.  — Acker  v.  Priest,  92  Iowa  610. 
Maryland.  —  Dorsey  v.  Clarke,  4  liar.  &  J. 
(M  J.)  551- 

Pennsylvania.  —  Moyer's  Appeal,  (Pa.  1887) 
14  Atl.  Rep.  253;  Tvson  v.  McMullen,  2  Del. 
Co.  Rep.  (Pa.)  157;  Blyholder  v.  Gilson,  18  Pa. 
St.  134;  Bennett  v.  Fulmcr,  49  Pa.  St.  155. 

Texas. — Johnson  v.  Sulphur  Springs  First 
Nat.  Bank,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  334. 

Evidence  that  A  told  B  that  he  had  bought 
land  to  benefit  C,  and  if  C  would  pay  him  the 
purchase  money,  with  interest,  he  would  con- 
vey  the  land  to  C,  is  not  sufficient  to  set  up  a 
trust  in  favor  of  C.  Dorsey  v.  Clarke,  4  liar. 
&  J.  (Md.)  551. 

3.  Miazza  v.  Yerger,  53  Miss.  135;  Bank  v. 
Cowpcrth waitc,  10  VV.  N.  C.  (Pa.)  532;  Wal- 
ford  v.  I Icrringion.  86  Pa.  St.  39,  overruling 
74  Pa.  St.  311.    Sec  supra,  this  section,  Verbal 


Employment  of  Agent  to  Purchase  Land  —  Con- 
flicting Views. 

4.  Existence  of   Confidential  Relationship.  — 

Broder  v.  Conklin,  77Cal.330.  See  also  Price 
v.  Reeves,  38  Cal.  457.  And  see  supra,  this 
section,  Confidential  Relation  Independent  of 
Agency. 

5.  Constructive  Trust  Held  Not  to  Arise  —  Ala- 
bama. —  White  v.  Farley,  81  Ala.  563. 

District  of  Columbia.  —  Ragan  v.  Campbell, 
2  Mackey  (D.  C.)  2S. 

Indiana.  —  Mi  not  P.  Mitchell,  30  Ind.  228,  95 
Am.  Dec.  685.  Compare  Arnold  v.  Cord,  16 
Ind.  177. 

Iowa. —  Hain  v.  Robinson,  72  Iowa  735: 
Dunn  v.  Zwilling,  94  Iowa  233;  Maroney  v. 
Maroney,  97  Iowa  711;  Richardson  v.  Haney, 
76  Iowa  101. 

Massachusetts.  —  Bourkc  v.  Callanan,  160 
Mass.  195. 

New  York.  —  Wheeler  v.  Reynolds,  66  N. 
Y.  227;  Loomis  v.  Loomis,  60  Barb.  (N.  Y.)  22; 
Lathrop  v.  Hoyt.  7  Barb.  (N.  Y.)  59.  Compare 
Peck  v.  Peck,  no  N.  Y.  64;'Curtin  v.  Curtin, 
(Supm.  Ct.  Gen.  T.)  34  N.  Y.  St.  Rep.  956; 
Church  v.  Kidd,  3  Hun  (N.  Y.)  254;  Corse  v. 
Leggett,  25  Barb.  (N.  Y.)  3S9;  Stevens  v. 
Union  Trust  Co.,  57  Hun  (N.  Y.)  49S;  Sand- 
ford  v.  Norris,  4  Abb.  App.  Dec.  (N.  Y.)  144. 

Pennsylvania.  —  Martin  v.  Baird,  175  Pa.  St. 
540;  Burr  v.  Kasc,  168  Pa.  St.  81;  Shaflner  v. 
Shaffncr,  145  Pa.  St.  163;  Ma  Guirc  v.  Price, 
132  Pa.  St.  213,  155  Pa.  St.  60;  Kraft  v.  Smith, 
117  Pa.  St.  183;  Salsbury  7'.  Black,  119  Pa.  Si. 
200,  4  Am.  St.  Rep.  631;  Hollinshead's  Ap- 
peal, 103  Pa.  St.  159;  Fogel  v.  Schall,  (Pa. 
1886)  2  Cent.  Rep.  530;  Bennett  -'.  Dollar  Sav. 
Bank,  87  Pa.  St.  382;  Kcllum  v.  Smith,  33  Pa. 
St.  158;  Schumacher  v.  Wuriz,  1  Leg.  Red 
(Pa.)  166;  Faust  V,  Faust,  1  Leg.  Rec.  (Pa.) 
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other  authorities  the  promisor  will  not  be  permitted  to  repudiate  the  agree- 
in  ent,  aiul  thus  perpetrate  a  fraud,  but  will  be  held  to  be  a  constructive 
trustee.1  And  this  has  been  held  especially  true  where  the  promisor  was 
enabled  by  reason  of  his  promise  to  secure  the  land  very  much  below  its  value, 
to  the  injury  of  the  promisee,2  or  where  the  promisee  was  lulled  into  inactivity 
by  reason  of  the  promise,  and  prevented  from  protecting  his  rights  in  the  land 
sold.3  So  also  a  constructive  trust  has  been  decreed  to  enforce  such  a  parol 
:ment  where  there  was  a  confidential  relation  between  the  parties.4 

Promise  to  Another  than  Judgment  Debtor.  —  A  distinction  has  been  made  between 
the  effect  of  a  verbal  promise  to  purchase  for  the  benefit  of  the  defendant  in 
the  execution  and  a  promise  to  purchase  for  the  benefit  of  a  third  person  hav- 
ing a  bona  fide  claim  to  the  land  which  would  be  affected  by  the  sale,  and  it 
has  been  held  that  while  in  the  former  case  a  constructive  trust  would  not 
arise,  still  in  the  latter  case,  if  the  promisee  is  induced  to  confide  in  the  prom- 
ise, and  in  pursuance  of  this  allows  the  promisor  to  become  the  purchaser,  a 
subsequent  denial  of  the  agreement  by  the  promisor  is  such  a  fraud  as  will 
convert  him  into  a  constructive  trustee.5 


248;  Fox  v.  Heffner,  1  W.  &  S.  (Pa.)  372; 
Kisler  v.  Kisler,  2  Watts  (Pa.)  327,  27  Am. 
Dec.  308;  Robertson  v.  Robertson,  9  Watts 
(Pa.)  42;  Haines  v.  O'Conner,  10  Watts  (Pa.) 
320;  Pattison  v.  Horn,  1  Grant  Cas.  (Pa.)  301; 
Fricke  v.  Magee,  10  W.  N.  C.  (Pa.)  50;  Boyn- 
ton  v.  Housler,  73  Pa.  St.  453;  Beegle  v. 
Wentz.  55  Pa.  St.  369,  93  Am.  Dec.  762;  Johns 
v.  Tiers,  (Pa.  i886)6Cent.  Rep.  137;  Sheriff  v. 
Neal,  6  Watts  (Pa.)  534;  Peebles  v.  Reading,  8 
S.  &  R.  (Pa.)  484.  Compare  Christy  v.  Christy, 
176  Pa.  St.  421;  Beckett  v.  Allison,  188  Pa.  St. 
279;  Kennedy  v.  McCloskey,  170  Pa.  St.  354; 
Cowperth  waite  v.  Carbondale  First  Nat.  Bank, 
102  Pa.  St.  397;  Wolford  v.  Herrington,  86  Pa. 
St.  39. 

1.  Constructive  Trust  Held  to  Arise  —  Arkan- 
sas.—  Trapnall  v.  Brown,  19  Ark.  39;  Mc- 
Neil v.  Gates,  41  Ark.  264;  Gaines  v.  Saun- 
ders, 50  Ark.  322. 

Illinois.  —  Wright  v.  Gay,  101  111.  233; 
O'Connor  z\  Mahoney,  159  111.  69;  Gruhn  v. 
Richardson,  128  111.  178.  See  also  Pope  v. 
Dapray,  176  111.  478. 

Kentucky.  —  Lillard  v.  Casey,  2  Bibb  (Ky.) 
439;  Bush"  v.  Walker,  (Ky.  1888)  6  S.  W.  Rep. 
717;  Estill  v.  Miller,  3  Bibb(Ky.)  179;  Curd  v. 
Williams,  (Ky.  1892)  18  S.  W.  Rep.  634;  Miller 
v.  Antle,  2  Bush  (Ky.)  408;  Hopkins  v.  Tarl- 
ton,  4  Bibb  (Ky.)  500;  Martin  v.  Martin,  16  B. 
Man.  (Ky.)  8;  Farris  v.  Farris,  (Ky.  1895)  29 
S.  W.  Rep.  618. 

Mississippi.  —  Hebron  v.  Kelly,  75  Miss.  74. 
Compare  Walker  v.  Brungard,  13  Smed.  &  M. 
(Miss.)  723. 

Missouri.  —  Berlien  v.  Bieler,  96  Mo.  491; 
Leahey  v.  Witte,  123  Mo.  207;  Northcraft  t. 
Martin,  28  Mo.  469;  Slowey  v.  McMurray,  27 
Mo.  118,  72  Am.  Dec.  251;  Rose  v.  Bates.  12 
Mo.  30;  Richardson  v.  Champion,  143  Mo.  538; 
Morrison  v.  Herrington,  120  Mo.  665. 

Nebraska.  —  Carter  v.  Gibson,  29  Neb.  324, 
26  Am.  St.  Rep.  381. 

New  Jersey.  — Combs  v.  Little,  4  N.  J.  Eq. 
310,  40  Am.  Dec.  207. 

North  Carolina.  —  Strong  v.  Glasgow,  2 
Murph.  (6  N.  Car.)  289;  Neely  v.  Torian,  1 
Dev.  ■&  B.  Eq.  (21  N.  Car.)  410;  Hamphill  v. 
Hemphill,  99  N.  Car.  436;  Ferguson  v.  Haas, 
64  N.  Car.  772;  Coble  v.  Branson,  98  N.  Car. 
160;  McNair  ;■.  Pope,  100  N.  Car.  404;  Cohn 


v.  Chapman,  Phil.  Eq.  (62  N.  Car.)  92,  93  Am. 
Dec.  600;  Wilcox  v.  Morris,  I  Murph.  (5  N. 
Car.)  116,  3  Am.  Dec.  678;  Taylor  v.  McMil- 
lan, 123  N.  Car.  390. 

Ohio.  —  Turpie  v.  Lowe,  4  Ohio  Cir.  Ct.  599, 
2  Ohio  Cir.  Dec.  729. 

Rhode  Island.  —  Place  v.  Briggs,  20  R.  I.  540. 

South  Carolina.  —  Buchanan  v.  Buchanan, 
38  S.  Car.  410;  Denton  v.  M'Kenzie,  1  Desaus. 
(S.  Car.)  289,  1  Am.  Dec.  664. 

Tennessee.  —  Sullivan  v.  Sullivan,  86  Tenn. 
376.  Compare  Parker  v.  Bragg,  11  Humph. 
(Tenn.)  212. 

Texas.  —  Byrnes  v.  Morris,  53  Tex.  213. 

Virginia,  —  Walraven  v.  Lock,  2  Patt.  &  H. 
(Va.)  547- 

Wisconsin.  —  Cutler  v.  Babcock,  81  Wis.  195, 
29  Am.  St.  Rep..  882. 

2.  Land  Secured  Below  Its  Value  —  Arkansas. 

—  Woodruff  v.  Jabine,  (Ark.  1891)  15  S.  W. 
Rep.  830. 

District  of  Columbia.  —  Ragan  v.  Campbell, 
2  Mackey  (D.  C.)  28. 

Georgia.  —  Collins  v.  Williamson,  94  Ga.  635. 
Kentucky.  —  Vanbever  v.  Vanbever,  97  Ky. 
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New  Jersey.  —  Marlatt  v.  Warwick,  18  N.  J. 
Eq.    108;    Wetzler  v.  Schaumann,  24  N.  J. 

Eq.  60. 

New  York.  —  Allen  v.  Arkenburgh,  2  N.  Y. 
App.  Div.  452;  Brown  v.  Lynch,  1  Paige  (N. 
Y.)  147;  Howland  v.  Scott,  2  Paige (N.  Y.)  406; 
Wiswall  v.  Hall,  3  Paige  (N.  Y.)  313;  Freelove 
v.  Cole,  41  Barb.  (N.  Y.)  318,  41  N.  Y.  619; 
Ryan  v.  Dox,  34  N.  Y.  307,  go  Am.  Dec.  696, 
reversing  25  Barb.  (N.  Y.)  440. 

Pennsylvania. — Shallcross  v.  Mawhinnv, 
(Pa.  1887)  7  Atl.  Rep.  734- 

Rhode  Island.  —  Jenckes  v.  Cook,  9R.  I.  520. 

3.  Failure  of  Promisee  to  Protect  His  Bights.  — 
Wilke  v.  Miller,  171  111.  556;  Arnold  v.  Cord, 
16  Ind.  177;  Lillard  v.  Casey,  2  Bibb  (Ky.)  459; 
Kennedy  v.  McCloskey,  170  Pa.  St.  354;  Cow- 
perthwaite  v.  Carbondale  First  Nat.  Bank,  102 
Pa.  St.  397;    Wolford  v.  Herrington,  S6  Pa. 

St.  39. 

4.  Confidential  Belation.  —  Manning  v.  Hay- 
den,  5  Sawy.  (U.  S.J  360.  See  also  Pope  v. 
Dapray,  176  111.  47S. 

5.  Promise  to  Another  than  Judgment  Debtor. 

—  Wolford  v.  Herrington,  86  Pa.  St.  39. 
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(c)  Fraudulent  Intent  Not  to  Perform  Agreement.  —  If,  at  the  time  of  making  his 
promise,  the  intention  of  the  promisor  was  not  to  perform  the  agreement,  it 
would  seem  that  this  is  such  a  fraud  as  to  convert  the  purchaser  into  a  con- 
structive trustee. 1 

(d)  Sale  induced  by  Promisor.  —  So  also  where  the  promisor  himself  induces  the 
execution  debtor  to  permit  his  property  to  be  sold,  by  his  advice  and  promise 
to  purchase  for  his  benefit  and  reconvey,  a  constructive  trust  has  been  held 
to  arise.2 

(e)  Promise  After  Purchase.  — »  A  promise  by  the  purchaser  at  a  judicial  sale, 
made  after  the  sale,  to  hold  for  the  benefit  of  the  execution  defendant  or  other 
person  interested  in  the  land,  is  nudum  pactum  and  of  course  will  not  render 
him  a  constructive  trustee.3 

(f)  Proof  of  Agreement.  —  In  no  case  will  a  constructive  trust  be  decreed  on 
account  of  the  breach  of  an  alleged  verbal  agreement  of  the  purchaser  at  a 
judicial  sale  to  purchase  for  the  benefit  of  the  judgment  debtor,  unless  the 
evidence  to  prove  the  agreement  is  clear  and  satisfactory.'1 

(g)  Purchaser  Holding  Himself  Out  as  Buying  for  Others  Interested  in  Land  Sold.  —  It  has 

been  held  that  if  the  purchaser  at  a  judicial  sale  represents  himself  as  buying 
for  others  interested  in  the  sale,  for  the  purpose  of  suppressing  the  bidding, 
and  is  thereby  enabled  to  secure  the  land  at  less  than  its  value,  he  will,  to 
prevent  the  perpetration  of  fraud,  be  decreed  a  constructive  trustee  though 
he  had  entered  into  no  agreement  to  purchase  for  such  others.5 

(4)  Promise  of  Devisee  by  Which  Devise  Is  Secured  —  (a)  General  Rule. — 
Where  a  devisee  or  legatee  induced  the  testator  to  make  the  devise  or  bequest 
to  him  by  verbal  promises  to  hold  the  property,  or  an  interest  therein,  for  the 
benefit  of  a  third  person,  the  breach  of  such  promise  is  such  a  fraud  as  will 
convert  the  devisee  into  a  constructive  trustee;  nor  is  it  essential  to  the 
upholding  of  such  a  trust  that  the  devisee  should  have  been  an  active  agent  in 
procuring  the  devise  to  be  made  in  his  favor.6 


1.  Intent  Not  to  Perform  Agreement.  —  Beegle 
V.  VVentz,  55  Pa.  St.  369,  93  Am.  Dec.  762. 

2.  Sale  Induced  by  Promisor.  —  Shallcross  v. 
Mawhinny,  (Pa.  1887)  7  Atl.  Rep.  734.  See 
also  Pope  v.  Depray,  176  III.  478. 

3.  Promise  After  Purchase. —  VVirth's  Estate, 
31  Pittsb.  Leg.  J.  (Pa.)  424;  Tyson  v.  McMul- 
len,  2  Del.  Co.  Rep.  (Pa.)  157. 

4.  Proof  of  Agreement.  —  Davis  v.  Scovern, 
130  Mo.  303;  Huffnagle  v.  Blackburn,  137  Pa. 
St.  O33;  Kraft  v.  Smith,  117  Pa.  St.  183;  Nes- 
bitt  :•.  Cavender,  30  S.  Car.  33;  Bright  :•. 
Knight.  35  W.  Va.  40. 

5.  Misrepresentations  as  to  Purchase  in  Interest 
of  Others  —  Alabama. — Caplc  v.  McCollun,  27 
Ala.  461. 

Georgia.  —  McRarey  v.  Huff,  32  Ga.  681. 

Illinois.  —  Bethel  v.  Sharp,  25  III.  173,  76 
Am.  Dec.  790. 

Kentucky.  —  Roach  v.  Hudson,  8  Bush  (Ky.) 
410;  Crutcher  v.  Hord,  4  Bush  (Ky.)  360. 

Missouri.  —  Merrett  v.  Poultcr,  96  Mo.  237. 

New  York.  —  Abell  v.  Bradner,  (Supm.  Ct. 
Gen.  T.)  n  N.  Y.  St.  Rep.  246. 

Rhode  Islind.  — Jenckes  v.  Cook,  R.  I.  520. 

Compare  Taylor  v.  Board  man,  24  Mich.  287. 

6.  Devise  Secured  by  Promises  to  Testator 
England.  —  Chamberlaine  v.  Chambcrlaine,  2 
Frccm.  34;  Thynn  v.  Thynn,  1  Vcrn.  290; 
Devcnish  v.  Baincs,  Prec.  Ch.  5;  Oldham  v. 
Litchfield,  2  Vcrn.  506;  Drakcford  v.  Wilks.  3 
Atk.  539;  Rccch  v.  Kcnnegal,  1  Vcs.  123; 
Barrow  v.  Grcenough.  3  Vcs.  Jr.  152;  Stick- 
land  v.  Aldridgc.  9  Vcs.  Jr.  510;  Byrn  v.  God- 


frey, 4  Ves.  Jr.  6;  Paine  v.  Hall,  18  Ves.  Jr. 
475;  Podmore  v.  Gunning,  7  Sim.  644;  Rus- 
sell v.  Jackson,  10  Hare  204;  Wallgrave  v. 
Tebbs,  2  Kay  &  J.  321;  Jones  v.  Badley,  L.  R. 
3  Eq.  635,  affirmed  on  appeal,  L.  R.  3  Ch.  362; 
Rowbotham  v.  Dunnett,  8  Ch.  D.  430;  Norris 
v.  Frazer,  L.  R.  15  Eq.  318;  In  re  Fleetwood, 
15  Ch.  D.  594;  In  re  Boyes,  26  Ch.  D.  531; 
Renehan  v.  Malone,  1  N.  Bruns.  Eq.  Rep.  506; 
Riordan  v.  Banon,  10  Ir.  Eq.  469. 

Connecticut.  —  Dowd  v.  Tucker,  41  Conn.  197. 

Kentucky. — Caldwell  v.  Caldwell,  7  Bush 
(Ky.)  517. 

Maine. — Gilpatrick  v.  Gliddcn,  81  Me.  137, 
10  Am.  St.  Rep.  245. 

Maryland.  —  Browne  v.  Browne,  1  Har.  & 
J.  (Md.)  430;  Owings's  Case,  1  Bland  (Md.) 
37o. 

Massachusetts. — Olliffc  v.  Wells.  130  Mass. 
?2i.  See  also  Glass  v.  Hulbert,  102  Mass.  24, 
3  Am.  Rep.  418.  Compare  Campbell  v.  Brown, 
129  Mass.  23. 

Mississippi.  —  Ragsdale  v.  Ragsdale,  68 
Miss.  92,  24  Am.  St.  Rep.  256. 

New  Jersey.  —  Carver  v.  Todd,  48  N.  J.  Eq. 
102,  27  Am.  St.  Rep.  466;  Williams  v.  V'rcc- 
land,  32  N.  J.  Eq.  135;  Vrecland  v.  Williams, 
32  N.  J.  Eq.  734. 

New  York.  —  Graves  v.  Graves,  (Supm.  Ct. 
Gen.  T.)  29  N.  Y.  St.  Rep.  624;  Edson  Bar- 
tow, 10  M.  Y.  App.  Div.  104;  O'Hara  v.  Dud- 
Icy,  05  N.  Y.  403,  47  Am.  Rep.  53.  Sec  also 
Piper  v.  Hoard,  107  N.  Y.  73,  1  Am.  St.  Rep. 
789. 
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(b)  Decedent  Induced  Not  to  Make  will.  —  Where  one  who  would  be  entitled  to 
property  in  case  of  the  intestacy  of  the  owner  induces  the  latter  to  refrain 
from  making  a  will  in  favor  of  a  third  person  by  promises  to  hold  the  property 
for  the  benefit  of  such  third  person,  equity  will,  on  his  refusal  to  perform  the 
promise,  convert  him  into  a  constructive  trustee.1 

(o)  Expectation  of  Testator.  —  The  mere  expectation  of  the  testator  that  the 
legatee  or  devisee  will  dispose  of  the  property  in  accordance  with  his  known 
wishes  will  not  convert  the  legatee  or  devisee  into  a  constructive  trustee,  in 
the  absence  of  any  promise,  express  or  implied,  by  the  legatee  or  devisee  so 
to  dispose  of  the  property.2 

(5)  Oral  Agreement  to  Hold  in  Trust  or  Reconvey  Lands  Voluntarily  Con- 
veyed —  (a)  General  Rule.  —  If,  at  the  time  of  the  conveyance,  a  voluntary 
grantee  orally  agreed  to  hold  the  land  in  trust  for  the  grantor,  or  to  reconvey 
upon  demand,  and  no  confidential  relationship  existed  between  the  parties, 
and  no  fraud  was  used  in  procuring  the  conveyance,  and  the  parol  agreement 
which  is  sought  to  be  enforced  was  intentionally  omitted  from  the  deed,  it  is 
held,  by  the  weight  of  authority,  that  the  grantee  will  not,  on  refusal  to  per- 
form the  oral  agreement;  be  converted  into  a  constructive  trustee.3  So  also 
where  land  was  voluntarily  conveyed  to  a  grantee  upon  his  promise  to  devise 


Ohio.  —  Vance  v.  Park,  7  Ohio  Dec.  564. 

Pennsylvania. — Forscht's  Estate,  2  Pa.  Dist. 
294;  Hoffner's  Estate,  161  Pa.  St.  331 ;  Schultz's 
Appeal,  80  Pa.  St.  396;  Hoge  v.  Hoge,  I  Watts 
(Pa.)  163.  26  Am.  Dec.  52;  Dilts  v.  Stewart, 
(Pa.  1885)  1  Cent.  Rep.  607;  Church  v.  Ruland, 
64  Pa.  St.  432;  Edwards  v.  Smediey,  1  Del.  Co. 
Rep.  (Pa.)  544;  Jones  v.  McKee,  3  Pa.  St.  496, 
6  Pa.  St.  425.  Compare  Bonner  v.  Rowdybush, 
3  Penny.  (Pa.)  93. 

Tennessee.  —  Richardson  v.  Adams,  10  Yerg. 
(Tenn.)  273. 

Wisconsin.  —  Brook  v.  Chappell,  34  Wis.  405. 

Compare  Orth  v.  Orth,  145  Ind.  184,  57  Am. 
St.  Re"p.  185. 

Promises  Must  Affect  Disposition  of  Property.  — 
The  conduct  and  promises  of  a  devisee,  not 
contemporaneous  with  the  making  of  the  will, 
but  long  afterwards,  when  the  testator  was  on 
his  deathbed,  and  which  did  not  prevent  the 
making  of  a  new  will,  will  not  constitute  such 
party  a  trustee  ex  maleficio.  Fox  v.  Fox,  88 
Pa.  St.  19. 

Where  There  Is  No  Fraud.  —  In  Moran  v. 
Moran,  104  Iowa  216,  the  court,  while  recog- 
nizing the  general  rule,  held  that  where  there 
was  no  fraud,  or  no  inducement  by  the  devisee 
lo  the  testator  to  make  the  devise,  parol  evi- 
dence is  not  admissible  to  charge  an  absolute 
devise  to  one  in  trust  for  others,  under  the 
code  requiring  wills  to  be  in  writing,  and  this 
notwithstanding  the  devisee  acknowledges  the 
trust  in  writing  and  defines  its  extent.  See 
also  Moore  v.  Campbell,  102  Ala.  445. 

1.  Execution  of  Will  Prevented  by  Promises.  — 
Williams  v.  Fitch,  18  N.  Y.  546;  Browne  v. 
Browne,  1  Har.  &  J.  (Md.)  430.  See  also  Ben- 
nett v.  Harper,  36  W.  Va.  546. 

In  Bedilian  v.  Seaton,  3  Wall.  Jr.  (C.  C.)  279, 
however,  it  was  held  that  a  mere  promise, 
however  solemn,  by  heirs  at  law,  to  convey 
propertv  in  accordance  with  their  declarations 
to  their  dying  brother,  was  insufficient  to  take 
the  case  outof  the  statute  against  frauds,  even 
though  the  promise  was  actually  coupled  with 
comforting  assurances  10  the  dying  brother 
and  remonstrances  by  which  his  wish  to  make 


a  will  might  have  been  controlled,  there  being 
no  proof  of  fraud  in  the  case. 

2.  Expectation  of  Testator.  —  Amherst  College 
v.  Ritch,  151  N.  Y.  282. 

3.  Agreement  to  Hold  in  Trust  or  Reconvey  — 
General  Rule  —  Alabama.  —  Rose  v.  Gibson,  71 
Ala.  35;  Brock  v.  Brock,  90  Ala.  S6;  Patton 
v.  Beecher,  62  Ala.  579,  overruling  Barrell 
v.  Hanrick,  42  Ala.  60.  See  also  Manning  v. 
Pippen,  95  Ala.  537;  Tolleson  v.  Blackstock, 
95  Ala.  510.  Compare  Bishop  v.  Bishop,  13 
Ala.  483. 

California.  —  Feeney  v-  Howard,  79  Cal. 
525;  Barr  v.  O'Donnell,  76  Cal.  469,  9  Am.  St. 
Rep.  242. 

Colorado.  —  Bohm  v.  Bohm,  9  Colo.  100; 
Von  Trotha  v.  Bamberger,  15  Colo.  1. 

Connecticut. — Brown  v.  Brown,  66  Conn. 

493-. 

District  of  Columbia. — McCartneys.  Fletcher, 
II  App.  Cas.  (D.  C.)  15.  Compare  Sherman  v. 
Sherman,  20  D.  C.  330. 

Illinois.  —  Davis  71.  Stambaugh,  163  111. 
557;  Moore  v.  Horsley,  156  111.  36;  Scott  v. 
Harris,  113  111.  447;  Stevenson  v.  Crapnell, 
114  III.  19;  Lawson  v.  Lawson,  117  111.  98; 
Williams  v.  Williams,  180  111.  361.. 

Iowa.  —  Dunn  v.  Zwilling,  94  Iowa  233; 
Orwig  v.  Merrill,  6g  Iowa  733;  Acker  v. 
Priest,  92  Iowa  610;  Hemstreet  v.  Wheeler, 
100  Iowa  290. 

Kansas.  —  Gee  v.  Thrailkill,  45  Kan.  173. 

Massachusetts.  Blodgett  v.  Hildreth,  103 
Mass.  484;  Titcomb  v.  Morrill,  10  Allen 
(Mass.)  15;  Bartlett  v.  Baitlelt,  14  Gray  (Mass.) 
278. 

Michigan. — Brown  v.  Bronson,  35  Mich. 
415;  Palmer  v.  Sterling,  41  Mich.  220;  Groes- 
beck  v.  Seeley,  13  Mich.  345;  Newton  -■.  Sly, 
15  Mich.  396;  Trask  v.  Green,  9  Mich.  366; 
Shafter  v.  Huntington,  53  Mich.  310;  Thomp- 
son v.  Marley,  102  Mich.  476. 

Minnesota. — Tatge  v.  Tatge,  34  Minn.  272; 
Babbitt  v.  Bennett,  68  Minn.  260.  Compare 
Randall  v.  Constans,  33  Minn.  329. 

Missouri.  —  Bobb  v.  Bobb,  89  Mo.  412; 
Weiss  v.  Heitkamp,  127  Mo.  23. 
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the  property  upon  his  death  to  the  grantor,  a  constructive  trust  cannot  be 
based  on  the  mere  breach  of  this  agreement.1  The  same  rule  will,  of  course, 
apply  where  the  grantee  agreed  to  hold  in  trust  for,  or  reconvey  to,  a  third 
person.2 

(b)  Minority  Rule.  —  In  England,  however,  and  in  some  cases  in  the  United 
States,  it  has  been  held  that  the  mere  breach  of  the  agreement  in  such  cases  is 
such  a  fraud  as  will  render  the  grantee  a  constructive  trustee.3 


Nebraska.  —  Dailey  v.  Kinsler,  31  Neb.  340; 
Courvoirsier  v.  Bouvier,  3  Neb.  61;  Hansen  v. 
Berthelsen,  19  Neb.  433;  O'Brien  -j.  Gaslin,  20 
Neb.  347;  Thomas  v.  Churchill,  48  Neb.  266. 

New  Jersey.  —  Slucky  v.  Stucky,  30  N.  J. 
Eq.  546;  Loveit  v.  Taylor,  54  N.  J.  Eq.  311. 

New  York. — Sleere  v.  Steere,  5  Johns.  Ch. 
(N.  Y.)  1,  9  Am.  Dec.  256;  Hutchinson  v. 
Hutchinson,  84  Hun  (N.  Y.)  482;  Wood  v. 
Rabe,  96  N.  Y.  426,  48  Am.  Rep.  640;  Sturte- 
vant  v.  Sturtevant,  20  N.  Y.  39,  75  Am.  Dec. 
371.  Compare  Bork  v.  Martin,  (Buffalo  Super. 
Ct.  Gen.  T.)  11  N.  Y.  Supp.  569;  Bitter  v. 
Jones,  28  Hun  (N.  Y.)  492. 

Ohio.  —  Schmitt  v.  Schnell,  14  Ohio  Cir.  Ct. 
153,  7  Ohio  Cir.  Dec.  657. 

Oregon.  —  Parrish  v.  Parrish,  33  Oregon  486. 

Pennsylvania.  —  Barry  v.  Hill,  166  Pa.  St. 
344;  Grove  v.  Kase,  2  Dauphin  Co.  Rep.  (Pa.) 
125;  Shaffner  v.  Shaffner,  145  Pa.  St.  163; 
Porter  v.  Mayfield,  21  Pa.  St.  263.  Compare 
Lingenfelter  v.  Ritchey,  58  Pa.  St.  485,  98  Am. 
Dec.  308;  Miller  v.  Pearce,  6  W.  &  S.  (Pa.)  97; 
Robinson  v.  Robinson,  29  W.  N.  C.  (Pa.)  159. 

South  Carolina. — Johnston  v.  La  Motte,  6 
Rich.  Eq.  (S.  Car.)  347. 

Vermont.  — Salisbury  v.  Clarke,  61  Vt.  453. 

Wisconsin.  —  Krouskop  v.  Krouskop,  95 
Wis.  296;  Fairchild  v.  Rasdall,  9  Wis.  379; 
Pavey  v.  American  Ins.  Co.,  56  Wis.  221. 

Compare  Butte  Hardware  Co.  v.  Cobban,  13 
Mont.  351. 

In  Acker  v.  Priest,  92  Iowa  610,  it  was  held 
that  if  one  takes  title  under  the  express  prom- 
ise to  hold  in  trust  for  another,  a  denial  of 
such  trust  will  not  be  such  fraud  as  10  raise  a 
constructive  trust,  unless  it  be  shown  that  the 
promise  was  part  of  a  scheme  to  get  title  for 
the  purpose  of  defrauding  the  person  for 
whose  benefit  the  conveyance  is  claimed  to 
have  been  made. 

An  assignor  of  a  judgment  of  foreclosure 
cannot,  under  McClain's  Code  Iowa,  §  3105 
(Code  1897,  %  2918),  requiring  all  declarations 
of  trusts  relating  to  real  property  to  be  exe- 
cuted in  the  same  manner  as  deeds,  establish 
a  resulting  trust  in  the  land  purchased  by  the 
assignee  on  foreclosure  by  parol  proof  of  an 
agreement  by  the  assignee  of  the  judgment  to 
hold  it  for  him.  Hemstrect  v.  Wheeler,  100 
Iowa  290. 

Deed  Based  on  Consideration.  —  A  parol  agree- 
ment by  the  grantee  to  reconvey  will  not 
create  a  constructive  trust,  especially  where 
the  conveyance  was  based  on  a  valuable  and 
adequate  considcralion.  Harper  v.  Harper,  5 
Bush  (Ky.)  177. 

1.  Agreement  to  Devise  Land. —  Manning  v. 
Pippen,  (Ala.  1892)  11  So.  Rep.  56,  explaining 
80  Ala.  357.  11  Am.  St.  Rep.  46.  Compare 
Sherman  v.  Sherman,  20  D.  ('.  330, 

2.  Parol  Trust  in  Favor  of  Third  Person  —  Ar. 
kansas.  —  Crow  v.  Watkins,  48  Ark.  169, 


Illinois.  —  Lantry  v.  Lantry,  51  III.  458. 
Compare  White  v.  Cannon,  125  111.  412. 

Indiana.  —  Peterson  v.  Boswell,  137  Ind.  211. 
Compare  Cox  v.  Arnsmann,  76  Ind.  210. 

Iowa.  —  Acker  v.  Priest,  92  Iowa  610. 

Massachusetts.  —  Moran  v.  Somes,  154  Mass. 
200. 

Michigan.  —  Thompson  v.  Marley,  102  Mich. 
476;  Shatter  v.  Huntington,  53  Mich.  310. 

Minnesota.  —  Luse  v.  Reed,  63  Minn.  5; 
Randall  v.  Constans,  33  Minn.  329. 

Pennsylvania.  —  Salter  v.  Bird,  103  Pa.  St. 
436.  Compare  Freeman  v.  Freeman,  2  Pars. 
Eq.  Cas.  (Pa.)  81. 

Compare  also  Foote  v.  Foote,  58  Barb.  (N.  Y.) 
258. 

A  Parol  Agreement  by  a  Daughter  to  whom 
lands  are  conveyed  by  her  father,  to  hold  them 
in  trust  to  be  distributed  after  his  death  to  all 
his  children  and  heirs  at  law,  is  void  under  the 
statute  of  frauds.  Thompson  v.  Marley,  102 
Mich.  476. 

Conveyance  by  Father  to  Son-in-Law.  —  Where 
land  is  conveyed  by  a  father  to  his  son-in  law, 
with  intention  of  making  an  advancement  to 
his  daughter,  the  parol  promise  of  the  son-in- 
law  to  hold  in  trust  for  the  daughter  (his  wife) 
will  not  convert  him  into  a  constructive  trus- 
tee. Acker  v.  Pries;,  92,  Iowa  610;  Rogers  v. 
Rogers,  52  S.  Car.  3SS.  See  also  Hause  v. 
Hause,  57  Ala.  262;  Noe  v.  Roll,  134  Ind.  115; 
Meredith  v.  Meredith,  150  Ind.  299;  Dills  v. 
Stewart,  (Pa.  1885)  I  Cent.  Rep  606.  Compare 
White  v.  Cannon,  125  III.  412. 

An  Expression  by  a  Grantee  Before  Execution  of 
the  Deed,  of  an  Intention  not  amounting  to  a 
promise  to  hold  for  another,  will  not  constitute 
him  a  trustee  ex  maleficio.  Dilts  v.  Stewart,  43 
Leg.  Int.  (Pa.)  205. 

3.  Minority  Rule — England,  —  Daigh  v. 
Kaye,  L.  R.  7  Ch.  469;  Davies  v.  Otty,  35 
Beav.  208;  Booth  v.  Turle,  L.  R.  16  Eq.  183. 
See  also  Lincoln  v.  Wright,  4  Dc  G.  &  J.  16. 
Compare  Young  v.  Peachy,  2  Atk.  254. 

United  States.  —  Albright  v.  Oyster,  19  Fed. 
Rep.  849. 

Indiana. —  Cox  v.  Arnsmann,  76  Ind.  210; 
Giffen  v,  Taylor,  139  Ind.  573;  Myers  v. 
Jackson,  135  Ind.  136;  Talbott  v.  Barber,  11 
Ind.  App.  1,  54  Am.  St.  Rep.  491.  Compare 
Peterson  v.  Boswell,  137  Intl.  211;  Irwin  v. 
Ivers,  7  Ind.  308,  63  Am.  Dec.  420;  Barnard 
v.  Flinn,  8  Ind.  204, 

North  Carolina.  —  Cloninger  v.  Summit,  2 
Jones  Eq.  (55  N.  Car.)  513;  Shields  z.  Whita- 
kcr,  82  N.  Car.  516;  Turner  y,  Kford,  5  Jones 
Eq.  (58  N.  Car.)  106;  Taylor  v.  Taylor,  1 
Jonos  Eq.  (54  N.  Car.)  246. 

Texas.  —  Cordova  v.  Lee,  (Tex.  1890)  14  S. 
W.  Rep.  208. 

Sec  also  Bowler  v.  Curler,  21  Ncv.  158,  37 
Am.  St.  Rep.  501. 

Verbal  Promiso  Inconsistent  with    Trust  De- 
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(o)  Voluntary  Execution  of  Trust.  —  The  statute  of  frauds,  however,  does  not 
make  the  parol  agreement  by  the  grantee  void,  but  merely  voidable,  and  until 

Lvoided  it  creates  an  equitable  estate  in  the  cestui  que  trust,  which,  if  vol- 
untarily executed  by  the  grantee,  is  of  course  valid  ;  1  thus  the  voluntary 
execution  of  such  parol  agreements  has  been  sustained  against  the  claims  of 
creditors  of  the  grantees.* 

Parol  Declaration  of  Trust  with  Respect  to  Proceeds  of  Land.  —  And  although  a  parol 
agreement  by  the  grantee  to  hold  the  land  in  trust  would  not  be  enforceable, 
still,  if  after  the  grantee  has  sold  the  land  he  makes  a  parol  declaration  of 
trust  with  respect  to  the  proceeds  received,  such  a  trust  is  enforceable.3  So 
also  a  parol  agreement  by  the  grantee  to  give  to  the  grantor  the  proceeds  or  a 
share  thereof  on  resale  is  not  affected  by  the  statute  of  frauds.4 

(d)  Fraud  or  Imposition.  —  If  any  fraud  or  imposition  was  used  by  the  grantee 
to  induce  the  grantor  to  make  the  conveyance,  the  grantee  will  be  held  to  be 
a  constructive  trustee,  though  the  agreement  to  hold  in  trust  for  the  grantee 
or  to  reconvey  to  him  was  intentionally  omitted  from  the  deed.5 

(e)  Intention  Not  to  Perform  Agreement.  —  Many  decisions  hold  that  the  mere 
intention  of  the  grantee  not  to  perform  the  verbal  agreement  to  hold  in  trust 
for  the  grantor,  if  such  intention  existed  at  the  time  of  the  conveyance,  con- 
stitutes such  fraud  as  to  render  the  grantee  a  constructive  trustee.6    But  in 


clared  in  Deed. — -A  verbal  promise  by  a 
grantee  of  lands  in  trust  to  hold  the  conveyed 
lands  upon  a  different  trust  from  that  created 
by  the  deed  is  void  under  the  statute  of  frauds. 
Dover  v.  Rhea,  108  N.  Car.  88. 

1.  Voluntary  Execution  of  Trust.  —  Begole  v. 
Hazzard,  8i  Wis.  274.  See  also  Cox  v.  Arns- 
mann,  76  Ind.  210.  See  the  title  Statute  of 
Frauds. 

2.  Voluntary  Execution  of  Trust  Upheld  as 
Against  Creditors  of  Grantee.  —  Schre  ver  v.  Scott, 
134  U.  S.  405;  Bancroft  v.  Curtis,  108  Mass. 
47;  Appleton  First  Nat.  Bank  v.  Bertschy,  52 
Wis.  439;  Hyde  v.  Chapman,  33  Wis.  391. 
See  the  title  Fraudulent  Sales  and  Convey- 
ances, vol.  14,  p.  255. 

3.  Resale  by  Grantee  —  Parol  Declaration  of 
Trust  with  Respect  to  Proceeds.  —  Maffitt  v. 
Rynd,  69  Pa.  St.  380. 

4.  Alabama. — Scheerer  v.  Agee,  106  Ala. 
139. 

California. — Green  v.  Brooks,  81  Cal.  328. 

Illinois.  —  Towle  v.  Ambs,  123  111.  410. 

Indiana.  — Tullis  v.  Attica  First  Nat.  Bank, 
60  Ind.  556;  Talbotl  v.  Barber,  n  Ind.  App.  I, 
54  Am.  St.  Rep.  491.  Compare  Pearson  v. 
Pearson,  125  Ind.  341. 

Io7va.  —  Matter  of  Maxwell,  83  Iowa  590. 

Michigan.  —  Edinger  v.  Heiser,  62  Mich. 
598. 

New  York.  — McGuire  v.  Richards,  70  Hun 
(N.  Y.)  67;  Tracy  v.  Tracy,  3  Bradf.  (N.  Y.) 

57- 

Pennsylvania.  —  Hacker's  Estate,  5  Pa.  Co. 
Ct.  586;  Weaver's  Appeal,  (Pa.  1888)  11  Cent. 
Rep.  [60.    Compare  Barry  v.  Hill,  166  Pa.  Si. 

344-  * 

Compare  also  Randall  v.  Constans,  3  Minn. 

329- 

5.  Fraud  or  Imposition  —  England.  —  Young 
v.  Peachy,  2  Atk.  254. 

Alabama.  —  Patton  v.  Beecher,  62  Ala.  579, 
explaining  Kennedy  v.  Kennedy,  2  Ala.  571. 

Colorado.  —  Bohm  v.  Bohm,  9  Colo.  100;. 
Hall  v.  Linn,  8  Colo.  264;  Von  Trotha  v.  Bam- 
beiger,  15  Colo.  1. 


Illinois. — Allen  v.  Jackson,  122  111.  567; 
Henschel  v.  Mamero,  120  111.  660;  Scott  v. 
Harris,  113  111.  447. 

Iowa.  —  Scott  v.  Thompson,  21  Iowa  599. 

Montana.  —  Muller  v.  Buyck,  12  Mont.  354. 

Oregon.  —  Parrish  v.  Parrish,  33  Oregon  486. 

Washington.  —  Rozell  v.  Vansyckle,  11 
Wash.  79. 

Oral  Promise  to  Hold  in  Trust  Admissible  in 
Evidence  to  Prove  Fraud.  —  In  Bohm  v.  Bohm, 
9  Colo.  100,  it  was  held  that  though  the  mere 
breach  of  a  promise  by  the  grantee  to  hold  in 
trust  for  the  grantor  will  not  render  him  a 
constructive  trustee,  still,  where  it  is  alleged 
that  the  conveyance  was  procured  by  fraud 
the  oral  promise  may  be  received  in  evidence 
to  show  one  of  the  steps  by  which  the  fraud 
was  accomplished.  See  also  Von  Trotha  v. 
Bamberger,  15  Colo.  1. 

6.  Intention  Not  to  Perform  Agreement  —  A  la- 
bama.  —  Manning  v.  Pippen,  (Ala.  1892)  11 
So.  Rep.  56. 

California.  —  Brison  v.  Brison,  75  Cal.  525, 
7  Am.  St.  Rep.  189;  Hays  v.  Gloster,-88  Cal. 
560. 

Georgia.  —  Brown  v.  Doane,  86  Ga.  32. 

Illinois.  —  Larmon  v.  Knight,  30  N.  E.  Rep. 
318,  affirming  140  111.  232,  33  Am.  St.  Rep.  229. 

Ka?isas.  —  Newell  v.  Newell,  14  Kan.  202. 

Oregon.  —  Parrish  a  Parrish,  33  Oregon  486. 

Washington.  —  Rozell  z:  Vansyckle,  n 
Wash.  79. 

Proof  of  Intention  to  Perform  Agreement.  —  1  n 

Illinois  it  has  been  held  that  a  husband  who 
secured  a  conveyance  from  his  wife  by  means 
of  a  parol  promise  to  hold  in  trust  for  her 
children,  with  the  intention  of  not  performing 
the  parol  agreement,  would  be  held  a  con- 
structive trustee  for  the  children;  and  it  was 
further  held  that  his  intention  not  to  perform 
his  promise  might  be  implied  from  his  failure 
to  do  so,  as  he  would  be  presumed  to  have  in- 
tended to  do,  when  he  obtained  the  property, 
what  he  finally  did  do.  Larmon  v.  Knight, 
30  N.  E.  Rep.  318,  affirming  140  111.  232,  33 
Am.  St.  Rep.  229. 
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Minnesota  the  contrary  view  obtains.1 

(f)  Existence  of  Confidential  Kelation. — -Where,  at  the  time  of  the  conveyance, 
there  existed  a  confidential  relation  between  the  grantor  and  the  grantee,  it 
has  been  held  that  a  constructive  trust  would  arise  though  there  was  no  fraud 
on  the  part  of  the  grantee  in  procuring'  the  conveyance,  and  though  he 
intended  at  the  time  of  the  conveyance  to  perform  the  verbal  agreement  to 
hold  in  trust  for,  or  reconvey  to,  the  grantor.8 

Husband  and  Wife.  —  Where  land  was  conveyed  by  a  husband  to  his  wife  upon 
her  verbal  promise  to  hold  in  trust  for  the  grantor  or  reconvey  to  him,  it  has 
been  held  that  a  constructive  trust  would  arise  from  the  relation  of  the  par- 
ties.3 In  other  cases,  however,  the  mere  existence  of  the  relation  of  husband 
and  wife  between  the  grantor  and  the  grantee  has  been  held  insufficient  to 
convert  the  grantee  into  a  constructive  trustee  by  reason  of  the  breach  of  the 
parol  agreement  to  hold  in  trust  for,  or  reconvey  to,  the  grantor.4 

(g)  Conveyance  at  Instance  of  Grantee.  —  A  distinction  has  also  been  made 
between  cases  where  the  conveyance  is  executed  at  the  instance  of  the  grantor 
and  those  where  it  is  induced  by  the  grantee  by  means  of  his  parol  promise, 
and  it  has  been  held  that  in  the  latter  case  a  constructive  trust  arises  on  the 
refusal  of  the  grantee  to  perform  the  promise.5 

(h)  Proof  of  Agreement  to  Hold  in  Trust.  —  In  all  cases  in  which  it  is  sought  to 
convert  a  grantee  into  a  constructive  trustee  by  reason  of  his  parol  promise  to 
hold  in  trust  for,  or  reconvey  to,  the  grantor  or  a  third  person,  the  existence 
of  such  agreement  must  be  shown  by  clear  and  convincing  evidence,  as  the 
parties  to  an  instrument  which  is  clear  and  unambiguous  in  its  terms  must  be 
presumed  to  have  intended  the  legal  effect  of  those  terms  unless  it  is  clearly 
and  satisfactorily  shown  that  their  intention  was  otherwise.6 


1.  Minority  Rule.  —  Tatge  v.  Tatge,  34  Minn. 
272. 

2.  Existence  of  Confidential  Relation  —  Califor- 
nia. —  Broder  v.  Conklin,  77  Cal.  330;  De 
Mallagh  v.  De  Mallagh,  77  Cal.  126;  Butler  v. 
Hyland,  89  Cal.  575. 

Colorado.  —  Bohm  v.  Bohm,  9  Colo.  100. 
Connecticut.  —  Hayden  :\  Denslow,  27  Conn. 
335- 

Illinois.  —  White  v.  Ross,  I  do  111.  56. 

Indiana.  —  Catalani  v.  Catalani,  124  Ind.  54, 
19  Am.  St.  Rep.  73. 

Montana.  —  Lewis  v.  Lindley,  19  Mont.  422. 

Nevada.  —  Bowler  v.  Curler,  21  Ncv.  158,  37 
Am.  St.  Rep.  501. 

New  York.  —  Wood  v.  Rabe,  96  N.  Y.  426, 
48  Am.  Rep.  640;  Goldsmith  v.  Goldsmith,  145 
N.  Y.  313;  Foote  z:  Foote,  58  Barb.  (N.  Y.) 
258. 

Washington.  —  Rozell  v.  Vansyckle,  11 
Wash.  79. 

In  Be  Mallagh  v.  De  Mallagh,  77  Cal.  126, 
it  was  held,  under  the  circumstances  of 
the  case,  that  a  confidential  relation  existed 
between  a  mother  and  her  son,  to  whom  she 
conveyed  property  to  be  held  in  trust  for  her, 
and  that  the  son,  on  refusal  to  perform  the 
trust,  would  be  held  as  a  constructive  trustee. 
See  also  Bohm  7/.  Bohm,  9  Colo.  100;  Wood  v. 
Rabe.  96  N.  Y.  426,  48  Am.  Rep.  640. 

In  Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  a 
constructive  trust  was  raised  to  prevent  fraud 
where  a  mother  conveyed  land  to  one  child 
upon  his  oral  promise  to  hold  it  for  the  benefit 
of  the  other  children  in  common  with  himself 
and  to  give  to  them  their  shares  therein,  and 
in  pursuance  of  such  arrangement  the  other 
children  furnished  board  to  him  without  charge 
for  several  years. 

I 


3.  Husband  and  Wife. —  Brison  v.  Brison,  75 
Cal.  525,  7  Am.  St.  Rep.  189;  Hayne  v.  Her- 
mann, 97  Cal.  259:  Nordholt  v.  Nordholt,  87 
Cal.  552,  22  Am.  St.  Rep.  268;  Alaniz  v.  Case- 
nave,  91  Cal.  41.  See  also  Sherman  v.  San- 
dell,  106  Cal.  373;  Larmon  v.  Knight,  140  111. 
232,  33  Am.  St.  Rep.  229;  30  N.  E.  Rep.  318; 
Austin  v.  Austin,  18  Neb.  310;  Bartlett  v. 
Bartlett,  15  Neb.  593. 

Subsequent  Agreement  to  Hold  in  Trust.  —  The 
grantee  in  a  conveyance  between  husband  and 
wife  cannot,  however,  be  converted  into  a 
constructive  trustee  by  reason  of  a  subsequent 
parol  agreement  to  hold  in  trust.  Sherman  v. 
Sandell,  106  Cal.  373. 

4.  Contrary  Decisions.  —  Manning  v.  Pippen, 
(Ala.  1892)  11  So.  Rep.  56,  explaining  the  prior 
decision  in  86  Ala.  357.  11  Am.  St.  Rep.  46; 
Brock  v.  Brock,  90  Ala.  86;  McCartney  v. 
Fletcher,  11  App.  Cas.  (D.  C.)  1;  Moore  v. 
Horsley,  156  III.  36;  Scott  v.  Harris,  113  III. 
447;  Stevenson  v.  Crapncll,  114  III.  19. 

5.  Conveyance  at  Instance  of  Grantee.  —  Fisch- 
beck  v.  Gross,  112  III.  20S;  Pope  v.  Dapray, 
176  111.  478;  Lantry  v.  Lantry.  51  III.  458; 
Giffcn  v.  Taylor,  139  Ind.  573;  Myers  v.  Jack- 
son, 135  Ind.  136;  Cox  v.  Arnsmann,  76  Ind. 
210.  Sec  also  Larmon  t.  Knight,  140  III.  232, 
33  Am.  St.  Rep.  229,  30  N.  E.  Rep.  318;  Cata- 
lani v.  Catalani,  124  Ind.  54,  19  Am.  St.  Rep. 
73;  Phillips  v.  Phillips,  50  Mo.  603;  Barker  7/. 
Barker,  27  Neb.  135. 

G.  Proof  of  Agreement  to  Hold  in  Trust.  — 
Sherman  v,  Sandell,  106  Cal.  373;  Bohm  v. 
Bohm,  9  Colo.  111;  Von  Trotha  ;■.  Bamberger, 
15  Colo,  1. 

An  aRrccmcnt  that  the  grantee  should  hold 
the  title  for  the  benefit  of  the  grantor  cannot 
be  inferred  from  the  poverty  of  the  grantee, 
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(i)  Agreement  to  Execute  Subsequently  a  Declaration  of  Trust.  —  Some  courts  have 
drawn  a  distinction  between  a  verbal  agreement  by  the  grantee  to  execute  sub- 
sequehtly  a  written  declaration  of  trust,  made  at  the  time  of  the  delivery  to 
him  of  a  deed  absolute  on  its  face,  whereby  such  delivery  was  induced,  and  a 
mere  verbal  agreement  to  hold  in  trust,  and  on  the  grantee's  subsequent 
refusal  to  execute  the  declaration,  have  converted  him  into  a  constructive 
trustee,  irrespective  of  whether  there  existed  at  the  time  of  the  agreement  a 
fraudulent  intent  not  to  perform  the  same.1  So,  also,  the  grantee  has  been 
converted  into  a  trustee  where  by  accident  the  subsequent  execution  of  the 
declaration  of  trust  was  prevented.2  In  other  cases  the  courts  have  refused 
to  recognize  such  a  distinction,  holding  the  two  kinds  of  agreements  to  be 
governed  by  the  same  rule  of  law.3 

(j)  Right  to  Recover  Recited  Consideration.  —  It  seems  that  where  the  deed  recited 
a  consideration  as  paid  by  the  grantee,  whereas  in  fact  the  conveyance  was 
voluntary,  and  the  grantee  repudiates  his  parol  agreement  to  hold  in  trust  for 
the  grantor  or  reconvey  to  him,  the  grantor  should  be  allowed  to  recover  the 
recited  consideration.4 

4.  Constructive  Trusts  Arising  Out  of  Breach  of  Fiduciary  Duties  —  a.  In  Gen- 
eral. —  It  may  be  said  to  be  a  cardinal  principle  of  courts  of  equity  that  a 
person  standing  in  a  fiduciary  relation  to  another  will  not  be  allowed  to  make 
a  personal  profit  by  reason  of  a  breach  of  his  duties  as  a  fiduciary,  and  a  court 
of  equity,  for  the  purpose  of  granting  relief,  will,  in  case  of  a  breach  of  such 
duties,  convert  the  fiduciary  into  a  constructive  trustee.5  To  create  such  a 
fiduciary  relation  it  is  necessary,  however,  that  there  be  something  more  than 
the  mere  reposing  of  confidence  on  one  side.  There  must  also  be  an  assent, 
express  or  implied,  of  the  person  in  whom  the  confidence  is  reposed,  to  act  in 
a  fiduciary  capacity  toward  the  person  who  confides  in  him.6 


and  continuation  of  possession  in  the  grantor, 
and  the  production,  at  the  time  of  the  trial,  of 
the  original  deed  by  him.  Balbec  v.  Donald- 
son, 2  Grant  Cas.  (Pa.)  459. 

1.  Agreement  to  Execute  Declaration  of  Trust. 
—  Eldredge  v.  Jenkins,  3  Story  (U.  S.)  181; 
Hacker's  Estate,  5  Pa.  Co.  Ct.  586.  See  also 
Campbell  v.  Dearborn,  109  Mass.  130,  12  Am. 
Rep.  671;  Hall  v.  Farmers',  etc.,  Bank,  145 
Mo.  418. 

In  Hacker's  Estate,  5  Pa.  Co.  Ct.  586,  at  the 
time  of  the  delivery  of  the  deed,  a  separate  in- 
strument containing  the  declaration  of  trust 
was  delivered  to  the  grantee  to  be  signed  by 
him.  This  agreement  was  not  signed,  how- 
ever, but  was  retained  by  the  grantee  until  its 
loss.    The  grantee  was  held  liable  as  trustee. 

2.  Execution  of  Declaration  of  Trust  Prevented 
by  Accident.  — •  Barnard  v.  Flinn,  8  Ind.  204. 

3.  Constructive  Trust  Not  Enforced.  —  Von 
Trotha  v.  Bamberger,  15  Colo.  1;  Dean  v. 
Dear,  6  Conn.  285.  See,  however,  Hall  v. 
Linn,  8  Colo.  264. 

4.  Right  to  Recover  Recited  Consideration.  — 
Leman  v.  Whitley,  4  Russ.  427;  Burt  v.  Wil- 
son, 28  Cal.  632,  87  Am.  Dec.  142.  Contra, 
Tatge  v.  Tatge,  34  Minn.  272. 

5.  Breach  of  Fiduciary  Duty  —  England.  — 
Smith  v.  Kay,  7  H.  L.  Cas.  779. 

United  States.  —  Hull  v.  Chaffin,  54  Fed. 
Rep.  437- 

Alabama.  —  Kelly  v.  Browning,  113  Ala.  420. 

California.  —  Hunt  v.  Swyney,  (Cal.  1893)  33 
Pac.  Rep.  854;  Adams  v.  Lambard,  80  Cal. 
426. 

Illinois.  —  Frohlich  v.  Seacord,  180  111.  85; 
Allen  v.  Jackson,  122  111.  567. 


Kansas.  —  Phipps  v.  Phipps,  39  Kan.  495. 
Michigan.  —  Carrier  v.  Heather,  62  Mich. 

441. 

Missouri.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Smith,  117  Mo.  261,  38  Am.  St.  Rep.  656. 

Montana.  —  Lewis  v.  Lindley,  19  Mont.  422. 

New  Jersey.  —  Wakeman  v.  Dodd,  27  N.  J. 
Eq.  564. 

New  York.  —  Miller  v.  McGuckin,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  204;  Peck 
v.  Peck,  no  N.  Y.  64. 

Ohio.  —  Long  v.  Mulford,  17  Ohio  St.  484, 
93  Am.  Dec.  638. 

Pennsylvania.  —  Everly  v.  Harrison,  167  Pa. 
St.  355;"McGinn  v.  Shaeffer,  7  Watts  (Pa.)4i2; 
Duff  v.  Wilson,  72  Pa.  St.  442;  Dickey's  Ap- 
peal, 73  Pa.  St.  218;  Coaies's  Appeal,  2  Pa.  St. 
133;  Rankin  v.  Porter,  7  Watts  (Pa.)  390. 

See  generally  the  title  Trusts  and  Trustees 
and  the  references  there  given. 

6.  Patten  v.  Warner,  n  App.  Cas.  (D.  C.) 
149.  See  also  Haygarth  v.  Wearing,  L.  R.  12 
Eq.  320;  Fletcher  v.  Bartlett,  157  Mass.  113; 
Lewis  v.  Ziegler,  105  Mo.  604.  And  see  Fidu- 
ciary, vol.  13,  p.  10. 

A  wife  is  not  guilty  of  fraud  so  as  to  create 
a  constructive  trust  in  favor  of  her  husband  in 
purchasing  in  her  own  name  and  with  her  own 
funds  real  property  which  he  had  talked  of 
purchasing  for  himself,  but  in  which  he  had 
no  interest  at  the  time.  Pickler  v.  Pickler, 
180  111.  168. 

Office  Associates.  —  A  purchase  in  good  faith 
by  one  person  of  land  offered  to  his  office  asso- 
ciate, made  during  the  latter's  absence,  will 
not  be  declared  in  equity  to  have  been  made 
in  trust  where  no  other  fiduciary  relation  ex- 
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b.  Fiduciaries  Purchasing  Trust  Property  at  Judicial  or  Trust 
Sales.  —  The  general  rule  is  well  settled  that  a  trustee  is  not  to  be  permitted 
to  purchase  the  trust  property  at  his  own  or  at  a  judicial  sale,  either  directly 
or  through  a  third  person,  and  where  he  does  so  the  cestui  que  trust  may,  at 
his  option,  hold  him  responsible  as  a  constructive  trustee,  thereby  acquiring 
the  full  benefit  of  the  purchase.1  This  is  a  rule  of  universal  application  to  all 
persons  occupying  a  fiduciary  position.2  The  underlying  principle  is  that  no 
person  can  be  permitted  by  a  court  of  equity  to  purchase  property  where  he 
has  a  duty  to  perform  inconsistent  with  the  character  of  purchaser. 3 

Property  Sold  on  Executions  in  Favor  of  Trust  Estate.  —  The  same  principle  which 
prohibits  a  purchase  by  a  trustee  of  the  trust  property  also  prohibits  a  pur- 
chase by  him  of  property  of  a  third  person  sold  on  foreclosure  of  a  mortgage 
or  other  lien,  or  on  an  execution  in  favor  of  the  trust  estate.4 

Members  of  Family.  —  There  is  not  necessarily  a  fiduciary  relation  between 
members  of  a  family  so  as  to  render  a  trustee  one  who  purchases  at  a  judicial 
sale  the  property  of  another.5 

Right  of  Election.  —  Of  course  where  the  fiduciary  purchases  the  trust  property 
at  his  own  or  a  judicial  sale,  or  purchases  property  sold  on  execution  in  favor 
of  the  trust  estate,  the  cestui  que  trust  may,  at  his  election,  hold  him  to  the 
purchase.6 

c.  Fiduciaries  Purchasing  Adverse  Titles  —  (i)  /;/  General. — A 
very  common  form  of  constructive  trust  arises  where  a  person  in  a  fiduciary 


isted  between  ihem  and  the  purchaser  made  a 
bona  fide  but  unsuccessful  effort  to  obtain  the 
property  for  the  other  upon  the  latter's  terms. 
Stanford  v.  Mann,  167  111.  79. 

1.  Fiduciaries  Purchasing  Trust  Property  — 
United  States.  —  Allen  v.  Gillette,  127  U.  S. 
589- 

Alabama. — James  v.  James,  55  Ala.  525. 

Arkansas.  —  White  v.  Ward,  26  Ark.  445; 
Wright  v.  Campbell,  27  Ark.  637. 

California.  —  Boyd  v.  Blankman,  29  Cal.  19, 
87  Am.  Dec.  146. 

Colorado.  —  Wells  v.  Francis,  7  Colo.  396. 

Illinois.  —  Roby  v.  Colehour,  135  III.  300. 

Iowa. —  Maroney  v.  Maroney,  97  Iowa  711; 
McCrory  v.  Foster,  1  Iowa  271. 

Minnesota.  —  King  v.  Remington.  36  Minn. 
15- 

Missouri.  —  Darling  v.  Potts,  11S  Mo.  506. 

Nebraska.  —  Horbach  v.  Marsh,  37  Neb.  22. 

New  Jersey.  —  Mulford  v.  B-nven,  9  N.  J. 
Eq.  797;  Wakeman  v.  Dodd,  27  N.  J.  Eq.  564, 
affirming  26  N.  J.  Eq.  484. 

New  York.  —  Case  v.  Carroll,  35  N.  Y.  385; 
Gardner  v.  Ogden,  22  N,  Y.  327,  78  Am.  Dec. 
192;  Terrett  v.  Crombie,  6  Lans.  (N.  Y.)  83. 

Pennsylvania.  —  Roscnberger's  Appeal,  26 
Pa.  St.  67:  Ricketts's  Appeal,  (Pa.  1888)  12 
Atl.  Rep.  60. 

Texas.  —  Cobb  v.  Trammcll,  9  Tex.  Civ. 
App.  527. 

See  generally  the  title  Trusts  and  Tri  s- 
tees;  also  the  titles  Judicial  Sai.es;  Sher- 
iffs' Sai.es;  Tax  Sales. 

2.  For  Applications  to  Particular  Fiduciary  Re- 
lations, sec  the  titles  Ai.kn'  v,  vol.  1,  p.  1071 
et  seq.\  Attorneys  at  Law,  vol.  3,  p.  340. 
Executors  and  ADMINISTRATORS,  vol.  11.  pp; 
1020,  1052,  1066,  1 144;  Guardian  and  Ward, 
ante,  pp.  66,  75,  81. 

3.  Steltnische  v.  Lamb,  18  Neb.  619;  Colum- 
bus Co.  v.  Harford,  i  Neb.  146;  Wright 
Smith,  23  N.  J.  Eq.  106. 

4.  Trustoc  or  Attorney  Bidding  In  Property  Sold 


on  Execution,  etc.  —  Bland  v.  Fleeman,  5S  Ark. 
84;  Wren  v.  Followell,  52  Ark.  76;  Reickhoff 
v.  Brecht,  51  Iowa  633;  Tebbetts  v.  Estes,  52 
Me.  566;  Gaston  v.  King,  63  Miss.  326;  Parker 
v.  Kuhn,  21  Neb.  432;  Walker  v.  Hill,  21  N. 
J.  Eq.  191,  22  N.  J.  Eq.  513;  Eshleman  v. 
Lewis,  49  Pa.  St.  410;  Luscombe  v.  Grigsby, 
(S.  Dak.  1899)  78  N.  W.  Rep.  357.  See  also 
the  titles  Attorney  and  Client,  vol.  3,  p.  340; 
Executors  and  Administrators,  vol.  11,  p. 
1066. 

An  Attorney  for  the  Collection  of  Successive 
Mortgages  who  acquires  a  title  under  a  fore- 
closure of  one  of  the  earlier  of  them  holds  this 
as  a  constructive  trustee  for  the  later  mort- 
gagees. Reese  v.  Wallace,  113  III.  589.  See 
also  Johnson  v.  Outlaw,  56  Miss.  541. 

Partners.  —  The  purchase  by  a  partner  of 
property  sold  under  foreclosure  of  a  mortgage 
owned  by  the  firm  will  not  vest  the  title  in 
him,  but  such  partner  holds  the  title  in  trust 
for  the  benefit  of  the  firm.  Parker  v,  Kuhn, 
21  Neb.  432     See  the  title  Partnership. 

Termination  of  Trust  Relation. —  If,  after  (he 
guardianship  has  ceased,  a  guardian,  under  a 
judgment  in  his  name  as  guardian,  claiming 
the  proceeds  of  the  judgment  as  his  own, 
causes  land  of  the  debtor  to  be  sold  and  buys 
it  in  satisfaction  ol  the  judgment,  no  resulting 
trust  arises.  Lane  v.  Farmer,  n  Lea  (Tcnn.) 
568. 

5.  Members  of  Family. —  Kyle  -\  Wills,  166 
III.  501;  Evans      McKcc,  152  Pa.  St.  89. 

Husband  and  Wife.  —  Baker  v.  Baker,  22 
Minn.  262. 

Brothers.  —  One  who  purchases  at  an  execu- 
tion sale  land  belonging  to  his  insane  brother 
will  not  be  converted  into  a  constructive 
trustee  in  the  absence  of  evidence  of  oilier 
facts  showing  a  fiduciary  relation  between  the 
brothers.  Hamilton  t.  Buchanan,  1 12  N.  Car. 
4f>.1. 

6.  Right  of  Election.  —  Gaston  v.  King,  63 
Miss.  320;  Eshleman  v.  Lewis,  49  Pa.  St.  410. 
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relation  purchases  an  adverse  title  to  the  trust  property  which  his  duties  as  a 
fiduciary  required  him  to  purchase  for  his  cestui  que  trust. 1  To  render  the 
fiduciary  a  constructive  trustee,  the  title  purchased  by  him  must,  as  a  general 
rule,  have  been  adverse  to  that  of  his  cestui  que  trust.  Thus,  where  the  trust 
i  itate  was  subject  to  a  reversionary  interest,  it  does  not  seem  that  the  fiduciary 
w  ould  become  a  constructive  trustee  by  purchasing  in  his  own  name  such  - 
reversionary  interest.2  So  also  where  the  cestui  que  trust  had  no  present 
interest  or  expectation  of  interest  in  the  property  purchased  by  the  fiduciary, 
he  cannot  be  adjudged  a  constructive  trustee  with  respect  thereto,  though  the 
purchase,  if  it  had  been  made  for  the  cestui  que  trust,  would  have  been  bene- 
ficial to  him.3  Under  certain  circumstances,  however,  the  ownership  of  the 
property  purchased  by  the  fiduciary  may  be  so  essential  to  the  cestui  que  trust 
that  a  court  of  equity  would  consider  a  purchase  by  the  fiduciary  in  his  own 
name  a  breach  of  trust,  and  hold  him  as  a  constructive  trustee.4 

(2)  To  What  Fiduciary  Relations  Rule  Applies.  — •  It  is  not  possible  to  lay 
down  any  general  rule  as  to  when  a  fiduciary  relation  exists,  so  as  to  render 
the  fiduciary  a  constructive  trustee  with  regard  to  an  adverse  title  purchased 
in  his  own  name.5 


1.  Fiduciaries  Purchasing  Adverse  Title  —  Eng- 
land. —  Greenlaw  v.  King,  5  Jur.  18. 

United  States.  —  Ringo  v.  Binns,  10  Pet.  (U. 
S.)  269;  Massie  v.  Watts,  6  Cranch  (U.  S.)  148; 
Baker  v.  Humphrey,  101  U.  S.  494.;  Michoud 
v.  Girod,  4  How.  (U.  S.)  503. 

California. — Jenkins  v.  Frink,  30  Cal.  586, 
89  Am.  Dec.  134;  O'Connor  v.  Irvine,  74  Cal. 
437- 

Illinois.  —  Reese  v.  Wallace,  113  111.  589; 
Stewart  v.  Duffy,  116  111.  47;  O'Halloran  v. 
Fitzgerald,  71  111.  53. 

Kentucky.  —  Morgan  v.  Boone,  4  T.  B.  Mon. 
(Ky.)  297,  16  Am.  Dec.  153;  Daviess  v.  Myers, 
13  B.  Mon.  (Ky.)  511 ;  M'Clanahan  7/.  Hender- 
son, 2  A.  K.  Marsh.  (Ky.)  388,  12  Am.  Dec. 
412;  Bowling  v.  Dobyns,  5  Dana  (Ky.)  446. 

Maryland.  —  Maryland  F.  Ins.  Co.  v.  Dal- 
rymple,  25  Md.  242,  89  Am.  Dec.  779. 

Minnesota.  —  Whitney  v.  Salter,  36  Minn. 
103,  1  Am.  St.  Rep.  656. 

Missouri.  —  Roberts  v.  Moseley,  64  Mo.  507; 
Jamison  v.  Glascock,  29  Mo.  191 ;  Grumley  v. 
Webb,  44  Mo.  444,  100  Am.  Dec.  304. 

New  Jersey.  —  McKee  v.  Griggs,  51  N.  J. 
Eq.  178. 

New  York.  —  Torrey  v.  Orleans  Bank,  9 
Paige  (N.  Y.)  663;  Toole  v.  McKiernan,  48  N. 
Y.  Super.  Ct.  163;  Gardner  v.  Ogden,  22  N.  Y. 
327,  78  Am.  Dec'192;  Holridge  v.  Gillespie,  2 
Johns.  Ch.  (N.  Y.)  33;  Knolls  v.  Barnhart,  9 
Hun  (N.  Y.)  443,  71  N.  Y.  474- 

One  who  enters  premises  pendente  lite  under 
the  claims  in  litigation,  and  holds  subject  to 
the  final  disposition  of  the  case,  becomes  a 
trustee  under  a  tax  title  subsequently  acquired 
by  him.    Whiting  t:  Beebe,  12  Ark.  421. 

The  Assignee  of  a  Patent  Subject  to  Royalty, 
having  a  confidential  relation  to  the  patentee, 
cannot  avail  himself  of  an  outstanding  or  hos- 
tile prior  patent  or  incumbrance  to  the  preju- 
dice of  his  fellow.  One  who  has  created  such 
a  title  will  be  held  in  equity  to  be  a  trustee 
ex  maleficio  for  the  benefit  of  the  interest  in- 
tended to  be  defrauded,  and  equity  will  decree 
a  reconveyance  to  the  cestui  que  trust  without 
compensation.  Hale,  etc.,  Mfg.  Co. 's  Appeal, 
3  Penny.  (Pa.)  378.    See  Ihe  title  Patents. 

The  Eight  of  a  Vendee  to  Acquire  Interests 


Adverse  to  His  Vendor  is  discussed  under  the 

title  Vendor  and  Purchaser. 

2.  Purchase  of  Reversionary  Interest.  —  Ken- 
nedy v.  Keating,  34  Mo.  25. 

Where  a  person  was  entitled  to  a  life  inter- 
est only  in  the  property,  it  was  held  that  after 
his  death  a  purchase  by  his  executor  would 
not  render  the  latter  a  constructive  trustee  for 
the  heirs  of  the  decedent.  Ray  v.  Durham 
County,  no  N.  Car.  169. 

3.  Rogers  v.  Simmons,  55  111.  76. 
Partners.  —  Thus  one  partner  who  purchases 

properly  which  he   knows  that  the  firm  is 
anxious  to  secure  does  not  necessarily  become  • 
a  constructive  trustee.    Wheeler  v.  Sage,  1 
Wall.  (U.  S.)  518.    See  further  the  title  Part-  . 

NERSHIP. 

Purchases  by  Corporation  Directors  or  Officers. 

—  Though  a  director  of  a  railroad  company  is, 
in  equity,  its  trustee  (see  the  title  Officers 
and  Agents  of  Private  Corporations),  his 
purchase  of  land  upon  which  the  track  is 
subsequently  built  and  buildings  for  railroad 
purposes  are  erected  cannot  necessarily  be 
considered,  at  the  option  of  the  company,  to 
have  been  made  in  trust  for  it.  Sandy  River 
R.  Co.  v.  Stubbs,  77  Me.  594. 

In  Loring  v.  Palmer,  118  U.  S.  321,  it  was 
held  that  a  purchase  by  the  largest  three  stock- 
holders of  a  corporation,  not  shown  to  have 
any  authority  to  purchase  on  its  account, 
would  not  be  held  to  be  in  trust  for  the  corpo- 
ration because  the  property  might  be  neces- 
sary to  the  complete  success  of  the  company, 
and  the  purchasers  had  great  expectations  of 
indirect  benefit  to  their  investments  in  the  cor- 
poration fiom  such  purchase. 

4.  Thus  if  a  wife  be  seized  in  fee  of  building 
lots  which  are  separated  from  a  street  by  a 
narrow  gore  of  land,  and  the  husband  pur- 
chases such  gore  and  takes  a  conveyance  in 
his  own  name,  he  will  be  deemed,  in  equity,  a 
irustee  for  the  wife's  benefit.  Dickinson  v. 
Codwise,  1  Sandf.  Ch.  (N.  Y.)  214. 

5.  Beulah  Marble  Co.  v.  Mattice,  22  Colo. 
547;  Watson  v.  Young,  30  S.  Car.  144;  Dwyer 
v.  Rippetoe,  72  Tex.  520;  Virginia  Coal,  etc., 
Co.  v.  Kelly,  93  Va.  332. 

Principle  Not  Confined  to  Particular  Classes  of 
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Tenant  in  Common  Purchasing  Adverse  Title.  —  As  a  general  rule,  a  fiduciary  rela- 
tion exists  between  cotenants,  and  a  cotenant's  purchase  of  an  outstanding 
title  will  inure  to  the  benefit  of  all,  and  the  purchaser  cannot  claim  the  benefit 
of  the  purchase  to  the  exclusion  of  his  cotenants.1 

Landlord  and  Tenant.  —  Though  there  is  a  quasi-f\duc\a.ry  relation  between  the 
landlord  and  the  tenant,  the  latter,  it  seems,  may  purchase  in  an  adverse  title 
and,  after  surrendering  the  possession,  assert  the  right  so  acquired,2  unless 
the  title  purchased  arose  by  reason  of  a  breach  of  his  duty  on  the  part  of 
the  tenant.3 

Agents,  Attorneys,  Partners,  etc.  —  The  same  principle  is  applied  in  cases  of  the 
purchase  of  adverse  titles  by  agents,4  attorneys,5  partners,0  executors  or 
administrators,7  guardians,8  and  life  tenants.9 

d.  Fiduciary  Making  Profit  Out  of  Trust.  —  A  fiduciary  is  strictly 
prohibited  from  making  a  personal  profit  out  of  his  fiduciary  relation  aside 
from  the  compensation  allowed  by  law,  or  by  his  contract  with  his  cestui  que 
trust,  and  where  he  does  so  courts  of  equity  will  invariably  compel  him  to 
account  therefor  as  a  trustee.1"  By  "  fiduciary  "  in  this  sense  is  meant  a  per- 
son who  acts  representatively.  The  term  applies  to  and  includes  general  and 
special  agents,  attorneys  and  solicitors,  guardians,  executors  and  adminis- 
trators, assignees  in  bankruptcy  and  insolvency,  court  commissions,  public 
officers,  and  the  like." 

e.  Contracts  Between  Persons  in  Fiduciary  Relations.  —  Where 
persons  stand  in  fiduciary  relations  towards  each  other,  courts  of  equity,  on 
account  of  the  temptation  afforded  to  the  fiduciary  to  make  a  personal  profit  out 
of  his  relation  at  the  expense  of  his  cestui  que  trust,  require  the  utmost  good 


Fiduciaries.  —  In  Greenlaw  v.  King,  5  Jur.  18, 
Lord  Chancellor  Cottenham,  in  speaking  of 
the  right  of  a  fiduciary  to  purchase  in  a  title 
adverse  to  that  of  his  cestui  que  trust,  said  that 
the  principle  is  not  confined  to  a  particular 
class  of  persons,  such  as  guardians,  trustees, 
01  solicitors,  but  is  a  rule  of  universal  applica- 
tion, affecting  all  persons  coming  within  its 
principle,  which  is  thai  no  party  can  be  per- 
mitted to  puichase  an  interest  where  he  has  a 
duty  to  perform  inconsistent  with  the  charac- 
ter of  purchaser. 

1.  Cotenant  PurchasingAdverse  Title.  —  Bissell 
v,  Foss,  114  U.  S.  252;  Brundy  v.  Mayfield,  15 
Mont.  201;  Lloyd  v.  Lynch,  28  Pa.  St.  419,  70 
Am.  Dec.  137.  See  also  the  title  Joint  Ten- 
ants and  Tenants  in  Common. 

2.  Landlord  and  Tenant.  —  Williams  v.  Garri- 
son, 29  Ga.  503;  Hodges  v.  Shields,  IS  B.  Mon. 
(Ky.)  828.  See  the  title  Landlord  and  Ten- 
ant. 

3.  Burgett  v.  Taliaferro,  118  111.  503;  Ca- 
rith'.TS  v.  Weaver,  7  Kan.  110. 

4.  Principal  and  Agent. —  Hull  v.  Chaffin,  54 
Fed.  Rep.  437,  49  Fed.  Rep.  524;  Rothwell  v. 
Dcwees,  2  Black  (U.  S.)6i3;  Ringo  v.  Binns, 
10  Bet.  (U.  S.)  269.  Sec  the  title  Acency.  vol. 
i,  p.  1085. 

5.  Attorney  and  Client. —  Byington  v.  Moore, 
62  Iowa  470;  Connecticut  Mut.  I..  Ins.  Co.  v. 
Smith,  117  Mo.  261,  38  Am.  St.  Rep.  656.  See 
further  the  title  ATTORNEY  and  CLIENT,  vol.  3, 
p.  340  it  seq. 

A  Client  Refusing  to  Accept  an  Unauthorittd 
Purchase  of  an  adverse  title  which  the  attorney 
has  made  in  his  own  name  with  the  expecta- 
tion of  being  reimbursed  cannot  afterwards 
hold  the  attorney  as  a  constructive  trustee. 
Curtis      Newton,  58  led.  Rep.  495. 


A  Purchase  Two  Years  After  the  Relation  Had 
Ceased  was  held  not  presumpiive  evidence  of 
bad  faith  in  Rogers  v.  Gaston,  43  Minn.  189. 
See  also  the  title  Attorney  and  Client,  vol. 
3.  P-  344- 

6.  Partners.— Kinsman  v.  Paikhurst,  18  How. 
(U.  S.)  289;  Roby  v.  Colehour,  135  111.  300; 
Lamar  v.  Hale,  79  Va.  147.  See  the  title 
Partnership. 

7.  Executors  and  Administrators.  —  Moore  v. 
Simonson,  27  Oregon  117.  See  the  title  Exec- 
utors and  Administrators,  vol.  11,  p.  1067. 

8.  Guardian.  —  Taylor  v.  Calvert,  138  Ind. 
67.  See  the  title  Guardian  and  Ward,  ante, 
V-  75- 

9.  Life  Tenant.  —  Bowling  v.  Dobyns,  5  Dana 
(Ky.)  446;  Moore  v.  Simonson,  27  Oregon  117. 
See  also  Ye  in  v.  Edwards,  3  Kay  &  J.  564,  and 
the  title  Lifb  Tenants. 

10.  Fiduciary  Making  Profit  Out  of  Trust— Eng- 
land.—  Darcy  v.  Hall,  1  Vern.  49;  Docker  v. 
Somes,  2  Myl.  &  K.  664;  Aberdeen  v.  Aber- 
deen University,  2  App.  Cas.  544. 

District  of  Columbia.  —  Ferguson  v.  Bate- 
man,  1  App.  Cas.  (D.  C.)  279. 

Kentucky.  —  Titherington  v.  Hodge,  81  Ky. 
286. 

Minnesota.  —  Hodge  v.  Twitchcll,  33  Minn. 
389;  Newell  v.  Cochran,  41  Minn.  374. 

Missouri.  —  Rca  v.  Copelin,  47  Mo.  77. 

New  Jersey.  —  Blauvelt  v.  Ackerman,  20  N. 
J.  Eq.  [41. 

New  York.  —  Merino  v.  Munoz,  5  N.  Y. 
App.  Div.  71. 

11.  See  the  titles  Ac.ency,  vol.  i,  p.  1072;  At- 
torney and  Client,  vol.  3,  p.  342;  Execu- 
tors and  Administrators,  vol.  11,  p.  982; 
Gi  ardian  and  Ward,  ante,  p.  75;  and  other 
titles  which  readily  suggest  themselves. 

Ir)<)  Volume  XV. 


Against  Whom  Implied  Trusts 


IMPLIED  TRUSTS. 


Will  Be  Enforced. 


faith  on  the  part  of  the  fiduciary  in  all  his  transactions  with  the  cestui  que 
trust,  and  often  presume  fraud  from  the  mere  transaction  itself,  and  convert 
the  fiduciary,  with  regard  to  property  gained  by  such  a  transaction,  into  a 
constructive  trustee  for  the  purpose  of  granting  relief,  unless  the  presumption 
of  fraud  is  removed  \>y  showing  the  most  perfect  good  faith,  the  absence  of 
undue  influence,  and  knowledge,  intention,  and  freedom  of  action  on  the  part 
of  the  cestui  que  trust. ' 

To  What  Classes  of  Trustees  Rule  Applicable.  —  This  principle  is  applicable  not  only 
to  regular  recognized  trustees,  but  also  to  all  persons  occupying  a  quasi- 
fiduciary  relation,  such  as  agents,  attorneys,  guardians,  husband  and  wife, 
parent  and  child,  etc.  The  application  of  the  rule  to  these  particular  relations 
will  be  found  fully  discussed  in  other  places.* 

IV.  Against  Whom  Implied  Trusts  Will  Be  Enforced  —  Bona  Fide 
Purchasers.  —  The  general  principle  of  courts  of  equity,  that  where  the  equities 
are  equal  the  law  will  prevail,3  is  to  be  applied  in  determining  against  whom 
resulting  and  constructive  trusts  will  be  enforced,  and  it  is  a  well-settled  rule 
that  such  trusts  will  not  be  enforced  against  a  bona  fide  purchaser  of  the  legal 
title  from  the  original  trustee  for  a  valuable  consideration  and  without  notice 
of  the  equity  of  the  person  in  whose  favor  the  trust  is  claimed.4  On  the 
other  hand,  it  is  equally  well  settled  that  he  who  acquires  the  legal  title  to 
property  with  notice  of  an  equity  in  favor  of  a  third  person  takes  subject  to 
such  equity,  and  therefore  a  resulting  or  constructive  trust  will  be  enforced 
against  a  subsequent  purchaser  of  the  legal  title,  with  notice  of  the  trust, 


1.  Contracts  Between  Persons  in  Fiduciary  Rela- 
tions—  England.  —  Chesterfield  v.  Janssen,  2 
Ves.  155;  Hatch  v.  Hatch,  g  Ves.  Jr.  296. 

United  States.  —  Keith  v.  Kellam,  35  Fed. 
Rep.  243. 

Florida.  —  Saunders  v.  Richard,  35  Fla.  28. 

Illinois.  —  Roby  v.  Colehour,  135  111.  300; 
Vallette  v.  Tedens,  122  111.  607. 

Kentucky.  —  Dodge  v.  Foulks,  n  B.  Mon. 
(Ky.)  178. 

New  Jersey.  —  Dunn  v.  Dunn,  42  N.  J.  Eq. 
431;  Moore  v.  Carling,  29  N.  J.  Eq.  432. 

Oregon.  — Savage  v.  Savage,  12  Oregon  459. 

Pennsylvania.  —  Nichols  v.  Nichols,  149  Pa. 
St.  172. 

2.  See  the  titles  Agency,  vol.  i"  p.  1071;  At- 
torney and  Client,  vol.  3,  p.  332;  and  other 
titles  dealing  with  particular  classes  of 
fiduciaries;  also  Fraud  and  Deceit,  vol.  14, 
p.  194,  and  passim;  Gifts,  vol.  14,  p.  ion, 
and  passim;  Trusts  and  Trustees,  etc. 

3.  Where  Equities  Are  Equal,  Law  Will  Pre- 
vail.—  Catherwood  v.  Watson,  65  Ind.  576. 
See  the  title  Equity,  vol.  n,  p.  188. 

4.  Bona  Fide  Purchasers  for  Value  —  United 
States.  —  Daggs  v.  Ewell,  3  Woods  (U.  S.)  344; 
Trinidad  v.  Milwaukee,  etc.,  Smelting,  etc., 
Co.,  27  U.  S.  App.  469;  Wilson  v.  Wall,  6 
Wall.  (U.  S.)  83;  Olcott  v.  Rice,  30  U.  S.  App. 
461. 

Alabama.  —  Lewis  v.  Mohr,  97  Ala.  366. 

Arkansas.  — Sorrells  v.  Sorrells,  4  Ark.  296. 

California.  —  Stratton  v.  California  Land, 
etc.,  Co.,  86  Cal.  353. 

Florida.  —  Saunders  v.  Richard,  35  Fla.  28; 
Foster  v.  Ambler,  24  Fla.  519;  Glinski  v. 
Zawadski,  8  Fla.  405. 

Georgia.  —  Morgan  v.  Johnson,  87  Ga.  382. 

Indiana. — Catherwood  v,  Watson,  65  Ind. 
576;  Hampson  v.  Fall,  64  Ind.  382;  Parmlee 
v.  Sloan,  37  Ind.  469;  Gray  v.  Turley,  no  Ind. 
254;  Carnahan  v.  McCord,  116  Ind.  67;  Studa- 


baker  v.  Langard,  79  Ind.  320;  Johnston  v. 
Field,  62  Ind.  377;  Stewart  v.  English,  6  Ind. 
176;  Crawfordsville  First  Nat.  Bank  v.  Carter, 
89  Ind.  317;  Evans  v.  Nealis,  6q  Ind.  148;  Wil- 
lis v.  Thompson,  93  Ind.  62;  Barkley  v.  Tapp, 
S7  Ind.  27;  Smiih  v.  Selz,  114  Ind.  229;  Pillars 
v.  McConnell,  141  Ind.  670;  Beckett  v.  Bled- 
soe, 4  Ind.  256. 

Iowa.  —  Seymour  v.  Harrison,  20  Iowa  592; 
Richardson  v.  Haney,  76  Iowa  101. 

Kentucky.  —  Hawkins  v.  Palmer,  (Ky.  1891) 
16  S.  W.  Rep.  274;  Stevens  v.  Arnold,  (Kv. 
1894)  24  S.  W.  Rep.  617;  Williams  v.  Wil- 
liams, (Ky.  1897)  43  S.  W.  Rep.  198;  Pribble 
v.  Hall,  13  Bush  (Ky.)  61. 

Louisiana.  —  Rhodes  v.  Hooper,  6  La.  Ann. 
356. 

Michigan.  —  Austin  v.  Dean,  40  Mich.  3S6. 

Mississippi. — Gilruth  v.  Decell,  72  Miss. 
232;  Love  v.  Taylor,  26  Miss.  574. 

Nebraska.  —  Streitz  v.  Hartman,  26  Neb.  33. 

New  York.  —  Lamb?'.  Lamb,  18  N.  Y.  App. 
Div.  250;  Giddings  v.  Eastman,  5  Paige  (N. 
Y.)  561;  Malin  v.  Malin,  1  Wend.  (N.  Y.)  625; 
Kearney  v.  Fleming,  (Supm.  Ct,  Gen.  T.)  32 
N.  Y.  St.  Rep.  148;  Valentine  v.  Richardt,  126 
N.  Y.  272. 

Ohio.  —  Pottenger  v.  Bailey,  5  Cine.  L.  Bui. 
647,  8  Ohio  Dec.  (Reprint)  106;  Dixon  v. 
Caldwell,  15  Ohio  St.  412,  86  Am.  Dec.  487. 

Pennsylvania.  —  Reed  v.  Mellor,  122  Pa.  St. 
635;  Morey  v.  Herrick,  18  Pa.  St.  123;  Burr  v. 
Kase,  168  Pa.  St.  81. 

Tennessee.  —  Alabama  Marble,  etc.,  Co.  v. 
Chattanooga  Marble,  etc.,  Co.,  (Term.  Ch. 
1896)  37  S.  W.  Rep.  1004;  Eaves  v.  Gillespie,  I 
Swan  (Tenn.)  128;  Coleman  v.  Satterfield, 
2  Head  (Tenn.)  259;  Sandford  v.  Weeden,  2 
Heisk.  (Tenn.)  71;  Gordon  v.  English,  3  Lea 
(Tenn.)  634. 

Texas.  —  Wethered  v.  Boon,   17  Tex.  146; 
Ranney  v.  Hogan,  1  Tex.  Unrep.  Cas.  253. 
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whenever  the  trust  would  have  been  enforced  against  the  person  from  whom 
the  purchaser  acquired  his  title,  irrespective  of  whether  the  purchase  was  based 
upon  a  valuable  consideration.1 

Creditors.  —  It  is  well  settled  that  an  implied  trust  will  be  enforced  as  against 
the  general  creditors  of  the  resulting  or  constructive  trustee,2  though  such 
creditors  permitted  the  trustee  to  incur  his  indebtedness  to  them  in  reliance 
oh  his  apparent  ownership  of  the  property.3    And  as  a  creditor  who  acquires 


1.  Purchasers  with  Notice  —  England.  —  Mack- 
reth  v.  Symmons,  15  Ves.  Jr.  350. 

United  States.  —  Moore  v.  Crawford,  130  U. 
S.  122;  Jones  v.  Van  Doren,  130  U.  S.  684. 

Arkansas.  —  Kline  v.  Ragland,  47  Ark.  ill. 

California.  —  Cannon  v.  Handley,  72  Cal. 
*33- 

Colorado.  —  Wells  v.  Francis,  7  Colo.  396. 

Connecticut.  —  Goddard  v.  Prentice,  17  Conn. 
553;  Thrall  ?.  Spencer,  16  Conn.  142. 

Georgia.  —  Lewis  v.  Equitable  Mortg.  Co.,  94 
Ga.  572;  Dotcerer  v.  Pike,  60  Ga.  29. 

Illinois.  —  Breit  v.  Yeaton,  101  111.  242; 
Alwood  v.  Mansfield,  59  111.  496;  Williams  v. 
Brown,  14  111.  200;  Harris  v.  Mclntyre,  118  111. 
275- 

Indiana.  —  Boyer  v.  Libey,  88  Ind.  235; 
Blair  v.  Smith,  114  Ind.  114,  5  Am.  St.  Rep. 
593;  Gray  v.  Turley,  no  Ind.  254;  Chamberlin 
1.  Jones,  114  Ind.  458. 

Iowa.  —  Hamilton  v.  Walters,  3  Greene 
(Iowa)  556;  Ryan  v.  Doyle,  31  Iowa  53. 

Kentucky.  —  Graves  v.  Graves,  1  A.  K. 
Marsh.  (Ky.)  166;  Fraily  v.  Langford,  I  A. 
K.  Marsh.  (Ky.)  363;  Ligget  v.  Wall.  2  A.  K. 
Marsh.  (Ky.)  149;  Langdon  v.  Woolfolk,  2  B. 
Mon.  (Ky.)  105;  Craig  v.  McBride,  9  B.  Mon. 
(Ky.)  10. 

Maine.  —  Warren  v.  Ireland,  29  Me.  62. 

Maryland.  — Swift  v.  Williams,  68  Md.  236. 

Michigan.  —  Austin  v.  Dean,  40  Mich.  386; 
Ready  v.  Kearsley,  14  Mich.  215. 

Minnesota.  —  St.  Paul  Third  Nat.  Bank  -/. 
Stillwater  Gas  Co.,  36  Minn.  75. 

Missouri.  —  Darling  v.  Potts,  118  Mo.  506. 

New  Hampshire.  —  Page  v.  Page,  8  N.  H. 
187;  Ferrin  v.  Errol,  59  N.  H.  234. 

New  Jersey..  —  Gale  v.  Morris,  29  N.  J.  Eq. 
222,  30  N.  J.  Eq.  285;  Shibla  v.  Ely,  6  N.  J. 
Eq.  181. 

New  York.  —  Murphy  v.  Whitney,  140  N.  Y. 
541;  Brown  v.  Cherry,  57  NT.  Y.  645,  reversing 
59  Barb.  (N.  Y.)  628. 

North  Carolina.  —  Blount  v.  Carroway,  67 
N.  Car.  396. 

South  Carolina. — Jackson  v.  McAliley, 
Spears  Eq.  (S.  Car.)  303,  40  Am.  Dec.  620. 

South  Dakota.  —  Luscombe  v.  Grigzby,  (S. 
Dak.  1899)  78  N.  W.  Rep.  357. 

Tennessee.  —  Turner  v.  Petigrcw,  6  Humph. 
(Tcnn.)  438. 

Texas.  —  Montgomery  v.  Noyes,  73  Tex. 
203;  Wethcred  v.  Boon,  17  Tex.  143;  Dohoncy 
v.  Womack,  (Tex.  1892)  19  S.  W.  Rep.  883. 

Vermont.  —  Barnes  v.  Dow,  59  Vt.  530. 

2.  Oeneral  Creditors  —  England.  —  Plymouth 
v.  Hickman,  2  Vern.  167. 

United  States. — Garner  v.  Providence  Sec- 
ond Nat.  Bank,  151  U.  S.  420. 

Alabama.  —  Walker  v.  Elledgc,  65  Ala.  51. 

Arkansas.  —  Fairhurst  7>.  Lewis,  23  Ark.  435. 

California.  —  Murphy  v.  Clayton,  113  Cal. 
153;  Breeze  v.  Brooks,  71  Cal.  169. 
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Florida.  —  Hill  v.  Meinhard,  39  Fla.  in. 

Indiana.  —  Rhodes  v.  Green,  36  Ind.  7; 
Brookville  Nat.  Bank  v.  Kimble,  76  Ind.  195; 
Lord  v.  Bishop.  101  Ind.  334. 

Iowa.  —  Robinson  v.  Robinson,  22  Iowa  427. 

Kansas.  —  English  v.  Law,  27  Kan.  242. 

Kentucky.  —  Mallory  v.  Mallory,  5  Bush 
(Ky.)  464;  Sims  v.  Spalding,  2  Duv.  (Ky.)  121. 

Maine.  —  Brown  v.  Lunt,  37  Me.  423. 

Mississippi.  —  Hancock  v.  Titus,  39  Miss. 
224;  Porter  v.  Caspar,  54  Miss.  359. 

Nebraska.  —  Cleghorn  v.  Obernalte,  53  Neb. 
687;  Hews  v.  Kenney,  43  Neb.  815;  Cresswell 
v.  McCaig,  11  Neb.  222. 

New  York.  —  Schlaefer  v.  Corson,  52  Barb. 
(N.  Y.)  510;  White  v.  Carpenter,  2  Paige  (N. 
Y.)  217;  Sieman  v.  Austin,  33  Barb.  (N.  Y.)  9, 
affirmed  29  N.  Y.  598. 

Ohio.  —  McGovern  v.  Knox,  21  Ohio  St.  547. 

Pennsylvania.  —  Hay  v.  Martin,  (Pa.  1888)  14 
Atl.  Rep.  333;  Young  v.  Senft,  153  Pa.  St.  352. 

Tennessee.  —  Gass  v.  Gass,  1  Heisk.  (Tenn.) 
613;  Thomas  v.  Walker,  6  Humph.  (Tenn.)  93; 
Turner  v.  Petigrew,  6  Humph.  (Tenn.)  438; 
Sandford  v.  Weeden,  2  Heisk.  (Tenn.)  71. 
Compare  Page  -j.  Gillcntine,  6  Lea  (Tenn.)  240. 

Virginia.  —  Parker  zi.  Logan,  82  Va.  376. 

Wisconsin.  —  Strong  v.  Gordon,  96  Wis.  476. 

Compare  Buck  v.  Webb.  7  Colo.  212. 

There  is  nothing  illegal  or  against  public 
policy  in  the  mere  fact  that  a  person  entitled 
to  enforce  a  resulting  trust  in  land  permits  the 
legal  title  to  remain  in  another,  and  such  per- 
son is  not  estopped  from  asserting  his  equity 
and  enforcing  the  trust  against  the  creditors 
of  the  trustee  where  no  act  of  such  person  in- 
duced the  creditor  to  give  credit  to  the  trustee. 
Murphy  v.  Clayton,  113  Cal.  153. 

In  Hay  v.  Martin,  (Pa.  1888)  14  Atl.  Rep. 
333,  wherein  land  was  purchased  by  a  hus- 
band in  his  own  name,  with  the  funds  of  his 
wife,  it  was  held  that  the  fact  that  the  wife 
joined  the  husband  in  a  conveyance  of  a  pait 
of  the  land  did  not  estop  her  from  asserting  a 
resulting  trust  in  her  favor  to  the  balance  of 
the  land  as  against  the  creditors  of  the  hus- 
band. 

Evidence.  —  To  establish  an  implied  trust  as 
against  the  claims  of  the  creditors  of  the 
alleged  trustee  the  evidence  must  be  particu- 
larly clear  and  satisfactory.  Jordan  71.  Gar- 
ner, 101  Ala.  41 1 ;  Hay  ■'.  Ma t tin,  ( Pa.  1888)  14 
Atl.  Rep.  333;  Gates  v.  Card,  93  Tenn.  334. 

3.  Murphy  r,  Clayton,  113  Cal.  153. 

Where  one  invested  with  the  legal  title  to 
land  in  trust  for  his  wife  for  life,  remainder  to 
his  children,  sells  it,  and  with  the  proceeds 
purchases  other  land  in  his  own  name,  he 
holds  the  land  so  purchased  as  he  did  the 
other;  and,  as  against  the  trust,  it  is  not  sub- 
ject to  his  general  debts.  This  rule  is  not 
changed  by  Code  Miss.  1871.  £  1779.  which 
makes  the  properly  held  in  the  husband's 
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a  lien  upon  the  property  of  the  debtor  by  attachment,  judgment,  or  levy  of 
execution  is  regarded  as  acquiring  only  such  rights  as  his  debtor  had,  implied 
trusts  are  enforced  against  attachment,  judgment,  or  execution  creditors  of 
the  resulting  or  constructive  trustee,  though  such  a  creditor,  at  the  time  of 
acquiring  his  lien,  had  no  notice  of  the  implied  trust.1 

statutory  Provisions.  —  In  some  jurisdictions  the  statutes  provide  that  implied 
trusts  shall  not  be  enforced  as  against  the  "  title  of  creditors,"  or  bona  fide 
purchasers  without  notice;  but  it  has  been  held  that  the  term  "  creditors  "  as 
therein  used  did  not  include  a  general  creditor,  but  only  such  creditors  as  had 
acquired  a  lien  on  the  trust  property  without  notice  of  the  trust.8 

Estoppel.  —  The  person  in  whose  favor  it  is  sought  to  enforce  an  implied 
trust  may  be  estopped  from  asserting  it  against  the  general  creditors  of  the 
one  in  whose  name  the  legal  title  is  taken,  by  laches  and  by  holding  the  latter 
out  as  the  owner  of  the  trust  property,  and  thereby  inducing  others  to  extend 
credit  to  him.3 


name  liable  for  his  debts  where  credit  has  been 
extended  to  him  by  reason  of  his  apparent 
ownership.  In  such  case  the  husband  holds 
the  property  purchased  with  the  trust  fund 
just  as  any  other  trustee.  Porter  v.  Caspar, 
54  Miss.  359. 

1.  Judgment  Creditor — United  Slates. — Brown 
v.  Pierce,  7  Wall.  (U.  S.)  205;  Flanders  v. 
Thompson,  3  Woods  (U.  S.)  9. 

Georgia. — Gray  v.  Perry,  51  Ga.  180;  Bell 
v.  Stewart,  98  Ga.  669. 

Indiana.  —  Heberd  v.  Wines,  105  Ind.  237; 
Hays  v.  Reger,  102  Ind.  524. 

Iowa. — Thomas  v.  Kennedy,  24  Iowa  397, 
95  Am.  Dec.  740. 

Kentucky.  —  Lewis  v.  Taylor,  (Ky.  1895)29 
S.  W.  Rep.  444. 

Maryland.  —  Hartsock  v.  Russell,  52  Md. 
619. 

Mississippi.  —  Hancock  v.  Titus,  39  Miss. 
224. 

Nebraska.  —  Mosher  v.  Neff,  33  Neb.  770. 

New  York.  —  Keirsted  v.  Avery,  4  Paige  (N. 
Y.)  9;  White  v.  Carpenter,  2  Paige  (N.  Y.)  217; 
Siemon  v.  Schurck,  29  N.  Y.  598,  affirming  33 
Barb.  (N.  Y.)  9;  Sieman  v.  Austin,  33  Barb. 
(N.  Y.)  9,  affirming  29  N.  Y.  598;  Ells  v.  Tous- 
ley,  1  Paige  (N.  Y.)  280;  Sch'aefer  v.  Corson, 
52  Barb.  (N.  Y.)  510;  Lounsbury  v.  Purdy,  18 
N.  Y.  515. 

Pennsylvania.  —  Hay  v.  Martin,  (Pa.  1888) 
14  Atl.  Rep.  333;  Zeller  v.  Light,  (Pa.  1889)  17 
Ail.  Rep.  433. 

Tennessee. — Thomas  v.  Walker,  6  Humph. 
(Tenn.)  93. 

Texas.  —  Yoe  v.  Montgomery,  68  Tex.  338. 

Virginia.  —  Warwick  v.  Warwick,  31  Gratt. 
(Va.)  70. 

Compare  Roberts  v.  Broom,  1  Del.  Ch.  388. 

Execution  Creditor.  —  Hawkins  v.  Willard, 
(Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  365;  Yoe 
v.  Montgomery,  68  Tex.  338. 

Statutory  Abolition  of  Resulting  Trust.  — 
Where  the  statute  has  abolished  trusts  result- 
ing from  the  payment  of  the  purchase  money, 
the  rights  of  the  execution  creditors  of  the 
grantee  are  not  affected  by  a  con veyance  of  the 
land,  subsequent  to  the  levy,  by  the  grantee 
to  the  person  by  whom  the  purchase  money 
was  paid.    Barnes  v.  Munro,  95  Mich.  612. 

Attaching  Creditors.  —  English  v.  Law,  27 
Kan.  242;   Chicago,  etc.,  R.  Co.  v.  Omaha 


First  Nat.  Bank.  (Neb.  1899)  78  N.  W.  Rep. 
1064;  Depeyster  v.  Gould,  3  N.  J.  Eq.  474,  29 
Am.  Dec.  723;  Gass  v.  Gass,  I  Heisk.  (Tenn.) 
613;  Click  v.  Click,  1  Heisk.  (Tenn.)  607. 

2.  Construction  of  Term  "Creditors"  —  Ala- 
bama Statute.  —  In  Alabama  the  statutes 
protect  the  title  of  creditors  against  the  en- 
forcement of  latent  equities,  and  while  a  mere 
general  creditor  of  an  implied  trustee  would 
not  be  entitled  to  protection  against  the  im- 
plied trust,  still  a  judgment  creditor  who  had 
acquired  his  judgment  without  notice  of  the 
trust  would  be  entitled  to  protection,  though 
it  would  be  otherwise  if  he  had  notice  of  the 
trust  before  he  had  recovered  bis  judgment. 
Walker  v.  Elledge,  65  Ala.  51;  Carter  v.  Chal- 
len,  83  Ala.  135;  Preston  v.  McMillan,  58  Ala. 
84.    See  also  Dickerson  v.  Carroll,  76  Ala.  377. 

Oklahoma  Statute  —  Constriction  of  Term 
"Incumbrancer."  —  Acts  of  Oklahoma,  1890,  c. 
69,  art.  6,  §  9,  p.  785,  provides  that  "  no  im- 
plied or  resulting  trust  can  prejudice  the  right 
of  the  purchaser  or  incumbrancer  of  real  prop- 
erty for  value  and  without  notice  of  the  trust." 
Chapter  70,  §  41,  p.  851,  provides  that  "  all 
final  judgments  in  the  courts  of  record  for  the 
recovery  of  money  or  costs  shall  be  a  lien 
upon  real  estate  *  *  *  liable  to  execution 
in  the  county  where  the  judgment  is  ren- 
dered." It  was  held  that  the  incumbrance  of 
real  property  for  value  referred  to  in  the  stat- 
ute was  an  incumbrance  obtaining  and  sub- 
sisting upon  real  property  by  reason  of  some 
advantage  derived  to  the  property  itself,  and 
that,  therefore,  a  judgment  recovered  against 
the  resulting  trustee  on  a  liability  incurred 
before  he  acquired  the  legal  title  was  not  pro- 
tected by  the  statute  as  an  incumbrance  for 
value.    Baird  v.  Williams,  4  Okla.  173. 

3.  Estoppel  —  United  States.  —  Humes  v. 
Scruggs,  94  U.  S.  22;  Garner  v.  Providence 
Second  Nat.  Bank,  151  U.  S.  420. 

Indiana.  —  Catherwood  v.  Watson,  65  Ind. 
576. 

lozua.  —  Richards  v.  Schreiber,  9S  Iowa  422: 
Iseminger  v.  Criswell,  98  Iowa  3S2. 

Nebraska.  —  Hews  v.  Kenney,  43  Neb.  815. 

Nc?v  Jersey.  —  Besson  v.  Eveland,  26  N.  J. 
Eq.  468. 

Pennsylvania.  —  Miller's  Estate,  8  Lane.  L. 
Rev.  (Pa.)  145. 
See  also  the  title  Estoppel,  vol.  II,  p.  3S5. 
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Eules  of  Public  Policy  Affecting      IMPLIED   TRUSTS.       Enforcement  of  Implied  Trusts. 


The  Questions  who  are  purchasers  for  value,  their  rights,  etc.,  will  be  dis- 
cussed in  detail  elsewhere  in  this  work.1 

V.  Rules  of  Public  Policy  Affecting  Enforcement  of  Implied  Trusts. 

—  A  court  of  equity  will  not  enforce  a  resulting  or  constructive  trust  where  to 
do  so  would  involve  a  violation  of  positive  law  or  an  encroachment  upon  some 
rule  of  public  policy.2  This  rule  is  based  upon  the  cardinal  principle  of 
equity,  that  he  who  comes  into  a  court  of  equity  must  come  with  clean  hands,3 
and  the  analogous  principle  exemplified  by  the  maxim  in  pari  delicto  potior 
est  conditio  dependent  is.* 

Alien  incapacitated  to  Hold  Realty.  —  Thus,  where  an  alien  who  is  incapacitated 
to  take  or  hold  real  estate  pays  the  purchase  money  for  a  conveyance  to  a 
third  person,  a  resulting  trust  in  his  favor  will  not  be  enforced.5 

Perpetration  of  Fraud.  —  So  also  an  implied  trust  will  not  be  enforced  where 
the  whole  scheme  between  the  parties,  out  of  which  the  right  to  enforce  the 
trust  is  claimed  to  have  arisen,  was  for  the  perpetration  of  a  fraud  upon  third 
persons.6    Cases  of  this  kind  have  often  arisen  where  the  purchase  money  is 


1.  See  the  title  Purchasers  for  Value  and 
Without  Notice.  See  also  the  titles  Notice; 
Recording  Acts. 

2.  Public  Policy  Preventing  Enforcement  of  Im- 
plied Trust  — England.  —  Childers  v.  Childers, 
i  De  G.  &  J.  482;  Groves  v.  Groves,  3  Y.  &  J. 
163;  Ex  p.  Yallop,  15  Ves.  Jr.  60;  Ex  p. 
Houghton,  17  Ves.  Jr.  251 ;  Camden  v.  Ander- 
son, 5  T.  R.  709. 

United  States.  —  Philips  v.  Crammond,  2 
Wash.  (U.  S.)  441. 

Florida.  —  Dewhurst  v.  Wright,  29  Fla.  223 

Illinois.  —  Brown  v.  Pitney,  39  111.  468 
Thomas  v.  Chicago,  55  111.  403. 

Kentucky.  —  Ford  v.  Lewis,  10  B.  Mon 
(Ky.)  127. 

Mississippi.  —  Alsworth  v.  Cordtz,  31  Miss 
32;  Snider  v.  Udell  Wooden  ware  Co.,  74  Miss 
353- 

Nebraska. —  Delwiler  v.  Detwiler,  30  Neb 
338. 

New  Jersey.  —  Cutler  v.  Tuttle,  19  N.  J.  Eq 
549;  Baldwin  v.  Campfield,  8  N.  J.  Eq.  891. 

New  York.  —  Anstice  v.  Brown,  6  Paige  (N 
Y.)  448,  Leggett  v.  Dubois,  5  Paige  (N.  Y.) 
114,  28  Am.  Dec.  413;  Proseus  v.  Mclntyre,  5 
Barb.  (N.  Y.)  425. 

North  Carolina.  —  Atkins  v.  Kron,  5  Ired. 
Eq.  (40  N.  Car.)  207. 

Tennessee. — Tipton  v.  Powell,  2  Coldw. 
(Tenn.)  19;  Dudley  v.  Bosworth,  10  Humph. 
(Tenn.)  9,  51  Am.  Dec.  690. 

Virginia.  —  Hubbard  v.  Goodwin,  3  Leigh 
(Va.)  492. 

3.  See  the  title  Equity,  vol.  11,  p.  162. 

4.  Wheeler  v.  Sage,  1  Wall.  (U.  S.)  518. 

5.  Alien  Paying  Purchase  Money. —  Philips  -'. 
Crammond,  2  Wash.  (U.  S.)  441;  Leggett  v. 
Dubois,  5  Paige  (N.  Y.)  114,  28  Am.  Dec.  413. 
Sec  also  Jackson  v.  Leggett,  7  Wend.  (M.  Y.) 
377;  Hubbard  v.  Goodwin,  3  Leigh  (Va.)  514. 
See  the  title  Aliens,  vol.  2,  p.  64. 

In  such  a  case,  however,  it  seems  that  a 
trust  in  favor  of  the  slate  by  escheat  may  be 
enforced.  Hubbard  v.  Goodwin,  3  Leigh  (Va.) 
514.  See  also  Leggett  v.  Dubois,  5  Paige  (N. 
Y.)  114,  28  Am.  Dec.  413. 

Funds  of  Alien  Invested  in  Land  Without 
Authority.  —  If  an  agent  for  the  collection  of  u 
debt  due  to  an  alien  takes  the  conveyance  of 
land  in  his  own  name  in  payment  of  such 


debt,  without  authority  from  his  principal, 
and  without  any  written  declaration  of  trust, 
though  a  court  of  equity  will  not  enforce  a 
resulting  trust  in  favor  of  the  alien  so  as  to 
allow  him  to  hold  the  land,  still  it  will  order 
the  land  to  be  sold  and  converted  into  money 
for  the  purpose  of  giving  to  the  alien  the  ben- 
efit thereof  as  personal  estate,  and  will  not 
permit  a  resulting  trust  10  be  created  in  favor 
of  the  state  by  escheat.  Anstice  v.  Brown,  6 
Paige  (N.  Y.)  448. 

6.  Perpetration  of  Fraud  —  United  States.  — 
Wheeler  v.  Sage,  I  Wall.  (U.  S.)  518. 

Iowa.  —  Tiffany  v.  Tiffany,  103  Iowa  133. 

Massachusetts.  —  Lawton  v.  Estes,  167  Mass. 
181,  57  Am.  St.  Rep.  450. 

Mississippi.  —  Snider  v.  Udell  Woodenware- 
Co.,  74  Miss.  353. 

Texas.  —  Hudson  v.  Morriss,  55  Tex.  595. 

Compare  Hutchins  v.  Hey  wood,  50  N.  H. 
491. 

In  Wheeler  v.  Sage,  I  Wall.  (U.  S.)  51S,  one 
partner  undertook  to  purchase  for  the  firm  real 
estate  upon  which  the  firm  held  a  mortgage, 
and  which  it  was  anxious  to  own  for  partner- 
ship purposes.  The  mortgagor  was  insolvent, 
and  the  scheme  under  which  the  partners  were 
to  acquire  the  property  was  by  entering  judg- 
ment against  the  mortgagor  for  an  amount  in 
excess  of  their  claim.  This  was  done,  and  the 
partner  employed  to  purchase  the  property 
purchased  it  in  his  own  name,  and  it  was  held 
that  a  constructive  trust  in  favor  of  the  part- 
nership would  not  be  enforced. 

In  Tiffany  -■.  Tiffany,  103  Iowa  133,  it  was 
held  that  where  a  husband  pa»'sthc  purchase 
money  for  land  and  takes  the  title  in  the  name 
of  his  sister,  for  the  purpose  of  defrauding  his 
wife,  a  resulting  trust  in  his  favor  will  not  be 
enforced. 

In  Snider  v.  Udell  Woodcnware  Co.,  74 
Miss.  353,  it  was  held  that  where  a  wife  per- 
mitted land  belonging  to  her  and  to  her  two 
younger  brothers,  who  were  under  her  care, 
to  be  sold  for  taxes,  in  order  thai  she  might 
buy  the  land  for  her  own  benefit  and  thereby 
defraud  her  brothers  of  their  interest,  and  fur- 
nished the  purchase  money  to  her  husband,  in 
whose  name  the  title  was  taken,  a  court  of 
equity  would  not  enforce  u  resulting  trust  in 
her  f.ivor. 
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Ejectment. 


paid  by  one  person  and  the  conveyance  is  taken  in  the  name  of  another  for 
the  purpose  of  placing  the  property  beyond  the  reach  of  creditors  of  the 
former.*  In  such  cases,  of  course,  creditors  of  the  person  paying  the  purchase 
money  would  be  entitled  to  subject  the  property  to  the  payment  of  their 
claims.2 

Transaction  Prohibited  by  Public  Policy.  —  The  question  of  what  transactions  are 

prohibited  by  rules  of  public  policy  will  be  found  fully  discussed  in  another 
place.3 

VI.  Remedies  —  1.  In  General.- — The  remedy  almost  universally  resorted 
to  for  the  enforcement  of  an  implied  trust  is  a  bill  in  equity  to  have  the  trust 
decreed  and  to  compel  a  conveyance  of  the  legal  title  by  the  trustee  to  the 
person  entitled.4 

2.  Ejectment  —  Title  to  Support.  —  In  those  jurisdictions  in  which  the 
common-law  rule  that  the  plaintiff  in  ejectment  must  be  clothed  with  the  legal 
title  prevails,  the  cestui  que  trust  of  an  implied  trust  cannot  successfully  invoke 
this  remedy.5  In  some  jurisdictions,  by  virtue  of  statute,  an  action  of  eject- 
ment may  be  maintained  on  an  equitable  title,  and  in  such  cases,  of  course, 
this  action  may  be  maintained  by  one  entitled  to  the  beneficial  interest  in  an 
implied  trust.*  In  Pennsylvania,  for  want  of  chancery  jurisdiction,  the  action 
of  ejectment  has  been  substituted  in  many  cases  for  a  bill  in  equity,  and 
implied  trusts  have  often  been  enforced  by  such  an  action.7 


1.  Fraud  on  Creditors  —  Alabama.  —  Kelly  v. 
Karsner,  72  Ala.  106;  Patton  v.  Beecher,  62 
Ala.  579. 

Delaware.  —  Pierson  v.  Pierson,  5  Del. 
Ch.  11. 

Kentucky.  —  Doyle  v.  Sleeper,  1  Dana  (Ky.) 
531:  Ford  v.  Lewis,  10  B.  Mon.  (Ky.)  127. 

Mississippi.  —  Carlisle  v.  Tindall,  49  Miss. 
229. 

Nebraska.  —  Detwiler  v.  Detwiler,  30  Neb. 
338;  Bartlett  v.  Bartlett,  13  Neb.  456. 

New  Jersey.  —  Baldwin  v.  Campfield,  8  N. 
J.  Eq.  891. 

New  York.  —  Proseus  v.  Mclntyre,  5  Barb. 
(N.  Y.)  424;  In  re  Camp,  (Supm.  Ct.  Gen.  T.) 
10  N.  Y.  Sapp.  141. 

North  Carolina.  —  Respass  v.  Jones,  102  N. 
Car.  5;  Summers  v.  Moore,  113  N.  Car.  394. 

Tennessee. — Dudley  v.  Bosvvorth,  10  Humph. 
(Tenn.)  9,  51  Am.  Dec.  690. 

West  Virginia.  —  McClintock  v.  Loisseau,  31 
W.  Va.  865. 

In  McClintock  v.  Loisseau,  31  W.  Va.  865,  a 
father  purchased  real  estate  and  had  it  con- 
veyed to  his  son  by  an  absolute  deed,  and  in 
a  suit  by  the  heirs,  after  the  father's  death,  to 
set  up  a  resulting  trust  in  their  favor,  it  was 
held  that  they  could  not  show  that  the  convey- 
ance to  the  son  was  made  for  a  fraudulent 
purpose  by  the  father,  in  order  to  rebut  the 
presumption  that  it  was  for  an  advancement 
or  gift  to  the  son. 

2.  Arkansas.  —  Stix  v.  Chaytor,  55  Ark.  116. 
Indiana.  —  Lindley  v.  Cross,  31  Ind.  106,  99 

Am.  Dec.  610. 

Kentucky.  —  Doyle  v.  Sleeper,  1  Dana  (Ky.) 

531-  . 

Missouri.  —  Dunnica  v.  Coy,  24  Mo.  167,  69 
Am.  Dec.  420. 

New  York.  —  Guthrie  v.  Gardner,  19  Wend. 
(N.  Y.)  414;  Jencks  v.  Alexander,  11  Paige  (N. 
Y.)  619;  Jackson  v.  Forrest,  2  Barb.  Ch.  (N. 
Y.)  576;  National  Bank  v.  Van  Steenburgh, 
(Supm.  Ct.  Ger.  T.)  20  N.  Y.  Supp.  35;  Wait 
v.  Day,  4  Den.  (N.  Y.)  439. 


South  Carolina.  —  Brown  v.  M'Donald,  1 
Hill  Eq.  (S.  Car.)  297. 

See  1  he  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  p.  210. 

3.  See  the  title  Illegal  Contracts,  ante. 

4.  Bill  in  Equity.  —  Beddow  v.  Sheppard,  118 
Ala.  474;  Crawford  v.  Manson,  82  Ga.  118; 
Matter  of  Follen,  14  N.  J.  Eq.  147.  And  see 
the  cases  cited  generally  throughout  this 
article. 

In  Taylor  v.  Smith,  54  Miss.  50,  it  was  held 
that  where  a  husband,  with  his  wife's  money, 
purchases  land  in  his  own  name,  he  holds  it 
as  trustee  of  a  resulting  trust  in  his  wife's 
favor,  and  in  such  a  case  the  wife's  heirs,  who 
are  remaindermen  in  fee  of  the  equitable 
estate  subject  to  the  life  estate  of  the  husband 
by  way  of  tenant  by  the  curtesy,  can  compel 
the  husband  to  convey  to  them  the  legal  estate 
in  remainder. 

5.  Ejectment  —  Title  to  Support.  —  You  z\ 
Flinn,  34  Ala.  409.  See  the  title  Ejectment, 
vol.  10,  p.  482  et  sea. 

6.  Rose  v.  Hayden,  35  Kan.  108,  57  Am. 
Rep.  145. 

7.  Pennsylvania  Rule.  —  Flynn  v.  Metzgar,  2 
York  Leg.  Rec.  (Pa.)  141;  Campbell  v.  Gal- 
breath,  1  Watts  (Pa.)  70;  Ross  v.  Barker,  5 
Watts  (Pa.)  391;  Gilchrist  v.  Brown,  165  Pa. 
St.  275. 

Questions  for  Court  and  Jury. —  In  an  action 
of  ejectment  to  enforce  a  resulting  trust,  the 
judge  is  a  chancellor  upon  the  question  of  the 
existence  of  the  trust,  and  if,  in  his  judgment, 
the  evidence  is  insufficient  to  sustain  a  ver- 
dict, the  case  should  be  taken  from  the  jury. 
Gilchrist  v.  Brown,  165  Pa.  St.  275. 

And  the  same  is  true  where  the  defendant 
sets  up  a  resulting  trust  in  his  favor  in  de- 
fense of  an  action  of  ejectment.  Wylie 
Mansley,  132  Pa.  St.  65.    See  also  Reno  v. 
Moss,  120  Pa.  St.  49. 

Federal  Courts  Sitting  in  Pennsylvania.  — 
Where  an  action  of  ejectment  is  brought  in  a 
federal  court  sitting  in  Pennsylvania,  to  re- 
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Defenses.  —  Where  the  defendant  in  ejectment  is  permitted  to  set  up  an 
equitable  title  in  defense,1  such  defense  is  available  to  the  real  beneficiary  in 
an  implied  trust  in  an  action  of  ejectment  by  the  holder  of  the  legal  title.2 

3.  Writ  of  Entry.  —  In  New  Hampshire  it  has  been  held  that  where  the 
purchase  money  for  land  is  paid  by  one  person  and  the  conveyance  is  taken 
in  the  name  of  another,  the  legal  title  vests  in  the  former  by  the  statute  of 
uses,  and  therefore  a  writ  of  entry  by  him  or  his  grantee  will  lie  for  the 
recovery  of  the  land.3 

4.  By  Whom  Enforced.  —  An  interest  in  land  by  way  of  an  implied  trust  is 
realty,  and  on  the  death  of  the  cestui  que  trust  descends  to  his  heirs  and 
should  be  enforced  by  them,  and  cannot  be  enforced  by  his  personal  repre- 
sentative unless  it  is  needed  to  pay  the  debts  of  the  estate. 1 

VII.  Laches  and  Limitations  —  1.  The  General  Principle.  —  The  well-settled 
doctrine  of  courts  of  equity  that  the  enforcement  of  an  equitable  right  may 
be  barred  by  laches  applies  to  suits  to  enforce  resulting  and  constructive 
trusts.5 

2.  Analogy  to  Statute  of  Limitations.  —  And  where  it  is  sought  to  enforce  a 
resulting  or  constructive  trust,  courts  of  equity,  as  a  rule,  act  in  analogy  to  the 
period  of  limitations  relating  to  actions  at  law,  and  apply  a  like  limitation  upon 
the  enforcement  of  such  equitable  right. e    This  rule,  however,  is  not  absolute 


cover  land  in  Pennsylvania,  title  by  way  of  a 
resulting  trust  is  sufficient  to  support  the 
action.    Murphy  v.  Packer,  152  U.  S.  398. 

1.  See  the  title  Ejectment,  vol.  10,  p.  533 
et  seq. 

2.  Title  by  Way  of  Implied  Trust  as  a  Defense. 

—  VVylie  v.  Mansley,  132  Pa.  St.  65;  Kelley  v. 
Hill,  50  Me.  470.  See  also  Rose  v.  Treadway, 
4  Nev.  455,  07  Am.  Dec.  546. 

3.  Writ  of  Entry.  —  Osgood  v.  Eaton,  62  N. 
H.  512. 

4.  By  Whom  Enforced.  —  Lill  v.  Brant,  6  111. 
App.  366;  Matlock  v.  Nave,  28  Ind.  35. 

5.  Enforcement  of  Implied  Trusts  May  Be 
Barred  by  Laches  —  England,  —  Beckford  v. 
Wade,  17  Ves.  Jr.  87. 

United  States.  —  Whitney  v.  Fox,  166  U.  S. 
637;  Farrand  v.  Land,  etc.,  Imp.  Co.,  86  Fed. 
Rep.  303;  Hume  v.  Beale,  17  Wall.  (U.  S.)  336; 
Boone  v.  Chiles,  10  Pet.  (U.  S.)  177. 
■  Alabama,  —  Nettles  v.  Nettles,  67  Ala.  500- 

Arkansas. — James  v.  James,  41  Ark.  301. 

Illinois.  —  Miles  v.  Wheeler,  43  111.  123;  Mc- 
Donald v.  Stow,  100  111.  40;  Mayfield  v. 
Forsyth,  164  111.  32;  Pratt  v.  Stone,  80  111.  440; 
Breit  v.  Yeaton,  101  111.  242;  Collier  v.  Beers, 
106  III.  150;  Lloyd  v.  Kirkwood,  112  III.  320; 
Green  v.  Dietrich,  114  III.  636;  McLaflin  v. 
Jones,  155  111.  530,  affirming  55  III.  App.  518; 
Hcrr  v.  Payson,  157  111.  244. 

Iowa. —  Hall  v.  Doran,  13.  Iowa  368; 
Murphy  v.  Hanscomc,  76  Iowa  102. 

Maryland.  —  Brawncr  v.  Staup,  21  Md.  328. 

Mississippi.  —  House  v.  Harden,  52  Miss. 
860. 

West  Virginia.  —  Smith  v.  Turley,  32  W. 
Va.  14;  Woods  v.  Stevenson  43  W.  Va.  140. 

A  delay  by  children  for  eighteen  years  after 
arriving  at  their  majority  in  filing  a  bill  to 
assert  a  resulting  trust,  on  the  ground  that 
the  property  was  bought  by  their  guardian 
with  funds  derived  from  their  ancestor's  estate 
thirty  years  before,  is  such,  unless  satisfac- 
torily accounted  for,  as  to  bar  relief.  Collier 
v.  Beers,  106  111.  150. 

Unoccupiod  Lands.  —  The  fact  that  the  land 


has  remained  unoccupied  is  not  a  sufficient 
excuse  fordelav.  Lloyd  v.  Kirkwood,  112  111. 
320- 

Equitable  Excuse  for  Delay.  —  While  equity 
will  not  enforce  a  resulting  trust  after  great 
delay  in  seeking  its  enforcement,  unless  some 
equitable  excuse  is  shown  for  the  delay,  still 
the  mere  lapse  of  time  will  not  operate  as  a 
bar  where  an  excuse  is  shown  which  takes 
hold  upon  the  conscience  of  the  chancellor  and 
is  such  as  to  show  that  it  would  be  inequitable 
to  sustain  the  bar.  Harris  v.  Mclntyre,  118 
111.  275. 

Where  a  widow  applies  to  an  attorney  to  file 
a  bill  to  establish  a  resulting  trust  in  lands 
purchased  by  her  deceased  husband,  and  is 
advised  not  to  do  this,  but  10  claim  as  widow, 
and  she  does  so,  but,  after  litigating  for  a  num- 
ber of  years,  abandons  such  claim  and  files  a 
bill  to  enforce  the  trust,  the  testimony  of  the 
attorney  is  admissible  in  explanation  of  the 
delay,  but  not  as  evidence  of  the  claim  itself. 
House  v.  Harden,  52  Miss.  S60. 

Relation  of  Parties.  —  The  relation  of  the 
parties  may  be  considered  upon  the  question 
whether  the  delay  to  assert  the  right  is  un- 
reasonable    Ryder  v.  Emrich,  104  III.  470. 

6.  General  Rule  Analogous  to  Limitation  of  Ac- 
tions at  Law  Applied —  England.  —  Churcher  v. 
Martin,  42  Ch.  D.  312. 

United  States.  —  Hall  v.  Russell,  3  Sawy.  (U. 
S.)  515;  Manning  Harden,  5  Sawy.  (U.  S.) 
360;  King  v.  Pardee,  96  U.  S.  90. 

Illinois.  —  School  Directors  v.  School  Direc- 
tors, 16  III.  App.  651;  Ryder  v,  Emrich,  104 
III.  470;  Hancock  v.  Harper,  86  III.  445. 

Kentueky.  —  Manion  v.  Titsworth,  18  B. 
Mon.  (Ky.)  601. 

Maryland.  —  Brawner  v,  Staup,  21  Md.  318. 

Mississippi. — Cooper  v.  Cooper,  61  Miss. 
676. 

Pennsylvania,  —  Strimpflcr  v.  Roberts,  18  Pa. 
St.  283,  57  Am.  Dec.  606;  Fox  v.  Lyon,  33  Pa. 
St.  475;  Brock  V,  Savage,  31  Pa.  St.  410; 
Halsey  v.  Talc,  53  Pa.  St.  311;  I.inpcnfelter  v. 
Richcy,  62  Pa.  St.  123. 
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and  inflexible,  as  lapse  of  time  is  merely  one  of  the  many  circumstances  from 
which  laches  is  to  be  drawn.1  In  a  number  of  cases  it  is  held  that  where  the 
holding  by  the  trustee  is  adverse,  the  statute  of  limitations  begins  to  run  and 
will  be  a  bar  to  the  enforcement  of  the  trust.2 

Statutory  Limitations  Expressly  Relating  to  Implied  Trusts.  —  In  some  jurisdictions 
there  are  statutes  which  expressly  limit  the  time  within  which  an  implied  or  a 
resulting"  trust  may  be  enforced. :t 

3.  In  Case  of  Fraud.  —  Where  the  trust  sought  to  be  enforced  is  constructive 
and  arises  out  of  the  fraud  of  the  alleged  trustee,  the  question  as  to  what  time 
will  constitute  a  bar  is  peculiarly  within  the  equitable  discretion  of  the  court, 
to  be  decided  in  each  case  according  to  its  nature  and  circumstances,  subject 


Texas.  —  Carlisle  v.  Hart,  27  Tex.  350. 

In  King  v.  Pardee,  96  U.  S.  90,  the  court,  in 
speaking  of  the  rule  in  Pennsylvania,  said: 
"  It  is,  therefore,  an  undoubted  rule  of  law  in 
Pennsylvania  that  a  resuliing  trust  in  land,  if 
not  sought  to  be  enforced  for  a  period  of 
twenty-one  years,  and  not  reaffirmed  or  con- 
tinued, will,  under  ordinary  circumstances,  be 
extinguished.  This  rule  is  especially  appli- 
cable where  the  party  having  the  legal  title 
has,  during  the  required  period  of  twenty-one 
years,  been  in  notorious  and  adverse  posses- 
sion, paying  the  taxes  and  exercising  all  the 
usual  rights  of  ownership,  and  his  tille  has, 
for  the  whole  period,  been  on  record  in  the 
proper  office." 

In  McDonald  v.  Stow,  109  III.  40,  the  court 
said  that  a  person  seeking  to  enforce  a  re- 
sulting .  trust  arising  out  of  his  payment  of 
the  purchase  money  should  at  least  assert 
his  claim  within  seven  years,  and  where  Ihe 
grantee  had  been  in  possession,  claiming  the 
property  as  his  own,  and  the  person  paying 
the  purchase  money  had  delayed  for  thirteen 
years  to  assert  his  claim,  it  was  held  that  the 
claimant  was  barred  by  laches. 

In  Ryder  v.  Emrich,  104  111.  470,  the  court 
said  that  the  right  of  children  to  enforce  a 
resulting  trust  against  the  devisees  of  their 
father,  on  the  ground  that  land  bought  by  him 
was  paid  for  with  their  money,  is  not  barred 
as  a  stable  claim  by  the  lapse  of  any  period 
short  of  the  limitation  upon  an  action  of  ej.ect- 
ment. 

1.  Statute  of  Limitations  Not  Absolute  Bar  — 

United  Slates.  —  Stevens  v.  Sharp,  6  Sawy.  (U. 
S.)  113;  Manning  -'.  Hayden,  5  Sawy.  (U.  S.) 

360. 

Alabama.  —  Long  v.  King,  117  Ala.  423; 
Thompson  v.  Hartline,  105  Ala.  263.  Compare 
Nettles  v.  Nettles,  67  Ala.  599. 

Illinois.  —  Miles  7'.  Wheeler,  43  111.  123; 
Reynolds  v.  Sumner,  126  111.  58,  9  Am.  St. 
Rep.  523. 

Kentucky.  —  Talbott  v.  Todd,  5  Dana  (Ky.) 

199. 

New  York,  —  Kane  v.  Bloodgood,  7  Johns. 
Ch.  (N.  Y.)  90,  11  Am.  Dec.  417,  8  Cow.  (N.  Y.) 

360. 

West  Virginia.  —  Heiskell  v.  Powell,  23  W. 
Va.  717. 

See  the  title  Limitation  of  Actions. 

2.  When  Holding  by  Trustee  Is  Adverse —  Con- 
necticut. —  Corr's  Appeal,  62  Conn.  408;  Wil- 
merding  v.  Russ,  33  Conn.  67. 

Iowa.  —  Humphreys  v.  Maitoon,  43  Iowa 
556;  Harbour  v.  Rhinehart,  39  Iowa  672. 
Missouri.  —  Reed  v.  Painter,  145  Mo.  341; 


Landis  v.  Saxton,  105  Mo.  489,  24  Am.  St. 
Rep.  403. 

North  Carolina.  —  Norton  v.  McDevit,  122 
N.  Car.  755. 

South' Carolina . —  Beard  v.  Stanton,  15  S. 
Car.  164;  Joyce  v.  Gonnels,  2  Rich.  Eq.  (S. 
Car.)  259.  Compare  Wamburzee  v.  Kennedy, 
4  Desaus.  (S.  Car.)  474. 

Texas.  —  Kennedy  v.  Baker,  59  Tex.  150; 
Carlisle  v.  Hart,  27  Tex.  350. 

3.  Statutory  Provisions.  —  Murphy  v.  Packer, 
152  U.  S.  398;  Cooper  v.  Cooper,  61  Miss. 
676;  McKean,  etc.,  Land,  etc.,  Co.  v.  Clay,  149 
Pa.  St.  277;  Silliman  v.  Haas,  151  Pa.  St.  52; 
Blackwell  v.  Ace,  3  C.  PI.  Rep.  (Pa.)  177; 
Huffnagle  v.  Blackburn,  137  Pa.  St.  633; 
Hanna  v.  Meconkey,  11  Phila.  (Pa.)  549,  33 
Leg.  Int.  (Pa.)  330;  Fricke  v.  Magee,  10  W.  N. 
C.  (Pa.)  50;  Christy  v.  Sill,  95  Pa.  St.  380; 
Morrell  v.  Trotter,  39  Leg.  Int.  (Pa.)  256. 

Pennsylvania  Statute  —  Purchase  by  Fiduciary 
of  .Trust  Properly.  —  An  action  to  enforce  a 
constructive  trust  arising  by  legal  implication 
from  a  purchase  by  an  agent  at  a  judicial  sale 
of  the  land  of  his  principal  is  within  the  opera- 
tion of  the  sixth  section  of  the  Act  of  April  22, 
1856  (Bright.  Purd.  Dig.  Laws  Pa.,  1894,  p. 
1212),  limiting  the  time  within  which  an  action 
to  enforce  an  "implied  or  resulting  trust" 
must  be  brought,  and  such  an  action  must 
therefore  be  brought  within  five  years.  Mc- 
Kean, etc.,  Land,  etc.,  Co.  v.  Clay,  149  Pa.  St. 
277. 

Retrospective  Effect  of  Statute.  —  This  act  is 
a  bar  to  a  bill  to  establish  a  resulting  trust 
where  the  final  act  establishing  the  trust  was 
not  done  until  after  its  passage,  although  the 
agreement  was  made  before.  Blackwell  v. 
Ace,  3  C.  PI.  Rep.  (Pa.)  177. 

Peisons  tinder  Disability.  —  This  act  does  net 
contain  any  saving  clause  in  favor  of  persons 
under  disability;  the  action  must  be  brought 
within  the  specified  time  irrespective  of 
whether  the  cestui  que  trust  is  or  is  not  sui 
juris.    Way  v.  Hooton,  156  Pa.  St.  8. 

In  Black's  Estate,  18  W.  N.  C.  (Pa.)  455, 
however,  it  was  held  that  the  limitation  in  the 
act  as  to  the  time  in  which  a  resulting  trust 
must  be  asserted  did  not  run  against  a  mar- 
ried woman. 

Statute  Not  Available  to  Peison  Claiming  under 
Independent  Title.  —  In  Murphy  v.  Packer,  152 
U.  S.  398,  it  was  held  that  the  act  could  be 
made  available  only  by  the  person  sought  to 
be  charged  as  implied  trustee,  and  would  not 
prevent  the  assertion  of  such  a  trust  by  the 
cestui  que  trust  as  against  a  person  holding 
under  an  independent  legal  title. 
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to  the  qualification  that  diligence  must  be  used  to  establish  the  trust,  and  that 
equity  will  not  aid  a  party  where  the  demand  is  stale  or  where  there  has  been 
long  acquiescence  in  the  wrong.1 

4.  Knowledge  of  Right.  —  In  order  that  the  right  may  be  lost  by  lapse  of 
time,  it  is  necessary  that,  during  the  time  relied  on  as  a  bar,  the  party 
entitled  should  have  been  aware  of  his  right;  and  therefore  time,  in  order  to 
bar  the  remedy,  will  not  begin  to  run  until  he  acquires  or  may  acquire  knowl- 
edge of  his  right.2 

5.  Intervention  of  Rights  of  Third  Persons.  —  Where  third  persons  have 
acquired  an  interest  in  the  land  on  the  faith  of  the  trustee's  ownership  thereof, 
a  delay  for  a  shorter  time  than  would  have  been  necessary  if  such  rights  had 
not  intervened  will  bar  a  suit  to  enforce  the  implied  trust.3 

6.  Recognition  of  Implied  Trust.  —  The  general  rule  that  lapse  of  time  can 
constitute  no  bar  to  relief  where  the  relation  of  trustee  and  cestui  que  trust  is 
uniformly  admitted  to  exist,  and  there  is  no  assertion  of  adverse  claim  or 
ownership,  applies,  of  course,  where  an  implied  or  constructive  trustee  recog- 
nizes the  trust.  * 

7.  Possession.  —  So,  also,  where  the  person  in  whose  favor  the  implied  trust 
arises  has  been  in  possession  of  the  land  with  respect  to  which  the  trust 
resulted,  his  claim  to  enforce  the  trust  by  a  conveyance  of  the  legal  title  can- 
not be  barred  by  lapse  of  time.5 


1.  Constructive  Trust.  —  Stevens  v.  Sharp,  6 
Sawy.  (U.  S.)  113;  Manning  v.  Hayden,  5 
Savvy.  (U.  S.)  360;  Michoud  v.  Girod,  4  How. 
(U.  S.)  561;  Boone  v.  Chiles,  10  Pet.  (U.  S.) 
178;  Miles  v.  Wheeler,  43  111.  123;  Christy  v. 
Sill,  95  Pa.  St.  380;  Strimpfler  v.  Roberts,  18 
Pa.  St.  283,  57  Am.  Dec.  606. 

2.  Knowledge  of  Fraud  —  United  Slates.  — 
Badger  v.  Badger,  2  Wall.  (U.  S.)  87. 

Illinois.  —  Miles  v.  Wheeler,  43  111.  123. 

Maryland.  —  Brawner  v.  Staup,  21  Md.  328. 

Pennsylvania.  —  Rider  v.  Maul,  70  Pa.  St.  15. 

South  Carolina.  —  Buchan  v.  James,  Spears 
Eq.  (S.  Car.)  375- 

Texas.  —  Carlisle  v.  Hart,  27  Tex.  350. 

The  time  provided  for  by  Act  Pa.  April  22, 
1856,  within  which  an  action  to  enforce  an  im- 
plied trust  must  be  brought,  does  not  begin  to 
run  in  case  of  a  construciive  trust  based  on 
fraud  uniil  a  discovery  of  the  fraud.  Dicken 
v.  Hays,  (Pa.  1886)  7  Atl.  Rep.  58. 

Delay  of  a  year  after  knowledge  of  the  facts 
in  ill"!.;  a  bill  to  set  aside  a  deed  and  declare 
a  resulting  trust  arising  out  of  a  purchase  with 
fiduciary  funds  is  not  such  laches  as  to  bar 
relief.    Tyler  v.  Daniel,  65  III.  316. 

3.  Intervention  of  Rights  of  Third  Persons.  — 
Olcott  v.  Rice,  69  Fed.  Rep.  199;  ///  re 
Stanger,  35  Fed.  Rep.  238;  Nettles  v.  Nettles, 
67  Ala.  599;  Pratt  v.  Stone,  80  111.  440;  Coxe 
v.  Smith,  4  Johns.  Ch.  (N.  Y.)  271;  Shaver  v. 
Radley,  4  Johns.  Ch.  (N.  Y.)  310. 

4.  Recognition  of  Implied  Trust —  I'm!,,/ 
States. —  Baker  v.  Whiiing,  3  Sumn.  (U.  S.) 
475- 

Alabama.  —  Nettles  v.  Nettles,  67  Ala.  599; 
Robison  v.  Robison,  44  Ala.  227. 

Connecticut.  — Corr's  Appeal,  63  Conn.  408. 

Idaho.  —  Nasholds  v.  McDoncll,  (Idaho  1898) 
55  Pac.  Rep.  894. 

Illinois.  —  Reynolds  v.  Sumner,  126  111.  58, 
9  Am.  St.  Rep.  523;  Springer  v.  Springer,  114 
III.  550. 

Kentucky.  —  Bohannon  v.  Sthreshlcy,  2  B. 
Mon.  (Ky.)  437. 


Missouri.  —  Condit  v.  Maxwell,  142  Mo.  266. 
Oregon.  —  Springer   v.   Young,  14  Oregon 
280. 

Pennsylvania.  —  Hay  v.  Martin,  (Pa.  1S88) 
14  Atl.  Rep.  333;  Henderson  v.  Maclay,  (Pa. 
1886)  5  Cent.  Rep.  225. 

Utah.  —  Chambers  v.  Emery,  13  Utah  374. 

Wisconsin.  —  Fawcett  v.  Fawcett,  85  Wis. 
332,  39  Am.  St.  Rep.  844. 

See  also  Irick  v.  Clement,  49  N.  J.  Eq.  590. 

5.  Possession  —  Alabama.  —  Robison  v.  Robi- 
son, 44  Ala.  227. 

California.  —  Mallagh  v.  Mallagh,  (Cal. 
1888)  16  Pac.  Rep.  535. 

Idaho.  —  Nasholds  v.  McDonell,  (Idaho  1898) 
55  Pac.  Rep.  894. 

Illinois.  —  Boyd  v.  Boyd,  163  111.  611. 

North  Carolina.  —  Norton  v.  McDevit,  122 
N.  Car.  755. 

Pennsylvania.  —  Smith  -'.  Tome,  68  Pa.  St. 
X58. 

Possession  of  Implied  Trustee  as  Tenant  of 
Cestui  Que  Trust. —  In  Condit  v.  Maxwell,  142 
Mo.  266,  wherein  the  resulting  trust  which  it 
was  sought  to  enforce  arose  out  of  the  pay- 
ment of  the  purchase  money,  and  it  appeared 
that  the  grantee  went  into  possession,  but 
acknowledged  the  rights  of  the  cestui  que  trust 
by  paying  rent,  it  was  held  that  the  lapse  of 
time  would  not  bar  the  right  to  enforce  the 
trust. 

Husband  Implied  Trustee  for  Wife  —  Possession 
by  Both.  —  In  Robison  v.  Robison,  44  Ala.  227, 
wherein  a  husband  purchased  land  in  his  own 
name  with  the  separate  property  of  his  wife,  it 
was  held  that  the  possession  of  the  husband 
and  wife  together  must  be  considered  as  the 
possession  of  the  wife,  and  the  lapse  of  time 
during  such  possession  would  not  bar  a  suit  to 
enforce  the  resulting  trust  in  her  favor. 

And  in  Miller  v.  Baker,  160  Pa.  Si.  172,  it 
was  held  that  where  land  is  purchased  by  the 
wife,  and  paid  for  with  her  money,  but  the 
deed  is  made  by  mistake  to  her  husband,  who 
recognizes  her  title,  the  resulting  irust  which 
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8.  Lapse  of  Time  as  Affecting  Quantum  of  Proof.  —  While  the  lapse  of  time 
may  not  have  been  such  as  to  constitute  a  bar  on  the  ground  of  laches,  it  may 
still  have  the  effect  of  requiring  a  higher  degree  of  proof  to  establish  the 
trust.1 

VIII.  Character  and  Incidents  of  Estates  Arising  Out  of  Implied  Trusts 

—  1.  Transfer  of  Estate  of  Cestui  Que  Trust.  —  The  interest  of  the  cestui  que 
trust  arising  out  of  implied  trusts  is  an  equitable  estate  in  the  land  and  is 
capable  of  being  sold  to  the  same  extent  as  any  Other  equitable  estate.3  And 
the  transfer  or  conveyance  of  such  an  equitable  estate  must  be  by  writing,  in 
the  same  manner  as  other  equitable  interests  in  real  property  are  transferred.3 

2.  Extinguishment  of  Trust.  —  While  this  is  undoubtedly  true,  yet  such  an 
interest  may  be  abandoned  or  released  to  the  holder  of  the  legal  title  by  mat- 
ter in  pais,  provided  the  requisite  intention  is  clearly  shown.4  The  execution 
of  a  deed  by  the  resulting  trustee  to  the  cestui  que  trust  extinguishes  the  result- 
ing trust,  and  the  subsequent  destruction  of  such  deed  will  not  revive  the 
trust,  as  the  legal  title  still  remains  in  the  cestui  que  trust.* 

3.  Estoppel  by  Covenants  in  Subsequent  Deed.  —  The  equitable  interest  of  one 
in  whose  favor  a  resulting  trust  arises  by  reason  of  his  payment  of  the  pur- 
chase money  will  pass  under  his  covenants  of  warranty  in  a  deed  previously 
executed  by  him.6 

4.  Curtesy.  —  Curtesy  being  an  incident  to  an  equitable  estate  of  inherit- 
ance as  well  as  to  legal  estates  of  the  same  quality,7  it  follows  therefore  that 
the  husband  of  a  woman  in  whose  favor  a  resulting  trust  in  lands  arises  is 
entitled  to  curtesy  therein.8 

5.  Poor  Laws.  —  In  New  Hampshire  it  has  been  held  that  a  person  in  whose 
favor  a  trust  in  lands  results  from  the  payment  of  the  purchase  money,  where 
the  conveyance  is  made  to  another,  is  to  be  considered  as  "  having  real 


arises  is  not  required  to  be  enforced  within 
five  years  under  Act  Pa.  April  22,  1856,  as  in 
such  a  case,  as  between  them,  his  possession 
is  referable  to  his  marital  rights  and  cannot  be 
considered  as  adverse.  See  also  Springer  v. 
Young,  14  Oregon  280;  Fawcett  v.  Fawcett,  85 
Wis.  332,  39  Am.  St.  Rep.  844.  Compare  Nettles 
v.  Nettles,  67  Ala.  599. 

Wife  Implied  Trustee  for  Husband.  —  In  Pfiffner 
v.  Pfiftner,  (Pa.  1888)  16  Atl.  Rep.  72,  it  was 
held  that  where  the  wife  was  a  resulting  trus- 
tee for  her  husband,  the  joint  possession  of  the 
premises  by  the  husband  and  wife  would  not 
prevent  an  action  to  enforce  the  trust  by  the 
husband  from  being  barred  by  such  statute. 

1.  Lapse  of  Time  as  Affecting  Quantum  of  Proof 
—  United  States. — In  re  Stanger,  35  Fed.  Rep. 
238;  Prevost  v.  Gratz,  6  Wheat.  (U.  S.)  481; 
Baker  v.  Whiting,  3  Sumn.  (U.  S.)  475; 
Stevens  v.  Sharp.  6  Sawy.  (U.  S.)  113. 

Illinois.  —  Heneke  v.  Floring,  114  111.  554. 

Indiana.  — Collier  v.  Collier,  30  lnd.  32. 

Iowa.  —  Maple  v.  Nelson,  31  Iowa  322; 
Murphy  v.  Hanscome,  76  Iowa  192. 

Pennsylvania.  —  Lingenfelter  v.  Richey,  62 
Pa.  St.  128. 

Tennessee.  —  Lane  v.  Farmer,  11  Lea  (Tenn.) 
568. 

2.  Implied  Trust  Subject  of  Sale.  —  Sanford  v. 
Hamner,  115  Ala.  406;  Osgood  v.  Eaton,  62 
N.  H.  512.  See  also  O'Connor  v.  Irvine,  74 
Cal.  435;  You  v.  Flinn,  34  Ala.  409. 

Bankruptcy.  —  In  Gove  v.  Lawrence,  26  N. 
H.  484,  ii  was  held  that  where  the  convey- 
ance is  made  to  A,  but  the  consideration  is 
paid  by  B  at  the  timf.-,  there  is  a  resulting 


trust  created  in  favor  of  B,  and  it  is  proper  for  . 
him,  in  his  schedule  of  property,  on  applying 
for  the  benefit  of  the  Bankrupt  Act,  to  de- 
scribe his  interest  in  the  land  as  an  equitable 
one.  See  the  title  Insolvency  and  Bank- 
ruptcy. 

3.  Transfer  of  Implied  Trust  Must  Be  in  Writ- 
ing. —  Gorrell  v.  Alspaugh,  120  N.  Car.  362. 

In  Dover  v.  Rhea,  108  N.  Car.  88,  wherein 
land  was  conveyed  in  trust  to  pay  certain 
judgments  which  were  paid  off  and  discharged 
by  other  means,  it  was  held  that  a  trust  re- 
sulted to  the  grantor  as  real  estate,  which 
could  not  be  transferred  except  by  writing 
in  compliance  with  the  statute  of  frauds.  And 
see  the  title  Statute  of  Frauds. 

4.  Owings  v.  Owings,  3  lnd.  142;  Warren  v. 
Tynan,  54  N.  J.  Eq.  402;  Gorrell  v.  Alspaugh, 
120  N.  Car.  362.  See  Camden  v.  Bennett,  64 
Ark.  155,  where  the  court  held  the  evidence 
insufficient  to  show  an  intention  to  release. 

In  Carter  v.  Hopkins,  79  Cal.  82,  where  the 
trustee  conveyed  other  lands  to  the  cestui  que 
trust  in  satisfaction  of  the  latter's  interest  in 
the  resulting  trust,  it  was  held  that  such  trust 
was  extinguished,  and  the  statute  of  frauds 
did  not  require  a  conveyance  by  the  cestui  que 
trust  to  the  implied  trustee  of  his  equitable 
interest. 

5.  Weygant  v.  Bartlett,  102  Cal.  224. 

6.  Estoppel  by  Covenants  in  Deed.  —  Olds  v. 
Marshall,  93  Ala.  138;  Quivey  v.  Baker,  37 
Cal.  465.  See  also  the  title  Estoppel,  vol.  u» 
p.  405. 

7.  See  the  title  Curtesy,  vol.  8,  p.  520. 

8.  Taylor  v.  Smith,  54  Miss.  50. 
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estate  "  within  the  meaning  of  the  poor  laws  of  that  state,  so  as  to  enable  him 
to  acquire  a  settlement  where  the  land  is  situated.1 

6.  Attachment  and  Execution.  —  At  common  law  equitable  interests  were 
not  subject  to  attachment  or  execution.2  In  many  jurisdictions,  however, 
statutes  subjecting  dry  trusts  to  both  attachment  and  execution  are  construed 
as  rendering  equitable  interests  arising  out  of  resulting  or  constructive  trusts, 
liable  thereto  at  the  suit  of  creditors  of  the  cestui  que  trust.*  But  in  other 
jurisdictions  the  courts  have  refused  to  extend  the  statute  so  as  to  render 
implied  trusts  liable  to  execution.4 


1.  Poor  Laws.  —  Pembroke  v.  Allenstown,  21 
N.  H.  107. 

2.  See  the  title  Executions,  vol.  11,  p. 
604. 

3.  Implied    Trusts    Subject    to    Execution  — 

United  Stales.  —  Murphy  v.  Packer,  152  U.  S. 
398. 

Colorado.  —  La  Fitte  v.  Rups,  13  Colo.  208. 

Indiana.  —  Tevis  v.  Doe,  3  Ind.  I2q. 

Missouri.  —  Herrington  v.  Harrington,  27 
Mo.  560;  Dunnica  v.  Coy,  24  Mo.  167,  69  Am. 
Dec.  420;  Bobb  v.  Woodward,  50  Mo.  95. 

New  Hampshire.  —  Hutchins  v.  Hey  wood, 
50  N.  H.491;  Pritchard  v.  Brown,  4  N.  H. 
397,  17  Am.  Dec.  431. 

Pennsylvania. — Thompson  v.  Sankey,  175 
Pa.  St.  594. 

Tennessee.  —  Thomas  v.  Walker,  6  Humph. 
(Tenn.)  93. 

New  York  Rule.  —  Prior  to  the  statutory 
abolishment  of  resulting  trusts  arising  out  of 
the  payment  of  the  purchase  money  by  one 
person  where  the  conveyance  is  made  to  an- 
other, it  was  held  that  the  common-law  result- 
ing trust  arising  in  such  case  was  subject  to 
execution  at  the  suit  of  creditors  of  the  person 
in  whose  favor  the  trust  results.  Foote  v. 
Colvin,  3  Johns.  (N.  Y.)  216,  3  Am.  Dec.  478; 
Guthrie  v.  Gardner,  19  Wend.  (N.  Y.)  414; 
Wait  v.  Day,  4  Den.  (N.  Y.)  439;  Jackson  v. 
Leggett,  7  Wend.  (N.  Y.)  377;  Jackson  v. 
Town,  4  Cow.  (N.  Y.)  599,  15  Am.  Dec.  405; 
Ontario  Bank  v.  Root,  3  Paige  (N.  Y.)  478; 


Reid  v.  Fitch,  11  Barb.  (N.  Y.)  399.  Compare 
Brewster  v.  Power,  10  Paige  (N.  V'.)  562. 

In  Garfield  v.  Hatmaker,  15  N.  Y.  475, 
under  the  New  York  statute  which  abolished 
resulting  trusts  arising  from  the  mere  pay- 
ment of  the  purchase  money,  but  which 
created  a  resulting  trust  "  in  favor  of  "  credit- 
ors of  the  person  by  whom  the  purchase  money 
was  paid,  it  was  held  that  no  resulting  trust  in 
favor  of  the  person  by  whom  the  purchase 
money  was  paid  resulted  which  was  subject  to 
execution  at  the  suit  of  his  creditors,  but  that 
the  trust  in  favor  of  the  creditors  could  be 
enforced  only  by  a  suit  in  equity.  See  also 
Donovan  v.  Sheridan,  37  N.  Y.  Super.  Ct.  256. 

Attachment.  —  Cecil  Bank  v.  Snively,  23  Md. 
253;  Hutchins  v.  Hey  wood,  50  N.  H.  491. 

4.  Not  Subject  to  Execution  —  Alabama. — 
You  v.  Flinn,  34  Ala.  409;  Mitchell  v.  Robert- 
son, 15  Ala.  412;  Wilson  v.  Beard,  19  Ala.  629. 

Michigan.  —  Maynard  v.  Hoskins,  9  Mich. 
485- 

North  Carolina.  —  Gorrell  v.  Alspaugh,  120 
N.  Car.  362;  Everett  v.  Raby,  104  N.  Car.  479, 
17  Am.  St.  Rep.  685;  Love  v.  Smathers,  82  N. 
Car.  369;  Gentry  v.  Harper,  2  Jones  Eq.  (55 
N.  Car.)  177;  Gowing  v.  Rich,  1  Ired.  L.  (23 
N.  Car.)  553;  Jimmerson  v.  Duncan,  3  Jones 
L.  (48  N.  Car.)  537. 

South  Carolina.  —  White  v.  Kavanagh,  8 
Rich.  L.  (S.  Car.)  377;  Harrison  v.  Hollis,  2 
Nott  &  M.  (S.  Car.)  578;  Bauskett  v.  Holson- 
back,  2  Rich.  L.  (S.  Car.)  624. 
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By  W.  A.  Martin. 

I.  Definition  and  Nature,  12 12. 

II.  Implied  Warranty  or  Condition  that  Things  Sold  Exist,  121 3. 

III.  Implied  Warranty  of  Quantity,  12 14. 

IV.  Implied  Warranty  of  Title,  121 5. 

1.  Civil-law  Rule,  12 15. 

2.  Connnon-law  Rule,  12 15. 

a.  As  to  Chattels  in  Vendor  s  Possession,  12 15. 

(1)  Warranty  of  Title  Implied,  12 15. 

(2)  Constructive  Possession  Sufficient,  12 16. 

(3)  Effect  on  Warranty  of  Reducing  Contract  to  Writing,  1217. 

b.  As  to  Chattels  Not  in  Vendor  s  Possession,  1217. 

(1)  Rule  in  United  States,  12 17. 

(2)  Rule  in  England  and  Canada,  12 18. 

V.  Implied  Warranty  of  Quality,  1218. 

1.  ///  General,  12 18. 

2.  Implied  Warranty  of  Sound  Quality  fro7n  Sound  Price,  1219. 

3.  Sales  on  Inspection,  1220. 

a.  In  General,  1220. 

b.  Patent  Defects,  1221. 

c.  Defects  of  Which  Buyer  Has  Personal  Knoiuledge,  1222. 

d.  latent  Defects,  1222. 

4.  Sales  by  Description,  1223. 

a.  Warranty  that  Goods  Will  Correspond  with  Description,  1223. 
/'.  Rights  and  Remedies  of  Buyer  for  Breach  of  Warranty,  1224. 
c.   Warranty  of  Fitness  for  Purpose  Intended,  1224. 

5.  Sales  by  Sample,  1225. 

a.  Implied  Warranty  that  Goods  Will  Correspond  with  Sample,  1225. 

b.  Right  to  Compare  Goods  with  Sample  Before  Acceptance,  1226. 

c.  Rights  and  Remedies  of  Buyer  in  Case  Goods  Do  Not  Conform  to 

Sample,  1226. 

d.  liability  of  Seller  Where  Sample  Contains  latent  Defects,  1227. 

e.  Warranty  of  Merchantability  or  Fitness  for  Particular  Purpose, 

1227. 

/.   What  Constitutes  Sale  by  Sample,  1227. 

6.  Particular  Kinds  of  Warranty,  1229. 

a.  Of  Merchantability,  1229. 

(1)  Under  What  Circumstances  Warranty  Arises,  1229. 

(2)  What  Period  of  Time  Covered  by  Warranty,  1230. 
■    (3)  Rights  of  Buyer  on  Breach  of  Warranty,  1230. 

b.  Of  Fitness  for  Purpose  Intended,  1231. 

(1)  Principle  on  Which  This  Implied  Warranty  Rests,  1231. 

(2)  Of  Manufacturer  of  Article  to  User,  1231. 

(a)  Where  Buyer  Relies  on  Manufacturer  s  judgment, 
1231. 

aa.  Statement  of  Rule,  1231. 

(ad)  In  General,  1231. 
(bb)  For  What  latent  Defects  Liable,  1233. 
bb.  Illustrations  of  Rule,  1234. 
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(J))  Where  Known,  Described,  and  Defined  Article  Is 

Ordered,  1234. 
(r)  Where  Goods  Are  Ordered for  Experimental  Use,  1235. 

(3)  By  Manufacturer  to  Dealers  and  Other  Manufacturers,  1 235. 

(4)  By  Dealer  to  User,  1235. 

(a)  General  Rule,  1235. 

(b)  Liability  for  Latent  Defects,  1236. 

(5)  By  Grower  or  Producer  to  User,  1237. 

7.  Sales  Imposing  Exceptional  Liability  on  Seller,  1237. 

a.  Sales  of  Fodd,  1237. 

(1)  English  Rule,  1237. 

(2)  Rule  in  United  States,  1237. 

(<z)  On  Sales  to  Dealer  or  Middleman,  1237. 
(b)  On  Sales  to  Consumer  by  Regular  Dealer,  1238. 
(/)  On  Sales  to  Consumer  by  One  Not  Regular  Dealer, 
1238. 

On  Sales  of  Food  for  Cattle,  1239. 

b.  Sales  of  Drugs,  1239. 

8.  Implied  Warranty  that  Goods  Sold  Are  Manufacturer's  Own  Make,  1239. 

9.  Time  Covered  by  Warranty,  1239. 

10.  No  Implied  Warranty  in  Executed  Contract  of  Sale,  1239. 
VI.  Implied  Warranty  in  Parol  Gift,  1240. 
VII.  Implied  Warranty  on  Exchange  of  Property,  1240. 
VIII.  Implied  Warranty  on  Sales  of  Second-hand  Chattels,  1240. 
IX.  Implied  Warranty  in  Sales  or  Transfers  of  Choses  in  Action,  1240. 
X.  Implied  Warranty  in  Sales  of  Patents,  1243. 

XI.  Implied  Warranty  in  Official  and  Judicial  Sales,  1245. 

1.  As  to  Title,  1245. 

2.  As  to  Quality,  1246. 

3.  Exceptions  to  Rules  Stated,  1246. 

XII.  Implied  Warranty  in  Sales  by  Agents,  1246. 

XIII.  Custom  and  Usage  as  Affecting  Implied  Warranty,  1248. 

XIV.  Exclusion  of  Implied  Warranties  by  Express  Warranties,  1249. 

1.  Express  Warranty  of  Quality  Excludes  Implied  Warranty  of  Quality, 

1249. 

2.  Express  Warranty  of  Title  Excludes  Implied  Warranty  of  Title,  1251. 

3.  Whether  Implied  Warranty  of  Title  Excluded  by  Express  Warranty  of 

Quality,  1  25  1. 

4.  Implied  Warranty  of  Quality  Not  Excluded  by  Express  Warranty  of 

Title,  1  25  1. 

XV.  Exclusion  of  Implied  Warranty  by  Refusal  to  Warrant,  1251. 
XVI.  Breach  of  Implied  Warranty,  1252. 

1.  Of  Title,  1252. 

a.  Rights  and  Remedies  of  Buyer,  1252. 

(1)  Where  Analogy  of  Covenants    Against    Incumbrances  Is 

Adopted,  1252. 

(2)  Where  Analogy  of  Covenants  for    Quiet    Enjoyment  Is 

Adopted,  1252. 

b.  Measure  of  Damages,  1254. 

2.  Of  Quality,  1255. 

a.  Rights  and  Remedies  of  Buyer,  1255. 

(  1 )  Action  fur  Damages  or  Recoupment  in  Action  for  Price,  1255. 
(2)  Rescission,  1256. 

(a)  View  that  Buyer  May  Rescind  Whether  Contract  Is 

Executed  or  Executory,  12^6. 

(b)  View  that  Executed  Contracts  Cannot  Be  Rescinded 

in  Absence  of  Fraud,  1257. 
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Measure  of  Damages,  1257. 

(1)  Where  Purchaser  Retains  Property,  1257. 

(a)  Statement  of  General  Rule,  1257. 

(b)  Whether  Measure  of  Damages  Affectedby  Resale,  1 258. 
(V)  To  What  Extent  Rule  Modified  by  Fraud  of  Seller, 

1259. 

(tf)  Under  What  Circumstances  Rule  Extended  to  Allow 
Consequential  Damages,  1259. 

(2)  Where  Property  Is  Returned,  1260. 

(3)  Where  Property  Is  Wholly  Worthless,  1261. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice 
title  WARRANTY. 

For  Implied  Warranty  of  Title,  see  the  title  VENDOR  AND  PURCHASER. 

For  Implied  Warranty  of  Seaworthiness  of  Vessel,  see  the  title  CONTRACTS  OF 
AFFREIGHTMENT  AND  CHARTER-PARTIES,  vol.  7,  p.  156. 

For  Implied  Warranty  of  Workmanship,  see  the  title  WORKING  CONTRACTS. 

And  see  also  the  titles  AGENCY,  vol.  1,  p.  930;  CONDITIONAL  SALES,  vol. 
6,  p.  436;  FRAUD  AND  DECEIT,  vol.  14,  p.  12;  HORSES,  ante; 
INTERPRETATION  AND  CONSTRUCTION;  JUDICIAL  SALES; 
SALES;  SHERIFFS'  SALES;  TAX  SALES;  USAGES  AND  CUS- 
TOMS. 


I.  Definition  and  Nature.  —  An  implied  warranty  is  a  contract  which  the 
law  implies  as  collateral  to  and  arising  out  of  an  express  one  for  the  sale  of 
personal  property,  and  wherein  by  implication  of  law  the  vendor  is  held 
to  have  warranted  the  title  or  quality  of  the  property  sold,  at  the  time  of 
the  sale.1  While  the  existence  of  an  implied  warranty  usually  depends  upon 
the  intention  or  understanding  of  the  parties  as  collected  from  their  acts  and 
expressions  at  the  time  of  the  sale,2  it  may  exist  without  any  intention  on  the 


1.  Warranty  Defined.  —  Chanter  v.  Hopkins, 
4  M.  &  W.  399;  Jones  v.  George,  61  Tex.  345, 
48  Am.  Rep.  280. 

Bennett's  Definition.  —  "  Implied  warranties 
are  created  by  law  or  spring  from  the  facts 
existing  at  the  time  of  the  sale;  from  what  the 
parties  did  rather  than  from  what  they  said. 
They  are  contracts,  to  be  sure,  but  silent  con- 
tracts." Bennett's  note  to  Benjamin  on  Sales 
(6th  Am.  ed.)  630. 

Subsequent  Warranty.  —  In  Morris  v.  Bradley 
Fertilizer  Co.,  64  Fed.  Rep.  55,  the  court  said: 
"  A  warranty  is,  in  general,  a  collateral  un- 
dertaking forming  part  of  the  transaction  of 
sale.  When  a  distinct  subsequent  warranty 
is  alleged,  it  must  be  more  satisfactorily 
established  than  by  evidence  of  such  a  con- 
versation as  is  here  relied  on,  and  must  be 
supported  by  a  new  consideration." 

Warranty  Not  an  Essential  Element  of  Sale.  — 
"A  warranty  in  a  sale  of  goods  is  not  one  of 
the  essential  elements  of  the  contract,  for  a 
sale  is  none  the  less  complete  and  perfect  in 
the  absence  of  a  warranty.  But  it  is  a 
collateral  undertaking,  forming  part  of  the 
contract  by  agreement  of  the  parties,  express 
or  implied."  Benjamin  on  Sales  (6th  Am. 
ed.),  §  610.  See'also  2  Schouler  on  Personal 
Property  (2d  ed.),  §  321;  Foster  v.  Smith,  18 
C.  B.  156,  86  E.  C.  L.  156;  Mondel  v.  Steel,  8 
M.  &  W.  858;  Street  v.  Blay,  2  B.  &  Ad.  456, 
22  E.  C.  L.  122;  Chanter  v.  Hopkins,  4  M.  & 
W.  399. 

121 


Express  Warranty  Unnecessary.  —  It   is  not 

necessary  to  the  warranty  of  a  chattel  that 
there  should  be  an  express  agreement  of  war- 
ranty. Naylor  v.  McSwegan,  (C.  PI.  Gen.  T.) 
2  Misc.  (N.  Y.)  255. 

No  Warranty  Implied  from  Mere  Contract  of 
Sale.  —  A  mere  contract  of  sale  or  agreement 
to  sell  does  not  imply  a  warranty.  Harley  v. 
Golden  State,  etc.,  Iron  Works,  66  Cal.  238. 
See  also  Waeber  v.  Talbot,  43  N.  Y.  App.  Div. 
180. 

Effect  After  Sale  Complete.  —  But  in  Edgar  v. 
Breck,  etc.,  Corp.,  172  Mass.  581,  it  was  said: 
"  When  an  executory  contract  is  made  for  the 
sale  of  a  described  article,  the  correspondence 
between  which  and  the  description  cannot 
be  ascertained  until  after  acceptance,  words 
which  before  are  words  of  description  may  be 
found  to  operate  as  a  warranty  after  the 
goods  are  accepted  and  the  sale  is  com- 
plete." 

Conditional  Sale.  —  While  a  guaranty  or  war- 
ranty will  not  be  implied  in  a  sale  which  is 
conditional  upon  the  approval  of  the  thing  by 
the  purchaser  after  a  ) rial,  the  parties  may 
agree  that  in  the  event  that  the  purchaser 
incurs  loss  or  expense  in  making  the  trial  he 
shall  be  paid  the  amount  of  such  loss  or  ex- 
pense. Hoffman  v.  Price,  10  Ky.  L.  Rep. 
777- 

2.  Dependence  of  Warranty  on  Intent  of  Parties. 

—  Figge  v.  Hill,  61  Iowa  430;  The  Moorcock, 
58  L.  J.  Adm.  73. 
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that  Things  Sold  Exist. 


part  of  the  seller  to  create  it,  as  in  case  of  fraud.1  A  seller  cannot  escape 
liability  by  claiming  that  he  did  not  intend  what  his  language  declared.2  If  the 
contract  of  sale  is  in  writing,  it  is  solely  for  the  court  to  determine  whether 
the  words  used  import  a  warranty.3  But  if  the  contract  is  oral  it  is  the  prov- 
ince of  the  jury  to  decide  upon  the  existence  of  the  ingredients  necessary  to 
•constitute  a  warranty,  and  of  the  court  to  instruct  the  jury  hypothetically 
upon  them,  stating  what  facts,  if  proved,  constitute  an  implied  warranty  as  a 
matter  of  law.4  Antecedent  representations  by  the  vendor,  not  made  part  of 
the  terms  of  the  sale,  do  not  constitute  a  warranty,5  nor  can  a  warranty, 
express  or  implied,  be  created  after  a  sale  is  made,  by  any  acts,  expressions, 
or  representations  of  the  vendor,  unless  a  new  consideration  be  given  for  the 
warranty.6 

II.  Implied  Warranty  or  Condition  that  Things  Sold  Exist.  —  As  a  gen- 
eral rule  there  is  an  implied  warranty,  or,  more  properly  speaking,  an  implied 
condition,  in  all  sales,  that  the  thing  sold  exists  and  is  capable  of  being  trans- 
ferred. This  is  the  rule  both  at  civil  7  and  at  common  law.8  And  if  the 
thing  sold  does  not  exist  the  price  may  be  recovered  back  in  assumpsit.9  If, 
however,  from  the  nature  of  the  contract  the  parties  must  have  known  from 
the  beginning  that  it  could  not  be  fulfilled,  unless  when  the  time  of  fulfilment 
arrived  some  particular  subject-matter  continued  to  exist,  no  warranty  that 
the  subject-matter  should  so  continue  to  exist  is  to  be  implied  from  the  fact 
that  the  subject-matter  was  in  existence  at  the  time  of  making  the  contract. 
In  such  case  the  contract  is,  therefore,  subject  to  the  implied  condition  that 
the  parties  should  be  excused  if,  before  breach,  performance  becomes  impossi- 
ble by  the  perishing  of  the  subject-matter  without  default  of  the  contractor.10 


1.  Osgood  v.  Lewis,  2  Har.  &  G.  (Md.)  495, 
IS  Am.  Dec.  317. 

2.  Seller  Cannot  Deny  His  Own  Language.  — 

Robinson  v.  Harvey,  82  III.  58;  Siroud  v. 
Pierce,  6  Allen  (Mass.)  413;  Hawkins  v.  Pem- 
berton.  51  N.  Y.  198,  10  Am.  Rep.  595;  Hoe  v. 
Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  1C3; 
Smith  v.  Justice,  13  Wis.  600. 

3.  Construction  of  Written  Contract.  —  Ottawa 
Bottle,  et:.,  Co.  v.  Gunther,  31  Fed.  Rep.  208; 
Osgood  v.  Lewis,  2  Har.  &  G.  (Md.)  495,  18 
Am.  Dec.  317;  Horn  v.  Buck,  48  Md.  370. 

4.  Construction  of  Oral  Contract.  —  Osgood  v. 
Lewis,  2  Har.  &  G.  (Md.)  495,  18  Am.  Dec. 
317;  Horn  v.  Buck,  48  Md  370;  Beirne  v. 
Dord,  5  N.  Y.  95.  55  Am.  Dec.  321. 

Implied  Warranties  A.e  Not  Conclusions  or  In- 
ferences of  Fact  drawn  by  the  jury,  but  they 
are  the  conclusions  or  inferences  of  law  pro- 
nounced by  the  court  upon  facts  admitted  or 
proved  before  the  jury.  Osgood  v.  Lewis,  2 
Har.  &  G.  (Md.)  495,  18  Am.  Dec.  317. 

5.  Antecedent  Representations.  —  Benjamin  on 
Sales  (6th  Am.  ed.),  £  610;  2  Schoulcr  on  Per- 
sonal Property  (2d  cd.),  gg  321,  322. 

6.  Subsequent  Representations. —  White  v. 
Oakes,  88  Me.  367;  Benjamin  on  Sales  (6th 
Am.  ed.),  §  61 1. 

7.  Civil-law  Doctrine.  —  Pothier,  Traite  du 
Contrat  de  Vente. 

8.  Common-law  Doctrine.  —  Meyer  v.  Rich- 
ards, 163  U.  S.  388  (under  statute);  Terry  v. 
Bisscll,  26  Conn.  23;  Marshall  p.  Peck,  1 
Dana  (Ky.)  612;  Curric  v.  White,  45  N.  Y.  822, 
reversing  (N.  Y.  Super.  Ct.  Gen.  T.)  37  How. 
Pr.  (N.  Y.)  330;  Powell  v.  Dayion,  etc  ,  R. 
Co.,  12  Oregon  488;  Couturier  v.  Ilastic,  5  H. 
L.  Cas.  673;  Farrcr  v.  Nightingal,  2  Esp.  639. 

9.  Rocovery  of  Price  for  Non-existont  Chattel. 
—  Mai  shall  f.  Peck,  I  Dana  (Ky.)  612. 


Illustrations.  —  Where  a  note  purporting  to 
be  signed  by  A  and  indorsed  by  B  was  sold  to 
the  plaintiff,  and  B's  signature  was  a  forgery, 
of  which  fact  both  the  plaintiff  and  the  defend- 
ant were  ignorant,  the  plaintiff  could  recover 
back  the  price  paid,  because  the  subject-mat- 
ter had  no  existence.  Terry  v.  Bissell,  26 
Conn.  23. 

So  where  a  leasehold  interest  which  the  pur- 
chaser agreed  to  purchase  turned  out  to  be  for 
six  years  instead  of  for  eight  and  a  half,  the 
contract  was  void  for  mistake  in  the  thing 
sold,  because  the  buyer  did  not  agree  to  pur- 
chase a  less  term  than  that  offered  by  the 
seller.    Farrer  t.  Nightingal,  2  Esp.  639. 

Existence  of  Thing  Sold  Condition  Precedent  in- 
stead of  Warranty.  —  "  That  the  subject-matter 
of  a  sale  exists  is  sometimes  said  to  be  an  im- 
plied warranty,  but  it  should  rather  be  called 
a  condition  precedent,  for  it  is  of  the  essence 
of  the  sale,  not  a  collateral  undertaking."  2 
Schouler  on  Personal  Property  (2d  ed.),  £  345. 

10.  Limitation  of  Rule. —  Howell  v.  Coupland, 
46  L,  J.  y.  B.  147. 

Illustration. —  In  March,  1S72,  the  defend- 
ant agreed  to  sell  10  the  plaintiff  two  hundred 
tons  of  potatoes,  grown  on  land  belonging  to 
the  defendant  at  W..  to  be  delivered  in  the 
following  September  and  October.  The  de- 
fendant planted  a  sufficient  quantity  to  meet 
the  contract  in  the  ordinary  course  of  hus- 
bandry. Before  the  time  of  the  performance 
of  the  contract  a  large  portion  of  the  crop  was 
destroyed  by  disease  without  any  default  on 
the  part  of  the  defendant,  and  the  remainder 
was  insufficient  to  meet  the  contract.  In  an 
action  for  nontlch  very  it  was  held  that  the 
contract  was  for  the  sale  of  a  specific  crop, 
without  any  warranty  that  the  crop  should 
continue  to  exist  at  the  time  of  the  pcrform- 
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III.  IMPLIED  WARRANTY  OF  QUANTITY  —  Greater  Amount  than  Contracted  For.  — 

As  a  general  rule,  on  sales  of  goods  and  chattels  there  is  an  implied  warranty, 
or,  nnnv  accurately  speaking,  a  condition  precedent,  that  the  seller  will  furnish 
the  exact  quantity  of  the  commodity  sold,  and  if  a  greater  amount  is  fur- 
nished the  buyer  may  reject  the  whole.1  So  it  has  been  held  that  the  vendee 
is  not  obliged  to  accept  even  the  exact  quantity  of  the  kind  of  goods  ordered 
where  other  goods  not  ordered  were  shipped  with  them,  and  the  duty  of 
assorting  and  selecting  would  have  fallen  on  the  vendee.2  A  mere  expression 
of  opinion  as  to  the  quantity  is  not  to  be  construed  as  an  implied  warranty.3 
So  an  estimate  of  quantity  imports  no  warranty  where  both  parties  have  equal 
means  of  knowledge,  and  the  sale  is  in  gross,4  and  a  guaranty  that  there  is  a 
certain  quantity  of  an  article  sold  does  not  carry  an  implied  warranty  that  the 
whole  quantity  is  sound.5 

Less  Quantity  than  Contracted  For.  —  It  is  also  settled  that  the  buyer  is  not 
bound  to  accept  a  less  quantity  than  that  contracted  for.6  Where  the  quan- 
tity stated  in  the  contract  is  modified  by  the  words  "  about,"  or  "  more  or 
less,"  a  certain  reasonable  latitude  in  the  performance  of  the  contract  will 
usually  be  allowed  to  the  vendor.7 


ance.  Howell  v.  Coupland,  I  O.  B.  D.  258,  46 
L.  J.  Q.  B.  147. 

1.  Implied  Warranty  of  Quantity.  —  Dixon  v. 
Fletcher,  3  M.  &  W.  146;  Harl  v.  Mills,  15  M. 
&  W.  85;  Cunliffe  v.  Harrison,  6  Exch.  903; 
Reuter  v.  Sala,  4  C.  P.  D.  239;  Rommel  v. 
Wingate,  103  Mass.  327. 

Illustrations.  —  Where  a  purchase  was  made 
of  ten  hogsheads  of  claret  and  the  vendor  sent 
fifteen,  the  contract  was  not  performed  and 
the  buyer  might  refuse  to  receive  any.  Cun- 
liffe v.  Harrison,  6  Exch.  903. 

So  where  a  person  orders  two  hundred  bales 
of  cotton  and  the  seller  furnishes  two  hundred 
and  six  bales,  he  may  refuse  to  receive  it. 
Dixon  v.  Fletcher,  3  M.  &  W.  146. 

The  plaintiff  wrote  to  the  defendants  offering 
to  sell  them  coal  and  stating  that  he  had  a 
vessel  of  three  hundred  and  seventy-six  tons 
which  he  could  load  on  Monday.  The  defend- 
ants telegraphed  their  reply  on  the  Monday 
next  after  the  date  of  the  letter:  "  Ship  lhat 
cargo  three  hundred  and  seventy-six  tons,  im- 
mediately." The  plaintiffs  did  not  begin  to 
load  until  nine  days  afterwards,  and  then 
shipped  a  cargo  of  three  hundred  and  ninety- 
two  tons.  The  court  held  that  the  defendants 
were  not  bound  to  take  it.  Rommel  v.  Win- 
gate,  103  Mass.  327. 

2.  Commingling  of  Goods  Ordered  with  Goods 
Not  Ordered.  —  Levy  v.  Green,  8  El.  &  Bl.  575, 
92  E.  C.  L.  575. 

3.  Expression  of  Opinion  as  to  Quantity.  — 
Switzer  v.  Pinconning  Mfg.  Co.,  59  Mich.  488. 

4.  Effect  of  Equal  Means  of  Knowledge.  —  Mc- 
Crea  v.  Longstreth,  17  Pa.  St.  316.  To  the 
same  effect  is  Nestor  v.  Michigan  Land,  etc., 
Co.,  69  Mich.  290,  in  which  case  it  was  held 
that  if  the  purchaser  acts  on  information  de- 
rived from  his  own  agent,  and  does  not  rely 
on  the  seller's  representation,  and  fails  to 
secure  an  express  warranty  as  to  the  amount 
of  timber  of  the  quality  sold,  no  warranty  will 
be  implied  though  the  yield  is  much  less  than 
was  expected,  because  of  unsoundness  in  the 
timber. 

5.  No  Warranty  that  Whole  Quantity  Is  Sound. 

—  Jones  v.  Murray,  3  T.  B.  Mon.  (Ky.)  84; 


Moses  v.  Mead,  1  Den.  (N.  Y.)  378,  43  Am. 
Dec.  676;  Emerson  v.  Brigham,  16  Mass.  197, 
6  Am.  Dec.  109;  Hyland  v.  Sherman,  2  E.  D. 
Smith  (N.  Y.)  234. 

6.  Buyer  Need  Not  Receive  Less  Quantity.  — 
Oxendale  v.  Wetherell,  9  B.  &  C.  386,  17  E. 
C.  L.  401;  Morgan  v.  Gath,  3  H.  &  C.  748; 
Rockford,  etc.,  R.  Co.  v.  Lent,  63  111.  288; 
Smith  v.  Lewis,  40  Ind.  99;  Ortman  v.  Green, 
26  Mich.  209;  Clifton  v.  Sparks,  82  Mo.  115; 
Bruce  v.  Pearson,  3  Johns.  (N.  Y.)  534. 

Illustrations. —  Where  a  vendee  buys  a  num- 
ber of  chattels,  and  by  the  terms  of  the  con- 
tract of  sale  they  are  to  be  weighed  upon  the 
vendor's  scales  and  paid  for  according  to  the 
weight  as  so  determined,  there  is  an  implied 
warranty  on  the  part  of  the  vendor  that  such 
scales  shall  be  lawful  scales  and  capable  of  in- 
dicating lawful  weights.  Clifton  v.  Sparks,  82 
Mo.  115. 

Under  a  contract  for  the  delivery  of  a  cer- 
tain number  of  posts  of  a  specific  quality  and 
size,  the  party  to  whom  the  posts  are  to  be 
furnished  is  not  bound  to  receive  a  part  of  the 
posts  contracted  for,  and  if  the  party  who  was 
to  furnish  them  delivers  a  less  number,  which 
are  not  received,  he  has  no  right  of  recoverv. 
Rockford,  etc.,  R.  Co.  v.  Lent,  63  111.  2S8. 

Sales  Contemplating  Delivery  at  Different  Times. 
—  If  a  contract  of  sale  be  for  a  specified  quan- 
tity to  be  delivered  in  parcels  from  time  to 
time,  the  purchaser  may  return  the  parcel  first 
received  if  the  later  deliveries  are  not  made. 
Oxendale  v.  Wetherell,  9  B.  &  C.  386,  17  E.  C. 
L.  401.  If  only  a  part,  under  an  entire  con- 
tract, is  seasonably  delivered,  the  buyer  may 
refuse  to  receive  the  residue.  Wilson  v. 
Wagar,  26  Mich.  452. 

7.  Qualification  of  Quantity  by  Use  of  Word 
"About."  —  Benjamin  on  Sales  (6th  ed.),  §  691 ; 
McConnel  v.  Murphy,  L.  R.  5  P.  C.  203; 
Brawley  v.  U.  S.,  96  U.  S.  168;  Pembroke 
Iron  Co.  v.  Parsons,  5  Gray  (Mass.)  589.  See 
also  the  definitions  of  the  terms  About,  vol.  I, 
p.  196:  More  or  Less.  The  definition  first 
referred  to  contains  three  rules  for  the  con- 
struction of  these  terms  in  executory  contracts 
of  sale,  as  laid  down  by  the  Supreme  Court  of 
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IV.  Implied  Warranty  of  Title — 1.  Civil-law  Rule.  —  According  to  the 
civil  law,  in  every  sale  there  is  an  implied  warranty  of  peaceable  possession 
and  against  eviction,  practically  equivalent  to  a  warranty  of  title.1 

2.  Common-law  Rule  —  a.  As  to  Chattels  in  Vendor's  Possession  — 
(i)  Warranty  of  Title  Implied.  —  At  common  law,  it  has  been  said,  there  was 
no  implied  warranty  of  title  in  the  sale  of  goods.2  But  it  is  believed  that 
there  have  never  been  any  decisions  squarely  to  this  effect.  On  the  contrary, 
the  decisions  in  England,  Canada,  and  the  United  States  are  uniform  in  hold- 
ing that  on  the  sale  of  a  chattel  in  possession  of  the  vendor  there  is  an  implied 
warranty  that  he  has  a  good  and  valid  title  thereto,3  free  from  all  incum- 


the  United  States  in  the  second  case  cited 
above. 

Illustration.  —  An  agreement  to  sell  "a 
cargo  of  old  railroad  iron,  to  be  shipped  per 
barque  Charles  William,  *  *  *  at  thirty 
dollars  per  ton,  cash,  delivered  on  the  wharf 
[at  the  port  of  discharge],  dangers  of  the  sea 
excepted;  about  300  or  350  tons,"  is  com- 
plied with  by  a  delivery  at  the  port  of  dis- 
charge of  as  much  as  that  vessel,  if  seaworthy 
and  in  good  order,  can  carry,  though  only  two 
hundred  and  twenty-seven  tons.  Pembroke 
Iron  Co.  v.  Parsons,  5  Gray  (Mass.)  589. 

1.  Civil-law  Rule.  —  Story  on  Sales  (4th  ed.), 
§  367  c;  2  Schouler  on  Personal  Property  (2d 
ed.),  §  379;  Benjamin  on  Sales  (6th  Am.  ed.), 

405,  406,  642;  2  Black.  Com.  451;  2  Kent's 
Com.  478. 

2.  N'oy's  Maxims,  c.  42;  Co.  Litt.  102  a;  dic- 
tum in  Morley  v.  Atlenborough,  3  Exch.  500. 

3.  Implied  Warranty  of  Chattels  in  Possession 

—  England.  —  Medina  v.  Stoughton,  1  Salk. 
210;  Pasley  v.  Freeman,  3  T.  R.  57;  L'Apostre 
v.  L'Plastrier,  cited  in  1  P.  Wms.  318; 
Raphael  v.  Burt,  1  Cab.  &  El.  325. 

Canada.  —  Fawcett  v.  Thompson,  6  L.  C. 
Jur.  139;  Somers  v.  O'Donohue,  9  U.  C.  C.  P. 
208. 

United  States.  —  The  Electron,  74  Fed.  Rep. 
689;  Curran  v  Burdsall,  20  Fed.  Rep.  835. 

Alabama.  —  Cozzins  v.  Whitaker,  3  Stew.  & 
P.  (Ala.)  322;  Ricks  v.  Dillahunty,  8  Port. 
|Ala.)  133;  Williamson  v.  Sammons,  34  Ala. 
691. 

Arkansas.  —  Lindsay  v.  Lamb,  24  Ark.  222; 
James  v.  Bocage,  45  Ark.  284. 

Calilornia.  —  Miller  v.  Van  Tassel,  24  Cal. 
45S;  Gross  v,  Kierski,  41  Cal.  in. 

Colorado.  —  Myers  v.  Bovven,  3  Colo.  App. 
537- 

Connecticut.  —  Starr  v.  Anderson,  19  Conn. 
341- 

Delaware.  —  Reybold  v.  Henry.  3  Houst. 
(Del.)  279- 

Illinois.  —  Fawcett  v.  Osborn,  32  111.  411,  83 
Am.  Dec.  278;  Linton  v.  Porter,  31  III.  107; 
Morris  r.  Thompson,  85  III.  16. 

Indiana.  —  Marshall  v.  Duke,  51  Ind.  62; 
Norton  v.  Hootcn,  17  Ind.  365. 

Iowa.  —  Barton  v.  Kaherty,  3  Greene  (Iowa) 
327,  54  Am.  Dec.  503. 

Kansas.  —  Paulsen  v.  1 1  all,  39  Kan.  365. 

Kentucky.  —  Chism  v.  Woods,  Hard.  (Ky.) 
540;  Payne  v.  Roddcn,  4  Bibb  (Ky.)  304,  7 
Am.  Dec.  739;  Marshall  v.  Peck,  I  Dana  (Ky.) 
612;  Chancellor  v.  Wiggins,  4  B.  Mon,  (Ky.) 
202,  39  Am.  Dec.  499:  Cook  v.  Redman,  2 
Bush  (Kv.)  53;  Scotl  v.  Scott,  2  A.  K.  Marsh. 
(Ky.)  219. 


Maine.  —  Thurston  v.  Spratt,  52  Me.  202; 
Huntingdon  v.  Hall,  36  Me.  501,  58  Am.  Dec. 
765;  Butler  v.  Tufts,  13  Me.  302;  Eldridge  v. 
Wadleigh,  12  Me.  372. 

Maryland.  —  Myers  v.  Smith,  27  Md.  91. 

Massachusetts.  —  Emerson  v.  Brigham,  10 
Mass.  202,  6  Am.  Dec.  109;  Wilde,  J.,  in  Cool- 
idge  v.  Brigham,  1  Met.  (Mass.)  551;  Brown 
v.  Pierce,  97  Mass.  46,  93  Am.  Dec.  57;  Whit- 
ney v.  Hey  wood,  6  Cush.  (Mass.)  82;  Bennett 
v.  Bartlett,  6  Cush.  (Mass.)  225. 

Michigan.  —  Hoppin  v.  Avery,  87  Mich.  551 ; 
Croly  v.  Pollard,  71  Mich.  612;  Hunt  v. 
Sackett,  31  Mich.  18. 

Minnesota.  —  Close  v.  Crossland,  47  Minn. 
500;  Davis  v.  Smith,  7  Minn.  414. 

Mississippi.  —  Otts  v.  Alderson,  10  Smed.  & 
M.  (Miss.)  476;  Long  v.  Hickingbottom,  28 
Miss.  772,64  Am.  Dec.  118. 

Missouri.  —  Schell  v.  Stephens,  50  Mo.  375; 
Ranney  v.  Meisenheimer,  61  Mo.  App.  434; 
Matheny  v.  Mason,  73  Mo.  677,  39  Am.  Rep. 
541;  Dryden  v.  Kellogg,  2  Mo.  App.  87;  Rob- 
inson v.  Rice,  20  Mo.  229. 

New  Hampshire.  —  Sanborn  v.  Jackman,  60 
N.  H.  569. 

New  Jersey.  —  Stoutenborough  v.  Haviland, 
15  N.  J.  L.  266;  Beninger  v.  Corwin,  24  N.  J. 
L.  257;  Harwood  v.  Murphy,  9  N.  J.  L.  215; 
Sherron  v.  Humphreys,  14  N.  J.  L.  217. 

New  York.  —  Dresser  v.  Ainsworih,  9  Barb. 
(N.  Y.)  619;  Scranton  v.  Clark,  39  Barb.  (N. 
Y.)  273;  Defreeze  v.  Trumper,  I  Johns.  (N.  Y.) 
274,  3  Am.  Dec.  329;  Heermance  v.  Vernoy,  6 
Johns.  (N.  Y.)  5;  Rew  v.  Barber,  3  Cow.  (N. 
Y.)  272;  McCoy  v.  Artcher,  3  Barb.  (N.  Y.) 
323;  Edick  v.  Crim,  10  Barb.  (N.  Y.)  445;  Car- 
man v.  Trude,  (Supm.  Ct.  Gen.  T.)  25  How. 
Pr.  (N  Y.)  440;  Beckmann  v.  Bormann,  3  E. 
D.  Smith  (N.  Y.)409;  Reed  v.  Gannon,  3  Daly 
(N.  Y.)  414;  Burt  v.  Dewey,  40  N.  Y.  283,  100 
Am.  Dec.  482;  Ross  v.  Terry,  63  N.  Y.  613; 
Meriden  Nat.  Bank  v.  Gallaudet,  120  N.  Y. 
298;  Ledwich  v.  McKim,  53  N.  Y.  307;  Smith 
v.  Ruggles,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp. 
329- 

North  Carolina.  —  Inge  v.  Bond,  3  Hawks 
(10  N.  Car.)  101. 

Pennsylvania.  —  M'Cabe  v.  Morehead,  1  W. 
&  S.  (Pa.)  513;  People's  Bank  -\  Kurtz,  99  Pa. 
St.  347,  44  Am.  Rep.  112;  Boyd  v.  Bopst,  2 
Dall.  (Pa.)  91. 

Tennessee.  —  Gookin  v.  Graham,  5  Humph. 
(Tenn.)  48c);  Trigu  r.  Faris,  5  Humph.  (Tcnn.) 
343;  Charlton  t.  Lav,  5  Humph.  (Tcnn.)4<)(>; 
Topp  v.  White,  12  Hcisk.  (Tenn.)  167;  Word 
v.  Cavin,  1  I  lead  (Tcnn.)  506;  Charlton  r\  Lay, 
5  Humph,  (Tcnn.)  496. 

Vermont,  —  Sherman  -\  Cbamplain  Transp. 
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br.inces  of  whatever  nature,1  unless  the  facts  and  circumstances  attending  the 
s.Ue  arc  sufficient  to  warrant  a  different  conclusion,2  as  where  the  vendor 
intended  to  transfer  merely  such  interest  or  title  as  he  had  in  the  property,3 
or  where  he  expressly  refused  to  give  a  warranty  of  title.4  It  is  a  conse- 
quence of  the  general  doctrine  stated  that  the  warranty  of  title  draws  any 
after-acquired  right  of  the  warrantor.5  The  warranty  is  a  presumption  of  law 
arising  from  the  possession  of  the  vendor.6  This  implication  is  indulged  for 
the  protection  of  the  purchaser  against  what  would  otherwise  be  the  fraud  of 
the  vendor,  practiced  upon  him  when  he  is  himself  not  chargeable  with  negli- 
gence; for  it  is  unreasonable  to  exact  of  the  purchaser  of  the  goods  that  he  is 
in  every  case  to  institute  an  inquiry  into  the  title  of  his  merchant,  upon  pain 
of  losing  both  the  goods  and  their  price.7  The  implication  or  presumption, 
however,  is  a  rebuttable  one,  and  parol  evidence  is  competent  to  show  that 
no  warranty  of  title  was  intended.8 

(2)  Constructive  Possession  Sufficient. — 'Although,  as  will  be  subsequently 


Co.,  31  Vt.  162;  Patee  v.  Pelton,  48  Vl.  182; 
Reynolds  v.  Roberts,  57  Vt.  392. 

Washington.  —  Baker  v.  McAllister,  2 
Wash.  Ter.  48. 

West  Virginia.  — Jarrett  v.  Goodnow,  39  W. 
Va.  602;  Byrnside  v.  Burden,  15  W.  Va.  702. 

Wisconsin.  —  Edgerton  v.  Michels,  66  Wis. 
124;  Lane  v.  Romer,  2  Chand.  (Wis.)  61,  2  Pin. 
(Wis.)  404. 

Sale  of  Goods  for  Fair  Price  Implies  Warranty 
of  Title.  —  In  some  cases  it  is  held  that  the  sale 
of  chattels  for  a  fair  price  in  the  absence  of 
proof  of  an  express  warranty  of  title  creates  an 
implied  warranty  of  title.  Boyd  v.  Whitfield, 
19  Ark  447;  McKinney  v.  Fort,  10  Tex.  220. 

Sale  of  Personal  Property  Incident  to  Sale  of 
Realty.  —  Upon  a  sale  of  personal  property  the 
law  implies  a  warranty  of  title,  and  the  per- 
'  sonal  property. being  machinery  accompanying 
!  land,  a  warranty  of  title  lo  the  machinery  is 
none  the  less  implied  because  the  buyer  said 
that  all  that  he  wanted  was  the  land,  and  that 
he  cared  nothing  for  the  machinery.  Bechet 
v.  Smithers,  50  N.  Y.  Super.  Ct.  381.  Compare 
Johnson  v.  Laybourn,  56  Minn.  332,  in  which 
it  was  held  that  where  the  assignee  of  an  in- 
solvent sells  articles  of  machinery  situated  on 
really  belonging  to  the  insolvent,  he  does  not 
impliedly  warrant  that  these  articles  are  not 
fixt  ures. 

No  Warranty  Against  Unjust  Interference.  — 

There  is  not,  in  the  sale  of  either  real  or  per- 
sonal property,  an  implied  warranty  by  the 
vendor  that  his  vendee  shall  enjoy  forever, 
free  from  all  unjust  or  legal  interference, 
eilher  by  the  sovereign  or  the  citizen  and  the 
public  enemy.  Curtis  v.  Innerarity,  6  How. 
(U.  S.)  146. 

1.  Freedom  from  Incumbrances.  —  Sargent  v. 
Currier,  49  N.  H.  310,  6  Am.  Rep.  524; 
Dresser  v.  Ainsworth,  9  Barb.  (N.  Y.)  619; 
Baker  v.  McAllister,  2  Wash.  Ter.  48. 

2.  Facts  and  Circumstances  Showing  Intention 
Not  to  Warrant.  —  Miller  v.  Van  Tassel,  24 
Cal.  458;  Paulsen  v.  Hall,  39  Kan.  365;  Jones 
v.  Huggeford,  3  Met.  (Mass.)  515;  Croly  v. 
Pollard,  71  Mich.  612;  Gould  v.  Bourgeois,  51 
N.  J.  L.  361;  Mills  v.  Porter,  2  Hun  (N.  Y.) 
524;  Edgerton  v.  Michels,  66  Wis.  124. 

3.  Transfer  of  Vendor's  Interest  Only.  —  Mor- 
ley  v.  Attenborough,  3  Exch.  500;  Croly  v. 
Pollard,  71  Mich.  612;  Gould  v.  Bourgeois,  51 


N.  J.  L.  361;  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162;  Cogar  v.  Burns  Lumber  Co., 
(W.  Va.  1899)  33  S.  E.  Rep.  219. 

Warranty  of  Interest  in  Chattel.  —  If  one 
affirms  that  he  has  an  interest  in  a  chattel,  and 
releases  that  interest  upon  a  sale,  when  in  fact 
he  has  none,  he  is  liable  as  for  a  warranty, 
whether  he  sells  the  chattel  itself  or  his  in- 
terest, right,  or  title  in  it.  Strong  v.  Barnes, 
11  Vt.  221,  34  Am.  Dec.  684. 

4.  Refusal  to  Warrant.  —  Miller  v.  Van  Tas- 
sel, 24  Cal.  458. 

5.  After-acquired  Rights  of  Vendor.  —  Curran 
v.  Burdsall,  2a  Fed.  Rep  835;  Sherman  v. 
Champlain  Transp.  Co.,  31  Vt.  162. 

Warranty  Does  Not  Inure  to  Remote  Purchaser. 
—  The  vendor's  warranty  of  title  does  not 
inure  to  the  benefit  of  a  remote  purchaser 
whose  immediate  vendor  is  bankrupt.  Moser 
v.  Hoch,  3  Pa.  St.  230. 

6.  Warranty  a  Presumption  of  Law.  —  Miller 
v.  Van  Tassel,  24  Cal.  458;  Barton  v.  Faherty, 
3  Greene  (Iowa)  327,  54  Am.  Dec.  503;  Chism 
v.  Woods,  Hard.  (Ky.)  540;  Coolidge  v.  Brig- 
ham,  1  Met.  (Mass.)  547;  Long  v.  Hicking- 
bottom,  28  Miss.  772,  64  Am.  Dec.  118;  Edger- 
ton v.  Michels,  66  Wis.  124. 

Possession  Prima  Facie  Evidence  of  Title.  — 
"  The  possession  of  personal  property  is  prima 
facie  evidence  of  title,  and  in  many  cases  it 
would  be  difficult,  if  not  impossible,  before  the 
sale,  to  discover  the  defect  of  title."  Coolidge 
v.  Brigham,  1  Met.  (Mass.)  551. 

7.  Reasons  on  Which  Presumption  Founded.  — 
Gross  v.  Kierski,  41  Cal.  114. 

8.  Presumption  Rebuttable.  —  Miller  v.  Van 
Tassel,  24  Cal.  458;  Paulsen  v.  Hall,  39  Kan. 
365. 

Facts  and  Circumstances  Held  to  Show  that  No 
Warranty  Was  Intended.  —  Where  a  mortgage 
of  goods  was  made  to  secure  paymeni  of 
money  loaned  and  for  which  no  other  security 
was  given,  and  the  mortgagee,  by  a  writing 
on  the  mortgage,  assigned  all  his  interest  in 
the  instrument  and  everything  therein  con- 
tained, and  authorized  the  assignee  to  take  all 
legal  measures  for  the  recovery  to  his  own  use 
and  enjoyment  of  all  the  assigned  premises,  it 
was  held  that  there  was  no  implied  warranty 
by  the  mortgagee  of  his  title  of  the  mortgaged 
goods.  Jones  v.  Huggeford,  3  Met.  (Mass.) 
515- 
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shown,  the  rule  supported  by  the  weight  of  authority  is  that  in  order  to  raise 
an  implication  of  warranty  of  title  in  the  sale  of  chattels,  the  chattels  sold 
must  be  in  possession  of  the  vendor,  it  is  held  that  constructive  possession 
will  be  sufficient  to  bring  the  case  within  this  rule,1  and  in  the  absence  of 
evidence  to  the  contrary  the  presumption  that  the  vendor  was  in  possession 
always  obtains.2 

(3)  Effect  on  Warranty  of  Reducing  Contract  to  Writing.  —  While  it  has 
been  held  that  if  the  contract  of  sale  is  reduced  to  writing  and  contains  no 
warranty  of  title  none  can  be  implied  or  proved,3  the  great  weight  of  author- 
ity holds  that  the  principle  of  implied  warranty  operates  with  as  much  force 
when  the  sale  and  transfer  of  the  property  are  evidenced  by  writing  or  deed  as 
if  the  evidence  of  the  sale  were  merely  verbal.4  It  is  not  considered  that  this 
rule  contravenes  the  general  rule  of  evidence  that  parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary  the  terms  of  a  written  instrument, 
because  the  warranty  of  the  seller's  title  is  as  strongly  implied  from  the  fact 
of  the  sale  proved  by  deed  as  otherwise.  It  does  not  vary  the  writing,  and 
arises  by  operation  of  law  from  the  act  or  fact  of  sale  itself.5 

b.  As  to  Chattels  Not  in  Vendor's  Possession  —  (1)  Rule  in  United 
States. — As  regards  sales  of  goods  not  in  possession,  the  holdings  6  and 
dicta  7  are  numerous  to  the  effect  that  there  is  no  implied  warranty  in  sales  of 
chattels  not  in  the  possession  of  the  seller.  Judge  Story  has  said  that  "  this 
distinction  has  now  become  so  deeply  rooted  in  the  decisions  of  courts,  in  the 
dicta  of  judges,  and  in  the  conclusions  of  learned  authors  and  commentators, 
that  even  if  it  were  shown  to  be  misconceived  in  its  origin  it  could  not  at  this 
day  be  easily  eradicated."  H  In  opposition  to  the  rule  stated  there  seem  to  be 


1.  Constructive  Possession  of  Goods  Sold.  — 
Shattuck  v.  Green,  104  Mass.  42;  Reynolds  v. 
Roberts.  57  Vt.  392.  See  also  Phelps  v.  Quinn, 
1  Bush  (Ky.)  375. 

Illustrations.  —  Thus  where  mortgaged  prop- 
erty on  premises  occupied  by  both  the  mort- 
gagor and  the  mortgagee  was  sold  by  the 
latter,  this  possession  was  held  sufficient  to 
raise  an  implied  warranty  of  title.  Reynolds 
v.  Roberts,  57  Vt.  392. 

And  where  a  tenanl  in  common  of  personal 
property  which  is  in  possession  of  a  third  per- 
son as  bailee  of  all  the  owners  sells  his  un- 
divided share,  the  possession  of  the  bailee  is 
his  constructive  possession,  so  as  to  attach  to 
the  sale  an  implied  warranty  of  title.  Shat- 
tuck v.  Green,  104  Mass.  42. 

2.  Presumption  that  Vendor  Was  in  Possession 
—  Long  v.  Hickingbottom,  28  Miss.  772,  64 
Am.  Dec.  118. 

Any  Affirmation  of  Title  by  a  vendor  out  of 
possession  will  be  construed  to  be  a  warranty. 
Huntingdon  v.  Hall,  36  Me.  501,  58  Am.  Dec. 
765;  Byrnside  v.  Burdett,  15  W.  Va.  702. 

3.  Written  Contract  —  Effect  on  Warranty.  — 
Sparks  v.  Mcssick,  65  N.  Car.  440. 

4.  Cozzins  v.  Whitaker,  3  Stew.  &  P.  (Ala.) 
322;  Miller  v.  Van  Tassel,  24  Cal.  458;  Ben- 
nett v.  Bartlctl,  6  Cush.  (Mass.)  225;  Trigg  v. 
Faris,  5  Humph.  (Tcnn.)  343;  Word  v.  Cavin, 
1  Head  (Tenn.)  506. 

The  fact  that  the  seller  of  goods  in  posses- 
sion assigns  and  delivers  to  the  buyer  the  bill 
of  sale  under  which  he  himself  acquired  the 
chattel  does  not  prevent  his  liability  upon  an 
implied  warranty  of  title,  whether  such  bill 
of  sale  was  delivered  as  a  muniment  of  title  or 
a  symbolical  delivery  of  the  chattel,  or  as  a 
mere  incident  of  the  transaction.  Shattuck  v. 
Giccn,  104  Mass.  42. 


5.  Rules  of  Evidence  Not  Infringed  by  Implica- 
tion of  Warranty.  —  Trigg  v.  Faris,  5  Humph. 
(Tenn.)  343. 

If  the  contract  of  sale  is  in  writing  and  un- 
der seal,  and  does  not  contain  any  express 
covenant  as  to  the  title,  the  law,  in  order  to 
give  a  proper  force  and  effect  to  the  contract, 
and  to  discourage  dishonesty  and  bad  faith, 
will  create  and  supply  covenants  of  warranty 
of  title  as  a  necessary  result  and  consequence 
of  the  contract.  Word  v.  Cavin,  1  Head 
(Tenn.)  506. 

Presumption  of  Warranty  Rebuttable  as  in  Case 
of  Verbal  Contract.  —  Where  the  vendor  of  chat- 
tels in  his  possession  gives  a  written  bill  of 
sale  to  the  vendee,  containing  no  covenant  or 
warranty,  there  is  an  implied  warranty  the 
same  as  though  the  sale  were  by  parol.  Miller 
v.  Van  Tassel,  24  Cal.  458. 

6.  Sales  of  Property  Not  in  Possession  —  Rule  in 
United  States.  —  Lackey  1.  Stouder,  2  Ind.  376; 
Norton  v.  Hooten,  17  Ind.  365;  Huntingdon 
v.  Hall,  36  Me.  501,  58  Am.  Dec.  765;  Budd  v. 
Power,  8  Mont.  380;  Scranton  v.  Clark,  39  N. 
Y.  220,  100  Am.  Dec.  430;  Fdick  v.  Crim,  10 
Barb.  (N.  YO445;  Mills  v.  Porter,  5  Thomp.  & 
C.  (N.  Y.)  63;  Hopkins  v.  Grinncll,  28  Barb. 
(N.  Y.)  533;  McCoy  v.  Artcher,  3  Barb.  (N.  Y.) 
323;  Galbraith  v.  Whytc,  1  Hayw.  (2  N.  Car.) 
464;  Scott  v.  Hix,  2  Snccd  (Tcnn.)  192,  62  Am. 
Dec.  458. 

7.  Long  v.  Hickingbottom,  28  Miss.  772,  64 
Am.  Dec.  118;  Storm  v.  Smith,  43  Miss.  497; 
Andres  v.  Lee,  I  Dev.  &  B.  Eq.  (21  N.  Car. 
318;  Word  v.  Cavin,  I  Head  (Tenn.)  506; 
Byrnside  v.  Burdett,  15  W.  Va.  702. 

8.  Statement  of  Judge  Story.  —  Story  on  Sales 
(4th  cck).  $5  367,  note.  See  also  2  Kent's  Com. 
478;  3  Wait's  Actions  and  Defenses  529. 

Possession    Subsequently    Acquired.      If  the 
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only  one  actual  holding  1  and  one  dictum.2  but  a  few  commentators  and  text 
writers  disapprove  the  rule.3  There  are  also  a  few  decisions  in  which  it  is 
either  held  or  said  without  qualification  that  there  is  an  implied  warranty  of 
title  on  the  sale  of  goods.  In  some  of  these  cases  it  appears  that  the  goods 
sold  were  in  possession  of  the  seller;  in  others  the  report  does  not  show 
whether  they  were  or  were  not  in  the  seller's  possession.4  Therefore  it  can- 
not be  asserted  with  any  degree  of  confidence  that  the  proposition  that  a  war- 
ranty will  be  implied  on  the  sale  of  goods  not  in  possession  is  sustained  by 
these  decisions.5 

(2)  Rule  in  England  and  Canada.  —  In  England  the  rule  does  not  limit  the 
warranty  to  cases  where  the  property  is  in  possession  of  the  seller.  It  has 
been  thus  stated  by  an  eminent  text  writer:  "  A  sale  of  personal  chattels 
implies  an  affirmation  by  the  vendor  that  the  chattel  is  his,  and  therefore  he 
warrants  the  title,  unless  it  be  shown  by  the  facts  and  circumstances  of  the 
sale  that  the  vendor  did  not  intend  to  assert  ownership,  but  only  to  transfer 
such  interest  as  he  might  have  in  the  chattel  sold."6  The  distinction  drawn 
between  cases  where  the  vendor  is  in  possession  and  those  where  he  is  not  has 
been  expressly  repudiated  as  unsound  in  principle.7  In  Canada  there  seems 
to  be  no  adjudication  squarely  deciding  the  question,  but  it  is  said  in  one 
decision  that  in  all  cases  of  the  sale  of  chattels,  the  vendor,  by  selling  them  as 
his  own,  impliedly  warrants  the  title  unless  the  facts  show  that  he  intended 
only  to  transfer  his  interest.8 

V.  Implied  Warranty  of  Quality  —  1.  In  General.  —  The  maxim  of  the 
common  law,  caveat  emptor,  is  the  general  rule  applicable  to  sales  so  far  as 
quality  is  concerned,9  and,  subject  to  some  exceptions  which  will  be  noticed 
in  subsequent  subdivisions  of  this  section,10  there  is  not,  in  the  absence  of 
fraud,  any  warranty  of  the  quality  of  the  goods  sold;  the  buyer  is  deemed  to 
purchase  at  his  own  risk,  unless  an  express  warranty  is  given.11 


chattels  sold  should  subsequently  come  into 
the  possession  of  the  seller  by  purchase  and 
be  transferred  to  a  bona  fide  purchaser,  the 
title  would  be  complete  in  such  purchaser 
and  would  not  inure  to  the  benefitof  the  party 
first  contracting  to  purchase.  Scranton  v. 
Clark,  39  N.  Y.  220,  100  Am.  Dec.  430. 

Assignment  of  Property  Subject  to  Execution.  — 
An  assignment  of  a  right  of  personal  property 
within  and  under  an  execution  carries  with  it 
no  warranty  of  title,  and  when  a  sheriff  refuses 
to  deliver  property  levied  upon  to  such  an 
assignee,  on  account  of  other  liens  thereon, 
no  action  oil  the  warranty  can  be  maintained 
against  the  assignor.  Hopkins  v.  Grinnell,  28 
Barb.  (N.  Y.)  533. 

1.  Contrary  Doctrine  —  Decision.  —  Smith  v. 
Fairbanks,  27  N.  H.  521. 

2.  Dictum.  —  Gould  v.  Bourgeois,  51  N.  J.  L. 
361. 

3.  Statements  of  Text  Writers.  —  2  Schouler  on 
Personal  Property  (2d  ed.),  §  378;  A.  C.  Free- 
man's note  to  Scott  v.  Hix,  2  Sneed  (Tenn.) 
192,  in  62  Am.  Dsc.  464.  465. 

4.  Cases  Not  Limiting  Warranty  to  Sales  of 
Goods  in  Possession.  —  Lines  v.  Smith,  4  Fla.  47; 
Mockbee  7/.  Gardner,  2  Har.  &  G.  (Md.)  176; 
Hodges  v.  Wilkinson,  111  N.  Car.  56;  Farmer 
v.  Francis,  12  Ired.  L.  (34  N.  Car.)  282;  Eagan 
v.  Call,  34  Pa.  St.  236,  75  Am.  Dec.  653;  Whit- 
aker  v.  Eastwick,  75  Pa.  St.  229;  Matthews  v. 
Hanson,  3  Piltsb.  (Pa.)  86;  Colcock  ».  Goode, 
3  McCord  L.  (S.  Car.)  513;  Moore  v.  Lanham, 
3  Hill  L.  (S.  Car.)  299. 

5.  In  line  with  the  writer's  conclusions  is  a 


statement  of  the  Maine  Supreme  Court  to  the 
effect  that  the  cases  where  it  is  asserted  in 
general  terms  that  in  sales  of  personal  chattels 
the  law  will  imply  a  warranty  will  be  found 
to  be  those  in  which  the  vendor  was  in  posses- 
sion, or  where  the  question  was  not  necessarily 
involved  in  their  determination.  Huntingdon 
v.  Hall,  36  Me.  504,  58  Am.  Dec.  765. 

6.  English  Rule.  —  Benjamin  on  Sales  (6lh 
Am.  ed.),  §  639. 

7.  Pasley  v.  Freeman,  3  T.  R.  51;  Eichholz 
v.  Bannister,  17  C.  B.  N.  S.  708,  112  E.  C.  L. 
708. 

Reason  for  Repudiating  Distinction. —  In  Pas- 
ley  v.  Freeman,  3  T.  R.  58,  Buller,  J.,  said: 
"  I  cannot  feel  a  distinction  between  the  ven- 
dor's being  in  or  out  of  possession.  The  thing 
is  bought  of  him  and  in  consequence  of  his 
assertion;  and  if  there  be  any  difference,  it 
seems  to  me  that  the  case  is  strongest  against 
the  vendor  when  he  is  out  of  possession,  be- 
cause then  the  vendee  has  nothing  but  the 
warranty  to  rely  on." 

8.  Rule  in  Canada.  —  Brown  v.  Cockburn,  37 
U.  C.  Q.  B.  592- 

9.  Caveat  Emptor  the  Common-law  Doctrine.  — 
Benjamin  on  Sales  (6th  Am.  ed.),  §  644. 

10.  Exceptions  to  Rule. — See  subdivisions  3  to 
7  of  this  section. 

11.  Buyer  Purchases  at  His  Own  Risk  —  Eng- 
land. —  Bridge  v.  Wain,  I  Stark.  504,  2  E.  C. 
L.  192. 

Alabama.  —  Gachet  v.  Warren,  72  Ala.  288; 
West  v.  Cunningham,  9  Port.  (Ala.)  104,  33 
Am.  Dec.  300. 
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2.  Implied  Warranty  of  Sound  Quality  from  Sound  Price.  —  The  civil- law  rule 
was  that  the  sale  of  goods  for  a  sound  or  full  price  raised  a  warranty  that  the 
goods  were  sound.1  The  maxim  of  the  civil  law  was  caveat  venditor.  And  a 
number  of  decisions,  mostly  in  one  state,  have  adopted  this  rule  or  supposed 
rule  to  its  fullest  extent.2  Further  decisions  in  this  state,  however,  seem  to 
place  certain  limitations  upon  the  rule.  Thui,  it  has  been  said  in  one  case 
(though  it  was  not  necessary  to  a  decision  thereof)  that  the  rule  that  a  sound 
price  implies  a  sound  article  rnust  be  limited  to  cases  of  secret  defects  which 
the  buyer  could  not  discover  on  inspection  by  the  use  of  ordinary  skill  and 
diligence.3  So  another  decision  holds  that  where  the  buyer,  by  ordinary 
care,  might  have  discovered  the  defects,  the  maxim  caveat  emptor  must  be 
rigidly  applied.4  In  all  other  jurisdictions  except  Louisiana  the  common-law 
maxim  caveat  emptor  prevails,  and  there  is  no  implied  warranty  of  quality 
arising  from  the  payment  of  a  sound  price.5  The  mere  fact  that  a  sound 
price  was  paid  for  a  defective  or  unsound  article  is  not  sufficient  to  show 


Arkansas.  — James  v.  Bocage,  45  Ark.  284; 
Curtis,  etc.,  Mfg.  Co.  v.  Williams,  48  Ark.  325. 

California.  —  Moore  v.  McKinlay,  5  Cal.  471. 

Connecticut.  —  Drew  v.  Roe,  41  Conn.  50. 

Indiana.  —  Davis  v.  Murphy,  14  Ind.  158. 

Iowa.  —  Richardson  v.  Bouck,  42  Iowa  185. 

Kentucky.  —  Marshall  v.  Peck,  I  Dana  (Ky.) 
612. 

Maine.  —  Kingsbury  v.  Taylor,  29  Me.  508, 
50  Am.  Dec.  607. 

Maryland.  —  Rasin  v.  Conley,  58  Md.  59. 

Mississippi.  —  Otis  v.  Alderson,  10  Snied.  & 
M.  (Miss.)476;  Simmons  v.  Cuireer,  12  Smcd. 
&  M.  (Miss.)  584. 

Missouri.  —  Anthony  v.  Potts,  63  Mo.  App. 
517- 

New  Jersey.  —  Renton  v.  Maryatt,  21  N.  J. 
Eq.  123. 

New  York.  —  Wright  v.  Hart,  18  Wend.  (N. 
Y.)  455- 

North  Carolina.  —  Farmer  v.  Francis,  12 
Ired.  L.  (34  N.  Car.)  282;  Dickson  v.  Jordan, 

11  Ired.  L.  (33  N.  Car.)  166,  53  Am.  Dec.  403, 

12  Ired.  L.  (34  N.  Car.)  79;  Lanier  v.  Auld,  I 
Murph.  (5  N.  Car.)  138,  3  Am.  Dec.  680. 

Oklahoma.  —  Brown  v.  Baird,  5  Okla.  133. 

Pennsvlvania.  —  Eagan  v.  Call,  34  Pa.  St. 
236,  75  Am.  Dec.  653;  Whilaker  v.  Eastwick, 
75  Pa.  St.  229;  Edwards  v.  Hathaway,  1  Phila. 
(Pa.)  547,  12  Leg.  Int.  (Pa.)  58;  Warren  v. 
Philadelphia  Coal  Co.,  83  Pa.  St.  437. 

South  Dakota.  —  McCormick  Harvesting 
Mach.  Co.  v.  Watson,  5  S.  Dak.  9. 

Tennessee.  — Crabtree  v.  Cheatham,  2  Ycrg. 
(Tenn.)  13S;  Westmoreland  v.  Dixon, 4  Hayw. 
(Tenn.)  223,  9  Am.  Dec.  763. 

1.  Civil-law  Rule.  —  Sec  South  Carolina  deci- 
sions cited  in  the  next  two  notes.  Compare y 
however,  Hot  v.  Sandborn,  21  N.  Y.  552.  78 
Am.  Dec.  163,  in  which  case  the  court,  speak- 
ing obiter,  seems  to  doubt  whether  this  version 
of  the  civil-law  doctrine  is  strictly  correct. 

2.  States  Adopting  Civil-law  Kulo.  —  Barnard 
v.  Yates,  1  Nolt  &  M.  (S.  Car.)  142;  Crawford 
7i.  Wilson,  2  Mill  (S.  Car.)  353;  Missroom  v. 
Waldo,  2  Notl  &  M.  (S.  tar.)  76;  Lester 
v.  Graham.  1  Mill  (S.  Car.)  182;  Thompson  v. 
Lindsey.  Mill  (S.  Car.)  23O;  Mitchell  v.  Du 
bose,  1  Mill  (S.  Car.)  360;  Tim  rod  v.  School- 
bred,  1  Bay  (S.  Car.)  324,  1  Am.  Dec.  620; 
Vaiitfhan  v.  Campbell,  2  Brcv.  (S.  Car.)  53; 
Champncy  v.  Johnson,  2  Brcv.  (S.  Car.)  268; 


Bailey  v.  Nickols,  2  Root  (Conn.)  407,  1  Am. 
Dec.  83,  overruled  by  later  Connecticut  deci- 
sions. 

3.  Limitations  of  Rule.  —  Rose  v.  Beatie,  2  Nott 
&  M.  (S.  Car.)  538.  In  this  case  it  appeared 
that  cotton  sold  had  been  damaged  by  water 
and  then  enveloped  with  good  cotton  in  such 
manner  as  to  elude  detection.  It  appeared, 
however,  that  the  defendant  was  the  grower 
of  the  article,  and  from  these  facts  the  court 
held  that  the  defendant  was  liable  for  damages 
because  of  the  defective  condition  of  the  cot- 
ton. It  is  apparent  from  these  facts  that  the 
question  of  soundness  of  price  had  little,  if 
anything,  to  do  with  the  decision,  because  the 
seller  was  guilty  of  a  gross  and  palpable  fraud. 

4.  Whitefield  v.  M'Leod,  2  Bay  (S.  Car.)  380, 

1  Am.  Dec.  650.  To  the  same  effect  see  Van- 
derhorst  v.  MacTaggart,  1  Brev.  (S.  Car.)  269, 

2  Am.  Dec.  667,  in  which  case  it  was  held  that 
where  a  commodity  .is  sold  which  is  capable 
of  easy  examination  and  which  might  be  fully 
examined  at  the  time  of  sale  and  its  quality 
conclusively  settled,  there  is  no  implied  war- 
ranty of  soundness,  although  a  sound  price  is 
paid. 

5.  Common-law  Rule  —  England.  —  Parkinson 
v.  Lee,  2  East  314. 

Alabama.  —  Coz/ins  v.  Whitaker.  3  Stew.  & 
P.  (Ala.)  322;  Ricks  v.  Dillahunty,  8  Port. 
(Ala.)  133;  West  v.  Cunningham.  9  Port.  (Ala.) 
104,  33  Am.  Dec.  300. 

Arkansas.  —  Turner  ?•.  Muggins,  14  Ark.  21. 

Connecticut.  —  Dean  t.  Mason,  4  Conn.  432, 

10  Am.  Dec.  162. 

Indiana.  —  Court  v.  Snyder,  2  Ind.  App.  440, 
50  Am.  St.  Rep.  247. 

Kentucky.  —  Scott  v.  Rcnick,  1  B.  Mon.  (Ky.) 
f>3,  35  Am.  Dec.  177. 

Maryland.  —  W.irren  Glass  Works  Co.  v. 
Keystone  Coal  Co.,  65  Md.  547;  Johnston  v. 
Cope,  3  Har.  &  J.  (Md.)  89,  5  Am.  Dec.  423. 

Massachusetts. — Swett  v.  Shumway,  102 
Mass.  365,  3  Am.  Rep.  471;  Mixer  7'.  Coburn, 

11  Mel.  (Mass.)  559,  45  Am.  Dec.  230. 
Mississippi. — Joslin  r.  Caughlin,  26  Miss. 

134;  Simmons  r\  Cuireer,  12  Smcd.  &  M. 
(Miss.)  584. 

New  /ersey.  —  Beningcr  i\  Corwin,  24  N.  J. 
L.  257. 

Yrw  York.  —  Hart  v.  Wright,  17  Wend.  (N. 
\.)  267;  Scixas  v.  Woods,  2  Cni  (N.  Y.)  48,  a 
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fraud  ;  there  must  be  other  and  stronger  evidence,1  and  the  burden  of  proving 
fraud  in  such  a  case  is  on  the  vendee.2 

3.  Sales  on  Inspection  —  a.  In  General.  —  Subject  to  a  few  exceptions, 
which  will  be  noticed  hereafter,3 'there  is  ordinarily,  in  the  absence  of  fraud, 
no  implied  warranty  of  quality  of  a  chattel  sold  where  the  purchaser  inspects 
the  chattel  at  the  time  of  the  sale  and  has  equal  means  of  knowledge  with  the 
seller. 1  If  the  buyer  has  a  suitable  opportunity  to  inspect,  the  rule  applies  in 
all  strictness  whether  he  actually  inspects  the  goods  or  neglects  his  opportu- 
nity to  do  so.5    The  buyer  cannot  relieve  himself  and  charge  the  seller  on  the 


Am.  Dec.  215:  Holden  v.  Dakin,  4  Johns.  (N. 
Y.)  421:  Moses  v.  Mead,  I  Den.  (N.  Y.)  378,  43 
Am.  Dec.  676;  Defreeze  v.  Trumper,  1  Johns. 
(N.  Y.)  274,  3  Am.  Dec.  329;  Wright  v.  Hart, 
18  Wend.(N.  Y.)  449. 

North  Carolina.  —  Toris  v.  Long,  Tayl.  (1  N. 
Car.)  17. 

Pennsylvania.  —  Weimer  v.  Clement,  37  Pa. 
St.  147,  78  Am.  Dec.  411;  Kirk  v.  Nice,  2  Watts 
(Pa.)  367;  Wetherill  v.  Neilson,  20  Pa.  St.  448, 
59  Am.  Dec.  741;  Dixon  v.  McClutchey,  Add. 
(Pa.)  322. 

Rhode  Island.  —  King  v.  Quidnick  Co.,  14  R. 
I.  131. 

Vermont.  —  PennJman  v.  Pierson,  1  D.  Chip. 
(Vt.)  394- 

Virginia.  —  Wilson  v.  Shackleford,  4  Rand. 

(Va-)5- 

"  The  vexatious  and  expensive  litigations 
which  might  often  arise  on  the  doctrine  of  a 
warranty  implied  from  the  soundness  of  the 
price  are  prevented  by  the  adoption  of  a  cer- 
tain rule  which  can  never  operate  unjustly,  as 
by  the  buyer  an  express  warranty  may  always 
be  demanded."  Dean  v.  Mason,  4  Conn.  432, 
10  Am.  Dec.  162. 

Administrator's  Sale.  —  In  the  sale  of  property 
at  an  administrator's  sale,  the  doctrine  of 
caveat  emptor  is  applied  with  great  strictness, 
and  in  no  case  will  a  warranty  of  soundness 
be  implied  from  the  price  at  which  the  prop- 
erty was  sold.  Joslin  v.  Caughlin,  26  Miss. 
134. 

1.  Payment  of  Sound  Price  for  Defective  Goods 
Not  Conclusive  of  Fraud.  —  Johnston  v.  Cope,  3 
Har.  &  J.  (Md.)  89,  5  Am.  Dec.  423;  Fleming 
v.  Slocum,  18  Johns.  (N.  Y.)  403,  9  Am.  Dec. 
224. 

2.  Burden  of  Proof.  —  Beninger  v.  Corwin,  24 
N.  J.  L.  257. 

3.  See  subsequent  subdivisions  of  this  sec- 
tion. 

4.  No  Implied  Warranty  in  Absence  of  Fraud  — 

England.  —  Fitzgerald  v.  Iveson,  1  F.  &  F. 
410;  Osborne  v.  Hart,  23  L.  T.  N.  S.  851; 
Parkinson  v.  Lee,  2  East  314. 

Canada.  —  Fraser  v.  Salter,  1  Nova  Scotia 
Dec.  424. 

United  States. —  Lindley  v.  Hunt,  22  Fed. 
Rep.  52;  Carleton  v.  Jenks,  80  Fed.  Rep.  937; 
Dooley  v.  Gallagher,  3  Hughes  (U.  S.)  214. 

Alabama.  —  Burnett  v.  Stanton,  2  Ala.  195; 
Perry  v.  Johnston,  59  Ala.  648;  Livingston  v. 
Arrington,  28  Ala.  424. 

California.  —  Moore  v.  McKinlay,  5  Cal.  471. 

Illinois.  —  Kohl  v.  Lindley,  39  111.  195,  89 
Am.  Dec.  294;  Rayner  v.  Rees,  58  111.  App. 
292;  Becker  v.  Brawner,  18  III.  App.  39;  Luet- 
gert  v.  Volker,  54  111.  App.  287. 

Indiana.  —  Humphreys  v.  Comline,  8  Blackf. 
(Ind.)  516;    Hege  v.  Newsom,  96  Ind.  426; 


Bowman  v.  Clemmer,  50  Ind.  10;  Postel  v. 
Oard,  1  Ind.  App.  252. 

Iowa.  —  Street  v.  Rider,  14  Iowa  506. 

Louisiana.  —  McGuire  v.  Kearny,  17  La. 
Ann.  295. 

Maryland.  —  Taymon  v.  Mitchell,  1  Md.  Ch. 
496. 

Massachusetts.  —  Hight  v.  Bacon,  126  Mass. 
10,  30  Am.  Rep.  639. 

Nebraska.  —  Watson  v.  Roode,  30  Neb.  264; 
Halliday  v.  Briggs,  15  Neb.  219. 

New  Hampshire.  —  Deming  v.  Foster,  42  N. 
H.  165. 

New  York.  —  Moses  v.  Mead,  1  Den.  (N.  Y.) 
378,  43  Am.  Dec.  676;  Salisbury  v.  Stainer,  19 
Wend.  (N.  Y.)  159,  32  Am.  Dec.  437;  Rinsch- 
ler  v.  Jeliffe,  9  Daly  (N.  Y.)  469;  Bartlett  v. 
Hoppock,  34  N.  Y.  118,  88  Am.  Dec.  428;  Hy- 
land  v.  Sherman,  2  E.  D.  Smith  (N.  Y.)  234; 
Seixas  v.  Woods,  2  Cai.  (N.  Y.)  48,  2  Am. 
Dec.  215. 

Pennsylvania.  —  Jennings  v.  Gratz,  3  Rawle 
(Pa.)  168,  23  Am.  Dec.  ill;  Lord  v.  Grow,  39 
Pa.  St.  88,  80  Am.  Dec.  504;  Carson  v.  Baillie, 
19  Pa.  St.  375,  57  Am.  Dec.  659;  Houston  v. 
Cook,  153  Pa.  St.  43. 

Tennessee.  —  Goad  v.  Johnson,  6  Heisk. 
(Tenn.)  340. 

Texas.  —  Needham  v.  Dial,  4  Tex.  Civ. 
App.  141. 

Wisconsin.  —  Getty  v.  Rountree,  2  Chand. 
(Wis.)  28,  2  Pin.  (Wis.)  379,  54  Am.  Dec.  138; 
Barnes  v.  Burns,  81  Wis.  232. 

Illustrations. —  There  is  no  implied  warranty 
as  to  the  quality  of  ricks  of  hay  which  the  pur- 
chaser examined  as  much  as  he  desired  before 
completing  the  contract.  Becker  v.  Brawner, 
18  111.  App.  39. 

In  sales  of  standing  trees  examined  by  the 
buyer,  there  is  no  implied  warranty  of  the 
quality  of  logs  which  the  trees  will  make. 
Hege  v.  Newsom,  96  Ind.  426. 

A  representation  that  lumber  is  sound 
amounts  to  nothing  if  the  seller  in  getting  the 
lumber  out  of  the  woods  found  it  reasonably 
sound  to  appearance,  and  did  not  know  and 
had  no  means  of  knowing  that  it  was  un- 
sound.   Houston  v.  Cook,  153  Pa.  St.  43. 

5.  Inspection  Unnecessary  if  Opportunity  to  In- 
spect Given  —  England.  —  Horsfall  v.  Thomas, 
1  H.  &  C.  90;  Kirkpatrick  v.  Gowan,  Ir.  R.  9 
C.  L.  521. 

United  States.  —  Kellogg  Bridge  Co.  v. 
Hamilton,  no  U.  S.  108;  Barnard  v.  Kellogg, 
10  Wall.  (U.  S.)  383. 

Illinois.  —  Rockford  Wholesale  Grocery  Co. 
v.  Stevenson.  65  111.  App.  609;  Becker  v. 
Brawner,  18  111.  App.  39. 

Indiana.  —  Pattison  v.  Jenkins,  33  Ind.  S7. 

Iowa.  —  Dean  v.  Morey,  33  Iowa  120;  Ber- 
thold  v.  Seevers  Mfg.  Co.,  89  Iowa  506. 
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ground  that  the  examination  will  occupy  time  and  is  attended  with  labor  and 
inconvenience.1  If  the  buyer  has  an  opportunity  to  inspect  and  fails  to  do 
so,  the  seller  is  not  guilty  of  fraud  in  not  pointing  out  defects.2  In  respect 
to  goods  sold  on  inspection  or  with  the  opportunity  therefor,  the  rule  seems 
to  be  that  the  seller  may  let  the  buyer  cheat  himself  ad  libitum,  but  must  not 
actively  assist  him  in  doing  so.3  If  there  is  an  express  warranty  of  quality, 
such  warranty  is  of  course  not  affected  by  the  fact  that  the  purchaser 
inspected  or  had  an  opportunity  to  inspect  the  chattel.4  The  vendor  may 
warrant  against  a  defect  which  is  patent  and  obvious,  as  well  as  any  other,5 
provided  the  statement  made  is  not  glaringly  inconsistent  with  the  visible 
condition  of  the  thing  sold.6 

b.  Patent  Defects. — There  is  no  implied  warranty  against  defects 
which  are  plainly  visible  and  equally  within  the  knowledge  of  the  purchaser 
and  the  seller.7    The  reason  why  a  general  .warranty  does  not  cover  obvious 


Louisiana.  —  Bevans  Farrell,  18  La.  Ann. 
232. 

Maryland.  —  Horner  v.  Parkhurst,  71  Md. 
110;  Rice  v.  Forsyth,  41  Md.  389. 

Missouri.  —  Muhr  v.  Eagle,  7  Mo.  App.  590. 

New  York.  —  Salisbury  v.  Stainer,  19  Wend. 
(N.  Y.)  159,  32  Am.  Dec.  437. 

Wisconsin.  —  T.  B.  Scott  Lumber  Co.  v. 
Hafner-Lothman  Mfg.  Co.,  91  Wis.  667. 

If  the  Article  Is  Susceptible  of  Convenient  Ex- 
amination, the  purchaser  is  bound  to  make  that 
examination  and  abide  by  it.  Bevans  z*. 
Farrell,  18  La.  Ann.  232. 

And  if  He  Is  Satisfied  Without  a  Warranty,  and 
can  inspect  and  declines  to  do  so,  he  assumes 
all  risk  as  to  the  quality  of  the  article.  Bar- 
nard v.  Kellogg,  10  Wall.  (U.  S.)  383. 

Illustrations.  —  The  rule  caveat  emptor  applies 
to  the  salj  of  a  "  cribber,"  where  the  exami- 
nation of  the  horse's  mouth  by  the  purchaser 
would  have  disclosed  the  defect.  Dean  v. 
Morey,  33  Iowa  120. 

Where  a  quantity  of  cheeses  were  bought  to 
be  selected  from  a  quantity  on  hand,  and  the 
buyer  had  an  opportunity  to  inspect  but  did 
not  do  so,  the  rule  of  caveat  emptor  applies,  if 
there  was  no  special  warranty.  Rockford 
Wholesale  Grocery  Co.  v.  Stevenson,  65  111. 
App.  609. 

Where  the  defendant  had  an  opportunity  be- 
fore purchasing  lumber  to  inspect  it,  there  is 
no  implied  warranty  that  it  was  merchantable 
for  the  purpose  intended.  T.  B.  Scott  Lum- 
ber Co.  v.  Hafner-Lothman  Mfg.  Co.,  91  Wis. 
667. 

In  the  sale  of  baled  hemp,  open  to  inspec 
tion,  or  which  can  readily  be  examined,  there 
is  no  implied  warranty  that  the  interior  of  the 
bales  conforms  to  the  exterior.  Salisbury  v. 
Stainer,  19  Wend.  (N.  Y.)  159,  32  Am.  Dec. 
437- 

Inspection  of  Similar  Goods.  —  There  is  no  im- 
plied warranty  in  the  sale  of  a  machine  where 
the  buyer  has  an  opportunity  to  inspect  a 
similar  machine  known  to  him  to  be  in  opera- 
tion in  the  same  city.  Curran  v.  Hauser,  4 
Ohio  Dec.  449.  This  case  seems  to  stretch  the 
rule  to  an  unwarranted  extent. 

1.  Inconvenience  No  Excuse  for  Failure  to  In- 
■pect.  —  Barnard  v.  Kellogg,  ro  Wall.  (U.  S.) 
383. 

Opportunity  to  Inspect  on  Sales  by  Description. 

—  Where  the  quality  of  goods  to  be  furnished 
under  a  contract  of  sale  is  specified  in  the  con- 


tract, the  purchaser  who  accepts  such  goods 
without  warranty,  and  with  opportunity  to  de- 
termine whether  they  correspond  to  the  re- 
quirements of  the  contract,  cannot  recover  on 
an  implied  warranty  because  the  goods  fail  to 
correspond  with  the  requirements  of  the  con- 
tract. Berthold  v.  Seevers  Mfg.  Co.,  89  Iowa 
506. 

2.  Seller  Need  Not  Point  Out  Defects.  —  Hors- 
fall  v.  Thomas,  I  H.  &  C.  90;  Cogel  v.  Knise- 
ley,  89  111.  598. 

3.  Seller  May  Permit  Buyer  to  Cheat  Himself.  — 
Armstrong  v.  Bufford,  51  Ala.  410;  Biggs  v. 
Perkins,  75  N.  Car.  397. 

Must  Not  Obstruct  Purchaser's  Examination.  — 
Though  a  vendor  of  chattels  may  be  excused 
from  the  obligation  of  pointing  out  defects  or 
blemishes  in  the  property  he  proposes  to  sell, 
he  is  not  thereby  at  liberty  to  hinder  or  ob- 
struct the  purchaser  in  his  attempts  to  find 
them  out  for  himself.  Rozeman  v.  Canovan, 
43  Cal.  no. 

4.  Express  Warranty  Not  Abrogated  by  Inspec- 
tion. —  Tacoma  Coal  Co.  v.  Bradley,  2  Wash. 
600,  26  Am.  St.  Rep.  890. 

5.  Vendor  May  Warrant  Against  Patent  Defects. 
—  Chadsey  v.  Greene,  24  Conn.  572:  Fletcher 
v.  Young,  69  Ga.  591;  Pinney  v.  Andrus.  41 
Vt.  631.  See  also  Warren  v.  Philadelphia 
Coal  Co.,  83  Pa.  St.  437. 

6.  Tabor  v.  Peters,  74  Ala.  98,  49  Am.  Rep. 
804;  1  Wharton  on  Contracts,  g  245. 

Illustration.  —  A  general  warranty  of  sound- 
ness may  cover  even  patent  defects,  when  so 
intended,  as  where  the  writing  recited:  "  One 
horse  now  having  a  cold  or  little  distemper." 
Fletcher  v.  Young,  69  Ga.  591. 

7.  Patent  Defects —  England,  —  Baily  v.  Mer- 
rcll,  3  Bulst.  94. 

Canada.  —  Vipond  v.  Findlay,  7  Montreal 
Super.  Ct.  243. 

United  States. — Carleton  v.  Jenks,  80  Fed. 
Rep.  937. 

Alabama.  —  Tabor  v.  Peters,  74  Ala.  90,  49 
Am.  Rep.  804. 

Georgia,  —  Hoffman  v.  Oates,  77  Ga.  701; 
Ragsdalc  v.  Shipp  (Ga.  1899)  34  S.  E.  Rep. 
167. 

Illinois.  —  Misncr  v.  Granger,  9  III.  69. 
Iowa.  —  Storrs  v.  Emerson,  72  Iowa  390. 
Louisiana.  —  McGuire  v.    Kearny,    17  La. 
Ann.  298. 

Mississippi,  —  Anderson  v.  Burnett,  5  How. 
(Miss.)  165. 
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defects  is  because  it  is  presumed  that  they  are  not  intended  to  be  included  in 
it,  being  known  to  the  parties  before  the  warranty  is  given.1    But  the  rule 
s  not  ;ipply  to  an  apparent  defect  to  understand  the  true  nature  of  which 
[uires  the  aid  of  skill,  experience,  or  judgment.2    So  it  has  been  held  that 
n  as  to  patent  defects  the  vendor  is  guilty  of  fraud  if  he  says  or  does  any- 
thing whatever  with  the  intention  to  divert  the  eye  or  obscure  the  observation 
of  the  buyer.3 

c.  Defects  of  Which  Buyer  Has  Personal  Knowledge.  —  There  is 
no  implied  warranty  of  quality  where  the  defects  in  the  chattel  sold  were 
known  to  the  buyer  at  the  time  of  the  sale.4 

d.  Latent  Defects.  —  The  general  rule  is  that  there  is  no  implied  war- 
ranty against  latent  defects  on  sales  on  inspection,  if  the  seller  had  no  knowl- 
edge of  such  defects.5    It  has  been  held,  however,  that  if  the  seller  makes 


Missouri.  —  Stewart  v.  Dugin,  4  Mo.  245,  28 
Am.  Dec.  348. 

New  York. — Studer  v.  Bleistein,  115  N.  Y. 
316;  Brown  v.  Burhans,  4  Hun  (N.  Y.)  227. 

North  Carolina. — Galbraith  v.  Whyte,  I 
Hayw.  (2  N.  Car.)  464;  Duckworth  v.  Walker, 
1  Jones  L.  (46  N.  Car.)  507;  Hudgins  v.  Perry, 
7  Ired.  L.  (29  N.  Car.)  102. 

Texas.  —  Williams  v.  Ingram,  21  Tex.  300; 
McKinney  v.  Fort,  10  Tex.  220. 

Vermont.  —  Hill  v.  North,  34  Vt.  604. 

See  the  last  text  proposition  in  the  subdivi- 
sion immediately  preceding. 

"  To  warrant  a  thing  that  may  be  perceived 
at  sight  is  not  good."  Baily  v.  Merrell,  3 
Bulst.  94. 

It  may  be  laid  down  as  a  rule  condensed 
from  the  authorities,  that  if  the  defect  in  the 
article  be  equally  open  to  the  observation  of 
both  parties,  if  the  means  of  information  be 
equally  accessible  to  both,  if  neither  says  or 
does  anything  tending  to  impose  upon  the 
other,  and  if  the  one  in  possession  of  material 
facts,  knowing  the  other  to  be  ignorant  of 
them,  be  under  no  special  obligation  by  confi- 
dence, reposed  or  otherwise,  to  communicate 
them  fully  and  fairly,  then  the  disclosure  of 
this  superior  knowledge  as  to  the  facts  affecting 
the  value  of  the  commodity  is  not  requisite  to 
the  validity  of  the  sale.  McKinney  v.  Fort,  10 
Tex.  220;  Story  on  Sales  (4th  ed.),  c.  12. 

Illustrations  of  Rule. —  Where  an  ungelded 
mule  having  the  usual  developments  in  the 
scrotum  is  sold  at  public  auction,  the  maxim 
caveat  emptor  applies  to  the  claim  of  damages 
for  unsoundness  for  want  of  castration. 
Duckworth  v.  Walker,  1  Jones  L.  (46  N.  Car.) 
507- 

Sourness  and  unsoundness  in  salted  fish  in 
barrels,  when  these  defects  can  be  detected  by 
smell  when  the  barrels  are  opened  and  in- 
spected, are  patent  defects  against  which  the 
seller  is  not  bound  to  warrant  the  buyer  on  a 
sale  subject  to  inspection.  Vipond  v.  Findlay, 
7  Montreal  Super.  Ct.  242. 

The  rule  that  there  is  an  implied  warranty 
that  work  and  materials  furnished  shall  be 
suitable  and  adapted  to  the  purpose  for  which 
they  are  intended  has  no  application  in  re- 
spect to  a  defect  which  is  open  and  as  plainly 
visible  to  the  purchaser  as  to  the  seller.  Carle- 
ton  v.  Jenks,  80  Fed.  Rep.  937. 

1.  Reason  Why  General  Warranty  Does  Not 
Cover  Patent  Defects.  —  Chadsey  v.  Greene,  24 
Conn.  572. 


2.  Apparent  Defects  Requiring  Skill  to  Detect. 

—  Jordan  v.  Foster,  11  Ark.  139;  Shewalter  :■. 
Ford,  34  Miss.  417;  Herndon  v.  Bryant,  39 
Miss.  335;  Birdseye  v.  Frost,  34  Barb.  (N.  Y.) 
367;  Pinney  v.  Andrus,  41  Vt.  631. 

Illustration.  —  Thus  the  rule  does  not  extend 
to  a  case  where  the  purchaser  was  aware  of 
the  existence  of  disease  in  the  chattel  sold, 
though,  its  precise  character  not  being  obvious 
to  the  senses,  its  extent  was  uncertain  and  un- 
known.   Herndon  v.  Bryant,  39  Miss.  335. 

3.  Fraudulent  Attempt  to  Divert  Attention  from 
Defects.  —  Tabor  v.  Peters,  74  Ala.  90,  49  Am. 
Rep.  804;  Hull  v.  Kiikpatrick,  4  Ind.  640; 
Hanks  v.  M'Kee,  2  Litt.  (Ky.)  227,  13  Am. 
Dec.  265;  2  Kent's  Com.  484,  485. 

Illustration.  —  On  the  sale  of  a  patent  right 
to  an  improved  churn  which  the  vendor  him- 
self was  manufacturing,  and  a  specimen  of 
which  he  exhibited  to  the  purchaser,  stating 
that  it  was  made  of  juniper  wood,  and  that 
the  dasher  was  nickel-plated  and  would  not 
discolor  the  milk  and  butter;  whereas  the 
churn  was  made  of  white  pine  and  the  dasher 
was  polished  iron,  which  discolored  the  milk 
and  butter,  it  was  held  that  the  difference  in 
the  appearance  of  these  substances  was  not  so 
great  as  to  bring  the  case  within  the  principle 
applicable  to  open  defects.  Tabor  v.  Peters, 
74  Ala.  90,  49  Am.  Rep.  804. 

The  Reason  of  the  Rule  that  a  general  war- 
ranty does  not  extend  to  visible  defects  ceases 
when  the  vendor  uses  art  to  conceal,  and  suc- 
ceeds in  concealing,  such  defects  from  the 
purchaser.    Chadsey  v.  Greene,  24  Conn.  562. 

4.  Defects  Known  to  Buyer  at  Time  of  Sale.  — 
Dooly  v.  Jinnings,  6  Mo.  61;  Wood  v.  Ashe,  1 
Strobh.  L.  (S.  Car.)  407;  Carnochan  v.  Gould, 

1  Bailey  L.  (S.  Car.)  179;  Porcher  v.  Caldwell, 

2  McMull.  L.  (S.  Car.)  329;  Long  v.  Hicks,  2 
Humph.  (Tenn.)  305;  Williams  v.  Ingram,  21 
Tex.  300. 

5.  Latent  Defects  Unknown  to  Seller.  —  Briggs 
v.  Hunton,  87  Me.  145,  47  Am.  St.  Rep.  318; 
Kingsbury  v.  Taylor,  29  Me.  508,  50  Am.  Dec. 
607;  Wisconsin  Red  Ptessed  Brick  Co.  v. 
Hood,  67  Minn.  329;  Lindsay  v.  Davis,  30  Mo. 
406;  Oneida  Mfg.  Soc.  v.  Lawrence,  4  Cow. 
(N.  Y.)  440;  American  Forcite  Powder  Mfg. 
Co.  v.  Brady,  4  N.  Y.  App.  Div.  95;  Erwin  v. 
Maxwell,  3  Murph.  (7  N.  Car.)  241;  Shisler  v. 
Baxter,  109  Pa.  St.  443,  5S  Am.  Rep.  738; 
Kimmel  v.  Lichty,  3  Yeates  (Pa.)  262;  Neil- 
son  v.  Dickenson,  1  Desaus.  (S.  Car.)  133.  See 
also  Chandelor  v.  Lopus,  Cro.  Jac.  4. 
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untrue  representations  which  he  believes  to  be  true,  yet  if  he  was  informed  and 
knew  of  facts  which  in  the  exercise  of  common  sense  and  ordinary  prudence 
were  sufficient  to  put  him  on  inquiry,  and  would  have  led  him  to  a  knowledge 
of  the  actual  condition  of  the  thing  sold,  he  is  liable  the  same  as  if  he  had 
actual  knowledge.1  An  implied  warranty  of  quality  arises  in  case  the  thing 
sold  has  latent  defects  of  which  the  seller  has  knowledge,  because  in  this  case 
he  is  guilty  of  fraud,3  and  common  honesty  makes  it  obligatory  on  him  to 
tell  of  defects  not  open  to  observation  which  he  knows  but  which  are 
unknown  to  the  purchaser.3' 

4.  Sales  by  Description — a.  Warranty  that  Goods  Will  Correspond 
with  Description.  —  Where  goods  which  there  has  been  no  opportunity  to 
inspect  are  sold  by  description,  this  amounts  to  a  condition  precedent,  accord- 
ing to  some  decisions,4  or  to  an  implied  warranty,  according  to  others,5  that 


Illustrations. —  Where  the  defendant  sold 
winter  rye  for  seed  spring  rye,  and  the  plain- 
tiff thereby  lost  his  crop,  there  could  be  no  re- 
covery unless  the  defendant  knew  it  to  be 
winter  rye.  Kingsbury  v.  Taylor,  29  Me.  508, 
50  Am.  Dec.  607. 

Where  a  market  gardener  who  had  pur- 
chased certain  cabbage  seeds  the  year  before 
inquired  for  the  same  kind  and  was  shown  cer- 
tain seeds  which  he  bought  and  which  proved 
of  little  value,  and  the  seed  that  he  wanted 
could  not  be  distinguished  by  its  appearance, 
it  was  held  that,  (here  being  no  fraud  and  no 
warranty,  he  had  no  cause  of  action.  Shisler 
v.  Baxter,  109  Pa.  St.  443,  58  Am.  Rep.  738. 

One  who  sells  a  horse  affirming  it  to  be 
sound  and  receiving  a  sound  price  is  not  liable 
for  its  unsoundness  if  he  did  not  know  thereof 
at  the  time  of  sale.  Kimmel  v.  Lichty,  3 
Yeates  (Pa.)  262. 

Statutory  Exceptions  to  Rule.  —  By  virtue  of 
statutes  in  Georgia  and  Louisiana  the  vendor 
warrants  that  he  knows  of  no  latent  defects 
undisclosed.  Bulkley  v.  Honold,  19  How.  (U. 
S.)  390;  Perdue  v.  Harwell,  80  Ga.  150;  Snow- 
den  v.  Waterman,  100  Ga.  588,  105  Ga.  384. 
Thus  where  the  vendor,  who  had  owned  a  mare 
for  three  years,  stated  on  selling  her  that  her 
shortness  of  wind  was  caused  by  epizootic, 
when  in  fact  it  was  caused  by  another  disease 
which  soon  made  her  worthless,  he  was  held 
liable  for  breach  of  warranty.  Perdue  v. 
Harwell,  80  Ga.  150. 

1.  Constructive  Knowledge  of  Defect.  —  Craig 
v.  Ward.  3  Keyes  (N.  Y.)  J02. 

2.  Latent  Defects  Known  to  Seller.  —  Patterson 
v.  Kirkland,  34  Miss.  423;  McAdams  v.  Cates, 
24  Mo.  223;  Lindsay  v.  Davis,  30  Mo.  406; 
Grigsby  v.  Suplclon,  94  Mo.  423;  Bigler  v. 
Atkins,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  St.  Rep. 
235,  affirmed  118  N.'Y.  67 1 ;  Brown  v.  Bur- 
hans,  4  Hun  (N.  Y.)  227;  Jeffrey  v.  Bigelow, 
13  Wend„(N.  Y.)  518,  28  Am.  Dec.  476;  Gal- 
braith  v.  Whyle,  I  Hayw.  (2  N.  Car.)  464; 
Cornelius  v.  Molloy,  7  Pa.  St.  293;  M'Gavock 
v.  Ward,  Cooke  (Tcnn.)  403. 

3.  McAdams  v.  Cates,  24  Mo.  223. 
Illustrations.  —  The  rule  applies  to  the  sale 

of  live  stock  afflicted  with  disease,  but  which 
fact  cannot  be  detected  on  inspection.  Mc 
Adams  v.  Cates,  24  Mo.  223;  Lindsay  v.  Davis, 
30  Mo.  406;  Grigsby  v.  Slapleton,  94  Mo.  423; 
Galbraith  n.  Whyte,  I  Hayw.  (2  N.  Car.)  464. 
Snowdcn  v.  Waterman,  100  Ga.  5SS,  105  Ga. 
584.    And  it  has  been  held  accordingly  that  the 


sale  of  animals  which  the  seller  knows  have  a 
contagious  disease  but  of  which  the  purchaser 
does  not  know  should  be  regarded  as  a  fraud 
when  the  fact  of  the  existence  of  the  disease  is 
not  communicated.  Grigsby  v.  Stapleton,  94 
Mo.  423. 

So  it  has  been  held  that  if  the  vendor  of  a 
horse  is  aware  at  the  time  of  the  sale  of  the 
existence  of  a  latent  defect  unknown  to  the 
vendee,  ol  such  a  character  that  the  vendee 
would  not  have  made  ihe  purchase  had  he 
known  of  it,  and  such  as  would  have  ordinar- 
ily escaped  the  observation  of  men  in  buying 
horses,  and  without  disclosing  the  defect  the 
vendor  allows  the  vendee  to  purchase,  he  is 
guilty  of  a  fraudulent  concealment  and  must 
respond  in  damages  to  the  vendee.  Mc- 
Adams v.  Cates,  24  Mo.  223. 

Where  a  quantity  of  metal  which  is  not  cop- 
per, but  a  composition,  is  sold  as  copper,  and 
the  vendor  has  knowledge  of  this,  he  is  liable 
in  an  action  of  deceit.  Cornelius  v.  Molloy,  7 
Pa.  St.  293. 

4.  Condition  Precedent. —  Bowes  v.  Shand,  46 
L.  J.  Q.  B.  561;  Pope  v.  Allis,  115  U.  S.  363; 
Morse  v.  Union  Slock  Yard  Co.,  21  Oregon  289. 

5.  Implied  Warranty  that  Goods  Will  Corre- 
spond to  Description  —  England.  —  Jones  v. 
Just,  9  B.  k.  S.  141 ;  Wieler  v.  Schilizzi,  17  C. 
B.  619,  84  E.  C.  L.  619;  Lomi  v.  Tucker,  4  C. 
&  P.  15,  19  E.  C.  L.  255;  Tye  v.  Fynmore,  3 
Campb.  462;  Gardiner  v.  Gray.  4  Campb.  144; 
Nichol  v.  Godts,  23  L.  J.  Exch.  314;  Gompert 
v.  Bartlett,  2  El.  &  Bl.  849,  75  E.  C.  L.  S49; 
Allan  v.  Lake,  18  Q.  B.  561,  83  E.  C.  L.  561; 
Chanter  v.  Hopkins,  4  M.  &  W.  399;  Shepherd 
v.  Kain,  5  B.  &  Aid.  240.  7  E.  C.  L.  82;  Behn 
v.  Burness,  3  B.  &  S.  751,  113  E.  C.  L.  751; 
Barr  v.  Gibson,  3  M.  &  W.  399;  Bridge  v. 
Wain,  1  Stark.  504,  2  E.  C.  L.  192;  Bowes  v. 
Shand,  46  L.  J.  Q.  B.  561. 

Canada.  —  Baker  v.  Lyman,  38  U.  C.  Q.  B. 
498;  Bunnel  v.  Wbitlaw,  14  U.  C.  Q.  B.  241. 

United  States.  —  Pope  v.  Allis,  115  U.  S.  363. 

Alabama.  —  Gachct  v.  Warren,  72  Ala.  288. 

California.  —  Flint  v.  Lyon,  4  Cal.  17. 

Illinois.  —  Morris  v.  Wibaux,  159  III.  627. 

Indiana.  —  Richmond  Trading,  etc.,  Co.  v. 
Farquar,  8  Blackf.  (Ind.)  90;  Overbay  v. 
Eighty,  27  Ind.  27. 

Iowa,  —  Forcheimcr  v.  Stewart,  65  Iowa  593, 
54  Am.  Rep.  30. 

Kentucky.  —  Hanks  v.  M'Kce,  2  Litt.  (Ky.) 
227,  13  Am.  Dec.  265;  Phelps  v.  jjuinn,  1  Bush 
(Ky  )  375;  Fogg  v.  Rodgcrs,  84  Ky.  558. 
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the  goods  shall  correspond  to  the  description;  and  it  has  been  held  in  a  few 
decisions  that  inspection  or  opportunity  to  inspect  does  not  waive  the  warranty 
that  the  goods  will  correspond  with  the  description.1 

b.  Rights  and  Remedies  of  Buyer  for  Breach  of  Warranty.  — 
The  right  to  repudiate  the  purchase  for  nonconformity  of  the  article  deliv- 
ered to  the  description  under  which  it  was  sold  is  universally  conceded.  This 
right  is  founded  on  the  engagement  of  the  vendor,  by  such  description,  that 
the  article  delivered  will  correspond  with  the  description,2  and  even  though 
the  vendee  does  not  return  the  goods  or  give  notice  that  they  do  not  comply 
with  the  description,  he  may  sue  for  a  breach  of  the  warranty.3  Whether  a 
descriptive  statement  in  a  written  instrument  is  a  mere  representation  or  a 
substantive  part  of  the  contract  is  a  question  of  construction  which  the  court 
and  not  the  jury  must  determine;  4  and  if  the  contract  be  by  parol,  it  will  be 
for  the  determination  of  the  jury,  from  an  account  of  the  sale  and  the  circum- 
stances of  each  particular  case,  whether  the  language  used  was  an  expression 
of  opinion  merely,  leaving  the  buyer  to  exercise  his  own  judgment,  or  whether 
it  was  intended  and  understood  to  be  an  undertaking  which  was  a  contract  on 
the  part  of  the  seller.5 

c.  Warranty  of  Fitness  for  Purpose  Intended.  —  On  sales  of  goods 
by  description  there  is  ordinarily  no  implied  warranty  of  fitness  for  the  pur- 
pose intended.6 


Maryland.  —  Osgood  v.  Lewis,  2  Har.  &  G. 
(Md.)  495,  18  Am.  Dec.  317. 

Massachusetts. — ■  Hastings  v.  Lovering,  2 
Pick.  (Mass.)  214,  13  Am.  Dec.  420;  Hogins 
v.  Plympton,  11  Pick.  (Mass.)  97;  Winsor  v. 
Lombard,  18  Pick.  (Mass.)  60;  Henshaw 
v.  Robins,  9  Met.  (Mass.)  83,  43  Am.  Dec.  367; 
Svvett  v.  Shumway,  102  Mass.  365,  3  Am.  Rep. 
471-  . 

Missouri.  —  Whitaker  v.  McCormick,  6  Mo. 
App.  114;  Catchings  v.  Hacke,  15  Mo.  App. 
51;  Voss  v.  McGuire,  18  Mo.  App.  477;  Mur- 
phy v.  Gay,  37  Mo.  536;  Carter  v.  Black,  46 
Mo.  384;  Graff  v.  Foster,  67  Mo.  512. 

New  York.  —  White  v.  Miller,  71  N.  Y.  118, 
27  Am.  Rep.  13;  Van  Wyck  v.  Allen,  69  N.  Y. 
61,  25  Am.  Rep.  136. 

North  Carolina.  —  Lewis  v.  Rountree,  78  N. 
Car.  323. 

Oregon.  —  Morse  v.  Union  Stock  Yard  Co., 
21  Oregon  289. 

Pennsylvania.  —  Borrekins  v.  Bevan,  3 
Rawle  (Pa.)  23,  23  Am.  Dec.  85. 

Texas. —  Jones  v.  George,  56  Tex.  149,  42 
Am.  Rep.  689,  61  Tex.  345,  48  Am.  Rep.  280. 

Application  of  Rule.  —  The  following  deci- 
sions will  serve  to  illustrate  the  principle 
enunciated  in  the  text: 

If  wool  sold  in  sacks  be  marked  on  the  sacks 
and  described  in  the  invoice  by  authority  of 
the  seller  as  being  of  a  certain  quality,  there 
is  a  warranty  by  the  seller  that  wool  is  of  that 
quality.  Richmond  Trading,  etc.,  Co.  v.  Far- 
quar,  8  Blackf.  (Ind.)  90. 

So  an  agreement  for  the  sale  and  delivery 
of  oil,  described  as  "  foreign  refined  rape  oil, 
*  *  *  warranted  only  equal  to  samples," 
is  not  complied  with  by  the  tender  of  oil  which 
is  not  "  foreign  refined  rape  oil,"  although  it 
is  equal  to  the  quality  of  the  samples.  Nichol 
v.  Godts,  10  Exch.  191,  23  L.  J.  Exch.  314. 

It  has  also  been  held  that  the  use  in  a  sale 
note  of  a  given  name  for  the  goods  sold  is  a 
warranty  that  the  goods  sold  are  those  which  are 
known  by  that  name.    Flint  v.  Lyon,  4  Cal.  17. 


What  May  Be  Shown  as  Defense  to  Action  for 
Price.  —  In  an  action  to  recover  the  agreed 
price  for  goods  sold  and  delivered  without 
warranty  of  quality,  the  defendant  cannot 
show  that  the  goods  were  of  inferior  quality 
to  those  usually  sold  for  the  same  price;  but 
he  may  show  that  the  goods  are  not  such  as 
would  be  known  in  the  trade  as  goods  of  the 
description  under  which  they  were  sold. 
Mixer  v.  Coburn,  11  Met.  (Mass.)  559,  45  Am. 
Dec.  230. 

1.  Doctrine  that  Opportunity  to  Inspect  Does 
Not  Alter  Rule.  —  Josling  v.  Kingsford,  13  C. 
B.  N.  S.  447,  106  E.  C.  L.  447;  Long  v.  J.  K. 
Armsby  Co.,  43  Mo.  App.  253;  Lewis  v.  Roun- 
tree. 78  N.  Car.  323. 

2.  Repudiation  of  Contract  for  Nonconformity. 
—  Wolcott  v.  Mount,  36  N.  J.  L.  266,  13  Am. 
Rep.  438. 

After  delivery  the  purchaser  may,  on  detect- 
ing within  a  reasonable  time  the  fact  that  the 
goods  do  not  answer  the  description,  return 
them  and  recover  the  price.  Fogg  v.  Rodgers, 
84  Ky.  558. 

3.  Suit  for  Breach  of  Warranty.  —  Lewis  v. 

Rountree,  78  N.  Car.  323. 

4.  Construction  of  Written  Contracts.  —  Behn 

v.  Burness,  3  B.  &  S.  751.,  113  E.  C.  L.  751. 

5.  Construction  of  Oral  Contracts.  —  Lomi  v. 
Tucker,  4  C.  &  P.  15,  19  E.  C.  L.  255;  Power 
v.  Barham,  4  Ad.  &  El.  473,  31  E.  C.  L.  114; 
De  Sewhanberg  v.  Buchanan,  5  C.  &  P.  343,  24 
E.  C.  L.  352;  Wolcott  v.  Mount,  36  N.  J.  L. 
262,  13  Am.  Rep.  438. 

6.  See  infra,  this  section,  Particular  Kinds 
of  Warranty —  Of  Fitness  for  Purpose  Intended. 

Patent  Defects. —  In  the  sale  of  goods  by 
description  which  comprehends  quality  as 
well  as  variety,  the  descriptive  words  may  be 
treated  by  the  purchaser  as  a  warranty  of  both, 
and  though  inspection  by  him  before  accept- 
ance will  exclude  from  the  warranty  all  patent 
defects,  it  will  have  no  influence  on  latent  de- 
fects. Miller  v.  Moore,  83  Ga.  684,  20  Am.  St. 
Rep.  329. 
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5.  Sales  by  Sample  —  a.  Implied  Warranty  that  Goods  Will  Corre- 
spond with  Sample. —  In  England,1  Canada,2  and  in  all  of  the  United 
States,3  so  far  as  is  shown  by  reported  decisions,  except  in  Pennsylvania  * 


1.  Warranty  that  Goods  Will  Correspond  with 
Sample  —  England.  —  Gardiner  v.  Gray,  4 
Campb.  144;  Germaine  v.  Burton,  3  Stark.  32, 
note  a,  14  E.  C.  L.  152,  note  a;  Parker  v. 
Palmer,  4  B.  &  Aid.  387,  6  E.  C.  L.  529;  Clark 
v.  Schwartz,  2  W.  R.  16;  Parkinson  v.  Lee, 
2  East  314;  Azemar  v.  Casella,  L.  R.  2  C.  P. 
431;  Megaw  v.  Molloy,  2  L.  R.  Ir.  530;  Car- 
ter v.  Crick,  4  H.  &  N.  412;  Lovegrove  v. 
Fisher,  2  F.  &  F.  128. 

2.  Canada.  —  Borthwick  v.  Young,  12  Ont. 
App.  671. 

3.  United  Slates.  —  Conrad  v.  Dater,  2  Biss. 
(U.  S.)  342;  Bagley  v.  Cleveland  Rolling  Mill 
Co.,  21  Fed.  Rep.  159. 

Alabama.  —  Magee  v.  Billingsley,  3  Ala.  679; 
Gachet  v.  Warren,  72  Ala.  288. 

California.  —  Moore  v.  McKinlay,  5  Cal.  471 ; 
Hughes  v.  Bray,  60  Cal.  284 

Connecticut.  —  Merriman  v.  Chapman,  32 
Conn.  148. 

Illinois.  —  Converse  v.  Harzfeldt,  11  111. 
App.  173;  Hanson  v.  Busse,  45  111.  496;  Web- 
ster v.  Granger,  78  111.  230;  Kohl  v.  Lindley, 
39  111.  195,  89  Am.  Dec.  294. 

Iowa.  —  Home  Lightning  Rod  Co.  v.  Neff, 
60  Iowa  138;  Myers  v.  Wheeler,  65  Iowa  390; 
Brigham  v.  Retelsdorf,  73  Iowa  712. 

Kansas.  —  Field  v.  Kinnear,  4  Kan.  476; 
Gill  v.  Kaufman,  16  Kan.  571;  McCarty  v. 
Gordon,  16  Kan.  35. 

Kentucky.  —  Gifford  v.  McBurnie,  9  Ky.  L. 
Rep.  147. 

Louisiana.  —  Phillipi  v.  Gove,  4  Rob.  (La.) 
315;  Clarke  v.  Lockhart,  10  Rob.  (La.)  5;  Hall 
v.  Plassan,  19  La.  Ann.  11. 

Maryland.  — Gunther  v.  Atwell,  19  Md.  157. 

Massachusetts.  —  Dickinson  v.  Gay,  7  Allen 
(Mass  )  29,  83  Am.  Dec.  656;  Williams  v. 
Spafford,  8  Pick.  (Mass.)  250;  Henshaw  v. 
Robins,  9  Met.  (Mass.)  86,  43  Am.  Dec.  367; 
Bradford  v.  Manly,  13  Mass.  139,  7  Am.  Dec. 
122. 

Minnesota.  —  Taylor  v.  Mueller,  30  Minn. 
343.  44  Am.  Rep.  199. 

Mississippi.  —  Otts  v.  Alderson,  10  Smed.  & 
M.  (Miss.)  476. 

Missouri.  —  Voss  v.  McGuirc,  18  Mo.  App. 
477;  Hollendcr  v.  Koetler,  20  Mo.  App.  79; 
Graff  v.  Foster,  67  Mo.  512. 

New  Hampshire.  —  Morrill  v.  Wallace,  9  N. 
H.  ill;  Boothby  v.  Plaisted,  51  N.  H.  436,  12 
Am.  Rep.  140. 

New  York.  —  Moses  v.  Mead,  1  Den.  (N.  Y.) 
378,  43  Am.  Dec.  676;  Boorman  v.  Jenkins,  12 
Wend.  (N.  Y.)  566,  27  Am.  Dec.  158;  Bcebe  v. 
Robert.  12  Wend.  (N.  Y.)  413,  27  Am.  Dec. 
132;  Waring  v.  Mason,  18  Wend.  (N.  Y.)  425; 
Gallagher  v.  Waring,  9  Wend.  (N.  Y.)  20; 
Sands  v.  Taylor,  5  [ohns.  (N.  Y.)  395,  4  Am. 
Dec.  374;  Oneida  Mfg.  Soc.  v.  Lawrence,  4 
Cow.  (N.  Y.)  440;  Andrews  v.  Knecland,  6 
Cow.  (N.  Y.)  354;  Dike  v.  Reitlingcr,  23  Hun 
(N.  Y.)  241;  Brower  ?.  Lewis,  tq  Marb.  (N.  Y.) 
574;  Bcirnc  v.  Dord,  5  N.  Y.  95.  55  Am.  Dec. 
321;  Hargous  v.  Stone,  5  N.  Y.  73;  Leonard 
v.  Fowler,  44  N.  Y.  289;  Osbjrn  v.  Gantz,  60 
N.  Y.  540. 


Ohio. — Dayton  v.  Hooglund,  39  Ohio  St.  671. 
South  Carolina.  —  Rose  v.  Beatie,  2  Nott  & 
M.  (S.  Car.)  538. 

Texas.  —  Brantley  v.  Thomas,  22  Tex.  270, 
73  Am.  Dec.  264;  VVhittaker  v.  Hueske,  29 
Tex.  355;  Texas,  etc.,  R.  Co.  v.  Overall,  82 
Tex.  248;  Pontiac  Shoe  Mfg.  Co.  v.  Hamilton, 
18  Tex.  Civ.  App.  283. 

Wisconsin.  —  Getty  v.  Rountree,  2  Chand. 
(Wis.)  28. 

Illustrations.  —  A  manufacturer  of  iron  sold 
some  of  his  product  to  A,  and  advised  B, 
knowing  him  to  be  a  manufacturer  of  bolts,  to 
buy  of  A  a  Ion  or  so  for  sample,  should  he 
wish  to  test  the  qualitv  with  a  view  to  import- 
ing it.  B,  acting  on  this  suggestion,  found  the 
iron  satisfactory,  and  so  wrote  to  the  manu- 
facturer, at  the  same  time  ordering  twenty 
tons.  It  was  held  that  there  was  a  warranty 
that  the  twenty  tons  would  be  equal  in  quality 
to  the  sample  obtained  from  A.  Dayton  v. 
Hooglund,  39  Ohio  St.  671. 

A  manufacturer  who,  after  furnishing,  in 
obedience  to  several  orders  from  a  customer, 
an  article  (in  this  case  steel)  of  a  certain  qual- 
ity, fills  an  order  from  him  with  an  article  of 
an  inferior  quality,  is  liable  on  his  undertak- 
ing that  it  be  of  the  quality  ordered;  and  this 
though  the  customer  did  not  test  it  before 
using  it.  Bagley  v.  Cleveland  Rolling  Mill 
Co.,  21  Fed.  Rep.  159. 

A  offered  to  sell  to  B  certain  barley  like  a 
sample  formerly  furnished,  and  the  offer  was 
accepted.  It  was  held  that  there  was  a  war- 
ranty that  the  goods  were  equal  to  the  sample. 
Myer  v.  Wheeler,  65  Iowa  390. 

4.  The  Rule  in  Pennsylvania  differs  from  the 
one  staled  in  the  text.  On  a  sale  by  sample 
there  is,  in  general,  no  implied  warranty  that 
the  goods  will  equal  the  sample  in  quality. 
The  only  warranty  that  may  be  implied,  in 
the  absence  of  fraud  or  circumstances  indicat- 
ing that  the  sample  was  to  be  taken  as  a  stand- 
ard of  quality,  is  that  the  article  to  be  deliv- 
ered is  to  correspond  with  the  sample  in  kind 
and  substance,  and  be  simply  merchantable. 
Sidney  School  Furniture  Co.  v.  Schoo'.-Dist., 
(Pa.  1886)  7  All.  Rep.  65;  Fralcy  v.  Bispham, 
10  Pa.  Si.  320,  51  Am.  Dec.  486;  Selser  v. 
Roberts,  105  Pa.  St.  242,  51  Am.  Rep.  205; 
Boyd  v.  Wilson,  83  Pa.  St.  319,  24  Am.  Rep. 
176;  West  Republic  Min.  Co.  v.  Jones,  10S  Pa. 
St.  55;  Sims  v.  Stribler,  13  W.  N.  C.  (Pa.)  92; 
Fogel  v.  Brubaker,  122  Pa.  Si,  7;  Iron  Works 
v.  Axle  Co.,  6  W.  N.  C.  (Pa.)  271;  Haddock 
v.  Mc>cr,  38  Leg.  Int.  (Pa.)  311;  Roebbing  v. 
Brown,  9  W.  N.  C.  (Pa.)  170;  Hoffman  v. 
Burr,  155  Pa.  St.  218;  Gest  Espy,  2  Watts 
(Pa.)  267;  Weimcr  ?>.  Clement,  37  Pa.  St.  147, 
78  Am.  Dec.  411;  Whitaker  v.  Eastwick,  75  Pa. 
St.  229;  McFarland  v.  Newman,  9  Walls  (Pa.) 
56,  34  Am  Dec.  497;  Jennings  v.  Gratz,  3 
Rawle  (Pa.)  168.  23  Am.  Dec.  III. 

The  risk  is  that  of  the  purchaser,  and  to  him 
is  applied  the  doctrine  of  caveat  emptor  in  all 
such  purchases.  Sims  v.  Siriblcr,  13  W.  N. 
C.  (Pa.)  92. 

Thus  there  is  no  implied  warranty  that  the 
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the  rule  is  well  settled  that  when  a  contract  for  the  sale  of  goods  is  made  by 
sample,  it  amounts  to  an  undertaking  on  the  part  of  the  seller  with  the  pur- 
chaser that  all  the  goods  shall  correspond  in  kind,  character,  and  quality,  with 
those  exhibited.  And  his  liability  is  the  same  whether  he  knew  or  did  not 
know  that  the  sample  differed  from  the  bulk.1  The  main  reason  why  the  rule 
of  caveat  emptor  does  not  apply  to  sales  by  sample  is  that  there  is  no  oppor- 
tunity to  inspect  the  commodity  from  which  the  sample  is  taken.58 

Sales  by  Average  Sample.  —  Where  a  vendor  takes  samples  from  various  lots  of 
packages,  and,  mixing  them,  shows  the  mixture  as  a  sample  of  the  average 
bulk  of  the  lots  or  packages,  the  implied  warranty  is  not  that  any  particular 
lot  of  the  bulk  shall  not  be  inferior  to  the  sample,  but  only  that  the  bulk  of 
the  various  lots  when  mixed  shall  equal  the  mixed  sample  in  quality.3 

b.  Right  to  Compare  Goods  with  Sample  Before  Acceptance.  — 
In  all  sales  by  sample,  the  right  of  final  inspection  by  the  vendee  before 
acceptance  is  implied,  and  a  refusal  to  permit  this  justifies  rescission  of  the 
contract.4  After  receipt  of  the  goods  the  vendee  is  entitled  to  a  reasonable 
time  to  examine  them  and  compare  the  bulk  with  the  sample.5 

c  Rights  and  Remedies  of  Buyer  in  Case  Goods  Do  Not  Con- 
form TO  Sample.  —  And  if  the  goods  do  not  correspond  with  the  sample, 
the  purchaser  may  either  rescind  the  contract  by  returning  the  goods  or  he 
may  keep  them  and  recover  damages  for  breach  of  the  warranty.6  What  is  a 
reasonable  time  for  examination  of  the  goods  must,  it  is  conceived,  depend  to 
a  great  extent  on  the  particular  facts  and  circumstances  attending  the  sale. 
At  all  events,  there  must  be  no  unnecessary  delay  in  making  the  examination 
and  communicating  the  purchaser's  conclusions  to  the  seller.'    If,  on  final 


goods  are  "  sound  goods,"  "  not  damaged  or 
spoiled."  A  degree  of  unsoundness  which 
will  support  an  assumpsit  upon  an  implied 
warranty  must  be  such  as  to  destroy  the  mer- 
chantable quality  of  .the  goods  and  convert 
them  into  an  article  substantially  different  in 
kind.  Selser  v.  Roberts,  105  Pa.  St.  242,  51 
Am.  Rep.  205. 

Notwithstanding  the  rule  stated,  a  stipula- 
tion that  future  deliveries  will  equal  the 
sample  may  become  a  part  of  the  conlract  and 
be  enforced  as  such.  West  Republic  Min.  Co. 
v.  Jones,  108  Pa.  St.  55. 

It  is  then  unnecessary  to  determine  whether 
the  stipulation  is  a  warranty  or  a  condition. 
West  Republic  Min.  Co.  v.  Jones,  108  Pa. 
St.  55- 

.  1.  Whittaker  v.  Hueske,  29  Tex.  355. 

2.  Reason  for  Rule.  —  Barnard  v.  Kellogg,  10 
Wall.  (U.  S.)  388. 

3.  Sales  by  Average  Sample.  —  Schnitzer  v. 
Oriental  Print  Works,  114  Mass.  123;  Leonard 
v.  Fowler,  44  N.  Y.  289. 

4.  Right  to  Inspect  Before  Acceptance.  —  Ben- 
jamin on  Sales  (6th  ed.),  §  648;  Lorymer  v. 
Smith,  1  B.  &  C.  1,  8  E.  C.  L.  1. 

5.  Purchaser  Entitled  to  Reasonable  Time  to 
Examine.  —  Magee  v.  Billingsley.  3  Ala.  679. 

6.  Rescission  and  Suit  for  Breach  of  Warranty  — 
England.  —  Couston  v.  Chapman,  L.  R.  2  H. 
L.  Sc.  250;  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 
438;  Grimoldby  v.  Weils,  L.  R.  to  C.  P.  391; 
Lucy  v.  Moufiet,  5  H.  &  N.  229. 

United  Slates.  —  Conrad  v.  Daler,  2  Biss. 
(U.  S.)  342. 

Alabama.  —  Magee  v.  Billingsley,  3  Ala.  679. 
California.  —  Hughes  v.  Bray,  60  Cal.  284. 
Illinois.  —  Hubbard  v.  George,  49  111.  275; 
Webster  v.  Granger,  78  111.  230. 

Indiana.  —  Gatling  v.  Newell,  9  Ind.  572. 


Kansas.  —  McCarty  v.  Gordon,  16  Kan.  35; 
Gill  v.  Kaufman,  16  Kan.  572;  Field  v.  Kin- 
near,  4  Kan.  476. 

Missouri. — Voss  v.  McGuire,  18  Mo.  App. 
477- 

New  Hampshire.  —  Butler  v.  Northumber- 
land, 50  N.  H.  33. 

New  York.  —  Waring  v.  Mason,  18  Wend. 
(N.  Y.)  425. 

Vermont.  —  Houghton  v.  Carpenter,  40  Vt. 
588. 

What  Rejection  of   Goods  Sufficient.  —  The 

purchaser,  it  has  been  held,  may  reject  the 
goods  by  giving  notice  to  the  vendor  that  he 
will  not  accept  them,  and  that  they  are  at  the 
vendor's  risk;  it  is  unnecessary  to  send  back 
or  offer  to  send  back  the  goods  to  the  vendor, 
or  to  place  them  in  neutral  custody.  Grimoldby 
v.  Wells,  L.  R.  10  C.  P.  391,  explaining  Cous- 
ton v.  Chapman,  L.  R.  2  H.  L.  Sc.  250. 

Burden  of  Proof.  —  If  the  buyer  accepts  and 
uses  the  goods,  the  burden  of  proof  is  on  him 
to  show  that  they  do  not  correspond  with  the 
sample.  Mobile,  etc.,  R.  Co.  v.  Wilkinson,  72 
Ala.  286;  Brigham  v.  Retelsdorf,  73  Iowa  712. 

But  if  the  vendee,  on  examination  of  the 
goods  within  a  reasonable  time,  refuses  to  ac- 
cept them  on  the  ground  that  they  do  not  cor- 
respond with  the  sample,  the  burden  of  proof 
in  a  suit  for  the  price  is  on  the  vendor  to  show 
that  they  do  so  correspond.  Merriman  v. 
Chapman,  32  Conn.  147. 

7.  What  Is  Reasonable  Time  for  Inspection.  — 
Couston  v.  Chapman,  L.  R.  2  H.  L.  Sc.  250. 
See  also  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 
451,  in  which  case  Bovill,  C.  J.,  said:  "  It 
is,  however,  generally  necessary,  in  order  to 
enable  the  purchaser  to  recover  back  the  price 
which  he  may  have  paid  for  the  goods,  that 
he  should  not  have  done  more  than  was  nec- 
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inspection,  the  purchaser  omits  to  rescind  the  contract,  and  neither  returns  nor 
offers  to  return  the  goods,  he  is  liable  for  the  price,1  unless  the  goods  are 
utterly  valueless.2 

d.  Liability  of  Seller  Where  Sample  Contains  Latent  Defects. 
—  Where  the  seller  is  himself  the  manufacturer  of  the  goods  sold,  it  seems 
that  if  the  sample  contain  defects  not  discoverable  on  reasonable  examina- 
tion by  either  party,  there  is  a  warranty  that  the  goods  are  free  from  such 
defects.3  The  rule  is  otherwise  where  the  seller  is  not  the  manufacturer,4 
unless  he  has  been  guilty  of  'fraudulent  conduct  in  creating  or  concealing  the 
defects.5 

e.  Warranty  of  Merchantability  or  Fitness  for  Particular  Pur- 
pose. —  The  warranty  implied  from  sales  by  sample  is  not  ordinarily  one  of 
merchantability,6  but  when  the  facts  and  circumstances  justify  it,  such  a  war- 
ranty may  be  implied.7  So  the  general  rule  is  that  in  a  sale  by  sample  there 
is  no  implied  warranty  that  the  goods  sold  shall  be  fit  for  the  purpose  for 
which  they  were  purchased.**  And  it  makes  no  difference  that  the  seller  is 
informed  of  such  purpose.9 

/.  What  Constitutes  Sale  by  Sample. — The  mere  fact  that  the 
seller  exhibited  a  sample  at  the  time  of  the  sale  will  not,  of  itself,  make  the 
sale  one  by  sample  so  as  to  subject  the  seller  to  liability  on  an  implied  war- 
ranty as  to  the  nature  and  quality  of  the  goods.10  To  constitute  a  sale  by 
sample  with  implied  warranty  it  must  appear  that  the  parties  contracted 
solely  with  reference  to  the  sample,  and  mutually  understood  that  they  were 


essary  for  a  fair  trial  of  them,  or  for  the  pur- 
pose of  examination  and  comparison,  and  also 
that  he  should  reject  the  goods  within  a 
reasonable  time,  and  that  he  should  not  have 
done  any  act  to  alter  the  position  of  the  ven- 
dor, nor,  as  was  said  by  Parke.  J.,  in  Street  v. 
Blay,  2  B.  &  Ad.  456,  22  E.  C.  L.  122,  to  delay 
the  return  of  the  goods.  If  the  purchaser  has 
exercised  acts  of  dominion  over  the  goods,  as 
by  parting  with  the  property  in  them,  or  has 
prevented  the  vendor  being  placed  in  the  same 
situation,  then,  generally  speaking,  he  will  not 
be  entitled  to  return  or  reject  them." 

Patent  Defects.  —  Where  goods  are  sold  by 
sample  without  representation  as  to  their  pack- 
ing, and  are  accepted  and  retained  by  the  pur- 
chaser without  an  offer  to  return  them,  the 
facts  that  they  were  not  properly  packed  and 
that  the  brands  on  the  case  had  been  effaced 
will  constitute  no  defense  to  an  action  for  the 
price,  the  defects  complained  of  being  patent 
on  first  inspection.  Bolles  v.  Valentine,  15 
Daly  (M.  Y.)  41. 

1.  Failure  to  Rescind  or  Return  Goods  —  Effect. 
—  Couston  v.  Chapman,  L.  R.  2  H.  L.  Sc.  2eo; 
Parker  v.  Palmer,  4  B.  &  Aid.  387,  6  E.  C.T. 
529.  See  also  McCormick  v.  Sarson,  45  N.  Y. 
265,  6  Am.  Rep.  80;  Dutchess  Co.  v.  Harding, 
49  M.  Y.  321.  Compare  Pennock  v.  Stymies,  54 
Vt.  226. 

2.  Valueless  Goods.  —  See  Poulton  v.  Latti- 
more.  9  B.  &  C.  259,  17  E.  C.  L.  373;  Heilbutt 
v.  Hickson,  L.  R.  7  C.  P.  451. 

3.  Latent  Defects  —  Sale  by  Manufacturer.  — 
Drummond  v.  Van  Ingcn,  12  App.  Cas.  284; 
Heilbutt  v.  Hickson,  L.  R.  7  C.  I'.  438. 

4.  Sains  by  Porson  Not  Manufacturer,  -  I'.irk- 
inson  v.  Lcc,  2  East  314;  Clarke  v.  I.ockhart, 
10  Rob.  (La.)  5;  Dickinson  v.  Gay,  7  Allen 
(Mass.)  29,  83  Am.  Dec.  656;  Bradford  v. 
Manly,  13  Mass.  139,  7  Am.  Dec.  122;  Sands 
v.  Taylor,  5  Johns.  (N.  Y.)  404,  4  Atn.  Dec. 


374.  Compare  Love  v.  Miller,  104  N.  Car.  582, 
in  which  case  it  was  held  that  as  the  true 
quality  of  cotton  cannot  be  ascertained  by  in- 
spection of  a  sample  drawn  from  a  bale,  and 
as  the  purchaser  had  no  opportunity  to  inspect 
it  before  delivery,  the  warranty  would  be 
deemed  to  have  extended  to  latent  defects,  and 
not  to  have  been  merely  for  a  certain  grade 
according  to  a  particular  mode  of  inspection. 

5.  Effect  of  Fraudulent  Conduct  by  Seller.  — 
Benjamin  on  Sales  '6th  ed.),  §  651  et  sea.; 
Mody  v.  Gregson,  L.  R.  4  Exch.  49.  See  also 
Clarke  v.  Lockhart,  10  Rob.  (La.)  5. 

6.  Warranty  of  Merchantability.  —  Benjamin 
on  Sales  (6th  ed.),  £  667;  Parkinson  v.  Lee,  2 
East  314;  Baker  v.  Frobischer,  Quincy 
(Mass.)  4. 

7.  Benjamin  on  Sales  (6th  ed.),  £  667;  Mody 
v.  Gregson,  L.  R.  4  Fxch.  49. 

Illustration. — Thus,  where  a  contract  is  for 
merchantable  goods,  and  the  sale  is  by  sample 
which  represents  to  the  buyer  a  merchantable 
article  and  discloses  no  defect,  and  the  Roods 
are  accepted  as  complying  with  the  sample, 
there  is  still  an  implied  warranty  of  their 
being  merchantable  in  respect  10  all  such  mat- 
ters as  rannot  be  judged  of  by  the  sample, 
just  as  there  would  be  if  the  bulk  had  been  in- 
spected and  the  defects  could  not  thereby  be 
ascertained.  Mody  v.  Gregson,  I..  R.  4 
Exch.  49. 

8.  Warranty  of  Fitness  for  Particular  Purpose. 

—  Gachet  v.  Warren,  72  Ala.  28S;  Wisconsin 
Red  Pressed  Brick  Co.  v.  Hood,  67  Minn.  329. 

9.  Wisconsin  Red  Pressed  Brick  Co.  v.  Hood, 
67  Minn.  329. 

10.  Mero  Exhibition  of  Samplo  Does  Not  Consti- 
tute 8alo  by  Sample,  —  Waring  v.  Mason,  18 
Wend.  (N.  Y.)425;  Beirne  t»,  Dord,  5  N.  Y.  99, 
55  Am.  Dec.  321;  Cousincry  v.  Pcarsall,  40  N. 
Y.  Super.  Ct.  113;  ilargous  v.  Stone,  5  N.  Y. 
85;  Proctor  v.  Soratley,  78  Va.  254. 
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Sales  by  Sample. 


so  dealing  with  the  quality  of  the  bulk.1  Thus,  the  fact  that  a  sample  is 
exhibited  at  the  time  of  the  sale  does  not  make  it  a  sale  by  sample  if  the 
sample  be  shown  merely  to  enable  the  purchaser  to  form  a  judgment  of  its 
kind  and  quality,2  or  if  the  goods  are  to  be  different  in  quality  from  the 
sample  so  exhibited,3  or  if  a  full  opportunity  is  given  to  the  purchaser  to 
inspect  the  goods,4  or  in  case  there  is  an  express  warranty,5  or  where  there  is 
a  sold  note  in  writing  which  is  silent  as  to  quality.6  Whether  a  sale  is  or  is 
not  a  sale  by  sample  is  a  question  of  fact  for  the  jury  to  determine  from  the 
evidence  in  each  case.7 

How  Affected  by  Custom  or  Usage.  —  Evidence  of  a  particular  custom,  not  suffi- 
cient to  establish  a  general  usage  of  trade,  is  not  admissible  to  show  that  an 
exhibition  of  a  sample  was  intended  to  be  a  warranty  of  quality;8 


nor  can 


1.  Parties  Must  Contract  with  Reference  to  Sam- 
ple.—  Reynolds  v.  Palmer,  21  Fed.  Rep.  433; 
Dav  v.  Raguet,  14  Minn.  273;  Beirne  v.  Dord, 
5  N.  Y.  98,  55  Am.  Dec.  321;  Hargous  v. 
Stone,  5  N.  Y.  85;  Cousinery  v.  Pearsall,  40 
N.  Y.  Super.  Ct.  113;  Proctor  v.  Spratley,  78 
Va.  254. 

What  Are  Sales  by   Sample   Illustrated.  —  A 

written  sale  in  London  of  a  cargo  of  wheal  then 
lying  in  Queenstown  closed  with  these  words: 
"  The  above  cargo  is  accepted  on  the  report 
and  samples  of  Messrs.  Scott  &  Co.  [corn 
factors]  of  Queenstown."  A  contention  by 
counsel  that  this  clause  only  warranted  that 
the  report  of  Scott  &  Co.  was  a  genuine  re- 
port, and  the  samples  genuine  samples  taken 
by  them,  and  that  it  was  not  a  warranty  either 
that  the  statements  in  the  report  were  true  or 
that  the  cargo  was  equal  to  the  samples,  was 
considered  not  well  founded.  The  court  held 
that  the  meaning  of  the  clause  was  that  the 
samples  shown  to  the  buyer  were  samples 
drawn  from  the  cargo,  as  represented  by  the 
report  of  Scott  &  Co.,  and  that  the  bulk  cor- 
responded with  the  samples.  Russell  v.  Nic- 
olopulo,  8  C.  B.  N.  S.  362,  gS  E.  C.  L.  362. 
For  further  illustrations  see  Clark  v.  Schwartz, 
2  W.  R.  16;  Gallaghers.  Waring,  9  Wend.  (N. 
Y.)  20;  Beebez/.  Robert,  12  Wend.  (N.  Y.)  413, 
27  Am.  Dec.  132. 

2.  Samples  Shown  to  Enable  Purchaser  to  Judge 
Quality.  —  Gardiner  v.  Gray,  4  Campb.  144; 
Beirne  v.  Dord,  5  N.  Y.  98,  55  Am.  Dec.  321. 

3.  Goods  to  Be  Different  from  Sample.  —  Day  v. 
Ragust,  14  Minn.  273. 

4.  Sales  with  Opportunity  to  Inspect  —  United 
States.  —  Lindley  v.  Hunt,  22  Fed.  Rep.  52; 
Barnard  v.  Kellogg,  10  Wall.  (U.  S.)  383. 

New  York.  —  Salisbury  v.  Stainer,  19  Wend. 
(N.  Y.)  159,  32  Am.  Dec.  437;  Boorman  v. 
Jenkins,  12  Wend.  (N.  Y.)  576,  27  Am.  Dec. 
158;  Hargous  v.  Stone,  5  N.  Y.  73;  Beirne  v. 
Dord,  5  N.  Y.  95,  55  Am.  Dec.  321. 

Pennsylvania.  —  Selser  v.  Roberts,  105  Pa. 
St  242,  51  Am.  Rep.  205. 

Virginia.  —  Proctor  v.  Spratley,  78  Va.  254. 

See  also  Borthwick  v.  Young,  12  Ont.  App. 
671.  Compare  Williams  v.  Spafford,  8  Pick. 
(Mass.)  250. 

5.  Sales  with  Express  Warranty.  —  Tye  v. 
Fynmore,  3  Campb.  462;  Powell  v.  Horton,  2 
Bing.  N.  Cas.  668,  29  E.  C.  L.  452;  Carter  v. 
Crick,  4  H.  &  N.  412;  Gould  v.  Stein,  149 
Mass.  570,  14  Am.  St.  Rep.  455.  See  also 
Gardiner  v.  Gray,  4  Campb.  144,  in  which  case 
it  was  held  that  where,  before  or  at  the  time 


of  sale,  a  specimen  of  the  goods  is  exhibited  to 
the  buyer,  if  there  is  a  written  contract  which 
merely  describes  the  goods  as  of  a  particular 
denomination,  it  is  not  a  sale  by  sample 

6.  Sales  with  Sold  Note  Silent  as  to  Quality.  — 
Meyer  v.  Everth,  4  Campb.  22. 

7.  Sale  by  Sample  Question  for  Jury.  —  At  water 
v.  Clancy,  107  Mass.  369;  Beirne  v.  Dord,  5  N. 
Y.  95,  55  Am.  Dec.  321;  Waring  v.  Mason,  18 
Wend.  (N.  Y.)  425;  Jones  v.  Wasson,  3  Baxt. 
(Tenn.)  211. 

Intent  of  Parties  Must  Govern.  —  The  evidence 
must  be  such  as  to  authorize  the  jury,  under 
all  the  circumstances  of  the  case,  to  find  that 
the  sale  was  intended  by  the  parties  as  a  sale 
by  sample.  Gardiner  v.  Gray,  4  Campb.  144; 
Meyer  v.  Everth,  4  Campb.  22;  Beirne  v. 
Dord,  5  N.  Y.  95,  55  Am.  Dec.  321;  Waring  v. 
Mason,  18  Wend.  (N.  Y.)  425. 

Question  Not  Affected  by  Inconvenience  of  Ex- 
amination. —  The  fact  that  a  personal  exami- 
nation of  the  bulk  of  the  goods  by  the 
purchaser  at  the  time  of  the  sale  is  not  practi- 
cable or  convenient  furnishes  no  sufficient 
ground  to  say  that  a  sale  is  by  sample.  If  the 
acts  and  declarations  of  the  parties  in  making 
the  contract  for  the  sale  of  goods  are  of  doubt- 
ful construction,  evidence  that  it  was  imprac- 
ticable or  inconvenient  to  examine  the  bulk  of 
the  goods  would  be  proper,  and,  in  connection 
with  evidence  of  other  circumstances  attend- 
ing the  transaction,  might  aid  in  coming  to  a 
correct  conclusion  in  respect  to  the  true  char- 
acter of  the  contract.  Beirne  v.  Dord,  5  N.  Y. 
100,  55  Am.  Dec.  321. 

8.  Sales  by  Sample  —  How  Affected  by  Custom 
or  Usage.  —  Beirne  v.  Dord,  5  N.  Y.  95,  55  Am. 
Dec.  321.  Compare  Atwater  v.  Clancy,  107 
Mass.  369,  in  which  case  it  was  held  that  evi- 
dence of  a  usage  in  trade  to  sell  a  certain  kind 
of  goods  by  sample  is  admissible  to  support 
testimony  that  a  lot  of  such  goods  were  so 
sold;  Boorman  v.  Jenkins,  12  Wend.  (N.  Y.) 
566,  27  Am.  Dec.  158,  where  it  was  held  ad- 
missible to  show  that  in  a  certain  locality  the 
sale  of  packed  cotton  is  a  sale  by  sample, 
though  the  written  contracl  of  sale  was  silent 
on  this  point. 

Reason  for  Rule.  —  No  custom  in  a  sale  of 
any  particular  description  of  goods  can  be  ad- 
mitted to  control  the  general  rules  of  law. 
Such  a  practice  would  be  extremely  pernicious 
in  its  consequences,  and  render  vague  and  un- 
certain all  the  rules  of  law  on  the  sale  of  chat- 
tels. Beirne  v.  Dord,  5  N.  Y.  102,  55  Am. 
Dec.  321. 
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this  fact  be  shown  by  evidence  of  a  custom  of  which  the  parties  were 
ignorant. 1 

6.  Particular  Kinds  of  Warranty  —  a.  Of  MERCHANTABILITY  —  (i)  Under 
What  Circumstances  Warranty  Arises  —  Sales  Without  Inspection. — A  vendor 
impliedly  warrants  goods  sold  by  him  without  any  opportunity  of  inspection 
on  the  part  of  the  buyer  to  be  of  a  merchantable  character,2  especially  where 
the  goods  are  sold  by  specific  description.3  Where  a  contract  is  executory, 
that  is,  to  deliver  an  article  not-  defined  at  the  time,  on  a  future  day,  whether 
the  vendor  has  at  the  time  an  article  of  the  kind  on  hand,  or  it  is  afterwards 
to  be  produced,  or  grown,  or  manufactured,  the  contract  carries  with  it  an 
obligation  that  the  article  shall  be  merchantable,4  at  least  of  medium  quality 
or  goodness.5    The  buyer  cannot,  however,  insist  that  the  goods  shall  be  of 


1.  Custom  of  Which  Parties  Were  Ignorant.  — 
Barnard  z:  Kellogg,  io  Wall.  (U.  S.)  389.  See 
also  Dickinson  v.  Gay,  7  Allen  (Mass.)  29,  83 
Am.  Dec.  656. 

2.  Sales  Without  Inspection  —  England. — Jones 
v.  Bright,  5  Bing.  544,  15  E.  C.  L.  532;  Laing 
v.  Fidgeon,  6  Taunt.  108,  I  E.  C.  L.  327,  4 
Campb.  169. 

Canada.  —  Hardy  v.  Fairbanks,  2  Nova 
Scotia  432;  Spurr  v.  Albert  Min.  Co.,  13  N. 
Bruns.  361. 

California.  —  Blackwood  v.  Cutting  Packing 
Co.,  76  Cal.  212,  9  Am.  St.  Rep.  199. 

Georgia.  —  Gammell  v.  Gunby,  52  Ga.  504. 

Illinois.  —  Babcock  v.  Trice,  18  111.  420,  68 
Am.  Dec.  560;  Fish  v.  Roseberry,  22  111.  288; 
Doane  v.  Dunham,  65  111.  512;  Hansen  v.  U. 
S.  Brewing  Co.,  70  111.  App.  265;  Chicago 
Packing,  etc.,  Co.  v.  Tilton,  87  111.  547. 

Iowa.  —  Russell  v.  Critchfield,  75  Iowa  69; 
McClung  v.  Kelley,  21  Iowa  512;  Davis  v. 
Sweeney,  75  Iowa  45. 

Kansas.  —  Bigger  v.  Bovard,  20  Kan.  204. 

Maine.  —  Warner  v.  Arctic  Ice  Co.,  74  Me. 
475- 

Massachusetts. —  Murchie  v.  Cornell,  155 
Mass.  60,  31  Am.  St.  Rep.  526;  Baker  v.  Fro- 
bisher,  Quincy  (Mass.)  4. 

Mississippi.  — Otts  v.  Alderson,  10  Smed.  & 
M.  (Miss.)  476. 

New  York.  — Gallagher  v.  Waring,  9  Wend. 
(N.  Y.)  20;  Howard  v.  Hoey,  23  Wend.  (N.  Y.) 
350,  35  Am.  Dec.  572;  Cleu  v.  McPherson,  I 
Bosw.  (N.  Y.)  480;  Peck  v.  Armstrong,  38 
Barb.  (N.  Y.)  215;  Newbcry  v.  Wall,  35  N.  Y. 
Super.  Ct.  106;  Ilargous  v.  Stone,  5  N.  Y.  86; 
Reed  v.  Randall,  29  N.  Y.  358,  86  Am.  Dec. 
305:  Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y.  515. 

Pennsylvania.  —  Edwards  v.  Hathaway,  I 
Phila.  (Pa.)  547,  12  Leg.  Int.  (Pa.)  58;  Adams 
v.  Rogers,  9  Walts  (Pa.)  121 ;  Fogel  v.  Bru- 
bakcr,  122  Pa.  St.  7. 

Texas.  —  Brantley  v.  Thomas,  22  Tex.  270, 
73  Am.  Dec.  264. 

Wisconsin.  —  Kelchum  v.  Wells,  19  Wis.  25; 
Merriam  v.  Field,  24  Wis.  640,  29  Wis.  592. 

Warranty  that  Goods  Shall  Bo  Freo  from  Re- 
markable Defects.  —  In  executory  sales,  or, 
more  properly  speaking,  in  salts  of  indeter- 
minate things,  there  is  always  a  warranty  im- 
plied that  the  thing  to  be  delivered  shall  at 
least  be  free  from  any  remarkable  defects. 
McClung  v.  Kelley,  21  Iowa  508;  Howard  v. 
Hoey,  2-)  Wend.  (N.  Y.)  350,  35  Am.  Dec.  572. 

8.  Salei  on  Deioription — England.  —  Gardi- 
ner v.  Gray,  4  Campb.  144;  Jones  v.  Just,  I.. 


R.  3  Q.  B.  197;  Brown  v.  Edgington,  2  M.  & 
G.  279,  40  E.  C.  L.  371. 

United  States.  —  English  v.  Spokane  Com- 
mission Co.,  57  Fed.  Rep.  451. 

Alabama.  —  Gachet  v.  Warren,  72  Ala.  288. 

Connecticut.  —  Bailey  v.  Nickols,  2  Root 
(Conn.)  408,  1  Am.  Dec.  83. 

Maryland.  —  Rice  v.  Forsyth,  41  Md.  389. 

Massachusetts. —  Swett  v.  Shumway,  102 
Mass.  365,  3  Am.  Rep.  471;  Alden  v.  Hart,  161 
Mass.  576. 

New  York.  —  Carleton  v.  Lombard,  72  Hun 
(N.  Y.)  254. 

West  Virginia.  —  Hood  v.  Bloch,  29  W.  Va. 
244. 

Wisconsin.  —  Morehouse  v.  Comstock,  42 
Wis.  629. 

Caveat  Emptor  Not  Applicable.  —  So  far  as  re- 
ported decisions  show,  there  has  been  no  case 
in  which  the  maxim  caveat  emptor  applied 
where  there  was  no  opportunity  of  inspection, 
or  where  that  opportunity  was  not  waived. 
Jones  v.  Just,  L.  R.  3  Q.  B.  204. 

4.  Rule  Applicable  Whether  Goods  in  Possession 
of  Vendor  or  Not. —  Blackwood  v.  Cutting 
Packing  Co.,  76  Cal.  212,  9  Am.  St.  Rep.  199; 
Hargous  v.  Stone,  5  N.  Y.  86;  Newbery  v. 
Wall,  35  N.  Y.  Super.  Ct.  106;  Gaylord  Mfg, 
Co.  v.  Allen,  53  N  Y.  515;  Reed  v.  Randall, 
29  N.  Y.  358,  86  Am.  Dec.  305. 

5.  Ilargous  v.  Stone,  5  N.  Y.  86. 
Applications  of  Rule —  Coal.  —  Where  coal  is 

ordered  from  a  mine,  it  is  an  implied  term  of 
the  contract  that  it  shall  be  of  a  merchantable 
character.  Edwards  v.  Hathaway,  1  Phila. 
(Pa.)  547,  12  Leg.  Int.  (Pa.)  58;  Spurr  v.  Al- 
bert Min.  Co.,  13  N.  Bruns.  361. 

Waste  Silk.  —  Where  property  sold  is  de- 
scribed in  a  sale  note  as  "  12  bags  of  waste 
silk,"  the  purchaser  has  a  right  to  expect  a 
salable  article,  answering  the  description  in 
the  contract.  Gardiner  v.  Gray,  4  Campb. 
144. 

/.umber.  —  So  where  lumber  is  sold  without 
opportunity  for  examination  by  the  vendee, 
there  is  an  implied  warranty  that  it  is  mer- 
chantable.   Merriam  v.  Field,  39  Wis.  578. 

Slave  Holts.  — A  contract  to  deliver  to  the 
defendants,  who  were  manufacturers  of  bar- 
rels and  staves,  a  certain  quantity  of  slave 
bolts  requires  delivery  of  bolts  of  a  good  mer- 
chantable character.  Ketchum  v.  Wells,  19 
Wis.  25. 

Crowing  Crops.  —  An  executory  contract  for 
the  sale  of  growing  crops  of  tobacco,  to  be 
well  cured  and  in  good  condition,  implies  a 
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any  particular  quality  or  fineness,1  nor  is  there  a  warranty  that  they  shall  be 
of  the  best  quality.2  The  intention  of  both  parties  must  be  taken  to  be  that 
the  commodity  was  to  be  salable  in  the  market  under  the  denomination  men- 
tioned in  the  contract  between  them.3 

Rule  Not  Applicable  Where  Buyer  Kelies  on  His  Own  Judgment.  —  The  rule,  of  course, 
does  not  apply  where  the  buyer  clearly  shows  that  he  does  not  intend  to  rely 
upon  the  seller's  judgment  to  furnish  him  with  a  merchantable  article  of  the 
kind  ordered.  If  he  specifies  the  article  he  is  to  have  and  fixes  the  character 
and  quality,  and  the  seller  delivers  to  him  an  article  conforming  with  the 
order,  there  is  no  implied  warranty  of  merchantability.4 

(2)  What  Period  of  Time  Covered  by  Warranty.  —  Where  a  manufacturer 
contracts  to  deliver  a  manufactured  article  at  a  distant  place,  he  must  stand 
the  risk  of  any  extraordinary  or  unusual  deterioration.5  But  in  the  absence 
of  any  express  stipulation  he  is  not  liable  for  any  deterioration  of  quality  ren- 
dering the  article  unmerchantable  at  the  place  of  delivery,  if  such  deterioration 
would  result  necessarily  from  the  transit.6  A  seller  will,  however,  be  liable 
for  a  deterioration  in  the  value  or  merchantability  of  the  goods  during  transit 
to  the  buyer  if  this  results  from  defects  in  the  manner  in  which  the  goods 
were  packed  and  shipped  by  the  seller.7 

(3)  Rights  of  Buyer  on  Breach  of  Warranty.  —  If  the  goods  are  not  mer- 
chantable the  vendor  may  rescind  the  contract  and  return  them  after  he  has 
had  a  reasonable  time  to  inspect  them.  He  is  not  bound  to  receive  or  pay 
for  them,  because  they  are  not  what  he  agreed  to  purchase.8    It  has  also  been 


warranty  of  merchantability.  Blackwood  v. 
Cutting  Packing  Co.,  76  Cal.  212,  9  Am.  St. 
Rep.  199;  Reed  v.  Randall,  29  N.  Y.  358,  86 
Am.  Dec.  305. 

Beer.  —  A  contract  for  the  sale  of  two  thou- 
sand barrels  of  beer,  to  be  delivered  from  time 
to  time  as  requested,  contemplates  the  delivery 
of  beer  of  a  merchantable  quality  in  the  ven- 
dee's business.  Hansen  v.  U.  S.  Brewing  Co., 
70  III.  App.  265. 

Wheat.  —  Wheat  sold  in  stacks  implies  a 
warranty  of  merchantability.  Fish  v.  Rose- 
berry,  22  III.  28S. 

Ice.  —  A  contract  for  the  sale  of  "  ice  "  im- 
plies a  merchantable  quality  of  that  commod- 
ity. Warner  v.  Arctic  Ice  Co.,  74  Me.  475; 
Murchie  v.  Cornell,  155  Mass.  60,  31  Am.  St. 
Rep.  526. 

1.  Buyer  Not  Entitled  to  Article  of  Particular 

Fineness.  —  Gardiner  v.  Gray,  4  Campb.  144; 
Gallagher  v.  Waring,  9  Wend.  <,N.  Y.)  20. 

2.  Best  Quality  Not  Implied.  —  Swett  v. 
Shumivay,  102  Mass.  365,  3  Am.  Rep.  471. 
See  also  Braumiller  v.  Erwin,  55  111.  App.  675, 
in  which  case  it  was  held  that  a  sale  of  grain 
with  an  implied  warranty  of  merchantable 
quality,  does  not  import  a  warranty  of  any 
particular  grade  above  the  lowest;  Smith  v. 
Servis,  (Supm.  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
301,  holding  that  an  agreement  to  manufac- 
ture furniture  to  be  "  finished  in  a  good, 
workmanlike  manner,"  without  any  particular 
mention  as  to  the  quality  of  the  finish,  estab- 
lished no  warranty  as  to  the  particular  kind  of 
finish  which  would  survive  acceptance  of  the 
goods. 

3.  Gardiner  v.  Gray,  4  Campb.  144. 

4.  When  Bule  Not  Applicable.  —  Chanter  v. 

Hopkins,  4  M.  &  W.  399;  Ollivant  v.  Bayley, 
5  Q.  B.  288,  48  E.  C.  L.  288;  Brown  v.  Edging- 
ton,  2  M.  &  G.  279,  40  E.  C.  L.  371;  Simcoe 
County  Agricultural  Soc.  v.  Wade,  12  U.  C. 
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Q.  B.  614;  Armstrong  v.  Bufford,  51  Ala.  410. 
See  also  Day  v.  Mapes-Reeve  Constr.  Co. 
(Mass.  1899)  54  N.  E.  Rep.  878. 

5.  Extraordinary  or  Unusual  Deterioration.  — 

Bull  v.  Robison,  10  Exch.  342. 

6.  Deterioration  Resulting  Necessarily  from 
Transit.  —  Bull  v.  Robison,  10  Exch.  342;  Eng- 
lish v.  Spokane  Commission  Co.,  57  Fed.  Rep. 
451;  Leggat  v.  Sands'  Ale  Brewing  Co.,  60 
111.  158;  Mann  v.  Everston,  32  Ind.  355;  Scott 
v.  Renick,  I  B.  Mon.  (Ky.)  63,  35  Am.  Dec. 
177;  Leopold  v.  Van  Kirk,  27  Wis.  152.  See 
also  Stamm  v.  Kuhlmann,  1  Mo.  App.  296. 
Compare  Beer  v.  Walker,  46  L.  J.  C.  P.  677,  37 
L.  T.  278,  which  seems  to  maintain  a  contrary 
doctrine.  In  this  case  it  was  held  that  where 
rabbits  were  sent  from  Liverpool  to  Birming- 
ham, by  one  dealer  to  another,  and  were 
sound  when  delivered  to  the  railroad  com- 
pany, and  it  was  proved  that  they  were  sent 
in  the  ordinary  course  of  business,  and  that 
nothing  exceptional  had  occurred  during  the 
transit,  there  was  an  implied  warranty  that 
the  rabbits  should  be  fit  for  human  food,  and 
this  warranty  extended  until  in  the  ordinary 
course  of  transit  they  should  reach  the  pur- 
chaser. 

7.  Deterioration  Caused  by  Defective  Packing.  — 

Jones  v.  Just,  L.  R.  3  £).  B.  rg7;  Mann  v. 
Everston,  32  Ind.  355. 

8.  Rescission  of  Contract.  —  Chanter  v.  Hop- 
kins, 4  M.  &  W.  399;  Alden  v.  Hart,  161 
Mass.  576;  Howard  v.  Hoey,  23  Wend.  (N.  Y.) 
350,  35  Am.  Dec.  572;  Hart  v.  Wright,  17 
Wend.  (N.  Y.)  277;  Hargous  v.  Stone,  5  N.  Y. 
86;  Edwards  v.  Hathaway,  1  Phila.  (Pa.)  547, 
J2  Leg.  Int.  (Pa.)  58. 

After  Acceptance  by  the  Buyer,  he  cannot 
recover  unless  he  shows  that  there  were  latent 
defects  in  the  goods  not  discoverable  by  due 
diligence,  by  ordinary  inspection  and  by  the 
application  of  the  ordinary  and  usual  tests. 
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held  that  he  may  resell  the  goods  for  the  best  price  obtainable,  without  a 
tender  of  delivery,  and  recover  what  he  has  lost  by  the  transaction.1 

b.  Of  Fitness  for  Purpose  Intended — (i)  Principle  on  Which  This 
Implied  Warranty  Rests.  —  In  practically  all  cases  of  implied  warranties  of 
fitness,  the  underlying  principle  is  that  where  a  vendee  relies  upon  the  skill 
and  judgment  of  the  vendor  to  make  for  or  deliver  to  him  articles  fit  for  the 
use  to  which  they  are  to  be  put,  the  law  will  imply  a  warranty  upon  the  part 
of  the  vendor  that  he  has  done  his  duty  and  has  made  or  furnished  articles 
adapted  to  the  purpose  for  which  they  were  ordered.2 

(2)  Of  Manufacturer  of  Article  to  User  —  (a)  Where  Buyer  Belies  on  Manu- 
facturer's Judgment  —  aa.  Statement  of  Rule  —  {a a)  In  General.  —  Ordinarily  there  is  no 
implied  warranty  of  quality  in  sales ;  but  where  a  manufacturer  sells  any  article 
or  commodity  of  his  own  make  to  be  used  for  a  specified  purpose,  communi- 
cated to  him  by  the  purchaser,  and  the  latter  has  not  the  opportunity  to 
inspect  the  thing  purchased,  there  is  an  implied  warranty  that  it  will  be 
reasonably  fit  for  the  purpose  for  which  it  was  intended.3    This  rule  applies 


League  Cycle  Co.  v.  Abrahams,  (Supm.  Ct. 
App.  T.)  27  Misc.  (N.  Y.)  548;  Pennsylvania, 
etc.,  Oil  Co.  v.  Spitelnik,  (Supm.  Ct.  App.  T.) 
27  Misc.  (N.  Y.)  557- 

Mere  Receipt  of  the  Goods,  Even  Where  the  De- 
fect Is  Patent  and  the  unmerchantal>ility  sub- 
ject to  discovery  upon  examination,  is  not 
necessarily  a  waiver  of  the  implied  warranty 
of  merchantability.  Babcock  v.  Trice,  18  111. 
420,  68  Am.  Dec.  560. 

What  Is  Sufficient  Notification  of  Intent  to  Re- 
scind. —  If  the  buyer  notifies  the  seller  imme- 
diately after  examination  that  he  will  not 
recei/e  the  goods,  and  returns  the  bill  of  lad- 
ing to  the  carrier,  he  has  done  all  that  is 
necessary  to  a  rescission  though  he  does  not 
return  the  invoice.  Alden  v.  Hart,  161  Mass. 
576. 

1.  Resale  and  Suit  for  Loss.  —  Holloway  v. 
Jacoby,  120  Pa.  St.  583,  6  Am.  St.  Rep.  737. 

2.  Benjamin  on  Sales  (6th  ed.).  661,  tbia; 
Biddle  on  Chattel  Warranties.  §  167  et  seq.; 
Story  on  Sales  (41  h  ed.),  371,  374.  See  also 
Jones  v.  Just,  L.  R.  3  Q.  B.  197;  Brown  v. 
Edgington,  2  M.  &  G.  279,  40  E.  C.  L.  371; 
Randall  v.  Newson,  2  Q.  B.  D.  102;  and  cases 
cited  in  preceding  subdivisions  of  this  section 

3.  Manufacturer's  Liability  to  One  Purchasing 
for  His  Own  Use  —  England.  —  George  v.  Skiv- 
in^ton,  39  L.  J.  Exch.  8,  L.  R.  5  Exch.  1,  21  L. 
T.  N.  S.  495,  18  W.  R.  118;  Macfarlane  v. 
Taylor,  L.  R.  1  H.  L.  Sc.  245.  18  L.  T.  N.  S. 
214;  Jones  v.  Bright,  3  M.  &  P.  155,  5  Bing. 
533,  15  E.  C  L.  529,  7  L.  J.  C.  PI.  213,  30  Rev. 
Rep.  728;  Jones  v.  Padgett,  59  L.  J.  Q.  B.  261, 
24  Q.  H.  D.  650,  62  L.  T.  N.  S.  934,  38  W.  R. 
782;  Drummond  v.  Van  Ingen,  56  L.  J.  Q.  B. 
563.  12  App.  Cas.  284,  57  L.  T.  N.  S.  1,  36  W. 
R.  20;  Ollivant  v.  Bayley,  5  Q.  B.  288,  48  E. 
C.  L.  288,  1  Dav.  &  M.  373,  13  L.  J.  Q.  B.  34,  7 
Jur.  1 130;  Brown  v.  Edginglon,  2  M.  &  G.  279, 
40  E.  C.  L.  371,  2  Scott  N.  R.  496,  1  Drink. 
106,  10  L.  J.  C.  PI.  66;  Randall  v.  Newson,  46 
L.  J.  Q.  B.  259,  2  Q.  B.  D.  102.  36  L.  T.  N.  S. 
164.  25  W.  R.  313;  Shepherd  v.  Pybus,  4  Scott 
N.  R.  434,  3  M.  &  G.  868,  42  E.  C.  L.  452,  11  L. 
J.  C.  PI.  lor. 

Canada.  —  Bigclow  v.  Boxall,  38  U.  C.  Q. 
B.  452;  Morrow  v.  Waierous  Engine  Co.,  18 
N.  Bruns.  509. 

United  States.  —  Dawes  7/.  Peebles,  6  Fed. 


Rep.  856;  Kellogg  Bridge  Co.  v.  Hamilton, 
no  U.  S.  108;  Cunningham  v.  Hall,  I 
Sprague  (U.  S.)  404. 

Alabama.  —  Pacific  Guano  Co.  v.  Mullen,  66 
Ala.  582;  Snow  v.  Schomackc-  Mfg.  Co.,  69 
Ala.  in,  44  Am.  Rep.  509;  Gachet  v.  Warren, 
72  Ala.  288;  Tabor  v.  Peters,  74  Ala.  90,  49 
Am.  Rep.  804;  Kennebrew  v.  Southern  Auto- 
matic Electric  Shock  Mach.  Co  ,  106  Ala.  377. 

Arkansas.  —  Curtis,  etc.,  Mfg.  Co.  v.  Wil- 
liams, 48  Ark.  325;  Weed  v.  Dyer,  53  Ark.  155. 

California.  —  Correio  v.  Lynch,  65  Cal.  273; 
Hoult  v.  Baldwin,  67  Cal.  610;  Fox  v.  Stock- 
ton Combined  Harvester,  etc.,  Works,  83  Cal. 
333- 

Connecticut.  —  Pacific  Iron  Works  v.  New- 
hall,  34  Conn.  77. 

Georgia.  —  Wilcox  v.  Hall,  53  Ga.  635. 
Illinois.  —  Beers  v.  Williams,  16  111.  69; 
Archdale  v.  Moore,  19  111.  565;  Huyett,  etc., 
Mfg.  Co.  v.  Saile,  45  111.  App.  562;  Hawley  v. 
Florsheim,  44  111.  App  320;  Lanz  v.  Wachs, 
50  III.  App.  262;  Hallock  z.  Culler,  71  III. 
App.  471- 

Indiana.  —  Brenton  v.  Davis,  8  Blackf. 
(Ind.)  317,  44  Am.  Dec.  769;  Bushman  v.  Tay- 
lor, 2  Ind.  App.  12,  50  Am.  St.  Rep.  228;  Page 
v.  Ford,  12  Ind.  46;  Poland  v.  Miller,  95  Ind. 
387,  48  Am.  Rep.  730;  McClamrock  v.  Flint, 
101  Ind.  278;  Conaul  v.  National  State  Bank, 
121  Ind.  323;  Street  v.  Chapman,  29  Ind.  142; 
Robinson  Mach.  Works  v.  Chandlei,  56  Ind. 
575- 

Io-wa.  —  Blackmore  v.  Fairbanks,  79  Iowa 
282;  Alpha  Checkrower  Co.  v.  Bradley,  105 
Iowa  537. 

Kansas.  —  Cravcr  v.  Hornburg,  26  Kan.  94; 
Lukens  v.  Freiund,  27  Kan.  664,  41  Am.  Rep. 
429. 

Kentucky.  —  Dent  v.  Murphy.  13  Ky.  L. 
Rep.  46. 

Maine.  —  Downing  v.  Dearborn,  77  Me.  457; 
White  v.  Oakes,  88  Me.  367. 

Massachusetts.  —  Might  v.  Bacon,  126  Mass. 
10,  30  Am.  Rep.  639. 

Michigan.  —  Blodgct  v.  Detroit  Safe  Co.,  76 
Mich.  538. 

Minnesota.  —  Haase    v.    Nonnemacher,  21 
Minn.  486;    Brecn  v.  Moran,  51  Minn.  525; 
Maxwell  v.   Lee,  34  Minn.  51 1 ;   Goulds  v. 
Brophy,  42  Minn.  109. 
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whether  the  article  or  commodity  which  is  the  subject  of  the  contract  is 
already  manufactured  and  in  stock  1  or  is  to  be  made  on  the  purchaser's 
order.2  The  ground  on  which  this  warranty  is  based  is  the  presumed  superior 
knowledge  of  the  manufacturer  3  and  the  necessity  of  trusting  to  his  skill  and 
judgment.4 

No  Warranty  that  Articles  Are  of  Best  Quality.  —  Although  goods  ordered  for  a 
particular  purpose  are  impliedly  warranted  to  be  fit  for  that  purpose,  there  is 
no  warranty  that  the  article  sold  shall  be  the  best  of  its  kind.5 

Warranty  Does  Not  Extend  to  Purposes  Not  Specified.  —  The  implied  warranty  will  not 
go  beyond  the  thing  warranted  and  the  purpose  to  which  it  is  applicable  and 


for  which  it  is  designed.0 

Mississippi,  —  Brown  v.  Murphee,  31  Miss. 
91;  Ous  v.  Alderson,  10  Smed.  &  M.  (Miss.) 
476. 

Missouri.  —  Lee  v.  J.  B.  Sickles  Saddlery 
Co.,  38  Mo.  App.  201. 

Nebraska.  —  Omaha  Coal,  etc.,  Co.  v.  Fay, 
37  Neb.  68. 

Nevada. — O'Neil  v.  New  York,  etc.,  Min. 
Co.,  3  Nev.  141. 

New  York.  —  William  Anson  Wood  Mower, 
etc.,  Co.  v.  Thayer,  50  Hun  (N.  Y.)  516; 
Maurer  v.  Bliss,  14  Daly  (N.  Y.)  150;  Jefferson 
Iron  Co.  v.  Thompson,  20  N.  Y.  Wkly.  Dig. 
317;  Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am. 
Dec.  163;  Levy  v.  American  Wax,  etc.,  Mfg. 
Co.,  (Supm.  Ct.  App.  T.)  24  Misc.  (N.  Y.)  204; 
Gurney  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358; 
Bierman  v.  City  Mills  Co.,  151  N.  Y.  482,  56 
Am.  St.  Rep.  636. 

North  Carolina.  —  Thomas  v.  Simpson,  80 
N.  Car.  4. 

Ohio.  —  Edmands  v.  Hiltz,  2  West.  L.  J.  45; 
1  Ohio  Dec.  (Reprint)  81;  Mowry  Car,  etc., 
Works  v.  Shorter,  7  Cine.  L.  Bui.  32,  8  Ohio 
Dec.  (Reprint) 2go;  Rodgersf.  Niles,  11  OhioSt. 
48,  78  Am.  Dec.  290;  Byers  v.  Chapin,  28  Ohio 
St.  300;  Curran  v.  Hauser,  4  Ohio  Dec.  449. 

Pennsylvania.  —  Chambers  v.  Crawford,  Add. 
(Pa.)  150;  Mills  v.  Fibre  Co.,  4  W.  N.  C.  (Pa.) 
463;  Warder  v.  Blair,  4  Penny.  (Pa.)  182; 
Osborne  v.  Walley,  8  Pa.  Super.  Ct.  193;  Ulrich 
v.  Stohrer,  12  Phila.  (Pa.)  199,  34  Leg.  Int.  (Pa.) 
132. 

South  Carolina.  —  Robson  v.  Miller,  12  S. 
Car.  586,  32  Am.  Rep.  518. 

Tennessee.  —  Donelson  v.  Young,  Meigs 
(Tenn.)  155;  Overton  v.  Phelan,  2  Head 
{Tenn.)  445;  Tennessee  River  Compress  Co.  v. 
Leeds,  97  Tenn.  574. 

Texas.  —  Aultman  v.  Hefner,  67  Tex.  54. 

Vermont.  —  Pease  v.  Sabin,  38  Vt.  432,  91 
Am.  Dec.  364;  Bragg  v.  Morrill,  49  Vt.  45,  24 
Am.  Rep.  102;  Harris  v.  Waite,  51  Vt.  480. 

Virginia.  —  Gerst  v.  Jones,  32  Gratt.  (Va.) 
518,  34  Am.  Rep.  773- 

Wisconsin.  —  Fuller-Warren  Co.  v.  Shurts, 
95  Wis.  606;  Getty  v.  Rountree,  2  Chand. 
(Wis.)  28,  2  Pin.  (Wis.)  379,  54  Am.  Dec.  138; 
Walton  v.  Cody,  I  Wis.  420;  Bird  v.  Mayer,  8 
Wis.  362;  Fisk  v.  Tank,  12  Wis.  276,  78  Am. 
Dec.  737;  Leopold  v.  Van  Kirk,  27  Wis.  152. 

1.  Articles  Already  Manufactured.  —  George  v. 
Skivington,  39  L.  J.  Exch.  8;  Ollivant  v.  Bay- 
ley,  5  Q.  B.  288,  48  E.  C.  L.  288;  Kellogg 
Bridge  Co.  v.  Hamilton,  no  U.  S.  108;  Curtis, 
etc.,  Mfg.  Co.  v.  Williams,  48  Ark.  325;  Mc- 
Clamrock  v.  Flint,  101  Ind.  278;  White  v. 
Adams,  77  Iowa  295. 


2.  Articles  to  Be  Manufactured  on  Purchaser's 
Order.  —  Ollivant  v.  Bayley,  5  Q.  B.  288,  48  E. 
C.  L.  288;  Weed  v.  Dyer,  53  Ark.  155;  Black- 
more  v.  Fairbanks,  79  Iowa  282;  While  v. 
Adams,  77  Iowa  295;  Lukens  v.  Freiund,  27 
Kan.  664,  41  Am.  Rep.  429;  Otts  v.  Alderson, 
10  Smed.  &  M.  (Miss.)  476. 

3.  Reasons  on  Which  Warranty  Is  Based.  — 
Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec. 
163. 

4.  Curtis,  etc.,  Mfg.  Co.  v.  Williams,  48  Ark. 
325- 

When  the  seller  is  the  maker  or  manufac- 
turer of  the  thing  sold,  the  fair  presumption  is 
that  he  understood  the  process  of  its  manu- 
facture, and  was  cognizant  of  any  latent  de- 
fects caused  by  such  process,  and  against 
which  reasonable  diligence  might  have 
guarded.  When,  therefore,  the  buyer  has  no 
opportunity  to  inspect  the  article,  or  when, 
from  the  situation,  inspection  is  impracticable 
or  useless,  it  is  unreasonable  to  suppose  that 
he  bought  on  his  own  judgment,  or  that  he 
did  not  rely  on  the  judgment  of  the  seller  as 
to  latent  defects,  of  which  the  latter,  if  he  used 
due  care,  must  have  been  informed  during  the 
process  of  manufacture.  Kellogg  Bridge  Co. 
v.  Hamilton,  110  U.  S.  108. 

5.  No  Warranty  that  Goods  Are  of  Best  Quality. 
—  Hodge  v.  Tufts,  115  Ala.  366;  Harris  v. 
Waite,  51  Vt.  480. 

Illustrations.  —  Where  it  appeared  that  cer- 
tain gas  meters  furnished  by  the  plaintiff,  a 
manufacturer,  on  a  general  order,  worked  as 
accurately  and  well  and  lasted  as  long  as  the 
meters  of  other  reputable  makers,  but  did  not 
work  as  accurately  and  well  nor  last  as  long 
as  the  meters  of  certain  English  and  perhaps 
certain  other  American  makers,  it  was  held  in 
an  action  for  the  price  that  the  meters  were  of 
the  kind  and  quality  required  by  the  order. 
Harris  v.  Waite,  51  Vt.  480. 

A  contract  calling  for  "  common  hard  brick  " 
creates  a  warranty  that  the  bricks  shall  come 
up  to  the  standard  implied  by  that  term.  Day 
v.  Mapes- Reeve  Constr.  Co.  (Mass.  1S99),  ^4 
N.  E.  Rep.  878. 

6.  No  Warranty  of  Fitness  for  Purpose  Other 
than  That  Specified.  —  Robinson  Mach.  Works 
v.  Chandler,  56  Ind.  575;  Conant  v.  National 
State  Bank,  121  Ind.  323;  McGraw  v.  Fletcher, 
35  Mich.  104;  Bierman  v.  City  Mills  Co.,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  140. 

Illustrations.  —  A  manufacturer  of  a  "  Chand- 
ler &  Taylor  Mulay  sawmill  "  does  not  im- 
pliedly warrant  that  it  will  "  saw  and  work  in 
as  good  and  efficient  manner  as  ordinary 
Mulay  sawmills,"  or  any  other  kind  of  saw- 
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(bb)  For  What  Latent  Defects  Liable.  —  The  sale  of  a  chattel  for  a  purpose  known 
to  the  manufacturer  always  carries  with  it  a  warranty  against  latent  defects 
growing  out  of  the  process  of  manufacture.1  It  is  reasonable  to  presume  that 
one  who  made  a  thing  which  has  a  defect  arising  solely  from  the  manner  in 
which  it  was  made  is  cognizant  of  that  defect;8  so  if  he  knowingly  uses 
improper  materials  in  the  construction  or  manufacture  of  the  thing  sold,  he  is 
liable.3  Whether  the  manufacturer  is  liable  for  any  latent  defects  in  the 
materials  used,  which  he  could  not  have  discovered  by  reasonable  diligence,  is 
not  well  settled.  There  are  rulings  both  ways  on  this  question.4  So  it  has 
been  held  that  a  manufacturer  does  not  impliedly  warrant  an  article  against 
latent  defects  unknown  to  him  resulting  from  unskilfulness  in  the  work  of 
some  previous  manufacturer  or  owner,  without  his  knowledge  or  fault,5  or  for 
latent  defects  not  known  to  him  resulting  from  the  use  of  defective  materials 
furnished  by  others,6  except  in  those  cases  where  the  sale  of  an  article  by  him 


mill,  nor  that  it  will  saw  all  kinds  of  lumber. 
The  implied  warranty  extends  only  to  (he 
work  done  by,  and  kind  of  lumber  sawed  by, 
an  ordinary  "  Chandler  &  Taylor  Malay  saw- 
mill." Robinson  Mach.  Works  v.  Chandler, 
56  Ind.  575- 

Sd  where  a  rock  drill  was  bought  to  use  in 
exploring  for  minerals,  both  parlies  under- 
standing that  the  machine  had  not  been  con- 
trived for  that  kind  of  work  and  that  its 
usefulness  therefor  had  not  been  tested,  but 
the  vendor  having,  before  his  purchase,  seen 
it  in  operation  drilling  rock,  and  the  indications 
being  lhal  it  was  tacitly  understood  that  he 
should  take  it  at  his  own  risk,  it  was  held  that 
thsre  was  no  implied  warranty.  McGraw  v. 
Fletchir,  35  Mich.  104. 

Defects  in  Other  Articles  with  Which  Article 
Ordered  Is  Used.  —  An  implied  warranty  of  an 
article  will  not  extend  beyond  the  article  itself 
or  other  articles  or  appliances  connected  there- 
with, even  though  included  in  the  same  order 
and  bought  at  the  same  time;  the  implication 
is  that  the  article  sold  is  reasonably  fit  for  the 
p  jrpose  for  which  it  is  designed,  and  if  this 
article  is  broken,  or  fails  to  accomplish  its  pur- 
pise,  through  the  defect  or  inappropriateness 
of  other  articles  with  which  it  is  used,  the 
warranty  is  not  broken.  Troy  Laundry  Co.  v. 
Hsnry,  23  Oregon  232. 

1.  Latent  Defects  Growing  Out  of  Process  of 
Manufacture  —  England.  —  Randall  v.  Newson, 
2  Q.  B.  D.  102;  Jones  v.  Bright,  5  Bing.  533, 
15  E.  C.  L.  529. 

United  States.  —  Kellogg  Bridge  Co.  v. 
H  imilton,  110  U.  S.  108. 

California.  —  Moult  v.  Baldwin,  67  Cal.  610 
(under  special  statutory  provision). 

Illinois.  —  B-jers  v.  Williams,  16  III  69. 

Michigan.  —  McKinnon  Mfg.  Co.  v.  Alpena 
Fish  Co.,  102  Mich.  221. 

New  York.  —  Weber  v.  Demuth,  (M.  Y.  City 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  658;  Hoc  v.  San- 
b)rn,  21  N.  Y  552,  78  Am.  Dec.  163;  Carlcton 
v.  Lombard,  149  N.  Y.  144;  Bicrman  v.  Citv 
Mills  Co.,  151  N.  Y.  482,  56  Am.  St.  Rep.  636; 
Durbrow,  etc.,  Mfg.  Co.  v.  Cuming,  35  N.  Y. 
App.  Div.  376. 

Ohio.  —  Rodgers  v.  Niles,  11  Ohio  St.  48,  78 
Am.  Dec.  290 

Tennessee.  —  Tennessee  River  Compress  Co. 
v.  Leeds,  97  Tcnn.  574. 

Vermont.  —  Pease  v.  Sabin,  38  Vt.  432,  91 
Am.  Dec.  364. 


2.  Reason  for  Rule.  —  Hoe  v.  Sanborn,  21  N. 
Y.  552,  7S  Am.  Dec.  163. 

Illustration  of  Rule. —  The  plaintiff  pur- 
chased of  the  defendant,  for  a  sound  price, 
cheese  made  by  the  defendant,  and  for  a  pur- 
pose made  known  to  the  defendant,  namely, 
sale  in  a  foreign  market.  The  cheese  was  not 
fit  for  market,  owing  to  a  fault  in  the  manu- 
facture, and  the  defect  was  a  latent  one.  It 
was  held  that  the  defendant  was  liable  upon 
an  implied  warranty  that  the  cheese  was  fit  for 
the  purpose  stated.  Pease  v.  Sabin,  38  Vt. 
432,  91  Am.  Dec.  3C4. 

Rule  the  Same  Whether  Contract  Is  Oral  or 
Written.  —  Carleton  v.  Lombard,  149  N.  Y.  137. 

3.  Latent  Defects  Caused  by  Use  of  Defective 
Materials  When  Known  to  Manufacturer.  — 
Hoult  v.  Baldwin,  67  Cal.  610  (under  special 
statutory  provision);  McKinnon  Mfg.  Co.  v. 
Alpena  Fish  Co.,  102  Mich.  221;  Hoe  v.  San- 
born, 21  N.  Y.  566,  78  Am.  Dec.  163;  Carleton 
v.  Lombard,  149  N.  Y.  144;  Bierman  v.  City 
Mills  Co.,  151  N.  Y.  482,  56  Am.  St.  Rep  636. 

4.  That  Manufacturer  Is  Liable  for  Undiscover- 
able  and  Latent  Defects. —  The  following  cases 
hold  that  the  warranty  extends  to  latent  de- 
fects, unknown  to  and  undiscovered  by  the 
vendor,  which  render  the  article  sold  unfit  for 
the  purpose  intended:  Randall  v.  Newson,  2 
Q.  B.  D.  102;  Rodgers  v.  Niles,  11  Ohio  Si.  51, 
78  Am.  Dec.  290;  Nashua  Iron,  etc.,  Co.  v. 
Brush.  91  Fed.  Rep.  214. 

In  Rodgers  v.  Niles,  11  Ohio  St.  51,  78  Am. 
Dec.  290,  it  was  said:  "  The  manufacturer  is 
an  insurer  of  the  quality  of  the  material  as 
made,  as  much  as  he  is  an  insurer  of  the  work- 
manship." 

That  Manufacturer  Is  Not  Liable  for  Undiscover- 
able  and  Latent  Defects.  —  On  the  other  hand, 
there  are  cases  holding  that  the  manufacturer 
is  not  liable  for  defects  in  the  materials  which 
he  uses,  where  he  could  not  have  discovered 
them  by  careful  in>pcclion.  Hoe  v.  Sanborn, 
21  N.  Y.  566,  78  Am.  Dec.  163;  McKinnon 
Mfg.  Co.  v.  /Vlpena  Fish  Co.,  102  Mich.  221. 
In  ihis  last  case  it  was  held  that  one  selling  an 
engine  is  not  liable  on  an  implied  warranty 
for  a  break  in  the  shaft,  due  to  latent  defects 
unknown  to  him  which  he  could  not  have  dis- 
covered by  examination  of  the  shaft. 

5.  Latent  Defects  from  Unskilfulness  in  Work 
of  Another  Manufacturer.  —  Bragg  -■.  Morrill,  49 
Vt.  45,  24  Am.  Rep.  ro2. 

6.  Latent  Defects  from  Materials  Furnished  by 


15  C.  of  L. — 78 
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is  ill  and  of  itself  legally  equivalent  to  a  positive  affirmation  that  the  article 
has  certain  inherent  qualities  inconsistent  with  the  claimed  defects,  as  is  the 
case  in  the  sale  of  provisions  for  domestic  use.1 

bb.  Illustrations  ok  Rule.  —  A  warranty  of  fitness  for  the  purpose  intended 
has  been  implied  in  the  sale  of  the  following  articles  of  merchandise  or  chat- 
tels:  clothing,2  building  material,3  copper  sheathing  for  vessels,4  cold-blast 
iron,5  spirituous  liquors,6  a  hair-restoring  compound,7  barges,8  barrels,9  boxes 
for  packing  purposes,10  and  machinery  of  all  descriptions, 11  such  as  farming 
implements,1*  stationary  engines,13  furnaces,14  windmills,15  or  mining 
pumps.16  On  the  other  hand,  it  has  been  held  that  firewood  is  not  a  manu- 
factured article  within  the  rule.17 

(b)  Where  Known,  Described,  and  Defined  Article  Is  Ordered.  —  Where  a  known, 
described,  and  defined  article  is  ordered  of  a  manufacturer,  although  it  is 
stated  to  be  required  by  the  purchaser  for  a  particular  purpose,  still  if  a 
known,  described,  and  definite  thing  be  actually  supplied,  there  is  no  warranty 
that  it  shall  answer  the  particular  purpose  intended  by  the  buyer.18    In  sales 


Another  Manufacturer.  —  Wilson  v.  Lawrence, 
139  Mass.  318. 

Illustration.  —  In  Bragg  v.  Morrill,  49  Vt.  45, 
24  Am.  Rep.  102,  the  defendant,  a  machinist 
and  founder,  sold  bv  the  pound  a  wrought 
iron  shaft,  of  which  he  was  not  the  maker,  but 
which  he  turned  and  prepared  for  the  recep- 
tion of  pulleys,  at  an  additional  price  per  day 
for  the  labor.  The  shaft  was  to  be  used  in 
running  machinery  in  a  carriage  shop,  and  on 
being  put  to  the  described  use  broke  because 
of  a  flaw  and  an  imperfect  weld,  which  defects 
were  unknown  to  both  parties,  and  were  not 
discoverable  on  ordinary  inspection  or  exam- 
ination. It  was  held  that  there  was  no  im- 
plied warranty  of  the  soundness  of  the  shaft. 

1.  Bragg  v.  Morrill,  49  Vt.  45,  24  Am.  Rep. 
102. 

2.  Illustrations:  Clothing.  —  Jones  v.  Padgett, 
59  L.  J.  Q.  B.  261;  Drummond  v.  Van  Ingen, 
56  L.  J.  Q.  B.  563. 

3.  Building  Material.  —  Breen  v.  Moran,  51 
Minn.  525. 

4.  Copper  Sheathing. — Jones  v.  Bright,  5 
Bing.  533,  15  E.  C.  L.  529. 

5.  Iron.  —  Mowry  Car,  etc..  Works  v.  Shorter, 
7  Cine.  L.  Bui.  32,  8  Ohio  Dec.  (Reprint)  290. 

6.  Spirituous  Liquors.  —  Macfarlane  v.  Taylor, 
18  L.  T.  N.  S.  214. 

7.  Hair  Restorer.  —  George  v.  Skivington,  39 
L.  J.  Exch.  8. 

8.  Barges.  —  Shepherd  v.  Pybus,  3  M.  &  G. 
868,  42  E.  C.  L.  452. 

9.  Barrels.  —  Poland  v.  Miller,  95  Ind.  387,  48 
Am.  Rep.  730. 

10.  Packing  Boxes. — Gerst  v.  Jones,  32  Gratt. 
(Va.)  518,  34  Am.  Rep.  773. 

11.  Machinery. —  Kennebrew  v.  Southern 
Automalic  Electric  Shock  Mach.  Co.,  106  Ala. 
377;  Craver  v.  Hornburg,  26  Kan.  94;  Mc- 
Clamrock  v.  Flint,  101  Ind.  278;  Tennessee 
River  Compress  Co.  v.  Leeds,  97  Tenn.  574; 
Aultman  ■v.  Hefner,  67  Tex.  54. 

12.  Harvesters,  Reapers,  Potato  Diggers,  Corn 
Cutters.  —  Fox  v.  Stockton  Combined  Har- 
vester, etc.,  Works,  83  Cal.  333  (harvester); 
Hallock  v.  Culler,  71  111.  App.  471  (potato  dig- 
ger); Alpha  Checkrower  Co.  v.  Bradley,  105 
Iowa  537  (corn  cutter);  Warder  v.  Blair,  4 
Penny.  (Pa.)  182;  Osborne  v.  Walley,  8  Pa. 
Super.  Ct.  193  (reaper);  William  Anson  Wood 


Mower,  etc.,  Co.  v.  Thayer,  50  Hun  (N.  Y.) 
516  (reaper). 

13.  Stationary  Engines. — Rodgers  v.  Niles,  11 
Ohio  St.  48,  78  Am.  Dec.  290;  Lefebvre  z\ 
Leforais,  6  Rev.  Leg.  600. 

14.  Furnaces.  —  Huyeti,  etc.,  Mfg.  Co.  v. 
Saile,  45  111.  App.  562;  Fuller-Warren  Co.  v. 
Shurts,  95  Wis.  606. 

15.  Windmills.  —  McClamrock  v.  Flint,  101 
Ind.  278. 

16.  Mining  Pumps.  —  Getty  v.  Rounlree,  2 

Chand.  (Wis.)  28. 

17.  Firewood.  —  Correio  v    Lynch,  65  Cal. 

273- 

18.  Known,  Defined,  and  Described  Articles  — 

England.  —  Chanter  v.  Hopkins,  4  M.  &  W. 
•599;  Ollivant  v.  Bayley,  1  Dav.  &  M.  373,  5 
Q.  B.  288,  48  E.  C.  L.  288,  13  L.  J.  Q.  B. 
34,  7  Jur.  1130;  Turner  v.  Mucklow,  8  Jur.  N. 
S.  870. 

Canada.  —  Morrow  v.  Waterous  Engine  Co., 
18  N.  Bruns.  509. 

United  States.  —  Grand  Ave.  Hotel  Co.  v. 
Wharton,  79  Fed.  Rep.  43,  49  U.  S.  App.  108; 
District  of  Columbia  v.  Clephane,  110  U.  S. 
212;  Seitz  v.  Brewers'  Refrigerating  Mach. 
Co.,  141  U.  S.  510;  Ottawa  Bottle,  etc.,  Co.  v. 
Gunther,  31  Fed.  Rep.  208. 

Alabama.  —  Gachet  v.  Warren,  72  Ala.  288. 

California. — Bancroft  v.  San  Francisco  Tool 
Co.,  120  Cal.  228. 

Illinois.  —  Peoria  Grape  Sugar  Co.  v. 
Turney,  175  111.  631. 

Maryland.  —  Walker  v.  Pue,  57  Md.  155; 
Rice  v.  Forsyth,  41  Md.  389. 

Massachusetts.  —  Lothrop  v.  Otis,  7  Allen 
(Mass.)  435;  Gossler  v.  Eagle  Sugar  Refinery, 
r.03  Mass.  331.  See  also  Day  v.  Mapes-Reeve 
Constr.  Co.,  (Mass.  1899)  54  N.  E.  Rep.  878. 

Minnesota.  —  Goulds  v.  Brophy,  42  Minn. 
109;  Cosgrove  v.  Bennett,  32  Minn.  371;  Wis- 
consin Red  Pressed-Brick  Co.  v.  Hood,  60 
Minn.  401,  51  Am.  St.  Rep.  539;  Wheaton 
Roller-Mill  Co.  v.  John  T.  Noye  Mfg.  Co.,  66 
Minn.  156. 

New  York.  —  Hoe  v.  Sanborn,  21  N.  Y.  552, 
78  Am.  Dec.  163;  Cafre  v.  Lockwood,  22  N.  Y. 
App.  Div.  11. 

Pennsylvania.  —  Port  Carbon  Iron  Co.  v. 
Groves,  68  Pa.  St.  149;  Jarecki  Mfg.  Co.  v. 
Kerr,  165  Pa.  St.  529. 
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by  description  there  is  in  general  only  a  warranty  that  the  goods  are  of  the 
kind  specified.1  A  manufacturer  does  not  impliedly  warrant  the  fitness  of  an 
article  which  he  makes  in  accordance  with  the  directions,  appliances,  and 
specifications  of  the  vendee,  and  for  which  the  manufacturer  is  in  no  way 
responsible  except  that  he  is  required  to  conform  to  the  requirements  of  the 
vendee.* 

(c)  Where  Goods  Are  Ordered  for  Experimental  Use.  —  When  a  well-known  article  is 
to  be  manufactured  for  experimental  purposes,  the  utmost  that  can  be  claimed 
is  that  it  is  to  be  reasonably  fit  for  that  purpose.3 

(3)  By  Manufacturer  to  Dealers  and  Other  Manufacturers.  —  Where  a 
manufacturer  contracts  to  sell  to  a  dealer  or  middleman,  who  buys,  as  the 
manufacturer  knows,  to  sell  again,  there  is  an  implied  warranty  on  the  part  of 
the  manufacturer  that  the  thing  sold  shall  be  reasonably  fit  for  the  purpose 
for  which  it  is  made  and  for  which  the  dealer  intends  to  sell  it.4  And  so, 
where  a  manufacturer  sells  his  product  to  another  manufacturer,  who  buys  it 
to  use  in  another  manufactured  product,  of  which  it  is  a  material,  there  is  an 
implied  warranty  of  its  reasonable  fitness  as  such  material.5 

(4)  By  Dealer  to  User —  (a)  General  Rule.  —  It  is  believed  that  the  weight  of 
authority  sustains  the  rule  that  where  a  dealer  contracts  to  supply  an  article 
in  which  he  deals,  to  be  applied  to  a  particular  purpose,  so  that  the  buyer 
trusts  to  the  judgment  or  skill  of  the  dealer,  there  is  an  implied  warranty  that 
it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied.6  There 


Vermont.  —  Tilton  Safe  Co.  v.  Tisdale,  48 
Vt.  83. 

Virginia.  —  Mason  v.  Chappell,  15  Gratt. 
(Va.)  584. 

Wisconsin.  —  Milwaukee  Boiler  Co.  v.  Dun- 
can, 87  Wis.  120,  41  Am.  St.  Rep.  33. 

Illustrations.  —  Where  a  person  orders  a 
machine,  previously  known  and  ascertained, 
for  which  the  seller  has  a  patent,  it  is  no  de- 
fense to  an  action  for  the  price  of  the  machine 
that  it  did  not  answer  the  purpose  specified  in 
the  patent,  although  it  is  not  shown  that  the 
buyer  had  had  previous  opportunities  of  ex- 
ercising his  judgment  as  to  the  usefulness  of 
the  machine.  Ollivant  v.  Bayley,  5  Q.  B.  288. 
48  E.  C.  L.  283. 

So  where  the  plaintiffs,  who  were  manu- 
facturers of  safes,  sent  to  the  defendant  a  safe 
answering  the  terms  of  a  written  order,  viz., 
"  1  No.  4  safe  with  combination  lock,"  it  was 
held  that  there  was  no  implied  warranty  as  to 
the  mjrit  or  usableness  of  the  lock.  Tilton 
Safe  Co.  v.  Tisdale.  48  Vt.  83. 

So  where  a  contract  called  for  the  delivery 
of  a  certain  kind  of  coal,  designated  by  its 
trade  name,  there  was  no  implied  warranty  of 
its  fitness  for  any  purpose,  or  of  its  qualities 
other  than  that  it  was  of  the  kind  specified. 
Peoria  Grape  Sugar  Co.  v.  Turney,  175  III. 
631. 

It  was  also  held  that  where  one  contracted 
to  furnish  and  set  up  in  a  mill  an  engine  and 
boiler  of  specified  make,  size,  and  power,  there 
was  no  implied  warranty  that  the  apparatus 
would  furnish  power  sufficient  to  operate  the 
mill.  Wheaton  Roller  Mill  Co.  v.  John  T. 
Noye  Mfg.  Co.,  66  Minn.  156. 

1.  Warranty  Only  that  Goods  Will  Correspond 
with  Description.  —  Arch  laic  v.  Moore,  19  III. 
565;  Wisconsin  Red  Pressed- Brick  Co.  v. 
Hood,  60  Minn.  401,  51  Am.  St.  Rep.  539; 
Wolcott  v.  Mount,  36  N.  J.  L.  267,  13  Am.  Rep. 
438;  Cram  v.  Gas  Engine,  etc.,  Co.,  75  Hun 
(N.  Y.)3i6. 
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2.  Goods  Manufactured  According  to  Specifica- 
tions of  Vendee. —  Cosgrove  v.  Bennett,  32 
Minn.  371;  O'Neil  v.  New  York,  etc.,  Min. 
Co.,  3  Nev.  141.  But  see  Iroquois  Furnace 
Co.  v.  Wilkin  Mfg.  Co.,  181  111.  582,  a  case  of 
express  warranty  and  where  the  specifications 
were  prepared  by  the  manufacturer. 

3.  No  Warranty  of  Goods  for  Experimental  Pur- 
poses. —  Maurer  v.  Bliss,  14  Daly  (N.  Y.)  150, 
affirmed  11b  N.  Y.  665.  See  also  Cosgrove  v. 
Bennett,  32  Minn.  371. 

Illustration.  —  Where  a  manufacturer  con- 
tracts to  make  fireproof  brick  to  be  used  be- 
tween the  beams  in  floors  of  a  building,  such 
use  being  experimental,  although  brick  of  this 
description  for  use  between  iron  beams  had 
been  used  before  that  time,  the  only  warianty 
is  that  the  brick  shall  be  reasonably  good  of 
its  kind,  and  free  from  defects  produced  by 
manufacture  and  from  latent  defects.  Maurer 
v.  Bliss,  14  Daly  (N.  Y.)  150,  affirmed  116  N. 
Y.  665. 

4.  Sales  by  Manufacturers  to  Dealers  and  Other 
Manufacturers. — Snow  v.  Schomacker  Mfg. 
Co.,  69  Ala.  111,44  Am.  Rep.  509;  William 
Anson  Wood  Mower,  etc.,  Co.  Thayer,  50 
Ilun  (N.  Y.)  516,  League  Cycle  Co.  v.  Abra- 
hams, (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.) 
548;  Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  Hoff- 
man, (Pa.  1886)  4  Atl.  Rep.  848. 

5.  Downing  v.  Dearborn,  77  Me.  457;  Gau- 
tier  v.  Douglass  Mfg.  Co.,  13  Hun  (N.  Y.)  514; 
Park  v.  Morris  Axe,  etc.,  Co.,  4  Lans.  (N.  Y.) 
103.  affirmed  54  N.  Y.  586.  See  also  Jones  v. 
Bright,  s  Pint;.  513.  15  E.  C.  L.  529. 

6.  Liability  of  Dealer  to  User  —  /  upland. — 
Grav  v.  Cox,  6  Dowl.  &  R.  200,  4  B.  &  C.  108, 
10  E.  C.  L.  283.  1  C.  &  P.  184,  28  Rev.  Rep. 
769,  S  Dowl.  &  R.  220,  5  B.  &  C.  458,  11  E.  C. 
L.  276;  Gillespie  v.  Cheney,  (1896)  2  Q.  B. 
59- 

Georgia.  —  Sims  v.  Howell,  49  Ga.  620; 
Gammell  v,  Gunby,  52  Ga.  504. 

Illinois.  —  Hulchings  v.  Cole,  42  III.  App. 
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are,  however,  some  decisions  which  are  apparently  in  conflict  with  the  rule 
stated.'  This  rule,  of  course,  does  not  extend  to  cases  where  the  purchaser 
and  the  seller  have  equal  means  or  knowledge  as  to  the  fitness  of  the  thing 
s  >1  1  for  the  purpose  for  which  it  is  sold,3  or  where  the  dealer  informs  the 
buyer  that  he  has  no  personal  knowledge  of  the  article  purchased.3 

Necessity  for  Seller  to  Know  Purpose  for  Which  Articles  Wanted.  —  It  is,  of  course,  nec- 
essary,  in  order  to  raise  an  implied  warranty,  that  the  purpose  for  which  the 
goods  are  intended  to  be  used  should  be  known  to  the  seller,4  and  that  the 
buyer  should  rely  on  the  seller's  judgment  in  regard  to  the  article.5 

(b)  Liability  for  Latent  Defects.  —  Where  the  vendor  is  not  the  manufacturer, 
and  the  purchaser  knows  this  fact,  the  former,  is  not  responsible  for  latent 
defects  in  the  absence  of  proof  of  an  express  warranty  or  of  fraud  and  deceit 


26 [;  Edwards  v.  Dillon,  147  111.  14,  37  Am.  St. 
Rep  199. 

Indiana.  —  Zimmerman  v.  Druecker,  15  Ind. 
App.  512. 

Kansas.  —  Smith  v.  McNair,  19  Kan.  332,  27 
Am.  Rep.  117;  Shaw  v.  Smith,  45  Kan.  334. 

Kentucky.  —  Miller  v.  Gaither,  3  Bush  (Ky.) 
153- 

Michigan.  — Little  v.  Van  Syckle,  115  Mich. 
480. 

Minnesota. — Shatto  v.  Abernethy,  35  Minn. 
538. 

Missouri. — Armstrong  v.  Johnson  Tobacco 
Co.,  41  Mo.  App.  254;  Johnson  v.  Sproull,  50 
Mo.  App.  121. 

New  York.  —  Newman  v.  Wilson,  78  Hun 
(N.  Y.)  295. 

Oregon.  —  Morse  v.  Union  Stock  Yard  Co., 
21  Oregon  289. 

Pennsylvania.  —  Leggoe  v.  Mayer,  2  Pa. 
Super.  Ct.  529,  39  W.  N.  C.  (Pa.)  247. 

Vermont  — Wing  v.  Chapman,  49  Vt.  33; 
Best  v.  Flint,  58  Vt.  543,  56  Am.  Rep.  570. 

Illustrations  —  Seed.  —  In  a  sale  of  flax  seed 
sold  to  be  used  for  planting  purposes,  there  is 
an  implied  warranty  that  the  seed  is  of  a  kind 
that  will  grow.  Shaw  v.  Smith,  45  Kan.  334; 
Johnson  v.  Sproull,  50  Mo.  App.  121. 

So  on  a  sale  of  wheat  for  the  express  pur- 
pose of  being  used  for  seed  for  the  production 
of  a  crop,  there  is  an  implied  warranty  that  it 
is  fit  for  that  purpose.  Shatto  v.  Abernethy, 
35  Minn.  538. 

Fertilizers.  —  The  vendor  of  a  fertilizer  is 
presumed  to  warrant  that  the  article  sold  is 
reasonably  fit  for  the  purpose  intended.  Sims 
v.  Howell,  49  Ga.  620;  Gammell  v.  Gunby,  5,2 
Ga.  504.  Contra,  Farrow  v.  Andrews,  69 
Ala.  96. 

Hogs.  —  Where  hogs  were  purchased  for 
shipment  to  market  and  sale  therein,  it  was 
held  that  there  was  an  implied  warranty  on 
the  part  of  the  vendor  that  they  were  fit  for 
the  purpose,  the  vendee  having  no  opportunity 
of  inspecting  them,  but  relying  on  the  judg- 
ment of  the  vendor,  and  both  parties  under- 
standing for  what  purpose  they  were 
intended.  Best  v.  Flint,  58  Vt.  543,  56  Am. 
Rep.  570. 

Pianos.  —  A  dealer  who  sells  a  piano  by 
written  conttact  is  bound  by  an  implied  war- 
ranty that  the  instrument  is  properly  con- 
structed; and  that  is  so  though  the  contract 
contains  no  warranty,  and  it  is  expressly  pro- 
vided that  Ihe  vendor  will  not  be  responsible 
for  any  agreement  or  understanding  between 


salesman  and  purchaser  other  than  those  con- 
tained in  the  contract.    Little  v.  Van  Syckle, 
115  Mich.  480. 
Warranty  in  Case  of  Repairs  Made  by  Purchaser. 

—  Where  a  seller  does  not  expressly  refuse  to 
warrant,  but  points  out  defects  and  states  how 
they  may  be  repaired,  there  is  an  implied  war- 
ranty that  when  those  repairs  are  made  the 
machine  will  be  fit  for  the  purpose  for  which 
he  knows  it  to  be  intended.  Cochran  v. 
Jones,  85  Ga.  678. 

1.  See  Farrow  v.  Andrews,  69  Ala.  96; 
Welsh  v.  Carter,  1  Wend.  (N.  Y.)  185,  19  Am. 
Dec.  473;  Williams  v.  Slaughter,  3  Wis.  347. 

2.  Equal  Means  of  Knowledge  —  How  Rule 
Affected  By.  —  Bartlett  v.  Hoppock,  34  N.  Y. 
118,  88  Am.  Dec.  428;  Livingston  v.  Steven- 
son, 163  Pa.  St.  262;  Stevens  v.  Smith,  21  Vt. 
90;  White  v.  Stelloh,  74  Wis.  435. 

Illustration.  —  Where  the  plaintiff  sold  to  the 
defendant  old  potash  kettles  which,  as  the 
plaintiff  knew,  were  to  be  used  by  the  defendant 
in  stove  making,  and  the  defendant  had  an 
opportunity  to  examine  the  kettles,  and  the 
plaintiff  knew  of  no  defect  and  was  guilty  of 
no  fraud,  it  was  held  that  there  was  no  implied 
warranty  of  fitness  for  use  and  that  1  he  defend- 
ant was  liable  for  the  full  price.  Stevens  v. 
Smith,  21  Vt.  90. 

3.  Where  Dealer  Disclaims  Personal  Knowledge. 

—  Englehardt  v.  Clanton,  83  Ala.  336. 

4.  To  Raise  Warranty,  Purpose  Must  Be  Known 
to  Seller.  —  Jones  v.  Padgett,  24  Q.  B.  D.  650; 
Titley  v.  Enterprise  Stone  Co.,  127  111.  457: 
Talbot  Paving  Co.  v.  Gorman,  103  Mich.  403; 
Charlotte,  etc.,  R.  Co.  v.  Jesup,  (N.  Y.  Super. 
Ct.  Spec.  T.)  44  How.  Pr.  (N.  Y.)  447. 

Indefinite  Statement  of  Purpose.  —  A  warranty 
of  fitness  will  not  be  implied  where  the  state- 
ments of  the  purpose  for  which  a  chattel  was 
to  be  used  were  indefinite  and  failed  to  dis- 
close a  material  feature  of  such  purpose,  and 
there  was  no  reliance  on  the  seller's  judgment. 
Morris  v.  Bradley  Fertilizer  Co.,  64  Fed. 
Rep.  55. 

5.  Purchaser  Must  Rely  on  Seller's  Judgment.  — 

Morris  v.  Bradley  Fertilizer  Co.,  64  Fed. 
Rep.  55. 

In  the  absence  of  evidence  that  a  particular 
use  of  an  article  is  so  usual  as  to  affect  the 
manufacturer  with  a  knowledge  of  the  purpose 
for  which  it  is  required,  there  is  no  implied 
warranty  that  the  article  is  fit  for  every  ordi- 
nary purpose  for  which  an  article  of  that  de- 
scription is  used.  Jones  v.  Padgett,  24  Q.  B. 
D.  650. 
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upon  the  part  of  the  seller.'  Where,  however,  the  seller  knows  that  the 
buyer  relies  on  the  former's  judgment  and  knew  or  ought  to  have  known  of  the 
existence  of  the  defects,  there  is  an  implied  warranty  against  latent  defects.3 
And  the  same  is  true  where  the  seller  knows  of  the  defect  and  fraudulently 
conceals  it  from  the  buyer  at  the  time  of  the  sale.3 

By  Lessor  to  User.  —  A  lessor  of  a  chattel  for  hire  impliedly  warrants  that  it  is 
reasonably  fit  for  the  purpose  for  which  it  is  intended.1 

(5)  By  Grower  or  Producer  to  User.  —  The  liability  of  a  grower  or  producer 
of  an  article  or  commodity  sold  for  a  particular  purpose  is  identical  with  that 
of  the  manufacturer  of  an  article  or  commodity  so  sold.5  This  rule  obviously 
has  its  limits.  It  does  not  impute  to  the  seller  knowledge  as  to  the  qualities 
or  fitness  which  no  human  foresight  or  skill  can  attain,  and  raise  an  implied 
warranty  in  respect  to  them,  when  the  vendor  and  the  purchaser  are  in  equal 
condition  as  to  the  means  of  knowledge,  or  the  latter  must  understand  from 
the  nature  of  the  case  that  the  information,  experience,  and  knowledge  of  the 
vendor  are  not  superior  to  his  own.6 

7.  Sales  Imposing  Exceptional  Liability  on  Seller  —  a.  Sales  of  Food  — 
(1)  English  Rule  —  On  Sales  to  Dealer  or  Middleman.  —  Blackstone  says  that  in  con- 
tracts for  provisions  it  is  always  implied  that  they  are  wholesome,  and  that  if 
they  are  not  wholesome,  an  action  on  the  case  for  deceit  lies  against  the 
vendor.7  No  authority  is  cited  for  this  proposition,  and  it  is  believed  that 
the  English  cases  support  the  rule  that  at  common  law  there  is  no  implied 
warranty  of  quality,  fitness,  or  wholesomencss  in  the  sale  of  provisions,  even 
when  sold  by  a  dealer  for  immediate  domestic  use,  except  in  cases  where  such 
warranty  would  be  implied  from  the  facts  and  circumstances  of  the  sale, 
independently  of  the  fact  that  the  thing  sold  was  an  article  for  domestic  con- 
sumption. In  other  words,  there  are  no  special  implied  warranties  in  the  sale 
of  food  that  do  not  exist  with  reference  to  other  articles.8 

(2)  Rule  in  United  States  —  (a)  On  Sales  to  Dealer  or  Middleman.  —  In  the  United 
States  the  rule  stated  is  adopted,  at  least  to  this  extent:  there  is  no  implied 

1.  Dealer's  Liability  for  Latent  Defects.  —  Otts  Mathews,  7  H.  h  N.  586,  31  L.  J.  Exch.  139;  and 
v.  Alderson,  10  Smed.  &  M.  (Miss.)  476;  Burnby  v.  Bollett,  16  M.  &  W.  644.  said :  "It 
American  Forcite  Powder  Mfg.  Co.  v.  Brady,  is  submitted  that  it  results  clearly  from  these 
4  N.  Y.  App.  Div.  97.  authorities  that  the  responsibility  of  a  victual- 

2.  Latent  Defects  Known  to  Dealer.  —  Otts  v.  ler,  vintner,  brewer,  butcher,  or  cook,  for  sell- 
Alderson,  10  Smed.  &  M.  (Miss.)  476.  ing  unwholesome  food,  does  not  arise  out  of 

3.  Fraudulent  Concealment  of  Defects.  —  Down-  any  contract  or  implied  warranty,  but  is  a 
ing  v.  Dearborn,  77  Me.  457.  responsibility  imposed  by  statute,  that  they 

4.  Warranty  by  Lessor  of  Chattels  for  Hire.  —  shall  make  good  any  damage  caused  by  their 
Reynolds  v.  Roxburgh,  10  Ont.  649.  sale  of    unwholesome    food.     Emmcrton  v. 

5.  Liability  of  Grower  or  Producer  to  User. —  Mathews,  therefore,  when  applying  the  maxim 
Merchants',  etc.,  Sav.  Bank  v.  Fraze,  g  Ind.  of  caveat  emptor  to  the  sale  of  an  article  of  food, 
App.  161,  53  Am.  St.  Rep.  341;  Weller  v.  even  when  the  vendor  is  a  general  dealer,  if 
Bectell,  2  Ind.  App.  228;  White  v.  Miller,  71  the  buyer  has  bought  on  his  own  judgment, 
N.  Y.  1  rS,  27  Am.  Rep.  13;  Beals  v.  Olmstead,  without  express  warranty,  docs  not  seem  10 
24  Vt.  114,  58  Am.  Dec.  150.  be  at  all   in  contradiction  with  the  earlier 

6.  Limitations  of  Rule.  —  Scott  v.  Renick,  I  authorities,  as  explained  in  Burnby  v.  Bollett 
B.  Mon.  (Ky.)  64,  35  Am.  Dec.  177;  McQuaid  by  Parke.  B.,  and  the  correctness  of  the  de- 
v.  Ross,  85  Wis.  492,  39  Am.  Si.  Rep.  864.  cision  has  since  been  confirmed  by  the  Corn- 
But  compare  Hutchings  v.  Cole,  42  111.  App.  mon  Pleas  Division." 

261.  The  rule  is  also  recognized  by  other  text 

7.  Statement  of  Blackstone.  —  3  Black.  Com.  writers.  Sec  1  Wharton  on  Contracts,  £  222; 
165.  2  Schouler  on  Personal  Property  (2d  ed.),  §  348; 

8.  No  Implied  Warranty  of  Fitness  According  to  Biddlc  on  Chattel  Warranties,  £  191.  Compart 
English  Decisions.  —  Emmcrton  v.  Mathews,  7  Harman  v.  Bennett,  1  F.  &  F.  460;  Stantliffe 
H.  &  N.  586;  Smith  v.  Baker,  40  L.  T.  N.  S.  v.  Clarke.  7  Exch.  439. 

261.    See  also  Burnby  v.  Bollett,  16  M.  &  W.  Illustration.  —  A  salesman  who  sells   in  a 

644.  which  supports  the  rule  stated  in  the  text.  public  market  meat  which  is  afterwards  found 

at  least   by   implication:    and   Benjamin  on  to  be  unfit  for  human  food,  but  which  he  had 

Sales  (6th  ed),  §  072,  in  which  the  writer,  hav-  no  means  of  knowing,  or  reason  to  suspect, 

ing  cited  and  commented  upon  3  Black.  Com.  was  other  than  good  and  wholesome  meat,  is 

166;  Paslcy  -'.  Freeman,  3  T.  R,  51;  Chitty  not  liable  upon  an  action  for  implied  warranty, 

on  Contracts  419   (ed.   1S8 1  >;   Emmerton  v.  Emmcrton  v,  Mathews,  7  II.  &  N.  586. 
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warranty  of  soundness  or  wholesomeness  arising  from  the  sale  of  food  pro- 
visions  to  a  dealer  or  middleman  who  buys  on  the  market,  not  for  consump- 
tion, but  for  sale  to  others.1 

(b)  On  Sales  to  Consumer  by  Regular  Dealer.  —  In  case  the  sale  is  directly  to  the 
iumer  the  rule  is  different.    In  all  sales  of  food  provisions  by  a  retail 

dealer  for  immediate  domestic  use  there  is  an  implied  warranty  of  fitness  and 
wholesomeness  for  consumption.    The  holdings  2  and  dicta  3  to  this  effect  are 
numerous,  and  they  proceed  upon  the  theory  that  a  rule  of  this  nature  is  nec- 
iary  for  the  preservation  of  health  and  life.4 

(c)  On  Sales  to  Consumer  by  One  Not  Regular  Dealer.  —  Whether  a  warranty  would  be 
implied  in  a  sale  for  domestic  use  where  the  vendor  is  not  a  regular  dealer  is 
not  well  settled.  In  one  case  it  is  held  that  a  warranty  will  be  implied.5  On 
the  other  hand,  it  is  said  in  one  case  6  and  held  in  another  7  that  there  will 


1.  No  Warranty  on  Sales  to  Dealer  or  Middleman 

—  Illinois.  —  Wiedeman  v.  Keller,  171  111.  Q3, 
reversing  58  111.  App.  382. 

Indiana.  —  Humphreys  v.  Comline,  8  Blackf. 
(Ind.)5i6. 

Kentucky.  —  Jones  v.  Murray,  3  T.  B.  Mon. 
(Ky.)  83. 

Louisiana.  — Rocchi  v.  Schwabacher,  33  La. 
Ann.  1364. 

Massachusetts.  —  Winsor  v.  Lombard,  18 
Pick.  (Mass.)  57;  Howard  v.  Emerson,  no 
Mass.  320,  14  Am.  Rep.  608. 

Minnesota.  —  Hanson  v.  Hartse,  70  Minn. 
282;  Ryder  v.  Neitge,  21  Minn.  70. 

New  York.  —  Goldrich  v.  Ryan,  3  E.  D. 
Smith  (N.  Y.)  324;  Moses  v.  Mead,  5  Den.  (N. 
Y.)  617;  Hyland  v.  Sherman,  2  E.  D.  Smith 
(N.  Y.)  234;  Cotton  v.  Reed,  (County  Ct.)  25 
Misc.  (N.  Y.)  380. 

Pennsylvania.  —  Cannon  v.  Young.  19  Pa. 
Co.  Ct.  239,  5  Pa.  Dist.  772. 

Tennessee .  —  Goad  v.  Johnson,  6  Heisk. 
(Tenn.)  340. 

Texas.  —  Battaglia  v.  Thomas,  5  Tex.  Civ. 
App.  563- 

Applications  of  Rule.  — ■  In  the  sale  of  a  live 
cow  by  a  farmer  to  a  retail  butcher,  there  is  no 
implied  warranty  that  she  is  fit  for  food,  al- 
though the  seller  knows  that  the  animal  is 
boughl  to  be  cut  up  into  beef  for  immediate 
domestic  consumption.  Howard  v.  Emerson, 
no  Mass.  320,  14  Am.  Rep.  608;  Cotton  v. 
Reed  (County  Ct.)  25  Misc.  (N.  Y.)  380.  But 
compare  Money  v.  Fisher,  92  Hun  (N.  Y.)  347. 

So  it  has  been  held  that  a  drover  selling  beef 
cattle  to  a  butcher  does  not  imply  a  warranty 
thai  they  are  not  bruised.  Goldrich  v.  Ryan, 
3  E.  D.  Smith  (N.  Y.)  324. 

Effect  of  Fraud  on  Part  of  Seller.  —  In  case  the 
seller  of  food  provisions  makes  fraudulent  rep- 
resentations as  to  the  article  which  he  is 
selling,  he  will  be  liable  as  on  an  implied  war- 
ranty.   Burch  v.  Spencer,  15  Hun  (N.  Y.)  504. 

Exceptions  to  Rule  —  Sale  of  Bread.  —  It  has 
been  held  in  one  decision  that  a  baker  im- 
pliedly  warrants  the  wholesomeness  of  the 
bread  which  he  sells  at  a  discount  to  a  peddler 
who  distributes  it.  This  is  clearly  a  case  of  a 
sale  to  a  middleman,  but  the  court  reasoned 
that  bread  is  an  article  sold  for  immediate 
consumption  and  never  enters  into  commerce, 
and  as  one  of  the  prime  necessities  of  life  is  of 
no  use  unless  it  is  good  for  food;  that  the  ped- 
dler was  in  fact  a  mere  go-between  for  the 
baker  and  his  customers,  as  he  was  only  re- 
quired to  pay  for  the  bread  he  sold,  receiving 
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the  discount  from  the  retail  price.  Sinclair  v. 
Hathaway,  57  Mich.  60,  58  Am.  Rep.  327. 

2.  Warranty  on  Sales  Directly  to  Consumer  — 
Decisions.  —  Wiedeman  v.  Keller,  171  111.  93, 
reversing  58  111.  App.  382;  Craft  v.  Parker,  96 
Mich.  245;  Money  v.  Fisher,  92  Hun  (N.  Y.) 
347;  McNaughton  v.  Joy,  1  W.  N.  C.  (Pa.)  470. 

Illustrations. —  Where  butter  and  potatoes 
were  sold  for  table  use,  it  was  held  that  there 
was  an  implied  warranty  that  they  were  fit  for 
such  use  and  were  wholesome.  McNaughton 
v.  Joy,  1  W.  N.  C.  (Pa.)  470.  See  also  Money 
v.  Fisher,  92  Hun  (N.  Y.)  347. 

3.  Dicta.  —  Lukens  v.  Freiund,  27  Kan.  664, 
41  Am.  Rep.  429;  Jones  v.  Murray,  3  T.  B. 
Mon.  (Ky.)  83;  Osgood  v.  Lewis,  2  Har.  &  G. 
(Md.)  495,  18  Am.  Dec.  317;  Ryder  v.  Neitge, 
21  Minn.  70;  Van  Bracklin  v.  Fonda,  12  Johns. 
(N.  Y.)  468,  7  Am.  Dec.  339;  Divine  v.  McCor- 
mick,  50  Barb.  (M.  Y.)  116;  Moses  v.  Mead,  I 
Den.  (N.  Y.)  387,  43  Am.  Dec.  676. 

4.  Reason  for  Rule.  —  See  Hoover  v.  Peters, 
18  Mich.  51;  Van  Bracklin  v.  Fonda,  12  Johns. 
(N.  Y.)  46S,  7  Am.  Dec.  339. 

Limitations  of  Rule  —  Sale  of  Canned  Goods.  — 
In  a  recent  decision  it  was  held  that  there  is 
no  implied  warranty  on  the  sale  of  canned 
food,  not  prepared  for  the  seller,  that  it  is  fit 
for  food  In  reaching  this  decision  the  court 
reasoned  as  follows:  The  doctrine  of  implied 
warranty  proceeds  upon  the  assumption  that 
the  vendor  had  some  means  of  knowledge, 
opportunities  for  inspection,  or  sources  of  in- 
formation with  regard  to  the  article,  which  are 
not  accessible  or  are  unknown  to  the  pur- 
chaser. Those  who  purchase  ought  to  be  pre- 
sumed to  know  that  the  retail  merchant  who 
sells  to  the  consumer  food  in  sealed  cans,  and 
with  which  he  has  no  connection  other  than  as 
conduit  between  packer  and  consumer,  has  no 
other  means  of  knowing  the  contents  of  the 
cans  than  the  purchaser  has,  and  in  that 
event,  if  the  purchaser  desires  to  protect  him- 
self, he  may  ask  for  an  investigation  at  the 
time  of  purchase,  or  he  may  get  an  express 
warranty  as  lo  the  quality  of  the  goods;  and 
if  he  fails  to  do  this,  the  maxim  caveat  emptor 
must  apply.  Julian  v.  Laubenberger,  (Supm. 
Ct.  Tr.  T.)  16  Misc.  (N.  Y.)  646. 

5.  Whether  Warranty  Arises  if  Vendor  Is  Not 
Regular  Dealer  —  Affirmative  View.  —  Hoover 
v.  Peters,  18  Mich.  51. 

6.  Negative  View.  —  Wiedeman  v.  Keller,  171 
111.  93- 

7.  Giroux  v.  Stedman,  145  Mass.  439,  1  Am. 
St.  Rep.  472. 
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be  no  warranty  under  such  circumstances. 

(d)  On  Sales  of  Food  for  Cattle.  —  The  courts  have  refused  to  extend  the  rule 
to  food  sold  for  consumption  by  domestic  animals,  holding  that  the  rule  is 
recognized  on  the  grounds  of  public  policy,  only  for  the  protection  of  human 
health.1  Of  course  there  is  an  implied  warranty  that  the  feed  is  reasonably 
fit  for  food,  if  the  purchaser  has  no  opportunity  to  inspect  it,2  or  if  the  seller 
turns  it  over  to  the  buyer  without  disclosing  latent  defects  of  which  he  has 
knowledge.3 

b.  SALES  OF  DRUGS.  —  In  the  sale  of  drugs,  medicines,  or  chemicals,  the 
rule  caveat  emptor  does  not  apply  if  the  purchaser  is  not  an  expert,  and  buys 
in  reliance  upon  the  knowledge  and  skill  of  the  druggist.  In  such  case  there 
is  an  implied  warranty  that  the  thing  sold  is  what  it  purports  to  be,  fit  for  the 
uses  to  which  it  is  usually  put  or  for  which  a  druggist  has  recommended  it, 
and  that  it  is  not  another  or  a  more  dangerous  drug  than  the  one  called  for 
by  the  purchaser.*  For  a  breach  of  this  warranty  the  druggist  is*  liable  in 
damages,  and  if  he  sells  as  a  harmless  drug  a  dangerous  and  poisonous  one  he 
is  liable  for  any  injuries  that  follow,  even  though  such  sale  was  to  a  dealer 
who  sold  again  to  the  person  injured,  relying  on  the  knowledge,  skill,  and 
representations  of  the  original  seller.5 

8.  Implied  Warranty  that  Goods  Sold  Are  Manufacturer's  Own  Make.  — 
Whether  a  manufacturer  who  is  not  otherwise  a  dealer  impliedly  warrants  that 
he  will  fill  orders  for  articles  of  the  kind  he  manufactures,  with  goods  of  his 
own  make,  does  not  seem  to  be  well  settled.  There  are  rulings  both  ways  on 
this  question.0 

9.  Time  Covered  by  Warranty.  —  An  implied  warranty  extends  only  to 
defects  existing  at  the  time  of  the  sale.7  Therefore,  if  the  chattel  is  sound  at 
the  time  of  the  sale,  the  implied  warranty  of  soundness  is  complied  with 
although  it  was  unsound  at  the  time  of  delivery.8 

10.  No  Implied  Warranty  in  Executed  Contract  of  Sale.  —  In  executed  con- 
tracts of  sale  of  personal  property  the  rule  of  the  common  law  is  caveat 
emptor,  and  there  is  no  implied  warranty  as  to  the  quality  of  the  article  sold.9 

1.  No  Implied  Warranty  in  Sales  of  Food  for  crop  caused  thereby.  Jones  v.  George,  6i 
Cattle.  —  Lukens  v.  Freiund,  27  Kan.  O64,  41      Tex.  345,  48  Am.  Rep.  280. 

Am.  Rep.  429.    In  this  case  a  farmer  bought  5.  Liability  of  Original  Seller.  —  Thomas  v. 

of  a  miller  a  sack  of  bran  for  his  cows.    Be-  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455. 

fore  it  was  removed  from  the  mill,  two  copper  6.  That  Warranty  Is  Implied  in  Such  Case.  — 

clasps  fell  into  it,  and  one  of  the  cows  swal-  In  Johnson  v.  Raylton,  7  Q.  B.  D.  439,  it  was 

lowed  them  and    was  killed  thereby.     The  held  that  where  goods  are  purchased  of  a 

bran  was  part  of  a  quantity  on  hand,  open  to  manufacturer  noi  otherwise  a  dealer  in  them, 

inspection,  and  there  was  no  express  war-  in  the  absence  of  any  custom  or  usage  to  the 

ranty.    The  court  held  that  the  buyer  had  no  contrary  there  is  an  implied  condition  that  the 

remedy  against  the  miller.  goods  are  of  the  seller's  own  make,  and  it  is 

2.  Warranty  Implied  When  Purchaser  Does  Not  immaterial  whether  the  goods  proposed  for 
Inspect.  —  Coylc  v.  Baum,  3  Okla.  695.  delivery  are  as  good  as  or  even  belter  than 

3.  Or  Where  Dealer  Does  Not  Disclose  Latent  similar  goods  of  the  seller's  own  make. 
Defects. —  French  v.  Vining,  102  Mass.  132,  3  That  Warranty  Is  Not  Implied  in  Such  Case. — 
Am.  Rep.  440,  in  which  case  it  was  held  that  In  West  Stockton  Iron  Co.  v.  Xeilson,  17  Scot, 
if  a  person  sells,  for  the  purpose  of  being  fed  L.  Rep.  719,  the  court  laid  down  the  opposite 
to  a  cow,  a  lot  of  hay  on  which  he  knows  doctrine  from  that  stated  in  the  preceding 
white  lead  to  have  been  spilt,  and  the  cow  dies  note,  and  this  rule  was  followed  in  the  later 
from  the  effects  of  the  lead,  he  is  liable  for  the  decision  of  Johnson  v.  Nicoll,  IS  Scot.  L.  Rep. 
loss  although  he  carefully  endeavored  to  sepa-  268. 

rate  and  remove  the  damaged  hay  and  thought  7.  Defects  Existing  at  Time  of  Sale.  —  Postcl  v. 

he  had  succeeded.  Oard,  1  Ind.  App.  252;   Garrett  v.  Heaston,  5 

4.  Sales  of  Drugs.  —  Jones  v.  George,  56  Blackf.  (Ind.)  349;  Price  v.  Barr,  Liu.  Scl. 
Tex.  149,  42  Am.  Rep.  689,  61  Tex.  345,  48  Cas.  (Ky.)  217;  Stamm  v.  Kuhlmann.  1  Mo. 
Am.  Rep.  280  App.  29ft. 

Application  of  Rule.  —  Where  a  druggist,  on  8.  No  Liability  for  Unsoundness  at  Time  of  De- 
being  applied  to  for  Paris  green,  knowing  that  livery.  —  Price  v.  Barr,  Lltt.  Sel.  Cas.  (Kv.) 
it  was  required  for  killing  cotton  worms,  dcliv-  217.  See  also  Joliff  v.  Bcndell,  R.  &  M.  136, 
ered  an  inferior  article  as  Paris  green,  with-  21  E.  C.  L.  397. 

out  express  warranty,  he  was  nevertheless  9.  No  Implied  Warranty  in  Exocuted  Contracts 

held  liable  in  damages  for  the  failure  of  the  of  8ale  —  McClung  v.  Kcllcy,  21  Iowa  508; 
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Fraud  will,  however,  prevent  the  application  of  the  maxim  in  such  a  case.1 
Whether  a  contract  is  executed  or  executory  is  a  question  to  be  determined 
by  the  jury  from  all  the  facts  and  circumstances  of  the  case.2 

VI.  Implied  Warranty  in  Parol  Gift.  —  The  law  implies  no  warranty  in 
the  case  of  ;i  parol  gift  of  a  chattel.3 

VII.  Implied  Warranty  on  Exchange  of  Property  —  warranty  of  Title.  —  A 
warranty  of  title  is  implied  upon  an  exchange  the  same  as  upon  a  sale  of  chat- 
tels, and  this  warranty  is  as  much  a  part  of  the  contract  as  if  it  had  been 
rx press.4  The  warranty  is  not  confined  to  a  party's  right  to  exchange  prop- 
erty, but  is  in  substance  a  warranty  that  his  title  is  perfect  and  free  from  all 
liens  and  incumbrances.5 

Warranty  of  Quality.  —  As  a  general  rule  there  is  no  implied  warranty  of  quality 
upon  an  exchange  of  chattels.6 

VIII.  Implied  Warranty  on  Sales  of  Second-hand  Chattels.  —  In  the  sale 
of  second-hand  chattels,  there  is  ordinarily  no  implied  warranty  of  quality,  or 
that  they  are  fit  for  the  purpose  for  which  they  were  made.7 

IX.  Implied  Warranty  in  Sales  or  Transfers  of  Choses  in  Action  — 
statement  of  Rule.  —  It  is  a  general  rule  that  one  making  a  sale  or  transfer  of  a 
chose  in  action  warrants  its  genuineness,  and  this  is  so  whether  he  warrants  it 


Cleu  v.  McPherson,  I  Bosw.  (N.  Y.)  480;  Hart 
v.  Wright,  17  Wend.  (N.  Y.)  267;  Perkins  v. 
Harrison,  (N.  Y.  City  Ct.  Tr.  T.)  2  City  Ct.  (N. 
Y.)  nr;  Hadley  v.  Clinton  County  Importing 
Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454;  McNeal 
v.  Banks,  6  Kulp  (Pa.)  371. 
Purchaser  Takes  Property  Regardless  of  Defects. 

—  As  a  general  rule,  incompleted  sales  the 
purchaser  must  take  the  property  regardless 
of  defects,  unless  there  has  been  an  express 
warranty,  false  represenlation,  or  fraudulent 
concealment,  while  in  executory  sales  the  con- 
tract always  carries  an  obligation  that  the  arti- 
cle sold  shall  be  merchantable  or  at  least  not 
have  any  remarkable  defects.  McClung  v. 
Kelley,  21  Iowa  508. 

1.  Except  in  Cases  of  Fraud.  —  McClung  v. 
Kelley,  21  Iowa  508;  Hadley  v,  Clinton 
County  Importing  Co.,  13  Ohio  St.  502,  82  Am. 
Dec.  454;  McNeal  v.  Banks,  6  Kulp  (Pa.)  371. 

2.  Whether  Contract  Executed  or  Executory 
Question  for  Jury.  —  McClung  v.  Kelley,  21 
Iowa  508;  Cleu  v.  McPherson,  1  Bosw.  (N.  Y.) 
480. 

3.  Warranty  in  Case  of  Parol  Gifts.  —  Pate  v. 
Barrett,  2  Dana  (Ky.)  427. 

4.  Implied  Warranty  on  Exchange  of  Property. 

—  Gaylor  v.  Copes,  16  Fed.  Rep.  49;  Hunt  v. 
Sacketr,  31  Mich.  18;  Close  v.  Crossland,  47 
Minn.  500;  Sargent  v.  Curiier,  49  N.  H.  310,  6 
Am.  Rep.  524;  Rivers  v.  Grugett,  1  McCotd 
L.  (S.  Car.)  100,  id  Am.  Dec.  654;  Patee  v. 
Pelton,  48  Vt.  182;  Byrnside  v.  Burdett,  15  W. 
Va.  702.  See  the  title  Exchange  of  Prop- 
erty, vol   ri,  p.  ^ib  ct  seq. 

5.  Sargent  v.  Currier,  49  N.  H.  310,  6  Am. 
Rep.  524. 

Illustration  of  Rule.  —  A  warranty  of  title  is 
to  be  implied  from  a  contract,  as  much  in  the 
case  of  exchange  of  horses  then  in  the  posses- 
sion of  those  making  the  trade  as  upon  a  sale. 
Byrnside  v.  Burdett,  15  W.  Va.  702. 

Giving  of  Property  in  Payment.  —  When,  in 
case  of  a  settlement  between  debtor  and  cred- 
itor, property  wholly  outside  of  the  differences 
between  the  parties  is  given  in  payment,  there 


is  an  implied  warranty  of  title  the  same  as  in 
the  case  of  a  sale  or  exchange  of  property. 
Gaylor  v.  Copes,  16  Fed.  Rep.  49. 

6.  La  Neuville  v.  Nourse,  3  Campb.  351; 
Power  v.  Wells,  1  Dougl.  24,  note  8;  Gibson 
v.  Hammell,  Tappan  (Ohio)  79.  See  also 
Emanuel  v.  Dane,  3  Campb.  299;  Crevier  v. 
Chayer,  3  Montreal  Leg.  N.  84. 

Warranty  of  Quality  —  How  Affected  by  Cus- 
tom. —  Where  a  contract  for  an  exchange  of 
yachts  was  effected  by  the  plaintiff  through 
the  defendant's  agent,  who  represented  to  the 
plaintiff  that  the  defendant's  yacht  was  away 
from  the  city,  and  did  not,  until  the  day  on 
which  the  contract  was  signed,  inform  him 
that  it  was  in  port,  and  where  there  was  a 
custom,  in  buying  and  selling  yachts,  to  rely 
on  the  representations  made  as  to  their  condi- 
tion and  completeness  of  outfit,  and  it  was 
known  that  the  plaintiff  intended  to  rely  on 
the  representations  made  to  him,  it  was  held 
that  the  rule  of  caveat  emptor  did  not  apply. 
Dawson  v.  Chisholm,  (Supm.  Ct.  Gen.  T.)  1 
N.  Y.  Supp.  171. 

7.  Second-hand  Chattels.  —  Ramming  v.  Cald- 
well, 43  111.  App.  175;  Cogel  v.  Kniseley,  S9 
111.  598;  Holden  v.  Clancy,  58  Barb.  (N.  Y.)  590. 

Where  a  second-hand  engine  with  defects 
known  to  the  seller  was  examined  by  the 
buyer  and  an  expert  chosen  by  him,  without 
discovery  of  the  defects,  it  was  held  that  the 
failure  of  the  seller  to  disclose  the  defects, 
under  the  circumstances,  did  not  charge  him 
with  an  implied  warranty.  Cogel  v.  Kniseley, 
89  111.  598. 

Implied  Warranty  that  Article  Is  New.  —  A 

purchase  of  a  machine  from  a  dealer  implies 
that  the  machine  shall  be  new — that  is,  not 
second-hand,  or  the  worse  for  wear  —  and 
under  an  order,  therefore,  the  dealer  cannot 
impose  upon  the  vendee  a  second-hand  and 
worn  machine,  whether  it  complies  or  fails  to 
comply  with  the  terms  of  his  warranty  that  it 
is  well  made  and  that  it  will  do  as  good  work 
as  any  machine  of  its  class.  Grieb  v.  Cole,  60 
Mich.  397,  1  Am.  St.  Rep.  533. 
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in  terms  or  is  silent  at  the  time  when  the  sale  or  transfer  is  made.1  The 
seller  does  not,  however,  undertake  that  the  instrument  is  worth  what  it  rep- 
resents, but  merely  that  it  is  what  it  purports  to  be.  He  only  warrants  the 
genuineness  of  the  claim.2 

Applications  of  Rule  —  Bills  and  Notes.  — -  The  general  principles  in  regard  to  the 
implied  warranties  arising  from  the  transfer  of  a  bill  of  exchange  or  promissory 
note  have  already  been  stated.3 

Shares  of  stock.  —  There  is  an  implied  warranty  that  shares  of  stock  sold  or 


1.  Warranty  in  Sales  or  Transfers  of  Choses  in 
Action.  —  Tyler  v.  Bailey,  71  111.  34;  Flynn  v. 
Allen,  57  Pa.  St.  482. 

2.  Genuineness  Only  Warranty  Implied.  — 
Flynn  v.  Allen,  57  Pa.  St.  482;  Lyons  v. 
Divelbis,  22  Pa.  St.  185. 

3.  Bills  and  Notes.  —  See  the  titles  Bill  and 
Note  Brokers,  vol.  4,  p.  51;  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p. 
481.  In  addition  to  the  cases  cited  under 
these  titles,  see  the  following  on  the  points 
indicated  by  the  headlines: 

Warranty  of  Title  and  Genuineness  Implied.  — 
Alleman  v.  Wheeler,  101  Ind.  144. 

Express  Refusal  to  Warrant.  —  If,  at  the  time 
of  the  sale  of  a  promissory  note,  the  vendor 
expressly  declines  lo  warrant  the  genuineness 
thereof,  there  can  be  no  implied  warranty  of 
genuineness.    Bell  v.  Dagg,  60  N.  Y.  528. 

Warranty  Implied  of  a  Valid  and  Subsisting 
Obligation.  —  Mandeville  v.  Newton  119  N. 
Y.  10;  Earnest  v.  Barrett,  6  Ind.  App.  371; 
Curtis  v.  Brooks,  37  Barb.  (N.  Y.)  476;  Mar- 
shall v.  Morgan,  58  Vt.  bo;  While  v.  Stelloh, 
74  Wis.  435;  Daskam  v.  Ullman,  74  Wis.  474; 
Hurd  v.  Hall,  12  Wis.  112;  Giffert  v.  West,  33 
Wis.  617. 

The  rule  that  there  is  an  implied  warranty, 
upon  the  purchase  of  a  note,  that  it  is  a  valid 
obligation  does  not  apply  in  favor  of  one  who 
purchases  a  note  from  the  holder  for  the  pur- 
pose of  securing  the  benefit  of  collateral  secur- 
ity under  an  arrangement  with  the  makers  of 
the  note,  who  are  his  debtors,  that  he  may 
apply  the  surplus  to  the  payment  of  his  debt. 
Mandeville  v.  Newton,  ng  N.  Y.  10. 

Warranty  Implied  that  Instrument  Is  Unpaid.  — 
While  v.  Stelloh,  74  Wis.  435;  Daskam  v.  Ull- 
man, 74  Wis.  474. 

Warranty  Implied  of  Legal  Capacity  of  Parties 
to  Instrument.  —  Lobdell  v.  Baker,  1  Met. 
(Miss.)  193,  35  Am.  Dec.  358;  Thrall  v.  New- 
ell, 19  Vt.  202,  47  Am.  Dec.  682.  Contra, 
Baldwin  v.  Van  Deusen.  37  N.  Y.  487. 

Warranty  Implied  of  Power  to  Act  in  Represent- 
ative Capacity.  —  Hussey  v.  Sibley,  66  Me. 
192,  22  Am.  Rep.  557. 

Warranty  that  Instrument  Has  Not  Been  Mate- 
rially Altered. — Jones  v.  Ryde,  5  Taunt.  488, 
1  E,  C.  L.  166. 

Warranty  Against  Defense  Arising  from  Seller's 
Acts.  —  Smilh  v.  Coregc,  53  Ark.  295;  Challiss 
v.  McCrum,  22  Kan.  157,  31  Am.  Rep.  181; 
Delaware  Bank  7/.  Jarvis,  20  N.  Y.  226;  Ross 
v.  Terry,  63  N.  Y.  613. 

Warranty  that  Seller  Knows  of  No  Defense.  — 
Benjamin's  Chalmers's  Dig.  Law  of  Hills  of 
Exchange,  art.  226;  Persons  v.  Jones,  12  Ga. 
371,  58  Am.  Dec.  476;  Bridge  v.  Batchcldcr,  9 
Allen  (Mass.)  394;  Willson  v.  Force,  6  Johns. 
(N.  Y.)  no.  5  Am.  Dec.  195. 
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Undisclosed    Insolvency    of    Maker. —  If  the 

seller  of  a  note  knows  at  the  time  of  sale  that 
the  parties  to  it  are  insolvent,  the  sale  is  a 
fraud  on  the  purchaser,  and  the  latter  may 
recover  the  consideration  paid  for  the  instru- 
ment. Bridge  v.  Batchelder,  9  Allen  (Mass.) 
394;  Willson  v.  Foree,  6  Johns.  (N.  Y.)  no,  5 
Am.  Dec.  195. 

Warranty  of  Genuineness  of  Signature  —  Eng- 
land.—  Jones  v.  Ryde,  5  Taunt.  488,  1  E.  C. 
L.  166. 

Arkansas.  —  Smith  v.  Corege,  53  Ark.  295. 

Connecticut.  —  Eagle  Bank  v.  Smith,  5  Conn. 
74,  13  Am.  Dec.  37;  Terry  v.  Bissell,  26 
Conn.  31. 

Hawaii.  —  Dana  i/.  Angel,  1  Hawaii  180. 
Illinois.  —  Wolverton    v.    Sumner,    53  111. 
App.  115. 

Indiana.  —  Earnest  v.  Barrett,  6  Ind.  App. 
371;  AlleiTian  v.  Wheeler,  101  Ind.  144;  Hoff- 
man v.  Hollingsworth,  10  Ind.  App.  353. 

Kentucky.  —  Marshall  v.  Peck,  1  Dana  (Ky.) 
612;  Glass  v.  Read,  2  Dana  (Ky.)  168;  Wynn 
v.  Poynter,  3  Bush  (Ky.)  55. 

Louisiana.  —  Michel  v.  Valentine,  10  Rob. 
(La.)  404. 

Minnesota.  —  Brown  v.  Ames,  59  Minn. 
476. 

New   York.  —  Baldwin  v.  Van  Deusen,  37  • 
N.  Y.  492;   Meriden  Nat.  Bank  v.  Gallaudet, 
120  N.  Y.  298;  Whitney  v.  National  Bank,  45 
N.  Y.  303;  Bell  v.  Dagg,  60  N.  Y.  528. 

Ohio.  —  Lamson  v.  Pfaff,  1  Handy  (Ohio) 
449- 

Pennsylvania.  —  Haldeman  v.  Pennsylvania 
Cent.  R.  Co.,  50  Pa.  St.  441,  88  Am.  Dec. 
549- 

South  Carolina.  —  Strange  v.  Ellison,  2 
Bailey  L.  (S.  Car.)  385. 

Tennessee.  —  Barton     v.     Trent,    3  Head 
(Tenn.)  167. 

Vermont.  —  Allen  v.  Clark,  49  Vl.  390. 

But  compare  Baxter  v.  Durcn,  29  Mc.  434, 
50  Am.  Dec.  602;  Fisher  v.  Rieman,  12  Md. 
497;  Ellis  v.  Wild,  6  Mass.  321. 

No  Warranty  of  Solvency  of  Parties --  Ken- 
tucky.—  Smallwood  v.  Woods,  1  Bibb  (Ky.) 
542;  Marklcy  v.  Withers,  4  T.  B.  Mon.  (Ky.) 
16;  Hurst  v.  Chambers,  12  Bush  (Ky.)  155. 

Maine.  —  Millikcn  v.  Chapman,  75  Me.  306, 
46  Am.  Rep.  386. 

Massachusetts.  —  Day  v.  Kinney,  131  Mass. 
37- 

Rhode  Island.  —  Aldrich  v.  Jackson,  5  R.  I. 
218;  Bicknall  :'.  Waterman,  5  R.  I.  43;  Bur- 
gess v  Chapin,  5  R.  I.  225;  Beckwith  v. 
Farnum,  5  R.  1.  230. 

Virginia.  —  Lyons  v.  Miller,  6  Gratt.  (Va.) 
427,  52  Am.  Dec.  129. 

Wisconsin.  —  Hurd    v.  Hall,   12  Wis.  111; 
Giffert  v.  West,  33  Wis.  617. 
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isferred  are  genuine,1  but  not  that  they  are  valuable,2  or  that  they  have 
not  been  fraudulently  issued  in  excess  of  the  charter  limit,3  or  that  they  will 
not  depreciate  in  value,  whether  from  causes  before  or  after  the  sale,4  or  that 
the  corporation  issuing  the  stock  was  a  corporation  de  jure* 

Bonds.  —  There  is  also  an  implied  warranty  of  genuineness  in  the  sale  of  all 
kinds  of  bonds.6  A  purchaser  may  therefore  recover  back  the  money  paid  on 
them  if  they  prove  to  be  counterfeit.7  There  is,  however,  no  liability  on  the 
part  of  the  seller  if  the  bonds  are  held  void  for  want  of  authority  in  the  legisla- 
ture to  pass  the  acts  under  which  they  were  issued,8  or  in  case  they  prove  to 
be  a  fraudulent  reissue  of  genuine  bonds,9  or  in  case  they  are  void  for  want  of 
corporate  existence  of  the  city  issuing  them,10  or  in  case  they  prove  to  be  a 
fraudulent  overissue.11  It  has  been  held,  however,  in  a  recent  decision  of  the 
United  States  Supreme  Court,  which  i=  somewhat  nard  to  distinguish  from 
other  decisions  of  that  court  cited  in  this  section,  that  an  implied  warranty  of 
the  validity  of  state  bonds  as  existing  obligations  arises  on  a  sale  of  such 
bonds  having  the  genuine  signature  of  state  officers  and  the  seal  of  the  state 
thereon,  and  appearing  on  their  face  to  be  valid  (and  which  are  believed  by 
both  parties  to  the  sale  to  be  valid),  but  which  have  been  declared  void  by  a 
constitutional  provision  enacted  after  their  issuance.12 

Other  Choses  in  Action.  —  On  a  sale  of  accounts  there  is  an  implied  warranty 


1.  Stock  —  Genuineness.  —  Titus  v.  Poole,  73 
Hun  (N.  Y.)  383;  People's  Bank  w.  Kurtz,  99 
Pa.  St.  344,  44  Am.  Rep.  112. 

2.  No  Warranty  of  Value.  —  Jones  v.  Garling- 
ton,  44  S.  Car.  533. 

3.  No  Warranty  that  Stock  Has  Not  Been  Over- 
issued. —  People's  Bank  v.  Kurtz,  99  Pa.  St. 
344,  44  Am.  Rep.  112. 

4.  No  Warranty  Against  Depreciation.  —  Har- 
ter  v.  Eltzroth,  111  Ind.  159. 

No  Warranty  of  Title  of  Corporation  to  Property 
Held  by  It.  —  The  transferrer  of  stock  without 
representation  or  specification  as  to  the  par- 
ticular property  held  by  the  corporation  war- 
rants only  his  title  to  the  slock,  and  not  the 
title  of  the  corporation  to  the  property  held  by 
it.  State  v.  North  Louisiana,  etc.,  R.  Co.,  34 
La.  Ann.  947. 

5.  No  Warranty  of  Existence  of  Corporations 
Issuing.  —  People's  Bank  v.  Kurtz,  99  Pa.  St. 
344,  44  Am.  Rep.  112. 

Warranty  that  Stock  Has  Been  Issued  by  Proper 
Officers.  —  There  is  an  implied  warranty  that 
shares  of  corporate  stock  have  been  issued  by 
the  duly  constituted  officers  of  ihe  company. 
People's  Bank  v.  Kurtz,  99  Pa.  St.  344,  44  Am. 
Rep.  112. 

6.  Bonds  —  Government. — Young  v.  Cole,  3 
Bing.  N.  Cas.  724,  32  E.  C.  L.  302;  Otis 
v.  Cullum,  92  U.  S.  447  (city  bonds);  Utley 
v.  Donaldson,  94  U.  S.  29  (railroad  bonds); 
Meyer  v.  Richards,  46  Fed.  Rep.  727  (city 
bonds);  Sutro  v.  Rhodes,  92  Cal.  117  (county 
bonds);  McCay  v.  Barber,  37  Ga.  423  (coupons 
attached  to  bonds);  Smith  v.  McNair,  19  Kan. 
330,  27  Am.  Rep.  117  (school  bonds);  Emmer- 
son  v.  Claywell,  14  B.  Mon.  (Ky.)  15  (bond  for 
land  or  money);  Winstell  v.  Hehl,  6  Bush. 
(Ky.)  62  (bond  for  land  or  money);  Pugh  v. 
Moore,  44  La.  Ann.  209  (state  bonds);  Herwig 
v.  Richardson,  44  La.  Ann.  703  (state  bonds); 
Donaldson  v.  Newman,  9  Mo.  App.  235  (rail- 
road bonds);  Kauffelt  v.  Leber,  9  W.  &  S.  (Pa.) 
93  (indemnity  bond);  Flynn  v.  Allen,  57  Pa. 
St.  482  (township  bonds);  Ruohs  v.  Chatta- 


nooga Third  Nat.  Bank,  94  Tenn.  57  (town 

bonds). 

What  Is  Not  a  Waiver  of  Warranty  of  Genuine- 
ness.—  Parties  sent  a  lelegram  in  response  to 
a  bid  for  certain  bonds,  saying,  "  We  accept 
your  offer,"  and  also  mailed  a  letter  in  which 
after  saying,  "  We  accept  your  offer,"  etc., 
they  said,  "  We  would  further  add  that  we 
have  purchased  the  bonds  from  a  party 
strange  to  us,  and  not  having  ever  handled 
any  of  the  Pacific  Central,  we  would  sell  the 
bonds  without  recourse  as  to  their  being  genu- 
ine; consequently,  please  examine  them,  and, 
upon  being  found  correct,  telegraph  immedi- 
ately (Central  all  O.  K.).  We  do  not  doubt 
the  bonds,  but,  coming  to  us  through  strange 
parties,  we  use  this  as  a  precaution,  and  [are] 
not  willing  to  take  any  risk."  The  buyers, 
who  had  already  sold  the  bonds  "  to  arrive," 
before  receipt  of  the  letter,  having  had  only  a 
few  minutes  in  which  to  examine  the  bonds, 
telegraphed  that  they  were  all  correct.  It  was 
held,  on  discovery  that  the  bonds  were  coun- 
terfeit, that  the  implied  warranty  of  genuine- 
ness had  not  been  waived  by  the  contract. 
Utley  v.  Donaldson,  94  U.  S.  29. 

7.  Counterfeit  Bonds.  —  Utley  v.  Donaldson, 
94  U.  S.  29.  See  also  Donaldson  v.  Newman, 
9  Mo.  App.  235. 

8.  Issued  under  Unconstitutional  Act  of  Legisla- 
ture. —  Otis  v.  Cullum,  92  U.  S.  447.  See  also 
Memphis  First  Nat.  Bank  v.  Oldham,  6  Lea 
(Tenn.)  728,  in  which  case  it  was  said  that  a 
loss  on  county  bonds  declared  void  by  the 
courts  after  the  sale  thereof,  because  of  the  un- 
constitutionality of  the  act  under  which  they 
were  issued,  would  probably  fall  on  the  pur- 
chaser. 

9.  Fraudulent  Reissue.  —  Meyer  v-  Richards, 
46  Fed.  Rep.  727. 

10.  Issued  by  Body  Without  Corporate  Existence. 

—  Ruohs  v.  Chattanooga  Third  Nat.  Bank,  94 
Tenn.  57. 

11.  Fraudulent  Overissue.  —  Sutro  v.  Rhodes, 
92  Cal.  117. 

12.  Meyer  v.  Richards,  163  U.  S.  385. 
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that  they  are  genuine  1  and  free  from  set-off. a  So  a  party  who  transfers  a 
judgment  must  be  held  to  an  implied  warranty  that  there  is  such  a  judgment 
and  that  the  defendant  is  liable  to  pay  it,3  but  there  is  no  implied  warranty 
that  the  proceedings  are  free  from  error  and  the  judgment  irrevocable.4 
There  is  an  implied  warranty  of  genuineness  in  the  sale  of  land  warrants,5 
county  warrants,6  certificates  of  indebtedness,7  transportation  tickets,8  bank 
bills  or  money,9  treasury  notes,10  drafts.11  and  public  securities,13  and  in  Eng- 
land statutory  provisions  give  rise  to  the  implication  of  the  genuineness  of 
trademarks. 13 

X.  Implied  Warranty  in  Sales  of  Patents.  —  On  a  mere  sale  of  the  ven- 


1.  Applications  of  Rule  —  Accounts.  —  Gilch  rist 
v.  Hilliard,  53  Vt.  592,  38  Am.  Rep.  706; 
Kingsley  v.  Fitts,  55  Vt.  293;  Marshall  v. 
Morgan,  58  Vt.  60. 

2.  Gilchrist  v.  Hilliard,  53  Vt.  592,  38  Am. 
Rep.  706. 

To  What  Extent  Seller  Liable.  —  If  accounts 
sold  are  not  due  and  owing,  ihe  seller  must 
refund  the  consideration  paid  and  must  pay 
the  reasonable  expenses  of  the  buyer's  suit  in 
which  he  sought  to  collect  the  accounts. 
Kingsley  v.  Fitts,  55  Vt.  293. 

3.  Judgments.  —  Lile  v.  Hopkins,  12  Smed. 
&  M.  (Miss.)  299,  51  Am.  Dec.  115. 

4.  No  Warranty  that  Judgment  Is  Not  Re- 
versible.—  Glass  v.  Read,  2  Dana  (Ky.)  168. 
See  also  Colburn  v.  Mathews,  1  Strobh.  L.  (S. 
Car.)  232,  in  which  case  it  was  held  that  there 
was  no  implied  warranty  that  the  judgment, 
which  was  by  confession,  was  not  fraudulently 
confessed. 

Sale  of  Judgments  Distinguished  from  Sale  of 
Forged  Notes.  —  The  sale  of  a  reversible  judg- 
ment is  not  like  the  sale  of  a  forged  note. 
The  sale  of  a  note  is  accompanied  with  an  im- 
plied warranty  of  its  genuineness,  because  the 
vendee  can  never  be  presumed  to  be  cognizant 
of  the  fact  that  it  is  a  forgery.  But  the  re- 
versibility or  irreversibility  of  a  judgment  de- 
pends upon  whether  it  has  a  proper  legal 
foundation  or  not,  which  again  depends  upon 
what  the  law  is  with  regard  to  that  particular 
case,  and  of  this  all  men  are  presumed  to  be 
equally  cognizant.  Glass  v.  Read,  2  Dana 
(Ky.)  168. 

5.  Land  Warrants.  —  Tyler  v.  Bailey,  71  111. 
34.:  Presbury  v.  Morris,  18  Mo.  165;  Boyd  v. 
Anderson,  r  Overt.  (Tenn.)  438,  3  Am.  Dec. 
762. 

Liability  of  Seller  in  Case  of  Forgery.  —  Where 
land  warrants  which  have  been  transferred  are 
subsequently  ascertained  to  be  counterfeit,  an 
obligation  accrues  to  restore  the  purchase 
money  to  the  purchaser.  Tyler  v.  Bailev,  71 
III.  34. 

6.  County  Warrants.  —  Rogers  v.  Walsh,  12 
Neb.  28;  Walsh  v.  Rogers,  15  Neb.  309.  In 
this  case  it  was  held  that  where  one  purchases 
what  purport  to  be  and  are  supposed  to  be  the 
genuine  warrants  of  a  countv,  but  which  are 
void  because  issued  without  authority,  the 
purchaser,  upon  discovering  their  true  char- 
acter, may  at  once  rescind  the  contract  of  pur- 
chase and  recover  the  price  paid  for  them. 
This  holding  is  clearly  against  the  weight  of 
authority. 

Town  Orders.  —  My  the  sale  of  a  town  order, 
the  seller  impliedly  warrants  that  it  is  a  genu- 
ine order  an.l  that  the  drawers  and  acceptors 


had  authority  to  draw  and  accept  it.  Hussey 
v.  Sibley,  66  Me.  192,  22  Am.  Rep.  557. 

School  Orders.  —  A  sale  of  school  orders  does 
not  involve  any  warranty  that  the  officer  who 
issued  them  had  authority  to  do  so.  White  v. 
Robinson,  50  Mich.  73. 

7.  Certificates  of  Indebtedness.  —  Wood  v. 
Sheldon,  42  N.  J.  L.  421,  36  Am.  Rep.  523. 
In  this  case  it  appeared  that  the  plaintiff  pur- 
chased of  the  defendant,  through  a  broker, 
what  purported  to  be  certificates  of  a  corpora- 
tion declaring  a  scrip  dividend  of  ten  per  cent, 
on  the  amount  of  its  capital  stock,  with  in- 
terest payable  at  the  option  of  the  company. 
It  being  shown  that  the  certificate  had  been 
declared  void  by  a  decree  in  chancery,  the 
court  held  that  the  plaintiff  was  entitled  to  re- 
cover the  money  thus  paid. 

8.  Transportation.  —  Elston  v.  Fieldman,  57 
Minn.  70.  But  it  was  held  in  this  case  that 
the  mere  sale  of  the  ticket  did  not  bind  the 
seller  for  anything  except  its  genuineness, 
and  that  by  the  sale  he  did  not  undertake  to 
transport  the  buyer  or  guarantee  that  the  car- 
rier would  do  so. 

9.  Bank  Bills  or  Money.  —  Tyler  v.  Bailey,  71 
111.  34;  Buck  v.  Doyle,  4  Gill  (Md.)  478,  45 
Am.  Dec.  176;  Markle  v.  Hatfield,  2  Johns. 
(N.  Y.)  455,  3  Am.  Dec.  446;  Edmunds  v. 
Digges,  1  Gratt.  (Va.)  359,  42  Am.  Dec.  561. 

It  must  be  presumed  that  he  who  passes  a 
bill  as  money  passes  it  as  genuine,  and  the  law 
implies  an  assumpsit  or  warranty  that  it  is  so, 
and  if  the  bill  should  be  counterfeit  and 
worthless,  this  implied  promise  is,  immedi- 
ately upon  passing  the  bill,  broken,  and  action 
will  lie  for  the  breach;  nor  does  it  matter 
whether  he  who  passes  it  knows  or  is  ignorant 
of  the  fact  that  it  is  a  counterfeit.  Watson  v. 
Cresap,  1  B.  Mon.  (Ky.)  195,  36  Am.  Dec.  572. 

No  Warranty  of  Value  of  Banknote.  —  Although 
there  is  an  implied  warranty  of  genuineness 
on  the  sale  of  a  banknote,  there  is  no  implied 
warranty  of  its  value.  Edmunds  v.  Digges,  1 
Grait.  (Va.)  359,  42  Am.  Dec.  561. 

10.  Treasury  Notes.  — Michel  v.  Valentine.  10 
Rob.  (I. a.)  404. 

11.  Drafts.  — Chambers  v.  Union  Nat.  Bank, 
78  Pa.  Si.  205. 

That  Acceptance  Is  Drawn  Against  Funds.  — 
No  warranty  or  representation  by  the  seller  of 
an  acceptance  that  it  is  drawn  against  funds 
or  is  not  accommodation  paper  can  be  im- 
plied. People'?  Bank  v.  Bogart,  81  N.  Y.  101, 
37  Am.  Rep.  481. 

12.  Public  Securities.  —  Turner  v.  Tuttlc,  I 
Root  (Conn.)  351. 

13.  Trademarks.  —  Benjamin  on  Sales  (6th 
ed.),  §  673. 
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dor's  right  or  interest  in  a  patent,  there  is  no  implied  warranty  of  the  validity 
of  tin-  patent.  The  vendee  is  merely  placed  in  the  vendor's  position.1  If, 
however,  the  vendor  assumes  to  sell  or  assign  letters  patent,  a  different  ques- 
ts t  presented.  There  is  some  conflict  of  authority  as  to  whether  there  is 
an  implied  warranty  of  title  to  or  validity  of  the  patent.  In  England  it  has 
been  held  that  there  is  no  warranty  in  such  cases,8  and  this  view  has  been 
approved  in  Canada?  Although  there  is  one  decision  in  the  United  States  to 
the  same  effect,4  the  weight  of  authority,  as  shown  by  numerous  decisions  and 
dicta,  is  that  on  the  sale  or  assignment  of  a  patent  there  is  an  implied  war- 
ranty of  the  title  to  or  the  validity  of  the  patent,  and  that  it  is  not  wholly 
useless.5  As  regards  usefulness  it  has  been  held  that  the  vendor  is  entitled 
to  recover  the  full  price  if  the  patent  is  of  any  value  whatever.0  So  it  has 
been  held  that  the  invalidity  of  the  patent  is  no  defense  to  an  action  to 
recover  royalties  for  the  use  of  the  patent  for  the  time  during  which  the 
defendants  enjoyed  the  use  under  the  license,7  and  a  mere  notice  by  a  third 


1.  Sale  of  Vendor's  Right  or  Interest.  —  Biddle 
on  Chattel  Warranties,  §  257. 

2.  Sales  of  Patents  —  English  Rule. —  Hall  v. 
Conder,  2  C.  B.  N.  S.  22,  89  E.  C.  L.  22.  In 
this  case  it  was  held  that  where  an  agreement 
recited  that  Ihe  plaintiff  had  invented  a  method 
for  the  prevention  of  boiler  explosions,  and 
that  he  transferred  to  the  defendants  one-half 
of  his  patent,  there  was  no  warranty,  in  the 
absence  of  a  showing  of  fraud,  that  the  plain- 
tiff was  the  true  inventor  or  that  the  invention 
was  useful  or  new. 

3.  Canadian  Rule.  —  Gray  v.  Billington,  21 
U.  C.  C.  P.  288. 

4.  Hiatt  v.  Twomey,  1  Dev.  &  B.  Eq.  (21  N. 
Car.)  318,  in  which  case  it  was  said:  "The 
subject-matter  is  not  relative  to  any  corporeal 
thing,  either  real  or  personal,  but  to  some- 
thing intangible  and  incorporeal,  resting 
wholly  in  grant.  In  contracis  for  the  assign- 
ment of  such  interests,  if  there  be  no  fraud, 
the  purchassr  must  depend,  in  case  they 
prove  of  no  value,  wholly  upon  his  covenants. 
*  *  *  The  loss  must  fall  wherever  the  bar- 
gain leaves  it." 

5.  Warranty  of  Title,  Validity,  and  Usefulness 
—  United  Stales.  —  Wilder  v.  Adams,  2  Woodb. 
&  M.  (U.  S.)  331;  Faulks  v.  Kamp,  17  Pat.  Off. 
Gaz.  851. 

Connecticut.  —  Bull  v.  Pratt,  1  Conn.  346; 
Johnson  v.  Willimantic  Linen  Co.,  33  Conn. 

442. 

Indiana.  —  McClure  v.  Jeffrey,  8  Ind.  80. 

Massachusetts.  —  Nash  v.  Lull,  102  Mass.  60, 
3  Am.  Rep.  435;  Dickinson  v.  Hall,  14  Pick. 
(Mass.)  220,  25  Am.  Dec.  390;  Harlow  v.  Put- 
nam, 124  Mass.  553. 

Missouri.  — Jollirfe  v.  Collins,  21  Mo,  343. 

New  Hampshire,  —  Earl  v.  Page,  6  N.  H.  480; 
Holden  v.  Curtis,  2  N.  H.  61. 

New  York.  —  Van  Ostrand  v.  Reed,  1  Wend. 
(N.  Y.)  424,  19  Am.  Dec.  529. 

Ohio.  —  Darst  v.  Brockway,  11  Ohio  462. 

Pennsylvania.  —  McDowell  v.  Meredith,  4 
Whart.  (Pa.)  31 1;  Geiger  v.  Cook,  3  W.  &  S. 
(Pa.)  266;  Bellas  v.  Hays,  5  S.  &  R.  (Pa.)  427, 
9  Am.  Dec.  385;  Angier  v.  Eaton,  98  Pa.  St. 
594- 

Wisconsin.  —  Costigan  v.  Hawkins,  22  Wis. 
74,  94  Am.  Dec.  583. 

Reason  for  Rule.  —  In  sales  of  personal  prop- 
erty there    is  an  implied  warranty  thai  the 


vendor  has  title  to  the  property.  A  patent,  if 
valid,  confers  an  exclusive  right  to  use,  vend, 
etc.,  and  the  dealers  in  such  property,  unless 
it  is  expressly  stipulated  to  the  contrary, 
should  ever  be  held  to  the  same  implications 
which  the  law  raises  against  the  vendor  of  any 
species  of  personal  property.  Darst  v.  Brock- 
way,  11  Ohio  462. 

Where  Invention  Is  Useless,  Good  Faith  of  Ven- 
dor Immaterial.  —  In  an  action  upon  a  note 
given  upon  a  patent  right,  the  plaintiff  cannot 
recover  if  it  appears  that  the  invention  for 
which  the  patent  was  granted  was  not  new 
and  useful,  although  both  parties  acted  in 
good  faith.  Geiger  v.  Cook,  3  W.  &  S.  (Pa.) 
266:  McClure  v.  Jeffrey,  8  Ind.  80. 

Effect  of  Knowledge  by  Vendee  that  Vendor's 
Title  Is  Questionable.  —  If  the  patentee,  in  con- 
sideration of  a  royalty,  grants  to  another  a 
license  to  use  his  patent,  and  the  latter  uses  it, 
and  the  patentee's  right  is  in  litigation,  and 
that  fact  is  known  to  the  licensee,  as  long  as 
he  is  not  interfered  with  he  cannot  plead  in 
defense  that  the  invention  was  not  new  nor 
that  the  patentee  was  not  the  first  inventor. 
Jones  v.  Burnham,  67  Me.  93,  24  Am.  Rep.  10. 

No  Warranty  of  Fitness  for  Particular  Purpose. 
—  When  a  man  purchases  a  patented  article, 
with  a  known  title,  there  is  no  implied  war- 
ranty that  it  will  answer  any  particular  pur- 
pose, but  it  is  for  the  jury  to  say  whether 
there  was  any  express  warranty,  and  the  mere 
fact  that  in  printed  invoices  or  prospectuses 
the  invention  is  described  as  effecting  an  ob- 
ject is  not  in  itself  conclusive  evidence  of  a  war- 
ranty.   Prideaux  v.  M'Murray,  2  F.  &  F.  225. 

6.  Vaughan  v.  Porter,  16  Vt.  266. 
Adequacy  of  Consideration  Not  Involved.  ; — If 

the  patent  is  void  the  consideration  fails,  but 
if  it  is  valid  the  court  will  not  inquire  into  the 
adequacy  of  the  consideration.  Nash  v.  Lull, 
102  Mass.  60,  3  Am.  Rep.  435. 

7.  Invalidity  of  Patent  —  When  No  Defense.  — 
Lawes  v.  Purser,  38  Eng.  L.  &  Eq.  48;  Mars- 
ton  v.  Swett,  66  N.  Y.  206,  23  Am.  Rep.  43,  82 
N.  Y.  526. 

The  Licensee  Must  Pay  for  the  Privilege  of 
Using  the  Patents  until  he  can  show  that  they 
have  been  rescinded  or  revoked,  or  until  no- 
tice has  been  given  that  he  will  not  pay  any 
more  under  the  contract.  Lawes  Purser,  38- 
Eng.  L.  &  Eq.  48. 
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person  of  his  claim  that  an  article  purchased  infringes  a  patent  owned  by  him 
is  not  of  itself  an  eviction  of  a  purchaser  so  as  to  show  a  breach  of  the  seller's 
implied  warranty  of  a  right  to  use.1 

XI.  Implied  Warranty  in  Official  and  Judicial  Sales  —  1.  As  to  Title  — 
Sheriff's  Sales.  —  In  sales  of  property  by  a  sheriff  there  is  no  implied  warranty  of 
title,  and  the  rule  applies  with  equal  force  whether  the  property  is  personal  a 
or  real.3 

Sales  by  Executors,  Administrators,  etc.  —  So  in  sales  by  executors,  administrators, 
guardians,  or  any  other  fiduciary  or  person  acting  in  a  representative  capacity, 
there  is  no  implied  warranty  of  title  to  the  property  sold,  whether  it  be  real  1 
or  personal.5    And  the  maxim  caveat  emptor  applies  as  well  in  equity  as  at 


1.  What  Amounts  to  Eviction  from  Use  of  Pat- 
ent. —  The  Electron,  74  Fed.  Rep.  689. 

2.  Warranty  of  Title  —  Personal  Property  — 

England.  —  Chapman  v.  Speller,  14  Q.  B.  621, 
68  E.  C.  L.  621;  Morley  v.  Attenborough,  18 
L.  J.  Exch.  150. 

United  States.  —  The  Monte  v.  Allegre,  9 
Wheat.  (U.  S.)  616. 

Arkansas.  —  Danley  v.  Rector,  10  Ark.  211, 
50  Am.  Dec.  242. 

Connecticut.  —  Bartholomew  v.  Warner,  32 
Conn.  98,  85  Am.  Dec.  251. 

Georgia.  — Worthy  v.  Johnson,  8  Ga.  236,  52 
Am.  Dec.  y)(). 

Kentucky.  —  Harrison  v.  Shanks,  13  Bush 
(Ky.)  620. 

Missouri.  —  Hensley  v.  Baker,  10  Mo.  157; 
Esies  v.  Alexander,  90  Mo.  453. 

New  York.  —  Hoe  v.  Sanborn,  21  N.  Y.  556, 
78  Am.  Dec.  163. 

South  Carolina.  —  Jones  v.  Burr,  5  Strobh.  L. 
(S.  Car.)  147,  53  Am.  Dec.  699;  Thayer  v. 
Sheriff,  2  Bay  (S.  Car.)  169. 

See  the  title  Sheriffs'  Sales. 

Warranty  that  Sheriff  Is  Not  Totally  Without 
Title.  —  It  has  been  said  in  one  of  the  earlier 
decisions  on  this  question  (Peto  v.  Blades,  5 
Taunt.  657,  l  E.  C.  L.  224)  that  the  law  raises 
an  implied  promise  by  a  sherifl  selling  the 
goods  taken  in  execution  that  he  is  not  abso- 
lutely dcsiitute  of  title.  No  decision  to  this 
effect  has  ever  been  made,  so  far  as  reported 
decisions  show. 

3.  Real  Property  —  California.  —  Halleck  v. 
Guy,  9  Cal.  181,  70  Am.  Dec.  643;  Boggs  v. 
Fowler,  16  Cal.  560,  76  Am.  Dec.  561. 

Indiana.  —  Dunn  v.  Frazier,  8  Blackf.  (Ind.) 
432;  Neal  v.  Gillaspy,  56  Ind.  451. 

Iowa.  —  Dean  v.  Morris,  4  Greene  (Iowa)  312  ; 
Cameron  v.  Logan,  8  Iowa  434. 

Kentucky. — Greer  v.  Wintersmith,  85  Ky. 
516,  7  Am.  St.  Rep.  613. 

Montana.  —  Chumasero  v.  Vial,  3  Mont.  376. 

Nebraska.  —  Miller  v.  Finn,  I  Neb.  254. 

Ohio.  —  Corwin  v.  Bcnham,  2  Ohio  St.  36. 

Pennsylvania.  —  Bashore  v.  Whislcr,  3  Watts 
(Pa.)  490;  Smith  v.  Wildman,  178  Pa.  St.  245, 
56  Am.  St.  Rep.  760;  Weidler  v.  Farmers' 
Bank,  11  S.  &  R.  (Pa.)  134. 

South  Carolina.  —  Davis  v.  Hunt,  2  Bailey 
L.  (S.  Car.)  412;  Yates  v.  Bond,  2  McCord  I.. 
(S.  Car.)  382;  Commissioner  in  Equity  v. 
Thompson,  4  McCord  L.  (S.  Car.)  434;  Hartli 
v.  Gibbes,  3  Rich.  L.  (S.  Car.)  316. 

Tennessee.  —  Boswick  v.  Winton,  1  Snced 
(Tenn.)  524;  Henderson  v.  Overton,  2  Yerg. 
(Tenn.)  394,  24  Am.  Dec.  492. 


Texas.  —  Lynch  v.  Baxter,  4  Tex.  431,  51 
Am.  Dec.  735;  Walton  v.  Reager,  20  Tex.  103. 

Virginia.  —  Stone  v.  Pointer,  5  Munf.  (Va.) 
287. 

Tax  Sales.  —  The  doctrine  of  caveat  emptor 
applies  in  its  fullest  extent  to  tax  sales.  State 
v.  Casteel,  no  Ind.  174;  Worley  v.  Cicero, 
no  Ind.  208;  Logansport  v.  Humphrey, 
84  Ind.  467;  McWhinney  v.  Indianapolis, 
98  Ind.  182,  101  Ind.  150;  Hilgenberg  v. 
Marion  Counly,  107  Ind.  494.  See  ihe  title 
Tax  Sales. 

4.  Sales  by  Administrators,  etc.  —  Real  Prop- 
erty. —  Brewer  v.  Christian,  9  III.  App.  57; 
Cogan  v.  Frisby,  36  Miss.  178;  Evans  v.  Dendy, 
2  Spears  L.  (S.  Car.)  9,  42  Am.  Dec.  356; 
Fuller  v.  Fowler,  1  Bailey  L.  (S.  Car.)  75; 
Doxey  v.  Burns,  37  Tex.  719;  Fleming  v.  Holt, 
12  W.  Va.  143. 

Duty  of  Purchaser  to  Examine  Title.  —  The 
purchaser  must,  at  an  administrator's  sale,  in- 
quire into  the  title  and  ascertain  the  quality 
before  he  makes  the  purchase  The  adminis- 
trator sells  only  the  interest  that  was  vested  in 
the  intestate,  and  he  makes  no  warranty  either 
for  himself  or  for  the  estate  of  the  defendant 
wham  he  represents.  Bingham  v.  Maxcy,  15 
111.  295. 

5.  Personal  Property.  —  Ricks  v.  Dillahunty,  8 
Port.  (Ala.)  133;  Worthy  v.  Johnson,  8  Ga.  236, 
52  Am.  Dec.  399;  Mason  v.  Wait.  5  III.  127; 
Bingham  v.  Maxcy,  15  111.  295;  Stanbrough  v. 
Evans,  2  La.  Ann.  474;  Mockbee  v.  Gardner,  2 
Har.  &  G.  (Md.)  176;  Blood  v.  French,  9  Gray 
(Mass.)  197;  Cogan  v.  Frisby,  36  Miss.  178; 
Mcllcn  v.  Boatman,  13  Smed.  &  M.  (Miss.) 
100;  Ranney  v.  Meisenheimer,  61  Mo.  App. 
434;  Cohn  v.  Ammidown,  120  N.  Y.  398; 
Sparks  v.  Messick,  65  N.  Car.  440;  O'Neail  v. 
Abney,  2  Bailey  L.  (S.  Car.)  317. 

Sales  by  Road  Commissioners.  —  Commission- 
ers of  roads  selling  estrays,  as  public  agents, 
are  not  liable  for  any  implied  warranty  for  de- 
fects in  regard  tosoundness.  Road  Com'rs  v. 
Macon,  2  Brev.  (S.  Car.)  105. 

Sales  by  Ordinary.  —  There  is  no  implied  war- 
ranty in  a  sale  made  by  an  ordinary  in  par- 
tition proceedings.  Evans  v.  Dendy,  2  Spears 
L.  (S.  Car.)  9,  42  Am.  Dec.  356. 

Sales  by  Commissioners  in  Equity.  —  A  dis- 
tributee of  the  proceeds  of  a  sale  of  personal 
property  made  for  partition  by  a  commissioner 
in  equity  is  not  liable  to  a  purchaser  upon  a 
warranty.  Fuller  v.  Fowler,  1  Bailey  L.  (S. 
Car.)  75. 

Salo  by  Trustees  of  Mortgage.  —  On  a  salt-  of 
chattels  by  trustees  of  a  creditor's  motigage 
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law.1  The  purchaser  takes  the  property  subject  to  all  legal  incumbrances,  of 
whatsoever  nature,2  and  if  the  sale  is  by  the  sheriff  he  acquires  only  the  title 
of  the  execution  defendant.3  There  is  no  warranty  raised  by  implication  of 
law  on  any  of  the  parties  concerned  in  such  sale;  neither  on  the  part  of  the 
former  owner,  the  defendant,  nor  the  sheriff,  who  is  the  mere  organ  of  the 
law  for  transferring  the  right  of  the  defendant.4 

2.  As  to  Quality.  —  In  sales  by  sheriffs,  executors,  administrators,  trustees, 
and  others  acting  in  a  representative  capacity,  there  is  no  implied  warranty 
of  soundness  or  quality.5 

3.  Exceptions  to  Rules  Stated.  —  There  are  a  few  exceptions  to  the  rules  laid 
down  in  the  preceding  subdivisions  of  this  section.  Thus  it  has  been  held 
that  if  a  sheriff  sells  without  previously  doing  what  the  law  requires  from  him 
to  render  the  sale  valid,  and  the  purchaser  is  evicted,  the  sheriff  is  bound  to 
indemnify  him.6  So  in  case  the  sheriff,  administrator,  trustee,  or  other  per- 
son acting  in  a  representative  capacity  is  guilty  of  fraud,  he  is  liable  as  on  an 
implied  warranty  of  title.7  The  authorities  do  not  agree,  however,  as  to 
whether  the  fraud  must  consist  in  actual  representation  or  whether  a  mere 
suppressio  vert  will  render  the  officer  liable.8 

XII.  Implied  Warranty  in  Sales  by  Agents.  —  One  employed  to  make 
sales  of  personal  property  for  another  as  a  general  agent  may,  by  his  conduct 
and  the  circumstances  under  which  he  makes  the  sale,  raise  an  implied  war- 
ranty of  title,  quality,  or  quantity.  The  ordinary  maxim  of  agency,  qui  facit 
per  alium  facit  per  se,  governs  in  such  cases,  and  the  act  of  the  agent  is  the 
act  of  the  principal  in  so  far  as  the  buyer  is  concerned.    It  is  well  settled  that 


there  is  no  implied  personal  warranty  of  title 
on  their  part.  Cohn  v.  Ammidown,  120  N.  Y. 
398- 

Sales  by  Administrators  in  Conformity  with 
8tatute. —  Where  an  adminislrator  sells  prop- 
erty which  has  come  into  his  hands  as  assets 
of  the  estate,  in  conformity  with  the  require- 
ments of  the  statute,  the  purchaser,  in  the  ab- 
sence of  a  warranty  and  of  fraud,  either  in 
representation  or  in  concealment,  cannot  resist 
the  payment  of  the  purchase  money  on  the 
ground  that  he  has  been  dispossessed  of  the 
property  since  the  sale,  under  a  title  para- 
mount 10  that  of  the  intestate  and  of  which  he 
had  notice  at  the  time  of  his  purchase.  Pool 
v.  Hodnett.  18  Ala.  752. 

1.  In  Equity.  —  Lang  v.  Waring,  25  Ala.  625, 
60  Am.  Dec.  533. 

2.  Purchaser  Takes  Subject  to  Incumbrances.  — 
Corwin  v.  Benham,  2  Ohio  St.  36;  Harth  v. 
Gibbes,  3  Rich.  L.  (S.  Car.)  316. 

3.  Title  of  Execution  Defendant.  —  Weidler  v. 
Farmers'  Bank,  11  S.  &  R.  (Pa.)  134;  Jones  v. 
Barr,  5  Strobh.  L.  (S.  Car.)  147,  53  Am.  Dec. 
699. 

4.  No  Warranty  by  Sheriff  or  Any  Other  Person. 

—  Thayer  v.  Sheriff,  2  Bay  (S.  Car.)  171. 

"  There  is  no  ground  for  presuming  that  the 
officer  of  the  law  has  any  peculiar  knowledge 
on  the  subject  of  the  title  to  the  properly  he 
exposes  for  sale."  Hoe  v.  Sanborn,  21  N.  Y. 
556,  78  Am.  Dec.  163. 

"  Every  man  who  goes  to  a  sheriff's  sale 
ought  to  take  care  and  examine  into  the  title 
of  the  defendant  carefully  before  he  attempts 
to  bid."  Thayer  v.  Sheriff,  2  Bay  (S.  Car.) 
171. 

5.  Warranty  of  Quality  or  Soundness.  —  Worthy 
v.  Johnson,  8  Ga.  236,  52  Am.  Dec.  399;  Hart 
v.  Hampton,  7  T.  B.  Mon.  (Ky.)  381,  18  Am. 
Dec.    186;   Storm    v.    Smith,  43    Miss.  497; 
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Hensley  v.  Baker,  10  Mo.  157;  O'Neall  v. 
Abney,  2  Bailey  L.  (S.  Car.)  317. 

6.  Neglect  of  Duty  by  Sheriff.  —  Friedlander  v. 
Bell,  17  La.  Ann.  43;  Fleming  v.  Lockart,  10 
Mart.  (La.)  308.  See  also  Armstrong  County 
v.  Smith,  10  Watts  (Pa.)  391. 

7.  Fraud  of  Sheriff  or  Administrator.  —  Bar- 
tholomew v.  Warner,  32  Conn.  98,  85  Am.  Dec. 
251;  Mason  v.  Wait,  5  111.  127;  Com.  v.  Dickin- 
son, 5  B.  Mon.  (Ky.)  506,  43  Am.  Dec.  139; 
Harrison  v.  Shanks,  13  Bush  (Ky.)622;  Mock- 
bee  v.  Gardner,  2  Har.  &  G.  (Md.)  176  See 
also  Ray  v.  Virgin,  12  111.  216. 

While  there  is  no  implied  warranty  of  title 
in  sales  of  personal  property  by  an  officer  on 
execution,  yet  the  officer  is  bound  to  use  perfect 
fairness  in  dealing  with  bidders  for  the  prop- 
erty; he  equally  has  no  right  to  aid  the  cred- 
itor in  an  attempt  to  impose  upon  the  bidder, 
and  sell  as  the  property  of  the  execution 
debtor  that  to  which  he  has  no  title.  Barthol- 
omew v.  Warner,  32  Conn.  98,  85  Am.  Dee. 
251. 

8.  That  False  Representations  Are  Necessary.  — 

Mason  v.  Wait,  5  111.  127. 
That  False  Representations  Are  Not  Necessary. 

—  Bartholomew  v.  Warner,  32  Conn.  98,  85 
Am.  Dec.  251;  Com.  v.  Dickinson,  5  B.  Mon. 
(Ky.)  506,  43  Am.  Dec.  139;  Harrison  v. 
Shanks.  13  Bush  (Ky.)  622. 

Honest  but  Erroneous  Expression  of  Opinion.  — 
Where  the  representations  of  an  administrator 
that  his  intestate  had  a  good  title  and  that  the 
administrator  could  make  a  good  title  are  but 
the  honest  expression  of  his  judgment  upon 
facts  equally  known  to  the  purchaser  at  the 
time  as  to  the  administrator,  they  will  not  re- 
lease the  purchaser,  under  the  well-known  rule 
of  caveat  emptor,  which  requires  him  to  exer- 
cise his  own  judgment  as  to  title  upon  the 
known  facts.    Walton  v.  Reagei,  20  Tex.  103. 
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an  agent  with  general  authority  to  sell  will  be  presumed  to  have  authority  to 
give  a  warranty,  either  express  or  implied,  unless  the  contrary  appears.1  The 
presumption  is  that  the  agent  possesses  the  powers  usual  and  reasonably  nec- 
essary to  discharge  the  duties  and  carry  on  the  business  confided  to  him,  suci 
as  are  usually  exercised  by  other  similar  agents  under  like  circumstances.3 
Thus  an  agent  with  general  power  to  sell  has  authority  to  warrant  title  3  or 
to  warrant  quality  and  soundness.4  So  a  general  agent  who  sells  by  sample 
impliedly  warrants  that  the  goods  shall  equal  the  sample  in  quality,5  and  a 
general  agent  may  also  impliedly  warrant  the  fitness  of  the  goods  for  a  partic- 
ular purpose.6  It  is  altogether  immaterial  that  the  seller  has  directed  his 
agent  not  to  warrant  the  goods  sold,  if  the  buyer  has  no  knowledge  of  these 
directions.'  What  has  been  said  must  of  course  be  taken  with  this  qualifica- 
tion: An  agent  with  power  to  sell  has  no  implied  power  to  warrant  unless 
the  sale  is  one  usually  attended  by  a  warranty.8  The  party  seeking  to  enforce 
a  warranty  should  show  express  authority  from  the  principal  to  make  it,  or 
that  such  sales  are  usually  attended  with  such  warranty.9    Ordinarily  a  special 


1.  General  Agent  Has  Implied  Authority  to 

Warrant  —  England.  —  Dingle  v.  Hare,  7  C. 
B.  N.  S.  145,  97  E.  C.  L.  145;  Howard  v. 
Shewart,  L.  R.  2  C.  P.  148. 

United  States.  —  Schuchardt  v.  Allen,  1 
Wall.  (U.  S.)  359. 

Alabama.  —  Skinner  v.  Gunn,  9  Port.  (Ala.) 
305;  Gaines  -'.  McKinley,  1  Ala.  446. 

Indiana.  —  Talmage  v.  Bierhause,  103  Ind. 
270. 

Iowa.  —  Murray  v.  Brooks,  41  Iowa  45. 

Maine.  —  Randall  v.  Kehlor,  60  Me.  37,  11 
Am.  Rep.  169. 

Massachusetts.  —  Upton  v.  Suffolk  County 
Mills,  11  Gush.  (Mass.)  589,  59  Am.  Dec.  163. 

Minnesota.  —  McCormick  v.  Kelly,  28  Minn. 
135- 

Missouri.  — Samuel  v.  Bartee,  53  Mo.  App. 
587. 

New  York.  —  Ahern  v.  Goodspeed,  72  N.  Y. 
114;  Slurgis  v.  New  Jersey  Steamboat  Co.,  62 
N.  Y.  625:  Andrews  v.  Kneeland,  6  Cow.  (N. 
Y.)  354;  Milburn  v.  Belloni,  34  Barb.  (N.  Y.) 
607;  Nelson  1.  Cowing,  6  Hill  (N.  Y.)  336. 

North  Carolina. —  Hunter  v.  Jameson,  6 
Ired.  L.  (28  N.  Car.)  252. 

Wisconsin.  —  Roche  v.  Pennington,  90  Wis. 
in. 

And  see  the  tille  Agency,  vol.  1,  p.  930. 

2.  Presumption  as  to  Agent's  Powers.  —  Roche 
v.  Pennington,  90  Wis.  III. 

"  The  strong  presumption  is  that  when  a 
principal  authorizes  an  agent  to  sell  goods  for 
him,  he  authorizes  him  to  give  all  such  war- 
ranties as  are  usually  given  in  the  particular 
trade  or  business."  "An  agent  to  sell  has  a 
general  authority  to  do  all  that  is  usual  and 
necessary  in  the  course  of  such  employment." 
Per  Erie,  C.  J.,  and  Bylcs,  J.,  in  Dingle  v. 
Hare,  7  C.  B.  N.  S.  145,  97  E.  C.  L.  145- 

3.  Warranty  of  Title.  —  Cocke  v.  Campbell, 
13  Ala.  286. 

4.  Warranty  of  Quality.  —  Skinner  v.  Gunn, 
9  Port.  (Ala.)  305;  Gaines  v.  McKinley,  I  Ala. 
446;  Cocke  v.  Campbell,  13  Ala.  286;  Hunter 
v.  Jameson,  6  Ired.  L.  (28  N.  Car.)  252;  Ezell 
v.  Franklin,  2  Sneed  (Tenn.)  236. 

5.  Warranties  in  8ales  by  Sample  —  Randall 
v.  Kehlor,  60  Me.  47,  11  Am.  Rep.  169;  Nelson 
v.  Cowing,  6  Hill  (N.  Y.)  336;  Andrews  v. 
Kneeland,  6  Cow.  (N.  Y.)  354- 


6.  Warranty  of  Fitness  for  Particular  Purpesfc. 

—  Murray  v.  Smith,  4  Daly  (N.  Y.)  277. 

Implied  Warranty  Which  Binds  Agent  Person- 
ally. —  A  broker  or  factor  for  distillers  who 
contracts  in  his  own  name  to  sell  and  deliver 
on  board  of  cars,  by  transfer  of  bill  of  lading, 
spirits  in  bond  for  export,  and  does  so  deliver 
them,  impliedly  warrants  that  the  barrels  shall 
be  fit  and  properly  filled  for  such  transporta- 
tion, and  is  liable,  independently  of  negli- 
gence, for  loss  by  leakage  due  to  improper 
barrelling,  as  in  such  case  there  is  no  oppor- 
tunity nor  duty  on  the  part  of  the  buyer  to  in- 
spect, for  the  seller  was  to  select  the  barrels 
for  the  spirits.  Stevens  v.  Pincoffs,  14  Cine. 
L.  Bui.  110,  9  Ohio  Dec.  (Reprint)  479. 

7.  Effect  of  Directions  by  Seller  Not  to  War- 
rant. —  Howard  v.  Sheward,  L.  R.  2  C.  P.  148; 
Woodford  v.  McClenahan,  9  111.  85;  Talmage 
v.  Bierhause,  103  Ind.  270;  Bryant  v.  Moore. 
26  Me.  86,  45  Am.  Dec.  96;  Samuel  z.  Bartee, 
53  Mo.  App.  587;  Milburn  v.  Belloni,  34  Barb. 
(N.  Y.)  607;  Boothby  v.  Scales,  27  Wis. 
626. 

8.  Sale  Must  Be  One  Which  Is  Usually  Attended 
with  Warranty.  —  The  Monte  Allegre,  9  Wheal. 
(U.  S.)  647;  Herring  v.  Skaggs.  62  Ala.  180,  34 
Am.  Rep.  4;  McCormick  v.  Kelly,  28  Minn. 
135;  Smith  v.  Tracy,  36  N.  Y.  79;  Pickert  v. 
Marston,  68  Wis.  465,  60  Am.  Rep.  876;  Lar- 
son v.  Aultman,  etc.,  Co.,  86  Wis.  281,  39 
Am.  St.  Rep.  893. 

Presumption  as  to  Custom  in  Warranty.  —  h 
will  be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  a  warranty  is  not  an  un- 
usual incident  to  a  sale  by  an  agent  for  a 
dealer  in  the  commodity,  where  the  thing  sold 
is  not  present  and  subject  to  the  inspection  of 
the  purchaser.  Talmage  v.  Hierhause,  103 
Ind.  270. 

9.  Wcsturn  v.  Page,  94  Wis.  252. 
Illustration.  —  A  general  agent  for  the  sale 

of  iron  safes  has  no  implied  authority  to  war- 
rant or  represent  the  safes  to  be  burglar  proof, 
and  in  the  absence  of  an  express  authority  the 
act  of  the  agent  in  making  such  warranty  or 
representation  would  not  be  binding  on  the 
principal,  unless  thee  existed  at  the  time  of 
the  sale  a  custom  in  the  sale  of  safes  to  war- 
rant or  represent  them  as  burglar  proof. 
Herring  v.  Skaggs,  73  Ala.  446. 
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lit  with  limited  powers  for  the  sale  of  personal  property  has  no  power  to 
give  a  warranty  of  quality.1  But  it  has  been  said  that  even  a  special  agent 
may  bind  his  principal  by  such  warranties,  either  expressed  or  implied,  as  are 
customary  in  the  particular  business.2  No  warranty  can  be  implied  so  as  to 
bind  the  principal  on  a  sale  by  an  agent  where  the  law  would  not  have  implied 
one  had  the  sale  been  made  by  the  principal  in  person.3  And  neither  a 
special  nor  a  general  agent,  even  though  he  has  power  to  warrant,  can  give, 
either  expressly  or  impliedly,  an  unusual  and  extraordinary  warranty  without 
express  authority  so  to  do,  for  the  law  will  not  presume  the  existence  of  such 
power  in  an  agent,  and  the  buyer  is  presumed  to  know  the  law.4 

XIII.  Custom  and  Usage  as  Affecting  Implied  Warranty.  —  The 
decisions  do  not  agree  as  to  the  effect  which  a  particular  custom  or  usage  may 
h  ive  in  creating  an  implied  warranty  or  in  relieving  the  seller  from  an  implied 
warranty  which  the  law  would  otherwise  raise.  Of  course  the  usage  or  cus- 
tom will  have  a  controlling  effect  where  the  parties  clearly  show  by  their  acts 
that  they  contracted  with  special  reference  to  it,5  and  it  has  been  said  that 
evidence  of  a  custom  is  admissible  to  explain  a  warranty,  but  not  to  show  that 
there  is  one.6  On  the  other  hand,  no  particular  custom  will  have  any  effect 
if  the  parties  at  the  time  of  contracting  had  no  knowledge  of  it,7  and  the 
contract  cannot  be  affected  by  a  usage  as  to  which  the  evidence  is  slight  and 
insufficient.8  So  a  custom  which  is  unreasonable  does  not  affect  the  con- 
tract,9 and  the  same  is  true  where  the  custom  is  opposed  to  the  general  policy 
of  the  state  on  the  subject  to  which  it  refers.10  So  it  is  said  that  usages  will 
not  be  permitted  to  conflict  with  settled  rules  of  law  and  the  legal  interpreta- 


1.  Special  Agent  Ordinarily  Without  Power  to 
Warrant.  —  Brady  v.  Todd,  q  C.  B.  N.  S.  592, 
99  E.  C.  L.  592;  Cooley  v.  Perrine,  41  N.  J.  L. 
322,  32  Am.  Rep.  210. 

2.  Under  What  Circumstances  Special  Agent 
May  Warrant.  —  2  Schouler  on  Personal  Prop- 
erty (2d  ed.),  §  324;  Story  on  Sales  (4th  ed.), 
§  350.  See  also  dicta  in  Alexander  v.  Gibson, 
2  Campb.  555;  Helyear  v.  Hawke,  5  Esp.  72; 
and  see  Tice  v.  Gallup,  2  Hun  (N.  Y.)  446, 
where  it  was  held  that  a  special  agent  author- 
ized to  sell  a  horse  might  vvarrant  its  age  and 
the  cause  of  its  apparent  lameness,  by  virtue 
of  his  agency,  unless  forbidden  so  to  do  by  his 
principal. 

3.  Where  No  Warranty  Would  Be  Implied  on 
Sale  by  Principal.  —  Blood  v.  French,  9  Gray 
(Mass.)  197,  in  which  case  it  was  held  that  as 
an  administrator  is  not  held  to  a  warranty  of 
the  condition  of  the  goods  of  his  inlestate  sold 
by  him  pursuant  to  law,  an  auctioneer  selling 
for  him  cannot  bind  him. 

4.  Unusual  or  Extraordinary  Warranty. — Upton 
v.  Suffolk  County  Mills,  n  Cush.  (Mass.)  586, 
59  Am.  Dec.  163;  Palmer  v.  Hatch,  46  Mo. 
585.  See  also  Dodd  v.  Farlow,  11  Allen 
(Mass.)  426,  87  Am.  Dec.  726. 

Instances.  —  A  general  power  of  sale  given 
to  an  agent  does  not  carry  with  it  such  un- 
usual authority  as  a  right  to  warrant  against 
any  seizure  of  the  article  sold,  as,  for  instance, 
whiskey,  for  violation  of  the  revenue  laws 
prior  to  the  sale.  Palmer  v.  Hatch,  46  Mo 
585. 

So  a  general  agent  has  no  implied  authority 
to  bind  his  principals  by  warranty  that  flour 
sold  by  him  on  their  account  will  keep  sweet 
during  a  sea  voyage,  in  the  absence  of  any 
usage  of  business  to  that  effect.    Upton  v. 
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Suffolk  County  Mills,  11  Cush.  (Mass.)  586,  59 
Am.  Dec.  163. 

5.  Where  Parties  Contract  with  Reference  to 
Custom.  —  Conestoga  Cigar  Co.  v.  Finke,  144 
Pa.  St.  159.  See  generally  the  title  Usages 
and  Customs. 

6.  Evidence  Admissible  to  Explain  but  Not  to 
Prove  Warranty.  —  Baird  v.  Matthews,  6  Dana 
(Ky.)  136.  See  also  Atwater  v.  Clancy,  107 
Mass.  369. 

7.  Custom  of  Which  Parties  Were  Ignorant.  — 

Barnard  v.  Kellogg,  10  Wall.  (U.  S.)  389;  Mur- 
ray v.  Brooks,  41  Iowa  45. 

8.  Furman  v.  Miller,  2  Brev.  (S.  Car.)  127. 

9.  Unreasonable  Usage  Does  Not  Affect  Contract. 
—  Dodd  v.  Farlow,  11  Allen  (Mass.)  426,  87 
Am.  Dec.  726.  In  this  case  a  usage  which 
gives  to  a  broker  implied  authority  to  warrant 
goods  sold  by  him  to  be  merchantable  was  held 
inadmissible. 

10.  Tremble  v.  Crowell,  17  Mich.  493. 
Illustration.  —  A  custom  that  the  seller  of 

fish  caught  within  the  state  and  sold  in  bar- 
rels to  a  dealer,  without  express  warranty, 
shall  refund  the  price  if  the  fish  prove  to  be 
unsound,  tends  to  defeat  the  purpose  of  the 
inspection  laws  of  the  state,  and  is  therefore 
opposed  to  the  general  state  policy  on  that 
subject  and  cannot  be  supported.  "  As  the 
supposed  usage  assumes  that  the  article  is 
purchased  without  the  safeguard  of  inspec- 
tion, and  that  the  buyer  will  be  saved  from 
loss  on  a  purchase  of  uninspected  fish  by  the 
right  given  him  by  the  usage  to  recover  of  the 
vendor  the  price  actually  paid,  the  effect  of 
the  usage  must  be  to  cause  dealers  to  dispense 
with  inspection  and  pave  the  way  for  those 
consequences  which  the  law  was  designed  to 
avert."    Tremble  v.  Crowell,  17  Mich.  493. 
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tion  of  the  effect  of  the  contract.1  Some  decisions  apparently  deny  without 
qualification  the  right  of  either  party  to  a  contract  to  give  evidence  of  a  cus- 
tom or  usage  in  order  to  affect  the  contract.2  On  the  other  hand,  evidence 
of  customs  or  usages  which  materially  affected  the  contract  has  been  held 
admissible  in  some  cases.3 

XIV.  Exclusion  of  Implied  Warranties  by  Express  Warranties  — 
1.  Express  Warranty  of  Quality  Excludes  Implied  Warranty  of  Quality.  —  There 
is  some  conflict  of  opinion  as  to  whether  there  can  be  an  implied  warranty 
where  the  contract  of  sale  contains  an  express  warranty,  and  if  so,  under  what 
circumstances.  The  weight  of  authority,  however,  it  is  believed,  is  to  the 
effect  that  where  a  contract  for  the  sale  of  goods  contains  a  warranty  as  to 
certain  qualities,  there  can  be  no  implied  warranty  that  they  also  possess 
other  qualities.4  The  general  rule  denies  an  implied  warranty  as  to  any 
matter  or  particular  which  may  be  brought  within  the  purview  or  intendment 
of  a  special  warranty.5  It  has  therefore  been  held  that  where  the  contract  of 
sale  contains  express  warranties  as  to  any  quality  of  the  article  sold,  there  can  be 
no  implied  warranty  that  such  article  is  fit  for  the  purpose  for  which  it  is  sold,6 


1.  Usages  Cannot  Affect  Settled  Rules  of  Law.  — 

Dickinson  v.  Gay,  7  Allen  (Mass.)  29,  83  Am. 
Dec.  656;  Murray  v.  Bogert,  14  Johns.  (N.  Y.) 
318,  7  Am.  Dec.  466;  Beirne  v.  Dord,  5  N.  Y. 
95,  55  Am.  Dec.  321. 

2.  Polhemus  v.  Heiman,  50  Cal.  438; 
Hughes  v.  Bray,  60  Cal.  284;  Thompson  v. 
Ashton,  14  Johns.  (N.  Y.)  316;  Wetherill  v. 
Neilson,  20  Fa.  St.  448,  59  Am.  Dec.  741. 

Instances.  —  Where  the  defendant  offered  to 
prove  the  existence  of  a  general  custom  and 
usage  among  the  grain  dealers  of  San  Fran- 
cisco that  sales  of  grain  by  sample  are  not  con- 
sidered complete  until  the  buyer  has  actually 
inspected  and  accepted  the  grain  sold,  the  re- 
viewing court  held  that  the  evidence  was 
properly  rejected.  Hughes  v.  Bray,  60  Cal. 
284. 

So  evidence  to  show  the  existence  of  a  cus- 
tom of  the  trade  at  the  port  of  Philadelphia 
that  soda  ash  is  sold  upon  the  representation 
of  ihe  seller. as  to  the  percentage  of  alkali  con- 
tained in  it,  without  warranty  of  sample,  was 
also  held  inadmissible.  VVetherill  v.  Neilson, 
20  Fa.  St.  448,  59  Am.  Dec.  741. 

3.  Instances.  —  Where  it  was  customary  in  a 
sale  of  drugs  by  catalogue  to  state  in  the  cata- 
logue whether  they  were  damaged  by  the  sea, 
and  if  not  so  slated  it  was  assumed  that  they 
were  not  damaged,  it  was  held  that  a  failure 
to  catalogue  them  as  damaged  imported  a  war- 
ranty that  they  were  not  damaged.  Jones  v. 
Bowden,  4  Taunt.  847. 

And  where  there  was  evidence  of  a  usage  at 
the  port  of  Philadelphia  that  on  a  purchase 
and  sale  of  cotton  the  vendor  should  answer 
to  the  vendee  for  any  latcntdefect  of  the  arti- 
cle, though  there  was  no  fraud,  and  in  the  ab- 
sence of  any  warranty,  such  evidence  was  held 
admissible.  Snowdcn  v.  Warder,  3  Rawlc 
(Fa.)  KOI. 

Evidence  to  show  an  established  usage 
among  Cincinnati  tobacco  merchants  in  all 
sales  of  a  particular  kind  of  tobacco  to  war- 
rant the  article  as  sound  and  merchantable 
for  four  months  after  the  sale,  and  on  proof  of 
its  being  to  the  contrary  to  make  a  reduction 
in  price,  was  held  admissible,  and  the  usage 
was  held  to  be  reasonable.  Fatman  v. 
Thompson,  2  Disney  (Ohio)  482. 


4.  Express  Warranty  of  One  Quality  Excludes 
Implied  Warranty  of  Other  Qualities  —  England. 
—  Budd  v.  Fairmaner,  S  Bing.  48,  21  E.  C.  L. 
217;  Parkinson  v.  Lee,  2  East  314;  Dickson  v. 
Zizinia,  10  C.  B.  602,  70  E.  C.  L.  602. 

United  States.  —  Grand  Ave.  Hotel  Co.  v. 
Wharton,  79  Fed.  Rep.  43;  Buckstaff  v.  Rus- 
sell, 79  Fed.  Rep.  611;  DeWitt  v.  Berry,  134 
U.  S.  306. 

Connecticut.  —  Mullain  v.  Thomas,  43  Conn. 
255. 

Georgia.  —  Johnson  v.  Latimer,  71  Ga.  470; 
Malsby  v.  Young,  104  Ga.  205. 

Illinois.  —  White  v.  Gresham,  52  111.  App. 
399- 

Iowa.  —  Shepherd  v.  Gilroy,  46  Iowa  193; 
Bucy  v.  Pius.  Agricultural  Works,  S9  Iowa404. 

Michigan.  —  McGraw  v.  Fletcher,  35  Mich. 
104. 

Minnesota.  — Cosgrave  v.  Bennett,  32  Minn. 
371.  . 

Missouri.  —  Boyer  v.  Neel,  50  Mo.  App.  26. 
New  Hampshire.  —  Deming  v.  Foster,  42  N. 
H.  165. 

New  York.  —  Prentice  v.  Dike,  6  Duer  (N. 
Y.)  220;  Carleton  v.  Lombard,  72  Hun  (N.  Y.) 
254. 

North  Carolina.  —  Lanier  :■.  Auld,  1  Murph. 
(5  N.  Car.)  138,  3  Am.  Dec.  680. 

South  Carolina.  —  Ober  v.  Blelock,  40  S.  Car. 
31;  M'Laughlin  v.  Horton,  1  Hill  L.  (S.  Car.) 

383. 

Vex/is.  —  Battaglia  :■.  Thomas,  5  Tex.  Civ. 
App.  563. 

Wisconsin. — J.  I.  Case  Plow  Works  v. 
Miles,  etc.,  Co.,  90  Wis.  590. 

Expressum  Facit  Cessare  Taciturn.  —  "The 
maxim  of  the  common  law,  expressum  facit 
cessare  taciturn,  embodies  the  principle." 
Johnson  v.  Latimer,  71  Ga.  475.  Sec  also 
Dickson  v.  Zizinia,  10  C.  B.  (xj2,  70  E.  C.  L. 
602;  Parkinson  v.  Lee,  2  East  314. 

6.  International  Pavement  Co.  v.  Smith, 
etc..  Mach.  Co.,  17  Mo.  App.  264;  Boothby  v. 
Scales,  27  Wis.  626. 

6.  Express  Warranty  of  Quality  Excludes  Im- 
plied Warranty  of  Fitness.^  De  Witt  V.  Horry, 
134  U.  S.  306;  Mullain  r\  Thomas,  43  Conn. 
255;  International  Pavement  Co.  v.  Smith, 
etc.,  Mach.  Co.,  17  Mo.  App.  264;  Deming  v. 


15  C.  of  L. — 79 
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or  that  it  is  merchantable.1    Other  illustrations  are  set  out  in  the  notes 

hereto.8 

Limitations  and  Qualifications  of  Rule.  —  Some  decisions  apparently  limit  or 
qualify  the  rule  just  stated.  Thus  it  has  been  held  that  the  express  warranty 
that  goods  will  pass  inspection  does  not  exclude  an  implied  warranty  of 
fitness  for  the  purpose  intended.3  And  it  has  likewise  been  said  that  a  war- 
ranty as  to  quantity  does  not  exclude  the  implied  warranty  of  quality.4  So 
where  goods  are  sold  by  the  manufacturer,  who  knows  the  purposes  for  which 
they  are  to  be  used,  the  fact  that  they  correspond  in  all  respects  to  the  sample 
does  not  exclude  an  implied  warranty  that  they  shall  be  fit  for  use  in  the 
manner  in  which  goods  of  the  same  quality  and  general  character  would  ordi- 
narily be  used,  if  the  defect  in  the  sample  is  latent  and  not  discoverable  by 
due  diligence.5  It  has  been  similarly  held  that  an  express  warranty  as  to  a 
certain  quality  does  not  exclude  an  implied  warranty  against  secret  defects  in 
the  material  or  in  the  process  of  manufacture  which  could  have  been  avoided 
by  the  exercise  of  ordinary  care  and  which  were  not  discernible  on  inspection.6 


Foster,  42  N.  H.  165;  Ober  v.  Blelock,  40  S. 
Car.  31;  J.  I.  Case  Plow  Works  v.  Niles,  etc., 
Co.,  go  Wis.  590. 

Instances.  —  Where  a  written  contract  for  the 
sale  of  machinery  expressly  specifies  the  kind, 
amount,  and  size  of  it,  this  excludes  any  im- 
plied warranty  or  fitness  of  the  machinery  for 
the  purpose  for  which  ii  was  bought.  Buck- 
staff  v.  Russell,  79  Fed.  Rep.  611.  But  com- 
pare Alpha  Checkrower  Co.  v.  Bradley,  105 
Iowa  537,  in  which  case  it  was  held  that  an 
express  warranty  that  goods  shall  be  well 
made  and  finished  does  not  exclude  a  war- 
ranty of  fitness  for  the  purpose  intended,  if  the 
facts  in  the  case  are  such  that  the  law  would 
imply  a  warranty  of  this  nature. 

So  where  oxen  are  sold  or  warranted  sound, 
this  excludes  an  implied  warranty  or  fitness  for 
farm  work.    Deming  v.  Foster,  42  N.  H.  165. 

And  it  has  been  held  that  any  implied  war- 
ranty that  the  articles  were  fit  for  their  in- 
tended use  was  excluded  by  the  express  war- 
ranty: "  These  goods  to  be  exactly  the  same 
quality  as  we  make  for  the  De  Witt  Wire  Cloth 
Company  of  New  York,  and  as  per  sample 
bbls.  delivered.  Turpentine  copal  varnish  at 
65c.  per  gallon.  Turpentine  japan  dryer 
at  55c.  per  gallon."  De  Witt  v.  Berry,  134 
U.  S.  306. 

1.  Express  Warranty  of  Quality  Excludes  Im- 
plied Warranty  of  Merchantability.  —  De  Witt  v. 
Berry,  134  U.  S.  306.  See  also  Parkinson  z\ 
Lee,  2  East  314,  in  which  case  it  was  held  that 
on  a  sale  by  sample  with  warranty  that  the 
bulk  shall  equal  the  sample,  there  is  no  im- 
plied warranty  of  merchantability. 

2.  Other  Illustrations  of  Rule  —  Express  War- 
ranty of  Soundness.  —  An  express  warranty  of 
soundness  excludes  an  implied  warranty  as  to 
age.  Budd  v.  Fairmaner,  8  Bing.  48,  21  E. 
C.  L.  217. 

And  an  express  warranty  as  to  soundness 
and  age  excludes  any  implied  warranty  as  to 
other  qualities.  Lanier  v.  Auld,  1  Murph.  (5 
N.  Car.)  138,  3  Am.  Dec.  680.  As,  for  instance, 
that  a  horse  sold  with  such  warranty  is  broken 
and  safe  for  use.  Mullain  v.  Thomas,  43 
Conn.  255.  So  it  has  been  held  that  a  special 
warranty  that  a  negro  sold  was  sound  and 
healthy  according  "  to  the  best  of  his  [the 
seller's]  knowledge  "  excluded  the  general  im- 
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plied  warranty  of  soundness.    M'Laughlin  v. 
Horton,  1  Hill  L.  (S.  Car.)  383. 

Express  Warranty  op  Merchantability  at  Time 
of  Shipment.  —  If  a  contract  contains  an  ex- 
press warranty  that  the  article  sold  shall  be  in 
a  good  and  merchantable  state  at  the  time  of 
shipment,  this  excludes  the  implication  of  the 
more  extended  warranty  that  the  article  shall 
be  in  a  good  and  merchantable  condition  for 
a  foreign  voyage.  Dickson  v.  Zizinia,  10  C. 
B.  602,  70  E.  C.  L.  602. 

Warranty  that  Article  Is  of  Good  Material  and 
Wotkmanship. —  An  express  warranty  that  a 
machine  shall  be  of  good  material,  well  made, 
and  will  do  good  work  in  threshing  and  clean- 
ing grain  if  properly  managed,  excludes  an  im-  ■ 
plied  warranty  that  the  machine  will  thresh  . 
equally  well  with  any  other  machine  of  any 
other  manufacture,  and  will  work  perfectly  in  1 
all   particulars.    Bucy  v.  Pitts  Agricultural 
Works,  89  Iowa  464. 

Warranty  Requiring  Notice  in  Case  Article  Is 
Defective. — The  rule  that  the-  seller  of  a 
machine  intended  for  a  particular  purpose  im- 
pliedly warrants  its  fitness  for  that  purpose 
does  not  apply  when  the  contract  to  sell  con- 
tains a  special  warranty  of  the  quality  and 
capacity  of  the  machine,  requiring  the  pur- 
chaser, after  a  specified  trial,  to  notify  the 
seller  of  its  defectiveness  or  to  return  it. 
Boyer  v.  Neel,  50  Mo.  App.  26. 

3.  Express  Warranty  that  Goods  Will  Pass  In- 
spection.—  Bigge  7'.  Parkinson,  7  H.  &  N.  955. 

4.  Express  Warranty  as  to  Quantity.  —  Whita- 
ker  v.  McCormick,  6  Mo.  App.  114.  See 
International  Pavement  Co.  Smith,  etc., 
Mach.  Co.,  17  Mo.  App.  264,  where  Lewis, 
P.  J.,  further  said,  by  way  of  illustration,  that 
"  there  maybe  an  implied  warranty  so  wholly 
independent  of  anything  contemplated  in  the 
express  warranty,  as  to  stand  by  its  own  dis- 
tinctive force." 

5.  Latent  Defects  in  Sales  by  Sample.  —  Drum- 
mond  v.  Van  Ingen,  12  App.  Cas.  294. 

6.  Latent  Defects  Caused  by  Material  or  Work- 
manship.—  Carleton  v.  Lombard,  149  N.  Y. 
601. 

Contract  of  Doubtful  Meaning.  —  A  guano  note 
which  contains  the  clause,  "  guano  sold  and 
guaranteed  under  analysis  of  Dr.  A.  Means, 
inspector,  Savannah,  which  analysis  has  been 
250  Volume  XV. 


Exclusion  of  Implied  Warranty  IMPLIED  WARRANTIES. 
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2.  Express  Warranty  of  Title  Excludes  Implied  Warranty  of  Title.  —  On  the 

same  principles  as  were  announced  in  the  preceding  subdivisions  of  this  sec- 
tion, it  has  been  held  and  seems  to  be  well  settled  that  an  express  warranty 
of  title  will  exclude  an  implied  warranty  of  title.1 

3.  Whether  Implied  Warranty  of  Title  Excluded  by  Express  Warranty  of 
Quality.  —  According  to  some  decisions  it  has  been  held  that  the  express  war- 
ranty of  quality  does  not  exclude  an  implied  warranty  of  title.2 

4.  Implied  Warranty  of  Quality  Not  Excluded  by  Express  Warranty  of  Title.  — 
And  it  has  also  been  held  that  an  express  warranty  of  title  does  not  exclude 
an  implied  warranty  of  quality.3  The  last  two  rules  are  not  supported  by 
unquestioned  authority,  a  number  of  decisions  apparently  holding  that  where 
there  is  a  complete  contract  of  sale  in  writing,  there  can  be  no  implied  war- 
ranty whatever  as  to  the  subject-matter.'* 

XV.  Exclusion  of  Implied  Warranty  by  Refusal  to  Warrant.  —  As 
nothing  can  be  implied  against  the  contract  of  the  parties,  an  express  refusal 
by  the  seller  to  warrant  excludes  any  implication  of  warranty.5  What 
amounts  to  a  refusal  to  warrant  is  in  general  a  question  to  be  determined  by 
the  jury.6  It  seems,  however,  that  although  the  vendor  exempts  himself  from 
the  implication  of  a  warranty  by  refusing  to  warrant,  he  is  nevertheless  liable 
for  fraud  if  he  wilfully  sells  a  chattel  with  a  material  defect  of  which  he  has 


submitted  to  me,"  does  not  by  implication  ex- 
clude the  implied  warranty  that  the  fertilizer 
is  reasonably  suited  to  the  purposes  for  which 
it  was  sold.  Wilcox  v.  Owens,  64  Ga.  601. 
This  decision  seems  to  be  based,  in  a  measure 
at  least,  on  the  rule  that  if  a  contract  is  of 
doubtful  meaning  it  is  to  be  construed  against 
the  party  who  drew  it. 

1.  Express  Warranty  of  Title  Excludes  Implied 
Warranty  of  Quality. —  Brown  v.  Smith,  5  How. 
(Miss.)  387;  Dyer  v.  Britton,  53  Miss.  270. 

2.  Implied  Warranty  of  Title  Not  Excluded  by 
Express  Warranty  of  Quality.  —  Carleton  v. 
Lombard,  72  H  un  (N.  Y.)  260;  Lanier  v.  Auld, 
1  Murph.  (5  N.  Car.)  138,  3  Am.  Dec.  680. 

3.  Implied  Warranty  of  Quality  Not  Excluded 
by  Express  Warranty  of  Title.  —  Wells  v.  Spears, 
1  McCord  L.  (S.  Car.)  421;  Wood  v.  Ashe,  cited 
in  Heyward  v.  Wallace,  4  Strobh.  L.  (S.  Car.) 
187;  Trimmier  v.  Thomson.  10  S.  Car.  164; 
Houston  v.  Gilbert,  3  Brev.  (S.  Car.)  63,  5  Am. 
Dec.  542;  Hughes  v.  Banks,  1  McCord  L.  (S. 
Car.)  537. 

4.  Complete  Contract  in  Writing.  —  Wren  v. 
Wardlaw,  Minor  (Ala.)  363,  12  Am.  Dec.  60; 
Barnes  v.  Blair,  16  Ala.  71;  Ramming  v.  Cald 
well,  43  IU.App.  175;  Whitmorc  7  .  South  Bos- 
ton Iron  Co.,  2  Allen  (Mass.)  58;  Pender  v. 
Fobes,  1  Dev.  &  B.  L.  (18  N.  Car.)  250;  Smith 
v.  Williams,  1  Murph.  (5  N.  Car.)  426,  4  Am. 
Dec.  564;  Milwaukee  Boiler  Co.  v,  Duncan,  87 
Wis.  120,  41  Am.  Si.  Rep.  33.  See  also  John- 
son v.  Powers,  65  Cal.  179. 

Instances.  —  Thus  it  has  been  held  that  a 
warranty  of  title  expressed  in  writing  excludes 
any  implication  of  a  warranty  of  soundness. 
Wren  v.  Wardlaw,  Minor  (Ala.)  363,  12  Am. 
Dec.  60;  Pender  v.  Fobes,  1  Dev.  &  B.  L.  (18 
N.  Car.)  250. 

So  it  has  been  held  that  when  the  contract 
is  in  writing,  an  additional  warranty  not  ex- 
pressed is  implied  by  its  terms  that  the 
article  is  fit  for  the  particular  use  intended, 
cither  by  implication  of  law  or  by  parol  proof. 
Whitmorc  v.  South  Boston  Iron  Co.,  2  Allen 
(Mass.)  58. 


5.  Refusal  to  Warrant  Excludes  Implied  War- 
ranty.—  Miller  v.  Van  Tassel,  24  Cal.  458; 
Lynch  v.  Curfman,  65  Minn.  170;  Habersham 
v.  Rodrigues,  1  Spears  L.  (S.  Car.)  314;  Smith 
v.  State  Bank,  Riley  Eq.  (S.  Car.)  113;  Boinest  v. 
Leignez,  2  Rich.  L.  (S.  Car.)  464.  See  also- 
West  v.  Anderson,  9  Conn.  110,  21  Am.  Dec. 
737;  Thompson  v.  Lindsey,  Mill  (S.  Car.)  236; 
Wood  v.  Ross,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  148. 

If  the  contract  is  in  writing,  refusal  is  notice 
that  the  party  does  not  intend  to  be  bound 
further  than  his  written  contract  goes,  and  he 
who  buys  after  such  notice  must  take  the 
thing  purchased  subject  to  the  rule  of  caveat 
emptor.  Habersham  v.  Rodrigues,  1  Spears  L. 
(S.  Car.)  314. 

6.  Refusal  to  Warrant,  Question  for  Jury.  — 
Habersham  Rodrigues,  1  Spears  L.  (S.  Car.) 
314. 

What   Amounts    to    Refusal   to   Warrant.  — 

Where  a  warranty  of  quality  inserled  in  a  bill 
of  sale  before  the  execution  thereof  is  stricken 
out  by  the  seller,  this  amounts  to  a  refusal  to 
warrant.  Smith  v.  State  Bank,  Riley  Eq.  (S. 
Car.)  113. 

So  the  express  declaration  by  the  vendor 
that  he  warrants  nothing  but  the  title  pre- 
cludes an  implied  warranty  of  soundness. 
Boinest  v.  Leignez,  2  Rich.  L.  (S.  Car.)  464. 

How  Refusal  to  Warrant  Affected  by  Statements 
as  to  Quality.  —  Where  the  vendor  makes  state- 
ments as  to  the  quality  of  the  article,  but  ac- 
companied by  an  express  and  positive  refusal 
to  warrant  it,  and  gives  notice  to  the  vendee 
that  he  will  not  and  docs  not  warrant  it,  his 
statements  as  to  quality  must  be  deemed  mere 
expressions  of  opinion  and  not  a  contract  for 
warranty,  at  least  in  the  absence  of  any  fraud 
or  deceit,  and  where  the  property  is  present 
for  the  inspection  of  ihe  vendee.  Lynch  r. 
Curfman,  65  Minn.  170. 

Renunciation  of  Warranty  by  tho  Purchaser  is 
not  binding  on  him  where  there  has  been 
fraud  on  the  part  of  the  seller.    Hcvans  v. 
Faircll,  18  La.  Ann.  232. 
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knowledge  and  of  which  the  purchaser  is  ignorant.1 

XVI.  'Breach   of  Implied  Warranty  —  1.  Of  Title  —  a.  Rights  and 

REMEDIES  OF  BUYER— (i)  Where  Analogy  of  Covenants  Against  Incum- 
brances Is  Adopted. — The  decisions  are  in  hopeless  conflict  as  to  the  time 
when  a  breach  of  the  implied  warranty  of  title  occurs  and  as  to  the  time  when 
or  the  circumstances  under  which  an  action  for  the  breach  may  or  should  be 
brought.  A  number  of  the  cases  hold  that  the  warranty  is  in  the  nature  of  a 
covenant  of  seizin  and  against  incumbrances,3  that  if  the  vendor  is  without 
title  the  breach  occurs  at  the  time  of  the  sale,3  and  that  the  statute  of  limita- 
tions begins  to  run  from  the  time  of  the  sale.*  Where  this  view  prevails  it  is 
immaterial  to  a  right  of  action  for  breach  of  the  implied  warranty  that  the 
purchaser  has  not  been  deprived  of  the  possession  of  the  chattel.5  No  recovery 
of  the  goods  by  the  true  owner,  by  suit  or  otherwise,  is  essential  to  an  action 
for  the  breach.0  To  sustain  the  action  it  is  sufficient  to  show  that  the  vendor's 
title  is  defective  and  that  some  one  else  owns  the  goods  warranted,7  but  the 
evidence  of  these  facts  must  be  strong  and  satisfactory.8 

(2)  Where  Analogy  of  Covenants  for  Quiet  Enjoyment  Is  Adopted. — The 
rules  just  stated  are  clearly  against  the  weight  of  authority.  According  to 
what  is  thought  to  be  the  better  doctrine,  the  implied  warranty  of  title  upon 
the  sale  of  personal  property  is  analogous  to  a  covenant  for  quiet  enjoyment 
in  the  sale  of  lands.9  It  follows,  therefore,  that  the  breach  does  not  occur  at 
the  time  of  the  sale; 10  that  the  purchaser  cannot  resist  payment  of  the  price 
merely  by  showing  a  defect  in  the  seller's  title  and  paramount  title  in  a  third 
person;11  that  the  statute  of  limitations  does  not  begin  to  run  against  an 
action  to  recover  for  the  breach  until  the  purchaser's  possession  is  disturbed 
by  the  true  owner; 12  and  that  so  long  as  the  purchaser  maintains  possession 
he  cannot  maintain  an  action  for  breach  of  implied  warranty.13  According  to 
some  of  the  earlier  Neiv  York  decisions  in  which  the  analogy  of  the  covenant 
for  quiet  enjoyment  is  applied,  the  purchaser  cannot  maintain  an  action  for 

1.  Effect  of  Fraud.  —  Smith  v.  State  Bank,  7.  Proof  of  Defective  Title  Sufficient.  —  Tipton 

Riley  Eq.  (S.  Car.)  113.    See  also  Bartholo-  v.  Triplett,  1  Mel.  (Ky.)  573. 

mew  v.  Bushnell,  20  Conn.  278,  52  Am.  Dec.  8.  Evidence  Must  Be  Conclusive. —  Plummer 

338.  v.  Newdigate,  2  Duv.  (Ky.)  3. 

2.  Warranty  Analogous  to  Covenants  Against  9.  Warranty  Analogous  to  Covenant  for  Quiet 
Incumbrances.  —  Chancellor  v.  Wiggins,  4  B.  Enjoyment.  —  Close  v.  Crossland,  47  Minn.  500; 
Mon.  (Ky.)  201,  39  Am.  Dec.  499;  Perkins  v.  Matheny  v.  Mason,  73  Mo.  677,  39  Am. 
Whelan,  116  Mass.  543.  See  also  cases  cited  Rep.  541;  McGiffin  v.  Baird,  62  N  Y.  330; 
in  the  next  note.  Burt  v.  Dewey,  40  N.  Y.  283,  100  Am.  Dec. 

3.  Breach  Occurs  at  Time  of  Sale.  —  Pusey  v.  482;  Bordewell  v.  Colie,  1  Lans.  (N.  Y.)  141; 
W  athen,  90  Ky.  473;  Payne  v.  Rodden,  4  Bibb  O'Brien  v.  Jones,  91  N.  Y.  197;  Delaware 
(Ky.)  304,  7  Am.  Dec.  739;  Scott  v.  Scott,  2  A.  Bank  v.  Jarvis,  20  N.  Y.  226;  Webster  v. 
K.  Marsh.  (Ky.)  217;  Chancellor  v.  Wiggins,  Laws,  89  N.  Car.  224;  Cowan  v.  Silliman,  4 
4  B.  Mon.  (Ky.)  201,  39  Am.  Dec.  499;  Tipton  Dev.  L.  (15  N.  Car.)  46;  Hodges  v.  Wilkinson, 
v.  Triplett,  1  Met.  (Ky.)  572;  Plummer  v.  New-  111  N.  Car.  56. 

digate,  2  Duv.  (Ky.)  3;  Grose  v.  Hennessey,  10.  No  Breach  at  Time  of  Sale. — Gross--.  Kier- 

13  Allen  (Mass.)  389;  Perkins  v.  Whelan,  116  ski,  41  Cal.  in;  Linton  v.  Porter,  31  111.  107. 

Mass.  543;  Word  v.  Cavin,  1  Head(Tenn.)  507.  11.  Recovery  Not  Warranted  by  Showing  Defect 

4.  When  Statute  of  Limitations  Begins  to  Run.  of  Title. —  Linton  v.  Porter,  31  111.  107;  Wan- 
—  Pusey  v.  Wathan,  90  Ky.  473;  Chancellor  ser  v.  Messier,  29  N.  J.  L.  256;  McGiffin  v. 
v.  Wiggins,  4  B.  Mon.  (Ky.)  202,  39  Am.  Dec.  Baird,  62  N.  Y.  329;  Webster  v.  Laws,  89  N. 
499;  Scott  v.  Scott,  2  A.  K.  Marsh.  (Ky.)  217;  Car.  229;  Krumbhaar  v.  Birch,  83  Pa.  St.  426. 
Grose  v.  Hennessey,  13  Allen  (Mass.)  389;  12.  When  Statute  of  Limitations  Begins  to  Run. 
Perkins  v.  Whelan,  116  Mass.  543;  Word  v.  — Gross  v.  Kierski,  41  Cal.  in;  Linton  v. 
Cavin,  1  Head  (Tenn.)  507.  Porier,  31  111.  107. 

5.  Immaterial  that  Purchaser  Retains  Posses-  13.  Purchaser  in  Possession  Cannot  Sue  for 
Bion.  —  Chancellor  v.  Wiggins,  4  B.  Mon.  (Ky.)  Breach.  —  Wanser  v.  Messier,  29  N.  J.  L.  256; 
201,  39  Am.  Dec.  499;  Payne  v.  Rodden,  4  McGiffin  v.  Baird,  62  N.  Y.  329;  Krumbhaar 
Bibb  (Ky.)  304,  7  Am.  Dec.  739;  Tipton  v.  v.  Birch,  83  Pa.  St.  426.  See  also  cases  cited 
Triplett,  1  Met.  (Ky.)  573;  Plummer  v.  Newdi-  in  subsequent  notes  in  this  section. 

gate,  2  Duv.  (Ky.)3;  Grose  v.  Hennessey,  13  Obligation  to  pay  the  price  remains  until 

Allen  (Mass.)  389.  eviction  or  at  least  until  disturbance  of  quiet 

6.  Recovery  by  True  Owner  Unnecessary.  —  See  enjoyment  by  the  paramount  owner.  Wanser 
cases  cited  in  the  preceding  note.  v.  Messier,  29  N.  J.  L.  256. 
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breach  of  the  implied  warranty  until  he  has  been  evicted  by  legal  process.1 
This  doctrine,  however,  no  longer  obtains  even  in  the  state  in  which  these 
decisions  were  made.2  The  rule  settled  by  the  weight  of  authority  is  that 
the  purchaser  may  recover  on  breach  of  the  implied  warranty  on  return  of  the 
goods  to  the  seller,3  on  a  judicial  eviction,4  on  surrender  of  the  goods  to  a 
third  person  claiming  paramount  title,  without  legal  proceedings,5  or  on  the 
payment  of  claims  or  incumbrances  against  the  goods  sold.6  In  all  cases 
where  the  purchaser  returns  the  property  to  the  seller  7  or  surrenders  the  chat- 
tels, without  suit,  to  a  third  person  claiming  them,8  he  must  show  conclusively 
that  the  title  was  in  a  third  person,  or  his  action  will  fail.  So  in  case  he  has 
paid  an  outstanding  claim  or  incumbrance,  he  must  show  that  the  claim  or 
incumbrance  is  valid.9  In  strict  accordance  with  the  rules  just  stated,  it  has 
been  held  that  even  though  a  judgment  has  been  recovered  against  the  pur- 
chaser for  the  value  of  the  chattels,  if  the  purchaser  sues  the  seller  before 
paying  the  judgment  he  can  recover  only  nominal  damages,  because  only  a 
liability  to  loss  has  been  established.    There  must  be  a  loss  actually  suffered, 10 


1.  Cases  Holding  Eviction  by  Legal  Process 
Necessary.  —  Case  v.  Hall,  24  Wend.  (N.  Y.) 
102,  35  Am.  Dec.  605;  Vibbard  v.  Johnson,  19 
Johns.  (N.  Y.)  79. 

Civil-law  Rule.  —  And  this  is  also  the  rule  of 
the  civil  law.  The  warranty  implied  in  a  sale 
made  by  general  terms  under  the  system  of 
the  civil  law  is  equivalent  to  a  covenant  that 
the  buyer  shall  quietly  possess  and  enjoy,  and 
nothing  more,  and  to  give  to  a  buyer  a  right 
of  action  upon  this  warranty  there  must  have 
taken  place  an  actual  judicial  eviction  by  the 
sentence  of  a  competent  tribunal,  which  has 
been  carried  into  effect.  Fowler  v.  Smith,  2 
Cal.  568. 

2.  Overruled   by  Subsequent  Decisions.  —  See 

New  York  decisions  cited  in  subsequent  notes 
in  this  section. 

3.  Where  Purchaser  May  Sue  —  Return  of  Goods 
to  Seller.  —  McGiffin  v.  Baird,  62  N.  Y.  329. 

4.  Judicial  Eviction.  —  See  Close  v.  Cross- 
land,  47  Minn.  500;  Webster  v.  Laws,  89  N. 
Car.  229. 

5.  Surrender  to  True  Owner  Without  Legal  Pro- 
ceedings—  Illinois.  —  Linton  v.  Porter,  31  111. 
107. 

Iowa.  —  Barton  v.  Faherty,  3  Greene  (Iowa) 
327,  54  Am.  Dec.  503. 

Minnesota. — Close  v.  Crossland,  47  Minn. 
500. 

Missouri.  —  Dryden  v.  Kellogg,  2  Mo. 
App.  87. 

New  York.  —  Sweetman  v.  Prince,  26  N.  Y. 
224;  Bordwell  v.  Collie,  45  N.  Y '.  494,  affirming 
1  Lans.  (N.  Y.)  141. 

North  Carolina.  —  Parker  v.  Dunn,  2  Jones 
L.  (47  N.  Car.)  203;  Webster  v.  Laws,  89  N. 
Car.  229;  Hodges  v.  Wilkinson,  in  X. 
Car.  56. 

Pennsylvania.  —  Krumbhaar  v.  Birch,  83 
Pa.  St.  426. 

Vermont.  —  Reynolds  v.  Roberts,  57  Vl.  392. 

It  is  perfectly  competent  to  the  vendee  to 
dispute  the  title  of  his  vendor  without  waiting 
to  be  charged  at  the  suit  of  another  person  by 
due  process  of  law.  The  purchaser,  if  satis- 
fied that  the  claimant  of  the  property  is  the 
true  owner,  and  can  and  will  in  an  action 
against  him  recover  the  property  from  him  or 
its  value,  is  not  bound  to  resist  the  claim  of 
such  owner,  but  may  abandon  the  property  to 


such  owner  or  pay  him  the  value  thereof  with- 
out action.  Matheny  v.  Mason,  73  Mo.  682, 
39  Am.  Rep.  541. 

6.  Payment  of  Claims  Against  Chattels  Sold.  — 
Close  v.  Crossland,  47  Minn.  500;  Ranney  v. 
Meisenheimer,  61  Mo.  App.  434;  Matheny  v. 
Mason,  73  Mo.  677,  39  Am.  Rep.  541;  Sargent 
v.  Currier,  49  N.  H.  310,  6  Am.  Rep.  524; 
Bordwell  v.  Collie,  45  N.  Y.  494,  affirming  1 
Lans.  (N.  Y.)  141;  McGiffin  v.  Baird,  62  N.  Y. 
329;  O'Brien  -'.  Jones,  91  N.  Y.  193;  Cahill  v. 
Smith,  101  N.  Y.  355. 

Illustrations  —  Outstanding  Chattel  Mortgage. 
—  One.  who  purchases  chattels  encumbered 
by  a  valid  chattel  mortgage  of  which  he  knew 
nothing  may  pay  the  amount  of  the  mortgage 
and  recover  it  from  the  seller.  Ranney  v. 
Meisenheimer,  61  Mo.  App.  434. 

A  vendee  of  personal  property  who  is  com- 
pelled, in  order  to  retain  the  property,  to  dis- 
charge an  incumbrance  existing  at  the  time  of 
the  sale  may  bring  assumpsit  against  the 
seller  for  the  money  thus  paid.  Sargent  v. 
Currier,  49  N.  H.  310,  6  Am.  Rep.  524. 

Where  the  purchaser  was  not  only  deprived 
of  his  title  by  the  enforcement  of  a  valid  prior 
mortgage  and  sale  thereunder,  but  regained  a 
right  to  its  possession  only  by  paying  money 
upon  an  obligation  which  the  seller  had 
expressly  agreed  to  satisfy,  but  did  not,  he  is 
entitled  to  recover  of  the  seller  the  amount 
due  on  the  mortgage.  Actual  eviction  is  un- 
necessary; the  purchaser  could  not  withhold 
the  properly  without  becoming  a  wrongdoer. 
Cahill  v.  Smith,  101  N.  Y.  355. 

7.  Must  Show  Title  in  Another.  —  Mi  Giffin  v. 
Baird,  62  N.  Y.  329. 

8.  Dryden  •■.  KelloRg,  2  Mo.  App.  87;  Bord- 
well v.  Collie,  45  N.  Y.  494,  affirming  1  Lans. 
(N.  Y.)  141 ;  Sweetman  v.  Prince,  26  X.  Y.  224; 
O'Brien  v.  Jones,  91  N.  Y.  193;  Hodges  r, 
Wilkinson,  in  N.  Car.  56.  See  also  Bergen  v. 
Ripus,  34  III.  170,  85  Am.  Dec.  304. 

9.  Sec  Ranney  v.  Meisenheimer,  (>i  Mo.  App. 
434- 

10.  Loss  Actually  Suffered  Necessary.  —  Burt  :•. 
Dewey,  40  X.  Y.  2S3,  100  Am.  Dec.  482. 

Dispossession  of  a  Person  Buying  from  Pur- 
chaser    When  Original  Purchaser  May  Sue.  — 

The  original  purchaser  of  a  chattel  cannot  re- 
cover from  the  original  seller  on  an  implied 
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and  in  a  suit  for  breach  of  warranty  of  title  a  judgment  against  the  vendor  by 
a  third  person  for  recovery  of  the  property  sold  is  not  even  prima  facie  evi- 
dence  of  the  vendor's  want  of  title,  so  as  to  throw  upon  him  the  burden  of 
proof  where  no  notice  of  such  third  person's  suit  was  given  to  him.1 

b.  MEASURE  OF  Damages.  — According  to  some  commentators,  in  case 
there  is  a  breach  of  an  implied  warranty  of  title  the  loss  of  the  vendee  is 
usually  the  same  as  if  there  had  been  a  failure  to  deliver.2  The  decisions  are 
not  at  all  harmonious  on  this  question,  and  no  rule  which  will  be  accepted  by 
the  courts  of  all  jurisdictions  can  be  deduced.  An  English  decision  has  held 
that  where  there  is  a  failure  of  title  to  all  the  chattels  sold  the  purchaser  can 
treat  the  transaction  as  presenting  an  instance  of  an  entire  failure  of  consid- 
er at  ion  and  may  sue  for  the  money  paid,3  and  two  decisions  in  the  United- 
States  seemingly  adopt  the  rule  that  the  price  paid  is  the  measure  of  damages; 
but  it  does  not  appear  from  the  reports  of  these  decisions  whether  a  claim  for 
greater  damages  was  set  up.4  So  another  decision  seems,  too,  to  fix  the 
measure  of  damages  as  the  difference  in  value  between  such  title  as  the  pur- 
chaser acquired  and  such  title  as  the  seller  covenanted  to  convey.5  There  is 
also  a  line  of  decisions  which  go  further  than  those  just  cited,  but  seem  to 
limit  the  measure  of  damages  to  the  price  paid  with  interest  thereon.0  This 
rule  is  extended  by  another  line  of  decisions,  which  hold  that  in  addition  to 
the  price  paid  and  interest  thereon  the  purchaser  is  also  entitled  to  recover 
costs  and  expenses  necessarily  incurred  in  defending  his  title  in  a  suit  brought 
against  him  by  the  paramount  owner,  provided  he  has  notified  the  seller  of 
such  suit.7  There  are  also  decisions  which  lay  down  the  same  rule,  except 
that  nothing  is  said  in  them  as  to  the  necessity  of  notifying  the  seller  of  the 
suit.*  There  is  also  a  dictum  to  the  effect  that  the  purchaser  is  entitled  to 
recover  the  necessary  expenses  incurred  in  instituting  the  proper  course  of 
legal  proceedings  for  the  ascertainment  and  protection  of  his  rights  under  the 


warranty  of  title  when  it  appears  that  not  the 
original  purchaser,  but  one  purchasing  from 
him,  was  dispossessed  of  the  chattel  by  the 
legal  owner,  and  that  the  original  purchaser 
has  not  reimbursed  the  second  purchaser  or 
been  made  liable  by  him  for  the  value  of  the 
chattel.  Myers  v.  Bowen,  3  Colo.  App. 
537- 

1.  Effect  of  Judgment  of  Third  Person  Without 
Notice  to  Seller.  —  Roper  v.  Rovvlett,  7  Lea 
(Tenn.)  320,  wherein  it  was  said  that  the  rule 
would  have  been  otherwise  if  the  owner  had 
been  duly  notified  of  the  third  person's  suit. 

2.  Loss   Same   as  on  Failure  to  Deliver.  —  2 
Sutherland  on  Damages,  55  669. 

3.  Various  Rulings  as  to  Measure  of  Damages 
—  Price  Paid.  —  Eichholz  v.  Bannister,  17  C. 
B.  N.  S.  708,  112  E.  C.  L.  708. 

4.  Brown  v.  Pierce,  97  Mass.  46,  93  Am. 
Dec.  57;  Atkins  v.  Hosley,  3  Thomp.  &  C.  (N. 
Y.)  322. 

Goods  Sold  Beyond  Their  Value.  —  Where  goods 
are  sold  for  a  price  which  is  much  in  excess  of 
their  actual  value,  the  measure  of  damages  in 
a  suit  to  rescind  the  contract  for  breach  of  the 
implied  warranty  of  title  is  the  sum  paid,  not 
the  real  value  of  the  goods.  Wilkinson  v. 
"  Ferree,  24  Pa.  St.  190. 

5.  Difference  in  Value  of  Title  Conveyed  and 
Title  Warranted.  —  Grose  v.  Hennessey,  13 
Allen  (Mass.)  389. 

6.  Price  Paid  and  Interest  —  Kentucky. — 
Wood  v.  Wood,  1  Met.  (Ky.)  518;  Johnson  v. 
Sevier,  4  J.  J.  Marsh.  (Ky.)  142;  Ellis  v.  Gos- 
ney.  7  J-  J-  Marsh.  (Ky.)  no. 
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Massachusetts.  —  Eaton  v.  Melius,  7  Gray 
(Mass.)  566. 

South  Carolina.  —  Ware  v.  Weathnall,  2  Mc- 
Cord  L.  (S.  Car.)  413. 

Tennessee.  —  Crittenden  v.  Posey,  1  Head 
(Tenn.)  311. 

Texas.  —  Sutton  v.  Page,  4  Tex.  142;  Ander- 
son v.  Dufneld,  8  Tex.  237;  Scranlon  v.  Tilley, 
16  Tex.  183;  Hall  v.  York,  22  Tex.  641; 
Wheeler  v.  Styles,  28  Tex.  240;  Anding  v. 
Perkins,  29  Tex.  348;  Granberry  v.  Haupe,  30 
Tex.  409;  Goss  v.  Dysant,  31  Tex.  187. 

Rule  Where  Title  Is  Good  for  Part  of  Time.  — 
Ordinarily  the  price  given  with  interest  from 
time  of  payment  for  a  chattel  sold  is  the  meas- 
ure of  damages  for  breach  of  the  implied 
warranty  of  title,  but  if  the  title  is  good  for  a 
certain  period  the  interest  is  not  to  be  computed 
until  the  termination  of  the  time  for  which  the 
title  is  good.  Thus  if  an  absolute  estate  in  a 
chattel  is  conveyed  by  the  person  having  only 
an  estate pztr  autre  vie,  the  title  being  good  for 
a  certain  period,  the  vendee  is  entitled  to  the 
price  paid  with  interest  only  from  the  termina- 
tion of  the  life  estate  held  by  the  seller.  Crit- 
tenden v.  Posey,  1  Head  (Tenn.)  311. 

7.  Price  Paid,  Interest,  and  Expense  of  Defend- 
ing Title. —  Marlatt  v.  Clary,  20  Ark.  251; 
Boyd  v.  Whitfield,  19  Ark.  470;  Johnson  v. 
Meyers,  34  Mo.  255:  Burt  v.  Dewey,  31  Barb. 
(N.  Y.)  540. 

8.  Rowland  v.  Shelton,  25  Ala.  217;  Noel  v. 
Wheatly,  30  Miss.  181;  Arthur  v.  Moss,  1  Ore- 
gon 193;  Brown  v.  Woods,  3  Coldw.  (Tenn.) 
182. 
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purchase.1  However  much  the  cases  may  vary  in  regard  to  the  elements  of 
damage  just  considered,  it  cannot  be  doubted  that  the  purchaser  cannot 
recover  for  the  profits  which  he  is  obliged  to  return  to  one  to  whom  he  has 
resold  the  chattels.  This  clearly  cannot  be  considered  an  element  of  damage 
in  a  suit  against  the  original  vendor  for  breach  of  warranty  of  title.2 

2.  Of  Quality  —  a.  Rights  and  Remedies  OE  Buyer  —  (i)  Action  for 
Damages  or  Recoupment  in  Action  for  Price.  —  In  case  there  is  a  breach  of  the 
implied  warranty  of  quality,  there  are  several  remedies  open  to  the  buyer;  he 
may  retain  the  goods  and  when  sued  for  the  purchase  price  set  up  the  breach 
in  reduction  of  damages,3  or  he  may  bring  suit  to  recover  the  damages  caused 
thereby.4 

Obligation  to  Return  Goods  or  Notify  Seller  of  Defects.  —  As  a  general  rule,  whether 


1.  Expense  Incurred  in  Bringing  Suit  to  Deter- 
mine Title.  —  Kingsbury  v.  Smith,  13  X.  H.  125, 
where  it  was  further  said  that  there  can  be  no 
sound  distinction  between  a  case  in  which  the 
expenses  are  incurred  in  the  necessary  and 
proper  prosecution  of  a  suit  for  the  ascertain- 
ment and  protection  of  the  purchaser's  rights, 
and  the  case  of  a  defense  made  for  the  same 
purpose. 

2.  Profits  on  Resale.  —  Noel  v.  Wheatly,  30 
Miss.  1 S 1 ;  Arthur  v.  Moss,  1  Oregon  193. 

Breach  of  Warranty  of  Title  to  Growing  Crop.  — 
The  measure  of  damages  for  breach  of  war- 
ranty of  title  to  a  growing  crop  is  the  highest 
market  price  of  the  crop  where  growing,  if 
there  was  any  market  value  for  it  there,  and 
as  it  was;  if  not,  then,  if  the  plaintiffs  were 
prepared  to  gather  it  and  carry  it  to  the 
market,  Ihe  market  value  there  less  the  cost  of 
gathering  and  carriage.  Dabovich  v.  Emeric. 
12  Cal.  171. 

Where  There  Is  Failure  of  Title  to  a  Part,  or  an 
Inferior  Title  Only  Is  Sold,  the  loss  is  the  differ- 
ence between  the  property  as  conveyed  and  its 
value  had  the  title  been  as  warranted.  Hoff- 
man v.  Chamberlain,  40  N'.  J.  Eq.  663,  53  Am. 
Rep.  783 

3.  Setting  Up  Breach  in  Reduction  of  Price  — 

California.  —  Polhemus  v.  Heiman,  45  Cal. 
573;  Wheelock  v.  Pacific  Pneumatic  Gas  Co., 
51  Cal.  223.  . 

Illinois. —  Prickett  v  McFadden,  S  111.  App. 
197. 

Indiana.  — Zimmerman  1.  Druecker,  15  Ind. 
App.  512;  Bushman  v.  Taylor,  2  Ind.  App.  12, 
50  Am.  St.  Rep.  -28;  Merchants',  etc.,  Sav. 
Bank  v.  Frazc,  9  Ind.  App.  161,  53  Am.  St. 
Rep.  341. 

Massachusetts.  —  Dorr  v.  Fisher,  1  Cush. 
(Mass.)  271;  Mixer  v.  Coburn,  11  Met.  (Mass.) 
561,  45  Am.  Dec.  230;  Harrington  v.  Stratton, 
22  Pick.  (Mass.)  510;  Gilmore  v.  Williams,  162 
Mass.  352. 

Missouri.  —  Branson  v.  Turner,  77  Mo.  489. 

New  York.  —  Carlcton  v.  Lombard,  149  N. 
Y.  137;  Marshuetz  v.  McGrcevy,  23  Hun  (N. 
Y.)4o8;  Waters'  Patent  Heater  Co.  v.  Tomp- 
kins, 14  Hun  (N.  Y.)  219:  Levy  v.  American 
Wax,  etc.,  Mfg.  Co.,  (Supm.  Ct.  App.  T.)  24 
Misc.  (N.  Y.)  204. 

North  Carolina.  —  Lewis  v.  Rounlrcc,  78  N. 
Car.  327. 

Texas.  —  Brantley  v.  Thomas,  22  Tex.  270, 
73  Am.  Dec.  264. 

Vermont.  —  Best  v.  Flint,  58  Vt.  543,  56  Am. 
Rep.  570. 


Wisconsin.  —  Bonnell  v.  Jacobs,  36  Wis.  60; 
Fisk  v.  Tank,  12  Wis.  302,  78  Am.  Dec.  737; 
Getty  v.  Rountree,  2  Pin.  (Wis.)  379;  Ketchum 
v.  Wells,  19  Wis.  25;  Boothbv  v.  Scales,  27 
Wis.  638;  Warder  v.  Fisher,  4S  Wis.  338. 

For  a  consideration  of  this  question  arising 
in  specific  kinds  of  sales,  see  supra,  this  title. 
Implied  Warranty  oj  Quality  —  Sales  by  Descrip- 
tion; Sales  by  Sample. 

For  remedies  of  the  buyer  for  breach  of  a 
warranty  of  merchantability,  see  supra,  this 
title,  Implied  Warranty  of  Quality — Particular 
Kinds  of  Warranty —  Of  Merchantability. 

4.  Action  for  Breach  —  England.  —  Fielder  z. 
Starkin,  I  H.  Bl.  17. 

California.  —  Polhemus  ;•.  Heiman,  45  Cal. 
573- 

Iowa.  —  Rogers  v.  Hanson,  35  Iowa  287. 

Kansas.  —  Field     Kinnear,  4  Kan.  476. 

Maine.  —  Downing  v.  Dearborn,  77  Me.  457. 

Maryland.  —  Horn  v.  Buck,  43  Md.  358; 
Taymon  v.  Mitchell,  1  Md.  Ch.  496;  Lane  v. 
Lantz,  27  Md.  218;  Franklin  v.  Long,  7  Gill  & 
J.  (Md.)  407. 

Massachusetts.  —  Vincent*/.  Leland,  100  Mass. 
432;  Gilmore  v.  Williams,  162  Mass.  352; 
Douglass  Axe  Mfg.  Co.  v.  Gardner,  10  Cush. 
(Mass.)  88. 

Missouri.  — Thompson  v.  Botts,  8  Mo.  710; 
Shultz  v.  Christman,  6  Mo.  App.  338. 

New  York.  —  Rust  v.  Eckler,  41  N.  Y.  488; 
Day  v.  Pool,  52  N.  Y.  416,  11  Am.  Rep.  719; 
Levy  v.  American  Wax,  etc.,  Mfg.  Co.,  (Supm. 
Ct.  App.  T.)  24  Misc.  (N.  Y.)  204;  Muller  v. 
Eno,  14  N.  Y.  597;  Dounce  v.  Dow.  57  N.  Y. 
16;  Brigg  v.  Hilton,  99  N.  Y.  517,  52  Am. 
Rep.  63. 

North  Carolina.  —  Cox  v.  Long,  69  N. 
Car.  7. 

Ohio.  —  Dayton  v.  Hooglund,  39  Ohio  St. 
671. 

Pennsylvania.  —  Vanleer  v.  Earle,  26  Pa.  St. 
277;  Youghiogheny  Iron,  etc.,  Co.  v.  Smith, 

66  Pa.  St.  340;  Freyman  v.  Knccht,  78  Pa.  St. 
141. 

South  Carolina.  —  Hughes  v.  Banks,  1  Mc- 
Cord  L.  (S.  Car.)  537. 

Vermont,  —  Vail  v.  Strong,  10  Vt.  457;  Best 
v.  Flint,  58  Vt.  543,  56  Am.  Rep.  570. 

Wisconsin. —  Fairlicld  7'.  Madison  Mfg.  Co., 
3.8  Wis.  346,  Buffalo  Barb  Wire  Co.  v,  Phillips. 

67  Wis.  129;  Bonnell  v.  Jacobs,  36  Wis.  60; 
Fisk  v.  Tank,  12  Wis.  302,  78  Am.  Dec.  737; 
Getty  v.  Rountree,  2  Pin  (Wis.)  379,  54  Am. 
Dec.  138;  Ketch  urn  v.  Wells,  19  Wis.  25; 
Booihby  "'.  Scales,  27  Wis.  636. 
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the  buyer  retains  the  goods  and  sues  for  a  breach  of  warranty,  or  retains  the 
goods  and  is  sued  for  the  price,  it  is  not  necessary  for  him,  to  entitle  him  to 
damages  for  the  breach,  to  return  or  offer  to  return  the  goods  or  to  notify  the 
seller  of  the  defects.1  The  only  result  of  a  failure  to  return  the  goods  or  to 
notify  the  vendor  of  their  defective  quality  is  to  raise  a  presumption  that  the 
complaint  of  the  quality  is  not  well  founded.3 

(2)  Rescission  —  (a)  View  that  Buyer  May  Rescind  Whether  Contract  Is  Executed  or 
Executory.  —  Although  there  is  some  conflict  of  authority  on  this  question,  the 
ight  of  authority,  it  is  believed,  is  to  the  effect  that  in  all  sales  the  buyer 
may,  on  a  breach  of  the  implied  warranty  of  quality,  return  or  offer  to  return 
the  property  and  rescind  the  contract,  whether  it  is  executed  or  executory, 
and  whether  it  is  or  is  not  tainted  with  fraud.3  This  right  of  rescission  is 
limited  to  cases  where  the  seller  can  be  put  substantially  in  the  position  which 
he  occupied  before  the  contract.  Where  the  contract  is  to  be  rescinded  at  all 
it  must  be  rescinded  in  toto  and  the  parties  put  in  statu  quo*  unless  the  use  of 
the  article  in  testing  its  qualities  destroys  it  or  renders  it  impossible  to  restore 
it  to  the  seller,  in  which  case  the  rule  stated  does  not  apply.5  It  has  been  held 
that  to  express  a  willingness  or  make  a  proposal  to  return  the  goods,  or  simply 
to  give  notice  to  the  seller  that  the  buyer  holds  the  goods  subject  to  his  order, 
or  to  request  him  to  come  and  take  them  back,  is  not  a  sufficient  offer  to 
return;  that  if  the  seller  would  rescind  the  contract  he  must  return  or  tender 
back  the  goods  to  the  seller  at  the  place  of  delivery,  unless  upon  making  the 
offer  so  to  do  he  is  relieved  of  the  obligation  by  refusal  to  receive  them  if  ten- 
dered.6   There  must  be  a  return  or  an  offer  to  return  the  property  within  a 


1.  No  Obligation  to  Return  Goods  or  Notify 
Seller  of  Defects  —  England.  —  Fielder  v.  Starkin, 
1  H.  Bl.  17. 

Maryland.  —  Taymon  ?>.  Mitchell,  I  Md.  Ch. 

496. 

Massachusetts.  —  Douglass  Axe  Mfg.  Co.  v. 
Gardner,  10  Cush.  (Mass.)  8S;  Vincent  v. 
Leland,  100  Mass.  432. 

Missouri. — Thompson  v.  Botts,  8  Mo.  710. 

New  York.  —  Day  c.  Pool,  52  N.  Y.  416,  11 
Am.  Rep.  719;  Foot  v.  Bentley,  44  N.  Y.  166, 
4  Am.  Rep.  652. 

North  Carolina.  —  Cox  v.  Long,  69  N.  Car. 
7;  Lewis  v.  Rountree,  78  N.  Car.  327. 

Ohio.  —  Dayton  v.  Hooglund,  39  Ohio  Si. 
671. 

Vermont.  —  Best  v.  Flint,  58  Vt.  543,  56  Am. 
Rep.  570. 

Wisconsin.  —  Buffalo  Barb  Wire  Co.  v.  Phil- 
lips, 67  Wis.  129;  Bonnell  v.  Jacobs,  36  Wis. 
60;  Getty  v.  Rountree,  2  Pin.  (Wis.)  379,  54 
Am.  Dec.  138;  Ketchum  z.  Wells,  19  Wis.  25; 
Boothby  v.  Scales,  27  Wis.  636. 

2.  Presumption  Arising  from  Failure  to  Notify 
Seller  of  Defects.  —  Lewis  v.  Rountree,  78  N. 
Car.  327. 

3.  May  Rescind  Executed  or  Executory  Con- 
tracts —  Alabama.  —  Pacific  Guano  Co.  v.  Mul- 
len, 66  Ala.  582;  Herring  v.  Skaggs,  62  Ala. 
180.  34  Am.  Rep.  4. 

California.  —  Hoult  v.  Baldwin,  67  Cal.  610; 
Polhemus  v.  Heiman,  45  Cal.  573. 

Illinois.  —  Prickett  v.  McFadden,  8  111.  App. 
198. 

Indiana.  —  Dill  v.  O'Ferrell,  45  Ind.  268; 
Wynn  v.  Hiday,  2  Blackf.  (Ind.)  123. 

Iowa.  — Jack  v.  Des  Moines,  etc.,  R.  Co.,  53 
Iowa  399;  Rogers  v.  Hanson,  35  Iowa  283; 
Davis  v.  Sweeney,  75  Iowa  45. 

Kansas.  —  Craver  v.  Hornburg,  26  Kan.  94. 

Maine.  —  Milliken  v.  Skillings,  89  Me.  180; 


Tyler  v.  Augusta,  88  Me.  504;  Sharp  v.  Ponce, 
76  Me.  350;  Marston  v.  Knight,  29  Me.  341; 
Downing  v.  Dearborn,  77  Me.  457. 

Maryland.  — Taymon  v.  Mitchell,  1  Md.  Ch. 
496;  Franklin  v.  Long,  7  Gill  &  J.  (Md.)407; 
Rutter  v.  Blake,  2  Har.  &  J.  (Md!)  353,  3  Am. 
Dec.  550. 

Massachusetts.  —  Morse  v.  Brackett,  98  Mass. 
205;  Alden  v.  Hart,  161  Mass.  576;  Bryant  v. 
Isburfch,  13  Gray  (Mass.)  607,  74  Am.  Dec. 
655;  Smith  v.  Hale,  158  Mass.  178,  35  Am.  St. 
Rep.  485;  Gilmore  v.  Williams,  162  Mass.  352; 
Conner  v.  Henderson,  15  Mass.  319,  8  Am. 
Dec.  103. 

Minnesota.  —  Knoblauch  v.  Kronschnabel, 
18  Minn.  300. 

Missotiri.  —  Branson  v.  Turner,  77  Mo.  489; 
Johnson  v.  Whitman  Agricultural  Co.,  20  Mo. 
App.  100;  Pierce  Steam  Heating  Co.  v.  A. 
Siegel  Gas  Fixture  Co.,  60  Mo.  App.  148. 

New  York.  —  Hart  v.  Wright,  17  Wend.  (N. 
Y.)  267;  Hargous  v.  Stone,  5  N.  Y.  86. 

Ohio.  —  Byers  v.  Chapin,  28  Ohio  St.  300. 

South  Carolina.  —  Fowler  v.  Williams,  2 
Brev.  (S.  Car.)  304,  4  Am.  Dec.  579. 

Wisconsin.  —  Warder  v.  Fisher,  48  Wis.  338: 
Fairfield  v.  Madison  Mfg.  Co.,  38  Wis.  347. 

4.  Seller  Must  Be  Placed  in  Statu  Quo.  —  Hunt 
v.  Silk,  5  East  449;  Pacific  Guano  Co.  v.  Mul- 
len, 66  Ala.  584;  Jemison  v.  Woodruff,  34  Ala. 
143;  Prickett  v.  McFadden,  8  111.  App.  198; 
Sharp  v.  Ponce,  76  Me.  350;  Milliken  <■.  Skill- 
ings, 89  Me.  180;  Taymon  v.  Mitchell,  1  Md. 
Ch.  496;  Conner  v.  Henderson,  15  Mass.  319, 
8  Am.  Dec.  103. 

5.  Unless  Article  Worthless.  —  Pacific  Guano 
Co.  v.  Mullen,  66  Ala.  582.  See  also  Sharp  v. 
Ponce,  76  Me.  350;  Shultz  v.  Christman,  6  Mo. 
App.  338. 

6.  What  a  Sufficient  Offer  to  Return.  —  Tyler 

v.  Augusta,  88  Me.  504. 
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reasonable  time;1  and  the  time  is  to  be  computed  from  the  time  when 
the  unsoundness  was  discovered,2  the  question  as  to  what  is  a  reasonable  time 
being  usually  one  of  fact  to  be  passed  on  by  the  jury.3  Yet  the  time  may  be 
so  short  or  so  long  that  the  court  will  declare  it  to  be  reasonable  or  unreason- 
able as  a  matter  of  law.4 

(b)  View  that  Executed  Contracts  Cannot  Be  Rescinded  in  Absence  of  Fraud.  —  The  deci- 
sions now  under  consideration  maintain  a  different  rule  from  that  laid  down 
in  the  preceding  section.  According  to  dicta  in  some  of  these  decisions  5  and 
holdings  in  others,6  if  the  sale  be  absolute  and  the  title  has  vested  in  the  pur- 
chaser his  only  remedy  is  on  the  warranty,  unless  the  contract  be  tainted  with 
fraud,  or  unless  the  right  of  return  is  expressly  reserved  in  the  contract  of 
sale,  or  the  seller  subsequently  consents  thereto.  These  decisions  recognize 
the  right  of  rescission  in  case  the  seller  has  been  guilty  of  fraud.7 

b.  Measure  oe  Damages  —  (i)  Where  Purchaser  Retains  Property  — 
(a)  Statement  of  General  Rule.  —  Although  it  has  been  said  that  formerly  the  meas- 
ure of  damages  for  the  breach  of  an  implied  warranty  of  soundness  would  be 
the  difference  between  the  contract  price  and  that  for  which  it  would  sell  with 
its  defect,8  it  is  now  well  settled  that  the  measure  of  damages  in  such  case  is 
the  difference  between  the  actual  value  of  the  property  at  the  time  of  the  sale 
and  what  its  value  would  have  been  had  it  conformed  to  the  warranty.9  The 


A  Tender,  to  Have  the  Effect  of  a  Return  of  the 
Goods,  must  be  such  that  the  oiher  party  has 
nothing  to  do,  in  order  to  make  the  property 
in  the  chattel  vest  in  him,  but  to  signify  ac- 
ceptance.   Walls  v.  Gales,  6  Mo.  App.  242. 

1.  Must  Be  Offer  to  Return  in  Reasonable  Time. 

—  Prickett  v.  McFadden.  8  111.  App.  198; 
Rogers  v.  Hanson,  35  Iowa  283;  Franklin  v. 
Long,  7  Gill  &  J.  (Md.)  407;  Branson  v.  Tur- 
ner, 77  Mo.  489;  Johnson  v.  Whitman  Agri- 
cultural Co.,  20  Mo.  App.  100;  Pierce  Steam 
Heating  Co.  v.  A.  Siegel  Gas  Fixture  Co.,  60 
Mo.  App.  148;  Fairfield  v.  Madison  Mfg.  Co., 
38  Wis.  347;  Warder  v.  Fisher,  48  Wis.  338. 

2.  How  Time  Computed.  —  Taymon  v.  Mitch- 
ell, 1  Md.  Ch.  496. 

3.  Reasonable  Time  —  When  Question  of  Fact. 

—  Johnson  v.  Whitman  Agricultural  Co.,  20 
Mo.  App.  100. 

What  Is  Reasonable  Time  Illustrated.  —  An 
offer  to  return  the  goods  found  to  be  unsound, 
made  within  a  month  after  the  sale  and  imme- 
diately after  their  unsoundness  was  discov- 
ered, was  held  to  be  within  a  reasonable  lime. 
Taymon  v.  Mitchell,  I  Md.  Ch.  496. 

4.  When  Question  of  Law.  —  Johnson  v.  Whit- 
man Agricultural  Co.,  20  Mo.  App.  100. 

5.  No  Rescission  of  Executed  Contracts.  —  Daw- 
son  v.  Pcnnaman,  65  Ga.  698;  Horn  v.  Buck, 
48  Md.  358;  Walls  v.  Gates,  6  Mo.  App.  242 
(ihe  actual  holdings  in  this  state  are  to  the 
contrary);  Day  v.  Pool,  52  N.  Y.  418,  11  Am. 
Rep.  719;  Voorhecs  v.  Earl,  2  Hill  (N.  Y.) 
288,  38  Am.  Dec.  588;  Muller  v.  Eno,  14  N.  Y. 
597;  Rust  v.  Ecklcr,  41  N.  Y.  488;  Bri^g  v. 
Hilton,  99  N.  Y.  527,  52  Am.  Rep.  63;  Frcy- 
man  v.  Knecht,  78  Pa.  St.  141;  Kase  v.  John, 
10  Walts  (Pa.)  107,  36  Am.  Dec.  148. 

6.  Street  v.  Blay,  2  B.  &  Ad.  456,  22  E.  C. 
L.  122  (disapproving  dictum  in  Curtis  v.  Han- 
nay,  3  Esp.  82);  Thornton  v.  Wynn,t2  Wheat. 
(U.  S.)  183;  Lightburn  v.  Cooper,  I  Dana  (Ky.) 
273;  Wright  v.  Davenport,  44  Tex.  164;  West 
v.  Cutting,  19  Vt  536. 

7.  Effect  of  Fraud. —  Lightburn  Cooper,  1 
Dana  (Ky.)  273;  Voorhees  v.  Earl,  2  Hill  (N. 


Y.)  288,  38  Am.  Dec.  588;  Freyman  v.  Knecht, 
7S  Pa.  St.  141 ;  Wintz  v.  Morrison,  17  Tex. 
372,  67  Am.  Dec.  658. 

8.  Measure  of  Damages  Where  Purchaser  Re- 
tains Property  —  Former  Rule.  —  Wood's  Mayne 
on  Damages,  §  224;  Loder  v.  Kekule,  3  C.  B. 
N.  S.  128,  91  E.  C.  L.  128. 

9.  Present  Rule  — Alabama.  —  Herring  v. 
Skaggs,  62  Ala.  180,  34  Am.  Rep.  4;  Foster  v. 
Rodgers,  27  Ala.  602;  Kornegay  ».  White,  10 
Ala.  255;  Marshall  v.  Wood,  16  Ala.  806. 

Arkansas.  —  Tatum  t.  Mohr,  21  Ark.  349. 
Connecticut.  —  Scranton  v.  Mechanics'  Trad- 
ing Co.,  37  Conn.  130. 

Georgia.  —  Hook  v.  Stovall,  26  Ga.  704; 
Atkins  v.  Cobb,  56  Ga.  86. 

Illinois.  —  Wilson  v.  King,  83  111.  232;  Mc- 
Clure  v.  Williams,  65  111.  390;  Wheelock  v. 
Berkeley,  138  111.  153. 

Indiana.  —  Howe  Mach.  Co.  v.  Reber,  66 
Ind.  498;  Street  v.  Chapman,  29  Ind.  142; 
Ferguson  v.  Hosier,  58  Ind.  438;  Booher  v. 
Goldsborough,  44  Ind.  490. 

Iowa.  —  McCormick  v.  Vanatta,  43  Iowa 
389;  Likes  v.  Baer,  8  Iowa  368;  Lacey  v. 
Straughan,  11  Iowa  25S;  Douglass  v.  Moses, 
89  Iowa  43,  48  Am.  St.  Rep.  353;  Callanan 
v.  Brown,  31  Iowa  333;  Gates  v.  Reynolds,  13 
Iowa  1. 

Kansas. —  Field  v.  Kinnear,  4  Kan.  476; 
Wheeler,  etc.,  Mfg.  Co.  v.  Thompson,  33  Kan. 
491;  Weybrich  v.  Harris,  31  Kan.  92;  Loomis 
Milling  Co.  v.  Vawter,  (Kan.  Ct.  App.  1898) 
57  Pac.  Rep.  43. 

Louisiana.  —  Slaughter  v.  McRae,  3  La. 
Ann.  455. 

Maine.  —  Thorns  v.  Dinglcy,  70  Mc.  100,  35 
Am.  Rep.  310;   Wright  v.  Roach,  57  Mc.  600. 

Maryland.  —  Horn  v.  Buck,  48  Md.  358; 
Lane  v.  Lantz,  27  Md.  216. 

Massachusetts.  —  Morse  v.  Bracket!,  98  Mass. 
205;  Rcggio  t.  BraKgiolti,  7  Cush.  (Mass.)  166; 
Tuttle  V.  Brown,  4  Gray  (Mass.)  457,  64  Am. 
Dec.  80;  Stiles  v.  White,  11  Met.  (Mass.)  356, 
45  Am.  Dec.  214. 

Minnesota.  —  Minneapolis  Harvester  Works 
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rule,  of  course,  docs  not  apply  where  there  is  an  express  or  implied  agreement 
that  the  vendee  shall  not  keep  the  article,  but  shall  return  it  to  the  seller,  if 
in >t  such  as  was  stipulated  for.1  While  the  price  paid,  or  contracted  to  be 
paid,  for  the  property  sold  is  competent  a  and  even  strong  3  evidence  of  what 
the  value  of  the  property  would  have  been  if  it  had  conformed  to  the  war- 
rant}-, it  is  not  conclusive  evidence.4  It  has  accordingly  been  held  erroneous 
to  reject  evidence  of  what  would  have  been  the  real  value  of  the  property  at 
the  time  of  the  sale  if  sound,  and  to  instruct  the  jury  that  the  proper  measure 
of  damages  was  the  difference  between  the  price  paid  for  it  and  its  value  with 
the  defect.5  Nevertheless  it  has  been  held  that  if  there  is  no  other  evidence 
as  to  the  value  of  the  property,  if  it  had  been  as  it  was  warranted  to  be,  the 
price  paid  or  agreed  to  be  paid  will  be  regarded  as  such  value.6 

(b)  Whether  Measure  of  Damages  Affected  by  Resale.  - — ■  The  application  of  the  rule 
is  not  changed  or  modified  by  the  fact  that  the  purchaser  has  resold  the  prop- 
erty.7 The  disposition  which  the  purchaser  makes  of  the  goods  is  immaterial, 
and  the  price  for  which  he  sells  them  can  never  be  introduced  to  work  a  modi- 
fication of  the  rule  that  the  measure  of  damages  is  the  difference  between  the 
goods  as  contracted  for  and  the  goods  as  actually  delivered.8    The  right  to 


v.  Bonnallie,  29  Minn.  373;  Merrick  v.  Wiltse, 
37  Minn.  41. 

Missouri.  —  Stearns  v.  McCullough,  18  Mo. 
411 ;  Courtney  v.  Boswell,  65  Mo.  196;  Lason 
v.  Wilson,  37  Mo.  App.  636;  Kerr  v.  Emerson, 
64  Mo.  App.  160;  McCormick  Harvesting 
Mach.  Co.  v.  Healh,  65  Mo.  App.  461;  Shultz 
v.  Christman,  6  Mo.  App.  338. 

Montana.  —  Hogan  v.  Shuart,  II  Mont.  498. 

Nebraska.  —  Birdsall  v.  Carter,  11  Neb.  143; 
Young  v.  Filley,  19  Neb.  543. 

New  Hampshire.  —  Carr  v.  Moore,  41  N.  H. 
131;  Fisk  v.  Hicks,  31  N.  H.  535;  Page  v. 
Parker,  40  N.  H.  47;  Noyes  v.  Blodgett,  58  N. 
H.  502;  Hurd  v.  Dunsmore,  63  N.  H.  173. 

New  York.  —  Muller  v.  Eno,  14  N.  Y.  597; 
Bach  v.  Levy,  101  N.  Y.  511;  Passinger  v. 
Thorburn,  34  N.  Y.  640,  90  Am.  Dec.  753;  Hoe 
v.  Sanborn,  36  N.  Y.  98;  Voorhees  v.  Earl,  2 
Hill  (N.  Y.)  288,  38  Am.  Dec.  588;  Cary  v. 
Gruman,  4  Hill  (N.  Y.)  625,  40  Am.  Dec.  299; 
Hunt  v.  Van  Deusen,  42  Hun  (N.  Y.)  392; 
Bank  of  North  Collins  v.  Cary  Safe  Co.,  42  N. 
Y.  App.  Div.  233. 

Pennsylvania.  —  Borrekins  v.  Bevan,  3 
Rawle  (Pa.)  23,  23  Am.  Dec.  85;  Cothers  v. 
Keever,  4  Pa.  St.  168;  Freyman  v.  Knecht,  78 
Pa.  St.  141;  Youghiogheny  Iron,  etc.,  Co.  v. 
Smith,  66  Pa.  St.  340;  Seigworth  v.  Leffel,  76 
Pa.  St.  476. 

South  Dakota.  —  Western  Twine  Co.  v. 
Wright,  (S.  Dak.  1899)  78  N.  W.  Rep.  942. 

Tennessee.  —  Smith  v.  Cozarl,  2  Head  (Tenn.) 
526. 

Texas.  —  Wright  v.  Davenport,  44  Tex.  164. 

Vermont.  —  Woodward  v.  Thacher,  21  Vt. 
580,  52  Am.  Dec.  73;  Houghton  v.  Carpenter, 
40  Vt.  588. 

Virginia.  —  Thornton  v.  Thompson,  4  Gratt. 
(Va.)  121;  Boyles  v.  Overby,  11  Gratt.  (Va.) 
205;  Eastern  Ice  Co.  v.  King,  86  Va.  97. 

Wisconsin.  —  Fisk  v.  Tank,  12  Wis.  276,  78 
Am.  Dec.  737;  Aultman,  etc.,  Co.  v.  Hether- 
ington,  42  Wis.  622. 

In  other  words,  the  vendee  is  entitled  to 
"  such  sum  as,  together  with  the  cash  value 
of  the  defective  article,  shall  amount  to  what 
it  would  have  been  worth  if  the  defect  had  not 


existed."  Cary  v.  Gruman,  4  Hill  (N.  Y.)625, 
40  Am.  Dec.  299. 

Place  of  Delivery. —  In  Heilman  Milling  Co. 
v.  Hotaling,  (Ky.  1899)  53  S.  W.  Rep.  655,  the 
court  said  that  "difference  in  value,  if  any,  is 
to  be  estimated  at  the  place  of  delivery." 

1.  Sale  with  Privilege  of  Return.  —  Wright  v. 
Davenport,  44  Tex.  165. 

2.  Price  Paid  Competent  Evidence.  —  Thornton 
v.  Thompson,  4  Gratt.  (Va.)  121;  J.  I.  Case 
Plow  Works  v.  Niles,  etc.,  Co  ,  90  Wis.  591. 

3.  Strong  Evidence.  —  Likes  v.  Baer,  8  Iowa 
368;  Fisk  v.  Hicks,  31  N.  H.  535;  Page  v. 
Parker,  40  N.  H.  47;  Cary  v.  Gruman,  4  Hill 
(N.  Y.)  625,  40  Am.  Dec.  299. 

4.  Not  Conclusive  Evidence.  —  Street  v.  Chap- 
man, 29  Ind.  143;  Likes  v.  Baer,  8  Iowa  368; 
Page  v.  Parker,  40  N.  H.47;  Cary  v.  Gruman, 
4  Hill  (N.  Y.)  625,  40  Am.  Dec.  299;  Freyman 
v.  Knecht,  78  Pa.  St.  141 ;  Smith  v.  Cozart,  2 
Head  (Tenn.)  526;  Aultman,  etc..  Co.  v. 
Hetherington,  42  Wis.  622. 

5.  Cary  v.  Gruman,  4  Hill  (N.  Y.)  625,  40 
Am.  Dec.  299. 

6.  Price  Paid  Conclusive  as  to  Value  in  Absence 
of  Other  Evidence.  —  Weybrich  v.  Harris,  31 
Kan.  92;  Wheeler,  etc.,  Mfg.  Co.  v.  Thomp- 
son, 33  Kan.  491;  Minneapolis  Harvester 
Works  v.  Bonnallie,  29  Minn.  373;  Williamson 
v.  Canaday,  3  Ired.  L.  (25  N.  Car.)  349; 
Youghiogheny  Iron,  etc.,  Co.  v.  Smith,  66  Pa. 
St.  340;  Seigworth  v.  Leffel,  76  Pa.  St.  476; 
Houghton  v.  Carpenter,  40  Vt.  588. 

7.  How  Measure  of  Damages  Affected  by  Resale. 
—  Medbury  v.  Watson,  6  Met.  (Mass.)  246,  39 
Am.  Dec.  726;  Brown  v.  Bigelow,  10  Allen 
(Mass.)  242. 

8.  Clare  v.  Maynard,  7  C.  &  P.  741,  32  E.  C. 
L.  713;  Atkins  v.  Cobb,  56  Ga.  86;  Wheelock 
v.  Berkeley,  138  111.  153;  Medbury  v.  Watson,  6 
Met.  (Mass.)  246,  39  Am.  Dec.  726;  Brown 
v.  Bigelow,  10  Allen  (Mass.)  242;  Texada  v. 
Camp,  Walk.  (Miss.)  150;  Hogan  v.  Shuart,  11 
Mont.  498;  Hunt  v.  Van  Deusen,  42  Hun  (N. 
Y.)  392;  Muller  v.  Eno,  14  N.  Y.  597;  Brock 
v.  Clark,  60  Vt.  551;  J.  I.  Case  Plow  Works  v. 
Niles,  etc.,  Co.,  90  Wis.  590. 

What  the  purchaser  realizes  on  the  resale  is 
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damages  for  a  breach  of  contract  of  warranty  does  not  depend  at  all  upon  the 
circumstance  of  reclamation,  and  no  presumption  can  arise,  in  the  absence  of 
proof,  that  the  goods  were  sold  for  the  market  price  of  a  sound  commodity 
without  any  liability  to  respond  in  damages.1  It  follows  then  that  as  a  gen- 
eral rule  evidence  of  the  price  obtained  on  resale  is  not  competent,2  but  it  has 
been  held  that  when  the  property  is  resold  at  auction,  On  notice  to  the  original 
seller,  the  amount  received  at  such  sale  may  be  shown  in  the  absence  of  other 
testimony  to  prove  the  value  of  the  goods.3 

(c)  To  What  Extent  Rule  Modified  by  Fraud  of  Seller.  —  It  has  also  been  held  that 

the  damages  recoverable  by  the  buyer  for  a  breach  of  warranty  may  be  greatly 
augmented  when  they  are  the  consequence  of  a  fraudulent  misrepresentation 
by  the  vendor.4 

(d)  Under  What  Circumstances  Eule  Extended  to  Allow  Consequential  Damages.  —  \Y  hile, 
as  already  shown,  the  ordinary  measure  of  damages  applying  to  warranties  of 
personal  property  is  the  difference  between  the  actual  value  of  the  articles 
sold  and  their  value  if  they  had  been  such  as  warranted,  additional  damages 
may  be  recovered  for  breach  of  the  implied  warranty  of  quality  if  they  are 
such  as  may  be  fairly  supposed  to  have  entered  into  the  contemplation  of  the 
parties  when  they  made  the  contract,  when  they  are  such  as  might  naturally  be 
expected  to  follow  its  violation,  and  when  they  are  capable  of  being  definitely 
ascertained.5    It  results  from  this  rule  that  where  the  vendor,  knowing  that 


of  no  consequence  except  as  it  may  tend  to 
illustrate  the  question  of  value.  Atkins  v. 
Cobb,  56  Ga.  86. 

The  disposition  which  the  purchaser  makes 
of  property  is  an  independent  and  collateral 
fact  having  no  connection  with  the  bargain  by 
which  he  acquired  his  title.  Brown  v.  Bige- 
low,  10  Allen  (Mass.)  244,  the  court  saying: 
"  It  is  difficult  to  see  how  it  can  have  any 
legitimate  bearing  on  the  damages  which  an- 
other person  ought  to  pay  him  for  a  breach  of 
a  wholly  distinct  and  separate  contract.  But 
if  such  evidence  is  competent,  it  ought  to  ap- 
pear affirmatively  that  the  resale  was  made  by 
the  original  vendee  on  terms  such  as  would 
preclude  him  from  any  loss  or  damage  by 
reason  of  the  breach  of  warranty  by  the  origi- 
nal vendor." 

1.  Muller  v.  Eno,  14  N.  Y.  609. 
Illustration. —  If  A  sells  with  warranty  an 

unsound  chattel  to  B,  in  an  action  by  B 
against  A  on  the  warrantv  it  is  no  defense  to 
the  action  that  before  its  institution  B  sold  the 
chattel  to  a  third  person,  and  that  no  recovery 
had  been  had  against  B.  Texada  v.  Camp, 
Walk.  (Miss.)  150. 

2.  Evidence  of  Resale  Usually  Incompetent.  — 
Hogan  v.  Shuart,  11  Mont.  498;  Hunt  v.  Van 
Deusen,  42  Hun  (N.  Y.)  392;  J.  I.  Case  Plow 
Woiks  v.  Nilcs,  etc.,  Co.,  90  Wis.  590. 

3.  Under  What  Circumstances  Evidenco  of  Re- 
sale Admissible. —  Hach  v.  Levy,  101  N.  Y.  511. 
See  also  Woodward  u.  Thachcr,  21  Vt.  5S0,  52 
Am.  Dec.  73,  in  which  case  it  was  held  that  if 
the  owner  of  an  unsound  horse  sells  it.  war- 
ranting it  to  be  sound,  the  buyer  may  sell  the 
horse  for  the  best  price  he  can  obtain  without 
first  offering  to  return  it  to  the  vendor;  and  if 
the  buyer  acts  with  common  prurience  and 
discretion  in  disposing  of  the  horse,  the  meas- 
ure of  damages  in  an  action  by  him  against 
the  vendor  will  be  the  difference  between  the 
price  which  he  obtained  for  the  horse  and 
what  it  would  have  been  worth  if  it  had  been 
sound  as  warranted. 


4.  Measure  of  Damages  —  How  Affected  by 
Fraud.  —  Benjamin  on  Sales  (6th  Am.  ed.), 
§  904;  Marsh  v.  Webber,  16  Minn.  418;  Wintz 
v.  Morrison,  17  Tex.  373,  67  Am.  Dec.  658; 
Maynard  v.  Maynard,  49  Vl.  297.  See  also 
Kingsbury  v\  Taylor,  29  Me.  50S,  50  Am.  Dec. 
607;  Emerson  v.  Brigham,  10  Mass.  197,  6 
Am.  Dec.  109;  Stone  v.  Denny,  4  Met.  (Mass.) 
151. 

5.  Under  What  Circumstances  Consequential 
Damages  Recoverable  —  England.  —  Randall  v. 
Newson,  46  L.  J.  Q.  B.  259;  Randall  v.  Raper, 
El.  Bl.  &  El.  84,  96  E.  C.  L.  84;  Page  v. 
Pavey,  8  C.  &  P.  769,  34  E.  C.  L.  62S;  Wag- 
staff  v.  Shorthorn  Dairy  Co.,  1  Cab.  &  El.  324. 

Connecticut.  —  Ferris  v.  Comstock,  33  Conn. 
513- 

Georgia.  —  Snowden  v.  Waterman,  105  Ga. 
384. 

A'ansas.  —  Weybrich  v.  Harris,  31  Kan.  92. 
Maine.  —  Thorns  v.  Dingley,  70  Me.  100,  35 
Am.  Rep.  310. 

New  Jersey.  —  Wolcott  v.  Mount,  38  N.  J.  L. 
496,  20  Am.  Rep.  425. 

New  York.  —  Passinger  v.  Thorburn,  34  N. 
Y.  634,  90  Am.  Dec.  753;  Schutt  v.  Baker,  9 
Hun  (N.  Y.)  556;  Milburn  v.  Bellcmi,  39  N.  Y. 
53,  100  Am.  Dec.  403  (reversing  34  Barb.  (N. 
Y.)  607);  Parks  v.  Morris  Ax,  etc.,  Co.,  cited 
in  Ross  v.  Terry,  63  N.  Y.  615;  White  v. 
Miller,  71  N.  Y.  118,  27  Am.  Rep.  13;  Van 
Wyck  v.  Allen,  69  N.  Y.  61,  25  Am.  Rep.  136; 
Fox  v.  Evcrson,  27  Hun  (N.  Y.)  355. 

Pennsylvania.  —  Philadelphia,  etc.,  Coal,  etc., 
Co.  v.  Hoffman.  (Pa.  1886)  4  Atl.  Rep.  848. 

Texas.  —  Aultman  v.   Hefner,  67  Tex.  54; 
Jones  v.  George,  61  Tex.  346,48  Am.  Rep.  280. 
Vermont.  —  Maynard  v.  Maynard,  49  Vt.  297. 
Wisconsin.  — J.  I.  Case  Plow  Works  v.  Niles, 
etc.,  Co.,  90  Wis.  591.    Sec  also  Aultman  v. 
Jett,  42  Wis.  489. 

This  Rule  Has  Been  Frequently  Applied  in  the 
Sale  of  Seed  for  agricultural  purposes.  The 
weight  of  authority  holds  that  where  seed 
bought  for  agricultural  purposes  proves  to  be 
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the  purchaser  has  an  existing  contract  for  a  resale  at  an  advanced  price,  and 
that  the  purchase  is  made  to  fulfil  such  contract,  agrees  to  supply  the  article 
to  en  ible  him  to  do  so,  the  purchaser  may  recover  the  profits  which  he  would 
have  made  upon  the  resale  had  the  articles  been  in  conformity  with  the  war- 
ranty.' The  damages  recoverable,  however,  must  be  such  as  may  be  fairly 
supposed  to  have  entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract ;  they  must  be  such  as  might  naturally  be  expected  to  fol- 
low its  violation.*  There  can  be  no  recovery  of  damages  resulting  from 
defects  in  an  article  sold,  where  the  contract  provides  that  if  it  fails  to  work  as 
warranted  the  sellers  are  to  be  notified  and  an  opportunity  given  them  to 
make  it  work,  and  that  they  shall  take  it  back  in  case  they  fail  so  to  do.3 

(2)  Where  Property  Is  Returned.  —  In  an  early  English  case  it  was  held 
that  in  case  the  goods  were  returned  the  measure  of  damages  for  breach  of 
warranty  is  the  price  paid.4  Some  recent  decisions  in  the  United  States  have 
held  that  interest  on  the  price  paid  is  also  recoverable.5 


of  a  different  quality  or  variety  from  that 
represented,  the  vendee  may  recover  the 
difference  between  the  value  of  the  crop  as 
raised  and  the  alleged  value  of  the  crop  which 
would  have  resulted  had  the  seed  been  as 
represented.  Edgar  v.  Breck,  172  Mass.  581 ; 
Passinger  v.  Thorburn,  34  N.  Y.  634,  90  Am. 
Dec.  753  (the  leading  case  on  this  subject); 
Van  Wyck  v.  Allen,  69  N.  Y.  61,  25  Am.  Rep. 
136;  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13;  Schutt  v.  Baker,  9  Hun  (N.  Y.)  556; 
Wolcotl  v.  Mount,  38  N.  J.  L.  496,  20  Am. 
Rep.  425;  Page  v.  Pavey,  8  C.  &  P.  769,  34  E. 
C.  L.  628;  Randall  v.  Raper,  El.  Bl.  &  El.  84, 
96  E,  C.  L.  84.  Compare  Butler  v.  Moore,  68 
Ga.  780,  45  Am.  Rep.  508,  which  condemns  the 
rule  stated  as  too  speculative  and  contingent 
to  afford  a  standard  of  recovery,  and  which 
holds  that  the  measure  of  damages  for  the 
breach  of  a  warranty  as  to  the  productiveness 
of  the  seed  is  limited  to  the  purchase  money 
with  interest  and  the  expenses  incurred  in 
planting  the  seed  and  the  cultivation  of  the 
soil;  Ferris  v.  Comstock,  33  Conn.  513,  hold- 
ing that  in  an  action  for  breach  of  a  warranty 
as  to  the  quality  of  onion  seed,  the  measure  of 
damages  is  the  amount  the  plaintiff  paid  for 
the  seed,  after  deducting  the  benefit  to  the 
land,  and  the  value  of  his  labor  in  planting 
the  seed,  with  intereston  the  several  amounts; 
Hurley  v.  Buchi,  10  Lea  (Tenn.)  346,  which 
still  further  restricts  the  rule  stated.  In  this 
case  the  measure  of  damages  was  held  to  be 
simply  the  difference  in  value  between  the 
seed  sold  an,d  as  represented. 

Seed  Which  Proves  Totally  Unproductive.  — 
Where  the  seed  proves  totally  unproductive 
there  may  be  a  recovery  of  the  value  of  the 
crop  which  would  have  been  raised  if  the  seed 
had  been  as  represented,  without  deduction 
for  cost  of  cultivation  and  tillage.  Van  Wyck 
v.  Allen,  69  N.  Y.  61,  25  Am.  Rep.  136. 

Knowledge  of  Purchaser  of  Inferior  Character 
of  Seed.  — ■  Where  a  party  has  knowledge  of  the 
inferior  character  of  seed  before  he  sows  it,  the 
party  furnishing  the  seed  is  not  liable  for  dam- 
ages resulting  to  either  crop  or  land  in  conse- 
quence of  the  use  of  such  inferior  seed.  Oliver 
v.  Havvley,  5  Neb.  439.  See  also  Stewart  v. 
Sculthorp,  25  Ont.  544;  Nye  v.  Iowa  City 
Alcohol  Works,  51  Iowa  129,  33  Am.  Rep.  121. 

So  on  a  Sale  of  Manure  to  Be  Used  as  a  Fertil- 
izer, the  vendor  was  held  liable  for  the  loss  of 


crops  on  the  land  on  which  it  was  used,  occa- 
sioned by  its  not  being  as  good  as  warranted. 
Dingle  v.  Hare,  7  C.  B.  N.  S.  145,  97  E.  C.  L. 
145.    See  also  Bell  v.  Reynolds,  78  Ala.  511. 

And  Where  a  Preparation  Sold  to  Be  Used  in  De- 
stroying Insects  which  infested  a  growing  crop 
was  totally  unfit  for  that  purpose,  the  buyer 
was  held  to  be  entitled  to  the  value  of  the  crop 
as  it  stood  before  destruction  by  the  insects 
together  with  the  cost  of  the  preparation  and 
the  cost  of  the  application  thereof  to  the  crop, 
with  interest  on  the  money  thus  expended. 
Jones  v.  George,  61  Tex.  346,  48  Am.  Rep. 
280. 

Expense  of  Transportation  on    Resale.  —  In 

Merkley  v.  Phillips,  (Ky.  1899)  53  S.  W.  Rep. 
1037,  besides  the  difference  in  value,  recovery 
was  allowed  for  the  freight  charges  paid  by 
the  buyer  for  the  transportation  to  one  to  whom 
he  had  sold  the. goods  and  who  refused  to  ac- 
cept them. 

1.  Sales  with  Knowledge  that  Goods  Are  to  Be 
Resold.  —  Thorne  z:  McVeagh,  75  111.  81;  Mc- 
Hose  v.  Fulmer,  73  Pa.  St.  365.  See  also 
Messmore  v.  New  York  Shot,  etc.,  Co..  40  N. 
Y.  422. 

2.  Damages  Must  Be  Such  as  Would  Naturally 
Result  from  Breach.  —  Hadley  v.  Baxendale,  9 
Exch.  341;  Herring  v.  Skaggs,  62  Ala.  189,  34 
Am.  Rep.  4;  McCormick  v.  Vanatta,  43  Iowa 
389;  Weybrich  v.  Harris,  31  Kan.  92;  Froh- 
reich  v.  Gammon,  28  Minn.  476;  Wilson  v. 
Reedy,  32  Minn.  256;  Passinger  v.  Thorburn, 
34  N.  Y.  634,  90  Am.  Dec.  753. 

In  the  absence  of  fraud  or  bad  faith,  the 
proper  measure  of  damages  in  a  suit  by  the 
purchaser  of  a  safe  against  the  maker,  who 
warranted  it  burglar  proof,  is  the  difference 
between  the  value  of  the  safe  as  it  was  and 
what  it  would  have  been  worth  if  it  had  been 
as  represented,  and  not  the  damages  sustained 
from  the  loss  of  the  valuables  taken  out  of  the 
safe  by  burglars  who  effected  an  entrance  into 
it.  Herring  v.  Skaggs,  62  Ala.  181,  34  Am. 
Rep.  4. 

3.  Where  Seller  Is  to  Be  Notified  of  Defect.  — 

Sycamore  Marsh  Harvester  Mfg.  Co.  v. 
Sturm,  13  Neb.  210. 

4.  Measure  of  Damages  Where  Property  Re- 
turned—  Price  Paid.  —  Caswell  v.  Coare,  1 
Taunt.  566. 

5.  Interest.  —  Berry  v.  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.,  62  Mo.  App.  41; 
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(3)  Where  Property  Is  Wholly  Worthless. 
wholly  worthless  and  the  purchase  price  has  been  paid,  the  measure  of  dam 
ages  in  an  action  on  the  implied  warranty  is  the  whole  price  paid,1  and  in  one 
case  interest  in  addition  to  the  price  paid  has  been  allowed.* 


Kerr  v.  Emerson,  64  Mo.  App.  160;  South 
Bend  Pulley  Co.  v.  Caldwell  (Ky.  1899),  54  S. 
W.  Rep.  12. 

Measure  of  Damages  for  Breach  of  Warranty  of 
Genuineness.  —  The  measure  of  damages  for  a 
breach  of  an  implied  warranty  of  genuineness 
is  the  same  as  for  a  breach  of  an  implied 
warraniy  of  quality.  Reggio  v.  Braggiotti,  7 
Cush.  (Mass.)  166. 

Allowance  of  Interest.  —  In  one  case  it  was 
held  that  on  a  breach  of  warranty  as  to  quality 
of  the  article  sold,  the  purchaser  is  entitled  to 
recover  at  least  the  difference  between  its  ac- 
tual value  and  what  would  have  been  its  value 


as  warranted,  and  that,  since  the  jury  may 
also  allow  interest  on  that  sum,  the  court  may 
properly  refuse  to  instruct  that  that  difference 
in  value  is  the  measure  of  damages.  Foster 
v.  Rodgers,  27  Ala.  602.  This  decision  is 
against  the  clear  weight  of  authority.  See 
the  list  of  cases  cited  in  support  of  the  proposi- 
tion stated  in  the  text. 

1.  Measure  of  Damages  Where  Goods  Are 
Worthless. —  Home  Lightning  Rod  Co.  v.  Neff, 
60  Iowa  138;  Williamson  v.  Canaday,  3  Ired. 
L.  (25  N.  Car.)  349. 

2.  Interest  Sometimes  Allowable.  —  Egleston  v. 
Macauly,  1  McCord  L.  (S.  Car.)  379. 
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ABANDONMENT,  see  Homestead;  Hus- 
band and  Wife. 

ABDUCTION  : 

Husband  and  wife,  862,  864 
Husband,  866 

ABOUT: 

Implied  warranties,  1214 

ABUTTING  OWNERS,  see  Highways. 

ACCOUNTS    AND    ACCOUNTING,  see 
Guardian  and  Ward;  Illegal  Contracts. 

ACKNOWLEDGMENT,  see  Homestead. 

ACTIONS  (see  Guardian  ad  Litem;  Guar- 
dian and  Ward)  : 
Husband  and  wife.  794 

ADJOURNMENT: 
Highways : 

Commissioners,  379 
Fees,  illegal,  379 
Notice  of  adjournment,  366 
Time  : 

Computation  of,  366 
Time  of  giving  notice,  366 
Impeachment,  1071 

AD  LITEM,  see  Guardian  ad  Litem. 

ADMISSIONS  : 
Guardian  ad  litem : 

Whether  binding  on  infant,  12 
Husband  and  wife  : 

Admissibility   of  husband's  admissions, 
859 

Implied  trusts : 

Establishments  of  trusts,  1172 

ADOPTION  (see  Homestead): 
Guardian  and  ward,  53 

AD  TESTIFICANDUM,  see  Habeas  Cor- 
pus. 

ADULTERY : 

Habkuil,  220 
Husband  and  wife,  863 

Necessaries  for  children,  892 
Nonliability  of  husband  for  necessaries 

furnished    to    wife    after  adulterous 

elopement,  889 
Wife's  adultery  as  defense  for  nonsupport, 

815 

Wife's  right  of  action  for  alienation  of 
husband's  affections,  865 

ADVANCEMENTS,  see  Implied  Trusts. 

API  IDAVIT8: 
Habeas  corpus  : 

Use  and  evidence,  208 

AGE,  sec  Guardian  and  Ward. 


AGENCY  (see  Illegal  Contracts;  Implied  ' 
Trusts): 
Habitual  drunkards,  238 
Hawkers  and  peddlers  : 

Traveling  agents,  292 
Hearsay  evidence : 

Self-serving  declarations,  312 
Husband  and  wife,  855 

Agency  not  inferred  from  marital  relation 

alone,  855 
Agency  of  husband  for  wife,  855 
Agency  of  wife  for  husband,  856 
Control  and  management  of  husband's 
estate,  857 

Payment  of  money  to  wife  without  author- 
ity, 857 

Personalty  in  possession  of  agent,  821 
Ratification,  873 

Receipt  of  money  due  to  husband,  857 
Torts  committed  by  agent.  900 
Wife  as  husband's  agent  in  fact,  872 
Wife  as  husband's  agent  in  law,  872 
Wife's  power  to  act  as  agent   or  in  a 
fiduciary  capacity,  798 
Illegal  contracts,  946 
Agent  (or  sale,  947 
Agent  to  purchase,  947 
Commissions,  947 

In  general,  946  ' 
Implied  contracts : 

Money  received  as  agent,  1098 
Implied  warranties  : 
Sales  by  agents,  1246 

Effect  of  direction  by  seller  not  to  war- 
rant, 1247 
Fitness  for  purpose  intended,  1247 
General  ageni,  1247 
1  n  general,  1246 

Presumption  as  toagent'sauthority,  1247 
Quality,  1247 

Sale  must  be  one  which  is  usually  at- 
tended with  warranty,  1247 

Sales  by  sample,  1247 

Special  agent  ordinarily  without  power 
to  warrant,  124S 

Unusual  or  ext  raordinary  warranty,  1248 

ALIENS  (sec  I  M  MIGRATION) : 
Habeas  corpus,  155,  192 

Jurisdiction  of  United  States  courts,  140 
Husband  and  wife  : 

Effect  of  alienage  of  husband,  807 

ALTER  VI  l<>\  «>|   INSTR1  MENT8 : 
Handwriting  : 

Alterations,  additions,  and  erasures,  279 

\ M I  VDM1  N  I 
Habeas  corpus  : 

Amendment  of  mittimus  after  issue  of 
habeas  corpus,  168 
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AMENDMENT,  confa. 
Highways,  363,  3S7 

Application  for  highway,  363 
Commissioners,  3S2 

ANCIENT  IMHHIMKXTS  : 
Handwriting,  258 

Comparison  to  prove  ancient  writings,  270 
Consent  of  parties  to  comparison,  270 
Proof  of  ancient  writings  where  writer  held 

official  position,  258 
Proof   of  handwriting  of  ancient  docu- 
ments, 258 
Hearsay  evidence,  316 

ANIMAL  HOSPITALS,  765 

ANIMALS  (sec  Herb  Laws): 
Highways  : 

Injuries  to  animals,  439 

ANSWER: 

Guardian  ad  litem : 
Answer  as  evidence  against  infant,  13 
Sufficiency  of  answer,  11 

APPEAL: 

Guardian  ad  litem,  15 
Habeas  corpus : 

Appellate  courts,  148 

Errors  and   irregularities  not  reviewable 
on  habeas  corpus,  172 

Existence  of  remedy  by  appeal,  176 

Remedy  by  appeal,  212 

Supreme  Court  of  the  United  States,  143 
Habitual  drunkards : 

Where  appellate  courts  have  decided  law 
and  fact  in  habitual  drunkenness,  226 
Handwriting : 

Comparison  by  appellate  court,  276 
Highways : 

Alterations,  395 

Certiorari,  385 

Notice  of  appeal,  385 

Order  refusing  to  establish  highway,  386 

Right  to  appeal,  385 

Statutory  authority  necessary,  386 

Trial  de  novo,  386 

Vacation,  401 

Waiver  of  notice,  387 

Who  may  appeal,  386 

APPRENTICES : 

Habeas  corpus,  160,  185 

APPRENTICESHIP : 
Guardian  and  ward  : 

Authority  of  guardian,  53 

APPURTENANCES,  see  Homestead. 

ARBITRATION  AND  AWARD: 

Guardian  and  ward,  72 

ARGUMENT  OF  COUNSEL  : 

Heard,  307 

ARREST  (see  Habeas  Corpus): 
Impeachment,  1071 

ASSAULT  AND  BATTERY: 

Husband  and  wife,  857 

ASSIGNMENTS  : 
Husband  and  wife  : 
Choses  in  action,  827 

Choses  immediately  reducible,  827 
Choses  which  are  not  presently  reduci- 
ble, 828 

1 


ASSIGNMENTS,  cont'd. 
Husband  and  wifp,  cont'd. 
Choses  in  action,  cont'd. 

Effect  of  assignment  of  choses  in  action 
presently  reducible  into  possession, 
828 

Reduction   to  possession   by  assignee 

held  sufficient,  828 
Valuable  consideration,  828  , 
Wife's  reversionary  interest,  828 
Claim  for  necessaries,  893 
Wife's  equity  to  settlement,  845 

Assignment  of  income  for  valuable  con- 
sideration, 846 
Joinder  of  wife  in  assignment,  845 
Mere  assignment  no  bar  to  wife's  equity 
in  general,  845 
Illegal  contracts  : 

Assignees  of  illegal  contracts,  1012 

ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS  : 
Homestead,  595 

Joinder  of  husband  and  wife  in  alienation, 

673 

ASSUMPSIT,  see  Implied  Contracts. 

ASYLUMS,  see  Hospitals  and  Asylums; 
Houses  of  Refuge  and  Correction. 

ATTACHMENT  : 

Impairment  of  obligation  of  contracts,  1055 
Implied  trusts,  1209 

ATTORNEY  AND  CLIENT  : 

Guardian  ad  litem,  8 
Guardian  and  ward  : 

Counsel  fees,  98 

Right  of  guardian  to  employ  counsel,  56 

Habitual  drunkards,  234 

Husband  and  ivife,  see  HUSBAND  AND  Wife. 

Implied  trusts,  1199 

A  UCTIONS,  see  Illegal  Contracts. 

BAIL  AND  RECOGNIZANCE  IN  CRIMI- 
NAL CASES: 

Habeas  corpus,  see  Habeas  Corpus. 
Illegal  contracts,  981 

Agreements  relating  to  bail  in  criminal 
cases,  981 

Indemnification  of  sureties,  981 

BAILMENTS  : 
Husband  and  wife : 

Personalty  in  possession  of  bailee,  822 

BARTER : 

Hawkers  and  peddlers,  292 

BASTARDS  : 

Guardian  and  ward : 
Natural  guardianship  over  bastards,  24 

In  England,  24 

In  the  custody  of  father  against  all  but 
mother,  24 

In  the  United  States,  24 

Maternal  relatives,  25 

Mother,  24 

Putative  father,  24 
Selection  of  guardian,  39 
Testamentary  guardian,  28 

BASTARDY : 
Habeas  corpus : 

Mother  of  bastard,  182 
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BENEFICIARIES  IX  INSURANCE : 

Heirs,  328 

BILLS  OF  ATTAINDER: 

Impeachment,  1062 

BILLS  OF  DISCOVERY 

Illegal  contracts,  1003 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES  : 
Guardian  and  ward  : 

Guardian's  title  to  notes,  54 
Hearsay  evidence : 

Conversation   between  two  makers  of  a 
note,  313 
Illegal  contracts : 

Renewal  or  substituted  notes,  996 
Implied  warranties,  1241 
In  general,  1241 
Solvency  of  parties,  1241 
Warranty  implied  of  a  valid  and  subsist- 
ing obligation,  1241 
Warranty  implied  of  legal  capacity  of  par- 
ties to  instrument,  1241 
Warranty  of  genuineness  of  signature, 1241 
Warranty  that  seller  knows  of  no  defense, 
1241 

BOHEMI  A  \  OATS  CONTRACTS,  944 

BONUS  (see  Guardian  and  Ward): 
Implied  warranties,  1242 

BOUNTIES  : 

Impairment  of  obligation  of  contracts,  1038 

BRIDGES: 

Highways,  350 

HITLDING  (  OMR ACTS: 

Implied  contracts,  1088 

BURDEN  OF  PROOF: 
Guardian  and  ward : 

Guardian,  112 
Habeas  corpus,  208 
High  ways,  430 
Homestead,  637 

Abandonment,  646 
Illegal  contracts,  1016 
Implied  trusts  : 

Creation  of  trusts,  1177 

Rebutting  presumption  of  trusts,  1 177 

HI  RIAL: 
Husband  and  wife : 

Duty  and  right  of  husband,  816 
Duty  of  wife,  813 

Expenses  of  wife's  burial  as  necessaries, 
880 

<  AVALS: 

Highways,  350 

CA  TTLE,  see  Herd  Laws. 

CAVEAT  EMPTOR  (sec  Implied  Warran- 
ties): 

Guardian  and  ward,  64 

CAVEAT  VENDITOR,  see  Implied  War- 
ranties. 

OERTIOR  \  Kl  . 
Highways,  387 

Alteration,  395 
Vacation,  402 

15  C.  of  L. — 80  1: 


CHAMBERS: 
Habeas  corpus : 

United  States  courts,  145 

CHANGE  OF  GRADE : 
Highways : 

Improvements  and  repairs,  409 

CHARITIES  (see  Hospitals;  Houses  of  Ref- 
uge and  Correction): 
Hospitals  and  asylums,  758 
Implied  trusts  : 

Failure  of  trusts  for  charitable  purposes, 
1131 

CHARTERS,  see  Impairment  of  Obligation 

of  Contracts. 

CHATTEL  MORTGAGES  : 
Husband  and  wife  : 

Choses  in  action,  829 

CHILDREN  (see  Guardian  and  Ward;  In- 
fants) : 
Heirs  : 

Not  construed  as  children,  321 
Highways  : 

Children  playing  in  highway,  464 
Injuries  to  children,  439 

CHOSES  IN  ACTION,  see  Guardian  and 
Ward;  Husband  and  Wife. 

CITIZENSHIP  : 
Habeas  corpus,  180 

Power  to  grant  habeas  corpus  on  grounds 
of  adverse  citizenship,  135 
Hawkers  and  peddlers,  300 
Homestead,  556 

COHABITATION,  see  Illegal  Contracts. 

COLLATERAL  ATTACK,   see  Guardian 
and  Ward. 

COMMERCIAL   TRAVELERS,  see  Hawk- 
ers and  Peddlers. 

COMMITMENT,  see  Habeas  Corpus. 

COMMITTEE,  see  Habitual  Drunkards. 

COMMON    DRUNKARD,    see  Habitual 
Drunkards. 

COMMON  LAW  : 
Habeas  corpus  : 

Common-law  origin,  154 

COMMUNITY  PROPERTY: 
Homestead,  550,  552,  569 
Divorce,  552 

Right  to  claim  homestead  out  of,  566 
Husband  and  wife  : 

Right  of  action  for  tort,  860 

CO  MP  A  R  /SON  OE  HANDWRITING,  see 
Handwriting. 

COM  POl  VDING  OFFENS1  IS 

Illegal  contracts,  979 

<  IOMPR4  >M  [SI 

Guardian  <td  litem,  12 
Guardian  and  Ward,  72 

Natural  guardianship,  26 
Illegal  contracts,  996 

CONDITIONS  (see  Implied  Warranties): 
Implied  trusts  : 

Failure  of  conveyance,  1 1 3 1 
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CONFIRMED  DRUNKARDS,  see  Habit- 
ual Drunkards. 

CONFLICT  OF  LAWS: 

Habeas  corpus,  see  Habeas  Corpus. 
Heirs,  332 
Homestead,  528 

O  ►NSIDERATION  (see  Illegal  Contracts): 
Homestead  : 

Conveyance  in  consideration  of  support 
of  homesteader  and  wife,  678 
Husband  and  wife  : 

Assignment  of  choses  in  action  without 
valuable  consideration  inoperative  as 
reduction  into  possession,  828 
Postnuptial  contracts  in  which  husband 
agrees  to  pay  money  to  wife,  812 
Impairment  of  obligation  of  contracts,  1039 
Charters,  1035 
Executed  contract,  1039 
In  general,  1039 

Necessity  for  consideration,  1039 
CONSTITUTIONAL  LAW  (see  Impairment 
of  Obligation  of  Contracts;  Impeach- 
ment; Habeas  Corpus): 
Habeas  corpus  : 

Conviction  under  unconstitutional  statute, 
169 

Inquiry  into  constitutionality  of  statutes 
at  hearing,  204 

Jurisdiction  of  United  States  courts  where 
custody  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  138 

State's  custody  involving  rights  under 
United  States  Constitution,  141 

Suspension  of  writ  of  habeas  corpus : 
Authority  of  President,  217 
Constitutional  provisions  in  the  United 

States,  216 
Constitution  of  United  States,  216 
Hearing  after  suspension  on  writ  previ- 
ously granted,  219 
In  general,  216 

In  whom  authority  is  vested,  216 
Persons  held  for  military  service,  219 
Validity  and  effect  of  suspension  acts, 

218 

Hawkers  and  peddlers,  296 

Commerce,  296 

Equal  application  within  same  class,  298 
Exceptions  to  application  of  rule  requiring 

uniformity  of  operation,  298 
Fee  imposed  under  police  power,  298 
Fee  or  tax  imposed  under  revenue  laws, 

2g8 

Infirm  or  disabled  persons,  298 
Interstate  commerce,  296 
Original  package,  296 
Patent  rights,  297 
Promotion  of  special  interests,  298 
Requirements  as  to  uniformity  of  opera- 
tion, 297 

Residents  or  products  of  different  states, 
297  . 

Residents  or  products  of  same  state,  298 
Uniformity  in  license  tax,  298 
Validity  of  statutes : 

In  general,  296 
Veteran  soldiers,  298 
Homestead,  see  Homestead. 
Illegal  contracts,  936,  937 
CONSTRUCTIVE    TRUSTS,  see  Implied 
Trusts. 

I: 


CONTAGIOUS  DISEASES: 

Hospitals,  763 

CONTEMPT : 
Habeas  corpus,  177 

Acts  not  constituting  contempt,  179 
Commitment  for  contempt  not  impeach- 
able by  habeas  corpus  where  court  had 
jurisdiction,  177 
Commitment    for    disobeying  erroneous 

judgment  or  order,  177 
Commitments  by  legislative  bodies,  180 
Commitment  void  for  want  of  jurisdiction, 
178 

Compelling  obedience  to  writ,  214 
Contempt  predicated  on  disobedience  of 

unauthorized  order,  178 
Contempts  by  witnesses,  204 
Form  of  commitment,  203 
Hearing  on  habeas  corpus,  203 
Indefinite  commitments,  180 
In  general,  203 

Order  made  in  proceeding  of  which  court 

had  no  jurisdiction,  178 
Refusal  of  witness  to  answer  legal  and 

proper  questions,  179 
Sufficiency  of  facts,  179 
Unauthorized  commitment,  178 
What  matters  will  be  inquired  into,  203 

CONTRACTS  (see  Habitual  Drunkenness; 
Husband  and  Wife;  Illegal  Contracts; 
Impairment  of  Obligation  of  Contracts; 
Implied  Contracts;  Implied  Trusts): 
Guardian  and  ward,  70 

Contracts  between  guardian  and  ward,  85 
After  majority,  86 
After  settlement,  86 

Between  ward's   majority  and  settle- 
ment, 86 
During  ward's  minority,  85 
False  representations  by  guardian,  86 
Gift,  87 

Lapse  of  time,  86 
Ratification,  86 
Wills,  87 
Liabilities  of  ward,  85 

Liability  of  guardian  for  his  own  con- 
tracts, 77 

Liability  of  guardian  for  ward's  contracts, 

73 

CONTRIBUTION  AND  EXONERA  TION. 
see  Highways. 

CONTRIBUTORY  NEGLIGENCE : 

Fitness  of  horse,  475 
Highways : 

Acts  in  presence  of  danger,  472 

Defects  in  vehicle,  horse,  or  harness,  474 

Fitness  of  vehicle,  475 

Harness,  474 

Knowledge  of  Defect,  468 

Accessibility  of  other  way,  471 

Defective  sidewalk,  470 

Degree  of  care  required,  470 

Duty  to  refrain  from  using  highway,  470 

Duty  to  remember  and  locate  defect,  472 

Effect  in  general,  468 

Icy  sidewalk,  471 

Knowledge  of  danger,  470 

Knowledge  the  element  to  be  consid- 
ered, 469 

Negligence  as  matter  of  law,  470 

Presumption  of  repair,  469 
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CONTRIBl'TORY  NEGLIGENCE,  cont'd. 
Highways,  cont'd. 

Knowledge  of  defect,  cont'd. 

Piesumpiion  of  safety,  469 

Traveling  at  night,  473 

Way  practically  impassible  471 
Ordinary  care,  474 
Persons  under  physical  disability,  473 

Blind  ness,  473,  474 

Defective  powers  of  locomotion,  474 

Defective  sight,  474 

Intoxication,  474 
Traveling  at  night,  472 

Carrying  light,  473 

In  general,  472 

Knowledge  of  defect,  473 

Presumption  of  safety,  472 

Question  for  jury,  473 

Rate  of  speed,  473 
Walking  in  roadway,  473 

COPY  RIGHT  : 
Illegal  contracts : 

Infringement  of  copyright,  944 

CORPORATIONS  (see  Hospitals;  IMPAIR- 
MENT of  Obligation  of  Contracts)  : 
Guardian  and  ward  : 

Appointment  of  corporations,  40 

CORRECTION,  see  Houses  of  Refuge  and 
Correction. 

CORROBORATION  : 

Hearsay  evidence,  316 

COURTS  (see  Guardian  ad  Litem;  Guar- 
dian and  Ward;  Habeas  Corpus): 
Hawkers  and  peddlers,  301 

COURTS  MARTIAL : 

Habeas  corpus,  176 

COVEN  W  i  s 

Guardian  and  ward,  67 
Husband  and  wife,  793 

COVERTURE,  see  Husband  and  Wife. 

CRIMINAL  LAW  (see  Houses  of  Refuge 
and  Correction;  Identity;  Impeach- 
ment): 

Guardian  ad  litem  : 

Appointment  in  criminal  cases,  5 

Habeas  Corpus,  see  Habeas  Corpus. 

Habitual  Drunkenness  : 

As  a  criminal  offense,  227 
As  a  defense  to  prosecution  for  crime,  227 
Not  punishable  when  practiced  in  private, 
227 

Punishable  when  publicly  exhibited,  227 
Handwriting,  253 
Highways : 

Disobedience  to  official  order,  502 
Ignorance  as  to  highway,  502 
Knowledge  and  intent,  502 
Liability  of  highway  officer,  414 
Meaning  of  term,  502 
Mi  slake  of  law,  502 
Municipal  corporations,  430 
Nuisances,  501 

OMtru~tion  as  ground  for  criminal  prose- 
cution, 501 
Obstructions  and  encroachments,  501 
Wilful  obstruction,  502 


CRIMINAL  LAW.  onfd. 
Husband  and  wife,  S07,  901 
Coercion  of  husband,  903 
Crimes  committed  by  one  spouse  against 

the  other,  904 
Crimes    commiued    without  husband's- 

knowledge  or  consent,  902 
Husband's  liability  for  wife's  crimes,  901. 
Indictment  against  wife  alone,  903 
Intoxicating  liquors,  902 
Joint  indictment  with  husband,  903 
Liability  for  fine  and  forfeiture  incurred 

by  wife,  902 
Nonsupport  of  wife  as  criminal  offense, 

814 

Presence  of  husband,  903 

Presumption  of  coercion  from  husband's 

presence,  903 
Wife's  liability  for  her  crimes,  Q02 
Illegal  contracts  : 

Contracts    lending  to  suppress  criminal 

justice,  979 
Suppression  of  evidence.  977 

CROPS  : 

Homestead,  593 

CI L  DE  SAC: 

Highways,  351 

CURTESY  : 

Homestead,  715 
Implied  trusts,  1208 

DAMAGES  (see  Ice;  Implied  Warranties): 
Guardian  and  ward  : 

Measure  of  damagesagainst  guardian,  82 
Measure  of  damages  in  action  on  bond,  121 
Highways  : 

Necessity  for  special  damages,  463 
Husband  and  wife : 

Action  for  alienation  of  wife's  affections, 
863 

Injuries  to  wife's  person  or  reputation,  858 
Impairment  of  obligation  of  contracts  : 

Change  in  measure  of  damages,  1058 

DAMS,  see  Ice. 

DEAD  ROD'S  : 

Identity,  923 

DEATH  (?ee  Guardian  and  Ward): 
Hearsay  evidence : 

Effect  of  death  of  declarant,  313 
Husband  and  wife : 

Effect  of  husband's  or  wife's  death  on 
action  for  damages  for  injuries  to  wife, 

859 

Termination  or  discharge   of  husband's 
liabilities  for  contract  of  wife,  869 
Implied  trusts  : 

Death  of  alleged  trustee,  11 72 
Death  of  grantee.  1 1 38 

Dl  VI  II  It Y  WRONGFUL   \<  T  : 

Heirs,  325 
Husband  and  wife  : 

Death  oi  wife,  862 

DEBTS,  sec  Guardian  and  Ward. 

DECLARATIONS 
Hearsay  evidence,  J 10 

Agents,  312 

Biidilv  ot  mental  feelings,  315 
Declarations  and  entries  against  interest, 
316 
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DECLARATIONS,  cont'd. 
Hearsay  evidence,  cont'd. 

Declarations  concerning  matters  of  pub- 
lic or  general  interest,  315 
Declarations  of  persons  not  parties,  to  suit, 
312 

Declarations  or  entries  made  by  third  per- 
sons in  the  usual  course  of  business,  316 

Effect  of  death  of  declarant,  313 

Effect  of  sickness  of  declarant,  314 

Third  persons,  312 
Homestead : 

Abandonment,  649 
Implied  trusts  : 

Establishment  of  trusts,  1174 

DECREES : 
Husband  and  wife : 

Reduction  of  choses  in  action  into  pos- 
session, 830 

DEDICATING  : 
Highways  : 

Obstructions  and  encroachments,  494 

DEDICATION : 

Guardian  and  ward,  57 

DEEDS  (see  Habitual  Drunkenness): 
Guardian  and  ward : 

Appointment  of  testamentary  guardian,  29 

House,  771 
Heirs,  326 

DE  FACTO  OFFICER: 

Illegal  contracts,  965 

DEPUTIES  : 

Illegal  contracts,  968 

DESERTION  : 
Husband  and  wife : 

Necessaries,  886 

DETERMINABLE  FEE: 

Homestead,  527 

DETERMINE  : 

Hear  and  determine,  307 

DIPSOMANIA,  see  Habitual  Drunkards. 

DISTRIBUTEES  : 

Heirs,  329 

DIVORCE : 
Homestead,  550 

Community  property,  552 
Disposition  of  homestead  by  court,  553 
Effect  of  divorce  in  general,  550 
Effect  of  guilt  of  claimant,  550 
Power  of  court  to  dispose  of  homestead, 
553 

Rights  of  children,  552 

Rights  of  husband  in  his  own  property,  551 

Rights  of  husband  in  separate  property 

of  his  wife,  551 
Rights  of  wife  in  her  husband's  property, 

552 

Rights  of  wife  in  her  own  property,  352 
Statutory  provisions,  553 
Husband  and  wife,  811 

Counsel  fees,  878 
Divorce  a  mensa,  811 
Divorce  a  vinculo,  811 

Effect  of  payment  of  alimony  pendente  lite, 

890 

Effect  on  right  of  necessaries,  890 


DIVORCE,  cont'd. 

Husband  and  wife,  cont'd. 

Husband's  liability  in  antenuptial  debt, 

870 

Necessaries  furnished  pendente  lite,  890 
Removal  of  wife's  disabilities,  811 
Survivorship,  824 
Illegal  contracts : 
Agreements  relating  to  divorces,  956 

Agreements  promotive  of  divorces,  956 
Concealment  of  true  cause  of  divorce, 
957 

Dismissal  of  pending  divorce  proceed- 
ings, 957 
Effect  of  other  consideration,  957 
Existence  of  legal  grounds  for  divorce, 

957 

Operation  of  agreements  conditioned  on 
divorce,  957 

DOMICIL  (see  Homestead): 
Guardian  and  ward : 

Right  of  guardian  to  alter  ward's  domicil,  52 

Guardian's    power  of  removal  within 

state,  52 
In  general,  52 

Testamentary  guardians,  52 
Home,  514 

Husband  and  wife,  812 

DOWER: 
Guardian  and  ward : 

Assignment  of.  dower,  69 
Heirs,  330 
Homestead,  559,  715 

Rights  of  surviving  spouse  and  children, 

705 

Husband  and  wife : 

Dower  barred  by  acts  after  discoverture, 

805 

DRAINS  AND  SEWERS: 

Highways,  409 

DRUGGISTS  : 
Illegal  contracts : 

Commission  to  physician  on  prescriptions 
sent  to  druggists,  946 
Implied  warranties: 
Sales  of  drugs,  1239 

DRUMMERS,  see  Hawkers  and  Peddlers. 

DRUNKENNESS   (see    Habitual  Drunk- 
ards). 
Highways,  474 

DUE  PROCESS  OF  LAW  : 
Habeas  corpus : 

Jurisdiction  of  United  States  courts,  139 

DURESS  : 
Homestead : 

Consent  of  wife,  682 
Illegal  contracts,  1006 
Implied  contracts  : 

Money  paid  under  duress,  1101 

DWELLING  HOUSE,  768 

High  ways,  358 

DYING  DECLARATIONS  : 

Hearsay  evidence,  316 

EASEMENTS  (see  Highways;  Ice): 
Highways  : 

Easements  only  vested  in  public,  415 
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EJECTMENT  : 
Highways  : 

Owner  of  fee.  419 
Implied  trusts,  1204 

ELECTION  OP  REMEDIES: 

Guardian  and  ward,  72 
Implied  trusts,  1  197 

Purchase  of  property  with  fiduciary  funds, 
1 1 80 

ELECTIONS: 
Husband  and  wife  : 

Wife's  power  to  exercise  right  of  suffrage, 
798 

Illegal  contracts,  983 

Contracts  affecting  the  purity  of  public 

elections,  983 
Contracts  for  support  during  ejections,  983 
Election  of  officers,  983 
Elections  submitting  questions  to  voters, 

984 

Hiring  speakers,  984 

Proper  services  in  the  conduct  of  elec- 
tions, 984 

Statutory  provisions  relating  to  election 

expenditures,  984 
Support  to  secure  nomination,  984 

EM  BLEM  ENTS  . 

Husband  and  wife,  817 

EMIGKA  TION,  see  Immigration. 

EMINENT  DOM  AIN  : 
Homestead  : 

Damages  in  condemnation  proceedings. 

Impairment  of  obligation  of  contracts,  1043 

ENCUMBRANCES,  see  Homestead;  Incum- 
brances. 

ENLIS1  MI  NT  : 

Guardian  and  ward,  53 

ENTICING  : 
Husband  and  wife,  862,  864 
II  usband,  131,  866 

ENTIRETIES 

Homestead,  566 
Husband  and  wife,  847 

Abolition  of  statute,  850 
Choses  in  action,  851 
Common-law  doctrine,  847 
Effect  of  statutory  enactments,  850 
Estates  in  which  tenancy  by  entireties  may 
exist,  848 

Husband  s  interest  during  coverture,  848 
Husband's  power  to  transfer  his  life  in 

terest,  849 
Husband's  right  to  usufruct,  849 
In  general,  847 

Life  interest  subject  to  claims  of  credit- 
ors, 850 

Necessity  of  joint  conveyance,  849 
Neither  spouse  may  destroy  right  of  sur- 
vivor, 849 

Operation  of  conveyance  upon  grantor's 

right  of  survivorship.  849 
Personalty,  851 

EQUITY  'see  Guardian  am.  Ward): 
Rearing,  308 

EQ1  1  I  V  OP  REDEMP1  i<>\ 

Homestead,  563 
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ERROR,  WRIT  OF: 
Habeas  corpus : 

Error  and  irregularities  not  reviewable  on 
habeas  corpus,  172 

ESTATE    BY   ENTIRETIES,    see  En- 
tireties. 

EST  A  7ES,  see  Homestead. 

ESTOPPEL  (see  Homestead): 
Guardian  and  ward  : 

Estoppel  by  bond,  122 

Estoppel  to  deny  his  appointment  or  his 
acts  thereunder,  76 
Highways,  408 

Establishment,  391 
Homestead : 

Consent  of  wife,  686 

Joinder  of  husband  and  wife  in  alienation 
of  homestead,  671 
Husband  and  wife,  799 

Acts  or  representations  amounting  to  posi- 
tive fraud,  801 
After  discoverture,  807 
Barring  dower,  805 
Barring  title  to  personalty,  805 
In  general.  805 

Permitting  husband  to  act  as  owner,  806 
Permitting  husband  to  obtain  credit  on 

faith  of  ownership,  806 
Permitting  transfer  of  personalty,  806 
Barring  title  to  real  estate,  801 
Defective  acknowledgmeni,  805 
Effect  of  statutes  enabling  married  women 

to  contract,  800 
Effect  on  wife  of  husband's  acts  or  repre- 
sentations, 806 
Estoppel  by  deed,  799 
Estoppel  by  record,  799 
Estoppel  in  connection  with  contracts  not 

relating  to  separate  esiate,  801 
Estoppel  in  connection  with  contracts  of 

suretyship  for  husband,  801 
Estoppel  predicated  on  contract,  799 
Estoppel  predicated  on  tort,  799 
Intention  of  fraud  unnecessary,  803 
Mere  acts  of  affirmance  of  invalid  con- 
tracts, 803 

Operation  of  covenants  as  to  after-acquired 
title,  799 

Operation  of  estoppel  in  pais  against  sep- 
arate equitable  real  estate,  802 
Silence  or  concealment  of  facts,  803 

Apart  from  fraud,  S04 
Credit  to  husband.  804 
In  general,  803 

Permitting  husband  locontract  debts  on 

faith  of  ownership,  804 
Permitting  transfer  of  realty  by  thiid 

person,  804 
Record  title  in  husband.  804 
Record  title  in  wife,  804 
Statutes   permitting  contract  relating  to 

separate  estate  only,  800 
Statutes  prohibiting   contracts  of  sutety- 

ship  for  husband,  801 
Statutory  powers  as  to  realty,  801 
View  that  actual    fraud  is  necessary  to 

create  estoppel,  802 
View  that  estoppel  in  pais  is  inapplicable 

to  married  women,  800 
View  that  married  woman  is  estopped  in 
case  of  pure  tort  only,  800 
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ESTOPPEL,  cont'd. 
Husband  and  wife,  cont'd. 

View  that  married  women  may  be  estopped 
by  fraud  though  connected  with  con- 
tract, Soo 

View  that  title  to  land  of  married  women 

may  not  be  barred  by  estoppel,  802 
View  that  title  to  real  estate  of  married 
women  may  be  barred  by  estoppel  in 
pais,  802 
Illegal  contracts,  1015 
Implied  trusts,  1208 

EVIDENCE  (see  Habitual  Drunkards; 
Handwriting;  Hearsay  Evidence;  Iden- 
tity; Illegal  Contracts;  Impairment 
ok  Obligation  of  Contracts;  Implied 
Trusts): 
Impeachment,  1070 

EXCHANGES: 

Implied  warranties,  1240 

EXECUTION  (see  Homestead): 
Husband  and  wife : 

Husband's  interest  in  wife's  land,  818 
Implied  trusts,  1209 

EXECUTION  SALES  (see  Illegal  Con- 
tracts; Judicial  Sales)  : 
Homestead,  597 
Implied  warranties,  1245 

EXECUTORS  AND  ADMINISTRATORS  : 
Guardian  and  ward  : 

Appointment  of   executors  or  adminis- 
trators, 41 
Illegal  contracts,  949 
Implied  warranties  : 
Sales,  1245 

EXEMPLARY  DAMAGES: 

Highways,  489 
Husband  and  wife  : 

Action  for  alienation  of  wife's  affections, 

863 

EXEMPTIONS   (see   Hawkers  and  Ped- 
dlers; Homestead): 
Head  of  a  family,  305 
Household,  774 

EXEMPTIONS  PROM  TAXATION  : 

Impairment  of  obligation  of  contracts,  1034, 
1042,  1054 

EXPERT  AND  OPINION  EVIDENCE  (see 

Handwriting): 
Identity,  924 

EXTORTION,  see  Implied  Contracts. 

EXTRADITION  : 
Habeas  corpus,  140,  188 

Concurrent  jurisdiction  of  United  States 
and  state  courts,  154 

Custody  in  extradition  proceedings,  188 

Guilt  or  innocence,  206 

Indictment  found  in  demanding  state,  188 

Inquiry  as  to  whether  prisoner  is  a  fugitive 
from  justice,  205 

Inquiry  into  validity  of  warrant,  205 

Jurisdiction  of  United  States  courts,  140 

Proceedings,  205 

Remedy  in  habeas  corpus,  188 

Sufficiency  of  charge  of  crime  in  interna- 
tional extradition,  188 

Sufficiency  of  charge  of  crime  in  interstate 
extradition,  188 

I! 


E XTIl ADITION,  cont'd. 
Habeas  corpus,  cont'd. 

Sufficiency  of  evidence,  188 
Sufficiency  of  papers,  205 
Trial  for  an  offense  other  than  that  for 
which  the  fugitive  was  surrendered,  188 
Whether  the  alleged  fugitive  is  substan- 
tially charged  with  a  crime,  205 

FAMILY  (see  Homestead): 
Head  of  a  family,  305 
Husband  and  wife : 

Head  of  a  family,  811 

FEDERAL  QUESTIONS,  see  Impairment 
of  Obligation  of  Contracts. 

FEME  COVERT,  see  Husband  and  Wife. 

FENCES  (see  Herd  Laws): 
Highways,  498 

FERRIES  : 

Highways,  350 

FIDELITY   AND   GUARANTY  INSUR- 
ANCE : 
Guaranty  insurance,  I 

FIDUCIARY,  see  Guardian  and  Ward;  Im- 
plied Trusts. 

FINDING  : 
Habitual  Drunkards,  236 

Traverse  of  finding  of  inquisition,  237 

FINES  AND  PENALTIES: 

Highways,  502 

FIRE  INSURANCE: 
Guardian  and  ward,  106 
His,  304 
Homestead : 

Proceeds  of  insurance,  596 

FORECLOSURE  OF  MORTGAGES: 

Homestead,  597 

FORFEITURE: 

Homestead,  639 
Illegal  contracts,  940 

FORGERY : 
Handwriting : 

Similarity  of  handwriting  as  evidence  of 

forgery,  277 

FORMER  JEOPARD  Y,  see  Jeopardy. 

FRAUD  (see  Illegal  Contracts;  Implied 

Contracts;  Implied  Trusts): 
Guardian  and  ward : 

Fraud  in  procuring  appointment,  50 
Husband  and  wife  : 

Wife's  equity  to  settlement,  844 
Illegal  contracts,  1006 

FRAUDS,    STATUTE    OF    (see  Implied 

Trusts): 
Homestead,  562 

Implied  contracts  : 

Money  had  and  received,  1098 
Services  rendered  under  unfinished  con- 
tract, 1091 

Where  plaintiff  wilfully  abandons  contract 
before  completion,  1088 
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FRAUDULENT  CONVE V A \  ( '  KS  : 
Homestead,  597,  655 

Alienation  or  incumbrance  of  homestead 
not  fraudulent  as  against  general  cred- 
itors, 664 
Esioppel,  662 
Husband  and  wife  : 

Fraudulent    conveyance  by  husband  as 
barring  wife's  distributive  share,  S34 
Illegal  contracts,  945,  1004 

FRAUDULENT  SALES  AND  CONVEY- 
ANCES: 
Hinder.  507 

FUGITIVE  FROM  JUSTICE,  see  Habeas 
Corpus. 

GAMING  : 

Horse  racing,  746 

GIFTS  (see  Habitual  Drunkenness): 
Guardian  and  ward : 

Gift  to  guardian,  87 
Homestead,  567 
Implied  warranties,  1240 

GRANDCHILDREN  : 

Heirs,  325 

GRAND  JURY,  see  Habeas  Corpus. 

GRANDPARENTS,    see    Guardian  and 
Ward. 

GUARDIAN  AD  LITEM  (see  Guardian  and 

Ward),  2 
Admissions : 

Whether  binding  on  infant,  12 
Adverse  interest,  8 

Nominee  of  adverse  party,  8 

Should  not  have  an  adverse  interest,  8 
Answer : 

Answer  as  evidence  against  infant,  13 
Sufficiency  of  answer,  11 

Appeals,  15 

Appointment,  3 

Actions  and  suits  against  infants,  3 

Adverse  interest  to  defendant,  8 

All  proceedings  where  infant's  property 

interests  are  involved.  5 
Appointment  by  court  sua  sponte,  6 
Appointment  of  general  guardian,  7 
Appointment  of  relative,  7 
Attorney,  8 

At  what  stage  of  proceedings  appoint- 
ment is  made,  6 

Collateral  attack  upon  judgment  where 
there  is  no  appointment,  9 

Consulting  infant  as  to  appointee,  9 

Criminal  cases,  5 

Effect  of  appointing  improper  person,  10 
Effect  of  failure  10  appoint,  9 
Financial  responsibility  of  appointee,  8 
Guardian  ad  litem  appointed  on  motion  of 

plaintiff,  C 
Improper  person,  r<> 

Judgment  or   decree   erroneous  where 

there  is  no  appointment,  9 
Nominee  of  adverse  party,  8 
Officer  of  court,  8 
Power  of  court,  6 
Power  to  appoint,  6 
Surrogate,  6 

Upon  whose  motion  appointment  is 
made,  6 


GUARDIAN"  AD  LITEM,  cont'd. 
Appointment,  cont'd. 

When  general  guardian  may  act,  5 
When  necessary, .3 

Where  infants  and  insane  persons  should 
be  represented  by  guardians  ad  litem,  4 

Who  should  be  appointed,  7 
Attorney  and  client,  8 
Bonds,  14 

Collateral  attack  upon  judgment,  9 
Compensation,  14 

In  general,  14 

Lien  of  property,  14 
Compromise,  12 
Courts : 

Appointmenis,  6 
Court's  control  of  guardian  ad  litem,  10 

Benefit  of  all  defenses,  10 

Court  controls  guardian  in  ward's  interest, 
10 

In  general,  10 

Person  under  disability  as  ward  of  court, 
10 

Criminal  law  : 

Appointment  in  criminal  cases,  5 
Definitions,  2 

Duties,  powers,  and  liabilities,  1 1 

Bond,  14 

Energy   and  vigilance  should    be  exer- 
cised, 11 

Extent  of  authority  tc  bind  infant,  see  infra. 
Extent  of  Authority  to  Bind  Infant. 
General  duty  to  make  defense,  11 
Liability  of  ward  for  damage  occasioned 

by  fraud  or  negligence,  14 
Sufficiency  of  answer,  11 
Duty  to  make  defense,  11 
Extent  of  authority  to  bind  infant,  11 
Admissions,  12 

Answer  not  evidence  against  infant,  13 
Consent  judgment,  13 
Decrees  against  infant  binding,  14 
Examples,  11 

General  statement  as  to  his  powers,  11 

Judgment  founded  on  admissions  of  guar- 
dian, 13 

Stipulations,  12 

Whole  case  must  be  proved,  13 
Guardian  and  ward  : 

Appointment  when  general  guardian  may 
act,  5 

Who  should  be  appointed,  7 
Insanity  : 

How  lunatics  defend,  3 

Where    insane    person  should  be  "repre- 
sented by  guardians  ad  litem,  4 
Judgments  or  decrees : 

Collateral  attack,  9 

Consent  judgment,  13 

Decree  against  infant  binding,  14 

Decree  or  judgment  founded  on  admis- 
sions of  guardian,  13 

Effect  of  failure  to  appoint  or  of  irregular 
appointment,  9 
Liens : 

Com  pcnr.ation,  14 
Next  friend : 

Guardian  ad  litem  and  prochein  ami  distin- 
guished, 3 
Officer  of  court,  2,  8 
Parties  to  suit,  2 
Partition  proceedings  : 

Bond,  14 
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GUARDIAN  \l>  LITEM,  cont'd. 
Prochein  ami : 

Defendant  appearing  by  next  friend,  3 
Guardian  ad  litem  and  prochein  ami  distin- 
guished, 3 

Infant  sues  by  next  friend  and  defends  by 

guardian  ad  litem,  3 
Statutes  abolishing  necessity  of  guardian 

ad  litem  for  infant  plaintiffs,  3 
Where  statute  authorizes  appointment  of 

guardian  ad  litem  for  infant  plaintiffs,  3 
Statutes : 

Statutes  abolishing  necessity  of  guardian 
ad  litem  for  infant  plaintiffs,  3. 

Statutes  authorizing  appointment  of  guar- 
dian ad  litem  for  infant  plaintiffs,  3 

Stipulations : 

Whether  binding  on  infant,  12 

Surrogates,  6 

Termination  of  office,  15 
In  general,  15 

Right  to  prosecute  appeal,  15 

GUARDIAN  AND  WARD  (see  Guardian  ad 
Litem;  Implied  Trusts),  16 
Accounting  : 
Effect  of  accounting  as  res  judicata,  1 14 

Annual  accounts,  114 

Final  accounts,  115 

Opening  account,  116 

Settlement  on  final  accounts,  115 
Payment  of  balance,  113 
Accounting  by  guardian.  87 

Accounting  in  case  of  guardian's  death  or 

disability,  112 
Charges  against  guardian,  91 

All  property  received,  91 

Compound  interest,  96 

Funds  held  by  guardian  in  other  capac- 
ities, 94 

Interest,  95 

Investment,  93 

Negligence    in    collecting    choses  in 
action,  92 

Negligence  in  collecting  funds,  92 

Profits  on  funds  used  by  guardian,  95 

Property  which    he  ought  to  have  re- 
ceived, 92 

Services  of  ward,  97 

Sums  due  from  himself,  93 

Sums  lost  by  his  neglect,  92 

Value  of  ward's  labor,  97 
Compensation  for  services,  109 
Credits  allowed  to  guardian,  98 

Claims  against  ancestor,  98 

Compensation  for  service,  109 

Counsel  fees,  98 

Education  of  ward,  99 

Expenses  of  administering  trust,  98 

Expenses  of  litigation,  98 

Improvements,  106 

Indebtedness  of  ward  to  guardian,  ill 

Insurance,  106 

Interest  on  credits,  111 

Losses   not  attributable  to  guardian's 

negligence,  107 
Repairs,  106 

Support  and  education  of  ward,  99 

Allowance  to  father,  102 
Allowance  to  support  mother,  103 
Aunt,  104 

Expenditures  in  excess  of  income  not 
allowed  unless  ordered  by  court,  IOO 
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UARD1AN  AND  WARD,  cont'd. 
Accounting  by  guardian,  cont'd. 
Credits  allowed  to  guardian,  cont'd. 
Support  and  education  of  ward,  cont'd. 
In  general,  99 

Items  of  suppori  allowed,  105 
Limitation  to  income,  100 
Mother,  103 

Persons  in  loco  parentis,  104 

Proper  expenditure  may  be  without 

order,  104 
Stepfather,  104 
Uncle,  104 

When  court  will  allow  use  of  princi- 
pal, 100 

Where  father  is  guardian,  102 

Whether  expenditures  must  be  sanc- 
tioned by  order  of  court,  102 

Whether  mean  income  may  be  used, 
100 
Taxes,  106 

Transactions  after  ward's  majority,  111 
Vouchers  and  proof,  112 
Improvements,  106 

Indebtedness  of  ward  to  guardian,  ill 

Insurance,  106 

Interest  on  credits,  ill 

Judgment  rendered  on  accounting,  113 

Losses  not  attributable  to  guardian's  negli- 
gence, 107 
Applications  of  rule,  107 
Investment  in  Confederate  funds,  108 
Investment  in  guardian's  name,  108 
Investments  outside  of  jurisdiction,  108 
Investments  without  order  of  court,  108 
Loans  on  personal  security,  107 
Loan  without  sufficient  security,  107 
Rule  stated,  107 

Opening  accounts,  116 

Payment  of  balance,  113 

Principles  on  which  accounting  is  had,  91 

Repairs,  106 

Requirement  of  vouchers  and  proof,  112 

Taxes,  106 

To  whom  made,  87 

Confirmation  by  long  acquiescence,  88 

Defenses  to  demand  for  account,  91 

Equity  jurisdiction,  90 

Jurisdiction  of  court,  90 

Laches,  gi 

Limitation  of  actions,  91 
Obligation  to  account  to  court,  90 
Ratification,  88 

Suspicion    attaching   to  ward's  settle- 
ment, 87 
To  court,  89 

To  succeeding  guardian,  89 

Ward's  right  to  settle  account,  87 

What  is  essential  to  valid  settlement  be- 
tween guardian  and  ward,  88 

When  delay  is  no  ratification,  89 

Who  may  ask  for  accounting.  90 
Transactions  after  ward's  majority,  ill 
Actions  (see  infra.   Bonds;   Remedies  of 

Ward): 
Expenses  of  litigation,  98 
Liabilities  of  ward,  85 
Eight  to  bring  and  defend  suits,  56 

In  whose  name,  56 

Right  to  employ  counsel,  56 

To  bring  suit,  56 

To  defend  suits,  56 
Adoption,  53 
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GUARDIAN  AM)  WARD,  cont'd. 
Adverse  interests  : 

Removal  of  guardian,  49 
Age  : 

Necessity  cf  infancy  of  ward,  36 

Ward's  arrival  at  age  of  choice,  45 

Ward's  arrival  at  full  age,  45 
Appointment  (see  infra.  Courts;  Guardian- 
ship by  Nature;  Selection  of  Guar- 
dian; Testamentary  Guardianship): 

Estoppel  10  deny  his  appointment  or  his 
acts  thereunder,  76 

Facts  necessary  to  justify  appointment,  36 

Fraud  in  procuring  appointment,  50 

Legislature,  32 
Apprenticeship  : 

Authority  of  guardian,  53 
Arbitration  and  award,  72 
Attorney  and  client : 

Counsel  fees,  98 

Right  of  guardian  to  employ  counsel,  56 
Aunt : 

Support  and  education  of  ward,  104 
Bastards  : 

Natural  guardianship  over  bastards,  24 

In  England,  24 

In  the  custody  of  father  against  all  but 

mother,  21 
In  the  United  States,  24 
Maternal  relatives,  25 
Mother,  24 
Putative  father,  24 
Selection  of  guardian,  39 
Testamentary  guardian,  28 
Bastardy,  184 

Bills  of  exchange  and  promissory  notes  : 

Guardian's  title  to  notes,  54 
Bonds,  43,  116 

Additional  bonds,  118 
Construction,  116 
Default  of  successor,  122 
Defenses.  121 
Effect.  116 

Estoppel  by  bond,  122 

Funds  received  by  guardian  after  termi- 
nation of  trust,  1 18 

General  bond  not  liable  for  proceeds  of 
sale  of  real  estate,  117 

Informalities,  116 

Joint  bonds,  1 19 

Laches,  122 

Measure  of  damages,  121 
Obligations  of  bond,  117 
One  guardian  for  several  wards,  119 
Sale  bonds.  120 
Sale  of  real  estate,  61 
Several  guardians  for  same  ward,  119 
Statute  of  limitations,  121 
Substituted  bonds,  118 

Suing  sureties  without  prior  judgment 
against  guardian,  121 

Suit  in  another  state,  120 

Suit  must  be  preceded  by  settlement  of  ac- 
count. 120 

Suit  upon  guardian's  bond,  120 

Waiver,  122 

Ward's  acts  during  minority,  122 

Wh:it  constitutes  breach,  117 

What  funds  are  covered  by  bonds,  117 
Burden  of  Proof  : 

Guardian,  112 
Caveat  emptor,  64 
Chancery,  sec  infra.  Equity. 
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GUARDIAN  AM)  WARD,  cont'd. 

Charges  against  guardian,  see  infra,  ACCOUNT- 
ING of  Guardian. 
Chivalry,  guardianship  in,  21 
Choses  in  action : 

Guardian's    recovery    of    possession  of 

ward's  choses  in  action,  54 
Neglect  to  collect,  92 

Right  10  collect  and  settle  choses  in  ac- 
tion, 55 
Collateral  attack : 

Sale  of  real  estate,  63 
Upon  appointment,  37 
Common-law  guardianships,  20 
Compensation  for  services,  109 
Compromise,  72 

Natural  guardianship,  26 
Confirmation : 

Sale  of  real  estate,  62 
Contracts,  70 
Contracts  between  guardian  and  ward,  85 
After  majority,  S6 
After  settlement,  86 

Between  ward's   majority  and  settle- 
ment, 86 
During  ward's  minority,  85 
False  representations  by  guardian,  86 
Gift,  87 

Lapse  of  time,  86 
Ratification,  86 
Wills,  87 
Liabilities  of  ward,  85 

Liability  of  guardian  for  his  own  con- 
tracts, 77 

Liability   of   guardian    for    ward's  con- 
tracts, 78 

Control,  see  infra,  Custody  OF  Ward. 
Control  of  property,  see  infra,  PROPERTY. 
Corporations : 

Appointment  of  corporations,  40 
Counsel  fees,   see    infra,   Attorney  and 
Client. 

Courts  (see  infra,  ACCOUNTING  BY  GUARDIAN; 
Jurisdiction;  Real  Estate;  Selection 
of  Guardian): 
Appointment,  31 
Chancery,  31 

Concurrent  jurisdiction  with  courts  of 

chancery,  33 
Facts  necessary  to  justify  appointment, 

36 

General  power,  31 

Jurisdiction  of  particular  court,  see  infra, 
Jurisdiction  of  Particular  Court. 
Necessity  of  qualification,  43 
Requisite  procedure,  37 
Right  of  nomination  of  particular  ward, 
see  infra,  Ward's  Right  of  Nomina- 
tion. 

Selection  of  guardian,  see  infra,  SELEC- 
TION of  Guardian. 
Statutory  courts,  32 

When  appointment  may  be  collaterally 
attacked,  37 
Control  by  courts  over  natural  guardianship, 

25 

Courts  having  chancery  jurisdiction,  25 
In  general,  25 

Less  regard  to  legal  right  of  parent 

than  to  child's  welfare,  25 
Refusal  of  custody  of  child,  25 
Removal,  25 
Covenants,  67 
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<;i  VRDIAN   \M>  WARD,  cont'd. 

Credits  allowed  to  guardian,  see  infra.  Ac- 
counting by  Guardian. 

Custody  of  Guardian,  see  infra,  GUARDIAN- 
SHU'  by  Nature. 

Custody  of  ward,  51 

Foreign  guardians,  51 

Guardian's  right  10  custody  and  control,  51 
Right  subordinate  to  ward's  welfare,  52 
Subject  to  control  of  court,  51 
Suit  for  seduction  of  ward,  51 
Custom : 

G uanliansliip  by  local  custom.  21 
Damages : 

Measure  of  damages  against  guardian,  82 
M  easure  of  damages  in  action  on  bond,  121 
Death : 

Accountingin  case  of  guardian's  death,  112 
Death  of  father : 

Necessary  to  judicial  appointment,  36 
Death  of  guardian  or  ward,  45 
Debts  : 

Indebtedness  of  ward  to  guardian,  in 
Liability  of  guardian  for  ward's  debts,  79 
Sale  of  real  estate  to  pay,  59 

Dedication,  57 

Deeds : 

Appointment  of  testamentary  guardian,  29 
Definitions,  20 
De  son  tort,  123 
Domicil : 

Jurisdiction  arising  from  ward's  domicil,  33 

Domicil  of  father,  33 
Domicil  of  mother,  34 
Domicil  of  persons  standing  in  loco  pa- 
rentis, 35 

General  guardian  appointed  by  court  of 

ward's  domicil,  33 
In  general,  33 
Remarriage  of  mother,  34 
Removal  of  infant  by  mother,  34 
Statutes,  35 

Unauthorized  removal  or  removal  by  in- 
fant's own  act,  35 

What  constitutes  domicil  for  the  pur- 
pose. 33 

Bight  of  guardian  to  alter  ward's  domicil,  52 

Guardian's  power  of   removal  within 

state,  52 
In  general,  52 

Testamentary  guardians,  52 
Dower : 

Assignment  of  dower,  69 

Education,  see  infra.  Accounting  by  Guar- 
dian; Support  and  Education. 

Election  of  remedies,  72 

Enlistment,  53 

Equity  (see  infra.  Jurisdiction),  31 

Chancery  right  to  oblige  guardians  to  give 

security,  32 
Concurrent  jurisdiction  of  special  courts 

with  courts  ot  chancery,  33 
Jurisdiction  of  chancery  when  no  cause 

is  pending,  32 
Jurisdiction  of  court  of  equity  to  appoint, 

3i 

Power  of  chancery  to  control  guardians 
in  performance  of  their  irust,  32 
Estate,  see  infra.  Property. 
Estoppel : 

Estoppel  by  bond,  122 

Estoppel  to  deny  his  appointment  or  his 
acts  thereunder,  76 
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GUARDIAN  AND  WARD,  cont'd. 
Executors  and  administrators  : 

Appointment   of   executors   or  adminis- 
trators, 41 

Expenses,  see  infra.  Accounting  by  Guar- 
dian. 

Expenses  of  administering  trust,  98 
Father  (see  infra,  Domicil;  Guardianship 
by  Nature;   Selection  of  Guardian; 
Testamentary  Guardian): 

Louisiana,  44 

Support  and  education,  102 
Fiduciary,  see  infra,  Trusts  and  Trustees- 
Final  accounts,  see  infra,  Accounting  by 

Guardian. 
Fire  insurance,  106 

Following  property  of  ward  into  hands  of 

guardian  or  third  persons,  82,  83 
Fraud : 

Fraud  in  procuring  appointmenl,  50 
Gift: 

Gift  to  guardian,  87 
Grandparents : 

Guardianship  by  nature,  24 

Testamentary  guardianship,  28 
Guardian  ad  litem : 

Appointment  when  general  guardian  may 
act,  5 

Who  should  be  appointed,  7 
Guardian  de  son  tort,  123 
Guardian' s  bonds,  see  infra,  BONDS. 
Guardianship  by  common  law,  20 
Guardianship  by  local  custom,  21 
Guardianship  by  nature,  21,  22 

Bastards,  24 

Common  law,  22 

Compromise  of  claims,  26 

Control  by  court.  25 

Control  by  court  having  chancery  juris- 
diction, 25 
Control  by  English  courts.  25 
Father,  22 

Father  and  mother  joint  guardians,  23 
Father's  right  to  transfer  custody  of  in- 
fant, 23 
Grandparents  24 
In  whom  vested,  22 
Lease,  27 

Less  regard  to  legal  right  of  parent  than 

to  child's  welfare,  25 
Mother,  23 

Mother's  right  to  guardian  of  children 

of  tender  years,  23 
Natural  guardianship  over  person  only,  26 
Property  of  ward,  26 
Remarriage  of  mother,  23 
Right  of  natural  guardian  to  collect  and 

discharge  claims  due  lo  ward,  26 
Sales  of  land,  27 

Statute    extending  natural  guardianship 

to  property,  26 
Statutory  authority  over  property,  26,  27 
Suit,  27 

Superior  right  of  testamentary  guardian 

to  mother,  23 
When    natural    guardianship    passes  to 
mother,  23 
Guardianship  in  chivalry,  21 
Guardianship  in  socage,  21 
Habeas  corpus : 

Whether  right  of  guardianship  is  triable 
on  habeas  corpus,  156 
Homestead,  536 
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GUARDIAN  AND  WARD,  cont'd. 
Husband  and  wife  : 

Marriage  of  female  guardian,  47 

Petsonalty  in  possession  of  guardian,  822 
Illegal  contracts,  949 

Immorality,  49 
Implied  trusts  : 

Land  purchased  held  in  trust  for  ward,  76 

Purchase  of  real  estate  by  guardian,  66 
Improvements  : 

Accounting  by  guardian,  106 
Incumbrances  : 

Right  to  pay  incumbrances,  55 

Sale  of  real  estate  to  pay,  59 
Infancy  : 

Facis  essential  to  appointment,  36 
Insanity : 

Accounting  in  case  of  guardian's  insanity, 
1 12 

Insanity  of  guardian,  49 
Insolvency  and  bankruptcy,  49 
Interest,  95 

Accounting  of  guardian,  95 

Compound  interest.  96 

Compound  interest  where  there  is  fraud,  97 

Compound  interest  where  there  is  gross 
negligence,  97 

Interest  compounded  on  termination  of 
trust,  97 

On  what  funds  guardian  will  be  charged 
with  interest,  95 
Investments : 

Accounting  for  funds  lost  from  failure  to 

invest  properly,  93 
Guardian's  right  to  invest  funds,  55 
In  vestments  in  Confederate  funds,  108 
Investments  in  guardian's  own  name,  108 
Investments  ou'.side  of  jurisdiction,  108 
Investments  without  order  of  court,  108 
Loans  on  personal  security,  107 
Losses  not  attributable  to  guardian's  neg- 
ligence, 107 
Measure  of  care  required  in  making  in- 
vestments, 74 
Joint  guardian,  77 

Bonds,  1 19 
Judgment : 

Judgments  rendered  on  accounting,  113 
Judicial  appointment,  22 

Judicial  or  legislative  appointment,  see  infra. 

Courts. 
Jurisdiction  (see  Courts): 

Accounting,  89 

Equitable  jurisdiction,  90 
What  court  has  jurisdiction,  89 

Chancery,  see  infra,  EQUITY. 

Concurrent    jurisdiction    with    court  of 
chancery,  33 

Equity,  see  infra,  EQUITY. 

Ordering  sale  of  real  estate,  58 

Power  to  act  in  other  jurisdiction,  73 

Real  estate,  sale  of,  58 

Removal  of  guardian,  47 
Chancery,  47 
Probate  courts,  48 
Statutory  courts,  48 
Testamentary  guardians,  47,  48 
Jurisdiction  of  particular  court,  33 

Abandonment  of  infant  by  father,  34 

Arising  from  ward's  domicil,  33 

Arising  from  ward's  ownership  of  prop- 
erty, 36 

Clandestine  or  fraudulent  removal,  35 
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Jurisdiction  of  particular  court,  cont'd. 

Court  of  country  where  ward  resides,  33, 

35 

Domicil  of  infant  primarily  that  of  father, 

33 

Extent  of  guardian's  authority  where  it 
arises  from  ward's  ownership  of  prop- 
erty within  jurisdiction,  36 
Facts  necessary  to  justify  appointment,  36 
General  guardian  appointed  by  court  of 

ward's  domicil,  33 
Infant's  domicil  determined  by  that  of 

persons  acting  in  loco  parentis,  35 
Property  acquired  by  will  or  inheritance, 
36 

Remarriage  of  mother,  34 
Removal  of  infant  by  guardian,  34 
Removal  of  infant  by  surviving  mother,  34 
Residence  in  state  confers  jurisdiction  to 

appoint  guardian,  33 
Retention  of  jurisdiction  notwithstanding 

change  of  residence,  35 
Special  jurisdiction  to  appoint  guardian  to 

administer  ward's  property,  36 
Unauthorized    removal    or    removal  by 

infant's  own  act,  35 
What  constitutes  domicil,  33 
Laches  : 
Bonds,  122 
Laches  by  ward,  84 
Lease : 

Duty  of  guardian  in  leasing  ward's  prop- 
erty, 74 

Lease  of  ward's  real  estate,  68 
Natural  guardianship,  27 
Legislature : 

Appointment  by  legislature,  32 
Liabilities  of  ward,  85 

Contracts  with  guardian  during  minority, 
85 

Toguardian  after  termination  of  guardian- 
ship, 85 

To  guatdian  during  guardianship,  85 
To  third  persons.  85 
Limitation  of  actions  : 
Accounting,  91 

Action  by  ward  against  his  guardian,  81 
Bonds,  121 

Claims  of  guardian.  112 
Loans,  see  infra,  INVESTMENTS. 
Losses  not  attributable  to  guardian' s  negligence, 

see  infia,  ACCOUNTING  BY  Guardian. 
Louisiana  system  of  guardianship,  44 
In  general,  44 

Mortgage  on  tutor's  real  estate  as  security 

for  trust,  44 
Natural  tutorship  of  father  and  mother,  44 
Tacit  mortgage  on  tutor's  real  estate,  44 
Tutor's  right  of  administration,  45 
Undertutor,  44 

Where  minor  has  lost  both  father  and 
mother,  44 

Where  no  relatives  exist  or  will  take  tutor- 
ship, 44 
Malfeasance,  49 
Marriage,  45 

Authority  of  guardian,  53 
Husband  becomes  joint  guardian,  46 
Marriage  of  female  ward,  46 
Marriage  of  male  ward,  47 
Marriage  of  ward  to  adult,  46 
Marriage  of  ward  to  minor,  46 
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GUARDIAN   \M)  WARD,  cont'd. 
Marriage,  tout' J. 

rerminalion    of    guardianship   by  mar- 
riage, 45 
Married  Women : 

Appointment  of  married  women,  41 
Master  and  servant : 

Accounting  for  value  of  ward's  labor,  97 
Mortgage : 

Mortgage  of  real  estate,  69 
Tacit  mortgage  on  tutor's  real  estate,  44 
Mother  (sec  infra,  Domicii.;  Guardianship 
by  Nature;  Selection  of  Guardian; 
Testamentary  Guardian): 
Allowance  of  support,  103 
Louisiana,  44 
Natural  guardianship,  see  infra,  Guardian- 
ship by  Nature: 
Nature,  guardianship  by  (see  infra,  Guardi- 
anship by  Nature),  21 
Necessaries : 

Liability  of  guardian  for  necessaries  fur- 
nished to  ward,  78 
Negligence  (see  infra,  Accounting  by  Guard- 
ian): 

Sums  lost  by  guardian's  negligence,  92 
Next  of  kin : 

Preference  of  next  of  kin,  39 
New  York  guardianship  in  socage,  44 
Nomination,  see  infra.  Ward's  Right  of 

Nomination. 
Nonresidents,  appointment  of,  41 
Nurture,  guardianship  for,  21 
Oath  : 

Sale  of  real  estate,  62 
Obligations  of  guardian  (see  infra,  Remedies 
of  Guardian),  73 
To  third  persons,  77 

For  his  own  acts  and  contracts,  77 
For  necessaries  furnished  to  ward,  78 
For  ward's  contracts  and  torts,  78 
For  ward's  debts,  79 
When  one  has  paid  money  to  guardian 
by  mistake,  78 
To  ward,  73 

Duty  of  guardian  in  leasing  ward's  prop- 
erty, 74 

Estoppel  to  deny  his  appointment  or  his 

acts  thereunder,  76 
In  general,  73 
Investment,  74 

Land  purchased  in  trust  for  ward,  76 
Measure  of  care  required,  73 
Obligations  of  joint  guardians,  77 
One  guardian  for  several  wards,  77 
Several  guardians  for  same  estate,  77 
Trust  obligations,  75 
Opening  accounts,  116 

Parent  and  child,  see  infra,  GUARDIANSHIP 

by  Na  ture. 
Partnerships : 

Appointment  of  partnerships,  40 
Payment : 

Acceptance  of  real  estate  in  payment  of 
debt,  55 

Payment  of  balance  on  accounting,  113 
Person  (see  infra.  Custody  of  Ward): 
Natural  guardianship,  26 
Right  to  alter  ward's  domicii,  52 
Right  to  consent  to  marriage,  adoption  or 

enlistment,  53 
When  guardianship  extends  to  person,  50 
Possesion,  see  infra,  Property. 

12 


GUARDIAN  AND  WARD,  cont'd. 

Powers  and  duties  of  guardian  (see  infra,  Cus- 
tody  OF  Ward;  Obligations  of  Guar- 
dian; Person;  Property): 
Arbil  ration,  72 
Assignment  of  dower,  69 
Compromise,  72 
Contracts,  70 
Election,  72 
Lease,  68 
Mortgages,  69 
Real  estate,  68 
Release,  71 

Right  to  alter  ward's  domicii,  52 

Right  to  consent  to  marriage,  adoption,  or 

enlistment,  53 
To  act  after  expiration  of  his  office,  73 
To  act  in  other  jurisdiction,  73 
Probate : 

Testamentary  guardian,  29 
Property  (see  infra,  Testamentary  Guar- 
dian), 53 

Following  property  into  estate  of  guar- 
dian, 82 

General  nature  of  guardian's  interest,  53 

Guardian's  control  over  real  estate  con- 
fined to  rents  and  profits,  54 

Guardian's  power  over  ward's  properly,  53 

Guardian's    right   to  collect   and  settle 
choses  in  action,  55 

Guardian's  right  to  possession,  54 
Choses  in  action,  54 
In  general,  54 
Right  to  invest  funds,  55 
Right  to  pay  incumbrances,  55 

Jurisdiction  arising  from  ward's  owner- 
ship of  property  within  jurisdiction,  36 

Legal  title  to  notes,  54 

Naked  power  not  coupled  with  interest, 
54 

Natural  guardianship,  26 
Power  to  sell  personal  estate,  56 

Power  to  sell  real  estate,  see  infra,  Personal 

Property. 
Restriction  of  guardian's  powers,  53 
Right  to  bring  and  defend  suits,  see  infra. 

Actions. 

Right  to  reclaim  property  from  third  per- 
sons, 83 

Special  trusts  not  included  in  guardian's 

control,  53 
Vested  interests.  54 
Qualifications,  43 

Bond,  43 

In  general.  43 

Necessity  of,  43 

Testamentary  guardianship,  30 
What  constitutes,  43 

•Whether  bond  essential  to  appointment,  43 
Ratification : 
Accounting,  88 

Length  of   delay  essential  to  ratifica- 
tion, 88 

Long  acquiescence  in  settlement,  88 
When  delay  is  no  ratification,  89 

Contract  with  guardian,  86 

In  general,  84 

Sale  of  real  estate,  65 

Sale  of  real  estate  to  guardian,  67 

Sale  to  guardian,  66 
Real  estate : 

Acceptance  of  real  estate  in  payment  of 
debt,  55 
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GUARDIAN  AND  WARD,  cont'd. 
Eeal  estate,  cont'd. 

General  bond  not  liable  for  proceeds  of 

sale  of  real  estate,  117 
Land  purchased  held  in  trust  for  ward,  76 
Mortgages,  69 

Obligation  of  sale  bond,  120 
Power  to  sell  real  estate,  57 

Dedication  of  land  for  public  use,  57 
Inherent  power,  57 

Inherent  power   to  make  contract  of 

sale,  57 
Power  by  order  of  court,  58 
Power  by  special  act  of  legislature,  58 
Power  by  will  or  deed,  58 
Power  to  sell  real  estate  by  order  of  court,  58 
Bona  fide  purchaser  from  vendee,  65 
Bond,  61 

Bond  after  order,  61 
Causes  justifying  sale,  58 
Caution  will    be   exercised  to  protect 

ward's  interest,  59 
Caveat  emptor,  64 
Chancery  courts,  58 

Collateral   attack  for  irregularities  of 

procedure,  63 
Confirmation  of  sale,  62 
Contingent  interest,  59 
Covenants  in  guardian's  deed,  67 
Grounds  on  which  sale  may  be  ordered, 

59 

Incidents  of  sale,  67 
In  general,  58 

Interests  not  divested  by  sale,  59 
Notice  to  ward,  63 
Oalh,  61,  62 

Obligations  of  purchaser,  64 
Petition,  60 
Probate  courts,  58 
Proceeds  regarded  as  real  estate,  67 
Publicity  of  sale,  62 

Purchase  price  must  be  paid  in  cash,  64 
Purchaser,  64 

Ratification  by  ward  of  sale  to  guard- 
ian, 67 

Ratification  of  saie  by  ward,  65 
Report,  62 

Requisites  of  valid  sale,  60 
Rights  of  purchaser,  64 
Sale   by   master  or   commissioner  to 

guardian,  67 
Sale  to  guardian,  66 

Statutory  provisions  must  be  complied 

with,  60 
Sureties,  61 
To  pay  debts,  59 
To  pay  for  improvements,  59 
To  pay  incumbrances,  59 
Unborn  heirs,  60 
Ward's  lien  for  purchase  price,  65 
What  court  has  jurisdiction,  58 
What  interest  may  be  sold,  59 
When  purchaser  may  refuse  to  complete 

sale,  65 

Purchase  ol  real  crtate  by  guardian,  68 
Purchase  of  real  estate  by  ward,  68 
Real  property  : 
Sale  of  ward's  land  by  natural  guardian, 
27 

Release,  71 

,    Release  of  some  of  sureties,  122 
Religious  belief  of  guardian,  |0 

Present  rule  in  hngland,  40 
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Religious  belief  of  guardian,  cont'd. 

Roman  Catholic  formerly  excluded,  40 
Rule  in  the  United  States,  40 
Remedies  of  guardian,    see    infra,  OBLIGA- 
TIONS of  Guardian. 
Remedies  of  ward,  80 

Defenses  of  third  persons  against  ward,  84 
Incidents  of  ward's  right  of  action,  80 
Inconsistent  claims  of  ward,  81 
Laches  by  ward,  84 
Measure  of  damages,  82 
Notice  imputed  to  ward,  82 
Ratification  by  ward,  84 
Right  of  action  upon  termination  of  guard- 
ianship, 80 
Right  of  following  his  property  into  estate 

of  guardian,  82 
Right  to  reclaim  his  property  from  third 

persons,  83 
Statute  of  limitations,  81 
Ward's  right  of  action  against  guardian 

during  guardianship,  80 
Ward's  right  of  election  in  case  of  con- 
version or  misuse  of  funds,  81 
Wbat  constitutes  conversion,  80 
Removal  (see  infra.  Jurisdiction  of  Par- 
ticular Court). 
Former  guardian  must  be  removed  before 

successor  can  be  appointed,  36 
Natural  guardians,  25 
Testamentary  guardianship,  31 
Removal  of  guardian,  47 
Cause  in  general,  48 
Cause  of  removal,  48 
Fraud  in  procuring  appointment,  50 
Hostility  of  interests   between  guardian 

and  ward,  49 
Immorality  of  guardian,  49 
Insanity  of  guardian,  49 
Insolvency  of  guardian,  49 
Jurisdiction  of  chancery,  47 
Jurisdiction  of  probate  courts,  48 
Jurisdiction  of  statutory  courts,  48 
Jurisdiction  to  remove,  47 
Malfeasance  in  office,  49 
Mode  of  removal,  48 
Poverty  of  guardian,  49 
Removal  of  guardian's  residence,  48 
Rule  stated,  47 
Unfitness  of  guardian,  48 
Removal  of  ward  : 

Guardian's  powers.  52 
Removal  of  ward  to  foreign  country,  37 
Repairs,  106 
Residence  : 

Removal  of  guardian's  residence,  48 
Resignation,  47 
Res  judicata  : 

Effect  of  accounting  as  res  judicata,  114 
Annual  accounts,  114 
Final  accounts,  115 
Opening  accounts,  116 
Settlement  on  final  accounts,  115 
Right  of  Custody  of  Ward,  see  infra,  CUS- 
TODY <>f  Ward. 
Rights  and  duties  arising  from  relation  of  guar- 
dian and  ward    (sec  infra,   Conirai  1- 

Between  Guardian  and  Ward;  Coun- 
tif.s;  Liabilities <>f  Ward;  Obligations 
of  Guardian;  POWERS  and  DUTIES  of 
Guardian;  REMEDIES  OP  Ward),  73 
Rights  of  guardians,  79 
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GUARDIAN   \M>  WARD,  cont'd. 
Sale  (see  infra.  Real  Estate): 

Personal  property,  56 
Seduction,  51 

Selection  of  guardian  (see  infra,  Ward's  Right 

or  Nomination),  38 
Appointment  of  corporations,  40 
Appointment  of  executors  or  administra- 
tors, 41 

Appointment  of  nonresidents,  41 

Appointment  of  partnership,  40 

Discretionary  wilh  trial  court,  38 

Illegitimate  children,  39 

Infant's  welfare  controls,  38 

Married  women,  41 

Mother  cannot  alienate  her  right,  39 

Mother  preferred  next  to  father,  39 

Mother's  wishes,  39 

Other  considerations,  41 

Parents'  wishes,  38 

Preference  as  between  paternal  and  ma- 
ternal relatives,  39 
Preference  of  next  of  kin,  39 
Relatives  preferred  to  stranger,  39 
Religious  belief  of  guardian,  40 
Services : 

Compensation  to  guardian  for  services, 

109 

Services  of  ward,  97 

Settlement,  see  infra,  ACCOUNTING;  ACCOUNT- 
ING by  Guardian. 
Socage : 

Guardianship  in  socage,  21 

New  York  guardianship  in  socage,  44 
Stepfather : 

Support  and  education  of  ward,  104 
Suits,  see  infra,  Actions. 
Support  and  education  of  ward,  99 

Allowance  to  father,  102 

Allowance  to  support  mother,  103 

Aunt.  104 

Expenditures  in   excess  of   income  not 

allowed  unless  ordered  by  court,  100 
In  general,  99 

Items  of  support  allowed,  105 
Limitation  to  income,  100 
Mother,  103 

Persons  in  loco  parentis,  104 
Proper  expenditure  made  without  order, 
104 

Stepfather,  104 
Uncle,  104 

When  court  will  order  use  of  principal,  100 

Where  father  is  guardian,  102 

Whether  expenditures  must  be  sanctioned 
by  order  of  court,  102 

Whether  mean  income  may  be  used,  100 
Support  of  ward,  see  infra,  Accounting  by 

Guardian. 
Suretyship  (see  infra.  Bonds): 

Release  of  some  of  sureties,  122 

Sale  of  real  property,  61 

Whether  sureties  may  be  sued  without 
judgment  against  guardian,  121 
Taxes,  106 

Termination  of  guardianship  (see  infra,  Re- 
moval), 45 
By  death,  45 
Death  of  surety,  47 
Liabilities  of  ward,  85 
Marriage  of  female  guardian,  45 
Marriage  of  female  ward,  46 
Marriage  of  male  ward,  47 
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GUARDIAN  AND  WARD,  cont'd. 
Termination  of  guardianship,  cont'd. 

Power  to   act    after  termination  of  his 

office,  73 
Resignation,  47 

Ward's  arrival  at  age  of  choice,  45 
Ward's  arrival  at  full  age,  45 
Testamentary  guardian,  22,  27 
Appointment  by  implication,  30 
Deed,  29 
Execution,  29 

Father's  right  to  appoint,  27 

Grandfather's  right  to  appoint,  28 

Guardian  failing  to  qualify,  30 

How  lather's  right  to  appoint  lost,  28 

Illegitimate  children,  28 

Incidents  of  testamentary  guardianship. 

Language  held  insufficient,  30 

Language  held  sufficient,  30 

Method  of  appointment,  29 

Mother's  right  to  appoint,  27 

Necessary  language,  29 

Necessity  of  qualifications,  30 

Poiver  of  appointment,  27 

Powers  identical  with  those  of  guardian 

appointed  by  court,  31 
Probate,  29 

Qualification  generally  required,  30 
Removal,  31 

Requisites  of  deed  or  will,  29 

Statutes  authorizing  surviving  parent  to 

appoint  guardian,  28 
Statutes  requiring   mother's  consent  to 

appointment,  29 
Statutory  modifications,  28 
Statutory  origin,  27 

Statutory  right  of  natural  guardians,  27 
Testamentary  guardianship  not  assigna- 
ble, 31 

Titles  joint  and  several,  31 
Will,  29 

Will  leaving  property  to  minor  and  desig- 
nating one  as  guardian,  28 
Testamentary  guardianship,  22,  27 
Testamentary  trustee,  37 
Torts : 

Liability  of  guardian  for  ward's  torts,  78 
Trover  and  conversion : 

What   constitutes   conversion  by  guard- 
ian, 80 

Trusts    and    trustees    (see    infra,  Implied 

Trusts): 

Accounting  by  guardian  for  funds  held  by 
him  in  other  capacities,  94 

Special  trusis  not  included  in  guardian's 
control,  53 
Trust  obligations  of  guardian,  75 
Tutors,  see  infra,  Louisiana  System  of 

Guardianship. 
Unborn  heir : 

Interest  of,  60 
Uncle : 

Support  and  education  of  ward,  104 
Usages  and  customs  : 

Guardianship  by  local  custom,  21 
Various  kinds  of  guardianship,  20 
Vendor's  lien.  65 
Vested  interest,  54 
Vouchers,  112 
Waiver : 

Bonds,  122 

Waiver  of  ward's  rights,  71 
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GUARDIAN  AND  "WARD,  cont'd. 
Ward's  right  of  nomination,  42 

Guardian  appointed  by  siatutory  court  is 

superseded,  42 
In  general.  42 

Subject  to  control  by  courts,  42 
Wards  to  whom  right  of  choice  does  not 
extend,  42 

Whether  discretion   of  court  is  review- 
able, 42 

Whether  existing  guardian  is  superseded, 
42 

Welfare : 

Guardian's  right  of  control  and  custody 
subordinate  to  ward's  welfare,  52 
Welfare  of  infant  controls,  25 
Wills  (set  infra,  Testamentary  Guardian-): 

Gift  to  guardian,  87 

Testamentary  guardianship,  22,  27 

GUBERNATORIAL,  123 
GUEST,  123 
GUIDON,  123 
GUILTY,  123 
GULF,  123 
GUN,  123 

GUNPOWDER,  124 
GUTTER,  124 
GUTTERING,  124 

HABEAS  CORPUS,  125 

Actual  resiraint,  necessity  of,  159 
Ad  faciendum  et  recipiendum ,  131 
Ad  faciendum,  subjiciendum,  et  recipiendum, 
132 

Ad  prosequendum,    testificandum,  deliberan- 
dum, etc.,  131 

Ad  respondendum,  131 

Ad  satisfaciendum,  13I 

Ad  testificandum,  191 
In  general,  191 

Jurisdiction  of  United  States  courts,  141 
Legislative  committee,  191 
Parties,  191 

Prisoner  in  custody  for  high  treason,  191 

Witness  as  prisoner,  191 
Affidavits  : 

Use  and  evidence,  208 
Aliens,  155,  192 

Jurisdiction  of  United  States  courts,  140 
Amendments  : 

Amendment  of  mittimus  after  issue  of 
habeas  corpus,  168 
Appeals  : 

Appellate  courts,  148 

Error  and  irregularities  not  reviewable 

on  habeas  corpus,  172 
Existence  of  remedy  by  appeal,  176 
Judgment  not  reviewable  upon  appeal,  144 
Remedy  by  appeal,  212 
Supreme  Court  of  the  United  States,  143 
Writ  cannot  be  used  as  mere  writ  of  error, 

144 

Application,  192 

Aliens,  192 

Application  by  third  person  on  behalf  of 

person  detained,  192 
Application  of  third  person  having  ri^ht 

of  custody,  193 
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HABEAS  CORPUS,  cont'd. 
Application,  cont'd. 

Court  or  judge  to  whom  application  must 
be  made,  193 

Persons  under  restraint,  192 

Requisites,  192 

Sufficiency,  192 

Wife,  193 
Apprentices,  160,  185 
Arrest : 

Original   legality  or  illegality  of  deten- 
tion, 158 
Privilege  from  arrest,  160 
Attachment  for   contempt,  see   infra.  Con- 
tempt. 

Bail  (see  infra.  Custody  under  Warrant 
or  Commitment  on  Criminal  Charge): 
Habeas  corpus  to  admit  to  bail,  189 
Examples,  189,  190 

Habeas  corpus  to  admit  to  bail  in  mod- 
ern practice,  189 

Where  excessive  bail  has  been  required. 
190 

Persons  at  large  on  bail,  159 
Bastardy : 

Mother  of  bastard,  182 
Burden  of  proof,  208 
Chambers : 

United  States  courts.  145 
Children,  see  infra.  Infants. 
Circuit  Court,  see  infra,  United  States 

Courts. 
Citizenship,  180 

Power  to  grant  habeas  corpus  on  grounds 
of  adverse  citizenship,  135 
Civil  proceeding,  157 

Commitment,  see  infra.  Contempt;  Custody 
under  Judgments  or  Orders  ok  Court; 
Custody  under  Warrant  or  Commit- 
ment on  Criminal  Charge;  Hearing  and 
Determination. 
Common  law,  128 

Common-law  origin,  154 
History  of  writ,  128 
Jurisdiction.  132 
Compelling  obedience  to  writ,  214 
Conclusiveness  of  return,  see  infra.  Return. 
Concurrent  jurisdiction,  152 
Extradition  cases,  154 
Federal  and  state  courts,  153 
Jurisdiction  of  court  first  acting,  154 
When  federal  jurisdiction  is  exclusive,  153 
When  state  jurisdiction  is  exclusive,  153 
Conflicting  jurisdiction,  150 
Ableman  v.  Booth,  151,  152 
Custody  of  federal  officers  without  judi- 
cial process,  151 
Custody  under  federal  authority,  150 
Custody  under  state  authority,  152 
Jurisdiction  asserted  by  state  courts  to 
inquire     into     detention    by  federal 
authority,  150 
Jurisdiction  of  state  courts  denied  by  fed- 
eral courts,  150 
Jurisdiction  refused  by  state  courts  where 
detention  was  by  federal  authority,  151 
Person  held  to  bail  in  federal  courts  is 

imprisoned  by  state  authority,  152 
Soldiers  and  sailors  held  for  trial  by  couri 
martial,  152 
Constitutional  law  : 

Conviction  under  unconstitutional  statute, 
I6q 
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II  IBEAS  CORPUS,  cont'd. 
Constitutional  law,  cont'd, 

Inquiry  into  constitutionality  of  statutes 

at  hearing,  204 
Jurisdiction  of  United  States  courts  where 
custody  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  138 
State    custody    involving    rights  under 

United  States  Constitution,  141 
Suspension  of  writ  of  habeas  corpus  : 
Authority  of  president,  217 
Constitutional  provisions  in  the  United 

Slates,  216 
Constitution  of  United  States,  216 
Hearing  after  suspension  on  writ  previ- 
ously granted,  219 
I n  general,  216 

In  whom  authority  is  vested,  216 
Persons  held  for  military  service,  219 
Validity  and  effect  of  suspension  acts, 

218 

Contempt,  177  204 

Acts  not  constituting  contempt,  179 
Commitment  for  contempt  not  impeach- 
able by  habeas  corpus  where  court  had 
jurisdiction,  177 
Commitment   for   disobeying  erroneous 

judgment  or  order,  177 
Commitments  by  legislative  bodies,  180 
Commitment  void  for  want  of  jurisdiction, 
178 

Compelling  obedience  to  writ,  214 
Contempt  predicated  on  disobedience  of 

unauthorized  order,  178 
Contempts  by  witnesses.  204 
Form  of  commitment,  203 
Hearing  on  habeas  corpus,  203 
Indefinite  commitments,  180 
In  general,  203 

Order  made  in  proceeding  of  which  court 
}  had  no  jurisdiction,  178 

Refusal  of  witness  to  answer  legal  and 

proper  questions,  179 
Sufficiency  of  facts,  179 
Unauthorized  commitment,  178 
What  matters  will  be  inquired  into,  203 
Conviction,  see  infra.  Custody  tinder  Judg- 
ments or  Orders  of  Court;  Jeopardy. 
Court  or  judge  to  whom  application  must  be 
made : 

Absence  or  disqualification  of  judge,  194 
Application  of  trial  court,  194 
In  general,  192 
Local  court  or  judge,  194 
Proof  of  disqualification,  194 
Courts  (see  infra,  Custody  under  Judgments 

or  Orders  of  Court;  Jurisdiction; 

United  States  Courts): 
Court  or  judge  to  whom  application  must 

be  made,  193 
Courts  martial,  176 
Defective  organization  of  court,  168 
Presence  of  prisoner  in  court,  190 
Return  to  what  court  or  judge,  196 
Criminal  law  (see   infra,  Custody  under 

Warrant  or  Commitment  on  Criminal 

Charge): 
Civil  or  criminal  proceedings,  157 
Conviction  of  acts  not  criminal  in  law, 

169 

Habeas  corpus  to  bring  up  accused  in 
pending  criminal  proceedings,  191 
Custody,  see  infra.  Infants. 
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HABEAS  COKPUS,  cont'd. 

Custody  in  extradition  proceedings,  see  infra, 

Extradition. 
Custody  of  husband  or  wife,  see  infra,  Hus- 

rand  and  Wife. 
Custody  of  infants,  see  infra.  Infants. 
Custody  pending  hearing,  213 
Custody  under  judgments  or  orders  of  court, 
166 

Absence  of  member  of  court,  168 
Amendment  of  mittimus  after  issue  of 

habeas  corpus,  168 
Arrest  of  foreign  seamen  for  deserting, 

167 

Commitment  for  contempt,  see  infra.  Con- 
tempt. 

Conviction  of  acts  not  criminal  in  law,  169 
Conviction  under  unconstitutional  statute, 

169 

Conviction  under  void    municipal  ordi- 
nances, 169 
Conviction  without  indictment,  169 
Custody  under  judgment,  etc.,  of  compe- 
tent court  not  relievable  by  habeas  cor- 
pus, 166 

Decisions  of  ^«i7«'-judicial  officers,  180 
De  facto  judge,  168 

Defective  indictment  not  ground  for  dis- 
charge on  habeas  corpus,  175 
Defective     mittimus    issued    on  valid 

sentence,  168 
Defective  organization  of  court,  168 
Denial  of  trial  by  jury,  176 
Distinction    between  void  and  voidable 

judgments,  176 
Errors  and  irregularities,  172 
Excessive  judgment,  171 
Excessive  judgment  or  sentence  of  inferior 

court,  172 
Excessive  sentence,  176 
Existence  of  remedy  by  appeal  as  affecting 

habeas  corpus,  176 
Former  jeopardy,  169 
General  rule,  166 

Imprisonment  in  default  of  payment  of 

fine,  170 
Irregularities,  172 

Judgments    becoming   inoperative  afier 

rendition,  171 
Judgments  of  courts  martial,  176 
Matters  arising  since  commitment,  171 
Objections  to  indictment,  175 
Pardon  of  prisoner,  171 
Several  sentences  passed  at  same  time,  171 
Unauthorized  place  and  time  of  holding 

court,  168 
Void  judgment,  166 

Void    judgment  for    want  of   power  to 

render  it,  170 
Void  process,  166 

Want  of  jurisdiction  to  issue  process,  168 
Want  of  power  to  render  particular  judg- 
ment, 170 

Custody  under  warrant  or  commitment  on  crim- 
inal charge,  161 

After  acquittal,  166 
After  indictment,  163 
Before  indictment,  161 
Commitment  charging  acts  not  criminal  in 

law,  162 

Defects  in  warrant  of  commitment,  162 
Defects  or  irregularities  in  drawing  grand 
jury,  163 
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HABEAS  CORPUS,  confd. 
Custody  under  warrant  or  commitment  on  crim- 
inal charge,  cont'd. 
Delay  caused  by  prisoner  does  not  entitle 

to  discharge,  165 
Delay  in  bringing  indictment  to  trial,  164 
Delay  without  fault  of  prosecution  not 

ground  of  discharge,  165 
Dismissal  of  indictment,  164 
Failure  to  indict  within  limited  time,  162 
Forfeiture  of  right  to  speedy  trial,  165 
Former  jeopardy,  165 
Fugitive  from  justice,  165 
Insufficiency  of  indictment,  163 
Interfering  with  province  of  grand  jury, 
163 

Matters  properly  determinable   by  com- 
mitting magistrate  or  grand  jury,  162 

Mere  irregularity  in  commitment,  162 

No  evidence  given,  163 

Pendency  of  proceedings  before  examining 
magistrate,  163 

Want  of  jurisdiction  in  committing  magis- 
trate, 162 

De  facto  judge,  168 
Definition,  128 

Determination,  see  infra,  Hearing  and  De- 
termination. 
Determination  and  hearing,  198 
Discretion,  see  infra.  United  States  Courts. 
District  Courts,  see  infra.  United  States 

Courts. 
Due  process  of  law  : 

Jurisdiction  of  United  States  courts,  139 
Error,  172 
Error,  writ  of  : 

Error  and  irregularities  not  reviewable  on 
habeas  corpus,  172 

Use  of  habeas  corpus  as  writ  of  error,  144 
Evidence  (see  infra.  Habeas  Corpus),  207 

Affidavits,  208 

Averments  of  petition,  208 

Averments  of  return,  208 

Burden  of  proof,  208 

Examination  on  hearing  of  evidence  be- 
fore committing  officer,  199 

General  principles  as  to  admission  of  evi- 
dencs,  207 

Inquiry  on  hearing  into  sufficiency  of  evi- 
dence to  suspend  sentence,  202 

Material,  relevant,  and  pertinent,  208 

On  hearing,  207 

Oral  and  written  matter,  208 

Presumption,  208 

Strict  rules  not  enforced,  207 
Excessive  judgments,   see  infra.  Custody 

under  Judgments  or  Orders  op  Court. 
Extradition,  140,  188 

Concurrent  jurisdiction  of  United  States 
and  state  courts,  154 

Custody  in  extradition  proceedings,  188 

Guilt  or  innocence,  206 

Indictment    found    in    demanding  state, 
188 

Inquiry  as  to  whether  prisoner  is  a  fugi- 
tive from  justice,  205 

Inquiry  into  validily  of  warrant,  205 

Insufficiency  of  evidence,  188 

Jurisdiction  of  United  States  courts,  140 

Proceedings,  205 

Remedy  by  habeas  corpus,  188 

Sufficiency  of  charge  of  crime  in  interna- 
tional extradition,  188 
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HABEAS  CORPUS,  cont'd. 
Extradition,  cont'd. 

Sufficiency  of  charge  of  crime  in  interstate 

extradition,  188 
Sufficiency  of  papers,  205 
Trial  for  offense  other  than  that  for  which 

the  fugitive  was  surrendered,  189 
Whether  the  alleged  fugitive  is  substan- 
tially charged  with  a  crime,  205 
Federal  Courts,  see  infra.  United  States 
Courts. 

Federal  questions,  see  infra,  United  States 
Courts. 

Former  jeopardy,  see  infra,  Jeopardy. 
Fugitive  from  justice,  see  infra,  Extradi- 
tion. 

Grand  jury,  see  infra,  CUSTODY  UNDER 
Warrant  or  Commitment  on  Criminal 
Charge. 

Ground  of  remedy  (see  infra.  Custody  under 
Judgments  or  Orders  of  Court;  Ex- 
tradition;  Husband  and  Wife;  In- 
fants), 160 
Apprentice,  160 

Arrest  in  violation  of  privilege,  160 

Custody  by  military  officers,  189 

Custody  under  warrant  or  commitment  on 

criminal    charge,    see   infra.  Custody 

under  Warrant  or  Commitment  on 

Criminal  Charge. 
Debtor  discharged  under  insolvent  law, 

160 

Habeas  corpus  ad  testificandum,  igi 

Habeas  corpus  to  admit  to  bail,  189 

Habeas  corpus  to  procure  temporary  en- 
largement for  special  purposes,  190 

Illegal  restraint,  160 

In  general,  160 

Insanity,  160 
Guardian  and  ward,  184 

Whether  right  of  guardianship  is  triable 
on  habeas  corpus,  156 
Habeas  corpus  to  procure  temporary  enlarge- 
ment for  special  purposes,  190 

Habeas  corpus  ad  testificandum ,  191 

In  general,  190 

Presence  of  prisoner  in  court  necessary, 
igo 

To  bring  up  prisoner  for  trial,  191 
Hearing  and  determination  (sec  infra.  Evi- 
dence), 198 
After  conviction,  201 
Awarding  custody  of  children,  213 
Commitments  for  contempt,  203 
Conflicting  state  and  federal  jurisdiction, 
207 

Constitutionality  of  statutes,  204 
Court  going  behind  the  record,  202 
Custody  in  extradition  proceedings,  205 
Custody  pending  hearing,  213 
Custody  under  civil  process,  206 
Custody  under  military  authority,  207 
Decision  on  habeas  corpus  made  conclu- 
sive by  statute,  211 
Decision  on  hearing,  209 
Defects  of  form,  201 
Discharge  of  party.  209 
Discharge  of  prisoner,  212 
Disposition  of  party  as  law  and  justice 

require,  210 
Effect  of  decision,  211 
EPcct  of  discharge,  212 

Effect  of  remanding  prisoner,  211  1 
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1!  WW.  \s  CORPUS,  cont'd. 
Hearing  and  determination,  cont'd. 

Examination  of  evidence  before  commit- 
ting officer,  199 

Extent  of  inquiry  on  hearing,  198 

For  admission  to  bail,  207 

General  rule,  209 

Guilt  or  innocence  of  accused,  201 

Inquiry  as  to  whether  commitment  is  sup- 
ported by  any  legal  evidence,  199 

Inquiry  as  to  whether  prisoner  is  a  fugi- 
tive from  justice,  205 

Inquiry  into  cause  and  authority  for  de- 
tention, igS 

Inquiry  into  jurisdiction  or  power  of  com- 
mitting officer,  198 

Jurisdiction  of  grand  jury,  200 

No  illegality  of  detention,  209 

Probable  cause,  198 

Recommitment  of  prisoner,  210 

Refusal  to  discharge  not  a  bar  to  subse- 
quent applications,  211 

Remand  of  party,  209 

Remedy  by  appeal,  212 

Jies  judicata,  211,  212 

Stale  decisions  holding  evidence  before 
committing  officer  not  reviewable,  199 

Sufficiency  of  evidence  to  support  convic- 
tion, 202 

Sufficiency  of  indictment,  200 

Validity  of  commitment  on  its  face,  198 

Validity  of  sentence,  202 

Validity  of  warrant,  205 

Void  sentence  under  valid  conviction, 
211 

Want  of  jurisdiction,  209 

Weight  of  evidence  formerly  considered 

by  federal  courts,  199 
Where  custody  is  under  judicial  process, 

198 

History  of  writ,  128 

At  common  law,  128 
Colonies,  130 
English  statutes,  129 
In  England,  128 
In  the  states,  131 
In  the  United  States,  130 
Husband  and  wife,  181 
Application,  193 

Habeas  corpus  issued  in  behalf  of  wife 

restrained  by  husband,  181 
Husband  cannot  coerce  wife  by  habeas 

corpus,  181 
Remedy  of  husband  or  wife  against  third 

persons,  181 
Remedy  of  wife  against  husband,  181 
Remedy  of  wife  for  unlawful  detention, 

181 

•Illegality  and  legality  of  detention,  158 
Immigration,  181 
Imprisonment : 

Necessity  of  actual  imprisonment,  158,  159 
Imprisonment  for  debt,  160 
Indictment  (see  infra,  Custody  under  War- 
rant or  Commitment    on  Criminal 
Charge)  : 

Conviction  without  indictment,  169 

Grand  jury  jurisdiction,  200 

Objections  to  indictment,  175 

Sufficiency  of  indictment  on  hearing,  200 
Infants,  1S2,  213 

Age  of  discretion  in  England,  186 

Apprentices,  see  infra,  APPRENTICES. 


HABEAS  CORPUS,  cont'd. 
Infants,  cont'd. 

Award  of  custody  to  person  having  legal 

right,  187 
Bastards,  182 

Court  acts  as  parens  patrice,  187 
Custody  of  infants  in  general,  182 
Custody  of  young  children  awarded  on 

habeas  corpus,  187 
Detention  of  ward  from  guardian,  184 
Detention  of  young  child  from  person  en- 
titled to  custody  held  illegal  restraint, 
186 

Father  of  infant  child,  182 
Jurisdiction  to  award  custody  of  infants, 
185 

Mother  of  bastard,  182 

Mother  of  infant  child,  182 

One  parent  against  the  other,  182 

Principles  governing  award  of  custody 

on  habeas  corpus,  185 
Res  judicata,  213 

Restoration  of  custody  after  release  or 

abandonment  denied,  183 
Right  of  infant  to  choose  custodian,  185 
Rights  of  parents  considered,  187 
Transfer  or  forfeiture  of  parental  right,  183 
Welfare  of  infant  is  the  primary  consid- 
eration, 187 
Whether    infant    has  absolute   right  to 
choose  custodian,  186 
Insanity,  160 

Insolvency  and  bankruptcy : 

Debtor  discharged  under  insolvent  law, 
160 

International  law  (see  infra,  Extradition): 
Jurisdiction  of  federal  courts  where  law  of 
nations  is  involved,  140 
Irregularities,  172 
Issues : 

Want  of  jurisdiction  or  power  to  issue 
process,  168 
Jeopardy,  165,  i6q 

Judges  (see  infra,  Court  or  Judge  to  Whom 
Application  Must  be  Made): 
Return  to  what  court  or  judge,  196 

Judgment,  see  infra,  Custody  under  Judg- 
ments or  Orders  of  Court;  Hearing  and 
Determination. 

Jurisdiction  (see  infra,  Conflicting  Juris- 
diction; State  Courts),  132 
At  common  law,  132 
Canada,  133 

Concurrent  jurisdiction,  see  infra.  Con- 
current Jurisdiction. 

Court  or  judge  to  whom  application  must 
be  made,  193 

English  courts,  132 

English  statutes,  133 

Federal  courts,  see  infra.  United  States 

Courts. 
Grand  jury,  200 
In  England,  132 
Infants,  185 

Inquiry  on  hearing  into  jurisdiction  of 
trial  court,  201 

Places  to  which  the  writ  runs,  133 

State  courts,  see  infra,  State  Courts. 

Want  of  jurisdiction  in  committing  magis- 
trate, 162 

Want  of  power  to  render  particular  judg- 
ment, 170 
Jury  trial,  denial  of,  176 
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HABEAS  CORPUS,  cont'd. 
Kidnapping : 

Fugitive  kidnapped,  153 
Mandamus : 

Denial  of  writ,  215 
Married  women,   see  injra,   HUSBAND  AND 
Wife. 

Marshals,  see  infra.  United  States  Mar- 
shals. 
Military  law  : 

Conflicting  jurisdictions,  207 
Custody  by  military  officers,  189 
Imprisonment    by    commanding  officer 

not  relievable  by  habeas  corpus,  iSq 
Inquiring    into    jurisdiction   of  federal 

courts,  207 
Inquiry  into  jurisdiction  of  state  courts, 
207 

Judgments  of  courts  martial,  176 
Jurisdiction  of  federal  courts,  137 
Proceedings  at  hearing,  206 
State  and  federal  jurisdictions,  207 
Suspension  of  writ,  219 

Mittimus,  see  infra,  CUSTODY  UNDER  JUDG- 
MENTS or  Orders  of  Court;  Custody 
under  Warrant  or  Commitment  on 
Criminal  Charge. 

Nature  and  scope  of  remedy,  1 54 
Aliens.  155 

Anticipating  decision  of  trial  court,  159 
Authority  of  habeas  corpus  paramount  to 

that  of  all  other  writs,  155 
Civil  or  criminal  proceedings,  157 
Common-law  origin,  154 
Conflicting  rights  of  person,  156 
Custody  under  civil  process,  160 
Guardianship,  156 

Habeas  corpus  not  available  as  writ  of 

quo  warranto,  155 
In  general,  154 

Necessity  of  actual  restraint,  159 
Original  legality  or  illegality  of  detention, 
158 

Prerogative  writ,  154 

Probable  cause  for  writ  must  be  shown, 
157 

Purpose  of  writ,  155 

Release  from  any  illegal  detention,  155 

Right  of  property  not  triable  on  habeas 
corpus,  156 

Writ  issues  ex  debito  justiticc,  157 
Neagle  case,  138 
Necessity  of  actual  restraint,  159 
Orders  of  court,  see  infra.  Custody  UNDER 

Judgments  or  Orders  of  Court. 
Pardon,  171 

Parent  and  child,  see  infra,  INFANTS. 
Penalties  : 

Penalty  for  refusal  to  grant  writ,  215 
Preliminary  examination,  see  infra,  CUSTODY 

under    Warrant    or    COMMITMENT  ON 

Criminal  Charge. 
Prerogative  writ,  154 

Presence  of  prisoner  in  court  necessary, 
190 

Private  international  law,  see  CONFLICTING 

Jurisdiction. 
Privilege  from  arrest,  160 
Probable  cause,  157 

Process  (see  infra,  CUSTODY  under  Judg- 
ments or  Orders  of  Court): 
Custody  unrler  civil  process,  160 
Process  of  writ,  194 


HABEAS  CORPUS,  cont'd. 
Property  : 

Right  of  property  not  triable  on  habeas 
corpus,  156 
Purpose   of  writ,  see    infra,  NATURE  AND 

Scope  of  Remedy. 
Quo  warranto  : 

Habeas  corpus  not  available   as  writ  of 
quo  warranto,  155 
Remedy  for  denial  of  writ,  215 
Mandamus,  215 

Penalty  prescribed  by  statute,  215 
Pes  judicata,  211,  212 
Return,  194 

At  what  place,  196 

Body  of  the  person  detained  must  be  pro- 
duced, 195 
By  whom  made,  195 
Conclusiveness  of  return,  196 
Confession  and  avoidance  of  return,  196 
Effect  of  return,  196 
Effect  of  return  at  common  law,  196 
Effect  of  return  in  Canada,  197 
Effect  of  return  in  state  courts,  197 
Effect  of  return  in  United  States  courts, 
197 

Effect  of  return  under  English  statutes, 
197 

Necessity,  194 

Producing  body  of  person  detained,  195 
Production  of  body  dispensed  with,  195 
Remedy  by  action  for  false  return,  196 
Requisites,  196 
Speedy  return,  195 
Sufficiency,  196 

Time  and  mode  of  making,  195 
To  what  court  or  judge,  196 
When  made,  195 

Writ  issued  by  stale  court  where  deten- 
tion is  by  federal  authority,  195 
Scope  of  remedy,  see  infra,  Scoi'E  OF  Remedy. 
Seamen  : 

Arrest  of  foreign  seamen  for  deserting, 
167 

Sentence  (see  infra,  Custody  under  Judg- 
ments or  Orders  of  Court): 

Validity  of  sentence,  202 
Several  kinds  of  habeas  corpus  enumerated, 

131 

Speedy  return,  195 

Speedy  trial,  see  infra,  CUSTODY  UNDER 
Warrant  or  Commitment  on  Criminal 
Charge. 

State  courts  (see  infra,  Concurrent  Juris- 
diction ;  Conflicting  Jurisdiction,)  145 
Appellate  courts,  148 

Appellate  courts  and  judges  authorized  to 
issue  habeas  corpus  by  virtue  of  appel- 
late jurisdiction,  149 

Appellate  courts  and  judges  having  origi- 
nal jurisdiction  to  issue  habeas  corpus, 
149 

Conclusiveness  of  return,  197 
Court  officers,  150 

Courts  of  original  jurisdiction  and  judges 

thereof,  145 
In  general,  145 

Return  where  writ  is  issued  by  slate  court 
and  detention  is  by  federal  authority, 
195 

State  rourts  and  judicial  officers  author- 
ized to  issue  writ,  145 
State  courts  of  original  jurisdiction,  145 
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II A  Hi  :  AS  CORPUS,  cont'd. 
Statutes,  see  infra,  History  of  Writ;  Juris- 
diction. 
Subjiciendum ,  132 

•.V  Court,  see  infra,  United  States 
Courts. 

Suspension  of  Writ  (see  Habeas  Corpus),  216 

Constitutional  provisions,  216 

Constitution  of  United  States,  216 

Duration  of  act,  219 

In  Kngland,  216 

In  the  United  States,  216 

In  whom  authority  is  rested,  216 

Persons  affected  by  suspension  act,  219 

State  constitutions,  218 

Validity  and  effect  of  suspension  acts,  218 

What  is  suspended,  219 
Treaties : 

Jurisdiction  of  federal  courts,  138 
Jurisdiction  of  United  States  courts  where 
custody  is  in  violation  of  treaty,  138 
United  States  courts  (see  infra.  Concurrent 
Jurisdiction;    Conflicting  Jurisdic- 
tion), 134 

Acts  done  or  omitted  pursuant  to  federal 

law,  137 
Ad  testificandum,  141 
Aliens,  140 

Arrest  of  United  States  marshals  by  state 
authorities,  138 

Authority  to  grant  habeas  corpus  to  in- 
quire into  cause  of  detention,  134 

Chambers,  145 

Circuit  Court,  143 

Circuit  Court  of  Appeals,  143 

Commitment  by  federal  court,  136 

Conclusiveness  of  return,  197 

Constitution  of  the  United  States,  138,  139 

Custody  for  acts  done  or  omitted  by  fed- 
eral authority,  137 

Custody  in  violation  of  Constitution,  laws, 
or  treaties  of  United  States,  138 

Custody  of  foreigners  where  law  of  nations 
is  involved,  140 

Custody  under  or  by  color  of  federal  au- 
thority, 136 

Detention  of  private  persons,  144 

Discretionary  power  to  refuse  writ,  142, 
.145 

Distinction  between  cases  involving  fed- 
eral question  and  cases  under  unconsti- 
tutional state  statutes,  141 

District  Courts,  143 

Diverse  citizenship,  135 

Exhaustion  of  remedies  in  state  courts, 
142 

Extent  of  federal  jurisdiction,  134,  135 

Extradition  proceedings,  140 

Federal  question  alone  does  not  give  juris- 
diction to  discharge  prisoner  held  by 
state  authority,  141 

Imprisonment  without  due  process  of  law, 
139 

International  law,  140 
Issues  for  the  purpose  of  appeal,  144 
Judiciary  act,  134,  135 
Limitation  of  federal  jurisdiction,  136 
Military  authority  of  the  United  States,  137 
Power  of  federal  judges  out  of  court,  145 
Removal  from  state  to  federal  courts,  135 
Review  of  judgment  on  appeal  or  error, 
144 

Source  of  federal  jurisdiction,  134 
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HABEAS  CORPUS,  cont'd. 
United  States  courts,  cont'd. 

State  custody  in  other  cases  involving 
rights  under  United  States  Constitution, 
141 

Statutes  of  United  States,  134 

Statutes  which  have  been  upheld  by  state 

courts,  142 
Supreme  Court,  143 

Supreme  Court  issues  writs  of  habeas  cor- 
pus only  in  exercise  of  appellate  juris- 
diction, 143,  144 

Treaties  of  the  United  States,  138 

Vacation,  145 

What  federal  courts  may  issue  writ,  143 
United  States  marshals : 

Jurisdiction  of  federal  courts  where  mar- 
shals are  arrested  by  state  authority,  138 
Vacations : 

United  States  courts,  145 
Void  and  voidable  judgments,  176 
Void  judgments  (see  infra,  Custody  under 

Judgments  or  Orders  of  Court),  166,  176 
Void  process,  166 

IVarrant,  see  infra.  Custody  under  War- 
rant or  Commitment  on  Criminal 
Charge. 

Witnesses  (see  infra.  Ad  Testificandum): 
Commitment  for  contempt  for  refusal  to 

answer  improper  questions,  179 
Commitment  for  contempt  for  refusal  to 
answer  legal  or  proper  questions,  179 
Writ: 

To  whom  writ  is  to  be  directed,  194 
HABENDUM,  219 

HABERE  FACIAS  POSSESSIONEM,  219 
HABERE  FACIAS  SEISINAM,  219 
HABERE  FACIAS  VISUM,  219 
HABIT,  220 
HABITABLE,  220 
HABITATION,  220 

HABITUAL,  220 

Adultery,  220 

HABITUAL  CRIMINALS,  220 

HABITUAL  DRUNKARDS,  221,  224 

Actions,  see  infra.  Suits  By,  For,  or  Against 

Habitual  Drunkards. 
Agency,  238 
Alcoholic  beverages,  226 
Appeals : 

Where  appellate  courts  have  decided  law 
and  fact  in  habitual  drunkenness,  226 
Application  for  inquisition,  233 
Attorney  and  client,  234 
Chancery,  see  infra.  Jurisdiction  and  Au- 
thority of  Civil  Courts  over  Habitual 
Drunkards. 
Civil  status  of  habitual  drunkard  prior  to  inqui- 
sition, 232 

Courts  will  extend  protection  prior  to  adju- 
dication of  disability,  232 
Exceptions  to,  232 

Incompetency  must  be  specified,  23a 
Pawnbrokers  232 
Presumed  to  be  sui  juris,  232 
Presumption  of,  232 

Protection  of  drunkard  or  his  heirs  from 
improvident  act,  232 
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HABITUAL  DRUNKARDS,  cont'd. 

Committee  of  habitual  drunkard  (see  infra.  Re- 
moval of  Disability  and  Rehabilita- 
tion of  Habitual  Drunkard),  244 

Appointment  of  committee,  244 

Care  of  inebriate,  244 

Committee  of  estate,  245 

Committee  of  person,  244 

Control  of  personalty,  245 

Different  designations,  244 

Duties  to  family  of  inebriate,  245 

Failure  to  appoint  committee,  245 

Mortgage  of  real  estate,  245 

Powers  and  duties,  244 

Powers  respecting  real  estate,  245 

Relative  preferred,  244 

Removal  of  committee,  245 

Resignation  of  committee,  246 

Sale  of  real  estate,  245 

Selection  of  committee,  244 

Selection  of  residence  for  drunkard,  244 

Welfare  of  inebriate  first  consideration. 
244 

Common  drunkard,  223 

Compensation  of  counsel,  234 

Conclusiveness  of  finding,  240 

Confirmed  drunkard,  223 

Counsel,  see  infra.  Attorney  and  Client. 

Courts,  see  infra.  Jurisdiction  and  Author- 
ity of  Civil  Courts  over  Habitual 
Drunkards. 

Criminal  law,  227 

As  a  criminal  offense,  227 
As  a  defense  to  prosecution  for  crime,  227 
Not  punishable  when  practiced  in  private, 
227 

Punishable  when  publicly  exhibited,  227 
Debts  : 

Compulsory  payment  of  debts,  247 
Liability  of  inebriate's  property  for  his 
debts,  246 

Decree  of  rehabilitation,  248 

Definition,  223 

Dipsomania,  224 

Disability,  see  infra.  Effect  of  Inquisition 

Finding  Habitual  Drunkenness. 
Drugs,  226 

Duration  of  habit,  see  infra.  What  Consti- 
tutes Habitual  Drunkenness. 
Effect  of  Inquisition  Finding  Habitual  Drunken- 
ness, 237 

At  filing  of  return  finding  habitual  drunk- 
enness, 242 

At  presentation  of  petition  and  order  for 
issuing  of  commission,  242 

Civil  liability,  239 

Conclusiveness    of   finding   of  habituaj 

drunkenness,  240 
Conflict  of  authority,  241 
Disqualification  of  habitual  drunkard  for 

public  office,  239 
Equivalent  usually  to  finding  of  lunacy, 

237 

Habitual  drunkard  rendered  non  sui  juris, 
238 

Identical  with  finding  of  lunacy  so  far  as 
relates  to  control  of  property,  237 

Immunities  of  habitual  drunkards  as  dis- 
tinguished from  disabilities  of  lunatic, 
238 

Inquisition  is  presumptive  evidence 
against  validity  of  acts  within  period 
overreached  by  finding,  240 

Legal  lunatic,  238 
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HABITUAL  DRUNKARDS,  cont'd. 
Effect  of  inquisition  finding  habitual  drunken- 
ness, cont'd. 
Liability  for  necessaries,  239 
Liability  for  torts,  239 
Lis  pendens,  242 
Marriage,  240 

Removal  from  position  of  trust,  239 
Responsibility  for  crime,  239 
Revokes  authority  of  agents,  238 
Upon  appointment  of  committee  for  hab- 
itual drunkards,  242 
Upon  decree  of  court  confirming  finding 

of  habitual  drunkenness,  242 
Upon  finding  or  agreement  of  inquest,  242 
Upon  notice  filed  or  served,  241 
When  legal  disability  begins,  241 
Will,  240 

Equity,  see  infra.  Jurisdiction  and  Au- 
thority of  Civil  Courts  over  Habitual 
Drunkards. 
Evidence,  235 

Before  inquisition,  235 
Competency  of  evidence,  235 
Competency  of  family  physician,  236 
Intemperate  habits,  236 
What  evidence  necessary,  235 
What  evidence  required  to  rehabilitate,  247 
When  ordinary  witness  compeient,  235 
Finding,  236 

Rehabilitation,  248 

Traverse  of  finding  of  inquisition,  237 
Frequency  of  Intoxication,  see  infra.  What 

Constitutes  Habitual  Drunkenness. 
Habitual  intoxication,  224 
Immunities  of   habitual  drunkard  as  dis- 
tinguished from  disabilities  of  lunatic,  238 
Incompetency  must  be  proved,  232 
Inebriate,  223 

Inquisition  (see  infra.  Civil  Status  of  Hab- 
itual Drunkard  Prior  to  Inquisition; 
Effect  of  Inquisition  Finding  Habit- 
ual Drunkenness;  Jurisdiction  and 
Authority  of  Civil  Courts  over  Hab- 
itual Drunkards),  233 
Commission  de  iuebrieto  inquirendo,  233 
Compensation  of  counsel,  234 
Competency  of  evidence,  235 
Definition,  233 

Evidence  before  inquisition,  235 
Family  physician's  evidence,  236 
Finding.  236 

Notice  of  inquisition,  234 
Organization  of  inquisition,  233 
Petition  or  application  for  inquisition,  233 
Reasonable  time  to  appear,  235 
Right  of  party  to  appear  by  counsel,  234 
Right  of  party  to  appear  in  person,  234 
Traverse  of  finding  of  inquisition,  237 
Traverse  of  finding  of  inquisition  at  com- 
mon law,  237 
Verdict,  236 

What  evidence  necessary,  235 
Who  may  traverse  finding  of  inquisition, 
237 

Insanity  (see  infra,  Jurisdiction  and  Au- 
thority of  Civil  Courts  over  Habit- 
ual Drunkards),  224 
Suits  by,  for,  or  against  habitual  drunk- 
ards, 246 
Intoxicating  liquor,  what  is,  226 
Excessive  use  of  drugs,  226 
Limited  to  alcoholic  beverages,  226 
Liquids  to  be  drunk  or  swallowed,  226 
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11  \  RITUAL  DRUNKARDS,  cont'd. 

fudge y  see  infra.  JURISDICTION  AND  AUTHOR- 

ii v   OF  Civil  Courts  over  Habitual 
Drunkards. 
Judgment  (.see  infra.  Verdict): 
Decree  of  rehabilitation,  248 
Jurisdiction  and  authority  of  civil  courts  over 

habitual  drunkards,  227 
Adjudications   in   lunacy  over  habitual 

drunkards,  230 
Advantage  of  trial  over  inquisition,  231 
Auihority  analogous  to  that  exercised  over 

lunatics,  230 
Chancellor  alone,  231 
Changes  of  jurisdiction,  228 
Collateral  proceeding,  231 
Court  and  jury,  231 
Court  or  judge  alone,  231 
Courts  having  jurisdiction  over  lunacy 

usually  have  j urisdiction  over  habitual 

drunkards,  229 
Courts  of  chancery,  229 
Early  custom,  228 

Equitable  character  of  authority,  229 
History,  227 

How    exercised   to   determine  habitual 

drunkenness,  231 
Insanity,  228 
In  United  States,  228 
Nature  of  authority,  229 
Nonresidents,  230 
Origin,  227 

Over  whom  jurisdiction  extends,  230 

Probate  court,  229 

Purpose  of  authority,  229 

Resident,  230 

Statutory  regulations,  228 

Trial  by  jury,  231 

What  courts   exercise  jurisdiction  over 
habitual  drunkards,  228 
Jury  and  jury  trial,  231 

Lis  pendens  1  242. 
Marriage,  240 

Medical  treatment  of  habitual  drunkards,  243 

Commitment  to  insane  asylum,  243 
In  general,  243 

Treaiment  in  cures,  inebriate  hospitals, 
and  similar  institutions,  243 
Mortgages,  245 

Committee,  245 

Removal  of  committee,  246 

Resignation  of  committee,  246 
Necessaries,  239 
Nonresidence,  230 
Notice  of  inquisition,  234 
Notice  when  legal  disability  begins,  241,  242 
Occasional  drunkards,  226 
Pawnbrokers,  232 
Petition  for  inquisition,  233 
Physician  (see  infra,  Medical  Treatment 

of  Habitual  Drunkards),  236 
Presumption  of  competency,  232 
Property,  see  infra.  Committee  of  Habitual 

Drunkard. 
Public  offices,  239 

Peal  property,  see  infta.  Committee  of  Hab- 
itual Drunkard. 
Removal  of  disability  and  rehabilitation  of  ha- 
bitual drunkard,  247 

Decree  of  rehabilitation,  248 
Period  of  abstinence,  247 
Proof  of  voluntary  abstinence,  247 
Superseding  commission,  247 


HABITUAL  DRUNKARDS,  cont'd. 
Removal  of  disability,  etc.,  cont'd. 

What  evidence    required  to  rehabilitate, 
247 

Residence,  230 
Spendthrift,  224 

Suits  by,  lor,  or  against  habitual  drunkards,  246 

Compulsory  payment  of  debts,  247 

Contracts  and  torts,  246 

Liability  of  inebriate's  property  for  his 

debts,  246 
Practice  and  procedure,  246 
Similar  to  actions  where  lunatic  is  parly 
in  interest,  246 
Testamentary  capacity,  240 
Torts,  239 

Traverse  of  finding  of  inquisition,  237 

Verdict,  236 

Retrospective  finding,  236 
Should  be  responsive  to  writ,  236 
Traverse  of  finding  of  inquisition,  237 

What  constitutes  drunkenness : 

Appellate  courts  have  decided  law  and  fact 

in  habitual  drunkenness,  226 
Duration  of  habit,  226 

Excess  should  be  as  frequent  as  oppor- 
tunity, 226 
Frequency  of  intoxication,  225 
Habit  must  be  beyond  control,  226 
No  numerical  rule  as  to  frequency  of  in- 
stances of  inloxication,  225 
Occasional  drunkard,  226 
What  constitutes  habitual  drunkenness,  224 
Custom  of  getting  drunk,  225 
Effect  produced  upon  mind  and  body,  225 
Fixed  practice  of  intemperance,  225 
Habituation  to  intemperance,  225 
In  general,  224 

Not  ordinary  use  but  habitual  abuse,  225 

What  is  meant  by  intoxicating  liquor,  see  infra. 

Intoxicating  Liquor. 
Will,  240 
Witness,  235 

HACK-HORSE,  248 

HACKS  AND  HACK  LINES,  248 

HAD,  248 

HAIL  INSURANCE,  249 
HAIR,  249 
HALF,  249 
HALF  BLOOD,  250 
HALL  PURPOSES,  250 
HALLUCINATION,  250 
HAM,  250 
HAMLET,  250 
HAMMER,  250 
HAND,  250 
HANDCARS,  251 
HANDICRAFT,  251 
H.  AND  L.,  251 
HAND  LABORERS,  25 1 
HANDLING,  251 


HANDSOME,  251 
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Handwriting. 


HANDWRITING,  252 
Alteration  of  instruments : 

Akerations,  additions,  and  erasures,  279 
Ancient  Documents,  258 

Comparison  to  prove  ancient  writings,  270 
Consent  of  parties  to  comparison,  270 
Proof  of  ancient  writings  where  writer  held 

official  position.  258 
Proof  of  handwriting  of  ancient  docu- 
ments, 258 
Appeals  : 

Comparison  by  appellate  court,  276 
Bank  officers,  256,  277 
Blackboard,  281 
BookkeeDers,  277 
Clerk,  confidential : 

Clerk  in  charge  of  correspondence,  257 
Comparison  of  handwriting  (see  infra,  NoneX-. 
pert  Witnesses),  263 

American  decisions  as  to  common  law,  265 

Ancient  documents,  270 

By  witness  in  corroboration  of  his  testi- 
mony, 270 

Character  of  evidence  required,  272 

Civil  law,  264 

Common  law,  264 

Comparison  allowed  with  papers  already 

in  evidence,  266 
Comparison  by  appellate  couri,  276 
Comparison  by  consent  of  parties,  270 
Comparison  by  court,  276 
Comparison  by  jury  only,  276 
Comparison  oy  referee,  276 
Comparison  by  witnesses  only,  276 
Comparison  not  allowed  at  common  law, 

264 

Comparison  of  two  disputed  instruments, 

267 

Consent  of  parties,  270 
Definition,  263 
English  law,  264 

Exception  to  general  rule  at  common  law, 

265 

Expert,  276,  280 
French  law,  264 

Genuineness  of  standard  must  be  estab- 
lished, 272 

Grounds  for  exclusion  of  irrelevant  in- 
struments, 269 

Grounds  for  permitting  comparison  with 
papers  already  in  evidence,  266 

Historical  statement,  264 

Identity,  283 

In  absence  of  statute,  264 
In  England,  275 
In  general,  272,  275 
In  the  United  States,  275 
Irrelevant  papers,  267 

Irrelevant  papers  admissible  under  stat- 
utes, 271 

Irrelevant  papers  used  by  consent,  270 
Irrelevant  writings  admitted  under  lim- 
itations, 268 
Irrelevant  writings  as  standards,  267 
Irrelevant  writings  by  statute,  271 
Irrelevant  writings  excluded,  267 
Jury  275 
Letter- press,  274 

No  comparison  by  illiterate  jury,  265 
Papers  already  in  case,  266 
Pennsylvania  law,  265 
Photographic  copies,  274 
Photographs  generally  inadmissible,  274 
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HANDWRITING,  cont'd. 

Comparison  of  handwriting,  cont'd. 

Photographs  of  documents  on  file  in  pub- 
lic archives,  274 

Photographs  or  letter-press  copies  are  ad- 
missible where  original  documents  are 
in  evidence,  274 

Previous  knowledge  of  person's  hand- 
writing, 276 

Proof  of  genuineness,  272 

Proof  of  genuineness  question  for  court, 
273 

Proof  of  standard  by  comparison,  273 
Similarity  of  handwriting  as  evidence  of 

forgery,  277 
South  Carolina  law,  266 
Standard  must  be  produced  in  court,  275 
Standard  of  comparison,  272 
Statutes,  270 

Statutes  in  United  States  courts,  271 
Statutes  strictly  construed,  271 
Technical  comparison  of  handwriting  de- 
fined, 263 

Use  of  magnifying  glass  by  jury,  276 
Who  may  make  comparison,  275 
Witnesses,  275 

Witness  not  permitted  to  write  for  pur- 
pose of  making  evidence  in  his  own 
favor,  274 
Writing  by  witness  on  stand,  274 
Writings  specially  prepared,  274 
Confidential  clerk,  257 
Court : 

Comparison  by  court,  276 
Criminal  law,  253 
Cross-examination  : 

Testing  experts,  278 

Testing  familiarity  with  handwriting,  259 
Crowded  appearance  of  words,  279 
Definition,  253 

Documents  not  produced  in  court,  282 

Documents  to  be  proved  should  be  pro- 
duced, 282 

Lost  papers,  282 

Production  of  documents,  282 

Proof  of  handwriting  of  lost  paper  by  wit- 
ness who  has  seen  it,  282 

Qualification  of  witness,  282 
Experts,  277 
Expert  witnesses,  277 

Additions,  279 

Aids  to  testimony,  278 

Alteration:-,  279 

Bank  officers,  277 

Bias  of  witness  in  favor  of  party  employ- 
ing him,  281 
Blackboard,  281 
Bookkeepers,  277 

Business  men  of  experience  in  handwrit- 
ing. 277 

Comparison  of  handwriting,  280 
Competency  of  experts,  278 
Competency  of  witness,  281 
Considerations  determining  value,  281 
Countv  offirials,  277 
Cross-examination,  -78 
Crowded  appearance  of  words,  279 
Deciphering  of  obscure  writings,  280 
Erasures,  279 
F.xamplrs,  277 
Facts,  280 

Function  of  court  and  jury,  281 
In  general,  277 
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HANDWRITING,  cont'd. 
Expert  witnesses,  cont'd. 
Microscope,  280 

Natural  or  feigned  writing,  279 

Obscurities,  2S0 

Officers  of  the  court,  277 

Opinions,  280 

Photography,  280 

Plates,  281 

Public  officers,  277 

Reasons  for  opinions,  280 

Slight  value  of  testimony,  281 

Tables,  281 

Teachers  of  writing,  277 

Testimony  of  experts,  278 

Testimony  of  experts  as  to  characteristics 

of  handwriting,  279 
Testing  expert  with  other  papers,  278 
To  what  expert  may  testify,  278 
Value  of  expert  testimony,  281 
Weight  of  expert  testimony,  282 
Whether  all  on  single  occasion  with  same 

pen.  279 

Whether  writings  are  in  same  ink,  279 

Who  are  experts,  277 

Witness  must  be  expert,  278 
Feigned  or  natural,  279 
Forgery : 

Similarity  o\  handwriting  as  evidence  of 
forgery,  277 
Genuineness ,    see     infra,    COMPARISON  OF 

Handwriting;  Nonexpert  Witnesses. 
Identity,  923 

Proof  of  identity  by  comparison  of  hand- 
writing, 283 
Ink.  279 

Irrelevant  instruments,  see  infra,  COMPARISON 

of  Handwriting. 
Intestate,  257 
Judge : 

Comparison  by  court,  276 
Jury  and  jury  trials  : 

Comparison  by  jury,  275,  276 
Letter-press,  273 

Lost  Papers,  see  in  fra,  DOCUMENTS  Not  Pro. 

duced  in  Court. 
Magnifying  glass,  276 

Experts,  280 
Mark  : 

Proof  of  mark,  282 
Microscope,  see  infra,  MAGNIFYING  GLASS. 
Modes  of  Proof  (see  infra,  Comparison  of 
Handwriting;  Expert  Witnesses;  Non- 
expert Witnesses),  253 

Writer  himself  as  witness,  254 
Necessity  for  proof,  253 
Nonexpert  witnesses,  254 

Ancient  writings,  258 

Bank  officers,  256 

Clerk  in  charge  of  correspondence,  257 
Confidential  clerk,  257 

Considerations  affecting  value  of  testi- 
mony, 255 

Considerations  affecting  value  of  witness's 
testimony,  262 

Cross-examination,  259 

Extent  of  knowledge,  259 

Functions  of  court  and  jury,  262 

Genuineness  of  letters  must  be  clearly  es- 
tablished, 258 

Handwriting  seen  in  usual  course  of  busi- 
ness, 256 

Interests  of  witness,  261 
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HANDWRITING,  cont'd. 
Nonexpert  witnesses,  cont'd. 

Intestate's  handwriting,  257 

Knowledge  acquired  by  seeing  papers 
written  by  party,  256 

Knowledge  acquired  by  seeing  writings 
acknowledged  to  be  genuine,  256 

Knowledge  acquired  for  purpose  of  testify- 
ing as  to  opinion  and  belief,  261 

Knowledge  acquired  through  family  cor- 
respondence, 257 

Length  of  time  since  witness  saw  person 
write,  256 

Modes  of  acquiring  knowledge  of  hand- 
writing, 255 

Number  of  witnesses  not  controlling,  263 

Of  testing  witness,  254 

Papers  seen  by  witness  must  be  clearly 
genuine,  257 

Proof  by  witness  of  execution,  254 

Refreshing  memory,  262 

Seeing  person  write  once,  255 

Signature  of  a  public  officer,  257 

Source  of  knowledge  not  required,  259 

Statutes,  260 

Sufficiency  of  proof,  263 

Testimony  must  be  direct,  262 

Testing  witness,  259 

Testing  witness  by  papers  already  in  evi- 
dence, 260 

Testing   witness    by   use   of  irrelevant 

papers,  260 
Testing  witness  by  use  of  other  writings, 

260 

Weight  of  testimony  for  jury,  263 

Where  witness  has  acquired  his  knowledge 
after  controversy  arose,  261 

Witnesses  acquainted  with  writer's  hand- 
writing, 254 

Witnesses  must  be  acquainted  with  party's 
handwriting,  258 

Witness  having  seen  papers  known  to  be 
in  person's  handwriting,  256 

Witness  must  claim  to  have  knowledge, 
259 

Witness  testifying  as  to  belief,  261 
Witness  who  has  corresponded  with  alleged 

writer,  257 
Witness  who  has  seen  party  write,  255 
Witness  who  induced  party  to  write,  261 
Witness  who  requires  comparison,  259 
Witness  who  saw  instrument  written,  254 
Writing  surname,  256 
Photographs,  273 
Experts,  280 

General  admissibility,  274 
In  general,  273 

Photographs  on  file  in  public  archives,  274 
Where  original  documents  are  in  evidence, 
274 

Public  Officers,  257,  277 

Proof  of  ancient  writings  where  writer 
held  official  position,  258 
Questions  of  law  and  fact,  262 

Competency  of  witness  question  for  court, 

262 
Experts,  281 

Genuineness  of  standard,  273 

Refreshing  memory,  262 

Seen  in  usual  course  of  business,  256 

Signature  of  public  officer,  257 

Standard  of  comparison,  see  infra,  COMPARI- 
SON of  Handwriting. 
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HANDWRITING,  cont'd. 

Statutes,  see  infra,  Comparison  of  Hand- 
writing. 

Statutes    allowing    comparison   of  band- 
writing,  271 
Testing    witness    (see    infra,  NONEXPERT 

Witnesses),  259 
United  States  courts,  271 
Value  of  evidence  as  to  handwriting,  283 
Examples,  283 
Experts,  281 
Inconclusive,  283 
In  general,  283 
Witnesses  (see  infra.  Expert  Witnesses; 
Nonexpert  Witnesses;  Writer's  Own 
Testimony): 
Comparison  by  witness,  275 
Writer's  own  testimony  : 

Proof  by  writer's  own  testimony,  254 
Writer's  testimony  not  of  higher  grade 
than  that  of  other  witnesses,  254 

HAPPEN,  283 
Public  officers  : 

Happening  of  avacancy,  283 

HAPPINESS,  284 

HARASS,  284 

HARBOR,  284 

Haven,  289 

HARBORING  WIFE: 

Husband  and  wife,  862,  864 

HARD,  285 

HARDPAN,  286 

HARMLESS  ERROR,  286 

HARMONY,  286 

HARVEST,  286 

HAS,  286 

HATH,  286 

HAUL.,  286 

HAVE,  287 

HAVEN,  288 

HAVING,  287 

HAWKERS  AND  PEDDLERS,  290 
Agency : 

Traveling  agents,  292 
Barter,  292 
Boards,  301 
Citizenship,  300 
Commercial  travelers : 

Distinguished  from,  291 
Constitutional  law,  29C 

Commerce,  296 

Equal  application  within  same  class,  298 
Exceptions  to  application  of  rule  requiring 

uniformity  of  operation,  298 
Fee  imposed  under  police  power,  298 
Fee  or  tax  imposed  under  revenue  laws, 

298 

Infirm  or  disabled  persons,  298 
Interstate  commerce,  296 
Original  package,  296 
Patent  rights,  297 
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HAWKERS  AND  PEDDLERS,  cont'd. 
Constitutional  law,  cont'd. 

Promotion  of  special  interesis,  298 
Requirements  as  to  uniformity  of  opera- 
tion, 237 

Residents  or  products  of  different  states, 

297 

Residents  or  products  of  same  state,  2q8 

Uniformity  in  license  tax,  29S 

Validity  of  Statutes  : 
In  general,  296 

Veteran  soldiers,  298 
Courts,  301 
Denned,  291 
Distinguished,  291 
Drummers  : 

Distinguished  from,  291 
Exceptions  and  exemptions,  293 

Farmers,  294 

Gardeners,  294 

Manufacturers,  293 

Manufacturing  mechanics,  293 

Real  workers,  293 

Sellers  by  sample  and  sellers  foi  future 

delivery,  294 
Vendors  for  charitable  purposes,  294 

Exemptions,  see  infra.  Exceptions  and  Ex- 
emptions. 

Farmers,  294 

Gardeners,  294 

Instalment,  293 

Interstate  commerce,  296 

Itinerant  retail  traffic,  292 
In  general,  292 
Instalment  plan,  293 
Ownership  of  goods,  293 
Sale  may  be  by  barter,  292 
Single  act  of  selling  not  peddling,  293 
Traveling  usually  necessary,  292 

Itinerant  vendors  or  transient  merchants,  291 

License  (see  infra,  Constitutional  Law),  299 
Duration  of  license,  299 
In  general,  299 

License  a  personal  and  individual  privi- 
lege, 299 
Uniformity  in  license  tax,  298 
Manufacturers,  293 

Mode  of  transporting  merchandise,  293 
Municipal  corporations,  300 

Abuse  of  power,  301 

Delegation  of  power  to  municipal  corpora- 
tions, 300 
Power  to  prohibit,  301 

Power  to  restrict  or  regulate  licenses,  300 
Power  to  tax  for  revenue  purposes,  301 
Reasonableness  of  ordinance,  301 
Redelegation  of  power,  301 
Strict  construction,  300 

Occupation ,  privilege,  and  business  tax,  see  in- 
fra. Constitutional  Law;  Taxes. 

Ordinary  merchant : 

Distinguished  from,  291 

Original  package,  296 

Patents,  297 

Polico  power : 

Fee  imposed  under  police  power,  298 
Licensee  not  exempt  from  ordinary  police 

regulations,  296 
Restrictions  on  exercise  of  police  power 
295 

Prosecution  of  offenders,  302 
Public  officers,  301 
Real  workers,  293 
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HAWKERS  WO  PEDDLERS,  cont'd. 
Restrictions  upon  hawking  and  peddling,  295 
Bestriotions   usually  an   exercise  of  police 
power,  295 
Calling  taxed,  295 

Employment  may  be  taxed  for  revenue 

purposes,  295 
Licensee    not    exempt  from  ordinary 

police  regulations,  296 
Merchandise  nol  taxed,  295 
Purpose  of  restriction  important,  295 
Sales  by  sample,  294 
States  : 

Power  of  states  to  restrict,  regulate,  or 
license,  300 
Tax  : 

Uniformity  in  license  tax,  298 

Taxation : 
Amounl  must  be  reasonable,  299 
Calling  taxed,  not  merchandise,  295 
Employment  may  be  taxed  for  revenue 

purposes,  295 
How  reasonableness  determined.  300 
License  tax  or  fee,  299 
Requisites  to  obtain  license,  300 

Veteran  soldiers,  298 

What  constitutes  hawking  and  peddling  (see 

infra,  EXCEPTIONS  AND  EXEMPTIONS),  292 
Itinerant  retail  traffic,  292 
Mode  of  transporting  merchandise,  293 

HAY,  303 
HAZARD,  303 
HAZARDOUS,  303 
HE,  303 
HEAD,  305 

HEAD  OF  FAMILY,  305 

Homestead,  see  Homestead. 
Husband  and  wife,  305,  812 
Residence,  305 

HEADQUARTERS,  306 

HEALTH  (see  Hospitals  and  Asylums),  306 

HEALTHY,  306 

HEAR,  307 

HEARING,  307,  308 

HEARSAY  EVIDENCE,  309 
Admissibility,  309 

Evidence  admitted  as  not  being  hearsay, 

3H 
Agency  : 

Self-serving  declarations,  312 
Ancient  documents,  316 
Bills  of  exchange  and  promissory  notes  : 

Conversation  between  two  makers  of  a 
note,  313 

Commercial  reports  as  to  market  price,  314 
Corroboration,  316 
Course  of  business,  316 
Death : 

Effect  of  death  of  declarant,  313 
Declarations,  310 

Agents,  312 

Bodily  >r  mental  feelings,  315 
Declarations  and  entries  against  interest, 

316 


HEARSAY  EVIDENCE,  cont'd. 
Declarations,  cont'd. 

Declarations  concerning  matters  of  pub- 
lic or  general  interest,  315 
Declarations  of  persons  not  parties  to  suit. 
312 

Declarations  or  entries  made  by  third  per- 
sons in  the  usual  course  of  business,  316 
Effect  of  death  of  declarant,  313 
Effect  of  sickness  of  declarant,  314 
Third  persons,  312 
Declarations  and  entries  against  interest, 
316 

Definition,  309 

Dying  declarations,  316 

Exceptions  to  general  rule  as  to  hearsay, 

315 

Former  proceedings,  316 
Identity,  924 
Impeachment.  316 
Insanity,  314 
Intention,  313 
Interest,  316 

Memoranda  to  refresh  memory  of  witness, 

316 

Mental  feelings : 

Declarations  as  to  bodily  or  mental  feel- 
ings, 315 

Motive,  313 

Pedigree,  315 

Physician : 

Statement  of  physician,  313 

Public  documents,  316 

Reputation,  314 

Res  gestce,  315 

Sale,  310 

Self-serving  declarations,  310 
Sickness : 

Effect  of  sickness  of  declarant,  314 
Statements  of  persons  incompetent  to  testify 

for  want  of  understanding,  314 
Statements  of  third  persons  viewed  as  facts  in 
controversy,  314 
Commercial  reports  as  to  market  prices,  314 
General  opinion  or  reputation,  314 
In  general,  314 
Third  persons  (see   infra.  Statements  of 
Third  Persons  Viewed  as  Facts  in 
Controversy;: 
Declarations  or  entries  made  by  third  per- 
sons in  the  usual  course  of  business,  316 
Title : 

Declarations  in  support  of  title,  312 
Usual  course  of  business,  316 
Witnesses : 

Memoranda  to  refresh  memory  of  witness, 

316 

Writing,  310 
HEARSE,  316 
HEAT  OF  PASSION,  317 
HEAVY,  317 
HEDGE,  317 
HEIFER,  317 

HEIRLOOM,  332 

Hereditaments,  338 

HEIRS,  318 

Beneficiaries  in  insurance,  328 

Husband  and  wife,  330 
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HEIRS,  cont'd. 
Children : 

Not  construed  as  children,  321 
Civil  law,  319 

Common-law  definition,  318 
Conflict  of  laws,  332 
Death  by  wrongful  act,  325 
Deeds,  326 

Definition  in  general,  318 
Devisees,  331 
Distributees,  329 
Dower,  330 
Grandchildren,  325 
Heir  apparent,  320 
Heiresses,  322 
Heir  of  the  body,  319,  323 
Heir  presumptive,  320 

Nemo  est  hares  viventis,  326 
Husband  and  wife,  329 

Beneficiary  in  insurance,  330 

Dower  interest,  330 

Held  not  to  include  widow,  329 

Husband  as  heir  to  wife,  331 

In  general,  329 

Personal  property,  330 

Widow  included,  330 
International  law,  332 
Issue,  320,  323 
Legatees  and  devisees : 

Heirs  in  the  sense  01  legatees  and  de- 
visees, 331 
Meaning  determined  by  statute,  318 
Mixed  gift,  328 
Nearest  heir.  322 
Nemo  est  haerea  viventis,  326 

Children,  326 

Grant  to  living  person,  327 
Heirs  apparent,  326 

Heirs  in  the  sense  of  heirs  apparent  or 

heirs  presumptive,  326 
In  general,  326 
Next  of  kin,  327 
Parol  evidence,  322 
Personal  property,  327 

Heirs  in  the  sense  of  distributees,  329 
Heir  taking  the  realty  and   the  next  of 

kin  the  personalty,  329 
In  the  sense  of  persons  taking  under  stat- 
ute of  distributions,  328 
Lapse  of  legacy,  327 
Mixei  gift,  328 
Next  of  kin,  327 
Technical  sense  presumed,  327 
Term  not  applicable  to  personalty,  327 
Present  and  future  heirs,  325 
Pretermitted  children,  322 
Succession  in  : 

Persons  taking  under  statute  of  distribu- 
tion, 328 
Technical  meaning,  320 
Word  of  limitation,  320 
Children,  321 
Heir  and  heirs,  321 
Heirs  of  the  body,  321 
In  general,  320 
Parol  evidence,  322 
Presumed,  320 
Time,  322 

Who  shall  take  and  the  manner  of  tak- 
ing, 322 
Time  of  ancestor's  death,  322 
Who  shall  take  and  the  manner  of  taking, 
322 
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HEIRS,  cont'd. 
Word  of  purchase,  323 
Children,  323 

Death  by  wrongful  act,  325 

Deeds,  326 

Heirs  a  word  of  purchase,  323 

Heirs  in  the  sense  of  children,  324 

Heirs  of  the  body  in  the  sense  of  chil- 
dren, 325 

In  general,  323 

Present  and  future  heirs,  325 

Share  and  share  alike,  325 

Tenants  in  common,  325 
HEIRS  OP  THE  BODY: 

Heirs.  323 
HELD,  333 
HELP,  333 
HEMMED,  334 
HEN,  334 
HENCE,  334 

I!  I  VCEPORWARD,  334 

HENCHMAN,  334 

HER,  334 

HERBAGE,  334 

HERD,  334 

HERDER,  334 

HERD  LAWS,  335 

Laws  forbidding  removal  of  live  stock  with- 
out owner's  consent,  335 

HEREAFTER,  336 

HEREBY,  337 

HERKIHT AMI, NTS,  337 

Corporeal  hereditaments,  333 
Heirloom,  338 

Incorporeal  hereditaments,  338 
Land,  338 

HEREDITARY,  339 

HEREIN,  339 

HER!  IN  \  I  I  I  K.  339 

HEREINBEFORE,  339 

HERETOFORE,  336,  339 

HERIOT,  339 

HERIT  1GE,  340 

HERITOR,  340 

HIDE,  340 

HIGH,  340 

HIGH  CRIMES  AND  MISDEMEANORS, 

340 

HIGHEST  BIDDER,  340 
HIGHROADS,  34" 
HIGH  SCHOOL.  341 
HIGH  SEAS,  341 
HIGH-WATER  MARK,  341 
HIGHWAY  COMMISSIONERS,  34a 
HIGHWAY  CROSSING,  342 
HIGHWAY  ROBBERY,  342 
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HIGHWAYS,  343 
Abandonment  and  nonuser  (see  infra.  Vaca- 
tion), 404 

Abandonment  of  part  of  width,  405 

Acceptance  of  other  highway,  405 

Character  of  nonuser,  405 

Deviation  from  established  route,  406 

Duration  of  nonuser,  405 

Establishment  on  pre-existing  road,  407 

Failure  to  open  highway,  406 

Failure  to  open  to  full  width,  407 

In  general,  404 

Necessity  of  highway,  405 

Nonuser  of  part  of  highway,  407 

Reversion,  420 

Statutory  abandonment,  406 

Statutory     abandonment     of  highway 
already  opened,  407 

Statutory  abandonment  of  unopened  high- 
way, 406 

Statutory  period,  405,  407 

What  constitutes  opening,  406 
Abutting  owners  (see  infra.  Obstructions 
and  Encroachments): 

Abutter  liable  for  defects  created  by  him, 
436 

Abutting  owner's  right  to  fee,  416 
Articles  and  substances  falling  from  build- 
ing, 439 
Barriers  and  railings,  457 
Care  required  to  cover  permanent  excava- 
tion 436 
Continuing  liability  of  city,  437 
Dangerous  condition  of  property,  437 
Deprivation  of  ingress  and  egress,  403 
Falling  of  part  of  building,  439 
Imposition  of  duty  of  repair,  437 
Liability  of,  436 
Proximity  of  danger,  438 
Right  of  abutting  owners  on  vacation,  402 
Right  of  traveler  to  pass  on  abutting  land, 
506 

Statutory  provision  for  compensation,  403 
Unguarded  excavation,  438 
Whether  entitled  to  damages,  402 

Action,  see  infra,  Notice  Preliminary  to 
Obstructions  and  Encroachments. 

Action  over  against  wrongdoer,  489 
Action  over  by  municipality,  489 
Amount  of  recovery,  490 
As  to  negligence  of  individual,  490 
Contract  to  keep  highway  in  repair,  489 
Counsel  fees,  490 

Defendant  not  originally  liable  to  person 

injured,  489 
Effect  of  previous  judgment,  489,  490 
For  breach  of  contract,  489 
Indemnity  to  individual,  491 
In  general,  489 
Jn pari  delicto,  489 

Municipal  negligence  preventing  recovery, 

489 

Notice  of  previous  suit,  490 

Payment  by  municipality  without  suit, 

491 

Sufficiency  of  notice  490 
Actual  notice,  477 
Adjournment : 

Commissioners,  379 
Fees,  illegal,  379 
Notice  of  adjournment,  366 
Time : 

Computation  of,  366 

I: 


HIGHAVAYS,  cont'd. 
Adjournment,  cont'd. 

Time  of  giving  notice,  366 
Affidavit  of  notice,  370 
Alteration  of  highways,  392 

Alteration    includes    establishment  and 
vacation,  393 

Appeal,  395 

Certiorari,  395 

Change  of  width,  392 

Commissioners,  395 

Conditional  alteration,  393 

In  general,  392 

Mistake  in  location,  394 

Notice,  394 

Obstructions,  497 

Order,  395 

Petition  for  alteration ,'394 

Proceedings,  393 

Reason  for  alteration,  393 

Relocation,  395 

Rights  of  landowners,  395 

Statutory  requirements  to  be  followed,  393 

Straightening  of  road,  395 

Vacation  implied  from  alteration,  404 

Viewers,  395 

Width,  393 
Amendment,  363,  387 

Application  for  highway,  363 

Commissioners,  382 
Animals,  injuries  to,  439, 
Appeal : 

Alteration  395 

Certiorari,  385 

Notice  of  appeal,  386 

Order  refusing  to  establish  highway,  386 
Right  to  appeal,  385 
Statutory  authority  necessary,  386 
Trial  de  novo,  386 
Vacation,  401 
Waiver  of  notice,  387 
Who  may  appeal,  386 
Application  for  highway,  359 

Addition  or  withdrawal  of  names,  363 
Amendment,  363 

Application  not  required  by  statute,  359 

Collateral  attack,  362 

Description  of  proposed  highway,  361 

Description  of  termini,  361 

Description    sufficient  if  identification  is 

possible,  361 
Duplicity,  363 

Establishment  of  part  of  highway  prayed 

for,  364 
Identity  presumed,  364 
Names  of  landowners,  362 
Necessity,  359 
Oral  application,  360 
Petition  for  alteration  insufficient,  35q 
Petition  for  improvement  insufficient,  359 
Qualifications  of  applicants,  359,  362 
Roads  in  different  jurisdictions,  360 
Showing  as  to  jurisdiction,  361 
Showing  as  to  qualifications  of  applicants, 

362 

Statement  of  relief  sought,  362 
Substantial  correspondence  sufficient,  364 
Sufficiency  of  application : 

In  general,  360 
Terminus  on  other  highway,  361 
Vacation  and  establishment  in  one  pro- 
ceeding, 363 
Variance,  363 
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HIGHWAYS,  cont'd. 
Application  for  highway,  cont'd. 
Variance  in  width,  364 
Width,  362 

Ascertainment,  resurvey,  and  record  of  existing 
highways,  391 

Abutting  buildings  and  fences,  392 
Evidence  of  location,  392 
Notice  to  landowners,  391 
Of  highways  created  by  user,  391 
Resurvey  of  established  highway,  392 
Ashes,  451 
A  wnings,  458,  499 
Barriers,  430,  442 

Change  of  grade,  442 
Duty  in  general,  442 
Excavation  not  in  use,  443 
Sufficiency,  443 
Unauthorized  removal,  443 
Barriers  and  railings,  455 
Character  of  danger,  456 
Dangerous  places,  455 
Distance  to  be  measured  from  traveled 

part  of  way,  456 
Duty  of  abutting  owner,  457 
Frightening  horses,  456 
General  character  of  road,  456 
Necessity,  455 
Question  for  jury,  456 
To  prevent  straying  from  highway,  455 
Bay  windows,  498 

Benefit,  see  infra.  Necessity  or  Desira- 

bility  of  Highway. 
Blindness.  474 
Bridges,  350 
Buildings,  498 
Burden  of  proof,  430 
Canals,  350 
Care,  426 
Caveat,  382 

Certificate  of  notice,  370 
Certiorari,  387 
Alteration,  395 
Vacation,  401 
Change  of  grade : 
Barriers,  442 

Improvements  and  repairs,  409 
Characteristics  of  highways,  351 
Children : 

Children  playing  in  highway,  464 
Injuries  to  children,  439 
Civil  liabilily,  507 
Classes  of  highways,  352 
Footways,  352 
Neighborhood  roads,  352 
Pent  roads,  353 
Section-line  roads,  352 
Sidewalks,  352 
State  roads,  352 
Streets,  352 
Town  ways,  353 
Collateral  attack,  362,  387 
Defense  to  indictment,  388 
to  general,  387 
Injunction,  388 

Jurisdiction    must   affirmatively  appear, 

Obstructions  and  encroachments,  494 
Presumption  of  regularity,  388 
Trespass  against  officers,  388 
Vacation,  402 
Void  order.  388 

ia.,3 


HIGHWAYS,  cont'd. 
Commissioners  or  viewers  (see  infra,  Report 

or  Return),  372 

Action  after  return  day,  378 

Adjournment,  379 

Admissibility  of  evidence,  378 

Affinity,  374 

Alteration,  395 

Appointment,  373 

Change  of  decision,  379 

Description  of  road,  372 

Effect  of  vacancy,  373 

Entertainment  by  parties  interested,  379 

Ex  parte  communications,  379 

Freeholders,  375 

Illegal  fees,  379 

Improper  conduct,  379 

In  general,  372 

Majority,  376 

Mode  of  procedure,  378 

Necessity  of  viewers,  372 

Number  of  officials  who  must  act,  376 

Oath  showing  in  record,  378 

Oath  to  be  taken,  377 

Officers  in  previous  proceedings,  375 

Order  for  view,  372 

Order  not  complied  with,  378 

Owners  of  land  affected,  375 

Petitioners,  373 

Place  of  action,  378 

Purpose  of  road,  373 

Relationship,  374 

Review,  380 

Reviewers,  379 

Selection,  373 

Showing  in  record,  375 

Taxpayers,  374 

Time  of  action,  378 

Time  of  objection,  379 

Vacation,  400 

Waiver  ot  defects,  377 

Waiver  of  objections,  375 

Who  may  act,  373 

Width,  373 
Concurring  causes,  460 
Constructive  notice,  479 
Contractors : 

Liability  of  independent  contractor,  439 
Contribution  and  exoneration ,  see  infra,  AC- 
TION Over  Against  Wrongdoer. 
Contributory  negligence,  465 

Acts  in  presence  of  danger,  472 

Assumption  of  safety,  466 

Defects  in  vehicle,  horse,  or  harness,  474 

Driving  of  horse  by  woman,  468 

Entanglement  of  reins,  467 

Fitness  of  horse.  475 

Fitness  of  vehicle,  475 

Harness,  474 

In  general,  465 

Knowledge  of  defect,  468 

Accessibility  of  other  way,  471 
Defective  sidewalk,  470 
Degree  of  care  required,  470 
Duty  to  refrain  from  using  highway, 
470 

Dui  y  to  remember  and  locate  defect,  472 

Effect  In  general,  468 
Icy  sidewalk,  471 
Knowledge  of  danger,  470 
Knowledge    the    clement    to    be  con- 
sidered, 469 
Negligence  as  matter  of  law,  470 
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Ill  (I  II  WAYS.  cont'd. 

Contributory  nogligence,  cont'd. 
Knowledge  of  defect,  cont'd. 

Presumption  of  repair,  469 

Presumption  of  safety,  469 

Traveling  at  night,  473 

Way  practically  impassable,  471 
Obvious  defects,  467 
Ordinary  care,  474 
Persons  under  physical  disability,  473 

Blindness,  473.  474 

Defective  powers  of  locomolion,  474 

Defective  sight,  473 

Intoxication,  474 
Questions  of  law  and  fact,  467 
Right  to  assume  safety  of  highway,  466 
Stepping  into  excavation,  466 
Traveling  at  night,  472 

Carrying  light,  473 

In  general,  472 

Knowledge  of  defect,  473 

Presumption  of  safety,  472 

Question  for  jury,  473 

Rate  of  speed,  473 
Walking  in  roadway,  473 
Watching  for  defects,  466 
Convenience,  see  infra,  NECESSITY  OR  DESIRA- 
BILITY of  Highway. 
Cornice  on  building,  458 
Courses  and  distances,  381 
Criminal  law  : 

Criminal  liability  for  failure  to  repair,  410 
Disobedience  to  official  order,  502 
Ignorance  as  to  highway,  502 
Liability  of  highway  officer,  414 
Meaning  of  term,  502 
Mistake  of  law,  502 
Municipal  corporations,  430 
Nuisances,  501 

Obstruction  as  ground  for  criminal  pros- 
ecution, 501 

Obstructions  and  encroachments,  501 

Prosecution  under  statute,  502 

Wilful  obstruction,  502 
Criminal  liability,  507 

Injuries  to  highways,  507 
Cut  de  sac,  35] 

Damages  (see  Highways),  488 

Amount  of  damages,  488 

Bodily  pain,  488  . 

Damages  recoverable,  488 

Exemplary  damages,  488 

Inability  10  use  road,  488 

In  general,  488 

Injuries  lo  property,  488 

Loss  of  service,  48 

Loss  of  use  of  article,  488 

Necessity  for  special  damages,  463 
Dangers  outside  of  highway,  454 

Persons  outside  of  traveled  path,  464 
Dedicating : 

Obstructions  and  encroachments,  494 
Defective  and  unsafe  highways  (see  infra, 
Abutting  Owners;  Action  Over 
Against  Wrongdoer;  Contributory 
Negligence;  Damages;  Defects  Out- 
side of  Traveled  Path;  Evidence; 
Individual  Liability;  Notice  of  De- 
fect; Notice  Preliminary  to  Suit; 
Persons  Entitled  to  Protection),  420 

Dangers  outside  of  highway,  454 

Defects  involving  liability  : 
Question  of  fact,  440 

I 


HIGHWAYS,  cont'd. 
Defective  and  unsafe  highways,  cont'd. 
Failure  to  light  highway,  441 
In  general,  457 

Objects  and  structures  overhanging  high- 
way, 457 

Objects  in  motion  or  subject  to  human 

control,  459 
Persons  outside  of  traveled  path,  464 
Rope  or  wire  stretched  across  highway, 

457 

Slippery  surfaces,  458 
Defects  outside  of  traveled  path,  451 

City  streets,  452 

Dangers  outside  of  highway,  454 
Justification  for  leaving  traveled  path,  453 
Municipality  generally  not  liable,  451 
Narrowness  of  highway,  452 
Natural  and  artificial  obstacles,  452 
Passing  vehicles,  453 

Resulting  danger  to  persons  on  traveled 

path,  452 
Snow  on  traveled  path,  453 
Widening  or  extension  of  traveled  path, 

453 

Width  of  path,  452 
Definition,  350 
Description,  361 

Opening  of  highway,  390 

Order  for  establishment,  383 

Order  for  view,  372 
Description  of  highway : 
Description  of  route : 

Notice,  368 

Desirability  of  highway,  see  infra,  NECESSITY 
or  Desirability  of  Highway. 

Discontinuance,  see  infra,  Abandonment  and 
Nonuser;  Vacation. 

Discretion  of  officers,  356 

Districts,  411 

Ditch : 

Ditch  on  private  properly,  409 
Improvements  and  repairs,  409 

Ditch  in  highway,  409 

Drains  and  sewers,  409 

Drunkenness,  474 

Duplicity : 

Application  for  establishment,  363 

Dwelling  house,  358 

Easements  (see  infra.  Ownership  of  Fee): 

Easements  only  vested  in  public,  415 
Effect  of  license  on  municipal  liability,  434 
Ejectment : 

Owner  of  fee,  419 

Encroachments,  see  infra,  Highways;  Ob- 
structions and  Encroachments. 

Engines,  501 

Establishment  of  highways  (see  infra,  Appli- 
cation for  Highway;  Commissioners 
or  Viewers;  Location;  Necessity  or 
Desirability  of  Highway;  Notice; 
Obstructions  and  Encroachments; 
Opening  of  Highway;  Order  for  Es- 
tablishment; Report  or  Return),  353 

Alteration,  393 

Appeal  and  certiorari,  385 

Creation  by  legislature,  353 

Collateral  attack,  387 

Curative  acts,  389 

Estoppel,  30J 

General  considerations,  353 
Official  proceedings,  354 
Opening  of  highway,  390 
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HIGHWAYS,  cont'd. 

Establishment  of  highways,  cont'd. 
Questions  considered,  354 
Record  of  proceedings,  337 
Successive  petitions,  389 
Width  of  highway,  359 

Estoppel,  408 

Establishment,  391 

Evidence,  see  infra.  Highways,  487 

Ascertainment,  resurvey,  and  record  of 

existing  highways,  391 
Defective  condition,  487 
EviJence  that  others  passed  in  safety,  488 
Experience  of  others  at  same  place,  487 
Long  continuance  of  same  conditions,  488 
Notice  of  defect,  483 

Evidence  as  to  highway  character,  353 

Presumption  from  use  and  recognition,  353 
Presumption  nol  conclusive,  353 

Excavations,  see  infra.  Holes  or  Excava- 
tions in  Highway. 

Exemplary  damages,  489 

Expense  involved,  355 

Falling  : 

Articles  and  substances  from  building,  439 
Building  falling,  439 
Snow  or  ice  falling  from  roof,  439 
Falling  objects,  458 

Fee  simple,  see  infra,  Ownership  of  Fee. 
Fences,  498 
Ferries,  350 

Filing  order  for  establishment,  385 
Fines  and  penalties,  502 
Freeholders  : 

Commissioners  or  viewers,  375 
Frightening  horses  (see  infra.  Horses),  445 

Barriers  and  railings,  456 

Character  of  object,  446 

Escape  of  horses  from  control,  461 

Evidence  that  other  horses  were  fright- 
ened, 447 

Improper  use  of  highway,  447 

Individual  liability.  446 

Municipality  liable,  445 

Particular  articles,  446 

Question  for  jury,  446 

Reasonableness  of  use  of  highway,  446 
Gardens,  358 
Gates,  498 
Grass,  417 
Hedges,  499 
Herbage,  417 

Highway  officers,  see  infra.  Notice  of  De- 
fect; Public  Officers. 

Holes  and  excavations  (see  infra.  Frightening 
Horses),  500 
Guards,  signals,  and  lights,  442 

Holes  or  excavations  in  highway,  440 
Individual  liability,  441 
Municipal  liability,  440 

Horse  racing,  746 

Right  to  protection,  463 

Horses  (see  Highways): 

Defects  in  vehicle,  horse,  or  harness,  474 
Driving  of  horse  by  woman,  468 
Entanglement  of  reins,  468 
Escape  of  horses  from  control,  461 

Houses,  moving,  505 

Ice,  see  infra.  Snow  and  Ice. 

Illegal  fees,  379 

Implied  defects,  479 

Improvements,  381 

Barns  and  houses,  381 


HIGHWAYS,  cont'd. 
Improvements,  cont'd. 

Reference  to  improvements,  381 
Report  or  teturn  of  commissioner,  381 

Statutes,  381 
Improvements  and  repairs,  408 

Abutting  owner,  437 

Change  of  grade,  409 

Contract  for  repairs,  409 

Criminal  liability  for  failure  to  repair,  410 

Discretion  of  officers,  408 

Ditch  in  highway,  409 

Ditch  on  private  property,  409 

Duty  of  owner  of  fee,  419 

Entry  on  private  land,  409 

In  general,  408 

Injuries  to  private  property,  409 
Liability  of  officer  for  failure  to  repair 

highway,  412 
Line  between  municipalities,  408 
Petition  for  improvement,  409 
Soil,  use  of,  418 

Statutory  provisions  for  compensation,  409 
Stone,  418 
Surface  waters,  410 
Trees,  417 

Use  of  materials,  410 

Use  of  soil  and  stone,  418 

When  a  highway  is  established  on  the 
division  line  of  municipalities,  408 
Indemnity  to  municipality,  355 
Independent  contracts,  440 
Indictment,  (see  infra  CRIMINAL  Law),  388 
Individual  liability,  431,  433 

Based  on  creation  of  nuisance,  433 

Effect  of  license,  435 

Frightening  horses,  445 

Guards,  signals,  and  lights,  442 

Holes  or  excavations  in  highway,  441 

In  general,  433 

Liability  for  negligence  of  railroad  com- 
pany, 430 

Liability  for  negligence  of  street  railroads, 

430 

Lighting,  442 

Municipal  liability  for  defect  created  by 
owner,  431 

Negligence  immaterial  when  use  of  high- 
way wrongful,  433 

Snow  and  ice  451 
Injunction,  38S 

Opening  of  highway,  391 

Owner  of  fee,  419 

Vacation,  402 
Injuries  to  highways,  507 
Intoxication,  474 

Judgment':,  sec  infra.  Order  Establishing. 
Jurisdiction    (sec    infra,  Application  for 
Highway;  Notice): 
Waiver  of  notice,  366 
Knowledge  of  defect,  sec////™,  Contributory 

Negligence. 
Legislature : 
Creation  by,  353 
Adjournment,  354 
Special  or  extra  session,  354 
Liability,  see  infra,  ABUTTING  OWNERS;  AC- 
TION Over  Against  Wrongdoer;  Con- 
tributory Negligence;    Damages;  De- 
fects   Outside    of    Traveled  Path; 
EviOBNCK;    Holes  or    Excavations  in 
Highway;  Individual  Liability;  Munic- 
ipal Corporations;  Notice  of  Defect; 
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EHG  1 1  WAYS,  cont'd. 

Notice  Preliminary  to  Suit;  Obstruc- 
i  ions  and  Encroachments;  Proximate 
Cause. 

Liability  for  defective  and  unsafe  highways, 
see  infra.  Abutting  Owners;  Con- 
tractors; Contributory  Negligence; 
Individual  Liability;  License;  Munic- 
ipal Corporations. 

Liability  of  municipal  corporations,  see  infra, 
Municipal  Corporations. 

License : 

Effect  of  license  on  municipal  liability,  434 

Duty  to  supervise  work,  435 
Improper  license,  434 
In  general,  434 

Municipal  liability  for  licensee's  negli- 
gence, 434_ 

Individual  liability,  435 
Lighting  highways,  441 
Lights,  442 

Change  of  grade,  442 

Duty  in  general,  442 

Excavation  not  in  use,  443 

Sufficiency,  443 

Unauthorized  removal,  443 
Location,  357 

Across  private  property,  358 

Dwelling  house,  358 

Establishment  on  existing  highway,  357 

Existing  highway,  357 

Gardens,  358 

Inclosures,  358 

Navigable  waters,  357 

Orchards,  358 

Public  property,  357 

Railroad  property,  357 

School  property,  358 

Turnpike,  357 

Where  highways  may  be  located,  357 

Yards,  358 
Maps,  381,  384 
Material : 

Improvements  and  repairs,  410 
Mines  and  mining  claims  : 

Right  to  mineral  deposits,  418 
Moving  houses,  505 

Municipal  corporations   (see   infra,  Action 
Over  Against    Wrongdoer;  Notice 
Preliminary  to  Suit;    Persons  En- 
titled to  Protection;  Snow  and  Ice): 
Barriers  and  railings,  455 
Defects  outside  of  traveled  path,  451 
Effect  of  license,  434 

Duty  to  supervise  work,  435 
Improper  license,  434 
In  general,  434 

Municipal  liability  for  licensee's  negli- 
gence, 434 
Financial  ability  of,  355 
Frightening  horses,  445 
Guards,  signals  and  lights,  442 
Holes  or  excavations  in  highway,  440 
Liability  as   between    municipality  and 

abutting  owner,  437 
Liability  for  defective  and  unsafe  highways, 
420 

Action  of  elements,  429 

Adoption  of  highway  laid  out  or  im- 
proved by  others,  425 

Amount  of  use  of  highway,  4.28 

Assumption  of  control  by  municipality, 
424 

li 


IGHWAYS,  cont'd. 

Municipal  corporations,  cont'd. 
Liability  for  defective  and  unsafe,  cont'd. 
Assumption  of  control  presumed,  425 
Burden  of  proof,  430 
Care,  426 
Cost  of  work,  429 
Criminal  and  civil  liability,  430 
Defective  plan  of  construction,  428 
Defects  created  by  individuals,  43T 
Direct  act  of  municipality,  422 
Discontinued  highway,  426 
Discretion  of  commissioners,  430 
Duty  to  erect  barriers,  430 
Evidence,  430 

Highways  constructed  by  others,  425 
Highways  for   which  municipality  is 

liable,  424 
Inability  to  procure  funds,  429 
Incorporation  or  extension  of  a  munici- 
pality, 426 
In  the  absence  of  statute,  420 
Irregularities  in  proceedings,  425 
Lack  of  means  for  repair,  429 
Liability  attaches  when  highway  opened 

for  travel,  426 
Liability    for   negligence    of  railroad 

company,  432 
Municipal  corporations  proper,  420 
Municipal  duties,  426 
Municipal  liabilities,  426 
New  England  rule,  422 
Newly  established  highway,  426 
No  extension  by  construction,  424 
Opportunity  to  remove  defect,  427 
Ordinary  care,  426 

Ordinary  travel  only  to  be  considered, 
427 

<2?/a.«'-municipal  corporations,  421 
Reasonable  care,  426 
Requirement  of  particular  statute,  427 
Rule  of  liability  in  England  and  Can- 
ada, 430 
Sidewalks,  425 

Special  conditions  of  municipal  action, 

427 

Statutes  imposing  liability,  422 
Statutory  provisions,  420 
Street  railroads,  432 
Total  extent  of  highways,  428 
User  by  the  public,  425 
Work  and  repairs,  424 

Lighting  highways,  441 

Notice  of  defect,  see  infra,  Notice  of  De- 
fect. 

Objects  and  structures  overhanging  high- 
way, 457 
Obstructing  highway,  444 
Obstructions  and  encroachments,  496 

Delegated  power  strictly  construed,  496 
Delegation  of  power  to  municipality,  496 
Erection  for  municipal  purposes,  496 
Municipal  power  in  absence  of  statute, 
496 

Revocation  of  municipal  license,  496 
Use  for  municipal  purposes,  497 
Recovery  by  municipal  employees,  465 
Names  : 

Addition  or  withdrawal  of  names,  363 
Names  of  landowners  in  application,  362 
Notice,  368 
Navigable  waters : 

Establishment  on  navigable  waters,  357 
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HIGHWAYS,  cont'd. 
Necessity  : 
Alteration  : 

Petition  for  alteration  insufficient  to 
support  proceedings  for  establish- 
ment, 359 

Application  for  highway,  359 

Qualifications  of  applicants,  359 
Necessity  or  desirability  of  highway,  354,  381 

Abandonment,  405 

Benefit  to  individuals,  355 

Cul  de  sac,  356 

Discretion  of  officials,  356 

Expenses  involved,  355 

Financial  ability  of  municipality,  355 

Indemnity  to  municipality,  355 

In  general,  354 

Interference  with  turnpike,  356 
Legislative  question,  356 
Order  for  establishment,  384 
Other  means  of  communication,  354 
Public  convenience,  354 
Special  cases  stated,  354 
Terminus  of  highway,  356 
Who  may  object,  356 
Negligence,  see  infra,  Contributory  Negli- 
gence. 

Night,  see  infra.  Contributory  Negligence. 
Nouuser,  see  infra.  Abandonment  and  Non- 
user. 

Notice  (see  infra.   Contributory  Negli- 
gence), 365 
Actual  notice,  370 
Affidavits,  371 
Alteration,  394 

Ascertainment,   resurvey,  and   record  of 

existing  highways,  391 
Certificate,  370 
Computation  of  time,  366 
Description  of  land  and  landowners,  368 
Description  of  route,  368 
Formal  requisites,  367 
In  general,  365 
Jurisdiction,  365 
Necessity,  365 
Notice  of  adjournment,  366 
Parol  evidence,  370 

Particular  facts  of  notice  not  stated  in 

record,  372 
Personal  notice : 

In  general,  368 

Necessity,  36b 
Personal  notice  to  occupants  of  land,  369 
Personal  notice  to  owners  of  land,  369 
Personal  notice  to  town,  309 
Posting  of  notice,  370 
Proof  of  notice,  370 
Public  place,  370 
Recital  in  order,  371 
Recital  of  facts,  371 
Recital  of  giving  notice  in  record,  372 
Record  not  showing  notice,  371 
Requirement  of  personal  notice  by  rule  of 

court,  369 
Return  of  officers,  371 
Seal,  367 

Service  by  petitioner,  370 

Signature,  367 

Statement  of  place.  3^7 

Statement  of  proposed  aclion,  367 

Statement  of  time,  367 

Statutory  notice  must  be  given,  365 

Sufficiency  of  notice,  366 

15  C.  of  L. — 82  I'. 


HIGHWAYS,  cont'd. 
Notice,  cont'd. 

Time  of  giving  notice,  366 

Vacation,  399 

Waiver  of  notice,  366 

Whether  want  of  notice  is  fatal,  365 
Notice  of  appeal,  386 
Notice  of  defect,  475 

Acts  of  licensees,  477 

Actual  notice,  477 

Actual  notice  required  by  charter,  479 

Actual  notice  required  by  statute,  479 

Character  of  defect,  481 

Character  of  highway,  481 

Constructive  notice,  479 

Defect  existing  a  month  or  more,  480 

Defect  existing  between  a  week  and  a 

month,  480 
Defect  existing  less  than  a  week,  480 
Defect  existing  one  day  or  less,  480 
Defect  of  different  character,  4S2 
Defects  noticed  by  persons  passing,  482 
Direct  act  of  municipality,  476 
Evidence,  483 

Generally  defective  condition  of  highway, 

482 

Implied  notice,  479 
Individuals,  477 
Matter  of  notoriety,  479 
Necessity,  475 

Notice  of  defect  as  notice  of  danger,  482 
Notice  of  other  defects,  482 
Notice  of  previous  defect  in  same  place, 
482 

Notice  to  citizen,  478 
Notice  to  city  officers,  478 
Notice  to  dc  facto  officer,  478 
Notice  to  employee,  478 
Notice  to  highway  officers,  478 
Notice  to  mayor,  477 
Notice  to  members  of  council,  477 
Notice  to  municipal  officeis,  477 
Notice  to  superintendent  of  streets,  478 
Notice  to  supervisor,  478 
Obstruction  originally  lawful,  476 
Sidewalks,  481 
Sinking  of  ground,  481 
Statutory  liability  irrespective  of  notice, 
477 

Structure  liable  to  decay,  481 

Time  of  existence  of  defect.  479 

What  constitutes  notice,  477 

Wooden  structure,  481 
Notice  of  obstruction,  504 
Notice  of  previous  suit : 

Action  over  against  wrongdoer,  490 
Notice  preliminary  to  suit,  4S  ; 

By  whom  to  be  given,  484 

Description  of  defect,  485 

Description  of  injuries,  485 

Description  of  place,  485 

Direct  act  of  municipality,  484 

Given  by  third  person,  484 

In  general.  483 

Mode  of  service,  487 

Name  of  highway  insufficient,  485 

Naming  parts  of  body,  486 

Nature  of  injury,  486 

Necessity  of  notice,  483 

Notice  to  individuals,  484 

Questions  of  law  and  fact,  484 

Reference  to  house,  485 

Reference  to  natural  objects,  485 
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HIGHWAYS,  cont'd. 

Notice  preliminary  to  suit,  cont'd. 

Statement  qf  claim  for  damages,  486 

Statement  of  purpose  of  notice,  486 

Statement  of  time  of  injury,  484 

Statutory  purpose  of  notice,  486 

Sufficiency,  484 

Time  of  giving  notice,  487 

Variance  between  notice  and  proof,  486 

When  death  results,  484 
Nuisances  : 

Obstructions  and  encroachments,  492 
Oath,  377 

Necessity  of  oath  to  commissioners,  377 

Showing'  in  record,  378 
Substantial  compliance  with  statute,  377 

Waiver  of  defects,  377 
Obstructing  highv/ay,  444 

Articles  lying  in  highway,  444 

Liability  in  general,  444 

Lumber  and  logs,  444 

Objects  frightening  horses,  445 

Objects  wrongfully  in  highway,  444 

Pile  of  dirt,  444 

Piles  of  brick,  444 

Post  in  highway,  444 

Projecting  rails,  444 

Stones  in  highway,  444 

Stump  in  highway,  444 
Obstructions  and  encroachments,  441,  491 

Abatement  by  an  individual,  504 

Abutting  owners,  497 

Apparatus  for  moving  goods,  497 
Deposit  of  goods  in  transit,  497 
Obstructions  by  abutting  owners  con- 
tinuous, 498 
Use  by  abutting  owner  must  be  reason- 
able, 497 
Uses  by  abutting  owners,  497 
Vehicles,  497 

Vehicles  improperly  left  in  highway,  498 
Action  for  damages,  504 
Action  for  penalty,  502 
Alteration  of  highway,  499 
Awnings,  499 
Bay  windows,  498 
Booths,  500 
Buildings,  498 

Collateral  attack  on  establishment,  494 
Col'ecting  crowds,  500 
Creation  of  highway,  493 
Creation  of  highway  by  dedication,  494 
Creation  of  highway  by  prescription,  494 
Criminal  prosecution,  501 
Cumulative  remedies,  503 
Encroachments  above  highways,  498 
Evidence  of  establishment,  495 
Evidence  of  highway  character,  495 
Excavations  in  highway,  500 
Existence  of  highway,  493 
Existence  of  other  obstructions,  492 
Fences,  498 
Gates,  498 

General  considerations,  491 
Hedges,  499 

Illegality  not  dependent  on  prevention  of 
travel,  492 

Injunction,  504 

Injuries  to  travelers,  492 

Legislative  authority  as  against  private 
property  rights,  495 

Legislative  authority  to  permit  obstruc- 
tion, 495 

12' 


HIGHWAYS,  cont'd. 
Obstructions  and  encroachments,  cont'd. 

Legislative  grant  strictly  construed,  496 
Mode  of  creation,  494 
Municipal  corporations,  496 

Delegated  power  strictly  construed,  496 
Delegation  of  power  to  municipality,  496 
Erection  for  municipal  purposes,  496 
Municipal  power  in  absence  of  statute,  - 
496 

Revocation  of  municipal  license,  496 
Use  for  municipal  purposes,  497 

Necessity  and  effect  of  opening,  494 

Notice  for  proceedings,  504 

Nuisances,  492 

Obstruction  need  not  be  of  entire  high- 
way, 493 

Obstruction  of  unopened  road,  494 
Obstructions  outside  of  traveled  path,  493 
Ownership  of  fee,  492 
Persons  liable,  500 

Proceedings  by  highway  officers  for  re- 
moval, 503 
Question  for  jury,  491 
Remedies,  501 

Remedies  of  private  individuals,  504 
Right  of  recovery  by  traveler,  492 
Road  varying  from  that  established,  495 
Stands,  500 

Summary  removal,  503 
Trees,  499 

Use  of  highway  for  trade,  499 
Vehicles,  500 
Walls,  498 

Weighing  scales,  500 

What  are  highways  subject  to  obstruction, 

493 

Officers,  see  infra,  Public  Officers. 
Opening  of  highway  (see  infra.  Abandonment 

AND  NONUSER),  39O 

Description  in  proceedings  to  be  followed, 

390 

Following  designated  route,  390 
In  general,  390 
Injunction,  391 

Obstructions  and  encroachments,  494 

Removal  of  buildings  and  fences,  391 

Time  for  opening,  390 

What  constitutes  opening,  406 

Width,  391 
Orchards,  358 
Order : 

Altsration,  395 

Vacation,  401 
Order  establishing,   see   infra,  COLLATERAL 

Attack. 
Order  for  establishment,  383 

Centre  line,  384 

Conditional  order,  384 

Description  of  highway,  3S3 

Description  to  be  gathered  from  proceed- 
ings as  a  whole,  383 

Filing,  385 

Incorporation  of  survey,  383 
In  general,  382 
Rescission,  385 
Reference  to  petition,  3S4 
Reference  to  plan,  384 
Statement  of  necessity  of  highway,  384 
Time  of  rendition,  385 
When  order  unnecessary,  383 
Width  of  highway,  384 
Ordinary  care,  426 
J  Volume  XV. 


Highways. 


INDEX. 


Highways, 


HIGHWAYS,  cont'd. 
Ownership  of  fee,  415 
Abutting  owner,  416 

Disposal  of  soil  or  material  necessarily 

removed,  418 
Ejectment  by  owner  of  fee,  419 
Excavations  by  owner  of  fee,  419 
Grass,  417 

Herbage  in  highway,  417 

Injunction  by  owner  of  fee,  419 

Mere  easement  generally  in  public,  415 

Mineral  deposits,  418 

Municipal  structure,  416 

Pasturage,  417 

Remedies  by  owner  of  fee,  419 

Removal  of  soil  or  material  necessarily 

removed,  418 
Removal  of  stone,  418 

Reversion  op  vacation  or  abandonment  of 

highway,  420 
Rights  as  between  public  and  owner  of 

fee,  416 
Rights  of  user,  416 
Soil,  418 

Special  provisions  vesting  fee  in  munici- 
pality, 416 
Springs,  418 
Trees  in  highway,  416 
Trespass  by  owner  of  fee,  419 
Trespasses  by  public,  416 
Use  of  trees  for  repairs,  417 
User  by  owner  of  fee,  416 
Parades,  505 
Illegally,  506 
Right  to  parade,  505 

Whether  dependent  on  municipal  discre- 
tion, 506 
Parol  evidence : 

Notice,  370 
Part : 

Establishment  of  part,  364 
Pasturage,  417 
Penalties,  502 

Persons  entitled  to  protection,  463 

Children  playing  in  highway,  464 

Highway  officers,  465 

Liberal  construction  of  statutes,  463 

Municipal  employees,  465 

Necessity  of  special  damage,  463 

Persons  outside  traveled  path,  464 

Question  of  law  and  fact,  463 

Racing,  463 

Statutes,  463 

Street  laborers,  405 

Travelers,  463 

Traveler  stopping  in  highway,  464 

Traveling  on  Sunday,  465 
Petition  (s=e  infra.  Application  for  High- 
way): 

Alteration,  394 

Improvements,  409 

Successive  petitions,  389 

Successive  petitions  for  vacation,  402 

Vacation,  399 
Plank  roads,  350 
Piatt,  see  infra,  MAPS. 
Posting  of  notice,  370 
Prescription  : 

Obstructions  and  encroachments,  494 
Presumption  of  regularity,  389 
Proceedings.  vy> 

Appeal,  401 

Certiorari,  401 
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HIGHWAYS,  cont'd. 
Proceedings,  cont'd. 
Collateral  attack,  402 
Commissioners,  400 
Effect  of  vacation,  402 
Injunction,  402 
Notice,  399 

Order  for  vacation,  401 
Petition,  399 
Posting  of  notice,  400 
Remonstrance,  400 
Report  or  return,  400 
Review,  401 

Rights  of  abutting  owners,  402 

Statutory  method  to  be  followed,  399 

Successive  petitions,  402 

Vacation  implied  from  alteration,  404 

Viewers,  400 

Waiver  of  notice,  400 
Process,  see  infra,  NOTICE. 
Proximate  cause,  459 

Concurring  causes,  460 

Escape  of  horses  from  control,  461 

In  general,  459 

Injury  received  in  endeavors  for  extrica- 
tion, 460 

Recovery  though  other  causes  concur,  460 
Public  convenience,  see  infra.  Necessity  OR 
Desirability  of  Highway;  Commission- 
ers or  Viewers. 
Public  officers  (see  infra.  Notice  of  Defect): 
Highway  officers,  410 

Acts  of  predecessors,  414 

Acts  of  subordinates,  414 

Acts  under  judicial  authority,  414 

Advancements  by  officers,  411 

Agents  of  municipality,  411 

Contract  obligations,  411 

Criminal  liability,  414 

Discretion  of  officers,  356 

Highway  nonexistent,  414 

Injuries  to  private  property,  412 

Liabilities  of  officers,  412 

Liability  for  exercise  of  discretion,  412 

Liability  for  failure  to  repair  highway, 
412 

Liability  for  unauthorized  acts,  413 

Minute  trespasses,  413 

Misfeasance,  412 

Mode  of  action,  411 

Penal  liability,  414 

Powers  limited,  410 

Recovery  by  highway  officer,  465 

Road  districts,  411 

Sufficiency  of  funds,  412 

Trees,  417 

Wilful  and  malicious  acts,  413 
Proceedings  for  removal  of  encroachment, 

503 

Public  place,  370 
Public  squares,  350 
(?M(7.r/-municipal  corporations,  421 
Questions  of  law  and  fact  : 

Harriers  and  railings,  456 

Contributory  nculitjcnce,  457 

Defects  involving  liability,  440 

Frightening  horses,  440 

Notice  of  defect,  483 

Notirc  of  injury,  484 

Obstructions  anil  encroachments,  491 

Right  to  protection.  463 

Traveling  at  night,  473 
Railings,  sec  infra,  BARRIERS  ani>  Railings. 
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HIGHWAYS,  cont'd. 
Railroads,  350 

Establishment  on  railroad  property,  357 

Liability  for  defeclive  highways,  432 

Obstructions,  501 
Reasonable  care,  426 
Recital  in  order,  371 
Recital  in  record,  372 
Recital  of  facts,  371 
Recital  of  notice,  371 
Records,  3S7 

Amendment,  387 

Collateral  attack,  387 

Existence  of  the  highway,  387 

In  general,  387 

Notice,  371 

Proof  of  existence  of  highway,  387 

Relationship  : 

Commissioners  or  viewers,  374 

Relocation  of  road,  395 

Remedies,  see  infra.  Obstructions  and  En- 
croachments. 

Removal  of  encroachment,  503 

Repairs,  see  infra,  Improvements  and  Re- 
pairs. 

Report  or  return  : 
Amendment,  382 
Caveat,  382 

Courses  and  distances,  381 
Description  of  center  line,  381 
Description  of  highway,  380 
Draft,  381 
Exceptions,  382 
In  general,  380 
Modification,  382 
Nscessity  of  highway,  381 
Objections,  382 
Partial  approval,  382 
Plat,  381 

Recommittal,  382 
Reference  to  improvements,  381 
Remonstrance,  382 
Signing  of  report,  382 
Substantial  finding,  382 
Termini,  381 
Time  of  making,  380 
Vacation,  400 

Variance  from  petition,  381 

Width  of  highway,  381 
Rescission  and  order  for  establishment,  385 
Resurvey,  391 

Return,  see  infra.  Report  or  Return. 
Reversion  : 

Vacation  or  abandonment  of  highway,  420 
Review,  379,  380 

Right  of  traveler  to  pass  on  abutting  land, 

506 
Rivers,  350 
Road,  351 
Road  districts,  411 
Rope  stretched  across  highway,  457 
Sand,  451 
Scales,  500 
Schools,  358 
Seal,  367 

Service  of  process  (see  infra.  Notice  Pre- 
liminary to  Suit),  487 

Showcases,  500 

Sidewalks,  425 

Dangers  outside  of  highway,  454 

Signature,  367 

Sliding  on  highway,  505 

Slippery  highways,  458 

1300 


HIGHWAYS,  cont'd. 
Snow  and  ice,  447 

Constructive  notice,  450 
Contributory  negligence,  471 
Defects  outside  of  traveled  path,  453 
Delegation  of  duty  to  property  owner,  448 
Drippings  from  building,  449 
Ice  resulting  from  negligence,  449 
Impossibility  of  removal,  451 
Individual  liability,  451 
Mounds  and  ridges,  448 
Municipal  liability,  447 
New  formation  of  ice  or  snow,  450 
No  liability  for  mere  slippery  condition, 
44.8 

Notice  to  municipality,  450 
Pre-existing  defect  in  highway,  450 
Questions  lor  jury,  447 
Reasonable  time  for  removal,  450 
Rules  in  particular  states,  449 
Snow  and  ice  falling  from  roof,  439 
Sprinkling  ashes  and  sand,  451 
Springs,  418 
Standing  cars,  501 
Stone,  418 
Street  railroads : 

Liability  for  defective  highway,  432 
Streets,  351 

Structures  overhanging  highways,  457 
Subrogation,  see  infra,  Action  Over  Against 

Wrongdoer. 
Successive  petitions,  389 
Sunday : 

Right  to  recovery  when  traveling  on  Sun- 
day,  465 
Terminus,  356 

Description  of  termini  in  application,  361 
Report  or  return,  381 
Terminus  on  other  highway,  361 
Time  of  existence  of  defect,  479 
Time  of  giving  notice,  487 
Time  of  injury,  484 
Title,  see  infra,  Ownership  of  Fee. 
Town : 

Notice,  369 
Traveled  path,  see  infra,  Defects  Outside 

of  Traveled  Path. 
Travelers,  464 

Traveling  at  night,  see  infra,  CONTRIBUTORY 

Negligence. 
Trees,  416,  499 

Officer  civilly  liable,  417 
Proprietor  of  fee,  416 
Removal  or  cutting  by  officers,  417 
Right  to  plant,  417 
Rights  as  to  trees,  416 
Use  for  repairs,  417 
Turnpikes,  350 

Establishment  on  turnpikes,  357 
Interference  with  turnpike,  356 
Usages  and  customs : 

Custom  as  to  care  of  highways,  488 
User  for  passage  and  transit,  504 
Animals  in  highway,  505 
Extraordinary  traffic,  505 
In  general,  504 
Moving  houses,  505 
Parades,  505 

Right  of  traveler  to  pass  on  abutting  land, 

506 

Sliding  on  highway,  505 
Vacation  (see  infra,  Abandonment  and  Non- 
user),  396 

Volume  XV 


Highways. 


INDEX. 


Homestead. 


HIGHWAYS,  cont'd. 

Vacation,  cont'd. 
Alteration,  393 
Conditional  vacation,  397 
Construction  of  other  roads,  396 
Diminution  in  the  ability  of  a  town,  396 
Existing  highway  necessary,  396 
Inconvenience  to  individuals,  396 
Reasons  for  vacation,  396 
Road  in  more  than  one  jurisdiction,  399 
Road  not  actually  opened,  397 
Road  recently  established,  397 
Vacation  by  county  officials,  398 
Vacation  by  court,  398 
Vacation  by  legislature,  398 
Vacation  by  town  officials,  398 
Vacation  by  vote  of  town  meeting,  398 
Vacation  of  part  of  highway,  397 
What  roads  may  be  vacated,  396 
Who  may  vacate,  398 

Variance : 

Application  for  establishment  of  highway, 
363 

Variance  between  notice  and  proof,  486 
Vehicles,  498,  500 

Obstructions,  497,  498 
Viewers  (see  infra,  Commissioners  or  View- 
ers; Report  or  Return),  372 

Alteration,  395 

Vacation,  400 
Waiver  : 

Oath,  377 

Waiver  of  objections  to  commissioner,  375 
Wall  abutting  on  highway,  458 
Walls,  498 

Weighing  scales,  500 

What  constitutes  a  highway,  350 

Bridges,  350 
Canal,  350 

Characterises  of  highways,  351 

Cul  de  sac,  351 

Definition,  350 

Ferries.  350 

In  general,  350 

Open  to  public  use,  351 

Plank  roads,  350 

Public  square,  350 

Railroad,  350 

River,  350 

Road,  351 

Turnpike,  350 

User  by  individuals,  351 
Width  of  highway,  359,  390 

Abandonment  of  part  of  width,  405 

Application  for  establishment,  362 

Change  of  width,  392,  393 

Failure  to  open  full  width,  407 

Opening  highways,  391 

Order  for  establishment,  384 

Order  for  view,  373 

Report  or  return,  381 

Variance  in  width,  364 
Wire  stretched  across  highway,  457 

HIM,  303,  5°7 

BONDER,  507 

HINGE,  508 

If  lit  10,  508 

HIRER,  508 

II is,  303,  508 

Fire  insurance,  304 


HOARDING,  509 

HOCUSSED,  509 

HOG,  509 

HOLD,  333,  510 

HOLDER,  509 

HOLDING,  510 

HOLE,  512 

HOLIDAY,  512 

HOLOGRAPH,  513 

HOME,  513 
Domicil,  514 
Permanency,  514 
Poor  and  poor  laws,  514 
Support  and  maintenance,  515 

HOMEOPA  THIC,  see  Homoeopathic. 

Mom  EST        .  1 

HOMESTE  \l>,  516 

Abandoned  wife,  547,  548 

Abandonment,  640 

Absence  long  continued,  648 

Actual  abandonment  necessary,  645 

Advice  of  counsel,  649 

Application  of  rule,  642 

Burden  of  proof  to  show  intention,  646 

Business  homestead  used  for  other  than 

business  purposes,  650 
Conveyances,  652 
Conveyance  absolute  in  form,  655 
Conveyance  as  security  for  debt,  654 
Conveyance  in  fraud  of  creditors,  655 
Conveyance  of  undivided  interest,  657 
Conveyance  operating  as  such,  653 
Declarations  of  owner,  649 
Degree  of  proof  required  to  show  intention, 

645 
Deeds,  652 

Desertion  of  wife  by  husband,  658 
Devising  homestead,  652 
Duration  of  absence,  648 
Evidence  of  intention  to  abandon,  646 
Homesteader's  right  as  against  creditors, 
656 

Husband,  657 

Hi'sband  conveying  to  wife,  654 
In  general,  640 
Intention,  643 

Intention  a  question  of  fact,  645 

Intention  to  remove,  645 

Intention  to  return  formed  subsequent  to 

removal,  644 
Inteniion  to  return  must  be  formed  at 

time  of  removal,  643 
Intention  to  return  must  be  positive,  644 
Inteniion  to  return  not  continuing,  643 
Irregular  conveyance,  654 
Joinder  of  husband  and  wife  in  alienation 

of  abandoned  homestead,  678 
Leasing  premises,  651 
Lien  of  judgment,  623 
Offering  homestead  for  sale,  649 
Power  of  husband  and  wife  respectively  to 
abandon  homestead,  657 
ualificd  intention  to  return,  644 
emoval,  640 
Removal  and  acquisition  of  new  home, 
647 

Removal  and  subsequent  conveyance,  649 
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IK  >M  E9TEAD,  cont'd. 
Abandonment,  cont'd. 

Removal  because  of  burning  of  dwelling, 
642 

Removal  because  of  disturbed  conditions 

of  country,  642 
Removal  because  of  ill  health,  642 
Removal  of  dwelling  from  land,  649 
Removal  of  husband  to  establish  home 

elsewhere,  658 
Removal  to  another  state,  647 
Removal  to  educate  children,  642 
Removal  without  acquiring  new  home,  646 
Rights    as    between    homesteader  and 

grantee,  657 
Rights  of  surviving  spouse  and  children, 

702 
Sale,  652 

Temporary  absence  not  abandonment,  641 
Voting  at  place  of  new  residence,  648 
Wife  abandoning  after  husband's  death, 
659 

W'fe's  desertion,  658 
Wife's  power,  658 
Absence,  see  infra.   Abandonment;  Resi- 
dence. 
Acknowledgment : 

Joinder  of  husband  and  wife  in  alienation,  681 
Certificate  682, 
Identification  of  grantor,  682 
Necessity  of  acknowledgment,  681 
Private  examination,  681 
Time  of  acknowledgment,  681 
Adjoining  lot",  or  tracts,  585 

Adjoining  land  leased  to  others,  586 
In  general,  585 

Use  in  connection  with  homestead,  585 
Adopted  children,  540 
Adverse  possession,  567 
Advice  of  counsel : 

Abandonment,  649 
After-acquired  title,  558 

Alienation,  see  infra,  Sales,  CONVEYANCES, 

AND  INCUMBRANCES. 
Alimony,  623 

Allotment,  see  infra.  Claiming,  Selecting, 

and  Setting  Apart. 
Appraisal,  see  infra.  Claiming,  Selecting, 

and  Setting  Apart. 
Appurtenances,  567 
Appurtenances  and  improvements,  588 

Buildings  leased  to  others,  590 

Buildings  not  used  for  homestead  pur- 
poses, 589 

Buildings  on  land  of  another,  588 

Fences,  588 

Improvements  by  insolvent  debtor,  589 
In  general,  588 
Machinery.  589 

Materials  for  improvements,  589 
Outbuildings,  588 

Statute  subjecting  improvements,  589 
Title,  589 
Assignments  for  benefit  of  creditors,  595 

Joinderof  husband  and  wife  in  alienation, 

673 

Attachment  liens,  618 
Attorning,  662 
Bastards,  541 
Boarders,  541 
Bona  fide  purchasers  : 

Consent  of  wife,  687 
Buildings,  588,  589,  590,  592 
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HOMESTEAD,  cont'd. 
Burden  of  proof,  637 

Abandonment,  646 
Value,  60S 
Business  homestead,  590 
Abandonment,  650 
Character  of  business,  591 
Illegal  business,  591 

Inconsistent  use  of  part  of  homestead,  650 
In  general,  590 

Joinder  of  husband  and  wife  in  alienation, 

673 

Lease  by  owner,  591 

Leasing  part  of  premises,  650 

Loss  and  abandonment,  591 

Use  of  premises  for  other  than  home- 
stead purposes,  650 
Change  of  homestead,  598 
Chattel  mortgages  : 

Joinder  of  husband  and  wife,  669 
Children  (see  infra.  Rights  of  Surviving 
Spouse  and  Children): 

Rights  of  children  in  case  of  divorce,  552 
Citizenship,  556 

Claiming,  selecting,  and  setting  apart,  721 

Allotment,  729,  732 

Allotment  or  setting  apart  homestead  to 
widow,  707 

Appointment  of  appraisers  or  commis- 
sioners, 730 

Appraisal,  729,  732 

Ascertainment  of  value,  731 

Capricious  selection,  727 

Claim  and  selection,  721 

Collateral  attack,  736 

Compliance  with  statute,  725 

Design  of  statutes,  722 

Duty  of  officer  to  appraise  and  set  apart, 
730 

Effect  of  sale,  733 

Exceptions  to  allotment,  735 

Excessive  claims,  727 

Failure  of  officer  to  set  apart,  733 

Formal  dedication  and  setting  apart,  723 

General  description  of  land,  726 

Homestead  to  be  selected  by  owner,  722 

Occupancy  as  sufficient  selection,  721 

Presumptions,  736 

Qualifications  of  commissioners,  732 

Reassignment,  735 

Right  of  claimant,  ,26 

Right  to  allotment  in  kind,  730 

Right  to  prescribe  method,  721 

Right  to  sell,  729 

Sales,  729 

Sale  and  payment  of  excess  by  debtor,  735 
Sale  and  payment  of  money  in  lieu  of 

homestead,  729 
Sale  before  allotment,  734 
Sale  of  indivisible  property,  734 
Sale  of  undivided  interest,  731 
Sale  subject  to  homestead,  734 
Selection,  727 

Sufficiency  of  claim  or  declaration,  725 
Technical  objections  disregarded,  726 
Time  of  making  claim  before  sale,  728 
Time  to  assert  cla'm,  727 
Where  property  is  not  in  excess  of  ex- 
emption, 723 
Community  property,  550,  552,  569 
Divorce,  552 

Right  to  claim  homestead  out  of,  566 
Conditional  sales,  673 
!  Volume  XV. 


Homestead.  INDEX.  Homestead. 


HOMESTEAD,  cont'd. 
Conflict  of  laws,  528 

Consent  of  tuife,  see  infra,  SALES,  CONVEY- 
ANCES, and  Incumbrances. 
Consideration  : 

Conveyance  in  consideration  of  support  of 
homesteader  and  wife,  678 
Constitutional   law   (see   infra,  Liabilities 
Antedating  Homestead  Law): 
As  10  liabilities  incurred  after  enactment 

of  law,  615 
Constitutional  provisions,  528 
In  general,  528 

Power  to  adopt  provisions,  528 
Self-executing  provisions,  528 
Joinder  of  husband  and  wife  in  alienation, 
668 

Modification  of  homestead  laws,  532 
Repeal  of  homestead  laws,  532 
Statutory  provisions,  529 
Allowing  alienation,  531 
Allowing  waiver  of  exemption,  531 
Conferring  homestead  upon  widow  and 

children  of  deceased  owner,  529 
Constitutional   provisions   and  limita- 
tions, 529 
Discretion  of  legislature,  530 
Discrimination  between  creditors,  531 
Effect  of  constitutional  provisions  for 

exemption,  530 
Enlarging  constitutional  exemption,  530 
Particular  debts,  531 
Power  of  legislature,  529 
Power  to  enlarge  exemption,  530 
Restraint  on  alienation,  531 
Retroactive  homestead  laws,  530 
Special  or  class  legislation,  529 
Statutory  definition  of  terms  used  in 

constitution,  532 
Title  of  acts  and  unity  of  subject-matter, 
529 

Construction,  see  infra,  INTERPRETATION. 
Contest  of  claim  and  selection,  737 
Conveyances,  see  infra.  Abandonment;  Sales, 
Conveyances,  and  Incumbrances. 
Crops,  593 
Curtesy,  559,  715 

Death,   see  infra.    Rights  of  Surviving 

Spouse  and  Children. 
Debt,  see  infra.  Liabilities  Antedating 

Homestead  Law;  Liabilities  as  Against 

Which   Homestead  May   Be  Claimed; 

Liabilities  Incurred  After  Enactment 

of  Law. 
"  Debts  contracted,"  616 
Debts  of  decedent,  700 
Declarations  : 

Abandonment,  649 
Definition,  525 

Dependent,  see  infra,  OBLIGATION  TO  SUPPORT 

and  Condition  op  Dependence. 
Dependent  females,  536,  546 
Deserted  wife,  547,  548 

Detached  parcels  of  /and,  see  infra,  Property 

in  Which  Exemption  May  Be  Claimed. 
Determinable  fee,  527 
Divorce,  550 

Community  property,  552 

Consent  of  wife,  686 

Disposition  of  homestead  by  court,  553 

Effect  of  divorce  in  general,  550 

Effect  of  guilt  of  claimant,  550 

Power  of  court  to  dispose  of  homestead,  553 
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HOMESTEAD,  cont'd. 
Divorce,  cont'd. 

Rights  of  children,  552 

Rights  of  husband  in  his  own  property, 

551 

Rights  of  husband  in  separate  property  of 

his  wife,  551 
Rights  of  wife  in  her  husband's  property, 

552 

Rights  of  wife  in  her  own  property,  552 

Statutory  provisions,  553 
Domicil,  see  infra,  Residence. 
Dower,  559,  715 

Rights  of  surviving  spouse  and  children, 

705 
Duress : 

Consent  of  wife,  682 

Dwelling  house,  see  infra.  Occupancy; 
Use  for  Other  Purposes  than  as  Resi- 
dence. 

Eminent  domain : 

Damages  in  condemnation  proceedings, 
596 

Joinder  of  husband  and  wife,  679 
Encumbrances,  see  infra,  Sales,  CONVEY- 
ANCES and  Incumbrances. 
Enforcement  and  protection  of  right,  718 
Allotment  in  chancery,  719 
Allotment  when  jurisdiction  is  acquired 

on  other  grounds,  719 
Exhaustion   of   property   before   sale  of 

homestead,  741,  742 
Insolvency  courts.  720 
Jurisdiction,  718 
Jurisdiction  as  to  dower,  720 
Jurisdiction  limited  to  allotment,  see  infra. 
Claiming,    Selecting,    and  Setting 
Apart. 
Probate  courts,  720 
Relief  against  infringement  of  right,  738 
At  law,  738 
Damages,  739 
Equity,  739 
Evidence,  740 
Injunction,  739 
Sale  set  aside,  738 
Entireties,  566 
Equitable  estate,  560 
Equity  of  redemption,  563 
Estate,  see  infra.  Nature  of  Estate  or 
Richt;  Title  or  Interest  Necessary  to 
Support  Homestead  Exemption. 
Estoppel,  659 

As  against  parties  misled  by  acts  of  aban- 
donment, 660 
Attorning,  662 

Change  of  selection  after  charging  other 
land,  660 

Change  of  selection  after  representations 

inducing  dealings,  661 
Consent  of  wife,  686 

Conveyance  by  husband  without  joinder 

of  wife,  661 
Covenants,  660 
Fraudulent  conveyances,  662 
Joinder  of  husband  and  wife  in  alienation 

of  homestead,  671 
Matter  of  record,  662 
Merc  acts  or  declarations,  659 
A'es  judicata,  662 
Void  conveyance,  661 
Execution  sale,  597 

Exhaustion  of  property  before  homestead, 741 
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HOMESTEAD,  cont'd. 

Extent,  see  infra,  PROPERTY  IN  WHICH  Ex- 
bmptIon  May  Be  Claimed. 
Family  (see  infra,  Married  Women): 
Definition  of  family  and  head  of  family,  537 
Adopted  children,  540 
Citizenship,  see  infra,  CITIZENSHIP. 
Cohabitation  of  husband  and  wife,  542 
Death  or  removal  of  wife  and  children, 
546 

Effect  of  divorce,  see  infra.  Divorce. 
Failure  to  support  family,  540 
Good  faith,  540 
Illegitimate  children,  541 
In  general,  537 

Judgment  obtained  before  marriage,  544 
Lease  of  homestead,  542 
Liens  attaching  before  marriage,  544 
Living  together  and  keeping  house,  541 
Mere  contract  relation,  541 
More  than  one  person  necessary,  537 
Natural  or  moral  obligation  to  support, 
539 

Necessity  for  marriage,  537 
Number  of  persons,  537 
Obligation  to  support  and  condition  of 

dependence,  538 
Permanent  separation  or  loss  of  family, 

545 

Persons  having  care  and  support  of  de- 
pendent females,  546 

Removal  of  husband,  542 

Residence,  see  infra,  Residence. 

Rights  of  married  women,   see  infra. 
Married  Women. 

Stalutory  definition.  537 

Temporary  loss  of  status,  546 

Temporary  separation  of  family,  544 

Termination  of  status,  544 

Time  of  acquiring  status,  544 

Two  persons,  537 

Unmarried  persons,  543 

Widow,  542 

Widower,  542 
Necessity  for  family,  535 

In  general,  535 

Laws  not  requiring  family,  535 
Statutory  provisions,  535 
Termination  of  status,  544 

Death  or  removal  of  wife,  545 
Death  or  removal  of  wife  and  children, 
546 

Permanent  separation  or  loss  of  family, 

545 

Persons  having  care  and  support  of  de- 
pendent females,  546 
Temporary  loss  of  status,  546 
Temporary  separation  of  family,  544 
Time  of  acquiring  status,  544 
Fire  insurance  : 

Proceeds  of  insurance,  596 
Fixtures,  see  infra,   LIABILITIES  INCURRED 

After  Enactment  of  Law. 
Forced  sale,  664 
Foreclosure  of  mortgages,  597 
Forfeiture,  639 
Fraud : 

Consent  of  wife  to  alienation,  682 
Land  fraudulently  acquired  or  conveyed, 

609 

Frauds,  statute  of,  562 
Fraudulent  conveyances,  597 
Abandonment,  655 
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HOMESTEAD,  cont'd. 
Fraudulent  conveyances,  cont'd. 

Alienation  or  incumbrance  of  homestead 
not  fraudulent  as  against  general  credit- 
ors, 664 
Esloppel,  662 
Freehold  estate,  527 
Gifts,  567,  624 
Good  faith,  540 
Guardian  and  ward,  536 
Head  of  a  family  (see  infra,  Family),  305 
Hotels,  583 
Householder,  536,  774 
Housekeeper,  536,  541 

Husband  and  wife  (see  infra.  Curtesy;  Di- 
vorce; Dower;  Family;  Married  Wo- 
men; Rights  of  Surviving  Spouse  and 
Children;  Title  or  Interest  Neces- 
sary to  Support  Homestead  Exemp- 
tion): 

Alienation,  see  infra,  Sales,  Conveyances, 

and  Incumbrances 
Power  of  husband  and  wife  respectively  to 
abandon  homestead,  657 
Impairment  of  obligation  of  contracts,  611 
Improvements  (see  infra,  Appurtenances  and 
Improvements;    Sales,  Conveyances, 
and  Incumbrances),  567 
Allotment  of  improvements  between  co- 
tenants,  570 
Incumbrances  for  improvements,  674 
Texas  rule  against  incumbrances,  689 
Valuation,  606,  607 
Income,  see  infra,  Proceeds  and  Product 

of  Exempt  Homestead. 
Incumbrances,   see  infra.   Sales,  Convey- 
ances, and  Incumbrances. 
Insanity : 

Joinder  of  husband  and  wife  in  alienation 
of  homestead,  672 

Insurance,  proceeds  of,  596 

Intention,  see  infra.  Abandonment;  Occu- 
pancy. 

Interest,  see  infra,  Title  or  Interest  Nec- 
essary to  Support  Homestead  Exemp- 
tion. 

Interpretation,  533 

Case  must  be  within  spirit  and  intent  of 
law,  534 

Construction  of  statutes  together,  535 
Equitable  principles,  534 
Exceptions,  534 
Intention  governs,  533 
Liberal  construction,  533 
Prevention  of  fraud,  534 
Provisos,  534 
Retroactive  operation,  535 
Rules  for  construction  of  homestead  laws, 
533 

Joint  tenancy,  527 

Joint  tenants  and  tenants  in  common,  567 

Allotmenl  of  improvements,  570 
Claim  by  boih  tenants,  569 
Community  property  after  divorce,  569 
Conveyance  of  undivided  interest,  568 
Coparceners,  569 
Debtor  owning  almost  all,  568 
Exclusive  possession,  568,  569 
Extent  of  right,  570 
Husband,  wife,  and  child,  568 
Interference  with  rights  of  cotenants,  569 
Land  owned  in  common  or  joinily  by  hus- 
band and  wife,  566 
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HOMESTEAD,  nt'd. 

Joint  tenants  and  tenants  in  common,  cont'd. 
Partition  between  cotenanis,  569 
Prevailing  doctrine  allows  homestead,  568 
Proceeds  of  partition  sale,  570 
Sale  of  property  upon  partition,  570 
Statutory  provisions,  570 
View  that  homestead  cannot  be  claimed, 
567 

Widow's  right  in  land  held  in  common  by 
her  husband,  697 
Judgment  liens,  see  infra,   LIABILITIES  IN- 
CURRED After  Enactment  of  Law. 
Judicial  sales,  597 
Jurisdiction,  718 

Chancery,  719 

In  general,  718 

Insolvency  courts,  720 

Probate  courts,  720 
Keeping  house,  see  infra.  Living  Together 

and  Keeping  House. 
Landlord  and  tenant,  559 

Homestead  in  both  lessor  and  lessee,  560 

In  general,  559 

Removal  of  building,  560 

Stipulation  against  use  as  residence,  560 

Tenancy  at  will,  560 

Tenancy  by  sufferance,  560 
Lease : 

Abandonment,  650,  651 

Devise  of  homestead  does  not  work  aban- 
donment, 652 

Joinder  of  husband  and  wife  in  alienation, 
669,  674 

Leasehold  estates,  see  in fra.  Landlord  AND 
Tenant. 

Legislature,  see  infra.  Constitutional  Law. 
Liabilities  antedating  homestead  law,  610 

Act  of  Congress  creating  exemptions, 
613 

Compelling  creditor  first  to  exhaust  other 
property,  612 

Constitutional  exemption,  610,  612 

Continuing  laws  already  in  force,  613 

Contractual  liabilities,  610 

Early  laws  retained  and  exemptions  al- 
lowed thereunder,  613 

Homestead  rights  under  early  laws,  613 

Impairment  of  obligation  of  contracts,  611 

Judgment  liens,  612 

Laws  decreasing  exemption,  614 

Liability  arising  out  of  torts,  614 

Mortgage  liens,  610 

Pre-existing  liens,  610 

Supreme  Court  of  the  United  Slates,  611 
Liabilities  as  against  which  homestead  may  be 
claimed,  609 

Burdc-n  of  proof  637 

Debti  barred  by  limitation,  636 

Debts  contracted  for  before  purchase  of 
homestead,  636 

Effect  of  allotment  on  excepted  obliga 
lions,  636 

Estoppel,  636 

In  general,  609 

Joinder  of  claims  and  causes,  637 
Judgment  costs,  636 

Liabilities  antedating  homestead  lau>,  see 
infra.  Liabilities  Antedating  Home- 
stead Law. 

Liabilities  incurred  after  enactment  of  law, 
sec  infra.  Liabilities  Incurred  After 
Enactment  of  Law. 
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HOMESTEAD,  coif  a. 
Liabilities  as  against  which  homestead  may  be 

claimed,  cont'd. 
Liens  antedating  time  when  exemption  is 

perfected,  636 
Obligations  for  labor  and  material,  635 
Obligations  for  purchase  money,  635 
Pre-existing  debts,  634 
Renewal  of  debts,  635 
Time  of  contracting  liability,  634 
Waiver  of  creditor's  rights,  636 
Liabilities  incurred  after  enactment  of  law,  615  . 
Abandonment  of  homestead  while  retain- 
ing title,  623 
Applicability  of  provisions  in  homestead 
law  relating  to  alienation  and  incum- 
brancing, 627 
Application  of  payments,  626 
Attachment  liens,  618 

Attacking  sale  of  noneyempt  property,  617 
Constitutionality  of  exception,  615 
Debt  of   one  purchasing  premises  from 

vendor,  610 
"  Debts,"  628 
Debts  contracted,  616 
Debts  contracted  before  purchase,  623 
Debts  to  state,  615 
Effect  of  homestead  on  lien,  621 
Fixtures  as  improvements,  632 
Forced  sale,  610 
Foreign  debts,  626 
Improvements,  632 
In  general,  615 
Insolvent  debtors,  617 
Judgment  for  alimony.  623 
Judgment  liens,  618,  621,  626 
Land  acquired  by  descent  or  gift,  624 
Land  purchased  with  trust  funds,  630 
Laws  which  expressly  or  by  implication 

refuse  liens,  622 
Liabilities  arising  out  of  torts  and  public 

wrongs,  615 
Liabilities  expressly  excepted,  623 
Liabilities  incurred  prior  to  acquisition  of 

homestead,  624 
Lien  does  not  attach  to  homestead  prop- 
erty, 622 
Liens  by  contract,  618 

Liens  by  contract  and  operation  of  law,  617 
Liens  by  operation  of  law,  618,  621 
Local  assessments,  615,  G33 
Mechanic's  liens,  619,  C32 
Miscellaneous  exceptions,  634 
Money  borrowed  to  pay  for  labor  and  ma- 
terial, 633 

Money  borrowed  to  pay  purchase  price, 
629 

Mortgage  liens,  618 
Obligations,  628 

Obligations  for  labor,  material,  and  the  ' 
like,  631 

Obligations  for  purchase  money,  626 
Occupying  premises  as  homestead,  625 
Prior  liens,  617 
Prior  occupancy  required,  625 
Purchase  money,  624,  626,  628 
Status  of  judgment  lien  as  against  after- 

acquired  title,  620 
Statutory  exceptions,  627 
Taxes,  615,  633 
"  Thereon,"  632,  633 
Transfer  of  obligation  01  lien,  630 
Valid  subsisting  liens,  623 
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Liabilities  incurred  after   enactment  of  law, 

COIlt'd. 

Vendor's  liens,  626 
\V  ai  irer  of  tort,  616 

When    homestead    right   perfected  with 
reference  to  prior  liens,  619,  620 
/  tens,  see  in/m,  Liabilities  Incurred  After 

Enactment  of  Law. 
Life  estate,  527,  558 
Limitation  of  actions,  636 

Limitations  as  to  value  and  extent,  see  infra. 
Property  in  Which  Exemption  May  Be 
Claimed. 

Living  together  and  keeping  house,  541 

Cohabitation  of  husband  and  wife,  542 

In  general,  541 

Lease  of  homestead,  542 

Removal  of  husband,  542 
Lodging  houses,  583 
Machinery,  589 
Marriage : 

Judgment  obtained  before  marriage,  544 
Lien  attaching  before  marriage,  544 
Necessity  for  marriage,  537 
Termination  of  status,  544 
Time  of  acquiring  status,  544 
Unmarried  persons,  543 
Married  women  (see  infra.  Divorce),  546 
Community  property,  550 
Conveyance  or  incumbrance  by  husband, 
549 

Deserted  wife,  547,  548 

Husband  in  another  state,  555 

HusDand's  property,  547 

Nonresidence  of  wife,  550 

Refusal  or  failure  of  husband  to  claim  ex- 
emption, 549 

Resident  wife,  555 

Rights  of  married  women,  546 

Separate  property  in  general,  546 

Separation  by  agreement,  547,  550 

Statutes  allowing  married  women  home- 
stead exemption  in  separate  property, 
546 

Wife  supporting  family,  547 

Wife  who  has  left  her  husband,  550 

Master  and  servant,  541 

Mechanic's  liens,  see  infra.  Liabilities  In- 
curred After  Enactment  of  Law. 

Mines  and  mining  claims,  593 

Joinder  of  husband  and  wife  in  aliena- 
tion, 675 

Modification,  see  infra,  Repeal  or  Modifi- 
cation of  Homestead  Laws. 
Money,  592 
Mortgage,  567,  577 

Mortgage  liens,  see  infra.  Liabilities  In- 
curred After  Enactment  of  Law. 

Municipal  corporations : 

Extending  limits  of  city,  town,  or  village, 

609 

Nature  of  estate  or  right,  526 

Deierminable  fee,  527 
Estate  for  life,  527 
Freehold  estate,  527 
In  general,  526 
Joint  tenancy,  527 
Mere  privilege,  527 
Title  to  property,  526 
Trust  estate,  527 

Whether  estate  or  mere  privilege,  526 

Necessity  for  family,  see  infra.  Family. 

I! 


HOMESTEAD,  cont'd. 

Nonresidence,  see  infra,  RESIDENCE. 
Object  of  homestead  laws,  526 
"  Obligation,"  628 

Obligation  to  support  and  condition  of  depen- 
dence, 538 
Adopted  children,  540 
Boarders,  541 

Failure  to  support  family,  540 

Good  faith,  540 

Illegitimate  children,  541 

Illustrations,  538 

In  general,  538 

Legal  obligation,  539 

Master  and  servant.  541 

Mere  contract  relations,  541 

Moral  obligation,  539 

Natural  obligation,  539 
Occupancy  (see  infra,  Use  for  Other  Pur- 
poses than  as  a  Residence),  575 

Abandonment  of  intention,  579 

Continuous  occupancy,  581 

Definiteness  of  intention,  579 

Discontinuance  in  building,  580 

Doctrine  that  actual  occupancy  is  neces- 
sary, 577 

Filing  declaration  or  claim,  577 

Intention  in  occupying  premises,  580 

Intention  to  occupy  sufficient,  578 

Joint  occupancy,  582 

Lapse  of  time  before  actual  occupancy,  580 

Manifestation  of  intention,  579 

Mortgaged  premises,  577 

Necessity  for  occupancy  in  general,  575 

Occupancy  by  family,  582 

Occupancy  of  other  property  as  home- 
stead, 578 

Premises  incapable  of  occupancy,  577 

Residence  at  time  of  filing  declaration,  578 

Residence  on  other  premises  than  those 
claimed,  577 

States  in  which  occupancy  is  not  neces- 
sary, 576 

Sufficiency  of  occupancy,  578 

Time  of  forming  intention,  580 

Time  of  occupancy,  581 
Origin  of  homestead,  525 
Parceners,  569 

Parent  and  child,  see  infra,  Children; 
Rights  of  Surviving  Spouse  and  Chil- 
dren. 

Partition,  569,  699,  716 

Proceedings  in  partition  sale,  597 
Partnership,  571 

Business  homestead,  573 

Claim  after  payment  of  partnership  debts, 
572 

Claim  as  against  debt  to  copartner,  572 
Claim  of  homestead  without  consent  of 

copartners,  571 
Consent  of  copartners  to  claim  of  home- 
stead, 571 
Conveyances  between  partners,  573 
Dissolution  of  partnership,  572 
Erection  of  house  with  partnership  funds, 
574 

Extent  of  partner's  right  of  exemption,  574 
Individual  property,  573 
In  general,  571 

Partnership  occupation  of  separate  prop- 
erty, 574 

Partnership  property  in  name  of  partner, 
573 
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MOM  ESTEAD,  cont'd. 
Partnership,  cont'd. 

Prevailing  doctrine  denies  exemption,  571 
Solvent  firms,  572 
Title  as  tenants  in  common,  572 
View  that  homestead  cannot  be  claimed, 
571 

Withdrawal  of  consent  of  copartner,  571 
Personal  property,  592 

Person  entitled  to  benefit  of  homestead  exemp- 
tion, 535 

Citizenship,  see  infra.  Citizenship. 

Definition  of  family  and  head  of  a  family, 
see  infra.  Family. 

Divorce,  see  infra.  Divorce. 

Guardians,  536 

Householder,  536 

Housekeeper,  536 

In  general,  535 

Insolvency  unnecessary,  536 

Living  together  and  keeping  house,  see  infra. 
Living  Together  and  Keeping  House. 

Married  women,  see  infra.  Married 
Women. 

Necessity  for  family,  535 

Obligation  to  support  and  condition  of  depend- 
ence, see  infra.  Obligation  to  Support 
and  Condition  of  Dependence. 

Persons  having  care  and  support  of  de- 
pendent females,  536 

Residence,  see  infra,  RESIDENCE. 

Solvency  of  debtor.  536 

Time  of  acquiring  status,  544 

Trustees,  536 

Unmarried  persons,  543 

Widow,  542 

Widower,  542 
Possession,  see  infra,  OCCUPANCY;  TITLE  OR 

Interest  Necessary  to  Support  Home- 
stead Exemption. 
Power  of  attorney : 

H usband  having  power  of  attorney  from 
wife,  676 

Pre-existing  liabilities,  see  infra,  LIABILITIES 

Antedating  Homestead  Law. 
Priorities,  see  infra.  Liabilities  Incurred 

After  Enactment  of  Law. 
Private  international  law,  528 
Privilege,  527 

Proceeds   and  product  of  exempt  homestead, 

592 

Change  of  homestead,  598 

Change  of  homestead  without  consent  of 

wife,  598 
Crops,  593 

Damages  in  condemnation  proceedings, 
59° 

Exchange  of  homestead,  599 
Exchange  of  homestead  or  sale  and  purchase  of 
new  homestead,  599 

Application  of  surplus  proceeds,  601 

Burden  of  proof,  600 

Debts  for  which  new  homestead  is 
liable,  601 

Declaration,  600 

Delay  in  reinvesting,  600 

Exemption  of  land  purchased  with  pro- 
ceeds of  homestead,  599 

Homestead  in  another  state,  600 

In  general,  599 

Intention  of  selling  old  homestead,  601 
Occupancy  of  new  homestead,  601 
Recording  deeds,  000 
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HOMESTEAD,  cont'd. 
Proceeds  and  product  of  exempt  homestead,  cont'd. 
Exchange  of  homestead,  etc.,  cont'd. 

Time  of  forming  intention  to  invest  pro- 
ceeds, 601 

Vacant  property,  602 

Value,  600 
Execution  sale,  597 
Foreclosure  of  mortgage,  597 
Fraudulent  conveyance,  597 
Intention  to  reinvest  after  sale,  595 
Involuntary  conversion,  596 
Judgment  for  unlawful  sale,  trespass,  or 

injury,  596 
Judicial  and  execution  sales,  597 
Mining  royalties  and  forfeitures,  593 
Partition  sale,  597 
Proceeds  given  to  wife,  595 
Proceeds  in  general,  592 
Proceeds  of  insurance,  596 
Proceeds  of  voluntary  sale  of  homestead, 

594. 

Property  purchased  with  income  of  home- 
stead, 593 

Rent  of  property,  593 

Sale  for  reinvestment,  594 

Sale  on  time,  595 

Statutes  protecting  proceeds,  594 

Voluntary  surrender  to  assignee  for  cred- 
itors, 595 

Profit,  see  infra.  Proceeds  and  Product  of 

Exempt  Homestead. 
Property  in  which  exemption  may  be  claimed, 

574 

Adjoining  lots  or  tracts,  585 

Adjoining  land  leased  to  others,  586 
Husband  and  wife,  585 
In  general,  585 
Particular  uses,  586 
Residence  on  leased  land,  585 
Use  in  connection  with  homestead,  585 
Appurtenances  and  improvements,  5S8 
Buildings  leased  to  others,  590 
Buildings  not  used  for  homestead  pur- 
poses, 589 
Buildings  on  land  of  another,  588 
Fences,  588 

Improvements  by  insolvent  debtor,  589 
In  general,  588 
Machinery,  589 

Material  for  improvements,  589 
Outbuilding,  588 

Statute  subjecting  improvements,  589 

Title,  589 
Business  homestead,  590 
Failure  to  use  entire  tract,  585 
In  general,  574 

Land  fraudulently  acquired  or  conveyed, 

609 

Limitations  as  to  value  and  extent,  602 

Burden  of  proof,  608 
Determining  value,  607 
Effect  of  improvement.*,  606 
Effect  of  laws  changing  value  and  extent  of 
homestead,  60S 
Extending  limits  of  city,  town,  or  vil- 
lage, 609 
In  general,  608 

Statutes  enlarging  the  homestead,  608 
Excessive  homesteads,  605 
Fee  value  basis  of  valuation,  608 
Improvements,  607 
Incumbrances,  607 
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HOMESTEAD,  c  nt'd. 
Property  in  which  exemption  may  be  claimed, 

cont'd. 

Limitations  as  to  value  and  extent,  cont'd. 
Indivisible  homesteads,  605 
1 11  general,  602 

Land  included  in  a  public  street  or  alley, 

603 

Quantity,  603 

Revaluation  of  homestead,  607 

Right  of  selection,  603 

Right  to  add  to  homestead,  607 

Rural  homestead,  604 

Status  of  excessive  homesteads,  605 

Subjecting  excess,  606 

Time  to  which  determination  of  value 

should  relate,  60S 
Urban  homestead,  604 
Value,  603 
Money  and  other  personal  property,  592 
Buildings  disconnected  from  soil,  592 
In  general,  592 

Material  for  use  of  homestead,  592 
Occupancy,  see  infra,  Occupancy. 
Proceeds  and  product  of  exempt  homestead,  592 

Change  of  homestead,  598 

Change  of  homestead  without  consent 

of  wife,  598 

Crops,  593 

Damages  in  condemnation  proceedings, 

59° 

Exchange  of  homestead  or  sale  and  purchase 
of  new  homestead,  599 

Application  of  surplus  proceeds,  601 

Burden  of  proof,  600 

Debts  for  which  new  homestead  is 

liable,  601 
Declaration,  600 
Delay  in  reinvesting,  600 
Exemption   of  land  purchased  with 

proceeds  599 
Homestead  in  another  state,  600 
In  general,  599 

Intention  in  selling  old  homestead,  601 
Occupancy  of  new  homestead,  601 
Recording  deeds,  600 
Time  of  forming  intention  to  invest 

proceeds,  601 
Vacant  property,  602 
Value,  600 

Execution  sale,  597 

Foreclosure  of  mortgage,  597 

Fraudulent  conveyance,  597 

Intention  to  reinvest  after  sale,  595 

Involuntary  conversion,  596 

Judgment  for  unlawful  sale,  trespass,  or 
injury,  596 

Judicial  and  execution  sales,  597 

Mining  royalties  and  forfeitures,  593 

Partition  sale,  597 

Proceeds  given  to  wife,  595 

Proceeds  in  general,  592 

Proceeds  of  insurance,  596 

Proceeds  of  voluntary  sale   of  home- 
stead, 594 

Property   purchased   with    income  of 

homestead,  593 
Rent  of  property,  593 
Sale  for  reinvestment,  594 
Sale  on  time,  595 
Statutes  protecting  proceeds,  594 
Voluntary  surrender  to  assignee  of  wife, 

595 
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HOMESTEAD,  cont'd. 
Property  in  which  exemption  may  be  claimed, 

cont'd. 
Rural  property.  574 
Separate  and  detached  parcels  of  land,  586 

In  general,  586 

Lots  or  tracts  leased  to  others,  588 
Parcels  of  land  cornering  on  each  other, 

587 

Quarter  section  lines  and  fences,  587 
Railroads,  587 
Streams,  587 

Use  in  connection  with  homestead,  588 
What  constitutes  separation  of  tracts, 

587 

Separate  homesteads  at  same  time,  602 
Separate  homesteads  in  same  tract,  602 
Urban  property,  574 

Use  for  other  purposes  than  as  residence,  see 
infra,  Use  for  Other  Purposes  than 
as  Residence. 
Protection  of  right,  see  infra.  Enforcement 

and  Protection  of  Right. 
Public  lands,  567 

Purchase  of  public  lands,  562 
Purchase  money  (see  infra.  Liabilities  In- 
curred After  Enactment  of  Law): 
Joinder  of  husband  and  wife  in  alienation 

of  homestead,  673 
Texas  rule  against  incumbrances,  689 
Questions  of  law  and  fact : 

Intention  to  abandon,  645 
Quit-claim  deed,  679 
Ratification : 

Consent  of  wife,  687 
Records,  662,  682 
Release  : 

Joinder  of  husband  and  wife  in  alienation. 

679 

Remainder,  557 

Removal,  see  infra,  ABANDONMENT. 

Rents,  see  infra,  Proceeds  and  Product  of 

Exempt  Homestead. 
Repeal  or  modification  of  homestead  laws,  532 
Effect  of  constitutional  provisions  for  ex- 
emption, 532 
Effect  of  repeal,  533 
Power  to  modify  or  repeal,  532 
What  constitutes  repeal,  532 
Residence  (see  infra.  Occupancy;  Use  for 
Other  Purposes  than  as  Residence), 
554 

Actual  residence  necessary,  554 
Construed    as    restricted    to  residents 

though  not  expressly  so  restricted,  554 
Domicil   distinguished    from  residence, 

554 

Express  requirement  of  residence,  554 
Husband  in  another  state,  555 
In  general,  554 
Intention  to  remove,  555 
In  the  absence  of  express  restriction,  554 
Nonresident  wife,  555 
Removal  from  state,  555 
Residence  of  family,  555 
Rights  of  married  women,  555 
Time  of  becoming  resident,  556 
Res  judicata,  662 

Retrospective  laws,  see  infra.  Liabilities  An- 
tedating Homestead  Law. 
Reversion,  557 

Right,  see  infra.  Nature  of  Estate  or. 
Right. 
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HOMESTKAD,  cont'd. 
Eight  of  way  : 

Joinder  of  husband  and  wife  in  aliena- 
tion, 675 

Eights  of  surviving  spouse  and  children,  693 

Abandonment,  702 
Acceptance  of  dower,  705 
Against   whai    debts    exemption  exists, 
700 

Alienation,  703 

Alienation  after  husband's  death,  703 
Allotting  or  setting  apart  homestead,  707 
Antenuptial  contract,  706 
Children,  708 

Continuance  of  husband's  homestead  for 

benefit  of  widow,  694 
Control  and  conflict  of  rights,  713 
Curtesy,  715 
Debts  of  survivor,  701 

Debts  outstanding  as  sale  of  homestead 

for  payment  of  debts,  701 
Distributive  share  in  lieu  of  dower,  706 
Divorce,  705 
Dower,  715 

Equitable  interest,  697 

Existence  of  children  unnecessary  to  en- 
able surviving  husband  to  claim  home- 
stead, 693 

Extent  and  character  of  interest,  712 

Heirs,  709 

Homestead  created  after  husband's  death, 
696 

Homestead  held  not  subject  to  partition, 
699 

Ho.v  interest  may  be  barred,  701 
Husband's  devise,  706 

Nscessity   of    outstanding  indebtedness 

against  decedent's  estate,  700 
Nonresidence  in  state,  704 
Occupancy,  699  712 
Of  widower,  693 
Partition,  716 
Partition  suit  of  heirs,  699 
Remarriage,  705 

Rights  of  surviving  husband  in  homestead 

of  deceased  wife,  693 
Sale  of  homestead,  716 
Sen i  it;  a  >art  homestead  to  children,  712 
Ter  nin  uion  of  interest,  717 
Waiver,  702 

Whether  widow's  rights  assignable,  698 
Widow  entitled  apart  from  existence  of 

children,  695 
Widow  entitled  to  conditional  life  estate 

in  homestead,  697 
Widow  in  general,  694 
Widow's  right  in  lands  held  in  common 

with  another,  697 
WiQ  of  wife,  694 
Rural  horn  steads,  574,  604 
Rural  property,  574 

Srflfs,  see  infra.  Proceeds  and  Product  op 
Ex  km  it  Homestead. 

Sales,  conveyances,  and  incumbrances  (sec  infra. 
Abandonment;  Claiming,  Selecting 
and  Setting  Apart;  Fraudulent  Con- 
veyances): 

California  rule  against  incumbrances, 
689 

Consideration,  691 

Conveyance  of  homestead  under  power  of 

attorney,  690 
Disposition  of  homestead  by  will,  6<;2 


HOMESTEAD,  cont'd. 
Sales,  conveyances,  and  incumbrances,  cont'd. 
Effect  of  alienation  or  incumbrance  without 
joinder  or  consent  of  wife,  683 

Acquiescence,  6S7 

Contracts  to  convey,  686 

Conveyances  valid  subject  to  homestead 

privilege,  683 
Curative  acts,  687 
Divorce,  686 
Estoppel,  686 

Homestead  privilege  terminated,  683 
In  general,  683 

Proceedings  to  set  off  excess,  685 

Purchasers  with  and  without  notice,  687 

Ratification,  687 

Separation.  686 

Transfer  of  possession,  686 

Validity  as  to  excess  over  homestead 

exemption,  684 
Equities  on  rescission  of  conveyance,  691 
Georgia  rule  against  incumbrances,  690 
Louisiana  rule  against  incumbrance,  690 
Prohibition  of  alienation  or  incumbrance  by 

husband  without  joinder  or  consent  of 

wife,  665 
Abandoned  homestead,  678 
Abandoned  wife,  675 
Acknowledgment,  681 
Acts  of  husband  sufficient  to  create  lien 

by  estoppel,  671 
Agreement  to  give  portion  of  fruit  crop 

to  persons  furnishing  trees,  678 
Applications  of  rule,  668 
Assignments  for  benefit  of  creditors,  673 
Business  homestead,  673 
Changing  character  of  lien,  669 
Character  of  instrument  or  contract,  679 
Chattel  mortgages,  669 
Conditional  sales,  673 
Constitutionality  of  statutes,  668 
Contracts  to  convey,  670 
Conveyance  by  trustee  or  guardians,  677 
Conveyance  by  wife  of  homestead  owned 

by  her,  677 
Conveyance  by  wife  of  homestead  pre- 
viously conveyed  to  her  by  husband, 

671 

Conveyance  in  consideration  of  support 

of  homesteader  and  wife,  678 
Conveyance  in  order  to  effect  change  of 

residence,  678 
Conveyance  of  incumbrance  of  excess 

over  homestead,  677 
Conveyance  to  .vife,  676 
Dedication  to  public  use,  669 
Description,  681 
Disclaimer  of  homestead,  671 
Du ress,  6S2 
Eminent  domain,  679 
Equitable  title,  668 
Excess  over  homestead,  677 
Executory  contract,  670 
Executory  contract  of  purchase,  668 
Existence  of  wife  must  be  shown,  667 
Express  release  or  waiver  of  right,  679 
Express  reservation  of  homestead  right, 

676 

Formal  requisites  of  alienation.  679 
Fraud, 682 

Grant  of  right  of  way  to  railroad,  675 

Homestead  not  filed,  676 

Homestead  right  not  accrued,  678 
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HOM  ESTEAD,  cont'd. 
Sales,  conveyances,  and  incumbrances,  cont'd. 
Prohibition  of  alienation,  etc.,  cont'd. 
Improvements,  669 
Incumbrance  for  improvements,  674 
Incumbrance  for  purchase  money,  673 
Insane  wife,  672 

Land  not  allotted  as  homestead,  676 
Leased  premises,  66g 
Leasing,  674 

License  to  remove  minerals,  675 

Marriage  subsequent  to  application  for 
loan,  671 

Mechanic's  liens,  678 

Minerals,  675 

Nature  of  wife's  right,  668 

Occupation  of  more  land  than  can  be 
held  exempt,  669 

Ownership  by  husband  of  other  prop- 
erty exceeding  in  value  statutory  ex- 
emption, 669 

Power  of  attorney  from  wife,  676 

Prior  incumbrances,  675 

Quitclaim  deed,  679 

Reality  of  consent,  682 

Reason  of  rule,  668 

Record,  682 

Recovery  of  purchase  money,  671 
Release,  679 

Release  of  dower  insufficient,  681 
Relinquishment  of  equity  of  redemp- 
tion, 669 

Requirement  of  joinder  of  wife  in  in- 
cumbrance does  not  prohibit  aliena- 
tion by  husband  alone,  679 

Right  of  way,  675 

Rule  must  be  established  by  constitu- 
tion or  statute,  666 
Rule  stated,  665 

Sale  of  timber  growing  on  homestead, 

669 

Separate  conveyances,  679 
Separation,  672 
Specific  performance,  671 
Taxes,  678 

Unmarried  head  of  family,  679 

Verbal  assent  of  wife,  679 

Waiver  of  right,  679 

When  rule  has  no  application,  678 

Where  both  acquisition  of  homestead 
and  marriage  occurred  before  adop- 
tion or  restriction,  677 

Wife  as  actual  party  to  instrument,  680 

Wife  living  apart  from  her  husband, 
672 

Rights  between  holder  of  incumbrance 
covering  homestead  and  other  creditors, 
691 

Rights  between  holder  of  incumbrance 

covering  homestead  and  owner,  691 
Rights  between  owner  and  creditors  other 

than  holder  of   incumbrance  covering 

homestead,  692 
Rights  of  surviving  spouse  and  children, 

-03 

Bight  to  alienate  or  encumber  homestead,  662 

Encumbrances,  663 

Forced  sale,  664 

Fraud  as  against  creditors,  664 

Motive  of  vendor  immaterial,  665 

Rule  stated,  662 

Sale  under  foreclosure  of  morigage  or 
deed  of  trust,  664 
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HOMESTEAD,  cont'd. 

Sales,  conveyances,  and  incumbrances,  cont'd. 
Texas  rule  against  incumbrances,  688 

Applications  of  rule,  688 

Crops,  688 

Examples,  688,  689 

Exceptions  to  rule,  689 

Improvements,  689 

Purchase  money,  689 

Rule  stated,  688 
Scope  of  title,  525 

Selection,  see  infra.  Claiming,  Selecting, 

and  Setting  Apart;  Estoppel. 
Separate  and  detached  parcels  of  land,  see 

infra.  Property  in  which  Exemption 

May  Be  Claimed. 
Separate  homesteads,  602 

At  same  time,  602 

In  same  tract,  602 
Separate  property  of  married  women,  546 

Deserted  wife,  547 

Divorce,  552 

Domicil  of  wife,  546 

Homestead  in  separate  property,  546 

In  general,  546 

Separation  by  agreement,  547 

Statutes  allowing  married  women  home, 
stead  exemption  in  separate  property, 
546 

Title  necessary  to  support  homestead,  564 

Wife  supporting  family,  547 
Separation,  547,  550,  702 

Consent  of  wife,  686 
Separation  of  family,  544,  545 
Special  assessments,  615,  633 
Specific  performance : 

Contracts  to  convey  homesteads,  671 
Status,  see  infra,  Family;  Constitutional 

Law;  Liabilities  Antedating  Homestead 

Law. 
Store,  583 
Succession,  624 

Title  acquired  by  descent  or  devise,  566 
Support,  see  infra.  Obligation  to  Support 

and  Condition  of  Dependence. 
Taxes,  615,  633 
Tenancy  at  will,  560 
Tenancy  by  sufferance,  560 
Tenants  in  common,  see  infra.  Joint  Tenants 

and  Tenants  in  Common.  ' 
Termination  of  status,  see  infra,  Family. 
Texas  rule  against  incumbrances,  see  infra. 

Sales,  Conveyances,  and  Incumbrances. 
"  Thereon,"  632,  633 
Timber : 

Joinder  of  husband  and  wife  in  alienation, 

669 

Time  of  acquiring  status  (see  infra.  Family); 
In  general,  544 

Judgment  obtained  before  marriage,  544 
Liens  attaching  before  marriage,  544 
Title,  526 

Buildings  or  machinery  to  which  owner  of 
homestead  has  no  title,  589 
Title  or  interest  necessary  to  support  homestead 
exemption  (see  infra,  Proper!  y  in  Which 
Exemption  May  Be  Claimed),  556 

Abandonment  of  contract  to  purchaser,  563 

After-acquired  tille,  558 

Appurtenances,  567 

Claim  as  against  vendor,  562 

Curtesy,  559 

Dower,  559 
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HOMESTEAD,  cont'd. 
Title  or  interest  necessary  to  support  homestead 
exemption,  cont'd. 
Equitable  estate  or  interest,  560 
Equity  of  redemption,  563 
Fraud  upon  creditors,  564 
Improvements,  567 
In  general,  556 

Land  held  under  contract  to  purchase,  561 
Leasehold  estates,  559 
Lessor  and  lessee,  560 
Life  estates  55S 
Mortgaged  premises,  567 
Occupancy  under  deed  from  one  without 

title,  558 
Oral  contract  to  purchaser,  562 
Partnership  property,  571 

Business  homestead,  573 

Claim  after  payment  of  partnership 
debts,  572 

Claim  as  against  debt  10  copartner,  572 

Claim  of  homestead  without  consent  of 
copartners,  571 

Consent  of  copartner  to  claim  of  home- 
stead, 571 

Conveyances  between  partners,  573 

Dissolution  of  partnership,  572 

Erection  of  house  with  partnership 
funds,  574 

Extent  of  partner's  right  of  exemption, 
574 

Individual  property,  573 
In  general,  571 

Partnership  occupation  of  separate  prop 
erty,  574 

Partnership  property  in  name  of  partner, 
573  .  . 

Prevailing  doctrine  denies  exemption, 
571 

Solvent  firms,  572 
Title  as  tenants  in  common,  572 
View  that  homestead  cannot  be  claimed, 
571 

Withdrawal  of  consent  of  copartner,  572 
Possession  alone,  558 
Possession  as  notice,  561 
Possessory  interest  necessary,  556 
Property  held  in  common  or  in  joint  tenancy, 
567 

Allotment  of  improvements,  570 
Claim  by  both  tenants,  569 
Community  property  after  divorce,  569 
Conveyance  of  undivided  interest,  568 
Coparceners,  569 
Debtor  owning  almost  all,  568 
Exclusive  possession,  568,  569 
Extent  of  right,  570 
Husband,  wife,  and  child,  568 
I  nterfcrcnce  with  rights  of  cotcnants,  569 
Partition  between  cotcnants,  569 
Prevailing  doctrine  allows  homestead, 
b68 

Proceeds  of  partition  sale,  570 
Sale  of  property  upon  partition,  570 
Statutory  piovisions,  570 
View  that  homestead  cannot  be  claimed, 
567 

Property  held  in  trust,  564 
Public  lands,  567 
Purchase  of  public  lands,  562 
Remainder,  557 
Reversion,  5«,7 
Right  to  possession,  562 

131 1 


HOMESTEAD,  cont'd. 
Title  or  interest  necessary  to  support  homestead 
exemption,  cont'd. 
Several  lands  or  contracts  held  by  differ- 
ent titles,  564 
Statute  of  frauds.  562 

Stipulation  in  lease  against  use  as  resi- 
dence, 560 
Tenancy  at  will,  560 
Tenancy  by  sufferance,  560 
Title  acquired  by  descent  or  devise,  566 
Title  acquired  by  gift,  567 
Title  by  adverse  possession,  567 
Title  in  husband  or  wife  or  both,  564 
Claim  of  homestead  by  husband,  565 
Community  property,  566 
Land  owned  in  common  or  jointly,  566 
Separate  homesteads,  566 
Separate  property  of  husband,  565 
Separate  property  of  wife,  564 
Separate  tracts  owned  by  each,  565 
Tenancy  by  entireties,  566 
Title  taken  in  another's  name,  563 
Vendor  and  purchaser,  561 
Vendor  retaining  legal  title,  567 
Whether  exemption  is  dependent  upon 

title  as  against  creditors,  557 
Whether  exemption  is  dependent  upon 
title  as  against  paramount  title,  557 
Torts,  614,  615 

Trust  deed  and  power  to  sell  mortgage,  563 
Trusts  and  trustees,  536 
Unmarried  persons,  543 

Unmarried  man,  543 

Unmarried  woman,  543 
Urban  homesteads,  574,  604 
Urban  property,  574 

Use  for  other  purposes  than  as  residence  (see 

infra,  OCCUPANCY),  582 

Hotels,  583 

In  general,  582 

Lease  of  part,  584 

Lodging  nouses,  583 

Office,  store,  or  shop,  in  building,  583 

Premises  leased  to  others,  582 

Premises  not  susceptible  of  being  a  dwell- 
ing house,  584 

Primary  and  chief  use,  584 

Use  in  pari  for  business,  583 

Use  in  part  for  other  purposes,  583 
Value,  see  infra.  Property  in  Which  Ex- 
emption May  Re  Claimed. 
Vendor  and  purchaser  (see  infra.  Sales,  Con- 
veyances AND  INCI'MHRANCES): 

Land  held  under  contract  to  purchase,  561 
Abandonment  of  contract,  563 
Claim  as  against  vendor,  562 
In  general,  561 
Oral  contract,  562 
Payment  of  price  by  creditor,  563 
Purchase  of  public  lands,  562 
Right  to  possession,  562 
Statute  of  frauds,  562 

Vendor  retaininn  legal  possession,  567 
Vendor's  Hen,   sec  infra.  Liabilities  In- 
curred After  Enactment  of  Law. 
Waiver,  638 

Dissolution  of  family,  639 

Examples,  638,  639 

Express  waiver,  638 

Failure  to  assert  exemption  before  sale, 

638 

Implied  waiver,  638 
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Husband  and  Wife. 


HOM  ESTEAJD,  cont'd. 
Waiver,  cont'd. 

Joinder  of  husband  and  wife  in  aliena- 
tion, 679 

Persons  to  whom  waiver  may  be  made, 

639 

Rights  of  surviving  spouse  and  children, 

702 

Widow  (see  infra,  Rights  of  Surviving 

Spouse  and  Children),  540,  542 
Widower,  540,  542 
Wills : 

Disposition  of  homestead  by  will,  692 
HOMICIDE,  743 
HOMOEOPATHIC,  743 
HOMOLOGATE,  743 
HOMOLOGATION,  743 
HONEST,  744 
HONESTY,  744 
HONORARIUM,  745 
HONORARY,  745 
HONORED,  744 
HONOR  POLICY,  745 
HOOK,  745 
HOPE,  745 
HOPPER,  745 
HOPPER  BARGE,  745 
HORN,  745 

HORSEMANSHIP,  745 

HOUSE  RACING,  746 

Associations,  747 
Gaming,  746 
Highways,  746 

Right  to  protection,  463 
Societies  and  clubs,  747 

HORSES,  750 

Definition,  750 
Soundness,  751 
Vice,  754 

What  constitutes  unsoundness  or  vice,  754 
HOSIERY,  756 

HOSPITALS  AND  ASYLUMS,  757 

Animal  hospitals,  765 
Charitable,  758 
Contagious  diseases,  763 
Eleemosynary,  758 
Incorporation,  760 
Insanity,  762 
Nuisances,  764 
Private  hospitals,  759 

Public  and  private  charitable  hospitals  and  asy- 
lums, 760 
Board  of  directors,  761 
Closely  analogous  at  law,  760 
Confinement  in  insane  asylum,  762 
Eligibility  of  women  as  officers,  762 
Liability  for  tort  or  negligence,  762 
Liability  of  the  institution,  763 
Officers  and  employees,  761 
Support  and  maintenance,  761 
Tenure  of  and  removal  from  office,  762 

Public  hospitals,  758 
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HOSTILE,  765 
HOSTILITIES,  765 
HOSTLER,  765 
HOTCHPOT,  765 
HOTEL,  766 
HOURS,  767 

HOURS  OP  LABOR,  767 

HOUSE,  767 

Deeds,  771 
Legislature,  772 

HOUSEBOTE,  773 

HOUSEHOLD,  773 

HOUSEHOLDER,  774 

Homestead,  536 
Lodgings,  775 

HOUSEKEEPER,  776 

Homestead,  536,  541 

HOUSE  OF  ENTERTAIN3IENT,  776 

HOUSE  OP  ILL  FAME,  776 

HOUSE  OF  RELIGIOUS  WORSHIP,  776 

HOUSE  OF  REPRESENTATIVES,  776 

HOUSES  OF  REFUGE  AND  CORREC- 
TION, 777 
Common  nature,  object,  and  purpose,  778 

Definition,  777 
Eleemosynary,  778 
History,  778 
Management,  779 
Organization,  779 

Penal  element  differs  in  degree  with  nature 

of  institution,  779 
Penal  or  quasi-ptnsX,  778 
Private  reformatory  institutions,  782 
Public  institutions,  778 

HOVEL,  782 

HOW,  783 

HOWEVER,  783 

HUCKSTER,  783 

HULL,  783 

HUMAN  BEING,  783 
HU3IANE  PURPOSE,  783 
HUNDRED,  783 
HUNG,  783 
HUNTING,  783 
HURRICANE,  783 
HURT,  784 

HUSBAND  AND  WIFE  (see  Homestead: 

Implied  Trusts),  789 
Abandonment : 

Necessaries,  888 
Abandonment  of  husband  : 

Wife's  equity  to  setilement,  845 
Abandonment  or  separation,  808 
Abjuration  of  realm,  809 
Effect  of  husband  accepting  permanent 

abode  in  another  state,  810 
Effect  of  husband's  renunciation  of  marital 
relation,  810 
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HUSBAND  AMI  WIPE,  cont'd. 
Abandonment  or  separation,  cont'd. 

Removal  of  wife's  disabilities,  8lO 

Statutes,  809 

Survivorship,  824 

Without  leaving  realm,  808 
Abduction,  862,  864 

Husband,  866 
Absence  of  husband  : 

Wife  as  head  of  family,  812 
Actions,  794 
Admissions : 

Admissibility  of  husband's  admission,  859 
Adultery,  863 

Necessaries  for  children,  892 

Nonliability  of  husband  for  necessaries 
furnished  to  wife  after  adulterous  elope- 
ment, 889 

Wife's  adultery  as  defense  for  nonsupport, 
815 

Wife's  right  of  aciion  for  alienation  of  hus- 
band's affections,  865 
Advances  for  purchases  of  necessaries,  879 
Agency,  855 

Agency  not  inferred  from  mariial  relation 

alone,  855 
Agency  of  husband  for  wife,  855 
Agsncy  of  wife  for  husband,  856 
Control  and  management  of  husband's 
estate,  857 

Payment  of  money  to  wife  without  au- 
thority, 857 
Personalty  in  possession  of  agent,  821 
Ratification,  873 

Receipt  of  money  due  to  husband,  857 
Torts  committed  by  agent,  900 
Wife  as  husband's  agent  in  fact,  872 
Wife  as  husband's  agent  in  law,  872 
Wife's  power  to  act  as  agent  or  in  a  fidu- 
ciary capacity,  798 
Alienation  of  husband's  affections,  864 
Action  against  husband's  parents,  865 
Adultery,  865 
Damages  recoverable,  866 
Direct  cause  of  interference,  865 
Enabling  statutes,  865 
Enticement  or  abduction  of  husband,  866 
Enticing,  865 
Evidence,  866 

Facts  requisite  to  confer  right  of  action, 
865 

In  general,  864 

Prior  relations  between  husband  and  wife, 
866 

Procuring,  865 
Right  of  action,  864 

Statute  allowing  wife  to  sue  as  a  feme 

sole,  865 
Wife's  consent,  866 
Alienation  of  wife's  affections,  862 
Adultery,  863 

Compensatory  damages,  863 
Damages  recoverable.  863 
Effect  of  husband's  consent,  863 
Enticing  and  harboring  wife,  862 
Evirlence,  863 
Exemplary  damages,  863 
Feelings  of  wife  towards  defendants,  864 
In  general,  862 

Injury  to  feelings  and  reputation,  863 
Loss  of  consortium  gist  of  action,  862 
Marriage,  863 

Mitigation  Of  damages,  863 
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HUSBAND  AND  WIPES,  cont'd. 
Alienation  of  wife's  affections,  cont'd. 

Mutual  feelings   of    husband  and  wife, 

863 

Partial  alienation,  S62 
Aliens  : 

Effect  of  alienage  of  husband,  807 
Antenuptial  contracts,  852 

Antenuptial    debt   by  husband  to  wife, 
852 

Effect  of  intermarriage  on  antenuptial  con- 
tracts, 852 
Equity,  852 

Liabilities  of  husband,  S67 

Bankruptcy  of  husband,  870 

Common-law  doctrine  staled,  867 

Death  of  husband  or  wife,  869 

Divorce  a  vinculo,  870 

Doctrine  under  statute.  868 

Effect  of  antenuptial  agreement  be- 
tween husband  and  wife,  S70 

Effect  of  husband's  promise  to  pay, 
870 

Infancy  of  husband  or  wife,  871 
Limitation  of  actions,  871 
Necessity  of'  joinder  of  husband  and 
wife,  867 

Permitting  judgment  by  default,  870 

Separate-property  acts,  868 

Statutes    expressly  releasing  husband 

from  liability,  868 
Termination  or  discharge  of  liability, 

869 

Valid  contracts  of  wife  prerequisite  to 
husband's  liability,  869 
Statutes,  852 

Wife's  liability  on  her  own  contracts,  897 
Assault  and  battery,  857 
Assignments  : 

Claim  for  necessaries,  893 
Choses  in  action,  827 

Choses  immediately  reducible,  827 
Choses  which  are  not  presently  reduci- 
ble, 828 

Effect  of  assignment  of  choses  in  action 
presently  reducible  into  possession, 

S28 

Reduction  to  possession    by  assignee 

held  essential,  828 
Valuable  consideration,  S28 
Wife's  reversionary  interest,  82S 
Wife's  equity  to  settlement,  S45 

Assignment  of  income  for  valuable  con- 
sideration, 846 
Joinder  of  wife  in  assignment,  845 
Mere  assignment  no  bar  to  wife's  equity 
in  general,  845 
Attorney  ami  client,  see  infra.  Counsel  Fees. 
Bailments : 

Personalty  in  possession  of  bailee,  822 
Banishment  of  husband,  807 
Burial : 

Duty  and  right  of  husband,  8l6 
Duly  of  wife,  813 

Expenses  of  wife's  burial  as  necessaries, 

880 

Business,  see  infra,  SOLI  Tkadkk. 
Chastisement  of  witc,  8 r 3 
Chattel  mortgages  : 

Chattels  real,  819 

Choses  in  aciion,  829 
Children  : 

Necessaries  for  children,  891 
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HUSBAND  AM)  WIFE,  cont'd, 
Choses  iu  action,  S22 

By  whom  reduction  may  be  made,  831 

Agent,  831  . 

Husband's  creditors,  832 

In  general,  831 

Wife,  831 

Trustee,  831 
Choses  in  action  reduced  to  possession  be- 
long 10  the  husband,  822 
Damages  growing  out  of  torts  to  person 

or  reputation  of  wife,  823 
Distributive  shares,  822 
Entireties,  851 
In  general,  822 
Legacies  and  devisees,  822 
Right  to  reduce  to  possession  as  vested 

interest,  823 
What  amounts  to  reduction  in  possession,  825 

Assignment  of  choses  immediately  re- 
ducible, 827 

Assignment  of  choses  which  are  not 
presently  reducible,  828 

Assignment  of  wife's  reversionary  in- 
terests, 828 

Assignmenls  without  valuable  consider- 
ation, 828 

Assignment  without  wife's  joining,  828 
Change  of  character  of  possession,  827 
Decree,  830 

Husband  taking  possession  in  another 

capacity,  826 
In  general,  825 

Intent  in  taking  possession,  826 
Judgment,  830 

Judgment  in  suit  by  husband  and  wife 
not  of  itself  a  reduction  in  possession, 
831 

Mortgage,  829 
Pledge,  829 

Possession  as  agent,  trustee,  executor,  or 
administrator,  827 

Presumption  from  taking  possession,  826 

Receiving  payment  or  taking  actual  pos- 
session, 826 

Reduction  of  possession  by  assignee,  828 

Release,  829 

Substitution,  830 

Testamentary  disposition,  831 
Wife's  right  by  survivorship,  823 

Choses  in  action  accruing  during  co- 
verture, 824 

Death,  823 

Divorce,  823 

Divorce  a  mensa,  824 

Divorce  a  vinculo,  824 

Legacies  and  devisees,  823 

Money  due  on  bond,  824 

Remainders,  824 

Rights  of  husband  as  survivor,  825 

Separation,  824 
Shares  of  stock,  824 
Cohabitation  : 

Husband's  right  to,  812 
Wife's  right,  814 
Common  law,  790 
Community  property  : 

Right  of  action  for  tort,  860 
Concealment,  see  infra,  ESTOPPEL. 
Consideration  : 

Assignment  of  choses  in  action  without 
valuaDle  consideration  inoperative  as  re- 
duction into  possession,  828 
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HUSBAND  AND  WIFE,  cont'd. 
Consideration,  cont'd. 

Postnuptial  contracts  in  which  husband 
agrees  to  pay  money  to  wife, 812 
Contracts,  790 

Antenuptial  contracts,  852 

Antenuptial  debt  by  husband  to  wife,  852 
Effect  of  intermarriage  on  antenuptial 

contracts,  852 
Equity,  852 
Statutes,  852 
Disabilities  of  wife,  790 
At  common  law,  790 
Confirmation  of  contract,  793 
Covenants,  793 
Enabling  statutes,  791 
Enforcement  of  contract,  792 
Imprisonment  for  debt,  792 
In  equity,  791 
In  general,  790 
Ratification  of  contract,  793 
Statutes    authorizing    contracts  with 

reference  to  separate  estates,  792 
Statutes  wholly  removing  disability,  792 
Suretyship,  793 
Husband's  liability  for  wife's  postnuptial  con- 
tracts, 871 
Agency,  872 
Agency  in  fact,  872 
As  husband's  agent  in  law,  872 
Contracts  for  necessaries,  see  infra,  Con- 
tracts for  Necessaries. 
Contracts  of  wife  engaged  in  business 

on  her  own  account,  875 
Credit  given  exclusive  of  wife,  875 
Effect  of  prior  notice  not  to  credit  wife, 
873 

Husband's  absence,  874 
Husband's  sickness,  874 
In  general,  871 
Insanity  of  husband,  874 
Ratification,  873 

Rescission  of  husband's  contracts,  874 
Sale  or  disposition  of  husband's  prop- 
erty, 874 

Where  credit  is  given  to  wife  alone,  873 
Incapacity  at  common  law,  790 
Joint  contracts  of  husband  and  wife,  867 
Liabilities  of  husband  on  his  own  con- 
tracts, 867 

Liabilities  on  contracts  in  name  of  wife, 

867 

Liability  of  husband  on  wife's  antenuptial 
contracts,  867 
Bankruptcy  of  husband,  870 
Common-law  doctrine  stated,  867 
Death  of  husband  or  wife,  869 
Divorce  a  vinculo,  870 
Doctrine  under  statute,  868 
Effect  of  antenuptial  agreement  between 

husband  and  wife,  870 
Effect  of  husband's  promise  to  pay,  870 
Infancy  of  husband  or  wife,  871 
Limitation  of  actions,  871 
Necessity  of  joinder  of   husband  and 
wife,  868 

Permitting  judgment  by  default,  870 
Separate-property  acts,  868 
Statutes  expressly    releasing  husband 

from  liability,  868 
Termination  or  discharge  of  liability,  869 
Valid  contract  of  wife  prerequisite  to 
husband's  liability,  869 
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HUSBAND  AND  WIFE,  cont'd. 
Contracts,  cont'd. 

Postnuptial  contracts,  852 

Al  common  law,  852 
Contracts  enforceable  in  equity,  853 
Contracts  for  services,  854 
Conveyance  of  one  spouse  directly  to 

the  other,  853 
Conveyance  to  third  party,  853 
In  equity,  853 

Invalidity  of  certain  contracts  regard- 
less of  statute,  854. 

Note  to  wife  regarded  as  declaration  of 
trust,  854 

Statutes,  854 
Transactions  between  husband  and  wife, 

852 

Wife's  liability  on  contracts  of  husband, 
897 

Wife's  liability  on  her  own  contracts,  897 

Antenuptial  contracts,  897 
Effect  of  husband's  bankruptcy,  898 
Imprisonment  for  debt,  898 
Postnuptial  contracts,  899 
Contracts  for  necessaries,  see  infra.  Neces- 
saries. 
Control  of  wife,  813 
Counsel  fees,  877 

Action  for  divorce,  878 
As  necessaries,  877 
In  general,  877 

To  secure  protection  from  husband,  878 

Wife  charged  with  crime,  878 
Covenants,  793 
Credit : 

Credit  given  to  wife  alone,  892 
Permitting  husband  to  contract  debts  on 

faith  of  ownership,  804 
Permitting  husband  to  obtain  credit  on 

faith  of  ownership,  806 
Purchase  on  credit  under  express  separate- 
trade  statutes,  796 
Creditors,  see  infra,  ENTIRETIES. 
Criminal  law,  807,  901 

Coercion  of  husband,  903 
Crimes  committed  by  one  spouse  against 

the  other,  904 
Crimes    committed    without  husband's 

knowledge  or  consent,  902 
Husband's  liability  for  wife's  crimes,  901 
Indictment  against  wife  alone,  903 
Intoxicating  liquors,  902 
Joint  indictment  with  husband,  903 
Liability  for  fine  and  forfeiture  incurred 

by  wife,  902 
Nonsupport  of  wife  as  criminal  offense, 

814 

Presence  of  husband,  903 

Presumption  of  coercion  from  husband's 
presence,  903 

Wife's  liability  for  her  crimes,  902 
Custody  of  wife,  813 
Damages  : 

Action  for  alienation  of  wife's  affections, 
863 

Injuries  to  wife's  person  or  reputation, 
858 
Death  : 

Effect  of  husband's  or  wife's  death  on 
action  for  damages  for  injuries  to  wife. 
859 

Termination  or  discharge  of  husband's 
liabilities  for  contract  of  wife,  869 

1315 


HUSBAND  AXD  WIFE,  cont'd. 
Death  by  wrongful  act : 

Death  of  wife,  862 
Decrees  : 

Reduction  of  choses  in  action  into  pos- 
session, 830 
Desertion  : 

Necessaries,  886 
Disabilities  arising  from  coverture,  790 
Distributive  share,  see  infra,  SUCCESSION. 
Divorce,  811 

Counsel  fees,  878 

Divorce  a  mensa,  811 

Divorce  a  mensa  as  defense  for  nonsup- 
port, 815 
Divorce  a  vinculo,  811 

Effect  of  payment  of  alimony  pendente  lite, 
890 

Effect  on  right  of  necessaries.  890 
Husband's  liability  for  antenuptial  debts, 

870 

Necessaries  furnished  pendente  lite,  890 
Removal  of  wife's  disabilities,  811 
Survivorship,  824 

Domicil,  812 

Dower : 

Dower  barred  by  acts  after  discoverture, 

805 

Earnings,  832 

General  rule,  832 
In  equity,  833 
Investment  by  wife,  S33 
Necessity  for  reduction  to  possession,  833 
Payment  to  wife  without  husband's  autho- 
rity. 833 
Elections : 

Wife's  power  to  exercise  right  of  suf- 
frage, 798 
Emblements,  817 
Enticing,  862,  864 

Husband,  865,  866 
Entireties,  847 

Abolition  by  statute,  850 

Choses  in  action,  851 

Common-law  doctrine,  S47 

Effect  of  statutory  enactments,  850 

Estates  in  which  tenancy  by  entireties  may 
exist,  848 

Husband's  interest  during  coverture,  848 
Husband's  power  to  transfer  his  life  in- 
terest, 849 
Husband's  right  to  usufruct,  849 
In  general,  847 

Life  interest  subject  to  claims  of  creditors. 

850 

Necessity  of  joint  conveyance,  849 
Neither  spouse  may  destroy  right  of  sur- 
vivor, 849 

Operation  of  conveyance  upon  grantor's 

right  of  survivorship,  849 
Pctsonalty,  851 
Equity  to  settlement,  837 

Abandonment  of  husband,  845 
Allowance  of  whole  fund  to  wife,  842 
Amount  of  settlement,  841 
Assignments,  845 
Children,  840,  842 
Form  of  settlement,  842 
Fraud  of  wife,  844 
How  right  may  be  barred,  843 
Injunction  to  restrain  husband  from  re- 
covering at  law,  838 
Insolvency  of  h.isband,  842 
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HITS  RAM)  AM)  WIKK.  cont'd. 
Equity  to  settlement,  cont'd. 
Interests  in  lands,  840 

Interposition  of  court  of  equity  in  behalf 

of  ward  of  court,  839 
Jurisdiction  of  chancery  to  enforce  right, 

3?7  . 

Jurisdiction  of   chancery  when  husband 

seeks  aid  of  court,  837 
Jurisdiction  of  chancery  when  wife  seeks 

aid  of  court,  838 
Legal  interests,  839 

Li  nitations  over  on  wife's  death  in  default 

of  children,  842 
Maintenance    by    husband   as  affecting 

wife's  equity  to  income,  844 
Marriage  settlements,  8.54 
Nature  of  right,  837 
Origin  of  right,  837 

Out  of  what  interests  settlement  is 
allowed,  839 

Property  not  accruing  to  husband  by  vir- 
tue of  his  marital  rights,  840 

Property  previously  received  in  wife's 
right,  842 

Property  vested  in  husband,  843 

Provision  for  children,  842 

Reduction  to  possession  by  husband,  843 

Reversionary  interests,  840 

Rights  of  children,  840 

Settlement  as  against  husband's  creditor, 
837 

Settlement  out  of  equitable  interests,  839 
Settlements  voluntarily  made  by  husband, 

843 

Size  of  fund,  842 

Waiver,  844 

Ward  of  court,  839 

Where  wife  has  adequate  independent  pro- 
vision, 843 
Estate  by  entireties,  see  infra  Entireties. 
Estoppel,  799 

Acts   or   representations    amounting  to 

positive  fraud,  801 
After  discoverture,  807 
Barring  dower,  805 
Barring  title  to  personalty,  805 
In  general,  805 

Permitting  husband  to  act  as  owner,  806 
Permitting  husband  to  obtain  credit  on 

faith  of  ownership.  806 
Permitting  transfer  of  personalty,  806 
Barring  title  to  real  estate,  801 
Defective  acknowledgment,  803 
Effect  of  statutes  enabling  married  women 

to  contract,  800 
Effect  on  wife  of  husband's  acts  or  repre- 
sentations, 806 
Estoppel  by  deed,  799 
Estoppel  by  record,  799 
Estoppel  in  connection  with  contracts  not 

relating  to  separate  estate,  801 
Estoppel  in  connection  with  contracts  of 

suretyship  for  husband,  801 
Estoppel  predicated  on  contract,  799 
Estoppel  predicated  on  tort,  799 
Intention  of  fraud  unnecessary,  803 
Mere  acts  of  affirmance  of  invalid  con- 
tracts, 803 

Operation  of  covenants  as  to  after- 
acquired  title,  799 

Operation  of  estoppel  in  pais  against  sep- 
arate equitable  real  estate,  802 
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HUSBAND  AND  WIFE,  cont'd. 
Estoppel,  cont'd. 

Silence  or  concealment  of  facts,  803 

Apart  from  fraud,  804 
Credit  to  husband,  804 
In  general,  803 

Permitting  husband  to  contract  debts 
on  faith  of  ownership,  804 

Permitting  transfer  of  realty  by  third 
person,  804 

Record  title  in  husband,  804 

Record  title  in  wife,  804 
Statutes  permitting  contract  relating  to 

separate  estate  only,  800 
Statutes  prohibiting  contracts  of  surety- 
ship for  husband,  801 
Statutory  powers  as  to  realty,  801 
View  that  actual  fraud  is  necessary  to 

create  estoppel,  802 
View  that  estoppel  in  pais  is  inapplicable 

to  married  women,  800 
View  that  married  women  may  be  estopped 

by  fraud  though  connected  with  contract, 
800 

View    that     married    women    may  be 

estopped  in  case  of  pure  tort  only,  800 
View  that  title  to  land  of  married  women 

may  not  be  barred  by  estoppel,  802 
View  that  title  to  real  estate  of  married 
women  may  be  barred  by  estoppel  in 
pais,  802 
Executions  : 

Husband's  interest  in  wife's  land,  818 
Exemplary  damages : 

Action  for  alienation  of  wife's  affections, 
863 
Family : 

Head  of  family,  811 
Fraud  (see  infra,  Estoppel): 

Wife's  equity  to  settlement,  844 
Fraudulent  conveyances  by  husband  as 
barring  wife's  distributive  share,  834 
Freehold : 

Interest  of  husband  in  wife's  land,  817 
Funeral  expenses,  S80 
Guardian  and  ward : 

Marriage  of  female  guardian,  47 

Personalty  in  possession  of  guardian,  822 
Habeas  corpus,  181 

Application,  193 

Habeas  corpus  issued  in  behalf  of  wife  re- 
strained by  husband,  181 

Husband  cannot  coerce  wife  by  habeas 
corpus,  181 

Remedy  of  husband  or  wife  against  third 
persons,  181 

Remedy  of  wife  against  husband,  181 

Remedy  of  wife  for  unlawful  detention,  181 
Harboring  wife,  862,  864 
Head  of  family,  305,  811 
Heirs,  329 

Beneficiary  in  insurance,  330 

Dower  interest,  330 

Held  not  to  include  widow,  329 

Husband  as  heir  to  wife,  331 

In  general,  329 

Personal  property,  330 

Widow  included,  330 
Husband's  interest  in  wife's  chattels  real,  819 

At  common  law,  819 

Married  women's  acts,  820 

Reduction  to  possession,  819 

Survivorship,  819 
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HUSBAND  \M>  WIPE,  cont'd. 
Husband's  interest  in  wife's  personalty,  820 

At  common  law,  820 

Chores   in   action,  see    infra,  Choses  IN 

Action. 
Equity,  820 
In  general,  820 
Life  estate  in  personalty,  821 
Personalty  in  possession,  820 
Persanalty  in  possession  of  bailee,  822 
Personalty  in  possession  of  guardian,  822 
Personalty  in  possession  of   person  not 

holding  adversely,  822 
Personalty  in    possession  of  tenants  in 

common,  822 
Personalty  in  possession  of  wife's  agent, 

821 

Personalty  in  possession  of  wife's  trustee, 
821 

Possessio  1  of  third  person,  821 
Proceeds  of  realty,  821 
Statutes,  820 

Things  held  in  common,  821 
Husband's  right  in  wife's  realty,  817 

Conveyance  of  husband's  interest  by  his 

deed  alone,  818 
Curtesy,  817 

Effect  of  divorce  a  vinculo,  818 
Emblements,  817 
Freehold  interest,  817 

Husband's  interest  in  wife's  life  estate,  817 

Husband's  interest  subject  to  execution 
against  him,  818 

Improvements,  818 

Interest  apart  from  curtesy,  817 

Interest  not  divested  by  wife's  acts,  818 

Joint  lives  of  husband  and  wife,  818 

Remainders,  81S 

Reversionary  interests,  818 

Wife's  separate  estate,  818 
Implied  contracts.  1085 
Imprisonment  for  debt : 

Liability  for  antenuptial  debts,  89S 
Imputable  negligence,  859 
Infancy : 

Husband's  liability  for  wife's  antenuptial 
debts,  871 
Injunctions : 

Injunction  to  restrain  proceeding  at  law 
to  recover  wife's  property  in  action,  838 
Wife's  equity  to  settlement,  838 
Insanity : 

Insanity  of  husband,  8X1,  874 
Liability  for  wife's  necessaries,  890 
Insanity  of  husband  : 

Wife  as  head  of  family,  812 
Insolvency  and  bankruptcy,  536 

Husband's  liability  for  antenuptial  debts, 
870 

Wife's  equity  to  settlement,  842 
Wife's  liability  for  her  antenuptial  debts 
898 

Joint  tenants  and  tenants  in  common,  846 
Estates  by  entireties,  847 
Lands  granted  to  husband  and  wife  during 

coverture,  84ft 
Personal  property,  851 

Personalty  in  possession  of  tenant  in  com- 
mon, 822 
Real  property,  846 
Judgments  : 

Reduction  of  choses  in  action  into  posses- 
sion, 830 


HUSBAND  AND  AVIFE,  cont'd. 
Jurisdiction,  see  infra,  EQUITY  TO  SETTLE- 
MENT. 

Legacies  and  devisees,  822 

Husband's  right,  822 

Survivorship,  823 
Liabilities  of  husband,  see  infra.  Contracts. 
Liabilities  of  husband  on  his  own  contract, 

867 

Libel  and  slander,  860 
Limitation  of  actions : 

Husband's  liability  for  wife's  antenuptial 
debt,  871 

Maintenance,  see  infra.  Support  and 'Main- 
tenance. 
Marriage  : 

Action  for  alienation  of  wife's  affections, 

863 

Marriage  settlement : 

Wife's,  equity  to  settlement.  844 
Master  and  servant : 

Services  of  wife,  813 
Mortgages : 

Reduction  of  choses  in  action  into  posses- 
sion, 829 
Name : 

Right  to  family  name,  812 
Nature  of  relation,  790 
Necessaries,  875 

Absolute  necessaries  of  wife,  876 

Adequate  allowance  made  during  tempo- 
rary absence  of  husband,  882 

Adultery  of  wife,  892 

Advances  for  purchase  of  necessaries,  879 
Articles  furnished  by  town  under  pauper 
laws,  876 

Assignment  of  claim  against  husband,  893 
Burial  of  wife,  880 

Counsel  fees  in  action  for  divorce,  878 
Counsel  fees  in  defense  of  wife  charged 

with  crime,  878 
Counsel  fees  in  general,  877 
Counsel  fees  to  secure  protection  from 

husband,  878 
Credit  given  alone  to  wife,  892 
Discontinuance  of  cohabitation,  882 
Domestic  service,  877 

Effect  of  divorce  or  pendency  of  suit  there, 
for,  890 

Effect  of  husband's  consent  to  adultery,  890 

Effect  of  husband's  insanity,  893 

Effect  of  statutes  enabling  married  women 
to  contract,  893 

Effect  of  wife's  adultery,  889 

Excessive  or  extravagant  purchases.  881 

Expenses  of  wife's  burial,  880 

Funeral  expenses,  880 

Ground  of  husband's  liability,  876 

Husband's  liability  arising  from  marriage 
relation,  876 

In  general,  875 

Medical  attention,  877 

Necessaries  for  children,  891 

Notice  to  tradesman  not  to  furnish  goods 
to  wife,  883 

Presumption  ol  authority  ftom  cohabita- 
tion, 880 

Questions  of  law  and  fact.  880 

Rebuttal  from  presumption  of  cohabita- 
tion, 882 

Services  of  counsel,  877 

Statutes  expressly  imposing  liability  on 
both  husband  and  wife,  893 
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HUSBAND  AND  WIPE,  cont'd. 
Necessaries,  cont'd. 

Statutory  modification,  893 

What  are  necessaries,  876 

What  are  necessaries  to  be  determined  by 

means  and  position  of  husband,  877 
Where  husband  and  wife  are  living  separate, 
8S3 

Abandonment  of  >vife  without  cause,  888 

Agreement  to  accept  allowance  that  is 
inadequate,  885 

Burden  of  proof,  885 

Burden  of  proof  as  to  inadequacy  of 
allowance,  885 

Desertion  of  wife  by  husband  accompa- 
nied by  offer  of  reconciliation,  886 

Desertion  of  wife  by  husband  without 
cause,  886 

Effect  of  agreement  upon  inadequate 
allowance  by  parties,  885 

Effect  of  notice  not  to  supply  what  is 
necessary,  887 

Husband's  failure  to  make  prompt  pay- 
ments, 885 

In  general,  883 

Liability  of  husband  failing  to  make  ad- 
equate allowance,  885 
Separation  by  consent,  884 
Wife  forced  to  live  apart  through  hus- 
band's misconduct,  886 
Wife's  contracts  for  necessaries  for  third 

persons,  891 
Woman  passing  as  wife,  881 
Nonsupport,  814 
Paraphernalia,  835 
Common  law,  836 
Definition,  835 
Family  jewels,  836 
Presents  by  third  person,  836 
Presents  from  husband,  836 
What  constitutes,  835,  836 
Payment  to  wife,  857 
Personal  injuries,  857 

Personalty,  see  infra.  Husband's  Right  in 

Wife's  Personalty. 
Pin  monoy,  835 

Arrears,  835 

Definition,  835 

Not  a  gift,  835 
Pledge : 

Choses  in  action,  849 
Poor  and  poor  laws  : 

Necessaries,  876 
Possession,  see  infra.  ChosES  IN  ACTION. 
Postnuptial  contracts,  852 

At  common  law,  852 

Contracts  enforceable  in  equity,  853 

Contracts  for  services,  854 

Conveyance  of  one  spouse  directly  to  the 
other,  853 

Conveyance  to  third  party,  853 

In  equity,  853 

Invalidity  of  certain  contracts  regardless 

of  statute,  854 
Liability  of  husband,  871 

Agency,  872 

Agency  in  fact,  872 

As  husband's  agent  in  law,  872 

Contract  for  necessaries,  see  infra,  CON- 
TRACTS for  Necessaries. 

Contracts  of  wife  engaged  in  business 
on  her  own  account,  875 

Credit  given  exclusive  of  wife,  875 


HUSBAND  AND  WIFE,  cont'd. 
Postnuptial  contracts,  cont'd. 
Liability  of  husband,  cont'd. 

Effect  of  prior  notice  not  to  credit  wife, 

873 

Husband's  absence,  874 
Husband's  sickness,  874 
In  general,  871 
Insanity  of  husband,  874 
Ratification,  873 

Rescission  of  husband's  contracts,  874 
Sale  or  disposition  of  husband's  prop- 
erty, 874 

Where  credit  is  given  to  wife  alone,  873 

Note  regarded  as  declaration  of  trust,  854 

Statutes,  854 
Presence  of  husband,  903 

Torts,  899 
Protection,  816 

Exhibition  of  articles  of  peace  agai"=t  hus- 
band, 816 

In  general,  816 

Writ  of  supplicavit,  816 
Questions  of  law  and  fact : 

Necessaries,  880 
Ratification,  873 

Contracts,  793 
Real  Property  (see  infra,  HUSBAND'S  RIGHT 

in  Wife's  Personalty),  794 
Release : 

Husband's  release  of  damages,  859 
Reduction  of  choses  in  action  into  posses- 
sion, 829 

Remainders  and  executory  interests,  818 

Effect  of  assignment  of  wife's  reversion- 
ary interests,  828 

Survivorship,  824 
Reputation  of  wife,  858 
Residence,  812 
Reversion,  818 

Rights  against  third  persons,  858 

Admissibility  of  husband's  admission,  859 

Aiding  or  encouraging  wife  in  injury  to 
husband,  862 

Alienation  of  wife's  affections,  see  infra, 
Alienation  of  Wife's  Affections. 

Consequential  damages,  861 

Damages  from  suffering  incident  to  per- 
sonal injury  to  wife,  858 

Death,  859 

Effect  of  death  of  husband,  859' 
Effect  of  death  of  wife,  859 
■  Husband's  release  of  damages,  859 
Husband's  right  to  damages  when  col- 
lected, 859 
Imputed  negligence,  859 
Injuries  to  wife's  person  or  reputation,  858 
In  tort,  858 
On  contract,  858, 

Right  of  action  considered  as  community 
property,  860 

Sole  right  of  action  for  tort  vested  in  mar- 
ried women  under  statute,  860 

Where  injury  results  in  death,  862 
Rights,  duties,  and  liabilities  inter  se  (see  infra, 
Choses  in  Action;  Husband's  Right 
in  Wife's  Chattels  Real;  Husband's 
Right  in  Wife's  Personalty;  Hus- 
band's Right  to  Wife's  Realty; 
Wife's  Interest  in  Husband's  Prop- 
erty), 811 

Burial,  813,  816 

Chastisement  of  wife,  813 
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HUSBA  N  D  AND  WIPE,  cont'd. 
Bights,  duties,  and  liabilities  inter  se,  cont'd. 
Cohabitation,  812 
Control  of  wife,  813 
Custody  of  wife,  813 
Earnings,  see  infra.  Earnings. 
Maintenance,  814 

Nonsupport  of  wife  as  criminal  offense 
814 

Personal  rights,  811 
Personal  rights  of  husband,  811 
Property  rights,  817 
Protection,  816 
Services  of  wife,  813 
Support.  813 

To  act  as  head  of  family,  811 
To  confer  family  name,  812 
To  fix  matrimonial  domicil  or  residence, 

812 
Wife,  814 

Seduction,  see  infra.  Alienation  of  Hus- 
band's Affections;  Alienation  of  Wife's 
Affections  ;  Sole  Trader. 

Separate  property  of  married  women,  see  infra. 
Contracts. 

Separation,  see  infra.  Abandonment  or  Sepa- 
ration; Necessaries. 

Services : 

Husband's  right  to  wife's  earnings, 
832 

Services  of  wife,  813 
Silence,  see  infra,  ESTOPPEL. 
Sole  trader,  795 

Abandoned  wife  as  sole  trader  under  stat- 
ute, 796 

Amount  of  separate  trade  or  business, 
798 

At  common  law,  795 

Capacity  to  sue  and  be  sued  under  express 

separate  trade  statutes,  796 
Custom  of  London,  795 
Employment  of  agenis  in  business,  796 
Filing  certificate  in  clerk's  office,  797 
Formalities  prerequisite  to  becoming  sole 

trader,  797 
In  equity,  795 

Power  to  contract  under  statutes  expressly 
enabling  married  women  to  carry  on 
separate- trade,  796 

Purchase  on  credit  under  express  separate- 
trade  statutes,  796 

Right  to  bin  J  separate  property  by  pur- 
chase of  goods,  797 

Separate-property  act,  797 

Statutes  expressly  enabling  married 
women  to  carry  on  separate  business, 
795 

Wife    unsupported    by  husband  as  sole 
trader  under  statute,  796 
Substitution : 

Reduction  of  choscs  in  action  into  posses- 
sion, 830 
Succession : 

Wife's  distributive  share,  822,  823 
Wife's  distributive  share  in  husband's  per- 
sonalty, 833 
Suffrage : 

Wife's  power  to  exercise  right  of  suffrage, 
798 
8ui  juris  : 

Special  circumstances  enabling  feme  covert 
to  act  sui  juris,  807 
Supplicavit,  writ  of,  816 

'3'9 


HUSBAND  AND  WIFE,  cont'd. 
Support  and  maintenance  : 

Duty  of  wife,  813 
Wife's  right,  814 

Criminal  offense,  814 
Divorce  a  mensa,  815 

Failure  to  support  wife  not  a  defense  at 

common  law,  S14 
In  general,  814 

Separation  by  consent  as  defense,  815 
Statute.  814 

Unenforceable  at  common  law,  814 
Wife's  adultery  as  defense.  815 
Wife's  cruelty  as  defense,  815 
Suretyship : 

Estoppel  in  connection  with  contracts  on 

suretyship  for  husband,  801 
Wife's  contract  of  suretyship,  793 
Survivorship  (see  infra.  Entireties),  819 
Wife's  right  by  survivorship,  823 

Choses  in  action  accruing  during  cover- 
ture, 824 
Death,  823 
Divorce,  823 
Divorce  a  mensa,  824 
Divorce  a  vinculo,  824 
Legacies  and  devisees.  823 
Money  due  on  bond,  824 
Remainders,  824 

Rights  of  husband  as  survivor,  825 
Separation,  824 
Shares  of  stock,  824 
Torts,  807 

Injuries  to  wife's  person  or  reputation,  858 

Consequential  damages,  861 
Damages  for  wife's  pain  and  suffering, 
858 

Death  of  husband  or  wife,  859 
Imputed  negligence,  859 
Release  by  husband,  859 
Rightof  action  considered  as  community 

property,  861 
Where  injury  results  in  death,  862 
Liability  of  husband  for  wife's  torts,  894 
Antenuptial  torts,  894 
Effect  of  divorce  of  wife,  895 
Effect  of  separation,  895 
Husband's  liability  not  released  by  im- 
plication from  property  acts,  896 
Postnuptial  torts,  S94 
Statutes,  896 

Statutes  expressly  relieving  husband  of 

liability,  896 
Torts  based  on  contract,  895 
Torts  committed  by  wife  alone,  895 
Tons  committed  in  fiduciary  capacity, 
89S 

Torts  committed  in  husband's  presence, 

895 

Torts  between  husband  and  wife,  857 
Wife's  liability  for  her  torts,  S99 
Absence  of  husband,  899 
I n  general,  899 
Presence  of  husband,  899 
Presumption  of  coercion  open  to  rebut- 
tal, 899 
Statutes,  899 

Torts  committed  bv  agent,  900 
Torts  committed  by  husband  and  wife 

jointly,  900 
Torts  committed  in  fiduciary  cnpnclty, 
90] 
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HUSBAND  AM)  WIPE,  cont'd. 

Trading,  see  infra,  Sole  Trader. 

Transportation  of  husband,  807 

Trusts  and  trustees  : 

Personalty  in  possession  of  trustee,  821 
Wife's  power  to  act  as  agent  or  in  a  fidu- 
ciary capacity,  798 

Vested  interest : 

Wife's  choses  in  action,  823 

Waiver : 

Wife's  equity  to  settlement,  844 
Wife' '  s  contracts,  see  infra,  Contracts. 
Wife's  interest  in  her  own  property  : 

Common  law,  S36 

Wife's  right  of  reimbursement  for  para- 
phernalia subjected  for  husband's  debts, 

836 

Wife's  interest  in  hvsband's  property,  833 

Fraudulent  conveyance  as  barring  wife's 
distributive  share,  834 

I  1  usband's  right  as  against  wife  to  dispose 
of  personalty  during  coverture,  834 

Personal  property,  833 

Real  property,  833 

Wife's  distributive  share,  833 
Wife's  power  to  act  as  agent  or  in  a  fidu- 
ciary capacity,  798 
Wife's  power  to  exercise  right  of  suffrage, 

798 

Wife's  power  to  make  wills,  794 
Wife's  power  to  sue  and  be  sued,  794 
Wife's  right  in  her  own  property  (see  infra, 
Equity  to  Settlement),  835 

Arrears  as  pin  money,  835 

Family  jewels,  836 

In  general,  835 

Paraphernalia,  835 

Pin  money,  835 

Presents  by  third  person,  836 

Presents  from  husband,  836 
Wife's  right  to  acquire  and  hold  property, 

794 

Wife's  right  to  be  sole  trader,  see  infra,  SOLE 
Trader. 

Wife's  right  to  equity  to  settlement,  see  infra, 

Equity  to  Settlement. 
Wills,  857 

Dower  of  wife,  794 

Reduction  of  choses  in  action  into  posses- 
sion, 831 

HUSBAND  OF  A  SHIP,  904 

HUSBANDRY,  904 

HUSH  MONEY,  905 

HYDRAULIC  MINING,  905 

HYGEIA,  905 

HYPNOTISM,  905 

HYPOTHECARY  ACTION,  905 

HYPOTHECATE,  905 

HYPOTHECATION,  905 

HYPOTHESIS,  906 

HYPOTHETICAL  OPINION,  906 

HYPOTHETICAL  QUESTION,  906 

ICE,  907 
As  property,  907 

Damages  for  taking  ice  from  another's 

land,  909 

1 


ICE,  cont'd. 

As  property,  cont'd. 

Ice  already  formed  may  be  sold  as  person- 
alty, 908 

Passes   by  conveyance  as  part   of  real 

estate,  908 
Right  to  take  ice  a  profit  a  prendre,  909 
Scope  of  section,  907 
When  harvested,  909 
When  unharvested,  908 
Damages : 

Recovery  of  damages  for  confiscation  or  de- 
struction of  ice  crop,  913 

In  general,  913 
Measure  of  damages,  913 
What  amounts  to  appropriation  of  ice 
on  public  waters,  913 
Eminent  domain : 

Ice-producing  property  passing  under  em- 
inent-domain proceedings,  916 
Harvesting  of  ice  as  interfering  with  right 

of  travel  over  public  waters,  914 
Property,  see  infra,  As  Property. 
Respective  rights  of  mill-owner  and  riparian 
proprietors,  915 
Ice  harvesting  as  affecting  mill-owner's 

right  of  flowage,  915 
Right  lo  harvest  ice  in  owner  of  land,  915 
Rights  of  owners  of  lands  bounded  by  waters,  909 
Harvesting  ice  as  affecting  rights  of  other 

riparian  owners,  911 
Lands  bounded  by  nonnavigable  waters, 
910 

Navigable  waters,  909 
Where  stream  is  navigable  in  fact,  910 
Rights  of  public  to  harvest  ice  on  public  waters, 

912 

Canals  in  Illinois  and  Indiana,  913 
Great  ponds  in  New  England  states,  912 

IDEM  SONANS,  916 

IDENTICAL,  917 

IDENTIFY,  917 

IDENTITY,  918 

Accused,  922 
Criminal  cases  : 

Identity  of  accused,  922 

Identity  of  defendant  with  person  liable, 

920 

Parties  to  judgments,  921 
Dead  body,  923 
Definition,  918 

Disputed  and  doubtful  identity,  922 
Handwriting,  923 

Proof  of  identity  by  comparison  of  hand- 
writing, 283 
Hearsay  evidence,  924 
Opinion  evidence,  924 
Photographs,  923 

Presumption  from  identity  of  names,  91 S 

As  affecting  judgment  in  collateral  pro- 
ceedings, 919 
As  affecting  written  instrument,  920 
Identity  of  defendant  with  person  liable, 

920 

Identity  of  defendant  with  person  liable 

in  civil  actions,  920 
Identity  of  defendant  with  person  liable 

in  criminal  actions,  920 
Identity  of  plaintiff  and  defendant.  919 
In  general,  918 
Parties  to  judgment,  921 
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IDENTITY,  coned. 
Presumption  from  identity  of  names,  cont'd. 
Parties  to  judgment  in  civil  cases,  921 
Parties  to  judgment  in  criminal  cases,  921 
Questions  of  title,  920 
Remote  transactions,  919 
What  constitutes  identity  of  name,  919 

IDIOT,  924 

IDLE,  924 

IF,  924 

IGNOMINY,  925 

IGNORANCE,  925 

Illegal  contracis,  936,  1005 

ILLEGAL,  1016 

ILLEGAL  CONSIDERATIONS,  926 

ILLEGAL  CONTRACTS,  927 

Abandonment  of  illegal  contract,  994 
Account,  action  on,  992 
Accounting  between  partners,  101 1 

Accounting  with  respect  to  profits,  ion 

Action  based  on  accounting  between  part- 
ners, 1012 

Business  of  partnership  illegal,  ion 

In  general,  1011 

Partial  illegality  of  business  transacted, 
1012 

Reimbursement  for  losses,  1012 
Accounting  between  principal  and  agent,  1009 

Accounting  with  respect  of  property  re- 
ceived for  principal,  1009 

Accounting  with  respect  of  property  re- 
ceived from  principal,  1009 

Agent  not  participant  in  Illegal  contract, 
1009 

Agent  participant  in  illegal  contract,  1009 
Agent  transacting  business  as  principal, 

IOIO 

Compelling  agent  to  account,  1009 

Illegal  sales  conducted  by  agent,  1010 

Reimbursement  of  agent,  1010 
Actions  (see  infra.  Enforcement  of  and  Re- 
lief from  Illegal  Contracts): 

Defense  of  illegality,  1013 
Agency  ("see  infra,  Accounting  Between 
Principal  and  Agent),  946 

Agent  for  sale,  947 

Agent  to  purchase,  947 

Commissions,  947 

In  general,  946 
Agents,  see  infra.  Public  Officers. 
Agreement?  affecting  public  duties  of  citizens, 
982 

Buying  consent  of  properly  owners  to 
petition  for  improvements,  982 

Contracts  affecting  purity  of  public  elec- 
tions, 983 

In  general,  982 

Public  enterprises  and  improvements,  982 
Withdrawal  of  opposition  to  legislation, 
982 

Agreements  interfering  with  course  of  pub- 
lic justice,  977 
Agreements  suppressing  competition  at  letting 
of  public  contracts,  953 
Actual  injury  to  public  immaterial,  954 
Bona  fid*  agreements  between  prospective 

bidden  permissible,  953 
Effect  upon  validity'of  public  contract.  954 
In  general,  953 


ILLEC;  \I>  CONTRACTS,  cont'd. 
Aliens,  see  infra.  War. 

Appointment  to  public  offices,  see  infra,  Public 
Officers. 

Assignments : 

Assignees  of  illegal  contracts,  1012 

Attorney  and  client,  see  infra.  Lobbying  Con- 
tracts. 
Pardons,  980,  9S1 

Auction,  see  infra.  Puffing  OR  SUPPRESSING 
Competition  at  Sales. 

Bail  and  recogizance  in  criminal  cases,  981 
Agreements  relating  to  bail  in  criminal 

cases.  9S1 
Indemnification  of  sureties.  981 

Bidding,  see  infra.  Agreements  Suppressing 
Competition  at  Letting  of  Public  Con- 
tracts; Puffing  or  Suppressing  Com- 
petition at  Sales. 

Bill  of  discovery,  1003 

Bills  of  exchange  and  promissory  notes  : 
Renewal  or  substituted  notes,  996 

Bohemian  oats  contracts,  944 

Breach  of  contractual  duties,  943 

Breach  of  trust,  see  infra.  Contracts  Tend- 
ing towards  Breach  of  Trust  or  Con- 
fidence. 

Burden  of  proof,  1016 

Cancellation  of  instruments,  1002 

Chilling  bidding,  see  infra.  Puffing  or  Sup- 
pressing Competition  at  Sales. 

Cohabitation ,  see  infra.  Immoral  Contracts; 
Public  Officers. 

Commissions,  945,  947 

Competition,  see  infra,  AGREEMENTS  SUPPRESS- 
ING Competition  at  Letting  Public  Con- 
tracts; Puffing  or  Suppressing  Compe- 
tition at  Sales. 
Compounding  offenses,  979 
Compromise  of  claims  arising  out  of  illegal 

contracts,  996 
Consideration,  932 

Assignment  of  illegal  contract  as  consid- 
eration, 932 
Release  based  on  illegal  consideration,  932 
Constitutional  law,  936,  937 
Construction,  see  infra.  Interpretation. 
Contracts  growing  out  of  or  connected  with  ille- 
gal contract,  992 
Abandonment  of  illegal  contract,  992 
Agreement  to  pay  judgment  recovered  on 

illegal  contract,  996 
Aid    required    from    illegal  contract  to 

establish  case,  993 
Compromise  of  claims  arising  out  of  ille- 
gal contracts,  996 
Contract  with  parties  to  illegal  combina- 
tions, 994 
In  general,  992 

Loans  toscttle  obligation  of  illegal  contract, 
994. 

Promise  to  pay  for  benefit  received  under 

illegal  contract,  996 
Promise  to  pay  money  owing  on  illegal 

contract,  995 
Ratification  of  illegal  contract,  994 
Renewal  or  substituted  notes,  996 
Securities  for  performance  of  illegal  con- 
tracts, 996 

Subsequent  contract  in  furtherance  of  ille- 
gal contract,  994 
Contracts  indirectly  illegal,  <)86 

Acts  in  furtherance  ol  illegal  purpose,  987 
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ILLEGAL  CONTRACTS,  cont'd. 
Contracts  indirectly  illegal,  cont'd. 

Completion  of  illegal  purpose  a  part  of 

contract,  987 

General  principles,  986 

Illegal  purpose  commission  of  crime  of 
great  magnitude,  987 

Mere  knowledge  of  illegal  object  of  one 
party,  087 

Mutuality  of  intent,  986 
Contracts  in  violation  of  positive  law,  935 

Agreements  in  violation  of  statutory  pro- 
hibitions, 938 

Constitutions,  937 

Contracts  contemplating  change  of  law, 

937.  943 

Contracts  involving  commission  of  acts 
mala  in  se,  938 

Efiect  of  change  of  law,  942 

Failure  of  statute  to  declare  contract  ille- 
gal. 9+1 

Ignorance  of  law,  936 

Implied  contracts,  936 

Incentive  to  commission  of  crime,  938 

In  general,  935 

Intention  of  legislature,  938 

Intention  of  parties  to  contract,  936 

Interest  in  death  of  party,  938 

Malum  prohibitum  and  malum  in  se,  939 

Ordinances,  937 

Penalty  or  forfeiture,  939 

Probability  that  the  law  will  be  violated, 
937 

Prohibition  and  penalty,  939 
Prohibition  without  imposition  of  penalty, 
941 

Purpose  of  statute  accomplished  without 

rendering  contract  illegal,  941 
Ratification  after  repeal,  942 
Renewal  of  contract  after  appeal,  943 
Repeal  of  statute,  942 

Statutory  limitation  of  effect  of  contracts 
in  violation,  941 

Subsequent  promise  based  on  benefit  re- 
ceived, 942 

Subsequent  statutory  prohibition,  943 

Treaties,  937 

Unconstitutional  law,  936 

Violating  constitutions,  937 

Violation  of  law  in  execution  of  contract, 

937 

Violation  of  statute  made  a  misdemeanor, 

939 

1     Contracts  involving  commission  of  civil  in- 
jury to  third  persons,  943 
Contracts  tending  towards  breach  of  trust  or 
confidence,  945 

Agent  for  sale,  g47 

Agents,  946 

Agent  to  purchase,  947 

Booming   mining  company  in  editorial 

column  of  newspaper,  946 
Combinations  between  stockholders,  948 
Commissions,  947 

Commission  to  physician  on  prescriptions 

sent  to  druggists,  946 
Consent  of  employer  to  contract,  947 
Contracts  for  commission  on  custom,  946 
Contracts  for  the  appointment  or  retention 

of  persons  in  office,  948 
Contracts  to  induce  acceptance  of  office. 

948 

Corporate  officers,  947 


ILLEGAL  CONTRACTS,  cont'd. 
Contracts  tending  towards  breach  of  trust  or 
confidence,  cont'd. 
Duty  of  employee  lo  employer,  946 
Duty  of  fiduciaries,  948 
Duty  of  stockholders  towards  each  other, 
948 

Executors  and  administrators,  949 
Guardians,  949 
In  general,  945 

Necessity  for  actual  injury  to  third  person, 

945 

Private  confidence,  945 

Renunciation  of  trust  for  consideration, 

949 

Traffic  in  office  of  trust,  949 
Copyright : 

Infringement  of  copyright,  944 
Corruption,  see  infra.  Public  Officer. 
Courts,  see  infra,  JUSTICE. 
Creditors : 

Relief  in  interest  of  creditor,  1003 
Agreement  in  fraud  of  creditors,  945 
Criminal  law : 

Contracts   tending  to  suppress  criminal 
justice,  979 

Suppression  of  evidence,  977 
De  facto  officer,  965 
Defense  of  illegality,  1013 

Estoppel,  1015 

Evidence,  1015 

Right  of  parly  to  allege  illegality,  1013 
Waiver,  1014 
Definition,  932 

Delegation  of  public  office,  968 
Deputies,  968 

Divisible  contracts,  see  infra,  ENTIRE  AND 
Divisible  Contracts  as  Affected  by 
Partial  Illegality. 

Divorce  : 

Agreements  relating  to  divorce,  956 

Agreements  promotive  of  divorce,  956 
Concealment  of  true  cause  of  divorce, 
957. 

Dismissal  of  pending  divorce  proceed- 
ings, 957 
Effect  of  other  consideration,  957 
Existence  of  legal  grounds  for  divorce, 

957 

Operation  of  agreement  conditioned  on 
divorce,  957 
Druggists : 

Commission  to  physicians  on  prescriptions 
sent  to  druggists,  946 
Duress,  1006 
Elections,  983 

Contracts  affecting  purity  of  public  elec- 
tions, 983 

Contracts  for  support  during  election,  983 

Election  of  officers,  983 

Elections  submitting  questions  to  voters, 

984 

Hiring  speakers,  984 

Proper  services  in  conduct  of  elections,  984 

Statutory  provisions  relating  to  election 
expenditures,  9S4 

Support  to  secure  nomination,  984 
Enforcement  of  and  relief  from  illegal  contracts 
(see  infra.  Accounting  Between  Part- 
ners; Accounting  Between  Principal 
and  Agent),  997 

Action  after  accounting  between  parties. 
1009 
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ILLEGAL  CONTRACTS,  cont'd. 
Enforcement  of  and  relief  from,  cont'd. 

Actions  between  coparties  to  illegal  con- 
tracts, 1008 

Division  of  profits  of  illegal  contract  be- 
tween coparties,  1008 

Equity,  100 1 
Bill  of  discovery,  1003 
Cancellation  of  instrument,  1002 
Equiiy  follows  the  law,  iooi 
Foreclosure  of  illegal  mortgage,  1002 
In  general,  1001 

Injunction  to  restrain  action  on  illegal 
contract,  1003 
Executed  contracts,  999 
General  rule,  997 

Judgment  entered  on  warrant  of  attorney, 
1003 

Land  conveyed  not  recoverable,  icoo 
No  action  maintainable  on  illegal  con- 
tracts, 997 
Parties  not  in  equal  fault,  1004 
Duress,  1006 
Fraud,  1006 

Ignorance  of  illegality  of  contract,  1005 
In  general,  1004 

Opportunity  of  withdrawing,  1007 

Penalty  imposed  on  one  party,  1005 

Persons  nan  sui juris,  1006 

Statute  for  protection  of  party  seeking 
relief,  1004 

Undue  influence,  1006 

Parties  not  in  pari  delicto,  1004 
Performance  by  implied  contracts,  999 
Performance  by  plaintiff,  998 
Public  policy  advanced  by  granting  relief, 

1007 

Recovery   of  consideration  parted  with, 

IOOI 

Recovery  of  money  paid  to  third  person 
for  use  of  party  to  illegal  contract,  1007 

Relief  from  judgments  recovered  on  ille- 
gal contracts,  1003 

Relief  in  interest  of  creditors,  1003 
Entire  and  divisible  contracts  as  affected  by  par- 
tial illegality,  9S8 

Action  on  account,  992 

Consideration    apportioned    to  different 
stipulations,  991 

Contracts  severed  in  performance,  991 

Cumulative  considerations  without  appor- 
tionment, 989 

ETect  of  partial  illegality  in  entire  con- 
tract, 988 

Entire  and  divisible  contracts  defined,  988 
Partial  illegality  in    severable  contract, 
990 

Renunciation  of  illegal  portion,  990 
Several  promises  based  on   one  lawful 
consideration,  991 

Equity,  see  infra.  Enforcement  of  and 
Relief  from  Illegal  Contracts. 

Estoppel,  1015 

Evidence : 

Admissibility  of  parol  evidence  to  show 

illegality  of  written  contract,  1015 
Corruption  of  witnesses,  978 

Agreements  to  procure  testimony,  979 
Contingent  compensation,  978 
Contracts  with  witnesses,  978 
Rewards  for  apprehension  and  convic- 
tion of  criminals,  979 
Want  of  consideration,  978 


ILLEGAL  CONTRACTS,  cont'd. 
Evidence,  cont'd. 

Presumption  and  burden  and  quantum  of 

proof,  1016 
Suppression  of  evidence,  977 

Civil  proceedings,  978 

Criminal  prosecution,  977 
Ex  dolo  malo  non  oritur  actio,  998 
Executed  contracts,  963,  999 
In  general,  999 

Land  conveyed  not  recoverable,  1000 
Recovery  of  consideration  parted  with, 
1001 

Relief  of  either  party,  999 
Execution  sales,  see  infra,  Pt'FFING  OR  SUP- 
PRESSING Competition  at  Sales. 
Executors  and  administrators,  949 
Fiduciary,  see  infra,  Contracts  Tending 
Towards  Breach  of  Trust  or  Confi- 
dence. 

Foreclosure  of  mortgage,  1002 
Forfeiture,  940 
Fraud,  1006 

Fraudulent  conveyances,  945,  1004 
Fraud  upon  public,  944 

Bohemian  oats  contracts,  944 

In  general,  944 
Governments,  see  infra,  PUBLIC  OFFICERS. 
Guardian  and  ward,  949 
Heirs : 

Relief  in  interest  of  heir,  1004 
Husband  and  wife,  see  infra.  Marriage. 
Ignorance,  936,  1005 
Immoral  contracts,  959 

Christianity,  959 

Contracts  to  further  immoral  purposes,  963 
Discreditable  act,  959 
Future  cohabitation,  960 

Contracts  between  persons  illegally  co- 
habiting, 961 

Contracts  under  seal,  960 

Contracts  with  third  person,  960 

In  general,  960 

Woman  seduced  by  obligor,  960 
Immorality  licensed  by  law,  962 
In  general,  959 
Past  cohabitation,  961 

Continued  cohabita'.ion,  962 

Contract  supported  by  other  considera- 
tions, 961 

Exceptions  to  general  rule,  961 

In  general,  961 

Moral  obligation,  961 

Services  rendered  by  woman  illicitly  co- 
habiting with  man,  961 

Sufficiency  of  consideration,  961 
Publications,  959 
Public  decency,  959 
Rule  where  contract  is  executed,  963 
Sexual  immorality,  960 
Implied  contracts  : 

Accepted  services,  1083 

Illegality  of   transaction    between  third 

persons,  nx)8 
Money  paid  on  illegal  contract,  mo 
Performance,  999 

Services  rendered  under  illegal  contracts, 
1092 

Improvements,  sec  infra,  PUBLIC  Enterprises 
and  Improvements. 

Indemnity  cuntracts,  973 

Independent  contracts  see  infra,  CONTRACTS 
Growing  Out  <\y  or  Connected  with 
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Illegal  Contract!. 


IliLiEG  VL  CONTRACTS,  onfd. 

I :  i  i  gal  Contract;  Entire  and  Divisible 
Contracts  as  Affected  by  Partial  Ille- 
gality. 

Indirectly  illegal;  see  infra,  CONTRACTS  INDI- 
RECTLY Illegal. 

Injunctions,  1003 

Injunction   to  restrain  action  on  illegal 
contracts,  1003 

Injury  to  third  persons,  943  > 

Intent : 

Mutuality  of  intent,  g86 

Interpretation,  933 

Construction  in  favor  of  legality  of  con- 
tract, 933 

Construction  of  contract  with  respect  to 
illegality,  933 

Illegal  intention  shown,  933 
Judges  (see  infra.  Justice): 

Judicial  corruption,  977 
Judgment : 

Agreement  to  pay  judgment  recovered  on 
illegal  contract,  996 

Relief  from  judgments  recovered  on  ille- 
gal contracts,  1003 
Judicial  sales,  see  infra.   Puffing  or  Sup- 
pressing Competition  at  Sales. 
Jurisdiction : 

Agreements  ousting  jurisdiction  of  courts, 
981 
Justice,  977 

Agreements  in  respect  to  compounding  offenses, 
see  infra,  Compounding  Offenses. 

Agreements  interfering  with  the  course  of 
public  justice,  977 

Agreements  ousting  jurisdiction  of  court, 
981 

Agreements  relating  to  bail  in  criminal 

cases,  981 

Agreements  tending  to  suppress  criminal 

justice,  979 
Agreements   to  secure  pardon,  see  infra. 

Pardon. 

Contracts  relating  to  suppression  or  procure- 
ment of  evidence,  see  infra,  Evidence. 
Contracts  tending  towards   judicial  cor- 
ruption, 977 
Justice  of  the  peace  : 

Judicial  corruption,  977 
Law,  see  infra,  CONTRACTS  IN  VIOLATION  OF 

Positive  Law. 
Legislation,  982 

Opposition  to  legislation,  982 
Opposition  to  private  act,  982 
Withdrawal  of  opposition  to  legislation, 982 

Legislature,  see  infra.  Contracts  in  Viola- 
tion of  Positive  Law;  Lobbying  Con- 
tracts. 

Letting  of  public  contracts,  see  infra.  Agree- 
ments Suppressing  Competition  at  Let- 
ting of  Public  Contracts. 

Libel  and  slander. 

Publication  of  libel,  944 

Litigation,  agreements  encouraging,  981 
Assignments  of  choses  in  action,  982 

"  Champerty,  g82 

Contracts  relating  to  attorney's  fees  and 

costs,  982 
In  general,  981 

Loans,  994 

Lobbying  contracts,  969 

Character  of  legislation,  970 
Contingent  compensation,  971 
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iLEGAL  CONTRACTS,  cont'd. 
Lobbying  contracts,  cont'd. 
Drafting  bills,  970 

Employment  of  agents  to  negotiate  sales 
to  or  contracts  with  government,  974 

Explaining  proposed  bills,  970 

In  general,  969 

Legislative  councils,  969 

Presumption  as  to  legality  of  services,  971 

Prevention  of  legislation,  970 

Private  solicitation  of  legislators,  970 

Secret  agents,  970 

Services  partly  illegal,  971 

Subordinate  legislative  bodies,  969 

What  services  not  improper,  970 
Location  of  public  offices  and  buildings,  963 

Bonus  to  public  to  secure  location  of  pub- 
lic building,  963 

In  general,  963 

Subscriptions,  964 
Locus  panitenticr,  1007 

Malum  prohibitum  and  malum  in  se,  930,  939 

Marriage,  954 

Agreement  for  separation  between  hus- 
band and  wife,  955 
Agreements  relating  to  divorces,  956 
Marriage  brokerage  contracts,  954 
Restraint  of  freedom  of  marriage,  954 

Marriage  brokerage  contracts,  954 

Master  and  servant,  946 

Municipal  corporations : 

Contracts  violating  city  ordinances,  937 

Negligence,  984 

Office,  see  infra.  Public  Officers. 

Office  brokerage,  967 

Officers  of  private  corporations,  947 

Contracts  for  the  appointment  or  retention 
of  persons  in  office,  948 

Contract  to  induce  acceptance  of  office,  948  ' 

In  general,  947 

Pecuniary  profits,  947 
Ordinances,  937 
Pardons,  980 

Agreements  to  secure  pardons,  980 

Attorneys,  980,  981 

Contingent  compensation,  980 

Services  not  improper,  980 
Parent  and  child : 

Parent's  surrender  of  custody  of  child,  958 
Pari  delicto  potior  est  conditio  defendentis,  998, 

1004 
Parol  evidence : 

Admissibility  of  parol  evidence  to  show 
illegality  of  written  contract,  1015 
Partial  illegality,  see  infra.  Entire  and  Di- 
visible Contracts  as  Affected  by  Par- 
tial Illegality. 
Partnership,  see  infra,  Accounting  Between 

Partners. 
Patent : 

Infringement  of  patent,  944 
Payment : 

Promise  to  pay  for  benefit  received  under 

illegal  contract,  996 
Promise  to  pay  money  under  illegal  con. 
tract,  996 
Penalties,  939 
Performance  by  plaintiff,  998 
Implied  contracts,  999 
In  general,  998 
Physicians  and  surgeons  : 

Commission  on  prescriptions  sent  to  drug- 
gists, 946 
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Illegal  Contracts. 


DiLiEGALi  CONTRACTS,  cont'd. 
Presumption,  1016 

Promise  to  pay  money  under  iilegal  contract, 
996 

Prostitution,  see  infra.  Immoral  Contracts. 

Public,  see  infra.  Fraud  upon  Public. 

Public  contracts,  see  infra.  Agreements 
Suppressing  Competition  at  Letting  of 
Public  Contracts;  Public  Officers. 

Public  enterprises  and  improvements,  982 

Agreemenls  to  defeat  public  enterprises, 
982 

Buying  consent  of  property  owner  to  pe- 
tition for  improvement,  983 
Public  officers,  964 

Accelerating  performance  of  services,  965 
Assignee  for  benefit  of  creditors,  964 
Assignment  of  salaries  of  public  officers, 
964 

Compensation  not  fixed  by  law,  966 

Consideration  of  contract  breach  of  official 
duty,  972 
Indemnity  contracts,  973 
Officer  acting  in  good  faith,  973 
Past  neglect  of  duty,  973 

Contracts  for  compensation  for  perform- 
ance of  official  duty,  964 

Contracts   relating   to    compensation  of 
public  officers,  964 

Contracts  tending  to  dereliction  of  duty  on 
part  of  public  officers,  971 
Contract  must  affect  official  duties,  972 
In  general,  971,  972 
Officer  not  actually  corrupted,  972 
Officer    occupying    purely  honorary 

position,  972 
Officers  of  foreign  government,  972 

Dc  facto  officer,  965 

Employment  of  agents  to  negotiate  sales  to  or 
contracts  with  government,  974 

Brokerage  commission,  975 
Contingent  compensation,  975 
Effect  of  corruption  of  officer  upon  con- 
tract secured,  975 
Employment  of  legitimate  agents,  974 
In  general,  974 
Secret  agency,  975 
Use  of  personal  influence,  974 
Public  contracts  in  which  public  officeis  are 
interested,  975 
In  general,  975 

Recovery  on  quantum  meruit  or  valebat, 
977 

Services  outside  official  employment,  976 
Statutory  prohibitions,  976 
Sufficiency  of  interest  of  officer,  976 
Relinquishment  of  right  to  compensation, 
965 

Sale  or  personal  influence  with  public  officers. 

973 

Influence  to  induce  breach  of  official 

duty,  974 
In  general,  973 

Personal    influence   to   preserve  legal 
rights,  974 
Services  outside  of  official  duty,  966 
Traffic  in  public  offices,  966 

Appointment  of  deputies,  968 
Consideration    moving    to  appointing 

power.  968 
Contracts  as  to  future  appointment*,  968 
Delegation  of  public  office,  968 
Elective  offices,  969 


ILLiEGAIi  CONTRACTS,  cont'd. 
Public  officers,  cont'd. 

Traffic  in  public  offices,  cont'd. 

In  England,  966 

In  general,  966 

In  the  United  States,  967 

Office  brokerage,  967 

Reduction  of  emoluments  of  office,  968 

Resignation  of  office,  967 

Withdrawal  of  application  for  office,  967 
Voluntary  contracts,  965 
Want  of  consideration,  965 
Public  offices,  see  infra,  LOCATION  OF  PUBLIC 

Offices  and  Buildings, 
Public  policy,  933 

Contracts  prohibited  by  public  policy,  933 
Extension    of   principle    to   be  carefully 

guarded,  934 
Federal  policy  infringed,  935 
How  public  policy  is  determined,  933 
Injurious  tendency  of  contract  the  test,  834 
Legality  of  contract  as  affected  by  charac- 
ter of  parties,  935 
Legislative  sanction  to  contract,  934 
Public  policy  a  question  of  law,  934 
Public  policy  as  viewed  by  courts  of  equity 

and  law,  934 
Value  of  precedents,  934 
Puffing  or  suppressing  competition  at  sales,  950 
Administrator's  sale,  951 
Chilling  bidding,  952 
Effect  of  contract  harmless,  951 
Effect  of  such  contract  on  sale,  952 
General  rule,  950 

Honest  combinations  among  purchasers, 

951.' 
Judicial  sales  950 

Knowledge  and  consent  of  persons  liable 

to  be  injured,  952 
Mortgage  sales,  951 
Private  sale,  952 

Private  sale  of  public  property,  953 

Public  sales,  950 

Reasons  for  rule  950 

Sheriff's  sales,  950 

What  sales  included  in  rule,  950 
Ratification  : 

Illegal  contract  incapable  of  ratification, 994 

Repeal  of  statute,  942 
Relief  from  illegal  contracts,  see  infra,  EN- 
FORCEMENT of  and  Relief  from  Illegal 

Contracts. 
Renewal  of  notes,  996 
Repeal  of  statute,  942 

Effect  of  repeal,  942 

Ratification  of  contract,  942 

Renewal  of  contract,  943 
Restraint  of  marriage,  954 
Restraint  of  trade,  986 
Restraints  upon  alienation,  986 
Restraints  upon  freedom  of  testamentary 

disposition,  986 
Rewards,  979 

Salaries,  sec  infra.  Public  OFFICER. 

Sales,  see  infra.  Pdblic  Officers  ;  Puffing 
ok  Suppressing  Competition  at  Sales. 

Securities  for  performance  of  illegal  con- 
tracts, 996 

Separation,  955 

Agreements  for  separation  between  hus- 
band and  wife,  955 
English  doctrine,  955 
Future  separation,  955 
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Impairment  of  Obligation  of  Contracts, 


11,1.1  <;  \\>  CONTRACTS,  cont'd. 

Sfxual  immorality,  see  infra,  IMMORAL  CON- 
TRACTS. 

Sheriff's  salts,  see  infra,  PUFFING  OR  SUP- 
PRESSING Competition  at  Sales. 

Slavery,  958 

Special  assignments : 

Buying  consent  of  property  owners  to  pe- 
tition for  improvements,  983 

Slate,  935 

Status  of  illegal  contracts,  932 

Effect  of  subsequent  illegal  contract  upon 

prior  legal  contract,  932 
In  general,  932 

Release  based  on  illegal  consideration,  932 
Statutes  (see  infra,  Contracts  in  Violation 
of  Positive  Law;  Lobbying  Contracts), 
232 

Stockholders,  948 
Subscriptions,  964 
Subslituled  notes,  996 

Suppression  of  Evidence,  see  infra.  Evidence. 
Trade  combinations,  monopolies,  etc.,  986 
Treaties,  937 
Trespass : 

Contracts  contemplating  to  trespass,  943 
Trust,   see    infra.    Contracts  Tending 
towards  Breach  of  Trust  or  Confi- 
dence. 
Undue  influence,  1006 
United  Slates,  935 

Violation  of  law,  see  infra,  Contracts  in 

Violation  of  Positive  Law. 
Waiver  of  illegality,  1014 

Duty  of  court  to  dismiss  action  on  illegal 
contract,  1015 

Failure  to  rely  on  illegality  as  a  defense, 
1014 

In  general,  1014 

Statutory  provisions,  1014 
War,  984 

Effect  of  existence  of  war  upon  contracts, 

984 

Ignorance  of  nationality  of  party,  985 
Insurrection,  985 
License  from  enemy,  985 
Trade  under  license,  985 
Trade  with  neutrals,  985 
Trading  with  enemies,  984 
Witnesses,  978 

Agreements  to  procure  testimony,  979 
Contingent  compensation,  979 
Contracts  with  witnesses,  978 
Rewards  for  apprehension  and  conviction 

of  criminals,  979 
Want  of  consideration,  978 

ILLEGAL  FEES,  1016 
ILLEGAL  GAMING,  1016 
ILLEGAL  IMPRISONMENT,  1017 
ILLEGALITY,  1016 
ILLEGALLY,  J  016 
ILLEGAL  MARRIAGE,  1017 
ILLEGAL  SALES,  1017 
ILLEGITIMATES,  1017 
ILL  FAME,  1018 
ILLICIT,  1018 

ILLICIT  COHABITATION,  1018 


ILLITERATE,  1018 
ILLNESS,  1018 
ILL  REPUTE,  1018 
ILLUMINATING  OIL,  1019 
ILLUSION,  1019 
ILLUSIVE,  1019 

ILLUSORY  APPOINTMENT,  1019 

ILL  WILL,  1019 

IMAGE,  10:9 

IMBECILE,  1019 

IMBECILITY,  1019 

IMBED,  1019 

IMITATION,  10 19 

IMITATION  BUTTER,  1019 

IMMATERIAL,  1019 

IMMEDIATE,  1020 
Reasonable  time,  1022 

IMMEDIATE        AND  PROXIMATE 

CAUSE,  1021 

IMMEDIATELY,  1020 

IMMEMORIAL  USE,  1024 

IMMIGRATION,  1025 

Conclusiveness  of  officer's  decision,  1027 

Definition,  1025 
Habeas  corpus,  181 
Power  of  Congress,  1025 
Regulation,  1026 

IMMINENT,  1028 

IMMEMORIAL  CONSIDERATION,  1028 

IMMORAL  CONTRACTS,  see  Illegal  Con- 

TRACTS,  1028 
IMMORALITY,  1028 
IMMOVABLE,  1028 
IMMUNITY,  1028 
IMPAIR,  1029 

IMPAIRMENT  OF  HEALTH,  1029 

IMPAIRMENT    OF    OBLIGATION  OP 

CONTRACTS,  1030 
Appraisement  laws,  1057 
Attachments,  1054 
Bounties,  1038 

Change  of  remedies,  see  infra,  REMEDIES. 

Charters,  1034 

Changing  remedies,  1050 
Examples,  1049,  1050 
Exemption  from  taxation,  1034 
How  obligation  may  be  impaired,  1049 
In  general,  1034 
Matters  of  contract,  1034 
Municipal  aid  to  railroads,  1036 
Powers,  1035 

Reserved  power  to  amend  or  repeal  corporate 

charters,  1043 
Contracts  between  corporation  and  third 

persons,  1044 
Future  contracts,  1044 
Statutory  liability  of  stockholders,  1044 
Under  the  rule  announced  in  the  Dart- 
mouth College  case,  1043 
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IMPAIRMENT    OP    OBLIGATION  OP 

CONTRACTS,  cont'd. 
Charters,  cont'd. 

Terms  of  contract,  1035 

Test  of  qualification,  1034 

What  rights  may  not  be  revoked  without 
reservation  to  amend  or  repeal,  1049 
Considerations,  1039 

Charters,  1035 

Executed  contract,  1039 

In  general,  1039 

Necessity  for  consideration,  1039 
Constitution,  1046 

Corporation,   see  infra,   CHARTERS;  STOCK- 
HOLDERS. 
Damages. 

Change  in  measure  of  damages,  1057 
Eminent  domain,  1043 
Evidence. 
Changing  rules  of  evidence,  1050 

Changes  rendering  prior  contracts  im- 
possible of  legal  proof,  1051 
Competency  of  witnesses,  1051 
General  rule,  1050 

No  vested  right  in  rules  of  evidence, 

1030 

Exclusive  privileges,  1033 

Execute  !  contracts,  1033 

Executory  contracts,  1033 

Exemptions  from  taxation,  1034,  1042,  1054 

Federal  question,  1059 

History  of  contract  clause,  1032 

How  obligation  may  be  impaired,  1046 

Abolition  of  imprisonment  for  debt,  1058 
Aiding  truterial  conditions,  1047 
Changing  remedies,  see  infra.  Remedies. 
Changing   rules   of   evidence,    see  infra. 

Evidence. 
Contracts  of  municipality,  1048 
Contracts  of   purchaser  at   public  sale, 
1058 

Contracts  of  state,  1047 

Corporate  charters,  1049 

Curative  statutes,  1058 

Direct  impairment,  1046 

Examples,  1046,  1047 

Grants  generally,  1049 

Impairment  a  federal  question,  1059 

In  general,  1046 

Insolvent  laws,  1058 

Limitation  of  actions,  1058 

Recording  acts,  1058 

Subsequent  laws  annulling  contract,  1047 

Who  may  complain  of  impairment,  1059 
Implied  contracts,  1032 
Imprisonment  for  debt,  1058 
Insolvency,  1058 
Interest,  1039 

Change  in  rate  of  interest,  1057 
Judgments,  1038,  1046 
Judicial  sales,  1038 

Contract  of  purchaser  at  public  sale,  1058 
Legislative  control  over  contracts,  1042 

Eminent  domain,  1043 

Police  power,  1042 

Power  to  regulate  commerce,  1043 

Power  to  tax,  1042 

Reserved  power  to  amend  or  repeal  cor- 
porate charters,  1043 
Licenses,  1038 
Limitation  of  actions,  1058 
Mandamus,  1054 
Marriagr,  1030, 
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IMPAIRMENT    OF    OBLIGATION  OF 

CONTRACTS,  cont'd. 
Municipal  aid,  1036 
Municipal  corporations : 

Contracts  of  municipality,  I048 

Ordinances,  1046 
Obligation  of  contract,  1040 

Contract  of  a  slate,  1041 

Municipal  contract,  1042 

Nature  and  characteristics,  1040 

Remedy,  1040 
Ordinances,  1046 
Police  power,  1042 
Public  officers  : 

Salaries    and    compensation   of  public 
officers,  1037 
Quasi  contracts,  1032 
Recording  acts,  1058 
Redemption,  extending  period  of,  1056 
Regulation  of  commerce,  1043 
Remedies,  1052 

Eemedies  (see  infra.  Evidence): 
Appraisement  laws,  1057 
Change  for  practice,  1053 
Changing  remedies,  1052 
Change  in  measure  of  damages,  1057 
Change  in  rate  of  interest,  1057 
Charters,  1050 

Creating  or  increasing  exemption,  1055 

Discretion  in  legislature,  1053 

Examples,  1052,  1053 

Extending  period  of  exemption,  1056 

Form  not  material,  1052 

Increase  of  effectiveness  of  remedies  not 

forbidden,  1053 
Instances  of  obnoxious  changes,  1054 
Interest  on  a  judgment,  1057 
Interest  required  of  redemptioners,  1057 
Mandamus,  1054 
Provisional  remedies,  1054 
State's  unlimited  control  over  remedies 

asserted,  1052 
Stay  laws,  1055 

Supplementary  proceedings,  1054 
Suspending  hearing  of  suits,  1056 
Witnesses,  1051 
Scope  of  title,  1031 
Sources  of  law  affecting  contracts,  1044 
Constitution,  1046 
In  general,  1044 
Judicial  decisions,  T046 
Laws  enacted  by  Congress,  1045 
Laws  enacted  by  independent  state  before 

admission  into  union,  1045 
Laws  enacted  by  state  before  adoption  of 

Constitution,  1044 
Laws  enacted  by  state  while  in  rebellion, 
IC45 

Laws  enacted  by  territorial  legislature, 

'045 

Laws  of  state  within  contract  clause,  1046 

Ordinances,  1046 
Statutes,  1046 
State : 

Contracts  of  state,  1047 
State  contracts,  1041 
State  laws,  1038 
Slav  laws,  1055 
Stockholders : 

('outruns   between   corporation   and  its 

stockholders,  1036 
Contracts    between    stockholders  them- 
selves, 1036 
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IMPAIRMENT    OI'    DRUG  ATION  OF 

CONTRACTS,  cont'd. 
Stockholders,  cont'd. 

Statutory  liability  of  stockholders,  1037, 
1044 

Supplementary  proceedings,  1054 

Taxation,  1042 

Trusts  and  trustees,  1033 

What  are  contracts  in  the  constitutional  sense, 

1032 

Bounties  offered  by  statute,  1038 
Charters  of  private  corporations,  see  infra. 

Charters. 
Contract  or  no  contract  a  federal  ques- 
tion, 1040 

Contracts  between  corporation  and  its 
stockholders,  1036 

Contracts  between  stockholders  them- 
selves, 1036 

Contracts  of  state  or  municipality,  1033 

Contract  with  purchaser  at  public  sale, 
1038 

Executed  contracts,  1033 

Executory  contracts,  1033 

Grants  of  exclusive  privileges,  1033 

Implied  contracts,  1032 

In  general  1032 

Interests,  1039 

Judgments,  1038 

Licenses,  1038 

Marriage,  1039 

Necessity  for  consideration,  1039 
Obligations  imposed  by  law,  1032 
Quasi  contracts,  1032 

Salaries  and  compensation  of  public 
officials,  1037 

Statutory  liability  of  stockholder,  1037 
Who  may  complain  of  impairment,  1059 
Witnesses : 

Competency  of  witnesses,  1051 

IMPEACHMENT,  1061 
Adjournment,  1071 
Arrest,  1071 
Bills  of  attainder,  1062 
By  whom  brought  up  and  by  whom  tried,  1063 

In  England,  1063 

In  the  United  States,  1063 
Definition,  1061 

Distinguished  from  other  proceedings,  I062 

Evidence,  1070 

Tor  what  offenses  impeachment  may  be  resorted 

to,  1066 

Examples,  1066,  1067 

Indictable  offenses,  1067 

In  England,  1066 

In  the  United  States,  )o66 
Hearsay  evidence,  316 
History,  1062 
Indictment,  1073 
Judgment,  1071 
Jury  trials,  1063 

Object,  nature,  and  characteristics,  1062 

Pardon,  1072 

Procedure,  1068 

Punishment,  1072 

Sentences,  1071 

Suspension  from  office,  1072 

Verdict,  1071 

What  persons  liable  to  impeachment,  1064 

Civil  officers.  1065 
Federal  Constitution,  1065 
In  England,  1064 


IMPEACHMENT,  cont'd. 
What  persons  liable  to  impeachment,  cont'd. 
In  the  United  States,  1064' 
None  but  public  officers,  1064 
State  officers,  1065 

Whether  persons  who  have  ceased  to  be 
officers  are  liable  to  impeachment,  1065 
IMPLIED  CONTRACTS,  1076 
Agency  : 

Money  received  as  agent,  1098 
Assumpsit,  see  infra,   WAIVING  Tort  AND 

Suing  in  Assumpsit. 
Brothers  and  sisters,  1085 
Building  contracts,  1088 
Consideration,  failure  of,  1108 
Contracts  implied  in  fact,  1078 
Contracts  implied  in  law,  1078 
Conversion,  see  infra,  Waiving  Tort  and 

Suing  in  Assumpsit. 
Default : 

Money  which  one  is  compelled  to  pay  through 
default  of  another,  1108 
Application  of  rule,  1109 
Contribution,  1110 
Statement  of  rule,  1108 
Definition,  1077 
Duress  : 

Money  paid  under  duress,  1101 
Express  excludes  implied  contract,  1078 
Extortion,  see  infra.  Voluntary  Payments. 
Extra  services,  1094 

Persons  employed  to  do  particular  piece 
of  work,  1094 

Persons  working  for  salary  or  wages,  1095 
Failure  of  consideration,  1108 
Fraud : 

Mistake  of  law,  1103 

Money  procured  by  fraud,  1107 
Frauds,  statute  of: 

Money  had  and  received,  1098 

Services  rendered  under  unfinished  con- 
tract, 1091 

Where  plaintiff  wilfully  abandons  contract 

before  completion,  1088 
Goods  sold  and  delivered,  nil 
Husband  and  wife,  1085 
Illegal  contracts : 

Accepted  services,  1083 
Illegality  of  transaction  between  third  per- 
son, 1098 

Money  paid  on  illegal  contract,  1110 
Services  rendered  under  illegal  contracts, 

1092 

Impairment  of  obligation  of  contracts,  1033 
Limitation  of  actions  : 

Conversion  of  property,  1115 
Mistake,  1086 

Mistake  procured  by  another's  fraud,  1086 
Money  paid  by  mistake,  1102 

Effect  of  plaintiff's  negligence  on  right 

of  recovery.  1106 
Exceptions  to  rule  as  to  mistake  of  law, 

ri03 
Fraud,  1103 

Mistake  as  to  foreign  law,  1103 
Mistake  must  be  as  to  material  fact, 
1 105 

Mistake  of  fact,  1103 
Mistake  of  law,  1102 
Necessity  of  belief  that  money  is  due, 
1105 

Necessity  of  payment  in  money  or  its 
equivalent,  1105 
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IMPLIED  CONTRACTS,  cont'd. 
Mistake,  cont'd. 

Money  paid  by  mistake,  cont'd. 

Necessity  of  restoring  payee  to  original 

status,  1106 
Necessity  of  showing  failure   of  con- 
sideration, 1 105 
Retention  of   money  must  be  inequi- 
table, 1 105 
Total  failure  of  consideration,  1103 
What  is  mistake  of  fact,  1104 
When  mutual  mistake'  necessary,  1106 
Services  rendered  under  mistake,  1086 
Money  had  and  received  and  money  paid,  100,6 
Character  of  payment  not  changed  by  pro- 
test, 1100 

Illegality  of  transaction  between  third  per- 
sons, 1098 

Money  paid  at  another's  request,  1099 

Money  paid  by  mistake,  see  infra.  Mistake. 

Money  paid  for  another  without  request, 
1101 

Money  paid  on  consideration  which  fails, 
1 108 

Money  paid  on  contract  subsequently  re- 
scinded, 1110 

Money  paid  on  illegal  contract,  1110 

Money  paid  on  illegal  demands,  1099 

Money  paid  under  duress,  1101 

Money  procured  to  be  paid  by  fraud,  1107 

Money  received  as  agent,  1098 

Money  which  one  is  compelled  to  pay 
through  default  of  another,  1108 

Money  which  rightfully  belongs  to  an- 
other, 1096 

Promise  implied  from  acknowledgment 
of  indebtedness,  mo 

Statute  of  frauds,  1098 

Voluntary  payments,  1099 

What  constitutes  voluntary  payment 
1  ICO 

Ordinary  skill,  1095 
Parent  and  child,  1085 

Payment,  see  infra,  MONEY  Had  and  RE- 
CEIVED and  Money  Paid;  Voluntary 
Payments. 

Questions  of  law  and  fact : 
Sales  by  sample,  1228 

Reasonable  time,  1096 

Services  (see  infra.  Voluntary  Services): 
Accepted  services,  1082 
Brothers  and  sisters,  1085 
Cousins.  1085 
Extra  services,  1094 

Extra  services  where  persons  work  for 

salary  or  wages,  1095 
Illegal  contracts,  1083 

Implied  contract  that  party  performing 
services  possesses  ordinary  skill,  1095 

Implied  contract  that  work  will  be  per- 
formed within  reasonable  time,  1096 

Parent  and  child,  1085 

Presumption  that  services  rendered  by 
parts  of  a  common  family  were  gratui- 
tous, not  conclusive.  1084 

Services  performed  at  request  of  another, 
108  r 

Services  performed  for  third  person  at 

request  of  another,  1082 
Services  rendered    after   termination  of 

contract,  1092 
Services  rendered  not  in  strict  accord  with 

contract,  1093 
/ 15  C.  of  L. — 84  1; 


IMPLIED  CONTRACTS,  cont'd. 
Services,  cont'd. 

Services  rendered  on  modified  contracts, 

1092 

Services  rendered  to  each  other  by  mem- 
bers of  one  family,  1083 

Services  rendered  under  illegal  contracts, 
1092 

Services  rendered  under  mistake,  1086 
Services  requested  without  agreement  as 
to  compensation,  1081 
Services  rendered  under  unfinished  contract,  1087 

Destruction  of  property  on  which  work  is 

being  done,  1090 
Sickness,  1089 
Statute  of  frauds,  1091 
Where  contract  is  terminated  through  de- 
fault of  defendant,  1090 
Where  either  party  has  a  right   to  ter- 
minate contract  at  any  time.  1092 
Where  full  performance  by  plaintiff  is  impos- 
sible, 10S9 
Cause  of  sickness,  1080 
Destruction  of  property  on  which  work 
is  begun,  1090 
Where  plaintiff  wilfully  abandons  contract 
before  completion,  10S7 
Building  contracts,  1088 
Effect  of  statute  of  frauds  on  right  of 

recovery,  1089 
Exceptions  to  rule,  1088 
How  rule  affected  by  fact  that  contract 

is  within  statute  of  frauds,  1088 
Money  paid  under  contract  within  stat- 
ute of  frauds,  1089 
View  that  plaintiff  can  recover  value  of 
services  less  damages  resulting  from 
breach,  1089 
View  that  there  can  be  no  recovery  on  a 
quantum  meruit,  1087 
Skill,  1095 
Suretyship  : 

Money  which  one  is  compelled  to  pay 
through  default  of  another,  1108,  1109 
Unfinished  contract,  see  infra,  Services  Ren- 
dered under  Unfinished  Contract. 
Use  and  occupation,  mi 
Voluntary  payments,  1099 

Character  of  payment  not  changed  ty  pro- 
test, 1  too 

Effect  of  apprehension  of  judicial  proceed- 
ings, 1101 
Money  paid  on  illegal  demands,  1099 
Money  paid  without  another's  request, 
1  lot 

What  constitutes  voluntary  payment,  1100 
Voluntary  services,  1079 
Exceptions,  108 1 

Preventing  loss  or  destruction  of  property, 
10S0 

Services  rendered  without  intent  tocharge, 
1079 

Services  rendered  without  request  or  sub- 
sequent promise  to  pay,  1080 

Subsequent  change   of    intention    as  to 
charging,  1080 
Waiving  tort  and  sning  in  assumpsit,  tin 

Actions  based  on  conversion  of  property, 
1 1 13 

Actions  based  on  wrongful  enticement  of 

servants,  1117 
Actions  on  wrongful  use  of  real  rropcrty, 

1117 
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IMPLIED  CONTRACTS,  cont'd. 
Waiving  tort  and  suing  in  assumpsit,  cont'd. 
Election  of  remedies,  1112 
In  what  cases  tori  may  be  waived,  1111 
Payment   in  money  where   property  is 

sold,  1 1 14 
Righi  to  proceeds  of  sale,  1114 
Statute  of  limitations,  1115 
Tort  committed  by  one  person,  1112 
Tort  committed  by  several  persons,  1112 
Where  property  converted  is  sold,  1113 
Where  property  converted  is  used  or  con- 
sumed by  tortfeasor,  1116 
Whether  a  sale  of  property  without  actual 

payment  is  sufficient,  1114 
Wrongfully  obtaining  another's  money, 
1117 

Work  and  services,  see  infra.  Services. 
Working  contracts,  1088 

IMPLIED  TRUSTS  (see  Advancements), 

1119,  1123 

Admissions  : 

Establishment  of  trusts,  1172 

Advancements,  H55 

Admissibility  of  evidence,  1157 
Agreement  of  husband  to  hold  in  trust,  1 159 
Agreement  of  wife  to  hold  in  trust,  T157 
Circumstances  rebutting  presumption  of 
advancement    between    husband  and 
wife,  1156 

Creating  and  rebutting  presumption  of 
advancement  generally,  1155 

Mistake  as  to  effect  of  deed  to  wife,  1157 

Money  intrusted  to  husband  for  invest- 
ment for  wife,  1161 

Payment  by  husband,  conveyance  by  wife, 
"55 

Payment  by  wife,  conveyance  to  husband, 
1158 

Possession  and  improvement  of  lands  by 

husband,  1157 
Presumption  as  between  brothers  and  sisters, 
uncles  and  nephews,  etc.,  1165 
Brothers  and  sisters,  1165 
Rebutting  presumption,  IT65 
Uncles,  nephews  and  nieces,  1165 
Presumption  of  advancement  as  between 

husband  and  wife,  1 155 
Presumption  of  advancement  as  between  par- 
ent and  child  and  persons  in  loco  parentis, 
1161 

Father-in-law,  1163 
Mother,  1163 

Other  provisions  for  grantee  and  no 
provision  for  other  children,  1164 

Payment  by  child,  conveyance  to  parent, 
1 164 

Payment    by    parent,    conveyance  to 

child,  1161 
Possession  and  enjoyment  of  property 

by  parent,  1164 
Purchase  by  one  in  loco  parentis,  1162 
Purchase  by  parent  with  property  of 

child,  1165 
Purchase  in  joint  name  of  stranger  and 

child,  1162 
Rebutting  presumption,  1163 
Rebutting    presumption    of  resulting 

trust,  1 165 
Reversionary  interest  taken  in  name  of 

child,  1163 
Sufficiency  of  evidence,  1163 
Title  taken  in  name  of  child  without  con- 
sent of  parent,  1 164 

13: 


IMPLIED  TRUSTS,  cont'd. 
Advancements,  cont'd. 

Proceeds  of  wife's  realty,  1161 

Property  acquired  from  use  of  wife's  sep- 
arate property,  1160 

Purchase  by  husband  with  separate  prop- 
erty of  wife,  1159 

Purchase  by  wife  as  agent,  1157 

Purchase  by  wife  with  her  personalty 
1159 

Purchase  with  personalty  to  which  hus- 
band is  entitled  by  reason  of  marital  re- 
lation, 1160 
Rebutting  presumption  as  to  title,  1159 
Rebutting  presumption  of  advancement, 
"55 

Sufficiency  of  evidence,  1158 
Advance  payments  by  parent  for  benefit  of 

child,  1147 
Advances,  see  infra.  Loans. 
Against  whom  implied  trusts  will  be  enforced, 
1200 

Bona  fide  purchasers,  1200 

Creditors,  1202 

Execution  creditors,  1202 

Statutory  provisions,  1202 
Agency  (see  infra,  Constructive  Trusts; 
Frauds,  Statute  Of): 

Constructive  trusts  arising  out  of  breach 
of  fiduciary  duties,  1199 

Tenants,  tenants  in  common,  1199 
Attachment,  1209 
Attorney  and  client,  1199 
Bona  fide  purchasers,  1200 
Breach  of  contracts,  see  infra.  Trusts  Aris- 
ing Out  of  Breach  of  Contracts. 
Burden  of  proof : 

Creation  of  trusts,  1177 

Rebutting  presumption  of  trusts,  1177 
By  whom  enforced,  1205 

Character  and  incidents  of  estates  arising 

out  of  implied  trusts,  1208 
Charity : 

Failure  of  trusts  for  charitable  purposes, 

1131 
Conditions : 

Failure  of  conveyance,  1131 
Consideration,  see  infra,  Resulting  Trusts 
Arising  Out  of  Payment  of  Purchase 
Money. 

Construction  with  respect  to  cestui  que  trust, 
1132 

Construction    with   respect   to   interest  of 

trustee,  1131 
Constructive  payment,  1146 
Constructive  trusts,  11 24,  11 84 

Agent  to  purchase  purchasing  in  his  own 

name,  1139 
Effect   of    statute    abolishing  resulting 

trusts,  1 186 
Fraud,  1184 

Fraud  basis  of  constructive  trust,  1185 
Fraud  of  third  person,  1186 
In  general,  1184 
Involuntary  trusts,  1185 
Necessity   for  confidential  relationship 
1186 

Resulting    trusts     distinguished  from, 
1 124 

Trust  arising  out  of  mistake,  1186 
Trusls  ex  maleficio,  1185 
Constructive  trusts  arising  out  of  breach  of  cos- 
tracts,  1 1 86 
Agent  guilty  of  fraud,  1188 
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IMPLIED  TRUSTS,  cont'd. 
Constructive  trusts  arising  out  of  breach  of  con- 
tracts, cont'd. 
Effect  of  statute  of  frauds,  1187 

Agent  employed  to  purchase  oulstand 

ing  title,  1188 
Agent  guilty  of  fraud,  1188 
Confidential  relation,  1187 
Conflicting  views,  1187 
Purchase  money  advanced  as  loan,  1187 
Use  of  principal's  funds,  1187 
Verbal  employment  of  agent  to  purchase 

land,  1187 
Voluntary  grant,  1188 
In  general,  1186 
Constructive  trusts  arising  out  of  breach  of 
fiduciary  duties,  1196 
Attorney  and  client,  1199 
Contracts  between  persons  in  fiduciary  re- 
lations, 1 199 
Cotenants,  1199 
Election,  1 187 

Fiduciaries  purchasing  adverse  titles, 
1197 

Fiduciaries  purchasing  trust  property  at 
judicial  or  trust  sales,  1197 

Fiduciary  making  profit  out  of  trust,  1199 

In  general,  1196 

Landlord  and  tenant,  1199 

Members  of  a  family,  1197 

Officers  of  private  corporations,  1 198 

Principal  and  agent,  1199 

Property  sold  on  executions  in  favor  of 
trust  estate,  1197 

To  Jwhal  classes  of  trustees  rule  applica- 
ble, 1200 

To  .what  fiduciary  relations  rule  applies, 
1 198 
Contracts  : 

Constructive  trusts  arising  out  of  breach 
of  fiduciary  duties,  1199 
Curtesy,  1208 
Death: 

Death  of  alleged  trustee,  1172 

Death  of  grantee,  1138 
Declarations  : 

Establishment  of  trusts,  1174 
Effect  of  residuary  clause  in  deed  or  will, 

1132 
Ejectment,  1204 
Election  of  remedies,  1197 

Purchase  of  property  with  fiduciary  funds 
1 180 

Entry,  writ  of,  1205 
Estate,  1208 
Estoppel,  1208 

Evidence,  see  infra,  Resulting  Trusts  Aris- 
ing Out  of  Payment  of  Purciiasf.  Money. 

Execution,  1209 

Extinguishment  of  trust,  1208 

Fiduciaries,  see  infra,  Constructive  Trusts 
Arising  Out  of  Breach  of  Contract;  Re- 
sulting Trusts  Arising  Out  of  Pur- 
chases with  Fiduciary  Funds. 

Fraud : 
Fraud  on  creditors,  1203 
Perpetration  of  fraud,  1203 

Frauds,  statute  of,  1 171 
Agent  employed  to  purchase  outstanding 

title,  1 188 
Agent  guilty  of  fraud,  1  r 88 
Confidential  relation,  1187 
Conflicting  views,  1187 


IMPLIED  TRUSTS,  cont'd. 
Frauds,  statute  of,  cont'd. 
Devisee  or  legatee  to  testator  to  hold  property 
for  the  benefit  of  a  third  person,  1191 

Decedent  induced  not  to  make  will,  1192 

Expectation  of  testator,  1192 

General  rule,  1191 
Oral  agreement  for  interest  in  land  to  be 

purchased,  1188 
Oral  agreement  to  hold  in  trust  or  reconvey 
lands  voluntarily  conveyed,  1 192 

Agreement  to  execute  subsequently  a 
declaration  of  trust,  1196 

Conveyance  ai  instance  of  grantee,  1195 

Existence  of  confidential  relation,  1195 

Fraud,  1194 

General  rule,  1192 

Husband  and  wife,  1195 

Imposition,  1194 

Intention  not  to  perform  agreement,  1194 
Minority  rule,  1193 

Parol  declaration  of  trust  with  respect  to 

proceeds  of  land,  1194 
Proof  of  agreement  to  hold  in  trust,  1195 
Right  to  recover  recited  consideration, 

1 196 

Voluntary  execution  of  trust,  1194 
Parol  agreement  relating  to  purchase  at  judi- 
cial sale,  1 189 

Constructive  trust  held  to  arise,  1190 
Existence  of  confidential  relationship, 
1189 

Failure  of  promisee  to  protect  his  rights, 
1 190 

Fraudulent  intent  not  to  perform  agree- 
ment, 1191 
In  general,  1189 

Land  secured  below  its  value,  1190 

Promise  after  purchase,  1191 

Promise  to  another  than  judgment 
debtor,  1190 

Proof  of  agreement,  1 191 

Purchaser  holding  himself  out  as  buy- 
ing for  others  interested  in  land  sold, 
1191 

Sale  induced  by  promisor,  1191 
Sale  of  land  in  which  promisee  has  inter- 
est, 1 189 

Promise  of  devisee  by  which  devise  is  secured, 

1191 

Decedent  induced  not  to  make  will,  1192 
Expectation  of  testator,  1192 
General  rule,  1191 
Purchase  money  advanced  as  loan,  1187 
Use  of  principal's  funds,  1187 
Verbal  employment  of  agent  to  purchase 

land,  1 187 
Voluntary  grant,  t  188 
Fraud  upon  third  persons,  1203 
Guardian  and  ward  : 

Land  purchased  held  in  trust  for  ward.  76 
Purchase  of  real  estate  by  guardian,  66 
Husband  and  wife  (see  infra.  Advancements): 
Oral  agreement  to  hold  in  trust  or  reconvey 
lands  voluntarily  conveyed,  1195 
Judicial  sales  : 

Fiduciaries  purchasing  trust  property  at 

judicial  or  trust  sales,  1197 
Parol  agreement  relating  to  purchase  at  judi- 
cial sale,  1 189 
Constructive  trust  held  10  arise,  1190 
Existence  of  confidential  relationship, 
1 189 
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IMIMilKl)  TRUSTS,  cont'd 
Judicial  sales,  cont'd. 
Parol  agreement  relating  to  purchase  at  judi- 
cial sale,  c  ont'd. 
Failure  of  promisee  to  protect  his  rights, 
1 190 

Fraudulent  intent  not  to  perform  agree- 
ment, 1 191 
In  general,  1189 

Land  secured  below  its  value,  1190 

Promise  after  purchase,  1191 

Promise    to    another    than  judgment 

debtor,  1190 
Proof  of  agreement,  1191 
Purchaser  holding  himself  out  as  buying 
for  others  interested  in  land  sold,  1191 
Sale  induced  by  promisor,  1191 
Sale  of  land  in  which  promisee  has  in- 
terest, 1 189 
Resulting  trusts  arising  out  of  payment  of 
purchase  money,  1141 
Laches  and  limitations,  1205 
Analogy  to  statute  of  limitations,  1205 
Fraud,  1206 
General  principle,  1205 
Intervention  of  rights  of  third  persons, 
1207 

Knowledge  of  right,  1207 

Lapse  of  time  as  affecting  quantum  of 

proof,  1208 
Possession,  1207 

Recognition  of  implied  trust,  1207 
When  holding  by  trustee  is  adverse,  1206 
Landlord  and  tenant,  1199 

Legacies  and  devises  in  trust,  see  infra,  RE- 
SULTING Trusts  Arising  Out  of  Convey- 
ances and  Devises  upon  Trusts. 

Liens,  1203 

Purchase  of  properly  with  fiduciary  funds, 

1 180 

Right  to   lien  for  purchase   money  ad- 
vanced, 1150 
Stolen  property,  1182 
Limitations,  see  infra,  Laches  and  Limita- 
tions. 

Loans  (see  infra.  Resulting  Trusts  Aris- 
ing Out  of  Payment  of  Purchase 
Money),  1188 
Payment  of  purchase  money  by  grantee  as 
loan,  1147 

Distinguished  from  parol  agreement  to 
hold  in  trust,  1148 

Effect  of  agreement  of  grantee  to  pur- 
chase, 1149 

Evidence  of  loan,  1149 

In  general,  1 147 

Parol  evidence,  1149 
Purchase  money  advanced  by  third  person  as 
loan,  1 149 

Burden  of  proving  loan,  1150 

Effect  of  agreement  for  share  in  profits 
on  resale,  1150 

In  general,  1149 

Right  to  lien  for  purchase  money  ad- 
vanced, 1150 
Married  women,  see  infra,  ADVANCEMENTS. 
Mine3  and  mining  claims  : 
Advancing  expenses  of  securing  mining 
location,  1141 
Mistakes  : 

Constructive  trusts  arising  out  of  mis- 
takes, 1186 


IMPIjIRD  TRUSTS,  cont'd. 
Mortgages : 

Resulting  trusts  arising  out  of  payment  of 
purchase  money,  1140 
Oral  agreement  to  hold  in  trustor  reconvey  lands 

voluntarily  conveyed,  see   infra,  Frauds, 

Statute  of. 
Parent  and  child,  see  infra,  Advancements. 
Parol  evidence,  1149 

Establishment  of  trusts,  1174 

Rebutting  presumption  of  trusts,  1177 
Part  payment  of  consideration,  1 1 50 

Aliquot  part,  1153 

Declarations  of  grantee  as  to  interest  of 

third  person,  1154 
Part  payment  need  nol  be  in  money,  1153 
Payment    must  be  in  part  of  purchase 

money,  1152 
Priority  as  to  mortgage  for  grantee  for 

balance  of  purchase  price,  1154 
Proof  of  proportion  of  consideration  paid, 

"54 

Proportion  of  consideration  paid,  1153 
Resulting  trust  pro  tanto,  1151 
Payment,    see    infra,    Resulting  Trusts 
Arising  out  of  Payment  of  Purchase 
Money. 

Payment  by  grantee  of  obligation  given  by 
third  person,  1146 

Payment  by  third  person  for  benefit  of  plain- 
tiff, 1 147 

Poor  and  poor  laws,  1208 

Precatory  trusts,  1124 

Precatory  trusts  classified  as  implied  trusts, 
1124 

Presumption,  see  infra,  Advancements. 
Public  policy,  1203 

Purchase  money,  see  infra.  Resulting 
Trusts  Arising  out  of  Payment  of  Pur- 
chase Money. 

Quantum  of  proof  of  wife's  ownership  of 
purchase  money,  1161 

Remedies,  1204 

Resulting  trusts,  11 23 

Constructive  trusts  distinguished  from, 
1124 

Resulting  trusts  arising  out  of  conveyances  and 
devises  upon  trusts,  1127 
Character  in  which  trust  results,  1128 
Conversion  by  trustee  of  realty  into  per- 
sonalty, 1128 
Conveyance    in    trust   for    payment  of 

grantor's  debts,  1128 
Conveyances  inter  vivos,  1127 
Equitable  conversion,  1129 
Legacies  in  trust,  1129 

Devise  or  bequest  in  trust  and  upon  con- 
ditions, 1130 
Devise  or  bequest  in  trust  without  dis- 
position of  entire  beneficial  interest, 
1130 

Devise  to  take  effect  on  happening  of 

event,  1131 
Failure  of  condition  subsequent,  1131 
Failure  of  trust  for  charitable  purposes, 

1129 

Failure  to  specify  trust,  1130 
In  general,  1129 
Lapsed  legacies,  1130 
Legacy  a  charge  on  land  devised,  1131 
Nonexecution  of  trust  by  trustee,  1130 
Surplus  undisposed  of,  1130 
Resulting  irust  to  grantor  in  surplus,  1127 
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IMPLIED  TRUSTS,  cont'd. 

Resulting  trusts  arising  out  of  payment  of  pur- 
chase money  (see  infra,  ADVANCEMENTS) 
1132 

Abolition,  1166,  1167 

Abolition  of  trusts,  1166 

Actual  conveyance  of  estate  required,  1142 

Advancing  expenses  of  securing  mining 

location,  1 141 
Agent  to  purchase  purchasing  in  his  own 

name,  1138 
Agreement  by  grantee  10  hold  in  trust, 

1 168 

Burden  of  proof  in  rebutting  presumption, 
1136 

Character  of  consideration,  1142 
Character  of  property  in  which  trust  is  en- 
forceable, 1 139 
Character  of  sale  or  conveyance,  1140 
Common-law  trust  alone  abolished,  1167 
Consent  must  include  form  of  conveyance, 
1 169 

Consideration,  1142 

Conveyances  from  government,  1141 

Conveyance  to  another  jointly  with  person 
paying  consideration,  1138 

Creditors'  rights,  1166 

Declaration  of  trust  by  grantee,  1137 

Deed  purporting  on  its  face  to  be  for  bene- 
fit of  grantee,  1 137 

Deed  reciting  payment  of  consideration  by 
grantse,  1 137 

Effect  of  agreement  to  hold  in  trust,  1154 

Effect  of  death  of  grantee,  1 138 

Erection  of  improvements  by  person  pay- 
ing consideration,  1169 

Evidence,  11 70 

Admissibility  in  general,  1170 
Admissions,  1172 

Answer  of  trustee  denying  trust,  1172 
Burden  of  proof,  1174,  1177 
Death  of  alleged  trustee.  1172 
Declarations,  1173 
Evidence  held  insufficient,  1176 
Evidence  to  establish,  1 170 
Evidence  to  rebut  presumption  of  trust, 
1176 

Intention  question  of  fact,  1177 
Lapse  of  time,  1 175 
Pjrol  evidence,  1 171 

Parol  evidence  admissible  to  prove  pay- 
ment of  purchase  money,  1171 

Parol  evidence  contrary  to  considera- 
tion clause,  1 172 

Parol  evidence  to  rebut  presumption, 
l'77 

Pecuniary  standing  of  parties,  1170 
Privies,  1 173 

Proof  of  payment  must  be  clear  and 
satisfactory,  1 174 

Statute  of  frauds,  1 171 

Weight  of  admissions  as  evidence,  1 173 
Implied  contract,  1170 
Independent  agreement,  1 135 
In  general,  1132,  1166 
Intention,  1 137 
Invalid  claim  to  title,  1140 
Judicial  sales,  r  141 

Knowledge  of  person  in  whose  name  title 

is  taken,  1  ro8 
Mining  (  laitn,  1 141 
Mortgages,  1  [40 
Natural  love  and  affection,  1 142 

1 ' 


IMPLIED  TRUSTS,  cont'd. 
Resulting  trusts  arising  out  of  payment  of  pur- 
chase money,  cont'd. 
Necessity  for  conveyance  of  legal  title,  1141 
Oral  agreement  for  trust  inconsistent  with 

trust  implied  by  law,  1 1 55 
Payment  of  consideration  raises  presump- 
tion of  trust,  1 136 
Payment  of  purchase  money,  1 142 

Advance  by  parent  for  benefit  of  child, 
1 147 

Advance  by  third  person  for  benefit  of 

another,  1147 
Agreement  to  purchase  for  another,  1143 
Aliquot  payment,  1153 
Burden  of  proving  loan,  1150 
Consideration  must  be  for  conveyance 

of  legal  title,  1143 
Constructive  payment,  1146 
Constructive  trusts,  1147 
Conveyance  on  credit  of  third  person, 

1 145 

Conveyance  through  third  person, 
"43 

Credit,  1145,  1146 
Evidence  of  loan,  1149 
Expenditures  in  improving  land,  1 143 
Grantees  in  deed  contributing  unequally 
towards  purchase  money,  1152 
'  In  general,  1 142 
Loans,  1147 

Obligation  of  grantee  given  for  deferred 
payments,  1145 

Parol  agreement  to  reconvey  on  repay- 
ment of  purchase  money  advanced, 
1 148 

Parol  proof  admissible  to  show  loan, 
1149 

Part  payment  must  be  part  of  purchase 

money,  1152 
Part  payment  need  not  be  in  money, 

"53 

Part  payment  of  consideration,  1150 

Payment  by  grantee  in  discharge  of  in- 
debtedness, .1146 

Payment  by  third  person  for  benefit  of 
plaintiff,  1 147 

Payment  of  consideration  foundation  of 
trust,  1 142 

Payment  of  purchase  money  by  grantee 
as  loan   1 147 

Priority  as  to  mortgage  to  grantee  for 
balance  of  purchase  price,  1 1 54 

Proof  of  proportion  of  consideration 
paid,  r 1 54 

Proportion  of  consideration  paid,  1153 

Purchase  money  advanced  by  third  per- 
son as  loan,  1 149 

Purchase  money  borrowed  on  credit  of 
another,  1146 

Reconveyance  compelled  on  repayment 
of  money  advanced.  1148 

Right  to  lien  for  purchase  money  ad- 
vanced, 1150 

Sufficiency  of  evidence  to  show  advance 
to  have  been  a  loan.  1149 

Sufficiency  of  payment.  1140 

Time  of  payment,  1 143 

Time  of  purchase,  114(1 

Valuation  placed  on  items  of  mixed  con- 
sideration must  have  been  fixed,  1153 
Personal  property,  1140 
Real  estate.  1 139 
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IMPLIED  TRUSTS,  cont'd. 
Resulting  trusts  arising  out  of  payment  of  pur- 
chase money,  cont'd. 
Rebutting  presumption  of  resulting  trust, 
1 136 

Relationship  of  parties,  116S 
Resulting  trust  an  estate,  not  merely  a 
lien,  1136 

Resulting  trust  as  to  part  of  or  part  inter- 
est in  land,  1135 
Retrospective  effect  of  statute,  1170 
Right  to  recover  money  paid,  1170 
Separate  instrument  declaring  trust,  1167 
Statutory  enactments,  1166 
Sufficiency  of  consent  to  conveyance,  1169 
Title  taken  in  name  of  third  person  with- 
out consent  of  person  paying  purchase 
money,  1138 
Title  taken  with  consent  of  person  paying 

consideration,  1 135 
Voluntary  execution  of  trust  by  grantee, 
1 169 

Voluntary  grants,  1167 
Resulting  trusts  arising  out  of  purchases  with 
fiduciary  funds,  11 77 
Actual  payment  with  trust  funds  required, 
1181 

Application  of  rule  to  special  fiduciaries, 
1182 

Cases  refusing  to  recognize  trust,  1180 
Cestui  que  trust  indebted  to  trustee,  1181 
Effect  of  election,  1180 

Effect  of  subsequent  accounting  by  trustee 

for  funds  used,  1182 
Election  by  infant,  1180 
Evidence,  11S4 

Exchange  of  trust  property,  1179 
In  general,  1177 

Investment  of  stolen  property,  1182 
Necessity  for  existence  of  fraud,  1181 
Part  payment  of  purchase  money  with 

fiduciary  funds,  1182 
Profits  received  by  trustee,  1181 
Rents  and  profits  from  use  of  land,  1181 
Resale  of  property  purchased,  1181 
Right  to  claim  lien,  11S0 
Status  of  right  of  cestui  que  trust  before 

assertion  to  claim  of  land,  n8r 
Time  of  payment,  1183 
Title  taken  in  name  of  third  person,  1180 
Trust  to  invest  moneys,  1181 
Use  of  trust  funds  in  improving  land,  1184 
What  constitutes  election,  1180 
Whether  strictly  a  resulting  trust,  1179 
Resulting  trusts  arising  out  of  rules  of  con- 
struction of  deed  or  will  1131 
Eesulting  trusts  arising  out  of  voluntary  con- 
veyances, 1 1 24 
Absolute  conveyance  1124 
Absolute  conveyance  as  security,  1127 
Consideration,  natural  love  and  affection, 
1126 

Conveyances  for  specific  purposes,  1127 
Conveyance  to  husband  or  wife  of  child  of 

grantor  as  advancement,  1126 
Deed  containing  covenants  of  warranty, 

1126 

Deed  executed  in  pursuance  of  written 

agreement,  1126 
Deed  reciting  consideration,  1125 
Habendum  clause  declaring  use  to  grantee, 

1125 

In  general,  1124 

Transfers  by  persons  non  sui  juris,  1127 

1334 


IMPLIED  TRUSTS,  cont'd. 

Sates,  see  infra,  Constructive  Trusts  Aris- 
ing Out  of  Breach  of  Fiduciary  Duties. 
Scope  of  title,  1123 

Separate  property  of  married  zuomen,  see  in- 
fra, Advancements. 
Statutes,  see  infra,  Resulting  Trusts  Aris- 
ing   Out  of    Payment    of  Purchase 
Money. 
Stolen  property,  1182 
Time  of  payment,  1183 
Time  of  purchase,  1146 
Trusts,  see  infra.  Constructive  Trusts 
Arising  Out  of  Breach  of  Fiduciary 
Duties;  Resulting  Trusts  Arising  Out 
of    Conveyances    and    Devises  upon 
Trusts;  Resulting  Trusts  Arising  Out 
of  Purchases  with  Fiduciary  Funds. 
Vendor  and  purchaser,  see  infra.  Resulting 
Trusts  Arising  Out  of  Payment  of  Pur- 
chase Money;  Resulting  Trusts  Arising 
Out   of    Purchases    with  Fiduciary 
Funds. 

Voluntary  conveyances,  see  infra.  Resulting 
Trusts  Arising  Out  of  Voluntary  Con- 
veyances. 
IMPLIED  WARRANTIES,  1211 
"About,"  1214 
Agency : 

Sales  by  Agents,  1246 

Effect  of  direction  by  seller  not  to  war- 
rant, 1247 
Fitness  for  purpose  intended,  1247 
General  agent,  1247 
In  general,  1246 

Presumption   as  to  agent's  authority, 

1247 
Quality,  1247 

Sale  must    be   one  which   is  usually 

attended  with  warranty,  1247 
Sales  by  sample,  1247 
Special  agent  ordinarily  without  power 

to  warrant,  1248 
Unusual  or  extraordinary  warranty,  1248 
Bank  bills,  1243 

Bills  of  exchange  and  promissory  notes,  1241 

In  general,  1241 
Solvency  of  parties,  1241 
Warranty  implied  of  a  valid  and  subsist- 
ing obligation,  1241 
Warranty  implied  of   legal   capacity  of 

parties  to  instrument,  1241 
Warranty  of  genuineness  of  signature, 
1241 

Warranty  that  seller  knows  of  no  defense, 
1241 
Bonds,  1242 

Breach  of  implied  warranty,  1252 

Breach  occurs  at  time  of  sale,  1252 
Immaterial  that  purchaser   retains  pos- 
session, 1252 
Measure  of  damages,  1254 
Must  show  title  in  another,  1253 
Payment  of  claims  against  chattels  sold, 
1253 

Purchaser  in  possession   cannot  sue  for 

breach,  1252 
Quality,  1255 

Action  for  damages  or  recoupment  in 

action  for  price,  1255 
Measure  of  damages,  see  infra.  Damages. 
Obligation  to   return    goods  or  notify 

seller  of  defects,  1255 
Rescission,  1256 
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IMPLIED  WARRANTIES,  cont'd. 
Breach  of  implied  warranty,  cont'd. 

Recovery  not  warranted  by  showing  defect 

of  title,  1252 
Rights  and  remedies  of  buyer,  1255 
Statute  of  limitations,  1252 
Surrender  to  true  owner  without  legal  pro- 
ceedings, 1253 
Title,  1252 

Price  paid  and  interest,  1254 
Price  paid,  interest,  and  expense,  1254 
Rights  and  remedies  of  buyer,  1252 
Where  analogy  of  covenants  against  in- 
cumbrances is  adopted,  1252 
Where  analogy  of  covenants  for  quiet  en- 
joyment is  adopted,  1252 
Caveat  emptor ;  see  infra.  Quality. 
Caveat  venditor,  12 19 
Chose 3  in  action,  1240 
Bank  bills,  1243 

Bills  of  exchange  and  promissory  notes, 

1240,  1241 
Bonds,  1242 
Examples,  1242,  1243 

Sales  of  choses  in  action  in  general,  1240 

Shares  of  stock,  1241 
Construction : 

Construction  of  oral  contracts,  1213 

Construction  of  written  contracts,  1213 
Damages  : 

Measure  of  damages  for  breach  of  warranty  of 

quality,  1257 
Damages    must    be    such    as  would 

naturally  result  from  breach,  1260 
Fraud,  1259 

Under  what  circumstances  rule  extended 
to  allow  consequential  damages,  1259 

Where  property  is  wholly  worthless, 
1261 

Where  purchaser  retains  property,  1257 
Whether  measure  of  damages  affected 
by  resale,  1258 
Measure  of  damages  for  breach  of  war- 
ranty of  title,  1254 
Definition,  1212 

Description,  see  infra,  Sales  by  Description. 
Druggists : 

Sales  of  drugs,  1239 
Exceptional  liability  on  seller,  see  infra,  Sales 

Imposing     Exceptional    Liability  on 

Seller. 
Exchanges,  1240 

Exclusion  of  implied  warranties  by  express 
warranties,  see  infra.  Express  Warran- 
ties Exclude  Implied  Warranties. 

Exclusion  of  implied  warranties  by  refusal 
to  warrant,  1251 

Executed  contractor  sale,  1239 

Executed  contracts  : 
Rescission,  1257 

Execution  sales,  1245 

Executors  and  administrators  : 
Sales,  1245 

Existence  of  things  sold,  121 3 
Illustrations,  1213 
In  general,  1213 
Limitation  of  the  rule,  1213 

Express  warranties  exclude  implied  warranties, 
1240 

Expressutn  fact t  eessare  taciturn,  1249 
Express  warranty  of  quality  excludes  im- 
plied warranty  of  quality,  1249 
Fitness,  1249 


IMPLIED  WARRANTIES,  cont'd. 
Express  warranties  exclude  implied  warranties, 

cont'd. 

Implied  warranty  of  quality  not  excluded 

by  express  warranty  of  title,  1251 
Instances,  1250 
Latent  defects,  1250 

Limitations  and  qualifications  of  rule,  1250 
Quantity,  1250 
Title,  1251 

Warranty  of  quality,  1251 
Whether  implied  warranty  of  title  excluded 
by  express  warranty  of  quality,  1251 
Fitness  for  purpose  intended,  1231 
Agents,  1247 

Articles  already  manufactured,  1232 
Best  quality,  1232 

By  manufacturer  to  dealers  and  other 
manufacturers,  1235 

Experimental  purposes,  1235 

Express  warranty  of  quality  excludes  im- 
plied warranty  of  fitness,  1249 

For  what  laient  defects  liable,  1233 

Furnaces,  1234 

Goods  manufactured  according  to  specifi- 
cations of  vendee,  1235 

Grower  or  producer  to  user,  1237 

Harvester,  1234 

Illustration  of  rule,  1234 

Known,  defined,  and  described  articles, 
1234 

Latent  defects,  1236 

Latent  defects  from  material  furnished, 
1233 

Latent  defects  growing  out  of  process  of 

manufacture,  1233 
Lessor  to  user,  1237 
Liability  of  dealer  to  user,  1235 
Machinery,  1234  ' 

Manufacturer's  liability  to  one  purchasing 

for  his  own  use,  1231 
Necessity  for  seller  to  know  purpose  for 

which  articles  are  wanted,  1236 
No  warranty  that   articles  are   of  best 

quality,  1232 
Of  manufacturer  of  articles  to  user,  1231 
Principle  on  which  this  implied  warranty 

rests,  1231 
Reapers,  1234 
Sales  by  description,  1224 
Sales  by  manufacturers  to  dealers  and 

other  manufacturers,  1235 
Sales  by  sample.  1227 
Stationary  engines,  1234 
Undiscoverable  latent  defects,  1233 
Warranty  does  not  extend  to  purposes  not 

specified.  1232 
Warranty  only  that  goods  will  correspond 

with  description,  1235 
Where   buyer  relies   on  manufacturer's 

judgment,  1231 
Where    goods   arc    ordered    for  experi 

mental  use,  1235 
Food,  see  infra.  Sales  OK  Food. 
Fraud.  1252,  1259 
Gifts,  1240 
Inspection. 

Sales  by  sample,  122S 
Interpretation,  sec  infra.  Construction. 
Judicial  salos.  1245 
As  to  quality.  1246 
Examples,  124s,  1246 
Kxccptions,  124(1 
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IMPLIED  WARRANTIES,  cont'd. 
Judicial  sales,  cont'd. 

Fraud  of  sheriff  or  administrator,  1246 
Sales   by  executors  and  administrators, 

1245 
Sheriff,  1246 

Title  to  personal  property,  1245 

Title  to  real  property,  1245 
Latent  defects : 

Express  warranties  exclude  implied  war- 
ranties, 1250 

Fitness  for  purpose  intended,  1233,  1236 

Latent  defects  growing  out  of  process  of 
manufacture,  1233 

Sales  by  sample,  1227 

Sales  on  inspection,  1222 
Machinery,  see  infra,  Fitness  for  Purpose 

Intended. 

Manufacturer  (see  infra.  Fitness  for  Pur- 
pose Intended): 
Implied  warranty   that  goods   sold  are 
manufacturer's  own  make,  1239 
Measure  of  damages,  see  infra,  DAMAGES. 
Merchantability,  1229 

Application  of  rule,  1229 
Best  quality  not  implied,  1230 
Deterioration  caused  by  defective  packing, 
1230 

Deterioration  resulting  necessarily  from 

transit,  1230 
Rescission  of  contract,  1230 
Rights  of  buyer  on  breach  of  warranty, 

1230 

Rule  applicable  whether  goods  in  posses- 
sion of  vendor  or  not,  1229 

Rule  not  applicable  where  buyer  relies  on 
his  own  judgment,  1230 

Sales  by  sample,  1227 

Sales  on  description,  1229 

Sales  without  inspection,  1229 

Under  what  circumstances  warranty 
arises,  1229 

Unusual  deterioration,  1230 

When  rule  not  applicable,  1230 
Part  payment  of  consideration  : 

General  rule,  1150 

Grantees  in  deed  contributing  unequally 
towards  purchase  money,  1152 
Patent  defects : 

Sales  on  inspection,  1221 
Patents,  1243 

Examples,  1244,  1245 

In  general,  1243 

Sales  of  patents,  1243 

Warranty  of  title,  validity,  and  usefulness, 
1244 

Possession,  see  infra.  Title. 
Quality  (see  infra.  Damages),  1218 
Agents.  1247 

Breach  of  implied  warranty,  1255 

Action  or  damages  for  recoupment  for 

price,  1255 
Measure  of  damages,  see  infra,  DAMAGES. 
Obligation    to  return  goods  or  notify 

seller  of  defects,  1255 
Rescis-ion,  1256 

Rights  and  remedies  of  buyer,  1255 
Buyer  purchases  at  his  own  risk,  1218 

Caveat  emptor,  12 1 8 
Exchanges,  1240 

Express  warranty  of  quality  excludes  im- 
plied warranty  of  quality,  1249 

Fitness  for  purposes  intended,  see  infra. 
Fitness  for  Purposes  Intended. 
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IMPLIED  WARRANTIES,  cont'd. 
Quality,  cont'd. 

Implied    warranty  that  goods   sold  are 

manufacturer's  own  make,  1239 
In  general,  1218 
Judicial  sales,  1246 

Merchantability,  see   infra.  Merchanta- 
bility. 

No  implied  warrant)  in  executed  contract  • 

of  sale,  1239 
Sales  by  description,  see  infra,  Sales  BY 

Description. 
Sales  by  sample,  see  infra.  Sales  by  Sample. 
Sales  imposing  exceptional  liability  on  seller, 
see  infra.  Sales  Imposing  Exceptional 
Liability  on  Seller. 
Sales  on  inspection,  see  infra,  Sales  on  In- 
spection. 
Sound  quality  for  sound  price,  1219 
Time  covered  by  warranty,  1239 
Quantity,  12 14 
"About,"  1214 

Effect  of  equal  means  of  knowledge,  1214 
Greater  amount  than  contracted  for,  1214 
Less  quantity  than  contracted  for,  1214 
No  warranty  that  whole  quantity  is  sound, 
1214 

Refusal  to  warrant,  1251 
Effect  of  fraud,  1252 

Refusal  to  warrant  excludes  implied  war- 
ranty, 1251 
What  amounts  to  a  refusal  to  warrant,  1251 
Rescission  : 
Breach  of  warranty  of  quality,  1256 
In  general,  1256 

Seller  must  be  placed  in  statu  quo,  1256 
View  that  buyer  may  rescind  whether 
contract  is  executed  or  executory,  1256  ' 
View  that  executed  contracts  cannot  be  ' 
rescinded  in  absence  of  fraud,  1257 
Rescission  of  contract : 
Merchantability,  1230 
Sales  by  sample,  1226 
Samples,  see  infra.  Sales  by  Sample. 
Sales  (see  infra.  Fitness  for  Purpose  In- 
tended): 

Warranty  not  an  essential  element  of  sale 
1212 

Sales  by  description,  1223 
Merchantability,  1229 

Rights  and  remedies  of  buyer  for  breach 

of  warranty,  1224 
Warranty  for  fitness  for  purpose  intended, 
1224 

Warranty  that  goods  will  correspond  with 
description,  1223 
Sales  by  sample.  1225 
Agents,  1247 

Illustrated  to  sales  by  sample,  1228 
In  general,  1225 
Latent  defects,  1227 

Mere  exhibition  of  sample  does  not  con- 
stitute sale  by  sample,  1227 
Parties  must  contract  with  reference  to 

sample,  1228 
Rescission  and  suit  for  breach  of  warranty, 
1226 

Rights  and    remedies  of  buyer  in  case 

goods  do  not  conform  to  sample,  1226 
Right  to  compare  goods  with  sample  be- 
fore acceptance,  1226 
Rules  for  various  jurisdictions,  1225 
Sales  by  average  sample,  1226 
Sales  by  person  not  manufacturer,  1227 
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IMPLIED  WARRANTIES,  cont'd. 
Sales  by  sample,  cont'd. 

Sales  by  sample  question  for  jury,  1228 
Sales  with  express  warranty,  1228 
Sales  with  opportunity  to  inspect,  1228 
Usage  and  custom,  1228 
Warranty  of  merchantability  or  fitness  for 

particular  purpose,  1226 
What  constitutes  sale  by  sample,  1227 
Sales  imposing  exceptional  liability  on  seller, 
1237 

Sales  of  drugs,  1239 

Sales  of  food,  1237 
Sales  of  choses  in  action,  see  infra,  Choses  in 

Action. 
Sales  of  food,  1237 

On  sales  of  food  for  cattle,  1239 

On  sales  to  consumer  by  one  not  regular 
dealer,  123S 

On  sales  to  consumer  by  regular  dealer, 
1238 

On  sales  to  dealer  or  middleman  in  Eng- 
land, 1237 

On  sales  to  dealer  or  middleman  in  the 
United  States,  1237 
Sales  of  patent,  see  infra.  Patent. 
Sales  of  second-hand  goods,  1240 
Sales  on  inspection,  1220 

Defects   of   which    buyer   has  personal 

knowledge,  1222 
Inconvenience  no  excuse  for  failure  to  in- 
spect, 1221 
In  general,  1220 

Inspection  unnecessary  if  opportunity  to 
inspect  given,  1220 

In  the  absence  of  fraud,  1220 

Latent  defects,  1222 

Latent  defects  known  to  seller,  1223 

Merchantability,  1229 

Pateni  defects,  1221 
Second-hand  goods,  1240 
Seller  cannot  deny  his  own  language,  1213 
Sheriff's  sales,  1245 
Sound  quality  from  sound  price,  1219 
Stocks  and  stockholders : 

Shares  of  stock,  1241 
Tax  sales,  1245 

Time  covered  by  implied  warranty,  1239 
Title,  1215 

As  to  chattels  in  vendor's  possession,  1215 
As  to  chattels  not  in  vendor's  possession, 
1217 

Breach  of  implied  warranty,  1252 

Breach  occuring  at  time  of  sale,  1252 
Immaterial  that  purchaser  retains  pos- 
session, 1252 
Measure  of  damages,  1254 
Must  show  title  in  another,  1253 
Payment  of  claims  against  chattels  sold, 
1253 

Price  paid  and  interest,  I2f4 

Price  paid,  interest,  and  expenses,  1254 

Purchaser  in  possession  cannot  sue  for 
breach,  1252 

Recovery  not  warranted  by  showing  de- 
fect of  title,  1252 

Rights  and  remedies  of  buyer,  1255 

Statute  of  limitations,  1252 

Surrender  to  true  owner  without  legal 
proceedings,  1253 

Where  analogy  of  covenants  against  in- 
cumbrances is  adopted,  1252 

Where  analogy  of  covenants  for  quiet 
enjoyment  is  adopted,  1252 


IMPLIED  WARRANTIES,  cont'd. 
Title,  cont'd. 

Civil-law  rule,  1215 

Common-law  rule,  1215 

Constructive  possession  sufficient,  1216 

Effect  on  warranty  of  reducing  contract  to 

writing,  1217 
Exchanges,  1240 

Express  warranty  of  title  excludes  implied 
warranty  of  title,  1251 

Facts  and  circumstances  showing  inten- 
tion not  to  warrant,  1216 

Implied  warranty  of  quality  not  excluded 
by  express  warranty  of  title,  1251 

Judicial  sales,  1245 

Rebuttable  presumption,  1216 

Rule  in  England  as  to  sale  of  property  not 
in  possession  of  vendor,  1218 

Rule  in  the  United  States  as  to  sale  of 
properly  not  in  possession  of  vendor, 
1217 

Transfer  of  vendor's  interest  only,  1216 
Warranty  a  presumption  of  law,  1216 
Whether   implied  warranty  of   title  ex- 
cluded by  express  warranty  of  quality, 
1251 

Usages  and  customs,  1248 

Admissibility  of  evidence,  1248 
Contract  with  reference  to  custom,  1248 
Illustration,  124S,  1249 
In  general,  1248 
Sales  by  sample,  1228 
Unreasonable  usage,  1248 
Usages  cannot  affect  settled  rules  of  law, 
1249 

IMPRISONMENT,  see  Habeas  Corpus. 

IMPRISONMENT  FOR  DEBT: 

Habeas  corpus,  160 
Husband  and  wife : 

Liability  for  antenuptial  debts,  898 
Impairment  of  obligation  of  contracts,  1059 

IMPROVEMENTS,  see  Highways;  Home- 
stead. 

IMPROVEMENTS  OF  HIGHWAYS,  see 
Highways. 

IMP!  I  VBLE  NEGLIGENCE: 

Husband  and  wife,  859 

INCUMBRANCES,  see  Guardian  and  Ward. 

[NDEMN  m   <  ONTR  \<  ITS  : 

Illegal  contracts,  973 

INDEPEN DENG  <  I  >\  I  R  VCTS  : 

1 1 igh ways,  440 

INDICTMEN  1 

Habeas  corpus,  sec  HABEAS  CORPUS, 
Highways,  388 
Impeachment,  1074 

INEBRIA  TE,  see  Habitual  Drunkards. 

INFANCY  : 

Husband's  liability  for  wife's  antenuptial 
debt,  871 

INFANTS,  sec  Guardian  ad  Litem;  Guar- 
dian and  Ward;  H ABBAS  Corpus;  HOUSES 

of  Refuge  and  Correction;  Implied 
Trusts. 
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INJUNCTIONS,  see  Highways;  Husband 
and  Wife;  Illegal  Contracts. 

INK  : 

Handwriting,  279 

INQUISITION,  see  Habitual  Drunkards. 

INSANITY  (see  Guardian  ad  Litem;  Ha- 

bitual  Drunkards;  Husband  and  Wife): 
Habeas  corpus,  160 
Hearsay  evidence,  314 
Homestead : 

Joinder  of  husband  and  wife  in  alienation 
of  homestead,  672 
Hospitals  and  asylums,  762 

INSOLVENCY  AND  BANKRUPTCY  : 

Guardian  and  ward,  49 
Habeas  corpus : 

Debtor  discharged  under  insolvent  law, 

160 

Husband  and  wife,  536 

Husband's  liability  for  antenuptial  debt, 

870 

Wife's  equity  to  settlement,  842 
Wife's  liability  for  her  antenuptial  debts, 
898 

Impairment  of  obligation  of  contracts,  1059 
INSPECTION,  see  Implied  Warranties. 

INSTALMENT  : 

Hawkers  and  peddlers,  293 

INSURANCE : 

Guaranty  insurance,  I 
Hail  insurance,  249 

INTEMPERANCE,  see  Habitual  Drunk- 
ards. 

INTENTION: 

Hearsay  evidence,  313 

INTEREST  (see  Guardian  and  Ward): 
Impairment  of  obligation  of  contracts,  1039 
Change  in  rate  of  interest,  1058 

INTERNATIONAL  LAW  (see  Habeas  Cor- 
pus): 
Habeas  corpus : 

Jurisdiciion  of  federal  courts  where  law  of 
nations  is  involved,  140 
Heirs.  332 

INTERPRETATION,  see  Homestead;  Il- 
legal Contracts. 

INTERSTATE  COMMERCE: 

Hawkers  and  peddlers,  296 

INTOXICATING  LIQUORS  (see  Habitual 
Drunkards): 
Cider,  286 

INTOXICATION  (see  Habitual  Drunkards)  : 
Highways,  474 

INVESTMENTS,  see  Guardian  and  Ward. 

ISSUE  : 

Heirs,  320,  323 

JEOPARDY : 

Habeas  corpus,  165,  169 

JO  I  NT    TENANTS   AND    TENANTS  IN 

COMMON  (see  Homestead): 
Husband  and  wife,  846 

Estates  by  entireties,  847 
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JOINT    TENANTS    AND    TENANTS  IN 
COMMON,  cont'd. 
Husband  and  wife,  cont'd. 

Lands  granted  to  husband  and  wife  during 

coverture,  846 
Personal  property,  851 
Personalty  in  possession  of  tenant  in  com- 
mon, 822 
Real  property,  846 

JUDGES: 

Illegal  contracts : 

Judicial  corruption,  977 

JUDGMENTS  (see  Habeas  Corpus:  Guar- 
dian ad  Litem;  Husband  and  Wife): 
Guardian  and  ward : 

Judgment  rendered  on  accounting,  113 
Impairment  of  obligation  of  contracts,  1039. 
1047 

Impeachment,  1072 

JUDICIAL  SALES  (see  Illegal  Contracts; 
Impairment    of    Obligation    of  Con- 
tracts; Implied  Trusts;  Implied  War- 
ranties): 
Homestead,  5g7 

Impairment  of  obligation  of  contracls,  1039 

JURISDICTION  (see  Guardian  and  Ward; 
Habeas  Corpus;  Habitual  Drunkards; 
Homestead): 
Illegal  contracts : 

Agreements  ousting  jurisdiction  of  courts, 
981 

JURY  AND  JURY  TRIAL  : 
Habeas  corpus : 

Denial  of  jury,  176 
Habitual  drunkards,  231 
Handwriting : 

Comparison  by  jury,  275,  276 
Impeachment,  1064 

JUSTICES  OF  THE  PEACE: 
Illegal  contracts : 

Judicial  corruption,  977 

KIDNAPPING : 
Habeas  corpus : 

Fugitive  kidnapped,  158 

LACHES  (see  Implied  Trusts): 
Guardian  and  ward  : 

Laches  by  ward,  84 

LA  ICES  AND  PONDS,  see  Ice. 

LAND: 

Hereditaments,  338 

LANDLORD  AND  TENANT  (see  Home- 
stead) : 
Habitable  repair,  220 
Implied  trusts,  1199 

LEASE  (see  Landlord  and  Tenant): 
Guardian  and  ward : 

Duty  of  guardian  in  leasing  ward's  prop- 
erty, 74 

Lease  of  ward's  real  estate,  68 
Natural  guardianship,  27 

LEGACIES  AND  DEVISES  (see  Heirs;  Im- 
plied Trusts): 
Heirs : 

Heirs  in  the  sense  of  legatees  and  dev- 
isees, 331 

8  Volume  XV. 


Legacies  and  Devises. 


INDEX. 


Mistake. 


LEGACIES  AND  DEVISES,  cont'd. 
Husband  and  wife,  822 

Husband's  right,  822 
Survivorship,  823 

LEGISLATURE  : 
Guardian  and  ward. 

Appointment  by  legislature,  32 
Highways  : 

Creation  by,  353 

Adjournment,  354 
Special  or  extra  session,  354 
House,  772 

LETTER-PRESS  : 

Handwriting,  273 

LIBEL  AM)  SLANDER: 

Husband  and  wife.  860 
Illegal  contracts : 

Publication  of  libel,  944 

LICENSE  (see   Hawkers   and  Peddlers; 
Highways). 
Impairment  of  obligation  of  contracts,  1039 

LIEN'S  : 

Guardian  ad  litem : 

Compensation,  14 
Implied  trusts,  1203 

Purchase  of  property  wiih  fiduciary  funds, 
1 180 

Right  to  lien   for  purchase  money  ad- 
vanced, 1150 
Stolen  property,  1182 

LIMITA  TION,  see  Implied  Trusts. 

LIMITATION  OF  ACTIONS  (see  Guardian 
and  Ward;  Husband  and  Wife): 
Homestead,  636 

Impairment  of  obligation  of  contracts,  1059 
Implied  contracts : 

Conversion  of  property,  1115 

Lis  PENDENS  : 

Habitual  drunkards,  242 

LOANS  (see  Gi  \kdian  vni>  Ward;  Implied 

Trusts): 

Illegal  contracts,  994 
Implied  trusts,  1 1 88 

I.OHB  YING  CONTRA  CTS,  see  Illegal  Con- 
tracts. 

LODGINGS : 

Householder,  775 

M  INDAMUS: 
Habeas  corpus  : 

Denial  of  writ,  215 
Impairment  of  obligation  of  contracts,  1055 

MANUFACTURERS  (see  Implied  Warran- 
ties): 

Hawkers  and  peddlers,  293 

MARINE  INS!  R  iNOEi 
Harbor,  284 

HARK': 
Handwriting  : 

Proof  of  mark,  282 
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MARRIAGE  (see    Guardian  and  Ward; 
H  omeste ad  ;  I  llegal  Contracts)  ; 
Habitual  drunkards,  240 
Husband  and  wife  : 

Action  for  alienation  of  wife's  affections, 
863 

Impairment  of  obligation  of  contracts,  1040 

MARRIAGE  SETTLEMENT: 
Husband  and  wife  : 

Wife's  equity  to  settlement,  844 

MARRIED  WOMEN  (see   Husband  and 
Wife;  Implied  Trusts): 
Guardian  and  ward  : 

Appointment  of  married  women,  41 

MARSHALS,    see    United    States  Mar. 
shals. 

MASTER   AND  SERVANT  (see  Implied 

Contracts): 
Guardian  and  ward : 

Accounting  for  ralue  of  ward's  labor,  <yr 
Homestead,  541 
Husband  and  wife  : 

Services  of  wife,  813 
Illegal  contracts,  946 

MEDICAL  JURISPRUDENCE,  see  Iden- 
tity. 

MERCHANTABILITY,  see  Implied  War- 

RANTIES. 

MILL  TAR  Y  LA  W,  see  Habeas  Corpus. 

MINES  AND  >ll\l\<;  CLAIMS: 
Highways  : 

Right  to  mineral  deposits,  418 
Homestead,  593 
Joinder  of  husband  and  wife  in  alienation, 

675 

Implied  trusts  : 

Advancing  expenses  of  securing  mining 
location,  1141 

MISTAKE  : 
Implied  contracts,  1086 

Mistake  procured  by  another's  fraud,  1086 
Money  paid  by  mistake,  1 102 

Effect  of  plaintiff's  negligence  on  right 

of  recovery,  1 106 
Exceptions  to  rule  as  to  mistake  of  law, 

1 103 
Fraud,  1103 

Mistake  as  to  foreign  law,  1103 
Mistake  must  be  as  to  material  fact,  1105 
Mistake  of  fact,  1103 
Mistake  of  law,  1 102 
Necessity  of  belief  that  money  is  due, 
1 105 

Necessity  of  payment  in  money  or  its 
equivalent,  1105 

Necessity  of  restoring  payee  to  orig- 
inal status,  1 106 

Necessity  of  showing  failure  of  consid- 
eration, 1 105 

Retention  of  money  must  be  inequitable, 
1 105 

Total  failure  of  consideration,  1103 
What  is  mistake  of  fact,  II04 
When  mutual  mistake  necessary,  1106 
Services  rendered  under  mistake,  1086 
Constructive  trusts  arising  out  of  mis- 
takes, 1 1 86 
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MORTGAGES: 
Guardian  and  ward: 

Mortgage  ol  real  estate,  6q 

I  .,1,  mortgage  on  tutor's  real  estate,  44 
Habitual  drunkards,  245 

Committee,  245 

Removal  of  committee,  246 

Resignation  ol  committee,  246 
Homestead,  567,  577 
Husband  and  wife  : 

Reduction  of  choses  in  action  into  posses- 
sion, 829 
Implied  trusts  : 

Resulting  trusts  arising  out  of  payment  of 
purchase  money,  1140 

MOTIVE  : 

Hearsay  evidence,  313 

MUNICIPAL.  All)  : 

Impairment  of  obligation  of  contracts,  1037 

MUNICIPAL)  CORPORATIONS  (see  Hawk- 
ers and  Peddlers;  Highways;  Impair- 
ment of  Obligation  of  Contracts); 
Homestead : 

Extending  limits  of  city,  town,  or  village, 
609 

Illegal  contracts  : 

Contracts  violating  city  ordinances,  937 

MURDER  AND  MANSLAUGHTER,  see 
Identity. 

NAME  (see  Identity): 
Husband  and  wife  : 

Right  to  family  name,  812 

NATURE : 

Guardianship,    see     infra,    GUARDIAN  AND 

Ward. 

NAVIGABLE  WATERS  (see  Ice) 

H-irbor,  284 
Highways  : 

Establishment  on  navigable  waters,  357 

NECESSARIES  : 

Habitual  drunkards,  239 

NEGLIGENCE,  see  Highways. 

NEXT  FRIEND: 

Guardian  and  prochein  ami  distinguished,  3 

NEXT  OP  KIN: 
Guardian  and  ward : 

Preference  of  next  of  kin,  39 
Heirs,  327 

NON  COMPOS  MENTIS,  see  Habitual 

Drunkards. 

NOXSUPPORT : 

Husband  and  wife,  814 

NONUSER,  see  Highways. 
NOTICE,  see  Highways. 

NUISANCES: 
Highways  : 

Obstructions  and  encroachments,  492 

Hospitals  and  asylums,  764 

OATH  (see  Highways): 
Guardian  and  ward : 

Sale  of  real  estate,  62 

OBLIGATION  OF  CONTRACTS,  see  Im- 
pairment of  Obligation  of  Contracts. 


OBSTRUCTING  HIGHWAY,  see  High- 
ways. 

OCCUPA  TION,  BUSINESS,  AND  PRIVI- 
LEGE  TAXES,  see  Hawkers  and  Ped- 
dlers. 

OFFICERS,  see  Public  Officers: 

OFFICERS  OF  PRIVATE  CORPORA- 
TIONS, see  Illegal  Contracts. 

ORDINANCES  : 

Illegal  contracts,  937 

Impairment  of  obligation  of  contracts,  1047 

ORDINARY  CARE: 

High  ways,  426 

ORIGINAL  PACKAGE: 

Hawkers  and  peddlers,  296 

OWNERSHIP,  see  Implied  Warranties. 

PARAPHERNALIA,    see     Husband  and 
Wife;  Illegal  Contracts. 

PARCENERS  (see  Illegal  Contracts): 
Homestead,  569 

PARDONS  : 

Impeachment,  1073 

PARENT  AND  CHILD  (see  Guardian  and 
Ward;  Habeas  Corpus;  Implied  Trusts): 

Illegal  contracts : 

Parents'  surrender  of  custody  of  child,  958 

Implied  contracts,  1085 

PAROL  EVIDENCE: 

Heirs,  322 
Highways  : 

Notice,  370 
Illegal  contracts  : 

Admissibility  of  parol  evidence  to  show 
illegality  of  written  contract,  1075 
Implied  trusts : 

Establishment  of  trusts,  1174 

Rebutting  presumption  of  trusts,  1177 

PARTIES  TO  ACTION,  see  Guardian  ad 
Litem. 

PARTITION  : 
Homestead,  569,  716 

Proceedings  in  partition  sale,  597 

PARTITION  PROCEEDINGS  : 
Guardian  ad  litem  : 

Bond,  14 

PARTNERSHIP  (see  Homestead;  Illegal 

Contracts)  : 
Guardian  and  ward  : 

Appointment  of  partnerships,  40 

PATENTS  (see  Implied  Warranties): 
Hawkers  and  peddlers,  297 
Illegal  contracts  : 

Infringement  of  patent,  944 

PAWN  BROKERS: 

Habitual  drunkards,  232 

PAYMENT  (see  Implied  Contracts;  Implied  ! 

Trusts): 
Husband  and  wife,  857 

PEDDLERS,  see  Hawkers  and  Peddlers. 

PEDIGREE  : 

Hearsay  evidence,  315 
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PENALTIES  : 
Habeas  corpus  : 

Penalty  for  refusal  to  grant  writ,  215 

Highways,  502 
Illegal  contracts,  939 
PHOTOGRAPHS: 
Handwriting,  273 
Identity,  923 
PHYSICIANS  AND  SURGEONS: 
Habitual  drunkards,  236 
Hearsay  evidence  : 
Surgeon  : 

Statement  of  physician,  313 
Illegal  contracts : 

Commission  on  prescriptions  sent  to  drug 
gists,  946 

PIN  MONEY,  see  Husband  and  Wife. 

PLEDGE : 

Husband  and  wife : 

Choses  in  action,  829 

POLICE  POWER  (see  Hawkers  and  Ped 

di.ers): 

Impairment  of  obligation  of  contracts,  1043 

POOR  AND  POOR  LAWS  : 

Home,  514 
Husband  and  wife  : 

Necessaries,  876 

PORT  M  \  RBOR,  284 

PRESCRIPTION: 
Highways : 

Obstructions  and  encroachments,  404 

PRESUMPTION   (see   Identity;  Implied 
Trusts): 
Illegal  contracts,  1016 

PR/SONS,  see  Houses  of  Refuge  and  Cor- 
rection. 

PRIVATE  INTERNATIONAL  LAW: 

Habeas  corpus,  see  Habeas  Corpus. 
Homestead,  528 

PROBABLE  CAUSE: 
Habeas  corpus,  157 

PROB  VI'  E  : 
Guardian  and  ward  : 

Testamentary  guardian,  29 

PROCESS,  see  Habeas  Corpus. 
PROC/IEIN  AMI,  see  Guardian  ad  Litem 

PROFIT  \  PRENDRE: 

Ice,  909 

PROPER  T  Y,  see  Ice. 

PROSTITUTION,  see  Illegal  Contracts. 
PROXIMATE  CAUSE,  see  Highways. 

PUBLIC   DOC1  MINTS: 

Hearsay  evidence,  316 

PUBLIC  LANDS: 
Homestead,  567 

Purchase  of  public  lands,  562 

PUBLIC  OFFICERS  (see  Highways;  Ille- 
gal Contracts;  Impeachment): 
Handwriting,  257.  277 

Proof  of  ancient  writings  where  writer  held 
offii  ial  position.  258 
llaivkcrs  and  peddlers,  301 


PUBLIC  OFFICES: 

Habitual  drunkards,  339 

PUBLIC  PLACE: 

Highways,  370 

PUBLIC  POLICY,  see  Illegal  Contract!. 

PUBLIC  SQUARE: 

High  ways,  350 

PUBLIC  WA  YS,  see  Highways. 

QUALITY,  see  Implied  Warranties. 

QUANTITY,  see  Implied  Warranties. 

QUANTUM  MERUIT,  see  Implied  Con- 
tracts. 

QUASI  CONTRACTS,   see   Implied  Con- 
tracts. 

QUESTIONS  OP  LAW  AND  PACT  (see 

Handwriting;  Highways): 
Homestead  : 

Intention  to  abandon,  645 
Husband  and  wife  : 

Necessaries,  880 
Implied  warranties : 

Sales  by  sample,  1228 

QUO  WARRANTO  : 
Habeas  corpus  : 

Habeas  corpus  not  available  as  writ  of  quo 
warranto,  155 

RAILROADS,  see  Highways. 

REAL  ESTATE,  see  Guardian  and  Ward. 

REAL  PROPERTY  (see  Guardian  and 

Ward;  Homestead;  Ice): 
Hereditaments,  337 
Husband  and  wife,  794 

REAIi  WORKERS  : 

Hawkers  and  peddlers,  293 

REASONABLE  TIM  E : 

Immediate,  1022 
Implied  contracts,  1096 

RECORDING  VCTS: 
Impairment  of  obligation  of  contracts,  1059 

RECORDS,  see  Highway. 

REFUGE,  see  Houses  of  Refuge  and  Cor- 
rection. 

REGUL  \  I  M>\  OF  COMMERCE 

Impairment  of  obligation  of  contracts,  1044 

RELEASE: 
Guardian  and  ward,  71 

Release  of  some  of  sureties,  122 
Husband  and  wife : 

Husband's  rele 'se  of  damages,  859 
Reduction  of  choses  in  action  into  posses- 
sion, 829 
Illegal  ronsideralion,  932 

REMAINDERS    \M>    EXEC!  K>UY  IN- 
TERESTS  : 

Homestead,  557 
Husband  and  wife  : 

Effect  of  assignment  of  wife's  reversionary 

interests.  82S 
Survivorship,  824 

RITA  IRS,  sec  Municipal  Corporations. 
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REPUTATION: 

Hearsay  evidence,  314 

RESCISSION  OF  CONTRACT  (see  Implied 

Warranties): 
Implied  warranties  : 

Merchantability,  1230 

RESIDENCE  (see  Homestead): 
Head  of  a  family,  305 
Husband  and  wife,  812 

RES JUDICA  TA  (see  Guardian  and  Ward): 
Habeas  corpus,  211,  212 

RESULTING  TRUSTS,  see  Implied  Trusts. 

REVERSION  : 
Highways : 

Vacation  or  abandonment  of  highway,  420 
Homestead,  557 
Husband  and  wife,  818 

REWARDS  : 

Illegal  contracts,  979 

RIPARIAN  RIGHTS,  see  Ice. 

RIVERS  : 

Highways,  350 

ROADS  (see  Highways): 
Highways,  351 

SALES  (see  Guardian  and  Ward;  Hawkers 
and  Peddlers;  Illegal  Contracts;  Im- 
plied Warranties): 

SALES  B  Y  SAMPLE,  see  Implied  Warran 

TIES. 

SCHOOLS  : 

Highways,  358 

SEAL  : 

Highways,  367 

SEAMEN  : 
Habeas  corpus  : 

Arrest  of  foreign  seamen  for  deserting,  167 
Harboring  seamen,  285 

SEDUCTION: 

Guardian  and  ward,  51 

Husband  and  wife,  see  Husband  and  Wife. 

SENTENCES  (see  Habeas  Corpus): 
Impeachment,  1072 

SEPARATE  PROPERTY  OF  MARRIED 
WOMEN,  see  Homestead. 

SEPARATION  (see  Husband  and  Wife): 
Homestead,  547,  550 
Illegal  contracts.  955 

Agreements  for  separation  between  hus- 
band and  wife,  955 
English  doctrine,  955 
Future  separation,  955 

SERVICE  OF  PROCESS: 

Highways,  487 

SHERIFF'S   SALES    (see    Illegal  Con- 
tracts) : 
Implied  warranties,  1245 

SIDEWALKS,  see  Highways. 

SLAVERY  : 

Illegal  contracts,  958 

SNOW  AND  ICE,  see  Highways. 
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SOCIETIES  AND  CLUBS: 

Horse  racing,  747 

SPECIAL  ASSESSMENTS : 

Homestead,  615,  633 
Illegal  contracts  : 

Buying  consent  of  property  owner  to  pe- 
tition for  improvements,  983 

SPECIFIC  PERFORMANCE : 
Homestead : 

Contracts  to  convey  homestead,  671 

SPENDTHRIFT : 

Habitual  drunkards,  224 

STATE  LAWS: 

Impairment  of  obligation  of  contracts,  1039 

STATES  (see  Impairment  of  Obligation  of 
Contracts): 
Hawkers  and  peddlers  : 

Power  of  states  to  restrict,  regulate,  or 

license,  300 
Illegal  contracts,  935 

STATUTES,  see  Homestead;  Illegal  Con- 
tracts. 

STAY  LAWS: 

Impairment  of  obligation  of  contracts,  1056 

STIPULATIONS  : 
Guardian  ad  litem : 

Whether  binding  on  infant,  12 

STOCKHOLDERS  : 

Illegal  contracts,  948 

STOCKS  AND  STOCKHOLDERS  (see  Im- 
pairment of  Obligation  of  Contracts): 
Implied  warranties : 

Shares  of  stock,  1241 

STREET  RAILROADS  : 
Highways  : 

Liability  for  defective  highway,  432 

STREETS,  see  Highways. 

SUBSCRIPTIONS : 

Illegal  contracts,  964 

SUCCESSION  (see  Heirs):  ■ 
Homestead,  624 

Title  acquired  by  descent  or  devise,  566 
Husband  and  wife : 

Wife's  distributive  share,  822,  823 
Wife's  distributive  share  in  husband's  per- 
sonalty, 833 
SUNDAY : 
Highways : 

Right  to  recovery  when  traveling  on  Sun- 
day, 465 

SUPPLEMENTARY  PROCEEDINGS : 

Impairment  of  obligation  of  contracts,  1055 

SUPPORT   AND  MAINTENANCE,  see 
Husband  and  Wife. 

SUPPRESSION  OF  EVIDENCE,  see  Il- 
legal Contracts. 

SURETYSHIP  (see  Guardian  and  Ward): 
Implied  contracts : 

Money  which  one  is  compelled  to  pay 
through  default  of  another,  1108,  1109 

SURROGATES  : 

Guardian  ad  litem,  6 

SURVIVORSHIP,  see  Husband  and  Wife. 
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TAXATION : 

Impairment  of  obligation  of  contracts,  1043 

TAXES  (s:e  Homestead): 
Guardian  and  ward,  106 

TAX  SALES 

Implied  warranties,  1245 

TENEMENT : 

Hereditaments,  337 

TESTA  M  i:\TARY  CAPACITY: 

Habitual  drunkards,  240 

TITLE  (see  Homestead): 
Hearsay  evidence : 

Declarations  in  support  of  1  i tie.  312 
Implied  warranties,  see  IMPLIED  WARRANTIES. 

TORTS  (see  Husband  and  Wife): 
Habitual  drunkards,  239 
Husband  and  wife,  807 

Torts  between  husband  and  wife,  857 

TOWNS  AND  TOWNSHIPS,  see  High- 
ways. 

TRAVELERS  : 

Highways,  464 

TREATIES: 
Habeas  corpus : 

Jurisdiction  of  federal  courts,  t38 
Jurisdiction  of  United  States  courts  where 
custody  is  in  violation  of  treaty,  138 
Illegal  contracts,  937 

TREES,  see  Highways. 
TRESPASS: 
Highways: 

Owner  of  fee,  419 
Illegal  contracts : 

Contracts  contemplating  to  trespass,  943 

TRIAL  : 

Hearing,  308 

TROl  BR  AND  CONVERSION: 
Guardian  and  ward  : 

What  constitutes  conversion  by  guardian, 

80 

TR1  31  DEEDS  \M>  POWER  TO  SELL 
MORTG  LGES: 

Homestead,  563 

TRUSTS  AND  TRUSTEES  (see  Illegal 
Contracts;  Implied  Trusts): 
Guardian  and  ward  : 

Accounting  by  guardian  for  funds  held  by 

him  in  other  capacities,  94 
Special  trusts  not  included  in  guardian's 

control,  53 
Trust  obligations  of  guardians,  75 
Homestead,  536 
Husband  and  wife  : 

Personalty  in  possession  of  trustee,  821 
Wife's  power   to  act   as  agent  or  in  a 
fiduciary  capacity,  798 
Impairment  of  obligation  of  contracts,  1034 

TURNPIKES  (see  Highways): 
Highway*,  3150 

Establishment  on  turnpikes,  357 
Interference  with  turnpike,  356 

TUTORS,  see  Guardian  and  Ward. 

DND1  I :  im  1,1  ENOE 
Illegal  contracts,  1006 
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UNITED  STATES: 

Illegal  contracts,  935 

UNITED  STATES  COURTS  (see  Habeas 

Corpus). 

Handwriting,  271 

UNITED  STATES  MARSHALS: 
Habeas  corpus : 

Jurisdiction  of  federal  courts  where  mar- 
shals are  arrested  by  state  authority,  138 

USAGKS  AND  CUSTOMS  (see  Implied  War- 
ranty): 
Guardian  and  ward : 

Guardianship  by  local  custom,  21 

VACANCY : 

Happening  of  a  vacancy,  283 

VACATION'S  : 
Habeas  corpus  : 

United  States  courts,  145 

VARIANCE : 
Highways  : 

Application  for  establishment  of  highway, 

363 

VENDOR  AND  PURCHASER,  see  Guar- 
dian and  Ward;  Homestead;  Implied 
Trusts;  Implied  Warranties. 

VENDOR'S  LIEN  : 

Guardian  and  ward,  65 

VERDICT  : 

Habitual  drunkards,  236 

Retrospective  finding,  236 
Should  be  responsive  10  writ,  236 
Traverse  of  finding  of  inquisition,  237 
Impeachment,  1072 

WAIVER  : 

Husband  and  wife  : 

Wife's  equity  to  settlement,  844 

WAR,  see  Illegal  Contracts. 
WARD,  see  Guardian  and  Ward. 

WARE  \  NTS  : 

Habeas  corpus,  see  Habeas  Corpus. 
WARRANTY,  see  Implied  Warranties. 
WA  TER  AND  WA  TERCOURSES,  see  Ice. 
WA  YS,  see  Highways. 

"WILLS  (see  Guardian  and  Ward;  Implied 

Trusts): 
Guardian  and  Ward  : 

Gift  to  guardian,  87 

Testamentary  guardianship,  22 
Habitual  drunkards,  240 
Heirs,  !ec  Heirs. 
Husband  and  wife,  857 

Dower  of  wife,  794 

Reduction  of  choses  in  action  into  posses- 
sion, 831 

WITNESSES  (ser  Habeas  Corpus;  Hand- 
writing;   Hearsay  Evidence;  Illegal 
Contracts): 
Habitual  drunkards,  235 
Hearsay  evidence : 

Memoranda  to  refresh  memory  of  wit- 
ness, 316 

Impairment  of  obligation  of  contracts  : 

Competency  of  witnesses,  1052 
WRITING,  sec  Handwriting. 
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